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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two- 
fold: First, to provide a complete encyclopedic treatment o£ the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositTons compris- 
ing the text are supporled by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the search- 
er may wish to consuit earlier authorities, a specific reference to Corpus Juris 
makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli- 
fied to facilitate research. Where the scope of any section is such as to require 
it, a inore minute analysis is found thereunder in its appropriate place within 
the title (see Abatement and Revival, Section 112). The convenience of 
this method ai:i innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes tlie 
full treatment or statement of the law under each section. These introduc- 
tory summaries, concise and free from interlineation of authorities, liave 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the tities con- 
tained theiein, thus providing another convenient means of ready access to the 
text and notes. 

C OTpus Juvis S'ccuiidufn is kept to date by means of annual cumula- 
tive pocket paris for each volume. This feature of supplementation which has 
proved so successful in modern digests and statutes conveniently, and with 
certainty, keeps each title constantly to date through current cases and new 
precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new Standard 
in legal publications. 

The Publishers 
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IX. SUPREME COURT 

A. IN GENERAL 


§ 191. Creation and Constitution 

The supreme court was created by, and receives its 
authority from, the Constitution of the United States. 

The supreme court exists by a direct grant from 
the people of their judicial power.^ The second 
clause of article 3 , section 2 of the Constitution dis- 
tributes the jurisdiction conferred by the previous 
clause into orig-inal and appellate jurisdiction.2 


§ 192. Terms and Sessions 

Provision is made by act of congress, Judicial 
Code §§ 230-232, 28 U.S.C.A. §§ 338-340, derived 
from Revised Statutes §§ 684—686, for the terms of 
the supreme court, for the adjournment of the court 
in case of the want of a quorum, and for orders by 
less than a quorum of the court. 

Examine Pocket Parts for later cases. 


B. ORIGINAL JURISDICTION AND EXERCISE THEREOE 


§ 193. In General 

The constitution confers original Jurisdiction on the 
supreme court in all cases affecting ambassadors, or 
other Public ministers and consuis, and those in which 
a state is a party, thus making its original jurisdic¬ 
tion dependent on the character of the parties and lim- 
iting It to the cases enumerated. 

The supreme court is one of limited and special 
orig-inal jurisdiction its action must be confined 
to the particular cases, controversies, and parties 
over which the constitution and laws have author- 
ized it to act.^ 

The constitution gives the supreme court of the 
United States original jurisdiction in all cases af¬ 
fecting ambassadors, other public ministers and con¬ 
suis, and those in which a state is a party,^ thus 
making the original jurisdiction of the court in any 
controversy dependent on the parties,® and the su¬ 
preme court may assume the original jurisdiction 
conferred on it without any act of congress regu- 
lating the mode and form in which it shall be exer- 
cised.”^ The jurisdiction so conferred is exclusively 


fixed, the affirmative grant in enumerated cases be- 
ing construed as excluding original jurisdiction in 
all other cases.^ Congress cannot enlarge the orig¬ 
inal jurisdiction beyond the cases specified in the 
constitution,^ and it is held that such jurisdiction 
should be sparingly exercised and not extended by 
construction.^® The original jurisdiction of the 
court does not include suits of the United States 
against persons or corporations alone,^^ nor, as ap- 
pears infra § 194, is it enough to sustain the juris¬ 
diction in such a case that a state has been made a 
party defendant. The word ‘'original” in the con- 
stitutional grant of jurisdiction to the supreme court 
is used solely in contradistinction to “appellate,” and 
such original jurisdiction is not necessarily exclu- 
sive, so that, as appears supra § 2, it is competent 
for congress to authorize suits in the inferior courts 
of the United States in respect of matters of which 
the supreme court has original jurisdiction, thus 
making the jurisdiction of the supreme court and 
lower federal courts concurrent in certain cases. 

A justice of the supreme court has no authority 


1. U.S.—state of Rhode Island v. 

Commonwealth of Massachusetts, 
'12 Pet. 657, 9 L.Ed. 1233. 

Constitutional provision for supreme 
court see isupra § 2. 

2. U.S.—Louisiana v. Texas, 20 S. 

Ct. 251, 176 U.S. 1, 44 L.Ed. 347. 

N.Y.—Delafield v. Illinois, 2 Hili 159, 
216 Wend. 192. 

3 . U.S.—State of Rhode Island v. 

Commonwealth of Massachusetts, 
12 Pet. 657, 9 L.Ed. 1233. 

4 . U.S.—State of Rhode Island v. 

Commonwealth of 'Massachusetts, 
supra—Federal Radio Commission 
V. General Electric Co., 50 S.Ct. 
389, 281 U.S. 464, 74 L.Ed. 9'69, dis- 
mrssing 'certiorari General Electric 
Co. V. Federal Radio Commission, 
31 F.2d 630, 58 App.D.C. 386. 

5. U.S.—State of Alabama v. Acacia 


Mut. Life Ass’n, D.C.Ala., 3 F.2d 
697. 

25 C.J. p 858 note 67. 

6d U.S.—State of Alaham'a v. Acacia 
Mut. Life Ass’n, su'pra, 

25 C.J. p 858 note 68. 

7. U.S.—Kentucky v. Pennisoh, Ky., 
24 How. 66, 16 L.Ed. 717. 

S. U.S.—state of Alabama v. Acacia 
Mut. 'Life Ass’n, D.C.Ala., 3 F.2d 
697. 

25 C.J. p 858 note 70. 

9. U.S.—Baltimore & Chio Railroad 
Com'pany v. Interstate Commerce 
Commission, Md., 30 S.Ct. 86, 215 
U.S. 2116, 54 'L.Ed. 164. 

'2'5 C.J. p 858 note 71. 

10. U.S.—'California v. Southern 

Pac. Co., Oal., 16 S.Ct. 591, 157 U.S. 
'229, 39 L.Ed. €83. 

11 . U.S.—U. S. V. State of West Vir¬ 
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ginia, 55 S.Ct. 789, 295 U.S. 463, 
79 L.Ed. 1546. 

12 . U.S.—U. 'S. V. State of Califor¬ 

nia, 56 S.Ct. 421, 297 U.S. 175, 80 
L.Ed. 5 67, reversing- State of Cali- 
fornia v. U. S., C.C.A.Cal., 75 F.2d 
41, certiorari granted U. S. v. State 
of California, 56 S.Ct. 87, 2'96 U.S. 
554, 80 L.Ed. 39'1. 

25 C.J. p '858 note 73. 

Jurisdiction distributed. 

The jurisdiction conferred by por- 
tion of section of Constitution relat- 
ing to extent of the federal judicial 
'power was merely distributed by sec¬ 
ond clause of section stating in 
which cases supreme court should 
have original, and in which cases ap¬ 
pellate, jurisdiction.—Commonwealth 
of Massachusetts v. State of Mis- 
souri, 60 S.Ct. 39, 308 U.S. 1, 84 (L.Ed. 
3. 
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to order a district court to reinstate a previously 
dissolved temporary restraining order in a proceed- 
ing which has been dismissed for failure of the 
complaint to state a cause of action.^^ 

Advisory opinions. The supreme court may not 
be called on to give advisory opinions.^^ 

§ 194. Actions to Which State Is a Party 

The supreme court has original jurisdictlon of cas¬ 
es in which a state is a party, provided the matter In 
controversy Is properly justiciable and the state pos- 
sesses an actual interest therein. This jurisdictlon is 
exclusive, except in so far as congress has conferred 
concurrent jurisdictlon on inferior courts. 

Under article 3, section 2, of the Constitution of 
the United States the supreme court has original 
jurisdictlon of cases in which a state is a party.^^ 
This original jurisdictlon is not nccessarily exclu¬ 
sive, as appears supra § 193, and congress, in the 


cxercise of its power, considered supra § 2, to con¬ 
fer on inferior courts concurrent original jurisdic- 
tion of suits over which ihc siii)renie court has orig¬ 
inal jurisdictlon, has enacted slatut('s under which 
the supremo court has exclusive jurisdicliou of all 
controversies of a civil nature where a state is a 
party, except where the controversy is hetween a 
state and its citizens, or hetween a state and citi- 
zens of other States, or aliens.i^» or, as appears in¬ 
fra this scction, text and note 50, iu a suit by the 
United States to recover a penalty for violation of 
the Fedcral Safety Apt)liance Acts, in vvliich latter 
casos the court has original, but not ('xchtsixas ju- 
risdiction. Ilowever, the niere faci that a statc' is 
a i)arty is not suflicient to brtng a case wilhiu Ihe 
original jurisdictlon of the supiaMue court'Po do 
so the matter in controversy inusl be prop('rly jiis- 
ticiable;^^ the taking of jurisdicliou inusl be nect'S“ 


13. U.S.—Northern Pac. Ry. Co. v. 
Board of Railroad Com'rs of Mon¬ 
tana, D.C.Mont, 34 F.2d 205. 

14. U.S.—State of Alabama v. State 
of Arizona, 5 4 S.Ct. 399, 291 U.S. 
286, 78 L.Ed. 798. 

Declaratory jud^ments see Actions § 
18. 

15. U.S.—State of Texas v. Stato of 
Florida, 59 S.Ct. '563, 30'6 U.S. 398, 
S'3 L.Ed. 817, 121 A.L.R. 1179— 
U. S. V. State of California, 56 S. 
Ct. 421, 297 U.S. 175, SO L.Ed. '567, 
reversing State of California v. 
U. S., r.C.A.Cal., 75 F.2d 4'1, cer¬ 
tiorari g-ranted U. S. v. State of 
California, 56 S.Ct. 87. 29i6 U.S. -554, 
80 L.lild. 391. 

IB. U.S.—U. S. V. State of Califor- 
nia, supra. 

35 C.J. p 741 note 75, p 859 note 75. 

Arisiug* tiiider federal constitution 
and laws' 

A suit by a state against a federal 
Corporation is not within the exclu¬ 
sive orig-inal jurisdictlon of the Unit¬ 
ed States supreme court as a contro¬ 
versy of a civil nature in which state 
is a party, the action being- one aris- 
ing" under the laws of the United 
States, and therefore within the ju- 
ri'sdiction of the district cour'!.— 
State of Alabama v. Acacia Mut. Life 
Ass'n, D.C.Ala., 3 F.2d 697. 
Coheurrent jurisdictlon 
The supreme court of the United 
States and the state courts have con¬ 
current jurisdictlon over suits by a 
state ag^ainst a Citizen of another 
state.—Delafleld v. State of Illinois, 
N.Y., 2 Hili 159, 26 Wend. 192. 
Pederal Corporation as Citizen 

The interstate commerce commis- 
sion and the railroad labor board, 
when sued by a state as corporate 
entities created by the United States 
for g-overnmental purposes, are not 
“citizens" of any state, within the 


pro Vision flxing the original jurisdlc- 
tion of the .supreme court.—Stati* of 
Texa.s v. Tnter.slale Commereo Com- 
mission, Tex., 42 S.Ct. 261, 258 U.S. 
158, 66 L.Ed. 531. 

Restriction on esercis© of riglit 
Conceding that congress cannot 
take away the rlght of a'state to pro- 
ceod in the 'supreme court for such 
romedy as law or eqully ma,y afi^ord, 
a bili in eqiiity by a siate to (*njoin 
railroad companies frorn e.om'plying 
with an ord(‘r of the interstate coui- 
merce commis.sion will not be (‘Uter- 
tained, in view of 'Statute requiring 
the United State.s to be a party to 
such suits, and requiring them to be 
brought in the district court, as in a 
suit in cquily the requir(‘ments of 
complete justlco and public policy 
must bc taken into account, and lh(* 
statute indicatos tho policy of the 
United States.—State of North Da,- 
kota ex rei, Lcmke v. Chlca,go & N. 
W. Ry. 'Co., 'N.D., 42 'S.Ct. 170, 2'57 U. 
S. 485. 66 L.Ed. 329. 

17. U.S.—Stato of Oklahoma ex rei. 
Johnson v. Cook, OkL, 58 S.Ct. '951, 
304 U.S. 387, 82 L.Ed. ItlG—Stato 
of Florida v. Mellon, l^^la., 47 S.Ct. 
2'65, 27i3 U.S. 12, 71 L.Ed. 511 — 
Commonwcalth of Massachusetts v. 
Mellon, Minn., 43 S.Ct. 607, 262 U. 
iS. 447, 67 L.Ed. 1078, aiBrinlng 

Frothingham v. Mellon, 2SS F. 252, 
53 App.D.C. 47. 

Within jurisdictlon of federal courts 
The original jurlsdiction of su¬ 
preme court in cases where a stato l.s 
a party, grantod by second clauso of 
scction of Constitution, covering ex- 
tent of federal jurisdictlon, refers to 
cases in which, according to grant of 
power made in precedlng clause, ju- 
risdiction might be exercised becauso 
of party's character, and an original 
suit instituted in federal court; not 
to those cases in which an original 
suit might not be instituted In a fed- 
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eral eourt.—Commonwe.MK h Mass- 

a<*huHells v. Slaie of MiMsonrl, 66 S. 
th.. 39, 308 U.S. 1, 83 3. 

18. U.S.—‘Sinto of T(‘xns v. Stat(‘ of 
Florida, 50 S.Ct. r>'r.3, 306 U.S. 308. 
83 817, t:!! A.L.ll, IliO-- 

'Comm<mwealt'h of IVIaf!.snchus<*tIs v. 
Mellon, Mlnn., 4 3 .S.Ct. 507, 2611 U. 
'S. 417, 67 L.Ed. 1078. alllrmlng 

Frothlnghaan v. M(‘Uon, 288 l-o. 252, 
53 47. 

25 C.J. p 711, nol(* 73. 

Roquisltes of JusticLablo controversy 
To eonstilute a “Juntleinhb* contro- 
ver.sy" b(‘twe(‘n States givlng su- 
prern<‘ original Jurisdiclbuu il 

must aippear that ('omplnlitlng .siate 
ha.M .siilTer(‘d a wrong thro\iph nelioa 
of otlU‘r .stat(* furtiishing fvrtMUul for 
judicia 1 redrcHS, or i.s asr.erling n. 
rlght agalnst other state enforeeable 
at <'Onmion law or In equlty. -Coin- 
inonwiailth of JMa.M.Maehufiet t .m v. SIale 
of Mi.MHOuri, 60 S.Ct. 30, '308 ir.S. 1. 
81 L.Ed. 3. 

Exlstonoe of controversy 

(1) Failuro of state to pro<’e(‘tl 
wlth e.onslruclIon of brldge under 
(umtract with adjtdning Nl.ah* becatifte 
of .suit, by (dtlzeiiH pt'(*.oenled “cen- 
(rover.My b<dw(u‘n .stat(“.s.”- 'Cotnnion- 
weallh of K(*ntucky v. Sial<* of Iu- 
(liana, 50 S.Ct. 275, 281 U.S. 163, 74 
L.Ed. 784. 

(2) On petltlon by .stato fle<-kln:r 
judicial apportiorinienl. ainong sever- 
al States of unapprt»pri.ated waler of 
interstate» river, juslielable <»ontro- 
versy is pres(*nt(*d only If .state as 
HOV(*relgn 'stato or her citlz(‘ns havo 
preaent rights In unai)proi>rIat,ed wa- 
ter of rivt»r or If privllegt» to appro- 
prlate water ts ca-pable of dlvi-.don, 
and when partitioned may be judi- 
clally 'protocted from appropriatlon 
by others pending ita oxercise.'—Stato 
of Arlzona v. State of California, 56 
S.Ct. 848, 208 U.S. 568, 80 (L.Ed. 13‘3X, 
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sary for the state’s protection and the state must 
possess an actual interest therein, as distinguished 
from the rights and interests of others who are the 
real beneficiaries.^® The mere use of the name of 
a state as a party does not give jurisdiclion where 
the real object of the suit is to enforce a purely pri¬ 
vate claim.2i Suits to protect the property rights 
of a state are within the original jurisdiction of 
the supreme court ;22 but a pecuniary interest in 


the controversy is not essential.^s In determining 
whether a state is entitled to avail itself of the 
original jurisdiction of the supreme court in a mat- 
ter that is justiciable, the interests of the state are 
not deemed to be confined to those of a strictly pro- 
prietary character, but embrace its quasi-sovereign 
interests which are independent of and behind the 
tities of its citizens, in ali the earth and air within 
its domain.24 This principle does not, however, per- 


rehearing denied 57 S.Ct, 4, 299 U.S. 
618, 81 'L.Ed. 456. 

(3) Where it appeared that sole 
legal basis asserted by four States 
for imposition of death taxes on de- 
cedenfs intangibles was his domicile 
at death in the taxing state, that de- 
termination of place of decedenfs 
domicile would determine which of 
four States was entitled to impose 
tax on intanffibles so far as they had 
no status different from place of 
domicile, that relation of decedent to 
each of demanding states was such 
as to afford substantial basis for 
claim that decedent was domiciled 
within such state and that net estate 
wa's not sufficient to pay aggregate 
amount of taxes claimed by the four 
States and by the federal govern- 
ment, a justiciable "case" betweeni 
the States was presented within orig¬ 
inal jurisdiction of supreme court, 
notwithstanding no relief by way of 
injunction was sought.—State of 
Texas v. State of Florida, 59 S.Ct. 
503, 306 U.S. 398, 83 L.Ed. 817, 121 
A.L.R. 1179. 

(4) The reciprocal exemption pro- 
vision in favor of nonresidents con- 
tained in inheritance tax statutes of 
Massachusetts and Missouri, under 
which state of Massachusetts 
claimed that it and its residents were 
entitled to immunity from Missouri 
tax, did not confer any contractual 
right on Massachusetts or give rise 
to any "controversy" of which su¬ 
preme court would have original ju¬ 
risdiction.—Commonwealth of Massa¬ 
chusetts V. State of Missouri, 60 S. 
Ct 39, SOS U.:S. 1, 84 L.Ed. 3. 

Rival but mutually exclusive claims 

(1) When by appropriate proce- 
dure a court possessing equity pow- 
ers is asked to prevent the loss 
which might otherwise resuit from 
the independent prosecution of rival 
but mutually exclusive claims 
against a fund, a justiciable issue is 
presented for adjudication which is 
a "case" or "controversy" within 
constitulional provision defining ju- 
dicial Power of supreme court.—State 
of Texas v. State of Florida, 59 S.Ct. 
563, .306 U.S. 398, 83 L.Ed. 817, 12'1 
A.L.R. 1179. 

.^2) Where prosecution of their 
claims in independent suits by states 
possessing rival but mutually exclu¬ 
sive claims will cause real and sub¬ 


stantial risk of loss to the state 
whose claim Is valid, a case or con¬ 
troversy within the original juris¬ 
diction of the supreme court is pre¬ 
sented.—State of Texas v. State of 
Florida, supra. 

(3) Controversy between states as 
to which is entitled to impose in¬ 
heritance taxes on estate of deceased 
person does not present a justiciable 
controversy of which the supreme 
court has original jurisdiction where 
the estate of deceased is sufficient 
to pay the claims of both states.— | 
Commonwealth of Massachusetts v.! 
State of Missouri. 60 S.Ct. 39, 308 U. 
S. 1, 84 L.Ed. 3. 

Effect of failure to exercise power 
of injunction 

The fact that supreme court for 
reasons of policy or convenience does 
not exercise power which it possess- 
es t'o grant injunction and which has 
been traditionally exercised in like 
ca.ses between private suitors does 
not deprive suit between states to 
determine true domicile of decedent 
as basis of rival claims of four 
States for death taxes on his estate 
of its character as a "case" or "con¬ 
troversy" cognizable by the supreme 
court in an original suit.—^State of 
Texas v. State of Florida, 59 S.Ct. 
563, 30'6 U.S. 398, 83 L.Ed. 817, 121 
A.L.R. 1179. 

19. U.S.—^^Commonwealth of Massa¬ 
chusetts V, State of Missouri, 60 

S.Ct. 39, 308 U.S. 1, 84 'L.Ed. 3. 
Rocovery of taxes 

(1) The supreme court would not 
take original jurisdiclion of proceed- 
ing by commonwealth of Massachu¬ 
setts against state of Missouri and 
Missouri citizens on theory that pro- 
ceeding was an action against citi¬ 
zens to recover inheritance tax 
claimed by Massachusetts, irrespec- 
tivo of claim of Mis-souri, where it 
did not appear that Massachusetts 
was without adequate remedy, but 
that tax might be collected in olher 
courts.—OommonwealLli of Massa¬ 
chusetts V. State of Missouri, 60 S. 
Ct. 39, 308 U.'S. 1, 84 L.Ed. '3. 

(2) The States of Missouri and 
Massachusetts were entitled to press 
their inheritance tax claims against 
transfer of property held in Missouri 
under trusts created by deceased 
resident of Massachusetts without 
conflict in point of fact or law with 
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the decision of the other, as regards 
existence of a justiciable controversy 
between states wdthin the original 
jurisdiction of the supreme court.— 
Commonwealth of Massachusetts v. 
State of Missouri, supra. 

20. U.S.—State of Oklahoma ex rei. 
Johnson v. Cook, OkL, 5 8 S.Ct. 954, 
304 U.S. 387, 82 L.Ed. 1416—Louisi- 
ana v. Texas, 20 S.Ct, 251, 176 U.S. 
1, 44 L.Ed. 347. 

Uuderlsdng rule 

In determining the scope of orig¬ 
inal jurisdiction of the supreme 
court in a case to which a state i-s a 
party, the supreme court must look 
beyond the mere legal title of the 
complaining -state to the cause of ac¬ 
tion asserted and the nature of the 
state's interest.—State of Oklahoma 
ex rei. Johnson v. Cook, Okl., 58 S.Ct. 
954, 304 U.S. 387, 83 L.Ed. 14'16. 

21. U.'S.—State of Kansas v. U. S., 
27 S.Ct. 388, 204 U.S. 3'31, 51 L.Ed. 
510. 

25 'C.J. p 859 note 77. 

22. U.S.—State of Florida v. Ander- 
son, Fla., 91 U.S. 667, 23 L.Ed. 290. 

25 C.J. p 859 note 76. 

23. U.S.—'State of Kansas v. State 
of Colo rado, 22 S.Ct. 552, 185 U.S. 
125, 46 L.Ed. 838. 

24. U.S.—State of Oklahoma ex rei. 
Johnson v. Cook, Okl., 58 S.Ct. 954, 
304 U.S. 387, 82 L.Ed. 1'41'6. 

Pollution of air 

State has interest sufficient to en- 
able it to sue to enjoin the generation 
and spread of noxious fumes by a 
factory in another state, because it is 
a Public nuisance in destroying crops 
and forests within the borders of 
plaintiff state.—State of Georgia v. 
Tennessee Oopper Co., 27 iS.Ct. 618, 
206 U.S. 230, 51 L.Ed. 1038, 11 Ann. 
Cas. 488. 

Withdrawal of fuel supply from In¬ 
terstato commerce 
Where withdrawal from interstate 
commerce of natural gas will jeop- 
ardize health, comfort, and welfare 
of private -consumers within a state, 
constituting a substantial portion of 
Its population, the state, as the rep- 
resentative of the public, has an In¬ 
terest apart from that of the individ- 
uals affected, which is not merely re¬ 
mote or ethical, but immediate and 
recognized by law.—Commonwealth 
of Pennsylvania v. Statef of West 
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init rcsort to thc original jnrisdiclion of tlic .sui)romo 
court in thc namc of a state but in rcahty foi Ihc 
benefit of particular individnals,-'' even tliou^b thc 
state asserUs au economic interesl in the claitns and 
declares tbeir cuforcemeiU lo be a matler ol siate 
l)olicy;2<! nor is it enough tlnit a state bas acciuired 
Iho legal tille to a cause of action againsi defend¬ 
ant, where the recovery is sougbt for the benefit of 
another wbo is the real liarty in interesl.-'^ 

A stiit vmsl hc of a dvU nature in order to be 
witbin the original jurisdiction of the supreme 
court ;2« and the conrt cannot take original juris¬ 
diction of a suil by a state agtiinsl persons or eor- 
porations of other States, where sucb suit, altboiigh 
in the form of a civil action, is, in its essenti.al cbar 
aefer, one io enforce the pemil or eriminal legds- 
lation of the state,"*' or of eoniroversies concerning 
])olitical questions whieb are not the subjeci of jm 


dicial cognizaiice, but wbieli, weia- tbe '.t.iie an ut 
depeiuhait nati.m, eould b,- adin-ted .ady iln.mgh 
the ininisterial departineiil ot ils goi ci nin. nl.- 

Smts Ih-lwrrn slalrx. ■|'be Mipteiiie eomi ba-. ex 
clusive*" original jnrisdieiion of ■aut-. brU^am 
States,*'" provi.le<l, as appears 'aipra llm. ■*et,on, 
(axt and note iiumber 1«. t!f n-’-ne-. mvuK,-d pir-mt 
a pisiu-iable case or conirovei-sy willim tbe nieanuii-, 
of' tbe constitittional provn.ion eoitlening juti-.dle 
tion. Tbis jurisdiction dilters fiuin ibat vvbieh is 
exereise<l in siiils betweeii priraie iMitn-s.-'-' It g. 
limited generally to disliutes wloeh. iMtween Matrs 
entirely independeni, luig.bl be piopriK tbe -adMeet 
,,r diidomatie uitjusiinenl,"* that n-, to •.iii!'. l<y a 
state for an iiijury to it in iis eaii.tein ot qna a sov 
ereign,'"' It is lindti'd to ease-. and eoiitiove)Mes m 
ibe resalt of vsdlicll ibe «'•''es ale dn.elh nil.f.l 
l•d,"" and 'loes llol evlianl Io ''t)ii-. by otie -.lali- 


Vlrifinia, .S.ttt, liSS, 2il!2 U.fl. ntiS, 
«7 L.I'Jd. 1117, .12 A.Ii.Il. 21111. relieai- 

lilK Kriint''»! II >sl.'I1l. ‘I. 21''' 1''^'' 

8S 'Itll), and alllrined mi reliaiir- 

ln(f 'l'! S.Ot. liti. 2(12 tJ.K. 2.')(l. «7 U 
1-1(1. 'IMI. 

25 . II,s.—iVjniinonwc/iUb ol’ M.MMHa- 
ehuH<‘tlM V. 'Slalo ol’ MiHMouri. «i<l S. 
(It. no8 tT.s. 1. K.i h.iod. 'Smii' 
(nclfihom/i ('X rt'l. .lohiisoii v. 

(■'ook, oki.. 58 s.tu. ii.vi, :{0‘i v.H. 

387, 82 L.ICd. lUr>. 

2G. n.s. -SlfLh' ol’ OUlnhoitwi ox r(‘l. 

John.Moo V. c’ooU, idU'i>ro. 

27. TT.S."- Stati' ol’ Oklahonoi ex r<'l. 
Johnnon v. Oook, .sui»ra. 

Stooklioldera' liaJblllty 

Sia.to vvhbfdi b(iM laKoa lojfal 
1-0 tlii» a.s.Motw t>r fui ia.Molvont Htfilo 
bfuik b('inK 1 <iail to 

aKiUiiifll. ,st'o<*ktiol(li‘ra ol’ tho hunk by 
riia.soii of Ihibr .slatutory llatiillty i» 
not ontltlort Io malntoin fin original 
huIL ia .Mur>r«*tno courl to <'nfor<’'* a 
.stoctkholdor'.^ .Mln,tutory UabiHty, 
.Minoo rocov(‘ry in houkIiI «ololy for 
tho bonotU of thi' dopoHilor.M aritl 
orodltorn of Itoi tiank. 'Stato of Ok- 
lahonia ox rob JohnMOn v. '^'ook, au- 
pra. 

28. IT.S.—tllustiolin v, (JoorKia, 2 
Dall. '110, l l".Md. 4-10, 

29. II.S.'—WlHoonMin v. polioau Ina. 
Co„ H S.tn,. KHO, 127 IT.S. 2(55, 203, 
irO lu.Md. 2li0. 

25 (l.J. 1) 7‘il noto 7'r). p KTiO noto 70. 
lilnforcointi-nL of poual ln,w of foroign 
Htalo or nat ion hoo (kmlllot of 
Law« 5 1 <b 

30 . U.S.-—'LouKsinna v. Toxan, 2(1 S. 

Ot 251, 176 tl.S. t M t.Kd. 347, 

25 C.J. p Kf)0 noto Ktl. 

31 . U.S. — Elloy V. Wor<'osti>r Oounty 
Truat Co., O.C.A.Mass., 81) F.2d 511, 
roverslnjr, D.O., Wor(:oHi(‘r tlounty 
Trust Co. V. Lonif, 14 F.Supp. 754, 
certiorari granted WorcGfltor Coun- 


ty TruMt <’t>. V. ItHoy, 57 Ibtl. 

,'{«11 U.S. «578. 81 r^K<l. 1578. SI I.Jbd. 
l'.'{;{8, adlnnoil .58 S.Ut. 185, :nt! U,S. 
202, 82 U.lOd. 2«5H. 
latoxiilooder 

If Mlatuto ?nillu»rl'/,inK lntorpl*'ndi'r 

.Muit.M In diatrtvi oourt oontoniplalod 
InfldoadiiiK of nla«o,M ao advonio 
olalrnantM. It wouid violato o<»n’ittlu 
Ibmal 'pr(>viMi(ai V'';5ti««a oriKtaal jti 
rlHiUotlon of aullo bot\vo,'n nlatofi tn 
fin'pr<'tn<' oourt. Ulloy v. Wurootiior 
«bninly Truat hN»., ;a«prn, 

32 . U.S,- Sinti'of < dU.Mhotnii V. Stnio 
of ToXfiM. -12 S.tb. 4ui5. "bS U.S. .M’i. 
(5(5 t.bkl. 771. 

33 . U.S. 'Stato of .\b«baiiu» Stat*- 
of Arlzoan. 51 S.<'l. 200. 201 U-S. 
2.8(5, 78 U.l*;d. 70.8 Stato of NorUi 
U.-ikotn V. Sifilo of Minuo.-iota, tl 
S.Ul. l;i.8, 21511 U.S. 2155. «5.8 U Md, :142, 

Beasou for dilforoaco 

Tbo roji.Mon for tlio dttf.-ronoo m 
Jurl.MdioUon Krovv.o mit “f Uo- hirdor> 
of iho oro.alton of Uo* povvor. \n U»al 
it w.a.M ooaforrod by Uu* oottoUtuilon 
a.M a jiub.‘bltulo (or tho dipbn««nUo 
‘iiSUiononl of oontrovorjilo.a Uotwoi-n 
Movorolr;tifi and a pu.M.oihb* roMnrt tu 
foroo, Slnlo of North iKdvMin v. 
Stati’ of MiunoaolM, II S.<b. U5S, 2.«5:{ 
U.S. ;it5i5, 6.8 r.i.Kd. aui. 

34. U.S. Sinto «if .North HaHota v. 
Sialo of Mlnjio.’iotn, miprn. 

35. U.S. St.-Uo of ‘North luiluoa v. 
Stato of MIano.Mnta. nupra. 

Iatere«t indapondoxit of cltlaea» 

In ita oaiiaolly of (ptaol .-iovoroiKU 
tho .Mtato hari an lntori’ai lnd**tirndont 
of and hohlnd th<* tUlop of ita nu • 
zon.s. in «Ul tho oarth and air of iia 
donuiin. Stato of .North Unkota v. 
Stato of .Mlnnosoia. nupra. 

30. U.S. Stato of jAiuintana v. Sinto 
of T(‘Xn.s. 26 H.t‘t 251, X76 U.S. i. 
44 L.TA. 347. 

25 C.J, p 855 noto HI. 
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Corp«>rat»i itifttwoy of ntAtt» 

'rho PHi Olo V.Ulov irUi-rar.» «Mm 
niiM-^lonor-. oronfi-d h\ ati o l of tho 
Now .lofao-v ProdUutr «.» OMpifruof 
n fruiili, '0'W‘r to iah«- i^ito of tho 
Mow.iro "f itiuaioSpabt i«'1 mO Um' l‘a t 
'iUlo lUvrr rouU'o tiju 5"« «Iio t tnb* 
to u.ao oj' h m VV r, ; i o»' h i 'itafu 
l.oy .'orpMiuto f,rou' *- '*f Uo- ^tato 

Ihal ti'j nofipU M< iat*tobd •ti-‘'hui{:o 
i.f 0«'^ ito- lafii Upl*‘r N'ii. \*oU U* o. 
mii-tl t»o tr« ‘U« «t ri I flut "f Uo stnO 
,)f U« »N‘ uf N. w IiofK \ 
SJJHO of Nru t-j-' II ut\ 

'biit t ‘ .S ',"0l, fl I U 15t t * 

to glv» orijflatil 

juHarttation 

(1) 'fn lli ifjilp of »,%t|fi'r 

froin na itP* t on- ipi '.oif. of 

Kan-.nM s .Ititf. .E tbibo.oto V' N «‘t 

u.., uu 1'... i*' u ud ^»'1^ 

i M p ’Mf!» p.ar rU U» 1 
( '} '1*0 r«'iniUn ili,‘t 5on "f ufti«r 
froia lak* on v\Uo It lioUi "onii k bor 
dol' of UiiMtooiSi , 'bafn' of 

uuiioiT). tu s<*« t»; b N'« t*1«.A ;u 

U l‘*.tl U'r5 

tU 'fo pjoviaf oiioibo» ftoin 

iro roaTiiar, «h* lba’i. of ta tat» rufaf** 
'jir«'nin, Uoi)ta t au 0*0; )»i.«rdoW 

on tho piMpoMv of tiii.up" of 
tlff Mtalo 'bufo of ' i.oUt t uUImUi v, 
♦St Mo iif Minuoioia, It ‘.'b 
U.S 2.1*0', 6"s t. f8d 112 

( li To pfov' p« tlo poibuion, '«r 
Uiro.utopiul poUution, ut au ipf* l abato 
rilioatn, loki'. ot’ bii\. to* a afal* or 

nfPUo-N Uo r« of U.-oid. .T b »f' of 

Now VorU I .‘iHfo of \vw U 

t*. i b. Ui2, o5 U S 2U«;, n . U Ud U57 - 

j Stato of .Miiaoun \ .ba*« «T Usin-da. 

2H s.ib, 2«5b 'Uoi t’.: 141, loHd, 

572 25 i*J p i.1*1 nolo M |db 

(5) Hatblor oaToa oor 2^ UJ, p 
notr 81 Itil, li | 

»alt tt) ettiwla pr^ftriiatp» of ir*-* «t*»* 
namtn* tu on,o 

A auU hy a alindr, in iDoiptif ut il* 
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ag^ainst another for the enforcemcnt of thc rights 
of inclividnals.^'^ This jurisdiction has bcen fre- 
qucntly invokcd for the settlcmcnt of disputes as to 
state boundarics,^® but it would be impossible to an¬ 
ticipate, and unadvisable to attcmpt to anticipate 
by definition, what controvcrsics could or could not 
bc brought within thc original jurisdiction of thc 
court.^^ Tn gcneral this jurisdiction of controver- 
sics will not bc excrcised in thc abscncc of absolute 
nccessity.'^^ The threatened injury must bc clcarly 
shown to bc of scrious magnitude. The court will 
not exert its extraordinary power to control the con¬ 
cinet of one state at the suit of another unlcss thc 
threatened invasion of rights is of serious magni- 
lude and establishcd by ciear and convincing evi- 


dcncc,4l and imminent. 

Actions hciwccn state and its own citiaens. The 
sui)remc court does not have jurisdiction of an ac- 
tion by a state against its own citizens,'^^ evcii 
though citizens of other States are joined as code- 
fendants;^'* for, as a])pcars .supra § 49, thc fedcral 
judicial power does not extend to a suit brought by 
a Citizen against his own state without its consent, 

Suits bctwccn staic and United States. The su¬ 
preme court has original jurisdiction of a suit 
brought by thc United States against a state,pro- 
vided the United States has a rcal and dircet inter- 
cst in thc matter i)reseiited for examination and ad- 
jiidication and is not just a nominal party,^® The 


solC aa a larg-c consumer of pra.s and 
a,H r('preH(‘nlativ't‘ nf con8uni(‘.rH with¬ 
in Iho iHtale, to enjoin anothtT slaU^' 
froin (inr<)r<!in^^ a hiw in (‘ffocil n»- 
(inirinp: (M)mpn,ni(‘a ha.ndlinK' natural 
^aH to consurn(‘rH within th<‘ 

lallor Hiato to thoH(‘ rtsctvlvinj^’ the 
nuprdy throuj^-h intorHlatc commeroo, 
on tho inTound thal it (‘onntltutos a 
forblddim ititiTfonaio.o with iiito.r- 
stato oornin(‘rc(', involves a, Juslio.la- 
bl(* “(tontrovcavsy l)otwo(>n state^s,” 
williin th(' ju(ii<*iar.v a,rli(‘l(' of th(‘ 
t \>nHl llut ion.—flornnionwonl th of 

1 NuinHylvanla. v. iHial(» of Wosl Vir- 
hdnla, ■lll SXit. Ons, 2152 thS. 5r.2, (57 
T^.IOd. ni7. '22 A.b.R. 200, roh(‘a.rinK 
Kranbal -It S.'Ct. 1, 2(52 IT.S. G71, 

L.lOd. 'I!)'(), and atllrnual on radioarin^ 
«.Ct. 3 22, 202 tr.S. 200, G7 R.IGd. 
IIM. 

37. '(''onnmonwoalth of Massa- 

(duiHotls v. Stato of Missonri, t5() S. 
ai. 20. 20S IT.S. 1, SI L.Fal. 2— 
St'at(' of North Dakola, v. SlJito of 
Minnesota, II S.CH. 12S, 2G2 U.S. 
2(50, (J8 UFd. 212. 

27) ttJ. p 200 noU' HI ('(']• 

Klgrhts dlffereatiated 

Ttu' riKht of a, stat(^ as par(‘ns 
patriai' to brin^ •‘^uit Io proti‘ot tho 
/i^onoral <‘.oinfort, InaiUh, or (proptuty 
riMtils of its Inhabita,nts lhroaU‘notl 
by tln,‘ proposod or (a)ntiuuod aotion 
of a.noth<‘r slat(‘ i)y prayiu- for in- 
junctlun Is to hi‘ difltuunUiatod from 
its lost 'powor as a. soviuad^n t'o pro- 
Hont and ('nfor<a‘ indivldual (taiins of 
its (dtizons as thoir trustoo against 
a, sistcu’ Htat(‘.—-Stato of North Da- 
kota V. Stater of Minnesota, supra. 

Blfirhts of ladlviduals ijisufacioTat 

VVh(*r<^ proposi‘d bili of eoiuplaint 
States that tho issuos arc^ botwoon 
alli^Kod stat(‘s. but no juHti<‘ial)l<‘ con- 
trov(‘rHy h(‘tw(‘t‘n such statos is 
shown, oripTlnal Jurisdiction of tho 
supremo court cannot l;>o sustalnod 
on tho theory that a conlroversy is 
pre^sentod btdwoon plaintiff stato and 
tho citlzens of defendant state.— 


Fommonw(‘alth of M'assachuHetts v. 
Stat<‘ of Mis.souri, 60 S.Ct. 20, 208 U. 
S. 1, 8-1 F.IOd. 2. 

sa Mi.ss.—Hili City 'Clomprcss Oo. v. 
W(‘Ht K(‘ntucky Coal Co., 122 So. 
717, IT).') Miss. HT). 

25 C.J. p 851) note 8'2. 

Distiufiruishingf charactoristic 

“In this r(‘.s'p(‘ct the judicial d<‘part- 
mimt of uur govi‘rnintvnt is distin- 
guish(‘d from the Judicial d<‘partin<‘nl 
of any oth('r (‘ounlry, drawlng to it- 
H(0r by th<‘ ordinnry modes of jnvuM*- 
fnl pro(M'durt‘ th(‘ s(‘(tlem(‘nt of (iu('s- 
tions as to i)oundari<‘H a.nd t'ons(‘- 
<IU(‘nt rigrhts of soli and jurisdiction 
l)(''twe(‘n sial(‘.M, ipoHS(‘Ssed, for pur- 
poH<‘s of lnti‘rna.1 g-ov(‘rnin<‘nl, of th(‘ 
P()W(‘r.s of lnd<‘p<‘n(lent communiiies, 
wiibdi oth(n‘wis<‘ migrlU h)‘ the fruit- 
ful c,a,us(‘ of prolong(al a.nd harass- 
InfJ: conniels.““-Stat(' of Virginia v. 
St'a.t(‘ of Teiin<‘sse(‘. 12 S.Ct. 728, M8 
U.S. 502, 27 L.Fd. 527. 

Supreme court rule coutrolllug* 

lJnit<‘(l S'laU's suprenni c‘Ourt has 
authority to deOni' ln.w and rules 
governlng disputes as to houn(lai‘i(‘H 
hetwtnni sta.ti^s,—Ibll (NLy (hnnpress 
Co. V. West .Nenliieky Coa.l Cu., 122 
So. 717, 155 Miss. 55. 

Authority of stato oourts 

The siipnnne couri of the United 
Slatt^s has exelnslvi' original juris¬ 
diction to <‘SlabllHh houndaries i>o- 
lwe(m States, and st:at(‘ courls e.an 
determine only wh(‘r(‘ (h(‘ boundury 
is, and not wha,L it should he.—Mc- 
Carty v. Ca,rolina Lumber €o., 182 
S.W. OOt), KM Tenn. 25, 

30. U.S.—-MisHOuri v, Illinois, 21 S. 

nt. 221. 180 U.S. 208, 4'5 L.Kd, 107. 
25 C.J. p 8(>0 note 82. 

40. U.S.—Stati' of Alabaina v. State 
of Arizona, 51 S.Ct. 200, 201 U.S. 
■28‘(5, 78 U.Fd. 708. 

41. U.S.—^^State of Washington v. 
State of Oregmn, 56 S.OL 510, 207 
U.S. 517, 80 L.Fd. 8.27—State of Al- 
abama v. Stato of Arizomi, 54 S.Ct. 
300, 201 U.S. ,28-6, 78 L.Ud. 798. 
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4a. U.S.—Sla/te of Alabama v. 'Stato 
of Arizona, supra. 

43. U.S.—Minnesota v. Northern Se¬ 
curi lies Co., 2 2 S.Ct 208, 184 U.S. 
3 00, 'IG L.Fd. 100—Pcnnsylvanla v, 
Quidcsllver Mln. Oo., 10 Wall. 552, 
10 'L.IOd. 908. 

44. U.S.—California. v. Southern 

Pac. ('Io., 15 S.Ct. 591, 157 U.S. 220, 
20 li.lOd. (583. 

25 C..I. p 8(50 noto 85. 

45. U.S.—U. S. V. Sljite of West Vir¬ 
ginio., 55 S.Ct. 789, 205 U.S. 1G2, 
79 P.Fd. 151(5—Sta.li» of Oklahomn, 
V. Slal<‘ of T(‘xaH, 1.2 S.Ct. KIG, 25S 
U.S. ,571, 0(5 L.Fd. 771—U. S. v. 
Sia'l(‘ of Michigan, Mich., 22 S.Ct. 
71'2, 10(1 U.S. .270. 17 U.Fd. 1102. 

25 C..I. p 7'l(l uole 62, p 8(50 note 87. 
Limited by judicial power 

Th(‘ originfil jurisdiidlon (urnfiTrial 
is only ef Iho.si' <‘asi*s wlthlu thi' 
judiidal power of ih(' United S'tat(*s. 
—'U. S. V. Stat' of West Virginia, 5.5 
S.Ct. 780, 205 U.S. 1G2, 71) U.,Fd. 151(>. 
Couseut to suit 

Cons<*nt to be siied was glvim hy 
stati' wln‘n iidnill'l(‘d inio the Union. 
---U. S. V. Stati' of Ti‘xa.M. T('X., 3 2 S. 
Ct. 188, 312 U.S. 621, 26 UUd. 285. 

40. U.S.—U. S. V. Sta;t,e of Minne¬ 

sota, 4(5 S.'Cl. 2'98, 270 U.S. 181, 70 
U.Fd. 520. 

As guardlou of Xudiau rights 

United 'Stat('S, as guardian of In- 
dlans, is int<'ri'st(al party In suit 
again.st slalt' to nrover swamp land 
el.'iimecl to iiavi» be(‘'n M('.t apart for 
IndluuH and <'rn)ni‘ously (pa't<mted to 
state, Ho thal Unit('d Stati>s supremo 
courL has original jurisdiction,—U. S. 
V. State of Minnesota, supra. 
Bouudary dispute 

The United States supreme court 
had Jurisdiction ovt*r the subj^tfct 
matter of an original suit by the 
United States against a state to do¬ 
li'rm i ne the l)oundary Ixdween the 
state and a terrilory.—State of Ok- 
lahoma v. State of Texa.s, 41 S.Ct. 
420, 2'56 U.S. 70, 65 L.Ed. 831. 
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fact that a state has hecn made a ])arty defendant 
is not cnoiigh to snstain the original jnrisdiclinn of 
the court in a siiil by the United States against a 
person or Corporation;'^'^ to do so the bili or ooin- 
plainl mnst also present a "case” or "controversy” 
to which the state is a party, and wliich is within 
the judicial power granied by lh(‘ judiciary article 
of the Constitniion.*^''^ The original jurisdiclion of 
the supreme court docs not exleiid to a suit by a 
state against the United States withont its coin 
sent.'^^ It docs not have exclusive original juris» 
'diction of a suit by the United States against a 
state to rccover penalties for violation of the bed- 
eral Safety Appliauce Acts/>^ 


§ 195. Actions Affccting Ambansadurn, Pub¬ 
lic Ministers, or Consuis 

Tho «upretue court har* oxclu«lvo jurUundion ovor 
civll fiuitu nqalnKt iu>il)a«rta(lorH or othor puMIt* rnlnls» 
ters, and ODyjfwil, but not cxclunivo, Jurindinttnn ovor 
sults brouijht by such porsonn. 

'fhe Mi]»r<'mn eourt has exebe-ivelv ali stieh iu 
risdictiou of Miils or ]u’(ie<'e<ltne.s aganed ambassa 
<lors, or otber pu!>li«' ininist» is, or llu ii dotunNije-» (jr 
doniestie st‘rvants, as a eourt of lau eau bavr eoi» 
sistently vvith tln‘ lavv of natioji*., .md oripitial, but 
not exclusive, inrisdictioii ot all suUs b{»an;ht by 
ainbassadors or otltc-r pnblie mineae»,or ui wluch 
a coiisul or vict' eotisiil is a j>aj ly/'* 


47. U.s,—tr. Si. V. Slal(‘ of Vir¬ 

ginia, ns s.ni, 7si), 205 u.s. ttu}, 

70 h.Fjd, 15'15. 

48. U.S.—TT. S. V. Sitam of V^issl Vir- 

Kinla, HUpra. 

"Wliat constitutes “caso” or “contro- 
veray” 

<1) In nuit by tlnitcsl Staten 
aprainst Hiato and powtu’ <'.oini)a,nloH Io 
onjoln construcUiou of dam on na,vl- 
Kat)l(‘ rivors witlJoiU fodoral Ib-on.s»'. 
nUoKatioiiH tha,t Hl/iU^ whi('h limt 
Kmnt('d llconMt' oliallon^od o.lnun of 
UniUal SlaloH Ihad rlvors v/ots* navl- 
j^oibbs uml aHHortod suiaTior ripa»! to 
llaoiiHo tlioir uwo for [lowor produo- 
tlon, faiU'd to a.sla,l)llHh “raHo" or 
“eoritroverHy” wlttUn oia^lnal jurin- 
di(Uioti of fedoral .Mupreine court, 
whero thorc w^ih no albuuillon ilinl 
Htatc thnurtonoil to inlcrUos' or w»»h 
nldinj; In construet Ion of dnin or dl- 
roctlnpr illcjs^al ('onHlrueUon.-'aT. vS. v. 
S'l'at(‘ of West Vlrj^dnla,, supra. 

(2) TlVat Htala had K»'‘'uil(‘d U<‘cnHo 

to power eonipaiiioH lo eon.siruct dam 
on navl};i:at>lc, .strcain.s was htdd nol 
to <sstal)liHh or "controviussy" 

bctwoon st a,te and TTuitcd StatcH 
within ()rl»?inal juri.sdicUon of fcd- 
<iral Huprcm(> court, in nuit by lhiil(‘d 
Slat('H ai|j;’alnst ntate and poW(‘r cotn- 
panlcH to rcstnUti corporale <b*rcnd“ 
anis from y.oiiHlruot iuK dam wllhoul 
fedcral UccnHC and to t-njoln Hiate 
from aHHcrlini^ intoroHt advto-Hi* tt> 
United CiatcH.—-U. H. v. Stato of 
West Viri^lnia, aupra. 

(3) ICaxU, that Htn,t(* in'prIor nuit t)y 
United StatisH to r(‘Hlra,ln power <'. 0 Tn- 
paniCH from conwtrue.tinK da,m on 
n'avf^fablo «troamn bad aHH«‘rt(‘d Uh 
intereat in d(wcloprrient of jwwcr un¬ 
dor State lieenHe dld not cHtatillHh 
that proHont nuit for «ami^ relief, in 
which H'tato waR naade dt^fimdfuit, In- 
volvod “caso’* or “conlroverHy" wlth 
state, so aa to grive United SlaicH su¬ 
preme court origrinal jurlHdiction.— 
U. S. V. Stato of West Virginia, hu- 
pra. 

49. U.S.—^State of Kanwas v. U. S„ 


27 s.(h. im, 201 ti.s. x\\, ni b bbi. 

■Mi». 

25 <\.J. p .S50 not,. SH. 

50. ir.S. u. s. V. SlMle of Ualifor 

nin, ,55 S.tb. 1:11, Illi? ItS. tV.u .So 
li.Idd. 557. rt'v<*r.‘dnr; ,S|nt«» nf 'tSilt 
fornia v. tr. S., /:• ic 'd 

'II, cTtiornri prnnled tT. S. v. Slot»* 
of (tnlifornl/i, -d) -S?, :‘:i5 U.S, 

'55*1, KO b.I5<l. :UI!. I 

51 . tr.S. KarnravMtrlb v, S'tnr»‘rtl, 

115 I‘U!<I IlVr,. .'Unnump, I>. 
Cm 33 RSui>p. KH», and corlii.r.nd 
dented 51 S.UI. llbl», 31.1 (bS. ,Vo:. 
•S5 L.tOd. 1,511, rfht'»irinn <b'nlrd »»'* 
S.('t, n-j, SM tl.S. 70.S, ,S5 L.Md. 55:,. ' 
25 (y,b p S50 nol'' bb. 

.rurljullctIon of' CedcrMl oiuirl.M Hoiu-r- 
aliy of r.MM,'.') nlTrellnn' nniboi.ia 
doi',H. pul>ll<‘ inlnlntiTM. or eoiuiuln 
M‘'(‘ MUpra it M. 

puvpoao of conwtJitutloual pi*ovifil<>n; 

The <'on,s{ilullon/il prtKmdori. cx 
lendituv the Judleial power to ea.-trr, 
“atTi‘i'(in^” piihlle «Unlalrra, ei«',, 
wa.M int<'n<ied men*ly to prevent at»y 
interfer,*n(',‘ wltti the pernon or prop 
erty of nuet» mlnlj.U'r.H, and itie werd 
“nlTe<diny," ttiereln »nu;4 he pfven n 
reaHon»U)le. and aennllde nuniumn m 
tini IiM’ht of the IUtrp«);!eti of the 
<‘.onHl Itutlon. icarionvorlh v. Mau' 
forti, l).(5(la., 113 l''.Nupp. -tun, nf 
nrmed, 115 K.ltd 375, <'erUo 

rart denli-d tu s.ft. ll(i*i, auj if, 

S. 5H5, Kf, L.Md. Ifelb r‘'henrlnn de 
nied 52 SdU. 51, 314 U.S. Vb,S, Mi U. 
lOd. 555. 

Exclnslvenes* of JurlHdiction 
Tlie t,rl^Utml jurtadh-tUm K'tv<*n nn«| 
pr<‘me <'ourl hy (hunsUiuthm iti nll I 
«aaea affecUnr, ambannadtirn luul <»th’ 1 
er publh; miniHt<'r.s ami <Mmauln and ' 
eaH(‘H in vvhl<‘h a «tate nlndl he n , 
inirty in not ex<‘lufdvt‘ and <'onnreoa , 
iH fi-ee to «rivo coneurrent Jurindte. i 
tlon to the lower eouru<. rn;o ' 
worth V. Sanford, 0.<\A.(l.n., Ufi R i 
2d 375, antnnJnnr, n.(\. 33 RSupp. ' 
400, and <jertiorarl dented 5i S.(h. 
not), 313 tr.H. 58$, u UHd. 1541.. 
rehearinK denl<'d 52 S.Ut. 54, 3M U. I 
S. 70$, rj.ica. $65. I 
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I AUeffatlouw to Htatni» of p)***wonH 
tmneeeajjary 

It ileis lldoul"! iodl*‘(ed fnt' i MieipU’ 
ney w^ue In faef leiMie iiUnpifero 
) witbut eonjif tf uf hinai pxoppno pj*. 
inr, .eupieno' e,.uif orhUiMl hn . 
lien It» hU < ir.m nffn, f iOf, min 

iiuern, alterne.^ of nihe.-ustn m u» 
dleimeni fr, (hat eif» • < u e / unma 
ferlah Rtrteiu01 Ut ^ .-.'OirMid. iU* 
Asta, 115 i»\:M :u‘U, •ubroeioi'. Im\ 
33 5'Supp JMI», ,»Mt e*ff!eior» d» 
mrd 51 :? <'f na?). 31!! U au 

t, bsi, 15 11. nhem^inn «hobd ric a 

‘h. 5 1. :iH U .S .SIS. rid imid 1,55 

within rui» 

ll» An alfcto' f«» «n «nUMcei, i-s 
n "pnldie mlnl der." o*. t»l h-r f. 1 tnU 
wtUrJi an5*»l'i hlin eff'‘la Uie nm 

hun ioior, wiibin MMriiiunnnO m** 

vtalnu nlvlni: oupirnu «OiiJ 

nal jm'i:elteno|t in eH * re-.s affr, f 
Inn omliJoiMotoi•! and nitor poldh- 
mmialein ninl enieojp*, huf 
butp nn tlo' albo b«^ i-, an n tn d u, ihe 
einhn-o!,v. l‘‘arn’*\\ (M 5 h .lanfni»!, u 

U, \ IJ5 b';'a 3,;, jutUminj?. IM*. 

33 I’*Supp 4eft. and 'MIj.ouh th npal 

‘U S »’f, nos. 313 r S .. -5. . U vut 

lelt. retnanoR ileniMl 53 SUi, 54. 
311 U,s, von. 55 UKd .,55, 

(3) When nn uii.t» he lo un emhud 
ny eenn«-n lo ta* nUo, hr,i ,ual jt iuinn 
lo tuo own iHiunir;. in* io on lnn«:rr 
a "pnhtie inlitlHie»'*« ih»‘re 

afier tnnlltnteil nKuJno »mn dn. ri nel 
( utTeft Hii amh,io.niih»r or pnhiie inUi 
I tnier wuhtn «uennioH ef e,,jrJtiiuUon 
al pi’ovlnioit tuvhtn upermo eourt 
ortKinul JurmdiiShoi in all eao,’'rj af 
feeituH: Hinhanautloro und oflM'i' pttm 
Ile mlninterri and , Korun 

worth V. SoinhoHl, tMSAfia,, IU' R 
2d 375, nftinniuK, !♦<*, 33 RSupp. 
4b0, and eertiora»'» «hJiied r,i ::<S 
Ubi». 313 VH, 5S5. i, PM 15 11, 
rehenrlOK denhal 5'! S.Ul. $4, 314 Ih 
S. 708. K5 U Md, 555. 

(3) IdploJnatle nml eoipnilar rep 
roHentaUven of the thuuai stet*#* 

repremuiuns thu einmu y «thr.onl aro 
not Inehided vvlthin the rtUe R*; 
parte Undwr, 45 S.ut. U2, 250 U.ll. 
302, 70 L.KM. 280. 




36 C.J.S. 


FEDERAL COURTS 


§ 196 


§ 196. Issuance of Writs 

a. In gcneral 

b. Mandamus 

c. Prohibition 

a. In Q-eneral 

The supreme court has power to issue all writs nec- 
essary for the exercise of its jurisdictioni and agreeable 
to the usages and principies of law. 

The su])rcnie court has power to issue writs of 
ne exeat, scire facias, and all writs not spccifically 
l)rf)videcl for by statute, which may bc ncccssary for 
the exercise of its jurisdiction and a^rccablc to the 
usapfcs and principies of law.^- Its power as a part 
of iLs orij^inal jurisdiction to issue writs of habeas 
corpus is considered in the C.J.S. title Habeas Cor¬ 
pus § 69, also 29 CJ. p 131 note 12. 

b. Mandamus 

The supreme court has original jurisdiction to is¬ 
sue writs of mandamus in cases where the parties are 
such that original Jurisdiction is conferred on the su¬ 
preme court by the constitution, and In no other. 

In cases where the parties are such that original 
jurisdiclion is conferred on the supreme court, sec 


supra §§ 193-195, it has power to issue writs of 
mandamus, in cases warranted by the principies and 
usages of law, to any courts appointed under the 
authorily of the United States, or to persons hold- 
ing office under the authority of the United States.^»''^ 
In cases other than those enumerated in the Con¬ 
stitution of the United States as cases in which 
original jurisdiction is conferred on the supreme 
court it cannot, in the exercise of its original ju¬ 
risdiction, isstie a writ of mandamus but, as a])- 
pears infra § 199, to warrant the issue of manda¬ 
mus in such case, it must be shown that it is an ex¬ 
ercise of a])pcllate jurisdiclion, or is nccessary to 
enable the court to exercise its appellate jurisdic¬ 
tion, A fortiori the writ will nol bc granted in a 
casc where the court has ncither original nor appel¬ 
late jurisdiction.^^ 

c. Prohibition 

In the absence of speciai authority the supreme 
court cannot issue writs of prohibition in cases over 
which It possesses neither original nor appellate Juris¬ 
diction, but by virtue of express statutory authoriza- 
tlon it may issue such a writ to a district court when 
proceeding as a court of admiraity and 'maritime ju¬ 
risdiction. 


(4) Knrll<'r hoc 25 C.J. p 860 

note 50 in], [n]. 

Citizen, oonsi^irlng* with foreigrn offl- 
olals 

(1) \Vli('r(' indlctni(‘nt <:iuirK(‘d 

American cillzint and two c.x-atlacliOH 
to Ja,pan(‘H(' lOmbanny wlth conspira- 
<*,y utuicr WMpiona./:?(‘ A(!l', but lh<‘ ox- 
aUachOH m'V(*r arrcvslcd and 

thi* <'ltiz<'n waH a,rraiM’iH'(l a.lonc, 
th(‘ro wa.M a <u)nipbtte Hcv((ran(’t‘ of 
the CRHC a^almst Citizen as thou^-h 
li(‘ aloru* had b<'(*n indlcl«'(l and th<^ 
pro.sfuuUion whh not a "affect- 

IrnJT'’ an amba.MHador or publi<‘. inin- 
iwlcrH wiililn <‘onHtllutlonal provl- 
Hlon g-ivin«: .supremn* <'ouri orljdnal 
Jtirinditd Ion In cano» am- 

baHHadorH and other publ^(^ minia- 

tcr.s and <’onHulH.“-Ka,rnHworlh v. 
Sanford, 115 l<\2d 275, af- 

lirmlnf^, D.O., 22 F.Supp. 40(1, and 
<i(‘rHorari deniod 61 «.Clt. 1100, 212 tJ. 
,S. 58(5, 85 r..Kd. ,1541, rch(‘arinK dc- 
ni(‘d G2 S.Ct. 54, 214 U.S. 708, 80 L.. 
JKd. 565. 

(2) Tha aupr(*m<‘ court did not 

.hav(^ jurlHdiction over 

proHiHuitlon of American Citizen 
alorn^ on indietnnmt charKinj? him 
and two cx-attaeiifsM to Japam^ne I6m- 
i)aHHy wlth conaplracy under EhpIo- 
na«:(^ Act, and dlalrict court had 
va,ll<l concurrent juri.sdiction.— 
Farn.sworth v. Banford, C.('I.A.Oa., 
116 iA2d 275, aflirminK, D.C., 22 F. 
Bupp. 400, and ocirtlorari denled 61 
B.Ct 1109, 213 tJ.$. 586, 86 L.Kd. 
3 541, rehearing” denit^d 62 S.Ct. 54, 
.314 U.S. 708, 86 L.Kd. 665. 

B2, U,S.—JEx parte United States, 


r Pa., 52 S.Ot 120, 287 U.S. 241, 77 
L.I6d. 282. 

25 C.J. p 861 noto 6, 

InJunctloxL 

(1) Suj)n‘me court had juriadic- 

llon to enjoin duniping’ of garbnKU 
In ocea.n in vi<‘w of conncduent In- 
jury lo propmdy and h<‘aUh of cili- 
z(‘na of althoiigli i)lacc 

garbage waH clumped waa without 
terrilorial walcnvs t)f linlUxl Statea 
—8tat<'! of N<‘w Jer.sey v. Clll.v of 
N<‘.w York, 51 S.Ct. 510, 282 XT.S. 472, 
75 X^.Kd. 1176. 

(2) Oily^H eornplln.n<‘e wilh ptunnit.M 
of harbor nupervisor In r<‘.sp(‘ct of 
place.H d(‘,Migna(ed for dumping of 
garI>a,Ke In ocu^an did not d<M>rlv<‘ 
court of juri.sdiction lo grant in- 
junctlon, where nuiHanc,<‘ rcHtilled 
froin Huch dumplng.—State of Mew 
Jersey v. Uity of N(‘w York, supra. 
Bili hy stato to enJoln private siiit 

Where two HtateH granted lands 
which cach claim(‘d to be withln its 
bord<^rs, and th<‘ grant<;cH of lh(^ one 
brought eJcHjtment in ItH courts 
agatn.st tln» grauttsea of the other, 
the latter state could not cauao tlie 
prosccution of the action in the 
courts of the former to be <‘nJoined, 
not being a party to the ej(‘ctment 
proeeedinga whose Injunctions W(‘ro 
Hought—State of New York v. State 
of Connecticut, 4 Dall., U.S., 1, 1 U. 
Ed. 716. 

53. U.S.—Marhury v. Madison, D.C., 

1 CTanch 137, 2 L.Ed. 60. 
Issuance of mandamus where an 
adoQuato remedy by appeai or writ 
of error exists see the C.J.S. title 
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MiuulimiiiH § 22, also «8 CJ. p 5«n 
note 24~p 568 note 29. 

Ilules gov(‘rnlng issuance of writ see 
the C.J.S. title Mandamus, also 28 
C.J. p 526 <'t seot. 

To whom iBSued 

(1) Mandamus may b(5 issued hy 
supremo t;ourt to any courts appoint¬ 
ed or persons holding ofllce under 
United States.—Ccorge W. Armbrus- 
ter Jr., Tnc. v. City of Wildwood, 1>. 
C.N.J., 41 R2d 822. 

(2) The authority to issue th<' 
writ do(‘H not <'xtond to any courts 
or persons ex<!ept thoso enumerat- 
cd, and then*fore docs not etnbract' 
state courts and statf^ ofUc(‘r,s.— In 
r(‘ Creen, 12 «.Ct. 11, 141 U S. 225, 25 
L.Ed. 765—-(Jraham v. Norton, Ua., 
15 Wall., U.S., 427, 21 U.Ed. 177. 

64. U.S.—itlMgs V. Johnson Covinty, 
lowa, 6 Wall. 3 66, 18 U lOd, 768. 
foliowed in U. S. v. Council of Keo- 
kuk, 6 Wall. 518, 18 U.Ed. 918— 
Marbury v, Madison, D.C., 1 Oranch 
127, 2 L.Ed. 60. 

65. U.S.—Ex parte Cruher, 46 S.Ct. 
112, 269 U.S. 202, 70 L.Ed, 280— 
In rc Creen, 12 S.Ct. 11, 141 U.S. 
225, 25 L.Ed. 765. 

25 C.J. p 861 note 99. 

XlAited Statos ooiunil 

Supreme court is without jurisdic¬ 
tion of mandamus proceeding to 
oompel consul generul of th(i Unlt« 
ed States at Montreal, Canada, to 
visa a transport or certificato of orl- 
gln and ideniity.—,Ex parte Geuber, 
46 S.Ct. 112, 269 U.S. 302, 70 L.Bd. 
280. 



FEDEBAL COJIBTS 


In general the supreme court cannot issue wnts 
of prohibition in cases over -which it possesses nei- 
ther orig'inal nor appellate jurisdictionbut the 
statute expressly gives the supreme court power to 
issue writs of prohibition to the distriot courts when 
proceeding as courts of admiralty and maritime ju- 
risdiction.®"^ 

§ 197. Amount in Controversy 

The original jurisdiction of the supreme court is not 
affected by the amount in controversy. 

The original jurisdiction of the supreme court of 
the United States is coiiferred by the constkution 
without limit as to the amount in controversy, and 
congress has never imposed, if indeed it could im- 
pose, any such limit.®® 

§ 198. Procedure in Exercise of Original Ju¬ 
risdiction 

The supreme court is authorized, in the absence of 
legislation, to prescribe its procedure, no particuiar 
mode having been prescribed by the Constitution. 

The Constitution prescribes no particuiar mode of 
proceeding in suits originally brought in the su¬ 
preme court, nor is there any act of congress on the 
subject; and, in the absence of any legislation by 
congress, the court itself is authorized to prescribe 


its mode and form of proceeding, so as to accom- 
plish the ends for which original jurisdiction was 
given.6® The rulc cstablishcd is that the suiircmc 
court will framc its procccdings in cases of original 
jurisdiction according to tliose which have been 
adopted in the English couiTs in similar cases, and 
the rules of the court in chanccry should govcrn in 
conducting the case to a final issue,®** allhoiigh the 
court is not bound to follow this practicc when it 
would tend to embarrass the case by tiniiccessary 
technicalities, or defeat the purposes of juslice.®! A 
proceeding against a state may bc at law or in cq- 
uity according to the nature of the relief sought,®® 
but a suit in cquity is the appropriate remedy for 
determining the boundary line hetween two States,®® 
or betwcen a territory and a state.®^ 

Leave to suc. Bilis in eqiiity are filcd only on 
Icave first obtained.®® Tt has been stated that the 
usual practicc is to hear applications for such Icave 
ex parte, although under spccial circiimstances a 
different course may be piirsiied,®® «tiid th,Lt ordi- 
narily leave to sue is granted as a matter of 
course ;®'^ but there is other authority which holds 
that leave will not bc granted a state to sue aiiother 
unlcss the threatened injiiry is clearly shown to be 
of scrious magnitude, and imminent.®® Leave to 
suc may hc granted without intimating any opinion 


50 . u.S.—In re Commonwealth of 
Massachusetts, APP-D-C., 25 S.Ct. 
512, 197 U.S. 482, 49 L.Ed. 845. 
Discretion as to grant of writ see 
the C.J.S. title Prohibition § 5, 
also 50 C.J. P 656 note 70-p 658 
note 88 . 

Issuance of prohibition -where an 
adequate remedy hy appeal or writ 
of error exists g-enerally see the 
C.J.S. title Prohibition § 16, also 
50 C.J. p 684 note 2 -p 687 note 29. 
Power of federal courts generally 
to issue writs of prohibition see 
supra § 14. 

Where no appellate jurisdiction 

Prohibition cannot be issued by 
the supreme court in cases where 
there is no appellate power given 
by law or any special authority to 
issue the writ.—Ex parte Gordon, 
N.Y., 1 Black, U.S., 503, 17 L.Ed. 
134 —Ex parte New Orleans City 
Bank, La., 3 How., U.S., 292, 11 L. 
Ed. 60S. 

Until after an appeal was taken 
from a flnal decree in the Circuit 
court no power was vested in the 
supreme court to issue a writ of 
prohibition to restrain the former 
court from exercising the jurisdic¬ 
tion conferred on it by the act to 
enforce the rights of citizens of the 
United States to vote in the several 
States.—Ex parte Warmouth, La., 17 
Wall., 64, 21 L.Ed. 543. 


57 . U.S.—In re Muir, N.J., 41 S. 
Ct. 185, 254 U.S. 522, 65 L.Ed. 383 
—In re Commonwealth of Massa¬ 
chusetts, App.D.C., 25 S.Ct. 612, 
197 U.S, 482, 40 L.Ed, 846. 

26 C.J. p 860 note 93. 

Froceedings under the Conflsca- 
tlon Act of 1862 § 7, entltlod “An 
act to suppress insurrcction," ctc., 
and to “confiscate the property of 
rebels,” ete,, and providing that the 
procoedings against the property 
seized shall be in rem, and “con- 
form as nearly as may be to pro- 
ceedings in admiralty," are not pro- 
ceedings in admiralty withln the 
meaning of the Judiciary Act of 
1789, authorizing the supreme court 
"to issue writs of prohibition to 
the District Courts when proccod- 
ing as courts of admiralty."—Ex 
parte Graham, La., 10 Wall., U.S., 
541, 542, 19 L.Ed. 981. 

58. U.S.—Wisconsin v. Pellcan Ins. 
Co., 8 S.Ct. 1370, 127 U.S. 266, 32 
L.Bd. 239. 

59 . U.S.—State of Florida v- State 
of Georgia, 17 How. 478, 15 L.Bd. 
181. 

60. U.S.—State of California v. 
Southern Pac. Co., Cal., 16 S.Ct. 
691, 157 U.S. 229, 39 L.Bd. 683. 

26 C.J. P 861 note 9. 

61. U.S.—State of California v. 
Southern Pac. Co., supra—^Florida 
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V. Georgia, 17 How. 478, 15 L.Bd. 
181. 

62. U.S.—-Hiate of MlMMourl v. State 
of IllinolH, 21 H.Ct. 331, .180 U.B. 
208, 45 L.Bd. 4 07. 

63. IJ.H.—U. H. V. State of Texan, 
Tex., 12 H.Ct. 4HH, 143 U.R 621, 36 
B.Bd. 285. 

26 C.J. p 861 note 12, 

64. U.H.—U. B. V. Htato of ToxaH, 
supra. 

66, U.S.—Georgla v. Grant, 6 Wall 
241, 18 L.Bd. 848. 

26 C.J. p 861 note 14. 

66. U.H.~-Hiate of Washington v, 
Northern Hccurilles Co., Wash., 22 
S.Ct. G23, 186 U.S. 264, 46 L.Bd. 
897. 

67. LJ.H.—Hiate t)C Kansatt v. U. S.i 
27 S.Ct. 388, 204 U.S. 331, 51 L. 
Ed. 610—State of Wanhington v. 
Northern Hecuritlea Co,, Wa«h., 22 
S.Ct. 623, 186 U.S, 254, 46 L.M. 
897, 

68. U.H.—State of Alahanm v. Stat© 
of Arlzona, 54 S.Ct. 399. 291 U.S. 
286, 78 L.Bd. 798. 

pr©«u 2 nptlon 

It will be presumed that no atate 
will altempt to ©nforce uncon«titu- 
tlonal enactment to detrimont of 
another state in abHonoe of speoihe 
ahowing to contrary.-—Stato of Al- 
abama v. State of Arlzona, supra. 
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FEDEBAL C0VRT8 


§ 198 


on a question raised as to want of jurisdiction.^® 
A petition by a state for leave to file her bili of 
complaint against another state will be denied 
where, if filed, it must be dismissed because of the. 
absence of the United States as a party.'^® 

Jurisdictional objections. A motion to dismiss 
for want of jurisdiction is a proper mode of object- 
ing when jurisdiction does not appear on the face 
of the proceedingsA^ 

Biti to perpetuate testimony. The supreme court 
niay entertain a bili to perpetuate testimony in liti- 
gation pending therein, or to be begun thereinA^ 

Parties, In a suit between States parties whose 
presence is necessary or proper for a determination 
of the case or controversy in issue and are of such 
character as to be within the original jurisdiction 
of the supreme court are properly made parties de¬ 


fendant ;T3 but, if persons whose presence as par¬ 
ties is necessary to the determination of the contro¬ 
versy cannot be joined as parties because of their 
citizenship, that faot does not justify the court in 
proceeding in their absence,and a case will be dis¬ 
missed where there are absent parties who cannot 
be made parties to the suit without ousting the ju¬ 
risdiction of the courtA^ A misjoinder of parties 
defendant will render a complaint objectionableA® 
A state suing or sued in the supreme court by vir- 
tue of its original jurisdiction is deemed to repre- 
sent all its citizensA'^ Citizens, voters, and tax- 
payers of a state, merely as such, without a show- 
ing of a further and proper interest, have no sep¬ 
arate individual right to contest in such a suit the 
pqsition taken by the state itselfA^ However, an 
individual Citizen may be made a party where relkf 
is properly sought as against him, and in such case 


69. U.S.—state of Washing-ton v. 
Northern Securities Co., Wash., 22 
S.Ct 623. 185 U.S. 264. 46 L.Ed. 
897. 

70. U.S.—State of Arizona v. State 
of California, 56 S.Ct. 848, 298 U. 
S. 558, 80 L.Ed. 1331, rehearing 
denied 57 S.Ct. 4, 299 U.S. 618, 81 
L.Ed. 456. 

lueffectlvexLess of decree immaterial 

Fact that no decree rendered in 
absence of United States can bind or 
affect her will not induce supreme 
court to decide rights of States by 
decree which, because of absence of 
United States, can have no flnality. 
—State of Arizona v. State of Cali¬ 
fornia, supra. 

ApportioximexLt of nnappropriated 
water of navlgable river 

As respects right of Arizona to 
maintain bili seeking judicial appor- 
tionment among states in Colorado 
River Basin of unappropriated wa¬ 
ter of river, contentions that con- 
stitutional power of United States 
to exert control over water stored 
at Boulder Dam was subject to right 
of Arizona to equitable share in un¬ 
appropriated water until such time 
as commerce actually moved on riv¬ 
er, and that congress subordinated 
that power to Arizona's right by 
Boulder Canyon Project Act author- 
izing Arizona, California, and Ne- 
vada to enter into agreement as to 
their relative rights in water of 
river, could not be judicially deter- 
mined in proceeding to which United 
States was not a party.—State of 
Arizona v. State of California, su- 
pra. 

71. U.S.—Georgia v. Stanton, 6 
Wall. 60, 18 L.Ed. 721—State of 
Rhode Island v. Commonwealth of 
Massachusetts, 12 Pet. 667, 9 L.Ed. 
1233. 

Jurisdictional objections generally 
see supra §§ 83-94. 


72. U.S.—State of Arizona v. State 
of California. 64 S.Ct. 735, 292 U. 
S. 341, 78 L.Ed. 1298. 

73. U.S.—State of Texas v. State of 
Florida, 59 S.Ct. 563, 306 U.S. 398, 
83 L.Ed. 817, 121 A.L.R. 1179. 

XTnited States 

The United States is an indispens- 
able party to any decree grahting 
relief prayed by a bili of complaint 
by state of Arizona seeking judicial 
apportionment among states in Col¬ 
orado River Basin of unappropriat¬ 
ed water of river, the United States 
having paramount power to control 
Colorado River for purpose of im- 
proving navigation.—State of Ari¬ 
zona V. State of California, 56. S.Ct. 
848, 298 U.S. 558, 80 L.Ed. 1331, re- 
hearing denied 57 S.Ct. 4, 299 U.S. 
618, 81 L.Ed. 456. 

Indivldaals 

Individual owners of bo'nds issued 
by defendant state, each of which is 
secured by a separate mortgage of 
specified shares of railroad stock 
owned by that state, are not neces¬ 
sary parties defendant to a suit by 
plaintiff state, as the owner of cer- 
tain of these bonds, to compel pay- 
ment and a subjection of the mort- 
gaged property to the satisfaction of 
the ddbt.—State of South Dakota 
V. State of North Carolina, 24 S.Ct. 
269, 192 U.S. 286, 48 L.Ed. 448. 

74. U.S.—State of Texas v. Inter¬ 
state Commerce Commission, Tex., 
42 S.Ct*. 261, 258 U.S. 168, 66 L. 
Ed. 631. 

75. U.S.—State of California v. 
Southern Rac. Co., Cal., 16 S.Ct. 
691, 157 U.S. 229, 39 L.Ed. 683. 

26 C.J. p 862 note 17. 

76. U.S.—State of Alabama v. State 
of Arizona, 54 S.Ct. 399, 291 U.S. 
286, 78 L.Ed. 798. 

15 


Conslderations of convenlence im~ 
xnaterial 

Considerations of convenience that 
in suits between private parties rea- 
sonably may justify exercise of dis- 
cretion in support of joinders of par¬ 
ties defendant and of causes of ac- 
tio-n have no bearing in suit by state 
against several states.—State of Al¬ 
abama V. State of Arizona, supra. 

77. U.S.—Commonwealth of Ken- 

tucky V. State of Indiana, 50 S.Ct. 

275, 281 U.S. 163, 74 L.Ed. 784. 

Conclusiveness of represexxtatioxL 

The appropriate appearance in the 
supreme court of a state by its prop¬ 
er officers, either as complainant qv 
defendant, is conclusive that it rep- 
resents all its citizens.—Comnion- 
wealth of Kentucky v. State of In¬ 
diana, supra. 

78. U.S.—Commonwealth of Ken¬ 
tucky V. State of Indiana, supra. 

Oontract between states 

(1) If the controversy within the 
original jurisdiction of the surweme 
court is over a contract alleged to 
have been made between two states 
to which an individual defendant 
is not a party, such an individual 
defendant, merely as a Citizen, voter, 
and taxpayer of defendant state, is 
not entitled to enter on a separate 
contest in relation to the merits of 
the controversy as far as it relates 
to the making of the contract by the 
two States and the obligations that 
the contract imposes on his state, 
and does not relate to any separate 
and proper interest of his own.— 
Commonwealth of Kentucky v. State 
of Indiana, supra. 

(2) Citizens were improperly made 
defendants to original suit to require 
state to proceed with construction, of 
bridge under contract with adjoin- 
ing state.^—Commonwealth of Ken¬ 
tucky V. State of Indiana, supra. 
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he should have suitable opportunity to show the 
nature of his interest and why the relief asked 
against him individually should not be g;ranted.'^^ 

Process and appearance. The supreme court has 
prescribed rules which govern respecting the proc¬ 
ess in original actions in such courts, the persons on 
whom it is to be served, and the time of service.^® 
Where the ac4:ion is against a state, Service should 
be made on the governor and attorney general of 
defendant state the period of time fixed by statute 
before the return day of the process.^i If a defend¬ 
ant state fails or refuses to appear, the court will 
allow plaintiff or complainant to proceed ex parte,S2 
In an action against a state the filing of a demurrer 
to the complainanfs bili by the attorney general of 
the state may be an appearance and compliance with 
an order giving such state leave to appear and an- 
swer the bill.^S Where a defendant state appears 
and pleads voluntarily, it does not thereby conclude 
itself, but may on motion be allowed to withdraw its 

appearance.S4 

Pleading. The declaration or complaint must al¬ 
lege facts sufficient to constitute a cause of ac- 
tion.ss A state asking leave to sue another to pre- 
vent the enforcement of laws must allege, in the 
complaint offered for filing, facts that are clearly 
sufficient to call for a decrec in its favor.^6 Cross 
bilis may be filed, when appropriate, in a suit be- 
tween States, as in other cases.^*^ The rules which 


govern courts of cquity as to the allowancc of time 
for filing an answcr will not be aiiplied by the; su¬ 
preme court to controversies bclween statos.®** Aft- 
cr ovcrruling a pica on account of multi fariousncse 
defendant has been given leave to demur as well 
as to answer.®® ^Vherc no testintony lias bocn t<ik" 
en, the parties may be tdlowed to wilhdrtiw or to 
amend the plcadings under such order as the court 
shall makc.®® 

Burden of proof. The burdoti of proof imposed 
on a state invoking the original juri.sdiction of the 
supreme court is much greater thau that itiiposed 
on a complainant in an ordimiry suit botwecii pri¬ 
vate parties.®^ 

Trial. The court in equity causos mtiy ascortain 
facts without a jury, at its di.scrotion. in the ordi- 
nary coursc of cquity.»® After the taking of tesli- 
mony has closed, addkional proofs may be ordered 
takcn, at the discrction of the court.»® On the ar- 
gument of a pica in tin aciioti betweett sttito.s de* 
fendant has the right to open and closo.»'* In dc- 
termining whether relief is to be gnintcd, and if so 
what relief, the court, in it.s considerat ion of the 
facts alleged and found, is guided by the accepted 
doctrines of the common law or eciuity system.s of 
jurisprudencc.»» In the delcrmination of snit.s bo- 
twcen States, fedcral, state, and internationitl law 
are considered and applied as the exigencies of the 
particular case may require;»» but the determina- 


79. U.S.—Commonwealth of Kentuc- 
ky V. State of Indiana, supra, 
aa U.S.—State of Florida v. State 
of Georffia, 17 How. 478, 16 L.Ed. 
181. 

25 C.J. P 862 note 18. 

81 . U.S.—State of New Jersey v. 
State of New York, 5 Pet. 284, 8 
L.Ed. 127. 

26 C.J. p 862 note 19. 

82. U.S.—Commonwealth of Massa- 
chusetts V. State of Rhode Island, 
12 Pet. 766, 9 L.Ed. 1272. 

25 C.J. p 862 note 20. 

83. 'U.S.—State of New Jersey v. 
State of New York, 6 Pet. 323, 8 
L.Ed. 414. 

84 . U.S.—State of Rhode Island v. 
Commonwealth of Mas^achusetts, 
12 Pet. 756, 9 L.S^d. 1272. 

85 . U.S.—State of Alahama v. Burr, 

6 S.Ct. 8i; 115 U.S. 413; 29 L.Ed. 
485. ■ 

Demurrer ' 

Demurrer to declaration sustained 
for failtire to state cause of ac- 
tibii.-^State bf Aiabama v. Burr, su- 

i>fa.' '' ’ ‘ ' .."' ' 

—rState of Alahama v. State 
otArizona, 64 S.Ct. ,^99, 291 U, 
286. 78 L.Ed. 798. 


87 . XJ.S.—State of lowa v. State of 
Illinois, 13 S.Ct. 239, 147 U.S. 1, 
37 L.Ed. 56—State of Nehraska v. 
State of lowa,, 12 S.Ct. 396, 143 U. 
S. 369, 36 L.Ed. 186. 

88. U.S.—State of Rhode Island v. 
Commonwealth of Massachusetta, 

13 Pet. 23, 10 L.Ed. 41. 

89. U.S.—State of Rhode Island v, 
Commonwealth of l^assachusctts, 

14 Pet 210, 10 L.Ed. 423. 

90. U.S,—State of Rhode Island v. 
Commonwealth of Massachusetta, 
12 Pet 766, 9 L.Ed. 1272, 13 Pet 
23, 10 L.Ed. 41. 

91. U.S.—State of Alabama v. State 
of Arizona, 64 S.Ct 399, 291 U.S. 
286, 78 L.Ed. 798—Peoplo of State 
of New York v. State of New Jer¬ 
sey, 41 S.Ct 49.2, 266 U.S. 296, 
65 L.Ed. 937. 

92. U.S.—State of Rhode Island v. 
Commonwealth of Massachusetta, 
12 Pet 657, 9 L.Ed. 1233. 

Befereuce to master 

Where Illinois sought terhporary 
modification of 4-ecree limlting its 
diversion of waters bf Great Lakes- 
St. Lawrence system, op ground that 
System for sewage tree^,tment had 
, not been completed and ,would not 
be completed until end of 194^, €md 


that hecause of Introduci Ion of UU' 
troated sewage into stroam nn ob- 
noxious, unaanitary, and dangerous 
condition to publlc heallh cxlstcd, 
caso wfis referred to Mpoclal rnaater 
to investigato fa<*ts an<i mako a 
report.—Stato of Wlsconwln v. State 
of Illinois, 60 S.Ct 789, 309 U.S, 669, 
84 L.Ed. 963. 

93. U.S.—Stato of New York v, 
State of New Jersey, 30 S.Ct. 261, 
249 U.S. 202, 63 L.Ed. 560. 

26 CJ. p 862 noto 29. 

94. U.S.—Stato of Rhodo Island v, 
Commonwealth of Massachusetta 
14 Pet 210, 10 Ij.Ed. 423. 

95. U.S.—Stato Of Texas v. State 
of Florida, 59 S.Ct 663, 306 U.S 
398, 83 L.Ed. 817, 121 A.L.lt 1X79 

Ad6q.uate remedy at law 
In original suit by state to en 
join enforcement of sUUutes, wbere 
in tho supremo court was of opin- 
ion that there was adoquato rome- 
dy at law and no dangor of irropara- 
blo Injury shown, the court woulld 
con,sidor ohly tho ohjectlon that thO 
hili was ®5ki'ithout equity.—Stato of 
Oallfornia v. Latimor, (.‘‘ah, 59 S.Ct 
, 16^, 306 U.S, 266, 83 L.Ed. 169. 

96. U.S.—State of,, Connootiout v. 
Commonwealth of Massachu.scAts, 

' 61 S.Ct 366, 283 U.S. 789, 76 L. 
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tion of the relative rights of contending states does 
not depend on the same considerations and is not 
governed by the same rules of law that are applied 
in such States for the solution of similar questions 
of private right.®'^ Controversies between States are 
considered in the untechnical spirit proper for deal- 
tng with a qnasi-inteniational controversy.^^ Ob- 
jections as to multifariousness, laches, and the like, 
ex»*ept as far as they affect the merits, are not con- 
sidered.^^ In a controversy between States the su¬ 
preme court must pass on every question essential 
to a determination of the controversy,^ even though 
the solution may involve the determination of the 
eflFect of local legislation of either state and of acts 
of congress.2 A determination of a controversy be¬ 
tween States will not be withheld merely because of 
objections raised by individuals in one state which 
the state itself declines to sponsor.^ 

Aetion for adjustment of puhlic deht. In a suit 
between the commonwealth of Virginia and the state 
of West Virginia, to determine the amount due to 
the former by the latter as the equitable proportion 
of the Public debt of the original state of Virginia, 
which was assumed by West Virginia at the time of 
its creation as a state, it was held that the matter 
was to be considered by the federal supreme court 
in an untechnical spirit,^ and that the extraordinary 
nature of the suit required that the state of West 
Virginia be permitted, after the supreme court had 
adjudged the amount due, to file a supplemental an- 
swer setting up credits which would materially re¬ 
duce the sum so fixed and alleging objections to the 

Ed. 1416—State of Counecticut v. 

Comrnonwealth of Massachusetts, 

61 S.Ct. 286, 282 U.S. 660. 75 L.Bd. 

602. 

»7. U.S.—State of Connecticut v. 

Commonwealth of Massachusetts, 

51 S.Ct. 356, 283 U.S. 789, 75 L Ed. 

1416—State of Connecticut v. Com¬ 
monwealth of Massachusetts, 61 S. 

Ct 286, 282 U.S. 660, 75 L.Ed. 602. 

Municipal law 

Munlcipal law relating to like 
questions between individuals, al- 
though taken into account in deter- 
mining suits between States, is pot 
of controlling weig^ht.—State of Con¬ 
necticut V. Commonwealth of Mas¬ 
sachusetts, 51 S.Ct. 3&6, 283 U.S. 789, 

75 L.Ed. 1416—State of Oonnepticut 
V. Commonwealth of Massachusetts, 

61 S.Ct. 286, 282 U.S. 660, 75 L.Ed. 

602. 

Water rlgfhts 

Djsputes as to the relative ri^hts 
of contending states in, respect of 
the use of streams flowing through 
them are to be settled on the basis 
of equality of right: this does not 
mean that there must be an 6qUal 

36 C.J.S.—2 


allowance of interest, although most of the items set 
up were contained in the master^s report and were, 
at the time of such report, available for every de¬ 
fense if their consideration had been pressed with 
the assertions of right subsequently made.^ 

Establishment of boundaries between states. In 
cases to establish boundaries between states, the su¬ 
preme court, on pleadings and proofs, or on stipula- 
tion, enters a decree establishing the line, and, if 
necessary, appoints commissioners to trace and mark 
the lines, who are directed to report to the court, 
and on confirmation of their report final decree is 
pronounced.® The order confirming the report is, 
merely interlocutory and may be vacated on cause 
at any time before final decreeJ Where an applica- 
tion for an order for the identification and restora- 
tion of the boundary line between two states was 
made in pursuance of a decree in respect of such 
line which gave permission to file the application 
during the term, but the consideration was post- 
poned to the next term when the motion was denied, 
it was determined that another application at a 
subsequent term could not be entertained, as the 
power of the court ceased with the expiration of the 
term at which the motion was denied, the denial of 
the application, however, being without prejudice to 
the filing of a new bili or petition for the purpose 
stated.s 

Owncrship of river beds. A decree determining 
the respective tities of the United States and a state 
in river beds will not prevent the United States from 
protecting the navigability of any navigable waters. 

Contract between. states 

AU questions pertaining to the ob- 
ligation of the contract involved 
must be determined.—Commonwealth 
of Kentucky v. State of Indiana, su¬ 
pra. 

2. U.S.—Commonwealth of Ken¬ 

tucky V. State of Indiana, supra. 

U.S.—Commonwealth of Ken¬ 

tucky V. State of Indiana, supra. 

4- U.S.—Commonwealth of Virginia 
V. State of West Virginia, 31 S- 
Ct. 330, 220 U.S. 1, 65 L.Ed. 363., 

26 C.J. p 862 note 30. 

5. U.S.—Commonwealth of Virginia, 
V. State of West Virginia, 34 S. 

, Ct 889, 234 U.S. 117, 58 L.Ed. 
1243. 

6. U.S.—^State of Tennessee v. Sta,ta 

of Virginia, 20 S.Ct 716, 177 U.S. 
601, 44 L.Ed. 863. ^ 

25 C.J. p 863 note 32. 

7. U.S.—State of lowa v. State of 

Illinois, 14 S.Ct 333, 151 U.S. 238, 
38 L.Ed. 145. , . 

8. U.S.—State of Virginia v. State 

of Tennes'see, 15 S.Ct. 818, 168'U. 
S. 267, 39 L.Ed. 976. ' • 


division of the waters of an in¬ 
terstate stream among the states 
through which it flows; it means 
that the principies of right and equi- 
ty shall he applied having regard 
to the equal level or plane on which 
all the States stand, in point of 
power and right, under our consti- 
tutional system, and that, on a con¬ 
sideration of the pertinent laws- of 
the contending states and all other 
relevant facts, the court will deter¬ 
mine what is an equitable appor- 
tionment of the use of such waters. 
—State of Connecticut v. Common¬ 
wealth of Massachusetts, 61 S^Ct. 
356, 283 U.S. 789, 75 L.Ed. 1416— 
State of Connecticut v, Common¬ 
wealth of Massachusetts, 61 S.Ct; 
286, 282 U.S. 660; 75 L.Ed. 602. ' 

98^1 U.S.~Cotnmonwealth of Vir¬ 
ginia V*.'Slate bf West Virgiiiia, 31 
■ S.Ct. 330, 220 U.S. 1, 65 L.Ed. 853. 
tl.S.—Comnionwealth of , Virgin¬ 
ia V. State of West Virginia, su- 
P.ra.. . , • j ^ , 

1. U.S.-^Cqmmonwealtli bf Ken¬ 
tucky V. 'state of Indiana, 60 S.Ct. 
275, 281 U.S. 163, 74 L.Ed. 784. 

17 
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of the United States, but such a provision may be 
properly included in tbe decree so as to avoid any 
misapprehension as to its effect.^ 

Costs. The court has power to award or refuse 
■costs, and in an equity case may, in its discretion, 
award them ag-ainst either party,^^ or each party 
may be ordered to pay its own costs.^^ In suits 


36 O.eT.9. 

between States thc costs are usiially dividcd cqually 

between the parties.'^^ 

Enforccmcnt of dccuion. The rule that jiulicial 
power essentially involves the rij^ht to eiiforce the 
rcsults of its exercise applies to the exercisc by thc 
supreme court of original jurisdiction in controver- 
sies between thc states.^^ 


T^EBEBAL GOURTS 


C. APPELLATE JURISDICTION AND EXERCISE TlIEREOE 


1. SOURCE AND ExTENT OP APPELLATE JURISDIOTlON 


§ 199. In General 

The appellate jurisdiction of the United States su¬ 
preme court is derived from the federal Constitution 
and may be limited and regulated by acts of congress. 

Except in cases affecting ambassadors and other 
public ministers and consuis and those in which a 
state is a party, in which cases the supreme court 
may exercise original jurisdiction, it has, under ar- 
ticle 3 § 2 clause 2 of the Constitution, appellate 
jurisdiction both as to law and fact, with such ex- 
ceptions and under such regulations as the congress 
shall make, in ali the other cases to which, under the 
constitution, the judicial power of the United States 
extends.^^ Such appellate powers as are given to 
the supreme court by the federal Constitution are 
limited and regulated by acts of congressas and 
must be exercised in accordance with such regula¬ 
tions, and no appellate jurisdiction in a given case 
can be exercised by the supreme court if congress 


has made no provision thcreforJS By statute, 28 
U.S.C.A. §§ 344-350, congress has s])ecine(l thc ap¬ 
pellate jurisdiction of thc supreme court, and thc 
cffect is to deny by implication ali api)ellate juris¬ 
diction which is not aflxrmatively conLTred.i'^ Ck)n- 
gress may give the supreme court appellate^ juris¬ 
diction in respect of matters as to which, under the 
constitution, it has original jurisdiction,^^ Imt ju¬ 
risdiction granted as original cannot be exercised as 
appellatc.^^ 

Existcncc of actual controversy, l'he (‘xistence 
of an actual controversy is an essentiai recpiisite to 
the appellate jurisdiction of the stiiireme court. 

It is not within thc provincc of the cotirt to decide 
abstract, hypothetical, or moot questions, disconnect- 
ed from thc granting of actual relief.^l f f, pending 
an appeal, an event occurs which remders it imptxs- 
sihlc for thc court to graiit any relief, or renders a 
decision unnecessary, the question heconu\s inoot.-^ 


9. U.S.—U. S. V. state of Utah, 

51 S.Ct. 438, 283 U.S. 64, 75 L.Ed. 
844. 

IQ. U.S.—Pennsylvania v, Wheeling, 
etc., Bridge Co., 18 How. 460, 16 
L.Ed. 449. 

11. U.S.—U. S. V. State of Texas, 16 
S.Ct. 725, 162 U.S. 1. 40 L.Ed. 867. 

12 . U.S.—State of Tennessee v. 
State of Virg-inia, 20 S.Ct. 716, 177 
U.S. 501, 44 L.Ed. 863. 

26 C.J. p 863 note 37. 

13. U.S.—State of Virginia v. State 
of West Virginia, 3*8 S.Ct. 400, 
246 U.S. 565, 62 L.Ed. 883. 

14. U.S.—U. S. V. Bitty, N.Y., 28 
S.Ct. 396, 208 U.S. 393, 52 L.Ed. 
543. 

Idmitatlon by court of exercise of 
Juris dlctlon 

United States supreme court Is a 
court of review and limits exercise 
of its jurisdiction in accordance with 
its function.—Landis v. North Amer¬ 
ican Co., 57 S.Ct. 163, 299 U.S. 248, 
81 L,Ed. 153, reversing North Ameri¬ 
can Co. V. Landis, 86 F.2d 398, 66 
App.D.C, 141, certiorari granted 


Landis v. North American Co., 67 
S.Ct. 30, 299 U.S. 5.30, 81 L.Ed. 390 
—Landis v. American Water Works 
& Electric Co., 67 S.Ct. 163, 299 U.S. 
248, 81 L.Ed. 163, reversing Ameri¬ 
can Water Works & Electric Co. v. 
Landis, 85 P.2d 398, 66 App.TXC. 
141, certiorari granted Landis v. 
American Water Works & Electric 
Co., 67 S.Ct. 30, 299 U.S. 630, 81 L. 
Ed. 390—Aero Mayflower Transit Co. 
V. Georgia Public Serv. Commission. 
66 S.Ct. 709, 295 U.S. 286, 79 L.Ed. 
1439. 

15. U.S—National Exch. Bank v. 
Peters, Va., 12 S.Ct. 767, 144 U.S. 
670, 36 L.Ed. 646. 

26 C.J. p 863 note 39. 

Mere adoption of state statute as 
to mode of procedure in a particu- 
lar case will not govern the right of 
appeal in opposilion to the act of 
congress defining the appellate juris¬ 
diction.—Baltimore & P. R, Co. v. 
Sixth Presbyterlan Church, D.C., 19 
Wall., U.S., 62, 22 L.Ed. 97. 

16. U.S.—U. S. V. More, D.C., 3 

Cranch 169, 2 L.Ed. 397—Wiscart 
V. D’Auchy, Va., 3 Dall. 321, 1 L. 
Ed. 619. 


,17. U.S.—nurouHHciiu v. TT. a, Xja., 

6 Cranch 307, 3 Ed. 232. 

25 C.J. p 863 note C.J. p 319 

note 58. 

18. U.S.—Colu^nw V. Commoriwcnlth 
of Virginia, Va., 6 Wheat. 264, 
5 Iw.Ed. 267, 1 1 Wheat. 472 note, 6 
L.Ed, 623. 

26 C.J. p 863 note 44. 

19. U.S.—Osbom V. Bank of U. 
Ohlo, 9 Wheat. 738, 6 L.Ed. 204. 

ao. U.S.—RlchardHon v. MctUiCMtiay, 
X<y.. 31. S.Ct. 43, 218 U.S, 487, 64 
Ij.Ed, 1121—i^dham v. Uo«t% Ind,, 
9 Wall. 103. 19 I^.Ed. 602. 

3 C.J. p 360 noto 86. 

21 . U.S.—Hlchardnon v. McC!he«noy, 
Ky., 31 S.Ct. 43, 218 thS. 487, 64 
Xj.FA. 1121. 

3 C.J, p 368 noto 84, p 366 noto 6. 

Scope and extont of rewlow hoo In¬ 
fra § 201 p — 

22 . U.S,—Brownlow v, Schwartz, 43 
S.Ct. 263, 261 U.S. 2X6, 67 L.Ed. 
620, reversing Schwartss v. Brown¬ 
low, 60 App.D.C. 279, 270 E. 1019. 

8 C.J. p 360 note 89. 

Ameudmeut of statute 
Whether an order for report wa» 

based on Phllipplne Act 2307 S 16 
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The question may be rendered moot by the aot of 
the appellantes or of the appellee,^^ or of both par- 
ties.es A question may become moot by operation 
of law,e6 or by lapse of time,e'7 or by the execution 
of an order of the inferior court.es 

Where ali substantial interest in the controversy 
has been parted with or extinguished, the court will 
not hear the appeal merely to determine the rig^ht 
to costs.es 

Jurisdiction of inferior court. If an inferior 
court has no jurisdiction of a cause, an appeal from 
its decision confers no jurisdiction on the supreme 
court of the merits of the controversy but the court 
may in such cases entertain an appeal for the pur- 


pose of reversing a judgment or order for want of 
jurisdiction and dismissing the case or directing its 
dismissal by the lov^rer court,eo and the court may 
render a judgment for costs.Sl 

Consent of parties. Mere agreement or consent 
of the parties cannot confer on the supreme court 
jurisdiction to affirm or reverse a judgment of an 
inferior or state court.es 

Determination of jurisdiction. The supreme 
court must itself determine its appellate jurisdiction 
and it will not ignore a want of jurisdiction because 
the question is not raised or discussed by either 

party.^S 

Mandamus. Under its appellate jurisdiction and 


(e), invalid in wrongfully delegat- 
ing Power, contrary to Organic Act 
0 1369 [32 U.S.St. at L. p 691], be- 
comes a moot question, where, pend- 
ing appeal from judgment annulling 
the order, the statute was amended 
to provide for the report and the de- 
tails thereof, thus rendering the or¬ 
der inoperative.—Board of Public 
Utility Com’rs v. Compania General 
de Tabacos de Filipinas, Philippine, 
39 S.Ct 332, 249 U.S. 425. 63 L.Ed. 
687. 

War rendering question moot 

An appeal from a decree present- 
ing the question whether the Anti- 
Trust Act of July 2, 1890 was vio- 
lated by a combination of American, 
British, and German steamship com- 
panies to monopolize ocean carriage 
presented a moot question by reason 
of the European War.—U. S. v. 
American-Asiatic S. S. Co., N.Y., 37 
S.Ct. 233, 242 U.S. 537, 61 L.Ed. 479 
—U. S. V. Hamburg-Amerikanische 
Packet-Fahrt-Actien Gesellschaft, N. 
Y., 36 S.Ct 212, 239 U.S. 466, 60 L. 
Bd. 387, reversing, D.C., United 
States V. Hamburgh-American S. S. 
Line, 216 F. 271. 

Judicial notice 

The occurrence of such an event 
may be noticed by the court,—Mills 
V. Green, S.C., 16 S.Ct 132, 159 U.S. 
661, 40 L.Ed. 293. 

33. U.S.—Lewis Publishing Co. v. 
Wyman. Mo., 33 S.Ct 599, 228 U. 
S. 610, 57 L.Ed. 989. 

3 C.J. P 361 note 91. 

24. U.S.—Heitmuller v. Stokes, 41 
S.Ct 622, 262 U.S. 359, 65 L.Ed. 
990, reversing 49 App.D.C. 391, 266 
F. 1011. 

Sale of land in controversy 

Where, pending a writ of error 
from the United States supreme 
court to review a judgment in a land- 
lord’s suit to recover possession of 
premises, the landlord sold the prem- 
ises, the case becarne moot as a 
judgment in his fayor would not give 
him possession, and the merits of the 


case would not be decided.—Heitmul¬ 
ler V. Stokes, supra. 

25. Case settled or compromised 
U.S.—Buck’s Stove & Range Co. v. 

American Federation of Labor, D. 
C., 31 S.Ct 472, 219 U.S. 581, 55 
L.Ea. 345. 

26. U.S.—Dinsmore v. Southern Ex¬ 
press Co., Ga., 22 S.Ct. 45, 183 
U.S. 115, 46 L.Ed. 111, aflirming 
102 P. 794, 42 C.C.A. 623. 

3 C.J. p 364 note 98. 

27. U.S.—Tennessee v. Condon, 
Tenn., 23 S.Ct 579, 189 U.S. 64, 47 
L.Ed. 709. 

3 C.J, p 364 notes 2, 3. 

28. U.S.—Cheong Ah Moy v. U. S., 
Cal., 6 S.Ct 431, 113 U.S. 216, 
28 L.Ed. 983. 

Fayment of deficiency execution 
Payment by sureties on an appeal 
bond of a deficiency execution is- 
sued on affirmance of the decree re- 
lieves the court on appeal from de- 
ciding whether the judgment against 
the sureties for the deficiency was 
erroneous.—Pease v. Rathbun-Jones 
Engineering Co., Tex., 37 S.Ct. 283, 
243 U.S. 273, 61 L.Ed. 715, Ann.Cas. 
1918C 1147, affirming 228 F. 273, 142 
C.C.A. 565. 

29. U.S.—Heitmuller v. Stokes, 41 
S.Ct 522, 256 U.S. 359, 65 L.Ed. 
990, reversing 49 App.D.C. 391, 266 
P. 1011. 

3 C.J. p 365 note 8. 

30. U.S.—U. S. V. Griffin, Ga., 58 S. 
Ct 601, 303 U.S. 226, 82 L.Ed. 764 
—U. S. V. Corrick, 111., 66 S.Ct 
829, 298 U.S. 435, 80 L.Ed. 1263, 
rehearing denied 66 S.Ct. 951, 298 

U. S. 692, 80 L.Ed. 1409—Mitchell 

V. Maurer, Cal., 65 S.Ct 162, 293 
U.S. 295, reversing, C.C.A., 69 F. 
2d 233, certiorari granted 55 S.Ct 
71. 

3 C.J. p 368 note 20—4 C.J. p 581 
notes 30, 31. 

31. U.S.—North American Transpor¬ 
tation & Trading Co. v. Morrison, 
Wash.. 20 S.Ct 869, 178 U.S. 262, 
44 L.Ed. 1061, reversing, C.C., Mor- 
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rison v. North American Transp., 
etc., Co., 85 F. 802. 

3 C.J. p 368 note 22. 

32. U.S.—People of State of New 
York ex rei. Bryant v. Zimmer- 

. man, 49 S.Ct 61, 278 U.S. 63, '73 
L.Ed. 184, 62 A.L.R. 785, affirm¬ 
ing People ex rei. Bryant v. Zim- 
merman, 150 N.E. 497, 241 N.Y. 
405, 43 A.L.R. 909, which affirmed 
People of State of New York ex 
rei. Bryant v. Zimmerman, 210 N. 
Y.S. 269, 213 App.Div. 414, affirm¬ 
ing People ex rei. Bryant v. Sher- 
iff of Brie County, 206 N.Y.S. 633, 
123 Misc. 859. 

25 C.J: p 863 note 43—3 C.J. p 369 
note 30, p 370 note 35. 

33. U.S.—Smith v. Apple, Kan., 44 
S.Ct 311, 264 U.S. 274, 68 L.Ed. 
678—Barnett v. Kunkle, Okl., 44 
S.Ct 254, 264 U.S. 16. 68 L.Ed. 539, 
dismissing appeal, C.C.A., Barnett 
V. Kunkel, 283 P. 24, certiorari de¬ 
nied 43 S.Ct 97, 260 U.S. 738, 67 
L.Ed. 489—Arnold v. U. S. for 
Use of W. B. Guimarin & Co., S. 
C., 44 S.Ct 144, 263 U.S. 427, 68 
L.Ed. 371, dismissing error, C.C.A., 
280 F. 338—Oneida Navigation Cor¬ 
poration V. W. & S. Job & Co., N. 
Y.. 40 S.Ct 357, 25'2 U.S. 521, 64 
L.Ed.'697—Collins v. Miller, La., 
40 S.Ct 347, 252 U.S. 364, 64 L.Ed. 
616—Northern Pac. Ry. Co. v. So¬ 
lum, 38 S.Ct 560, 247 U.S. 477, 62 
L.Ed. 1221, reversing Solum v. 
Northern Pac, Ry. Co., 157 N.W. 
996, 133 Minn. 93, and Monarch 
Elevator Co. v. Northern Pac. Ry. 
Co., 167 N.W. 998, 133 Minn. 461, 
and dismissing error Duluth Ele¬ 
vator Co. V. Northern Pac. Ry. Co., 
162 N.W. 1087, 126 Minn, 468— 
Stevirmac Oil & Gas Co. v. Ditt- 
man, Okl., 38 S.Ct 116, 245 U.S. 
210, 62 L.Ed. 248. 

Regard for substauce rather thau 
fonn 

In determining whether litigation 
presents case within its appellate 
jurisdiction, supreme court will look 
to substance, not form.—Nashvifie, 
C. & St. L. Ry. V. Wallace, Tenn., 
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in aid thereof the United States supreme court has 
■power to issue writs of mandamus.Thus the 
'Court may issue the writ to compel an inferior fed- 
eral court to gerant an appeal^^ or to sign a bili of 
exceptions in a case tried before it.^^ The supreme 
court may, in a proper case, issue a writ of man- 
«damus requiring a single judge to comply with a 
statute requiring him to call two other judges for 
the hearing and determination of an application for 
an interlocutory injunction.^*^ The existence of ul¬ 
timate discretionary jurisdiction in the supreme 
court to review the cause gives it power to issue the 
writ;3^ such ultimate discretionary jurisdiction en- 
abies the court to issue the writ to an inferior court 
although the case is one in respect of which direot 
appellate jurisdiction is vcsted in an intermcdiatc 
appellate court. 


§ 200. Pecuniary Limits of Jurisdiction 

The pecuniary limits of ap])onate jurisdiction of 
the United States supreme court are discusscd gen- 
erally infra § 201 b (2). 

Examine Pocket Parts for later cases. 

§201. Appellate Procedure in General 

a. Nature and form of roniody 

b. Dccisions rcvicwablc 

c. Right of review 

d. Presentation and reservation in lower 

court of grounds of review 

e. Parties 

f. Requisitos and procccdiiigs for trans¬ 

fer of cause 

g. PTfect of transfer of cause or proceed- 

ings therefor 

h. Supersedeas or stay of proceodings 


'53 S.Ct. 346, 288 U.S. 249, 77 L.Ed. 
730, 87 A.L.R. 1191. 

34. U.S.—Ex parte United States, 
Pa., 53 S.Ct. 129, 287 U.S. 241, 77 
L.Ed. 283. 

25 C.J. p 860 note 94 [b]. 

^landamus generally see the C.J.S. 
title Mandamus § 1 et seq, also 38 
C.J. p 541 note 1 et seq. 

Issuance of mandamus by: 

Federal courts g^enerally see su¬ 
pra § 14. 

Supreme court In exercise of orig- 
inal jurisdiction see supra § 196. 
Abeeuce of orlginal jurisdiction. 

To warrant the issue of a manda¬ 
mus by the supreme court in cases 
"where original jurisdiction has not 
been conferred by the constitution, it 
must be shown to be an exercise of 
appellate jurisdiction, or to be nec- 
essary to enable the court to exercise 
its appellate jurisdiction.—Ex parte 
United States, Pa., 53 S.Ct. 129, 287 
U.S. 241, 77 Li.Ed. 283—Marbury v. 
MadisOn, D.C., 1 Cranch 137, 2 L.Ed. 
^ 0 . 

£xl8tence of other remedy 

The supreme court will not issue 
a writ of mandamus where remedy 
by injunctive relief is available.— 
Ex parte Baldwin, 64 S.Ct. 661, 291 
U.S. 610, 78 L.Ed. 1020. 
iRetum to order to Show cause as 
answer 

In grantimg motion for leave to 
ille petition for mandamus in orig¬ 
inal proceeding to compel vacation 
of order referring cases to a mas- 
ter for trial, the supreme court treat- 
ed the return to the order to Show 
cause as an answer to the petition, 
and granted the relief sought.—Mc- 
Cullough y. Cosgrave, Cal., 60 S.Ct. 
703, 309 U.S. 634, 84 L.Ed. 992. 

3S. "U-S.—In re Buder, Mo., 46. S.Ct. 
657. 271 U.S. 461. 70 L.Ed. 1036 


—Ex parte Montgomery & E. U. 
Co., Ala., 95 U.S. 221, 24 L.Ed. 
355—Ex parte Jordan, N.Y., 94 

U.S. 248, 24 L.Ed. 123. 

Where there is no right to direct 
appeal to the supreme court from 
a federal district court, a motion for 
leave to file a petition for mandamus 
to compel the court to allow a dlro.<*t 
appeal will be donied.—In re Budor, 
Mo., 46 S.Ct. 557, 271 U.S. 461, 70 
L.Ed. 1036. 

36. U.S.—Ex parte Crane, N.Y., 6 
Pet. 190, 8 L.Ed. 92. 

37. U.S.—Stratton v. St. Louis 

Southwestern Ry. Co., 111., 61 S. 
Ct, 8, 282 U.S. 10, 76 L.Ed. 135, 
reversing, C.C.A., St. Louls South- 
western Ry. Co. v. Emmerson, 30 
F.2d 322, which reversed, D.C., 27 
P.2d 1006—Ex parte Northern Pac. 
Ry. Co., 60 S.Ct. 70, 280 U.S. 142, 
74 L.Ed. 233—Ex parte Metropoli¬ 
tan Water Co. of West Virginia, 
Kan., 31 S.Ct 600, 220 U.S. 639, 
65 L.Ed. 576. 

ZSffect of refusal to Issue 

United States supreme court's do- 
nial of mandamus to compel assem- 
bly of three-judge court in suit to 
enjoin drainage district commission- 
ers from transmltting lists of lands 
for assessment under state statute 
was conclusive authority on Circuit 
court of appeals that statute pro- 
viding for three-judge court was 
inapplicable.—^Everglades Eralnage 
Dist V. Florida Ranch Uairy Cor¬ 
poration, C.C.A.Fla., 74 F.2a 914, re- 
heari-ng denied 76 F.2d 1013. 

33. U.S.—Ex parte Abdu, 38 S.Ct. 

447, 247 U.S. 27, 62 L.Ed. 966. 
Enforclng couformlty to court rules 
(1) Supreme court may issue man¬ 
damus directly to district court to 
enforce conformity to equity rules._ 

20 


Los Angelos Brush Mfg. Corporation 
V. James, 47 S.(h. 286, 272 IT.S. 701, 
71 Tj.Ed. 4 81. 

(2) Under rule of elvll prnoeduro 
nuihorizing rof(*ron<*(^ to mastor only 
undor oxeeplional e(vndltlon«, the 
United States nuprom*' court <»nter- 
talned orlginal proc(‘(uIlng for man¬ 
damus agiilnat diatrlct Judge, and 
dlrected district court lo vacata or- 
dor referring cases to a master, and 
to try the cases in duc courat» with- 
out pofliponememt of trial to that 
of other cases not entitled to pref- 
eronco, but wllh such arrangement 
as r(‘flpeci8 particular Judge conduot- 
ing trtal as mlght be convenbmt.— 
McCuUough V. Cosgrave, Cab, 60 S. 
Ct. 703, 300 U.S. 634, 84 r^.Ed. 903. 

39. U.S.—Ex parte Uni((^d States, 
r^a., 63 S.Ct. 129, 287 U.S, 24X, 77 
L.Ed. 283. 

Direot appeal to olrcult oourt of ap¬ 
peals 

Supremo court has power to Isaue 
mandamus to federal distritst court, 
although direct appellate Jurisdic¬ 
tion In case Is vcsted in olrcult court 
of appeals, where supreme court 
has ultimate discretionary Jurisdlc- 
tion by certiorari,—Ex parte United 
States, Ua., 63 S.Ct. 129, 287 U.S. 
241, 77 L.Ed. 283. 

Oompelllug issuauos of Tbeuoh war- 
raut 

Supreme Court has power to issue 
mandamus to compel federal district 
court to issue bcnch warrant for ac- 
cu8cd's arrest unde^r indictment.— 
Ex parte United States^ supra. 

rormerly It was held that the su- 
prende court was wlthout authority 
to Issue the writ where a direct re¬ 
view could not be had.-—In re Com^ 
monwealth of Massachusetts, D.C., 
26 S.Ct. 512, 197 U.S. 482, 49 L.Ed, 
846—25 C.J. p 700 note 61 [b]. 



36 C.J.S. 


FEDBRAL COUBTS 


§ 201 


i. Record ^nd proceedings not of record 

j. Assignment of errors; briefs 

k. Dismissal or withdrawal 

l. Hearing and rehearing 

m. Review 

n. Determination and disposition of 

cause 

a. Nature and Form of Remedy 

Proceedings in cases taken to the United States 
«upreme court are governed by acts of congress, the 
■common law, and ancient Engiish statutes. 

Proceedings in cases taken to the United States | 
supreme court are governed entirely by acts of con¬ 
gress, the common law, and the ancient Engiish 
statutes.^O Decisions are reviewed by the supreme 
court according to the methods prescribed by stat- 
utes^i and the modes of reviewing decisions of par- 
ticular courts are discussed infra § 203 et seq. Re- 
■view is usually by appeal or certiorari; formerly, in 
certain cases review was had by writ of error but 
the writ has been abolished by Act Jan. 31, 1928, c. 
14 § 1, 45 U.S.St at L. p 54, 28 U.S.CA. § 861b, 


and ali relief which was obtained by writ of er¬ 
ror is obtainable by appeal^^ Where a statute con¬ 
fers the right of appeal in certain cases, it impiiedly 
negatives the existence of the right in other cas¬ 
es. 

Congress may by appropriate legislation take 
away the right of appeal to the supreme court.^'^ 
A statute which provides for an appeal or other 
proceeding for review to or from another federal 
court is to be regarded, in the absence of anything 
to Show a contrary intention, as a repeal of any 
previous statute providing for an appeal or other 
proceeding to or from the supreme court.45 Unless 
rights as to pending appeals are preserved by a 
saving clause,^6 the right of appeal may be takon 
away by the repeal of the statute giving it even as 
to causes which have been previously appealed.'^'^ 

Pendency of another proceeding. The supreme 
court may decline to review a cause when proceed¬ 
ings for review are already pending in a circuit 
court of appeals.^^S However, where the right to ap¬ 
peal to the two courts is given, and proceedings for 
1 review are commenced in the supreme court and 


40. U.S.—Camp V. Gress, Va., 39 S. 
Ct. 478, 250 U.S. 308, 63 L.Ed. 997. 

Applicability of Conformity Act see 
supra § 146. 

41. U.S.—Tiglao v. Insular Govern¬ 
ment of Philippine Islands, Phil- 
ippine, 30 S.Ct. 129, 215 U.S. 410, 
54 L.Ed. 257—Walker v. Dreville, 
La., 12 Wall. 440, 20 L.Ed. 429. 

3 C.J. p 300 note 19. 

42. Appeal as matter of rlgUt 

An appeal, in a proper case, is a 
matter of right, and its allowance 
IS in reality nothing more than the 
doing of those things which are 
necessary to give appellant the 
means of invoking the jurisdiction 
of the court.—Brown v. McConnell, 
Wash., 8 S.Ct. 559, 124 U.S. 489, 31 
L.Ed. 495. 

App^l removes entire cause 
Xj.s. —^Wiscart v. DAuchy, Va., 3 
Dall. 321. 1 L.Ed. 619.. 

3 C.J. p 315 note 36 [b]. 

^rit of error under former practice 

(1) A writ of error was an orig- 
inal writ.—Nations v. Johnson, Tex., 
24 How., U.S., 195, 16 L.Ed, 628.. 

(2) The writ lay oniy in actions 
at law and proceedings which were 
according to the course of the com¬ 
mon law and did not lie in suits in 
•equity; in equity cases the mode of 
review was by appeal.—Tigiao v. In- 
,sular Government of Philippine Is¬ 
lands, Philippine, 30 S.Ct. 129, 2X5 
XJ.S. 410, 54 L.Ed. 257—Metropolitan 
IR. Co. V. MacParland, D.C., 25 S. 
•Ct. 28, 195 U.S. 322, 49 L.Ed. 219— 


3 C.J. p 310 note 16, p 323 note 89, 
p 324 notes 91, 93, p 326 note 94. 

(3) Under the Judiciary Act the 
effect of a writ of error was sim- 
ply to bring the record into court 
and submit the judgment of the in¬ 
ferior tribunal to re^xamination; it 
did not in any manner act on the 
parties; it acted only on the record; 
it removed the record into the super- 
vising tribunal.—Nations v. Johnson, 
supra—Cohens v. Commonwealth of 
Virginia, Va., 6 Wheat., tJ.S., 264, 
5 L.Ed. 257. 

(4) The writ was a continuation 
of the original litigation rather than 
the commencement of a new suit or 
proceeding.—Nations v. Johnson, su¬ 
pra. 

(5) The writ did not bring up 
questions of fact for appellate re¬ 
view, but only questions of law.— 
Stanley v. Board of Sup’rs of Al- 
bany County. N.Y., 7 S.Ct. 1234, 121 
U.S. 536, 30 L.Ed. 1000—3 C.J. p 
306 note 78 [b], p 307 notes 79, 84, 
p 315 note 36 [b]. 

prosecution of both appeal and writ 
of error 

(1) Wliere there was considerable 
doubt as to the proper remedy to 
be pursued on review, a party could 
prosecute an appeal and writ of er¬ 
ror, in the same case and at the 
same time.—Hurst v. Hollingsworth, 
Tex., 94 U.S. 111, '24, L.Ed. 31— 
3 C.E P 343 note 73. 

(2) Under Act Sept. 6, 1916, § 4, 
Comp.St. § 1649a, requiring an appel- 

I late court, when a mistake as to the 
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method of review oecurs, to disre- 
gard it and take the action which 
would be appropriate, if the proper 
appellate procedure had been fol- 
lowed, it was unnecessary in cases 
of doubt both to appeal and bring er¬ 
ror.—Essgee Co. of China v. U. S., 
N.Y., 43 S.Ct. 514, 262 U.S. ISH, 67 
L.Ed. 917. 

Cross writ of error 

A party, who escaped reversal of 
the judgment and remand by per- 
mission to file a remission of exces- 
sive amount, could not maintain 
cross-writ of error from federal' su¬ 
preme court.—Woodworth v. Ches- 
brough, Mich., 37 S.Ct. 583, 244 U.S. 
79, 61 LEd. 1005, dismissing error 
Chesbrough v. Woodworth, -37 S.Ct. 
579, 244 U.S. 72, 61 L.Ed. 1000, which 
affirmed '221 P. 912, 137 C.C.A. 482. 

43. U.S.—National Exch. Bank v. 

Peters, Va., 12 S.Ct. 767, 144 U.S. 
'570, 36 L.Ed. 546. 

25 C.J. p 863 note 4-2—3 C.J. p 319 
note 58. 

44.1 U.S.—Gwin v. U. S., Cal, 22 S. 

'Ct. '5'26, 184 U.S. 669, 4-6 L.Ed. 741. 
3 C.J. p 318 notes 47, 50. 

45. U.S.—Laurei Oil & Gas Co. v. 
Morrison, Ind.T., -29 S.Ct. 394, 212 
U.S. 291, 53 L.Ed. 5l7—Brown v. U. 
S., Ind.T., 19 S.Ct. 5'6, 171 U.S. 631, 
43 L.Ed. 312. 

4©. U.S.—Gwin V. U. S., Cal., 23 S. 
Ct. 5 26, 184 U.S. 669, 46 L.Ed. ‘741, 

47. U.S.—Gwin v. U. S., supra. f 

48. U.S.—Columbus Cohstf. Co. v. 
Crane Co., 111., 19, S.Ct, 721,' 174 tT. 
S. 600, 43 L.Ed. 1102. 
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then in the Circuit court of appeals, the supreme 
court, in view of the uncertainty which sometimes 
attends the determination as to which is the proper 
appellate tribunal, may proceed to determine the 
case on its merits.^^ 

Exisfence of other remedies. The existence of 
another remedy may preclude a review by the su¬ 
preme court or the review of a particular ques- 
tion,50 as where there is a remedy in the trial 
court.^^ 

Successive proceedings. Where a party has 
brought proceedings for review and such proceed¬ 
ings have been determined, he may not again take 
the same case up for review for the purpose of hav- 
hig determined points which were decided, or might 
have been decided, in the prior procccding,^^ ^1- 
though where there have been new proceedings in 
the case a second appellate proceeding may be pros- 
ecuted with reference to alleged errors committed in 
c'he new proceedings.Where a casc has been 
brought up by one of the parties and determined, the 
other party may not subsequently have a review of 
a question which should have been brought up by 
cross appeal.^^ If a proceeding for review has been 
dismissed without a decision on the merits of the 
case it does not bar scasonablc proseciition of an¬ 
other proceeding for review,^^ where an ap- 
peal has been dismissed volimtarily or by the court 


for failure to comply with some rcquiroinciit of the 
law governing the proceeding a second api)cal is not 
barred if takcn in duc time.^»^ A prior appeal 
which, although not abandoned or dismissed, is for 
any reason void or inoifectual so ihat it in no way 
brings the merits of ihc case up for rcwiew is no 
bar to the maintcnance of a subseciuent appeal.57 

Joinder of proceedings. Two separate and dis¬ 
tinet causes rcsulting in separate judgnients should 
not bc brought up for review by a single appeal/‘^^ 
A single appeal may, however, be used tt) obtain re- 
view of scveral causes where they have been com- 
plctcly Consolidated into one case/>^ 

b. Decisions Reviewable 

(1) In general 

(2) Dependent on amount in controver- 

sy 

(3) Dependent on nature and scope of 

decision 

(4) Dependent on rendition, forni, or 

entry of jiulginent, order, or de- 

cree 

(1) Tn General 

The decislons reviewable by the supreme court of 
the United States depend on statutory regulntlons. 

The decisions reviewable by the United States su¬ 
preme court depend on statutory regulatioiis,^*^ and 


49. U.S.—Pullman’s Palace Car Co. 

V. Central Transp. Co., Pa., 18 S. 

Ct SOS, 171 U.S. 1'3S, 43 L.Ed. 108. 
3 C.J. p 333 note 61. 

50- U.S.—Callan v. May, D.C., 2 

Black 541, 17 L.Bd. 281. 

3 C.J. p 338 note 16. 

51. Motio n. for new triaJ. 

(1) Whether plaintiff should he 
permitted to make the closing argu- 
ment to the jury as having the af¬ 
firmative is purely a question of 
practice, to he reviewed only by mo- 
tion for a new trial in the trial court, 
and 'cannot be made the subject of a 
bili of exceptions or writ of error.— 
Lancaster v. Collins, Mo., 6 S.Ct. 33, 
lUo IT.'S. 2'22, 29 L.Ed. 373^Day v. 
Woodworth, Mass., 13 How., U.S., 363, 
14 L.Ed. 181. 

('2) However, where plalntiffs had 
judgment in a United States Circuit 
court, and sued out a writ of error 
from the supreme court on the 
ground of the insufficiency of the 
damages, an objection that the prop¬ 
er remedy of plaintifCs was by mo- 
tion for a new trial, and that the 
question made on the writ of error 
was substantiaTly a motion for a new 
trial, was not well founded, where 
the amount of damages found by the 
jury was referred to only as showing 
that their verdict was controlled by 


the direction of tho court—Tracy v. 
Swartwout, N.Y., 10 Pot, U.S., 80, 9 
L.Ed. 354. 

52. U.S.—Tyler v. Magwirc, Mo., 17 
Wall. 253, .21 L.Ed. 576. 

53. U.S.—Tyler v. Magwirc, supra. 

54. U.S.—'Corning v. Troy Iron 
Nail Factory, N.T., 15 How. 451, 14 
L.Ed. 768. 

SuTbsequent appeal from afflrmed fa- 
vorable decree 

Whore a complainant obtains a 
decree, but not for ali the roUef 
prayed by his bUl, and respondent 
appeals, if com-plainant desires a 
more favorable decree he must enter 
a cross appeal, so that, when tho 
decree is consldered by the suipromo 
court, he may be heard, and he can¬ 
not maintain a .subsequent appeal 
from the decree.—Corning v. Troy 
Iron «& Nail etc., Factory, supra. 

55. U.S.—Davis v. 'Clcvoland, C. O. & 
'St. L. R. Co., lowa, 80 S.Ct 463, 
217 U.S. 157, 64 L.Ed. 708, 27 L. 
R.A.,N.S., 823, 18 Ann.Cas. 907. 

3 C.J. p 348 note 16. 

56. U.S.—The Steamer Virginia v. 
West, Md., 19 How. r82, II 5 L.Ed. 
594. 

3 C.J. p 349 note 18. 

57. U.S.—^Bvans v. State Nat. Bank, 
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La., .10 403, 131 330, 34? 

L.Ed. 0117. 

Sa u.a—Brown v. Sp(»lTnrd, D.C„. 

05 lI.vS. 4 74, 24 r..Ed. 508. 

3 C.J. p 355 note 57 [aj (2). 

59. TT.S.— First Nat. Bank of Hhreve- 
porL V. Loulslatia Tax <^omuUsslon, 
53 S.Ct 51 1, 280 U.S. 00. 77 L.Ed. 
10'30, 87 A.iL.U. 810, amrrnlng 'HO* 
So. 28, 175 Ln. 10, folU.vved In 
Commerclal Nat. Bank of Hhnwc- 
port V. Loulniana Tax Commls- 
slon, 143 So. 32, 1'75 L/i. 14 0, moUon 
denled First Nat. Bank v. Loulsl- 
ana Tax Commlsslon, 53 'S.Ct. 621. 

09. U.S.—Bea»l(‘y v. Texas P. R. 
Co., X.a., 24 S,'Ct 164, 101 U.S. 402, 
48 I-.Ed. 274—-Slmins v. Slmms,. 
Arlss., 20 'S.Ct 58, 175 TT.S. 162. 41 
L.Ed. 115. 

3 C.J. p '374 note 66. 

Cause ramoved to federal court 

Any suit begun in a state court 
against the Enu^rgtvncy Fleet <k)rpo- 
ration can be removed to the courts 
of the United States and thereafter 
bo subject to review by the supremt^ 
court—Sloan Shlpyards Corporation 
V. U. S. Shipplng 14oard Emergency 
Fleet Corporation, 42 S.Ct 386, 268 
U.S. 649, 66 I.4.Ed, 762, reverslng, I). 
C.Wash., 272 F. 133, reversing, D.C. 
Or., Astoria Marine Iron Works v- 
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in infra §§ 203-281 the review by the supreme court 
of decisions of the various federal, state and terri- 
torial courts is discussed. 

(2) Dependent on Amount in Controversy 

(a) In ^eneral 

(b) Showing and determination of 

amount or value 

(a) In General 

Uniess statutes impose a pecuniary limit, the appel¬ 
late jurisdiction of the United States supreme court 
is not dependent on the amount in controversy. 

In the absence of a statutory requirement the ap¬ 
pellate jurisdiction of the United States supreme 
court is not dependent on the amount in controver¬ 
sy.®! However, in various instances statutes have 
imposed a pecuniary limit on the appellate juris¬ 
diction of the court, the usual provision being that 
the amount or matter in dispute shall exceed a cer- 
tain sum.®2 A statute imposing or changing a pe¬ 
cuniary limitation on appellate jurisdiction applies 
to causes pending at the time of its adoption®® un¬ 


iess by the phraseology of the statute pending ap- 
peals are exempted.®^ Where the statute requires 
that the matter in dispute shall exceed a certain sum 
in dollars, the matter in dispute must have been 
money or something the value of which can be 
estimated in money.®® 

The statutes making the right of review depend 
on the amount in controversy sometimes except 
from their operation certain classes of cases in 
which a review may be had without regard to the 
amount in dispute.®® The case must fall clearly 
within an exception or the right to review will be 
determined by the amount involved.®! For ex- 
ample, the statutes may except causes involving the 
validity of patents and copyrights,®® the validity of 
a treaty or statute of, or an authority exercised un¬ 
der, the United States,®® the enforcement of reve- 
nue laws^® or the title to land or a freehold.'^! If 
the amount involved in the controversy is less than 
that which gives the court a general jurisdiction 
and the jurisdiction depends on the jurisdiction of 
the lower court, the review must be confined to this 


U. S. Shipping Board Bmergency 
Fleet Corporation, 270 P. 635, affirm- 
ing, C.C.A.N.Y., In re Eastern Shore 
Shipbuilding Corporation, 274 F. 893, 
leave granted to present petition for 
rehearing Sloan Shipyards Corpora¬ 
tion V. U. S. Shipping Board Emer- 
gency Fleet Corporation, 42 S.Ct. 588. 
.61. 'U.S.—Kirby v. American Soda 
Pountain Co., Tex., 24 S.Ct. 619, 
194 U.'S. 141, 48 L.Ed. 911. 

25 C.J. p 864 note 47. 

U.S.—Wallach v. Rudolph, App. 
D.C., 30 'S.Ct. 587, '217 U.S. 561, 54 
L.Ed. 883—Oross v. Burke, OD.C., 
1'3 S.Ct. 22, 146 U.S. 82, 36 L.Ed. 
'896—Parker v. Morrill, Va., 1 S.Ct. 
14, 106 U.S. 1, 27 L.Ed. 72—Del 
Valle V. Harrison, La., 93 U.S. .2'33, 
23 L.Ed. 892. 

:3 C.J. p 377 note 83, p 378 note 85, 
p 380 note 99. 

By matter in dispute is meant the 

subject of litigation, the matter on 
whi-ch the action is tarought and i.s- 
sue is joined, and with relation to 
•which, if the issue be one of fact, 
testimony is taken.—Smith v. Adams, 
Dak., 9 S.Ct. 566, 130 U.S. 167, 32 L. 
Ed. 896. 

Applicabllity of statutes where XTnit- 
ed States a party 

In the absence of an ex'pres? ex¬ 
ception, statutes imposing pecuniary 
limitations apply to cases in whi-ch 
the United States is a party.—U. S. 
V. Broadhead, Cal., 8 S.Ct. 1191, 127 
U.S. 212, 32 L.Ed. 147—U. S. v. Un¬ 
ion ’ Pac. R. Co., Wyo., 105 U.S. 263, 
26 L.Ed. 1021. 

Amount eciual to sum prescribed. 

Where the statute provides that 


the matter in dispute must exceed a 
certain sum, jurisdiction does not 
exist because the matter equals the 
prescribed sum.—Walker v. U. S., 
La., 4 Wall, U.S., 163, 18 L.Ed. 319. 
Statute prescribiug jurisdictional 
amouut for inferior court 
A statute giving to an inferior 
federal court original cognizance of 
cases where the matter in disput-e 
exceeds a certain sum does not affect 
the pecuniary limit of appellate ju- 
nsdiction of the supreme court.— 
Whitsitt V. Union Depot & R- Co., 
Colo., 103 U.S. 770, 26 L.Ed. '337. 

63. U.S.—Baltimore & P. R. R* 

D.C., V, Grant, 98 U.S. 398, 25 L. 
Ed. 231. 

04. U.S.—Keller v. Ashford, D.C., lO 
S.Ct 494, 133 U.S. 610, 33 L.Ed. 
i667. 

3 C.J. P 396 note 62. 

“Shall hereafter be allowed” 

A statute providing that no aippeal 
"shall hereafter be allowed" uniess 
the matter in dispute exceeds a cer¬ 
tain sum does no-t affect «pending ap- 
peals.—Keller v. Ashford, supra. 

65. U.S.—Simms v. Simms, Ariz., 20 
S.Ct 58, 175 U.S. 162, 44 L.Ed. 115 
—Ritchie V. Mauro, D.C., 2 Pet. 
243, 7 L.Ed. 411. 

3 C.J. p 381 note 6, p 38'3 note 33. 

06. U.S,—Bal timore & P. R. Co. v. 
Hopkins, D.C., 9 S.Ct. 503, 130 U. 
S. 210, 32 L.Bd. 908. 

67. U.S.—Cameron v. U. S.. Ariz., 
13 S.Ct 184, 14'6 U.S. 533, 36 L.Ed. 
1077—Cogswell V. Fordyce, Cal., 9 
I S.Ct 112, 128 U.S. 391, 32 L.Ed. 484. 
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Certifled questions 

If the amount in controversy is not 
sufficient to confer appellate juris¬ 
diction and the jurisdiction is rested 
on a certificate of division of opin- 
ion of the judges in the lower court, 
the supreme court is without juris¬ 
diction if the case is not properly 
certifled.—Williamsport NaJt Bank v. 
Knapp, Pa., 7 S.Ct 274, 119 U.'S. 357, 
30 L.Ed. 4'46—"3 C.J. p 391 note 20. 

6®- U.S.—St Paul Plow Works v. 
Starling, Minn., S S.Ct 1327, 127 U. 
S. 37'6, 3'2 L.Ed. 251. 

Pateuts for laad are not Intended, 
but only ipatents for inventions and 
discoveries.—^^Street v. Ferry, Utah, 

1 7 S.Ct 231, 119 U.S. 385, 30 L.Ed. 
439. 

63. U.S.—Washington & G. R. Co. v. 
District of Columbia, D.C., 13 S.Ct 
'64, 146 U.S. 227, 36 L.Ed. 951. 

3 C.J. p 392 note 39. 

70. Suit to recover hack mouey col- 
lected 

An act of congress authorizing a 
review by the supreme court of a 
flnal judgment in any civil action by 
the United States for the enforce¬ 
ment of the revenue laws or for the 
collection of duties without regard 
to the amount in dispute does not in¬ 
clude a suit brought against the col¬ 
lector for the return of duties paid 
under protest.—'Mason v. Gamble, 
Md., 21 How., U.S., 390, 16 L.Ed. 81. 

71. U.S.—^^Stinson v. Dousman, 
Minn., 20 How. 461, 15 L.Ed. 966. 

Title must be directly in. issue 
U.S.—Parmers' Bank of Alexandria v. 
1 Hooff, D.C., 7 Pet 168, 8 L.Ed. 646. 
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particitlar question, and other qiiestions cannot be 
considered or decided^^ 

The various statutes providing that the supreme 
court shall be without appellate jurisdiction unless 
the matter in dispute exceeds a certain sum of 
money deprive the court of jurisdiction to review 
a controversy as to the continuance or dissolution 
of the marriage relation,^^ a decision as to the cus- 
tody and care of children,'^'^ or a judgment in ha¬ 
beas corpus,and unless the jurisdictional amount 
is shown the court may not review orders pr dc- 
crees in injunction suits'^® or the action of a lower 
court on a mandate of the supreme court aftcr a 
cause is remanded.'^'^ The emolumcnts of an office 
are considered sufficient as the value of that which 
is in controversy to bring a controversy as to the 
right to office under the operation of the pccuniary 
limitations of the statute; if it appears that the 
cmoluments are of a sufficient amount the court will 
assume jurisdiction.'^^ Unless franchises are cx- 
cepted from the operation of provisions imposing 
pecuniary limitations on appellate jurisdiction, ap- 
peals do not lie from suits involving the acquisi- 
tion, protection, or forfeiture of a franchise, unless 
it appears that the value of the franchise reaches 
the jurisdictional amount,'^^ Mandamus procccdings 
are hcld to come within the operation of the stat¬ 
utes imposing pecuniary limitations on appellate ju- 
risdiction,^0 and prohibition is likcwise brought 


within the operation of such statutcs.^f When the 
jurisdictional amount is shown, the court may re¬ 
view judgmcnts, orders, or docrees of the probate 
courts relating to wills and administration if the 
probate of a will has any Icgal operation and is not 
mcrely void, the controversy as to the validily of 
the probate is a matter in dispute equal to the value 
of the estate devised away from thosc scekiiig to. 
rcvokc the probate. 

(b) Showing and Determinat ion of Amount 
or Value 

The amount Jn controversy necessary for tho exer- 
clse of appellate Jurisdiction by the United States su¬ 
preme court must affirmatively appear of record. 

The amount in controversy necessary to give the 
United States supreme court api)ellate juri.s<liction 
under the various statutes must affirmatively ai)pcar 
of record,^^ the burden being on appellant to eslal)- 
lish the jurisdiction.^^ Mere uncertain inference 
or spcculation is not sufficient.^® 

Ordinarily the amount clainied by plaintiff deter¬ 
mines the ai)pellatc jurisdiction where, defendant 
prcvails in the court below;^'^ in such case if the 
amount clainied by i)laintiff is not sufficient the court 
is without jurisdiclion.^^ If the jiulgnnml below 
is for plaintiff for less than the jurisdictional 
amount and defendant appeals, the court ordinarily 
is without jurisdiction since the amount in contro¬ 
versy, as to defendant, is fixcd by the judgment;^® 


72. TT.S.—Mississippi Mills v. Cohn, 
OLa., 1.4 S.Ct. 7'5, 150 U.S. 202, 37 
L.Bd. 1052—Ambler v. Eppinger, 
Fla,, 11 S.Ot. 173, 137 U.S. 480, 34 
L.Ed. 7-65. 

73. U.S.—Simms v. Simms, Ariz., 20 
S.Ct. 58, 175 U.S. 162, 44 L.Ed. 116. 

AUmoiLy and connsel fees 

The right exists to ap-peal from a 
decree for alimony and counsel fees 
when the amount is sufficient, al- 
though the decree as to the divorce 
Itself cannot be reviewed.—Simms v. 
Simms, supra. 

74. U.S.—Perrine v. Slack, App.D.C., 

17 S.Ot. 79, 164 U.S. 45-2, 41 L.Ed. 
510—Barry y. Mercein, N.Y,, 5 

How., U.S., 103, 12 L.Ed. 70. 

75. U.S.—'Cross V. Burke, D.C., 13 
S.Ot. 2'2, 14'6 U.S. 82, 36 L.Ed. 896. 

3 O.J. p 387 note 89. 

70. U.S.—'Washington Market Co. v. 
Hoffman, D.C., lOl U.S. 112, 25 L., 
Ed. ;78'2. 

Decrekd enjolningr proseention of re- 
plevin suit inyolving less than the 
prescribed amount is not appealable, 
—In re Oraft, D.C., 8 S.Ct. 509, 124 
U.S. 370, 31 L.Ed. 449. 

77. U.S. —^Clty Nat. Bank v. Hunter, 
Tex., 14 S.Ct. •6'7'5, 152 U.S. 512, 38 
' L.Ed. 53-4. 

■3 O.J. p 384 note 49, 


78. U.S.—U. S, ex rei. Crawford v. 
Addison, D.O., 22 IIow. 174, 16 L. 
Ed. 304. 

■3 C.J. p 386 note 73. 

79. U.S.—El Paso Waler Oo. v. EI 
Paso, Tex., 14 S.Ct. 494, 152 U.S. 
157, 38 L.Bd. 396. 

Damagas for interfereuoe 

It must appear in a suit by a Cor¬ 
poration having a grant and exclu- 
sive prlvilege from a city, to enjoin 
interference therewith, that damagea 
to which complainant will be aub- 
jected will exceed the Jurisdictional 
limlt—EI Paso Water Co. v. EI Paso, 
supra. 

80. U.S.—U. S. ex rei. State of South 
Oarolina v. Seymour, 14 S.Ct, 871, 
153 U.S. 353, 38 L.Ed. 742—Colum- 
blan Ins. Co. v. Whoolright, D.O., 7 
Wheat. 634, 5 L.Ed. 516. 

81. U.S.—Smith V. Whitney, D.O., 6 
S.Ct. 570, 116 U.S. 167, 29 L.Ed. 601. 

82. U.S.—Carter v. Cuttlng, D.C., 8 
Cranch 251, 3 L.Ed. 

83. U.S.—Carter v, Cutting, supra. 

84. U.S.—^E1 Paso Wate,r Oo. v. B1 
Paso, Tex., 14 S.Ct, 494, 152 U.S. 
1157 , 38 L.Ed. 396. 

3 C.J. p 39'7 -note 67. 

Affldavlt to Show amount 

Where the value of the matter in 
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disputo doe.M not appoar of record U 
may b<^ shown by affidavit.- Ccairae' 
V. Slead, (Ja., 4 Dall. 2-2, 1 L.Ed. 724 
—25 C.J. p 778 note 92—'3 C.J. p 401 
note 99. 

85. U.S.—Enriquez v, Knrlquez, 
Phillppine, 3'2 S.Ot. 64. .222 IT.H. 127, 
66 L.Ed. 124-«.wnMOn v. lilair, Nob , 
7 S.Ot. 230, 119 U.S. 387, 30 L.Ed. 
441. 

8 S 4 U.-S.--Huntlnglon v. -Saundera, 
Mass., 16 S.(n. 1120, 163 U.S. 319, 
'41 L.Ed. 174'-'Oarn«*ron v. U. S., 
Arlz., 13 S.Ct. 184, 146 U.S, 533, 
36 L.Ed. 1077, 

87. U.S.—Oorman v. UavJrtl, Idaho» 
11 S.'Ct. 943, 141 U.S. 206. 35 L.Bd. 
717. 

3 O.J. p 403 note 1'2, 

88. AUeg-atiouB held. lusuflloieiit 

Where the Jurisdictional amount 
was two thousand dollars, excluslvo 
of costH, an allegation that llltelant 
was entltled to recover damagew 
which amounttid to the “sum of cigh- 
teen hundred dollar» and upwarda'' 
was Insufficlent to suatain Jurisdic¬ 
tion.—The Falcon, N.Y., 17 How., U. 
S., 19, 15 L.Ed. 48. 

89. U.S.—Walkor v. U. S., La., 4 
Wall, m, 18 L.Ed. 819—Bennett v. 
Buttcrworth, To:t., 8 How. 124, 12 
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if in such circumstances plaintiff appeals in order 
to recover a larger sum, the amount claimed by him 
in his declaration usually determines the jurisdic- 
tion.9<^ If plaintiff recovers a part of his demand, 
then the judgment is against him for that part only 
which he has failed to recover, and this difference 
is the cr iter ion of appellate jurisdiction.^l Howev- 
er, it is not always the sum demanded or claimed 
which Controls, but the jurisdiction depends on the 
amount or value which is actually in controversy 
between the parties as the case stands in the su¬ 
preme court,^^ to ascertain which the supreme 
court may look into the entire record.^^ The aver- 
ments of the pleadings will not prevail over the 
facts pleaded.^^ If the claim is merely colorable 
or if fictitious demands are inserted or a fictitious 
amount of damages claimed in order to give juris¬ 
diction, and this latter fact is made to appear, the 
court will refuse to entertain jurisdiction, because 
jurisdiction can no more be conferred by improper 
devices than it can be taken away in such manner.^^ 

Particular considerations in determination • of 
amount or value. If plainti£f’s claim or the amount 
involved in the suit is not sufficient to confer ap¬ 
pellate jurisdiction at the time of the appeal, the 
supreme court can acquire no jurisdiction by sub- 
•sequent enlargement of such claim or amount in 
controversy by accrual of interest after the entry 
■of the judgment.96 Where, however, the matter in 
dispute has reference to the amount at the date of 
the judgment or decree in the lower court, which 
includes interest, such interest is properly consid- 


ered in determining the appellate jurisdiction, as the 
amount of the whole judgment or decree Controls. 
Where interest on a principal amount is a part of 
the claim or subject matter involved in the contro¬ 
versy, or where interest is not given eo nomine, as 
on a contract ascertaining the sum payable, but is 
part of the damages, it is included in the amount in 
controversy, and is to be considered in determining 
appellate jurisdiction.^® Where the jurisdiction is 
expressly made to depend on the amount of the 
judgment recovered or the amount in controversy, 
exclusi ve of costs, costs cannot be included, nor will 
an appeal lie from a judgment for costs only.99 

Where defendant admks or tenders a part of 
plaintiffis claim, the balance remaining after de- 
ducting the amount admitted or tendered is the 
amount in controversy.^ In an action on a bpnd 
the amount in controversy is that due as a resuit of 
the breach rather than that contained in the penalty 
of the bond.2 

It has been held that on appeal by one party, in- 
volving an amount sufficient to give jurisdiction, the 
court will have jurisdiction of an appeal by his op¬ 
ponent from a part of the same judgment against 
him and in favor of plaintiff, although for less than 
the jurisdictional amount.® 

Aggregate of claims, interests, or judgments, 
Several and separate interests of different appellees 
cannot be united so as to make up the jurisdictional 
amount, where such parties could not have united 
their interests if a recovery had been had against 


L.Ed. 1013—Gordon v. Ogden, La,, 
3 Pet. 3'3, 7 L.Ed. 592. 

3 C.J. p 400 note 95 [a]. 

'90. U.S.—Bennett v. Butterworth, 
Tex., 8 How. 1-24, 12 L.Ed. 1013. 

91. U.S.—De vere v. The Haverton, 
La., 11 S.Ct. 35, 137 U.S. 145, 34 
L.Ed. 60’3. 

3 C.J. p 404 note 18. 

92. U.S.—Gorman v. Havird, Idaho, 
11 S.Ct. 943, 141 U.S. 20'6, 35 L.Ed. 
717. 

3 C.J. p 401 note 2. 

Amount in controversy In lower court 
The amount is determined 'by the 
case as it stands in the supreme 
court rather than by the amount in 
controversy in the lower court.—Gor¬ 
gon V. Ogden, La., 3 Pet, U.S., 33, 7 
L.Ed. 592. 

93. U.S.—Gorman v. Havird, Idaho, 
11 S.Ct 943, 141 U.S. 206, 3'5 L.Ed. 
717—Gray v. Blanchard, Mich., 97 
U.S. 564, .24 L.Ed. 1108. 

94. U.S.—Gorman v. Havird, Idaho, 
11 S.Ct 943, 141 U.S. 206, 36 L.Ed. 
717. 

3 C.J, p 399 note 77. 


Bili of particulare 

If a greater amount than the sum 
prescribed is claimed in the declara¬ 
tion and the bili of particulars shows 
the actual claim to be less than the 
jurisdictional amount, the bill of par¬ 
ticulars determines the jurisdiction. 
—Gorman v. Havird, supra. 

95, U.S.—Magruder v. Armes, D.C., 
21 S.'Ct 454, 180 U.S. 496, 45 L.Ed. 
638—Northern Pac. R. Co. v. Booth, 
Minn., 14 S.Ct 693, 152 U.S. 671, 38 
L.Ed. 591—Gorman v. Havird, Ida¬ 
ho, 11 S.Ct. 943. 141 U.S. 20'S. 35 
L.Ed. 717. 

93. U.S.—District of Columbia v. 
Gannon, D.C., 9 S-Ct 508, 130 U.S. 
227, 32 L.Ed. 922. 

3 C.J. p 407 note 33. 

97. TJ.S.—Quebec 'Steamship Co. v. 
Merchant, N.Y., 10 S.Ct 3'97, 133 U. 
S. 375, 3'3 L.Ed. 656. 

3 C.J. p 408 note 34. 

98. U.S.—Woodward V. Jewell, Ga., 
11 S.Ct 784, 140 U.^..247, 35 L.Ed. 
^ 78 ' 

3 C.J. p 408 note ^5. 


99. U.S.—City Nat Bank v. Hunt- 
er, Tex., 14 S.Ct 675, 15*2 U.S. 512, 
38 L.Ed. 534. 

1. U.S.—Jenness v. Citizens' Nat. 
Bank of Home, Mich., 3 S.Ct 425, 
110 U.S. 62, 28 L.Ed, 67“-Tintsman 
V. Mt. Pleasant First Nat Bank, 
Pa., 100 U.S. 6, 25 L.Ed. 630. 
Defense of usury 

Where, in an action to recover a 
debt, defendant pleads usury and 
plaintifPs recovery is reduced to that 
extent, on proceedings brought by 
plaintiff in the supreme court the 
amount in controversy between the 
parties for the purpose of jurisdic¬ 
tion is the difference between the 
amount of plaintiff's actual recovery 
and the amount which he sought to 
recover.—New Bngland Mortg. Secur- 
ity Co. v. Gay, Ga., 1-2 S.Ct 815, 145 
U.S. 123, 36 L.Ed. 646. 

2- U.S.—U. S. V. Hili, Mass., 8 S.Ct 
308, 123 U.S. 681, 31 L.Ed. 576. 

3. U.S.—U. S. V. Mosby, CtCl., 10 

S.Ct 327, 133 U.S. 273, '33 L.Ed. 625. 
3 C.J. tp 432 note 99. 
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them; nor can the separate and distinet claims or 
interests of two or more coplaintiffs, codefendants, 
cointerveners, or other parties to a suit be united 
for the purpose o£ g^iving appellate jurisdiction.^ 
Where separate suits involve separate and distinet 
demands, or subject matters entirely diseonneeted 
and independent, appellate jurisdiction cannot be 
aided by eonsolidation,^ althougli where several 
suits are actually eonsolidated so that ali the aetions 
are merged and thereafter eonstitute but a single 
aetion the aggregate amount of the elaims may be 
taken as sufficient to confer appellate jurisdiction.^ 

Separate and distinet judgments or decrees can¬ 
not be added together in order to give jurisdiction, 
although the legal questions involved may be iden- 
tical,*^ but if the subject matter consists of two or 
more claims by the same person, and the judgment 
affects the whole of such subject matter, the aggre¬ 
gate value is the amount in controversy and 
where several claim under the same title, the va- 
lidity of which title is necessarily involved in the 
determination of the cause, the appellate court will 
have jurisdiction notwithstanding the individual 
claim of no one of the plaintiffs exceeds the juris- 
dictional amount, if the whole amount involved is 
sufficient.^ 

Where several plaintiffs seek one judgment on 
demands fon^nded on the same liability and the 
amount decreed against defendant consists of sev- 
cral sums in favor of the various plaintiffs, no one 
of which sums would come within the jurisdictional 
amount, but the aggregate of which amount is in 
excess of the jurisdictional limit, defendant may 
appeal^O However, where a number of separate 
property owners join in a suit to restrain the col- 
lection by a city of special taxes assessed on their 
separate lots, and to recover back certain parts of 
the assessments already paid by them respectively, 
the jurisdictional amount, on an appeal to the su¬ 
preme court, is to be determined, not by the aggre¬ 
gate of all the assessments, but by the amount as¬ 
sessed against the property of each individual own- 


er; and, if some of such amounts are Icss Ihan the 
jurisdictional sum, the appeal must be dismissed as 
to them.il In a procccding for a peromptory man¬ 
damus to compcl collcction of a tax which has becn 
levied for the joint benefit of the rclators ihe value 
of the matter in disputc is nieasurecl by the whole 
amount of the tax, and not ])y the sei)arate amounts 
into which it is to be divided when collecled.*^ 

Where the procccding is by or against several 
parties jointly, concerning a subject matter of suf¬ 
ficient value to confer api)ellate jurisdiction, and in 
which separate and distinet claims are not s(‘t up, 
the value of such property will detcrminc the ap¬ 
pellate jurisdiction. 

Sct-off, counterclaim, and cross bili. Where the 
only controversy is as to defenclant’s counterclaim, 
the amount in controversy, for the purpose of an 
appeal by defendant, is the diffcrcncc betwecn the 
amount claimcd by him and the amount rccovercd."^"* 
Where therc is a judgment against defendant on 
plaintiff’s cause of aetion and also against him on 
his counterclaim, the aggregate of the judgment 
and the counterclaim determines the jurisdiction of 
an appeal by dcfcndant.^^> Although the amount of 
the judgment obtaincd by i)laintiff, combined with 
the amount alleged in the counterclaim, is sunicieiU 
to establish the jurisdictional amount, nevuTlheless 
the court is without jurisdiction if it a])])t‘ars froin 
an inspection of the rccorcl that the evidence proved 
the existcnce of a counterclaim for a smaller sum, 
which, together with the amount of plaintirPs judg¬ 
ment, docs not cxcccd the reciuired jurisdictional 
amount.^® 

On appeal by defendant from a judgment against 
him for less than the amount required to give ap¬ 
pellate jurisdiction, the amount claiined by him in 
his cross bili may l>c added to the amount of the 
judgment when the matter set up in the cross bili 
is dircctly responsive to the averrnejUs in the bili, 
and is dircctly connected with the transactions 
which are set up in the bili as the gravamen of 


4. U.S.—^Chamberlin v. Browning, D. 
a., 20 S.Ct. 820, 177 U.S. 605, 44 L. 
Ed. 90*6. 

3 C.J. p 411 note 52, p 429 note 78. 

5. U.S.—Gibson v. Shufeldt, Va., 7 
S.Ct. 106'6, 122 U.S. 27, 30 L.Ed. 
1083—Rich V. Lanabert & Bro., S. 
C., 12 How. 34'7, 1'3 L.Ed. 1017. 

6. U.S.—Baltimore & Ohio South- 
western Railroad Oo. v. U. S., Ohio, 
31 S.Ct. 368, 2'20 U.S. 94, 6'o L.Ed. 
384. 

‘3 C.J. p 413 note 57. 

7. U.S.—^Hunt V. Bender, Neb., 14 S. 


Ct. 1163, 154 U.S. 656, 18 L.Ed. 
'915. 

3 C.J. p 413 note 59. 

8. U.'S.—-Hawley v. U. S., 111., 2 S. 
Ct. 846, 108 U.S. 543, 27 L.Ed. 820. 

3 C.J. p 414 note 65. 

9. U.S.—New Orleans Pac. R. Co. v. 
Parker, La., 12 S.Ct. 364, 143 U.S. 
42, 36 L.Ed. 66. 

10. U.S.—Shields v. Thomas, lowa, 
17 How. 3, 15 L.Ed. 93. 

3 C.J. p 415 note 72. 

11. U.S.—Ogrden City v. Armstrong, 
Utah, 18 S.Ct. d'8, 168 U.S. 224, 42 
L.Ed. 444. 


12 . U.S.— PavioH V. Cori»In, Ark., 5 
S.Ct. 4, 112 tr.S. 36, 28 L.Ed, 627. 

13. U.S.—Frlf^nd v, WIho, Cal, 4 8. 
Ct 695, ni ir.S. 797, 28 L.Ed, 602. 

3 C.J. p 416 note 77. 

14. U.S.—.Carne v. Ruhs, TU.. 14 aCt. 
'578, 162 U.S. 250, 38 L.Ed. 428. 

16. U.S.—Clark v, vSIdway, ril., 12 
S.Ct. 32'7, 142 U.S. 682, 86 L.Ed. 
1157. 

3 C.J. p 417 note 85, p 418 note 01. 

16 . U.S.—Bradatreot Co. v. Hlgglna, 
Mo., 5 S.Ct. 117, 112 U.S. 227, 28 
L.Ed. 716. 
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plaintiff^s case.^*^ 

Continuing and future rights or liabilities, Pay- 
ments due and to become due under a decree may 
be a^gregated in order to make up the jurisdiction- 
al amount requisite to an appeal.^^ Appellate ju- 
risdiction may be sustained where the value of the 
right in controversy exceeds the jurisdictional 
amount, although such value is made up in part of 
the future exercise of -the right, when the continu- 
ance of the right is fixed and the value thereof is 
certainly ascertainable.^9 

Necessity that suhject matter be directly involved, 
The subject matter, the value of which is sought to 
be made the basis of the appellate jurisdiction, must 
be directly and actually in issue, and remote conse- 
quences and mere incidental or collateral claims will 
not be considered.20 Where suit is brought by an 
individual taxpayer to enjoin the issuance of bonds, 
the jurisdictional amount is not the amount of the 
whole issue sought to be enjoined, but the amount 
of the taxes which complainant will be compelled 
to pay.21 The jurisdictional amount must be de~ 
tcrmincd by the amount in controversy in the par- 
ticular proceeding, and not by the collateral effect 
of the decision on claims by other parties, or on 
defendants in anothcr proceeding by the same par- 

ty^22 

Effect of agreemcnt or stipulation. Where the 
case is not one within the appellate jurisdiction by 
reason of the insufficiency of the actual amount or 
value involved, the parties cannot, by agreement or 
stipulation, confer jurisdiction but such a stip- 
ulation may be regarded in a particular case, togeth- 
er with other facts which appear in the record, as 
sufficient proof of the amount in controversy to 
sustain the jurisdiction.^^ 

I ner eas c or reduc Hon of amount. The trial court 
may permit an amendment increasing plaintiff^s de- 


mand, and the amended pleading will determine the 
amount in controversy.^^ The value of property in 
dispute, or the amount in controversy, as claimed in 
plaintiff^s amended or supplemental pleading, is the 
test of appellate jurisdiction, although the amount 
or value originally alleged was greater.^^ 

If the successful party remits a part of the 
amount in controversy before final judgment the re- 
mainder of the claim is the test of jurisdiction on 
appeal.27 However, appellate jurisdiction cannot be 
defeated by a remission after judgment,28 unless 
statutes expressly allow a party in whose favor a 
judgment has been rendered to file a remittitur or 
release of part of the judgment, and, where such a 
remittitur or release is duly filed and reduces 'the 
amount in controversy below the minimum amount 
necessary for jurisdiction on appeal, tfie appeal must 
be dismissed or otherwise disposed of as though the 
judgment were for the reduced amount.29 

After appellate jurisdiction has attached, a par- 
tial payment or other satisfaction on a judgment 
cannot have Ihe effect of preventing a review.80 
Ilowever, if a judgment debtor himself procures the 
partial satisfaction of a judgment by payment, leav- 
ing the amount unpaid less than that which is nec¬ 
essary to give appellate jurisdiction, this will be fa- 
tal to his right to have the judgment reviewed, since 
the real matter in dispute in such case is the balance 
stili remaining due on the judgment and if, 
pending the action in the trial court, such payment 
is made or the matter in controversy is partially 
compromised and settled, the balance left unsettled 
and unpaid will control the appellate jurisdiction.^^ 

Value of property or right involved, Where the 
subject matter of the controversy is land or other 
property, real or personal, the right to which is di¬ 
rectly in issue, the value of such property is, as a 
rule, the matter in controversy if the title to the 


17* U.S.—Liovell V. Cragin, La., 10 S. 
Ct 10'24, 136 U.S. 130. 34 L.Ed. 372. 

18. Paymeiits accmlxiff under sepa¬ 
rate maiuteuauce decree 

U.S.—Thompson v. Thompson, D.C., 
33 S.Ct. 129, 226 U.S. 551, 57 L.Ed. 
'347. 

3 C.J. p 420 note 1'6 [a]. 

19. U.S.—Harris v. Barber, D.C., 9 
'S.’Ct. 314, 129 U.S. 366, 3.2 L.Ed. 697. 

3 C.J. p 4'21 note 16. 

20 . U.S.—AJbadie v. U. S., CaL, 13 S- 
Ct. 836, 149 U.S. 261, 37 L.Ed. '726, 
following Cameron v. U. S., Ariz., 
13 S.Ct. 184, 146 U.S. 533, 36 L.Ed. 
1077. 

3 C.J. p 421 note 19. 

21. U.S.—Colvin V. Jacksonville, 

Fla., 15 S.Ct. S66, 168 U.S. 456, 39 
L.Ed. 105'3. 


22. U.S.—^U. S. V. Wanamaker, Ga,, 
13 S.Ct. 279, 147 U.S. 149, 37 L.Ed. 
118. 

3 C.J. p 42'2 notes 22, 23. 

23. U.S.—Willis V. Eastern Tnist & 
Banking Co., D.C., 17 S.Ct. 739, 167 
U.S. 76, 42 L.Ed. 83—Webster v. 
Buffalo Ins. Co., Mo., 4 S.Ct. 79, 
110 U.S. 386, 28 L.Ed. 1'7'2. 

24. U.S.—U. S. V. Trans-Missouri 
Freight Asso-c., Kan., 17 S.Ct. 540, 
166 U.S. 290, 41 L.Ed. 1007. 

25. U.S.—Metcalfe v. The Steamship 
Alaska, N.Y., 9 S.Ct. 461, 130 U.S. 
201, 3'2 L.Ed. 923—Washer v. Bul- 
litt County, Ky., 4 s'ct. 249, 110 U. 
S. 558, 28 'L.Ed. 249. 

26. U.S.—Opelika v. Daniel, Ala., 3 
S.Ct. 70, 109 U.S. 108, 27 L.Ed. 873. 

27. U, 3,—Texas & P. Ry- Co. v, 

27 


Horn, Tex., 14 S.Ct. 259. 151 U.S. 
110, 38 L.Ed. 91. 

3 C.J. 423 note 37. 

26> U.S.—New York Elevated R. Co. 
V. Pifth Nat. Bank, N.Y., 7 S.Ct. 23, 
118 U.S. 608, 30 L.Ed. 259. 

29. U.S.—Simms v. Simms, Arlz., 20 
S.Ct. 58, 17'5 U.S, 162, 44 L.Ed. 115. 

3 CJ. p 424 note 41. 

30. U.S.—Cooke V. U. S., 2 Wall. 
218, 17 L.Ed. 755. 

31. U.S.—Thorp V. Bonnifleld, Alas¬ 
ka, 20 S.Ct. 533, 1'77 U.S. 16, 44 L. 
Ed. 652. 

32. U.S.—^Cox V. Western Land & 
Cattle Co., 111., 8 S.Ct. 162, 123 U. 
S. 375, 31 L.Ed. 17'8. 

33« U.S.—rKenaday v. Edwards, D. 
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property claimed or recovered is not in fact in is- 
sue, but only a part thereof, the value of that part 
will control.^'^ However, it is not in every case in- 
volving property that the value of the property is 
the matter in dispute.^s Where the right to the 
possession only is the matter in controversy, the 
value of the possession, and not the value of the 
property, will control as to the amount in contro¬ 
versy. 

In a suit involving" a mortgage the subject matter 
involved in a judgment or decree affecting the se- 
curity is the amount secured by the mortgage.^'^ 
Where the controversy relates only to particular 
claims in the proceeds of a sale under a mortgage, 
the amount of the claim or claims governs.^^ 

When the controversy relates entirely to the al- 
lowance or disallowance of a particular claim out 
of an entire fund or estate, the amount in contro¬ 
versy is determined by the amount of such claim and 
not by the value of the whole fund or estate against 
which it is made.^^ Where the debt of one claim- 
ing under an assignment and the fund arising from 
the property assigned each exceeds the jurisdiction- 
al amount, such party is entitled to appeal from an 
adverse decree in a suit by him against an attach- 
ing creditor to have the assignment declarcd valid, 


without regard to 'the amount of the claim of the 
attaching creditor.^^^ If a particular claim against 
an estate exceeds the jurisdictional amount, the ju- 
risdiction cannot bc questioned on the ground that 
the estate, when distributod, will not yield a suffi¬ 
cient amount.41 Where the entire fund claimed by 
two parties is awardcd in shares to each, the value 
of the share of one of the parties who appeais will 
control the amount in controversy.^^ 

In a suit to sct aside an alleged fraudulent con- 
veyance or transfer, and to subject the property to» 
the satisfaction of complainanfs debt, the debt is the 
amount involved rather than the value of the prop¬ 
erty so far as the creditor is concerned.'*'^ 

(3) Dependent on Nature and wScot)c of Dcci- 
sion 

A proceedlng for review In the United State» su¬ 
preme court lies only where there has beon a declsloru 
by a tribunal vested with Judiclal authortty and act- 
ing in a JudiciaI capaclty. The statutes usually require 
that the Judgment of the Inferior court be flnal, 

A procccding for review iii the United States su¬ 
preme court will lic only where Ihcrc has been a dc- 
cision by a tribunal vested wilh judicial autbority 
and acting in a judicial capacily when making the 
decision.'^'^ Although a judgment, order, or decree 


C IO S.Ct. 5'23, 1'34 U.S. 117, 33 L. 

]Bjd. 853* . 

3 €.J. p 426 note 65. 

Repleviii or detiiLue 

(1) In replevin, if it be of goods 
dlstrained for rent, the amount for 
whioh avowry is made is the value 
of the matter in controversy; but if 
the writ be issued to try tille to 
property, it is in the nature of de- 
tiriue, and thie value of the article 
replevied is the value of the matter 
in controversy.—Peyton v. Robertson, 
D.C., 9 Wheat., U.S., 527, 6 L.Eld. 151. 

(•2) When in replevin judgment 
was rendered in favor of plaintiff 
for a portion of the property deliv- 
ered under the writ and in favor of 
defendant for a return of the residue, 
or its value, the same not being in 
excess of the jurisdictional amount, 
the coUrt is without jurisdiction to 
review the cause at the instance of 
plaintiff.—Pierce v. Wade, Kan., IQO 
U.S. 444, 2'5 L.Ed. 735. 

34. U.S.—Vicksburg S. <& P. R. Co. v. 

Smith, La., 10 S.Ot. 728, 135 U.S. 

ISS, 34 U.Bd. 95, 

3 C.J. p 426 note 66. 

35. AdjndicartiozL of possession sub- 
Ject to payment of money 

Where plaintiff is adjudged posses¬ 
sion and owner^hip of the preperty, 
subject to payment of a money judg- 
meht in favor of defendant, and de¬ 
fendant acquiesces, but plaintiff ob- 
jects to the ihoney judgment, the 


amount of the money judgment rath¬ 
er than the value of the whole prop¬ 
erty in controversy is the test of 
jurisdiction.—Pittsburgh Locomotive 
& Car Works v. Stato National Bank 
of Keokuk, lowa, 14 S.Ct. 1180, 154 
U.S. 626, 24 -L.Ed. 270. 

Amount claimed on executlon 

Where a bili was filed to enjoln a 
marshal from levying exeeution on 
certain property, which exeeution was 
for a sum less than the jurisdictional 
amount, an appeal dismissing the blll 
will not lie although the entire value 
of the property may exceed the ju¬ 
risdictional limit.—Ross V. ITcntiss, 
111., '3 How., U.S., 771, 11 L..Bd. 8(24. 

3G. U.S.—^Willls V, iDastorn Trust <& 
Banking Co., D.C., 17 S.Ct. 739, 16'7 
U.S. 76, 42 L.Ed. 83. 

3 O.J. p 428 note 71. 

37. U.S.—Martinez v. International 
Banking Corporation, Philipplne, -31 

. S.Ct. 408, 220 p.S. 214, 66 L.Ed. 438. 

Amount of mortgage or defleienoy 
afier f9reclo0]are 

tfnder 9 , biU, Sjeeklng to reform a 
deed by which coipplainant is.made 
te assume payrnent of a mortgage, ,the 
amount in controversy i^ the amount 
of the encuihbrance and not the 
amount of the deflclency which may i 
remain after foreclosure.—Elliott v. 
Sackett, 111., 2' S.Ct. -375, 108 U.S. lSi2, 
27 L.Ed. 673. 

38. U.S.—McMurray v. Moran, Nev„ 

28 


10 S.Ct 427, 134 U.H. tflO, 33 L.m 
814. 

3 O.J. p 431 note 90. 

39. n.S. —(''hapman v. HantUcy, lltnh, 

11 S.Ot 38'6, 161 U.S. 443, 3K L.PA 

227. 

8 O.J. p 428 note 00. 

40. tf-S.—ENtoH V. Ounl<‘r, MIhs., 7 S*. 
Ot. 851, 121 U.S. 183, 30 h.m. 884. 

3 aj. p 4 28 note 07. 

41. U.S.--01rtrk V, Bever, fowa, 11 
S.Ct 408. 139 U.S. 90, 36 t..Kd. 88. 

42. U.S,—Keogh V. Urlent K. Inn. 
Co., D.O., 14 S.Ct. 1181, 164 U.S. 
039, 124 'I..r0d. 558. 

43. U.S,—Oluit thdd V. Boyle, Tettn., 
10'5 U.S, 231, 20 L.EU 941. 

3 O.J. p 429 note 

44. U.S.—Campbell v. Boyreau, Oal.,. 
21 IIow. 228, 16 L.Ed. 96. 

Agreed oa«e 

It has be(‘n held that a writ of er¬ 
ror would lie to a Judgment (mtered 
on an agreed case in a federal olrault 
court—U, S. V, EUason, t^O., 16 Pet, 
U.S., 291, 10 LEd, 968, 

Speclal trihunal 

No appeal will lio from the deci- 
sipn of a specdal tribunal which 1» 
not judicial in Its nature and which* 
is constltuted for a particular pur- 
pose. — U. S. V. Fei^relra, Fla,, 3,8 
How., U.S., 40, 14 L.Ed. 42. 
Judgment on appeal from deoislon 
of administrative bqdy i 
Where the procedure in an inferior 
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is void, and not merely erroneous, it is so far to be 
considered in existence by the court tbat it may be 
reviewed and reversed and the parties restored to 
the position they originally occupied."^^ The action 
of a lower court in the exercise of its purely discre- 
tionary power will not be reviewed by the supreme 
court.'*^ 

Finality of determination. As a general rule, a 
proceeding for review will not lie from or to an in- 
terlocutory decision unless it is expressly permitted 
by statute; in the absence of such provision, in or- 
dcr that there may be a review, a final judgment, or- 
der, or decree must have been rendered in the 
cause.^'^ Ordinarily a judgment, order, or decree 
which determines the merits of the controversy, or 
the rights of the parties, and leaves nothing for fu¬ 
ture determination, is final and appealable.'*^ A final 
Judgment is one which disposes of the subject mat- 
ter of the controversy or terminates the litigation 
between the parties on the merits one that leaves 
nothing to be judicially determined;^® one which 
terminates the litigation between the parties on the 


merits of the case, and leaves nothing to be done 
but to en for ce by execution what has been deter- 
mined.^1 The form of the judgment is conclusive 
on the question of finality.^2 An order, judgment, 
or decree which terminates the litigation on the 
merits of the cause, so that, if there should be an- 
affirmance, the lower court would have nothing to 
do but execute its decree aiready entered, is final.^^- 
A reservation in a decree of a right to apply to the 
court for any order that may be necessary to the 
due execution of the decree does not destroy its. 
appealability.^4 

As a general rule an appeal does not lie where- 
a judgment, order, or decree is made or rendered’ 
on only part of the issues or causes in the case,, 
leaving others undisposed of.^^ A judgment, or¬ 
der, or decree is not final for the purpose of appeal 
when it does not settle or adjudicate all the princi¬ 
pies or equities of the cause, but only a part of 
them, or where what is left to be done is something 
more than is necessary in the mere execution there- 


federal court on appeal from the de¬ 
cision of an administrative body con- 
templates a judicial judgment, the 
supreme court has jurisdiction, on 
certiorari, to review the judgment of 
the inferior court to determino 
whether or not it is errioneous.— 
Federal Radio Cornmission v, Nelson 
Bros. Bond & Mortgage Co., Station 
WIB6, 53 S.Ot. 627, 289 V.S. 26'6, 77 
L.Ed. 116'6, 89 A.L.R. 406. r^heairing 
denied 54 S.Ct. 856, 292 U.S. 613, 78 
L.Ed. H72, and Federal Radio Oom- 
mission v. North Shore OhufOh, Sta¬ 
tion WPQC, 54 S.Ot. 856, 2'93 U.S. 6i:3, 
78 L.Ed. 14712, two cases, reversfng 
Nelson Bros. Bond & Mortgage Uo. Vi- 
Federal .Rad;o Cornmission,, 61 App. 
D.C. . 315, 62 Ii^.2d 854, certiorari 

granted Federal Riadio Cornmission v, 
Nelson Bros. Bond & Mortgage Co., 
5-3 S.Ct 506, 288 U.S. 597, 7'7 L.Ed. 
974. 

Appeals frohx patent ofBlce 

(1) Appeal from board of patent 
appeaIS' decision denying application 
for reissue is not within jurisdiction 
of Supreme Court of United States.— 
In re Kaser, Cust. & PatXpp., 64 F. 
2d 687. 

(2) Judgment of court of apiieals, 
refusing to take ‘ jurisdiction under 
the act df March 19, 19'3b, 'adopting 
by § '6, Comp.St § 9’516f, dertain pfo- 
visions pf tjie act of Febr. 20, il9(15, 
33 U.S.St. at 'L. p 728, of appeal f^oni 
commissioner of patents, affirming 
holding' of Examiner bf ihierferences, 
recomraending that registration of 
trade-mark be not, eanceled, was. heM 
not a "judicial ju,dgment/^ under Act 
Febr. 20, 1905, § 9, Comp.St., § 9494, 
but a mete administrative dbclsioh, 


and hence not subject to review by 
the supreme court, under Const. art. 
3.—Postum Cereal Co. v. California 
Fig Nut Co., App.D C., 47 S.Ct. 284, 
272 U.S. 693, 71 L.Ed. 478. 

Judge actlngr as arbitrator 

When a case is referred for arbi¬ 
tra tion to a judge before whom it 
does not come in due course of law, 
no appeal lies from his decision.— 
Campbell v. U. S., Colo., 32 S.Ct. 398. 
224 U.S. 99, 56 L.Ed. 684—Campbell 
V. Bdyreau, Cal., 21 How., U.R, 223, 
16 L.Ed. 96. 

45. U.S.—Oapron v, Van Noorden, N. 

, C., 2 Cranch 126, 2 L.Ed. '229. 

3 'C.J. p 467 note 88. 

45. U.S,—Credits Commutation 'Co. 
V. U. s:, Neb., 20 S.Ct, 63‘6, 17'7 U.S. 
311, 44 LiEd'. 782, afhrming 91 F. 
570, 34 C.O.A. 12. 

47- U.S.—Louisiana Nav. Co. v. 
Oyster Cornmission of Louisiana, 
La., 33 S.Ct. 78, 226 U.S. 99, 57 L. 
Ed. 1-3 S. 

3 'C.J. 'P 43'3 note 7, p 437 note 13. 

48. U.S.—HCity of Paducah v. Bast 

Tennessee Telephone Co., Ky., 3*3 S. 
Ct. 816, (229 U.S. '476, ,57 L.E.d. 1286. 
3 C.J. p 443 note 69, p 444 note '60. 
Jadgmpiat as a bar 
To constitute a final judgment or 
decree for the purpose of appeal, it is 
not necessary that it should be a bar 
to another siift or proceeding,—Beas- 
ley V. 'Texas & P. ‘R. Co., La., 24 S.Ct. 
16l4, 191 U:S. 49'2, 48 L.Ed. 274, af- 
ftrming 115 F. 952, 63 O.C.A. 434— 
3 C.J. p 4'e5'hote 73.' ‘ ’ ' ' 

Jadgmeiit by dlvided court 

The fact that a judgment is ren- 
defba by^ ah'eVenly diVided oourt dobs 


not impair its character as a final 
and appealable judgment.—Hartman? 
V. Greenhow, Va., 102 U.S. 67'2, 26 L. 
Ed. 271. 

Taxatiou of costs 

A judgment is not deemed final 
for the purpose of an appeal untii 
the costs are taxed or awarded and" 
inserted therein.—Wheeler v. Har- 
ris, N.Y., 1:3 Wall., U.S., '51, 20 L.Ed.. 
5'31—3 C.J. p 465 note 77. 

49. U.S.—Bostwick V. Brinkerhoff,. 
N.Y., 1 S.'Ct. 15, 106 U-S. '3, 27 L. 
Ed. 7'3—Beebe v. Russell, Ark., 19' 
How. 28'3, 115 L.Ed. 668. 

50. U S.—Withenbury v. U. 'S.. 111., 
5 Wall. '819, 18 L.Ed. ‘613. 

51. U.S.—Grant v. Phcenix Mut. L- 
Ins. Co., U.C., 1 S.Ct. 4'14, 106 U.S. 
429, 27 L.Ed. 237. 

52. U.S.—Louisiana Nav. Co. v. 
Oyster Cornmission of Louisiana,. 
La., 33 S.Ct. 78, 226 U.S. 99, 57 L- 

‘ Ed. 138. 

Pace of judgment is test of final¬ 
ity.—Gulf Reflning Co, of Louisi¬ 
ana v. U. S., La., 4'6 S.Ct. '52. 269 U.S. 
125 , 47 L.Bd. 195, affirming in part 
and reversing in part, C.C.A., U. S. 
V. Norvell, 298 P. 281. 

58. U.S.—LeWisburg Bank v. Shef- 
fey, Va., 11 S.Ct. 7'55, 140 U.S. 4^45, 
;35 L.Ed. 493. 

3 C.J. p 445 note '66, p 686 notes 29„ 
30. 

54. U.S.—^Winthrop Iron Co, v. 

Meeker, Mich., 3 S.Ct 111, 109 U.S. 
180, 27 L.Ed. 898. ' 

65. U.S.^—Deslions v. La Compagiil^ 

66n6mle Transatlantidue, N.Y^., 28 
S.Ct 664, 210 U.S. 95, '52 L.Ed.' 97’3. 
3 C.J. p 446 note 88. ^ ' 
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of.s® In the absence of statute, a decree to account der the control of the trial court by roason of the 
is regarded as interlocutory and not appealable pendency of a motion for a ncw trial, for rehcaring, 
and the fact that the decree grants other relief, to set the jtidgmcnt asidc, or otherwisc. 
such as an injunction,^^ or the payment of money Decisions as to particular mattcrs, The particu- 

or property into court for preservation,59 or the matters reviewablc by the supreme court usually 
■setting aside of conveyances,60 does not affect the ^epend on statutory regulations.®'^ Uiilcss othcrwise 
rule. However, if the decree disposes of all ques- provided by statute, interlocutory orders ovcrruling 
tions within the pleadings, and nothing remains but sustaining objections as to parties, dirccting, per- 
to adjust an account between the parties in the rnjtting, or refusing an amendnicnt as to parties, or 
exeeution of ihe decree, or there is a reference as ^ spbstkution or addition of parties, or an order 
to a collateral matter only, it is final for the pur- denying a motion to vacate such an order, are not 
pose of an appeal ;61 but if a reference is made for appealable.^s An order quashing a summons on the 
a judicial purpose, as to state an account between grpund that defendant was not found within the 
the parties, on which a further decree is to be en- gtate, -although in form an order to quash and not 
tered, the decree is merely interlocutory and an ap- ^ disraissal of ,the suit, is a final judgmcnt revicw- 
peal will not lie until after the final decree.62 supreme court.^^ An order sustaining 

An appeal ordinarily will not lie unless there has a demurrer to a pleading, without further action hy 
been a final disposition of the case, not only as to the court finally determining the partictdar suit or 
all the issues, hnt also as to all of the parties to proceeding, bcing a mere interlocutory order or de- 
the suit,®3 although it has been held that a decree cree, is not, in the absence of statute, appealahlc, 
may be final for the purpose of appeal as to one but is reviewablc only after final juclgment or do- 
or more of several parties in favor of or against cree.'^^ An order strikiiig out an answcr aticl judg- 
whom it finally settles the controversy, although it ment rendered on plaintifiF’s claim may he re¬ 
is interlocutory as to others.^^ An order or de- vicwed.'^^ Whether or not on the transfer of a 
cree, final in its nature, which is made in a matter cause from a state court to a fedcral court il is 
distinet from the general subject of Htigation, and necessary to file a ncw declaration is a quesiion of 
which afifects only the parties to the particular con- practice and not subject to review.'^^ 
troversy and those whom they represent, may be a judgmcnt on a pica in ahatement is not final in 
appeaied from.^5 sense that it may be reviewed before the final 

There is no final judgment or decree for the pur- determination of the cause,*^^ An appeal hy a de- 
pose of an appeal as long as the cause is stili un- fendant will lie from an order reviving a suit and 


sa U.S.—Lodge V. Twell, Mont, 10 
S.Ct 745. 135 U.S. 2’3-2, 34 'L.Bd. 153. 

3 C.J. p 459 note 47, 

57. U.S.—Keystone Manganese & 
Iron Co. V. Martin, Ark., 10 S.Ct. 
32, 132 U.S. 91, 33 L.Ed. 275. 

58. U.S.—Keystone Manganese & 
Iron Co. V. Martin, supra. 

1 'C.J. p '6*47 note 85. 

59. UjS.—P ulliam v. Christian, Va., 
6 How. >209, 12 L..Ed. 409. 

eo. U.S.—Pulliam v. 'Christian, su- 
pra- 

61. U.S.—Gulf Reflning Co. of 
Louisiana v. U. S., La., 46 S.Ct, 52, 
269 U.S. 125, 70 'L.Ed. 19'5, afflrming 
in part and reversing in part, C.C 
A., U. S. V. Norvell, 298 F. 281—■ 
Wintlirop Iron Co. v. Meeker, Mich., 
'3 S.Ct. 111, 109 U.S. 180, 127 L.Ed. 
898. 

1 C.J. p 648 note 90. 

612 . U.S.—Latta v. Kilbourn, D.C„ 14 

S.Ct. 201, 150 U.S. 521, 37 L.Ed. 
1169. 

3 C.J. p 449 note 96. 

63. U.S.—Meagher v. Minnesota 
Thresher Mfg. Co., Minn., 12 S.Ct. 
876, 145 U.S. 608, 36 L.Ed. 834. 

3 C.J, p 462 note 62. 


Decree dlsxnlssing hili as to one 

of several defendants is not final so 
as to permit an appeal,—Hohorst v. 
Hamburg-American Packet Co., 'N.Y., 
13 S.Ct, 590, 148 U.S. 262, *3'7 L.Ed. 
44'3. 

64. U.S.—U. S. V. River Rouge Im- 
provement Co., Mich., 46 S.Ct. 144, 
269 U.S. 41'1, 70 L.Bd. 339, revers¬ 
ing, C.C.A., 285 P. 111, 

3 C.J. p 464 note 66. 

65. U.S.—U. S. v. River Rouge Im- 
provement Co., supra. 

3 C.J. p 451 note 8. 

66. U.S.—Kingman & Co. v. West¬ 
ern Mfg. Co., Neb„ 18 -S.Ct. •78'6, 176 
U.S. 675, 42 L.Ed. 1192. 

3 C.J. p 465 note 74. 

67. U.S.—U. S. ex rei. Menscvich v. 
Tod, N.Y., 44 S.Ct. 282, 264 U.S. 
134, 68 L.Bd. 591. 

Ohange of venue 

In the absence of statute an order 
granting or refusing a change of ven¬ 
ue is not subject to review in the su¬ 
preme court.—'Cook V. Burnley, Tex„ 
11 Wall., U.S., 659, 20 L.Ed. 29—Mc- 
Paul V. Ramsey, lowa, 20 How., U.S., 
523, 16 L.Ed. 1010. 

68. U.S.—Onelda Navigation Corpo- 
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ratlon v. W. & S. Job Co„ N.Y,, 
40 S.Ct. '857, 262 U.S. 521, U L.Ed. 
697—Ex parte CutUng, Mo„ 94 U. 
S. 14, ,24 L.Ed. 40. 

Interventlon 

An Interlocutory or dlw.rotionary 
order or decree permlttlng or refus¬ 
ing to permit Interventlon In the 
cause is not appealable.—City of T^ow 
York V. Consolidated Oas Co. of New 
York, N.Y., 40 S.Ct. 611, 252 U.S. 219, 
64 L.Ed. '870, reversing Consolidated 
Gas 'Co. of New Tork v. NewUm, 2'60 
F. 10'22, 171 C.C.A. 669, which af- 
flrmed, D.C., 266 F. 238, certiorari de- 
nied 40 S.Ct 15, 250 U.S. '671, 6'! X.^.Ed. 
1199—3 C.J. p 469 note 96 M (1), p 
4'78 note 82. 

69. U.S.—Rosenberg Uros, & Co* v. 
Curtis Brown Co., N.Y., 4'3 S.Ct. 
170, 1260 U.S. 516, 67 L.Ed, 372, af- 
flrmlng, D.C., 28S P. 879. 

7a U.S.—De Armas v. U. S., La., 6 
How. 103, 12 L.Ed. 361, 

71. U.S.—Puller v. Olaflln, Ark., 93 
U.S. 14, 23 L.Ed. 785. 

7». U.S.—Mtna Ina. Co. v. Welde, 
Minn., 9 Wall. 677, 19 L.Ed, 810. 

73. U.S.—^Pitscpatrick v, Flannagan, 
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aclmitting an executor in the place of the deceased 
complainant, where 'the original suit has passed to 
a final decrce.'^^ 

Ordcrs for the production or inspection of books 
and papers usually are not regarded as final judg- 
mcnts which may be reviewed,'^^ and an appeal will 
not lic from an order merely compelling a witness 
to appear and tcstify or to answer certain questions, 
or holding that certain questions need not be an- 
swcrcd but an order which commits a witness for 
contempt for rcfusal to testify is a final order for 
the purpose of an appeal by him.'^'^ 

An appeal may be taken from a judgment, order, 
or decree finally dismissing the action or proceed- 
ing without plaintiff’s consent or granting a judg- 
nicnt or final order of compulsory nonsuit, as such 
judgment, order, or decree is a final determination 
of the cause,'^^ but, in the abscnce of a statute, an 
appeal will not lie at plaintiff’s instance from a 
judgment, order, or decree of dismissal or discon- 
tinuance entered at his request or with his consent, 
or from a voluntary nonsuit^^ Where an action is 
dismissed as to one only of two causes of action set 
up in the bili, declaration, or complaint, leaving the 
other to stand, an appeal will not lie, unless author- 
ized by statute, while the latter cause of action re- 
mains undccided nor, as a rule, will an appeal lie 
from a judgment, order, or decree overruling a mo- 
tion to set aside a dismissal or nonsuit and to rein- 
slatc the case.^^ Where a cross bili or cross com- 


I)laint is dismissed, the order or decree is not ap- 
pealable before final determination on the original 
bili or complaint.*2 

Unless the case comes within some special stat- 
utory provision, an order granting or denying a 
motion for a new trial is not reviewable,** but the 
rule does not apply where the question is whether 
or not the court had jurisdiction to grant or refuse, 
a new trial.*^ An order granting or denying a pe- 
tition for a rehearing is not appealable.*^ 

A judgment finally directing the payment of mon- 
ey is a final judgment which may be reviewed,*® but 
an order merely directing the payment of money 
into court pending litigation as to its ownership is 
not a final judgment subject to review.^'^ A judg¬ 
ment, order, or decree is final for the purpose of 
appeal where it determines the right to property in 
contest, real or personal, and directs it to be de- 
livered up or conveyed by one party to the other, 
and where the party is entitled to have the judgment 
or decree carried immediately into exeeution.** An 
order which merely directs a reference is not a final 
decree subject to review.*^ 

An appeal may be taken on matters arising after 
a final appealable judgment or decree which re¬ 
quire the judicial action of the court with relation 
to the rights litigated in the main suit making nec- 
essary a substantive and important order or decree 
when such order, or decree partakes of the nature 
of a final decision of those rights,90 although an 


Miss., 1 S.Ot. 369, 106 U.S. 648, 27 
L.M. 211. 

Statutory provisions 

Under the express provisions of 
statute there may be no reversal for 
error in ruling* on any plea in abate- 
ment other than a plea to the juris¬ 
diction of the court—Stephens v. 
Monongahela Nat Bank of Browns- 
ville, Pa., 4 'S.Ct. ,3'36, 111 U.S. 19'7, 
28 L.Bd. '399—Piquiqnot v. Pennsyl- 
vanla R. Co., Pa., 16 How., U.S., 104, 
14 L.Ed. 863. 

74. U.S.—Terry v. Sharon, Cal., 9 S. 
Ct 705, 131 U.S. 40, 33 L.Bd. 94. 
DexLlal of revlver may be reviewed. 

—Ex parte Slater, Mo., 38 S.Ct 266, 
246 U.S. 128, 62 L.Ed. 621. 

75. U.S.— Alexander v. U. S., Wis., 
26 S.Ct 366, 201 U.S. 117, 60 L.Ed. 
686 . 

3 C.J. P 496 note 16. 

Order of federal court, on petition 
of interstate commeroe comxnission, 

filed undfer Act Pebr. 4, 1887, § 12, 
directing offleer of cor^)oration to 
produce documents called for by the 
commission, is final, so as to sus- 
tain appeal to supreme court—Bilis 
V. Interstate Commerce Commission, 


TIL, 35 S.Ct 645, 237 U.S. 434, 59 L. 
Ed. 1036. 

76. U.S.—Alexander v. U. S., Wis., 
26 S.Ct 366, 201 U.S. 117, 50 L.Bd. 
686 . 

77. U.S.—Alexander v. U. S.. supra. 

78. U.S.—Beasley v. Texas & P. R- 
Co., La., 24 S.Ct 164, 191 U.S. 492, 
48 L.Ed. 274, affirming- 115 F. 952, 
53 C.C.A. 434. 

3 C.J. P 497 note 26. 

79. U.S.—Central Transp. Co. v. 
Pullman’s Palace-Car Co., Pa., 11 
S.Ct 478, 139 U.S. 24, 35 L.Ed. 
55. 

3 C.J. p 501 note 31. 

80 ^ U.S.—Ex parte National Enam- 
eling & Stamping Co., N.T., 26 S. 
Ct 404, 201 U.S. 166, 60 L.Ed. 707. 
3 C.J. p 502 note 42. 

81. U.S.—^Welch V. Mandeville, D.C., 
7 Cranch 152, 3 L.Ed. 299—U. S. 
V. Evans, Ky., 6 Cranch 280, 3 L. 
Bd. 101. 

82. U.S.—^Ayres v. Carver, Miss., 17 
How. 591, 16 L.Ed. 179. 

83. U.S.—Hume v. Bowie, D.C., 13 
S.Ct 682, 148 U.S. 245, 37 L.Ed. 
438. 

3 C.J. P 606 note 55. 
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84. U.S.—Phillips v. Negley, D.C., 

6 S.Ct 901, 117 U.S. 665, 29 L.Ed. 
1013. 

86. U.S.—Conboy v. First Nat. Bank 
of Jersey City, N.Y., 27 S.Ct. 50, 
203 U.S. 141, 61 L.Ed. 128. 

86. U.S.—^Wabash & Erie Canal Co. 
V. Beers, Ind., 1 Black 54, 17 L. 
Ed. 41—Forgay v. Conrad, La., 6 
How. 201, 12 L.Ed. 404. 

87. U.S.—Louisiana Nat. Bank v. 
Whitney, La., 7 S.Ct 897, 121 U. 
S. 284, 30 L.Ed. 961. 

88 . U.S.—Porgay v. Conrad, La., 6 
How. 201, 12 L.Ed. 404. 

3 C.J. P 513 note 10. 

89. U.S.—Grant v. Phoenix Mut L> 

Ins. Co., D.C., 7 S.Ct 849, 121 

U.S. 118, 30 L.Bd. 909. 

90. U.S.—In re Parmers’ Loan & 
Trust Co., Tex., 9 S.Ct '265, 129 
U.S. 206, 32 L.Ed. 656. 

3 C.J. P 518 note 49. 

Revival of suit 

On a bili in equity to revive, In 
the name of the executor of plain- 
tiff, a suit in equity which had gone 
I to final decree, a decree of re- 
vival, entered after due notice to 
I defendants, and after their appear- 
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appeal will not He where the action of the court is 
in the exercise of a mere ministerial duty.^i An 
appeal may lie from a decree, notwithstanding it is 
merely in execution of a prior decree in the same 
suit, for the purpose of correcting errors which 
originate in it,^^ but, when the decree appealed from 
is dependent on the decree to execute which it was 
rendered, it is vacated by the reversal of siich prior 
decree, and in such case the appeal which brings it 
into review will be dismissed for want of a sub- 
ject matter on which to operate.^S An appeal will 
not lie, unless the case comes within some spccial 
statutory provision, from an order setting aside a 
judgment previously rendered in the cause,94 tm- 
less the court was without jurisdiction to make the 
order.^^ 

Althoiigh in particular cases a review has been 
dcnied on the ground of want of finality, discrction 
of the court below, or other special grounds,^® a re¬ 
view has been allowed from a decree awarding an 
execution on a judgment^'^ and from a judgment 
refusing to quash or set aside an execution.^S An 
appeal will lie from a final decree confirming a ju- 
dicial sale.®^ An appeal lies from an order or 
decree ordering the sale of property on forcclosnrc 
of a mortgage,! although the order or decree is not 
appealable if it does not ascertain the amount dnc,2 
or if, without ordering a sale, it directs the cause 


to stand continued for further order or decree.^ 

■ As a general rulc an appeal will not lie to review 
a judgment, order, or dccroc, in so far merely as 
it awards or denies costs.'^ Howcvcr, judgmeuts or 
orders rclating to costs may bc rcvicwed where the 
matter of costs is not a matter of discrction bul of 
positive law, or where, although there is a discrc¬ 
tion, such discrction is rcvicwablc.^ 

Where a case is dccided on appeal and a mamlate 
issued directing the lower court to ciiter a specificd 
final judgment or decree, and the court, in obedi- 
cncc to the mandate, enters such judgtnent or de¬ 
cree, no appeal will lio therefrom.‘5 U is otherwisc, 
howcvcr, if the lower court renders a jiulgnient or 
decree different from, or not in substant ial com- 
pliancc with, that dircctod.'^ 

Dccisions in particular actiors or procec(Hnf;s. 
Jndgments or orders in attachment proceedings usn- 
ally are subject to review in ihc stipromc court if 
they are final,^ but not, in the absencc of statute, if 
they are merely interlocutory.^ In partition suits, 
in the absence of statute no ap]H‘al will lic from an 
order or decree merely appointing commissioners to 
makc a partition and report the same to the court, 
or from other mere interIocut()ry orders or de- 
crces.io In probate proceedings an api)eal will not 
lie from mere interlocutory orders or decrecs, unless 


•ance and pleading- to the bili, is ^ 
final decree from which an appeal 
will lie.—Terry v. Sharon, Cal., 9 
iS.Ct 705, 131 U.S. 40, 33 L.Ed. 94. 

'91. U.S.—Blossom V. Milwaukee & 
C. R. Co., Wis., 1 Wall. 656, 17 L. 
Ed. 673. 

92. U.S.—Chicag-o, D. & V. R. Co. 

V. Fosdick, in„ 1 S.Cl. 10, 206 

U. S. 47, 27 L.Ed. 47. 

■93. U.S.—Chicagro, D. & V. R, Co. 

V. Posdlck, supra. 

34. U.S.—Hume v. Bowie, D.C., 13 

S.Ct. 582, 148 U.S. 246, 37 L.Ed. 
438. 

35. U.S.—Hume v. Bowie, supra. 

36. U.S.—Carr v. Hoxie, R.I., 13 Pct. 
460, 10 L.Ed. 247. 

3 C.J. p 630 note 66 [b], p 631 note 

66 [a]. 

;37. U.S.—Clark v. Williard, 54 S. 

Ct. 616, 292 U.S. 112, 78 L.Ed. 

1160, modifylng- Mieyr v. Pederal 
.‘Surety Co. of Davenport, lowa, 23 
P.2d 969, 94 Mont. 608, certiorari 
granted Clark v. Williard, 54 S.Ct. 
103, 290 U.S. 619, 78 L.Ed. 640. 

‘38. U.S.—New Orleans R. Co. v. 
Morgran, La., 10 Wall. 266, 19 L.Ed 
892. 

Befuflai to OLuasli forthcomlng* 
liond as part of the process of exe¬ 


cution is not a judgment of the 
court, and much less is It a final 
judgment subject to review.—Amis 
V. Smith, Miss., 16 Pet, U.S., 303, 
10 L.Ed. 973. 

39. U.S.—Sage v. Central R. Co., 

lowa, 96 U.S. 712, 24 L.Ed. 641. 

1. U.S.—Bronson v. La Crosse & M. 

R. Co., Wis., 2 Black 624, 17 L.Ed. 
347, 369. 

42 C.J. p 17$ note 13. 

2. U.S.—Grant v. Phoenix Mut. L. 
Ins. Co., D.C., 1 S.Ct. 414, 106 U. 

S. 429, 27 L.Ed. 237—North Oaro- 
lina R. Co. v. Swascy, N.C., 23 
Wall. 405, 23 L.Ed. 136. 

3. U.S.—Burlington, C, R. & N. R. 
Co. V. Simmons, lowa, 8 S.Ct. 58, 
123 U.S. 62, 31 L.Ed. 73. 

42 C.J. p 176 note 18. 

4. U.S.—-Newton v. Consolidated 
Gas Co. of New York, N.Y., 44 g. 
Ct. 481, 265 U.S. 78. 68 L.Ed. 909, 
setting aside dismissal of appeal 
and affirming 44 S.Ct. 401, 264 U. 
S. 671, 68 L.Ed. 856, which dis¬ 
missed appeal, D.C., Consolidated 
Gas Co. of New York v. Newton, 
291 F. 704. 

3 C.J. p 636 note 30. 

5. U.S.—Newton v. Consolidated 
Gas Co. of New York, supra*— 
Florida Internal impr. Fund v. 
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Oreenough, Fla., 105 U.B. 527, 26 
L.Ed. 1157. 

3 C.J. p 63« note 36. 

6. U.S.—Aspen Mining & Snufitlng 
Co. V. BllIingH, Colo., 14 S.Ct. 4, 
160 U.S. 31. 37 L.Ed. 1)86. 

3 C.J. p 541 note 63. 

7. U.S.—In re Sanford Fork & Tool 
Co., Ind., 16 S.Ct. 291, ICO U.B. 
24 7, 40 J.<.IQcl. 414. 

8 C.J, p 54i note 64, 

8. U,S.—Fltzriatrlek v. Flannagan, 
Miss., 1 S.Ct. 369, 106 U.H. 648, 
27 L.Ed. ni. 

Disposltlon of olalm of interroaor 

Order finally dlspoMlng of the is- 
sue agalnst tho intervcuiing elalm- 
ant is subject to irovl<iw.—Gumbel v. 
PItkln, La., 5 S.Ct. 616, 113 U.B. 
546, 28 li.Ed. 1128. 
order distrlbutlng prooeed» of «ale 
Where gooda taken In attachment 
are aold, an order distributing the 
proeeeda of the sale is final, as It 
dispoaes of tho fund.—Gumbol v, 
Pitkin, Hupra. 

3. U.S.—Leltensdorfer v. Webb, N. 
M., 20 How. 176, 16 L.Ed. 891. 

10, U.S.—Clark v. Roller, 26 S.Ct. 
141, 199 U.S. 541, 50 L.Ed, 300, 
modifying 19 App.D.C, 539, 

8 C.J. p 567 note 38, 
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it is authorized by somc special statutory provi- 
sion.^^ 

An appcal will lie from a final order or decree in 
a suit for an injunction as from other final orders 
or dccrccs, and, as a rule, an order or decree is final 
for the piirpose of appeal when it disposes of the 
controversy biit, unless the case comes within 
some special statutory provision, an appeal will not 
lie from an order or decree granting*, continuing, 
refusing, dissolving, or refusing to dissolve a pre- 
liminary injunction or from any other mere inter- 
locutory order or decree.^^ 

Dccisions of intermediate appellate courts, The' 
statutes regulating reviews by the United States su^ 
preme court of decisions of intermediate appellate 
courts usually require that the judgment, order, or 
decree of the intermediate court be a final one.^^ 
A judgment, order, or decree of an intermediate ap¬ 
pellate court is not final unless it finally and fully 
determines the controversy.^^ On the other hand, 
it is final if it disposes of the controversy and leaves 
nothing further to bc done in the trial court except 
to carry into cffect the mandate of the intermediate 
court.^® The judgment of the intermediate court, 
to be final and appealablc, must' dispose of the case 
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as to all the parties.i"^ 

A judgment of an intermediate appellate court 
dismissing an appeal or writ of error from or to an 
inferior court for want of jurisdiction, and thus 
finally disposing of the case so far as the intermedi¬ 
ate court is concerned, is subject to review in the 
supreme court,but a proceeding will not lie to 
review an order of dismissal where no final judg¬ 
ment has been rendered or entered.^^ 

A judgment of affirmance of the intermediate ap¬ 
pellate court, if it is final, is reviewable by the su¬ 
preme court,2® but, as a rule, a judgment of affirm- 
ance which is not final is not subject to review, 
as in the case of affirmance of a judgment and a re- 
mand of the cause for further proceedings.^^ 

A judgment of an intermediate appellate court is 
final and reviewable where it reverses the judgment 
or decree of the lower court, and either renders 
judgment of dismissal or other judgment finally dis¬ 
posing of the case, or remands the cause to the 
lower court with specific directions to dismiss it or 
to render any other final judgment or decree, so that 
no further proceedings are to be had in the lower 
court except to carry the mandate into efifect but. 
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11. XJ.S.— Youngr V. Smilh, Ala., 15 
Pet. 287, 10 L.Ea. 741. 

12 . U.S.—Chesapeake & P. Tele- 
phene Co. V, Manning, D.C., 22 S. 
Ct. 881, 186 U.S. 238, 46 UBd. 
1144—Washington, G. & A. R. Co. 
V. Bradleys, D.C., 7 Wall. 676, 19 L. 
Ed. 274. 

Appeal from portlons of decree in 
appellanfs favor. 

Where telephone company pro- 
curcd permanent injunction unquali- 
fiodly restraining, as confiscatory, 
enforcement of public service com- 
mission’s rate orders, it could not 
appeal from portions of decree flx- 
ing value of its property for 1924. 
1926, and 1928, and rate of return 
to be allowed, since such portions 
would not be res judicata in event of 
further leglslative action by com- 
mission.—New York Telephone Co. v. 
Maltbie, N.Y., 64 S.Ct. 443, 291 U.S. 
645, 78 L.Ed. 1041. 

13. U.S.—City of Paducah v. East 
Tennessee Telephone Co., Ky., 33 
S.Ct. 816, 229 U.S. 476, 57 L.Ed. 
1286—Bufflngton v. Harvey, IlL, 
95 U.S. 99, 24 L.Ed. 381. 

3 C.J. P 559 note 8. 

Merger in final decree 

(1) Order granting interlocutory 
injunction is not appealable, where 
permanent inju;nction was later 
granted,—Smith y. Illinois Bell Tei-, 
ephone Qo., IlL, 4,6 S.Ct. 408, 270 U. 
S. 687, 70 I^.Ed- 747. 

(2) Where, on applicatio-n for an 
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interlocutory injunction, the injunc¬ 
tion was refused, and a decree en- 
tered dismissing the suit, the denial 
of the interlocutory application was 
merged i-n the final decree, and was 
not appealable.—Shafter v. Carter, 
Okl., 40 S.Ct. 221, 252 U.S. 37, 64 
L.Ed. 445. 

14. U.S.—^Warner v. Grayson, D.C., 
26 S.Ct. 240, 200 U.S. 257, 60 L. 
Ed. 470—Loeber v. Schroeder, Md., 
13 S.Ct, 934, 149 U.S. 580, 37 L. 
Ed. 866—Beaupre v. Noyes, Minn., 
11 S.Ct. 296, 138 U.S. 397, 34 L.Ed. 
991. 

3, C.J. p 584 note 21. 

Review of decisions of federal, state, 
and territorial courts see infra §§ 
203-28L 

15. U.S.—Macfarland v. Brown, D. 
C., 23 S.Ct. 105, 187 U.S. 239, 47 
L.Ed. 159. 

3 C.J. P 685 note 26. 

16. U.S.—Beasley v. Texas & P, R. 
Co., La., 24 S.Ct. 164, 191 U.S. 492, 
48 L.Ed. 274, aflirming 116 P. 952, 
53 C.C.A. 434. 

3 C.J. p 685 note 27. 

17. U.S.—Meagher v. Minnesota 
Thresher Mfg. Co., Minn., 12 S.Ct. 
876, 146 U.S. 608, 36 L.Ed. 834. 

18. U.S.—^Aztec Mining Co. v. Rip- 

ley, N.M., 14 S.Ct. 236, 161 U.S. 
79, 38 L.Ed. 80. , 

3 C.J. I) 587 iiote 42. 

19. U.S.—Crawford v. Haller, Wash., 
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4 S.Ct. 697, 111 U.S. 796, 28 L.Ed. 
602. 

3 C.J. p 688 note 49. 

20. U.S.—Salomon v. State Tax 

Commission of New York, 49 S. 
Ct. 192, 278 U.S. 484, 73 L.Ed. 

464, aflirming In re HechUs Es- 
tate, 159 N.E. 668, 246 N.Y. 602, 
and In re Simo’nson's Estate, 159 
N.E. 668, 246 N.Y. 601, both of 
which afiirmed In re Hecht's Es¬ 
tate, 220 N.Y.S. 325, 219 App.Div. 
656, which affirmed 216 N.Y.S. 321, 
127 Misc. 211—Texas & P. R. Co. 
V. Gentry, Tex., 16 S.Ct. 1104. 163 

U. S. 363, 41 L.Ed. 186. 

3 C.J. p 689 note 63. 

21. U.S.—Missouri & K. I. R. Co. v. 
Olathe, Kan„ 32 S.Ct. 46, 222 U.S. 
185. 56 L.Ed. 155. 

3 C.J. p 689 note 66. 

Taxation of costa 

Decree of affirmance without tax- 
ation of costs is not a final decree 
subject to review.—^Wheeler v. Har- 
ris, N.T., 13 Wall., U.S., 51, 20 L. 
Ed. 531—3 C.J. P 596 note 97. 

22. U.S.—^Arnold v. U. S. for use 
of W. B. Guimarin & Co,, S.C., 44 
S.Ct. 144, 263 U.S. 427, 68 L.Ed. 
371, dismissing error, C.C.A., 280 
P. 338—^Missouri & K. I. R. Co. 

V. Olathe, Kan., 32 S.Ct. 46, 222 

U.S. 185, 56 L.Bd. 155. ' 

3 C.J. p 689 note 67. 

'23. U.S.—Gulf Refining Oo. of Uoui- 
i; isiana v. U. S., La., 46 S.Ct. 52, 
h 269 U.S. 125, 47^ L.Ed. 196, afflrih- 
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in the absence of a statute to the contrary, a judg- 
ment of reversal, either in whole or in part, is not 
final for the purpose of review. where it remands 
the cause to the lower court for further proceedings 
in that court and a judgment reversing an in- 
terlocutory order or decree is not final or appeala- 
ble, unless by special statutory provision.^S A judg¬ 
ment of the intermediate court reversing the judg¬ 
ment or decree of the lower court in part and af- 
firming it in part is not appealable as a final judg¬ 
ment, unless it is such that no further proceedings 
can be had in the lower court except to carry the 
mandate into effect.^^ A judgment of an intermedi¬ 
ate court reversing the judgment of the inferior 
court and ordering a new trial is not a final judg¬ 
ment subject to review.27 

Where the decision of the intermediate appellate 
court was discretionary, an appeal will not lie to re- 
view it in the absence of an abuse of discretion.28 

(4) Dependent on Rendition, Form, or En- 
try of Judgment, Order, or Decree 

An order or Judgment made or rendered by a Judge 
at chambers is not reviewable by the United States 
supreme court. 

In the absence of statute, an order or judgment 
made or rendered by a judge at chambers is not re¬ 
viewable by the United States supreme court,and 
the fact that an order purports to have bcen made 


by the court does not render it appealable wheii it 
was, in fact, the order of the individual judge, and 
not of the court.^O Where a judgment must bc final 
in order to be reviewable, an ajipeal will not lie 
from a judgment which is not sigued by the judge 
where the signature of the judge is necessary to 
its fiuality.31 Mere informalities in the entry of a 
judgment will not generally prevent a review.'^^ 

c. Eigiit of Review 

Generally, review may be sought in the supreuie 
court by, and oniy by, parties to the proceedfng or de- 
termination below, and their representatives and privies, 
provided they have an interest in the subject matter 
of the controversy and are Injuriously affected by the 
Judgment or decree sought to be reviewed; but tho 
right to obtain review may be lost by waiver or es- 
toppel. 

Whilc the right to appeal to the supreme court 
from a judgment, order, or decree of an inferior 
court is, broadly speaking, a reci])rocal one, which 
must bc accorded lo ali parties withoul discrimina- 
tion,^3 such right may be exercised liy, and ouly by,. 
onc who was a party lo the aclion or proceeding be¬ 
low, or to the judgment, order, or decree, or who is 
a Icgal representative of, or privy to, a party 
and such party, representative, or jirivy must have 
or represent an interest in the sulijecl matter of tlie 
controversy,and be injuriou.sly affected or ag- 
grieved by the judgment, order, or decree coni- 
plaincd of.^® 


Ing In part and reversing in part, 
C.C.A., U. S. V. Norvell, 298 F. 
281—Chesapeake & P. Telephone 
Co. V. Manning, D.C., 22 S.Ct 881, 
186 U.S. 238. 46 L.Ed. 1144. 

3 C.J. p 690 note 74. 

24. U.S.—Martinez v. International 
Banking Corp., Philippine, 31 S. 
Ct. 408, 220 U.S. 214, 55 L.Ed. 438. 

3 C.J. p 591 note 76. 

25. U.S.—Tippecanoe County v. Lu- 
cas, Ind., 93 U.S. 108, 23 L.Ed. 822. 

3 C.J. p 691 note 77. 

26. U.S.—Earle v. Myers, D.C., 28 
S.Ct. 86, 207 U.S. 244, 62 L.Ed. 
191—Montana Min. Co. v. St. Lou- 
is Min. & Mill. Co., Mont, 22 S. 
Ct. 744, 186 U.S. 24, 46 L.Ed. 1039. 

27. U.S.—Johnson v. Keith, Ho., 6 
S.Ct. 669, 117 U.S. 199, 29 L.Ed. 
888 . 

3 C.J. p 692 note 82. 

28. U.S.—Conboy v. First Nat. Bank 
of Jersey City, N.Y., 27 S.Ct. 50, 
203 U.S. 141, 51 L.Ed. 128. 

3 C.J. p 596 note 1. 

U.S.—Lambert v. Barrett, N.J., 
15 S.Ct. 722, 157 U.S. 697, 'sg 

L.Ed. 865. 

3 C.J. p 609 note 1. 

Piiial order at stated term 
Although a writ of habeas cor¬ 
pus was .granted by a Circuit judge. 


at chambers, an appeal was propor 
where the flnal order, ovcrruling the 
retiirn and discharging the prison- 
er, was made by the court at a stat- 
ed term.—Plarkrader v. Wadloy, Va., 
19 S.Ct. 119, 172 U.S. 148, 43 L.Ed. 
399. 

30. U.S.—Carper v. Fitzgerald, Va., 
7 S.Ct. 825, 121 U.S. 87, 30 L.Ed. 
882. 

31. U.S.—^New York Life & Fire Ins. 
Co. V. Wilson, La., 8 Pot. 291, 8 
L.Ed. 949. 

32. U.S.—New Orleans Rallroad v. 
Morgan, La., 10 Wall. 266, 19 L. 
Ed. 892. 

3 C.J. p 615 note 36. 

33. U.S.—The Sydncy, N.Y., 11 S. 
Ct. 620, 139 U.S. 331, 36 L.Ed. 177. 

3 C.J. p 616 note 50. 

Separate appeals 

Different parties to an actlon who 
are separately aggrieved by a judg¬ 
ment, order, or decree are entltled 
separately to appeal therefrom or to 

sue out separate writs of error._ 

Cox V. U. S., La., 6 Pet. 172, 8 L. 
Ed. 359 -3 C.J. p 622 note 10. 

34. u.S.-~In re Leaf Tobacco Bd. 
of Trade, 32 S.Ct. 833, 222 U S 
578, 56 L.Ed. 323. 

3 C.J. p 616 note 65, p 617 note 57, p 
618 note 66. 
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pri-vity wlth partle» 

(1) Tho term “prlvi(‘.s,’' wlthin the 

meaning of th(‘ nile, lncludn.M, ac- 
cording to lh(‘ naturo of tho 
matter and tlu^ judgmtuU, (*x- 

ocutors and admlnlst ratorn, 
lenantH, or thosi» havlng nn Intoronl 
in reinalnder or nwornlon, or o-no 
who Ih mado a party hy iln* law, an 
ho who c'om(‘H in as a vcuioluaa 
Creon v. Watktnw, Ky,, 6 Wluait, 
260, 6 L.Ed. 256. 

(2) A wrIt of orror will lio In tho 
namo of ihf‘ ludrw of a dt*<M*a.M(‘(i ton¬ 
ant by a landlord who had undortalt- 
en dofonse of th(‘ huH in tln* 
name of hin tonant wlth tho lattor‘H 
comscuit—-Kellogg v. Forpyth, Ilh, 24 
How., U.S., 186. 16 L.Ed. 1)5-1. 

36. U.S.—MoChindloHH v. Pratt, Ha- 
wall, 29 S.Ct. 144. 2H U.S. 437, 53 
L.Ed. 271. 

3 C.J. p 624 note 18. 

36. U.S.—-LowIh v. ct, s., Mo., 30 S. 

Ct. 438, 216 IT.S. 611, 54 L.Ed. 637. 

3 G.J. p 629 note 3. 

Oorrect deoialou 

A party oannot appeal fr{)m a do- 
cialon which 1« correet as far uh hlH 
ihteresta aro coneerned, or which 
does not afCect his intorests, how- 
ever orroneous and projudlclal it 
may be to tho rlghts and interests 
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In accordance with the foregoing rules, particu- porate party,^l purchasers at judicial or execution 
lar litigants and persons in particular relations may sales,receivers, commissioners, or other like offi- 
or may not be entitled to obtain review of a judg.- cers,^^ tnistees,^^ States and territories,^^' and the 
ment or decree, depending on the existence of the United States.^® 

requisite interest and prejudice, as, for example, Deprimtion or loss of right. While a party can- 
claimants to a particular fund or property,^^ inter- not, as a rule, be deprived of his right of appeal 
veners,38 bankrupts and insolvents,^® heirs at law to the supreme court by the fault of a court or pub- 
of a party,'^^ stockholders or bondholders of a cor- lic officer,^'^ he may waive such right, or be estopped 


of some other party or person.— 
Crawshay v. Soutter, Wis„ 6 Wall. 
739, 18 L.Ed. 845. 

Injury from part of judgiuent 
A party who is aggrieved by only 
one part of a judgment or decree 
cannot by appeal question another 
part which has ,no bearing or effect 
on his rights or interests; he can 
complain of only such parts of the 
judgment or decree as aifect him.— 
Sage V. Central R. Co. of lowa, lowa, 
93 U.S. 412, 23 L.Ed. 933. 

Judgment in own favor 

(1) A plamtift or defendant cannot 
ordinarily appeal or prosecute a writ 
of error from or to a judgment, 
order, or decree in his own favor, 
since he is not aggrieved thereby.— 
Public Service Commission of Mis- 
souri V. Brashear Freight Lines, Mo., 
59 S.Ct. 480, 306 U.S. 204, 83 L.Ed. 
608, dismissing appeal, D.C., Bra¬ 
shear Freight Lines v. Public Serv¬ 
ice Commission of Missouri, 23 P. 
Supp. 865, rehearing denied Public 
Service Commission of State of Mis¬ 
souri V. Brashear Freight Lines, 59 
S.Ct. 784, 306 U.S. 669, 83 L.Ed. 1063. 

(2) Telephone company, which se- 
cured decree in its favor in district 
court, was not entitled to prose¬ 
cute appeal for purpose of procuring 
review of findings of court with re- 
spect to value of company’s proper- 
ty or other findings.—Lindheimer v. 
Illinois Bell Telephone Co., 111., 54 
S.Ct 658, 292 U.S. 151, 78 L.Ed. 1182. 

(3) However, a party may prose¬ 

cute a writ of error to reverse a 
judgment which is in form or part- 
ly in his favor, if it does not give 
him all he is entitled to or is oth- 
erwlse erroneous and prejudicial.— 
Capron v. Van Noorden, N.C., 2 

Cranch 126, 2 L.Ed. 2'29. 

37. Dlversion of fuud 

Party claiming fund has a r-ight 
to appeal from an order diverting 
the fund for other purposes.—Hovey 
V. McDonald, D.C., 3 S.Ct 136, ?.09 
U.S. 1,50, 27 L.Ed. 888. 

38. U.S.—City of Chicago v. Chi- 
cago Rapid Transit Co., 111., 52 S. 
Ct 2, 284 U.S. 677, 76 L.Ed. 601 
—Savannah v. Jesiip, Ga., 1 S. 
Ct 512, 106 U.S. 563, 27 L.Ed. 276. 

dty in rate Utigratlou 

In a suit by a railway company 
against commerce commission and 
attomey general to restrain the en-; 


forcement of a rate order, such de- 
fendants not appeaiing from an in- 
junction, the city, intervening de¬ 
fendant, had no separate standing en- 
titling it to appeal.—City of Chi¬ 
cago V. Chicago Rapid Transit Co„ 
111., 52 S.Ct 2, 284 U.S. 577, 76 L.Ed. 
501. 

luterventiou rejected 

(1) As a rule one whose applica- 
tion to intervene, or to be admitted 

j as a party defendant in a suit has 
been rejected by the court cannot ap¬ 
peal from the final judgment ren- 
dered in the suit—Guion v. Liver- 
pool, L. & G. Ins. Co., Ind., 3 S.Ct 
108, 109 U.S. 173, 27 L.Ed. 895. 

(2) He may not appeal from the 
Judgment, order, or decree dismiss¬ 
ing his petition or motion for inter- 
vention where such ruling is not 
appealable because it is discretion- 
ary.—Ex parte Cutting, Mo., 94 U.S. 
14, 24 L.Ed. 49. 

39. Defendant who recelves his dis- 
charge in bankruptcy or insolvency 
pending an action, and who is pro- 
tected by such discharge, has no fur- 
ther interest therein, and cannot ap¬ 
peal or bring error to review a judg¬ 
ment rendered against him prior to 
his discharge.—Knox v. Exchange 
Bank, Va., 12 Wall, 379, 20 L.Ed. 287. 

40. Action involving realty 

Where a party to a real action in¬ 
volving real property dies pending 
the action or after judgment, his 
heirs at law may seek review of a 
judgment therein.—Green v. Wat- 
kins, Ky., 6 Wheat. 260, 6 L.Ed. 256. 

41. U.S.—^Ex parte Cutting, Mo., 94 
U.S. 14, 24 L.Ed. 49. 

AS parties or quasi parties 

If stockholders, bondholders, or 
noteholders have been made parties 
or quasi parties to the litigation, or 
have become parties by Intervention, 
they may appeal or bring error to 
protect their interests.—Perlman v. 
U. S., N.Y., 38 S.Ct 417, 247 U.S. 
7, 62 L.Ed. 950—3 G.J. p 652 note 88. 

42. U.S.—^Williams v. Morgan, La., 
4 S.Ct 638, 111 U.S. 684, 28 L.Ed. 
659. 

Order refusing to confirm sale is 

one as to which purchaser has right 
of review since, by acceptance of 
his bid, he becomes a party in a 
sense and has an interest—Knee- 
lahd V. American L. & T. Co., Ind., 
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10 S.Ct. 950, 136 U.S. 89. 34 L.Ed. 
379—3 C.J. p 652 note 9i: 
Distribution of proceeds 

(1) A purchaser cannot appeal 
from an order making a distribu¬ 
tion of the proceeds of the sale.— 
Central Trust Co. v. Grant Locomo- 
tive Works, Ohio, • 10 S.Ct 736, 135 
U.S. 207, 34 L.Ed. 97. 

(2) Such right exists, however, 
where, by an agreement recognized 
by the court, the purchasers are 
interested in the matter of the dis¬ 
tribution to pay expenses and allow- 
ances,—^Williams v. Morgan, La., 4 
S.Ct. 638, 111 U.S, 684, 28 L.Ed. 559. 

43. U.S.—Hinckley v. Gilman, C. & 
S. R. Co., IlL, 94 U.S. 467, 24 L. 
Ed. 166. 

Settlement of accoiint 
Receiver may appeal from orders 
relating to the settlement of his ac- 
count.—Hinckley v. Gilman, etc., R. 
Co., IlL, 94 U.S. 467, 24 L.Ed. 166. 
Deava to appeal 

Allowance of a receiver’s appeal 
by a Circuit justice is equivalent to 
leave by the court to the receiver 
to take an appeal, so that a mo¬ 
tion to dismiss for lack of court 
permission to appeal will be de¬ 
nied.—Farlow v. Kelly, Ohio, 131 
U.S. appendix cci, 26 L.Ed. 427. 

44. U.S.—Hassall v. Wilcox, Ind., 6 
S.Ct 189, 115 U.S. 598, 29 L.Ed, 
504. 

45. U.S.—South Carolina v. Wesley, 
S.C., 15 S.Ct 230, 155 U.S. 542, 39 
L.Ed. 254—Georgia v. Jesup, Ga., 
1 S.Ct 363, 106 U.S. 458, 27 L. 
Bd. 216. 

46. Under an act of congress of 

March 3, 1887, authorizing sUits 

against the United States, the latter 
may appeal from any judgment, for 
any amount, rendered against it— 
U. S. V. Davis, Md., 9 S.Ct 657, 131 
U.S. 36, 33 L.Ed. 93. 

Private land claime 

Being a proper and necessary par¬ 
ty to the suit, United States may 
appeal from a decision by the court 
of private land claims in favor of a 
petitioner, although it has no in¬ 
terest in the resuit of the litiga¬ 
tion. — ^U. S. V. De Conway, 20 S. 
Ct 13, 175 U.S. 60, 44 L.Ed. 72. 

47. U.S.—New York Mut L. Ins. 
Co. V. Phinney, Wash., 20 S.Ct. 
906. 178 U.S. 327, 44 L.Ed. 1088— 
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to assert it,^^ as where he voluntarily acquiesces in, 
ratifies, or recognizes the validity of, the judgment, 
order, or decree against him, or otherwise takes a 
position which is inconsistent with the right to ap- 
peal therefrom>9 So a party’s right of review is 
waived or estopped where the judgment, order, or 
decree is regularly rendered or made, on agreement 
or otherwise, with his express or implied assent 
but a voluntary compliance with the judgment, or¬ 
der, or decree by payment or performance is not 
necessarily a bar to obtaining its review, particu- 
larly where restitution may be enforced, or the efifect 
of compliance may be otherwise undone, in case of a 
reversal,^^ except where the payment or perform¬ 


ance is by way of compromise or agrccmcnt to Bct- 
tle the controversy,^^ or where compliance with the* 
judgment or decree leaves nothing on which a jiiclg- 
ment of reversal can operate, so that only a inoot 
question remains.53 So, also, the voluntary accept- 
ance of benefits accruing under a judgment or de¬ 
cree may operate as a waiver or release of errors, 
estopping the party from obtaining review,un- 
less the circumstanccs are such that the action tak- 
en is not inconsistent with assertion of the right tO' 
obtain review of the determination.®^ As a nile, 
the right to prosecute an appeal to the supreme 
court will not be lost by pursuing soine other rem- 

edy.56 


Martin v. Hunter, Va., 1 Wheat. 
304, 4 L.Ea. 97. 

48. U.S.—Elwell V. Fosdick, 111., 10 
S.Ct. 598, 134 U.S. 500, 33 L.Ed. 
998. 

A formal release of errors, for a 

valuable consideration, or under seal, 
will waive the right, or estop the 
party, to prosecute a writ of error 
as to such errors as are covered by 
the release.—Elwell v, Fosdick, su¬ 
pra—3 C.J. p 663 note 7. 

ZSvideiLce of waiver 

Affldavits and other competent evi- 
dence dehors the record may be re- 
ceived to establish the fact that 
appellant or plaintifC in errot has, 
since the jud&ment, order, or de¬ 
cree complained of, abandoned or 
waived the right to prosecute the 
appeal or proceeding in error.—El¬ 
well V. Fosdick, 111., 10 S.Ct. 598, 
134 U.S. 500, 33 L.Ed. 998. 

49. U.S.—Cra^shay v. Soutter, Wis., 
6 Wall. 739, 18 L.Ed. 846. 

ACQLUiescence held not shown 

A party cannot be held to have ac- 
Quiesced in an interlocutory order 
or decree by proceeding in the case 
if such -action is not inconsistent 
with an appeal, as where there is no 
stay of proceedings and it is nec- 
©ssary for him to go on in order 



and exceptions.—Stone v. South Car- 
olina, S.C., 6 S.Ct. 799, 1X7 U.S. 430, 
29 L.Ed. 962. 

50. U.g.—tr. S. V. Babbitt, 104. U.S. 
767, 26 L.Ed. 921. 

Judgment not covered by consent 

The consent of a party to a par- 
ticular judgment, order, or decree 
will not preclude him from appeal- 
ing from a subsequent judgment, or¬ 
der, or decree not in conformity to, 
or covered by, his consent.-r-Living- 
?ton V. Woodworth, Mass., 15 How. 
646, 14 L.B4. 809. 

51., UiS. —Dakota County v., 

den, Neb-, 6 S.Ct. . 428, 113 U.S. 
222 , 28 L,Bd. 981—O'Hara v. Mac-. 


I Connell, Pa., 93 U.S. 150, 23 L.Ed. 

[ 840. 

The involuntary payment, per¬ 
formance, or satisfaction of a judg¬ 
ment, order, or decree does not af- 
fect the right to appeal or brlng 
error therefrom.—0'Hara v. MeCon- 
nell, supra. 

Avolding compulsory enforcement 

Whether payment or performancos 
of a judgment, order, or decree is 
voluntary or involuntary depends up- 
on the. circumstances. Payment, per¬ 
formance, or satisfaction of a judg¬ 
ment, order, or decree on exeention 
or to avbld its compulaory enforcc- 
ment by pending or threatened cx- 
ecution, contempt proceedings, or 
otherwise, is regarded as coerced, 
and not voluntary within the nilo 
that a voluntary payment, perform¬ 
ance, or satisfaction bars an appeal 
or proceeding in error for reversal. 
—0’Hara v. McConnell, supra. 

52. U.S.—Little V. Bowers, K.J., 10 
S.Ct. 620, 134 U.S. 647, 33 L Ed. 
1016—Dakota, County v. Glldden, 
Neb.. 6 S.Ct. 428, 113 U.S. 222, 28 
L.Ed. 981. 

53. U.S.—American Book Co. v. 
State of Kansas, Kan., 24 S.Ct, 
894, 193 U.S. 49, 48 L.Ed. 613. 

8 C.J. p 676 note 1. 

54. U.S.—Crawshay v, Soutter, Wis., 

6 Wall. 739, 18 L.Ed. 846. 

Amouut less tha». claim 
Acceptance or collection of amount 
of judgment for less than amount of 
claim, is sufficient to estop. a party 
from appealing for the purpose of 
modifying the judgment so as to in- 
crease the amount of the rocovery. 
—U. S. V. Benedict, N.T., 43 S.Ct. 
357, 261 U.S. 294, 67 L.Ed. 662, af- 
flrming, C.C.A., 280 F. 76. 

55. .U.S.—GilflUan v. McKee, App.D. 
C., 16 S.Ct 6, 169 U.S. 303, 40 L. 
Ed, 161. 

Right to r©*vlew not waived or 
top.ped 

(1) Wh^re the right to the bene¬ 
fit received is conceded by the op¬ 
posite party or appellant is entitled J 
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theroto in any event, so that it eould 
not be denled if the portlons of the 
jUdgmont or decree grantlng It 
should be rever.«ied.—Erwln v. XjOw- 
ry, La., 7 I-Tow. 172, 12 L.Ed. 656. 

(2) Where appellant is «hown to 
be so abHolutely entltl<*d to th(‘ mmi 
collected or aceepted that r('V('rHal 
of the judgment or decree will not 
affect his right to 11, as in the ense 
of the collection of an admltted or 
uncontroverted pari of his dernahd, 
and in other llke eases.-—Erwin v. 
Lowry, supra. 

(3) Where the eontroversy Is a 

soparahle one and th(% difft»rent, 
Parts of the Judgment, order, or 
decree are sepa^at(^ atid indeiamdent, 
so that acceptane.(^ of a henefll from 
the part which is ravf>rnM<^ Ih not 
inconsistent with an appt^al from 
the part which is (lillUlan 

V. McFCee, App.TXC*:., 16 S-Ct. 6, 159 
U.S. 803, 40 L.Ed. 161- IhUTy v. 

Abraham, Ga., 93 U.S. 38, 23 fj.Ed. 
794. 

(4) The receipt hy an appellant 

of the halapce remaining aftor the 
satisfaction of prior lltnm (ioes not 
estop him from appealing from that 
part of the decree adjudglng the 
prlority of tliose llcms. ■ Ut'.vm‘S v. 
Dumont, N^.Y., 0 486, 130 U.S. 

364, 32 L.Ed. 934. 

(5) The acceplanct' of a share in 
a sptadal fund do(‘.s not operate as 
a waiver of an appeal from another 
part of tho deerce dlsposing of the 
genera! fund.—GilflUan v. MctCee, TX 
C., 16 S.Ct. 0, 159 U.S. 303, 40 L.Ed. 
161. 

56. BHl of roviaw 

The flllng and pfosecution of a 
bili of review, or of a petltion In the 
nature thereof, is not a waiver of 
tho right to appeal from tho orig- 
inal Judgment of deerne, at least 
whoro there ts no aotton of the court 
on the petition and angwor.—0'Hara 
v. MacConnell, Pa., 93 U.S. 160, 23 
L.Ed. 840. 

IVCption for aew trial 

A mere motion or petltion, for a 
new trjal not granted, do©^ not 
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d. Presentation and Beservation in Lower Court 
of Grounds of Review 

As a genera! rule, questions not raised and proper- 
!y preserved for review In the trlal court, by objec- 
tions and exceptions to the court's ruling thereon, wiJI 
not be considered on review by the supreme court. 

Ncccssity and sufficicncy in general. Subject to 
a few exceptions and limitations,®'^ the general rule 
is that questions, of whatever nature, not raised and 
properly preserved for review in the trial court will 


not be noticed on appeal to the supreme court 
and this is the case, irrespective of consent or waiv- 
er by the parties and notwithstanding any stipula- 
tions to the contrary into which they may have en- 
tered.ss Accordingly, the supreme court will not 
consider or entertain particular questions or mat- 
ters not raised in the court below, as with respect 
to relief,®® causes of action or grounds for recov- 
ery,®^ grounds of defense or opposition,®^ or con- 


waive a writ of error.—U. S. v. 
Hodge, La., 6 How. 279, 12 L.Ed. 437. 
Appeal to Circuit court of appeals 
The fact that an appeal might 
have been taken to the supreme 
court in the flrst instance does not 
estop appellant from subsequently 
appeal i ng to that court from the 
judgment of the Circuit court of ap¬ 
peals to which the cause was first 
taken.—Northern Pac. R. Co. v. Ama¬ 
to, N.Y., 12 S.Ct. 740, 144 U.S. 465, 
3$ L.Ed, 596, afflrming 49 F. 881, 1 
CC.A. 468. 

57. U.S.—Hormel v. Helvering, 61 
S.Ct. 719, 312 U.S. 552, 86 L.Ed. 
1037, afflrming, C.C.A., Helvering 
V. Hormel, 111 P.2d 1, certiorari 
granted Hormel v. Helvering, 61 S. 
Ct. 35, 311 U.S. 626, 85 L.Ed. 397. 

Question of administratiou 

Whother supreme court should re¬ 
view a question raised in it for the 
flrst time depends on the facts and 
circumstances disclosed by the par¬ 
ticular record; as the rule is for 
the purpose of orderly administra- 
tion and the attainment of justice, 
whother or not the court will follow 
it is ordinarily a question of admin- 
istratlon.—Hormel v. Helvering, su¬ 
pra. 

Parties proceediug on mutual mls- 
take 

It has been held that an errone- 
ous judgment may be reversed where 
the parties proceeded on a mutual 
mistake of the law, although the 
only ground relied on in the court 
below against the judgment is not 
sustained.—Murdock v. Ward, N.Y., 
20 S.Ct. 776, 178 U.S. 139, 44 L.Ed. 
1009. 

58. U.S.—Hormel v. Helvering, 61 

S.Ct. 719, 312 U.S. 562, 85 L.Ed. 
1037, afflrming, C.C.A., Helvering 
V. Hormel, 111 F.2d 1, certiorari 
granted Hormel v. Helvering, 61 S. 
Ct 35, 311 U.S. 626, 85 L.Ed. 397 
—^Denver Union Stock Yard Co. 
V. U. S., Colo., 68 S:Ct 990, 304 U. 
S. 470, 82 L.Ed. 1469, afflrming, D. 
C., 21 F.Supp. 83—B.ecker Steel On- 
of America v. Cumjmings, N.T., 
66 S.Ct 15, 296 U.S. 74, 80 I^Ed. 
64, afflrming, C.C.A., 76 P.2d 1005, 
afflrming, D.C., 10 F.Supp.’ 343, 

certiorari granted 65 S.C*t 667, 
296 U.S; 724, 79 L.Ed. 1677—Duig- 
nan v. U. S., N.T., 47 S.Ct 666, 274 


U.S. 195, 71 L.Ed. 996, afflrming, 
C.C.A., XT. S. V. Duignan, 4 F.2d 
983. 

3 C.J. p 689 note 41. 

Actions by or against exeeutors and 
administrators 

U.S.—^Walker v. Beal, Mass., 9 Wall. 

743, 19 L.Ed. 814. 

Public lands 

(1) In proceedings relating to 
Public lands it has been held that 
the objection that the grant was 
fletitious cannot be raised for the 
flrst time in the supreme court.— 
U. S. V. Larkin, Cal., 18 How. 557, 15 
L.Ed. 485. 

(2) The same is true of an objec¬ 
tion that the receiver took part with 
the regis ter in the hearing and de- 
cision in the land office.—Carr v. 
Fife, Wash., 15 S.Ct 427, 156 U.S. 
494, 39 L.Ed. 508. 

Bight to urge other ground to sup- 
port judgment dlstinguished 
Although respondent or appellee 
in federal appellate court may, with- 
out cross petition or appeal, sup- 
port judgment in his favor on 
grounds different from those on 
which the court below rested its de- 
cision, It is only in exceptional 
cases, and then only in cases Corn¬ 
ing from the federal courts, that 
United States supreme court consid¬ 
era questions urged by a petitioner 
or appellant but not pressed or 
passed on in the courts below.—Mc- 
Goldrick v. Compagnie Generale 
Transatlantique, 60 S.Ct. 670, 309 U. 
S. 430, 84 L.Ed. 849, reverslng Com¬ 
pagnie Generale Transatlantique v. 
McGoldrick, 18 N.E.2d 28, 279 N.Y. 
192, afflrming 4 N.Y.S.2d 661, 254 
App.I>iv. 237, reargUment denied and 
remittitur amended 21 N.E.2d 199, 
280 INT.Y, 691, certiorari granted Mc¬ 
Goldrick V. Compagnie Generale 
Transatlantique, 59 S.Ct. 1043, 307 
U.S. 620, 83 L.Ed. 1499. 

59 . U.S.—^McDonald v. Smalley, 
Ohio, 26 Pet. 620, 7 L.Ed. 287. 

60. U.S. 7 —^luU V. Burr, Mass., 34 
S.Ct. 982,, 234 U.S. 712, 58 L.Ed. 
1567, afflrming; 206 F. 1, 124 C.C. 
A.. 136, rehearing denied 207 F. 
543, 125 C.aA.,22L 

61. U.S.—Pennsylvania R. Co. v. 
Public Utilities Commission of 
Ohlo, Ohio, 66 S.Ct. 687, 298 XT, 
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s. 170, 80 L-Ed. 1130 —^Dayton- 

Goose Creek Ry. Co. v. U. S., Tex., 
44 S.Ct. 169, 263 U.S. 466, 68 L. 
Ed. 388, 33 A.L.R. 472, afflrming, 
D.C., 287 F. 728—U. S. v. North 
American Transportation & Trad- 
ing Co., 40 S.Ct. 518, 253 U.S. 330. 
64 L.Ed. 935, afflrming North 
American Transportation & Trad- 
ing Co. V. U. S., 53 Ct.Cl. 424. 

62. U.S.—United Rys. & Electric Co. 
of Baltimore v. West, 50 S.Ct. 123, 
280 U.S. 234, 74 L.Ed. 390, re- 
versing 145 A. 340, 157 Md. 70— 
City and County of Denver v. 
Denver Union Water Co., Colo., 38 
S.Ct. 278, 246 U.S. 178, 62 L.Ed. 
649—Johnson v. Lankford, OkL, 38 
S.Ct. 203, 245 U.S. 641, 62 L.Ed. 
460. 

lucousistent defense 

Text rule is especially true where 
the defense which is sought to be 
urged in the supreme court is In- 
consistent with the defense relied 
on in the court below.—State of Ohio 
ex rei. Seney v. Swift & Co., Ohio^ 
43 S.Ct. 22, 260 U.S. 146, 67 L.Bd- 
176, dismissing appeal, C.C.A., 270 F. 
141. 

Particular defenses 

(1) Contributory negligence or as- 
sumption of risk—Southern R. Co. 
V. Gadd, Tenn., 34 S.Ct. 696, 233 U. 
S. 572, 58 L.Ed. 1099. 

(2) Statute of limitations.—Bar- 
don V. Land & River Impr. Co., Wis., 
15 S.Ct. 650, 167 U.S. 327, 39 L.Ed. 
719—Upton V. McLaughlin, Wyo,, 
105 U.S. 640, 26 L.Ed. 1197. 

Validlty of contract 

(1) As a rule an objection to the 
validity of a contract or instrument 
in. suit cannot be urged for the first 
time in the appellate court.—Robin- 
son V. Belt, Ind.T., 23 S.Ct. 1$, 187 
U.S. 41, 47 L.Ed. 65—McGahan v. 
Rondout Nat. Bank, S.C., 15 S.Ct. 347, 
166 U.S. 218, 39 L.Ed. 403. 

(2) Thus it cannot be objected.for 
the first time on appeal that a oon- 
tract i« usurious.—Ewing v. Howard, 
Tenn., 7 Wall. 499,. 19 L.Ed. 293— 
Newell V. Nixon, La., 4 Walt, 672, 
18 L.Ed. 305. 

(3) Howeyer, illegality of a con¬ 
tract may be raised for the flrst 
time on appeal where it appears QP 
the face of the pleadings, pn the 
face of the contract, or from the 
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stitutional questions.^3 5o^ also, a party cannot, 
when a cause is brought iip for review to the su¬ 
preme court, assume an attitude inconsistent with, 
or different from, that taken by him at the trial;^^ 
he is restricted to the theory on which the cause 
was prosecuted or defended in the court below.^5 
So the parties cannot change their theory or po- 
sition as to the nature of the cause o£ action,^^ 
grounds of defense or of opposition,®'? construction 
of pleadings,®^ relief sought and grounds therefor,®^ 
evidentiary matters,70 and the measure of damages 
or the amount of recovery.*^! 

For a matter to have been sufficiently presented 
before the trial court so as to warrant review on ap- 
pcal, it must have definitely been called to the trial 
court’s attention sufficiently to obtain a ruling there- 
onF2 Even where the constitutionality of a law is 
questioned in the lower court, new grounds cannot 
be first urged on appcal.'^^ 


Ohjections and moHons and rulings thercon. In 
accordance with the rule stated above that questions 
not presented in the trial court ia some appropriate 
manner will not be considercd on review by the 
■supreme court, it is a rulc of gcncral application 
that ohjections must bc made in the trial court in 
order to reserve questions for review,cxcept in 
the case of fundamcntal or determinative errors 
which are apparent on the face of the recor(l.'^f» To 
be available the objcction must be a timely otiej^ 
and it must usually bc spccihc and point out the 
ground or grounds rclied on in such a manner as 
to advise the court and opposing counscl theroo f, so 
that the ruling may bc made understandingly and 
the objcction obviated if possibleJ'^ Only grounds 
of objcction urged in the trial court will be con- 
sidered on appeal; a party will not be permitted to 
change them or to add others.'^^ A mere objcction 
without a dircet ruling or dccision thereon by the 


admitted facts that the contract is 
immoral or otherwise contrary to 
Public policy.—Oscanyon v. Win¬ 
chester Repeating Arms Co., N.Y., 
103 U.S. 261, 26 L.Ed. 539—Coppell 
V. Hali, La., 7 Wall. 542, 19 L.Ed. 244. 

63. U.S.—Duignan v. U. S., N.Y., 47 
S.Ct 566, 274 U.S. 195, 71 L.Ed. 
996, affirming, C.C.A., U.S. v. Duig¬ 
nan, 4 P.2d 983. 

3 C.J. p 710 note 73. 

64. U.S.—Texas & P. R. Co. v. Abi- 
lene Cotton Oil Co., Tex., 27 S.Ct. 
350, 204 U.S. 426, 51 L.Ed. 553, 9 
Ann.Cas. 1075. 

65. U.S.—San Juan Light & Transit 
Co. V. Requena, Puerto Rico, 32 S. 
Ct 399, 224 U.S. 89, 56 L.Ed. 680— 
Texas & P. R. Co. v. Abllene Cot¬ 
ton Oil Co., Tex., 27 S.Ct. 350, 
204 U-S. 426, 51 L.Ed. 563, 9 Ann. 
Cas. 1075. 

66- U.S.—San Juan Light & Transit 
Co. V. Requena, Puerto Rico, 32 S. 
Ct. 399, 224 U.S. 89, 56 L.Ed. 680. 
Iiegal cause of actioa 
The parties by consent carniot 
compel the appellate court to re¬ 
view as an equitable cause a suit 
which seeks a legal remedy for a 
legal cause of action.—Twist v. prai- 
rie Oil & Gas Co., OkL, 47 S.Ct. 765, 
274 U.S. 684, 71 L.Ed. 1297, revers- 
ing, C.C.A., 6 P.2d 347, certiorari 
granted 46 S.Ct. 355, 270 U.S. 639, 70 
L.Ed. 775. 

67. U.S.—Thomas v. Taylor, N.Y., 
32 S.Ct. 403, 224 U.S. 73, 56 L.Ed. 
6*^3—Texas & P. R. Co. v. Abilene 
Cotton Oil Co., Tex., 27 S.Ct. 350, 
204 U.S. 426, 61 L.Ed. 553, 9 Ann 
Cas. 1075. 

68 . U.S.—San Juan Light & Transit 
Co. V. Requena, Puerto Rico, 32 S. 
Ct. 399, 224 U.S. 89, 56 L.Ed. 680. 

FarticuJar matters 

(1) When an answer setting up af¬ 


firmative matter is treated as a plea 
of set-off, counterclaim, cross com- 
plaint, or cross petition in the trial 
court, it will be so treated on ap¬ 
peal.—Perego v. Dodge, Utah, 16 S. 
Ct. 971. 163 U.S. 160, 41 L.Ed. 113. 

(2) Where a case has been tried 
without objection as though thn 
pleadings raised a certain issue, the 
objection that the issue was not 
raised by the pleadings, or that the 
issues were not complete, cannot be 
made for the first time in the su¬ 
preme court.—Campbell v. U. S., 
Colo., 32 S.Ct. 398, 224 U.S. 99, 56 
L.Ed. 684, reversing 170 P. 318, 96 C. 
C.A. 114. 

(3) An objection that an allega- 
tion is not sufllciently spcciflc to 
raise an issue which was tried in 
the court below cannot be made for 

[ the first time in the supreme court. 
—San Juan Light & Transit Co. v. 
Requena, Puerto Rico, 32 S.Ct. 399, 
224 U.S. 89, 56 L.Ed. 680, 

(4) AI though the record on appoal 
contains no reply to an answer al- 
leging new matter, it will be treated 
as though. a reply had been iUed, 
where the case has bce-n tried in 
the lower court in that manner 
without objection on account of the 
want of a reply.—Troxcll v. Dela- 
ware, L. & W, R. Co., Pa., 83 S.Ct. 
274, 227 U.S. 434, 57 L.Ed. 586, re¬ 
versing 200 F. 44, 118 C.C.A. 272. 

69. U.S.—Hull V. Burr, Mass., 34 
S.Ct. 892, 234 U.S. 712, 68 L.Ed. 
1557. 

70. Facts admitted or oonoeded 

Where a fact is admitted, con- 
ceded, or assumed without objec¬ 
tion in the trial court, it cannot be 
contested in the appellate court or 
objected to on ground that there 
was no evidence on the questlon, 
but the theory in the trial court will 
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be adhered to.—Texas ife P. R. Co. 
V. Abllt‘n(^ Cotton Oil Co., Tex., 27 S. 
Ct 350, 204 U.S. ^26, 51 L.Ed. 553. 

71. U.S,—New York, r.. E. W. Ii. 
Co. V. Estill, Mo.. 13 S.m. 444, 147 

U. S. 691, 37 fj.Ed. 292—Uobert.s 

V. Oraham, Cal., 6 Wall. 578. 18 L. 
Ed. 791. 

72. U.S.—Denver Union Stoe.k Vnrd 
Co. V. U. S., Colo., 58 S.Ct. 990, 
304 U.S. 470, 82 t.Ed. 14(19, af- 
firming, D.(\, 21 E.Supp* 83. 

73. U.S.—Soutl)W(*Ht(*rn Oil v, 

Texas., Tex,, 30 S.Ct. 49(5, 217 TT. 
S. 114, 54 L.Ed. 688. 

74. IT.S.'—Wood V. A. VVin)(*rt'H Sons 
Shlngle Tniml^er Co., I^a., 33 S. 
Ct. 125, 226 ir.H. 384. 57 L.Ed. 264. 

3 C.J. p 742 note 3. 

76. U.S.—IbuuKdt V. Putt <U'worth, 
Tex., 11 riow. 069, 13 L.Ed. 859* * 
Oarland v. Davls, D.C., 4 How. 131, 
11 Xj.m. 907. 

76. U.S.—American Tobacco Co. v. 
Were.krneiHter, N.Y., 28 S.Ct. 72, 
207 U.S. 284, 52 L.Ed. 208, 12 Ann. 
Cas. 695, alllrming H6 R 375, 76 
C.C.A. 647, 

In order to be timely, obJt*e- 
tlon muHt be made durlng thi* trial, 
at the time of the action or ruling 
to which it ia dlreetcd or at tho 
earliest opportunlty Lh(»rteifter; a 
questlon ctannot afterward b<i rnlHe<l, 
for tho purpoae of appt'llat(^ review, 
by an objection mado on a motlon 
or argument for a new trial or re- 
hearing.—Amerl('an Tobacta) Co. v. 
Werckmelater, supra. 

77. U.S.—Tevla Hyan, 34 S.Ct 
481, 233 U.S, 273, 68 L.Ed. 957, 
affirming 108 P. 461, 3 3 Arijs. 120. 

78. U.S,—Belk V. Meaghe^r, Mont., 
104 U.S. 279, 26 L.Ed. 736—Hlnde 
V. Longworth, Ohio, 11 Whoat. 199, 

6 Ii.Ed. 464. 
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trial court presents no question for appellate re- 
view, for, unless there is a ruling by the court, there 
can be no predicate for an assignment of error,'^^ 

Where no such objection was raised in the trial 
court, a party will not be permitted on appeal to 
raise a question as to the propriety of the form of 
the action or the nature of the proceeding,^^ or as 
to jurisdiction of the person.^i On the other hand, 
since consent of parties cannot give a court juris¬ 
diction over the subject matter of an action, the 
question of jurisdiction of the'subject matter may, 
as a rule, be raised for the first time in the supreme 
court, or the court may, on its own motion, take 
notice of such "want of jurisdiction.^^ Where, how- 
cver, a court has general jurisdiction of a class of 


cases, an objection that, because of irregularities or 
other special circumstances, it had no jurisdiction 
of a particular case belonging to that class, or that 
it had no jurisdiction to render the particular judg- 
ment, must generally have been made in the court 
below.^^ 

An objection cannot be raised for the first time 
in the supreme court as to the capacity or right of 
plaintiff to sue,^^ the misjoinder of parties, either 
plaintiff or defendant,the misnomer of a party to 
a cause,^® or the want of merely proper or formal 
parties, or other formal defects as to the parties;®^ 
but objection may be first made in the supreme court 
if the defect in parties is not merely formal but 
amounts to the complete want of a party who is 


79. U.S.—Kittredg-e v. Race, La., 92 
U.S. 116, 23 Li.m. 488. 

01>Jections as to the admlssion or ex- 
clusion of evidence 

U. S.—-U. S. V. McCoy, Wash., 24 S. 
Ct. 628, 193 U.S. 693, 48 L.Ed. 
806, reversing- 113 F. 1021, 51 C.C. 
A. 688. 

80. U.S.—Reavis v. Fianza, Philip- 
pine, 30 S.Ct. 1, 215 U.S. 16, 64 L. 
Ed. 72. 

3 C.J. p 750 note 60. 

Becree rendered on petitlon 

Rule applies to an objection that 
decrees were rendered only on pe- 
tition, when they should have been 
rendered on a supplemental bili, 
cross bili, or bili in that nature.— 
Coburn v. Cedar Valley Land & Cat- 
tle Co., Mo., 11 S.Ct. 258, 138 U.S. 
196, 34 L.Ed. 876. 

Beg^al or eoLuitable remedy 

(1) Generally where an action is 
broug-ht and tried without objection 
as an eauitable one, neither party 
can object on appeal' that a court 
of equity had no jurisdiction because 
there was an adequate remedy at 
law, or object that the cause of 
action was of leg-al cogrnizance only 
and should have been tried as a le- 
gal action and not as an equitable 
one.—Louisville & Nashville R. Co. 

V. F. W. Cook Brewing Co., Ind., 
32 S.Ct. 189, 223 U.S. 70, 56 L.Ed. 
355, affirming 172 F. 117, 96 C.GA. 
322, 40 L.R.A.,]Sr.S., 798—3 C,J. P 
757 note 20. 

(2) However, if it is obvious that 
there is an adequate remedy at 
law, the supreme court will act sua 
sponte to preserve the courts of 
equity as a forum for extraordinary 
relief.—Petroleum Exploration v. 
Public Service Commission of Ken- 
tucky, Ky., 58 S.Ct. 834, 304 U.S. 209, 
82 L.Ed. 1294, afRrming, B.C., 21 p. 
Supp. 254, motion denied 58 S.Ct. 
527. 

(3) If the cause is one not prop- 
erly cognizable by a court of equity 


under any circumstances, or it is 
not competent to grant the relief, the 
objection may be raised at any time, 
as want of jurisdiction of the sub¬ 
ject matter is always fatal at any 
stage of the proceedings.—Allen v. 
Pullman’s Palace Car Co., Tenn., 11 
S.Ct. 682, 139 U.S. 658, 35 L.Ed. 303 
—3 C.X p 758 note 23. 

Time of objection 

An objection to the form of rem¬ 
edy comes too late to be available 
in an appellate court when first 
made on a motion for a new trial 
after verdict.—American Tobacco Co. 
V. Werckmeister, N.T., 28 S.Ct. 72, 
207 U.S. 284, 52 L.Ed. 208, 12 Ann. 
Cas. 695, afiirming 146 F. 375, 76 C. 
C.A. 647. 

81. U.S.—Bradstreet v. Thomas, N. 
Y., 12 Pet. 59, 9 L.Ed. 999. 

82. U.S.—Twist V. Prairie Oil & Gas 
Co., OkL, 47 S.Ct 755, 274 U.S. 
684, 71 L.Ed. 1297, reversing, C. 
C.A., 6 P.2d 347, certiorari grant- 
ed 46 S.Ct 356, 270 U.S. 639, 70 
L.Ed. 775. 

3 C.J. p 752 note 86. 

Want of jurisdiction apparent on 
the face of the record will be taken 
notice of by the appellate court, 
whether set up and relied on as a 
defense in the coui't below or not— 
U. S. V. Corrick, 111., 56 S.Ct 829, 
298 U.S. 435, 80 L.Ed. 1263, rehear- 
ing denied 56 S.Ct 951, 298 U.S. 
692, 80 L.Ed. 1409—^Perez v. Pernan- 
dez, Puerto Rico, 26 S.Ct. 661, 202 
U.S. 80, 50 L.Ed. 942—26 C.J. p 782 
note 30. 

Jurisdictlonal amount 

It must clearly appear that the 
necessary amount is not involved 
before the appellate court will take 
cognizance of an objection on that 
ground which was not raised below; 
failure of the record to show th)it 
the jurisdictional amount is in con- 
troversy may be disregarded if it 
appears probable that the defect 
could be remedied by amendment.— 
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Giles V. Harris, Ala., 23 S.Ct. 639, 
189 U.S. 475, 47 L.Ed. 909. 

Averanents will be liberally con- 
strued for the purpose of sustaining 
the jurisdiction where objection is 
made for the first time on appeal.— 
Gordon v. Third Nat. Bank of Chat- 
tanooga. Ala., 12 S.Ct. 657, 144 U. 
S. 97, 36 L.Ed. 360. 

83. U.S.—Giles V, Harris. Ala., 23 
S.Ct. 639. 189 U.S. 475, 47 L.Ed. 
909. 

84. U.S.—McCandless v. Purlaud, N. 
Y., 55 S.Ct. 42, 293 U.S. 67, 79 L. 
Ed. 202, reversing, C.C.A., 68 F.2d 
925, certiorari granted 54 S.Ct. 
716, 292 U.S. 617, 78 L.Ed. 1475, 
rehearing denied 55 S.Ct, 211, 293 
U.S. 632. 79 L.Ed. 717. 

Rule appUed to particular objections 

(1) That plaintiff is an alien.— 
0’ReilIy v. Campbell. Utah, 6 S.Ct. 
421, 116 U.S. 418, 29 L.Ed. 669. 

(2) That suit is brought by wrong 
person or official.—Portier v. New 
Orleans Nat. Bank, La., 5 S.Ct. 234, 
112 U.S. 439, 28 L.Ed. 764. 

85. U.S.—Herndon v. Chicago, R. I. 

6 P. R. Co., Mo., 30 S.Ct. 633, 218 
U.S. 135, 54 L.Ed. 970. 

3 C.J. p 767 note 94. 

86 . U.S.—Breedlove v. Nicolet, La., 

7 Pet. 413, 8 L.Ed. 731. 

87. U.S.—Lenman v. Jones, App.D. 
C., 32 S.Ct. 18, 222 U.S. 51, 56 'L. 
Ed. 89. 

Coufllct with issues 

A suggestion as to want of par¬ 
ties below, made after final judg- 
ment, is not available on appeal 
when that suggestion conflicts with 
the issues as made up and on which 
the case Is tried, and which, if the 
suggestion be correct, will involve 
reversing the judgment at the re- 
quest of appellant because of de- 
ceit practiced by him on the court 
below.—Southern Pine Lumber Co, 
V. -Ward, 28 S.Ct. 239, 208 U.S. 126, 
52 L.Ed. 420, afiirming 85 P. 469, iS 
Okl. 131. 
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so necessary that a final judgment or decree cannot 
be rendered without afifecting his or her interests.^^ 
The rule that objections must be raised in the court 
below to be preserved for revicw also applies to 
objections based on defects in process or notice,^» 
objections to motions or the hearing or rulings 
thereon,90 and objections to provisional remedy pro- 
ceedings.91 

A party is generally precluded from objecting for 
the first time in the supreme court with respect to 
matters of pleading,®^ as in the case of objections 
to the absence of pleadings,^^ to the form^^ or suf- 


ficiency95 of pleadings, to the allowance or rcfusal 
of amendments thereto,^^ and to variancc bctwcen 
the pleadings and the proof but, if there is a 
complete failure to state a causc of aclion, the clc- 
fect is regarded as a fundamental one which may be 
raised for the first time in the appellate court.^^ 

So, also, the supreme court will not considor ob¬ 
jections made for the first time on appeal, as to ref- 
crence of the cause or questions,^)^^ the drawiiig, snm- 
moning, or impaneling of the jurors,’^ ihe lime or 
order of the trial or hearing,2 the mode or coiuluct 
of the trial or hearing,^ evidencc^ and witness- 


88. U.S,—Hooey v. Wilson, D.C., 9 
Wall. 501, 19 L.Ed. 762—Coiron v. 
Millaudon, La., 19 How. 113, 15 L. 
Ed. 575. 

8i9. U.S.—McDonog-h v, Millaudon, 
La., 3 How. 693, 11 L.Ed. 787. 

SiO. U.S.—^Wecker v. National Enam- 
eling & Stamping Co., Mo., 27 S.Ct 
184, 204 U.S. 176, 51 L.Ed. 430, 
9 Ann.Cas. 757. 

Refiisal of oontinaauoe 

On appeal, a party may not ob- 
ject to a refusal of a continuance 
on grounds not brought to the at- 
tention of the court below.—J. S. 
Keator Lumber Co. v. Thompson, 111., 
12 S.Ct. 669, 144 U.S. 434, 36 L.Ed. 
495. 

91. Validity of appointment of re- 
ceiver 

U.S.—^Hollins V. Brierfield Coal & 
Iron Co., Ala., 14 S.Ct. 127, 150 U.S. 
371, 37 L.Ed. 1113. 

9fi. U.S.—George A. Euller Co. v. 
McCloskey, App.D.C., 33 S.Ct. 471, 
228 U.S. 194, 67 L.Ed. 796. 
Snfflciency of oTbjection 
No matter how made, the objec- 
tion must point out the particular 
defects or grounds relied on, so as 
to bring the same to the attention of 
the lower court and opposing coun- 
sel, and none other will be consid- 
ered by the appellate court.—George 
A Fuller Co. v. McCloskey, supra. 

93. U.S.—^Argentine Min. Co. v. 
Terrible Min. Co., Colo., 7 S.Ct. 
1366, 122 U.S. 478, 30 L.Ed. 1140. 

particular objections 

(1) That a counterclaim or set-off 
was not pleaded or filed.—Huse v. U. 
S., Ct.Cl., 32 S.Ct. 119, 56 L.Ed. 285, 
222 U.S. 496. 

(2) Absence of replication or re- 
ply to a plea or answer setting up 
new matter or a set-ofC or counter¬ 
claim.—Troxell v. Delaware, L. & 
W. R. Co., Pa., 33 S.Ct. 274, 227 U. 
S. 434, 57 L.Ed. 586, reversing 200 F. 
44, 118 C.C.A. 272. 

3 C.J. p 776 note 9. 

94. U.S.—Campbell v, U. S., Colo., 
32 S.Ct. 398, 224 U.S. 99, 66 L.Ed, 


684, reversing 170 F. 318, 96 C.C.A. 
114. 

3 C.J. p 778 note 28. 

particular pleadings 

(1) Bili or complaint.—Frieden- 
stein V. U. S., N.Y., 8 S.Ct. 838, 125 

U. S. 224, 31 L.Ed. 736—The Vaughan 
and Telegraph, 14 Wall- 258, 20 L. 
Ed. 807. 

(2) Plea, answer, or subsequent 
pleading.—Campbell v. U. S., Colo., 
32 S.Ct. 398, 224 U.S. 99, 56 L.Ed. 
684, reversing 170 P. 318, 96 C.C.A. 
114, 

particular defects 

(1) That a pleading was not fllod 
in time, or that it was not formal- 
ly or properly fllod.—Clements v. 
Moore, Tex., 6 Wall. 299, 18 L.Ed. 
786. 

(2) That a certain defense should 
have been set up by plea or answer 
and no’t raised by demurror.—U. S. 

V. Preel, N.Y., 22 S-Ct 875, 186 U. 
S. 309, 46 L.Ed. 1177, aflirming 99 
F. 237, 39 C.C.A. 491. 

(3) That there is a departure.— 
Ankeny v. Clark, Wash., 13 S.Ct. 617, 
148 U.S. 346, 37 L.Ed. 476. 

95. U.S.—Grosjean v. American 
Press Co., La., 56 S.Ct. 444, 297 
U.S. 233, 80 L.Ed. 660, affirming, 
D.C., American Press Co. v. Gros¬ 
jean, 10 F.Supp. 161—Johnson v* 
Lankdord, Okl., 38 S.Ct. 203, 246 

U. S. 541, 62 L.Ed. 460—Campbell 

V. U. S., Colo., 32 S.Ct. 398, 224 
U.S. 99, 66 L.Ed. 684, reversing 170 
F. 318, 96 C.C.A. 114—Perego v. 
Dodge, Utah, 16 S.Ct. 971, 163 U. 
S. 160, 41 L.Ed. 113. 

3 C.J. p 779 note 37. 

Pleading bad on demurrer 

It cannot be objected for the flrst 
time on appeal that the cause of ac- 
tion is defectively siated, evon 
though the defect is such that the 
pleading would have been bad on 
the demurrer or motion in the low¬ 
er court.—Grant Bros. Constr. Co. v, 
U. S., Ariz., 34 S.Ct 462, 232 U.S. 647, 
58 L.Ed. 776—3 C.J. p 781 note 40. 

96. U.S.—Clements v. Moore, Tex., 
6 Wall. 299. 18 L.Ed. 786. 

40 


97. U.S.—Roberts v. Oraham, Cal., 
6 Wall. 678, 18 L.Ed. 791. 

Text rule has no applioatiou whoro 
the objection could not havo b(‘t»n 
obvialod in tho c.ourt 1><‘1()W.—itob- 
erts V. Oraham, Cal., G Wall. 678, 18 
L.Ed. 791. 

SuflLcienoy of objection 

If evidonce obJocU‘d to on the 
ground of variancc ha.s b(U‘Ti admil- 
ted provisionally «ubjcct to motion 
to .striko when all the ovldcn<‘c is 
in, it is necessary to rcmcw lh(^ ob¬ 
jection by sub.seciucuit motion in or¬ 
der to permit its considerat Ion on 
appeal.—McCandloss v. Furlaud, N. 
Y., 56 S.Ct 41, 296 U.S. 140, 80 L.Ed. 
121, nw(‘rslng, C.C.A., 75 R2d 5)77, 
certiorari granUai 55 S.tq. 830, 296 
U.S. 720, 7!) L.Ed. 1677, redicarlng d(^- 
nied 66 S.Ct 304, 296 U.S. 064, 80 
L.Ed. 473. 

98. U.S.—Tcal V. VValk<‘r, Or„ 4 S. 
Ct. 420, ni U.S. 242, 28 L.Ed. 416. 

3 C.J. p 786 noto 76. 

99. U.S.—Newoomb v. VVood, Ohlo, 
97 U.S. 581, 24 L.Ed. 1086. 

1. U.S,—Mima Qucaai v. Hcid)urn, 
D.C., 7 Cranch 200. .3 L.Ed. 348. 

2 . U.S.—J. S. Keator Lumber Co. v. 
Thompson, IU., 12 S.(H. 069, 144 

U. S. 434, 30 IaEU. 496 -4Hmdeo 
Mortg. & Inv. Co. v. lIugheM, Cr., 
8 S.Ct 377, 124 U.S, 157, 31 L. 
Ed. 367. 

3. U.S.'—Pundoe Mortg, & Inv. Co. 

V. Hughes, supra, 

Improper confluet or resuark» of trial 
judge 

U.S,—Backua v. Eort St. Union De¬ 
pot Co., Mlch., 18 S.Ct. 446, 160 
U.S. 667, 42 L.Ed, 863. 

4. U.S.—J. S. Keator rmmber Co. v. 
Thompson, IU., 12 S.Ct 009, 144 
U.S. 434, 36 L.Ed. 496. 

Rule applied to admissio», or «x- 
oluslo» of evifleuos 

(1) Genorally.—Shleldfl v. Han- 
bury, 111., 9 S.Ct 170, 128 U.S. 684, 32 
L.Ed. 6G6—3 C.J. p 808 noto 91, P 
826 note 63. 

(2) Bxport or opinion ovidtmce.—* 
Ilorencla v. Guzman, I*uerto RIco, 
31 S.Ct 136, 219 U.S. 44, 56 L.Ed. 
81. 
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eS;^ arguments and conduct of counsel,^ and suffi- 
ciency of evidence.'^ 

Also, i£ sufficient objection is not made at the trial 


court, the supreme court will not consider alleged 
errors or improprieties as to submissiori of issues or 
questions of fact to the jury,^ instructions,^ the 


('3) Documents, exhibits, and ree -1 
ords generally.—Meeker v. Lehigh | 
Valley R. Co., Pa., 35 S.Ct 328, -236 
U.S. 412, 59 L.Ed. '644, reversing- Le- 
high Valley R. Co. v. Meeker, 211 F. 
785, 128 C.C.A. 311—3 C.J. p 812 note 
97. 

(4) Deeds and records thereof.— 
Springer v. U. S., Ill„ 102 U.S. 586, 
26 'L.Ed. -253. 

(5) Secondary evidence generally. 
—Beebe v. U. S., Ala., 16 S.Ct. 532, 
161 U.S. 104, 40 L.Ed. 63.6—Ex p. 
Spies, 111.,' 8 S.Ct. 21, r23 U.S. 131, 
31 'L.Ed. 80. 

(6) D^posltlons.—Ray v. Smith, 
Ala., 17 Wall. 411, 21 L.Ed. 666— 
Brown v. Tarkington, Ind., 13 Wall 
377, 18 L.Ed. 255. 

Sufllcieiicy of objection 

(1) Objection to admission of evi¬ 

dence must, in order to present any 
question for conslderation by su¬ 
preme court, speciflcally state the 
grounds or reasons which render the 
evidence inadmissible; no, grounds 
or reaspns wi!!, be considered other 
than those that have been specifled or 
urged In the trial court.—T.evis v. 
Ryan, Ariz., 34 'S.Ct. 481, 233 U.S. 
27’3, >58 L.Ed, 957—'3 p 811 note 

93, p 819 note 26,^ p 835 note ‘24, 

(2) Although seasonable objection 
Is made to a question, objection must 
be renewed by mpving to strike the 
answer where it is not responsive to 
question asked.—Gould v. Bay, Mich., 
94 U.S. 405, 24 L.Ed. 232. 

Rule applied to other matters 

(1) Improper restriction on use of 
evidence.—'Cunningham v. Springer, 
N.M., 27 S.qt. 301, 204 U.S. 647, 51 L. 
Ed. 662, 9 Ann.Oas. 897, 

(2) Mode and order of receiving 
evidence.—Shields v. Hanbury, 111, 9 
S.Ct. 176, 128 U.S. 584, 3'2 L.Ed. '565. 

Text rule doee not apply -vehere de- 
fect is of such character that its ili 
effpcts could under no circ.umstances 
have been obyiated in the, court be- 
low.—Houghton V. Jones, Cal, 1 
Wall 702, 17 L.Ed. 503—U. S- v, 
Auguisola,, Cal, 1 Wall 352, 17 L.Ed. 
613. 

5. U.S.—Camden v. 'Doremus, Mo., ^3. 

How. 615, 11 L.Ed. 705. 

Partlcnlar matters 

(1) Competency of witness.—The 
Palmyra, S.C., 12 Wheat 1. 6 L.Ed, 
531. 

(2) Examination of witnesS.—Bur- 
ley V. German-American Bank, N. 

4 ^tCL 341, 111 U.S.i 216, 28 L.Ed 
406—Schuchardt :v.) Alleais, TNT.Y,, 1 
•V^ll 3'5,9. , 17 ,^ 1 ^ ^42, , , 

ITo other .groundsi or reasons .than 
those stated wiU.be ppnaidered by the 


■supreme court.—'Camden v. Doremus, 
Mo., '3 How. 515, 11 L.Ed. '705. 

0. U.S.—Crumpton v. U. S., Ark., 11 

S.Ct. '35'5, 1*38 U.S. 361, 34 L.Ed. 958. 
Sufdciency of objection 

(1) Objection must be made at ths 
time of the improper argument, re- 
mark, or other misconduct, and il 
must be coupled with, or followed by, 
a request for an instruction or ad- 
monition to the jury.—Crumpton v. 
U. S., Ark.. 11 S.Ct. 355, 138 U.S. 361, 
34 L.Ed. 958. 

(2) Where proper objection is 
made and exception saved to improp¬ 
er argument, it is not necessary that 
the objection and exception be re- 
peated on repetition of the improper 
argument.—^Waldron v. Waldron, 111, 
15 S.Ct. 383, 156 U.S. '.361, 39 L.Ed 
•453. 

7. U.S.—Cucullu V. Emmerling, La., 
22 How. 83, 16 L.Ed 300. ' 

3 C.J. p 836 note 29. 

Objection must specify grounds 
therefor, and the particuiar point on 
which evidence is wanting; a gen- 
eral objection will not suffice to pre- 
serve the point for review.—Grand 
Trunk R. Co. v. Ives, Mich., 12 S.Ct. 
679, 1'44 U.S. 408, '36 L.Ed. 485. 

8 . U.S.—Commissioners of Road Im- 
provement Dist. No. 2 of Lafayette 
Cdunty, Ark. v. St. Lbuis South- 
western Ry. Co., Ark., 4-2 S.Ct. 2'50, 
'257 U.S. 547, '66 L.Ed '364, afflrm- 
ing, C.C.A., St. Louls Southwedtern 
Ry. Co. V. Commissioners of Road 
Improvement Dist. No. 2 of Lafay¬ 
ette County, Ark., 265 P. 524— 
Louisville & N. R. Co. v. Parker, 
37 S.Ct 4, 242 U.S. 13, '61 L.Ed. 119, 
.ajEfirming 177 S.W. 46-5, 165 Ky. 

■ 658. 

9. U.S.—'First Unifearian Soc.- v- 
Paulkner,,Ill, 91 U.S. 415, ‘23 L.Ed 
288—Doe v. Watson, Pa., 8 How. 
263, 12 L.Ed 1072. 

Befects in instmetions glven 

(1) Generally.—Graham v. U. S», 
Md, 34 S.Ct 148, 231 U.S. 474, 68 L. 
Ed. 319—Gibbs v; Consolidated Gas 
Co., Md., 9 S.Ct 553, 130, U.S. 896, 32 
L.Ed 979. 

(2) Usually ; the objection must 

speciflcally. and definitely .point out 
the particuiar ground or grqunds on 
which it is based.—Jacobs v. South¬ 
ern Ry. Co., Va., 36 S.Ct 5S8, 241'U. 
S. 229, 60 L.Ed 970. ; 

('3) No ground or grounds other 
than those Specified "^ill be consid- 
ered by the supreme court.—First 
'Unitarian Soc. v, Faju^Jpi&r, . HI, 91 
U.S.,415, ■2'3'L.Ed 283. ] 

(4) Obj ection must be made ^ be- 
for^ ,the retiremeht i of; the jury,—i 


^ U. S. v. Carey, La., 3 S.Ct 424, llO 

U. S. '51, 28 L.Ed. 67—Hunnicutt v. 
Peyto-n, Tex., 102 U.S. 33'3, 26 L.Ed, 
113, 

railnre to Instruet 

(1) If instructions given are cor- 
rect as far as they go, partial fail- 
ure to instruet on ali points in case 
will not be reviewed unless there has 
been a request for further or more 
specific instructions.—Socony-Vac- 
uum Oil Co, V. Smith, N.T., 59 S.Ct. 
262, :305 U.S. '424, 83 L.Ed. 265, af- 
flrming, C.C.A,, Smith v. Socony Vac¬ 
uum Oil Co., 96 F.2d 9'8, certiorari 
granted Socony-Vacuum Oil Co. v. 
Smith, 59 S.Ct SI, 305 U.S. '586, 83 
L.Ed. 370—^Atlantic Const. Line R. Co. 
v. Ford, 53 S.Ct 249, 287 U.S. 502, 
77 L.Ed. '457, afflrming Ford v. Atlan¬ 
tic Coast Line R. Co., 168 S.E, 143, 
1'69 S.C. 41—Kansas City Southern 
Ry. Co. V. Ellzey, La., 48 S.Ct 80, 
275 U.S. .236, 72 L.Ed 259, reversing, 
C.C.A., Ellzey v. Kansas City South¬ 
ern Ry. Co., 12 P.2d 4, certiorari 
granted Kansas City So. Ry. Co. v. 
Ellzey, 46 S.Ct 638, 271 U.S. 659,* 70 
L.Ed. 1137—Pennsylvania R. Co. v. 
Minds, Pa., 39 S.Ct 531, 2'50 U.S. 368, 
68 L.Ed. 1039, afflrming 244 P. 53, 
156 C.C.A. 481—St Louis & S. P. R. 
Co. V. Brown, ;36.S.Ct 602, 241 'U.S. 
223, 60. L,Ed. 966, afflrming 144 P. 
1075,, 4-5 Okl. 143-r-Southern Ry. Co. 

V. Gadd, '34 S.Ct '696, 233 U.S. 572, 58 
L.Ed. 1099, afflrming 207 F. 277, 125 
C.C.A. 21—'3 C.J. p 850 note 24, p 864 
note 3'3, p 857 note 49. 

(/2) A material misdirection in the 
charge of the court will be reviewed 
on proper and timely objection alone, 
without any request having been 
made for a correct instruction.—St 
Paul Pire & Marine Ins. Co. v. Bach- 
man, W.Va., 62 S.Ct '270. 285 U.S. 
112, '76 L.Ed. 648, reversing, C.C.A., 
49 P.2d 1*58, certiorari granted 52 S. 
Ct. 31, 284 'U.S. 605, 76 L.Ed. 518. 

(’3) Ordinarily the request should 
speciflcally refer to the point sought 
to be made in order to render its re- 
fusal available on appeal, and only 
the 'point made by the request will 
be considered.—Gulf, C. & S, F. Ry. 
Co. V. Moser, '4'8 S.Ct 49, '275 U.S. 183, 
,72 L.Ed. 200, reversing, Tex.Civ.App., 
277 S.W. 722, set aside to conform to 
mandate, Civ.App., 4 S.W.2d '1118, and 
certiorari gra-nted 46 S.Ct 489, 271 
U.S. 655, 70 L.Ed. 11-35. 

' (4) A defective request may some- 
times be sufficient to call the couff^s 
attention to a complete failure to in-'- 
struet on a particuiar lsi9ue.-+-iSt. 
Paul Pire & Marine Ins. Co. v. -Bach- 
■man, supra. - ' ‘ 

Modifioatiou of requested instruction 
tr.S.-—Seaboard Air Line Ry. Oo. v. 
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form or sufficiency of the verdict,^^ trial, decision, 
and findings by the court,ii the amount of recovery 
and extent of relief,^^ and the judgment, order, or 
decree,^^ unless the errors therein are fundamental, 
or apparent of record;^^ and the same rule as to 
necessity of raising proper objection in the trial 
court holds true of alleged errors as to execution 
and enforcement of judgment.^^ On appeal to the 
supreme court from the judgment of a Circuit court, 
objection cannot be taken for the first time to the 
proceedings to perfect the appeal to the circuit 
court or to the proceedings therein, but such objec- 
tions, to be considered, must have been first taken 
in the circuit court.^® 

Exceptions. It is a general rule of law that rul- 
ings or decisions which affect substantial rights, and 
on which error is predicated, will not be revised in 
the supreme court unless an appropriate exccption 
to the alleged error was reserved;!*^ but, where the 
alleged error complained of appears in the record 
proper, the supreme court may notice it and reverse 
the judgment of the court below, although no ex- 


ception was taken.Under the Fedcral Rules of 
Civil Procedure, rule 46, 28 U.S.C.A. following § 
723c, formal exceptions to the rulings or orders of 
the district courts are no longcr nccessary, and it 
is sufficient that a party makc known to the court 
the action which he desires the court to take or his 
objection to the action of the court and his grouiids 
therefor. 

Exceptions, when nccessary, must be definite and 
specific to be sufficient on appeal; and an exccption 
to one ruliiig or decision, or to one specific error 
therein, will present no question as to another.'^'’ 
Ordinarily the proper time to takc exccption is at 
the time the riiling or decision coniplaiited of is 
made.20 Where, on a trial, a party takcs a stop or 
adopts a course directly inconsistent with an cxcep- 
■tion prcviously taken ])y him to some ruling of the 
trial court, hc will be deemed to have waived such 
exccption and cannot takc advantage of it on ap- 
peal.2^ 

Where exceptions are nccessary, the faihire to 


Watson, 53 S.Ct. .3'2, i287 U.S. 86, 77 
'Xi.Ed. 180, 86 A.L.R. 174, dismiss- 
ingr appeal !r37 So. 719, 103 Fla, 4'77. 

10. U.S.—National Security Bank v. 
Butler, Mass., 9 'S.Ct. 281, 129 U.S. 
223, 32 U.Ed. 682. 

3 C.J. p 865 note 50. 

11 . U.S.—'New Orleans, etc., R. Co. v. 
Lindsay, La., 4 Wall. 650, 13 L.Ed. 
'328. 

Partionlar defects 

(1) Findings inconsistent with the 
pleadings or not withi-n the issues.— 
New Orleans, e‘tc., R. 'Co. v. flLindsay, 
supra. 

C2) That the facts are found infer- 
entially instead of directly.—^^Mason 
Lumber Co. v. Buchtel, Mich., 101 U. 
S. 633, 25 L.Ed. 107'2. 

(3) Objections to hearing, flnd- 
ings, and report of referee, master, 
commissioner, or auditor.—ToplifC v. 
Topliff, Ohio, 12 S.Ct. S2S, 145 U.S. 
156, 30 L.Ed. 658. 

3 O.J. p 87'2 notes '18, 21. 

Questious of law 

On the trial to the court of an ac¬ 
tion at law, where the evidence is 
not contradictory, the proper mode of 
raising a auestion of law for review 
by the appellate court is for each 
party to submit to the trial court a 
declaration in his favor on such 
question.—Martinton v. Eairbanks, 
111., 5 S.Ct. '321, 112 U.S. '670, 28 L.Ed. 
862—-3 'C.J. p 871 note 12. 

12. U.S.—Prudence Co. v. Pidelity & 
Deposit Co. of Maryland, N.Y., '5’'6 
S.Ct. 387, 297 U.S. 198, 80 L.Ed. 
581, modifying, C.C.A., 77 F.2d 834, 
reversing, D.C., 7 F.Supp. '392, cer¬ 
tiorari granted 56 S.Ct. 1.23, '296 U., 


S. 566, 80 'L.Ed. 399, motion denied 
6'6 S.'Ct. 679. 

3 C.J. p 880 note 18. 
la U.S.—Adams v. Mills, 111., 6'2 S. 
'Ct. 589, 286 U.S. 397, 76 L.Ed. 1184, 
reversing, C.C.A., Adams v. Mellon, 
51 F.2d 620, afflrming, D.C, 39 F.2d 
80, and certiorari granted 5'2 S.Ct. 
208, (28'4 U.S. 614, 76 L.'Bd. 626. 

14. U.S.—-Ward V. Joslin, N.H., 22 S. 
Ct. 807, 186 U.S. 142, L.Ed. 1093. 

3 C.J. p 879 note 10. 

15. U.S.—Planters' Bank v. Union 
Bank, La., 16 Wall. 483, 21 L.Ed. 
47,3. 

16. U.S.—Bryar v. Campbell, Pa., 20 
S.'Ct. 794, 177 U.S. 649, 44 L.Ed. 
926, afflrming 90 'F. 690, .3'3 C.C.A. 
236—Semmes v. U. S., La., 91 U.S. 
21, '23 L.Ed. 193. 

17. U.S.—Gonzales v. Buist, Puerto 
Rico, 32 S.Ct. 463, 22-4 U.S. 1216, '66 
'L.Ed. 69'3. 

3 C.J. p 896 note '5'2. 

BtUe also appUes to eq'aitaa)le issues 
U.S.—McLaughlin v. Potomae Bank, 
'D.C., '7 PIow. .2120, 12 L.Ed. 6'76— 
Brockett v. Brockett, D.C., 3 How. 
69'1, 11 L.Ed. 786. 

18. U.S.—U. S. V. La Pranca, La., 61 
S.Ct '278, 282 U.S. 5*68, 75 L.Ed. 651, 
afflrming, C.C.A., La Franca v. iJ, 
S., 37 F.2d 269, which reveraed, D. 
C, U. S. V. La Franca, 26 F.2d 70'6, 
and certiorari granted 60 S.'Ct 356, 
281 U.S. 713, 74 -L.Ed. 1134—^Macker 
V. Thomas, Ky., '7 Wheat 5,30, 6 
LEd. '53.'5. 

Want of Jurisdictioni 

No exception may be necessary to 
enable party to rai-se the objection 
that the trial court was without ju- 

42. 


risdiction, where Its want of junlHdh*- 
tion is apparent on the rorord.-»* 
Peroz V. 'Fernand('z, Puerto Uiro, 26 
S.Ct 661, 202 U.S. 80, 50 \L.Ed. 942. 

19. U.S,—.Ohoetaw, 0. & G. U. Co. v. 
McUade, Tcmn., 24 S.tU. 21, 191 U. 
S. 61, 48 L.Ed. 96, amrmlng 112 F. 
888, 50 C.C.A. 591. 

3 C.J. p 900 noto 96. 
ludlvldual 6 xoeptlou 0 
If there aro nevenal rulingH whleh 
aro d(‘emod orroneous and which It 1« 
dc^Hired to have nwlowod, an oxoop- 
lion must bo 'prcporly sorvod to ea oh 
ruling, and not tak(m in groaa or lo 
ali the rulingH JoIntly.-^-MeCahe 
Sl(‘on Constr. Co. v. Wllson, Okl, '28 
S.Ct. 558, ,209 U.S. 275, 52 L.Ed. 788— 
3 O.J. p 9012 noto 5, 

20. U.S.—U. S. V. iaar(*y, -La., 3 S.Ct. 
424, '110 U.S. 61, '28 E.Ed. 67. 

3 O.J. p 952 note ‘24. 

Bxoeptious relatiug to evidsuoo 
Plxceptions to rulings on (Widtmta*. 
such as on Its admlssion or r(«J(*<*- 
tion, must aa a g(‘ne'ral rule he niudt^ 
at the timo of suoh rullugs.-4T. s. v. 
Oarey, iLa., 3 S.Ct 4.24, 110 U.S. 5'!, 28 
L.Ed. 67. 

Xustruotions 

It wiU usually be unavalllug to ex- 
cept to the <diarge for the llrst time 
after verdiot—Thlt^de v. Utah, Utah, 
16 S.Ct 62, 159 U.S. '510, 40 L.Ed. 237 
—Michigan Ins, Jiank v. Eldred, 
Wia., 12 S.Ct 450, 1 13 U.S. 293, 36 
L.Ed. 162. 

21. U.S.—Kittredgu v. Raca, La., 92 
U.S. 11'6, 23 L.Ed. 488. 

The makiug of a motion for a new 
trial does not constitute a walver of 
exceptions which have been previ- 
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follow such procedure may preclude the supreme failure or refusal to instruet/^ verdict or iindmgs 
court from reviewing rulings made with respect to of the jury,^^ and decision or findings by the court 
pleadings or the filing thereof,^^ except where the without a jury.^^ 
error complained of is apparent on the record on 

appeal.23 So, also, the failure to take a proper ex- Also, proper exception in the trial court is or- 
ception ordinarily precludes review of rulings and dinarily necessary to obtain review in the supreme 

orders made before the trial or hearing,^^ or rulings court of alleged errors with respect to the judg- 

or matters arising during the trial or hearing,^® ment or decree,^^ the sufficiency of the evidence to 

such as with respect to conduct or remarks of the support the verdict or findings,^® and the report or 

presiding judge^^ or counsel,^'^ evidence^S and wit- decision of a referee, raaster, commissioner, or like 

nesses dismissal or nonsuit 20 instructions^t and officer.27 


ously noted.—XJ. 'S. v. Dashiel, Tex., 
i Wall. 1'8.2, 18 L-Ed. 319. 

22 . U.S.—National Security Bank v. 
Butler, Mass., 9 S.Ct. 281, 129 U.S. 
'223, 32 L.Ed. 68,2, 

Partioular matters 

(1) Rulings on objections with re¬ 
spect to an answer, plea, replication, 
or reply.—Gonzales v. Buist, Puerto 
Rlco, 32 SJCt. 224 U.S. 1'26, 56 'L. 
Ed. 69:3. 

(•2) Ruling on a demurrer or ex¬ 
ception to a pleading.—German Alli- 
ance Ins. Co. v. Hale, Ala., 31 S.Ct. 
246, <219 U.S. 307, 55 L.Ed. 2.29. 

3 CJ. p 903 note 16. 

23. U.S.—Board of Com’rs of City 
and County of Denver v. Home 
Savings Bank, Colo., '35 S.Ct. '265, 
2‘3I6 U.S. 101, 59 L.Ed. 486, afflrming 
200 F. ,28, 118 O.C.A 266—Snowden 
V. Ft. Lypn Canal Co., Colo., 2'3S 
F. 495, 151 C.C.A. 431. 

Whether pleadings support Judgmeut 
Whether the pleadings support and 
warrant the judgment is question 
whlch arise« on the record proper, 
and may be reviewed without any ex¬ 
ception.—Vicksburg & M. R. R. Co. 
V. 0’Brien, Miss., 7 S.Ct. 118, 119 U. 
S. 99, 30 L.Ed. 299. 

24. U.S.—Fleischmann Const. Co. v. 
U. S., to Use of ‘Forsberg, Va., 46 
S.Ct. 284, 270 U.S. 349, 70 'L.Ed. 
624, affirming, C.C.A., 2'98 F. '330, 
whlch aflirmed, B.C., U. S. v. 
Fleischmann Const. Co., 298 F. 320, 
and error allowed, C.C.A, '298 F. 

10 : 20 . 

25. U.S.—Fleischmann Const. Co. v. 
U. S., to Use of Forsberg, supra^ 
Martinton v. Fairbanks, 111., '5 S. 
Ct 3'21, 112 U.S, 670, 28 L.Ed. 86i2. 

26. U.S.—Drumm-Plato Commission 
Co. V. Edmisson, 28 S.Ct. 367, 208 
U.S. 634, 62 L.Ed. 606, afflrming 17 
Okl, 344, 87 P. 311. 

27. U.S.—Crumpton v. U. S., Ark., 11 
S.Ct. 355, 1'38 U.S. '3’61, 3'4 L.Ed. 
958. 

Paliure ta particularlze an excep- 
tion to prejudicial argument by coun- 
sel will not, however, preclude su¬ 
preme court from considering 'alleged 
error in peimitting such argument 
where the error in question ought to' 
be considered on appeal, in view of) 


Public interest.—^New York Cent. R- 
Co. V. Johnson, Mo., 49 S.Ct. 300, 2'79 

U. S. 310, '73 L.Ed. 706, reversing, C. 
C.A., 27 F.2d 699, certiorari granted 
49 S.Ct 27, .278 U.S. 590, 73 L.Ed. 5'23, 
and opinion amended 49 S.Ct. 417. 

28. U.S.—Grand Trunk R. Co. v. 

Ives, Mich., 12 S.Ct 679, 144 U.S. 
408, 36 L.Ed. 485. 

Rulings as to admission or exclusion 

(1) A mere objection to the evi¬ 
dence or ruling, not followed by an 
exception, is insufficient to preserve 
the question for review.—^Laber v. 
Cooper, 111., 7 Wall. 5'65, 19 L.Ed. 151 
—Poole V. Fleeger, Tenn., 11 Pet 185, 
9 L.Ed. 680—Scott v. Lloyd, D.C.. 9 
Pet, 418, 9 L.Ed. 178—3 C.J. p 913 
note 97. 

(2) Exceptions must be sufflciently 
specific to identify the evidence and 
ruling thereon and to point out the 
particular error relied on, and must 
not be taken in bulk, where some of 
the evidence was properly admitted 
or rejected.—'Choctaw, ‘O. & G. R. Co. 

V. McDade, Tenn., 2-4 S.Ct 24, 191 U. 
S. 64, 48 L.Ed. 96, afflrming 1112 F. 
88'8, 50 C.C.A. '591. 

(3) Where exceptions are properly 
saved to erroneous rulings on evi¬ 
dence, such rulings may be reviewed 
without afterward excepting to the 
Instruction on the question.—Boyd v. 
U. S., Ark., 12 S.Ct '292, a4'2 U.S. 450, 
3*5 L.Ed. 10'77, reversing, C.C.A., 45 F. 
851. 

23. Competeucy 

U.S.—Downey v. Hicks, Miss., 14 
How. 240, 14 L.Ed. 404. 
Examluatlon 

U.S.—Scott V. Lloyd, D.C., 9 Pet 418, 
9 L.Ed. 178. 

30. U.S.—Gerrard v. Reynolds, ‘4 
How. 123, 11 L.Ed. 90'3. 

3d. U.‘S.—Stewart v. Wyoming Cat- 

tle Ranch Co., Neb., 9 S.Ct 101, 128 
U.S. 383, 32 L.Ed. 439. 

3 C.J. p 919 note 34. 

Specifleness 

Exceptions to instruotions given 
must be specific rather than general 
or in gross and must point out the 
particular matter complained of as 
error.—Guerini Stone Co. v. P. J. 
Carlin Ccnst Co., Puerto Rico, 39 S. 
Ct. 102, 248 U.S: '334, 63 L.Ed. 276, 
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reversing P. J. Carlin Const Co. v. 
Guerini Stone Co., 241 F. 545, 154 C. 
C.A. 3i21, certiorari granted Guerini 
Stone Co. v. P. J. Carlin Const Co., 
38 S.Ct 9, 245 U.S. 643, 62 L.Ed. 5‘2S 
—3 C.J. p 922 note 40, p 925 note 47, 
p 926 note 5‘3. 

32. U.S.—MeCabe & Steeh Constr. 
Co. V. Wilson, Okl., 28 S.Ct 558, 
209 U.S. 275, 5'2 L.Ed. 788. 

3 C.J. p 927 note 55. 

Exceptions must be specific and 
point out the error complained of.— 
MeCabe & Steen Constr. Co. v. Wil¬ 
son, Okl., 28 S.Ct 558, -209 U.S. 275, 
5.2 L.Ed. 788—3 C.J. p 927 note 55 
[b] (1). p 929 note 58. 

33. U.S.—Roach v. Hulings, D.C., 
16 Pet 319, 10 L.Ed. 979. 

34. U.'S.—Vicksburg, S. & P. Ry. Co. 
V. Anderson-Tully Co., Miss., 41 S. 
Ct 524, 256 U.S. 408, 65 L.Ed. 1020, 
affirming, C.C.A., '261 F. 741—Kirk 
V. U. S., CtCl., 16 S.Ct 911, 163 U. 
S. 49, 41 L.Ed. 66—Morris v. Shrin- 
er, 111., 131 U.S. appendix xci, 19 
L.Ed. 903. 

A failure or refusal to make or file 
findings of fact may not be consid¬ 
ered in the absence of a request 
therefor and an exception to the 
courfs refusal or noncompliance 
with the request.—Law v. U. S., 
Mont, 45 S.Ct 175, '266 U.S. 494, 69 
L.Ed. 401, reversing, GC.A., U. S- v. 
Law, 299 F. 61, which reversed, D.C., 
Law V. U. S.. 290 F. 97'2. 

35. Wheth.er supported by facts 
found 

U.S.—Seeberger v. Schlesinger, IU, 
14 S.Ct 729, 152 U.S. 581, '38 L.Ed. 
6'60. 

36. U.S.—^Haws V. Victoria Copper 
Min. Co., Utah, 16 'S.Ct -282, 160 U. 
S. 30'3, 40 L.Ed. 43'6. 

37. U.S.—^^Coghlan v. South Carolina 
R. Co., S.C., '12 S.Ct 150, 142 U.S. 
101, 35 L.Ed. 951, afflrming, C.C., 
312 F. 316. 

3 C.J. p 948 note 76. 

Determination of court 
It was held, however, thatr-where 
the determination of the court b^- 
low is based on an insufficient or er¬ 
roneous report, no exception to it is 
j necessary to enable the supreme 
court to inquire into its correetness. 
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e. Parties 

Generally, all parties to the Judgment or decree 
below whose interests will be directiy atfected if the 
determination is sustained, reversed, or modified on 
review may, and usualiy must, be made parties; but 
the nonjoinder of parties oniy precludes adjudication 
of the interests of the absent parties, although the 
appeai may be dismissed where the defect is jurisdic- 
tional or where there is a misjoinder. 

The general rule is that all parties to the record 
who appear to have any rights or interests that may 
be directiy affected by a judgment on appeai must 
be made parties to the application for review by 
proper description therein, or must be given notice 
thereof, and an opportunity of being heard and de- 
fending their rights but parties who have suf- 
fered a default need not be made parties.^9 

Appellants or plaintiffs in error, With the ex- 
ception of nominal or useless parties,^9 generally all 
parties against whom the judgment or decree was 
rendered may, and usualiy must, be joined as ap¬ 
pellants or plaintiffs in error in an appeai by one 


or more of them,^! especially where a joint judg¬ 
ment or decree has been rendered against thenri.42 
However, joinder of all parties is not requircd 
where their interests are separate, and only the in¬ 
terests of the party or parties appealing are in- 
volved;'^9 and, even where there is a joint liability 
or interest, one or more coparties may maintain 
separate proceedings for review where there has 
been a sevcrancc of the parties in inlcrest efTected 
by summons and sevcrancc, or by an equi valent pro- 
ceeding appearing in the record/^or where the oth- 
er coparties have refused to join in or prosecute the 
appeai."*® 

Appcllccs, respo^ndents, or defendants in error, 
The general rule is that all parties in favor of whom 
a judgment or decree has been rendered below, or 
who are interested in having siich a judgment or de~ 
cree sustained, and all interested coparties of appel¬ 
lant or plaintiff in error, who are not made coap- 
pcllants or coplaintiffs in error, must he made ap- 
pcllees, respondents, or defendants in error.*^ 


—v. Rose, S.C., 6 'Cranch 313, 
3 Xi.Ed. .rll—Murray v. Schooner 
Charming Betsey, «2 Cranch 64, 2 'L. 
Ed. 208. 

Exceptioni to fin.dlng' by comxaissiozi 
An exceptlon to the allowance of 
any amount as a fee for attorney's 
Services was held to be insufficient to 
raise the point that the amount al- 
lowed for such Services was exces- 
sive in a case heard before a com- 
mission.—Meeker v. Lehigrh Valley R. 
Co., Pa., '35 S.Ct 3'28, 2’36 U.'S. 412, 
59 iL.Ed. 1644, reversing- Eehigh Valley 
R. 'Co. V. Meeker, 211 P. 785, 128 'C.C. 
A. '311. 

30. U.S.—Beardsley v. Arkansas & 
•E. R. Co., Ark., 15 S.Ct. 786, 158 
U.S, 1'2'3, 39 E.Ed. 919. 

3 C.J. p 1003 note 45. 

The pnrpose of the rule is that the 
successful party may be at liberty 
to enforce his judgment, decree, or 
order without delay against those 
parties who do not desire to have it 
reversed, and that the supreme court 
may not be required to decide the 
same question more than once on 
the same record.—Masterson v. Hern- 
don, Tex., 10 Wall. 416, '19 L.Ed. 953. 

Appealfl prosecuted by or agaiuat 
partnershlps without setting out the 
names of the individual members are 
nugatory, and should be dismissed.— 
The Protector, Ala., 11 Wall. 82, 20 
E.Ed. 47. 
luterveutiou 

<1) In the absence of a permissive 
statute, intervention in an appeai has 
deilied:~-U. S. v. Patterson, La., 
15 How. 10, 14 'L.Bd. 678. 

(2) Persons not parties can be 
heard originally in the federal su¬ 
preme court as to tjie settlement of a 


decree entered on a mandato from 
the supreme court directing deoroe 
for reorganization of railroad termi- 
nal facilities violating Anti-Tru.st 
Act July 2, 1890, as far a.s it oporat('H 
prejudicially to their rights.—^United 
States V. Terminal R. Ass’n of St. 
Louis, Mo., 35 S.Ct. 408, 236 U.S. 194, 
59 L.Ed. 635. 

39- U.'S.—Winters v. U. S., Mont., 28 
S.Ct. 207, 1207 U.S. 564, 52 L.Ed. 
340, afflrming 148 P. 684, 78 C.C.A. 
54'6. 

40. U.S.—^Norwich, etc., R. Oo. v. 
Johnson, Conn., 16 Wall. 8, (21 L. 
Ed. 118. 

41. U.S.—Maytln v. Vela, Puerto 
Rico, 30 S.Ct. 439, 216 U.S. 698, 64 
E.'Ed. 632. 

'3 C.J. p 1006 noto 6'5. 

42. U.S.—Maytin v. Vola, Puorto 
Rico, 30 S.Ct 439, '216 U.S. 598, 64 
L.Bd. 6*32. 

3 C.J. p 1012 note 86. 

Parties abiding* by Judgnxeut 

Rule applies, even ihough somo of 
the parties may choose to abide by 
the judgment or decree sought to be 
modifled or reversed.—^Nash v. 
Harshman, Ohio, rS S.Ct. 846, 149 
U.S. <263, 3'7 L.Ed. 727. 

43. U.S.—Winters v. U. S., Mont., 28 
I S.Ct. 207, 207 U.S.. 664, 52 L.Ed. 

340, amrming 14'8 P. 684, 78 O.O.A, 
646. 

3 C.J. p 1008 note 7'1. 

44. U.S.r—Pflueger v. Sherman, '66 S. 
Ct. 10, 293 U.S. 66, 79 U.Ed. 198. 

3 C.J. p 100'9 note 716, p 1010 note 78. 

45. U.S.—^Wilson v. Kiesel, Utah, 17 
S.Ct. 124, 164 U.S. 248, 41 'L.Ed, 422. 

3 C.J. p 1007 note 69. 
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46. U.S.—Tn re MeUropoHlnn Trunt 

Co., RY., 31 'S.Ct 1«, 218 U.S. 312, 

64 'L.Ed. 1051. 

3 C J. p 1016 nolo 1. 

Parties dlffereutly affeoted 

Where a judgrnont Ih fnvornblo to 
one or more oodofondantH, and ad¬ 
verse as to others, the lattnr shotild 
be joined in an appoal or wrlt of er¬ 
ror broughl, by plaintiff to review tho 
actlon In favor of the fonner.--WU- 
son V. (Kiesel, Utah, 17 S.Ct, 121, 164 
U.S. '248, 41 L.Ed. 422. 

In proceedings for review by aa 
interrener, or other Indlree.t 'pnrty, 
all the parties to the notlon, both 
plalnlUf and defendant, should UHunl- 
ly be mado appellees or def»mdarit« in 
(^rror,—Davis v. MerearitUe Trunt Co., 
Ohlo, 14 S.Ct. ‘69*3, 162 U.S. 690, 38 
LEd. 56'3. 

Publio ofCLoers 

Where suit was brought against 
the state attorney general, a eounty 
dlstrlot attorney. and the publle nerv- 
Ictj commlssion, the abolltion of the 
Public Service eommisnion made it 
unnocessary to make U a party to an 
appeai.—-Nowton v, 'Consolidated Cas 
Co. of 'New York, N.Y, 44 ’H.'Ct. 481, 
266 U.S. 78, 68 L.Ed. 909. setting 
aside diamissal of appeai 14 S Ct. 401, 
264 U.S, 671, 68 'L.Ed. 865, and af- 
llrming, J).C., Consolidated Caa Co. 
of Now York v. NewLon, 291 R 704. 

Sdere noxnlnal parties, however, or 
parties who have no Interests that 
can bo affecttHi by th@ judgment dn 
appeai aro noitht^r necessary nor 
proper parties,—Amadeo v. Northern 
Assur, Co., Ruerto Rico, 26 S.Ct. 607, 
291 U.S. 194, 60 L.Ed, 722—Rasket v. 
Uas-seU, Ind„ 2 S.CU 416, 107 U.S. 60'2, 
27 L.Ed. 600. 
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Transfer of inter est j ordeath of party. Where 
the interests of a party to an appeal devolve on an- 
other, a person acquiring such. interests will usually 
bc allowed to be substituted in place of the original 
party, if the propcr steps are takcn.^^ 

It was hcld that the death of a sole plaintiff in 
error prior to the assignment of error abated a writ 
of error,althoiigh the death of a merely nominal 
plaintiff would not prevent the prosecution of a writ 
of error by the real parties in interest.49 

An appeal will not abate by reason of the death 
of appellee before the taking of the appeal.^9 
Where pending an appeal or writ of error, appel¬ 
lant or plaintiff in error dies, the appeal or writ is 
not abated but, where the judgment below is for 
defendant, and he dies pending appeal or writ of 
error prosecuted by plaintiff, the appellate proceed- 
ings will abate.52 Where continuance or revival of 


an appeal is necessitated by the death of a party, 
proceedings therefor must be instituted hnd main- 
tained in the proper time and manner.^^ 

DefectSj ohjections, and amendmenfs. Generally, 
the nonjoinder of parties, either as appellants or 
plaintiffs in error, or as appellees, respondents, or 
defendants in error, will have no further effect than 
to preclude any investigation or adjudication which 
will affect the rights and liabilities of the parties 
not joined, but will have this effect ;55 if the 

defect is jurisdictional, the writ of error or appeal 
will be dismissed.5® An appeal or writ of error will 
be dismissed, on motion for a misjoinder of appel¬ 
lees, respondents, or defendants in error.^*^ Such 
defects as those arising from the .nonjoinder or mis- 
nomer of parties are usually amendable in the su¬ 
preme court.5^ 


PerSons who were not parties be¬ 
low and who are not parties to the 
judfi-ment need not and should not be 
joined, although interested in the 
jud^>^ment as rendered.—Brewster v. 
Wakefield, Minn., 22 How, 118, 16 L. 
Ed. 301--3 C.J. p 1017 note 12. 

47. U.S.—Bowden v. Johnson, N.J., 

2 S.Ct. 24!6, 107 U.S. *2'51, 27 L.Ed. 

386. 

Snbstitution permltted 

(1) A.ssignee In bankruptcy for the 
bankrupt.—Herndon v. Howard, Tex., 

0 Wall. 664, 19 L.Ed. 809, 40 How.Pr., 
N.y., '288—3 C.J. p 1032 note 27. ' 

(2) Successor of public ofHcer.—! 
Oorham Mfg-. Co. v. Wendell, ‘N.T., 
43 S.Ct. 'm, ,261 U.S. 1, 67 B.Ed. 505. 

(3) Appeal is not to be dismissed 
in injunction suU against officia! 
body bocause some of its members 
had ceased to hold office pending the 
appeal where body as a whole. main- 
tained iis offlcial status and new 
members were substituted.—Irwin v. 
Wright, Ariz., 42 S.Ct. 293, '258 U.S. 
219, '66 L.Ed. 573. 

(i) Before substitution of succes¬ 
sor Corporation will be allowed*,: the 
•circumstances under which the old 
-Corporation was dissolv^d and its 
successor appointed must be clearly 
shown to the court.—Oklahotna Nat- 
ural Gas ‘Co. v. State of Oklahoma, 
0 ’cl., 47 S.Ct 391, 273 U.S. 257, 71 L. 
Ed. 6*34. 

Beoelvers of a state Corporation, 
appointed by state court, will not be 
substituted as plaintiffs. in error in 
stockho|ders' suit pending in supreme 
•court where fpur years «previously ft 
federal court in anpther state had 
appointed other receiverg for such 
Corporation.—United Cppper Securi- 
ties Co. V. Amajgamated Copper Co., 
37 S.Ct 509, 244 U.S. 261, 61 U< 


Ed. 1119, afflrming 223 F. 421, 139 C. 
C.A. 15. 

48. U.S.—Green v. Watkins, Ky., 6 
Wheat 260, 5 L.Ed. 256. 

49. U.S.—Amadeo v, Northern As- 
sur. Co., Puerto Rico, 26 S-Ct 507, 
201 U.S, 194, 60 L.Ed. 722. 

50. U.S.—Green v. Watkins, Ky., 6 
Wheat 260, 6 L.Ed. 256. 

51. Sole appellant 

The death of a sole appellant or 
plaintiff in error pending his ap¬ 
peal or writ of error will not abate 
the appeal or writ, particularly 
where the cause of action survives, 
but the legal representatives of such 
party will be permitted to prosecute 
the proceedings to final judgment 
—Green vl Watkins, Ky., 6 Wheat. 
260, 5 L.Ed, 256, 

The death of one of several appel¬ 
lants or plaintiffs in error does not 
abate a suit or necessitate a xe- 
vival of it in the appellate court; 
the cause survives to, and may be 
prosecuted by, the other plaintiffs in 
error.—McKinney v. Carroll, Ky., 12 
Pet 66, 9 L.Ed. 1002. 

52. U.S.—Iron Gate Bank v. Brady, 
Va., 22 S.Ct 529, 184 U.S. 666, 46 
KBd. 739. 

53. Death before appeal 

Where a party to an action or suit 
dies before an appeal has been taken, 
it is required that there shair be a 
suggestion of such death and a re¬ 
vival of the action or suit in the 
name of the legal representatives of 
decedent as a condition precedent to 
proceedings for revlew.—Bigler V. 
Waller, Va., 12 Wall. 142, 20 L.Ed. 
260. 

5:4. U.Si—^McClane Vt Boon, Or., 6^ 
! Wall., 244, 18 L.Ed. 835. . , 


Time for revival or substitution 

Where not regulated by statute or 
by rules of court, the time within 
which proceedings for revival or 
substitution of parties are to be 
commenced is limited only by the 
discretion of the court.—Noonan v. 
Bradley, Wis., 12 Wall. 121, 20-L.Ed. 
279—Phillips v. Preston, La., 11 How. 
294, 13 L.Ed. 702—3 C.J. p 1028 note 
89. 

In what court prosecuted 
Where the death of a party oc- 
curs after the appeal or writ of er¬ 
ror has been taken, proceedings to 
substitute the representative of the 
decedent are properly taken in the 
supreme court.—Southern Pine .Lum- 
ber ‘Co. v. Ward, 28 S.Ct. 239, 208 
U.S. 126, 52 L.Ed. 420, affirming 85 
P. 4^9, 16 Okl. 131. 

Prlvies may be substituted 
U.S.—Moses V. Wooster, 6 S.Ct. 33» 
115 U.S. 285, 29 L.Ed. 391—Hook 
v; Linton, La., 10 Pet. 107, 9 L. 
Ed. 363. 

55. U.S.^Sfage V. Central R. Co., 
lowa, 93 U.S. 412, 23 L.Ed! 933 
—Terry y. Abraham, Ga., 93 U- 
S. 38, 23 L.Ed. 794. 

56. U.S.-^Texas Land «Sfe Cattle Co. 
V. City of Fort Worth, 55 S.Ct. 
658, 295 U.S. 716, 79 L.Ed. 1672, 
rehearing denied 55 S.Ct 913, 295 
U.S. 769. 79 -L.Ed. 1710, dismiss- 
ing appeal, Tex.Civ.App., 73 S.W. 
2d 860—Simpson v. Gr^eley, Kan., 
20 Wall. ,152, 22, L.Ed. 338—Hamp- 
ton V. Rouse, Miss., 13 WalL 187, 
20 L.Ed.;593. 

57. U.S-—Davenport v: Fletcher, 

La., 16 How. i42, 14 L.Ed.'879. 

58. U.S.—U. si V. Schoverling, N.T., 
13 S.Ct 24, 146 U.S. 76, 3^6 L.E^V' 
8-93. 

3 GJ. P 1036 note'68. ' 
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f. Reauisites and Proceedings for Transfer of 
Oause 

(1) In general 

(2) Application for, and allowance of, 

appeal 

(3) Bond or sectirity 

(4) Notice, docketing, and appearance 

(1) In General 

Appeais to the supreme court must be taken and 
perfected in accordance with the acts of congress and 
the rules and practice of the court. 

The taking- and perfecting of proccedings for re- 
view by the supreme court of judgments, orders, 
or decrees are regulated by acts of congress and the 
rules and practice of the court,^^ and cross appcals 
are required to be taken, perfected, and prosccutcd 
under the same conditions or circumstances and in 
the same manner as other appeais.®^ 

A proceeding for the revicw of the action of a 
lower court must be taken within the prescribcd 
statutory time,®^ and this rule applies to a sccond 
appeal, where the right thereto exists,^^ and to 
cross appeals.^2 While a justice of the supreme 
court may extend the time for applying for 
a writ of certiorari, no provision is cxpressly made 
with respect to incapacity of the parties with rc- 
gard to the time to appeal although under prior 
statutes the term of disability was excludcd in com- 


puting the timc.64 The statute prcscribiug limi- 
tations as to the time for taking appcals or proccod- 
ings for review starts to operate when entry of the 
final judgmcnt, order, or deerce lakcs idacc,^^ and 
it is the time of actual entry which determines the 
commenccmcnt of the period.®^ With respect to a 
judgmcnt of rcvcrsal on appeal and jndgmenl ihere- 
after entered in the lower court i)ursuant to the de- 
cision on appeal, the lime for appeal starts to run 
from the time of entry of the judginent in the apr 
pellate court.^'^ If a motion or pelition for rehear- 
ing, reargument, or new Irial, or the like is made 
or presented properly and in due season, and is 
entertained by the court, the time does not hc^gin lo 
run until such motion or petition is disposed of, 
the judgmcnt or decrec not taking hnal effeci for 
the purpose of review until that tiined*^ and the 
same rule applies with respect lo a molioti to vacate 
or modify a judgmcnt, order, or decree.^^ 

An appeal or proceeding for review iti the su¬ 
preme court is deemed to have heen taken and per¬ 
fected within the statutes of limitation when the 
conditions precedent in the, statutes (>r rules of the 
court prcscribiug the steps for taking and perfect¬ 
ing the same have heen complied with, and not un¬ 
til then, and, ihcrcfore, whether it has heen taken 
and perfected within the time limiletl de])en<ls on 
their terms an<l provisions.'^^^ It has heen held ihat 
an appeal is not taken until it is in Sf)me way t)re 


59. U.S.—In re Chateaugay Ore & 
Iron Co., N.Y., 9 S.Ct 150, 128 U. 
S. 644, 32 li.Ed. 508. 

60. U.S.—Parrar v. Churchill, Miss., 
10 S.Ct. 771, 135 U.S. 609. 34 L.Ed. 
246—Hilton v. Dickinson, D.C., 2 
S.Ct. 424, 108 U.S. 165, 27 L.Ed, 
688 —The S. S. Osborne, Ohio, 105 
U.S. 447, 26 L.Ed. 1065. 

61. U.S.—U. S. V. Pena, 20 S.Ct. 
166, 175 U.S. 500, 44 L.Ed. 251. 

3 C.J. p 1040 note 12. 

62. U.S.—Evans v. State Nat. Bank, 
La., 10 S.Ct. 492, 134 U.S. 330, 33 
L.Ed. 917. 

63. U.S:—Farrar v. Churchill, Miss., 
10 S.Ct. 771. 135 U.S. 609, 34 L.Ed. 
246—Hilton v. Dickinson, D.C., 2 
S.Ct. 424^ 108 U.S. 165, 27 L.Ed. 
688 . 

64. Decisions under prior statutes 

U.S.—Chapman v. Bdrney, 111., 9 S. 
Ct. 426, 129 U.S. 677, 32 L.Ed. 800 
—McDonald v. Hovey, D.C., 4 S.Ct. 
142, 110 U.S. 619, 28 L.Ed. 269. 

66 , U.S.—Cherokee Nation v. Whit- 
mire, Ct.Cl., 32 S.Ct. 200, 223 U.S. 
108, 66 L.Ed. 370—Polleys v. Black 
Kiver imp. Co., Wis., 6 S.Ct. 369, 
113 U.S, 81, 28 L.Ed. 938. 

Day of entxy eqccluded 

In computingr statutory time with¬ 
in which proceedings for ;r^view 


must he brought, tho day of entry 
of the judgmcnt, dccroo, or order 
should be excluded.—Smith v, Chilc, 
Dak., 11 S.Ct. 186, 137 U.S. 677, 34 
L.Ed. 792. 

66. U.S.—Providenco Rubber Co. v. 
Goodyear, R.I., 6 Wall. 163, 18 
L.Ed. 762. 

67. U.S.—Boylan v. U. S., N.Y., 42 S. 
Ct. 113, 257 U.S. 614, GG L.Ed. 397, 
dismissing error, C.C.A., U. S. v* 
Boylan, 266 P. 165, which atUrms, 
D.C., 266 F. 468. 

68. U.S.—Morse v. U. S., Ct.Cl., 46 
S.Ct. 241. 270 U.S. 161, 70 L.Ed. 
618, rehearing denied 65 S.Ct. 282, 
295 U.S. 768. 79 L.Ed. 1709, dis- 
missing appeal 69 CtCl. 139— 
Cherokee Natio-n v. Whitmiro, Ct. 
Cl., 32 S.Ct. 200, 223 U.S. 108, 
66 L.Ed. 370. 

3 C.J. p 1061 note 10. 

SecoxLd applicatiou 
After denial of a motion for a new 
trial, an applicatlon for leavo to 
file motions for new trial and to 
amend flndings was held not to sus- 
pend the running of the statutory 
time for taking an appeal.—Morso 
V. U, S., CtCl., 46 S.Ct, 241, 270 
U.S. 151, 70 L.Ed. 518, rehearlng de¬ 
nied 65 S.Ct. 282, 296 U.S. 768, 79 
L.Ed. 1709, dismissing appeal 69 Ct. 
Cl. 139. , 


69. U.S.—City of Miunphlw v. 
Brown, Ttuin., 94 ir.S. 715, 24 
34(1. 24 4. 

3 C.J. p 1054 noU' 19. 

ReSntry of Judgmeut 
On (Jimlal of a motion to not 
asido a Judgnumt and ndhUry of tho 
judginent as of the dnU* of the mnlf- 
ing of th(^ motion to net aalde, a 
proeeeding for review in propc‘rly 
taken on th(^ rethitt^ed judgnumt,— 
City of M(unj)lil« v. Itrown, mipra - 
Brockett v. Itroekett, 2 How. 

238, 11 L.Ed. 251. 

70. U.S..Credit (V). v. ArlcannaH 

Cent. Ry. Co., Ark., 9 S.Ct. 107, 128 
U.S. 258, 32 L.Ed. 448. 

3 C.J. p 1004 note 8. 

Slguifyiug' iuteutiou 
Where a party rnay app(‘al tm of 
right, and he HlgnUlea hia intention 
to appeal wUhln the time allowed 
by statute, the statutory limitation 
(u^aa(‘a to alT(‘et tht» enHe.-^-U. H. v. 
Adama, Ct.Cl., 6 Wall. 101, 18 L.Ed. 
792. 

Mere petition inauisioient 

A petition for an appeal filed in 
the 'lower court without an allow¬ 
ance of th(^ appeal by that eourt does 
not bring the case up hefore the su¬ 
preme court.—Barrei v. Western 
Transp. Co., IU., Z Wall. 424, 18 L. 
Ed. 168 . 
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scnted to tke court which made the decree appealed, 
from, thereby putting an end to its jurisdiction over 
the cause,'^! and that this is done by filing the pa- 
pers, namely, the petition and allowance of appeal, 
where there is such petition and allowance, the ap¬ 
peal bond, and the citation.^^ However, where the 
application for, or allowance of, an appeal ipso fac¬ 
to saves appellant from the bar of the statute, nei- 
ther notice nor the issuing of the citation nor the 
giving of bond within the statutory time is juris- 
dictional,'^^ appeal taken in open court be- 

comes inoperative when not docketed in the supreme 
court before the end of the term to which it is made 
returnable.'^^ 

Statutes or rules of court which limit the time for 
appeals or proceedings for review are mandatory 
and jurisdictional,^® and the time cannot be extend- 
ed by the appellate court or a judge thereof or re- 
lief granted in case of a failure to proceed in time,*^® 
as by a nunc pro tunc entry of appeal or allowance 
thereof and hence, in the absence of express pro- 
vision to the contrary, an appeal or proceeding for 
review which is not taken and perfected within 
time will be disallowed or dismissed.'^^ However, 
if the appeal is prayed for or otherwise taken in 
due time, it is not dismissible because of a delay in 
its allowance.'^^ 

(2) Application for, and Allowaiice of, Ap¬ 
peal 

A party must ordinarily apply for and obtain an 


order, within the time prescrrbed therefor, allowing an 
appeal to the supreme court. 

Under the statutes and rules of the supreme 
court a party must ordinarily apply for and obtain 
an order allowing the appeal^^ within the time pre- 
scribed therefor,^! and it has been held that the 
court cannot allow an appeal by a nunc pro tunc 
order after expiration of the time for appealing.^^ 
The application must be made to, and its allowance 
obtained from, the court, judge, or official designat- 
ed by statute or rules of court,and, where an ap¬ 
peal is given as a matter of right on compliance 
with prescribed conditions, the court has no discre- 
tion to refuse the appeal, but must grant it as a 
matter of course, leaving it for the appellate court 
to say whether it will lie.^^ While so‘me appeals 
have been considered without any formal order of 
allowance,the order allowing an appeal should 
conform to conditions prescribed by statutes or 
rules of the court^^ When a statute or rule of 
court provides that, to entitle a party in certain 
causes to appeal, the lower court or judge shall 
make a prescribed certificate, as, for example, of im- 
portance, that a question of law is involved which 
ought to be reviewed, etc., a case within the class 
of causes specified is not appealable, and the ap¬ 
pellate court can acquire no jurisdiction, without 
the proper certificate.^'^ Also an appeal must be 
taken or the writ made returnable to the term of 
court or day prescribed by statute, and a failure 
to comply with the statute in this respect may be 
ground for dismissal.^^ However, if, by reasoh of 


Yl. XJ.S.—Credit Co. v. Arkansas 
Cent. Ry. Co., Ark., 9 S.Ct. 107, 128 
TJ.S, 258, 32 L.Ed. 448. 

72 . XJ.S.—Credit Co. v. Arkansas 
Cent. Ry. Co., supra. 

S C.J. p 1065 notes 9, 11. 

73. U.S.—Dodge V. Knowles, App.D. 
C., 5 S.Ct. 1108, 114 U.S. 436, 29 
L.Ed. 144. 

3 C.J. P 1066 note 21. 

74. U.S,—Radford v. Folsom, lowa, 
8 S.Ct. 334, 123 U.S. 725. 81 L.Ed. 
292. 

Entry or docketing generally see in¬ 
fra subdlVision f (4) of this sec- 
tion. 

75. U.S.—U. S. V. Curry, La., 6 
How. 106, 12 L.Ed. 363. 

76. U.S.—Credit Co. v. Arkansas 
Cent. R. Co., Ark., 9 S.Ct. 107, 128 
U.S. 258, 32 L.Ed. 448. 

77 . XJ.S.,—Credit Co. v. Arkansas 
Cent. R. Co., supra. 

'76. U.S,—^Eowler v. Hamill, N.T., 
11 S.Ct. 663, 139 U.S. 649, 35 L. 
Ed. 266. 

3 C.J. p 1067 note 28, p 1074 note 73. 

Defense Is properly ralsed or pre- 
sented by motion.— Brooks v. JSTor- 
ris, La., 11 How. 204, 13 L.Ed. 665. 


79. U.S.—Cardona v. Quinones, 
Puerto Rico, 36 S.Ct, 346, 240 U.S. 
83, 60 L.Ed. 638. 

80. U.S.—Tuskaloosa Northern R. 

Co. V. Gude, Ala., 11 S.Ct. 1004, 
141 U.S. 244, 35 L.Ed. 742—Ex 

parte Ralston, La., 7 S.Ct. 317, 119 
U.S. 613, 30 L.Ed. 506—Barrel v. 
Mohawk Western Transportation 
Co., III., 3 Wall. 424, 18 L.Ed. 168. 

81. U.S.—^Barrel v. Mohawk West¬ 
ern Transportation Co., supra. 

Color of authority 

A motion to dismiss, on the 
ground that the writ of error and 
citation were not made returnable 
in time was denied, on the ground 
that, as appellant had color of au¬ 
thority from the court and a judge 
thereof, justice would be better 
served by dealing with the merits.— 
Beaumont v. Prieto, Philippine, 39 
S.Ct. 383, 249 U.S. 554, 63 L.Ed. 770. 

82. U.S.-^—Credit Co., Ltd. v. Arkan¬ 
sas Cent. R. Co., Ark., 9 S.Ct. 107, 
128 U.S. 258, 32 L.Ed. 448. 

83. U.S.—Richards v, Mackall, D.C., 
5 S.Ct. 635, 113 U.S. 639, 28 L.Ed. 
1132. 

3i C.J. p 1079 note 10. 
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Iiower court or appellate court 

Ordinarily an appeal may be al- 
lowed by either a judge of the lower 
court or a justice of the supreme 
court—Terminal R. Ass^n of St. 
Louis V. U. S., Mo., 46 S.Ct 5, 266 
U.S. 17, 69 L.Ed. 150—Sage v. Cen¬ 
tral R. Co.. lowa, 96 U.S. 712, 24 
L.Bd. 641. 

84. U.S.—Brown v. McConnell, 

Wash., 8 S.Ct 559. 124 U.S. 489, 31 
L.Ed. , 495—The Douro, N.Y., 3 

Wall. 564, 18 L.Ed. 168. 

85. U.S.—Brandies v. Cochrane, 111., 
105 U.S. 262, 26 L.Ed. 989. 

3 C.J. p 1094 note 40. 

86. Namlng appellees 

If the parties appeal from the 
proceedings, an order allowing an 
appeal need not name individually 
ali the appellees.—Richardson v. 
Green, Mich., 9 S.Ct 443, 130 U.S. 
104, 32 L.Bd. 872. 

87. U.S.—Colvin v. Jacksohville, 
Fla., 15 S.Ct 634. 157 U.S. 368, 
39 L.Ed. 736. 

88 . U.S.—Garrison v. Cass County, 
Neb., 5 Wall. 823, 18 L.Ed. 491. 

3 C.J. p 1097 note 72. 
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defects in the application or order of allowance or 
for other reasons, an attempted appeal or proceed- 
ing for review is ineffectual, the party may, as a 
general rule, abandon it and obtain another order 
of allowance within the time prescribed by statute.^^ 
Under the general power of the court over its 
judgments, decrees, and orders, an order allowing 
an appeal may be revoked or vacated during the 
term at which it was made, as long as the appeal 
remains unperfected and the cause has not passed 
into the jurisdiction of the appellate court.^O 
In the absence of an afhdavit of the inability of 
appellant to pay, the costs and fees of the officer 
of the supreme court for docketing and other Serv¬ 
ices must be paid or secured in advance, or within 
a certain time fixed by statute or rule of court, or 
the officer may refuse to docket the case or the ap¬ 
peal may be dismissed.^I 

(3) Bond or Security 

Ordinarily appellant must give a bond or other se¬ 
curity on the taking of an appeal, and such bond or 
security must coniply with statutory provisions and 
orders of the court. 

In accordance with statutory requirements, except 
in cases , brought by the United States or by direc- 
tion of any department of the government,^^ 
pellant must ordinarily give a bond, recognizance, 
or undertaking for payment of costs on the taking 
of an appeal,since, in the absence of express stat¬ 


utory provision, the fact of povcrty or inability to 
procure sureties does not of itsclf relieve appellant 
from the necessity of giving an appeal bond or oth¬ 
er security,94 and statutcs mcrcly authorizing por- 
sons to sue in forma pauperis have becn held not 
to extend to appeals.95 Howcver, whilc the appeal 
bond or undertaking is essential to the prosecution 
of the appeal, it has been held not essential to the 
validity of the appeal in such a sense as to prevent 
the appellate court from acquiring jurisdiction,9(> 
The bond or other undertaking on appeal must 
comply with statutory provisions,97 atul, where a 
person appeals in forma pauperis, he must comply 
with statutory provisions and rules of court, and 
the affidavit or oath must be made by appellant.9t^ 
The bond or undertaking should give the names of 
all the parties to the judgmcnt,99 and should run in 
favor of the appellee or appellecs, or of the party 
or parties whose interest is adverse to that of the 
party or parties appealing.^ It has been lield that 
the bond necd not bc signed by all of several aj)- 
pellants, even though all must join in the appeal, 
but that it is sufficient if it appears to have been 
exeeuted on bchalf of all.^ The bond or lindertak- 
ing must be for the amount required by statute or 
fixed by the order of the court,3 and the fixing of 
the amount of an appeal bond, wlien not fixed by 
statute, is a judicial act, generally within the dis- 
cretion of the court.4 


89. U.R.—Evans V. State Bank, La., 
10 S.Ct 493, 134 TJ.S. 330, 33 L.Ed. 
917. 

90. U.S.—^Aspen Mining & Smelting 
Qo. V. BiUings, Colo., 14 S.Ct. 4, 150 
TJ.S. 31, 37 L.Ed. 986; 

3 C.J, p 1096 note 66. 

91. U.S.—Selma & M. R. Co. v. Lou- 
isiana Nat. Bank of New Orleans, 
Ala., 94 U.S. 253, 24 L.Ed. 32—Van 
Rensselaer v. Watts, 7 How. 784, 
12 L.Ed. 913—Owings v. Tiernan, 
Ky., 10 Pet. 447, 9 L.Ed. 489. 

92. U.S.—Pacific Nat. Bank v. Mix- 
ter, MasS., 6 S.Ct. 944, 114 U.S. 
463, 29 L.Ed. 221. 

3 C.J. p 1121 note 87. 

93. U.S.—Gallaway v. State Nat. 
Bank of Ft. Worth, Tex., 22 S. 
Ct. 811, 186 U.S.-177,'46 L.Ed. 1111. 

3 C.J. p 1106 note 54—4 C.J. p 668 
note 78. 

Appllcable to cross appeals 

XJ.S.—Tlie “S. S. Osborne,” 105 U.S. 
■447, ^6 L.Ed. 1065. 

94. U.S^—Bradford v. Southern R. 
,Co., 2'5 S.gt. ,56, 195 U.S. 243, 49 
L.Ed. 178^ 

96. , U.S.—Bradford y* Southern R. 
Cp., supr^. 

96. U.S.—Beardsley v. > Arkansas & 


U. R. Co., Ark., 16 S.Ct. 786, 158 
U.S. 123, 39 L.Ed. 919. 

3 C.J. p 1108 note 61. 

97. U.S.—Omaha Hotel Co. v. 
‘Kountze, Neb., 2 S.Ct 911, 107 U. 

S. 378, 27 L.Ed. 609. 

COXLdltlOOS 

(1) A substantial and practical 
compliance with the slatutes or or- 
der^ of the court as to the conditlons 
of the bond is sufllcient.—Omaha 
liolel Co. V. Kountze, supra—Gay v. 
Parpart, IlL, 101 U.S. 391, 26 L.Ed. 
841. 

(2) However, variations in lan- 
guage cannot be carried to the ex- 
tent of giving an effect contrary to 
the intent of the statutes.—Omaha 
Hotel Co. V. Kountze, supra. 

98. U.S.—Pothier v. Rodman, R. I,, 

, 43 S.Ct 374, 261 U.S. 307, 67 L.Ed. 

670. 

99. U.S.—Kail V. Wetmore, 111., 6 
Wall. 451, 18 L,Ed. 862. 

1. U.S.—^Davenport v. Fletcher, La., 
16 How. 142, 14 L.Ed. 879. 

Additlonal obligees xiamed 

The validity of an appeal hond 
was held not affected by the fact 
that other parties besldes the nec- 
essary obllgees were named in It as 
obligees.—Hili V. Ghicago & B. R. 
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Co., 111., 9 S.Ct. 209, 1 29 US. 170, 
32 LiM, 651. 

Bond given In the altemative U> 

the stato or to a rdiitor haw Ixmui 
held good.—Spalding v. New York, 
N.Y., 2 How. 66, U LUOd. 181. 
Orlffinal party dead 
It has been held that a deft^ot In 
a bond because It 1 h paynbh* (o> 
tho orlglnal party to the suit, who 
has dled and whose r(‘prewf*ntatIveH 
are parties to the proeeedlngs, and 
not payablo to any of the nubstllut- 
ed parties, may be etired by the fil- 
ing of a now bond.—Blgler v. Waller, 
Va., 12 Wall. 142, 20 L.Ed. 260. 

2. U.S,— Brock(»tt V. Urookett, D,a, 
2 How. 238, 11 L.Ed. 251. 

3. U.S.—Omaha Hotel Co. v. 

Kountze, Neb., 2 H.fU. 911, 107 
U.S. 378, 27 L.Ed. 609. 

Snretlea 

A bond waa held miffllidont where 
tho suretl(‘« we.ro not bound Jointly 
and severally for the full amount of 
the bond, but eaoh of them s(W(^niUy 
for a spoclfied part only, oach bplng 
aumclont to the extent of his ob- 
llgation.—New Orleans ins. Co. v. 
E. JD. Albro Co., La., 6 S.Ct, 280, 
11^ U.S. 50«; 28 L.Ed, 809. ' 

4. Omaha Hotel Oo. V- 
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An objection to an appeal bond should be taken 
by way of a preliminary motion to dismiss the ap- 
peal.^ 

To be sufficient the bonci or undertaking must be 
approved by the judge or justice allpwing the ap¬ 
peal,® and such power cannot be delegated to any 
authority other than that named ‘in the statute.^ 
In the absence of a statute or' court rule requiring 
that the approval of an appeal bond or undertaking, 
or of the sureties thereon, shall be made in some 
prcscribed form or mode, the approval need not be 
in explicit terms, biit may be inferred from the facts 
of the transaction,S and where the bond or under¬ 
taking is rcceived and filed without objection -by 
the judgc his approval will be presumed.9 When 
excrcising discretion vested in him, the action of 
a jiidge in approving a bond is conclusivei® in the 
absence of a material change in the circumstances 
of the case or parties, or in the pecuniary condition 
of the sureties arising sincc apprgvall^ 

There must be a substantial compliance with the 
rccjuircmcnts of statutes or rules of court as to the 
manner of filing an appeal bond or uiidertaking.i^ 
The court may allow the bond or security to be 
filcd after the lime for taking the appeaf has ex- 
pired where the appeal was taken or allowed in 
time,provided sufficient excuse fot failure to file 
the same in proper time and due diligence are, 
shnwn,!'^ and a stipulation of the parties extending 
the time for filing an appeal bond has been held 
cquiyalent to an order of the same date renewing 


the allowance of the appeal.i® However, appeals 
or proceedings for review have been dismissed 
where appellant failed to file his bond within a rea- 
sonable time.i® 

When an appeal bond is defective in form or sub- 
stanc^, but not void so as to deprive the court of 
jurisdiction, the court may allow an amendment to 
correct the deficiency, or the filing of a new bond,i'^ 
but the lower court cannot require an amendment 
of the bond or a new bond after it has lost juris¬ 
diction by perfection of the appeal.i^ 

(4) Notice, Docketing, and Appearance ' 

Generally a cftatfon should be issued and served 
orr appellee on the taking of an appeal, and the appeal 
must be entered or docketed within the time specified. 
A general appearance will cure defects in the form of 
process. 

Where an appeal is allowed in open court and 
perfected during the term at which the decree or 
judgment appealed from was rendered, no citation 
is necessary,!® but, if the appeal is not perfected 
until after the term, a citation must be issued to 
bring in the parties, unless they voluntarily appear 
or waive the citation,3® and, a fortiori, a citation is 
one bf the n-ecessary elements of an ap'peal taken 
after the term when the judgment or decree was 
rendered.3i - 

The citation should comply with -statutes and rules 
of coiirt^^ with respect to the retu;*n day,^^ and 
must be signed by a judge of the lower court or by 
a justice of the supreme court,2^ and should be 


Kountze, Neb., 2 S.Ct 911. 107 U. 

S. 378, 27 LrEd. 609. 

5. IJ.S.—Mandeville v. Rigrgrs, D.C., 
2 Pet. 482, 7 L.Ed. 493. 

6. U.S.—Haskins v. St Louis & S. 
E. R. Co„ Tenn., 3 S.Ct 72, 109 U. 
S. 106, 27 L.Ed. 873. 

3 C.J. p 1172 note 95. 

7. U.S. — 0’RGiUy v. < Edr^ng-ton, 
Mis^S., 96 U.S. 724, 24 L.Ed. 659. 

3 C.J. p 1173 note 3. 

8. U.S —Silver V. Ladd/ , Or., , 6 

Wall, 440, 18 L.Ed. 828—Dayid- 
son V. Lanier, Miss., 4 Wall. 447, 
18 L.Ed. 377—Martin v. Hunter, 
Va., 1 Wheat 304, 4 L.Ed. 97. - 

9. U.S.—Silver v. Ladd, Or., 6 Wall. 

440, 18 L.Ed. 828—Davidson v. 

Lanier, Miss., 4 Wall. 447, 18 L. 
Ed. 377. . . . 

10. U.S.—Jerome v. MeCarter, 
Mich., 21 Wall. 17, 22 t-Ed. 515. 

11. U.S.—Williams v, Olaflin, S.C., 
103 U.S. 753, 26 L.Ed. ,606. 

12 . U.S.—The Dos Hern?anos, ;La., 
10 Wheat 806, 6 L.Ed;.'328i ' 

13. U.'S.—The Dos Hermanos, 

pra. ^ ' 

3 ( C.J. p 11/92^^ note '.73w’ * ' * .r 
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14. U.S.—Brobst v. Brobst 2 Wall. 
96, 17 L.Ed. 906. 

15. U.S.—Goodwin v. Pox, 111., 7 S. 
Ct 779, 120 U.S. 775, 30 L.Ed. 815. 

16. U.S.—Beardsley v. Arkansas & 

L. R. Co., Ark., 15 S.Ct 7S6, 158 
U.S. 123, 39 KEd. 919—Killian v. 
Clark, D.C, 4 S.Ct 700, lll U.S. 
784, 28 L.Ed. 699. ‘ 

17. U.S.—bavis V. Wakelee, N.T., 
15 S.Ct 555, 156 U.S. 680, 39 L.Ed, 
578—Seward v. Corneau, La., 102 
U.S. 161, 26 L.Ed. 86. 

3 C.J, p 1186 note 37, p 1195 note 6. 
Diligrence 

^ Appellant must act with reason- 
able diUffence after discovery of 
the pecessity of an amendment or 
of a new bond.—Beardsley v. Ar¬ 
kansas & L. R. Co., Ar!^, 15 S.Ct. 
786, 158 U.S. 123, 39 L,Ed. 9l9. 

18. U.S.—Keyser v. Farr, D-C., 105 

U. S. 265', 26 , L.Ed. 1025--praper 

V. Davis, D.C.,'l02 U.S. 370,’ 26 L. 

Ed. i21..' . . . 

19. , UvSi—Jacobs V -1 Georg-e^ Arizs. i 
14 SLCt.'159, 150:U.S. 415, 37-L-Ed. 

, .1127. ^ - 

3 C.J. p 1204 Jibtes 74; 75. / . i 

43 


' 20. U.S.—Jacobs V. George, supra. 

21. U.S.—Jacobs V. George, supra. 

3 C.J. p 1202 note 62. 

Citation ,on issuance pf writ of er¬ 
ror see 3 C.J. p 1205 note 78-^ 1210 
note 35. 

22. Address to proper parties 

The citation or summons should be 
addressed to the proper parties as 
appellees or defendants in error, and 
tp thpse who are the actual parties 
at the tinjie-the proceeding is allowed 
and prosecuted.—Bigler v. Waller, 
Va., 12 Wall. 142, 20 L.Ed. 260, 

23. U.S.—Shute V. Keyser, Ariz., 13 
'S:Cti 980, 149 U.S. 649, 37 L.Ed. 
884—Seagrist v. CrabtrGe, KM., 8 

' S.Ct 1394, 127 U.S. 773. 32 L.Ed. 
323^—Teaton v. Lenox, D.C., 7 Pet. 
220, 8 L.Ed. 664. 

24. U.S.—Br 9 wn v. McConnell. 

Wash., S S.Ct 559 , 124 U.S. 489, 
31 L-Ed. 495 —Richards v. Mackall. 
D.C., 5 , S.Ct 635, 113 U.S. 539, 28 
L.Ed. b^^^—Palmer v. Donner,- Cal., 
7 WalJ. 54p 19 L.Ed. 9?. , 

1 A'Pitfttloti .9igrn.ed by the clerh of 
^pouir.t • is invallC-f-Villabaios V. , U. S.V 
Pia., 6 .itowi. 81, 12 I^Bd. 3&2^U. S: 
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properly served,25 within the time prescribed by 
statute,26 on appellee or his attorney if not in some 
manner personally waived by one of them.2'^ 

As a rule, errors or defects in the citation or 
other process, or in the return thereon, which are 
not imputable to appellant or plaintiff in err©r, or 
which are not prejudicial, are not cause for the 
dismissal of the appeal or writ, but, on a proper 
and timely application to the court, amendments will 
be allowed, or a new or alias citation or other proc¬ 
ess granted.28 

The citation on appeal may be waived by appel¬ 
lee or by his attorney^» by express stipulation or 
ag-reement.20 It has been held therefore that no 
citation is necessary in a case where, in point of 
fact, by ag-reement of parties, actual notice of an 
intention to appeal appears on the record.^l 

Entry or dockefing, The appeal or proceedings 
for review must be entered or docketed^^ within 
the time specified,36 and in the absence of a waiver 
thereof^^ the appeal may be dismissed^s or the judg- 
ment affirmed.S6 The court may permit the appeal 
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to be entered or dockctcd after the time has ox- 
pired,2'^ as where the delay was duc to the neglect 
or error of the court or the clerk/^^ or to fraud,'^'’ 
ignorancc of the riiles,40 or alleged oversight 
but an entry nunc pro tunc will iiot be ])einiilte(l 
where a large number of cases have intervened.^t^ 

Payment of the dockct or other fces, or secui ily 
therefor, is usually made a condit ion precedenl to 
the procurement of an entry, and where the fees 
are not prepaid or sccurcd the elerk is juslified in 
refusing to docket the appeal. 

Appedrance in appellate court. It is geiierally of 
no importaiice to appellant wlicthcr an appcarancc 
for appellee is or is not entered on the record, for, 
if appellant is entitlcd to his appeal, and has imose- 
cuted it according to law, the refusal or oniission 
of appellee to appear will not delay a hearing, and 
a judgment against him will be as conclusi ve as 
though an appearance had been entered on the dock- 
et,^^ but when a case is callcd and neither apiiel- 
lant nor appellee appeai"S it is usual to disiniss the 
appcal.^^ An appearance by au attorney must be 
authorized by his clicnt,'^® and, although the court 


V. Hodge, La,. 3 How. 534, 11 L.Bd. 
714. 

25. TJ.S.—Lloyd V. Alexander, 1 
Cranch 365. 2 L.Ed. 137. 

An.ntLllliLg' decisioxL 

Where the appellate court has, in 
ignorance of the fact that no notice 
has been served, either allowed the 
submission of the cause or rendered 
a decision, it will, on motion, annui 
such action.—^Ex parte Crenshaw, 
Ala., 15 Pet. 119, 10 L.Ed. 682. 
Proof of Service 

In some jurisdictions a citation 
on appeal or error is no part of the 
record, and the fact of its having 
been issued and served may be 
proved aliunde.—Innerarity v. 
Byrne, 5 How. 295, 12 Ij.Ed, 169. 

26. U.S.—Hewitt V. Pilbert, D.C., 
6 S.Ct 319, 116 TJ.S. 142, 29 L.Ed. 
581—^Washington v- Dennison, D. 
C., 6 Wall. 495, 18 L.Ed. 863— 
Castro V. U. S., Cal., 3 Wall. 46, 
18 L.Ed. 163. 

3 C.J. p 1213 note 65. 

However, it has been held that 
jurisdiction of the appeal is not 
defeated by failure to obtain a ci¬ 
tation within the time allowed for 
taking an appeal, and the court has 
allowed a citation to issue after 
such time on a showing of a suffi¬ 
cient excuse for the delay.—Men- 
denhall v. Hali, La., 10 S.Ct. 616, 
134 U.S. 569, 33 L.Ed. 1012—Evans 
V. State Nat. Bank of New Or- 
leans, La., 10 S.Ct. 493, 134 tJ.S. 330, 
33 L.Ed. 917—^Dayton v. Lash, Minn., 
94 U.S. 112, 24 L.Ed. 33—3 O.J. P 
1211 note 44, p 1213 note 67. 


27. U.S.—Tripp V. Santa Rosa St. 

R. Co,, Cal., 12 S.Ct. 655, 144 U. 

S. 126, 36 L.Ed. 371—U. S. v. Cur- 
ry, La„ 6 How. 106, 12 L.Ed. 363. 

3 C.J. p 1214 notes 73, 75. 

All parties to the judgment order, 
or decree below, whose interests may 
be adversely affected by the resuit 
of the appeal or proceeding in error, 
or persons legally represonting them, ‘ 
should be served.—Davis v. Morcan- 
tile Trust Co., Ohio, 14 S.Ct. 693, 
162 U.S. 690, 38 L.Ed. 563—3 C.J. 
p 1212 note 62. 

28. U.S.—Shute V. Keyser, Ariz., 13 
S.Ct. 960, 149 U.S. 649, 37 L.lQd- 
884—^Davidson v. Lanier, Miss., 4 
Wall. 447, 18 L.Ed. 377—Peale v. 
Phipps, La., 8 How. 266, 12 L.Ed. 
1070. 

3 C.J. p 1211 note 49, p 1216 note 
84. 

29. U.S.—U. S. V. Gomez, Cal., 1 
Wall. 690, 17 L.Ed. 677. 

By approval of bond. 

The flling of an appeal or super¬ 
sedeas bond, and the approval of 
such bond in open court by appel- 
lees' counsel, have been held to af- 
ford notice to appellee and to do 
away with the necessity of a cita- 
tiop.—Goodwin v. Fox, 111., 7 S.Ct. 
779, 120 U.S. 775, 30 L.Ed. 816. 

30. U.S.—U. S. V. Gomez, Cal., 1 
Wall, 690, 17 L.Ed. 677, 

31. U.S.—U. S. V. Gomez, supra. 

32. U.S.—Green v. Blbert, Colo., 11 

S.Ct. 188, 137 U.S. 615, 34 L.Ed. 792 
—Grigsby v. Purcell, Ky., 99 U. 
S. 606, 26 L.Ed. 364. j 
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33. U.S.—Radford v. Towa. 

8 S.Ct. 334, 123 U.S. 725, 31 Xi.Ed. 
292, 

3 C.J. P 1243 note 4. 

34. U.S.—RIchnrdHon v. (»r<‘en, 
Mich., 9 H.Ct. 443, l30 U.H. 104, 
32 L.Ed. 872. 

3 C.J. p 1246 notos 48. 49. 

35. U.S.—Groon v. Elbort, Coh)., tl 
S.Ct. 188. 1.37 U.S. 615, 34 

792. 

3 C.J. p 1244 noto iO. 

36. IT.S.—DaviH V. U. B., Ark., 5 H. 
Ct. 69(5, 113 U.S. 687, 2« L.Ed. 1149. 

37. U.S.—Mutual L. Xnn. Co. <»f Now 

York V. Wnnh.. 20 H.Ct. 

906, 178 U.S, 327, 44 L.Ed. 1088, 

3 O.J. p 1245 noto 22. 

38. U.S.—Mutual L. Ins. Co. of Now 
York V, T^hlrmoy, Hiu)ra. 

39. U.S,—U. S. V. Coinoz, 3 

Wall. 752, 18 L.Ed. 212. 

40. U.S.—Grot*n v. EUxod, (^)lo., 11 
S.Ct. 188, 137 U.S. 615, 34 L.Ed. 
792. 

41. U.S.—Rlchardson v. Cro(‘n, 
Mioh., 9 S.Ct. 443, 130 U.S. 104, 
32 L.Ed, 872. 

42. U.S.—Van R(m8aolaor v. Wattfl, 
7 How. 784, 12 L.Ed. 913. 

43. U.S.—Van Ronssohutr v. Watt«, 
supra. 

3 C.J. p 1246 note 44. 

44. U.S.—U. S. V. Yato«, La„ 6 How. 
606, 12 L.Ed. 576. 

45. U.S.—Radford v. Craig, 6 
Cranch 289, 3 L.Ed. 104. 

46. U.S.—Davia v. Wakelee, N.T.. 15 
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niay allow an appearance to be withdrawn in a 
proper case, leave to withdraw an appearance has 
been held not to authorize a motion to dismiss th' 
appeaL^*^ A general appearance will cure defects 
in the form of process,^^ but a special appearance 
for the sole purpose of moving to dismiss for want 
of jurisdiction is not a waiver of objections.^^ 

g. Effect of Transfer of Cause or Proceedings 
Therefor 

On perfectiori of an appeal to the supreme court, 
the jurisdiction of the lower court ceases, although it 
may make orders relating to collateral matters looking 
to a continuance of the status quo. 

Although the jurisdiction of the cause remains in 
the trial court until the appeal is perfected,®^ yet 
as soon as that has been done the jurisdiction of 
the supreme court attaches, and that of the trial 
court ceases,and the supreme court has exclu- 
sive power and authority over the subject matter 
of the appellate proceeding.^^ However, the lower 
court may make up the record in due form,^^ and 
during the trial term the lower court may perfect 
its judgment or decree^^ and correct obvious mis- 
takes.®^ While a judgment or decree, except in so 
far as its cxecution is stayed on appeal, remains in 
force and is binding on the parties as to every ques- 
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tion directly decided until it is reversed or set 
aside,^^ an appeal, as a rule, does not stay further 
proceedings in the lower court with reference to 
rights not passed on or aifected by the order or de¬ 
cree appealed from, but only such as aifect the eix- 
ecution or operation of such order or decree,and 
the lower court has power to make orders looking 
to a continuance of the status quo.^^ Also the 
pendency of an appellate proceeding does not de- 
prive the trial court of power to hear and determine 
matters which are independent of, or collateral to, 
the subject matter before the appellate court,^9 but 
the lower court cannot take such action as will be, 
in effect, an execution of its judgment or will de- 
stroy the subject of the appeal or place the funds 
involved where they will be beyond the contrdl of 
the ultimate judgment or decree.®^ 

h. Supersedeas or Stay of Proceedings 

A supersedeas or stay of proceedings pending an 
appeal can be had only on compliance with the terms 
and conditions prescribed by statutes and rules of court, 
but when granted it suspends all further proceedings 
tending to enforce the judgment, order, or decree. 

Ordinarily an appeal has no eifect as a super¬ 
sedeas,^^ and a supersedeas or stay can be had only 
on a compliance with the terms and conditions pre¬ 
scribed by the statutes and rules of court. 
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S.Ct. 665, 156 U.S. 680, 39 L.Ed. 
578. 

47. U.S.-—IT. S. V. Yates, La., 6 How. 

606, 12 L.Ed. 675. ' 

48. U.S.—Shute V, Keyser, Ariz., 13 
S.Ct. 960, 149 U.S. 649, 37 L.Ed. 884 
—Goodwin v. Fox, 111., 7 S.Ct. 
779, 120 U.S. 776, 30 L.Ed, 816 
—Farrar v. U. S., 3 Pet, 459, 7 
L.Ed. 741. 

3 C.J. p 1241 note 79. 

49. U.S.—Rlchardson v. Green, 
Mich., 9 S.Ct. 443, 130 U.S. 104, 
32 L.Ed. 872—Radford v. Folsom, 
lowa, 8 S.Ct. 334, 123 U.S. 725, 31 
L.Ed. 292—Grigsby v. Purcell, Ky., 
99 U.S. 506, 25 L.Ed. 364. 

50. U.S.—Cherokee ISTation v. Whit- 
mire, Ct.Cl., 32 S.Ct. 200, 223 U. 
S. 108, 56 L.Ed. 370—Aspen Min¬ 
ing & Smelting Co. v. Billings, 
Colo., 14 S.Ct. 4, 150 U.S. 31, 37 
L.Ed. 986. 

The guestlon of when a proceed¬ 
ing has been perfected so as to op¬ 
erate as a transfer of jurisdiction 
is dependent almost entirely on the 
provisions of the statutes and rules 
of court.—Evans v. State Nat. Bank, 
La., 10 S.Ctl 493, 134 U.S. 330, 33 
L.Ed. 917—3 C.X p 1263 note 30. 

51. U.S.—Keyser v. Farr, D.C-, 105 

U. S. 265, 26 L.Ed. 1025—Draper 

V. Davis, D.C., 102 U.S. 370, 26 
L.Ed. 121. 


[52. U.S.—Keyser v. Farr, D.C., 105 
U.S. 265, 26 L.Ed. 1025. 

53. U.S.—Hunnicutt v. Peyton, Tex., 
102 U.S. 333, 26 L.Ed. 113. 

54. U.S.—Hovey v. McDonald, D.C., 
3 S.Ct 136, 109 U.S. 150, 27 L.Ed. 
888 . 

55. U.S.—Hovey v. McDonald, su¬ 
pra. 

56. U.S.—^Merrimack River Sav. 
Bank v. Clay Center, Kan., 31 S.Ct. 
295, 219 U.S. 527, 55 L.Ed. 320, 
Ann.Cas.l912A 513. 

57. U.S.—Hovey v. McDonald, D.C., 
3 S.Ct 136, 109 U.S. 150, 27 L.Ed. 
838. 

Punlshing* vlolation of injunction 

Where an appeal from a decree en- 
joining defendant from doing an act 
does not suspend the operation of 
the injunction, or where the lower 
court properly continues an injunc¬ 
tion or grants a restraining order 
pending an appeal, it is usually held 
that the doing of the act enjoined 
may be punished by the lower court 
as a contempt notwithstanding th,e 
appeal.—Merrimack River Sav. Bank 
v. Clay Center, Kan., 31 S.Ct 296, 
219 U.S. 527, 55 L.Ed. 320, Ann.Cas. 
1912A 613. 

58. U.S.—^Newton v. Consolidated 
Gas Co. of New York, N.Y., 42 S. 
Ct 264, 268 U.S. 165, 66 L.Ed. 538, 
modifying, D.C., Consolidated Gas 
Co. of New York v.* Newton, 267 

St'' 


F. 231, and affirming 274 F. 986 
—Grant v. Phoenix Mut L. Ins. 
Co., D.C., 7 S.Ct 849, 121 U.S. 118, 
30 L.Ed. 909—Hovey v. McDonald, 
D.C., 3 S.Ct 136, 109 U.S. 150, 27 
L.Ed. 888. 

3 C.J. p 1270 note 42. 

59. U.S.—Newton v. Consolidated 
Gas Co. of New York, N.Y., 42 S. 
Ct 264, 258 U.S. 165, 66 L.Ed. 538, 
modifying, D.C., Consolidated Gas- 
Co. of New York v. Newton, 267 P. 
231, and affirming 274 P. 986. 

3 C.J. p 1268 note 23. 

Investment of funds resulting 
from the sale of property under an 
order made pending litigation may 
be authorized or directed by the 
lower court.—Spring v. South Caro- 
lina Ins. Co., S.C., 6 Wheat 519, 5- 
L.Ed. 320. 

60. U.S.—Goddard v. Ordway, D.C.,. 
94 U.S, 672, 24 LEd. 237—Bron- 
son V. La Grosse & M. R. Co., Wis.,. 
1 Wall. 405, 17 L.Ed. 616. 

61. U.S.—Hovey v. McDonald, D.C.,. 
3 S.Ct 136, 109 U.S. 150, 27 LEd. 
888 . 

62. U.S.—Title Guaranty & Surety 
Co. V, U. S., to Use of General. 
Electric Co., Pa„ 32 S.Ct. 168, 222 
U.S. 401, 56 LEd. 248. 

3 C.J. p 1274 note 64. 

Taklng appeal In time 

To entitle appellant to a super¬ 
sedeas or stay, the appeal must gren- 
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An appeal from an orrfer or decree granting or 
•dissolving an injunction does not disturb its opera- 
tive force, even where the party complaining of it 
bas given a bond or undertaking and otherwise 
complied in ali respects with the general require- 
ments for a supersedeas or stay of proceedings.®^ 
A fortiori the prosecution of an appeal cannot op¬ 
erate as an injunction where none has been grant- 
ed, as in the case of an appeal from a decree dis- 
inissing a bili for an injunqtion or from an order 
denying a preliminary injunction,^^ However, even 
in the case of appeals from such orders or decrees,. 
the lower court o,r the supreme court has the power, 
in order to preserve the status quo pending the ap¬ 
peal or to prevent irreparable injury or multiplicity 
of suits, to issue a supersedeas or stay or to sus- 
pend, modify, grant, or coptinue an injunction.^^ 

Allowance by court. Either the lower or the su¬ 
preme court, according to the circumstances, has 
power to grant a supersedeas or stay of prOceed- 
ings pending an appeal,^® and this power has been 
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held to be inherent in the courts.®'^ Whilc a super¬ 
sedeas or stay is gencrally allowcd as a mattcr of 
course on compliance by appellant with prcwscribccl 
conditions,6S the court cannot grant a supersedeas 
or stay in a case which is not withiii the statute 
or in the absence of compliance with prcscribod con- 
ditions.®^ 

Bond or sccurity. In accordancc with statutory 
provisions and rules of court, a bond or tindcrtak- 
jng must be given in order to oblain or elfect a 
supersedeas or stay pending appeal.Such 1)011(1 
or undertaking must ordinarily be given wilhin the 
time prescribed,'^! and must conform substantially 
to the requirements of the statute and orders of the 
court.72 Where the court is authorized and re- 
quired to fix the amount of the bond, it sliould fix 
such an amount as will give full protection,^*’^ but 
a condition impdscd in addition to tbose required 
by statute has been held void.'^'^ The bond or un¬ 
dertaking should sufficicntly identify the judgmenl, 
order or decree appealcd from,^^» and must be prop- 
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erally be taken or allowed by the 
court in the manner and -within the 
time prescribed by statute or rule 
of court—^Title Guaranty & Surety 
Co. V. U. S. to Use of General Elec¬ 
tric Co., supra—Kitchen v. Randolph, 
Pa., 93 U.S. 86, 23 L.Ed. 810—3 C. 
J. p 1275 note 71. 

63. U.S.—Cumberland Telephone & 
Telegraph Co. y. Louisiana Public 
Service Commissio-n, La., 43 S.Ct. 
76, 260 U.S. 212, 67 L.Ed. 217. 

3 C.J. p 1280 note 11. 

64. U.S.—Virginian Ry. Co. v. U. 
S., W.Va., 47 S.Ct 222, 272 U.S. 
658, 71 L.Ed. 468—Knox County 
V. Harshman, Mo., 10 S.Ct 8, 132 

U. S. 14, 33 L.Bd. 249. 

65. U.S.—Omaha & C. B. St. R. Co. 

V. Interstate Commerce Commls- 
sion, 32 S.Ct 833, 222 U.S. 582, 66 
L.Bd. 324—Merrimack River Sav. 
Bank v. Clay Center, Kan., 31 S. 
Ct 295, 219 U.S. 527, 65 L.Ed-. 320, 
Ann.(iJas.l912A 513—^Hovey y, Mc¬ 
Donald, D.C., 3 S.Ct. 136, 109 U.S. 
150, 27 L.Ed, 888. 

lfl’otice of application 

Except in extraordinary circum¬ 
stances, notice should be given op- 
posing counsel of an application for 
an Injunction pending appeal from 
an order denying an interlocutory In- 
junctlon.^—Cumberland Telephone & 
Telegraph Co. v. Louisiana Public 
Service Commission, La., 43 S.Ct. 76, 
260 U.S. 212, 67 L.Ed. 217. 
Application referred to lower court 
The supreme court will generally 
refer applicatlons for injunction 
pending appeal from the denial of an 
interlocutory injunction to the court 
of three judges who heard the appli¬ 
cation and are familiar with the 


record.—Cumberland Telephone & 
Telegraph Co. v. Louisiana Public 
Service Commission, supra. 

Effect of order 

The action of the district court, 
consisting of three judgc^s, denying 
an application for an interlocutory 
Injunction, in granting an injunction 
pending an appeal, will not revive 
or vitalize a void order previously 
granted by a single judge.—Cumber¬ 
land Telephone & Telegraph Co. v. 
Louisiana Public Service Commis¬ 
sion, supra. 

66. U.S,—Champlin Refining Co. v. 

Corporation Commission of State 
of Oklahoma, Okl., 62 S.Ct. 659, 
282 U.S, 210, 76 L.Ed. 1062, 86 
A.L.R, 403, modifylng, D.C., 61 

F.2d 823—Merrimack River Sav. 
Bank v. Clay Center, Kan., 31 S. 
Ct 295, 219 U.S. 627, 65 L.Ed. 
320, Ann.Cas.l912A 513—Ex parte 
Ralston, La., 7 S.Ct. 317, 119 U.S. 
613, 30 L.Ed. 506—Plovey v. Mc¬ 
Donald, D.C., 3 S.Ct 136, 109 U. 
S. 160, 27 L.Ed. 888. 

3 C.J. p 1288 note 49. 

67. U.S.—Merrimack River Sav. 
Bank v. Clay Center, Kan., 31 S. 
Ct. 295, 219 U.S. 627, 66 L.Ed. 
320, Ann.Cas.l912A 613. 

68. U.S.—Hovey v. McDonald, D.C., 

3 S.Ct 136, 109 U.S. 160, 27 L.Ed. 
888 . 

3 C.J. p 1286 note 36. 

69. U.S.—Title Guaranty & Surety 
Co. v. U. S., to Use of General 
Electric Co., Pa., 32 S.Ct 168, 222 
U.S. 40U 56 L.Ed. 248—Covington 
Stock-Yards Co. v. Kelth, Ky., 7 
S.Ct 881, 121 U.S. 248, 30 L.Ed. 
914—Leonard v. Ozark Land Co., 
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Ark., 6 S.Ct. 127, 116 U.S, 4(56, 29 
L.Ed. 445, 

70. U.S.—W('Htern TTnton Ttd. Co. v. 
Eyser, Colo., 19 Wall. 419, 22 L.P3d. 
43. 

3 C.J. P 1294 not(^ 19. 

71. U.S.-—Danvllle v. Hrown, Va., 
9 S.Ct 149, 128 U.S. 603, 32 L.Ed. 
607. 

3 C.J. p 1209 n<de 39. 

72. U.S.—Omaha Uotel Co. v. 
Kountze, Nel)., 2 S.Ct 911, 107 U. 
S. 378, 27 L.Ed. GOO^^-Soward v. 
Oornoau. La., 102 U.S. 161, 26 L. 
Ed. 86—Oay v. Uarpart, Tll., lOl 

U. S. 391, 26 L.Ed. 841-Orchard 

V. Hughes, Nel)., 1 Wall. 73, 17 
X.,Ed. 660. 

73. U.S.—Stafford V. Union Bank of 
Ijoulslana, Tex., 16 llow, 136, 14 
L.Ed. 876—Catlott v. lirodlo, n.C., 
9 Wheat. 553, 6 L.Ed. 168. 

8 C.J. p 1306 noto 79 [ab 
Amount held luBufaolent 
Where a defemdant agalnwt whom a 
Judgment for founeon thounand dol- 
lars waa aHlrmod by tho Htato court 
procured a revlow with a suporHodeas 
bond in the sum of two thouaand 
dollars only, which, however, pro- 
vided that lt should not affert the 
liabiUty on the bond for an appeal 
to the state court, the suporatuleaH 
will bo vacatod unios» a bond tot 
twonty thousand doliare in given by 
plaintifC in error.—Mleeouri Pac. R, 
Co. V. McOrew Coal Co., Mo., 40 S.Ct 
503, 

74. U.S.—Omaha Hotel Oo. v. 
Kountze, Neb., 2 S.Ct 911, W7 U.S. 
378, 27 L.Ed, 609. 

75. U.S.—New Orieans In». Co, v. 
E. X). Albro Co., La., 6 S.Ct 289. 
1112 U.S. ‘606, 28 L.Ed. 809. 



36 C.J.S. 


FEDERAL C0UBT8 


§ 201 


erly approved by the court,'^® but defects may be 
corrected in a proper case,'^'^"or permission may be 
given to file new or additional security.*^^ 

Modifi^ation of stay. On a proper showing an 
order granting a supersedeas or stay of proceedings 
may be modified or vacated and set aside on mo- 
tion in the lower court before it has lost jurisdic- 
tion, or in the supreme court after it has acquired 
jurisdiction.'^^ Thus a supersedeas or stay may be 
set aside and vacated on a showing that it has been 
improperly issued or ordered^^o or that it has been 
obtained by fraud,^^ or, as a general rule, where 
the supersedeas or stay bond or undertaking is in- 
sufficient,82 but it will not be modified or vacated 
on motion, where no necessity or good reason there- 
for is shown.88 An application to modify or va¬ 
cate a supersedeas may and should be made by mo¬ 
tion to dismiss the order,84 and it has been held that 
the propriety of an order granting a supersedeas 
cannot bc considered on a motion to dismiss the ap- 

peal.85 

Operation and cffcct. A supersedeas suspends ali 
further proceedings on the judgment, order, or de- 
cree appcalcd from and prevents the enforcement 
thereof in whole or in part pending the appeal,88 
but as a general rule a supersedeas or stay operates 
from, and only from, the time of the completion of 


those acts which are requisite to call it into ex- 
istence.87 Ordinarily it does not reverse, annui, or 
undo what has already been done,88 but, while it 
does not discharge a previous levy or the lien there- 
by acquired, it does suspend further proceedings 
under such levy or lien.89 However, the supersede¬ 
as or stay is confined to proceedings in the suit in 
which the judgment, order, or decree is rendered 
or made, and to such as are based on, or touch the 
enforcement or carrying into effect of, that judg¬ 
ment, order, or decree appealed from,^^ and it does 
not discharge interlocutory orders made for the 
preservation of the property or protection of the 
rights and interests of the parties pending the liti- 
gation^i or prevent the prosecution of collateral 
or independent actions or proceedings.92 

Proceedings in violation of a supersedeas or stay 
may be vacated or set aside,and, where a stay is 
perfected by the exeeution of the bond as prescribed 
by statute, if the trial court undertakes to proceed 
to exercise an unauthorized jurisdiction pending 
such stay it may be restrained by a writ of pro- 

hibition.^4 

Liability on bonds. Generally the rights, liabili- 
ties, and obligations of a surety on a bond given 
on appeal to the supreme court are governed by ap- 
plicable statutes and rules of the court.^s 


70. U.S.—'Omaha First Nat Bank v. 
Omaha, Neb., 96 U.S. 737. 54 L.Ed. 
881—0'Reiny v. Edringrton, Miss., 
9'6 U.S. 7'24, 24 U.Ed. 659. 

77. U.S.—New Orleans Ins. Co. v. 
B. D. Albro Co., La., 5 S.Ct 289, 
'112 U.S. 'oOe, 28 U.Bd. 809. 

13 C.J. p 1312 note 15. 

A motion to enlargre security in 
the appeal bond for the purpose of 
coveringr apprehended damages which 
plaintilt thinks he may sustain by 
being kept out of the land cannot be 
granted by the supreme court.—Rob- 
erts V. Cooper, Mich., 19 How., U.S., 
373, 15 L.Bd. 687. 

70. U.S.—Harwood v. Dickerhoff, 6 
'S.Ct 669, 117 U.S. 200, 29 L.Ed, 887. 
3 O.J. p 1311 note 13. 

'79. U.S.—Florida Cent R. Co. v. 

Schutte, Fla., 100 U.S. '6if4, 25 L. 
Ed. 605. 

3 C.J. p TSn note 18. 

80. U.S.—Florida Cent R. Co. v. 

Schutte, supra. 

«1. U.S.—Florida Cent R Co. v. 

Schutte, supra. 

S2. U.S.—Black V. J. W. Zacharie & 
Oo., La.; 3 How. 483, 11 L.Ed. 690. 

83. U.S.—Western Air-Line Constr. 

Co. V. McGillls, 111., 8 S.Ct. 1390, 
127 U.S. 776, 32 L.Ed. '324. 

84 . U.S.—Hudgins, V. .Kemp, Va., 18 
How. 530, 15 alBd. 5li. 


85^ U.S.—Hudgins v. Kemp, supra. 
80. U.S.—^Natal v. Louisiana, La., 8 
S.Ct 253, 123 U.S, 516, 31 L.Ed. 
'233. 

3 C.J. p 1315 note 32. 

On romoval of canse 

(1) On appeal to the supreme court 
in an action removed from a state 
court to a federal court, a superse¬ 
deas will be limited to the efCect of 
a supersedeas In case of an appeal 
to the supreme court of the state.— 
East Tennessee, V. & G. R. Co. v. 
Southern Tei. Co., Ala., 5 SlCt 168, 
112 U.S. 306, 28 L.Bd. 746. 

(2) A supersedeas issued out of 
the supreme court of the United 
States, directed to a Circuit court of 
the United States, on proceedings 
there for the rehioVal of a cause, to 
such circuli court, has been held not 
to operate as a'stay of propeedings 
in the original suit in the state court. 
—National Union Bank v. Dodge, 42 
N.J.Law 316. 

87. U.S.—Hovey v. McDonald, b.C,, 
3 S.Ct. 136, 109 U.S. 150, '27 L.Ed. 
888 . 

3 C.J. p 1318 note 41. 

88. tJ.S.—Bpise Qounty v, Gorrpan, 
Idaho, 19 V^all. 661, 22 'L.Ed. 226, 

89. U.S.—Boise County v. Gorman, 

supra. ' 

At commoji. law a supersedeas did 

not destroy the lien, of an exeeution 

53: 


previously levied or effect a stay of 
further proceedings thereon.—Boyle 
V. Zacharie, Md., 6 Pet. '648, 8 L.Ed. 
•5(32. 

90. U.S.—Grant v. Phoenix Mut. L 
Ins. Co., DC., 7 S.Ct. 849, 121 U.S. 
118, 30 L.Ed. 909. 

91. U.'S.—Grant v. Phoenix L. Ins. 
'Co., supra. 

92. U.S.—^Natal v. Louisiana, La., 8 
S.Ct. 253, 123 U.S. 5X6, 3l L.Ed. 233. 

Siiit to enjoin enforcement of jndgr- 
ment 

Pendency of an appeal with a su¬ 
persedeas or stay to reverse a judg¬ 
ment does not prevent a suit to en¬ 
join enforcement of the judgment on 
grounds independent of the merits of 
the' original controversy.—Johnson v. 
St. Lduis, I. M & S. R. Co., Ark., 1'2 
S.Ct. 154, 141 U.S. 60-2, 35 L.Ed. 875. 

93. U.S.—^‘Stockton v. Bishop, Pa., 2 
How. 74, 11 L.Ed. 184. 

94. U.S.—Bronson v. La Crosse & M. 

• R. Co., Wis., 1 Wall. 405, 17 L.Ed. 

616. 

95. Penalty of bond 

Recovery may be had ,on an appeal 
bond to the extent of the penalty of 
the bond together with interest— 
^ves V. Marchanfs Bank of Bosto^, 
R L, 12 How., U.S., 159, 13 L.Ed. 
936. , . 
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i. Record and Proceedings Not of Record 

(1) Matters to be shown by record 

(2) Scope and contents of record 

(3) Necessity of bili of exceptions, case, 

or statement of facts 

(4) Contents, making, and settlement of 

bili of exceptions 

(5) Contents, making, and settlement of 

statement of facts 

(6) Report by trial judge of facts found 

(7) Making, form, and requisites of 

transcript of record 

(8) Authentication and certification 

(9) Printing, transmission, and filing of 

record 

(10) Defects, objections, amendments, and 

corrections 

(11) Conclusiveness and effect of record 

(12) Questions presented for review 

(13) Matters not apparent of record 

(1) Matters to Be Shown by Record 

The record on appeal to, or review by, the supreme 
court must affirmatively show the taking of all steps 
and the existence of all facts necessary to confer Ju- 
rlsdiction on such court. It must show the Jurlsdic- 
tion of the lower court, the rendition of an appealable 
judgment, order, or decree, the objection to proceed¬ 


ings in the lower c6Urt, the rullng of the court there- 
on, and the saving of an exception to such rullng. 

The record, on an appeal to the snprenic court^ 
must show affirmatively the pr()i)CT taking of all the 
steps and the cxistencc of all the factas nocessary tO’ 
confer jurisdiction on such court.It must show 
the rendition and entry in the lower court {)f an 
appealable judgment, decrcc, or order, preseiUiug a 
final adjudication against appellant as to some riglit 
claimed by him,^'^ and the judgment, order, or de~ 
cree under review must be set out in the record 
proper, and its abscnce is not supplied l)y a merr 
rccital in the bili of exceptions, or.other part of the 
record, that judgment has bcen entered.'*^ 

Jurisdictional amomt. The record innst show 
affirmatively that the amoimt or value of the thing 
or matter in controversy is sufficient to confer af)- 
pcllate jurisdiction on the supreme court and, 
whilc a stipulation of the parties as to the amount 
is not controlling, it may in the discredion of the 
court be regarded, with rcference to tlu* other facts 
appearing in the record of the particular case, as 
sufficient proof of the amount in controversy to sus- 
tain its jurisdiction.^ 

Jurisdiction of lozvcr court. Tht^ recf)r(l must 
show that the lower court had jurisdictirin of the 


D amares 

(1) Wliere the bond secures a stay 
of exeeution or supersedeas, a con- 
dition to pay damages and costs may 
include the amount of the judgment 
—Jerome v. MeCarter, Mich., 21 
Wall. 17, 22 L.Ed. 515—Catlett v. 
Brodie, D.C., 9 Wheat 553, 6 L.Ed. 
158—4 C.J. p 1291 note 14. 

(2) The liability on the bond maj 
cover damages not awarded by the 
supreme court where the bond is con- 
ditioned for the payment of damag¬ 
es resulting from the appeal.—Oma¬ 
ha Hotel 'Co. V. Kountze, Neb., 2 S. 
Ct 911, 107 U.S. 378, 27 L.Ed. 609— 
Catlett V. Brodie, supra. 

(3) There is ordinarily no liabil¬ 
ity on an appeal bond for a reason- 
able attorney’s fee paid by appellee 
to his attorney for the appeal, such a 
liability not being included in a con- 
dition to pay damages.—^Wayne 
County Sup’rs v. Kennicott, 111., 10i3 
U.S. 5‘54, >26 L.Ed. 48:6—4 C.J. p 1296 
note 96. 

Foreclosnre of liens 

(1) If the action is wholly in rem, 
to subject a specific property or fund 
to the satisfaction of a claim, as in 
foreclosure of mortgages or other 
liens, and no personal judgment for 
a deficiency is entered, an appeal 
bond conditidned to satisfy the judg¬ 
ment is not security for such de¬ 
ficiency; such a bond does not cover 
the rents and profits of such property 


or fund, but only the deterioraiion 
or loss thereof becauae of the appoal; 
nor does it cover the valuo of tho 
use of the mortgaged property 'pond- 
ing the appeal.—Omaha HoUd Co. v. 
Kountze, Neb., 2 S.Ct. 911, 107 U.S. 
378, 27 L.Ed. 609—4 C.J. p 12Ol noto 
24. 

(2) However, recovery may bo had 
for use of the property whero the 
appeal is from an order conflrming 
a foreclosure sale and directing the 
immediate exeeution and delivery of 
a deed to the 'purchaser.—^Woodworth 
V. Northwestern Mut. L. Ins. Co., 
Mo., i22 'S.Ct. 67'6, 186 'U.S. 354, 46 
L.Ed. 945, following Brown v. North¬ 
western Mut. L. Ins. 'Co., Neb, 119 
E. 148, 55 C.C.A. 654. 

96. U.S.—Suydam v. Williamson, N. 

Y., 20 How. 427, 15 L.Ed. 978— 

Amis V. Pearle, 16 Pet. 211, 10 L. 

Ed. 714. 

PiliiLg petition for appeal 

Where the record shows the filing 
of a petition for an appeal, its allow- 
ance, the filing and approval of a 
bond containing a recital that appel¬ 
lant had obtained an appeal and filed 
a copy thereof in the clerk's office, 
and the serVice and filing of the cl- 
tation, it sufficiently shows that the 
appeal as allowed was duly filed.— 
Harkrader v. Wadley, Va., 19 S.Ct. 
119, 172 U.S. 148, 43 L.Ed. 399. 

97. U.S.—Missouri & Kansas Inter- 

54 


urhan Ity. Uo. v. (^Ity of OIntho, 
Kan., 32 'S.Ct. 4'(J, 222 U.S. 185, 50 
L.Ed. 17)5-tino v. «NnUral 
Nat. Bank, Mo., 22 S.ri. If), 183 IT. 

'130, 46 -[..Ed. ri7—'(Uarkt' v. Mr- 
Dado, Ual, 17 S.<n. 284, 105 U.S. 
168, 41 X,.Ed. ’673’>-NaUtmal Llfi* 
Ims. Co. V. Ht'hoir(‘r. Mlnn.. 131 ir. 
S. Appendix cclil, i20 'L.Ed. 1110 ■. 
'Ollnton V. MiHMourI Utu*. U. Uo., 
Neb., 7 S.Ct 1268, 122 U.S. 163, 3(1 
L.Ed. 1214—M<:!'Cornb v. UommlH- 
Hlonera of Knox N.u,, 31 U. 

H. '1, 23 L.Ed. t85.-M]nerM‘ Bank 
of 'Dubuuuo V. U. S., lowa, 0 How. 
213, 12 L.:Ed. 121. 

98. U.S.—Clarke v. M(‘l)ad(v ('al., 17 

S.Ct. 284, 165 U.S. 10«, 41 L,Ed. 

673. 

99. U.S.—Enriauoz v, Enrlquex. 

I^hillpplne, 32 H.fH. 61, 222 U.S. 

127, 56 L.Ed. 124.^^101 Bnao WatVr 
'Co. V. City of EI PuHo, Tt‘x., U 
aut 434, 162 U.,S. 157, 38 L.Ed. 

336—^Bed River t^attle {\). v. Neod- 
ham, Tex,, ll H.'Ct. i2f)«, 137 U.S. 

'63.2, -34 iL.Ed, 733—Eunt v. Blank^^ 
burn, Ark„ 8 aut. 1335. 127 U.S. 
774, '32 L.Ed. 323—JohnHon v. Wil* 
kins, Ma., 6 S.Ct. 600, 116 U.S. 332, 
29 L.Ed. 671—Parker v. MorrllL 
Va., 11 S.Ct '14, 106 U.S. 1, 27 L.Ed'. 
72. 

1. U.S.—U. B. V. Trana-MlHHourl 
Freight A-ss^n, Kan., 17 S.Ct 540, 
166 U.S. 290, 41 L.Ed. 1007. 
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case,^ and if the requisite jurisdiction is anywhere 
expressly averred in the record, or facts are there- 
in stated which in legal intendment constitutes such 
an alleg^ation, the jurisdiction will be sustained.^ 

Proccedmgs sustaining judgment, order^ or de- 
cree» Where there was a trial without the interven- 
tion of a^ jury, the record on appeal must disclose 
the trial judge s findings of fact and conclusions of 
law;^ but this rule does not apply where the ap¬ 
peal is from an adjudication on a claim under a 
special act of congress, which requires the lower 
court to exercise equity jurisdiction.® It is usually 
required that the findings of fact and the conclu¬ 
sions of law when contained in the record, should 
be^ stated separately,® and a defect in the record in 
this respect is not cured by the fact that the record 
•contains the evidence.7 Where the right to trial 
by jury must be expressly waived, the written stip- 
ulation of the parties waiving the jury must appear 
in the record.^ 

Evidcnce. The evidence in the court below, ih 
an equity proceeding, generally should be made a 
part of the record on appeal to the supreme court 


but it is not necessary that the record show the ev¬ 
idence in a cause which was disposed of on demur- 
rer.io 

Grounds of review and presentation and reserva- 
tion thereof. It is the duty of the complaining par- 
ty clearly and affirmatively to show by the appellate 
record that prejudicial error was committed in the 
court below,and such error will not be inferred 
from a doubtful statement in the record.l^ The 
record must show that the question sought to be re- 
viewed was presented to, and passed on by, the trial 
court,1^ that a specific and timely objection was tak- 
en to the proceeding deemed erroneous and a rul- 
ing obtained thereon,!^ and that a proper and time¬ 
ly exception to the ruling complained of was 
saved,i® and that the exception was specific where 
it is required to be so.i® In accordance with these 
rules, where such error is assigned for review, the 
record must show proper and timely objection, and 
exception saved, to the ruling of the court with re¬ 
spect to presumptions,!'^ the admission or exclusion 
of evidence,!^ and that the party complaining was 
prejudiced or aggrieved thereby;i9 the giving or 


2. XJ.S.—Bingham v. Oabot, Mass., 3 
Dall. 38.2, 1 (L.Ed. 64'6. 

3. U.'S.—Sun Printing & Publishing 
Ass'n V. Edwards, N.T., 24 S.Ct. 
696, 194 tr.S. '377, 48 L.Ed. 1027— 
Horne v. George H. Hammond €o., 
Mass., 1-5 S.Ct 167, 165 U.'S. 393, 
39 L.Ed. 197. 

ZSvldexLce made a part of the rec¬ 
ord may be looked to to cure a de¬ 
fective averment of citizenship, on 
the question of jurisdiction.—Sun 
Printlng & Publishing Ass’n v. Ed¬ 
wards, N.Y., 24 S.Ct. 696, 194 U.S. 
•377, 48 L.Ed. 1027. 

•4. U.S.—U. S. V. “Old 'Settlers," Gt. 

CL, 1'3 S.Ct. '650, 148 U.S. 427, 37 L. 
Ed. '509. 

“5. U.S.—U. S. V. ''Old Settlers," su¬ 

pra—Harvey v. TJ. S., Ct.Cl., 105 U. 
S. 671, 26 L.Ed. 1206. 

.6. U.S.—U. S. V. Clark, Ct.Cl., 94 U. 

S. 73, 24 L.Ed. 67. 

'7. U.S.—Graham v. Bayne, IlL, 18 

How. '60, 15 'L.Ed. 265. 

.8. U.S.—Bond V. Dustin, 111., 5 S.Ct. 

296, 112 U.S. 604, 28 L.Bd. 835, fol- 
lowed in Spalding v. Manasse, 111., 
'9 S.Ct. 649, 131 U.S. 65, 33 L.Ed. 86. 

9 . U.S.—Blease v. Garlington, S.C., 
92 U.S. 1, 2.3 L.Ed. 521—'City of 
New Orleans v. U. S., La., 5 Pet. 
449, 8 'L.Ed. 187—Conn v. Penn, 
Pa., 5 Wheat. 424, 5 L.Ed. 125. 

4 C.J. p 55 note 73 [d]. 

10. U.S.r—Missouri, K. & T. Ry. Co. 


V. Dinsmore, Kan., 2 S.Ct. 9, 108 

U. S. 30. 27 L.Ed. 640. 

11. U.S.—Florida R. Co. v. Smith, 
Fla., 21 Wall. 255, 2'2 L.Ed. 513— 
Suydam v. Williamson, N.Y., 20 
How. 42'7, 15 L.Ed. 978—Bingham 
v. Cabot, Mass., 3 Dall. 382, 1 'L. 
Ed. 646. 

12. U.S.—Mercantile Trust Co. v. 
Hensey, 27 S.Ct. 535, 205 U.S. 298, 
51 L.Ed. 811, 10 Ann.Cas. '572, af- 
firming 27 App.D.C. 210. 

13. U.S.—Phoenix Mut. Life Ins. Co, 

V. Raddin, Mass., 7 .S.Ct. 500, 120 

U. S. 183, '30 L.Ed. 644. 

14. U.S.—Hanna v. Maas, Mich., 7 
S.Ct. 10-55, 122 U.S. '24, 30 L.Ed. 
1117—Springfleld 'Pire & Marine 
Ins. Co. V. Sea, IlL, 21 Wall. 158, 
22 L.Ed. 511—Turner v. Yates, Md., 
116 How. 14, 14 L.Bd. 824. 

15. U.S.—Eastman Kodak Co. v. 
Gray, Pa., 54 S.Ct. 722, 292 U.S. 
332, 78 L.Ed. 1291, reversing, C.C. 
A., Gray v. Eastman Kodak Co., 67 
F.2d 190, certiorari granted East¬ 
man Kodak Co. v. Gray, 54 S.Ct. 
442, 291 U.S. 655, 78 L.Ed. '1048, 
reversing, D.C., Gray v. Eastman 
Kodak Co., 7 F.Supp. '321, and re- 
hearing denied East-man Kodak Co. 

V. Gray, '55 S.Ct 66, 1293 U.S. 628, 
79 L.Ed. 714—Pacific Express Co. v. 
Malin, Tex., 10 S.Ct 166^ 132 U.S. 
'531, .3(3 L.Ed. 450—^iller v. Brook- 
lyn Life Ins. Co., Md., 12 Wall. 285, 
20 L.Ed. 398—^Nofris v. Jackson, 
la, 9 Wall. 125,' 19 L.Ed. 608— 
Ponieroy’s Leseee v. State Bank of 

55 


Indiana, Ind., 1 Wall. '592, 17 L.Ed. 
638—Turner v. Yates, Md., 16 How. 
14, 14 L.Ed. 824—Hyde v. Booraem 
& Co., La., 16 Pet 169, 10 L.Ed. 
925. 

16 - U.S.—The Francis Wright, N.Y., 
105 U.S. '381, 26 L.Ed. '1100—Lin¬ 
coln V. Claflin, IlL, 7 Wall. 132, 19 
L.Ed. 106. 

17. U.S.—^Chesapeake & Delaware 
Canal Co. v. U. S., Del., 39 S.Ct 
407, 250 U.S. 123, 63 L.Ed. 889, af- 
flrming, C.C.A., 240 P. 903. 

Presumption of payment 
Correctness of ruling that pre- 
sumption of payment from lapse of 
twenty years without suit to collect 
obtains against the United States, 
not being questioned by appropriate 
exceptions in record, will not be de- 
cided.—'Chesapeake & Delaware Ca¬ 
nal 'Co. v. U. S., supra. 

18. U.S.—Bagle Min. & Imp. Co. v. 

Hamilton, N.M., 31 S.Ct 27, 218 U. 
S. 513, 64 L.Ed. 1131—Newport 

News & M. V. Co. v. Pace, Tenn., 
15 S.Ct 743, 158 U.S. 36, 39 L.Ed. 
887—San Pedro & Canon dei Agua 
Co- V. U. S., N.M., 13 S.Ct 94, 146 

U. S. 120, 36 L.Bd. 911—U. S. v. 
Carey, La., 3 S.Ct 4'24, 110 U.S. 51, 
28 L.Ed. 67—Hutchins v. King, N. 
H., 1 Wall. '53, 17 L.Bd. 544—U. S. 

V. Breitling, Ala., 20 How. 252, 15 
L.Ed. 900. 

19. U.S.—Sire v. Ellithorpe Air- 
Brake Co., N.Y., 11 S.Ct 194, 137 
U.S. '579, 34 L.Ed. 801. 
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refusing" of instructions^^O to rulings on inotions,^^ 
and to the judge^s findings of fact and conclusions 
of law.22 An alleged failure to give a certain in- 
struction is not available on review unless the rec- 
ord discloses a timely and proper request therefor.^S 
Exceptions to the report of a master or referee 
must, as a rule, be incorporated in the record.^^ 

(2) Scope and Contents of Record 

The record ordinarii/ consists of the enrolled pro- 
ceedings and facts of the case, and does not include 
matters which are not on the record proper unless they 
are brought in by bili of exceptions or other appro- 
priate means. 

The record ordinarily consists of substantially a 
written history of the enrolled proceedings or facts, 
from the beginning to the end of the case,25 and 
does not include other matters which are not a part 
of the record proper, unless they are brought in by 
bili of exceptions pr other appropriate means.^^ 

Process and appearance. Where the record shows 
a denial of the right to proceed and the grounds 


therefor, by defendant who claims that hc was nev- 
er served and ncver appearcd gcncrally, it is not 
necessary that it be shown by the bili of exceptions- 
even though defendant went to Irial on tho Tnerits.27 
Withdrawal of appcarancc is sufficiently made a 
part of the record on appeal by being put therein ])y 
a bili of exceptions or something which is equiva- 
lent.^^ 

The opinion of the loivcr court is no part of the 
record,29 and the fact that it is required by statute 
or rule of the supreme court to bc annexed to and 
transmitted with the record does not of itsclf inake 
it a part of the record.30 Accordingly tlic opinion 
of a state court ordinarily constilutes no part of 
the record on appeal to the supretne court of the 
United States but it has becn belcl that such 
opinion may be examined, in conncction with ollier 
portions of the record, to ascertain wluqher the 
judgment or dccrec appcalod from involves a fecb 
cral question within the revicwing power of the su¬ 
preme court.23 


20 . U.S.—^New Orleans & K. E. R. 
•Co. V. Jo'pes, Miss., 12 S.Ct 10», 
142 U.S, 18, 35 L.Ed. 919-~Ex parte 
Crane, N.T., 5 Pet. 190, 8 L.Ed. 92. 
That proper objectioas were sea- 

sonably »iade must be 'shown by the 
record, where error Is assig^ned to the 
giving' of certain instructions by the 
trial judgre.—Hutchins v. Klng, N.H,, 
1 Wall. 53. 17 L.Ed. 644. 

21. U.S.—Eastman Kodak Oo. v. 
Gray, 'Pa.. 54 S.Ct. 722, 292 U.S. 
33.2, 78 L.Ed. 1291, reversingr, CC- 
A., Gray v. Eastman Kodak Oo., 67 
P.2d '1'90, certiorari granted East¬ 
man Kodak Co. v. Gray, 54 S.Ct. 
44i2, 291 U.S. 655, 78 L.Ed. 1048, re- 
versing, D.C., Gray v. Eastman Ko¬ 
dak Oo., 7 E.'Supp. 321, rehearing: 
denied Eastman Kodak Oo. v. Gray, 
55 S.Ot. '6'6, 293 U.S. 628, 79 L.Ed. 
714. 

Motion for Jadgnieut 

Transcript showing: docket entry 
opposite date before case was sub- 
mitted to court without jury by stip- 
ulation that plaintlff’s motion for 
judgment on verdict and assessment 
of treble damages was flled. was in- 
sufRcient to show that a motion for 
judgment on whole record was duly 
-presented and overruled accompanied 
by adequate exceptions.—^Eastman 
Kodak Co. v. Gray, supra. 

Where a motion for new trial is in 
question, the record should show the 
trial judge's ruling or order on the 
motion, and the grounds on which 
the motion was granted pr refused.— 
Poydras de la Lande v. ; Loulsiana, 
La., 18 How. 192, 15 L.Ed. 3‘50. 

22. U.S.)—Eagrle Min. & Imp.. Oo. w. 

, Hamilton, N.M., -SI S.Ct 27, 218 U. 

S. 513,'54 L.Bd. 1131. . 


23. U.S.—Myers v. Pittsburgh Coal 
■ Co., Pa., '34 SjOI. 659, 2*33 U.S. 184, 

68 L.Ed. 906 —Andrews v. U. S., 
Cal., 16 'S.Ot 798, 162 U.S. 420, 40 
L.Ed, 1023 —Texas & P. Ry. Co. v. 
Volk, Tex„ 14 S.Ot >238, 151 tr.S. 
73, 38 L.Bd. 78. 

24. U.S.—Toplife V. Topliff, Qhio, 12 
S.Ct 8125, 145 U.S. 15’6, 36 L.Ed, 658 
—Belford v. Scribner, 111., 13 S.Ct 
734, 144 U.S. 488, 36 L.Bd, ‘514. 

25. U.S.—U. S. V. Taylor, Tenn., 13 
S.Ct 479, 147 U.S. 695, 87 L.Ed. 
335. 

A demurrer and the actlon of the 
court thereon are parts of the record 
proper, and no bili of exceptions or 
case is necessary to procure a review 
thereof.—Suydam v. Williamson, N. 
Y., ,20 How. 427, 1*6 L.Bd. 978. 

An Instrument of which oyer hae 
been glven becomes a part of the 
record.—Suydam v. Williamson, su¬ 
pra. 

A petltlon for removal of a oans® 

to a federal court constitutos a part 
of the record without a bili of ex¬ 
ceptions.—Phoenix Ins. Oo. v. Pach- 
ner, iN.Y., 96 U.S. 183, 24 L.Ed. 427. 

26. U.S.—Bngland v. Gebhardt, IST.J., 
5 S.Ot 287, 112 U.S. 602, 28 L.Ed, 
811—^Sargeant v. State Bank of In- 
diana, Ind., 12 How. 371, 13 L.Bd. 
102S. 

Exliibits, are not part of the rec¬ 
ord, unless brought in by blU of ex- 
ceptions.-*-TKeed v. Gardner, Oa., 17 
Wall. 409, i21 L,Bd. 666. 

27. U.S.—-R. H. Hassler, Inc. v. 
Shaw, S.C., 46 S.Ct 479, ,271 U.S. 
195, 70 L.Bd. 900. 

28. U.S.-^Rio Grande Irrlgatioh & 

56 


Colonimtlon Oo. v. GildcrHlc(‘vts N. 
m:., 19 S.Ot. 761, '171 ir.H. 

L.I0d. 1103. 

4 C.J. P 107 nolo 84. 

29. U.S.—Johnson v. U. H., (U.Ol,, 16 
S,Ct, 377, 160 U.S. 546, 10 L.Ed. 
529—l^lngland v. Ofbliardt, N.J,, 5 
S.Ct. 387, 112 U.H. f.02, 28 L.Ed. 
811. 

raots which appear only from the 
trial court»® opinion wlll not bt* oon- 
Hidered.—Johnson v. IT. S., tU.Ol., iff 
S.Ct 377, 160 U.S, 516, 40 L.Ed. 620. 

30. U.S,—Bngland v. (Jobhardl, N.J,, 
5 'S.Ct 280, 112 U.S. 502, 28 L.Ed. 
811—-Roctor V. Asliloy, Ark., 6 
Wall. 142, 18 L.X<ld. 743 ~ WJlIliimH 
V. Norria, Tenn„ 12 Wht‘at. 1T7, 6 
L.Ed. 571. 

4 O.J. p 106 nole 63. 

Appeal® from inferior federal ootirt® 

Tho opinion of tho court is not 
made a part of tho rtu‘opti in a oaso 
Corning from tho di.strlct court of tho 
United Statos by a statuto of tho 
state in which tho (umrt stts.- Earks 
V. Tumor, I^a., 12 How. 30, m t^Ed. 
883. 

31. U.S.—Oibson V, Choutoau, Mo., 8 
Wall. 314, 19 L.Ed. 317»-dloctor v. 
Ashloy, Ark., 6 Wall. 142, IH L.Ed. 
743—W-iUlams v. Norrln, Tenn., l^ti 
Wheat 117, 8 L.Bd. 571. 

32^ U.S.—Gross V. U, S. Morlgago 
Oo., 111., 2 S.th. 940, 108 U.S, 477, 
27 L.Bd- 795—Murdock v. Mornphis, 
Tenn., 20 Wall. 590, 22 li.Ed. 4-20— 
Cousin V. Labatut, La., 19 How. 202, 
16 L.Bd. 601. 

In Iioulsiana tho opinion of tho 
court l8 a part of the record. and 4n 
casos Corning to tho United Statos 
suprerne court on error from the su- 
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Stipulations of the parties are not ordinarily a 
part of the record unless brought into the record by 
l)ill of exceptions or some substitute therefor;^^ 
and, moreovcr, as a general rule the parties cannot, 
by stipulation, make or add to the record of the 
'Court,^^ or prcsent for consideration a question dif- 
ferent from that which appears by the record to 
have bcen decided in the court below.^^ 

An agrccd statement of facis may be equivalent 
to a special verdict or a finding of facts on which 
the reviewing court may declare the applicable law, 
if such statement is of the ultimate facts,but not 
where it is merely a recital of testimony or evi- 
dential facts.37 

Evidcnce introduced on a trial is not ordinarily 
:a part of the record, and will not be considered on 
appeal, tinless embodied in a bili of exceptions, case- 
made, or statement, or some statutory substitute 
therefor ;'38 and this rule applies to documentary ev- 
idencc,'^'® such as affidavits^^ and depositions.'^! In 
an equity suit, testimony which has been objected 
to and niled out will not be excluded from. the rec¬ 
ord on appeal in passing on the ruling.^2 ^ demur- 
rer to the evidence, and the action of the court 
thereon, makes the evidence a part of the record.'^^ 


Instructions ordinarily form no part of the rec¬ 
ord but may be made so by bili of exceptions or oth- 
er appropriate means and it is well settled that 
objections to instructions, given or refused, will not 
be considered on appeal where such instructions do 
not appear of record."*^ 

A special verdict has the effect of incorporating 
facts into the record and a bili of exceptions is not 
necessary to make it a part thereof.^® 

Findings of the court, on issues tried by it, are 
a part of the record proper,^'^ unless they have been 
filed after the expiration of the time allowed by 

law.^^S 

Iniermediate appeals. Whatever is matter of rec¬ 
ord in the intermediate court constitutes a part of 
the record on appeal to the supreme court without 
a bili of exceptions,^^ and accordingly the judgment 
of the court appealed from is always a part of the 
record of the case.^® 

Official certificates. A certificate of the clerk, 
made without legal authority, cannot bring into the 
record matters which are not properly there in the 
mode prescribed by law.^i 


preme court of Louisiana the opinion 
'Of fhe “Court below, as set out in the 
recor<a, may he referred to, if neces¬ 
sary, to determine whether the judg-- 
ment Is one which the federal court 
has authority to review.—Egan v. 
Hart, La., 17 S.Ct. 300, 165 U.S. 188, 
41 L.Bd. 680—4 C.J. p 106 note 66. 

33. U.S.—Patrick v. Graham, Oolo., 
10 S.Ct. 194, 132 U.S. 627, 33 L.Ed. 
460—Lanusse v. Barker, 'N.Y., 3 
Wheat. 101, 4 L.Ed. <34.3. 

34. U.«.—U. S. V. Barber, Idaho, 31 
S.Ct. 209, 219 U.S. 7.2, 55 L.Ed. 99. 

36. U.S.—Fort Worth City Co. v. 
Smith Bridge Co., Tex., 14 S.Ct. 
339, 1-51 U.S. 294, 38 L.Ed. 167— 
Chicag-o Tire & Spring Works Co. 
V. Spalding-, Tex., 6 S.Ct. 498, 116 
U.S. 541, 29 L.Ed. 7'20. 

30. U.S.—U. S. Trust Co. v. New 
Mexico, N.M., 22 S.Ct 172, 183 U. 
S. -535, 46 L.Ed. 315. 

37. U.S.—U. S. Trust Co. v. New 
Mexico, supra. 

38. U.S.—Texas & P. Ry. Co. v. Oox, 
Tex., 12 S.Ct 905, 1-45 U.S. 593, -36 
L.Ed. 829—Fisher v. Cockerell, Ky„, 
5 Pet 248, 8 L.Ed. 114. 

4 C.J. p li33 note 45. 

39. U.S.—Bassing- v. Cady, R.I., 28 
S.Ct 392, 208 U.S. 386, 62 L.Ed. 
540—Reed v. Gardner, Ga., 17 Wall. 
409, 21 L-Ed. 665. 

40. U.S,—Evans v. Stettnisch, Neb.,^ 
13 S.Ct ,931, 140 U.S. 605, 37 L.Ed. 
.8.66—Stewart v. Wyoming Cattle 


Ranche Co., Neb., 9 S.Ct. 101, 128 
U.S. 383, 32 L.Ed. 439—Baltimore & 
P. R. Co. V. Sixth Presbyterian 
Church, E.C., 91 U.S. 127, 23 L.Ed. 
<260. 

Aflldavits for uew trial 

U.S.—Evans v. Stettnisch, Neb., 13 
S.Ct 931, 149 U.S. 605, 37 L.Ed. 
S66—^^Stewart v. Wyoming Cattle 
Ratiche Co., Neb., 9 S.Ct 101, 128 
U.S. 1383, 32 L.Ed. ^439. 

41- U.S.—Craig v. Smith, Kan., 100 
U.S. 22'6, .25 L.Ed. 577—Baltimore 
«& P. R. Co. V. Sixth Presbyterian 
Church, D.C., 91 U.S. 13'7, 23 L.Ed. 
260. 

43. U.S.—Blease v. Garlington, S.C., 
92 U.S. 1, 23 L.Ed. 521. 

43. U.S.—Suydam v. Williamson, N, 
Y., 20 How. 42-7, 15 L.Ed. 978. 

44. U.S.—Struthers v. Drexel, Pa., 7 
S.Ct 1293, 12'3 U.S. 487, 30 L.Ed. 
1216—Phoenix: Ins. Co. v. Lanier, 
Ga., 95 U.S. 171, 24 L.Ed. 383. 

45. U.S.—^Andrews v. U. S.^ Cal„ 16 
S.Ct 798, 162 U.S. 420, 40 L.Ed. 
1023. 

40. U.S.—Suydam v. Williamson, N. 
Y., 20 How. 427, 15 L.Ed. 978. 

47- U.S—JEtna Ins., Co. . v. Boon, 
Conn„ 96 U.S. 117, 24 L.Ed. 395. 

Report of judge of facts’ fpund see 
infra spbdivision i (6) of this sec- 
tion. 

48 - U.S.—Kahp , V. Central Sm^ting. 

s;' 


Co., Utah, 102 U.S. 641, 26 L.Ed. 
266. 

After entry of judgmeut, an addi- 
cional finding, made at the request of 
either party without notice to the 
other, forms no part of the record.— 
Kahn v. Central Smelting" Co., supra. 

49. U.S.—Clinton v. Missouri Pac. R. 
Co., Neb., 7 S.Ct 1268, 12^ U.S. 469, 
30 L.Ed. 1214. 

Briefs 

A copy of defendanVs brief in the 
Circuit court of appeals, tendered as 
an exhibit to plaintifts brief in the 
supreme court, Is not part of the rec¬ 
ord in the supreme court.—Maryland 
Casualty Co. v. Jones, CaL, 49 S.Ct 
484, 279 U.S. 792, 73 L.Ed. 960, re- 
versing, C.C.A., 27 F.2d 521. 

50. U.S,—^^Clinton v. Missouri Pac. R. 
Co., Neb., 7 S.Ct 1.268, 122 U.S. 469, 

• 30 L.Ed. 1214. 

Order on motion to dismiss 
An crder of an intermediate court, 
on a motion to dismiss an appeal 
thereto, may be reviewed by the su¬ 
preme court although no bili of ex¬ 
ceptions has 'been prepared, as th© 
record, of which such order is a part, 
sufficiently presents the question of 
law involved.—Clinton v. Missouri 
Pac. R. Co., supra. 

51. U.Sw—Knapp v. Troy & B, R. 
Co., Vt, 20 Wall., 117, 22 L.Ed. 328 
—Reed v. Marsh, Ohio, 13 Pet 15(3, 
10 L.Ed. 103-^Fisher^s Lessee v. 

I Cockerell. Ky.». 6 Pet 548, 8; L,Ed. 
I, 114. 
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(3) Necessity of Bili of Exceptions, Case, or 
Statement of Facts 

A bili of exceptions, case, or statement of facts gen- 
erally is necessary oniy for the review of errors, oc- 
curring during the trial below, which are not apparent 
on the record proper, and ordinarily is not necessary 
in an equity case. No substitute is allowable for a 
biU of exceptions, case, or statement of facts except 
as authorized by statute. 

Where the error sought to be remedied appears 
on the record, the party aggrieved may avail him- 
self of it on appeal withont bili of exceptions,52 
and accordingly a bili of exceptions is not necessary 
to raise questions of jurisdiction apparent on the 

record.53 

On the other hand, rulings and decisions of the 
lower court, the correctness of which cannot be de- 
termined from the record proper, must be made a 
part of the transcript or record on appeal by a bili 
of exceptions in order to secure their review by the 
supreme court,-54 and, unless such rulings of the 
lower court, the correctness of which cannot be de- 
termined from the record proper, are thus made a 
part of the record on appeals, the supreme court will 
consider only those errors that are shown by the 
judgment roll or record proper.®® Accordingly, a 
bili of exceptions, settled and allowed in accordance 
with the requirements of law, is indispensable to the 
presentation of errors alleged to liave occurred dur¬ 
ing the trial of the cause, but which do not appear 
upon the face of the record, together with the 
grounds of objection to the rulings or decision com- 


plained of;®® and this has bcen hclcl necessary to 
the review of decisions of the lower court upon 
questions of law arising on tlie trial,as wbere er¬ 
ror is assigned to rulings admitUng or excluding 
evidence®® or to rulings giving or refusing instruc- 
tions.®^^ 

Where case zvas tricd hy comi, wlthoiit jury, a 
bili of exceptions is the appropriale reniedy by a 
party aggrieved by any ruling of ihe court wliicb 
would affect the conclusions of fact, as on tlie ad- 
mission or rejection of cvidcncc,®^ and if there is 
no bili of exceptions the only questiou for review 
is whether the pleadings and findings sustain ihe 
judgment. 

In equity all pleadings, cviclence, rulings, and de- 
crees are part of the record, and therefore need not 
be set forth in a bili of exceptions or statement of 
facts in order to present them on appeal;®-' and a 
bili of exceptions cannot bc taken on the trial of a 
fcigned issue directed by a court of ecpiity,®*'^ or, if 
taken, it can bc used only on a niotion for new trial 
made to such court.®4 

Presentation of exceptions fakcn. Where excep¬ 
tions to the court's rulings do not appear on the. 
face of the record, a party desiring a review in the 
supreme court must preparc his hili of exeeplif)nK, 
incorporating all exceptions taken to the rulings of 
the trial court which he wishes to have reviewecl 
as in the case of exceptions to the granting or re- 
ftising of instructions;®® and where a hili of ex¬ 
ceptions is the proper placc for such e.xceptions to 


A certificate of the clerk, that a 
motion was made for a new trial, 

and reasons and certain papers flled, 
on which the motion was founded, 
which are on the files of the court, Is 
not a part of the record.—Reed’ v. 
Marsh, Ohio, 13 Pet. 153, 10 L.Ed. 
103. 

52. tJ.'S.—^Board of Com’rs of City 
and 'County of Denver v. Home Sav. 
Bank, Colo., 35 S.Ct. 26-5, 23'6 TJ.S. 
'101, 59 L.Ed. 485, affirmingr 200 'F. 
28, 118 C.C.A. 266. 

4 C.J. p 177 note 22, p 179 note '23. 

53. U.S.—Petri v. F. E, Creelman 
Lumber Co., HI., 26 S.Ct. 1.33, 199 
U.S. 487, 60 L.Ed. 281. 

54. U.S.—Preston v. Prather, HI., H 
S.Ct. 162, 137 U.S. 604, '34 L.Ed. 788, 
affirming', CC., 29 F. 488. 

4 'C.J. p 180 note 34. 

55. U.S.—-U. S. V. Archibald McNeil 
& Sons Co., Pa., 45 S.Ct. 2'58, 267 U 
S. 1302, 69 L.Ed. 620—Ana Maria Su¬ 
gar 'Co. V. Quinones, Puerto Rico, 
41 S.Ct. 110, 254 U.S. '245, 67 L.Ed. 
246, affirmlng 2-51 F. '499, 163 C.C.A. 
492, certiorari granted 39 S.Ct. 11, 
248 U.S. 555, 63 L.Ed. 419. 

4 C.J. p 183 note 35. 


58. U.S.—Knapp v. Troy & B. R. Co., 
Vt, -20 Wall. 117, 22 L.Ed. ,328. 

57. U.S.—S'pringfield Flre & Marino 
Ins. Co. V. Sea, 111., 21 Wall. 158, 22 
L.Ed. 611. 

58. U.S,—Springfield Flre & Marine 
Ins. Co. V. Sea, supra—Thompson v. 
Riffgs, QD.C., 5 Wall. 6'63, 1'8 L.Ed. 
704. 

59. U.S.—Thompson v. Rlgga, supra, 
ea U.S.—Norris v. Jackson, IlL, 9 

Wall. 126, 19 L.Ed. 608—Suydam v. 
Williamson. N.Y,, 20 How 4,27 16 
L.Ed. 978. 

4 C.J. p 186 note 60. 

81. U.S.—Allen v. St Louis Nat. 
Bank, lowa, 7 S.Ct 460, 120 U.S. 
20, 30 L.Ed. 67.3—iCity of St Louis 
V. Wiggins (Ferry Co., Mo., 11 Wall. 
423, 20 L.Ed. 192. 

The reason for tliis is that tho find- 
ing is in the nature of a 'special ver- 
dict and itself becomes a part of tho 
record, thus presenting the question 
as fully as it could be presented by 
exceptions.-^Allen v. St Louis Nat. 
Bank, lowa, 7 S.Ct >460, 120 U S 20 
30 L.Ed. 573. ‘ ' 

« 2 . U.S.—Watt V. Starke, Va., 101 U. 


' 'S. 247, 25 L.Kd. 825""--Kx pnrU' 

Story, La., 12 INU. l) 

1108. 

XTuder the Judlciary Aot of 1789, tt 

stalomont of facts was rcqulrtal to 
ac!(a>mpany tho trannoript ou appf^al 
in chancory caHCH.~"U. S. v. Hoo<‘, D. 
C., 1 Cranoh :\IH, 2 r^.Ed. 121>-Jon- 
nings V. Tiu^ lN*rMOvor{ui(‘( 5 , U.I., 3 
Eall. 836, 1 625. 

63. U.S.—Wall, V. Starko, Va., 101 

U.S. 247, 25 L.I'3cl. 8'2't)' -JohnHon v. 
Harmon, H.C., 94 U.S. 371, 24 L.Ed. 
271. 


04. U.S.—Walt V. Starken To., lOi 
U.S. 247, 25 L.Ed. K26 UoboHotj v. 
Hannon, D.C., 91 tr.S. 371, 24 r..Ed. 




jaoKson, 


Wall. 125, 19 L.Ed. COH--'Pot)fH‘roy'H 
Lohsoo v. Stato Itank of Indlana, 
Ind., 1 Wall. 592, 17 L.Ed. 638. 

06. U.S,—U. S. V. UIndHkt)pf, WIh., 
106 U.S. 41«. 26 L.Ed. 11.31. 

Oaly inatructioxu excepted to are 
properly Insertod in a bUl of 4 acop- 
tlons.—U. S. V. lilndHkopf, «upra^— 
4 C.J. p 89 note 17 [aj. 
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appear, it is insufficient if they are shown only by 
■other parts of the record, or by the record prop- 
cr.6'^ Where an election is made to cbange a case- 
into a bili of exceptions or special verdict, but n(> 
■change is in fact made, the supreme court has no 
record oti which to review the action of the lower' 
'COurt, and it is its duty either to dismiss the writ 
'Or affirm the judgment of the court below.®^ 

Substitufes. Unless authorized by statute, no sub¬ 
stitute is allowable for a bili of exceptions, and if 
matter is brought into the record otherwise than in 
an authorized manner it will be disregarded.^9 
der the acts of congress defining the appellate ju- 
risdiction of the supreme court, it has been held 
that there may be substituted for a formal bili of 
exceptions a finding of facts, or agreed statement 
of the ultimate facts but the necessity of a bili 
of exceptions cannot be dispensed with by an affi- 
davit or deposition'^^ pr by a signed entry in the 
minutes of the court.'^^ Unless authorized by stat¬ 
ute, or by virtue of a stipulation to that effect, a 
statement made on a motion for a new trial cannot, 
where no appeal is taken from the order denying 
the motion, be used as a statement on appeal from 

the judgmentJS 

Effcct of failurc to make or file bill^ case, or 
statement, Where appellant fails to make a bili of 
exceptions, prepared and settled as required by law, 
the order, judgment, or decree appealed from ordi- 
narily should be affirmed.'^^ Where, on an appeal 
from the supreme court of a territory, no statement 
of the facts is presented in the record, and the rec¬ 
ord does not show whether the facts found were 
sufficient to sustain the judgment rendered, and 
there were no exceptions taken to the rulings in the 
admission or rejection of evidence, no question is 
presented to the court for review.Where, how- 
ever, the court of the territory determined the case 
on findings of fact and law together with a state¬ 


ment of the evidence, which statement is not em- 
bodied in the record on appeal to the United States 
supreme court, the latter court may determine the 
case on the sufficiency of the findings in connection 
with the pleadings.'^® An original bili of exceptions 
signed by the trial judge, indorsed by the clerk as 
properly filed in the trial court, and by the clerk of 
the territorial supreme court as properly filed there- 
in,, may be used in the United States supreme 
court.'^'^ 

(4) Contents, Making, and Settlement of Bili 
of Exceptions 

(a) In general 

(b) Settlement of bili in general 

(c) Time of settlement 

(d) Mandamus to compel settlement; re¬ 

view 

(e) Amendment and correction of bili 
(a) In General 

A bili of exceptions brings into the record matters 
which otherwise wouid not be a part thereof, and pre- 
sents specific questions of law for review. It usual- 
ly should be in the form prescribed by statute or rule 
of court, but informallties or irregularities may be 
disregarded. It should embrace only ‘matters neces- 
sary to present the question of law sought to be re- 
viewed, include evidence adduced at the trial mate- 
rial to the exceptions involved, and specifically point 
out the action or error complained of and the grounds 
of objection thereto. 

The office or purpose of a bili of exceptions is to 
preserve in, and make a part of, the record such 
matters as transpire in the progress of a trial, which 
otherwise wouid not become a part thereof.'^^ It 
cannot be used to bring up the whole case,'^^ but 
must be confined to some particular point or ques¬ 
tion to which exception was taken pending the 
trial,^® and generally can be used to present only 
questions of law which it is wished to have re- 
viewed.S^ 


617. XJ.S.—Pacific Express Co. v. 
Malin, Tex., 10 S.Ct 166, 132 U.S. 
531, 33 L.Ed. '450—Pomeroy’s Les- 
see V. State Bank of Indiana, Ind., 
1 Wall. 592, 17 L.Ed. 638. 

68. N.Y.—Suydam v. WUUamson, N. 
Yo .20 How. 427. 15 L.Ed. 978. 

69. U.S.—'Crews v. Brewer, 111., 19 
Wall. '70, '22 L.Ed. 63. 

4 C.J. p 205 notes 93, 94. 

70. U.S,—Raimond v. Terrebonne 
Parish, La., 10 S.Ct. 57, 132 U.S. 
192, 33 L.Ed. 309. 

71. U.S.—Nelson v. Flint, Utah, 17 
S.Ct 57‘6, 166 U.S. 276, 41 L.Ed. 
1002. 

72. U.S.—Hanna v. Maas, Mich., 7 S. 
■Ct 1055, 122 U.S. 24, '30 L.Ed. 1117. 

4 C.J, p 209 note 18, 


73. U.S.—Head v. Har^rave, Ariz., 
105 U.S. 45, 26 L.Ed. 1028. 

74. U.S.—Bank of New Orleans v. 
Caldwell, La., 14 S.Ct 1171, 154 U. 
S. 592, .21 L.Bd. 305. 

75- U.S.—Gonzales v. Buist, Puerto 
Rico, .3.2 S.Ct '463, 2'24 U.S. 126, 56 
L.Ed. 693—Salina Stock Co. v. Sa¬ 
lina Creek Irr. Co., Utah, 16 S.Ct 
1036, 163 U.S. 109, 34 L.Bd, 762. 

4 C.J. p 214 note 50. 

76. U.S.—0’Beilly v. Campbell, 

Utah, 6 S.Ct 421, 116 U.S. 418, 29 
L.Bd. 669. 

77. U.'S.—Bassett v. U. S,, 11 S.Ct 
165, 1)37 U.S. 496, 34 L.Ed. 762, re- 
versing 13 P. 237, 5 Utah 131. 

78. U.S.—^Ycungr v. Martin, Utah, 8 
Wall. 354, 19 L.Ed, 418. 

59 


79. U.S.—McLanahan v. Universal 
Ins. Co., Md., 1 Pet 170, 7 L.Ed. 98. 

U.S.—Lees v. U. S., Pa., 14 S.Ct. 
163, 150 U.S. ‘476, 37 L.Ed. 1150— 
Grand Trunk Ry. 'Co. of Canada v. 
Ives, Mich., 12 S.Ct 679, 144 U.S. 
408, 36 L.Ed. 485—Walton v. U. 'S., 
Miss., 9 Wheat 651, 6 L.Ed. 182. 

81. U.S.—Lincoln v. Claflin, 111., 7 
Wall 132, 19 L.Ed. 106—Zeller v. 
Eckert Pa., 4 How. 289, 11 L.Bd. 
979—Ex parte Crane, N.Y., 5 Pet 
190, 8 L.Ed. 92. 

XTnder Snp.Ct.Kxaes, rnle 8 par 1, 

the party excepting must state dis- 
tinctly the several matters of law 
in the courts charge to which he 
excepts.—Hanna v. Maas, Mich., T S. 
Ct 1055, 122 U.S. 24, 30 L.Ed. 1117. 
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Form and nutnhey, A bili of exceptions ordi- 
narily may and must be in the form prescribed by 
the applicable statute or rule of court;®^ and if it 
•is defective in any material part it cannot be sup- 
plied by any intendment of the court.*® Howev- 
er, it is generally held that statutes relating to bilis 
of exceptions are remediai in their nature and must 
be liberally construed,»^ and that whatever brings 
upon the record, properly vcrified by the attesta- 
tion of the judge, the matters of fact occurring^ at 
the trial on which the point of law arises which 
enters into the ruling and decision of the court ex- 
cepted to, answers sufEciently the descriplion of a 
proper bili of exceptions,*® although it is designat- 
ed by another name, such as "a case and excep¬ 
tions.”*® 

It is the usual practice to include all the excep¬ 
tions taken on the trial in one bili of exceptions and 
it is not necessary that a separate bili be made to 
each ruling or decision.*^ 

Contents in generat. Although the ultimate deci¬ 
sion as to what the bili shouid contain rests with 
the trial judge,** a bili of exceptions may and must 
embrace all matters material to the question of law 


3(i C.J.S. 

raised by the exception taken immatcrial and un- 
necessary matters shouid not bc incorporatod in the 

bill.®o 

Incorporating cvidcncc. So much of the cvidcnce 
given on the trial as may bc ncccssary lo presenl Uic 
legal questions raised and uoted shouid be c.irried 
into the bill,®i and this may be donc by referriug t<> 
the evidence so as to makc it a part of the record,•*“ 
or, in accordance with the Supreme Court Kules, 
rule 8 paragraph 2, 28 U.S.C.A. followiug § 354, the 
evidence may be reduccd to a summarized or nar- 
rative statement.»» The bili shouid contain all of 
the evidence where it is cssoiitial to a considerat ion 
of the error or exception involved.®^ 

A document which has been admitted in <'videncc 
may be containcd in the bili of exceptions by at- 
taching and identifying it as an c.xhibit and incor¬ 
porating it by unmistakablc rcfcrence.®® 

Showing as to grounds of ohjcction and e.vcep- 
tions. Generally a bili of exceptions must siiecify 
the action, decision, or ruling complained of, and 
point out the allegcd error therein, and ground of 
objection thcrcto,®® for errors not apparent of rec¬ 
ord which are not shown in a bili of cxceiUions will 
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82. U.S.—^Herbert v. Butier, N.T., 97 
U.S. 319, 24 L.Ed. 958. 

82. U.S.—Bunlop v. l^unroe, D.C., 7 
Cranch ^4.2, 3 L.EId, 329. 

4 C.J. p 245 note 7. 

84.. U.S.—Klelnschmidt v. Mc'An- 

drews, Mont, 6 S.Ct 761, 117 U.S. 
282, 29 L.Ed. 905. 

85. U.S.—^Kleinschmidt v. Mc An¬ 

drews, supra—Simpson & Oo. v. 
Ball, Tenn., 13 Wall. 4'60, 18 L-Ud. 
26-5. 

86. U.S.—Heidjert v. Butier, N-T., 97 
U.S. S19, 24 L.Ed. 958. 

4 C.J. p 223 note 32. 

87. U.S.—Lees v. U. S., Ba., 14 S.Ct. 
163, 150 U.S. 476, 37 L.Ed. 1150— 
Pomeroy v. State Bank of Indiana, 
Ind., 1 Wall. 692, 17 L.Ed. 638. 

4 C.J. p 224'note 40. 

' 

83. U.S.—Ex parte Bradstreet, IST.T., 
4 Pet. 1012, 7 L.Ed. 796. 

89. U.S.—Lees v. U. S., Pa., 14 S.Ct 
163, 150 U.S. '476, 37 L.Ed. 1150— 
Grand Trunk Ry. Co. of 'Canada y. 
Ives, Micli., 12 S.Ct 679, 144 U.S. 
408, 36 L.Ed. 485. 

! I , 

90. U.S.—^Zeller v. Eckert, Pa., 4 
How., 289, 11 L.Ed. 979. 

TOiis rule is for tlie protectiozi of 
, itbte j^appellato cotirt, whbse cohve- 
rtience and need require that the rec¬ 
ord shouid not be uselessly encum- 
bered, and only enough shouid'be In- 
'cluded in the bili of exceptions to 
i^hoyv all the qircumstances constitiit- 


ing error,—Lees v. U. S., Pa., 14 'S.Ct 
1$,3, 150 U.S. 476, 37 L.Ed. 1150— 

4 O.J. p 2.27 note 69. 

91. U.S.—Lincoln v. Claflin, Xll., 7 
Wall. 132, 19 L.Ed. 106—DoOroot v. 

U. S., 'CtCl., 5 Wall. 419, 18 L.Ed. 

700—Russell v. Ely, Wis., 2 Black 
575, 17 L.Ed. 258—Johnston v. 

Jones, 111., 1 Black 209, 17 L.Ed. 
117—Zeller v. Eckert, Pa., 4 

289, 11 L.Ed. 979. 

4 C.J. tp 198 note 39 [m]. 

92. U.S.—Russell V. Bly, Wls., 2 
'Black '576, 17 L.Ed. 268. 

4 C.J. p 228 note 72 [e]. 

93. U.S.—Krauss Bros. Lumber Co. 

V. Mellon, Ala., 48 S.Ct '858, 376 

U. S. 1386, 73 L.Ed. 620, reversing, 

C.C.A., 18 E.2d 369, certiorari 

granted 48 S.Ct 36, .276 U.S. 513, 
72 L.Ed. 400, costs amendod 48 S. 
Ct 527, 72 L.Ed. 1018, mandato con- 
formed to, C.C.A., -30 F.2d 901, cer-i 
tiorari denied 49 S.Ct 513, 279 U.S. 
872, ,73 L.Ed, 1008, 

Supreme Ct.Rules, rule 8 par 2, 28 
U.S,C.A. foll. § '354, provides that 
only so much of the evidence shall 
be embraced in a bili of exceptions as 
may be necessary to present cloarly 
the questions of law involved in the 
rulings to which exceptiotos re- 
served, and such evidence as is em¬ 
braced therein may be set forth In 
fuU or in condensed or narrative 
form. ; 

94- U.S.—iKrauss Bros, Lumber Oo. 

V. Mellon, supra—TexasP. R. Co. 

60 


V. Cox, Tox., 12 S.Ct 905, 1 15 U.S. 
59.3, .36 L.Ed. 829. 

The worde “which was all the t®8- 
tlmoay offerod on thn tflul of lh«* 
causc," Inimodlatoly following* iht' 
cvidcncc in a blU of exceptions, will 
be treated a« moanlng all the ovl- 
dencc, whero all Ihc rocllaln In tbo 
biU Show that the word “tOHtlnmny” 
wa.s uHocl a’H synonyrnous wdlh “(wl- 
dcncc."—Wnldron v. Waldron. Ut, 15 
S.'Ct .383, 150 U.S. 301, 31) L,E(1. 45.3. 
BIU held suAoieut as contalxUuAr all 
the evidonoe 

U.S.—Ab^xander v. Cosden IMpt» Tdno 
Co., Okl., '54 H.Ct. 292, 290 tf.H. 484, 
78 L.Ed. 452, rovcrslng In part, C. 
'O.A., Gid Md 003, c«‘rUornrl granted 
54 S.Ct 48, 290 U.H. 608, 7K L.Ed. 
632. 

96. U.S.—KrauHs Bros, Xminbcr Co. 

V. lyCcllon, Ala., 4H H.Ct. 358, 276 
U.S. 386, 72 r..Ed. C20, rovcrHlng, C. 
O.A., 18 E.2(1 369, c('rllomrl grnntcd 
48 S.Ct 35, 275 U.S, 513, 72 L.Ed. 
400, o.oHts amonded 48 S.tb. 527, 72 
L.Ed. 1018, mandate conformed to, 
C.C.A., 30 E.2d 901, certiorari de- 
nl(^d 49 S.Ct 513, 279 U.S. 872. 73- 
L.Ed. 1008—LoftwUch v. I.ecanu, 
La., 4 Wall. 187, 18 L.Kd. 383. 

The doomneut to be iueerted uitiet 
bo »0 doecribed aa to leave no doubt 
as to its idontity.—I^aftwlch v. Leca- 
nu, supra—4 C.J. p 238 note 13 tU- 

901 U.S.—Sprlngflcld F. ^ tm- 
Co. V. Sea, 111., 21 Wall. 158, 2'3 U 
Ed. 511—roung V. Martin, Utah, 8- 
Wall. 35'4, 19 L.Ed. 418. 
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not be considered.®'^ The bili o’f exceptions should 
also show on its face that a proper exception. was 
seasonably taken at the time the alleged erroneous 
ruling or decision was made.^S 

(b) Settlement of Bili in General 

A bili of exceptions ordinarily is prepared by the 
appellant or exceptant, and served on the opposite 
party, and may be settied and allowed oniy by the 
judge who presided ait the triai at which the proceed- 
Ings or rulings excepted to were had. 

As a general rule, the duty, in the first instancc, 
is on appellant or exceptant, or his attorney, to re¬ 
duce the exceptions and matters connected therewith 
to writing in the proper form of a bili of excep¬ 
tions,and to deliver the bili to the opposite party 
or his counsel for inspection and correction.l The 
settling and allowance, that is, determining the con- 
tents and correctness of a bili of exceptions, is a 
judicial act to be performed by the exercise of ju- 
dicial power,^ and accordingly a bili of exceptions 
may be settied and allowed only by the judge or ju¬ 
dicial ofhcer designated by statute.^ Under the ex- 
press provisions of Revised Statutes § 953, 28 U.S. 
C.A. § 776, ordinarily it may be settied and signed 

97. tr.S.—Glenn v. Fant, ID.C., 10 S. 

Ct. '58'3,^ 184 U.S. 398, 33 L.Ed. 969. 

98. —Pomeroy v. State Banjc of 
Indiana, Ind., 1 WalL 6'92, 1? L.Ed. 

63S. 

99. U.S.—Michigan'Ins, Bank v. El- 
dred, Wis.. 12 S.Ct 450, 143 U.S. 

298, 36 L.Ed, 162—^Hanna v.. Maas, 

Mich., 7 S.Ct 1055, 122 U.fe. 24, 30 
L.Ed. 1117. , . 

1. U.S.—Waldr.on v. Waidron, IlL, 15 
S.Ct. 38^3, 156 U.S. 361, 39 L.Ed. 

453. 

ObjectioM. to .the- fallure pf appel- 
lanfs counsel to deliver a bili of ex¬ 
ceptione to appellep’s counsel, for in- 
spection and correctipn, within the 
time flxed by a stipulation for exten- 
sion of time for settling such bili, 
must be made when the bili is set¬ 
tied, to be available.—Waidron v. 

Waidron, supra. , i 

2. U.S.—Maloney v.' Adsit, Alaska, 

20 S.Ct. 115, 175 U.S. 281, 44 L.Ed.' 

163. 

Authentlcation; of bili of exceptions 
see infra subdivision i (8) of this 
section. 

3. U.S.—Guardian Assur. Co. of 
London v. Quintana, Buerto Eico, 

33 S.Ct;., 2136, 327 U.S. 100, '57 L.Ed. 

437,/ ^ ^ ^ 

4 - U.S.-^Krauss Bros. Luiwber €o. V. 

Mellon, Ala., 48- S.Ct. 358, 276 U.S. 

-386,1 7'2 L.Ed. 620,'r6versing,'C.C.'A., 

18 F.2d '369, ©ertlorari granted '48: 
i S.CU-36,'275 U.S. '51*3, .7r2 L.Ed. 400, 
costs amended 48^''S.<Oi’ 52'7; 72 ‘L.. 


only by the judge who presided at the triai at whicb 
the proceedings or rulings excepted to were had,'^ 
or, if more than one sat, by the presiding judge, ^ 
and the parties cannot by agreement or stipulation 
authorize or validate a bili signed by another than 
such judge.6 Under this statute, as amended by 
Act June 5, 1900, c 717 § 1, if the triai judge, by 
reason of his death, sickness, or other disability, is 
unable to allow and sign the bili, such diity may be 
performed by his successor in oiSce.*^ 

(c) Time of Settlement 

A bili of exceptions ordinarily may be settied ancf 
allowed only during the term of court at vvhich the 
triai was had and Judgment rendered, unless a fur- 
ther time is allowed by an order of court or agree¬ 
ment of the parties, entered or made during the term;, 
or by a standing rule of court, 

Generally a bili of exceptions should be pres^nted 
to the triai judge and settied and signed during the 
term of court at which the triai was had and judg¬ 
ment rendered,s or within a further time, after the 
term, allowed by order of court entered at that 
term,^ or by consent of the parties given during the 
term,^^ or by a standing rule of court.^^ After the 
term has expired, 'without the time for settling and 

1195—Michigan Ins. Bank v. El- 
dred, Wis., 12 S.Ct. 450, 1'43 U.S. 
■293, 36 L.Ed. 162, 

4 C.J, p '250 note 42, p 275 note 50, 
p 281 note 3. 

It lis a settied mle of tlie supreme 
court that such extension must be 
by order madp during the triai term, 
and that an fextension thereafter is 
ineffectual.—Michigan Ins. Bank v. 
Eldred, supra^—4 C.J. p 280 note 96 
•Ce]. 

10. U.S.^Waldron v. Waldrop, 111., 
15 S.Ct. 883, 15‘6 U.S. 361, 39 L.Ed. 
453—Michigan Ins. Bank v; El¬ 
dred, WiSv 12 S.Ct. 450, 143 U.S. 
293, >36 L.Ed. 162—Herbert v. But- 

97 U.S. 319, 24 L,Ed. 958. 
4 O.J. p 375 note 49. 

Sileuce -uot couseut 

The silence of counsel for the ap- 
.pellee when ,a proposed bili of excep¬ 
tions is presented to the court after 
the close of the term, and after it 
h'as lost ali judicial power over the 
record, does not show consent by the 
appellee to the flling and allowance 
of the bili nunc pro tunc.^Jennings 
V. Philadelphia, B. & W. R. Co., .31 S. 
Ct. 1. 218 U.S. 255, 5'4 L.Ed, 1031, af- 
firming 3l App.L.C. 173. . ; 

11. U.S.-^Gordon V. Randle,' I).G., ’23 
S.Ct. 635, 189 U.S. 4lT, 47' L.Ed. 875 
—U. S. V. Jones, La., 13 S.Ct 840, 
149' U.S, 362, 37 L..Ed. 72S^MSchi- 
gan Infe. Bank v- Eldred, WifSi, li2. 
S.Ct. 450, 143 U.S. 2913; 36 K-Bd. 
162. ■ . ‘ ‘ 

4 C.J. p '282 note 4: *' 


Ed. 1018, mandate conformed to, 
C.G.A., 30,F.2d 901, certiorari de- 
nied 49 S.Ct 51.3, 279 U.S, 8’72, 73 
L.Ed. 1006—Guardian Assur. Co, of 
London v. Quintana, Puerto Rico, 
33 S.Ct 236, 227 U.S. 100, 57 L.Ed. 
4 ( 37 —Malony v. Adsit, Alaska, 20 
S.Ct 115, 175 U.S. 281, 44 L.Ed, 163. 
C.J. p 248 note 30,'p 293 note 27. 
U.S.—Malony v. Adsit, supra. 


6, U.S.—Malony v. Adsit, supra. , 

'7. U.S.—Guardian Assur. Co, of 
London v. Quintana, Puerto Rlcb, 

' 33 S.Ct 1236, 2.27 U.'S.‘ 100, 57 L.Ed. 

437. 

Prior to this amendmeiit, if the 
triai judge was succeeded, before the 
end of the. case, by another judge,: 
the ex-judge, and hot his successor 
in office, was the proper offlcial to 
Settle and sign the bili, on the the- 
ory that the successor was a stran-, 
ger to the judicial proceedings relat- 
ed therein.’—Malony v. Adsit Alaska, 
20 S.Ct 115, 176' U.S. 281, 44 L:Bd. 
163. . 

8. U.S.—Exporters of Mfrs/ Prod¬ 
ucts V. Butterworth-Judson Co., N. 
T., 42 S.Ct 331, 258 U.S. <365', '66 L. 
Ed. 663—Michigan Ins. Bank V. El¬ 
dred, Wis., 12 S.Ct'4-50, 148 U.S. 
293r <36 LftEd. 182^Hunnlcutt v. 
Peyton, Tex., 102 U.S. 333, 26 L.Ed. 

. 113—MUller v.' Ehlers, Wis., 91 U. 

S. 249, 23 L.Ed. 319. 

4 C.J, p 2'';;3 ^otes 41, 48. ; ^ J . , 

9. U.S.^Wkrd V. Cochran, Neb., 14 
S.Ct 230, 150 U.S. ’ 697, .37 L.Ed. 
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allowing the bili having been extended by order or 
rule of court, or consent of the parties, the court 
has no authority to settle and allow a bili of excep- 
tions, then first presented, and if it does so the bili 
is invalid and cannot be considered^^ unless ex- 
traordinary circumstances excuse the delay,^^ or 
where the application of the general rule that the 
trial judge cannot sign and allow a bili of exoep- 
tions after the expiration of the trial term would 
Work injustice, and the party seeking relief is 
without fault.^"^ After the term at which judgment 
was rendered has expired, without the time for filing 
a bili of exceptions having been extended by order 
of court or agreement of the parties, jurisdiction 
cannot be restored by a subsequent agreement of 
the parties extending the time.^^ Where the time 
has been extended by order of court, the bili must 
be presented for settlerhent and filed within the ex¬ 
tended time ordered, and, if not presented within 
such time, allowance thereof may properly be re- 
fused by the court, or, if allowed and filed, it does 
not become a part of the record and will not be 
considered on appealA® 

Under striet common-law practice each exception 
should be reduced to the form of a bili when takcn, 
and tendered, settled, and signed by the trial judge 
on the trial before verdict, or before the jury were 
discharged;^'^ but, to meet the convenicnce of 
bench and bar, the practice obtained of allowing the 
bili to be reduced to form and signed after trial or 
judgment,althoiigh the bili in such cases should, 
however, be signed nunc pro tunc, and purport to 


be actually in form as though signed during the 
trial..^^ 

In vacafion. A trial judge has no authority, in 
vacation, to extend the time fixed for filing of cx- 
ccptions.2® 

(d) Mandamus to Compel Settlenient; Re- 
vicw 

Mandamus may Issue from the supreme court to 
compel the trial court to settle and sIgn a blll of ex¬ 
ceptions which he has erroneously refused to settle 
and sign. 

If the trial court erroneously refuses to settle and 
sign a true bili of exceptions, a writ of nirindaimis 
may be issued by the supreme court to compel it to 
settle and sign the bill,2i to cfifecluate the supreme 
courfs own jurisdiction of the cause on review.-- 
As a general rule, however, the writ will not issue 
to control the judge in the exercise of his judicial 
discrction, by dirccting him to decide in a partieular 
way what the bili shall contain. A peremptory writ 
will not lie to compel the judge lo settle the very 
bili presented,but it has been held that, where tlie 
judge has refused to authenticate a partieular hili, 
fair and truthful on its face, actually prest‘nt(‘c] to 
him, an alternative writ may issue reciuiriiig him 
to authenticate it or to show in his return the rea- 
sons why hc does not do so.-'* Mandamus has been 
held not to lic to compel a judge to settle and sign 
a bili of exceptions where the jndgc asserts that it 
contains crroncous or untruthful matter, or where 
he returns that the bili presented is incorrect.^*» 


12- U.S.—Exporters of Mfrs.' Prod¬ 
ucts V. 'Butterworth-Judson Co., N. 
Y., 42 S.Ct. '331, 258 U.S. 365, 66 L. 
Ed. 663—Morse v. Anderson, Ky., 
14 S.'Ct. '43, 150 U.S. 155, 3'7 L.Ed. 
1037—Michig-an Ins. Bank v. Eldred, 
Wis., 12 S.Ct. 460, 143 U.S. 293, 36 
L.Ed. r62—Miiller v. Ehlers, Wla., 
91 U.S. 249, 23 L.Ed. 319. 

4 C.J. «p 276 notes 56, 57. 

After a writ of error had. beexL en- 
tered in the 'supreme court.—Michi- 
g-an Ins. Bank v. Eldred, Wis., 12 S. 
Ct. 450, 143 U.S. 29'3, 36 L.Ed. 162. 

13. U.S.—Michigan Ins. Bank v. El¬ 
dred, supra. 

4 'C.J. p .273 note 42. 

A hili of exceptions slgrned one day 
after the exteasioa perlod may be 
considered by the supreme court, 
where the circumstances are excep- 
tiohal.—Taylor v. U. S., Md., 52 S.Ct. 
466, 286 U.S. 1, 76 L.Ed. 951, revers- 
ingr, O.C.iA., '55 p.'2d 68. 

Where the Tblll of exceptions has 
heea partially settled hy the Jtidge, 
but, by stipulation of the counsel for 
the parties, and to suit the conve- 
nience of the judge, the luatter is 


postponed and the hili is not signed 
until after the beginning of the term 
of the supreme coujrt at which the 
case is returnable, and during a term 
of the lower court succeeding that 
at which the case was tried, it will 
not be stricken from the record bo- 
cause not allowed and signed in 
time.—Davis v. Patrlck, Neb., 7 S. 
Ct. 1102, 122 U.S. 138, 30 L.Ed. 1090. 

14. U.S,—In re 'Chateaugay Ore & 
Iron Co., N.y„ 9 S.Ct. 150, 128 U.S. 
544, 32 L.Ed. 508. 

4 C.J. p 250 note's 44, 46. 

15. U.S.—Exporters of Mfrs.' Prod¬ 
ucts V. Butterworth-Judson Co., N. 
Y„ 42 S.Ct. 331, 258 U.S. 365, 60 L. 
Ed. 663. 

16. U.S.—Michigan Ins. Co. v. El¬ 
dred, Wis., 12 S.Ct. 450, 143 U.S. 
293, 3'6 L.Ed. 162. 

4 C.J. p 287 note 63. 

17. U.S.—Ex parte Bradstreet, N.Y., 
'4 Pet. 102, 7 L.Ed. 796—Walton v. 
U. S., Miss., -9 Wheat. 661, 6 L.Ed. 
18.2. 

18. U.S.—U. S. V. Carey, La., 3 S.Ct. 
424, 110 U.S, 51, 28 L.Ed. 6'7. 

4 C.J. p 1268 note 9. 
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19. U.S.—Stanton v. Emhry, D.C., {13 
U.S. 648, 23 L.Ed, 983. 

4 aj. p 268 nott' 10. 

20. U.B.—Mtiller v. EhU^rs, WIh., 91 
U.S. 249, 23 .L.Ed. 319. 

21. U.S.—Tn r(j Ohnlenugay On* 
Iron Co., N.Y., 9 S.Ct. 160, 128 U.S. 
54 1, 32 L.Ed. 508. 

4 C.J. p m noto 39. 

22. U.S,—Ex parte Crano, N.Y., 6 

Pot. 190, 8 L.Ed. 92. 

23. U.S.—Ex parte Uradatret*!, 'Nf.Y., 

4 Pot 102, 7 796. 

24. U.S,—Ex parte Crarus f4.Y., 6 

Uet 190, 8 L.Ed. 92— Ex 'pario 

Bradatreet, N*,Y., 4 Pet 102, 7 L.Ed. 
796. 

26. U.S.—lOx parte UradHtr('(*t, hu- 
pra. 

Mandamus wUl not he granted to 
compel the Judge to resettle a >)IU of 
excepUona, on affidavitH that the hlll 
of exception» a» «ettled and wlgned 
by him was Incorn^ct, where a mo- 
Uon in the lower court for such re- 
settlement has been denled,—In re 
Streop, K.y., 16 S.Ct 358, 160 U.S, 
307, 39 UEd, m. 
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A judg‘e need not make oath to his return of the 
reasons why he refused to sign a bili of exceptions, 
and his return to an alternative writ of mandamus 
to show cause why he should not be compelled to 
settle and sign a bili of exceptions, which States a 
good reason for his refusal to do so, is conclusive, 
as, for example, a return stating that his refusal 
was because the bili did not state the facts truly.26 

Rcviczv. A refusal to settle a bili of exceptions 
cannot be assigned as error for review where the 
judge has signed a bili of exceptions taken to his 
decision rcfusing to sign one.27 

(e) Amendment and Correction of Bili 

A biil of exceptions may be amend,ed or corrected 
by the triai Judge so as to make it conform to the 
facts, if application therefor is seasonably made. 

The triai court or judge has power, on an appli¬ 
cation seasonably made, to amend or correct a bili 
of exceptions, so as to conform to the facts,28 and 
such an amendment may be made after the end of 
the tcrm,29 and even after an appeal bond has been 
given and approved.30 On the other hand, it has 
been held that any fault or omission in framing the 
bili, bcing the act of the party and not of the court, 
cannot be amended after the expiration of the term 
at which it is filed.^i The supreme court cannot 
correct errors or omissions made in the triai court 
in framing a bili of exceptions but it can take 
cognizance of amendments made below when a 
proper application for a certiorari has been made 
and granted, and the amended record sent up in ac- 
cordance therewith,83 
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(5) Contents, Making, and Settlement of 

Statement of Facts 

A case or statement of facts must state oniy the 
ultimate facts, presenting questions of law, and must 
be settied and signed, and filed, within the time pre- 
scribed therefor. 

A case made or statement of facts, filed in addi- 
tion to or as a substitute for a bili of exceptions, 
see supra subdivision i (3) of this section, must state 
the ultimate facts of the case, presenting questions 
of law only,84 and must not be a mere recital of ev- 
idence or circumstances which may tend to prove 
the ultimate facts, or from which they may be in- 
ferred, as such a recital brings nothing before the 
supreme court for consideration.35 The case or 
statement made must be settied and signed by the 
triai judge and filed within the time prescribed by 
statute or rule of court, such as before the expira¬ 
tion of the term; otherwise it does not become a 
part of the record and will not be considered by the 
supreme court. 8 6 

(6) Report by Triai Judge of Facts Found 

A statement or report by the triai judge of the 
facts found by him must be of the ultimate facts. 

Where, as required or authorized by some stat- 
utes, a statement or finding of facts is prepared and 
filed by the lower court on appeal to the supreme 
court, as where the parties do not agree on a state¬ 
ment of facts,8'7 the statement or finding filed by 
the court must be of the ultimate facts, and not 
merely a recital of testimony or evidentiary facts,8S 
although a mere incorporation of unnecessary detail 
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2.6. U.S.—Ex parte Bradstreet, N.T., 
4 Pet 102, 7 L.Ed. 7'96. 

27. U.S.—Martin v. Imhsen, Ea., 21 
How. 394, 16 L.Ed. 134. 

28. U.S.—Herencia v. Guzman, Puer- 
to Rico, 131 S.Ct 135, 219 U.S. 44, 65 
L.Ed. 81. 

22- U.S.—George A. Ohl & Co. v. A. 
L. Smlth Iron Works, Mass., 53 S. 
Ct. 340, 288 U.S. 170, 77 L.Ed. 681, 
reversing-, C.O.A., 57 'P.2d 44, cer¬ 
tiorari granted '53 S.Ct. 80, 287 U. 
S. 58'6, 77 L.Ed. 512. 

30. U.S.—Herencia v. Guzman, Puer- 
to Rico, 31 S.Ct. 135, 219 U.S. 44, 
55 L.Ed. 81. 

31. U.S.—Michigan Ins. Bank v. El- 
dred, Wis., 1,2 S.Ct. 450, 14,3 U.S. 
293, 36 L.Ed. 162—Gayler v. Wild- 
er, N.T., 10 How., U.S., 509, 13 L. 
Ed. 517. 

32. U.S.—Stimpson v. West Uhester 
R. 'Co., Pa., 3 How. 553, 11 L.Ed. 
722. 

33- U.S,--^Stimpson v. West Chester 
R. Co., suprA 

34, U.S.—-Gohzales v. Buist,' Puerto 


Rico, !32 S.Ct. 463, 224 U.S. 126, '56 
L.Ed. 693—Raimond v. Parish of 
Terrebonne, La., 10 S.'Ct. 57, 132 U. 
S. 192, 3.3 L.Ed. 309—Pomeroy's 

Lessee v. State Bank of Indiana, 
Ind. 1 Wall. 592, 17 L.Ed. '638— 
Burr V. Des Moines R. Nav. Co., 
lowa, 1 Wall. 99, 17 L.Ed. '561. 

35. U.S.—U. 'S. Trust Co. of New 
Tork V. New Mexico, N.M., 22 S.Ct. 
172, 183 U.S. 635, 46 L.Ed. 316— 
Oolin V. Daley, Ariz., 19 S-Ct 802, 
174 U.S. '539, 413 L.Ed. 107'7—Rai¬ 
mond V, Parish of Terrebonne, La., 
10 S.Ct. 67, 13,2 U.S. 192, 3-3 L.Ed. 
•309—Burr v. Des Moines R- & Nav. 
Co., lowa, 1 Wall. 99, 17 L.Ed. 561. 

•4 C.J. p 340 note 13. 

36. U.S.—Cohn v. Daley, Ariz., 19 S. 
Ct, ,802, 174 U.'S. 539, 43 L.Ed. 1077 
—Coughlan v. 'District of Colum- 
bia, D.C., 1 S.Ct :37, 106 U.S. 7, i27 
L.Ed. 74. 

Filing In clerk’s office 

Where provision exists that the 
case-made or , statement on appeal 
shall be filed in the clerk's office of 
the court 'below within a specifled 
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time after settlement, such require- 
ment must be complied with.—Cohn 
V. Daley, Ariz., 19 S.Ct 'S02, 174 U. 
S. 539, '43 L.Ed. 1077. 

37. U.S.—Cohn V. Daley, Ariz., 19 S. 
Ct. 802, 174 U.S. 539, 43 L.Ed. 1077. 

4 C.J. p 368 note 92. 

Report of judge as not a part of the 
record. 

U.S.—Suydam v. Williamson, N.Y., 20 
How. 427, 15 L.Ed. 978—Inglee v. 
Coolidge, Mass., 2 Wheat 363, 4 L. 
Ed. 2'61. 

38. U.S.—Gonzales v. Buist, Puerto 
Rico, '32 S.Ct ‘463, 224 U.S. 126, 56 
L.Ed. 69.3—Crowe v. Trickey, Ariz., 
27 S.Ct 275, 204 U.S. 228, '51 L.Ed. 
454—Cooper v. Omohundro, Va., 19 
Wall. 66, 122 L.Ed. 47—Polsom v. 
Mercantile Mut Ins. Co., N.Y., 18 
Wall. 237, 21 L.Ed. 827. 

A mere report of the evidence is 
not such a special finding or author¬ 
ized statement of the case as will al- 
low the supreme court to pass on the 
judgment given.—'Orews v. Brewer, 
111., 19 Wall. 70, 22 L.Bd. 63, 
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is not fatal, if a sufficient statement is made.^^ 
Such a statement or finding- is of no effiect unless it 
is filed within the time prescribed therefor.^® A 
statement o£ facts made and filed by the trial judge, 
after the issuance or Service of the writ removing 
the case to the supreme court, without the consent 
of the parties, is a nullity.'*^ 

(7) Making, Form, and Requisites of Tran- 
script of Record 

The party deslring a review shouid see to it that 
there is transmitted to the supreme court a transcript 
of so much of the record in the court below as may 
be proper and necessary to the review. 

It is the duty of a party desiring a review in the 
supreme court of an adverse judgment, order, or de- 
cree to require a proper and correct transcript of 
the record from the clerk of the trial court.'^^ 'phe 
transcript shouid contain all matters and proceed- 
ings necessary to a review of the alleged errors, 
and, if necessary for this pnrpose, a full and com¬ 
plete transcript of the wholc record of the court 
below shouid be furnished,^^ together with a brief, 
as required by Supreme Court Rules, rule 27, with 
reference to the pages of the record but, oil the 
other hand, as permitted by some statutes or rules 
of court, a partial transcript may be furnishcd, if 
it is complete in itself and contains sufficient mat- 
ter clearly to show the errors alleged,^^ and, more- 
over, the transcript shouid not be encumbered with 
useless repetitions and irrelevant matter>6 Under 
Equity Rules, rules 75 and 76, 28 U.S.C.A. § 723 
appendix, in setting forth evidence material or nec¬ 


essary to the review the evidence shouid be stated 
in simple and condensed form, omitting noncssential 
and mere formal parts,^*^ and a violation of such 
rules may be punishcd, in the discretion of ihe su¬ 
preme court, possibly by a dismissal of the appcal.'^^ 
A case-made or statement of facts, duly scttlcd, 
signed, and filed, bccomcs a part of the rccord.^^ 

(8) Aiithenlication and Corlification 

The transcript of the record must be authontlcat- 
ed or certifled as required by law. 

It is a general requirement that the transcript on 
appeal must be aiithcnticatcd or cciiificd; othcrwise 
it cannot be considered^^ unless the dcfect is rem- 
edied.^^ Papers included in, referred io, or annexed 
to the transcript must also be duly nuthcnticated and 
identified, or they will not be considered hy the su¬ 
preme court.^^ The aulhenticalion must, in form 
and substance, be in conformity with Ihc reciuire- 
ments of the statutes or the rules of court/»'*^ 
Where authorized by statute, the transcript may be 
authenticated by the seal of the conrl below and 
the signature of the deputy clerk thereof in the 
name of and for his Principal/»"^ As a general rule 
the certificate to the transcript must bc under the 
seal of the court authcnticating the transcript,and 
it must be signed by the proper official.^^ 

Bili of cxceptions. Under the provisions of Rc- 
vised Statutes § 953, 28 U.S.C.A. § 776, relating to 
the authcntication of bilis of cxceptions, a bili of 
cxceptions must bc authenticated hy the signature 
of the trial or presicling judge, ^>7 it is not nec- 


Adoption of flndiiigrg of trial court 

by intermediate appellate court has 
been held sufficient on appeal to the 
supreme court.—Cannon v. Pratt, 
Utah, 99 TJ.S. 619, 25 L.Ed. 446— 
Stringrfellow v. Caln, Utah, 99 U.S. 
610, 25 L.Ed. 421. 

U.S.—Crowe v. Trickey, Ariz., 27 
S.Ct 275, 204 U.’S. .228, 51 L.Ed. 
454. 

40. U.S.—Planders v, Tweed, La., 9 
Wall. 425, 19 L.Ed. -678. 

41. U.S.—Avendano v. Gay, La., '8 
Wall. 376, 19 L.Ed. 422—Generes v. 
Bonnemer, La., 7 Wall. 564, 19 L. 
Ed. 1227. 

4 C.J. p 358 note 67 [a]. 

42. U.S.—Union Pac. R. Co. v. Stew- 
art, Kan., 95 U.S. 279, 24 L.Ed. 431. 

43. U.S.—Redfield v. Parks, Ark., 9 
S,Ot. 642, 1130 U.S. '623, 32 L.Ed. 
1053. 

Omlsslon of plaadlugrs 

A case, the cornplaint in which was 
dismissed on the merits in the court 
below, will not be heard where the 
pleadin^s are merely referred to, and 
not set forth in the transcript—'Red¬ 
field V. Parks, supra. | 


44. U.S.—City of ITouston v. South- 
western Bell Telephone Co., Tox., 
42 S.Ct 486, 269 U.S, 318, 66 L. 
Ed. 961, affirmingr, D.C.. Southwest- 
ern Telegrraph & Telephone Co. v. 
City of Houston, 268 P. 878. 

45. U.S.—Curtis v. Petitpain, La., 18 
How. 109, 15 L.Ed. 280—Koeno v. 
Whittaker, La., 13 Pet 459, 10 L. 
Ed, 246. 

48. U.S,—Union Pac. R. Co. v. Stew- 
art, Kan., 95 U.S. 279, 34 L.Ed. 
431—Owens v. Hannay, Ga., 9 
Cranch 180, 3 L.Ed. 697. 

47. U.S.—City of Houston v. South- 
western Bell Telephone Co., Tex., 
42 S.Ct 486, 269 U.S. 318, 66 L. 
Ed. 961, afflrmingr, L.C., South West¬ 
ern Telegrraph & Telephone Co. 
V. City of Houston, 268 P. 878— 
Kewton v. Consolidated Gas Co. of 
New York, N.Y., 42 S.Ct 264, 268 
U.S. 165, 66 L.Ed. 538, modify- 
ingr, D.C., Consolidated, Gas Co. 
of New York v. Newton, 267 P. 
231, and affirmlng 274 P- 986. 

48. U.S.—^Newton v. Consolidated 
Gas Co. of New York, supra. 

49. U.S.—Cohn V. Daley, Ariz., 19 

64 


S.Ct 802, 174 U.S. 539, 43 L.Ed. 
1077. 

50. U.S.—Ex parte C(‘ntury Ttuh^m- 
nity Co., 69 S.Ct 239, 305 U.S. 354, 
83 L.Ed. 216, ndiearlnK denicd B9 
S.Ct 361, 805 U.S. 676, 83 UEd. 
488—^Idaho & Ore^ron Land Imp. 
Co. V. Bradbury, Idaho, 10 

177, 132 U.S. 509. 33 L.Ed. 433. 

51. U.S.—Tdaho & Orogon Land Xmp. 
Co. V. Bradbury, supra. 

52. U.S.— San INtdro <1anon dei 
Agua Co. V. U. S., N.M., 13 S.Ct. 
94, 146 U.wS. 320, 36 L.Ed. 911. 

53. U.S.—Ex parte I^arker, Wash., 
7 S.Ct 767, 120 U.S. 737, 30 L.Ed. 
818. 

64. U.S.—Garnau v. “Dozler, Mo., 100 
U.S. 7, 26 L.Ed. 536. 

66 . U.S.—Garnau v. Dozler, «upra— 
Blitz V. Brown, L.C., 7 Wall. 693, 
19 L.Ed. 280. 

56, U.S.—Blitz V. Brown, «upra. 

67. U.S.—Oeorge A, Ohl & Co. v. 
A. L. Smlth Iron Work», M 04 *.. 
63 S.Ct 340, 288 U,S. 170, 77 L.Eto 
681, reversing, C.C.A., 67 P.2d 44, 
certiorari grantod 63 S.Ct. 8 O 1 287 
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essary that the seal of the court or judge be af- 
fixecl.58 Although signing by initials is not ap- 
provcd, and it has been held that it is not sufficient 
for the judge rrierely to affix his initials to the bili 
of exceptions,59 such form of signing the bili is 
sufficient if it is done in such a manner as to refer 
to the judgc^s office and characterize his action as 
official.60 The signature cannot be waived and the 
bili validated by express stipulation of counsel.®^ 

(9) Printing, Transmission, and Filing of- 
Pecord 

A transcript of the record must be printed, trans- 
mltted, and flled in accordance with the rules of the 
supreme court, and 'must comply with such rules as to 
time of filing. 

It is gcnerally the duty of the clerk of the lower 
court to transmit the transcript of the record on ap- 
peal,^^ and the performance of this duty may be 
compcllcd by mandamus.^s ig the duty of appel¬ 
lant to cause a proper and sufficient transcript of 
the record to be filed,®^ ^nd if he fails to do so, 
without a sufficient excuse for his failure, the su¬ 
preme court may dismiss the appeal^S or require ap¬ 
pellant to supply a transcript.^® On a motion to 
dismiss or affirm, it is necessary to print only so 
much of the record as will enable the supreme court 
to act understandingly, without referring to the 
transcript®'^ 


Tifne of filing,, The transcript of the record 
must be filed within the time prescribed by the stat¬ 
ute or rule of court in force at the time,®^ unless 
a recognized satisfactory excuse for a failure to 
file in time is made,®® as where appellant, without 
fault on his part, is prevented from seasonably ob- 
taining the transcript by the fraud of the other 
party, or by the ill-founded order of the court, or 
by the contumacy of its clerk.However, as au- 
thorized by statute or rule of court, an extension 
of time for filing the record may be granted for 
good cause shown such as to afford ample oppor- 
tunity to file a record made up in conformity with 
the views of the court,but it has been held that 
the time should not be extended because the clerk 
of the lower court certifies that he cannot, consist- 
ently with his other duties, have the record ready in 
time.'^^ Appellant may be guilty of laches in fail- 
ing to resort to mandamus or other appropriate rem- 
edy to procure the transmission and filing of the 
transcript.If appellant files the record within 
the prescribed time a copy previously filed by ap- 
pellee is premature.*^^ 

If, without fault of appellee, appellant fails to file 
the transcript of the record within the time pre¬ 
scribed therefor, or within the extension, if any 
has been granted, such failure constitutes ground 
for dismissal of the appeal,'^® but it has been held 


U. 55. i)86, 77 L.Bd. 612—-Metropol¬ 
itan R. Co- V. MacFarland, D.C., 25 
S.Ct. 28, 196 U.S. 322, 49 L.Ed. 
219—Malony v. Adsit, Alaska, 20 
f=!.Ct. 115, 176 U.S. 281, 44 L.Ed 
163—Origet v. U. N.T., 8 S. 
Ct. 846, 125 U.S. 240, 31 L.Ed. 743. 

4 C.X p 441 note 34. 

58. U.S.—Krauss Bros. Lumber Co. 

V. Mellon, Ala., 48 S.Ct. 368, 276 

U.S. 386, 72 L.Bcl. 620, reversing, 
C.C.A., 18 F.2d 369, certiorari 

granted 48 S.Ct. 36, 275 U.S. 513, 
72 L.Ed. 400 and amended 48 S. 
Ct. 627, 72 L.Ed. 1018, mandate 
conformed to, C.C.A., 30 F.2d 901, 
certiorari denied 49 S.Ct. 613, 279 

U. S. 872, 73 L.Ed. 1008. 

4 C.J. p 297 note 61. 

At ooxumoii law it was essential 
that the bili of exceptione be sealed 
by the trial judge.—Pomeroy's Les- 
see V. State Bank of Indlana, Iiid., 
1 Wall. 592, 17 L.Ed. 638. 

59. U.S.—Kinney v. U. S. Fidelity 
& Guaranty Co., Pa., 32 S.Ct 101, 
222 U.S. 283, 66 L.Ed. 200-^riget 

V. U. S., N.Y., 8 S.Ct. 846, 125 U. 
S. 240. 31 L.Ed. 743. • 

eo. U.S.—George A. Ohl & Co. v. 
A. L. Smith Iron Works, Mass., 63 
S.Ct. 340, 288 U.S. 170, 77 L.Ed 681, 
reversing, C.C.A., 67 F.2d 44, cer¬ 
tiorari granted 63 S.Ct. 80, ?87 U. 
S. 686, 77 L.ted 5ll 

36 0.J.S.--6 


61. U.S.—Malony v. Adsit, Alaska, 
20 S.Ct. 116, 175 U.S. 281, 44 L.Ed. 
163. 

62. U.S.—George A. Ohl & Co. v. A. 
L. Smith Iron Works, Mass., 63 
S.Ct 340. 288 U.S. 170, 77 L.Ed. 
681, reversing, C.C.A., 57 P.2d 44, 
certiorari granted 63 S.Ct. 80, 287 
U.S. 586, 77 L.Ed. 512. 

63. U.S.—U. S. V. Gomez, Cal., 3 

Wall. 763, 18 L:Ed. 212. 

4 C.J. p 461 note 23. 

64. U.S.—Union Pac. R. Co. v. Stew- 
art, Kan., 96 U.S. 279, 24 L.Ed. 
431. 

65. U.S.—Florida Cent. R. Co. v. 

Schulte, Fla., 100 U.S. 644, 25 L. 
Bd. 605—^Veiteh & Co. v. Farmei's’ 
Bank of Alexandria, D.C., 6 Pet. 
777, 8 L.Ed. 578. 

66. U.S.—Florida Cent. R. Co. v. 

Schulte, Fla., 100 U.S. 644, 25 L. 
Ed. 605. 

67. U.S.—Carey v. Houston & T. C. 

Ry. Co., Tex., 14 S.Ct. 63, 160 U.S. 
170, 37 L.Ed. 1041—Walston v. 

Nevin, Ky., 9 S.Ct 192, 128 U.S. 
678, 32 L.Ed. 544. 

66. U.S.—Mesa v. U. S., Cal., 2 

Black 721, 17 L.Ed. 350. 

4 C.J. P 463 note 38. 

Within. the term neXt after ap- 
peal is tahen 

U.S.—;Richardson y. Green,; Mich., 9 
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S.Ct. 443, 130 TJ.S. 104, 32 L.Ed. 
872—^Hill V. Chicago & E. R. Co., 
111., 9 S.Ct 269, 129 U.S. 170, 32 
L.Ed. 651—Caillot v. Deetken, Cal., 
6 S.Ct 432, 113 U.S. 216, 28 L.Ed. 
983—German v. U. S., Cal., 5 Wall. 
825, 18 L.Ed. 502—U. S. v. Gomez, 
Cal., 3 Wall. 752, 18 L:Bd. 212— 
Castro V. U. S., Cal., 3 Wall. 46, 
18 L.Ed. 163—Mesa v. U. S., Cal., 2 
Black 721, 17 L.Ed. 350. 

69. U.S.—Richardson v. Green, 

Mich., 9 S.Ct 443, 180 U.S. 104, 
32 L.Ed. 872. 

70. US.—U. S. V. Gomez. Cal., 3 

Wall. 762, IS L.Ed 212. 

71. U.S.—U. S. V. U. S. Steel Corp., 
N.J., 36 S.Ct 408, 240 U.S. 442, 60 
L.Ed. 731. 

72. U.S.—Sturgess v. Harold, La., 18 
Hpw. 40, 15 L.Ed. 261. 

73. U.S.—^U. S. V. Gomez, Cal., 3 

Wall. 752, 18 L.Ed. 212. 

74. U.S.—Hartshom v. Day, R.I., 18 
How. 28, 15 L.Ed. 272. 

75. U.S.—Caillot v. Deetken, Cal., 

5 S.Ct 432, 113 U.S. 216, 28 L.Ed. 
983—^Bdmonson v. Bloomshire, 

Ohio, 7 Wall. 306, 19 L.Ed. 91— 
German v. U. S., Cal., 5 Wall. 826, 
18 L.Ed. 602. 

4 C.J. p 470 note 7. 

Mis^M^a of olerk no enonso 

That the of the lower pourt. 
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that this rule does not apply where the transcript is 
filed before the motion for dismissal is made,'^^ or 
where the delay in transmitting or filing the record 
occurred through appellee’s own fault, or was equal- 
]y attributable to him/'^ or where the delay was 
caused entirely by the neglect or fault of the clerk 
or judgeJ^ 

Withdrawal and refiling. If the case is not prop- 
erly before the supreme court, appellant may be 
permitted to withdraw the transcript and use it in 
connection with the proper and legal process to 
bring the case to such court.'^^ 

(10) Defects, Objections, Amcndments, and 
Corrections 

The supreme court may dismiss the appeal, afflrm 
the Judgment, or take other appropriate action where 
the record, because of materiai defects or omissions 
therein, falis to comply with the requirements of the 
statutes or rules of court; or, on timely applicatiori 
therefor, it may permit the record to be corrected by 
amendment; or it may issue a certiorari to have the 
record corrected and brought up. 

Where the record before the supreme court is so 
imperfect, by reason of defects or omissions therein, 
that the rights of the parties cannot properly be de- 
termined, the court may dismiss the appeal,or in 
a proper case it may affirm the judgment below.^i 
An appeal will be dismissed where the transcript 
fails to show that the value or amount in contro- 
versy was sufficient -to give the supreme court ju- 


risdiction,S2 but it has becn held that a doficiency 
in the record in this respeet may bc supplicd by affi- 
davits or stipulation filed in the supreme court.^^ 
A failurc of a statement of facts found by the low- 
er court to comply with the rules of the supreme 
court is not ncccssarily gnmnd for dismissiug the 
appeal, and the record may be remanded for a prop¬ 
er finding;S4 but such a statement of facis not 
made and filed in time may be disregarded and the 
judgment affirmed.^^ 

Where the appeal record contains ali tliat is nec- 
essary to present the ciucstions to be reviewed and 
for their determination, immaterial defects or oniis- 
sions are not fatal^® and may be disreganled,^'^ but 
the costs incident to including immaterial matter 
may be taxed against the party preparing and pr(‘- 
senting the record.^^ Moreover, the wbok^ record 
may be lookcd to for the purpose f)f curitig d(‘fects 
in other parts of the record.^® 

Amendment and corrcction. Defects or errors in 
a transcript, when not of a jurisdiciional character, 
are as a rule amendable, in the discr(‘(if)n of the 
court and the supreme court may make api)rO“ 
priate orders for the amendment or correclion of 
the record of tho lower court,and may direct that 
the amended matters be supplied without issuing a 
writ of certiorari,cannot ilself niake such 
amcndments or corrections,nor will it consider 
an amendment which prcsetits matter vvhich was 


in preparing" the transcript, labored 
under a mistake as to the time 
within which the transcript was re- 
quired to be filed is not a valid ex¬ 
cuse for a failure to file the tran¬ 
script within the prescribed time.— 
Richardson v. Green, Mich., 9 S.Ct. 
443, 130 U,S. 104, 32 L.Ed. 872. 
76- IT.S.—Bingham v. Morris, 7 
Cranch 99, 3 L.Ed. 281. 

If appellee does not have the case 
docketed and dismissed, as he is au- 
thorized by rule of court to do where 
appellant has failed to comply with 
the rule, appellanfs subsequent fil- 
ing* of the record may be in time. 
—Evans v. State Nat. Bank of New 
Orleans, La., 10 S.Ct. 493, 134 U.S. 
330, 33 L.Ed. 917. 

77. U.S.—U. S. V. Gomez,' Cal., 3 
Wall. 752, 18 L.Ed. 212. 

73. U.S.—U. S. V. Vigil, N.M., 10 
Wall. 423, 19 L.Ed. 954. 

79. U.S.—Ballance v. Porsyth, IlL, 
21 How. 389, 16 L.Ed. 143. 

80. U.S.—Burr v. Des Moines R. & 
Nav. Co., lowa, 1 Wall. 99, 17 L. 
Ed." 661—Curtis v. Petitpain, La., 
18 How. 109, 16 L.Ed. 280. 

Defects of a materiai cJiaracter in 

the certlfioate of anthentioatlon of 
the judge or clerk below will ne¬ 


cessitate dismissal of tho appoal.— 
Blitz V. Brown, D.C., 7 Wall. 693, 
19 L.Ed, 280. 

Defective statement of facta 
U.S.—Burr v. De.s Moines R, & Nav. 
Co., lowa, 1 Wall. 99, 17 L.Ed. 
561. 

81. U.S,—'Greenhood v. Randall, 
Mont., 4 S.Ct. 699, 111 U.S. 775, 28 
L.Ed. 596—James v. Bank of Mo¬ 
bile, La., 7 Wall. 692, 19 Tj.Ed. 276 
—Pomeroy's Leasee v. Stato Bank 
of Indiana, Ind., 1 Wall. 592, 17 
L.Ed. 638—Stevens v. Gladding, R. 
I., 19 How. 64, 15 L.Ed. 569. 

82. U.Si—Hunt V. Blaokburn, Ark., 
8 S.Ct. 1396, 127 U.S. 774, 32 L.Ed. 
323—Johnson v. Wilkina, Fla., 6 
S.Ct. 600, 116 U.S. 392, 29 L.Ed. 
671. 

83. U.S.—U. S. v. Trans-Misaouri 
Freight Ass'n, Kan., 17 S.Ct 540, 
166 U.S. 290, 41 L.Ed. 1007—Red 
River Cattle Co. v. Ncedham, Tex., 
11 S.Ct 208, 137 U.S. 633, 34 L. 
Ed, 799—Johnson v. Wilkins, Fla., 

6 S.Ct 600, 116 U.S. 392, 29 L.Ed. 
671. 

84. U.S.—U. S. V. Adama, CtCl. 6 
. Wall. 101, 18: L.Ed. 792. 

85. U.S.—^Avendano v. Gay, La., 8 
Walli S-re, 19 L.Ed. 422—Generes 
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V. Bonneunor, La., 7 WiUl. 564, 19 
L.Ed. 227. 

86. U.S.--4>ufnu V. Counroy, La., 6 
Pot. 170. 8 L.Ed. 359. 

Irregular or imperfect authentica- 
tion 

U.S.—Tdnho Orogon Lrind Tmp. Co. 
V. Tlradlmry, Tdaho, 10 H.Ct. 177, 
132 U.S. 509. 33 L.Ed. 433. 

87. XT.S~..ar. S. V. Wllklnmm, La.. 12 
How. 246, 13 L.Ed. 974. 

88. U.S.—Union rat\ It Co. v. Htow- 
art, Kan., 95 U.S. 279, 21 L.Ed. 
431. 

89. U.S.—Sun Prlntlng Publiwh- 
ing A.sa’n v. Edwardw. N.V., 24 S. 
Ct 696, 194 U.S. 377. 4H L.Ed. 
1027—Horno v. Otn^rgo H, Harn- 
mond Co., Mas.M,, ifi S.Ct 167, 156 
U.S. 393, 39 UlOd. 197, 

80. U.S,—ddnho iic Orogon Larid Imp. 
Co. V. Hradliury, Idaho. 10 S.Ct. 
177, 132 U.S. 609, 33 L.Ed. 4.33. 

81. U.S.—U. S. V. Adnmfi. Ct.Cl., 
9 Wall. 661, 19 L.Ed. 808. 

82. U.S,—Stitt V. Huldokophor, Pa., 
131 U.S. appendix cxvill, 21 L.Ed. 
644. 

03. U.S,— Ooodonough HorHoahoe 
Mfg. Co. V. Rhode laland Horsc- 
shoe Co., N.y., 14 S.Ct 1180, 164 
U.S, 636, 24 L.Ed. 868—Contlnen- 



36 C. J.S. 


FEDEEAL COUETS 


§ 201 


not presented in the trial court^^ An order remit- 
ting or remanding a cause to the lower court in or¬ 
der to allow an amended transcript or return to be 
filed may be made in the discretion of the • appellate 
court.^^ Any amendments to the record must be 
properly made .a part thereof or they will not be 
considered.9® 

Time for amendments. Amendments of the rec¬ 
ord must be applied for and made within a reason- 
able time, to be determined by the circumstances of 
the particular case.®'^ An application for leave to 
amend the record must be made prior to the submis- 
sion of the case to the supreme court it comes 
too late after the case has once been decided and 
while an application for a rehearing is pending,^^ 
and a rehearing will not ordinarily be granted in 
order that a party may correct or perfect the rec¬ 
ord.^ Furthermore, it is held that if the case should 
be reached before a return a certiorari to perfect 
the record will not be regarded as a reason for con- 
tinuance.2 

Certiorari to bring up record, After the tran¬ 
script has been filed in the supreme court, amend¬ 
ments can as a rule be made only by certiorari.^ 
The supreme court may issue a certiorari to have 


a defective record cbrrected and brought up,^ as 
for the purpose of correcting a diminution in the 
record,5 or for bringing up matters of record omit- 
ted therefrom;^ but certiorari will not issue for 
the purpose of bringing up immaterial or unneces- 
sary matter'^ or matters not of record or not con- 
sidered in the court below.^ An application for a 
certiorari may be made by either party,^ or where, 
on inspection of the record, it appears that there 
are defects or omissions in the transcript which 
may be important, the supreme court may, of its 
own motion, issue a certiorari.^® However, a writ 
of certiorari to bring up a corrected record does 
not issue as a matter of right on mere suggestion 
of defects in the record, but the application must 
be supported by evidence of the defects alleged to 
exist.^i 

(11) Conclusiveness and Effect of Record 

Generally sp&aking, the record is the sole and con- 
clusive evidence of the proceedings below. 

Generally speaking, the record filed for the pur¬ 
pose of appeal imports absolute verity, and is the 
sole and conclusive evidence of the proceedings in 
the lower court,and accordingly it cannot be im- 
peached or varied, on appeal, by affidavits or other 


tal Life Ins. Co. v. Rhoads, Pa,, 
7 S.Ct. 193, 119 U.S. 237, 30 L. 
Ed. 380. 

94. U.S.—Hoe V. Wilson, D.C., 9 

Wall. 601, 19 L.Ed. 762. 

95. U.S.—Riploy V. U. S., CtC!.. 31 

S.Ct. 478, 220 U.S. 491, 56 L.Ed. 
657—Cervantes v. U. S., Cal., 16 
How. 619, 14 L.Ed. 1083. 

96. U.S.—^Whitten v. Tomlinson, 
Conn., 16 S.Ct 297, 160 U.S. 231, 
40 L.Ed, 406. 

A letter written "by the Jadg'e to 

petitioner's counsel, stating the 
judge's willingness that the record 
should be amended in a certain way 
if it could properly be done, has no 
place in the record, and its inser- 
tion therein does not show such 
an amendment.—^Whitten v. Tomlin¬ 
son, supra. 

37 . U.S.—Bein v. Heath, 12 S.Ct. 
992, 142 U.S. 704. 36 L.Ed. 1174— 
Redfleld v. Parks, Ark., 9 S.Ct. 
642, 130 U.S. 623, 32 L.Ed. 1053. 
9»3. U.S.—Redfleld v. Parks, supra. 
93 . U.S.—U. S. V. New York In- 
dians, CtCL, 19 S.Ct. 487, 173 U. 
S. 464, 43 L.Ed. 769—U. S. v.. 

Adams, CtCl., 9 Wall. 554, 19 L. 
Ed. 684. 

A motion, on appeal, for an order 
to the lower court to send up the 
evidence on which it found a cer¬ 
tain fact, comes too late,, after the 
supreme court has remanded the 
case, if the finding of such fact is 


material to the case.—^U. S. v. New 
York Indians, CtCl., 19 S.Ct 487, 
173 U.S. 464, 43 L.Ed. 769. 

1. U.S.—U. S. V. Adams, Ct.Cl., 9 
Wall. 554, 19 L.Ed. 584. 

2. U.S.—Clark v. Hackett, N.H., 1 
Black 77, 17 L.Ed. 69. 

3. U.S.—Goodenough. Horseshoe 
Mfg. Co, V. Rhode Island Horse¬ 
shoe Co., N.Y.. 14 S.Ct 1180, 164 
U.S. 635, 24 L.Ed. 368. 

4 . U.S.—City of Chicago v. Bigelow, 

111., 131 U.S. appendix xciii, 19 L. 
Ed, 257—Hudgins v. Kemp, Va., 18 
How. 530, 15 L.Ed. 511. 

Certiorari to review judgment or de- 
cree of Circuit court of appeals see 
infra § 204. 

5. U.S.—^Hoskin v. Pisher, Cal., 8 

S.Ct 834, 125 U.S. 217, 31 L.Ed. 
759—Missouri, K. & T. R. Co. v. 
Dinsmore, Kan., 2 S.Ct. 9, 108 

U.S. 30, 27 L.Ed. 640—U. S. v. 
Adams, Ct.Cl., 9 Wall. 661, 19 L.Ed. 
808—Stimpson v. West Chester R. 
Co., Pa., 3 How. 653, 11 L.Ed. 722. 

6 . U.S.—Goodenough Horseshoe 
Mfg. Co. V. Rhode Island Horse¬ 
shoe Co., N.Y., 14 S.Ct 1180, 154 

U. S. 635, 24 L.Ed. 368—Hoskin 

V. Fisher, Cal., 8 S.Ct 834, 125 U. 

S. 217, 31 L.Ed. 759—Stimpson v. 
West Chester R, Co., Pa., 3 How. 
653, 11 L.Ed. 722—Hollhes v. 

Trout Ky., 7 Pet 171, 8 L.lBd. 647. 

7. U.S.—McGuire v. Commonwealth 
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of Massachusetts, Mass., 3 Wall. 
382, 18 L.Ed. 164. 

8. U.S.—City of Chicago v. Bigelow, 

111., 131 U.S. appendix xciii, 19 L. 
Ed. 257—Union Pac. Ry. Co. v. U. 

5., CtCl., 6 S.Ct 631, 116 U.S. 402, 
29 L.Ed. 677—Holmes v. Trout 
Ky., 7 Pet 171, 8 L.Ed. 647. 

Defects in the conclusions of the 

lower court, not deducible from the 
evidence before it, cannot be sup- 
plied by certiorari.—U. S. v. Adams, 
CtCl., 9 Wall. 661, 19 L.Ed. 808. 

9. U.S.—^Hoskin v. Fisher, Cal., 8 
S.Ct 834, 126 U.S. 217, 31 L.Ed. 
759. 

10. U.S.—Sweeney v. Lomme, Mont, 
22 Wall. 208, 22 L.Ed. 727—Mor¬ 
gan V. Curtenius, 111., 19 How. 8, 
15 L.Ed. 676. 

11. U.S.—Chappell v. U. S., Md., 16 
S.Ct 397, 160 U.S. 499, 40 L.Ed. 
510—Grapeshot v. Wallerstein, La., 
7 Wall. 563, 19 L.Ed. 83. 

12. U.S.—^Evans v. Stettnisch, iSTeb., 
13 S.Ct 931, 149 U.S. 605, 37 L.Ed. 
866 . 

BiU of ezceptions as conclusive 
U.S.—Chaffee v. Boston Belting Co., 
Mass., 22 How. 217, 16 L.Ed. 24(1 
—Bingham v. Cabot Mass., 3 Hali. 
19, 1 L.Ed. 491. ,1 

Statement of faots as oonolusive 
U.Sw—Wiscart v. l^Auchy, Va., 3; 
Dall. 321, 1 KEd. 619. 
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evidence or matters dehors the record.^^ The bili 
of exceptions will control as to matters properly ap- 
pearing therein, as ag^ainst the opinion of the lower 
court.^^ 

(12) Questions Presented for Review 

Such questions oniy may be reviewed by the su¬ 
preme court as are properly presented by the record. 

As a general rule, such questions only may be 
reviewed by the supreme court as are properly pre¬ 
sented by the record or the requisite part there- 
of,^^ but any error apparent on the record is open 
to review reg“ardless of how it is made to appear.^^ 
l'he supreme court will review only such errors as 
are properly presented by the record, relating* to the 
jurisdiction of the lower court,the parties,the 
pleadings,^^ or to rulings on the admission or ex- 


clusion of evidence.20 Questions which depend or 
the evidence are generally availablc on appeal onl)' 
where such evidence or the relevant portion ihcreof 
appears of record ;2i and error in admitting certain 
evidence, which depends on other evidence, will 
not be reviewed unless such other cvidenc<‘ is dis- 
closed in the record.22 A ruling refusing to allow 
a witness to answer a qucslion will not be reviewed 
where the record does not show what the answer 
would have been, or what was proposed to be proved 
by the question asked.23 The sufHciency of the evi¬ 
dence may be reviewed only where the record sets 
forth all or substantially all of the evidence,2^ but 
it is sufficient if it affirmatively appears from a rea- 
sonable construction of the languagc iiscd that all, 
or substantially all, the material cvid('ncc is pre- 
served,26 as where the record shows that the bili 


Oeneral fliidlngr of coart as concln- 
sive 

Where there were no special find- 
ings of fact by the court, Its g-eneral 
finding-, which has the effect of a 
verdict under Rev.St. § 649, 28 XJ.S. 
C.A. § 773, is conclusive on all mat¬ 
ters of fact, and, if there were no 
exceptions to rulingrs of law in the 
progress of the trial, authorizing re¬ 
view under Rev.St. § 700, 28 XJ.S. 
C.A. § 875, the review is limited to 
the sufflclency of the complaint.— 
Vicksburg, S. & P. Ry. Co. v, An- 
derson-Tully Co., Miss., 41 S.Ct. 624, 
266 XJ.S. 408, 66 L.Ed. 1020, affirm- 
ing, C.C.A., 261 F. 741. 

13. XJ.S.—Guerini Stone Co. v. P. 

J. Carlin Const. Co., Puerto Rico, 
39 S.Ct. 102, 248 U.S. 334, 63 L. 
Ed. 275, reversing P. J, Carlin 
Const. Co. V. Guerini Stone Co., 
241 P. 645, 164 C.C.A. 321, cer¬ 
tiorari granted Guerini Stone Co. 
V. P. J. Carlin Const. Co., 38 S. 
Ct. 9, 246 U.S. 643, 62 L.Ed. 628 
—^Evans v. Stettnisch, Neb., 13 S. 
Ct. 931, 149 U.S. 605, 37 L.Ed. i 

866—Hudgins v. Kemp, Va., 18 j 
How. 630, 16 L.Ed. 611. | 

14. U.S.—Guerini Stone Co. v. P. 
J. Carlin Const. Co., Puefto Rico, 
Sa S.Ct. 102/ 248 U.S. 334, 63 L. 
Ed. 275, reverslng P. J. Carlin 
Const. Co. V. Guerini Stone Co., 241 
P. 546, 154 C.C.A. 321, certiorari 
granted Guerini Stone Co. v. P, J. 
Carlin Const. Co., 38 §.Ct. 9, 246 U. 
S, 643, 62 L.Ed. 628. 

15. U.S.—U. S. V. U. S. Pidelity & 
Guaranty Co., Pa., 32 S.Ct. 101, 
222 U.S. 283, 66 L.Ed. 200, afflirni- 
ing 186 F. 477, 108 C.C.A. 465. 

16. U.S.T-^Suydam v. Williamson, H. 
Ti, 20 How. 427, 15 L.Ed. 978. 

Application, of paymezits 
Where there is no definite ex- 
preaslon in record as to whether 
payments by, national toank shai^e- 


holders to receiver to assist in pay- 
ing bank's Indebtedness were to be 
applied on shareholders’ statutory 
liability, the supreme court on ap¬ 
peal is required to decide which 
contention is more reasonable and 
probable considering all facts and 
circumstances stipulated and proved. 
—Korbly v. Springflold Inst. for 
Savings, Mass., 38 S.Ct. 88, 245 U. 
S. 330, 62 L.Ed. 326, afflrming Pep- 
per V. Springfield Inst, for Savings, 
218 P. 814, 134 C.C.A. 602. 

17. U.S.—Chappell Chemical & Fer- 
tilizer Co. v. Sulphur Mines Co., 
Md., 19 S.Ct. 268, 172 U.S. 474, 43 
L.Ed. 620. 

18. U.S.—Landram v. Jordan, D.C., 
27 S.Ct. 17, 203 U.S. 66, 61 li.Ed. 
88 . 

IIX U.S.—^Mercantlle Nat. Bank v. 
Carpenter, Ind., 101 U.S. 667, 26 

L. Ed. 816. 

An order refusing leave to amend 

a bili of complaint cannot be re¬ 
viewed if the record does not show 
what amendment was deslred.—Mer- 
cantile Nat. Bank v. Carpenter, su¬ 
pra. 

iJO. U.S,—San Antonio & A. P. Ry. 
Co. V. Wagner, 36 S.Ct 626, 241 

U. S. 476, 60 L.Ed. 1110, affirming, 
Tex.Clv.App., 166 S.W. 24—Eaglo 
Min. & Imp. Co. v, Hamilton, N. 

M. , 31 S.Ct 27, 218 U.S. 613, 64 
L.Ed. 1131—^Murray v. State of 
Indiana, La., 16 S.Ct 990, 163 U.S. 
101, 41 L.Ed. 87. 

21. U.S.—Halbert v, U. S., Wash„ 
61 S.Ct 615, 283 U.S. 753, 76 L. 
Ed. 13 $9, reversing, C.C.A., U. S. 

V. Halbert 38 F.2d 796, U. S. v. 
Provoe, 38 F.2d 799, U. S. v, Wal- 
kowsky, 38 F,2d 806, and U. S. v, 
Rolfson, 38 F.2d 806—U. S. v. U. 

, S. Pidelity & Guaranty Co., Pa., 
'32 S.Ct, 101, 222 U.S. 283, 66 HEd. 
200, afflrming 186 F. 477, i08 C.C. 
A. 465—Corlhne Mlll, CAiial & Stock 
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Co. V. Johnson, Utah, 15 8.(U. 400, 
166 U.S. 574, 30 L.TOd. 637. 

Error In the aduilesion of doon- 
mentary «vidonoe cannot be consid- 
crod unlcHH such evidonce or Us 
subatance la preaerved In tho rec¬ 
ord.—Jonea v. Grover .Baker Scw- 
ing-Mac.h. Oo., Pa., 131 U.S. appen¬ 
dix cl, 24 L.Kd. 026. 

The aotion of the trial ooxut, on 
motions to taac or reta* costi or to 
grant extra allowanccH, will not be 
reviewed imlcn» the twldcuico boforc 
tho trial court appears on the record. 
—U. S. V. Ilarnion, M(',, 13 H.tH. 
327, 147 U.S. 268, 37 L.Md. 164. 

22. U.S.—Sire V. MlUthorpe Alr- 
Brako Go., N.r., 11 S.Ot. 106, 137 
U.S. 679, 34 L.Ed. 801. 

23. U.S.—Horencla v. Guzman, 
Puerto nteo, 31 S.Ct. 136, 21!1 XT. 
S. 44, 65 L.Ed. 81«"*i*atrlck v. (Ira- 
ham, Colo., 10 S.Ot 194, 132 U.S. 
627, 33 L.Ed. 460. 

24 . U.S.—U. S. V. Copper Queen 
Conaol. Min. Co., 22 S.Ot 761, 186 
U.S. 406. 46 I..Ed. lOOK, atllrming 
60 P. 886, 7 Arlz. 80--Oohn v. 
Daley, Ariz., 10 S.Ct «02, 174 TJ, 
S. 630, 43 L.Ed. 1077—XioJllcr v. 
U. S., Ctet, 19 S.Ct 330, 173 TL 
S. 79, 43 L.Ed. 621. 

26 . U.S.—Clyatt V. U. S., Fla.. 26 
S.Ct 420, 197 U.S, 207, 49 L.Ed. 
726—I^Soard of Com’rtt of Gunnl- 
son County, Colo, v. E. U. UolUna 
& SonH, Colo., 19 S.Ct 390, 173 U. 
S. 256, 43 L.Ed. 689, rcverwing 80 
F. 692, 28 C.C.A. 91. 

Ah Indireot recital or o4rtlfloa- 
tlon that all tho evidence i» pro- 
served in the record may be «uffl- 
ciont If the implication neceaaarlly 
flows from the languagc u»e<X e«po- 
cially where there ia nothlng in the 
rooord to indicato or to suggeit that 
anything has been omitted.—Board 
'of Com'^rs of Gunnlson County, Colo., 
V. B. H. Rolllns & Sons, supira. 
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of exceptions contains ali the evidence, although 
such recital is omitted from the bill.26 

Objection to the giving or refusing of an instruc- 
tion by the tria! court will be reviewed only where 
the instruction involved i-s made a part of the rec- 
ord, as explained supra subdivision i (2) of this 
section, and where an instruction depends on the 
evidence which was adduced and is proper or other- 
wise, according" to the proof, the supreme court can 
review the giving or the refusal of the instruction 
in question, only where the record properly sets out 
the evidence,27 Jn general an assignment of error 
that the court below failed to give a proper in¬ 
struction will not be considered unless it afhrma- 
tively appears from the record that a proper and 
timely request therefor was made, as stated supra 
subdivision i (1) of this section. 

(13) Matters Not Apparent of Record 

Generally matters not properly Included or shown 
in the record will not be considered by the supreme 
court. 

The supreme court generally will not consider 
on appeal any matter or question which is not prop¬ 
erly included or shown in the record the sole 
question which the court is required to determine is 
whether the judgment which is the subject of re¬ 


view is a legitimate conclusion from the premises 
which the record contains.^® Evidence dehors the 
record, whether by affidavit^® or otherwise,^^ ordi- 
narily will not be considered by the supreme court, 
but may be considered to show circumstances oc- 
curring subsequently to the appeal, which materially 
affect the rights involved.32 Public, but not private, 
laws may be considered although not found in the 
record.3^ A copy of a brief in the circuit court of 
appeals which is tendered as an exhibit, but which 
was not made a part of the record, cannot be ex- 
amined in determining whether assignments of er¬ 
ror have been waived.^^ Stipulations or agreed 
statements of fact which are not properly embodied 
or shown in the record will not be considered.^s 

j. Assignment of Errors; Briefs 

Errors not included within a proper assignment of 
errors will generally not be considered by the supreme 
court, but the court has discretion to take notice of 
plain and serious errors even though unassigned. Prop¬ 
er and sufficient briefs must be submitted. 

Assignment of errors. Under the supreme court 
rules, it is generally necessary that appellant shall 
file a proper assignment or specification of errors 
relied on, and alleged errors not so assigned are 
not properly before the supreme court and will not 
be considered by it.^® Accordingly, where no errors 


26. IT.S.—Crowe v. Harmon, 27 S. 
Ct 280, 204 U.S. 241, 61 L.Ed, 461, 
amrming: 71 P. 1125, 8 Ariz. 327 
—Crowe V. Trickey, 27 S.Ct 275. 
204 U.S. 228, 51 L.Ed. 454, afflrm- 
ing 71 P. 965, 8 Ariz, 176. 

27. U.S.—New York, L. E, & W. R. 
Co. V. Madison, Ohio, 8 S.Ct. 246, 
123 U.S. 524, 31 L.Ed. 258. 

4 C.J. p 643 note 66. 

28. U.S.—Meeker v. Lehigh Valley 

R. Co.. Pa., 35 S.Ct. 328, 236 U.S. 
412, 59 L.Ed. 644, reversingr Le- 
high Valley R. Co. v. Meeker, 211 
E. 785, 128 C.C,A. 311—Gersch v. 
City of Chlcag-o, III., 33 S.Ct 178, 
226 U.S. 461, 67 L.Ed. 295—Behn, 
Meyer & Co. v. Campbell & Go 
Tauco, Philippine, 27 S.Ct. 502, 
206 U.S. 502, 51 L.Ed. 867—Nel- 
son V. Elint, Utah, 17 S.Ct 576, 166 
U.S. 276, 41 L.Ed. 1002—Clarke v. 
McDade, Cal., 17 S.qt 284,. 166 
U.S. 168, 41 L.Ed. 673—Claasen v, 
U. S., N.Y., 12 S.Ct 169, 142 U.S. 
140, 35 L.Ed. 966—Congress & 

Empire Spring Co. v. Knpwlton, 
N.Y., 103 U.S. 49. 26 L.Ed. 347— 
Reed V. Gardnef, Ga,, 17 Wall, 
409, 21 L.Ed. 666, 

4 C.J. p 563 note 36. 

29. U.S.—^Davls V. Packard, Ny., 7 
Pet 276, 8 L.Ed. 684. 

30. U.S.— Henneford 'sr. Northern 
Pac. Ry. Co., Wash., 68 'S.Ct 4lfe, 
303 U.S. 17, 82 'L.Ed. 619. revera^ 


ing, D.C., Northern Pac. Ry. Co. 
V. Henneford, 15 P.Supp. 302. 

4 C.J. p 143 note 20. 

31. U.S.—^Andrews v. Eastern Ore- 
gon Land Co., 27 S.Ct 42, 203 U. 
S. 127, 51 L.Ed. 119, affirming 77 
P. 117, 45 Or. 203—Metropolitan 

R. Co. V. Macfarland, D.C., 25 S. 
Ct 28, 195 U.S. 322, 49 L.Ed. 219. 

4 C.J. p 133 note 45. 

32. U.S.—Kendall v. Ewert, Okl., 42 

S. Ct. 444, 269 U.S. 139, 66 L.Ed. 
862, reversing, C.C.A., 264 E. 1021, 
and leave to present petition for 
rehearing granted 42 S.Ct. 687— 
Dakota County v. Glidden,’Neb., 6 
S.Ct 428, 113 U.S. 222, 28 L.Ed. 
981. 

33. U.S.—Leland v. Wilkins, R.I., 6 
Pet 317, 8 L.Ed. 412. 

34. U.S.—^Maryland Casualty Co. v. 
Jones, Cal., 49 S.Ct 484, 279 U.S. 
792, 73 L.Ed. 960, reversing, C.C. 
A., 27 F.2d 621. 

35. U.S.—Patrick ' v. Grahani, Colo., 
10 S.Ct 194, 132 U.S. 627, 33 L. 
Ed. 460—Lanusse v. Barker,' N.Y., 
3 Wheat 101, 4 L.Ed. 343. 

36. U.S.—Pacific States Box & Bas- 
ket Co. V. White, Or., 66 S.Ct 159, 
296 U.S. 176, 80 L.Ed: 138, afflrm- 
ing, D.C., Pacific States Box & 
Basket Co. v. Uehlar, 9 E.Supp. 

’ 341-—Wiloil Corpb^ration y. Copl- 
' monwealth of Pennsylvania, 66 S. 

’ Ct 368, 294 U.S. 169, 79 L.Ed. 838, 
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affirming Commonwealth v. Wiloil 
Corporation, 173 A. 404, 316 Pa, 
33, rehearing denled Wiloil Cor¬ 
poration V. Commonwealth of 
Pennsylvania, 55 S.Ct. 643, 294 U. 
S. 733, 79 L.Ed. 1262—^Hefbring 
V. Lee, 50 S.Ct 49, 280 U.S. 111, 74 
L.Ed. 217, 64 A.L.R. 1430, affirming 
269 P. 236, 126 Or. 688, 60 A.IaR. 
1165—People of State of New York 
ex rei. Rosevale Realty Co. v. 
Kleinert 45 S.Ct 618, 268 U.S. 
646, 69 L.Ed. 1135, dismissing er¬ 
ror 143 N.E. 750, 237 N.Y. 680, 
which affirmed People ex rei. Rose¬ 
vale Realty Co. v. Kleinert, 200 N. 
Y.S. 949, 206 App.Uiv. 712, and 
201 N.T.S. 935. 207 App.Div. 828 
—Suhderlahd v. U. S., Okl., 45 S. 
Ct 64, 266 U.S. 226, 69 L.Ed. 259, 
affirming, C.C.A., 287 F. 468— 

Southern Ry. Co. v. Gadd, Tenn., 
34 'S.Ct 696, 233 U.S. 672, 68 L. 
Ed. 1099, affirming 207 P. 277, 126 
•; C.C.A. 21. ‘ 

'3 C.j. p 1330 note 44, p 1332 note 32 
—4 C.J.' p 571 note 98. 

Furpose is to enable the court, aa 
well as’ opposing counsel, readily 
to perceive what points are relied 
on.—Sekboard Air Line Ry. Co. v. 
Watson, 63 S.Ct. 32, 34. 287 U.S. 
86, 77 LuEd. 180, 86 A.L.R. 174,' 'dis^ 
missing.appeal 137 So. 719i 103‘Fla. 
477—3 €:J. p 1329 note 37. ; ' , 

Cross asslgiuuent 

’ Appellee or defendant in error 
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are assigned, or the assignment is insufficient, the 
supreme court may afifirm the judgment,^^ or dis- 
miss or quash the appeal.^S However, notwithstand-, 
ing the absence of an assignment of errors, the su¬ 
preme court may, in its discretion, take notice of 
a plain and serious error,39 such as with respect to 
its own wai¥t of jurisdiction,^0 or the lower court's 
want of jurisdiction over the subject matter.^i 

Assignments of errors must substantially comply 
as to form and contents, and in other particulars 
with the requirements of statutes and rules of court 
governing the matter,42 and assigpiments which do 
not so comply will, in general, be disregarded, even 
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though the opposing party treats thcm as adcquate.'^^ 
Assignments must point out definitcly and specifi- 
cally the particular error or errors reliecl on and 
no one assignment shouid embracc more than onc 
specification of error.The assignment of errors 
must be attached to, or made a pari of, the rec- 
ord.46 The practice of assigning a large and un- 
necessary number of errors is disapproved.^'^ 

Briefs. Under the supreme court rules, it is rc- 
quired that the parties snbmit proper and sufficient 
briefs, and on appellant’s failure to comply with 
such rules, the court may dismiss the apiical;"^^ but 
objcctions for failure to serve a brief are waived 
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cannot make a cross assignment of 
errors unless he himself appeals 
or takes out a writ of error.—Bolles 
V. Outing Co., N.T., 20 S.Ct. 94, 175 

U. S. 262, 44 L.Ed. 156—3 C.J. p 1403 
note 57. 

Questions not preserved for revlew 

Assignments of errors cannot raise 
questions which were not preserved 
for review by timely and proper 
objections and exceptions in the low- I 
er court.—Burton v. Driggs, Vt, 20 
Wall. 125, 22 L.Ed. 299. 

37. U.S.—Stevenson v. Barbour, Ky., 
11 S.Ct. 690, 140 U.S. 48, 35 L.Ed. 
338. 

38. U.S.—Rowe v. Phelps, Tex., 14 
S.Ct, 632. 152 U.S. 87, 38 L.Ed. 
365. 

4 C.J. p 571 note 98. 

Appellee’s fallnre to object, and 

lack of precedent, was held to jus- 
tify deciding appeal on merits, not- 
withstandlng deficient specifleations 
of error.—Local 167 of Internation¬ 
al Brotherhood of Teamsters, Chauf- 
feurs, Stablemen & Helpers of 
America v. U. S., N.Y., 64 S.Ct, 396, 
291 U.S. 293, 78 L.Ed. 804. 

39. U.S.—Mahier v. Bby, 111 ., 44 S. 
Ct 283, 264 U.S. 32, 68 L.Ed. 549 . 

3 C.J. p 1342 note 78, p 1348 note 
56. 

Compliance with mandate 

Where appeals were from a deoree 
entered under mandate of the su¬ 
preme court, the court has jurisdic¬ 
tion, of its own motion, to consider 
whether the mandate has been com- 
plied with.—Continental Ins. Co. v. 
Reading Co., Pa., 42 S.Ct. 540, 259 
U.S. 156, 66 L.Ed. 871, modifying, 
L.C., U. S. V, Reading Co., 273 P. 
848. 

IBrror held not “plain” wlthin mle 

U.S,—San Antonio & A. P. Ry. Co. 

V. Wagner, Tex., 36 S.Ct 626, 241 
U.S. 476, 60 L.Ed. 1110, afilrming, 
Clv.App., 166 S.W. 24. 

Beoord not mlnntelp' semtinized 
In exercising its. option to notice 
plain errors not assigned, the court 
will not subject the oplnion of the 
30urt below to minute scrutiny to 


discover error of law when, on the 
whole, it is ciear that the facts 
found by that court justify the 
judgment—Behn Meyor & Co. v. 
Campbell & Go Tauco, Phillppine, 27 
S.Ct 502, 205 U.S. 403, 51 L.Ed. 867. 

40 . U.S.—Fore River Shlpbuildlng 
Co. V. Hagg, Mass., 31 S.Ct 186, 
219 U.S. 175, 56 L.Ed. 163. 

41. U.S.—Chicago, B., & Q. R. Co. 
V. Willard, 111., 31 S.Ct 460, 220 U. 
S. 413, 55 L.Ed. 521. 

3 C.J, p 1343 note 88. 

42. U.S.—Seaboard Air Line Ry. 
Co. V. Watson, 63 S.Ct 32, 287 

U. S. 86, 77 L.Ed. 180, 86 A.L.R. 174, 
dismissing appeal 137 So. 719, 303 
Pia. 447—Deitsch v, Wiggins, Colo., 
15 Wall. 639, 21 Ix.Ed. 228. 

3 C.J. p 1333 note 64. 

43. U.S.—Seaboard Air Line Ry. Co. 

V. Watson, 53 S.Ct 32, 287 U.S. 86, 
77 L.Ed. 180, 86 A.L.R. 174, dis¬ 
missing appeal 137 So. 719, 103 
Fla. 477, 

44. U.S.—Seaboard Air Line Ry. 
Co. V. Watson, supra, 

Particnlcurity required 

(1) As to alloged error in admit- 
ting or excludlng evidenco.—Van 
Stone V. Stllwell & Bierco Mfg. Co., 
Mo., 12 S.Ct 181, 142 U.S. 128, 36 
L.Ed. 961. 

(2) As to allegfld insufilclency of 
evidence to support judgment or 
finding.—Grand Trunk R, Co. v. Ives, 
Mich., 12 S.Ct 679, 144 U.S. 408, 36 
L.Ed, 485. 

(3) Assignment shouid state why 
instruotions complained of are er- 
roneous and shouid set out or quoto 
them.—Lucas v, Brooks, W.Va,, 18 
Wall. 436, 21 L.Ed. 779. 

3 C.J. p 1378 note 68. 

45 . U.S.—Pickett V. U. S., Okl. 30 
S.Ct 266, 216 U.S. 466, 64 L.Ed. 
666 . 

Brroneons Instrnotion 

Assignment of error directed 
against a charge embodylng several 
propositions as a whole, or against 
the giving or refuslng of a group 
of instruotions embodylng distinet 
propositions, is insufficient; the 
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portion of tho <',harge complaintui of, 
or the Instructions, the glvlng or 
refuslng of whhdi 1 » claimod to bo 
error, shouid be dlHiJnotly dOHlgnat- 
ed or pointed out.~-.»Bogk v. Oaasert, 
Mont, 13 S.Ot. 738, 140 U.fl. 17, 37 L. 
Ed. 631. 

46. U.S.—Farrar v. Churehlll, MIhh., 
10 S.Ot 771, 136 U.S. 600, 34 L, 
Ed. 246. 

47. U.S.—Ohesapeake A Relawaro 
Canal Co. v. iL S., Del, 39 S.Ct. 
407, 250 U.S. 123, 6.3 r..Ed. 380, af. 
firmirrg, C.O.A., 240 F. 003™«'-0<^n- 
tral Vermont U. Co. v, Whito, 36 
S.Ot 866 , 238 U.S. 607, 59 L.Ed. 
14.33, Ann.Oas. 10161? 252. aUlrniing 
Whit,e V. Oentral V('rmont ,U. Co., 
80 A. 618, 87 Vt. 330. 

3 CJ. p 1356 note 41. 

UnneoMaary asslgumento not oon- 
sldered 

Wh<To a great numb(^r of 
montH havo bet^n the eourt 

will endeavor to conHld(jr only the^ 
questions whleh. In U« oplnion, se^mi 
to be mat(»rial to the Judgment.-- 
PhillipH (Uilhy Oonslr, Oo. v. St^y- 
mour, IU., 91 U.S. 640, 23 L.Ed. 341. 

48. U.S.—Benltes v. Ilampton. Utah, 

8 S.Ct 264, 123 U.S. 610 , 31 L.Ed. 
260—Sehoon(»r (iatherlno v, U. B., 

7 Craneh 99 , 3 L.Ed. 281, 

Judgment wae afilxmed In an early 

case, on failure to submlt a brief,— 
Ryan v. Koch, Mich,, 17 Wall. 19, 21 
L.Ed. 611. 

Requleltes of brief 

(1) The brief muat speci fy such 
of tho awsigmsd errors as are In- 
tended to be urged.—Henites v. 
Hampton, Utah, 8 S.Ot 254, 133 U.S. 
519, 81 L.Ed. 260, 

(2) The errors for which a re- 
versal is sought shouid be speclfi- 
cally pointed out—Schooner Cather- 
ine V. U. S., 7 Craneh 99, 3 L.Ed. 
281. 

(3) However, a quostion as to the 
want of jurisdiction may be consld- 
ered, even though it is not urged in 
the brief.—^Penneylvanla R. Co. v. 
St Louls, A. & T. H. R. Co., Ind., 
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where the cause is duly submitted on behalf of the 
opposite party.*® 

k. Dismissal or WitMrawaJ 

The supreme court, in a proper case and on prop- 
er grounds, may dismiss an appeal or permit its with- 
drawal; but on good cause shown, the court may va¬ 
cate its order of dismissal and reinstate the appeal. 

The supreme court, in a proper case and on prop¬ 
er grounds, may dismiss an appeal.^^ As a rule, an 
appeal may be dismissed or withdrawn by request 
or consent of ali interested parties,or of appel¬ 


lant ^2 An appeal will generally be dismissed where 
no actual controversy exists between the parties at 
the time of the hearing;^^ dismissal will not 

be ordered where the question involved is a matter 
of public interest,^^ where the controversy has not 
ceased to exist,^® or where merely a part of the 
controversy has ceased to exist, other questions re- 
maining for decision.^® An appeal may also be dis¬ 
missed for want of jurisdiction in the supreme 
court, if it is patent or can be readily ascertained 
[ by an examination of the record,57 for failure of 


6 S.Ct. 644, 116 U.S. 472, 29 L.Ed. 
696. 

Improper matter 

A brief which contains scandalous 
or abusive matter directed ag-ainst 
counsel or the parties may be strick- 
en from the files.—Supreme Council 
of the Royal Arcanum v. Green, 35 
S.Ct, 724, 237 U.S. 531. 59 L.Ed. 1089, 
L 1 .R.A.I 9 I 6 A 771, reversing Green v. 
Supreme Council of Royal Arcanum, 
129 N.T.S. 791, 144 App.Div. 761 and 

100 N.E. 411, 206 N.Y. 591—-3 C.J. 
p 1433 note 22. 

49. U.S.—Thomas & Co. v. Wool- 
dridg-e, Miss., 23 Wall. 283, 23 L. 
Ed. 135. 

50. U.S.—Commercial Oable Co. v. 
Burleson, N.T., 39 S.Ct. 512, 250 U. 
S. 360, 63 L.Ed. 1030, reversing, D. 

C. , 255 F. 99, 

Defects subse<iuetttly cured 

The supreme court may refuse to 
dismiss an appeal for defects and 
irregularities in the proceeding-s for 
review when such defects and ir¬ 
regularities have been subsequent- 
ly cured.—Gates v. Goodloe, Tenn., 

101 U.S. 612, 25 L.Ed. 895. 
Couditional dismissal 

On motion to dismiss for insuffi- 
ciency of the appeal bond, it may 
be provided that the dismissal shall 
be conditioned on the failure to file 
a new or amended bond within a 
certain time.—Seward v. Corneau, 
La., 102 U.S. 161, 26 L.Ed. 86. 

51. U.S.—^Addington v. Burke, Tex., 
8 S.Ct. 1391, 125 U.S. 693, 31 L.Ed. 
863. 

52. U.S.—Latham v. U. S., Ct.Cl., 9 
Wall. 146, 19 L.Ed. 771~U. S. v. 
Minnesota & N. R. Co., Minn., 18 
How. 241, 15 L.Ed. 347. 

Appella need not also consent 

U.S.—Latham v. U. S., Ct.Cl., 9 Wall. 
145, 19 L.Ed. 772. 

53 . U.S.—Commercial Cable Co. v. 
Burleson, N.T., 39 S.Ct. ^12, 250 
U.S. 360, 63 L.Ed. 1030, reversing, 

D. C., 255 F. 99. 

4 C.J. p 676 note 80. 

G-ronnds for dismissal shown 

(1) Where appellant becomes the 
sole party in interest and dominus 
litis on both sidep.—ipord y. Vea25ie, 
Me., 8 How. 261, 12 L.Ed. 1067. j 


( 2 ) Where the right in controver- 
l sy has expired by lapse of the pe- 

riod of time fixed for its continu- 
ance.—Travelers' Ins. Co. v. Prewitt, 
Ky., 26 S.Ct. 316, 200 U.S. 450, 50 
L.Ed. 549—Security Mut. L. Ins. Co. 

V. Prewitt. 26 S.Ct. 314, 200 U.S. 446, 
50 L.Ed. 545, dismissing error 83 S. 

W. 611, 119 Ky. 321, 26 Ky.L. 1239, 

I 1 L.R.A..N.S., 1019, 84 S.W. 527, 27 

Ky.L. 77, 115 Am.S.R. 264. 

(3) Where it appears that there 
has been a valid settlement or ad- 
justment by the parties of ali their 
rights and difCerences respeefing^ the 
subject matter of the controversy.— 
Lakota County v. Glidden, Neb., 5 S. 
Ct. 428, 113 U.S. 222, 28 L.Ed. 981—- 
4 C.J. P 579 note 12. 

(4) Where the judgment or decree 
appealed from has been satisfied or 
complied with by appellant.—Codlin 
V. Kohlhausen, 21 S.Ct. 584, 181 U. 
S, 151, 45 L.Ed. 793, dismissing ap¬ 
peal 58 P. 499, 9 N.M. 565. 

(5) Matters pertaining to the con- 
duct of an election will not usually 

' be determined when, pending the 
appeal, the election has been held.— 
Richardson v. McChesney, Ky., 31 S. 
Ct 43, 218 U.S. 487, 54 L.Ed. 1121-— 
Mills V. Green, S.C., 16 S.Ct 132, 
159 U.S. 651, 40 L.Ed. 293. 

( 6 ) The propriety of the granting 
of a temporary injunction or re- 
straining order becomes moot after 
the expiration of the time for the 
stay.—Tennessee v. Condon, 28 S.Ct 
579, 189 U.S. 64, 47 L.Ed. 709, dis¬ 
missing error 65 S.W. 871, 108 Tenn. 
82. 

Costs 

Appeal in a case which has become 
moot will not be retained merely for 
the purpose of determining the ques¬ 
tion of costs.—^Wingert v. Hagers- 
town First Nat Bank, Md-, 32 S. 
Ct 391, 223 U.S. 670, 66 L.Ed, 605, 
dismissing appeal 175 F. 739, 99 C.C. 
A. 315. 

54. U.S.—Southern Pac. Terminal 
Co. V. Interstate' ' Commerce 
Commission, Tex., 31 S.Ct 279, 219 
U.S. 498, 55 L.Bd. 310. 

4 C.J. p 576 note 81-32.. 

55. U.S.—-Newport News, Shipbuild- 
ing & tory Dock Co. v. SchauiBer, 
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Va., 58 S.Ct. 466, 303 U.S. 54, 82 L. 
Ed. 646, afRrming, C.C.A., 91 P.2d 
730, certiorari granted 58 S.Ct 4.3, 
302 U.S. 673, Si2 L.Ed. 519—^Abie 
State Bank v. Weaver, 51 S.Ct 253, 
282 U.S. 765, 75 L.Ed. 690, affirm- 
ing 227 N.W. 932, 119 Neb. 153— 
McGrain v. Daugherty, Ohio, 47 S. 
■Ct 319, 273 U.S. 135, 71 L.Ed. 580, 
reversing, D.C., Ex parte Daugher¬ 
ty, 299 P. 620. 

56. U.S.—U. S. V. Rock Royal Co-op., 
N.T., 59 S.Ct 993, 307 U.S. 533, 83 

L. Ed. 1446, modifying, D.C., 26 'P. 
Supp. 534, rehearing denied 60 S. 
■Ct 66, 308 U.S. 6.31, 84 L.Ed. 526, 
Dairymen's League Cooperative 
Ass’n V. Rock Royal Co-op., 60 S.Ct. 
66, 308 U.S. 631, 84 L.Ed. 526, and 
Metropolitan Cooperative Milk Pro- 
ducers Bargaining Agency v. Rock 
Royal Co-op., 60 'S.Ct. '67, 308 U.S. 
631, 8*4 L.Ed. 526—Fidelity & De- 
posit Co. of Maryland v. Tafoya, N. 

M. , 46 S.Ct 331, ,270 U.S. >426, 70 L. 
Ed. 664—^People ex rei. Woodhaven 
Gaslight Co. v. Public Service Com¬ 
mission of New York, 4'6 S.Ct. 83, 
269 U.S. 244, 70 L.Ed. 255, afflrm- 
ing- 142 N.E. 271, i236 N.Y. 5130, 
which affirmed People ex rei. 
Woodhaven Gaslight Co. v. Nixon, 
196 N.Y.S. 633, 203 App.Div, 369— 
Standard Pashion 'Co. v. Magrane- 
Houston Co., Mass., 42 S.Ct. 360, 
258 U.S. 34-6, 66 L.Ed. 653, affirm- 
ing 25'9 p. 793, 170 'C.C. A. 593, 
which granted rehearing 251 F. 559, 
163 C.C.A. 553—Groesbeck v. Du- 
luth, S. S. & A. Ry. Co., Mich., 40 
S.Ct 38, 250 U.S. 607, 63 L.Ed. 1167 
—Male V. Atehison, T. & S, F. R. 
Co., 'N.Y., 36 S.Ct 1351, 240 U.S. 97, 
60 L.Ed. 544. 

57. U.S.—Nyanza S. S, Co. v. 

Jahncke Dry Dock No. 1, La., 44 S. 
Ct 355, 264 U.S. 439, 68 L.Ed. 777. 

3 'C.J. p 380 note 99—4 C.J. 'p 680 note 
28. 

Transfer to cirenit court of appeals 

(1) Under Jud.Code § 238a, an ap¬ 
peal taken to the supreme court in a 
case where it should have been tak¬ 
en to the Circuit court of appeals 
was transferable tp that court for 
determinatipn, a;S if the appeal had 
been duly taken to it.—Transportes 
Maritimos do Estado v. Almeida, N. 
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appellant to perfect his appeal,®^ or for want of 
prosecution;59 and an appeal may be dismissed 
where circumstances have rendered a determination 
unnecessary or ineffectual.®^ Although the supreme 
court may have the power to dismiss an appeal 
which is manifestly and palpably frivolous and with- 
out merit,^^ it will not, as a rule, dismiss on such 


ground, but will affirm the judgment bclow.®^ 

Motion to dismiss. While the supreme court may 
in some cases order dismissal of an appeal on its 
own' motion,in other cases a motion lo dismiss the 
appeal must bc made by a proper parly,64 jn the 
proper time^^ and manner,^® and must bc made, 


T. , 44 S.Ct. 449, 265 U.S. 104, 68 L.Ed. 
932, transferred, see, O.C.A., '5 'P.2d 
151—Smith V. Apple, Kan., 44 S.Ct 
311, 1264 U.S. 274, 6S L.Ed. 678— 
Street v. Shipowners’ Ass’n of Pa¬ 
cific 'Coast 'Cal., 44 S.Ct 119, 263 U. 
S. 334, -68 L.Ed. 326—Heitler v. U. S., 
III., 43 SCt 18'5, 260 U.S. 438, 67 L. 
Ed. '338, transferred, see D.C., U. S. 
V. Heitler, 274 P. 401, in which error 
dismissed 43 S.Ct 163, 260 U.S. 703, 
67 L.Ed. '472. 

(2) Jud.Code § 23Sa wa.s expressly 
repealed 'hy Act of Pebr. 13, 1925, 43 
St at L. 'p 942 with a savings clause 
as to cases 'pending in the supreme 
court.—Timken Boller Bearingr Co. v. 
Pennsylvania R. Co., Ohio, 47 S.Ct 
550, 274 U.S. 181, 71 L.Ed. 9S0, set- 
ting aside dismissal 47 S.Ct. 454, ,27.3 

U. S. 665, 71 L.Ed. 829. 

‘^33isniissal fox want of snhstantial 

federal q.nestlon” of an a-ppeal, hy 
the supreme court, means that every 
question brougrht for decision is so 
clearly undebatable and lacking' in 
merit as to require dismissal for 
want of 'substance.—Johnson v. Town 
of 'Deerfleld, D.C.Mass., 25 P.Su-pp. 
918, affirmed 59 S.Ct 791, 306 U.S. 
621, 83 L.Ed. 1027, rehearingr denied 
59 S.Ct 8312, 307 U.S. 650, 83 L.Ed. 
1529. 

58. U.S.—^Newman v. Moyers, 40 S. 
Ot 478, 253 U.S. 182, 64 L.Ed. 84.9, 
reversing 47 App.D.C. 102. 

59. U.S.—Tat es v. Jones 'Nat. Bank, 
Neb., 27 S.Ct 638, 206 U.S. 158, 61 
L.Ed. 1002. 

4 C.J. p 682 note 47. 

60. U.S.—State of Ohio v. U. S., 
Ohio, '54 S.Ct 792, 292 U.S. 498, 78 
LEd. 11388, afflrming, D.C., '6 P. 
Supp. 386, vacated U. S. v. State of 
Ohio, 64 S.Ct 452, 291 U.S. 644, 78 

■ L.Ed, 1041, and U. S. v, Wheeling & 
L. E. R. Co., 54 S.'Ct 452, 291 U.S. 
'644, 78 L.Ed. 1041, rehearing grant- 
ed State of Ohio v. U. S„ 55 S.Ct 
■66, 2'93 U.S. 6<27, 79 L.Ed. 714, af¬ 
firmed 55 S.Ct 146, 293 U.S. '628. 
79 L.Ed. 638. 

Appeal from Interlocntory injuiic- 
tlon order will be dismissed, where 
appeal from flnal judgment making 
interlocutory Injunction permanent 
is also before supreme court for re- 
view.—^Sterling v. 'Constantin, Tex., 
53 S.Ct 190, 287 U.S. 378, 77 L.Ed. 
375, dlsmisslng appeal, E.C., Con¬ 
stantin v. Smith, '67 P.2d 227. 

Otlier Jndiolal prooeedlofirs 
Appeal may !be dismissed where 


the question in controversy has been 
settled by another order in the same 
action or in another action, as where 
the judgment was vacated Subse- 
quent to the appeal.—Sterling v. Con¬ 
stantin, Tex., 53 S.Ct 190, 287 U.S. 
378, 77 L.Ed. 376—'Champlin Reflning 
Co. V. Corporation Oommisslon, Okl., 
52 S.Ct 559, 28’6 U.S. 210, 76 L.Ed. 
1062, 8 6 A.L.R. 403—Pacific Tele- 

phone & Telegraph Co. v. Kuykon- 
dall, Wash., 44 S.Ct 653, 265 U.S. 
19 6, '68 L.Ed. 976—Shaffer v. Carter, 
Okl., 40 S.Ct .221, 26'2 U.S. 37, 64 L. 
Ed. 445—U. S, V. Ayers, Ct.-CL, 9 
Wall. 608, 19 L.Ed. •625—4 C.J. p 5S'6 
note 65. 

Questlou held not moot 
U.S.—Old Colony Trust Co. v. City 
of Seattle, Wash., 46 S.Ct '552, 271 
U.S. 426, 70 L.Ed. 1019. 

Beversal on cross appeal 
A writ of error from a judgment of 
the Circuit court of appeals affirming 
a judgment of a Circuit court must, 
together with a writ of error from a 
separate and subsequent judgment of 
the Circuit court of appeals on a 
cross writ of error, reversing the 
same judgment of the Circuit court, 
and remanding the cause for a new 
trial on the question presented by 
such cross writ of error, bO' dls- 
missed, as the judgment of the Cir¬ 
cuit court of appeals flrst rendered 
ceased to be ftnal by the operation of 
the second judgment which was it- 
self not final.—Montana Min. Co. v. 
St. Louis Min. & Mill Co., Mont, 22 
S.Ct. 7'44, 186 U.S. 24, 46 L.Ed. 1039. 

61. U.S.—Steele v. Culver, Mich., 29 
S.Ct. 9, 211 U.S. 2'6, 613 L.Ed. 74. 

62. U.S.—^Amory v. Amory, N.T., 91 
U.S. 366, 23 L.Ed. 486. 

Appeal regularly taJcen and docket- 
ed should not be dismissed on the 
ground that there is no error appar¬ 
ent of record, but the judgment be- 
low should be affirmed.—Hecker v. 
Fowler, N.Y., 1 Black 95, 17 L.Ed. 
45. 

63. U.S.—Nyanza S. S. 'Co. v. 

Jahncke Dry Dock No. 1, La., 44 S. 
Ct 355, 264 U.S. 439, 68 L.Ed. '777. 

Particnlar grotinds 

(1) Want of jurlsdiction.—Nyanza 
S. S, Cp. v. Jahncke Dry Dock No. l, 
supra—4 C.J. p 689 note 12 [aj- 
p 590 note 14. 

(2) Defects in the proceedings for 
review.—'Hilton v. 'Dicklnson, D.C., 2 
S.Ct 4.24, 108 U.S. r6'5, 27 L.Ed. 688— 

72 


Bdmonson v. BIoomHhliM', Ohio, 7 
Wall. '306, 19 L.Ed. 91. 

(3) Want of proaecutlon.—lUlton 
V. Dicklnson, supra. 

('4) Want of aclual coni rovorsy.^— 
East TcnncsMCc, V. Sr. (1. H. (lo. v. 
Southern Tcl. Co., Mcb., H H.Ci. 1.391, 
126 U.S. 695, 31 L.Ed. 853. 

Gl. Stranger to decreo may not 
move to dismiss apjjcal thorofrom.-— 
Denvt3r & Rlo Orande U. <lo. v. All- 
ing, Colo., 99 U.S. 463, 25 L.Ed. 438. 
65 h U.S.—Sparrow v. Strong, Nov., S 

Wall. 97. 18 L.Ed. 49. 

Stage of prooeedlnga 

(1) A motion to dismiss for de¬ 
fecta or irrcgularltios in tho procood- 
ings for rovlcw, not going to the ju- 
risdiction, 'should bc mndf' at a pn*- 
llmlnary atage or the dcfcctn or Ir- 
rogularitles will ho doerned walved. 
—Rparrow v. Btrong, supra. 

(2) Howcvcr, a motion io dismiss 
for jurladictional dcffcts may bc 
made at any stage of tin^ proceuultngs 
))cforc a final dlMpo‘sltion of Ihc casc. 
—'Clark V, Hancock, Cab, 91 TT.H. 4913, 
24 L.Ed. 146—EsUs v. Trahins Mlss., 
9 S.Ct 58, 128 U.S, 225, 32 L.Ed. '437. 
Whon motion. premattire 

Cl) A motion to dismiss wlH not 
lie untll after the jurlsdiction of the 
supreme court has attached, hy the 
performanoe of tho conditlons requi¬ 
site to the perfect Ion t»f the appeal. 
—StafCord v. Union Bank of 
Tex., 16 How, 13$. 14 L.Ed. 876, 

(2) Such motion Is not prtmiature 
bocause the record has not been 
printed, where the supremo court Is 
advlsod as to the matter from a 
•prlntod tran‘S(»rlpt of the procoodlngs. 
—Lazarua, Michel & t.(timrus v. 
Prentloe, La,, 34 B.Ot 851. 234 U.B. 
263, 58 I..Ed. 1I305, dlsmisslng appeal 
Musica V, Prontlce, 211 F. 3>26, 127 
C.aA. 675. 

(3) A motion to dismiss an appeal 
which has been regularly brought 
and placed on tht^ calendar and is 
wlthin the jurlsdiction of the court 
will not be ontertalned before the 
cause is reachod In its regular order 
on the calendar.—The Eutaw, 'N.Y., 
12 Wall. 13'8. 20 L.Ed. 278. 

66. 7orm axLd reqnlsltM 

(1) A motion to dismiss should 
set out the facts and the grounds on 
which it Is based and should point 
out the specific defects or errors oom- 
plained of.—^Power v, B^ker, '5 S.Ct 
361, 112 U.S, '710, 2S I*.Ed. 826. 
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according to the decisions, on proper notice.^'^ 
In determining the motion the supreme court will 
not ordinarily consider or determine the merits of 
the appeal, or questions involving its merits;®^ and 
where the facts on which the motion is based are 
controverted,®® or where the affidavits filed in sup- 
port of the motion are conflicting,'^® the motion will 
be overruled. - Dismissal for failure of appellant to 
file the record within the time required/^ or for 
want of prosecution,'^2 (^oes not operate as an af- 
firmance of the judgment appealed from. 

The supreme court, on a motion addressed to its 
judicial discretion,'^^ may vacate the order of dis¬ 
missal and reinstate the appeal, on good cause 
shown.*^^ 


Z. Hearing and Reheaxing 

Tho court has discretionary power, in some In- 
stances, to advance a cause for hearing. The hear- 
Ing must be conducted in accordance with applicable 
statutes and rules of court, and In a proper case, the 
court may grant a rehearing, 

Advancing cause for hearing. While appeals are 
ordinarily heard in the order in which they are dock- 
eted, the supreme court has discretionary power to 
advance a cause for hearing,and the usual meth- 
od of procuring such action is by motion or appli- 
cation.*^® xhe power to advance a cause will not 
be exercised if there is nothing in the cause pro- 
posed to be advanced to distinguish it in character 
from other cases and advancement or prefer- 
ence will be usually given only to those causes, or 
for those grounds, which are designated by statutes, 


(2) A certificate of the clerk, or 
an afRdavit, or both, must accompa- 
ny the motion.—Smith v. Clark, 
Mass., 12 How. 21, 13 L.Bd. 875— 
Holliday v. Batson, La., 4 How. 645, 
11 L.Ed. 1140. 

While motions to dismlss made 
hefore record is printed shouid ordi¬ 
narily be accompanied .by a state- 
ment of facts on which they rest, or 
by printed copies of so much of the 
record as will enable the court to un- 
derstand the case, a motion to dis- 
miss, for want of jurisdiction, an 
appeal to the federal supreme court 
from a Circuit court of appeals is not 
premature because the record has 
not been printed, where the supreme 
court is sufRciently advised as to the 
situation of the case from a printed 
transcript of the proceedin^s in the 
district court to dispose of the mo¬ 
tion wlthout doing- injustice to the 
parties.—Lazarus, Michel & Lazarus 
V. Prentice, La., 34 S.Ct. 851, 234 U.S. 
26'3, 58 L.Ed. 1305. 

67. U.S.—Davidson v. Lanier, Miss., 
131 U.S. appendix Ixxii, 16 L.Ed, 
796. 

Kotice must desigruate time for hear- 

izisr 

U.S.—Glenny v. Langdon, Ohio, 94 U. 
S. 604, 24 L.Ed. 237. 

68 . U.S.—Hili V. Chicago & E. R. 
Co., 111., 9 S.Ct. 269, 129 U.S. 170, 
3'2 L.Ed. 651. 

4 C.J. p 602 note 313. 

Fostponiug of consideratiou of a 
motion to dismlss ,a writ of error 
until hearing of the merits is not a 
decision in the affiripatiye ofi the 
que^tion of the power to revlew.-— 
Cerecedo v. United States, Puerto 
Rico, 36 S.Ct. 3, 239. U.S. 1, 60 L.Ed, 
113.‘ ' 

Examlnatlou of record 

Where, in passing on a, motion. to 
dismiss, the court would be required 
to exarhlne, the entire record, the mo^ 
tion will ordinarily not ,be . co-nsld- 


ered in advance of a hearing on the 
merits, or will be denied.—Blossom v. 
Milwaukee, etc., R, Co., Wis., 1 Wall. 
655, 17 L.Bd. 673—Day v. Washburn, 
Ind., 23 How. 309, 16 L.Ed. 551. 

Proof dehors the record 
Motion to dismiss does not lie 
where, to support or resist it, proof 
is necessary dehors the record.— 

U. S. V. Griffith, Pia., 11 S.Ct. 1005, 
141 U.S. 212, 35 L.Ed. 719. 

69. U.S.—St. Louis ‘Nat. Bank v. U. 
S. Insurance Co., Mo., 100 U.S. 43, 
2-5 L.Ed. 547. 

70. U.S.—Rector v. Lipscomb, Ark., 
12 S.Ct, 8'3. 141 U.S. ‘557, 35 L.Ed. 
857. 

71. U.S.—U. S. V. Gomez, Cal., '23 
How. 326, 341, 16 L.Ed. 552, 587. 

72. U.S.—Loudon v. Shelby County 
Taxing Dist, Tenn., 104 U.S. 771, 
26 L.Ed. ‘923. 

Coudltiou unchaxLged 
A dismissal for want of prosecu- 
tion remands the case to the lower 
court in the same condition as be- 
fore the appeal was taken.—Newman 

V. Moyers, 40 S.Ct 478, 253 U.S. 182, 
6'4 L.Ed, 849, reversing 47 App.D.C. 
102 . 

73- U.S.—Deming’s Appeal, Ct.Cl., 10 
Wall. 1251, 19 L.Ed. 893. 

Time for ikialdug motion 

(1) Due diligence is required of 
the moving party or the delay will be 
fatal.—Johnson v, Wilkins, Fla., 6 
S.Ct 1048, 118 U.S. 228, 30 L.Ed. 210 
—-Deming v. U. S., Ct.Cl., 10 WaU. 
2^1, 19 L.Ed. 89:3, 

(2) Motion must be made durlng 
the term in which the nPPeal was 
dismis^ed.—Jackson v. Ashtpn, Pa., 
10 Pet 480, 9 L,E4. 502, 

74i U.S.—Jameb v. M-cCormack, Va., 

; 105 U.S. 265, 26 'L.Bd. 1044—Alviso 
' V. U. S., Cal., 6 Wall. 457, 18 L.Ed. 
j 721. . ■ 

^fect of Jurisdiction. 

Dismissal solely for a defect of ju^ 

7i\ 


risdiclion apparent on the record, and 
founded on a mistake, constitutes no 
bar to reinstatement—^The Palmyra, 
S.C., 12 Wheat 1, 6 L.Ed. 531—4 C.J. 
p '610 note 27. 

75. U.S.—Ward v. Maryland, Md., 12 
Wall. 163, 20 L.Ed. 260. 

76. U.S.—Kentucky Cent. R. Co. v. 
Bourbon County, Ky., 6 S.Ct. 601, 
116 U.S. '538, 29 L.Ed. 725. 

4 C.J. p 615 note 80. 

Necesslty of record 

Such a motion cannot be consid- 
ered in the absence of a printed rec¬ 
ord.—Crane Iron Co. v. Hoagland, N. 
J., 1 S.Ct 17, 108 U.S. 5, 127 L.Ed. 630. 
Statemeut of grounds 

Motion shouid Show the grounds 
on which it is based, without refer- 
ence to the record.—^^Call v. Palmer, 
rowa, 1 S.Ct 2, 206 U.S. 39, 27 L.Ed. 
61—4 C.J. p 615 note 81. 

77. U.S.—Sage v. Central R. Co., 
lowa, 93 U.S. 412, 23 L.Ed. 9:33. 

Goncurrence of parties 

A motion to advance a cause l’s not 
granted as of course, even when both 
parties concur, as such an order, if 
improperly made, would prejudice 
the rights of other parties on the cal- 
endar. -Miller v. New York, N.T., 12 
Wall. 159, '20 L.Ed. 259. 

Assignment of other cases 

After a case has been called and 
has been placed at the foot bf the 
docket, the court cannot take it up, 
on motion, and assign a day for its 
argument, when other cases of great 
Public importance have already been 
a^signed for what may be th^ re-^ 
mainder of' the term.—^^Barry v. M^r- ‘ 
cein, N.Y., >4 How. 574, 11 L.Ed. 1108. 
Appeal without merit 

An appeal cannot be brought on 
out of Its order merely on the groiihd 
that it is without merit.—^Amory v. 
Amory, N.Y., 91 U.S. 356, 23 L.Ed. 
436. ' ' ■ ‘ 



§ 201 


FEBEEAl COUBTS 


3G aJ.s. 


or rules of court.'^^ 

Hearing. The hearing in the supreme court must 
ordinarily be conducted in accordance with the ap- 
plicable statutes and rules of courtJ^ Compliance 
must be had with rules as to limitations on the right 
to oral arg-ument on motions,^^ and as to submis- 
sion of a case on printed briefs alone, by consent 
of the parties.si Where all the questions involved 
in several cases on appeal have grown out of the 
same transaction and depend on the same facts or 
principies, the cases may be Consolidated and ar- 
gued together.S^ While causes must generally be 
ready for hearing when they are reached,^^ the 
court may, for good cause shown, continue or post¬ 
pone the hearing of an appeal.^^ 

Rehearing, Under the rules of the court, a re- 


hearing may bc granled only where soinc niembcr 
of the court who concurred in the judgment doubls 
the correetness thereof and desires a further argu- 
ment on the subjcct, and the proposal rcccivcs the 
support of the majority of the court.«^ While a rc- 
hearing may be granted by ihe supreme court on its 
own motion,86 ordinarily the party coniplaining of 
the decision must file application for rehearing with- 
in the time prcscribed by court rules.A rehear¬ 
ing will usually bc refused if no material fact or 
principle of law has been overlooked or disregard- 
ed;8S if it is not made to appear that a rehearing 
would change the resuit or if Ihe error is im- 
material.90 A rehearing will not ordinarily be 
granted bccausc of defects or errors in the record 
or transcript,^! or on the ground of after-discovercd 


7a U.S.—Poindexter v. Greenhow, 
Va., 3 S.Ct. 8, 109 U.S. 63, 27 Li.Ed. 
860. 

4 C.J, p 613 note 69 [a]. 

Pul)llc importance 

(1) Appeal may be advanced where 
the questions in despute may em- 
barrass the goverument or state 
while such questions remain unset- 
tled.—U. S. V. Fossatt, Cal., 21 How. 
445, 16 L.Bd. 185—4 C.J. p 614 note 

78. 

(2) However, the mere fact that 
the questions involved in a cause are 
of public importance will not neces- 
sarily entitle the parties to an ad- 
vancement of such cause to a hearing 
in preference to others.—^Poindexter 
V. Greenhow, Va., 3 S.Ct. 8, 109 U.S. 
63, 27 L.Ed. 860. 

'Cases to which state is party may 

be entitled to preference over other 
causes.—Huntington v. Texas, Tenn., 
131 U.S. appendix cx, '20 L.Ed. 5'60— 
4 C.J. p 614 note 76. 

79. U.S.—Aurrecoechea v. Bangs, 
Cal., 3 S.Ct. '639, 110 U.S. 217, 28 L. 
Ed. 125. 

Reargrument 

In cases where constitutional ques¬ 
tions are involved, unless a majority 
of the judges concur in the opinion, 
the court will not deliver a judgment 
except in cases of absolute necessity, 
but will direct that the cases be re- 
argued at the next term.—Boriscoe v. 
Kentucky Bank, Ky., 8 Pet. 118, 8 L. 
Ed. 887. 

80. U.S.—^Carey v. Houston & T, O. 
R. Co., Tex., 14 S.Ct. 63, 150 U.S. 
170, 37 L.Ed. 1041. 

81- p.S.—4-urrecoechea v. Bangs, 
Cal., 3 S.Ct. 63'9, 110 U.S. 217, 28 
KEd. 125. 

Wlthdrawal of atipulatiou 

Stipulations of counsel to submit 
case on printed argument alone, can- 
not 'be withdrawn by either party 
without the consent of the other, ex-. 


cept by leave of the court on cause 
shown.—Aurrecoechea v. Bangs, su¬ 
pra—4 C.J. p '618 note 43. 

Submisslon on briefs may be set 
aslde and an oral argument orderecl. 
—Louisiana v. New Orleans, La., 131 

U. S. appendix cci, 2'6 L.Bd. 427. 

82. « U.S.—Ableman v. Booth, Wls., 18 
How. 479, 15 L.Bd. 466, 

83. U.S.—Alvord V. U. S., Idaho, 99 

U. S. 593, 25 L.Bd. 399. 

84. U.S.—New Orleans v. New Or¬ 
leans, M. & T. R. Co., La., 1 S.Ct. 
1S7, 108 U.S. 16, 27 L.Ed. 635. 

4 C.J. p 620 note 61. 

Continuances granted 

<1) Because of the failuro of ap¬ 
pellant to enter the appeal at the 
proper term.—^Brown v. Swann, D.C., 
8 Pet. 43-6, 8 L.Ed. 1001. 

(2) Because of the death of coun¬ 
sel shortly before the term.—Hunter 

V. Pairfax, Va., 3 Dall. 306, 1 L.Ed. 
618. 

85. U.S.—Ambler v. Whipple, D.C., 
23 Wall. 278, 23 L.Ed. Ii27. 

'4 C.J. p '622 note 3. 

Rqual dlvlsion of court on a mo- 
■tion for a rehearing constitutos a do- 
nial thereof and leaves the original 
judgment in force.—'Carmichael v. 
Eberle, N.M!., ,20 S.Ct. '671, 177 U.S. 
63, 44 L.Ed. 672. 

86. U.S.—Knickerbocker L. Ins. Oo. 

V. Pendleton, Tenn., 6 S.Ct. 74, 115, 
U.S. 39, 29 L.Ed. 432. 

8i7- U.S.—'Chicago & N. R. Co. v. Mc- 
Kinley, lowa, 99 U.S. 147, '26 L.Ed. 
272. 

Durlng term 

The petltion must he flled before 
the end of the term at which the 
case is decided.^—Bushnell v. Crooke 
Min. & Smelting Co., Colo., 14 S. 
Ct. 22, 160 U.S. 82, 87 L.Bd. 1007— 
4 'C.J. p 638 note 62. 

Answer or reply to petltion for a 
rehearing is usually neither neces- 

74 


sary or proper.—Aml)lor v. Whipple. 
D.a, 23 Wall. 278, 23 L.Ed. 127. 

Time of aoting on applloatlon 

The court may takt» action on a pe- 
titlon after the time limlled for mak- 
ing 'the application han «-xr^lred, ipro- 
vided such petltion was duly dU*d 
withln the statutory perlod. and 
something has beim done withln the 
term at which Judgment was rtm- 
derod to keep the eaH(* withln Ihe Ju- 
rlsdiotion of the court. "-Goddard v. 
Ordway, D.C., 101 tt.S. 745, 25 L.Ed. 
1040. 

88. U.S.—Morgan v. U. S., Mo., 5« S. 
Ct. 990, 304 U.S. 1, 82 L.Ed. 1129, 
denying rehearing 5« S.tn. 773. StM 
U.S. 1, 82 L.Ed. 1129, revernlng, D. 
C., 23 F.Rupp, '380, mandate (‘on- 
formed to 24 F.Supp. 211, rcwerwed 
on other grounda 59 S.Ct. 795, 307 
U.S. 183, 83 L.Ed. '1211, mandate 
conformed to, P.O., Morgan v. U. S., 
32 F.Supp. 516. 

Matters fully oonsidered 

If no omisaiona or new authoritlea 
or pointa Of law or fact art» ahown, 
tho supr(‘me court will Hcldom permit 
a rehearing almply for Ihe purpoae 
of obtalnlng a n^argumi-nt on, and a 
reconaideratlon of, polnin, authorl- 
tlos, and matt(*ra which have al ready 
been fully considered by the court, on 
tho asserlion of counnel that, nol- 
wlthstandlng the court fully conald- 
<jrod overythlng wiahed to h(‘ urged 
on the rehearing, It nuiched the 
wrong conclualon,— Win lama v. B.ank 
of U. S., 'Ohio, 2 Pot, 9'C, 7 L.Ed. 360. 

89. U.S.—Troat v. Jemlaon, Cal., 131 
U.S. appendix cxxxv, 23 L.Ed. 134. 

90. U.S.—Bradford v. U. S., CVCl, 
'33 S.Ct. 1026, '67 L.Ed. 1630, rehear¬ 
ing denled 33 S.Ot. 6'76, 228 U.S. 
446, 57 L.Ed. 912. 

91. U.S.-r-U. s. V. Adams, Ct-Cl., 9 
Wall. '554, 19 L.Ed. 684. 
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evidence;92 but the petition will be gfranted where 
it clearly appears that the decision was based on a 
mistaken assumption of fact.^^ A second applica¬ 
tiori for a rehearing is generally refused at least 
where it is made by the same party and on the same 
grounds as a former application that has been con- 
sidered and denied.®^ 

m. Review 

The general principies of revlew, such as that pro- 
hibiting reversal for harmiess error, are applied by 
the supreme court in the exercise of Its appellate ju- 
risdiction. 
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Where the supreme court has once obtained ju- 
risdiction of a cause, it obtains it for ali purposes 
and may give judgment on all points properly pre- 
sented for decision.^® 

Matters nOt necessary fo decision on review. 
Questions not directly involved in an appeal, or not 
necessary or relevant to, or material in, the hnal 
determination of the cause, will not be considered 
or decided by the supreme court 6 thus abstract, 
moot, academic, or hypothetical questions will not 
be considered or decided, as where the controversy 
has come to an end,^'^ however convenient it might 


02- U.S.—U. S. V. Maxwell Land- 
Grant Case, Colo., 7 S.Ct 1271, 122 

U. S. 1365, 30 L.Ed. 1211. 

93. U.S.—Security Mut. L. Ins. Co. 

V. Prewitt, Ky., 26 S.Ct. 619, 202 
U.S. '2'46, '50 L.Ed. 1013, 6 Ann.Cas. 
■317. 

94. U.S.—Williams v. Conger, N.C., 
9 S.Ct. 793, 131 U.S. 390, 33 L.Ed. 
201 . 

95. U.S.—James-Dickinson OP^arm 
Mortg. Co. V. Harry, 111., 47 S.Ct. 
308, 273 U.S. 119, 71 L.Ed. 569. 

4 C.J. p 644 note 48. 

Matters stipnlated 1)7 parties 

The court will not consider mat¬ 
ters outside of the record and stipu- 
lated to by the parties.—Schley v. 
Pullman''s Palace Car Co., 111., 7 'S. 
Ct. 730, 120 U.S, 575, 30 L.Ed. '789. 

Matters of evideuce 

(1) Matters not offered or intro- 
duced in evidence in the lower court 
will not as a rule be considered.— 
Mitchel V. U. S., Fla., 9 Pet. 711, 9 L. 
Ed. 283. 

(2) Where bili, when read in light 
of facts of which court may take ju- 
dicial notice, may be regarded as 
sufficient to state cause of action, de¬ 
cision on constitutional questions 
should not turn on other facts which 
are proper subjects of evidence and 
of determination of facts by trial 
court.—Borden’s Farm Products Co. 
V. Baldwin, N.Y., 65 S.Ct. 187, 293 
U.S. 194, 79 L.Ed. 281, reversing, D. 
C., 7 F.Supp. .3'o2, and mandate grant- 
ed 5'5 S.Ct. 239. 

Delaylngr fiual determlnatioiL of cause 

Supreme court will not determine 
constitutionality of section of act 
regulating petroleum production on 
questions certifled by Circuit court of 
appeals on appeal from preliminary 
injunction restraining production in 
excess of quotas, where to do so 
would necessitate ordering up entire 
record, which would merely bring be- 
fore court interlocutory order and 
would resuit in unnecessary delay in 
flnal determination of cause.—Wil- 
shire Oil Co. v. U. S., Cal., 55 S.Ct. 
673. 296 U.S. 100, 79 L.Ed. 1329. 


AiL Issae raised ou au affidavlt, 

and not shown in the bili, will not be 
considered.—Home Telephone & Tel- 
egraph Co. of Spokane v. Kuykendall, 
Wash., 44 S.Ct. 5'57, 265 U.S. 206, '68 
L.Ed. 982. 

Coustructiou of state statutes or cou- 
stitutious 

(1) Where conclusion of lower 
court on contention that state public 
utility commission proceeded under 
wrong subsection of statute in fixing 
temporary rate for utility was not 
supported by a 'state decision, the su¬ 
preme court will analyze for itself 
the provisions of the applicable stat¬ 
ute.—Driscoll v. Edison Light & 
Power Co., Pa., 59 S.Ct. 715, 307 U.S. 
104, 83 L.Ed. 1134, reversing, D.C., 
Edison Light & Power Co. v. Driscoll, 
25 F.Supp. 192, and rehearing denied 
Driscoll V. Edison Light & Power 
Co.. 59 S.Ct. 831, 307 U.S. 650, 83 L. 
Ed. 1529. 

(2) When not instructed by some 
state court decision, supreme court 
is disposed, in exercising appellate 
jurisdiction, to accept construction 
given by lower federal court to state 
statute, particularly when lower fed¬ 
eral court is composed wholly of cit- 
izens of state familiar with history 
of statute, local conditions to which 
it applies, and character of state 
laws.—Thompson v. Consolidated Gas 
Utilities Corporation, Tex,, '57 S.Ct. 
364, '300 U.S. 55, 81 L.Ed. 510, affirm- 
ing, D.'C., Consolidated Gas Utilities 
Corporation v. Thompson, 14 F.Supp. 
318. 

(3) In absence of definitive con¬ 
struction of constitution of state by 
its highest court, supreme court de¬ 
fers to lower federal court's under- 
standing of state constitution.—Hen- 
derson Co. v. Thompson, Tex., 57 S. 
Ct. 447, 300 U.S. 258, 81 L.Ed. 6:32, af- 
flrming, D.C., 14 F.Supp. 328. 

9a U.S.—Southern Pac. Co. v. Gal- 
lagher, Cal., 59 S.Ct. 389, 306 U.S. 
167, 83 L.Ed. 586, affirmihg, D.C., 
Southern Pac. Co. v. Corbett, 23 P. 
Suipp. 193—Great Northern Ry. Co. 
v. Weeks, N.D., 56 S.Ct. 426, 297 
U.S. 135, 80 L.Ed. 632, reversing, 
C.C.A., 77 F.i2d 406, certiorari 
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granted 56 S.Ct. 108, .296 U.S. ’6'58, 
80 L.Ed. OO—City of Cincinnati v. 
Vester, Ohio, 50 S.Ct. '3'60, 281 U.S. 
439, 74 L.Ed. 950, afilrming, C.C.A., 
3'3 P.2d 242, 68 A.L.R. 831, certio¬ 
rari granted 50 S.Ct. 138, 280 U.S. 
'545, 74 L.Ed. 605—U. S. v. Alaska 
S. S. Co., N.Y., 40 S.Ct. 448, 253 

U. S. ri3, 64 L.Ed. 808, reversing, 
D.C., Alaska S. S, Co. v- U. S., 259 
F. 713—^City and County of Denver 

V. Denver Union Water Co., Colo., 
38 S.Ct. 278, 246 U.S. 178, 62 L.Ed. 
649—Hamilton-Brown Shoe Co. v. 
Wolf Bros. & Co., Mo., 36 S.Ct. 269, 
240 U.S. 251, 60 L.Ed. 629, affirming 
Wolf Bros. & Co. V. Hamilton- 
Brown Shoe 'Co., 206 P. 611, li24 C. 
C.A. '409. 

4 C.J. p 649 note 36. 

Constitutional g.tiestions 
U.S.—Tennessee Pub. Co. v. Ameri¬ 
can Nat. Bank, Tenn., 57 S.Ct. 85, 
299 U.S. 18, 81 L.Ed. 13, affirming, 

C. C.A, In re Tennessee Pub. Co., 81 
F.2d 4'63, certiorari granted Ten¬ 
nessee Pub. Co, V. American Nat. 
Bank, 56 S.Ct. 943, 298 U.S. 651, 80 
L.Ed. 1379—City of Cincinnati v- 
Vester, 50 S.Ct '360, 281 U.S. 439, 
74 L.Ed. 950, aifirming, C.C.A., 33 
F.2d 242, 68 A.L.R. 8'31, certiorari 
granted 50 S.Ct 38, 280 U.S. 545, 
74 L.Ed. 605. 

Effect of law ou persou uot iu- 
volved in controversy will not be con¬ 
sidered.—James Stewart & Co. v. 
Rivara, 47 S.Ct 718, 274 U.S. 614, 71 
L.Ed. 1234, affirming Rivara v. James 
Stewart & Co., 149 N.B. 851, 24'1 N.Y. 
259, affirming 210 N.Y.S. '911, 214 

App.Div. 737. 

Ground of reversal 
Where a judgment is reversed on 
one ground, other grounds of reversal 
assigned will not ordinarily be 
passed on, as the same questions 
may not arise on a subsequent ap¬ 
peal.—Jones V. Randolph, D.C., 104 
U.S. 108, 26 L.Ed. 6'71. 

97. U.S.—U. S. V. Northern Pac. Ry. 
Co., Wash., 61 S.Ct 264, 311 U.S. 
317, 85 L.Ed. 210, conformed to, 

D. C., 41 F.Supp. -273—Isbrandtsen- 
. Moller Co. v. U. S., N.Y., 57 S.Ct. 

40'7, 300 U.S. 139, 81 'L.Bdl 662; af- 
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be to have the question decided for the government 
of future cases^S nor can the supreme court give 
decisions which are merely advisory.^® 

Review dependent on mode of trial in lower coidrt. 
In cases tried hy the court, as on waiver of a jury 
by stipulation, if the record discloses no findings of 
fact there is nothing which the supreme court can 
review; and under these circumstances the judg- 
ment of the lower court will be presumed to be right 
and will be affirmed if it appears that such court had 
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ji^risdiction of the subject mattcr and of the par- 
ties.i If the finding is gcneral, only such rulings of 
the court in the progress of the trial can be re- 
viewed as are prescntcd by a bili of cxccptions 
and such rulings do not include the gencral findings 
or conclusions of the court.3 if the facis arc found 
spccially, the court may and should dotcrminc wheth- 
er under the plcadings ihey are suflicient lo support 
the judgment, 
findings of fact 


flrming', D.C., 14 F.Supp. 407—In¬ 
terstate Busses Corporation v. 
Blodgett, Conn., 48 S.Ct. 230, 276 
IJ.S. 245, 72 L.Ed. '551, affirming, D. 
C., 19 F.2d 256—U. S. v. Alaska S. 
S- Co., N.Y., 40 S.Ct. 4-48, 253 U.S. 
113, 64 L.Ed. 808, reversing, D.C., 
Alaska S. S. Co. v. U. S., 259 P. 
713—Lewis Pub. Co. v. Wyman, 
Mo., '33 S.Ct. 599, 228 U.S. 610, 57 
L.Ed. 989, affirming 128 P. 13, 
104 C.C.A. 453—Glendale Elastic 
Fabric Co. v. Smith, Mass., 100 U.S. 
110, 25 L.Ed. 547. 

Jurisdiction of controversy see supra 
§ 199. 

Constitutional (inestions 

(1) The supreme court “will not 

decide important constitutional aues- 
tions . . . hypothetically. . . . 

Questions relating to the constitu¬ 
tional validity of an excess condem- 
nation should not be determined up- 
on conjecture as to the contemplated 
purpose."—City of Cincinnati v. "Vest¬ 
er, Ohio, 50 S Ct. 360, 281 U.S. 439, 74 
L.Ed. 950, affirming, C.C.A., 33 F.2d 
242, 68 A.L.R. 831, certiorari granted 
60 S.Ct. 38, 280 U.S. 54-5, 74 L.Ed. 606. 

(2) Constitutional questions will 
not be anticipated by supreme court 
or dealt with abstractly, but will be 
dealt with only as they are appropri- 
ately raised on the record before 
court.—Allen-Bradley Local No. 1111, 
United Electrical, Radio and Machine 
Workers of America v. Wisconsin 
Employment Relations Board, Wis., 
62 S.Ct. 820, 315 U.S. 740, 86 L.Ed. 
1164. 

Theoretloal disputes 

The supreme court does not deal 
with theoretical disputes, but only 
with concrete and specific issues 
raised by actual cases.—Allen-Brad¬ 
ley Local No. 1111, United Electrical, 
Radio and Machine "Workers of 
America v. Wisconsin Employment 
Relations Board, supra. 

Questions held moot 

(1) Issue of undue prejudice and 
un^ust preference passed on by inter¬ 
state' commerce commission became 
moot on acquiescence in rate adjust- 
ment by carriers.—Alexander Sprunt 
& Son V. U, S., Tex., 50 S.Ct. 315, 281 
IJ.S. 249, 74 L.Ed. 832, reversing, D. 
C.^ 23 F.2d 874. 

(2) Validity of provisiona of cross. 


license agreements hetween paten- 
tees, voluntarily canceled somo 
months before entry of decree, be¬ 
came moot question, wbere relief 
sought was by injunction and relat- 
ed only to future.—Standard 011 Oo. 
(Indlana) v. U. S., 111., 61 S.Ct. 421, 
283 U.S. 163, 76 L.Ed. 926, reversing, 
D.C., U. S. V. Standard Oil Co. (In- 
diana), 33 F.2d 617. 

(3) Where governor appointed con¬ 
servator for state bank and conserv¬ 
ator accepted special trust deposits 
and permitted such deposltors to 
withdraw them, question whether, in 
conducting such restricted businees, 
overhead expenses exceeded net in¬ 
come and jeopardized creditors, held 
moot, where governor subsequently 
directed liquidation of bank.—Gibbos 
V. Zimmerman, S.C., 54 S.Ct. 140, 
290 U.S. 326, 78 L.Ed. 842. 

Cause held uot moot 
U.S.—Leonard v. Earle, 49 S.Ct. 372, 
279 U.S. 392, 73 L.Ed. 764, afflrm- 
ing 141 A. 714, 166 Md. 262. 

9B. U.S.—U. S. V. Alaska S. S. Co., 
N.Y., 40 S.Ct. 448, 263 U.S. 113, 
64 L.Ed. 808, reversing, D.C., Alas¬ 
ka S. S. Co. V. U. S., 269 F. 713. 
90- U.S.—Federal Radio Commission 
V. Nelson Bros. Bond & Mortgage 
Co. (Station WIBO) 63 S.Ct. 627, 
289 U.S. 266, 77 L.Ed. 1166, 89 
A.L.R. 406, reversing Nelson Bros. 
Bond & Mortgage Co. (Station WI 
BO) V. Federal Radio Commission, 
63 F.2d 854, 61 App.D.C. 316, cer¬ 
tiorari granted Federal Radio 
Commission v. Nelson Bros. Bond 
& Mortgage Co„ 63 S.Ct 606, 288 
U.S. 697, 77 L.Ed. 974, and ro- 
hearing denied Federal Radio Com-^ 
mission v. Nelson Bros. Bond & 
Mortgage Co. (Station WIBO) 64 
S.Ct. 856, two cases, 292 U.S. 613, 
78 L.Ed. 1472, and Federal Radio 
Commission v. North Shore Church 
(Station WPCC) 64 S.Ct 866, two 
cases, 292 "CJ.S. 613, 78 L.Ed, 1472. 
1. U.S—Lloyd V. McWilliams, R.I., 
11 S.Ct 173, 137 U.S. 676, 34 L. 
Bd. 788, affirming, C.C., 81 P. 261. 
Iu abseuoe of stipulatiou 

(1) Under Rev.St §§ 649, 700, 

Comp.St, §§ 1687, 1668, relative to 
trials wathout a Jury, if there be 
no written stipulation waiving a 
jury, no questions, can arise on wrlt 
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but the corrcclness of the spcciai 
thcmsclvcs is not open to inquiry.^i 

of error, except those which arise 
on the procens, pleadings, or Judg- 
mont—Commissionera of Road Im- 
provement Olat. No. 2 of I^afayolt <5 
County, Ark., v. St Louls South- 
weatern Ry. Oo., Ark., 42 S.Ct 260, 
257 U.S. 547, 66 L.Ed. 364, affirming, 
C.C.A., St Louls Southwcatcrn Hy. 
Co. V. Commlsaioncrs of Uoad Im- 
provement Piat No. 2 of Lnfayoltc 
County, Ark., 266 F. 524, <M‘rtlorarl 
granted 41 S.Ct 15, 254 U.S. «26. 
65 L.Ed. 446. 

( 2 ) “Unloss there Is a written 
stipulation waiving a Jury, there 
can be no revlow of Ibe ruMnirn on 
questions of law in the oourae of 
tho trial or of the auflieleney of 
a special flndlng to Hupporl the Judg¬ 
ment"—Dulgnan v. U. S., N.T., 47 
S.Ct 566, 567, 274 U S. 195, 71 L. 
Ed. 996, affirming, C.aA., TT. S. v. 
Duignan, 4 F.2d 088. 

Bxtont Of review 

Where a Jury was walved In wrlt- 
ing, review by the s\ipr('me court Ih 
limited to the suffielency of the 
facts speclally found to mipport the 
Judgment and to rulings exeeptod to 
and presented by a biU of excep- 
tlons.—Ingram-Day Lumber Co. v. 
McLouth, Mich., 48 H.fH. '153, 275 
U.S. 471, 72 L Ed. 378, revcrnlng. 
C.C.A., 13 F.2d 581, certiorari grant¬ 
ed 47 S.Ct 239, 273 U.wS. 684, 71 I 4 . 
Ed. 839—-LewoUyn v. Elcetrlc Reduc- 
tlon Co., 48 S.Ct 63, 276 U.S. 248, 
72 L.Ed. 262, revorslng, (J.C.A., Elec¬ 
tric Reductlon Co. v. Ijowellvn, U 
F.2d 498, reversing, D.C., 8 F.2d 01, 
and certiorari granted Lcwellyn v. 
Electric Reductlon Co., 47 S.Ct 02, 
273 U.S. 606, 71 Xj.Ed, 834. 

2 - U.S.—Flelschmann Const Co. v. 
U. S., to Use of Forsberg. Va., 48 
S.Ct 284, 270 U.S. 340, 70 L.Ed. 
624, affirming, O.C.A., 298 R 330, 
affirming, D.O., U. S. v. Ftelsch- 
mann Const Co., 298 F. 320, error 
allowed, O.C.A., 298 F. 1020. 

4 C.J. p 654 note 95. 

3 . U.S.—Miller v. Brooklyn Life 
Ins. Co., Md., 12 Wall. 286, 20 L. 
Ed. 398. 

4 C.J. p 664 note 96. 

4 . U.S-—Ingram-Day Lumber Co, v. 

McLouth, Mich., 48 S.Ct 153, 276 
U.S. 471, 72 L.Ed. 378, reversing, 
C.C.A.^ 13 F.2d 681, certiorari 
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To obtain a review of the conclusions of law, a 
party must obtain from the trial court special find- 
ings which raise the legal propositions, or present 
the propositions of law and obtain a ruling there- 
on.s 

The supreme court may consider the facts ad- 
mitted and the concessions made by the parties, with 
the district court’s findings of fact, notwithstanding 
the rule restricting its inquiry to a consideration of 
the case on the findings.® 

An appeal in equity has been said to import a 
broad power of revision.'^ Where, in an equity 
case, issues are submitted to a jury, the case is to 
he reviewed on the findings and decision of the 
court as though there had been no such submission 


hence the court will not consider objections bascd 
on alleged error in admitting or excluding evidence.» 

Where a cause is referred by consent of the par¬ 
ties, and the referee^s findings and conclusions are 
adopted by the court, the supreme court may ex¬ 
amine the findings and determine whether they sup- 
port the judgmentT® 

Theory and grounds of decision of lower court. 
The question for review and determination on ap- 
peal is whether the ruling or action of the lower 
court is correct and not whether the reason given 
therefor, or the ground on which it professes to be 
based, is sound or tenable if the decision or re¬ 
suit is correct, it is immaterial whether the grounds 
or reasons are correct, erroneous, or sufficient.^^ It 


granted 47 S.Ct. 239, 273 U.S. 684, 
71 L.Ed. 839—Tyng v. Grinnell, N. 
Y.. 92 U.S. 467, 23 L.Ed. 733. 
nature of special fiudiug* 

(1) A special finding within this 
rule is not a mere report of the evi- 
dence, but is a flnding of those ul¬ 
timate facts on which the law must 
•determine the rights of the parties. 
—Norris v. Jackson, 111., 9 Wall. 125, 
19 L.Ed. 608. 

(2) Opinion of trial judge, dealing 
generally with issues of law and 
fact, and giving reasons for conclu- 
sion, is not special finding of fact. 
—Fleischmann Const. Co. v. U. S., 
to Use of Forsberg, Va., 46 S.Ct, 
284, 270 U.S. 349, 70 L.Ed. 624, af- 
firming, C.C.A., 298 F. 330, affirming, 
D.C., U. S. V. Fleischmann Const. 
Co., 298 P. 320, error allowed, C.C.A., 
298 F. 1020. 

An agreed statexuent of facts, as 

far as it sets forth ultimate facts 
as distinet from testimony as to 
evidential facts, may be considered 
as takxng the place of special find¬ 
ings.—Lehnen v. Dickson, Mo., 13 S. 
Ct. 481, 148 U.S. 71, 37 L.Ed. 373— 
4 C.J. p 666 note 26. 

5. U.S.—Fleischmann Const. Co. v. 

U. S., to Use of Forsberg, Va., 46 
S.Ct. 284, 270 U.S. 849, 70 L.Ed. 
624, affirming, C.C.A., 298 P. 330, 
afflrming, D.C., U. S. v. Pleisch- 
mann Const. Co., 298 F. 320, error 
allowed, C.C.A., 298 F. 1020. 

4 C.J. p '667 note 37 [dj. 

6. U.S.—Reading Steel Casting Co. 

V. U. S., Pa., 46 S.Ct, 469, 268 U. 
S. 186, 69 L.Ed. 907, transferred, 
see, C.C.A., 293 P.'386. 

7. U.S.—Radio Corporation of 
America v. . Radio Engineertng 
Laboratories, N.Y., 65 S.Ct. 028, 
293 U.S. 1, 79 L.Ed. 163, amending 
54 S.Ct. 752, 78 L Ed. 1453, revers- 
ing, C.C.A., 66 P.2d 768, reversing, 
D,a, 1 p.Supp. 65. qertiorari grant¬ 
ed 64 S.Ct. 373, 290 U.S. 624, 
78 L.Ed, ^44, anotend^ and re- 


hearing denied 55 S-Ct. 66. 293 U. 
S. 622. 79 LEd. 634. 

Review of refusal of preliminary in- 
junction 

Pair compliance with rule of civil 
procedure for district courts requir- 
ing findings of fact is of the highest 
importance to proper review of 
courfs action in granting or refus- 
ing preliminary injunction.—Mayo 
V. Lakeland Highlands Canning Co., 
Fla., 60 S.Ct. 517, 309 U.S. 310, 84 
L.Ed. 774, reversing, D.C., Rakeland 
Highlands Canning 'Co. v. Mayo, 28 
P.Supp. 44. 

8. U.S.—^Watt V. Starke, Va., 101 U. 
S. 247, 25 L.Ed. 280. 

4 C.J. p 660 note 68. 

9. U.S.—Wilson V. Riddle, Ga., 8 S. 
Ct. 255, 123 U.S. 608, 31 L.Ed. 280. 

10. U.S.—^Weil V, Neary, N.Y., 49 
S.Ct. 144, 278 U.S. 160, 73 L.Ed. 
243, reversing, C.C.A., 22 P 2d 893, 
certiorari granted 48 S.Ct. 338, 276 
U.S. 613, 72 L.Ed. 732—Chicago, 
M. & St. P. R. Co. V. Clark, N.Y., 
20 S.Ct. 924, 178 U.S. 363, 44 L. 
Ed. 1099. 

11. U.S.—McClung V. Silliman, Ohio, 
6 Wbeat. 598, 5 L.Ed. 340. 

Specnlation as to lower courfs ac¬ 
tion 

Where the court of claims rejected 
requests for additional findings 
which were flled more than the pre- 
scribed sixty days, after judgment, 
not because of the delay,. but for 
reasons which showed, that the 
court misapprehended the nature of 
the main issue, the supreme court 
could not say that the court of 
claims would have rejected the re¬ 
quests because of the delay if it 
had not done so on the other 
grounds.—^Winton v. Amos, ,41 S.Ct. 
342, 255 U.S. 373, 66 L.Ed. 684, af- 
firming in part, and reversing in part 
51 Ct.Cl. 284, and reversing 62 Ct.Cl. 
90. ^ 

12. U.S.—J. E. Riley Inv. Co. v. 
Cominissioner of Internal Revenue, 
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61 S.Ct. 95, 311 U.S. 65, 85 LEd. 
36, affirming, C.C.A., 110 F 2d 655. 
certiorari granted 60 S Ct. 1077, 
310 U.S. 619, 84 LEd. 1393—Hel- 
vering v. Pfeiffer, 58 S-Ct. 159, 302 
U.S. 247, 82 LEd. 231, affirming. 
C.C.A., PfeifCer v. Commissioner of 
Internal Revenue, 88 F.2d 3—^Hel- 
vering v. Gowran, 58 S.Ct. 154, 302 
U.S. 238, 82 LEd. 224, reversing, 
C.C.A., Gowran v. Commissioner 
of Internal Revenue, 87 F 2d 125, 
certiorari granted Helvering v. 
Gowan, 57 S.Ct. 924, 301 U.S. 676, 

81 L.Ed. 1337, and rehearing de¬ 
nied 58 S.Ct. 478, 302 U.S. 781, 

82 L.Ed. 603—U. S. v. Holt State 
Bank, Minn., 46 S.Ct. 197, 270 U. 
S. 49, 70 L.Ed. 465, afflrming, C. 
C.A., 294 p. 161—St. Louis & S. 
F. R. Co. v. Brown, 36 S Ct. 602, 
241 U.S. 223, 60 L.Ed. 966, af¬ 
firming 144 P. 1076, 45 Okl. 143— 
Pennsylvania R. Co. v. Wabash, St. 
L. & P. R Co, 111., 16 S.Ct. 576, 
157 U.S. 225, 39 L.Ed. 682. 

The exclusiou of evideuce, even 
though not proper on the ground, 
or one of the grounds, stated in the 
ruling, is not reVersible error where 
it is proper on any ground.—^Lewel- 
lyn V. Electric Reduction Co., 48 S. 
Ct. 63, 275 U.S. 243, 72 L Ed. 262, 
reversing, C.C.A., Electric Reduction 
Co. V. Lewellyn, 11 P.2d 493, re- 
versed on other grounds 8 F.2d 91, 
and certiorari granted Lewellyn v. 
Electric Reduction Co., 47 S.Ct. 92, 
273 U.S. 696, 71 L Ed. 834—Silsby v. 
poote, N.Y., 14 How. 218, 14 L.Ed. 
394,, 

EzamiXLation of record to sustaiu 
jtLdgment 

If respondents by record can dem¬ 
onstrate that judgment below was 
right and should be afflrmed al- 
though given on untenable grourids, 
supreme court, if satisfiedl beyond 
rea^onable doubt that it can do so 
without prejudice to petitioner, may 
properly. refrajn from reversal; but 
in absence of claim of respiondents 
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is only in exceptional cases coming from the federal 
courts that questions not pressed or passed on be- 
low are reviewed by the supreme court.^^ 

A party who was successful in the trial court 
cannot, in the supreme court, support his judgment 
on a theory other than that on which he brought 
and tried his case.^^ 

An erroneous award of damages will nqt be up- 
held, on appeal, as an estimate, where it was not 
made as such.i^ 

Review dependent on nature of decision appccdcd 
from. An appeal from a final decree of the Circuit 
court of appeals brings up the cntire cause for such 
disposition as the justice of the case may requirc.^^ 
On appeal from a decree pro confesso, the suffi- 
ciency of the bill,^'^ but not the sufficiency of the 
evidence,!^ to sustain the decree is open to review; 
and the sufficiency of the bili to sustain the decree 
has been declared the only question open for re- 

view.i9 

On appeal from a decree dismissing the complaint 
in limine, questions as to burden of proof or mode 


of trial are not before the court and, on appeal 
from a dismissal for want of jurisdiction, matters 
pertaining to the merits cannot bc considerccL^^ 
On appeal from a judgment dismissing a complaint 
solely on the ground that it did not state a cause 
of action, the court may rcad the complaint in the 
light of facts of which it may take judicial no- 
tice,22 and the decision on appeal shoiild not turn 
on other matters which are the proper subjccts of 
determinations of fact by the trial court. 

On appeal from an order granting or denying a 
preliminary or intcrlocutory injunction, the court 
will not decide the merits but will consider only 
whether the court bclow propcrly cxercised its clis- 

cretion.24 

Review dependent on mode of rmew. In a pro- 
cceding by appeal, review extends to the findings 
of fact as well as to the ruHngs on qu(‘stions of 
law;25 but the review on a writ of error exlendcd, 
and was confincd, to errors of law appaiamt on the 
rccord,26 and did not extend to questions of fact.^*^ 
Where a case is properly before the supreme court, 
an objection which would not have entitlcd the re- 


that, conceding” errors exposed by 
opinion of supreme court judgment 
below was right, court will not ex¬ 
amine record to discover grounds to 
sustain judgment.—Indiana Farm- 
ers’ Guide Pub. Co. v. Prairie Parm- 
er Pub. Co., Ind., 55 S.Ct 182, 293 
U.S. 268, 79 L.Ed. 356, reversing, C. 
C.A., 70 F,2d 3, certiorari granted 55 
S.Ct. 72, 293 U.S. 536, 79 L.Ed. 643. 
rehearing denied 55 S.Ct. 345, 293 
U.S. 633, 79 L.Ed. 718. 

13 . U.S.—Duignan v. U. S., N.Y., 47 
S.Ct 566, 274 U.S. 195, 71 L.Ed. 
996, affirming, C.C.A., U. S. v. 
Duignan, 4 F.2d 983. 

14 . U.S.—Virginian Ry. Co. v. Mul- 
lens, W.Va., 46 S.Ct 526, 271 U.S. 
220, 70 L.Ed. 915. 

Wliere a case was based on tort, 
plaintifC cannot, on review in the su¬ 
preme court, support his judgment 
on the theory of contract liability. 
—Virginian Ry. Co. v- Mullens, su¬ 
pra. 

15 . U.S.—U. S. V. Wyckoff Pipe & 
Creosoting Co., 46 S.Ct. 603, 271 
U.S. 263, 70 L.Ed. 938, reversing 
Wyckoft Pipe & Creosoting Co. v. 
U. S., 59 CtCl. 980. 

16. U.S.—Kendall v. Ewert, Okl., 42 
S,Ct 444, 259 U.S. 139, 66 L.Ed. 
862,, reversing, C.C.A., 264 F. 1021, 
and leave to present petition for 
rehearing granted 42 S.Ct 587. 

Hecree held final 

A decree of the Circuit court of 
appeals, dismissing an appeal from 
a decree for defendant in a suit to 
set aside an Indian’s deed on a find- 


ing that his stipulation for dismiss¬ 
al of the suit with prejudice was a 
flnal settlement of tho issues, is a 
final decree, an appeal from which 
brings not only the validity of the 
stipulation, but the entlre cause, to 
the supreme court for disposition, 
under Rev.St § 701, Oomp.St § 1669. 
—Kendall v. Ewert, supra. 

17. U.S.—Ohio Cent R. Co. v. Cen¬ 
tral Trust Co., Ohio, 10 S.Ct 235, 
133 U.S. 83, 33 L.Ed. 661—Thom¬ 
son V. Wooster, Cal., 6 S.Ct 788, 
114 U.S. 104, 29 L.Bd. 106. 

la. U.S.—Ohio Cent R, Co. v. Cen¬ 
tral Trust Co., Ohio, 10 S.Ct 235, 
133 U.S. 83, 33 L.Ed. 661. 

19. U.S.—Masterson v. Howard, 
Tex., 18 Wall. 99, 21 L.Ed. 764. 

20. U.S.—iEtna Life Ins. Co. of 

Hartford, Conn. v. Haworth, Mo., 
57 S.Ct 461, 300 U.S. 227, 81 L. 
Bd. 617, 108 A.L.R, 1000, reversing, 
C.C.A., 84 P.2d 696, affirming, D. 
C., 11 F.Supp. 1016, certiorari 

granted 57 S.Ct 190, 299 U.S. 636, 
81 L.Bd. 395, rehearing denied 67 
S.Ct 667, 300 U.S. 687, 81 L.Ed. 
889. 

Matter treated as admltted 

Where a bili to set aside an or¬ 
der of the interstate commerce 
commission permittlng a railroad 
company to acquire control of rail- 
roads alleged as a fact that the com- 
mission’s finding that such acquisi- 
tion would be in the public interest 
was unsupported by evidence, and 
the motlons to dismiss did not sug- 
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geat that fluch fa<;( waa not w(‘ll 
pleadcd, or that a <’Opy of tho ovi- 
dcnce sbould havo Iuhui ann(‘>cct! to 
the bili, mich faci will bo lr<‘al(*(1 «h 
admltlod on aprugni from a d('cr('<‘ of 
disrniSHal.—ChUuigo diuictlon ('a«c, 
III., 44 S.Ct 317, m IT.S. 258, (}« L. 
Ed. 667. 

21. U.S.—Old Colony Truwt Co, v. 
City of Scaltlc, WaHh., 46 S.cn, 
552, 271 U.S. 426, 70 L.Ed. lOU). 

22. U.S.-^-Iiordtafs Fartn rTodu<dH 
Co. V. Baldwln, N.Y., 50 H.Ct, 187, 
293 U.S. 104, 79 L.Ed. 281, revern- 
ing, D.C., 7 F.Supi). 352, mandate 
granted 55 S.Ct. 239. 

23. U.S.—iiorden'H Farm ProduelH 
Co, V, Baldwin, supra. 

U.S,—State of Alabama v, U. H., 
Ala., 49 S.Ct 266, 279 tJ.S. 229, 
73 L.Eci. 675—Mecoano, LimUed, v. 
John Wanamaker, New York, N.Y., 
40 S.Ct 463, 253 U.S. 136, 64 UEd. 
822, afilrming, 250 F. 450, 162 C. 
C.A. 620, which revorHcd, 241 

F. 133, and certiorari granted 39 
S.Ct 10, 248 U.S. 554, 63 L.Ed. 
419. 

25. U.S.—l»anama Mali S. s, Co, v. 
Vargaa, Cal, 60 S.Ct. 44«, 281 U. 
S. 670, 74 L.Ed. 1105, r<!V(*r«lng, 0. 
C.A., 38 P.2d 894, certiorari grant¬ 
ed 60 S.Ct 40, 280 U.S. 646, 74 L. 
Bd. 606. 

26. U.S.—Parka v. Tumor, La., 12 
How. 39, 13 L.Bd, 883. 

27. U.S.—Parsonfl v. Armor, La., 3 
Pet 413, 7 L.Ed. 724. 

4 C.J. t> 672 note 4. 
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lator to bring the case to that court by appeal must 
be considered.^^ 

Inferlocutoryj collateral, and supplementary mat- 
ters. Orders or rulings on demurrers^^ or on pleas 
in abatement^^ are reviewable on appeal or writ of 
error from the final judgraent, provided the order 
or ruling was adverse to appellant. An order re- 
fusing to remove the cause from the state to the 
federal court may be reviewed on appeal from the 
final judgment.31 

An appeal from a final decree in equity ordinarily 
brings up the whole cause on its merits, including 
interlocutory orders or decrees connected with the 
final decree and affecting the merits of the contro- 
versy,^^ and an appealable interlocutory order or 
decree may be reviewed on appeal from the final 

decree.33 . 

A previous order, judgment, or decree which is 
final in its nature and from which an appeal might 
have been taken is not brought up by, and cannot 
be considered or reviewed on, an appeal from a sub- 
sequent order or decree,such as a decree con- 
firming a sale.^5 


Parties enfitled to allege error; estoppel. The 
court will not entertain assignments of error which 
appellant bases on rulings, orders, or proceedings in 
the trial court which may be prejudicial or injuri- 
ous to others, but are not so as to him;^® and a 
decree will not be reversed at the instance of ap¬ 
pellant because of alleged errors which concern only 
parties below who are not parties to the appeal.^^ 

An appellee is not entitled to present for review 
exceptions taken by him to rulings, orders, instruc- 
tions, decisions, or findings of the trial court, or to 
attack the judgment entered below, unless he has 
taken or sued out a separate, or cross, appeal 
if he has not done so he cannot go beyond sup- 
porting the judgment and opposing every assign- 
ment of error.39 Findings in equity may be re- 
vised at the instance of appellant, if they are against 
the weight of evidence, but not on behalf of ap¬ 
pellee if the revision of the findings carries with 
it as an incident a revision of the judgment.^0 

A party on appeal will not be permitted to take 
advantage of errors which he himself invited or 
induced the trial court to commit,^! and a party 


28. U.S.—XJ. S. ex rei. Mensevich 
V. Tod, N.T.. 44 S.Ct. 282, 264 U.S. 
134, 68 L.Ed. 591. 

29. U.S.—Bauserman v. Blunt, Kan., 
13 S.Ct. 466. 147 U.S. 647, 37 L.Ed. 
316—Mendenhall v. Hali, La., 10 

S.Ct. 616, 134 U.S, 559, 33 HEd. 

1012 . 

30. U.S.—Fitzpatrick v. Flannagan, 
Miss., 1 S.Ct. 369, 106 U.S. 648, 27 
r^.Ed. 211. 

31. U.S.—Stone v. South Carolina, 

S. C., 6 S.Ct. 799, 117 U.S. 430, 29 
L.Ed. 962. 

32. U.S.—Central Trust Co. v. Sea- 

songood, Ohio, 9 S.Ct. 575, 130 

U.S. 482, 32 L.Ed. 985—Porter v. 
Pittsburgh Bessemer Steel Co., 
Ind., 7 S.Ct. 741, 120 U.S. 649, 30 
L.Ed. 830. 

33. U.S.—Buckingham v. McLean, 
Ohio, 13 How. 150, 14 L.Ed. 91. 

34. U.S.—Central Trust Co, of New 
York V. Grant Locomotive Works, 
Ohio, 10 S.Ct. 736, 135 U.S. 207, 
34 L.Ed. 97—Terry v. Sharon, CaL, 
9 S.Ct. 705, 131 U.S. 40, 33 L.Ed. 
94. 

35. U.S.—Turner v. Farmers’ L. & 

T. Co., 111., 1 S.Ct. 519, 106 U.S. 
552, 27 L.Ed. 273. 

36. U.S.—^Diaz A. v. Patterson, Ca- 

nal Zone, 44 S.Ct. 151, 263 U.S. 
399, 68 L.Ed. 366, affirming, C.C. 
A.1922, 281 F. 394—Hitchman Coal 
& Coke Co. V. Mitchell, W.Va., 38 
S.Ct. 66, 246 U.S.- 229, 62 L.Ed. 
260, L.R.A.1918C 497, Ann.Cas. 

1918B 461, reversing Mitchell v. 
Hitchman Coal & Coke Co., 214 F. 


685, 131 C.C.A. 425, appeal grant- 
ed 221 F. 1022, 136 C.C.A. 665, cer¬ 
tiorari granted 36 S.Ct. 450, 241 U. 
S. 644, 60 L.Ed. 1218 and which 
reversed, D.C., Hitchman Coal & 
Coke Co. V. Mitchell, 202 F. 612, 
mandate stayed 38 S.Ct. 190, 62 
L.Ed. 260—Sage v. Central R. Co., 
lowa, 99 U.S. 334, 25 L.Ed. 394. 

37. U.S.—Goodwin v. Fox, 111., 9 S. 
Ct. 367, 129 U.S. 601, 32 L.Ed. 805. 

38. U.S.—Helvering v. Pfeiffer, 58 
S.Ct. 159, 302 U.S. 247, 82 L.Ed. 
231, afflrming, C.C.A., Pfeiffer v. 
Commissioner of Internal Revenue, 
88 F.2d 3—^U. S. v. American Ry. 
Express Co., Ga., 44 S.Ct. 560, 
265 U.S. 425, 68 L.Ed. 1087, re¬ 
versing, D.C., American Ry. Ex¬ 
press Co. V. U. S., 293 F. 31— 
Bothwell V. U. S., 41 S.Ct. 74, 254 

U.S. 231, 65 L.Ed. 238, afflrming 
54 Ct.Cl. 203. 

4 C.J. p 694 note 98. 

Overrolingr of ohjection to venae 
U.S.—Peoria & P. U. Ry. Co. v. U. 
S., 111., 44 S.Ct. 194, 263 U.S. 528, 
68 L.Ed. 427. 

39. U.S.—Peoria & P. U. Ry. Co. v. 
U. S., supra—Southern Pine Lum- 
her Co. v. Ward, Okl., 28 S.Ct. 239, 
208 U.S. 126, 52 L.Ed. 420—Lan- 
dram v. Jordan, D.C., 27 S.Ct 17, 
203 U.S. 56, 61 L.Ed. 88. 

TTrglng xnatter of record 

"Appellee may, without taking a 
cross-appeal, urge in support of a 
decree any matter appearing in the 
record, although his argument may 
involve an attack upon the reason- 
ing of the lower court or an in- 


sistence upon matters overlooked or 
ignored by it."—U. S. v. American 
Ry. Express Co., Ga., 44 S.Ct. 560, 
564, 265 U.S. 425, 68 L.Ed. 1087, re¬ 
versing, D.C., American Ry. Express 
Co. V. U. S., 293 F. 31. 

Declsion on wrong groand 

The decision below may be sus- 
tained without a cross-appeal even 
though it was rested on a wrong 
ground.—Helvering v. PfeifCer, 68 S. 
Ct. 159, 302 U.S. 247, 82 L.Ed. 231, 
afflrming, C.C.A., Pfeiffer v. Commis¬ 
sioner of Internal Revenue, 88 P.2d 
3, 

Eztent of appellee’8 contention 

Without a cross appeal, an appel¬ 
lee may urge in support of a decree 
any matter appearing in record, al¬ 
though involving an attack on the 
reasoning of the lower court or an 
insistence on a matter overlooked 
or ignored by it, but may not at¬ 
tack the decree with a view to en- 
larging his own rights or lessening 
the rights of his adversary, whether 
he seeks to correct an error or to 
supplement the decree.—Morley 
Const. Co. V. Maryland Casualty Co., 
Mo., 67 S.Ct. 325, 300 U.S. 185, 81 
L.Ed. 593, reversing, C.C.A., 84 P.2d 
522, certiorari gmnted 57 S.Ct. 43, 
299 U.S. 529, 81 L.Ed. 389, rehearing 
denied 57 S.Ct. 505, 300 U.S. 687, 81 
L.Ed. 888. 

40. U.S.—Morley Const. Co. v. 

Maryland Casualty Co., supra. 

41- U.S.—^Alexander v. Cosden Pipe 

Line Co., Okl., 64 S.Ct. 292, 290 U.S, 

484, 78 L.Ed. 452, reversing in part, 

C.C.A., 63 F.2d 663, certiorari grant- 
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assigning error to a portion of a decree cannot have 
it reversed in that particular where he fails to fur- 
nish the data necessary for the change requested;^2 
but a plaintiff against whom judgment is rendered 
is not estopped to assert, on appeal or error, that 
the court to which he resorted had no jurisdiction 
of the person of defendantd^ A party who pleads 
over, or proceeds to trial on the merits, after an ad¬ 
verse decision on his motion for verdict^^ or for 
nonsuit^® will not be permitted to allege error in 
such decision. 

Awendfnent; additional proofs; trial de novo. 
The amendment of a pleading so as to show ju- 
risdictional facts may now be allowed by the su¬ 
preme court, under empowering statute, or the court 
in proper circumstances, consider the plead 


ing as so araended:« but an amendment of a plead¬ 
ing will not be permitted where it would have the 
effect of reversing the judgment or in any way af- 
fecting a substantial right of the adverse party. ‘ 
A motion to amend a bili, first mado in the supreme 
court, will be overruled where it doos not appear 
that the alleged facts have bcen recently di.scovered 
and there is no affidavit in respeet of them.'** 

Defects in proofs cannot be supidicd in the su¬ 
preme court, and that court can determine a cause 
only on the record of the court below;'*» an ap¬ 
peal to the court is in no sense a trial de novo.''" 

Presumptions. The supreme court will indulge 
a presumption in favor of the correclncss of the 
judgment, order, or decree from which the appeal 
was taken,"i the burden of showing error being on 


ed 54 S.Ct. 48, 290 U.S. 608, 78 L.Bd. 
532—Minneapolis & St. L. R. Co. 
V, Winters. 37 S.Ct. 170. 242 U.S. 
353, 81 L.Ed. 358, Ann.Cas.l918B 
54, affirming Winters v. Minneapo¬ 
lis & St. L. R. Co., 155 N.W. 1103. 
131 Minn. 496—York EI. R. 
Co. V. Fifth Nat. Bank, N.Y., 10 S. 
Ct. 743, 135 U.S. 432, 34 L.Ed. 231. 

4 C.J. p 701 note 49 [a] (6). 

UCode of trial g‘eiierally 

Where a party voluntarily adopts 
a certain form of procedure or 
agrees to the manner in which his 
rights shall be submitted for de- 
termination in the trial court, he 
will not be permitted to complain, on 
appeal or error, that proceedings 
had in conformity thereto were er- 
roneous.—Perego v. Dodge, Utah, 16 
S.Ct. 971, 163 U.S. 160, 41 L.Ed. 113. 

Admisslon of evidence 

Appellant or plaintifC in error will 
not be permitted to assign as error 
the admission of evidence which he 
himself has introduced.—Chicago & 
E. I. R. Co. V. Collins Produce Co., 
111., 39 S.Ct. 189, 249 U.S. 186, 63 L. 
Bd. 662, afflrming 235 F. 857, 149 
C.C.A. 169—McGillin v. Bennett, 
111., 10 S.Ct. 122, 132 U.S. 445, 33 
L.Edi 422—'Avendano v. Gay, La., 8 
Wall. 376, 19 L.Ed. 422. 

Instmctions 

,A defendant in error will not be 
heard to allege error in an instruc- 
tion given at his request by the trial 
court.— Maxwell Land-Grant Co. v. 
Dawson, N.M., 14 S.Ct. 468, 151 U.S. 
686, 38 L.Ed. 279. 

PluAlng 

A party on appeal is precluded 
frorn attacking a finding or conclu^ 
sion amended at his instance.—U. S. 
V. St Louis & M- "V. Transp. Co., 22 
S.Ct 360, 184 U.S. 247, 46 L.Ed. 620, 
aflarming 33 CtCl. 251. 

Judgment or order; amonnt of re- 
' covery 

(1) A party who procures the ren- 


dition or entry of a judgment, de¬ 
cree, or order, or is responslble for 
error therein, is estopped to assert, 
on error, that it is erroneous. U. 
S. V. Memphis, Tenn., 97 U.S. 284, 24 
L.Ed. 937. 

(2) An appellant is precluded from 
objecling, on appeal, that an ex- 
cessive allowance was made to his 
adversary out of a fund in which 
both of them are interested, where 
he has received the benefit of a sim- 
ilar allowance.—Terry v. Abraham, 
Ga., 93 U.S. 38, 23 L.Ed. 794. 

42. U.S.—Chicago, M. & St. P. Ry. 
Co. V. Des Moines Union Ry. Co., 
lowa, 41 S.Ct 81, 254 U.S. 196, 65 
L.Ed, 219, modifying, C.C.A., 264 
F. 927, 166 C.C.A. 289, in which 
certiorari is granted 39 S.Ct. 288, 
249 U.S. 695, 63 L.Ed. 794. 

43. U.S.—Capron v. Van Noorden, 
N.C., 2 Cranch 126, 2 L.Ed. 229. 

44. U.S.—Accident InS. Co. of North 
America v. Crandal, IlL, 7 S.Ct. 
686, 120 U.S. 627, 30 L.Ed. 740. 

45. U.S,—Sigafus V. Porter, N.Y., 
21 S.Ct 34, 179 U.S. 116, 45 L 
Ed. 113, reversing 84 P. 430, 28 C. 
C.A. 443. 

46. U.S.—Smith V. McCullough, Okl., 
46 S.Ct 338, 270 U.S. 456, 70 L. 
Bd. 682, reversing, C.C.A., 285 F. 
698 —^Norton v. Larney, Okl., 45 S. 
Ct 146, 266 U.S. 611, 69 L.Ed. 
413, afflrming, C.C.A., 289 F. 396. 
Where enough. appears pn. the face 

of the papere to give the court ju¬ 
risdiction, it is within its discretion 
to allow the pleadlngs to be amend¬ 
ed on motion, provided no new causo 
of action, affecting the jurisdiction 
of either court, is thereby Intro¬ 
duced.—Kennedy v, Georgia Bank, 
Ga., 8 How. 686, 12 L.Ed. 1209. 

XTnder former practice, such 
amendment was permissible only If 
both parties consented thereto,— 
Pletcher v. Peck, Mass., 6 Cranch 


87, 3 L.Ed, 162—26 CJ. P 780 notes 
14. 15. 

47. U.S.—Jonea v. Moehan, Mlnn., 
20 S.Ct 1, 176 CLS. 1, 44 UK<X. 
49. 

48. U.S.—Hodgson v. Fedeml Oll & 
Development (“Io., Wyo., 47 S.Ct. 
602, 274 U.S. 15, 71 L.Ed. 901, 64 
A.L.R. 869. afflrming, C.C.A., 6 IL 
2d 442, afflrming, D.C., 286 F. 646. 

40 , U.S.—Ilo(*rn(T V, Himon, N.L. 91 
U.S. 149, 23 L.Ed. 267. 

4 C.J. p 724 notes 6. 

Ia equlty cases, no now evidence 
can be recedved in the supreme 
court.—Blease v. Garlington, 8.C., 
92 U.S. 1, 23 L.Ed. 521. 

50. Cal.—Sanborn v. Pariffo Mut 
Life Ins. Co., 108 I>.2d 468. 42 Cal. 
App.2d 90. 

61. U.S.—Uagnell v. Brodorit‘k, Mo., 
13 IHit 436, 10 L.Ed. 236. 

Admlasloa and reoeptlon of evidence 

(1) Where evidence wa» admitted 
and the record dc>e« not show any 
ruling on an objeetlon thereto, it 
may bo presumed that the evidence 
was admitted by e.onsent—Shiiids 
V. Hanbury, IU., 9 S.Ct 176, 128 U. 
S. 684, 32 L.Ed. 666. 

(2) If the trial court rejected 
an offer of testimony, and allowed 
a bili of exceptions, which «howa 
that the offer was made and re- 
fused, and there i« nothing alae In 
the record to indicate bad falth, the 
supreme court must assume tbat the 
proof oould have been made.--Scot- 
land County v, Hlll, Mo., 5 S.Ct. 93, 
112 U.S. 183, 28 I..Ed. 692, 

SnflLoleuoy of ovidenoa 

(1) Whero tho appeal ie on the 
judgment roll alone, the court '‘must 
assume that thero was sufficient evi¬ 
dence to suatain the courts decree." 
—Neblett V. Carpenter, 59 S.Ct 170, 
174, 306 U.S, 297, 83 L.Ed, 182, af- 
ffrming Carpenter v. Pacific Mut. 
Life Ins. Co. of Cal„ 74 P.2d 761, 
10 Cal.2d 307, certiorari granted 
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Neblett v. Carpenter, 58 S.Ct. 1039,' 
304 U.S. 555, 82 L.Ed. 1524, certio¬ 
rari denied 59 S.Ct. 61, 305 U.S. 562, 

83 li.Ed. 354, and rehearing denied 59 
S.Ct. 355, 305 U.S. 675, 83 L.Ed. 437. 

(2) Where the determination of a 
question presented for review de- 
pends on evidence, and the record on 
appeal does not show or purport to 
Show all the evidence pertaining to 
it in the manner required by the 
practice in the particular jurisdic- 
tion, it wili be presumed that the 
evidence was sufficient to sustain 
the ruling or the action of the court. 
—Cohn V. Daley, Ariz., 19 S.Ct. 802, 
174 U.S. 539, 43 L.Ed. 1077. 

(3) In case bili of exceptions does' 
not contain all evidence, it will be 
presumed that evidence omitted was 
sufficient to justify refusal of direct- 
ed verdict.—Krauss Bros. Lumber 
Co. v. Mellon, Ala., 48 S.Ct. 358, 276 

U. S. 386, 72 L.Ed. 620, reversing, C. 
C.A., 18 F.2d 369, certiorari granted 
48 S.Ct. 35, 275 U.S. 513, 72 L.Ed. 
400, certiorari denied 49 S.Ct. 513, 
279 U.S. 872, 73 L.Ed. 1008, and 
amended 48 S.Ct. 527, 72 L.Ed. 1018, 
mandate conformed to, C.C.A., 30 
F.2d 901. 

Presumption for reversal 

(1) "We will not . . . indulge 

in any presumptions unfavorable to 
the judgment, and for the purpose 
of reversing it, unless they are nat- 
ural and probable, and such as ought 
to be drawn from the facts actually 
found by the court below.”—^Bear 
Lake River Waterworks & Irriga- 
tion Co. V. Garland, Utah, 17 S.Ct. 
7, 14, 164 U.S. 1, 41 L.Bd. 327. 

(2) The court will not, for the 
purpose of finding reversible error, 
presume the existence of facts as to 
which the record is silent.—Collins 

V. Riley, W.Va., 104 U.S. 325, 26 
L.Ed. 752. 

Pleading 

(1) In case the pleadings are sub- 
stantially sufficient, but contain a 
slight defect or omission, it will 
be presumed that the omission was 
supplied or the defect cured by the 
evidence.—Stockton v. Bishop, Pa., 
4 How. 155, 11 L.Ed. 918. 

(2) On review of an order or judg¬ 
ment dismissing a pleading on the 
ground of its insufficiency in law, it 
must be assumed that the allegations 
thereof are true.—U. S. v. Rio 
Grande Dam & Irrigation Co., 19 S. 
Ct. 770, 174 U.S. 690, 43 L.Ed. 1136, 
reversing 9 N.M. 292, 51 P. 674. 

(3) On appeal from judgment 
granting a motipn to dismiss the 
complaint in an action to ehjoin 
enforcement of an order of the fed- 
eral Communications conimission, al¬ 
legations of complaint must be ac- 
cepted as true.—Columbia Broad- 
casting System v. LF. ,S., N.Y., 62 S 
Ot. 1194, 316 U.S. 407, 86 L.Ed. 1&63 
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(4) Where a case was submitted 
and decided on the pleadings, every 
uncontradicted allegation of fact by 
the unsuccessful party must be tak- 
en as true.—Postal Telegraph Ca- 
ble Co. V. City of Newport, Ky,, 38 
S.Ct. 566, 247 U.S. 464, 62 L.Ed. 1215, 
reversing 169 S.W. 700, 160 Ky. 244. 

(5) Averments of bili for injunc- 
tion must be taken as true on ap¬ 
peal from decree granting permanent 
injunction after motion to dismiss 
bili was overruled.—Smith v. Illi¬ 
nois Bell Telephone Co., 111., 46 S.Ct. 
408, 270 U.S. 587, 70 L.Ed. 747. 

(6) It will be presumed that a 
court rule concerning the time of 
filing a plea, but not set out in the 
record, sustains the refusal of the 
lower court to permit the filing of 
the plea.—^Washington, Alexandria & 
Georgetown Steam Packet Co. v. 
Sickles, D.C., 19 Wall. 611, 22 L.Ed. 
203. 

(7) In case it does not appear that 
there was any ruling or action of the 
lower court on a demurrer, and the 
case was otherwise disposed of, it 
will be presumed that the demurrer 
was waived or abandoned.—Basey v. 
Gallagher, Mont., 20 Wall. 670, 22 L. 
Ed. 452. 

(8) The issues raised by a plea 
will' be presumed to have been 
waived or abandoned at the trial, 
where, after a demurrer to such 
plea had been sustained without ex- 
ception taken, defendant went to 
trial on the merits without ob- 
jection, and introduced evidence on 
other issues, and no evidence was 
ofCered or introduced on either side 
relating to the matters set out in 
such plea.—German Alliance Ins. Co. 
V. Hale, Ala., 31 S.Ct 246, 219 U.S. 
307, 55 L.Ed. 229. 

(9) If the record is complete, the 
existence of other grounds for strik- 
ing out a plea or answer than those 
appearing therein will not be pre¬ 
sumed.—Garnharts v. U. S., Ala., 16 
Wall. 162, 21 L.Ed. 276. 

Dismlssal 

If, in a suit to enjoin the enforce¬ 
ment of a state statute, the state was 
required to establish that an inspec- 
tion fee was not excessive, the state 
will be deemed, on appeal from a de¬ 
cree dismissing the suit, to have sus¬ 
tained the burden.—Bourjois, Inc. v. 
Chapman, Me.,, 57 S.Ct. 691, '301 U.S. 
IS^S, 81 L.Ed. 1027. 

Verdict and flndings 

(1) Verdict in action fdr injuries 
deemed to establish defendant'© neg- 
ligent failure to furnish safe 'appli- 
ance.—SoconyWacuum Oil Co. v. 
Smith, ' Isr.T., '59 S.Ct, 262, 1305 U.S. 
124, 813 L.Ed: :265,'’afflrming, C.C.A., 
.Smith V. Socony Vacuum Oil Co., 96 
‘P.2d 98,' certiorari granted Socony- 
Vacuum Oil Co. v. Smith, '5'9 S.Ct. 81, 
3'.5 U.S. 586, 83 L.Ed. 370. ‘ 
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(2) Presumptions will not be in- 
dulged in favor of a general finding 
by the court where the findings are 
based on agreed or stipulated facts 
and it was not agreed that inferences 
might be drawn.—Burr v. Des Moines 

R. & Nav. Co., lowa, 1 Wall. 99, 17 L. 
Ed. 561. 

(3) The court will indulge in pre¬ 
sumptions favorable to the report 
and findings of a master, referee, au¬ 
ditor, or commissioner.—Camden v. 
Stuart, W.Va., 12 S.Ct '585, 144 U.S. 
104, 36 L.Ed. 363—Kimberly v. Arms, 
Ohio, 9 S.Ct 355, 129 U.S. '512, 32 L. 
Ed. 764. 

(4) Where the evidence is conflict- 
ing, the presumption is in favor of 
the sufficiency of the evidence to sup- 
port the findings or report of such 
offlcer.—Callaghan v. Myers, 111. 9 S. 
Ct 177, 128 U.S. '617, 32 L.Ed. 547. 

New trial; rehearing 

(1) Where the lower court over¬ 
ruled a motion for a new trial, it will 
be presumed that it considered all 
the grounds of the motion.—Haws v. 
Victoria Copper Mining Co., Utah, 16 

S. Ct 282, 160 U.S. 303, 40 L.Ed. 436. 

(2) Where a transcript on appeal 
shows that on the entry of the de¬ 
cree a motion was made for a re¬ 
hearing, but fails to ‘Show any dis- 
position thereof at the same term, 
and shows that at the next term an 
order was made setting the cause for 
hearing, and that shortly afterward 
an order was entered nunc pro tunc 
granting the rehearing, it must be 
presumed that a rehearing was actu¬ 
ally granted at the trial term.— 
Fowler v. Equitable Trust Co., 111., 
12 S.Ct. 1, 141 U.S. 384, :35 L.Ed. 786. 

jTadgment or decree 

(1) In the absence of a contrary 
showing, it will be presumed that the 
juxigment appealed from was author- 
ized by the pleadings.—Morgan v. 
Eggers, Ind., 8 S.Ct. 1041, 127 U.S. 63, 
32 L.Ed. 56. 

(2) Where it does not appear that 
all the evidbhce is before the court, 
it will be presumed that the missing 
evidence,- together with that in the 
record, would be sufficient to support 
the judgment.—Zimmerman v. Hard- 
ing, Puerto Rico, 33 S.Ct. 387, 227 U. 
S. 489, 57 L.Ed. 608. 

(3) Where the case was tried be¬ 
fore the court without a jury, the 
judgment is presumed to have been 
based only on the competent evi- 
dence.—J. J. McCaskill Co. v. U. S., 
Fla., 30 S.Ct. 386, 216 U.S. 504, '54 L. 
Ed. 590. 

(4) Where a decree recites that it 
is by consent, the requisite authority 
to consent will be presumed to have 
been found by the lower court on a 
due showing.—Pacific R, R- v. Ketch- 
um, ,Mq., 101.U.S. 289, 26 L.Ed, 932. 

Taklng aad perfecting appeal 

(1) Prtesumption in favor of the 
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the party alleging it.^^ It has been held that every 
xeasonable presumption should be indulged against 
waiver of a trial by jury,®» and that the regularity 
o£ the transfer of a caiise from a state to a federal 
court will be presumed.®^ 

Discretion of lower court. The general principle 


that the supreme court will not review the aclions 
or rulings of lower courts with respect to matters 
resting in their judicial discretion, unless an abuso 
of discretion is clearly shown, has bceii applicd to 
matters pertaining to parties,pleadings,^»^ bail,^'^ 
the grant or denial of a temporary, intoi loculory, or 
preliminary injunction,^» the appointment of a ro- 


grant or allowance of the appeal. 
Washington, G. & A. R. Oo. v. Brad- 
leys, D.€., 7 Wall. 575, 19 L.Ed. 274. 

(2) Presumption in favor of the 
proper amount of the appeal bond or 
undertaking.—French v. Shoemaker, 
Va., 12 Wall. S6, 20 L.Ed. 270. 

(3) Presumption that the dating of 
a writ of error, oitation, and bond as 
of a day prior to the rendition of 
judgment was a clerical error.— 
Glenn v. Liggett, Mo., 10 S.Ct. 867, 
13'5 U.S. -533, ;34 L.Ed. 2'62. 

(4) ISTo presumption that there are 
other parties than those named In 
the writ of error.—Gumbel v. Pitkin, 
La., 5 S.Ct. 616, ri'3 U.S. 545, 28 L.Ed. 
1128. 

Bili of exceptions 

(1) The court will presume, in the 
absence of a contrary showing, that 
the 'bili of exceptions, case, or state- 
ment of facts contains everything 
necessary and material 'to a review 
of the points of error specified.— 
Arthurs v. Hart, La., 17 How. '6, 15 
L.Ed. '30. 

(2) Where it appears that the hili 
of exceptions, case, or statement of 
facts was settled, it will be pre- 
sumed, in the absence of a contrary 
.showing, that the settlement was 
regular.—U. S. v. Hodge, La., 6 How. 
279, 12 L.Ed. 437. 

(3) In these circumstances, it will 
also be presumed that the judge or 
other person who signed and ap- 
proved the bili, case, or statement 
had the requisite authority to do so. 
— ^^Cooke V. Avery, Tex., 13 S.Ct. 340, 
147 U.S. 375, 37 L.Ed. 209. 

('4) It Will be presumed that a fll- 
ing nunc pro tunc was not improper. 
—McGavock V. Woodlief, La», 20 
How. 221, 15 L.Ed. 884. 

(5) The court will not presume 
that all the evidence is in the bili of 
exceptions where to do so would. ne¬ 
cessitate a further presumption of a 
direct violation of a settled rule of 
practice that the bili of exceptions 
should contain only so much of the 
evidence as is necessary to explain 
the rulings of the court to which ex¬ 
ceptions were taken.—Grand Trunk 
R. 'Co. V. Ives, Mich., 12 S.Ct. 679, 
14-4 U.S. 408, 36 L.Ed. 485, afflrming, 
C.C., 35 F. 176. 

Other matters 

(1) Existence of certificate of at- 
torney general presumed.—U. S. v. 
Winston. Wash., 18 S.Ct. 701, 170 U. 


S. 522, 42 LEd. 1130, affirming 73 F. 
149, 19 C-GA. 419. 

(2) There being no evidence to the 
contrary, the supreme court, on ap¬ 
peal, will adopt the assumption that 
trustees for shareholder savings 
banks acted lawfully in making pay- 
ments to receiver of insolvent na- 
tional bank.—Korbly v. Springflcld 
Inst. for Savings, Mass., 38 S.Ct. 88, 
245 U.S. -330, 62 L.Ed. '326, affirming 
Pepper v. Springfield Inst. for Sav¬ 
ings, 218 P. 81-4, 134 C.C.A. 502. 

(3) On review of conviction for vi¬ 
olation of interstate commcrce com- 
mission’s order prescribing prefer- 
ences for shipments of coal, under 
statute, the supreme court must as¬ 
sume that an emergency contemplat- 
ed by the statute existed as found by 
the Commisslon and alleged in the 
indictment.—Avent v. U. S., Ohio, 4-6 
S.Ct. 34, 266 U.S. 12‘7, 69 L.Ed. 202. 

(4) Where record does not show 
that defendants delayed hearing of 
their motion to transfer equlty suit 
to law side, presumption Is that mat- 
ter was referred to judge sitting in 
equity to be heard at court's convo- 
nience.—Schoenthal v. Trving Trust 
Co., N.Y., '53 S.Ct 60, 827 U.S. 92, 77 
L.Ed. 185, reveraing, C.C.A., Irving 
Trust Co. V, Schoenthal, 5'4 F.2d 1070, 
certiorari granted 52 S.Ct 469, 285 

U. S. '536, 76 L.Ed. 929. 

(5) On appeal from the court of 
claims, which had twice 'tried a 
breach of contract case againat the 
post office deparlment, it will bo as- 
sumed that the court, In flxing dam- 
ages, gave proper conslderation to 
elements afCecting the cost of per- 
formance and to the fact that plain- 
tiff did not actually manufacture the 
goods covered by tho contract.—U. S. 

V. Purcell ‘Envelope Co., 39 S.Ct. 300, 
249 U.S. 313, 6:3 L.Ed, 620, affirming 
Purcell Envelope Co. v. U. S., 61 Ct 
Cl. 211. 

(6) On appeal from decree of fed¬ 
eral district court dismissing bili on 
the ground that the controversy was 
res judicata by reason of denial of 
petition to state supreme court un¬ 
der 'Cal. Pub. Utilities Act § '67, for 
writ of review to the commission, it 
may be presumed that the petition, 
not in the record, circumstantially 
exhibited and submltted to the court 
the questions It was authorlzed to 
entertain, including a determination 
of whether the comnaission '3 order 
violated any right under the federal 
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cons'titution.—Napa Valley Electric 

Co. V. Railroad Oommiaslon of Call- 

fornia, Cal., 40 S.Ct. 174, 251 IT.S. 

366, 64 L.Ed. 310, affirming, D.t:., 257 

P. 197. 

52. U.S.—Earle v. Myers, 28 S.th. 86, 
207 U.S. 2'4.4, 52 I..Ed. 191, nwcrs- 
ing 25 App.D.C. '582—Hagnoll v. 
Broderick, Mo., 13 Pct. 4'30, 10 L. 
Ed. .235. 

53. U.S.-—Hodges v. Easlon, WIh., 1 
S.Ct. 307, 106 U.S. 408, 27 L.Ed. 169. 

54. U.S.—Barnette v. WellH Fargo 

Nevada Nat. Bank of San Fraiicls- 
co, Cal., '46 S.Ct. 320, 270 U.S. 438, 
70 L.I^.d. 669, a.ffimUng, <\'C.A.. 

Wells Fargo Nevada Nat. Bank of 
San Francisco v. Barnett<s 298 F. 
689, 43 A.TaR. 916, reverslng. I).C., 
Barnette v. Wells Fargo Nevada 
Nat. Bank of San Franclsco, 277 F. 
110—rittsburg, 0. & St. L. H. Co. 
V. Ramscy, 111., '22 Wall. 322, 22 L, 
Ed. 823. 

55. Authorlzlng uew parties 

U.S.— U. s. ex rei. Stal(^ of LouiHlana 
V. Boarrnan, La., 37 S.Ct. 605, 244 
U.S. 397, ’61 L.Ed. 1222. 

56. Bullugs on amendmentB to 
pleadinga 

U.S.—U. s. V. Lehlgh Valhw R. Co., 
X»a., 31 S.cn. 387, 220 U.S. 257, 55 
L.Ed. 458—-Eberly v. Moore, T(*x., 
2'4 How. 1'47, 16 L.Ed. 612. 

4 C.J. p 800 noU 54 [bj. 

ImpoBition of torma on motion to 
amend pleadlng 

U.S.—SheetH v. StOdem, Ind., 7 Wall. 
416, 19 L.Ed. 100. 

Aooepting or rejeotlng addltlonal or 
snpplemental pleadingB 

U.S.—General ,Inv. Co. v. Lake Shore 
& M. S. Ry, 'Co., Ohio. 43 S.Ct. 106, 
200 U.S. 261, 67 L.Ed. 241, modlfy- 
ing, O.O.A., 269 F. 235. 

4 C.J. p 802 note 66. 

67. U.S,—Morsell v. Hali, Md., 13 
How. '212, 14 L.Ed. 117. 

sa. U.S.—Rogers v. Ulli, N.Y., 53 
S.Ct. 731, '289 U.S. 682, 77 L.Ed. 
1385, 88 A.L.R. 744, reverslng, C. 
C.A., 62 IC2d 1079, certiorari grant- 
cd 63 S.Ct. 693, 28-9 U.S. 7r6, 77 U 
Ed. 1.469, followlng, 'C.C.A., 60 F.2d 
109^—State of Alabama v. U* S., 
Ala., 49 S.Ct. 266, 279 U.S. 229, 73 
L.Ed. 676—United Xfuel Ga« Co» v. 
Public Service CommlHfcilon of Wtsat 
Virginia, W.Va., 49 S.Ct. 157, 278 
U.S. 322, 73 L.Ed. 402, affirming, D. 

14 F.2d 209—Prendergast v. 
New York Telephone Co., N.Y., 413 
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ceiver,59 the grant or denial of a rcinstatement of or postponement,®^ the grant or denial of a new 
the cause after a dismissal or nonsuit,®® change of trial,®^ proceedings following judgment,'^ the al- 
venue,®! consolidation of causes,®^ course and con- lowance and perfecting of appeals or other proceed- 
duct of trial generally,®^ reception of evidence,^^ ings for review,’^^ the awarding or taxation of 
qualification®^ or cross-examination^® of witnesses, costs,'^^ and the construction and application of 
the allowance of leading questions,^'^ continuance court rules.'^^ Legal discretion vested in a lower 


S.ct. '466, ‘262 U.S. 43, 67 L.Ed. 853 
—Meccano, Limited, v. John Wan- 
amaker, 'New York, 40 S.Gt 463, 
'25'3 U.S. 1’36, 64 L.Ed. 822, affirm- 
ing" 250 P. 450, 162 C.C.A. 520, re- 
versing, D.C., 241 F. 133, and cer¬ 
tiorari granted 39 S.Ct. 10, 2'48 U. 
S. 554, 63 L.Ed. 419. 

Balance of injnry 

"Especially will the granting of 
. . . [a tem-porary injunction] be 

upheld, when the balance of injury 
as between the parties favors its is- 
sue.”—Prendergast v. New York Tei. 
Co., N.Y., 43 S.Gt. 4'66, '469, 262 U.S. 
43, 67 L.Ed. 853. 

59. U.S.—Milwaukee «& M. R. 'Co. v. 
Howard, Wis., 131 U.S. appendix 
Ixxxi, 18 L.Ed. 252. 

00. U.S.—Spencer v. Lapsley, La., 20 
How. 264, 15 L.Ed. 902—Welch v. 
Ma'ndeville, D.C., 7 Cranch 152, 3 
L.Ed. 299. 

61. U.S.—Kennon v. Gilmer, Mont., 
9 S.ct. 696, 1.31 U.S. 22, 33 L.Ed. 
110 . 

02. U.S.—District of Columbia v. 
Bailey, 18 S.Ct. 868, 171 U.S. 161, 
43 L.Ed. 118, reversing 9 App.D.C. 
360. 

63. U.S.—Philadelphia & T. R. Co. v. 
Stimpson, Pa., 14 Pet. 448, 10 L. 
Ed. 535. 

Aetion on demurrer to evldence 
U.S.—Van Stone v. Stillwell & Bierce 
Mfg. Co., Mo., 12 S.ct. 181, 142 U. 
S. 128, 35 L.Ed. 961. 

StLbmJLsslon of interrogatories or 
g.uestions for special findings 
U.S.—W. B. Grimes Dry Goods Co. 
V. Malcolm, Ind.T., 17 S.Ct. 158, 164 

U. S. 483, 41 L.Ed. 524. 

Birectlon of trial of iss'ae in equity 

by a j-nryl 

U.S.—Idaho & Oregon Land Impr. Co. 

V. Bradbury, Idaho, 10 S.Ct 177, 
132 U.S. '509, 33 L.Ed. 433. 

Instmctions 

Where matters of set-off are plead- 
ed by defendant in a suit by the 
United States, the refusal of the tri¬ 
al court to direct the 3ury to certify 
the amount which they may flnd to 
be due defendant from plaintiff will 
not be reviewed in the United States 
supreme court.—Schaumburg v. U. S., 
Pa., 103 U.S. 6'67, 26 L.Ed, 599. 

64. Rnlings as to enperiments 

U.S.—Ball V. U. S., Tex., 16 S.Ct 
1192, 163 U.S. 662, 41 L.Ed. 300. 

4 'C.J. p 816 note 64 [b]. 


Order of proof generally 
U.S.—Raub V. Carpenter, 2.3 S.Ct. 72, 
187 U.S. 159, 47 L.Ed. 119, affirm- 
ing 17 App.'D.C. 505—Throckmorton 
V. Holt, 21 S.ct. 474, 180 U.S. 552, 

45 L.Ed. 663, reversing 12 App.D.C. 
55*2. 

Admission of evidence in rebnttal 
U.S.—St. Paul Plow-Works v. Star- 
ling, Minn., 11 S.Ct. 80'3, 140 U.S. 
184, 35 L.Ed. 404, affirmed, C.C., 29 
P- 790—Johnston v. Jones, 111., 1 
Black 209, 17 L.Ed. 117. 

Beopening case for fUrther evidence 
after argument has been cozn- 
menced 

U.S.—Union Pac. R. Co. v. 'Chicago, 
M. & St. P. R, Co., Neb., 16 S.Ct. 
1173, 163 U.S. 564, 41 L.Ed. '26'5, 
affirmed '51 F. 309, 2 C.C.A. 174. 

05. U.S.—'Chateaugay Ore & Iron Co. 
V. Blake, N.Y., 12 S.'Ct. 731, 144 U.S. 
476, 36 L.Ed. 510—Congress & Ern- 
pire Spring Co. v. Edgar, N.T,, 99 
U.S. 645, 25 L.Ed. 487. 

66. U.S.—Rea v. State of Missouri, 
Mo., 17 Wall. 532, 21 L.Ed. 707. 

67- U.S.—Southwestern Brewery & 
Ice Co. V. Schmidt, 33 S.Ct. 68, 226 
U.S. 162, 57 L.Ed. 170, afflrming 107 
P. 677, 16 N.M. 232. 

68. U.S.—Cox V. Hart, Tex., 145 S. 
Ct. 376, 12 S.ct. 962, 36 L.Ed. 741— 
Spencer v. Lapsley, La., 20 How. 
■264. 15 L.Ed. 902. 

69. U.S.—^U. S. V. Socony-Vacuum 

Oil Co., Wis., 60 S.ct. 811, .310 U.S. 
150, 84 L.Ed, 1129, reversing, 'C.C. 
A., 105 F.'2d 809, reversing, D.C., 
U. S. v. Standard Oil Co. (Indiana), 
23 P.Supp. 9'37, motion denied 24 
F.Supp, 575, certiorari granted U. 
S. V. Socony-Vacuum Oil Co., 60 S. 
Ct. 124, 308 U.S. '540, 8^4 L.Ed. 455, 
and Socony-Vacuum Oil Co. v. U. 
S., 60 S.ct. 124, 308 U.S. 640, 84 L. 
Ed. 455, rehearing denied 60 S.Ct. 
1091, '310 U.S. 658, 84 L.Ed. 1421, 
and U. S. v. Sopony-Vacuum Oil 
Co., 60 S.ct. 1091, '310 U.S. 658, 84 
L.Ed. 1421—Pairmount Glass 
Works V. 'Cnb Pork Coal Co., Ind., 
63 S.ct. 25-2, 287 U.S. 474, 77 L.Ed. 
439, reversing, C.C.A., Cub Pork 
Coal Co. V. Pairmount Glass 
Works, 59 F.2d 539, certiorat*! 
granted Pairmount Glass Works v. 
Cub Pork Coal Co., 53 S.Ct. 24, 287 
U.S, '585, 77 L.Ed. 611. , 

3 C.J. p ‘505 note 55—4 C.J. p 830 note 

46 [e]—17 C.J. p, 248 note ^ 
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Inadeqnate damages 

Where jury awarded only nominal 
damages, although evidence showed 
substantial damages, refusal to grant 
ne-yv trial could not be held errone- 
ous as matter of law, where trial 
court, so far as record shows, did 
not explain ruling or interpret ver- 
dict.—Pairmount Glass Works v. Cub 
Pork Coal Co., Ind., 53 S.Ct. 262, 287 
U.S. 474, 77 L.Ed. 4139, reversing, 'C. 
C.A., Cub Pork Coal Co. v. Pairmount 
Glass Works, 59 P.'2d 539, certiorari 
granted Pairmount Glass Works v. 
Cub Pork Coal Co., 53 S.Ct. 24, 2S7 
U.S. 585, 77 L.Ed. 511. 

Circamstances justifying re'view 
Denial of new trial may be re¬ 
viewed if trial court erroneously ex- 
cluded from consideration matters 
appropriate to decision on motion 
therefor, or if trial court acted on 
mistaken view that there was no ju- 
risdiction to grant motion, or that 
there was no authority to grant it on 
grounds advanced.—Pairmount Glass 
Works V. Cub Fork Coal Co., supra. 

70. Aetion on application to amend 
or correot judgment 

U.S.—Ex parte Morgan, Ind., 5 S.Ct 
825, 114 U.S. 174, 29 L.Ed. 135— 
Slicer v. Bank of Pittsburg, Pa., 16 
How. 571, 14 L.Ed. 1063. 

Bruling on motion to set aside docree 
U.S.—Terry v. Commercial Bank, 
Ala., 92 U.S. 454, 23 L.Ed. 620. 
Rnling on motion to 'vacate defanlt 
judgment 

U.S.—Rio Grande Irrigation & Col- 
onization Co. v. Gildersleeve, N.M., 
19 S.ct. 761, 174 U.S. 603, 43 L.Ed. 
1103. 

71. U.S.—The Dos Hermanos, La., 
10 Wheat. 306, 6 L.Ed. 328. 

Terms, conditions, and snfflciency of 
appeal bond 

U.S.—New Orleans Ins. Co. v, E. D. 
Albro Co.. La., 5 S.Gt. '289, 112 U.S. 
506, 28 L.Ed. 809—Jerome v. Mc- 
Carter, Mich., 21 Wall. 17, 22 L. 
Ed. 515. 

72. U.S.—^Newton v. Consolidated 
Gas Co. of New York, N.Y., 44 S. 
Ct. 481, 2'65 U.S. 7S, 68 L.Ed. 909, 
settfng aside dismissal of appeal 
and affirming 44 S.Ct. 401, '264 U.S. 
'671, 68 L.Ed. 909, dismissing ap¬ 
peal, D.C., Consolidated Gas Co. of 
New York v. Newton, 291 P. 704. 

*73n U.S.—Manhattan Life Ins. Co. v. 
Francisco, Cal., 17 Wall. 672, 21 L. 
Ed. 698. ' 
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court does not extend to a refusal by it to apply 
well settled principies of law to a conceded state 
of facts.*^^ 

Questions of lazv or fact; verdicts; findings. 
As a general rule, the supreme court will confine it- 
self to the determination of questions of law,'^^ 
although it has been said that the court, in dealing 
with mixed questions of law and fact, may review 
the facts in order to apply .the law correctly.^S 
What is designated by the trial court as a conclu- 
sion of law will be treated on review as a finding 
of fact if essentially of that character.So the 
decision of the trial court will be upheld where there 
is evidence to sustain its findings,unless the trial 
court has palpably abused its discretion and the 


lower courfs determination of preliminary ques¬ 
tions of fact on which depcnds the admissibility of 
evidenceSO or the competency of a witncss to tcsti- 
fy as an expert^i jg g^enerally held final. 

Ordinarily the verdict or findings of a jury will 
be taken as conclusive and will not be disturbcd,82 
as where the case was propcrly submittcd to ihc 
jury and no errors were committed in the rulings or 
in the instructions of the trial court,«3 or where 
the evidence on which the verdict was founded was 
sufficient to warrant its submission to the jury^^ or 
to warrant the jury^s finding and the verdict or 
findings of a jury will not bc disturbed wliere the 
evidence is conflicting.36 On the other haud, the 
verdict or finding may be disturbed if, under the 


74. TJ.S.—Union Tool Co. v. Wilson, 
CaL, 42 S.Ct. 427, 259 U.S. 107, 66 
L.Ed. 848, affirming-, O.C.A., Wilson 
V. Union Tool Co., 265 F, 669, cer¬ 
tiorari granted 41 S.Ct, 14, .254 U. 
S. 624, 6'5 L.Ed. 444. 

75. U.S.—Panama R. 'Co. v. Bosse, 
Canal Zone, 39 S.Ct. 211, 249 U.S. 
41, '63 L.Ed. 466, affirming, 239 F. 
:303, 152 C.C.A. 291—Willoughby v. 
City of Chicago, 35 S.'Ct. '23. 235 
U.S. 45, 59 L.Ed. 1'23, dismissing 
error City of Chicago v. Willough- 
hy, 94 N.E. 613, 249 111. 249—-Wa- 
hash R. Co. v. McDaniels, Ind., 2 S. 
Ct. 932, 107 U.S. 464, 27 L.Ed. '605 
—New York Cent. & H. R R. Co. v. 
Fraloff, N.Y., 100 U.S. 24, 25 L.Ed. 
531. 

The credihility of witnesses Is a 

■question solely for the determination 
of the jury.—Southwestern Brewery 
& Ice Co. V. Sohmidt, 33 S.Ct. 68, 226 
U.S. 162, 57 L'Bd. 170, affirming 107 
P. 677, 15 N.M. 232w 

Ijuestions of law held presented 

(1) Where the evidence is in writ- 
ing or consists of, or requires the 
interpretation or construction of, 
document or instrumenta.—U. 'S. v. 
King, La., 7 How. 833, 12 L.Ed. 934. 

(2) By conclusions from subordi- 
nate facts specially found and stat- 
•ed.—U. S. V. Pugh, 99 U.S. 26'5, '25 
L.Ed. 3-22. 

‘Questloxis or flndiiLgs of fact held 
presented 

(1) As to what is a reasonable 
royalty for the use of a patented in- 
vention.—U. S. v. Berdan Firearms 
Mfg. Co., Ct.Cl., 16 S.Ct. 420, 156 U.S. 
,552, .'39 L.Ed. 530. 

(2) Finding that the notlce of the 
location of a daim to mineral lands 
contained a sufficient description by 
reference to natural and permanent 
monumenta to identify it, and that 
the claim was so marked upon the 
ground that its boundarles could be 
readily traced.—Bilers v. Boatman, 


Utah, 4 S.Ct. 432, 111 U.S. 356, 28 L. 
Bd. 454. 

(3) Other matters.—St. Paul Plow- 
Works V. Starling, Minn., 11 S.Ct. 
803, 110 U.S. 184, 36 L.Ed. 404. 
Silence of witness 

The weight to be given tbe silence 
of a witness and the contention that 
an answer will incriminate is for the 
tribunal conducting the 'trial.—U. S. 
ex rei. Yajtauer v. Commissioner of 
Immigration at Fort of New York, 
N.Y., 47 S.Ct. 302, 273 U.S. 103, 71 
L.Ed. 660, affirming, D.C., U. S. ex 
rei. Yajtauer v. Curran, 16 F.2d 137. 

^‘Beterminatlons of an administra¬ 
tive board which are merely flndings 
of fact are not reviewable.*'—Ex 
parte Williams, 48 S.Ct. 523, 625, 277 
U.S. 267, 7'2, L.Ed. 877. 

76. U.S.—First Nat. Bank v. City of 
Hartford, 47 S.Ct. 462, 273 U.S. '648, 
71 L.Ed. '767, '59 A.L.R. 1, revers- 
ing '203 N.W. 721, 187 Wis. 290, va- 
cated 214 N.W. 617, 193 Wis. 494. 

Reasonable care 

Supreme court must consider rail- 
way company^s failure to sound loco- 
motive's bell or whlstle before roach- 
ing City Crossing and knowledge of 
special dahger to traveler through 
obs‘tructions on road'bod, narrowing 
his fleld of Vision, in determining 
whether he exercised reasonable care. 
—Pokora v. Wabash Ry. Co., IlL, 64 
S.Ct. 680, 91 A,L R. 1049, reversing, 
C.C.A., 68 P.2d 166, certiorari granted 
54 S.Ct. '346, 290 U.S, 624, 78 L.Ed. 
544. 

77. U.S.—Eilers v. Boatman, Utah, 
4 S.Ct. 432, 111 U.S. :356, 28 L.Ed. 
464. 

78. U.S.—Gila Yalley, G. & N. R. Co. 
V. Hali, 34 S.Ct. 229, 232 U.S. 94, 
'68 L.Ed. 6'21, affirming 112 P. 845, 
13 Ariz. 270. 

79. U.S.-—Stillwell & Bierce Mfg. Co. 
v. Phelps, Wis., 9 S.Ct. 601, 130 U. 
S. 520, 32 L.Bd. 1036. 

80 . U.S.—Gila Yalley, G. & N. R. 
Co., v. Hali, 34 S.Ct 2'29, 282 U.S, 

84 


94, 58 L.Ed. -521, affirming 112 P. 
845, 13 Ariz. 270. 

81. 'U.S.—StiHwdl Se Bicrcc Mfg. Co. 
V. Phelps, Wis., 9 S.Ct OOl, 130 U. 
S. 620, 32 L.Ed. 1035. 

82. U.S.—Lincoln V. Power, Neb., 1 \ 
S.Ct '387, 151 U.S. m, 38 L.Ed. 
224—-dOLna Ijife Tns. c\). v. Ward, 
N.J., 11 S.Ct 720, 140 U.S. 76, 35 
L.Ed. 371. 

Amount of verdict 

(1) Excessiveness of verdict Is not 
a ground for rt^view by Ihc supreme 
court—St. Louls, I. M. St S. U. Co. v. 
Oraft, Ark., 35 S.Cl. 704, '237 U.S. 64«. 
59 L.Ed. 1160—4 C.J. p 869 note 96 
[a]. 

(2) Refuaal of trial court to dl- 
reot remittitur becauso of aH«um(‘d 
exoesalve amount of verdict is not re- 
vicwablc In supreme court on wrlt of 
error.—Texas Se P. R. t1o. v. 11111. 
Tex., 36 S.Ct 575, 237 IT.S. 20«, 69 
L.Ed. 918. 

83. U.S.—New York Cent Se. IL Tt 

R. Co. V. Fraloff, N.Y., 100 U.S, 24, 
26 L.Ed. 531. 

84. U.S.—-Eastman Kodak Co. of 
New York v. Southern T*hoto Ma¬ 
terials Co., Ga., 17 S.Ct 400, '273 

U. S. 359, 71 L.Ed. 681, affirming, 
C.C.A., 295 F. 98, certiorari denied 
44 S.Ct 463, 264 U.S. 597, 68 L.Ed. 
8’68—Herancia v. Gussman, Puerto 
Rlco, 31 S.Ct 136, 219 U.S. 44. 63 L. 
Ed. 81—U. S. l^xpresH Co. v. Warc, 
iNeb., 20 Wall. 64.3, 22 L.Ed. 422. 

85. U.S,—Northern Ry. Co. v; Page, 
Mass., 47 S.Ct 491, 27 4 U.S. 66, 71 
L.Ed. 929, revoraing, <10.A., Page 

V. United Fruit Co., 8 F.'2d 747, cer¬ 
tiorari granted Northern By. Co. v. 
Page, 46 S.Ot 19, 269 U.S. 642, 70 
L.Ed. 402—I^anama R. Co. v. Bo.s8e» 
Oanal Zono, 89 S.Ct 211, 249 'U.S. 
4'1, 68 L.Ed. 466, affirming 289 F. 
'803, 152 C.C.A. 291. 

86. U.S.—Troxell v, Delaware, L. & 

W. Ri Co., Pa., 38 3.Ct 274, ^27 U. 

S. 434, '67 L.Ed. 686, reversing 200 
P. 44, 118 C.C.A. 272. 
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testimony, no recovery could be had on the facts 
shown in any view which could properly be taken 
of them,87 or if ali reasonable men, exercising an 
unprejudiced judgment, would draw an opposite 
'Conclusion from the facts,or if essential facts 
are left in the realm of conjecture and specula- 
tion;S9 and a judgment will be reversed if, on an 
examination of the record, it is found that as a 
niatter of law the evidence is not sufficient to sus- 
tain the essential findings of fact,^® or where it is 
found that the verdict was the resuit of appeals to 
passion and prejudice.^i 

It is the general rule that the fact findings of 
the trial court in a case tried without a jury are, 
on appeal, to be given the same effect or weight as 
jury verdicts that is, if they have proper eviden- 
tiary support and are free from legal error, the su¬ 
preme court will regard the trial courfs fact find¬ 
ings as conclusive and binding, and as establishing 


with finality that the facts are in truth as found 
but the question of whether or not the fact findings 
of the trial court are sufficiently sustained by 
the record evidence is one which will be passed on 
by the court^^ Such findings of fact are to be re- 
garded as adequately supported, and left undis- 
turbed, if the record discloses that they are sus¬ 
tained by any competent evidence,^^ or by substan- 
tial evidence,9S or if the evidence is conflicting;^*^ 
and the mere fact that a finding may appear to be 
against the weight or preponderance of the evidence 
will not cause it to be disturbed unless it is clearly, 
manifestly, or palpably against the great weight of 
the evidence.®^ A trial courfs refusal to make 
requested findings containing mixed questions of 
law and fact will not be reviewed;^^ but, where the 
facts as to which the request is made are estab- 
lished by admitted or undisputed proof, refusals to 
find present reviewable questions.^ 


87. U.S.—Myers v. Pittsburgh Coal 
Co., Pa., 34 S,Ct. 559, 233 XJ.S. 184, 
58 L.Ed. 906, reversing 203 F. 221, 
121 C.C.A. 427. 

88. U.S.—Story Parchment Co. v. 
Paterson Parchment Paper Co., 
Mass., 51 S.Ct, 248, 28-2 U.S. 555, 
75 L.Efd. 544, reversing, C.C.A., Pat¬ 
erson Parchment Paper Co. v. Story 
Parchment Co., 37 F.2d 5'37, cer¬ 
tiorari granted Story Parchment 
Co. V. Paterson Parchment Paper 
Co., 50 S.Ct. 334, 281 U.S. 711, 74 

L. Ed. 1133. 

B9. U.S.—New York Cent. R. Co. v. 

Ambrose, 60 S.Ct. 198, 280 U.S. 486, 
74 L.Ed. 562, reversing Ambrose v. 
New York Cent. R. Co., 144 A. 684, 
105 N.J.Law 486—Northern Ry. Co. 
V. Page, 47 S.Ct. -491, 274 U.S. '65, 
'71 L.Ed. 929, reversing, C.C.A., 
Page V. United Fruit Co., 3 F.2d 
747, certiorari granted 'Northern 
Ry. Co. V. Page, 46 S.Ct. 19, 269 U. 
S, 642, 70 L.Ed. 402—Chicago, M. & 
St. P. Ry. V. Coogan, Minn., 46 S. 
Ct. 564, '271 U.S. 472, 70 L.Ed. 1041. 

190, U.S.—Toledo, St. L. & W. R. Co. 
V. Allen, 48 S.Ct. 215, 276 U.S. 165, 
7'2 L.Ed. 513, reversing Allen v. 
Ross, Mo., 292 S.W. 732, and man¬ 
date conformed to Allen v. Toledo, 
St L. & W. R. Co., 'Civ.App., 12 
S.W.2d 1106, and certiorari granted 
Toledo, St L. & W. R. Co. v. Allen, 
47 S.Ct 457, 273 U.S. 688,- 71 L.Ed. 
841. 

•91. U.S.—Minneapolis, St P. & S. S. 

M. Ry. Co. V. Moquin, 51 S.Ct. '501, 
283 U.S. 520, 75 L.Ed. 1243, revers¬ 
ing Moquin v. Minneapolis, St. P. 
& S. S. M. Ry. .Co., 281 N.W. 829, 
181 Minn. 66, certiorari granted 
Minneapolis, St P. & S. 'S. M. Ry. 
Co., 61 S.Ct 105, 282 tr.S. 833. 75 
L.Ed. 741, reversing Moquin v. 


Minneapolis, St. P. & S. S. M. Ry. 
Co., '2:31 N.W. 920, 181 Minn. 626. 

99. U.S,—MdCaughn v. Real Bstate 
Land Tivle & Trust Co., Pa., 56 S. 
Ct 604, 29-7 U.S. 606, 80 L.Ed. 879, 
reversing, C.C.A., Real Estate Land 
Title & Trust Co. v. McCaughn, 79 
F.2d '602, certiorari granted Mc¬ 
Caughn V. Real Estate Land Title 
& Trust Co., 56 S.Ct 442, 297 U.S. 
699, 80 L.Ed. 988. 

4 C.J. 'P 876 note 78. 

93. U.S.—U. S. V. Knott, 56 S.Ct 

902, 298 U.S. 54-4, 80 L.Ed. 1321, 104 
A-L.R. 741, reversing Kelly v. 
Knott, 163 So. 64, 120 Fla. 580, cer¬ 
tiorari granted U. S, v. Knott, 5,6 S. 
Ct 498, 297 U.S. 700, 80 L.Ed. '989, 
certiorari denied Withers v. Knott, 
56 S.Ct 498, 297 U.S. 706, 80 L.Ed. 
993, modified Withers v. Knott, 168 
So. 416 127 Fla. 241, mandate con¬ 
formed to r68 So. 416, 127 Fla. 241 
—Groesbeck v. Duluth, S. S. & A. 
Ry. Co., Mich., 40 S.Ct 38, •250 U.S. 
60'7, 63 L.Ed. 1167. 

4 C.J. p 876 note 78. 

In equlty findings will ordlnaxlly not 
he disturbed 

(1) If they appear to have suffi¬ 
cient evidentiary support—Hewitt v. 
Campbell, D.a, 3 S.Ct -68, 109 U.S. 
103, '27 L.Ed. 873—Tyler v. Campbell, 

N.Y., 1 S.Ct 293, 106 U.S. 322, 27 L. 
Ed. 162—'Newell v. Norton, La., 3 
Wall. 257, 18 L.Ed. 271. 

(-2) If they are not manifestly or 
clearly erroneous or wrong.—^Evans 
Vi State Nat. Bank, La., 11 S.Ct. 885, 
141 U.S. 107, 35 L.Bd. 654. 

(3) If the evidence is oral and cpn- 

flicting.—^McKinley Mining Co. 

V. Alaska United Mining Co., Alaska, 
22 S.Ct 84, 183 U.S. 563, 46 L.Ed. 331. 

(4) If the eyidence leaves tRe mind I 
in doubt so that reasonable minds' 

85 


might disagree as to the facts and 
the supreme court cannot with con- 
fidence or certainty come to a conclu¬ 
sion in favor of either party.—Alviso 
V. U. S., Cal., 8 Wall. 337, 9 L.Ed. 
305. 

94. U.S.—Jones Nat. Bank v. Yates, 
36 S.Ct 429, 240 U.S. 541, 60 L.Ed. 
788, reversing 139 N.W. 844, 1135, 
93 Neb. 121. 

Beturu of property produced under 
subpioena 

A petition for return of property 
produced in response to subpoena 
duces tecum is a special proceeding 
in which no jury can intervene, and 
on review the supreme court may 
re-examine the whole record and the 
findings of the court on both the law 
and the evidence therein.—Essgee Co. 
of China v, U. S., N.Y., 43 S.Ct 514, 
262 U.S. 151, 67 L.Ed. 917. 

95. U.S.—Booley v. Pease, 111., 21 
S.Ct 329, 180 U.S. 126, 45 L.Ed. 457, 
alfirming 88 F. 446, 31 C.C.A. 582. 

4 C.J. p 879 note 89. 

96. U.S.—Great Atlantic & Pacific 
Tea Co. v. Grosjean, La., 57 ‘S.Ct 
772,’ 30i U.S. 412, 81 L.Ed. 1193, 
112 A.L.R. 293, affirming, L.C., 16 
F.Supp. 49'9, and rehearing denied 
68 S.Ct 3, '302 U.S. 772, 82 L.Ed. 
599—Borden’s Farm Products Co. 
V. ,Ten Eyck, N.Y., 66 S.Ct 453, af- 
flrming, D.C., 11 F.Supp. 599. 

97. U.S.—Gleason v. White, Fla., 25 
S.Ct 782, 199 U.S. 54, 50 L.Ed. 87. 

4 C.J. p 883 note 33, p 884 note 37, p 
885 note 40. 

90. U.S.—^Howard v. ' Perrin, 2-6 S. 
Ct 195, 200 U.S. 71, 60 L.Ed. 3’74, 
affirming 76 P. 460, 8 Ariz, 347. 

99. U.S.—St Louis v. Rutz, 111., 11 

S. Ct 337, 138 U.S. 226, 34 L.lEd. ‘941. 

1. U.S.-—The City of New York, N. 

T. , 13 S.Ct 211, 147 tir,S. 72, 37 L. 
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Concurring findings of fact by the coufts below 
will be accepted by the supreme court unless clearly 


erroneous,2 if there was sufficient eviclencc to sup- 
port them,8 or if no adequate rcason is shown for 


Ed. 8'4—^The E. A. Packer, N.T., 11 
S.€t. 794, 140 U.S, '360, 35 L.Ed. 
'453. 

2, U.S.—U. S, V. 0’Donnell, €al., 58 
S.Ct. 708, 303 U.S. 501, 82 L.Ed. 
980, reversing, C.C.A., 0’iDonnell v. 
U. S., 91 P.2d 14, certiorari grant- 
ed U. S. V- 0’Donnell, 58 S.Ct. 146, 
302 U.S. 677, 82 L.Ed. •523~Pick 
Mfg. Co. V. General Motors Corpo¬ 
ration, Wis., 57 'S.Ct. 1, 299 U.S. 3i 
81 L.Ed. 4, affirming, C.C.A,, 80 F.2d 
641, certiorari granted 56 S.Ct. 748, 
2'98 U.S. 648, 80 L.Ed. 1378, rehear- 
ing denied 57 S.'Ct. 192, 299 U.S. 
'622, 81 L.Ed. 458—Continental Il¬ 
linois Nat. Bank & Trust Co. of 
Chicago V. Chicago, R. I. & P. Ry- 
Co., 55 S.Ct. '595, 294 U.S. 648, 79 
L.Ed. 1110, affirming, 'C.C.A., In re 
Chicago, R. I. & P. Ry. Co.. 72 F.2d 
443, certiorari granted Continental 
Illinois Nat. Bank & Trust Co. v. 
Chicago, R. I. & P. Ry. Co., 55 S.Ct. 
■213, 293 U.S. 550, 79 L.Ed. 653, two 
cases, Chase Nat. Bank of City of 
New York v. Chicago, R. I. & P. 
Ry, 'Co., 55 S.Ct. 213, 293 U.S. 550, 
79 L.Ed. 653, 55 S.Ct. 214, 29:3 U.S. 
550, 79 L.Ed, 653, Mississippi Val- 
ley Trust Co. v. Chicago, R. I, & P. 
Ry. Co., 65 S.Ct. 214, 293 U.S. 550, 
79 L.Ed. 653, two cases, Harris 
Trust & Savings Bank v. Chicago, 

R. 1. & P. Ry. Co., 55 S.Ct. 214, 293 
U.S. 550, 79 L.Ed. 653, two cases, 
New York Trust Co. v. 'Chicago, R. 
I, & P. Ry. Co., 55 S.Ct. 214, 293 

U. S. 550, 79 L.Ed. 653, 55 S.Ct. 216, 
2'93 U.S. 560, 79 L.Ed. 6'53, and Re- 
construction Pinance Corporation 

V. Chicago, R. I. & P. Ry- Co., 55 

S. Ct, 215, 293 U.S. 550, 79 L.Ed. 
653, two cases—U. S. v. Commer- 
cial Credit Co., 52 S.Ct. 467, 286 

U. S. 63, 76 L.Ed. 978, reversing, C. 
C.A., Commercial Credit Co. v. U. 
S., 53 F.'2d 977, reversing, D.C., U. 
S. V. One Fargo Truck, 46 P.2d 171, 
following, C.C.A., C. I. T. Corpora¬ 
tion V. U. S., 63 P.2d 979, and U. S. 

V. Gordon, 63 F.2d 1018, and certio¬ 
rari granted U. S. v. Commercial 
Credit Co., 52 S.Ct 408, 285 U.S. 
534, 76 L.Ed. 928—Texas & N. O. R. 
Co. V. Brotherhood of Ry. & S. S. 
Clerks, 50 S.'Ct 427, 281 U.S. 548, 
74 L.Ed. 1034, affirming, C.C.A., 33 
F.2d 13, affirming, D.C., Brother¬ 
hood of Railway and Steamship 
Clerks v. Texas & N. O. R. Oo., 
24 F.2d 426, 25 F.2d 873, and 25 F. 
2d 876, certiorari granted Texas Sc 
N. O. R. Co. V. Brotherhood of 
Railway and Steamship Clerks, 50 
S.Ct 88, 280 U.S. 550, 74 L.Ed. 608 

, —Road Improvement Dist No. 1 
oif Pranklin 'County, Ark. v, Mis- 
souri Pac. R. Co., Ark., 47 S.Ct 
6-63, 274 U.S. 188, 71 L.Ed. 992, 
modlfying,' C.C.A., 2 F.2d 340— 


Charleston, South Caroltna, Min. & 
Mfg. Co. v. U. S., Fla., 47 S.Ct 848, 
273 U.S. 220, 71 L.Ed. 618, affirm¬ 
ing, C.C.A., 3 F.2d 1019, which af- 
flrmed, D.C., U. S. v. Charleston, 
S.C., 'Mining & Mfg. Co., 298 F. 127. 
Certiorari denied 45 S.Ct, 513, 268 

U. S. 695, 69 L.Ed. 1162—U. S. v. 
Chemical Foundation, Del., 47 S.Ct 
1, 272 U.S. 1, 71 L.Ed. 131, modify- 
ing, C.C.A., 5 F.2d l9l which af- 
flrmed, D.C., 294 F. :300—Del Pozo 

V. Wilson Cypress Co., 46 S.Ct. 57, 

269 U.S, 82, 70 L.Ed. 172, affirm¬ 
ing, C.C.A., 299 F. 261, rehearing 
denied 47 S.Ct. 235, 71 L.Ed. 1339 
—Norton v. Larney, Okl., 45 S.Ct. 
145, 26'6 U.S. 511, 69 L.Ed. 413, af- 
flrming. C.C.A., 289 P. 396—U. S. v. 
State Inv. Co„ N.M., 44 S.Ct 289, 
264 U.S. 206, 68 L.Ed. 639, affirm¬ 
ing, C.C.A., 285 F. 128—Yuma 

County Water Users' Aas'n v. 
Schlecht Ariz., 43 S.Ct 498, 262 

U. S. 138, 67 L.Ed. 909, affirming, 
C.C.A., 27'5 F. 886—Thomas v. Kan- 
sas City Southern Ry. Co., Ark,, 
43 S.Ct 440, 261 U.S. 481, 67 L.Ed. 
758, affirming, 'C.C.A., 277 F. 708— 
Browne v. Thorn, Ark., 43 S.Ct. 36, 
260 U.S. 137, 67 L.Ed. 171, affirm¬ 
ing, C.C.A., 272 P. 960, certiorari 
granted -41 S.Ct 626, 256 U.S. '689, 
6'5 L.Ed. 1172—Bodkln v. Edwards, 
Ca!.. 41 S.Ct 268, 255 U.S. 221, 65 
L.Ed. 595, affirming, 'C.C.A., 265 F. 
'621, which affirms, D.C., Edwarda 

V. Bodkin, 267 P. 1004—Picdmont 
& George's 'Creek Coal Co. v. Sea- 
board Fisheries Co., R.I., 41 S.Ct 
1, 254 U.S. 1, 65 L.Ed. 97, affirm¬ 
ing, ac. A., The Walicr Adama, 
2'53 F. 20, which reverscd, D.C., The 
William B. Murray, 240 F. 147, and 
certiorari granted Pledmont & 
George’s Creek Coal Co. v. Sea- 
board Fisheriea Co., 39 S.Ct. 12, 248 
U.S. 566, 63 L.Ed. 419—Butte & Su¬ 
perior Copper Co. v. Clark-Montana 
Realty Co., Mont, 39 S.Ct 231, 249 
U.S. 12, 63 XuJKd. 447, affirming, 248 
F. 60'9, 160 C.C.A. 609, which af- 
flrms, D.'C., Clark Montana Realty 
Co. V. Butte <& Superior Copper Co., 
233 F. 547, and certiorari denied 
38 S.Ct 581, 34'7 U.S. 6r6, 62 L.Ed. 
1245—Chicago & E. L R. Co. v. Col- 
lins Produce Co., IU., 39 S.Ct 189, 
249 U.S. 186, 63 L.Ed. 652, affirming 
236 F. 857, 149 C.C.A. 169—Lucken- 
bach V. W. J. McCahan Sugar Re- 
fining Co„ N.Y., 39 S.Ct 68, 248 
U.S. 130, 63 L.Ed. 170, 1 A.L.R. 
1522, modifying The Julia Lucken- 
bach, 23*5 F. :388, 148 C.C.A. 660— 
Baker v. Schofield, Wash., 37 S.Ct 
333, 243 U.S. 114, 61 L.Ed. 626, af- 
flrming .2'21 F. 322, 136 aC.A. 320— 
Montelibano v. La Compania Gener¬ 
al De Tabacos De Filipi-nas, PhU- 
ippine, 36 S.'Ct 617, 241 U.S, 456, 60 


L.Ed. 1099—Baugham v. New York, 
1 >. N. U. (■'o., Va,., 36 S.Ct. 503, 
341 U.S. 237, 60 r..Ed, 977—Uoose v. 
Philadelphia & K. H.v. Co.. Pa., 36 
S.Ct 134, 2.39 U.S. 4 63, 60 L.Ed. 381, 
affirming 325 F. '518, 140 C.C.A. 6G0 
—De Villanueva v. VUlanuova, 
Philippine, 36 S.Ct. 100, 230 U.S. 
203, 60 L.Ed. 203—^National Bank of 
Alhena v. Shackelforci, CJa., 30 S.Ol. 
17, 23'9 U.S. 81, 60 I,.Ed. 158, affirm¬ 
ing 208 F. 677, 125 tVC.A. 575--Min- 
neapoli.s Sc St. L. R. Co. v. State of 
Minnoaota, 24 S.Ct. 306. 1 03 U.S. 53, 
48 L.Ed. 614, affirming 01 N.W. 465, 
87 Minn. 195—Bear Lake Sc River 
Waterwork.s & Irrigallon ("q. v. 
Garland, Ulah, 17 S.Ct. 7, 16 I U.S. 
1, 41 I...Ed. 327. 

4 C.J. p 881 note 8, p 100'2 natt‘H 72-73. 

In eatiity suit 

U.S.—Geddea v. Anaconda t^t)pper 
Mining Co., Mont., 41 S.('t, 200, 254 
U.S. 500, 65 l..Ed. 4 25, roveralng 
245 F. 225, 157 'C.C.A. 117, which 
affirmed, D.C., 222 F. 120. 

4 C.J. p 1002 nolo 72 fol. 

Evidenoe takexx before exiuniner or 
mastor 

U.S—Cauaey v. U. 'S.. La., 36 S.Ct. 
365, 240 U.S. '300, 60 T..Ed. 711, af- 
flrming 20.3 F. 1022. 121 66.3 

—(Blaon V. U. S.. Wn.ah., 34 S.Ct. 
778, 234 U.S. 380, 58 I..Ed. 1.361, af- 
nrming 185 F. 484, 107 CA\A, 584. 
4 a.J. p 1085 not(‘ 33. 

Ooufliotlng llndlngfl in two «ntt* 

The rule oarmol he ntrletly ar>- 
p]l('d on rovl(‘W of two patent In- 
frlngemtmt aulta whore lh(*r(‘ wero 
concurrent flndlnga In orn* «ult th/it 
the patent waa infrlnged arui con¬ 
current ilndingH In nnotht^r «ult that 
it waa not—Sanltary Uefrig<*rator 
Co. V. WlntcrK, 50 S.Ct. 0, 280 U.S. 30. 
74 L.'Ed. 147, affirming, C.I\A.W1 h., 24 
h^.2d 1'5. certiorari denUal 40 S.Ct 8. 
278 U.S. 500, 73 L.Ed. 528, vacated 40 
S.Ct 17, 278 U.S. 587, 73 li.EU. 5'21, 
and reveralng, C.C.A.Pa., Wintera v. 
Dent Hardware Co,, 28 F.2d 583, 
which affirmed, D.O.Pa., 20 F.2d 671. 

3. U.S.—Alahama Power Ch». v. 
Ickofl, 58 S.Ct. 800, 302 U.S. 464, 
82 L.Ed. 374, affirming 01 F.2d 303, 
67 App.D.O, 230, certiorari grant¬ 
ed 57 S.Ct 946, two oaaea, 301 tt.S. 
681. 81 I^.Ed. 1S3-9—Mechanica 

Universal Jolnt Oo. v. Culhant», 111., 
67 S.Ct 81, 299 U.S. 51, «1 L.Ed. 
33, affirming, C.C.A., 80 F.3d 147, 
certiorari granted 56 S.Ct. 740, 298 
U.S. 648, 80 L.Ed. 1378--The Lln- 
seed Klng, N.Y., 52 S.Ct 450, 286 
U.S. 602, 76 L.Ed, 003, reveraing, 
C.C.A., In re Spencer Kellogg Sc 
Sons, 62 P.2d 129, audlrmlng, D.C., 
The Linseed King, 48 F.2d 811, 
and certiorari granted Spencer, 
Kellogg & Sona v. Hicks, 62 S.Ct. 
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challenging their correctness and where the courts 
below agree as to the material facts, the supreme 
court will consider them only as far as needful to 
pass on questions of law.^ 

The findings of a referee, master, commissioner, 
or auditor will not be disturbed when supported by 
sufficient evidence,® and will generally be upheld 
where the evidence is conflicting they are not to 
be disturbed merely because they appear to be 
against the weight of the evidence, but only if they 
are clearly and manifestly against such weight.^ 
These rules apply particularly where such findings 
were approved by the trial court but even in that 
circumstance the reviewing court is not conclu- 
sively bound by them, but may, under certain cir- 


cumstances, review the case and set aside the find- 
ings.i® 

The action of the trial court in refusing to direct 
a verdict will be upheld unless manifestly wrong.^^ 
A judgment entered on a verdict directed by the 
court after both parties had moved for such direc- 
tion must stand unless the courfs ruling is wrong 
as a matter of law;l2 ^nd, where both parties re- 
quest a peremptory instruction, a finding of fact by 
the trial court must stand if the record discloses 
substantial evidence to support itT^ 

Harmless error generally. A party cannot assign 
as error that which is not prejudicial to him, or 
which has no efifect on the ultimate disposition of 
the case error as such, unaccompanied by preju- 


126, 284 U.S. 610, 76 L.Ed. 522— 
Chesbrough v. Woodworth, Mich., 
37 S.Ct 579, 244 U.S. 72, 61 L.Ed. 
1000, affirming 221 F. 912, 137 C.C. 
A. 482, and error dismissed Wood- 
worth V. Chesborough, 37 S.Ct. 
583, 244 U.S. 79. 61 L.Ed. 1005. 

4. U.S.—Southern Pac. Co. v. Bo- 
gert, N.Y., 39 S.Ct. 533, 250 U.S. 
483, 63 L.Ed. 1099, modifying Bo- 
gert V. Southern Pac. R. Co., 244 
F. 61, 156 C.C.A. 489, which af- 
lirmed, D.C., 226 F. 500, and 

certiorari granted Southern Pac. 
Co. V. Bogart, 38 S.Ct. 190, 245 
U.S. 668, 62 L.Ed. 539, leave to 

present petition for rehearing 
granted 39 S.Ct. 492. 

^1. U.S,—Risty V. Chicago, R. I. & 
P. Ry. Co., S.D., 46 S.Ct. 236, 270 

U. S, 378, 70 L.Ed. 641, affirming 

in part and reversing in part, C. 

C. A., 297 P. 710, which afflrmed, 

D. C., Chicago, R. I. & P. Ry. Co. 

V. Risty, 282 P. 364, and certiorari 

denied Risty v. Chicago, R. I. 
& P. Ry. Co., 45 S.Ct. 122, 266 U.S. 
622, 69 L.Ed. 473, and appeal de¬ 
nied 45 S.Ct. 229—Joseph Schlitz 
Brewing Co. v. Houston Ice & 
Brewing Co., Tex., 39 S.Ct 401, 250 
U.S. 28, 63 L.Ed. 822, affirming 

241 P. 817, 154 C.C.A. 519. 

U.S.—Mason v. U. S., La., 43 S. 
Ct 200, 260 U.S. 545, 67 L.Ed. 396, 
modifying, C.C.A., 273 P, 135, and 
reversing Norvell v. U. S., 273 F. 
142—Citizens' Nat. Bank of Kan- 
sas City, Mo. v. Donnell, 25 S.Ct 
49, 195 U.S. 369, 49 L.Ed. 238, 

affirming 72 S.W. 925, 172 Mo. 384. 
Conflscatory rate ordlnance 

In suit to enjoin enforcement of 
■brdinance fixing gas rates, court, 
having regard for the entire period 
under investigation, was unabie to 
say that the master erred in hold- 
ing that ordinance was not shown 
to have been confiscatory.—Lincoln 
-Gas & Electric Light Co. v. City 
■of Lincoln, Neb., 39 S.Ct 454, 250 
U.S. 256, 63 L.Ed. 968. 


7. U.S.—Callaghan v. Myers, 111., 9 
S.Ct 177, 128 U.S. 617, 32 L.Ed. 
547—Tilghman v. Proctor, Ohio, 8 
S.Ct 894, 125 U.S. 136, 31 L.Ed. 
664. 

8. U.S.—Kimberly v. Arms, Ohio, 9 
S.Ct 355, 129 U.S. 512, 32 L.Ed. 
764. 

9. U.S.—Earle v. Myers, 28 S.Ct 86, 
207 U.S. 244, 52 L.Ed. 191, re¬ 
versing Waggaman v. Earle, 25 
App.D.C. 582. 

4 C.J. p 895 notes 60-62. 
CompeiLsation. of receiver 

The fact that the supreme court 
if the question of the compensation 
of a receiver had been an original 
one, would have awarded a much 
smaller amount than that allowed 
by the auditor, with the approval of 
the courts below, will not justify 
it in setting aside the findings.— 
Cake V. Mohun, D.C., 17 S.Ct. 100, 
164 U.S. 311, 41 L.Ed. 447. 

10. U.S.—Purrer v. Ferris, Ohio,. 12 
S.Ct 821, 145 U.S. 132, 36 L.Ed. 
649. 

11. U.S.—Supreme Lodge K. P. v. 
Beck, Mont, 21 S.Ct 532, 181 U. 
S. 49, 45 L.Ed. 741, affirming 94 P. 
751, 36 C.C.A. 467. 

Evidence and inferences therefrom 

(1) In determining whether ver¬ 

dict should have been directed for 
defendant, “we assume as estab- 
lished ali the facts that the evi¬ 
dence supporting . . . [plain- 

tiffis] claims tends to prove, and 
that there should be drawn in his 
favor all the inferences fairly de- 
ducible from such facts."—Lumbra 
V. U. S., Vt, 54 S.Ct 272, 273, 290 
U.S. 551, 78 L.Ed. 492, affirming, C. 
C.A., U. S. V. Lumbra, 63 P.2d 796, 
certiorari granted Lumbra v. U. S., 
54 S.Ct 58, 290 U.S. 611, 78 L.Ed. 
535. 

(2) Evidence held insuffi.cient to 
support verdict for plaintiff, so that 
defendanfs motion for directed ver¬ 
dict was well taken,—Baltimore & 
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Carolina Line v. Redman, 55 S.Ct. 
890, 295 U.S. 654, 79 L.Ed. 1636, mod¬ 
ifying, C.C.A., Redman v. Baltimore 
& Carolina Line, 70 P.2d 635, certio¬ 
rari granted Baltimore & Carolina 
Line v. Redman, 55 S.Ct. 89, 293 U. 
S. 641, 79 L.Ed. 646, certiorari de¬ 
nied Redman v. Baltimore & Caro¬ 
lina Line, 55 S.Ct 98, 293 U.S. 577, 
79 L.Ed. 674. 

12. U.S.—Sena v. American Tur- 
quoise Co., 31 S.Ct 488, 220 U.S. 
497, 55 L.Ed. 659, affirming 98 P. 
170, 14 N.M. 511. 

13. U.S.—^Williams v. Vreeland, N. 
X, 39 S.Ct 438, 250 U.S. 295, 63 
L.Ed. 989, 3 A.L.R. 1038, affirming 
244 P. 346. 156 C.C.A. 632. 

14. U.S.—Hitchman Coal & Coke Co. 
V. Mitchell, W.Va., 38 S.Ct 65, 246 

U. S. 229, 62 L.Ed. 260, L.R.A. 

1918C 497, Ann.Cas. 1918B 461, re¬ 
versing Mitchell V. Hitchman Coal 
& Coke Co., 214 P. 685, I3l C.C.A. 
425, appeal granted 221 p. 1022, 136 
C.C.A. 665, and certiorari grant¬ 
ed 36 S.Ct 450, 241 U.S. 644, 60 
L.Ed. 1218, and reversing, D.C., 
Hitchman Coal & Coke Co. v. 
Mitchell, 202 P. 512 and mandate 
stayed 38 S.Ct 190, 245 U.S. 229, 
62 L.Ed. 260, L.R.A.1918C 497— 
Rowland v. Boyle, Ark., 37 S.Ct. 
577, 244 U.S. 106, 61 L.Ed. 1022, 
affirming, D.C., Boyle v. St Louis 
& S. P. R. Co., 222 P. 639—U.S. 

V. U. S. Pidelity & Guaranty Co., 
Pa., 32 S.Ct 101, 222 U.S. 283, 
56 L.Ed. 200, affirming 186 P. 477, 
108 C.C.A. 455—Tubman v. Balti¬ 
more & O. R. Co., D.C., 23 S.Ct 777, 
190 U.S. 38, 47 L.Ed. 946—McLana- 
han V. Universal Ins. Co., Md., 1 
Pet 170, 7 L.Ed. 98. 

4 C.X p 908 note 63. 

Techuical or formal errors will 
be deemed harmless on appeal.— 
Shaw V. Merchants' Nat. Bank, Pa., 
101 U.S. 557. 25 L.Ed., 892. 

Cure of error by iustructious 

Error in denying a motion to 
strike is harmless where it is cured 
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dice, is not ground for reversal.^^ So, where the 
judgment is clearly correct on the merits, interven- 
ing errors will not operate to reverse it,^® and ap¬ 
pellant cannot complain o£ errors which were fa- 
vorable to him.i'? Whether the case comes from a 
state court or a federal court, the supreme court 
will, for the purpose of determining whether the 
error found may have been prejudicial, examine the 
whole record.is It has been held, as in the case 
of the improper admission of evidence over objec- 
tion,l9 and erroneous instructions to a jury,^® that 
the harmlessness of an error must be made to ap- 
pear afSrmatively or beyond doubt.^i 


36 C.J.a. 

In the application of thcse rules, errors of lower 
courts which have been held harmless by the sn** 
preme court, in particular circumstances, include 
errors consisting of, or with respeet to, misjoinder 
of parties,22 the permitting of an intervcntion,23 im¬ 
proper Service of process,^^ rulings on (l(‘murrers,26 
the rejection of a juror challengcd for canse,26 the 
allowance to a party of more than the legal num- 
ber of peremptory challcngcs,^? premature trial,28 
and direction of vcrdict.2^ 

On the other hand, errors which have been held' 
prejudicial include misconduct of counsel in making 
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by the instructions.—Sati Juan Light 
& Transit Co. v. Requena, Puerto 
Rico, 32 S.Ct. 399, 224 U.S. 89. 56 
L.Ed. 680. 

Bequiring* election between sev¬ 
era! causes of action is not preju¬ 
dicial error -w-here appellant is not 
deprived of the benefit of any ma¬ 
teria! fact.—Buckeye Powder Co. v. 
E. I. Dupont de Nemours Powder 
Co., N.J., 39 S.Ct 38, 248 U.S. 65. 
63 L.Ed. 123, afifirming 223 F. 881, 
139 C.C.A. 319. 

SXLbmlsslon of issues to jxiry 

(1) Where it appears that the ob- 
jecting party was not injured, er¬ 
ror in submitting issues of fact 
does not constitute ground for re¬ 
versa!.—Texas & P. R. Co. v. How- 
ell, Tex., 32 S.Ct 601, 224 U.S. 577, 
66 L.Ed. 892. 

(2) The erroneous submission of 
questions of law to the jury will not 
be ground for reversa! where no 
prejudice resulted to appellant—^Wa- 
ters-Pierce Oil Co. v. Deselms, 29 S. 
Ct 270, 212 U.S. 169, 63 L.Ed. 463, 
affirming 89 P. 212, 18 Okl. 107. 

(3) So, there is no prejudicial er¬ 
ror where the jury correctly con¬ 
strue a written instrument—Penee 
V. Langdon, Minn., 99 U.S. 678, 25 
L.Ed. 420. 

(4) In an action for persona! in¬ 
juries,- defondant did not get less 
than it was entitled to when the 
tria! court left tp the jury the ques- 
tion whether the law of Panama, 
where the accident occurre<^, au- 
thorized recovery for negligence of 
employees selected with due qare 
and allowed recovery for pain and 
suffering.—Panama R. Co. v. Pigott, 
Cana! Zone,: 41 S.Ct 199, 254 U.S. 
552, 65 L.Ed. 400, afiirming 256 F. 
837,' 168 C.C.A. 183. 

Verdict; judgment 
H,(l) Error merely in the form, and 
not , laffecting the substance, of a 
verdi,ct is not ground for reversa!. 
—Parks V. Tumer, La., 12 How. 39, 
13 L.Ed, &8?. . . 

(2) Merely forma! or trivia! er- 
rots In the judgrment are not ground 


for reversa!.—Rice v. Edwards, 
Minn., 131 U.S, appendix clxxv, 26 L. 
Ed. 976—Kilbourn v. Sunderland, !>• 
C., 9 S.Ct 594, 130 U.S. 606, 32 L. 
Ed. 1006. 

New trial 

Errors of procedure in connection 
with a motion for new trial which 
was properly denied are not preju¬ 
dicial or R ground for reversa!.— 
Spreckels v. Brown, Hawaii, 29 S. 
Ct 256, 212 U.S. 208, 53 L.Ed. 476. 
Befusol to stay proceedings 

Although suit by defendants, at* 
tacking validity of mortgago which 
plaintifCs sought to foreclose, was 
pending, refusal of court to stay 
foreclosure proceedings until deter- 
mination of flrst suit was harmless 
as to defendants, mortgage belng 
upheld in flrst suit—Ibanez v. Hong- 
kong & Shanghai Banking Corp., 
Philippine, 38 S.Ct. 413, 246 U.S. 627, 
62 L.Ed. 907. ‘ 

15. U.S.—Gibbs V. Buck, Fla., 69 S. 
Ct 726, 307 U.S. 66, 83 L.Ed. 1111 
—Carllsle Packing Co. v. Sandan- 
ger, 42 S.Ct 476, 259 U.S. 226, 66 
L.Ed. 927, affirming Sandanger V. 
Carllsle Packing Co., 192 P. 1006, 
112 Wash. 480—Camp v. Gress, 
Va., 39 S.Ct 478, 250 U.S. 308, 
63 L.Ed. 997, modifying 244 P. 
121, 166 C.C.A. 640, certiorari grant- 
ed 38 S.Ct 14, 245 U.S. 666, 62 
L.Ed. 633—Kanawha & M. Ry. Co. 
V. Kerse, W.Va., 36 S.Ct 174, 
239 U.S. 676, 60 L.Ed. 448—Meek 
er V. Lehigh Valley R. Co., Pa., 
85 S.Ct 337, 236 U.S. 434, 59 L 
Ed. 669, Ann.Cas.l916B 691, re^ 
versing Lehigh Valley R. Co. v. 
Meeker, 211 P. 785, 128 C.C.A. 311. 

16. U.S.—McLanahan v. Universal 
Ins. Co., Md., 1 Pet 170, 7 L.Ed. 
98. 

Error as to remedy or procedure 

U.S.—Stuart v. Qay, W.Va., 8 S. 

Ct 1279, 127 U.S. 618, $2 L.Ed. 191. 
17: U.S.—Bethell» VI Mathews, I>a., 
13 Wall. 1, 20 L.Ed. 666. 

18. U.S.—Yazoo & M. V. R. Co. v. 
Mullins, 39 'S.Ct 368, 249 U.S. 
631, 63 L.Ed. 764, reverslng 76 So. 
147, 115 Iktiss. 343. 
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1^. U.S.—Mexia v. Olivor, Tex., 13 
S.Ct 764, 148 U.S. 664, 37 L.M<1. 
602. 

20. U.S.—Flllippon V, Albion Voin 
Slate Oo., I^a., 30 S.Ct. 435, aGO* 

U. S. 76, 63 L.Ed. 863, rov<^r«ing, 
C.C.A., Fillipon v. Albion Vein Slatr 
Co., 242 F. 25H, oortlorarl grani(‘d 38 
S.Ct 12, 245 U.S. 648, 62 UHd. 530. 

21. U.S.—VickBburg & M. Jt Co. 

V. 0'Brien, 7 S.Ct ItH. 119* 

U.S. 99, 30 UEd. 299. 

22 . U.S.—Kalanlanoolo v. Smlthloa, 
Uawail, 33 S.Ct. 169, 22C U.S. 462, 
57 L.Ed. 303. 

4 C.J. p 925 noto 2, 

23. U.S.—Toxaw Co. v. Hogarth Shlp- 

ping Corporation, N.Y., 41 S.Ct. 

612, 256 U.S. 619, 65 L.Ed. 1123, 
affirming, C.O.A., Toxa« (^o. v. Ilo- 
garth Shipping Co., 207 F. 1023, af- 
flrmlng, D,C., 265 F. 376, and cer¬ 
tiorari granted 41 S.Ct. 16, 264 
U.S. 626, 66 446, 

24. U.S.—^Waflhlngton, A. & G. K, 
Co. V. Brown, UC., 17 Wall. 446, 
21 L.E4. 675. 

26, U.S.—Standard OU Oo. v. U. S., 
Mo., 31 S.Ct 602, 221 U.S. 1, 66 U 
Ed. 619, 34 L.U.A.,N.S., 884, Ann. 
Cas. 19121) 734, affirming, O.C., 
173 F. 177—Ilonu» Life Im. Oo. v. 
Fischer, Fla., 23 S.Ct. tm, m U. 
a 726, 47 LEd. 687. 

26. U.S.—^Northern Fac. R. Co. v, 
Herbort, 6 S.Ct 690, 116 U.S. 642, 
29 L.ICd. 766, affirming 13 N.W. 
349, 3 Dak. 38. 

27. U.S.—Connecticut Mtii. L. Ina- 
Co, v. Hillmon, Kan., 23 S.Ct 294, 
188 U.S. 208, 47 L.JKJd. 446. 

28. U.S.—^ValdeB V, Central Alta- 
gracia, 1‘uerto Rico» 32 S.Ot 664, 
226 U.S. 68, 66 JUEd. 980, 

2®. U.S.—Buckeye Powder Oo. v. E. 
I. Dupont de NemourH Powder Co., 
N.J., 39 S.Ct 38, 248 U.S. 66, 63 
L.Ed. 123, affirming 223 P. 881, 139 
C.C.A. 819—Arthur v. Jacoby, 

103 U.S. 677, 26 LEd. 464. 
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inflammatory or unjustified remarks,^^ and the dis- 
missal of a bili on the merits when it should have 
heen dismissed for want of jurisdiction.^^ 

Harmless error as to evidence. Error in the ad- 
mission of evidence is not ground for a reversal 
where it was not prejudicial to the party complain- 
ing,3^ as where it was so utterly irrelevant, imma- 
terial, or unimportant that it was obviously harm¬ 
less, 3 3 or where it did not affect the resuit or could 
not have done so,34 or where the fact sought to be 
shown by the improper evidence is fully and clearly 
established by other evidence which is competent.35 
So, error in admitting evidence without the nec- 
■essary preliminary proof to render it competent is 
not ground for reversal where the complaining 
party was not prejudiced thereby.36 Error in ad¬ 
mitting evidence is harmless where the issue on 
which it is admitted is found in favor of the com¬ 
plaining party,37 or is rendered immaterial by a 
verdict or finding on another issue or issues,38 or 
where the court instructs the jury to the effect that 
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the question on which such evidence was admitted 
is not in issue.39 

It has been said to be the right and the duty of a 
court to correct an error arising from the erroneous 
admission of evidence when the error is discov- 
ered;^^ so, if evidence erroneously admitted is dis- 
tinctly stricken out or withdrawn by the court, the 
error is cured,'^^ except where it is manifest that 
the prejudicial effect of the evidence on the jury 
remained despite its exclusion and influenced their 
verdict.'^^ Likewise, error in the admission of ev¬ 
idence may be cured by an instruction to disregard, 
or not to consider, the evidence improperly ad¬ 
mitted, ^3 the view being taken that such an instruc¬ 
tion is equivalent to striking the improper evidence 
out of the case and such error may also be cured 
by the withdrawal or striking out of the evidence 
together with an instruction to disregard it,^^ un- 
less it appears that the evidence admitted is so im- 
pressive that in the opinion of the supreme court its 
prejudicial effect was not removed from the minds 


30. U.S.—New York Cent R. Co. 

V. Johnson, Mo., 49 S.Ct. 300, 279 
U.S. 310, 73 L.Ed. 706, reversing, 
C.C.A., 27 F.2d 699, certiorari 

granted 49 S.Ct. 27, 278 U.S. 590, 
73 L.Ed. 523, and amended on oth¬ 
er grounds 49 S.Ct. 417. 

IKClsstating defense 

Repcated statements of plaintiffs’ 
counsel in his argument to the jury, 
in an action against a railroad for 
injuries resulting from negligent op- 
eration of its trains, that syphilis 
was the defense, after denial there- 
of by defendant, coupled with vi- 
tuperative language and statements 
that defendant had charged plain- 
tlff with indecency, was held so prej¬ 
udicial as to require reversal of 
judgments for plaintiffs, in view of 
the trial judge's failure to sustain 
an objection or otherwise make cer¬ 
tam that the jury would disre¬ 
gard such appeal to passion and 
prejudice.—New York Cent. R. Co. v. 
Johnson, supra. 

31. U.S.—Piedmont & N. Ry. Co. v. 
U. S., S.C., 50 S.Ct. 192, 280 U.S. 
469, 74 L.Ed. 561, reversing, D.C., 
30 F.2d 421. 

32. U.S.—Meeker v. Lehigh Valley 

R. Co., Pa., 35 S.Ct. 337, 236 U. 

S. 434, 59 L.Ed. 659, reversing Le¬ 
high Valley R. Co. v. Meekef, 211 
F. 785, 128 C.C.A. 311. 

Trial of suit in e^nity 
U.S.—J, J. McCaskill Co. v. U. S., Fla., 
30 S.Ct. 386, 216 U.S. 604, 54 L. 
Ed. 690. 

Trial by court without Jury 

(1) Generally.—U. S. v. King, La., 7 
How. 833, 12 L.E<L 934. 

(2) Where there is sufficient l^gal 


evidence to support the judgment 
or finding.—Hinckley v. Pittsburgh 
Bessemer Steel Co., 111., 7 S.Ct. 875, 
121 U.S. 264, 30 L.Ed. 967. 

33. U.S.—^Pidelity Mut. Life Ass'n 
V. Mettler, Tex., 22 S.Ct, 662, 185 
U.S 308, 46 L.Ed. 922—Holmes v. 
Goldsmith, Or., 13 S.Ct. 288, 147 
U.S. 150, 37 L.Ed. 118. 

34. U.S.—Union Consolidated Silver 
Min. Co. V. Taylor, Nev., 100 U. 
S. 37, 25 L.Ed. 541.. 

35. U.S.—Cooper & Co. v. Coates «& 
Co., 111., 21 Wall. 105, 22 L.Ed. 
481—^The Webb, N.T., 14 Wall. 
406. 20 L.Bd. 774. 

Depositions Improperly admitted 
U.S.—Wilson V. Hoss, D.C., 131 U.S. 
appendix ccx 24 L.Ed. 270. 

Error is cured if the same facts 
are afterward substantially estab¬ 
lished by proper evidence of the 
same or similar effect.—Meeker v. 
Lehigh Valley R. Co., Pa. 36 S.Ct. 
337, 236 U.S. 434, 59 L.Ed. 659, re¬ 
versing, 211 F. 785, 128 C.C.A. 311." 

36. U.S.—First Unitarian Soc. v. 
Faulkner, 111., 91 U.S. 416, 23 L. 
Ed. 283, 

4 C.J. p 996 notes 68, 71, 

37. U.S.—Chandler v. Von Roeder, 
Tex., 24 How. 224, 16 L.Ed. 633. 

38. U.S.—Cunningham v. Springer, 
N.M., 27 S.Ct. 301, 204 U.S. 647, 
61 L.Ed. 662, 9 Ann.Cas. 897. 

39. U.S.—Hartford Life & Annuity 
Ins. Co. V. Unsell, hilo., 12 S.Ct. 
671, 144 U.S. 439, 36 L.Ed. 496, 
affirming, C.C., 32 F. 443. 

40. U.S.—Waldron v. Waldron, 111., 

16 S.Ct. 383, 166 tr.S. 361. 39 L. 
Ed. 45l J 

89. 


41, U.S.—Throckmorton v. Holt, D. 
C., 21 S.Ct. 474, 180 U.S. 652, 46 L. 
Ed. 663—Pennsylvania Co. v. Roy, 
111., 102 U.S. 451, 26 L.Ed. 141. 
Withdrawal must be sufflciently 

defluite to identify clearly the evi¬ 
dence to be withdrawn.—Throckmor¬ 
ton V. Holt, D.C., 21 S.Ct. 474, 180 
U.S. 652, 45 L.Ed. 663—4 CJ. p 990 
note 21. 

42, U.S.—Throckmorton v. Holt, su¬ 
pra. 

43. U.S.—Turner v. American Se- 
curity & Trust Co., 29 S.Ct. 420, 
213 U.S. 257, 53 L.Ed. 788, af- 
flrming 29 App.D.C. 460—^New 
York, L. E. & W. R. Co. v. Madi- 
son, Ohio, 8 S.Ct. 246, 123 U.S. 
524, 31 L.Ed. 258. 

Damages 

Admission of improper testimony 
on the question of damages is not 
cured by an instruction in general 
terms on the measure of damages.— 
Washington Gaslight Co. v. Lans- 
den, D.C., 19 S.Ct 296, 172 U.S. 534, 
43 L.Ed. 543. 

44. U.S.—Pennsylvania Co. v. Roy, 
111., 102 U.S. 451, 26 L.Ed, 141. 

U.S.—Hopt V. People, Utah, 7 
S.Ct 614, 120 U.S. 430, 30 L.Ed. 
708—^Pennsylvania Co. v. Roy, 111., 
102 U.S. 461, 26 L.Bd. 141. 

Where there is other evidence to 
support verdict, it will be presumed 
that the instruction was oheyed.— 
Turner v. American Security & 
Trust Co., 29 S.Ct 420, 213 U.S. 267, 
63 L.Ed. 788, afflrming 29 App.D.C. 
460—New York, L. E. & W. R. Co' 
y. Madison, Ohio, 8 S.Ct 246, 123 
U.S. 524; 31 L.Ed. 258. , ■ 
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of the jury by such withdrawal and instruction.'^^ 

Error in the exclusion of evidence may be harm- 
less, not prejudicing the complaining party,^'^ as 
where it could not have affected the resuit and 
the exclusion of immaterial evidence is not ground 
for reversal>9 In its instructions to the jury, the 
trial court may cure whatever error it may have 
committed in ruling out evidence,as where it 
assumes the existence of proof of the fact sought 
to be established by the evidence in question and 
thus gives the party ali the benefit which he could 
have derived from its admission.^l 

Harmless error as to instructions. The giving of 
an erroneous instruction will not constitute a 
ground for reversal where the complaining party 
has not been injured thereby,^^ and, a fortiori, 
when the erroneous instruction is in fact favorable 
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to the complaining party and where no prejudice 
results, it is not rcversiblc error to give an inslruc- 
tion which is informal, inaccurale, inconiplele, or 
lacking in clearncss or certainty/’'^ or an instruction 
which is ahstract or not aiithorized by, or aiiplicahlc 
to, the pleadings and evidence.'''’ On Ihe other 
hand, when the casc has been snlimitted on errone¬ 
ous instructions which operate to the prejudice of 
the complaining party, the judgmeut will be re- 
versed.56 The mero repetitiou of instruetitni.s is 
not considered prcjudicial error.'’’' 

Where it is apparent from the whole record that 
the verdict is correet on the merils, error in the 
giving of instructions is harmless.'"' 

A party cannot complain of the failitre or refnsal 
to given an instruction where no prejudice result- 
ed,59 or where the instruction wa.s unnecessary or 


46. U.S.—Hopt V. People, Utah, 7 
S.Ct. 614, 120 U.S. 430, 30 L.Ed. 
708. 

47. U.S.—Cole V. Ralph, Nev., 40 
S.Ct. 321, 252 U.S. 286, 64 L.Ed. 
S67, reversingr, C.C.A., Ralph v. 
Cole, 249 P. 81, certiorari grant- 
ed 39 S.Ct. 8, 248 U.S. 553, 63 U. 
Ed. 418—Chicago & N. W. Ry. Co. 

V. Gray, 36 S.Ct. 620, 237 U.S. 399, 
59 L,Ed, 1018, affirming Gray v. 
Chicago & N. W. Ry. Co., 142 N. 

W. 506, 153 Wis. 637—Hornbuckle 
V. StafCord, Mont, 4 S.Ct. 515, 111 
U.S. 389, 28 L.Ed. 468. 

proof hy other evidence 

The exclusion of documentary evi¬ 
dence is harmless error where the 
contents thereof, or the claim 
sought to be supported or defeated 
by such evidence, is clearly estab¬ 
lished by other evidence.—Drumm- 
Plato Commission Co. v. Edmisson, 28 
S.Ct. 367, 208 U.S. 634, 52 L.Ed, 606, 
affirming 87 P. 311, 17 Okl. 344. 

48. U.S.—Tennessee Electric Power 
Co. V. Tennessee Valley Authority, 
Tenn., 59 S.Ct. 366, 306 U.S. 118, 
83 L.Ed. 543, affirming, D.C., 21 
F.Supp. 947, appeal dismissed in 
part 59 S.Ct. 64, 305 U.S. 663, 83 
Li.Ed. 430, appeal dismissed 59 
S.Ct. 154, 305 U.S. 665, 83 L.Ed. 
431. 

4 C.J. p 1004 note 64. 

Trial without jury 
Where a case is tried by the court 
without a jury, error in excluding 
competent evidence will he regard- 
ed as harmless if it appears that 
no other or different judgment could 
have been rendered if the evidence 
had been admitted.—^Will v. Torna- 
bells, Puerto Rico, 30 S.Ct. 424, 217 
U.S. 47, 64 L.jSd. 660—Reavis v. 
Pianza, Philippine, 30 S.Ct. 1, 215 
U.S. .16, 54 L.Ed. 72. 

49. U.S.—Turner v. Pendall, D.C., 1 
Cranch 117, 2 L.Ed. 53. 


50. U.S.—Pidelity & Doposit Co. of 
Maryland v. Courtney, Ky., 22 S. 
Ct. 833, 186 U.S. 342, 46 L.Ed. 1193, 
affirming 103 F. 599, 43 C.C.A. 331. 

51. U.S.—Relfe V. Wilson, Mo., 131 
U.S. appendix clxxxlx, 26 L.Ed,. 
212 . 

52. U.S.—City of San Juan v. St. 
John’s Gas Co., Puerto Rico, 26 
S.Ct. 108, 196 U.S. 610, 49 L.Ed. 
299, 1 Ann.Cas. 796. 

In equlty case, or where the ver¬ 
dict is only advisory, error in in- 
structing the jury is not revernible. 
—McKinley Creek Min. Co. v. Alas- 
ka United Min. Co., Alaska, 22 S.Ct. 
84, 183 U.S. 663, 46 L.Ed. 331. 
HarmlessnesB shown hy speclal flnd- 
Ings 

Where special findings by tho jury 
Show that the complaining party was 
not injured, by an instruction, error 
therein will be deemed harmless.— 
Holloway v. Dunham, Okl., 18 S.Ct. 
784, 170 U.S. 616, 42 L.Ed. 1166. 
Damages 

Error in an instruction as to tho 
measure of damages is harmless 
where the amount awardod was 
smaller than the evidence showed, 
or tended to show, plalntiff was en- 
titled to.—New York, l\ & N. R. Co. 
V. Peninsula Produce Exch. of Mary¬ 
land, Md., 36 S.Ct. 230, 240 U.S. 34, 60 
L.Ed. 611, affirming 89 A. 433, 122 Md, 
216. 

Court’s expression of opiulon on 
facts has been held not prejudiolal 
where such expression in no way 
invades the province of the jury. 
—Lawlor v. Loewe, Conn., 35 S.Ct. 
170, 235 U.S. 522, 69 L.Ed. 341, af¬ 
firming 209 F. 721, 126 C.C.A. 446. 

53. U.S.—Eastman Kodak Co. of 
New York v. Southern Photo Ma¬ 
terials Co., G'a., 47 S.Ct 400, 273 
U.S. 359, 71 LBd. 684, affirming, 
C.C.A., 295 F. 98, certiorari de- 
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niod 44 S.Ct. 453, 264 U.S. 697, 

68 L.Ed. 808. 

54. U.S.—Standard 011 v. Tirown, 

30 S.CL 669, 2J8 U.S. 78, 54 L.Ed. 
930, aiUruiiiig 31 App.O.O. 371— 
Sprecklea v. Urown, Hawali. 2!> 
S.Ct. 256, 212 U.S. 2()K, 5.'} 

476. 

55. U.S.—Snyder v. 30 

S.Ct. 73, 215 U.S. 2(il, 5-1 L.Ed. IK6, 
afllrminK 89 V. 222, 18 Okl. 16«. 

50. U.S.—'Frey & Son v. (hidnliy 

Packing C^o., Mo., 41 S.U(. 451, 256 
U.S. 208, 65 UlOd. «92, /Ullrinlng 
Cudahy PackinK Uo. v. Eiaw Sun, 
261 F. 65, 174 661 -K.anaiiH 

City SoutluTii Jl. ('o. V. ta*Hno, 35 
S.(H. 844, 238 U.S. 51)9, 59 L.Ed. 
1478, revoraing 167 S.VV^ 83, 112 
Ark. 305, Aiin.t9iH. 191511 «34 *-Nor- 
folk & W. R. Co. V. UullHax.k, Va., 

35 S.Ct. 143, 235 U.S, 625. 59 L.Ed. 
392, revorHing 215 F. CH7, 131 C. 
C.A. 621, error allowod 215 F. 1007, 
131 C.C.A. 066. 

Brrors In partlctilar olaftset of oages • 

Actions by servant fur injuriea.-- 
New Orlean» N. E, K. Co. v. Hcar- 
let, 30 S.Ct. 369, 249 U.S. 12«, 03 L, 
Ed. 762, nwerHlng 76 So. 265. 115 
Miss. 285—razoo & M. V. R. Cu. v. 
Mulllns, 39 S.Ct. 368, 241) U.S. 531, 

63 L.Ed, 754, revaralng 76 Bo. 147, 
115 MIhh. 343. 

57. U.S.—C.rand Trunk R. Oo. v. 
XvcH, Mlch., 12 S.cn. 679, 144 U.S. 
408, 36 L.Ed. 485, affirmlriK, 

36 F. 176. 

68. U.S.—Henderson Rridge Co. v. 
McGrath, Incl., 10 S.Ct. 730, 134 
U.S. 260, 33 L.Ed. 934—Chicago, M. 

& St. X>. R. Co. V. UoHs, Mlnn., 5 
S.Ct. 184, 112 U.S. 377, 2« L.EdL 
787. 

59- U.S.—Thomsen v. Cayser, N.Y-, 

37 S.Ct. 353, 243 U.S. 66, 61 L.Ed. 
697, Ann.Cas.l917i:) 322—^Hartranft 
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rekted to immaterial issue.^^ Likewise, the 
judgrnent will not be reversed b^cause of the er- 
roneous modification of an instruction, where no 
prejudice could have resulted.®! 

Waiver of error on appeal. Questions assigned 
as error by appellant may be deemed to have been 
abandoned or waived where they are not urged or 
discussed on appeal, ^ts where they are not prop- 
erly presented by brief®^ or argument®'^ of coun- 
sel. 

Decisions of intermediate courts, On appeal 
from the judgrnent of an intermediate court, the 
supreme court will not review errors that may have 
occurred in the trial court nor will errors be 
considered which were neither raised in the court 


of first instance nor assigned for errof in the in- 
termediate court,®® or which could have been, but 
were not, properly raised and passed on in the in¬ 
termediate court. 

Matters within the sound judicial discretion of 
an intermediate court will not be reviewed, ex- 
cept in case of manifest and gross abuse,and the 
correctness of its proceeding and decision will be 
presumed, in the absence of a ciear showing to the 
contrary.®® 

A judgrnent of reversal by the circuit court of 
appeals will be affirmed if any of the errors assigned 
were well taken.'^® 

Subsequent appeals. The supreme court has, in 


V. Langfeld, Pa.. 8 S.Ct 732, 125 
U.S. 128, 31 L.Ed. 672. 

Hypothesls negratived Ijy findings 
Error in refusingr a requested in¬ 
struction does not require reversal 
where speciflc findings of the jury 
distinctly negrative the hypothesis 
on which alone the instruction was 
based.—Kanawha & M. Ry. Co. v. 
Kerse, W.Va., 36 S.Ct 174, 239 U. 
S. 576, 60 L.Ed. 448. 

€0. U.S.—Myers v. Pittsburg-h Coal 
Co., Pa., 34 S.Ct. 559, 233 U.S. 184, 
58 L.Ed. 906. 

61. U.S.—George Puller Co. v. Mc- 
Closkey, 33 S.Ct. 471, 228 U.S. 194, 
57 L.Ed. 795, affirming 35 App.D.C. 
696. 

62. U.S.—Hegeman Farms Corpora¬ 

tion V. Baldwin, N.Y., 55 S.Ct 7, 
293 U.S. 163, 79 L.Ed. 259, afflrm- 
ing, D.C., 6 P.Supp. 297—Eastman 
Kodak Co. of New York v. South¬ 
ern Photo Materials Co., Ga., 47 S. 
Ct 400, 273 U.S. 359, 71 L.Ed. 684, 
afflrming, C.C.A., 294 P. 98, cer¬ 
tiorari denied 44 S.Ct 453, 264 U.S. 
597, 68 L.Ed. 868—Southeastern 

Express Co. v. Robertson, Miss., 
44 S.Ct 424, 264 U.S. 541, 68 L. 
Ed. 840. 

63. U.S.—Home Benefit Ass'n v. 

Sargent N.Y., 12 S.Ct 332, 142 
U.S. 691, 35 L.Ed. 1160—Craw- 

ford V. Heysinger, Pa., 8 S.Ct. 399, 
123 U.S. 589, 31 L.Ed. 269. 

64. U.S.— I. T. S. Rubber Co. v. Es- 
sex Rubber Co., Mass., 47 S.Ct. 
136, 272 U.S. 429, 71 L.Ed. 336, 
afilrming 1 P.2d 780, certiorari 
granted 46 S.Ct 226, 266 U.S. 600, 
69 L.Ed. 461. 

:Brror8 a« to pleadizigrB 

—I. T. S. Rubber Co. v. Essex 
Rubber Co., supra. 

65. U.S.—^Ana Maria Sugar Co. v 
Qulnones, Puerto Rico, 41 S.Ct 
110, 264 U.S. 246, 65 L.Ed. 346. 

CroMB Bppeal 

A party to a suit in a territorial 
«court, who did not appeal from the 


decree of the trial court, cannot have 
a provision thereof reviewed by the 
supreme court of the United States 
by taking a cross appeal from a de¬ 
cree of the territorial supreme court, 
which affirmed the decree of the tri¬ 
al court—Harrison v. Perea, 18 S.Ct. 
129, 168 U.S. 311, 42 L.Ed. 478, 

reversing 41 P. 529, 7 N.M. 666. 

66 . U.S.—Pine River Logging & 
Impr. Co. V. U. S., Minn., 22 S. 
Ct 920, 186 U.S. 279. 46 L.Ed. 1164, 
afflrming 105 P. 1004, 44 C.C.A. 
685. 

4 C.J. p 1077 note 67. 

67. U.S.—Blair v. Oesterlein Mach. 
Co., 48 S.Ct 87, 276 U.S. 220, 72 
L.Ed. 249, modifying 57 App.D.C. 
75, 17 P.2d 663, certiorari granted 

47 S.Ct 691, 274 U.S. 730, 71 L. 
Ed. 1325—Pierce v. U. S., Mo., 41 
S.Ct 365, 255 U.S. 398, 65 L.Ed. 
697, modifying 257 F. 514, 171 C. 
C.A. 1, rehearing of which was de¬ 
nied 260 P. 158, 171 C.C.A. 194, 
certiorari denied 40 S.Ct. 15, 250 U. 
S. 670, 63 L.Bd. 1199. 

4 C.J. p 1077 note 68. 

Srrors in admitting or xejecting 
evidexLce, not assigned in the circuit 
court of appeals, cannot be reviewed 
in the supreme court—McLoughlin 
V. Raphael Tuck & Sons Co., N.Y., 
24 S.Ct 105, 191 U.S. 267, 48 L.Ed. 
178, afflrming 115 P. 85, 53 C.C.A. 
508. 

68. U.S.—Rio Grande Irr. & Coi. Co. 
V. Gildersleeve, 19 S.Ct 761, 174 
U.S. 603, 43 L.Ed. 1103, afflrming 

48 P. 309, 9 N.M. 12. 

4 C.J. p 1081 note 4. 

Denial of petitlon for rehearing* 

U.S.—Conboy v. Jersey City First 
Nat Bank, N.Y., 27 S.Ct 50, 203 
U.S. 141, 51 L.Ed. 128. 

AlBLrmance withont oplnlon 

The mere fact that the interme¬ 
diate court affirmed the dudgment «of 
the trial court without an opinion 
is no ground for reversing the trial 
court—Texas & P. R. Co, v. Hili, 
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Tex.. 35 S.Ct 575, 237 U.S. 208, 59 
L.Ed. 918. 

Preliminary Injunction 

Except for strong reasons, the su¬ 
preme court will not interfere with 
the action of the circuit court of 
appeals on appeal from an order 
granting a preliminary injunction.— 
Meccano, Limited v. John Wanamak- 
er, New York, N.Y., 40 S.Ct 463, 253 
U.S. 136, 64 L.Ed. 822, afflrming 250 
P. 450, 162 C.C.A. 520, which re¬ 

versed, D.C., 241 P. 133, in which cer¬ 
tiorari is granted 39 S.Ct 10, 248 
U.S. 554, 63 L.Ed. 419. 

69. U.S.—Reinman v. City of Littie 
Rock, 35 S.Ct 511, 237 U.S. 171, 
59 L.Ed. 900, afflrming City of 
Littie Rock v. Reinman, 155 S.W. 
105, 107 Ark. 174. 

4 C.J. p 1082 note 21. 

Fresumption of reversal on law ques¬ 
tions 

Where appellate court reversed the 
judgrnent of trial court without 
making a finding of facts, it will 
be presumed that appellate court 
found the facts the same as the trial 
court, and that it reversed the case 
on questions of law.—^West Chicago 
St. R. Co. v. People, 26 S.Ct 518, '201 
U. S. 506, 50 L.Ed. 846, afflrming 73 
N.E. 393, 214 111. 9, which affirmed 
115 IlLApp. 172. 

Sustaining conclusion on conliictlng 
evldence 

A decree of the circuit court of 
appeals will be affirmed where the 
essential question is one of fact and 
the evidence, although sharply con- 
flicting, sustains the conclusion 
reached, despite the disclosure of 
substantia! difflculties.—^Varner v. 
New Hampshire Sav. Bank, Kan., 36 
S.Ct 409, 240 U.S. 617, 60 L.Ed. 828, 
afflrming New Hampshire Savings 
Bank: v. Varner, 216 P. 721, 132 C. 
C.A. 631. 

70. U.S.—Prey & Son v. Cudahy 
Packing Co., Md., 41 S.Ct 461, 266 
U.S. 208, 65 L.Ed. 892, afflrming 
Cudahy Packing Co. v. Frey & Son, 
261 F. 66, 171 C.GA. 661.« 
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g‘eneral, adhered to the rule that the decision bf an 
appellate court is the law of the case, on the points 
presented, throughout ali the subsequent proceed” 
ings, and that no question necessarily decided on 
that appeal will be considered on a second appeal 
in the same case, provided the facts and issues are 
substantially the same as those on which the first 
decision rested.*^^ The court has been held to be 
bound by its prior decision only on the points dis- 
tinctly made and determined, and not on points 
which might have been raised, but were not'^^ 

In accordance with this general rule, where, after 
a definite determination, the court has remandcd 
the cause for further action below, it will refuse 
to examine questions other than those arising sub¬ 
sequent to such determination and remand, or other 
than the propriety of the compliance with its man¬ 
date and if the court below has proceeded in 


substantial conformity to the directions of the su¬ 
preme court, its action will not be qucslioiicd on ^ 
second appeal.'^^ 

n. Determination and Disposition of Oause 

The supreme court generally has the power to atflrm^ 
modify, or reverse the Judgment below, and to make 
such disposition of the case as Justice requires, Includ- 
ing the entry or diirection of final Judgment or a new 
triai or other proceedlngs, and Its decision and man¬ 
date must be complied with In all further tproceedings 
in the case. 

In cases Corning from inferior fcderal courts the 
supreme court has power not only to correct error 
in the judgment entered below, but also to makc 
such disposition of the case as justice may recpiire.'^^ 
So the supreme court has full power to enter such 
judgment or order as the nature of ihc appeal or 
writ of error may require,'^® and such determina¬ 
tion is to be made without regard to technical or- 


71, U.S.—Messinger v. Anderson, 
Ohio, 32 S.Ct 739, 225 U.S. 436, 66 
L.Ed. 1152~Mutual L. Ins. Co. v. 
Hili, Wash., 24 S.Ct. 538, 193 U. 
S. 551, 48 L.Ed. 788, reversing 118 
F, 708, 55 C.C.A. 636. 

4 C.J. p 1093 note 77, p 1096 note 
91. 

Baason for rule 

It would be impossible for "an ap¬ 
pellate court to perform its duties 
satisfactorily and efficiently if a 
question once considered and decid¬ 
ed by it were to be litigated anew 
in the same case upon any and eVery 
subsequent appeal."—Great Western 
Tei. Co. Burnham, Wls., 16 S.Ct. 860, 
862, 162 U.S. 339, 343, 40 L.Ed. 991. 
Res adjudicata distlzLguished 

"The prior ruling- may have been 
followed as the law of the case, but 
there is a difference between such 
adherence and res adjudicata. One 
directs discretion; the other super¬ 
sedes it and compels judgment. Jn 
other words, in one it is a question 
of power, in the other of submis- 
sipn."—Southern Ry. Co. v. Clift, 43 
S.Ct. 126, 127, 260 U.S. 316, 67 L. 
Ed. 283, aflirming 131 N.E. 4, 190 
Ind. 636. 

Becords on former appeal may be 
looked into for the purpose of as- 
certaining what facts and questions 
were then before the court, so as 
to see the correct application of the 
rule.—Thompson v. JMaxwell Land- 
Grant & R. Co., N.M., 18 S.Ct. 121, 
168 U.S. 451, 42 L,Ed. 539. 

Mere expressipng of opiulon re- 

specting matters not actually in- 
volved in the decision have no blnd- 
ing force-—Barney v. Winona & St. 
F, R. Co., Minn., 6 S.Ct. 654, 117 U. 
a 22^. , 29 L.Bd. 858. 

Frior and subaequent rulingrs held 
not incousistent 

U.S.—Mbrgau V. U. .S„ Mo,, 58 S.Ct. 


999, 304 U.S. 1, 82 L.Ed. 1129, de- 
nying rehearing 68 S.Ct. 773, 304 
U.S. 1, 82 L.Ed. 1129, reversing, D. 
C., 23 F.Supp. 380, mandate con- 
formed to 24 F.Supp. 214, reversed 
on other grounds 69 S.Ct. 796, 307 
U.S. 188, 83 L.Ed. 1211, mandate 
conformed to, D.C., Morgan v. U. 
S., 32 F.Supp. 646. 

Farticular questions held conclud- 
ed by decision on former appeal: 

(1) Grounds and right of action.— 
U. S. Trust Co. V. New Mcxico, 22 
S.Ct. 172, 183 U.S. 636, 46 L.Ed. 316, 
amrrning 62 P. 987, 10 N.M. 416. 

(2) Jurisdiction of supreme court. 
—^Washington Bridge Co. v. Stew- 
art, D.C., 3 PIow. 413, 11 L.Ed. 668. 

(3) Jurisdiction of lower court.— 
Richardson v. Ainsa, 31 S.Ct. 23, 
218 U.S. 289, 64 L.Ed. 1044, ainrm- 
ing 95 P. 103. 11 Ariz. 359—SkiUorn’H 
Ex’rs V. May's Ex’rs., Ky., 6 Cranch 
267, 3 L.Ed, 220. 

(4) Sufflciency of pleading.—U. S. 
Trust Co. V. New Mexico, 22 S.Ct. 
172, 183 U.S. 636, 46 L.Ed. 316, af- 
flrming 62 P. 987, 10 N.M. 416. 

7a U.S.—Mutual L. Ins. Co. v. HUI, 
Wash., 24 S.Ct. 638, 193 U.S. 661, 
48 L.Ed. 788, reversing 118 F. 70$, 
65 C.C.A. 636. 

73. U,S.—Steinfeld v, Zeckendorf, 36 
S.Ct. 14, 239 U.S. 26, 60 L.Ed. 126, 
afflrming Zeckendorf v. Steinfeld, 
138 P. 1044, 16 Arlz. 336. 

4 C.J. p 1097 note 1. 

74- U.S.—U. S. V. New York In- 
dians, Ct. Cl, 19 S.Ct. 487, 173 
U.S. 464, 43 L.Bd. 769. 

4 C.J. p 1098 note 2, 

75. U.S.—Watts, Watts & Co. v. Un¬ 
ione Austriaca DI Navigazlon^, N. 
Y., 39 S.Ct. 1, 248 U.S. 9, 63 L.Ed.' 
100, 3 A.L.R. 323, reversing 229 F. 
136, 143 C.aA. 412.> 

QO 


76. U.S.—Camp v. Gress, Va., .39 S. 

Ct. 478, 260 U.a 308. 63 L.JOd. 997. 
Cases Corning from state (‘ourts see 

infra § 281. 

Beoision of federal question 

The supremo court can, if it deems 
proper, decide the local (pH^stlons 
only and omlt to decidt^ fialeral 
questions whleh gavo the lower court 
Jurisdiction or decide them advtTs«‘- 
ly to the party claiming thotr hent?- 
fit.—Siler v. Loulsville Sr. N. U. Co.. 
29 S.Ct 461, 213 U.S. 175, 63 L.Ed. 
763—25 C.J. P 694 nole 91. 

Moot issue 

(1) Where owing to the moot char¬ 
acter of the issue involviul iht^ su¬ 
preme court may not eonsidcT ibo 
merita, it is at liberty to mako such 
ordor aa is most consonant with Jus¬ 
tice, In view of the conditions and 
circumstancu^s of the casis—Heltmul- 
lor V. Stokes, 41 S.Ct. 522, 266 U.S. 
369, 66 L.Ed. 900, reversing 266 F. 
1011, 49 App.D.O, 391. 

(2) Dismlssal of appeal nm «upra 
subdivialon k of thls st^ction. 
Remedies unprejudlced 

The court may make its diMposltton 
without pre judico to any remedy 
which the party may bo cntltlcd to 
pursue.—lUdelity Ins. Trust & Bafe- 
Dcposlt Co, V. McClaln, 20 S.Ct. 774, 
178 U.S, 113, 44 I..Kd. 998, 

Time of decision 

Whlle a case before tho supreme 
court should he disposed of without 
unnecessary delay, decision may ho 
dolayod for good cause,—Common- 
wealth of Virginia v. Stato of West 
Virginia, 32 S.Ct 4. 222 U.S. 17, 65 
L.Ed. 71—4 C.J. p 1121 noto 20. 

lintry of Judgment may be made 
as of a prior date, at which time it 
mtght have been entorod, when, for 
any cause, it would be Impropcr to 
enter it as of the^ time of the actual 
entry, thiS pOwei* belng commbnly 



36 C.J.S. 

rors, defects, or exceptions which do not afifect the 
substantial rights of the parties.'^'^ The supreme 
court will not grant relief to a party who has not 
appealed or complained in the mode provided by 
law, of the judgment or decree;'^^ and the court 
may, without determining and disposing of a cause, 
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remand it to the lower court for further proceed- 
ings, where the record is not in condition properly 
to decide the questions presented with justice to all 
parties concerned.'^^ The court must generally de¬ 
cide and dispose of the case in accordance with the 
law existing at the time of its own decision,^^ and 
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exercised where a party dies after 
the submission of the cause and be- 
fore decision, in which case entry 
is made as of the day of submis¬ 
sion or other day prior to his death. 
—Louisville & N. R. Co. v. Behlmer, 
D.C.. 20 S.Ct. 209. 175 U.S. 648, 44 
L.Ed. 309, reversing 83 F. 898, 28 
C.C.A. 229, reversing-, C.C., 71 F. 

836, and motion denied 18 S.Ct. 602, 
169 U.S. 644, 42 L.Ed. 889—4 C.J. P 
1207 note 49, p 1208 note 50. 
Amendment or vacatiou of jtidgrmexLt 

(1) At a time when the court stili 
has jurisdiction for this purpose, it 
may amend or modify its judgment 
on a showing of clerical error.— 
Elizabeth v. American Nicholson 
Pavement Co., N.J., 131 U.S. appen¬ 
dix cxlviii, 24 L.Ed. 1059—Bank of 
Commonwealth of Kentucky v. Wis- 
tar, Price & Wistar, Ky., 3 Pet. 431, 
7 L.Ed. 731. 

(2) Judgment may be vacated at 
any time on a showing of matters 
which render it absolutely void.— 
Ex parte Crenshaw, Ala., 16 Pet. 119, 
10 L.Ed. 682. 

(3) However, the court will not, by 
amendment or vacation of its judg¬ 
ment, relieve a party from his own 
neglect.—^Watterson v. Payne, La., 14 
S.Ct. 1167, 1214, 154 U.S. 534, 15 L. 
Ed. 899—Dodge v. Knowles, D.C., 5 
S.Ct. 1197, 114 U.S. 430, 29 L.Ed. 144, 

77. U.S.—Camp v. Gress, Va., 39 S. 
Ct. 478, 260 U.S. 308, 63 L.Ed. 997, 
modifying 244 P. 121, 166 C.C.A. 
549, certiorari granted 38 S.Ct. 14, 
245 U.S. 655, 62 L.Ed. 533. 

78. U.S.—U. S. V. Blackfeather, Ct. 
Cl., 16 S.Ct. 64, 155 U.S. 180, 39 L. 
Ed. 114. 

4 C.J, P 1113 note 25. 

Proof of averments 
While the text rule precludies ap- 
pellee who has falled to make a 
cross appeal to assert in support of 
the judgment below appenant's fail- 
ure to prove certain averments of 
his bili, the supreme court in fe- 
verslng the judgment may grant ap- 
pellee liberty to require appellant to 
prove such averments below.—Chit- 
tenden v. Brewster, 111., 2 Wall. 191, 
17 L.Ed. 839. 

79. U.S.—Railroad Commission of 
Wisconsin v. Maxcy, Wis., 60'S.Ct. 
228, 281 U.S. 82, 74 L.Ed. 717— 
Ballard v. Searls, Mlch., 9-^.Ct 418, 
130 U.S. 60, 32 L.:Ed.' 840. - 

Insuffident flndingtsr of faci? , 

(1) Where the record is In a state 


to justify such action, the court 
may remand the cause to the end 
that full, proper, and consistent flnd- 
ings of fact be made.—Railroad Com¬ 
mission of Wisconsin v. Maxcy, Wis., 
50 S.Ct. 228, 281 U.S. 82, 74 L.Ed. 
717—Gerdes v. Lustgarten, N.T., 45 
S.Ct. 107, 266 U.S. 321, 69 L.Ed. 309, 
reversing, C.C.A., In re Lustgarten, 
289 F. 481—U. S. v. Adams, Ct.Cl., 6 
Wall. 101, 18 L.Ed. 792. 

<2) However the court may some- 
times examine the record to supply 
or supplement necessary findings, in 
order to avoid prolonged litigation 
necessitated by a remand.—McCar- 
dle V. Indianapolis Water Co., Ind., 47 
S.Ct. 144, 272 U.S. 400, 71 L.Ed. 316 
—Gerdes v. Lustgarten, N.Y., 45 S. 
Ct. 107, 266 U.S. 321, 69 L.Ed. 309, 
reversing, C.C.A., in re Lustgarten, 
289 P. 481. 

(3) The court will not remand a 
case for a findiing of additional facts 
which would not change the legal re¬ 
suit.—Sanford & Brooks Co. v. U. 
S., 45 S.Ct. 341, 267 U.S. 455, 69 L. 
Ed. 734, affirming 58 Ct.Cl. 158. 

BeferexLce 

Where a case involving an ac- 
counting, or other matters of a de- 
tailed and complicated nature, is not 
in shape to be disposed of on appeal, 
the appellate court may remand for 
reference to an auditor, master, or 
referee.—Chicago, M. & St. P. R. Co. 
V. Tompkins, S.D., 20 S.Ct. 336, 176 
U.S. 167, 44 L.Ed. 417. 

Motion to remand for additional 
findings will be denied as a matter of 
discretion where due diligence has 
not been shown in making the mo¬ 
tion.—Sanford & Brooks Co. v. U. 
S., 45 S.Ct. 341, 267 U.S. 455, 69 

L.Ed. 734, affirming 58 Ct.Cl. 158. 

Remand iznproper 

(1) Affirmance of decree dismissing 
suit for want of jurisdiction cannot 
be avoided by motion to remand, for 
filing. of supplemental bili because of 
matters arising after filing of rec- 
Qrd in suprem^ court.—Minneapolis & 
St L. R. Co. V. Peoria & P. U. Ry. 
Co., lowa, 46 S.Ct 402, 270 U.S. 580, 
70 L-Ed. 743. 

(2) It was held that .the supreme 
court has no power to remand an 
equity cause except to give effect to 
some judgment of its own and that 
a , motion to remand in order to give 
oppoftunlty to present new matter to 
the court below will be denied.-^ 
Roemer v. Simon, N.J., 91 U.S. 149, 
23 L.Ed. 267. 


Affirmance of erroueons judgment 

Text rule applies, even though it 
leads to affirmance of judgment 
wherein there was error which has 
since been obviated by a change in 
the law.—Pugh v. McCormick, La., 14 
Wall. 361, 20 L.Bd. 789. 

BO. U.S.—Hines Secretary of Labor 
& Industry of Pennsylvania v. Da- 
vidowitz, Pa., 61 S.Ct. 399, 312 U. 
S. 52, 85 L.Ed. 581—Carpenter v. 
Wabash Ry. Co., Mo., 60 S.Ct. 416, 
309 U.S. 23, 84 L.Ed. 558, vacat- 
ing, C.C.A., 103 P.2d 996, certio¬ 
rari granted 60 S.Ct. 102, 308 U. 
S. 539, 84 L.Ed. 454, and rehear- 
ing denied 60 S.Ct. 685, 309 U.S. 
695, 84 L.Ed. 1035—Smallwood v. 
Gallardo, Puerto Rico, 48 S.Ct. 23, 
275 U.S. 56, 72 L.Ed. 152, reversing, 
C.C.A., Porto Rico Tax Appeals, 16 
P.2d 545, certiorari granted Small¬ 
wood V. Gallardo, 47 S.Ct. 659, 274 

U. S. 732, 71 L.Ed. 1327 and Valdes 

V. Gallardo, 47 S.Ct. 659, 274 U.S. 
732, 71 L.Ed. 1327, and followed in 
Gallardo v. La Piata Tobacco Co., 
C.C.A., 21 F.2d 1012, certiorari dis- 
missed Fajardo Sugar Co. of Porto 
Rico V. Gallardo, 48 S.Ct. 527, 277 
U.S. 611, 72 L.Ed. 1016—U. S. v. 
Preston, La., 3 Pet. 67, 7 L.Ed. 601 
—The Rachel, La., 6 Cranch 329, 
3 L.Ed. 239. 

4 C.J. p 1120 note 11. 

Rnactment or repeal of statute 

(1) Where a statute on which the 
judgment rests has been repealed 
pending the appeal, the court will 
take judicial notice of the repeal, 
and conform its decision thereto.— 
Berry v. Davis, lowa, 37 S.Ct. 208, 
242 U.S. 468, 61 L.Bd. 441, reversing, 
D.C., Davis v. Berry, 216 P. 413— 
4 C.J. p 1119 note 9. 

(2) A statute enacted after the de¬ 
cree was rendered below will be giv- 
en effect in deciding an appeal, where 
the case involves oniy relief by in^ 
junction, which operates wholly in 
futuro.—Texas Co. v. Brown, Ga., 42 
S.Ct. 376, 258 U.S. 466, 66 L.Ed. 
721, affirming, D.C., 266 F. 577. 

Vested flghts 

Generally, however, the court will 
not by its decision allow a change 
in the law during the pendenoy of 
an appeal to affect vested rights.~r- 
Pacific Mail S. S. Co. v. JolifCe, Cal., 
2 Wall. 450, 17 L.Ed. 805. 

Where ueceesary to Just disposi- 
tlbu of case, the supreme court will 
consider the changes in fact ‘and ih 
law which have supervened since the 
decree was entered below, especially 
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the state of facts existing at the time the judgment 
below was rendered.^^ Concurrence of a majority 
of the judges passing on the case is ordinarily nec- 
essary to a reversal.®^ 

Affirmmce or modification. In a proper case, the 
supreme court may afhrm the judgment below, on 


motion of a party,^^ or after hcnring, whcre the cx- 
istence of reversible error docs not a])pcar,^'^ or 
where, notwithstanding an irrcgularity in the pro- 
ceedings in the lower court, the (luestions involvcd 
have becorae abstract, and a new Irial woiikl be of 
no advantage to appellant or plainliff in error.^5 


in cases tried de novo on appeal.— 
Watts, Watts & Co. v. Unione Aua- 
triaca di Navigazione, N.Y., 39 S.Ct. 
1, 248 U.S. 9, 63 L.Ed. 100, 3 A.L.R, 
333, reversing 229 F. 136, 143 C.C.A. 
412. 

81. U.S.—0’Hara v. MacConnell, Pa., 
93 U.S, 150, 23 L.Ed. 840—The 

Vaughan and Telegraph, N.T., 14 
Wall. 258. 20 L.Ed. 807. 

However, facts subsequently occur- 
ring may sometimes be considered.— 
Southern Pac. Co. v. Bogert, N.T., 
39 S.Ct, 533, 250 U.S. 483, 63 L.Ed. 
1099, modifying Bogert v. Southern 
Pac. Co.. 244 F. 61, 166 C.C.A. 489, 
affirming, D.C., 226 F. 600, leave to 
present petition for rehearing- grant- 
ed 39 S.Ct 492—Watts, Watts & Co. 
V. Unione Austriaca di Navigazione, 
N.Y., 39 S.Ct 1, 248 U.S. 9, 63 L. 
Ed. 100. 3 A.L.R. 323, reversing 229 
F. 136, 143 C.C.A. 412. 

Orders of commis sion. 

The fact that a state commission, 
more than seven months after the 
granting of a temporary Injunction 
against the enforcement of telephone 
rates temporarily flxed by it, made 
orders allowing higher rates whose 
correetness may yet be questioned 
in appropriate proceedings for re- 
vlew, does not establish that the in¬ 
junction was rightly granted under 
the conditions which then existed. 
—Prendergast v. New York Tele¬ 
phone Co., N.Y., 43 S.Ct 466, 262 U. 
S. 43, 67 L.Ed. 853. 

82. U.S.—Smith v. U. S., Mo., 5 Pet 
292, 8 L.Ed. 130. 

CoxLstltutional questions 

The supreme court will not, ex- 
cept in cases of absolute necessity, 
deliver any judgment in cases where 
constitutional questions are involved, 
unless a majority of the whole court 
concurs.—Briscoe v. Commonwealth 
.Bank of Kentucky, Ky., 8 Pet. 118, 

8 L.Ed. 887. 

Oroiuids of decislon. 

Where a majority of the judges 
agree to reverse the judgment be¬ 
low, it is not material that their con- 
clusions are based on different rea- 
sons.—Smith v. U. S., Mo., 6 Pet 292, 

8 L.Ed. 130. 

Blvlded court 

( 1 ) Where the judges of the court 
are equally divided in opinion, the 
judgment, order, or decree appealed 
from stands affirmed.—Reeside v. U. 
S., CtCl., 8 Wall. 38, 19 L.Ed. 391 
—Coieman v. Hudson River Bridge 
Co., N.Y.. 2 Wall. 403, 17 L.Ed. 876. 


(2) Where the court is equally di¬ 
vided on a jurlsdictional questlon, it 
will remand the case to the lower 
court without instructions.—Silliman 
V. Hudson River Bridge Co.,, N.Y., 1 
Black 582, 17 L.Ed. 81—4 C.J. p 1122 
note 38. 

83. U.S.—Corneli Steamboat Co. v. 

Phoenix Const. Co., 34 S.Ct. 701, 

233 U.S. 593, 68 L.Ed. 1107, af- 

flrming Phenix Const Co. v. Cor¬ 
neli Steamboat Co., 103 N.E. 891, 

210 N.Y. 113. 

Afflrmanco heXd proper 

(1) Where the proposition on which 
the contention as to jurlsdiction rests 
is entirely without foundation.—Cor- 
I nell Steamboat Co. v. Phoenix Const. 
Co., supra. 

(2) Where the appeal is merely 
frivolous.—Micas v. Williams, La., 
104 U.S. 556, 26 L.Ed. 842. 

(3) Where contention on appeal Is 
clearly frivolous and is the sole er¬ 
ror asserted.—Pennsylvania Oo. v. 
Donat, Ind., 36 S.Ct 4, 239 U.S. 50, 
60 L.Ed. 139, afflrming 224 P. 1021, 
139 C.C.A. 666. 

(4) In a case turning essentially 
on questions of fact, where the rec- 
ord shows no ciear error In the con- 
curring findings of the two lower 
courts, and does not contain ali the 
evidence that was beforo thoHO 
courts.—Bodkin v. Edwards, Cal., 41 
S.Ct 268, 255 U.S. 221. 66 I..Ed. 595. 
afflrming, C.C.A., 266 F. 621, afflrm- 
ing, D.C., Edwards v. Bodkin, 267 F. 
1004. 

(6) Where courts of two circuits 
had reached same conclusion on quea- 
tions of fact, and questions of law 
were settled, and rullngs clearly 
right so that the appeal appeara 
without reasonablo JustJncation and 
therefore taken for delay.—Elchel v. 
U. S. Pidellty & Guaranty Co., Pa., 
38 S.Ct 47, 245 U.S. 102, 62 L.Ed. 
177, afflrming U, S. Fidelity & Guar- 
anty Co. v. Elchel, 241 F. 357, 164 

C. C.A. 237. 

(6) Where one of several joint ap- 
pellants fails to perfect his appeal, 
the appellee may open the record 
and pray for an afflrmanco.—New- 
man v. Moyers, 40 S.Ct 478, 253 U. 

S. 182, 64 L.Ed. 849, reversing 47 App. 

D. C. 102. 

WhexL motion denied 
Unless the record Is manifejstly 
free from preludicial error, the mp- 
tion will be denied.—Guardian Assur. 
Co. V. Quintana, Puerto Rlco, 33 S. 
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Ct 236. 227 U.S. 100, 57 L.Ed. 437—. 
4 C.J. p 1129 nole 50. 

Joiiuder of motlons 

Under statuLe providing for joinder 
of motlons to dismiss appeal and to 
afflrm where It ia manip^at that ap¬ 
peal waa taken for delay only, ap¬ 
pellee may make motion to aftlrm 
only If ho alao makea a motion to 
dlsmiss and there la at huist aome 
color of right to the dlarnlaaah—* 
City of Chanute v. Trador, Kan., 10 
S.Ct 67, 132 U.S. 210, 33 L.Ed. 346 
—4 C.J. p 592 note 26, p 1126 note 
2, p 1127 noto 14. 

84. U.S.—Shaplelgh v. Mler, Tex., 57 
S.Ct 261, 299 U.S. 468, 81 L.Ed. 
365, afflrming, C.C.A., 83 E.2d 673, 
certiorari granU^d 57 S.(n„ 17, 299 
U.S. 624, 8 l L.Ed, 386 *-Calv<‘aton 
Electric Co. v. City of CalVi^aton, 
Tex, 42 S.Ct 351, 25« U.S. 388, 60 
L.Ed. 678, afflrming, D.C., 272 F. 
147—Boworman v. Ilamm^r, Idaho, 
39 S.Ct 549, 250 U.S. 504, 63 L» 
Ed. 1113, aflirmlng MeCormlck v. 
King, 241 F. 737, 154 C.C.A. 439-- 
BlenvlUe Water-SuprHy Co. v, City 
of Mobile, Ala., 20 H.tn. 40, 175 U. 
S. 109, 44 L.Ed. 92. 

Cases trisd hsfors Jury 
A judgment wlU l)e afflrrm^d, In a 
caae tried before a Jury, when no er¬ 
ror in rulings of law appt^arn and 
the evldenco I» sufflehmt to auatain 
the verdlct.—Sutton v. Laneroft, Ark., 
23 How, 320, 16 L.Ed. 464 -CuUd v. 
Frontln, Cal., X 8 Dow. 135, 15 L.Ed. 
290. 

Froof of unessentlal fact 

However, the fallure of plalntlff to 
provo a fact which a preliminary rul- 
Ing of Ihe court made it uaeleaa for 
him to prove is not ground for af- 
flrmamjc oC a Judgment for defend¬ 
ant.—Peck V. Hourich, D.C., 17 8 . 
Ct 927, 167 IT. 8 . 624, 42 L.m, 302. 
AfflxmazLoe Iu paurt 

U.S.—J. M. Coiuillos ^ Co. V. U. S.. 
29 S.Ct 583, 214 U.S. 47, 63 L. 
Ed. 904, reversing 42 Ot.Cl. 318. 
Court wm uot graut usw trlax on 
adlrmance of judgment for defendant 
below, in absence of JustifUmtion 
thorefor.—Carrett v. LouIhvIUc N. 
R. Co., Tenn., 35 S.Ct 32, 235 U.S. 
308, 69 L.Ed. 242, afflrming 197 F. 
716, 117 C.C.A. 109. 

86 . U.S.—Texas & P. R, Co. v. In¬ 
terstate Transp. Co., La., 16 S.Ct 
228, 166 U.S. 686 , 29 Xu.Ed. 271 
—Glendale Blastlc B^abrio Oo. v. 
Smith, Masa., 100 U.S. 110, 25 TU 
Ed. 547. 
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While an affirmance leaves the judgfnent of the low- 
er court in full force and efifect precisely the same 
as though no appeal had been taken,^^ it is not nec- 
essarily an adoption of the reasoning of the lower 
court.®^ 

Under some circumstances, the supreme court 
will affirm the lower court’s judgment conditionally, 
as on appellee’s performance of some act directed 


by the court.^^ Where the error in the judgment 
below is one that can be cured by a modi fi cati on of 
the judgment, the court may so act rather than re¬ 
verse.®^ 

Reversat. In a proper case, the supreme court 
will reverse the judgment below,as where the rec- 
ord does not affirmatively show jurisdiction,^^ or 
where it appears that there is substantial error 


Costs 

Where controversy no long-er ex- 
ists, the merits will not generally 
be decided merely to determine a 
question of costs.—Glendale Blastic 
Fabric Co. v. Smith, supra. 

86. U.S.—Steinbach v. Stewart, Cal., 
11 Wall. 666, 20 L.Ed. 56. 

87. U.S.^—Chesapeake & O. R. Co. v. 
Cockrell, Ky., 34 S.Ct, 278. 232 U. 
S. 146, 58 L.Ed. 544. 

88. U.S.—^Hansen v. Boyd, Minn., 16 
S.Ct. 571, 161 U.S. 397, 40 L.Ed. 
746. 

Exces«lve JtLdgmeiit 

(1) Generally, where there is no 
reversible error in the record except 
that the judgment is for too much, 
and the amount of the excess is read- 
ily ascertainable, the supreme court 
need not reverse the judgment and 
remand the cause for a new trial, but 
may allow or conditionally require 
such excess to be remitted, and let 
the judgment stand for the correct 
amount.—Hansen v. Boyd, supra— 
4 C.J. p 1138 note 63, p 1139 note 78, 
p 1141 notes 86, 89, p 1143 note 10. 

(2) Where the court arbitrarily re¬ 
duces the amount of the judgment 
without giving the prevailing party 
any option in the matter, it does not 
conditionally affirm the judgment.— 
Kennon v. Gilmer, Mont, 9 S.Ct. 696, 
131 U.S. 22, 33 L.Ed. 110. 

89. U.S.—McCart v. Indianapolis 
Water Co., Ind., 68 S.Ct. 324, 302 
U.S. 419, 82 L.Ed. 336, modifying, 
C.C.A., Indianapolis Water Co. v. 
McCart, 89 F.2d 522, reversing, D. 
C., 13 F.Supp. 110, certiorari grant- 
ed McCart v. Indianapolis Water 
Co., 58 S.Ct. 14, 302 U.S. 666, 82 
L.Ed. 513—Woodward v. Brown, D. 
C., 13 Pet. 1, 10 L.Ed. 31. 

If the judgment does not conform 
to the pleadings, and the error is one 
which can be cured by a modifica- 
tion of the judgment, the appellate 
court will not order a new trial, but 
will itself correct the judgment.— 
Woodward v. Browh, supra. 
IVCodlfioation as to particular matters 

(1) A Judgment may be modifled 
so as to change an absolute dismissal 
to a dismissal without prejudice.— 
Lacassagne v. Chapuis, La., 12 S.Ct. 
669, 144 U.S. 119, 36 L.Ed. 268. 

(2) A decree in favor of a person 
in one representative capacity may 
be changed so as to be In favor of 


him in another representative ca¬ 
pacity.—^Hayes v. Pratt, N.J., 13 S. 
Ct. 503, 147 U.S. 557, 37 L.Ed. 279. 

80. U.S.—McCandless v. U. S., Ha^ 
waii, 56 S.Ct 764, 298 U.S. 342, 
80 L.Ed. 1205, reversing, C.C.A., 74 
F.2d 596, certiorari granted 56 S. 
Ct. 308, 296 U.S. 570, 80 L.Ed. 403. 
Several parties 

(1) Reversal of judgment as to 
corporate defendant for want of ju- 
risdiction did not require reversal 
as to individual defendant—James- 
Dickinson Farm Mortg. Co. v. Har- 
ry, IlL, 47 S.Ct 308, 273 U.S. 119, 
71 L.Ed. 569. 

(2) However, where a judgment is 
entire and jointly binding on or in 
favor of several coparties, or the 
cause of action is of such a nature 
that the rights and issues are inter- 
I dependent and injustice might re- 
I suit from a reversal as to less than 
jall the parties, the supreme court 
will -reverse the judgment as to ali. 
—^Washington Gaslight Co. v. Lans- 
den, D.C., 19 S.Ct 296, 172 U.S. 534, 
43 L.Ed. 543—Blizabeth v. American 
Nicholson Pavement Co., N.J., 131 
U.S. appendix cxlviii, 24 L.Ed. 1059. 
B«versal not ou merits 

Where an intermediate appellate 
court denied a petition for leave to 
file a bili of review on the ground 
that its former decree of affirmance 
was flnal, the supreme court is au- 
thorized to reverse the judgment 
without passing on the merits of the 
petition.—National prake & Electric 
Co. V. Christensen, Wis., 41 S.Ct 
154, 264 U.S. 425, 65 L.Ed. 341, re¬ 
versing 258 P. 880, 169 C.C.A. 600, 
certiorari granted 39 S.Ct 495, 250 
U.S. 638, 63 L.Ed. 1184, and pro- 
hibition denied 40 S.Ct. 64. 

Vacatlug decisiou 

Where the Circuit court of appeals 
affirmed a decree of the district court 
which was open to review only by the 
supreme court, the decision of the 
Circuit court of appeals must be va- 
cated, and the case remanded tp it, 
with direction to dismiss the appeal. 
—The Carlo Poma, N.Y., 41 S.Ct.-i 
309, 265 U.S. 219, 65 L.Ed. 594, va- 
cating, C.aA., 259 F. 369, 170 QC.A. 
345, certiorari granted 40 S.Ct 14, 
250 U.S. 656, 64 L.Ed. 1192. 

Effect of reveraal 

(1) Generally, a judgment of re¬ 
versal is not necessarily an adjudi- 

95 


cation of any other than the ques- 
tions in terms discussed and decided. 
—Chas. Wolff Packing Co. v, Court 
of Industrial Relations of Kansas, 45 
S.Ct 441, 267 U.S. 552, 69 L.Ed. 785, 
reversing Court of Industrial Pi.ela- 
tions V. Charles Wolff Packing Co., 
227 P. 249, 114 Kan. 487, modifying 
219 P. 259, 114 Kan. 304. 

(2) On the reversal of a judgment, 
order, or decree, a dependent order, 
judgment, or proceeding, ancillary 
and accessory thereto, shares its 
fate and falis with it.—Butler v. Ea¬ 
ton, Mass., 11 S.Ct 9S5, 141 U.S. 240, 
35 L.Ed. 713—Chicago, D. & V. R. 
Co. V. Fosdick, 111., 1 S.Ct 10, 106 
U.S. 47, 27 L.Ed. 47. 

(3) Rights acquired bona fide by 
a third person, under a judgment, 
order, or decree rendered by a court 
of competent jurisdiction, are not af- 
fected by the subsequent reversal 
thereof.—Bank of U. S. v. Bank of 
Washington, D.C., 6 Pet 8, 8 L.Ed. 
299. 

91. U.S.—Roberts v. Lewis, Neb., 12 
S.Ct 781, 144 U.S. 653, 36 L.Ed. 579 
—McCormick v. Sullivant, Ohio, 10* 
Wheat 192, 6 L.Ed. 300. 

Circuit court of appeals without Ju¬ 
ris dictiou 

Appropriate action of supreme 
court, where Circuit court pf appeals 
was without jurisdiction, was to re¬ 
verse decree and remand case, with 
directions to dismiss.—Stratton v. 
St. Louis Southwestern Ry. Co., 111., 
51 S.Ct 8, 282 U.S. 10, 75 L.Ed. 135, 
reversing, C.C.A., St Louis South¬ 
western Ry. Co. V. Emmerson, 30 
F.2d 322, reversing, D.C., 27 P.2d 
1005. 

92. U.S.—McCandless v. U. S., Ha- 
waii, 66 S.Ct 764, 298 U.S. 342, 
80 L.Ed. 1205, reversing, C.C.A.,. 
74 F.2d 596, certiorari granted 66 
S.Ct 308, 296 U.S. 570, 80 L.Ed. 
403—^Newman v. Moyers, 40 S.Ct 
478, 253 U.S. 182, 64 L.Ed. 849. 
reversing 47 App.U.C. 102, 

4 C.J. p 1169 note 14. 

Particular errors 

(1) Material error of the trial 
court in its rulings on the sufficien- 
cy of pleadings.—Mandelbaum v. Peo- 
ple, Nev.Terr., 8 Wall. 310, 19 L.Ed. 
479—Fowle v. Common Council of 
Alexandria, D.C., 11 Wheat, 320, 6 
L.Ed. 484. 
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but a judgment need not be reversed for technical 
errors, defects, or exceptions which do not affect 
the substantial rights of the parties.^^ The court 
may direct restitution of property lost by means of 
the erroneous judgment.94 

On reversing the judgment below, the supreme 
court may itself render or direct final judgment in 


the cause, if the circumstanccs warrant such ac- 
tion;9^ as where the facts of the case aro iindisput" 
ed,96 or where the controvcrsy has bccome 
On the other hand, the court may iu iis disci ction 
order a new trial or furthcr proccedings whencver 
it appcars that the ends of justicc will be best servod 
by such a coursc,99 as where it is dcsirablo that the 


(2) Error of the trial court in 
Ijiving- improper, or in refusing- to 
g-ive proper, instructions to the jury. 
—U. S. V. Tillotson, N.Y., 12 Wheat. 
180, 6 L.Ed. 594. 

Erroneons ruling* which relates to 
substantial rights of a party is 
ground for reversal unless it afflrma- 
tively appears from the record that 
the ruling was not prejudicial,—Mc- 
Candless v. U. S., Hawaii, 56 S.Ct. 
764, 298 U.S. 342, 80 L.Ed. 1205, re¬ 
versing, C.C.A., 74 F.2d 596, certio¬ 
rari granted 56 S.Ct. 308, 296 U.S, 
670, 80 L.Ed. 403—^Williams v. Great 
Southern Lumber Co., La., 48 S.Ct. 
417, 277 U.S. 19, 72 L.Ed. 761, af- 
firming, C.C.A., Great Southern Lum¬ 
ber Co. V. Williams, 17 F.2d 468, 
reversing, D.C., Williams v. Great 
Southern Lumber Co., 13 F.2d 246, 
and certiorari granted 48 S.Ct. 19, 
275 U.S. 511, 72 L.Ed. 399. 

93. U.S.—Camp V. Gress, Va., 39 S. 
Ct. 478, 260 U.S. 308, 63 L.Ed. 997 
—McLanahan v. Universal Ins. Co., 
Md., 1 Pet. 170, 7 L.Ed. 98. 

Particnlars errors 

(1) Error wlth respect to costs.— 
Newton v. Consolidated Gas Co. of 
New York, N.Y., 44 S.Ct. 481, 265 
U.S. 78. 68 L.Ed. 909. setting aside 
dismissal of appeal and aflarming 44 
S.Ct. 401, 264 U.S. 671, 68 L.Ed. 866, 
dismissing, D.C.N.Y., Consolidated 
Gas Co. of New York v. Newton, 
291 F, 704—Du Bois v. Kirk, Pa., 
15 S.Ct. 729. 158 U.S. 58, 39 L.Ed. 
896. 

(2) Error in ruling on a motion for 
a rehearing.—U. S. v. Rio Grande 
Uam & Irrigation Co., 19 S.Ct. 770, 
174 U.S. 690, 43 L.Ed. 1136, revers¬ 
ing 61 P. 674, 9 N.M. 292. 

Omltting evidence from transoript 

Failure to observe rule for includ- 
ihg evidence in transcript was a sub¬ 
stantial defect not within text rule. 
—Barber Asphalt Paving Co. v. 
Standard Asphalt & Rubber Co., IlL, 
48 S.Ct. 183, 276 U.S. 372, 72 L.Ed. 
318, reversing, C.C.A., 16 P.2d 761, 
certiorari granted 47 S.Ct 676, 274 
U.S. 728, 71 L.Bd. 1316. 

94. U.S. — Baltimore & O. R. Co. v. 

U. S., 111., 49 S.Ct 492, 279 U.S. 
781, 73 LuEd. 954—Goltra v. Weeks, 
Mo., 46 S.Ct 613, 271 U.S. 636, 70 
L.Ed. 1074, affirming, C.C.A., Weeks 

V. Goltra, 7 P.2d 838, certiorari 

, granted Goltra v. Weeks, 46 S.Ct I 
102, 269 U.S. 646, 70 L.Ed. 404. I 


United States 

It has been held that the United 
I States government cannot be ordered 
to refund.—Ex parte Morris, Ala., 9 
jWall. 605, 19 L.Ed. 799. 

95. U.S.—^Newman v. Moyers, 40 S. 
' Ct 478, 253 U.S. 182, 64 L.Ed. 849, 
reversing 47 App.D.C. 102—City 
and County of Denver v. Penver 
Union Water Co., Colo., 38 S.Ct 278, 
246 U.S. 178, 62 L.Ed- 649. 
Partlcnlar clrcnmstanoe® 

(1) Where the lower court errone- 
ously dismissed the bili on the merits 
instead of dismissing it for want of 
jurisdiction, the supreme court may 
reverse the decree with directions 
that the suit be dismissed for want 
of jurisdiction.—Shawnee Severago & 
Drainage Co. v. Stearns, Okl., 31 S. 
Ct 452, 220 U.S. 462, 66 L.Ed. 544 
—McGilva V. Ross, Wash., 30 S.Ct 
27, 216 U.S. 70, 54 L.Ed. 95, revers¬ 
ing 164 F. 604, 90 C.C.A. 398. 

(2) The court may reverse a de¬ 
cree, erroneous in that It dismlsses 
a bili absolutely instead of dismiss¬ 
ing it without prejudice, and render 
or direct a proper decree of dismissal 
without prejudice.—Rogers v. Pur- 
ant, 111., 1 S.Ct 623, 106 U.S. 644, 
27 L.Ed. 303. 

(3) Where, on appeal from a judg¬ 

ment in favor of plaintilf below, the 
supreme court decides that plaintifC 
cannot recover in any event on an- 
other trial, on reversing the judg¬ 
ment, it will itself render the proper 
judgment or order it rendored by 
the lower court.—Baltimore & Caro- 
lina Line v. Redman, N.Y., 56 SUt 
890. 295 U.S. 664, 79 L.Ed. 1636, 

jmodifying, C.C.A., Redman v. Balti¬ 
more & Carolina Line, 70 P.2d 636, 

I certiorari granted Baltimore & Car- 
ollna Line v. Redman, 66 S.Ct. 89, 
293 U.S. 641, 79 L.Ed, 646, certiorari 
denied Redman v. Baltimore & Car¬ 
olina Line, 65 S.Ct 98, 298 U.S. 677, 
79 L.Ed. 674—4 C.J. p 1189 note 4. 

(4) But the court will not order 
a dismissal or nonsuit because of 
failure to state a cause of action 
where plaintifC could amend his pe- 
tition to state a sufficient cause of 
action.—Mayo v. Lakeland Hlghlands 
Canning Co., Fla., 60 S-Ct 617, 309 

U. S. 310, 84 L.Bd. 774, reversing, D. 
C., Lakeland Highlands Canning Co. 

V. Mayo, 28 P.Supp. 44. 

98. U.S.—Green County v. Thonms, 
Ky„ 29 S.Ct 168, 211 U.S. 698, 
53 L.E(1 343, afffrming 169 P. 83$, 


89 C.C.A. 406—City of I^^t. Scott 
V. Hickman, Knn., 5 S.Ct. 66, 112 
U.S. 150, 28 L.Ed. 636. 

Absenoe of defenso 
Where the facts are practioally un- 
disputed and th<‘ amount of recovery 
certain, plaintlff haa madt^ out a 
prima facie case, and defendant, al- 
though having full opportunity to do 
so, has eslabllsht'd no defense suf- 
ffeiont to prev(‘nt or bar the right 
of re.covcry, the supreme court, on 
reversing a judgment In d(‘fendant'H 
favor, will som<‘llm('S r('nd(»r 
proper judgment for plaintlff, or di¬ 
rect tho court below to do so,— 
Retzer v. Wood, N.Y., 3 S.Ct. 164, 
109 U.S. 185, 27 L.Kd. 000. 

Where wrong Judgment 1« rendered 
on a proper verdiet or flndlngs of 
fact tho supreme court may reverse 
and render, or direct, the Judgment 
which should have been glvtui below. 
—Germania FI re Ins. Co. v. Boykin, 
S.C., 12 Wall. 433, 20 L.Ed. 442. 

97. U.S.—Puke Power Co. v. Cre<'n- 
wood County, S.C., 57 S.Ct. 202, 
299 U.S. 26D, 81 T^.Ed. 178, revers¬ 
ing, C.C.A., CreenwocKl County, S. 

C. V. Duke Power Co., 81 F.2(l 986, 
reversing, D.C,, I)uk(^ Pow<‘r Co. v. 
Greenwood County, S.C., 12 F.Supp. 
70, remanded, O.C.A., Oreemwood 
County V. Duke Power Co,, 79 R2d 
995, rovorslng, D.C., Duke Power 
Co. V. Greenwood County, S.C., 10 

. F.Supp. 854, (‘crtlorarl granted 
Duke Power Co. v, Ornenwood 
County, 66 S.Ct 1)41, 208 U.S. 651, 
80 Xj.ICd. 1379—Hrownlow v. 
SchwarU, D.O., 43 S.Ct. 263, 261 
U.S. 21G, 67 L.Ed. 620, rever«lng, 

D. C., Sehwartz v. Hrownlow, 270 F. 
1019, certiorari donlod 41 S.Ct. 623, 
266 U.S. 701, 66 I^.Ecl. 1178—Ather- 
ton Mills V, Johnston, N.C„ 42 S. 
Ct 422, 259 U.S, 13, 66 Ij.Ed, 814 
—U. S. V. Alaaka 8. 8, Co., N.Y., 
40 S.Ct 448, 253 U.S. 113, 64 L. 
Ed. 808, reversing, D.C,, Ala«ka S. 
S. Co. V, U. S., 259 F. 713’-IJoard 
of I>ubllc UtlUty Com^rs v. Oom- 
pania Gdnfirai do Tabacos de FIU- 
plnas, Philippine, 39 S.Ct 332, 249 
U.S. 426, 63 L.Ed. 687—U. S. v. 
Amorican-Aslatlo S, S. Co„ N.Y., 
87 S.Ct 233, 242 U.S. 637, 61 h, 
Ed. 479--U. S. V, Hamburg-Amori- 
kanische Packet-Fahrt-Actien Ge- 
sellschaft, N.Y., 36 S.Ct 212, 239 U. 
S. 466, 60 L.Ed. 387, reversing, D.C., 
U. S, V. Hamburgh-American S, S. 
Line, 216 F. 971. 

9«. U.S.—CoUlns V. Yoaemlte Bar^ 
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merits of the case be decided below,^^ or where 
final judgment should not be rendered on appeal in 
view of the fact that the record is imperfect or con- 
fused,^ the findings are insufficient,^ the facts in 
issue are not fully developed or definitely settled,^ 


or persons whose rights are involved are .not parties 
to the action.'^ On reversing the judgment below 
and ordering a new trial, the court may direct a 
reference^ or re-reference® of the cause, or that the 
parties amend or be given leave to amend their 


& Curry Co.. Cal„ 58 S.Ct. 1009, 

304 U.S. 518, 82 L.Ed. 1502, re- 
versingr, D.C., Yosemite Park & 
Curry Co. v. Collins, 20 F.Supp. 
1009—Erie R. Co. v. Tompkins, N. 
y., 58 S.Ct. 817, 304 U.S. 64, 82 
Li.Ed. 1188, 114 A.L.R. 1487, revers- 
ing, C.C.A., Tompkins v. Erie R. 
Co., 90 F.2d 603, certiorari grant- 
ed Erie R. Co. v. Tompkins, 58 S. 
Ct. 50, 302 U.S. 671, 83 L.Ed. 518, 
mandate conformed to. C.C.A., 
Tompkins v. Erie R. Co., 98 F.2d 
49, certiorari denied 69 S.Ct. 108, 

305 U.S, 637, 83 L.Ed. 410, rehear- 

ing denied 59 S.Ct. 229, 305 U.S. 
673, 83 L.Ed. 436—Duke Power Co. 
V. Greenwood County, S.C., 57 S. 
Ct. 202, 299 U.S. 259, 81 L.Ed. 
178, reversing, C.C.A., Greenwood 
County, S. C. v. Duke Power Co., 
81 P.2d 986, reversing, D.C., Duke 
Power Co. v. Greenwood County, 
S. C., 12 F.Supp. 70, remanded, 

C. C.A., Greenwood County v. Duke 
Power Co., 79 P.2d 995, reversing, 

D. C., Duke Power Co. v. Greenwood 

County, S. C., 10 F.Supp. 854, cer¬ 
tiorari granted Duke Power Co. 
V. Greenwood County, 56 S.Ct. 941, 
298 U.S. 651. 80 L.Ed. 1379—Realty 
Acceptance Corporation v. Mont- 
gomery, Del., 62 S.Ct. 215, 284 U. 
S. 647, 76 L.Ed. 476, affirming, C. 
C.A., Montgomery v. Realty Accept¬ 
ance Corporation, 51 F.2d 642, cer¬ 
tiorari granted Realty Acceptance 
Corporation v. Montgomery, 52 S. 
Ct. 25, 284 U.S. 604, 76 L.Ed. 518 
—Road Improvement Dist. No. 1 
pf Franklin County, Ark., v. Mis- 
souri Pac. R. Co., Ark., 47 S.Ct. 
563, 274 U.S. 188, 71 L.Ed. 992, 
modifying, C.C.A., 2 p.2d 340— 

Wiggins Ferry Co. v. Ohio & M. 
R. Co., 111., 12 S.Ct. 188, 142 U.S. 
396, 35 L.Ed. 1055. 

4 C.J. p 1194 note 73. 

3!rrors warranting new trlal 

(1) Amendable defects in plead- 

Ings.—Mandeville v. Burjt, D.C., 8 

Pet. 256, 8 L.Ed. 936. 

(2) Defect of parties.—Caldwell v- 
Taggart, Va., 4 Pet. 190, 7 L.Ed. 828. 

(3) Errors in adrpission or exclu- 
:sion of material evidence.—Drum- 
inond's Adm'rs v. Magruder & Co.’s 
Trustees, Va., 9 Cranch 122, 3 L.Ed. 
677. 

Partial new trial 

(1) Where the error in the trial re- 
lates only to a certain issue which 
is in no way dependent for its prop- 
er trial pn certain other issues al- 
ready satisfactorily tried and a par- 

36C.J.S.—7 


tial new trial will not work injustice 
to any of the parties concerned, 
the cause may be remanded, on re- 
versal, for the trial of the issue 
erroneously tried, and for that alone. 
—Willing v. Binenstock, Pa., 58 S. 
Ct. 175, 302 U.S. 272, 82 L.Ed. 248, 
reversing, C.C.A., 88 F.2d 474, af¬ 
firming, D.C., Binenstock v. Willing, 
18 F.Supp. 262, certiorari granted 
Willing V. Binenstock, 57 S.Ct. 932, 
301 U.S. 678, 81 L.Ed. 1338--Gaso- 
line Products Co. v. Champlin Re- 
fining Co., Me., 51 S.Ct. 513, 283 U. 
S. 494, 75 L.Ed. 1188, reversing, C. 
C.A., 39 P.2d 521, certiorari granted 
51 S.Ct. 76, 282 U.S. 824, 75 L.Ed. 
735. 

(2) There are, however, a number 
of cases in which it has been held 
that a partial, instead of an entire, 
new trial would be improper.—Gas- 
oline Products Co. v. Champlin Re- 
fining Co., supra. 

4 C.J. p 1195 note 92. 

BrroneotLs proceedings after prior re- 
mazLd 

Where, on appeal from decree en- 
joining performance of contract of 
Public Works Administration for 
loan to county for construction of hy- 
droelectric piant, Circuit court of ap- 
peals remanded case with intent that 
district court should be revested 
with jurisdiction of entire cause be- 
cause of substitution of new agree- 
ment, but district court misunder- 
stood order and its prooeedings were 
not taken and its decision was not 
rendered with a consciousness of its 
power and its duty, and where, on 
certification of proceedings in dis¬ 
trict court, Circuit court of appeals, 
notwithstanding such misunderstand- 
ing, proceeded to pass on valid- 
ity of act of congress under which 
federal loan was to be made, su¬ 
preme court reversed decree of Cir¬ 
cuit court of appeals and remanded 
cause, with directions that decrees 
of district court be vacated, that par¬ 
ties be permitted to amend pleadings, 
and that cause be retried on Issues 
thus presented.—Duke Power Co. v. 
Greenwood County, S. C., 67 S.Ct. 202, 
299 U.S. 259, 81 L.Ed. 178, reversing, 
C.C.A., Greenwood County, S. C. v. 
Duke Power Co., 81 F.2d 986, revers¬ 
ing, D.C., Duke Power Co. v. Green¬ 
wood County, S. C., 12 F.Supp. 70, 
remanded, C.C.A., Greenwood County 
V. Duke Power Co., 79 F.2d 995, re¬ 
versing, D.C., Duke Ppwer Co. v. 
Greenwood County, S. C., 10 F.Supp. 
854, certiorari granted Duke Power 
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Co. V. Greenwood County, 56 S.Ct. 
941, 298 U.S. 651, 80 L.Ed. 1379. 
Retention for state cotirt proceed- 
ings 

Where constitutional issues sought 
to be presented by appeal from de¬ 
cree of federal district court enjoin- 
ing enforcement of an order of Tex¬ 
as railroad commission would not 
arise if there was no warrant in 
state law for the commissiones as- 
sumption of authority, the decree 
should be reversed and cause re¬ 
manded to district court with direc¬ 
tions to retain the bili pending a 
determination of proceedings, to be 
brought with reasonable promptness, 
in state court for determination of 
the commission's authority.—Rail¬ 
road Commission of Texas v. Pull- 
man Co., Tex., 61 S. Ct. 643, 312 U. 
S. 496, 85 L.Ed. 971, reversing, D.C., 
Pullman Co. v. Railroad Commission 
of Texas, 33 F.Supp. 675. 

99. U.S.—Oklahoma Natural Gas Co. 
V. Russell, Ohio, 43 S.Ct. 353, 263 
U.S. 290, 67 L.Ed. 659. 

1. U.S.—U. S. V. Northern Pac. Ry. 
Co., Mont, 41 S.Ct. 439, 256 U.S. 
61, 66 L.Ed. 826, reversing, C.C.A., 
264 P. 898—U. S. v. Rlo Grande 
Dam & Irrigation Co., 22 S.Ct 428, 
184 U.S. 416, 46 L.Ed. 619, revers» 
ing 51 P. 674, 9 N.M. 292. 

2. U.S.—Public Service Commission 
of Wisconsin v. Wisconsfn Tele- 
phone Co., Wis., 53 S.Ct 614, 289 
U.S. 67, 77 L.Ed. 1036. 

4 C.J. p 1201 note 44. 

3. U.S.—City of St Louis v. West¬ 
ern Union Tei. Co., Mo., 13 S.Ct. 
485, 148 U.S. 92, 37 L.Ed. 380, re- 
hearing denied 13 S.Ct 990, 149 U. 
S. 465, 37 L.Ed. 810. 

4. U.S.—^National Surety Co. v. 
Coriell, N.Y., 53 S.Ct 678, 289 U. 

S. 426, 77 DEd. 1300, 88 A.L.R. 
1231, reversing, C.C.A., Coriell v. 
Morris White, Inc., 64 P.2d 265, 
centiorari granted National Surety 
Co. V. Coriell, 52 S.Ct. 678, 286 

U. S: 637, 76 L.Ed. 1276, certiorari 
denied 52 S.Ct 678, 286 U.S. 653, 76 
L.Ed. 1288. 

5. U.S. — Lincoln Gas & Electric 

Light Co. V. City of Lincoln, Neb., 
32 S.Ct 271, 223 U.S. 349, 66 L. 
Ed- 466, reversing, C.C., 182 F. 

926. 

6 . U.S.—Chicago, M. & St P. It Co, 

V. Tompkins,, S.D., 2<) S.Ct 336, 176 
U,S. 167, 44 L.Ed. 417„ reversing; 
C.C., 90 F. 363., 
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pleadings,*^ unless the amendment desired would 
have the effect of making’ an entirely different case.^ 
The court will refuse to order a new trial where it 
appears that it is unnecessary and would serve no 
useful purpose.9 

Mandate and procccdings after remand. On de- 
termination of ihc controversy by the supreme court, 
it may issue its mandate as to the disposition of the 


cause to bc made by the lower court, frcquently the 
one in which the cause was orij^nnally tried.'^^^ It 
is a general rulc that the decision of the supreme 
court is the law of tlic case in fiirther proceedings 
in the cause in the trial court, excepi as to mat- 
ters not decidcd on the appeald- Accordiiigly, it 
is the duty of the lower court, on the remand of the 
cause, to comply with the mandate of the supretne 
court and to obey the directions therein;!'^ but the 


7. U.S.—U. S. V. Shelby Iron Co. 
of New JTersey, Ala., 47 S.Ct. 616, 
273 U.S. 571, 71 L.Ed. 781, revers- 
ing, C.C.A., 4 P.2d 829. 

4 C.J. p 1195 note 96, p 1196 note 97 
—25 C.J. p 780 note 18. 

Manner and terms of amendineut 
The supreme court will not give 
specific directions as to the amend¬ 
ment, but will leave the manner and 
terms of the amendment to the low¬ 
er court.—Sheehy v. Mandeville, D.C., 
6 Cranch 253, 3 L.Ed. 215. 

8 . U.S.—^Warner v. Godfrey, 22 S.Ct. 
852, 186 U.S. 365, 46 L.Ed. 1203, 
reverslng: 17 App.D.C. 102. 

9. U.S.—Cleveland Rolling-Mill Co. 
V. Rhodes, 111., 7 S.Ct. 882, 121 U. 
S. 255, 30 L.Ed. 920. 

10 . U.S.—Clerke v. Harwood, Md., 
3 Dall. 342, 1 L.Ed. 628. 

Fayment of oosts and fees 

(1) The mandate may be withheld 
until all costs and fees in the case 
are paid.—Osborn v. U. S., Kan., 131 

U. S. appendix cxxxvii, 23 L.Ed. 871. 

(2) Mandate may be issued by the 
clerk on their payment.—Yery v. 
Watkins, Ark,, 23 How. 469, 16 L.Ed. 
522. 

■WTiere applicatlon for isBuance at 
tinusxial time is made notice must 
be given lo the adverso party.— 
Means v. Dowd, N.C., 9 S.Ct. 793, 
128 U.S. 683, 32 L.Ed. 678. 
Construction 

(1) Where the mandate of the su¬ 
preme court is ambiguous, the lower 
court may construe it for tho pur- 
pose of arriving at its true intent 
and meaning.—Federal Communica¬ 
tions Commission v. Pottsville Broad- 
casting Co., 60 S.Ct. 437, 309 U.S. 134, 
84 L.Ed. 666, reversing Pottsville 
Broadeasting Co. v. Federal Com¬ 
munications Commission, 106 F.2d 36, 
70 App.D.C. 167, certiorari granted 
Federal Communications Commission 

V. Pottsville Broadeasting Co., 60 
S.Ct. 107, 308 U.S. 635, 84 L.Ed. 451. 

(2) In construing the mandate or 
in otherwise determining what was 
decided by the supreme court and 
what was ordered done, the opinion 
of the supreme court should be ex- 
amined and consulted.—Gulf Reftning 
Co. of Louisiana v. U. S., La., 46 
S.Ct. 52, 269 U.S. 126, 70 L.Ed. 195, 
affirming in part and reversing in 
part, C.C.A., U. S. v. Norvell, 289 F. 


.281—Ohio Oil Co. v. Thompson, C. 

C. A.Mo., 120 F.2d 831, certiorari de- 
nied 62 S.Ct. 112, 314 U.S. 658, 8G 
L.Ed. 628—4 C.J. p 1212 note -47. 

(3) Mandate construed.—United 

States V. Termlnal R. Ass'n of St. 
Louls. Mo., 36 S.Ct. 408, 236 U.S. 
194, 59 L.Ed. 5.35. 

11. U.S.—Arkadelphia Milling Co. v. 
St. Louis Southwestern Ry. Co., 
Ark., 39 S.Ct. 237, 249 U.S. 134, 03 
L.Ed. 617, motion denied St. Lou¬ 
is, 1. M. & S. U. Co. V. Southern 
Cotton Oil Co., 39 S.Ct. 387—Wil- 
liam H. Rankin Co. v. Ass<)(Ualed 
Bili l^oster.s of U. S. and Oanada, 
C.C.A.N.Y., 42 F.2d 152, certiorari 
denied Associated Bili l^OvSter.s of 

U. S. and Canada v. Wm. H. Han- 
kin Co., 51 S.Ct. 37, 282 U.S. 8114, 
76 L.Ed. 766—Milwauke(^ County 

V. M. E. White Co., D.UIll., 17 F. 
Supp. 769—Street v. Shir)owner.s' 
Ass’n of Paciiic Ooast, O.C.A.Cal., 
299 F. 5, certiorari denied 45 S.Ct. 
96, 266 U.S. 611, 69 L.Ed. 467. 

4 C.J. p 1213 note 83, p 1219 note 30. 

Xower court cauuot reliear or re- 
consider matters decided by supr<‘ine 
court,—Peaso v. Rathbun-Jone.s En- 
glneerlng Co., Tex., 37 S.Ct. 283, 243 
U.S. 273, 61 L.Ed. 716, Ann.Ca.s.l918C 
1147, aflirming 228 F. 273, 142 C.O.A. 
566—U, S. V. First National Plc(ure.M, 

D. CN.Y., 61 P.2d 652, vacatlng, 34 
P.2d 815, revorsed 51 S.Ot. 46, 282 
U.S. 44, 76 L.Ed. 161—4 C.J. p 1216 
notes 88, 92. 

12. U.S.—Hartford Life Ins. Co, v, 
Blincoe, 41 S.Ct. 270, 266 U.S. 1'29, 
65 L.Ed. 549, aillrrnlng Barber v. 
Hartford Life Jns. Co., 214 S.W. 
207, 279 Mo. 316, 12 A.L.R. 758— 
In re Wright, C.C.A.Ind., 126 F.'2d 
92—U. S. V. Southorn Pac. Co., !U. 
C.Utah, 290 F. 443. 

4 C.J. p 1216 noto 99, p 1232 noto 66 
[a]. 

13. U.S.—Federal CommunlcationH 

Commission v. PotisvUle Broad¬ 
easting Co., 60 S.Ct 437, 309 U.S. 
134, 84 L.Ed. 656, reversing Potis- 
ville Broadeasting Co. v. Federal 
Communications C^ummlssion, 105 
F.2d 36, 70 App.D.C. 157, certiorari 
granted Federal Communications 
Commission v. PottsviUe Broad¬ 
easting Co,, 60 S.Ct 107, 308 U.S. 
53‘5, 84 L.Ed. 451—Kansas City 
Southern Ry. Co. v. Guardian Trust 
Co., Mo., 50 S.Ct. 194, 281 U.S. 1, 74 
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L.Ed. (559, alllrmlng, (\(bA., (lu(\rd- 
ian Trusi c''o. v. Kniisns <'lity 
Souih('rn Ry. Co., 28 F.'2d 233, (u^r- 
tiorati grant(»d Kirnsns (Uty SouOi- 
ern R.y. Co. v. Guardian Trusi 
49 S.Ct 252, 279 U.S. 827, 73 L.Ed. 
978—-LJ. S. V. Californla (Vin- 

neries, D.C., 40 S.l^. 4 23, 2 79 tT.S. 
553, 73 r^.Ed. 83K--(Tnll(‘d vStates v. 
T('rminal R. Asshj of St. Louls, 
Mo., 35 S.tn. 408, 236 U.S. 194, 50 
L.Ed. 535“—Cratin v. MeKe(‘, C.(\A. 
Mo., 9 E.2d 593, <M‘rtiorari donUal 
4(5 S.Ct 472, 270 U.S. (164, 70 L.Ed. 
788—Landon v. Court of Industrl/il 
Rolalions of Stiti» of ICansas, D.U 
Kan., 269 F. llU-CMly of Omaha v. 
Omaha Ehadrlc lAglil <8r PowiT 
Co., Nel)., 255 E. 801, 167 C.O.A. 
129, (U^rtiorari di‘tiled ‘39 S.Ct, 491, 
250 tr.S. 640, (13 L.Ed. 1184. 

4 C.J. p 1221 noli- 58, p 1222 not<‘ 61. 
JurXsdiotlou 

<1) Wh(»re the supn-me court by 
Ita di-elalon and dir(»ellonM puta an 
(>nd io lh(» lillgatlori, the lower court 
la without Jurl.Mill(‘lIon exeor>l to eoni" 
ply with whnl(‘V(*r dlri*etlona are 
rnad(‘.---Ev(-na floward Fire Brle.k 
Oo. V. U. S.. 35 S.(b. 115, 236 U.S, 210, 
59 L.Ed. 542 'IT. S. v. N(‘w York In- 
diana, Ct.Cl., 19 S.tb. 487, 173 U.S. 
464. 43 L.Ed. 769. 

(2) After a eaae haa heen remand- 
ed lo the trial court for further pro- 
ccu»dingH, when R la dlHcov<-red that 
the trial court lackt^d Jurlsdletion the 
trial court cannoL dlamias beeauae of 
laek of Jurlsdletion but must eornrdy 
with th(^ mandate.-‘-Sklllern’M Ex'ra. 
v. May’a Ex'ra, ICy., 0 Cranch 207, 3 
Ij.Ed. 920. 

Vacatio» or modiftcatlon of JudgToioat 

(1) C<‘n(-rally, after a cuuhc haa 
bet»n doierinlm»d on appeal and ro- 
manded, (he lower court ia without 
pow<n' to vacate or modify the judg- 
rnont of the «upreirn^ court.-John 
Simmons Co. v. (Jrler ttroa. Co., Pa., 
42 S.Ct 196, 258 U.S. 82, GO L.Ed. 
176, reversing, C.O.A., (Jrler Bros. 
Co. V. Baldwin, 205 F. 4 81, and rno- 
tion denied 42 S.Ct 585, 269 U.S. 676, 
66 L.Ed. 1071—In re Sanford Fork 
«fe Tool Co., Ind., 10 S.Ot. 291, 160 
U.S. 247, 40 L.Ed. 414. 

(2) Also, except aa dlrectod by the 
supreme court tho lower court is 
genorally without power to vacate, 
alter, or modify the Judgment orlg- 
inally entorod by It—Galnos v, Cald- 
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trial court may make any order or direction in, the 
further progress o,f the cause that is not inconsist- 
eht with the decision and directions of the supreme 
court.^'^ So the lower court may have limited pow- 
ers, after remand of a cause without specific direc¬ 


tioris, to grant a new trial,or to permit an amend- 
ment of pleadings,^® or findings of fact;^"^ and a 
new trial is proper and necessary where intended 
by the mandate.^^ On the filing of a mandate or 
remittitur of the supreme court directing a certain 


well, Ark., 13 S.'Ct. 611, 148 U.S. '228, 
37 L.Ed 432. 

14. U.S.—Sprague v. Ticonic Nat 
Bank, Me., 59 S.Ct 777, 307 U.S. 
161, 83 L.Ed. IIS'4, reversing*, C.C. 
A., 9 9 E.2d '583, certiorari g-ranted 
59 S.Ct 463, 306 U.S. 6'2:3, 83 L.Ed. 
1028—'Arkadelphia Milling Co. v. 
St. Louis Southwestem Ry. Co., 
Ark., 39 S.Ct 237, 249 U.S. 134,, ^3 
L.Ed. 517, motion denied St Louis, 
1. M. & 'S. R. Co. V. Southern Cot- 
ton Oil 'Co., 39 S.Ct. 387—^Oregon & 
C. R. Co. V. U. S., Or., 37 S.Ct 443, 
243 U.S. 549, 61 L.'Ed. 890—In re 
'City Nat. Bank, Tex., 14 S.Ct 804, 
153 U.S, 246, 38 L.Ed. 705—Houston 
V. Comnaissioner of Internal Reve- 
nue, C.C.A., 53 F.2d 445. 

JLny matters left opeu hy mandate 
of the supreme court may be passed 
on by 'trial court.—In re Potts, Ohio, 
17 S.Ct 520, 166 U.S. .26'3, 41 L.Ed. 
994. 

Siscretloxi witMn limitatlons 
Where the directions given on re¬ 
mand impose limitations either as to 
subjeqt matter or relief, or both, the 
trial court has power and discretion 
only within the limitations imposed. 
—Latta V. Granger, Ark., 17 S.Ct 746, 
'167 U.S. 81, 42 L.Ed. 85—Kneeland v. 
American L. & T. Co., Ind., 11 S.Ct 
426, 138 U.S. 509, 34 L.Ed. 1052. 
Accounting 

Lower court may reopen the ques- 
tion and state or restate an account 
between the parties, where the su¬ 
preme court has expressly ordered an 
accounting.—Dunlop v. Hepburn, D. 
C, 3 Wheat 231, 4 L.Ed. 377. 

Ziffect of modlflcatlon of decree 
Where a decree dismissing a suit 
to restrain enforcement of an ordi- 
nance flxing a gas rate "with preju- 
dice" 'provided that, after three years, 
application might be made for rein- 
statement, the supreme courfs mod- 
iflcation of the decree, by substitut- 
ing "without prejudlce" for "with 
prejudice," did not affect the provi- 
sion regarding reinstatement, or de- 
prive the district court of power to 
reinstate the suit—City of Des 
Moines, lowa, v. Des Moines Gas Co., 
C.C.A.Iowa, 264 P. 696 . 

15. U.S.—Piza Hermanos v. Calden- 
tey, Puerto Rico, 34 S.Ct '2'53, 231 
U.S. 690, '58 L.Ed. 439—Ex parte 
Puller, Ind.T., 21 S.Ct 871, 18-2 U. 
S. 662, '45 L.Ed. 1230. 

When. new trial granted 

(1) Generally, a new trial cannot 
be granted by the lower court after 
remand of a cause to it,—Chaires v. 
U. S., Fla., 3 How. 611, 11 L.Ed. '749. 


(2) But a new trial or rehearing 
may be gfanted where the’ opinlon 
and mandate of the supreme court 
expressly or impliedly commits this 
matter to the discretion of the lower 
court—Piza Hermanos v. Caldentey, 
Puerto Rico, 34 SJCt 253, 231 U.S. 
6'90, 58 L.Ed. 4:39—Ex parte Medway, 
CtCl., 23 Wall. 504. 23 L.Ed. 160. j 

16. U.S.—Rio Grande Dam & Irr. 

Co. V. U S., 30 S.Ct 97, 215 US. 

266, 54 L.Ed. 190, affirming 85 P. j 

393, 13 N.M. 386. 

No power to permit amendmeiits 

(1) Where the supreme court has! 
determined the case on the merits.— 
Mackall v. Richards, D.C., '6 S.Ct. 
234, 116 U.S. 45, 29 L.Ed. 558—Ex 
parte Story, La., 12 Pet 339, 9 L.Ed. 
1108—Peavy-Byrnes Lumber 'Co. v. 
Commissioner of Internal Revenue, 
C.C.ALa., 8'6 P.2d 234, certiorari de¬ 
nied 57 S.Ct 61*2, 300 US. 674, 81 L. 
Ed. 879. 

(■2) Where supreme court has per- 
emptorily ordered dismissal of the 
blll of complaint.—Ashwander v. 
Tennessee Valley Authority, D.C.Ala., 
14 F.Supp. 11, conforming to man¬ 
date '56 S.'Ct '466, 297 US. 288, 80 
L.Ed. 688, affirming, O.C.A., Tennes¬ 
see Valley Authority v. Ashwander, 
78 F.2d '578, reversing, D.O., Ash¬ 
wander V. Tennessee Valley Author¬ 
ity, 9 F.Supp. 965 and certiorari 
granted 56 S.'Ct 145, two cases, 296 
US. 562, 80 L.Ed. 396, rehearing de¬ 
nied 56 S.Ct. 588, two cases, 298 U 
S. 728, 80 L.Ed. lOll. 

Amendineiit permisslble 

(1) Where no leave or direction 
has been granted 'by the supreme 
court, whether an amendment of 
pleadings shall be allowed in a par- 
ticular case is committed primarily 
to the discretion of the lower court. 
—In re Sanford Pork & Tool Co., 
Ind., 16 S.Ct 291, 160 US. .247, 40 L. 
Ed. 414—4 C.J. p 122'4 note 9, p 1225 
note 12—26 C.J. p 780 note 19. 

(‘2) Lower court may permit 
amendment when the supreme court 
has determined the case on a ques- 
tion of pleading rather than on the 
merits.—^Alexandria Mar. Ins. Oo. v. 
Hodgson, D.C., 6 Cranch '206, 3 L.Ed. 
200 . 

(3) Trial court may allow amend- 
ments where, without any specific di¬ 
rections, the cause has been remand- 
ed for further proceedings.—^City of 
Texarkana, Tex. v. Arkansas, Louisi- 
ana Gas Co., Tex., 59 S.Ct 448, 306 
US. 188, 620, 83 L.Ed. 598, reversing 
C.C.A., Arkansas, Louisiana Gas Co. 
V. City pf Texarkana, Tex., '97 F.2d 
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5, certiorari granted City of Texar¬ 
kana, Tex. V. Arkansas, ' Louisiana 
Gas 'Co., 59 S.Ct. 94, 305 US. 58'4, 83 
L.Ed. 369. 

Nature of ameudmeuts penuitted 

(1) Where- lower court has power 
to grant leave to amend, it may per- 
rait an amendment which falis short 
of cbnstituting a new cause of action. 
—Rio Grande Dam & Irr. Co. v. U. S., 
30 S.Ct 97, 215 US. 266, 54 L.Ed. 
190, affirming'85 P. 393, 13 N.M. 3S6. 

(2) The lower court may permit 
an amendment which supplies ornis- 
sions and defects, especially where 
the defect is one on which the re- 
versal was based wholly or in part. 
—'Everhart v. Huntsville Female Col- 
lege. Ala., 7 S.Ct 555, 120 US. 223, 
30 L.Ed. 623. 

(3) However, a party cannot be al¬ 
lowed so to plead as to open up mat- 
ters already adjudicated by the su¬ 
preme court.—Thompson v. Maxwell 
Land-Grant & R. Co., N.M., 18 S.Ct 
121, 168 US. 451, 42 L.Ed. 539. 

25 C.J. p 781 note 20. 

17. Wliere cause is remanded with 
directions, the lower court cannot 
correbt alleged errors in the findings 
of fact or amend by making addi- 
tional findings.—^Hickman v. Ft. 
Scott Kan., 12 S.Ct 9, 141 US. 415, 
35 L.Ed. 77’5—Kneeland v. American 
L. & T. Co., Ind., 11 S.Ct 426, 138 
US. '509, 34 L.Ed. 1052. 

18. US.—District of Columbia v. 

McBlair, D.C., 8 'S.'Ct 547, l24 US. 

320, 31 L.Ed. '449—E. G. Shinner & 

Co. V. Lauf, D.C.Wis., 36 F.Supp. 

709. 

When intended 

(1) A new trial will be considered 
intended where the case has been re- 
versed and remanded generally and 
the facts are disputed.—^^District of 
Columbia v. McBlair, D.'C., 8 S.Ct. 
547, 124 US. 320, 31 L.Ed. 449. 

(2) Where a case has been remand¬ 
ed to the court of claims for further 
findings of fact, without an order di- 
rectly setting aside the judgment or 
directing the court to set it aside, the 
order will not be construed as au- 
thorizing a new trial, but as limiting 
the remand to "further findings of 
fact."—Norris v. U. S., 55 Ct.Cl. 208, 
affirmed 42 S.Ct. 9, 257 US. 77, 66 
KEd. 13'6, 

Scope of new trial 

(1) Where the case has been 
opened for retrial all pertinent Is- 
sues left undetermined may be re- 
tried, including issues as to matters 
originally alleged but not tried on the 
flrst trial.—^Davis v. 0’Hara, 45 S.Ct 
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judgment, the lower court has no discretion but party whp 'has suffered loss from the cnforccment 

must comply therewith by entering a judgment con- thereof,^® and such restitution may bc cnforced by 

forming to such directions.i^ the lower court.21 Various proccdurcs or remedies 

The reversal by the supreme court of a judgment are available to obtain cnforccment of tlie supreme 

or decree ordinarily necessitates restitution to a court’s mandate .22 


104, 26'6 U.S. 314, 69 L.Ed. 303, re- 
versingr 0’Hara v. Davis, 192 N.W. 
215, 109 Neto. 615. 

(2) Where, liowever, on remanding 
a cause, the supreme court has ex- 
pressly or in effect glven directions 
as to the issues to be tried, the new 
trial may and should be confined tb 
the issues designated.—^New Orleans 
V. Gaines, L/a., 11 S.Ct. 428, 138 U.S. 
595, 34 L.Ed. 1102—^Kneeland v. 

American L. & T. Co., Ind-, 11 S.Ct. 
4'26, i:38 U.S. -509, 34 U.Ed. 105-2. 

19. U.S.—In re Sanford Fork & Tool 
Oo., Ind., 16 S.Ct. 291, 160 U.S. 247, 
40 L.Ed. 414. 

4 C.J. p 1233 note 84. 

When. motiozL consldered 

The lower court need not give im¬ 
mediate consideration to a motion for 
judgment in accordance with the 
mandate.—In re Hali, 17 'S.Ct. 723, 
167 U.S. 38, 42 L.Ed. 69. 

Substitution on. appeal is no bar 
to immediate execution in the lower 
court against the substituted party 
after afRrmance.—Texas & P. R. Co. 
V. Anderson, Tex., 13 S.Ct. 843, 149 
U.S. 237, 37 L.Ed. 717. 

IiLterest and costs 

(1) The lower court is without 
Power to allow interest after afflrm- 
ance of a judgment not allowing in¬ 
terest.—Ex parte Washington & Cr. 
R. Co., D.a, 11 S.Ct. 673, 140 U.S. 
91, 35 L.Ed. 339—Boyce’s Ex’rs. v. 
Grundy, Tenn., 9 Pet. 275, 9 L.Ed. 
127. 

(.2) However, the lower court may 
compute the interest allowed in an 
aiRrmed judgment.—Brown v, Van 
Braam, R.L, 3 Dall. 344, 1 L.Ed. 629. 

(:3) Where the mandate is silent as 
to costs, the matter is left open for 
determination by the lower court, 
according to the general rule that 
costs follo^y the judgment.—Mc- 
Knight V. Craig, D.C., 6 Cranch 183, 
3 L.Ed. 193—Riddle & Co. v. Mande- 
ville & Japaesso^n, 6 Cranch 86, 3 L. 
Bd* 161. 

20 . U.S.—Atlantic 'Coast Line R. Co. 
V. State bf Florida, Ga., 55 S.Ct, 
713, 295 U.S. 301, 79 t.Bd. 1451, 

' reversing, D.Q., State of Florida v. 
U. S., il F.Supp. 36, rehearing de- 
nied Atlantic Coast Line R. Co. v. 
State of Florida, 55 S.Ct. 918, 296 
U.S. 7'69/ 79 L.Ed. 1710, and State 
of Florida v. - U.' S., 55 S.Ct. 918, 
2'9'6 U.S.’ 769' 7*9 L.Ed. 1710—Balti- 
more & O. R. Co, v. U. ‘S., 111., 49 S. 
Ct. 492, -279 U.S. 781, 73 L.Ed. 954— 
Northwestern Fuel Co. v. Brock, 


lowa, 11 S.Ct. 5'23, 139 U.S. 216, 35 

L.Ed. 151. 

4 C.J. p 1235 note 27. 

Biscretion. of court 

Restitution of thing recelved under 
erroneous judgment is not of mere 
right, but is ex gratia, resting in ex- 
ercise of sound discretion, and court 
will not order it where justice of 
case does not call therefor.—St. 
Louis-San Franclsco Ry. Co. v. Law- 
rence, (D.C.Okl., 30 F,2d 464—State of 
Florida V. U. S., D.C.Ga., H F.Supp. 
36, reversed on other grounds Atlan¬ 
tic Coast Line R. Co. v. State of Flor¬ 
ida, 56 S.Ct. 713, 295 U.S. 301, 79 L.Ed. 
1451, rehearing denied 56 S.Ct. 918, 
295 U.S. 769, 79 L.Ed. 1710, and State 
of Florida v. U. S., '55 S.Ct. 918, 295 
U.S, 769, 79 L.Ed. 1710. 

BestltuLtion peudiug fiual determlua- 
tiou 

(1) Restitution may be denied 
pending flnal determination, after de- 
cision on appeal determined inler- 
locutory injunction was unnecossary. 
—St. Louis-San Francisco Ry. Co. v. 
Lawrence, D.C.Okl., 30 F.2d 454. 

(2) Railroad, removing shops 
pending appeal from Interlocutory in¬ 
junction restrainlng interforence 
therewith, will not be roquired to ro- 
store shops before flnal detormina- 
tion.—St. Louis-San Francisco Ry. 
Co. V. Lawrence, supra. 

Bamedies 

A party entitled to restoratlon has 
the remedy of bringing an action of 
assumpsit for money had and re- 
ceived or following a summary pro- 
ceeding in the origlnal suit, both 
remedies being cumulative,—-Ex 
parte Morris & Johnson, Ala., 9 Wall. 
60'5, 19 L.Ed. 79-9. 

One has recelved money In be- 
half of party to the judgment can- 
not, however, be compelled to restor© 
it after reversal Vrhere he has al- 
ready disburaed the money, In good 
faith a^d without notice of an ap¬ 
peal or certiorari.—rPenhallow v. 
Doane, N.H., 3 Dall. 6'4, 1 L.Ed, 607. 
Bdght to injunction 

'Failure of railroad, removing shops 
pending appeal from interlocutory in¬ 
junction restrainlng Interference 
therewith, to restore status <iuo after 
reversal, did not defeat right to per¬ 
manent injiinction.—Lawrence v. St. 
Louis-San Francisco Ry* Oo., Okl, 49 
S.Ct ,106, 278 U.S. 228, 73 L.Ed, 282, 
afflrming, D.C-, St Louis-San Fran¬ 
cisco Ry. Co. V. Lawrence, 30 F.'2d 
458. , . . ' 

21. U.S.—In re Lincoln Gas & Elec¬ 


tric Light Co., 4 2 S.Ct. '2, 257 U.S. 6; 

66 L.Ed. 101, denying rehearing 41 

S.Ct 558, 256 U.S. 612, 65 L.Ed., 

10 ' 66 . 

4 C.J. p 123'6 note 32. 

Persons not partie® 

(1) Striet restitution of thing tak- 
en undor orroneous judgmont 1« con- 
flnod to partIoH to rooord, and I.s to bo 
mado allhough court Ih without ju- 
rlsdiction ovor morils, tho r('atltutlon 
thon boing moro chango of possos- 
sion with no adjudiontlon on partlos’ 
rights.—State> of Florida v. U, S., TX 
C.Ga., 11 F.Supp. 80, rovorsod on oth¬ 
er grounds Atlantic Coast Tflno R. Oo. 
V. State of Florida, 55 ‘S.Ct. 71.1. 2t)'6 
U.S. 101, 79 L.Ed. 1151, rehearing do- 
nlod '65 S.Ot 918, 305 U.S. 709, 79 L. 
Ed. 1710, and State of Florida v. U. 
S., 56 S.Ct 918, 295 U.S. 709, 79 L.Ed. 
1710. 

(2) Under a supersedefia bond, g!v- 
cn by a gas and eleetrie light oom- 
pany to continue In force a tempo- 
rary injuntdlon against the enforoe- 
meni. of a rate ordliiance pending ap¬ 
peal from th(^ dce.ree dlsrntsstng the 
bili, the distrbu oourt enn renulne the 
repayment of the overehnrge« to tho 
consumers, although they were not 
parties to the action,- Ex parte Lin¬ 
coln Chis Electrie tJght t^o., Neh., 
41 S.Ct, 558, 256 U.S. T.12. 65 L.Ed, 
1066, rehearing denied 42 *S.C't 2, -257 
U.S, 6, 66 X^.Ed. Un. 

Asse«0ment of damageg 

Dlstrlct court reqtilrlng bond pend¬ 
ing appe'al from interlo<‘utory In¬ 
junction could, after reversal, n^fuse 
to assoa» darnages in restitution until 
(inal hearing.—«Lawrence v. St. Tjouia- 
San Francisco Hy. ("o., GUI,, 49 S.Ct 
106, 278 U.S, 228, 7,1 L.Ed. 282, attlrm- 
Ing, D.C., St Louis-San Francisco 
Uy. Oo. V. I,iawrencc, 3(1 F.2d 458. 

^ U.S.—Baltlmorc & 0. R. Co. v* 

U. S., IlL, 49 S.Ct 492, .279 U.S. 78L 

73 L.IM. 964. 

Partlouiar remadl©» 

(1) Application may ho made to- 
the lower court by motion, petUlon, 
or blll of rovlew for correction or 
amendment of the judgment or de- 
cree,—In re Royall, Va.. 8 S.Ct 1392, 
L25 U.S. 69‘6, .11 I^.Ed. 855. 

(2) In jsome cases, where the low¬ 
er court has refused to carry intd 
effect the mandate, the supreme 
court has proceeded to enter flnal 
judgment and award executlonl— 
Tyler v. Magwire, Mo., 17 Wall. 368, 
21 L.Ed. 676-*--Martin v. Hunter, Va.^ 

1 Whoat. 804, 4 L.Ed. 9T. 
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The supreme court will not recall its mandate for 
the purpose of reexamining the cause on the mer- 
its,23 or for the purpose of granting supplemental 
relief but the court may recall its mandate where 
there are clerical errors, fraud, or imposition in the 
judgment.25 After a case has been decided and re- 
manded, the supreme court has no jurisdiction to 
grant a rehearing, at least unless it first recalls the 
mandate for the purpose of reinvesting itself with 
jurisdiction.26 If the court stili has, jurisdiction, it 
may modify its judgment in order to correct a cleri¬ 
cal misprision.^^ 

§ 202. Certification of Questions 

a. In general 

b. Questions which may be certified 

c. Mode and form of certification 

a. In Greneral 

Before final determination of a case, the Circuit 
court of appeais may In its dlscretion certify to the su¬ 
preme court any questions of law concerning which it 
is in doubt and desires instruction, and the supreme 
court may either hand down binding Instructions as to 


§ 202 

such questions or require that the whole record and 
oause be sent up to it for Its consideration. 

Under stafutes so providing, the Circuit court of 
appeais is authorized, in cases within its appellate 
jurisdiction, to certify to the supreme court any 
questions or propositions of law concerning which 
it desires the instruction of that court for its prop- 
er decision;^^ and it is provided that on such cer¬ 
tification the supreme court may either give its in¬ 
structions on the questions and propositions certified 
to it,29 which shall be binding on the circuit court 
of appeais in such case, 90 or require that the whole 
record and cause be sent up to it for its consider¬ 
ation,91 in which case the supreme court must de¬ 
cide the whole matter in controversy in the same 
manner as if it had been brought to that court for 
review by writ of error or appeal.92 A question. 
may be certified, although the case is not one in 
which the decision of the circuit court of appeais 
will be finaL99 

Certification is a matter of discretion with the 
circuit court of appeais, and cannot be demanded 
by a party as a matter of right.94 It is not to be 
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(3) Supreme court may enforce 
compliance with its mandate by man¬ 
damus.—Baltimore & O. R. Co. v. U. 
S., 111., 49 S.Ct. 492, 279 U.S. 781, 73 
L.Ed. 954. 

(4) Party may appeal from judg¬ 
ment of lower court to determina 
whether it complies with mandate of 
supreme court.—Baltimore & O. R. 
Co. V. U. S., supra—U. S. v. Terminal 
R. Ass’n of St. Louis, Mo., 35 S.Ct. 
408, 236 U.S. 194, 59 L.Ed. 535. 

(5) Where reversal would not ben¬ 
efit appellant, it will not be awarded 
on appeal from action taken under a 
mandate.—^Campbell v. Pratt, B.C., 2 
Pet. 354, 7 L.Ed. 4'49. 

23. 'U.S.—Peck V. Sanderson, Pa., 18 
How. 42, 15 L.Ed. 262--Browder v. 
McArthur, 7 Wheat. 58, o L.Ed. 397. 

24. U.S.—Sibbald v. U. 'S., Fla., 2 
'How. 455, 11 L.Ed. 33'7. 

25. U.S.—Killian v. Ebbinghaus, D. 
C., 4 S.Ct 69S, 111 U.S. 798, 28 L. 
Ed. 59’3. 

After expiration of term. 

(1) It has 'been denied that the 
court has any power to recall its 
mandate after the expiration of the 
term at which the judgment was 
rendered and the mandate issued, in 
the absence of a special order con- 
tinuing jurisdiction over the, cause. 
—Le More v. U, S., IlL, 131 U.S. ap¬ 
pendix Ixxxv, 19 L.Ed. 201. 

(2) However, clerk's error in di- 
recting payment of oosts in mandate 
may be corrected after term.—St. 
Louis & S. F. R. Co, V. Spiller, Mo., 
48 S.Ct, 96, 275 U.S. 156, 7^ L.Ed. •214, 
denying motion 47 S.Ct 6'35, 274 U.S. 


304, 71 L.Ed. 1060, affirming in part 
and reversing in part, C.C.A., Spiller 
V. St Louis & S. P. R. Co., 1*4 P.2d 
2S4, reversing, D.C., North American 
Co. V. St Louis & 'S. F. R. Co., 288 F. 
612, and certiorari granted 47 S.Ct. 
111, 273 U.S. 680, 71 'L.Ed. 837. 

26. U.S.—Peck V. Sanderson, Pa., 18 
How. 42, 15 L.Ed. 262. 

4 C.J. p 1246 note 14. 

27. U.S.—Elizabeth v. American 
Nicholson Pavement Co., N.J., 1311 
U.S. appendix cxlviii, 24 L.Ed. 1059. | 

28. U.S.—In re Judith Gap Commer- 
cial Co., D.C.Mont, 1 P.2d 508, re- 
versed on other grounds, C.C.A., 5 
F.2d 307. 

3 C.J. p 1000 note 14—25 C.J. p 864 
note '59, ’p 865 note 71. 

Certification of questions by circuit 
court of appeais to United States 
supreme court in Copyright in- 
fringeraent cases see Copyright and 
Literary Property § 160. 

Decisions under prior statutory pro- 
visions for certification of case on 
divided opinion in circuit court see 
3 C.J. p 327 notes 10-13, p 1000 
note 13-p 1003 note 44. 

Jurisdiction invoked 

Certification by circuit court of 
appeais of question of law invokes 
supreme court's appellate jurisdic¬ 
tion.—Old Colony Trust Co. v. Com- 
missioner of Internal Revenue, Mass., 
49 'S.Ct. ,4'99, 279 ,U.S., , 716, 73, L.Ed. 
918, answeirijig quesUOins, C.C.A., U. 
S. V. Boston & Maine R. R., '33 F,2d 
889, question, answered 49 S.Ct. 505, 
279 U.S. 7:32, 73 L.Ed. 929, conformed 
to, C.C.A., 33 P.2d 890, reversing, D. 

161 


C., Boston & Maine R. R. v. U. S., 23 
P.2d 343, and conformed to, C.'C.A., 
Old Colony Trust Co. v. Commission- 
er of Internal Revenue, 33 F.2d 891. 

29. U.S.—Dillon v. Strathearn SS. 
Co., Fla., 39 S.Ct. 88. 248 U.S. 182, 
63 L.Ed. 199. 

25 C.J. p 864 note 60. 

30. U.S.—Dillon V. Strathearn S'S. 
Co., supra. 

Beexamination of facts 

A Circuit court of appeais which. 
has stated facts to the supreme court 
as the basis for questions of law 
certified will not reSxamine such 
questions of fact on the same rePord 
after the instructions of the supreme 
court have been received.—A. B. Dlck 
Co. V. Henry, K.T., 198 F. 87, 117 C. 
C.A. The Folmina, N.Y., 17'3 P. 

615, 97 C.C.A. 557, reversing, D.C., 
143 P. 6'36. 

31. U.S.—Graver v. Faurot, IlL, 1'6 
S.Ct. 7'99, 162 U.S. 435. 40 L.Ed. 
1030. 

3 C.J. p 1001 note 19 [b]—25 C.J. p 
86’4 note 62. 

Cases IxL which record was brought 
up 

U.S.—Sinclair v. U. S., D.C., 49 S.Ct. 

268, 279 U.S. 263, 73 L.Ed. 

2'5 'C.J. p 864 note 62 [a]. 

312. U.S.—Loewe v. Lawlor, Conn., 
28 S.Ct. 301, 208 U.S, .274, 52 ‘L..Ed. 
488, 13 Ann.C6is. 815. 

33. U.S.—U. S. V. Lane, D.C., '38, S. 

Ct- 94, 245 U.S. 166, 62 L.Ed. •223. 
25 C.J. p 86'5 note 67. 

; 34. -U.St— Uickinson v. U. S., Mass.^, 
174 F. 808, 98 C.C.A. 516—Cella v. 
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tised as a substitute for an appeal,^^ and it should 
be employed only when the certifying" court is in 
doubt about the specific question certified,^^ and 
the question is one of gravity and importance.37 
Thus a question of law already decided by the su¬ 
preme court should not be certified to it for its 
opinion, notwithstanding" the existencc of a dissent- 
ing opinion to such decision;^® but afhrmances in 
the supreme court, on equal division of opinion, of 
rulings of the Circuit courts of appeals on a ques¬ 
tion are not such authoritative determinations of the 
question as to preclude certification of such ques¬ 
tion to the supreme court for determination,^^ and 
where the decisions of several Circuit courts of ap¬ 
peals on a particular question are conflicting, and 
the question has not been presented to the supreme 
court, the matter is one which may propcrly be 
certified to the supreme court for instructions.^^ 

After a case has been decided by the circuit court 
of appeals it should not certify a question in re- 
lation thereto to the supreme court.^l Where, how- 
ever, the court grants a rehearing, thus vacating its 
decree, it has power to certify a question,^^ j-he 
court will refuse to grant a rehearing for that pur- 
pose if convinced of the corrcctness of its dcci- 
sionA^ 


36 C.J.S. 

Certification hy District of Columbia court of ap¬ 
peals. Prior to the enactment of the statute under 
which the court of a])pcals for the District of Co¬ 
lumbia was authorixed to certify questions to the 
supreme court in any case whatever wilhin its ap¬ 
pellate jurisdiction, it was held that such court could 
certify questions only in a case in which its judg- 
ment would be final and not susccptible to review 
in the supreme court on error or appeal.'^^ 

b. Questiohs Which May Be Certified 

Certification to the supreme court may be had only 
of particular questions of law rather than of fact, 
which the lower court has the right to decide and which 
are directiy Involved In the controversy; and the wholo 
case may not be sent up by cortificate, for revIew. 

Under the statute aulhori/ing certification of 
questions of law, the whole case cannot be sent up 
by ccrtificatc,'^^ evon when its decision turns on a 
matter of law only,'^^ for au attempl lo send up the 
whole case before judgmcnt or decree would be in- 
voking the unlawfiil excrcisc of original jurisdic¬ 
tion by the supreme court and could not t)e wSus- 
tained, even though congress vshould expressly ati- 
thorize it.'^'^ Ilowever, no objcction to the sub- 
mission of a definite and clean ent (luestion of law 
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Brown, Mo., 144 F. r42, 75 C.C.A. 
608, certiorari denied '26 S,Ct. 766, 
202 U.S. 620, 50 L.Ed. 1174. 

Wliere record short and ques¬ 
tions raised as to jurisdiction of fcd- 
eral district court to compel action 
by national railroad adjustment 
board were as ciear and explicit as 
they could have been presented, in 
form of questions certified to su¬ 
preme court, Circuit court of appeals 
refused to certify questions and left 
it to supreme court to determine 
whether certiorari should be granled. 

'—Delaware & Hudson R. Corporation 
V. Williams, O.C.A.Ill., 129 F.2d 11. 

35. U.S.—Sigrafus v. Porter, N.Y., 85 
F. 689, 29 C.C.A. 391. 

3«. U.S.—Williams v. Order of 'Com- 
mercial Travelers of America, C.'C. 
A.Ky., 41 F.2d 745, certiorari de- 
niefi Williams v. Order of United 
Commercial Travelers of America, 
51 S.Ct. 80, 282 U.S. 876, 75 L.Ed. 
774—Pressed Steel Car Co. v. Union 
Pac. R. Co., C.C.A.N.T., 297 F. 788. 
3 C.J. p 1000 note 14 [c]-~26 C.J. p 
865 note 74. 

Necessity under prior statutes for 
actual division of opinion within 
• Circuit court see '3 C.J. p JOOS notes 
36, 43, 44. 

37. U.S.—Ex parte Lau Ow Bew, 
Cal., 1‘2 'S.Ct. '43, 141 U.S. 58'3, 25 
L.Ed. 868. 

36. U.S.—Glynn v. Krippner, C.C.A. 


Minn., 60 'F.2d 406, roverslnKf D.O., 
47 P.2d 281, 

39. U.S.—Plertz v. Woodman, 30 S. 
■Ct. 6'21, 218 U.S. 205, 54 h.m. 1001. 

40. U.S.—-U. S. V. Woo Jan, Ky., 250 
F. 595, 1'62 C.C.A. 611. 

41. U.S.—'Cella V. Brown, Mo., 144 
F. 742, 75 C.C.A. 608, certiorari do- 
nied 26 S.Ct. 766, 202 U.S. 620, 60 
L.Ed. 1174. 

25 C.J. p 865 note 79. 

Decisions under prior statutos soo 
'3 C.J. p 1003 notes 37^40. 

42. U.S.—Gcrman Ins. Co. v. Hoarne, 
Pa., 118 F. 134, 5'5 C.C.A. 8'4. 

25 C.J. p 86-5 note 80. 

43. U.S.—German Ins. 'Co. v. Heame, 
supra. 

44. U.S.—Heald v. District of Co¬ 

lumbia, App.D.C., 41 S.Ct. 42, 264 
U.S. 20, 66 L.IOd. 106—U. S. v. 

Lane, D.C., 38 S.Ct. 94, 245 U.S. 
166, 62 L.Ed. 2'2'3. 

Juris dictio A 

Under Jud.Code § 250, 'Comp.St. § 
1227, providing:, relative to writs of 
error to review judgments of the 
court of appeals of the District of 
Columbia, that when the case is not 
otherwise reviewable the question of 
jurisdiction alone shall be certified to 
the supreme court for decision, where 
a plea to the jurisdiction clearly 
raiSes the questio'n, a certlflcate 
would add nothlng to what the rec¬ 
ord shows.—Marine Ry. & Coal Co. v. 
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IT. S., '12 S.Cl, 32, 257 TT.H, 47, (J'6 L. 

Ecl. 124, afiirmlnK 2'65 R 437, 41) App. 

D.C. 285. 

45. U.S.— Nallonal Labor Ucratlons 

Board v. Whlte Swan CV>., '61 S.Ct. 
751, 313 tJ.H. 23, 85 L.Ed. 1UIT) -• 
Toludo Scalo (Jo. v. 'Corirputlng 
vScalo Co., C.C.A.U1., 2Sl 'F. 488, 
certiorari granted 42 S.Ct. 585, 251) 
U.S. 67.9, 66 L.Ed. 1072, and Flddl- 
ty Si. Di»poHit Co. V, CompuUng 
ScaloOo., '1'2 H.Cl. 587, 251) TT.S. 579, 
66 L.Ed. 1073, timmicd 43 S.Ct. 458, 
261 IT.S, 399, 67 L.Ed. 719. 

3 O.J. p 1001 note 16—25 'C.J. p 865 
noto 76. 

Certlfloatioa by court oX olalms 

which ombrat;(‘H wholo casei oannot bo 

(ml(‘rtalriod hy «upreano court.— 

WlUioJor Lumhor HrlUgo Sc Bupply 

C^o. of 'Dos MoinoH, low'a v. U. S., Ct. 

tn., 50 vs.ct. '419, 281 U.S. 572, 7’4 L. 

Ed. 1047. 

40. 'U.S.—News Symllcatt' Co, v. 
New York Oont. R. 'Co., 48 B.'Ot. 39, 
275 U.S. 170, 72 L.Ed. 225, motion 
denied 48 S.Ct. 20'6, 72 I^.Ed. '1016— 
Hiddle v. 'Luvlsch, Kan.. 45 S.Ct, 
88, m U.S. 17:3, 69 L.Ed. 221), diH- 
missing cortlilod questions, C.C.A., 
•287 F. 699—Graver v. Faurot, 111., 
16 S.Ct. 799, 162 U.S. 43'5, 40 L.Ed. 
1030. 

3 C.J. p 1001 notes 17-20—'26 C.J. p 
866 note 76. 

47. U.S.—^Baltimore & 0. R. Co, v. 
Interstate Commerce Conomisslon, 
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arises out of the fact that the answer may be de- 
cisive of the whole controversy.'^^ 

Only questions of law, and not questions of fact 
or questions of mixed law and fact, can be certi- 
fied.49 The question must be such that the answer 
will aid the court in the determination of the case,50 
and a proposition which is abstract or which may 
not arise in the controversy should not be certi- 
lied.^^ The Circuit court of appeals cannot ask for 
instructions on an issue which it has no right to de- 
cide-^^ Under a prior statute authorizing the cer- 
tification of questions on which there was a divi- 
sion of opinion in the circuit court, the supreme 
court could not consider questions relating to mat- 
ters of pure discretion in the trial court,-53 but 
where a motion resting in the discretion of the 
court presented for consideration a question going 
directly to the merits, the decision of which would 
determine the points in controversy, the reviewing 


court would nevertheless consider the question on 
a certificate of division.54 

c. Mode and Form of Certification 

Certification of questions should be made In the 
proper form and mode; questions of law must be clear- 
ly and distinctiy set forth, together with the funda- 
mental facts on which they depend, so that they can be 
definitely answered. 

The proper mode and form of certification of 
questions to the supreme court must be followed in 
order to obtain consideration of such questions by 
that court but even though a certificate from 
the Circuit court of appeals is deficient in specifica- 
tion and somewhat wanting in precision, it is the 
duty of the supreme court to answer the questions, 
where the matters not specified are not in dispute 
and the want of precision is not so fundamental as 
to mislead or confuse.55 Questions which are them- 
selves contingent on another question which the 
court declines to answer need not be answered.®'^ 


Md., 30 S.Ct 86, 216 U.S. 216, 64 L. 
Ed. 164. 

48- U.S.—U. S. V. Mayer, N.Y., 35 S. 

'Ct 16, 236 U.S. 55, ’59 L.'Ed. 129. 

25 C.J. p 865 note 84. 

Certificate from court of claims 

(1) That decision of certifled ques¬ 
tion will be decisive of case affords 
no ground for declining to enteriain 
certificate from court of claims.—In- 
dian Motocycle Co. v. U. S., Ct.Cl., 51 
S.Ct. 601, 2S3 U.S. 570, 7'5 L.Ed. 1277. 

(2) Certificate from court of 
claims Was not objectionable as em- 
bracing the whole case.—Wheeler 
I-umber Bridge «& Supply Co. of Des 
Moines, lowa v. U. S., Ct.Cl., 50 S.Ct. 
419, 281 U.S. 572, 74 L.Ed. 1047. 

49. U.S.—Pflueger v. Sherman, 55 S. 
Ct. 10, 29'3 U.S. 5'5, 79 L.Ed. 193— 
Toledo Scale Co. v. Computing 
Scale Co., C.C.A.Ill., 281 T. 488, cer¬ 
tiorari granted 42 S.Ct. 585, 259 U. 
S. 579, 66 L.Ed. 1072, and Pidelity 
& Deposit Co. V. Computing Scale 
Co., 42 S.Ct. 587, 259 U.S. 579, 6'6 
L.Ed. 1073, affirmed 43 S.Ct. 458, 
261 U.S. 399, 67 L.Ed. 719. 

3 C.J. p 1002 notes 25, 26—25 C.J. p 
865 note 82. 

50. U.S.—American Bond & Mort- 
gage Co. V. U. S., 51 S.Ct. 118, 282 
U.S. 37'4, 75 L.Ed. .395—^White v. 
Johnson, 51 S.Ct. 115, 282 U.S. 367, 
75 L.Ed. 388—Lederer v. McGarvey, 
Pa., 46 S.Ct. 5'34, 271 U.S. 342, 70 
L.Ed. 977. 

26 C.J. p 865 note 83. 

Decisions under prior statutes see 3 
C.J. p 1001 notes 21-24. 

51. U.S.—Lowden v. Northwestern 

Nat. Bank & Trust Co. of Minneap- 
olis, Minn., 56 S.Ct. 696, 298 U.S. 
160, 8.0 L.Ed. 1114—Triplett v. 

Lowell, 'Md., 56 S.Ct. 645, 297 U.S. 
'638, 80 L.Ed. 949, affirming, C.C.A., 


Lowell V. Triplett, 77 F.2d 556, cer¬ 
tiorari denied Triplett v. Lowell, 
56 S.Ct. 142, 296 U.S. 621, 80 L.Ed. 
441, vacated 56 S.Ct. 306, 296 U.S. 
570, 80 L.Ed. 402, certiorari granted 
56 S.Ct. 306, 296 U.S. 570, 80 L.Ed. 
402, rehearing denied 56 S.Ct. 745, 
298 U.S. 691, 80 L.Ed. 1409—Leder¬ 
er V. McGarvey, Pa., 46 S.Ct. 534, 
271 U.S. 342,’ 70 L.Ed. 977. 

52. U.S.—Billings v. U. S., N.Y., 34 

S.Ct. 421, 232 U.S. 2'61, 58 L.Ed. 

596. 

25 C.J. p 86'5 note 85. 

53. U.S.—U. S. V. Rosenburgh, N.Y., 
7 Wall. oSO, 19 L.Ed. 263. 

3 C.J. V 1002 note 27. 

54. 'u.S.—U. S. V. Thomas, Wis., 14 

S.Ct. 426, 151 U.S. 577, 38 L.Ed, 

276. 

3 C.J, p 1002 note 28. 

55. U.S.—Biddle v. Luvisch, Kan., 45 
S.Ct. 88, 266 U.S. 17'3, 69 L.Ed. 229, 
dismissing certifled questions, 'C.C. 
A., 287 P. 699. 

Rules under former statutes appli- 
cable 

Certificates by the circuit court of 
appeals are governed by the same 
general rules as were formerly ap- 
plied to certificates of division of 
opinion of the judges of the Circuit 
court.—Baltimore & O. R. Co. v. In¬ 
terstate Commerce Commission, Md., 
30 S.Ct. 86, 215 U.S. 216, 54 L.Ed. 164 
—25 C.J. p 866 note 88—3 C.J. p 1000 
note 14 [b]. 

Statement that instructlon is desired 

In order to invoke the exercise of 
the jurisdiction of the supreme court 
in the instruction of the circuit court 
of appeals as to the proper decision 
of questions or propositions of law, 
the certificate must show that the 
instruction of the supreme court as 
to the -proper decision of such ques- 
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tions or propositions is desired.— 
Columbus Watch Co. v. Robbins, 
Ohio, 13 S.Ct. 594, 14S U.S. 2'66, 37 ‘L. 
Ed. 445. 

Certifled questions considered proper 
and answered 

U.S.—Scripps-Howard Radio v. Ped- 
eral Communications Commission, 
D.C., 62 S.Ct. 875, 316 U.S. 4, 86 
L.Ed. 1229—Gouled v. U. S., C.C.A. 
N.Y., 26'4 P. 839, certifled questions 
answered 41 S.Ct. 261, 255 U.S. 298, 
65 L.Ed. 647, answers to certifled 
questions conformed to, C.C.A., 273 
■F. 506. 

25 C.J. p 866 note 90. 

Certificates dismissed as insufflcient 
U.S.—State-Planters' Bank & Trust 
Co. V. Parker, 51 S.Ct. 463, 283 U.S. 
'332, 75 L.Ed. 1101, dismissing cer¬ 
tificate, C.C.A., 50 P.2d 156—Amer¬ 
ican Bond & Mortgage Co. v. U. S., 
ril., 51 S.Ct. 118, 282 U.S. 37-4, 75 
L.Ed. 395—White v. Johnson, 111., 
51 S.Ct 115, 28'2 U.S. '367, 75 L.Ed. 
'388. 

25 'C.J. p 86'6 note 91. 

Certificates held defective in part 
U.S.—Quinlan v. Green County, Ky., 

27 S.Ct 505, 205 U.S, 410, 51 L.Ed. 
860. 

26 C.J. p 866 note 92. 

56. U.S.—Boston Store v. American 
Graphophone Co., 111., 38 S.Ct 257, 
246 U.S. 8, 62 L.Ed, 551, Ann.'Cas. 
1918C 447. 

57. U.S.—Lowden v. Northwestern 

Nat Bank & Trust Oo. of Minneap- 
olis, Minn., 56 S.Ct 696, 298 U.S. 
160, 80 L.Ed, 1114—Triplett v. 

Lowell, 'Md., 56 S.Ct 645, 297 U.S. 
638, 80 L.Ed. 9'49, affirming, .C.C.A., 
Lowell V. Triplett, '77 ■p.2d 55'6, cer¬ 
tiorari denied Triplett v. Lowell, 
56 g.Ct 142, 296 U.S. 621, 80 L.Ed. 
441, vacated 56 S.Ct 306, 296 U.S. 
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The certificate shoulcl be carefully and precisely 
prepared,^^ and each question certified should be 
distinctly and separately stated.^^ The question 
certified must be a distinet point or proposition of 
law and must be stated clearly, so that it can be 
definitely answered.6t> The supreme court will not 
undertake to answer a question of objectionable 
^enerality,^! and it will not review proceedings, 
facts, and circumslances for the purpose of decid- 

2. Reveiw of Decisions of 

§ 203. By Appeal 

Appeais to the supreme court from decisions of Cir¬ 
cuit courts of appeais lie oniy in a narrow class of 
cases defined by statute. 

The jurisdiction o£ the supreme court to review 
by appeal judgmcnts or decrees of the Circuit courts 


ing a variety of preliminary quesiions in order to 
rcach and decide an ultimate question subnnttcd.62 
The certificate should state the fundamenta! facts 
on which the question of law arises,^-^ but not the 
evidentia! facts from which the fundamenta! facts 
are foimd.64 Where questioiis certified are not ap¬ 
posite to the facts stated in the certificate, a dis- 
missal is proper.^^ 

Circuit Court of Appeaus 

of appeais has beeii materially changed !)y the Act 
of February 13, 1925, amending Judicia! Code § 
240, 28 U.wS.C.A. § 347. Under that act api)ea!s to 
the supreme court from decisions of the Circuit 
courts of appeais Hc only from final judginents or 
dccrecs of such courts^® in cases where the validity 


570, SO L.Ed. 402, certiorari granted 
56 SCt. 306, 296 U.S. 570, 80 L Ed, 
402, rehearing denicd 66 S.'Ct. 745, 
298 US. 691, 80 L.Ed. 1409—Amer¬ 
ican 'Bond & ‘Mortg-a^i^e 'Co. v. U. S., 
IlL, 51 S.'Ct. 118, 282 U.S. 374, 75 
L.Ed. 395—^White v. Johnson, III., 
51 S.Ct. 115, 282 U.S. 367, 75 L.Ed. 
388. 

5S. TJ.S.—Boston Store v. American 
Graphophone Co., Ul., 38 S.Ct. 257, 
246 U.S. 8, '62 L.Ed. 551, Ann.Cas. 
1918C 4'47. 

59. U.S.—Pflueger v. Sherman, 55 S. 
Ct. 10, 293 U.S. 55, 79 LEd. 19'3— 
News Syndicate Co. v. New York 
'Cent. R. 'Co., 48 S.Ct. 39, 275 U.S. 
179. 72 L.Ed. 225, moHon denied 
48 S.Ct. 20'6. 72 L.Ed. 1016. 

3 C.J. p 1002 note 32—26 C.X p 866 
note 95. 

60. U.S.—^News Syndicate Co. v. 
New York Cent. R. Co.. 48 S.Ct. 
39, 275 U.S, 179, 72 L.Ed. 225, mo- 
tion denled 48 S.Ct. 206, 72 L.Ed. 
1016. 

3 C.J. p 1002 note 30—25 C.J. p 866 
note 94. 

Categorical answer 

The supreme court will not an¬ 
swer Qtuestions which are incapable 
of heing categorically answered and 
which would require it to reframe 
the questions or give qualifled an- 
swers to them.—Atlas Life Ins. Co. 
y. W. I. Southern, Inc., Okl., 59 S. 
Ct. 657, 306 U.S. 663, 83 LEd. 987, 
conformed to, C.C.A., 105 P.2d 668, 
modifylng, D.C., 23 F.Supp. 334. 

61. U.S.—National Labor Relations 
Board V. White Swan Co., 61 S.Ct. 
761, 313 U.S. 23, 86 L.Ed. 1165— 
Lowden v. Northwestern Nat. Bank 
& Trust Co. of Minneapolls, Mlnn., 
56 S.Ct. 696, 298 U.S. 160, 80 L. 
Ed. 1114—Pflueger v. Sherman, 65 
S.Ct' 10, 293 U.S. 56, 79 L.Ed. 193 
—State-Planters' Bank & Trust Co. 


/V. Parker, 51 S.Ct. 463. 283 U.S. 332, 
75 L.Ed. 1101, dlsmisHing certifi¬ 
cate, C.C.A.. 50 F.2d 156—Ameri¬ 
can Bond & Mortgage Co. v. U. S., 
111., 51 S.Ct. 118, 282 U.S. 374, 75 
L.Ed. 395—White v. Johnson, IU., 
51 S.Ct. 115, 282 U.S. 367, 75 L.Ed. 
388—U. S. V. Slafoff, Mo.. 43 S.Ct. 
197, 260 U.S. 477, 67 LEd. 358. nf- 
ilrming, D.C., 268 P'. 417, and. modi- 
fylng U, S. V. RomuH, 28,3 F. 685, 
and conforming to anawcr.s to c(T- 
tlflod questions, C.C.A.Arlz., Brooks 
V. U. S., 289 F. 1020. 

3 C.J. I) 1002 noto 31. 

Different answers 

Court is not required to answer 
quesiions which admtt of one answer 
under one sot of circum.stanc.es and 
a different answer under another, nei- 
ther of which is stated to be tlu» ba¬ 
sis of the questions certifled.—Atlas 
Ijife Ins. Co. v. W. L Southern, Inc., 
Okl., 69 S.Ct. 657, 306 U.S. 563, 83 
L.Ed. 987, conformed to, O.C.A., f05 
P.2d 668. modifying, D.C., 23 F.Supp. 
334—Ijowden v. Nortliwe.stcrn Nat. 
Bank & Trust Co. of MinnoapollH, 
Minn., 66 S.Ct. 696, 298 U.S. 160, 80 
L.Ed. 1114—Trlplett v. Lowcll, Md., 
56 S.Ct. 645, 297 U.S. 638, 80 L.Ed. 949, 
afllrming, C.C.A., Lowell v. Trlplett, 
77 F.2d 566, certiorari denied Trlp¬ 
lett V. Lowell, 66 S.Ct. 142, 296 U.S. 
621, 80 X^.Ed. 441, vacated 56 S.Ct. 
306, 296 U.S. 670, 80 L.Ed. 402, cer¬ 
tiorari granted 66 S.Ct. 306, 296 U. 
S. 570, 80 L.Ed. 402, rehearing denled 
56 S.Ct. 745, 298 U.S. 691, 80 L.Ed. 
1409—American Bond & Mortgage Oo. 
V. U. S., 111., 61 S.Ct. 118, 282 U.S. 
374, 75 L.Ed. 396—White v, Johnson, 
IlL, 61 S.Ct. 115, 282 U.S. 367, 76 
L.Ed. 388. 

62. U.S.—Pflueger v. Sherman, 66 S. 
Ct. 10, 293 U.S. 66, 79 L.Ed. 193. 

63. U.S.—Lowden v. Northwestern 
Nat. Bank & Trust Co. of Minnd- 
apolis, Minn., 66 S.Ct 696, 298 U. 
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s. I6ft, 80 Tj.Kil. n H —Htato-TMant- 
ors' Hanlc & Trust Co. v. I*ark(^r, 
51 S.Ct. 463, 283 U.S. 332, 75 L.Ed. 
1101, disinbuMlng <»rrtincnt»u C.C.A., 
50 F.2d 156- ll<'in('(‘k(' v. (lardncr, 
48 S.Ct 472, 277 U.S. 239, 72 L.Ed. 
860. 

3 C.J. p 1002 noto 33-25 O.J. p 806 
note 96. 

Other statomont of rulo 

The court will not anHW(‘r ('crtlflod 
qucHliopH (toverlug umdated facts 
lurkiug in the record. * Atlas Life 
Ins. Co. V. W. I, Soulluuai, Iru!.. OkL, 
59 S.Ct 657, 306 U.S. 563, 83 L.Ed. 
987, conformt‘tl to, C.(\A., 105 F.2d 
668, modifylng, D.C., 23 F.HtJpp. 334 
—Triphdl, V. Lowell, Md.. 50 S.Ct 
645, 297 U.S. 038, 80 L.Ed. 949, af- 
flrrulng, C.C.A,, Lowell v. Trlplett 
77 F.2d 556, certiorari denled Trlp¬ 
lett V. Lowell, 56 S.Ct. 142, 290 U. 
S. 021, 80 L.Ed. 441, vacated 50 B. 
Ct 306, 296 U.S, 570, 80 r..Ed. 402, 
certiorari granted 56 S.Ct. 300, 296 
U.S. 570, 80 Ij.Ed. 402, rtdienring de- 
ni(‘d 56 S.Ct 745, 29« U.S. 691, 80 
L.Ed. 1409. 

Oonstruotlon, of gnoitlon» 

Qu(^«tion« c<'rtlfle(l to supreme 
court must be rtaid in llght of pre- 
Uminary statement certlfylng facts 
out of which qucHtlonn have arlsen. 
—Hili V. U. S. cx nd, Wampler, Ua., 
66 S.Ct 700, 298 U.S. 460, «0 L.Ed. 
1283. 

64u U.S.—Slgafus V, Porter, N.Y., 85 

F. 689, 29 C.C.A. 391, 

Statement must ooxuiirt of tUtlsiat» 
facts, leaving nothing but a eonclu- 
slon of law to be drawn.-^JeweU v. 
Knlght Ind., 8 S.Ct. 193, 123 U.S. 426, 
81 L.Ed. 190—'SigafuH v. Portor, N.Y., 
85 F. 689, 29 C.C.A. 891. 

66. U.S,—Seim V. Hurd, Ind., 34 S. 
Ct 406, 232 U.8. 420, 58 L.Ed. $67, 
certifled questions answered 84 S. 
Ct 409, 282 U.S. 428, 68 L.Ed, 670. 
60. U.S.—Slaker v. 0'Connor, Nteb., 
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of a state statute is drawn in question on the ground 
of repugnance to the constitution, treaties, or laws 
of the United States, and the decision is against its 
validity.6'J' Further provision is also made under the 
Act of August 24, 1937, c 754 § 2, 28 U.S.C.A. § 
349a, for a direct appeal to the supreme court in 
any proceeding in any federal court to which the 
United States or its agency, officer, or employee, as 
such, is a party and in which the decision is against 
the constitutionality of an act of congress.68 In all 
other cases review by the supreme court, if it be 
had, must be pursuant to a writ of certiorari duly 
applied for and granted, as appears infra § 204. 

In cases where an appeal lies under the Act of 
February 13, 1925, a litigant may, at his election, ei- 
ther appeal or apply for a writ of certiorari;®^ 
but if he appeals in such a case a review on certi¬ 
orari cannot be allowed at the instance of such 
party, see infra § 204 d, and the review on such 
appeal will be restricted to an examination and de¬ 
cision of the federal question presented in the 
case.'^® 


Writ of error. While the Act of February 13, 
1925, 28 U.S.C.A. § 347, provided for review by the 
supreme court of decisions of the circuit court of 
appeals in the class of cases heretofore stated ei- 
ther by appeal or by writ of error, under the Act 
of January 31, 1928, c 14 § 1, 28 U.S.C.A. § 861a, 
the writ of error has been abolished and all relief 
which formerly could be obtained by that writ is 
now obtainable by appeal. ' 

Forniifr praciice. Prior to the Act of February 
13, 1925, 28 U.S.C.A. § 347, considered above, judg- 
ments and decrees of the circuit court of appeals 
were not reviewable by the supreme court on ap¬ 
peal or writ of error where the statutes made such 
judgments or decrees final.^l Under the statutes, 
judgments and decrees of the circuit court of ap¬ 
peals were final, and hence not subject to review 
on appeal or writ of error, in all cases in which 
the jurisdiction was dependent entirely on the op¬ 
posite parties to the suit or controversy being aliens 
and citizens of the United States^^ or citizens of 
different states,'^^ and, according to the decisions 


49 S.ct. 158, 278 U.S. 188, 73 L. 
Ed. 258, dismissing appeal, C.C.A., 
0’Connor v. Slaker, 22 P.2d 147. 
Certillcation of questions to supreme 
court by circuit courts of appeals 
see supra § 202. 

Review by appeal of decisions of Cir¬ 
cuit courts of appeals in: 
Admiralty cases see Admiralty § 
170. 

Bankruptcy cases see Bankruptcy § 
626. 

Cases arisingf under Copyright laws 
see Copyright and Literary Prop- 
erty § 160. 

Appeals pending* at time of enact- 
ment 

The act of 1925 expressly left all 
appeals which were then pending in 
the supreme court to be disposed 
of under the old law.—Smith v, Mc- 
Cullough, Okl., 46 S.Ct. 338, 270 U. 
S. 456, 70 L.Ed. 682, reversing, C.C.A., 
286 F. 698—Del Pozo v. Wilson Cy- 
press Co., Fla., 46 S.Ct. 57, 269 U. 
S. 82, 70 L.Ed. 172, atUrming, C.C.A., 
299 F. 261, and petition denied 47 
S.ct. 236, 269 U.S. 82 , 70 L.Ed. 172. 

67. U.S.—Bradford Electric Light 
Co. V. Clapper, N.H., 62 S.Ct 118, 
284 U.S. 221, 76 L.Ed. 254, dismiss¬ 
ing appeal and granting certiorari, 
C.C.A., 61 F.2d 992, reversed 62 

S.ct. 571, ,286 U.S, 145, 76 L.Ed. 
1026, 82 A.L.R. 696—Slaker v. 

0'Qonnor, Neb., 49 S.Ct 168, 278 
U.S. 188, 73 L.Ed. 268, dismissijig 
appeal, C.C.A., 0'Connor v. Slaker, 
22 F .24 147. 

Decisions merely applyingr state law 

(1) An appeal doe& not lie from a 
decision of the" circuit court of Ap-I 
peals which merely appli^ state law. | 


—Baxter v. Continental Casualty Co., 
Mo., 52 S.ct. 2 , 284 U.S. 578,, 76 L. 
Ed. 502, dismissing appeal, C.C.A., 48 
F.2d 467. 

(2) Thus an appeal does not lie 
frpm a decision which merely ap¬ 
plied state, and not federal, law in 
holding order of state public Serv¬ 
ice commission invalid.—Public Serv¬ 
ice Commission of Indiana v. Bates- 
ville Telephone Co.,, Ind., 02 S.Ct. 1, 
284 U.S. 6, 76 L.Ed. 135, dismissing 
appeal, C.C.A., Batesville Telephone 
Co. V. Public Service Commission of 
Indiana, 46 F.2d 226, which reversed, 
D.C., 38 P.2d 611. 

68. U.S.—International Ladies’ Gar- 
ment Workers’ Union v. Donnelly 
Garment Co., Mo., 58 S.Ct. 875, 304 
U.S. 243, 82 L.Ed. 1316, Vacating, 
D.C., Donnelly Garment Co. v. In¬ 
ternational Ladies’ Garment Work¬ 
ers' Union, 21 F.Supp. 807, and 
mandate conformed t6 23 F.Supp. 
998, reversed on other grounds, 
C.C.A., 99 F.2d 309, certiorari de¬ 
nied International Ladies’ Garment 
Workers’ Union v. Donnelly Gar¬ 
ment Co., 59 S.ct. 364, 305 U.S. 662, 
83 L.Ed. 430. 

69. U.S.—Bradford Electric Light 
Co. V. Clapper, hf.H., 62 S.Ct. 118, 
284 U.S. 221, 76 L.Ed. 254, dismiss- 

. ing appeal and granting certiorari, 
C.C.A, 51 F.2d 992, reversed 62 
. S,Ct. 571, 286 U.S. 145, 76 L.Ed. 

. 1026, 82 A.L.R. 696. 

Review by certiorari in general see 
infra | 204. , 

70. U:S.—Public Service Commission 
of Indiana v. Batesville Telephone 
Co., Ind., 52 S.ct. 1, 284 U.S. 6, 76 L. 
Ed^ 135, dismissing iappeal, .C.C.A., 

IGS 


Batesville Telephone Co. v. Pub¬ 
lic Service Commission of Indi¬ 
ana, 46 P.2d 226, which reversed, 
D.C., 38 F.2d 511. 

71. U.S.—Begg V. City of New Tork, 
N.T., 43 S.ct. 513, 262 U.S. 196 , 
67 L.Ed. 946, dismissing appeal, 
C.C.A., Gas & Electric Securities 
Co. V. Manhattan & Queens Trac- 
tion Corporation, 266 F. 625. 

25 C.J. p 871 note 40. 

Decree adjudicatiug q.aestloii of Ju- 
risdlctlou. 

Under Jud.Code §§ 128, 238, Comp. 
St. §§ 1120, 1215, where relator chose 
to go to the Circuit court of appeals, 
where he presented only the ques¬ 
tion of jurisdiction, the judgment of 
that court was final, and an appeal 
could not be entertained by the su¬ 
preme court.—State of Ohio ex rei. 
Seney v. Swift & Co., Ohio, 43 S.Ct. 
22, 260 U.S. 146, 67 L.Ed. 176, dis¬ 
missing appeal, C.C.A., 270 P. 141, 
cerl^ioiuri denied 42 S.Ct 47, 257 U.S. 
633, 66 L.Bd. 407. 

Review by certiorari of judgments 
or decrees made final by statute 
see infra § 204 a. 

72. U.S.—Republic of Colombia v. 
Cauca Co., W.Va., 23 S.Ct. 704, 190 
U.S. 524, 47 L.Ed. 1159. 

25 C.J. p 869 notes 18-22. 

73. U.S,—Baltimore & O. R. Co. v. 
City of Parkersburg, W.Va, 46 S. 
Ct. 382, 268 U.S. 35, 69 L.Ed. 834, 
reversing, C.C.A, City of Parkers¬ 
burg v. Baltimore & O. R. Co., 296 
F. 74—Barnett v. Kunkle, 44 S.Ct. 
264, 264 U.S. 16, 68 L.Ed. 539, dis¬ 
missing appeal, C.C.A,, Barnett \r. 
'Kunkel, 283 P. 24, certiorari de- 

’ nied 43 S.Ct. 97, 260 U.S. 738, 67 L. 
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on the subject, in all cases arising under*^^ the 
patent,trade-mark,'^^ revenue,'^^ or criminal'^^ 
laws; in all cases arising under the Copyright law$, 
see Copyright and Literary Property § 160; in all 
admiralty cases, see Admiralty § 170; in all pro- 
ceedings and causes arising under the fcderal Em- 
ployers’ Liability Act,'^^ the Safety Appliance Act,^® 
or the Bankruptcy Act, see Bankruptcy § 625; and 
in all cases originating in the courts of certain ter- 
ritories or outlying possessions.^1 In cases in which 
the judgment or decree of the circuit court of ap- 


peals was not thus macie final by statute, an appeal 
or writ of error would lie under § ,241 of the Jucli- 
cial Code,S 2 providcd the matter in controversy, ex- 
clusive of costs, exceoded onc thoinsand dollars.^^ 
Accordingly, under this provision, an api)eal or writ 
of error coulcl be had, as a rui e, where there was 
a fcderal question involvccl,^'* e-xcept in certain spec- 
ified classes of cases, heretofore considered, involv- 
ing fcderal questions, notwithstanding there was al¬ 
so a diversity of citizenship between (he i)arties,^^> 
providcd the fcderal question involved was sub- 


Ed. 489—Davis v. Slocomb, Wash., 
44 S.Ct. 59, 263 U.S. 158, 68 L.Ed. 
226, dismissing- error, C.C.A., 288 
F. 362, certiorari denied 44 S.Ct. 
6, 263 U.S. 700, 68 L.Ed. 513—Beg-g: 
V. City of New York, N.Y., 43 S. 
Ct. 513, 262 U.S. 196, 67 L.Ed. 946, 
dismissing- appeal, C.C.A., Gas & 
Electric Securities Co. v. Manhat¬ 
tan & Queens Traction Corporation, 
266 F. 625—^Weiland v. Pioneer Irr. 
Co., Colo., 42 S.Ct. 568, 259 U.S. 
498, 66 L.Ed. 1027, afRrming- Pio¬ 
neer Irr. Co. V. Board of Com’rs 
of Yuma County, Colo., 251 F. 264, 
163 C.C.A. 420—Colorado Cent. Con¬ 
solidated Mining Co, v. Turck, 
Colo., 14 S.Ct. 35, 150 U.S. 138, 37 
L.Ed. 1030. 

25 C.J, p 869 note 23. 

74. What constituted a case ^‘aris- 
ing tULder” one of the classes of laws 
specifted.—Hunt v. U. S., Mo,, 17 S. 
Ct. 609, 166 U.S. 424, 41 L.Ed. 1063 
—25 C.J. p 869 note 24, 

75. U.S.—U. S. V. American Bell Tei. 
Co., Mass., 16 S.Ct, 69, 159 U.S. 548, 
40 L.Ed. 265. 

25 C.J. p 869 note 25. 

76. U.S.—United Drug Co. v, Theo¬ 
dore Rectanus Co., 39 S.Ct. 48, 
248 U.S. 90, 63 L.Ed, 141, aJRrming 
226 F. 545, reversing, D.C., 206 F. 
570. 

25 C.J. p 870 note 26. 

77. U.S.—Anglo-Californian Bank v. 
U. S.. CaL, 20 S.Ct. 19, 175 U.S. 37, 
44 L.Ed. 64. 

25 C.J. p 870 note 28. 

78. U.S,—MacFadden v. U. S., N.J., 
29 S.Ct. 490, 213 U.S. 288, 63 L.Ed. 
801. 

25 C.J. p 870 note 29. 

79. Bule prior to statute making 
decisions in such cases flnal.—Chi- 
cago, R. I. & P. R. Co. V. Brown, 
m., 33 S.Ct. 840, 229 U.S. 317, 67 L. 
Ed. 1204—25 C.J. p 870 notes 36. 38. 

80. Bule prior to statute making de¬ 
cisions in such cases final.—Chicago 
Junction R. Co. v. King, 111., 32 S. 
Ct. 79, 222 U.S. 222, 66 L.Ed. 173— 
25 C.J. p 870 notes 37, 38. 

81 . Becislous Iu cases from the dls^ 
trict court of Alaska were final and 
not reviewable by the supreme court 
on appeal or writ of error, even 


though constitutional questions were 
Involved.—^Alaska Pac. Flsheries v- 
Alaska, 39 S.Ct. 208, 249 U.S. 53, 63 
L.Ed. 474, followed in Alaska Salmon 
Co. V. Alaska, 39 S.Ct. 210, 249 U.S. 
62, 63 L.Ed. 478—25 C.J. p 871 noto 
42. 

Cases orlgluatlug iu courts of Haurail 
or puerto Blco 

(1) Decisions in cases from Iho 
supreme court of Hawaii or of Puerto 
Rico where there was no federal 
question and no diversity of clti- 
zenship were not reviewable by tho 
supreme court on appeal or writ of 
error.—Inter-Island Steam Nav. Co. 
V. Ward, Hawaii, 37 S.Ct. 1, 242 U.S 
1, 61 L.Ed. 113—26 C.J. p 871 note 43 

(2) And decisions in cases from 
the federal district court for I^uorto 
Rico were likewise not reviewable by 
the supreme court on appeal.—E3 
Banco Popular Do Economias y 
Prestamos De San Juan, P. R., v. 
Wilcox, Puerto Rico, 41 S.Ct. 312, 
255 U.S. 72, 66 L.lQd. 610, dismissing 
appeal, C.C.A., Wilcox v, 3{31 Ranco 
Popular De Economias y I^restamos 
De San Juan, P. R., 256 F. 442. 

82 . U.S.—Del Pozo V. Wilson Cy- 
press Co., Fla., 46 S.Ct. 57, 269 U. 
S. 82, 70 L.Ed. 172, afilrmlng, C.C.A., 
299 F. 261, and petition denied 47 
S.Ct 235, 269 U.S. 82, 70 L.Ed. 172. 

3 C.J. p 374 note 66, p 687 note 42 
—25 C.J. p 867 notos 2-4, 

Where a suit was depeudeut aud 
aucillary, jurisdiction to ontertaln it 
was referable to that Invoked and 
existing in the action out of which 
it arose, and If an appeal would lie 
in such action an appeal would also 
lie in the ancillary suit—Elchel v. 
U. S. Fidelity & Guaranty Co., Pa., 
38 S.Ct 47, 246 U.S. 102, 62 L.Ed. 
177. 

83. U.S.—Del Pozo v. Wilson Cy- 
press Co., Fla., 46 S.Ct 57, 269 U.S. 
82, 70 L.Ed. 172, affirming, C.C.A., 
299 F. 261, and petition denied 47 
S.Ct 235, 269 U.S. 82, 70 L.Ed. 172. 

25 C.J. p 864 note 48, p. 867 note 6, 
p. 871 note 39, 

A stip-ulatlou as to the amouut in 

controversy is not binding on the 
court but it may be considered in 
connection with other matters ap- 
pearing in. tbe record.—U. S, v. 
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Trans-Missouri Fn^ighl Ahsoc., Kan., 
17 S.Ct 540, 166 U.S. 290, 41 L.Ed. 
1007. 

84. U.S.—Dulgnan v. IT. S., N.Y., 47 
S.Ct 566, 274 ir.S. 105, 71 L.Ed. 
996, afilrmlng, C.C\A., U. S, v. Dulg- 
nan, 4 F.2d 983-~-Wnilth v. 
lough, Okl., 4 6 S.(q. 270 U.i4. 

456, 70 UEd. 682, reversing, C.O.A., 
285 F. 098—Sp(^rry Oli (Jas Co. 
V. Chisholm, 44 372, 264 U. 

S. 488, 68 L.Ed. 80.3, anirinlng In 
pari and reversing in r)art, (T.O.A., 
282 F. 03, amrrtilng, dilsholm 
V. Creek & Indiana I>('veh)pm('nt 
Co., 273 F. 589, and certiorari 
granted Sperry 011 Cas Co, v. 
Chisholm, 43 S.(H. 363, 26l U.H. 611, 
67 L.IOd. 826—Welland v, PlontM^r 
Irr. Co., 42 H.Ct 568, 259 U.S. 498, 
66 L.Ed. 1027, alllrmlng Pioneer 
Irr. Co. V. Roard of (?om'rH of 
Yuma County, (^olo., 251 E. 264, 
163 C.C.A. 420. 

25 C.J. p 867 note 6. 

86. U.S.—Fldelity Nat. Bank 
Trust tlo. of Kansas (Mly v. Swope, 
Mo., 47 S.Ct 5 1 1, 274 U.S. 128, 71 
L.Ed. 959, iMW<»rHlng, C.C.A,, 2 IL 
2d 676, amrinlng, i>,c., Abernathy 
v. Eid(»]ity j^^at Uank ^ Trust Cu., 
274 R 801, mollon denied Eldellty 
Nat. Bank & Trust (X). v. Swope, 
45 S.Ct 636. 

25 C.J. p 868 note 8. 
lUxxiitatioaui 

(1) The (ext rubv however, was 
subject to the llmilatlon that, where 
jurisdlction was orlglnally Invoked 
on the sole ground of diverse cltl- 
zenship, the finallty of the Judgment 
of the Circuit court of appeals was 
not affocted by the faet that nnother 
ground of L^dcral Jurisdlction de- 
veloped Jn the eourse of ihe pro- 
ceedlngs.—Colorado Cent. Conflolldat- 
tsd Mining Co. v, Tun-k, (k)lo., 14 S. 
Ct 35, 160 U.S, 138, 37 L.Ed. 1080— 

26 C.J. p 80« note 9. 

(2) And a simllar Umltatlon ap- 
plled In cases of interventlon, the 
governlng statua of the case being 
that existing when the action was 
brought—Jiegg v. City of New York, 
43 S.Ct 613, 262 U.S. 190, 67 L.Ed. 
946, dismissing appeal, C.C.A., Ga» & 
Electric Securities Co. v. Manhattan 
& Queens Traction Corporation, 266 
F, 626—26 C.J, p «68 note 10, 
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stantial and meritorious.^^ In order to be review- 
able by the supreme court, however, the decision be- 
low was required to be of such final^'^ character®^ 
as to be the subject of appeal or writ of error under 
the general rules governing such review. 

Where the circuit court of appeals erroneously 
took jurisdiction and decided an appeal to it in a 
case which was directly reviewable by the supreme 
court, the latter court had jurisdiction to review the 
judgment of the circuit court of appeals to the ex- 
tent of reversing it with directions to dismiss the 
appeal,or the supreme court could treat the case 
as a direct appeal.^^ 

Appellate procedu/re in general in the supreme 
court is considered supra § 201. 

§ 204. By Certiorari 

a. In general 

b. When writ lies ■ 

c. Who may institute proceedings 

d. Appeal and certiorari in same case 

e. Cross writ of certiorari 

f. Proceedings to obtain writ 


g/ Eflect of gfaiit or refusal of writ 

h. Dismissal of writ 

i. Review on certiorari 

j. Determination and disposition of cause 

k. Costs 

a. In Greneral 

By certiorari the supreme court may require any 
cause in the circuit court of apipeais to be certified to it 
for determination. 

Section 240 of the Judicial Code as amended by 
the Act of February 13, 1925, 28 U.S.CA, § 347, 
provides that ‘‘in any case ... in a circuit cqurt 
of appeals ... it shall be competent for the Su¬ 
preme Court . . . upon the petition of any party 
thereto . . . to require by certiorari, either be- 
fore or after a judgment or decree by such lower 
court, that the cause be certified to the Supreme 
Court for determination by it with the same power 
and authority, and with like effect, as if the cause 
had been brought there by unrestricted . . . ap- 
peal.'^ Under this statute, which as amended elimi- 
nated certain former restrictions on certiorari pow- 
ers of the supreme court,®^ extensive power is 


86. U.S.—^Weiland v. Pioneer Irr. Co., 
Colo,, 42 S.Ct. 568, 259 U.S. 498, 66 
L.Ed. 1027, afdrming Pioneer Irr. 
Co. V. Board of Com’rs of Yuma 
County, Colo., 251 F. 264, 163 C.C. 
A. 420. 

25 C.J. P 868 note 11. 

The mere assertiou of a claim of 
right under federal law was insuffl- 
cient to warrant a review by the 
supreme court by appeal or writ of 
error: 

(1) Where the claim was of a friv- 
olous character.—Weiland v. Pioneer 
Irr. Co., Colo., 42 S.Ct. 568, 259 U.S. 
498, 66 L.Ed. 1027, afRrming Pioneer 
Irr. Co. V. Board of Com'rs of Yuma 
County, Colo., 261 F. 264, 163 C.C.A, 
420—G. & C. Merriam Co. v. Syndi- 
cate Publishing Co., N.Y., 35 S.Ct. 
708, 237 U.S. 618, 59 L.Ed, 1148, dis- 
missing appeal 207 F. 515, 125 C.C.A. 
177. 

(2) Where the right claimed had 
been denied by former adjudicatione 
of the supreme court.—G. & C. Mer¬ 
riam Co. V. Syndicate Publishing Co., 
supra—25 C.J. p 868 note 13. 

87. U.S.—Moore v. New York Cot- 
ton Exchange, N.Y., 46 S.Ct. 367, 
270 U.S. 693, 70 L.Ed. 760, 46 A. 
L.R. 1370, afflrming, C.C.A., 296 F. 
61, afflrming, D.C., 291 F. 681— 
Smith V. McCullough, 46 S.Ct. 338, 
270 U.S. 456, 70 L.Ed. 682, re- 
versing, C.C.A., 285 P. 698—Gulf 
Refining Co. of Louisiana v. U. S., 
La., 46 S.Ct. 52, 269 U.S. 125, 47 
L.Ed. 195, afflrming- in part and 
reverslng in part, C.C.A., U. S. v. 
Norvell, 298 F. 281—^Arnold v. U. 


S. for use of W. B. Guimarin & 
Co., S.a, 44 S.Ct. 144, 263 U.S. 
427, 68 L.Ed. 371, dismissing error, 
C.C.A., 280 F. 338. 

25 C.J. p 869 note 14. 

88. Discretionajcy orders or decrees 
not appealable in absence of abuse of 
discretion.—Conboy v. First Nat. 
Bank of Jersey City, N.Y., 27 S.Ct. 
60, 203 U.S. 141, 51 L.Ed. 128—3 C. 
J. p 596 note 1 [a] (21). 

89. U.S.—^New York v. Consolidated 
Gas Co. of New York, N.T., 40 S. 
Ct. 511, 253 U.S. 219, 64 L.Ed. 870. 

90. Case treated as direct appeal 

Where an appeal should' have been 
taken to the supreme court, but 
was erroneously taken to the ' Cir¬ 
cuit court of appeals, from whose 
decision appeal was then taken to 
the supreme court, it was held that 
since, if the supreme court should 
reverse the decree of the circuit court 
of appeals, such reversal would nec- 
essarily be accompanied by a direc- 
tion to that court to transfer the 
case to the supreme court under the 
act of Sept. 14, 1922, the supreme 
court, instead of remanding the case 
to have it transferred hack, would 
treat the case as before it hy ap¬ 
peal from the district court, and dis- 
pose of it as would have been done, 
had the circuit court of appeals for- 
mally transferred it to the supreme 
court.—^Wagrner Electric Mfg. Co. v. 
Lyndon, Mo., 43 S.Ct. 689, 262 U.S. 
226, 67 L.Ed. 961, dismissing, C.C.A., 
282 F. 219, certiorari denied 43 S. 
Ct. 361, 261 U.S. 614, 67 L.Ed. 827. 

107 


91. Pormer practice 

(1) Jud.Code 1911 § 240 provided 
that “in any case, civll or criminal, 
in which the judgment or decree of 
the Circuit court of appeals is made 
flnal by the provisions of this Titie, 
it shall be competent for the Su¬ 
preme Court to require by certiorari 
or otherwise, upon the petition of 
any party thereto, any such case to 
be certified to the Supreme Court 
for its review and determination, 
with the same power and authority 
in the case as if it had been car- 
ried by appeal or writ of error to the 
Supreme Court.” 

(2) The same express power to re¬ 
view by certiorari was also given 
by the Act of Sept 6, 1916, 39 U.S.St 
at L. p 727 c 448 § 3, mentioned in 25 
C.J. p 870 notes 31-38, wherein judg- 
ments and decrees in specified classes 
of cases were made final save for 
such review. 

(3) The words “or otherwise” used 
in the statute flrst mentioned re- 
ferred only to orders or writs ejus¬ 
dem generis with a writ of certio¬ 
rari, and did not include an appeal 
from a decision of the circuit court 
of appeals which had been made flnal 
by the statute.—Huguley Mfg. Co. v. 
Galeton Cotton Mills, Ga., 22 S.Ct. 
452, 184 U.S. 290, 46 L.Ed. 546, dis¬ 
missing appeal 94 F. 269, 36 C.C.A. 
236. 

(4) Under these statutes the cer¬ 
tiorari power of the supreme coUrt 
extended only to cases in which fhe 
judgment or decree of the Circuit 
court of appeals was made finai by 
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conferred on the supreme court^^ not only to review 
by certiorari judgments or decrees of the circuit 
courts of appeals^^ also to bring before it by 
certiorari ■ for determination causes pending in the 
Circuit courts of appeals before final decree is ren- 
dered by such lower appellate courts, see infra sub- 
division b (4) of this section. The purpose of this 
grant of power was to secure uniformity of deci- 
sion and to bring up cases of importance which it 
is in the public interest to have decided by the court 
of last resort.^^ 

Under gcncral power to is^ue zmts. In instances 
not covered by Judicial Code § 240 as amended, 28 
U.S.C.A. § 347, it is nevertheless competent for the 
supreme court to review on certiorari the action of 


Circuit courts of appeals under its gcneral statutory 
power to i§sue all writs ncccssary for ihc cxcrcise 
of its jurisdiction.^^ 

Certiorari convcntional mode of revicto. By rca- 
son of the Act of February 13, 1925, amcncling Ju¬ 
dicial Code § 240, 28 U.S.C,A. § 347, certiorari has 
become the convcntional mclhod for obtaining a re¬ 
view by the supreme court of judgments or dccrecs 
of the Circuit courts of appeals, the right to review 
by appeal bemg now rcstrictod to a very narrow 
clas^ pf cases, sce supra § 203, and the writ of er¬ 
ror having bcen abolishcd by staUiie, as appears su¬ 
pra § 203. 

Nature of writ. The writ of certiorari is an cx- 
traordinary writ,^® and under Judicial Code § 240 
as amended, 28 U.S.C.A. § 347, it is the equivalcut 


statute.—Sperry Oil <& Gas Co. v. 
Chisholm, Okl., 44 S.Ct 372. 264 

TJ.S. 488, 68 Li.Ed. 803, affirming in 
part and reversing’ in part, C.GA*. 
282 F. 93, afflrming, D.C., Chisholm 
V. Creek & Indiana Development Co., 
273 F. 689, and certiorari granted 
Sperry Oil & Gas Co. v. Chisholm, 
43 S.Ct. 363, 261 U.S. 611, 67 L.Ed. 
826—Barnett v. Kunkle, Okl., 44 S. 
Ct. 254, 264 U.S. 16, 68 L.Ed. 539, 
dismissing appeal, C.C.A., Barnett v. 
Kunkel, 283 F. 24, certiorari denied 
43 S.Ct. 97, 260 U.S. 738. 67 L.Bd- 
489. 

26 C.J. p 871 notes 46, 46, 60 [b], p 
878 note 16 [a], 

(5) And hence the supreme courfs 
certiorari power was, prior to Act 
Peb. 13, 1925, amending Jud.Code § 
240, 28 U.S.C.A. § 347, conflned to 
those cases in which the judgment or 
decree of the circuit court of ap¬ 
peals was not reviewable by appeal 
or writ of error.—Sperry Oil & Gas 
Co. V. Chisholm, Okl., 44 S.Ct. 372, 
264 U.S. 488, 68 L.Ed. 803, affirming 
in part and reversing in part, C.C.A., 
282 F. 93, afflrming, D.C., Chisholm 
V. Creek & Indiana Development Co„ 
273 F. 589, and certiorari granted 
Sperry Oil & Gas Co. v. Chisholm, 43 
S.Ct. 363, 261 U.S. 611. 67 L.Ed. 826 
—26 C.J. p 872 note 54. 

»2. U.S.—Gay v. Ruff, Ga., 64 S.Ct. 

608, 292 U.S. 25. 78 L.Ed. 1099, 
92 A.L.R. 970," afflrmlng, C.C.A., 
Ruff V. Gay, 67 P.2d 684, reversing, 
D.G., 3 P.Supp. 264, and certiorari 
granted Gay v. Ruff, 54 S.Ct. 377, 
291 U.S. 664, 78 L.Ed. 1047, 

93. tr.S.—Public Service Commlssion 
of Missouri v. Brashear Preight 
Lines, Mo., 61 S.Ct. 784, 312 U.S. 
621, 86 L.Ed. 1083, reversing, C.C.A., 
114 P.2d certiorari granted 61 
S.Ct 392, 311 U.S. 642, 86 L.Ed. 
410, r^hearing denied 61 S.Ct. 938, 
313 U.S. 698, 85 L.Ed. 1561—Hel- 
vering v. Price, 60 S.Ct 673, 309 


U. S. 409, 84 L.Ed. 836, reversing, C- 
C.A., Price v. Commissloner of In- 
ternal Revenue, 106 F.2d 336, cer¬ 
tiorari granted Helvering v. Prlcc, 
60 S.Ct 386, 308 U.S. 648, 84 L.Ed. 
461—Barnett v. Kunkle, Okl., 44 
S.Ct 254, 264 U.S. 16, 68 L.Ed. 639, 
dismissing appeal. C.C.A., Barnett 

V. Kunkel, 283 F. 24, certiorari do- 
nied 43 S.Ct 97, 260 U.S. 738, 67 L. 
Ed. 489. 

26 C.J. p 871 note 47. 

Review by certiorari of docisions of 
Circuit court of appeals: 

In: 

Cases arlsing under Copyright 
laws see Copyright and Lltor- 
ary Property 5 160. 
Proceedings, causes, and contro- 
veraies arlsing under Bank- 
ruptey Act see Bankruptcy § 
626. 

On review of order of district court 
remanding or refusing to remand 
cause to state court see the C.J. 
S. title Removal of Causes § 309, 
also 54 C.J. p 374 note 67-p 376 
note 73. 

Farticular judgxneiLts olr decrees re~ 
vlewable 

(1) The supreme court has jurJs- 
diction to review, on certiorari, judg- 
ment of circuit court of appeals, 
overruling judgment of supreme 
court of Puerto Rlco holding tUtor’a 
sale void.—B. Fernandez & Bros. v. 
Ayllon, Puerto Rico, 46 S.Ct 62, 266 
U.S. 144, 69 L.Ed. 209, reversing, C.C, 
A., Ayllon V. Gonzalez, 288 F. 28. 

(2) Where, during pendqncy of U- 
bel in admiralty by government for 
forfelture of alcohol for violation of 
customs and navigation laws, alco¬ 
hol was sold and proceeds deposited 
In court registry, and where pro¬ 
ceeds were ordered to be paid to 
clahnant or assigns, order of circuit 
court of appeals denying govern- 
ment's petitlon to have proceeds ap- 
plied in satisfactlon of lien for tax-^ 
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[OS duo on alcohol was rcwiownhle by 
[supremo court on etuMlorari as 
against contention thnt sii<’h order 
[mcrely carriod out tlu» otluu- order 
not sought to bti revit»wed. IT. S. v. 
Rizzo, N.J„ 66 S.Ot 580, 297 US. 
630, 80 L.Ed. 844. 

94. U.S.—Ruhlin v. New York Life 
Ins. Co., Pa., 68 S.CM. 8(50, .304 U. 
S. 202, 82 h.m, 1290, vaeatlng, C. 

C. A., 93 F.2d 416, certiorari grant- 
ed 68 S.Ct 408, 302 IT.S. 6«t 82 
L.Ed. 620, mandat<< confornied to, 

D. C., New York Life las. Co. v. 
Uuhlln, 26 I^.Supp. 66 'Magnum 
Import Co. V. Coty, N.Y., 4 3 S.Ct 
631, 262 U.S. 169, 67 L Ed. 922. 

26 C.J. p 874 note 83 [a]. 

95. U.S.—In re 620 (qmn‘h Street 
Bldg. Corporation, 111., 67 H.tU. 88, 
299 U.S. 24. 81 L.E4. IG, rehearing 
denied 67 S.Ct 229. 209 U.S. 623. 81 
L.Ed. 468. 

26 C.J. p 872 note 67 fa], {hj (2). 
Denying leave to appeal 

(1) Action of Circuit eourt of ap¬ 
peals in decUnlng Jurlwclictlon of ap¬ 
peal from order of district court mny 
be roviewcd by supreune eourt on 
writ of certiorari under general pow¬ 
er conferred by Jud.Code § 262, 28 
U.S.C.A. g 377, authorlzlng supremo 
court to isflue wrlU not upoeincally 
providod for by statute whleh mlght 
be nocessary for the exeroiso of its 
jurisdlction.—“In re 620 Church Street 
Bldg. Corporation, supra. 

(2) Under this rule the action of 
the Circuit qourt of appeals in de¬ 
nying leave to'* appeal to it In forma 
pauperis may likowise be rtwiewotl 
by the supreme court on certiorari.-»- 
HoUday v, Johnston, Cal., 61 S.Ct. 
1016, 813 U.S. 342, 85 L.Ed. 1392. 

96. U.S.—Hamilton-Brown Shoe Co. 
v. Wolf Bros. & Co., Mo., 3$ S.Ct. 
269, 240 U.S. 261, 60 L.Ed, 620, af- 
flrming 206 E. 611, 124 C.C.A* 409, 
reyersing, C.CU 192 E* 030, 
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of an appeal or writ of error.^7 

b. When Writ Lies 

(1) In general 

(2) Particular grounds for grant or re- 

fusal of writ 

(3) In patent cases 

(4) At what stage of proceedings 

(5) Successive writs 

(1) In General 

The issuance of certiorari is a matter resting in 
the sound discretion of the supreme court which ordi- 
narily will not grant the writ except in cases of peculiar 
gravity or general importance, or in order to secure 
uniformuy of decision. 

The jurisdiction of the supreme court to review 
judgments or decrees of the Circuit court of appeals 
by certiorari is a jurisdiction to be exercised entire- 
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ly in the ;discretion of the court,98 sparingly,99 and 
only in extraor(iina,ry^ cases of peculiar gravity and 
general importance,2 or in order to secure tiniform- 
ity of decision;^ and in the application* of these 
rules certiorari has been granted^ or.refused^ in a 
variety of cases. 

(2) Particular Grounds for Grant or Re- 
fusal of Writ 

The supreme court by rule of court bas mdfcated the 
character of the reasons which will be considered by it 
as grounds for granting certiorari. Ordinarily the writ 
will not issue to reView the evidence or to bring up 
questions not of general importance. 

Under Supreme Court Rules, rule 38(5), 28 U.S. 
CA. following § 354^ , a writ of certiorari may be 
granted where a circuit court of appeals has ren- 
dered a decision in cbnflict with the decision of an- 
other Circuit court of appeals on the same matter;^ 
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©7. U.S.—Huguley Mfg. Co. v. Gale- 
ton Cotton Mills, Ga., 22 S.Ct 452, 
184 U.S. 290, 46 L.Ed. 546, dis- 
missing’ appeal 94 P. 269, 36 C.C.A. 
236—Fidelity & Deposit Co. of 
Maryland v. Davis, C.C.A.Va., 127 
F.2d. 780. 

.-©S. U.S.—Hugruley Mfg. Co. v. Gale- 
ton Cotton Mills, Ga., 22 S.Ct. 452, 
184 U.S. 290, 46 L.Ed. 646—Ameri¬ 
can Construction Co. v. Jackson- 
ville, T. & K. W. K. Co., Fla., 13 S. 
Ct. 768,'148 U.S. 372, 37 L.Ed. 486. 

90. U.S.—Hamilton-Brown Shoe Co. 
V. WolT Bros. & Co., Mo., 36 S.Ct. 
269, 240 U.S. 251, 60 L.Ed. 629, af- 
firming 206 P. 611, 124 C.C.A. 409, 
reversing, C.C., 192 F. 930. 

25 C.J. p 874 note 82. 

1. U.S.—State of Ohio ex rei. Seney 
V. Swift & Co., 43 S.Ct. 22, 260 
U.S. 146, 67 L.Ed. 176, dismissing- 
appeal, C.C.A., 270 F. 141, certio¬ 
rari denied 42 S.Ct. 47, 257 U.S. 633, 

■ 66 L.Ed. 407—American .Construc¬ 
tion Co. V. Jacksonville, T. & K. W. 

R. Co., Fla., 13 S.Ct. 758, 148 U.S. 
372, 37 L.Ed. 486. 

11 C.J. p 131 note 25. 

.2, U.S.—Layne & Bowler Cort)ora- 
tion V. Western Well Works, Cal., 
43 S.Ct. 422, 261,U.S. 387, 67 L.Ed. 
712, dismissing certiorari, C.C.A., 
Western Well Works v. Layne & 
Bowler Corporation, 276 P. ,465, 
certiorari granted 42 S.Ct. 315, 258 
U.S. 615, 66 L.Ed. 792. 

26 C.J. p 874 note 83^11 C.J. p 131 

■ note 26, ' : 

3. U.S.—Layne & Bowler Corpora¬ 

tion V. Western Well Works/ su¬ 
pra. ■ •' 

25 C.J. p 874 note 84. 

-4. U,S.— V. MLcCoaoh, Tex., 61 

S. Ct 1023, 313 U.^, 498, 85 L.Ed. 
1481, 134 A.L.R.* 1462, reversing, 

.C.C.A., 116 F.2d : 261, , certloraff 


granted 61 S.Ct 807, 312 U.S. 676, 
85 L.Ed. 1116. 

11 CJ. p 131 note 25 [a3. 

Writ lias been granted 

(1) In cases arising under the 
criminal laws.—^Holiday v. Johnston, 
Cal., 61 S.Ct 1015, 313 U.S. 342, 85 
L.Ed. 1392—U. S. V. Gulf Refining 
Co., Okl., 45 S.Ct 597, 268 U.S. 542, 
69 L.Ed. 1082, afSrming, C.C.A., Gulf 
Refining Co. v. U. S., 284 F. 90—25 
C.J. p 877 note 8. 

(2) In cases arising under the Fed- 
eral Employers' Liability ‘ Act—Erie 
R. Co. V. Szary, N.Y., 40 S.Ct 454, 

253 U.S. 86, 64 L.Ed. 794—25 C.J. P 
878 note 11. 

(3) In cases arising under the Ped- 
eral Safety Appliance Act.—U. S. v. 
Northern Pac. R. Co., Minn., 41 S. 
Ct 101, 254 U.S. 251, 65 L.Ed. 249 
—25 C.J. p 878 note 12. 

(4) In cases arising under the rcv- 
enue laws.—Ryerson v. U. S., 111., 
61 S.Ct 656, 312 U.S. 405, 85 L.Ed. 
917, affirming, C.C.A., U. S. v. Ryer¬ 
son, 114 F.2d 150, reversing, D.C., 
28 P.Supp. 265, certiorari . granted 
Ryerson v. U. S., 61 S.Ct. 142, 311 
U.S. 640, 85 L.Ea. 408—25 C.J. p 877 
note 7. 

(5) In cases arising und^r the 
trade-mark ^ laws.—Coca Cola Co. v. 
Koke Co. of America, 41 S.Ct. 113, 

254 U.S, 143, 65 L.Ed: 189, revers¬ 
ing 255 F. 894, 167 C.C.A. 214, fe- 
versing, D.C., 236 F. 408, certiorari 
granted 39 S.Ct 493, 260 U.S. 637, 
63 L.Ed. 1183—25 C.J.lp 877 note 5. 

(6) In cases in whloh, the juris¬ 

diction >vas dependent, on the citi- 
zenship pr charac|;er , of ■ the, parties. 
—^Niles-Bement-Pond Co- v. Iron 
Moulders’ Union, Qhlp,, 41 S-Ct 39, 
254 U.S. 77, 65 L.Ed.,’1^5, affirming 
258 F. 408, 169 C.C.A. 4^ reversing. 
P.C., 246 P. 851—25 Cjr, p 876 notes 
2, 3. , ‘ , ,, 


(7) In cases of admiralty.-T-The 
Ansaldo San Giorgio I v. Rheinstrom 
Bros. Co.. N.Y., 55 S.Ct 483, 294 ,U. 
S. 494, 79 L.Ed. 1016, affirming,. O.C. 
A,, The Ansaldo San Giorgio I, 73 F. 
2d 40, reversing, D.C., 3 F.Supp. 579, 
and certiorari granted The Ansaldo 
San Giorgio I v. Rheinstrom Bros. 
Co., 55 S.Ct 217, 293 U.S. 551, 79 L. 
Ed. 654—25 C.J. p 877 note 9. 

(8) In cases where the amount in 
controversy did not exceed one thou- 
sand dollars, besides costs.^—Spiller 
V. Atchison, T. & S. F. R. Co., Mo., 
40 S.Ct 466, 253 U.S. 117, 64 LEd. 
810—25 C.J. P 878 note 13. 

5. U.S.—In re Woods, Minn., 12 S. 
Ct 417, 143 U.S. 202, 36 L.Ed. 125. 

25 C.J. P 874 note 83—li C.J. p 131 
note 25 [b]. 

6. Certiorari granted on this groiind. 

—Griffin v. McCoach, Tej?., 61 S.Ct. 
1023, 313 U.S. 498, 85 L.Ed. 1481, 
134 A.L.R. 146^, reversing, C.C.A., 116 
F.2d 261, certiorari granted 61 S.Ct. 
807, 312 U.s’ 676, 86 L.Edk 1116— 
Helvering V. Price, 60 S.Ct 673, 309 
U.S. 409, 84 L.Ed. 836, reversing, C. 
C.A., Pri.ce V., Commissioner of Inter- 
,nal Revenue, 106 P.2d 336, certiorari 
granted Helvering v- Price, 60 S.Ct. 
385. 308 U.S. 548, 84 L.Ed. . 461— 
Ticonic, Nat Bank v. Sprague, Me., 
58 S.Ct. 612, 303 U.S. 406, 82 L.Ed. 
926, affirming, C.C.A., 90 F.2d 641, 
certiorari granted 58 S.Ct 56, 302 U. 
S. ,675, 82 L.Ed. 521—In/,re 620 

Church Street Bldg. Corporation,- 111., 
57 S.Ct 88, 299 U.S. 24, 81 L Ed. 16, 
rehearing denied 57 S.Ct^ 229, ,299 U. 
S. 623, 81 L.Ed. 458—Stelos Qp. v. 
Hosiery Motor-Mend Corporation, N. 
Y., 56 S.Ct, 746. 195 U-S. 237, 79 L. 
Ed. 1414, a!ffirming, C.C.A., 72 F.2d 
405, affirming in part and reversing 
in part, I).,C., 60 F.2d, 1009, and cer¬ 
tiorari granted 55 S.Ct 514, 294 U.S. 
702, 79 L.Ed. 1238, and Hosiery Mo¬ 
tor-Mend Corporation v, Stelos Co., 
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or has decided an important question o£ local law. 
in a way probably in conflict with applicable local 
decisions f or has decided an important question of 
federal law which has not been, but should be, set- 
tled by the supreme court;^ or has decided a fed¬ 
eral question in a way probably in conflict with ap¬ 
plicable decisions of the supreme court;^ or has so 
far departed from the accepted and usual cotirse of 
judicial proceedings, or so far sanctioncd such a 
departure by a lower court, as to call for an exer- 


cise of the supreme court’s power of supervisioii.i<^ 
This rule of court, while indicating the cliaracler of 
reasons which will bc considercd as grouiuls for 
granting certiorari, by its cxi)rcss tcrins docs nol 
fully measiirc Ihc court’s discrctioii in this mattcr, 
and in many cases, particularly bcforc ihe a(lo])lion 
of this rule, the writ has beeu ivssued on the cx- 
pressed ground of ^bmportancc of the issiu‘ pre- 
sented,!^ or on other groimds similar lo those cov- 


55 S.Ct 515, 294 U.S. 702, 79 L-Bd. 
1238—Gay v. Ruff, Ga.. 54 S.Ct. 608, 
292 U.S. 25, 78 L.Ed. 1099, 92 A.L. 
R. 970, afRrming-, G.C.A., Ruff! v. 
Gay, 67 F.2d 684, reversing, D.C., 3 
P.Supp. 264, and certiorari granted 
Gay V. Ruff, 54 S.Ct. 377, 291 U.S. 
664, 78 L.Bd. 1047—26 C.J. p 876 note 

As to questlotts coutrolled state 
law, conflict among circuits is not of 
itself a reason for granting a writ 
of certiorari.—Ruhlin v. New York 
Life Ins. Co., Pa., 58 S.Ct. 860, 304 
U.S. 202, 82 L.Ed. 1290, vacating, C. 
C.A., 93 F.2d 416, certiorari granted 
58 S.Ct. 408, 302 U.S. 681, 82 L.Ed. 
626, mandate conformed to, D.C., New 
York Life Ins. Co, v. Ruhlin, 26 P. 
Supp. 65. 

7. U.S.—Ruhlin v. New York Life 
Ins. Co., supra. 

Certiorari granted on this ground. 
—City of Texarkana, Tex. v. Arkan- 
sas, Louisiana Gas Co.„ Tex., 69 S.Ct 
448, 306 U.S. 188, 620. 83 L.Ed. 598, 
reversing, C.C.A., Arkansas Louisi¬ 
ana Gas Co. V. City of Texarkana, 
Tex., 97 F.2d 5, certiorari granted 
City of Texarkana, Tex. v. Arkan¬ 
sas Louisiana Gas Co., 69 S.Ct. 94, 
306 U.S. 584, 83 L.Ed. 369—26 C.J. 
p 876 ndte 99. 

8. U.S.—Postal S. S. Corporation v. 
The EI Isleo, N.Y., 60 S.Ct 332, 
308 tr.S. 378, 84 L.Ed. 335, revers¬ 
ing, C.C.A., The Eastern Glade, 101 
P.2d 4. aflirming, D.C., 20 F.Supp. 
373, certiorari granted Postal S. S. 
Corporation v.' The EI Isleo, 60 S. 
Ct 77, 308 U.S. 632, 84 L.Ed. 448, 
and Postal S. S. Corporation v. 
Southern Pac. Co., 60 S.Ct 77, 308 

U. S. 532, 84 L.Ed. 448, mandate 
conformed to, C.C.A., 112 P.2d 297, 
certiorari denied Southern Pac. Co. 

V. The Eastern Glade, 61 S.Ct 50, 

311 U.S. 665, 85 L.Bd. 419, and 

Southern Pac. Co. v. Postal S. S. 
Corporation, 61 S.Ct 60, 311 U.S. 
666, 86 L.Ed. 419. 

Oertidraxi granted on this grotuid 

(1) To review decisio n that main- 
tenance pf suit uhiler the Federal In- 
terpleader Act a^ainst tax offleers of 
two States to prevent double collec- 
tion Qf dealth taxes violated Elev- 
enth Aipaendment.—^Wo^ce^ter Coun- 
ty Trust Co. v. Riley, Mass., 58 S. 


Ct 186, 302 U.S. 292, 82 L.Ed. 268, 
aflirming, C.C.A., Riley v. Worchester 
County Trust Co., 89 F.2d 59, revers¬ 
ing, D.C., Worcester County Trust Co. 
V. Long, 14 P.Supp. 754, certiorari 
granted Worcester County Trust Co. 
V. Riley, 67 S.Ct. 981, 301 U.S, 678, 
81 L.Ed. 1338. 

(2) To determine the question as to 
the right of the secretary of tho 
Ireasury to discontinue cu.stoms in- 
spection Service on holldays at toll 
bridges unless the owners thereof 
would apply for a special lieense and 
agree to pay the extra compensation 
of cusloms offleers, etc.—Inlernatlon*- 
al Ry. Co. v. Daviclson, N.Y., 42 S.Ct 
179, 257 U.S. 606, 66 L.Ed. 341, ro- 
versing, C.C.A., 273 F, 163, aflirming, 
D.C., 271 F. 313, 

<3) To determine the statuLory 
function of a three-judgo court.— 
Public Service Commisslon of Mis- 
sourl V. Brashear Preight X-iln<is, Mo., 
61 S.Ct 784, 312 U.S. 621, 86 L.Ed. 
1083, reversing, C.C.A., 114 P.2d 1, 
certiorari granted 61 S.Ct. 392, 311 
U.S. 642, 85 L.Ed. 410, rehoarlng do- 
nied 61 S.Ct. 938, 313 U.S. 608, 86 
L.Ed. 1561. 

(4) To determine question of ven- 
ue.—Camp v. Gress, Va., 39 S.Ct 
478, 250 U.S. 308, 63 L.Ed. 997, mod- 
ifying 244 P. 121, 166 C.C.A. 649, 
certiorari granted 38 S.Ct 14, 246 U. 
S, 665, 63 L.Ed. 633. 

(5) To determine a question of fed¬ 
eral trial procedure.—Carpenter v. 
Winn, N.Y., 31 S.Ct 683, 221 U.S. 
533, 56 L.Ed. 842, reversing 166 F. 
636, 91 g.C.A. 301. 

9. Certiorari granted on this ground. 
—Department of Troasury of Stato 
of Indiana v. Ingram-Rlchardson 
Mfg. do. pf Indiana, Ind., 61 S.Ct. 866, 
313 U.S. 252, 86 L.Ed. 1313, reversing, 
C.C.A., Ingram-Richardson Mfg, Co. 
of Indiana v. Department of Treas- 
ury of State of Indiana, 114 F.2d 
889, certiorari denied 61 S.Ct. 614, 312 
U.S. 687, 86 L.Ed. 1124, certiorari 
grantdd Department of Treasury of 
State of Indiana v. Ingram-Richard- 
son Mfg. Co. of Indiana, 61 S.Ct 613, 
312 U.S. 671, 86 L.Bd. 1113, rehear- 
Ing denied 61 SiOt. 1107, 313 U.S. 600, 
85 L.Ed. 1662—^HelveHng v. Price, 
60 S.Ct. 673, 809 U.S. 409, 84 L.Ed. 
836, reversing, C.C.A,, Price v. Com- 
missioner of Interna! Revenue, 106 
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P.2d 336, ceirliorarl granl(‘d Hc^lvor- 
Ing V. Prlc<s 60 S.Cl. 385. 308 U.S. 
648 , 84 Ij.E( l. 4nl -National Llotnrloc 
Co. v. Kalional Labor tbdallons 
Hoard, 60 S.Ct. 669. .109 IT.S. 360, 84 
L.Ed. 799, modirying, Nation¬ 

al Labor Uebatlonn Uoard v, Na¬ 
tional Licorica» Co., 1(14 E.2d (565, 
c.ertiorarl granted National Lioorice 
Oo. V. National Labor Holationa 
Roard, 60 S.Ct. lOH. 108 IT.H. .516, 84 
L.Ed. 461—Lano v. Wilnon, Ckl., 69 
S.Ct 872, 307 IT.S. 208. 81 L.Ed. 1281, 
reversing, (\C.A., 98 R2(l 980, rar- 
tlorarl granted 69 S.Ct. 24 9, 305 IT, 
S. 591, 83 L.Ed. 374 In ra 620 (fluiivh 
Straat Bldg. Corporallon, 111,. 57 S. 
Ct. 88, 299 U.S. 24, 81 L.Ed. 16, ra- 
h(iaring (l(mlacl 57 S.Cb. 229. 299 tl.S. 
023, 81 L.Ed. 458-* Tha Anwaldo San 
Glorgio I V. Rhalnstrom ItroH. Cn., N. 
Y., 66 S.Ct. 4 83, 294 U.S. 4 94, 79 taEd. 
1016, aflirming, Tha Ansaldo 

San Glorgio 1, 71 E.2(l 40, revc^rslng, 
D.C.. 3 E.SuTd). 579, and aarliorarl 
granted Tha, AnsaUlo San Giorglo I 
V. lUialnstrom Bros. Co.. 66 S.Ct. 217, 
293 U.S. 661, 79 L.Ed. 654 Joplbi 
Mmuiantll(‘ (k). v. IT. S., Mo., 35 S.Ct. 
291, 216 U.S. 511, 59 L.Ed. 705, uf- 
flrmlng 213 F. 926, 111 C.i\A. KJO. 

10. U.S.---U. B. V. Rlazo, N.J., 56 B. 
Ot 680, 297 ir.H. 510, 80 L.Ed. 844. 
Oertloraii granted wbora tha patl- 

tlon alb^gcal that tln‘ alranlt court at’ 
appaals had dt^cldad tln^ aauna on a 
ground not i)r(*Hantad and arguad, and 
hance had dtqirivad palltlonar of hia 
day in court.-—La Tulla v. S<*ot1ald, 
Tax., 60 S.Ct. 313, 308 U.S. 415, 84 
L.Ed. 365. aflirming, Sc^ofltfld 

V. Le Tulla, 103 E.2d 20, acrtlararl 
granted X..e Tulla v. Saotlald, 60 S.Ct. 
75, 308 U.S. 631, 84 L.Ed. 447, re- 
hoaring denied 60 S.Ct. 465, 309 U.H. 
694, 84 L.Ed. 1036. 

11. U.S.—-Federal Trade CommlHHlon 
V. Raladam Co,, 62 S.Ct. 966, 316 
U.S, 149, 86 L,m. 1136, revaralng, 0. 
C.A., Raladam Co. v. E<Hb‘ral Trade 
CommlaHion, 123 F.2d 34, otTtlorarl 
granted 62 B.Ct, 61L-WiniamH v. 
Jacksonvlllo Tannlnal (Tu., Eia. <Sc 
Tex., 62 S.Ot. 669. 315 U.S, 386, 86 
L.Ed. 914, aflirming, C,t\A., 118 F. 
2d 324, aflirming, D.C., 26 F.Bupp. 
267, certiorari granted 62 S.Ct. 64, 
314 U.S. 690. 86 L.Ed. 476, rehaar- 
ing denied 62 S.Ct 909, 316 U.S. 
830, 86 L,m 1224—l‘lckett v. Un- 
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ered by the rule^^^ as where there was an apparent i Ordinarily^, however, certiorari will not be grant- 
conflict in the decisions of the supreme court on the I ed to review evidence and to discuss specific facts 
question presented for decision.^^ | and the novelty of the question presented wi-ll not, 


ion Terminal Co., Fla. & Tex., 62 

S.Ct 659, 3l5 U.S. 386, 86 L.Ed. 
914, afRrming“, C.C.A., Union Termi¬ 
nal Co. V. Pickett, 118 F.2d 328, 
reversing-, D.C., 33 F.Supp. 244, 

certiorari denied 61 S.Ct. 1115, 

U.S. 591, 85 L.Ed. 1546, vacated 62 
S.Ct. 55, 314 U.S. 704, 86 L.Ed. 
563, certiorari granted 62 S.Ct. 55, 
314 U.S. 704, 86 L.Ed. 563~Just v. 
Chambers, Fla., 61 S.Ct. 687, 312 

U. S. 383, 668, 85 L.Ed. 903, revers¬ 
ing, C.C.A., The Friendship II, 113 
F.2d 105, certiorari granted Just 

V. Chambers, 61 S.Ct. 63. 311 U.S. 

634, 85 L.Ed. 403—Palmer v. Con- 
necticut Railway & Lighting Co., 
Conn., 61 S.Ct. 379, 311 U.S- 544, 
85 L.Ed. 336, aflirming, C.C.A., Con- 
necticut Railway & Lighting Co. 
V. Palmer, 109 P.2d 568, certiorari 
granted Palmer v. Connecticut Rail¬ 
way & Lighting Co., 60 S.Ct. 894, j 
309 U.S. 653, 84 L.Ed. 10Q3. re- 
hearing denied 61 S.Ct. 609, 312 U. i 
S. 713, 85 L.Ed. 1143—Lane v. Wil- 
son, Okl., 59 S.Ct 872, 307 U.S. i 
268, 83 L.Ed. 1281, reversing, C. 
C.A., 98 F.2d 980, certiorari granted 
59 S.Ct 249. 305 U.S. 591, 83 L.Ed. 
374—International Ry. Co. v. Da- 
vidson, N.T., 42 S.Ct 179, 267 U.S. 
506, 66 L.Ed. 341, reversing, C.C. 
A., 273 F. 153, affirming, D.C., 271 
F. 313. i 

25 C.J. p 876 note 87. 

Certiorari g“raiited 

(1) Because of the importance of 
the question presented in the ad- 
ministration of the National Labor 
Relations Act—National Labor Rela- 
tions Board v. Express Pub. Co., 61 
S.Ct 693, 312 U.S. 426, 85 L.Ed. 930, 
reversing, C.C.A., 111 F.2d 588, cer¬ 
tiorari granted 61 S.Ct. 134, 311 U.S. 
638, 85 L.Ed. 406—^National Licorice 
Co. V. National Labor Relations 
Board, 60 S.Ct 669, 309 U.S. 350, 84 
L.Ed. 799, modifying, C.C.A., Na¬ 
tional Labor Relations Board v. Na¬ 
tional Licorice Co., 104 P.2d 655, cer¬ 
tiorari granted National Licorice Co. 
V. National Labor Relations Board, 60 
S.Ct 108, 308 U.S. 535, 84 L.Ed. 451. 

(2) Because an important question 
of judicial administration pertaining 
to the exercise of federal equity ju- 
risdiction was raised.—Sprague v. 
Ticonic Nat Bank, Me., 59 S.Ct 777, 
307 U.S. 161, 8'3 L.Ed. 1184, reversing, 
C.C.A., '99 P.2d 5S'3, certiorari granted 
59 S.Ct 463, 306 U.S. 623, 83 'L.Ed. 
1028. 

12. Judg-ment hindering administra¬ 
tio». of law 

Probability that judgment and 
opinion helow will seriously hinder 
future administration of law justifles 
issuance of wrlt of certiorari.—Fed¬ 


eral Trade Commission v. American 
Tobacco Co., 47 S.Ct 663, 274 U.S. 
543, 71 LJEd. 1193, affirming, C.C.A., 
American Tobacco Co. v. Federal 
Trade Commission, 9 P.2d 570, cer¬ 
tiorari granted Federal Trade Com¬ 
mission V. American Tobacco Co., 46 
S.Ct 349, 270 U.S. 638, 70 L.Ed. 77*4. 
Before adoptio» of supreme court 
rule 

In a number of cases heard on cer¬ 
tiorari before the adoption of Su¬ 
preme Court Rules, rule ‘38(5), 28 U. 
S.C.A. following § 354, the fact men- 
tioned by the court may be Inferred 
to have been influential in the grant- 
ing of the writ, such as: 

(1) That the jurisdiction of the 
courts below was in question.—^King- 
man & Co. v. Western Mfgr. Co., 'Neb., 
18 S.Ct 786, 170 U.S. 675, 42 L.Ed. 
1192—25 C.J. p 875 note 89. 

(2) That the erroneous decision of 
the Circuit court of appeals was made 
in deference to intimations of the 
supreme cour^t concededly tending to 
support the ruling.—Grigshy v. Rus- 
sell, Tenn., 32 S.Ct 58, 222 U.S. 149, 
56 L.Ed. 133, 'JS L.R.A.,N.S., 642, Ann. 
Cas.l913B 863. 

(3) That the decision of the su¬ 
preme court cited by the Circuit court 
of appeals in support of its judg¬ 
ment “is not entirely apposite.'*—U. 

S. V. Reynolds, Okl., 39 S.Ct 409, 250 
U.S. 104, '63 L.Ed. 873. 

(4) That it was to be determined 
whether the Circuit court of appeals 
correctly decided “a question left 
open” in a former decision of the su¬ 
preme court—ODetroit Steel Cooper- 
age Co. V. Sisterville Brewing Co., W. 
Va., 34 S.Ct 753, 23:3 U.S. '712, 58 L. 
Ed. 1166, reversing 195 'F. 447, 115 C. 
C.A. 349, rehearing denied 195 F. 
1023, 115 C.C.A. 669. 

(5) That decisions of federal 
courts in general are in conflict on 
the question involved.—McMullen v. 
Hoffman, Or., 19 S.Ct '8'39, 174 U.S. 
639, 645, 4'3 L.Ed. 1117, affirming 83 
F. 372, 28 C.C.A. 178, reversing, C.C., 
75 F. 547, reversing 69 F. 50’9, and 
certiorari granted 18 S.'Ct 950, 170 
U.S. 705—28 C.J. p 876 note 97. 

(6) That the decision of the Circuit 
court of appeals in the instant case 
was rendered by a divided court— 
Bmpire State Cattle Co. v. Atchison, 

T. & S. P. R. Co., K?an., 28 S.Ct 607, 
210 U.S. 1, 52 L.Ed. 931, 15 Ann.Cas. 
70, affirming 147 F. 457, 77 C.C.A. 
607, affirming 147 F. 457, 77 C.C.A. 
601, affirming, C.C., 135 F. 135—25 C. 
J. p 875 note 1, 

13. U.S.—U. S. V. Chicago, M., St. P. 

& P. R. Co., Minn., '61 S.Ct 772, 
:312 U.S. 59'2, 313 U.S. 543, 85 L.'Ed. 

m 


1064, reversing’, C.C.A., 113 P.2d 
919, certiorari granted 61 S.Ct. 318, 
'311 U.S. '642, 85 L.Ed. 40'9. 

14. U.S.—General Talking Pictures 
Corporation v. Western Electric 
Co., N.Y., 58 S.Ct 849, 304 U.S. 175, 
546, 82 L.Ed. 1273, affirming, C.C. 
A., Western Electric Co. v. Greneral 
Talking Pictures Corporation, 91 
P.2d 922, affirming, D.'C., 16 F.Supp. 
293, certiorari . granted General 
Talking Pictures Corporation v. 
Western Electric 'Co., 58 S.Ct 49, 
302 U.S. 674, 82 L.Ed. 520, rehear¬ 
ing granted 58 S.Ct 1051, 304 U.S. 
587, 82 L.Ed. 1548, affirmed 59 'S.Ct 
116, 305 U.S. 124, 83 L.Ed. 81, re¬ 
hearing denied 59 S.Ct 355, 305 

U.S. 675, 83 L.Ed. 437—U. S. v. 
Johnston, N.T., 45 S.Ct 496, 268 U. 
S. 2'20, 69 L.Ed, 925, reversing, C.C. 
A., Johnston v. U, S., 290 P. 120. 
'25 C.J. p 874 note 8'3 [f]. 

Certiorari will »ot be granted to 
review a decree on the ground that 
the evidence was not sufficient to es- 
tablish actual dedication of pe'tition- 
er’s property to public use.—South¬ 
ern Power 'Co. v. North Cardina Pub¬ 
lic Service Co., N.'C., 44 'S.Ct 164,’ 263 
U.S. 508, 68 L.Ed. 413, dismissing 
certiorari, C.C.A., North Cardina 
Public Service Co. v. Southern Power 
Co., 282 P. 837, certiorari granted 
Southern Power 'Co. v. North Caro- 
lina Public Service Co., 43 S.Ct 94, 
2'60 U.S. 716, 67 L.Ed. 478. ‘ 

Certiorari granted 

Where enforcement of order of the 
National Labor Relations Board was 
refused on ground that it was not 
supported 'by evidence, hetition for 
writ of certiorari was granted be¬ 
cause of the importance in an order- 
ly administration of the National La¬ 
bor Relations Act that the findings 
of the board as to the facts, if sup¬ 
ported by evidence, be conclusive.— 
National Labor Relations Board v. 
Link-Belt Co., '61 S.Ct ,'358, 311 U.S. 
584, 85 L.Ed. 368, reversing, C.C.A., 
Link-Belt Co. v. National Labor Re¬ 
lations Board, 110 F.2d 506, certio¬ 
rari granted National Labor Rela¬ 
tions Board v. Link-Belt Co., 61 S.Ct. 
31, 311 U.S. 629, 85 L.Ed. 400—Na¬ 
tional Labor Relations Board v. In- 
dependent Union of 'Craftsmen, 61 S. 
Ct 358, 311 U.S. 584, 85 L.Ed. 368, re¬ 
versing, C.C.A., Independent Union of 
Craftsmen v. National Labor Rela¬ 
tions Board, 110 'F.2d 506, certiorari 
granted National Labor Relations 
Board v. Independent Union of 
Craftsmen, 61 S-Ct 32, 311 U.S. 629, 
85 L.Ed. 400—National Labor Rela¬ 
tions Board v. Waterman S. S. Cor¬ 
poration, 60 S.'Ct. 49.3, 309 U.S. 206, 
84 L-Ed. 704, reversing, C.C.A., Wa- 
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in the absence of general importanCe, move the 
court to grant the writ.^^ The writ may properly 
be refused where the error complained of does nOt 
affect the substantial rights of the parties,where 
the supreme court has determined that the Circuit 
court of appeals was without jurisdiction of the 
cause,!'^ or where, subsequent to the application for 
the writ, ali occasion for granting it was removed 
by the supreme court^s decision in another case set- 
tling the question involved in the proposed certio¬ 
rari.^^ 

(3) In Patent Cases . 

Certiorari lias' been frequenti/ granted In patent 
cases rnvolving questions of general importance or pre- 
sentlng a conflict of decisions; and it has ,been denied 
in a number of cases not of this character. 


86 C.J.S. 

Writs of certiorari havc becn frcqncntly granted 
in patent cases,for examplc, where it was appar¬ 
ent that the circuit court of appeals crroneously in- 
terpreted the opinion of the supreme court in a for¬ 
mer case involving the samc palent,or where Cir¬ 
cuit courts of appeals were in conflict as to the va- 
lidity^i or constructiones of the patent, or in con¬ 
flict on the admissihility of eviclence to prove liabil- 
ity for infringement by reason of privity with an 
infringer,23 or in conflict on other qnestions in liti- 
gation arising out of the samc patent,or in con¬ 
flict on questions of their owii appellate jurisdiction 
and procedure;25 where the conslrnction of a fcd- 
eral statute giving the United States a Heense to use 
patent rights was in question,or where the deci¬ 
sion of the circuit court of appeals in the instant 


fedebal courts 


terraan S. S. Corporation v. "National 
Labor Relations BCard, 103 F.2d l57, 
certiorari granted National 'Labor Re¬ 
lations Board V. "Vyaterman S. S. Cor¬ 
poration, 60 S.Ct. 95, 30S U.S. 634, 8'4 
L.'Ed. 450, rehearing denied 60 S.Ct. 
611, 309 U.S. ‘6'96, 84 li.Ed. lOSG. 

15. U.S.—The Ansaldo San Giorglo 
I V. Rheinstrom Bros. Co., N.T., 55 
S.Ct. 483, 294 U.S. 494, '79 L.Ed. 
1016, affirming, C.C.A., The Ansal¬ 
do San Giorgio I, 73 P.'2d 40, re- 
versing, D.'C., 3 'F.Supp. 679, and 
certiorari g-ranted The Ansaldo San 
Giorgrio I v. Rheinstrom Bros. Co., 

> 55 S.Ct. 217, 293 U.S, 551, 79 E.Ed. 
654. 

16. U.S.—^Smith V. Vulcan Iron 

Works, Cal., 17 S.Ct. 407, 165 U.S. 
518, 41 L.Ed. 810. . . , 

25 C,J. p 874 note 83 [c]. ' 

17. U.S.—Good Shot v. TJ. S., S.D., 
21 S.Ct. 33. 179 U.S. '87, 45 L.Ed. 
101, denying certiorari, 104 P. 257, 
43 'C.C.A.’ 525. 

25 C.J. p 871 note 44 [a]. . 
la U.S.—^San Pedro, L. A. & S. L. 
R. Co. V. U. Sj, Cal., 88 S.Ct. 498^ 
247 U.S. :307, 62 L.Ed. 1129, dis- 
- missing error and denying: eertion 
rari 220 P 737, 136 C.C.A. '343. 

19. U.S.—^ICeller v. Adams-Campbell 
Co., Cal.. 4'4 S.Ct. 356, '264 U.S. 314, 
68 L.Ed, 705, dismissing’ certiorari, 
C.C.A., 287 F. 838, certiorari gra'nt“ 
ed 43 S.Ct. 702, 262 U.S. 741, 67 
L.Ed. 1209. ’ 

25 C.J. p 87'8 note 16.' 

Wh^ere conflict of decisiona tinlikely 
The su'preme court g-ranteid certio¬ 
rari to review decision, of Circuit 
court of appeals holdin& claihis of 
patent valid and infringed, notwith- 
standing there was no conflict of de¬ 
cisions with respect ‘ to claims in¬ 
volved, where the patent dominated a 
substantial portion of an indu.stry so 
concenti^ate^d in one circuit that liti- 
gation in other circuits resuiting in a 
conflict of .decisions was urilikely.— 
Uuheie Gear Works v. Outboard, 'Ma¬ 


rine & Manufacturing Co., IU., 62 S. 
Ct. 865, 315 U.S. 769, 86 L.Ed. 1171, 
reversing, C.C.A., Outboard Marine & 
Mfg. Co. V. Muncie Gear Works, 119 
F.2d 404, certiorari granted 62 S.Ct. 
100, 314 U.S. 694, 86 L.Ed. 479—- 
Schriber-Schroth Co. v. Cleveland 
Trust Co., Chrysler Corporation, Ohio, 
59 S.Ct. 8. 305 U.S. 47, >573, 88 L.Ed. 
34, reversing, C.C.A., Cleveland Truat 
Co. V. Schriber-Schroth Co., 9'2 P.2d 
3’30, certiorari denied Schriber- 
Schroth Co. V. Cleveland Trust Co., 58 
S.Ct. 609, 803 U..S. 689, 82 'L.Ed. 1099, 
rehearing denied Schriber-Schroth Co. 
V. Cleveland Trust Oo., Chrysler Cor¬ 
poration, 68 S.Ct. 74'8, 303 U.S. 667, 
82 L.Ed. 112*4, certiorari granted 68 
S.Ct. 1062, 304 U.S. 687, 82 L.Ed. 1548, 
mandate conformed to, 'C.C.A., Clevo- 
land Trust Co. v, Schrlbcr-Schroth 
Co., 108 P.2d 109—Aberdeen Motor 
Supply Co. V. Cleveland Trust Co., 
Chrysler Corporation, Ohio, 59 S.Ct. 
8, 306 U.S. 47, 573, 83 L.Ed. 84, re¬ 
versing, ‘C,'C.A., Cleveland Trust Co. 
V. Aberdeen Motor Supply 'Co., 92 F. 
2d 330, certiorari denied Aberdeen 
Motor Supply Co. v. Cleveland Trust 
Co., 68 S.Ct. 609, 30'3 U.S. 639, 82 L. 
Ed. 1100, rehearing denied Abordeen 
Motor Supply Co. v. Cleveland Trust 
Co., Chrysler Corporation, 68 S.Ct. 
749, 303 U.S. 667, 82 L.Ed. 1124, cer¬ 
tiorari granted 58 S.Ct. 1053, 304 U.S. 
587, 82 L.Ed. 1548, mandate con¬ 

formed to, C.C.A., Cleveland Trust 
Co. V. 'Schriber-Schroth Co., 108 F.2d 
109—'F. B. Eowg Sales 'Co, v. Clevo- 
land Trust Co„, Chrysler Corporation, 
Ohio, 59 S.Ct .8, 305 U.S. 47, 573, 83 
'L.Ed. 84, reversing, C.C.A., Cleveland 
Trust. Co. V. F. B. Bowe Sales Co., 92 
F.2d 330> certiorari denied 'F. E, Rowe 
Sales 'Co. V. Cleveland Trust Co., 68 
S.Ct. 60’9, 3Q3 'U.S. 6.39, 82 L.Ed. 1100, 
rehearing denied F. B. Rowe Sales 
Co. V. Cleveland Trust- Co., Chrysler 
Corporation, 58 S.Ct. 7'49, '3,03 U.S. 
6'67; 8^'L.Ed. 1124, certlprkri^ grante'<!i 
5,S S.Ct. 304 VS. 6?7. 8^ L.Ed. 

1548,' maiidate cbnfotnied td, CC.A., 


Cleveland Trust Co. v, Schriber- 

Schroth Oo., 108 F.2d 109. 

2a U.S.—Mincrals Separat lun v. 

Butte & Superior Mining Co., 
Mont, 39 S.Ct. 496, 250 IT.S. '336, 63 
L.'Ed. 1019, motlon denied 40 S.Ot 
65. 

25 C.J. 'P 87'8 noto 17. 

21. U.S.—'Layne ^ Bowlcr ‘Corpora¬ 

tion V. Wentern Wall Work.M, Cal., 
43 S.Ct. 4*22, 261 U.H. 387. 67 iAEcl. 
712, difimiHHtng certiorari, (\'C.A., 
WcHtern Wall Worka v. Layno 
Bowlcr Corporation, 276 F. 465, 
certiorari granted 42 S.Ct. 315, '258 
IT.S. 615, 66 792. 

25 C.J. p 878 note 18. 

22. U.S.—”Layn(* A- Bowler Corpora¬ 
tion V. We«t(^rn Wcll Worka, mipra. 

23. U.S,—Rumford Cthoniical Work» 
V. Ilygienlc. 'Chemical 'Co. of New 
Jertfoy, .30 S.Ct. 45, 215 U.S. 166, 
f’! 'L.Ed. 137, afllrming, N.J., 164 
F. 66, 83 C.C.A. 177, afUnnlng, O.C., 
118 'F. 8'02, And cortioraTl granted 
^8 S.Ct. 267, 307 U.S. 692. 52 L.IM. 
355—MygUnlc Chemical Co. of New 
York V. Rumford ‘Chemical Work», 
'30 S.'at 45, '215 U.S. 156, 54 ImIU 
'137, roverHing, N.J., Rumford 
'Chemical Works v. Jlyglenic Chem¬ 
ical Oo., 169 F. 43*6, 86 (.Vt;.A. 416. 
reversing, 'N.Y., Rumford Chemi¬ 
cal Works V. New York Baklng 
Powder €o., 184 F. 385, 67 C.'C,A. 
-367. 

24. U.S.—^Dowagiao Mfg. Oo. v. 

Minnesota Moline idow Co., MInn., 
35 S.'Ct. 221, 235 U.S. 641, 59 I^.Ed. 
308, reversing 183 314, 105 C.C. 

A. 526. 

25. U.S.^SmlLh V. Vulcan Iron 
Works, Oal., 17 S.Ct. 407, 166 U.S. 
518, '41 LJm. 810. 

26. U.S.—Wllliam 'Cramp & Sons 
Ship & Engine Bulldlng Co. v. In- 
teimatlonal Ourtfs Marine Turblrta 
'Co., Pa., :88 S.Ct 271, 246 U.S. 28. 
62 L.Ed. 560: 
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C.A. § 347, certiorari proceedings may be instituted 
by any party to a proceeding in the circuit court of 
appeals.^^ 

d. Appeal and Certiorari in Same Case 

While formerly it was a common practice to unite an 
application for certiorari with an appeal or writ of error, 
under the present statute an appeal properly taken will 
preclude a review on certiorari. 

Under Judicial Code § 240 as amended, 28 U.S. 
C.A. § 347, if a party in a case in the circuit court 
of appeals takes an appeal from the decision of that 
court to the supreme court in a case in which an ap¬ 
peal will lie, a review on certiorari cannot be al- 
lowed at the instance of such party but an ap¬ 
peal improvidently taken by a party in a case where 
no appeal lies will not preclude him from thcrcafter 
applying for a writ o£ certiorari.^l 

Prior to the Act of February 13, 1925, 28 U.S. 
C.A. § 347, restricting review of decisions of the 
Circuit courts of appeals by appeal or writ of error 
to a very narrow class of cases, sce § 203 supra, 
and prior to the statute, 28 U.S.C.A. § 861a, abol- 
ishing the writ of error, it was a common practice, 
in seeking a review by the supreme court of a de¬ 
cision of the circuit court of appeals, to unite an 
application for certiorari with an appeal or a writ 
of error^^ as a jurisdictional precaution.^3 Under 
this practice, where there was both an appeal or a 
writ of error and a petition for a writ of certiorari, 
the court could, on dismissing the appeal or writ of 
error for lack of jurisdiction, grant the writ of 
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certiorari and permit the rccord on the appeal ot 
writ of error to stand as the return to the 
and in some ciises where an aj)plicalion for a writ 
of certiorari was coincidental with au ap])cal or a 
writ of error the court allowed the certiorari in or- 
der to dispense with the necessily of decidiiig wliich 
was the proper proceeding. So, where one party 
sued out a writ of error directly from the supreme 
court on the ground that a constitutional (piestion 
was involvcd, and the other party took tlie case to 
the circuit court of appeals on another cpiestion, 
which question the circuit court of appeals certified 
to the supreme court, the latter conrl cotild treat 
the proceeding in the circuit Cf)urt of appeals as 
pending in the supreme court on cross writ of cer¬ 
tiorari.^® 

Elcction betwcen certiorari and appeal is con- 
sidered supra § 203. 

e. Cross Writ of Certiorari 

A writ and a cross writ of certiorari are often 
granted and the case Is then heard on both writs. 

A writ and a cross writ of certiorari are oftci» 
granted and the case is then heard on both writs.^^ 

f. Proceedings to Obtain Writ 

Application for the writ of certiorari Is made by p«- 
titlon, and proceedings In connection therewlth are gov- 
erned by statutes and rules of court. 

Application for the writ of certiorari is made by 
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39. irxLited States 

(1) Under the statute as amended 
the supreme court has jurisdiction' on 
the 'petition of the United States to 
hring up criminal cases o-n writ of 
certiorari.—U. S. v. Gulf Refining 
■Co., Okl, 45 S.Ct. 597, 268 U.S. 542, 
69 L.Ed. 10'82, affirming, 'C.C.A., Gulf 
Refining Co. v. U. S., 284 F. 90. 

(2) Under the statute as it form¬ 
erly read, the contrary had Tbeen held 
where accused prevailed in the Cir¬ 
cuit court of appeals.—U. S. v. Dick- 
inson, Mass., 29 S.Ct. 485, 213 U.S. 92, 
53 L.Ed. 711, dismissing certiorari 
159 F. 801, 86 C.G.A. 625. 

49. U.S.—Bradford Electric Light 
Oo. V. Clapper, N.H., 52 .S.Ct. 118, 
284 U.S. 221, 76 L.Ed. 254, dismiss¬ 
ing appeal and grantlng certiorari, 
'CJC.A., 51 F.‘2d 992, reversed 62 S. 
'Ct. 571, 286 U.S. 145, 76 L.Ed. 10‘26, 
82 A.L.R. 696. 

When appeal lies see supra § 203. 

41. U.S.—Bradford Electric Light 
Co. V. Clapper, supra. 

When appeal lies see supra § 203. 

42- U.S.—Spiller v. Atehison, T. & 
S. F. R. Co., Mo., 40 S.Ct. 466, 263 [ 


U.S. 117, 64 L.Ed. 810, reverslng 
249 F. 677, 161 C.O.A. 687. 

25 O.J. V 87:3 note 61 [a]. 

43. U.S.—Duignan v. U. S:, N.Y., 47 
S.Ot. 66'6, 274 U.S. 195, 71 L.Ed. 
996, afflrmlng, C.C.A., U. S. v. Dulg- 
nan, 4 F.2d 983. 

44. U.S.—Security Truat Co, v. Bont, 
Minn., 23 S.Ct. 61, 187 U.S. 2-37, 47 
'L.Ed. 158, reverslng 101 F. 280, 43 
C.C.A. 594. 

25 C.J. 'p 873 note 61. 

Certiorari granted in Heu of cross 
appeal 

Where a cross appe'al to the su¬ 
preme court from the court of ap¬ 
peals was dismiased as not Involvlng 
a federal question, hut the question 
involved was of general importance 
in its relation to the questions in¬ 
volved in the appeal, a certiorari was 
allowed in lieu of the cross appeal.— 
■Central Trust Co. of Illinois v. 'Chi- 
cago Auditorium Assoc,, 111., '36 S. 
Ct. 412, 240 U.S. 681, 60 L.Ed. 811. 

45. U.S.—Montana Min. Co. v. St. 
Louis Mining & Mllling Co., Mont.. 
'27 S.Ct. '264, 204 U.S, 204, 61 L.Ed. 
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414, reverslng 117 h\ H!)7, 78 C.CA. 
33. 

25 C.J. p «78 note 14, 

48. IT.S.— Ralney v. IT, R, N.T., 31 
S.Ct. .129, 232 'U.S. 3JII, 58 L.Ed. 617 
—-HlJllngH V, U. S., N.Y., 34 S.Ct. 
4-21, 429, 232 U.S. 2B1, 310, 58 'L.Ed. 
596, 61 7, afllrming In pnrt and re* 
ver.Ming in puri, C.'(\, UK) F. 359 . 

47. U.S.—St(qoH Co, V. HonU^ry Mo- 
tor-Mond CorpornUon, N.Y., 55 S. 
Ct. 746, 296 U.S. 237, 79 L.Ed. 1114. 
afllrming. C.C.A., 72 E. 2 d 405. af- 
flrmlng in part and reverslng In 
part, D.C., '60 R2d 1009, and cer¬ 
tiorari granted 55 S.Ct. 514, 294 
U.S. 70'2, 79 L.Ed. 1238, and Ilo- 
siery Mot.or-Mtmd 'Corporation v. 
Stedos Oo., 55 H.Ot, 515, 204 U.S. 
702. 79 I..Ed. 1238. 

25 C.J. p 873 note 63. 

Consideralion on ot^rtlorarl of mat- 
ters urged 'by respondent not ob- 
tainlng cross writ see infra sub- 
divislon l of Ihls aectlon. 

Grantlng of reliof to respondent not 
obtaining cross writ see infra ®ub- 
divlsion j (1) of this secUoJO- 
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petition^^ to the supreme court,^^ and the require- 
ments in connection therewith are specified in the 
rules of the supreme court which must be complied 
with.50 

Time for applying for writ. An application for 
a writ of certiorari must be made within the time 
prescribed by statute, the governing statute being 
28 U.S.C.A. § 350.^^ Under this statute an appli¬ 
cation for certiorari to review a judgment or de- 
cree of the circuit court of appeals must be made 
within three months after the entry of such deci- 
sion unless, for good cause shown, such period is 


extended by a justice of the supreme court and 
an application for certiorari to secure a removal of 
the case to the supreme court prior to final decree 
by the circuit court of appeals may be made at any 
time prior to the hearing and submission in the lat- 
ter court.53 

Stay pending application. Under 28 U.S.C.A. § 
350 the execution and enforcement of a final judg¬ 
ment or decree of a circuit court of appeals may be 
stayed for a reasonable time to enable the ag- 
grieved party to obtain a writ of certiorari.^^ Xhe 
stay may be granted by a judge of the circuit court 
of appeals or by a justice of the supreme court.^^ 


48. U.S.—General Talking- Pictures 

'Corporation v. Western Electric 
Company, N.Y., 58 S.Ot. 849, 304 
U.S. 175, 548, 82 L.Ed. 1273, af- 
firming-, C.C.A., Western Electric 
Co. V. General Talking- Pictures 
Corporation, 91 F.2d 922, affirming, 
D.G., 16 'P.Su'pp. 293, certiorari 

granted General Talking Pictures 
'Corporation v. Western Electric 
Co., 58 S.Ct. 49, 302 U.S. 674, 82 E. 
Bd. 520, rehearing granted 58 S.Ct. 
1051, 304 U.S. 587, 82 'L.Ed. 1548, 
affirmed 59 S.Ct. 116, 305 U.S. 124, 
83 L.Ed. 81, rehearing denied 59 S. 
Ct. 355, 305 U.S. 675, 8'3 L.Ed. 437. 

25 C.J. p '871 note 49. 

49. U.S.—Nelson v. Lewis, D.C.N.T., 
9 P.Supp. 406. 

50. U.S.—General Talking Pictures 
'Corporation v. Western Electric 
Co., K.Y., 58 S.Ct. 849, 304 U.S. 175, 
546, 82 L.Ed. 1273, affirming, C.'C. 
A., Western Electric Co. v. General 
Talking Pictures Corporation, 91 
P.'2d 922, affirming, D.C., 16 F.Supp. 
293, certiorari granted General 
Talking Pictures 'Corporation v. 
Western Electric Co., 58 S.Ct. 49, 
302 U.S. 674, 82 L.Ed. 520, rehear¬ 
ing granted 58 S.Ct. 1051, 304 U.S. 
587, 8.2 L.Ed. 15'48, affirmed 59 S. 
Ct. 116, '305 U.S. 124, 83 L.Ed. 81, 
rehearing denied 59 S.Ct. 355, 305 
U.S. 675, 83 L.Ed. 437. 

25 C.J. p 872 note 60. 

Supreme Court Bules, rule 38, 28 
U.S.C.A. following § :354, provides 
that '‘a ipetition for review on writ of 
certiorari of a decision of . . . 

a Circuit court of appeals . 
shall be accompanied by a certified 
transcript of the-record in the case, 
includlng the proceedings in the 
court to which the writ is asked to be 
directed. . • . The 'petition shall 

contain a summary and short state- 
ment of the matter inyolved;. a state- 
ment particularly disclosing the ba¬ 
sis upon which it is contended that 
this court has jurisdiction to review 
the judgment or decree in question; 
the questions presented; and the rea- 
sons orelied on for the allowance of 
the writ. A supporting» brief may be 


annexed to the petition or presented 
separately, but it must be direct and 
concise.” The rule also makes pro- 
vision for notice of the filing of the 
petition, brief s in o'pposition, reply 
briefs, printing of the record, and 
other matters. 

Complete disclosure as to coutrover- 
sy required 

A petition for a writ of certiorari 
should make a ciear, dednite, and 
complete disclosure concerning the 
controversy, since it is impossible 
for the court critically to examine 
the record before ruling on the appli¬ 
cation, and it must rely largely on 
preliminary papers.—Southern Power 
'Co. V. North 'Carolina Public Service 
Co., iN.C., 44 S.Ct. 164, 263 U.S. 508, 
68 L.Ed. 413, dismissing certiorari, 
C.C.A., North Carolina Public Service 
Co. V. Southern Power Co., 283 P. 
S'37, certiorari granted Southern Pow¬ 
er Co. V. North 'Carolina Public Serv¬ 
ice Co., 43 S.Ct. 94, '260 U.S. 716, 67 
L.Ed. 478—Furness, Withy & Co. v. 
Yang-Tsze Insurance Association, N. 
Y., 37 S.Ct. 141, 242 'U.S. 430, 61 L.Ed. 
409. 

51. U.S.—Bradford Electric Light 
Co. V. Clapper, N.H., 52 S.Ct. 118, 
'284 U.S. 221, 76 L.Ed. 254, dismiss¬ 
ing appeal and granting certiorari, 
C.C.A., 61 'P.2d 992, reversed 52 S. 
Ct. 571, 286 U.S. 145, 76 L.Ed. 1026, 
82 A.L.R. 696. 

Pormerly it was necessary to make 
the application to the court while in 
session.—The Conqueror, N.Y., 17 S. 
Ct. 510, 166 U.S. 110, 41 L.'Ed. '937. 

52. Jurisdictional limitatiou 

Where the su‘preme court denied a 
writ of certiorari to review the final 
decree in a patent infringement suit, 
it cannot consider the merits of such 
decree on a writ of certiorari applied 
for more than three months after 
final decree for review of a decree 
subsequently rendered on rule to 
show cause.—Toledo Scale Co. v. 
Computingr Scale Co., 43 S.Ct. 458, 
261 U.S. '399, 67 L.Ed. 719, affirming, 
C.'C.A.I11., 281 F. 488, certiorari grant¬ 
ed 4’2 S.Ct. ,585, 259 U.S. 579, 66 L. 
Ed. 1072, and Fidelity & Ueposit Co. 
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V. Computing Scale Co., 42 S.Ct 587^ 
259 U.S. 579, -66 L.Ed. 1073. 

■Wlieu period begias to nm 

(1) The statutory period begins: 
with the date of the entry of the 
final judgment of the circuit court 6f 
appeals, and not with the date of the 
entry of the judgment in the district 
court under the mandate of the Cir¬ 
cuit court of appeals.—Boylan v. U. 
S., N.Y., '42 S.Ct 113, 257 U.S. 614, 
66 'L.Ed. 397, dismissing error, C.C. 
A., '2 65 P. 165—Nelson v. Lewis, D.C. 
N.Y., 9 P.Supp. 406. 

(2) Where circuit court of appealSr 
though dealing in opinion with mat¬ 
ters affecting merits, reversed order 
granting temporary injunction and 
directed issuance of mandate in ac- 
cordance with “this decree,” and 
mandate directed further proceedings 
in accordance with "decision,” such 
decree was not final; hence petition 
to supreme court for certiorari to re' 
view case on merits, filed within 
three months after circuit court of 
appeals affirmed dismissal on merits, 
was timely.—Rogers v. Hili, N.Y., 5? 
S.Ct. 731, 289 U.S. 5S2, 77 L.Ed. 1:385. 
reversing, 'C.C.A., 62 p.2d 1079, fol¬ 
lowing, C.'C.A., 60 F.2d 109, and cer¬ 
tiorari granted 53 S.Ct. 593, 289 U.S. 
716, 77 L.Ed. 1469. 

Bule prior to statute 

U. S.—The Conqueror, N.Y., 17 S.Ct. 
510, 166 U.S. 110, 41 L.Ed. 9'37. 

25 'C.J. p 872 note 59 [b]. 

53. Bule prior to statute is consld- 
©red in 25 C.J. p 872 note 59 [a]. 

54. U.S.—Nelson v. Lewis, 'D.C.N.Y.„ 
9 P.Supp- 406. 

55. Procedure 

(1) An application for a stay 
should be made in the first instance- 
to the Circuit court of appeals since 
it has complete knowledge of th© 
case.—Magnum ’ Import Co. v. Coty, 
43 S.'Ct. 531, m U.S. 159, 67 L.Ed. 
922—Nelson v. Lewis, D.C.N.Y., 9 F. 
Supp. 406. 

(2) The granting of the applica- 
tio-n in the circuit court of appeals is 
discretiona,ry.—;Magnum Import Co.. 

V. 'Coty, supra. 
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g. Effect of Grrant oi Eefusal of Writ 

(1) Grant of writ 

(2) Refusal of writ 

(I) Grant of Writ 

A writ of certiorari, when granted, operates as a 
stay of further proceedings in the courts below. 

The primary effect of the grant of a writ of cer¬ 
tiorari is, of course, to bring the causc before the 
supreme court for review and detcrmination. 

As stay of proceedings. The effect of a certio¬ 
rari, when awarded by the supreme court in a 
cause decided by the Circuit court of appeals, is to 
suspend any action that might be taken by that court, 
or by the trial court in obcdience to its mandate 
but it does not restore jurisdiction to the trial court, 
or give such court authority to set aside ordcrs lc~ 
gally and properly made, in obcdience to the man¬ 
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date of the Circuit court of appeals, befc/fd the writ 
of certiorari was awa^dcd.^^ 

(2) Refusal of Writ 

A refusal to issue certiorari does not affect the dls- 
trlct court's Jurisdiction nor does It ordinarlly Indicate 
an apiproval by the supreme court of the decislon In 
question. 

A refusal by the supreme court to issue a writ 
of certiorari to review a dctcrniination of the Cir¬ 
cuit court of appeals does not affect the juristlic- 
tion of the district court/»^ While inferences may 
be drawn in a proper case from such a refusal,^^ 
it does not ordinarily indicate an approval by the 
supreme court of the decision of the Circuit court 
of appeals;®^ and even thongh an intcrloculory de¬ 
cision, for review of which a writ of certiorari was 
refused, may have been Iroated as settling the law 
of the caso, the supreme court, in reviewing llu‘ final 
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(3) If the stay Is refused in that 
court, it requires an extraordinary 
showing before it will be granted in 
the supreme court.—Magnum Import 
Co. V. Coty, supra. 

Stay iu district court 

(1) Prior to the act of Pebr. 13, 
1925, 28 TJ.S.O.A. § '350, the stay 
should have been applied for in the 
Circuit court of appeal.s, as was do- 
cided in Magnum Import Oompany v. 
Coty, 43 S.Ot. 531, 26'2 TT.P!. 150, 67 
L.Ed. 922, but the act of 1925 changed 
the procedure and application for a 
stay may be made in the district 
court, although under unusual con- 
ditions the district court may refuso 
to grant the stay and compel tho 
party to apply to the Circuit court of 
ap'peals or to a justice of the su¬ 
preme court.—Keyes v. U. S. Pidelity 
& Guaranty Co., D.C.Ela., 44 F.Supp. 
723. 

(2) Under statute, whether dis¬ 
trict judge shali grant stay pending 
application to the United States su¬ 
preme court for certiorari is a matter 
resting in the sound discretion of the 
judge.—Pidelity & Deposit Co. of 
Maryland v. Davis, C-C.A.Va., 127 P. 
2d 780. 

(3) The district Judge in granting 
stay of proceedings for coUeetion of 
judgment in automobile accident 
case, pending application to supreme 
court for certiorari, ■was authorized 
in exercise of discretion, to require, 
as a oondition of the stay, the glvlng 
of a bond to secure payment of the 
judgment, where no supersedeas bond 
had been given and judgment was 
not otherwlse secured.—Pidelity & 
Beposit Co. of Maryland v. Davis, 
supfa. 

(■4) Where no supersedeas bond 
was given to stay proceeding for 
colleotlon of judgment in automobile 
accident case, pending appeal, and 


on illing of suit to colloct judgment 
defendant appliod for order .staying 
proceedings pending application lo 
supreme court for certiorari, statu- 
tory bond given as conditlon to grant¬ 
ing of stay emhraced paymont of ih(‘ 
judgment which was not othorwise 
secured, and speclflc languago In ))ond 
providing for payment of Judgment 
merely made oxplicit that which 
would have boon implicit under oir- 
cum.stances,—Pidelity <& Deposit Co. 
of Maryland v. Davis, supra. 

&&. U.S.—Doulsvillo, N. A. <&•. C. R. 

Co. V. 'Louisvillo Trust €o., CaiCy., 

78 'P. 659. 

57. 'U.S.—L.ouisville, N. A. & C. R. 

'Co. V. Louisvillo Trust Co., supra, 

58. Jnrisdiotiou not termiuated 

The supremo courtVs denlal of cer¬ 
tiorari to review ordor of circuli court 
of appeals afflrming district courCa 
dismisaal of proceedings for an agrl- 
cultural composltion or extonaion of 
debts did not terminato district 
courfs jurisdiction, but tho prooeed- 
Ing was stm pending untll the suhso- 
quent flling of mandato from tho Cir¬ 
cuit court of appeals to the district 
court.—In re Shyvers, D.C.Cal., :33 P. 
Supp. 613, 

Jurisdiction not enlargefl 

The supreme court by its denlal of 
certiorari when a case was beforo it 
for the flrst time could not confer 
on the federal district court jurisdic¬ 
tion which 'congress has deniod where 
there is no diverslty of citlzenshlp.-^ 
City of Indianapolia v, Chase l^at 
Bank of City of New York, Ind., 62 
S.Ct. 15, 314 U.S. 63, 86 L.Ed. 47, 
reversing, C.C.A., Chase Nat. Bank of 
City of New York v. Citizena Gas 
Co. of indlanapoUs, 113 P.2d 217, cer¬ 
tiorari granted City of Indianapolia 
V. Clxase Nat Bank of City of New 
York, 61 S.Ct'73, 311 U.S. 636, 86 L. 
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Kd. 405, 61 S.Ct. 74, 311 IT.H. 036, 35 
L.Pd. 405. ChaM<‘'Nnt. Bank of City of 
Nf'w york V. Gn.s Co, of In¬ 

dia,napoHs, 01 H.'Cl. 71, 311 U.H. 030, 
85 L.rCd. 405 aiul Chase' MjU. Bank of 
City of Nt‘W Vork v. Indinrinpolls Cas 
Co., 01 H.CL 74, 3U tT.S. 030, 35 L. 
Pd. 405, r(»he'arlng d<‘nl('d 02 S.Ct. 
355, '366, three casesM, 

69, TT.S.—Tioisc v. 

Oregon ShorL Llnt' U. Co„ Idaho, 
200 F. 709, 171 495, error 

dismisseid tiregfui Hhart tdric R. Co. 
V. Boise Commorolal Club, 41 S.Ct. 
322, '255 U.S. 57«, 05 'L.Bd. 795. 

Bartioulnr Inferenoo* drawn seMi 26 

C. J. p K7'3 notos 65 [ab [h]. 

60. U.S."-Atlantic Coa.st Llnr R. Oo. 

V. Bowo, 51 S.Ct 19«. 283 U.S. 401, 
75 L,'Bd. 1142, rovorsing Bowe v. 
Atlantic Idno R. <\)., 469 S. 

K 473, 101 S.t\ 122 (kurpnr v. 
Rol)t*rtHon, D.C.Md., 38 9V2d 852, re- 
vi^rsed on otlu*r groiinds il.CA., 
RoburtHon v. Cuoptu', 40 R2d 760— 
Stamey v. U, S., U.C.Wash., 37 F. 2 d 
l« 8 ""Tal<*ott V. U. S., t\C.A.<’al., 23 
JA2d «97, afllrmlng, B.C., -21 F.2d 
493, and certiorari donlod 4« S.Ot. 
OOl, 277 U.S. GDI, 72 Um lOU— 
Lockwood V. MoCowan, TXC.U.Y., 
13 P.Supp. 966, aftlrnmd, C.C.A., 86 
F.2d 1005. 

D. O.—Fur Workers Union, Looal No. 
72 , V. Pur Workors Union, No. 
21238, 106 P.2d 1, 70 App.D.C. 122. 
certiorari granted Fur Workera 
Union No. 21'23« v. Fur Wprkers 
Union Local No. 72, 60 S.Ct. 7«, 308 
U.S. 637, «4 L.Ea, 463, affirmed 0'0 
S.Ct 292, 308 U.S. '522, 84 L.ffii 
• 44 ' 8 . 

N.Y.—Mutchniefc, v, John Hancock 
Mut Life In«. Co., 284 N.Y.S, 

167 Hisc. 5'9S. 

26 aj. p 873 note 66 , 
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decree on certiorari, is bound.to notice and correct 
any errors which may have occurred in the inter- 
locutory proceeding.^^ 

h. Dismissal of Writ 

The writ of certiorari will be dismissed where the 
circumstances in the particular case require such action, 
as where it was improvldently granted. 

The writ of certiorari will be dismissed where the 
circumstances in the particular case so require, 
as where the writ was improvidently granted®^ or 
where the court was without jurisdiction to issue 
the writ®4 

i. Review on Certiorari 

On certiorari the supreme court has the same pow- 


er and authority, and will apply much th« same rules, 
as though the case had been brought before It by lin- 
restricted appeal. 

Under Judicial Code § 240 as amended, 28 U,S. 
C.A. § 347, the supreme court on certiorari has the 
same power and authority as though the case had 
been brought before it by unrestricted appeal or, 
under the former practice, writ of error.^^ 

In construing the opinion of the court below the 
supreme court on certiorari will apply general rules 
of constructioni® and on questions of local law it 
will look to the trial court for aid.®*^ 

Scope of review in general. While the entire 
case may be open for examination by the supreme 
court on certiorari®^ and it may in a proper case 


^1. U.S.—Hamilton-Brown Shoe Co. 
V. Wolf Bros. & Co., Mo., 36 S.Ct. 
269, 240 U.S. 251, 60 L.Ed. 629, af- 
firming 206 P. 611, 124 C.CA. 409, 
reversing, C.C., 192 F. 930. 

-612. Moot cLuetstion 

Where, since the issue of the writ, 
the question presented became moot, 
the writ was dismissed.—Texas Con- 
sol. Theatres v. Pittman, Tex., 59 
S.Ct 40, 305 U.S. 3, 83 L.Ed. 5, dis- 
missing certiorari 94 P.2d 203, d$ny- 
ing rehearing 93 F.2d •21, certiorari 
granted 58 S.Ct. 10'46, 304- U.S. 556, 
32 L.Ed. 1524. 

63. U.S.—Moor V. Texas & N. O. R. 
Co., Tex., 56 S.Ct. 372, 297 U.S. 101, 
30 L.Ed. 509, dismissing appeal, 'C. 
'C.A., 75 P.2d 386, certiorari granted 
.55 S.Ct 8'36, 295 U.S. 728, 79 L.Ed. 
1678—iKeller v. Adams-Campbell 
Co., CaL. 44 S.Ct 356, 264 U.S. 314, 
'68 'L.Ed. 705, dismissing certiorari, 
C.C.A., 287 F. 838, certiorari grant- 
•ed 43 S.Ct 702, 262 U.S. 741, 67 L. 
Ed. 1209—Southern Power Co. v. 
'North Carolina Public Service Co., 
N.C., 44 S.Ct 164, 263 U.S. 508, 68 
L.Ed. 413, dismissing certiorari, C. 
C.A., North Carolina Public Service 
Co. V. Southern Power Co., '282 F. 
837, certiorari granted Southern 
Power Co. v. North Carolina Pub¬ 
lic Service Co., 43 S.Ct 94, 260 U S. 
716, 67 L.Ed. 478—Layne & Bowler 
Corporation v. Western Well 
Works, CaL, 43 S.Ct 422, 261 U.S. 
,387, 67 E.Ed. 712, dismissing cer¬ 
tiorari, C.C.A., Western Well 
Works V. Layne & Bowler Corpora¬ 
tion, 276 F. 465, certiorari granted 
42 S.Ct 315, 258 U.S. 615, 66 L.Ed. 
792. ‘ 

:25 C.J. p 874 note 77. 

an early case, however, it was 
said that it may be that the ques¬ 
tion of propriety in granting a writ 
of certiorari should be considered as 
foreclosed by the action bf the court 
in granting’ the writ.—Porsyth v. 
Hammond, Ind., 17 S.Ct 665,, 1,66 U.i 


S. 506, 41 L.Ed. 1095, reversing 71 F. 
i43, 18 C.C.A. 175. 

Rsmand rather than dismissal 

Instead of dismissing the writ as 
improvidently granted the supreme 
court may remand the cause for fur- 
ther proceedings where the interest 
of justice so requires.—Ruhlin v. 
New York Life Ins. Co., Pa., 58 S.Ct. 
860, 304 U.S. 202, 82 L.Ed. 1290, va- 
cating, C.C.A., 93 P.2d 416, certiorari 
granted 58 S.Ct 408, 302 U.S. 681, 82 
L.Ed. 526, mandate conformed to, D. 
C., New York Life Ins. ‘Co. v. Ruhlin, 
25 F.Supp. 65. 

64u, Question of power always open 
The question of power to issue the 
writ, being one of jurisdiction, is al¬ 
ways open and must be considered 
and determined whenever presented. 
—^^Forsyth v. Hammond, Ind., 17 S. 
Ct 665, 165 U.S. 506, 41 L.Ed. 1095, 
reversing 71 F. 443, 18 C.C.A. 175— 
25 C.J. p 874 note 78. 

05. U,S,—Pederal Trade Commission 
V. Pacific State Paper Trade Ass’n, 
47 S.Ct 255, 273 U.S. 52, 71 L.Ed. 
53'4, reversing in part, C.C.A., Pa- 
. cific States Paper Trade Ass’n v. 
Federai Trade 'Coinmission, 4 P.2d 
457, certiorari granted Pedqral 
Trade Commission v. Pacific States 
Paper Trade Ass'n, 47 S.Ct. 255, 
273 U.S. 52, 71 L.Ed. 534. 

25 'C.J. p 871 note 52. 

66. Particular opinion constnied 
U.S.—Schriber-Schroth Co. v. Cleve- 
land Trust Co., Chrysler Corpora¬ 
tion, Ohio, 59 S.Ct 8, '305 U.S. 4 7, 
573, 83 L.Ed. 34, reversing, C.C.A., 
Cleveland Trust Co. v. Schriber- 
Schroth Co., 92 F.2d 330, certiorari 
denied Schriber-Schroth Co. v. 
Cleveland Trust Co., 58 S.Ct. 609, 
303 U.S. 639, 82 L.Ed. 1099, rehear- 
irig denied Schriber-Schroth Co. v. 
Cleveland Trust Co., Chrysler Cor¬ 
poration, 68 S.Ct 748, 303 U.S. 667, 
8'2 L.Ed. ir2-4, certiorari granted, 58 
S.Ct 1052, 364 U.S. 587, 82 L.Ed. 
1548, mandate conformed to, C.C. 
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A., Cleveland Trust Co. v. Schriber- 
I Schroth Co., 108 F.2d 109—Aber- 
deen Motor Supply Co. v. Cleveland 
Trust Co., Chrysler Corporation, 
Ohio, 59 S.Ct 8, 305 U.S. 47, 573, 83 
'L Ed. 34, reversing, C.C.A., Cleve¬ 
land Trust Co. V. Aberdeen Motor 
Supply Co., 92 F.2d 330, certiorari 
denied Aberdeen Motor Supply Co. 
V. Cleveland Trust Co., 58 S.Ct. 609, 
303 U.S. 639, 82 L.Ed. 1100, rehear¬ 
ing denied Aberdeen Motor Supply 
Co. V. Cleveland Trust Co., Chrys¬ 
ler Corporation, 58 S.Ct 749, 303 U. 
S. 667, 82 L.Ed. 1124, certiorari 
granted 58 S.Ct 1053, '304 U.S. '587, 
82 L.Ed. 1548, mandate conformed 
to, C.C.A., Cleveland Trust 'Co. v. 
Schriber-Schroth Co,, 108 P.2d 109 
—P. E. Rowe Sales Co; v. Cleve¬ 
land Trust Co., Chrysler 'Corpora¬ 
tion, Ohio, 59 S.Ct 8, 305 U.S. 47, 
573, 83 L.Ed. 34, reversing, C.O.A., 
Cleveland Trust Co. v. P. E. Rowe 
■ Sales Co., 92 'P.2d 330, certiorari 
denied F. E. Rowe Sales Co. v. 
Cleveland Trust Co., 58 S.Ct. 609, 
303 U.S. 639, 82 'L.Ed. 1100, rehear¬ 
ing denied P. E. Rowe Sales ‘Co, v- 
Cleveland Trust 'Co., Chrysler Cor¬ 
poration, 58 S.Ct 749, 303 U.S, 667, 
82 L.Ed, 1124, certiorari granted 58 
S.Ct 1058, 304 U.S. ^87, 8'2 L.Ed 
1548, mandate conformed to, C.C 
A., Cleveland Trust Co. v. Schriber- 
Schroth Co., 108 F.3d 109. 

67. “This court looks to tlie trial 
court for the original examination of 
local questions and relies for aid up- 
on the explanation of its conclusion.'" 
—City of Texarkana, Tex,, v. Arkan- 
sas, Louisiana Gas Co., Tex., 59 S. 
Ct 448, 452, '306 U.S. 188, 620, 83 L. 
Ed. 598, reversing, C.C.A.,, Arkansas 
Louisiana Gas Co. v.; City of Tex¬ 
arkana, Tex., 97 F.2d 6^ certiorari 
granted City of Texarkana, Tex. v. 
Arkansas Louisiana Gas Oo., 59 S. 
Ct 94, -305 U.S. 584, 83 L.Ed. 369. ’ 

68. U.S.—Panama R. Co. v. Napier 
Shippirig Co., N.Y., 17 S.Ct 572, 166 
U.S. 280, 41 L.Ed, 10Q4, afiarmlng 61 
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consider and determnle the case on the merits,^^ 
generally it will limit the scope of its review as the 
rccord and circumstances in the particular case may 
require.Thus the supreme court will generally 


limit its consideration of the case to the qitestions 
presented by the petition for the writ;7i and it 
will not, as a rulc, consider questions not raised or 
discloscd hy the record'^^ or which were not con- 


F. 408, 9 aC.A. 553, 50 F. 557, 1 
C.C.A. '576. 

25 C.J. V 871 note '52 [a]. 

U.S.—Lamar v. U. S., N.T., '36 
S.€t 535, 241 U.S. 103, 60 iL.Ed. 
912, affirming 227 P. 1019, 141 C.C. 
A. 668. 

70. Iu cases tried without jury 
Under Rev.St. §§ 649, 700, 28 U.S. 
C.A. § 773, S75, supreme courfs re-* 
view, in case jury is waived in writ- 
ing, is limited to sufficiency of facts 
specially found to support judgment, 
and to rulings excepted to and pre¬ 
sented by bili of exceptions.—Lewel- 
lyn V. Electric Reduction Co., Pa., 
48 S.Ct 63. 275 U.S. 243. 72 L.Ed. 
262, reversing, O.C.A., Electric Re¬ 
duction 'Co. V. Lewellyn, 11 F.2d 493, 
reversing, D.C., 8 P.2d 91, and cer¬ 
tiorari granted Lewellyn v. Electric 
Reduction 'Co., 47 S.Ct. 92, 273 U.S. 
696, 71 L.Ed. 834. 

Matters not argued 
Supreme court will not consider 
validity of separate provisions of 
statute defended as whole in trlal 
court.—Farrington v. T. Tokushige, 
Hawaii, 47 S.Ct. 406, 273 U.S. 284, 
71 L.Ed. 646, affirming, 'C.C.A., 11 F. 
2d 710, certiorari granted 47 S.Ct. 9 9, 
27'3 U.S. '677, 71 L.Ed. 835. 

Scope of review iu particular cases 
held limited 

(1) To questions of law.—In re 620 
Church Street Bldg. Corporation, 111., 
57 S.Ct. 88, 299 U.S. 24, Sl L.Ed. 16, 
rehearing denied 57 S.Ct. 229, 299 U. 
S- 623, 81 L.Ed. 468, 

(2) To whether the quantum of 
proof produced formed an adequato 
basis for a reasoned judgment.—Pal¬ 
mer V. Connecticut Railway & 'Light- 
ing Co„ Conn., 61 S.Ct. 379, 311 U.S. 
544, 85 L.Ed. -3'36, affirming, C.C.A., 
Cbnnecticut Railway & Lighling Co. 
V. Palmer, 109 P.'2d 568, certiorari 
granted Palmer v. Connecticut Rail¬ 
way & Lighting 'Co., 60 S.Ct. 894, 309 
U.S. 653, 84 L.Ed. 1003, rehearing 
denied 61 S.Ct. 609, 312 U.S. 713, 85 
L.Ed. 11'43. 

(3) To whether the findings were 
sufficient to support the order in 
question.—National Labor Relations 
Board v. Express Pub. Co., 61 'S.Ct. 
693, 312 U.S. 426. 86 L.Ed. 930, re¬ 
versing, C.C.A., 111 P.2d 688, certio¬ 
rari granted 61 S.Ct. 134, 311 U.S. 638, 
85 L.Ed. 406. 

71. U.S.—Eickinson Industrial Site 
V. 'Cowan, IlL, 60 S.Ct. 595, 309 U. 
S. '382, 84 L.Ed. 819, affirming, C.C. 
A., In re Albert Dickinson Co., 10'4 
P.2d 7‘71, certiorari granted Dick¬ 
inson Industrial Site v. Cowan, 60 


S.Ct. 139, 308 U.S. 543, 84 'L.Ed 
457, rehearing denied 60 S.'Ct. 806, 
309 U.S. 698, 84 L.Ed. 1037—'Tlelis 
V. Ward, La., 60 S.Ct. 283, 30'8 U. 
S. '365, 84 L.Ed. 327, affirming, C. 
C.A., Ward v. Helis, 102 F.2d 519, 
rehearing denied 103 F.2d 519, re¬ 
versing, D.'C.. Helis V. Ward, 20 F. 
Supp. 514, certiorari grant(‘d 60 S, 
Ct. 76, ;308 U.S. 637, 84 L.Ed. 452, 
rehearing denied 60 S.Ct. 385, 308 
U.S. 640, 84 L.Ed. 5'31—Crown Cork 
& Seal Co. V. Perdinand CJutmann 
Co., N.Y., 58 S.Ct. 8'42, 304 U.S. 159, 
82 L.Ed. 1265, reversing, C.O.A., 86 
P.'2d 698, modifying, 'D.C., 14 P. 
Supp. 255, certiorari granted 'Crown 
Cork Sc Seal Co. v, Perdinand Uut- 
man Co., 68 S.Ct. 12, 302 U.S. 661, 
82 L.Ed. 513, molion denied 58 S. 
'Ct. 1051, 304 U.S. 552, 82 L.'Ed. 
1523—Helvering v. Taylor, 55 'S.'Oi. 
287, 293 U.S. 507, 79 L.Ed. 623, af¬ 
firming, C.C.A., Taylor v. 'Comini.s- 
sioner of Internal Rovenue, 70 F. 
2d 619, certiorari grant<id Helver¬ 
ing V, Taylor, 55 S.Ct. 106, 293 U.S. 
543, 79 L.Ed. 648—Kraus.s BroH. 
Lumher 'Co. v. Dimon S. S. Corpo¬ 
ration, Wash., 51 S.'CL 105, 290 TT. 
S. 11'7, 78 Ij.Ed. 216, r(‘V(‘rHlng, C. 

C. A., The Paoltlc Cedar, G1 'F.2d 
187, -certiorari granted Kra\iHH 
Uros. Lumber 'Co. v. Dimon S. S. 
Corporation, 63 'S.Ct. 594, 289 U.S. 
716, 77 L.Ed. 1469, and modlCying, 

D. C., The Pacific Heinloek, 53 F.2d 
492—Steele v. Drummond, Ga., 4 8 
S.’Ct. 5‘3, '275 U.S. '199, 72 'Jw.Etl. 2.38, 
affirming, 'C.C.A., Drummond v. 
Steele, 11 F.2d 5 95, certiorari 
granted Steele v. Drummond, 4 6 S. 
Ct. 63’3, 271 U.S. 658, 70 L.Ed. 1136 
—Webster 'Electric -Co. v. SpJildorf 
Eleclrical Co., 111., 44 S.Ct. 342, 20 1 

U. S. 463, 68 Ij.'Ed. 792, affirming, 
O.C.A., Splitdorf Eleclrical Co. v. 
Webster Electric 'Co., 283 F. 83, rc- 
verHiiig, VX\, Webster ElcaUric 'Co. 

V. Podlesak, 255 F. 907, certiorari 
granted 43 S.Ct 92, 260 U.S, 715, 
6'7 L.Ed. 478—Alico State Bank v. 
Houston l‘aaturc Co., Tex, 38 S.Ot 
496, 247 U.S. 240, 62 L.Ed. 1096, re¬ 
versing '227 F. 1015, 141 'C.C.A. 662, 
and following Hubbard v. Tod, 
lowa, 19 S.Ct 14, 171 U.S. 474, 43 
L.Ed. 246, affirming 76 ‘F. 905, 22 
ac. A, 606. 

26 'C.J. p 871 note 62 [a] (2). 

Questloas presented by biiefs 

<1) The supportlng brief on peti¬ 
tion for certiorari, whether included 
in the petition or separately present¬ 
ed, is not a part of the petition, at 
least for the purpose of stating the 
Questions on which review 1« sought, 
and the speclfications of error thore- 
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in do not oxpand or add to lh(* ques- 
tions stated in the p('ti(i{>n, l)ut merc- 
ly identlfy and chalhnige rulings on 
which is ground('d ulliniat(* diadaion 
of tht' Involved.- (hun^ral 

Taiking PlclurcH i^jrporat Ion v. 
Wt‘MLern Electric (''o.. N.V., 58 S.Ct. 
819, '301 U.S. 1 75. 546, 82 L.Ed. 1273, 
affirming, O.t^.A., Wc.slcrn 'ElcaMrle 
Co. V. (h‘n(‘ral Tnlklng IficlurcH Cor¬ 
poration, 91 E.2d 922, alllnnlng, D.C.,, 
1(5 F.Supp. 293, ct^rliorarl granted 
(Jcmtuvil Talklng IMc(uri‘H Corporation 
V. W<‘.Mtern Ehadric C(k, 58 S.-fh. 49, 
302 U.S. 671, «2 L.Ed. 520, rehearing 
granted 58 S.Ct. 1051. 304 IhS. 587, 82 
L.Ed. 1518, nfilrm('d 59 S.(h. 116, 305 

U. S. 121, 83 t4.Ed. 81. rehearing de- 
nied 59 S.CH. 355, 305 U.S. 675, 83 L. 
Ed. 437. 

(2) Aeeordingly itma pr(‘Hent- 

(‘d by p(‘tiUc)ner’M brlr‘f btH ntit aet 
up in hlH petition giuierally will nol 
hc eon.sldered. Mnthuial Li<’orI(*e Co. 

V. National Labor Uelntlon.M Board,. 
60 S.(h. 569, 309 U.S. 350, 8 1 L.Ed. 
799, modifying Notlonal l.nluir Uela- 
ilons Board v. National 'Ll<’orIee <k)., 

104 E.iJd 5,5,3, eerthmirl grant¬ 
ed National Li(’orlee Co. y. Nalltmal 
Labor Itelationn Board, 60 S.C*!. 108, 
308 U.S. 535, 84 L.IOiI, 1,51' (Jonentl 
Talklng Ulctun^.M (V>rporation v. 
W(‘aU‘rn Electrie Uo,, MUpra niMcm v. 
U. S., Mina., 51 S.lh. 704, 292 U.S. 
216, 78 I..'EU. 1236, ntrirming. l\C.A., 
G7 F.2d 24, eertlorarl granted 5 1 H.Ch. 
229. 291) U.S. 623. 78'L.Ed. 513 Karl- 
HOU V, U. S„ Mlnn., ;»l S.Ct. 701, 292' 
U.S. 24G, 78 L.Ed. 1 236. affirming, C. 
tt.A., 67 E,2(1 2 1, eeidlorarl granted 
54 S.Ct. 229, 290 U.S. 623, 78 I.<,Ed. 
543“--Iiri>wHter v. tr. s.. Mlnn., 51 S. 
Ct. 701, 292 ir.S, 216. 78 L.Ed. 1236, 
affirming, (\(\A„ 67 R2d 2 1. eertlo- 
rarl granted 51 S.Ct, 229, 290 U.S. 
G23, 78 L.Ed. 513, 

72. U.S.—D('partment of Tr(‘a«ury of' 

State of InUlana v. lugmm-Uleh- 
ardHon Mfg, (k», of indlana, Ind.,. 
61 S.Ct. 866, 313 U.S. 252, 85 L.Ed. 
1813, rovepHlng, i?.C.A., Ingram- 
ItlchardHon Mfg. Co, of Indlana v. 
Departnumt of Tn^aaury of State 
of Indlana, U4 F.2d 889, etsrtlo- 
rarl denied 61 S.Ct. 614, 312 U.^S. 
687, 85 L.Ed. H24, et^ptlornrl grant- 
ed D(U)artment of Treanury of State 
of Indlana v. Ingram-UichardHon 
Mfg. Co. of Xndhma, Gt S.Ct. 618, 
312 U.S. 671. 85 L.Ed. 1113, rohear- 
ing denied 61 S.tU. 1107, 313 U.S, 
600, 86 L.Ed,. 15r>2'-Edward Hlnen 
Yollow IMne Truateea v, Martin». 
Mlsa, 46 S.Ct. 543, 268 U.S. 468, 69 
L.Ed. 1060, affirming, C.aA., 296» 
F. 442. 
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sidered by the courts below,'^^ although it may no- Circuit court of appeals or in the supreme court.'^ 
tice a plain error of a fundamental nature even Matters not necessary to a proper determination of 
though it was not assigned as error either in the the case need not be considered,^® and a matter 


I^artictilar question not considered 

On review of judgment denying- 
owner of wrecked stearaship com- 
pensation for transporting its desti¬ 
tute seamen, supreme court would 
not consider to what extent rights 
of seamen to wages payable from 
freight earned on voyage or to wa- 
ges or salvage from vessel they had 
helped to save survived. statutes reg- 
ulating duties of owner toward sea¬ 
men where there was no evidence or 
finding that wrecked vessel had 
earned freight on her voyage, or had 
toeen salvaged with or without aid 
of her seamen.—Alaska S. S. Co. v. 
U. S., Wash., 54 S.Ct 159, 290 U.S. 
256, 78 L.Ed,. 302, reversing, C.C.A., 
63 F.2d 398, affirming, D.C., 60 F.2d 
135, and certiorari granted 54 S.Ct. 
49, 290 U.S. 608, 78 L.Ed. 632. 

73. U.S.—McGoldrick v. Compagnie 
Generale Transatlantique, N.Y., 60 
S.Ct. 670, 309 U.S. 430, 84 L.Ed. 
849—Helvering v. Wood, 60 S.Ct. 
551, 309 U.S. 344, 84 L.Ed. 796, af- 
flrming, C.C.A., Commissioner of 
Internal Revenue v. Wood, 104 F.2d 
1013, certiorari granted Helvering 
V. Wood, 60 S.Ct 139, 308 U.S. 543, 
.84 L.Ed. 457—Lanasa Fruit Steam- 
ship & Importing Co. v. Universal 
Ins. Co., Md., 58 S.Ct 371, 302 U.S. 
556, 82 L.Ed. 422, reversing, C.C.A., 
89 P.2d 545, certiorari granted 58 
S.Ct 10, 302 U.S. 664, 82 L.Ed. 513 
—Mechanics Universal Joint Co. v. 
■Culhane, 111., 57 S.Ct 81, 299 U.S. 
51, 81 L.Ed. 33, affirming, C.C.A., 
80 F.2d 147, certiorari granted 56 
S.Ct. 749, 298 U.S. 648, 80 L.Ed. 
1378—Helvering v. Minnesota Tea 
■Co., 56 S.Ct 269, 296 U.S. 378, 80 
L.Ed. 284, afflrmed, C.C.A., Minne¬ 
sota Tea Co. v. Commissioner of 
Internal Revenue, 76 P.2d 797, cer¬ 
tiorari granted Helvering v. Minne¬ 
sota Tea Co., 56 S.Ct 107, 296 U.S. 
562, 80 L.Ed. 397—Helvering v. 

Peterson, 56 S.Ct. 269, 296 U.S. 378, 
80 L.Ed. 284, aflirmed, C.C.A., Peter¬ 
son V. Commissioner of Internal 
Revenue, 76 F.2d 806, certiorari 
granted Helvering v. Peterson, 56 
S.Ct. 107, two cases, 296 U.S. 562, 
80 L.Ed. 397—Burnet v. Common- 
wealth Improvement Co., 53 S.Ct. 
198, 287 U.S. 415, 77 L.Ed. 399, re¬ 
versing, C.C.A., Commonwealth 
Imp. Co, V. Commissioner of Inter¬ 
nal Revenue, 57 F.2d 47, certiorari 
granted Burnet v. Commonwealth 
Imp. Co., 52 S.Ct 648, 28'6 U.S. 541, 
76 L.Ed. 1279—Edward Hines Tel- 
low Pine Trustees v. Martin, Miss., 
45 S.Ct 543, 268 U.S. 458, 69 L. 
Ed. 1050, affirming, C.C.A., 296 F. 
442 —pusey & Jones Co. v. Hans- 
sen, Del., 43 S.Ct 454, 261 U.S. 491, 
67 L.Ed. 763, reversing, C.C.A., 279 


F. 488, affirming, D.C,, Hanssen v. 
Pusey & Jones Co., 276 F. 296, and 
certiorari granted 43 S.Ct. 13, 260 
U.S. 712, 67 L.Ed. 476. 

25 C.J. p 873 note 69 [a]. 

IVEatters not considered hy court of 
appeals 

(1) Generally rulings not assigned 
as error in the Circuit court of ap¬ 
peals and not considered by it will 
not be considered by the supreme 
court.—^Ana Maria Sugar Co. v. 
Quinones, Puerto Rico, 41 S.Ct. 110, 
254 U.S. 245, 65 L.Ed. 246, affirm¬ 
ing, C.C.A., 251 P. 499, 163 C.C.A. 
493, certiorari granted 39 S.Ct. 11, 248 
U.S. 555, 63 L.Ed. 419. 

(2) It is within the power of the 
supreme court, however, to consider 
and decide an issue which the Circuit 
court of appeals erroneously refused 
to consider.—Liberty Oil Co. v. Con- 
don Nat. Bank, Kan., 43 S.Ct. 118, 260 
U.S, 235, 67 L.Ed. 232, reversing, C. 
C.A., 271 F. 928, certiorari dismissed 
42 S.Ct. 53, 257 U.S. 651, 66 L.Ed. 417, 
rehearing granted 42 S.Ct. 92, 257 
U.S. 628, 66 L.Ed. 405, and certio¬ 
rari granted 42 S.Ct. 93, 257 U.S. 
630, 66 L.Ed. 406. 

Matters not considered hy trial court 
Questions passed on by the Cir¬ 
cuit court of appeals are open for 
consideration, although not raised in, 
or considered by, the trial court.— 
Friend v. Talcott, 111., 33 S.Ct. 505, 
228 U.S. 27, 57 L.Ed. 718, affirming 
179 P. 676, 103 C.C.A. 80, 43 L.R.A., 
N.S., 649. 

Questions obscurely presented In 
courts helow 

The supreme court was not fore- 
closed from basing decision regard- 
ing validity of patent on statute, 
which renders a patent invalid in 
case of Public use or sale of device 
embodying asserted invention more 
than two years before it was first 
presented to patent office, because 
of the obscurity of the presentation 
of that question in courts below, 
where the question was fully pre¬ 
sented by petition for writ of cer¬ 
tiorari and in brief.s and argument, 
and there was no indication that 
owner of patent had been prejudiced 
by the obscurity.—Muncie Gear 
Works V. Outboard, Marine & Manu- 
facturing Co., 111., 62 S.Ct. 865, 315 

U. S. 759, 86 L.Ed. 1171, reversing, 
C.C.A., Outboard Marine & Mfg. Co. 

V. Muncie Gear Works, 119 P.2d 404, 
certiorari granted 62 S.Ct. 100, 314 
U.S. 594, 86 L.Ed. 479. 

Farticular question not considered 
On petition by federal power com- 
mission to review a judgment revers¬ 
ing an order of the commission re- 
lating to reduction of rates of natural 
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gas companies, and on cross petition 
by companies assailing constitutional- 
ity of Natural Gas Act and the au- 
thority of commission to make the 
order, the question of the disposition 
of excess charges made pending re¬ 
view of the judgment was not be¬ 
fore the supreme court for determi¬ 
nation.—Federal Power Commission 
V. Natural Gas Pipeline Co. of Ameri¬ 
ca, 62 S.Ct. 736, 315 U.S. 575, 86 L. 
Ed. 1037, reversing, C.C.A., Natural 
Gas Pipeline Co. of America v. Fed¬ 
eral Power Commission, 120 P.2d 625. 

74. When power exercised 

The supreme court may notice 
plain error, although not presented by 
petition for certiorari, but power will 
be exercised only in ciear cases and 
in exceptional circumstances.—Kess- 
ler V. Strecker, La., 59 S.Ct. 694. 307 
U.S. 22, 83 L.Ed. 1082, modifying, C. 
C.A., Strecker v. Kessler, 95 P.2d 976, 
rehearing denied 96 F.2d 1020, cer¬ 
tiorari granted Kessler v. Strecker, 
59 S.Ct. 102, 305 U.S. 587, 83 L.Ed. 
371. 

Error held fundamental 

Under civil procedure rule ex- 
empting from punishment as for 
contempt the refusal to obey court 
order that party submit to a physical 
or mental examination, district 
courfs treating refusal to comply 
with such an order as a contempt 
and committing party therefor was 
“fundamental error" which would be 
reviewed by supreme court, notwith- 
standing district court's action was 
not assigned as error either in the 
Circuit court of appeals or the su¬ 
preme court.—Sibbach v. Wilson & 
Co., 111., 61 S.Ct. 422, 312 U.S. 1, 85 
L.Ed. 479, reversing 108 P.2d 415, 
certiorari granted 60 S.Ct. 809, 309 
U.S. 650, 84 L.Ed. 1001. 

75. XJ.S.—Le Tulle v. Scofield, 60 S. 

Ct. 313, 308 U.S. 415, 84 L.Ed. 355, 
affirming, C.C.A., Scofield v. Le 
Tulle, 103 P.2d 20, certiorari grant¬ 
ed Le Tulle v. Scofield, 60 S.Ct. 75, 
308 U.S. 531, 84 L.Ed. 447, re¬ 

hearing denied 60 S.Ct. 465, 309 U. 
S. 694, 84 L.Ed. 1035—Cities Serv¬ 
ice Oil Co. V. Dunlap, Tex., 60 S.Ct. 
201, 308 U.S. 208, 84 L.Ed. 196, 
reversing, C.C.A., 100 P.2d 294, re¬ 
hearing denied 101 P.2d 314, cer¬ 
tiorari granted 59 S.Ct- 828, 307 U. 
S. 617, 83 L.Ed. 1498. 

Questions not considered 

(1) Where case turns on questions 
decided favorably to petitioners by 
supreme court, other questions de- 
termined adversely to them by court 
below will not be noticed.—Sun Ins. 
Office V. Scott, Ohio. 52 S.Ct. 72, 284 
U.S. 177, 76 L.Ed. 229, reversing, C. 
C.A., Home Ins. Co. of New York v. 
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which is, or has become, an abstract or moot ques- 
tion will not be reviewed.'^^ 

As a general rule the supreme court will not in- 
terfere where conclusions of the circuit court of 
appeals depend on appreciation of circumstances 
which admit of different intcrpretatioiis and or- 


dinarily concurrent findinj^fs of fact of the district 
court and the circuit court of appeals which are not 
plainly erroncous or unsupported by the cvidence 
will bc acceptcd by the supreme court and will not 
bc disturbed or rcviewed by it.*^^ 


Whcrc the writ 


Scott, 46 F.2d 10, certiorari granted 
Sun Insurance OfRce v. Scott, 51 S. 
Ct. 487, 283 U.S. 814, 75 L.Ed. 1431. 

■ (2) Supreme court need not ex¬ 
amine g-rounds on which circuit court 
of appeals put correct decision.—Al¬ 
pha S. S. Corporation v. Cain, N.Y., 
50 S.Ct. 443, 281 U.S. 642, 74 L.Ed. 
1086, atfirming', C.C.A., Cain v. Al¬ 
pha S. S. Corporation, 35 F.2d 717, 
certiorari granted Alpha S. S. Cor¬ 
poration V. Cain, 50 S.Ct. 86, 280 TJ- 
S. 549, 74 L.Ed. 607. 

Coustitutional oLuestlon 

Generally the constitutionality of 
a statute will not be considered on 
certiorari unless this is necessary to 
the final determination of the cause. 
—-Lane v. Wilson, Okl., 60 S.Ct. 872, 
307 U.S. 268, 83 U.Ed. 1281, reversing, 
C.C.A., 98 F.2d 980, certiorari granted 
59 S.Ct. 249. 305 U.S. 691, 83 L.Ed. 
374. 

76. particular matters 

(1) In oil producers' injunction suit 
attacking National Industrial Re- 
covery Act and provision of Petro¬ 
leum code limiting production, such 
provision which, without knowlodge 
of parties or courts below, was elim- 
inated by cxecutive order antedating 
suit, would not be passed on by su¬ 
preme court, even though such pro¬ 
vision was reinstated by executive 
order pendingr appeal; but Injunction 
suits attacking regrulations of secre- 
tary of the interior designed to en- 
force executive order prohibiting 
transportation of excess petroleum in 
interstate and foreign commerce were 
not moot as to such regulations mere- 
ly because of amendment thereof 
subsequent to instltution of suits, 
where amended regulations continucd 
substantially earlier requlrements 
and ^xpanded them and presented 
same constitutional questions.—Pana- 
ma Refining Co. v. Ryan, Tex., 55 S. 
Ct. 241, 293 U.S. 388, 79 L.Ed. 446, 
reversing, C.C.A., Ryan v. Amazon 
Petroleum Corporation, 71 P.2d 1, re¬ 
versing, D.C., Amazon Petroleum 
Corporation v. Railroad Commlssion 
of Texas, 6 F.Supp. 639, and certio¬ 
rari granted Amazon Petroleum Cor¬ 
poration v. Ryan, 65 S.Ct. 102, 293 
U.S. 639, '79 L.Ed. 646, followed in, 
C.C.A., Ryan v. Panama Refining Co., 
7i P.2d 8, certiorari granted Panama 
Refining €o. v. Ryan, 56 S.Ct. 83, 293 
U.S. 539, 79 L.Ed. 645, reversed on 
other grounds 55 S.Ct. 241, 293 U.S. 
388, 79 L.Ed. 446. 

(2) 'in action by United States to 


enjoin construction of dam without 
foderal license, supreme court would 
determino the validity of only the 
challenged license provisions and 
could not predetermine issiies involv- 
ing mere possibllities of future coor- 
cive uses of license power or of fu¬ 
ture confllcts bctween the federal 
government and States in the field of 
water power rights.—U. S. v. Appala- 
chian Electric l^ower Co., Va., 61 S. 
Ct 291, 311 U.S. 377, 85 L.Ed. 243, 
reversing. C.C.A.. 107 F,2d 769, af- 
flrming, L.C.. 23 F.Supp. 83, certio¬ 
rari granted 60 S.Ct. 608, 309 U.S. 
646, 84 L.Ed. 999, rehearing denl<‘d 
61 S.Ct 548, 312 U.S. 712. 85 T.4.Ed. 
1143, 

77. U.S.—Federal Trade Commission 
V. American Tobacco Co., 47 S.Ct. 
663, 274 U.S. 543, 71 L.Ed, 1193, 
affirming, C.O.A., American To¬ 
bacco Co. V. Federal Trade Com¬ 
mission, 9 P,2d 570, certiorari 
granted Foderal Trade Commlssion 
V. American Tobaeeo Co.. 46 S. 
Ct 349, 270 U.S. 638, 70 L.Ed. 774. 

Disoretionary aotion of court below 
Discretion of trial court in grnnt- 
ing Interlocutory injunction against 
infringement of letters patent will 
not bc disturbed on certiorari to the 
Circuit court of appeals which af- 
firmed the injunction order whero 
questions of fact wero dlaputed,— 
Fireball Oas Tank <& Illuminattng Co. 
V. Commercial Acetylene Co., Mo., 36 
S.Ct 86, 239 U.S. 156, 60 L.Ed. 191, 
affirming 198 F. 660, 117 C.C.A. 364. 

78. U.S.—U, S. V. Relhlohem Steel 
Corporation, Pa., 62 S.Ct 681, 315 

U. S. 289, 86 L.Ed. $65, afilrming, 0. 
C.A.. 113 F.2d 301, afilrming, D.C., 
23 lASupp. 676—Juat v, Chambe^ra, 
Fla., 61 S.Ct. 687, 312 U.S. 383, 668, 
85 L.Ed. 903, rovorslng, O.O.A., 
The Friendship II, 113 I^.2d 106, 
certiorari granted Just v. Cluim- 
bers, 61 S.Ct 63, 311 U.S. 634, 86 
L.Ed. 403—Electric Storagc Battery 
Co. v. Shlmadzu, l>a., 59 S.(ft. 076, 
307 E.S. 6, 613, 616, 83 X^.Ed. 1071, 
reversing, C.C.A., 98 ,F.2d 831, af- 
ftrming, E.C., Shimadzu v. Electric 
Storage Battery Co., 17 F.Supp. 42, 
certiorari granted Electric Storago 
Battery Co. v. Shimadzu, 59,S.Ct. 
244, 305 U.S. 691, ,83 L.Ed. 373, man¬ 
date conformed to, D.C., Shimadzu 

V. Electric Storage Battery Co., 30 
F.Supp. 866—In re Tax Sefvlce 
Ass’n of Illinois, 111., 69 S.Ct 131, 
305 U.S. 160, 83 L.Ed. 100, affirm- 
ing, 0,C.A., 95 F.2d 873, certiorari 
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is granted on thr petition of one 

granted Tfarrls v. Av('ry Prundage 
Co., 58 S.Ct. 1060, .304 U.S. 557, 82 
L.Ed. 1525, rehearing denhui 59 S. 
Ct 247, 305 U.S. 674, «3 lAEd. 437' 
—General Talklng r’ict,ur(»H Corpo¬ 
ration V. WoHtcni El(‘ctrl(‘. N.y„ 
58 S.Ct. 84 9, 304 U.S. 176, 546, 82 
L.Ed. 1273, affirming, C.C.A., West¬ 
ern Electric tlo. v. nf‘n(‘ral Talk¬ 
lng IMcturcH (k)n)oralion, 91 E.2d 
022, affirming, 16 E.Supp. 293, 

C(‘rtloniri granied (hmt^rail Tnlking 
IficturcH Corpomthm v. VVcHtern 
Electrio Ck>., 58 S.(fi. 49, 302 U.S. 

674, 82 X^.Ed. 520. reh(‘arlng grant- 
od 58 S.Ct. 105 1, 304 U.S. 587, 82 
r^-Ed. 1518, affirrned 59 S.(fi. 116, 
306 U.S. 124, 8.3 L.Ed. 81. rchear- 
ing dtmied 50 S.Ct. 355, .305 U.S. 

675, 83 lAEd. 437- Virglnlan Ry. 

(3). V. Syatern Eedf^raUon No. 40„ 
Va., 67 S.Ct. 592, 300 U.S. 515, SI 
Jj.m. 789, affirming, C.(‘.A., Vlr- 
glnian Ry. Co. v. Syatern E('dcra- 
tlon No, 40, Uallwny Empfijyee» 
XlepJirtmtmt of Anuadean Ecdora- 
tlon of Labor, 84 K2d 641, affirm- 
ing, n.(\, Syatfun EedtoaUlon No. 
40. Railway ICmi>loyo('« I)(‘i)artrneiit 
of American Ec<lerntlon of r..abor 
V. Vlrglnian Ry. (3>., 11 F.Supp. 
621, certiorari gmnted Virglnlan 
Ry. Co. V. Syniem FederaUon No. 
40, Railway Emrdo.vceH Uepart- 
numt of American Fcderatlon of 
Labor, 57 S.tfi. 43. 299 IIB. 529„ 
81 I^.Ed. 389 «MechanicH Unlvetml 
.Toint Co. V. Culhane, lil., 57 S.Ct. 
81, 209 U.S. 51, 81 fy.Ed. 33, aC- 
flrmlng, C.(\A., 80 R2d 147, cer¬ 
tiorari granted 56 S.(H. 749, 298 U.. 
S. 648, 80 fi.Ed. 1378 Plck Mnnu- 
fucturlng Co. v. (Jcm^ral Motora 
Corporation, WIm., 57 S.Ct. 1, 299' 
U.S. 3, 81 L.Ed. 4. rehearing de- 
nled 57 S.Ct. 192, 299 U.S. 623, 81 
Ij.Ed, 458—Page v. ArknnHna Nat- 
ural Gaa (k>rporntlon, Ark., 52 S. 
Ct 507, 286 U.S. 269, 76 L.Ed. 1096, 
affirming, C.C.A,, 53 F.2d 27, cer¬ 
tiorari granted 52 S.tfi. 407, 285 U. 
S. 532, 76 L.Ed. 927-Texas & N. 
O. R. Co. V. Rrothcrhood of Rail¬ 
way Sc S. S. ClerkH, Tex., 50 S.Ct 
427, 281 U.S. 548, 74 L.Ed. 1034, 
affirming, C.C.A., 33 F.2d 13, cer¬ 
tiorari granted 50 S.Ct 88, 280 U. 
S. 650, 74 X.i.Ed. 608. 

Fludlugs ag to negUgtuoe 

Whero the dlatrlet <a>urt and tho 
Circuit court of appeals agree on 
a quoHtion of nogllgentte, tha supreme 
court will not make a minute analysls 
of tho ovldonce,—«Boehmer v. Penn- 
sylvania it Co., N.Y., 40 S.Ct 409,. 
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party alone, only so much of the judgment below as 
■decided in favor of the other party is brought be- 
fore the court for review,'^^ and hence, as discussed 
infra notes 83-91, matters urged in oppositiPn to 
the judgment by respondent will not generally be 
'Considered. 

Questions of jurisdiction, Before considering the 
•qucstions raised by the petition for certiorari, the 
court, in cases of doubt, should first determine its 
own jurisdiction^O and then that of the court from 
avhich the record comes,81 even though these juris- 
'dictional questions have not been raised by the par¬ 
ties in either court.82 


Matters urged hy respondent, While the supreme 
court on certiorari has power to review objections 
to the judgment under revie-w urged by a respond¬ 
ent who has not applied for certiorari,83 it is not 
bound to do so®^ and, as a matter of practice, it 
generally will refuse to consider such objections,85 
respondent not being entitled as a matter of right to 
urge them86 even though they were raised in the 
court below.87 A respondent who has not applied 
for certiorari, however, may urge any matter ap- 
pearing in the record in support of the judgment 
under review88 and he is free to sustain it on any 
legal ground which will support it.89 Thus he may 


252 U.S. 496, 64 L.Ed. 680, afflrming 
252 F. 553, 165 G.C.A. 3. 

“When facts considered 

In cases involving issues such as 
the navigability of water courses, 
facts and their constitutional signifi- 
cance are too closely connected to 
inake the two-court rule a service- 
able guide, and the supreme court 
may consider the facts found by 
the two courts and determine for 
Uself whether the proper legal tests 
have been applied to the facts.—U. 
S. V. Appalachian Electric Power Co., 
Va., 61 S.Ct 291, 311 U.S. 377, 85 L. 
Ed. 243, reversing, C.C.A., 107 P.2d 
7G9, afFlrming, D.C., 23 F.Supp. 83, 
certiorari granted 60 S.Ct. 608, 309 
U.S. 646, 84 L.Ed. 999, rehearing de- 
nied 61 S.Ct. 548, 312 U.S. 712, 85 
L.Ed. 1143. 

79. U.S.—Kellogg Co. v. National 
Biscuit Co., Del., 59 S.Ct. 109, 305 

U. S. 111, 83 L.Ed. 73, reversing, C. 

C. A., National Biscuit Co. v. Kel¬ 
logg Co., 96 P.2d 873 and 91 P.2d 
150, certiorari denied Kellogg Co. 

V. National Biscuit Co., 58 S.Ct. 
120, 302 U.S. 733, 82 L.Ed. 567, re- 
"hearing denied 58 S.Ct. 139, 302 
U.S. 777, 82 L.Ed. 601, petition de¬ 
nied 58 S.Ct. 280, 302 U.S. 664, 82 
L.Ed. 506, certiorari granted 68 S. 
■Ct. 1052, 304 U.S. 686, 82 L.Ed. 1547, 
rehearing denied 69 S.Ct. 246, 305 
U.S. 674, 83 L.Ed. 437, and 59 S.Ct 
247, 306 U.S. 674, 83 L.Ed. 437— 
Lloyd Sabaudo Societa Anonima 
Per Azioni v. Elting, N.Y., 53 S.Ct. 
167, 287 U.S. 329, 77 L.Ed. 341, af- 
firming in part and reversing in 
part, C.C.A., 55 F.2d 1048, afRrm- 
ing in part and reversing in part, 

D. C., 45 F.2d 405, certiorari grant¬ 
ed 52 S.Ct. 641, 286 U.S. 639, 76 
L.Ed. 1277. 

BO. U.S.—Treinies v. Sunshine Min¬ 
ing Co., 60 S.Ct 44, 308 U.S. 66, 
84 L.Ed. 86, affirming, C.C.A., 99 
F.2d 651, afflrming, D.C., Sunshine 
Mining Co. v. Treinies, 19 F.Supp. i 
687, certiorari granted Treinies v. 
Sunshine Mining Co., 59 S.Ct. 489, 
306 U.S. 624, 83 L.Ed. 1029, rehear¬ 


ing denied 60 S.Ct 464, 309 U.S. 693, 
84 L.Ed. 1034. 

81. U.S.—Shanferoke Coal & Supply 
Corporation v. Westchester Service 
Corporation, N.T., 55 S.Ct 313, 293 

U. S. 449, 79 L.Ed. 583, affirming, 
C.C.A., 70 F.2d 297, and certiorari 
granted 55 S.Ct 95, 293 U.S. 541, 
79 L.Ed. 647. 

82. U.S.—Treinies v. Sunshine Min¬ 

ing Co., Idaho, 60 S.Ct 44, 308 U. 
S. 66, 84 L.Ed. 86, affirming, C.C. 
A., 99 F.2d 651, affirming, D.C., 
Sunshine Mining Co. v. Treinies, 
19 F.Supp. 687, certiorari granted 
Treinies v. Sunshine Mining Co., 59 
S.Ct 489, 306 U.S. 624, 83 L.Ed. 

1029, rehearing denied 60 S.Ct. 464, 

309 U.S. 693, 84 L.Ed. 1034—Shan¬ 
feroke Coal & Supply Corporation 

V. Westchester Service Corporation, 

N.T., 55 S.Ct 313, 293 U.S. 449, 

79 L.Ed. 583, affirming, C.C.A., 70 
P.2d 297, certiorari granted 55 S. 
Ct 95, 293 U.S. 541, 79 L.Ed. 647. 

83. U.S.—Lagnes v. Green, Wash., 51 

S.Ct 243, 282 U.S. 531, 85 L.Ed. 

520, reversing, C.C.A., The Aloha, 
35 P.2d 447, certiorari granted 50 
S.Ct 246, 281 U.S. 708, 74 L.Ed. 

1131. 

84. U.S.—Lagnes v. Green, supra. 

85. U.S.—Mechanies Universal Joint 

Co. V. Culhane, 111., 57 S.Ct 81, 299 
U.S. 61, 81 L.Ed. 33, affirming, C.C. 
A., 80 F.2d 147, certiorari granted 
66 S.Ct 749, 298 U.S. 648, 80 L.Ed. 
1378—Lagnes v. Green, Wash., 51 
S.Ct 243, 282 U.S. 531, 75 L.Ed. 

520, reversing, C.C.A., The Aloha, 
35 F.2d 447, certiorari granted 50 
S.Ct 246, 281 U.S. 708, 74 L.Ed. 

1131—Charles Warner Co. v. In- 
dependent Pier Co., Pa., 49 S.Ct. 45, 
278 U.S. 85, 73 L.Ed. 195, revers¬ 
ing, C.C.A., Independent Pier Co. 
v. Warner Co., 20 P.2d 111, and 

certiorari granted Charles Warner 
Co. V. Independent Pier Co., 48 S. 
Ct 204, 275 U.S. 621, 72 L.Ed. 405 
—Federal Trade Comihission v. Pa¬ 
cific State Papet Trade Ass’n, Cal, 
47 S.Ct 265, 273 tr.S. 52, 71 L.Ed. 
534, reversing in part, C.C.A., Pa¬ 
cific States Paper Trade Ass"n v. 

I2i. 


Federal Trade Commission, 4 F.2d 
457, certiorari granted Federal 
Trade Commission v. Pacific States 
Paper Trade Ass'n. 47 S.Ct 255, 
273 U.S. 52, 71 L.Ed. 534. 

86. U.S.—^National Labor Relations 
Board v. Express Pub. Co., 61 S. 
Ct 693, 312 U.S. 426, 85 L.Ed. 930, 
reversing, C.C.A., 111 F.2d 588, cer¬ 
tiorari granted 61 S.Ct 134, 311 U. 
S. 638, 85 L.Ed. 406—Ryerson v. 
U. S., 111., 61 S.Ct 656, 312 U.S. 
405, 85 L.Ed. 917, affirming, C.C. 
A., U. S. V, Ryerson, 114 F.2d 150, 
reversing, D.C., 28 F.Supp. 265, cer¬ 
tiorari granted Ryerson v. U. S., 61 
S.Ct 142, 311 U.S. 640, 85 L.Ed. 
408. 

Pindings may not he attacked 

A respondent ftling no cross peti¬ 
tion for certiorari may not attack 
concurrent findings of fact of the dis- 
trict court and the Circuit court of 
appeals.—Electric Storage Battery 
Co. V. Shimadzu, Pa., 59 S.Ct. 675, 
307 U.S. 6, 613, 616, 1071, 83 L.Ed. 
1071, reversing, D.C., 98 P.2d 831, af¬ 
firming, C.C.A., Shimadzu v. Electric 
Storage Battery Co., 17 F.Supp. 42. 
certiorari granted Electric Storage 
Battery Co. v. Shimadzu, 69 S.Ct 244, 
305 U.S. 591, 83 L.Ed. 373, mandate 
conformed to Shimadzu v. Electric 
Storage Battery Co., 30 F.Supp. 865. 

87. U.S.—Le Tulle v. Scofield, Tex., 
60 S.Ct. 313, 308 U.S. 415, 84 L.Ed. 
355, affirming, C.C.A., Scofield v. 
Le Tulle, 103 F.2d 20, certiorari 
granted Le Tulle v. Scofield, 60 
S.Ct. 75, 308 U.S. 531, 84 L.Ed. 447, 
rehearing denied 60 S.Ct. 466, 309 
U.S. 694, 84 L.Ed. 1035. 

88. U.S.—Le Tulle v. Scofield, su- 
pra. 

89. U.S.—Ryerson v. U. S., 111., 61 
S.Ct. 656, 312 U.S. 405, 86 L.Ed. 
917, affirming, C.C.A., U. S. v. Ryer¬ 
son, 114 P.2d 150, reversing, D.C., 
28 F.Supp. 265, certiorari granted 
Ryerson v. U; S., 61 S.Ct 142, 311 
U.S. 640, 85 L.Ed. 408—City of 
Texarkana, Tex. v. Arkansas, Lou- 
isiapa Gas Co., Tex., 59 S.Ct 448, 
306 U.S... 188, 6^20, 83 L.Ed, 598, 
reversing, CC,4-» Ari^nsas Loutsi- 



§ 204 


FEDERAL cotjbts 


3C C.J.S. 


urge in support o£ the judgment grounds rejected 
by tbe court below;^^<^ and where the judgment bc- 
low was rested on an erroneous ground he may 
justify it in the supreme court on a valid ground.^i 
Prcsiimptions. The supreme court may indulgc 
all natural presumptions and proper conclusions 
arising from the record;^" and it may assume that 
riilings of the court bclow not specificd as error in 
the petition for the writ are corrcct.^^ Where an 
order dismissing a complaint on the pleadings is af- 
hrmed by the circuit court of appcals, the supreme 
court, on certiorari, will assume the truth of the 
allegations of the complaint^4 the absence of 
countervailing facts or explanations.^^ 

Burden of shozving error. The burden of show- 
ing in what respeet the judgment under review is 


erroneous rests on the party bringing it to the su¬ 
preme court for review.^6 

j. Determination and Disposition of Cause 

(1) Tn goneral 

(2) Remand 

(3) hhTect of judgment 

(1) Tn General 

The supreme court has power not oniy to correct 
error in the Judgment entered below, but also to make 
such disposition of the case as Justice may at the time 
require. 

The supreme court has povvcT not only to correct 
error in the judgment entered helovv, but to make 
such disposition of the casc' as justice may at the 
time rc((uire,^'^ to render such judgment as the cir- 


ana Gas Co. v. City of Texarkana, 
Tex., 97 F.2d 5, certiorari grant- 
ed City of Texarkana, Tcx. v. Ar- 
kansas Louisiana Gas Co., 69 S.Ct. 
94. 305 U.S. 6S4. S3 L.Ed. 369. 

90. U.S.—Helvering v. Lerner Stores 
Corporation, Md., 62 S.Ct 341, 314 
U.S. 463, 86 L.Ed. 343, reversing, C. 
C.A., Lerner Stores Corporation v. 
Commissioner of Intornal Hevenue, 
IIS F.2d 455—McGoldrick v. Com- 
pagnie Generale Transatlantique, 
N.Y., 60 S.Ct. 670, 309 U.S. 430, 84 
L.Ed. 849—Public Service Com- 
mission of Puerto Rico v Have- 
meyer, Puerto Rico, 56 S.Ct. 360, 
296 U.S. 606, 80 L.Ed. 357, re- 
versing, C.C.A., Havcmeyer v, l‘ub- 
lic Service Commission of Puerto 
Rico, 74 F.2d 637, certiorari grant- 
ed Public Service Commission of 
Puerto Rico v. Havemeyer, 56 S. 
Ct 97, 296 U.S. 556, 80 L.Ed. 392, 
rehearing denied 66 S.Ct. 496, 297 

U. S. 727, 80 L.Ed. 1010—Steloa Co. 

V. Hosiery Motor-Mend Corporation, 
N.Y., 56 S.Ct 746, 295 U.S. 237, 79 
L.Ed. 1414, afHrming, C.C.A., 72 F. 
2d 406, affirming in part and revers- 
ing in part 60 F.2d 1009, and cer¬ 
tiorari granted 56 S.Ct 514, 294 
U.S. 702, 79 L.IOd. 1238, and Hos¬ 
iery Motor-Mend Corporation v. 
Stelos Co., 56 S.Ct 516, 294 U.S. 
702, 79 L.Ed. 1238—Story Parch- 
ment Co. v. Paterson Parchment 
Paper Co., Mass., 51 S.Ct. 248, 282 
U.S. 565, 76 L.Ed. 644, reversing, 
C.C.A., Paterson Parchment Paper 
Co. V. Story Parchment Co., 37 F. 
2d 537, certiorari granted Story 
Parchment Co. v. Paterson Parch¬ 
ment Paper Co., 50 S.Ct. 334, 281 U. 
S. 711, 74 L.Ed. 1133—Langnes v. 
Green, Wash., 51 S.Ct 243, 282 U. 
S. 531, 75 L.Ed. 620, reversing, C. 
C.A., The Aloha, 36 F.2d 447, cer¬ 
tiorari granted 50 S.Ct 246, 281 
U.S. 708, 74 L.Ed. 1131. 

91. U.S.—Ryerson v. U. S., IlL, 61 
S.Ct. 666, 312 tr.S. 405, 85 L.Ed. 
917, affirming, C.C.A., U. S. v. Ry¬ 


erson, 114 F.2d 160, reversing, O. 

C., 28 F.Supp. 265, certiorari granl- 

ed Ryerson v. IT. S., 61 S.Ct 142, 

311 U.S. 640. 85 L.Ed. 408. 

92. Parfcicular presumptions or con¬ 
clusions 

(1) Where opinion of ciniuit court 
of appeals holding patent valid In Iri- 
fringement suUs, in enumerat Ing 
combinalion of elcments which alleg- 
edly constitutod invontion, iiiclu<l(‘d 
an element deseribed In am<*ndment 
of the patent applicat ion, suprenui 
court 'would assume, In disposing of 
the caso on certiorari, that circuit 
court of appeals consldercd sucli el('- 
ment ossential.—S<*hrlber-Schrolh Co. 
V. Cleveland Trusi Co., Chrysler Cor¬ 
poration, Ohio, 59 S.Ct. 8, 305 U.S. 
47, 573, 83 L.Ed. 34, rcvcr.slng, C.(\A., 
Cleveland Trust Co. v. Se.hrllxT- 
Schroth Co., 92 F,2d 330, cortlorarl 
denied Schril)cr-S<‘.hroth Co. v. Olev(‘- 
land Trusi Co., 58 S.Ct. 809, 30.3 U.S. 
639, 82 L.Ed. 1099, rehearing denied 
Schriber-Schrolh Co. v. tU<‘v(dand 
Trust 'Co., Chry.sler Corporation, 58 
S.Ct 748, 303 U.S. 667, 82 L.Ed. ,1124, 
certiorari granted, 58 S.Ct. 1052, 304 
U.S. 587, 82 L.Ed. 3 548, mandate e.on- 
formed to, Cleveland Tru.st 

Co. V. Schribcr-Sehroth Co., 108 ie.2d 
109—Aberdeon Motor Supply Co, v. 
Cleveland Trust Co., Chrysler Corpo¬ 
ration, Ohlo, 59 S.Ct 8, 305 U.S. 17, 
573, 83 L.Ed. 34, reversing, C.O.A., 
Cleveland Trust Co. v. Aherd(ien Mo¬ 
tor Supply Co., 92 F.2d 330, certiorari 
denied Aberdeen Motor Supply Co. v, 
Cleveland Trust Co., 58 S.Ct G09, 303 
U.S. 639, 82 L.Ed. 1100, rehearing d(^- 
nied Aberdeen Motor Supply Co, v. 
Cleveland Trust Oo., Chrysler Corpo¬ 
ration, 68 S.Ct 749, 303 U.S. 667, 82 
L.Ed. 1124, certiorari granted 68 S. 
Ct 1053, '304 U.S. 587, 82 L.Ed. 1548, 
mandate conformed to, C.C.A,, Cleve¬ 
land Trust Co. V, Schriber-Schroth 
'Co., 108 F.’2d 109—F. E. Rowo Sales 
Co. V. Cleveland Tj'ust Co., Chrysler 
Corporation, Ohlo, 59 S.Ct 8, 305 U. 
S. 47, 673, 83 L.Ed. 34, reversing, C. 

122 


C.A., (Ueveland Trust Co. v. F. W. 
Rowe Sales Co., 92 I''.2d .3 30, eertlo- 
r/irl d('nl(‘d Ot 10. ilovv»' Sales Co. v. 
Cl(^V(4aiid Tru.sl Co.. 58 S.(T. 609, 303 
U.S. 039, 82 t.IOd. 1 100, r('heaHng 

denied F. E. Itowf* Sales i\). v. (‘'It^ve- 
la.nd Trusi (''hr.vHl(*r Corporation, 
58 S.Ct 749. 303 II.H. 607, 82 Ti.Ed. 
112'l. certiorari granifsl 58 S.<’t. 10,53, 
30i ll.S. 587. 82 L.Ed. 1518, mnndait^ 
eonformed lo, Clevidand Trust 

Co. V. Schriher-Seiiroth Co., 108 F.2d 
109. 

(2) Tn d(‘lf‘rniinlng vvhtdher war- 
time .shlplntildlng eoritraets )>etvv('en 
government and siilidmllder wen' ob- 
talnecl by dur'e.sH, llu» sui)rt*Tne court 
eould not assume, tn absene«‘ of evl- 
dence, that ir n(*g(»tla(lons falled to 
product» eontraets /lecepinble lo both 
sides, Hhlpl»ul!<i(‘r would have refu.stsl 
lo contribute to the \vnv efCorl ex<'cpi 
und(>r Icgal compul.‘d(»n, tT, S. v. 
Ibdhl('hem Steel CorporatUm, I*a., 62 
S.Cn. 581, 315 U.S. 289. 80 L,E<1. 855, 
affirming, 'C.C.A,, 113 F. 2 d .301, af- 

llrntlng, D.C., 23 E.tid 676. 

93. CJ.S,—Ib*udenee Co, v. PMdidity ilr. 
Deposit Co. oC Maryland, N.Y., 56 
S.Ct. 387, modlfylng, C.C.A,, 77 F.2d 
834. 

94« U.S,—Arivjonr (’o. v. Alton U. 

'Co., III., 61 H.Ol. 198, 312 U.S. 195, 
85 L.Ed. 771, niflrrnlng. 111 

F.2d 913, alllrmlng 27 F.Hui)p. 626, 
(H^rllornri grarjLed 61 S.('t. 40, 311 
U.S. 627, 85 L.Ed. 398. 

95^ U.S.--"Atulerson v. ShlpowmTs' 
Asshi of Paciile Consi, Cal., 47 S. 
Ct. 1 25, 272 U.S. 359, 71 L.Ed. 298. 
revtTslng, C.C.A., lO P\2d 96. cer¬ 
tiorari granted 46 S.<T. 474, 271 U. 
S, 652, 70 L.Ed. 1133. 

90. U.S.—National taibor ICelatlmm 
Iloard v. Express Uub. Co., 01 S.iU. 
693, '312 U.S. 426, 85 li.Ed, 930, re¬ 
versing, C.C.A., 111 E.2d 588, cer¬ 
tiorari granted 61 S.Ct. 131, 311 U. 
S. 638, 85 T..Ed. 406. 

97. U.S.—Watts, WattB & Oo. v. 
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•cuit court of appeals should have rendered,^^ and 
to dispose of ali questions arising on the record.^^ 
Accordingly it may affirrn,! reverse,^ vacate,^ or 
modifyi the judgment under review, as the interest 
-of justice may require in the particular case.^ 

Dismissal of suit for nmtt of jurisdiction, Dis- 
missal of the suit will be directed where it appears 
that the trial court was without jurisdiction,^ 

Disposition more favorablc to respondent. On the 


theory, which has been noted above in subdivision i 
of this section, that a respondent who has sought no 
cross writ is entitled to be heard only in support of 
the decree rendered below, the supreme court gen- 
erally will decline to render or direct a decree more 
favorable to such party."^ 

Effect of changes pending rcviezv. In the de- 
termination and disposition of a cause on certiorari 
the supreme court must consider material changes 


Unione Austriaca di 'Navigazione, 
N.Y., 39 S.Ct. 1. '248 U-S. 9, 63 L. 
Ed. 100, 3 A.L.R. 323, reversing 
229 F. 136, 143 C.C.A. 41'2. 

25 C.J. p S71 note 52 [d], p 874 note 
71. 

98. U.S.—Story Parchment Co. v. 
Paterson Parchment Paper Co., 
Mass., 51 S.Ct. 248, 282 U.S. 555, 
75 L.Ed. 544, reversing, 'C.C.A., Pat- 
-erson Parchment Paper Co. v. 
Story Parchment Co., 37 F.2d 537, 
certiorari granted Story Parchment 
Co. V. Paterson Parchment Paper 
Co., 50 S.Ct. 334, 281 U.S. 711, 74 
L.Ed. 1133—Boston & M. R. Co. v. 
Gokey, Vt., 28 S.Ct. 657, 210 U.S. 
155, 52 L.Ed. 1002, affirming 149 P. 
42, 79 C.C.A. 64, affirming, C.C., 130 
F. 992. 

99. U.S.—Lamar v. U. S., N.Y., 36 

S.Ct. 535, 241 U.S. 103, 60 L.Ed. 
912, affirming 227 P. 1019, 141 C.C. 
A. 668—Donovan v, Pennsylvania 
Co., 111., 26 S.Ct. 91, 199 U.S. 279, 
50 L.lEd. 192, affirming 120 P. 215, 
57 C.C.A. 362. 61 L.R.A. 140. 

1. U.S.—Ryerson v. U. S., 111., 61 S. 

Ct 656, 312 U.S. 405, 85 L.Ed. 917, 
affirming, C.C.A., U. S. v. Ryerson, 
114 P.2d 150, reversing, D.C,, 28 F. 
Supp. 265, certiorari granted Ryer¬ 
son V. U. S., 61 S.Ct. 142, 311 U.S. 
640, 85 L.Ed. 408. 

j 2. U.S.—Griffin v. McCoach, Tex., 61 
S.Ct. 1023, 313 U.S. '498, 85 L.Ed. 
1481, 134 A.L.R. 1462, reversing, C. 
C.A., 116 F.2d 261, certiorari grant¬ 
ed 61 S.Ct. 807, 31'2 U.S. 676, 85 L. 
Ed. 1116—Beal v. Missouri Pac. R. 
R. Corporation, Neb., 61 S.Ct. 418, 
.312 U.S. 45, 85 L.Ed. 577, reversing, 
C.C.A., Beal v. Missouri Pac. R. 
Corporation in Nebraska, 108 F.2d 
897, certiorari granted 61 S.Ct, 8, 
311 U.S. 623, 85 L.Ed. 396. 

When reversal proper 

(1) The supreme court, on certio¬ 
rari to review judgment of -Circuit 
court of appeals reversing judgment 
of supreme court of Puerto Rico on 
a question of local law, will not re¬ 
verse the decision, unless considered 
wrong, or there was such plausible 
ground for the judgment reversed by 
it that the local decision ought not 
to be disturbed.—Cami v. Central 


Victoria, Puerto Rico, 45 S.Ct. 570, 
268 U.S. 469, 69 L.Ed. 1056, affirming, 
C.C.A., Central Victoria v. Cami, 295 
F. 809. 

(2) Accordingly the supreme court 
will reverse a judgment of the Cir¬ 
cuit court of appeals reversing a 
judgment of the supreme court of 
Puerto Rico on a question of local 
law where it becomes impossible for 
the supreme court to entertain a 
sense of ciear error committed by the 
supreme court of Puerto Rico, in 
view of the deference due to the un- 
derstanding of local courts in mat- 
ters of purely local concern.—People 
of Puerto Rico v. Rubert Hermanos, 
Inc., 62 S.Ct. 771, 316 U.S. 637, 86 
L.Ed. 1081—Sancho v. Yabucoa Sugar 
Co., Puerto Rico, 59 S.Ct. 626, 306 U. 
S. 505, 307 U.S. 613, 83 L.Ed. 946, re¬ 
versing, C.C.A., Porto Rico Pertilizer 
Co. v. Sancho, 98 P.2d 398, certiorari 
granted Sancho v. Yabucoa Sugar Co., 
59 S.Ct. 460, 306 U.S. 622, 83 L.Ed. 
1027—Matos v. Hermanos, Puerto 
Rico, 57 S.Ct. 529, 300 U.S. 429, 81 L. 
Ed. 728, reversing, C.C.A., Hermanos 
V. Matos, 81 F.2d 930, certiorari 
granted Matos v. Hermanos, 57 S.Ct. 
31, '299 U.S. 527, 81 L.Ed. 387, rehear- 
ing denied 57 S.Ct. 787, 301 U.S. 712, 
81 L.Ed. 1365. 

3. U.S.—Carpenter v. Wabash Ry. 
Co., Mo., 60 S.Ct. 416, 309 U.S. 23, 
84 L.Ed. 558, vacating, C.C.A., 103 
P.2d 996, certiorari granted 60 S. 
Ct. 102, 308 U.S. 539, 84 L.Ed. 454, 
rehearing denied 60 S.Ct. 585, 309 
U.S. 695, 84 L.Ed. 1035—Ruhlin v. 
New York Life Ins. Co., Pa., 58 S. 
Ct. 860, 304 U.S. 202, 82 L.Ed. 1290, 
vacating, C.C A., 93 P.2d 416, cer¬ 
tiorari granted 58 S.Ct, 408, 302 U. 
S. 681, 82 L.Ed. 526, mandate con- 
formed to, D.C., New York Life 
Ins. Co. V. Ruhlin, '25 F.Sup'p. 65— 
Panama Mail S. S. Co. v. Vargas, 
Cal., 50 S.Ct. 448, 281 U.S. 670, 74 
L.Ed. 1105, reversing, C.C.A., 33 F. 
2d 894, certiorari granted 50 S.Ct. 
40, 280 U.S. 546, 74 L.Ed. 606. 

4. U.S.—^National Labor Relations 
Board V. Express Pub. Co., '61 S. 
Ct. 693, 312 U.S, 426, 85 L.Ed. 930, 
reversing, C.C.A., 111 P.2d 588, cer¬ 
tiorari granted 61 S.Ct. 134, 311 U. 

- S. 638, 86 L.Ed. 406. 
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5. U.S.—Ruhlin v. New York Life 
Ins. Co., Pa., 58 S.Ct. 850, 304 U.S. 
202, 82 L.Ed. 1290, vacating, C.C. 
A., 93 F.2d 416, certiorari granted 
58 S.Ct 408, 302 U.S. 681, 82 L.Ed. 
526, mandate conformed to, D.C., 
New York Life Ins. Co. v. Ruhlin, 
25 F.Supp. 65. 

6. Rnle held inapplicalble 

Rule that federal appellate court 
must, of its own motion, dismiss suit 
if it appears that trial court was 
without jurisdiction, was inapplica- 
ble, where objection went, not to tri¬ 
al courts jurisdiction, but to legal 
capacity of plaintiif as ancillary re- 
ceiver.—McCandless v. Furlaud, N. 
Y., 55 S.Ct 42, '393 U.S. 67, 79 L.Ed. 
202, reversing, C.C.A., 68 P.2d 925, 
certiorari granted 54 S.Ct 716, '292 
U.S. 617, 78 L.Ed. 1475, rehearing de¬ 
nied 00 S.Ct 211 , 293 U.S. 632, 79 L. 
Ed. 717. 

7. Erroneous judgment affirmed 

(1) A judgment denying separate 
gift tax exemption claimed by peti- 
tioners for each trust beneficiary, but 
allowing a single exemption for each 
trust, would be affirmed by the su¬ 
preme court on certiorari, although 
no exemption should have been al- 
lowed because the gifts were of fu¬ 
ture interests, in absence of cross 
petition by the govemment attacking 
the judgment.—Ryerson v. U. S., 111., 
61 S.Ct 656, 312 U.S. 405, 85 L.Ed. 
917, affirming, C.C.A., U. S. v. Ryer¬ 
son, 114 F.2d 150, reversing, D.C., 28 
F.Supp. 265, certiorari granted Ryer¬ 
son V. U. S., 61 S.Ct 142, 311 U.S. 
640, 85 L.Ed. 408. 

(2) Where collector of internal 

revenue on certiorari by taxpayer did 
not draw into question so much of 
judgment as exempted from taxation 
gain to transferor Corporation aris¬ 
ing from transfer of its assets and 
part of liquidating dividend attribu- 
table thereto, the supreme court 
could not afford collector relief from 
that portion of judgment which was 
adverse to him.—Le Tulle v. Scofield, 
Tex., 60 S.Ct 313, 308 U.S. 415, 84 L. 
Ed. 355, affirming, C.C.A., Scofield v. 
Le Tulle, 103 F.'2d 20, certiorari 

granted Le Tulle v. Scofield, 60 S. 
Ct 75, 308 U.S. 531, 84 L.Ed. 447, re- 
hearing denied 60 S.Ct 465, '309 U.S. 
694, 84 L.Ed. 1035. 
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in fact^ and in law^ which have supervened since 
the jndgment or decree was entered below, especial- 
ly in an admiralty case.^® 

(2) Remand 

The cause may be remanded to the dlstrlct court or 
Circuit court of appeais for further proceedings in ac- 
cordance with directions or instructions given. 

The supreme court, in a proper case, may remand 


the causc to the district court^l or circuit court of 
appeals^^ for further proceedings in accordance with 
directions or instructions given.'^''^ 1'hus the cause 
may be remanded to the proper court for further 
proceedings where the deterniination of the court 
below was based on a wrong iheory as to the law 
applicablc,!^ where the circuit court of appeais Icft 
undetermined a qiiestion material to a proper dis- 
I position of the catise,^^ wh(‘re there has heen no 


8. Declaratlon of war by the United 
States considered in suit between 
alien belli&erents.—^Watts, Watts & 
Co. V. Unione Austriaca di Naviga- 
zione, 'N.Y., 39 S.Ct. 1, 248 U.S. 9, 63 
L.Ed. 100, 3 A.L.R. 323, reversing, C. 
aA., 229 F. 136, 143 G.C.A. 412. 

9. U.S.—Watts, Watts & Co. v. Un¬ 
ione Austriaca di Navigazione, su¬ 
pra—^Dinsmore v. Southern Ex¬ 
press Co., K.D., '22 S.Ct. 45, 183 U.S. 
115, 46 L.Ed. 111, affirming 102 P. 
794, 42 C.C.A. 623, reversing, C.C., 
92 P. 714. 

Changes in banJcruptcy statute 

Where bankruptcy statute invokod 
in railway receivership proceeding 
was amended so as to apply to such 
receiverships, after petition had been 
flled for certiorari to revlew a judg- 
ment holding that such statute was 
ina'p'plicable, the supreme court was 
required to decide the question in 
harmony with statute as amonded, 
even assuming that the judgment 
was correot under the law in effeci 
at time of its rendition.—Carpenter | 
y. Wabash Ry. Co., Mo., GO S.Ct, 416, 
309 U.S. 23, 84 L.Ed. 558, vacating, 
C.C.A., 103 P.2d 99'6, certiorari grant- 
ed 60 S.Ct. 102, 308 U.S. 539, 84 L.Ed. 
454, rehearing denied 60 S.Ct 585, 
309 U.S. 695, 84 L.Ed. 1035. 

10. U.S.—Watts, Watts & Co. v. Un¬ 
ione Austriaca di Navigazione, N. 

T. , 39 S.Ct. 1, 248 U.S. 9, 63 L.Ed. 
100, 3 A.L.R. 323, reversing, C.C.A., 
'229 F. 136, 143 C.C.A. 412. 

11 . U.S.—Carpenter v. Wabash Ry. 
■Co., Mo., 60 S.Ct. 416, 309 U.S. 23, 
84 L.Ed. 558, vacating, C.C.A., 103 
P.'2d 996, certiorari granted 60 S. 
Ct 102, 308 U.S. 639, S4 L.Ed. 454, 
rehearing, denied 60 S.Ct 585, 309 

U. S. '695, 84 L.Ed. 1035--^Electric 
Storago Battery Co. v. Shimadzu, 
Pa., 59 S.Ct 675, 307 U.S. 5, 613, 
61*6, 83 L Ed. 1071, reversing, C.C. 
A., 98 P.2d 881, affirming, D.C., 
Shimadzu v. Electric Storage Bat¬ 
tery Co., 17 F.Supp. 42, certiorari 
granted Electric Storage Battery 
Co. V. Shimadzu, 59 S.Ct 244, 305 
U.S. 591, 83 L.Ed. 373, mandate 
conformed to, D.C., Shimadzu v. 
Electric Storage Battery Co., 30 P. 
Su'pp. 865. 

12. .U.S-—Postal S. S. Corporatio-n v. 
The EI Isieo, N.Y., 60 S.Ct 332, 308 
U.S. 378, 84 , L.Ed. 335, reversing, 
C.C.A., The Bastern Glade, 101 E»2d 


4, affirming, B.C., 20 F.Supp. 373, 
certiorari granted Postal S, S. Cor¬ 
poration V. The EI Isleo, 60 S.Ct 
77, 308 U.S. 532, 84 L.Ed. 448, and 
Postal S. S. Corporation v. South¬ 
ern Pac. Co., 60 S.Ct 77, 308 TT.S. 
532, 84 L.Ed. 448, mandate con¬ 
formed to, C.C.A., 112 P.2d 297, cer¬ 
tiorari denied Southern Pac. Co. v, 
The Eastern Glade, 61 S.Ct 50, 331 
U.S. .656, 85 L.Ed. 419, and South¬ 
ern Pac. Co. V. Postal S. S. Corpo¬ 
ration, 61 S.Ct 50, 311 U.S. 665, 85 
L.Ed. 419. 

25 C.J. p 871 note 52 fc]. 

13., Particular causes remanded with 
directions 

(1) Where bankruptcy statuto re- 
quiring glving of priorlty to em- 
ployees’- ciaims for persona! Injuries 
in railroad reorganlzatlons was 
amended so as to be applicablo to re- 
cGiverships, after petition had be(m 
flled for certiorari to reviow Judg¬ 
ment denylng priority in cquily re¬ 
ceivership of railroad, supremo court 
would not remand the caso for dls- 
trict court to determino whether Iho 
claim could be entertaincd undor the 
amendment biit would remand the 
causc to district court with dlreo- 
tion.s to allow the claim. In view of 
mandatory effoct of the statute.— 
Carpenter v. Wabash Ry. Co., Mo., 60 
SCI, 416, '309 U.S. 23, 81 I..Ed. 558, 
vacating, O.G.A., 103 F.2d 996, cer¬ 
tiorari granted 60 S.Ct. 102, 308 U.S. 
539, 84 L.Ed. 454, roh(*aring (hmied (»0 
S.Ct, 585, 309 U.S. '695, 84 L;Ed. 1035. 

(2) Other causes.—Beal v. Mls- 
souri Pac. R. R. Corporation, Nob., 61 
S.Ct. 418, 312 U.S. 46, 85 I.,Ed. 577, 
reversing, C.C.A., Beal v. MissouH 
Pac. R. Corporation in Nobraska, 108 
F.2d 897, certiorari granted 61 S.Ct. 
8, 311 US. 623, 85 L.Ed. 396—City of 
Texarkana, Tex., v. Arkansas, Louial- 
ana Gas Co., Tex., 69 S.Ct. 448, 306 

U. S. 188, 620, 83 L.'Ed. 698, reversing, 
C.C.A., Arkansas Louisiana Gas Oo. 

V. City of Texarkana, Tex., 97 P.2d 
5, certiorari granted, City of Texar¬ 
kana, Tex., V. Arkansas I.iOuisiana 
Gas Co., 5 9 S.Ct. 94, 306 U.S. 684, 83 
L.Ed. 369. 

14. U.S.—Griffln v. McCoach, Tex., 
61 S.Ct. 1038, 313 U.S. 498, 86 L.Ed. 
1481, 134 A.L.R. 1462, reversing, 
C.C.A., 116 F.2d 261, certiorari 

granted i'61 S.Ct. 807, 312 U.S. 676, 
85 L-Ed. lirs—'New York Life Ihs. 
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Co. V. JackHOii, Tll., 58 S.Ct, 871 
304 U.S. 201, 83 I..Ed. 1339. vaeat- 
ing, CO.A., 94 F.3d 388, mandate 
conformed to 98 F.3d 950, ('('rtlorari 
denied 59 S.Ct. 1(1«, 305 U.S. 640, 
83 X..Ed. 413. 

State or fedoral la'W 
Wlu‘r(‘, after tho grant of certio¬ 
rari to revlew a deelaion of tlie cir¬ 
cuit court of appeahs, tiu* supreme 
(tourt announct‘d a decdsion under 
which tho qucHtion Involved Is gov- 
erned l)y the deeialons of (hc appro- 
prlate state court, the wuF»rt‘uu* court 
wHl (leellne to detdde tho issuo of 
.state law, biit will vnc.ate (ho Judg¬ 
ment and nanand tho cause for en- 
forcemcjit of the appncahl(* princi¬ 
pies of States law, when the ques- 
tlon was regard('d below hoth by 
courts and by oouiuud as one of gen- 
(U-al or f<'d<‘ral law. Iluhilu v. New 
York Jjife Inn. (\i.. Pa. 5S s.Cl. 880, 
301 Cr.S, 203, 82 L Ed. 1290, vacating, 
('J.C..A., 93 P.2d 4 16, <>«■[•( inrarl graiit- 
ed 58 S.t^t. 408, .302 U.S. 681, 82 L.Ei. 

5‘16, nuindatt' eoiiforrutal to, U.C., New 
York Llfo Tna. Co, v. Rublln, 26 P. 
Mupp. 66. 

15- U.S.—■ SchribtT-SchroI h Co, v. 
Cleveland Tru,Mt <V>,, Chrynhu- Cor¬ 
poration, Ohlo, 5!) S.Ct. 8, 305 U.S. 
47, 573, 83 L.Ed. 31, iwerslng, C.t'!. 
A., Cdtwfdand Trust v. Sehrlber- 
Schroth Co., 92 P.2{1 ;{:{0. certiorari 
denied Sh-hrlber-Sehrolh Co, v. 
(dfweland Trust <’o., 5« S.Ct. 609, 
303 U.S. 639, 82 L.Ed. 1099. rehear¬ 
ing denied Se.hrIbtT-S(‘hrolh Co. v. 
Cleveland Trust Co., Chrysler Ch)r- 
poratlon, 58 H.Cl. 71«, 303 U.S. 667, 
82 Jj.Ed. 1121, certiorari granted, 
58 S.Ct. 1052, 304 U.S. 587, 83 L. 
Ed. 1548, mandnt(^ conformed to,. 
C.C.A., Cleveland Trust th>. v« 
Schrlber-Se.hroth Co., 108 P.2d 109 
—Aberdcen Motor Suprdy Co. v. 
Cleveland Trust t^o., UhryshT Cor¬ 
poration, Ohlo, 59 S.Ct. 8. 305 U.S. 
47, 573, 83 r..Ed. 34. reversing, C. 
O.A,, (fieveland Trust Co. v. Aber- 
deen Molor Supply Co., 92 P.2d 330, 
certiorari denied Aberdeen Motor 
'Supply Co. V. CUweland Trust Co., 
68 S.Ct. 800, 303 U.S. 639, 82 L.Ed. 
1100, rohearlng denied Aberdeon 
Motor Supply Oo. v. Cleveland 
Trust OOn Chrysler Corporation, 58 
S.Ct 749, 308 U.S. 667, 82 L.Ed. 
1124, certiorari granted 58 S.Ct 
1063, 304 U.S. 587, 82 L.Ed. 1648* 
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dctermihatfon on the merits by the circuit court of 
appeiis,!® where issues of fact remam for solution 
by the district court,or where the record does not 
warrant a final dispositiori of the cause by the su¬ 
preme court.^S 

It is the duty of the lower court, on remand, to 
comply with the mandate of the supreme court and 
to obey the directions therein.^^ As to matters with- 
in its compass, the mandate is controlling’,^® but as 
to other matters it does not deprive the lower court 
of its freedom of action.^i 


(3) Effect of Judgment 

Rules governing the conclusiveness and effect of 
Judgri^snts generally apply to decislons of the supreme 
court on certiorari. 

Rules governing the conclusiveness and effect of 
judgments generally apply to decisions of the su¬ 
preme court on certiorari. 

k. Costs 

Costs may be imposed on tpetitioner where the writ 
is dismissed as improvidently granted. In a proper case 
a litigant may be granted ieave to proceed in forma 
pauperis. 

Where a writ of certiorari is dismissed as im- 


mandate conformed to, C.C.A., 
Cleveland Trust Co. v. Schriber- 
Schroth Co.. 108 P.2d 109—F. E, 
Rowe Sales Oo. v. Cleveland Trust 
Co., Chrysler Corporation, Ohio, 59 
S.Ct. S, 305 U.S. 47, 573. 83 L.Ed. 
34, reversing, C.C.A., Cleveland 
Trust Co. V. P. E. Rowe Sales Co., 
92 F.2d 330, certiorari denied P, E. 
Rowe Sales Co. v. Cleveland Trust 
Co., 58 S.Ct. 609, 303 U.S. 639, 82 
L.Ed. 1100, rehearing denied P. E. 
Rowe Sales Co. v. Cleveland Trust 
Co., Chrysler Corporation, 58 S.Ct. 
749, 303 U.S. 667, 82 L.Ed. 1124, 
certiorari granted 58 S.Ct. 1053, 
304 U.S. 587, 82 L.Ed. 1548, man¬ 
date conformed to, C.C.A., Cleve¬ 
land Trust Co. V. Schriber-Schroth 
Co., 108 F.2d 109. 

Sufiaciency of evideace 

Where circuit court of appeals, on 
ground that statute of limitations 
did not run against foreign sov- 
ereign, reversed ju-dgment of district 
court denying recovery on claim for 
bank deposit assigned by Soviet gov- 
ernment to United States, but did not 
determine whelher evidence was suf¬ 
ficient to support district court's find- 
ing that bank unqualifiedly repudi- 
ated liability, the supreme court 
would remand cause to circuit court 
of appeals for determination of suf- 
ficiency of- evidence to warrant dis- 
missal of complaint on motion, in re¬ 
versing judgment on certiorari.— 
Guaranty Trust Co. of New York v. 

U. S., N.Y., 58 S.Ct, 785, 304 U.S. 126, 
82 L.Ed. 1224, reversing, C.C.A., U. S. 

V. Guaranty Trust Co. of New York, 
91 P.2d 898, certiorari granted Guar¬ 
anty Trust Co. of New York v. U. S., 
68 S.Ct. 363, 302 U.S. 681, 82 L.Ed. 
525, mandate conformed to, C.C.A., 
U, S. v. Guaranty Trust Co. of New 
York, 100 P.2d 369. 

Question of marlcetable title 

Where the circuit court , of appeals 
erroneously refused to pass on the 
issue of marketable title, and where 
the writ of certiorari would not have 
been granted on that issue alone, the 
case would be remahded to the Cir¬ 
cuit court' of appeals for considera- 
tion:and decfsion.—r-Llberty Oil Co. v. 
Cosndon Nat. Bank,^ Rah., U S.-Ot. 118, 


260 U.S. 235. 67 L.Ed. 232, reversing,, 
C.C.A., 271 P. 928, certiorari dis¬ 

missed 42 S.Ct. 53. 257 U.S. 651, 66 L. 
Ed. 417, rehearing granted 42 S.Ct. 
92, 257 U.S. 628, 66 L.Ed. 405, and 
certiorari granted 42 S.Ct. 93, 257 
U.S. 630, 66 L.Ed. 406. 

16. Decislon. on jnrisdictional 
groTmds 

The supreme court will not decide 
a case on the merits on a writ of 
certiorari to a circuit court of ap¬ 
peals after finding that the latter 
court erred when it reversed for lack 
of jurisdiction a decree of the trial 
court, but will remand the case to 
the Circuit court of appeals to de¬ 
cide the case on the merits.—Brown 
I V. Fletcher, N.Y., 35 S.Ct. 750, 237 
U.S. 583, 59 L.Ed. 1128, reversing 206 
P. 461, 124 C.C.A. 367. 

17. • U.S.—U. S. v. Chicago, M., St. 

P. & P. R, Co., Minn., 61 S.Ct, 772, 
312 U.S. 592, 313 U.S. 543, 85 L.Ed. 
1064, reversing, C.C.A., 113 P.2d 

919, certiorari granted 61 S.Ct. 318, 
311 U.S. 642, 85 L.Ed. 409. 

18. Iiack of fact findings 

Cause remanded to district court 
for further proceedings where find¬ 
ings of fact were essential to proper 
determination of questions presented 
on certiorari and no specific findings 
of fact had been made by the lower 
courts.—Panama Mail S. S. Co. v. 
Vargas, Cal., 50 S.Ct. 448, 2Sl U.S. 
670, 74 L.Ed. 1105, reversing, C.C.A., 
33 F.2d 894, certiorari granted 50 S. 
Ct. 40, 280 U.S. 546, 74 L.Ed. 606— 
City of Hammond v. Farina Bus Line 
& Transportation Co., Ind., 48 S.Ct. 
70, 275 U.S. 173, 72 L.Ed. 222, modify- 
ing, C.C.A., Farina Bus Line & Trans¬ 
portation Co. V. City of Hammond, 
11 F.2d 943, certiorari granted City 
of Hammond v. Farina Bus Line & 
Transportation Co., 47 S.Ct. 92, 27'3 
U.S. 675, 71 L.Ed. 884, followed in 
Sehappl Bus Line & City of Ham¬ 
mond, O.C.A., 11 F.2d 940, certiorari 
granted City * of Hammond v. Schappi 
BUS Line, 47 S.Ct. 92, 273 U.S. 675, 
71 L.Ed' 884, 'and modified on other 
grounds 48 SiCt 66, 275 U.S; 164, 72 
AEd. 218'- ' ' , . 


19- U.S.—Sprague v. Ticonic Nat. 
Bank, Me., 59 S.Ct. 777, 307 U.S. 
161, 83 L.Ed. 1184, reversing, C.C. 
A., 99 F.2d 583, certiorari granted 
59 S.Ct 463, 306 U.S. 623, 83 L.Ed. 
1028—Brashear Freigbt Lines v. 
Public Service Commission of Mis- 
souri, D.C.Mo., 41 F.Supp. 952, con- 
forming to mandate Public Service 
Commission of State of Missouri v. 
Brashear Freight Lines, 61 S.Ct. 
784, '312 U.S. 621, 85 L.Ed. 1083, 
reversing, C.C.A., Public Service 
Commission of State of Missouri 
v. Brashear Freight Lines, 114 F.2d 
1, certiorari granted 61 S.Ct 392, 
311 U.S. 642, 85 L.Ed. 410, certio¬ 
rari granted 6l S.Ct 938, 313 U.S. 
598, 86 L.Ed. 1551. 

20. U.S.—Sprague v. Ticonic Nat. 
Bank, Me., 59 S.Ct 777, 307 U.S. 
161, 83 L.Ed. 1184, reversing, C.C. 
A., 99 P.2d 583, certiorari granted 
59 SCt 463, 306 U.S. 623, 83 L.Ed. 
1028. 

21. Claim for costs as bet-ween so- 
licitor and Client 

The lower court was free to act on 
a claim for costs as between solicitor 
and Client where the naandate nei- 
ther directly nor by implication cov- 
ered that matter.—Sprague v. Ticonic 
Nat Bank, supra. 

22- Decislon on certiorari held not 
conclusive as to particular is¬ 
sues 

(1) Where supreme court deter- 
mined on certiorari that findings and 
proof were insufiicient to justify en- 
forcement of cease and desist order 
of federal trade commission, suclr 
reasons were not controlling in sub- 
sequent proceeding between same 
parties presenting different facts and 
different record for consideratlon;— 
Federal Trade Commission v. Rala.- 
dam Co., 62 S.Ct 966, 316 U.S. 149, 
86 L.Ed. 1336,'reversing, C.C.A., Rala- 
dam Co. v. Federal Trade Commis¬ 
sion, T23 F.2d '34, certiorari granted 
62 S.Ct 631, 315 U.S. 79G, 86 L.Ed. 
1194. 

(2) Other matters.—Federal Trade 
Commission v. Raladam Co., supra. 
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providently granted, costs may be imposed on pe- 
titioner.^^ ’ 

Proceedings in forma pauperis. Where because 


of poverty a litigant is unablc to pay the costs of 
proceedings on certiorari lic may apply to the court 
for an order to procccd in forma paupcris.^4 


3. Review oe Decisions op Distriot Courts 


§ 205. In General 

Direct review by the supreme court of decisions of 
the district court may be had oniy as authorized by 
statute. When an appeal is improperly taken to the 
supreme court, the latter may save appeilants their 
proper remedies by appropriate order. 

A direct review by the supreme court of an in- 
terlocutory or final judgment or decrec of a dis¬ 
trict court may be had in the cases spccificd in the 
controlling statutes,-^ and only in such cases.A 
jurisdictional barrier to an attempted appeal binds 
'he supreme court, even thougli not invokcd by 
appellees.^'^ If a party takes an appeal or writ of 
error to the circuit court of appcals, he cannot sul)- 
sequently take a direct appeal or writ of error to the 


supreme court in the samo case.^^ 

Only final and complete jiulgmenls of Ihe <listrict 
courts are subject to direct review l)y the supreme 
court, 29 except in a limitecl class of cases.'^*> 

An indirect review of a judgment of a circuit 
court of appcals cannot be had on appeal from a 
judgment entered by a district conrl pursuant lo a 
mandate of the circuit ctmrt oF ap])(‘als,'*^ 

Even though the suprtnne court cannol unde^r a 
statutory provision for direct ai)peal h(‘ar the mer- 
its of a case, it will, where ihe question of juris» 
diction was not obviously settled by prior decisions, 
enforce the limitations of the statute by au order 
framcd to save appeilants their i)rt)per remedies,2« 


aa. U.S.—Keller v. Adams-Campboll 
Co., CaL, 44 S.Ct. 356, 264 U.S. 314, 
'68 L.Ed. 705, dismissing certiorari, 
C.C.A., 287 F. 838, certiorari grant¬ 
ed 43 S.Ct. 70'2, 262 U.S. 7il, 67 L. 
Ed. 1209. 

24. Iieave granted to proceod in 
forma pauperis.—HoUday v. John- 
ston, CaL, 61 S.Ct. 1015, 313 U.S. 342, 
86 L.Bd. 1392. 

Showing reciiiired 

Applicant for copies of records lo 
be prepared without payment of 
costs for use in applying to supremo 
court in forma pauperis for certiorari 
to review decision denying leave to 
file petition for writ of mandamus 
must Show merit in proposed pro- 
ceeding, and in absence of such 
showing, application would be denied. 
—Stewart v. St Sure, C.C.A.CaL, 109 
P.2d 162, certiorari denied 60 S.Ct. 
470, 309 U.S. 653, 84 U.Ed. 1003, re- 
hearing denied GO S.Ct. 5SS, 309 U.S. 
696, 84 L.Ed. 1036. 

25. U.S.-—Union Pac. R. Co. v. U. S., 
Mo., 61 S.Ct 1064, 813 U.S. 460, 85 
L.Ed. 1453, modifying, D.C., U, S. v. 
Union Pac. R. Co., 34 P.Supp. 4. 
Rehearing denied 62 S.Ct. 61, 814 
U.S. 707, 86 L.Ed. 665—Ethyl Gaso- 
line Corp. v. U. S., N.Y., 60 S.Ct. 
618, 309 U.S. 436, S4 L.Ed. 862— 
Stafford v, Wallace, IlL, 42 S.Ct.. 
397, 268 U.S. 495. 66 L.Ed. 735, 23 A. 
L.R. 229. 

3ire'ct'review o'fl 

Cases involving orders of the Inter¬ 
state commerce commission see 
Commerce § '148 m. 

Decisions in criminal cases see in¬ 
fra § 223. 

Decisions, in suits in which United 
States is party, against constitu- 
tionayty of federal statute see 
infra '5 220 c. 


Orders granting or denying an in- 
terlocutory or permanent injunc- 
tion restraining a .sLaLe olllcer 
from enforcing an unc'on.ytllu- 
tional state statute or order of 
an administrative board seo in¬ 
fra § 220 a. 

Suits to restrain onforcemont of 
federal statute see infra § 220 h. 
Prior to amendment in 1935, which 
spe<'i/l(‘aUy provid<‘d lha,l a,pp('nl 
could be taken as provlded thereln, 
and not olherwise, Ihe Judleial ("ofle 
did not purport lo embody ali the 
laws on the suh.lect.—Judleial Cede 8 
238, 28 U.S.'C.A. § 345,—Street & 
Smith V. Atlas Mfg. Co., Mo., 34 S.Ct. 
73, 231 U.S. .348, 68 L.Ed. •262—26 C. 
J. p 879 note 35. 

26. U.S.—Oklahoma Gas & Electric 
Co. V. Oklahoma Packing Co., OkL, 
54 S.Ct 732, 292 U.S. 386, 78 L. 
Ed, 1318, vacating, D.O., 6 F.Supp. 
893—State of Missourl v. Missourt 
Pac. Ry, Co.. Mo., 54 S.Ct. 569, 292 

U. S. 13, 78 L.Ed. 1087, rehearing 
denied 54 S.Ct 713, 292 U.S. C03, 
78 L.Ed. 1466—Moore v. Pidelity 
& Deposit Co., Or., 47 S.Ct. 106, 
272 U.S. 317, 71 L.Ed. 273, diamlsa- 
ing appeal, D.C., Fidolity «Ss De¬ 
posit Co. of Maryland v. Moore, 3 
F.2d 653—Crouch v. U. S., Va., 46 
S.Ct 71, 266 U.S. 180, 69 L.Ed. 233 
—Street v. Shipownera' Ass'n of 
Pacific Coast, CaL, 41 S.Ct 119, 
263 U.S. 334, 68 L.Ed. 326—Pothior 

V. Rodman, R.T., 43 S.Ct 374, 261 

U. S. 307, 67 L.IOd, 670—Pronovost 

V. U. S., Mont, '34 S.Ct 391, 232 U. 
S. 487, 58 L.Ed. 696—In re Graves, 
C.C.A.Mass., 270 F. 181, granting 
appeal, D.C., Ex parte Crowley, 
268 F. 1016—In re Layne, C.C.A. 
Mass., 270 F. 181, granting appeal, 
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D.C., Ex parte r.iaynt', 269 F, 4 63— 
Tn re (Jravew, C.t".A.Mn.sH.. 270 F. 
181, granting api>‘‘nl D.C.. Fx parte 
Gravea, 269 F. 461. 

25 O.J. p 87!) nott‘H 27 -32. p 863 note 
39 Lbl. 

27. U.S,—'Rorlek v. Ho/ird of <'’om'rH 

of Ev('rglad(w Dralnage FIn., 

59 S.Ct. 808, 307 U.S. 208, 83 L.Ftl. 
1242, vaeallng, D.lL, 24 F.Supp. 
158. 

28. U.S.—Carler v, Uoberla, NT.Y., 20 

S.Ct. 71.3, 177 U.S, 496. 4 1 861, 

(ILsmi.s.sing appeal, t\C,, 97 F. 40’6. 

25 C..7. p .880 note 40. 

29. U.S. —'CoUlnn V. Mlller, La., 40 
S.(H. 347, 252 U.S. 36 1, 64 L.Ed. 
616. 

25 O.J. -p 880 note 41. 

Denlal of motloa to Intervono h«ld 
final deoreo 

tr.S.—Ml.MHourI-r<an>^nH IMpe Line Co. 
V. tr. S., l)(d., 61 S.tn. 606, 312 TT. 
a. 502, 85 L.Ed. 975. amrtnlng, I). 
C., tl. a. V. CoUimblA Oan ^ Elec- 
trl(‘ (''orporatton, 32 F.Supp. 474. 

30. U.S,—'Ilochenter TtUephont^ Cor» 
poratlon v. U. S., N.Y., 59 S.Ct. 754, 
307 U.S. 125. 83 I..Ed. 1147. afUrm- 
Ing, D.C., 23 F.Supp. 634. 

Declslona In erlmlnal caat^a «eo infra 
8 223. 

Interlocutory injunetlona aec infra I 

220 . 

3L U.S.—Farmers’ A Me<?hanlce’ 
Nat. Bank v. WIlklnHon, Tex., 45 
S.Ct 144, 266 U.S. 503, 69 L.IOd. 
408, amended 45 S.Ct. 351. 

25 C.J. p 880 note 43. 

32, U.S,—PhilUpH V. U. a., OkL, 61 

S.Ct 480, 312 U.S, 246, 85 L.Bd. 
800, vacating, D.C., U. S. v. Phil¬ 
lips, 83 F.Supp. 261—Horiofc v. 
Board of Com’r* o£ Bverglade» 
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§ 209 


as by vacating the decree and remanding- the cause 
to the court which heard it, so that it might enter a 
fresh decree from which appellants might, if they 
wished, perfect a timely appeal to the circuit court 
of appeals.^^ Where, however, appellants had also 
appealed from the decree to the circuit court of ap- 
peals, their remedy will be preserved by dismissing 
the appeal in the supreme court without more.^^ 

§ 206. Where Jurisdiction in Issue 

Provision was made by former § 238 of the Judi- 
cial Code, derived from the Act of March 3, 1891 
§ 5, as amended in 1915, for a direct appeal to the 
supreme court from the district courts in any case 
in which the jurisdiction of the court was in issue, 
but this provision was abrogated by the amendment 
of February 13, 1925, and a direct appeal can be 
had only in the instances provided by Judicial Code 
§ 238 as it has been amended, 28 U.S.C.A. § 345. 
For a discussion of the practice under the super- 
seded provisions of the Judicial Code, reference is 
made to 25 CJ. p 880 note 44-p 911 note 99 and 
also to the cases arising under such provisions, since 
the publication of that treatise, which are cited for 
their historical importance, see infra §§ 208-218. 

§ 207. - Statutory Provisions 

As noted supra, § 206, provision was formerly 


made by the federal statutes for a direct appeal to 
the supreme court from the district courts in any 
case in which the jurisdiction of the district court 
was in issue. 

§ 208. - General Conditions to Appellate 

Jurisdiction 

Other conditions to appellate Jurisdiction must have 
been present to warrant a direct appeal on a jurlsdic- 
tional question. 

Under the prior practice, see supra § 206, there 
could be no appeal because of the fact that juris¬ 
diction was in issue unless other conditions to ap¬ 
pellate jurisdiction were met.^^ 

§ 209. - Respective Jurisdiction of Su¬ 

preme Court and Circuit Court of 
Appeals 

The supreme court had exclusive Jurisdiction where 
the sole question involved was a directiy reviewable 
question of jurisdiction. 

Under the prior practice, see supra § 206, the ju¬ 
risdiction of the supreme court was exclusive where 
the sole question decided by the trial court was a 
directiy reviewable question of jurisdiction, but, 
under some circumstances where the case was de¬ 
cided on the merits, the appeal could be taken to the 
circuit court of appeals.^® 


Drainag-e Dist., Fla., 59 S.Ct 808, 
307 U.S. 208, 83 L.Ed. 1242, vacat- 
ing-, D.C., 24 F.Supp. 458—William 
Jameson & Co. v. Morgenthau, D. 
C., 50 S.Ct. 804, 307 U.S. 171, '83 L. 
'Ed. 1189, vacating, D.C., 25 F.Supp. 
771—Wilentz v. Sovereign Camp, | 
W. O. W., N.J., 59 S.Ct. 709, 306 
U.S. 57'3, 83 L.Ed. 994, dismissing 
appeal, D.C., Sovereign Camp, W. 
O. W. V. Wilentz, 23 F.Supp. 23— 
International Ladies’ Garment 
Workers’ Union v. Donnelly Gar- 
ment Co., Mo., 58 S.Ct. 875, 304 U. 
S. 243, 82 L.Ed. 1316, vacating, D. 
C., Donnelly Garment Co. v, Inter¬ 
national Ladies' Garment Workers' 
Union, 21 F.Supp. 807, mandate 
conformed to 23 F.Supp. 99S, re- 
versed 99 F.2d 309, certiorari de- 
nied International Ladies' Garment 
Workers’ Union v. Donnelly Gar¬ 
ment Co., 69 S.Ct, 364, 305 U.S. 
662, 83 L.Ed, 430—Oklahoma Gas 
& Electric Co. v. Oklahoma Pack- 
ing Co., Okl., 54 S.Ct. 732, 292 U, 
S. 386, 78 L.Ed. 1318, vacating, D. 
O., 6 F.Supp. 893—Gully v. Inter¬ 
state ISTatural Gas Co., Miss., 54 S. 
Ct. 565, 292 U.S. 16, 78 L.Ed. 1088, 
reversing, D.C., Interstate Natufal 
Gas Co. V. Gully, 4 F.Supp. 697. 

33- U.S.—Phillips V. U. S., Okl., 61 
S.Ct. 480, 312 U.S. 246, 85 L.Ed. 
800, vacating, D.C., U. S. v. Phil¬ 


lips, 33 F.Supp. 261—Rorick v. 
Board of Com'rs of Bverglades 
Drainage Dist, Fla., 59 S.Ct. 808, 
307 U.S. 208, 83 L.Ed. 1242, vacat¬ 
ing, D.C., 24 F.Supp. 458—William 
Jameson & Co. v. Morgenthau, D. 
C., 59 S.Ct. 804, 307 U.S, 171, 83 L. 
Bd. 1189, vacating, D.C., 25 F.Supp. 
771—International Ladies’ Garment 
Workers’ Union v, Donnelly Gar¬ 
ment Co., Mo., 58 S.Ct, 875, 304 U. 
S, 243, 82 L.Ed. 1316, vacating, D. 
C., Donnelly Garment Co. v. Inter¬ 
national Ladies’ Garment Workers' 
Union, 21 F.Supp. 807, mandate 
conformed to 23 F.Supp. 998, re- 
versed 99 F.2d 309, certiorari de- 
nied International Ladies’ Garment 
Workers’ Union v. Donnelly Gar¬ 
ment Co., 59 S.Ct. •3'64, 305 U.S. 662, 
83 L.Ed. 430—Oklahoma Gas & 
Electric Co. v. Oklahoma Packing 
Co., Okl., 54 S.Ct. 732, 292 U.S. 386, 
78 L.Ed. 1318, vacating, D.C., 6 F. 
Supp. 893—Gully v. Interstate Nat- 
ural Gas Co., Miss.,' 54 S.Ct. 565, 
292 U.S. 16, 78 L.Ed. 1088, revers¬ 
ing, D.C., Interstate Natural Gas 
Co. V. Gully, 4 F.Supp. 697. 

34. U.S.—^Wilentz v. Sovereign 
Camp, W. O. W., N.J., 59 S.Ct. 709, 
306 U.S. 573, 83 L.Ed. 994, dismiss¬ 
ing appeal, D,-C., Sovereign Camp, 
W. O. W. V. Wilentz, 23 F.Supp. 23. 

35. U.S.—Sovereign Camp, W. O. W. 
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V. 0’NeiIl, Tex., 45 S.Ct. 49, 366 U. 
S. 292, 69 L.Ed. 293, reversing, D. 
C., 286 F. 734—Smith v. Apple, 
Kan., 44 S.Ct. 311, 264 U.S. 374, 68 
L.Ed. 678—Wilson v. Republic Iron 
& Steel Co., Ala., 42 S.Ct. 35, 257 

U. S. 92, 66 L.Ed. 144—U. S. v. Bab- 
cock, aC.A.Wash., 293 F. 195, 
transferred, see D.C., U. S. v. Clau- 
sen, 291 F. 231, and-error dismissed 
45 S.Ct. 126, 266 U.S. 641, 69 L.Ed. 
4S4. 

25 C.J. p SS2 note 53-p 884 note 83. 

3& U.S.—Wagner Electric Mfg. Co. 

V. Lyndon, Mo., 43 S.Ct. 589, 262 U. 
S. 226, 67 L.Ed. 961, dismissing ap¬ 
peal, C.C.A., 282 F. 219, in which 
certiorari is denied 43 S.Ct. 361, 
261 U.S. 614, ’67 L.Ed. 827—Colum¬ 
bus Construction Co. v. Crane Co., 
111., 19 S.Ct. 721, 174 U.S. 600, 43 
L.Ed. 1102—E. T. Seggerman Co. v. 
Danish Pride Milk Products Co., C. 
C.A.'N.Y., 6 P.2d 874—Chin Wey v. 
Wixon, C.C.A.Mass., 4 P.2d 247— 

R. H. Hassler, Inc. v. Shaw, C.C.A. 

S. C., 3 F.2d 605—Smyth v. Asphalt 
Belt Ry. Co., Tex., 45 S.Ct. 242, 
267 U.S. 326, 69 L.Ed. 629, trans¬ 
ferred, see, D.C., 292 F. 876—U. S. 
V. Brown, C.C.A.Minn., 281 F. 657— 
American Exch. Nat. Bank v. Garv- 
an, C.C.A-N.Y., 273 F. 43, affirmed 
Simon v. American Exch. Nat. 
Bank, 43 S.Ct. 165, 2 60 U.S. 706, 67 
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§ 210. - What Are Questions of Jurisdic- 

tion in. General 

Questions of Jurlsdiction were limited to questions of 
federal jurisdiction. 

Under the former practice here under consider- 
ation, see supra § 206, jurisdiction was limited to 
questions of jurisdiction as a federal court and did 
not include questions dependent on principies of 
general law.37 

§ 211. - Particular Classes of Cases In- 

volving Jurisdiction 

Direct appeal was permitted in cases of many dif¬ 
ferent classes. 

Under the prior practice of direct appeal from 
the district court, see supra § 206, jurisdiction was 
invoked in a wide variety of cases including cases 
removed from state courts.38 

§ 212. - Particular Issues Involving Ju¬ 

risdiction 

Any issue Involving federal Jurisdiction permitted an 
appeal to the supreme court, 

The rules permitting review on direct appeal 
from the district court on a question of jurisdiction, 
see supra § 206, were applied generally to ali issues 
involving a question of jurisdiction.88 


§ 213. -Judgment or Decree on Mandate 

of Circuit Court of Appeals 

A Judgment on a mandate from the Circuit court 
of appeals was not as a rule revlewable. 

The supreme court could not review the judg¬ 
ment or dccree of a district court enterccl in compli- 
ancc with the mandate of llie circuil court of ap- 
pcals to which the case had l)een previously takcn, 
unlcss the decision of the Circuit court of a])peals 
was absolutcly voicl for waut of jurisdiction.*^^ 

§ 214. - Decision on Jurisdictional Ques¬ 

tion by District Court 

A Jurisdictional question must have been actually 
decided by the district court. 

There could bc no direct appeal from the district 
courts to the supreme Cfmrt on ((uc.stions involving 
the jurisdiction of the lower court umler the old 
practice unlcss a reviewable (juestuin of jurisdiction 
was rcgardecl as in issue and was actually decided 
by the trial court; and, if the trial court did no 
more than pass on the merits of the coutroversy 
the appeal was dismis.scd.'*^ 

§ 215. - Certification of Jurisdictional 

Question or Substitute Therefor 

There must have been a certification by the trial 
court of the question of Jurisdiction. 

Under the former practice an absolute jirereciui- 


L,Bd. 474—Consolidated Textile 
Corporation v. Dickey, C.C.A.Ga., 
269 P. 942, reverslng, D.C., 266 F. 
oSZ—Perrett v. Clara Klmball 
Touncr Pllm Corporation, C.C.A.IN*. 

T., 269 F. 613. 

25 C.J. p SS4 note 86 -p 886 note 13. 

XJ.S. Timkcn Roller Bearlng* Co. 
V. Pennsylvanla R. Co., Ohlo, 47 S. 
Ct. 550, 274 U.S. 181, 71 L Ed. 989, 
settingr aside dismissal 47 S.Ct. 454, 
273 U.S. 665, 71 L.Ed. 829—Smyth 
V. Asphalt Belt Ry. Co., Tcx., 45 
S.Ct. 242, 267 U.S. 326, 69 L.Ed. 
629, transferred, see, D.C., 292 F. 

876, amended, C.C.A., 12 P.2d 14_ 

Oliver American Trading- Co. v. U. 
S. of Mexico, N.Y., 44 S.Ct. 390, 
264 U,S. 440, 68 L.Bd. 778—Smith 
V. Apple, Kan., 44 S.Ct. 311, 264 U. 
S. 274, '68 Li.Ed. 678—^Binderup v. 
Pathe Exch., Neb., 44 S.Ct. 96, 2'63 

U.S. 291, 68 Li.Ed. 308, reversing", 
C.C.A., 280 P. 301, in which cer¬ 
tiorari is denied 43 S.Ct 88, 260 
U.S. 725, 67 L.Ed. 483—MeCon- 

augrhey v. Morrow, C.C.A.Canal 
Zone; 279 P. 617, afHrmed 44 S.Ct. 
78, 26'3 U.S. 39, 68 L.Ed. 153—In re 
Anderson, C.C.A.N.Y., '279 P. 525, 
affirmlng, B.C., 275 P. 397—1. T. s! 
Rubber Co. v. Essex Rubber Co., 
C.C.A,Mass.^ 27'6 p. , 478 , denying 


dismissal of appeal, D.C., 270 F. 
593, in which d(‘('.reo is rovcr.s(»d on 
other ffrounds 281 P. 6, and app<‘al 
dismissed 42 S.Ct. 45, 257 U.S. 664, 
66 L.Ed. 424—Consolidated Te.Killn 
Corporation v. 'DIckoy, C.C.A.Ga,, 
269 P. 943, reversin#<, D.C., 26-6 JC 
687 Boston Aorne Mines Corpora¬ 
tion V. Salina Canyon Coal Co., C. 
C.A.Utah, 3 P.2d 729. 

25 C.J. p 886 noto 11—p 889 note 51. 

38. U.S.—Rooker v. Pidelity Trust 
Co., Ind., 44 S.Ct. 149, 263 U.S. 413, 
68 'L.Ed, 362—Pothlor v. Rodman, 

R. I., 43 S.Ct 374, -261 U.S. 307, 67 
L.Ed. G70. 

25 C.J. p 889 note 55—p 893 noto 21. 

39. U.S.—Sovoreig-n Camp, W. 0. W. 
V. 0’Neill, Tex., 45 S.Ct 49, 266 ir 

S. 292, 69 L.Ed. 293, reversin^, I>’ 

C., 286 P. 7'34—Nas.sau Smeltinf? & 
Reflningr Works v. U. S,, N.Y., 45 S. 
'Ct 25, 266 U.S. '101, 69 L.Ed. 190— 
Transportes Maritimos X>o Estado 
V. Almeida, N.Y., -44 S.Ct 449, 265 
U.S. 104, 68 L.Ed. 932, transferred, 
see, C.C.A., 6 F.2d 151—Hoffman v. 
Mc-Clelland, Tex., 44 S.Ct 407, 264 
U.S, 552, 68 L.Ed. 846, transferred, 
see, C,C.A., 284 P. 8*37—Oliver 

Amerioan Trading- Co. v. U. S. of 
Mexico, K.Y., 44 fe.Ct. 390, 264 U 
S. '440, 68 L.Ed. 778—Wagner Elec-^ 
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tric MTh:. Co. v. Lyndim. Mo.. 43 S. 
Ct 589, '262 U.S. 226. 67 r..Ed. 96t 
disniisslnK appe^al, C.C.A., 282 F. 
219. in which certiorari Ih dorih^i 43 
S.Ct, 361, 261 U.H. 614, 67 L;Kd. 827 
— Davls V. WtiHaoc, N.D., 4 2 HXlt. 
1 64, 257 U.H. 478, 66 325— 

Robert Mllchcll Furnilur«i (U>. v. 
Scldon Hrcok C^onst. Co., Chio, 42 
S.Ct 81, 257 IT.S, 213, 60 L.'Fd. '201 
—E. T. S(^^K»'rjnan Co, v. Oanlflh 
JTlcio Mllk CPoduolM t\>., O.CJ.A.N, 
Y,, G F.2d 874 —IloHion Acnae Mine» 
('Corporation v. Hallaa Canyon Coal 
Co., (\t\A.Utah. a F.2d 729 

V. H<*l)ort, C.^i.A.Iau, 296 F. 445— 
HolTamn v. MctUollancl, C.C.A.Tox.,' 
281 F, 837, transferred, Hof> 44 S. 
Ct 407, 264 U.S. 552, 68 L Ed. 845— 
In re Anderson, C.C.A.N.Y., 279 P. 
525, adlrtaln^r, E.C., 275 'F. 397— 
Consolidated Textile -Corporation v. 
l)lqk(*y, C.il.A.CJa., 269 F. 942, re- 
vor.sinK, E.a, 266 F. 587. 

25 C.J. p 893 nolo •22-p 901 note 33. 

40. U.S.—Farmers' & Mecdianfcfl' 
Nat Bank v, WllUin.Mon, Tex., 46 
S.‘Ct 144, 266 U.S. 503, 69 L.Ed. 
408, amended 45 S,Ct 351. 

25 C.J. p 902 notes '3'7-42, 

41. U.S.—State of Arkansa» v. 
Schlierhol»;, Ark., 21 S.Ct -229, 179 
U.S. 598, 46 L.Ed. 335. 

25 C.J. p 903 note 63—p 904 pote 59. 
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site to the exercise of jurisdiction by the supreme 
court was a valid, sufficient, and timely certificate 
by the trial court of the question of jurisdiction or 
the equivalent of such certificate.^^ 

§ 216. - Record and Proceedings Not in 

Record Respecting Jurisdiction 

Under the former practice of direct appeal from 
the district court on a question of jurisdiction, see 
supra § 206, the right of the supreme court to re- 
view could not rest on matters outside the record, 
as shown in 25 C.J. p 907 notes 18-36. 

§ 217. - Advancement of Cause on Doc- 

ket 

A case in which jurisdiction was the oniy question 
in issue might be advanced on the docket. 

Provision was made for the advancement of cas¬ 
es brought to the supreme court on the docket where 
the question of the jurisdiction of the court below 
was the only question in issue.^^ 

§ 218. - Determination and Disposition 

of Jurisdictional Questions 

The case was disposed of on the question of juris¬ 
diction of the court below as shown by the entire record. 

Under the practice outlined supra § 206, in the 
case of a direct appeal on a question involving ju¬ 
risdiction, determination of the case by the supreme 
court was made on examination of the entire rec¬ 
ord, and the supreme court would consider only the 
question of jurisdiction of the court below. In pass- 
ing on the question, the court would consider wheth- 
er the conclusion on that question was warranted by 
the evidence before the court below and disclosed 
in the record. A case not within the appellate ju¬ 
risdiction of the court would be dismissed; and the 
decision of the district court could be affirmed, re- 
versed, or modified, or the case could be remanded 


with directions, as the circumstances might re- 
quire.44 

§• 219.-Second Appeal 

A second appeal could be had under certaln condi- 
tions. 

Under the former practice there might be a sec¬ 
ond appeal under some circumstances where a di- 
rectly reviewable question of jurisdiction was in- 

volved.^^s 

§ 220. Where Constitutional Questions In- 
volved 

a. Suit to restrain enforcement of state 

statute or administrative order 

b. Suit to restrain enforcement of fed- 

eral statute 

c. Suits involving United States and fed- 

eral statute 

d. Earlier'statutes 

a. Suit to Restrain Enforcement of State Stat¬ 
ute or Administrative Order 

The federal statute authorizing an appeal to the 
supreme court from an order of a district court of three 
judges granting or denying an injunction restrainlng a 
state officer from enforcing an unconstitutional state 
statute or order of an administrative board is a tech- 
nical enactment which will be applled only to cases 
Corning within Its terms. 

In a case coming within the statute, the supreme 
court will take jurisdiction of a direct appeal from 
the district court under Judicial Code § 266, 28 U.S- 
C.A. § 380, which provides that an appeal may be 
taken direct to the supreme court from an order of 
a district court of three judges granting or denying 
an interlocutory injunction restraining a state offi¬ 
cer from enforcing an unconstitutional state statute 
or order of an administrative board or from a final 
decree granting or denying a permanent injunction 
in such suit.46 statute is not a measure of 


42. U.S.—Smith v. Apple, Kan., 44 S. 
•Ct. 311, 264 U.S. 274, 68 L.Ed. 678. 

26 C.J. p 904 note 60—p 907 note 17. 

43. U.S.—Agpen Mining & Smelting 
Co. V. Billings, Colo., 14 S.Ot. 4, '150 
U.S. 31, 37 L.Ed. 986. 

25 C.J. p 907 notes 37, 38. 

44. U.S.—Oliver American Trading 
Co. V. U. S. of Mexico, N.Y., 44 S. 
Ct. 390, 264 U.S. 440, 68 L.Ed, 778— 
State of Ohio ex rei. Seney v. Swift 
& Co., Ohio, 43 S.Ct. 22, 260 U.S. 
146, 67 L.Ed. 176, dismissing ap¬ 
peal, C.C.A., 270 F. 141, certiorari 
denied 42 S.Ct. 47, 257 U.S. 633, 66 
'L.Ed. 407—"Wilson v. Kepublic Iron 
& Steel Co„ Ala., 42 S.Ct. '35, 257 
U.S. 92, 66 L.Ed. 144. 

25 C.J. p 90'7 no.te 39-p 911 note 96. 

86 C jr.S.-9 


>. U.S.—McDaniel v. Traylor, Ark., 
29 S.Ct. 343, 212 U.S. 428, 53 L.Ed. 
584. 

25 C.J. p 911 notes 97—99. 

>. U.S.—^Herkness v. Irion, La., 49 
S.Ct 40, 278 U.S.-92, 73 L.Ed. 198, 
reversing, D.C., 11 F.2d 386—In¬ 
terstate Busses Corporation v. 
Blodgett, Conn., 48 S.Ct '230, 276 

U. S. 245, 72 L.Ed. 551, affirming, D. 

C., 19 F.2d 256—Clark v. Poor, 

Ohio, 47 S.Ct 702, 274 U.S. 554, U 
L.Ed. 1199—Palmetto Fire Ins. Co. 

V. Conn, 47 S.Ct 88, 272 U.S. 295, 
71 L.Ed. 243, affirming, D.C.Ohio, 9 
F.2d 202, D.C.WXs., Chrysler Sales 
■Corporation v. Smith, 9 F.2d 666 
and, D.C.Me., Chrysler Sales Corpo¬ 
ration V. Spencer, 9 F.2d 674— 
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Louisiana Public Service Commis- 
sion V. Morgan’s Louisiana & T. R. 
& S. S. Co., La., 44 S.Ct 358, 264 
U.S. 393, 68 L.Ed. 756, affirming, 
D.C., Morgan’s Louisiana & T. R. 
& S. S. Co. V. Louisiana Public 
Service Commission, 287 P. 390. 

25 C.J. p 879 note 34, p 915 notes 42^ 
4'3. 

Final porfclou of decree 

The supreme court had jurisdiction 
of direct appeal from portion of de¬ 
cree denying permanent injunction 
restraining public service commis¬ 
sion of Missouri from prosecuting 
suits in enforcing Missouri statut-e 
governing motor carriers, and court 
would not dismiss appeal from de¬ 
cree, notwithstanding it was not a 
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broad social policy to be' constnied with great liber- 
ality, but is an enactnient technical in the striet 
sense of the term, and is to be applied as such.'^'^ 
It was intended by congress as a proccdural pro- 
tection against an improvident state-wide doom by 
a federal court of a state’s legislalive policy,^^ and 
its purpose was to minimize, in an important class 
of cases, the delay incident to a rcvicw of a dccrcc 
granting or denying an intcriocutory injunction.'^'^ 

The statute applies only wherc there is a subvStan- 
tial claim of mvalidity under the federal conslitu- 
tion and where an application for an intcriocutory 
injunction, for the purposes contemplatcd by ihc 
statute, is made and pressed.^*^ So a dircet appea 
to the supreme court will lie only if the suit is onc 
to restrain the action of state officers,^^ and the su¬ 
preme court is without jurisdiction wherc it ai)pcars 
that a suit to enjoin an allcgcd unconstitutioiial or- 
der of a state commission dirccting a gas coni])any 
to supply a consumer with gas at the prescribed rate 
was in reality not one to enjoin the action of ihc 
state officers, but to enjoin a consumer from prosc- 
cuting a suit to recover allcgcd excess payments for 
gas.52 

An attack on lawless cxcrcisc of authority in a 


particiilar casc is not, within the statuto, an attack 
on the constitulionality of a statute coufcrring the 
authority, cvcii though a misroading of the statute 
is invokod as juslification enforcement 

of a statute is not sought to be onjoiiiod inoroly bo- 
causc a state official sooks sholtor undor il hy way 
of (lofcnsc against a charge of lawlossiU‘ss/*'^ On 
its face the statuto procludes a roading vvhich would 
bring within its scopo ovory suit to restrain the con- 
duct of a state othcial whouovtn- soine enaotmont 
may be said to authorizo the (in(‘stiono(l conduct.^S 

This statute has no applicatiott uidoss there is a 
proper ai)peal from a decree granting or denying 
au intcriocutory or permanemt injuncti<m/’^^ aiuh 
so, where no ai)t)oal was taken to n'vii*w a decree 
denying an injunction, the supreme court had no 
jurisdiction of ati appeal sceking to reviow a par- 
agraph of the decree dismissing d('fondant’s coun- 
terclaim,^7 qj- of discet a])poal from a judgment 
dismissing a motion for assessmont of dainages and 
costs against plaintiffs and their injunction hond 
sureties.^^ 

A direct appeal can be taken undor tlu‘ statute 
only if the suit requires the convcMiiiig of a <lislrict 
court of three judgos,^^^ and there is no sttch suit 


fmal one in so far as It authorijsod 
recovery on a counterclaim and ap- 
pointed special master to take necu‘H- 
sary accountinpr.—J^lchholz v. 

Service 'OornmlHHion of State of Mis- 
souri, Mo., 59 S.Ct. 6'a2, 206 U.S. 208, 
622, 83 L.'Ed. 641, afllrming, D,C., 
Bichholz V. Harg-us, 23 F.Supp. 587. 
Mergrer of appeals 

An appeal from an order denyinf? 
a temporary injunction was merged 
in appeal from Unal decree of dis- 
missal, and therefore should "be dis- 
missed.—Pacific Telephono & Tole- 
graph Oo. v. Kuykendall, Wash., 44 
S.Ct. '553. .265 U.S. 196, 68 L.Ed. 975. 
Scope of review 

On appeal to supreme court on 
ground of alleged unconstitutlonality 
of state law, it is not desirable that 
courts should go heyond necesslty to 
instruet odlcials of state as to mean- 
ing of state law.—Palmetto Fire Ins. 
Co. V. Uonn, 47 S.Ot. S8, 272 U.S. 295, 
71 L.Ed. 243, aflirming, D.O.Ohio, 9 
P.2d 202, D.C.Wls., Chrysler Sales 
Corporation v. 'Smlth, 9 F.2d 666 and 
D.C.Me., Chrysler Sales Corporation 
V. Spencer, 9 F.2d 674. 

47. U.S.—Phillips V. U. S., Okl., 61 
S.Ct. 480, 312 U.S. '246. 86 L.Ed. 
800, vacating, B.C., U. S. v. Phil¬ 
lips, 33 'P.Supp. 261. 

48. 'U.S.—Phillips V. U. S., supra, 

49. U.S.—Stratton v. St. Louis 
Southwestarn Ry. Oo., 111,, '61 S.Ct. 
8, 282 U.S, 10, 75 L.Ed. 135, .re- 
versing, CC.A., St. 'Lopiis 'South- 


we.stern Ry. Co. v. PnunerHOn, 30 
F.'2d 322, roverslng I).(\, 27 F.2(i 
1005—Mooro v. FicUdlty & Reponit 
Co., Or., 47 S.(n-. 105, 272 U.S. 317, 
'71 L.Ed. 273, di.smis.slng appeal, J). 
C., l^idelity & Doposil ‘(lo. of JMary- 
land V. Mooro, '3 F.2(l 652. 

50. U.S.—Stratton v. St. . IjOuIs 

Soul'hwe.storn Ity. Vo., IU., 51 S.Ct. 
'8, 282 U.S, 10, 75 L.Ed. 135, re- 
versing, C.'C.A., St. Loiils South- 
wostern Ry. Co. v. Eniinerson, '30 
'F.2(l 322, roversing, I).C., ,27 F.2d 
1005—Mooro v. Fidelily & Doposlt 
Co., Or., 47 S.Ct. 105, 272 U.S. 317, 
71 L.Ed. 273, dl.smis.sing appeal, D. 
C., Fklelity & D(^p(>sU Co. of Mary- 
land V. Mooro, 3 E.2d 062—-In rt^ 
Buder, Mo., 4 6 S.'Ot. 6'57, 271 U.S, 
461, 70 L.Ed. 1036. 

(Ground. of oUowlng or denying' In¬ 
junction 

Whore three-Judgc court rlghtly 
acctuired and proccoded to oxeredHe 
jurisdiction, appc^al would ho io hu- 
preme court on whatev(‘r ground in¬ 
junction was allowed or denied, pro- 
vlded constltutlonal qu(‘stion was 
substantia! and not frivolous.— 
Brucker v. Fisher, C.C.A.Mioh., 49 
F.2d 759, dismissing a'ppc*al, D.C., 
Fisher v. Brucker, 41 F.2d 774. 

51. U.S.—^Oklahoma Gas & Electric 
Co. V. Oklahoma Packing Oo., Okl, 
64 S.Ct. 732, 292 U.S. 386, 78 L.XOd. 
1318, vacating, B.C., 6 P.Supp. 803. 

62. U.S.—Oklahoma Gas & Electric, 
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Oo. V. uklahoiiui 1‘fK'klng Co., su¬ 
pra. 

63. 'U.S.--Phillips V. U. S., Okl., 81 
S.Ct. 48(1, 312 U..S. 2tG, 85 L.Ed. 
8 ( 10 , vaenling, U.U., U. S. v. Phll- 
llpM, 33 E.Sur>p. 2(il. 


64. 

U.S.- 

•Phillips V, TT. S., 

supra. 

65. 

u.s.»- 

Phillips V. U. H., 

supra, 

66. 

U.S.-'' 

‘Public Service (kunmlsnlon 


of MlHsourl V. Ilranluair Erelght 
LincM, Mo.. 59 S.Ut, 480, ;{()6 U.S. 

20 1, 83 L.Ed. (108, <llrtnjlf4.Ming ap¬ 
peal, BraHhf'ar Frelght LlnoH 

V, Puhlie Service Commi,Malon of 
Mi.s.souri, 23 ILSupp. 865. and ro- 
h(‘nring dtmled Public Service Com- 
'misHlon of Mlnatmrl v. Pranhear 
Frelghl Llm-n. 59 S.Ct. 784, 30(1 U, 
S. (Kli), 83 L.Ed. 1063. 

67 . U.S.-- Public S(‘rvltm Commin- 

Hiou of MLsHtmrl v, Branhcar 
Frelght Llm^w, nupra, 

68 « 'U.S.—Public. Service 'ComrnlHHlon 
of MtsMourl V. BraHhear Krclght 
Lines, Mo., 61 S.tR. 784 , 312 tT.S. 

621 , 85 L.Ed. 1083 , rev 4 ‘rHlng, 0 . 0 . 
A., ni F. 2 d L etmllorarl granted 
61 S.Ct. 392 . 311 IT.S. 642 , 85 UEd. 
410 , and reln^arlng denied 6l S.Ct. 
938 , 313 U.S. 598 , 85 L.Ed. 1551 , 

69 . U.S.—Uorlek v. Buard of Com’rs 
of Everglades 'Dralnage Dlst., Fla., 
50 S.Ct 808 , 307 U.S. 208 , 83 L.Ed. 
1212 , vacating, U.a, 24 F.Supp. 
458 —Wllantz v. Sovertdgn Camp. 

W. 0 . W., 59 S.Ct 709 , 306 U.S. 

573 , 83 'L.Ed. 994, dlamlflelng ap- 
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where the state statutes from wfiich 'relief was 
sought do not constitute le^islation o£ general ap- 
plication,®® or where no preliminary injunction was 
sought.61 appeal lies to the supreme court from 
an order of a single judge acting without jurisdic- 
tion in granting an interlocutory injunction or final 
decree in such a cause.^^ 

In determining the validity of the state statute, 
the supreme court will accord great weight to the 
district court’s view of the state law.®^ In review- 
ing the lower court’s determination that state statu- 
tory regulations were unreasonable, the supreme 
court will examine the record, not to see whether 
the findings of the court below are support.ed by ev- 
idence, but to ascertain on the whole record wheth¬ 
er it, is possible to say that the legislative choice 
is without rational basis.In reviewing the dis¬ 
trict court’s action in assuming jurisdiction, the 
supreme court will not consider affidavits filed with 
the supreme court for the purpose of supplementing 
the record by showing the amount in controversy as 
to one of the plaintiffs although the supreme 
court may receive affidavits establishing its own ap¬ 
pellate jurisdiction under a statute prescribing that 
a specified amount in controversy is prerequisite to 
appeal, review of the action of the district court in 
assuming jurisdiction is confined to the record be- 
fore the district court.®^ Where the allegations of 
the bili were sufficient to state a cause of action, 
but the bili had been dismissed without hearing evi- 


dence and without findings of fact on which the va¬ 
lidity of the legislative classification could be de- 
termined, the decree will be reversed and the cause 
remanded with directions for a final hearing, oh 
pleadings and proofs, and to make findings of fact 
and conclusions of law.^'^ The supreme court^s de¬ 
cree on appeal from a decree of the district court 
restricting findings of confiscatory and reasonable 
gas rates to a valuation of the gas company^s ,prop- 
erties as of a certain date must be similarly re- 
stricted.^s 

b. Suit to Restrain Enforcement of Pederal 
St^.tute 

The federal statute providing for a three-Judge djs- 
trict court and direct appeal to the supreme court in 
injunction sults involving the constitutionality of a fed- 
erai statute appiies oniy to the particular class of cases 
therein described, and ts inapplicable uniess the ques- 
tions of constitutionality raised are substantial. 

The federal statute, Act of August 24, 1937, 28 
U.S.C.A. § 380a, providing for a three-judge dis¬ 
trict court and direct appeal to the supreme court in 
injunction suits involving the constitutionality of a 
federal statute, provides for a procedure analogous 
to that under Judicial Code § 266, considered su¬ 
pra in subdivision a of this section,®^ but creates 
a controlling distinction in that § 380a is inap¬ 
plicable to attacks on administrative regulations or 
orders.'^^ The statute is limited to the particular 
class of cases there described.'^! It does not pro- 


peal, D.'C., Sovereign Oamp, W. O. 
W. V. Wilentz, 23 F.Supp. 23— 
Gully V. Interstate Natural Gas 
Co., Miss., '54 S.Ct. 565, 292 U.S. 
16, 78 L.Ed. 1088, reversing, X).'C., 
Interstate Natural Gas Co. v. Gul¬ 
ly, 4 F.Supp. 697—Stratton v. St. 
Lfouis Southwestern Ry. Oo., IU., 
51 S.Ct. '8, 283 U.S. 10, 75 L.Ed. 
135, reversing", C.C.A., St. Louis 
■Southwestern Ry. “Co. v. Emmer- 
son, 30 F.2d 322, reversing, D.C., 3'7 
F.2d 1005—Moore v. Fidelity & De- 
posit 'Co., Or., 47 S.Ct 105, 27'2 U.S. 
317, ‘71 'L.Ed. 273, dismissmg ap¬ 
peal, D.C., Fidelity & Leposit Co. 
of Maryland v. Moore, 3 F.2d 652. 

60. U.S.—Rorick v. Board of ComTs 

of Everglades Drainage Dist., Fla., 
59 S.Ct. 808, 307 'U.S. 208, 83 L.Ed. 
1242, vacating, D.C., 24 F.Supp. 

458. 

61. U.S.—Smith v. Wilson, Tex., 47 
S.Ct. 385, 273 U.S. 388, 71 L.Ed. 
699, dismissing appeal, D.C., 13 F. 
2d 1007. 

02 , U.S.—Stratton v. St. Louis 

Southwestern Ry. 'Co., 111., 51’ S. 
Ct. '8, 282 U.S. 10, 76 L.Ed. 136, re¬ 
versing, C.C.A., St. Louis South¬ 
western Ry. Co. V. Emmerson, '30 
F.2d 322, reversing, OD.C., '27 F.2d 


100'5—Grigsby v. Harris, D.C.Tex., 

‘ 27 F.2d 945. 

63. U.S.—Reitz v. Mealey, N.T., 62 
S.Ct. 24, 314 U.S. 33, 86 L.Ed. 21, 
aifirming, E.C., 34 F.Supp. 532, af- 
firmed '61 S.Ct. 841, 313 U.S, 542, 
85 L.Ed. 1510, vacated 61 S.Ct. 1084, 
313 U.S. 597, 85 L.Ed. 1550. 

64. U.S.—South Carolina State 
Highway Department v. Barnwell 
Bros., S.a, '58 S.Ct. 510, 303 U.S. 
177, 82 L.Ed. 734, reversing, D.C., 
Barnwell Bros. v. South Carolina 
State Highway Department, 17 F. 
Supp. 80’3. 

65- U.S.—Clark v. Paul Gray, Inc., 
59 S.Ct. T44, 306 U.S. 583, '83 'L.Ed. 
1001, reversing, D.C., Paul Gray, 
Inc. V. Ingels, 23 F.Supp. 946. 

66. U.S.—Clark v. Paul Gray, Inc., 
supra. 

67. U.S.—Borden’s Farm Products 
Co. V. Baldwin, N.Y., 55 S.Ct. 187, 
293 U.S. 194, 79 L.Ed. 281, revers¬ 
ing, D.C., 7 F.Supp. 352, and man¬ 
date granted 55 S.Ct. 239. 

68 . U.S.—Central Kentucky 'Natur¬ 
al Gas Co. V. Railroad Commis- 
sion of Kentucky, Ky., 54 S.Ct. 154, 
2-90 U.S. '264, 78 L.Ed. 307, revers- 
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ing, D.C., 60 F.2d 137, motion de- 
nied 54 S.Ct. 82. 

69. U.S.—William Jameson & Co. v. 
Morgenthau, D.C., 59 S.Ct. 804, 307 
'U.S. 171, 83 L:Ed. 1189, vacating, 
D.C., 25 F.Supp. 771—International 
Ladies' Garment Workers' Union 
V. Donnelly Garment QOv Mo., 58 
S.Ct. 875, 304 U.S. 243, 82 L.Ed. 
1316, vacating, D.O., Donnelly Gar¬ 
ment Oo. V. International Ladies’ 
Garment Workers' Union, 21 F. 
Supp. 807, mandate conformed to 
2'3 F.Supp. 998, reversed 99 F.»2d 
309, certiorari denied International 
Ladies’ Garment Workers’ Union v. 
Donnelly Garment Co., 59 S.Ct. 364, 
305 U.S. 662, 83 L.Ed. 430. 

70. U.S.—William Jameson & 'Co. v. 
Morgenthau, D.C., 59 S.Ct. 804, 307 
U.S. 171, 83 L.Ed. 1189, vacating, 
D.C., 25 F.Supp. 771. 

71. U.S.—International Ladies’ Gar¬ 
ment Workers' Union v. Donnelly 
Garment Co., Mo., 58 S.Ct. '875, 304 
U.S. 243, 82 L.Ed. 1316, vacating 
Donnelly Garment Co. v. Interna¬ 
tional Ladies’ Garment Workers' 
Union, D.C., 21 'F.Supp. 807, man¬ 
date conformed to 23 F.SUpp. 998, 
reversed, C.C.A., 99 F.2d 209, cer¬ 
tiorari denied International Ladies’ 
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vide for a case where the validity of an act of con- 
gress is merely drawn in question, although that 
question be decided, but only for a case where there 
is an application for- an interlocutory or permanent 
injunction to restrain the enforcement of an act of 
congress.'^^ xhe statute is inappHcable unless the 
questions of constitutionality raised are substan- 
tiaL'^3 

c. Suits Involving United States and Federal 

Statute 

The federal statute fprovldlng for direct appeal to the 
supreme court In any suit in a federal court to which 
the United States o-r Its agent is a party in which any 
federal statute is held unconstitutional applies, how- 
ever the question of constitutionality may arise, and 
does not require a three-Judge court. 

Act of August 24, 1937, 28 U.S.C.A. § 349a, pro- 
viding that in any suit in any federal court to which 
the United States, or its agency, officer, or employce, 
as such, is a party, or in which the United States 
has intervened, and in which the decision is against 
the constitutionality of any act of congress, an ap¬ 
peal may be taken directly to the supreme court, 
applies, however the question of constitutionality 
may arise, provided the United States is or has be- 
come a party and the decision is against the valid¬ 
ity pf the act. The statute does not require a court 
of three judges, and no provision is made for a di¬ 
rect appeal to the supreme court if the decision is 
in favor of the constitutionality of the act.*^^ 

d. Earlier Statutes 

Under the provjslans of JudiciaI Code § 233, prior to 
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Its amendmenft by the Act of February 13, 1925, a direct 
appeal to th-e supreme court was permitted In cases 
Involving the constructlon or application of the con- 
stltution of the United States, the constitutionality of 
federal statutes, or the validity of the constitution or 
laws of a state, as against a claim of violation of the 
federal Constitution. 

Under JudiciaI Code § 238, 28 U.S.C.A. § 345, pri¬ 
or to its amendment by the Act of February 13, 
1925, a direct appeal could bc taken to ihc sui)rcme 
court from the district court s in any case that in- 
volved the construction or application of the Consti¬ 
tution of the United States; in any case in which 
the constitutionality of any law of the United States 
was drawn in question; and in any case in which 
the constitution or law of a state was claimed to bc 
in contravention of the constitution of the United 
States.76 The amending act mado no broacl pro¬ 
vision for direct appeal in sijch cases, however, and 
specifically provided that appeal could be taken as 
provided thercin, and not otherwise; hence direct 
appcals do not lic from the district court on consti- 
tutional questions except such as are considercd su¬ 
pra § 220a-c. 

§ 221. Where Validity or Construction of 
Treaties Involved 

Under JudiciaI Code § 233, prior to lt« amondment 
In 1925, a direct appeal to the «upreme court wouid Ile 
In a caso In which the validity or construction of a 
treaty of the United States was Involved. 

Under JudiciaI Code § 2v^, 28 U.S.F.A. § 345, 
prior to its amendment by the Act of ITJ)ruary 13, 
1925, an appeal or writ of error could bc lakcu di- 
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Garment Workers’ Union v. I>on- 
nelly Garment’'Oo., 59 S.Gt, 364, 305 
U.S. 6C'2. 83 430. 

72. U.S.—International Uadies’ Gar¬ 
ment Workers’ Union v. Donnelly 
Garment Go., supra. 

73. Qndstion lield not substautlol 

The contention that Federal Alco¬ 
hol Admtnistration Act is unconstitu¬ 
tional 'because Twenty-First Amend¬ 
ment gives States complete control 
over commerce in intoxicating- liq- 
uors, to the excluslon of cong-ress, 
did not raise a substantial question 
of constitutionality of the act, and 
hence did not authorize direct appeal 
to United States supreme court.— 
Wllllam Jameson & Co. v. Morg-en- 
thau, D.a, 69 S.Ct. 804, 307 U.S. 171, 
83 U-Ed. 118'9, vacatingr, D.C., .26 F. 
Subp. 771. 

74. U.S.—^International Ladies’ Gar- 
^ep.t W:orkers’ Union v. Donnelly 
Garment Oq.,. Mo., 58 S.Ct. 875, 304 
U-S. ^ 243, L.Ed- 1316, vacatinff, 

, U.C., poqnelly Garment Co. v. In- 
’ . t^ernational' Ladies’ Garment Work- 
,, e^s;^Union,i'2J;F.Supp. 807, mandate 


conformod to 23 F.Sup'p. 99'8, re- 
versed, C.C.A., 99 F.2d 309, certio¬ 
rari denied International Ladies’ 
Garment Workers’ Union v. Don- 
nelly Garment 'Co., 69 S.Ct. 3G4, 305 
U.S. 662, 83 L.Ed. 430. 

75, U.S.—W, T. Wag*g'Oner Kstate v. 
Wichlta County, Tex., 47 S.Ct. 271, 
273 U.S. 113, 71 L.Ed. 666, afflrm- 
ing, C.UA., 3 F.3d 962, aflirmlng, 
D.C., Waggoner v. Wichlta Counly, 
298 F. 818—Salinger v. U. S., S.D., 
47 S.Ct. 173, 272 U.S. 642, 71 L.Ed. 
898—White v. U. S., Va., 46 S.Ct. 
274, 270 U.S. 175, 320, 70 'L.Bd. 630, 
606, afflrming, D.C., 299 3^''. 855— 
Metcalf & 'Eddy v. Mitchell, Masa,, 
46 S.Ct. 172, 269 U.S. 614, 70 L.Ed. 
:384, afflrming, D.C., Metcalf v. 
Mitchell, 299 F. 812, and foUowod 
in Brown v. Commi,saiqnor of Inter- 
nal Revenue, C.C.A.Ga., 55 F.2d 
1076, certiorari denied 63 S.Ct. 8, 
287 U.S. 602, 77 L.Ed. 624—State 
of Colorado v. Toll, Colo., 45 S.Ct. 
605, 268 U.S. 2‘28. 69 L.Ed, 927— 
Brooks V. U. S., S.D., 46 S.Ct. 846, 
267 U.S. 432, 69 L.Ed. 699—Avent v. 
U, a, Chio, 46 S.Ct. 34, 266 U.S. 
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127, 69 L Efl. 202 ^-WllNOn v. Tlli- 
noia Southern Ry. Co., TU., 44 S.Ct. 
203, 203 tr.S. 674, 68 Um. 456— 
M.ciMlllan Contraotlng Co. v. Ab(^r- 
nathy, Mo., 44 .S.Ct, 200, 203 U.S. 
438, 68 L.Ed. 378, rortiandlng ap- 
pcalH, 284 F. 351, «ppeal dls- 

mlHHocl. 2 F,2d UllH -Bro-wn 

V. tr. S., rdaho, 41 S.cn. 92, 268 U. 
S. 78, 68 L.Ed. 171, aUlrming, T).C., 

U. S. V. rirown, 279 E. 168--Fothler 

V. Rodman, rt.r., 43 S.tU,. 374, 261 
U.S. 307, 67 T..Ecl. 070-..-Llpke v. 
laederer, r»a., 42 S.Ct. 649, 25D U.a 
657, 66 Xj.Ed, 1061, rovorHlng, P.C., 
■27'4 F. 493—M(‘rt*hant«’ Loan & 
TruHt Co. V. Smletanka, 111. 41 S. 
Ot. 386, 255 U.S. 500, 65 Xw.Ed. 761, 
35 A.L.H. 1306--St. LouiH, I. M. & 
S. Ry. <3o. V. J, F, XlftHty & Sonfl, 
Ark., 41 S.Ct. 269, 255 tT.S. 252, 65 
L.Ed. G14—Smlth v. /Kanftka City 
Title & TruHt C^o., Mo., 41 S.Ct 
243, 255 U.S. 180, 65 L.Ed. 577— 
Berry v. X>avl», C.C.A.Oki., 15 F.2d 
488—Van Gesner v. U. a, Or., 153 
F. 46. 82 CC.A. 180. 

26 C.J. p 911 note l-p 915 note 
3 O.J. p 391 note» -28, 24* 
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peals Act, 18 U.S.C.A. § 682, 28 U.S.C.A. § 345, for 
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rect to the supreme court in any case in which the 
validity or construction of any treaty made under 
the authority of the United States was drawn in 
question.'^® The amending act made no provision 
for direct appeal in such cases, however, and specifi- 
cally provided that appeal could be taken as provid- 
ed therein, and not otherwise. 

§ 222. Prize Cases 

The Judicfal Code formerly made provfsion for di¬ 
rect appeais from the district court to the supreme court 
in prize cases. 

Prior to its amendment by the Act of February 
13, 1925, Judicial Code § 238, 28 U.S.C.A. § 345, 
provided that appeais and writs of error could be 
taken from the district courts, direct to the supreme 
court from the final sentences and decrees in prize 
causes.'^'^ The amending act made no provision for 
direct appeal in such cases, however, and specifi- 
cally provided that appeal could be taken as pro¬ 
vided therein, and not otherwise; hence direct ap¬ 
peais from the district court in prize cases were 
abolished. 

§ 223. Criminal Cases 

Direct review by the supreme court of the Judgment 
of district courts in criminal cases may be, had oniy 
as authorized by the Criminal Appeais Act, which pro¬ 
vides for review, in certain specified Instances, of deci- 
sions adverse to the United States, and which, being an 
innovation In criminal Jurisdiction, cannot be extended 
beyond its terms. 

Under the express provision of the Criminal Ap- 


an appeal by or on behalf of the United States from 
the district courts to the supreme court in the in¬ 
stances specified in the statute, the supreme court 
will directly review a decision of the district court 
adverse to the United States where the trial court 
has quashed, set aside, or sustained a demurrer to, 
an indictment or any count thereof, and its decision 
was based on the invalidity or construction of the 
statute on which the indictment was founded,*^^ or 
where the trial court has sustained a special plea 
in bar, and defendant has not been put in jeopar- 
dy.79 The statute authorizing- such appeais is con- 
stitutional,^^ but as far as it is an innovation in 
criminal jurisdiction in the classes of cases speci¬ 
fied, it cannot be extended beyond its terms,al- 
though its remedial character is entitled to due 
weight.^2 Thus, appeal does not lie from a judg- 
ment which rests on the mere deficiencies of the 
indictment as a pleading, as distinguished from a 
construction of the statute which underlies the in¬ 
dictment nor will an appeal lie in a case where 
the district court has considered the construction of 
the statute but has also rested its decision on the 
independent ground of a defect in pleading.^^ 
When the district court holds that the indictment, 
not merely because of some deficiency in pleading 
but with respect to the substance of the charge, does 
not allege a violation of the statute on which the 
indictment is founded, that is necessarily a con¬ 
struction of the statute.^5 a decision that facts al- 
leged in the indictment were immaterial because of 


76. U.S.—McMillan Oontracting- €o. 

V. A'bernathy, Mo., 44 S.Ct. 200, 263 
U.S. 438, 68 L.Ed. 378, remanding 
appeais, D.C., 284 F. 354, appeal 
dismissed, C.C.A., 2 F.2d 1018— 

U. S. V. Lee Ten Tai, N.Y., 113 F. 
465, 51 C.C.A. 299, certifled ques- 
tions answered 22 S.Ct. 629, 185 U. 
S. 213, 46 L.Ed. 878. 

25 C.J. p 915 note 45-p 916 note 49. 

77. U.S.—The Paquete Habana, Fla., 
20 S.Ct. 290, 175 U.S, 677, 44 L.Ed. 
320. 

25 C.J. p 916 notes 50-59. 

78 . U.S.—U. S. V. Malphurs, Fla., 62 
S.Ct. 897, 316 U.S. 1. 86 L.Ed. 1227, 
vacating, D.C., 41 F.Supp. 817. 

25 C.J. p 916 note 80 [a], p 917 note 
81. 

Informatlons for the punisliment of 
criminal contempt are criminal cases 
within the Criminal Appeais Act.— 
U. S. V. Goldman, Ohio, 48 S.Ct. 486, 
277 U.S. 229, 72 L.Ed. 862, reversing, 
D.C., U. S. V. Whiffen, 23 F.2d 352. 

79. U.S.^U. S. V. Murdock, 111., 52 
S.Ct. 63, 284 U.S. 141, 76 L.Ed. 210, 
82 A.L.R. 1376, reversing, D.C., 51 
F.2d 389. 

25 C.J. p 917 note 83. 


Flea for ahatement of indictment, 

sustained after running of limita- 
tions, was held not in substance a 
special plea in bar, under statute.— 
U. S. V. Storrs, Utah, 47 S.Ct. 221, 
■272 U.S. 652, 71 L.Ed. 460. 

Judgment dismissing' information 
Whether judgment dismissing in¬ 
formation as barred by limitations 
was judgment sustaining- special plea 
in bar must be determined by sub¬ 
stance, TK)t form. Sustaining motion 
to dismiss information as barred by 
limitations on facts appearing on its 
face is equivalent to sustaining spe¬ 
cial plea in bar.—U. S. v. Goldman, 
Ohio, 48 S.Ct. 486, 277 U.S. 229, 72 
L.Ed. ^62, reversing, D.C., U. S. v. 
Whiffen, 23 F.2d 352. 

Defendant held not in Jecpardy* 

I District court having merely en- 
tered preliminary order for taking 
testimony, defendants were not 
placed in jeopardy, so as to preclude 
writ pf error to supreme court.^—U. 
S. V. Goldman, supra, 
aa U.S.—U. S; v. Sitty, K.Y., 28 S. 

Ct. 296, 208 U.S.. 393, 52 L.Ed. 643. 
81. U.S.—U. S. V. Borden Co., IU., 

60 S.Ct. 182, 308 U.S. 188, 84 L.Ed. 


181, reversing, D.C., 28 F.Supp. 177 
—U. S. V. Dickinson, Mass., 29 S. 
Ct. 485, 213 U.S. 92, 53 L.Ed. 711. 

82. U.S.—U. S. V. Herr, Colo., 29 
S.Ct. 134, 211 U.S. 404, 53 L.Ed. 251. 

88, U.S.—U. S. V. Borden Co., 111., 
60 S.Ct. 182, 308 U.S. 188, 84 L.Ed. 
181, reversing, D.C., F.Supp. 177 
—U. S. V. Halsey, Stuart & Co., 
Wis., 56 S.Ct. 299, 296 U.S. 451, 80 
L.Ed. 323. 

25 C.J. p 917 note 81 [fj, [Z]. 

84. U.S.—U. S. V. Borden Co., 111., 
60 S.Ct. 182, 308 U.S. 188, 84' L.Ed. 
181, reversing, D.C.; 28 F.Supp. 177 
—U. S. V. Hastings, Idiiss., 56 S.Ct. 

' 218, 220, 29-6 U.S. 188, 80 L.Ed. 148, 
disapproving U. S. v. Stevenson, 
Mass., 30 S.Ct. 35, 215 U.S. 190, 64 
L.Ed. 153. 

85. U.S.~U. S. V. Borden Co., 111., '60 
S.Gt. 182, 308 U.S.T8‘8,- 84 L.Ed. 181, 
reversing, D.C., 28 F.Supp. 177— 
U. S. V. Hastings, Miss., 56 S.Ct. 
218, ’ 296 U.S. 188,‘ 80 L.Ed. 148. 

25 C.J. p 917 note 81 [b], [d], [h], 
[i], Cj]. 
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the unconstitutionality of the statute was not .a 
co-nstruction of the indictment, but a ruling that it 
failed to state an offense in view of the act’s inva- 
lidity.^? A decision that the false claims statute 
does not apply to false representations made to ob- 
tain benefits under an invalid act was based on a 
construction of the false claims statute, sp.that the 
supreme court had jurisdiction of the appeal.®'^ 

The whole case is not open to review, but the re- 
view must be confined to the decisions enumerated 
in the statute.^^ The supreme court will not pass 
on the sufficiency and construction of the indict¬ 
ment, but will accept the district courf s interprc- 
tation of the indictment and confine its decision to 
the validity and construction of the statute on which 
the indictment was founded.^® A point not special- 
ly considered or decided by the district court and 
not assigned as error by the government, but ap- 
parently raised and discussed for the first time on 
appeal, will not be discussed by the supreme court.^^ 

In reversing the lower courds decision on the con¬ 
struction of the statute on which the indictment was 
based, the supreme court may leave it open to the 
trial court to pass on such of the grounds of dc- 
murrer as were not considered in the former rul- 
ing.92 Where the district court sustained a demur- 
rer to an indictment on the ground that a fcderal 
statute was inapplicable to the facts alleged in the 
indictment, but did not consider the applicability of 
another federal statute, the supreme court may rc- 
mand the case for consideration by the court bclow 
of the applicability of such other statutc.93 
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. The Criminal Appcals Act is inapplicable to crim- 
inal cases tried in the supreme court of the District 
of Columbia, notwithstanding such court is clesig- 
nated as a court of the United States and invt\sted 
with the samc power and jurisdiction as fe(h'ral dis¬ 
trict courts, such statute not impliedly rei)C'aling the 
appellate system created for the District of Colum¬ 
bia by the code thereof.’^'* 

Earlicr siatutcs. Judicial Code § 28 U.wS.C.A. 

§ 345, proyiding for dircet review l)y the supreme 
court of judgments of district C(Mirts, excludes di- 
rect appcals except as therein provided, and hence 
the early statutos providing for such appeals in 
criminal cases are superseded awS well as the practicc 
provided for therein.^^ 

§ 224. Judgments on Claims against United 
States 

Judflments of the district courts In the exercise of 
the power conferred on them by the Tucker Act wore 
formerly reviewable exclusively by the supreme court. 

Judicial Code § 238, 28 U.wS.('.A. § 345, as aitiend- 
cd by the Act of February 13, hU5, providing that 
a direct review hy the snprente conrl of a jndgment 
or dccrce of a district comi may be had as therein 
provided and not otherwise, makes no iirovision with 
respeet to judgments on claims against tlu» United 
States. It was formerly held, how(‘ver, lliat jndg- 
ments of the district comis in the exercisc c)f the 
power conferred on them by the Ihicker Act, jti- 
dicial Code § 24 (20), 28 U.S.C.A. § 41 (20), to de¬ 
cide claims against the United States were review- 
ablc directly and exclusively by the supreme court.*^^ 
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86. tJ.S,—U. S. V. Kapp, Okl., 58 S. 
Ct. 182, 302 U.S. 214, 82 L.Ed, 205. 

87. U.S.—U. S. V. Kapp, supra. 

88. U.S.—U. S. V. Borden Co.. Ili, 
•60 S.Ct. 182, 308 U.S. 188, 84 L.Ed. 
181, reversing", D.C., 28 F.Supp. 177. 

25 C.J. p 917 note 89. 

89. U.S.—U. S. V. Classic, La., 61 S. 

Ct. 1031, 318 U.S. '299, 85 L.Ed. 
1368, reversing, D.O., 35 F.Supp. 

66, and rehearing" denied 62 S.Ct. 
61, 314 U.S. 707, 86 L.Ed. 565— 
U. S. V. Hasting^s, Miss., 56 S.Ct. 
218, 296 U.S. 88, 80 L.Ed. 148. 

9a U.S. —u. s. V. Classic, La., '61 S. 
Ct. 10'31, 313 U.S. 299, 85 L.Ed. 1368, 
reversing", U.C., 35 F.Supp. 66, and 
rebearingr denied 62 S.Ct. 61, 314 U. 
S. 707, 86 L.Ed. 565—U. S. v. Gilli- 
land, Tex., 61 S.Ct. 518, 312 U.S. 
86, 85 L.Ed. 598, reversing", D.C., 35 
F.Supp. 181—U. S. V. Darby, Ga., 
61 S.Ct 451, 312 U.S. 100, 657, 85 
L.Ed. 609, 133 A.L.R. 1430, revers¬ 
ing, D.C., 32 F.Supp. 734—U. S. v. 
Borden Co., Ill, 60 S.Ct 182, 308J 


U. S. 188, 84 I..Ed. 181, reversing, 
D.C., 28 F.Supp. 177—U. S. v. ITast- 
ings, Miss., 56 S.Ct 218, '206 U.S. 
88, 80 L.Ed. 148—TT. S. v. Yuglno- 
vich, Or., 41 S.Ct 531, 256 U.S. 450, 
'65 L.Ed. 1043, affirming, D.O., U. S. 

V. Yuginni, 26$ F. 74 6. 

25 C.J. p 917 note 81 [m]. 

On wMch statute indictiuent founded 
In prosecutlon for consplring to 
commit an offenso against the Unit¬ 
ed States, the statuto on 'whlch tho 
indictment is founded, wlthin mean- 
ing of statute authorlzlng an appeal 
direct to supreme court from ruling 
involving construction of statuto on 
which indictment is founded, is tho 
statute, at the violation of which 
the conspiracy is almed.—U. S. v. 
Kapp, Okl, 58 S.Ct. 182, 302 U.S. 214, 
82 L.Ed. 205. 

91. U.S.—U. S. V. Classic, La., 61 S. 
Ct. 1031, 313 U.S. 299, 86 L.Ed. 
13'6S, reversing, D.C., 35 F.Supp. 66, 
and rehearing denied 62 S.Ct. 61, 
314 U.S. 707, 86 L.Ed. 666. 


92. XT.S.—TT. S. V. rVU'inr & A. K. ^ 
Nav. Co., Ala.ska, 3.3 H.Ci. 4 43, 228 

U. S. 87, 67 T..E(l 712. 

93 . ir.S.—U. V. Malphura, Fla., 62 
S.Ct. 897, 316 U.S. 1. «6 L.Fh. 1227, 
vaoating, D.C., 41 F.Supp. 817. 

94. U.S.—ir. S. V. Hurroughs, D.O.. 
53 S.Ct. 674, 289 U.S. 159, 77 Xj.M, 
1090. 

95. DftclMions und«r X'«p«ia«d itat- 
utes 

U.S.—IIudHon V. Parker, Ark., 16 S. 
Ct. 450, 160 U.S. 277, 39 L.Fcl. 424— 
In re 'tHaasen, N.Y., 11 S.Ct. 733, 
■140 'U.S. 200, 35 L.Fd. 409—ICx 

parte Cordon, KY., 1 Hhutk 60.3, 17 
r..Etl 131—Stoki^H V, U. S., Ala., 60 
F. 597, 508. 9 C.C.A. 152. 

25 C.J. p 916 notea 60-79. 

90. U.S.—Ueadlng Stiusl Castlng Co. 

V. U. S., Pa., 46 S.Ct. 469, 268 U.S. 
186, '69 Ij.Ed. 007, iranHfcTrttd, see, 
C.C.A., 293 F. 386—Campladl v. U. 
S., Chio, 45 S.Ct. 116, 266 U.S. 368, 
69 L.Ed. 328. 

25 C.J. p »18 notos 91-93. 
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4. ReVIEW or DeCISIONS OF COURTS OF TeRRITORIES and OuiiiYING Possessions 


§ 227 


§ 225. In General 

As a general rule the United States supreme court 
pays deference to the understanding of territarial courts 
on matters of local concern. Where a territory is ad- 
mitted as a state whiie appellate proceedings from the 
territorlal court are pending, the supreme court on re- 
versal will remand the case to the state court rather 
than to the territorial court. 

As a general rule the United States supreme court 
pays deference to the understanding o£ territorial 
courts on matters of local concern,and it will not 
ordinarily review questions of practice in such 
courts where the practice followed was based on 
local procedure.^^ Where a territory is admitted as 
a state pending an appeal from the territorial court 
to the United States supreme court under a statute 
permitting a direct appeal, the latter court, on re- 
versing, will remand the cause to the supreme court 
of the new state.^^ A judgment of a state court in 
a case transferred to it from a territorial court is 
not subject to review by the United States supreme 
court merely because the action was begun in a ter¬ 
ritorial court.i The majority of the decisions ren- 
dered by the United States supreme court on ap¬ 
peal from courts of territories which have since 
become States are no longer of such importance as 
to require extended consideration, and, therefore, 
they are merely cited or referred to in the footnote 
without further discussion.2 

§ 226. Alaska 

Direct appellate jurisdiction of decisions of the dis- 
trict court for the DIstrict of Alaska is vested in the 
Circuit court of appeais rather than the United States 
supreme court under 28 U.S.C.A. § 225, but under 28 
U.S.C.A. § 349a a direct appeal to the United States 
supreme court is permittedi under certain circumstances 
where the decislon is against the constitutionallty of any 
act of congress. 


Under 28 U.S.C.A. § 225, appellate jurisdiction 
of decisions of the district court for the District 
of Alaska, or any division thereof, in ali cases, is 
vested in the Circuit court of appeais for the ninth 
Circuit, but under the Act of August 24, 1937 c 754 
§ 2, 28 U.S.C.A. § 349a, an appeal may be taken 
directly to the United States supreme court in any 
suit or proceeding in any court of the United States 
to which the United States, or any agency thereof, 
or any officer or employee thereof, as such officer 
or employee, is a party, and in which the decision 
is against the constitutionality of any act of con¬ 
gress, and, under c 754 § 5 of the Act, 50 U.S.St. at 
L. p 753, the term “court of the United States” is 
defined as including the courts of record of Alaska. 
Under early statutes no longer in force a direct re¬ 
view by the United States supreme court was per- 
mitted under certain prescribed circumstances.^ 
Review by the supreme court of decisions of the 
Circuit court of appeais generally is considered su¬ 
pra §§ 203, 204. Appellate jurisdiction of the Cir¬ 
cuit court of appeais, and the procedure therein, 
is considered infra §§ 287--301. 

§ 227. Canal Zone 

Under the federal statutes direct appellate Jurisdic¬ 
tion of judgments and decrees of the United States dis¬ 
trict court for the District of the Canal Zone is vested 
in the Circuit court of appeais rather than in the su¬ 
preme court of the United States. 

Appellate jurisdiction of the judgments and de¬ 
crees of the United States district court for the Dis¬ 
trict of the Canal Zone is vested in the Circuit court 
of appeais for the fifth circuit under Judicial Code 
§ 128, as amended, 28 U.S.C.A. § 225 and 48 U.S. 
C.A, § 1356, and such appellate jurisdiction, under 
the express provisions of the Act of September 21, 


97. U.S.~Waialua Agrr. Co. v. Chris- 
tian, Hawaii, 59 S.Ct. 21, 305 U.S. 
91, 83 L.Ed. 60, reversingr, C.C.A., 
Ohristian v. Waialua Agr. Co., 93 1!’. 
3d 603, rehearing denied 94 P.2d 
806, certiorari g-ranted 58 S.Ct. 949, 
304 U.S. 553, 83 L.Ed. 1523, re- 
hearing denied 59 S.Ct. 240, 305 U. 
S. 673, 83 L.Ed. 436—Christian v. 
Waialua Agr. Co., Hawaii, 59 S.Ct. 
21, 30’5 U.S. 91, 83 L.Ed. 60, revers- 
ing, C.C.A., 93 P.2d 603, rehearing 
denied 94 P.2d 806, certiora- rant- 
ed 58 S.Ct. 949, 304 U.S. 553, 82 L. 
Ed. 1523, rehearing denied 59 S.Ct. 
240, 305 U.S. 673, 83 L.Ed. 436— 
Matos V. Hermanos, Puerto* Rico, 57 
S.Ct. 529, 300 U.S. 429, 81 L.Ed. 728, 
rehearing denied 57 S.Ct. 787, 301 
U.S. 712, 81 L.Ed. 1365—Jones v. 
Springer, N.M., '33 S.Ct. 64, 226 U. 
S. 148, 57 L.Ed. 161. 

25 C.J. p 838 note 88. 


98. U.S.—Schmidt v. Bank of Com- 
merce, N.M., 34 S.Ct 730, 234 U.S. 
64, 58 L.Ed. 1214—Sweeney v. Lom- 
me, Mont, 22 Wall. 208, 22 L.Ed. 
727. 

25 C.J. p 919 note 98. 

99- U.S.—^Elliott V. Chicago, M. & 
St P. R. Co., Dak., 14 S.Ct 85, 150 
U.S. 245, 37 L.Ed. 1068—Teague v. 
Maddox, Mont, 14 S.Ct 46, 150 U.S. 
128, 37 L.Ed. 1025. 

1. U.S.—Van Uyke v. Cordova Cop- 
per Co., 34 S.Ct 884, 234 U.S. 188, 
68 L.Ed. 1273, dismissing appeal 
132 P. 94, 14 Ariz. 499. 

2. U.S.—Bonnifield v. Price, Wyo., 14 
S.Ct 1194, 154 U.S. '672, 26 L.Ed. 
1022—Benites v. Hampton, Utah, 8 
S.Ct 254, 123 U.S. 519, 31 L.Ed. 
260—Crawford v. Haller, Wash., 4 
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S.Ct 697, 111 U.S. 796, 28 L.Ed. 
602—Cannon v. Pratt, Utah, 99 U. 
S. 619, 25 L.Ed. 446—Stringfellow 
V. Cain, Utah, 99 U.S. 610, 25 L.Ed. 
421. 

25 C.J. p 918 note 94 [aj, [b], p 825 
notes 73, 74—3 C.J. p •391 note '22, 
p 325 note 94 [a], p 378 note 85, 
p 405 note 26 [b]—4 O.J. ,p 185 
note 56. 

3. U.S.—Itow V. U. S., Alaska, 34 S. 
Ct 699, 233 U.S. 581, 58 L.Ed. 1102. 

Appeal denied from mllng other than 
flnal judgment 

,U.S.—Pacific Coast SS. Co. v. U. S., 
Alaska, 23 S.Ct 157, 187 U.S. 454, 
47 L.Ed. 256—Pacific Steam Whal- 
ing Co. V. U. S., Alaska, 23 S.Ct 
154, 187 U.S. 447, 47 L.Ed. 263, af- 
flrming^ D.C., 99 P. 334. 
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1922, c 370 § 3, 48 U.S.C.A. § 1356, is subject to 
the rig-ht of review by the supreme court of the 
United States as in other cases authorized by law. 
Under Judicial Code § 238, as amended January 28, 
1915, a question of jurisdiction was appealable di- 
rect to the United States supreme court, but the 
Act of September 21, 1922 c 370 § 3, 48 U.S.C.A. 
§ 1356, rendered Judicial Code § 238 inapplicable 
in this respect.4 

Review by the supreme court of decisions of the 
Circuit court of appeals generally is considered su¬ 
pra §§ 203, 204. 

Appellate jurisdiction of the circuit court of ap¬ 
peals, and the procedure therein, is considered infra 
§§ 287-301. 

§ 228. Hawaii and Puerto Rico 

Under 28 U.S.C.A. § 225 the United States supreme 
court has no direct appellate Jurisdiction of decisions of 
the supreme courts or dlstrict courts of Puerto Rico and 
Hawaii, but under 28 U.S.C.A. § 349a, a direct appeal to 
the United States supreme court from courts of record 
of Puerto Rico and Hawaii is permitted under certain 
circumstances where the decislon is against the consti- 
tutionality of any act of congress. In reviewing a case 
which has origlnated in the local courts the federal 
smpreme court will, as a general rule, accept thelr con- 
struction of local statutes or thelr understanding on 
matters of local concern. 

Under former statutes the United States supreme 
court had direct appellate jurisdiction of decisions 
rendered by the supreme courts of Puerto Rico and 
Hawaii.® The Act of February 13, 1925 c 229 § 13 
abolished this direct appellate jurisdiction, and un¬ 


der other provisions of the Act of February 13, 
1925 c 229, 28 U.S.C.A. § 225, the circuit court of 
appeals has been given jurisdiction of a direct re¬ 
view of the decisions of thesc courts under certain 
prescribed circumstances, and of the United States 
district courts for Hawaii and for Puerto Rico, 
but, as stated supra §§ 203, 204, the suj^remc court 
may in some cases review decisions of the circuit 
court of appeals. Under ihc Act of August 24, 1937 
c 754 § 2, 28 U.S.C.A. § 349a, an appeal may bc 
taken directly to the United States supreme court in 
any suit or procceding in any court of the United 
States to which the United States, or any agcncy 
thercof, or any officer or employec thercof, a.s such 
officcr or cmploycc, is a party and in which the de- 
cision is against the constitutionality of any act of 
congress, and, under c 754 § 5 of the Act, 50 U.S.St. 
at L. p 753, the term “court of the United States’' 
is defined as inclucling the courts of record of lla- 
waii and Puerto Rico. Review of deci.sions of clis- 
trict courts by the United States supreme court is 
considered in dctail supra §§ 205-224. Appellato 
jurisdiction of the circuit court of appeals, and the 
procedure therein, is considered infra §§ 287-301. 

The supreme court in reviewing a case which has 
origiiiatcd in the courts of Puerto Rico or Hawaii 
is unwilling to ovcrritlc Ihc local tribunals on mal- 
ters of purcly local concern uuless the decisions aro 
shown to be clcarly wrong, and Ihcrcfore, as a gen- 
eral rule, it will accept the construction of local 
statutes or the understanding on matters of local 
concern by the ihierto Rican® or Hawaiian'^ su¬ 
preme court 


4. U.S.—McGonaughey v. Morrow, 
Canal Zone, 4-1 S.Ct 7S, 263 U.S. '39, 
68 L.Ed. 153, afflrmingr, C.C.A., 279 
F. 617. 

a. U.S.—Goto V. Lane, Hawaii, 44 S. 
Ct. 525, 2'65 U.S. 3S3, 68 L.Ed. 1070 
—^Balzac v. People of Porto Rico, 
Puerto Rico, 42 S.Ct 343, 258 U.S. 
298, 66 L.Ed. 627—Ana Maria Su¬ 
gar 'Co. V. Quinones, Puerto Rico, 
41 S.Ct 110, '254 U.S. 245, 65 L.Ed. 
246, affirming, 251 F. 499, 163 C.C. 
A. 493, certiorari granted 39 S.Ct 
11, 248 U.S. 656, 63 L.Ed. 419— 
Hapai v. Brown, Hawaii, 36 S.Ct 
201, ,239 U.S. 602, 60 L.Ed. 407. 

25 C.J. p 919 notes 1-3—3 C.J. p 586 
note 29 [b]. 

Time wbeni appeals flrst allowed 

'Not until the passage of Act of 
Congress pf March 3, 1906 were ap¬ 
peals allowed from the supreme court 
of Hawaii to the supreme court of 
the Upited States on other than fed-‘ 
erkl questlons.—In re Estate of Al- 
leh, 35 Hawaii 601. 

U.S.—Peo-ple of Puerto Rico v. 
Rubert Hermanos, Inc., Puerto 


Rico, 62 S.Ct 771, 316 U.S. 637, 
86 L.Ed. 1081, revorsing, C.C. A., 
Plermanos, Inc., v. I’c*ople of Puerto 
Rico, 118 F.2d 752—Sancho v. Ya- 
'bucoa Sugar Oo., Puerto lUco, 69 
S.Ct, '626, 306 U.S. 506, 307 U.S. | 
613, 83 L.Ed. 946, rovcrsing, C.C.A., 
Porto Rico Pertilizer Co. v. Sancho, 
98 P.2d 398, certiorari granied San¬ 
cho V. Yabucoa Sugar Co., 69 S.Ct. 
460, 306 U.S. 622, 8S L.Ed. 1027— 
Diaz V. Gonzalez, Puerto Rico, 43 
S.Ct 286, 261 U.S. 102, 67 L.Ed. 
550, reversing, C.C.A., Lugo v. Z3ftn- 
itez, 276 F. 108—Cardona v. Quin¬ 
ones, Puerto Rico, 30 S.Ct 346, 240 
U.S. 83, 60 L.Ed. 538—Nedal v. 
May, Puerto Rico, 34 S.Ct 611, 233 
U.S. 447, 58 L.Ed. 1040—Kalani- 
anaole v. Smlthles, Hawaii, 33 S. 
Ct 169, 226 U.S. 462, 67 L.Ed. 303. 

Taxlttg acte of Puerto Bloo aro 

purely “local" as respects diaposi- 
tion of federal supreme court to ac¬ 
cept construction placed by local 
court on local statutes and to sus- 
tain 3uch construction in the absence 
of ciear and manifest error.—Sancho 
V. Yabucoa Sugar Co., Puerto Rico, 
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69 S.Ct 626, 306 U.S. 605. 307 U.S. 
613, 83 L.Ed, 946, revorHlng, C.C.A., 
r^orto Rico Fertlltzf^r t\>. v. Sancho, 
08 F.2d 308, certiorari grauted San¬ 
cho V. Yabucoa Sugar C\)., 69 S.Ct. 
460, 306 U.S. 622, 83 L.Ed. 1027. 
interpretatlQu aooapted by pnwjtlce of 
oommimlty 

Where tho Intorprelatlon of Puer¬ 
to RIcan statutes by the Puerto Rl- 
can courtH as permltting a Judge oth- 
or than tho one spoclally denignated 
by statute, but having Jurisdiction 
oC the cla«H of cases, to take Juris¬ 
diction on submisslon of the particu- 
lar case to hlm, has been aoeepted 
by tho praciioe of the oommunity, it 
should not be dlsturbed, cxcept on an 
Inoscapable concluslon that it is 
wrong.—Dlaz v. Gonmlez, Puerto 
Rico, 43 S.Ct 286, 261 U.S. 102, 67 L. 
Ed, 660, reversing, C.C.A., Lugo v. 
Benitez, 276 F. 108, 

7« U.S.^—Inter^-Iflland Steam iNav. Co. 
V. Territory of Hawaii, by Public 
Utilities Commission of Hawaii, 
Hawaii, 69 S.Ct 202, 305 U.S. aO'6, 
83 L.Ed. 189, afnrmlng, C.C.A., 96 
F.2d 412, certiorari granted Inter- 
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§ 229. Philippine Islands 

The United States supreme court has jurisdiction to 
review by certiorari under prescribed circumstances de¬ 
cisione of the supreme court of the Philippine Islands. 
As a general rule it will not overrule the local court's 
decisions on questione of local law, but under particular 
circumstances it will exercise its own independent judg- 
ment. 

Under the Act of February 13, 1925 c 229 § 7, 28 
U.S.C.A. § 349, and substantially identical provi- 
sions of earlier statutes,^ the United States supreme 
court has been given appellate jurisdiction in any 
case in the supreme court of the Philippine Islands 
wherein the constitution or any statute or treaty of 
the United States is involved,^ or wherein the value 
in controversy exceeds twenty-five thousand dol- 


lars,iO or wherein the title or possession of real es- 
tate exceeding in value the sum of twenty-five thou¬ 
sand dollars is involved or brought in question,^^ 
on the petition of a party aggrieved by the final 
judgment or decree.^^ The reviewing power was 
formerly exercised through an appeal or writ of er¬ 
ror,but a review by writ of error or appeal is now 
prohibited, and the supreme court is authorized to 
require, by certiorari, that the cause be certified to it 
for review and determination with the same power 
and authority, and with like effect, as though 
brought up by writ of error or appeal.The su¬ 
preme court will not review a question which has 
become moot.^^ 

The United States supreme court is not disposed, 


Island Steam Nav. Co. v. Territory 
of Hawaii by Public Utility Com- 
mission, 59 S.Ct. 68, 305 U.S. 580, 83 
L.Ed. 366—Waialua Agr. Co. v. 
Christian, Hawaii, 59 S.Ct. 21, 305 
U.S. 91, 83 L.Ed. 60, reversing, C.C. 
A., Christian v. Waialua Agr. Co., 
93 F.2d 603, rehearing denied 94 P. 
2d 806, certiorari granted 58 S.Ct. 
949, 304 U.S. 553, 82 L.Ed. 1523, and 
rehearing denied 59 S.Ct. 240, 305 
U.S. 673, 83 L.Ed. 436—Christian v. 
Waialua Agr. Co., Hawaii, 59 S.Ct. 
21, 305 U.S. 91, 83 L.Ed. 60. revers- 
ing, C.C.A., 93 F.2d 603, rehearing 
denied 94 F.2d 806, certiorari grant- 
ed 58 S.Ct. 949, 304 U.S. 553, 82 L. 
Ed. 1523, and rehearing denied 59 
S.Ct. 240, 305 U.S. 673, 83 L.Ed. 
436—Lewers & Cooke v. Atcherly, 
Hawaii, 32 S.Ct. 94, 222 U.S. 285, 
56 L.Ed. 202—Kealoha v. Castle, 
Hawaii, 28 S.Ct. 684, 210 U.S. 149, 
52 L.Ed. 998. 

Adoption of one of several recognized 
rnles 

Where the supreme court of Ha¬ 
waii adopts one of two or more rec¬ 
ognized rules of law involving no 
federal question, “the federal su¬ 
preme court would, we think, refuse 
to disturb that action.”—In re Estate 
of Allen, 36 Hawaii 501. 

a The Act of July 1, 1902 c 1369 § 

10 was substantially identical with 
the Act of 1925 § 7, except that it 1 
provided for review on appeal or by 
writ of error instead of by certiorari. 
—Asiatic Petroleum Co., Philippine 
Islands, v. Insular Collector of Cus- 
toms, Philippine, 56 S.Ct. 651, 297 U. 
S. 666, 80 L.Ed. 967. 

9.. U.S.—Alberto v. Nlcolas, Philip¬ 
pine, 49 S.Ct. 317, 279 U.S. 139* 73 
L.Ed. 642—Alejandrino v. Quezon, 
Philippine, 46 S.Ct. 600, 271 U.S. 
528, 70 L.Ed. 1071., 

25 C.J. p 9,20 not^s. 8-11. 

Title, right, or privilege of the ITi^t^ 
ed. States 

Und^p expresis provisions of. form^, 
er statutes the supreme court also 


had jurisdiction if any title, right, 
or privilege of the United States was 
involved.—^Board of Public Utility 
Comrs. V. Manila Electric R. & Light 
Co., Philippine, 39 S.Ct. 272, 249 U.S. 
262, 63 L.Ed. 59-6. 

Interpretation of organlc law 

United States supreme court has 
jurisdiction on certiorari to review 
judgment of supreme court of Philip¬ 
pine Islands in quo warranto pro- 
ceedings involving interpretation of 
organic law.—^Alberto v. Nicolas, 
Philippine, 49 S.Ct. 317, 279 U.S. 139, 
73 L.Ed. '642. 

TradiiOLg v3dth Enemy Act 

Supreme court has jurisdiction to 
review judgment of Philippine Is¬ 
lands supreme court refusing effect 
to foreign judgment involving con- 
struction of Trading wifh Enemy 
Act.—Ingenohl v. Walter E. Olsen & 
Co., Philippine, 47 S.Ct 451, 273 U.S. 
541, 71 L.Ed. 762. 

Philippine Tariff Act of 1909 con- 
stituted “statute of United States," 
within federal statute giving United 
States supreme court jurisdiction to 
review decision of supreme court of 
Philippine Islands involving statute 
of United. States, as against conten- 
tion that Tariff Act was converted 
into law of Philippine Islands by act 
giving Philippine legislature concur¬ 
rent power with congress to amend,! 
alter, or repeal tariff laws.—Asiatic 
Petroleum Co., Philippine Islands, v. 
Insular Collector of Customs, Philip¬ 
pine, 56 S.Ct. 651, 297 U.S. 666, 80 L. 
Ed. 967. 

10- U.S.—Gonzalez v. Romari Catho- 
lic Archbishop of Manila, Philip¬ 
pine, '50 S.Ct. 5. 280 U.S. 1, 74 L.Ed. 
131—Pampanga Sugar Mills v. 
Trinidad, Philippine, 49 S.Ct. 30^, 
279 U.S. 211, 73 L.Ed. 6f6o. 

25 C.J. 920 note 13. 

11. U.S.—Harty v. Municipality of 
■Victoria,'Philippine, 38 S.Ct. 4, 226 
U.S.. 12, ,67 L.Ed. 103- 
25 O. J. p 920 note 14. 

13-7;, 


12. Pinality of judgfment 

A judgment of the supreme court 
of the Philippine Islands which di- 
rects the entry of judgment for 
plaintiff below, in accordance with 
its decision, but leaves to the lower 
court the judicial determination of 
the exact amount for which the judg¬ 
ment shall be entered, is not final for 
the purpose of seeking a review by 
the United States supreme court.— 
Martinez v. International Banking 
Corp., Philippine, 31 S.Ct 408, 220 U. 
S. 214, 55 L.Ed. 438. 

13. U.S.—Philippine Sugar Estat<^ 
Development Co. v. Government oH 
Philippine Islands, Philippine, 38 S. 
Ct 513, 247 U.S. 385, 62 L.Ed. 1177 
—Montelibano v. La Compania 
General De Tobacos De Filipinas, 
Philippine, 36 S.Ct 617, 241 U.S. 
455, 60 L.Ed, 1099—^De La Rama v. 
De La Rama, Philippine, S.Ct 
518, 241 U.S. 154, 60 L.Ed. 932— 
Gsell V. Insular Collector of Cus¬ 
toms, Philippine, 36 S.Ct. 39, 239 U. 
S. 93, 60 L.Ed. 163—Paraiso v. U. 
S., Philippine, 28 S.Ct 127, 207 U. 
S. 368, 52 L.Ed. 249. 

3 C.J. p 1330 note 42 [b]^2'5 C.J. p 
921 note 15. 

14. U.S.—^Alejandrino v. Quezon, 
Philippine, 46 S.Ct. 600, 271 U.S. 
528, 70 L.Ed. 1071. 

15. U.S.—^AJejandrino v, Quezon, su¬ 
pra. 

Suspeuslou of Philippine senator 

A question as to whether a Philip¬ 
pine senator was properly suspended 
and the jurisdiction of the Philippine 
supfeme court to require the senate 
to rescind its resolution suspending 
the senator became moot where the 
period of suspension expired before 
the hearing in the United States su- 
prelne court.—^Alejandrino v. Quezon, 

I supra. 

Incidental featnre in case 

Where an incidental feature of a 
case in which the main features have 
become moot does not present ia, prop- 
er subject for determination, or is 
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except for cogent reasons, to overrule the decision 
of the Philippine supreme court on questions involv- 
ing the intcrpretation of the local law and its ap- 
plication to particular facts,^^ but it is free to ex- 
ercise its independent judgment, and it need not ac- 
cept the local court’s interprctation of the local 
The supreme court will not show the same- 
deference to the local court’s intcrpretation of a 
local statute involving delicate international rela- 
tions as to its judgment on purely local matters.^^ 

§ 230. Virgin Islands 

The United States supreme court has no drrect ap¬ 


pellate Jurisdiction of decisione by the district court of 
the Virgin Islands. 

Under 28 U.S.C.A. § 225, appellate jurisdiction of 
decisions by the district court of the Virgin Islands 
is vested in ali cases in the Circuit court of appeals 
for the third circuit, and no direct appcdlate juris¬ 
diction is vested in the United States supreme court. 
Review by the United States supreme, court of de¬ 
cisions of the circuit court of appeals gcnerally is 
considered supra §§ 203, 204. Appellate jurisdiction 
of the Circuit court of appeals, and the procedurc 
therein, is considered infra §§ 287-v301. 


5. Review of Decisions of Courts of District of Columbi a 


§ 231. Court of Appeals 

Review by the United States supreme court of 
decisions of the United States court of appeals for 
the District of Columbia is considered infra §§ 232, 
233. Certification of questions to the United States 
supreme court is considered generally supra § 202. 

§ 232. - By Appeal 

Under speciflc provisions of the federal statute, 28 
U.S.C.A. § 347, the United States supreme court may 
review decisions of the United States court of appeals 
for the District of Columbia oniy by certiorari, but un¬ 
der 28 U.S.C.A. § 349a, an appeal is permitted under cer- 


tain circumstances where the decision Is against the 
constitutionality of an act of congress. 

The provisions of the Act of h^bruary 13, 1925 c 
229 § 1, 28 U.S.C.A, § 347, which relato spocifically 
to review by the United States supianno court of 
decisions of ihc United States court of ai)poals for 
the District of Columbia, permit only a review by 
certiorari and they aholish all other iiietliocls of re¬ 
view not provided for therein. Under the former 
statute, Judicial Code § 250, a review hy appeal or 
writ of error was pcrmissible under cerlain pre- 
scribed circumstances which are considert^d in 25 
Corpus’Juris page 922 note 32-'page 923 note 41, 


not presented so as to afford tho su- 
premft court sufficient Information 
concerning: it, the court will treat the 
whole cause as moot.—Alejandrino v, 
Quezon, supra. 

10. U.S.—American Trading- Co. v. 
H. E. Heacock Co., Philippine, 52 
S.Ct 387. 285 U.S. 247, 76 L.Bd. 740 
—Tu Congr ®ng v. Trinidad, Phil¬ 
ippine, 46 S.Ct. 619, 271 U.S. 500, 
70 L.'Ed. 1059—Alzua v. Johnson, 
Philippine, 34 S.Ct. 27, 231 U.S. 106, 
5S L.Bd. 142. 

25 C.J. p 920 note 8 [a] (1). 

Iiocal practice 

On the auestion whether the origi- 
nal judgment creditors alone can sue 
on a judgment in favor of a trustee 
and the beneficiary, where a new 
trustee has been appointed and the 
judgment has been asslgnod to him, 
the supreme court will not go behind 
the local practice.—Kalanianaole v. 
Smithies, Hawaii, 33 S.Ct. 1'69, 226 U. 
S. 4'62, 57 L.Bd. 303. 

17. U.S.—American Trading Co. v. 
H. E. Heacock Co., Philippine, 52 
S.Ct. 387, 285 U.S. 247, 76 L.Bd. 
740—Tu Oong Eng v. Trinidad, 
Philippine, 46 S.Ct. 619, 625, 271 
U.S. 500, 70 L.Bd. 1059. 

25 C.J. p 920 note 8 [a] (2). 

Analogy as to construction. hy state 
court 

‘‘The suggestlon has been made in 


argument that wc should accept the 
constructlon put upon a statuto of 
the Philippine Islands hy thelr Su¬ 
preme Court as we would the eon- 
struction of a state court in passing 
upon the federal eonstituHonaIi(y of 
a state statute. 'The analogy is not 
complete. The Philippines are with- 
in the exclusive jurisdiction of the 
United Statos govornmont, wlth com¬ 
plete power of leglslation in Con¬ 
gress over them, and whon the inter- 
pretation of a Philippine statuto 
come.s before us for review,' we may, 
if Ihcre bo need therefor, rc-oxaminc 
it for ourselves as tho court of last 
resort on such a questlon.”—Tu Cong 
Eng V. Trinidad, supra. 

18. U.S.—Xngonohl v. -W-alter E. 01- 
sen & Co., Phill-ppinc, 47 S.Ct. 451, 
273 U.S. 641, 71 L.Bd. 762. 

19. Additlonal decisions under form¬ 
er statutes 

(1) After the allowance of a writ 
of error from the United Statos su¬ 
preme court to the court of appeals 
of the 'District of Columbia, the causc 
has passed beyond the jurisdiction 
of the court of appeals.—Heltmullor 
V. Stokes, 41 S.Ct. 522, 256 U.S. 359, 
65 L.Bd. 990, reverslng 266 F. 1011, 49 
App.D.C. 391. 

(2) On appeal or writ of error the 
supreme court may determine all 
questions presented by the record.— 
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McOownn v. Parlsh, 35 S.Ct. 543, 237 
IT.S. 285, 59 L. 10(1. 055, r('V(*rslPK' 39 
App.T>.(\ 184--Mrtgrudor v. Drury, 35 
S.Ct. 77, '235 XT.H. 106, 59 T-.Ed. 151 
rcwcrsing 37 App.D.C. 519. 

(3) Th(‘ HUpr(‘m(' court mny (Uit(‘r 
the Judgnumt which should have 
h(‘(‘n rondciHul by th<* court helow.— 
Dakcr v. WarncT, 34 S.Ch. 175, 231 
n.a 588, 58 LKd. 384, reverslng 36 
App.D.C. 493. 

(4) JOrrors not of a fundamenlal 
charnct(‘r, which wcre not prcHcntfHl 
lo th(‘ low(‘r i‘ouri for (‘onsldcrallon, 
and which W(*ro wnlvcti, will tuU be 
<!on8ld(‘r(Kl on an appeal,—Magruder 
V. Drury, suprfi. 

(5) A r(‘vl(w can he had only In 
the case of a Judgmtuit or a decrcc 
which Is ilnal In Us nature.—TJald- 
win Co. V. R. H. TTownrd t^o., 41 S.Ct 
105, 256 IT.S. 35, 05 L.Bd. Kl'6, dla- 
mlBsing app(‘al and chmylng certio¬ 
rari Moward Co. v. Haldwin Co„ 48 
App.XXC. 487—25 C.J. p 924 note 49, 

(‘6) A decree of tho court of ap¬ 
peals for the District of Ch)lumhla, 
(llsmlssing a hili for want of Jurla- 
dlction, is a tlnal decree.—U. S. ex rei. 
lialdwin Co. v. Eobertson, 44 S.Ct. 
508, 265 U.S. 168, 68 I..Ed. 962, re- 
vorsing Robertson v. U. S., ex rei. 
Baldwin Co., 287 F. 942, 62 App.D.C. 
368. 
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and, under the limitations of the statute, a review by I arising under the patent laws,^® the Copyright 
appeal or writ of error was not available in a case | 


(7) A decree of the court of ap- 
peals of the District of Columbia, af- 
firming" and remanding a decree di- 
recting that tw'o parcels of land sep- 
arately covered by trust deeds be 
sold as an entirety or in parts, in the 
discretion of the trustees, is not final 
for the purpose of an appeal to the 
supreme court of the United States. 
—Warner v. Grayson, 26 S.Ct. 240, 
200 U.S. 257, 50 L.Ed. 470, modifying 
24 App.D.O. 55. 

(8) Judgment of court of appeals, 
refusing jurisdiction of appeal from 
commissioner of patents, is not a 
“judicial judgment,” reviewable by 
supreme court.—Postum Cereal Co. v. 
California Fig Nut Co., 47 S.Ct 284, 
27'2 U.S. 693, 71 L.Ed. 478, dismissing 
appeal 297 P. 544, 54 App.D.C. 285— 
48 C.J. p 162 note 64. 

(9) An appeal will lie to the su¬ 
preme court of the United States 
from a decree of the court of appeals 
of the District of Columbia reserving- 
a decree of the supreme court of the 
District for dissolution of a prelim- 
inary injunction and remanding the 
cause for entry of a permanent in¬ 
junction.—Chesapeake & Potomac 
Telephone Co. v. Manning, 22 S.Ct. 
881, 186 U.S. 238, 46 L.Ed. 1144, re- 
versing 18 App.D.C. 191. 

(10) A writ of error, instead of an 
appeal, is the proper method to re¬ 
view a decision in a proceeding in 
substance an action at law.—Metro¬ 
politan R. Co. V. McParland, 25 S. 
Ct. 28, 195 U.S. 3'22, 49 L.Ed. 219, af- 
firming 20 App.D.C. 421. 

(11) Writ of error is properly tak- 
en from decree of court of appeals of 
District of Columbia involving con- 
struction of federal statute.—U. S. 
ex rei. Norwegian Nitrogen Products 
Co. V. U. S. Tarift Commission, 47 S. 
Ct. 499, 274 U.S. 10'6, 71 L.Ed. 949, 
vacating 6 F.2d 491, 55 App.D.C. 36'6. 

(12) Decree of court of appeals of 
District of Columbia, in action to en- 
join the secretary of the interior and 
the commissioner of the general land 
office from issuing a patent to a cer- 
tain person, on the ground that their 
determination to issue such patent 
was in violation of the Act of May 
14, 1880, is appealable to the supreme 
court, under Judlcial Code § '250 par 
6.—Brady v. Work, 44 S.Ct. 168, 263 
U.S. 435, 68 L.Ed. '375, affirming Bra¬ 
dy V. Fall, .280 F. 1017, 52 App.D.C. 
43. 

(13) A writ of error to review a 
judgment of the court of appeals of 
the District of Columbia in proceed¬ 
ing involving the construction of the 
general statutes of the United States, 
applicable to the Naval Reserve 
Force and the retirement of its offl- 
cefs, is within the jurisdiction of the 


United States supreme court, under 
Judicial Code § 250 par 6.—Denby v. 
Berry, 44 S.Ct. 74, 263 U.S. 29, 68 L. 
Ed. 148, reversing 279 P. 317, 51 App. 
D.C. 335. 

(14) Under Judicial Code § 250 

subd. 6 the supreme court has appel¬ 
late jurisdiction of suit against. sec¬ 
retary of the interior, to enjoin him 
from canceling certain selection of 
lieu lands by railroad, involving con¬ 
struction of the Act of June 2'2, 1874. 
—Santa F6 Pac. R. Oo. v. Work, 45 
S.Ct. 400, 267 U.S. 511, 69 L.Ed. 764, 
affirming 295 F. 982, 54 App.D.C. 161. 

(15) Mere assertion that construc¬ 
tion or application of Constitution or 
federal laws is involved does not au- 
thorize supreme court to entertain 
appeal, it being courUs duty to de¬ 
cline jurisdiction if record does not 
present substantial constitutional or 
statutory question, properly raised 
below.—Corrigan v. Buckley, 46 S.Ct. 
521, 271 U.S. 3-23, 70 L.Ed. 969, dis- 
missing appeal 299 P. 899, 55 App, 
D.C. 30. 

(16) The constitutional validity of 
the building regulations of the Dis¬ 
trict of Columbia, which by the Act 
of June 14, 1878 are given the effect 
of congressional legislation, was sea- 
sonably raised by reqtuest for charge 
at the trial in the supreme court of 
the District, and by proper assign- 
ment of error in the proceedings for 
review, so that the question can be 
reviewed by the United States su¬ 
preme court under Judicial Code § 
250.—Walker v. Gish, 43 S.Ct. 174, 
260 U.S. 447, 67 L.Ed. 344, affirming 
273 F. 366, 51 App.D.C. 4. 

(17) Where court of appeals of the 
District of Columbia based dismissal 
of a bili for lack of jurisdiction on 
the construction of Trade-Mark Act § 

9 and Rev.St. § 4915, under Judicial 
Code § 250 an appeal to United States 
supreme coUrt was the proper reme- 
dy and petition for certiorari should 
be denied.—U. S. ex rei. Baldwin Co. 
V- Robertson, 44 S.Ct. 508, 265 U.S. 
168, 68 L.Ed. 962, reversing Robert¬ 
son V. U. S. ex rei. Baldwin Co., 287 
F. 942, 5'2 App.D.C. '368. 

(18) Judicial Code § 250, authoriz- 
ing a review of final judgments of 
the court of appeals of the District 
of 'Columbia in cases in which the 
jurisdiction of the trial court is in 
issue, is not limited to the jurisdic¬ 
tion of the trial court as a court of 
the United States, but embraces a 
suit by the United States to recover 
filled-in land on the Virginia side of 
the Potomac River claimed by de¬ 
fendant, 'by a plea to the jurisdic¬ 
tion, to be in the state of Virginia.— 
Marine Ry. & Coal Co. v. U. S., 42 S. 

13 ^ 


ct. 32, 257 U.S. 47, 66 L.Ed. 1'24, af- 
firming 265 F. 437, 49 App.D.C. 285. 

(19) An appeal in equity brings up 
the whole record.—Keller v. Potomac 
Electric Power Co., 43 S.Ct. 44*5, 261 
U.S. 428, 67 L.Ed. 731, dismissing ap¬ 
peal Potomac Electric Power Co. v. 
Public Utilities .Commission of Dis¬ 
trict of Columbia, 276 P. 327, 51 App. 
D.C. 77. 

(20) The statutes and rule requir- 
ing an assignment of errors to be 
filed with the transcript of record in 
the supreme court of the United 
States apply on appeal from the 
court of appeals of the District of 
Columbia.—Briscoe v. Rudolph, 31 S. 
Ct. 679, 221 U.S. 547, 55 L.Ed. 848, 
affirming Briscoe v. MacParland, 33 
App.D.C. 167—Columbia Heights 
Realty Co. v. Rudolph, 30 S.Ct. 581, 
217 U.S. 547, 54 L.Ed. 877,-19 Ann. 
Cas. 854, affirming Columbia Heights 
Realty Co. v. MacParland, 31 App.D, 

C. 112. 

(21) Mandamus will not lie to the 
court of appeals of the District of 
Columbia to compel the settling and 
signing of a bili of exceptions that 
has not been prepared and presented 
within the time required by statute 
or rule of court.—Gordon v. Randle, 

D. C., 23 S.Ct. 635, 189 U.S. 417, 47 
L.Ed. 875. 

(22) In suit to restrain enforce- 
ment of order of rent commission of 
District of Columbia, cutting down 
apartment rents under the Act of 
Oct. 22, 1919 tit 2, continued in force 
by the Act of Aug. 24, 1921, reenacted 
by the Act of May 22, 1922, in which 
it was claimed that the emergency 
which justified enactment of stat¬ 
utes authorizing the commission to 
cut down rents had ceased to exist, 
the United States supreme court, on 
appeal from judgment of court of ap¬ 
peals of District of Columbia, affirm¬ 
ing district supreme courf s decree of 
dismissal, will reverse the judgment, 
to enable the supreme court of the 
District to ascertain the facts as to 
whether the emergency had ceased 
to exist, and the law had become in- 
operative by reason thereof, at time 
order was made, although the United 
States supreme court judicially 
knows that conditions are such that 
the law has ceased to operate at time 
of appeal.—Chastleton Corporation v. 
Sinclair, 44 S.Ct 405, 264 U.S. t543, 
68 L.Ed. 841, reversing 290 P. '348, 
53 App.D.C. '373. 

20. U.S.—U. S. ex rei. Ohott v. 

Ewing, 35 S.Ct 571, 237 U.S. 197, 

59 L.Ed. 913, dismissing appeal 

Moore v. U. S. ex rei. Cho-tt, 40 

App.D.C. 591, ^ 
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laws,^^ or the criminal laws.^^ Under the Act of 
August 24, 1937 c 754 § 2, 28 U.S.C.A. § 349a, an 
appeal may be taken directly to the United States 
supreme court in any suit or proceeding in any court 
of the United States to which the United States, or 
any agency thereof, or any officer or employee there- 
of, as such officer or employee, is a party and in 
which the decision is against the constitutionality 
of any act of congress, and, under c 754 § 5 of the 
Act, 50 U.S.St. at L. p 753, the statute is expressly 
stated to include the United States court of appeals 
for the District of Columbia. 

§ 233. - By Certiorari 

The United States supreme court may review by 
certiorari judiciai decisions of the United States court 
of appeals for the District of Columbia. It wlll not ordl- 
narily review decisions which are based on statutes 
limited to the District or which declare the common law 
of the District, but it will grant the writ where the de¬ 
cision presents a question national in scope. 

Under the Act of February 13, 1925 c 229 § 1, 
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28 U.S.C.A. § 347, jurisdiction is expressly con- 
ferred on the United States supreme court to re¬ 
view by certiorari cases from the United States 
court of appeals for the District of Columbia. The 
United States supreme court will not ordinarily re¬ 
view on certiorari decisions of the United States 
court of appeals for the District of Columbia which 
are based on statutes limited in their operation to 
the District of Columbia or which declare the com¬ 
mon law of the District,23 but it will grant the writ 
where the decision presents a question national in 
scope.2< A decision of the court of appeals which 
is administrative or advisory in nature rather than 
judiciai rendered on an appeal from an adminis¬ 
trative body in accordance with a statute vestiiig the 
court of appeals with such jurisdiction, is not re- 
vicwable by the supreme court.^t' The supreme 
court will dispose of the case presented to it as 
warranted by the clrcumstanccs,^® and it tu-ed not 
consider any question not raised by the petition for 
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21. U.S.—U. S. ex rei. Chott v. 

Ewingr. supra. 

22. U.S.—Hartranft v. 'Mullowny, 38 
S.Ct, 518, 247 U.S. 295, 62 L.Ed. 
1123, dlsmissingr 43 App.D.C. 44. 

25 C.J. p 923 note 45. 

23- U.S.—Del Vecchlo v, Bowers, 56 
S.Ct 190, 296 U.S. 280, 80 L.Ed. 
229, reversing Bowers v. Hoage, 76 
F.2d 996, 64 App.D.C. '226, certio¬ 
rari granted Del Vecchio v. Bow¬ 
ers, 55 S.Ct 016, 295 U.S. 72'8, 79 
L.Ed. 1679, motion granted 55 S.Ct 
922. 

2i4. U.S.—^Del Vecchio v. Bowers, su¬ 
pra. 

Xffect of denylng* writ 

Supreme courfs denial of writ of 
certiorari imports no expression of 
oplnion on merits of case.—^W. P. 
Brown & Sons Lumher Co, v. Louis- 
ville & 'N. R. Co., C.C.A.Ky., 82 F.3d 
94, afiirming, D.C., 7 F.Supp. 693, cer¬ 
tiorari granted '57 S.Ct 14, 299 U.S. 
524, 81 L.Ed. 385, affirmed 67 S.Ct 
265, 299 U.S. 393, 81 L.Ed. 301. 

25. U.S.—Federal Radio Commission 
V. General Electric Co., 50 S.Ct. 
'389, 281 U.S. 464, 74 L.Ed. 969, dls- 
missing certiorari General Electric 
Co. V. Federal Radio Commission, 
21 F.2d 630, 58 App.D.C. 386. 

26. Aarmanoe of deoree 

Decree, reversing order denying 
motions to dismiss bili for restora- 
tion of amounts of deposits, paid 
to defendants by bank receiver, as to 
one defendant, and afiirming it as to 
other defendants, wlthout prejudlce 
to trial courfs right to arrange order 
of trial of such suit and receiver’s 
suit against latter defendants to re- 
cover assets alleged to have been il- 
legally pledged or resulting preferen- 
tial payments, will he affirmed, 


course of procedure belng left for de- 
lermination by trial court in exorcise 
of sound discretion.—-U. S. Shlpping 
Board Merchant Fleet 'Corporation v. 
Rhodes, 56 'S.Ct 517, '297 U.S. 383, 80 
L.Ed. 738, afflrmlng 0’Connor v. 
Rhodes, 79 F.2d 146, 65 App.D.'C. 21, 
certiorari granted '56 S.Ct 249, 296 
U.S. 568, 80 L.Ed. 401 and U. S. Shlp¬ 
ping Board Merchant Fleet Corpora¬ 
tion V. Rhodes, 56 S.Ct 249, 296 U.S. 
668, 80 L.Ed. 401. 

Remand for further proceeding» 

Supreme court, determinlng that 
district court abusod its discretion in 
staying sults to en.ioln onforcement 
of alleged unconstltutional Public 
Utility Holding Company Act of 1935 
until determination of suit instituted 
in another district to test constitu¬ 
tionality of act and until supreme 
courfs determination of any appeal 
therefrom, would not determine 
whother a stay to continue until de¬ 
cision by di.strict court and then end- 
ing automatlcally would bo moderate, 
in view of fact that, following stay 
order, facts in test case had been set- 
tled by stipulation, briefs had been 
prepared, and case had been argued 
on merits justifying expectatlon of 
decision within reasonable time, but 
would remand case to district court 
for reappralsal of facta and new ex- 
ercise of discretion.—Landis v. North 
American Co., '67 S.Ct. 163, 299 U.S. 
248, 81 L.Ed. 163, reversing North 
American Co. v. Landis, 86 F.2d 398, 
66 App.D.C. 141, certiorari granted 
Landis v. North American Co., 57 
S.Ct. 30, 299 U.S. 530, 81 L.Ed. 390— 
Landis v. American Water Works & 
Electric Co., 67 S.Ct. 163, 299 U.S. 
248. 81 L.Bd. 153, reversing 85 F.2d 
398, 66 App.D.C, 141, certiorari grant¬ 
ed Landis v. American Water Works 
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& Klnctrlo Oo., B7 S.Ct. 30, 20S tT.S. 
5,30, 81 L..Hd. 390. 

ConoluBlon of fact by court of ap¬ 
peal» 

'The supreme court would not dis- 
turb concluslon of the United States 
court of appeal» for the District of 
Columbia that federal Communica¬ 
tions commission'» dlsavowal of al¬ 
leged fact that commission used as 
evldcnce certaln data and reporls In 
commission'» files, wlthout permlt- 
ting Intervenor before the commls- 
sion opportunlty of inspectlng them, 
was veracloufl and sufficient.— Pedttr- 
al Communications Commission v. 
Sanders Bros. Uadlo Station, GO S. 
Ct. 693, 309 U.S. 470, 642, 84 L.Ed. 
869, 1037, reversing 'Sanders Bros. 

Radio Station v. .Federal Communica¬ 
tions CommlsHion, 106 F.2d 3'2l, 70 
App.D.C. 297, certiorari granted Fed- 
oral Communications Commission v. 
Sandors Bros. Radio Station, 60 S.Ct, 
294, 308 U.S. 646. 84 L.Ed, 460. 

Fresumptlon lu favor of trial oourt’» 
Jurisdictloa 

On cemLiorari to review Judgment 
afiirming docree denying motion to 
dlamiss suit, aupreme court would be 
required to presume In favor of Ju¬ 
risdiction of trial court that plaln- 
tlffs mlght be able to pro ve allega- 
tions in support of right to malntaln 
suit without Jolnder of United State» 
as party defendant.—Xckes v. X^ox, 
57 S.Ct. 412, 300 U.B. 82. 81 L.Ed. '525. 
afiirming 85 F.2d 291, 66 App.D.C. 
128, certiorari granted 57 S.Ct 36, 
299 U.S. 528, 81 L.Ed. 388, and re- 
hearing deniod 67 S.Ct 504, SOO U.a 
640, 81 L.Ed. 888—Icke» v. X^arks, 67 
S.Ct 412, '300 U.S. 82, 81 L.Ed. 625, 
affirming 86 F.2d 294, 66 App.D.C. 1'28, 
certiorari granted 67 S.Ct 36, 299 U. 
S. 528, 81 L.Ed. 388, and rehearlng do- 
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certiorari.27 Where the supreme court on certio¬ 
rari has held contrary to the opinion of the United 
States court of appeals for the District of Colum- 
bia and has remanded the case directly to the dis¬ 
trict court of the United States for the District of 
Columbia, the district court in subsequent proceed- 
ings must conform to the rulings of the supreme 
court. 

Former statute, A writ of certiorari was also 
provided for under the former statute, Tudicial Code 
§ 251.29 

§ 234. District Court of United States 

An appeal directly to the supreme court of the 
United States from the district court of the United States 
for the District of Columbia, formerly called supreme 
court of the District of Columbia, is permitted under cir- 
cumstances in which a direct appeal from a district court 
of the United States is authorized by statute. 

As stated infra § 325, the name of the supreme 
court of the District of Columbia has been changed 
to the district court of the United States for the 
District of Columbia under the Act of June 25, 1936, 
49 U.S.St. at L. 1921 c 804. In a proceeding in 
which this District of Columbia court exercises the 
iurisdiction of a district court of the United States, 


§ 234 

an appeal directly to the supreme court of the 
United States may be had under circumstances in 
which a direct appeal from a ‘district court of the 
United States is authorized ,by statute.2<^ Thus , an 
appeal must be taken directly to the United States 
supreme court in cases where an appeal under the 
Expediting Act of February 11, 1903, 15 U.S.C.A. 
§ 29, would lie directly to the supreme court from 
a federal district court.^i Under the provisions of 
18 U.S.C.A. § 682 which permit an appeal directly 
to the United States supreme court under particular 
circumstances if the construction or validity of a 
federal statute is involved, an appeal cannot be so 
taken where the validity or construction of a fed¬ 
eral statute is not involved,92 or where the construc¬ 
tion or validity of the statute involved has been ad- 
judicated and upheld.32 Under statutes no longer in 
force the United States supreme court had jurisdic- 
tion to review in direct appellate proceedings a de- 
cision of the supreme court of the District of Co¬ 
lumbia if it involved the validity of any patent or 
Copyright, or the validity of a treaty or statute of, 
or an authority exercised under, the United States, 
or if the amount in controversy exceeded the sum 
of five thousand dollars.^^ 


nied 57 S.Ct ‘504, 300 U.S. 640, 81 L. 
Ed. 888—Ickes v. Ottmuller, 57 S.Ct. 
412, 300 U.S. 82, 81 L.Ed. 525, afflrm- 
ing 85 F.2d 294, 66 App.U.C. 128, cer¬ 
tiorari granted 57 S.Ct. 36, ‘299 U.S. 
528, 81 L.Ed. 388, and rehearing de- 
nied 57 S.Ct. 504, 300 U.S. 640, 81 L. 
Ed. 888. 

27. U.S.—Gunning v. Cooley, 50 S.Ct 
231. 281 U.S. 90, 74 L.Ed. 720, af- 
flrming 30 F.'2d 467, 58 App.D.C. 
304, certiorari granted 49 S.Ct. 263, 
279 U.S. 828, 73 L.Ed. 979. 

28. D.C.—Davis v. Davis, 114 F.2d 
492, 72 App.D.C. 341. 

29. U.S.—Hartranft v. Mullowny, 38 
S.Ct. 518, 247 U.S. 295, 62 L.Ed. 
1123, dismissing error 43 App.D.C. 
44—Flelds v. U. S„ 27 S.Ct 543, 
205 U.S. 292, 51 L.Ed, 807, denying 
certiorari and dismissing error 27 
App.D.C. 433. 

Allowauce of wrlt as estalbllshing Ju- 
risdiotion 

The supreme courfs inadvertent 
allowance of a writ of certiorari in a 
proceeding in which no Question of 
jurisdiction was -considered does not 
establish the jurisdiction of the 
•court—Baldwin Co. v. R. S. Howard 
Co., 41 S.Ct 405, 256 U.S. 35, 65 L.Ed.' 
8t6, dismissing appeal and denying 
certiorari Howard Co. v. Baldwin Co,, 
48 App.D.C. 437. 

Ch^arj^cter of power to review hy cer- 
“"The words ‘with the same power 


and authority in the case as if it had 
been carried by writ of error or ap¬ 
peal to said Supreme Court' express 
the character of the power, not its 
conditions, as the power is granted 
only when a writ of error or appeal 
does not lie.”—G-eorge A. Puller Co. 
\r. Otis EI. Co., 38 S.Ct 180, 181, 245 
U.S. 489, 62 L.Ed. 422, reverslng, 44 
App.D.C. 287. 

Piiiality of jadgmexit 

(1) To be reviewed by certiorari 
the judgment must be final.—Bald¬ 
win Co. V. R, S. Howard Co., 41 S. 
Ct 405, 256 U.S. 35, 65 L.Ed. 816, 
dismissing appeal and denying cer¬ 
tiorari Howard Co. v. Baldwin Co., 48 
App.D.C. 437. 

(2) The writ when issued to the 
court of appeals is not limited to 
cases in which final judgment has 
been entered, but only to cases in 
which the judgment when entered is 
final.—George A. Puller Co. v. Otis 
EI. Co., 38 S.Ct 180, 245 U.S. 489, 62 
LEd. 422, reversing 44 App.D.C. 287. 

Hecessity for exception 

A writ of certiorari will be dis- 
missed for want of jurisdiction 
where it appears that the puestion on 
which the certiorari was prayed was 
not before the court below, and is 
not open for consideration, because 
no exception concerning the ruling 
of the trial court bn the subject was 
taken so as to preserv^ the right of 
review concerning it.—Tyrrell v. 
District of Columbia, 37 S.Ct 361, 
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243 U.S. 1, 61 L.Ed. 557, dismissing 
certiorari 41 App.D.C. 463. 

30. U.S.—U. S. V. California Co-op. 
Canneries, D C., 49 S.Ct 423, 279 
U.S. 553, 73 L.Ed. 838. 

D.C.—U. S. V. Denison, 47 P:2d 433, 
60 App.D.C. 71. 

Jurisdiction of United States supreme 
court to review decisions of United 
States district courts see sup^a §§ 
205-224. 

31. U.S.—U. S. V. California Co-op. 
Canneries, D.C., 49 S Ct. 423, 279 
U.S. 553, 73 L.Ed. 838—Swift & 
Co. V. U. S., D.C., 48 S.Ct 311, 276 

U. S. 311, 72 L.Ed. 587. 

32. D.C.—U. S. V. Denison, 47 F.2d 
433, 60 App.D.C. 71. 

33. D.C.—U. S. V. Denison, supra. 

34. U.S.—Washington & G. R. Co. v. 
District of Columbia, 13 S.Ct. 64, 
146 U.S. '227, 36 LEd. 951, dismiss¬ 
ing appeal 17 D C. 570—In re Craft, 
D.C., 8 S.Ct 509, 124 U.S. 370, 31 
L.Ed. 449—Baltimore & P. R. Co. 

V. Grant D.C., 98 U.S. 398, 25 L. 
Ed.. 231. 

03rd3r to appear as cltation. 

An order to appellee to appear and 
argue the cause was held tg be the 
legal equivalent of a citation for, ,all 
the purposes o^ ,an appeal to the 
United States supreme court from 
the supreme court of the District of 
Columbia.—Dodge v. Knowlgs, D.C., 
5 S.Ct 1108, 114 U.S. 436, 29 L.Ed. 
144, denying motions 5 S.Ct. 1197* 114 
U.S. 430, ‘29 L.Ed. 29‘6. 
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§ 235. Court of Claims 

The general statute, Act of February 12, 1925, c 229 
§ 3, as amended by the Act of May 22, 1939 c 140, 28 
U.S.C.A. § 288(b), provides for a review of a judgment 
or decree of the court of claims by certiorari, but there 
may be a right to a review by appeal under the Act of 
August 24, 1937, c 754 § 2, 28 U.S.C.A. § 349a, or under 
private acts expressiy granting the right. Findings of 
fact by the court of claims are held to be conclusive 
on the supreme court. 

The United States supreme court’s power to re¬ 
view decisions by the court of claims is subject to 
restrictions imposed by congress, and a party has 
no right to a review other than that which is grant- 
ed by congress.^^ Under the Act of February 13, 
1925 c 229 § 3, and the amendment thereto by the 
Act of May 22, 1939 c 140, 28 U.S.C.A. § 288(b), 


the United States supreme court may review the 
judgment or decrce of the Court of claims t)y certi¬ 
orari on the petition of either party, with the samo 
power and aiithority, and With like effect, as if the 
cause had bcen brougllt ihere by api)eal. An earher 
statute on the subject, Judicial ('ocie §§ 242, 243, 
which was rcpcaled by the Act of h'ebruary 13, F^25, 
providcd for an appeal under certain prescribe*cl cir- 
cumstanccs.3® A judgment of the court of claims 
rendered beforc the statute abolisliing appoals l)e- 
came effective was held not appealablc where a mo- 
lion for new trial was made subscepuMU to the time 
the statute took On certiorari froni the su¬ 

preme court to the court of claims the record must 
include the plcadings, findings, and judgment, to- 


35. U.S.—-Luckenbach S. 'S. Co. v. U. 

S., 47 S.Ct 1S6, 272 U.S. 533, 71 
L.Ed. 394, affirming’ 59 CUCI. 628. 
Praud ou Uiiited States 

There is no right to have reviewed 
a decision of the court of claims as to 
whether a new trial shall be granted 
on the motion of the United States 
under Judicial Code '§ 175, 28 U.S.C. 
A. § 282, on the grounds Ihat a 
fraud, wrong, or injustice has been 
done the United States, siirce no such 
right is granted.—Pocono Pines As- 
sembly Hotels Co. v. U. ‘S., 73 Ct.Cl. 
447—Volk V. U. S., 56 Ct.Cl. 39'5. 

38. U.S.—Fred T. Ley Co. v. U. S., 
47 S.Ct. 3SS, 273 U.S. 386, 71 L.Ed. 
69S, affirming Fred T. Ley & Co. v. 
U. S., -60 CtCl, 654—Southern Pac, 
Co. V. U. S., 46 S.Ct. 242, 270 U.S. 
103, 70 L.Ed. 489, dismissing abpeal 
and granting certiorari 60 Ct.Cl. 
662, and affirmed 47 S.Ct. 123, 272 
U.S. 445, 71 L.Ed. 348—Morse v. U. 
S., '46 S.Ct. 241, 270 U.S. 1'51, 70 L. 
Ed. 518, dismissing appeal 59 CtCl. 
139, and rehearing denied 55 S.Ct. 
828, 295 U.S. 768, 79 L.Ed. 1709— 
U. 'S. V. 'Anderson, 4'6 S.Ct. 131, 260 
U.S. 422, 70 L.Ed. '347, reversing 60 
•CtCl. 106. 

25 C.J. p 921 notes 19-26. 

Decisions as to particular matters 
under earller statute 

(1) The statute authorijzing ap- 
peals froha court of claims does not 
extend to interlocutory orders.— 
Standard Steel Car Co. v. U. S., 61 
CtCh 391. 

(2) Ah order of the U-nited States 
court of claims, on motion of claim- 
ant for substitution of attorneys, al- 
lowing such a' substitution but im- 
posing conditions, is not a final judg¬ 
ment from which claimant can appeal 
to the supreme court.—Ex parte Des- 
mare, '9 Ct.Cl. 1. 

(3) Order of court of claims, re- 


’ fusing a new trial and reqiu^st for 
amended findings, is not appealablc.— 
Luckenbach ‘S. S. Co. v. U. S., 47 S.Ct. 
186, 272 U.S. 533, 71 L.Ed. 394, af- 
flrming 59 Ct.Cl. 628. 

(4) An appeal which is Aled pend- 
ing dispositlon of a motion for a 
new trial and amended lindinga 1 h nol. 
a nullily because of pr<‘maturlty.— 
Luckenbach S. S. Co. v. U. 'S., supra. 

(5) The rules of the supreme court 
relating to appoals from court of 
claims provide what shall bc Incorpo- 
rated in the rcoorcl on appeal: "A 
iinding of the Court of Oln.Ims of Iho 
facts in the case establishcd by the 
evidence, In the nature of a s’i)<‘cial' 
verdict, but not the evid(‘nco (‘stab- 
lishing Ihem"—and they do not con¬ 
template the inclusion thereln of “ex- 
coptions” flle'd to such llnding.s.—Oulf 
Hefining Co. v. U. S., 69 CtCl. 104. 

06) The rules! of the supremo court 
require the court of claims to make 
findings of fact from the evldonco 
submitted, which must bo sent up as 
part of the record on appeal, but 
there is no rule requiring excoptions 
to such evidence to be made a part 
of such record on appeal.—Gulf U(i- 
fining Co, v. U. S., 58 CtCl. 669, 

(7) The su'preme court wiU not 
consider questions not raisod in the 
court below.—Hathaway v. U. S., 39 
S.Ct. 346, 249 U.S. 460, 63 L.Ed. 707, 
affirming 52 CtCl. 267. 

(8) Claimant may not press find¬ 
ings requested in court of claims, 
without showing that tendor was in 
conformity with rules.—Luckenbach 
S. S, 'Co. V. U, 'S., 47 S.Ct 186, 272 
U.S. 633, 71 L.Ed. 394, affirming 59 
CtCl. 628. 

(9) In action on canceled govern- 
ment contract, attack on validity of 
accepted award would not be consid- 
ered on appeal, in absence of proof of 
loss Or findings justifying petition- 
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er's r(K*,overy.—Towar (N)tlon Mills v. 
rr. s., 46 S.Ct 21 1 270 U.S. 375, 70 * 
L.Ed. 030, affirming 59 Vi.Cl H41. 

(HI) Wht^re, In suit by exetnilers 
to r(H*ov('r l(‘gaey laxes no ol)- 

J(a;tion was tnadt^ In court of claims 
lo order reatricllng st‘opc of ('vl- 
denet^ or to the findings made, then»' 
may l)e no (‘omplalnl in suprcitn^ 
court.—WoerishonNn’ v. IT. H., 4 6 S.(U. 
33, 209 U.S. 102, 70 L.Ed, 180, affirm¬ 
ing 5S Otefi. 410. 

(tl) Th<i amount clalmcd In th(t 
annmdcd pclltlon retlicr than Ihal 
clalmed In tlu^ erlglnal pcfiIlion (bficr- 
mlncs iho amount In (amtroversy f<»r 
tlu( purpose of confeuuMng appi‘llat<' 
jurisdit'tion on th(' supreme emirt.'> - 
Journal Tribune {\». v. tb 'S., 41 
S.Ct 202, 254 U.S. 'OSI, 05 L.Ed. 415, 
affirming 53 (fi.CTl. 612. 

(12) An appeal undt^r .fudielal <lode 
§ 24 2 wlU be dlsmisscd f>y r»‘a,son of 
Judicial lb>d(‘ {? 154, 2H U.H.f.A. S 260 , 
wh«^r(\ 'pentilng tlu^ npp(»aJ, claimant 
brlngs suit in the diHlrl(‘t court on 
the same cause of action, eveu 
though th(i aci ion In the other courl 
would otherwise bi' barrtffi by the 
statuto of limitat luna. Corona (“'oal 
Oo. V. tr. K., 14 H.Ul. 150, 203 ttS. 537, 
OH L.Ed. 431, dlsmlHHlng ai)p<'alH 57 
CtCl. 007, and 50 VA.VU 390. 

(13) Motions for loave io file mo- 
tions for nt^w trial and to amend find¬ 
ings after one motion fur a new trial 
has been denied doim not exttmd the 
time for appealing.—Mursi^ v, U, S., 
46 S.Ct. 241, 270 U.B. 151, 70 L.bkl. 
618, dismissing apponi 59 CLVl 139, 
and rehearing denied 55 S.Ct, H2H, 295 
U.S. 768, 79 L.Ed. 1700, 

37. U.S.—Southetrn Uac. Co. v. U. S., 
46 S.Ct. '242, 270 U.S. 103, 70 L.Ed. 
4H9, dismissing appeal and grant¬ 
ing certiorari 60 Ct.Cl. '662, and af" 
firmed 47 'S.Ct, 123, 272 U.S. 44'5, 
71 L.Ed. 343. 
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gether'with the opinion. if any.^^ The findings to 
he included in the record must be in the nature of 
a special verdict and they must specifically set forth 
the ultimate facts.^9 An amended petition which 
has been filed in the court of claims after the ex- 
piration of the period of limitation and hence too 
late to bring in any additional cause of action or 
to change the grounds on which plaintiff rested its 
suit may nevertheless be considered on review to 
the extent that it gives plainti£f’s statement of de- 
tails of causes of action alleged in the original pe¬ 
tition and for comparison with the courfs special 
fact findings,^® but items of claims in the amended 
petition which are outside the period covered by the 
allegations of the original petition and which are not 
shown by the findings to be within the period are 
required to be deducted from the judgment.^^ The 
time within which an application may be made for 
review in the supreme court under 28 U.S.CA. § 
350 which prescribes the period of limitation does 
not begin to run until after disposition of a motion 
for new trial seasonably filed and entertained.'^^ 
Want of jurisdiction of the subject matter may be 
■considered, and appropriate judgment given, at any 
stage of the proceedings.*^^ 

Under the Act of August 24, 1937 c 754 § 2, 28 
U.S.CA. § 349a, an appeal may be taken directly to 
the United States supreme court in any suit or 


proceeding in any court of the United States to 
which the United States, or any agency thereof, or 
any ofiicer or employee thereof, as such officer or 
employee, is a party and in which the decision is 
against the constitutionality of any act of congress, 
and, under c 754 § 5 of the Act, 50 U.S.St. at L. 
p 753, the term “court of the United States’' is de- 
fined as including the court of claims. 

Nature of review uruier special acts, A special 
act of congress which gives a right of appeal from 
the court of claims as in other cases gives a right 
of review only by certiorari and not by the techni- 
cal appeal since the general statute provides only 
for review by certiorari.'^^ A private jurisdiction- 
al act providing that either party may appeal from 
the court of claims to the supreme court “as of 
right” authorizes either party to take a technical 
appeal to the supreme court.^^ The determination 
of a claim by the court of claims under a special 
act providing for no mode of review is final and 
no appeal will lie therefrom,^.® 

Findings of faat. In the review of cases brought 
in the court of claims under both general and pri¬ 
vate or special acts it has been held that the su¬ 
preme court cannot reexamine questions of fact de- 
cided by the court of claims and that such findings 
are conclusi ve,although the supreme court may 


38. U.S.—U. S. V. Esnault-Pelterie, 
57 S.Ct 159, 299 U.S. 201, 81 L.Ed. 
1'23, vacating- 81 Ct.Cl. 785, cer¬ 
tiorari grranted, 56 S.Ct. 953, 298 U. 
'S. 653, 80 'Li.Ed. 1380, and motion 
denied 57 'S.Ct. 314. 

39. U.S.—U. S. V. Esnault-Pelterie, 
supra. 

40 . U.S-—U. S. V. Seminole Nation, 

'57 S.Ct. 283, 299 U.S. 417, 81 L.Ed. 
316, reversing 'Seminole ISTation v. 
U. S., 82 CtCl. 135, certiorari 

granted U. S. v. Seminole Nation, 
57 S.Ct. 23, 299 U.S. 526, 81 L.Ed. 
387. 

41. U.S.—U. S.^ V. Seminole Nation, 
supra. 

42 - U.S.—U. ‘S. V. Seminole Nation, 
supra. 

Tiling of secoud motion 

Second motion for new trial in suit 
by 'Seminole Nation against United 
States filed May 18, 193-6, after grant- 
ing of application filed May 1'3, 1936, 
for leave to file secon4 motion, when 
original motion timely filed, after 
judgment entered Dec. 2, 19‘35, was 
overruled March '2, 1936, was Tield to 
confer jurisdiction on supreme court 
of certiorari proceeding on petition 
filed June 8, 1936, since three-month 
period within which motion was re- 
Quired to 'be filed did not commence 
to run until court disposed of sec¬ 


ond motion.—U. S. v. Seminole Na¬ 
tion, supra. 

43. U.S.—Matson Nav. Co. v. U, SL, 
52 'S.Ct. 162, 284 U.S. 3'52, 76 ‘L.Ed. 
336, affirming 72 Ct.Cl. 210, cer¬ 
tiorari granted 52 S.Ct. 11, 284 U.S. 
600, 76 L.Ed. 515. 

44. U.S.—Colgate v. U. S., 50 'S.Ct. 
22, 280 U.S. 43, '74 L.Ed. 157, dis- 
missing appeal ‘66 Ct.Cl. 667, certio¬ 
rari denied 50 'fj.Ct. 15, 280 U.S. 
553, 74 L.Ed. 610. 

4&. U.S.—U. S. V. Goltra, 61 S.Ct. 

487, 312 U.S. 203, 85 L.Ed. 776, 
modifying Goltra v. U. 'S., 91 Ct.Cl. 
'42, motion denied 61 S.Ct. 2‘5, 311 
U.S. ‘613, 85 L.Ed. 389. 

46. U.S.—^Ex parte Atocha, 17 Wall. 
439, '21 L.Ed. 696—Pargoud v. U. S., 
4 CtCl. '349. 

47. U.S.—U. S. V. Esnault-Pelterie, 
58 S.Ct. 412, 303 U.S. 26, 82 L.Ed. 
625, affirming Esnault-Pelterie v. U. 
'S., 84 CtCl. 625, certiorari granted 
U. S. V. Esnault-Pelterie, 58 S.Ct. 
33, 302 U.S. 668, 82 L.Ed. '516— 
U. 'S. v. Wells, 51 S.Ct. 44'6, -283 U. 
S. 102, 7'5 L.Ed. 867, affirming, Ct. 
Cl., Wells V. U. S., 39 P.2d 998, cer¬ 
tiorari granted U- S. v. Wells, 51 S. 
Ct 32, 282 U.S. 822, 7’5 L.Ed. 734— 
Milliken v. U. S., 61 S.Ct 324, 283 
U.S. 15, 75 L.Ed. 809, affirming, Ct. 
CL, 38 F.-2d 381, certiorari granted 
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?1 S.Ct. 20, 282 U.S. 817. 75 L.Ed. 
730—Chesapeake & Potomac Tele- 
phone 'Co. v. U. S., 50 S.Ct 343, 281 

U. S. 385, 74 L.Ed. 921, affirming 
68 Ct.Cl. 273, certiorari granted 50 

S. Ct 81. 280 U.S. 548, 74 L.Ed. '607 
—Niles Bement Pond Co. v. U. S., 
50 S.Ct 251, 281 U.S. 357, 74 L.Ed. 
901, affirming 67 Ct.Cl. 693—Fred 

T. Ley Co. v. U. S., 47 S.Ct 388, 
273 U.S. 386, 71 L.Ed. 698, affirm¬ 
ing Fred T. Ley & Co. v. U. S., 60 
Ct.Cl. 654—Jacob Reed’s Sons v. U. 
S., 47 S.Ct 339, 273 U.S. 200, 71 
L.Ed. 608, affirming 60 CtCl. 97— 
'Luckenbach S. S. 'Co. v. U. S., 47 'S. 
Ct 186, 272 U.S. '533, 71 L.Ed. 394, 
affirming 59 Ct.Cl. 6‘28—U. S. v. 
Swift & Co., '46 S.Ct '308, 270 U.S. 
124, 70 L.Ed. 497, modifying Swift 
& Co. V. U. 'S., 59 CtCl, 364—Rogers 

V. U. S., 46 S.'Ct 275, 270 U.S. 154, 
70 L.Ed. '520, affirming 59 CtCl. 464 
—U. S. V. Anderson, 4-6 S.Ct. 131, 
2'69 U.S. 422, 70 L.Ed. 347, revers- 
ing 60 'CtCl, 106—L. Vogelatein & 
Co. V. U. S., 43 S.Ct 564, '262 U.S. 
337, 67 L.Ed. 1012, affirming 56 Ct 
Cl. 362—Robinson v. U. 'S., 43 S.Ct 
420, 261 U.S, 486, 67 L.Ed. T60, af- 
flrming 57 CtCl. 7 —Price Fire & 
Water Proofing Co. v. U. S., 43 S.Ct 
299, 261 U.S. 179, 67 L.Ed. 60'2, af- 
flrming 5'6 CtCl. 502—Eeokuk & 
Hamilton Btidge Co. v, 'U. S., 43 S. 
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inquire whether subordinate or circumstantial find- 
ings made by the court of claims override its ulti¬ 
mate findings and show that the judgment in point 
of law is not sustainable.^^ It has likewise been 
held that the supreme court may not refer to the 
evidence^^ or to the opiiiion of the court of claims^^ 
for the purpose of eking out, controlling, or 'modi- 
fying the scope of findings which are unambiguous 
and leave no room for construction, but reference 
to the opinion of the court of claims^l and to the 
pleadings^^ ^ay be made to' clarify the meaning 
of a finding otherwise in doubt. The Act of May 
22, 1939 c 140, 28 U.S.C.A. § 288(b), specifically 
provides that the supreme court shall have author- 
ity to review, in addition to other questions of law, 
errors assigned to the effect that there is a lack of 
substantial evidence to sustain a finding of fact; 
that an ultimate finding or findings are not sus- 
tained by the findings of evidentiary or primary 


facts; or that there is a failure to make any find¬ 
ing of fact on a matcrial issue. A complaint on ap- 
peal under a private act rcgarding the failure of 
the court of claims to makc ccrtain findings cannot 
be sustaincd where there is no indication that the 
court of claims did not consider facts which wcre 
embodied in the proposed findings.The princi- 
ple that judgment on a spccial verdiet cannot be 
sustaincd unlcss the findings extend to all matcrial 
issues govcrns in cases brought to the supreme court 
from the court of claims.^^ 

It is not the fimction of the supreme court in rc- 
viewing judgments of the court of claims to make 
basic findings of fact,®® and, when the court of 
claims fails to make findings on a matcrial issue, 
it is proper to remand the case for such findings.®® 
Howcvcr, the abscnce of finding of ultimate* facts 
by the court of claims does not requiro rcvcrsal or 


Ot. 37, '260 tr.S. 125, 67 L.Ed. 165, 

affirming 55 Et.Cl. 4.80. 

25 €.J. p 922 -note 27. 

I^lmitation to < 3 [uestloii,s of law 

Review by the supreme court of 
judgrments of the court of claims is 
limited to questions of law.—U. S. v. 
Bsnault-Pelterie, 58 S.Ct 412, 303 U. 
S. 26, 82 L.Bd. 62’5, affirming Es- 
nault-Pelterie v. U. S., 84 Ct.Ol. 626, 
certiorari granted tJ. S. v. Esnault- 
Pelterie. 58 S.Ct. 33, 302 IT.S. 668, 82 
L.Ed. 516. 

Mlxed quostion of law and fact 

A finding of the court of claims is 
conclusive, -notwlthstanding it deter¬ 
minem a mixed question of law and 
fact, unless the supreme court is able 
so to separate the question as to see 
clearly what and where the mistake 
of law is.—U. S. v, Esnault-Pelterie, 
68 S.Ct. 4r2, 303 U.S. 26, 82 L.Ed. 625, 
affirming Esnault-Pelterie v. U. S., 84 
Ct.dl- -625, certiorari granted U. S. v. 
Esnault-Pelterie, 58 S.Ct. 33, 30-2 U.S. 
668, 82 L.Ed. 516—Stilz v. U. S., 45 
S.Ct. 37, 269 U.S. 144, 70 'L.Ed. 202, 
affirming '59 Ct.Cl. 21. 

Fratid or mistake 

The question of fraud or mistake 
in the exeeUtion of a contract on be- 
half of the United States, difCering 
from proposals between the parties, 
is one of fact; a negative finding of 
the court is. conclusive, and cannot be 
reviewed in the supreme court.— 
Clark V. U. S., 7 Ct.Cl., 32. 

Validity and infringemelit of patent 

In suit in court of clairhs for com- 
pensation for patent infringement, 
questions of validity and infr In ge¬ 
ment are questions of fact-—U, S. v. 
Esnault-Pelterie, 58 S.Ct 412, SOS U. 
S. 26, 82 .L.Ed. 625, affirming Esnau-lt- 
Pqlterie v- U. S., .84 CtCL: 625, cer¬ 
tiorari granted U/ S. V. Esnault-Pelt¬ 
erie, 58 S.Ct §3, 302 U.S, 6'68, 82 L. 


Ed, '516—Stilz V. U. S., 46 S.Ct. 37, 
269 U.S. 144, 70 L.Ed. '202, affirming 
59 Ct.Cl. -21. 

48. U.S.—U. S. V. Esnault-Pelterie, 

■58 S.Ct 412, '303 U.S. 26, 82 L.Ed. 
•625, affirming Esnault-Pelterie v. 
U. S., 84 CtCl. 625, certiorari 

granted U. 'S. v. Esnault-Pelterie, 
‘58 S.Ct 33, 302 U.S. 668, 82 L.Ed. 
516. 

intimate flndlngrs held supported by 
subordinate findings 
U.S.—U. s. V. E.snault-Pelterie, 58 S. 
Ct 412, 303 U.S. 26, 82 L.Ed. 625, 
affirming E.snault-Pcllerie v. U. S., 
84 CtCl. 625, certiorari granted U. 
S. V. Esnault-Pelterie, 58 S.-Ct 33, 
302 U.S. 668, 82 L.Ed. 516. 

49. U.S.—U. S. V. Esnault-Pelterie, 

58 S.Ct 4r2, 303 U.S. 26, 82 L.Ed. 
625, affirming E.snault-Peltorie v. 

U. S., 84 CtCl. 626, certiorari 

granted U. 'S. v. E.snault-'Polterio, 
68 S.Ct 33, 302 U.S. 668, 82 L.Ed. 
616. 

50. U.S.—M. E. Blatt Co. v. U. -S., 69 

S.Ct 186, 305 U.S. 2G7, 8'3 L.Ed. 

167, reversing, CtCl., 23 F.Supp. 
461, certiorari granted 69 S.Ct 69, 
305 U.S. 581, 83 L.Ed. 366—U. S. v. 
Shoshone Tribe of Indlans of Wlnd 
River Reservation In Wyoming, '58 
S.Ct 794, 304 U.S. 111, 82 L.Ed. 

1213, affirming Shoshone Tribe of 
Indians of Wlnd River Reservation 
in Wyoming v. U. S., 85 CtCl. 831, 
certiorari granted U. S. v. Sho¬ 
shone Tribe of Indians of Wlnd 
River Reservation in Wyoming, 58 

. S.Ct '609, 303 U.S. 629, 82 L.Ed. 

1090—American Propeller <& Man- 
ufacturing Co. v. U. S., 57 S.Ct. 
521, 800 U.S. 475, 81 L.Ed. 751, re- 
verslng, CtCl., 14 F.Supp. 168, mod- 
Ifled 17 F.Supp. 215, certiorari 
granted 67 S.Ct 491, 300 U.S. 648, 
81 L.Ed. 860—U. S. v. Etsnault- 
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Pelterle, 57 S.Ct 150, 209 TT.S. 201. 
81 L.Ed. 12,3, vacatIng 81 CtCl. 
786, certiorari granted 50 S.(U. 068, 
208 TT.S. 653, 80 L.Ed. 1380, and 
motion donicd 57 S.Ct. 314. 

51. U.S.—Chlppewa Indians of Min¬ 
nesota V. U. S., 60 S.Ct. 3 13, 305 IT. 
S. 479, 83 L.Ed. 300, affirming 87 
'CtCl. 1—^'American Propellor & 
Manufacturing (\). v. TT. H,, 57 S, 
Ct 5'21, 300 IT.S. .17'5, 81 h.m. 761, 
revor.slng, (U.CTl., 14 F.Supp. 168, 
modified 17 E.Supp, 2X5, ct»rtlorarl 
granted 67 'S.Ct. 491, 300 U.S. 64 8, 
81 L.Ed. 800. 

62. U.S.—Chippewa Tndlaiis of Min¬ 
nesota V. U. S., 60 S.Ct. 313, 30.5 
U.S. 470, 83 L.Ed. 300, affirming 87 
Ct.Cl. 1—American Propeller <& 
Manufacturing Co. v, TT. S., T»7 S.Ct. 
621, 300 TT.S. 475, 81 L.Ed. 751, ro- 
versing, Ct.Cl., 14 F.Supp. 168, mod¬ 
ified 17 F.Supp, 216, certiorari 
granted 67 S.Ct '491, 300 U.S. 648, 
81 L.Ed. 860. 

63. U.S.—U, S. v. Uoltra, $1 S.Ct 
487, 312 U.S. 203. 85 IMi. 776, mod- 
ifying Ooltra v. U. S., 91 Ct.Cl. 42, 
motion denled 61 S.Ct 26, 311 U.S, 
'613, 8’5 L.Ed. 389. 

54. TT.S.—U. S, V. Ennault-relterio, 
57 S.Ct 159, 299 U.S. 201, 81 X..Ea. 
123, vacating 81 CtCl. 78S, cer¬ 
tiorari granted 56 S.Ct 968. 298 U. 
S. 653, 80 L.Ed. 1380, and motion 
denled 67 S.Ct 814. 

55, U.S,—Seminole Natlon v. U. 
CtCL, 62 S.Ct 1040, 316 U.S, 286, 
661, 86 X^.Ed. 1480. 

5©. U.S,—Sominole Natlon v. U. S., 
suprat—U. 8. v. Eanault-Polt(»rie, 67 
S.Ct 1'59, '299 U.S. 201, 8l L.Ed. 
123, vacating 81 CtCl. 78G, certio¬ 
rari granted 66 S*Ot 968» 298 U.S. 
653, 80 L.Ed. 1380, and, motion do- 
nied 67 S.Ct 314. 
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rcmand of the cause if circumstantial facts as found 
are such that the ultimate fact foUows as a neces- 
sary inference.^'^ A motion to remand for amend- 
ed findings will not be allowed where the findings 
are unambiguous and responsive to the issues.^^ 

§ 236. Court of Customs and Patent Appeals 

The United States supreme court has jurisdiction to 
review judgments of the court of customs and patent 
aippeais as provided in the applicable statutes. 

In accordance with the provisions of the federal 
statute, 28 U.S.C.A. § 308, the United States su¬ 
preme court has jurisdiction to review by certiorari 
judgments of the court of customs and patent ap¬ 
peals involving constitutional and other questions 
when properly presented.^^ Under the Act of Au- 
gust 24, 1937 c 754 § 2, 28 U.S.C.A, § 349a, an ap- 
peal may be taken directly to the United States su¬ 
preme court in any suit or proceeding in any court 
of the United States to which the United States, 


or any agency thereof, or any officer or employee 
thereof, as such officer or employee, is a party and 
in which the decision is against the constitutionality 
of any act of congress, and, under c 754 § 5 of the 
Act, 50 U.S.St. at L. p 753, the term “court of' the 
United States’' is defined as including the court of 
customs and patent appeals. 

§ 237. Military Tribunals 

Proceedings of military tribunals are not subject to a 
direct review by certiorari by the United States supreme 
court. 

The proceedings of military tribunals cannot be 
reviewed by the supreme court of the United States 
by certiorari but it has been held that a conten- 
tion that accused was twice punished for the same 
offense by the sentence of any army court-martial, 
when raised in a trial court on an application for 
habeas corpus, may authorize an appeal to the su¬ 
preme court of the United States.^^ 


7. Review of Degisions of State Courts 


§ 238. In General 

Within the limits prescribed by acts of congress, the 
United States supreme court has appellate Jurisdiction 
to review decislons of state courts. 

As shown supra § 199, the appellate jurisdiction 
of the United States supreme court is derived from 
the federal Constitution, and such jurisdiction may 
be limited and regulated by acts of congress. As 
early as 1789, Act of September 24, 1789, 1 U.S.St 
at L. c 20 § 25, the supreme court was given, by act 
of congress, authority to review decisions of the 
state courts of last resort in certain specified cas¬ 
es, and this authority with various changes has 


been continued by congressional enactments®^ and 
is presently governed by the Act of February 13, 
1925, Judicial Code § 237 as amended, 28 U.S.C.A. 
§ 344.64 The appellate power so conferred is sup- 
ported by both the letter and the spirit of the Con¬ 
stitution. 6 5 

The statutory grant of appellate jurisdiction 
to the United States supreme court will be strict- 
ly construed.66 The supreme court has no ap¬ 
pellate jurisdiction whatever over the state courts 
with respect to matters not within the scope of the 
statutory grant,6*^ even though by reason of the char- 


57. TT.S.—U. ,S. V. Esnault-Pelterie, 

58 S.Gt. 412, 303 U.S. 26, 82 L.Ed. 
625, affirming Esnault-Pelterie v. 
U. S., 84 Ct.Cl, 625, certiorari 

granted IT.. S. v. Esnault-Pelterie, 
58 S.Gt. '33, 302 U.S. 668. 82 L.Ed. 
616—U. S. V. Wells, 51 S.Gt 446, 
283 U.S. 102, 75 L.Ed. 867, affirm- 
ingr, Gt.Gl., Wells v. U. S., 39 F.2d 
998, certiorari granted U. S. v. 
Wells, 51 S.Gt. 32, 282 U.S. 822, 75 
L.Ed. 734. 

58. U. S.—Luckenbach. S. S. Go. v. U. 
S., 47 S.Gt. 18'6. '272 U.S. 533, 71 L. 
Ed. 394, afnrming 59 Ct.Gl. 628. 

59. U.S.—Gottman Go. v. Dailey, L. 
G.Md., 20 F.Supp. 142, afRrmed, G. 
G.A., 94 F.2d 85. 

00 - U.S.—In re 'Tidal, Puerto Ri6b, 
21 S.Gt. 48, 179 U.S.;126, 45 L.Ed. 
118-^Ex; Iparte Valiandiffham, T 
Wall, 243, 17 L.Ed. 589. 

Reason fbr mle is ^Kkf sueh trfbu- 
nals are fxot cburts Vith jurisdiction 
In law or ^quity; witliin tke meaiiingr 

36 C.J.S.—10 


of those terms as used in Gonst. art. 
III.—In re Vidal, Puerto Rico, 21 S. 
Gt. 48, 179 U.S. 126, 46 L.Ed. 118. 

61. U.S,—Carter v. MoGlaughry, 
Kan., 2'2 S.Gt. 181, 183 U.S. 365, 46 
L.Ed, 236, affirming, G.C., 105 P. 
614. 

62. U.S.—John P. King Mfg:. Go. v. 
Gity Gouncil of Augusta, 48 S.Gt. 
489, 277 U.S. 100, 72 L.Ed. 801, af- 
fllrming 138 S.E. 159, 164 Ga. 306. 

63. U.S.—Coleman V. Miller, 59 S.Gt. 
972, 307 U.S. 433, 83 L.Ed. 1385, 
122 A.L.R. 695, affirming 71 P.2d 
518, 14'6 Kan. 390, certiorari grant¬ 
ed 58 S.Gt. 758, 303 U.S. 632, 82 L. 
•Ed. 1092—John P. King Mfg. Co. y. 
Gity Cpuncil of Augusta, 4S, S.Gt. 
489, 277 U;S., 100, 72 L.'Edi 801/ af- 
firming 138 S.E. 159, r64 Ga, 306. 

25 G.J. p 924 notes 62, 63. 

64. U.S.—U. S. V. Bank of New Torh 
& Trust Go., N.Y., 56-S-Ct.'343, 296 
U.S.- 463/ 80 KEd. 331, affirmingi €. 
C.A., 77 P.2d 866, affirmihg; DiG., 
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10 F.Supp. 269, certiorari granted 
56 S.Gt. 111, 296 U.S. 558, 80 L.Ed. 
393—U. S. V. President and Direc- 
tors of Manhattan Go., N.Y., '5-6 S. 
Gt. 343, 296 U.S. 463, 80 L.Ed. 331, 
aiRrming, C.G.A., 77 P.2d 881, af- 
flrming, D.G., 10 F.Supp. 269, cer¬ 
tiorari granted 56 S.Gt. 111, 296 
U.S. 658, 80 L.Ed. 393—U. S. v. 
Pink, N.Y., '56 S.Gt. 343, 296 U.S. 

. 463, 80 L.Ed. 331, afflrming, C.G.A., 

U. S. V. Van Schaick, 77 F.2d 880, 
certiorari granted U. S. v. Pink, 56 
S.Gt. 111, 296 U.S. 558, 80 L.Ed. 

■ 393—Marsh v. Earle, D.C.Pa., 24 P. 
Supp. 385. 

05. U.^.—Martin v. Hunter, 1 

Wheat. 304, 4 L.Ed. 97, reversing 
4 Munt' 1. 18 Va. 1. 

25 C.J. p 925 note 64. 

06. U.3‘—^McBride v. Hoey, Pa., 11 

. Pet. 167;,9 L.Ed. 673. 

Cal.-^Fei:ris v. Coover, 11 CaL 175. 

67.' 'US.—Southern Electric Co. v. 
iStoddard, 46 S.Gt. 71, 269 U.S.T86, 
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jicter or citizenship of the parties the action might 
have been brought in a federal conrt.^S The fact 
that a state court in dedding a federal question er- 
roneously declares that no federal question exists 
does not, however, preclude a review of its decision 
by the supreme court.69 

“"Pederal qucstionP A qUestion the decision of 
which by the state court is reviewable on appeal, or 
by certiorari, is usually termed a ^'federal ques- 
tion/''^^ notwithstanding some hesitancy in one of 
the earlier cases as to this comprehensive use of 
the term.'^^ 

§ 239. Status of Court Rendering Judgment 

The appellate Jurisdiction of the supreme court of 


the United States over the decislons of state courts is 
limited to a review of the Judgments of the highest court 
of the state In which a decision may be had. 

Under the statute, now 28 U.S.C.A. § 3“14, tlic ap¬ 
pellate jurisdiction of the United States sui>reTne 
court over dccisions of state courts is limited to a 
review of the judgments of the highest court of the 
state in which a decision could be hacIA^ This does 
not, however, confine a review to the decisions of 
the highest court of a state, for if under tlie state 
law the decisions of a lowcr court are final in a 
particular class of cases the supreme court of the 
United States may review the judgments of that 
court in such cases.'^^ Where the highest conrt of 
the state refusos to review the decision of aii iu- 


70 L.Ed. '227, dismissing error In 
re People, Iby Phillips, 201 N.Y.S. 
933, 207 App.Div. 8'42. 

25 'C.J. p 925 note 66. 

Declaratory judgments are not 
within the appellate jurisdiction of 
the supreme court.—Liberty Ware- 
house €o. V. Burley Tobacco Grow- 
ers' Co-op. Marketing- Ass’n, 48 S.Ct. 
291, 276 TJ.S. 71, 72 L.Bd. 473, afflrm- 
ing Liberty Warehouse Co. v. Burley 
Tobacco Growers’ €o-op. Ass'n, 271 

S.W. 695, 208 Ky. 643. 

68. U.S.—Prench v. Hopkins, Cal., 8 
S.Ct 589, 124 U.S. 624, 31 L.Ed. 
536. 

Nev.—Hamilton v. Kneeland, 1 Nev. 
60. 

69. U.S.—Missouri, K. & T. B. Co. v. 
Elliott, 22 S.Ct 446, 184 U.S. 530, 
46 L.Ed. 673, reversing 77 Mo.App. 
652. 

Decision by state court on nonfed- 
eral ground see infra § 244. 

70. U.S.—G-odehaux Co. v. Estopinal, 
La., 40 S.Ct 116, '251 U.S. 179, L. 
Ed. 213. 

25 C.J. p 926 note 71. 

Materiality and decision of federal 
question see infra § 244. 

71. U.S.—Murdock v. Memphis, 

Tenn., 20 Wall. 590, 618, 22 L.Ed. 
429. 

25 C.J. p 926 note 72. 

72. U.S.—Betts v. Brady, Md., 62 S. 
Ct 1252, 316 U.S. 465, 86 L.Ed. 1695 
—Tenner v. Dullea, Cal., 62 S.Ct 

364, 314 U.S. 692, 86 L.Ed. -- 

Lynch V. People of 'New York ex 
rei. Pierson, '65 S.Ct 16, 293 U.S. 
62, '79 L.Ed. 191, dismissing certio¬ 
rari People ex rei. Pierson v. 
Lynch, 189 N.E. >684, 263 N.Y. 533, 
afflrming Pierson v. Lynch, 263 N. 

T.S. 259, 237 App.Div. 763, certio¬ 
rari granted Lynch v. People of 
State of Ne-w York ex rei. Pierson, 
54 S.Ct 630, 292 U.S. 616, 78 L.Ed. 
1474, and reargument denied Peo¬ 
ple ex rei. Pierson v. Lynch, 195 
N.E. 141, 36'6 N.Y. 48l~-Southern 
Electric Co. v. Stoddard, 46 S.Ct 


71, 269 U.S. 186, 70 L.Ed. 227, dis- 
missing error In re People, by 
Phillips, 201 N.Y.S. 933, 207 App. 
Div. 842. 

'25 'C.J. 'P 926 note 73. 

To what court writs addressed soo 
infra §'§ 277, 278. 

What constitute® “court” of state 

(1) Whether the decision wa.s r<*n- 
dered by a "court" of the stato de- 
pends on the status of the tribunal 
under state law.—Betts v, Brady, 
Md„ 62 S.Ct 1352, 316 U.S. 455, 86 
L.Ed. 1595. 

(2) 'An order of a state judge at 
chambers in a habeas corpus pro- 
ceeding is not an order of a "court" 
—MoKnight v. James, Ohio, 15 S.Ct. 
348, 165 U.S. '685, 39 L.Ed. 310. 

(3) Where chief judge of court of 
appcals of Maryland, who was th(5 
judge of that court from city of Bal- 
timore, had authority to grant writ 
of habeas corpu.s, and pctltion for 
writ of habeas corpus was 'presented 
to him when he was not sltling in 
term time as member of court, his 
decision denying the reliof soughl 
constituted a judgment of a "court" 
—Betts V. Brady, supra. 

Disoretiouary power of review iu 
highest state oourt 
If a discretlonary power to review 
exists in the highest court of a state, 
the exercise of such dlscretion must 
be flrst invoked and rofused, before 
the judgment of tho lower court iH 
flnal so as to be subject to review by 
the supreme court of the United 
States.—Matthews v. I-Iuwe, Chio, 40 
S.Ct 108, 269 U.S. 262, 70 L.Ed. 266— 
Stratton v. Stratton, Ohio, 3'C S.Ct 
26, 239 U.S. 66, 60 L.Ed. 142. 

Judgmeut hy divisiou of oourt re- 
vlewahle hy court eu hauo 
A judgment rendered by dlvlsion 
one of supreme court of Missouri af- 
flrming a decree which enjoined col- 
lectlon of taxes on Washington Uni¬ 
versitas property, on ground that 
Missouri constitutlon and statutos 
as applled violated university's char- 
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ter provisions for tax {‘xompUon and 
infringed coulrael claiisc' of LaltTal 
Constitution, was not (liat of lh<> 
"highest oourt of a stait» In which a 
dticision eould be had" wHhln Judl- 
(dal ("ode r(‘slricting United Slates 
.supreunt^ eourl’s aulhorlly to rovU^w 
decisions of stai(‘ courts to tliosi' 
causes wh('rein such a Judgnieiit luis 
bc('n rend(^r(‘d, In view of provlslon 
of Missouri constitution aiui ruh* of 
supremo court of Missouri, providlng 
for review by the^ c.ourt en bant; of a 
decision by a divi,sion wher(‘ a ftul- 
(*ral qucHdon is Involvc^d. (Jorman v. 
Washington Unlv('r.slty, 02 H.Ul. 962, 
316 U.S. 98, 80 U.Ed, UUIO. (Ilsirilssing 
certiorari Wasbluglon UniverHlIy v. 
Gorman, 15.3 S.W.2(1 3.“. ,318 Mo.'oto. 
certiorari grant(*d <Jorman v. Wash- 
Ington Univ(*rslly, 02 H.Ut. 301, 314 

U.S. 604, 86 I^.Ed. 486. 

Judgmeut of lower court ('ann(»t b*‘ 
revlciwed. altl\ough It Is In a<‘cord- 
anec^ wlth a decision of lh(* hlght‘Hl 
(H)urt of (h<,% stal(^ on a former appc^al 
and Win muMsssarlly tu* amrrntal l»y 
the latl(*r eourt.--• Seagravt*H v, Wal- 
lacc, '('^.'C.A.Tex., 09 E.2d 103, (Munio- 
rari dtmhal Wallace v. Seagravi»s, 55 
S.Ct. 80, 293 U.S. 509, 79 r..Ed. 068. 
reh(‘arlng denUal 55 S.CU. 138, 293 U.S. 
030, 79 UEd. 710-*25 C.J, p 920 mdt' 
73 Il)J. 

73. U.S.—Orovey v. Townsend, Tcx., 
66 S.Ct. 622, 295 U.S, 4 5, 97 A. 

1.. R. 080, 79 L.Ed. 1292^--Uru(len- 
tial Ina. Co. of America v. ("heck, 
Mo., 42 S.Ct. 616, 259 U.S. 530, 66 

1.. Ed. 1014, 27 A.L.U. 27, ntrirming 
Cheek v. Prud(mllal Ins. ("o. of 
America, App., 223 S.W. 7r)l-»..An- 
drew lannetta Eun(‘ral ilome v. 
State Board of Undertakers of Do- 
■partmenl of Healtli of Ihmnsyl- 
vania, D.C.Pa., 27 E.Supp, 518. 

Or.—^Clty of Portiand v. MeSparran, 
129 P.2d 65. 

25 C.J. p 926 notos 73 [bj (2), 74. 

last state trlbuual to which oause 
could be hrcuglit for review consti- 
tutes the "higheat court of a state in 
which a decision could be had" re- 
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ferior or intermediate court, the United States su¬ 
preme court may review its judgment wh‘ere a fed- 
eral question is involved.'^^ However, there has 
been no decision of the federal question in the high- 
est court of the state in which a decision in the 
suit can be had, where the highest state court has 
dismissed an appeal in the suit because of a defect 
in the parties to such appeal,or because the ap¬ 
peal to the highest court was taken without leave 
first obtained.'^^ 


§ 240. Final Character of Judgment 

A judgment or decree of a state court whjch is not 
final is not reviewable by the United States supreme 
court. 

Under the statute, 28 U.S.C.A. § 344, authoriz- 
ing and regulating reviews by the United States 
supreme court of decisions of state courts, the judg¬ 
ment or decree of the state court must be a final 
oneJ*^ However, a judgment rendered by the 
highest court in the state in which a decision could 


g-ardless of particular descriptiori or- 
desiffnation which may be applied to 
it by state statutes.—Gorman v. 
Washing-ton University, 62 S.Ct. 962, 
316 U.S. 98, 86 L.Ed. 1300, dismissing 
certiorari Washington University v. 
Gorman, 1.53 S.W.2d 35, 348 Mo. 310, 
certiorari granted Gorman v. Wash¬ 
ington University, 62 S.Ct. 301, 314 

U. S. 604, 86 L.Ed. 486. 

Application to state supreme court 

ta-» certiflcate of importaace and 
appeal 

United States supreme court may 
grant certiorari to review Illinois ap¬ 
pellate court judgment after denial 
of writ of certiorari by state su¬ 
preme court, although petitioner did 
not apply for certificate of import- 
ance and appeal.—Chesapeake & O. 
Ry. 'Co. V. Mihas, 50 S.Ct. 42, 280 U. 
S. 102, 74 L.Ed. 207, reversing Mihas 

V. 'Chesapeake & O. Ry. Co., 249 111. 
A'pp.' 44'6, certiorari granted Chesa¬ 
peake & O. Ry. Co. V. Mihas, 49 S.Ct. 
251, 279 U.S. 827, 73 L.Ed. 978— 
Minneapolis, St. P. & S. S. M. Ry. Co. 
V. Rock, 49 S.Ct. 363, 279 U.S. 410, 
73 L.Ed. 766, reversing Rock v. Min¬ 
neapolis, St. P. & S. S. M. Ry. Co,, 
247 Ill.App. 600, and rehearing: de- 
nied Minneapolis, St. P. & S. S. M. 
Ry. Co. V. Rock, 50 S.Ct. 79. 

Judgment of superior court of 
Massachusetts, pursuant to rescript 
from supreme judicial court, is a 
final decision of the highest court re¬ 
viewable by the United Stat-es su¬ 
preme court.—Central New England 
Ry, Co. V. Boston & A. R. Co., '49 S. 
Ct. 358, 279 U.S. 415, 73 L.Ed. 770, 
afflrming New York Cent, R. Co. v. 
Central New England Ry. Co., 1621 
N.E. 324, 264 Mass. 128, certiorari 
granted Central New England Ry. 
Co. V. Boston & A. R. Co., 49 S.Ct. 
176, 278 U.S. 596, 73 L.Ed, 626—My- 
ers V. International Trust 'Co,, 47 S. 
Cl, 372, '273 U.S. 380, 71 L.Ed. 692, 
afRrming International Trust Co. v. 
Myers, 147 N.E. 591, 252 Mass. 94, 
certiorari granted Myers v. Interna¬ 
tional Trust Co., 45 S.Ct. 6,40, 268 U. 
S. 686, ‘69 L.Ed. 1157—^Davis v. L. L. 
Cohen & Co., 45 S.Ct. 633, 268 U.S. 
638, 69 L.Ed. 11'29, reversing L. L. 
Cohen & Co. v. Davis, 142 N.E. 75, 
247 Mass. '259. 

74. U.S.— -ChiCago & B. I. R. Co. v. 

Industrial Commission of Illinois, 


111., 52 S.Ct. 151, 284 U.S. 296, 76' 
L.Ed. 304, 77 A.L.R. 1367—West¬ 
ern Union Telegraph Co. v. Priest- 
er, 48 S.Ct. 234, 276 U.S. 252, 72 L. 
Ed. 555, reversing 111 So. 199, 21 
Ala.Ap'p. 587, certiorari granted 47 
S.Ct. 574, 274 U.S. 727, 71 L.Ed. 
1315, dismissing certiorari 111 So. 
200, 215 Ala. 435, certiorari grant¬ 
ed 47 S.Ct. 576, '274 U.S. 727, 71 L. 
Ed. 113‘5—^Virginian Ry. Co. v. Mul- 
lens, W.Va., 46 S.Ct. 526. '271 U.S. 
220, 70 L.Ed. 915—^American Ry. 
Express Co. v. Levee, La., -44 S.Ct. 
11, 263 U.S. 19, 68 L.Ed. 140—Ran- 
dall V. Board of Com’rs of Tippe- 
canoe County, Ind., 43 S.Ct. 252, 
261 U.S. 252, 67 L.Ed, 637, dismiss¬ 
ing error 131 N.E, 776, 77 Ind.App. 
320. 

La.—State ex rei Muslow v. Louisi- 
ana Oil Refining Corporation, App., 
177 So. 476, denying motion 176 
So. 686, affirmed Arkansas Fuel Oil 
Co. V. State of Louisiana ex rei. 
Muslow, 58 S.Ct. 832. 304 U.S. 197, 
82 L.Ed. 1287, rehearing denied 58 
S.Ct. 1044, 304 U.S. 589, 82 L.Ed. 
1549. 

25 C.J. p 9'27 note 75. 

Dismissal by highest state oourt for 
lack of jurisdiction. 

U.S.—Adam v. Saenger, Tex., '58 S. 
Ct. 454, 303 U.S. 59, 8'2 L.Ed. 649, 
reversing, Civ.App., 101 S.W.2d 
1046, certiorari granted '58 S.Ct. 28, 
302 U.S. 668, 82 L.Ed. -515, rehear¬ 
ing denied 58 S.Ct. 640, 303 U.S. 
'666, 82 L.Ed. 1123, mandate con- 
formed to Civ.App., 119 S.W.2d 687, 
certiorari denied Saenger v. Adam, 
59 S.Ct. 832, 307 U.S. 628, 83 L.Ed. 
1511. 

25 C.J. p 926 note 74 [b]. 

Refusal hased ou merits 

Refusal of a writ of certiorari by 
the highest court of state on the 
merits did not take from the refusal 
its ostensible character of declining 
jurisdiction to review.—^American Ry. 
Express Cb. v. Levee, La., 44 S.Ct. 
11, 263 U.S. 19, 68 L.Ed. 140. 

75. U.S.—Newman v. Gates, 27 S.Ct. 
2^20, 204 U.S. 89. 51 L.Ed. 385, dis¬ 
missing error 72 N.E. 638, 165 Ind. 
171, 6 Ann.Cas. 649. 

76- U.S.—McMaster v. Gould, 48 S. 
Ct. 299, 276 U.S. 284, 72 L.Ed. 574, 


dismissing certiorari 152 N.E. 446,. 
242 N.Y. 604. 

77. U.S.—Gorman v. Washington 
University, 62 S.Ct. 963, 316 U.S. 
98, 86 L.Ed. 1300, dismissing certio¬ 
rari Washington University v. 
Gorman, 153 S.W.2d 35, 348 Mo. 
310, certiorari granted Gorman v- 
Washington University, 62 S.Ct. 
301, 314 U.S. 604, 86 L.Ed. 486— 
Laclede Gas Light Co. v. Public 
Service Commission of Missouri, 58 
S.Ct. 988, 304 U.S. 398, 82 L.Ed. 
1422, dismissing appeal State ex 
rei. City of St. Louis v. Public 
Service Commission, 110 S.W.2(i 

749, 341 Mo. 920. 

25 C.J. p 927 note 78—5 'C.J. p 586 
note 31, p ‘590 note 68. 

Finality of determination generally 
see supra § 201. 

Finality as affected by state court 
rendering judgment see supra §■ 
239. 

Dependent on state law 

Whether decision was a final judg¬ 
ment is to be determined in the light 
of applicable law of state.—Betts v- 
Brady, Md., 62 S.Ct. 1262, 316 U.S. 
455, 86 L.Ed. 1695. 

Tests of finality 

(1) To give the United States su¬ 
preme court appellate jurisdiction, 
the judgment or decree of a state- 
court must terminate the litigation 
between the 'parties on the merits, se 
that, if there should be an affirm- 
ance, the court below would have 
nothing to do but execute the judg¬ 
ment or decree it has rendered.— 
Georgia Ry. & Power Co. v. Town of 
Decatur, 43 S.Ct. 613, 262 U.S. 432^ 
67 L.Ed. 1065, reversing 111 S.E. 911, 
153 Ga. 329—3 C.J. p 586 note 29. 

.(2) The finality of a judgment of 
the highest court of the state is to be 
tested by the form of the judgment, 
and the federal supreme court cannot 
in determining its jurisdiction con- 
vert the judgment not on its face- 
final to one final in character.—Bruce 
V. Tobin, 38 S.Ct. 7, 245 U.S. 18, 62 
L.Ed. 123, denying certiorari 162 N.W. 
933, 39 S.U. 64—Louisiana Nav. Co. v, 
Oyster Commission, 33 S.Ct. 78, 226L 
U.S. 99, 57 LuEd. 138, dismissing er¬ 
ror 51 So. 706, 125 La. 740—Mutual 
Orange Distributors v. Agricultural 
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1)6 had is not deprived. of its final .character because 
it was rendered on an eqiial division of opinion 
among the judges and if the validity of a judg- 
ment of an inferior court is either affirmed or de- 
nied by the highest court in the state, by any form 
•of decision, such decision will, if it involves a fed- 
eral question, be subject to review by the supreme 
court^^ The proceeding for a writ of prohibition 


is ,a distinet suit, see infra § 242, and the judgnient 
finally disposing of it is a final judgment subject to 
review by the supreme court.^o 

Petition for rchecwing. The mere right of either 
of the parties for a certain period of time to pe¬ 
tition for a rehcaring in the state appellate court 
does not affcct the finality of the judgment.How- 
ever, a judgment cannot bc regarded as hnal when 


Prorate Commission of California, D. 
•C.Cal., 30 F.Supp. 937. 

Afiarmance and remaaid for further 
proceedingrs Is not a flnal judg-ment. 
—Laclede Gas Lig-ht Co. v. Public 
Service Commission of Missouri, 58 
S.Ct. 988, 304 U.S. 398, 82 L.Ed. 1422, 
'dismissing- appeal State ex rei. City 
of St Louis V. Public Service Oom- 
mission, 110 S.W.2d 749, 341 Mo. 920 
—25 C.J. p 927 note 78 [f]—3 C.J. p 
589 note 67. 

Afflxmance of order denying* new trial 

Where highest court of state af- 
nrmed order denying plaintiff's mo- 
tion for new trial and plaintilf 
brought certiorari, writ was dis- 
missed as Improvidently granted, it 
appearing that no flnal judgment had 
been entered,—Pox Film Corporation 
V. Mulier, 55 S.Ct 444, 294 U.S. '696, 
79 li.Ed. 1234, dismissing certiorari 
255 N.W. 845, 192 MInn. '212, certio¬ 
rari granted 55 S.Ct 213, 293 U.S. 
550, 79 L.Ed. 653, and followed in 
United 'Artists Corporation v. Mlller, 
255 N.W, 848, 192 Minn. 219, and Fox 
Film Corporation v. Mulier, 260 N.W. 
320, 194 Minn. 654, certiorari granted 
55 S.Ct 924, 295 U.S. 730, 79 L.Ed. 
1680, certiorari dismissed 56 S.Ct 
183, 296 U.S. 207, 80 L.Ed. 168. 

Reversal and remaud for further 
proceedings is not a flnal judgment 
—Creat Western Tei. Co. v. Burn- 
ham, Wis., 16 S.Ct 850, 162 U.S. 339, 
40 L.Ed. 991—Seagraves v. Wallace, 
aC.A.Tex.. 69 F.2d 163, certiorari de- 
nled Wallace v. Seagraves, 55 S.Ct 
80, 293 U.S. 569, 79 L Ed. 668, rehear- 
ing denied 65 S.Ct 138, '293 U.S. 630, 
79 L.Ed. 71-6 —25 C.J. p 927 note 78 
[e]. 

Judgment reverslng order graat- 
ing preUmlnary injunction ia not 
flnal.—Tippecanoe County v. Lucas, 
Ind., 93 U.S. 108, 23 L.Ed. 822—3 C. 
J. p 591 note 77 [a]. 

Order overruling motioa to quaeh 
exeeution is not a final judgment, 
and a judgment of the highest court 
of a state, aflirming such an order, 
is not revlewable.—Loeber v, Schroe- 
der, Md„ 13 S.Ct 934, 149 U.S. 580, 
37 L.Bd. 856. 

Successive appeals 

(1) Where, after afRrmance of In- 
terlocutory order grantlng a tempo- 
rary Injunction and remand of the 
case, the trial court allowed ahiend-j 
ments, ruled on a demurrer, Impan-1 


eled a jury, directed a verdict, and 
entered a final decree, which was af- 
flrmed, the decree of afflrmance was 
a final judgment reviewable by the 
United States supreme court, al- 
though the state supreme court ruled 
that its former judgment was the 
law of the case and res judicata.— 
Georgia Ry. & Power Co. v. Town of 
'Decatur, 43 S.Ct 613, 262 U.S. 432, 
67 L.Ed. 1065, reverslng 111 S.E. 911, 
153 Ga. 329. 

(2) Other cases.—Ohesapeako & 
Oh io R. Co. V. MoCabo, 29 S.Ct. 430, 
213 U.S. 207, 53 L.Ed. 765, reverslng 
100 S.W. 219, 30 Ky.L. 1009. 

25 C.J. p 927 note 78 [d]. 

Judgmeuts or decrees held flnal 

(1) The refusal of the highest 
court of a state to disscharge defend¬ 
ant on ^abeas corpus is a ‘‘flnal judg¬ 
ment’'—State ex rei. Covington v. 
Hughes, 10'2 So. 8'24, 157 La. •662. 

(2) Where judgment of chief judge 
of court of appeals of Maryland who 
was the judge of that court from 
City of Baltimore denying rellef 

j sought in habeas corpus proceeding 
was flnal in sense that it was noi re¬ 
viewable by any -other court of Mary¬ 
land, ‘but petitioner had not exhaust- 
ed State remedies in the senso that 
in Maryland a prisoner may apply 
successlvely to one judge after an- 
other and to one court after another 
wlthout exhausting his remedies, the 
denial of relief sought was a “flnal 
judgment by highest court of state” 
in which judgment could ho had of 
the issue joined.—Betts v. Brady, 
Md., 62 S.Ct 1262, 316 U.S. 466, 86 
L.Ed. 1696. 

(3) Judgment of state supremo 
court afflrming refusal of lowor court 
to continue temporary injunction and 
to grant permanent Injunction is a 
flnal decree.—North Cardina R. Co. 
V. Story, 45 S.Ct 631, 268 U.S, 288, 
69 L.Ed. 969, reverslng 121 S.E 433, 
187 N.C. 184. 

(4) A decree in a suit by a sharo- 
holdor against a 'national farm loan 
association directing the association 
to retire plalnti£f’s shares and giving 
plaintlfC judgment against associa¬ 
tion for the par valuo thereof, whon 
afllrmed by the state court of ap¬ 
peals, was “final” so as to be review¬ 
able by certiorari from the United 
States supreme court under the stat¬ 
ute, although it also provided for a 
receivershlp because of the associa-, 
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I tion’s innlfllity to pay tho judgment. 
—^Knox Nat. Farm Loan AsH'n v. 
Phillips, Ohlo, 67 S.Ct. 418, 300 U.S. 
194, 81 L.Ed. 599, 108 A.L.U. 738. 
(5) Othor judgmont.M or dooreos.—. 

U. S. V. Knott, 66 B.Ot. 902, 298 U.S. 
544, 80 L.Ed. i:{21, 104 A.L.R. 741, 
rovoraing Kelly v. Knott, 103 So. -64, 
120 Fla. 580, (‘orliorarl granted U. S. 

V. Knott, 56 S.Ct. 498, 297 U.S. 700, 
80 L.Ed. .989, cMirtlornrl denied With- 
ers V. Knott, 66 S.Ct, '4 98, 297 U.S. 
706, 80 L.Ed. 99.3, modifhni WUhers v. 
Knott, 168 So. 416, 127 Fla. 341, man¬ 
date conformod to 168 So. 416, 1*27 
Fla. 211. 

25 C.J. p 927 noto 78 [}], 

78« U.S.—Hartman v. tJroenhow, Va., 
102 U.S. 672, 26 L.Ed. 271. 

79. TT.S.—MinneapollH, St. P. S. 
S. M. Ry. Co. V. Uoede, 111., 49 S.Ct. 
363, 279 U.S. 410. 73 I..Ed. 766 - 
WilllamH V. Tirutty, Va., 102 U.S. 
248, 26 L.Ed. 135. 

80. U.S.—-I4andini Petroleum Co. v. 

Superior Court of Stato of CaUfor- 
nia in and for Loh Angelen Ot>unty, 
62 S.Ct. 103, 28 1 U.S. 8, 76 L.Ed. 
136, 78 A.L.lt 826, aflirming 293 P. 
899, 110 Cal.App. 123-‘-MIehigan 

'Cent. R. Co. v. MIx, Mo., 4 9 S.Ct. 
'207, '278 U.S. 493, 73 I..Ed. 470, 
conformecl to, Sup., State ex rd. 
Michigan Cent. R. Co. v. Mix, 22 
S.W.2d 1116—State of 'MlaHourl ex 
rd. St. 'LouIb B. &. M. Hy, <1o. v. 
Taylor, 46 S.Ct. 47, 266 U.S, 200, 
69 L.Ed. 247, 42 A.L.R. 1232, af¬ 
flrming State ex rd. st. I..ouiH, B. 
& M. Ry. Co. V. Taylor, 251 S.W. 
383, 298 Mo. 474-—Mt. Vernon- 

Woodborry Cotton Uuck Co. v. Ala- 
bama Interstato Power Co., 36 S. 
Ct. 234, 240 U.S. 30, 60 L.Ed. 507, 
aflirming Alabama Intorstate l^ow- 
er 'Co. V. Mt. Vernon-Woodbarry 

Cotton Duck Co,, 66 So, 287, 186 

Ala. 62'2. 

SI- riaality beforo •xplratiou of 
time 

A law provlding that, withln «Ixty 
days after the terminat Ion of a caso 
by the stato supreme court, ^'either 
party” may petition for rehcaring, 
doca not deprlvo tho Judgment of 

finality on the theory that the «uc- 
cessful party, as well as the unauc- 
cessful party, had until tho ©xpira- 
tion of such time to exerclse tho 
right to petition for rehearir^r’,—• 

Southern Ry. Co, v. Cllft, 43 S.Ct 
126, 260 U.S. 316, 67 L.Ea. 283. ikf- 
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a petition for a rehearing is p^ding,^^ ajthough 
when such petition is denied the judgment in the, 
case becomes final for the purpose of review by the 
supreme court.^S ^ 

§ 241. Citizenship of Parties and Amount in 
Dispute 

The jurisdiction of th6 Unrted States supreme court 
to review decisions of state courts is not dependent on 
the citizenship of the parties or the amount in dis¬ 
pute. 

Under the statute, 28 U.S.C.A. § 344, the citizen¬ 
ship of the parties is immaterial as affecting the ju- 
risdiction of the United States supreme court to re¬ 
view a judgment or decree of a state court,and 
the right of review is not dependent on the amount 
in dispute.^5 

§ 242. Nature of Proceeding in State Court 

A *‘suit” within the statute conferring appellate ju- 
risd'!ction on the United States supreme court of deci¬ 
sions of state courts includes any iproceeding In a state 
court by which a person pursues a remedy afforded him 
by law. 


The term ^‘suit’^ in the statute, 28 U.S.CA. § 344, 
conferring on the United States supreme court ap¬ 
pellate jurisdiction of decisions of state courts ap- 
plies to any proceeding in a state court by which an 
individual pursues that remedy in a court of justice 
which the law affords him,^® and includes a crim- 
inal prosecution,^'^ a proceeding for mandamus^^ 
or for a writ of prohibition,^^ and habeas corpus 
proceedings.9® 

§ 243. Substantial Character of Federal 
Question 

The decision of a state court involving a federal 
question wlll not be reviewed by the United States su¬ 
preme court uniess such question Is real and substantial 
and a decision thereof is essentiai to the disposition of 
the issues presented. 

In order that a decision of a state court may be 
subject to review by the United States supreme 
court on the ground that a federal question is in- 
volved, it is necessary that such question should be 
real and substantial,®^ and that a decision thereof 
should be essentiai to a disposition of the issues pre- 

& Gas Co., 59 S.Ct. 259, 30'5 U.S. 
376, 83 L..Ed. 231, dismissing appeal 
77 P.2d 83, 182 Okl. 155—People of 
State of New York ex rei. Consoli¬ 
dated Water Co. of Utica v. "Malt- 
bie, 58 S.Ct. 506, 303 U.S. 158, 82 
Li.Ed. 724, dismissing appeal Peo¬ 
ple ex rei. Consolidated Water Co. 
of Utica, N. T.. v. Maltbie, 9 N.R2d 
961, '275 N.T. 357, affirming 282 N. 
T.S. 412, 245 'App.Div. 866—Honey- 
man v. Hanan, 67 S.Ct. 350, 300 U- 
S- 14, 81 LEd. 476, vacating 3 N.E. 
2d 18'6, 271 N.Y. 564, affirming 28'5 
N.Y.S. 527, 256 App.Div. 781, rear- 
, gument denied 285 N.Y.S. 1084, 246 
App.Div. 829, and affirmed 9 N.E.2d 
970, 275 N.Y. 382, remittitur 

amended 11 N.E.2d 788, 275 N.Y. 
625, appeal dismissed 58 S.Ct 273, 
302 U.S. 375, 82 L.Ed. 312, reremit- 
titur amended 3 N.E.2d 473, 271 N. 
Y. 662, reargument granted and 
amendment of remittitur denied 8 
N.E.2d 618, 274 N.Y. 490—Kammer- 
er V, Krqeger, 57 S.Ct 196, 299 U. 
S. 302, 81 L.Ed. 253, dismissing ap¬ 
peal In re American Loan & Sav- 
ings Ass’n. 2 N.E.2d 823, 131 Ohio 
St 330—Abrams v. Van Schaick, 55 
S‘Ct 1?5, 293 U.S. 188, 79 L.Ed. 278, 
dismissing appeal People by Van 
Schaick v. New York Title & Mort- 
gage Co., 191 N.E. 522, 2 64 N.Y. 
475, reversing 270 N.Y.S. '450, 150 
Misc. 467—Seaboard Air Line Ry. 
Co. V. Watsori. 53 S.Ct 32, 287 U.S. 
86, 77 L.Ed. 180, 86 A.L.R. 174, dis¬ 
missing: appeal 137 So. 719, 103 Pla. 
477—State of Missouri ex rei. Wab- 
ash Ry. Co. v. Public Service Com- 
mission, of Missouri, 47 S.Ct. 311, 
273. U.S. 126, 71 L.Ed. 575, reyers- 


flrming 131 N.E. 4, 190 Ind. 536, 14 
A.L.R. 385. 

52. U.S.—Chicago Great Western R. 
Co. V. Basham, lowa, 39 S.Ct 213, 
249 U.S. 164, 63 L.Ed. 534. 

53. U.S.—Citizens' Bank of Michi- 
gan City, Ind., v. Opperman, 39 S. 
Ct 330, 249 U.S, 448, 63 L.Ed. 701, 
dismissing certiorari irs N.E. 55, 
188 Ind. 212. 

25 C.J. p 928 note 82. 

»4. U.S.—Barrington v. Missouri, 27 
S.Ct 582, 205 U.S. 483, 51 L.Ed. 890. 
dismissing error 198 Mo.‘ '23, 95 S. 
W. 235. 

25 C.J. p 928 note 83. 

S5. U.S.—The Paquete Habana, Fla., 
20 S.Ct 290, 175 U.S. 677, 44 L. 
Ed. 320—Buel v. Van Ness, Vt., 8 
Wheat 312, 5 L.Ed. 624. 

80. U.S.—^Weston v. Charl-eston, S. 

C., 2 Pet 449, 7 L.Ed. 481. 
Toliuxliary suhmisslon of controversy 
hy agreement 

A judgment of a state court may 
l}e reviewed, notwithstanding the 
proceeding in which it was rendered 
was commenced, not by any compul- 
sory process, .but pursuant to a stat¬ 
ute of the state authorizing a volun- 
tary submission of the controversy 
by agreement of the parties.—Ald- 
rlch V. ^tna Ins. Co., N.Y., 8 Wall. 
491, 19 L.Ed. 473. 

JProceedlSLg' as legislatlve or judlclal 

Ch a motion to dismiss an appeal 
on the ground that the proceeding in 
the stato supreme court on ap;peal 
from an. order of the Corporation 
oommission was legislative and not 
A “suit,” the supreme court of tpe 


United States should not decide that 
the state 'provided no means of ob- 
taining judicial review of order of 
Corporation commission, in absence 
of definite decision by the state su¬ 
preme court to such effect.—South- 
westem Bell Telephone Co. v. 'State 
of Oklahoma, 58 S.Ct. 528, 303 U S. 
206, 82 L.Ed, 751, dismissing appeal 
Southwestern Bell Telephone Co. v. 
State, 71 P.2d 747, 181 Okl. 246. 

87. U.S.—Twitchell v. Pennsylvania, 
Pa., 7 Wall 321, 19 L.Ed. 223. 

2'5 C.J. p 928 note 87. 

88. U.S.—^American Express Co. v. 
Maynard, 20 S.Ct. 696, 177 U.S. 
404, 44 L.Ed. 823, reversing 77 N. 
W. 317, 118 Mlch. 682. 

25 C.J. p 928 note 88. 

89. U.S.—Bandini Petroleum Co. v. 
Superior Court of State of Califor- 
nia in and for Los Angeles Coun- 
ty, 52 S.Ct. 103, 284 U.S. 8, 76 L. 
Ed. 136, 78 A.L.R. 826, affirming, 
Cal.App., 293 P. 899, 110 Cal.App. 
123. 

25 C.J. p 9'28 note 89. 

90. U.S.—People of State of New 
York ex rei, Bryant v. Zimmerman, 
49 S.Ct. 61, 278 U.S. 68, 73 L,Ed. 
184, 62 A.L.R. 785, affirming Peo¬ 
ple ex rei. Bryant v. Zimmerman, 
150 N.E. 497, 241 N.Y. 405, 43 A.L. 
R. 909, which affirmed People of 
State of New York ex,rei. Bryant 
V. Zimmerman, 210 jST.Y.S. 269, 213 
App.Div. 414, affirming People ex 
rei. Bryant v. Sheriff of Erle Coun- 
ty, '206 N.Y.'S.’533, 123 Misc. 859— 
Holmes V, Jennisdh, Vt, 14 Pet 
540, 10 L.E(^.‘579, 618. ‘ 

91. U.S.—Patterson v. StanoUn^ 6il 
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sented in the case.92 

• Questions settled by supreme court decislons. The 
mere fact that a federal question was involved does 
not authorize a review by the supreme court where 
the question has been decided by the supreme court 
in previous cases so that it cannot be regarded as an 
open one.93 However, a review will not be denied, 
on the ground that the federal question relied on to 
confer jurisdiction has been conclusively foreclosed 
by prior decisions of the supreme court, where an- 
alysis and exposition are necessary in order to make 
ciear the decisive effect of such prior decisions on 
the issue presented, and there is some conflict in the 


opinions of the various state courts of last resort on 
the question, and a division of opinion in the court 
below.94 

§ 244. Materiality and Decision of Federal 
Question 

To authorize a review by the United States supreme 
court of a state court decision, It is necessary that a 
federal question shall have been decided by the state 
court or necessarily involved in its Judgment. 

In order to authorize a review by llic United 
States supreme court of a decision of a state court, 
it is usually necessary that a federal question shall 
have been decided by the state court'^^* or at least 


ing 267 S.W. 102, 306 Mo. '149— 
House V. Road Improvement Dist. 
No. 2 of 'Conway County, Ark., 45 
S.Ct 60, 2-66 U.S. 17-5, 69 L.Ed. 229, 
dismissing error House v. Road 
Improvement Dist. No. 2, Conway 
County, 251 S.W. 12, 158 Ark. 330, 
251 S.W. 21, 158 Ark. 3'57—Zucht 
y. Klng-, Tex., 43 S.Ct. 24, 260 U.S. 
174, 67 L.Ed. 194, dismissing error, 
Civ.App., 226 S.W. 267—Miller & 
Lux V. Sacramento & San Joaquin 
Drainage Dist, 41 S.Ct 404, 256 
U.S. 129, 65 L.Ed. 859, denying cer¬ 
tiorari and dismissing error 187 
P. 1041, 182 Cal. 252—Quong Ham 
Wah Co. V. Industrial Acc. Com- 
mission of Cal., 41 S.Ct 373, 255 
U.S. 445, 65 L.Ed. 723, dismissing 
error 192 P. 1021, 184 Cal. 26, 12 
A.L.R. 1190. 

Fla.—Williams v. Keyes, 186 So. 250, 
135 Fla. 769. 

2'5 C.J. p 928 note 91. 

Cliangres merely in form or metliod 
of procedure by which federal rights 
are finally adjudicated in state courts 
do not preclude review of adjudica- 
tion by federal supreme court, -pro- 
vided case retains essontials of ad- 
versary proceeding involving real, 
not hypothetical, controversy finally 
determined by judgment below.— 
Nashville, O. ^ St. L. Ry. v. Wallace, 
Tenn., 53 S.Ct 345, 288 U.S. 249, 77 
L.Ed. 730, 87 A.L.R. 1191. 

ireither prayer for Injtmctive re- 
llef, nor allegation. of tkreatenedL Ir- 
repara/ble injury, is essential to pre- 
sent “case" or “controversy" within 
federal supreme court's appellate ju¬ 
risdiction, if controversy is otherwise 
real and substanlial.—^Nashville, C. 
& St L. Ry. V. Wallace, supra, 

Order of state university suspendlng 
stndents 

Appeal from judgment of highest 
state court that order suspending 
studepits from land-grant state uni¬ 
versity for refusal to take prescribed 
course in militafy training imposed 
by rfegents did not infringe rights of 
students under federal Constitution 
and treaty was not so lacking in 
merit as to require dismissal of ap¬ 


peal for want of substance.—Hamil- 
ton V. Regents of University of Cali- 
fornia, 55 S.Ct 197, 293 U.S. '245, 79 
L.Ed. 343, afflrming 28 P.2d 365, 219 
Cal. 663, and rehearlng denied 56 S. 
Ct 34-5, 293 U.S. 633. 79 L.Ed. 717. 

92. U.S.—SouLhwestern (Bell Tole- 
phone Co. v. State of Oklahoma, 58 
S.Ct 528, 303 U.S. 206, 82 L.Ed. 751, 
dismissing appeal SouthweHt<u*n 
'Bell Telephono Co. v. State, 71 P.2d 
747, 181 Okl. 246—Lynch v. Peoplo 
of New York ex rei. Plerson, 55 S. 
Ct 16, 293 U.S. 52, 79 L,Ed. 191, 
dismissing certiorari Peoplc ox rol. 
Pierson v. Lynch, 189 N.E. 684, 263 
N.Y. 633, afflrming lUorson v. 
Lynch, 263 N.Y.S. 259, 237 App.Div. 
763, certiorari trranted Lynch v. 
Peoplc of State of New York ex 
rei. Pierson, 54 S.Ct 630, 292 U.S. 
616, 7S L.Ed. 1474, and reargument 
denied Peo-ple -ex rei. Pierson v. 
'Lynch, 196 N.E. 141, 266 N.Y. 431. 

Fla.—Williams v. Keyes, 186 So. 260, 
135 Fla. re 9. 

25 CJ. p 929 note 92. 

93. U.S.—Mlnneapolis, St P. S. 
S. M. Ry. Co. V. 'C. L. Mi^rrick Co., 
41 S.Ct 14’2, 264 U.S. 376, 65 L.Ed. 
312, dismissing error C. L. Morrick 
Co. V. Mlnneapolis, St P. & S. S. 
M. Ry. Co., 1-60 N.W. 140, 35 N.D. 
331—Manhattan L. Ins. Co. v. Co- 
hen, Tex., 34 S.Ct 874, 234 U.S. 123, 
58 L.Ed. 1245, dismissing appeal, 
Ciy.App., 139 S.Wf. 51. 

25 C.J. p 929 note 94. 

94. U.S,—Mllheim v. Moffat Tunned 
Improvement Dist, 43 S.Ct 694, 
262 U.S. 710, 67 L.Ed. 1194, afflrm¬ 
ing 211 P. 649, 72 Colo. 268—Louls- 
ville & Nashville R. Co. v. Melton, 
30 S.Ct 676, 218 U-S. 36, 54 L.Ed. 
921, 47 L.R.A.,N,S., 84, afflrming 
106 S.W. 36*6, 127 Ky. 276. 

95. U.S.—SouthwGstern Bell Tole- 
phone Co. v. State of Oklahoma, 68 
S.Ct 528, 303 U.S. 206, 82 L.Ed. 751, 
dismissing appeal Southwestern 
Bell Telephone Co. v. Stato, 71 P 
2d 747, 1^1 Okl. 246—Nashville, 6. 
& St L. Ry. v. Walters, 65 S.Ct 
486, 294 U.S. 405, 79 L.Ed. 949, re- 
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versing Nashvillo, C. S(. L. Ry. 
Co. V. Baker, 71 S.VV.2d 078, 107 
Tenn. 470, appeal dl.snilHHed Nash- 
vilhs C. Sc St. L. Ry. v. II('rnd<)n, 55 
S.Ct 87, 293 U.S. 518, 70 L.Ed. 032 
—West Ohlo (JaH Co. V. ITibllc 
Utilities ConimiH.slon oT Ohio, 55 S. 
Ct. .316, 204 n.S. 03. 70 L.Ed. 701, 
reversing W(‘hI Ohlo Oas Co. v. 
Public UtIlitl('H PorninlsHlori (City 
of Lima), 101 N.E. 105, 12« Ohlo 
St. 301, eojifonucd to 10(5 N.E. 074, 
120 Ohio St. 07n.--(}lbhcH v. Zlm- 
miTman, S.tr, 5 1 S.(h. 1 40, 200 U. 
S. 326, 78 L.Ed. 312. 

Fla.—WilllamH v. Keyt^H, 18(5 So. 250, 
135 Fla. 769. 

Tex.—Ja,ckson y, Stati', 280 S.W. 202, 
103 Tex.t,T. 318, ceriiorari dcidcd 4(5 
S.(H. 47 1, 271 IT.S. 06 1, 70 L.Ed. 
1138. 

25 C.J. p 029 note 00. 

Scopio of review see Infra 15 280. 

State lawH ns rules of ilethMion in 
federal courls see supra §§ 105- 

ion. 

■Where deolelon of etate court eae- 
pressly rested on determinatlon of 
federal question arui not on Innppli- 
cahllily of state law, ITnited Hlates 
supreme court had jtjri.Mdlct Ion.-- 
Commonwealth of Virginia v. Im- 
perlal Coal Sales (Nk, 55 S.iH. 12, 203 
U.S. 15, 70 L.Ed, 171, reverslng Clom" 
monwealth v. tmpi^rlal C!oal Sah'H 
Co., 167 S.E. 208, '101 Va. 718. ad- 
h(U‘ed to on reh(»arlng 172 S.E. 027, 
161 Va. 718, <u'rllorarl Krant<‘d Com- 
monwealth of Virginia v. Imperlal 
Coal Sales 54 S.Ct. 773, 203 U.S. 
610, 78 Ij.Ed. 147(5, eonforrned to 
Commonwealth v, Imperlal <"oal Sales 
Co., 183 S.E. 234, 100 Va. 27. 

State courts aoting m federal courts 
Whero a fedaral question ia In¬ 
volved in a caso, stato eourt» in pass- 
ing on U are federal courts in addi- 
tion to belng state cowrts, th(dr doci- 
sions are revii'wa'hlu by the United 
States supreme court, and they aru 
i)ound by that courCs Judgments— 
Montgomory & Atlanta Motor Freight 
Lines V. Morris, Mlss., 8 So.2d 602, 
overruling suggestloa of error 7 So. 
2d 826. 
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nccessanly involved in the judg-ment.®® Hence a it, independent of any federal question, is not re- 
judgment resting on grounds adequate to sustain viewable,®^ even though the state court actually de- 


DecisioxL rendered after reliearixLg' 

The United States supreme court, 
on certiorari to review state supreme 
oourfs decision, will consider merely 
the decision of such court rendered 
after a rehearing*, where the original 
opinion was withdrawn.—Grayson v. 
Harris, 45 S.Ct. 317, 267 U.S. 352, 69 
Li.Ed. >6'52, reversing’ Harris v. Gray¬ 
son, 216 P. 446, 90 Gkl. 147. 

Matter not introdaced in evidence 
in trial court 

An official declaration of the com- 
missariat for justice of the Russian 
Socialist Federated Soviet Repuhlic 
as to intended effect of Soviet sov- 
ernment's decrees nationalizing- in- 
surance husiness on funds of Russian 
Insurance companies outside of Rus- 
sia was properly before the New 
York court of appeals on appeal from 
judg-ment involving question whether 
property of New York branch of a 
Russian insurance company was out¬ 
side scope of decrees, notwithstand- 
ing such declaration was not intro- 
duced in evidence on trial, since the 
declaration constituted “other writ- 
ten law” within New York statute 
authorizing court to consider, even 
though not introduced in evidence 
on trial, a printed copy of the statute 
or other written law of another state 
or of a foreign country.—U. S. v. 
Pink, 62 S.Ct. 552, 315 U.S, 203, 86 
L.Ed. 795, reversing 32 N.E.2d 562, 
284 N.Y. 555, affirming 20 N.Y.S.2d 
665, 259 App.Uiv. 871, appeal grant- 
ed 20 N.Y.S.2d 983, 259 App.Div. 886, 
certiorari granted 61 S.Ct. 960, 313 
U.S. 553, 8'5 L.Ed. 1516. 

U.S.—Southwestern Bell Tele- 
phone Co. v. State of Oklahoma, 
58 S.Ct. 528, 303 U.S. 206, 82 L.Ed. 
751, dismissing appeal Southwest¬ 
ern Bell Telephone Co. v. State, 71 
P.2d 747, 181 Okl. 246—People of 
-State of New York ex rei. Bryant 
V. Zimmerman, 49 S.Ct. 61, 278 U. 
S. 63, 75 L.Ed. 184, 62 A.L.R. 785, 
affirming 150 N.B. 497, 241 N.Y. 405, 
43 A.L.R. 909, affirming 210 N.Y.S. 
.269, 213 App.Div. 414, affirming 

People ex rei. Bryant v. Sherift of 
Erie County, 206 N.Y.S. 533, 123 
Misc. 859—Chicago, R. I. & P. Ry. 
Co. V. Perry, 42 S.Ct. 524, '259 U.S. 
548, 66 L.Ed. 1056, affirming Dick- 
inson v. Perry, 181 P. 504, 75 Okl. 
25. 

^25 C.J. p 929 note 97. 

-97. U.S.—McGoldrick v. Gulf Oil 
Corporation, 60 S.Ct. 375, 309 U.S. 
2, 84 L.Ed. 536, dismissing certio¬ 
rari Gulf Oil Corporation v. Mc¬ 
Goldrick, 22 N.E.2d 480, 281 N.Y, 
647, affirming 9 N.Y.S.2d 544, 256 
App.Div. 207, certiorari granted 
McGoldrick v. Gulf Oil Corpora- 
.tion, 60 S.Ct. 260, 308 U.S. 545, 84 j 


L.Ed. 459, motions granted Gulf 
Oil Corporation v. McGoldrick, 25 
N.E.2d 392, 282; N.Y. 612, and 25 
N.E.2d 975, 282 N.Y. 622, reversed 
McGoldrick v. Gulf Oil Corpora¬ 
tion, 60 S.Ct. 664, 309 U.S. 414, 84 
L.Ed. 840, certiorari denied Gulf 
Oil Corporation v. McGoldrick, 60 
S.Ct. 718, 309 U.S. 676, 84 L.Ed. 
1021, rehearing denied 60 S.Ct. 887 t 
309 U.S. 699, 84 L.Ed. 1037, vacat- 
ed McGoldrick v. Gulf Oil Corpora¬ 
tion. 60 S.Ct. 512, 309 U.S. 692, 84 
L.Ed. 1034—State Tax Commission 
of Utah V. Van Cott. 59 S.Ct 605, 
306 U.S. 511, 83 L.Ed. 950, vacating 
Van Cott V. State Tax Commission 
of Utah. 79 P.2d 6, 95 Utah 43, cer¬ 
tiorari granted State Tax Commis¬ 
sion of Utah V. Van Cott, 59 S.Ct. 
358, 305 U.S. 592, 83 L.Ed. 375, 
mandate conformed to Van Cott v. 
State Tax Commission, 96 P.2d 740, 
98 Utah 264—Woolsey v. Best 
Colo., 57 S.Ct 2, 299 U.S. 1, 81 L.Ed. 
3—^U. S. V. Hastings, Miss., 56 S.Ct 
218, 296 U.S. 188, 80 L.Ed. 148—^Fox 
Pilm Corporation v. Mulier, '56 S. 
Ct 183, 296 U.S. 207, 80 L.Ed. 158, 
dismissing certiorari 260 NW. 320, 
194 Minn. 654, certiorari granted 55 
S.Ct 924, 295 U.S. 730, 79 L.Ed. 1680, 
following 255 NW. 845, 192 Minn. 
212, certiorari granted 55 S.Ct 213, 
293 U.S. 550, 79 L.Ed. 653, certiorari 
dismissed'55 S.Ct 444, 294 U.S. 696, 
79 L.Ed. i234—Bell Telephone Co. 
of Pennsylvania v. Van Dyke, 56 S. 
Ct 93, 29$ U.S. 533, 80 L.Ed. 379, 
dismissing appeal Bell Telephone 
Co. of Pennsylvania v. Lewis, 177 
A. 36, 317 Pa. 387—Bass v. Mayor 
and Aldermen of City of Milledge- 
ville, 55 S.Ct 926, 295 U.S. 721, 79 
L.Ed, 1675, dismissing appeal Bass 
V, Mayor of Milledgeville, 178 S.E. 
529, 180 Ga. 156—Utley v. City of 
St Petersburg, 54 S.Ct 593, 292 U. 
S. 106, 78 L.Ed. 115.5, dismissing ap¬ 
peal 149 So. 806, 111 Fla. 844, re¬ 
hearing denied 54 S.Ct 712, '292 U. 
S. 604, 78 L.Bd. 1466—Susquehanna 
Power Co. v. Sta?te Tax Commission 
of Maryland, 51 S.Ct 436, 283 U.S. 
297, 75 L.Ed, 1047, dismissing ap¬ 
peal Susquehanna Power Co. v. 
State Tax Commission, 151 A. 39, 
159 Md. 359—Geo. O. Richardson 
Machinery Co. v. Scott, 48 S.Ct 264, 
276 U.S. 128, 72 L.Ed. 497, dismiss¬ 
ing certiorari 251 P. .482, 122 Okl. 
125, certiorari granted ‘47 S.Ct 587, 
'274 U.S. 729, 71 L.Ed. 1319—Fox 
River Paper Co. v. Railroad Cora- 
mission of Wisconsin, 47 S.Ct 669, 
274 U.S. 651, 71 L.Ed. '1279, af- 
flrming ‘208 NW. 266, 189 Wis. 626 
—Browne v. Union Pac, R. Co., 45 
S.Ct 315, 2-67 U.S. 255, 69 L.Ed. 
601, affirming ‘216 P. 299, 113 Kan. 
726—Howat v. State of Kansas, 42 
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S.Ct. 277, 250 U.S. ISl, 66 L.Ed. 
550, dismissing error State v. How¬ 
at 191 P. 585, 107 Kan. 423, and 
198 P. 686, 109 Kan. 376—Minneap- 
olis, St P. & S. S. M. Ry. Co. v. 
Washburn Lignite Coal Co., 41 S. 
Ct 140, 254 U.S. 370, 65 L.Ed. 310, 
dismissing error 168 NW. 684, 40 
ND. '69. 

25 C.J. p 930 note 98—r2 C.J .p 780 
note 96 [a]. 

Where there is ao iateut to evade 
federal questioa by the state court, 
its decision on an independent non- 
federal ground will not be reviewed. 
—Broad River Power Co. v. State of 
South Carolina ex rei. Daniel, 50 S. 
Ct 401, 281 U.S. 537, 74 L.Ed. 1023, 
dismissing certiorari State v. Broad 
River Power Co., 153 S.E. 537, 157 
S.C. 1, certiorari granted Broad Riv¬ 
er Power Co. v. State of South Caro¬ 
lina ex rei. Daniel, 50 S.Ct 162, 280 
U.S. 551, 74 L.Ed. 609, rehearing 
granted 51 S.Ct 38, 282 U.S. 795, 75 
L.Ed. 717, affirmed 51 S.Ct 94, 282 
U.S. 187, 75 L.Ed. 287—McCoy v. 
Shaw, 48 S.Ct 519, 277 U.S. 302, 72 
L.Ed. 891, dismissing certiorari Mc¬ 
Coy V. Childers, 256 P. 25, 124 Okl. 
256, certiorari granted McCoy v. 
Shaw, 48 S.Ct 84, 275 U.S. '515, 72 L. 
Ed. 418. 

Judgmeat restiag oa two grouads 
The supreme court will not take ju- 
risdiction where the judgment of the 
state court rests on two grounds, one 
of which does not involve a federal 
question, or where it does not appear 
on which of the two grounds the 
judgment was based, and the nonfed- 
eral ground is sufficient in itself to 
sustain the judgment.—Fox Film 
Corporation v. 'Mulier, 56 S.Ct. 183, 
296 U.S. 207, 80 L.Ed. 158, dismiss¬ 
ing certiorari 260 NW. 320, 194 Minn. 
654, certiorari granted 5'5 S.Ct. 924, 
295 U.S. 730, 79 L.Ed. 1680, following 
255 NW. 845, 192 Minn. 212. certio¬ 
rari granted 55 S.Ct. 213, 293 U.S. 
650, 79 L.Ed. 653, certiorari dismissed 
55 S.Ct 444, 294 U.S. '696, 79 L.Ed. 
1234—^Lynch v. People of New York 
ex rei. Pierson, '55 S.Ct. 16, 293 U.S. 
52, 79 L.Ed. 191, dismissing certio¬ 
rari People ex rei. Pierson v. Lynch, 
189 NE. 684, 263 NY. 533, affirming 
Pierson v. Lynch, 263 N.Y.S. 259, 
237 App.Div. 763, certiorari granted 
Lynch v. People of State of New 
York ex rei. Pierson, 54 S.Ct. 630, 
29‘2 U.S. 616, 78 L.Ed. 1474, and rear- 
gument denied People ex rei. Pierson 
, V. Lynch, 195 NE. 141, 266 N.Y. 431— 
People of State of New York ex rei. 
Doyle V. Atwell, 43 S.Ct 410, 261 U. 
S. 590, 67 L.Bd. 814, dismissing error 
133 NE. 364, 23-2 NY. 96, which af- 
flrms 188 N.Y.S. 803, 197 App.Div. 225. 
35 C.J. p 930 note 98 [d]. 
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cided the federal questioti adversely to the party by 
whom the review is soug-ht.^^ 

On the other hand, whether the state court de-, 
cided a federal question is, in itself, a federal ques- 
tion, which the supreme court determines from an, 
examination of the record.^^ Further, whether the 
judgment of the state court was based on an ade- 
quate, substantial, nonfederal ground is a federal 
question.^ A state court cannot, by resting its judg¬ 
ment on some ground of local or general law, de- 
feat the appellate jurisdiction of the supreme court 
of the United States, in a case where a federal ques¬ 


tion was so involved that its determination was nec- 
essary to the disposition of the issues,^ especially 
where the federal right or immunity which was set 
up or claimed would, if recognized and cnforced, 
require a judgment different from that actually ren- 
dered.2 Where it appears that the dccision did rest 
on a ground involving a federal question, a review 
is not precludcd by the fact that other grouiuls are 
stated in the dccision and the supreme court will 
review a federal question, although it was not put 
in issue by the pleadings or directly passed on in 
the opinion, where it is apparent both from the 
pleadings and the record that the dccision in the 


TTncertainty as t6 ground for declsion 

(1) Where there is considerahle 
uncertainty as to the precise ground 
for the decision of the state court, 
the supreme court will decline to re¬ 
view the federal question asserted to 
be present consistently with the pol- 
icy of not passing on constitutional 
questions not clearly necessary to a 
decision.—State of 'Minnesota v. Na¬ 
tional Tea Co., ‘60 S.Ct 676, 309 U.S. 
551, 84 L.lfld. 920, vacatlng- 'National 
Tea Oo. v. State, 286 N.W. 360, 205 
Minn. 443, certiorari granted State of 
Minnesota v. National Tea Co., '60 S. 
Ct. 294, 308 XJ.S. 547, 84 L.Ed. 460, 
reinstated National Tea Co. v. State, 
294 N.W. 230, 208 Minn. 607. 

(2) Remand to amend record to 
Show federal question see infra § 281. 

98. U.S.—Petrle v. Nampa & M. Irr. 
Bist, 39 S.Ct. 25, 248 U.S. T54, 63 
L.Ed. 178, dismissing error 163 P. 
425, 28 Idaho 227. 

25 'C.jr. p 930 note 98, p 931 note 99. 

99. U.S.—Lovell v. City of Grlffln, 58 
S.Ct. 666, ZO-Z U.S. 444, 82 L.Ed. 
949, reversing 191 S.E. 152, 55 Ga. 
App. 609, vacated and conformed to 
197 S.E. 347, 57 Ga.App. 901—Hon- 
eyman v. Hanan, 57 S.Ct. 3*50, 300 

U. S. 14, 81 L.Ed. 476, vacating 3 
N.E.2d 186, 271 N.Y. 564, affirming 
285 N.Y.S. '627, 246 App.Dlv. 781, 
reargum^nt denied 286 'N.Y.S. 1084, 
'246 App.Div. 829, and afflrmed 9 
N.E.2d 970, 275 N.Y. 382, remittitur 
amended 11 N.E.2d 788, 275 N.Y. 
625, appeal dlsmissed 58 S.Ct. 273, 
302 U.S, 375, 82 L.Ed. 312, remitti¬ 
tur amended 3 N.E.2d 473, 271 N.Y. 
662, reargument granted and 
amendment of remittjitur denied 8 
N.B.2d 618, 274 N.Y. 490. 

Record shoWing decision of federal 
question see infra § 279. ' 

1. XJ.S.’—Patterson v. State of Ala- 
bama, 55 S.Ct. 575, '294 U.S. 600, 

. .79 L,Bd./1082, vacating Patterson 

V. -State, 166 So. 567, ,229 t Ala. 270, 
aud certiorari granted '55 S.,Ct. 347, 

■ ,293 U.S. 654, 79; L.Ed. 656—Law- 
. rencei v. State Tax CommisSlon- of 
Mississippi,, 62 'Si.CL 556, ‘286 U.S. 
276, 76 L.Ed. 1;L02, ,87 A.L.P. 374, 


affirming 'Lawrence v. Mississippi 
State Tax Commission, 137 So. '503, 
162 Miss. 338—Abie State 'Bank v. 
Weaver, 51 S.Ct. 252, 282 U.S. 765, 
75 L.Ed. 690, affirming 227 N.W. 
922, 119 Neb. 163—Broad Rivor 

Power Co. v. State of South Caro- 
lina ex rei. Daniel, 50 S.Ct. 401, 
281 U.S. 'SS?, 74 L.Ed. 1023, dis¬ 
missing certiorari State v. Broad 
River Power Co., 163 S.E. 537, 167 
S.C. 1, certiorari granted Broad 
River Power Co. v. State of 'South 
Carolina ex rol. Daniel, 50 S.Ct. 
'162, 280 U.S. 551, 74 L.Ed. 609, ro- 
hearing granted -51 S.Ct. 38, 282 U. 
S. 795, 75 L.Ed. 717, afflrmed 51 S. 
Ct. 94, 282 U.S. 187, 76 'L.Ed. 287— 
Anclent Egyptlan Arabie Order of 
Nobles of tho Mystic Shrine v. 
Michaux, Tex., 49 S.Ct. 485, 279 
U.S. 737. 73 L.Ed. 931, reverslng 
Burrell V. Michaux, Oom.App., 286 
S.W. 176, certiorari denied Ancient 
Egyptian Arabie Order of 'Noblos 
of the Mystic Shrine v. Micheaux, 
47 S.Ct. 472, 273 U.S. 690, 71 Ij.Ed. 
842, and affirming, Civ.App., 273 S. 

W. 874—Pox River Paper Co. v. 
Railroad Commission of Wiscon- 
sin, 47 S.Ct. 669, 274 U.S. 651, 71 
L.Ed. 1279, affirming 208 N.W. 266, 
189 Wis. 626. 

26 C.J. p 931 note 1. 

Supreme court nxay examine opin¬ 
ion of state court to ascortain wheth¬ 
er federal question was raised and 
decided, and whether state court rest- 
ed its judgment on adoquato nonfed¬ 
eral ground.—State of Indiana ex rol. 
Anderson v. Brand, 68 S.Ct. 443, 303 

U. S. 96, 82 L.Ed. 686, 113 A.L.R. 1482, 
reverslng State ex rei. Anderson v. 
Brand, 5 .N.E.2d 631, 913, 214 Ind. 
347, 110 A.L.R. 778, rchearing denied 
7 N.B.2d 777, 214 Ind. 347, 110 A.L. 
R. 778, certiorari granted State of 
Indiana ex rei. Anderson v. Brand, 
58 S.Ct. 262, 302 U.S. 678, 82 L.Ed. 
624, and rehearing denied 68 S.Ct. 641, 
303 U.S. 667, 82 L.Ed. 1123, mandate 
'conformed to State ex rei. Anderson 

V. Brand, 13 N.B.2d 966, 214 Ind. 347. 

2. U.S.—Titus V. Wailicki 59 S.Ct. 

557, 30'6 U.S.'282, 88 Xi.Ed. 663, re- 
versing 15 N.E.2d 140, 183 Ohio St. 

152 


612, certiorari granted 59 S.Ct. 80, 
305 U.S. 585. 83 L.Ed. 370—MeCoy 
V. Shaw, 48 S.'tn. 519, 277 TT.S. 302, 
72 Ij.Ed. 89t, (llamlaslng certiorari 
MoCoy V. Ohildera, 256 P. 25, 124 
Okl. 256, certiorari granted MeCoy 
V. Shaw, 48 S.Ct. 84, 27*5 U.S. 515, 
72 I..Ed. 418—Ward v. Tjovc Coun- 
ty, 40 S.Ct. 423, 253 U.S. 17, 64 L. 
Bd. 751, reverMing 173 P. 1050, 68 
Okl. 287. 

2'6 C.J. p 931 note 1. 

Noufoderai ground unsubitiuitiai 
Where the purport(ai nonft^deral 
ground put forward by th<‘ «tale 
court for Ita refuaal to decido th(* 
federal quoatlon was unaubatantlal 
and lllu.aory, the auprenu' court may 

aaaume juriadlctlon..Lawroiuu» v. 

State Tax C^ommlHwlon of 
52 S.Ct. 656, 286 US. 270, 76 L.Ed. 
1102, 87 A.L.R. 374, nfllrmlng I^nw- 
renee v. Mlsalaslppl State» Tax <lom- 
misaion, 137 So. 503, 102 MIhh. 33«— 
Ward V. Love County, 40 S.Ct. 422, 
253 TT.S. 17, 64 L.Ed. 761, reveralng 
173 I>. 1050, 08 Okl. 287. 

3. U.S.—Bowe V. Scott, 34 S.Ct. 769, 

233 U.S. 658, 58 L.Ed. 1141, dia- 
mlasing error 76 S.E. 123, 113 Va. 
499. 

25 C.J. p 931 note 2. 

4- U.S.—St. Loula, Iron Mt., So. 
R. Co. V. Mc.Whirter, 33 S.Ct, 868, 
229 U.S. 265, '57 L.Ed. 1179, revera- 
ing 140 S.W. 672, 146 Ky. 427. 

25 O.J. p 931 note 3. 

■WTiere nonfederal ground le «o In- 
terwoven with other a« not to he an 
Indopendent mattor, or la not of auffi- 
cient breadth to auataln the Judg¬ 
ment without any doclalon of tho 
other, the court haa Juriadlctlon.— 
State Tax Commlaaion of Utah v. 
Van Coit, 59 S.Ct. 006, 300 U.S. 511„ 
83 L.Ed. 960, vacating Van <lott v. 
State Tax Commiasion of ITtuh, 79 P. 
2d 6, 95 Utah 43, certiorari granted 
Stato Tax Commisalon of XTtah v. 
Van Cott, 69 S.Ct. 368, 80*6 U.S. 692, 
83 L.Ed. 376, mandate conformed to 
Van Cott V. State Tax Commlaaion, 
96 P.2d 740, 98 XTtah 264—Able State 
Bank v. Weaver, '61 aCt. 262, 282 U.S. 
765, 76 L.Ed. 690, affirming 227 N.W.. 
922> 119 Neb. 163. 
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state court could not have been reached except by 
disposing of such question.^ A fortiori, where the 
decision is in fact based on grounds involving a 
federal question, a review cannot be precluded by 
the fact that it might have been based on other 
grounds.^ A statement in the opinion of a state 
court that an attack on the validity of a state stat¬ 
ute as being in contravention of the federal con- 
stitution was “by a proceeding unknown to our prac- 
tice’^ does not mean that the court did not neces- 
sarily pass on the constitutional question,*^ 

Decision on prior appeal in state court. The fed¬ 
eral question relied on to sustain the appellate ju- 
risdiction of the supreme court cannot be said not 
to have been open for discussion or consideration 
in the state court because of a prior decision in the 
same case, which was the law of the case, where the 
state court did consider and decide such question 
when the case came before it the second time.^ 

§ 245. Correctness of Decision of State 
Court 

The United States supreme court is not deprived of 
Jurisdiction to review the decision of a state court be¬ 
cause the federai question involved was correctly de- 
cided by the state court. 

The power to decide whether a federal question 


was rightly disposed of by the . state court involves 
the exercise of jurisdiction,^ and hence the United 
States supreme court is not deprived of jurisdiction 
because the federal question was correctly decided 
by the state court^^ Conversely, the mere fact that 
the decision of a state court may be erroneous does 
not, where no federal question is involved, author- 
ize a review by the supreme court,even though 
such decision may be contrary to previous decisions 
of the state court.^^ 

§ 246. Nature of Questions Involved 

The federal statute conferring appellate Jurisdiction 
on the United States supreme court over decisions of 
state courts determines the questions which may be re- 
viewed by the supreme court. 

As is shown supra §§ 243, 244, appellate jurisdic¬ 
tion of the United States supreme court over de¬ 
cisions of state courts is confined to substantial fed¬ 
eral questions decided by the state court. The par- 
ticular questions which may be reviewed depend on 
the federal statute, now Act of February 13, 1925, 
28 U.S.C.A. § 344, conferring appellate jurisdiction 
over decisions of state courts.^® Under the statute 
a final judgment or decree of a state court may be 
reviewed by the supreme court of the United States 
where there is drawn in question the validity of a 
treaty or statute of the United States the valid- 


5 . U.S,—Toledo, St. L., & W. R. Co. 

V. Slavin, Ohio, 35 S.Ct. 306, 236 
U.S. 454, 59 L.Ed. 671. 

25 C.J. p 931 note 4. 

Raisingr federal question in state 
court see infra § 274. 

8 . U.S.—State of Indiana ex rei. An- 
derson v. Brand, 58 S.Ct. 443, 303 
U.S. 95, 82 L.Ed. '685, 113 A.L.R. 
1482, reversihg State ex rei. An- 
derson v. Brand, 5 N.E.2d '531, 913, 
214 Ind. 347, 110 A.L.R. 77-8, rehear- 
ing denied 7 N.E.2d 777, 214 Ind. 
347, 110 A.L.R. 778, certiorari grant- 
•ed State of Indiana ex rei. Ander- 
son V. Brand, 58 S.Ct. 262, 302 U.S. 
678, 82 L.Ed. 524, and rehearing de¬ 
nied 68 S.'Ct. 641, 303 U.S. 667, 82 L. 
Ed. 1123, mandate conformed to 
State ex rei. Anderson v. Brand, 13 
]N'.B.2d 955, 214 Ind. 347—Interna¬ 
tional Steel & Iron Oo. v. National 
Surety Co., Tenn., 56 S.Ct. 619, 297 
U.S. 657, 80 L.Ed. 961—Grayson v. 
Harris, 45 S.Ct 317, 267 U.S. 352, 69 
L.Ed. 6-52, reversing Harris v. 
Grayson, 216 P. 446, 90 Okl. 147. 

25 C.J. p 931 note 6. 

7. U,S.—Coe V. Armour Eertilizer 
Works, 35 S.Ct 625, 237 U.S. 413, 59 
L.Ed. 102'7, reversing 58 So, 231, 63 
Fla. 64. 

8. U.S,—Gant v. Oklahoma City, 53 
S.Ct 630, 289 U.S. 98, 77 L.Ed. 1058, 
affirmingis P.2d 833, 160 Qkl, 62— 
Southerp Ry- V- iQlift,, 43 S.Ct 


126, 260 U.S. 316, 67 L.Ed. 288, af- 
firming 131 N.E. 4, 190 Ind. 536, 14 
A.L.R. 335—Coe v. Armour Fertiliz- 
er Works, 36 S.Ct 625, 237 U.S. 413, 
59 L.Ed. 1027, reversing 58 So. 

63 Fla. 64. 

9. U.S.—Andrews v. Andrews, 23 S. 
Ct 237, 188 U.S, 14, 47 L.Ed. 365, 
affirming o7 -N.E. 333, 176 Mass. 92 
—Penn Mut L. Ins. Co. v. Austin, 
Tex., 18 S.Ct 223, 168 U.S. 685, 42 
LJEd. 626. 

10. U.S.—Andrews v. Andrews, 23 
S.Ct 237, 188 U.S. 14, 47 L.Ed. 366, 
affirming 67 N.E. 333, 176 Mass. 92. 

25 C.J. p 931 note 8. 

Nature of decision as aifecting re¬ 
view see infra § 271. 

11. U.S.—Brinkerhoff-Faris Trust & 
Savings Co. v. Hili, 50 S.Ct 451, 
281 U.S. 673, 74 L.Ed. 1107, revers- 

• ing 19 S.W.2d 746, 233 Mo. 180, cer¬ 
tiorari denied 50 S.Ct 86, 280 U. 
S. 604, 74 L.Ed. 648, revok^d 50 S. 
Ct. 152, 280 U.S. 5-50,'74 L.Ed. 608, 
and certiorari granted 50 S.Ct. 152, 
280 U.S. -550, 74 L.Ed. 608, con¬ 
formed to 42 S.W.2d 23, 328 Mo. 
836. , ,, 

25 C.J. p 931 note 9. , 

12. U.S.—BririkerhofC-Faris Trust & 
Savings Co. v. liill,' siipria. 

25 C.J. p 931 note 10. 

13. U.S.—Hinderlider v. La Piata 
River &. Che^^ry Cireek Bitch Co., 

1S3 


5S S.Ct.'803, 304 U.S. 92, 82 L.Ea. 
1202, reversing 70 P.2d 849, 101 
'Colo. 73, rehearing denied 59 S.Ct. 
55, 305 U.S. 668, 83 L.Ed. 433— 
Broad River Power Co. v. State of 
South Carolina ex reL Daniel, 51 S. 
Ct 94, '282 U.S. 187, 75 L.Ed. 287, 
affirming 50 S.Ct 401, 281 U.S. 537, 
74 L.Ed. 1023, which dismissed 
certiorari State v. Broad River 
Power Co., 153 S.E. '537, 157 S.C. 1, 
certiorari granted Broad River 
Power Co. v. South Carolina ex rei. 
Daniel, 50 S.Ct 162, 280 U.S. 551, 
74 L.Ed. 609, and in which rehear¬ 
ing is granted 51 S.Ct 38, 282 U.S. 
795, 75 L.Ed. 717. 

Scope of review see infra § 280. 
State laws as rules of decision in 
federal cdurts see supra §§ 165-190. 

14. U.S.—^Hinderlider v. La Piata 
River & Cherry Creek Ditch Co., 
58 S.Ct 803, 304 U.S..92, 82 L.Ed. 
1202, reversing 70 P.2d 849,, 101 
Colo. .73, rehearing denied 59 S.Ct 
55, 305 U.S. 668, 83 L.Ed. 433. 

25 C.J. p 932 note 13, p 942 note 78. 
Construction of federal statutes aiid 
■ denial of rights thereunder see in¬ 
fra § 266. 

Decision for or against validity see 
jnfra § -271. 

Authority ezerqlsed aader XTulted 
StateiB. 

Under former statutes a judgment 
of a state court wafe reviewable 
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ity of a statute of any state as being repugnant to i States br in cases or procoedings whorcin 
the Constitution, treaties, or laws of the United | 


where there was drawn in question 
the validity of an authority exercised 
under the United States.—Schaff v. J. 
C. Famechon Uo., 42 S.Ct. 1S9, 25S U. 
S. 76, 66 L.Ed. 472, dismissing' error 
176 N.W. 197, 145 Minn. lOS-Stan- 
ley V. Schwalby, Tex., 13 S.Ct 418, 
147 U.S. 508, 37 L.Ed. 259—25 C.J. p 
932 note 14. 

Compact hetweeu States sanctioned 
Tby congress is not a treaty or stat¬ 
ute of the United States within Jud. 
Code §, 237 (a), 28 U.S.C.A. § 344 (a).— 
Hinderlider v. La Piata River & 
Cherry Creek Bitch Co., 58 S.Ct. S03, 
304 U.S. 92, 82 L.Ed. 1202, reversing 
70 P.2d S49, 101 Colo. 73, rehearing 
denied 59 S.Ct. 5'5, 305 U.S. 668, 83 U. 
Bd. 433. 

Validity must he involved 
U.S.—U, s. Shipping- Board Emerg-en- 
cy Fleet Corporation v. Sullivan, 43 
S.Ct 292, 261 U.S. 146, 67 iL.Ed. 577, 
dismissing error and denying cer¬ 
tiorari Sullivan v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, 76 Pa.Super. 30. 

25 C.J. p 932 note 11 [aj. 

15. U.S,—Standard Oil Co. of Cali- 
fornia v. Johnson, 62 S.Ct. 1168, 
316 U.S. 481, 86 L.Ed. 1611, revers¬ 
ing 119 P.2d 329, 19 CaUd 104— 
Municipal Investors Ass’n v. City 
of Birmingham, 62 S.Ct. 97'5, 316 U. 
S. 153, 86 L.Ed. 1341, S.ffirming 299 
N.W. 90. 298 Mich. 314—First Nat. 
Bank of Guthrie Center v. Ander- 
son, 46 S.Ct. 135, 269 U.S. 341, 70 
L.Ed. 295, reversing 192 N.W, '6, 196 
. lowa 587—Red Cross 'Line v. At-j 
lantic Fruit Co., 44 S.Ct. 274, 264 
U.S. 109, 68 L.Ed, 582, reversing 1 
135 N.E. 821, 233 N.Y. 373, whlch 
reversed In re Red Cross Line, 191 
N.T.S. 949, 199 App.Div. 961. 

Fla.—Williams v. Keyes, 186 So. 260, 
135 Fla. 769. 

25 C.J. p 932 note 16. 

Provisions Umiting power of con- 
gress only see infra § 252. 

Decislon Invol-ving law of puhllc hody 
not a state 

(1) A puhlic body not duly organ- 
ized or admitted into the Union is 
not a state, and cannot pass a statute 
within the meaning of the Judlciary 
Act, and therefore the supreme court 
has no jurisdiction to revlew a deci- 
sion in which the validity of an act 
passed hy such a body is drawn in 
question.—Scott v. Jones, Mich., '6 
How. 343, 12 L.Ed. 181. 

(2) Where the validity of a terri- 
torial act is drawn in question by a 
decision in the highest court of the 
state, the supreme court cannot re- 
view such' decisioii- Messenger v. 
Mason, lowa, 10 Wall. 507, 19 L.Ed. 
1028—■'Dubuque Miners’ Bank v. State 
of lowa, 12 How. 1, 13 L.Ed. 867. 


What constitutes “statute” 

(1) “A statute of any state,” with¬ 
in this provision, includes any enact- 
ment from whatever source originat- 
ing to which a state gives the force 
of law.—Hamilton v. Regents of Uni- 
versity of California, 55 S.Ct. 197, 
293 U.S. ‘245, 79 L.Bfl. 343, afflrming 
28 P.2d 355, 219 Cal. 663, and re- 
hearing denied 55 S.Ct. 345, 293 U.S. 
633, 79 L.Ed. 717—John P. King Mfg. 
Co. V. City Council of Augusta, 48 S. 
Ct. 489, 277 U.S. 100, 72 L.Ed. SOI, 
affirming 138 S.E. 159, 164 Ga. 806—- 
Reinman v. Little Rock, Ark., 35 S. 
Ct. 611, 237 U.S. 171, 69 L.Ed. 900. 

(2) Orders of state boards, com- 
missions, and the like, which aro in- 
strumentalities of the state, and 
whose orders are legislative in their 
nature, are staLutes of the state.— 
Ex parte Williams, Neb., 48 S.Ct. 523. 
277 U.S. 267, 72 L.Ed. 877—Siiltan Ry. 
& Timber Co. v. Department of Itabor 
and Industries of State of Washing¬ 
ton, 48 S.Ct. 50'6, 277 U.S. 135, 72 L. 
Bd. 820, afUrming Eclipso Mill Co. v. 
Department of Labor and Indu.Mtrics 
of Washington, '251 P. 130, 141 Wash. 
172—Live Oak Water Users' Ass'n v. 
Railroad Commission of State of Cal¬ 
ifornia, 46 S.Ct. 149, 260 U.S. 354, 70 
L.Ed. 306, dismissing error 219 P. 65, 
192 Cal. 132—Northern }»ac. Ily, Co. 
V. Department of Public Works of 
Washington, 45 S.Ct 412, 268 U.S. 39, 
69 L.Ed. 837, reversing 217 P. 507, 
125 Wash. '584—JBluehold Waterworks 
& Improvement Co. v. Public Service 
Commission of West Virginia, 43 S. 
Ct. G75, '262 U.S. 679, 67 L.Ed. 1176, 
reversing 110 S.E. 205, 89 W.Va. 736 
—26 C.J. p 932 note IG [aj (2). 

(3) On certiorari to revlew the 
constitutionality of an order mado| 
by the Wisconsin employmenl rela- 
tions board acting under the state 
Bmployment Peace Act, which ordt^r 
was passed on by the supreme court 
of Wisconsin, the foderal supreme 
court reviews the order not as an iso- 
lated, self-contained wrlting but as 
the order with the gloss of the su¬ 
preme court of Wisconsin on It.— 
Hotel & Restaurant Bmployees' In¬ 
ternational Alliance, Local No. 122 v. 
Wisconsin Employment Uelations 
Board, 62 S.Ct 706, 316 U.S. 437, 86 
L.Ed. 946, aiTlrming 295 N.W. 634, 
236 Wis. 329, denying rchearing 294 
N.W. 632, 236 Wis. 329. 

(4) Order of land grant state Uni- 
versity making military tralning 
compulsory under state constitution- 
al authority was “statute of any 
state” within Judicial Code and re- 
viewable on appeal from judgment of 
highest state court Holding that or¬ 
der was not repugnant to fedoral 
Constitution.—Hamilton v. Regents 
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of Unlvorslty of Oallfornla, 55 S.Ct. 
197, 293 U.S. 24 5, 79 L.Ed. 34.3, af- 
iirming'28 P.2d 355, 2 19 Cal. (i(53, and 
rch(‘aring deni('(l .5.5 S.Ct. 345, 293' 
U.S. 633, 79 L.Ed. 717. 

(6) Municipal ordinaneew a.s '‘stat¬ 
utus” st'o infra. § 265. 

Characterizatiou of statute by state 
court 

In delerrninlng Ihu validity of a, 
stato stalutc iind(T Laleral Inws, the 
characterizatlon of th(‘ sio (ut e by th<' 
stato co\ii't, as dlslingulwhed frurn its 
IntnrprtdalIon, see Infra, § 261, i.s not 
bindlng on the supr(une courl.-- 
Schuylkill Trust Oo. v. Corumon- 
weallh of Ptmnsylvatila, 56 S.tU, 31, 
296 U.S. 113, 80 L.Ed. 91. revorslng 
Commonw(‘alth v. Hehuylkin Trust 
Co., 173 A. 309, 315 Pa. 129- Eedernl 
Land Bank of New Crb^a.ns v. Cros- 
land, 43 S.Ct. 385. 26J XIS. 374, 67 
Ij. Ed. 703, r<»vor.sliig (‘rosifiiul v. Eud- 
eral Land Bank of Now Orloans, 93 
So. 7, 207 Ala. 456 Truax v. (\)rrl- 
gan, 42 S.Ch. 124. 2.57 U.S. 312. 66 I.. 
Ed. 254, 27 A.L.B. 375, reversing 176 
P. 570, 20 Ariz. 7. 

Statute ooutrary to publio polloy 

Conttmtion Ihat seciion of «talo 
Code* 1 h contrary to jmldie polley doe.s 
not pres(‘nt ftaleral fitieslion. -Endi- 
eo( t-Johnson Corp(»rat loti v. Eneyclo- 
pedia Pn*SH. 45 S.th. 61, 21)6 U.S. 28.5, 
6,0 L.Ed. 288, nfllrrning Eneyelopculla 
ITess, Tiu‘. V. EtkUcoI t-.IohuHun t3>r- 
poratlon, 138 N.E. 474, 23 1 .N.Y. 627, 
which amrrns 191 N.Y.S. 924. 
Authority exercised undor state 

(1) Und(‘r fornu^r sta(ut<‘H Ihc su¬ 

preme court hnd argadlalt* jurindlc- 
tion to r(wl(‘w deebslons of the state 
court on writ of error ‘'wh(‘r(‘ 1 h 
drawn In question the validity of 
. . . an authority exe^rtd.sed lui- 
dvr, any statis on the grmind of (helr 
bcing repugnant to the Const itui Ion, 
treaties or laws of the tTnUed States, 
and Iho decision Is In favor of 
. . . th(dr validity."-'“John P. 
King Mfg, Co. V. City Counell of 
Augusta, 48 489, 491, 277 U.S. 

100. 72 'L.Ed. 801, ntrirrnlng 138 H.E. 
159, 164 Ga. 306—Jett Bros. Dlstilllng 
Oo. V. City of Carrolllon, Ky,. 40 H. 
Ct. 256, 252 IT.M. 1, (}4 I^.Ed. 421. 

(2) 'A state court dld not render a 
decision in favor of the authority 
(^xorcisod under any state wlier<i it 
meredy di^ddes a question as to the 
Juri.sdiction of a federal court, and 
where the authority of the state 
court to decide this matti^r Is not 
drawn in question.—Abbott v. Na¬ 
tional Bank of Commerce, 2 O H.Ct. 
153, 175 U.y. 409, 44 L.Ed. 2X7, afllrm- 
Ing 66 P. 376, 20 Wash. '652. 

(3) The genera! authority of stato 
courts was not coiitemplated by this 
provision.—Bethell v. Domaret, La., 



C, J. S. FEDERAL CQUBT8 § 246 

any right,!'^ pnvilege,!^ or immunity^^ is | the Constitution,^^ or any treaty^^ or any stat- 

.specially set up or claimed by eithar party^® under | 


10 Wall. 537, 19 L.Ed. lOOT-Philadal -1 
phia & Readingr Coal & Iron Co. v. 
Gilbert, '38 'S.Ct 58, 245 U.S. 162, 62 
Ij.Ed. 221, dismissing error Gilbert 
V. Philadelphia & Reading Coal & 
Iron Co., 162 N.Y.S. 1121, 176 App. 
Biv. 889. 

(4) Where a judgment in a peti- 
tory action for Louisiana land went 
for plaintiff on the ground that his 
predQcessors obtained title by virtue 
of a sale by the state under the 
Swamp Land Act, defendanfs conten- 
tion that the judgment was errone- 
ous, in that the land in suit at the 
time of the Swamp Land Act was in 
private hands and did not pass to 
the state, did not draw in question 
the validity of an authority exercised 
under state law, on the g-round that 
it was repugnant to the Treaty of 
1803 with Prance, and the laws of the 
United States within Jud.Code § 237, 
as amended by Act Sept. 6, 1916, 
Comp.St. § 1214, as to writs of error, i 
since, if the lands in suit were not 1 
within the grant, the ofRcials who 
•conveyed them were not exercising 
an authority under the state.—New 
Orleans Land Co. v. Brott, 44 S.Ct. 
29, 263 U.S. 97, 68 L.Ed. 187, error 
dismissed Brott v. New Orleans Land 
Co.. 91 So. 6'53, 151 La, 134. j 

16. Compact between States «anc- 
tloned by congress involves a “feder- 
al title, right, privilege, or immunity” 
which, when specially set up or 
claimed in a state court, may be re- 
viewed in the United States supreme 
court.—Delaware River Joint Toll 
Bridge Commission, Pennsylvania- 
New Jersey v. Colburn, 60 S.Ct. 1039, 
310 U.S. 419, 84 L.Ed. 1287, reversing 
Colburn v. Delaware River Joint Toll 
Bridge Commission, 8 A.2d 563, 123 
N.J.Law 197, affirming Klement v. 
Delaware River Joint Toll Bridge 
Commission Pennsylvania-New Jer¬ 
sey, 197 A. 896, 119 N.J.Law 600, cer¬ 
tiorari granted Delaware River Joint 
Toll Bridge Commission v. Colburn, 
60 S.Ct. 386, 308 U.S. 549, 84 L.Ed. 
462. 

17. U.S.—Hotel & Restaurant Em- 
ployees’ International Alliance, Lo- 
cal No. 122 V. Wisconsin Employ- 
ment Relations Board, 62 S.Ct. 706, 
315 U.S. 437, 86 L.Ed. 946, affirm¬ 
ing 295 N.W. 634, 236 Wis. 329, 
denying rehearing 294 N.W. 632, 
236 Wis. 329—Coleman v. Miller, 
59 'S.Ct. 972, 307 U.S. 43'3, 83 L.Ed. 
138'5, 122 'A.L.R. 695, affirming 71 
P.2d 518, 14'6 Kan. 390, certiorari 
granted 58 S.Ct. 768, 303 U.S. 632, 
82 L.Ed. 1092—Fox River 'Paper 
Co. V. Railroad Commission of Wis¬ 
consin, 47 S.Ct. 669, 274 U.S. 651, 
71 L.Ed. 1279, affirming 208 N.W. 
266, 189 Wis. 626—Love v. Griffith, 


Tex., 4-5 S.Ct. >12, 266 U.S. 32, 63 L. 
Ed. 157, affirming, Civ.App., 236 
S.W. 239. ' 

Mo.—State v. Rebasti, 267 S.W. 858, 
306 Mo. 336. 

25 C.J. p 932 note 22. 

AU questions on wbich federal 
right is necessarily dependent will be 
reviewed or independently determined 
by the supreme court.—U. S. v. Pink, 
62 S.Ct. 552, 315. U.S. 203, 86 L.Ed. 
796, reversing 32 N.E.2d 552, 284 N. 
Y. '555, affirming 20 N.Y.S.2d 665, 259 
App.Div. 871, appeal granted ‘20 N.Y. 
S.3d 983, 259 App.Div. 886, certiorari 
granted 61 S.Ct. 960, 313 U.S. 553, 85 
L.Ed. 1516. 

18. U.S.—Coleman v. Miller, 59 S.Ct. 
972, 307 US. 433, 83 L.Ed. 1385, 122 
A.L.R. 695, affirming 71 P.2d 518, 
146 Kan. 390, certiorari granted 
58 S.Ct. 758, 303 U.S. 632, 82 L.Ed. 
1092—Jordan v. K. Tashiro, 49 S. 
Ct. 47. 278 U.S. 12'3, 73 L.Ed. 214, 
affirming K. Tashiro v. Jordan, 256 
P. 54'5, 201 Cal. 236, 53 A.L.R. 1279, 
certiorari granted Jordan v. K. 
Tashiro, 48 S.Ct. 527, 277 US. 580, 
72 L.Ed. 997. 

19. U.S.—U. S. Shipping Board 
Emergency Pleet Corporation v. 
Sullivan, 43 S.Ct. 292, 261 US. 146, 
67 L.Ed. 577, dismissing error and 
denying certiorari Sullivan v. U S. 
Shipping Board Emergency Fleet 
Corporation, 76 Pa.Super. 30. 

25 C.J. p 932 note 24. 

20. US.—^Delaware River Joint Toll 
Bridge Commission, Pennsylvania- 
New Jersey v. Colburn, 60 S.Ct. 
1039, 310 US. 419, 84 L.Ed. 1287, 
reversing Colburn v. Delaware Riv¬ 
er Joint Toll Bridge Commission, 8 
A.2d 563, 123 N.J.Law 197, affirm¬ 
ing Klement v. Delaware River 
Joint Toll Bridge Commission 
Pennsylvania-New Jersey, 197 A. 
896, 119 N.J.Law 600, certiorari 
granted Delaware River Joint Toll 
Bridge Commission v. Colburn, 60 
S.Ct. 386, 308 U.S. 549, 84 L.Ed. 
462—Montana v. Rice, 27 S.Ct. 281, 
204 US. 291, 51 L.Ed. 490, affirm¬ 
ing 83 P. 874, 33 Mont. '365. 

25 C.J. p 933 note 29, p 934 note 30. 

Whether cause of action is cog- 
nizable in admiralty only is a point 
which may be raised in the state 
court, and, if decided adversely to de¬ 
fendant, can be taken to the supreme 
court of the United States.—In re 
Red Cross Line, D.C.N.Y., 277 P. 853. 

21. US.—Coleman v. Miller, 59 S.Ct. 
972, 307 U.S. 433, 83 L.Ed. 1385, 
122 A.L.R. 69'5, affirming 71 P.2d 
518, 146 Kan. 390, certiorari grant¬ 
ed 58 S.Ct, 758, '303 US. 632, 82 L. 
Ed. 1092—^Pox River Paper Co. v. 
Railroad Compaission of Wiscon¬ 
sin, 47 S.Qt. 669, 2-74 U.S. 651, ,,7J 
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[ I-.Ed. 1279, affirming- 208 N.W. 266, 

I 1S9 Wis. 626—Love v. Griffith, 45 
S.Ct 12, 266 US. 32, 69 L.Ed. 157, 
affirming, Civ.App., 236 S.W. 239. 
25 C.J. p 933 note 25. 

Every question arising under fed¬ 
eral f?onstitution may, if properly 
raised in- a state court, come ulti- 
mately to the United States supreme 
court for decision.—^Hague v. Com- 
mittee for Industrial Organization, 59 
S.Ct 954, 307 US. 496, 83 L.Ed. 1423, 
modifying, C.C.A.N.J., 101 P.2d 774, 
modifying, D.C., Committee for In¬ 
dustrial Organization v. Hague, 25 F. 
Supp. 127, certiorari granted Hague 
v. Committee for Industrial Organi¬ 
zation, 59 S.Ct 486, 306 US. 624, 83 
L.Ed. 1028. 

State conrt’s opinion is not final 

on claim arising under federal Con- 
stitution-—Brinkerhoft-Faris Trust & 
Savings Co. v. Hili, 50 S.Ct 451, 281 
US. '673, 74 L.Ed. 1107, reversing 19 
S.W.2d 746, 323 Mo. ISO, certiorari 
denied 50 S.Ct 86, 280 U.-S. 604, 74 
L.Ed. 648, revoked 50 S.Ct 152, 280 
US. 550, 74 L.Ed. 608, and certiorari 
granted 50 S.Ct 152, 280 US. 550, 74 
L.Ed. 608, conformed to 42 S.W.2d 
23, '338 Mo. 835. 

Whether state court denied to 
rights asserted under local law pro- 
'tection guaranteed by federal Consti- 
tution is question on which United 
States supreme courfs judgment may 
be invoked.—Broad River Power Co. 
V. State of South Oarolina ex rei. 
Daniel, 50 S.Ct 401, 281 US. 537, 74 
L.Ed. 1023, dismissing certiorari 
State V. Broad River Power Co., 153 
S.E. 537, 157 S.C. 1, certiorari granted 
Broad River Power Co. v. State of 
South Carolina ex rei. Daniel, 50 S. 
Ct 162, 2S0 US. 551, 74 L.Ed. 609, 
rehearing granted 51 S.Ct 38, 282 U 
S. 795, 75 L.Ed. 717, and affirmed 51 
S.Ct 94, 282 U.S. 187, 75 L.Ed. 287. 
Ratification of amendment to consti- 
tution 

The questions raised by mandamus 
proceeding in supreme court of Kan- 
sas by members of Kansas legisla- 
ture, to compel a proper record of 
legislative action on proposed child 
labor amendment to the federal Con- 
stitution, constituted "federal ques¬ 
tions," since those questions arose 
under federal constitutional provision 
conferring power to amend.—Cole¬ 
man V. Miller, 59 S.Ct 972, 307 US. 
433, 83 L.Ed. 1385, 122 A.L.R. 69'5, 
affirming 71 P.2d 518, 146 Kan. 390, 
certiorari granted '58 S.Ct 758, 303 
US. 632, 82 L.Ed. 1092. 

22 , US.—Jordan v. K. Tashiro, 49 S. 
Ct 47, 278 U.S. 123, 73 L.Ed. 214, 
affirming K. Tashiro v. Jordan, 256 
P. 545, 201 Cal. 236, 53 A.L.R. 1279, 
certiorari granted Jordan v. K, 
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ule^S of, or comraission held or authority exercised 
under, the United States. 

The mode af review of decisions of state courts, 
by appeal as of right or by certiorari in the discre- 
tion of the supreme court, is discussed infra § 272. 

§ 247. - Denial of Due Process of Law 

A decis(on of a state court involving a claim that 
petrtioner has been denled due process of law in vlola- 


tion of the fedieral Constitution may be reviewed by the 
United States supreme court. 

A claim that a state has, in violation of the fed- 
oral Constitution, deprived petitioncr of Hfc, libcrty, 
or property, wilhout duc process of law, or is at- 
lempting to do so, is sufficient to suppor! a rcvicw 
by the United States supreme court of a decision of 
a state court,24 unlcss such claim is frivolous, un- 
substantial, or contrary to the law as establislied by 
the prior decisions of the supreme court.^S 


Tashiro, 48 S.Ct. 527, 277 U.'S. 580, 
72 L.Ed. 997. 

25 C.J. D 933 note 26. 

Assigrnmeat "by foreig'iL cotmtry to 
TTulted Statejs 

The claim of the United States 
against assets of New York branch 
of a Russian Insurance company, 
hased on assignment to the United 
States 'by the Russian Sovlet govern- 
ment of its claims against American 
nationals, raises a ^Tederal Ques- 
tion," and hence state courfs deter- 
mination of question Is not conclu- 
sive.—U. S. V. Pink, 62 S.Ct. 562, 3L5 

U.S. 203, 86 L.Ed. 796, reversing 32 
N.E.2d 552, 284 N.T. 655, afflrmlng 
20 N.Y.S.2d 665, 259 'App.Div. 871, 
appeal granted 20 N.Y.S.2d 983, 25 9 
App.Div. 886, certiorari granted 61 
S.Ct. 960, 313 U.S. 653, 85 L.Ed. 1516. 

23.1 U.S.—Moore v. Chesapeake & O. 
Ry. Co., Ind., 64 S.Ct. 402, 291 U. 
S. 205, 78 L.Ed, 755, reversing, C. 
C.A. Chesapeake & Chio Ry. Co, v. 
Moore, 64 E,2d, 472, certiorari 

granted Moore v. Chesapeake & 
O. R. Co., 64 S.Ct. 60, 290 U.S. 613, 
78 L.Ed. 636—^Anclent Egyptian 
Arabie Order of Nobles of the; 
Mystio Shrine v. Mlchaux, 49 S.Ct. 
485, 279 U.S. 737, 73 L.Ed. 931, re¬ 
versing Burrell v. Michaux, Com. 
A'pp., 286 S.W. 176, certiorari de- 
nied Ancient Egyptian Arabie Or¬ 
der of Nobles of the Mystlc Shrine 

V. Michaux, 47 S.Ct. 472, 273 U.S. 
690, 71 L.Ed. 842, and affirming, 
Civ.App., 273 S.W. 874. 
lowa.—lowa Nat. Bank v. Stewart, 
232 N.W. 446, 214 lowa 1229, cer¬ 
tiorari granted lowa-Des Molnes 
Nat. Bank v. Stewart, 61 'S.Ct. 353, 
283 U.S. 813, 7-5 L.Ed. 1430, re-j 
versed on other grounds lowa-Ues 
Moines Nat. Bank v. Bennett, 284 

U. S. 239, 62 S.Ct. 133, 76 L.Ed. 265, 
reversed on other grounds Des 
Moines Savings Bank & Trust Oo. 

V. Hunter, 244 N.W. 309. 

Ky.—Harrison v. Herzig Building Sc 
Supply Co., 161 S.W.2d 908, 290 Ky. 
445. 

25 C.J. p 933 note 27. 

Construction of federal statutes and 
denial of rights thereunder see in¬ 
fra § 266., 

FedezaJ. Bmployers’ BlablUty Aot 

U.S*—^Miles V. Illinois Cent. R. Co., 
Tenn., 62 S.Ct 827, 315 U.S. 698, 


- 86 L.Ed. 1129, certiorari granted 62 

S.Ct 177, 314 U.S. 602, 86 L.Ed. 484. 

24. U.S.—Chesebro v. Los Angeles 

County Plood Control Dist, 69 S. 
Ct. 622, 306 U:S. 459, 83 L.Ed. 921, 
affirming City of Lo.s Angeles v. 
Los Angeles County Flood Control 
'Dist, 80 P.2d 479, 11 aal.2d 396, ap¬ 
peal dismissed in part 59 S.Ct. 104, 
305 U.S. 564, 83 L.Ed. 356—Alton R. 
Co. V. Illinois Commereo Commis- 
slon, 59 S.Ct. 340, 30o U.S. 548, 83 
L.Ed. 344, affirming 15 N.E.2d 508, 
368 111. 581—Senn v. Tile Layers 
Protectlve Union, Local No. 5, 67 
S.Ct. 857, 301 U.S. 468, 81 L.Ed. 
1229, affirming 268 N.W. -270, 222 
Wis. 383, rehoaring denied 288 N. 

W. 872, 222 Wi.M. 383—Johnson Oil 
Rfffining Co. v. State of Oklahoma 
, ex rei. Mitchell, 54 S.Ct 162, 290 
U.S. 158, 78 L.Ed. 238, reversing In 
re Johnson Oll-Reflning Co.’s Prop- 
erty, 19 P.2d 188, 162 Okl. 186— 
Home Ins. Co. v. Dick, 60 S.Ct. 338, 
•281 U.S. 397, 74 L.Ed, 926, rovers- 
Ing, Tex.Com.App., 15 ■S.W.2d 1028, 
affirming, Civ.App., 8 S.W.2d 3-54— 
Miller v. Schoene, 48 S.Ct 246. 276 
■ U.S. 272, 72 L.Ed. 6G8, affirming 
Miller V. State Entomologlst, 135 
S.E. 813, 146 Va. 17.5, 67 A.L.R. 197 
—Kansas City Southern Ry. Co. v. 
Road Improvement Dist. No. 3 of 
Sevier County, Ark., 45 S.Ct. 136, 
266 U.S. 379, 69 L.Ed. 335, affirming 
246 S.W, ll.S, 156 Ark. 116. 

25 C.J. p 934 note 32. 

Due process of law see Constitutlon- 
al 'Law §'§ 567-707. 

State decisions relating to due-proc- 
ess as binding federal courts see 
supra § 189 b. 

Application, of dootrlue of res Judi¬ 
cata as denying* due process 

Where the Judgment of a state 
court ascribing to the Judgment of 
another court the binding force and 
effect of res judicata is challengod 
for want of due process, it becomes 
the duty of the United States su¬ 
preme court to examine the course of 
procedure In both litigations to as- 
certain whether the litigant whose 
rights have thus been adjudlcated 
has been afforded such' notlce and op- 
portunity to be heard as are requisite 
-to the ‘*due process of law"' whlch 
the federal Constitution prescribes.— 
Hansberry v. Lee, 61 S.Ct. 115, 311 
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U.S. 32. 85 L.Ud. 22, 132 A.U.n. 711, 
reversing Lee v. Hansberry, 24 N.Pl 
2d 37, 373 111. 369, certiorari granted 
Hansberry v. Lee, 60 S.Ct. 889, 309 
U.S. 652, 84 'L.Ed. 1002. 

Betermlnatlou of exlsteuce, eto., of 
coutract 

(1) Where it becomes neces.sary 
to considor whether a «tate is depriv- 
Ing or attempllng to deprive a rail- 
road company of prop(»rty wlthout 
due pro(!c‘s.M of law, In violation of 
the Eourteenth Ameiulrmmt to the 
federal Coiustitutlon, and the ques- 
tlons lurn on the ('xl.stcmce and terms 
of an asserled eontract, th<‘ Unltial 
States supreme court determines for 
itself wluilher there Is a contraet and 
what are its terrns.—Rallroad (\»m- 
misslon of Texas v. Eastern T(*xas 
R. Co., Tex., 44 S.Ct,. 247, 261 IT.S. 70, 
68 Ij.E d. 569, affirming, U.C., State of 
Texas v. Eastorn Texas U. Co., 28It 
F. 684. 

(2) Determination a« to Impair- 
ment of obllgation of (‘ontraet se<' in¬ 
fra 8 249. 

Ihabllc use 

(1) 'Whether a use 1« publl<^ or pri¬ 
vate is influeneed by loeal eondltlons, 
and the supreme court. In enforeing 
the Eourteenth Amendment to the 
Constitution, should keep in vlt^w the 
diversity of sueh eondltlons, and re- 
gard with gn^at respeet the Judg- 
numls of state courtH as to what 
should be deemed publlc uses,—Mll- 
heim v. Moffat, Tunmd Improvement 
DisL, 43 S.Ct, 69 1, 262 U.S, 710, 67 
L.Ed. 1194, affirming 211 P. 019, 72 
Colo. 268—Rlndge Co. v. tais Angeles 
County, 43 S.Ct. 689, 262 U.S. 700, 67 
L.Ed. 1188, affirming Ijoh Angedes 
County V. Blndgo Co., 200 P. 27, -53 
Cal.App. 166. 

(2) Public uac In condi^mnatlon 
proceedlngs see Eminent Domain 88 
39-64. 

25- U.S.^—Butler Bros. v. McColgan^ 
62 'S.Ct. 701, 315 U.S. 501, 86 L.Ed. 
991, affirming in p.2d 384, 17 Cal. 
2d '664, prior oplnlon, App., 102 R, 
2d 776 and certiorari granted 62 S. 
Ot. 94—'Llsenba v. People of Stata 
of Oallfornia, 62 S.Ct. 280, 314 U. 
S. 219, 86 L.Ed. 166, affirming Peo- 
ple V, Lisenba, 94 P.2d 669, 14 Cal. 
2d 403, prior opihion 89 P.2d 89,. 
affirmed 61 S.Ct. 832, 313 U.S. 637. 
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The controlling test in' respect of the right of re- 
view is not in the form of a state law or its declared 
purpose, but is to be fcmnd in the operation and 
effect of the law as applied and enforced by the 
state,26 and where a state statute is so construed by 
a state court as to obviate any objection that it 
violates the guaranty of due process of law, such 
constitutional objection to the statute is not a ground 
for review by the supreme court.27 

§ 248. - Denial of Equal Protection of 

Law 

The United States supreme court may review a de- 


§ 248 

cision of a state court involving a ctaim that petitioner 
has been denied the equal iprotection of the laws guar- 
anteed him by the federal Constitution. 

A claim that a state has, in violation of the fed¬ 
eral Constitution, denied to petitioner the equal pro¬ 
tection of the laws guaranteed him by the federal 
Constitution is sufficient to support review by the 
United States supreme court of a decision of a state 
court,28 unless such claim is frivolous, unsubstan- 
tial, or contrary to the law as established by the 
prior decisions of the supreme court.29 


FJSJJDERAL COURTS 


8S Xi.Ed. 1507, vacated 61 S.Ct 956, 
313 U.S. 597, 85 L.Ed. 1550, certio¬ 
rari granted 61 S.Ct 68, 311 U.S. 
617, 8'5 U.Ed. 891, and rehearingr 
denied 62 S.Ct. 620, two cases, 315 

U.S. 826, 86 L.Ed. 1222—Continental 
Assur. Co. V. State of Tennessee, 
61 S.Ct 1, 311 U.S, 5, 85 L.Ed. 5, 
dismissinff appeal State v. Conti¬ 
nental Assur. Co., 137 S.W.2d 277, 
176 Tenn. 1, rehearing denied 138 
S.W.2d 447, 176 Tenn. 1—Bell Tele- 
phone Co. of Pennsylvania v. Penn- 
sylvania Public Utility Commis- 
sion, 60 S.Ct 411, 309 U.S. 30, 84 
L.Ed. 563, dismissing appeal 5 A.2d 
410, 135 Pa.Super. 218—Hart v. 

Commonwealth of Virginia, Va„ 56 
S.Ct 672, 298 U.S. 34. 80 L.Ed. 1030 
—Utiey V. City of St Petersburg, 
64 S.Ct 593, 292 U.S. 106, 78 L.Ed. 
1155, dismissing appeal 149 So. 806, 
111 Fla. 844, and rehearing denied 
54 S.Ct 712, 292 U.S. 604, 78 L-Ed. 
1466—Bevan v. Krieger, 53 S.Ct 
661, 289 U.S. 459, 77 L.Ed. 1316, 
affirming’ and dismissing appeal 
184 N.E. 893, 126 Ohio St 126— 
State of Washington ex rei. Bond 
& Goodwin & Tucker v. Superior 
Court of State of Washington for 
Spokane County, 53 S.Ct 624, 289 
U.S. 361, 77 L.Ed. 1356, 89 A.L.R. 
653, atfirming State ex rei. Bond & 
Goodwin & Tucker v. Superiori 
Court of Spokane County, 15 P.2d 
660, 169 Wash. 688—State of Ohio 
ex rei. Bryant v. Akron Metropoli¬ 
tan Park Dist for Summit County, 
50 S.Ct 228, 281 U.S. 74, 74 L.Ed. 
710, 66 A.LR. 1460, aflfirming State 
ex rei. Bryant v. Akron Metropoli¬ 
tan Park Dist. for Summit County, 
1*66 'N.E. 407, 120 Ohio St 464— 
Wick V. Chelan Electric Co., 50 S. 
Ct 41, 280 U.S. 108, 74 L.Ed. 212, 
dismissing appeal State v. Superior 
Court in and for Qhelan County, 
259 P. 379, 145 Wash, 129, error 
dismissed Wick v. Superior Court 
of State of Washington in and for 
Chelan County, 49 S.Ct 94, 278 U. 
S. 57-5, 73 L.Ed. 515, and dismissing 
appeal Chelan Electric Co. v. #ick, 
269 P. 82*7, 148 Wash. 479—Roe v. 
State of Kansas ex -rei. Smlth, 49 


S.Ct 160, 278 U.S. 191, 73 L.Ed. 
259, dismissing error State ex rei. 
Smith V. Kemp, 261 P. 556, 124 
Kan. 716, 59 A.L.R. 940—Whitney 
V, People of State of California, 47 
S.Ct 641. 274 U.S. 357, 71 L.Ed. 
1095, vacating 46 S.Ct 22, 269 U.S. 
530, 70 L.Ed. 396, and affirming 
People V. Whitney, 207 P. 698, 57 
Cal-App. 449, and rehearing grant- 
ed Whitney v. People of State of 
California, 46 S.Ct 120, 269 U.S. 
538, 70 L.Ed. 400—City of Trenton 

V. State of New Jersey, 43 S.Ct 
534, 262 U.S. 182, 67 L.Ed. 937, 29 
A-L.R. 1471, dismissing error State 
V. City of Trenton, 117 A. 158, 97 
N.J.Law '241—^Rooker v. Fidelity 
Trust Co., 43 S.Ct 288, 261 U.S. 
114, 67 L.Ed. 556, dismissing error 
'131 N.E. 769, 191 Ind. 141—Zucht 
v. King, 43 S.Ct 24, 260 U.S. 174, 
67 L.Ed. 194, dismissing error, Tex. 
Civ.A!pp., 225 S.W. 267—Missouri 
Pac. R. Co. V. Clarendon Boat Oar 
Co., La.. 42 S.Ct 210, 257 U.S. 533, 
66 L.Ed. 354—Minneapolis, St, P. 
& S. S. M. 'Ry. Co. V. Washburn 
Lignite Coal Co., 41 S.Ct 140, 254 
U.S. 370, 65 L.Ed. 310, dismissing 
error 168 N.W. 684, 40 N.D. 69— 
Leman v. Eastman, 41 S.Ct 38, 254 
U.S. 611, 65 L.Ed. 437, dismissing 
error Eastman v. Dole, 213 Ill.App. 
■684. 

25 C.J. p 934 note 33. 

Substantial character of federal 
question generally see supra § 243. 
Mere errors of judgrmenrt as to val- 
uation of intangible property of a 
railroad by the state tax board un¬ 
der Rev.StTex. 1911 arts 7407-7426, 
fitre not suhject to review in the Unit¬ 
ed States supreme court in support 
of taxpayer’3 claim of dehial of due 
process, in absence of evidence of ar- 
bitrary action, fraud,' dr gross error 
in the system on which the valuation| 
was made.—Baker v. Druegedow, 44 
S.Ct 40, ‘263 U.S. 13T, 68 L.Ed, 212, 
affirming ‘ Driiesdow V. Bak^r, Tex. 
Com.App., 229 S.W. 493, reverMng 
Baker v. DruesedoW, Civ.App.,'197 S. 

W. 1043. ‘ ' ‘ 

26^ UiS.^Coppage v. • State of K^n- 

;iS7 


sas, Ka».. 35 S.Ct 240, 235 U.S. 1, 
59 L.Ed. 441, L.R.A.1915C 960. 

2-5 C.J. p 935 note 34 [a]. 

27. U.S.—^Atlantic Coast R. Co. v. 
State of Georgia, Ga., 34 S.Ct. 839, 
234 U.S. 280, 58 L.Ed. 1312, 

Decisions of state courts construing 
state statutes as reviewable see in¬ 
fra §.264. 

Sarlier constmction of statute deny- 
ing due process 

If state statutes as construed and 
applied by state court in instant case 
afforded due process, appellants could 
not complain on appeal to United 
States supreme court that in earlier 
cases statutes were so construed 
and applied as to deny due procesh.— 
Atlantic Coast Line R. Co. v. Ford, 
53 S.Ct. 249, 287 U.S. 502, 77 L.Ed. 
457, affirming Ford v. Atlantic Coast 
Line R. Co., 168 S.E. 143, 169 S.C.,41. 

28. U.S.—Pierre v. State of Louis- 
iana, 59 S.Ct. 586, 306 U.S. 354. 83 
L.Ed. 757, reversing State v. Pierre, 
180 So. 630, 189 La. 764, certiorari 
granted Pierre v. State of Louisi- 
ana, 59 S.Ct 100, 305 U.S. 586, 83 
L.Ed. 370—Hart v. Commonwealth 
of Virginia, Va,, 56 S.Ct 672, ‘298 

U. S. 34, 80 L.Ed. 1030—Kansas City 
Southern Ry. Co. v. Road Improve- 
ment Dist No. 3 of Sevier County, 
Ark., 45 S.Ct 136, 266 U.S. 379, 69 
L.Ed. 33-5, affirming 246 S.W. 113, 
156 Ark. 116. 

25 C.J. p 935 note 36. 

Equal protection of the laws see Con¬ 
stitutional Law §§ 502-566, 

State decisions relating to equal 'pro¬ 
tection as binding federal courts 
see supra § 189 b. 

29. U.S.—rLisenba v. People of State 
of California, 62 S.Ct 280, 314 U.S. 
219, 86 L.Ed. 166, affirming People 

V. Lisenba, 94 P.2d 569, 14 Cal.2d 
' '403, prior opinion 89 P.2d 39, af- 
' firmed 61 S.Ct 832, 313 U.S. 537, 

S5 L.Ed. 1507, vacated 61 S.Ct 956, 
313 U.S. 597, 85 L.Ed. 15-50, certio¬ 
rari granted 61 S.Ct 68, 311 U.S. 
617, 85 L.Ed. 391, and rehearing 
denied 62 S.Ct. 620, two cases, 315 
U.S. 826, 86 L.Ed. 1222—Senn v. 
Tile Layers Protective Union, Lo- 
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§ 249. - Impairment of Obligation of 

Gontract 

The decision of a state court involving the question 
-of whether the obligation of a contract was impaired by 
a state law is reviewable by the United States supreme 
-court. 

The United States supreme court has jurisdictioii 
to review a decision of a state court wherein the 
question involved was whether the obligation of a 
contract was impaired by a state law in violation 
-of the federal Constitution,^^ unless the claim of 
impairment is frivolous, unsubstantial, or contrary 
to the law as established by prior decisions of the 
supreme court.^^ Since the contract clause of the 
federal Constitution is directed only against impair- 
ment by state legislation and not by judgments of 
•state courts, see Constitutional Law § 280, the fact 
that a decision of a state court, whcre such decision 
■does not expressly, or by neccssary implication, givc 


effect to a subsequcnt stjitute of the state, may im- 
pair or fail to give cffcct to a contract is not a 
sufficient ground for review ihereof by the supreme 
court.3^ A mere change in juclicial decision, evcn 
though it invalidates a contract proviously sustained 
or impairs the validity of a contract made in reli- 
ance on prior decisions, is not such impairment as 
will sustain a review by the supreme court 
change in the judicial construction of a statute pre- 
sents no question of impairment which will sui)])ort 
a rcvicw.^^ 

Existcncc and construction of contract, Tlm 
judgment of a state court is not sul)ject to review 
by the United States supreme court where the state 
court has decided nothing more tban that the con¬ 
tract claimcd to be imf)aired is voicl and mwer had 
any Icgal existence*^’'» or that it does not confer the 
rights claimcd to have bcen impaired ])ut, where 
the judgment of the state court goes further and 


cal No. 5, 57 S.Ct 857, 301 U.S, 468, 
81 L.Bd. 1229, affirming- 268 N.W. 
270, 222 Wis. 383, rehearing- denied 
268 N.W. 872, 222 Wis. 383—State 
of Ohio ex rei. Bryant v. Akron 
Metropolitan Park Dist. for Sum- 
mit County, 50 S.Ct. 228, 281 U.S. 
74, 74 L.Ed. '710, 66 A.U.R. 1460, af¬ 
firming- State ex rei. Bryant v. 
Akron Metropolitan Park Dist. for 
Summit County, 16'6 N.B. 407, 120 
Ohio St 464—City of Newark v. 
State of 'New Jeraey, 43 S.Ct. 539, 
262 U.S. 192, 67 L.Ed. 943, dismiss- 
ing error State v. City of Newark, 
117 A. 158, 97 N.J.Law ‘241—City 
of Trenton v. State of New Jersey, 
43 S.Ct. 534, 262 U.S. 182, 67 L.Ed. 
937, 29 A.L.R. 1471, dismissing er¬ 
ror State V. City of Trenton, 117 A. 
158, 97 N.J.Law 241—Rooker v. 

Fidelity Trust Co., 43 S.Ct. 283, 
261 U.S. 114, 6'7 L.Bd. 656, dis¬ 
missing error 131 N.E. 769, 191 Ind. 
141. 

Cal.—Ex parte Collins, 245 P. 108 9, 
198 Cal. 508. 

Substantial character of federal 
question generally see supra § 243. 

30. U.S.—State of Indiana ex rei. 
Anderson v. Brand, 58 S.Ct. 443, 303 
U.S. 95, 82 L.Ed. 685, 113 A.L.R. 
1482, reversing State ex rei. Ander¬ 
son V. Brand, 5 N.E.2d 531, 913, 214 
Ind. 347, 110 A.L.R. 778, rehearing 
denied 7 N.E.2d 777, 110 A.L.R. 778, 
certiorari granted State of Indiana 
ex rei. Anderson v. Brand, 68 S.Ct. 
262, 302 U.S. 678, 82 L.Ed. 524, and 
rehearing denied 68 S.Ct. 641, 303 
U.S. '66'7, §2 L.Ed. 1123, mandate 
conformed to State ex rei. Ander¬ 
son Y. Brand, 18 N.E.2d 955, 214 
Ind. 347—Honeyman v. Hanan, 58 
S.Ct. 273, 302 U.S. 37*5, 83 L.Ed. 812, 
dismissing appeal 9 N.B.2d 970, 276 
N.T. 382, affirming 285 N,Y.s/ 627, 


246 App.Div. 781, rcargumont do- 
nied 285 N.Y.S. 1084, 216 App.Div. 
839, affirmed 3 N.E.2d 186, 271 N.Y. 
564, remittitur amended 3 N.E.2d 
473, 271 N.Y. 662, vacatod 57 S.Ct. 
350, 300 U.S. 14, 81 L.Ed. 476, re- 
argument grantod and romittil.ur 
denied 8 N.E.2d 618, 274 N.Y. 400, 
remittitur amendod 11 N.E.2d 788, 
275 N.Y. 625—Homo In.s. Co. v. 
Dick, 50 S.Ct. 338, 281 U.S. 397, 74 
L.Ed. 9'26, reversing, Tcx.Oom.App., 
15 S.W.2d 1028 affirming, Civ.App., 
8 S.W.2d 354—Millsap.s Oolh‘ge v. 
City of Jackson, 48 S.Ct. 94, 275 U. 
S. 129, 72 L.Ed. 196, affirming 101 
So. '574, 136 Mi.ss, 795. 

25 C.J. p 936 noto 37. 

Obligation of contracts seo Constitu¬ 
tional Law §§ 274-413. 

51. U.S.—Gei fert v. National City 
Bank of New York, 61 S.Ct 898, 
313 U.S. 221, 86 L.Ed. 1299, 133 A. 
L.R. 1467, reversing National City 
Bank of New York v. Uolfert, 29 
N.B.2d 449, 284 N.Y. 13, 130 A.L.R. 
1472, reversing 13 N.Y.S.2d 600, 257 
App.Div. 465, reargument denied 14 
N.Y.S.2d 995, 257 App.Div. 1076, 
certiorari granted Gclfert v. Na¬ 
tional City Bank of New York, 61 
S.Ct 734, 312 U.S. 674, 85 L.Ed. 
1115, reargument granted National 
City Bank of New York v. Gelfort, 
36 N.E.2d 922, 286 N.Y. 669—Guar- 
anty Trust Co. of New York v. 
Blodgett 63 S.Ct 244, 287 U.S, 609, 
77 L.Ed. 463, affirming Blodgett v. 
Guaranty Trust Co. of New York, 
158 A. 245, 114 Conn. 207—City of 
Trenton v. State of New Jersey, 43 
S.Ct 534, 262 U.S. 182, 67 L.Ed. 
937, 29 A.L.R. 1471, dismissing er¬ 
ror State v. City of Trenton, 117 
A. 158, 97 N.J.Law 241, 

25 C.J. p 936 note 38. 

Substantial character of federal 
question generally see supra § 243. 
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32. TT.S.—Coiumbia Ry., Gas & El(>e- 
trle, Co. V. Klale of South (^arollna, 

43 S.CU. 306, 261 U.S. 236, 67 J..Ed. 

'629, reverHing Stato v. OoUunhla 

Ry., <?a.s & Electrio Co., 123 S.E. 

646, 129 68. 

25 O.J. p 936 note 39. 

33, U.S.—Tldal 011 Co. v. Elanagan, 

44 S.tn. 197, 263 U.S. 444, 68 L.Ed. 

382, diHmlH.sIng error 209 1‘. 729, 

87 Okl. 231. 

25 C.J. p 93 6 note 39 fhl. 

Change on. seoond appeal 

A change In the do<‘lHlon of a stato 
supremus court in conslrulng deods of 
trust Crom an Intcrhumtory ciacislon 
r(>ndor('d on a pnwlous appeal doess 
not Impalr an obligation of contract 
contrary to Iho United Statas Oonstl- 
tution, and thortsfons doas not support 
a r(svicw of th(* dtadsion of Ihts statis 
supreme court.—Uookor v. Kldality 
Trust Co., 43 S.Ct. 288, 261 U.S, 114, 
67 L.Ed. 656, dlsnil.ssing terror 131 
N.E. 769. 191 Ind. 141. 

34. U.S.—Fleming v. Fleming, 41 S. 
Ct. 246, 264 U.S. 29, 68 r..Ed. 547, 
dismissing error 174 N.W. 94 6, 194 
lowa 71, 180 N.W. 206, 194 lowa 71 
and 184 N.W. 296, 194 lowa 71— 
Clevoland ^ P. R. Co. v. City of 
Clevidapsl, 85 S.Ct. 21, 235 U.S. 50, 
59 L.Ed. 127, dismissing error 102 
N.E. 1122, 87 Ohio St. 469. 

35, U.kS.—B acon v. State of Texas, 
Tox., 16 S.Ct. 1023, 163 U.S. 207, 41 
L.Ed. 132. 

25 C.J, p 936 note 40. 

30. U.S.—Missouri, & K. I. R. Oo, v. 
City of Olathe, Kan., 32 S.Ct. 47, 
222 U.S. 187, 66 L.Ed, 150. 

26 C.J. p 936 note 41, 
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gives effect to state legislation which might reason- 
ably be claimed to impair the obligation of a con- 
tract which one party claims to exist, the supreme 
court has jurisdiction and may determine for itself 
the existence, validity, and construction of the al- 
leged contract,37 even though the decision of the 


state court was based entirely 6n the construction of 
the contract, without determining whether or not 
its obligation was impaired.^s Much consideration 
iS; however, accorded to the views of the state court 
of last resort as to the existence, validity, and con¬ 
struction of the contract.S® 


37, U.S.—Municipal Investors Ass'n 
V. City of Birming-ham, 62 S.Ct. 
975, 316 U.S. 153. 86 L.Bd. 1341, af- 
firming- 299 N.W. 90, 298 Mich. 314 
—Irving- Trust Co. v. Day, 62 S.Ct. 
398, 314 U.S. 556, 86 L.Ed. 452, 137 
A.L.R. 1093, affirming In re Mc- 
Glone’s Will, 32 N.E.2d 539, 284 N. 

T. 527, reversingr 17 N.T.S.2d 316, 
258 App.Div. 596, reversing 13 N.Y. 
S.2d 76, 171 Misc. 612—American 
Toll Bridgre Co. v. Railroad Com- 
mission of California, 59 S.Ct. 948, 
307 U.S. 486, 83 L.Ed. 1414, affirm- 
ing 83 P.2d 1, 12 Cal.2d 184, motion 
denied American Toll Bridge Co. v. 
Railroad Commission of State of 
California, >59 S.Ct. 594—New York 
Rapid Transit Corporation v. City 
of New York, 58 S.Ct. 721, 303 U.S. 
573, 82 L.Ed. 1024, affirming 9 N.E. 
2d 858, 275 N.Y. 258, reversing 296 
N..Y.S. 1012, 251 App.Div. 710, and 
rehearing denied 58 S.Ct. 939, 304 

U. S. 588, 82 L.Ed. 1548—Brooklyn 
& Queens Transit Corporation v. 
City of New York, 58 S.Ct. 721, 303 
U.S. 573, 82 L.Ed. 1024, affirming 
11 N.E.2d 293, 2'75 N.Y. 454, affirm¬ 
ing 296 N.Y.S. 1006, 251 App.Div. 
710, and which answered question 
certifled 296 N.Y.S. 1022, '251 App. 
Div. 798, and rehearing denied 58 
S.Ct. 939, 304 U.S, 588, 82 L.Bd. 
1548—State of Indiana ex rei. An- 
derson v. Brand, 58 S.Ct. 443, 303 
U.S. 95, 82 L.Ed. 685, 113 A.L.R. 
1482, reversing State ex rei. An- 
derson v. Brand, 5 N.E.2d 531, 913, 
214 Ind. 347, 110 A.L.R. 778, re¬ 
hearing denied 7 N.E.2d 777, 214 
Ind. 347, 110 A.L.R. 778, certiorari 
granted State of Indiana ex rei. 
Anderson v. Brand, 58 S.Ct. 262, 302 

U. S. 678, 82 L.Bd. 524, and rehear¬ 
ing denied 58 S.Ct. '641, 303 U.S. 
667, 82 L.Ed. 1123, mandate con- 
formed to State ex rei. Anderson 

V. Brand, 13 N,E.2d 955, 214 Ind. 
347—Hale v. lowa State Board of 
Assessment and Review, 58 S.Ct. 
102, 302 U.S. 95. 82 L.Ed. 72, affirm¬ 
ing 271 N.W. 168, 223 lowa 321— 
Phelps V. Board of Education of 
Town of West New York, 57 S.Ct. 
483, 300 U.S. 319, 81 L.Ed. 674, af¬ 
firming 185 A. 8, 116 N.J.Law 412, 
affirming Phelps v. State Board of 
Education, 180 A. 220, 115 N.J.Law 
310—Askam v. Board of Education 
of Town of West New York, 57 S. 
Ct. 483, 300 U.S. 319, 81 L.Ed. 674, 
affirming 184 A. '737, 116 N.J.Law 
416, affirming Askam v. State 
Board of Education, 180 A. 220, 115 

. N.J.Law 310—Scheneheck v. Mc- 


Crary, 56 S.Ct. 672, 298 U.S. 36, 80 
L.Ed. 1031, affirming McCrary v. 
Schenebeck, 87 S.W.2d 572, 191 Ark. 
698—Ingraham v. Hanson, 56 S. 
Ct. 511, 297 U.S. 378, 80 L.Ed. 728, 
affirming Hanson v. Burris, 46 P.2d 
400, S'6 Utah 424—^Violet Trapping 
Co. V. Grace. 56 S.Ct. 386. 297 U.S. 
119, 80 L.Ed. 518, affirming State 
ex rei. Violet Trapping Co. v. 
Grace, 162 So. 26. 182 La. 405— 
U. S. Mortg. Co. V. Matthews, 55 
S.Ct, 168. 293 U.S. 232, 79 L.Ed. 
279, reversing 173 A. 903, 167 Md. 
383, certiorari granted 55 S.Ct. 144, 
293 U.S. 549, ‘79 L.Bd. 652—Funk- 
houser v. J. B. Preston Co., 54 S.Ct, 
134, '290 U.S. 163, 78 L.Ed. 243, af¬ 
firming J. B. Preston Co. v. Funk- 
houser, 184 N.E. 737, 261 N.Y. 140, 
87 A.L.R. 459, modifying 256 N-Y.S. 
681, 235 App.Div* 200, and reargu- 
ment denied 185 N.E. 772, 261 N.Y. 
639—Coombes v. Getz, 52 S.Ct. 435, 
285 U.S. 434, 76 L.Bd. 866, revers¬ 
ing Coombes v. Franklin, 1 P.2d 
992, 213 Cal, 164, rehearing denied 
4 P.2d 157, 213 Cal. 164, certiorari 
denied Coombes v. Getz, 52 S.Ct. 
199, 284 U.S. 613, 76 L.Ed. 523— 
Shriver v. Woodbine Sav. Bank of 
Woodbine, lowa, 52 S.Ct. 430, 285 

U. S. 467, 76 L.Ed. 884, affirming 
Woodbine Sav. Bank of Woodbine 

V. Shriver, 236 N.W. 10, 212 lowa 

196, followed in Woodbine Sav. 
Bank v. Bladen, 236 N.W. 19, and 
Woodbine Sav. Bank v. Kneeper, 
236 N.W. 20, two cases—John P. 
'King Mfg. Co. V. City Council of 
Augusta, 48 S.Ct. 489, 277 U.S. 100, 
72 L.Ed. 801, affirming 138 S.E. 
159, 164 Ga. 306—Appleby v. City 
of New York, 46 S.Ct. 569, 271 U. 
S. 364, 70 L.Ed. 992, reversing, 139 
N.E. 474, 235 N.Y. 351, affirming 
192 N.Y.S. 211, 199 App.Div. 539, 
and reargument denied 142 N.E. 
291, 236 N.Y. 579—Georgia Ry. & 
Power Co. v. Town of Decatur, 43 
S.Ct. 613, '262 U.S. 432, 67 L.Bd. 
1065, reversing 111 S.E. 911, 153 
Ga. 329—^People ex rei. Clyde v. 
Gilchrist, 43 S.Ct. 501, 262 U.S. 94, 
67 L.Ed. 883, affirming People ex 
rei. Clyde v. Wendell, 134 N.E. 567, 
232 N.Y. 550, affirming 187 N.Y.S. 
949, 197 App.Div. 913—Columbia 

Ry., Gas & Electric Co. v. State of 
South Carolina, 43 S.Ct. 306, 261 U. 
S. 236, 67 L.Bd. 629, reversing State 
V. Columbia Ry., Gas & Electric 
Co., 123 S.E. 646, 129 S.O. 68. 

25 C-J. p 936 note 42. 

Decisions of state courts as binding 
fedefal courts on questioh of im-. 

139 


pairment of obligation of contract 
see supra § 189 b. 

Grround for state decision obscnre 

Where the basis for bringing an 
action was a statute claimed to im¬ 
pair the obligation of a contract, and 
the trial court gave effect to the stat¬ 
ute to some extent, and its judgment 
was affirmed by the supreme court, 
although it was plainly wrong, un- 
less based on the statute, jurisdiction 
will not he declined hy the federal 
supreme court, because the extent to 
which the state supreme courfs deci¬ 
sion was based on the statute is ob¬ 
scure.—Columbia Ry., Gas & Electric 
Co. V. State of South Carolina, supra- 

38. U.S.—Columbia Water-Power Co. 
V. Columbia Electric St. R.-, Light 
& Power Co., 19 S.Ct. 247, 172 U.S. 
475, 43 L.Ed. 531, affirming 20 S.E. 
1002, 43 S.C. 154. 

38. U.S.—Higginbotham v. City of 
Baton Rouge, La., 59 S.Ct 705, 306 
U.S. 535, 83 L.Ed. 968, affirming 183 
So. 168, 19.0 La. 821, and rehearing 
denied 59 S.Ct 831, 307 U.S. 649, 
83 L.Ed. 1529—Hale v. lowa State 
Board of Assessment and Review,. 
58 S.Ct 102, 302 U.S. 95, 82 L.Ed. 
72, affirming 271 N.W. 168, 223 

lowa, 321—!Dodge v. Board of Bdu- 
cation of City of Chicago, 58 S.Ct 
98, 302 U.S. 74 ; 82 L.Ed. 57, affirm¬ 
ing 5 N.E.2d 84, 364 111. 547— 
Phelps V. Board of Education of 
Town of West New York, 57 S.Ct 
483, 300 U.S. 319, 81 L.Ed. 574, af¬ 
firming 185 A. S, 116 N.J.Law 412, 
affirming Phelps v. State Board of 
Education, 180 A. 220, 115 N.J.Law 
310—^Askam v. Board of Education 
of Town of West New York, 57 S. 
Ct 483, 300 U.S. 319, 81 L.Ed. 674, 
affirming 184 A. 737, 116 N.J.Law, 
416, affirming Askam v. State 
Board of Education, ISO A. 220, 115 
N.J.Law 310—Millsaps College v. 
City of Jackson, 48 S.Ct, 94, 275 U. 
S. 129, 72 L.Ed. 196, affirming 101 
So. 574, ,136 Miss. 795—Appleby v. 
City of New York, 46 S.Ct 569, 271 
U.S. 364, 70 L.Ed. 992, reversing 
139 N.E. 474, 235 N.Y. 351, affirm¬ 
ing 192 N.Y.S. 211, 199 App.Div. 
539, and reargument denied 142 N. 
E. 291, 236 N.Y. 579—Georgia Ry. 
& Power Co*. v, Tovtn of Decatur, 
43 S.Ct 613, 262 U.S. 432, 67 L.Ed. 
1065, ■ reversing 111 S.E. 911, 153 
Ga. 329—People ex rei. Clyde v. 
Gilchrist 43 S.Ct 501, 262 U.S. 94, 
67 L.Ed. 883, affirming People ex 
rei. Clyde v. Wendell, 134 N.E. 567, 



FJBJDEBAL COURTS 


36 C.J.S. 


§ 250 

§ 250. - Questions xmder Full Faith and 

Credit Clause of Constitution 

A decision of a state court is reviewable by the 
United States supreme court where it Involves a claim 
that the state court has refused to give full faith and 
credit to the public acts, records, and JudiciaI proceed- 
ings of another state. 

A claim that a state court has refused to give full 
faith and credit to the public acts and records and 
judicial proceedings of another state, as rcquired 
by the federal Constitution, raises a federal ques- 
tion authorizing a review by the United States su¬ 
preme court,^® unless the claim is frivolous, unsub- 
stantial, or contrary to the law as established by 
prior decisions of the supreme court.^i A decision 
of a court of one state which merely construes a 
statute, or a public act or record, of another state, 
the validity of which is not assailed, is not revicw- 
able on the ground that a question of full faith and 
credit is involved,^^ unless such construction is con¬ 


trary to, or inconsistent with, a construction author- 
itatively established in such othcr state.^3 

Judgments of samc state. The fact that a state 
court refuses to give a judgmcnt rendered by a 
court of the samc state its proper cffcct as an es- 
toppel doGs not present a federal question review- 
able by the supreme court. 

§ 251. - Rights Claimed under Judg¬ 

ments or Proceedings of Federal 
Courts 

A decision of a state court Involving rights claimed 
by reason of a Judgment of, or proceedings In, a feder¬ 
al court is reviewable by the United States supreme 
court. 

A decision by a state court with respect to rights 
claimed by reason of a judgment of, or proceedings 
in, a federal court involves an authoriiy oxercised 
under the United States, and therefore niay bc ro- 
viewed by the United States supreme court,un- 


232 N.T. 550, affirminff 187 N.T.S. 
949, 197 App.Div. 913. 

25 C.J. p 937 note 44. 

40. U.S.—Adam v. Saenger, 58 S.Ct. 
454, 303 U.S. 59, 82 L.Ed. 649, re- 
versing-, Tex.Clv.App., 101 S.W.2d 
'1046, certiorari granted 68 S.Ct. 28, 
302 US. 668, 82 L.Ed. 515, rehear- 
ins denied 58 S.Ct. 640, 303 U.S. 
666 , 82 L.Ed. 1123, mandate con- 
formed to, Civ.App., 119 S.W.2d 
687, certiorari denied Saenger v. 
Adam, 69 S.Ct. 832, 307 U.S. 628, 
83 L.Ed. 1611—-.®tna Life Ins. Co. 

V. Dunken, 45 S.Ct. 129, 266 U.S. 
389, '69 L.Ed. 342, reyersing, Tex. 
Civ.App., u®tna Life Ins. , Co. of 
Hartford, Conn. v. Dunken, 248 S. 

W. 165. 

25 C.J. p 93'7 note 45. 

EfCect of judgments under full faith 
and credit clause see the C.J.S. ti- 
tle Judgments §§ 888 et seq., also 
34 C.J. p 1125 note 44 et seq. 

Res judicata under “full faith and 
credit” clause 

Under the “full faith and credit" 
clause of the Constitution, the local 
doctrines of res Judicata, generally 
3’peaking, hecome a part of national 
jurisprudence and, therefore, “feder¬ 
al questions" cognizable in the Unit¬ 
ed States supreme court—Riley v. 
New York Trust Co., Del., 62 S.Ct. 
608, 316 U.S. 343, 86 L.Ed. 886, afllrm- 
ing New York Trust Co. v. Riley, 16 
A.2d 772. 

trnited States supreme court must 
detenulae for Itself how far the full 
faith and credit clause demands the 
qualifleation or denial of rights as- 
serted under the laws of one state, 
that of the forum, by the statutes 
and judicial proceedings of another 
state.—Plnk V. A. A. A. Highway 
Express, 62 S.Ct 241, 314 U.S. 201,' 


86 L.Ed. 152, 137 A.L.R. 967, aOlrmlng 
13 S.E.2d 337, 191 Ga. 502, 137 A.L. 

R. 934, certiorari granted 61 S.Ct 
1096, 313 U.S. 555, 85 L.Ed. 1517, and 
rehearing denied 63 S.Ct 477, 314 U. 

S. 716, 86 L.Ed. 570—Pacific Employ- 
ers Ins. Co. v. Industrial Accident 
Commisaion of State of California, 59 
S.Ct 629, 306 U.S. 493, 83 Ij.Ed. 940, 
afflrming 75 P.2d 1068, 10 Cal.2d 567, 
certiorari granted 59 S.Ct. 76, 305 U. 
S. 663, 83 L.Ed. 856—Titus v. Wal- 
llck, 59 S.Ct 657, 306 U.S. 282, 83 L. 
Ed. 653, reversing 15 N.E.2a 140, 133 
Ohio St. 612, certiorari granted 69 
S.Ct 80, 306 U.S. 686, 83 L.Ed. 370— 
Adam v. Saenger, 68 S.Ct. 454, 303 
U.S. 59, 82 L.Ed. 649, reversing, Tcx. 
Civ.App., 101 S.W.2d 1046, certiorari 
granted 58 S.Ct 28, 302 U.S. 668, 82 
L.Ed. 615, rehearing denied 58 S.Ct 
640, 208 U.S. 666, 82 L.Ed. 1123, man¬ 
date conformed to, Civ.App,, 119 S.W. 
2d 687, certiorari denied Saenger v. 
Adam, 59 S.Ct 832, 307 U.S. 628, 83 
L.Ed. 1511—Alaska Packera AsH'n v. 
Industrial Accident Commisaion of 
California, 55 S.Ct 618, 294 U.S. 632, 
79 L.Ed. 1044, afllrming 34 P.2d 716, 
1 Cal.2d 250. 

41. U.S.—Pink V. A. A. A. Highway 
Express, 62 S.Ct 241, 314 U.S. 201, 
86 L.Ed. 162, affirming 13 S,E.2d 
337, 191 Ga. 602, certiorari granted 
61 S.Ct 1096, 318 U.S. 555, 85 L.Ed. 
1617—Manhattan L. Ins. Co. v. Go- 
hen, 34 S.Ct 874, 234 U.S. 123, 68 
L.Ed. 1245, dlsmissing appeal, Tex. 
Civ.App., 139 S.W. 51. 

26 C.J. p 937 note 46. 

Substantlal character . of federal 
question generally see supra S 243. 

42. U.S.—Hartford L. Ins. Co. v. 
Johnson, 39 S.Ct 336, 249 U.S, 490, 
63 L.Ed. 722, dismissing certiorari 
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197 S.W. 132, 271 Mo. 662, afflrmlng 
148 S.W. 631, 1 66 Mo.App. 201. 

25 C.J. p 987 noto 47. 

43. U.S.—Ttariford L. Ins. Co. v. 
Johnson, supra. 

44. TT.S.—T*h<xmlx P. & M. Tns. Co. 
V. Tennesseo, Tenn., 16 S.Ct. 471, 
161 U.S. 174, 40 L.Ed. 6C0. 

46. U.S.—Touoey v. Now York lAfo 
Ina. Co., Mo., 62 S.CL. 139, 814 U.S. 
118, 86 L.Ed. 100, 187 A.L.It 967, 
reversing, <1C.A., 112 E.2d 927, cer¬ 
tiorari granted 61 S.Ct 4 40. 311 U. 
S. 643, 85 L.Ed. 410, affirmed 61 S. 
Ot 833, 813 U.S. 638, 85 L.Ed. 1507, 
vacated 61 S.Ct 938, 313 U.S. 596. 
85 L.Ed. 1549—Phmnlx Elnanec 
Corporation v. Towa-WlHconfiln 
Brldgo Oo., Xowa, 62 S.Ct. 139, 314 
U.S. 118, 86 L.Ed. 100, 137 A.L.R. 
967, reversing, O.C.A., 115 F.2d 1, 
certiorari granted 61 S.Ct 660, 312 
U.S. 670, S5 L.Ed. 1112—TItua v. 
Walliek, 59 S.Ct. 657, 806 U.S. 282, 
83 L.Ed. '633, reversing 15 N.E.2d 
140, 133 Ohlo St 612, certiorari 
granted 59 S.Ct 80, 306 U.S. 585, 
83 L.Ed. 370—StoU v. Cottlleb, 69 
S.Ct 184, 805 U.S, 165, «3 I..Ed. 104, 
reversing Gottlieb v. Orowe, 12 N. 
E.2d 881, 368 Ili. 88, reversing 7 N. 
E.2d 469, 289 llLApp. 59B. cerllo- 
rari granted 68 S.Ct 1038, 804 U,S. 
664, 82 L.Ed. 1628, rehearing de¬ 
nied 59 S.Ct 260, 305 U.S. 675, 83 
L.Ed. 437—,I‘enn Ckmeral Oasualty 
Co. V. Commonwealth of l*eniifiyl- 
vania ex rei. Schnader, 55 S.Ct 
386, 294 U.S. 189. 79 I..Ed, 850, re¬ 
versing Commonwealth ex rei. 
Schnader v. I*enn General Casual- 
ty Co., 173 A. 637, 316 Pa. 1, osr- 
tiorarl granted X'enn General Cas- 
ualty Co, V. Commonwealth of 
Pennsylvania ex rei. Schnador, 55 
S.Ct 126, 293 U.S. 347, 79 L.Bd. 
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less the claim is frivolous, unsubstantial, or con- 
trary to the law as established by prior decisions of 
the supreme court.‘^6 However, the mere fact that 
such rights may be in some way involved in, or 
connected with, proceedings in a state court is not 
of itself sufficient to authorize such review;47 and 
so if it is admhted that the judgment of the federal 
court was valid and the proceedings regular, and 
the issue relates merely to the title to property as 
between defendant in execution, or the purchaser 
under it, and the party making the adverse claim, no 
federal question is presented;48 or if the decision 
of the state court depends wholly on general rules 
of^ law or local statutes, no federal question is 
raised, although the opinion of the supreme court 
in a former suit is disregarded.49 

§ 252. - Constitutional Limitations on 

Power of Congress 

No federal question which will sustain a review by 
the United States supreme court of a decision of a state 
court is involved in the contention that action under 
state authority violated provisions of the federal Consti- 
tution limiting the powers of congress or the federal 
government. 

A contention that action under state authority in¬ 
volves a violation of provisions of the federal Con- 
stitution which are a limitation on the powers of 


congress or the federal government only is not siif- 
ficient to warrant a review of a decision of a state 
court by the United States supreme court.^^ This 
I rule has been applied where the question presented 
! was whether religious liberty was impaired by a 
state law,51 but, as shown in Constitutional Law § 
206, the Fourteenth Amendment. to the federal Con- 
stitution now safeguards religious liberty from state 
interference. 

§ 253. - Right to Remove Case to Fed¬ 

eral Court 

The action of a state court on an application to re¬ 
move a cause to a federal court usually mtay be re- 
viewed by the United States supreme court. 

The action of a state court on an application to 
remove a cause to a federal court usually involves 
a federal question, and may be reviewed by the 
United States supreme court.®^ However, where a 
federal court remands a removed cause' and the 
state court thereupon proceeds to a judgment there- 
in, which is affirmed by the court of last resort of 
the state, such court cannot be said to have decided 
against any federal right by reason of the proceed¬ 
ings for removal which will render its judgment 
subject to review by the supreme court, nor is the 
action of the federal court in remanding the cause 


651—Myers v, International Tnist 
Oo., 44 S.Ct 86, 263 U.S. 64, 68 L. 
Ed. 165, reversing- International 
Trust Co. V. Myers, 135 N.E. 697, 
241 Mass. 509. 

25 C.J. p 938 note 50. 

Mode of review see infra § 272. 
Operation and efCect of federal judg- 
ments in state courts see the C.J. 
S. title Judgrments § 901, also 34 C. 
J. p 1160 note 57 et seq. 

46. U.S.—State of Arkansas ex rei. 
Utley, for Use and Benefit of 
Craighead County, Ark., v. St. 
Uouis-San Prancisco Ry. Co., 46 
S.Ct. 66, 289 U.S. 172, 70 L.Ed. 219, 
dismissing error State v. St Louis- 
San Prancisco Ry. Co., 258 S.W. 
609, 259 S.W. 415, 162 Ark. 443. 

25 C.J. p 938 note 51. 

Substantial character of federal 
question generally see supra § 243. 

47- U.S.—Avery v. Popper, 21 S.Ct. 
94, 179 U.S. 305, 45 L.Ed. 203, dis- 
missingr error 48 S.W. 572, 49 S.W. 
219, 50 S.W. 122, 92 Tex. 337, 71 
Am.S.R. 849. 

25 C.J. p 93S note 52. 

48. U.S.—^Avery v. Popper, 21 S.Ct. 
94, 179 U.S. 305, 45 L.Ed. 203 dis- 
missing error 48 S.W. 572, 49 S. 
W. 219, 50 S.W. 122, 92 Tex. 337, 
71 Am.S.R. 849. 

25 C.J. p 938 note' 53. 
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49- U.S.—Leathe v. Thomas, 111., 28 
S.Ct 30, 207 U.S. 93, 52 L.Ed. 118. 
25 C.J. p 938 note 54. 

58. U.S.—Gaines v. State of Wash- 
ing-ton, Wash., 48 S.Ct 468, 277 U. 
S. 81, 72 L.Ed. 793. 

25 C.J, p 939 note 55. 

Necessity for substantial federal 
question generally see supra § 243. 
G-naranty of repabllcan fonu of Gov¬ 
ernment 

Whether or not the adoption of an 
initiative and referendum provision 
deprives a state of a republican form 
of government under U.S.Oonst art 
4 § 4, is not a federal judicial ques¬ 
tion which will su'pport a review by 
the supreme court of the United 
States.—Marshall v. Dye, Ind., 34 
S.Ct 92, 231 U.S. 250, 58 L.Ed. 206— 
12 C.J. p 871 note 52. 

51. U.S.—Permoli v. Municipality 
No. 1 of City of New Orleans, La., 

3 How. 589, 11 L.Ed. 739. 

52. U.S.—Metropolitan Casualty ips. 
Co. V. Stevens, 61 S.Ct 715, 212 U. 
S. 563, 85 L.Ed. 1044, aifirming Sfe- 
vens V. Northway, 291 N.W. 211, 
293 Mich. 31, certiorari granted 
Metropolitan CasuaUy Ins. Co. of 
New York v., Stevens, 6L S.Ct. 74, 
311 U.S. '637, 85 L.Ed. 405-LAm- 
mond V. Pennsylvania R. Co„ C.C.A. 
Ohio, 125 F.2d 747, certiorari d.e- 
nied 62 S-Ct. 1283, 316 U.S. 691, 86 
L.Ed. 1762. 


Miss.—Montgomery & Atlanta Motor 
Preight Lines v. Morris, 8 So.2d 
502, overruling suggestion of er¬ 
ror, 7 So.2d 826. 

S.C.—Jennings v. Southern Ry. Co., 
150 S.E. 309, 152 S.C. 322. 

25 C.J. p 939 note 57. 

Removal of causes to federal courts 
see the C.J.S. title Removal of 
Causes § 1 et seq., also 54 C.J. p 
208 note 1 et seq. ' 

Circtunstanc^Bs nnder wMcli no real 
federal question involved 
(19 Where a state court which de- 
nies a petition for removal is as- 
sured that the federal court will de¬ 
cide promptly the question of re- 
movability, it is better practice for 
the state court to await that deci¬ 
sion before proceeding in the cause, 
but failure to do so is not a denial 
pf a federal right if; tlie cause was 
not removable.—Metropolitan Casu¬ 
alty Ins. Co. v. Stevens, 61 S.Ct. 715, 
312 U.S. 563, 85 L.Ed. 1044, affirming 
Stevens v. Northway, 291 N.W. 211, 
293 Mich. '31, certiorari granted Met¬ 
ropolitan Casualty ins. Co. of New 
York v. Stevens, 61 S.Ct 74, 311 U.S. 
637, 85 L.Ed. 405. 

(2) Other cases see Deming v. 
Carllsle Packing Co., 22 S.Ct 80, 226 
U.S. 102, 57 L.Ed. 140, dismissing er¬ 
ror 114 P. 172, 62 Wash. 455—25 C.J. 
p 939 note 57 [a]-[d]. 
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subject to review on' proceedings to review the ac- 
tion of the state court^^ 

Where a cause removed to a federal court has 
been by it remanded to the state court, the denial 
by the state court of a second petition for removal 
presenting no different ground therefor is not a de¬ 
nial of a federal right.^*^ 

§ 254. - Questions Relating to Public 

Lands 

Questions decided by a state court relating to pub- 
lic lands of the United States, and tities derived from, 
on confirmed by, the federal government, may consti¬ 
tute federal questions reviewable by the United States 
supreme court. 

Questions decided by a state court relating to the 
public lands of the United States, entries on, and 
rights therein, and tities derived from, or confirmed 
by, the United States, may be federal so as to be 
within the reviewing power of the United States 
supreme court,^5 they are not necessarily of 

this character.^® A decision based on the construc- 
tion of apparently conflicting patents from a state 
for the land in dispute is not reviewable by the su¬ 


preme court.^*^ 

§ 255. - Questions Relating to Mines or 

Minerals 

Decislons of state courts involving mines and miner¬ 
als may present federal questions reviewable by the 
United States supreme court. 

The mere fact that an actioii in a state court rc- 
lates to mines, minerals, mining claiins, or mining 
lands, docs not of ilsclf aulhorizc a rcvi(‘w l)y the 
United States supreme court,but as rights in niin- 
erals or mining lands are based on acts of con- 
gress, federal questions aiithorizing vSuch a review 
may be, and frequenlly are, involved in such liliga- 
tion.s^ 

§ 256. -- Questions Relating to Bank- 

ruptey 

The United States supreme court may review decl- 
sions of state courts Involving the federal bankruptcy 
act. 

Dccisions of state courts involving the f(‘deral 
bankruptcy act are reviewable by llie United Stat(‘S 
supreme coiirt,®^ but such review is not nc^cessarily 


53. U,S.—Metropolitan Casualty Ins. 
'Co. V. Stevens, 61 S.Ct. 715, 312 U. 
S. 563, 85 L.Ed. 1044, afUrming Ste¬ 
vens V. Northway, 291 N.W. 211, 
293 Mich. 31, certiorari granted 
Metropolitan Casualty Ins. Co. of 
New York v. Stevens, 61 S.Ct. 74, 
311 U.S. '637, 85 L.Ed. 40'5-—Yan- 
kaus V. Feltenstein, N.Y., 37 S.Ct. 
567, 244 U.S. 127, 61 L.Ed. 1036™ 
Nelson v. Maloney, 19 S.Ct 622, 
174 U.S. 164, 43 L.Ed. 934, dis- 
missing appeal 53 N.B. 31, 158 N.Y. 
361—Missouri Pac. R. Co. v. Fitz- 
gerald, Neb., 16 S.Ct 389, 160 U.S. 
556, 40 L.Ed. 536. 

64u U.S.—McLaughlin v. Hallowoll, 
33 S.Ct 465, 228 U.S. 278, 57 L.Ed. 
835, dismissing- error 111 N.W. 428, 
121 N.W. 1039, 136 lowa 279. 

56. U.S. —James Stewart & Co. v. 
Sadrakula, 60 S.Ct 431, 309 U.S. 
94, 84 L.Ed. 596, 127 A.L.R. 821, 
afflrming Sadrakula v. James Stew¬ 
art & Co., 20 N.E.2d 1015, 280 N.Y. 
651, motlon granted 21 lsr.E.2d 217, 
280 i^.Y. 730, amrming 5 N.Y.S.2d 
260, 254 A'pp.Div. 892, appeal de- 
' nied 7 lsr.Y.S.2d 223, 255 App.Div. 
784 and 18 N.E.2d 314, 279 N.Y. 
686 . 

25, C.J. p 939 note 60. 

Fo«t offloer site 

The supreme court had jurisdiction 
of appeal^ from final judgment of 
New York court awarding damages 
for acCidental death, where New 
York statute necessarily was sus- 
tainfed against contention that itg ap- 
plication to the case violated constl- 


tutional provisions as to cxcluaivc 
authority of United Statos ovor a 
post oiflee site 'purchasod with con- 
sent of New York.—James Stewart & 
Co. V. Sadrakula, supra. 

Surrender of legiislative power to fed¬ 
eral government 

(1) Whether state of Washington 
has yielded cxclusivc loglslalivc au¬ 
thority to tho federal govommemt 
over land acquired by the United 
States in connection with the Grand 
Couleo dam and power piant project 
involves extent of jurisdiction of tho 

I United States and is a "federal ques- 
tion."—Silas Mason Co. v. Tax Oom- 
mission of State of Washington, 5S 
S.Ct. 233, 303 U.S. 186, 82 Ij.Ed. 187, 
afflrming Silas Mason Co. v. Stato 
Tax Commission, 61 r.2d 1269, 188 
Wash. 98-™Ryan v. Stato of Wash¬ 
ington, 58 S.Ct. 233, 302 U.S. 186, 82 
L.Ed. 187, afflrming Ryan v. State, 
61 I^2d 1276, 188 Wash. 115. 

(2) The supreme court, if at liber- 
ty to construe Washington statuto 
giving consont to acquisition of c(‘r- 
tain rights by United States, shouUl 
give great weight to state courrs 
views on intent and limitatlons of 
statute in granting consent and ces- 
sion, and supreme court should ac- 
cept that constructlon unless satis- 
fled that it does violonce to a federal 
right based on statute, defeating the 
reasonable anticipation and purposo 
of' securing through oporation of 
statute an essontial and oxclusivo 
lOgislative authority for the federal 
govemment—Silas Mason Co, v. Tax 
Commission of State of Washington, 
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5S S.Ct. 3113 TT.S. 130, 83 L.Kil. 

187, allirniing Silas IMa.Man (‘'o. v. 

Slat(‘ Tax ConimlssIon, (It IMNl 12(19, 

188 Wash. 98 "Ryan v. Hlal(( of 

WaHhinglon, -58 S.Cl. 233, 302 U.H. 

186, 82 L.Kd. 187, aillranlng Ryan v. 

State, '61 1>.2(1 1 27(1, 3 88 VVaah. 115. 

56. U.S.~ “Nohh^ v. Oklaluana. City, 

5(1 S.Ct. 562, 297 TT.S. 481. 80 L.IOcI, 
81(1, nweralng 44 P.2(l 135. 172 Okl. 
182, (‘(‘rlJorarl grant<‘(l 56 S.Ct. 134, 
296 U.S. 560, 80 IMl, 395 -HigglnK 
V. Okla,horna City, 56 S.Cl. 562, 297 
TT.S. '481, 80 Jj.IOd. 816, reverslng 4 4 
P.2d 135, '172 Okl. 182, eertinrnri 
gra.rUed 56 S.P(. 134, 296 U.S. 560, 
80 L.Ed. 395. 

25 C.J. p 939 nolc 01. 

57« TT.S,—'Whll(‘ V. Leovy, 19 

S.Ct. '004, 174 U.S. 91, 43 L.Ed. 907. 

58. U.S.—Speed v. McC^^arCiy, 21 S. 
Ct. 613, 181 U.S. 269, 4 5 L.Ed. 855, 
dismissing error 80 n.VV. 135, 12 
S.J). 7, 50 LR.A. 134, 

2 5 C.J. p 04 0 note 63. 

Stato decislons ou questions relating 
to mines and minerals tin blndlng 
on federal eourts see supra § 189. 

59- U,S."“Lavagnino v. Uhllg, IJtah, 
25 S.Ct. 716, 198 U.S. 44.3, 49 L.Ed. 
1119. 

25 C.J. p 940 note 64—40 C.J. p 879 
note 80. 

60. U.S.-“'Fis(mer V. Pauli ne 011 & 
Gas Co., 60 S.Ct. 53'5, 309 U.S. 291, 
84 L.Ed. 764, reverslrjg 1'auline Oil 
& Gas Co. V. Eist^her, 90 P.2d 411, 
185 Okl, 108, oerilorarl granted 
Fischer v, Paullne OU &: Gas Co., 
60 S.Ct. 103, 308 U.S. 509, 84 L.Ed. 
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authorized by the mere fact that a decision is con- 
nected with a case of bankruptcy.^^ 

§ 257. —^ Questions Relating to Patents 

A decision of a state court against a defendant^s 
contention that the suit arises under the patent laws 
may be reviewed by the United States supreme court. 

A decision of a state court against defendant’s 
'Contention that the suit arises under the patent laws 
of which the federal court has exclusive jurisdic- 
tion, see supra § 32, is a decision against a claim 
of immunity under the laws of the United States 
and may be reviewed by the United States supreme 
court but the mere fact that a patent or patent 
right is concerned in litigation is not sufficient to 
authorize such review where no federal question 
is presented.^3 

§ 258. - Questions Relating to National 

Banks 

Decisions of state courts with reference to the 
rights, powers, duties, liabilities, etc. of national banks 
may be reviewed by the United States supreme court. 


National banks, being creafed by act of congress, 
it follows that decisions of state courts with refer¬ 
ence to the rights, powers, duties, habilities, etc., of 
such banks, or their officers, directors, or stockhold- 
ers, ordinarily involve federal questions and ,may be 
reviewed by the United States supreme court,but 
it does not necessarily follow from the mere fact 
that a decision relates to national banks that it in¬ 
volves a federal question aiithorizing sUch review.^^ 

§ 259. -Questions Relating to Commerce 

and Navigable Waters 

A decision of a state court may be reviewed by the 
United States supreme court where it involves a ques¬ 
tion relating to interstate commerce or navigable wa¬ 
ters. 

A question involving the authority of congress 
over commerce and navigable waters is federal in 
its nature so as to authorize a review by the United 
States supreme court of a decision of a state 
court,^® although a review may be denied where the 
contention relied on is frivolous, unsubstantial, or 
contrary to the law as settled by previous decisions 
of the supreme court.®'^ 


435, and. rehearing denied 60 S.Ct. ’ 
706, 309 U.S. 697, 84 L.Ed. 1037. 

25 C.J. p 941 note 65. 

State decisions on questions relating 
to bankruptcy as binding on feder¬ 
al courts see supra § 189 b. 

Bl. U.S.—Thompson v. Pairbanks, 25 
S.Ct. 30'6, 196 U.S. 516, 49 L.Ed. 577, 
afRrmmg 56 A. 11, 75 Vt. 361, 104 
Am.S.R. 899. 

25 C.J. p 941 note 66. 

62. U.S.—Dale Tile Mfg. Co. v. Hy- 
att, N.Y., 8 S.Ct. 756, 125 U.S. 46, 
31 L.Ed. 683. 

63 . U.S.—^Walter A. Wood Mowing 
& Reaping- Mach. Co. v. Skinner, 
Mich., 11 S.Ct. 528, 139 U.S. 293, 
36 L.Ed. 193—Felix v. Scharnweb- 
er, 111., 8 S.Ct. 759, 125 U.S. 64, 31 
L.Ed. 687. 

64. U.S.—First Nat. Bank of Guth- 
rie 'Center v. Anderson, 46 S.Ct. 
135, 269 U.S. 341, 70 L.Ed. 295, re- 
versing '192 N.W. 6, 19*6 lowa 587. 

25 C.J. p 941 note 71. 

State decisions relating to national 
banks as binding on federal courts 
see supra § 189 b. 

Liaflbility of stockholder for assess- 
ment on stock 

CJ.S.—Seabury v. Green, 55 S.Ct, 373, 
294 U.S. 165, 79 L.Ed. 834, 96 A.L. 

R. 1463, reversing 175 S.E. 639, 173 

S. C. 235, certiorari granted 55 S.Ct. 
143, 293 U.S. 549, 79 L.Ed. 652. 

ja. U.S.—Seeberger v. Mc'Cormick, 
20 S.Ct. 128, 175 U.S. 274, 44 L.Ed. 
161, dismissing appeal 44 N.E. 381, 
162 111. 100. 

15 C.J. p 941 note 72. 


Application of sjtate statute proMbit- 
Ing branch banking 
Whetlier a state statute prohibit- 
ing the maintenance of branch banks 
applies to national banks is conclu- 
sively established by the state court 
decision.—'First Nat. Bank in St. 
Louis V. State of Missouri at inf. 
Barrett, 44 S.Ct. 213, 263 U.S. 640, 68 
L.Ed, 486, affirming State v. First 
Nat. Bank of St. Louis, 249 S.W. 619, 
297 Mo. 397, 30 A.L.R. 318. 

Ruling in state court that state 
law authorizes taxation claimed to 
discriminate between national bank 
shares and moneyed capital invested 
in competition therewith must be ac- 
cepted by the United States supreme 
court.—First Nat. Bank of Guthrie 
Center v. Anderson, 46 S.Ct. 135, 269 
U.S. 341, 70 L.Ed. .295, reversing 192 
N.W. 6, 196 lowa 587. 

66 . U.S.—^Kansas City Southern Ry. 
Co. V. Road Improvement Dist. No. 

3 of Sevier County, Ark., 45 S.Ct. 
136, 26-6 U.S. 379, 69 L.Ed. 335, af¬ 
firming 246 S.W. 113, 156 Ark. 116 
—Da vis V. Green, 43 S.Ct. 123, 260 
U.S. 349, 67 L.Ed. 299, reversing 
Hines v. Green, 87 So. 649, 125 
Miss. 47*6—^Eureka Pipe Line Co. v. 
Hallanan, 42 S.Ct. 101, 257 U.S. 
265, 66 L.Ed. 227, reversing 105 
S.E. 506, 87 W.Va. 396. 

Conn.—Moran v. New York, N. H. & 
H. R. Co., 140 A. 818, 107 Conn. 
454. 

25 aj. p 942 note 73. j 

Whether apiooval by interstate 
commerce commlsslon was necessary 
before Consolidated railroad corpora- 
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tion legally could assume obligation 
of one of its constituent companies 
on a guaranty of bonds issued by 
another company presented a "feder¬ 
al question" which was before the 
supreme court on ap'peal from state 
court.—New York, C. St. L. R. Co. 
V. Frank, 62 S.Ct. 258,. 314 U.S. 360, 
86 L.Ed. 277, affirming Frank v. New 
York, C. & St. L. R. Co., 24 N.Y.S.2d 
854, affirming 24 N.Y.S.2d 846, 175 
Misc. 902, affirmed 61 S.Ct. 833, 313 
U.S. 538, 85 L.Ed. 1507, vacated 61 
S.Ct. 938, 313 U.S. 596, 85 L.Ed. 1550, 
motion denied 61 S.Ct. 729. 

67. U.S.—Bell Telephone Co. of 

Pennsylvania v. Pennsylvania Pub¬ 
lic Utility Commission, <60 S.Ct. 
411, 309 U.S. 30, 84 L.Ed. '563, d;Ls- 
missing appeal 5 A.2d 410, 135 Pa. 
Super. 218—J, Bacon & Sons v. 
Martin, 59 S.Ct. 257, 305 U.S. 380, 
83 L.Ed. 233, dismissing appeal 116 
S.W.2d 963, 273 Ky. 3'S9—-Missouri 
Pac. Ry. Co. v. McGrew Coal Co., 
41 S.Ct. 404, 256 U.S. 134, 65 L.Ed. 
864, affirming McGre-w Coal Co. v. 
Missouri Pac. Ry. Co., 211 S.W. 
984, 280 Mo. 466, 13 A.L.R. 283— 
Minneapolis, St. P. & S. S. M. Ry. 
Co. V. C. L. Merrick Co., 41 S.Ct. 
142, 254 U.S. 376, 65 L.Ed. 312, dis¬ 
missing error C, L. Merrick Co. v. 
Minneapolis, St. P. & ,S- S. M. Ry. 
Co., 160 N.W. 140, 35 N.D. 331— 
Minneapolis, St. P. & S. S. M. Ry. 
'Co. V. Washburn Lignite Coal Co., 
41 S.Ct. 140, 254 U.S. 370, 65 L.Ed. 
310, dismissing error 168 N.W. 684, 
40 N.D. «O. 

25 C.J. p 942 note 74. 
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I 260. - Questions Relating to Taxation 

and Assessments 

Decislons of state courts relatfng to taxation and 
assessments are not reviewable by the United States su¬ 
preme court uniess a federal question is involved. 


State decisions with rclation to taxation and as- 
sessments usually turn on local rathcr thaii fodcral 
questions, and hencc are not suhject to rcview by 
the United States supreme court.^s Howevcr, state 
decisions may be revicwcd by the supreme court 


Unsubstantial nature of question 
generally see supra § 243. 

Pixing* place of Crossing of railroad 
tracks 

Judgment of state supreme court 
directlng entry of order fixing place 
of Crossing of railroad spur tracks 
was not in conflict with federal law, 
whether proposed new track consti- 
tuted mere spur or extension.—St. 
Louls Southwestern Ry. Co. v. Mis- 
souri Pac. R. Co., 53 S.Ct 516, 289 
XT.S. 76, 77 L.Ed. 1042, affirming 49 
S.W.2d 1054, 185 Ark. 824, certiorari 
granted 53 S.Ct. 95, 2'87 U*S. 589, 77 
L.Ed. 515. 

Proliihition of diving eqnipment to 
take sponges 

If the state of Florida had power 
to prohibit the use of diving: equip- 
ment in taking sponges from the 
Gulf of Mexico off the coast of Flori¬ 
da, the supreme court was not con- 
cerned from the standpoint of the 
federal Constitution with ruling of 
the state court as to extent of terri- 
torial waters, and question before 
the supreme court had to be consid- 
ered In llght of the total power the 
state possessed.—Skiriotes v. State 
of Florida, 61 S.Ct. 924, 313 U.S. 69, 
85 L.Ed. 1193, affirming 197 So. 736, 
144 Fla. 220, and rehearing denied 
61 S.Ct. 1093, 813 U.S. 599, 86 L.Ed. 
15-52, 

68. U.S.—Graves v. Schmidlapp, 62 
S.Ct. 870, 315 U.S. 657, 86 L.Ed. 1097, 
reversing In re Thayer's Estate, 
16 N.Y.S.2d 208, 172 Misc. 426, cer¬ 
tiorari granted 62 S.Ct. 135, 314 
U.S. 601, 86 L.Ed. 484. afflrmed 25 
]Sr.Y.S.2d 782, 261 App.Div. 814, mo- 
tion denied 34 N.E.2d 901, 2'85 N.Y. 
741, afflrmed 35 N.E.2d 937, 286 N. 
Y. 696—Continental Assur, Co. v. 
State of Tennessee, 61 S.Ct. 1, 311 

U. S. 6, 85 L.Ed. 5, dismisalng ap- 
peal State v. Continental Assur. 
Co., 137 S.w.2d 277, 176 Tenn. 1, 
rehearing denied 138 S.W.2d 447, 
'17*6 Tenn. 1-—Illinois Cent. R. Co, v. 
State of Minnesota, 60 S.Ct. 419, 
309 U.S. 167, 84 L.Ed. 670, affirming 
State V. Illinois Cent. R. Co., 286 
N.W. 3-59, 205 Minn. 621, and re¬ 
hearing denied Illinois Cent R. Co. 

V. State -of Minnesota, 60 S.Ct 585, 

. 309 U.S. 696, 84 L.Ed. 1036—J. Ba- 

con & Sons v, Martin, 59 S.Ct 267, 
806 U.S. 380, 83 L.Ed. 233, dismiss- 
ing appeal 116 S.W.2a 963, 273 Ky. 
3'89—Georgia Ry. & Electric Co. v. 
City bf Uecatur, 55 S.Ct 701, 295 
U.S. 165, 79 L.Ed^ 13-65, reversing 
Georgia Power Co. v. City of De- 
catur. 176 S.B. 4D'4; 178 Ga. 471— 


Nickey v. State of Mississippi, 54 
S.Ct 743, 292 U.S. 393. 78 L.Ed. 
1323, affirming Nickey v. State, 145 
So. 630, 167 Miss. 650, suggestion of 
error overruled 146 So. 859, 167 
Miss. 650, motion overruled 147 So. 
324, 167 Miss. 650—Utley v. City 
of St. Petersburg, 54 S.Ct 593, 292 
U.S. 106, 78 L.Ed. 1165, dismissing 
appeal 149 So. 806, 111 Fla. 844, 
and rehearing denied 64 S.Ct. 712, 
292 U.S. 604, 78 L.Ed. 1466— 

Memphis & C. Ry. Co. v. Pace, 51 
■ S.Ct 108, 283 U.S. 241, 75 L.Ed. 
315, 72 A.L.R. 1096, affirming 

Memphis & C. Ry. Co. v. Bullen, 
121 So. 826, 154 Miss. 536—Spokane 
County V. U. S., 49 S.Ct, 321, 279 
U.S. 80, 73 L.Ed, 621, affirming 
Exchange Nat. Bank of Spokane v. 

U. S., 265 P. 722, 147 Wa.sh. 176, 62 
A.L.R. 139, certiorari granted Spo¬ 
kane County V. U. S,, 49 S.Ct. 10, 
278 U.S. 586, 73 L.Ed. 520—First 
Nat Bank of Greeley v. Board of 
Com'rs of Weld County, Colo., 
Colo., 44 S.Ct 385, 264 U.S. 450, 68 
L.Ed. 784—Nlckcil v. Cole, 4l S.Ct. 
467, 256 U.S. 222, 65 L.Ed. 900, af¬ 
firming and denying certiorari Colo 

V. Nickel, 177 P. 409, 43 Nev. 12, 
afflrmed Nickel v. State, 185 P. 565, 
43 Nev. 12—Hartford Life Ins. Co. 
V. Blincoo, 41 S.Ct 276, 255 U.S. 
129, 65 L.Ed. 619, affirming Barlx-r 
V. Hartford Life Ins. Co., 214 S.W. 
207, 279 Mo. 316, 12 A.L.R. 758. 

25 C.J. p 943 note 75. 

State laws and decisions relating to 
taxation as bindlng on federal 
courts seo supra § 189. 

Sldewalk asseasmeut 

U.S.—Campbell v. City of Olney, 
Tex., 43 S.Ct 559, 262 U.S. 352, 67 
L.Ed. 1021, 

FraXLchlse tax 

U.S.—Anglo-Chilean Nitrate Sales 
Corporation v. Stato of Alahama, 53 
S.Ct 373, 288 U.S. 218, 77 L.Ed. 710, 
reversing State v. Anglo-Ohllean 
Nitrate Sales Corporation, 142 So. 
87, 225 Ala. 141, 

Sales tax 

(1) Determlnations of the supremo 
court of North Dakota that tho pur- 
chaser is liable for the sales tax un¬ 
der the North Dakota Sales Tax Act 
are controlling in the United Stato.s 
supreme court.—Federal Land Bank 
of St. Paul V. Bismarck Lumber Co., 
62 S.Ct 1, 314 U.S. 96, 86 L.Ed. 65, 
reversing 297 N.W. 42, 70 N.D. 607, 
certiorari granted 61 S,'Ct. 1106, 313 
U.S. >556, 85 L.Ed. 1618. 

(2) Under Alabama Sales Tax Act 


impo-sing a legal obligat ion on pur- 
chaser to pay tho tax which seller is 
required to add to his sales prloe and 
to collect from purehasor on collec- 
tion of the prico, wht‘th(!r the sale i» 
for cash or on credit, who in any par- 
ticular transaction Is a "purchaser^' 
within meaning of act, is a question 
of state law on which only the su¬ 
preme court of Alabama can spenk 
with flnal authority.—8tat(^ of Ala¬ 
bama V. Klng &. Boozer, 62 S.Ct. 43, 
314 U.S. 1, 86 L.Ed. 3, reversing 
King & Boozer v. State, 3 So.2d 572, 
241 Ala. 557, certiorari grant(Hl State 
of Alabama v. Klng and Boozi^r, 62 
S.Ct 118, 314 U.S. 500, 86 T..Ed. 482. 

Stock-exohange memborahlp tax 

Whether a rnembership In the New 
York Stock Exchange own<^(l by a 
resident of Ohlo is subjected to tax¬ 
ation by the lawa of Uhio Im a ques- 
tlon of state law, the^ affirmative an- 
swor to which, by tlu' slat(' eourt of 
last resort, whOH(^ (i(U'Ision is sought 
to bo reviewed, is controlling on the 
United States supreme eourt.—Citl- 
z(‘ns' Nat liank of Clnelnnatl v. r)urr, 
42 S.Ct 15, 257 (T.S. 00, 06 L.Ed. MO, 
affirming Andt^rson v. Durr, 126 N.E. 
57, 100 Ohlo St 251. 

Sal* of properfcy of dcllnqiuont tax- 
payora 

The United States supreune court 
was Ixuind by deterrninnUon of su¬ 
preme court of Tcxa.s that provlslons 
of T(»xas eivll stntut('M which govtTii 
lh(^ levy, seixure, and sale of prop- 
(‘rly of delinquent tnxpay«u’H gen¬ 
erally are inapplleable to thf' gaso- 
liiie tax.—-U, S. V. State of Texas, 63 
S.Ct. 350, 314 U.S. 480, 86 L.Ed. 366, 
conforming lo, Tex.tUv.App., 150 S.W. 
2d 214. 

awcoaaiiig axd elToot of contract 

twoen a forelgn gas Corporation de- 
livering gas to a Tenne.Msee dislrlbul- 
ing company for distrlbution to Ten- 
nessee consumers and the conipauy» 
so far as tln^y ostabllshed eorpora- 
tion'a particlpatlon In, and ownershlp 
of, proflta d(^rlved from the retalli 
sale of gas, so as to render the Cor¬ 
poration subjecL to Tennessee excise 
tax, wcre local qu(^stitms conclusive- 
ly settled by deoislon of Tennessee 
supreme court, save only as the Unit¬ 
ed States supreme court, In perform- 
ance of Us dulies lo «aftiguard an 
assorted constituUonal rlght under 
tho commereo clause, mlght inquiro 
whether the cloclslon of the state 
question rested on a falr or substan- 
tlal basis.—Memphis Natural Caa 
Co. V. Beeler, Tenn., 62 S.Ct 867. 316 
U.S. 649, 86 L.Ed. 1000. 
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where for some reason, other than the character of [ tion is involved,®^ althougti much consideration is 
the subject matter of the action, a federal ques- I given to the views of the state cdiirt.'^^ 


Failiire to invoke administrative rem- 
edy 

United States supreme court will 
not assume jurisdiction of suit in- 
volving validity of special assess- 
ment under due process clause, as 
presenting’ substantial federal aues- 
tion, where administrative remedy 
for correction of defects or inequal- 
ities was not invoked by landowners. 
—Utley V. 'City of St Petersburg:, 54 
S.Ct 593, 292 U.S. 106, 78 L.Ed. 1155, 
dismissing- appeal 149 So. 806, 111 
Fla. 844 and rehearing: denied 54 S. 
Ct 712, 292 U.S. 604, 78 L.Ed. 1466. 

69. U.S.—Chesebro v. Los Angeles 
County Flood Control Dist, 59 S. 
Ct 622, 306 U.S. 459, 83 L.Ed. 921. 
afRrming- City of Los Angeles v. 
Los Angeles County Flood Con¬ 
trol Dist, 80 P.2d 479. 11 Oal.2d 
395, appeal dismissed in part 59 S. 
Ct 104, 305 U.S. 564, 83 L.Ed. 356— 
Nashville, C. & St. L. Ry. v. Wal- 
lace. Tenn., 53 S.Ct 345, 288 U.S. 
249, 77 L.Ed. 730, 87 A.L.R. 1191— 
Blpdgett V, Silberman, 48 S.Ct 410, 
277 U.S. 1, 72 L.Ed. 749, afflrming 
in part and reversing in part Ap¬ 
peal of Silberman, 134 A. 778, 105 
Conn. 192—Saltonstall v. Salton- 
stall, 48 S.Ct 225, 276 U.S. 260, 72 
L.Ed. 565, afflrming Saltonstall v. 
Treasurer and Receiver General, 
153 N.E. 4, 256 Mass. 619—Mill- 
saps College v. City of Jackson, 48 
S.Ct 94, 275 U.S. 129, 72 L.Ed. 196, 
afflrming 101 So. 574, 136 Miss. 796 
—Hanover Pire Ins. Co. v. Carr, 
47 S.Ct 179, 272 U.S. 494, 71 L.Ed. 
372, 49 A.L.R. 713, reversing 148 
N.E. 23, 317 111. 366, and conformed 
to Hanover Fire Ins. Co. v. Hard- 
ing, 158 N.E. 849. 327 111. 590— 
Kansas City Southern Ry. Co. v. 
Road Improvement Dist No. 3 of 
Sevier County, Ark., 45 S.Ct. 136, 
266 U.S. 379, 69 L.Ed. 335, affirm- 
ing 246 S.W. 113, 156 Ark. 116. 
Wis.—State v. Sinclair Reflning Co., 
282 N.W. 624, 230 Wis. 265. 

2*5 dJ. p 942 note 76. 

Characterizatiou of state tax 

United States supreme court is not 
bound by characterization of state 
tax by state court so far as such 
characterization bears on the ques- 
tion of its constitutional effect under 
the federal Constitution.—State of 
Wisconsin v. J. C. Penney Co., 61 S. 
Ct 246, 311 U.S. 435, 85 L.Ed. 267, 
130 A.L.R. 1229, reversing J. C. Pen¬ 
ney Co. V. Wisconsin Tax Commis- 
sion, 289 N.W. 677, 233 Wis. 286, 126 
A-L.R. 1333, certiorari granted State 
of Wisconsin v. J. C. Penney Co., 60 
S.Ct 1076, 310 U.S. 618, 84 L.Ed. 1392, 
followed in F. W. Woolworth Co.' v. 
Wisconsin Tax Commission, 289 N. 


W. 685, 233 Wis. 305, certiorari 

granted State of Wisconsin v. F. W. 
Woolworth Co.. 60 S.Ct 1076, 310 U. 
S. 619, '84 L.Ed. 1393, reversed 61 S. 
Ct 395, 311 U.S. 622, 85 L.Ed. 395 
rehearing denied 61 S.Ct 444, fol¬ 
lowed in Minnesota Mining & Man- 
ufacturing Co. v. Wisconsin Tax 
Commission, 289 N.W. 686, 233 Wis. 
306, certiorari granted State of Wis¬ 
consin V. Minnesota Mining & Manu- 
facturing Co., 60 S.Ct 1077, 310 U.S. 
619, 84 L.Ed. 1393, reversed 61 S.Ct 
253, 311 U.S. 452, 85 L.Ed. 274, re¬ 
hearing denied 61 S.Ct 444, rehear¬ 
ing denied State of Wisconsin v. J. 
C. Penney Co., 61 S.Ct 444, and man¬ 
date conformed to J. C. Penney Co. v. 
Wisconsin Tax Commission, 298 N.W. 
186, 238 Wis. 69, 134 A.L.R. 908— 
Schuylkill Trust Co, v. Common- 
wealth of Pennsylvania, 56 S.Ct 31, 
296 U.S. 113, 80 L.Ed. 91, reversing 
Commonwealth v. Schuylkill Trust 
Co., 173 A. 309, 315 Pa. 429—Senior 
V. Braden, 5-5 S.Ct 800, 295 U.S. 422, 
79 L.Ed. 1520, 100 A.L.R. 794, revers¬ 
ing 193 N.E. 614, 128 Ohio St 597, 
afflrming Braden v. Senior, 193 N.E. 
80, 48 Ohio App. 255—Carpenter v. 
Shaw, 50 S.Ct 121, 280 U.S. •363. 74 
L.Ed. 478, reversing 272 P. 393, 134 
Okl. 29, certiorari granted 49 S.Ct. 
349, 279 U.S. 830, 73 L.Ed. 980—Ma- 
callen Co. v. Commonwealth of Mas- 
sachusetts, 49 S.Ct 432, 279 U.S. 620, 
73 L.Ed. 874, 65 A.L.R. '866, revers¬ 
ing Macallen Co. v. Commonwealth, 
163 N.E. 75, 264 Mass. 396, and re¬ 
hearing denied Macallen Co. v. 'Com¬ 
monwealth of Massachusetts, 50 S,Ct 
14, 280 U.S. 513, 74 L.Ed. 585—New 
York, Philadelphia & Norfolk Tele- 
graph Co. v. Dolan, 44 S.Ct. 450, 265 
U.S. 96, 68 L.Ed. 916, afflrming 121 A. 
18, 2 W.W.Harr., Del., 1S4—St Louis 
Cotton Compress Co. v. State of Ar- 
kansas, 43 S.Ct 125, 260 U.S. 346, 
67 L.Ed. 297, reversing State v. St. 
Louis Cotton Compress Co., 227 S.W. 
605, 147 Ark. 406. 

xrxemptioii on sale to anuy post ex- 
changes 

Where California supreme court 
concluded that sales of motor vehicle 
fuel to army post exchanges were 
not exempt from, license tax under 
California statute making tax , ina.p- 
plicable to fuel sold to the federal 
government and rested conclusion on 
its determination concerning rela- 
tionship between exchanges and the 
federal government, a relationship 
controlled by federal law, the court 
made a determination of a “federal 
question,” and the United 'States su¬ 
preme court was not bound by the de- 
terminatio^.—Standard, Oil Co. of 
California v. Johnson, 62 S.Ct,: 1168, 
316 U.S. 481, 86 L.Edr ,1611, reversing 
119 P.2d 329, 19 CaL2d 104. 


Pederal employee'» exemption from 
state Income tax 

Where supreme court of Utah de- 
termined that salaries paid attor- 
ney for Reconstruction Finance Cor¬ 
poration and Regional Agricultural 
Credit 'Corporation, both federal 
agencies, were not subject to Utah 
income tax law but the court's opin- 
ion as a whole showed that the court 
felt constralned to conclude as it did 
because of the federal Constitution 
and the United States supreme 
courfs prior, adjudications of consti¬ 
tutional immunity, the United States 
supreme court was not deprived of 
appellate jurisdiction on ground that 
the state court's declsion did not in¬ 
volve a “federal question.*'—State 
Tax Commission of Utah v. Van CbtL 
59 S.Ct. 605, 306 U.S. 511, '83 L.Ed. 
950, vacating Van Cott v. State Tax 
Commission of Utah 79 P.2d 6, 95 
Utah 43, certiorari granted 'State Tax 
Commission of Utah v. Van Cott, 59 
S.Ct. 358, 305 U.S. 592, 83 L.Ed. 375, 
mandate conformed to Van Cott v. 
State Tax Commission, 96 P.2d 740, 
98 Utah 264. 

Situs of properfcy for taxatio». 

Where asserted federal right turns 
on determination of question of situs 
of property for taxation, supreme 
court may analyze facts to apply law, 
and thus to ascertain whether con¬ 
clusion of state court has adequate 
support in evidence.—Johnson Oil 
Reflning Co. v. State of Oklahoma ex 
rei. Mitchell, 54 S.Ct. 152, 290 U.S. 
158, 78 L.Bd. 238, reversing In re 
Johnson Oil-Refining Co.'s Property, 
19 P.2d 168, 162 Okl. 1S5. 

Tax act as applied to national banks 
A decision of the supreme court of 
Colorado adjudging the Public Reve- 
nue Service Tax Act of Colorado to 
be valid as applied to a national 
bank, after the court had drawn the 
conclusion that manner of state tax¬ 
ation of national banks must accord 
with federal statute and must not 
Interfere with federal functions, in- 
volved a “federal question" as to va¬ 
lidity of statute as tested by Con¬ 
stitution and laws of the United 
States so as to give supreme court of 
the United States jurisdiction of ap¬ 
peal.—Colorado Nat. Bank of Denver 
V. Bedford, 60 g*.Ct. 800, 310 U.S. 41, 
84 L.E(i. 10-67, afflrming 98 P.2d 1120, 
105 Colo, 373, following Bedford v. 
Colorado Nat. Bank of Denver, 91 P. 
2d -469, 104 Colo. 311. 

70. U.S.—Colorado Nat. Bank of 
, Denver v. Bedford, supra—Millsaps 
College V. City of Jackson, 48 S, 
Ct. 94, 275 U.S. 129, 72 L.Ed. 196, 
afflrming 101 So. 574, 136 Miss. 795 
I —^New York, Philadelphia & Nor- 
1 folk Telegraph Co. v. Dolau, 44 S. 
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§ 261 

§ 261. ;- Questions Relating to Citizen- 

ship 

The United States supreme court may review a de- 
cision of a state court that a person is not a Citizen of 
the United States under the federal Constitution and 
laws. 

A decision of a state court that a person born in 
a foreign country and claiming to have become a 
Citizen of the United States by the operation of the 
federal Constitution and laws is not such Citizen, 
and therefore not eligible to the office of governor 
of a state, may be revicwed by the supreme court 
of the United States.'^! 

§ 262. - Questions Relating to Legal 

Tender 

Decisions of state courts Involving questions as to 
what is, or is not, legal tender usually are reviewable 
by the supreme court of the United States. 


Questions in decisions of state courts as to what 
is, or is not, legal tender and a medium of paymcnt 
usually involve the validity of a federal statute or 
the construction of a federal statute under which a 
right is claimcd and are, therefore, reviewable by 
the United States supreme court.'^^ 

§ 263. - Questions Arising under State 

Constitution 

In the absence of a federal questlon, a decision of a 
state court with respect to a question arising under the 
state constitution wlll not be rovlewcd by the United 
States supreme court. 

Where no federal question is involved, the Unit¬ 
ed States supreme court cannot review a decision of 
a state court with respect to a ((uestion arising un¬ 
der the constitution of the state,7«'^ even thoitgh tlie 
federal Constitution contains a provision, liiniling 


'Ct. 450. 265 U.S. 96, 68 L.Ed. 916. 
afflrming 121 A. 18. 2 W.W.Harr., 
Del., 1S4—People ex rei. 'Clyde v. 
ailchrist, 43 S.'Ct. 501, 262 U.S. 94, 
67 L.Ed. 883, afflrming’ People ex 
rei. Clyde v, Wendell, 134 N.E. 567, 
232 N.Y. 550, afflrming 187 N.Y.S. 
949, 197 App.Div. 913. 

71. U.S.—Boyd V. 'State of Nebraska, 
12 'S.Ct. 375, 143 U.S. 135, 36 L.Ed. 
103, reversing 48 N.W. 739, 31 Neb. 
682, 61 N.W. 602. 

72. U.S.—^Woodruff v. State of Mis- 
sissippi, Miss., '16 S.Ct. 820, 162 U. 
S. 291, 40 L.Ed. 973. 

25 C.J. p 942 note 78. 

73. U.S.—Schuylkill Trust Co. v. 
'Commonweallh of Pennsylvania, 58 
'S.Ct. 295, 302 U.S. 506, 82 L.Ed. 392, 
afflrming Commonwealth v. Schuyl- 
kill Trust Co., 193 A. 638, 327 I^a. 
127—Senn v. Tile Layers Protec- 
tive Union, Local No. 5, 67 S.Ct. 
857, 301 U.S. 468, 81 L.Ed. 1229, 
afflrming 2 68 N.W. 270, 222 Wis. 
383, rehearing deniod 26'8 N.W. 872, 
222 Wis. 383~-rowell v. State of 
Alabama, 53 S.Ct. 55, 287 U.S. 46, 
77 L.Ed. 158, 84 A.L.R. 627, revers¬ 
ing Powell V. Stato, 141 So. 201, 
224 Ala. 640, certiorari granted 
Powell V. 'State of Alabama, 52 S. 
Ct. 648, 286 U.S. 540, 76 L.Ed. 1278 
—^Patterson v. State of Alabama, 
63 S.Ct. 55, 287 U.S. 45, 77 L. Ed. 
15'8, 84 A.L.R. 627, reversing Pat- 
terson v. 'State, 141 So. 195, 224 
Ala. 531, certiorari granted Patter- 
son V. State of Alabama, 52 S.Ct. 
648, 286 U.S. 540, 76 L.Ed. 1278— 
Weems v. 'State of Alabama, '58 S. 
Ct. 65, 287 U.S. 45, 77 L.Ed. 158, 
84 A.L.R. 627, reversing Weems v. 
State» 14'1 .So. 215, 224 Ala. 524, cer- 
tibrari granted Weems v. State of 
Alabama, 52 'S.'Ct 648, 286 U.S. 540, 
7'6 L.Ed. 1278—Atehison, T. & S. 
P. Ry. Co. V. Railroad Commisslon 


of State of California, 51 S.Ct. 553, 
2'83 U.S. 380, 75 L.Ed. 1128. afflrm- 
ing 288 P. 775, 209 Cal. 460—Blod- 
gett V. Silberman, 48 S.Ct. 410, 277 
U.S, 1, 72 L.Ed. 749, afflrming in 
part and reversing in pari Appoal 
of Silberman, 134 A. 778, 105 'Conn. 
192—Swiss Oil Corporation v. 
Shanks, 47 S.Ct. 393, 273 U.S. 407, 
71 L.Ed. 709. afflrming 270 S.W. 
478, 208 Ky. G4. 

Tex.—Jackson v. 'Stato, 280 S.W. 202, 
103 Tox.Cr.R. 318, certiorari denlcd 
46 S.Ct. 474, 271 U.’S. 661, 70 L.Ed. 
1138. 

25 C.J. p 942 note 79. 

Decisions of state courts as to va¬ 
lidity and construction of state 
constltutions as binding on federal 
courts see supra §§ 171, 1'89. 

Powers of munlcipallty 

The decision of tho stato supreme 
court that a municipality under the 
constitution and laws of the sLat(^ 
had power to contract with electric 
railway com'pany as to faros, in tho 
absence of actlon by tho state, in 
controlling on the United States su¬ 
preme court.—Georgia Ry. & I*ower 
Co. V. Town of DecaLur, 43 S.Ct. 613, 
262 U.S. 432, 67 L.Ed. 1065, reversing 
111 S.E. 911, 153 Ga. 329, 

Constitutionallty of state statutes 

(1) Validity of state statutos un¬ 
der state constitution is not a que^a- 
tion reviewable by the supreme court. 
U.S.—Utley V. City of St. Petors- 
burg, 54 S.Ct. 593, 292 U.'S. 106, 78 
L.Ed. 1155, dismissing appeal 149 
So. 806, 111 Fla. 844, and rohear- 
ing denied 54 S.Ct. 712, 292 U.S. 
604, 78 L.Ed. '1466—Memphis & C. 
Ry. Co. V. Pace, 51 S.Ct. 108, 282 
U.S. 241, 75 L.Ed. 315, 72 A.L.R. 
109^6, afflrming Memphis & C. Ry. 
Co. V. Bullen, 121 So. 826, 154 Mlss. 
•536—Lehman v. State Board of 
Public Accountancy, 44 S,Ct 128, 
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2S3 tl.S, 391, OS L.K(1. SOI, ftfnrm- 
Ing Lchmann v. SlaU* Bo?ird of 
Public Accountancy, 94 So. 94, 20'8 

Ala. 185.Rlndg(^ Go. v. Lom An- 

gtdea Gounty, 13 vS.'Ct. 680, 262 U. 
S. 700, 67 L.Ed. 1186, nfflrmlng l.oa 
Angcl(».s County v. IUndg(^ 200 
P. 27, 53 Oiil.App. 1 66Thornton v. 
Duffy, 41 S.(n. 1 37, 251 U.S. 361, 
65 L.IOd. 304, arUrmlng 124 N.E, 54, 
99 Ohio SI. 120. 

Colo.—Allcn V. Rallc.v, M r\2d '1087, 
91 <lolo. 260. 

Fla.—WllllamH v. 186 So. 250, 

13.5 'Eia. ?69. 

25 'C.J. p 942 nolo 79 [b], (dl. 

(2) Validity of munici[)al ordinanc- 
CH under atatc' oonatllutlon infra 
§ 265. 

Validity of order of oommi«iilon. 

Ueclaion of llUnoiH Hupriune court 
upholdlng an order of the IlUnolH 
comnuTct» coinmiHHlon conclUHlvtdy 
ewtabliahed that undor Iho Connittu- 
tion and laww of Ulinoin the order 
was valid.—Alton R. >Co. v. UllnoiH 
Commereo CornmlHHlon, 59 S.Ct, 340, 
305 U.S. 548, 83 L.Ed. Ui, afArmlng 
IJ N'.E.2d 508, 368 111. 584. 

Delegatioix of l«gi»lative power* 

With the qucHtion of dtdegatlon of 
legislative or quaHi-leglHlatlve pow- 
urs to a state commlHHlon or board, 
thtj Huprtjrne tjourt has no commrn.— 
Neblett v. ilarpenter, 59 S.tlt. 170, 
305 U.S. 297, 83 L.Ed. 182, afllrming 
Carpenter v. Paelflc iviut. Life JriH. 
Co. of'Cal., 74 P.2d 761, 10 Cal.2a 307, 
certiorari granted Neblett v. <lar- 
penter, 68 S.Ct. 1039, 304 U.S. 555, 82 
L.Ed. 1524, certiorari denied 59 S.Ct. 
61, 306 U.S. 562. 83 L.Ed. 364, and ro- 
hoaring denied 59 S.Ct, 355, 305 U.S. 
676. 83 I.,Ed. 437—Erio R. Co. v. 
Board of I*ublic Utllity <'Iom^ra, 41 
S.Ct. 169, 264 U.S. 39 4, 65 L.Ed. 322, 
afflrming 103 A. 1062, 90 N.J.Law 
67,2, 67'3, afflrming 98 A. 13, 89 N.J. 



36 C.J.S. 


FEBERAL COURTS 


the power of congress, practically identical with 
ihe provision of the state constitutioni^ 

§ 264. - Construction of State Statutes 

A decislon of a state court construing the statutes 


§ 264 

of the state ordinarily Is not subject to review by the 
United States supreme court. 

A decision of a state court construing the stat- 
utes of the state is not subject to review by the 
United States supreme court,even though the ef- 


L/aw 57—Passaic Water 'Co. v. Board 
of Public Utility 'Com’rs, 41 S.Ct. 
169, 254 U.S. 394, 65 L.Ed. 322, affirm- 
ing 103 A. 1053, 90 N.J.Law 714— 
Western Union Tei. Co. v. Board of 
Public Utility Com’rs, 41 S.Ct. 169, 
254 U.S. 394, 65 L.Ed. 322, affirmin^ 
103 A. 1055, 90 N.J.Law 729—D. Ful- 
lerton & Co. v. Board of Public Util¬ 
ity Com’rs, 41 S.Ct. :i-69, 254 U.S. 394, 
65 L.Ed. 322, affirmingr 103 A. 1051, 90 
N.J.Law 67'7—Morris & 'Co. v. Board 
of Public Utility Com'rs, 41 S.Ct. 169, 
254 U.S. 394, 65 L.Ed. 322, affirming 
Meyer & De Vogel v. Board of Pub¬ 
lic Utility Com’rs, 103 A. 105'3, 90 
N.J.Law 694—Meyer v. Board of Pub¬ 
lic Utility Com’rs, 41 S.Ct. 169, 254 
U.S. '394, 65 L.Ed. 322, affirming Mey¬ 
er & De Vogel v. Board of Public 
Utility CoTn’rs, 103 A. 1053, 90 N.J. 
Law 694—^Public Service Ry. Co. v. 
Board of Public Utility Com’rs, 41 
S.Ct. 169, 254 U.S. 394, 65 L.Ed. 322, 
affirming 103 A. 1054, 90 N.J.Law 715, 
affirming 98 A. 28, 89 N.J.Law 24. 

Wlxether state court exceededL its 
fuuctious or authority under the 
state ccnstitution will not sustain 
the ap'pellate jurisdiction of the su¬ 
preme court.—^Schuylkill Trust 'Co. v. 
Commonwealth of Pennsylvania, 58 
S.Ct. 295, 30“2 U.S. 506, 82 L.Ed. 392, 
affirming Commonwealth v. Schuyl- 
kill Trust 'Co., 193 A. 638, 327 Pa. 
127—Burt V. Smith, 27 'S.Ct. 37, 203 
U.S. il’29, 51 L.Ed. 121, dismissing of 
error 73 N.E. 495, 181 N.T. 1, 2 Ann. 
Cas. 576. 

74. U.S.—Ensign v. Commonwealth 
of Pennsylvania, Pa., 3'3 S.Ct. 321, 
227 U.S. 592, 57 L.Ed. 1139. 

25 'C.J. p 943 note 80. 

Questions as to the constitutional 
limitations on power of congress 
see supra § 252. 

75. U.S.—Hotel & Restaurant Em- 
ployees' International Alliance, Lo- 
cal No. 12'2 V. Wisconsin Employ- 
ment Relations Board, 62 S.Ct. 70'6, 
315 U.S. 437, 86 L.Ed. 946, affirming 
295 N.W. 634, 236 Wis. 329, deny- 
ing rehearing 294 N.W. 632, '236 
Wis. '329—'Bacon & Sons v. Mar¬ 
tin, 59 'S.Ct. 257, 305 U.S. 380, 83 
L.Ed. 2'33, dismissing appeal 116 
S.W.2d 963, 273 Ky. 389—Schuyl- 
kill Trust 'Co. v. Commonwealth of 
Pennsylvania, 58 S.Ct. 295, 302 U. 
S. 506, 82 L.Ed. 392, affirming Com¬ 
monwealth v. Schuylkill Trust Co., 
193 A. 638, 327 Pa. 127—U. 'S. v. 
Knott, 56 S.Ct. 902, 298 U.S. 544, 
80 L.Ed. 1321, 104 A.L.R. 741, re- 
versing Kelly v. Knott, 16'3 So. 64, 
1>20 Fla. 580, certiorari granted U. 


S. V. Knott, 56 S.Ct. 49'S, 297 U.S. 
700, 80 L.Ed. 989, certiorari denied 
Withers v. Knott, 5'6 S.Ct. 498, 29 7 

U. S. 706, 80 L.Ed. 993, modified 

Withers v. Knott, 168 -So. 416, 127 
Fla. 241, mandate conformed to 168 
So. 416, 127 Fla. 241—Nickey v. 
State of Mississippi, 54 S.Ct. 743, 
292 U.S. 393, 78 L.Ed. 1323, affirm¬ 
ing Nickey v. State, 145 So. 630, 
167 Miss. 650, suggestion of error 
overruled 146 So. 859, 167 Miss. 
650, motion overruled 147 So. 3'24, 
167 Miss. 650—Hicklin v. Coney, 54 
S.'Ct. 142, 290 U.S. 169, 78 L.Ed. 247, 
affirming State ex rei. 'Coney v. 
Hicklin, 167 S.E. 674, 16'8 S.C. 440— 
Guaranty Trust Co. of New York 

V. Blodgett, 53 S.Ct. 244. 287 U.S. 
509, 77 L.Ed. 463, affirming Blod¬ 
gett V. Guaranty Trust Co. of New 
York, 158 A. 245, 114 Conn. '207— 
Great Northern Ry. Co. v. 'Sunburst 
Oil & Refining Co., 53 S.Ct. 145, 
287 U.S. 358, 77 L.Ed. 360, 85 A.L. 

R. 254, affirming Sunburst Oil & 
Reflning Co. v. Great Northern Ry. 
Co., 7 P.2d 927, 91 Mont. 216, cer¬ 
tiorari granted Great Northern Ry. 
Co. V. Sunburst Oil & Refining Co., 
53 S.Ct. 7, 287 U.S. 580, 77 L.Ed. 
508—Coombes v. Getz, 52 S.Ct. 4’35, 
285 U.S. 434, 76 L.Ed. '866, revers- 
ing 'Coombes v. Franklin, 1 P.2d 
99'2, 213 Cal. 164, rehearing denied 
4 P.2d 157, 213 Cal. 164, certiorari 
denied 'Coombes v. Getz, 52 S.Ct. 
199, 284 U.S. 613, 76 L.Ed. 523— 
Bandini Petroleum Co. v. Superior 
Court of State of California in and 
for ^os Angeles County, 52 S.Ct. 
103, 284 U.S, 8, 76 L.Ed. 136, 78 A. 
L.R. 826, affirming 293 P. 899. 110 
Cal.App. 123—Brinkerhoff - Faris 
Trust & Savings Co. v. Hili, 50 S. 
Ct. 451, 281 U.S. 673, 74 L.Ed. 1107, 
reversing 19 S.W.2d 74'8, 323 Mo. 
180, certiorari denied 50 S.Ct. 86, 
280 U.S. 604, 74 L.Ed. 648, revoked 
50 S.Ct. 152, 280 U.S. -550, 74 L.Ed. 
608, and certiorari granted 50 S.Ct. 
15'2, 280 U.S. 550, 74 L.Ed. 608, con¬ 
formed to 42 'S.W.2d '23, 328 Mo. 
836—Broad River Power Co. v. 
State of South Carolina ex rei. 
Daniel, 50 S.Ct 401, 2'81 U.S. 537, 
74 L.Ed. 1023, dismissing certiorari 
State V. Broad River Power Co., 
153 S.E. 537, 157 S.C. 1, certiorari 
granted Broad River Power Co. v. 
State of South Carolina ex rei. 
Daniel, 50 'S.Ct 162, 280 U.S. 551, 
74 L.Ed. 609, rehearing granted 51 

S. Ct '38, 282 U.S. 795, 75 L.Ed. 717, 
and affirmed 51 S.Ct. 94, 282 U.S. 
187, 75 L.Ed. 287—Ex parte Wor-i 
cester County Nat Bank of Wor-i 
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cester, 49 S.Ct 368, 279 U.S. 347, 
73 L.Ed. 733,' 61 A.L.R. 987, modi- 
fying Petition of Worcester Coun¬ 
ty Nat. Bank of Worcester, 162 N, 
E. 217, '263 Mass. 444—Swiss Oil 
Corporation v. Shanks, 47 S.Ct. 393, 
273 U.S. 407, 71 L.Ed. 709, affirm¬ 
ing '270 S.W. 478, 20'8 Ky. 64— 
American Ry. Express Co. v. F. S. 
Royster Guano Co., 47 S.Ct. 355, 
273 U.S. 274, 71 L.Ed. 642, affirm¬ 
ing 12*6 S.E. 6’78, 141 Va. 602, cer¬ 
tiorari granted 45 S.Ct. 641, 268 U- 
S. 687, 69 L.Ed. 1157—Hanover Fire 
Ins. Co. V. Carr, 47 S.Ct 179, 272 U. 
S. 494, 71 L.Bd. 372, 49 A.L.R. 
713, reversing 148 N.E. 23, 317 IU. 
366, and conformed to Hanover 
Fire Ins. Co. v. Harding, 158 N.E. 
849, 327 111. 590—State of Missouri 
ex rei. Hurwitz v. North, 46 S.Ct 
384, 271 U.S. 40, 70 L.Ed. 81'8, af¬ 
firming '264 S.W. 678, 304 Mo. ’607 
—Supreme Lodge, K. P., v. Meyer, 
44 S.Ct 432, 26-5 U.S. 30, 68 L.Ed. 
885, affirming Meyer v. Supreme 
Lodge, K. P., 189 N.W. 839, 109 
Neb. 108—Red Cross Line v. Atlan¬ 
tic Fruit Co., 44 S.Ct. 274, '264 U.S. 
109, 6'8 L.Ed. 582, reversing 135 

N.E. 821, 233 N.Y. 373, which re- 
versed In re Red Cross Line, 191 
N.T.S. 949, 199 A'pp.Div. 9'6l—J. E. 
Raley & Bros. v. Richardson, Ga., 
44 S.Ct 256, 264 U.S. 157, 68 L.Ed. 
615—Vigliotti V. Commonwealth of 
Pennsylvania, 42 S.Ct 330, 258 U. 
S. 403, 66 L.Bd. 686, affirming Com¬ 
monwealth V. Vigliotti, 115 A. 20, 
271 Pa. 10—Truax v. Corrigan, 43 
S.Ct 124, 257 U.S. 312, 66 L.Ed. 
254, 27 A.L.R. 375, reversing 176 
P. 570, '20 Ariz. 7—Quong Ham 
Wah Co. V. Industrial Acc. Com- 
mission of Cal., 41 S.Ct. 373, 25-5 
U.S. 445, 65 L.Ed. 723, dismissing 
error 192 P. 1021, 184 Cal. 26, 12 
A.L.R. 1190—Hartford Life Ins. 
Co. V. Blincoe, 41 S.Ct. 276, 255 U. 
S. 129, '65 L.Ed. 549, affirming Bar- 
ber V. Hartford 'Life Ins. 'Co., 214 
S.W. 207, 279 Mo. 316, 12 A.L.R. 
758—Thornton v. Duify, 41 S.Ct 
137, 254 U.S. 361, 65 L.Ed. 304, af¬ 
firming 124 N.E. 54, 99 Ohio St 120. 

Colo.—Allen v. Bailey, 14 P.'2d 1087, 
91 Colo. 260. 

Mass.—W. & J. Sloane v. Common¬ 
wealth, 149 N.E. 407, 253 Mass. 529. 

Tex.—State v. Lone Star Gas Co., 
Civ.App., 129 •S.W.2d 1164, modi¬ 
fied on other grounds Lone Star 
Gas Co. V. State, Sup., 15 3 S.W.2d 
681—Jackson v. State, 280 S.W. 
202, 103 Tex.Cr. 31'8, certiorari de- 



§ 264 

nied 46 S Ct. 474, 271 U.S. 66-1, '70 
L.Ed. 113S. 

25 C.J. p 943 note 83, p 94'2 note 79 
Cc]. 

Construction of state statute 
court of another state see supra § 
250. 

Decisions construing: 

Pederal statutes see infra § 266. 
Municipal ordinances see infra § 
265. 

State court decislons as to validily 
and construction of state statutes 
as controlling federal courts see 
supra §§ 171, 189. 

Court of ludustriaJ Relatious Act 

U.S.—Dorchy v. State of Kansas, 47 
S.'Ct. 86, 272 U.S. 306, Tl L.Ed. 248, 
affirming State v. Howat, 227 P. 
752, 116 Kan. 412—Chas. Wolft 

Packing 'Co. v. Court of Industrial 
'Relations of State of Kansas, 4 3 
S.Ct. 630, 262 U.S. 522, 67 L.Ed. 
1103, 27 A.L.R. 1'280, reversing 

Court of Industrial Relations v. 
Charles Wolff Packing Co., 207 P. 
806, 111 Kan. 501., 

Emlueut domalu statutes 

U.S,—Roe V. State of Kansas ex rei. 
Smith, 49 ‘S.Ct. 160, 278 U.S. 191, 
73 L.Ed. 259, dismissing error Stato 
ex rei. Smith v. Kemp, 261 P. 656, 
124 Kan. 716, 69 A.L.R. 940. 

Zialbor code 

U.S.—Senn v. Tile Layers Protective 
Union, Local No. 5, 57 S.Ct. 857, 
301 U.S. 46'8, 81 L.Ed. 1229, affirm- 
ing 268 N.W. 270, 222 Wi.s. 383, re- 
hearing denied 268 N.W. 872, 2'22 
Wis. 383. 

Minimum wage laW 

U.S.—Morehead v. People of State of 
New York ex rei. Tipaldo, '56 S.Ct. 
9'IS, 298 U.S. 687, 80 L.Ed. 1347, 
103 A.L.R. 1446, aflirming People 
ex rei. Tipaldo v. Morehead, 200 N. 
B. 799, 270 N.Y. 233, reversing 282 
N.Y.S. 6'76, 156 Misc. 622, certiorari 
granted Morehead v, People of 
State of New York ex rei. Tipaldo, 
5'6 S.Ct. 670, 297 U.S. 702, 80 L.Ed. 
991, rehearing denied 67 S.Ct. 4, -299 
U.S. 619, 81 L.Ed. 456. 

Teaoher’s Teuure Act 

U.S.—Phelps V. Board of Bducatlon 
of Town of West New York, 57 S. 
Ct. 483, 300 U.S. 319, 81 L.Ed. 674, 
affirming 185 A. 8, 116 N.J.Law 412, 
affirming Phelps v. State Board of 
Bducation, 180 A. 220, 115 N.J.Law 
310—^Askam v, Board of Bducatlon 
of Town of West New York, 67 S. 
Ct. 483, 300 U.S. 319, 81 L.Ed. 674, 
affirming 184 A. 737, 116 N.J.Law 
416, affirming Askam v. State 
Board of Education, 180 A. 220, 
115 N.J.Law 310. 

WorlcmexL’8 CompeAsation Acts 

U.S.—Cudahy Packing Co. of Nebras- 
k9. V. Parramore, 44 S-Ot. 153, 263 
U.S. 418, 68 'L.Ed. 366, 30 A.L.R. 
632, affirming Cudahy Packing Co. 
of Nebraska v. Industrial Commis- 


FEDERAL COURTS 

sion of Utah, 207 P. 148, 60 Utah 
161—Ward & Gow v. Krinsky, 42 
S.Ct. 529, 259 U.S. 503, 6'6 L.Ed. 
1033, 28 A.L.R. 120'7, affirming 

Krinsky v. Ward & Gow, 132 N.E. 
873, 231 N.Y. 625, which afflrms 
184 N.Y.S. 443, 193 App.Div. 557— 
Quong Ham Wah Co. v. Industrial 
Acc. 'Commis.sion of California, 41 
S.Ct. 373. 255 U.S. 445, 65 L.Ed. 723, 
dismissing error 19'2 P. '1021, 184 
'Cal. 26, 12 A.L.R. 1190. 

Por purpose of decidiug constltu- 
tionality of state statute under fed- 
oral constitution supreme court is re- 
quired to take the statute as though 
it read precisely as the stato supreme 
court interproted it, and any conten- 
tion that the state court's construc¬ 
tion was contrary to the lerms of the 
statute is unavailing.—Allen-Bradley 
Local No. 1111, United Electrica!, 
Radio and Machine Workers of 
America v. Wisconsin Employment 
Relations Board, 62 S.Ct. 820, 315 U. 
S. 740, 86 L.Ed. 1154, affirming 295 N. 
W. 791, 237 Wis. 164—Hotel & Res¬ 
taurant Employoes’ International Al- 
liance, Local No. 122 v. Wi.scon.sin 
Employment Relations Board, 62 S. 
Ct, 706, 316 U.S. 437. 86 L.Ed. 946, af- 
firming 296 N.W. 634, 236 Wis. 329, 
denying rehearing 294 N.W. 632, 236 
Wis. 329—State of Minne.sota ox rcl. 
Pcarson v. l-‘rohate 'Court of Ramsoy 
County, 60 S.Ct. 6'23, 309 U.S. 270, 84 
L.Ed. 744, 126 A.L.R. 530, affirming 
287 NW, 297, 205 Minn. 645. 

Constitutiouolity of state statute 
is to ba deolded on the construction 
of the state supreme court—Mid¬ 
land Realty Co. v. Kansas City Pow¬ 
er & Light Co„ 67 S.Ct. 3 15, 300 U. 
S. 109, 81 L,Ed. 540. affirming Kansas 
City Power Light Co. v. Midland 
Realty Co., 93 S.W.2d 05 1, 338 Mo. 
1141, rehearing denied Midland Real¬ 
ty Co. V. Kansas City I*ower & Lighl 
Co., 57 S.Ct. 504, 300 U.S. 687, 81 L. 
Bd. SS‘S. 

Misconstruotiou of valld statute by 
state court gives the supreme court 
no jurisdlction.—Neblett v. Carpen- 
ter, '59 S.Ct 170, -805 U.S. 297, 83 L, 
Ed. 182, affirming Carponter v. Pa¬ 
cific Mut. Life Ins. Co. of Cal., 74 
P.2d 761, 10 'Cal.2d 307, certiorari 
granted Neblett v. Carpenter, 68 S. 
Ct 1039, 304 U.S. 665, 82 L.Ed. 1521, 
certiorari denied 59 S.Ct. 61, 306 U.S. 
562, 83 L.Ed. 354, rehearing denied 69 
S.Ct 355, 305 U.S. 675, 83 L.Ed. 437— 
Morehead v. People of State of New 
York ex rol. Tipaldo, 56 S.Ct 918, 29'8 

U. S. 587, 80 L.Ed. 1347, 103 A.L.R. 
1445, affirming People ex rei. Tipaldo 

V. Morehead, 2,00 NE. 799, 270 NY. 
233, reversing 282 N.Y.S. 576, 156 
Misc. 522, certiorari granted More¬ 
head V. People of State of New York 
ex rei. Tipaldo, 56 S.Ct 670, 297 U.S. 
702, 80 L.Ed. 991, rehearing denied 
57 S.Ct 4, 299 U.S. 619, 81 L.Ed. 456 
—Hebert v. State of 'Loulsiana, La., 

168 


36 C.J. S. 

47 S.Ct 103, 272 U.S. 312, 71 L.Ed. 
270, 48 A.L.R. 1102—25 C.J. p 043 
noto 83 [b]. 

Several statutes coustrued together 

(1) 'Conclusion of slato supreme 
court that sovoral statutos must be 
takon togother Is aocopt('d as if writ- 
ten in stato statutos thoinsolvos.— 
Gregg Dycing Co. v. Qiiory, '52 S.Ct 
631, 286 U.S. 472, 76 L.Ed. 1232, '84 
A.L.R. 833, anirnilng 1(51 S.E. 588, 
166 S.C. 117 anci City of Croonville 
V. Quory, 164 S.E. 84 1, 106 S.C. 283. 

(2) Tho moanlng chirlvnd by the 
hlghest state court by construing to- 
gether Hcvcral state slatutc^s is as 
conclusivo on the fodoral supreme 
court aa though such l('glslation 
embodicd in a singlo act. 

U.S.—International Harvester Co. v. 

Kcntucky, 34 S.Ct 853, 234 U.S. 

216, 68 'L.Ed. 12'84, revt^rsing 144 

S.W. 1064, H6 S.W. 12, 147 ICy. 564, 

147 Ky. 796, and 147 S.W. 1399. 

118 Ky. 572. 

Tex.—Jackson v. Stato, 280 S.W. 202, 

103 Tex.Cr. 318, certiorari denied 

46 S.'Ct 474, 271 U.S. '601, 70 L.Ed. 

1138. 

Severabllity* 

(1) Tho task of determlntng the 
intentlon of the state leglslnture as 
to Hevera3)lllty of an unconstitutlonal 
provl.Mion re.Mts prirnarlly on th(' state 
court, and iis dee.ision is conclusive 
on the f(‘dera,l supremo court.— 
Dorchy v. State of KansnH, 44 S.Ct 
323, 264 U.S. 280, 68 686, re- 

vorsing Stato v. 'Dorchy, 210 P, 352, 
112 Kan. 235. 

<2) Whero supreme court held part 
of state licenso tax statute unconstl- 
tulional, operatlon of statutory snv- 
Ing clausa was matter of .stato law. 
—Louls K. Llggidt CV>. V. ra‘e, 53 
S.Ct 481, 2'88 U.S. 517, 77 L.Ed. 929, 
859 A.L.R. 099, rtwersing Lfuiis K. 
Llggott tlo. V. AmoH, m Ho. 153, 104 
Eia. 609, annulled LouIh K, Llggott 
Co, V. Leo, 117 8o. 463, 109 Eia, 477, 
couformed to Louls K. Hggett Co. v. 
Lee. 149 So. 8, 100 Eia. 477. 

(3) Where New Ilampshlro statute, 
atlaclc(‘d on groumi that it placed un- 
reaHona))le restralnl on frcsulom of 
Hpecch, oonlaincd two provlsloxis, the 
iir.st relating to words or names ad- 
dre.HHed to another in a publlc placc 
and tho second referring to nolsos 
and exclarnatlons, and the Htatutc 
had been authoritatively coustrued by 
tho hlghoHt court of New Uampshire 
which held that the two provisions 
were distinet, and that one could 
stand scparately from tho other, the 
United Statos supreme court would 
accept that construction of severabil- 
ity and limlt Its «onsideration to the 
first provision under which accused 
was convicted.—ChapUnsky v. State 
of New Hampshire, 62 S.Ct. 766, 315 
U.S. 668, 86 L.Ed. 1031, affirming 
State V. Chaplinaky, 18 A.2(3i 754, 91 

In.H. 310. 
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fect of such construction is to remove any question 
of repugnancy to the federal constitution.'^^ How- 
ever, where a state statute is so construed as to ren- 
der it open to the objection of repugnancy to the 
federal constitution, there is presented a federal 
question authorizing a review.'^'^ 

§ 265. - Construction or Validity of Mu- 

nicipal Ordinances 

A decision of a state court construing an ordinance 
of a municipality of the state or a decisron as to the 
validity of an ordinance under state laws is not review- 
able by the United States supreme court, aithough the 
court may review the validity of an ordinance under 
federal laws. 


A decision of a state court construing an ordi¬ 
nance of a municipality of the state is not review- 
able by the United States supreme court.Wheth- 
er an ordinance is valid, and the extent to which it 
is so, under the constitution and laws of the state 
is not subject to review by the supreme court. 

A decision of a state court where there is drawn 
in question the validity of a municipal ordinance 
on the ground of repugnancy to the constitution, 
treaties, or laws of the United States may be re- 
viewed by the United States supreme court,ai¬ 
though the court may decline to review the deci¬ 
sion where the question as to the validity of the 
ordinance is not sufficiently substantial.^^ 


(4) In passing on constitutionality 
of order entered under the Wiscon- 
sin Employment Peace Act, which 
contained a broad severability clause, 
the supreme court was not under ne- 
cessity of treating the act as an in- 
separable whole, but act was to be 
read as though It contained only 
those provisions which authorized the 
Wisconsin Employment Relations 
Board to enter orders of the speciflc 
type involved.—Allen-Bradley Local 
No. 1111, United Electrical, Radio and 
Machine Workers' of America v. Wis¬ 
consin Employment Relations Board, 
62 S.Ct. 820, 315 U.S. 740, 86 E.Ed. 
1154, afflrming 295 N.W. 791, 237 Wis. 
164. 

WhezL applicability of oue state 
statute depexLds on construction of 
another such law, state courfs ac- 
tion presents no federal question, 

U.S.—Powell V. Brunswick County, 
Va., 14 S.Ct. 166, 150 U.S. 433, 37 
L.Ed. 1134. 

Tex.—Jackson v. State, 2S0 S.W. 202, 
10'3 Tex.Cr. 31*8, certiorari denied 
46 S.Ct. 474, '271 U.S. 661, 70 L.Ed. 
1138. 

Overmling former case construing 
statute 

State court has power to construe 
statute and to reexamine and over- 
rule former case construing such 
statute.—Brinkerhoff-Paris Trust & 
Savings Co, v. Hili, 50 S.Ct. 451, 281 
U.S. 673, 74 L.Ed. 1107, reversing 19 
S.W.2d 746, 323 Mo. 180, certiorari 
denied 50 S.Ct. 86, 280 U.S. 604, 74 
L.Ed. 648, revoked 50 S.Ct. 152, 280 
U.S. 550, 74 L.Ed. 608, and certiorari 
granted 50 S.Ct. 1-52, 280 U.S. 650, 74 
L.Ed. 60*8, conformed to 42 S.W.2d 23. 
328 Mo. 836. 

Decision construing order of commis- 
sion 

Courfs construction of commis- 
sic>n’s order is conclusive on United 
States supreme court.—Sutter Butte 
Canal Co. v. Railroad CommissiOn of 
California. 49 S.Ct. 325, 279 U.S. 125, 
73 L.Ed. 637', affirming 269 P. 937, 
202 Cal. 179. ' 


Absence of state decision 

In advance of a decision by the 
state court construing a statute, the 
United States su'preme court should 
not adopt a construction which 
would render the provision of doubt- 
ful validity.—State of Minnesota ex 
rei. Pearson v. Probate Court of 
Ramsey County, 60 S.Ct. 523, 309 U. 
S. 270, 84 L.Ed. 744. 126 A.L.R. 530, 
affirming 287 N.W. 297, 205 Minn. 545. 

76. U.S.—Quong Ham Wah Co. v. 
Industrial Acc. Commission of Cal¬ 
ifornia, 41 S.Ct. '373, 255 U.S. 445, 
65 L.Ed. 723, dismissing error 192 
P. 1021, 184 Cal. 26, 12 A.L.R. 1190. 

25 C.J. p 944 note 84. 

77. U.S.—Mobile, Jackson & Kansas 
City R. Co. V. Mississippi, 28 S.Ct. 
650, 210 U.S. 187, 52 L.Ed. 1016,, 
afflrming 41 So. ‘259, 89 Miss. 724, j 
Supreme court exercises independ- 

ent judgment in determining whether 
statute as construed and applied vio- 
lates the federal Constitution.—^Han- 
over Fire Ins. Co., v. Carr, 47 S.Ct. 
179, 272 U.S. 494, 71 L.Ed. 372, 49 A. 
L.R. 713, reversing, 14*8 N.E. 23, 317 
111, 366, and conformed to Hanover 
Pire Ins. 'Co. v. Harding, 158 N.E. 
849, 327 111. 590—Ward & Gow v. 
Krinsky, 42 S.Ct. 529, 259 U.S. 503, 
66 L.Ed. 1033, 28 A.'L.R. 1207, affirm¬ 
ing Krinsky v, Ward & Gow, 132 N.E. 
873, 231 N.T, 625, which afflrms 184 
N.Y.S. 443, 19'3 App.Div. 557. 

Ex post facto laws 

Supreme court, in applying ex post 
facto prohibition of Constitution to 
state laws, accepts meaning ascribed 
to such laws by highest court of 
state, but wlll determine for itself 
frora praotical operation of laws as 
applied to case before court whether 
standards of punishment set up be¬ 
fore and after' (Commission of offense 
differ, and whether later Standard is 
more onerous than earlier within 
meaning of constitutional prohibi¬ 
tion.—Lihdsey v. State of Washing¬ 
ton, 67 S.Ct.'797, 301 U.S. 397, 81 L. 
Ed. 1182, t^eversirig State v. Lindsey, 


61 P.2d 293, 187 Wash. 364, certiorari 
granted Lindsey v. State of Washing¬ 
ton, 57 S.Ct. 752, 300 U.S. 652, 81 L. 
Ed. '8‘63. 

78, U.S.—Mackay Telegraph & Cable 
Co. V. Little Rock, 39 S.CL 428, 250 
U.S. 94, 63 L.Ed. 863, affirming 199 
S.W. 90, 131 Ark. 306—Watters v. 
Michigan, 39 S.Ct 29, 248 U.S. 65, 
63 L.Ed. 129, affirming 15'8 N.W. 
865, 192 Mich. 462. 

State decisions construing municipal 
ordinances as binding on federal 
courts see supra § 172. 

79. U.S.—Lombard v. West Chicago 
Park Comrs., 111., 21 S.Ct 507, 181 
U.S. '33, 45 L.Ed. 731. 

25 C.J. p 942 note 79 [f], p 943 note 
83 [c]. 

89. U.S.—Lovell v. City of Griffin, 
Ga., 5*8 'S.Ct 666, 303 U.S. 444, 82 
L.Ed. 949, reversing Lovell v. City 
of Griffin, 19'1 S.E. 152, 55 Ga.App. 
'609, vacated and conformed to 197 
S.E. 347, 57 Ga.App. 901. 

‘“iStatute of any state” 

(1) A municipal ordinance is a 
“statute of any state" within 28 U. 
S.C.A. I 344(a), providing for re- 
views of state court decisions by the 
supreme court.—John P. King Mfg. 
Co. V. City Council of Augusta, 48 S. 
Ct 489, 277 U.S. 100, 72 L.Ed. 801, 
afflrming 138 S.E. 159, 164 Ga. 306— 
Zucht V. King, 43 S.Ct >24, 260 U.S. 
174, -67 L.Ed. 194, dismissing error, 
Tex.Civ.App., 325 S.W. 267—25 C.J. 
p 932 note 16 [a] (3). 

(2) What constitutes “statute of 
any state" generally see supra § 246. 

81. U.S.—Hixson v. Oakes, 44 S.Ct 
514, 265 U.S. 254, 68 L.Ed. 1005, 
dismissing error Ex parte Hixson, 
■214 p. 677, 61 Cal.App. 200—Zucht 
v. King, 43 S.Ct 24, 260 U.S. 174, 
67 L.Ed. 194, dismissing error, Tex. 
Civ.App., 225 S.W. 26 7. 

Substantial character of federal 
question generally see supra } '243. 



FEDEBAL COURTS 


36 C.J.S. 


■§ 266 

§ 266. - Construction of Federal Statutes 

and Denial of Rights Thereunder 

A decision of a state court denying a right asserted 
under a federal statute is reviewable by the United 
States supreme court. 

A decision of a state court denying a right set up 
under a federal statute may be reviewed by the su¬ 
preme court of the United States. construc¬ 
tion of a federal statute presents a federal qucstion 
which is determined by the supreme court in the 
exercise of its own independent judgment.^^ Whcrc 
the disposition of a case by the state court depend- 
ed on the construction of federal statutes and the 
opinion of the state court shows that the statutes 
were considered and federal rights asserted under 
them were denied, the supreme court may review 
the decision.®^ 

§ 267. - Jiirisdiction of State Courts 

A determination of a state court as to the Juris- 


diction of the courts of the state ordlnarlly is not re¬ 
viewable by the United States supreme court. 

Decisions of state courts rcspccting the juris- 
diction of the courts of the state usually are not 
subjcct to review by the United States supreme 
court.^S Howcvcr, the decision of a state court 
may bc reviewed where a federal question is in- 
volved.®^ 

§ 268. - Construction of Common Law 

Uniess some federal question Is Involved, the ad- 
mlnlstration by the state court of the common law ac- 
cording to its own Intenpretatlon wlll not be reviewed by 
the United States supreme court. 

The highcst court of a state may administer the 
common law according to iis own unclerstanding 
and interpretation, without liability to a review in 
the United States supreme court, uniess some right, 
title, immunity, or privilege, the creat ion of the 
federal power, has beeii asserted and denied. ^7 yy 


82. U.S.—^Ancient Egyptlan Arabie 
Order of Nobles of the Mystic 
Shrine v. Michaux, 49 'S.Ct. 485, 
279 U.S. 73'7, 7'3 L.Ed. 931, revers- 
ing ‘Burrell v. Michaux, Tex.Oom. 
App., 2'S'6 S.W. 176, certiorari de¬ 
nied Ancient Egyptian Arabie Or¬ 
der of Nobles of the Mystic Shrine 
V. Michaux, 47 S.Ct. 472, 273 U.S. 
690, 71 L.Ed. 842, and afRrming, 
Tex.Uiv.App., 273 S.W. 874—Poo- 
ple’s Trust Co. v. U. S., 'C.C.A.N.H., 
23 E.2d '381, vacating, 'D.C., U. 'S. v. 
People’s Trust Co., d? F.2d 437. 

25 O.J. p 933 noto 27. 

Denial by state court of right of 
action, expressly based on an act of 
congross presents a federal question 
which gives the su'preme court juris- 
diction.—Talbot v. 'Sioux City First 
Nat. Bank, 22 S.Ct. 612, 185 U.S. 172, 
4'6 E.Ed. 857, affirming 76 N.W. 7i26, 
106 lowa 361. 

83. U.S.—Ex parte Worcester Coun- 
ty Nat. Bank of Worcester, 49 S. 
Ct. 368, 279 U.S. 347, 73 L.Ud. 73'3, 
61 A.L.R. 987, modifying Petitlon 
of Worcester County Nat. Bank of 
Worcester, 162 N.E. 217, 263 Mass. 
444. 

25 C.J. ip 933 note 27, p 942 note 78. 
Decisions of supreme court constru- 
ing federal statutes as blnding 
state courts see Courts § 206. 
State decisions construing federal 
statutos as binding federal courts 
see supra § l'S7, 189 b, 

Seourities Act 

U.S.—A C. Frost & Co. v. Coeur 
D'Alene Mines Corporation, 61 'S.Ct. 
414, '312 U.'S. 38, '85 L.Ed. 500, re- 
versing 98 P.2d 965, '61 Idaho 21, 
certiorari granted 61 S.Ct. 9, 311 
U.S. 6'24, 8*5 'L.Ed. 396, modifled 115 
P.2d 928. 


Safety Appliauce Acts 

U.S,—Moore v. 'Chesapeake & O. Ry. 
Co., Ind„ 54 S.Ct. 402, 291 U.S. 205, 
78 'L.Ed. 755, reveraing, C.O.A., 
Ohe.<3apeake & Ohio Ry. Co. v. 
'Moore, 64 F.'2d 473, certiorari 

granted Moore v. Cheaapcake & O. 
R. Co., 54 S.Ct. '60, 290 U.S. 613, 
78 L.Ed. 536. 

Miscoustruction of federal statute 
by 'State court gives the supr<uno 
court jurisdlction.—Murray v. Joe 
Gerrick & 'Co., 54 'S.Ct. 432, 291 U.S. 
'315, 78 L.Ed. 821, 92 A.L.R. 1259, af- 
flrming 20 P.2d 591, 172 Waah. 365, 
certiorari granted 54 S.Ct. 75, 290 

U. S. 61-5, 7'8 'DEd. 537, dismissal of 
certiorari denied 64 S.Ct 345. 

State statute exteuded over ZUdlan 
territory by act of congross bcM^omes 
in effect a law of the United States 
and its construction and elTcct pre- 
aont federal quostions to bo detor- 
mined by the supremo court.—Gray- 
son V. Harris, 49 S.Ct. 306, '270 U.S. 
300, 73 D.Ed. 700, reverslng Barris 

V. Grayson, 264 P. 623, 129, Okl. 281, 
and 264 P. 6'27, 129 Okl. 285, certio¬ 
rari granted Grayson v. Harris, 49 S. 
Ct 7, 378 U.'S. 556, 73 L.Ed. 60'3. 

84. U.S.—California v. Deseret Wa- 
ter, Oil & Irrlgatlon Co., Cal., 37 S. 
Ct 394, 243 U.S. 415, 61 'L.Ed. 821. 

85- U.S.—Kersh Lake Drainage 'Dist. 
of Jefferson 'Lincoln and Desha 
Counties v. Johnson, 60 S.Ct 640, 
309 U.S, 485, 84 'L.Ed. '881, 128 A.I... 
R. 386, afflrming Johnson v. Kersh 
Lake Drainage Dist., '1'31 S.W.2d 
620, 198 Ark. 743, dissenting opin¬ 
ion, 132 S.W,2d 658, 198 Ark. 743, 
certiorari granted Kersh I^ake 
Drainage Dist v. Johnson, '60 S.Ct. 
468, 309 U.S. 64*2, 84 L.Ed. 996, and 

170 


rehoaring (leni(‘(l 00 S.Ct 8'88, 309 

U. S. 099, 84 L.Ed. 1037. 

25 C.J. p 944 nolo 87. 

Stato (husisions r<daling to Jurlsdic- 
tlon of state eourts as hindlng fed¬ 
eral courts see supra § 180. 

86. Commere• clause of federal Cou- 
stitutlou 

A decision of a state (‘ourt dlsmlss- 
Ing, on the grourul that the suit was 
one agalnst lh(' stati', a hlll to enjoln 
a state oll Inspt-cttjr from enforclng 
a state Inspectlon law, on the th(‘ory 
that .such law, If appHcd to the oils 
tn eontroversy, vlolates the com- 
mt‘r(*e (dause of the f('di'ral ('onstitu- 
tion, gives effeet to suc-h law, and is 
r(‘viewal)le.—(haiernl Oil <\), v. t^rain, 
28 S.Ct. 475, 209 U.H. 211, -52 L.Ed. 
764, atllrrning 95 S.W, 824, 117 Tenn. 
82, 121 Am.H.It 907. 

Waut of Jurisdiotloa of «ubjeot mat- 
ter 

In action in unlawful dt'talner In a 
Justlee court wherein ll wuh conteml- 
ed that juslices' <‘()urt had no Juriw- 
di('tlon of the subjeci inall<*r and that 
its decision was void und('r the Eour- 
teenth Amendmenl, appeilate jurls- 
dicLlon was In the 'tfnlted States su¬ 
preme court, slnce proca^i^ding In- 
volved a “case" or “eontroversy" 
withln U.S.Const. art 3 § 2.—Lambert 
V. Central Bank of Oakland, 'C.O.A, 
Cal., 86 F.2d 954, certiorari denied 
57 'S.Ct 436, 300 U.S. 65'8, '81 L.Ed. 
867. 

87. U.S.—American Ry. I^xpress Co. 

V. Commonwealth of Kentucky, 
Ky., 47 S.Ct 353, 273 U.S, 269, 71 
'L.Bd. 639. 

25 'C.J. p 944 note 89. 

Stater court decisions as to general or 
commercial law as blnding on fed¬ 
eral courts see supra $ 185. 
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decision enforcing common-law performing rights 
of the owner of an unpublished play as against the 
owner of a copyrighted adaptation who stood on his 
Copyright denies a federal right claimed, and hence 
may be reviewed by the supreme court.^^ 


§ 239 

I 269. - Questions of Pleading and Prac- 

tice 

Uniess a federal question is involved, the United 
States supreme court will not review the decision of a 
state court on questions of pleading and practice under 
state laws. 

The decisions of state courts as to questions of 
state practice or procedure*® or the sufBciency, con- 


2Vaist ciear chaace doctrine 

Supreme court was without juris- 
diction to consider whether state 
court erred in applying doctrine of 
last ciear chance in action for viola- 
tion of Safety Appliance Act by trav- 
eler struck by train at bighway 
Crossing, since no federal question 
was involved, in that the right to en- 
force liability arising from breach 
of duty imposed by the act is de- 
rived from 'principies of common law 
and is not affected by the act—Fair- 
port, P. & E. R, 'Co. V. Meredith, 54 S. 
Ct 826, 292 U.S. 589, 78 E.Ed. 144'6, 
afiirming 189 N.E. 10, 46 Ohio App. 
457, certiorari granted '54 S.Ct 564, 
291 TJ.S. 657, 78 L.Ed. 1050. 

Pleading that cooperative market- 
ing association. was tmlawful trust 
or combination under common-law 
rules presented no federal question. 
—Liberty Warehouse Co. v. Burley 
Tobacco Growers' Co-op. Marketing 
Ass’n, 4'8 .S.Ct 291, 276 U.S. 71, 72 'L. 
Ed. 473, affirming Liberty Ware¬ 
house Co. V. Burley Tobacco Grow¬ 
ers* Co-op. Ass’n, 271 S.W. 695, 208 
Ky. 64'3. 

88 . U.S.—^Ferris v. Frohman, 32 S. 
Ct 2'63, 1223 U.S. 424, 56 L.Ed. 492, 
affirming 87 N.E. 327, 238 111. 430, 
128 Am.S.R. 135, 43 L.R.A„N.S., 6'39. 

89. U.S.—Milk Wagon Drivers Un¬ 
ion of Chicago, Local 753 v. Mead- 
owmoor Dairies, 61 S.Ct 552, 312 
U.S. '287, 85 'L.Ed. 836, 132 A.L.R. 
1200, affirming Meadowmoor Dai- 
ries V. Milk Wagon Drivers' Union 
of Chicago, No. 753, 21 N.E.2d '308, 
371 IU, 377, certiorari denied Milk 
Wagon Drivers Union of Chicago, 
Local 753 v. Meadowmoor Dairies, 
60 S.Ct 128, 308 U.S. 596, 84 L.Ed. 
499, rehearing denied Milk Wagon 
Drivers Union of 'Chicago v. Mead¬ 
owmoor Dairies, '60 S.Ct. 2'59, 308 
U.S. 637, 84 L.Ed. 529, vacated Milk 
Wagon Drivers Union of Chicago, 
Local 75'3 v. Meadowmoor Dairies, 
60 S.Ct 1092, 310 U.S. 655, 84 'L.Ed. 
1419, certiorari granted 60 S.Ct 
1092, 310 U.S. 655, 84 L.Ed. '1419, 
rehearing denied 61 'S.Ct. ‘803, 3T2 
U.S, 715, 85 L.^Jd. 1145—United Gas 
Public Service Co. v. State of Tex¬ 
as, 58 S.Ct 483, 30'3 U.S. 123, 625, 
82 L.Ed. 702, affirming United' Gas 
Public Service , Co. v. State, Tex. 
Oiv.App., 89 'S.W.2d 1094—Honey- 
man v. Ilanan, 68 'S.Ct 273, 302 U. 

S. 375, 82 L.Ed. 312, dismissing ap- 
peal 9 N.E.2d '970, 2‘t5 N.T. 382, 


affirming 2'85 N.T.S. 527, 246 App. 
Div. 781, reargument denied 285 
N.T.S. 1084, i24'6 App.Div. 829, af- 
firmed 3 N.E.2d 186, 271 N.T. 564, 
remittitur amended 3 N.E.2d 473, 

271 N.T. 662, vacated 57 S.Ct 350, 
300 U.S. 14, 81 ‘L.Ed. 476, reargu¬ 
ment granted and remittitur denied 
8 N.E.2d '618, 274 N.T. 490, remit¬ 
titur amended 11 N.E.'2d 788, 275 
N.T. 625—^Kammerer v. Kroeger, 57 
S.Ct 196, 299 U.S, 302, 81 L.Ed. 
253, dismissing appeal In re Amer¬ 
ican Loan & Savings Ass’n, 2 N.E. 
2d 82’3, 131 Ohio St 330—Patterson 
V. State of Alabama, 55 S.Ct 57'5, 
'294 U.S. 600, 79 L.Ed. 1082, vacat- 
ing Patterson v. State, 156 So. 567, 
229 Ala. 270, and certiorari granted 
55 S.Ct 347, 29'3 U.S. 554, 79 L.Ed. 
656—'Liberty Warehouse 'Co. v. 
Burley Tobacco Growers' Co-op. 
Marketing Ass’n, 48 S.Ct 291, 276 

U. S. 71, 72 L.Ed. 473, affirming 'Lib¬ 
erty Warehouse Co. v. Burley To¬ 
bacco Growers’ Co-op. Ass’n, '271 
'S.W. '695, 208 Ky. 643—Van Oster 

V. State of Kansas, 47 S.Ct 133, 

272 U.S. 465, 71 L.Ed. 354, 47 AL. 
R. 1044, affirming State v. Brown, 
241 P. 112, 119 Kan. 874—First Nat. 
Bank of Guthrie Center v. Ander- 
son, 46 S.Ct 13'5, 269 U.S. 341, 70 
'L.Ed. 295, reversing, 192 N.W. 6, 
19'6 lowa 587. 

‘Fla.—Williams v. Keyes, 186 So. ‘250, 
135 Fla. 769. 

Mass.—Pizer v. Hunt, 148 N.E. 801, 
253 Mass. 321. 

25 C.J. p 944 note 91, p 934 note 3'3 
[f]. 

Irial 

(1) Determination of the state su¬ 
preme court that respondents in 
mandamus to compel railroads to 
eliminate grade crossings are not en- 
titled to jury trial will be accepted 
by the federal supreme court as a 
correct determination of the local 
law,—Southern Ry. Co. v. City of 
Dufham, N.C., 45 S.Ct 51, 266 U.S. 
178, 69 L.Ed. 231, affirnciing City of 
Durham v. Southern R. Co., 117 S.E. 
17, 185 N.C. 240. 

(2) If federal power is invoked to 
set aside what a state. regards as a 
fair trial, it must be plain that a fed¬ 
eral right has been invaded.—^Lisenba 
V. People of State of California, 6'2 
S.Ct. 280, 314'U.S. 219, 86 L.Ed. 179, 
affirming People v. Lisenba, 94 P.2d 
569, 14 Cal.2d 403, prior opinion 89 
P.2d 39, affirmed 61 -S.Ct §32, 313 U. 
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S. 537, 85 L.Ed. 1507, vacated '61 S.Ct 
9'56, 313 U.S. 597, 85 L.Ed. 1550, cer¬ 
tiorari granted S"! S.Ct 68, 311 U.S. 
617, '85 L.Ed. 391, affirmed '62 S.Ct 
280, 314 U.S. 219, 86 L.Ed. 179. 
Su^bstitutioBL of parties 
U.S.—City of Boston v. Jackson, 43 
S.Ct 129, 260 U.S. 309, 67 L.Ed. 
274, affirming City of Boston v. 
Treasurer and Receiver General, 
130 N.E. 390, 237 Mass. 40'3. 

Nature of remedy to be employed 
is a question for state determination, 
and a judgment of the state supreme 
court that a certain proceedinff was 
appropriate is conclusive, uniess it 
involves a denial of due process of 
law.—First Nat. Bank in St. 'Louis v. 
State of Missouri at inf. Barrett, 44 

S. Ct 213, 263 U.S. 640, 68 L.Ed. 486, 
affirming State v. First Nat Bank of 
St Louis, 249 S.W. 619, !297 Mo. 397, 
30 A.L.R. 218. 

BefLcieucy judgment in mortgage 
foreolosure 

The requirement of state statute 
that the right to a deficiency judg¬ 
ment should be determined in mort¬ 
gage foreolosure action as against 
one who was a party to that action 
raises no substantial federal ques¬ 
tion.—Honeyman v. Hanan, 58 S.Ct 
273, 302 U.S. 375, 82 L.Ed. 312, dis¬ 
missing appeal 9 N.E.2d 970, 275 N.T. 
'382, affirming 285 N.T.S. 627, 246 App. 
Div. 7'81, reargument denied 285 N. 

T. S. 1084, 24'6 App.Div. 829, affirmed 
3 N.E.2d 186, '271 N.T. 564, remittitur 
amended 3 N.E.2d 473, 2 71 N.T. 6'62, 
vacated 57 S.Ct 350, 300 U.S. 14, 81 
L.Ed. 476, reargument granted and 
remittitur denied 8 N.E.2d 618, 274 
N.T. 490, remittitur amended U N.E. 
2d 788, 275 N.T. 625. 

Whether state court has obtained 
jurisdiction is generally a question 
involving procedure only and in such 
cases the United States supreme 
court will not review a decision of 
highest court of state.—Blaustein v. 
Pan American Petroleum & Trans- 
port Co., 297 N.T.S. 539, 163 Misc. 
749, affirmed, 296 N.T.S. 996, 2-51 App, 
Div. 704. 

iUnaOity of judgment 

(1) State supreme court^s d^ter- 
mination as to finality of a judgment 
will not 'be questioned by the su¬ 
preme court of the United States. 

U. S.—^Wheeling & Belmont Bri^ge 
Co, V. Wheeling Bridge Co., N.J., 11 
S.Ct. 301, 138 U.S. 2’87, 34 L.Ed. 967, 

Utah.—^Attorney General of Utah' v. 
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struction, etc., of pleadings®® ordinarily are not re- defense, and is not concluded by the view taken by 
viewable by the United States supreme court, even the state court.^3 
though the action is brought under a federal stat- 

ute.si I 270. - Questions of Fact or Evidence 

On the other hand, when matters nominally of ^ deoision of a state court with respeot to a ques- 

procedure are actually matters of substance which tion of evidence wiii not be reviewod by the supreme 
affect a federal right, the decision of the state court fourt of the United States uniess a federal question 

is subject to review.^^ Whether a pleading sets ^ * 

up a sufficient right of action or defense, grounded The United States supreme court cannot ordi- 
on the constitution or a law of the United States, narily review a decision of a state court as to the 
is necessarily a question of federal law, and, where propricty of taking or refusing to take judicial no- 
a case coming from a state court presents that que<5- tice of a particular matter,®^ or the admissibility^^ 
tion, the supreme court must determine for itself the or sufficiency^^® of evidence; nor is a mere infer- 
sufficiency of the allegations displaying the right or ence of fact from the evidence subjcct to such re- 


Pomeroy, 73 P.2d 1277, 93 Utah 426, 
114 A.li.R. T26. 

(2) Pinality of judgment as essen- 
tial to review by United States su¬ 
preme court see supra § 240. 

Issues of fraud and collusion In 
procurement of decree in Arkansas 
chancery court that landowners had 
fully paid beneflts accruing to their 
lands from dralnag-e district con- 
struction work raiSed no questions 
which the supreme court of Arkansas 
was not competent flnally to decide, 
as regards whether the decree was 
binding- on holders of certifleates of 
indebtcdness issued by the drainage 
district.—Kersh Lake Drainage Dlst, 
of Jefferson, Lincoln and Desha 
Counties v. Johnson, 60 S.Ct 610, 309 
U.S. 485, 84 L.Ed. 881, 128 A.L.R. 386, 
aflarming Johnson v. Kersh Lake 
Drainage Dist, 131 S.W.2d «20, 198 
Ark. 743, dissenting opinion, 132 S.W. 
2d 668, 198 Ark. 743, certiorari grant- 
ed Kersh Lake Drainage Dist. v. 
Johnson, 60 S.Ct. 468, 309 U.S. 642, 
84 L.Ed. 996 and rehearing denied 60 
S.Ct. 886, 309 U.S. 699, 84 L.Ed. 1037. 

90. U.S.—City of Boston v. Jack- 
son, 43 S.Ct. 129, 260 U.S. 309, 67 
L.Ed, 274, afRrmihg City of Boston 
V. Treasurer and Receiver General, 
130 N.B. 390, 237 Mass. 403. 

Mass.—Pizer v. Hunt, '148 N.E. 801, 
253 Mass. 321. 

26 C.J. p 946 note 92, 

Sufflclency of Indiotment or Informa¬ 
tion 

U,S.—Barrlngton v. Missouri, 27 S. 
Ct. 582, ■20'5 U.S. 483, 51 L.Ed. 890, 
dismissing error 95 S.W. 235, 198 
Mo. 23. 

Neb.—^Chadek v. State, 294 N.W. 384, 
138 Neb. 626. 

Constmotion of Indlctment by state 
court 

tTnited States supreme court was 
required to take indlctment, whioh 
charged defendant who assisted in 
conductlng ihe^ting called by Com- 
munist Party with violation of Ore- 
gon Crirnlnal Syndlcalism Law, as 
construed by Oregon supreme court, 


which limited charge to defendant's 
participatlon in meeting and sus- 
tained conviction on that basis, re- 
gardless of what was aaid or done 
at meeting, since conviction on 
charge not made would be denial of 
due process of law.—De Jonge v. 
State of Oregon, 57 S.Ct. 255, 299 U.S. 
353, ’81 L.Ed. 278, reversing Stato v. 
De Jonge, 51 P.2d 674, 152 Or. 315. 

91. U.S.—Lee v. Central of Georgia 
R. Co., 40 S.Ct. 264, 252 U.S. 109, 64 
L.Ed. 482, affirming 94 S.E. 888, 21 
Ga.App. 6*58. 

25 C.J. p 945 note 9’3. 

92. U.S.—Milk Wagon Drlvers Un¬ 
ion of Chicago, Local 753 v. Mead- 
owmoor Dairiea, 61 S.Ct. 662, 312 
U.S. 287, 85 L.Ed. 836, 132 A.L.R. 
1200, affirming Mendowmoor Dal- 
Ties V. Mllk Wagon Drivera' Union 
of Chicago, No. 763, 21 N.E.2d 308, 
371 111. 877, certiorari denied Milk 

■ Wagon Drivera Union of Chicago, 
Local 763 v. Meadowmoor Dairiea, 
'60 S.Ct, 12'8, 308 U.S. 696, 84 L.Ed. 
499, rehearing denied Milk Wagon 
Drlvers Union of Chicago v. Moad- 
owmoor Dairles, 60 S.Ct. 269, 308 
U.S. 637, 84 L.Ed. 639, vacated Milk 
Wagon Drlvers Union of Chicago, 
Local 763 V. Meadowmoor Dalrie.s, 
60 S.Ct. 1092, 310 U.S. 6'55, 84 L.Ed. 
1419, certiorari granted 60 S.Ct. 
1092, 310 U.S. 656, 84 L.Ed. 1419, 
rehearing denied 61 S.Ct. 803, 312 
U.S. 716, 85 L.Ed. 1145—Hili V. 
Smith, 43 S.Ct. 219, 260 U.S. 592, 67 
L.Ed. 419, affirming Smith v. Hili, 
r23 N.E. 310, 232 Mass. 188, 2 A. 
L.R. 1667. 

25 CJ. p 945 note 94. 

Veaue 

(1) The allowanco or denial of fed¬ 
eral privilege regarding venue In ac¬ 
tion under Federal Employers' Lla- 
billty Act is a matler of “federal 
law“ and not a matter of “state 
law."—Baltimore & 0. R. Co. v. Kep- 
ner, 62 S.Ct. 6, 314 U.S. 44, '86 L.Ed. 
28, 136 A.L.R. 1222, affirming 28 N.E. 
2d 586, 137 Ohio St. '206, and 30 N.E. 
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2d 982, 137 Ohio St. 409, certiorari 
granted 61 S.Ct. 621, 312 U.S. 671, 
85 L.Ed. 1113, affirrned 61 S.Ct. 841, 
313 U.S. 642, 86 L.Ed. 1510, vacated 
61 S.Ct. 939, 31'3 U.S. 696, 86 L.Ed 
1550. 

(2) The United States supremo 
court is not bound by stato courfa 
di*clHion that director gtuu^rol walvod 
right, under Federal Control Act § 
10 , Comp.St.1918, and Director (Jen- 
eraPs Orders, ordors 18, 1'8-A, 18-B, 
60, 60-A, to be aued in county or dla- 
trict where plaIntifC rcHldcwl, or whorc 
the causo of action accruod, and may 
determino for itself whether ho suffi- 
ciently asserted and Inslstod on such 
right.—Davis v. 0’Hara, 46 S.Ct. 10*1, 
260 U.S. 314, 69 L.Ed. 303, reverslng 
0'Hara v. Davis, 192 N.W. 216, 109 
Neb. 616. 

93. U.S.—First Nat. Bank of Outhrlo 
Cente.r v. Anderson, 46 S.Ct. 136, 
269 U.S. 311, 70 L.Ed. 296, revers- 
ing 192 N.W. 6, 196 lowa 687. 

94. U.S.—Wear v. Brewator, 38 S. 
Ct. 65, 246 U.S, IJl, 62 L.Ed. 214, 
affirming 140 P. 637, 92 Kan. 169, 
Ann.Cas.l916B 643. 

95. U.S.—Lisonba v. People of Stato 
of Callfornia, 62 S.Ct. 280, 3'H U.S. 

I 219, 86 Ij.Ed. 160, affirming Pcuiplt^ 
V. LlHcnba, 94 P.2d 669, 14 Cal.2d 
403, prior opinion 89 l\2d 39, af- 
flrmed 61 S.Ct. 832, 313 U.S, 637, 
85 L.Ed. 1607, vacated 61 S.Ct. 966, 
313 U.S. 697, 85 L.Ed. 1660, (sertio- 
rari granted 61 S.tlt. 6'8, 311 U.S. 
'617, 86 L.Ed. 391, affirrned 62 S.Cl. 
280, 314 U.S. 219, 86 L.Ed. 166. 

26 C.J. p 946 noto 96. 

96. U.S.—Whitnoy v. Peoplc of State 
of Callfornia, Cal,, 47 S.Ct. 641, 274 

U. S. 367, 71 L.XOd, '1096—Van Ostor 

V. State of KansaH, 47 S.Ct. 133, 272 
U.S. 406, 71 L.Ed. 334, 47 A.L.R. 
1044, affirming Stato v. Brown, 241 
P. 112, 119 Kan. 874. 

25 C.J. p 94'S note 97. 

QuGstion^i of fact wlthln scope of re¬ 
view see infra $ 280. 
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view.^^ 

On the other hand, where a federal question is 
involved, the supreme court may review a decision 
of a state court on a question pertaining to evi- 
dence.QS A contention, in an action based on a 
federal statute, that there was no evidence showing" 
liability thereunder presents a federal question, 
which may be reviewed by the supreme court,and 
there is also a right of review where it is claimed 
that a state court admitted in evidence an instru- 
ment which was inadmissible under an act of con- 
gress because it was not sufficiently stamped.^ 

§ 271. Nature of Decision 

The nature of the decision of the state court on a 
constitutional question is not as a rule determinative of 
the right to certiorari although it may be controlling as 
to the right to an appeal. 

Formerly the nature of the decision rendered by 
the state court had an important bearing on the 
right to a review by the United States supreme 
court.2 However, under the statute governing the 
jurisdiction of the supreme court on certiorari, the 
supreme court may exercise jurisdiction where the 
federal claim is sustained as well as where it is de- 


nied,3 although, as is shown infra § 272, an appeal 
will not lie as a matter of right except where the 
decision is against the validity of a treaty or statute 
of the United States or in favor of the validity of 
a statute of a state attacked as repugnant to the con- 
stitution, treaties, or laws of the United States. 

§ 272. Mode of Review 

Decisions of state courts are reviewable in the 
United States supreme court by appeal or certiorari. 

Decisions of state courts are reviewed by the 
United States supreme court in the manner provided 
for by statute.^ Under the present statutes, 28 U.S. 
CA. §§ 344, 861a, 86Ib, review is by appeal or 
certiorari.5 Prior to 1914, the jurisdiction of the 
supreme court to review the judgments and decrees 
of state courts could be exercised only by writ of 
error.6 Review by certiorari was allowed by stat¬ 
ute in 1914^ and until 1928 review was had by 
means of either a writ of error or a certiorari.^ 
In 1928 the writ of error was abolished by statute, 
28 U.S.C.A. § 861 a, b and an appeal substituted 
therefor.^ 

Certiorari is granted or refused in the exercise 
of the courPs discretion,!® while an appeal (former- 


97. U.S.—Turner v. New York, N.T., 
18 S.Ct. 38, 168 U.S. 90, 42 L.Ed. 
392. 

98. Burdeu of proof 

Where a discharg-e in bankruptcy 
was pleaded as a bar to recovery on 
plaintiff's judgrment, the question of 
the burden of proving knowiedge of 
the bankruptcy proceeding by a judgr- 
ment creditor whose judgment was 
not scheduled is so connected with 
the substantive rights given to the 
respective parties by the statute, and 
60 flows from the words of the stat¬ 
ute, that the ruling thereon may b© 
reviewed by the United States su¬ 
preme court.—Hili V, Smith, 43 S.Ct. 
219, 260 U.S. 692, 67 L.Ed. 419, af- 
flrming Smith v. Hili, 122 N.E. 310, 
23*2 Mass. l'S8, 2 A.L.R. 1667. 

99. U.S.—St. Louis, Iron Mountain & 
Southern R. Co. v. McWhirter, 33 
S.Ct. 858, 229 U.S. 265, 57 L.Ed. 
1179, reversingr '140 S.W. 672, 145 
Ky. 427. 

1. U.S.—Hali V. Jordan, Tenn., 15 
Wall. 393, 21 L.Ed. 72. 

2 . U.S.—Elder v. Colorado, Colo., 27 
S.Ct. 223. 204 U.S. 85, 51 L.Ed. 381. 

25 C.J. p 945 note 2^p 946 note 5. 
Correctness of decision of state court 
as aifecting review see supra § 
245. 

3. Purpose of statute was to pro¬ 
vide an opportunity for review of de¬ 
cisions of state courts on constitu¬ 
tional questions however the state 
court might decide them.—Coleman 


fV. Miller, -59 S.Ct. 9T2, 307 U.S. 433, 

83 L.Ed. 1385, 122 A.L.R. 695, affirm- 

ing 71 P.2d 518, 146 Kan. 390, certio¬ 
rari granted 58 S.Ct. 758, 30-3 U.S. 

632, '82 L.Ed. 1092. 

Allowance of certiorari as discretion- 
ary see infra § 277. 

4, U.S.—Lisenba v. People of State 
of California, 62 S.Ct. 280, 314 U. 
S. 219, 86 L.Ed. 166, affirming Peo¬ 
ple V. Lisenba, 94 P.2d 569, 14 Cal. 
2d 403, prior opinion 89 P.2d 3B, 
affirmed 61 S.Ct. 832, 313 U.S. 537, 
85 L Ed. 1507, vacated 6'1 S.Ct. 956, 
313 U.S. 697, 85 L.Ed. 1550, certio¬ 
rari granted 61 S.Ct. 68, 311 U.S. 
617, 85 L.Ed. 391. 

Questions reviewable see supra §§ 
246-270. 

5. U.S.—^Standard Oil Co. of Cali¬ 
fornia V, Johnson, 6'2 S.Ct. 1168, 
316 U.S. 481, 8$ L.Ed. 1611, revers- 
ing 119 P.2d 329, 10 CaL2d 104— 
Grobey v. Townsend, Tex., 55 S.Ct. 
•622, 295 U.S. 45, 97 A.L.R. 680, 79 
L.Ed. 1292. 

0. U S.—John P. King Mfg. Co. v. 
City Oouncll of Augusta,’ 48 S.Ct 
489, 277 U.S. lOO, 72 L.Ed. 801, af¬ 
firming 138 S.B. 169, 164 Ga. 306. 

25 C.J. p 946 note 7. 

7- U.S.—Coleman v. Miller, 59 S.Ct 
972, 307 U.S. 433, 83 L.Ed. 1385, 
122 A.L.R. 695, affirming 71 P.2d 
518, 146 Kan. 390, certiorari grant¬ 
ed 58 S.Ct 75'8, 303 U.S. 632, 8'2 
LEd. 1092. 

8. U.S.—Chicago Creat Western R. 
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Co. V. Basham, 39 S Ct. 213, 249 

U. S. 164, 63 L.Ed. 534, dismissing 
error 154 N.W. 1019, 157 N.W. 192, 
178 lowa 998. 

25 C.J. p 946 note 8, p 947 note 9 [a]. 

Where questions preseuted were 
properly bafore the supreme court ou 
writ of error to the state court, a pe- 
tition for a writ of certiorari was de- 
nied.—Prick v. Gommonwealth of 
Pennsylvania, 45 S.Ct 603, 268 U.S. 
473, 69 L.Ed. 1058, 42 A.L R 316, re- 
versing In re Prick’s Bstate, 121 A. 
35, 277 Pa. 242—25 C.J. p 947 note 17. 

9. U.S.—^Nashville, C. & St L. Ry. 

V. White, Tenn., 49 S.Ct 189, 278 
U.S. 45'5, 73 L.Ed. 452. 

Pormerly an appeal from the judg¬ 
ment or decree of a state court to 
the supreme court of the United 
States would not lie.—^Steinfeld v. 
Zeckendorf, 36 S Ct 14, 239 U S. 26, 
60 L.Ed. 125, affirming 13*8 P. 1044, 15 
Ariz, 335—25 C.J. p 947 note 18. 

10 . U.S.—Betts V. Brady, Md., 62 S. 
Ct 1252, 316 U.S. .455, 86 L.Ed. 1595 
—Ireland y. Wuods, 38 S.Ct 319, 
246 U.S. 323, 62, L^. 745, dismiss¬ 
ing error 117, N.E. 1081, 221 N.Y. 
600, affirming 163 N.Y.S. 991, 177 
App.GDiv. 1:—Philadelphia & ‘Read- 
ing Coal & Iron Co- v. Gilbert, 38 
S.Ct 58f, 245 U.S. 1'62, 62 L.Ed. 221, 
dismissing error Gilbert v, Phila- 
d3rphia & R:ading Coal & Iron Co., 
16r2 N.y.S. 1121, 176 App.Div. 889. 
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ly writ of error) iS allowed as of right where it ap- 
pears that the case is of the class designated in the 
statute and that the federal question is a real and 
substantial one, and an open one in the supreme 
court.^^ 

Appcal or certiorari. Under the statute, 28 U.S, 
C.A. §§ 344(a), 861a, a final judgment or decree 
of a state court may be reviewed by the United 
States supreme court on appeal where there is 
drawn in question the validity of a treaty or stat¬ 
ute of the United States, and the decision is against 
its validity; or where there is drawn in question the 
validity of a statute of any state, on the ground of 
its being repugnant to the constitution, treaties, or 
laws of the United States, and the decision is in 
favor of its validityA^ Unless the case comes with- 
in the terms of this provision an appeal is not the 
proper mode of review.i^ An appeal is proper 
where the validity of a state statute as construcd by 
the state court is drawn in question on the ground 
of its being repugnant to the federal constitution 
and the decision of the state court is in favor of its 


validity.i^ Ho^c^Vef, to siistain an appeal it is not 
enough that Stii appellant could have launched his 
attack on the validity of a state statute if hc has 
failed to do so4^ 

Under the statute, 28 US.CA. § 344(b), revicw 
by certiorari may be had, in the courfs discretion, 
where there is drawn in question the validity of a 
treaty or statute of the United ^States; or where 
there is drawn in question the validity of a statute 
of any state on the ground of its being repugnant 
to the Constitution, treaties, or laws of the United 
States; or where any title, right, privilege, or im- 
munity is spccially set up or cLainual hy either party 
under the Constitution, or any treaty or statute of, 
or commission held or authority exercised under, 
the United States; and the power to review by 
certiorari may be exercised by the suprtaue court as 
well where the federal claim is sustained as where 
it is dcnied4^ Where the (ptestion is as to a right, 
title, privilege, or immunity clainied under the con* 
stitution, laws, or treaties c)f, or any commission 
held or authority exercised under, the United States, 
the decision, whether for or against the claim as- 


11. U.S.—Memphis Natural Gas Co. 
V. Beeler, Tenn., '62 S.Ct. 857, 315 
U.S. 649, 86 L.Ed. 1090. 

■Writ of error as of rl^ht 
U.S.—Ireland v. Woods, 38 S.Ct. 319, 
246 U.S. 323, 62 U.Ed. 745. dismiss- 
ing- error 117 N.E. 1081, 221 N.T. 
600, affirming 163 N.Y.S. 991, 177 
App.Div. 1—Philadelphia & Read- 
ing Coal & Iron Co. v. Gilberl, 38 
S.Ct. 58, 245 U.S. 162, 62 L.Ed. 221, 
dismissing error Gilbert v. Phila¬ 
delphia & Reading Coal <& Iron Co., 
182 N.Y.S. 1121, 176 App.Div. 889. 

12 . U.S.—^Ex parte Worcester Coun- 
ty Nat. Bank of Worce,gter, 49 S.Ct. 
368, 279 U.S. 347, 73 L.Ed. 733, 61 
A.L.R. 987, modifying Pelition of 
Worcester County Nat Bank of 
Worcester, 1'62 N.E. '217, 26-3 Mass. 
444. 

Under prior statutes 

(1) Formerly, where the federal 
auestion was as to the validity of a 
treaty or statute of, or an authority 
exercised under, the United States, a 
judgment against the validity there- 
of could be .reviewed only by writ of 
error, and' a judgment in favor of 
such validity only by certiorari.— 
Philadelphia & Reading Coal & Iron 
Cp. V. Gilbert, 3'8 S.Ct -58, 245 U.S. 
162, '62 L.Ed. 2'21, dismissing- error 
Gilbert v. Philadelphia & Reading 
Coal & Iron Co., 162 N.Y.S. 1121, 176 
App.Div. 889—25 C.J. p 947 'note 10. 

(2) Where the question was as to 
the validity of a statute of, or an au- 
th^ority exercised under, a state, at- 
tacked as jrepugnant to the constitu¬ 
tion, laws,/or treaties of the United 
States, a decision in favor of the va¬ 


lidity thereof could be reviewed only 
by writ of error, and a decision 
against such validity only by certio¬ 
rari.—First Nat. Bank of Gulhrio 
Center v. Anderson, 46 S.Ct. 135, 269 
U.S. 341, 70 iL.Ed. 2.05, revcrslng 102 
N.W. 6, 196 lowa 587-—'Dahnk(‘.-Walk- 
er Milling Co. v. Bondurant, 4 2 S.Ct. 
106, 267 U.S. 28-2, 66 L.Md, 230, ro- 
versing 215 S.W. 76, 185 FCy. 386— 
Philadelphia & Reading Coal Iron 
Co. V. Gilbert, supra—25 C.J. p 047 
note 12. 


.statute and not m(‘roly on th« state 
couri'H judgnicmt to warrant a r(‘- 
view by writ of ('rror (now aplieal). 
'—1^1 ve Oak Wat<‘r U.s(»rH'' AsH'n v. 
Railroad (^ommls.sfoti of State of Cal- 
ifornia, 46 S.tU. 1 tO, 269 IT.S. .354, 70 
L.Ed. 305, dismlsstng iMTor 219 P. 6C, 
192 Cal. 132. 

Writ of error 

IT.S.—rjiv(‘ Oak Wat(*r TT^5(>rH' Ass’n 
V. Railroad (\mimI.SHlou of Star(‘ 
of Callfornla, supra. 


13. U.S.—Memphis Natural Oa.s Co. 
V. Beeler, Tenn., 62 S.Ct. 857, 316 
U.S. 649, 86 L.Ed. 1090—Lisenba v. 
People of State of California, 62 S. 
Ct. 280, 314 U.S. 219. 86 L.Ed. 166, 
affirming Peophi v. Li.senba, 94 T\2d 
669, 14 'Cal.2d 403, prior opinion 89 
P.2d 39, afflrmed 61 S.Ct. 832, 313 

U. S. 537, 85 L.Ed, 1507. vacated 61 
S.Ct, 956. 313 U.S. 697, 85 L.Ed. 
1550, certiorari granted 61 S.Ct. 68, 
311 U.S. 617, 86 L.Ed. 391—Coleman 

V. Miller, 59 S.Ct. 972, 307 U.S. 433, 
83 L.Ed. 1386, 122 A.iL.R. 695, af- 
flrming 71 P.-2d 618, 146 Kan. 390, 
certiorari granted 68 S.Ct. 7-58, 303 
U.S. 682, 82 L,Ed. 1092. 

Judicial Code was Intended to re- 
strict obligatory appellate Jurlsdlc- 
tlon to a narrow class of cases, and 
to foreclose an appeal as of right 
whonever the prescribed conditions 
have not been rigorously fuldlled.— 
Memphis Natural Gas Co. v. Beeler, 
Tenn., 62 S.Ct. 867, 315 U.S. '649 86 
L.EdL 1090. 

Somethlng more t^au a claim of a 
federal right is necessary. The at¬ 
tack must be on the validity of the- 
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14. IT.S.—Standard OU Co. of Cali¬ 
fornia V. JohnHon, 62 S.tn. 1168, 
316 U.S. 481, 86 L.Ed. 1611, revers- 
ing 119 I\2d 329, 19 Onl.2d 104. 

Writ of error 

U.S.—[»(‘or>lo of State of New York 
cx rcl. Bryant v. ZlinnuTumn. 49 
S.Ct. 61, 278 U.S. 63, 75 L.Ed. 1'84, 
62 A.L.Ft. 786, affirming 150 N.E. 
497, 241 N.Y. 405, 43 A.L.R. 909, 
affirming 210 N.Y.S. -269, 213 App. 
J9iv. 414, affirming Poophi ex rei. 
Bryant v. Sheriff of Eri(» <\)unly, 
206 N.Y.S. 633, 123 MIhc. 859— 
Piake V. Stato of Kansas, 47 S.<U. 
65'5, 274 U.S. 380, 71 L.Ed. 1108, 
reversing Stato v. ElHke, 230 R. 
88 , 117 Kan. '69—Southern Ry. Co, 
V. Commonwealth of Ktmtucky, 47 
S.Ct 542, 274 U.S. 76, 71 L.Ed. 934, 
rovcrsing and denying ctmtlorari 
261 aW. 860, 204 Ky. 38'8. 

15. U.S.—^M-omphlfl Natural Gas Co. 
V. Beeler, Tenn., 62 S.Ct 867, 316 
U.S. 649, 86 L.Ed. 1090. 

16. U.S.—'Grobey v. Townaend, Tex., 
55 S.Ct 623, 206 U.S. 45, 97 A.L.R. 
680, 79 L.Ed. 1292. 
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serted, is reviewable only by certiorari^^ ^nd the the time-they were. presented to the .court or judge 
remedy by appeal is not available.^S the • appeal was allowed, provided/ where 

Appeal improvidently sought and ollowed. Un- such a case there appears to be no reasonable. 
der the statute, 28 U.S.C.A. § 344(c), 861a, if an ground for granting a petition for certiorari, it 

appeal (formerly writ of error) is improvidently shall be competent for the supreme court to adjudge 

sought and allowed where the proper mode of in- to the respondent reasonable damages for his de- 

voking a review is by a petition for certiorari, this lay, and single or double costs.^^ 

alone shall not be a ground for dismissal, but the pa- , . 

pers whereon the appeal was allowed shall be re- Under this provision if an appeal is improvidently 
garded and acted on as a petition for certiorari and allowed the supreme court may dismiss it,20 and, 

as though duly presented to the supreme court at treating the papers as a petition for certiorari,the 


17. U.S.—Coleman v. Miller, 59 S. 
Ct. 972, 307 U.S. 4-33, 83 L.Ed. 1385, 
122 A.U.R. 695, affirming 71 P.2d 
'518, 146 Kan. 390, certiorari grant- 
ed 58 S.Ct 75'8, 303 US. 632, 82 L. 
Ed. 1092—Jordan v. K. Tashiro, 49 
S.Ot 47, 278 U.S. 123, 73 L.Ed. 214, 
affirming K. Tashiro v. Jordan, 256 
P. 545, 201 Cal. 236, 53 A.L.R. 1279, 
■certiorari granted Jordan v. K. 
Tashiro, 48 S.Ct. 527, 277 U.S. 580, 
72 L.Ed. 997—Philadelphia & Read- 
ing Ooal & Iron Co. v. G-ilbert, 38 
S.Ct. 5'8, 245 U.S. 162. '62 L.Ed. 321, 
dismissing error Gilbert v. Phila¬ 
delphia & Reading Coal & Iron Co., 
162 'N.T.S. 1121, 176 App.Div. 889. 
Ala.—State v. Parrish, 5 So.2d 82'8, 
second case, granting: certiorari 
and reversing, App., 5 So.2d 828, 
first case. 

La.—State ex rei. Covington v. 

Hughes, 102 So. 824, 157 La. 652. 
Or.—^^City of Portland v. McSparran, 
129 P.2d 65. 

25 C.J. p 947 note 14. 

Compact hetween. States 

(1) Compact between States sanc- 
tioned by congress involves a ‘Ted- 
eral title, right, privilege, or immuni- 
ty" which, when specially set up or 
claimed in a state court may be re- 
Viewed on certiorari.—^Delaware Riv¬ 
er Joint Toll Bridge Commission, 
Pennsylvania-New Jersey v. Oolburn, 
isr.J., 60 S.Ct. 1039, 310 U.S. 419, 84 
L.Ed. 1287, reversing Colburn v. DeL 
aware River Joint Toll Bridge Com^ 
mission, S A.2d 563, 123 iST.J.Law 197, 
affirming Klement v. Delaware River 
Joint Toll Bridge Commission Penn¬ 
sylvania-New Jersey, 197 A. 896, 119 
N.J.Law 600, certiorari granted Del¬ 
aware River Joint Toll Bridge Com¬ 
mission V. Colburn, 60 S.Ct. 386, 30‘8 
U.S. 549, 84 L.Ed. 462. 

(2) The assent of congress to the 
com'pact does not make it a “treaty 
or statute of the United States" with- 
In Jud.Code § 237(a), 28 U.S.C.A. § 
344(2), warranting a review by ap¬ 
peal.—^Hinderlider v. La Piata River 
& Cherry Creek Ditch Co., 58 S.Ct. 
803, 304 U.S. 92, 82 L.Ed. 1202, re¬ 
versing 70 P.2d 849, 101 Colo. 73, re- 
hearing denied 59 S.Ct. 55, 305 U.S. 
.668, 83 L.Ed. 433. 


Defendauts ou denial of right of 
removal to federal court by state su¬ 
preme court on appeal have remedy 
by certiorari from United States su¬ 
preme court.—Jennings v. Southern 
Ry. Co-, 150 S.E. 309, 152 S.C. 322. 

la U.S.—Coleman v, Miller, 59 S. 
Ct. 972, 307 U.S. 433, 83 L.Ed. 1385, 
'122 A.L.R. '695, allirming 71 P.‘2d 
518, 146 Kan. 390, certiorari grant¬ 
ed 58 S.Ct. 758, 303 U.S. 632, 82 L- 
Ed. 1092—^Hinderlider v. La Piata 
River & Cherry Creek Ditch Co., 
58 S.Ct. 803, 304 U.S. 92, 82 L.Ed. 
1202, reversing 70 P.2d '849, 10-1 
Colo. 73, rehearing denied 59 S.Ct. 
55, 305 U.S. 668, 83 L.Ed. 433. 
Attack ozL tax assessment or levy 
on ground that it infringes a taxpay- 
er's federal rights, privileges, or im- 
munities will not sustain an appeal. 
—Memphis Natural Gas Co. v. Beel- 
er, Tenn., 62 S.Ct. 857, '315 U.S. 649, 
86 L.Ed. 1090. 

Writ of error was not available in 
such a case.—Ex parte Williams, 
Neb., 48 S.Ct. 523, 277 U.S. 267, 72 
L.Ed. 877—Longest v. Langford, 47 
S.Ct. 668, 274 U.S. 499, 71 L.Ed. 1170, 
dismissing error and granting certio¬ 
rari 242 P. 569, 114 Okl. 60, reversed 
48 S.Ct. 218, 276 U.S. 69, 72 L.Ed. 471 
—Grayson v. Harris, 45 S.Ct. 317, 267 
U.S. 352, 69 L.Ed. 652, reversing Har¬ 
ris V. Grayson, 216 P. 446, 90 Okl. 147 
—State of Missouri ex rei. St. Louis, 
B. & M. Ry. Co. V. Taylor, 45 S.Ct. 
47, 266 U.S. ‘200, '69 L.Ed. 247, 42 A. 

L. R. 1232, afiirming State ex rei. St. 

Louis, B. & M- Ry. Co. v. Taylor, 251 
S.W. 3'83, 298 Mo. 474-^Supreme 

Lodge, K. P., V. Meyer, 44 S.Ct. 432, 
265 U.S. 30, 68 L.Ed. 885, aflarming 
Meyer v. Supreme Lodge, K. P., 189 
N.W. 839, 109 Neb. 108—Zucht v. 
King, 43 S.Ct. 24, 260 U.S. 174, 67 L, 
Ed. 194, dismissing error, Tex.Civ. 
App., 225 S.W. 267—SchafC v. J. C. 
Famechon Co., 42 S.Ct. 189, 258 U.S. 
76, 66 L.Ed. 472, dismissing error 176 
N.W. 197, 145 Minn. 108—Tazoo & 

M. V. R. Co. V. City of Clarksdale, 
42 S.Ct. '27, 257 U.S. 10, 66 L.Ed. 104, 
reversing, Miss., '81 So. 178—Citizens’ 
Nat. Bank of Cincinnati v. Durr, 42 
S.Ct. 15, 257 U.S. 99, 66 L.Ed. 149, 
afflrming Anderson v. Durr, 126 N.R 
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57, 100 Ohio St. 251—^New York Cent. 
& H. R. R. Co. V. York & Whitney 
Co., Mass., 41 S.Ct. 509, 256 U.S. 406, 
65 L.Ed. 1016, affirmirig in 'part and 
reversing in part T19 N.E. 855, 230 
Mass. 206—Philadelphia ■& Reading 
Coal & Iron Co. v, Gilbert, 38- S.Ct. 

58, 245 U.S. 162, 62 L.Ed. 221, dis¬ 
missing error Gilbert v. Philadelphia 
& Reading Coal & Iron Co., 162 N.Y.S. 
1121, 176 App.Div. 889. 

25 C.J. p 947 note 14 [a]. 

19. U.S.—Lisenba v. Peo'ple of .State 
of California, 62 S.Ct. 280, 314 U.S. 
219, 86 L.Ed. 166, afiirming People 
V. Lisenba, 94 P.2d 569, 14 Cal.2d 
403, prior opinion 89 P.2d 39, af- 
firmed 61 S.Ct. 832, 313 U.S. -537, 85 
L.Ed. 1507, vacated 61 S.Ct. 956, 
313 U.S. 597, '85 L.Ed. 1550, cer* 
tiorari granted 61 S.Ct. 68, 3'11 U.S 
617, 85 L.Ed. 391. 

20. U.S.—^Lisenba v. People of State 
of California, supra. 

Adverse party may move to dis¬ 
miss writ of error (now appeal).— 
Longest V. Langford, 47 S.Ct. 668, 274 

U. S. 499, 71 L.Ed. 1170, dismissing er¬ 
ror and granting certiorari 242 P. 
569, 114 Okl. 50, reversed 48 S.Ct. 
218, 276 U.S. 69, 72 L.Ed. 471. 

Case hrought on. error and certiorari 
Where the case was hrought on er¬ 
ror and also on petition for certiorari 
and certiorari was the proper mode 
of review, the court dismissed the 
writ of error and granted the petition 
for certiorari.—Grayson v. Harris, 45 
S.Ct. 317, 267 U.S. 352, 69 L.Ed. 352, 
reversing Harris v. Grayson, 216 P. 
446, 90 Okl. 147—Supreme Lodge, K. 
P. V. Meyer, 44 S.Ct. 432, 265 U.S. 30, 
68 L.Ed. 88'o, afiirming Meyer v. Su¬ 
preme Lodge, K. P., 189 N.W. '839, 
109 Neb. 108—Yazoo & M. V. R. Co. 

V. City of Clarksdale, 4'2 S.Ot. 27, 
257 U.S. 10, 66 L.Ed. 104, reversing, 
Miss., 81 So. 178. 

21 . U.S.—Memphis Natural Gas Co. 
V. Beeler, Tenn., 6‘2 S.Ct. 857, 31-5 
U.S. 649, 86 L.Ed, 1090—Lisenba v. 
People of State of California, 62 S. 
Ct. 280, 314 U.S. 219, 86 L.Ed. 166, 
afflrming People v. Lisenba, 94 P. 
2d 569, 14 Cal.2d 403, prior opinion 
'89 P.2d 39, affirmed 61 S.Ct 8-32, 
313 U.S. 537, 85 L.Ed. 1507, vacalt- 
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court may grant^^ or deny^^ the petition for certi¬ 
orari, depending on whether or not the papers dis- 
close a case for review. The party suing out the 
appeal improvidently may be subject to damages and 
costs if there appcars to be no reasonable ground 
for granting a petition for certiorari.24 

§ 273. Persons Entitled to Review 

To entitie one to a review by the United States su¬ 


preme court of a Judigment of a state court he must 
have a personal internet in the matter In question which 
has been adversely atfected by the ruling of the state 
court. 

In order to entitie one to a review by the United 
States supreme court of a jiulgment of a wState court 
hc must have a personal-^ intercst in the matter in 
question,26 which has bcen adversely alYoctocl by the 
ruling of the state court and hc must himsclf 


ed 61 S.Ct. 956, 313 U.S. 597, 85 
L.Bd. 1550, certiorari granted 61 
S.Ct. 68, 311 V.S. 617, 85 L.Ed, 391. 
Writ of error Improvidently allowed 
U.S.—Lrong-est v. Lang-ford, 47 S.Ct. 
668, 274 U.S. 499, 71 L.Ed. 1170, 
disixiissing: error and grrariting* cer¬ 
tiorari 242 P. 669, 114 Okl. 50, re- 
versed 48 S.Ct. 218, 276 U.S. 69, 72 
L.Ed. 471. 

Pormerly, where a review was 
sought in an improper manner, by 
suing out a writ of error where a re¬ 
view could properly be had only by 
certiorari, the supreme court denied 
an applicatiori to convert the writ of 
error nunc pro tunc Into a writ of 
certiorari or to treat it as having 
the efCeqt of a writ of certiorari even 
where both parties consented to the 
granting of the application.—Hogar- 
ty V. Philadelphia & R. R. Co., 40 S. 
Ct 12, 2'50 U.S, 650, 63 L.Ed. 1180, 
dismissing error 99 A. 741, 255 Pa. 
23'6-^26 'C.J. p 947 note 19. 
aa. U.S.—Memphis Natural Gas Co. 
V. Beeler, Tenn., 62 S.Ct. 85 7, 315 
U.S. 649, 86 L.Ed. 1090—Lisenba v. 
People of State of Callfornla, 62 S. 
Ct 280, 314 U.S. 219, 86 L.Ed. 166, 
aflirming People v. Lisenba, 94 P. 
2d 569, 14 Cal.2d 403, prior opinion 
89 P.2d 39, aflirmed 61 S.Ct. 832, 
313 U.S. 537, 86 L.Ed. 1507, vacated 
'61 S.Ct 956, 313 U.S. 697, 85 L.Ed. 
15-50, certiorari granted 61 S.Ct 68, 
311 U.S. 617, 85 L.Ed. 391. 

Writ of error improvldeiitly allowed 
U.S.—Roche V. McDonald, 48 S.Ct 
142, 276 U.S. 449, 72 L.Ed, 365, 53 
A.L.R. 1141, reversing 239 P, 1016, 
136 Wash. 322, 44 AL.R. 444— 
Longest y. Langford, 47 S.Ct. 66'8, 
'274 U.S. 499, 71 L.Ed. 1170, dis¬ 
missing error and granting certio¬ 
rari 242 P. 569, 114 Okl. 50, re- 
versed 48 S.Ct. 218, 276 US. 69, 
72 L.Ed. 47L 

23. Writ of error lmprQvldeB.tly al¬ 
lowed 

U.S.—Wheeler v. Pue, Mont, 48 S.Ct, 
19, 275' U.S. 483, 72 L.Ed. 3S5, de- 
nylng certiorari and dismissing er¬ 
ror Pue V. Wheeler, 255 P. 1043, 78 
Mont 516. ‘ 

,, Or^le^ to sl^ow canse why petition 
'for certiorari ^hould not be denied 
fpr lack of a substantial federal 
question may be issued by the clerk 
on direction of the court—Gaines v. 


State of Washington, Wash., 48 S.Ct 
468, 277 U.S. 81, 72 L.Ed. 793—Wy- 
song V. State of California, Cal., 48 S. 
Ct 421, 276 U.S. 608, 72 L.Ed. 729. 

24. Writ of error 

U.S.—Longest v. Langford, '47 S.Ct 
'668, 274 U.S. 499, 71 L.Ed. 1170, 
dismissing error and granting cer¬ 
tiorari 242 P. '569, 114 Okl. 60, re- 
versed 48 S.Ct 218, 276 U.S. 69, 72 
L.Ed. 471. 

Twenty-flve dollar penalty Imposed 

where writ of error was improvidont- 
ly sued out and no reasonable ground 
appeared for granting certiorari.— 
Chesapeake & O. R. Co. v. Willlam.s 
Slate Co., Va., 46 S.Ct 202, 269 U.S. 
540, 70 L.Ed, 401. 

25. U.S.—Liberty Warehouse Oo. v. 
Burley Tobacco Growors' Co-op. 
Marketlng Ass’n, 48 S.Ct. 201, 276 
U.S. 71, 72 L.Ed. 473, afflrming Lib¬ 
erty V. Burley Tobacco Growers’ 
Co-op. Ass'n, 271 S,W. 695, 208 Ky. 
643—Stewart v. -Kansas City, 36 
S.Ct 15, 239 US. 14, 60 X.;.Ed. 120, 
dismissing error Kansas City v. 
Stewart, 136 P. 241, 90 K'an. 846, 
afflrnied 140 P. 876, 92 Kan. 406. 

25 C.J. p 947 note 21. 

Parties see infra § 276. 

Olflclal intere st 

(1) A county treasurcr has no such 
personal interest In the litlgation as 
entitles hlm to a review In the fed¬ 
eral supreme court of a judgment of 
a state court compelling hlm to ac- 
count to a clty under cerfaln taxing 
statutes in the state, clalmed by hlm 
to be unconstltutional.—Stewart v. 
Kansas City, 36 S.Ct 15, 239 U.S. 14, 
60 L.Ed. 120, dismissing error Kansas 
City V. Stewart, 136 P. 241, 90 Kan. 
846, affirmed 140 P. '876, 92 Kan. 406. 

(2) Other cases.—Smith v. Indiana, 
24 S.Ct 53, 191 U.S. 138, 48 L.Ed. 125, 
dismissing appeal 63 N.E. 26, 214, 64 
N.E. 38, 158 Ind. 643—25 C.J. p 947 
note 21 [a]. 

IMCembers of state senate who vot- 
ed against ratiflcation of proposed 
child labor amondment to Pederal 
Constitutlon, and who claimed that 
their votos wero sufficient to prevent 
ratiflcation, liad such an intereat in 
mandamus proceeding commonced by 
them and other legislators quesUon- 
ing validlty of the legislatlve actlon 
as to give United Sta,tes supremo 
court jurlsdiction to review, on cer- 

176 


tiorari, adverse deelslon of Knnsaa 
.supremo court, which had the 

legislators' Intercast as sufllcient to 
justify it Jn enterialnlng a,nd deeid- 
ing federal questlons ralH('d.-—Cole- 
man v. Millor, 69 S.Ct 972, 307 U.S. 
433, 83 I^.Ed. im, 3 22 695, 

afflrming 71 r.2d 518, 316 Kan. 390, 
certiorari granted 5'K S.(Tt. 768, 303 

U. S. 632, 82 L.Ed. 1002. 

26. U.S.—Conde v. York, N.Y., 18 S. 
Ct 234, 168 U.S. 042, 42 ]..Ed. 611. 

25 C.J. 'p 948 noto 22. 

3Bxeotitor i.s entitled to a review of 
a decision of tho supremo court of a 
stato 30 construlng a statute of the 
United States as to susOaln a elalm 
of croditors against tho cstate which 
he repre.sents.—Hriggs v. Walker, 19 
S.Ct 1, 171 U.S. 466, 43 t^.Ed. 243, 
afflrming 43 S.W. 4 79, 102 Ky. 360, 19 
KyJj, 419. 

Bxplratlon. of term of offloe 

Federal agent, after explratlon of 
term of offleo, was wlthout righi to 
complaln of Jiulgment against hlm, or 
to invoko review by eertlorarl, and 
the fact that surety, Jolntly liablo 
wilh fed(‘ral agont for cohIh, Joined 
in petition for certiorari after expira- 
tion of agont's term, did not prevent 
dlsmissal.—Davis v. I^^reston, 50 S. 
Ct 171, 280 U.S. 406, 74 3..Ed. 614, 
dismissing oortiorari 16 H.W.2d 117, 
118 'Tex. 303, certiorari grani(‘d '50 
Ct 26, 280 U.S. 540, 74 L.Ed. OOJ, cor- 
roetod, Com.App,, 35 aw.2d 403, and 
afflrming, Tex.Civ.App., 264 S.W. 331, 

27. U.S.—Ocean Ins. Co. v. Polloys, 
Me., 13 Pet 157, 10 Ij.Ed. '105. 

26 C.J. p 9 48 noto 23. 

United State» advomely affected 
United States was not priududod 
from review of Judgment donylng It 
priority for dobts duo It as to aecuri- 
tiea dcposltod wlth state treasuror by 
insolvent suroty company, on ground 
that it was not adversely affected, 
becauso entitled to be paid from sur- 
plus, where no order was entered dl- 
recting paymont of surplus to United 
States after paymont of state ert^di- 
tors and It was not ciear that surplus 
would satisfy dalm ef United States. 
—U. S. V. Knott, 66 S.Ct. 902, 29*8 U. 
S. 54 4, 80 UEd. 1321, 104.A.L,U. 741, 
reversing Kelly v. Knott, ,163 $o. 64, 
120 Fla. 580, certiorari grani ed U. S. 

V. Knott, 66 S.Ct. 498, 297 U.S. 700, 80 
L.Ed. 989. certiorari, denied Withers 
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ha ve raised the federal question in the state court.^^ 
A relator suing in the name of the state and in its 
behalf, was held not entitled to sue out a writ of 
error from the supreme court of the United States 
without the consent of the state.29 

§ 274. Raising Federal Question in State 
Court 

To warrant a review by the United States supreme 
court of a decision of a state court it is ordinarily es- 
sential that a federal question have been raised in the 
state court. 

It is not sufficient to warrant a review by the 
United States supreme court of a judgment of a 
state court that a federal question might have aris- 
en in the case,^® or that it was intended to raise ity^^ 
but ordinarily it is essential that such a question 
should have been actually raised in the state court.^^ 
Whether the federal question was in fact raised in 
the state court is itself a federal question to be re- 
solved by the supreme court by an examination of 
the record.^^ 


Showing that questum is a federal one, A conten- 
tion in the state court that there has been a viola- 
tion of a constitutional guaranty which is contained 
in both the ^tate and the federal constitutions does 
not raise a federal question where no referehce to 
the federal Constitution is made, it being presumed 
in such case that the state constitution was intend- 
ed.34 

A party zvho has raised but one federal question 
in the state courts cannot, in the United States su¬ 
preme court, argue, in addition thereto, another, not 
connected with it, not raised in any of the courts 
below, and not necessarily arising on the record, 
although the record discloses facts on which the 
question might have been raised.^^ 

Time and mode of presenting question. Where 
a federal question has been actually considered and 
decided by the state court of last resort, the time 
at which or the method by which such question was 
presented is immaterial as bearing on the right to 
a review in the United States supreme court. 


V. Knott, 56 S.Ot. 498. 297 U.S. 706, 

80 L.Ed. 993, modified Withers v. 

Knott, 168 So. 416. 127 Fla. 241, man¬ 
date conformed to 168 So. 416, 127 

Fla. 241. 

28- U.S.—Puget Sound Power & 
Liight Co. V. King County, 44 S.Ct. 
261, 264 U.S. 22, 68 L.Ed. 541, af- 
firming Puget Sound Power & 
Light Co. V. City of Seattle, 201 P. 
449, 117 Wa.sh. 351, and 207 P. 689, 
117 Wash. 351. 

25 C.J. p 948 note 24. 

Necessity for raising federal ques¬ 
tion in state court generally see in¬ 
fra § 274. 

29. U.S.—Wisconsin v. Prear, 34 S. 
Ct. 272, 231 U.S. 616, 58 L.Ed. 400, 
dismissing error 134 N.W. 673, 135 
N.W. 164, 148 Wis. 456, L.R.A., 
1915B, 569, Ann.'Cas.l913A, 1147. 

30. U.S.—Osborne v. Clark, 27 S.Ct. 
319, 204 U.S. 565, 51 L.Ed. 619, dis¬ 
missing appeal 80 S.W. 64, 112 Tenn. 
483. 

25 C.J. p 948 note 26. 

31. - U.S.^—Matheson v. Branch of 
Bank of State of Alabama at Mo¬ 
bile, Ala,, 7 How. 2 60, 12 L.Ed. 692. 

32. U.S.—Great Northern Ry. Co. v. 
Leonidas, 59 S.Ct. 51, 305 U.S. 1, 83 
L.Ed. 3, affirming Leonidas v, Great 
Northern R. Co., 72 P.2d 1007, 105 
Mont. 302, certiorari granted Great 
Northern Ry. Co. v. Leonidas, 58 S. 
Ct. 759, 303 U.S. 632, 82 L.Ed. 1092— 
White River Lumber Co. v. State 
of Arkansas ex rei. Applegate, 49 
S.Ct. 457, 279 U.S. 692, 73 L.Ed. 903, 
afflrnlingr White River Lumber Co. 
V. State, 2 S.W.2d 25, 175 Ark. 956, 
and fe?hearing denied White River 
Lumber Co. v. State of Arkahsas ex 

36 C.J.S.—12 


rei. Applegate, 50 S.Ct. 78—Liberty 
Warehouse Co. v. Burley Tobacco 
Growers’ Co-op. Marketing Ass’n, 48 
S.Ct. 291, 276 U.S. 71. 72 L.Ed. 473, 
affirming Liberty Warehouse Co. v. 
Burley Tobacco Growers’ Co-op. 
Ass’n, 271 S.W. 695, 208 Ky. 643— 
People of State of New York ex rei. 
Rosevale Realty 'Co. v. Kleinert, 45 
S.Ct. 618, 268 U.S. 646, 69 L.Ed. 1135, 
dismissing error 143 N.E. 750, 237 
N.Y. 580, aiRrming People ex rei. 
Rosevale Realty Co. v. Kleinert, 200 
N.Y.S. 942, 206 App.Div, 712, and 
201 N.Y.S. 935, 207 App.Div. 828. 
Fla.—Williams v. Keyes, 186 So. 250, 
135 Fla, 769. 

25 C.J. p 948 notes 28, 29. 

Decision of federal question by state 
court see supra § 244. 

Persons entitled to review see supra 
§ 273. 

Record showing federal question 
raised in state court see infra § 
279. 

Scope and extent of review see infra 

§ 280 . 

Allowance of writ of error (now 
appeal under statute, 28 U.S.C.A. § 
861a) by the highest court of the 
state did not cure the omission to 
raise the federal question in the state 
court.—Hiawassee River Power Co. 
V. CarolinaTTennessee Power Co., N. 
C., 40 S.Ct. 330, 252 U.S. 341, 64 L.Ed. 
600—25 C.J. p 953 note 46. 

IMterely setting np a general right 
under a federal statute did not hre- 
sent a case within the category of ’^an 
authority exercised under the United 
States,” where the validity of the 
statute was not in question.^—T^l- 
luride Power Tranamission Co. v. Rio 
Grande Western R. Co.,'20 S;Ct, 245, 
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175 U.S. 639, 44 L.Ed. 305, dismissing 
error 51 P. 146, 16 Utah 125. 

33. U.S.—Lovell v. City of Griffin, 

Ga., 58 S.Ct. 666, 303 U.S. 444, 82 
L.Ed. 949, reversing Lovell v. City 
of Griffin, 191 S.E. 152, 55 Ga.App. 
609, vacated 197 S.E. 347, 57 Ga. 
App. 901, conformed to 197 S.E. 
347, 57 Ga.App. 901—Schuylkill 

Trust Co. v. Commonwealth of 
Pennsylvania, 56 S.Ct. 31, 296 U.S. 
113, 80 L.Ed. 91, reversing Com¬ 
monwealth V. Schuylkill Trust Co., 
173 A. 309, 315 Pa. 429—Carter v. 
State of Texas, Tex., 20 S.Ct. 6S7, 
177 U.S. 442, 44 L.Ed. 839. 

34. U.S.— Gibbes v. Zimmerman, S. 
C., 54 S.Ct. 140. 290 U.S. 326, 78 
L.Ed. 342. 

25 C.J. p 949 note 30. 

35. U.S.—Keokuk & H. Bridge Co. v. 
People of State of Illinois, 20 S.Ct. 
205, 175 U.S. 626, 44 L.Ed. 299, af- 
firming 52 N.E. 117, 176 111. 2-67— 
Dewey v. City of Des Moines, 19 
S.’Ct. 379, 173 U.S. 193, 43 L.Ed. 
665, reversing 70 N.W. 605, 101 
lowa 416. 

36. U.S.—Herndon v. Lowry, «57 S. 

Ct. 732, 301 U.S. 242, 81 L.Ed. '1066, 
reversing Lowry v. Hemdon, 186 S. 
E. 429, 182 Ga. 582, vacated 192 S. 
E. 387, 184 Ga. 613—Nickey v. 

State of Mississippi, 54 S.Ct. 743, 
292 U.S. 393, 78 L.Ed. 1323, afflrm- 
ing Nickey v. State, 145 So. 630, 
167 Miss. 650, suggestion of error 
overruled 146 So, 859, 167 Miss. 
650, motion overruled 147 So. 324, 

. 167 Miss. 650. 

25 C.J. p 949 note 33. 

Assignment of error in state su¬ 
preme courtf complaining of the re- 
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However, in order for a right of review tp be fairly 
predicable on the refusal or omission of the state 
court to decide a federal question, the question 
must have been raised and presented at such time 
and in such manner as to bring it properly before 
the state court for considcration.^'^ Where a party 
to an action in a state court spccially claims a right 
under the Constitution or laws of the United States, 
the decision of the state court as to the sufficicncy 
of the allegations to present such claim is not nec- 
essarily conclusivc on the supreme court,^8 although 
it is well established that the decision of the state 
court as to whether or not the claim involving a 
federal right has been properly asserted in such 
court is binding on the supreme court -when it is 
clcar that such decision was rendered in good faith 
and not in a spirit of evasion for the purpose of de- 
fcating the federal right claimed,89 

Preseniing question in trial court. TTie review- 
ing powcr of the supreme court of the United States 


being confined to the judgments and dccrccs of the 
highest state court in which a decision could bc 
had, see supra § 239, it follows that in the greal ma- 
jority of cases the decision which was brought up 
for review is one rendered on appeal from, or writ 
of error to, a lower court of the state, and as it is 
a riilc of almost universal application that ciiiestions 
not raised in the trial court will not be considered on 
appeal, one who desires to save his right of review 
by the United States supreme court must raise the 
federal question on which hc relies in the trial 
court,40 and one who, on appeal or writ of error to 
a state court, raises a federal (lucstion not set iip in 
the trial court, cannot ask a review by the supreme 
court of the United States in case the state appellate 
court declines or omits to considor such question. 

If, however, a federal question is raised in the high¬ 
est court of the state and there considered and 
passed on, the right of review by the United Statos 
supreme court exists, regarclless of whether such 
question was raised in the trial court. 


fu.sal of the chancery court to hold 
that, whether an act of congress or 
the laws of Mississippi governed a 
sale under exeeution, the validity of 
the exeeution was a federal ques¬ 
tion, because the state statutes, If 
applicable, bocame federal statutes 
by adoption, under Rev.St § 916, suf- 
Uoiently raised the question whether 

5 916 conferred validity on the sale 
to authorize review of that question 
in the federal supreme court.—Yazoo 

6 'M!. y. H. Co. V, 'City of Clarksdale, 
42 S.Ct. 27, 257 U.S. 10, 66 L.Ed. 104, 
reversing-, Miss., 81 So. '178. 

37 . U.S.—Herndon v. State of Geor- 
gia, 65 S.Ct. 794, 295 U.S. 441, 79 
L.Ed. 1530, dismissing appeal Hern¬ 
don V. State, 174 S.E. '597, 178 Ga. 
832, rehearing denied 176 S.E. 620, 
179 Ga. 597, and rehearing denied 
Herndon v. State of Georgia, 56 S. 
Ct. 82, 296 U.S. 661, 80 L.Ed. 471. 
25 C.J. p 950 note 34. 

Constitutional questlons waJLved by 
appeal to Intermedlate court 
Under 3 Starr & C.St.Annot.Ill. p 
3114 par '89, where case involves con- 
stitutional question, it must be tak- 
en on error or appeal to the supreme 
court, and, if taken to the appellate 
court on other grounds, the constitu- 
tional questions are waived, and writ 
of error from United States supreme 
court to state supreme court did not 
lie to review decision refusing to 
hear constitutional questions because 
of such waiver, whether the constitu¬ 
tional questions involve state or fed¬ 
eral Constitution.—Central Union 

Telephone Co. v. City of Edwards- 
ville, 48 S.Ct. 90, 269 U.S. 190, 70 L. 
Ed. ,229, dismissing error City of Ed- 
wardsvllle v. Central Union Tele¬ 
phone 'Co., '141 N.E. 206, 309 HI. 482, 


afHrmingr City of Edwardsville v. 
Central Union Telephone Co., 227 111. 
App. 424. 

Question should be raised by plead- 
ings 

U. S.—Gibbos V. Zimmerman, 54 S.Ct. 
140, 290 U.S. 326, 78 'L.Ed. 342. 

Ohio.—Stricker v. Braden, 3,2 Chio N. 
r.,N.S., 209. 

25 C.J. p 960 noto 34 [h]. 

Validity of state statute 

“There are various ways in which 
the validity of a stato statuto may ho 
drawn in question on Iho ground that 
It is repugnant to tho Constitution of 
the United Statos. Ko particular 
form of words or phrases is o.ssen- 
tial, but only that the claim of Inva- 
lidity and the ground thorefor be 
brought to the atlention of tho stato 
court with fair preoision and in duo 
time. And if the n^cord as a wholo 
shows oither expro.ssly or ])y clcar 
intendment that thls was dono, tho 
claim is to bo regarded as having 
been adequately presented."—Poople 
of State of New York ex rei. Bryant 

V. Zimmerman, 49 S.Ct 61, 278 U.S. 
63, 73 L.Ed. 184, 62 A.L.R. 785, af- 
flrming 150 N.E. 497, 241 'N.Y. 405, 43 
A.L.R. 909, afflrming 2'10 N.Y.S. 269, 
213 App.Dlv. 414, afflrming Pooplo ox 
rei. Bryant v. Sheriff of Erie County, 
206 N.Y.S. 633, 123 Misc. 869. 

Averments held sufficient 

(1) Where Georgia exeeutors, in 
their statement of claim to stock as 
against New York administrator with 
will annexed, alleged in Helawaro in- 
terpleader proceedings that Georgia 
courts had determined that testatrix 
was domiciled in Georgia, pleaded 
and proved exemplifled copies of pro¬ 
bate record of Georgia courts and 
applicable Georgia statutes govern- 
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ing domioiliary probato, and prayod 
isHU'anc(^ to th(‘m of now (*ortlfl(‘a(('s 
of stock rolylng on tho full faith 
and erodit clauso of tho fodoral Oon- 
stitution, tho plt*adlng and trial con- 
tontion adoquattdy raised eonstl- 
tutional question.--Ilil<'y v. Now 
York Tru.st Co., Del., 62 S.Ct. 608, 315 

U.S. 343, «6 L.Ed. 885, a/Urmlng Now 
York Trust Co. v. Uiley, Del,, 16 A. 
2d 772. 

(2) Oth(»r oa«(\M.—Btdllngham Hay 
& B. 0. R. Co. V. rWy of N('w What- 
eom, 19 S.Ct. 205, 172 U.H. 3 14, 43 
L.Ed. 460, afllnning 47 P. 236, 1'6 
Wash. 131—-25 O.J. p 950 noto 34 [Jl. 

38. tT.85.«—Covingion Hr. L. Turnplko 
Road Co. V. Sandford, TCy., 17 S. 
■Ct. 19'8, 104 U.S. 578, 41 L.Ed, 560. 

39. U.S.—Hartford L. ,Ins. t-o. v. 
Johnson, Mo., 39 S.Ct. 336, 249 LT.S. 
490. 63 'L.Ed. 770. 

25 C.J. p 95'1 noto 36. 

40 . U.S.—Memphis Naiural Ga» Co. 

V. Hoclor, Tcnn., 62 S.Ct. 857, 315 
U.S. 649, 86 X...Ed. 1090. 

25 UJ. p 951 noto 39. 

41 . U.S.—Pcnnsylvanla It Co. v. Il¬ 

linois 'Brlck Co., 50 S.Ct 5'5fl, 297 
CJ.S. 447, 80 Ed, 796, rehearing 

demioci 56 S.'Ct. 666, 297 U.S. 728, 80 
L.Ed. 1011. 

25 O.J. p 961 noto 40. 

42 . U.S.—Whitfleld V. State of Ohio, 
56 S.Ct. 532, 297 U.S. 431, 80 L.Ed. 
778, afflrming 196 N.E. 164, 129 
Ohio St. 643, dismissing error 197 
N.E. 606, 49 Ohio App. 630, certio¬ 
rari granted Whitfleld v. State of 
Ohio, 66 S.Ct, 141, 290 U.S. 661, 80 
L.Ed. 396—Home Ins. Co. v. Dlck, 
>50 S.Ct. 338, 2*81 U.S. 397, 74 L.Ed. 
926, reversing, Tex.Com.App., 16 S. 

W. 2d 1028, affirming, Civ.App., 8 S. 
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FEDEBAL C0URT8 


§ 27f> 


Question raised an fetition for rehearing. It is 
not sufficient to raise the federal question for the 
first time in a petition for rehearing after judgnient 
has been rendered by the state court/3 tinless the 
court entertains the motion and decides the ques- 
tion'^^ or unless the first opportunity to present the 
question was on the motion for the rehearing.^^ 
Question raised after dedsion and refnand. 
Where a state court has decided a case on appeal 
and remanded it, a federal question raised for the 
first time after such decision, but not considered 
on a second appeal, does not warrant a review by 


the supreme court of the United States.'^® 

Question raised on petition for writ of error. It 
was held that no jurisdiction to review existed 
where the federal question was raised for the first 
time in the petition for a writ of error after final 
judgment in the state court^^ 

§ 275. Parties 

General rules have been applied in determFning prcxp- 
er parties on review of a decision of a state court by 
the supreme court of the United States. 

General rules have been applied in determining" 


W.2d 354—Hili V. Smith, 43 S.Ct. 
219, 260 TJ.S. 59,2, 67 L.Ed. 419, af- 
firming- Smith v. Hili, 122 N.E. 310, 
'232 Mass. 188, 2 A.L.R. 1667—Chi- 
cago, 'R. I. & P. Ry. Co. v. Perry, 
42 S.Ct 524, 259 U.S. 548, 66 L.Ed. 
1056, affirming- Dickinson v. Perry, 
181 P. 504, 75 Okl. 25. 

25 C.J. p 90‘3 note 52 [a], p 952 note 
41. 

43. IT.S.—Herndon v. State of Geor- 
gia, 55 S.Ct 794, 295 U.S. 441, 79 
Lt.Ed. 1530, dismissing appeal Hern¬ 
don V. State, 174 S.E. 597. 178 Ga. 
832, rehearing denied 176 S.E. 620, 
179 Ga. 597, and rehearing denied 
Herndon v. State of Georgia, 56 S. 
Ct '82, 296 U.S. 661, 80 L.Ed. 471— 
McGarrity v. 'Delaware River 
Bridge Commission, 54 S.Ct 565, 
292 U.S. 19, 78 L.Ed. 1095, dismiss¬ 
ing appeal McGarrity v. Common- 
wealth, '166 'A. 895, 311 Pa. 436, and 
rehearing denied McGarrity v. Del¬ 
aware River Bridge Commission, 
54 S.Ct 771, 292 U.S. 607, 78 L.Ed. 
1468—American Surety 'Co. v. Bald- 
win, 53 S.Ct 98, '287 U.S. 156, 77 D. 
Ed. 231, 86 A.L.R. 298, dismissing 
certiorari Baldwin v. Anderson, 299 
P. 341, 50 Idaho 606, certiorari 
granted American Surety Co. of 
New York v. Baldwin, 52 S.Ct 499, 
286 U.S. 536, 76 L.Ed. 1275—Bald¬ 
win V. American Surety Co., 53 S. 
Ct 9'8, 287 U.S. 156, 77 L.Ed. 231, 
86 A.L.R. 298, reversing, C.C.A., 
American Surety Co. of New York 
V. Baldwin, 55 P.2d 555, reversing, 
D.C., 51 P.2d 596, and certiorari 
granted Baldwin v. American Sure¬ 
ty Co. of New York, 52 S.Ct 500, 
286 U.S. 537, 76 L.Ed. 1276—Rooker 
V. Pidelity Trust Co., 43 S.Ct. '288, 
261 U.S. 114, 67 L.Ed. 556, dismiss¬ 
ing error 131 N.E. 769, 191 Ind. 141 
—Citizens’ Nat. Bank of Cincinnati 
V. Durr, 42 S.Ct 15, 257 U.S. 99, 66 
L.Ed. 149, affirming Anderson v. 
Durr, 126 N.E. 57, 100 Ohio St 251 
—^Wall V. Chesapeake & O. Ry. Co., 
41 S.Ct 402, 256 U.S. 125, 65 L.Ed. 
856, dismissing error 125 N.E. 20, 
290 111. 227, reversing 210 IlLApp. 
136. 

25 C.J. p 952 note 42. 


Effect of statute 

Jud.Code § 237, as amended by Act 
Sept 6, 1916, and by Act Febr. 17, 
1922, Comp.StAnnotSuppl. 1923, § 

1214, providing that in any suit in- 
volving the validity of a contract, 
wherein it is claimed that a change 
in the rule of law by the state court 
would be repugnant to the Constitu- 
tion of the United States, the su¬ 
preme court shall, on writ of error, 
reexamine the Judgment, if said 
claim is made in the state court at 
any time before final judgment, did 
not add to the general appellate ju¬ 
risdiction of the supreme court, but 
merely authorized review where a 
federal question has been raised on 
' petition for rehearing, although court 
denied petition without opinion.—Ti- 
dal Oil Co. V. Flanagan, 44 S.Ct 197, 
263 U.S. 444, 68 L.Ed. 382, dismiss¬ 
ing error 209 P. 729, 87 Okl. 231. 

44 . U.S.—Great Northern Ry. Co. v. 
Sunburst Oil & Refining Co., 53 S. 
Ct 145, 287 U.S. 358, 77 L.Ed. 360, 
85 A.L.R. 254, affirming Sunburst 
Oil & Refining Co. v. Great North¬ 
ern Ry. Co., 7 P.2d 927, 91 Mont 
216, certiorari granted Great 
Northern Ry. Co. v. Sunburst Oil 
& Refining Co., 53 S.Ct 7, 287 U.S. 
580, 77 L.Ed. 508—Cumberlapd Coal, 
Co. V. Board of Revision of Tax 
Assessments in Greene County, Pa., 
52 S.Ct 48, 284 U.S. 23, 76 L.Ed. 
146, reversing and remanding caus- 
es Greene County Coal Tax Ap- 
peals, 152 A. 755, 302 Pa. 179, cer¬ 
tiorari granted Cumberland Coal 
Co. V. Board of Revision of Tax 
Assessments, 51 S.Ct. 350, 283 U.S. 
812, 75 L.Ed. 1430—Fleming v. 

Fleming, 44 S.Ct 246, :264 U.S. 29» 
'68 L.Ed. 547, dismissing error 174 
N.W. 946, 194 lowa 71, 1*80 N.W. 
206, 194 lowa, 7'1 and 184 N.W. 296, 
194 lowa 71. 

25 C.J. p 952 note 43. 

45w U.S.—Great Northern Ry. Co. v. 
Sunburst Oil & Refining Co., 53 S. 
Ct 145, 287 U.S. 358, 77 L.Ed. 360, 
85 A.L.‘R. 254, affirming Sunburst 
Oil & Refining Co. v. Great North¬ 
ern Ry. Co., 7 P.2d 927, 91 Mont 
216, certiorari granted Great 
Northern Ry. Co. v. Sunburst Oil & 
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Refining Co., 53 S.Ct 7, 287 U.S., 
•580, 77 L.Ed. 508—Brinkerhoff- 

Faris Trust & Savings Co*. v. Hili, 
50 S.Ct 451, 281 U.S. 673, 74 L.Ed. 
1107, reversing 19 S.W.2d 746, 323 
Mo. 180, certiorari denied 50 S.Ct. 
•86, 280 U.S. 604, 74 L.Ed. 648, re- 
voked 50 S.Ct 152, -280 U.S. 550, 74' 
L.Ed. 608, certiorari granted 50 S. 
Ct 152, 280 U.S. 550, 74 L.Ed. 608, 
conformed to 42 S.W.2d 23, 328 Mo. 
836—State of Missouri ex rei. Mis- 
souri Ins. Co. v. Gehner, 50 S.Ct. 
326, 281 U.S. 313, 74 L.Ed. 870, re¬ 
versing, Mo., 15 S.W.2d 3'34. 
Presentation held not timely 

In prosecution under statute for 
attempt to incite insurrection, where 
trial court instructed jury to acquit 
unless evidence indicated that de- 
fendanfs advocacy would be acted on 
immediately, and state supreme court 
ruled that conviction was proper if 
defendant intended insurrection to 
happen merely within reasonable 
time, contention first raised on mo¬ 
tion for rehearing that statute as 
construed by state supreme court vi- 
olated due process clause of 'Four- 
teenth Amendment was not timely 
presented, requiring disrnissal of ap¬ 
peal, defendant being bound to antici¬ 
pate probability of ruling similar to 
that made over one year previously 
in another case construing same stat¬ 
ute, and holding that state may sup- 
press threatened danger in its incip- 
iency.—Herndon v. State of Georgia, 
55 S.Ct. 794, 295 U.S. 441, 79 L.Ed. 
1530, dismissing appeal Herndon v. 
State, 174 S.E. 597. 178 Ga. '832, re¬ 
hearing denied 176 S.E. 620, 179 Ga. 
597, and rehearing denied Herndon v. 
State of Georgia, 56 S.Ct. 82, 296 U.S. 
661, 80 L.Ed. 471. 

40. U.S.—Yazoo & M. V. R. Co. v. 
Adams, 21 S.Ct. 240, 180 U.S. 1, 45 
L.Ed. 395, reversing 24 So. 200, 317, 
28 So. 956, 77 Miss. 194, 60 L.R.A. 
33, and rehearing denied 21 S.Ct. 
729, 181 U.S. 580, 45 L.Ed. 1011. 

25 C.J. p 952 note 44. 

47 . U.S.—^Hiawassee River Power 
Co. v. Carolina-Tennessee Power 
Co., N.C.. 40 S.Ct. 33;0, 252 U.S. 341, 
64 L.Ed. 600. 

2'5 C.J. p 952 note 45. 
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proper parties on review of a judgment of a state 
'Court by the United States supreme court.^^^ 

foint or separate appeal. Where a joint judgment 
has been rendered against two or more parties in 
the state court, one of them, alone, is not entitled 
to a review by the United States supreme court un- 
Icss there has been a proper summons and sever- 
ance.^^ 

Addiiion or substitution of parties. After the 
expiration of the period within which an appeal to 
the supreme court must be taken, a person will not 
be permitted to become a party to the appeal.^® 
Present members of a state board of election com- 
missioners which, under the statute, is a continuing 
board, might, it was held, be substituted as plain- 
tififs in error on a writ to review a judgment of a 
state court against their predecessors,^! but where 
an official petitions for a writ of certiorari after the 
time for application has expired his successor in 
office may not be substituted.^^ 

§ 276. Proceedings for Review in General 

Proceedings for review of decislons of the United 
States supreme court are regulated by statute and rules 
of the supreme court. 


An appeal to the United States supreme court is 
allowed as of right where the conditions prescribed 
by the statute are fiilfillcd.^3 Whether the proper 
mode of review is by appeal or certiorari has been 
discussed supra § 272. An application for an appeal 
must have been duly made within the time pre¬ 
scribed by statute after entry of the judgment or 
decrcc in the state court.^'* The application for, 
and allowancc of, certiorari are discussed infra § 
277. 

§ 277. Allowance and Is^uance of Certiorari 

An application for a writ of certiorari to review the 
Judgment of a state court must be made In the manner 
and within the time prescribed by statute and rules of 
the United States supreme court. 

The application for the writ is made to the Unit¬ 
ed States supreme court.The petition must af- 
ford adequate information concerning the record 
and csscntial facts and when the case on argument 
differs radically from the one tendered by the pe¬ 
tition on which certiorari was granied the writ will 
bc dismissed.^® The writ is granted or refused in 
the cxcrcisc of the court\s discretion.^>'^ The court 
may grant the writ bccaiise of the nature and im- 
portance of the question raised.^^ 


4B^ State 

(1) State Is a -proper party defend¬ 
ant In a writ of error (now appeal) 
suGd out to review the jud&ment of a 
state court suspendingr collection of 
tolis until the roads were properly 
repaired, although the state was not 
a party to the proceeding leading up 
to the judgment.—Norfolk & S. Turn- 
pike Co. V. Virginia, Va., 32 S.Ct, S2'S, 
225 U.S. 264, 66 L.Ed. 1082. 

(2) The United States supreme 
court did not lack jurisdiction to de- 
termine valldity and effect of rivor 
compact between Colorado and New 
Mexico in suit by diteh company for 
a mandatory injunction against Col¬ 
orado state engineer on ground that 
Colorado and New Mexico were not 
parties to suit and could not be made 
parties.—Hlnderllder v. La Piata 
Piver 'Cherry Creek Diteh Co., 58 
S.Ct. 803, 304 U.S. 92, 82 L.Ed. '1202, 
reversing 70 P.2d 349, 101 Colo. 7‘3, 
rehearing denied 59 S.Ct. 55, 305 U. 
S. 668, 83 U.Ed. 433. 

Persons entitled to review see supra 
5 273. 

49 - U.S.—Morganthau v. Stephens, 
65 S.Ct. 642, 294 U.S. 720, 79 L.Bd. 
1252, denylng certiorari Stephens v. 
Davis, 36 P.2d 816, 140 Kan. 220, 
time extended Morganthau v. Ste¬ 
phens, 56 S.Ct. 6'52—Hartford Ac¬ 
cident & Indemnlty Co. v. Bunn, 52 
S.Ct. 3‘54, 286 U.S. 169, 76 L.Ed. 6'85„ 
dltemlssing appeal Hartford Accl- 
-^dent & Indemnlty Co. v. Natehez 
Inv. Co., 132 So. 636, 161 Miss. 198, ‘ 


suggestion of error ovcrruled 135 
So. 497, 161 Mlss. 198, motlon de¬ 
nied Hartford Accidemt & Indom- 
nity 'Co. v. Bunn, 62 S.Ct. 456, 76 
L.Ed. 1301. 

Summona and scvorance gencrally 
see Appeal and Error § 394. 

Porm of Judgment as controlling 
State appellate court's judgment 
against a'ppellant and surety in ap- 
pcal. bond being joint In form, su¬ 
preme court could not treat judgment 
as several, as regards right of sepa¬ 
rate appeal.—Hartford Accident <& 
Indemnlty Co. v. Bunn, supra. 

60. U.S.—Hartford Accident & In- 
demnity Co. v. Bunn, supra. 

61. U.S.—Marshall v. Dye, 34 S.Ct. 
92, 231 U.S. 260, 58 L.Ed. 206, dls- 
missing appeal 99 N.E. 1, 178 Ind. 
386, Ann.Cas.l9X5C 200. 

62. U.S.—Davis V. Proston, 60 S.Ct. 
171, 280 U.S. 406, 74 L.Ed. 614, 
dlsmisslng certiorari 16 S.W.2d 
117, 118 Tex. 303, certiorari grant¬ 
ed 60 S.Ct 26, 280 U.S. 640, 74 L. 
Bd. 601, corrected, Tex.Com.App., 
35 S.W.2d 403, and afflrming, Civ, 
App., 264 S.W. 331. 

63. U.S.—Memphis Natural Gas Co, 
V. Beeler, Tenn., 62 S.Ct 867, 316 
U.S. 649, 86 L.Bd. 1090. 

64 . U.S.—Hartford Accident & In- 
demnity Co. v. Bunn, 62 S.Ct 364, 
286 U.S. 169, 76 L.Ed. 686, dis- 
misslng appeal Hartford Accident 
& Indemnlty Co. v. Natehez Inv. 
Co.. 132 So. 636, 161 Miss. 198, sug- 
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gestion of error overruled 135 So. 
497, 161 Miss. 198. motlon denied 
ITartford Aeeldont Indemnlty Co. 
V. Bunn, 52 S.Ct. 456, 76 l^.Ed. 1801. 

65. Application to state court (‘annot 
bo made.—Seaboard Air Une B. Co. 
V. Horton, 96 S.R 954, 1 76 N.C. 115. 

66. U.S.—-Erio R. Co. v. Klrktmdall, 
Ohio, 45 SCL 33, 266 U.S. 186, 
69 L.Ed. 236. 

67. U.S.—Betts V. Brady, Md„ 62 S. 
Ct 1262, 316 U.S. 455, 86 L.Ed. 
1595—Ireland v. Woodn, 38 S. 
319, 246 U.S. 323, 62 L.Ed. 745, 
dismlaslng error 117 NE 1081, 221 
N.Y. 600, arnrmlng 163 N.Y.S, 991, 
177 App.Dlv. 1—Philadelphia & 
Readlng Coal & Iron Co. v. Gil- 
bert, 38 S.Ct 58, 246 U.S. 162, 62 
L.Ed. 221, dlamisslng error CUbert 
V. l>hilade’phia & Heading Coal & 
Iron Co., 162 N.Y.S. 1121, 176 App. 
Piv. 889. 

58. U.S.—^Mllofl V. Illinois Cent R. 
Co., Tonn., 62 S.Ct 827, 316 U.S. 
698, 86 L Ed. 1129, certiorari grant¬ 
ed 62 S.Ct 177, 314 U.S. 602, 86 L. 
Ed. 484, rehearing denied 62 S. 
Ct 1037, 316 U.S. 708. 86 L.Ed. 1775 
—Rlley V. New York Truat Co„ 62 
S.Ct 608, 316 U.S, 343, 80 L.Ed. 
886. anOrming New York Truat Co. 
V. Rlley, Del., 16 A.2d 772-—U. S. 
V. Pink, 62 S.Ct 662, 816 U.S. 203, 
86 L.Ed. 796 reve-aln*r 32 NE. 
2d 662, 284 N.Y. 666, afflrming 20 
N.Y.S.2d 666, 269 App.Dlv, 871, ap¬ 
peal granted 20 N.T.S.2d $83, 259 
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Time for applicafion. Under the statute, 28 U.S. 
C.A. § 350, a writ of certiorari must be applied for 
within three months after entry of the judgment 
or decree which it is sought to have reviewed, or 
the petition therefor cannot be entertained.^^ The 
running of the time within which application must 
be made is suspended by the seasonable filing in 
the state court of a petition for rehearing.®^ How- 
ever, the period begins to run from the time of the 
denial or other final disposition of such petition,®^ 
and further suspension cannot be obtained by the 
mere presentation of a motion for leave to file a 
second request for rehearing.^^ 

To what court directed. A writ of certiorari 
should be directed to the state court which holds the 
proceedings as part of its own records and exercis- 
es judicial power over them.63 Where the highest 
court of the state has declined to review the judg¬ 


ment of an inferior or intermediate court, the writ 
is properly dh-ected to the inferior or intermediate 
court, as the case may be.®^ 

Stay pending, and after granting, application for 
Tjorit. Under the statute, 28 U.S.C.A. § 350, exe- 
cution and enforcement of a judgment of a state 
court subject to review in the United States su¬ 
preme court by certiorari may be stayed for a rea- 
sonable time to enable the party aggrieved to ap- 
ply for and to obtain a writ of certiorari. By its 
very terms the statute is limited to cases in which 
the judgment is subject to review by the supreme 
court on certiorari.^^ xhe statute permits a stay 
to be granted by a judge of the court rendering the 
judgment or decree as well as by a justice of the 
United States supreme court.®'^ The application 
should first be addressed to one of the justices of 
the state court.^^ 


App.Div. 886, certiorari granted 61 
S.Ct 960, 313 U.S. 553, 85 L.Ed. 
1616—Nelson v. Sears, Roebuck & 
Co., 61 S.Ct. 586, 312 U.S. 359, 85 
Xi.Ed. 888, 132 A.L.R. 475, reversing 
Sears, Roebuck & Co. v. Roddewig, 
2S2 N.W. 130, 228 lowa 1273, cer¬ 
tiorari granted Roddewig v, Sears, 
Roebuck & Co., 61 S.Ct. 34, 311 

U.S. 630, 85 L.Ed. 401, rehearingr 
denied Nelson v. Sears, Roebuck & 
Co., 61 S.Ct. 803, 312 U.S. 715, 85 
L.Ed. 1145, mandate conformed to 
Sears, Roebuck & Co. v. Nelson, 299 
N.W. 398, 230 lowa 936. 

S9. U.S.—Gypsy Oil Co. v. Escoe, 
48 S.Ct. 112, 275 U.S. 498, 72 L. 
Ed. 393, denying certiorari 258 P. 
906, 126 Okl. 3. 

25 C.J. p 953 note 50. 

:Prom date Mgliest conrt of state 
declines review 

Where the Louisiana supreme 
•court, on an application for a writ 
of certiorari in a case over which it 
liad discretionary jurisdiction, re- 
fused the writ, the time for apply- 
'ing to the United States supreme 
court for writ of certiorari ran from 
the date the writ of certiorari was 
xefused by the Louisiana supreme 
court and not from the date of the 
•decision of the Louisiana court of ap- 
peal.—American Ry. Express Co, v. 
Levee, La., 44 S.Ct. 11, 263 U.S. 19, 
68 L.Ed. 140. 

>eO. U.S.—Gypsy Oil Co. v. Escoe, 48 
S.Ct; 112, 275 U.S. 498, 72 L.Ed. 
393, denying certiorari 258 P. 906, 
126 Okl. 3. 

»61. U-S.^—Citizeps* Bank of Michigan 

City, Ind., v. Opperinan, 39 S.Ct 
330, 249 U.S. 448, 63 L.Ed. 701, dis- 
missing certiorari 115 N.H 55, 188 
Ind. 212. 

<i62. . U.S.—Gypsy Oil Co. v. Escoe, 48 
iCt 112, 275 U.S. 498, 72 L.Ed. 


393, denying certiorari 25^ P. 906, 
126 Okl. 3. 

63. U.S.—Van Huffel v. Harkelrode, 

52 S.Ct 115, 284 U.S. 225, 76 L. 
Ed. 256, 78 A.L.R. 453, reversing 
177 N.E. 587, 123 Ohio St 674, cer¬ 
tiorari granted 51 S.Ct. 550, 283 

U. S. 817, 75 L,Ed. 1433. 

Writ properly directed to superior 
court of UCassachusetts where judg¬ 
ment of superior court was entered 
pursuant to rescript from Massachu- 
setts supreme judicial court—Central 
New England Ry. Co. v. Boston & A. 

R. Co., 49 S.Ct 358, 279 U.S. 415, 
73 L.Ed. 770, affirming New York 
Cent. R. Co. v. Central New England 
Ry. Co., 162 N.E. 324, 264 Mass. 128, 
certiorari granted New England Ry. 
Co. V. Boston & A. R. Co., 49 S.Ct. 
176, 278 U.S. .596. 73 L.Ed, 526—Myers 

V. International Trust Co., 47 S.Ct 
372, 273 U.S. 380, 71 L.Ed. 692, af¬ 
firming Inte -national Trust Co. v. 
Myers, 147 N.E. 591, 252 Mass. 94, 
certiorari granted Myers v, Interna¬ 
tional Trust Co., 45 S.Ct 640, 268 
U.S. 686, 69 L.Ed. 1157—Davis v. L. 
L. Cohen & Co., 45 S.Ct 633, 268 U. 

S. 638, 69 L.Ed. 1129, reversing L. 
L. Cohen & Co. v. Davis, 142 N.E. 
75, 247 Mass. 259. 

64- U.S.—Adam v. Saenger, 58 S. 
Ct 454, 303 U.S. 59, 82 L.Ed. 

649, reversing, Tex.Civ,App.. 101 S 

W.2d 1046, certiorari granted 58 
S.Ct 668, 82 L.Ed. 515. rehear- 
ing denied 58 S.Ct 640, 303 U.S. 666, 
82 L.Ed. 1123, mandate conformed 
to, Civ.App., 119 S.W.2d 687, cer¬ 
tiorari denied Saenger v. Adam, 59 
S.Ct 832, 307 U.S. 628, 83 L.Ed 
1611—^Western'Union Telegraph Co 

V. Priester, 48, ^.Ct 234, 276 U. 
S. 252, 72 L.Ed. 555, reversing 111 
So. 199, 21 Ala.App. 587, certiorar 
granted 47 S.Ct 574, 274 U.S. 727, 
71 L.Ed. 1315, disniissing certiorari 
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111 So. 200, 215 Ala. 435, certio¬ 
rari granted 47 S.Ct 576, 274 U.S. 
727, 71 L-Ed- 1135—^American Ry. 
Express Co. v. Levee, La., 44 S.Ct. 
11, 263 U.S. 19, 68 L.Ed. 140. 

La.—State ex rei. Muslow v. Louisi¬ 
ana Oil Refining Corporation, App-, 
177 So. 476, denying motion 176 
So. 686, affirmed Arkansas Fuel Oil 
Co. V. State of Louisiana ex rei. 
Muslow, 58 S.Ct 832, 304 U.S. 197, 
82 L.Ed. 1287, rehearing denied 58 
S.Ct 1044, 304 U.S. 589, 82 L.Ed. 
1549. 

Status of court rendering judgment 
see supra § 239. 

65. La.—State ex rei. Muslow v. 
Louisiana Oil Refining Corporation, 
supra. 

66. Fla.—^Williams v. Keyes, 186 So. 
250, 135 Fla. 769. 

Decisions of state courts reviewable 
by certiorari see supra § 272. 

67. State court which, may order stay 

(1) Where defendanfs application 
to state supreme court for review 
of judgment of court of appeal was 
denied with statement that judgment 
of court of appeal upholding constitu- 
tionality of act was correct, court of 
appeal thereafter had jurisdiction to 
issue ordter staying execution of 
judgment to permit defendant to pre- 
pare appeal to supreme court of Unit¬ 
ed States on ground that act was re¬ 
pugnant to federal Constitution.— 
State ex rei. Muslow v. LouisiaJna Oil 
Refining Corporation, La.App., 177 
476, denying motion 176 So. 686, af- 
flrmed Arkansas Fuel Oil Co. v. State 
of Louisiana ex rei. Muslow, 58 S.Ct. 
832, 304 U.S. 197, 82 L.Ed. 1287, re¬ 
hearing denied 58 S.Ct. 1044, 304 U. 
S. 589, 82 L.Ed. 1649. . 

(2) State court to which writ of 
certiorari directed see supra notes 
63. 64. 

U.S.—Magnum Import Co. v. 
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The suspension by the state court of its decree 
is a matter wholly within its discretion.®^ If it is 
made to appear that the case is one that would like- 
]y be taken up on certiorari and one in which the 
balance of convenience requires a suspension of its 
decree and a withholding of its mandate, the stay 
order should be granted^^ If the state court re- 
fuses to stay its judgment, the United States su¬ 
preme court will require an extraordinary showing 
before it will grant a stay of the decree pending ap- 
plication for certiorari and even after the supreme 
court has granted a writ of certiorari, it requires 
a ciear case and decided balance of convenience 
before it will grant a stay.'^^ 

Effect of dcnying writ. The denial of a writ of 
certiorari by the supreme court to review the judg¬ 
ment of a state court imparts no cxpression on the 
merits of the case; affirmance of the judgment is 
not inferable from the denial of the writJ^ 

§ 278. Allowance and Issuance of Writ of 
Error 

The writ of error has been abolished, but the vari¬ 
cus statutes regulating writ of error are applicable to 
appeal which is substituted for the writ. 

The writ of error has been abolished by statute. 


Act of January 31, 1928, c 14 § 1, 28 U.S.C.A. 
§ 861a; Act of January 31, 1028, c 14 § 2, as 
amended Act of April 26, 1928, c 440 § 861 b, but 
the various statutes regulating the right to a writ 
of error, defining the relief which may be had there- 
on, and prcscribing the modo of oxorcising that 
right and of invoking such relief, including the pro- 
visions relating to costs, supersedeas, and mandate, 
are applicable to the appeal which is snl)stituted for 
the writ of error. 

A writ of error was allowcd cither by a justicc of 
the supreme court of the United States or by the 
chief justicc or judgc or chancellor of the state 
court whose judgment it was soiighl to review. 
An application for the writ was nol all()wal)le as a 
matter of right, but its allowance was determinecl 
from an examination of the record and if ihe 
dccision of the state court was plainly right it was 
proper to deny the writ.*^^ 

Assignmcnts of error. AssignnKiiits of error 
which simply alleged in various forms that Ihe stale 
court erred in its decision of the cause presented 
no fcdcral question for consideration by the supreme 
court.*^® Where the record of a case in the state 
court was properly brouglit on writ of error lie- 


HoulJigant, Inc., 43 S.Ct. 531, 262 
U.S. 159, 67 L.Ed. 922. 

Fla.—Williams v. Keyes, 186 So. 260, 
267, 135 Fla. 769. 

69. Fla.—^Williams v. Keyes, supra. 
“It Involves no disrespect for the 

Supreme Court of the United States 
for the Supreme Court of a state 
to refuse to withhold its mandate or 
to suspend the operalion of its judg¬ 
ment pending application for certio¬ 
rari.”—^Williams v. Keyes, supra. 

70. Fla.—^Williams v. Keyes, supra. 
Interpretation of state statute as af- 

fected Tby state coustltution 
The balance of convenience does 
not require suspension of state su¬ 
preme courfs judgment, on which 
writ of ouster in quo warranto pro- 
ceeding was predicated, to enable re- 
spondents to apply to federal su¬ 
preme court for writ of certiorari to 
review judgment, where ultimate 
question was interpretation of state 
statute as affected by sectlon of 
state constitution repeatedly con- 
strued as authorizing thing com- 
plained of before respondents took 
office.—State ex rei. Gibbs v. Couch, 
190 So. 818, 139 Fla. 709. 

Securlty for stay 

In the discretion of the court the 
stay may be granted without giving 
securlty, especially where the judg¬ 
ment is otherwise secured.—State ex 
rei. Muslow v. Louisiana 011 Hefin- 
ing Corporation, La-App., 177 So. 476, 


denying motion 176 So. 686, affirmocl 
Arkansas Puol Oil Co. v. Stato of 
Loui.siana cx rei. Muslow, 58 S.Ct. 
832, 304 U.S. 197, 82 L.Kd. 1287, re- 
hearing denied 58 S.Ct. 1044, 304 U. 
S. 589, 82 L.Fd. 1549. * 

Vacatlon of order staylng exeoutlon 
An order staying t'X(H‘ution of judg¬ 
ment to pormit defendant to perfcct 
appeal to supreme court of United 
States on ground that act, validlty of 
which was upheld by court of ap¬ 
peal, was repugnant to federal Con¬ 
stitution, would not be Vacated on 
ground that no federal question was 
shown by ploadings, sinco such issuo 
was premature.—State ex rol. Mua- 
low V. Louisiana Oil Itellning C2or- 
poration, supra. 

71. U.S.—Magnum Import Oo. v. 
Houbigant, Inc., 43 S.Ct. 531, 262 
U.S. 159, 67 L.Ed. 922. 

Fla.—^Williams v. Keyes, 186 So. 250, 
136 Fla. 769. 

72. Conn.—New York, N. H. & H, R. 
Co. V. California Fruit Growers Ex- 
change, 6 A.2d 353, 125 Conn. 241, 
certiorari denied California Fruit 
Growers Exchange v. New York, N. 
H, & H. R. Co., 60 S.Ct. 79, 308 
U.S. 567, 84 U.Ed. 476. 

, However, it has Ixicn statod that, 
while the denial does not mcan that 
the supreme court aPproVed of tho 
opinion, it does mean that the do- 
cision was approved,—Bartosik v. 
Chicago River & Indiana R. Co., 266 , 
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Tll.App. 28, certiorari d(ml('d 53 S.Ct. 
4 01, 288 U.S. OOi), 77 IjUCd. 983. 

Further, jl has l»f'en sald tbal 
wlu‘rt^ lh(‘ fed(‘ral question Involvixi 
was lh(‘ emu'i on lln* 

ixdition for the writ the denial of 
th(^ writ would appear to Ik> com.du- 
slv(^ In view of Hur)rt‘nu‘ t\mrt Hules, 
rule 38,—Campbell lUver MUIh Oo. 
V. Chicago, M., St. V, U. U. <\k, 
C.Wash., 42 F.2d 775, ntllrmixl, (\C.A.,. 
Chicago, M. St. U. C:. I*. U. Co. v. 
Campbell Rlv(‘r Mills Co., 5.3 R2d 69, 
certiorari demied 52 S.tn. 310, 2H5 U.S. 
536, 76 UEd. 030. 

Judgmeat remala» midl«turbftd on 

federal suprerm* court's dlsmissal of 
certiorari wril.*-vEtna, Ins. Co. v. 
Tiyde, 34 S.W.2d 85, 327 Me. 115. 
Eff(a',t of donlal of certiorari to cir¬ 
culi court of appcals supra 5 
204. 

73. U.S.—Uutlcr V. (Jage, Colo., 11 
S.Ct. 236, 138 U.S. 52. 34 L.Fd. 869. 

25 O.J. p 953 noto 53—3 O.J. p 1081 
noto 14. 

74. U.S.—Twltchell V, Common- 
wealth of Ptmnsylvania, X*a„ 7 
Wall. 321, 19 L.Nd. 223. 

Cal.—Grofjly v. Townsond, 26 Oal. 604. 

76. U.S.—Ex parte Spios, 111., 8 S. 
Ct. 21, 123 U.S. 131, 31 L.Ed* 80. 

76. U.S.—Stlckney v. Kelsoy, N.Y., 

28 S.Ct. 508, 209 U.S. 419, 62 
863. 
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cause it involved the validity 'of a state statute un¬ 
der the federal constitution, see supra § 272, plain- 
tiff in error could also assign any other ground of 
error based on an adverse decision on any right, ti- 
tie, privilege, or immunity claimed under federal 
laws although such assignment could have been 
made the basis only of a writ of certiorari.'^'^ 

Time for issuing writ. The provision in the Unit¬ 
ed States Revised Statutes that a writ of error from 
the supreme court to a state court must be brought 
within two years after the entry of the judgment 
or decree sought to be reviewed, with a saving 
clause for persons under disability, was not affected 
by the Circuit Court of Appeals Act of 1891 or by 
the Judicial Code, the latter containing nothing on 
the subject; but in 1916 it was enacted that no writ 
of error to bring up any cause for review by the su¬ 
preme court should be allowed or entertained unless 
duly applied for within three months after entry of 
the judgment or decree complained of78 Where 
there was a petition for a rehearing, the time did 
not begin to run until it was finally disposed ofJ9 

To what court directcd. A writ of error was di- 
rected to the state court which held the proceedings 
as part of its own records and exercised judicial 
power over them,S0 which was not necessarily the 


court that rendered the judgment.^l If the highest 
state court had, after judgment, sent its record and 
judgment in accordance with the law of the state to 
an inferior court and directed entry of the judgment 
there, a writ of error could be sent either to the 
highest court or to the inferior court,but, accord- 
ing to general practice, it was sent in such a case 
only to the inferior court,^^ and it was unnecessary 
and inadvisable to direct a writ of error to each 
court.^^ Where the writ of error was sued out be- 
fore the highest court had thus remitted its judg- 
ment and record to the court below, the writ of er¬ 
ror was directed to the former court.^S If the law 
required the highest court to retain its records, and 
they were not in practice sent down to the inferior 
court, the writ of error could go only to the highest 
court.^® 

In those States, or in those cases, where the high¬ 
est court did not have possession of the record, and 
did not render a judgment, but decided questions 
certified by the inferior courts, and merely issued a 
rescript directing the latter what judgment to ren¬ 
der, the writ was addressed to the lower court. 

Security for costs. A party suing out a writ of 
error from the supreme court to a state court was 
required to give security for costs.^® 


77. U.S.—Prudential Ins. Co. of 

America v. Oheek, 42 S.Ct 516, 259 
■U.S. 530, 66 L.Ed. 1044, 27 A.L.R. 
27, affirming, Cheek v. Prudential 
Ins. Co. of America, Mo.App., 223 
S.W. 754. 

7Qn U.S.—Puget Sound Power & 
Light Co. V. King County, 44 S. 
Ct. 261, 264 U.S. 22, 68 L.Ed. 

541, afRrming Puget Sound Power 
.& Light Co. V. City of Seattle, 201 
P. 449, 117 'Wash. 351, and 207 P. 
689, 117 'Wash. SSl—Allen v. South¬ 
ern Pac. R. Co., 19 S.Ct. 518, 173 U. 
S. 479, 43 L.Ed. 775, dismissing 
appeal 44 P. 796, 112 Cal. 455— 
Cummings v. Jones, La., 104 U.S. 
419, 26 L.Ed. 824. 

'Wliat constituted “judgment” 

Under Remington Comp.St.^Wash. 
§ 10, relating to "decisions" of the 
departments of the supreme court of 
Washington, and, § 11, relating to 
hearings en banc, and providing for 
the issuance of a “judgment” on the 
decision of a department after a 
hearing en banc, such judgment of 
the court en banc, and not a de¬ 
cision of a department, was the 
“judgment” referred to in Act Sept. 
6, 1916, § 6, Comp.St. § 1228a, re- 
quiring a writ of error in the United 
States supreme court to be taken 
within three months after entry of 
“judgment” complained of.—^Puget 
Sound Power & Light Co. v. King 
County, 44 S.Ct 261, 264 U.S. 22, 


68 L.Ed. 541, aflfirming Puget Sound 
Power & Light Co. v. City of Seattle, 
201 P, 449, 117 Wash. 351, and 207 P. 
689, 117 Wash. 351. 

79. U.S.—Northern Pac. R. Co. v. 
Holmes, Wash., 15 S.Ct 28, 155 U. 
S. 137, 39 L.Ed. 99. 

Writs sued out before and after re¬ 
hearing 

Where writ of error was sued out 
while an application for rehearing 
was pending, and after denial of re¬ 
hearing, a second writ of error was 
sued out, plaintiff in error could re- 
ly on second writ and the one first 
taken would be dismissed.—Ohio Pub¬ 
lic Service Co. v. State of Ohio ex 
rei. Fritz, 47 S.Ct 480, 274 U.S. 12, 
71 L.Ed, 898, reversing 149 N.E. 129, 
113 Ohio St 325. 

80. U.S.—Tumey v. State of Ohio, 
47 S.Ct 437, 273 U.S. 510, 71 L.Ed. 
749, 50 A.L.R. 1243, reversing Tum¬ 
ey V. State, 155 N.E. 698, 115 Ohio 
St 701—^Hodges V. Snyder, 43 S.Ct. 
436, 261 U.S. 600, 67 L.Ed. 819, af¬ 
firming 186 N.W. 867, 45 S.D. 149. 

25 C.J. p 953 note 63—3 C.J. p 1206 
note 85. 

Where highest court bf state decllned 
to review 

U.S.—Randall v. Board of Com'rs of 
Tippecanoe County, Ind., 43 S.Ct. 
252, 261 U.S. 252, 67 L.Ed. 637, 
dismissing error 131 N.E. 776, 77 
Ind.App. 320. 

25 C.J. p 953 note 63 [a]. 
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81. U.S.—Webster v. Reid, lowa, 11 
How. 437, 13 L.Ed. 761. 

82. U.S.—^Atherton v. Fowler, Cal., 
91 U.S. 143, 23 L.Ed. 265. 

S.D.—Simonson v. Monson, 153 N.W. 

1020, 36 S.D. 245. 

3 C.J. p 1206 note 86. 

83. U.S.—Hodges v. Snyder, 43 S. 
Ct 435, 261 U.S. 600, 67 L.Ed. 819, 
affirming 186 N.W. 867, 45 S.D. 149. 

25 C.J. p 954 note 66. 

84. U.S.—Denver & R. G. R. Co. v. 
City and County of Denver, Colo., 

,39 S.Ct 450, 250 U.S. 241, 63 L.Ed. 
958. 

85. U.S.—Murphy v. John Hofman 
Co., N.Y., 29 S.Ct 154, 211 U.S. 
562, 53 L.Ed. 327—Wurts v. Hoag- 
land, N.J., 105 U.S. 701, 26 L.Ed. 
1109. 

86. U.S.—^Atherton v. Fowler, Cal., 
91 U.S. 143, 23 L.Ed. 265. 

87. U.S.—National Leather Co. v. 
Commonwealth of Massachusetts, 
48 S.Ct 534, 277 U.S. 413, 72 L. 
Ed. 935, affirming 152 N.E. 916, 256 
Mass. 419. 

25 C.J. p 954 note 70. 

88. U.S.—Galla way v. State Nat 
Bank of Ft.Worth, Tex., 22 S.Ct 
811, 186 U.S. 177, 46 L.Ed. 1111. 

25 aj. p 954 note 71. 
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Citatiori, When a writ of error was issued by 
the supreme court to a state court, the citation was 
required to be signed by the chief justice or judge 
or chancellor of the court rendering the judgment 
or passing the decree complained of, or by a justice 
of the supreme court of the United States.Mak- 
ing a writ of error to a state court and the citation 
thereon returnable “within thirty days from the date 
hereof’ was a substantial compliance with the rule 
requiring writs and citations to be made returnable 
‘'not exceeding thirty days from the day of signing 

the citation.”90 

Effect of mrit. The allowance of a writ of error 
by a justice of the United States supreme court was 
a prima facie showing that a meritorious fedcral 
question was involved.^l 

A writ of error from the supreme court to a state 
court removed the case to the supreme court, ^2 
usually suspended the jurisdiction of the state court 
until it was again restored by some act of the su¬ 
preme court.93 The issuance of the writ of error 
did not, however, vacate the judgment of the state 
court, but such judgment continucd in force until 
it was reversed.^^ The state court had no powcr to 
set aside^^ or pass on the rcgularity of^® the writ. 
Where the order of the chief justice of a state court 
granting a writ of error from the fedcral supreme 


court merely followed the fedcral statute, petition- 
er’s failure subsequently to comply with the statute 
by lodging a copy of the writ in the clerk^s office 
for respondentes use did not affect the validity of' 
the order that the writ should operate as a super¬ 
sedeas.^'^ 

Where the case involved matters not involvcd in 
the writ of error, the state court could proceed with 
respect to such matters. 

Where a writ of error was allowed by the judge 
of a state supreme court to the United States su¬ 
preme court, but no writ of error had been issued,» 
the elerk of the state court was not bound to tratis- 
mit to the United States supreme court a truo copy 

of the record.^2 

§ 279. Necessity and SufEciency of Showing 
of Jurisdiction 

The facts necessary to give the United States su¬ 
preme court Jurisdiction to review a decision of a state 
court must either appear on the record or be necea- 
sarily deducible therefrom. 

On review of a decision of a state court by the 
United States supreme court the appellant or pc- 
titioncr has the burden to show anirmatively tliat 
the supreme court has jurisdiction.’^ The facts 
which give the United States supreme court juris- 


89. XJ.S.—Havnor v. New York, 18 
S.Ct. 631, 170 U.S. 408, 42 L.Ed. 
1087. 

25 C.J. p 954 note 72. 

90. tr.S.—Seaboard Air Line R. Co. 
V. Horton, 34 S.Ct. 635, 233 U.S. 
492, 498, 68 L.Ed. 1062, reverslng 78 
S.E. 494, 162 N.C. 424. 

26 C.J. p 964 note 73. 

91. Mich.—Red Star Motor Drivera' 
Ass'n V. City of Detroit, 210 N.W. 
496, 236 Mich. 422, staying: exeeu- 
tion of decree 208 N.W. 602, 234 
Mich. 398, and error dismissed 48 
S.Ct. 27, 275 U.S. 486, 72 L.Ed. 386. 

92. U.S.—Ex parte Chetwood, Cal., 
17 S.Ct. 385, 165 U.S. 443, 41 L.Ed. 
782. 

26 C.J. p 954 note 74. 

93. Kan.—Larabee Flour Mills Co. v. 
Missouri Pac. R. Co., 116 P. 901, 
85 Kan, 214. 

Mass.—Duart v. Simmons, 128 N.B. 
32, 236 Mass, 226, certiorari denied 
Simmons v. Duart, 41 S.Ct. 13, 
254 U,S. 638, 65 L.Ed. 451. 

26 C.J. p 964 note 76. 

94. Kan.—Larabee Plour Mills Co. v. 
Missouri Pac. R. Co., 116 P. 901, 86 
Kan. 214. 

IJass.—Duart V. Simmons, 128 N.B. 
32, 236 Mass, 225, certiorari de¬ 
nied Simmons v. Duart, 41 S.Ct. 13, 
254 U.S. 638, 65 L.Ed. 461. 


Supersedeas 

(1) Where a writ of error was Is¬ 
sued by the supreme court of the 
United States to the supreme court 
of the state, Its allowance did not 
supersede the Judg^ment, but the tak- 
ing- of the bond and the superse¬ 
deas itself was the action of the 
supreme court which brought about 
the supersedingr of the judgment.— 
Larabee Flour Mills Co. v. Missouri 
Pac. R. Co., 116 P. 901, 85 Kan. 214. 

(2) Where writ of error to United 
States supreme court, to review Judg- 
ments of court of appeals on appeal 
from orphans’ court, was sued out 
later than sixty days after laat of 
judgments to be reviewed, it did not 
operate as a supersedeas or «tay 
proceedlngs In the orphans' court.— 
Marx V. Reinecke, 127 A. 480, 146 Md. 
603, error dismissed 46 S.Ct. 204, 
270 U.S. 664, 70 L.Ed. 788. 

(3) Attachment against deposed 
exeeutor for failure to obey previ- 
ous orders and turn over assots of 
estate will not be suspended pend- 
Ing writ of error sued out to the 
fedcral supreme court, taken more 
than sixty days after last of Judg- 
ments to be reviewed, where ho has 
persistently refuaed to comply with 
orders of orphans' court, notwith- 
standing granting of repeated indul- 
gences.—Marx v. Reiriecke, supra. 
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95. Ky.—Ohlo nivor Conlract Co. v. 
Gonion, 189 S.W. 451, 172 Ky. 405. 

N.C.—State v. Wllson, 28 S.E. 564, 
121 N.C. 426, 61 Am.S.H. 672. 

25 C.J. p 954 note 77. 

96. N.C.—Stato V. WilHon, «upra. 
97- Ky.—Ohlo Rivor (k>ntract Co. v. 

Gordon, 189 S.W. 451, 172 Ky. 405. 

98. tTtah.—Crand <!!ent. Mln. (‘Jo. v. 
Mammoth Mln. Co., 104 V, 573, 86. 
Utah 364, Ann.Ca8.l9i2A 254. 

26 C.J. p 955 note 80. 

Reheturing 

The stato auprome court has juris¬ 
diction under lis rulca to hoar a mo- 
tion for rchearing or modificat Ion of 
judgment to corn^ct mlstakon, If nicd 
wilhin time, notwlthstanding a writ 
of error to thu Hupnune court of the 
United States has bc(m allowed and 
citation aerved.—Court of Tndustrlal 
Relatlons v. Charles Wolff F»aeking 
Co., 227 P. 24 9, 114 Kan. 487, modlfy* 
ing 219 P. 269, 114 Kan. 304, reveraed 
on other grounds Chas. Wolff Pack- 
ing Co. V. Court of Industria! Re- 
lations of Kansaa, 46 S.Ct. 441, 267 
U.S. 662, 69 L.Ed. 786. 

99. U.Si—Bx parte Ralston, La., 7 
S.Ct. 317, 119 U.S. 6X3, 30 L.Bd. 
606. 

1. U.S.—Oorman v. Washington 
University, 62 S.Ct. 962, 316 U.S. $8, 
86 L.Ed. 1300, dlsmlsalng certiorari 
Washington Univeraity v. Gormam 
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diction to review a decision of a state court should 
•either appear on the record or be necessarily de- 
•ducible therefrom.2 Thus it must affirmatively ap¬ 
pear from the record that a federal question was 
raised in the state court,^ that its decision of the 


federal question was necessary to the determination 
of the cause,4 and that the federal question was ac- 
tually decided or that the judgment could not have 
been given without deciding" it.^ Whether these re- 
quirements have been met is itself a federal ques- 


Mo., 153 S.W.2d 35, certiorari 
granted 62 S.Ct. 301, 314 U.S. 604, 
86 L.Ed. 486—Memphis Natural 
Gas Co. V. Beeler, Tenn., 62 S.Ct. 
857, 315 U.S. 649, 86 L.Ed. 1090. 

2 . U.S.—Southwestern Bell Tele- 
phone Co. v. State of Oklahoma, 68 
S.Ct. 528, 303 U.S. 206, 82 L.Ed. 
751, dismissing- appeal Southwest¬ 
ern Bell Telephone Co. v. State, 
71 P.2d 747, 181 Okl. 246—West 
Ohio Gas Co. v. Public Utilities 
Commission of Ohio, 55 S.Ct. 316, 
294 U.S. 63, 79 L.Ed. 761, revers- 
ing West Ohio Gas Co. v. Pub¬ 
lic Utilities Commission (City of 
Lima), 191 N.E. 105, 128 Ohio St. 
301, conformed to 196 N.E. 674, 129 
Ohio St. 670. 

25 C.J. p 926 note 73 [a], 74 [aj, p 
955 note 81—3 C.J. p 1081 note 14. 
Scope of review see infra § 280. 
Snmmons and severance 

(1) Where only one party to a 
Joint judgment seeks a review, the 
record must disclose summons and 
severance.—Morganthau v. Stephens, 
55 S.Ct 642, 294 U.S, 720, 79 L.Ed. 
1252, denying certiorari Stephens v. 
Davis, 36 P.2d 316, 140 Kan. 220, time 
extended Morganthau v. Stephens, 66 
S.Ct 662. 

(2) Summons and severance see 
supra § 275. 

Records showlng Jurisdictioii 

U. S.—Schuylkill Trust Co. v. Com- 
monwealth of Pennsylvania, 66 S. 
Ct 31, 296 U.S. 113, 80 L.Ed, 91, re- 
versing Commonwealth v. Schuyl¬ 
kill Trust Co., 173 A. 309, 315 Pa. 
429. 

25 C.J. P 955 note 81 [e]. 

Jizisteiice and meaning of contract 

The fact that omissions in record 
•on appeal from New York court of 
appeals in a case involving question 
whether “contract” clause of federal 
Gonstitution applied to antenuptial 
instrument executed by wife and to 
state statute applied thereto by state 
■courts might have been due to stat- 
utory restriction on right of survivor 
to testify under New York law did 
not authorize United States supreme 
•court to guess as to existence of a 
•contract or its meaning under appli- 
•cable rules of law.—Irving Trust Co. 

V. Day, 62 S.Ct. 398, 314 U.S. 556, 
86 L.Ed. 452, 137 A.L.K. 1093, afflrm- 
ing In re McGlone’s Will, 32 N.E-2d 
639, 284 N.Y. 627, reversing 17 N.Y. 
S.2d 316, 258 App.Div. 696, reversing 
13 N.Y.S.2d 76, 171 Misc. 612. 

Z. U.S.—-International Steel & Iron 
Co. v. iNational Surety Co., Tenn., | 


56 S.Ct 619, 297 U.S. 657, 80 L.Ed. 
961—Lynch v. People of New York 
ex rei. Pierson, 55 S.Ct 16, 293 U. 
S. 52, 79 L.Ed. 191, dismissing cer¬ 
tiorari People ex rei. Pierson v. 
Lynch, 189 N.E. 684, 263 N.Y. 533, 
affirming 263 N.Y.S. 259, 237 App. 
Div. 763, certiorari granted. Lynch 

V. People of State of New York ex 
rei. Pierson, 54 S.Ct 630, 292 U.S. 
616, 78 L.Ed. 1474, and reargument 
denied People ex rei. Pierson v. 
Lynch, 195 N.E. 141, 266 N.Y. 431 
—^Whitney v. People of State of 
California, 47 S.Ct 641, 274 U.S. 
357, 71 L.Ed. 1095, vacating 46 S. 
Ct 22, 269 U.S. 530, 70 L.Ed. 396. 
and affirming People v. Whitney, 
207 P. 698, 57 Cal.App. 449, and re- 
hearing granted Whitney v. People 
of State of California, 46 S.Ct 120, 
269 U.S. 538, 70 L.Ed. 400—Live 
Oak Water Users* Ass"n v. Railroad 
Commission of State of California, 
46 S.Ct 149, 269 U.S. 354, 70 L. 
Bd. 305, dismissing error 219 P. 
65, 192 Cal. 132—^House v. Road 
Improvement Dist No. 2 of Con- 
way County, Ark., 46 S.Ct. 60, 266 
U.S. 175, 69 L.Ed. 229, dismissing 
error House v. Road Improvement 
Dist. No. 2, Conway County, 251 
S.W. 12, 158 Ark. 330, and 251 S. 

W. 21, 158 Ark. 357—Missouri Pac. 

R. Co. V. Hanna, 45 S.Ct 36, 266 
U.S. 184, 69 L.Ed. 235, dismissing 
error 247 S.W. 1044, 157 Ark. 32— 
Rooker v. Fidelity Trust Co., 43 

S. Ct 288, 261 U.S. 114, 67 L.Ed. 
556, dismissing error 131 N.E. 769, 
191 Ind. 141. 

25 C.J. p 955 note 82, 

Necessity for raising federal question 
in state court see supra § 274. 

That there may be hidden in the 
record a question which, if it had 
been raised, would have been of a 
federal nature is not enough.—Mel¬ 
lon V. 0’Neil, 48 S.Ct 62, 275 U.S. 
212, 72 L.Ed. 245, dismissing error 
and denying certiorari 0’Neil v. Da¬ 
vis, 213 N.Y.S. 871, 215 App.Div. 766. 

4 . U.S.—^Honeyman v. Hanan, 67 S. 
Ct 350, 300 U.S. 14, 81 L.Ed* 476, 
vacating 3 N.E.2d 186, 271 N.Y. 
664, affirming 285 N.Y.S. 527, 246 
App.Div. 781, reargument denied 
285 N.Y.S. 1084, 246 App.Div. 829, 
and afflrmed 9 N.E.2d 970, 275 N.Y. 
382, remittitur amended 11 N.E.2d 
788, 275 N.Y. 625, appeal dismissed 
58 S.Ct 273, 302 U.S. 375, 82 L.Ed. 
312, remittitur amended 3 N.E.2d 
473, 271 N.Yi 662, reargument 

granted and amondment of remit¬ 
titur denied 8 N.E.2d 618, 274 N. 


r Y. 490—Lynch v. People of New 

' York ex rei. Pierson, 55 S.Ct. 16, 
293 U.S. 52, 79 L.Ed. 191, dismiss¬ 
ing certiorari People ex rei. Pier¬ 
son V. Lynch, 189 N.E. 684, 263 
N.Y. 533, affirming 263 N.Y.S. 259, 
237 App.Div. 763, certiorari grant¬ 
ed Lynch v. People of State of 
New York ex rei. Pierson, 54 S. 
Ct 630. 292 U.S. 616, 78 L.Ed. 1474, 
and reargument denied People ex 
rei. Pierson v. Lynch, 195 N.E. 141, 
266 N.Y. 431. 

25 C.J. p 955 note 82. 

Materiality of federal question see 
supra § 244. 

5. U.S.—McGoldrick v. Gulf Oil Cor¬ 
poration, 60 S.Ct 375, 309 U.S. 2, 
84 L.Ed. 536, dismissing certiorari 
Gulf Oil Corporation v. McGold¬ 
rick, 22 N.E.2d 480, 281 N.Y. 647, 
affirming 9 N.Y.S.2d 544, 256 App. 
Div. 207, certiorari granted Mc¬ 
Goldrick V. Gulf Oil Corporation, 60 
S.Ct 260, 308 U.S. 545, 84 L Ed. 
459, motions granted Gulf Oil Cor¬ 
poration V. McGoldrick, 25 N.E.2d 
392, 282 N.Y. 612, and 25 N.E 2d 
975, 282 N.Y. 622, reversed McGold¬ 
rick V. Gulf Oil Corporation. 60 S. 
Ct 664, 309 U.S. 414, 84 L.Ed. 840, 
certiorari denied Gulf Oil Corpora¬ 
tion V. McGoldrick, 60 S.Ct 718, 309 

U. S. 676, 84 L.Ed. 1021, rehearing 
denied 60 S Ct 887, 309 U.S. 699, 
84 L.Ed. 1037, vacated McGoldrick 

V. Gulf Oil Corporation, 60 S.Ct. 
512, 309 U.S. 692, 84 L.Ed. 1034— 
Lynch v. People of New York ex 
rei. Pierson, 55 S.Ct 16, 293 U.S. 
52, 79 L.Ed. 191, dismissing cer¬ 
tiorari People ex rei. Pierson v. 
Lynch, 189 N.E. 684, 263 N.Y. 533, 
affirming 263 N.Y.S. 259, 237 App. 
Div. 763, certiorari granted Lynch 
V. People of State of New York 
ex rei. Pierson, 54 S.Ct 630, 292 
U.S. 616, 78 L.Ed. 1474, and rear¬ 
gument denied People ex rei. Pier¬ 
son V. Lynch, 195 N.E. 141, 266 N.Y. 
431—Mellon v, 0'Neil, 48 S.Ct 62, 
275 U.S. 212, 72 L.Ed. 243, dis- 
inissing error and denying certio¬ 
rari 0’Neil V. Davis, 213 N.Y.S. 
871, 215 App.Div. 766—^Whitney v. 
People of State of California, 47 S. 
Ct 641, 274 U.S. 357, 71 L.Ed. 1095, 
vacating 46 S.Ct 22, 269 U.S, 30, 70 
L.Ed. 396, and affirming People v. 
Whitney, 207 P. 698, 57 Cal.App. 
449, and rehearing granted Whit¬ 
ney V. People of State of Califor¬ 
nia, 46 S.Ct 120, 269 U-S. 538, 
70 L.Ed. 400—Matthews v. Huwe, 
Ohio, 46 S.Ct 108, 269 U.S. 262, 70 
L.Ed. 266—Rooker v. Fidelity Trust 
Co., 43 S.Ct 288, 261 U.S. 114, 67 
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tion.6 Nothing outside of the record ordinarily can 
be taken into consideration in determining' whether 
the supreme court has jurisdiction to review a de- 
cision of a state court.*^ The fact that the chicf 
justice of the highest state court allowed a writ of 
error from the supreme court of the United States 
does not cure the failure of the record to show 
that a federal question was raised and decided.^ 
However, if the grounds of a decision given by 
the highest state court are not shown by the rec¬ 
ord of such court, the record of the proceedings of 
the inferior court may bc considered in conncction 
therewith in order to ascertain the grounds of such 
decision and the opinion of the highest court may 


be examined, especially wlicrc by statute ali dcci- 
sions of such court are required to bc in writing, 
stating the grounds of the decision, and to be re- 
cordedT^ 

Ccrtificatc or statemeni hy state court. A certifi- 
cate or statemenl by the state court or by the chief 
justice or a presiding jiustice of the state court that 
a federal question was raised and delerniined was 
not of itsclf sufficient to give jurisdiction to the su¬ 
preme court to review a decision,^ ^ altliough it 
might be considered for the purpose of rendering a 
federal question, wliich was raised on ibe rt^cord in 
gcncral and indefinite terms, more cerlain and spe- 
cificA^ It has becn hcld that a recital of a certifi- 


L.Bd. 656, dismissing error 131 N. 
B. 769, 191 Ind. 141. 

25 C.J. p 956 note 83. 

Necessity for decision of federal 
question by state court see supra § 
244. 


6. TJ.S.—Honeyman v. Hanan, 67 S. 
Ct. 350, 300 U.S. 14, 81 L.Ed. 476, 
vacatiner S N.E.Sd 186, 271 N.Y. 664, 
afflrming 285 N.Y.S. 627, 246 App. 
Div. 781, reargument denied 286 N. 
Y.S. 1084, 246 App.Div. 820, and 
afllrmed 9 N.E.2d 970, 276 N.Y. 382, 
remittitur amended 11 N.E.2d 788, 
275 N.Y. 626, appeal dismissed 68 
S.Ct, 273, 302 U.S. 375, 82 L.Ed. 
312, remittitur amended 3 N.E.2d 
473, 271 N.Y. 662, reargument 

granted andl amendment of remitti¬ 
tur denied 8 N.E.2d 618, 274 N.Y. 
490. 

7 - U.S-—Lynch, v. People of New 
York ex rei. Pierson, 65 S.Ct. 16, 
293 U.S. 52, 79 L.Ed. 191, dis- 
missing certiorari People ex rei. 
Pierson v. Lynch, 189 N.E. 684, 
263 N.Y. 633, aUlrming 263 N.Y.S. 
269, 237 App.Div. 703, certiorari 
granted Lynch v. People of State 
of New York ex rei. Pierson, 64 
S.Ct. 630, 292 U.S. 616, 78 L.Ed. 
1474, and reargument denied Peo- 
plo ex rei. Pierson v- Lynch, 196 N. 
E. 141, 266 N.Y. 431—Harding v. 
Illinois, 26 S.Ct. 176, 196 U.S. 78, 
49 L.Ed. 394, dismissing error 66 
N.E. 962, 202 IU. 122. 

25 C.J. p 966 note 84. 

Addltlonal evldeuce 

On certiorari lo review a judgment 
of the supreme court of Tennessee 
afflrming a judgment dismissing an 
interstate railroad’s suit to set asidc 
the assessment of Its property under 
Tennessee’s ad valorem tax law, the 
United States supreme court couid 
not receive evidence not ofCered in 
any of the tribunals below to show 
absence of equalization and viola- 
tion of the equal protection clause of 
the Pourteenth Amendment.—Nash- 
ville, C. & St. L. Ry. v. Browning, 
60 S.Ct 968, 310 XJ.S. 362, 84 L.Ed. 
1264, amrrning 140 S.W.2d 781, 176 


Tcnn. 246, certiorari granted 60 S.Ct 
888, 309 U.S. 661, 84 L.Ed. 1002. 
Reference to hrlefs and statements 
Claim of jurisdiction cannot be 
sustained by reft^rence to briofg and 
statements which aro not a part of 
tho record.—Lynch v. X^eople of N(^w 
York ex rol. lUoraon, 55 S.Ct 10, 203 
U.S. 62, 79 L.Ed. 101, dismissing cer¬ 
tiorari People cx rol. 1’ierson v. 
Lynch, 189 N.E. 684, 203 N.Y. 633, 
afhrming Pierson v. Lynch, 263 N.Y.S. 
269, 237 App.Div. 763, certiorari 

granted Lynch v. People of of 

New York ex rcl. IMer.son, 64 S.Ct. 
630, 292 U.S. 616, 78 L.Ed. 147-1, and 
reargument denied People <‘x r('I. 
Pierson v. Lynch, 106 N.E. 141, 206 
N.Y. 431. 

Omlssion is not cured l>y petition 
for rohearlng or petition for wrlt of 
error (now appeal) or asslgnimmls of 
error in tho supreme court or tbe 
ccrtUlcation of bri(‘fs by the elerk 
of the state court—Harding v. Illi¬ 
nois, 26 S.Ct 176, 196 U.S. 78, 49 L. 
Ed. 304, dismissing error 66 N.E, 962, 
202 111 , 122 . 

25 C.J. p 960 notes 86-87. 

8. U.S.—Hulbert v. Chle.ago, 26 S.Ct. 
617, 202 U.S. 276, 60 L.Ed. 1026, 
dismissing error 72 N.E, 1007, 213 
111. 452. 

9. U.S.—Neilson v. Lagow, Ind., 12 
I-Tow. 98, 13 L.Ecl. 009. 

10. U.S.—Dibble v, Itellinghain Bay 
Land Co., Wash., 16 S.Ct 939, 163 
U.S. 63, 41 L.Ed. 72. 

26 C.J. p 966 note 91. 

11. U.S.—Honeyman v. Hanan, 67 S. 

Ot 350, 300 U.S. 14, 81 L.Ed. 470, 
vacaLing 3 N.E.2d 186, 271 N.Y. 604, 
amrrning 286 N.Y.S. 627, 240 App. 
Div. 781, reargument donled 286 
N.Y.S. 1084, 246 App.DlV. 820, and 
afUrmed 9 N.E.2d 970, 276 N.Y. 382, 
remittitur amended 11 N.E.2d 788, 
275 N.Y. 626, appeal diamissed 68 
S.Ct 273, 302 U.S. 376, 82 L.Ed. 
312, remittitur amended 3 N.E.2d 
473, 271 N.Y. 662, reargument 

granted and amendment of re- 
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milUtur d<‘nlml 8 N.E.2d 018, 274 
N.Y. 490. 

26 C.J. p 067 note 92. 

Statement In amendment to r«mittL 
tur 

U.S.—In re Bank of TT. S., 3 N.E.2d 
472, 271, N.Y. 000, graniing amend- 
inent of rcnilKltur hi ro Itank of 

U. S. in LiquidfilIon, 100 N.E. 070, 
260 N.Y. 578, afflrming 270 N.Y.S. 
080, 244 Apr).I>iv, 715, <’(»rl iorarl do- 
nied Qulnlal v. Prodcrlck, 57 S. 
Ct 310, 299 U.S. 614, 81 L.Ed. 463. 

12, U.S.— Llstmlai v. Pctqdo of Stater 
of Californln, 02 S.Ct. 28(1, 314 U.S. 
210, 80 L.Ed. 100. alllrtnlng People 

V. LiH(mbn, 04 P.2d 500, 1 4 c^al.2d' 
403, prior opinion 89 P.2{1 39, af- 
ilrrnecl 01 H.iH. 832, 313 tT.S. 637, 
85 L.Ed. 1507, va<*aLsI 01 S.tU. 956, 
313 U.S. 507. 85 L.Ed. 1550, t‘crtio- 
rari granltul 01 KiU. 08, 311 U.S. 
617, 85 I-^aOd. 391 Stato of Indi- 
ana ox rol. Andt^rson v. Prand, 58 
S.Ct. 443, 303 U.S. 95, 82 L.Ed. 685, 
113 A.Ij.P, 1482, rovorsltig Stato 
(^x rol. And('rsun v. Hrand, 5 N.E. 
2d 531, 913, 214 Ind. 34 7, 1 10 A.L.R. 
778, rch(‘arinK dtmU-d 7 N.E.2d 777, 
214 Ind. 347, 1 10 A.L.K. 778, cer¬ 
tiorari granted Stnt<' of Indiana 
ox rei. Anderson v. Ilrnnd, 58 S. 
Ot\ 202, 302 U.S. 078, 82 L.Ed. 524, 
r<mearlng clmdecl 58 S.Ct. 041, 303 
U.S. 607, 82 L.Ed. 1123, and man- 
dat(^ <M)nformed lo state ex rei, An- 
derson v. Braml. 13 N.E.2d 955, 214 
Ind. 347—ilotjeynian v. flanan, 67 
S.Ct. 360, .300 U.S. 14, 81 L.Ed. 476, 
vacatIng 3 N.E.2d 18«, 271 N.Y. 
564, ammilng 285 N.Y.S. 527, 246 
App.Div. 781, r<‘argumi‘nt denied 
285 N.Y.S. 1084, 24« Apr>.DIv. 829, 
and aflirme^d 9 N.E.2d 070, 276 N. 
Y. 382, remittitur ametided 11 N.E. 
2d 788, 275 N.Y. 02.5, appeal dis- 
inlHHed 58 S.Ct. 273. 302 U.S. 375, 
82 L.Ed. 312, remittitur amended 
3 N.E.2d 473, 271 N.Y. 662. reargu¬ 
ment granted and amtuulment of 
remittitur denied 8 N.E.2(l 618, 274 
N.Y. 490—'International Steel & 
Iron Oo. v. National Surety Co„ 56 
S.Ct. 619, 297 U.S. 657, 80 L.Ed. 961. 

26 C.J. p 967 note 93. 
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cate of the highest state court, that' it was made by 
order of the court itself to afford record evidence 
that a federal question raised by a petition for re- 
liearing was adversdy determined, justified treating 
such certificate as bringing into the record neces- 
5ary proof of a federal question, authorizing review 
by the supreme court.^^ 

Dismissal. The supreme court would dismiss a 
writ of error where it did not appear from the rec¬ 
ord that a question of the nature required to give 
it jurisdiction was involved, even though the ju- 
risdictional question was not raised by either par- 
ty/^ although, as shown infra § 281, in certam cas¬ 
es the supreme court might remand the cause for 
an amendment of the record. 

§ 280. Scope and Extent of Review 

a. In general 

b. Questions of law and fact 


a. In General 

On a review of a decision of a state court the 
United States supreme court ordinarily is confined to an 
examination of the federal questions involved and will 
not consrder questions of state law. 

Where a case is removed to the United States su¬ 
preme court from a state court, the supreme court 
it authorized to determine ali questions as to its ju¬ 
risdiction and as to the form of the writ, the par¬ 
ties, citation, and Service or otherwise.^^ However, 
as far as the review of the judgment or decree of 
the state court is concerned, the supreme court is 
usually confined to an examination of the federal 
question involved in the case and a determination of 
the rights, immunities, etc., claimed under the Unit¬ 
ed States,i6 and, with respect to other matters in¬ 
volved in the judgment, it is bound by the decision 


Tme ftLUctiou of certificate or 
statemeiit of state court by way of 
amendment of, or addition to, the 
record is to aid in understanding rec¬ 
ord, to clarify it by deflning the fed¬ 
eral question involved with reason- 
able precision and by showing how 
question was raised and decided, so 
that United States supreme court on 
the record as thus clarified may be 
able to see that federal question was 
properly raised and was necessarily 
determined.—Honeyman v. Hanan, 57 
S.Ct. 360, 800 U.S. 14, 81 L.Ed. 476, 
vacating 3 N.E.2d 186, 271 N.T. 564, 
afflrming 285 N.T.S. 527, 246 App.Biv. 
781, reargument denied 285 N.T.S. 
1084, 246 App.Div. 829, and affirmed 
3 N.E.2d 970, 275 N.T. 382, remittitur 
amended 11 N.E.2d 7SS, 275 N.T. 382, 
remittitur amended 11 N.B.2d 788, 275 
N.Y. 625, appeal dismissed 58 S.Ct. 
273, 302 U.S. 375, 82 L.Ed. 312, remit¬ 
titur amended 3 N.E.2d 473, 271 N.T. 
662, reargument grantefi and amend¬ 
ment of remittitur denied 8 N.E.2d 
618, 274 N.T. 490. 

Order of state court, entered after 
writ of error had been issued and 
returned to supreme court was suffi¬ 
cient to Show federal questions raised 
and decided.—^Whitney v. People of 
State of California, 47 S.Ct. 641, 274 
U.S. 357, 71 L.Ed. 1095, vacating 46 
S.Ct. 22, 269 U.S. 530, 70 L.Ed. 396, 
and affirming People v. Whitney, 207 
P. 698, 57 Cal.App. 449, and rehear- 
ing granted Whitney v. People of 
State of California, 46 S.Ct. 120, 269 
U.S. 538, 70 L.Ed. 400. 

13 . U.S.—^Consolidated Turnpike Co. 
V. Norfolk & O. V. R. Co., Va., 33 
S.Ct. 605, 228 U.S. 596, 67 L.Ed. 
982, denying rehearing 33 S.Ct. 510, 
228 U.S. 326, 67 L.Ed. 857. 

14 . U.S.—Palmer v. State of Ohio, 
39 S.Ct. 16, 248 U.S, 32, 63 UEd. 


108, dismissing writ of error Rau- 
dabaugh v. State, 118 N.E. 102, 96 
Ohio St. 613. 

25 C.J. p 957 notes 95, 96. 

Where judgment of state court is 
sustaiued by determination of local 
question, writ of error to review 
such judgment will ordinarily be dis¬ 
missed, rather than judgment af¬ 
firmed.—^Live Oak Water Users’ Ass'n 
V. Railroad Commission of State of 
California, 46 S.Ct. 149, 269 U.S. 354, 
70 L.Ed. 305, dismissing error 219 P. 
65. 192 Cal. 132. 

15. U.S.—Ex parte Ohetwood, Cal., 
17 S.Ct 385, 165 U.S. 443, 41 L.Ed. 
782. 

Presumptions 

(1) On appeal supreme court will 
not presume acquiescence in loss of 
fundamental rights.—Ohio Bell Tele- 
phone Co. v. Public Utilities Commis¬ 
sion of Ohio, 57 S.Ct 724, 301 U.S. 
292, 81 L.Ed. 1093, reversing 3 N.E.2d 
475, 131 Ohio St 539. 

(2) The supreme court in passing 
on validity of order entered under 
state statute will not assume in ad- 
vance that a state will so construe 
its law as to bring it into conflict 
with the federal Constitution or an 
act of congress.—^Allen-Bradley Local 
No. 1111, United Electrical, Radio 
and Machine Workers of America v. 
Wisconsin Employment Relations 
Board, 62 S.Ct 820, 315 U.S. 740, 86 

L.Ed. -affirming 295 N.W. 791, 

237 Wis. 164. 

(3) In determining whether Mas- 
sachusetts workmen’s oompensation 
statute is entitled to full faith and 
credit in California courts, as re- 
spects injury in California to Massa- 
chusetts employee of Massachusetts 
employer, United States supreme 
court may assume that provisigp^ of 
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' Massachusetts statute are controlling 
on the parties in Massachusetts, and, 
being applicable to the Massachusetts 
contract of employment, do not in¬ 
fringe due process.—^Pacific Employ- 
ers Ins. Co. v. Industrial Accident 
Commission of State of California, 59 
S.Ct. 629, 306 U.S. 493, 83 L.Ed. 940, 
affirming 75 P.2d 1058, 10 Cal.2d 567, 
certiorari granted 69 S.Ct. 76, 305 
U.S. 663, 83 L.Ed. 355. 

(4) On certiorari to review state 
courfs judgment in favor of person 
challenging constitutionality of state 
minimum wage law, federal supreme 
court must assume that wage rates 
were fairly made in full compliance 
with statutory procedure and stand- 
ards, in absence of details respecting 
administrative investigation and find- 
ings.—Morehead v. People of State 
of New Tork ex rei. Tipaldo, 56 S.Ct. 
918, 298 U.S. 687, 80 L.Ed. 1347, 103 
A.L.R. 1445, affirming People ex rei. 
Tipaldo V. Morehead, 200 N.E. 799, 
270 N.T. 233, reversing 282 N.T.S. 
576, 156 Misc. 522, certiorari granted 
Morehead v. People of State of New 

I Tork ex rei. Tipaldo, 56 S.Ct. 670, 
297 U.S. 702, 80 L.Ed. 991, rehearing 
denied 57 S.Ct. 4, 299 U.S. 619, 81 L. 
Ed. 456. 

(5) Other cases.—^Atchison, T. & 
S. P. Ry. Co. V. Scarlett, 57 S.Ct. 641, 
300 U.S. 471, 81 L.Ed. 748, revers¬ 
ing Scarlett v. Atchison, T. & S. P. 
Ry., 60 P.2d 462, 7 Cal.2d 181, certio¬ 
rari granted Atchison, T. & S. P. 
Ry. Co. V. Scarlett, 57 S.Ct. 232, 299 
U.S. 537, 81 L.Ed. 395, rehearing de¬ 
nied 57 S.Ct. 787, 301 U.S. 712, 81 L. 
Ed. 1365—Innes v. Tobin, 36 S.Ct. 
290, 240 U.S. 127, 60 L.Ed. 562, af¬ 
firming Ex parte Innes, 173 S.W. 291, 
77 Tex.Cr. 351, L.R.A.1916C 1251. 

16 . U.S.—United Gas Public Serv¬ 
ice Co. V. State of Texas, §§ S»Ct, 
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of the state court,^'^ althougfh, as shown infra § 281, | under cerfain circumstances the supreme court may 


483, 303 U.S. 123, 626, 82 L.Ed. 702, 
afRrming- United Gas Public Serv¬ 
ice Co. V. State, Tex.Civ.App., 89 
S.W.2d 1094—Lindsey v. State of 
Washington, 57 S.Ct. 797, 301 U.S. 
397, 81 D.Ed. 1182, reversing State 
V. Lindsey, 61 P.2d 293, 187 Wash. 
364, certiorari granted Lindsey v- 
State of Washington, 67 S.Ct. 752, 
300 U.S. 652, 81 L.Ed. 863—Awotin 
V. Atlas Exchange Nat. Bank of 
Chicago, 55 S.Ct. 674, 296 U.S. 209, 
79 L.Ed. 1393, affirming 276 111. 
App. 630, and certiorari granted 55 
S.Ct. 545, 294 U.S. 703, 79 L.Ed. 
1293, followed in Kimen v. Atlas 
Exchange Nat. Bank of Chicago, 56 
S.Ct. 677, 296 U.S. 216, 79 L.Ed. 
1398—Columbus Gas & Puel Co. 
V. Public Utilities Commission of 
Ohio, 64 S.Ct. 763, 292 U.S. 398, 
78 L.Ed. 1327, 91 A.L.R. 1403, re¬ 
versing 187 N.E. 7, 127 Ohio St. 
109, appeal dismissed 54 S.Ct. 659, 
291 U.S. 651, 78 L.Ed. 1045, rehear- 
Ing denied 54 S.Ct. 639, 292 U.S. 
603, 78 L.Ed. 1466. and remanded 
193 N.E. 612, 129 Ohio St. 118— 
Bandini Petroleum Co. v. Superior 
Court of State of California In and 
for Los Angeles County, 62 S.Ct. 
103, 284 U.S. 8, 76 L.Ed. 136, 78 
A.L.R. 826, affirming 293 P. 899, 
110 Cal.App. 123—Brinkerhoff-Faris 
Trust & Savings Co. v. Hili, 60 
S.Ct. 451, 281 U.S. 673, 74 L.Ed. 
1107, reversing 19 S.W.2d 746, 323 
Mo. ISO, certiorari denied 60 S. 
Ct. 86, 280 U.S. 604, 74 L.Ed. 648, 
revoked 60 S.Ct. 162, 280 U.S. 660, 
74 L.Ed. 608, and certiorari grant¬ 
ed 60 S.Ct. 152, 280 U.S. 650, 74 
L.Ed. 608, conformed to 42 S.W.2d 
23, 328 Mo. 836—State of Missourl 
ex reL Wabash Ry. Co. v. Public 
Service Commission of Missourl, 
47 S.Ct 311, 273 U.S. 126, 71 L.Ed. 
676, reversing 267 S.W. 102, 306 
Mo. 149—First Nat Bank of Guth- 
rie Center v. Anderson, 46 S.Ct 136, 
269 U.S. 341, 70 L.Ed. 296, revers¬ 
ing 192 N.W. 6, 196 lowa 687. 

Mlss.—Hartford Accident & Indem- 
nity Co. v. Delta & l^lne Land Co., 
196 So. 667, 189 Miss. 496, appeal 
dismissed and certiorari denied 61 
S.Ct 25, 311 U.S. 610, 85 L.Ed. 387. 
Nob.—Engen v. Union State Bank of 
Harvard, 236 N.W. 741, 121 Neb. 
267, certiorari denied 62 S.Ct 33, 
284 U.S. 665, 76 L.Ed, 655. 

S.C.—Green v. Atlantic Coast Line 
R. Co., 134 S.E. 386, 136 S.C. 337. 

26 C.J, p 967 note 99, 

Materlality and decision of federal 
Question see supra § 244. 

Rate cases 

<1) InQuiry in rate cases comlng 
from state court is whether actiou 
of state officials is consistent with 
enjoyment by regulated utllity of 
revenues higher than line of confls- 


cation, and, if such level is attained 
with suitable opportunity to chal- 
lenge resuit, there is due process al- 
though proceeding is irregular or 
erroneous.—United Gas Public Serv¬ 
ice Co. V. State of Texas, 68 S.Ct 4S3, 
303 U.S. 123, 625, 82 L.Ed. 702, af- 
hrming United Gas Public Service 
Co. V, State, Tex.Civ.App., 89 S.W.2d 
1094—West Ohio Gas Co. v. Public 
Utilities Commission of Ohio, 65 
S.Ct 316, 294 U.S. 63, 79 L.Ed. 761, 
reversing West Ohio Gas Co. v. Pub¬ 
lic Utilities Commission (City of 
Lima), 191 N.E. 105, 128 Ohio St 
301, conformed to 196 N.E. 674, 129 
Ohio St 670. 

(2) Order of state public Utilities 
commission, affirnied by state su¬ 
preme court, prescribing gas rates 
to consumers of natura! gas, was not 
conflscatory, and henco not subje<^t to 
revislon in United States supreme 
! court.—Dayton Power & Light Co. v. 
Public UtiIitio.s Commission of Ohio, 
64 S.Ct 647, 292 U.S. 290, 78 L.Ed. 
1267, affirming 187 N.E. 18, 127 Ohio 
St 137. 

Questions of forelgn law 

(1) The question whether the Rus- 
sian Soviot govcrnment's decrees na- 
tionalizing Insurance business and 
seizing assets of Insurance compa- 
nies had extraterrltorial effect is not 
to be dotermined exclusively by tho 
state court, and, while defenmcc will 
be givon to determination of the state 
court Jts ooncliision is not accepied 
as hnal.—U. S. v. l>lnk, 62 S.Ct 552, 
316 U.S. 20.3, 86 L.Ed. 796, rover.sing 
32 N.E.2d 652, 284 N.Y, 656i affirm¬ 
ing 20 N.Y.S.2d 665, 259 App. Di v. 
871, appeal granted 20 N.Y,S.2d 983, 
269 App.Div, 886, certiorari granUKl 
61 S.Ct 960, 313 U.S. 553, 86 L.Ed. 
1516. 

(2) Tho supreme court will take 
such notice of a foreign law as the 
state court whose judgment ia l)eing 
roviewed could have taken.—U. S. v. 
Pink, supra. 

(3) Where Qeorgla cases relled on 
in Delaware proceedlngs to establiah 
Georgia law were cit(id in an opin¬ 
ion of the supreme court of Georgia 
which was pleaded in the proceed¬ 
lngs, no objection was made below 
to the citations, and Ihat opinion 
was properly in tho rocord, in ab- 
sence of a contrary ruling by Dcla- 
ware, those cases could be conaldored 
by the United Statos supreme court 
under Delaware law.—Rlley v. New 
York Trust Co., 62 S.Ct 608, 315 U. 

S. 343, 86 L.Bd. 886, affirming New 
York Trust Co. v. Riley, Del., 16 A, 

2d 772. 

Supremo Court would aot oonjlder 

telephone company's objoctlon to pub¬ 
lic Utilities commission's method of 
allocatlon to subscrlbers of excess) 

188 


income of company or problcms of 
going concern valuo and dopreciation 
reservo, where valu<^ of company's 
physical piant had not been properly 
ascertained.—Ohio Holi Telephone Co. 
V. Public Utilitl('s Commission of 
Ohio, 67 S.Ct 724, 301 U.ft. 292, 81 
L.Ed. 1093, reversing 3 N.E.2d 476„ 
131 Ohio St 630. 

Estoppel to raloe coustltutioaal qtnes- 
tions 

The effect of a rullng by the stato 
supreme court that a properly own- 
er was esloppcnl to attack a tax 
bili ls.sued agalnst his properly on 
constltutlonal groimds was not les- 
sened because the court r\il(‘d as well 
on the constitutional questions, so as 
to requiro the supreme court to re- 
view the ruling on the constitutional 
questions.—St. Louls Malleable Oast- 
Ing Co. v. (leorge C. Pnmdergasl Con- 
structlon Co„ 43 S.Ct 378, 260 U.S. 
469, 67 Ij.Ed. 351, affirming 231 S.W, 
989, 288 Mo. 197. 

17. U.S.—Chaplinsky v. State of 
New Hampshire, 62 S.('‘t 766, 316 
U.S. 668, 8(1 L.Ed. 1031, affirming 
State V. OhapUnnky, 18 A.2d 754, 91 
N.ir. 310—U. S. V. TMnk, 62 S.Ct. 
552, 315 U.S. 203, 86 L.Ed. 706, re¬ 
versing 32 N.E.2d 552, 284 N.Y. 653. 
affirming 20 N.y.S.2d 666, 2,19 App. 
Div. '871, ftppf'al grented 20 N.Y.S. 
2d 98,3, 259 .^pp,Dlv. 88 0, catrUorari 
granted 61 S.Ct. 960, 31.3 U.S. 553, 

8',5 T^.Ed. 15'16“"MiIk Wngon 'Driv- 
ers 'Union of Chlcego, L()c'al 753, v. 
Mtaidowmoor Dniries, 61 S.Ct. 552. 
312 U.S. 287. 85 L.Ed. 836, 182' 
A.Tw.R. 1200, affirming Meadowmoor 
Dalries v. Mllk DrlvtTS’ Union of 
<"hic.ago, No. 75.3, 21 N.E.2d 308, 371 
III. 377, certiorari denied Mllk Wag- 
on Drlvers Union of (“'hlcago, Ix>cal 
753 V. Meadowmoor Dalrlt^s, 60 S.Ct 
128, 308 U.S. 596, 84 L.Ed. 199. re- 
hearlng denied Mllk Wagon 'Drlvers 
Union of Chicago v. M(tadt»wuioor 
D.tlrlOH, 60 S.Ct 259. ,308 U-S. 637, 

84 L.Ed. ,529, vae.ated Milk Wagon 
Drivers Union of t^Ueago, Local 
753 V. Meadowmoor 'Dairies, 60 S. 
'Ct 1092, 310 U.S. 655, 84 L.Ed. U19 
certiorari granted 00 S.Ct 1092, 310 
U.S, 65'5, 84 L.Ed. 1119. rehearing 
denied 61 S.Ct 803, 312 U.S, 715, 85 
L.Ed. 1145—'Voeller v, Nollston 
WarehouHO 'Co., 61 S.Ct ,378, 311 U. 

S. 531, 85 L.Ed. 322, reversing 26 
N.E.2d 442, '138 Ohio St. 427, cer¬ 
tiorari granted 61 S.Ct 11, 311 U.S. 
624, 85 L.Ed. 396—Eisoher v. Paul- 
Ino Oil & Gas Co., 60 S.Ct 535, 309 
U.S. 294, 84 lAEd. 784, reversing 
I^aullno Oil & (}as Co. v. 'Elscher, 

80 I>.3d 4X1, 185 Okl. 108, cerllorari 
granted Flscher v. Uaullne Oli <& 
Gas Co.. 80 S.Ct 103, '308 U.S, 609, 

84 L.Ed. 435, rehearlng denied 60' 
S.Ct 706, 309 U.S. 697, 84 L.Ed. 
1037—United Gas I^ubllc Service 
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consider and decide questions of state law or remand 
the cause for appropriate action by tke state court. 

further limited 
and decided by 


the state court, and cannot be extended to a consid- 
eration of other questions which might have been, 
but were not, raised in the court below.^® On cer¬ 
tiorari the court confines itself to the ground on 


The reviewing power ordinarily is 
to the questions which were raised 

Co. V. state of Texas, 58 S.Ct 483, 
303 U.S. 123, 62-5, 82 L Ed. 702, af- 
firming United Gas Public Service 
'Co. V. State, Tex.Civ.App., 89 S.W. 
2d 1094—Fairport, P. & E. R, Co. v. 
Meredith, 54 S.Ct. 826, 292 U.S. 
589, 7’8 L.Ed. 1446, affirming 189 
N*.E. 10, 46 Ohio App. 457, and cer¬ 
tiorari granted 54 S.Ct 564, 291 U. 
S. 657. 78 L.Ed. 1050—Memphis & 
C. Ry. Co. V. Pace, 51 S.Ct. 108, 282 

U.S. 241, 75 L.Ed. 315, 72 A.L.R. 
1096, affirming Memphis & C. Ry. 
Co. V. Bullen, 121 So. 826, 154 Miss. 
536—Todok v. Union State Bank, 
50 S.Ct. 363, 281 U.S. 449, 74 L.Ed. 
956—Pox River Paper Co. v. Rail- 
road Commission of Wisconsin, 47 
S.Ct 669, 274 U.S. 651, 71 L.Ed. 
1279, affirming 208 N.W. 266, 189 
Wis. 626. 

Neb.—Engen v. Union State Bank of 
Harvard, 236 N.W. 741, 121 Neb. 
257, certiorari denied 52 S.Ct 33, 
284 U.S. 655, 76 L.Ed. 555. 

25 C.J. p 95'8 note 1. 

State laws as rules of decision in 
federal courts see supra §§ 165- 
190. 

Existence of riparian riglit 

State courfs decision that asserted 
riparian right, for which constitu- 
tional protection was sought, did not 
exist, was binding on supreme court, 
in the absence of attempt to evade 
constitutional issue.—Fox River Pa¬ 
per Co. v. Railroad Commission of 
Wisconsin, 47 S.Ct. 669, 274 U.S. 651, 

71 L.Ed. 1279, affirming 208 N.W. 266, 
189 Wis. 626. 

When scope of police power is in 
QLUestiou, state tribunals’ special 
knowledge of local conditions may 
have great weight, as regards review 
of state courts judgment—Nash- 
ville, C, & St. L. Ry. v. Walters, 5'5 
S.Ct 486, 294 U.S. 405, 79 L.Ed. 949, 
reversing Nashville, C. & St L. Ry. 
Co. V. Baker, 71 S.W.2d 678, 167 Tenn. 
470, appeal dismissed Nashville, C. & 
St L. Ry. V. Hemdon, 55 S.Ct 87, 
293 U.S. 518, 79 L.Ed. 632. 

Expllcit holding of state court as 
to basis of its decision cannot be dis- 
regarded except for convincing rea- 
sons.—Guaranty Trust Co. of New 
York V. Blodgett, 53 S.Ct 244, 287 U. 

S. 509, 77 L.Ed. 463, affirming Blod¬ 
gett V. Guaranty Trust Co. of New 
York, 168 A. 245, 114 Conn. 207. 

18- U.S.—Municipal Investors Ass’n 

V. City of Birmingham, 62 S.Ct 

975, 316 U.S. 153, 86 LEd. -, af- 

flrming 299 N.W. 90, 298 Mich. 314 
—Veix V. Sixth Ward Building & 
Loan Ass’n of Newark, 60 S.Ct 
792, 310 U.S. 32, 84 L.Ed. 1061, af¬ 


firming 8 A.2d 350, 123 N.J.Law 
356—^McGoldrick v. Compagnie 
Generale Transatlantique, 60 S.Ct. 
670, 309 U.S. 4-30, 84 L.Ed. 849, re¬ 
versing Compagnie Generale Trans¬ 
atlantique V. McGoldrick, 18 N.E.2d 
28, 279 N.Y. 192, affirming 4 N.Y.S. 
2d 661, 254 App.Div. 237, reargu- 
ment denied and remittitur amend- 
ed 21 N.E.2d 199, 280 N.Y. 691, cer¬ 
tiorari granted McGoldrick v. Com¬ 
pagnie Generale Transatlantique, 59 
S.Ct 1043, 307 U.S. 620. 83 L.Ed. 
1499—People of State of New York 
ex rei. Cohn v. Graves, 67 S.Ct. 466, 
300 U.S. 30«, 81 L.Ed. 666, 108 A. 
L,R. 721, affirming People ex rei. 
Cohn V. Graves, 3 N.E.2d 508, 271 
N.Y. 353, reversing 286 N.Y.S. 485, 
246 App.Div. 335—^Wheeling Steel 
Corporation v. Pox, 56 S.Ct 773, 
298 U.S. 193, 80 L.Ed. 1143, affirm¬ 
ing In re Wheeling Steel Corpora¬ 
tion Assessment, 177 S.E. 535, 115 
W.Va. 553, 104 A.L.R. 802, rehear- 
ing denied Wheeling Steel Corpo¬ 
ration V. ‘Fox, 57 S.Ct 4, 299 U.S. 
619, 81 L.Ed. 456—International 

Steel & Iron Co. v. National Sure- 
ty Co., Tenn., 56 S.Ct 619, 297 U.S. 
657, 80 L.Ed. 961—Aero Mayflower 
Transit Co. v. Georgia Public Serv¬ 
ice Commission, 55 S.Ct 709, 295 
U.S. 285, 79 L.Ed. 1439. affirming 
176 SE. 487, 179 Ga. 431—Nash¬ 
ville, C. & St L. Ry. V. Walters, 
53 S.Ct 486, 294 U.S. 405, 79 L.Ed. 
949, reversing Nashville, C. & St. 
L. Ry. V. Baker, 71 S.W.2d 678, 167 
Tenn. 470, appeal dismissed Nash¬ 
ville, C. & St L. Ry. V. Herndon, 55 
S.Ct 87, 293 U.S. 518, 79 L.Ed. 632 
—Clark V. Williard, 55 S.Ct 366, 
294 U.S, 211, 79 L.Ed. 865, 98 A.L. 

R. 347, affirming Mieyr v. Federal 
Surety Co. of Davenport, lowa, 34 
P.2d 982, 97 Mont 503, and certio¬ 
rari granted Clark v. Williard, 55 

S. Ct 118, 293 U.S. 546, 79 L.Ed. 

650—Concordia Pire Ins. Co. v. 
People of State of Illinois, 54 S.Ct. 
830, 292 U.S. 535, 78 L.Ed. 1411, 
modifying People v. Concordia Fire 
Ins. Co. of Milwaukee, Wis., 18’3 N. 
E. 241, 350 111.App. 365—Young v. 
Masci, 53 S.Ct 599, 289 US. 253, 
77 L.Ed. 1158, 88 A.L.R. 170, af¬ 
firming Masci V. Young, 162 A. 623, 
109 N.J.Law 453, 83 A.L.R. 869, 
affirming 157 A. 82, 9 N.J.Misc. 
1137—Van Huffel v. Harkelrode, 52 
S.Ct 115, U.S. 225, 76 L.Ed. 

256, 78 A^L.R. 463, reversing 177 
N.E. 587, 123 Ohio St 674, certio¬ 
rari granted 51 S.Ct 650, 283 U.S. 
817, 75 L.Ed. 1433—Pagel v. Mac- 
Lean, 51 S.Ct 416, 283 U.S. 266; 76 
L.Ed. 1023, vacating In re Hall- 


bom’s Estate, 229 N.W. 344, 179' 
Minn. 402, certiorari granted Pagel 

V. Hallbom, 51 S.Ct 25, 282 U.S. 
819, 75 L.Ed. 732, and supplement- 
ed Pagel v. MacLean, 237 N.W. 21, 
183 Minn. 429, conformed to '237 N. 

W. 21, 183 Minn. 429—Home Ins. 
Co. V. Dick, 50 S.Ct 33«, 281 U.S. 
397, 74 L.Ed. 926, reversing, Tex. 
Com.App., 15 S.W.2d 1028, affirm¬ 
ing, Civ.App,, 8 S.W.2d 354—Silver 
V. Silver, 50 S.Ct 57. 280 U.S. 117, 
74 L.Ed. 221, 65 A.L.R. 939, affirm¬ 
ing 143 A. 240, 108 Conn. 371, 65 
A.L.R. 943—Saltonstall v. Salton- 
stall, 48 S.Ct 225, 276 U.S. 260, 72 
L.Ed. 565, affirming l-5‘3 N.E. 4, 
256 Mass. 519—Bothwell v. Buck- 
bee-Mears Co., 48 S.Ct 124, 275 U. 
S. 274, 72 L.Ed. 277, affirming 211 
N.W. 478, 169 Minn. 516, certiorari 
granted 47 S.Ct 460, 273 U.S. 689, 
71 L.Ed. 842—Whitney v. People of 
State of California, 47 S.Ct 641, 
274 U.S. 357, 71 LEd. 1095, vacat- 
ing 46 S.Ct 22, 269 U.S. 530, 70 L. 
Ed. 396, and affirming People v. 
Whitney, 207 P. 69«, 57 Cal..A.pp. 
449, and rehearing granted Whit¬ 
ney V. People of State of Califor- 
nia, 46 S.Ct 120, 269 U.S. 538, 70 L. 
Ed. 400—Bass, RatclifC & Gretton 
V. State Tax Commission, 45 S.Ct. 
82, 266 U.S. 271, 69 L.Ed. 282, af¬ 
firming People V. State Tax Com¬ 
mission, 133 N.E. 122, 232 N.Y. 42, 
affirming People ex rei. Bass, Rat- 
cliff & Gretten v. State Tax Com¬ 
mission, 189 N.Y.S. 952, 198 App. 
Div. 963—Hili v. Smith, 43 S.Ct. 
219, 260 U.S. 592, 67 L.Ed. 419, af¬ 
firming Smith V. Hili, 122 N.E. 310, 
232 Mass. 188, 2 A.L.R. 1667—Bul¬ 
len V. State of Wisconsin, 36 S.Ct. 
473. 240 U.S. 625, 60 L.Ed. 8’30, af¬ 
firming In re Bullen's Estate, 128 
N.W. 109, 143 Wis. 512, 139 Am.S. 
R. 1114—Chicago, B. & Q. R. Co. v. 
Railroad Commission of Wisconsin, 
35 S.Ct 560, 237 U.S. 220, 59 L.Ed. 
926, reversing 140 N.W. 296, 152 
Wis. 654. 

25 C.J. p 95« note -2—3 C.J. p 711 
note 77, p 712 notes 89, 90. 

Only federal «inestions dlscnssed 
by state supreme court in its opin- 
ion would be reviewed by supreme 
court, where record did not disclose 
what federal questio-ns were present- 
ed to state supreme court.—North¬ 
western Bell Telephone Co. v. Neb- 
raska State Ry. Commission, 56 S.Ct. 
536, 297 U.S. 471, 80 L.Ed. 810, affirm¬ 
ing In re Depreciation Charges for 
Class A and Class B Telephone Com- 
panies, 259 N.W. 362, 128 Neb. 447. 

Wliere federal govenimeut did uot 
assert aay claim to unclaimed mon- 
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which the writ was asked or granted.l® 

The action of a fedcral court in remanding a 
cause to a state court after its removal was not open 
to revision on writ of error from the supreme* court 
o£ the United States to the state court.^® 

b. Questions of Law and Fact 

On revlew of a state court decision by the United 
States supreme court, questions of law are review- 


able, but questions of fact ordlnarily may not be re- 
viewed. 

On revicw of a judgmeni of a stato court hy the 
United States supreme court questions of law, as far 
as they are necossarily involvod in the judgment of 
a state court on a fccleral question, shoulcl bo rc- 
vicwcd by the supreme court.JIowcver, (pics- 
tions of fact determinccl in a stato court ordinarily 
are not rcviewal)lc by the supremo court,altbough 


eys found by federal district court 
to be due to bondholders and subse- 
quently transferred from courfs reg- 
istry to federal treasury’s account 
in bank in Pennsylvania, apart from 
possession acquired under courfs 
•decree and federal statutes, supreme 
court would not consider effect of ab- 
sence of moneys from state and ab- 
sonce or nonresidence of unknown 
claimants, if that was Ihe case, on 
Pennsylvania courfs decree declaring 
escheat of moneys to commonweallh, 
but those questions could be raised 
and decided whenever application 
was made to district court for pay- 
ment over of moneys.—U. S. v. Klein, 
58 S.€t. '536, 303 U.S. 276, 82 L.Ed. 
S40, afflrming In re Escheat of Mon¬ 
eys in Custody of 'U. S. Treasury, 192 
A. 256, 326 Pa. 260. 

19. U.S.—Morehead v. People of 
State of New York ex rei. Tipaldo, 
55 S.'Ct. 91S, 20S U.S. 5‘87, 80 L.Ed. 
1347, 103 A.L.R. 1445, afflrming 
People ex rei. Tipaldo v. More- 
head, 200 N.E. 799, 270 N.Y. 233, 
reversing '282 N.Y.S. 576, 156 Mlsc. 
522, certiorari granted Morehead 
V. People of State of 'New York ex 
rei. Tipaldo, 56 S.Ct. 670, 297 U.S. 
702, 80 L.Ed. 991, rehearing denicd 
57 S.Ct. 4, 299 U.S. 619, 81 L.Ed. 
■456—Clark v. Williard, 55 S.Ct. 
3'56, 294 U.S. 211, 79 L.Ed. 865, 98 
A.L.R. 347, afflrming Mieyr v. Fed¬ 
eral Surety Co. of Daveuport, lowa, 
34 P.2d 982, 97 Mont. 503, and cer¬ 
tiorari granted Clark v. Williard, 
55 S.Ct. 118, 293 U.S. 646, 79 L.Ed. 
650. 

Right to insist on overruling of prior 
decision, 

Person who, without challenging 
principies underlying prior decision 
of federal supreme court, petitioned 
for certiorari to state court on 
ground that case was distinguishable 
from prior case, was not entitled to 
contend that prior case should be 
overruled.—Morehead v. People of 
State of New York ex rei Tipaldo, 5,6 
S.Ct. 918, '298 U.S. 587, 80 L.Ed. 1347, 
103 A,L.R. 1445, afflrming People ex 
rei. Tipaldo v. Morehead, 200 N.B. 
799, 270 N.Y. 233, reversing 282 N.Y. 

S. '576, 156 Misc. 522, certiorari 

granted 'Morehead v. People of State 
of New York ex rei. Tipaldo, 56 S.Ct 
670, 297 U.S, 702, 80 L.Ed. 991, re¬ 


hearing denied 67 S.Ct. 4, 299 U.S. 
619, 81 L.Ed. 456. 

20. U.S.—'McLaughlin v. Hallowcll, 
33 S.Ct. 465, 228 U.S, 278, 57 L.Ed. 
835, dismiasing error 111 N.W. 428, 
121 N.W. 1039, 136 Towa 279—Whii- 
comb V. Smithson, 20 S.Ct. 24'8, 175 

U. S. 635, 44 L.Ed. 303. 

21. U.S.—Stanley v. Schwalby, Tex., 
16 S.Ct. 754, 162 U.S. 255, 40 L.Ed. 
960. 

25 C.J. p 958 note 5. 

22 . U.S.—Lisenha v. People of State 
of California, 62 S.Ct. 280, 314 U.S. 
219, 86 L.Ed. 166, afflrming r‘eopI<^ 

V. Lisenha, 94 P.2d 569, 14 Cal.2d 

403, prior opinion 89 P.2d 39, af- 
firmed 61 S.Ct. 832, 313 U.S. 537, 85 
L.Ed. 1507, vacated 61 S.Ct. 956, 
313 U.S. 597, 85 'L.Ed. 1550, certio¬ 
rari granted 61 S.Ct. 68, 311 TT.S. 
617, 85 L.Ed. 391—Milk Wagon 

Drivers Union of Chicago, Locnl 
753 V. Meadowmoor 'Dairle.s, 61 S. 
Ct. 552, 312 U.S. 2'87, 85 Xj.Ed. S3G, 
132 A.L.R. 1200, afflrming Meadow¬ 
moor Dairies v. Milk Wagon T)rlv- 
ers’ 'Union of Chicago, No. 753, 21 
N.E.2d 308, 371 IU. 377, certiorari 
denied Milk Wagon Drivcirs Union 
of Chicago, Local 7-53 v. Meadow¬ 
moor Dairies, 60 S.Ct. 128, 308 U. 
S. 596, 84 L.Ed. 499, re.hoaring de¬ 
nied Milk Wagon 'Drivora Union 
of Chioago v. Meadowmoor Dalrl<‘.s, 

60 S.Ct. 259, 308 U.S. 637, 84 L.Ed. 
529, vacated Milk Wagon Drivers 
Union of Chicago, Local 753 v. 
Meadowmoor Dairies, 60 S.Ct. 1092, 
310 U.S. 655, 84 L.Ed. 1419, certio¬ 
rari granted 60 S.Ct. 1092, 310 U.S. 
655, 84 'L.Ed. 1419, rehearing denied 

61 S.Ct. 803. 312 U.S. 715, '85 I^.Ed. 
1145—United Gas Public Service 
Co. V. State of Texas, 58 S.Ct. 483, 
303 U.S. 123, 625, 82 L.Ed. 702, af- 
firmlng United Gas Public Service 
Co. V. State, Tex.Civ.App., 8g S.W. 
2d 1094—Columbus Gaa Fuel Co. 

V. Public Utilities Commission of 
Ohio, '54 S.-Ct. 763, 292 U.S. 398, 78 
L.Ed. 1327, 91 A.L.R. 1403, revers- 
ing 187 N.E. 7, 127 Ohio St. 109, 
appeal dismissed 64 S.Ct. 659, 291 

U. S. 651, 78 L.Ed. 1045, rehearing 
denied 54 S.Ct. 639, 292 U.S. 603, 7-8 
L.Ed. 1465 and remanded 193 N.E. 
612 , 129 Ohio St. 118—Merchants' 
Mut. Automobile Liabllity Ins. Co. 

V. Smart, 46 S.Ct 320. 267 U.S. 126, 

69 L.Ed. 538, afflrming Smart •v, 
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Merchant.s’ Mut. Autonioblh' Lla- 
bilily Ins. Co., 14 2 N.E. 290, 236 
N.Y. 577, clismlssing apiical 108 N. 
Y.S. 949, 206 .VpiJ.Dlv. 630 -Gray- 
Ron V, Harris, 45 317, 267 

U.S. 352, 60 L.Ed. 652, rcwer.Mlng 
Ttarrls v. OrayHon, 216 P. 44 6, 00 
Okl. 147—/Etna Ins. (‘'o. v, 

Diinken, 4'5 S.Cl. 1 20, 266 fT.S. 380, 
69 L.Ed. '342, rj»V(^rHlng /Eliia TJfo 
Tna. 'Co. of Ilariford, (Vu\n., v. Ihm- 
ken, Tex.Civ.App., 218 S.W. 165— 
Butters v. (Uty of Oakiand, -14 S. 
Ct. 62, 263 U.S. 1 62, 68 L.Ed. 228, 
afflrming 200 p. 354. 53 Cal.App. 
201—Ward Crow v. KrJrjHky, 42 
S.Ct. 520, 250 ir.S, 503, 66 'r..Ed. 
103.3, 28 A.L.U. ■1207. afflrming 

Krin.sky v. Ward Sr. Gow, 132 N.E. 
873, 231 N.Y. 525, afflrming MI N. 
Y.S. 44.3, 193 App.lUv, 557. 

25 C.J. p 958 note 6. 

XSvidenoe' 

(1) QuentloiiH of evidenee are not 
wlthln the Jurlndletion of the su¬ 
preme court unlewH it 1 h wought to 
glv(^ (‘ff(*et to Hueh evldtuiei' for other 
purpoHOH over whieh the court has 
Jurisdiciion.—Mackay v. Dlllon. Mo,, 

4 How. 421, n L.Ed. 1038. 

(2) Where evldeuct» nlrlcken hy the 
trlal court was ludd Immaterial by 
Htatc Huprcm(‘ court, United States 
Hupremc court eould tnuU case as 
though evidenee had bc(*n recelvod 
and h('ld without h(»arlng.™.4Ians 
Rees' Sons v. State of North Caro- 
llna ex rei. Maxwell, 51 S.Ct. 38'5, 283 
U.S. 123, 75 lAlOtl. 879, reversing 
Maxwell V. Hans Rees’ Sons, 153 S.E, 
850, 109 N.C 42. 

Where picketing wa» aooowipanied 
by violenoe, ihe United States su¬ 
preme court could nc»t say that a 
tlnding of the UUnols supreme court, 
that the momentum of fear genorat- 
<^d by 'past vlolence would survivo 
even though future pleketlng mlght 
be wholly pcaceful, so contradlcted 
experience as to warrant rejectlon, 
nor could that court say that U was 
written Into the Fourteenth Amend- 
m(mt that a stato through its courts 
cannot hase protectlon against futuro 
coerclon on an Inference of the con- 
tlnulng threat of past mlsconduct.— 
Milk WagonJDrlvers Union of Chica¬ 
go, Local 753, V. Meado^wmoor Dai- 
rlea, 61 S.Ct. 552, 312 U.S. 287, 86 L. 
Ed. '836, 132 A.L.R. 1200, afflrming 
Meadowmoor Dairies v. MRk WMon 
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svich court may examine into the facts to such ex- make it necessary to pass on questions of fact as an 
tent as is necessary to determine whether a federal incident to a decision on the claim of a denial of 
question is involved,^^ and, where conclusions of a federal right, the sujpreme court may exercise such 
law and findings of .fact are so intermingled as to power.^^ So also the question whether there is suf- 


Dri\^ers’ Union of Chicago, No. 753, 21 
N.E.2d 308, 371 111. 377, certiorari de- 
nied Milk Wagon Urivers Union of 
Chicago, Local 753 v. Meadowmoor 
Dairies, 60 S.Ct. 128, 308 U.S. 596, 84 
L.Ed. 499, rehearing denied Milk 
Wagon Drivers Union of Chicago v. 
Meadowmoor Dairies, 60 S.Ct. 259, 
308 U.S. 637, 84 L.Ed. 529, vacated 
Milk Wagon Drivers Union of Ohica- 
go, 'Local 7'53 v. Meadowmoor Dairies, 
60 S.Ct. 1092, '310 U.S. 655, 84 L.Ed. 
1419, certiorari granted 60 S.Ct. 1092, 
310 U.S. 655, 84 L.Ed. 1419, rehearing 
denied 61 S.Ct. 803, 312 U.S. 715, 85 
L.Ed. 1145. 

Availahility of equitable remedy in 
state court 

A water company which itself 
sought review of New York public 
Service commission’s determination 
in rate case by certiorari and did not 
invoke plenary jurisdiction of an 
equity court could not, on appeal to 
United States supreme court, raise 
question whether it was entitled to a 
court's independent judgment on the 
law and facts on issue of conflsca- 
tion, where it did not appear that a 
remedy in equity was not available 
under New York law.—People of 
State of New York ex rei. Consoli¬ 
dated Water Go. of Utica v. Maltbie, 
58 S.Ct. 506, 303 U.S. 158, '82 L.Ed. 
724, dismissing appeal People ex rei. 
Consolidated Water Co. of Utica, N. 
Y., V. Maltbie, 9 N.E.2d 961, 275 N.Y. 
357, affirming 282 N.T.S. 4r2, 245 
App.Div. 866. 

Representation of accnsed !by connsel 

On certiorari to review Kansas su¬ 
preme court judgment denying a writ 
of habeas corpus, the United States 
supreme court would accept that 
court's conclusion that the record 
showing that petitioner was repre- 
sented by counsel throughout, and re- 
vealing on its face no irregulanties 
in criminal trial, was sufficient refu- 
tation of petitioner’s unsupported 
charge that he was denied the right 
to summon witnesses and testify for 
himself.—Cochran v. State of Kan¬ 
sas, 62 S.Ct. 1068, 316 U.S. 255, 86 
L.Ed. 1453, reversing Cochran v. Am- 
rine, 113 P.2d 1048, 153 Kan. 777, cer¬ 
tiorari granted 62 S.Ct 109, 314 U.S. 
588, 86 L.Ed. 474. 

23. U.S.—Lisenba v. People of State 
of California, 62 S.Ct 280, 314 U.S. 
219, 86 L.Ed. 166, affirming People 
V. Lisenba, 94 P.2d 569, 14 Cal.2d 
403, prior opinion 89 P.2d 39, af- 
flrmed 61 S.Ct 8'32, 313 U.S. 537, 
85 L.Ed. 1507, vacated 6l S.Ct 956, 
313 U.S. 597, 85 L.Ed. 1550, certio¬ 
rari granted 61 S.Ct. 68, 311 U.S. 
617, ‘86 L.Ed. 391—^Norris v. State 


of Alabama, 55 S.Ct 579, 294 U.S. 
'587, 79 L.Ed. 1074, reversing Nor- 
ris V. State, 156 So. 556, 229 Ala. 
226, certiorari granted 55 S.Ct 345, 
293 U.S. 552, 79 L.Ed. 655—Consoli¬ 
dated Textile Corporation v. Greg- 
ory, 53 S.Ct -529, 2'89 U.S. 85, 77 L. 
Ed. 1047, reversing State v. Greg- 
ory, 245 N.W. 194, 209 Wis. 476, and 
conformed to State ex rei. Consoli¬ 
dated Textile Corp. v. Gregory, 248 
N.W. 728, 211 Wis. 583—First Nat 
Bank v. City of Hartford, 47 S.Ct 
462, 273 U.S. 548, 71 L.Ed. 767, re¬ 
versing 203 N.W. 721, 187 Wis. 290, 
vacated 214 N.W. 617, 193 Wis. 494 
—.<Etna Life Ins. Co. v. Dunken, 45 
S.Ct 129, 266 U.S. 389, 69 L.Ed. 
342, reversing u^tna Life Ins. Co. 
of Hartford, Conn. v. Dunken, Tex. 
Civ.App., 248 S.W. 165—Davis v. 
Wechsler, 44 S.Ct 13, 263 U.S. -22, 
68 'L.Ed. 143, reversing Wechsler 
V. Davis, 239 S.W. 554, 209 Mo.App. 
570, certiorari granted Davis v. 
Wechsler, 43 S.Ct 88, 260 U.S. 713, 
67 L.Ed. 477. 

25 C.J. p 959 note 7. 

Benial of due process of law 

U.S.—^Ward v. State of Texas, 62 S. 
Ct 1139, 316 U.S. 547, 86 L.Ed. 1663, 
reversing, Tex.Cr., 158 S.W.2d 516, 
certiorari granted 62 S.Ct 1040, 
316 U.S. 653, 86 L.Ed. 1734—Lisen¬ 
ba V. People of State of California, 
62 S.Ct 280, 314 U.S. 219, 86 L.Ed. 
166, affirming People v. Lisenba, 94 
P.2d '569, 14 Cal.2d 403, prior opin¬ 
ion 89 P.2d 39, affirmed 61 S.Ct 
'832, 31'3 U.S. 537, 85 L.Ed. 1507, va¬ 
cated 61 S.Ct 956, 313 U.S, 597, 85 
L.Ed. 1550, certiorari granted 61 
S.Ct 68, 311 U.S.'617, 85 L.Ed. 391 
—Chambers v. State of Florida, 60 
S.Ct 472, 309 U.S. 227, 84 L.Ed. 
716, reversing 187 So. 166, 136 Fla. 
568, certiorari granted 60 S.Ct 127, 
308 U.S. 541, 84 L.Ed. 456. 

Benlal of equal protection of the 
laws 

U.S.—Smith V. State of Texas, 61 
S.Ct 164, 311 U.S. 128, ‘85 L.Ed. '84, 
reversing, Tex.Cr., 136 S.W.2d 842, 
certiorari granted 60 S.Ct 891, 309 

U. S. 651, 84 L.Ed. 1001, conformed 
to, Tex.Cr., 147 S.W.2d 1118—Pierre 

V. State of Louisiana, 59 S.Ct 536, 
306 U.S. 354. 83 L.Ed. 757, revers¬ 
ing State V. Pierre, 180 So. 630, 189 
La. 764, certiorari granted Pierre 
V. State of Louisiana, 59 S.Ct 100, 
305 U.S. 586, 83 L.Ed. 370. 

Benial of right to aasistance of conn- 
sel 

U.S.—^Avery v. State of Alabama, 60 
S.Ct 321, 308 U.S. 444, 84 L.Ed. 
377, affirming 188 So. 391, '237 Ala. 
616, certiorari granted Avery v. 
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I State of Alabama, 60 S.Ct. 119, 308 
U.S. 540, 84 L.Ed. 455. 

Making fiadings of fact 

Supreme court can make findings 
of fact based on the evidence which 
the state courts omitted to make be- 
cause, under the erroneous construc- 
tion of the federal statute adopted by 
them, they considered such findings 
immaterial.—Merchants' Nat. Bank 
of Richmond, Va., v. City of Rich- 
mond, 41 S.Ct 619, 256 U.S. 635, 65 
L.Ed. 1135, reversing City of Rich¬ 
mond V. Merchants' Nat. Bank of 
Richmond, 98 S.E. 64'3, 124 Va. 522. 
Purpose of analyzing* facts 
The supreme court analyzes the 
facts on an appeal from a state 
court, not to determine issues of fact 
arising on conflicting testimony or in- 
ferences, and thus to usurp the func- 
tion of the state court as a trier of 
the facts, but to perform its own 
proper function in deciding the ques¬ 
tion of law arising on the findings 
which the evidence permits.—United 
Gas Public Service Co. v. State of 
Texas, 58 S.Ct. 483, 303 U.S. 123, 625, 
82 L.Ed. 702, affirming United Gas 
Public Service Co. v. State, Tex.Civ. 
App., 89 S.W.2d 1094. 

■WTiere the facts were admitted by 
demnrrer, the supreme court, in de- 
termining whether a state statute in 
its application to such facts violates 
the federal Oonstitution, must an- 
alyze the facts alleged and draw its 
own inferences as to its ultimate ef- 
fect, and is not bound by the conclu¬ 
sions of the state supreme court.— 
Truax v. Corrigan, 42 S.Ct. 124, 257 
U.S. 312, 66 L.Ed. 254, 27 A.L.R. 375, 
reversing 176 P. 570, 20 Ariz. 7. 

24. U.S.—United Gas Public Service 
Co. V. State of Texas, -58 S.Ct. 483, 
303 U.S. 123, 625, 82 L.Ed. 702, af¬ 
firming United Gas Public Service 
Co. V. State, Tex.Civ.App., 89 S.W. 
2d 1094—Great Northern Ry. Co. v. 
State of Washington, 57 S.Ct. 397, 
300 U.S. 154, 81 L.Ed. 573, revers¬ 
ing 52 P.2d 1274, 184 Wash. 648, 
followed in Northern Pac. R. Co. v. 
State, 52 P.2d 1279, 184 Wash. 710 
and Chicago, M., St. P. & P. R. Co. 

• V. State, 52 P.2d 1279, 184 Wash. 
710, rehearing denied Great North¬ 
ern Ry. 'Co. V. State of Washington, 
67 S.Ct. 504, 300 U.S. 686, 81 L.Ed. 
888—Norris v. State of Alabama, 
55 S.Ct. 579, 294 U.S. 587, 79' L.Ed. 
1074, reversing Norris v. State, 156 
So. 556, 2'29 Ala. 226, certiorari 
granted 55 S.Ct. '345, 293 U.S. 552, 
79 L.Ed. 655—Fiske v. State of 
Kansas, 47 S.Ct. 655, 274 U.S. 380, 
71 L.Ed. 1108, reversing State v. 
Fiske, 230 P. 88, 117 Kan. 69— 
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fident evidencc to sustain a finding being one of law 
is open for examination by the supreme court;26 
and a finding of fact which is so grossly wrong as to 
amount to an infraction of the federal constitution 
may be revicwed.2® 

§ 281. Determination and Disposition of 
Cause 

On review of a Judgment of a state court the 


United States supreme court has power not oniy to cor- 
rect errors In the Judgment entered but to make such 
disposition of the case as justice may require. 

On review of a dccision of a state court, the 
United States supreme court has power not only to 
correet errors in the jiulgmcnt entered in the state 
court but lo make such disposition of the casc as 
justice may require. 27 The supreme court may re¬ 
verse, modify, or affirm the judgment of the state 


First Nat Bank v. -City of Hart¬ 
ford, 47 S.Ct 462, 273 U.S. 548, 71 
L.Ed. 767, reversing: 203 N.W. 721, 
187 Wis. .290, vacated 214 N.W. 617, 
193 Wis. 494—-.®tna Life Ins. Co. 
V. Dunken, 45 S.Ct. 129, 266 U.S. 
389, 69 L.Ed. 342, reversing- iEina 
Life Ins. Co. of Hartford, Conn. v. 
Dunken, Tex.Civ.App., 248 S.W. 165 
—Triiax V. Corrigan, 42 S.Ct 124, 
257 U.S. 312, 66 L.Ed, 254,-27 A.L. 
R. 375, reversing 176 P. 670, 20 
Ariz. 7. 

25 O.J. p 959 note 8. 

25. U.S.—Milk Wagon Drivers Un¬ 
ion of Chicago, Local 763, v. Mcad- 
owmoor Dairies, 61 S.Ct 552, 312 
U.S. '287, 85 L.Ed. 835, 132 A.L.R. 
1200, afflrming Meadowmoor Dai¬ 
ries V, Milk Wagon Drivers’ Union 
of Chicago, No. 753, 21 N.E.2d 308, 
371 IU. 377, certiorari denied Milk 
Wagon Drivers Union of Chicago, 
Local 763 v. Meadowmoor Dairies, 
60 S.Ct 128, 308 U.S. 696, 84 L.Ed. 
499, rehearlng denied Milk Wagon 
Drivers Union of Chicago v. Mead¬ 
owmoor Dairies, 60 S.Ct 259, 308 
U.S. 637, '84 L.Ed. 629, vacated Milk 
Wagon Drivers Union of Chicago, 
Local 753 v. Meadowmoor Dairies, 
60 S.Ct 1092, 310 U.S. 665, 84 L.Ed. 
1419, certiorari granted 60 S.Ct 
1092, '310 U.S. 655, 84 L.Ed, 1419, 
rehearlng denied 61 S.Ct 803, 312 
U.S. 715, 85 L.Ed. 1145--United Gas 
Public Service Co. v. State of Tex¬ 
as, 68 S.Ct 483, 303 U.S. 123, 625, 
82 L.Ed. 702, afflrming United Gas 
Public Service Co. v. State, Tex. 
-Civ.App., 89 S.W.2d 1094—Great 
Northern Ry. Co. v. State of Wash¬ 
ington, 67 S.Ct 397, 300 U.S. 164, 

81 L.Ed. 673, reversing 62 P.2d 
T274, TS4 Wash. 648, followed in 
Northern Pac. R. Co. v. State, 62 
P.2d 1279, 184 Wash. 710 and Chl- 
•cago, M., St P. & P. R,. Co. V. State, 

82 P.2d 1279, 184 Wash. 710, re¬ 
hearlng denied Great Northern Ry. 
Co. V. State of Washington, 67 S. 
Ct 504, 300 U.S. 68 6, 81 'L.Ed. 888— 
Chicago Great Western R. Co. v. 
Rambo, 66 S.Ct 693, 298 U.S. 99, 
80 L.Ed. 1066, reversing Rambo v. 
Chicago, Great Western R. Co., 263 
N.W, 112, 195 Minn. 331, certiorari 
granted Chicago Great Western R. 
Co. V. Rambo, 56 S.Ct, 574, 297 U. 
S. 701, ‘80 L.Ed. 990, rehearlng de¬ 
nied 66 S.Ct 945, 298 U.S. 692, 80 
DBd. 1409, conformed to Rambo 


V. Chicago, Great Western R. Co., 
268 N.W. 199, 197 Minn. 652—Beid- 
ler V. South Carolina Tax Commis- 
sion, 61 S.Ct 64, 282 U.S, 1, 75 L. 
Ed. 1'31, reversing in part 160 S.E, 
264. 162 S.C. 447—Plske v. State of 
Kansas, 47 S.Ct 655, 274 U.S. 3S0, 
71 L.Ed. 1108, reversing Stato v, 
Piske, 230 P. 88, 117 Kan. 69— 
Davis V. Green, 43 S.Ct 123, 260 
U.S. 349, 67 L.Ed. 2’99, reversing 
Hines v. Green, 87 So. 649, 3 25 
Miss. 476—Truax v. Corrigan, 4 2 
S.Ct 124, 257 U.S. 312, 66 I^.Ed. 
254, 27 A.Ij.R. 375, reversing 176 
P. 570, 20 Ariz. 7. 

25 O.J. p 959 note 10. 

As respects finding that there was 
no evidence on a certain issue, if In 
fact there is not such evidence, or If 
the evidence Is conflicting, the su¬ 
preme court of the United States can 
Inquire no further; but if the uncon- 
tradicted evidence afflrmativcly os- 
tablishes facts contrary to the find¬ 
ing, neither spccial flndings nor the 
general vordlct precludos the su¬ 
preme court from so holding.—'Baltl- 
more & O. S. W. R. Co. v. Burteh, 44 
S.Ct 166, 263 U.S. 6 40, 68 'L.Ed. 483, 
reversing 134 N.E. 86*8, 19'2 Ind. 199, 
certiorari granted 43 S.Ct. 95, 260 U. 
S. 717, 67 L.Ed. 479. 

20. U.S.—‘Milk Wagon Drivers Un¬ 
ion of Chicago, Local 7-53, v. Mead¬ 
owmoor Dairies, 61 S.Ct 662, 312 
U.S. 287, 86 L.Ed. 836, 132 A.L.R. 
1200, afflrming Meadowmoor Dai¬ 
ries V. Milk Wagon Drivers’ Union 
of Chicago, No. 763, 21 N.E.2d 308, 
'37'1 111. 377, certiorari denied Milk 
Wagon Drivers Union of Chicago, 
'Local 763 v. Meadowmoor 'Dairies, 
60 S.Ct 128, 308 U.S. 696, 84 L.Ed. 
490, rehearlng denied Milk Wagon 
Drivers Union of Chicago v. Mead¬ 
owmoor Dairies, 60 S.Ct 259, 308 
U.S. 637, '84 L,Ed, 529, vacaLod Milk 
Wagon Drivers Union of Chicago, 
Local 753 v. Meadowmoor Dairies, 
60 S.Ct. 1092, 310 U.S. 655, 84 L.Ed. 
1419, certiorari granted CO S.Ct 
'1092, 310 U.S. 656, 84 L.Ed. 1419, 
rehearlng denied 61 S.Ct 803, 312 
U.S. 715, 85 L.Ed. 1145—Thomas v.. 
Texas, 2'9 S.Ct 393, -312 U.S. 278, 53 
L.Ed. 512, afflrming 95 S.W, 1069, 
49 Tex.Cr. 633. 

27. U.S.—State of Minnesota v. Na¬ 
tional Tea Co., 60 S.Ct 676, 309 U. 
S. 551, 84 L.Ed. 920, vaoating Na- 
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tlonal Toa Co, v. Stato, 286 N.W. 
360, 205 Minn. 443, ceriloraH grant¬ 
ed State of MiniK^.sota v. National 
Toa 'Co.. 60 S.Ct. 204, 308 U.S. 547. 
84 Ij.Ed. 460, roinstatod National 
Tea Co. v. Stato, 204 N.W. 230, 20'8 
Minn. 607—Stato Tax Commlssion 
of Utah V. Van Cott. 50 S.C’t. 605, 
306 U.S. 611, 83 L.Ed. 950, vaeat- 
ing Van Cott v. Stato Tax Corn- 
miasion of IJlah, 79 r.2d 6, {15 
Utah 43, certiorari gnintod Stato 
Tax CommisHlon of tUah v. Van 
Cott, 59 S.Ct 358, 305 Xr.S. 502, 83 
L.Ed, 375, mandato eonformod to 
Van Cott V. State Tfix CommlHaion, 
96 l\2d 740, 08 Utah '264—Uoney- 
man v. Hanan, -57 HAR.. 350, 300 TT. . 
S. 14, 8'1 L.Ed. 470, vacatlng 3 N.E. 
2d 186, 371 N.Y. 564, afflrming 286 
N.T.S. 627, 266 ApruDlv. 781, rear- 
gument denlocl 285 N.Y.S. 108 4, 216 
App.Dlv. ‘829. and atllrnu^d 9 N.IO. 
2d 970, 276 N.V. 382, n-mlttltur 
amonded 11 N.ra.2d 788, 27.5 N.Y. 
625, appeal dlsminsed 58 S.tU. 273, 
30i3 U.S. 375, 83 L.Ed. 3l2 remitti¬ 
tur amended 3 N.E.2d 473. 271 N.Y. 
662, reargumont granted and 
amendment of remittitur denied 
8 N.E.2d 618, 274 N.Y. 490—VUla v. 
Van Sehaiek, 57 S.C3t 138, 299 U.S. 
152, 81 L.Ed. 91, vacatlng 3n re 
Poople by Van Sehalck, 195 N.E. 
213, 266 N.Y. '6'89, romittiiur 

amendod 199 N.E. 672, 269 N.Y. 
562, and 200 N,E. 320, 270 N.Y. 66 4, 
reargument donlod 196 N.E. 376, 
'206 N.Y. 672—1‘atlerHon v. State 
of Alabama, 66 S.Ct 576, 294 U.S. 
600, 79 L.Ed. 1082, vacatlng Pat- 
torHon V. State, '166 So, 567, 229 
Ala, 270, and certiorari grfintC“‘d 66 
S.Ct 3 47, 293 U.S. 564, 79 'L.Ed. 
6'66-*-Dorohy v. Stato of Kannaa, 
44 S.Ct 323, 264 U.S. 286, 68 L.Ed, 
686, reverwlng State v. Dorchy, 210 
P. 362, 112 Kan. 236. 

Dlspoaltiott of oaiia on, fac® of d®- 
oree 

Where a caso clearly prenonted a 
aubatantlal clalm of the rlght to froe 
dlscussion, it would be improper for 
the supremo court to dlspose of the 
case otherwlHc than on the face of 
the state courfs docree under review 
on certiorari.-—American Foderation 
of Labor v. Swlng, 61 S.Ct. 668, 312 
U.S. 321, 85 L.Ed. 865, reversing 
Swing v. American Fedoratlon of La¬ 
bor, 2'2 N.E.2d 857, 372 IU. 91, afflrm- 
ing 18 N,E.2d 26'8, 298 IllA*pp. 68, 
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court.28 In disposing of the case the supreme court 
vvill lean toward affirmance where error on the part 
of the state court is not ciear,^9 and where the court 
is convinced that a writ of error was taken only 
for delay, a motion to affirm the judgment should be 
granted.^9 j|- g^jgQ been held proper to affirm 
instead of dismiss where the question raised, al- 
though not frivolous, is without merit.si 
The decision of the supreme court in a case 


brought before it from the state court is the bind- 
ing law of the case.^^ Where the supreme court 
affirms the judgment of the state court, effect must 
be given thereto,^^ while if the judgment is re- 
versed and remanded the case is then pending in 
the state court for such disposition as it deems prop¬ 
er, not inconsistent with the opinion of the supreme 
court.^^ Where a reversal is necessary because of 
an erroneous construction given to an act of con- 


certiorari denied American Federa- 
tion of Labor v. Swing-, 60 S.Ct. 514, 
309 U.S. 659, 84 L.Ed. 1007, certiorari 
grranted 60 S.Ct. 1081, 310 U.S. 620, 
84 L.Ed. 1393, rehearing denied 61 
S.Ct. 735, 312 U.S. 715, 85 L.Ed. 1145. 

28. U.S.—Murdock v. City of 
Memphis, Tenn., 20 Wall. 590, 22 
L.Ed. 429. 

25 C.J. p 960 note 12 [a]. 

Jadgment afflrmed 
In action by railroad employee to 
recover under the Pederal Employers' 
'Liability Act for personal injuries 
caused by negligence of the railroad 
and another employee, where state 
supreme court in aflirming judgment 
for injured employee correctly ruled 
that question of assumption of risk 
was for the jury, judgment would be 
affirmed notwithstanding the state 
supreme court's erroneous ruling as a 
further ground for aflirming judg-' 
ment that the Pederal Employers* 
Liability Act was one intended to 
promote the safety of employees and 
hence that the defense of assump¬ 
tion of risk was barred.—Great 
Northern Ry. Co. y. Leonidas, 59 S. 
Ct. 51, 305 U.S. 1, 83 L.Ed. 3, afflrm- 
ing Leonidas v. Great Northern R. 
Co., 72 P.2d 1007, 105 Mont. 303, cer¬ 
tiorari granted Great Northern Ry. 
Co. V. Leonidas, 58 S.Ct. 759, 303 U.S. 
632, 82 L.Ed. 1092. 

Judgment reversed 

Judgment of state supreme court, 
erroneously hased on assumption that 
railroad was subject to liability on 
garnishment process under federal 
statute, will be reversed by United 
States supreme court.—Chicago & N. 
W. Ry. Co. V. Alvin R. Durham Co., 
46 S.Ct. 509, 271 U.S. 251, 70 L.Ed. 
931, reversing Alvin R. Durham Co. 
V. Chicago & N. W. Ry. Co., 201 N.W. 
503, 229 Mich. 46*8, certiorari granted 
Chicago & N. W. Ry. Oo. v. Alvin 

R. Durham Co., 45 S.Ct. 635, 268 U. 

S. 684, 69 L.Ed. 1156, and reversed 
Alvin R. Durham Co. v. Chicago & 
N. W. R. 'Co., 214 N.W. 132, 239 Mich. 
401. 

Judgment based on qnestions of 
federal law wrongly determined may 

be reversed and the cause remanded 
for further proceedings.—Joines v. 
Patterson, 47 S.Ct. 706, 274 U.S. 544, 
71 L.Ed. 1194, reversing Patterson 
V. Joines, 244 P. 585. 114 Okl. 9. 

36 C.J.S.—13 


Aetion under Federal Employers’ Xiia- 
biUty Act 

In action under Federal Employers* 
Liability Act, supreme court will ex¬ 
amine record, and reverse judgment, 
if evidence is insuiScient as matter 
of law to Show negligence.—Chesa- 
peake & O. Ry. Co. v. Kuhn, Ohio, 
52 S.Ct. 45, 284 U.S. 44, 76 L.Ed- 157 
—^Atlantic Coast Line R. Co, v. Drig- 
gers, 49 S.Ct. 490, 279 U.S. 787, 73^ 
L.Ed. 957, reversing Driggers v. At¬ 
lantic Coast Line R. Co., 148 S.E. 889, 
151 S.C. 164, certiorari granted At¬ 
lantic Coast Line R- Co. v. Driggers, 
49 S.Ct. 17, 278 U.S. 587, 73 L.Ed. '521 
—Atlantic Coast Line R. Co. v. Da- 
vis, 49 S.Ct. '210, 279 US. 34, 73 L. 
Ed. 601, reversing Da vis v. Atlantic 
Coast Line R. Co., 147 S.E. 834, 150 
S.C. 130—Gulf, M. & N. R. Co. v. 
Wells, 48 S.Ct. 151, 275 U.S. 455, 72 
L.Ed. 370, reversing, Miss., 107 So. 27, 
certiorari granted 46 S.Ct. 485, 271 
U.S. 654, 70 L.Ed. 1134—Chicago, M. 
& St. P. Ry. Co. v. Coogan, 46 S.Ct. 
564, 271 U.S. 472, 70 L.Ed. 1041, re¬ 
versing Coogan V. Chicago, M. & St. 
P. Ry. Co., 200 N.W. 477, 160 Minn. 
411, certiorari granted Chicago, M. & 
St. P. R. Co. V. Coogan, 45 S.Ct. 462, 
267 U.S. 589, 69 802. 

Where record do es not contaln all 
evidence 

Judgment of state court awarding 
shipper damages for payment of re- 
bates to other shippers for a like 
Service should not be reversed on 
the theory that some of the ship- 
ments were destined for points out- 
side the state, where the record does 
not contain all the evidence, but 
shows that some of the shipments 
were listed as “Coal-Intrastate.”— 
Pennsylvania R. Co. v. Mitchell Coal 
& Coke Co., 35 S.Ct. 787, 238 U.S. 2’51, 
59 'L.Ed. 1293, affirming Mitchell Coal 
& Coke Oo. V. Pennsylvania R. Co., 
8-8 A. 743, 241 Pa, 536. 

Judgment which cannot be re¬ 
versed on federal question involved 
cannot be modifled or amended,— 
Standard Oil Co. v. Missouri, 32 S.Ct. 
406, 2!24 U.S. 270, 56 L.Ed. 760, affirm¬ 
ing 116 S.W. 902. 218 Mo. 1—25 C.J. 
p 960 note 13. 

29 . U.S.—Milheim v. Moffat Tunnel 
Improvernent Dist, 43 S.Ct. 694, 262 
U.S. 710, 67 UEd. 1194, affirming 
211 P. 649, 72 Colo. 268—Seaboard 
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Air Line R. Co. v. Lorick, 37 S.Ct. 
440, 243 U.S. 572, 61 'L.Ed. 907. 

25 C-J. p 960 note 14. 

30. U.S.—Deming v. Carlisle Pack- 
ing Co., 33 S.Ct. 80, 226 U.S. 102, 57 
L.Ed. 140, dismissing error 114 P. 
172, 62 Wash. 455—Blythe v. 

Hinckley, 21 S.Ct. 390, 180 U.S. 333, 
45 L.Ed. 557. 

30.. U.S.—Milheim v. M(^at Tunnel 
Improvement Dist., 43 S.Ct. 694, 
262 U.S. 710, 67 L.Ed. 1194: affirm¬ 
ing 211 P. 649, 72 Colo. 268—Hodg- 
es V. Snyder, 43 S.Ct. 435, 261 U.S. 
600, 67 L.Ed. 819, affirming 186 N. 
W. 867, 45 S.D. 149—City of Bos¬ 
ton V. Jackson, 43 S.Ct 12'9, 260 U. 
S. 309, 67 'L.Ed. 274, affirming City 
of Boston V. Treasurer and Receiv- 
er General, 130 N.E. 390, 237 Mass. 
403. 

25 C.J. p 960 note 16. 

32- Miss.—Montgomery & Atlanta 
Motor Freight Lines v. Morris, '8 
So.2d 502, overruling suggestio» of 
error 7 So.'2d 826. 

25 C.J. p 960 note 17. , 

33. La.—Thorman v. Broderick, 27 
So. 735, 52 La.Ann. 1298—Stewart 
V. Bloom, 23 La.Ann. 748. 

Decisions on federal questions by 
United States supreme court as 
binding state courts see Courts § 
506. 

Attomey’s fees and taxation of dis- 
b'ursements 

(1) A state statute cannot empow- 
er a state court, when assessing 
damages to a successful plaintiff in 
mandamus, to allow attorney’s fees 
for Services in the federal supreme 
court on a writ of error unsuccess- 
fully prosecuted by defendant, where 
such award is in conflict with the 
settled rule in the federal supreme 
court.—Missouri Pac. R. Co. v. Lara- 
hee, 34 S.Ct. 979, 234 U.S. 459, 58 L. 
Bd. 1398, reversing 116 P, 901, 85 
Kan. 2X4. 

(2) Bven if municipal court code 
permitted taxation of disbursements 
incurred in resisting application to 
United States supreme court for writ 
of certiorari, such an item would he 
unenforceable as an unauthorized 
restraint upon free access to United 
States supreme court.—Jorgensen v. 
Standard Oil Co. of New Jersey, 36 
N.Y.S.2d 318, 178 Misc. 740. 

34. U.S.—State of Indiana ex rei. 
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gress by the state court, which was the sole basis [ o£ its decision, thc oi'dcr of rovcrsal should tiol prc- 


Anderson v. Brand, 5S S.Ct. 443» 

303 U.S, 95, S2 B.Ed. 685, 113 A.'L.. 

R. 1482, reversing State ex rei. 
Anderson v. Brand, 5 N.E.2d 531, 
214 Ind. 347, 110 A.L.R. 778—State 
ex rei. Anderson v. Brand, 5 N.El. 
'2d 013, 214 Ind. 317, 110 A.L.R. 778, 
rehearing denied 7 N.E.2d 777, 214 
Ind. 347, 110 A.L.R. 778, certiorari 
g-ranted State of Indiana ex rei. 
Anderson v. Brand, 58 S.Ct. 262, 
302 U.S. 678, '82 L.Ed. 524, rehear- 
ing denied '58 S.Ct. 641, 303 U.S. 
667, S2 L.Ed. 1123, mandate con- 
formed to State ex rol. Anderson v. 
Brand, 13 N.E.2d 955, 21 1 Ind. 347 
—Bluford V. Canada, D.C.Mo., 32 
P.Supp. 707, appeal dismissod, G. 
C.A., 119 .P.2d 779. 

Cal.—Atehison, T. & S. P. Ry. Oo. v. 
Superior ‘Court in and for Contra 
Costa Goxfnty, 86 P.2d 85, 12 ■Cal.2d 
549, certiorari denied Atehison T, 
S. P. R. Co. V. Superior Court of 
State of California, '59 S.Ct. 774, 
306 U.S. 057, 83 'L.Ed. 1055— 

Coombes v. Getz, 18 P,'2d '939, 217 
Cal. 320. 

Ga,—John Hancock Mut. Life In.s. 
'Co. V. Yalos, 190 S.E. 550, 184 Oa. 
42, conforming- to 57 S.Ct 120, 299 
U.S. 178, '81 L.Ed. 106, vacating 185 

S. E. 268, 182 Oa. 213, rcvcr.sing 170 
S.E. 239, 50 G?v,Ap'p. 713, certiorari 
granted 67 S.Ct 2a, 299 U.S. 525, 
81 L.Ed. 3S6, conformed to 191 'S. 
E. 392, 55 Ga.Apip. 771, vacating 
109 S.E. 230, 50 Ga..\pp. 713—Ooor- 
gia Power Co. v. City of Docatur, 
182 S.E. 32, 181 Ga. 187, alTlrniod 
Georgia Ry. & Electric Co. v. City 
of Deoatur, '56 S.Ct GOG, 297 U.S. 
6'20, 80 L.E<1. 925. 

Ind.—Storen v. J. D. Adams MCg. 'Co., 
15 N.E.2d 1016, 214 Ind. 707, con¬ 
forming to mandato J. D. Adams 
Mfff. Co. V, SLoren, 5-8 S.'Ct 913, 

304 U.S. 307, 82 L.Ed. 1305, 11 7 
A.L.R. 429, modifying 7 3Sr.E.2d 941, 
212 Ind, 343. 

lowa.—Sears, Roebuck & Co. v. Nol- 
son, 2'99 N.W. 398, 230 lowa 936, 
conforming to mandate Nelson v. 
Sears, Roebuck & Co., 61 S.Ct 686, 
312 U.S. 359, 85 L.Ed. 888, 132 A. 
L.R. 476, reversing Sears, Roebuck 
& Co. V. Roddcwig, 292 N.W, 130, 
228 lowa 1273, certiorari granted, 
Roddewig v. Sears, Roebuck & Co., 
61 S.Ct 34, 311 U.S. 630, S'5 L.Ed, 
401, rehearing denied Nelson v. 
Sears, Roebuck & Oo., 61 S.Ct '803, 
31'2 U.S. 715, 85 L.Ed. 1145. 

Minn.—Rambo v. Chicago, Great 
■ Western R. Co., 268 N.W. 199, 197 
Minn. 652, conforming to Chicago, 
Great Western R. Co. v. Rambo, 56 
S.Ct 693, 298 U.S. 99, 80 L.Ed. 1066, 
reversing Rambo v. Chicago, Great 
Western R. Oo., 263 N.W. 112, 195 
Minn. 331, certiorari granted Chi-i 
cago Great Western R. Co. v. Ram¬ 


bo, 56 S.Ct 574, 297 U.S. 701, 80 
L.Ed. 990, rehearing denied 56 S.Ct. 
945, 298 U.S. 692, SO L.Ed. 1409. 

Mo.—^Jenkins v. Kurn, 156 S.W.2d 
668, conforming to mandate 61 S. 
Ct 934, 313 U.S. 256, S5 L.Ed. 1316, 
reversing 114 S.AV.2d 76, 34 6 Mo. 
'904, c(‘rliorari granted 61 S.Ct. 7 10, 
312 U.S. 675, 85 L.Ed. 1116—State 
ex rei. Gaines v. Canada, 131 S.W. 
2d 217, 34 4 Mo. 1238, conforming 
to mandate 69 S.Ct 232, 306 U.S. 
337, 83 L.Ed. 208, reversing 113 S. 
W.2d 783, 342 Mo. 121, <‘erllorari 
granted 59 S.Ct GT), 305 U.S. 580, 
83 L.Ed. 365, rehearing denied f>9 
S.Ct 356, 305 U.S. 67(5, 83 L.Ed. 
437—^i^iltna Ins. Co. v. llydc, 34 S. 
W.2d 85, 327 Mo. 115. 

N.Y.—U. S. V. Pink, 36 N.Y.S.2d 961 
—Pelt & Tarrant Mfg. Co. v. Me.- 
Goldrick, 20 N.y.S.2d 85*8. 

S.C.—Beidler v, South •('‘arolina Tax 
Oommission, 160 S.E. 261, 162 S.C. 
447, revorsed in pnrt on other 
grounds 61 S.Ct 51, 282 U.S. 1, 75 
L..Ed. 131. 

TcfX.—Saxon v. At<‘hlson, T. & S. P. 
Ry. Co., Com.App., 50 S.W.2d 1095, 
conforming to Atehison, T. & S. P. 
Ry. Oo. V. Saxon, 52 S.Ct. -229, 281 

U. S. 458, 76 'L.Ed. 307, re.v<‘rsing 
Saxon V. Aichi.son, T. S. F. liy. 
Co., 'Com.App., 36 S.W.2d 228, ro- 
hearlng denied 38 S.VV.2d 775, r(^- 
ver.slng- Atehi.son, T. Sc S. IA Ry. 
Co. V. Saxon, Oiy.App., 21 S.W.2d 
686—Adam v. Saengt‘r, Clv.Ai)p., 
119 S.W.2d 687, e.tjnforming to rnJin- 
dale 58 S.Ct, 451, 303 U.S. 59, 82 
L.Ed. 619, rever.sing 101 S.W.2d 
1016, certiorari granted 58 S.Ct 
28, 302 U.S, 668, 82 I..Ed. 515, rv- 
hearing denied 58 S.Ct GiO, 303 U. 
S. 666, 82 L.Ed. 1123. Error dis- 
mi.s.sed, c<‘rtiora,ri denl(‘d Saengia* 

V. Ada,m, 5‘) S.Ct 832, 307 U.S. 028, 
•83 L.Ed. 1511. 

Wis.—J. €. l^eniK‘y 'Co. v. Wlseonslu 
Tax 'CommlMHlon, 208 N.VY 180, 238 
Wis. 69, 134 A.'L.,U. 908, eonform- 
ing to mandate StaUs of WIhcoiihIu 
V. J. C. lk‘nney Co., GL S.tU. 21(5, 

311 U.S. 435, 85 L.Ed. 267, 130 A. 
L.R. 1229, reversing J. 0. Penm^y 
Co. V. Wiseonain Tax CoinmlHsion, 
289 N.W. 077, 233 Wis. 286, 120 A. 
L.R. 1333, certiorari granted Stata 
of WiHconsin v, J. C. Peniusy 

60 S.Ct. 1076, 3X0 U.S, 618, 84 L.Ed. 
1392, rehearing denied 61 S.Ct 441, 

312 U.S. 712, L.Ed. 1143, con¬ 
forming to mandato State of Wis- 
consin v. Minnesota Mining <& 
Manufaeturing Oo., 61 S.Ct 253, 
311 U.S. 452, 85 I...Ed. 274. rav(‘rs- 
ing Minnesota Mining & Manufac- 
turlng Co. V. Wise.onsin Tax Coni- 
mission, 289 N.W. 680, 233 Wis. 
806, certiorari granted State of 
Wisconsin v. Minnesota Mining 
Mfg, Co., 60 S.Ct 1077, 310 U.S. ^ 
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61'9, 84 L.Ed. 1393, ndu^erlng de¬ 
nied 61 S.'tM. 4 14, 312 IT.S. 712, 85 
Jj.IOd. 1113, eonrorinlng io mandate 
Sta,It' of Wlseoiisin v. le. “W. 
worth Co., 61 S.<M. 395, .311 U.S. 
622, 85 L.Ed. 395, r('V<*rsing E. W. 
Woolworth <^>. V. Wi.seonsln Tax 
Comirii.s.sion, 280 N.W". (585, 2:53 Wi.s. 
305, certiorari gran(('d State of 
i.Meonsin v. E. W', \\’<><dworth (\)., 
60 S.Ct. 107(5, 310 U.S. (519, 84 L.Ed. 
1393, r(‘hearing denl('d 61 S.Ct. 444, 
312 U.S. 711, 85 L.Ed. 1113. 

25 C.J. p 960 note 19. 

Jurlsdlctlon. of stato court on re- 
mand 

On inanda.to of United S(al('s su- 
pr(‘nu‘ eourt to Oklalioinn, supreme 
<‘Ourt, from wldcli app(*al wa.s laken, 
lailtw Is reV('Hled vvilli Jurlsdlt*! ion. 
—Comlrcm v. Mari in, 267 I\ 625, 131 
Okl. 32, eonfortuliig (o inniulate Mar- 
lin V. Le Wall en, 4 8 S.Ut. 24 8. 276 TT. 
S. 58, 72 T^.Ed. 167, iM'Ver.Mlng (■k)n- 
dren v. Marlin, 211 U. 82(5, 4 13 Okl. 
2'59, (‘(‘rtiorari granied 4(5 S.tM'. 48,5, 
271 U.S. 651, 70 E.Ed. 1134. 

Matters not d®cldod by the su¬ 
preme court are io b(' di.MpoHe<l of by 
th<' s(al(‘ courl, 

U.S.—Ilallaiutu v. Eureka Ulla* Lint^ 
(k>., W'.Va., 13 S.Ct, 411. 261 U.S. 
393, (57 L.Ed. 715. 

Mo. -S(.Mle <'x rol. (}ain<'M v. C^/inada, 
131 S.W.2d 217, 311 Mo. 1238, cun- 
forining lo iriaudate 59 S.Ct. 232, 
3(15 U.S. 337, 83 r^.Ed. 208, n^vers- 
Ing 113 .S.W'.2d 783, 3 12 Mo. 121, 
(a‘rtiorurl granled 59 S.Ct. 65, 305 
U.S. 580, 83 365, rehearing 

d<‘nled 59 S.Ct 35(5, 305 U.S. (5 76, 
83 L.Ed. 437. 

Tex.“ >»Sla((' v. lame Star < las cki,, Civ. 
A'pp., 129 S.W.2d 1161, modi/led on 
otluu' groutuls, Sui»., Loue Star Gas 
<k». V. State, 153 S.V'V'.2d 681. 

25 C.J. p 960 u<»le 19 Ia']. 

Undeterxnlned Issues arislng under 
state law f^xcluslvidy mny Ix' coiisld- 
un'd by slait' eourt. after mantiale of 
federal suprenit^ eourt ri‘niMndlng 
(Uiuse." Engen v. Union State Ilank 
of Uarvard, 23(5 N.W'. 741. 121 Ntd». 
257, certiorari denied 52 S.Ct. 33, 284 
U.S. 655, 76 L.Ed. 555, 

State oourts wlll be froo to decide 
any federal auestlons n-malnlng un- 
d<'<*ld('d, without prijudiee to (kirther 
presf‘ntal ion of wiieli (tue.Mtiotis to 
Uni((‘d supreme eourt.' M<‘- 

Qoldrie.k v. tktmpagnh' Generale 
Transatlantlque, 60 S.Ct 670, 309 IT. 
S. 130, 81 'L.Ed. 819, reversing Cem- 
pagnh» Generale Transatiantitiin» v. 
McGoldrlck, 18 N.E.2d 28. 279 N. 
y. 192, amrrnlng 4 N.y.S.2d 661, 254 
ApiaDiv. 237, r(‘arguinent denied and 
r(»mUtItuP amended 21 N.E.2d 199, 
280 N.Y. 691, certiorari granted Me- 
Goldrick v. Compagnic Generale 
TransaLlantlque, 59 S.Ct. 1013, 307 
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clude the right of the state court to consider an.d 
pass on the rights of the parties in thelight of the 
statute as correctly. construed.^^ Where the statutes 
and practice of a state provide that an appellate 
court of such state may, on reviewing a judgment of 
the court below, render such a judgment as should 
have beeii rendered by that court, the United States 
supreme court may, on reversing the decision of the 


state appellate court, enter a judgment finally dis- 
posing of the case.^® The supreme coiirt may, in 
its discretion, award execution.^^ A writ of error 
to a state court, which incorrectly stated tjie date 
of the judgment in the court below, could be dis- 
missed without prejudice to proceedings under a 
second writ of error, which correctly described the 
judgment.^ S 

parte State of Texas, 62 S.Ot. 418, 


U. S. 620, 83 L.Ed. 1499—McGoldrick 

V. Berwind-White Coal Mining- Co., 
60 S.Ct. 388, 309 U.S. 33, 84 'Li.Ed. 
876, reversing- Berwind White Coal 
Mining Co. v. McGoldrick, 22 N.E.2d 
173, 281 K.T. 610, affirming Berwind 
White 'Coal Mining- Co. v. McGold¬ 
rick, 8 N.T.S.2d 668, 255 App.Piv. 
961, reargument denied and rpotion 
granted Berwind-White Coal Mining 
Co. V. McGoldrick, 22 N.E.'2d 764, 281 
N.T. 670, certiorari granted McGold¬ 
rick v. Berwind-White Coal Mining 
Co., 60 S.Ct 261, 308 U.S. 546, 84 L. 
Ed. 4'59. 

Tlling amended petitiou asserting ad- 
ditional demaud 

Remanding of case hy highest 
state court after receiving federal 
supreme courfs mandate reversing 
judgment, and plaintiff's filing 
amended petition asserting addition- 
al demand, and trial thereon, was not 
inconsistent with such mandate.— 
Southern Ry. Co. v. Commonwealth 
of Kentucky, 52 S.Ct. 160, 284 U.S. 
338, 76 L.Ed. 327, affirming Southern 
Ry. Co. V. Commonwealth, 38 S.W.2d 
696, 238 Ky. 638, and mandate stayed 
Southern Ry. Co. v. Commonwealth 
of Kentucky, 52 S.Ct 639, set aside 
53 S.Ct 24, 287 U.S. 561, 77 'L.Ed. 
495. 

Construing state statute to render 
it coxLstitutional 

Where the supreme court holds a 
state statute invalid, as construed 
and applied hy the state court, and 
remands the cause for further pro¬ 
ceedings not inconsistent with the 
opinion, the state courts are not pre- 
cluded from construing the statute 
so as to eliminate the unconstitution- 
al features.—Schuylkill Trust Co. v. 
Commonwealth of Pennsylvania, '58 
S.Ct. 295, 302 U.S. 506, 82 L.Ed. 392, 
affirming Commonwealth v. Schuyl¬ 
kill Trust Co., 193 A. 638, 327 Pa. 
127. 

Ahandoninent of issue 

Where statute was assailed as vio- 
lating both the state and federal con- 
stitutions and on appeal to the su¬ 
preme court of lowa validity of the 
statute under the state constitution 
was not challenged, question of the 
validity of the statute under the 
state constitution was “abandoned” 
and after decision of the supreme 
court was reversed by the United 
States supreme court and cause was 
remanded appellee was not entitled to 
a consideration of whether statute 


violated the state constitution.— 
Montgomery Ward & 'Co. v. Nelson, 
299 K.W. 401, 230 lowa 942, con- 

forming to mandate Kelson v. Mont¬ 
gomery Ward &, Co., 61 S.Ct. 593, 312 
U.S. 373, 85 L.Ed. 897, reversing 

Montgomery Ward & 'Co. v. Rodde- 
wig, .292 UW, 142, 228 lowa 1301, 
certiorari granted Roddewig v. Mont¬ 
gomery Ward & Co., 61 S.Ct. 34, 311 
U.S. 630, 85 L.Ed. 401, rehearing de¬ 
nied Nelson v. Montgomery Ward & 
Co., 61 S.Ct 804, 312 U.S. 716, 85 L. 
Ed. 1145. 

Passing* on errors of s-upreme courfc 

It is not the province of the su¬ 
preme court of lowa or of the district 
court to pass on or attempt to cor- 
rect alleged errors of the supreme 
court of the United States.—Mont¬ 
gomery Ward & Co. v. Nelson, supra. 

Froper constrnction of mandate of 
the United States supreme court pre- 
sents a “federal question” for the 
determination of that court—Ex 
parte State of Texas, 62 S.Ct 418, 
315 U.S. 8. 86 L.Ed. 579, denying pe¬ 
tition Lone Star Gas Co. v. State, 
Tex., 153 S.W.2d 681. 

Vacated Judgment as **law of the 
case’'* 

Opinion of state supreme court on 
federal issue, reviewed on certiorari 
by United States supreme court and 
there vacated, does not remain “law 
of the case" for any purpose, and is 
without effect—In re Hallbom’s Es- 
tate, 249 N.W. 417, 189 Minn. 383, 
certiorari granted Pagel v. Pagel, 54 
S.Ct 131, 290 US. 630, 78 L.Ed. 541, 
affirmed 54 S.Ct 497, 291 U.S. 473, 78 
L.Ed. 921. 

Mandamus to enforce mandate 

(1) On motion for leave to file pe¬ 
tition for writ of mandamus in Unit¬ 
ed States supreme court against the 
judges of the supreme court of Tex¬ 
as to bring a judgment of that court 
into conformity with controlling 
mandate of the United States su¬ 
preme court, in a case involving en- 
forcement of an order of the Texas 
railroad commission, the United 
States supreme court was required 
to accept the return of the Texas 
judges regarding the scope of judi- 
cial review of orders of Texhs rail¬ 
road commission as well as their 
showing regarding the distribution of 
judicial power within the Texas ju- 
dicial System, since such matters 
were matters of ‘Tocal law“.—Ex 
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315 U.S. S, 86 L.Bfl. 579. flenylng- pe- 
tition 'Lone Star Gas Co. v. State, 
Tex., 153 S.W.2d 681. 

(2) Where merits of claim of con- 
fiscation were not determined by 
United States supreme court on re¬ 
view of judgment pf Texas court of 
civii appeals entered on an appeal in 
action to enforce an order of Texas 
railroad commission fixing rate to be 
charged by gas company for gas de- 
livered to Texas distributing compa- 
nies, and subsequently the case was 
before Texas supreme court which 
rendered opinion which was suscepti- 
ble to construction that United 
States supreme court had ruled on 
merits of claim of confiscation, and 
sent case to district court for new 
trial, and motion was filed in United 
States supreme court for leave to 
file mandamus petition to bring Tex¬ 
as supreme courfs judgment within 
controlling mandate of United States 
supreme court, rule to show cause 
was discharged and motion was de¬ 
nied on filing of return to rule to 
Show cause by judges of the Texas 
supreme court which was in effect a 
disavowal that their action implied 
that decision of United States su¬ 
preme court foreclosed a trial on is¬ 
sue of confiscation.—Ex parte State 
of Texas, supra. 62 S.Ct. 418, deny¬ 
ing petition Lone Star Gas Co. v. 
State, 153 S.W.2d 681. 

(3) , Mandamus under appellate ju- 
risdiction of su'preme court generally 
see supra § 199. 

35. U.S.—Northern Pac. R. 'Co. v. 

Concannon, 3 6 S.Ct. 156, 239 U.S. 

382, 60 L.Ed. 342, reversing 135 P. 

652, 75 Wash. 591. 

36. U.S.—Stanley v. Schwalby, Tex., 

16 S.Ct. 754, 162 U.S. 255, 40 L.Ed. 

960. 

25 C.J. p 960 note 21. 

37. Refusal of state court to exe- 
cute mandate 

If a cause has been remanded to 
the state court which refuses to exe- 
cute the mandate of the supreme 
court the latter court may, on a sec¬ 
ond writ, proceed to a final decision 
and award execution thereon.—Mar¬ 
tin V. Hunter’is Lessee, Va., 1 Wheat. 
304, 4 L.Ed. 97. 

38. U.S.—Northern Pac. R. Co, v. 

Hasse, 25 S.Ct. 305, 197 U.S. 9, 49 

L.Ed. 642, reversing 68 P. 882, 28 

Wash. 353, 92 Am.S.R. 840—^North- 
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Equally divided court. If the supreme court is 
equally divided with respect to the federal question 
presented the judgment of the state court will be 
affirmed.^® 

Effeci of evenis subsequent to decision by state 
court. As shown supra § 280, the supreme court on 
review of a decision of a state court ordinarily con- 
siders only federal questions and does not review 
questions of state law. However, under its power 
to make such disposition of the case as justice re¬ 
quires, the supreme court may consider questions 
of state law which arise after the decision of the 
state court has been rendered, as where new facts 
have supervened or there has been a change in the 
law.*^® The court in a proper case may dismiss the 
appeal or writ^^ or it may decide the state questions 
or remand the cause for appropriate action by the 
state court.^2 When the intervening evcnt is of 


such nature that the judgment of the state court 
should not be enforced, the supreme court will va¬ 
cate the judgment and remand the cause rather than 
dismiss the appeal or writ^*'^ 

Where, by reason of events occurring subsequent 
to the rendition by the state court of the judgment 
which is sought to be reversed, the parlicular rclief 
sought in that action by plaintiff in error cannot be 
afforded, the appeal or writ will bc dismissed.'^'^ 

Amcndmcnt of rccord. Under iis power to make 
such disposition of the case as justice requires, the 
supreme court may, inslead of disniissing the appeal 
or writ, vacate the judgment of the state court and 
remand the cause to the end that the rccord bc 
amended or clarificd.'^® Thus sucli proecdure may 
be followcd where the rccord faiis adcquately to 
state the facts underlying a decision of a federal 
question,'^® or where the grounds of the stato deci¬ 
sion are obscure,^'^ as where, under the dcci- 


ern Pac. R. Co. v. Ely, 26 S.Ct 302, 
197 U.S. 1, 49 -L.Ed. 639, reversing 
65 P. 555, 25 Wash. 384, 64 L.R.A, 
526, 87 Am.S.R. 766. 

39. U.S.—United Gas Public Service 
Co. V. State of Texas, 58 S.Ct. 483, 
303 U.S. 123, 62'5, 82 L.Ed. 702, af- 
flrming United Gas Public Service 
Co. V. State, Tex.Civ.App., 89 S.W. 
.2d 1094. 

40 . U.S.—State of Missourl cx rei. 
Wabash Ry. Co. v. Public Service 
Commlssion of Missouri, 47 S.Ct. 
311, 273 U.S. 126, 71 L.Ed, 575, re- 
versinff 267 S.W. 102, 306 Mo. 149— 
Uorchy v. State of Kan.«^as, 44 S.Ct 
3'23, 264 U.S. 286, 68 L.Ed. 686, re- 
versing* State v. Dorchy, 210 P. 352, 
112 Kan. 23'5—Gulf, C. & S. E. R. 
Co. V. Dennis, Tex., 32 S.Ct. 642, 
224 U.S. 503, 56 L.Ed. 860. 

41 . U.S.—Pafirel v. MacLean, 51 S. 
Ct. 416, 283 U.S. 366, 75 L.Ed. 1023, 
vacatingr In re Hallbom’s Estate, 
229 N.W. 344, 179 Minn. 402, cer¬ 
tiorari granted Pagol v. Hallbom, 
51 S.Ct, 26, 28-2 U.S. 819, 75 L.Ed. 
732, and supplemented Pagel v. 
MacLean, 237 N.W. 21, 183 Minn. 
429, conformed to 237 N.W. 21, 183 
Minn. 439. 

42 . U.S.—Mayflower Earms v. Ten- 
Eyck, 56 S.Ct. 4o7, 297 U.S. 266, 80 
L.Ed. 676, reversing Mayflower 
Parms v. Baldwin, 195 ISf-E. 632, 267 
N.Y. 9, affirming 276 N.Y.S. 669, 
242 App.Div. 881, reargunaent de- 
nied 198 N.E. 371, 268 N.Y, 496— 
State of Missouri ex rei. Wabash 
Ry. Co. V. Public Service Commis- 
eion of Missouri, 47 S.Ct. 811, 273 

U.S. 126, 71 L.Ed. 676, reversing 
267 'S.W. 102, 806 Mo. 149. 

43 . U.S.-^State Tax Commission of 
Utah V. Van Cott, 59 S.Ct. 605, 306 
U.S. 611, 33 L.Ed. 950, vacating 


Van Cott V. State Tax Oommis- 
sion of Utah, 79 P.2d 6, 96 Utah 43, 
certiorari granted State Tax tiom- 
mlssion of Utah v. Van Cott, <59 S. 
Ct. 358, 805 U.S. 502, 83 L.Ed. 876, 
mandate conformed to Van Coit v. 
State Tax Commission, 96 P.2d 740, 
98 Utah 264—Patterson v. Stato of 
Alabama, -55 S.Ct. 675, 294 U.S. 600, 
79 L.Ed. 1082, vacating PatterHon 

V. State, 156 So. 567, 220 Ala. 270, 
and certiorari granted 55 S.Ct. 347, 
293 U.S. 67)4, 79 L.Ed. 656—Pagol 

V. MacLean, 61 S.Ct 416, 283 U.S. 
266, 75 L.Ed. 1023, vacating In re 
Hallbom’» Eatate, 229 N.W. 314, 
179 Minn, 402, certiorari granted 
Pagel V. Hallbom, 61 S.Ct 25, 282 
U.S. 819, 75 L.Bd. 732, and supplo- 
mented Pagel v. MacLean, 237 N.W. 
21, '183 Minn. 429, conformed to 
237 N.W. 21, 183 Minn. 420—State 
of Missouri ex rei. Waba.«?h Hy. 
Co. V. Public Service Commission 
of Missouri, 47 S.Ct 311, 273 U.S. 
126, 71 L.Ed. 675, reversing 267 S. 

W. 102, 306 Mo. 149—Dorchy v. 
State of Kansas, 44 S.Ct 323, 264 

U. S. 286, 08 L.Ed. C86, reversing 
sute V. Dorchy, 210 P. 352, 112 
Kan. 235—Gulf, C. & S. E. R. Oo. 

V. Dennis, 32 S.Ct 542, 224 U.S. 503, 
66 L.Ed. 860, 

44. , U.S.—Kimball v. Kimball, N.Y., 
19 S.Ct 639, 174 U.S. 1'58, 43 L.Ed. 
932. 

Questions becoming moot 

U-S.—Chandler v. Wlae, 69 S.Ct 992, 
307 U.S. 474, 83 L.Ed. 1407, dlsmlsfl- 
ing certiorari, 111 S.W.2d 633, 271 
Ky. 252, certiorari granted 68 S. 
Ct 831, 303 U.S. 634, 82 L.Ed. 1095. 
25 C.J. p 968 note 3 [a]. 

45 - U.S.—State of Minnesota v. Na¬ 
tional Tea Co., 60 S.Ct 676, 309 
U.S. 551, 84 L.Ed. 920, vacating Na¬ 
tional Tea Co. v. State, 286 N.W. 
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360, 205 Minn. 4 43, certiorari grant¬ 
ed State of Minnesota v. National 
Tea Oo., 60 S.Ct. 291, 308 U.S. 647, 
84 I..Kd. 460, reinslatcd National 
Tea Co. v. Statis 294 N.W. 230, 208' 
Minn. 607. 

40. TT.S.—Villa V. Van Hi^halck, 67 
S.Ct. 12H, 290 U.S. 152, fit r..Ed. 91, 
vacating Tn re P(»oplo by Van 
Schaick, 197) N.E. 213, 266 N.Y. 589, 
remittitur amtuuled 100 N.E. 672, 
260 N.Y. 662, and 200 N.E. 320, 270 
N.Y. 564, renrgutnent 105 N. 

E. 376. 266 N.Y. 672. 

47» TT.S.—Tloni^yman v. Unnan, 67 B. 
Ct 350, 300 U.S. 14, 81 L.Ed. 476, 
vacating 3 N.E.2(1 186, 271 N.Y. 564, 
amrming 285 N.Y.S. 527, 256 App. 
T)iv. 781, reargument dcnled 285 
N.Y.S. '1084, 246 App.Div. 820, and 
afllrmed 9 N.E.2d 070, 275 N.Y. 382, 
r(>mittitur amended 11 N.E.2d 788, 
275 N.Y. (125, appeal tUsmlsaed <58 
S.(H. 273, 302 U.S. .175, 82 L.Ed. 3X2, 
romltlltur amiuided 3 N.X'1.2d 473, 
271 N.Y. 662, reargum<*nt granted 
and anumdment of remittitur de- 
nled 8 N.E.Ed 618, 274 N.Y. 490. 
Amblguoui or obscure adjudica- 
tious by state courts do not bar a 
determlnatlon by the HUi)remo court 
of the valldity under the federal Con- 
fltiUition of Htate action, and Intelli- 
gimt exerclse of Uh appellate powers 
compeLs th(( fiupreme court to a.»k for 
the elimlnatlon of the obHcurJtioe and 
ambiguiticH from the oplnions In 
such cases so that the court can as- 
certain whether Its jurlsdlction to re¬ 
view should be Invoked.—State of 
Minnesota v. National Tea Co., 60 
S.Ct 670, 309 U.S. 651, 84 L.Ed. 920, 
vacating National Tea Co. v. State, 
280 N.W. 360, 206 Minn. 448, certio¬ 
rari granted Stato of Minnesota v. 
National Tea Oo., 60 S.Ct 294, 308 
U.S. 547, 84 L.Ed. 460, relnstated Na- 
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sions of the courts on the question, there is un- I state court was based on a federal or nonfederal 
certainty as to whether the decision of the I ground>® 

X. CIRCUIT COURTS OF APPEALS 

A. IF GENERAL 


§ 282. Creation of Court 

The Circuit courts of appeais are statutory courts, 
created for the purpose of facilitating the prompt dis- 
position of cases and relieving the supreme court from 
the oppressive burden of general litigation. 

The Circuit courts of appeais are statutory 
courts,created for the purpose of facilitating the 
prompt disposition of cases and relieving the su¬ 
preme court from the oppressive burden of general 
litigation, which impedes the examination of cases 
of public concern and operates to the delay of suit- 
ors.^® There was one court for each of the nine 
judicial circuits, as originally created by the Judici- 
ary Act of 1891, 28 U.S.CA. § 211,51 which took ef- 
fect immediately notwithstanding provisions that the 
jurisdiction of the supreme and Circuit courts was 
not thereby to be impaired in cases of appeais taken 
or pending before July 1, 1891.5^ A tenth circuit 
was added by Act of February 28, 1929 c 363 § 1, 
28 U.S.C.A. § 211, as amended.53 

§ 283. Personnel of Court 

The judges eligible to sit on a Circuit court of ap- 


I ipeais are th« circuit Justice assigned to the Circuit, the 
Circuit judges, and, when needed, the district judges. 
The court may consist of three or, in some circuits, of 
more than three Judges. 

Under the provisions of the Judicial Code § 289, 
28 U.S.C.A. § 430, abolishing circuit courts, and the 
various related statutes, Judicial Code §§ 117-120, 
28 U.S.C.A. §§ 211-216, dealing with the creation 
and composition of circuit courts of appeais, includ- 
ing the allotment of justices of the supreme court to 
the circuits, the judges of a circuit court of appeais 
are drawn from three sources—the chief justice or 
associate justice of the supreme court assigned to 
the circuit, the circuit judges, and the district judg- 
es.54 Circuit judges become ex officio judges of the 
respective circuit courts of appeais,55 but district 
judges are drawn on only in case a full court canno.t 
be made up by the circuit justice and the circuit 
judges.56 The provisions of the Judicial Code also 
manifest a purpose to constitute in some circuits a 
circuit court of appeais of more than three judges.®^ 
The provision that “the circuit judges in each cir» 


tional Tea Oo. v. State, 294 N.W. 230, 
208 Minn. 607. 

48 . U.S.—State of Minnesota v. Na¬ 
tional Tea Co., supra. 

49 . U.S.—Delaware, L.. «& W. R. Co. 
V. Reilstab, C.C.A.N.J., 15 F.2d 137, 
certiorari g-ranted 47 S.Ct. 247, 273 
U.S. 685, 71 UEd. 840, reversed on 
other grounds 48 S.Ct 203, 276 U. 
S. 1, 72 L.Ed. 43'9. 

5Q- U.S.—Lau Ow Bew v. U. S., Cal., 
12 S.Ct 517, 144 U.S. 47, 36 L.Ed. 
340, reversing- 47 F. 641, l C.C.A. 1, 
certiorari granted Ex parte Lau 
Ow Bew, 12 S.Ct 43, 141 U.S. 583, 
35 L.Ed. 868. 

2'5 C.J. p 961 note 27. 

51. U.S.—Textile Mills Securities 
Corporation v. Commissioner of 
Internal Revenue, 62 S.Ct 272, 314 
U.S. 326, 86 L.Ed. 249, affirming-, C. 
C.A., Commissioner of Internal 
Revenue v. Textile Mills Securities 
Corporation, 117 F.2d 62, certiorari 
&ranted 61 S.Ct 830, 312 U.S, 677, 
85 L.Ed. 1117—United States v. 
Winston, Wash., 18 S.Ct 701, 170 

, U.S. 522, 42 L.Ed. 1130, affirming 73 
F. 149, 19 C.C.A. 419. 

25 C.J. p 961 note 25. 

52. U.S.—Gulf, C. & S. F. R. Co. v. 
Shajie, Ind.T., 15 S.Ct 641, 157 U.S. 
348,. 3d;LJBd. 727. 


53. U.S.—McClintock v. U. S., C.C.A. 
Kan., 60 F.2d 839. 

54. U.S.—Textile Mills Securities 
Corporation v. Commissioner of In¬ 
ternal Revenue. 62 S.Ct 272, 314 U. 
S. 326, 86 L.Ed. 249, affirming, C.C. 
A., Commissioner of Internal Reve¬ 
nue V- Textile Mills Securities Cor¬ 
poration, 117 F.2d 62, certiorari 
granted 61 S.Ct 830, 312 U.S. 677, 85 
L.Ed. 1117—Lang’s Estate v. Com¬ 
missioner of Internal Revenue, C. 
C.A., 97 P.2d 867. 

55. U.S.—Textile Mills Securities 
Corporation v. Commissioner of In¬ 
ternal Revenue, 62 S.Ct 272, 314 U. 
S. 326, 86 L.Ed. 249, affirming, C.C. 
A., Commissioner of Internal Reve¬ 
nue V. Textile Mills Securities 'Cor¬ 
poration, 117 F.3d 62, certiorari 
granted 61 S.Ct 830, 312 U.S. 677, 85 
L.Ed. 1117. 

58w U.S.—Textile Mills Securities 
Corporation v. Commissioner of In¬ 
ternal Revenue, supra. 

'‘Pull court,’* as used in tliis con- 
nection, refers to the court which 
contains, the permlssible .complement 
of judges, as distinguished from a 
quorum of two, and the permissible 
complement is a bench of three judg¬ 
es.—Textile Mills Securities Corpo- 

m 


ration v. Commissioner of Internal 
Revenue, supra. 

Court composed of district Judges 
aloue 

In the absence of the chief justice 
or an associate justice of the su¬ 
preme court, or of a Circuit judge, a 
Circuit court of appeais is legally 
constituted where made up of three 
district judges of the circuit, regu- 
larly designated by particular assign- 
ments to attend as members for the 
term.—Peters v. Hanger, Va., 136 F. 
181, 69 C.C.A. 197. 

57 . U.S.—Textile Mills Securities 

Corporation v. Commissioner of In¬ 
ternal Revenue, 62 S.Ct. 27'2, 314 
U.S. 326. 86 L.Ed. 249, affirming, C. 
C.A., Commissioner of Internal 
Revenue v. Textile Mills Securities 
Corporation, 117 P.2d 62, certiorari 
granted 61 S.Ct. 830, 312 U.S.‘ 677, 
85 L.Ed. 1117. , 

Thxee judges uuder original act 

(1) By the original Act of March 
3, 1891, 28 U.S.C.A. § 212, each Cir¬ 
cuit court of appeais was to consist 
of three judges, of whom two consti¬ 
tuted a quorum.—Textile Mills Se¬ 
curities Corporation v. Commissioner 
of Internal Revenue, supra. 

(2) This act, it has beeh held, was 
not amended by the later crehtion of 
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cuit shall be judges of the Circuit court of appeals 
in that Circuit” manifests thc purpose that thc size 
o£ the Circuit court of appeals shall not be less than 
the number of Circuit judges authorized by law in 
that Circuit, iiotwithstandiiig thc provision that such 
a court shall consist of three judges,and notwith- 
standing the further provision that cach circuit 
judge' shall sit as one of the judges of thc circuit 
court of appeals in that circuit from time ,to time 
according to law.^^^ The term ‘‘court/' as used in 
these statutes, does not mean three judges when thc 
court is sitting, and ali thc judges when other func- 
tions are performed, but comprises the entirc num¬ 
ber of judges in each circuit, so that, not mei-cly 
three, but all thc judges in active Service bf thc 
court in a particular circuit may sit in banc.^^ 

§ 284. Rules and Conduct of Business 

A Circuit court of appeals is governed, as to matters 
of procedure, by the rules of practice and procedure in 
the federal courts, although it may establish rules and 
regulations for the conduct of its business. 

In regard to matters of procedure, a circuit court 
of appeals is governed, not by thc rules of practice 
and procedure in the state court, but by those in thc 


federal courts,^'*• such as by the Federal J'^ules of 
Civil Procedure, rules 73-76, 28 U.S.C.A. following 
§ 723c, rclaling to and regulaiing appeals to a cir¬ 
cuit court of appealsd>- 

Ilowevcr, under the provisioiis of Judicial C'o(lc § 
122, 28 U.wS.C.A. § 219, a circuit court of appeals 
may establish rules and regulations for thc conduct 
of iis business, withia its jurisdiction as conferred 
by law. Such a rtile may be established for the pur- 
posc of expediting and sinijilifying the practice and 
procedure in a circuit court of apiieals,^’^ and has 
thc force and elTect of law, unless it is in conflict 
with an act of congress/»'^ A r,ule of a circuit court 
of appeals which allows thc court to sit in banc has 
becu hekl valid.^l^ 

Judges of the court will not knowingly review, 
reverse, or overrulc decisions of otlier judges of 
the same court. 

§ 285. Jurisdiction in General 

The jurisdiction of the circuit court of appeals Is 
purely statutory and appellate. 

The jurisdiction of thc circuit court of tuipcals is 
purely statutory.S'^ rurllicrmorc, by virtuc of Ihc 


additional circuit judgroships so as 
to enlarge the numher of judges at 
any session beyond the original lim- 
it of three.—^^Lang’s Estate v. Com- 
missioner of Intornal 'Revenue, C.C. 
A., 07 F.2d 867. 

58. U.S.—Textile Mills Securilles 
Corporation v. Commi.ssioncr of In- 
ternal Revenue, 62 S.Ct. 272, 311 U. 
S. 326, 86 L.Ed. 249, anirming, C.C. 
A., 'Commissioner of Intcrnal Rev- 
enue v. Textile Mills Serurities 
Corporation, 117 F.2d 62, certiorari 
grahted 61 S.Ct. 830, 312 U.S. 677, 
85 L-Ed. 1117. 

59. U.S,—Textile Mills Securities 
Corporation v. 'Commissioner of In- 
ternal Revenue, supra. 

“According* to law” refers to time 

of sitting rather than to section pro- 
viding that circuit courts of appeals 
should consist of three judges.—Tex¬ 
tile Mills Securities Corporation v. 
Commissioner of Internal Revenue, 
supra. 

60. U.S.—Textile Mills Securities 
Corporation v. Commissioner of In- 
terna! Revenue, supra. 

*<Jourt,” as usdd in. different sentenc- 
es 

In statute providing that circuit 
court of appeals should consist of 
three, judges, and in a later sentence 
prescribing duties of court other than 
hearing. and deciding apipeals, the 
Word “court" was used in the same 
sense, and did not change meaning 
when the separate sentences were 
sectiQnali;zed in the code, and could 


not bo construftd as mcaning that 
court, when sitting, should consist 
of three judges drawn from a i)an(d 
drawn from such larger number as 
mlght from tim(' to time bc author- 
izod,—Textile Mills KSecuritI(us Cor¬ 
poration V. Commissioner of Internal 
Revenue, supra. 

61. U.S.—Dall/is Ry. Termlnal Co. 
V. Suilivan, iC.C.A.T<^x., 108 F.jd 
'581, 

25 C.J. p 971 notes 35, 36. 

6i2. U.S.—U. S. ex rei. Rempas v. 
Schlotfeldt, C.C.A.TIL, 123 F.2tl 100 
—Miller v, IJ. S., C.C.A.Ill., 117 h\ 
2d 266, adoptlng 114 F.2d 267, re- 
versing, D.C., 21 F.Supp. 958, and 
certiorari denied 61 S.Ct. 1114, .313 
U.S. 591, 85 U.Ed. 1'545. 

I^ormerly a circuit court of appeals 
could not adopt any practice ineon- 
sivstcnt with the federal equUy rules, 
—Roosevelt v. Missouri 'Stato Life 
Ins. Co., C.iC.A.Ark., 70 F.ad 93'9— 
Northwestern Mut. Life Ins. Co. v. 
Keith, Kan., 77 F. 374, 23 C.C.A. 196. 
S3. U.S.—U. S. ex rei. Rempas v. 
Schlotfeldt, C.C,A.IU., '123 F.2d 109. 
Power of dlstrict courts is uot ex- 
tended by rules of appellato courts.-— 
Clarke v. Hot Spring» Electric Light 
& Power Co., C.C.A.Wyo., 76 F.'2(l 
918, certiorari dcnled 56 S.Ct 147, 
296 U.S. 624, 80 'L.Ed. 443—'Ilagcrman 
V. liloran, C.C.A.Nev., 76 F. 97. 

Rules of court gencrally see supra 8 
96. 

64, U.S.—In re Hargrove, dC-A. 
Tex., 96 F.2d 168. 
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65. TT.S.—Oughlon v. National La¬ 
bor Tt^lMtioiiH Hoard, 118 F. 

2d 18(1—-Commissioner of Internal 
U<‘V<‘nue V. Textile Mills Seeurllles 
'Corpora! ion, C.C.A., 117 F.2d 62, 

certiorari granled T(»xlib‘ Mills He- 
cuirides t\)rpora( iotj v. Commls- 
sion<'r oP internal Revenue, 01 S, 
Cl. N;I0, ;U2 IT.S. 677, 85 R.IOd. 1117, 
and alllrrned 62 H.Ct. 272. 314 If.S. 
326, 86 L.Ed. 249. 

08. U.S.--Dunnelly Canmmt v. 

National Jjabor Utdatlons Board, 
123 F.2d 215. 

Bemedy iu iu supreme couarfc 

VVher(‘ judges who eonstlluled the 
Circuit court of appeals to which po¬ 
tit lons oP (mu)loy(^r and workers' im¬ 
iori to H(*l, asl(i(‘ ceasc‘ nml dt^slst or- 
d(‘r of National Lalujr Uclatlons 
Hoani was llnally submitlcd wert» not 
tho Sarno JudK(‘H who orlglnally 
pasH(*d on thi* suilbdcmey of the em- 
ploy('r'H and the unIon's /ipplleatlonis 
for h‘avo to adduc<‘ additional ovi" 
dimce and who dirnlcd those appllca- 
tlons, tho court would not, on flnal 
submisslon of case, consldim siudi ap- 
pUeations, and It court err('d In de- 
nytng an opportunlty to pr(»v<» that 
tho board was not an Impartlal tribu¬ 
nal, tho orror was one which prop- 
orly could be corrootod only by the 
United Statos supremo court,—'Don- 
nolly Garmont Co. v. National Labor 
Relatlons Board, supra. 

07. U.S,—MlUslaglo v. Olson, C.C. 

A.Neb., 130 F.2d 21'2, donytng re- 
hoarlng 128 F.2d 1015—X.olmer v. 
State Mut Life Aaaur. Oo. of 
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provisions of the Judicial Code § 128, 28 U.S.CA. 
§ 225, its jurisdiction is purely appellate,®^ and it 
can pass on the merits of a cause only by way of 
review.^9 j^q orig^inal jurisdiction except 

such as may be necessary to aid, protect, or enforce 
its appellate jurisdiction,and it is subject to the 
supervisory jurisdiction of the supreme courtJ^ 

§ 286. Issuance of Writs 

The Circuit court of appeais has power to issue 


§ 286 

supersedeas, scire facias, habeas corpus, mandfamus, pro- 
hibition, and other writs, which may be necessary for 
the exercise of its appellate jurisdiction. 

Although the Federal Rules of Civi! Procedure 
do not apply of their own force to the circuit courts 
of appeais,such courts have g-eneral power, under 
the provisions of the Judicial Code § 262, 28 U.S. 
C.A. § 377, to issue writs which are necessary for 
the exercise of their appellate jurisdiction,'^^ such as 
writs of supersedeas,*^^ scire facias,habeas cor¬ 
pus,*^® injunction,^*^ or prohibition.*^® A circuit 
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Worcester, Mass., 'C.C.A.Mo., 106 F. 
2d 795 appeal dismissed, 107 F.2d 
1003—In re Philadelphia & Reading- 
Coal & Iron 'Co., C.C.A.Pa., 103 F,2d 
901—Dodge Mfg. €o. v. Patten, C. 
C.A.Ind., 43 F.2d 472—Emlenton 
Refining Co. v. Chambers, C.C.A. 
Pa., 14 F.2d 164. 

68. U.S.—Stephenson v. Equitable 
Life Assur. Soc. of U. S., C.C.A. 
Va., 92 P.2d 406—Hali v. U. S., C. 
C.A.Okl., 78 F.2d 168—Minnesota & 
Ontario Paper Co. v. Molyneaux, 
C.C.A., 70 F.2d 545—Federal Trade 
Commission v. Balme, C.C.A., 23 
P.2d 615, certiorari denied Balme 
V. Federal Trade 'Commission, 48 
S.Ct. 560, 277 U.S. 598, 72 L.Ed. 
1007—Delaware, L. & W. R. Co. v. 
Rellstab, C.C.A.N.J., 15 F.2d 137, 
certiorari granted 47 S.Ct. 247, 273 
U.S. 685, 71 L.Ed. 840, reversed on 
other grounds 48 S.Ct. 203, 276 U.S. 
1. '72 iL.Ed. 439—Frankel v. Wood- 
rough, C.C.A.Neb., 7 F.2d 796. 

25 C.J. p 963 note 55. 

09. U.S.—Stephenson v. Equitable 
Life Assur. Soc. of U. S., C.C.A.Va., 
92 F.2d 406. 

70. U.S.—Hali V. U. S., C.C.A.Okl., 78 
P.2d 168—Frankel v. Woodrough, 
!C.C.A.Neb., 7 F.2d 796. 

25 C.J. p 963 note 55. 

No origlnal jurisdiction of receiver- 
ship proceedings 

U.S.—U. s. V. Otley, C.C.A.Or., 116 F. 
2d 958. 

71. U.S.—lowa Nat. Bank v. Stewart, 
232 N.W. 445, 214 lowa 1229, cer¬ 
tiorari granted lowa-Des Moines 
Nat. Bank v. Stewart, 51 S.Ct. 353, 

283 U.S. 813, 75 L.Ed. 1430, reversed 
on other grounds lowa-Des Moines 
Nat. Bank v. Bennett, 52 S.Ct. 133, 

284 U.S. 239, 76 L.Ed. 265. 

72. U.S.—Bethlehem Shipbuilding 

Corporation v. National Labor Re- 
lations Board, C.C.A., 120 P.2d 
126. 

73. U.S.—McClellan v. Carland, S.D., 
30 S.Ct. 501, 217 U.S. 268, 54 L.Ed. 
762—Bethlehem Shipbuilding Cor¬ 
poration V. National Labor Rela- 
tions Board, C.C.A., 120 F.2d 126— 
Minnesota & Ontario Paper Co. v. 
Molyneaux, C.C.A., 70 F.2d 545—In 
re Eastman Kodak Co., C.C.A., 48 
P.2d 125, 128—^Delaware, L. & W. 


R. Co. V. Rellstab, C.C.A.N.J., 15 
P.2d 137, certiorari granted 47 S. 
Ct 247, 273 U.S. 685, 71 L.Ed. 840, 
reversed on other grounds 48 S. 
Ct. 203, 276 U.S. 1, 72 L.Ed. 439 
—Frankel v. Woodrough, C.C.A. 
Neb., 7 P.2d 796. 

Becisions of state courts are not 
controUing in determining the rules 
governing the issuance of extraordi- 
nary writs by circuit couii: of ap¬ 
peais, but they must be determined 
from the language of the federal 
statute and from the decisions of the 
federal courts.—City of Owatonna v. 
Interstate Power Co., C.C.A.Minn., 67 
F.2d 298, certiorari denied 54 S.Ct. 
458, 291 U.S. 673, 78 L.Ed. 1062. 
Power of federal courts to issue writs 
generally see supra § 14. 

74 . U.S.—In re McKenzie, 21 S.Ct 
468, 180 U.S. 536, 45 L.Ed. 657. 

75 . U.S.—McClellan v. Carland, S.D., 
30 S.Ct 501, 217 U.S. 268, 54 L.Ed. 
762. 

Pederal Rules of CJivil Procedure, 
rule 81 (b), 28 U.S.C.A. following: § 
723c, abolishing writs of scire facias, 
does not apply to circuit courts of 
appeais.—Armour & Co. v. Kloeb, C. 
C.A., 109 F.2d 72, certiorari granted 
Kloeb V. Armour & Co., 60 S.Ct 1099, 
310 U.S. 621, 84 L.Ed. 1294, reversed 
on other grounds 61 S.Ct 213, 311 U. 
S. 199, 85 L.Ed. 124. 

76 . U.S.—Ex parte Moran, Okl., 144 
F. 594, 75 C.C.A. 396, 

25 C.J. p 966 note 76. 

Authority of federal courts to issue 
habeas corpus generally see the 
C.J.S. title Habeas Corpus §§ 62- 
69, also 29 C.J. p 124 note 71-p 
132 note 37. 

77 . U.S.—Toledo Scale Co. v. Com- 
puting Scale Co., 43 S.Ct 458, 261 
U.S. 399, 67 L.Ed. 719, affirming, 
C.C.A., 281 F. 488, certiorari grant- 
ed 42 S.Ct 585. 259 U.S. 579. 66 
L.Ed. 1072, and Fidelity & Deposit 
Co. of Maryland v. Computing 
Scales Co., 42 S.Ct 587, 259 U.S. 
579, 66 L.Ed. 1073—In re Philadel¬ 
phia & Reading Coal & Iron Co., 
C.C.A.Pa., 103 F.2d 901—Carlisle 
Lumber Co. v. Hope, C.C.A.Wash,, 
83 F.2d 92—Harrison Beverage Co. 
V- Hunsberger, C.C.A.Pa., 65 F.2d 
873. 
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Injunction refused 

(1) To holder of permit, to restrain 
proceedings for revocation of permit 
pending its appeal from interlocutory 
order denying injunction against 
holding of hearing.—Harrison Bever¬ 
age Co. V. Hunsberger, C.C.A.Pa., 65 
F.2d 873. 

(2) On appeal from decree refusing 
to appoint trustee to take possession 
of assets of debtor undergoing reor- 
ganization, to have debtor and oth¬ 
er interested parties restrained from 
proceeding with hearings on proposed 
plan of reorganization, since that 
matter had no connection with pend¬ 
ing appeal.—In re Philadelphia & 
Reading Coal & Iron Co., C.C.A.Pa., 
103 F.2d 901. 

Other form of relief 
Where appeal had been from de¬ 
cree refusing to appoint trustee to 
take possession of assets of debtor 
undergoing: reorganization, appellants, 
if anticipating harm to them from 
hearings on proposed plan of reorgan¬ 
ization, should not have sought re¬ 
lief from Circuit court of appeais, 
but should have applied to district 
court for postponement of hearings 
or should have appealed from order 
prescribing them.—In re Philadelphia 
& Reading Coal & Iron Co., supra. 

78. U.S.—U. S. V. Mayer, N.T., 35 

S.Ct. 16, 235 U.S. 65, 59 L.Ed. 129 
—In re Lisman, C.C.A.N.Y., 89 P.2d 
898—In re Heilbroner, C.C.A., 69 
F.2d 643—In re Eastman Kodak 
Co., C.C.A., 48 P.2d 125, 128—Hen- 
derson Tire & Rubber Co. v. Reeves, 
C.C.A., 14 P.2d 903, certiorari de¬ 
nied 47 S.Ct. 336, 273 U.S. 744, 71 
L.Ed. 870—In re Wingert, D.C.Md., 
22 F.Supp. 483—rln re Eiler’s Mu- 
sic House, C.C.A.Or., 284 F. 815— 
Muir V. Chatfield, N.T., 255 F. 24, 
166 C.C.A. 352—Zeli v., Judges of 
Circuit Court of U. S. for Eastern 
Dist. of Virginia, Va., 149 P. 86, 
78 C.C.A. 670. 

As proper remedy 

Motion for prohibition to restrain 
district court from proceeding with 
motion to vacate orders is the proper 
remedy, and will he granted by the 
Circuit court of appeais, in protection 
of its appellate jurisdiction, where 
motion to vacate was made after giv- 
ing of notice of petition to revise, 
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court o£ appeals is without any power to issue writs 
as original proccss,*^^ and accordingly it has no orig- 
inal jurisdiction to issue writs o£ prohibition^^ or 
habeas corpus.^i 

The existence o£ appellate jurisdiction, as a pre- 
requisite to the issuancc of original writs, is deter- 
mined not only by the pcndency o£ the appeal, but 
also by the question whether or not the procecding 
below is within the court’s appellate jurisdiction.^" 
A situation classcd within the protection o£ appel¬ 
late jurisdiction is one in which the right o£ appeal 
exists but, bccausc of circumstanccs, a departure 
from the rernedy by appeal bcconics iiecessary, in 
which situation a circuit court of appeals may cm- 
ploy original writs, as an auxiliary means of giving 
fiill force and effect to existing appellate authority 


I and furthering justice;^® and on this principio, it 
may issue the writ of certiorari only as auxiliary to 
a revicw by appeal or writ of error and not as an 
original process.^'^ The granting of an original writ 
in such a case is within the C()urt’s discretion, lim- 
ited by the rulc that the writ will not issue if the 
remedy of appeal exists, unlcss the case is rare and 
exceptional.S^ 

Mandamics. Under its power to issue writs which 
may bc nccessary for the excrcise of its jurisclic- 
tion, a Circuit court of api)cals may issue a writ of 
mandamus, beforc as wcll as after slcps for roview 
have bcen taken,^® when, and only when, it is nec- 
essary for the protection of its appellate jurisdic¬ 
tion, and wStrictly in aid of that jurisdictif)n when it 
is involved,S7 and to cnforce its decrees and nian- 


and favorablG action thereon would 
take away appellate Jurisdiction of 
Circuit court of appeals.—In rc St. 
Lawrence Conden.sod Milk Corpora¬ 
tion, C.C.A.N.T., 5 P.2d 65. 

Vrho may not oTbtain 

Prohlbition will not lie in Circuit 
court of appeals at Instanco of per- 
sons not parties to procceding- in dis- 
trlct court to restraln district Judge 
from signing- an order taking over 
administration of two funds in cus- 
tody of state supreme court in which 
petitioners are interested.—In re 
Hellbroner, C.C.A., 69 F.2d 643. 

Writ -denled for lack of jurisdiction 
Where motion to dlsmiss petltion 
and complaint on ground that court 
was without jurisdiction of subjeot 
matter was denied by the district 
court, application to the Circuit court 
of appeals for writ of prohlbition 
would be denied for want of jurisdic¬ 
tion and because district judge had 
not been made a party, although it 
appeared ciear that district court 
lacked jurisdiction.—New York & 
Porto Rico S. S. Co. v, U. S., C.C.A. 
N.T., 116 P.2d 799. 

Issuance of prohlbition where an ada¬ 
quate remedy by appeal or writ of 
error exists generally see the C.J.S. 
title Prohlbition § 15, also 60 C.J. 
p 684 note 2~p 687 note 29. 
Prohlbition to inferior court in civil 
actlons generally see the C.J.S. ti¬ 
tle Prohlbition § 11, also 66 C.J. p 
671 notes 73-99. 

79. U.S.—^Whitney v. Dick, Idaho, 26 
S.Ct 684, 202 tJ.S. 132, 60 L.Ed. 
963—Minnesota & Ontario Paper 
Co. V. Molyneaux, C.C.A., 70 F.2d 
646. 

25 C.J. p 966 note 79. 

80. U.S.—Shell Oil Co. v. District 
Court of U. S. for Northern Dist. 
of Callfornia, Southern Division, C. 
C.A„ 70 F,2d 394—Mulr v. Chatfikd, 
N.Y., 256 F. 24, 166 C.C.A. 352. 

26 C.J. p 966 note 81. 

81. U.S.—Whitney v, Dick, Idaho, 26 


S.Ct 584, 202 U.S. 132, 50 L.Ed. 963 
—In re Boles, Okl., 48 F. 75, 1 C.C. 
A. 48. 

82. U.S,—Minnesota & Ontario Paper 
Co. V. Molyneaux, C.C.A., 70 1^.2d 
645. 

Where trial court refuses without 
causo to try prosecution pending 
thorein, appellate jurisdiction of Cir¬ 
cuit court of appeals is afCectcd and 
prevonted, l)Ocause its jurisdiction 
cannot become operative iintil ontry 
of judgmcnt or dccree, and hence ju¬ 
risdiction of Circuit court of apjx^ais 
to issue original writs in aid of ap¬ 
pellato jurisdiction exists.—Franktd 
V. Woodrough, C.C.A.Neb., 7 F.2d 796. 

83. U.S.—In re Lisman, C.C.A.N.Y., 
89 P.2d 898—Minnesota & Ontario 
Paper Co. v, Molyneaux, C.C.A., 70 
F.2d 046. 

84. U.S.—Plckwlck-Grcyhound Line.s, 
Inc. V. Shattuck, C.O.A.Kan., 61 F. 
2d 485—Blake v. District Coxjrt of 
U. S, for Southern Dlst of Cnlifnr- 
nia, Central Division, C.C.A.ral., 59 
F.2d 78—Tumor v. U. S., C.aA„ 
14 F.2d 360. 

26 C.J. p 966 note 83. 

Circuit court of appeals may re- 
view question on writ of certiorari 
where plaintiff, within tlio reqiilrod 
time, petitloned for a writ of error 
to review the question of jurisdiction 
of the court to mako an order vacat- 
ing a verdict and judgmcnt and 
granting a new trial, but through no 
fault of plaintiff no writ of error was 
flled.—Groyerbiehl y. Plughes Electric 
Co., C.C.A., 294 F. 802. 

Certiorari not available 

(1) A petltion for writ of certiorari 
to review prellminary ordors of the 
trade commlssion denylng motions to 
dismiss the proceedings before the 
hearing seeks certiorari as an orig¬ 
inal writ, which the Circuit court of 
appeals has no jurisdiction to issue in 
a case where it is not In aid of ap¬ 
pellate jurisdiction acquired or for 
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(ho protection of nimoHato jurlsdie- 
tlon not yot acquired, but which o(h- 
crwlso mlglit bc dcrcated.—Chaml)er 
of Oomnicrc(* of Mlnncapolfs v. Fcd- 
cral Trado CominlsHlon of tho U. S., 
C.C.A.Mlnn., 2K0 F. 45. 

(2) A dlHtrict. courffl ordcir refus- 
Ing to romaiul to a stato court a 
civil case removod lh(‘rcfronb Is not 
rcvicwablo by C('rliorarl to tho Cir¬ 
cuit court of appenls,- City of Owa- 
tonna v. Tnt«'rstnt(^ I»owor (‘‘o., 

Mlnn., 67 F.2d 298, certiorari dcnlod 
54 S.Ct. 45«, 291 U.S. 673, 78 X,..Ed. 
1062. 

05. U.S.—Minnesota A Ontario Paper 
(• 0 . V. Molyn<‘aux, O.C.A., 70 If.2d 
545. 

On application for original writ, 

fedcral appcdlale courts bavo Jurisdic¬ 
tion to d<^tcrmln<' whctht^r or not 
case is raro and exc('pi lonal, thereby 
Justifylng writ nolwKbstanaing rem¬ 
edy by writ of error or appeal.— 
Minnesota Ontario Co. v. 

Molyneaux, supra, 

86. U.8.—IliaulcrHon Tire & Rubber 
Co. V. Jb*cvt^s, C.C.A., 14 F.2d 003, 
tuudlorari denied 47 S.t^t. 336, 273 

U. S. 744, 71 D.Ed, 870. 

87. U.S,—Delawans w, R. Co. 

V. Rellstab, 48 atk. 203, 270 U.S, 1, 
72 D.Fd. 439, rovcrslng, C.C.A., 16 
F.2d 137, certiorari granted 47 S. 
Ct 247, 273 U.S. 685, 71 U.Ed. 840 
—McClcllan v. Carland, S.D., 30 S. 
Ct. 601, 217 U.S. 26«, 54 D.Ed. 762 
—In ro Melekov, C.C.A.C^ab, 114 F. 
2d 727, denylng petltion, D.O., Mol- 
okov V. Colllus, 30 F.Supp. 169—U. 
S. ex rei. McNaiU v. Avis, C.C.A. 
N.J., 10« If.2d 467—National Bond- 
holdcrs Corporation v. MeCUntio, 
C.C.A.W.Va., 99 p\2d 695—Whlttel 
V. Roche, O.O.A.Cal, 8« ic,2d 366— 

U. S. V. Nordbye, C.C.A., 76 F.2d 
744, certiorari denied Ia)va v. Nord¬ 
bye, 66 S.Ct. 103, 29-6 U.S. 672, 80 
L.Ed, 404—Dooloy Improvoments 

V. Nlelds, C.C.A.Del, 72 F,2d 638— 
U. S. ex rei. Poch v. HUI, C.C,A. 
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dates.It has no orig^inal jurisdiction to issue ,a 
writ of mandamus, where its appellate jurisdiction 
is not involved,^^ such as for the correction of er- 
rors in respect of matters within the discretion of 
the inferior court,^® or where the case involves oniy 
the jurisdiction of the trial court as a federal 
court;9i but it has been held that, although the 


remedy of appeal is available, a writ of mandamus 
may issue as a substitute where special circum- 
stances exist.^^ 

Federal Rules of Civil Procedure, rule 81 (b), 28 
U.S.C.A. following § 723c, abolishing writs of man¬ 
damus, does not apply to circuit courts of appeals,^^ 


Pa., 71 P.2d 906, certiorari denied 
Poch V. Hili, 65 S.Ct. 120, 293 U. 
S. 697, 79 L.Ed. 690—Harrison Bev- 
erag-e Co. v. Hunsberg-er, C.C.A.Pa., 
65 P.2d 873—^Wabash Ry. Co. v. 
Woodrougrh, C.C.A.Neb., 29 F.2d 832 
—Henderson Tire & 'Rubber Co. v, 
Reeves, C.C.A., 14 F-2d 903, certio¬ 
rari denied 47 S.Ct. 336, 273 U.S. 
744, 71 LuEd. 870—Petition of Zeno, 
C.C.A.Puerto Rico; 14 F.2d 418. cer¬ 
tiorari denied Rossy v. Zeno, 47 S. 
Ct. 244, 273 U.S. 737, 71 L.Ed. 866 
—In re Gilbough, C.C.A., 13 F.2d 
462—Pacific Telephone ’ & Tele- 
graph Co. v. Cushman, C.C.A.Wash,, 
292 F. 930, petition dismissed 44 
S.Ct. 181, 263 U.S. 729, 68 L.Ed. 
529—Richfield Oil Co. v. Sawtelle, 
C.C.A.Ariz., 279 P. 851—U. S. v. 
Malmin, C.C.A.Virgin Islands, 272 
P. 785. 

25 C.J. p 966 note 77. 

Issuance of mandamus where an ade- 
quate remedy by appeal or writ of 
error exists generally see the C.J. 
S. title Mandamus § 22, also 38 
C.J. p 565 note 24—p 568 note 39. 
Mandamus in aid of appeal generally 
see the C.J.S. title Mandamus § 
100, also 38 C.J. p 642 notes 76-88. 
scandamus held. proper 

(1) To compel district judge to 
set aside a receivership order, which 
was in excess of his jurisdiction,— 
Grable v. Killits, C.C.A.Ohio, 282 P. 
185, certiorari denied Bacon Bros. Co. 
V. Grable, 43 S.Ct. 96, 260 U.S. 735, 
67 L.Ed. 488. 

(2) To compel a district judge, 
from whose decision appeals and 
writs of error would lie to the Cir¬ 
cuit court of appeals, and who had 
been lawfully removed and to whom 
a successor had been unlawfully ap- 
pointed, to resume the duties of his 
office.—U. S. V. Malmin, C.C.A.Virgin 
Islands, 272 F. 785. 

(3) To require 'district court to j 
permit intervention of certificate 
holders of Corporation in receivership. 
—In re Batacock, C.C.A.Ill., 26 F.2d 
153, certiorari denied Babcock v, Wil- 
kerson, 49 S.Ct. 20, 278 U.S. 615, 73 
L.Ed. 639. 

(4) To require inferior court to 
proceed to trial and judgment, so 
that appellate jurisdiction may be 
exercised.—Petition of Zeno, C.C.A. 
Puerto Rico, 14 P.2d 418, certiorari 
denied Rossy v. Zeno, 47 S;Ct. 244, 
273 U;S. ,737, 71 L.Ed 866-^Bedgisoif 
V. Cpshpan, C.C.A.Wash., 12 P.2d 667 
—Prankel v. Woodrpughv G,C.A.Neb.v; 


7 P.2d 796—Schendel v. McGee, C.C.A. 
Minn., 300 P. 273. 

(5) To require district court to 

take jurisdiction of suit involving 
aliens.—Ex parte Edelstein, C.C.A.N. 
Y., 30 F.2d 636, certiorari denied 

Edelstein v. Goddard, 49 S.Ct. 347, 279 
U.S. 851, 73 L.Ed. 994. 

(6) To require district court to re- 
instate judgment, vacated without 
authority, after affirmance and ex- 
piration of term.—Delaware, L. & W. 
R. Co. V. Rellstab, N.J.. 48 S.Ct. 203, 
376 U.S. 1, 73 L.Ed. 439, reversing, 
C.C.A., 15 P.2d 137, certiorari grant- 
ed 47 S.Ct. 247, 273 U.S. 685, 71 L. 
Ed. 840. 

(7) To compel allowance of ap- 
peal.—Richfield Oil Co. v. Sawtelle, 
C.C.A.Ariz., 279 P. 851. 

■Where district court irefuses to act, 
Circuit court of appeals can ordinari- 
ly require district court to act, but 
cannot direct what that action shall 
ber and a proceeding in circuit court 
of appeals to require action by dis¬ 
trict judge allegedly refusing to per- 
form his duties does not determine 
rights between parties to litigation, 
but is directed at the judge, who is 
a party and has the right to justify 
his inaction, if he can, by pleading 
and supporting evidence, and must 
take the form and have the sub- 
stance of a mandamus proceeding. 
—Speer v. Rural Special School Dist. 
No. 50 of Norphlet, Union County, 
C.C.A.Ark., 100 P.2d 202. 

Mandamus in forma pauperis 

One imprisoned in United Statqs 
penitehtiary may be granted leave 
to prosecute his application for a 
writ of mandamus in forma pauperis. 
—^U. S. ex rei. McNeill v. Avis, C.C.A. 
N.J., 108 F.2d 457. 

Circuit court of appeals has no su- 
pervisory Jurisdiction over district 
courts, except in one or two spe- 
ciflcally named matters, as in bank- 
ruptcy, and therefore has power to 
issue mandamus directing the dis¬ 
trict ' judge to periform his duties 
oniy in aid of its appellate jurisdic¬ 
tion as in bankruptcy.—U. S. v. Mal¬ 
min, C.C.A.Virgin Islands, 272 P. 785. 

88. ; U.S.—Brictson Mfg. Co. v. Mun- 
ger, aC.A.Neb., 20 P.2d 793. 

89. U.S.—U. S. ex ;rel. McNeill v. 

Avis, C.C.A.N.J., 108 P.2d 457— 

U. S. V, Nordbye, C.C.A., 75 P.2d 
744, certiorari denied Love v. Nord- 
bye, 66 B.Ct. 103, 296 U.S. 572, 80 
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L.Ed. 404—Dooley Improvements v. 
Nields, C.C.A.Del., 72 P.2d 638— 
Shell Oil Co. v. District Court of 
U. S. for Northern Dist, of Cali- 
fornia, Southern Division, C.C.A., 
70 P.2d 394. 

25 C.J. p 966 note 80. 

90 . U.S.—Vacuum Cleaner Co. v. 
Platt, N.Y., 196 P. 398, 116 C.C.A. 
220 . 

25 C.J. p 966 note 80 [a]. 

91 . U.S.—Hammond Lumber Co. v. 
U. S. District Court for District 
of Oregon, Or., 240 F. 924, 153 C. 
C.A. 610. 

25 C.J. p 966 note 80 [bj. 
l^oss of jurisdiction; writ dismissed 
Writ of mandamus to compel fed¬ 
eral district court to comply with 
mandate of circuit court of appeals 
reversing and remanding case would 
be dismissed where district court 
had lost jurisdiction by discharge of 
one of defendants in bankruptcy pro- 
ceedings by virtue of which district 
court had exercised jurisdiction.—In 
re Volland, C.C.A.Ill., 83 P.2d 680. 

92. U.S.—In re Lisman, C.C.A.N.Y., 
89 F.2d 898. 

Circuit court of appeals, hut not 
a slngle judge thereof, may in ex- 
ceptional cases by mandamus afford a 
remedy to a party aggrieved because 
of error committed by district judge 
in passing on legal sufficiency of an 
affldavit of disqualification filed with 
the district judge.—In re Wingert, D. 
C.Md., 22 P.Supp. 483. 

Mandamus may issue to compel 
segregation of issues where right to 
such segregation is ciear and remedy 
by appeal would not be entirely ade- 
quate.—Smith Engineering Co. (Penn- 
sylvania) v. Pray, C.C.A.Mont., 58 P. 
2d 926, affirmed 61 P.2d 687, certio¬ 
rari denied 53 S.Ct. 694, 289 U.S. 733, 
77 L.Ed. 1482. 

98. U.S.—^Armour & Co. v. Kloeb, C. 
C.A., 109 P.2d 72, 73, certiorari 

granted Kloeb v. Armour & Co., 60 
S.Ct. 1099, 310 U.S. 621, 84 L.Ed. 
1394, reversed, on other grounds 
61 S.Ct. 213, 311 U.S. 199, 85 L. 
Ed. 124. 

iteason for rule 

■‘'The Act of Congress, Title 28 
U.S.C.A. § 723b, empowering the 

Supreme Court to promulgate rules 
of civil procedure, provides that it 
‘shall have the power to prescribe, 
by general rules, for the district 
courts . . . and for the courts’ of 

the District of Columbia, the forms 
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and even if the rule were construed as forbidding 
the issuance of a writ of mandamus by the Circuit 
court of appeals, the court could entertain an appli- 
cation, dcsignated as an application for a writ of 
mandamus, as a motion for relicf previously avail- 
able by mandamus, as authorized by the rulc^^ 


In cm original contcmpt procccding pending bc* 
fore the circuit court of appeals, in which it be- 
comes necessary for the court to sit as a trior of 
controverted facts, it may issuc su1)p(i'nas ad testifi¬ 
candum and subpamas duces tecum for purposes of 

pretrial discovery.^^ 


B. APPELLATE JURISDICTIOIT AND PROCE DURE 


§ 287. In General 

The appellate jurisdiction of the Circuit courts of 
appeals Is purely statutory; and such a court must con- 
sider the question of its Jurisdiction, and that of the 
lower court, even though the question has not been 
ralsed by either party. Abstract or moot questions, not 
connected with the grantlng of actual rellef, cannot be 
considered. 

The appellate jurisdiction of the circuit courts of 
appeals is purely of statutory origin, existing oniy 
when given by some statutory provision.^® So, the 
right of appeal is a matter of privilege rather than 


a natural, inherent, or vosted right,and congress 
may grant it on such condilions as it deeins api)ro- 
priate;^® but when provision has been mado for ap¬ 
peal, it is, in the cases mentioned, and on the con- 
ditions prcscribed, a matter of right.A statutory 
right of appcal may hc taken away hy repoal of the 
statute giving it, even as to causes which have been 
previously appealed.i 

The jurisdiction of the circuit courts of appeals 
ends when they find want of jurisdiction in the low- 


of process, writs, pleadings, and mo- 
tions, and the practice and procedure 
in civil actions at law.' While Sec- 
tion 81 (b) is general in its terms, 
it cannot be construed to apply to 
Circuit Courts of Appeals, since so 
construed it would be in the excr- 
ciae of a power not conferred upon 
the Supreme Court."—^Armour & Co. 
V. Kloeb, supra. 

Bepeal 

Civil procedure rulo abolishing 
writs of mandamus cannot bc con- 
slrued to repeal statute conferring- 
on Circuit courts of appeals power to 
issue writs.—Armour & Co. v. Kloeb, 
supra. 

94. U.S.—Armour & Co. v. Kloeb, su¬ 
pra. 

95. tr.S.—Bethlohem Shipbuilding 

Corporation v. National Itabor Ke- 
lations Board, C.C.A., 120 F.2d 126, 
127. 

By analogfy 

"Such writs which are appropri- 
ate to the exercise of the Jurisdic- 
lion of the district courts, and now 
accepted usage therein . . . may, 

by analogy, be equally appropriate 
to the exercise of the jurisdiction of 
a Circuit court of appeals."—Btithle- 
hem Shipbuilding Corporation v. Na¬ 
tional Babor Relations Board, supra. 

98 . U.S.—Millslagle v, Olson, C.C.A. 
Neb., 130 F.2d 212, denying- rehear- 
Jng 128 F.2d 1016—Burns v. Bnder 
Coal & Coke Co., C.C.A.Ind., 104 
F.2d 964—Raytheon Mfg. Co. v. 
Radio Corporation of America, C. 
C.A.Mass., 76 F.2d 943, certiorari 
granted Radio Corporation of 
America v. Raytheon Mfg. Co., 56 
•S.Ct 99, 296 U.S. 657, 80 L.Ed. 
393,, aiiirmed 56 S.Ct. 297, 296 U. 

S. 469, 80 Li.Ed. 327, foUowed in, 


C.C.A., Berning v. Bouisvllle & N. 

R. Co., 92 F.2d 997~In re aelino’s, 
Inc., C.C.A.U1., 61 F.2d 875, dismisa- 
ing appcal, D.C., 43 F.2d 832, and 
certiorari denied Lamson ,Co. v. 
Whittemore, 62 S.Ct. 36, 284 U. 

S. 669, 76 L.TOd. 568—In ro Mary- 
anov, D.C.N.Y., 20 F.2d 939—lOmhm- 
ton Roflning Co. v. Chambera, 
A.Pa., 14 F.2d 104, coriiorari de¬ 
nied 47 S.Ct 240, 273 U.S. 731, 71 
L.Ed. 863—Stevons v. Clark, 111., 
62 F. 321, 10 C.C.A. 379. 

Such statute should be liberally 
construed in furtheranco of tho right. 
—In ro Hurley Morcantile Co., C. 
C.A.Tex., 66 F.2d 1023, cortiorari de¬ 
nied Ataacosa Oounty Stato Bank of 
Jourdanton, Texas v. Coppard, 62 S. 
Ct 580, 286 U.S. 665, 76 L.Ed. 1290. 

‘‘iTurlsdiotion Is not dlsoretlonary; 

it is settled by statut(‘."—Cohon v. 
Globo Indemnlty Co., C.CA.Pa., 120 
F.2d 791. 

Constitutional court 

"The Circuit Court of Appeals is 
a constitutional court . . , and a 
case or controversy may como boforu 
it, provided it involves neithor ad- 
visory nor exeeutivo action by U."— 
Old Colony Trust Co, v. Commiasion- 
er of Internal Revonue, Mass., 49 S 
Ct 499, 602, 279 U.S. 716, 73 L.Ed. 
918, answering questions, C.O.A., U. 
S. V. Boston & Malne It R., 33 F.2d 
889, and question answered 49 S.Ct 
605, 279 U.S. 732, 73 L.Ed, 929, con- 
formed to, O.C.A., 33 P.2d 890, rc- 
versing, D.C., Boston & Maine R. R. 
V. U, S., 23 F.2d 343, and conformed 
to, C.C.A., Old Colony Trust Co. v. 
Commissioner of Internal Revonue 33 
F.2d 891. 

97. U.S,—Millslagle v. Olson, C.C-A. 
Neb., 130 F.2d 212, denying rohear- 

202 


ing 128 F.2d 1016—Harlmann v. 
Sloan, aO.A.Ba., i)l) F.2d 04 2, cer¬ 
tiorari dculcd Ilartinan v. Sloan, 69 
S.(h. 487, 30(1 U.S. 638. 83 L.Ed. 
1030-—IT. S. cx r<d. .*\ng(dlca v. 
Hammond, C.C.A.Tcx., 0!) R2d 667, 
r<'hoarlng denltul IT. S. ox nd. Car- 
lislc V. llamrnond, 100 R2d 227, 
certiorari donlcd Uarlislo v. Uam- 
rnond, 59 S.(^t 4 88, 306 U.S. 688, 
83 L.Ed. 1030-- In r(^ Marynnov, 1). 
RN.y., 20 F.2d 1030. 

9-8. U.S.—MlllHlngh' v. OlHon, (\C.A. 

Ncl»., 130 R 2 (i 212, denying rchear- 
ing 128 R2d 1016. 

99. U.S.—Alaska Backt*rH AaH'n v. 
rillHlmry, Ual., 67 S.Ct 682, 301 

U. S. 174, 81 1j.E d. 088, rtivt^rnlng, 
C.C.A., JdllHbury v. Alaska I*a<‘k(»rs 
AMH'n. 86 R2<1 768 and 78 R2d 687, 
certiorari grant(‘d to both cases 
Alaska Back(‘rH Ass'n v. Blllshury, 
67 S.Ct. 322, 200 U.S. 638, 81 L.Ed. 
306—lb)Hdn,y v. Johnston, 

Cal., 123 F.2d 867- La Torre 

V. National City Bank of New 
York, O.O.A.Puerto Ulco, XIO F.2d 
381^—AlUantu^ S<HUirUit*H Co. v. KH- 
llts, C.C.A.Oblo, 67 R2<1 480. 

3 (\.J. p 310 noto 68. 

‘‘BoBlug* party Is genorally entltlod 
to an apptial as a mattor of right..’'— 
M(‘Boc V. Palmc^r, C.C.A.Wash., 73 F. 
2d 342, 343, dlsmisslng ai)p<'al, D.C., 
In re Thompson, 4 F.Supp. 021. 

1. U.S.—U. S. ox rol. Angolloa v. 
Hammond, 0.C.A.Tex., 90 F,2d 667, 
660, rehearing dt^nlod U. S. i^x rd. 
Carllslo v. Hammond, 100 F.2d 227, 
certiorari denlod Carllalo v. Ham¬ 
mond, 59 S.Ct 488, 306 U.S, 638, 
83 L.Ed. 1039. 

''There is no vested right in a 
ponding appeal,"—U. S. ox reL An¬ 
gelica V. Hammond, supra. 
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er court,2 although they may, in stich a case, enter- 
tain an appeal for the purpose of reversing a judg- 
raent or order for want of jurisdiction and dismiss- 
ing the case or directing its dismissal by the lower 
court.2 The courts are bound to consider the ques- 
tion of their jurisdiction, and that of the lower 


court, and to refuse to exercise a jurisdiction hot 
conferred, even though the question was not raised 
by either party in either court/ and even though 
they protest against such inquiry/ The question of 
jurisdiction is. always open/ Jurisdiction must af- 


2. U.S.—Cramer v. Phoenix Mut. 
Life Ins. Co. of Hartford, Conn., 

C. C.A.Iowa, 91 P.2d 141, affirming*, 

D. C., Phoenix Mut. Life Ins. Co. 

of Hartford, Conn. v. Lafferty, 16 
F.Supp. 740, and certiorari denied 
Cramer v. Phoenix Mut. Life Ins. 
Co. of Hartford, Conn., 5S S.Ct. 141, 
302 U.S. 739. 82 L.Ed. 571, rehear- 
ing- denied Cramer v. Phoenix Mut. 
Life Ilis. Co., 58 S.Ct. 263, 302 U. 
S. 778, 82 L.Ed. 602, and certiorari 
denied Coburn v. Phoenix Mut. Life 
Ins. Co. of Hartford, Conn., 58 S. 
Ct. 141, 302 U.S. 739, 82 L.Ed. 571, 
rehearing- denied Coburn v. Phoe¬ 
nix Mut. Life Ins. Co., 58 S.Ct. 
263, 302 U.S. 778, 82 L.Ed. 602, and 
certiorari denied Cramer v. .^tna 
Life Ins. Co.. 58 S.Ct. 141, 302 U. 
S. 739, 82 L.Ed. 571, rehearingr 

denied 58 S.Ct. 263, 302 U.S. 778, 82 
L.Ed. 602, and certiorari denied Co- j 
burn V. .^Etna Life Ins. Co., 58 S. 
Ct. 141, 302 U.S. 739, 82 L.Ed. 571, 
rehearing* denied 58 S.Ct. 263, 302 
U.S. 778, 82 L.Ed. 602. 

3 C.J. p 366 note 12. 

3 . U.S.—Cramer v. Phoenix Mut. 
Life Ins. Co. of Hartford, Conn., C. 
C.A.Iowa, 91 P.2d 141, affirming, D. 
C., Phoenix Mut. Life Ins. Co. of 
Hartford, Conn. v. Lafferty, 16 F. 
Supp. 740, and certiorari denied 
Cramer v. Phoenix Mut. Life Ins. 
Co. of Hartford, Conn., 58 S.Ct. 141, 
302 U.S. 739, 82 L.Ed. 571, rehear¬ 
ing denied Cramer v. Phoenix Mut. 
Life Ins. Co., 58 S.Ct. 263, 302 

U. S. 778, 82 L.Ed. 602, and certio¬ 

rari denied Coburn v. Phoenix Mut. 
Life Ins. Co. of Hartford, Conn., 
58 S.Ct. 141, 302 U.S. 739, 82 L. 

Ed. 571, rehearing denied Coburn 

V. Phoenix Mut. Life Ins. Co., 58 

S.Ct. 263, 302 U.S. 778, 82 L.Ed. 
602, and certiorari denied Cramer 
V. Life Ins. Co., 58 S.Ct. 141, 

302 U.S. 739, 82 L.Ed. 571, rehear¬ 
ing denied 58 S.Ct. 263, 302 U.S. 
778, 82 L.Ed. 602, and certiorari de¬ 
nied Coburn v. ^tna Life Ins. Co., 
58 S.Ct. 141, 302 U.S. 739, 82 L. 

Ed. 571, rehearing denied 58 S.Ct. 
263, 302 U.S. 778, 82 L.Ed. 602— 

U. S. V. Radice, C.C.A.N.Y., 40 P. 

2d 445. 

3 C.J. p 368 note 20—4 C.J. p 581 
notes 30, 31. 

4 . U.S.—Black & Tates v. Mahog- 
any Ass'n, C.C.A.Del., 129 F.2d 227, 
reversing, D.C., 34 F.Supp. 450— 
Leishman v. Associated Wholesale 
Electric Co., C.C.A.‘Cal., 128 P.2d 
204—Alderman v. Elgin, J. & E. Ry. 
Co., C.C.A.I11.. 125 P.2d 971—In fe 


Prudence-Bonds Corporation, C.C.A. 
N.Y., 111 F.2d 37, certiorari grant- 
ed Reconstruction Finance Corpo¬ 
ration V. Prudence Securities Ad- 
visory Group, 60 S.Ct. 1101, 310 U. 

S. 622, 84 L.Ed. 1395, reversed on 
other grounds 61 S.Ct. 331, 311 U. 
S. 579, 85 L.Ed. 364, Manufactur- 
ers Trust Co. v. Prudence Securi¬ 
ties Advisory Group, 61 S.Ct. 445, 
312 U.S. 649, 85 L.Ed. 1101, Endel- 
man v. Prudence Bonds Corpora¬ 
tion, 61 S.Ct. 446, 312 U.S. 649, 85 
L.Ed. 1101, Kelby v. Prudence Se¬ 
curities Advisory Group, 61 S.Ct. 
446, 312 U.S. 649, 85 L.Ed. 1101, 
Prudence Realization Corporation v. 
Prudence-Bonds Corporation, 61 S. 
Ct. 446, 312 U.S. 649, 85 L.Ed. 1101, 
and Davison v. Prudence Securi¬ 
ties Advisory Group, 61 S.Ct. 446, 
312 U.S. 649, 85 L Ed. 1101—United 
Erug Co. V. Helvering, C.C.A., 108 
P.2d 637—In re Miller, C.C.A.Ohio, 
101 P.2d 748, certiorari granted 
Miller v. Hatfield, 60 S.Ct. 102, 
308 U.S. 534, 84 L.Ed. 450, reversed 
on other grounds 60 S.Ct. 374. 309 j 

U. S. 1, 84 L.Ed. 535, mandate con- 

formed to, C.C.A., In re Miller, 111 
F.2d 28—McCrone v. U. S., C.C.A. 
Mont., 100 P.2d 322, certiorari 
granted 59 S.Ct. 591, 306 U.S. 625, 
83 L.Ed. 1029, affirmed 59 S.Ct. 685, 
307 U.S. 61, 83 L.Ed. 1108—Roy- 
alty Service Corporation v. City 

of Los Angeles, C.C.A.Cal., 98 F. 
2d 551—American United Life Ins. 
Co. of Indianapolis, Ind., v. Frank- 
lin, C.C.A.Ark., 97 F.2d 76—Credit 
Bureau of San Diego v. Petrasich, 
C.C.A.Cal., 97 F.2d 65—Colorado 
Life Co. V. Steele, C.C.A.Ark., 95 
P.2d 535—United Lens Corporation 

V. Doray Lamp Co., C.C.A.Ill., 93 

F.2d 969—Goodyear Tire & Rub¬ 

ber Co. V. Federal Trade Commis- 
sion, C.C.A., 92 F.2d 677, certiorari 
granted Federal Trade Commission 
V. Goodyear Tire & Rubber Co., 58 
S.Ct. 747, 303 U.S. 631, 82 L.Ed. 

1091, reversed on other grounds 58 
S.Ct. 863, 304 U.S. 257, 82 L.Ed. 

1326—Schell v. Food Machinery 
Corporation, C.C.A.Fla., 87 F.2d 385, 
certiorari denied Food Machinery 
Corporation v. Schell, 57 S.Ct. 670, 
300 U.S. 679, 81 L.Ed. 883—Robin- 
son V. Edler, C.C.A.Nev., 78 P.2d 
817—Dodge Mfg. Co. v. Patten, C. 
C.AInd., 43 P.2d 472—^Equitable 
Life Assur. Soc. of U. S. v. Rayl, 
C.C.A.Kan., 16 F.2d 68—Ward v. 
Morrow, C.C.A.S.D., 15 P.2d 660— 
New England Nat. Bank of Kan- i 
sas City v. Calhoun, Ci.C.A.N.M., 9 


P.2d 272—Elliott V. Empire Nat- 
ural Gas Co., C.C-A.Kan., 298 F. 
299—Norton v. Larney, C.C.A.Okl., 
289 F. 395, affirmed 45 S.Ct. 145, 
266 U.S. 511, 69 L.Ed. 413—Spencer 
V. Patey, N.T., 243 F. 555, 156 C. 
C.A. 253—Hare v. Birkenfield, Or:, 
181 F. 825, 104 C.C.A. 335. 

25 C.J. p 903 note 50 [d], p 963 note 
58, p 964 note 65, p 966 notes 66, 
67. 

Eauity jiTrisaiction 

Under a statute providing that 
suits in equity shall not be main- 
tained in federal courts where there 
is a plain and adequate remedy at 
law, the' Circuit court of appeals 
should, where such a remedy is ob- 
vious, raise the objection sua sponte, 
and require transfer of the case to 
the law side of the court.—Denison 
V. Keck, C.C.A.Neb., 13 F.2d 384. 
Pailnre to appeal from decree sus- 
taining Jurisdiction 
Failure of life policy beneficiaries 
against whom insurer brought bili 
I in equity for cancellation of policy 
to appeal from that portion of de¬ 
cree sustaining jurisdiction of dis- 
trict court as court of equity, did 
not preclude Circuit court of appeals 
from noticing and determiriing mat- 
ter of jurisdiction, but Circuit court 
of appeals had choice of action in 
treating matter as waived or not, as 
might seem to comport with justice. 
—Mutual Life Ins. Co. of New York, 
C.C.A.Iowa, 87 F.2d 842. 

Court “may receive affidavits for 
the purpose of establishing its own 
jurisdiction.”—Novo Trading Corpo¬ 
ration V. Cdmmissioner of Internal 
ReVenue, C.C.A., 111 F.2d 449. 

5 . U.S.—Royalty Service Corpora¬ 
tion, V. City of Los Angeles, C.C.A. 
Cal., 98 F.2d 551—Schell v. Food 
Machinery Corporation, C-C.A.Fla., 
87 F.2d 385, certiorari denied Food 
Machinery Corporation v. Schell, 57 
S.Ct. 670, 300 U.S. 679, 81 L.Ed. 883. 

6 . U.S.—Black & Tates v. Mahogany 

Ass'n, C.C.A.Del., 129 P.2d 227, re¬ 
versing, D.C., 34 F.Supp. 450— 

Mathers & Mathers v. Urschel, C.C. 
A.Okl., 74 F.2d 591. 

3 C.J. p 371 note 44. 

“Question of federal jurisdiction is 
ever present and self-asserting.”— 
Schell V. Food Machinery Corpora¬ 
tion, C.C.A.Fla., 87 F.2d 385, 387, cer¬ 
tiorari denied Food Machinery Corpo¬ 
ration V. Schell, 57 S.Ct. 670, 300 U. 
S. 679, 81 L.Ed. 883.' 

Before conslderiug verity of decree, 
the Circuit court of appeals must de- 
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firmatively appear from the record,'^ and cannot be 
waived;^ nor can it be conferred by the consent, 
agreement, or conduct of the parties^ or of coun- 
sel.l^ 

Jurisdiction is confined to the review of error 
committed in the court below in the cause which is 
brought up on the appeal, and does not extend to 


errors committed in other causes.^^ 

Sincc an actual controversy iwS ncccssary, it is not 
within the provincc of the circiiit courts of appeals 
to entertain or decide abslract, hypothclical, or moot 
qiiestions, not conncclcd with ihe granting of actii- 
al rclicf,^- or tlic determinat ion of wliicli can serve 


termine the issue of the jurisdic¬ 
tion of the trial court, where surh 
jurisdiction is challengred during or«»] 
presentation of the appeal.—Bassett 
V. Massman Const. Co., C.C.A.Mo., 120 
F.Sd 230, reversing-, D.C., Massman 
Constr. Co. v, Bassett. 30 P.Supp. 813, 
certiorari deni^d 62 S.Ct. 92, 314 U-S. 
648, 86 L.Ed. 520. 

Settlement of question hy verdiot 
It has been held that objection, not 
raised in district court, that jurisdic¬ 
tion of district court by diversity of 
citizenship is not shown, is settled 
by verdict.—Hotel McAllister v. Co- 
burn, aC.A.Pla., 18 F.2d 100. 

On motion for rehearlngf in the 
Circuit court of appeals, where ap- 
pellee had submltted the case on 
the merits and without objection, it 
was held too late to question the 
courfs jurisdiction.—Dudley E. Jones 
Co. V. Mungrer Improved Cotton Mach. 
Mfgr. Co., Tex., 60 P. 786, 1 C.C.A. 
668 . 

7. U.S.—^Alderman v. Elgin, J. & B. 
Ry. Co., C.C.A.IH., 125 F.2d 971 
—Equitable Life Assur. Soc, of U. 
S. V. Raye, C.C.A.Kan., 16 P.2d 68 
—Ward V. Morrow, C.C.A.S.D., 16 
F.2d 660—Cloud v. McLean-Arkan- 
sas Lumber Co., D.C.Ark,, 28 F. 
Supp. 623, appeal dismissed, C.C. 
A., McLean-Arkansas Lumber Co. 
V. Cloud, 106 F.2d 1004—Blliott v. 
Empire 'Natura! Gas Co., C.C.A. 
Kan., 298 F. 299. 

8 . U.S.—Houston Natural Gas Cor¬ 
poration V. Securitles and Ex- 
change Commission, O.C.A., 100 F. 
2d 6—Demulso Corporation v. Tro- 
tolite Corporation, C-C.A.Okl., 74 F. 
2d 805, dismissing appeal, D.C., 
Tretolite Co. v. Darby Petroleum 
Corporation, 6 F.Supp. 446—New 
England Nat. Bank of Kansas City 
V. Calhoun, C.C.A.N.M., 9 F.2d 272 
—Cloud V. McLean-Arkansas Lum¬ 
ber Co., D.C.Ark., 28 F.Supp. 623, 
appeal dismissed, C.C.A., McLean- 
Arkansas Lumber Co. v. Cloud, 106 
F.2d 1004. 

3 C.J. p 371 note 44. 

9. U.S.—Stratton v. St. Louis South- 
western Ry. Co., 111., 61 S.Ct 8, 
382 U.S. 10, 76 L.Bd. 136, reversing, 
•C.C.A., St Louis Southwestern Ry. 
Op. V. Bmmerson, 30 R2d 322, re- 
yerslng, D.C., 27 F.2d 1005—Roy- 
alty Service Corporation v. City of 
Los Angeles, C.C.A.Cal., 98 P.2d 
661—Goodyear 'fire & Rubber Co. 
V. Federal Trade Commission, C.C. 


A., 92 F.2d,677, certiorari granled 
Foderal Trade Commis.sion v, Good¬ 
year Tire & Rubber Co., 68 S.Ct. 
747, 303 U.S. 631, 82 L.Ed. 1091, 
reversed on other gounds 58 S.Ct. 
863, 304 U.S. 257, 82 L.Ed. 1326— 
Schell V. Food Machinery Corpora¬ 
tion, C.C.A.Fla., 87 F.2d 386, cer¬ 
tiorari denied Food Machinery Cor¬ 
poration V. Schell, 67 S.Ct 670, 300 
U.S. 679. 81 L.Ed. 883—Raytheon 
Mfg. Co. V. Radio Corporation of 
America, C.C.A.Mass., 76 F.2d 043, 
certiorari grantod Radio Corpora- 
ton of America v. Raytluion Mfg. 
Co., 56 S.Ct 99. 296 U.S. 657, 80 
L.Ed. 393, aillrmod 66 S.Ct 207, 296 
U.S. 459, 80 L.Ed. 327, followed in 

C. C.A., Bernlng v. Louiaville & N. 
R. Co., 92 F.2d 997—Republlo Sup- 
ply Co. of Californla v. Rlchileld 
Oil Co. of Callfornia, C.C.A.Cal., 74 
F.2d 907, certiorari denied Ciib^a 
Service Co. v. Armsby, 56 S.Ct 94, 
296 U.S. 683, 8 L.Ed. 412—DemtUso 
Corporation v. Tretolite Co., C.O.A. 
Okl., 74 P.2d 805, dismissing appeal, 

D. C., Tretolite Co. v. Darby IVtro- 
leum Corporation, 6 P.Supp. 446— 
Xjarkln Packer Co. v. nind<‘rHti'r 
Tool Co., aC.A.Okl., 60 F.2d 491 
—Satterleo v. Harria, C.C.A.Old., 60 
P,2d 490—Spencer v. Patey, N.Y., 
243 F. 666, 166 C.C.A. 263. 

3 C.J. p 369 note 30. 

XnvokixLg decislon, by court in equity 
Where both parties on appeal ar- 
guod tho question whether, In view 
of the Incontostability clause of the 
policy in suit there was any defense 
in law on claima for future benoflta, 
they acquiesced in invoklng deel- 
sion of tho question by the Circuit 
court of appeals sitting in oqulty, 
and henco that court had power to 
dispose of the question and make the 
deci.sion res adjudicata botween the 
parties.—Mutual Life Ins. Co, of New 
York V. Markowitz, C.C.A.Cal., 78 F.2d 
396, certiorari denied 66 S.Ct 148, 296 
U.S. 626, 80 L.Ed. 444. 

10. U.S.—Roblnson v. Kdler, C.C.A. 
Nev., 78 P.2d 817—Ward v. Morrow, 
C.C.A.S.D., 15 P.2d 660—American 
Brake Shoe & Foundry Co. v. New 
York Rys. Co., O.C.A.N.Y., 282 F. 
623, afflrming, D.C., 282 F. 293, and 
appeal dismissed Elghth Ave. R. 
Co. V. Hedges, 43 S.Ct 704, 262 U. 
S, 786, 67 L.Ed. 1207. 

11. U.S.—Headrlck v. Larson, Idaho, 
162 F. 93, 81 C.O,A. 317. 

12 . U.S.—^Johnson-Kennedy Radio 
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Corporation v. Chic'ago Bearis Foot- 
bnll (^lub, C.C.A.Tll., 97 F.2d 223 
—Goodyear Tire & Rubber Co. v. 
Fecl(U’al Trade ComrnisHlon, C.C.A., 
92 F.2d 677, e(‘rliorarl granted Fod- 
oral Trad(i tk)nnnisalon v. Good¬ 
year Tire & Hiibla^r Co., 58 S.Ct 
747, 303 U.S. 631, «2 L.Ed. 1091, 
reversed on other ground#f 68 S.Ct. 
863. 304 ir.S. 267, 82 L.Ed. 1326— 
Modol Dairy Co. v. FoUis-Flscher, 
Ino., C.CtA.N.y., 91 F.2d 971— 
Smyih v, Asphalt Ibdt Ry. Co., C. 
C.A.Tex., 3,2 E.lUl 14. amending, I). 
C., 292 F. 876, and t raimferred, 
see 46 S.(H. 242, 267 U.S. 326, 69 
L.Ed. 629. 

3 C.J. p 368 note 84. 

What makM qnoitlon moot 

(1) If, pondlng an appeal, an evont 
occurs which nuuiers it imposslble 
for the appellate court to gnint any 
rellof, or renclers a dtielslon unneces- 
sary, the question beeom(‘S moot.— 
Lewls Pub. Co. v. Wyrnan, Mo., 182 
F. 3 3, 104 C.C.A. 468, amrrned 33 a 
Ct 690, 228 U.S. 610, 57 L.Ed. 989 
—3 C.J. p 360 note 89. 

(2) The occurrencc of sueh an 
event may bc shown by <'xtrinsie evl- 
dence, or notleed by th<' <H)urt where» 
U is a rnatter of ju<il<‘lal noliec,-'- 
XJsman v. Kniekcrboek<T Trust 
Mleh., 211 It 418, 128 C.C.A. 85— 
Keely v. Ophlr Hlll Cons. Mm. Oo,, 
Utah, 169 F. 601, 96 C.C.A, 99. 

(3) So, where, pending an appeal 
from a d^auase in a case involvlng the 
infrlngcment of a patent, tho patent 
cxpircH, nothlng remahis for the 
judgment of the appellate court to 
act on.—Gamewell Fire-Alarm Tol. 
Co. V. Munlclpal Slgnal Co., Mass., 61 
F. 208, 9 a.C.A. 450. 

(4) The question Is rendercd moot 
where, pending ihe appeal, flppclleo 
does, or rellnquishes the right to do, 
the act In respect of which tho ap¬ 
peal was taken.—I.<ewis Pub. Co. v. 
Wyrnan, supra—Ooldsteln v. Behr- 
enda, Alaska, 123 F. 399, 69 C.C.A. 
203. 

(6) The question may be rendered 
moot by the act of the court where, 
pending the appeal, «ome judgment 
or order rendered or made in the 
cause renders the determinatlon of 
the quostions ptesented by tho ap¬ 
peal unneccasary.—Kecly v. Ophlr 
Hili Cons, Min. Co., supra—3 C,J. 
p 363 note 95 Ca] (6). 

(6) Where a litigation has ceased 
to be between parties havlng adverse 
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no beneficial purpose for any party,i3 or from the 
determination of which no practical relief can fol- 
low;^^ and the fact that the parties agree on the 
presence of an actual controversy is of no impor- 
tance.i^ 

§ 288. Mode of Exercising Jurisdiction 

The wrlt of error has been abolished by statute In 
all cases, ctvii and criminal, ali relief previously obtain- 
able thereby being obtainable by appeal. The Rules of 
CiviI Procedure for the district courts, adopted by the 
supreme court, superseded ali former methods of appeal in 
civiI cases to which they are appiicable. 

The Circuit courts of appeals have no power to 
vacate, set aside or modify any order, judgment, or 


decree of the district court except on proper appel¬ 
late procedure, and on the hearing of the case as 
an appellate matter;^"^ they cannot on mere motion 
set aside orders of the district court,^^ or direct the 
district court to do so.^^ They can act on the lower 
court only by mandate.^^ 

Under the former practice the acts of congress 
gave to defeated litigants in the national courts the 
right to a review of final judgments at law against 
them by writ of error and a right to a review of 
final decrees in equity or admiralty by appeal, and 
a decree in equity or admiralty could not be re- 
viewed by a writ of error, nor could a judgment at 
law be challenged by an appeal.^i However, un- 


interests, the case falis -within the 
general rule as to moot questions.— 
•Arnold v. Woolsey, Neb., 54 F. 268, 
4 C.C.A. 319. 

DetemunatioiL of right to costs 

Where all substantial interest in 
the controversy has been parted with 
or exting-uished, the court will not 
hear the appeal merely to determine 
the right to costs.—^Arnold v. Wool¬ 
sey, supra—3 C.J. p 365 note 8. 

More than declaratory jtLdguient 
held sought, so that court had juris¬ 
diction of appeal.—^Whitney v. Puro 
Fi Iter Corporation of America, C.C.A. 
N.Y., 63 F.2d 811. 

13. U.S.—Johnson-Kennedy Radio 
Corporation v. Chicago Bears Foot- 
ball Club, C.C.A.I11., 97 F.2d 223. 

14. U.S.—Griesa v. Mutual Life Ins. 
Co., Kan., 169 F. 509, 94 C.C.A. 635, 
certiorari denied 30 S.Ct. 400, 215 
U.S. 600, 54 L.Ed. 344. 

15 . U.S.—Goodyear Tire & Rubber 
■Go. V. Federal Trade Commission, 
G.C.A., 92 p.2d 677, certiorari grant- 
•ed Federal Trade Commission v. 
Goodyear Tire & Rubber Co., 58 S 
Gt 747, 303 U.S. 631, 82 L.Ed. 1091, 
reversed on other grounds 58 S.Ct. 
863, 304 U.S. 257, 82 L.Ed. 1326. 

16. U.S.—U. S. V. Moy Yee Tai, N.Y., 
109 F. 1, 48 C.C.A. 203. 

25 C.J. p 970 note 19. 

Power to superintend and revise in 
bankruptcy proceedings see Bank- 
ruptcy §§ 592-606. 

Direction to correct judgment 

The Circuit court of appeals has 
not the power to direct the supreme 
court of Hawaii to correct a judg¬ 
ment reversing a decree, so as to 
.set forth what further action would 
be compatible to tho decision, and to 
direct the lower judge to take such 
action, so as to render the decree 
final in form and appealable.—Rum- 
sey V. New York Life Ins. Co., C.C.A. 
Hawaii, 267 F- 554, certiorari denied 
41 S.Ct. 216, 254 U.S. 654, 65 L.Ed. 
459. 

:Pailure to appeal as '^technical error” 
Failure to appeal, which can. alone 


confer jurisdiction on. a Circuit court 
of appeals, cannot be ignored under 
a statute requiring courts to give 
judgment without regard to “techni- 
cal errors," defects, or exceptions 
which do not affect substantial rights 
of the parties.—U. S. v. Pennsylva- 
nia R. Co., C.C.A.Md., 283 F. 937, mod- 
ifying, D.C., 283 P. 438, and cer¬ 
tiorari denied Pennsylvania R. Co. 
V. U. S., 43 S.Ct. 96, 260 U.S. 736, 
67 L.Ed. 488. 

17. U.S.—Strand v. Grifllth, Wash., 
135 P. 739, 68 C.C.A. 377. 

18. U.S.—Strand v. Griffith, supra. 

25 C.J. p 970 note 21. 

19. U.S.—North Bloomfield Gravel 
Min. Co. V. U. S., Cal., 83 F. 2, 
27 C.C.A. 395. 

20. U.S.—^North Bloomfield Gravel 
Min. Co. V. U. S., supra. 

21. U.S.—Miami Paper ^!o. v. Ameri¬ 
can Woodpulp Corporation, C.C.A. 
Ohio, 5 F.2d 408—Porter v. P. M. 
Davies & Co., S.D., 223 P. 465, 140 C. 
C.A. 11, -rehearing denied 224 P. 
451, 140 C.C.A. 288, followed in 
223 F. 1022. 138 C.C.A. 664—High- 
land Boy Gold Min. Co. v. Strick- 
ley, Utah, 116 F. 852, 54 C.C.A. 186 
—Loveless v. Ransom, 111., 109 P. 
391, 48 C.C.A 434. 

25 C.J. p 963 notes 43 taj. (D, P 970 
note 24—3 C.J. p 310 note 15, p 
323 note 89, p 324 note 93. 

Character of priucipal action as con- 
trolling 

(1) Every judgment or order in an 
action is of the character of the Prin¬ 
cipal action, so that, if such action 
was at law, the judgment or order, 
as in intervention, was reviewable 
on writ of error, and if the action 
was in equity, it was reviewable by 
appeal.—U. S. v. Northwestern Dev. 
Co., Alaska, 203 F. 960, 122 C.GA. ‘262 
—3 C.J. p 311 note 16. 

(2) In the absence of a rule of 
court to the contrary, an action at 
law in which an equitable defense 
was pleaded, under Judicial Gode § 
274b, might be revie^ed either by 
writ of error or appeal.-—Maine 

• 205 


Northwestern Development Co. v. 
Northwestern Commercia! Co., Wash., 
240 P. '583, 153 C C.A. 387. certiorari 
denied 37 S.Ct. 742, 244 U.S. 655, 61 
L.Ed. 1374. 

Writ of error had its origin at the 
common law and was adoptrd in the 
United States as a part of the com- 
mon-law system.—Buessel v. U. S., 
C.C.A.Conn., 258 F. 811—Nashville 
Ry. & Light 'Co. v. Bunn, C.C.ATenn., 
168 F. 862. 

Origin of appeal 

The remedy or procedure by ap¬ 
peal is of civil-law origin, and was 
introduced therefrom in+o courts of 
equity and admiralty.—Buessel v. U. 
S., C.C.AConn., 258 P. 811—Nashville 
Ry. &. Light Co. v. Bunn, C.C.A.Tenn., 
168 F. 862. 

27attLre and function of writ of error 

(1) “The writ of error is the writ 
of the appellate court addressed to 
the judge of the trial court directing 
him to send the record and proceed- 
ings in the case to the appellate 
court.”—Siegelschiffer v. Penn Mut. 
Life Ins. Co., C.C.A.N.Y., 248 P. 226, 
2-28. 

(2) A writ of error could be 
brought only on a final judgment, 
and was not the appropriate remedy 
where a court refused to proceed tOi 
the hearing and determination of a 
cause.—Green v. Underwood, Colo.> 
86 F. 427, 30 C.C.A. 162. 

(3) Certiorari is regarded as in the 
nature of a writ of error when not 
ancillary to other process.—StafCords 
V. King, W.Va., 90 P. 136, 32 C.C.A. 
536. 

(4) The suing out of a writ of er¬ 
ror was the commencement of a new 
suit or action to annui and set aside 
the judgment of the court below, and 
not a continuation of the suit or ac¬ 
tion below to which it related.— 
Gould V. U. S., Co;o., 205 P. 883, 126 
C.C.A. 1—Pitzpatripk v. Graham, N. 
Y., 119 P. 353, 66 C.C.A 95. 

(5) The writ could challenge not 
only jurisdiction of district court, 
but its flndings on merits.—Meade 
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der Act of September 6, 1916, 39'U.S.St, at L. p 727 
c 448 § 4, Act of Febrtiary 13, 1925, 28 U.S.CA. § 
861, error in this respect was disregarded, the rc- 
viewing court bcing required to take the action 
which would have been appropriate if the proper 


appellate proccdiire had bcen followed and by 
Act of Janiiary 31, 1928, 28 U.wS.C^A. § 861 a, the 
writ of error in civil and crimina! cases was abol- 
ished, all rclief therotofore ohtainablc‘ l)y writ of 
error 1)ein^ thereafter ol)lainal)le by appeal fur- 


Fibre Co. v. Varn, C.C.A.S.C., 3 P.2d 
520, certiorari denied 46 S.Ct. 23, 269 
U.S. 564, 70 L.Ed. 414. 

(6) Review as dependent on mode 
of review see infra § 297 a. 

Writ, and not appeal, held proper to 
review: 

(1) Judgment in proceedings for 
condemnation of property, under 
Food and 'Drugs Act.—Goodwin v. U. 
S., C.C.A.Ohio, 295 F, 856—3 CJ. p 
313 note 23 [a] (2), p 324 note 93 [e]. 

C'3) Judgment in action at law by a 
receiver, authorized by court, to re- 
cover a money judgment on an al- 
leged contract.—Quarles v. 'City of 
Appleton, C.C.A.Wis., 299 F. 508. 

(3) Ruling on a motion made at 
the close of the evidence in an ac¬ 
tion tried without a jury, which mo¬ 
tion presenta a <iue'stion of law.— 
Keystone Steel & Wire Co. v. Koko- 
mo Steel & Wire Co., C.C.A.Ind., 1 F. 
2d 790. 

(4) Order directing the issuance of 
mandamus agalnst a county to com- 
pel the levy of a tax to pay a judg¬ 
ment recovered against it.—Carter 
County V. Schmalatig, Ky., '127 F. 
126, 62 C.C.A. 78. 

(5) Under Judiclal Code § 274b, 
Comp.St. § 1251b, croas petition ael- 
ting up an oquitable cauae of action 
in an action at law might be treatod 
by the appellate court aa a counter- 
claim, and a judgment dismisaing the 
erosa petition reviewed on error.— 
Miami Paper Co. v. American Wood- 
pulp Corporation, C.C.A.Ohio, 6 F.2d 
408. 

Appeal, and not writ, held proper to 

review: 

(1) Order dismisaing a plea of in- 
tervention in equitable proceedinga. 
—Harry Bros, Co. v. Yaryan Naval 
Stores Co., Mlss., 219 F. 884, 13'5 C, 
C.A. 454. 

(2) Decree in action at law trans- 
ferred to the eauity docket on ac- 
count of equitablo defenses pleaded, 
and tried as a suit in equity without 
objection.—^Levy v. S. H. Kress & 
Co., C.C.A.Okl., 2S5 F. 836, decree 
modified on other grounds 296 F. 697, 
and certiorari denied 46 S.Ct. 90, 266 
U.S. 601, 69 L.Ed. 462. 

(8) Proceeding to enforce an at- 
torney's lien against a judgment in 
an action at law, in which the attor- 
•ney by petition asked for equitable 
relief, and defendant by its answer 
set up the equilable defense of fraud. 
—Maohcinski v. Lehigh Valley R Co., 
C.C.A.N.Y., 272 F. 920. 

(4) Where the only controversy in 


an action at law wa.s on a cros.s 'pe¬ 
tition setting up an equitable cau.s(‘ 
of action, a judgment dismi.ssing the 
cross petition was propt^rly review- 
able by appeal.—Miami Paper Co. v. 
American Woodpulp Corporation, C. 
C.A.Ohio, 5 F.2d 40S. 

(5) Othor decisions or rulings.— 
McPher.son v. U. S., Chio, 215 F. 35, 
157 C.C.A. 331—Georgia 'F. Ky, Co. 
V. Brotherhood of Locomotlvo Engl- 
neer.s, Ga., 217 F. 755, i;!2 C.C.A. 559, 
afflrming, D.C., In re Georgia & F. 
Ry., 215 F. 19'5—v. McNeil, 
Cal., 1'70 F. '289, 95 C.C.A. 486. 

Beclslous of the supreme court of 
Puerto Rico In law case.s wer(' re- 
vicwablo by the circuli court of ap- 
peals only by writ of error.—Ana 
Maria Sugar Co, v. Qiiinone.s, 11 S. 
Ct. UO, 264 U.S. 245. 65 L.Wd. 216, 
affirming 251 F. 199, 163 C.(\A. 493, 
certiorari grantod 39 S.Ct. 11, 2-1S U. 
S. 555, 63 'L.Ed. 419—So(dOm Anony- 
me des Sucreri(‘s de St. Jean v. Po- 
lanco, C.C.A., 6 l■•^2d 3. 

Caual Zorie 

Under Act of Aug. 24, 1912 c 390 5 
9, -18 U.S.C.A. § 1365, the appellate 
jurisdiction of Ihe cireuit court of 
appeals of the llflb ein^uK ov<‘r d(‘- 
cision,s of th(‘ dlstrlcl court of tho 
Canal Zone was to (‘xercised in 
the ,samc manner and under tlu' sann^ 
regulations and by th<* sarm* proce- 
dure, as nearly as pnictlcabbs as In 
reviewing llnal JudgmentH and d(‘- 
crees of distrlct courts of ihe UniUxl 
States; law cases had to cunie up by 
writ of error, and equity <tases by 
appeal.—Slmklns v. Simklns, C.C.A., 
271 87—I‘anama R. Co. v. Bock- 

ford, 231 F. 436, 145 O.O.A. 430. 

Virgin. Islonds 

Since tho di.stinction between caus- 
es at law and In (xiulty was unkuown 
in the courts of the Virgin rslands, 
and all judgmonts werc revlowable 
de novo on the record by the suprenui 
court of Denmark on appeal, such 
judgments might bo similariy re¬ 
viewed on appeal, both as to faets 
and law, by tho circult court of ap¬ 
peals, irrespoctlve of whether the 
cause of action would havt* beon in 
equity or at law in the courts of th(» 
United Statos,-—Clen v. Jorgenson, C. 
C.A., 265 F. 120. 

Where two writs of error were is- 
sued within the time llmlted for an 
appeal, the court could retain them 
both until flnal declslon of case and 
transfer record-s In ono to the other 
for the purposo of hearing.^—Gould v. 

U. S,, Colo., 20'5 F. 883, 126 C.C.A, 1. 
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Action on alhdavlts of hiots and prej- 
udloe 

The aetioh of dl.strlct judge in 
overruling aindavits of bias and proj- 
udice “Is revl('wn:ble in lh<‘ Circuit 
Ciourt of App(‘als on (‘iTor,’' and such 
action “ma,y be also the subject of 
c(mta,in alternallv(‘ wrils to the Cir¬ 
cuit Court of Appeals. "“'-IT. H. v. 
Gilbert, D.C.OhIo, 2!) F.Supp. 507, 509.' 

22, tT.H.-—Ana Maria. Sugar v. 

Quinon('H, FinuMo Rioo, -11 S.-(H. 110 
254 U.S. 2-15, 65 U.Ed. 216. amrming 
251 F. -199, 163 493, certio¬ 

rari grantoti 39 S.Ct. 11, 248 U.S. 
555, 63 L.l<3d. 119 Pt>opb‘\s Nat. 

Bank of Hot Siti-lngs v. Muore, C. 
C.A.S.n., 25 F.3d 599 National 

Suroly Co. V. County Uoard of Ed- 
iieatlon of M(’I)(iwell Couniy, C.C. 
A.N.'i\, 15 F.2d 9ll.'r - Urowu v. Leo, 
C.ctA.N.Y., 12 F.2d 350 ■Twi.st v. 
Fra,iri<' Oil «Sr Gas t.N»,, iC.C.A.Okl., 6 
F.2d 317, <‘ortlorarl gra.nted !(} S.Ct. 
355, 270 U.S. 639. 70 r..Ed. 775, and 
rever.sed on otlu-r grounds 4 7 S.Ct. 
755, 274 U.S. 6SI, 71 r..Ed. 1 297— 
Goodwin V. U. S., C.t\A.Ohio, 295 F. 
856 M<‘'c'nll (Ai. v. Bbulworll», C.C. 
A.Conu., 290 'F. 365 Swlffwnter 

Uruntatlons Co. v. loivi.s, C.C.A. 
Mlss., 287 F. 813' Sueesoros d (5 
Uer('z Merrnanos v. Co.Mtn, C.C.A. 
Uuorlo Kleo, 281 F. 439 Hop 

V. U. S., Oldo, 257 F. 4S9, 16S C.(\ 
A. 193 Union i’ae, tt. 'lA), v. Syas, 
XAilo., 24 6 F. 561, 15« C.C.A. 531, 

25 C.J. D 970 nol(‘ 25. 

XTse of both mode» prior to Btatute 
It was held in .Mtwt^ral castas, prior 
to th(' (mnetnu^nl of th(‘ ^^mtute, that 
Ihf» inking of an a'pp('nl and a writ 
of error to review the sartum adjudi¬ 
cat ion was pertiUsslble where thcire 
was cioubt as to the proper proee- 
dura*. a,n<l tliat the* reviewing court 
would dlsrnl.Ms the mu* whlcdi was In- 
eff(*elive and re*vl<‘W the ruling In ac- 
e.ordane.e wUh tlie rulcs of the appli- 
cabb^ method.--Loekuian v. Lang, 
Colo., 132 F. 1, 65 C.C.A. 621—3 C.J. 
p 343 note 73. 

23. Bflfeotive date of itatute 

Hinee tht* stat utt* was not ap‘proved 
until Jan. 31, 192«, writ of error Is 
thft proper method of rcwlew in a 
orlmlnal ease in whleh petition for 
writ of error was tlled on Jan. 28, 
1928.—Oold V. U. S., C.C.A.Minn., 36 
F.2ai 16. 

Cximlnal oaee» 

(1) Prior to the enactment of the 
statute, writ of error was the i)roper 
modo of review In crlmlnal cases.— 
GolU V. U, S., suprtti-i-Sena v, U. S., 
147 F. 486, 78 C.C.A. 27, roverslng 12 
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ther, by Act of January 31, 1928 c 14 § 2, 45 U,S.St 
at L. p 54,, as amended April 26, 1928 c 440, 28 U.S. 
CA. § 861b, the statutes • regulating the right to a 
writ of error, defining the relief which might be had 
thereon, and prescribing the mode of exercising that 
right and of invoking such relief, were made ap- 
plicable to the appeal thus substituted for a writ of 
error.24 In this connection it is to be observed that 
the Word ''appeal’' has been used in a variety of 
senses,25 including appellate jurisdiction, as dis- 
tinguished from original jurisdiction, without re- 
gard to the particular mode by which a cause is 
transmitted to a superior tribunal but an appeal 
has been said to be a rehearing by a superior court 
on fact and law,27 its office being to remove the en- 
tire cause.^S is substance a new trial,^^ al- 
though a continuation of the suit below, and not a 
new stiit.3^ 

, The Rules of Civil Procedure for the district 
courts of the United States, adopted by the su¬ 
preme court pursuant to Act of June 19, 1934 c 651, 
28 U.S.C.A. §§ 723b, 723c, superseded all former 


methods of appeal in civil cases to Which they are 
applicable.21 

Existence of other remedy.' An appeal will not 
lie where the proper remedy is in the lower court, 
and a writ of error did not He where a different 
remedy for review, such as mandamus, was the 
proper one;^^ but an original extraordinary writ 
cannot be used as a substitute for appeal.^^ 

A second proceeding may lie to review and de- 
termine questions which were not and could not be 
considered by the appellate court on the former 
proceeding*^^ 

A cross appeal may be allowed where a judgment 
grants a litigant only part of the relief sought and 
denies the rest.^® 

Joinder of proceedings. Where separate and dis¬ 
tinet causes are Consolidated solely for the purpose 
of trial, and resuit in separate judgments, the 
judgments cannot be brought up for appellate re¬ 
view by one appellate proceeding.^'^ 


N.M. 397, 78 P. '58--De Lemos v. U. 
S., Ala., 107 P. 121, 46 C.C.A. 196, cer¬ 
tiorari denled '21 S.Ct. 925, 181 U.S. 
622, 45 iL.Ed. 1032—17 C.J. 'p 12 notes 
10-15. 

(2) Prior to the enactment of the 
statute, a prosecution under the Na¬ 
tional Prohlbition Act was an action 
at law, to he reviewed on writ of er¬ 
ror, and not as on appeal in equity. 
—Sibona v. U. S., O.C.A.N.J., 294 F. 
272. 

(3) Where both appeal and writ of 
error are employed in a criminal 
case, the writ of error will be dis- 
missed, appeal now being- the proper 
remedy for review.—De Mayo v. U. 
S., C.C.A.Okl.. 32 P.2d 472. 

(4) In prosecution for violation of 
National Prohibition Act, appeal, not 
writ of error, is proper procedure for 
bringing up record of trial.—English 
V. U. S., 1 C.O.A.C 0 I 0 ., 30 F.2d 518. 

05) Appeal and writ of error in 
criminal cases generally see Crimi¬ 
nal Law § 1623 et seq. 

24. Application of provision 

(1) “The requirement of the Act 
. applies only to appeals 

which are substituted for the abol- 
ished writs of error; that is, to ac- 
tions at law.”—^Territory of Hawaii 
V. Gay, 'C.C.A.Hawaii, 52 F.2d 356, 
357, certiorari denied 52 'S.Ct. 131, 
284 U.S. 677, 76 L.Ed. 572. 

(2) “The . . . section . . . 
[applies] only to cases where review 
theretofore had been obtained by 
writ of error.”—Ross v. White, C.O. 
A.Tenn., 32 F.2d 750, 751. 

25, U.S.—U. S. V. Wonson, C.C. 
Mass., 28 F.iCas.No.l6,7i50, 1 Gall. 5. 


26. U.S.—U.S. V. Wonson, supra. 

27. U.S.—Nashville Ry. & Light Oo. 
V. Bunn, C.C.A.Tenn., 168 F. 862. 

28. U.S.—^Nashville Ry. & Light Co. 
V. Bunn, supra. 

29. U.S.—Nashville Ry. & Light Co. 
V. Bunn, supra. 

'Sft. U.S.—Great Northern Ry. Cb. v. 
General' Ry. ‘Signal Co., C.C.A. 
Minn., 57 P.2d 457. 

31. U.S.—^National Surety 'Corpora¬ 
tion V. Williams, C.C.A.Ark., 110 
F.2d 873, certiorari denied Wil¬ 
liams V. National Surety Corpora¬ 
tion, 61 S.Ct. 40, 311 U.S. 674, 85 L. 
Ed. 433. 

32. Bismissal a.s to one party de¬ 
fendant available by answer.—Her- 
rup V. Stoneham, 'C.C.A.N.Y., 15 F.’2d 
49. 

Error in acconnting’ need not be 
considered on appeal, where trial 
court prescribed proper formula and 
reserved jurisdiction to complete or 
adjust accounting.—Bromfield v. 
Trinidad Nat. Inv. 'Co.; C.CA.C 0 I 0 ., 36 
F.2d 646, 71 A.L.R. 542. 

Invalidlty of rule 

District court rule, requiring de- 
fendants to make a deposit to secure 
clerk fees before filing a defense, 
which was enforced against them, 
cannot be attacked on appeal by de¬ 
fendant frqm an adverse decree, but 
must be brought to the appellate 
court, if at all, by some direct chal- 
lenge.—^King v. Weiss & Lesh Mfg. 
Co., fC.C.A.Tenn., 266 F. 257. 
XTneertainty of verdict 

If, in trespass to try title, there is 
anythingr in the evidence regarding 
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lot lines or fences or other matters 
tending to render the verdict vague 
or uncertain, it cannot be inquired 
into on an appeal raising a question 
as to its sufldciency in sudh respect, 
that being a matter which can only 
be dealt with by the trial court on 
a motion for new trial.—Cochran ,v. 
Schreiber, Tex., 107 F. 371, 46 C.C.A. 
349. 

33 . U.S.—Collin County Nat. Bank v. 
Hughes, Colo., 152 F. 414, 81 C.C.A. 
556, rehearing denied 155 F. 389, 
8'3 C.C.A. 661. 

3 C.J. p 339 notes 29, 33. 

34 - U.S.—Pickwick-Greyhound Lines 
V. Shattuck, 'C.C.A.Kan., 5'1 F.2d 
485. , 

35 - U.S.—^Alaska - Treadwell Gold 
Min. Co. V. Cheney, Alaska, '162 F. 
•593, ,89 C.C.A. 351. 

3 C.J. p 346 note 99. 

36. U.S.—^Cochran v. M. & M. 
Transp. Co., C.C.A.R.I., 110 F.2d 
519. 

37 . U.S.—American Trust & Savings 
Bank V. Zeigler Coal 'Co., 111., 165 
F. 34, 91 C.C.A. 7’2—Waters-Pierce 
Oil Co. V. Van Elderen, Ark., 1'37 F. 
■557, 70 C.C.A. '255. 

Error waived by Circuit court, in 
absence of objection by defendant 'in 
error.—^Louisville & N, R. Co. v. 
Summers, Tenn., 125 F. 719, 60 C.C. 
A- 487, certiorari denied 24 S.-Ct. 851, 
192 U.S. 607, 48 L.Ed. 585. 

Cases considered as one for review 
Where, in separate actions on In¬ 
surance policies Consolidated for tri¬ 
al, the beneficiaries were represented 
by the same guardian, and by order 
of district court, made upon stipula- 
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§ 289. Right of Review 

a. In general 

b. Deprivation or loss of right 

a. In General 

(1) General rules 

(2) Particular litigants and persons in 

particular relations 

(1) General Rules 

Ordinarily to be entitied to mafntain an appeal fn 
the Circuit court of appeaJs a person must be a party 
or privy to the judgment, order, or decree complained 
of, and must have or represent an interest in the sub- 
ject matter of the suit or controversy, and be injurious- 
Jy affected or aggrieved by such judgment, order, or 
decree. 

The view has been exprcssed that doubts respect- 
ing the right of appeal to the circuit court of ap- 
peals in border line cases should be rcsolved in fa¬ 
vor of the appellant,38 and it has bceh broadly stat- 
ed that any person may appeal if he was a party 


to the action or proceediwg below, cither originally 
or because siibsequcntly made a party, or if he is 
a party or privy to the judgment, order, or decree 
complained of,33 but in the abscnce of ri statute ex- 
tending the right of rcvicw no one can appeal from 
a judgment, order, or decree, imless he was a party 
to the action or proceeding below, or to the juclg- 
ment, order, or decree, or uniess he is a Icgal rep- 
resentative of a party, or his privity of ostate, titic, 
or interest appears from the rccorcl^^ 

Interest in subjcct nuiitcr or controversy. It is 
also ncccssary to a valid appeal that appellant, oven 
when a party, should have or represtmt an interest 
in the subjcct matter of the suit or controversy,'^! 
and a person who is mcrely a nominal party to an 
action, and who has no interest theroin, either indi- 
vidually or in a rcprcsenlativc ca])acity, cannot ap- 
pcal.'^2 Broadly spcaking, the right of a party to 
an appeal must be based on a direct, immediate, pe- 
ciiniary, and suhstantial interest in the t)articular 
litigation in which review is sought.'*^ Wherc a 


tion of counsel, the cases are con- 
sidered as one for the purpose of re¬ 
view and as reauiring but one bili 
of exceptions, one record, one writ of 
error, etc., the circuit court of ap- 
peals will exercise jurisdiction to re¬ 
view the ‘ judgments.—American Cen¬ 
tral )Life Ins. Co. v. American Trust 
Co., C.C.ATenn., 6 F.2d 71, affirming, 
D 0., American Trust Co. v. American 
•Central Life Ins. Co., 5 P.2d 60, and 
certiorari denied 48 S.Ct. 20, 269 U. 
S. 559. 70 L,Ed. 411. 

Separate appeals held not reguired 
Where suits by members of the 
Agua Callente band of Miasion In- 
dians to obtain adjudications that 
allotments of tribal lands had been 
made to them, ajid that they were 
entitied to trust allotment patents, 
were Consolidated for trial, separate 
appeals by the Indians from adverse 
decrees were not reauired.—St. Marle 
V. U. S., C.aA:Cal., 108 P.2d 876,'af- 
firming, D.C., 24 P.Supp. 237, certio¬ 
rari denied 61 S.Ct 35, 311 U.S. 662, 
85 L.Ed. 417. 

38. U.S.—^Victor Talking Mach. Co. 
V. George, C,C.A.N.J„ 69 P,2d 871, 
certiorari granted George v. Victor 
Talking Mach. Co., 55 S.Ct. 82, 293 
U.S. '544, 79 L.Ed. 649, reversed on 
other grounds 55 S.Ct. 2‘29, 293 U.S. 
377. 79 iL.Ed, 439, 

39. U.S.—Mitchell v. Lay, C.C.A.Cal., 
48 P.2d 79, certiorari denied Lay v. 

' Mitchell, 51 S.Ct 656, 283 U.S. 864, 
75 L.Bd. 1489. 

Paxti«s ai8 to whom aetlon dismliiBed 

Generally persons as to whom a 
mXit has been dismissed oir discon- 
tinued - before judgment or deerbe 
cannot^appeal from the judgment or 
de^ee; feubseq.uentl'y xendered, or join 


in an appeal as they are no longer 
parties, and no longer have any in- 
terost in the litigation.—Armstrong 
V. New I.a P&z Oold Mining Co., CO. 
A.Cal., 107 P.2d 453—TuUle v. Clamn, 
N.Y., 88 P. 122, 31 C.C.A. 419. 

40. U.S.—In re Rose, C.C.A..C"al., 88 
P,2d 69---In ro Trust No. 2988 of 
Poreman Tru.st & Savings Bank, C. 
C.A.I11., 8'5 F.2d 942, certiorari de- 
nicd Tetzke v. Tru.st No. 2988 of 
Foroman Trust & Savlngs Bank, 57 
S.Ct. 235, 299 U.S. 609, 81 L.Iid. 
450—'City of Winter Haven v. Gil- 
lespie, C.C.A.'lCa., 84 P.2d ’285, cer¬ 
tiorari denied Hartrldge-Cannon 
Co. v. Glllespie, 67 S.Ct 2'32, 299 
U.S. 606, 81 L.Pd. 447, rehearing 
denied -57 S.Ct '927, 301 U.S. 668, 81 
L.Ed. 1333—West v. Radlo-Koith- 
Orpheum Corporation, CC.A.N.T., 
70 P.2d 621—^Newberry v. Pavlson 
Chemical Co., C.C.A.N.C., 65 I^.2d 
72-1, certiorari denied 54 S.Ct. 75, 
290 U.S. 660, 78 L.Ed. 571, two cas¬ 
es—In re 211 East Uelaware Place 
Bldg. Corporation, D.C.in., 15 P. 
Supp. 947—Taylor v. Logan Trust 
Co., C.aA.Ark., 289 P. 61—U. S. ex 
rei. State of/Loulaiana v. Boarman, 
La., 217 P. 7'67. 133 C.C.A. 487, af- 
flrmed 37 S.Ct. 606, 244 U.S. 397, 61 

. L.Ed. 1222. 

3 C.J. p 618 note 65. 

41. U.S.—International Brotherhood 
' of Teamsters, 'ChaufCeurs, Stable- 

men and Helpers of America, Local 
Union No. 523, of Tulf<a, Okl. v. 
Iteystone Preight Lines, C.C.A. 
Okl., 123 P.3d 326—Atles v. U. S., 
C.O.A.N.X, 50 P.2d 808, 78 A.L.R. 
435—Klng V- Buttolph, C.C.A. 
Hawaii, 30 P.2d 769. 

3 aj. p 624 note 18. 

42. U.S.—Hamilton Trust Co. v. 
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Cornucopia Minc.M '(V>, of Oregon, 
Or., 223 P. 491, 139 rX\A. 42, man¬ 
damus and •certiorari doulod. Hjim- 
ilton Trust Co. v, Blnhor, 36 S.Ct 
161, 239 U.S. 011, 60 'L.hM. 482. 

3 C.J. p 623 noio «1. 

Blght or titU to property 
Thi‘ right or llth^ whloh a party 
Hoeking to appeal neekw to owiabllsh 
muHt b(‘ his own and not that of a 
llitrd person.- lUunilton Trunt Co. v. 
Curriucopla Mines t*!o. <»f Gregon, su¬ 
pra. 

43. U.S.—In ro Michlgan-Ohio Bldg. 

Corporation, C.C.A.IU., 117 F.2d 191 
—Ilamllton Trust Co. v. Cornuco¬ 
pia Minea Co. of Ore^gon, Or., 223 
F. 494, 139 C.C.A. 42, mandamus 
and certiorari denied Hamilton 
Trust Co. V. Blsher, 36 S.Ct 161, 
239 U.S, 641. 60 LJM. 482. 

3 C.J. p 627 noto 68. 

Bights atrsotsd by appeal 
As a rule an appcalablo intor<^flt In 
the subjoot matter oxista whenever 
,lhe Intorost of the party may bo en- 
larged or dimlnlfihod or hi» righta or 
jliahlUtloa altcctcd, by the re^sult of 
the appeal.—In re Mlchlgan-Ohlo 
Bldg. Corporation, C.C.A.HL, 117 F.2d 
191—Todd JUnginecrlng Dry Pock ^ 
Ropalr Co. v. U. C.C.A. La., 32 P.2d 
734, reversing, 1>.0„ The West Ira^ 
24 'F.2d 858—3 CJ. p 625 note 26. 

Xi«ssee’a jaLterest snflloieiit 

In an action by iho United States, 
as guardlan and trunten of tribal 
property of the Crcido Nation, to 
quiet titio to river bed oll landa, the 
leaseo of a portion of tho rivor bed 
claimlng under a loaao from the 
state, which intervened, and from the 
recelver, actlng durlng lltlgatiori, was 
held to haVu an‘Interest fn the bon- 



36 C.J. S. 


FEDERAL COUBTS 


§ 289 


ciecision directly affects only one of several defend- an appeal the person or party seeking review must 
ants, he alone may appeal,and parties who dis- not only be interested in the stibject matter of the 
claim any interest in the subject matter in litigation suit, but must also be injuriously affected or ag- 
cannot appeal, where no costs are taxed against grieved by the judgment, order, or decree com- 
them,45 and as a general rule a party cannot prose- plained of,^^ and a party who is not aggrieved can- 
cute an appeal where his interest in the subject mat- not prosecute a cross appeal.*^^ In legal accepta- 
ter or controversy has ceased, either before the suit tion a party or person is aggrieved by a judgment, 
was commenced or pendente lite, by conveyance, order, or decree so as to be entitled to appeal, xvhen- 
sale, assignment, release, or operation of law, so ever it operates prejudicially and directly on his 
that the judgment, order, or decree does not preju- property or pecuniary rights or interest, or on his 
dice him, although it may be erroneous and preju- personal rights, and only when it has such effect,^^ 
dicial to other parties,^® but the rule does not apply and the right invaded must be immediate.^i Al- 
where appellant, notwithstanding the conveyance, though there are some exceptions,®^ the general rule 
sale, or assignment,^ retains a sufficient interest to ^hat a plaintiff or defendant cannot appeal from 
support t e appea . ^ judgment, order, or decree in his own' favor, since 

Necessity for prejudice. In order to maintain he is not aggrieved thereby.^3 However, since an 


troversy, entitling him to appeal 
from an adverse decree.—U. S. v. 
Hayes, C.C.A.Okl., 20 F.2d 873, cer¬ 
tiorari denied 48 S.Ct. 116, 27'5 U.S. 
555, 72 L.Ed. 423—U. S, v. Cimarron 
River Oil Co.. C.C.A.Okl., 20 F.2d 873, 
certiorari denied 48 S Ct. 116, 275 U.S. 
5o5, 72 L.Ed. 423—Riverside Oil & 
Refining- Co. v. Cimarron River Oil 
Co., C.C.A.Okl., 20 F.2d 873, certiorari 
denied 48 S.Ct. 115, 275 U.S. 552, 72 
L.Ed. 421. 

Ohject to estal3lish Uafbility for flre 
damagre 

Where the entire object of the 
proceeding to perpetuate testimony 
was to establish defendanfs liability 
for damagres resulting- from fire while 
defendant was engag-ed in repair of a 
ship, a decree seeking not only to 
perpetuate evidence against defend¬ 
ant, but also to establish finally its 
liability for the amount awarded to 
the commissioner making the report 
in the event defendant should be held 
liable in any future suit for damages, 
made defendant “an interested and 
prejudiced party” entitled to appeal 
from the decree.—Todd Englneering, 
Dry Dock & Repair Co. v. U. S., C.C. 
A.La., 32 F.2d 734, reversing, D.C„ 
The West Ira, 24 F.2d 858. 

44. U.S.—Wells V. Demeter. C.C.A. 
Okl., 84 F.2d 673. 

45 . U.S.—Brigham City v. Toltec 
Ranch Co., Utah, 101 F: 85, 41 C.C. 
A. 222. 

46 . U.S.—In re Michigan-Ohio Bldg. 
Corporation, C.C.A.Ill., 117 F.2d 191 
—United Puerto Rican Sugar Co. 
V. Del Toro, C.C.A.Pueirto Rico, 80 
P.2d 14—H 3 .milton Trust Co. v. 
Cornucopia Mih^s Co. of Oregoh, 
Or., 223 F- 494, 139 C.C.A. ‘^2, man¬ 
damus and certiorari denied Ham- 
iltoh Trust Co. v. Bisher, 36 S/Ct. 
161, 239 U.S. , 641, 60 L.Ed. 482— 
Northern XJnidn Gas Co. v. Mayer,! 
•N.Y., 174 F. 817,,98 C.C.A. 525, mod.^ 

: ifying,.O..a, 173 F. .6-2:8. . . 

47 . U.S.—Mendez v. Bowie, ClC.A. 

36 C. J.S.-14 


Puerto Rico, 118 F.2d 435, certio¬ 
rari denied Mendez Rios v. Bowie, 
6‘2 S.Ct. 76, 314 U.S. 639, 86 L.Ed. 
613. 

Damages to propexty 

Where court had jurisdiction of 
action for injunction and for an ac- 
counting of 'past damages because of 
misuse of right of way, sale of land 
after an adverse judgment would not 
deprive Circuit court of appeals of 
jurisdiction as a court of equity, 
since equity will give complete re- 
lief where it originally had jurisdic¬ 
tion, even though the court is there- 
by called on to determine legal rights 
that otherwise would not be within 
the range of its authority, particu- 
larly since distinction between law 
and equity has been abolished in the 
federal courts.—Mendez v. Bowie, su¬ 
pra. 

48. U.S.—^MacKmnon v. American 
Agar Co., C.C.A.CaL, 73 F.2d 835. 
3 'C.J. p 629 note 3. 

Judgment on one count 

In action in four counts relating to 
a single injury, where verdict was 
for defendant on three counts but for 
plaintiff on fourth count, and single 
judgment was entered for plaintiff 
for the full relief asked, plaintiff 
could not appeal from such judg¬ 
ment or assign cross error in de- 
fendant's appeal therefrom.—Coch- 
ran v. M & M Transp. Co., C.C.A.R.I., 
110 F.2d 519. 

Dersons held aggrieved 

(1) In general.—Chidester v. City 
of Newark, C.C.A.N.J., 117 F.2d 981, 
i-eversing, D.C., 31 F.SUpp. 892, 

(2) Railroad company denied inter-^ 
vening petition for 'preferential pay- 
ment of debts accruing to it from an-' 
other such company in receivers' 
hands within six months before re- 
ceivership, and dlscontinUance of 
preferential payments on indebted- 
ness to surety bn l^tter corhpahy^s, 
'appe&l boildA hecause- of ''surety’s; 
p^yment of judgrtifents ^ppealed from. 
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petitioner being injuriously and ir- 
reparably affected by such order.— 
Illinois 'Cent. R. Co. v. U. S. 'Pidelity 
& Guaranty Co., C.C.A.Ala., 87 F.2d 
121, reversing, D.Q,, Gatch Tennant 
& Co. V. Mobile & O. R. Co., 15 F. 
Supp. 169. 

49. U.S.—Harding y. Federal Nat. 
Bank, C.C.A.Mass.,” 31 F.2d 914. 

3 C.J. p 631 note 9. 

50. U.S.—MacKinnon v. American 
Agar Co., C.C.A.Cal., 73 F.2d 835— 
Stearns-Roger Mfg. Co. v. Brown, 
Colo., 114 F. 939, 52 C.C.A. 559. 

3 C.J. p 632 note 15. 

51. U.S.—In re Michigan-Ohio Bldg. 
Corporation, C.C.A.Ill., 117 F.2d 
191. 

52. Full relief not obtained 

A party may prosecute an appeal 
where the judgment does not give 
him all he is entitled to or is other¬ 
wise erroneous and prejudicial.— 
Cochran v. M & M Transp. Co., C.C. 
A.R.I., 110 F.2d 519—Galloway v. 

General Motors Acceptance Corpora¬ 
tion, C.C.A.S.C., 106 F:2d 466—^Houch- 
in Sales 'Co. v. Angert, C.C.A.Mo., '11 
F.2d 115. 

53. U.S.—Galloway v. General Mo¬ 
tors Acceptance Corporation^ C.C.A. 
S.'C., 106 F.2d 466—In re Schwartz, 

C. C.AN.T., 89 F.2d 172, affirming, 

D. C., 16 F.Supp. 993—Olsen v. Jack- 

lowitz, C.C.A.N.T., 74 F.2d 718, af¬ 
firming, D.C., 6 F.Supp. 102—In re 
Kane, C.C.A.N.Y., 48 F.2d 96— 

Harding v. Federal Nat. Bank, C- 
C.A.Mass., 31 P.2d 914—Houchin 
Sales po. V. Angert, C.C.A.Mo., 11 
F.2d 115. 

3 C.J. p 635 note 40. 

Deter^nation of reserved <xuestion 

The text rule has been applied so 
as to prevent' an appeal merely for 
the purpose of having a question re¬ 
served determined,—Thomas & Betts 
Co. V. Blectrical Fittings Corporation, 
C.C.A.N.Yv, 100 F!2d 403, certiorari 
granted Electrical Fittings Corpora- 
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appeal exists only by grace of the statutes and not 
otherwise, the mere fact that the interests of a per- 
son are adversely affected by a decree of court doos 
not necessarily give him a right of appeal.^^ 

(2) Particular Litigants and Persons in Par- 
ticular Rclations 

The right of particular litigants and persons in par¬ 
ticular relations to maintain appeais in the Circuit courts 
of appeal must be determined In the light of the circum- 
stances of the particular case. 

A claimant who is permittcd to appear in a suit 
and maintain his title to the property or fund in- 
volved is to be regarded as a party, and is entitled 
to appeal to the Circuit court of appeais and a 
party who claims a particular fund or property has 
a right to appeal from an order diverting the fund 
for other purposcs.^^ An appeal may be brought on 
behalf of an insane or incompetent person by his 
guardian, guardian ad litem, or next friend;67 but 
an executor or administrator cannot appeal if he 
has no interest in the matter or if he is not ag- 
grievcd.^s 

A mortgagor or mortgagee may appeal from a 
judgment, order, or decree with relation to or af- 
fecting the mortgaged property if he is a party, and 
if he has an interest and is prejudiced or aggrieved 
by the judgment, order, or decree.^^ 

interveners. One who has been allowcd by or¬ 


der of the court to intervene in a causc, or who has 
been treated as a party thcrcto, mciy appeal from a 
judgment, order, or dccrcc thcrcin alfecling his in- 
terests,^^ but, as a rulc, one whose applicaiion to in¬ 
tervene, or to be admitted as a party defendant, in 
a suit has been rejected by the court cannot appeal 
from the final judgment rendered in the suit,^'^ al- 
though if the judgment, order, or decree is appeal- 
able he may ,apP<^Hl from the decision dismissing^ his 
petition or molion.®^ There can as a rule be no in- 
tervention for the purposc of an appeal after trial 
and judgment.S3 

Creditors, Where the creditor has intervoned 
or otherwise been made a party, or a quasi party, 
to the action or proceeding, he may secure a review 
if interested and aggrieved,^'^ but a creditor cannot 
appeal if he is not aggrieved by the jndginent or or¬ 
der of which he complains.®^ 

Private corporatioris and stockholdcrs, cic, A pri¬ 
vate Corporation, likc a natural person, may appeal 
from a judgment, order, or clecroe affecting a niat- 
ter in which it has an interest and ])y which it is 
aggrieved,®^ but if it is not interested, or is not ag¬ 
grieved by the judgment, order, or decree coin- 
plaincd of, it cannot appeal.^’'^ If stockholders, 
bondholders, or noteholdcrs hav(! l)een made par¬ 
ties or quasi parties to tlie litigalion, or liave hecome 
parties by intervention, ihey may appeal to protcet 


tion V. Thomas & Betts ‘Co., 59 S.Ct. 
488, 806 U.S, 624, 83 L.Ed. 1029, re- 
eersed on other grounds 59 S.Ct. 860, 
307 U.S. 241, 83 U.Ed. 1263. 

54. U.S.—'Ackert v. Baltimore & O. 

R. Co., C.'C.A.Md., 115 F.2d 455, dis- 
missing' appeal, D.C., In re Balti- 
more & O. R. 'Co., 34 P.Supp. 154, 
certiorari denied Harvard State 
Bank V. Baltimore & O. R. Co., 61 

S. Ct. 442, two cases, 311 U.S. 717, 

L.Ed. 467. 

,55- U.S.—In re Michi^an Cent. R. 

Co., Mich., 124 F. 727, 59 C.O.A. 643. 
56. D.C.—Automobile Brokerage 
Corporation' v. U. S., 3'9 P.2d 288, 
59 App.D.C. 243. 

3 U.J. 'p 639 note 9. 

57- U.S.—King V. McLean Asylum of 
Massachusetts General Hospltal, 
Mass., 64 P. 325, 12 C.C-A. 139, 26 
L.R.A. 7S4. 

58. U.S.—^King V. Buttolph, C.C.A. 
Hawaii, 30 P.2d 769. 

59. U.S.—^Robbins v. Newberg, C.'C. 
A.Alaska, 85 F.2d 754. 

>60. U.S.—State of Texas v. Ander- 
son, Clayton & Co., C.C.A-Tex., 92 
F.2d 104, certiorari denied 58 S.Ct. 
265, 302 U.S. 747, 82 D.Ed. (578, re- 
hearing denied 58 S.Ct. '366, 302 U. 
.S. 780, 82 iL.Ed. 602—Robbins V. i 


Newberg, 'C.C.A. AI aska, 85 F.'2d 

754. 

61. U.S.—Mackey v. 'City of Ulttlo 
Rock, O.G.A.Ark., 9t P.2d 546, cor- 
tiorari denied >58 S.Ct. '1066, 304 U. 
S. 582, 82 'L.Ed. 1544. 

3 C.J. p 639 note 15. 

62. U.S.—U, S. V. NorthwoHtern llev. 
Co., Alaska, 203 F. 960, 122 C.C.A. 
262—U. S. V. Philips, 107 F. 824, 46 
'C.C.A. 660. 

63. U.S.—Baltimore Trust 'Co. v. In- 
ter-Ocean Oil 'Co., D.C.Md,, 30 F. 
Supp. 484. 

64. U.S.—Plabta v. H. M. Relch Oo., 
C.aA.N.Y., 77 F.2d 888. 

Intervenlng- creditors of lasolveat 
Corporation 

Creditors of an inaolvent corpora^ 
tion, who were permUtod to inler- 
vene below to opposo the 'paymont to 
another of a fund In which they 
claimed an interest, have sufficient 
interest to enable them to maintain 
an appeal from the order for pay- 
ment of the fund as against a motion 
to dismiss.—Pennsylvania Co. for 
Ins. on Lives and Grantlng Annuitles 
V. Philadelphia 'Co., C.C.APa., 266 F. 
1 . 

Parties pro hao vice 
A corporatlon’s creditor, made a 
party pro hac vice to a receiver's 
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proot*(‘dlng for InHlructlons, wiih con- 
cludod by an or(l(*r grantlng iho rt- 
c‘olvor\s p(‘tUion, and luuuu» (»n(ni(*d 
to appeal tben^from.- W(',st v. Undio- 
Kelih-Orphcum '(^jrporatlon, <1.>itA.N. 
r„ 70 F.2d 021. 

65. U.S,—^WcHt V. Uadio-KcKb-Orph- 
eum Corporation, 

6et U.S.—John T, l*orl<*r (V). v. Java 
Cocoanul OU Co., C.U.AA^aL, 4 F.2(i 
476, certiorari denltHl 15 S.dl. 515, 
268 U.S. 697, 69 L.Ed. 1163. 

Banks afiTgrrleved fby decree requirlng* 
payment of divldends 
Banks which are brouxht Into a 
suit for the purpoHO of reduiring 
Lhtun io i.4HU0 n(»w (j(»rtiil(Uitt‘H of 
stock to complainant, a» purohaser 
und(^r an allaelunent levy, and who 
dlselairn any iniei’(*Ht In.the ownor- 
ship of tho Hlock and olT(?r Lo ablde 
the decision of th(< eourt, aro nev- 
orthelosH cliroctly afCe<‘tea by a deoreo 
requlring them to pay Lo eomplainant 
dividenda whle.h they had previoualy 
pald to others, and may appeal therc- 
from.^—John T. l^orter 'Co. v. Java 
Cocoanut Oil Co., O.C.A.Oal., 4 F.'2d 
476, certiorari denied 46 S.Ct, 616, 
268 U.S. 69'7, 69 IL.Ed, 1163. 

67. U.S,—In re New Fngland Oil- 

Redning Co., C.C.A.Mass., 9 F.2d 
344- 
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their interests,68 although in any event where it ap- 
pears that they are’ not interested or aggrieved the 
right of review should be denied.69 

Purchasers of properfy. As a general rule, a pur- 
chaser at a judicial sale, by acceptance of bis bid, 
becomes a party in such a sense, and acquires such 
an interest that he may appeal from an order set- 
ting aside or refusing to confirm the sale,70 although 
an unaccepted bidder may be denied the right of ap- 
peal.'^i 

Purchasers pendente lite and others succeeding to 
the rights of a party, either by act of the party or 
by operation of law, may generally appeal on inter- 
vening or being substituted as pfovided by the stat- 
utes.'^^ 

ReceiverSj commissioncrs, etc. As a general rule 
a receiver, commissioner, or other like officer may 
appeal from a judgment, order, or decree in a suit 
brought by or against him, or to which he is other- 
wise made a party, if he is aggrieved thereby,73 and 
in cases in which, although he is not personally in¬ 
terested, an appeal by him is necessary or proper 
for the protection of the entire estate which he rep- 
resents but he cannot appeal from an order re- 


specting the conflicting claims of creditors or other 
parties, unless the court first authorizes him to do 
so,*^^ and a receiver for a corporate mortgagor has 
no right of appeal from an order to surrender mort- 
gaged property to purchaser at foreclosure sale, 
where no equity was disclosed or discretion 
abused.*^^ 

As a general rule a receiver may not appeal from 
a judgment, order, or decree for, or merely affect- 
ing, the payment or distribution of the funds or as- 
sets in his hands to or among those entitled tihere- 
to,'^7 except where the receiver is permitted to ap¬ 
peal from a judgment allowing a claim and order- 
ing payment thereof in preference to other claims. 

A trusfee of property under a will, deed, or other- 
wise has such an interest or concern in a judgment, 
order, or decree affecting the interest of his cestuis 
que trust as entitles him to appeal to protect or re- 
cover the trust property or estate,'^9 he cannot 
appeal in any case where it does not appear that he 
is interested in the controversy or aggrieved by the 
judgment, order, or decree of which he complains.SO 

U7iited States, States, and nninicipalities, etc. The 
United States may appeal from a judgment for any 


68. U.S.—'Cohen v. Toung, C.C.A. 
Mich., 127 F.2d 721—Christian v. 
R. Hoe & Co., C.'C.A.N.Y., 63 F.2d 
218. 

3 O.X .p 652 note «8. 

Appearanee 

A noteholder and stockholder who 
appeared on the return day of an or¬ 
der to Show cause why receivership 
should not be made permanent and 
opposed the application may appeal 
from an order making the receiver¬ 
ship permanent.—Christian v. R. Hoe 
& Co., supra. 

69. U.S.—First Nat. Bank of Ha- 
gerstown v. 'Crissinger, C.C.A.Md., 
279 F. 818. 

Sale of stock peiidente lite 

The officers and stockholders of a 
bank whose misconduct resulted in a 
suit for dissolution of the bank and 
appointment of a receiver have no 
interest entitling them to maintain 
an appeal from the appointment of 
the receiver after they have sold 
their stock pendente lite and resigned 
their oiRces.—First Nat. Bank of Ha- 
gerstown v. Crissinger, supra. 

70 . U.S.—Investment Registry v. 
Chicago & M. Electric R. Co., 111., 
212 F. 594, 12'9 C.C.A. 130. 

3 C.J. p 652 note 91. 

71 . U.S.—Spangelo v. Northern Da- 
kota' Ry. Co., C.C.A.N.D., 276 F. 26. 

72 . U.S.—^^Andrews v. National Foun- 
dry & Pipe Works, Wis., 76 P. 166, 
22 'C.C.A. 110, 36 L.R.A. 139, rehear- 
ing denied 77 F. '774, 23 O.C.A. 454, 


36 'L.R.A. 153, certiorari denied 17 
S.Ot 996, 166 U.S. 721, 41 L.Ed. 
1188. 

Assigument after judgmeiLt 
One taking an assignment of a 
cause of action after final decree may 
appeal in his own name, on making 
himself a party by appropriate appli¬ 
cation, or in the name of his ances- 
tor without being made a party, he 
being bound by all that was done be- 
fore the assignment.—P. A. Mfg. Co. 
V. Hayden & Clemons, C.C.A.Mass., 
273 P. 374, 

73. U.S.—Rust V. United Water- 
works Co., Colo., 70 F. 129, 17 C. 
C.A. 16. 

3 C.J. p 654 notes 6, 7. 

Interest of receiver not discharged 
after completion of reorgunlza- 
tion pians 

Where 'plans for the reorganization 
of an insolvent railroad company in 
the hands of a receiver had been 
perfected but the receiver had not 
been discharged and was stili prose- 
cuting claims, he has sufficient in¬ 
terest to appeal from the allowance 
of a claim against the company, as 
has a trustee for holders of the com- 
pany’s notes whose deficiency judg¬ 
ment on mortgage bonds securing 
them was kept alive by the reorgan¬ 
ization pians and had been assigned 
to the company''s successor as one of 
its assets.—New York Trust Co. v. 
Carpenter, 'C.C.A.Ohio, 250 F. 668. 

74. U.S.—Uee v. OECoppel Industria! 


Car & Bquipment Co., C.C.A.Puerto 
Rico, 295 F. 23, certiorari denied 
Koppel Industrial Car & Equipment 
Co. V. ‘Lee, 44 S.Ct. 459, 265 U.S. 

I 584. 68 L.Ed. 1191. 

75. U.S.—^Bosworth v. Terminal R. 
Ass'n, 111., 80 F. 969, 26 C.C.A. 279 
affirmed 19 S.'Ct. 624, 174 U.S. 182, 
43 L.Ed. 941. 

76. U.S.—Nicholson v. Western 
Loan & Building- Co., CJC.A.Cal., 60 
F.2d 516, certiorari denied 53 S.Ct. 
396, 288 U.S. 605, 77 L.Ed. 980. 

77. U.S.—Kirkpatrick v. Eastern 
Milling & Export Co., C.C.N.J., 135 
F. 151. 

Beceiver is a mere stakeholder, and 

may not appeal from a decree order- 
ing distribution of trust funds in his 
hands.—Grier v. Union Nat. Life Ins. 
Co., D.C.Pa., 217 P. 293. 

78. U.S.—Lee v. Koppel Industrial 
Car & Equipment 'Co., C.C.A.Puei^o 
Rico, ‘295 F. 23, certiorari denied 
Koppel Industrial Car & Equip¬ 
ment 'Co. V. Lee, 44 S.Ct. 459, 265 
U.S. 584, 68 L.Ed. 1191. 

79. U.S.—Seaboard Nat. Bank v. 
Rogers Milk Products Co., C.C.A. 
N.Y., 21 P.2d 414. 

3 C.J. p 656 note 33. 

80. U.S.—Hamilton Trust Co. v. 
Cornucopia Mines Co. of Oregon, 
Or., 223 P. 494, 139 C.C.A. 42, man¬ 
damus and certiorari denied Hamil¬ 
ton Trust Co. V. Bisher, 36 S.Ct. 
161, 239 U.S. 641, 60 L.Ed. 482. 
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amount rendered against it^i provided it is ag- 
grieved thereby.82 As a rule appeals may be main- 
tained by cities, counties, and other municipal cor- 
porations, or quasi corporations to the same extent 
and in the same manner as by other litigants, if they 
are interested parties and are aggrieved by the judg- 
ment, order, or decree complained of,^^ but not oth- 
erwise.^^ 

b. Deprivation or Loss of Rigbt 

A person may expressiy or impliediy walve his right 
±0 appeal to the Circuit courts of appeal, as by comply- 
ing with a Judgment, order, or decree, or by the accept- 
,ance of beneflts accruing thereunder. 

As a general rule, where an appeal to the circuit 
courts of appeal is a matter of right, the party ag¬ 
grieved by a judgment or decree is not cleprivcd of 
the privilege of having it reviewcd by the fact that 
he is in contempt of court.85 The statute giving a 
party the right to appeal from an interlocutory or¬ 
der or decree within a spccificd time has bcen held 
not to take away his right to appeal from a final 
.decree.®® 

Express agrecment. A party may, by express 
agreement or stipulation beforc trial or judgment, 
waive his right to appeal, either wholly or partial- 
ly, and such agreement will bc cnforced by dis- 
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missal or quashing of an appeal takcn in violation 
thercof, or by refusing to pass on questions cov- 
ered by the waiver,®'^ and a formal reloasc of er- 
rors, for a valnable consideration, or under seal, 
wilfwaivc the right, or eslop the party, to prosecute 
an appeal as to such errors as are covered by the rc- 
leasc.®® Howcver, such a right will bc held to have 
been waived only where the intention lo waivc or 
relcase clcarly appears from the terms of the agrcc- 
ment or stipulation,®® and is suriportt^d by a suffi¬ 
cient consideration.®® If, howcver, the party has 
alrcady perfected his appeal, and the agreement re- 
mains cxccutory, nothiiig bcing doiie under it by 
way of dismissal of the appeal, he doe.s not forfeit 
his right to appear and hc heard on the appeal.®^ 

Implicd waivcr or cstoppcl A party may nol: only 
waivc his right to appeal by express agreement or 
stipulation, but a waiver may also bc implied from, 
or the party may be estopped by, au aci, coursc of 
conduct, or agreement which is incousistent with 
such right.®^ A waivcr or relcase of errors cannot 
bc implicd, howcver, nor can an estopi)el arise, from 
acts or agreements which arc not clcarly inconsist- 
ent with the right to appeal, as ihc right of appeal 
is favorcd by the law, and it will not be held to have 
been waived cxcept on ciear and decisive grounds,®® 


fedebal^ courts ’ 


81. U.S,—Schaumtourff v. U. S., Pa., 
103 U.S. 667, 26 U.Ed. 699. 

3 O.J. p 658 note 51. 

Summary procewWxiffs 
The United States has no appoal 
In summary proccedin&s ag-ainst a 
public offleer under the act of con- 
gress of May 15, 1820.—U, S. v. 
Nourse, 'D.C., 6 Pet. 470, 8 L Ed. 467-— 
U. S. V. Yukers, Ala., 60 P. 641, 9 C. 
C.A. 171. 

SfiJw U.S.—Nolte v’ Hudson Nav, Co., 
'C.C.A.N.Y., 13 F.2d 987. 

83. U.S.—City of New Orleans v. 
Peake, 'La., 53 P. 74, 2 O.C.A, 626, 
affirmed 60 P. 127, 8 ‘C.C.A. 616. 

'84. 'U.S.—Northern Union Gas Co. v. 
Mayer, N.Y., 174 F. 817, 98 C.C.A 
6’35, modifying C.C, '173 F. 628. 
86 . U.S.—Exploration Mcrcantile Co. 

V. Pacific Harward & Steel Co., 

, Nev., 177 F. 825, 101 C.C.A. 39. 

;00. U.S.—Victor Talkingr Mach. 'Co. 
V. George, C.C.AN.J., 105 P.2d 697, 
certiorari denied George v. Victor 
Talking Mach. Co., 60 S.Ct 176, 

308 U.S. 611, 84 LFd. 511, rehear- 
Ing denied 60 S.Ct. 294, 308 U.S. 
638, 84 L.Ed. 530, and 60 S.Ct 466, 

309 U.S. 693, 84 U-Ed. 1034—A. & 
R. Realty Co. v. Northwestern Mut. 
Life Ins. Co., C.C.A.Mo., 96 F.2d 
703—Jones Bros. Co. v. Underkof- 
fler, D.C.Pa., 24 P.Supp. 393. 

;87. U.S.—Bell v. U. S., C.C.A.Cal., 9 
F.2d 820. 

,3 C.J. p 662 note 96. 


83. U.S.—Elwcll V. Fosdlck, 111., 10 

S.Ct 598, 134 U.S. 600, 33 L.Ed. 
998. 

3 C.J. p 663 note 7. 

88. U.S.—Kane v. Roxy Theatres 
Corporation, C.C.A.'N.Y., 63 F.2d 

751, certiorari doniod New York 
Edison Co. V, Kosch, 63 S.Ct 696, 
289 U.S. 751, 77 L.Ed. 1496. 

3 C.J. p 663 noto 6 [a]. 

AS to trustee 

A stipulation, submittlngr a cause 
to a district court for dnal detormin- 
ation to which a mortgageo truHtoe 
is not made a party, and which does 
not appear to have been signed on be- 
half of the bondholdors' commlttoo 
by attorneys who reprosented ali of 
the bondholders, doea not ahow an in- 
tention on the part of such truatoe 
to waive right of appoal.—Kane v. 
Roxy Theatres Corporation, supra. 

Afirreement Is sufaclent whtsre it is 
to the effect that a particular ludg- 
ment or decree shall bo rendered or 
that the parties will be bound there- 
by.—MeCafferty v. Celluloid Co., N. 
Y., 104 P. 305, 43 C.C.A. 640. 

90. U.S.—Bell V. U. S., C.C.A.CaL, 9 
F.2d 820. 

3 C.J. p 663 notes 98, 4. 

9X. U.S.—Ah Tai v. U. S., Mass., 135 
P. -513, 68 'C.C,A. 226. 

92 . U.S.—Talbot V. Mason, Mich., 
126 P. 101, 60 C.C.A. 145—AlbrJght 
V. Oyster, Mo., 60 P. 644, 9 C.C.A. 
173. 


9<3L U.S.—Roblnpon v. Hays, Waah., 
186 R '205, 108 C.C.A. 373-'Snow 
V. irar.h^wood, Tex., 170 P. 182, 102 
C.C.A. HH, atiumdeci and r(‘h<iarinfir 
dcnlnd 181 R 066, 101 0.'l\A. 430— 
Woodward v. McC^>nnaughey, 
Wa.sh., 106 R 768, 4'5 C.C.A. 602. 

Offer to inorease bld at foreolosnre 
sale 

A rt^organljsatlon commiUeo of 
bondholdors, whnse purrhase of the 
property of the Corporation at fore- 
tdosure salo wa« net aaido on the 
ground that they woro parties to a 
comblnatlon to nuppross competltlon 
at the «ale, dld not estop th('mHelveH 
to appeal from the decree clenying 
confirmat Ion by offering to Increase 
their bld.— TnvcHtment Reglnlry v. 
Chicago & M. E. R. Co., IU., 212 F. 
594, 12'9 C.aA. ISO, afilrmlng, D.C, 
206 F. 488. 

Deorse not requlrlng oondltlon 

A decree In a forecloHure suit, 
which ordered an accountlng, and 
provided that after the account 
plalntlff mlght file a petitlon for the 
entry of a foreclOHure decree for the 
net amount found due, dld not re¬ 
quiro plalntlff, aa a condltion proce¬ 
dent to foreclosure to conoc^le roduc- 
tlon, and eslop him to appeal from 
the order of reductlon, «ineo the de¬ 
cree, conflidering all provlalons to- 
gether, did not make plalntlff'» right 
of recovery of the reduced amount 
condltloned on the filing of such pe- 
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and, where a judgment or dccree involves distinet 
and severable matters or demands, a waiver or es- 
toppel as to only one or a part thereof will not pre- 
vent an appeal as to the residue.^^ A party ^^ho 
voluntarily acquiesces in, ratifies, or recognizes ,the 
validity of a judgment, order, or decree against him, 
or otherwise takes a position which is inconsistent 
with the right to appeal therefrom, thereby impli- 
edly waives, or is estopped to assert, his right to 
have such judgment, order, or decree reviewed.^^ 
As a general rule, if a party, after an order or judg¬ 
ment on demurrer to pleadings is given against him, 
under leave of court, amends the pleading demurred 
to, or substitutes another therefor so as to remove 
the grounds of the demurrer, he acquiesces in the 
judgment or order on the demurrer, and will not be 
permitted to appeal therefrom.96 The right to ap¬ 
peal in such a case is not aided by a stipulation 
agreeing that the question involved should be sub- 
mitted to the court of appeals,97 but the mere fact 
that the court, on sustaining a demurrer, and with- 
out any request therefor, grants leave to amend does 
not bar an appeal, if the party against whom the de¬ 
murrer is sustained does not act on such leave, but 
^lects to stand on his pleading.^s Also the mere 
fact that a judgment or order was formally entered 
■or recorded on the motion of appellant is not a rec- 
ognition of its validity and does not affect his right 
to appeal therefrom, such entry being necessary for 
appeal.The right to appeal is not waived by tak- 
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ing steps to obviate the objection to maintenance of 
the first action and bringing a new action.^ 

It is well settled that a party is not aggrieved by 
a judgment, order, or decree, or ruling regularly 
rendered or made dn agreement or otherwise, with 
his express or implied consent, and therefore he can- 
not appeal therefrom,^ or from a judgment entered 
in conformity with facts admitted by him.^ How- 
ever, a party cannot be held to have waived error 
or to be estopped on the ground of consent, unless 
it is plainly made to appear that the judgment, or¬ 
der, or decree was in fact by consent, either by 
showing express consent or by showing facts from 
which consent may be clearly implied,^ and, where 
the original judgment is entered after trial on the 
merits, consent by both parties that the judgment 
be amended to correct an error therein does not 
make the amended judgment a ‘'consent judgment” 
so as to preclude an appeal therefrom by the los- 
ing party.5 Also an appeal will lie where the ques¬ 
tion for decision was whether the trial court gave 
improper effect to the consent or stipulation of the 
parties, and whether the consent decree should have 
been entered at ali.® 

Where the judgment, order, or decree appealed 
from is of such a nature that compliance therewith 
leaves nothing on which a judgment of reversal can 
operate, so that only a moot question remains, the 
right to appeal to the Circuit court of appeals is 
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tition.—Gardner v. Grand Beach Co., 
■C.C.A.Mich., 29 F.2d 481. 

Proceedinsrs "before master 

Parties at whose instance proceed- 
ingrs were had before a special mas¬ 
ter cannot be afterward heard to say 
that they will be injured by having 
expenses incurred paid out of the 
fund In the regristry of the court.— 
Edg-ell V. Felder, Ga., 99 F. 324, 39 
C.O.A. 640. 

U.S.—Snow V. Hazlewood, Tex., 
179 F 182, 102 C.C.A. 44-8, amended 
and rehearing denied 181 P. 966, 
104 C.C.A. 430—Worthington v. 
Beeman, 111., 91 F 232, 33 C.C.A. 
475. 

S5. U.S.—Investment Reg-isti-y v. 
Ohicagro & M. E. R. Co., 111., 212 
F 594, 129 C.C.A. 130, affirming, 
■D.C., 206 P. 488. 

3 C.J. p 665 note 16. 

Acts recogUizinfiT the validity pf ^ 
judgment, order, or decree constitute 
.a waiver of the right to appeal only 
where such acts clearly show a rec- 
ognition of the judgment, order, or 
decree as valid.—Chicago Dollar Di- 
rectory Co. v. Chicago Directory Co., 
111., 66 P. 463, 13 C.C.A. 8. 

'36. U.S.—^Northern Pac. R. Co. v. 


Murray, Wash., 87 F 648, 31 C.C. 
A. 183. 

97. U.S.—Northern Pac. R. Co. v. 
Murray, supra. 

98. US.—Woodward v. MeCon- 

naughey, Wash., 106 F 758, 45 
C.C.A. 602. 

99. U.S.—Grant v. U. S. Shipping 
Board Emergency Pleet Corpora¬ 
tion, ■C.C.A.N.Y., 22 F2d 488—Butte 
& B. Consol. Mining Co. v. Mon¬ 
tana Ore Purchasing Co., Mont., 
121 F. 524, 58 C.C.A. 634. 

1. U.S.—Pranceschi v, Mercado, C. 

C.A.Puerto Kico, 269 P. 954. 
Removing objection. to want of ca- 
pacity to sue 

The right of heirs of mortgagors 
to appeal from a decree, dismissing 
their suit to set aside the foreclosure 
of the mortgage and recover the 
property, for want of capacity to 
sue, becauso of bankruptcy proceed- 
ings, was not waived by obtainingr 
an order extinguishing the bankrupt¬ 
cy proceedings and bringing a new 
suit for the same cause, as the or¬ 
der of extinguishment may not have 
been rightfully entered, and the sec- 
ond suit may be open to defenses 
not avaiJable in the flrst suit.—Fran- 
I ceschi V. Mercado, supra.) 
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2. U.S.—In re 414o Broadway Ho- 
tel Co., C.C.A.Ill., 100 F2d 7—Sac¬ 
ramento Suburban Pruit -Lands Co. 
V. Zdarsky. C.C.A.Cal., 36 F2d 939 
—^U. S. V. Institute of Carpet Man- 
ufacturers of America, U.C.N.Y., 
1 P.R.D. 636—U. S. V. Hartford- 
Empire Co., D.C.Ohio, 1 P.R.D. 424. 

3 C.J. p 671 note 69. 

Remittitur 

The fact that a party voluntarily 
enters a remittitur in compliance 
with the lower court's suggestion, 
rather than have a motion for new 
trial allowed, waives his right to ap¬ 
peal or bring error.—Chickasha Cot- 
ton Oil Co. V. Chapman, C.C.A Tex., 

4 F2d 319, certiorari denied 45 S.Ct. 
636, 268 U.S. 700, 69 E.Ed. 1164. 

3. U S.—MeCafferty v. Celluloid Co., 
N.Y., 104 P. 305, 43 C.C.A 540. 

4. U.S.—^Woodward v. MeConnaugh- 
ey, Wash., 106 F 758, 45 C.C.A 602. 

5. U.S.—Becker v. Anchor Realty Sc 
Investment Co., C.C.AMo., 71 P.2d 
355, afflrming, B.C., Anchor Realty 
& Investment Co. v. Becker, -3 P. 
Supp. 22. 

GL D.C.—I^aughlin v, Berens, T18 P. 
2d 193, 73 App.D.0. 136. 
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lost,7 but a voluntary compliance with the judginent, 
order, or decree o£ the court by payment or per- 
formance, either before or after takingf the appcal, 
is not necessarily a tar to an appcal, particularly 
where repaymcnt or restitution ,may be enforced, or 
the efifect of compliance may be othcrwise undonc, 
in case of a revcrsal,^ nor is the right to appcal 
waived by acts done by appellant in the cxercisc of 
a right which he has independently of the judg- 
ment.9 Even where thcrc is no actual or thrcat- 
ened execution, conlempt proceeding, or othcr legal 
process, payment or pcrformancc of a judgmcnt or 
decree is regarded as under compulsion and not vol¬ 
untary in the legal sense, so as to bar an appcal, 
where it is necessary to the exercisc or protcction 
of a legal right, and in othcr analogous cases,^^ 
and, a fortiori, the payment or pcrformancc is not 
voluntary where it is made or done under protest.^^ 

Where a party, knowing the facts, voluntarily ac- 
cepts the benefits, or a substantial part thereof, ac- 
cruing to him under a judgmcnt, such acccptance 
operatos as a waiver or rclease of errors and estops 
hi,m from afterward maintaining an appcal from the 


judgmcnt,when the cffect of the ai)pcal may be 
to annui the judgmcnt as a wholc.^*^ Ff the provi- 
sions of a judgmcnt, order, or decree are mutually 
int^rdependent, so Ihat the acccptance of benefits 
therefrom is inconsistent with the alleged itivalidity 
in othcr portions, a party cannot avail hiniself of 
that portion which is favorable to him, and accept 
its benefits, and afterward prosecute an appcal to 
reverse such portions as are unfavorable to him.^"* 
Howcver, the right to appcal is not waived where 
the controversy is a scparable oiie and the different 
parts of the judgmcnt, order, or decree are sepa¬ 
rate and independent, so that acc<‘ptance of a beiiefu 
from the part which is favorable is not inconsistent 
with an api)cal from the f)art which is advt‘rsedf^ 
So also thcrc is not such a waiver or estopt)el where 
the right to the benefit received is cfinceded by Ihe 
opposite party or ai)])ellant is entitl(‘d ihereto in any 
event, so that it could not he denicul if the portions 
of the judgnient or decree granting it should be re- 
versed,^® or in the other cases in wltich the accei)t- 
ancc of the benefit or partial eiiforceiiumt of the 
judgment is not inconsistent witli an appcal and re- 


7. U.S.—Chicago & N. W. Ry. Co. v. 
Eveland, CO.A.S.D,, 289 F. 783, va- 
catins", D.O., 28'6 F. -125—Meyors v. 
Choesman, Ky., 174 F. 783, 98 C.C. 
A. 491. 

8. U.S.—Puget Sound Nav. Co. v. 

Nelson, C.C.A.Wash., 59 F.2(] 697— 
Josevig-tKonnecott Copper Co. v. 
James F. Howarth 'Co., 'C.O.A. 

Wash., 261 F. 667. 

3 C.J. p 676 note 96. 

Partial set-off 

If the payment of the entire judg¬ 
ment does not constitute waivcT, a 
fortiori the offering of a prior judg¬ 
ment in partial set-ofC does not con¬ 
stitute a waiver of the right to ap- 
peal from a subseduent judgment.— 
Puget Sound Nav. Co. v. 'Nelson, C.C. 
A.Wash., 59 P.2d 697. 

9- U.S.—Idaho Irr. Co. v. Gooding, 
C.C.A.Idaho, 285 F. 453, affirmed in 
part and reversed in part on other 
grounds 44 S.Ct. 618, 265 U.S. '518, 
68 'L.Ed. 1157. 

10. U.S.—Idaho Irr. Co. v. Gooding, 
supra. 

PaimieiLts ou coutract 

The making by a party of pay- 
ments found by a decree to be due 
on a contract for the purpose of pre- 
serving rights under the contract is 
not such a compliance with the de¬ 
cree as to bar the right to appeal 
therefrom.—Luedinghaus Uumber Co. 
V. Euedlnghaus, C.C.A.Wash., 299 F. 
111 . 

11. U.S.—Puget Sound Power & 
Light Co. V. City of Seattle, C.O.A. 
Wash., 5 F.2d 393, modifying, D.C., 
300 F. 441, 443, and certiorari de- 


nled City of Seattle v. Puget Sound 
Power & 'Light '('O., 46 S.'C!!L 24, 26!) 
U.S. 565, 70 L.Kd. 414. 

12. U.S.—In re (rrt‘e‘np()lnt Melallle 
Ped 'Co., C.C.A.N.Y., 113 R2d 881, 
reversing, 'D.C., 31 E.Supp. 923 — 
Storley v. 'Armour <Sr. Co., C.C.A.N. 
D.. 107 F.2d 499—Kai.ser v. Stand¬ 
ard Oll Co. of New J('rsey, C.C.A. 
Tex., 89 F.2d 58—Smith v. Morris, 
C.C.A.Del., 69 F.2d 3—The V(‘Ima 
L, Hami in, C.C.A.Va., 40 E.2(l 852 
—Finefrk v. Kimova Mine Car 
Co., O.C.A.W.Va., 37 F.2d 310— 
Allen V. Uank of Angellcei, C.C.A. 
N.y., 34 F.2d G'58—'Armslrong v. 
Lnne Star Rotlnlng C^o., C.C.A.Kan., 
20 F.2d 625—Spencer v. Ibibylon R. 
Co., N.Y., 260 F. 24, 162 O.C.A. 196. 
3 C.J. p 679 note 21. 

Attomey's acceptance of fe© 

The right, if any, of reetdvers' at- 
torney to appeal from an orchT al¬ 
io wing a fee is waived by the atlor- 
ney's acceptande and retentlon of the 
fee allowed him thereby.—Smith v. 
Morris, C.C.A.Dcl., 69 F.2d 3. 

In bankruptcy proceeding 

Where a trustee in bankruptcy, 
having recovered judgment, under 
Bankruptcy Act § 67, for net pro- 
ceeda of sale of property under judg¬ 
ment within four months of bank¬ 
ruptcy, acceptftd payment of the full 
amount of the judgment, he was 
without right to prosecute an appeal 
because of dissatisfaction with the 
award of the net procceds only, 
rather than the grosa proeeed'a of 
sale, 'in that the judgment was based 
on in.separable claims, and benefit 
thereof had been received by accept- 


ing complete satIsffictIon.—Allen V. 
Bank of Ang<'llea, C.<tA.N.V., 34 F.2d 
658. 

13. IT.S.—In r(‘ Minet Auto Co,, C. 
298 F. 853. 

14- U.S.'—tVtalit Hurenu of San Die- 

go V. PetniHleh, C.ttA.Cnl.. 118 F.2d 
'170 'iT. S. V. Kltiwer, (\<\A.Nel)., 
108 F.2d 2!)8 Allrnan v. Shopplng 
'C('nter lildg. (tC.A.Mu., 82 F. 
2d 521 Sinilh v. MiutIh, 

Del., 6!) F,2d 3. 

15. (T.S.--»The Velina L. narnlln, (\ 
C.A.Va., 40 ic,2d 852 Flm-froek V. 
Kimova Mlru' (^ar t’o., '(\(’\A.W.Va., 
37 F.2d 310 Mudd v. I*«'rry, C.C. 
A.Okl., 25 F.2d 85, aftinnlng, IX(\, 
14 F,2d 430, and eertiorarl denled 
49 S.'at. 9, 278 U.S. 6(»1, 73 L.Fd. 
52!)—Annatrong v. lanie Star Rc- 
tlnlng Co„ ‘t:.c\A.KanM 3(i F.2d 025* 
““Spimeer v. Ihibylon H. N.Y., 
250 F. 400, 102 'C,t\A. 190. 

3 C.J, p 680 note 25, p 082 note 3'5, p 
083 note 46. 

Aooeptanoe of uncoatroverted part of 
olalm 

Acoeptanct^ of the beiietlt of a judg¬ 
ment giving appellant the uncontro- 
verted part of his cluini dties not 
waive his right to appeal as to ihO' 
oth(^r part clalnnul by hirn.' - Mudd v. 
Perry, C.O.A.Okb, 25 F.2d 85, afllrm- 
ing, n.C., 14 F.2d 130, and certiorari 
deni(‘d 49 S.<lt. 9, 278 U.S. 601, 73 
L.Ed. 529. 

16. U.S.—In re Mlnot Auto Co., 0.. 
'aA.N.D., 298 F. 853—Spencer v* 
Babylon, N.Y., 250 h\ 24, 162 0,0,. 
A. 196. 

3 C.J, p 680 note 26. 
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versal.i'^ The acceptance of payment of a judgment 
for less than the amount claimed has been held not 
a waiver of the right to appeal where the judgment 
or decree failed to allow proper interest as damag- 
es,is or as a penaltyT^ In order that the acceptance 
of a payment of or on a judgment or decree may 
be binding, so as to bar an appeal, such acceptance 
by appellant, or by some one authofized to bind him, 
must of course be shown, and it must appear, on 
ciear and decisive grounds, that the acceptance or 
receipt therefor was understood or intended as con- 
stituting an acquiescence in the judgment or de- 
cree.20 Thus acceptance of payment by a party has 
been held not to estop a coparty from appealing 
where the interests of appellants are separate and 
distinet, so that one has no authority, express or 
implied, to bind the other by such acceptance.^i 

Waiver of ohjections to the right of appeal may 
be implied from an act on the part of appellee .22 


§ 290. Decisions Reviewable 

a. Decisions reviewable generally 

b. Dependent on nature and scope of de- 

cision 

a. Decisions Reviewable GreneraRy 

(1) In general 

(2) Decisions of territorial courts, etc. 

(1) In General 

The jurisdiction of the Circuit courts of appeal de- 
pends on statutory provisions, and ordlnarily an appeal 
will not lie to such courts uniess a judgment, order, or 
decree has been actually rendered or made in the court 
below and entered in permanent form as a record of the 
latter court. 

In the absence of express statutory provision to 
the contrary, an appeal to the circuit court of ap- 
peals will lie only where there has been a decision 
by a tribunal or officer vested with judicial author¬ 
ity, and acting in a judicial capacity when making 
the decision, 2 3 and mere preliminary or procedural 


17. U.S.—Golden West Brewing Co. 
V. Milonas & Sons, C.G.A.Cal., 104 
P.2d 880. 

U.S.—McFarland v. Hurley, C.C. 
A.La., 286 P. 365, reverslng, D.C., 
•JLiberty 'Cent. Tru'st Co., v. Gilli- 
land 0x1 Co., 279 P. 432. 

19. U.S.—McParland v. Hurley, su¬ 
pra. 

20. U.S.—Jones v. Pettingill, Puerto 
Rico, 245 P. 269, 1S7 O.O.A, 461, cer¬ 
tiorari denied Pettingill v. Jones, 
38 S.Ct. 61, 245 U.S. 663, 62 (L.Ed. 
536. 

Jndgm.en.t on. motion of party’s attor- 
ney 

The mere recital in a judgment 
awarding a sum, that it was granted 
on motion of plaintiff's attorney, is 
no acceptance of a benefit under it 
which could affect his right to ap¬ 
peal.—Grant v. U. S. Shipping Board 
Bmergency Pleet Corporation, C.C.A. 
N.y., 22 P.2d 488. 

,211. U.S.—D. W. Standrod & Co. v. 
Utah Implement-Vehicle Co., Ida- 
ho. 223 P. 517, 139 C.C.A. 65. 
Trustee for creditors 

A defendant in a foreclosure suit, 
which was trustee for a number of 
lien creditors, by accepting payment 
for one from the proceeds of fore¬ 
closure sale did not waive the right 
to appeal on hehalf of the pthers.— 
D. W. Standrod & Co. v. Utah Imple¬ 
ment-Vehicle Co., supra. 

22. U.S.—Erieson v. Slomer, C.C.A. 
111., 94 P.2d 437, 

.23, U.S.—ODugger v. Cox, C.C.A. 
Tenn., 110 P.2d 834, supplementing 
95 F.2d 999. 

- 3 C.J. p 372 note 56. 


Test 

Whether a proceeding which re- 
sults in a grant is a judicial one does 
not depend on the nature of the thing 
granted, but on the nature of the 
proceeding w-hich congress has pro- 
vided for securing the grant.—Tutun 
V. U. S., Mass., 46 S.Ct. 425, 270 U.S. 
568, 70 L.Ed. 738—Neuberger v. U. S., 
N.Y., 46 S.Ct. 425, 270 U.S. 568, 70 
L.Ed. 738, answering certified ques- 
tions, C.C.A., 9 P.2d 1020, certifying 
questions, D.C., In re Neuberger, 6 
P.2d 387, reversed on other grounds, 
C.C.A., Neuberger v. U. S., 13 P.2d 
541, certiorari granted U. S. v. Neu¬ 
berger, 47 S.Ct, 243, 273 U.S. 685, ,71 
L.Ed. 839, and case remanded 47 S. 
Ct 334, 273 U.S. 777, 71 L.Ed. 887. 
“In ali cases” includes 

(1) Disbarment proceedings.— 
Thatcher v. U. S., Ohio, 212 P. 801, 
129 C.C.A. 255, rehearing denied 219 
F. 173, 135 C.C.A, 71, appeal dis- 
missed 36 S.Ct. 450, 241 U.S. 644, 60 
L.Ed. 1218. 

(2) Contempt proceedings.—Bes- 
sette V. W. B. Gonkey, Ind., 24 S.Ct. 
665, 194 U.S. 324, 48 L.Ed, 997—25 
C.J. p '961 note 39 [a] (2). 

(3) Deportation proceedings.—Gee 
Cue Beng v. U. S., La., 184 P. 383, 
106 C.C.A. 493—2*5 C.J. p 961 note 39 
[a] (3). 

(4) Naturalization proceedings.— 
Tutun V. U. S., Mass., 46 S.Ct. 425, 
270 U.S. 568, 70 L.Ed. 738—Neuberg¬ 
er V. U. S., N.Y., 46 S.Ct. 425, 270 U. 
S. 568, 70 L.Ed. 738, answering centi- 
fied questions, C.C.A., 9 P.2d 1020, 
certifying questions, D.C., In re Neu¬ 
berger, 6 P.2d 387, reversed on other 
grounds, C.C.A., Neuberger v. U. S., 
13 F.2d 541, certiorari granted U. S. 
V. Neuberger, 47 S.Ct 243, 273 U.S. 


6S'5, 71 L.Ed. 839, and case remanded 
47 S.Ct 334, 273 U.S. 777, 71 L.Ed. 
887—U. S. V. Lenore, D.C.N.D., 207 P. 
865—2 C.J. p 1126 note 4'3 [b] (1), 
( 2 ). 

Contra U. S. v. Dolia, Ga., 177 P. 
101, 100 C.C.A. 521, 21 Ann.Cas. 665, 
followed in U. S. v. Neugebauer, Pa., 
221 p. 938, 137 C.C.A. 508. 

Cases to which reviewing power ex- 
tends 

(1) Generally see 25 C.J. p 961 note 
40 [a], [h]. 

(2) Admiralty see Admiralty § 170. 

(3) Customs duties see Customs 
Duties § 182 note 54. 

(4) “This case, being criminal, be- 

longs to a class in which the review 
ordinarily is to he had in the Court 
of Appeals. Judicial Code § 128, 

Comp.St. § 1120."—Salinger v. U. S., 
S.'D., 47 S.Ct 173, 174, 272 U.S. 542, 
71 L.Ed. 398. 

A proceeding before a graud jury 

constitutes a judicial inquiry.—Cob- 
bledick v. U. S., Cal., 60 S.Ct ‘540, 
309 U..S. 323, 84 L.Ed. 783, afflrming. 
C.C.A., Palmuth v. U. S., 107 P.2d 975, 
certiorari granted Cobbledick v. U. 
S., 60 S.Ct 299, 308 U.S. 547, 84 L.Ed. 
460, 461. 

An order or judgment of a United 
States commissioner is not within 
the appellate jurisdiction of a Cir¬ 
cuit court of appeals,—U. S. v. Vari¬ 
cus Documents, Papers and Books of 
Briggs & Turivas, C.C.A.Ill., 278 P. 
944, certiorari denied U. S. v. Varicus 
Documents, 42 S.Ct, 271, 258 U.S. 617, 
66 L.Ed.' 793. 

Orders of Securities aud Uxehange 
Commlsslon 

The statute providing that United 
States district courts shail ha ve “ex- 
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orders of an administrative body have been held not 
reviewable.^^ Also the question whethcr any par- 
ticular form of judicial action is appealable to the 
Circuit court of appeals turns on the character of 
the proceedings which resulted in the order appealed 
from,26 and, if a procecding is regardcd as a civil 
action, statutes rclating to appeals in ciyil cases will 
apply.^^ 

While it has been broadly stated that the circiiit 
court of appeals has jurisdiction to review orders of 


the district courts,^^ the jurisdiction of the Circuit 
court of appeals to review judgments, orders, and de~ 
crees of the district courts depends on wStatulory pro- 
visions,^® and such courts aro without jurisdiction 
to hear an appeal from an order which is not ap- 
pcalable,^^ and, where the dccision, order, judgment, 
or dccrcc of the fcderal trial court is onc as to which 
a direct review by the supreme court is authorized,, 
a review must be sought in the su])reme court and 
the Circuit court of appeals has no jurisdiction.^^- 


clusive jurisdiction” of violations of 
the Securities Exchange Act must be 
so iiiterpreted, if poasible, as to be 
consistent with other provisions of 
tbe act and nol as to repeal provi- 
sion for review in Circuit court of 
appeals of orders of the Securities 
and Exchange Commission.^—Wright 
V. Securities & Bxchange Oommis- 
sion, O.C.A., 11‘2 F.2d 89. 

Deolsions not revlewable 

(1) 'Circuit court of appeals has no 
jurisdiction of appeal from decision 
affirming registrar of property of 
Guayama’s action denying record of 
deed, as no legal rights under the 
deed were ascertained or determined. 
—Luce & Co. v, Registrar of Prop¬ 
erty of Guayama, C.'C.A.ruerto Rico, 
20 F.2d 116, 

(2) The entry, ex parte, of an or¬ 
der authorizing a national hank''s re- 
celver to exeeute a contract for the 
sale of realty constituted neither a 
“suit at law" nor a “suit in equily,” 
presented no “justiclahle controver- 
ay/’ and involved the entry of no ju¬ 
dicial '‘order” or “judgment”, which 
could he revlewed hy an appellato 
court, since the recelver's action.s 
were purely “administrative actions” 
and the court's approval was morely 
an administrative “condition prece- 
dent” to the congressionally granted 
exeeutive power to sell, not suhject 
to judicial review.—Mitchell v. Jo- 
seph, C.C.A.I11., 117 F.2<i 253. 

(3) When a case is referred for 
arhitration to a judge before whom 
it does not come in due course of 
law, no appeal lies from his decision. 
—'Nashvllle Interurban R. Co. v. Bar- 
num, N.Y., 212 F. 634, 129 C.C.A, 170. 

24. D.C.—'American Federation of 
Labor v. National 'Labor Relations 
Board, 10'3 F.2d 933, 70 App.D.O. 
62, certiorari granted 60 S.Ct. 76, 
308,U.S. 631, 84 L.Bd. 448, affirmed 
60 S.Ct. 300. 308 U.S. 401, 84 L.Bd. 
347, 

25. U.S.—Gllnskl V. U. S., C.C.A.I11., 
93 F.2d 418. 

20 . U.S.—U. S. V, New York Cent. & 
H. R. Co., 164 F. 324, 90 C.C.A. 256. 
3 C.J. p 376 note 76. 

27. U.S.—Rasquin v. Mucclnl, C-C.A. 
N.Y., 72, F.2d 688. 

28- U.S.—^State of Mi^sourl by Un-, 


employment Compenaation Com- 
mission v. Todd, C.C.A.Mo., 122 F. 
2d 804—Belleair Hotel Co. v. Ma- 
bry, C.C.AFla., 109 F.2d 300— 
Schmldt V. U. S., C.C.A.Wash., 102 
F.2d 589, certiorari donied 60 S.Ct. 
83, 308 U.S. 669, 84 L.Bd. 47S, and 
Northern I'ac. R. Co., by Schmldt 
V. IT, S., 60 S.Ct. 83, 308 U.S. 569, 
84 'L.Ed. 478—In re Golino’a, Tno., 

C. C.A.111., 51 F.2d 875, dismisaing 
appeal, D.C., 4'3 F.2d 832, and cer¬ 
tiorari denied Lamson Co. v. Whit- 
temore, -52 S.Ct. 36, 281 U.S. 659, 
76 L.Ed. 558—Blectrlcal Bngincers' 
Bquipmcnt 'Co. v. Champion Swltch 
Co., C.'aA,N.YM 23 F.2d 600—Stark- 
lof V. U. S., C.C.A.Alaaka, ‘20 F.2d 
32—U. S. V. Bene.dict, 'CC.A.N.Y., 
280 F. 76, affirming conditionally, 

D. C., Benedlct v. ‘U. S., 270 F. 267, 
'and aflirmed U. S. v. Benedlct, 43 S. 
Ct. 367, 201 U.S. 294, 67 L.Bd. 662. 

3 C.J. p 611 noto 16. 

29. U.S.—Burns v. Bndor Ooal A 
Coke 'Co., €.C.A.Ind., 104 F.2d 964 
—Robinson v. Edlor, C.C.A.Nev., 
78 F.2d 817—In re Gelino\M, luc., €. 
C.A.111., 51 F.2d 875, dismissing ap- 
peal, D.C., 43 F.2d 832, and’certio¬ 
rari denied Lamson Co. v. Whitte- 
more, 52 S.Ct 36. 284 U.S. 659, 76 
'L.Ed. 658—Rumsey v. New York 
Life Ins. Co., C.O.A.Hawali, 267 P. 
554, certiorari denied 41 S.Ct. 216, 
264 U.S. 064, 65 L.Ed. 459. 

30, U.S.—Brucker v. Fisher, C.C.A, 
Mich., 49 F.2d 759, dismisslng ap¬ 
peal, 'D.C., Fisher v. Brucker, 41 F. 
2d 774. 

Injunctive proceedings Involviag 
state statute 

(1) Where no appUcation for a 
preliminary injunction was pressed 
and no request for three judges waa 
made in a suit to have a statute de- 
clared unconstitutional and defend- 
ants enjoined from enforcing It, an 
appeal from an order of a single 
judge was held properly taken to tho 
Circuit court of appeals.—Stratton v. 
St Louis Southwostern Ry. Oo., 111., 
61* S.Ct S, 2'82 U.S. 10, 7'6 L.IOd. 135, 
reversing, C.C.A., St 'Louis South- 
western Ry. Co. v, Kmmeraon, 30 F. 
2d ‘322, reversing, D.C., 27 F.2d 1006 
—New York State Electric & Gas 
Corporation v. Public Service Com- 
mission of New York. G.C.A.N.Y., 102 


F.2d 463—Pe(‘t Stoek Uem<‘dy Oo. v. 
McMullen, C.C.A.Ncb., 32 F.2d 669, 

(2) Whethcr a elty charter is 

wlthln th(i .Mlalule provhiiiig for a 
direct appeal io the supreme court In 
injuncUve proeecdingH Involvlng the 
statut<‘.s of a, or th(‘ aetlon of a 

state oflW.vr or i)onrd un(l('r or pursu- 
ant to state statutos (hqxmds on 
whether thal eharl('r is a direct 
grant from the l(‘KbHlature, so that 
it is, in effeet, a state statut<' al- 
though of loeal applieation, and a 
charler which is an aet purely by 
voters of lh(^ locnllty wlthln a pow¬ 
er granted hy a state eonstltutlon is 
not wlthln the fcderal statute, so 
that an appeal to the clre\ilt eourt 
of appeals was held proper. ITIhleln 
V. thty of St. Unul. C.(\A.Mlnn., 32 
F.'2tl 748, ('(‘rtlorarl denied 50 S.Ct. 
210, '281 U.S, 726, 74 L.Bd. 1113, and 
foHowcd in, C.C.A., 38 F.2d 1020, 

(3) Where thr(‘e-ju(]g(» feth^ral dis- 
Irltit court isHued t<‘inpomry Injuno- 
tion restralnlng stato omelals from 
enforcing a state statute huL dls- 
Holvcd injunetlon on tlnal hearlng, 
and it was mlstakenly a.MHum(Hl that 
defendanta' niotion for assesstuent of 
damages and eos Is agalnsi tho plain- 
tifCa and ihelr Injunetlon bond suro- 
lies should he passod upon hy the 
throe-Judge eourt, judgment dlsmlas- 
Ing the motion was revlewable hy tho 
Circuit court of appeals,—UubUc 
Service C^ommlssion of Missourl v. 
lirashear Froight Lines, Mo., 01 S.Ot 
78t, 312 U.S. 62a, K5 L.Bd. 108:1, ro- 
versing, C.C.A., 114 B.2d 1, certio¬ 
rari granted 61 S.Ct. 392, 311 U.S. 
642, 85 I.<.Ed. 410, and rehearlng de¬ 
nied 61 S.Ct. 938, '313 U.S, '598, 86 L. 
Ed. '1561. 

(4) However, no oppeal lies from 
an ordifr of a slnglc district Judge 
acting without Jurisdiction In render- 
Ing a flnal deere(^ whoro an applica- 
tion is made for an Intf^rlocutory In¬ 
junction in a causc Invulvlng tho va- 
lidity of state l('glslation.—Stratton 
V. St. IjouIh Southwestern Ry, Co., 
III., 61 S.Ct. 8, 282 U.S. 10, 75 L.Bd. 
136, rever.slng, C.Ct.A., St. Ivoula 
Southwostern Ry, Oo. v. Bmmerson, 
30 F.2d 322, reversing, IXC., 27 If. 
2d 1005—Risa & Co. v. Hoch, C.C.A- 
Kan., 99 F.2d 553—Smith v. Dudley, 
aUA-Ark., 80 F.2d 463. 
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The Circuit court of appeals may also review ques- 
tions involving the jurisdictioti of the district 
court,and the former rules with respect to the ap¬ 
pellate jurisdiction of the circuit court of appeals of 
cases involving no question except the jurisdiction 
of the trial court as a federal court, the constitu- 
tionality of a federal or state statute, etc., which are 
no longer of any practical value because of the 
amendment of the statutes relating to a direct re¬ 
view thereof by the supreme court are discussed in 
25 CJ. p 964 notes 59-64, p 965 notes 68-71.^2 

The statute does not fix any pecuniary limits with 
respect to the reviewing power of the circuit court 
of appeals,except as to appeals from the supreme 
courts of the Territories of Hawaii and Puerto Ri- 
co, discussed infra subdivision a (2) of this section. 

Renditiorij form, or entry of jiidgmcnt or decree, 
The existence in the record of an appealable judg- 
ment, order, or decree is a jurisdictional fact and 
an appeal will not lie unless such a judgment in the 
court below has been actually rendered or made.^^ 
The judgment need not be technical and formal, and 


immaterial defects' in form will not render it unap- 
pealable,35 but it must, in substance, show intrinsi- 
cally and distinctly, and not inferentially, that the 
matters in the record have been determined in favor 
of one of the litigants, or that the rights of the par¬ 
ties in litigation have been adjudicated,^^ for an ap¬ 
peal will not lie frdm the verdict of a jury without 
an entry of judgment thereon,^^ or from the mere 
finding of facts or conclusions of law by the court 
not followed by a judgment or decree,and an or¬ 
der or direction for a judgment or decree is not a 
final judgment, order, or decree, and, as a rule, no 
appeal can be taken therefrom.^® Also, in order 
that a judgment, order, or decree may be reviewed 
by an appellate court, it must not only be rendered 
or made, but it must be entered in permanent form 
as a record of the court,and the mere ruling, de- 
cision, or opinion of the court, no judgment or final 
order being entered in accordance therewith, does 
not have the effect of a judgment, and is not re- 
viewable.^l 

An appeal will lie from a decree pro confesso on 


31. U.S.—Central Paper Co. * v. 

Southwick, C.C.A.Mich., 56 P.2d 

593. 

32. Other cases involving the super- 
seded rules see Pidelity Nat. Bank & 
Trust Co. of Kansas City v. Swope, 
Mo., 47 S.Ct. 511, 274 U.S. 123, 71 L. 
Ed. 959, reversingr, C.C.A., 2 F.2d 676, 
affirming-, D.C., Abernathy v. Pidelity 
Nat. Bank & Trust Co,, 274 P, 801, 
and motion denied Pidelity Nat. Bank 
& Trust Co. V. Swope, 45 S.Ct. 636— 
Smyth V. Asphalt Belt Ry. Co., Tex,, 
45 S.Ct. 242, 267 U.S. 326, 69 L.Ed. 
629, transferred, see, D.C., 292 P. 876 
—Lemke v. Parmers’ Grain Co. of 
Embden, N.D., 4'2 S.Ct. 244, 258 U.S. 
50, 66 L.Ed. 458, affirming, C.C.A., 
Parmers’ Grain Co. of Embden v. 
JLanger, 273 P. 63'5, motion granted 
42 S.Ct. 95—^McNeal-Edwards Co. v. 
Prank 'L. Young Co., C.C.A.Mass., 42 
F.2d '362, dissenting opinion 43 F.2d 
29, modifying 35 F.2d 829 and cer¬ 
tiorari granted Prank L. Young Co. 
V. McNeal-Edwards Co., 51 S.Ct. 89, 
282 U.S. 831, 75 L.Ed. 740, reversed 
on other grounds 51 S.Ct. 538, 283 U. 
S. 398, 75 L.Ed. 1140 and vacated on 
other grounds, C.C.A., McNeal-Ed- 
wards Co. v. Prank L. Young Co., 51 
F.2d 699—Gallardo v. Santini Pertil- 
izer Co., C.C.A.Puerto Rico, 16 F.2d 
368, vacating 11 F.2d 587—F. T. Seg- 
german Co. v. Danish Pride Milk 
Products Co., C.C.A.N.Y., 6 F.2d 874 
—Chin Wey v. Wixon, C.C.A.Mass., 
4 P.'2d 247—R. H. Hassler, Inc., v. 
Shaw, C.C.A.S.C., 3 P.2d 605—Reading 
Steel Casting Co. v. U. S., C.C.A.Pa., 
293 F. 386, transferred, see, 45 S.Ct 
469, 268 U.S. 186, 69 L.Ed. 907—U. S. 
V. Babcock, 'aC.A.Wash., 293 F. 195, 


transferring, D.C., U. S. v. Clausen, 
291 P. 231, and error dismissed 45 
S.Ct 126, 266 ,U.S. 641, 69 L.Ed. 484 
—Hoffman v. McClelland, C.C.A.Tex., 
284 F. 837, transferred, see, 44 S.Ct. 
407, 264 U.S. 552, 68 L.Ed. 845—Mc- 
Millan Contracting Co. v. Abernathy, 
C.C.A.Mo., 284 F. 354, appeals re- 
manded 44 S.Ct 200, 263 U.S. 4'3S, 68 
L.Ed. 378, and appeal dismissed, C.C. 
A., '2 P.2d 1018—McConaughey v. 
Morrow, C.C.A,Canal Zone, 279 F. 617, 
affirmed 44 S.Ct 78, 263 U.S. 39, 68 
L.Ed. 153—Consolidated Textile Cor¬ 
poration V. (Dickey, C.C.A.Ga., 269 F. 
942, reversing, D.C., 266 F. 587— 
Grammer v. Fenton, C.C.ANeb., 268 
P. 943—Merritt v. American Steel- 
Barge Co., Minn., 75 F 813, 21 C.C.A. 
525. 

33. U.S.—^Kirby v. American Soda 
Fountain Co., Tex., 24 S.Ct 619, 
194 U.S. 141, 48 L.Ed. 911. 

25 C.J. P 963 note 56. 

34. U.S.—Cochran v. M & M Transp. 
Co., C.C.AR.I., 110 F.2d 519—Cer- 
tain-teed Products Corporation V. 
Wallinger, C.C.A.Va., 89 F2d 427. 
certiorari denied 68 S.Ct. 26, 302 
U.S. 707, 82 L.Ed. 546—^Intertype 
CoriKjration v. Pulver, C.C.A.Fla., 
56 F.2d 992—^Nelson v. Wood, Pa., 
210 F. 18, 126 C.C.A, 598, error dis¬ 
missed 36 S.Ct- 445, 239 U.S. 637, 
241 U.S. 637, 60 L.Ed. 480, 1215. 

35. U.S.—Brown v. Parker, Kan., 97 
F. 446, 38 C.C.A. 261. 

36. U.S.—In re Witthoft, C.aA.Ill., 
98 F.2d 972. 

37. U.S.—Cochran, V. M & M Transp. 
Co., C.C.A.R.I., 110,F.2d 519—U. S. 
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V. Long Branch Distilling Co., C.C. 
A.Fla., 262 P. 768. 

33. U.S.—Rardin v. Messick, C.C.A. 
111., 78 F.2d 643, dismissing appeal, 
D.C., Messick v. Rardin, 6 F.Supp. 
200 . 

3 C.J. p 601 note 36. 

39. U.S.^—^Williamson v. Chicago Mill 
& Lumber Corporation, C.G.A.Ark., 
59 P.2d 918, modifying, D.C., WiJ- 
liamson v. Chicago Mill & Lumber 
Co., 51 F.2d 551. 

40. U.S.—In re Hurley Mercantile 
Co., C.C.A.Tex., 56 F2d 1023, cer¬ 
tiorari denied Atascosa County 
State Bank of Jourdanton, Texas 
V. Coppard. 62 S.Ct 580, 286 U. 
S. 655, 76 L.Ed. 1290. 

Entry insufflcient 

The minute entry of the clerk of 
the district court stating that mo- 
tions had been argued and submit- 
ted, that the court filed its opinion, 
and that “said motions are granted”, 
did not constitute entry of an or¬ 
der,” “judgment,” or “decree,” from 
which an appeal could be taken.— 
Wright V. Gibson, C.C.A.Cal., 128 P. 
2d 865, dismissing appeal, D.C., 39 P. 
Supp. 980. 

Eefects in form 

Mere informalities in the entry of 
a judgment will not, generally, pre- 
vent a review by the appellate court 
—New Orleans, O. & G. W. R. Co. 
V. Morgan, La., 10 Wall. 256, 19 L. 
Ed. 892. 

41. U.S.—^Wright v. Gibson, C.C.A. 
Cal., 128 P.2d 865, dismissing ap- 
pe£Ll, D.C., 39 F.Supp. 980—Wil- 
liamson y. Chicago Mill & Lumber 
Corporation, C.C.A.Ark., 69 F.2d 918, 
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the question of the sufficiency of the averments of 

the bili to support the decree.'^^ 

Judgmcnts of state courts, The circuit courls of 
appeals have no jurisdiction to revicw the judgmcnts 
of state courts.'^^ 

(2) Decisions of Tcrritorial Courts, Etc. 

In order to review final decisions of the supreme 
courts of the territories of Hawaii and Puerto Rico there 
must ordinarily be a substantiai federal question involved, 
or the amount in controversy must be within the statu- 
tory requirement. 


The appellate jurisdiction of the circuit courts of 
appeal of cases arising in terrilorial aiul other sim- 
ilar courts is rogulalcd by slattitory i)rovisions,44 
and under the statute giving the circuit courts of 
appeals jurisdiction to revicw l)y appeal (inal deci- 
sions in the supreme courts of Ilie tcurilories of I Ia- 
waii and Puerto Rico in ali cast's, civil or criminal, 
wherein the conslitution or a slalnte or treaty of the 
United States is involved, tlu‘ appeal must necCwS- 
sarily involve'^*'’ a substantiai'^^» f(‘(lei\’il (pu^slion.'^^ 
The Circuit courts of atipeals havt‘ jurisdiction in 


modifying, D.C., Williamson v. Chi- 
cago Mill & Lumber Co., 61 P.2d 
551—McGhee v. Leitner, D.C.Wia., 
41 F.Supp. 674—In re White's Es- 
tate, D.C.D.a, 35 P.Supp, 932. 

3 C.J. p 601 note 38. 

42. U.S.—City of Winter Haven v. 
Gillespie, C.C.A.Ela., 84 F.2d 285, 
certiorari denied Hartridge-Cannon 
Co. V. Gillespie, 67 S.Ct. 232, 209 
U.S. 606, 81 L.Ed. 447, rehearing 
denied 57 S.Ct. 927, 301 U.S. 668, 
81 L.Ed. 1333. 

43. U.S.—Lineker v. Marshall, C.C. 
A.CaL, 7 F.2d 876. 

25 C.J. p 963 note 64. 

44. U.S.—Lovskog V, American Kat. 
Red Cross, C.C.A.Alaska, 111 F.2d 
88 . 

“The liegislatTire of the territory 
of Alaska . . . has no povver to 

regulate the jurisdiction and au- 
thority of the federal courts hearing 
appeals from the territory of Ala.s- 
ka.”—Hauptman v. U. S., C.C.A.Alas¬ 
ka, 43 F.2d 86, 89, certiorari denied 
51 S.Ct. 212, 282 U.S. 900, 75 L.Ed. 
793, 

Caxial Zone 

Under act of Sept. 21, 1922, c 370 
§ 3. 48 USCA § 1356, amondod Febr. 
16, 1933, c. 91, § 3, 48 USCA 1366, 
prosecution for illogally purchasing 
Public property from soldior in Canal 
Zone held not within courfs appel¬ 
late jurisdiction, since offense was 
not ‘ffelony" under article of Canal 
Zone Penal Code defining fcdony.— 
Woil V. Government of Canal Zone, 
C.C.A., 42 F.2d 448. 

Puerto Rico 

(1) Construction of local statute 
by supreme court of Puerto Rico held 
not binding on circuit court of ap¬ 
peals, where it would deprive that 
court of its appellate jurisdiction.— 
Petition of Zeno, C.C.A., 14 F.2d 418, 
certiorari denied Rossy v. Zeno, 47 
S.Ct. 244, 273 U.S. 737, 71 L.Ed. 866. 

(2) That plaintiffs failed to amond 
pleadings after sustaining of demur- 
rer and flled appeal on last day al- 
lowed held immaterial on question of 
jurisdiction of circqit court of ap¬ 
peals over judgment of federal dis- 
trict court of Puerto Rico.—Fran- 
ceschi V. Le Tord, C.C.A., 71 F.2d 95. 


(3) That judicial administrator 
was party to suit for fees In local 
territorial court brought by defend- 
ants and had beon ordered lo ph'a(l 
thereto did not affect jurisdiction of 
Circuit court of app(^alH on appeal 
from federal courPs judgmcnt iu ac.- 
tion by heirs against attonuws for 
negligcnce.—Franceschi v. Ro Tord, 
supra. 

(4) Decisions under former stat- 
ules as to review of de<‘isions of 
United States distri<5t court for Pu(‘r- 
to Rico see 25 C.J. p 961 note 38 
[b]. 

Decisions undor formor statutos 

(1) As to review of decisions of 
courts in Alaska.—EUudrlcal R<i- 
search Produ<*ts v. OroSs, C.C.A.Ala-s- 
ka, 86 F.2d 925—Sumi v. Young, C. 
C.A.Alaska, 83 F.2a 752, C(ir(lorati 
granted 57 S.Ct. 118, 299 ‘U.H. 534, 81 
L.Ed. 393, anirmed 67 S.Ct. 438, 309 
U.S. 251, 81 L.Ed. 627, r<'h(‘nring d<‘- 
nied 57 S.C(. 067, 300 U.S. 687, 81 L. 
Ed. 880—Sttinworth v. U. S., G.G.A. 
Alaska, 46 F.2d 158—Slarklof v. U. 
S., C.C.A.Alaska, 20 F.2d 32—25 0. 
J. p 963 note 45. 

(2) As to review of decisions in 
courts in Canal Zone.—Amwglio II (Le¬ 
manos V. Joseph, C.O.A.Ca,nal Zone, 
18 P.2d 410—26 C.J. p 963 nol«5H 48, 
60. 

(3) Aa to review of deeisions of 
courts of territorit‘s gunerally see 
26 C.J. p 963 note 52. 

(4) As lo review of decdHlons of 
courts of Indian Territory set^ 25 
C.J. p 963 note 63. 

(6) As to review of d<H.'Jsiona of 
United States Court for China st^e 
26 C.J. p 963 note 43. 

(6) Construction of clauso ^'unlesa 
otherwise providod by law," orig- 
Inally contalnod in statuU* establlsh- 
ing jurisdiction, see 26 C.J. p 962 
note 41 [a]. 

45. U.S.—Barcelo v. Saldana, C.C.A. 

Puerto Rico, 64 F,2d 862. 

46. U.S.—Leon v. Torruella, C.C.A. 

Puerto Rico, 99 F,2d 851—Sucees- 

sion of. Tristani v. Colon, C.C.A. 

1’uerto Rico, 71 P.2d 374—Barcelo 

V. Saldana, C.C.A.Puerto Rico, 64 

F.2d 862—Fukunaga v. Territory 

of Hawaii, C,C.A.Hawaii, 33 F.2d , 


396, eertionirt d('nie<l 50 S.Ct, .39, 
280 U.S. 593. 74 T^.Ed. 641. 

Deulal of «poedy trlol 
c\>ntenlion il»u defeinbinis were 
d(>nied speedy (rini Involved ^'dw-al 
ciue.Milon re(iulring denial of gov(‘rn- 
motion io diHiuis.s for wa,nL of 
Jurlsdiclion in ('lr<‘ni< eourt of np- 
p('alH. Gerardlno v. People of Por- 
lo lli(*o, O.C\A.PU(‘rto Illeo, 29 lA2d 
517. 

Questione uot reviowabXe 

Purtdy loeal (inestlonM (»f julmlssi- 
bilily of (widioiee nol revl(‘wnblo on 
writ of <‘rror lo supreme (‘ourt of 
JbUuMo Uleo as Involvlng dut< proe- 
-“(^arbonell v. People of T‘orio 
Rleo, O.itA.Puerli» RU-o, 27 F.2d 253. 

47. U.S.-' lUildie S(*rvlee UoinmiHsi<»n 

of Puerto Rleo v. IInvem(‘yer, Puer- 
io Rieo, 56 S.<n. 360, 296 U,S. 506, 
80 L.Ed. 357, reveroing, (\(\A,, 
llavem«‘y(‘r v. Publle Servl<‘e cV)m- 
misslon of PiutIo Rit*(>, 74 F.2d 
637, <‘erUornri grani ed Public Serv¬ 
ice (^ornmlsHlon of PuerU» 1U<’0 v. 
ir/ivtnn<‘y('r, 56 S.(M. 97, 296 U.S. 
556, 80 L.Ed. 392, and reluairlng 
dtmiejd 56 S.Pl. 496, 297 U.S. 727, 
80 L.Ed. lOlO Russ-dl K* Co. v. 
p(a>pb‘ of Puerto Rleo, A. Puer- 
lo Rieo, 118 E.2d 225, e(‘rllorarl 
grani ed PtMjpb* of Puerto Rieo v. 
RuMsell 62 S.Ct, 61, 314 U. 

S. 589, 86 L.Ed, 4 75, and altlrmed 
62 S.Ct. 784, 315 U.S. 61(1, 86 L. 
Ed, 1062, reh('arlng denied 62 S.(U. 
1030. 3 16 U.S. 708. KG L.Ed. 1775 
—Muubdpaliiy of Rlo Pitnlrws v, 
Serra, Carabis & Co., ttC.A.Puerto 
Rleo, 65 E.2d 691 Bareelo v. Srtl- 
dana, C.t\A.Puerto Rleo, 54 E.2d 
852—Kimbrel v. Territory of Ha¬ 
waii, C.O.A.Hawaii, 41 E.2d 740, 

“Durkiug iu reoord*' iueuttloient 

Appeal to elreull eotirt of app('als 
from judgment of the .sui)rertn‘ (a>urt 
of Pu<‘rto Rieo would be dismlssed 
for waut of Jurlsdletlon wher<' no 
const It ut lonal provi.slon, statuite or 
lr<‘aly of United States or any au- 
thority (‘X(‘relHt*d thereunder was 
ralsed bc^fore or tumsldered by su¬ 
preme eourt of Puerto Rleo, slnee It 
was not tmough that a federal ques¬ 
tion was “lurking in the reeord.''— 
Ramos v. Leahy, C.C.A.i»uerto Rleo,. 
IU F.2d 956. 
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ali other civil cases of a;ppeals from such 'coufts 
wherein the value in controversy exceeds the speci- 
fied. statutory , amount, exclusive of interest and 
‘CostSj^^ and the value of the object sought to bp 
protected is the matter in controversy which deter¬ 
mines jurisdiction.^9 It is not always the sum de- 
manded or claimed which Controls, but the juris- 
diction depends on the amount or value which is 
actually in controversy between the parties^^ as 
the case stands in the circuit court of appeals,^^ 


and matters conceded, admitted, or waived by the 
parties are not considered in determining the ap¬ 
pellate jurisdiction.52 , ^phe appellants have the bur- 
den of proving the jurisdictional amount, and the 
statutory provision authorizing afiidavits or other 
competent evidence to show the amount in contro¬ 
versy where such amount is not otherwise satis- 
factorily disclosed on the record has been held a 
confirmation of the previously approved practice.^^ 


aetrospective coustruction of statute 

Appeal from judgment of Puerto 
Rico supreme court, in -which it was 
claimed that court g-ave retrospective 
construction to statute relative to 
filiation, held not to involve any sub- 
stantial federal question within ju- 
risdiction of Circuit court of appeals. 

■—Succession of Tristani v. Colon, C. 
C.A.Puerto Rico, 71 F,2d 374. 
Snfflcieucy of complaint iu criminal 
proceediugs 

Whether charge in complaint or in- 
formation is^ sufficient under terri- 
torial statute does not involve fed¬ 
eral Constitution or laws so as to 
support appeal from supreme court 
of Hawaii.—Kimbrel v. Territory of 
Hawaii, C.C.A.Hawaii, 41 P.2d 740. 
Decisions under former statutes see 
25 C.J. p 961 note 37 [b]. 

48. U.S.—Leon v. Torruella, C.C.A. 
Puerto Rico, 99 P.2d 851—Central 
Cambalache v. Martinez, C.C.A. 
Puerto Rico, 82 F.2d 37—Luce & 
Co. V. Cintron, C.C.A.Puerto Rico, 
73 P.2d 481—Successors of C. & J. 
Fantanzzi v. Municipal Assembly 
of Arroyo, Porto Rico, C.C.A.Puerto 
Rico, 295 P. 803, certiorari granted 
Municipal Assembly of Arroyo, Por¬ 
to Rico, V. Successors of C. & J. 
Pantauzzi, 44 S.Ct. 635, 265 U.S. 
'577, 68 L.Ed. 1188, and certiorari 
quashed 45 S.Ct 635, 268 U.S. 699, 
69 L.Ed. 1164. 

•25 C.J. p 962 note 42. 

Amount under former statutes on 
appeals from United States Court 
for China see 25 C.J. p 324 note 
'31. 

.Suit iuvolviug money aud title to 
laud 

On appeal from a decree of the 
supreme court of Porto Rico, in a 
suit involving not only a money 
award, but also title to land, the 
value of the land enters into the 
amount involved for jurisdictional 
purposes.—Ayllon v. Gonzalez, C.C. 

A. Puerto Rico, 288 P. '28, certiorari 
granted B. Pernandez & Bros. v. Ayl¬ 
lon, 44 S.Ct. '5, 263 U.S. 691, 68 L.Ed. 
509, and reversed on other grounds 

B. Pernandez & Bros. v. Ayllon, 45 
.-S.Ct. '52, 266 U.S. 144, 69 L.Ed. 209. 
Appeal only as to costs 

Circuit court of appeals held with- 
«out jurisdiction to entertain appeal 
from order or decree of supreme 


court of Puerto Rico affirming an 
order taxing costs, including attor- 
ney’s fees, against plaintiff in a cer- 
tain sum, since, after excluding costs, 
no sum remained in dispute.—Luce & 
Co. V. Cintron, C.C.A.Puerto Rico, 73 
P.'2d 481. 

48. U.S.—Robert Hind, Limited, v. 

Silva, 'C.C.A.Ha\vaii, 75 F.2d 74. 
Suit to caucel release 

Rule that probative effect and val¬ 
ue of decree in other litigation do 
not constitute the test of amount in 
controversy determining jurisdiction 
was not applicable to suit to cancel 
release given by person' injured in 
automobile accident, where entire 
controversy might be settled in one 
action for damages; and the value in 
controversy in suit to cancel release 
given by person injured in automo¬ 
bile accident was held to exceed flve 
thousand dollars jurisdictional 
amount necessary for appeal of civil 
case to Circuit court of appeals from 
supreme court of territory of Hawaii 
where plaintifC had commenced ac¬ 
tion against defendant for twenty- 
five thousand dollars damages alleged 
to have resulted from accident and 
affidavit alleged that value of right 
to maintain suit exceeded live thou¬ 
sand dollars exclusive of interest and 
costs.—Robert Hind, Limited, v. Sil¬ 
va, supra, 

50. U.S,—Municipality of Rio Pied- 
ras V. 'Serra, Garabis & Co., C.C.A. 
Puerto Rico, 65 P.2d 691. 

Hawaii.—Makainai v. 'Lalakea, 29 
Hawaii 846. 

Fartitiou suit 

Amount in controversy in parti- 
tion suit was within jurisdiction of 
Circuit court of appeals when de- 
creased value from partition in kind 
would amount to ten thousand dol¬ 
lars,—Sauri v. Sauri, C.C.A-Puerto 
Rico, 45 F.2d 90. 

To examine corporate books 

Mandamus to permit stockholder’s 
examination of corporationes books 
did not involve five thousand dollars 
jurisdictional minimum, notwith- 
standing claim of damages from use 
of information.—^Arias v. Usera, C.C. 
A.Puerto Rico. 38 P.2d ,23^. 

Suit to vacate attachment 
On appeal from judgment of su¬ 
preme court of Puerto Rico refusing 
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to vacate attachment in aid of judg¬ 
ment on note, the “value in contro¬ 
versy’' as determining jurisdiction of 
reviewing court was not amount of 
the note, but either the value of 
property subject to the attachment, 
or the amount stili owing on the 
judgment debt for which the attached 
property stood security, whichever 
was the smaller.—De La Torre v. 
National City Bank of New York, C. 

C.A.Puerto Rico, 110 P.2d 381. 

51. U.S.—De La Torre v. National 
City Bank of New York, supra— 
Municipality of Rio Piedras v. Ser¬ 
ra, Garahis & Co., C.C.A.Puerto 
Rico, 65 F.2d 691. 

To recover 'back salary 

Where appeal was allowed from 
judgment of supreme court of Puer¬ 
to Rico, affirming dismissal of man¬ 
damus proceeding of civil service 
employee to obtain reinstatement and 
payment of back salary of two thou¬ 
sand dollars a year, after more than 
three years had elapsed since em¬ 
ployee had occupied office, amount in 
controversy held within jurisdiction 
of Circuit court of appeals.—Montes 
V. Sancho, C.C.APuerto Rico, 82 F.2d 
.25. 

52. U.S.—Municipality of Rio Pied¬ 
ras V. Serra, Garabis & Co., C.C.A. 
Puerto Rico, 65 P.2d 691. 

Admisslon of pait due 

An action is not within the juris¬ 
diction of the appellate court where 
the amount of the judgment, less the 
amount admitted as due, is less than 
the jurisdictional limit.—Municipal¬ 
ity of Rio Piedras v. Serra, Garahis 
& Co., supra. 

53- U.S.—De La Torre v. National 
City Bank of New York, C.C.A. 
Puerto Rico, 110 F.2d 381. 

Hawaii.—Kahaulelio v. Ihihi, 24 

Hawaii 685. 

54. U.S.—De La Torre v. National 
City Bank of New York, C.C.A. 
Puerto Rico, 110 F.2d 381. 
l>ismiissal of aPpeal 

On appeal from judgment of Puer¬ 
to Rico supreme court refusing to 
vacate attachment in aid of judg¬ 
ment, where neither the petition for 
appeal nor record of prior appeal 
from the judgment showed the value 
in controversy, and three years had 
elapsed since the time of last valua- 
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b. Dependent on Nature and Scope of Decision 

(1) In general 

(2) Decisions as to particular matters 

(3) Decisions in particular actions or 

proceedings 

(4) Decisions of intermediate appellate 

courts 

(1) In General 

Except as provided otherwlse by statute, In order 
that there may be a review of a decision by a Circuit 
court of appeais, a final Judgment, order, or decree must 
have be«n rendered in the cause; and ordlnarily an ap- 
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peal will not He from the actlon of the lower court In the 
exercise of its purely discretionary power. 

Since the jurisdiction conferred by statute on the 
Circuit courts of appeais is to review by appeal final 
decisions, an appeal to a circuit court of appeais. 
will not lie from an interlocutory decision except 
where it is expressly permitted by statute,and in 
order that there may be a review of a decision, a 
final judgment, order, or dccree must have bccn ren¬ 
dered in the cause,and the Federal Rules of CiviI 
Procedure, 28 U.S.CA. following § 723c, have 
worked no modification of this rulc/»'^ The appcl- 
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tion shown in the record, petition for 
appeal might have been disallowed 
and reviewing- court would dismiss 
the appeal unless appellante would 
flle afRdavits within a specifled time 
showing that value in controversy 
exceeded flve thousand dollars.—De 
La Torre v. National City Bank of 
New York, supra. 

55. U.S.—Public Service Commission 
of Pennsylvania v. Philadelphia 
Rapid Transit Co., C.C.A.Pa., 8'2 F. 
2d 481, certiorari denied Citizons 
Passenger Ry. Oo. of Philadelphia 
V. Public Service Commission of 
Commonwealth of Pennsylvania, 56 
S.Ct 938, 298 U.S. 673, 80 L.Fd. 
1395—Childs v. Ultramares Corpo¬ 
ration, O.CA.N.Y., 40 R2d 474— 
0’Brien v. Lashar, C.C.A.Conn., 266 
P. 216. 

Juris dictio hAL reg.ulremeut 

(1) The existence on the record of 
a flnal or an appealable interlocutory 
judgment, order, or decree is juria- 
dictional, and, although no objection 
may be made at the hearing and no 
motion may be made to dlsmisH, tho 
court will, on its own motion, notice 
such question.—Loufakis v. ’U. S., C. 
C.A.Pa., 75 P.2d 627—3 O.J. p 437 
notes 13, 15. 

(2) This was held to be so regard- 
less of how desirable and Important 
a decision on the merits of the caso 
by such court might be.—Florian v. 
U. S., C.C.A.IIL, 114 P.2d 990, re- 
versed on other grounds U. S. v. 
Florian, 61 S.Ct. 7r3, 312 U.S. 6‘56, 
85 'L.Bd. 1105, rehearing denied 61 S. 
Ct. 738, 31'2 U.S. 716, 85 L.Ed. 1145. 

(3) Howcver, it was held that the 
Circuit court of appeais 'would pass 
on question whether action by pur- 
chasers of securities to recover con- 
siderations 'paid was barred by limi- 
tation under Securities Act, notwith- 
standing orders involving ruling on 
limitation question were interlocu¬ 
tory and hence not appealable, where 
injunctlon granted had effect of par- 
alyzing functioning of trusts and 
district oourt passed on question of 
limitation In issuing injunctlon.— 
r»ennsylvania Co. for Insurances on 


Lives and Granting Annuities v. 
Deckert, C.C.A.Pa., 123 F.2d 979, re- 
versing, D.C., Deckert v. Independ- 
ence Shares Corporation, '39 F.Supp. 
692. 

58. U.S.—Reeves v. Beardall, 62 S. 
Ct, 1085, 316 U.S. 283, 86 L.Bd. 1478 
—^Leonard v. Socony-Vacuum Oil 
Co., C.C.A.Wis., 130 F.’2d 535, dls- 
missing appeal, D.C., 42 F.Supp. 
369—Borg-Warner Corporation v. 
Whitney, C.C.A.Mich., 121 F.2d 444 
—Atwater v. North Amorican Ooal 
Corporation, C.C.A-N.Y., 111 'F.2d 
125—Gillespie v. Schram, C.C.A. 
Mlch., 108 F.2d 39—Bowles v, Com- 
mercial CasuaUy Ins. Co., C.C.A. 
Va., 107 F.2d 169—ShuJtz v. Manu- 
facturera <Sr'Traders Trust Co., C. 
C.A.N.Y., 103 P.2d 771—Hunter v. 
Federal 'Life Ina. Oo., C.C.A.Ark., 
103 F.2d 192—Hyman v. M<',L<mdon, 
C.C.A.S.C., 102 F.2d 189, certiorari 
denied 60 S.Ct. 74, 308 U.S. 663, 81 
L.Ed. 472—Houston Natural Oas 
■Corporation v. Securities and Ex- 
change 'Commission, 0.0.A., 100 F. 
2d 5—Cosme v. Marquez, C.C.A. 
I^uerto Uico, 94 F.2d 908—Thomp¬ 
son v. Murphy, C.C.A.Mo., 93 F.2d 
38—Rodriguez v. Arosesmona, 0.0. 
A.Canal :^onc, 91 l-'\'2d 219—Eha;- 
trical ReH<‘arch Producis v. Gross, 
C.'aA.Alaska, 86 F.2d 92")—Zlm- 
mern v. U. S„ C.C.A.Ala,, 80 F.2d 
993, denying rchoaring 79 F.2d 703, 
and certiorari granted 56 S.Ct. 694, 
297 U.S. 701, 80 L.Ed. 990, revcrscd 
on other groimd.s 56 S.Ct. 700, 298 

U. S. 167, 80 L.Ed, lirS—Jones v. 
Securities and Exchange Commis¬ 
sion, O.C.A.N.Y., 79 p.2d 617, af- 
drming, D.C., Securities and Ex- 
change 'Commission v. jones, 12 F. 
Supp. 210—RepuMIe Supply Oo. of 
California v. RlchUeld Oil Co. of 
California, C.C,A.Ca'L, 74 F.2d 907, 
certiorari denied Citiea Service Co. 

V. Armsby, 66 S.Ct. 94, 296 U.S. 683, 
80 'L.Ed. 412—Demulso Corporation 
V. Tretolite Co., C.C.A.Okl., 74 F.2d 
805, dismissing appeal, D.C., Treto¬ 
lite Co. V. Darby Petroleum Corpo¬ 
ration, '5 F.Supp. 446~<3ole V. Rust- 
gard, C.CA.Alaska, 68 F.2d 816— 
Highway Bngineering & Construe- 
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tlon Co. V. Tllllsborough County, C. 
C.A.Fla., 67 F.2d 139, certiorari do- 
nicd 54 S.Ct. 373, 290 U.S. 705, 
78 L.X-Cd. 606—Commonwealth of 
Pennsylvania, to Uflc of Nice BalI 
Boaring Co. v. Sterrett, C.C.A. 
Pa., 66 F.2d 881—Bronx Fire Ins., 
Co. v. Wasson, C.C.A.Kan., 62 F. 
2d 656—Hunt v. U. S., C.C.A.Colo.,, 
68 P.2d 333—U. M. Hollingshcad 
Co. V. Basaick Mfg. Co., C.C.A. 
Tcnn., 60 F.2d 592, rohcarlng do- 
nicd 53 F.2d 470—Dodgo M,fg. Oa 
V. Patten, O.C.A.lnd., 4.3 F.3d '472— 
Pioneer Grain Corporation v. Chi- 
cago, M. & St P. Ry. Co., C.C.A. 
Minn., 42 F.2d 1009—Trlanglo Elec¬ 
tric Co. v. Foutch, C.C.A.Mo., 40 F. 
2d 353—Guaranly Trust Co. of New 
York V. Chicago, M. St. P. Ry. 

■Co., D.C.in., 16 F.2(l 14'3.City and 

'County of San Frandsoo v. Mc- 
Laughlin, O.C.A.Cal., 9 R2d 390— 
MeChee v. I.<<dtnor, D.tl.Wis., 41 F. 
Supp. 674—The Edgewood, C.C.A. 
Virgin Islands, 279 F. 34 8—11, 
Ward Leonard, Inc., v. Maxw(dl 
Motor Sales Co., N.Y., 246 'X^. 946„ 
■vr)9 C.C.A. 217. 

3 'C.J. p 433 note 7—25 O.J. p 96C 
notes 84, 86, p 967 note 87. 

3?urpose of statute pcrmlttlng ap¬ 
peais only iTom final decisions, ex¬ 
cept in certaln cases, is to prevenl: 
repeated appeais In saine lUlgallon 
and promote expedit Ion In adjudlea- 
llon of controv('rHl(m,-"Satterl (‘0 v. 
Hfirrls, O.C.A.Ckl., 00 F.2d 490. 

The Word» deolalott#,” in 

statuto authorizing appeais from 
such decisions and ruU^ «stabllshing 
proceduro iherefor, mean samo thlng 
as ‘‘tinal judgmenls and de<!recH."— 
Karl Kiefcr Mach. 'Co. v. U. S. Bot- 
tlera Machlncry Co., C.C.A.111., 108 
F.2d 469. 

Appeais to Circuit court of appeais 
from flnal dccrecs in patent in- 
fringement suits sec the C.J.B. title 
Patenta S 335, also 48 C-J. p 410- 
note 93, p. 411 notes 96-4. 

57, U.S.—^^Leonard v. Sooony-Vacu- 
um OU Co., aO.A.Wia, 130 F.2d: 
53-5, dismissing appeal» OD.C,, 42 F- 
Supp. 369. 
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late jurisdiction of the Circuit courts of appeals de- 
pends on the finality of the lower court’s action, and 
not on the possible effect of the appellate courfs de- 
cision on the merits of the case.^® 

Interlocutory decisions are otherwise reviewable, 
in the absence of a permissive statute, only on ap- 
peal from or to the final judgment or decree that is 
rendered in the cause,^^ or when disobedience of 
the order results in an order punishing the party for 
contempt.^® However, a decree interlocutory in 
form which settles the principal matter in contro- 
versy is to be considered as a final decree for the 
purposes of appeal.^^ 

What constifutes final decision generally. The su¬ 
preme court of the United States, it has been said, 
has not given the words “final decree,’' respecting 
the right of appeal, a striet and technical sense, but 
has given them a liberal and reasonable construc- 
tion,^2 and ordinarily a judgment, order, or decree 
which determines the merits of the controversy, or 
the rights of the parties, and leaves nothing for fu¬ 


ture determination, is final and appealable.^^ A 
final judgment is not necessarily the last one in an 
action. A judgment that is conclusi ve of any ques- 
tion in a case is final as to that question,®^ and a 
decision on the merits does not lose its character as 
a final decree because it may itself become the 
source of future litigation between the parties.®^ 
Also, a final determination of the particular suit is 
a final judgment for the purpose of appeal, although 
it may not necessarily be a final determination of 
the rights of the parties.^® A “final” decree has 
been held to be, or defined as, one that finally dis- 
poses of the rights of the parties, either on the en- 
tire controversy or on some definite and separate 
branch thereof one that ends the litigation in the 
trial court one which disposes of the subject 
matter of the controversy or terminates the litiga¬ 
tion between the parties on the merits^^ and leaves 
nothing to be judicially determined;'^^ one which 
terminates the litigation between the parties on the 
merits of the case, and leaves nothing to be done 
but to enforce by exeeution what has been deter¬ 


sa. U.S.—Florian v. U. S., ‘C.O.A.IIL, 
114 P.2d 990, reversed on other 
grounds TJ, S. v. Florian, 61 S.Ct. 
713, 312 U.S. 656, 85 L.Ed. 1105, re- 
hearing denied 61 S.Ct. 738, 312 U. 
S. 715, 85 L.Ed. 1145. 

59. U.S.—Western Electric Oo. v. 
Williams-Abbott Electric Co., Ohio, 
108 F. 952, 48 C.C.A. 159. 

3 C.J. p 436 note 8. 

60. U.S.—Loufakis v. U. S., C.C.A, 
Pa., 75 F.2d 627. 

61. U.S.—Bennell Healty 'Co. v. E, G. 
Shinner & Co., C.C.A.Wis., 74 F.2d 
491. 

Decree not final 

In suit by lessee to obtain reap- 
praisepient of leased property on 
which rent was computed on per- 
centagre of valuation, decree provid- 
ing that new appraisal should be had 
within specified time and that, if 
such appraisal was not had, suit 
mig^ht proceed to trial and further 
disposition, was “interlocutory" and 
not “final decree," and hence not ap- 
pealable to Circuit court of appeals, 
since value of leased premises con- 
stituting Principal matter in contro¬ 
versy was not determined by decree 
and further judicial proceedings were 
contemplated.—Bennell Realty Co. v. 
E. G. Shinner & Co., supra. 

02. U.S.—^In re Farmers’ Loan & 
Trust Co., Tex., 9 S.Ct. 265, 129 
U.S. 206, 32 L.Ed. -565—City of Eau 
Claire v. Payson, Wis., 107 F 55'2, 
42'C.C.A. 466, rehearing denied 109 
P. 676, 48 C.C.A. 608. 

63. U.S.—Karl Kiefer Mach. Co. v. 
U. S. Bottlers Machinery Co., C.C. 
A.I11., 108 F.2d 469—Gillespie v. 


Schram, C.C.A.Mich., 10-8 P.2d 39— 
Grand Trunk Western R. Co. v. 
McHie, C.C.A.Mich., 100 P.2d 86— 
Pields V. Mutual Ben. Life Ins. Co., 
C.C.A.N.C., 93 P.2d 559—Illinois 

Cent. R. Co. v. U. S. Fidelity & 
Guaranty Co.„ C.C.A.Ala., 87 P-2d 
121, reversing, D.C., Gatch Tennant 
& Co. V. Mobile & O. R. Co., 15 F. 
Supp. 169—Utah Const. Co. v. Sal- 
mon River Canal Co., C.C.A.Idaho, 
85 F.2d 769, reargument denied 86 
P.2d 326, certiorari denied Salmon 
River Canal Co. v. Utah Const. Co., 
57 S.Ct. 49'3, 300 U.S. 663, 81 L.Ed. 
871—Cox V. Graves, Knight & 
Graves, C.C.A.Va., 55 F.2d 217— 
Todd Engineering, Dry Dock & Re- 
pair Co. v. U. S., C.C.A.La., 32 P.2d 
734, reversing, D.C., The West Ira, 
24 F.2d 858—American Brake Shoe 
«& Foundry Co. v. New York Rys. 
Co., C.C.A.N.T., 282 F. 523, affirm- 
ing, D.C., 2-82 F. 293, and appeal 
disinissed Eighth Ave. R. Co. v- 
Hedges, 43 S.Ct. 704, 262 U.S. 736, 
67 L.Ed. 1207. 

3 C.J. p 443 note 59, p 444 note 60. 

64. U.S.—^U. S. V. 243.22 Acres of 
Land in Town of Babylon, Suffolk 
County, C.C.A.N.Y., 129 P.2d 678, 
afflrming, D.C., U. S. v. 243.22 
Acres of Land Situate in Village of 
Farmingdale, Town of Babylon, 
Suffolk County, State of New York, 
41 F.Supp. 469, aflarming 41 P. 
Supp. 805, affirming 43 F.Supp. 661, 
dismissing appeal 43 F.Supp. 805— 
Rubert Hermanos, Inc. v. People 
of Puerto Rico, C.C.A.Puerto Rico, 
118 P.2d 752, certiorari graiited 62 
S.Ct. 61, 314 U.S. 589,* 86 L.Ed. 475, 
certiorari denied 62‘' S.Ct 80, 314 
U.S. 641, 86 L.Ed. 514, afid reversed. 
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on other grounds 62 S.Ct. 771, 315 

U. S. 637, 86 L.Ed. -. 

65. U.S.—Sanders v. Bluefield Wa- 
terworks & Improvement Co., W. 
Va., 106 F. 587, 45 C.C.A 475. 

66. U.S.—Stevens v. Nave-McCord 
Mercantile Co., Colo., 150 F. 71, 80 
C.C.A. 25—Hendryx v. Perkins, 
Mass., 114 F. 801, 52 C.C.A 435. 

67. U.S.—Beighle v. Le Roy, C.C.A. 
N.J., 94 F.2d 30—Demulso Corpora¬ 
tion V. Tretolite Co., C.C.AOkL, 74 
F.2d 805, dismissing appeal, D.C., 
Tretolite Co. v. Darhy Petroleum 
Corporation, 5 F.Supp. 445—^Wright 

V. Taft-Pierce Mfg. Co., C.C.AR.I., 
287 P. 131. 

A couditional jndgmeut, order, or 
decree, the finality of which depends 
on certjain contingencies which may 
or rpay not occur, is not final for the 
purpose of appeal.—Stratton v. Dew- 
ey, Tex., 79 F. 32, 24 C.C.A. 435. 

08- U.S.—^National Brake & Electric 
Co, V. Christensen, Wis., 258 F. 880, 
169 C.C.A 600, certiorari granted 
39 S.Ct 495, 250 U.S. 638, 63 L.Ed. 
1184, prohibition denied 40 S.Ct. 54, 
and reversed on other grounds 41 
S.Ct 154, 254 U.S. 425, 65 L.Ed. 341. 

69. U.S.—Moss V. Kansas City Life 
Ins. Co., C.C.AMo., 96 P.2d 108— 
U- S. V. Bighorn Sheep Co., C.C.A. 
Wyo., '276 F, 710. 

3 C.J. p 441 note 45. 

70- U.S.—France & Canada S. S. Co. 
V. French Republic, C.C.A.N.Y., 285 
P. 290, dismissing appeal, D.C., The 
Jane Palmer, 270 F. 609, 275 F. 
719, and certiorari denied 43 S.Ct. 
361, 261 U.S. 615, 67 L.Ed. 828. 

3 C.J, p 442 note 47. 
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inined;'^^ one which disposes of all mattcrs in Hti- 
gation between the parties as shown by tlie ;reC" 
ordJ^ Further, an order, judgmcnt, or decree. which 
terminates the litigation on the merits of Ihe cause, 
so that, if there should bc an affirmancc, the lowcr 
court would have nothing to do^ but cxccntc iis de¬ 
cree already entered, is final,'^^ and an order is final 
and appealable if it settlcs substantial rights and is 
operative at oncc and makcs no reservation as to its 
effectJ^ 

It has also been held that the question whclher a 
judgment, order, or decree is final and appealable 
is not determined by the name which the court be- 
low gives it, but is to be decidcd by the appellate 
court on a consideration of the essence of what is 
done lhcrcby.75 Accordiiigly, as respeets the right 
of appeal, the retention of jurisdiction to cnforce 
contribution or prorate the procceds of collateral 
does not prevent a decree from being final,and, 
also, the mere reservation of jurisdiction to file an 
opinion later on, and to makc any further orders 
in the case, is not inconsistent with the finality of 
the judgmcnt as regards the right of appeal by a 
person against whom the judgmcnt was entered.'^'^ 

There is no final judgment or decree for the i)ur- 
posc of an appeal as long as the cause is slill under 
the control of the trial court by reason of the pend- 
cncy of a motion for a new trial, for rchearing, to 


set the judgmcnt aside, or othcrwisc,^^ but a stay of 
cxccution, where no motion for ncw trial has been 
filed, does not prevent the judgment from becom- 
ing final.'^^ 

Determination of pari of cause or is^nies. As a gen- 
cral rulc, an appeal does not lie where a judgment, 
order, or decree is made or rendered on only part of 
the issues or causes in the case, leaving others un- 
disposed of.^^ Mowever, it has been held that a de- 
cree may be ‘Tnal” in the sense that it may bc ap- 
pealcd from, although not “final” in the striet techni- 
cal sense of the term,^^ and, although there is some 
carly authority to the contrary,^^ it has ])een held 
that a party may appeal from a portion of an or¬ 
der or judgment and is not recpiired to appeal from 
the entire judgmcnt,®'^ but there must be an adjudi- 
cation final in nature of matters distinet from the 
general subject of the litigation,and a judgment 
is a final judgment for the y)ur])oses of apj)eal only 
where it terminates the action with respeci to such 
claim.^f> Where more than one elaim for relief is 
presented, the bTvleral Rules of Civil Procedure, 2S 
U.S.C.A. following § 723c, indicate a definite policy 
lo permit the entry of a separate judgment if the 
claims are entirely distinet and such judgment will 
frequently be a final judgment and aptiealable, al- 
Ihough no (lisposilion has be('n made of other claims 
iu the action. 


71- U.S.—Milton v. XJ. S., C.C.A.La., 
120 F.2d 791—Cox v. Gravoa, 
Kniffht & Grave.s, O.G.A.Va., 55 F. 
2d 217-—U. S. V. Bi^horn Sheep Co., 
O.C.A.Wyo., 276 P. 710. 

3 C.J. p 44'2 note '51. 

72. U.S.—Sheppy v. Stevons, N.Y., 
200 P. S46, 119 C.C.A. 330. 

73. U.S.—State of Washini^ton v. U. 
S., C.C.A.Or., 87 P.2d 4'21, revera- 
ing', D.C., U. S. V. 'Columbia Tlivcr 
Packers Asa’n, ll F.Supp. 675— 
Martin v. National Surcty Co., C. 
C.A.Mo., 85 F.2d 1'35, certiorari 
granted 57 S.Ol. 232, 290 IT.S. '536. 
81 L.Ed. 395, affirmed 57 S.CL. 531, 
300 U.S. 58.8, 81 L.Ed. S22~Werner 
V. Zintmastcr, G.C.A.Pa., 77 F,2d 
74—Coit?, V. Rustgard, C.C.A.Alaska, 
G8 F.2d 316. 

3 C.J. p 44'5 note 66. 

74. U.S.—Hector v. U. S., C.C.A.Okl., 
20 F.2d 845. 

75. U.S.—Potter v. Beal, Mass., 50 
F. 860, 2 C.C.A. 60. 

70, U.S.—Kiehn v. Podge County, C. 
C.A.Minn., 19 F.2d 503. 

77. U.S.—Johnson v. Wilson, C.C.A. 
Nev., 118 F.’2d 557. 

78. U.'S.—Suffgs V. Mutual Ben. 
Health & Accident Ass’n, C.C.A.Okl., 
'115 F.2d 80—Mortgage Loan Co. v. 
Uivingston, C.C.A.MO., 4'5 F.2d '28— 


Baker v. U. S., T>.O.Tdaho, 15 F.Supp. 
082. 

3 C.J. p 465 note 74. 

79. U.S,—fKiehn v. Dodge County, C. 
C.A.Minn., 10 IA2d 603. 

80. U.S.—Loonard v. So<^ony-Vacu- 

um 011 Co., O.C.A.Wla, 130 F.2d 535, 
diamiSHing appeal, 'D.C., 42 F.Supp. 
369—Hunter v. Federal Life In.s. 
Co., C.C.A.Ark., 103 F.2d 192— Coh- 
mo v. Marquozi, C.C.A.Puer Lo Hico, 
94 F.2d 908—Helghle v.. I.e Hoy, C. 
O.A.N.J., 04 F.2d '30— UowIh Tiivi^t- 
hle Stiteh Mach. Co. v. CoUimhia 
BUnd«titeh Mach. Mfg. Corporation, 
'C.C.A.N.y., 80 F,2d 862—United 

Porto Hican Sugar Co, (of i^orto 
■Rico) V. Saldana, C.C.A.Pu(»rto Rteo, 
74 F.2d 400—Pacific Mut. mfe Inn. 
Co. of California v. Andrews, C.C.A, 
lowa, 73 F.2d 839—Colo v, Uuat- 
gard, -C.O.A.Alaska, (58 F.2d 3,16— 
Commonwoalth of Pennaylvanta, to 
Use of Nice Ball Bearing Co., v. 
SLerrett, C.C.A.Pa., 66 F.’2d 881— 
•Cox V. G-raves, Knight & Gravea, C. 
C.A.Va., '56 I'12d '217—Western 

Electric Co. v. Pacent Reproducer 
'Corporation, ■C.C.A.N.Y., 37 F.2d 14 
—Guaranty Tru«t Co. of N(fw York 
V. Alhia Coal Co., 'C.C.A.Minn., 36 
F.2d 34—Gardner v. Grand Boach 
Co., C.C.A.Mich„ 29 F.2d 481—Hor- 
rup V. Stoneham, C.C.A.N.Y., 16 F. 
2d 49—Minnesota & Ontario I^aper 
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(\). V. Swen.son Kvnpornlor Co., 0, 
(\A.MInn., 281 F, 622”-Fanm^rM’ 
Irr, Dlwt. V. New York Trunt Co., C. 
(lA.Ntd)., 280 F. 797. 

3 C.J. p 14 6 noU» 88. 

81. U.S.—La National Plalanera, S. 
C. L. V. Norlh American Fruit 
St('am.ship Corporat Ion, C.C.A.Ala., 
84 F.2d K8U “L('wih Invl.slhn* Stltc^h 
Mach. (“^o. V, ('olumbln HlIndHlUch 
Ma(‘h. Mfg. (\)rpor« t l<m, C.C.A.N. 
r., 80 F.2(i 862. 

3 C.J. p 448 note 03. 

92 . U.S.-—(k)ry UroH. & Co. v. U. S., 

C.(\A.N.Y., 47 F.2(l 007, dlmnlsHing 
appeal, l).C., Tlu^ Mllwaukce 
Brldgis 43 F.2(l n89.--p<*arHon v. 
T-Hgginw, C.t^A.t^al, 31 F.'2d 27, cer¬ 
tiorari denled 50 S.CL 39, 280 U.S. 
503, 74 L.Kd. (511. 

3 C.J, p 166 note 81, 

83. U.S.—Carter v. Powell, <1(':.A. 
Fla., 104 F.2d 128, ndiearing dtmled 
104 F.2d 1012, (j(jrllorarl tUmled 60 
S.Ct. 173, 308 U.S. 611, 84 UEd. 611. 

84. U.S.—Loonard v. Socony-Vaeu- 
um Oil Co., O.O.A.WiH., 130 F.2d 
6'3'5, diHmlHHlng appeal, D.C., 42 F. 
Supp. 369—Jon(‘a v, St. Paul Firo 
& Marine Ins. Co., C.(\A.Te*x., 108 
F.2d 123. 

85. U.S.—Roevat? v. lieardall, 62 S. 
Ct. 1086, 316 U.S, 283, 86 L.Ed. 1478. 

80- U,S.—Reeves v. Bcardall, supra 
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While a decree to account is regarded as inter- 
locutory and not appealable,S7 a decree, which is 
final in the sense that it settles the substantiai mer- 
its of the case, is appealable, although an issue of 
compensation remains to be determined or the de¬ 
cree contains a reference or orders an accounting 
between the parties.^® In this connection, however, 
the proper distinction is that, if the decree disposes 
of all questions within the pleadings, and nothing 
remains but to adjust an account between the par¬ 
ties in the execution of the decree, or there is a 
reference as to a collateral matter only, it is final 
for the purpose of an appeal ;89 but, if a referdnce 
is made for a judicial purpose, as to state an ac¬ 
count between the parties, on which a further de¬ 
cree is to be entered, the decree is merely interloc- 
utory and an appeal will not lie until after the final 
decree.^® 

A judgment, order, or decree which adjudicates 
and settles all the equities and substantiai merits of 
the controversy is final for the purpose of an appeal, 
notwithstanding some incidental or dependent mat¬ 


ter may stili remain for adjustment, or further pro- 
ceedings may be contemplated and necessary in the 
execution of the judgment, order, or decree,^^ al¬ 
though a judgment, order, or decree is not final for 
the purpose of appeal when it does not settle or ad¬ 
judicate all the principies or equities of the cause, 
but only a part of them, or where what is left to be 
done is something more than is necessary in the 
mere execution thereof.^^ 

The pendency of an undetermined collateral or 
ancillary proceeding in the same or another court 
does not affect the finality of a judgment, order, or 
decree so as to render it unappealable,^^ and ordi- 
narily an order or decree, final in its nature, which 
is made in a matter distinet from the general sub- 
ject of litigation, and which afifects only the parties 
to the particular controversy and those whom they 
represent, may be appealed from.94 

Finality as to all parties. The general rule is that 
an appeal will not lie, unless there has been a final 
disposition of the case, not only as to all the issues, 
but also as to all of the parties to the suit.^^ This 


—Modin V. Matson Nav. Co., C.C.A. 
Cal., 128 F,2d 194—Jones v. St 
Paul Pire & Marine Ins. Co., C.C. 
A.Tex., 108 P.2d 123—Collins v. 
Metro-Goldwyn Pictures Corpora¬ 
tion, C.C.A.N.T., 106 P.2d 83, re- 
versing-, D.C., '25 P.Supp. 781. 

The differing' occurrences or traiis- 
actions form the basis of separate 
units of judicial action.—Reeves v. 
Beardall, 62 S.Ct 1085, 316 U.S. 283, 
86 L.Ed. 1478. 

Claims held separate 

(1) Where action was brought on 
a note, and for specific performance 
of contract not to change a will or 
in alternative for damages, and for 
an accounting from one who alleged- 
ly held assets of deceased to which 
plaintift was entitled under the al- 
leged contract, but where the claim 
on note and on the contract arose out 
of wholly separate transactions, 
judgment for deceased’s exeeutor on 
the count for specific performance of 
the contract was a “filnal judgment” 
from which appeal could be taken.— 
Reeves v. Beardall, supra. 

(2) An order granting motion to 
dismiss first and second causes of 
action based on violation of rights 
of privacy was an “appealable order,” 
notwithstanding third cause of action 
alleging malicious libel remained 
standing.—Sidis v. P-R Pub. Corpo¬ 
ration, C.C.A.N.Y., 113 P.2d 806, af- 
firming, D.C., 34 P.Supp. 19, certio¬ 
rari denied 61 S.Ct. 393, 311 U.S. 711, 
85 L.Ed. 462. 

One claim 

Where complaint containing two 
counts set forth only one claim for 


relief, based in 'part on the common 
law and in part on the Securities Act 
of 1933, neither an order granting 
motion to dismiss one count nor 
judgment dismissing such count 
leaving the other pending would be 
an appealable “final decision” of the 
district court.—^Wright v. Gibson, C. 
'C.A.Cal., 128 P.2d 865, dismissing ap¬ 
peal, D.C., 39 P.Supp. 980. 

87. U.S.—Miller Hateheries v. Buck- 
eye Incubator Co., C.C.A.Mo., 41 P. 
2d 619. 

1 C.J. p 647 note 84. 

Accotmtiiig 

(1) A decree determining the right 
to an account and settling the prin¬ 
cipies on which the account should 
be 'taken has been held interlocutory 
and not appealable.—Pittsburgh, C. 
& St. L. R. Co. V. Baltimore & O. R. 
Co., Ohio, 61 P. 705, 10 C.C.A. 20. 

(2) A decree requiring the pay- 
ment of moneys or property into 
court for preservation, or the setting 
aside of conveyances has been held 
interlocutory.—Pulliam v. Christian, 
Va., 6 How. 209, 12 L.Ed. 40-8. 

88. 'U.S.—U. S. V. 243.22 Acres of 
Land in Town of Babylon, Suffolk 
County, C.C.A.N.Y., 129 P.'2d 678, 
affirming, D.C., U. S. v. 243.22 Acres 
of Land Situate in Village of 
Parmingdale, Town of Babylon, 
Suffolk County, State of New York, ■ 
41 P.Supp. 469, aiiirming 41 P. 
Supp. 805, affirming 43 P.Supp. 561, 
dismissing appeal 43 P.Supp. 805. 

3 C.J. p 449 note 94. 

Rsscission of contract 

A decree rescinding a Contract of 
sale was fiLnal as to all matters per- 
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taining to it, so as to require an ap¬ 
peal based on the time of its rendi- 
tion for review of failure to give 
personal judgment, notwithstanding 
matters reserved for findings by the 
master and a decree thereon.—Mayer 
V. White, C.C.A.Kan., 12 P.2d 710. 

89. U.S.—Marian Coal Co. v. Peale, 
Pa., 204 F. 161, 122 C.C.A. 397, cer¬ 
tiorari denied 33 S.Ct. 1050, 229 U. 
S. 623, 57 L.Ed. 1355. 

3 C.J. p 449 note 95. 

90. U.S.—Dodge Mfg. Co. v. Patten, 
C.C.A.Ind., 43 F.2d 472—Steel & 
Tube Co. of America v. Dingess 
Rum Coal Co., C.C.A.W.Va., '3 F.2d 
805—Rauer v. Hatfield, C.C.A.Cal., 
295 P. 48—Myles Standish Mfg. Co. 
V. Champion Spark Plug Co., C.C. 
A.Neb., '282 P. 9 61. 

3 C.J. p 449 note 96. 

91. U.S.—Sanders v. Bluefield Wa- 
terworks & Improvement Co., W. 
Va., 106 P. 587, 45 C.C.A. 475. 

92. U.S.—Craighead v. Wilson, La., 
18 How. 199, 15 'L.Ed. 332. 

93. U.S.—Mica Insulator Co. v. Com- 
mercial Mica Co., C.C.Ill., 157 P. 
92—West V. East Coast Cedar Co., 
N.C., 113 P. 742, 51 C.C.A. 416. 

94. U.S.—Rector v. U. S., C.C.A. 
Okl., 20 F.2d 845—Voorhies v. U. S., 
C.C.A.La., 299 P. 2 75. 

3 C.J. p 451 note 8. 

95. U.S.—In re Prindible, C.C.A.Pa., 
116 F.2d 21, reversing, D.C., 31 P. 
Supp. 511—Cosme v. Marquez, C.C. 
A.Puerto Rico, 94 F.2d 908—Cole v. 
Rustgard, C.C.A.Alaska, 68 P.2d 316 
—Commonwealth of Pennsylvania, 
to Use of Nice Ball Bea,ring Co., v. 
Sterrett, C.C.A.Pa., 66 F.2d 881 — 
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rule does not apply, however, where a judgment or 
decree is final as to ali who havc bcen made parties 
and who have been served with process or appeared, 
although there has been no disposition as to stran- 
gers to the suit or persons who, although named as 
parties, have not appeared or been served.^^ There 
are some cases in which it has been held that a de¬ 
cree may be final for the purpose of appeal as to 
one or more of scvcral parties in favor of or against 
whom it finally settlcs the coiitrovcrsy, although it 
is interlocutory as to others, as where it disposes of 
every ground of contention between the parties, ex- 
cept as to the ascertainment of an amount in a mat- 
ter separable from the other subjects of coiitrovcrsy 
and relating only to some of defendants, although 
retained for the determination of such separable 
matter,^*^ or where it extinguishes every interest 
which the parties appcaling have in the controversy, 
although it leaves matters undetermined as to oth- 
ers,^^ and it has been held that a judgment or de¬ 
cree dismissing the action or bili as to less than all 
of several defendants, or a nonsuit as to one of sev- 
eral defendants, is not final so as to permit an ap¬ 
peal, although, where there is but one issue in the 
case, and a dismissal as to one party will have the 
cffect of finding the other liable, a dismissal as to 
such party may be considered a final decree for pur- 
poses of appcalr^ 

Void judgments, ete, Judgmcnts, orders, or dc- 
crecs which are absolutely void for want of juris- 


diction have been held not appealable.2 

DiscTdioncLry action and 'matters of pracHce. 
While, as a general rulc, an appeal will not lie from 
or to the action of a court in the cxcrcisc of its 
purely cliscretionary powcr,^ although a malter may 
be addressed to Ihc discretion of ihc lowcr court, 
if that discretion is not absolute but is a Icgal clis- 
cretion to bc cxerciscd in accordancc with cstab- 
lishcd rulcs of law or principies of equity, the de- 
cision of the court is appealablc to the extent that 
it may bc rcvicwcd for the purpose of determining 
whether there has been an abuse of discretion af- 
fccting a substantial right of the party comjilain- 
ing.^ An order hxing an allowancc has been held 
appealable notwithstanding the amount lay within 
the discretion of the trial court.® Orders inv()lving 
mere questions of practice or proccdure are usually 
within the discretion of the trial court or judgc, and 
are not appealable.® 

(2) Dccisions as to Particular Matters 

The rules determinfng whether a Judgment, order, 
or decree Is final In the sense that It Is appealable have 
been applled as to questions of widely variant character 
arising elther before, during, or after trial. 

Where dccisions are cither interlocutory or dis- 
cretionary, appcals have been held not lo lie to the 
Circuit courts of appcals from onlers or dccisions 
as to dockcts, calendars, ctc.,"^ or from an order con- 
solidating two or more aclions,^ but an appeal lies 


Oox V. Graves, Knight &. Graves, 
C.C.A.Va., 65 F.2d 217—Western 
Electric Co. v. Pacent Reproducer 
'Corporation, C.C.A.K.Y., 37 F.2d 14 
—^Herrup v. Stoneham, CO.A.N.T., 
15 F.'2d 49. 

3 O.J. 'p 462 note 62. 

90. U.S.—Hooven, Owens & Rentsch- 
ler Co. V. John Feathorstone's Sons, 
Mo., 111 F. 81, 49 C.C.A. 229, re- 
veralng, C.C., 99 F. 180. 

3 CJ. p 463 note 64. 

97. U.S.—^Curtis V. Connly, O.C.A.R. 
L, 264 F. 650, affirminff, D.C., Cur¬ 
tis V. Metcalf, 259 F. 9'61, and af- 
flrmed 42 S.Ct 100, 2'57 U.S. 260, 
66 U.Ed. 222. 

3 O.J. p 464 notes 65, 67. 

98. U.S.—Thompson v. Murphy, C. 
O.A.Mo., n F.2d '38. 

3 O.J, p 464 note 68. 

99. U.S.—Atwater v. North. Ameri¬ 
can Ooal -Corporation, C.C.A.N.Y., 
'111 F.2d 126—Shultz v. Manufac- 
turers & Traders Trust Oo., C.C.A. 
N.Y., 103 F.2d 771—Thompson v. 
Murphy, €.C.A.Mo., 93 F.'2d 38— 
Bush V. Leach, C.C.A.N.Y., 22 F.2d 
296. 

3 'O.J. 'p 464 note 68. 

1. U.S.—McGill V. -Commercial Un-i 


ion Aasur. Oo. Limited, of London, 
England, aC.A.S.C., 5 I^.2d 689. 
Admlsslon of liahllity If other not 
llahle 

In an action against two Insurance 
companles, in which one company'8 
answer and cross blll in offect ad- 
mitted that it was liahle if tho sec- 
ond company was not llablo, a decree 
dismissing* the blll as to the second 
company was a llnal appealable de¬ 
cree.—McGill V. Commercial Union 
Assur. Co., Limited of London, Eng- 
land, supra. 

2. U.S.—^"United Porto Rican Sugar 
Co. V. Del Toro, C.'C.A.l->ucrto Rico, 
80 F,2d 14—De Mayo v. U. S., C. 
C.A.MO,, 68 F.2d 231. 

3, U.S.—Federal Land Bank of 
Springfield v. Hansen, C.C.A.N.Y., 
11'3 F.2d 82—First Trust & Sav- 
Ings Bank v. lowa-Wisconsin 
Bridge Co., C.C.A.Iowa, 98 F.2d 416, 
affirming, D.'C., Bechtel Trust Co. 
V. lowa-Wisconsin Bridge Co., 19 
F.Supp. 127, and certiorari denied 
Phoenix Finance Corporation v. 
lowa-Wisconsin Bridge Co., '59 S. 
Ct 243, 306 U.S. 650, 88 L.Ed. 420, 
rehearing denied 69 S.Ct. 356, 305 

U. S. 676. .8'3 L-Ed. 437—Barceloux 

V. Buffum, C.C.A.Cal., 51 F.2d 8'2— 
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Steinfur Patents Corporation v. 
Moyerson, C.C.A., 41) F.2d 765— 
BarneUt v. Conklln, C.C.A.Mo., 268 
F. 177, certiorari denied 41 S.Ct. 
375, 265 TT.S. 670, 65 L.Ed. 791— 
Central Trust Oo. of New York v. 

U, S. Llght & Heatlng €o., N.Y., 
233 F. 420, 147 C.C.A. 356. 

3 'O.J. p 168 note 93. 

4. U.S.—tUUerHOn v. .lohn 'Hancock 

Mut. I4lfe tiiH. Co. of Boston, Masa, 
CCtA.Towa, 116 F.2d 148—Schram 

V. I>oole, O.C.A.Cal., 97 F.2d 560. 

3 C.J. p 472 note 10. 

B. U.S.—Cohan v. Rlchmond, C.C,A. 
N.Y., 86 F.2d 680. 

6. U.S,—Wllmolh V, Ilamllton, Pa., 
127 F. 48, 61 aO.A, 681. 

7. U.S.—Wcaver v. Atlas Oil Co., C. 
C.A.La., 59 F.2d 847—Sehendel v. 
McOee, C.C.A.Minn., 300 F. 273. 

3 O.J. p 472 note 12. 

Transfer» between law and equity as 
appealable Interlocutory order» »ee 
infra 5 201. 

8- U.S.—Adler V. Seaman, €.aA.Mo., 
‘2'66 F. 828, certiorari denied Sea¬ 
man V. Adier, 41 S.Ct. 218, 264 U. 

S. 655, 65 'L.Ed, 460, and appeal dls- 
miaaed 41 S.Ct 320, 264 U.S. M, 
65 L.Ed. 443. 

3 C.J. p 47‘3 note 17. 
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from such an order where the circumstances are 
such as to render it final.® 

Conducf of trial, etc. As a general rule no ap- 
peal lies from orders and decisions of the court 
pendente lite as to the conduct of the trial, 
ordinarily, an order granting or refusing to grant 
a motion for a continuance, postponement, adjotirn- 
ment, or stay of proceedings is not appealable, ei- 
ther because it is not final or because it is a discre- 
tionary order,li and the proper remedy of a party 
prejudiced by a stay of proceedings is by applica- 
tion for a mandamus to compel the court to pro- 
cced.^^ However, an order suspending proceedings 
and staying the action is appealable where it in ef- 
fect amounts to a final disposition of the contro- 
versy,^3 or where it can be considered to be one 
granting an injunction and thus within the purview 
of Judicial Code § 129, 28 U.S.C.A. § 227, discussed 
infra § 291. 


Parties and process, While it is the general rule 
that interlocutory orders overruling or sustaining 
objections as to parties, directing, permitting, or re¬ 
fusing an amendment as to parties, or a substitu- 
tion or addition of parties, or an order denying a 
motion to vacate such an order, are not appeal¬ 
able,an order directing that several plaintiffs be 
dismissed as parties has been held a final order as 
to those plaintifTs.ls 

Ordinarily an appeal will not lie from an inter¬ 
locutory or discretionary order or decree overruling 
a motion to quash or set aside the writ or summons 
in an action or the Service thereof,^® but appeals 
have been sustained from orders quashing or setting 
aside the writ or summons, or the Service or return 
thereof,i7 except where such orders did not consti¬ 
tute final decisions.is 

Pleadlngs. Generally an appeal will not lie before 
final judgment for the review of interlocutory or 


9. U.S.—Adler v. Seaman, supra. 
Ssceiversliip 

An order consolidating: two suits. 
and makingr one subordinate to the 
other as an intervention, over 'the 
objection of complainant in the sub- 
ordinated suit, and also extending- 
the receivership in his suit to the 
other, is final and appealable.—Ad¬ 
ler V. Seaman, supra. 

10. U.S.—Silver v. hTew York Life 

Ins. Co., C.C.A.I11., 116 F.2d 59. 

Orders relating to: 

(1) Ttight 'to open and close argu- 
ment—Silver v. New York Life Ins. 
Co., supra. 

(2) Reception of evidence.—^Wil- 
moth v. Hamilton, Pa., 127 P. 48, 61 
C.C.A. 584. 

(3) Right to trial by jury.—Beau- 
nit Mills V. Eday Pabric Sales Cor¬ 
poration, •C.C.A.N.Y., 124 P2d 553. 
DiscLualljSlcatioxL of trial Judge 

(1) Orders denying the substitu- 
tion of a new judge are not appeal- 
a>)le.—Baltuff v. U. S., C.C.A.Wash., 
3’5 P.2d 507—McColgan v. Lineker, C. 
C.A.CaL, 289 P. 2'5 3, 

(2) An order denying the sufficien- 
•cy of a disqualifying aifidavit filed 
against a judge is appealable.—Min- 
iiesota & Ontarzo Paper Co. v. Moly- 
neaux, C.C.A.Minn.. 70 F.'2d 545. 

(3) The error of a district judge 
in passing on the legal sufficiency of 
an affidavit of disqualification may 
not be corrected by application to 
senior Circuit judge to exercise his 
power of designation, but may be 
remedied by appeal to the Circuit 
court of appeals from the final judg¬ 
ment in the causej—In^ re Wingert, 
JD.C.Md., 2*2 F-Supp. 483. 

11. U.S."—Shanferoke Coal &,Supply 

Corporation v. Westchester Service 

36 C. J.S.—15 


Corporation, N.Y., 55 S.Ct. 3T3, 293 

U. S. 449, 79 L.-Ed. 583, affirming, 

C.C.A., 70 P.2d 297, certiorari 

granted 55 S.Ct. 95, 293 U.S. 541. 79 
L.Ed. 647—Triangle Conduit & Oa- 
ble Co. V. National Electric Prod¬ 
ucts Corporation, C.C.A.Mich., 127 
F,2d 624—Cover v. Schwartz, C.C. 
A,N.Y., 112 P.2d 566, dismissing ap¬ 
peal, D.C., 30 P.Supp. 261—Zalatu- 
ka V. Metropolitan Life Ins. Co., C. 
C.A.Wis., 108 P.2d 405—^Bedgisoff 

V. Cushman, C.C.A.Wash., 12 F.2d 
667. 

3 C.J. p 47'3 note 26. 

.12. U.S.—Barber Asphalt Pav. Co. v. 
Morris, Minn., 13'2 F. 94o, 66 C.C.A. 
'55, 67 L.R.A. 761. 

13. U.S.—^Hickey v. Johnson, C.C.A. 
Okl., 9 F.2d 498, mandamus granted 
Hickey v, Williams, 22 P.2d 787. 

14. U.S.—QDeckert v. Independence 
Shares Corporation, Pa., 61 S.Ct. 
229, 311 U.S. 282, 85 L.Ed. '189, re- 
versing Independence Shares Cor¬ 
poration V. Deckert, 108 P.2d 51, 
reversing, D.C., Deckert v. Inde¬ 
pendence Shares Corporation, 27, F. 
Supp. 763, certiorari granted 60 S. 
Ct. 715, 309 U.S. 648, 84 'L.Ed. 1000 
and Deckert v- Pennsylvania Co, 
for Insurance on Lives and, Grant¬ 
ing Annuities, 60 S.Ct. 716, 309 U. 
S. 648, 84 L.Ed. 1000—^Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities v. Deckert, C. 
C.A.Pa., 123 F.2d 979, reversing, D. 
C., Deckert v. Independence Shares 
Corporation, 39 F.Supp. 592—Hun- 
teman v. New Orleans Public Serv¬ 
ice, C.C.A.La., 119 F.2d 465, cer¬ 
tiorari denied 63 S.Ct. 89, 314 U.S. 
647, 86 L.Ed. 519-^Atwood. v. Na¬ 
tional Bank of Liina,' C.C.A. Ohio, 
115 F.2d 861—Van Cott v. Marion 
De Vries, Ihc., C.C.A.N.Y., 37 F.'2d 
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48—Central California Canneries 
Co. V. Dunkley Co., C.C.A.CaL, 283 
F. 406, dismissing appeal, D.C., 
Dunkley Co. v, Central California 
Canneries Co., 277 F. 1001—Sump- 
ter Lumber Co. v. Sound Timber 
Co., Wash., 257 F. 408, 168 C.C.A. 
448. 

15. U.S.—^Baird v. Peoples Bank & 
Trust Co. of Westfield, C.C.A.N.J., 
120 P.2d 1001, affirming, D.C.N.J., 
1 F.R.D. 392. 

16. U.S.—Street & Smith Publica- 
tions V. Spikes, C.C.A.Tex., 107 F. 
2d 755. 

17- U.S.—Wisconsin Mut. Ins. Co. v. 
Western Mut. Pire Ins. Co., C.C.A. 
Wis., 107 F.2d 402—E. I. Du Pont 
De Nemours & Co. v. Byrnes, C.C. 
A.N.Y., 101 F,2d 14—Henderson v. 
Richardson Co., C.C.A.W.Va., 25 P. 
2d 22-5—Mandel Bros. v. Victory 
Belt Co., C.C.A.I11., 15 P.2d 610. 

18p U.S.—Cole V. Rustgard, C.C.A. 

Alaska, 68 F.2d 316. 

3 C.J. p 479 note 8G. 

Action. not djLsmissed 

An order which quashes the Serv¬ 
ice of a writ of scire facias by pub- 
lication to revive a judgment, with- 
out determining that the writ may 
not be otherwise served, and with- 
out dismissing the action, is not a 
final decision and is not reviewable 
by writ of error.—Collin County Nat. 
Bank of McKinney, Tex. v. Hughes, 
Colo., 152 F. 414, 81 C.C.A. 556, re- 
hearlng denied 155 F. -389, 83 C.C.A. 
661. 

Bili or complalnt 

An appeal will not lie from an or¬ 
der or decree setting aside or refus¬ 
ing to set aside the Service of a bili 
or complalnt.—^Moss v. Kansas City 
Life Ins. Co., C.C.A.M 0 ., 96 F.2d 108. 


I 
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discretionary orders or decisions with respect to 
pleadings,^^ such as rulings relating to amendments 
or supplemental pleadings,20 demurrers and excep- 
tions,21 and motions to dismiss or strike a plead- 
ing,22 such order or decree is appealable if it 
also dismisses the suit or othcrwise finally disposcs 


of it as to thc parly complaining.^^ 

Intcrvcntion and intcrplcadcr. The gencral nile 
is that an intcrlocutory or discretionary order or de- 
cree permitting or refusing to pennit inlervention 
in thc causc is not appealable,-'^ this heing the riilc 


19. U.S.—Atwood V. National Bank 
of 'Lima, C.C.A.Ohio, '115 F.2d 861— 
Atehison, T. & S. F. Ry. Co. v. A. 

B. C. Fireproof Warehouse Co., C. 

C. A.MO., 82 F.2d '505, certiorari de- 
nied A. B. C. Fireproof Warehouse 
Co. V. Atehison, T. & S. F. Ry. Co., 
57 S.Ct. 17, 299 U.S. 555, 81 L.Ed. 
409. 

Judg'ixieixt on pleadiugris 

An order granting or refusing a 
motion for judgment on the pload- 
ings has heen held not appealable, 
but reviewable only on appeal from 
the final judgment.—Specr v. Rural 
Special School List No. '50 of Norph^ 
let, Union County, C.O.A.Ark., 100 F. 
2d 202—Fidelity «Ss Casualty Co, of 
New York v. Turby, 0.'C.A.Pa., 81 F. 
2d 229. 

20. U.S.—^Werner v. Zintmaster, O. 

C. A.Pa., 77 F.2d 74—Goodyear Tire 

& Rubber Co. v. Overman Cushion 
Tire Co., C.C.A.Ohio, '66 F.2d 81, 
certiorari deniod '54 S.Ct. 121, 290 
U.S. 6.81, 78 L.Ed. '587—Pioneer 

Grain Corporation v. Chicago, 3M. & 
•St P. Ry. Co., C.C.A.Minn., 41 F.2d 
4'S9, certiorari denled 51 S.Ct. 86, 
282 U.S. 883, 7'5 L.Ed. 779—Beono- 
my Puse & Mfg. Co. v. Killark 
Electric Mfg. Co., Mo., 236 F. HO, 
148 C.C.A. 614—Hodges v. Kimball, 
Va., 91 F. 815, 34 C.C.A. 103. 

3 C.J. p 480 note 1. 

21. U.S.—Dieckmann v. U. S., C.C.A. 
Ind., '88 F.2d 902—Lockhart v. New 
York 'Life Ins. Co., C.C.A.N.C., 71 
P.2d 684—Lye v. Farm Mortg. Inv. 
Oo. of Topeka, C.C.A.Kan., 70 F.2d 
514—Dyar v. McCandless, C.C.A.S. 

D. , '3'3 P.2d '678. 

3 C.J. p 481 note 8. 

Demnrrer sastalned as to one de. 
fexidaut 

An order sustaining a demurrer, 
even if treated as dismissing the ac- 
tion as against the demurring de¬ 
fendant, would not be appealable as 
a final judgment, whert» the com- 
plaint sought to allege a joint cause 
of action against both dofendants.— 
Lockhart v. New York Life Ins. -Co., 
aC.A.N.C., 71 F.2d ,684. 

IVeave to amend 

(1) The rule is especially applica- 
ble -w-here leave to amend is grant- 
ed.—^American Broadeasting Oo. v. 
Wahl 'Co., C.C.A.N.Y., 121 F.2d 412, 
reversing, D.C., 36 F.Supp. 167—^At- 
water v. North American Coal Cor¬ 
poration, C.O.A.N.Y., 111 F.'2d 1'26— 
Cory Bros. & Co. v. U. S., C.C.A.N.Y., 
47 P.2d 607, dismissing appeal, D.C., 
The Milwaukee Bridge, 43 F.2d 589— 


Western Electric Co. v. Pacent Rc- 
producer Corporation, C.C.A.N.Y., 37 
F.2d 14. 

(2) At Icast, no appeal can be tak- 
en before expiration of the time to 
amend.—Western Electric -Co. v. Pac¬ 
ent Reproducer Corporation, supra. 

22. U.S.—Ponnsylvania -Co. for In- 
surances on I^ive.s and Oranting 
Annuitles v, Leckert, C.C.A.r>a.. 123 
F.2d 979, reversing, T).C., De<^kert 
V. Independence Shares Corpora¬ 
tion, '3.0 F.Supp. 592 —Florian v. U. 
S., C.C.A.Ill., 114 P.2d 990, rcversi^d 
on other ground.s U. -S. v. Florian, 
61 S.Ct. 71-3, 312 U.S. 656, 8-5 'L.lOd. 
1105, rehoaring denied 61 S.Ct. 738, 
313 U.S. 715, 85 L.Ed. 114'5—Cono 
V. Rorick, C.C.A.Fla., 112 F.2d 804 
—Ritter v. Wyoga Gas & Oil Cor¬ 
poration. CC.A.Pa., 110 F.2d 524, 
dismi.ssing appeal, Tl.C., Wyoga 
Gas St. Oil Corporation v. Sdiraek, 
27 F.Supp. 35, adherlng to 29 F. 
Supp. 582, and certiorari denied 
Ritter v. Wyoga Gas Sc 011 -Corpo¬ 
ration, 61 S.Ct. 29, 311 U.S, 660, 
85 L.Ed. 430—TT. S, v. Adler-s 
Croamery, C.C.A.N.T., 110 F.2d 482, 
certiorari denied Adler's Creamery 
V. TT. S„ 61 S.Ct. 12, '311 U.S. 657. 
85 L Ei. 421—Gillespie v. Sehram, 
C.C.A.Mleh.. 108 F.2(l 39—ShuKz v. 
Manufae.turers Traders Trxist 
Co., 'C.C.A.N.Y., 103 F.2d 771—Met¬ 
ropolitan Ijifft Tns. Co. V. Banion, 

C. C.A. Wyo., 86 F.2d 886—Paci An 
Mut. Life Ina. Co. of Callfornla v. 
Andrews, C.-C.A.Towa, 73 IA2d 839 
—SchafCran v. Mt. Yernon-Wood- 
berry Mills, C.C.A.N.J., 70 F.2d 903, 
94 A.L.R. 6-43—U. S. v. 'Continental 
Casualty Co., C.C.A.N.T., 09 P.2d' 
107—Dyar v. McCandle.s.a, C.C.A.S. 

D. , '33 F.2d 578—Pieree v. National 
Bank of Commereo In St. TjOuIs, C. 

C. A.MO., '282 F. 100—Gladys Belle 
Oil Co. V. Mackey, Okl, 216 F. 120, 
132 C.C.A. 373, dismissing appeal, 

D. O., U S. V. Maekey, 214 F. 137. 
3^nle applied to cotuiterolalm, eto. 
U.S.—Kneberg v. H. L. Groen Co., <\ 

'C.A.Ill., 89 F.2d 100—Pioneer Grain 
Corporation v. Chieago, M. t<2r. St. P. 
Ry. Co., C.C.AMinn., 42 ie.2d 1009. 

23. U.S.—Jefferson Electric Co. y. 
Sola Electric'Co., O.C.A.-Ill., 122 IA 
2d 124—Moreno v. IT. S., -C.C.A. 
Mass., 120 F.2d 128, afflrmlng, D.C., 
.3-0 F.Supp. 657—Dye v. Farm 

Mortg. Inv. Co. of Topeka, C.C.A. 
Kan., 70 F.3d 514—City of Waco, 
Tex. V. U S. Fidelity & Guaranty 
Co., 'C.-C.ATex., 67 P.2d 785, cer¬ 
tiorari granted 54 S.Ct. 7'15, '292 U. 

99/q 


S. 618, 78 Tj.Ed. M76, r(‘vervS(‘d on 
other grounds 55 S.tU. 6, 29:i U.S. 
110, 79 L.Ed. 244—irodgcH v. Kim¬ 
ball, Va., '91 F. Sin, 34 C.C.A. 103— 
Radio Corporation of Amtu-iea, v. 
J. H. Bunncll Sc Co., C.C.A.N.Y., 
298 F. 62. 

3 'C.J, p 489 note 36. 

Dismlssal or grant of motion 

Wherc a coinpla.int set.s forth, in 
.separato eounl.s, .separate elniin.s for 
reliof, a judgment dl.Mml.sslng ono. of 
tho counUs is a *‘Anal disdsion” and 
U appealable, but an ovdvr which 
merely grants a rnotion to that er{'ect 
is not a Anal d(H>islon and is not ap- 
p('ala,ble.—AVright v. Cib.son, C.C.A. 
Oal, 12(S E.2(l 865, dismissing api)eal, 
D.C., SO F.Supp. 980. 

Right to file supplemental pleadlng 

(1) An order grantin/r b^ave to flle 
a supplemental bili Is mdther Anal 
nor appealable,—■(b)nUnentftl Oil Co. 
V. Osag(^ Oil Se. ReAnirjg C.C.A. 
Okl., '57 F.2d 527, eerllornri d(*nb‘d 53 
S.-t^t. 3 7, 287 TT.S. 616, 77 L.Ed. 536. 

(2) But an order denylttg sueh 
leavo 1 h Anal atid ai)p('a]al)le, at b‘aat 
wluTe relbd' e;in bi> grnriled only by 
a supplemental bllb-^ConlInenial 011 
Co. V. Osago Oil Se. Rellning Co., su¬ 
pra,. 

Dismissing amended and supplemem. 
tal biU»; oross bilis 

(1) An oi'der dismissing amended 
anu suppleimmtal bilis of e.ornplalnt 
in equlty is Anal and appealable.- 
Johnson v. Ilc^rton, C.C.A.Nev., 63 F. 
2a 950. 

(2) ilbwover, U has been ludd that, 

wheni a erosa Idll or eross <‘oinplalnt 
Is dlMmlssecl, the (jrdtu' or deeree is 
not appealaltle before Anal determin¬ 
at ion on (ho orlginal blll or eom- 
pbUnt'.--lOrimry v. (bmlrnl Trust <-o., 
Ohlo, 201 F. 965, 3 23 287. 

24. U.H,—ibdmer v. fJtiaranty Trust 

■Co. of New York, C.C.A.N.VA, 111 
F.'2d 115—'Kenm‘dy v. Bethlehem 
Kteel Co., C.C.A.Da., 102 F.2(l 111— 
Blumgart v. ,Sl. T.ouls San Fran- 
(dseo Ry. Co., C.C.A.Mo.. 94 F.2cl 
712, e(‘rlIorarI (bmifal 58 R.Ct. 1041, 
304 U.S. 667, 82 L.Ed. 1533-Maek- 
ey V. -City of Llttle Roek, C.<\A. 
Ark., 94 F.2d 64 6, «'ortlorari denied 
58 H.Ct. 1056. 304 U.S. 582, 82 'L. 
Ed, '1544—Alkt*n v. Cormdl, C.C.A. 
Tex., 90 F.2d 567—State of Wash¬ 
ington V. U. S.. -C.C.A.Gr., 87 F.2d 
421, reversing, 'D.C., u. S. v. Cc- 
lumbla River PaAkers Ass'rt, 11 F. 
Supp. 675—San Antonio Utilities 
League v. SouthwostBrn liell Tele- 
phone Co., C*O.A.Tex., .80 F.2<1 684, 
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even as ag-ainst a petitioner denied the right to 'in- 
tervene where the petition is addressed to the sound 
discretion of the court.^s Where, however, the 
right of petitioner or applicant to intervene is abso¬ 
lute, or the denial amounts to a final denial of re- 
lief, the decision is reviewable,26 and a judgment or 
decree on an iritervening complaint or petition is 


final and appealable if it substantially and complete- 
ly determines the rights of the parties. 

Orders or decrees on interpleaders are appealable 
where they dismiss the same or otherwise finally de- 
termine the rights of the parties but it is other¬ 
wise where they are merely interlocutory.^® 

Ahatement and revival of actiorus. While a judg- 


certiorari denied 57 S.Ct, 783» '301 

U. S. 6S'2. 81 jL.Ed. 1'340—Jenkins 

Petroleum Process Co. v. Credit 
Alliance Corporation, C.C.A.Okl., 83 
F.2d 532—Stallings v. Conn, C.C. 
A-Ala., 74 P.2d 189—Baker v. Spo- 
kane Sav. Bank, C.C.A.Wash., 71 
P.’2d 487, affirmmg", D.C., '5 P.Supp. 
538—Sheplierd v. St. 'Louis Public 
Service Co., C.C.A.Mo., 64 F.2d 612 
—Liupfer V. Carlton, for TJse and 
Benefit of Board of Public Instruc- 
tion of Dade County, C.C.A.Fla., 64 
F.2d 272—^Elkins v. First Nat. 
Bank, O.G.A.W.Va., 43 F.2d 777— 
Board of Drainag^e Com'rs of Pen- 
der County Drainage Dist. No. 4 v. 
Lafayette Southside Bank of St. 
Louis, C.C.A.N.a, 27 P.2d 286— 
0’'Connell v. Pacific Gas & Electric 
Co., C.C.A.Cal., 19 F.2d 460—Palmer 

V. Bankers’ Trust Co., C.C.A.Colo., 
12 F.2d 747—McKee v. Brezell, C. 

C. A.Okl., ‘284 F. 554—Fink v. Bay 
Shore Terminal Co., Va., 144 F. 
837, 75 C.C.A. 665, affirmed 27 S.Ct. 
777, 203 U.S. 577, 51 L.Ed. '325. 

3 C.J. p 477 note 79, p 469 note 96 [e] 
(1), p 640 note 18. 

25. U.S.—Rowan v. Harburney Oil 
Co., C.CA.Kan., 91 F.2d 122—Bur- 
row V. 'Citizens' State Bank, C.C.A. 
Miss., 74 P.2d 929—Board of 
Com'rs of Sweetwater County, 
Wyo., V. Bernardin, C.C.A.Wyo., 74 
F.2d 809, certiorari denied 55 S.Ct. 
64-5, 295 U.S. 731, 79 L.Ed. 1680— 
Demulso Corporation v, Tretolite 
Co., C.C.A.Okl., 74 F.2d SOS, dis- 
missing appeal, D.C., Tretolite Co., 
V. Darby Petroleum Corporation, 5 j 
P.Supp. 445—Bethlehem Steel Co. 
V. International Combustion Engi- 
neering Corporation, C.C.A.N.T., 68 
F.2d 952—U. S. v. Radice, C.C.A. 
N.Y., 40 P.2d 445—^County Drainage 
Dist No. 4 V. Lafayette Southside 
Bank of St. Louis, C.C.A.N.C., 27 
F.'2d 286—Farmers’ & Merchants’ 
Bank of Phoenix, Ariz. v. Arizona 
Mut Savings & Loan Ass'n, Ariz., 
220 P, 1, 135 C.C.A. 677, affirming, 

D. C., Clark v. Arizona Mut Savings 
& 'Loan Ass'n, '217 P. 640, and cer¬ 
tiorari denied Farmers' & Mer¬ 
chants' Bank of Phoenix v. Arizona 
Mut Savings & Loan Ass’n, 35 S. 
Ct 791, 238 U.S. 628, 59 L.Ed. 1496 
—Central Trust Co. of New Tork 
v. Chicago, R. I. & P. R. Co., N.Y., 
218 F. 336, 1'34 C.C.A. 144. 

D.C.—^Vertner v. Vertner, 63 App.D. 

C. 179, 70 F.2d 7«3. 

3 C.J. p 478 note 82. 


3w U.S.—In re Dolcater, O.C.A.N.Y., 
106 P.2d 30, dismissing appeal, D, 
C., Dolcater v. Manufacturers & 
Traders Trust Co., 25 F.Supp. 637 
—Schmidt v. U. S., C.C.A.Wash., 
102 P.2d 589, certiorari denied 60 
S.Ct 83, 308 U.S. 569, 84 L.Ed. 478, 
and Northern Pac. R. Co., by 
Schmidt v. U. S., 60 S.Ct 83, 308 
U.S. 569, 84 L.Ed. 478—Blumgart v. 
St Louis-San Francisco Ry. Co., 
C-C.A.Mo., 94 F.2d 712, certiorari 
denied '58 S.Ct 1041, -304 U.S. '567, 
82 L.Ed. 1533—Rowan v, Harbur¬ 
ney Oil Co., C.C.A.Kan., 91 F.-2d 
'122—State of Washington v. U. S., 
C.C.A.Or., 87 F.'2d 421, reversing, 
U.C., U. S. V. Columbia River Pack- 
ers Ass’n, 11 F.Supp. 675—San An¬ 
tonio Utilities League v. South- 
western Bell Telephone Co., C.C.A. 
Tex., 86 F.2d 584, certiorari denied 
67 S.Ct 783, 301 U.S. 682, 81 L.Ed. 
1340—Jenkins Petroleum Process 
Co. V. Credit Alliance Corporation, 
C.C.A.Okl.. 83 F.2d 532—Burrow v. 
Citizens’ State Bank, C.C.A.Miss., 
74 F.2d 929—Board of Com’rs of 
Sweetwater County, Wyo., v. Bern¬ 
ardin, C.C.A.Wyo., 74 F.2d 809, cer¬ 
tiorari denied 55 S.Ct 645, 295 U.S. 
731, 79 L.Ed. 1680—^Demulso Corpo¬ 
ration V. Tretolite Co., C.C.A.Okl., 74 
F.2d 805, dismissing appeal Treto¬ 
lite Co. V. Darby Petroleum Corpo¬ 
ration, D.C., 5 P.Supp. 445—Shep- 
herd V. St. Louis Public Service Co., 
C.C.A.MO., 64 F.2d 612—^tna Casu- 
alty & Surety Co. v. American Sure- 
ty Co. of New York, C.C.A.W.Va.. 64 
F.2d '577—Long v. Stites, C.C.A.Ky., 
63 P.2d 8'55, certiorari denied 54 S. 
Ct 59, 290 U.S. 640. 78 L Ed. 556— 
Deering v. Stites, C.C.A.Ky., 63 F. 
2d 855, certiorari denied 54 S.Ct. 
59, 290 U.S. 640, 78 'L.Ed. 55 6— 
Universal Ins. Co. v. Old Time Mo- 
lasses Co., C.C.A.La., 46 F.'2d 92 5— 
U. S. V. Radice, C.C.A.N.Y., 40 F.2d 
44’5—Bankers' Trust Co. v. Virginia 
Ry. & Power Co., C.C.A.Va., 273 P. 
999, reversing, D.C., Metropolitan 
Trust Co. of City of New York v. 
Richmond Passenger & Power Co., 
271 P. '38, and certiorari denied 
Virginia Ry. & Power Co. v. Bank¬ 
ers' Trust Co., 42 S.Ct 53, 257 U.S. 
649, 66 D.Ed. 416, and Virginia Ry. 
& Power Co. v. 0’Connor, 42 S.Ct 
'53, 257 ‘U.S. 649, 66 L.Ed. 416— 

Swift V. Black Panther Oil & Gas 
Co., OkL, 244 F. 20, 156 C.C.A. 448 
—Farmers’ & Merchants’ Bank of 
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Phoenix, Ariz. v. Arizona Mut Sav¬ 
ings & Loan Ass’n, Ariz., 2 20 P. 1, 
'136 C.C.A. 577, affirming, D.C., 
Clark V, Arizona Mut Savings & 
Loan Ass’n, '217 F. 640, and, certio¬ 
rari denied Farmers’ & Merchants' 
Bank of Phoenix v. Arizona Mut. 
Savings & Loan Ass'n, 35 S.Ct. 791, 
238 U.S. 628. 59 L.Ed. 1496—Cen¬ 
tral Trust Co. of New York v. Chi¬ 
cago, R. L & P. R. Co., N.Y., 218 F. 
'336, 'i34 C.C.A. 144. 

3 C.J. p 478 note 81, p 469 note 96 
Ce] (2). 

Interest in res sxibject of suit 

Where a party seeking to intervene 
has a direct and immediate interest 
in the res, which is the subject of 
the suit, and cannot otherwise pro- 
tect his interest, his right of inter- 
vention is absolute and a denial 
thereof appealable. 

U.S.—^tna Casualty & Surety Co. v. 
American Surety Co. of New York, 
C.C.A.W.Va., 64 F.'2d 577. 

D.C.—Vertner v. Vertner, 63 App.D.C. 
179, 70 P.2d 783. 

27 . U.S.—Central Trust Co. v. Mad- 
den, S.C., 70 F. 451, 17 C.C.A. 236. 

3 C.J. p 493 note 76. 

28. U.S.—Standley v. Roberts, Ind. 
T., 59 P. 83 6, 8 C.C.A. 305, appeal 
dismissed 17 S.Ct. 999, 41 L.Ed. 
1177. 

Denial of rlglits to party 

An order of interpleader, which 
aligns the parties, prescribes the 
method of procedure, and finally de» 
nies to one of the parties the riglv. 
to assert a contract obligatio/i 
against another, is a final ordi;/ 
within the statute, from which u.-n 
appeal can be taken.—Bank of T«ii- 
wan v. Gorgas-Pierie Mfg. Co., C/l.'. 
A.Pa., 273 F. 660. 

28 . U.S.—Credit Bureau of San 
go V. Petrasich, C.C.A.Cal., 97 Ii‘.2d 
65 —Marine Midland Trust Co. 
New York v. Bybro Corporation, O. 
C.A.N.Y., 58 P.2d 165, dismissing 
appeal, D.C., Marine Midland Trust 
Co. of New York v. Irving Trua» 
Co., 56 F.2d '385. 

3 C.J. p 494 note 83. 

Claim against trnited. iStates 

Where the United States levied dis- 
traint on taxpayer's property, tax- 
payer’s assignees recovered judg¬ 
ment, collector of internal revenue 
made demand on judgment debtor 
for amount of judgment on ground 
that assignment was an attempt to 
evade the levy, and judgment debtor 
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ment or ruling on a plea or answer in abatement is 
not final in the sense that it may be appealed from 
before the final determination of the cause,^^ if a 
bili of revivor is dismissed, an appeal will lie, since 
this practically determines the original cause by 
leaving it in a situation in whkh no further pro- 
ceedings can be had in it.^^ 

Evidencej discovery, etc. While it has been held 
that an unconditional order to appear and to pro¬ 
duce records is appealable,^^ it has also been held 
that orders for the production or inspection of books 
and papers in an action pending in court,33 or re- 
quiring submission to a physical examination,^^ or 
for an inspection and survey of the locus in quo,^^ 
are not final so as to be appealable before the final 
determination of the cause. However, an order 
quashing a prior order or subposnas for the produc¬ 
tion of records for examination has been held to 
terminate the particular controversy and is appeal¬ 
able,^ 6 and, if an order commits a witness for con- 
tempt for refusal to testify, it is a final order for 
the purpose of an appeal by him.37 

A decree relating to the answering of interroga- 


tories, which finally disposcs of the procccdings, has 
been held final and appealable,as wcll as a dccree 
granting the relief or some part thcrcof asked in a 
bili of discovery.3^ 

Dismissalj discontinuance, or nonsuit. As a gen- 
eral rule an appeal may be takcn from a judgment, 
order, or decree finally dismissing the action or pro- 
ceeding without plaintiff’s conscnt or granting a 
judgment or final order of compulsory nonsuit, as 
such judgment, order, or dccree is a final determi¬ 
nation of the cause,this being so even if the dis- 
missal or nonsuit is without prejudice.^^ Of course, 
if the judgment, order, or dccree is mercly condi- 
tional, or otherwise not final, but merely interlocu- 
tory, so that further action is necessary, an appeal 
will not lie.until after entry of final judgment,42 
and an order which merely grants a motion to dis- 
miss an action is not a final decision and is not ap- 
pealable.^3 However, an appeal will not lie at plain- 
tiff's instance, either at law or in cquity, from a 
judgment, Order, or decree of dismissal or discon- 
tinuance entered at his request or with his consent, 
or from a voluntary nonsuit, as he is cstopped by his 
consent.^^ The rule against appeal from a voltm- 


paid money into court and flled bili 
of interpleader, order requirin^ the 
assignees to interplead was not ap¬ 
pealable under statute authorizing 
appeals in cases adjudicating ^'claitns 
against the United States,” since suit 
was not one against the United 
States but in reality by the United 
States to establish and enforce a 
lien.—Credit Bureau of San Diego v. 
Petrasich, C.C.A.Cal., 97 F.2d 65. 

30. U.S.—McHie v, McHie, C.C.A. 
Ind., 78 F.2d .351—Hewitt v. 
Charles R. MeCormick Lumber Co. j 
of Delaware, C,C.A.N.Y., ’22 F.2d 
925. 

3 C.X p 491 note 87, p 495 note 93. 

31. U.S.—American Transp. Co. v. 
Swift & Co., aaA.N.Y., 24 F.'2d 810 
—Sullivan v. Associated Billpost- 
ers and Distributors of United 
States and Canada, C.C.A.N.Y., B 
F.2d 1000, 42 A.L..R. '503—Mack- 

. ,aye’s Mallory, 79 F. 1, 24 C. 

C.A. 420. 

32. IJ.S.^—Brownson v. U. S., C.C.A. 
Mo., P.2d 844. 

33. U.S.—In re Inyestigation by At- 
tqmey General of U. S., re Alleged 
Violations of Federal Anti-Trust 
Laws, C.C.A.N.Y., 104 F.2d 658, de- 
nying motion, D.C., 27 F.Supp. 997 
—^A:pex Hosiery Co. v. Ueader, C.C. 
A.Pa., 102 F.2d 702—Goodyear Tire 
& Rubber Co. v. Jamaica Truck 
Tire Servioe Co., C.C.A.Ill., 66 F.2d 
91, certiorari denied Goodyear'Tire 
& Rubber Co. v. Jamaic^ Truci?; 
Tire Service, 54 S.Ot. 209, 290 U.S. 
700, 78 li.Ed. 691—Sears, Roebuck 


& Co. V. Jamaica Truck Tire Serv¬ 
ice, C.C.A.I11., 66 P.2d 91, certiorari 
denied Goodyear Tire & Rubber 
Co. V. Jamaica Truck Service, 54 
S.Ct. 209, 290 U.S. 700, 78 L.Ed. 
691—Tucker v. Pciler, C.C.A.Conn., 
297 P. 570, certiorari denied 44 S. 
Ct. 461, 26'5 U.S. 587, 68 U.Ed. 1193. 
3 C.J. p 496 note 16. 

34. U.S.—'Bowles V. Commercial 
Casualty Ins. Co., O.C.A.Va., 107 
F.2d 169. 

35. U.S.—Montana Ore Purchasing 
Co. V. Butte <& B. Consol. Mining 
Co., Mont, 126 F. 168, 61 C.C.A. 
426. 

36i U.S.—^Martin v. Chandis Securi- 
ties Co., C.C.A.Cal., 128 F.2d 731, 
affirming, D.C., 33 F.Supp. 478. 
37. U.S.—Butler v, Fayerweather, "N. 

Y., 91 F. 4o8, 33 C.C.A. 625. 

3> C.J. p 497 note 22. 

38i< U.S.—Keenan v. Texas Produc¬ 
tion Co., C.C.A.Wyo., 84 F.2d 826. 

39. U.S.—Baush''Mach. Tool Co. v. 
Aluminum Co. of America, C.C.A. 
Conn., 63 F.2d 778, affirming, D.C., 
60 F.2d 586, certiorari denied Alu¬ 
minum Cq. of America v. Baush 
MAch. Tool Co., 53 S.Ct. 668, ‘289 

U. S, 739, 77 L.Ed. 1486., , 

0. U.S.—^Wright V. Gibson, C.C.A. 
Gal., 128 P.2d 865, dismissing ap¬ 
peal, D.G., 30 F.Supp. 980r—Alwood 

V. ISTational Bank of, Li^a, C.C.A. 

Ohio, 115, F.2a 861—Hicka v, Be- 
kins Moving & Storage Co., C.C.A. 
lyash.. ,115 F,2d 406—U. S. v. Nord- 
.bye/C.C.A.Minn., 75 P.2dj 7,44, cer¬ 
tiorari denied Love y. 56 
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S.Ct. 103, 296 U.S. 572, 80 X^.Ed. 
404—U. S. V. City Saving Bank & 
Trust Co. of Alllanoc», Ohlo, C.C.A. 
Ohio, 73 F.2d 486—RufC v. (Jay, C. 
'C.A.Ga., 67 F.2d 684, roversing, T>. 
C., 3 F.Supp. 2G1, and certiorari 
grantod Gay v. Ru(T, 51 S.Ct. 377, 
291 U.S. 654, 78 L.Ed. 1017, alllrrned 
54 S.Ct. 608, 202 U.S. 25, 78 L.Ed. 
1099, 92 A.L.R. 970—MasBacbuaelts 
Fire & Marine Inn. Co. v. Schmick, 
C.C.A.S.D., 58 F.2d 130—Ilogors v. 
Watson, C.C.A.Ind„ 46 F.'2d 763, 
certiorari denicul 61 S.Ot. 561, 283 
U.S. 862, 75 I.<,7i3d. 1460—Dolhson v. 
U. S., C.C.A.N.Y., 31 F.2d 288, do- 
nying moUon BobHon v. U. S., 27 
F.2d 807, certiorari dontcal 4'9 S.Ct. 
17'9, 278 U.S, 653, 73 L.lOd. 563, and 
affirming, D.C^, Ila.seldcii v. U. S., 
24 F.2d 529—Franceschi v, Merca- 
do, CU.A.Puerto lUco, 269 If. 954. 

3 C.J. p 497 noto 26. 

41. U.S.r—^U. S. v. City Sav. Bank & 
Trust Co. of Alliance, C.C.A.Ohio, 
73 F.2d 486. 

3 'C.J, p 465 note 73 [a]. 

42. U.S..—Atwater v. North Ameri¬ 
can Coal Corporation, O.C.A.N.Y., 
111 F.2d 125—-Riversidu OU & Re- 
fining Co. V, Dudley, C.C.A.Okl., 
33 F.'2d 74i)—City & County of San. 
Francisco v. McLaughlin, C.C.A. 
'Cal., 9 P,2d 390, 

4a U.S.—Wright V. Gibson, C.C.A. 
Cal, 138 F.2d 866, dismissing ap¬ 
peal, D.C,, 39 F.Supp. 980. 

44- U.S.—Marks v. Leo l^eist, Inc,, 
C.C.A.N.Y:, 8 F.2d 460. ' 

3 C.J. p 501 note 31. 
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tary nonsuit, dismissal, or discontinuance applies 
only to an appeal by plaintiff; defendants may be 
entitled to appeal therefrom.^^ 

Whrle an order dismissing one of several caus¬ 
as of action set up in the pleadings has been held 
appealable where sucb cause of action was separate 
and distinet from the others,^^ as a rui e, where an 
action is dismissed as 'to one only of two causes of 
action set up in the bili, declaration, or complaint, 
leaving the other to stand, an appeal will not lie, 
unless authorized by statute, while the latter cause 
of action remains undecided but a decree of dis¬ 
missal is final and appealable notwithstanding it or- 
ders a reference to a master in a collateral matter.’^^ 

Since there is no final judgment and the case is 
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stili pending, an appeal will not lie from a refusal 
of the trial court to grant a judgment or decree of 
dismissal or nonsuit,nor, as a rule, will it lie from 
a judgment, order, or decree overruling a motion to 
set aside a dismissal or nonsuit^^ 

Verdief. While an order denying a motion to set 
aside a verdict has been held not appealable,^! it 
has been indicated that refusal of such a motion is 

appealable.52 

New trial, rehearing, ete, Generally an appeal 
will not lie from orders granting or denying mo- 
tions for a new trial for errors of fact, either be- 
cause such a motion is addressed to the discretion 
of the trial court, or because such an order is not 
a final judgment or order,53 but such orders are ap- 


K^onsnit Ibecause of adverse mling' 

A nonsuit has been held voluntary 
within this rule, althoug-h plaintifl 
consented or submitted to it because 
of an adverse ruling- of the court on 
the trial which would prevent a re- 
covery by him.—Kelly v- Great At¬ 
lantic & PacWic Tea Co., C.-C.A.N.C., 
86 F.2d 296—3 C.J. p oOl note '32. 

45. U.S.—Cybur Lumber Co. v. Erk- 

hart, Miss., 247 P. 284, 159 C.C.A. 
378—Willis V. Davis, Ky., 184 P. 
889, 107 C.C.A, 211'. ^ 

46. U.S.—Musher Foundation v. Al¬ 
ba Trading Co., C-C.A.N.T., 127 F. 
2d 9. 

47. U.S.—Pields v. Mutual Ben. Life 
Ins. Co., C.C.A.N.C., 93 P.2d 559— 
Partridg-e v. Clarkson, C.C.A.Mo., 
72 F.2d 108—U. S. v. Bighorn Sheep 
Co., C.C.A.Wyo., 276 F. 710. 

3 C.J. p 50'2 note 42, p 446 note 88 
[e]. 

Necessity for determination of entire 
cause of action generally see su¬ 
pra subsection b (1) of this sec- 
tion. 

48. U.S.—^West V. East Coast Cedar 
Co., N.C., 113 F- 742, 51 C.C.A. 416. 

3 C.J. p 503 note 43. 

49. U.S.—Leavitt v. McBee Co., C.C. 
A.Mass., 124 F.2d 938, reversing, 
'D.C., McBee Co. v. Leavitt, 40 F. 
Supp, 823—Western Fruit Growers 
V. U: S., C.C.A.Oal., 124 F.2d 381, 
modifying, D.C-, U. S. v. Western 
Fruit Growers, 34 F.Supp. 794— 
Libby, McNeill & Libby v. Malms- 
kold, C.C.A. Wash., 115 F.2d 786, 
dismissing* appeal, D.C., Malmskold 
V. Libby, McNeil & Libby, 31 F. 
Supp. 958—Ballard v. Mutual Life 
Ins. Qo. of New York, C.C.A. Fla., 
109 F.2d 388—Grand Trunk West¬ 
ern R. Co. V. McHie, C.C.A.Mich., 
100 F.2d 86—BrOtherhood of Loco- 

• motive Firemen and Engineihen v. 
Kenan, C.C.A.Fla., 87 F.2d 651, cer¬ 
tiorari denied Grand International 
Brotherhood of Loesorhotive - Engi^ 
neers v: Kenan^ B.Ct. 790; '301 


U.S. 687, 81 L.Ed. 1344—Miller v. 
Pyrites Co., C.C.A.Md., 71 F.2d 804, 
certiorari denied 55 S.Ct. 121, '293 
U.S. 604, 75 L.Ed. 696, rehearing 
denied 55 S.Ct. 508, 293 U.S. 632, 
79 L.Ed. 717, certiorari denied Mer- 
rell V. Pyrites Co.. 55 S.Ct 121, 
'293 U.S. 604, 79 L.Ed. 696, rehear¬ 
ing denied 55 S.Ct 208, 293 U.S. 
632, 79 L.Ed. 717—Central Vermont 
Transp. Co. v. Durning, C.C.A.N.Y., 
71 F.2d 273, certiorari granted 55 
S.Ct 100, 293 U.S. 542, 79 L.Ed. 
647, affirmed 55 S.Ct 306, 294 U.S. 
■33, 79 L.Ed. 741—Satterlee v. Har- 
ris, C.C.A.Okl., 60 F.2d 490—Wil¬ 
liams V. Southern Cotton Oil Co., 
C.C.A.Ga., 45 F.2'd 387—Oklahoma, 
K. & M. I. Ry. Co. V. Bowling, Okl., 
249 F. m, 161 CC-A. 518. 

3 CJ. p 503. note 45. 

50. U.S.—Hicks v. Bekins Moving 
& Storage Co., C.C.A.Wash., 115 F. 
2d 406—Andris v. De Pont Cello- 
phane Co., C.C.A.Ill., 93 F.2d 421. 

3 C.J. p 504 note 50. 

Contra Zadig v. .«Etna Ins. Co., C. 
C.A.N.Y., 42 F.'2d 142. 

51. U.S.—Libby, McNeill & Libby v. 
Malmskold, C.C.A.Wash,, 115 F.2d 
786, dismissing appeal, D.C., 
Malmskold ,v. Libby, McNeil & Lib¬ 
by,, 31 F.Supp. 958—Sheelan v. 
Nims, C.C.A.Vt, 75 P.2d 293. 

62 . U.S.—Blair v, National Security 
In§. Co., O.C.A.N.J., 126 F.2d 955. 
53. U.S.—Toudan v. Ma!jestic' Hotel 

Management Corporation, C.C.A. 
Dl., 125 F.2d 16—"Libby, McNeill & 

' Libby v. Malmskold, C.C.A.Wash., 
' llS F.2d 786, dismissing appeal, D. 

' C., Malmskold v. 'Libby, McNeil & 
Libby, 31 F.Supp. 968—Frank Mer- 
cantile Corporation' v. Prudential 
’ Ins. Co. of America, 'C.C.A.Pa., 115 
F.2d 496—MarshalFs tT. S. AUto 
Supply V. Cashman, C,C.A.Kan., 111 
F2d'140, c^tiorari denied Cash- 
ihan V. 'Marshairs U. S. Aufo Sup- 
ply,. 61 ^.Ct 26, '311 U.S: 667, 85 L. 
Ed. 428^—Armstrorig v. New La Paz 
' GOTd Mining Goi; C.C.A.Cal., 107 P. 
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2d 453—Atlantic Greyhound Cor¬ 
poration V. Lyon, C.C.A.Va., 107 P- 
2d 157, certiorari denied 60 S.Ct 
59'2, 309 'U.S. 667, 84 L.Ed. 1014— 
Delaware & H. R. Corporation v. 
Bonzik, C.C.A.Pa., 95 F.2d 959, dis¬ 
missing appeal, D.C., Bonzik v. Del¬ 
aware & H. R, Corporation, 20 P. 
Supp. 554—International S,hoe Co. 
V. Nathews, C.C.A,Ala„ 92 F,2d 751 
—Inland Power & Light Co. v. 
Grieger, C.C.A.Wash., 91 F.2d 811— 
Carter Coal Co. v. Nelson, C.C.A. 
Va., 91 F.2d 651—Gillette Safety 
Razor Co. v. Triangle Mechanical 
Laboratories Corporation, C.C.A.N. 
Y., 87 P.2d 699, reversing, D.C., 
Gillette Safety Razor Co. v. Tri¬ 
angle Mechanical Laboratories, 13 

F. Supp. 194, motion denied l6 F. 

Supp. 95—Mutual Life Ins. Co. of 
New York v. Wells Fargo Bank & 
Union Trust Co., C.C.A.Cal., 86 P:2d 
585—Plorini v. Stegner, C.C.A.Pa., 
82 P.2d 708—Werner v. Zintmaster, 
■C.C.A.Pa., 77 P.2d 74—Preferred 

Accident Ins. Co. of New York v. 
Combs, O.C.A.Neb., 76 F.2d 775— 
Matheson v. National Surety Co., 

G. C.A.Alaska, 69 F.2d '914—East 
Erie Oommercial R. Co. v.‘ Denial, 
C.C.A.Pa., 66 F:2d 555—SoutheVn 
Pac. Co. V. Klinge, C.C.A.Utah, 6’5 
F.2d 85, certiorari denied Klinge v. 
Southern Pac. Co., 54 S.Ct 72, 290 

U. S. 657, 78 L.ted. -569—Sun Oil Co. 

V. Gregory, C.C.A.Tex., 56 F.2d 108 
—Hunt V. U. S., C.C.A.Colo-, 53 F. 
2d (333—Shannon v. Shkfifer Oil & 
Refining Oo., C.C.A.Okl., 51’ ’F.2d 
878, 79 A.L.R. 851—Virginian Rly. 
Co. V. Chambers, C.C.A.W.Va., 46 
F.2d. 20, certiorari granted 5I S.Ct 
352, 283 U.S. 813, 75 L;Ed: 1430, and 
affirmed 52 S.Ct 27, 284 U.S. 577, 
75 L.Ed. 501—Sentinel Co. v. Dih- 
\^iddie, C.G.A.Wis.,''41 F.'2d 57— 
Jaslow V. Waterbury Co., C-Ci^A-N. 
Y., 296 F. 363—Wrfght v. ' Taft- 
Peirce Mfg. Co., C.C.A.R.I., 287 F. 
131—Ft Dbdge Portlahd “(jernent 
Corporation v. Monk, C.C.A.S.D., 



§ 290 

pealable for errors of law.^^ An order denying a 
motion to set aside a verdict, to amend the minutes, 
and to move for a new trial nunc pro tunc prior to 
final judgment has been held not a final order so 
as to be appealable.^^ 

It is generally held that an order granting or de¬ 
nying a motion or petition for a rehearing is not 
appealable, either because it is within the discre- 
tion of the court or because it is not a final judg- 
ment, order, or decree,^^ and an appeal does not lie 
from an order denying a motion for reargument.^'^ 

Order or judgment direcfing payment of money. 
A judgment, order, or decree finally directing the 
payment of money^S from a, fund in court^^ has 
been held appealable. To come within the rule, 
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however, there must be a final adjudication or di- 
rection of payment, and not a mere allowancc leav- 
ing payment thereof to be subscqucntly ordercd or 
decreed .60 An order mcrely directing the payment 
of money into court is generally held to l)e merely 
interlocutory and not appealable.^ ^ 

Priority of claims and distrihution. In a suit to 
determine priorities and for distribution of a fund, 
or for a sale of property and distribution of the pro- 
•ceeds, a decree or order definitely determining the 
priority of claims or liens and directing distribution 
is final for the purpose of an appeal jg 

otherwise, as a rule, where the priorities are not 
finally fixed or where rights in the distribution of 
the fund remain to be settlcd.®^ 
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275 F. 113—Tanners’ Produce Oo. 
V. Nulty, aO.A.N-.J., 272 P. 898— 
Salyers v. U. S., lowa, 257 P. 2-55, 
168 C.C.A. 339—Parrell v. First 
KTat. Bank of Philadelphia, Pa., 254 
' F. ^01, 166 C.O.A. 247—City of 

Goldfleld, Colo, v. Roger, Colo., 249 
F. 39, 161 C.-C.A. 99—Northern Cen¬ 
tral Coal Co. Y. Barrowman, Mo., 
246 P, 906, 159 O.CA. 17S—Wolf v. 
Edmunson, Or., 240 P. 53, 15 3 C.C. 
A. 89—Cloquet Lumher Co. v. 

Burns, Minn., 222 F. 857, 138 C.O.A. 
2 gi 3 —Dinet v. Rapid City, S.D., 222 
P. 497, 138 C.C.A. 93—Courtnay v. 
King, Alaska, 220 F. 112, 13 6 C.C. 
A. 204. 

3 C.J. p 505 note 55, p 469 note 96 [f] 
(1), (3). 

ICotioxL iiL altemative 

Where a party moves in the alter- 
native for judgment notwithstanding 
the verdict and for a new trial, if the 
trial judge enters judgment notwith¬ 
standing the verdict and in the alter- 
native grants a new trial on any of 
the grounds assigned therefor, dis- 
position of the motion for new trial 
would not ordinarily be reviewable 
and only the action in entering judg¬ 
ment would be ground of appeal.— 
Montgomery Ward & Co. v. Puncan, 
Ark., 61 S.Ct. 189, 311 U.S. 243, 85 X.. 
Ed. 147, modifying, C.C.A., Duncan v. 
Montgomery Ward & Co., 108 F.2d 
848, reversing, D.O., 2 7 F.Supp. 4, 
and certiorari granted Montgomery 
Ward & 'Co. v. Duncan, 60 S.Ct. 809, 
309 U.S. 650, 84 L.Ed. 1001, motion 
denied 60 S.Ct. 1073, 310 U.S. 612, 84 
L,Ed. 1389. 

Cfonditioual order 

The action of the trial judge in or- 
dering a remittitur as a condition to 
denying a motion for new trial is not 
reviewable on writ of error.—Bristol 
Gas & Electric Oo. v. Boy, C.C.A. 
Tenn., 2-61 F. 297. 

Mlstaken agppeal consldered 

That appellant mistakenly ap- 
pealed from order overruling motion 
for new trial could be considered 


purely a technicality, and in interest 
of justice and to avoid prolonging 
litigation for no good purpose, with- 
out intending to create precedent, 
Circuit court of appeals could disre- 
gard motion to dismiss appeal and 
decide case on merits.—Milton v. U. 
S., C.C.A.Xa., 120 F.2d 794. 

54. U.S.—Reisberg v. Walters, C.C. 
A.Mich., 111 P.2d 595. 

An “issue of law” is presented 
when award of damages exceeds a 
statutory limit, or is less than an 
amount undisputed, or was in ciear 
contravention of instructions of trial 
court.—Reisberg v. Walters, supra. 
Jurisdiction of trial court 
Where the question is whether or 
not the court has jurisdiction to 
grant or refuse a new trial, such de- 
cision is appealable.—Manning v. 
German Ins. Co., lowa, 107 F. 52, 46 
C.C.A. 144, reversing C.O., Geimian 
Ins. Co. V. Town of Manning, 100 F. 
581. 

55. U.S.—Nelson v. Wood, Pa., 210 
F. 18, 1-26 C.C.A. 598, error dis- 
missed '36 S.Ct. 445, 239 U.S. 637, 
241 U.S. 6137, 60 L.Ed. 1*215. 

56. U.S.—Partridge v. St. Xouis 

Joint Stock Land Bank, C.C.A.Mo., 
130 P.2d 281—Gillian v. U. S., C.C. 
A.Va., 70 P.2d 507, certiorari denied 
'55 S.Ct. 111, 293 U.S. '587, 79 L.Ed. 
682, rehearing denied 5-5 S.Ct. 140, 
293 U.S. 631, T9 L.Ed. 716—Mcln- 
tosh V. U. S., C.C.AVa., 70 F.2d 
507, dismissing appeal, D.C., U. S. 
v. Mcintosh, 2 F.Supp.' 244, rehear¬ 
ing denied 3 F.Supp. 715, and cer¬ 
tiorari denied Mcintosh. v. U. 'S., 
55 S.€t, 101, 293 U.S. 586, 79 L.Ed. 
682—Stradford v. Wagner, 'C.C.A. 
Okl., 64 F.2d 749—Marine Midland 
Trust Co. of New York v. Eybro 
■Corporation, C.C.A.N.Y., 58 F.'2d 

1*65, dismissing appeal, D.C., Ma¬ 
rine Midland Trust 'Co. of New 
York V. Irving Trust Co., '56 F.'2d 
»385—Mortgage Loan Co. v. 'Liv- 
ingston, 'C.C.A.Mo., 4'5 F.2d 2’8— 
Iglesias v. Banco Territorial Y 

230 


Agricola 'De Puerto Rico, C.C.A. 
Puerto Rico. 268 F. 479. 

3 C.J. p 509 note 69, p 469 note 96 
[f] (2). 

Order contiuuiug’ heorlng* 

An order oontinulng to a future 
date hoaring on tho balance of the 
petition for rehearing was not ap¬ 
pealable.—Clarke v. TTot Springs 
Electric Llght & I'ower Oo., C.C.A. 
Wyo., 76 F.2d '918, certiorari denied 
56 S.Ct. 147, 296 U.S. 6’24, 80 L.Ed. 
443. 

57. U.S.—In re Fciderman, C.C.A.N'. 
Y., 119 P.2d 754. 

58. U.S.—In re Miohigan Cent. R. 
■Co., Mich., 124 F. 727, '69 C.QA 
643. 

3 C.J. 'p '510 note 87. 

59. U.S.—Tuttle V. OlaOin, N.Y., 88 
F. 122, 81 C.C.A. 419. 

3, C.J. p 611 note 95. 

00. U.S.—Colley v. Wolcott, Kan., 
187 P. 595, 109 C.C.A. 425. 

61. U.S.—Martin v. National Surety 
Co., -C.aA.Mo., 85 F.2d 135, certio¬ 
rari granted 67 S.Ct. 232, 299 U.S. 
5'36, 81 L.Ed. 1395, affirmed 57 S. 
Ct. 531, 800 U.S. 588, 81 I..Ed. 822— 
Iglesias v. Banco Territorial Y 
Agricola De Puerto Uico, C.C.A. 
Puerto Rico, 268 F. 479. 

3 C.J. p '512 note 4. 

62. U.S.—City and County of Denver 
V. Stenger, C.C.A.C 0 I 0 ., 296 F. 809— 
Halsted v. Forest Hili Co., C.C.W. 
Va., 109 F. 820. 

3 C.J. p 614 note 20. 

Partlal distribution 
An order for partial distribution 
has been held final where there is an 
order for payment.—Stillman v. Hart, 
Tex, 126 P. 859, 61 C.C.A. 309—3 C.J. 
p 514 note 25. 

63. U.S.—Denison, & N. R. Co. v. 
Ranney-Alton Mercantile € 0 ., Ind. 
t., 104 P. 595, 44 C.C.A. 65, 

3 C.J. p 514 note 21. 

Amount not settled 

When the amount to be paid Is de- 
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References, It is generally held that an order or 
decree which merely directs or refuses a reference 
to state an account or for other purposes, or an or¬ 
der refusing to set aside such an order, is not ap- 
pealable, either because it is discretionary, or be- 
cause it is merely interlocutory and not within the 
statute allowing appeals from interlocutory orders 
or decrees in certain cases. ^4 Also, no appeal will 
lie from a judgmcnt, order, or decree entered on the 
report of a referee, etc., where it is merely interloc¬ 
utory,but, where the order or judgment finally en¬ 
tered on the report is the judgment of the court, it 
has been held appealable.^^ 

Orders and proceedings after judgmentj decree, 
or prior order. In the absence of a statute to the 
contrary, decisions made in a cause after a judg¬ 
ment or decree therein are not appealable unless 


they come within the definition of a final judgment, 
order, or decree, or are in the nature thereof, and 
the error complained of originates therein, or un¬ 
less such subsequent decision was beyond the power 
of the court.However, an appeal will generally 
lie to review a judgment or order amending or cor- 
recting a prior judgment, order, or decree, or the 
record thereof,®^ or to review an order denying a 
motion to amend or correct a prior judgment, order, 
or decree.^9 

As a general rule an appeal will not lie, in the 
absence of a statutory provision to the contrary, 
from a judgment or order opening, vacating, or set- 
ting aside a judgment, order, or decree previously 
rendered in the cause,or from an order refusing 
to open, vacate, modify, or set aside the same,*^^ 
but except in so far as the action of the court was 


pendent on the amount of other 
claims on the fund, a decree estab- ] 
lishing a claim is not final.—Mont- 
goniery v. Anderson, Mo., 21 How. 
386, 16 L.m 160. 

64. U.S.—Deckert v. Independence 
Shares Corporation, Pa., 61 S.Ct. 
22'9, 311 U.S. 2S2, 85 L.Ed. 189, re- 
versing, C.C.A,, Independence 
Shares Corporation v. Deckert, 108 
F.2d 51, reversing, D.C., Deckert v. 
Independence Shares Corporation, 
27 F.Supp. 763, certiorari granted 
60 S.Ct 71-5, 309 U.S. 648, 84 L.Ed. 
1000 and Deckert v. Pennsylvania 
Co. for Insurance on Lives and 
Granting Annuities, 60 S.Ct. 716, 
!S09 U.S. 648, '84 L.Ed. 1000—Dooley 
V. Pritz, C.C.A.Mass., 45 P.2d '317, 
dismissing appeal, D.C., 38 F.2d 
123. 

3 C.J. p 514 note 29. 

An order reconunitting a report or 
a part thereof to a master, auditor,, 
or other referee is not appealable.— 
In re Strauss, N.Y., 211 F. 123, 127 
C.C.A. 521. 

Enlarglng* order of reference 

An order denying a motion seeking 
enlargement of an order of reference 
to permit a 'showing that the action 
of defendant, not served, in defense 
of the suit was such as to constitute 
estoppel in any other suit involving 
the same parties and issues is not an 
appealable “flnal order" since it did 
not terminate the litigation on merits 
between ali parties.—^Cleveland Trust 
Co. V. Simmons Mfg. Co., C.C.A.Ohio, 
86 P.2d 134. 

es. U.S.—Pearson v. Higgins, C.C.A. 
Cal., 34 F.2d 27, certiorari denied 
50 S.Ct. 39, 280 U.S. 593, 74 L.Ed. 
641—In re Pacat Finance Corpora¬ 
tion, C.C.A.N.y., 27 F.2d 810, af- 
■firming, D.C., 295 F. 394. 

3 C.J, p 516 note 36. 

Approving* or conflmaing- report 
An interlocutory orCer, confirming 


a master's report, denying recovery 
on trust theory, but retaining juris- 
diction, is not appealable, and is no 
bar to a claim of trust on appeal 
from the judgment.—In re Pacat 
Finance Corporation, supra. 

66. U.S.—Inter type Corporation v. 
Pulver, C.C.A.Pla., 'oS P.2d 992— 
Mathieson Alkali Works v. Arnold, 
Hoifman & Co., C.C.A.N.Y., 31 F.2d 
1 . 

3 C.J. p 516 note i35 [b]. 

Order for judgmeiit 
Where an action at law is by con- 
sent referred to a referee “to hear 
and determine" in ' accordance with 
the ISTew York statute, it is the prac- 
tice of the federal court to make an 
order for judgment on the referee’s 
report, but such order is pro forma 
only, and the fact that the judgment 
is entered by the clerk without an 
order does not deprive the defeated 
party of the right to ha ve it re- 
viewed.—Steger v. Orth, N.Y., 258 F. 
619, 170 C.C.A. 7'3, certiorari denied 
40 S.Ct. 11, '2o0 U.S. 663, 63 L.Ed. 
1196. 

67. U.S.—Nelson v. Meehan, Alaska, 
155 F. 1, 83 C.C.A. 597. 12 L.R.A., 
N.S., 374—In re Woerishoffer, Tex., 
75 F. 335, 21 C.C.A. 375. 

3 C.J. p 517 note 47, p 518 note 49. 

S3. U.S.—Massachusetts Fire & Ma¬ 
rine Ins. Co. v. Schmick, C.C.A.S. 
D., 58 F.2d 130—^American Engi- 
neering Co. v. Metropolitan By- 
Produets Co., C.C.A.N.Y., 275 P. 40. 
Change to dismlssal without preju- 
dice 

An order modifying a judgment of 
dismissal on the merits by striking 
therefrom words “on merits” and 
making the judgment one of dismiss¬ 
al without prejudice is appealable as 
a "final order.”—Massachusetts Pire 
Marine Ins. Co. v. Schmick, C.C.A. 
S.D., 58 F.2d 130, 

©9. U.S.—U. S. V. Trogler, Colo., 2 37 
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F. 181. 150 C.C.A. 327, appeal dis- 
missed Trogler v. U. S., '38 S.Ct. 62, 
245 U.S. 629, 62 L.Ed. -520. 

Stipulat ion to modify 
An order of the trial court, declin- 
ing to modify a decree according to 
stipulation presented by the govern- 
ment in a suit to cancel a patent for 
coal lands, and by the purchasers 
under a deed of trust entitled to a 
deed, is appealable.—U. S. v. Trogler, 
supra. 

70. U.S.—Jones v. Thompson, C.C.A. 
Ark., 128 F.2d S8S—Beighle v. Le 
Roy, C.C.A.N.J., 94 F.2d 30—Glin- 
ski V. U. S., C.C.A.in., 9'S F.'2d 418 
—Board of Sup’rs of Rockland 
■County V. Knickerbocker Ice Co., 
C.C.AN.Y., 80 F.2d 248—0’Brien v. 
Lashar, C.C.A.Conn., 266 F. 215. 

3 C.J. p 521 note 11. 

Befault judgment 

U.S.—Mitchell v. Mason, C.C.A.Fla., 
4 F.2d 705. 

Prior order not appealable 

No appeal lies, ordinarily, from an 
order granting or denying a motion 
to vacate an order which is not it- 
self appealable.—Republic Supply Co. 
of California v. Richfield Oil Co. of 
California, C.C.A.Cal., 74 F.2d 909. 

71. U.S.—Safe Harbor Water Power 
Corporation v. Federal Power Com- 
mission, Pa., 124 F.2d 800, affirm- 
ing, D.C., Safe Harbor Water Pow¬ 
er Corporation v. U. S., 37 F.Supp. 
9, appeal dismissed 61 S.Ct. 1084, 
313 U.S. 546, 85 L.Ed. 1512, and 61 
S.Ct. 1085, 313 U.S. 546, 8'5 L.Ed. 
1512, certiorari denied 62 S.Ct. 943, 
316 U.S. 663, 86 L.Ed. 1740—Jack- 
son V. Heiser, C.C.ACaL, 111 F.2d 
310—Burns v. Bnder Coal & Coke 
Co., C.C.A.Ind., 104 R2d -964—In re 
Colwell, C.C.AIll., 93 P.2d 946— 
Glinski v. U. S., C.C.A.IIL, 93 F.2d 
418—Republic Supply Oo. of Cali¬ 
fornia V. Richfield Oil Co. of Cali¬ 
fornia, C.aA.Cal., 74 F.'2d 909— 
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within its discretion,’^^ an order vacating a judg- 
ment, decree, or previous order may be a final judg- 
mcnt or order for the purpose of an appeal,'^^ or re- 
viewable for waiit of jurisdiction to make 
However, an appeal will lie from a final jtidgment, 
order, or decree on a bili in the nature of a bili of 
review or an independent suit or petition to impeach 
and set aside a judgment or decree for fraud, error, 
or irregularity.'^^ 

As a rule, an appeal will not lie from a decision 
on application for leave to appeal, or other decisions 
of the trial court after judgment and in proceedings 
for review,'^® but an order vacating an order allow- 
ing an appeal is a final decision within the statute, 
and hence appealable.'^'^ 

Decisions in rclation to executionSj etc. While a 
judgment or decree directing or authorizing a sale 
of land or of personal property is usually final and 


comTS 

appealable,'78 even though it may permit the subse- 
quent assertion and litigation of claims on the pro- 
ceeds of sale,'^^ it may not be final in so far as it ad- 
judicates rights as to the procccds.SO While it has 
been held that an appeal lies from an order confirm- 
ing or refusing to confirm an exeeution or judicial 
sale,Si it has also been hcld that an order vacating 
a saleS 2 and directing a new sale^S is not appealable. 

An order discharging from imprisonment a de¬ 
fendant held under exeeution against his person on 
a judgment in a civil action has been hcld a final 
judgment and appealablc.^'^ 

Costs, While, as a general rnlc, an appeal will 
not lie to review a judgment, order, or decree in so 
far as it merely awards or denies costs, cither bc- 
cause it is not final or bccausc it is a cliscretionary 
matter,S5 judgments or orders awarding or denying 
costs, where the matter of costs is not a matter of 


the United States—U. S. v. New 
York Cent. & H. R. R. Co., N.Y, 164 
P. 324, 90 C.C.A. 256. 

74. U.S.—Nelson v. Meehan, Alaska, 
155 P. 1. 83 aC.A. 597, 12 L.R.A.,N. 
S., 374. 

3 C.J. p 523 note lo. 

75. U.S.—Glinski v. U. S., C.C.A.in., 
93 F.2d 418. 

D.C.—Consolidated Radio Artists v. 
Washington Section, National 
Council of Jewish Juniors, 105 P.2d 
785, 70 App.D.C. 262. 

3 C.J. p 526 note 24. 

Motion as Independent action 

An order denying motion to vacate 
default judgment entered in conver- 
sion action, to set aside entry of de¬ 
fault, and to permit answers to be 
filed, on ground that judgment was 
obtained without valid Service of 
process and by fraud, was a “final de¬ 
cision'’ and was appealable, since the 
motion instituted in effect an inde¬ 
pendent action or proceeding.—Jack- 
son V. Heiser, C.C.A.CaL, 111 'P.2d 
310. 

76. U.S.—Benitez v. Bank of Nova 
Scotia, C-C.A.Puerto Rico, 109 P.2d 
743, certiorari denied 61 S.Ct. 10, 
311 U.S. 623, 85 L.Ed. i395—Applica¬ 
tion of Sorini, C.C.A.Cal., 4 P.2d 
S02. 

3 C.J. p 529 note 57. " ' 

77. U.S.—Benitez v. Bank of Nova 
Scotia, C.C.A.Puerto Rico, 109 p.2d 
743, certiorari granted 61 S.Ct. 1(), 
'311 U.S. 623, 85 U.Ed. 395. 


79. U.S.—Pelkor v. Southern Trust 
Co., C.C.A.Ark., 26 4 P. 798. 

42 C.J. p 176 noto 15. 

However, if the decree or order 
does not asccrtaln the amount due, 
it is not appealable.—Denlson & N. 
R. Co. V. Rannoy-Alton Morcantile 
Co., Ind.T., 104 F, 595, 41 C.C.A, 65. 

80. U.S.—^DonlHon & N. R. Co. v. 
Ranncy-Alton Mereanlllo Co., su- 
pra. 

81. U.S.-~Painter v. Union Trust 
Co., Ohio, 246 P. 240, 158 C.C.A 
400—Tnvestment Ri^gistry v. Chl- 
cago k M. E. R. Co., 111., 212 F. 594, 
129 'C.C.A. 130, offlrming D.C., 206 
F. 488. 

3 C.J. p 533 noto 90. 

Succeasful bidder for property sold 
under a decree of foroclosuro, wheth- 
er or not previously a 'party to the 
suit, becomes a ncw party In his ca- 
pacity as purcha.ser, and as to hlm a 
decree or order denying eohfirmation 
of the sale i.s final and appealable,— 
Investment Reglstry v. Chicago M. 
E. R. Co,, supra. 

83. U.S.—Pikeman v. Jowel Cold 
Mining Co., 0.€.A.Alaska, 2 F.2d 
665. 

83. U.S.—Spangelo v. Northern Da- 
kota Ry. Co., C.C.A.N.IX, 276 P. 26. 

84. U.S.^—Strohoim v. Seimel, Ilh, 77 
F. 802, 2'3 C.C.A. 467, certiorari de¬ 
nied 17 S.Ct. 993, 166 U.S. 721, 41 
L.Ed. 1188. 


Lupfer V. Carlton, for Use and 
Benefit of Board of Public Instruc- 
tion of Dade County, C.C.A.Fla., 64 
P.2d 272—-Smith v. U. S. ex rei. 
Gorlo, C.C.AI11., 52 F.2d 84S—Cuno 
Engineering Corporation v. Hudson 
Auto Supply Co., C.C.A.N.T., 49 F. 
2d 654, second case, dismissing ap¬ 
peal, D.C., 49 F.2d 6'54, flrst case— 
Painter v. Union Trust Co., Ohio, 
246 F. 240, 158 C.C.A. 400—Willis v. 
Davis, Ky., 184 P. 889, 107 C.C.A. 
211 . 

D.C.—^Consolidated Radio Artists v. 
Washington Section, National 
Council of Jewish Juniors, 105 P. 
2d 785, 70 App.D.C. 262. 

.Wot api>eal from original order 

An appeal from the denial of a mo¬ 
tion to vacate an order is not the 
equivalent of an appeal from the or¬ 
der itself.—Jones v. Thompson, C.C. 
A.Ark., 128 F.2d 888. 

Straavger to judgment 

The refusal to set aside judgment 
on reauest of stranger to it is a dis- 
cretionary order, and not appealable. 
—Lupfer V. Carlton, for Use and 
Benefit of Board of Public Instruc- 
tion of Dade County, C.C.A.Fla., 64 
F.2d 272. 

72. U.S.—Lupfer v. Carlton, for Use 
and Benefit of Board of Public In- 
struction of Dade County, supra, 

3 C.J. p 525 note 19. 

7a« U.S.—Newcomb v. Burbank, C.C. 

, N.Y., 159 F. 569. 

'3 C.J. p 523 note 14. 

Proceeding to abate judgfment 

It has been held in a federai court 
that a motion by the exeeutor of a 
porsop. deceased to abate a judgment 
entered against him in a criminal 
aotion in hi& lifetime, because of his 
death.aftedr It was entered, is an in¬ 
dependent proceeding of a civil na¬ 
ture; ' and the order or judgment 
theflrein may be reviewed on error by 


78. U.S.—Glinski v. U. S., C.C.A.IIL, 
93 F.2d 418.—MeCrory v. Harp, D. 
C.La., 31 P.Supp. .354—Painter v. 
Union Trust Co., Ohio, 246 P. 240, 
158 C.C.A. 400—Maxwell v. McDan- 
iels, W.Va., 184 P. Sll, ‘106 C.C.A. 
4'53~Noojin v: 0. S., Ala., 164 P. 
692, 90 C.C.A. 513.* 

3 C.J. p 5113 note 13, ■ 
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85. U.S.—Bankers Securities Corpo¬ 
ration V. Ritz Carlton Restaur.ent 
& Hotel Co. of Atlantic City, C.C.A 
N.J., 99 'F.2d 51, reversing, D.O., In 
re Ritz-Carltbn Restaurant & Ho¬ 
tel 'Co., 24 F.Supp. 78-—Chapin- 

Sacks Mfg. Co. V. Hendler Cream- 
ery Co., 254 F. '553, 166 C.C.A lH. 
modifyingy D.G., 231 P. 660--Stallo 
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discretion but of positive law, or where, although 
there is a discretion, such discretion is reviewable, 
have been held appealable as final judgments or or- 
ders.^® In such cases, however, the order or decree, 
to be appealable, must be a final one.^*^ Also, it has 
been held that an appeal will lie from judgments, 
orders, or decrees relating to the taxation of costs,^^ 
except whcre the matter is within the discretion of 
the lower court^^ 

Proceedings after remand by appellate court. Or- 
dinarily where a case is decided on appeal by the 
supreme court or the Circuit court of appeals and a 
mandate issued directing the lower court to enter 


a specified final judgment or decree and the court, in 
obedience to the mandate, enters such judgment or 
decree, no appeal will lie therefrom,^® nor will an 
appeal lie for the purpose of having determined 
points which were previously decided, or might have 
been decided, in the prior proceeding.^^ It is oth- 
erwise, however, if the trial court renders a judg¬ 
ment or decree different from, or not in substantial 
compliance wdth, that directed by the appellate 
court and, where there have been new^ proceed¬ 
ings in the case, a second appellate proceeding may 
be prosecuted with reference to alleged errbrs com- 
mitted in the new proceedings,^^ provided the deci- 


V. Warner, N.T., 245 F. 636, 158 C. 
C.A. 64. 

3 C.J. p 536 note 30, p 470 note 2 [a] 
(16), (17). 

Construction of statute or enforce- 
meiit of decree involved' 

A decree in equity relating to costs 
alone is not ordinarily reviewable, 
but may be reviewed by an appel¬ 
late court where it involves the con¬ 
struction of a statute or questions 
arising in carrying out a decree and 
mandate of the appellate court.— 
Stallo V. Wagner, supra. 

80. U.S.—Scatcherd v. Love, Tenn., 
166 F. 5f3, 91 C.C.A. 639. 

3 C.J, p o37 note 33. 

Bxtraordinary allowances 

The discretion which a court of 
€^quity has to award or deny costs, 
and which prevents an order or de¬ 
cree awarding or denying them from 
being appealable, generally relates 
only to those costs in a suit which 
are denominated “general” or prop- 
erly “costs in the cause,” and not 
such as may be said to be extraor-1 
dinary, as where the court directs 
the costs to be paid out of a par- 
ticular fund in court, where an ex¬ 
tra allowance is made witho^ut au- 
thority, or where, under special cir- 
cumstances and a particular state of 
facts, it may direct counsel fees to 
be paid by a party either generally 
or out of- a particular fund.—Motion 
Picture Patents Co. v. Steiner, N.Y., 
201 F. 63, 119 C.C.A. 401-^3 C.J. p 538 
note 35, 

Allowance before final decree in 
catis e 

In a creditors’ suit, an order final- 
ly adjudicating the right of com-, 
plainanfs counsel to allowance of 
fees and payment of disbursenaents 
is appealable, although the principal 
a^tiqn me^y not have proceeded tp 
final decree.—Central Trust Co, of 
New York v. United States Light 
Heating Co., N.Y.,, 233 F. 420, 147 
CJ.C.A. 356. . - 

87. U.S—Colley v. Wolcott, Kan., 
187 F. 595, 109 C.C.A. 42*5. 

88. U.S.—U. S. V. Knowles' Estate, 

' p.C.A.Wja 3 h., 58 F.2d 718, followed 


in U. S. V. Ward, C.C.A.Wash., 58 
F.2d 1086. 

Items inclnded 

An appeal lies to the circuit court 
of appeals on the question as to what 
items may be included in costs al- 
lowed the successful party,—Wil¬ 
liams v. Sawyer Bros., G.C.A.N.Y., 51 
P.2d 1004, 81 A.L.R. 1527. 

To retas costs 

Appeal from an order denying a 
motion to retax costs is properly 
granted, where the issue presented 
involves the courfs power to make 
challenged allowances to witnesses. 
—Vincennes Steel Corporation v. Mil- 
I.er, C.C.A.Miss., 94 F.2d 347, modify- 
ing, D.C., Miller v. Vincennes Steel 
Corporation, 20 F.Supp. 553. 

Kight to tax challenged 

Appeal, in which the courfs right 
to tax costs against United States, 
not merely an abuse of discretion in 
so doing, is challenged, is proper.—U. 
S. V. Knowles’ Estate, C.C.A.Wash., 
58 F-2d 718, followed in U. S. v. 
Ward, C.O.A.Wash., 58 F.2d 1086. 

89. U.S.—City of Orlando v. 

Murphy, €.C.A.Fla., 94 F.2d 426— 
Walker v. Lee, C.C.A.Cal,, 71 F.2d 
622 . 

90. U.S.—Long Beach Dock & Ter- 
minal Co. v. Pacific Dock & Termi- 
nal Co., C.C.A.Cal., 98 F.2d 83'3, cer¬ 
tiorari denied 59 S.Ct. 361, 305 U.S. 

,659, 83 L.Ed. 427—Wisdom v. Wis- 
dom, C.C.A,Tex., 87 F.2d 12—White 
V. Bruce, Ala., 109 F. 355, 48 C.C.A. 
400. 

3 C.J. p ‘345 note 94, p 541 note 63. 

91. U.S.—St. Louis & S. 'F. R. Co, v. 
McLelland, Ind.T., 62 F. 118. 10 G. 
C:.A. 302., 

3 C.J. p 345 note 89. 

Misapprehension of appellate court 
Where reviewing court, in reversr 
ing judgment for plaintiff, after ver- 
dict for defendant on three couhts 
and for plaintiff on fourth ‘qbiiht, er- 
roneously supposed that judgment 
had been r^ndered for . defendant oij 
the firs,tbb^*ee counts, and.hence lim- 
ited new triaJt' to fourth count only, 
and stat^' ia, opinion that plaintiff 

23-S:, 

r , ,% 


was concluded as respects right to 
verdict on the first three counts, 
plaintiff could nevertheless appeal 
from subsequent judgment rendered 
for defendant on the first three 
counts, as against contention that is- 
sues on the first three counts were, 
“res judicata."—Cochran v. M. & M. 
Transp. Co., aC.A.R.1., 110 P.2d 519. 

92. U.S.—Morris v. Securities and 
Exchange Commission, C.C.A., 116 
F.2d 896—In re L. P. Larson, Jr., C. 
C.A.I11., 275 P. 535. 

3 C.J. p 541 note 64. 

Deter mip i n g conformity to mandate 
While questions arising on an ac- 
counting before a master under an 
interlocutory decree are not review¬ 
able by appeal until the master's re- 
port has been disposed of by the tri¬ 
al court, the master has no authority 
to open questions adjudicated by the 
decree, and, where that was entered 
on a mandate from the appellate 
court, the question whether it is be¬ 
ing correctly carried into execution 
may be raised in the appellate court, 
either by appeal from an order of the 
trial court or by petition for manda¬ 
mus.—In re L. P. Larson, Jr,, Co., C. 
C.A.I11., 275 F. 535. 

93. U.S.—Ohio Oil Co. v. Thompson, 
C.C.A.MO., 120 F.2d 831, certiorari 
denied 62 S.Ct. 112, 314 U.S. 658, 
86 L.Ed. 528—Illinois Bell Tele- 
phone Co. v. Slattery, O.C.A.II1., 102 
P.2d 58, cbrtiorari denied Slattery 
V. Illinois Bell , Telephone Co., ‘59 
S.Ct. 1045, 307 U.S. 648, 83 L.Ed. 
1527—Illinois Bell Telephone Co. v. 
Slattery, C.C.A. 111., 98 F.2d 930— 
Mutual Orange Dis tribu tora v. 
Agricultural Prorate Commission 
of California, D.C.Cal., 30 F.Supp. 
9'37, 

Remand for determlnation of asnonnt 

Where the circuit court of appeals 
has affirmed a decree except as to 
one item and remanded the case to 
the trial court for determination of 
the amount thereof, the trial courts 
order pursuant to the mandate mak- 
ing such allowance yras held appealr; 
abl^—^Clarl^e y. Hot Springs Electr^q 
Li^t & Power Co., C.C.A.Wyo„ 76 
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sion appealed from is a final order, judgment, or 
decree.9^ 

Ofher mattcrs. Dependent on whether or not the 
judgment, order, or decree has been considered final, 
or interlocutory within the terms of the statute, 
various judgments, orders, or decrees have been 
held to be appealable^s and other judgments, orders, 
or decrees have been held not appealable.^® 

An order making a substitution of attorneys final- 
ly determines the rights of the attorney for whom 
the substitution is made, and is one from which he 
can appeal,97 but an order vacating an assignment 
of counsel has been held not appealable, because 
interlocutory and not final. 

An appeal does not lie from an order denying a 
motion for a directed verdict,^^ and the denial of 
a motion for a summary judgment has been held not 
a final order.^ Where a party moves in the alterna- 
tive for judgment notwithstanding the verdict and 


for a new trial, if the trial court grants judgment 
notwithstanding the verdict and denies the motion 
for new trial, the party who obtained the verdict 
may appeal from that judgment.^ 

(3) Decisions in Particular Actions or Pro-, 
ceedings 

Judgments, orders, or decrees in various actions and 
proceedings have been considered as final or not final 
within the rule relating to appeais therefrom. 

In accordance with the general rule, a judgment 
or order which is not final, although made in a spe- 
cial proceeding, is not appealable.^ An appeal will 
generally lie from a final judgment or decree deny¬ 
ing partition, or from a judgment or decree entered 
on the confirmation of the report of commissioners 
making a partition, and from other final judgments, 
orders, or decrees in partition suits or proceedings.^ 
The right of appeal in probate proceedings is statu- 
tory, and no appeal or writ of error will lie unless it 
is authorized by statute.^ 


P.2d 918, certiorari denied 56 S.Ct 
147, '296 U-S. 624, 80 L.Ed. 443. 

S4u U-S.—Cohen v. Globe Indemnity 
Co., €.C.A.Pa., 120 F.2d 791. 

95. U.S.—New Jersey iPederation of 
Toung: Men's and Youngr Women’s 
Hebrew Assans v. Hoftman, D.C.Pa., 
26 P.Supp. 556, reversed on other 
grounds, C.C.A., Hoffman v. New 
Jersey Federation of Toung Men’s 
and Toung Women’s Hebrew 
Ass'ns, 106 F.2d 204. 

NataraUzatioxL 

An order granting or denying a pe- 
tition for naturalization has been 
held a final decision within the stat¬ 
ute relating to appellate jurisdiction 
of the Circuit court of appeais.— 
Tutun V. U. S., Mass., 46 S.Ct. 425, 
270 U.S. 568, 70 L.Ed. 738—Neuberger 
V. U. S., N.Y., 46 S.Ct. 425, '270 U.S. 
668, 70 L.Ed. 738, answering certi- 
fied questions, C.C.A., 9 P.2d 1020, 
certifying questions, D.C., In re Neu¬ 
berger, 6 F.2d 387, reversed on other 
grounds, O.O.A., Neuberger v. U. S., 
13 P.2d 541, certiorari granted U. S. 
V. Neuberger, 47 S.Ct. 243, 273 U.S. 
685, 71 L.Ed. 839, and case remanded 
47 S.Ct. S34, 273 U.S. 777, 71 'L.Ed. 
887. . 

96. U.S.—Securi ties and Exchange 
Commissi on v. Jones, C.'C.A.N.T., S'5 
F.'2d 17, affirming, D.C., 15 F.Supp. 
321, certiorari denied Jones v. Se- 
curities and Exchange Commission, 
'57 S.CL 46, 299 U.S. 581, 81 L.Ed. 
428. 

DetermiTiing compeiLsatioii in con- 
d^ouiatiozL proceedings 

An order in condemnation proceed¬ 
ing by the United States directing 
that compensation be determined by 
the courts rather than by commis¬ 
sioners was "^interlocutory,” and ap¬ 


peal therefrom would be dismissed 
where no compensation had been de¬ 
termined when appeal was taken.— 

U. S. V. 243.22 Acres of Land in Town 
of Babylon, Suffolk County, C.C.A.N. 

T., 129 P.2d 678, affirming, D.C., U. S. 

V. 243.22 Acres of Land Situate in 
Village of Parmingdale, Town of 
Babylon, Suffolk County, State of 
New Tork, 41 F.Supp. 469, affirming 
41 F.Supp. 805, affirming 4'3 F.Supp. 
561, dismissing appeal 43 F.Supp. 
805. 

Nunc pro tunc entiy of judgment 

Where the only appeal taken by de¬ 
fendant was from the district court’s 
memorandum and findings of fact 
and law, instead of the final decree 
subsequently entered, and the district 
court, after the time for appeal had 
passed, entered a nunc pro tunc or¬ 
der directing that the final decree be 
entered as of the date the courfs 
memorandum and findings of fact 
and law were entered, such order is 
not appealable.—Rardin v. Messick, 
C.C.A.I11., 78 P.2d 643, dismissing ap¬ 
peal, D.C., Messick v. Rardin, 6 F. 
Supp. 200. 

Partial summary judgment 

The granting of a partial summary 
judgment is not appealable, especial- 
ly where the party is given a right 
to amend.—^Leonard v. Socony-Vacu- 
um Oil Co., C.aA.Wis., 130 F.2d 535, 
dismissing appeal, D.C., 42 F.Supp. 
369. 

97. U.S.—The Flush, C.C.A.N.T., 277 
F. 25, certiorari denied Bulk Oil 
Transports v. Thompson, 42 S.Ct. 
184, 257 U.S. 657, 66 L.Ed. 421. 

98. U.S.—;Giordano v. City of As- 
bury Park, C.C.A.N.J., 91 F.2d 455, 
certiorari denied '58 S.Ct. 267, 302 

U.S. 745, 82 L.Ed. 576, rehearing 
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denied 58 S.Ct. /363, 303 U.S. 779, 82 
L.Ed. 602. 

99. U.S.—Borg-Warner Corporation 

V. Whitney, O.C.A.Mich., 121 F.2d 
444. 

1. U.S.—Betmar Hats v. Toung 
America Hats, C.C.A.N.T., 116 F.2d 
95 6—Florian v. U. S., C.C.A.Ill., 
114 F.2d 990, reversed on other 
grounds U. S. v. Florian, 61 S.Ct. 
713, 312 U.S. 656, 85 L.Ed, 1106, 
rehearing denied 61 S.Ct. 738, 312 
U.S. 715, 85 L.Ed. 1145. 

2. U.S.—Montgomery Ward & Co. v. 
Duncan, Ark., 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. 147, modifying, C.C. 
A., Duncan v. Montgomery Ward & 
Co., 108 F.2d 848, reversing, D.C., 
27 F.Supp. 4, and certiorari grant¬ 
ed Montgomery Ward & Co. v. 
Duncan, 60 S.Ct. 809, 309 U.S. 650, 
84 L.Ed. lOOl, motion denied 60 S. 
Ct 1073, 310 U.S. ' 612, 84 L.Ed. 
1389. 

3. U.S.—Southern R. Co. v. Postal 
Tei. Cable Co., N.C., 9'3 F. 393, 35 
C.C.A. 366, affirmed 179 tT.S. 641, 
21 S.Ct. 249, 45 L.Ed. 355. 

Proceedings for punishment of party 
An order dismissing proceedings 
for the punishment of a party and 
his attorney for contempt in violat- 
ing an injunction, but reprimanding 
them for taking unfair advantage of 
a stay, is a “final order,” which can 
be revlewed by the Circuit court of 
appeais.—McCall Oo. v. Bladworth, 
C.€.A.Conn., 290 F. 365. 

4. U.S.—East Coast Cedar Co. v. 
People’s Bank of Buffalo, N.C., 111 
F. 446, 49 C.C.A. 422. 

5. U.S.—Sumi V. Toung, Ark., 57 S. 
Ct. 438, 300 U.S. 251, 81 L.Ed. 627, 
affirming, C.C.A., 83 F.2d 752, cer¬ 
tiorari granted 57 S.Ct. 118, 299 U. 
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Whether judgments or orders with relation to ar- 
rest and bail in civil actions are appealable depends 
on the finality of the decision,® and an order refus- 
ing to vacate an order of arrest is not appealable as 
a final order.*^ 

An appeal will lie from a final order or decree 
in a suit for an injunction as from other final or¬ 
ders or decrees.S 

Attachmenf and garnishment. As a rule judg- 
ments or orders in attachment proceedings are siib- 
ject to appeal or writ of error if they are final,^ 
but not if they are merely interlocutory,^^ or if they 
are discretionary.il It is generally held that an ap¬ 
peal will not lie from or to an order made before 
final judgment either dissolving, quashing, or abat- 
ing an attachment, or vacating a levy thereof,!^ 
and orders on motions to quash an attachment have 
sometimes been held not appealable or reviewable 


because discretionary.i^ If the judgment or order 
is a final one and not discretionary, appeal will lie 
as in other cases of final judgment, and in a num- 
ber of cases orders finally dissolving dr dischafging 
an attachment have been held appealable as final 
judgments in the attachment proceeding, although 
the main action is stili pending.l^ A judgment in 
favor of intervening or interpleading claimants in 
an attachment suit is final and appealable.l^ 

Receivers, etc. Except as provided by statute, see 
infra § 291, an appeal will not lie from mere inter- 
locutory, discretionary, or administrative orders or 
decrees' in receivership or trustee proceedings,^® 
such as orders as to payments to or by the receiver, 
etc.!*^ However, an appeal will lie from final or¬ 
ders or decrees affiecting substantial rights, either 
of the parties to the proceedings, of the receiver or 
trustee, or of intervening third persons claiming 
rights in the property^^ such as an order refusing 


S. 5134, 81 Li.Ed, 393, rehearing de- 
nied 57 S.Ct. 667, 300 U.S. 687, 81 
L.Ed. 889. 

Statutes constmed. 

Statute providing that order made 
by district court in probate matters 
should be deemed a judgment sub- 
ject to appeal in manner provided 
for appeals was not intended to per- 
mit appeals in probate matters with- 
out restrlction and relieve them of 
requirements of statute prescribing 
Circuit courfs appellate jurisdiction. 
—Sumi V. Toung, supra. 

6 . U.S.—McLennan v. U. S., 'C.C.A. 
Cal., 12 F.2d '507—Orooker v. 
Knudsen, Oal., 232 F. 857, 147 C.C. 
A. 51. 

7. U.S.—Crooker v. Knudsen, supra. 

8. U.S.—Speer v. Rural Special 
School Dist. No. 50 of Norphlet, 
Union County, C.C.A.Ark., lOO F. 
2d 202—Barnet v. Uonklin, •C.C.A. 
Mo., 268 F. 177, certiorari denied 
41 S.Ct 37'5, 255 U.S. '570, 65 L.Ed. 
791. 

3 -C.J. p 558 note 6. 

Appeals from interlocutory orders or 
decrees as to injunctions, see infra 
§ 291. 

9. U.S.—McODermott v. Hayes, Mass., 
197 F. 129, '116 C.C.A. 553. 

3 C.J. p 648 note 11. 

10 . U.S.—Assets Collecting Co. v. 
Barnes-King Dev. -Co., N.Y., 209 F. 
206, 126 C.C.A. 300. 

3 C.J. p 548 note 12. 

11. U.S.—Assets Collecting Co. v. 
Barnes-King Dev. Co., supra. 

12 . U.S.—^Atlantic Lumber Co. v. L. 
Bucki & Son Lumber Co., Fla., 92 
F. 864, 35 C.C.A. 59. 

3 C.J. p 550 note 22. 

13. U.S.—^Assets Collecting Co. 
Barnes-Kingr Dev. Co., N.Y,, 209 
F. 206, 126 C.C.A. 300. 


14. U.S.—McDermott v. Hayes, 
Mass., 197 P. 129, 116 C.C.A. 553. 

3 C.J. p 651 note 26. 

15. U.S.—McDermott v. Hayes, su¬ 
pra—Salmon v. Mills, Ind.T., 66 P. 
‘32, 13 C.C.A. 372. 

16. U.S.—Belleair Hotel Co. v. Ma- 
bry, C.C.A.Pla., 109 P.2d 390—Des 
Arc &. Powhatan Bridge Co. v. 
Austin Bridge Co., C.C.A.Ark., 94 P. 
2d 494—Rheinberger v. Security 
Life Ins. Co. of America, C.C.A. 
111., 72 F.2d 147, dismissing appeal, 
D.C., 4 P.Supp. 824—Miller v. Py- 
rites Co., C.C.A.Md., 71 F.2d 804, 
certiorari denied 55 S.Ct. 121, 293 
U.S. 604, 79 L.Ed. 696, rehearing 
denied 55 S.Ct 208, 293 U.S. 632, 
79 L.Ed. 717, certiorari denied Mer- 
rell V. Pyrites Co., 55 S.Ct. 121, 
'293 U.S. 604, 79 L.Ed. 696, rehear- 
ing denied 55 S.Ct 208, 293 U.S. 
632, 79 L.Ed. 717—Christian v. R. 
Hoe & Co., C.C.A.N.T., 63 P.2d 218 
—Grand Beach Co. v. Gardner, C. 
C.A.Mich., .34 P.'2d 836—In re New 
England Oil-Refining Co., C.C.A. 
Mass., 9 F.2d 344—Rubaiz v. Tucson 
Gas, Electric Light & Power Co., 
C.C.A.Ariz., 280 P. 267—Guardian 
Trust Co. V. Shedd, Mo., 240 F. 689, 
153 C.C.A. 487. 

3 C.J. p 578 note 71. 

Orders held not appealable 

(1) District courts order dismiss- 
ing nonassenting debenture holder's 
petition seeking fulJ payment after 
supreme court had invalidated corpo- 
ration’s reorganization in suit by oth¬ 
er debenture holders.—First Nat 
Bank of Cincinnati v. Waters, C.C.A. 
Pa, 82 F.2d 339. 

(2) Order making allowances to re- 
ceivers and their attorneys.—King v, 
Hiawatha Silk Mills, aaA.N.Y., 296 
F.;907. 


Appeal by receiver 

A receiver is not entitled to appeal 
from an order directing him to deliv- 
er property to the intervener, but oth¬ 
er parties joined as respondents in 
the petition were entitled to appeal. 
—Kirkpatrick v. Eastem Milling & 
Export Co., C.C.N.J., 135 P. 151. 

17. U.S.—Heinze v. Butte & Boston 
Cons. Min. Co., Mont, 129 P. '337, 
64 C.C.A. 15. 

3 C.J. p 578 note 72. 

Order held appealable 
U.S.—Pennsylvania Co. for Ins. on 
Lives and Granting Annuities v. 
Philadelphia Co., C.C.A.Pa., ‘266 F. 
1 . 

18. U.S.—Dan & Russell v. J. D. 

Halstead Lumber Co., C.C.A.Cal., 
103 P.2d 306—Robbins v. Newberg, 
C.C.A.Alaska. 85 P,2d 754—Gelberg 
V. Richardson, C.C.A.Cal., 82 P.2d 
314—West V. Radio-Keith-Orpheum 
Corporation, O.C.A.N.T., 70 P.2d 

621—Gaston v. Rutland R. Co., C. 
C.A.Vt, 35 P.2d 685, certiorari de¬ 
nied 50 S.Ct 245, 281 -U-S. 728, 74 
L.Ed. 1145—Franz v. Buder, C.C.A. 

' Mo., 34 P.2d 353—Rector v. U. S., 

C. C.A.Okl., 20 F.2d 845—Krietmeyer 
V. Hemphill, O.C-A.Fla., 19 P.2d 
513, reversing, D.O,, Krietmeyer v. 
Baldwin Drainage Dist, 13 P.2d 
903, certiorari denied Brown v. 
Krietmeyer, 48 S.Ct 117, 275 U.S. 
496, 72 L.Ed. ,392—In re New Eng¬ 
land Oil-Refining Co., C.C.A.Mass., 
9 P.2d ‘344—Illinois Printing Co. v. 
Electric Shovel Coal Corporation, 

D. C.Ill., 20 P.Supp. 181—American 

Brake Shoe & Foundry Co. v. New 
York Rys. Co., C.C.A.N.Y., 282 F. 
•523, affirming, D.C., 282 F. 293, and 
appeal dismissed Eighth Ave. R. 
Co. V. Hedges, 43 S.Ct 704, 262 U. 
S. 736, 67 L.Ed. 1207—Adler v. 

Seaman, C.C.A.M 0 ., 266 F. 828, cer- 
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to permit a creditor to intervene in proceedings in 
which a receiver has been appointed,!^ or an order 
granting a receiver’s petition that additional credi- 
tors be joined as plaintiffs,20 authorizing the receiv- 
ers to sell ali the assets.^l 


Other actions -or proceedings. The rules previ- 
ously discussed as to the appealability of final or in- 
terlocutory decisions have been applied iit various 
other actions and proceedings.^2 application for 

the return of property seized has been held an inde- 


tiorari denied Seaman v. Adler, 41 
S.Ct 218, 254 U.S. 655, 65 L.Ed. 460, 
and appeal dismissed 41 S.Gt. 820, 
’254 U.S. 621, 65 L.Ed. 443—Gas & 
Electric Securities Co. v. Manhat¬ 
tan & Queens Traction Corporation, 
C.C.A.N.T., 266 F. 625, appeal dis- 
missed Beg-g- v. City of New Tork, 
43 S.Ct. 513, 262 U.S. 196, 67 L.Ed. 
S46—Bankers’ Trust Co. v. Mis- 
souri, K. & T. Ry. Co., Mo., 251 F. 
789, 164 C.C.A. 23—Texas Co. v. 
International & G. N. Ry. Co., Tex., 
237 F. 921, 150 C.C.A. 571, certio¬ 
rari denied Central Trust Co. of 
New Tork v. Texas Co., 37 S.Ct. 
475, 243 U.S. 647, 648, 61 L.Ed. 
945—^Empire Trust Co. v. Brooks, 
Tex.. 232 F. 641, 146 C.C.A. 567, 
certiorari denied Brooks v. Empire 
Trust Co., 37 S.Ct. 480, 243 U.S. 
655, 61 L.Ed. 948, and appeal dis¬ 
missed 38 S.Ct. 133, 245 U.S. 634, 
62 L.Ed. 522—Kansas 'City South¬ 
ern Ry. Co. V. Lusk, Mo., '224 F. 
704, 140 C.C.A, 244—Odell v. H. 
Batterman Co., N.T., 223 F. 292, 
138 C.C.A. 534, reversingr, D.C., 217 
F. 305. 

3 C.J. p 579 note 76. 

Orders held fiual and appealahle 

(1) Decree fixingr the amount and 
priority of claims agrainst an insol- 
vent Corporation, and ordering a dis- 
tribution of the fund arising from a 
sale of its property.—Halsted v. For- 
est Hili Co., C.C.A.W.Va., 109 F. 820 
—Hoffman v. Knox, Va., 50 F. 484, 1 
C.C.A. 535. 

(2) Order authorizing- a railroad 
receiver to issue certiflcates and pro- 
viding: that they shall be a lien on 
the property prior to preexisting- 
liens.—Bibber-White Co. v. White 
River Valley Electric R. Co., Vt., 115 
F. 786, 53 C.C.A. 282. 

(3) Decree in receivership pro- 
ceeding, which adjudicated the spe- 
cific amounts of mortg-ag-e debts due 
mortgagree bank, determined tax pri- 
orities asserted by the Government 
of Puerto Rico, and provided that all 
matters not disposed of were re- 
served for further adjudication, that 
any party might apply to the court 
for further relief in respect of mat¬ 
ters not specifically provided for, 
and that for the purpose of making- 
any fprther order the term of court 
was continued, was a “flnal decree” 
and was appealahle in respect of the 
tax priorities.—People of Puerto Rico 
V. Bank of Nova Scotia, C.C.A.Puerto 
Rico,, 116 F.2d. >379, certiorari denied 
62 4ct. 56, 314 U.S. 615, 86 L.Ed. 495.. 

C^> An order of the supreme court f 


of Puerto Rico appointing- a receiv¬ 
er for a dissolved Corporation was a 
“flnal decision” from which an ap¬ 
peal could be taken to the Circuit 
court of appeals under statute, where 
the supreme court held that all acts 
done after date of judgment dissolv- 
ing- Corporation were legally void, 
denied asserted rig-ht of directors as 
statutory liquidating- trustees to pos- 
sess and administer corporate prop¬ 
erty, and authorized receiver with- 
out further order of court to borrow 
money and as securlty therefor to 
create liens which would take prece- 
dence over property interests of 
shareholders.—Rubert Hermanos, Inc. 
V- People of Puerto Rico, C.C.A.Puer- 
to Rico, 118 F.2d 752, certiorari 
granted People of Puerto Rico v. 
Rubert Hermanos, Inc., 62 S.Ct. 61, 
314 U.S. 589, 86 L.Ed. 475, certiorari 
denied Rubert Hermanos, Inc., v. 
People of Puerto Rico. 62 S.Ct. 80, 
314 U.S. 641, 86 L.Ed. 514. 

(5) Decree, allowing claim, flled 
with corporationes receiver, in part, 
and denying preference thereof, was 
held “flnal decree,” and hence appeal- 
able, although not terminating re- 
ceivership proceeding.—Gripton v. 
Richardson, C.C.A.Cal., 8'2 P.2d 313. 

l^eave to apply at the foot of a de¬ 
cree in a receivership proceeding for 
further relief is very usual, and does 
not prevent the decree from being 
final.—American Engineering Co. v. 
Metropolitan By-Products Co., C.C.A. 
N.T., 275 F. 40. 

19. U.S.—^Elkins v. First Nat. Bank, 
C.C.A.W.Va., 43 F.2d 777—Illinois 
Steele Co. v. Ramsey, Okl., 176 F. 
853, 100 C.C.A. 323. 

20. U.S.—Pianta v. H. M. Reich Co., 
C.C.A.N.T., 77 P.2d 888, 

21. U.S.—Stokes V. Williams, N.J., 
226 F. 148, 141 C.C.A. 146, certiorari 
denied 36 S.Ct. 728, 241 U.S. 681, 60 
■L.Ed. 1234. 

22 . U.S.—In re Investigation hy At- 
torney General of U, S., re Alleged 
Violations of Federal Antl-Trust 
Laws, C.C.A.N.Y., 104 F.2d 658, de¬ 
nying, D.C., 27 F.Supp. 997. 

AnciUary iuterpleader suit 

(1) An order denying a motion to 
vacate a temporary injunction order 
made after hearing is appealahle only 
if based on new facts, not on What 
was essentially a rehearing of the 
former motion.—Marine Midland 
Trust Co. of New York v. Eybro 
Corporation, C.C.A.N.Y., 58 F.2d 165, 
dismissing appeal, D.C., Marine Mid- 
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land Trust Co. v. Irving Trust Co., 
56 F.2d 385. 

(2) In an ancillary interpleader 
suit, an order denying a motion to 
vacate an injunction restraining 
prosecution of a replevin action pen¬ 
dente lite being essentially made on 
motion for rehearing, notwithstand- 
ing the fact, not given as ground for 
motion, that movenfs codefendant, 
after injunction, made no claim to 
res, is not appealahle.—Marine Mid¬ 
land Trust Co. of New York v. Eybro 
Corporation, supra. 

ArTbitration 

(1) An order appointing arbitra- 
tors is^ final and appealahle.—Krauss 
Bros. Lumber Co. v. Louis Bossert & 
Sons, C.C.A.N.Y., 62 P.2d 1004. 

(2) Where arbitration agreement 
contained no provision whereby court 
under the act would be authorized to 
enter summary judgment on the ar- 
bitrators' award, district court's or¬ 
der directing that arbitration pro- 
ceed within the district in accord- 
ance with agreement was a “flnal 
order,” and was appealahle.—Conti¬ 
nental Grain Co. v. Dant & Russell, 
C.C.A.Or., 118 F.2d 967. 

(3) An order setting aside an 
award made on a submission in pais 
is usually appealable.—Nolan v. Col- 
orado Cent. Consol. Min. Co., Colo., 63 
P. 930, 12 C.C.A. 585. 

Partuership settlexn.ent 0 

In an action for a partnership set- 
tlement, where it was doubtful 
whether the decree determining the 
main controversy was final for the 
purposes of appeal, an appeal from 
subsequent decree after sale of prop¬ 
erty, etc., would not be dismissed.— 
Halfpenny v. Miller, W.Va., .232 F. 
113, 146 C.C.A. 305. 

Belease of property seized nuder 

search. warrant 

A judgment determining the va- 
lidity of a seizure under a search 
warrant is flnal, and reviewable at 
once. Atlanta Enterprises v. Oraw- 
ford, D.C.Ga., 22 F.2d 834. 

Q-rand Jnry proceeding 

(1) While a proceeding befoire o. 
grand jury should be safegparded 
against undue interruption by Inter- 
'mediate appeals notwithstanding a 
grand jury proceeding has no deflned 
litigants and that none may ehierge 
from it, ari order of the district court 
denying a motion to quash a sub- 
poena duces tecum directing a wit- 
ness to appear and produce docu"- 
ments before a United States grand 
jury is not appealable to the Circuit 
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pendent proceeding aiid the order refusing the re- 
turn of the property is final and appealable,23 and 
a judgment or order refusing to quash a search war~ 
rant and to suppress evidence obtained thereunder, 
where no indictment was pending, has been held re- 
viewable a-s against a contention that it was not 
final.^^ 

(4) Decisions of Intermediate Appellate 
Courts 

The general rule that oniy fina! Judgments, orders, 
and decrees are appealable has been applied in appeais 
to the Circuit court of appeais from decisions of inter¬ 
mediate appellate courts. 

To authorize an appeal to the circuit court of 
appeais from the decision of an intermediate appel¬ 
late court, the judgment, order, or decree of the 
latrer court must be a final one.^S decision of 
an intermediate appellate court remanding the cause 
for further proceedings has been held not appeal¬ 
able, ^ 6 especially where the intermediate appellate 
court passed on only one branch of the case,^*^ al- 
though a judgment or decree remanding the cause 


with directions to dismiss the bili has been held ap¬ 
pealable. 

§ 291. - Interlocutory Orders or Decrees 

as to Injunctions and Receivers 

Ordinarily an appeal may, under the statutes, be tak- 
en to the circuit court of appeais to review interlocutory 
orders or decrees of the district court granting, continu- 
ing, modifying, or refusing an injunction, or refusing an 
application to dissolve or modify an injunction, and to 
review an interlocutory order or decree appointing a 
receiver, or refusing an order to wind up a pending re- 
ceivership. 

Unless such interlocutory order or decree was 
entered solely in compliance with a mandate of an 
appellate court having jurisdiction to issue it,29 or 
the order is made in a case in which a direct re¬ 
view by the supreme court may be had,^® an appeal 
may be taken to the circuit court of appeais, under 
Judicial Code §§ 128, 129, 28 U.S.C.A. §§ 225, 227, 
to review interlocutory orders of the district court 
granting, continuing, modifying, or refusing an in¬ 
junction, or refusing an application to dissolve or 
modify an injunction,and to review an interlocu- 


jcourt of appeais as a “final decision.” 
—Cobbledick v. U. S., 60 S.Ot 540, 309 
U.S. 323, 84 L.Ed. 783, affirming:, C.€, 
A., Palmuth v. U. S., 107 F.2d 975, 
certiorari granted Cobbledick v. U. S., 
60 S.Ct. 299, 3(>8 U.S. 547, 84 UEd. 
460, 461—International Agricultural 
•Corporation v. Pearce, C.C.A.N.C.. 113 
.F.2d '964—Goodman v. U. S., C.C.A. 

■ Cal., 108 P.2d 516, '127 A.L.R. 265. 

(2') Rule that refusal of a court to 
.quash subpoena duces tecum does not 
-constitute a “final decision” from 
which appeal will lie cannot be 
avoided by recasting application for 
review of order denyingr motion to 
quash in form of a motion for pre- 
liminary injunction.—International 
Agricultural Corporation v. Pearce, 
C.O.A.N.C., 113 F.2d 964. 

,23. U.S.—In re Mandel, B.C.N.T., 44 

F.Supp. 670. 

,24. U.S.—Foley v. U. S., C.C.A.Fla., 

64 F.2d 1, certiorari deiiied 53 S.Ct. 
796, 289 U.S. 762, 77 L.Ed. 1505. ' 

25. U.S.—Melchiof - Armstrong- 
Dessau Co. of Delawalre v. Banco 
Commercial de Puerto Ricb, 6.C.A. 
Puerto Rico, 23 F.2d 91. 

3 O.J. p 584 note 21. 

< Jndgrmeiit held final 

The judgment of an appellate 
court, directing entry by thO) trial 
court of a judgment for a speciflc 
sum of money, with a proviso that, 
if certain judgments sfiould be re- 
leased by a paarty, the amount there- 
of should not be ihcluded in the judg¬ 
ment, was held a final judgment.—'De 
Fries v. Scott, C.C.A.Hawaii, 268 F. 
;952, reversing Bcptt' V. Pilipo, '2.3 
.Hawail 7’39, .and nertibrari denied 


Scott V. De Fries, 41 S.Ct. '538, 256 
U.S. 700, 65 L.Ed. 1178. 

26. U.S.—Cosme v. Marquez, C.C.A. 
Puerto Rico, 94 P.2d 008—Waialua 
Agr. Co. V. Christian, C.C.A.Hawaii, 
52 F.2d 847—Gay v. Focke, C.C.A. 
Hawaii, 291 F. 721. 

25 C.J. p 962 note 42 [d]. 

Directing amendment to render de- 
oree final 

The Circuit court of ‘ appeais has 
not the power to direct the supreme 
court of Hawaii to correct a judg¬ 
ment reversing a decree, so as to set 
forth what further action would be 
compatible to the decision, and to 
direct the lower judge to take such 
action, so as to render the decree 
final in form and appealable.—Rum- 
sey V. New Tork Lu Ins. Co., C.C.A. 
Hawaii, 267 F. 554, certiorari denied 
41 S.Ct. 216, 254 U.S. 664, 65 D.Ed. 
459. 

27. U.S.—People of Puerto Rico v. 
United Theatres, C.C.A.Puerto Rico, 
79 F.2d 671. 

28. U.S.—Hawaiian Pineapple Co. v. 
Saito, C.C.A.Hawaii. 270 F. 749. 

29. U.S.—Chio Oil Co. v. Thompson, 

C.C.A.Mo., 120 F.2d 831, certiorari 
denied 62 S.Ct. 112, 314 U.S. 6 58, 
86 L.Ed. 628—S. S. Kresge Co. .v. 
Winget Klckernick Co., C.C.A. 
Minn., 102 P.2d 740, certiorari de¬ 
nied Wihget Kickerhick Co. v. S. S. 
Kresge Co., 60 S.Ct. 79, 308 U.S. 
557, 84 L.Ed. 468. ' 

30. Validlty of stato statnto 

(1) Where the unconstitutibnality 
of a state statute is the basis of an 
application for an injunction, and 
such application is heard by three 
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judges, an appeal goes direct to the 
supreme court and cannot be taken 
to the Circuit court of appeais.— 
Jackson v. Cravens, Fla., 238 F. 117, 
151 C.C.A. 193. 

(2) No appeal lies from an order 
of a single district judge acting 
without jurisdiction in granting an 
interlocutory injunction where an ap¬ 
plication is made therefor in a cause 
involving the validity of state legis- 
lation.—Stratton v. St. Douis South- 
western Ry. Co., 111., 51 S.Ct. 8, 282 
U.S. 10, 75 L.Ed. 135, reversing, C.C. 
A., St. Louis Southwestern Ry. Co. v. 
Emerson, 30 F.2d 322, which reversed, 
D.C., 27 F:2d 1005—Smith v. Dudley, 
C.C.A.Ark., 89 F.2d 453. 

(3) Cases involving questions di- 
rectly appealable to supreme court 
under superseded statutes see 25 C. 
J- p 969 note 99. 

2Pl. U.S.—Shanferoke Coal & Supply 
Corporation v. Westchester Service 
Corporation, N.Y., 55 S.Ct. .313, 293 
U.S. 449, 79 L.Ed. 583, affirming, 
C.C.A., 70 P.2d 297, eerliorari 

granted 55 S.Ct. 95, 293 U.S. 541; 79 
L.Ed. 647—Enelow v. New York 
Life Ins. Co., Pa., 55 S.Ct. 810, 293 

U. S. 379, 79 L.Ed. 440, reversing, 

C.C.A., 70 F.2d 728, certiorari 

granted 55 S.Ct. 70, 293 U.S. 535, 
79 L:Ed. 642—Dwinell-Wright Co. 

V. National Fruit Product Co., Inc., 
C.C.A.Mass-, 129 F.2d 848, aflfirm- 
ing, D.C., Natiohal Fruit Product 
Co. V. Dwinell-Wright Co., 42 F. 
Supp. 10l6—^Cone v. Rorick, C.C.A, 
Fla,, 112 F.2d 894—McCulloch v. 
Mutual Life, Ins. Co. qf New York, 
C.C.A.W.Va., 109 F.2d 866, revers- 
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tory order or decree appointing a receiver,®^ or re- 
fusing an order to wind up a pending receivership 
or to take the appropriate steps to accomplish the 
purposes thereof, such as directing a sale or other 
disposal of property held thereunder.®® However, 
a party need not appeal from such interlocutory or- 
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der or decree in order to protect his rights,®^ since 
the statute does not take away his right to appeal 
from a final decree, as shown supra § 289 b. 

While the statute is remedial and should be lib- 
erally construed, the right to proceed thereunder 
should be ciear,®® and the statute has been held to 
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ing, D.C., Mutual Life Ins. Co. of 
New York v. McCulloch, 31 F.Supp. 
800—Gillespie v. Schram, O.C.A. 
Mich-, 108 F.2<i 39—Victor Talking 
Machine Co. v. Georg-e, C.C.A.N.J., 
105 F.2d 697, certiorari denied 
George v. Victor Talking Mach. 
Co., 60 S.Ct. 176, 308 U.S. 611, 84 
L.Ed. 511, rehearing denied 60 S.Ct. 
294, .308 U.S. 638, 84 L.Ed. 530, and 

60 S.Ct. 466, 308 U.S. 693, 84 L.Ed. 

1034—Red Star Laboratories Co. v. 
Pabst, C.G.A.I11., 100 F.2d 1—In-a- 
Ploor Safe Co. v. Diebold Safe & 
Lock Co.. C.C.A.Cal., 91 F.2d 341— 
Metropolitan Life Ins. Co. v. Ban- 
ion, C.C.A.Wyo., 86 P.3d 88 6— 
Bank of Hamburg v. Tri-State 
Savings & Loan Ass'n, C.C.A.Ark., 
69 P.2d 436—Johnson v. Manhat¬ 
tan Ry. Co., C.C.A.N.Y., 61 F.2d 
934, reversing, D.C., 1 F.Supp. 809, 
and certiorari granted 53 S.Ct. 524, 
289 U.S. 714, 77 L.Ed. 1467, affirmed 
in part 53 S.Ct. 721, 289 U.S. 479, 
77 L.Ed. 1331—^National Parmers' 
Bank of Owatonna, Minn. v. Moul- 
ton, C.C.A.Minn., 32 P.2d 78, dis- 
missing appeal, D.C., Mouiton v. 
Parmers' Bank of Owatonna, Minn., 
27 P.'2d 403—Young v. Southern 
Pac. Co.', O.C.A.N.Y., 15 P.2d 280— 
Habirshaw Electric Cable Co. v. 
Habirshaw Electric Cable Co., C.C. 
A.N.Y., 296 P. 875, 43 A.L.R. 1035, 
certiorari denied Whitman v. Bond- 
holders' Committee of Lee. 1, 1921, 
44 S.Ct. 6.33, 265 U.S. 587, 68 L.Ed. 
1193—Pleld V. -Kansas City Refin- 
ing Co., C.C.A.MO., 296 P. 800, cer¬ 
tiorari denied 45 S.Ct. 98, 266 U.S. 
618, 69 L.Ed. 471—^Harvey v. Har- 
vey, C.C.A.Wis., 290 P. 653—Lyon 
Lumber Co. v. Livingston Parish 
School Board, C.C.A.La., 286 P. 114 
—Mississippi Valley Trust Co. v. 
Railway Steel Spring Co., Mo., 258 
P. 346, 169 O.C.A. 362—Davis v. 

Hayden, W.Va., 238 P. 734, 151 C. 
C.A. '584, certiorari denied Hayden 

V. Davis, 37 S.Ct. 400, 243 U.S. 636, 

61 L.Ed. 941—^Lawyers Trust Co. v. 

W. G. Maguire & Co., D.C.Del., 2 
F.R.D. 310. 

25 C.J. p 967 note 91—p 969 note 99— 
3 C.J. p 563 note 16 [aj. 

Appeal to Circuit court of appeals 
from interlocutory orders as to in- 
junctions in patent infringement 
suits see the C.J.S. title Patents § 
•335, also 48 C.J. p 410 note 94. 

pismLssal of counterclaim 

(1) An order dismissing a counter- 
claim wherein an ihjunction was 
asked has been held appealable.— 


Meeker v. Baxter, C.C.A.N.Y., 83 F.'2d 
183. 

(2) However, it has also been held 

that such an order was not so clear- 
ly a refusal of an interlocutory in- 
junction as to authorize an appeal.— 
Allied Metal Stamping Co. v. Stand¬ 
ard Electric Equipment Corporation, 
C.C.A.N.Y., 55 F.2d 221, dismissing 

appeal, D.C., 53 P.2d 646, 

(3) An order dismissing a coun- 
terclaim set up in an answer in equi- 
ty is not a final order, nor is it ap¬ 
pealable, although the counterclaim 
asked, inter alia, for injunctive re- 
lief, where no injunction was formal- 
ly asked for, and no question of the 
right to such relief raised.—Radio 
Corporation of America v. J. H. Bun- 
nell & Co., C.C.A.lNr.Y., 298 F. 62. 
Xtestraint imposed by statute 

Motion made in district court to 
vacate subpoenas served on third 
parties believed to have property 
of judgment debtor, and indorsed 
with seotion of New York statute 
enjoining such parties from transfer- 
ring such property, was motion to 
dissolve injunction, and appeal lay to 
Circuit court of appeals from order 
denying motion, notwithstanding 
statute and not court imposed re- 
straint, but* appeal did not lie from 
order denying motion to vacate unin- 
dorsed witness subpoenas.—Capital 
Co. V. Fox, C.C.A.N.Y., 85 P.2d 97, 
106 A.L.R, 376, affirming, D.C., 15 F. 
Supp. 677. 

From ditstrict court of Puerto Bico 

Circuit court of appeals for first 
Circuit was empowered under statute 
to review only final judgments or de- 
• crees on appeal in equity cases from 
federal district court for Fuerto 
Rico, interlocutory order, such as 
one granting or dissolving injunction, 
not being appealable.—Gorbea v. Soto 
Gras, C.C.A-Puerto Rico, 82 P.2d 634 
—25 C.J. p 967 note 89 [aj. 

3a U.S.—Jones v. Haller, GCAN. 
Y., 123 P.2d 845—^Williams Holding 
Co. V. Pennell, C.C.A.Fla., 86 F.2d 
230—Robbins v. Newberg, C.C. A. 
Alaska, 85 F.'2d 754. 

25 C.J. p 968 notes 97, 98—3 C.J. p 
'576 note 68 [aj. 

Appoiutmeut pendente lite within 
rule 

U.S.—^A. & R. Realty Cp. v. North¬ 
western Mut. Life Ins. Co., C.C.A. 
Mo., 95 P.2d 703. 

Befusal to discharsre ae appointment 
Order refusing to discharge receiv- 
er appointed by state court before 
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removal was held appealable as hav- 
ing effect of appointment by federal 
court.—McLeod v. Hayward, O.C.A. 
Fla., 17 F.2d '900. 

Ancillary receiver; tmstee-receiver 

(1) Statute permitting appeal from 
interlocutory order “appointing a re- 
ceiver" refers only to ordinary equity 
receiver or similar official of statu- 
tory authority, and order appointing 
“trustee-receiver" to enforce double 
liability of insolvent joint stock land 
bank’s stockholders was held not ap¬ 
pealable, being neither final order 
nor interlocutory order “appointing 
a receiver."—Martin v. Partridge, C. 
C.A.MO., 64 F.2d 591. 

(2) In suit by creditors to enforce 
statutory liability of resident share- 
holders of foreign joint stock land 
bank, decree appointing ancillary re¬ 
ceiver was held appealable under 
statute allowing appeals from cer- 
tain interlocutory decrees, since dis¬ 
trict court lacked power to appoint 
receiver, and receiver actually ap¬ 
pointed had only chancery powers.— 
Holmberg v. Carr, C.C.A.N.Y., 86 P.2d 
727. 

33. U.S.—Lincoln Printing Co. v. 
Middle West Utilities Co., C.C.A. 
IlL, 74 F.2‘d 779, affirming, D.C., 6 
F.Supp. 663, and certiorari denied 
Pollak V. McCulloch, 55 S.Ct. 659, 
295 U.S. 746, 79 L.Ed. 1691. 

34. U.S.—Victor Talking Mach. Co. 
V. George, C.C.A.N.J., 105 F.2d 697, 
certiorari denied George v. Victor 
Talking Mach. Co., 60 S.Ct. 176, 
308 U.S. 611, 84 L.Ed. 511, rehear¬ 
ing denied 60 S.Ct. 294, 308 U.S. 
638, 84 L.Ed. 530, and 60 S.Ct. 466, 
308 U.S, 693, 84 L.Ed. 1034, 

35. U.S.—Martin v. Partridge, C.C. 
A.Mo., 64 P.2d 591. 

25 ‘C.J. 'P 967 note 88. 

Heaxiug 

(1) Circuit court of appeals was 
held to have jurisdiction of appeal 
from order denying ex parte appli- 
cation for rule nisi for an injunction 
pendente lite with stay meanwhile, 
as the court denied everything that 
could have been granted at a hearing. 
—Association for Legallzing Ameri- 
esm Lotteries v. Goldman, ■C.C.A.N. 
Y., 85 P.2d 67. 

(2) Ex parte order granting, on 
emergency, temporary receivership, 
and providing for early hearipg 
touching its permanency, is not ap¬ 
pealable, but, if ex parte order ap- 
points permanent receivers deliber- 
ately and finally with no proyision 
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apply only to injunctions issued -in equity.^® Al- 
though, where an injunction was inadvertently in~ 
cluded in an interlocutory decree, it was held that 
an appeal might be taken therefrom,^^ order or 
decree has been held not appealable where plaintiff 
did not seek an injunction, and no hearing on pro- 
ceedings for injunction was had,^^ or where the in¬ 
junction did not materially aifect the party^s inter- 
ests,^^ or where it was wholly surplusage and with- 
out legal effect.^® A fortiori, an order of decree is 
not appealable where it contains no provision re- 
straining or enjoining anyone.'^^ 

Although a mere temporary stay imposed by the 


district court' as • part of its control over the cause 
pending before it has been held not appealable,.'^^ a 
judgment or order transferring a count to another 
docket has been held appealable as an interlocutory 
judgment granting an injunction restraining further 
proceedings at law;^^ and, when an order is made 
requiring or refusing to require that an equitable 
defense shall first be.tried, the court in effect grants 
or refuses an injunction restraining proceedings at 
law precisely as if the court had acted on a bili of 
complaint in a separate suit for the same purpose, 
and such order, although interlocutory, is appeal- 
able.^^ Also, a decree vacating an order transfer- 


for hearing, there Is refusal in ad- 
vance to hear, which is sufficient to 
justify appeal.—Marion Mortg. Co. v. 
Edmunds, O.C.A.Pla., 64 F..2d '248. 

(3) Bx parte order appointing re- 
ceivers and subsequent order refus¬ 
ing to complete hearing on motion to 
vacate previous order and continuing 
case until return of another judge 
was held appealable as operating to 
reappoint receivers “upon a hear- 
ing” within statute.—Marion Mortg. 
Co. V. Edmunds, supra. 

(4) However, the phrase has been 
held not used in a technical sense, 
and an appeal lies from an order 
appointing a receiver, although the 
hearing was ex parte and without 
notice to defendant, the purpose of 
the statute being to give the right of 
appeal to a defendant whose property 
is taken from his possession by such 
order.—Joseph Dry Groods Co. v. 
Hecht, Ga., 120 P. 760, -57 C.C.A. 64. 

(5) Where a receiver was appoint- 
ed ex parte and without notice or a 
hearing, an appeal lies from a subse- 
quent order confirming such appoint- 
ment, made on the hearing of an ap- 
plication by defendant for the dis- 
charge of the receiver, such order 
being the first adjudication of the 
question of the propriety of such 
appointment made "'upon a hearing*’ 
and by a fair construction of the 
statute the one from which it is in- 
tended to give the right of appeal.— 
Pacific Northwest Packing Co. v. Al- 
len, Wash., 109 F. 515, 48 C.C.A. S21. 

Denial of motion to remand 

On appeal from order enjoining 
complainant from proceeding further 
in state court after removal to feder- 
al court where trial court had also 
denied motion to remand, removabili- 
ty of cause is subject to review.— 
Cray, McFawn & Co. v. Hegarty, Con- 
roy & Co., C.C.A.N.Y., 85 F.2d 516. 

Befnsal to remove attomeys 

The statute does not authorize an 
appeal from an order refusing to re¬ 
move attomeys appearing for a co- 
defendant.—Croissaht v. Adams, C.C. 
A. 111., 27 F.2d 48. . ) . 


36. TT.S.—Stark v. Texas Co., C.C.A. 
Fla., 88 F.2d 182. 

Review of interlocutory decisions in 
admiralty see Admiralty § 171 j. 

37. U.S.—Sheldon v. Moredall Real- 
ty Corporation, C.C.A.N.T., 95 F.2d 
48, modifying, D.C., 22 F.Supp. 91. 

38. U.S.—Cleveland Trust Co. v. 
Simmons Mfg. Co., C.C.A.Ohio, 66 
F.2d 134. 

Consent of one defendant 

Where one defendant consented to 
interlocutory decree providing . for 
injunction and for reference to mas- 
ter for accounting, order denying 
motion for enlargement of order of 
reference to permit showing that ac- 
tion of defendant, not served, in de¬ 
fense of suit was such as to consti¬ 
tute estoppel in any other suit in- 
volving same parties and issues was 
not appealable under statute regulat- 
ing appeals in injunction proceeding. 
—Cleveland Trust Co. v. Simmons 
Mfg. Co., supra. 

39. U.S.—Bennell Realty Oo. v. E. G. 
Shinner & Co., C.C.A.Wis., 74 F.2d 
491. 

40. U.S.—^Highway Bngineering & 
Construction Co. v. Hillsborough 
County, Fla., C.C.AFla., 67 F.2d 
439, certiorari denied 54 S.Ct. 373, 
290 U.S. 705,’ 78 L.Ed. 605. 

41. U.S.—^Credit Bureau of San Die- 
g-o V. Petrasich, C.C.A.Cal., 97 P.2d 
65. 

Denying' dlsmlssal of pleading* 

An order denying a motion to dis- 
miss a bili in a suit for an injunction 
has been held not appealable.—Reed 
V. Lehman, C.C.A.N.Y., 91 F:2d 919. 

42. U.S.—^Triangle Conduit & Cable 
Co. V. National Electric Products 
Corporation, C.C.A.Mich-, 127 P.2d 
524—^Cover v. Schwartz, C.C.A.N. 
Y., 112 P.2d 566, dismissing appeal, 
U.C., 30 F.Supp. 261. 

Denial of motion to stay ancillary 
Intexpleader suit was held not ap¬ 
pealable because such a stay is -not 
an injunction within the statute.— 
Marine Midland Trust Oo. of New 
York V. Eybro Corporation, C.C.A.N. 
Y., 58 F.2d 165, d:ismissing appeal, 
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D.C., Marine Midland Trust Co. of 
New York v. Irving Trust Co., 56 F. 
2d 385. 

43. U.S.—Modin v. Matson Nav. Co., 
C.C.A.Cal., 12'8 F.2d 194. 

44. U.S.—Shanferoke Ooal & Supply 
Corporation v. Westchester Service 
Corporation, N.Y., 55 S.Ct. 313, 293 
U.S. 449, 79 L.Ed. 583, affirming, C. 
C.A, 70 F,2d 297, certiorari grant- 
ed 55 S.Ct. 95, 293 'U.S. 541, 79 L. 
Ed. 647—Enelow v. New York Life 
Ins. Co., Pa., 55 S.Ct. 310, 293 U.S. 
379, 79 L.Ed. 440, reversing, C.C.A., 
70 P.2d 728, certiorari granted 55 
S.Ct. 70, 293 U.S. '535, 79 L Ed. 642 
—Raytheon Mfg. Co. v. Radio Cor¬ 
poration of America, 'C.C.A.Mass., 
76 P.2d 943, certiorari grfinted Ra¬ 
dio Corporation of America v. 
Raytheon Mfg. Co., 56 S.Ct. 99, 296 
U.S. 557, 80 L.Ed. '393, and affirmed 
56 S.Ct. 297, 296 U.S. 459, 80 L.Ed. 
327, followed in, C.C.A., Berning v. 
LDuisville & N. R. Co., 92 F.2d 99'7. 

Dismlssal of oonnterclaim 

Where defendant in action at law 
filed a counterclaim of equitable 
character, order dismissing counter¬ 
claim without hearing on merits was 
held equivalent to denial of appli- 
cation to stay lawsuit and hence ap¬ 
pealable.—^Kneberg v. H. L. Green 
Co., C.C.A.I11., 89 P.2d 100. . 

Defense immaterlal 

Question whether terms of con- 
tract sued on prevented federal court 
from decreeing specific performance 
of arbitration agreement was held 
immaterial in determining whether 
Circuit court of appeals had juris- 
diction of appeal fr-om stay order 
based on special defense setting up 
arbitration agreement.—Shanferoke 
'Coal & Supply Corporation v. West¬ 
chester Service Corporation, N.Y., 55 
S.Ct. 313, 293 U.S. 449, 79 L.Ed. 583, 
affirming, C.C.A., 70 F.2d 297, certio¬ 
rari granted 55 S.Ct. 95, 293 U.S. 541, 
79 L.Ed. 647. 

Bnle in earlier cases 

(1) In some early cases, a contrary 
conclusion was reached.—^Cox v. 
Graves, Knight & Graves, C.C.A.Va., 
55 P-2d '217—Uw S. v. Amalgamated 
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ring a case from law to equity has been held* ap- 
pealable as an interlocutory order dissolving an in- 
jtinction.'*^ While an order merely transferring a 
cause from the equity docket to the law docket has 
been held not appealable,^® where the equity suit is 
for an injunction, an order transferring- it to the 
law side of the court, thereby in effect denying the 
injunction, has been held appealable.^7 

An appeal will not lie from a temporary restrain- 
ing order granted without hearing, incident to an 
order to show cause why a preliminary injunction 
should not be granted,or from an order refusing 
to dissolve a temporary restraining order,but an 
appeal will lie from an order on a hearing of both 
sides, in effect granting a preliminary injunction, 
although in terms continuing a temporary restrain¬ 
ing order.50 

An interlocutory order vacating an order appdint- 
ing a receiver is not appealable,^^ nor is an order 
denying a motion to vacate a receivership appeal- 
able as one refusing to wind up a pending receiver- 
&hip,52 and an order authorizing a receiver to lease 
property has been held not an order refusing to take 
appropriate steps to wind up a pending receiver- 

ship.53 

§ 292. Procedure in General 

a. General principies 


b. Presentation and reservation in low- 

er court of grounds of review 

c. Parties 

a. General Principies 

The procedure on appeal to the Circuit courts of ap- 
peals is governed exclusively by the acts of congress 
and the rules and praefice of the federal courts, 

The Circuit courts of appeals are, with respect to 
the review of judgments and decrees, controlled ex¬ 
clusively by the acts of congress and the rules and 
practice of the federal coUrts without regard to 
state statutes or practice.^^ Where the judgment or 
order from which the appeal is attempted is criminal 
in nature, appeal under the criminal appeals rules 
is proper and necessary.^^ 

h. Presentation and Reservation in Lower Court 
of Grounds of Review 

(1) Necessity and sufficency in general 

(2) Objections and motions and rulings 

thereon 

(3) Exceptions 

(4) Motions for new trial 

(1) Necessity and Sufficiency in General 

As a general rule, questions not raised and properly 
preserved for review in the trial court will not be con- 
sidered on review in the Circuit court of appeals, and a 
party on review cannot assume an attitude inconsistent 
with, or different from, that taken by him at the trial. 


Sugar Co., C.C,A.Utali, 48 P.‘2d 156— 
Childs V. Ultramares Corporation, C, 
C.A,N.Y., 40 F.2d 474—Weaver v, At¬ 
las Oil Co., C.C.A.L.a., -39 F.2d 847— 
Emlenton Hefining Co. v. Chambers, 
C.C.APa., 14 P.2d 104, certiorari de- 
nied 47 S.Ct 240, 273 U.S. 731, 71 L. 
Bd. »63. 

(2) In one case it was held that 
whether appeal may be taken irhme- 
diately from refusal to stay proceed- 
ing^ at law where defendant inter- 
poses statutory equitable plea is mat- 
ter within rule-making pbWer given 
by statute, and, no rule having been 
promulgated as to whether appeal 
may be taken immediately from re¬ 
fusal to stay proceedings at law on 
defendanfs filing statutory equitable 
plea, matter of allowing and recog- 
nizing such appeal lies within exer- 
cise of courfs discretion until rule 
fa established.^—^American Cyanamid 
Co: V. Wilson & Toomer Fertilizer 
C.C.AFla., 62 F.2d lOl-S, certio- 
mri denied 53 S.Ct. 595, 289 TJ.S. 735, 
77 1^83. 

45. -XT.S.—New York Life Ins. Co. V. 
Panagiotopoulos, C.C.A.Mass., 80 F, 

f,'2d 136. 

46. ', U,'S.-r~Highway Engineering ■ - & 
r Construotion , Co. y. Uillsborough 


County, Fla., C.C.AFla., 67 F.2d 
439, certiorari denied 54 S.Ct. 373, 
290 U.S. 705, 78 L.Ed. 605. 

47. U.S.—Taylor v. Spurway, C.C.A. 
Fla., 72 F.2d 97—^King Mechanism 
& Engineering Co. v. Western 
Wheeled Scraper Co., C.C.A.I11., 59 
F.'2d 546—Banco Mercantil Ameri¬ 
cano de Cuba v. Taggart Coal Co., 
C.C.A.Ga., 276 F. 388. 

48. U.S.—Schainmann v, Brainard, 
C.C.ACal., 8 F.’2d 11. 

49- U.S..—Pack V. Carter, Cal., 223 

F. 638, 139 C.C.A. 184. 

50. U.S.—HcGonigle v. li^utch, C.C. 
A. Mo., '51 F.2d 456—Schainmann v. 
Brainard, C:C.A.CaI., 8 P.2d 11— 
Western Union Telegraph Co. v. 

■ United States & Mexican Trust 
Co., Kan., 231 P. 545, 137 C.C.A 
113. ■ 

51. U.S.—^U. S. V. Otley, C.C.A.Or., 

116 p.2d ■' 

52. U.S.—Grand Beach Co. v. Gard- 

, ^er, C.a4.;M:ich.,. 34 ,F.2^ S36. , 

Where no opportunity to appeal fixmi 
• appointment 

Order ; refusing motion tovacate 
federal court receivership- wasi held 
a'ppealable^. where - party . was ftrst 
brought , into : oota-t, after , receiver^s 

24Q: 


appointment—Mitchell v. Lay, C.C.A. 
Cal., 48 F.2d 79, certiorari denied Lay 
V. Mitchell, 51 S.Ct 656, 283 U.S.’864, 
75 L.Ed. 1469. 

53. U.S.—Belleair Hotel Co. v. Ma- 
bry, C.C.AFla., 109 P.2d 390. 

54. U.S.—U. S. V. Marsh, CC.A.Va., 
108 P.2d 558, denying rehearing 107 
P.2d 173—U. S. V. Rayburn, C.C.A. 
lowa, 91 P.2d 162. 

25 C.J. p 971 notes ‘31, 32. 

55- U.S.—MeCrone v. U. S., C.C.A, 
Mont., lOO P.2d '322, certiorari 
granted 59 S.Ct 591, 306 U.S. 625, 
'83 L.Ed. 1029, aflirmed 69 S.Ct 685, 
307 U.S. 61, 83 L.Ed. 1108. 

Appeals from dlstrlot court of Ha- 
waii 

The manner of taking an appeal to 
the Circuit court pf appeals from the 
United States district court for the 
terfitory 6f Hawaii is not controlled 
by the Criminal 'Appeals Rules goV- 
erhing appeals from the disttict 
courts of the llnited Statas,, but is 
controlled. by speciai statutory pro- 
vision, 28 U.S.C.A. §§ 2’25, 2’30.— 

Mookini yj i .U: -S., Hawaii,. 58 S.Ct 
543, ' 303 U.S. 204, 82. L.Ed. 748, re- 
versing, C.C.A, '92 P.3d 123, Cerfior 
rari granted ,58 S.}C.t 53, 802 U.S. 204, 
82 L.Edt 748,. and confOrmed to> C.C- 
A, 95 P.2d 960. . ' / , . ^ 
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Subject to some exceptions and limitations,^® it ture, not raised and properly preserved for review 

is the general rule that questions, of whatever na- in the trial court will not be noticed on appeal,^'^ 


56 . U.S.—Maryland Casualty Oo. v. ( first 


Reid, O.C.A.Tex., 76 F.2d -30. 

3 C.J. p 742 note 99. 

ParticTilar exceptions or limltatlons 

( 1 ) As the rule that Questions not 
raised below will not be considered 
on appeal is for the purpose of order- 
ly administration and the attainment 
of justice, whether or not the court 
will follow it is ordinarily a question 
of administration.—American Legion 
Post No. 90 of Village of Mamaro- 
neck V. First Nat. Bank & Trust Oo. 
of Mamaroneck, *C.C.A.N.T., 113 P.2d 
S6S. 

(2) The rule will be disregarded 
where it is necessary to do so in or- 
der to protect the fundamental rights 
of the parties or the error is of such 
a nature that justice requires that it 
be corrected.—Helvering v. Rubin- 
stein, C.C.A., 124 P.2d 969—New York 
Life Ins. Co. v. Oalhoun, O.O.A.Mo., 
114 P.2d 526, certiorari denied 61 S. 
Ct. 141, 311 U.S. 701, 85 L.Ed. 465— 
Nichols V. Republic Iron & Steel Oo., 
0.0. A. Ala., 89 P.2d 927—Sulzbacher 
V. Continental ' Casualty Ob., C.O.A. 
Mo., 88 P. 2 d 122 —Maryland Casualty 
Co. V. Reid, C.C.A.Tex.,> 76 P.2d '30— 
Trapp V. Metropolitan Life Ins. Oo., 
O.O.A.Mo., 70 F.2d 976, affirmed 7'2 P. 
2d 374, certiorari denied Metropoli¬ 
tan Life Ins. Co. v. Trapp, 55 S.Ct. 
112, 293 U.S. 596, 79 L.Ed. 690—Pree- 
man v. U. S., C.C.A.O 0 I 0 ;, 4 P.2d 13. 

(3> The right to disregard the 
rule that an appellate court will not 
ordinarily consider issues of law or 
fact not raised beiow is a right to 
prevent a ciear miscarriage of Jus¬ 
tice apparent from the record and 
not a right to.afCord a defeated liti¬ 
gant another day in court because 
he thinks that if he were given op- 
portunity to try his case again pn a 
different ‘theory he might prevaiL— 
Helvering v. Rubinstein, O.C.A., 124 
F.2d 969. 

(4> Questions of a general public 
nature affecting the interest of the 
state at large may be determined by 
the Circuit court without having been 
raised in the trial court—Primeau v. 
Granfield, N.T., 193 P. 911, 114 G.C.A. 
549, certiorari denied 32 S.Ct. 839, 
225 U.S. 708, 56 L.Ed. 12’67. 

(5) Since the reason for the nple 
is to give 'an opportunity to avpid ; 
the effect of an objection, the rule is 
not applicable where that cpuld not 
have been done, eveja though the 
questiori had heen seasonably raised 
in., the court below.—IVtcConnell v. 
Dennis, Kan.,' 153 F. 547, 82 O.C.A. 
501,; ^ ' ' ’ ' 

,( 6 > An obj-eotion relating tb the Su- ) 
rlsdiction of the dourt' ovor the sub- 1 
ject matter tnay^/be,, raised for^c-the ‘ 
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time on appeal, as the parties 
cannot by consent or waiver vest a 
court with such jurisdiction.—Caesar 
V. Burgess, 0-C.A.Okl., 103 F.2d 503— 
Atlantic Brewing Oo. v. William J- 
Brennan Grocery Oo., O.O.A.Mo., 79 
F.2d 45—The Taigen Maru, G.C.A. 
Wash., 73 F.2d 922, certiorari granted 
Van Der Weyde v. Ocean Transport 
Co., 56 S.Ct 177, 296 U.S. '567, 80 L. 
Ed. 401, reversed on other grounds 
56 S.Ct 392, 297 U.S. 114, 80 L.Ed. 
515—Tower Hili Oonnellsville Ooke 
Co. of West Virginia v. Piedmont 
Coal Co., €.C.A.W.Va.. 33 P.2d 703, 
rehearing denied 35 F-2d 179, certio¬ 
rari denied 50 S.Ct 157, 280 U.S. 607, 
74 L.Ed. 650—Highway Const Co. v. 
McClelland, C.C.A.M 0 ., 14 P.2d 406, 
rehearing denied 15 F.2d 187, and 
certiorari denied McClelland v. High¬ 
way Const Co.. 47 S.Ct 570, 273 U.S. 
755, 71 L.Ed. 8 S 1 —25 C.J. p 785 note 
63. 

57. UlS.—People of Puerto Rico v. 
Rubert Hermanos, Inc., Puerto 
Rico, 62 S.Ct 771, 315 U.S. 637, 86 
L.Ed. 1081, reversing, C.C.A., Her¬ 
manos, Inc., V. People of Puerto 
Rico, 118 F.2d 752—Reconstruction 
Finance Corporation v. Sun Lum- 
ber Co., C.C.A.W.Va.„ 126 F.2d 731, 
affirming, D.C., In re Eakin Lum- 
ber Co., 39 P.Supp. 787—Pruden¬ 
tial Ins. Co. of America v. Garl- 
son, C.C.A.K:an., 126 F.2d .607— 
John R. Alley & Co. v. Pederal Nat 
Bank of Shawnee, Shawnee Coun- 
ty, OkL, C.C.A.Okl., 124 F.2d 995— 

• Lyons v. U. S.. €.C.A.Ohio. 123 P. 
2d 507—^Ramming Real Estate Co. 
V. U. S., C.C.A.MO., 122 P.2d *692— 
Barnard-Curtiss Co. v. MaehI, C.C. 
A.Mont, 117 P.2d 7—National Pire 
Iris. Co. of Hartford, Conn. v. 
School T)ist No, 68, Sequoyah 
County, C.C.A.Okl., 11'5 P.2d 232— 
New York Life Ins. Co. v. Oalhoun, 
C.C.A.M 0 .,- 114 P.2d 526, certiorari 
denied 61 S.Ct 141, 311 U.S. 701, 
‘85 L.Ed. 455—McGee v. Nee, C.C. 
A.Mo., 113 F.2d 543—Falstaff Brew- 
- ing Cori>oration v. lowa Fruit & 
Produce Co., aC.A.Neb., 112 P.2d 
101—Helvering v. Hormel, C.C.A., 
111 F.2d 1, certiorari granted Hor¬ 
mel V. Helvering, 61 S.Ct 35, 311 
. U.S. 636, 85 L.Ed. 397, affirmed 61 
'S.Ct 719, 312 U.S. 552, 85 L.Ed. 
1037 —Borchard v.,, California B^-nk, 
'C.,C.A-'Cal., 107 F.2d 96, certiorari 
granted 60 S.Ct 721, 309 U.S. 648, 
84 L.E,^. 1000, reversed on other 
grounds. 60 S.Ct , 957, 310 U.S. 311, 
84 L.Ed. 1222, rehearing denied '61 
S.Ct'54,. 311 U.S,-,734, ,86 L.Ed. 472 
—^HutchinsOn .v, , Fidelity Inv. 

Ass'n, C.C. A.;W.Va.;. '106 F. 2d 431, ’ 
133 ' A.L-R:'( l-O^l,!' affirming, U.C., j 
j.«M:(iCainmon Fidelity Inv. Ass’n, f 
., 26. F.;Sapp. ';ill7—JCleinschmit ;v. ^ 
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Farmers Mut. Hail Ins. Ass'n of 
lowa, C.C.A.Neb., 101 F.2d 987— 
Supreme Porest Woodman Circle 
V. City of Belton. C.C.A.Tex., 100 
F.2d 6'55—Millers’ Mut. Pire Ins. 
Ass’n of Illinois v. Warroad Po¬ 
tato Growers Ass’n, C.C.A.Minn., 94 
P.2d 741—Potts V. City of Utica, 
C.C.A.N.Y., 85 P.2d 616—^Coopman 
V. Citizens State Bank of Omak, 
C.C.A.Wash., 85 F.2d 793, denying 
rehearing and supplementing opin- 
ion ‘83 F.2d 815, certiorari denied 
57 S.Ct 431, 300 U.S. 655, Sl L.Ed. 
865—Hali V. ^tna Life Ins. Co., 
C.C.A.Ark., 85 P.2d 447—New York 
Life Ins. Co. v. Wolf, C.C.A.S.D., 85 
F.2d 162, certiorari denied 57 S.Ct 
316, 299 U.S. 614, 81 L.Ed. 453— 
Marion Steam Shovel Co. v. Berti- 
no, C.C.A.M 0 ., 82 P.2d 945, denying 
rehearing 82 P.2d 541, certiorari 
denied 57 S.Ct 17, 299 U.S. '556, 81 
L.Ed. 409—Sholtz v. U. S. ex rei. 
Ben Hur Life Ass'n, C.C.A.Fla., 82 
F.2d 780—Century Furniture Co. v. 
B 6 rnhard's, C.C.A.Cal., 82 P.2d 706 
—Rohrback v. Mutual Life Ins. Co. 
of New York, C.C.A.Mo., 82 F.2d 
291—U. S. V. Bollman, C.C.A.Iowa, 
81 P.2d 1009—Deutser v. Marlboro 
Shirt Co., C.C.AMd., 81 P.2d 139, 
affirming, D.C., Union Central Life 
Insurance Co. v. I>eutser, 13 P. 
Supp. 313—Liberty Baking Co. v. 
Kellum, C.C.A.Pa., 79 P.2d '931— 
Atlantic Brewing Co. v. William J. 
Brennan Grocery Co., C.C.A.Mo., 79 
P.2d 45—Johnstone v. Commission- 
er of Internal Revenue, C.C.A.Cal-, 
76 F.'2d 55, certiorari denied 56 S. 
Ct 89, 296 U.S. '578, 80 L.Ed. 408— 
New York Life Ins. Co. v. Doerk- 
sen, O.C.A.Kan., 75 P.2d 96—Mittry 
Bros. Const. Co. v. U. S., for Use of 
Belmont C.C.A.Idaho, 75 F.2d 79, 
affirming in part 'B.C., U. S., for 
Use and Benefit of Belmont v. Mit¬ 
try Bros. 'Const Co., 4 F.Supp. 216 
—^Caigan v. Plibrico Jointless Pire- 
brick Co., C.C.A.Mass., 74 P.2d 316, 
certiorari denied 55 S.Ct. 645, first 
case, 295 U.S. 733, 79 L.Ed. 1682, 
and 55' S.Ct 645, second case, 295 

U. S. 734, 79 L.Ed. 1682—Commer- 

cial Nat Bank of Philadelphia v. 
Reber, C.C.A.Pa., 74 P.'2d 301—Salt 
Bayou Drainage List v. Futrall, 
€.C.A.Ark., 72 F.2d 940—McCul- 

lough V. Clinch-Mitchell Const Co., 
C.C.A.M 0 ., 71 F,2d 17 , certiorari 

denied Clinch-Mitchell Const. Co. 

V. McCullough, 55 S.Ct, 96, 29-3 U.S. 
582, 79 L.Ed. 67*8—Trapp v. Met¬ 
ropolitan Life Ins. Co., C.C.A.Mo., 
70 F.2d 976, affirmed 72 P.2d 374, 
certiorari denied Metropolitan Life 
Ins. Coi V. Trapp, '55 S.Ct 112', 293 
U.S. 596v 79. LiEd. 690—^U. S. v; 
SUvomY,», C.CA-Qr.,. 70 P.2d' §42— 
U, S., V. Todd, G.C.A.Or., 70 iF.2d 
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regardiess of consent or waiver by the parties and 
notwithstanding any stipulations to the contrary into 
'vvhich they may have entered.^^ Accordingly re- 
view may not be had in the circuit court of appeals 
of particular questions or matters not raised in the 


court below, as with respect to the amount of re- 
covery or extent of relief,^^ causes of action or 
grounds of recovery,^^ grounds of defense or oppo- 
sition,®^ and as with respect to or with re- 


540—Mandel Bros. v. Henry A. 
0’Neil, Inc., C.C.AS.D,, 69 F.2d 452 
—Strouse v. Union Indemnity Co., 
C.C.A.N.Y., 67 P.2d o2S—Ford Mo¬ 
tor Co. V. Chas. A. Myers Mfg-. Co., 
C.C.A.Ohio, 64 F.2d 942~Standard 
Oil Co. of Kentucky v. Noakes, C. 
C.AKy., 59 F.2d 897—H. E. Wolfe 
Const. Co. V. Fersner, C.C.A.S.C., 
58 F.2d 27—^Williams v. Bank of 
America Nat. Ass’n, C.C.AN.Y., ‘55 
F.2d 884—Heidbrink v. McKesson, 
C.C.AOhio, 53 F.2d 321—Buechle v. 
Montgomery, C.C.AMo., 45 F.2d 987 
—Ex parte Keizo Kamiyama, C.C. 
ACaL, 44 P.2d 503—American Sure- 
ty Co. of New York v. Kepublic 
Casualty Co., C.C.A.Minn., 42 F.2d 
S07—^Clarksburg Trust Co. v. Com- 
mercial Casualty Ins. Co., C.C.A.W. 
Va., 40 P.2d 626—^Kansas City 
Southern Ry. Co. v. Littlefield, C. 
C.AOkl., 37 P.2d 707—Wolfberg v. 
State Mut. Uife Assur. Co. of 
Worcester, Mass., C.C.AMo., 36 F. 
'2d 171—^Harding- v. Pederal Nat. 
Bank, C.C.AMass., 31 P.2d 914— 
Weinstein v. 'Laughlin, C.C.A.Mo., 
21 P.2d 740—Hecht v. Alfaro, C.C. 
A.Okl., 10 F.2d 464, affirming, D.C., 
4 P.2d 25'5—Geig-er v. Tramp, C.C. 
Alowa, 291 F. 353—H. W. Paine & 
Co. V. Manistee Tanning- 'Co., C.C.A 
Mich., 279 F. 340—United Mine 
Workers of America v. Coronado 
Coal Co., Ark., ,258 F, >829, 169 C.C. 
A 549, reversed on other grrounds 
42 S.Ct. 570, 359 U.S. 344, 66 L.Ed. 
975, 27 A.Ij.R. 762, certiorari denied 
and leave to present petition for 
rehearing g:ranted 42 S.Ct. '587—In¬ 
terstate Compress Co. v. Agnew, 
Okl., 256 F. 655, 168 C.C.A. 49, de- 
nying* rehearing- 255 F. '508, 168 C.C. 
'A. 199—Turner v. Schaeffer, Chio, 
•249 F. 654, 161 C.C.A 564—Towle 
V. Pullen, 111., 238 F. 107, 151 C.C. 
A 183—^Kleman v. Anheuser-Busch 
Brewing Ass’n, Pa., 237 F. 99 3, 150 
'C.^G.A 643—Continental Public 

Works Co. V. Stein, N.Y., 232 F. 
559, 146 C.C.A 517—J. H. Lane & 
Co. V. Maple Cotton Mills, S.C., 226 
F. 692, 141 C.C.A. 448, reversed on 
other grounds J. H. Lane & Co. v. 
Maple 'Cotton Mills, 232 F. 421, 146 
C.C.A. 415—Federal Mining & 
Smelting Co. v. Hodge, Idaho, 213 
F. 605, 130 C.C.A. 197. 

D.C.—McLean v, Burkinshaw, 107 F. 
2d 665, 71 App.D.C. 107, certiorari 
denied 60 S.Ct. 616, 309 U.S. 670, 84 
L.Ed. 1016. 

3 C.J. p 6i89 note 41, p 692 note 44. 

Parttcnlar actions or clalms 

(1) Cases involving the title, own- 
ership, possession, or right to posses- 


sion of property, real or personal.— 
In re Advance Oil Co., C.C.A.Pa., 1 F. 
2d 442, affirming, D.C., 1 F.2d 440, 
certiorari denied Franklin Trust Co. 
V. Advance Oil Co., 45 S.Ct. 197, '2 66 
U.S. 631, 60 L.Ed. 478—Commerce 

Trust Co. V. Chandler, C.C.A.Mass., 
284 F. 737, reversing, D.C., William 
H. Haskell Mfg. Co. v. Nelson Blow- 
er & Furnace Co., 275 F. 206—3 C.J. 
p 713 note 99, p 714 note 1, p 715 note 
14. 

(2) Claims in bankruptcy.—Min- 
nich V. Gardner, Pa., 54 S.Ct. 567, 292 
U.S. 48, 78 L.Ed. 1116, reversing, C. 
C.A., 66 F.2d 561, certiorari granted 
54 S.Ct. 378, 291 U.S. 654, 78 L.Ed. 
1047. 

(3) Claims under the internal reve- 
nue laws.—^Hatch v. Morosco Hold¬ 
ing Co., 'C.C.AN.Y., 50 F.2d 138, af¬ 
firming, ‘D.C., 34 P.2d 579, 138, cer¬ 
tiorari denied Irving Trust Co. v. U. 

S., 52 S.Ct- 42, 284 U.S. 66i8, 78 L.Ed. 
'565. 

(4) Actions involving railroads.— 
Morgan’s Louisiana & T. R. & S. S. 
Co. V. Issae Joseph Iron Co., Ohio, 
243 F. 149, lo6 'C.C.A. 15. 

('5) Actions involving Insurance 
claims.—Golightly v. New York Life 
Ins. Co., C.C.A.Ark., 85 F.2d 122. 

(6) The text rule generally applies 
in chancery cases as well as at law. 
—Columbia Pictures Corporation v. 
Lawton-Byrne-Bruner Ins, Agency 
Co., C.C.A.MO., 73 F.2d 18—William- 
son V. Chicago Mill & Lumber Cor¬ 
poration, C.C. A Ark., 59 P.2d 918, 
modifying, D.C., Williamson v. Chi¬ 
cago Mill & 'Lumber Co., 51 F.2d 551. 

(7) It has been held, however, that 
in an eciuity case which is tried on 
appeal de novo it is not necessary 
that every reason for or against a 
decretal order should be presented to 
the trial court, and if the pleadings 
warrant the contention and the mat- 
ter is raised before the appellate 
court it will consider it.—National 
Bank of Commerce v. Rockefeller, 
Mo., 174 F. 22, 98 C.C.A 8—Business 
Men’s Acc. Ass'n of America v. 
Schiefelbusoh, 'C.C.AOkl., 262 F. 354. 
Questions snfflcieatly raised 

U.S.—Molesphini v. Bruno, D.C.N.Y., 
26 F.Supp. 595. 

58. U.S.—U. S. V. Winkle Terra Cot¬ 
ta, C.C.AMo., 110 F.2d 919. 

59. U.S.—Prudential Ins. Co. of 
America v. Carlson, C.C.AKan., 126 
F.2d 607—^American Home Fire 
Assur. Co. V. Hargrove, 'C.C.A.Okl., 
109 F.2d 86—Harrison v. Pullman 
Co., C.C.AMo., 68 F.2d i826—Potter 
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V. Cincinnati, 1. & W. R. Co., C.C.A. 

111., '272 F. 688. 

3 'C.J. p 694 note 52. 

In actions involving an account- 
ing, objections to the accounting or 
to the relief granted cannot, as a 
rule, be urged for the first time on 
appeal.—Ruggles v. Buckley, C.C.A 
Mich., 23 F.2d 230. 

60. U.S.—Buffington v. Owosso Mfg. 
Co., C.C.AArk., 105 F.2d 692—Van 
Norden v. Chas. R. McCormick 
Lumber 'Co. of Delaware, C.C.A.Or,, 
17 F.2d 568, certiorari denied 47 
S.'Ct. 768, 274 U.S. 7'5S, 71 L.Ed. 
1337—Elkan v. Sebastian Bridge 
Dist., 'C.C.AArk., 291 F. 632. 

Set-off or counterclaim 

(1) A set-oif or counterclaim can¬ 
not be set up or relied on on appeal 
where it was not pleaded or other- 
wise urged in the court below.— 
Williams v. Bank of America Nat. 
Ass’n, C.C.AN.Y, 55 F.2d 884—Amer¬ 
ican Trading Co. v. Steele, C.C.A 
China, 274 F. 774. 

(2) Nor, as a rule, can objections 
to a set-off counterclaim, recoupment, 
or recovention be urged for the first 
time on appeal.—Clifton v. Tomb, 'C. 
C.AW.Va., 21 F.2d 893. 

3 C.J. p 713 note 97. 

6(1- 'U.S.—Maloney v. Brandt, C.C.A. 

111., 123 F.2d 779—Chase Nat. Bank 
of City of New York v. Citizens 
Gas Co. of Indianapolis, ’C.'C.A.Ind., 
113 F.2d 217, certiorari granted 
City of Indianapolis v. Chase Nat. 
Bank of City of New York, 61 S.Ct. 
73, 311 U.S. 636, i85 L.Ed. 405, Chase 
Nat. Bank of City of New York v. 
'Citizens Gas Co. of Indianapolis, 
61 S.'Ct. 74, 311 U.S. 636, 85 L.Ed. 
405, and Chase Nat. Bank of 'City 
of New York v. Indianapolis Gas 
Co., 61 S.Ct. 74, -311 U.S. 636, 85 
'L.Ed. 405, reversed on other 
grounds 62 S.Ct. 16, 314 U.S. 63, 86 
L.Ed. 47—^Nakdimen v. Baker, C.C. 
AArk., lll F.2d 778, certiorari de¬ 
nied 61 S.Ct. 22, 311 U.S. 665, 85 
L.Ed. 427, rehearing denied 61 S.Ct. 
130, 311 U.S. 726, 8'5 L.Ed. 473— 
Robbins v. Winters 'Creek Canal 
bo., C.C.ANeb., 109 F.2d >849—Ti¬ 
tle Guaranty & Surety Co. v. State 
of Missouri ex rei. and to Use of 
Stormfeltz, C.'C.A.Mo., 10’5 F.2d 496 
—Northwestern Mut. Life Ins. Co. 
V. Cohn Bros., 'C.C.A.Or., 102 F.2d 
74—Davilla v. Brunswick-Balke 
Collender Co. of New York, C.C.A 
N.Y, 94 F.2d 567, modifying B.C., 
19 F.Supp. 819, certiorari denied 58 
S.Ct 1040, 304 U.S. 572, I82 L.Ed. 
1536—St Paul Pire & Marine Ins., 
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lation to constitutional questions.®^ Jt also fol- | lows that a party, on review, cannot assume an at- 


Co. V, Kaufman -Compress 'Co., O.C. 
A.Tex., 93 F.2d 156, denying- rehear- 
in&, D.C., 94 P.2d 744, certiorari de- 
nied 58 S.Ct. 751, 303 U.S. 653, 82 
L.Ed. 1113—Hig-g-ins v. Ledo, €.C.A. 
N.H., 66 F.2d 265—Bank of Union 
V. Fidelity & Casualty Co. of New 
York, C.C.A.Mo., 62 F.2d 1040— 
Georgia Casualty Co. v. Waldman, 
C.C.A.Ala., 53 F.2d 24—Guaranty 
Trust Co. of New York v. Minneap- 
olis & St. L. R. Co., C.C.A.Minn., 52 
F.2d 418—Duval Cattle Co. v. 
Hemphill, C.C.A.Fla., 41 F.2d 4-33— 
Johnston v. Ouachita Nat. Bank of 
Monroe, La., C.C.A.Ark., 40 F.2d 
604—Toll V. Monitor Binding & 
Printing Co., C.C.A.Mo., 26 F.2d 51 
—^Hercules Powder Co. v. Rich, C. 
C.A.Ark., 3 F.2d 12, certiorari de- 
nied 45 S.Ct. '511, 268 U.S, 692, 69 
L.Ed. 1160—^New Amsterdam Cas¬ 
ualty Co. V. Farmers’ Co-op. Un¬ 
ion of Lyons, Kan., C.C.A.Kan., 2 
F.2d 214—American Thermos Bot- 
tle Co. V. W. T. Grant Co., C.C.A. 
Mass., 282 F. 426, affirming, D.C., 
279 F. 151—Scott V. W. R. Grace 
& Co., C.C.A.N.Y., 275 F. 340—Gans 
S. S. Line v. Wilhelmsen, C,C.A.N. 
Y., 275 F. 254, modifying D.C., The 
Themis, >244 F. 545, certiorari de- 
nied Barber & Co. v. Wilhelmsen, 
42 S.Ct. 97, 257 U.S. 655, 66 L.Ed. 
419—Kennelly v. Prederick Starr 
Contracting Co., N.Y., 250 F. 229, 
162 C.C.A. 365—Hart v. Adair, Or., 

244 F. 897, 157 C.C.A. 247—Camp v. 
Gress, Va., 244 F. 121, 156 C.C.A. 
-549, certiorari granted >38 S.-Ct. 14, 

245 U.S. 655, 62 L.Ed. 533, and 
modified on other grounds 39 S.Ct. 
478, 250 U.S. '308, 63 L.Ed. 997— 
Richardson v. Fajardo Sugar Co.,, 
Porto Rico, 2,37 F. 195, 150 C.C.A.’ 
341—Alaska Salmon Co. v. Ter- 
ritory of Alaska, Alaska, 236 F. 62, 
149 C.C.A. '272, certiorari denied 37 
S.Ct. 242, 242 U.S. 64-8, 61 L.Ed. 544, 
and error dismissed 39 S.Ct 210, 
249 U.B. 62, 6-3 L.Ed. 478. 

3 C.J. p 696 note 61. 

Fartlcolar defenses 

(1) Matters in abatement, not go- 
ing to the jurisdiction of the sub- 
ject matter.—Paauhau Sugar Planta- 
tion Co. y. Palapala, Hawaii, 127 P. 
920, 62 C.C.A. '552—Speer v. Board of 
Com’rs of Kearney 'County, Kan., 88 
P. 749, 32 C.C.A. 101—3 C.J. p 705 
note 25. 

(2) Affirmative defenses generally. 
—Potts V. Village of Haverstraw, C. 
C.A.N.Y., 93 P.2d 506. 

(3) Limitations or laches.—Jack- 
son V. Lenver Producing & Refining 
Co., C.C.A. Okl., 96 P.2d 457—Ashton 
V. Glaze, 'C.C.A.'Cal., 95 F.2d 427— 
Ferryboatmen’s Union- of California 
V. Northwestern Pac. R. Co., C.-C.A. 
Cal., 84 F.2d 773^—Pardue v. United 
Oas Public Service Co., X).C.La., 28 


E.Sup-p. 847—^American Merchant Ma¬ 
rine Ins. Co. of New York v. Tre- 
maine, C.C.A.Wash., 269' P. 376— 
Johnsonburg Vitrified Brick Co. v. 
Yates, Pa., 177 P. 389, 101 C.C.A 553. 

(4) Grounds of opposition to the 
defense of limitations.—Foster & 
Kleiser Co. v. Special Site Sign Co., i 
C.C.A.Cal., 85 P.2d 742, certiorari de¬ 
nied Special Site Sign Co. v. Foster 
& Kleiser Co., 57 S.Ct 315, 299 U.S. 
613, 81 L.Ed. 452. 

(5) Former adjudication of cause. 
—De Rees v. Costaguta, C.C.A.N.Y., 
275 P. 172, certiorari denied 42 S.Ct. 
56, 257 U.S. 648, 66 L.Ed. 415—Adams 
V. Shirk, 111., 117 P. 801, 55 C.C.A 25. 

(6) Contributory negligence or as- 
sumption of risk.—^Wabash Ry. Co. v. 
Lamboy, C.C.AMo., 299 P. 124—Cin¬ 
cinnati, N. O. & T. P. Ry. Co. V. Da- 
vis, C.C.ATenn., 293 F. 481—Boston 
& M. R. R. V. Baker, Mass., -236 F. 
896, 150 C.C.A 158. 

(7) That an agent or alleged agent 
making a contract or deed was with- 
out authority to do so.—Atlantic 
Brewing Co. v. William J. Brennan 
Grocery -Co., C.C.AMo., 79 F.2d 45. 

(8) That a contract of a Corpora¬ 
tion was ultra vires.—Grand Valley 
Water Users’ Ass’n v. Zumbrunn, 
C.C.AC 0 I 0 ., 272 F. 94-3. 

(9) Nonperformance of conditions 
precedent—^Walker v. Gulf & I. Ry. 
Co. of Texas, C.C.ATex., 269 P. 885 
—-City of Charlotte v. Atlantic Bitu- 
lithic Co., N.C., 228 F. 456, 143 C.C.A 
38—3 C.J. p 705 note 30, p 706 notes 
33, 35. 

(10) Waiver or estoppel.—Liberty 
Petroleum 'Co, v. California Co., C.C. 
A.Colo., 114 P,2d 9<80—Security Sav. 
Bank of Covington v. First Nat 
Bank, C.C.AKy., 106 P.2d 542, 127 
AL.R. 116—City of Los Angeles v. 
Borax Consolidated Limited, C.C.A 
Cal., 74 P.2d 901, certiorari granted 
Borax 'Consolidated, Limited v. City 
of Los Angeles, 55 S.Ct 921, 295 U.S. 
729, 79 L.Ed. 1679, affirmed 56 S.Ct 
23, rehearing denied -56 S.Ct 504, re- 
versing, D.C., 5 F.Supp. 281—U. S. 
Fidelity & Guaranty Co. v. Leong 
Dung Dye, C.C.A.Hawaii, 52 P.2d 567, 
certiorari denied 52 S.Ct 311, '285 U. 

S. 537, 76 L.Ed. 930—3 C.J. p 7a8 note 
54. 

Alimony decree 

In an action for alimony, the pon- 
tention that the alimony decree was 
not properly authenticated cannot be 
raised for the firet time on appeal.—• 
De Jan v. De Jan, C.C.A.Canal Zone, 

18 F.2d 690. 

Notio© to surety 

Where, in an action on a contrac- 
tor’s bond, the point that notice of 
the contractor’s acts was not given 
the surety was neither pleaded nor 
otJierwise presented to the trial 
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court, it could not be considered in 
the Circuit court of appeals.—Bank- 
ers' Surety Co. v. Town of Holly, 
Colo., 219 P. 96, 134 C.C.A 536. 
Validity of contract 

(1) As a rule an objectlon to the 
validity of a contract ,or instrument 
in suit must be made in the court be- 
low, and cannot be urged for the first 
time in the Circuit court.—Palstaff 
Brewing Corporation v. lowa Fruit Sc 
Produce Co., C.C.A.Neb., 112 F.2d 101 
—Hinshaw v. Massachusetts Mut. 
Life Ins. Co., 'C.C.A.Mo., 104 F.2d 45, 
certiorari denied 60 S.Ct 106, 308 U, 
S. ‘583, 84 L.Ed. 488—^Simmons v., 
Stern, C.C.AN.M., 9 F.2d 256—^Walt- 
ers V. Slimmer, C.C.AIll., 272 P. 435-, 
—Maynard v. Reynolds, Mo., 251 F: 
7'84, 164 C.C.A. 18, certiorari denied 
39 S.Ct 19, 248 U.S. 478, 63 L.Ed. 4-29 
—^Northwestern Theatrical Ass'n v. 
Hannigan, N.Y., 218 F. 359, 134 C.C. 
A. 167—3 C.J. p 700 notes 77, 82, p. 
701 note 84, p 702 notes 91, 94. 

('2) Rule applies to obje-ction that- 
contract is void and unenforceable 
under the statute of frauds.—Ford 
Motor Co. V. Chas. A. Myers Mfg, 
Co., C.C.AOhio, 64 P.2d 942—General 
Motors Truck Co. v. Texas Supply 
Co., C.C.AMd., 64 P.2d 527—3 C.J. p 
701 note 87. 

(3) Claim that a general release- 
was not under seal is also within 
rule.—Raytheon Mfg. Co. v. Radio. 
Corporation of America, C.C.A.Mass., 
76 F.2d 943, certiorari granted Radio. 
Corporation of America v. Raytheon 
Mfg. Co., 56 S.Ct 99, 296 U.S. 557, 80 
L.Ed. 393, affirmed 56 S.Ct 297, 296 
U.S. 459, 80 L.Ed. -327, followed in, 
C.C.A, Berning v. Louisville & N. 

R. Co., 92 F.2d 997. 

(4) However, where it appears ou: 
the face of the pleadings, the face of 
the contract, pr from the admitted 
facts that the contract is immoral 
or otherwise contrary to Public pol- 
icy the matter may be flrst raised on 
appeal.—Jones v. Pettingill, Puerto. 
Rico, '245 P. 269, 157 C.C.A 461, cer¬ 
tiorari denied Pettingill v. Jones, 38 

S. Ct 61, 245 U.S. 663, 62 L.Ed. 536— 

3 C.J. p 701 note 83. 

ISCaxLaer of presenting defenses 
U.S.—International Co. of St. Louis- 
V. Occidental Life Ins. -Co. of Cali¬ 
fornia, C.C.AMo., 98 F.2d 138, cer¬ 
tiorari denied International Co. of" 
St Louis V. Occidental Life Ins. 
Co., 59 S.Ct 106, 305 U.S. 639, 83 
■ L.Ed. 412. 

62. U.S.—Hawaii Consol. Ry. v.. 
Borthwick, -C.C.A.Hawaii, 105 P.2d 
286—Drainage Dist No. 2 of Crit- 
tenden -County, Ark., v. Mercantile- 
Commerce Bank & Trust Co. of St 
Louis, Mo., C.C.A.Ark., 69 F.2d 138 
—Wabash Ry. Co. v. City of St 
Louis, C-OAMo., F.2(| 921, af-- 
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titude inconsistent witli, or different from, that tak- 
en by him at the and he is restricted to the 

tbeory on which the cause was prosecuted or de- 
fended in the court below,^^ unless such theory was 
compelled by a ruling of the trial court, over his 
objection.^5 Sq ^ party cannot change his theory 


dr position as to the cause of action,^’*» the grounds 
of defense or of opposition,®'^ the capacity in which 
he sues or is sued,^^ the nature and form of the ac- 
tion or proceeding,^^ the construction of the plead- 
ings,'^^ the relief sought and grounds therefor,'^! 


firming:, D.C., City of St. Louis v. 
Senter Commission Co., 3 F.Supp. 
SOS, certiorari denied Wabash Ry. 
Co. V. City of St- Louis, Mo., 54 S. 
Ct. 88, 290 U.S. 668, 7iS L.Ed. ‘577— 
Pacific Mut. Life Ins- Co. of Cali- 
fornia v. Barton, C.C.A.Pla., 50 P.2d 
362, certiorari denied 52 S.Ct 29, 
284 U.S. 647, 78 L.Ed. 550—Candal 
Pe Lopez v. Sociedad Espanola de 
Auxilio Mutuo y Beneficencia, C.C. 
A.Puerto Rico, 45 P.2d 3-31—Garzot 
V. 0’Neill, Puerto Rico, 237 P. 73, 
150 C.C.A 275. 

3 C.J. p 710 note 73. 

U.S.—New York Life Ins. Co. v. 
Calhoun, C-C.A.Mo., 114 F.2d 526, 
certiorari denied 61 S.Ct. 141, 311 

U. S. 701, 85 L.Ed. 455—Beechwood 
Securities Corporation v. Associat¬ 
ed Oil Co., C.C.A.Cal., 104 P.2d 537. 

eL U.S.—Ramming- Real Estate Co. 

V. U. S., C.C.AMO., 122 F.2d 892— 
Jones V. Tower Production Co., C. 
C.AOkl., 120 P.2d 779—Parrott Es¬ 
tate Co. V. McLaughlin, C.C.ACaL, 
89 F.2d 18'8, afilrming-, OD.C., 12 F. 
Supp. 23—Commerce Trust Co. v. 
Woodbury, C.'C.A.Mo., 77 F.2d 478, 
tnodifyingr, D.C., Woodbury v. Pick- 
ering Lumber Co., 10 F.Supp. 761, 
certiorari denied Woodbury v. Com- 
meree Trust Co., -56 S.Ct. 134, '29 6 
U.S. 611, -80 L.Bd. 435—Osg:oodby v- 
Talmadge, C.C.AN.Y., 45 F.2d 696 
—^New York Alaska Gold Dredg-ing’ 
Co. V. Walbridgre, C.C.AAlaska, 38 
F.2d 199—Loomis v. Wattles, C.C. 
A.Neb., -26«6 P. 876—Richmond v. 
Oregou R. & Nav. Co., Wash., 137 
F. 848, 70 C.C.A 378. 

3 C.J. p 7l£8 note 50. 

Gronnd of jndgmeixt or order 

A judgrment or order which was 
rendered on one ground cannot, in the 
Circuit court, he sustained on anoth- 
er and different ground which was; 
not presented to the court below.— 
Ulm V. Moore-McCormack Lines, C. 
C.A.N.Y., 117 F.2d 222, denying re- 
hearing 115 F.2d 492, certiorari de¬ 
nied 61 S.Ct. 941, 313 U.S. 567, 85 L. 
Ed. 1525 —Baker v. QECaiser, Colo., 126 
F. 317, 61 C.C.A 303—3 C.J, p 739 
note 75. 

55, U.S,—Cole Motor Car: Co. ,v. 
Hurst, Tex., 228 F. 280, 142 C.C.A 
'572. - 

50. U.S.—U. S. to Use of Merchants 
& Manufacturers Securities Co. v. 
Jbhhson, C.C.AMo., 98 P.‘2d 462. 
i Clj. p 720 note 51. 

r7. U.S.—Foster & Kleiser Co. v. 

Speciol Site.Sign Co., C.CACal., 85 


F.2d 742, certiorari denied Special 
Site Sign Co. v. Poster & Kleiser 
Co., -57 S.Ct. 315, 299 U.S. 613, 81 
L.Ed. 452. 

3 C.J. p 721 note 52. 

68, U.S.—Dunn v. Clinchfield R. 
Co., C.C.ATenn., 19 F.2d 810, cer¬ 
tiorari denied Clinchfield R. Co. v. 
Punn, 48 S.Ct 117, 275 U.S. 557, 72 
L.Ed. 424. 

69. U.S.—Madden v. McKenzie, Alas¬ 
ka, 144 F. 64, 75 C.C.A 222. 

Particnlar theories 

(1) Aetion in tort or in contract.— 
Chicago & N. W. R Co. v. UeClow, 
lowa, 124 F. 142, 61 C.C.A 34—U. S. v. 
Marshall, Utah, 122 P. 428, 58 C.C.A 
410. 

(2) Aetion at law or suit in equity. 
—Cutler V. Cook, C.C.A.Or., 78 P.2d 
863—Maryland Casualty Co. v. Port- 
land Const Co., C.C.AVt., 71 F.2d 658 
—0*Connell v. Gentry County Bank, 
C.C.A-Mo., 55 P.2d 806—Curtiss Candy 
Co. V. Silberman, C.C.ATenn., 45 F.2d 
451—^Corbett v. Winston Elkhorn Coal 
Co., C.C.AKy., 296 F. 677—3 CJ. p 
724 note 78. 

(3) Whether the case be properly 
one at law or in equity, where the dis- 
trict court admittedly had jurisdic- 
tion of the subject matter, and the 
parties treated it as a suit in equity, 
the Circuit, court may dispese of the 
case on its merlts.—Gelinas v. Buf- 
fum, C.C.ACaL, 67 P.2d 380, modify- 
ing 02 F.2d 598, reversing, D.C., Buf- 
fum V. Peter Barceloux Co., 51 F.2d 
80, reversed, C.C.A, Peter Barceloux 
Co. V. Buffum, 61 F.2d 145, certiorari 
granted Buffum v. Peter Barceloux 
Co., 53 S.Ct 319, 288 U.S. 535, 77 L. 
Ed. 972, reversed 53 S.Ct 539, 289 

U. S. 227, 77 L.Ed. 1140, certiorari de¬ 
nied Buffum V. Gelinas, 54 S.Ct 454, 
231 U.S. 670, 78 L.Ed. 1060. 

(4) Equitable treatment was held 
proper, in view of the pleadings and’ 
decree, notwithstanding the review 
proceedings were as though at law.^— 
People’s Nat Bank of Plymouth, Ohio 

V. Foltz, C.C.AOhio, 25 P.’2d 295. 
Applicabillty of statutes 

The Circuit court will consider ap- 
plicable statutes when the theory be¬ 
low presents the question of its ap- 
plicability, irrespective of the fact 
that the statute may not have been' 
called to the trial courfs attention. 
—Thompson v. Hocking Valley Ry. 
Co., C.C.A.Ohio, 45 F.2d 155—Coodcell 
V. Graham, C.C.A.Cal., 35 P.2d 586, 
certiorari, granted Graham v. Good- 
cell,-50 S.Ct 240, '281 U.S. 708, 74 
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L.Ed. 1131, and affirmed 51 S.Ct 186, 
282 U.S. 409, 75 L.Ed. 415. 

70. U.S.—Kavanaugh v. Fash, C.C.A. 
Okl., 74 P.2d 435—'Continental Cas¬ 
ualty Co. V. U. S., for Use of Ains- 
worth, C.C.AI11., 68 P.2d 577, cer¬ 
tiorari denied 54 S.Ct 774, 292 U.S. 
641, 7'S L.Ed. 1493, rehearing denied 
54 S.Ct 862, ‘292 U.S. 615, 78 L.Ed. 
1474—Euclid Candy Co. v. Whit- 
ney-Central Trust & Savings Bank, 
C.C.AOhio, 48 F.2d 757—De John 
V. Alaska Matanuska Coal Co,, C. 
C.A.Alaska, 41 P.2d 6l'2—Houle v. 
Helena Gas & Electric 'Co,, C.C.A. 
Mont, 31 P.2d 671—Weaver v. 
Pennsylvania-Ohio Power & Light 
Co., C.C.A.Ohio. 10 P.2d 759—W. H. 
Goff Co. V. ‘Lamborn & Co., C.C.A 
Ga., 281 P. 613, certiorari denied 43 
S.Ct 95, 260 U.S. 734, 67 L.Ed. 487 
—Thomas v. Kansas City Southern 
Ry. Co., C.'C.A.Ark., 277 F. 708, af¬ 
firmed 43 S.Ct 440, 261 U.S. 481, 67 
L.Bd. 758—Sudbury v. Penn Worst- 
ed Co., C.C.AN.Y., 263 F. 76—Bas- 
sett V. Erickson Const Co., Wash., 
213 P. 810, 130 C.C.A 468. 

3 C.J. p 725 note 84, p 729 notes 4, 5. 
Issues ralsed hy pleadings 

(1) It is generally held that only 
such issues as were both raised and 
relied on in the lower court may be 
considered on appeal.—^Pleishhacker 
V. -Blum, C.C.ACaL, 109 P.2d 543, 
modifying, p.C., Blum v. Fleisch- 
hacker, 21 F.Supp. 5'27, certiorari de¬ 
nied Pleishhacker v. Blum, 61 S.Ct 
23, 311 U.S. 665, 85 ' L.Ed. 427, re¬ 
hearing denied 61 S.Ct 130, 311 U.S. 
726, 85 L.Bd. 473—Rohrback v, Mu¬ 
tual Life Ins. Oo. of New York, C.C. 
AMo., 82 P.2d 291—3 C.J. p 727 note 
98. 

(2) However, where a case has 
been tried wlthout objection as 
though the pleadings r^ised a cer- 
tain issue, the objection that the is- 
sue was not raised by the pleadings, 
or that the issues were not. cpmplete, 
cannot be made for the flrst lime in 
the Circuit court—Pennsylvania Co. 
V. Clark, 'C.C.AOhio, 266 P. 182—Ly- 
ons V. Empire Fuel Co., C.C.AOhio, 
262 F, 465—Martin v. Imbrie, C.C.A 
N.Y., 262 F. 44—Bjornqulst v. Boston 
& A. R. Co., Mass., 250 F. 9:39, 163 
C.C.A. 179, 5 ,A*L.R. ,951, certioyafi 
denied Boston & A. R. Co. v, Bjprrir 
quist, 39 S.Ct XI, 248 U.S. 573, 63 L. 
Ed. 427-r-3 C.J. p 727 pote 99., 

71- U.S. — ^Hutchinsoh v. PidClity ‘ 

Inv. Ass^n, C.C.AlW.Va., 106' F.'2d 
431, afRrmin^, D.C., MeCammon v. 
Pidelity Inv. Ass’n, 26 F.-Supp. 117 
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evidentiary inatters,72 and the measure of damages 
or the amount of recoveryj^ 

For a matter to have been presented before the 
trial court so as to warrant review on appeal, it is 
sufficient and necessary that it be properly raised in 
the trial court by the pleadings, evidence, motions,- 
•or appropriate requests for rulings.'^^ 

(2) Objections and Motions and Rulings 
Thereon 

Except \n the case of fundamental errors apparent on 
the record or ciear Injustice, the Circuit court of appeais 
will not review matters as to which proper and timely 
objection was not raised In the trial court Invoking th« 
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ruling of that court, and grounds of objection not urged 
below will not be considered on appeal. 

In accordance with the rule heretofore stated that 
questions not presented in the trial court in some 
appropriate manner will not be considered on ap¬ 
peal or error, it is the general rule that objections 
must be made in the trial court in order to reserve 
questions for review.However, this rule will not 
be applied where it would, under the circumstances 
of the case, resuit in injustice ^nd an exception 
to the rule exists in the case of fundamental or de- 
terminative errors, which are apparent on the face 
of the record.'^'^ To be available the objection must 
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—Melobn v. Davis, O.O.A.N.H., 292 
F. 82 —Ford Motor Co. v. Farring- 
ton, Or., 245 F. i850, 158 C.C.A. 190. 
4 C.J. p 730 note 20, p 732 note 26, 
p 7'33 note 33, p 734 note 43. 

72. Partlcnlar tlieories 

(1) That the issues were triable 
hy the court without the interven- 
tion of a jury.—Minneapolis Nat. 
Bank of Minneapolis, Kan., v. Liberty 
Nat. Bank of Kansas City, C.C.A. 
Kan., 72 F.2d 434. 

(2) Where a fact is admitted, con- 
■ceded. or assumed without objection 
in the trial court, it cannot be con- 
tested on appeal that there was no 
evidence on the question.—Maryland 
Casualty Co. v. Alford, C.C.A.Okl., 111 
F.2d 388, afflrming D.C., Alford v. 
McConnell, 27 F.Supp. 176, and cer¬ 
tiorari denied Maryland Casualty Co. 
V. Alford, 61 S.Ct. 27, two cases, 311 

U. S. 668, 85 L.Ed. 429—Palace Cafe v. 
Hartford Fire Ins. Co., C.C.A.Ind., ‘97 
F.2d 766, Hartford Fire Ins. Co. v. 
Palace Cafe, 59 S.Ct. 102, 305 U.S. 
«6'34, 83 L.Ed. 407—Palace Cafe v. Na¬ 
tional Security Fire Ins. Co., C.C.A. 
Ind., 97 F.2d 766, certiorari denied 
National Security Fire Ins. Co. v. 
Palace Cafe, 59 S.Ct. 102, 305 U.S. 
€34, 83 L.Ed. 407—Panama City v. 
Federal Reserve Bank of Atlanta, C. 
O.A.Pla., 97 P.2d 499—Wilson v. By- 
ron Jackson Co., C.C.A.Cal., 93 P.2d 
572_W'iget v. Becker, C.C.A.Mo., 84 
F.2d 706—Andrews v. Drake, C.C.A. 
Mich., 83 P.2d 767, certiorari denied 
57 S.Ct. 35, 299 U.S. ‘572, 81 L.Ed. 421 
—Shields v. Barton, C.C.A.Ill., 60 F.2d 
351—U. S. Shipping Board Emergen- 
<;y Fleet Corporation v. South Atlan¬ 
tic 'Dry 'Dock Co., C.C.A.Pla., 19 F.3d 
4i86-^U. S. V. One Reo Truck Automo- 
Ibile, C.C.A.N,T., 9 P.2d 629—3 C.J. p 
735 note 54, p 736 note '56. 

(3) Where a party has assumed 
the burden of proving a fact, he will 
not be heard to say for the fir^t tinae 
on appeal that the burdqn of proof is 
on the other party.—^Kentucky Ver- 
million Mining & Concentrating Co. 

V. Norwich Union Fire Ins. Soc., 
Wash., 146 P. 695, 77 C.C.A. 121. 

73. U.S.—McSherry Mfg. Co. v. 


Dowagiac Mfg. Co., Ohio, 163 P. 34, 
89 C.C.A. 512, certiorari denied 29 
S.Ct. 694, 214 U.S. 512, 53 L.Ed. 
1062. 

74. U.S.—Maloney v. Brandt, C.C.A. 
111., 123 F.2d 779—Smith v. S. S. 
Kresge Co., C.C.A.Mo.. 79 P.2d 361 
—General Motors Truck Co. v. Tex¬ 
as Supply Co., C.C.A.Md., 64 F.2d 
527—Routzahn v. Petroleum Iron 
Works Co. of Ohio, C.C.A.Ohio, 56 
P.2d '938—Detroit Tile & Mosaic 
Co. V. Mason Contractors' Ass’n, C. 
C.A.Mich., 48 P.2d 7’29, reversing, D. 
C., 38 F.2d 284—Santaella & Co. v. 
Otto P. Lange Co., lowa, 155 P. 
719, 84 C.aA. 145. 

Farticular actlon. necessary 

(1) Notwithstanding a matter or 
contention was set up in the plead- 
ings, it must also be pressed in the 
trial court, and a failure to do so will 
be deemed, on appeal, a waiver or 
abandonment thereof.—L. P. Steuart 
& Bro. V. Capital View Realty Co., 
112 F.2d 583, 72 App.D.C. 193. 

(2) Ordinarily, a party seeking to 
raise an issue must have ofCered evi¬ 
dence thereon in the trial court.— 
Mutual Ben. Health & Accident Ass’n 
V. Warrell, C.C.A.Ark., 96 F.2d 447, 
certiorari denied 69 S.Ct. 71, '305 U.S. 
612, 83 L.Ed. 390, rehearing denied 
59 S.Ct. 142, '305 U.S. 671, 83 L.Ed. 
433. 

TTnconstitntionality of statute 

(1) Text rule applies to contention 
that statute is unconstitutional.— 
Gulf Reflning Co. v- City of Phila¬ 
delphia, C.C.A.Pa., 110 P.2d 661, af- 
flrming D.C., 31 F.Supp. 537. 

(2) As a rule the objection must be 
definite.—Pacific Mut. Life Ins. Co. 
of California V. Barton, C.C.A.Pla, 50 
F.2d 362, certiorari denied 52 S.Ct. 
29, '284 U.S. 647, 76 L.Ed. 560. 

(•3) A mere general objection, as 
in the case of a general or formal 
objection to evidence, or to th^ allow- 
ance of attorney’s fees, etc., is not 
sufficient.'—Brothers v. Cunningham, 
Mo., 189 F. 884, 111 C.C,A- 146—3 C. 
J. p 712 note 86. 

(4) Unconstitutlonality of a stat- 
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ute must be pleaded before it can be 
raised on appeal.—Rorick v. Board of 
Com’rs of Everglades Drainage Bist., 
D.C.PIa., 57 F.2d 1048. 

75. U.S.—Ramming Real Estate Co. 
V. U. S., C.C.A.MO., 122 P.2d 892— 
Kleinschmit v. Parmers Mut. Hail 
Ins. Ass^n of lowa, C.C.A.Neb., 101 
F.2d 987—Maryland Casualty Co. v. 
Reid, C.C.A.Tex., 76 P.2d 30—Solo- 
mon V. Benjamin, C.C.A.I11., 75 P.2d 
564, certiorari denied 55 S.Ct. 831, 
295 U.S. 749, 79 L.Ed. 1694—Robert 
Hind, Limited, v. Silva, C.C.A.Ha- 
waii, 7*5 P.2d 74—Georgia Casualty 
Co. V. Waldman, C.C.A.Ala., 53 F.2d 
24—J. P. Cummings Const. Co. v. 
Marbleloid Co., C.C.A.N.J., 51 F.2a 
906—Ex parte Keizo Kamiyama, C 
C.A.CaL, 44 P.2d 503—In re Ban 
ville Hotel Co., C.C.A.I11., 38 F.2d 
10, afiirming in part and reversing 
in part, D.C., 33 P.2d 162—In re 
Morgan, C.C.A.Ohio, 26 F.2d 183— 
U. S. Shipping Board Emergency 
Fleet Corporation v. Tabas, C.C.A. 
Pa., '22 F.2d 398, affirming, B.C., 
Tabas v. Emergency Fleet Corpo¬ 
ration, 9 P.2d 648—Borderland Coal 
Sales Co. v. Imperial Coal Sales 
Co., C.C.A.Ohio, 7 F.2d 116—Texas 
Co. V. Brilliant Mfg. Co., C.C.A.Pa., 
2 F.2d 1—U. S. V. National City 
Bank of New York, C.C.A.N.Y., 281 
F. 754,. affirming, B.C., National 
City Bank of New York v. U. S.. 
275 F. 855, and error dismissed 44 
S.Ct. '32, 263 U.S. 726, 68 L.Ed. ■5'27 
—Great American Ins. Co. v. Glen- 
wood Irr. Co., C.C.A.Colo., 265 F. 
594—Louie Share Gan v. Wliite, 
Cal., 2'5S P. 798, 170 C.C.A. 92. 

Where exception juris dictional 

Statute of jeofails does not confer 
'appellate jurisdiction on Circuit court 
of appeais which is specifically de- 
hied by statute governing appeais in 
jury-waived cases.—U. S. vi Martin, 
C.C.A.Kan., 80 F.2d 460. 

76. U.S.—Fricke v. General Acci¬ 
dent, Pire & Life Assur. Corpora¬ 
tion, C.C.A.MO., 59 F.2d 563, certio¬ 
rari denied <53 S.Ct 821, '2.87 U.S. 
662, 77 L.Ed. 571. 

77- U.S.-^tromberg Motor Bevices 
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be a tiinely'one,78 made in the proper mode,7& and 
it must usually be specific and point out the ground 
or grounds relied on in such a manner as to advise 
the court and opposing 'counsel thereof.^® Only 
grounds of objection urged in the trial court will be 
considered on appeal; a party will not be permit- 


ted to change them or to add others.si As a gen- 
eral rule a mere objection without a direct ruling 
or decision thereon by the trial court presents no 
question for appellate review, for, unless there is a 
ruling by the court, there can be no predicate for an 
assignment of error.^^ 


Co. V. Zenith-Detroit 'Corporation, 
C.C.A.N.Y., 7'3 ‘F.2d 62, certiorari 

dismissed Zenith-Detroit Corpora¬ 
tion V. Bendix Stromberg- Garbu- 
retor Co., 55 S.Ct. 509, 294 tJ.S. 735, 
79 L.Ed. 1263—Rucker v. Kokrda, 
C.C.A.O 0 I 0 ., 6S F.’2d 73—Operators’ 
Oil Co. V. Barbre, C.C.A.Ok:l., 65 F. 
2d 857. 

3 C.J. p 744 note 7. 

78. TJ.S.—Scritchfield v. Kennedy, C. 
C.A.Okl.. 103 F.2d 467—McPherson 
V. Cernent Gun Co., C.C.A.Okl., 59 
F.2d SS9—^Concordia Fire Ins. Co. 
of Milwaukee v. Commercial Bank 
of Liberty, Mo., C.C.A.M 0 ., 39 F.2d 
826—Sun Oil Co. v. Rhodes, C.C.A. 
Ark.. 15 F.2d 799. 

3 C.J. p 745 note 14. 

■WTierL objection timely 

(1) In order to be timely objection 
must ordinarily b.e made during- the 
trial and in time to allow the all^ged 
error to be avoided or corrected.— 
Scritchfield v. Kennedy, C.C.A.Okl., 
103 F.2d 467—^Arkansas Bridge Co. v. 
Kelly-Atkinson Const. Co., C.C.A.Me., 
282 F. 802—3 C.J. p 745 note 14. 

(2) So the objection must be made 
at the time of the action or ruling 
to which it is directed or at the earli- 
est opportunity thereafter.—Missouri 
State Life Ins. Co. v. Langreder, C. 
C.A.I11., 87 F.2d 5S6—Layne-Bowler 
Chicago Co. v. City of Glenwood, 
lowa, C.C.A.Iowa, 34 F.2d S89—3 C.J. 
p 745 note 14. 

(3) Question cannot afterward be 
raised, for the purpose of appellate 
review, by an objection made on a 
motion or argument for a new trial 
or rehearing.—Shannon v. Shaffer Oil 
& Refining € 0 ., C.C.A.Okl., '51 F.2d 
878, 78 A.L.R. 851—Cloquet Lumber 
Co. V. Burns, Minn., 222 F. 857, 138 
C.C.A. 283--<3 C.J. p 74 6 note 15. 

79. U.S.—Sun Pub. Co. v. Lake Erie 
Asphalt Block Co., Ohio, 157 P. 80, 
84 C.C.A. 584. 

3 C.J. p 748 note -SI. 

80. U.S.—Scritchfield v. Kennedy, C. 
C.A.Okl., 103 F.2d 467—Krause v. 
Snyder, C.C.A.Mo., 87 F.2d 723— 
Southern Kansas Stage Lines v. 
Gibson, C.C.A.OkI., 87 F.2d 23— 
Spann v. Commercial Standard Ins. 
Co. of Dallas, Tex., C.C.A.Ark., 82 
F.2d 593—Booth v. Gilbert, C.C.A. 
Mo., 79 F.2d 790—Hili v. Douglass, 
C.C.A.Nev., 78 F.2d ‘851—Carpenter 
V, Connectiout General Life Ins. 
Co., C.C.A.C 0 I 0 ., 68 F.2d 69—Massa- 
chusetts Bonding & Insurance Co. j 


V. R. E. Parsons Electric Co., C.O. 
A.Mo., 61 F.2d 264—American Su¬ 
gar Refining Co. v. Nassau, C.C.A. 
Mass., 45 F.2d 3‘21—^Kennedy Lum¬ 
ber Co. V. Rickborn, C.C.A.S.C., 40 
F.2d 228—Monument Pottery Co. v. 
Imperial Coal Corporation, C.C.A,]Sr. 
J., 21 F.2d 683, certiorari denied 48 
S.Ct. 213, 276 U.S. 6l8, 72 L.Ed. 734 
—Arkansas Bridge Co. v. Kelly- 
Atkinson Const. Co., C.C.A.M 0 ., 282 
P. 802—Raymer v. Netherwood, 
257 F. 284, 168 C.C.A. 368, affirming, 
D.C., Netherwood v. Raymer, 253 
P. 515. 

An objection of a general or iiu 
definite character is not sufficient to 
preserve a question for appellate re¬ 
view.—U. S. V. Sessin, C.C.A.Kan., 84 
P.2d 667—Lazelle v, Norfolk & W. Ry. 
Co., C.C.A.Ohio, 73 F.2d 459—3 C.J. 
p 746 note 16. 
aepetition of objection 
Objection need not be repeated at 
a subsequent stage of the trial where 
the ruling of the court on the first 
objection clearly covers and author- 
izes the subsequent proceedings, so 
that further objection would be a 
mere idle form.—Mine & Smelter 
Supply Co. V. Parke & Lacy Co., 
Colo., 107 P, 881, 47 C.C.A. 34. 

81. U.S.—Cockrell v. U. S., C.C.A. 
lowa, 74 P.2d 1'51—Prates v. East¬ 
man, C.C.A.Okl„ 57 F.2d 522. 

3 C.J. p 892 note 27. 

82. U.S.—Ocean Accident & Guaran- 
tee Corporation v. J. L. Brandeis & 
Sons, C.C.A.Neb., 75 P.2d 605. cer¬ 
tiorari denied 55 S.Ct. 923, 295 U. 
S. 764, 79 L.Ed. 1706—Union Wire 
Rope Corporation v. Atchison, T. & 
S. P. Ry. Co., aC.A.Mo., 66 F.2d 
965, reversing, D.C., Atchison, T. & 
S. F. R. Co. V. Union Wire Rope 
Corporation, 1 P.Supp. 399, certio¬ 
rari denied '54 S.-Ct. 122, 290 U.S. 
686, 78 L.Ed. 591—General Motors 
Co. V. Swan Carburetor Co., C.C.A. 
Ohio, 44 P.2d 24, affirming, D.C., 
Swan Carburetor Co. v. General 
Motors Corporation, 42 F.2d 452, 
and certiorari denied General Mo¬ 
tors Corporation v. Swan Carbu¬ 
retor Co., '51 S.Ct. LSI, 282 U.S. 897, 
75 L.Ed. 790—Hecht v, Alfaro, C. 
C.A.Cal., 10 F.2d 464, affirming, D. 
C,, 4 P.2d 2'5o—U. S. v. National 
City Bank of New Tork, C.C.A.N.T., 
281 P. 754, affirming, D.C., Nation¬ 
al City Bank of New York v. U. S., 
275 P. 855, and error dismissed 44 
S.Ct. 32, 263 'U.S. 726, 68 L.Ed. 527. 

3 C.J. p 888 note 15. 


Ruling by impUcation may be suf¬ 
ficient.—Georgia Casualty Co. v. 
Boyd, C.C.A.Cal., 34 F.2d 116. 

Rulings held necessary to review of 

(1) Demurrer or exceptions to the 
pleadings.—Pinckney v. Wylie, C.'C. 
A.Tex., 86 F.2d '541—Tampico Bank¬ 
ing Co., S, A- V. Barber, C.C.A.Tex.„ 
3 F.2d 136, certiorari denied 45 S.Ct. 
636, 268 U.S. 699, 69 L.Ed. 1164. 

(2) Plea in abatement.—Tampico 
Banking Co., S. A. v. Barber, supra. 

(3) Objections with relation to the 
admission or exclusion of evidence. 
—Kentucky West Virginia Gas Co. v. 
Woods, C.C.A.Ky., 110 F.'2d 94 —Grove 
Laboratories v. Brewer & Co., C.C.A. 
Mass., 103 F.2d 175—Metropolitan 
Life Ins. Co. v. Armstrong, C.C.A. 
Neb., 85 F.2d 1'87--Lyle v. Phillips 
Petroleum Co., C.C.A. Ark., 72 F.2'd 
347—Wourdack v. Becker, C.C.A.Mo., 
55 P.2d 840, certiorari denied 52 S. 
Ct. '501, 286 U.S. 548, 7G L.Ed. 1286 
—Pederal Intermediate Credit Bank 
of Omaha v. L’Herisson, C.C.A.S.D.., 
33 'F.2d 841—Ottumwa Box Car Load- 
er Co. V. Christy Box Car Loader Co., 
lowa, 215 P. 362, 131 C.C.A. 504— 
3 C.J. p 890 note 19. 

(4) Objections with relation to the 
sufficiency of evidence.—Maryland 
Casualty Co. v. Jon^s, C.C.A.Cal., 35 
P.2d 791—Pederal Intermediate Cred¬ 
it Bank of Omaha v. L'Herisson, su¬ 
pra—First Nat. Bank v. Litteer, C.C. 
A.Okl., 10 F.2d 447—Pauchet v. Bu- 
jac, C.C.A.N.M., 281 P. 962. 

(5) Motions.—Anglo California 

Nat. Bank of San Francisco v. Laz- 
ard, C.C.A.Cal., 106 P.2d 693, cer^ 
tiorari denied 60 S.Ct. 379, 308 U.S. 
624, 84 L.Ed. 521—Hali v. ^tna Life 
Ins. Co., CC.A.Ark., 85 P.2d 447— 
Pruth V. Benassi, 'Colo., 219 P, 549, 
135 C.C.A. 317—^Winter v. Bostwick, 
Wis., 212 P. 884, 129 C.C.A. 404. 

( 6 ) Objections to misconduct of 

opposing counsel, or to improper re- 
marks made by the opposing counsel 
in his argument.—Odell Mfg. 'Co. 
Tibbetts, N.H., 212 F. 652, 129 C.C.A.. 
188—3 C.J. p 891 note 24. ’ 

(7) If evidence is received subject 
to objection, or a ruling on a motion 
to strike out is reserved, and a sub¬ 
sequent ruling is not soiight by mo¬ 
tion or otherwise, the reviewing- 
court will not consider the admissi- 
bility of such evidence, because there 
is no definite or fihal decision as to» 
its admissibility.—Ewert v. Thomp¬ 
son, C.C.A.Okl., 281 P. iiS». 
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While proper objection in tbe trial court is nec-' 
essary to entitle a party to raise an objection in the 
Circuit court of appeals as to the propriety of the 
form of the action or the nature of the proceed- 
ing-,S3 or to the consolidation of actions,^^ it is the 


general rui e, subject to certain exceptions,^^ that 
the question of jurisdiction of the subject matter 
may be raised for the first time in the Circuit court 
of appeals, or the court may, on its own motion, take 
notice of such want of jurisdiction,^® ^.t least where 


83. U.S.—Prudential Ins. Co. of 
America v. Nelson, C.C.A.Tenn., 96 
F.2d 487. 

3 C.J. p 750 note >59. 

Particular oTbjectious 

<1) That remedy was not in con- 
tract but in tort.—Chicago & N. W., 

R. Co. V, De Clow, lowa, 124 P. 142, 
61 C.C.A. '34. 

(2) That garnishment proceedings! 
should have been brought rather than 
a direct action.—Eagle Indemnity Co. 
V. Diehl, 'C.C.A.Or., 27 F.2d 76. 

(3) Wrong type or form of plead- 
ing.—Garner v. Providence Second 
Nat. Bank, R.I., 67 'F. i833, 16 C.C.A. 
86—Moran v. Hagerman, Nev., 64 P. 
499, 12 C.C.A. 239. 

Xegal or ecLuitahle remedy 

(1) Objection that a cause is of 
equitable, and not of legal, cogni- 
zance cannot be made for the first 
time on appeal.—M. J. Carroll, Inc. 
V. Gilmore, C.C.A.S.C., 103 F.2d 560— 

U, S. V. Illinois Surety Co., 111., 226 
P. 653, 141 C.C.A. 409, affirmed Illi¬ 
nois Surety Co. v. John Davis Co., 37 

S. Ct 614, 244 U.S. 376, 61 U.Ed. 1206 
—3 C.J. 'p 756 note 15. 

(2) Also, if the trial court has ju- 
Tisdiction of the parties and subject 
matter in an' action at law, an objec- 
iion that the defense set up was 
purely equitable cannot be made for 
the first time on appeal.—Cleveland 
Nat. Bank v. Kent, C.C.ATenn., 100 
P.2d 54, certiorari denied Kent v. 
Cleveland Nat. Bank, 69 S.Ct. 643, 
306 U.S. 654, 83 L.Ed. 1053—School- 
fleld V. Rhodes, Ark., 82 P. 153, '27 C. 
C.A, 95. 

(3) Where an action is brought 
.and tried without objection as an 
equitable one, neither party can ob- 
.ject on appeal that a court of equity 
had no jurisdiction because there was 
an adequate remedy at law, or object 
.that the cause of a.<;tion was of legal 
cognizance only and should have been 
tried as a legal action and not as an 
.equitable one.—Whealton v. Pine 
Grove Ne vada Gold Mining Co., C.C. 
A.Nev., 104 ‘P.2d 675—Prudential Ins. 
Co. of America v. Nelson, C.C.A. 
Tenn., 96 F.2d 487—Brown Paper 
Mill Co. V. Prazier, C.C.A.La., 76 F.2d 
65—Pearson v. Brennan, C.C.A.Mass., 
75 P.2d 958, vacating, D.C., Pearson 

V. Holden, 4 P.Supp. 285—Burlew v. 
Fidellty & Casualty Co. of New York, 

-i-C.C.A.Ky., 64 P.2d 976, certiorari de¬ 
nied 54 S.Ct. 122, 290 U.S. 686, 78 L. 
Bd. 591—Fidelity-Phenix Pire Ins. 
Co. of New York v. Benedict Coal 
Corporation, C.C.A.Va., 64 P.2d 347, 

- certiorari denied '63 S.Ct 795,* 289 U. 


S. 762, 77 Li.Ed. 1505—Maytag Co. v. 
Meadows Mfg. Co., C.C.A.I11., 35 F.2d 
403, certiorari denied -50 S.Ct 250, 
281 U.S. 737, 74 L.Ed. 1151—0. L. 
Standard Dry Goods Co. v. Tackett, 
C.C.A.Ky., '23 P.2d 919—Andersen, 
Meyer & Co. v. Pur & Wool Trading 
Co., C.C.A.China, 14 .F.2d 586, certio¬ 
rari denied 47 S.Ct 337, 273 U.S. 740, 
71 L.Ed. 868—Meriweather-Graham- 
Oliver Co. v. Bank of Commerce of 
Earle, Ark., C.C.A.Tenn., 3 P.2d 513, 
affirming, D.C., Meriweather-Graham- 
Oliver Co. v. Bank of Commerce, 290 
p. 439—Jordan v. Roden, C.C.A.Mich., 
292 P. 573, certiorari denied Union 
Cent. Life Ins. Co. v. Roden. 44 S. 
Ct 34, 263 U.S. 705, 68 L.Ed. 516— 
Becker-Franz Co. v. Shannon Copper 
Co., Ariz., 256 F. 522, 167 C.C.A. 594— 
Royal Union Mut. Life Ins. Co. v. 
Lloyd, lowa, 254 P. 407, 165 C.C.A. 
627, reversing, D.C., Lloyd v. Royal 
Union Mut Life Ins. Co., 245 P. 162 
—City of Omaha v. Venner, Neb., 
243 P. 107, 155 C.C.A. 637—Babcock & 
Wilcox V. American Surety Co. of 
New York, S.C., 236 P. 340, 149 C.C. 
A. 472—EI Dora Oil Co. v. U. S., CaL, 
229 F. 946, 144 C.C.A. 228—Hatties- 
burg Lumber Co. v. Herrick, Miss., 
212 F. 834, 129 C.C.A. 288—3 C.J. p 
757 note 20, p 758 note 21. 

(4) However, if the cause is one 
not properly cognizahle by a court 
of equity under any circumstances, 
or it is not competent to grant the 
relief, the objection may be raised 
at any time, as want of jurisdiction 
of the subject matter is always fatal 
at any stage of the proceedings.— 
Church V. Hubbard. C.C.A.Mich., 91 
P.2d 406—3 C.J. p 758 note 23. 

84. U.S.—Williams S. S. Co. v. Wil- 

bur, C.C,A.Cal., 9 F,2d 622, affirm¬ 
ing, D.C., The Willfaro, 9 F.2d 940, 
certiorari denied Williams S. S. Co. 
V. Wilbur, 46 S.Ct. >482, 271 U.S. 
666, 70 L.Ed. 1140—Turner v. 

Standard Ice & Fuel Co., C.C.A. 
Kan., 292 F. 38. 

85. U.S.—U. S. V, Ellison, C.C.A.W. 
Va., 74 P.2d 864, certiorari denied 
55 S.Ct. 829, 29'5 U.S. 750, 79 L.Ed. 
1695. 

Particular ezceptious 

(1) Where trial court has general 
jurisdiction of a class of cases, an 
objection that, because of irregulari- 
ties or other special circumstances, it 
had no jurisdiction of a particular 
case belonging to that class, or that 
it had no jurisdiction to render the 
particular judgment, cannot be first 
made 6n appeal.—^^U. S. v. Ellison, su¬ 
pra—3 C.J. p 753 note 90. 
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(2) A party who does not, in the 
court below, challenge the jurisdic¬ 
tion of the court to entertain a cross 
bili cannot raise that question on ap- 
peal.—U. S. V. Duignan, C.C-A.N.Y., 
4 F.2d 983, affirmed Duignan v. U. S., 
47 S.Ct 'SBe. 274 U.S. 195, 71 L.Ed. 
99'6—3 C.J. p 7o4 note 94. 

86. U.S.—Cheyne v. Atchison, T. & 
S. P. Ry. Co., C.O.A-Cal., 125 F.2d 
49—^Alexander v. Westgate-Green- 
land Oil Co., C.C.A.Cal., 111 F.2d 
769—Jewell v. Cleveland Wrecking 
Co. of Cincinnati, C.C.A.Mo., 111 F. 
2d '305, reversing, D.C., 28 F.Supp. 
■366—^Ackman v. Northern 'States 
Contracting Co., C.C.A.Ky., 110 P.2d 
774—Lion Mfg. Corporation v. Chi- 
cago Flexible Shaft Co., C.C.A. 111., 
106 P.2d 930—'Caesar v. Burgess, 
C.C.A.Okl., 103 F.2d 503—Minnis v. 
Southern Pafc. Co., C.C.A.Cal., 98 F- 
2d 913, certiorari denied 59 S.Ct. 
461, 306 U.S. 631, 83 L.Ed. 1033— 
Royalty Service Corporation v. 
City of Los Angeles, C.C.A.Cal., 98 
P.2d '551—Perguson v. Wachs, C.C. 
A.I11., 96 F.2d 910—Colorado Life 
Co. V. Steele, C.C.A.Ark., 95 F.2d 
535—Gavica v. Donaugh, C.C.A.Or., 
93 F.2d 173—Oakland County v. 
Hazlett, C.C.A.Mich., 87 F.2d 795— 
Miller-Crenshaw Co. v. Colorado 
Mill & Elevator Co., C.C.A.Ark., S4 
P.2d 930, affirmed 87 P.2d 457— 
Electro Therapy Products Corpo¬ 
ration V. Strong, C.C.A.Cal., 84 F. 
2d 766—Southern 'Pac. Co. v. Mc- 
Adoo, C.C.A.CaL, 82 F.2d 121, re¬ 
versing, D.C., McAdoo V. Southern 
Pac. Co., 10 P.Supp. 953—Mathers 
& Mathers v. Urschel, C.C.A.Okl., 
74 F.2d '591—The Taigen Maru, C. 
€.A.Wash., 73 F,2d 922, certiorari 
granted Van Der Weyde v. Ocean 
Transport Co., 56 S.Ct. 177, 296 U. 
S. 567, 80 L.Ed. 401, reversed on 
other grounds 5'6 S.Ct. 39?, 297 U. 
S. 114, 80 L.Ed. 515—Athan v. 

Hartford Pire Ins. Co., C.C.A.N.Y., 
73 F.2d 66—Johnson v. Noble, C.C. 
A.Okl., 64 F.2d 396—^Clemons v. 
Liberty Savings & Real Estate 
Corporation, •C.'C.A.Ga., 61 F.2d 448 
—Plymouth County Trust Co. v. 
MacDonald, C.C.A.Mass., 53 F.2d 
827, reversing, D.C., In re Craig, 
Reed & Emerson, 46 P.2d 811, cer¬ 
tiorari granted MacDonald v. Plym¬ 
outh County Trust Co., '52 S.Ct. 
407, 28-5 U.S. 533, 76 L.Ed. 928, re¬ 
versed on other grounds MacDon¬ 
ald V. Plymouth County Trust Co., 
52 S.Ct. 505, 286 U.S. 263, 76 L.Ed. 
1093, conformed to, C.C.A., Plym¬ 
outh County Trust Co. v. MacDon¬ 
ald, 60 P.2d 94—'Commercial Trust 
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the defect is apparent on the face of the record.®'^ 
Ilowever, an objection to the jurisdiction of the per- 
son must usually be made in the trial court, and, if 
it is not, it will, on appeal, be held to have been 
waived;^® and generally, where a judge assumes to 
act under lawful authority and a cause is tried be- 
fore him without objection, his authority to try the 


cause cannot be assailed on appeal.^^ 

Failure to make proper and timely objection in' 
the trial court may also preclude a contention in the 
Circuit court of error with respect to venue,^® ca- 
pacity or right to sue,^^ want of merely proper or 
formal parties, or other formal defects as to the 
parties,92 or misjoinder of parties but if the de- 


•Co. V. U. S. Shipping" Board Emer- 
gency Fleet Corporation, C.C.A.N. 
Y., 48 F.2d 113—0’Connor v. Sla- 
ker, C.aA.Neb., 22 F.2d 147, ap¬ 
peal dismissed Slaker v. 0’Connor, 
49 S.Ct. 158, 278 U.S. 18S, 73 'L.Ed. 
258—U. S. Shipping- Board Emer- 
gency Fleet Corporation v. South 
Atlantic Bry Dock Co-, C.-C.A.Fla., 
19 F.2d —■'Security Mut. Life 
Ins. Co. V. Harwcod, C.C.A.Mass., 
16 F.2d 250—Parks v. Carriere 
Consol. School Dist., C.C.A.Miss., 
12 F.2d 37—Eg-yptian Novaculite 
Co. V. Stevenson, C.C.A.Mo., 8 F.2d 
576—Venner v. New York Cent. R. 
Co., C.C.A.Ohio, 293 'F. 3?3—Pana- 
ma R. Co. v. Johnson, C.C.A.N.Y., 
289 F. 964, affirmed 44 S.Ct. 391, 
264 U.S. 375, 68 L.Ed. 748—Robert- 
son V. IngTam-X>ay Lumber Co., C. 
C.A.Miss., 271 F. 1023—Robertson 
V. Jordan River Lumber Co., C.C.A. 
Miss., 269 F. 606—Chicagro, R. I. 
& P. Ry. Co. V. State of Nebraska, 
Neb., 251 F. '279, 163 C.C.A, 435— 
Devost V. Twin State Gas & Elec¬ 
tric Co., N.H., 250 F. 349, 162 C.C.A, 
419, rehearing denied 252 P. 126, 
164 C.C.A. 237—Weyman-Burton 
Co. V. Ladd, N.D., 231 F. '898, 146 
C.C.A. 94. 

3 C.J. p 75'3 note 86 . 

As dependent on amoxint involved 

(1) As a rule the objection that 
the lower court vtas without juris¬ 
diction, because the amount involved 
was below the jurisdictional amount, 
may be raised for the first time on 
appeal.—S. S. Kresgre Co. v. Amsler, 
C.C.A.Mo., 99 F.2d 503, certiorari de¬ 
nied 59 S.Ct. 582, 306 U.S. 641, 83 L. 
Ed. 1041—Supreme Council of Royal 
Arcanum v. Hobart, Mass., 244 F. '385, 

157 C.C.A. 11—Cochran v. Childs, 111., 
111 P. 433, 49 C.C.A. 421. 

(2) However, such defect; must 
clearly appear before the circuif 
court will take cog-nizance of an ob¬ 
jection on that ground.—Mullins 
Lumber Co. v. Williamson & Brown 
Land & 'Lumber Co.,, S.C., 246 F. 232, 

158 C.C.A. 392—People’s'Telephone & 

Telegraph Co. v. East Tennessee .Tel¬ 
ephone Co., Tenn., 103 F. 212, 43 C.C, 
A. 185. ' 

Ctonstmction of averments 

However, the averments as to ju- 
risdictipn \yill be construed with 
sonae de^ree of liberality, for the 
purpose of sustaining the jurisdic- 
tion, where objection is ma^de for the 
ftrst time on appeal.—Butchers'. & 
Drovers'- Stock-Yards Co., v. 'Loitds- 


ville & N. R. Co., Tenn., '67 F. 35, 
14 C.C.A. 290—25. C.J. p 785 note 64. 

Objection beld not to involve juris¬ 
diction so as to permit it to be raised 
for the flrst time on appeal.—Peltz v. 
Central Nebraska Public Power & 
Irrigation Bist., O.C.A.Neb., 124 F.2d 
578, 

87. U.S.—Miller v. First Service 

Corporation, C.C.A.N.B., i84 F.2d 

680, 109 A.L.R. 1179—Wulfsohn v. 
Russo-Asiatic Bank, C.C.A.China, 
11 'P.2d 715—Carpenter v. Carden, 
C.C.A.N.Y., 294 P. '515—Thomas v. 
Anderson, Mo., 223 P. 41, 138 C.C. 
A. 40-5. 

3 C.J. p 755 notes 8, 10. 

88. U.S.—Au Wee Sheung v. U. S., 
C.C.A.Ill,, 44 P.2d 681—U. S. Pideli- 
ty & Guaranty Co. v. Vicars, C.C. 
A, Hawaii, 10 P.2d 474—Klink v. 
Chicago, R^ I. & P. Ry. Co., Colo., 
219 'P. 457, 135 C.C.A. 169. 

3 C.J. p 7oo note 11. 

Waiver of lack of jurisdiction 

Where the trial court has ruled for 
defendant on the ground of lack of 
jurisdiction of his person, if plaintiff 
wishes to preserve for consideration 
by the Circuit court the point that de¬ 
fendant has entered a general appear- 
ance waiving the lack of jurisdiction 
he must present that point in the tri¬ 
al court.—Stewart v. Nebraska Tire 
& Rubber Co., C.C.A.Iowa, 39 P.2d 
309, afflrming, B.C., Stewart v. Heis- 
ler, 32 F.2d 519, and certiorari denied 
Stewart v. Nebraska Tire & Rubber 
Co., 51 S.Ct. 21, 282 U.S. 840, 75 L.Ed. 
746. 

Diversity of citizensliip 

It cannot be first contended on ap¬ 
peal that there was no diversity of 
citizenship entitling the trial court to 
assume jurisdiction.—Bnimke v. Be 
Silva, C.C.A.MO., 293 P. 17. 

89. U.S.—^Antoncic v. Baltimore & 
O. R. Co., C.O.A.Pa., 47 F.2d 97. 

90. U.S^—rCarter-'Crume Co. v. Peur- 
rung, 86 P. 439, 30 C.C.A. 174, af¬ 
firmed 99 F. «888, 40 C.C.A. 150. 

Objection held raised 
Where it appears that defepdant 
did not know at the trial that aver- 
mentg of plaintiff's residence were 
untrue but move^, tp dismiss during 
the trip.! on le^nin^., thereof, the 
rj.gl^t, to urge the matt^ pn .appeal 
vras not lost by completing the.^TOl 
on ,the mprits.—il^jehigh. Valley Cpal 
Co. V. Washko, N.T„ , 231,‘P.,, 42,, 1^1 
C.C.X '230. , ’ ; ' , . 


91. U.S.—Tyronza Special School 
Bist. of Poinsett County v. Speer, 
C.C.A.Ark., 94 F.2d S25—Americani 
Trust Co. v. Harris, C.C.A.Cal., 88 
F.2d '541—W. H. Shenners Co. v.. 
Lake Worth Realty & Building Co., 
C.C.A.Wis., 4'5 F.2d 297, certiorari 
denied 51 S.Ct. 366, 283 U.S. 833, 
75 L.Ed. 1446—Oregon-Washington 

R. & Nav. Co. V. Roman, C.C.A.. 
Wash., 293 F. 666. 

3 C.J. p 761 notes 54, 58, p 762 note- 
70, p 7'63 notes 72, 73. 

^imitation to mle 

It has been held, however, that the- 
text rule does not apply where it ap¬ 
pears that plaintiff has no right at 
all to sue or is not entitled to any 
relief.—Sterrett v. Second Nat. Bank 
of Cincinnati, Ohio, 246 F. 753, 159 
C.C.A. 55, '3 A.L.R. 256, certiorari 
granted 38 S.Ct. 345, 246 U.S. 668, 62' 
L.Ed. 930, and affirmed 39 S.Ct. 27,. 
248 U.S. 73, 63 L.Ed. 136. 

Want of interest in controversy 
An objection to the title under 
which a plaintiff sues, or that he has 
no such interest in the controversy 
as entitles him to maintain the ac- 
tion, will not be considered when 
raised for the first time in the circuit 
court.—Bavis v. Virginia Ry. Vow 
er Co., Va., 229 p. 633, 144 C.C.A. 43„ 
certiorari denied Virginia Ry. & Pow¬ 
er Co. V. Bavis, 36 S.Ct. 72'3, 241 U. 
S. 672, 60 'L.Ed. 1231. 

92. U.S.—Frank v. Giesy, C.C.A.Or.,. 
117 P.2d 122—B. Kuppenheimer & 
Co. V. Mornin, C.C.A.Iowa, 7'8 F.2d 
261, 101 A.L.R. 75, certiorari denied 
'56 S.Ct. 135, certiorari denied 6'6: 

S. Ct. 135, 296 U.S. 615, 80 L.Ed. 
436—Baer v. Security Trust Co.^ 
C.C.A,W.Va., 33 'F.2d 861, certiorari 
den-ied Security Trust Co. v. Baer,. 
'50 S.Ct. 37, 280 U.S. '588, 74 L.Ed- 
637—Be Lano v. City of Tulsa, C. 
C.A.Okl., ‘26 F.2cd 640, certiorari de¬ 
nied Be 'Lano v. City of Tulsa, 49 
S.Ct. 179, 278 U.S. 654, 73 L.Ed. 564 
—American Creosote Works v. 
Powell, C.C.A.La., 298 P. 417, cer¬ 
tiorari denied 44 S.Ct. 638, 265 U.S. 
595, 68 OL.Ed. 1198—^Scott v. Saun- 
ders, C.C.A.Ohio, 290 F. 30—Chica¬ 
go Bonding & Surety Co. v. U. S.^ 
C.C.A.I11., 261 Fi 366. 

3 C.J. p 765 note 84. ^ 

Misnomer of a party to cause 
U.S.—Cqhnell Bros. Co. y. H, Biieder- 
ichsen & Co., Chinal, 213 P. 7'37, isO 
C.C.A. 25lJ ' ; ' ■ 

93. U,S.—Jordan v. iRodep,. C.C.A. 
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fect of parties amounts to the complete want of a 
party who is so necessary that a final judgment or 
■decree cannot be rendered without affecting his or 
her interests the objection may be taken for the 
first time in the Circuit court of appeals.^^ An ob¬ 
jection may not be first urged on appeal as to want 
of notice or Service of process,^^ rulings on mo- 


tions,^® and provisional remedies and proceedings 
relating thereto.^^ 

Where proper objection is not raised in the trial 
court, a contention of error may not be presented 
in the circuit court of appeals as to matters of 
pleading,^^ as with respect to the form^^ or suffi- 
ciency^ of pleadings, to amendments and supplemen- 


Mich., 292 F. 573, certiorari denied 
Union Cent. Life Ins. Co. v. Roden, 
44 S.Ct. 34. 263 U.S. 705, 68 L.Ed. 
516—Historical Pub. 'Co. v. Jones 
Bros. Pub. Co., Pa., 231 F. 638, 145 
C.C.A. 524, motion dismissed 231 
F. 784, 145 C.C.A. 655. 

94. U.S.—McConnell v. Dennis, Kan., 
153 F. 547, 82 C.C.A. 501. 

95. ' U.S.—Carter v. Powell, C.C.A. 
Fla., 104 F.2d 4‘28, reTiearing- denied 
104 F.2d 1012, certiorari denied 60 
S.Ct 173, 308 U.S. 611, 84 L.Ed. 
511—Troendle v. Van Nortwick, 
111., 9i8 P. 785, 39 C.C.A. 286. 

98- U.S.—Adams v. Shirk, 111., 104 

F. 54, 43 C.C.A. 407, rehearing de¬ 
nied 10'5 F. 659, 44 C.C.A. 653. 
Specif-cness 

(1) Ordinarily, in reviewing the 
ruling on a motion, no other objec- 
tions or grounds than those specified 
in the lower court will be considered. 
—Maryland Casualty 'Co. v. Talley, 
C.C.A.Tex., 115 F.2d 807—^3 C.J. p 770 
note 23. 

(2) If no specific grounds are as- 
signed in the court below, no ques- 
tion is raised for review.—Adams v. 
Shirk, 111., 104 F. 64, 43 C.C.A. 407, 
rehearing denied 105 F. 659, 44 C.C.A. 
'653. 

(3) However, the fact that a mo¬ 
tion was general on the whole record 
will not preclude a review of the rul- 
ing thereon by the Circuit court, 
where it is apparent that the propo- 
sitions relied on were fully presented 
to the trial court.—0’Halloran v. Mc- 
Guirk, Mass., 167 F. 493, 93 C.C.A. 
129. 

Motion for nonsuit or dlsmissal 

(1) Such motion must usually spe- 
■cify the grounds on which it is based 
for no grounds than those specified 
will be considered on appeal.—Amer¬ 
ican Concrete Steel Co. v. Hart, C.C. 
A.N.Y., 285 F. 322, affirming, ■ D.C., 
Hart V. Ajnerican Concrete Steel Co., 
278 F. 541. 

(2) However, if the error is ciear, 
■denial of motion may be reviewed 
even though it does not specify the 
supposed defect, particularly where 
the court expressly declined to hear 
argument thereon.—U. S. Shipping 
Board Merchant Fleet Corporation v. 
Dietrich, C.C.A.N.Y., 27 F.2d 681. 

97. U,S.*^Stephens v. Hamilton, C.C. 
A. 111., 81 F.'2d 324. 

iParticiilar matters withiii mle 

<1) That no xindertaking was or- 


dered or given when an injunction 
was granted.—Berdie v. Kurtz, C.C. 
A.Cal., 75 P.2d 89S. 

(2) Failure of court, on directing a 
resale at a higher upset price, to al- 
low a successful bidder on the first 
judicial sale his expenses in connec- 
tion with his bid.—Shipe v. Consum- 
ers' Service Co., C.C.A.Ind., 29 F.2d 
321, certiorari denied Tudor v. 
Schindler, 49 S.Ct. 347, 279 U.S. 850, 
73 L.Ed. 993. 

(3) Excessive allowance of com- 
pensation to recelver.—Hili v. Boug- 
lass, C-CA-Nev., 78 P.2d 851. 

(4) However, where an appeal is 
from an interlocutory order appoint- 
ing a receiver, the court must con- 
sider the question of the equity of 
the bili on which the order is hased, 
whether or not it was raised in the 
court below.—^Cabaniss v. Reco Min. 
Co., Ga., 116 P. 318, 54 C.C.A. 190. 

9a U.S.—Bengoechea Macias v. De 

La Torre & Ramirez, C.C.A.Puerto 

Rico, 84 F.2d 894. 

'3 C.J. p 749 note 33. 

Copies and exhibits 

U.S.—Hoskins v. City of Orlando, 

Fla., C.C.A.Fla., 51 F.2d 901. 

3 C.J. p 791 note 21. 

Mode of objection 

(1) No matter how made, the ob¬ 
jection must point out the particular 
defects or grounds relied on, so as to 
bring them to the attention of the 
lower court and opposing counsel, 
and no others will be considered by 
the Circuit court.—Johnson v. Igle- 
heart Bros., C.C.A.Ind., 9’5 F.2d 4, 
certiorari denied '58 S.Ct. 1058, 304 

U. S. 585, 82 L.Ed. 1546, rehearing de¬ 
nied 59 S.Ct. ‘59, 305 U.S. 670, 83 L. 
Bd. 434. 

(2) Ordinarily, where objection is 
taken by way of demurrer or excep- 
tion, the court will not consider any 
other grounds of objection than those 
specified and relied on in the lower 
court.—Correa v. Barbour, C.C.A. 
Puerto Rico, 71 ■P.2d 9.. 

(3) However, where the demurrer 
is on’ the ground that the complaint 
does not state a eause of action, 
points other than those specified in 
the lower court may be specified on 
appeal as showing no cause of ac¬ 
tion.—Mound Coal Co. v. JeffrCy Mfg. 
Co., W.Va., 233 F.2d 913, 147 C.C.A. 
587, affirming, D.G., Jeffrey Mfg. Co. 

V. Mound Coal Co:, 215 F. 222. rehear¬ 
ing’ granted,' C.C.A., Mound’ Coal Co. 
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V. Jeffrey Mfg. Co., 240 F. 129, and 
affirmed 240 F. 412. 

(4) The amendment of a pleading 
to which a demurrer has been filed 
usually necessitates a refiling of the 
demurrer, and, if this is not done, the 
demurrer is regarded as waived so 
that no advantage can be taken of it. 
—City of Anniston v. Safe-Deposit & 
Trust Co., Ala,, 85 F. 856, 29 C.C.A. 
457. 

Motions as to pleadings 

(1) When objection to a pleading 
is taken by motion, the objection 
must state the grounds thereof and 
specifically point out the alleged de¬ 
fects, and as a rule, grounds not stat- 
ed will not be considered on appeal. 
—Cooper V. Gilbert, C.C.A.Okl., 40 F. 
2d 260. 

(2) Judgment on legal sufficiency 
of evidence must be invoked by prop¬ 
er motion to authorize court to con¬ 
sider that question.—^^First Nat. Bank 
V. Philippine Refining Corporation of 
New York, C.C.A.Cal., 51 F.2d 218. 

(3) Party interposing motion for 
judgment or declaration of law that 
he is entitled to judgment may, on 
appeal, raise question of law wheth¬ 
er under evidence he was entitled to 
judgment,—Perry v. Wiggins, C.C.A. 
Mo., 57 P,2d 622, certiorari denied 53 
S.Ct. 12, 287 U.S. 609, 77 L.Ed. 529. 

99. U.S.—Robert Hind, Limited, v. 

Silva, C.'C.A.Hawaii, 75 F.2d 74— 
Mortgage Loan Co. v. Livingston, 
C.C.A.MO., 45 F2d 28. 

3 C.J. p 778 note 28, p 780 note 3i8, 
p 790 note 96. 

Absence of, or defect in, veriftcation 
U.S.—Shell Petroleum Corporation v. 

Caudle, C.C.A.Tex., 63 F2d 296. 

•3 C.J. p 777 note 22, 

1, U.S.—^Vigor V. Chesapeake & O. 
Ry. Co., C.C.A.Ind., 101 F2d 865, 
certiorari denied Chesapeake & O. 
R. Co. V. Vigor, 59 S.Ct. 1031, 307 

U. S. 635, 83 L.Ed. 1517—Moore v. 
Tremelling, C.C.A.Idaho, 100 F2d 
39-^United Light & Power Co. v. 
Grand Rapids Trust Co., C.C.A. 
Mich., 85 F.2d 331, affirming, D.C., 
Guaranty Trust Co. of New York 

V, Grand Rapids, G. H, & M. Ry. 
Co., 7 F.Supp. 511, certiorari denied 
in part United Light & Power Co. 
V. Grand Rapids Trust Co., 57 S.Ct. 
11-8, 299 U.S. 591, 81 L.Ed. 43'6, cer¬ 
tiorari granted in part Grand Rap¬ 
ids Trust Co. V. United Light & 
Pbwer Co., 57 S.Ct. 119, 299 V.S. 
534, 81 L.Ed. -393, certiorari dis- 
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tal pleadings,^ to bilis of particulars,3 and to issues, 
proof,^ and variance between pleadings and proof;^ 
but ordinarily if there is a complete failure to state 
a cause of action the defect is regarded as a fun- 
damental one which may be raised for the first time 


in the circuit court of appeals.® 

The Circuit court of appeals will not consider 
objections not properly raised below as to refer- 
ences,7 proceedings preliminary to trial or hearing,^ 


mi&sed 57 S.Ct. 312, 29 9 U.S, 619, '81 
L.Ed. 456—Bengoechea Macias v. 
De La Torre & Ramirez, C.C.A. 
Puerto Rico, S4 F-2d S94—Ricketts 
V. Waller, €.C.A.Neb., 81 P.2d 977 
—Lahman v. Burnes Nat. Bank of 
St, Joseph, Mo., C.C.A.Neb., 20 ■F.2d 
897—U. S. V. Grand 'Canyon Cattle 
Co., Ariz., 247 P. 446, 159 C.C.A. 
500—Conley Camera Co. v. Multi- 
scope & Pilm Co., Minn., 216 P. 
892, 133 C.C.A. 96—Toledo Trac- 
tion Co. V. Cameron, Ohio, 1'37 F. 
48, 69 aC.A. 28. 

3 C.J. p 779 note 37, p 782 note 41, 
p 783 notes 43, 45, p 784 note 59, 
p 788 note 87. 

Pleading* Tbad on demurrer 

It cannot be objected for the first 
time on appeal that the cause of ac¬ 
tion is defectively stated, even 
though the defect is such that the 
pleading would have been bad on 
the demurrer or motion in the lower 
court.—Robert Hind. Limited, v. Sil¬ 
va, C.C.A.Hawaii, 75 F.2d 74—^Woods- 
Faulkner & Co. v. Michelson, C.C.A. 
Mo., 63 P.2d 569—Hunn v. Lewis, C. 
C.A.Iowa, 25 P.2d 271, certiorari de- 
nied 49 S.Ct. 30, 278 U.S. 631, 73 
L.Ed. 549—Osley v. Adams, C.C.A. 
Ga., 268 P. 114, afiirming, D.C., Adams 
V. Osley, 255 F. 117—Hocking Valley 
R- Co. V. New York Coal Co., Ohio, 
217 F. 727, 132 C.C.A. 387—L. D. 
George Lumber Co. v. Daugherty, 
Va.. 214 P. 958, 131 C.C.A. 254, cer¬ 
tiorari denied 25 S.Ct. 207, 235 U.S. 
703, 59 L.Ed. 433—3 C.J. p 78l note 
40. 

Farticular defects 

(1) Misjoinder of causes of action. 
—Jordan v. Roden, C.C.A.Mich., 292 
P. 573, certiorari denied Union Cent. 
Life Ins. Co. v. Roden, 44 S.Ct. 34, 
263 U.S. 705, 68 L.Ed. 516. 

(2) Duplicity.—Victor American 
Puel Co. V. Tomljanovich, Me., 232 
P. 662, 146 C.C.A. 588, affirming, D. 
C., Tomljanovich v. Victor American 
Puel Co., 227 P. 951 and 230 P. 467, 
certiorari denied 37 S.Ct. 212, 242 
U.S- 643, 61 L.Ed. 542. 

2> U.S.—American Creosote Works 
V. Powell, C.C.A.La., 298 P. 417, cer¬ 
tiorari denied 44 S.Ct. 638, 265 U. 

S. 595, 68 L.Ed. 1198. 

Particnlar matteirs 

(1) Allowance or refusal of an 
amendment—McCullough v. Clinch- 
Mitchell Const. Co., C.C.A.Mo., 71 P. 
2d 17, certiorari denied Clinch-Mitch- 
ell Const. Co. v. McCullough, 55 S.Ct. 
96, 293 U.S. 582, 79 L.Ed. 678—U. S. 
Shipping Board Emergency Fleet 
Corporation v. Greenwals, C.C.A.N.Y., 


16 P.2d 948—Childs v. Missouri, K. 
& T. Ry. Co., Okl., 221 P. 219, 136 
C.C.A. 629—3 C.J. p 792 note 32, p 
793 note 33. 

(2) Porm of amendment or supple- 
mental pleading.—American Creosote 
Works V, Powell. C.C.A.La., 298 F- 
417, certiorari denied 44 S.Ct. 638, 
265 U.S. 595, 68 L.Ed. 1198. 

(3) Mode of making amendment.— 
Victor American Puel Co. v. Tomljan¬ 
ovich, Me., 232 P. 662. 146 C.C.A. 588, 
affirming, D.C., Tomljanovich v. Vic¬ 
tor American Puel Co., 227 F. 951, 
and 230 F. 467, certiorari denied 37 
S.Ct. 212, 242 U.S. 643, 61 L.Ed. 542. 

(4) Discrepancies or inconsisten- 
cies between an amendment and the 
original pleading.—^Dairymen's Milk 
Co. of Pittsburgh, v. McCormick Co., 
C.aA.Pa., 114 F.2d 736. 

3. U.S.—U. S. Pidelity & Guaranty 
Co. V. Barber, C.C.A.Mich., 70 F.2d 
220—Barton v. Automobile Ins. Co. 
of Hartford, Conn., C.C.A.Mass., 63 
P.2d 631, certiorari denied 54 S. 
Ct. 786, 289 U.S. 755, 77 L.Ed. 1499. 

4. Objections preclnded on appeal 

(1) That certain evidence was in- 
admissible under the pleadings.— 
Martin v. Imbrie, C.C.A.N.Y., 262 P. 
44—3 C-J. p 801 note 93. 

(2) That the pleadings were insuffi- 
cient to present a certain issue.— 
Jordan v. Roden, C.C.A.Mich., 292 F. 
573, certiorari denied Union Cent. 
Life Ins. Co. v. Roden, 44 S.Ct. 34, 
263 U.S. 705, 68 L.Ed. 516—3 C.J. p 
SOI note 94. 

5. U.S.—Venuto v. Robinson, C.C.A. 
N.J., 118 P.2d 679, certiorari de¬ 
nied Ross, Agent, Inc., v. Venuto, 
62 S.Ct. 58, 314 U.S. 627, 86 L.Ed. 
504—Ocean Accident & Guarantee 
Corporation v. Penick & Ford, C.C. 
A.Iowa, 101 F.2d 493—Chickasha 
Cotton Oil Co. V. Roden, C.C.A. Okl., 
66 P.2d 127—Pred Harvey, Inc., v. 
Crooks, C.C.A.MO., 54 P.2d 353, af¬ 
firming, D-C., 39 P.2d 466—Train- 
man v. Raddaport, C.C.A.Pa., 41 P. 
2d 336, 71 A.L.R. 475—Wabash Ry. 
Co. v. Beez, C.C.A.Ohio, 36 P.2d 
480—New York Underwriters' Pire 
Ins. Co. V. Malham & Co., C.C.A. 
Ark., 25 P.2d 415—Transmarine 
Corporation v. Charles H. Levitt & 
Co., C.C.A.N.Y., 25 P-2d 275—Ashe- 
ville Const. Co. v. Southern Ry. Co., 
Crc.A.N.C., 19 P.2d 32—Pennsylva- 
nia R. Co. v. Burgerson, C.C.A.Pa., 
296 P. 311—^Atlantic Goast Line R. 
Co. V. Williams, C.C.A.Ga,, 284 F. 
262—Martin v. Imbrie, C.C.A.N.Y., 
262 F. 44—Twin City Pire Ins. Co. 
V, Stockmen’s Nat. Bank of Pt. 
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Benton, Mont., C.C.A.Mont., 261 P. 
470 —Connell Bros. Co. v. H. Die- 
derichsen & Co., China, 213 P. 737, 
130 C.C.A. 251. 

3 C.J. p 796 note 81, p 798 note 85, p 
799 note 87. 

However, variance may be suffi- 
ciently plain as to be fatal even 
though not objected to in the court 
below, and in such case the court 
should not ignore it.—Horvalh v. Mc- 
Cord Radiator & Mfg. Co., C.C.A. 
Mich., 100 P.2d 326, certiorari denied 
Carrier Engineering Corporation v. 
Horvath, 60 S.Ct. 101, 308 U.S. 681, 
84 L.Ed. 486, rehearing denied 60 S. 
Ct. 171, 308 U.S. 636, 84 L.Ed. 629. 
STifficieucy of objection 

(1) To be sufficient, the objection 
must be specific, not general, and 
must Show in what the variance con- 
sists, so that, if necessary, an amend¬ 
ment may be made to avoid it, and 
no other objection than that specified 
will be considered on appeal.—Su¬ 
preme Council Oatholic Knights o-f 
America v. Pidelity & Casualty Co. 
of New York, Tenn., 63 P. 48, 11 C.C. 
A. 96—Walsh v. Colclough, Wis., 6^ 
P. 778, 6 C.C.A. 114. 

(2) It may also be required that 
a party request a continuance or ad- 
journment because of surprise or his 
unpreparedness to meet the evi¬ 
dence.—^Arkansas Grand Prairie Oil 
& Gas Co. v. Davidson, Pa., 233 P. 
64x, 147 C.C.A. 449. 

6. U.S.—U. S. V. Payne, C.C.A.Wash., 
73 P.2d 900, certiorari granted 
Payne v. U. S., 55 S.Ct. 642, 295 
U.S. 722, 79 L.Ed. 1676, certiorari 
dismissed 56 S.Ct, 87, 296 U.S. 659, 
80 L.Ed. 469—Griggs v. Nadeau, 
Minn., 221 P. 381, 137 C.C.A. 189. 

3 C.J. p 786 note 76. 

Apparently contra U. S. v. Hili, 
C.C.A.N.Y., 34 F.2d 133. 

7. U.S.—Coyner v. U. S., C.C.A.Ill., 
103 F.2d 629—Morrison v. Regus, 

C. C.A.La., 22 P.2d 804, affirming, 

D. C., Walnut Creek Milling Co. v. 
Grain Products Co., 21 P,2d 380. 

8. Transfer of cause 

(1) Prom one court or division to 
another division.—Provident Life & 
Accident Ins, Co. of Chattanooga, 
Tenn. v. Crady, C.C.A.Ohio, 82 P.2d 
900, certiorari denied 56 S.Ct. 949, 
298 U.S. 681, 80 L.Ed. 1401—Hicks 
Co. V. Moore, C.GA.La., 261 P. 773. 

(2) Prom law to equity docket or 
equity to law docket.—Otoe' County 
Nat. Bank v. Delany, C.C.A.Neb., 88 
F.2d 238—Jordan v. Roden, C.C.A. 
Mich., 292 P. 673, certiorari denied 
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qualification and selection of jurors,^ mode and cluding objections witb respect to its admission,^^ 
conduct of trial or hearing,^^ and evidence,^^ in- exdusion/^ and suffidency,^^ and including ob- 


Union Cent. Life Ins. Co. v. Roden, 44 
.S.Ct. 34, 263 U.S. 705, 68 L.Ed. 516. 

9. U.S.—Morgan v. Sun Oil Co., C.C. 
A.Tex., 109 P.2d 178, certiorari d,e- 
nied 60 S-Ct. 1086, 310 U.S. 640, 84 
L.Ed. 1408—Dunagan v. Appalachi- 
an Power Co., C.C.A.W.Va., 23 F.2d 
395. 

10. U.S.—Schermann v. Tellow Cab 
Co., C.C.A.I1L, 101 r.2d 363-, cer¬ 
tiorari denied 59 S.Ct. 1045, 307 
U.S. 647, 83 L.Ed. 1527—Brooks v. 
Great Atlantic & Pacific Tea Co., 
C.C.A.Cal., 92 P.2d 794—Tuli v. 
JSTash, Wash., 141 F. 557, 73 C.C.A. 
29. 

3 C.J. p 806 note 65. 

Improper conduct or remarks of trial 
judge 

U.S.—New York Life Ins. Co. v. Gam- 
er. C.C.A.Mont., 90 F.2d 817, certio¬ 
rari granted 58 S.Ct. 46, 302 U.S. 
670, 82 L.Ed. 517, and reversed 
on other grounds 58 S.Ct. 600, 303 

U. S. 161, 82 L.Ed. 726, 114 A.L.R. 
1218—^Najera v. Bombardieri, C.C. 
A.N.M., 46 F.2d 281—Cudahy Pack- 
ing Co. V. Luyben, C.C.ANeb., 9 
P.2d 32—Panama R. Co. v. Strobel, 
C.C.A.Canal Zone, 282 P. 52—Wolf 

V. Edmunson, Or., 240 P. 53, 153 
C.C.A. 89—Lane v. Leiter, 111., 237 
P. 149, 150 C.C.A. 295. 

3 C.J. p 806 note 79. 

11. U.S.—Bitker v. Rosenberg, C.C. 
A.Wis., 68 F.2d 196—U. S. v. Kep- 
pler, C.C.A.N.J., 1 F.2d .315—Oak- 
land Water Pront Co. v. Le Roy, 
C.C.A.Cal., 282 F. 385. 

3 C.J- P 807 note 88. 

Deposltions 

U.S.—Columbus R. Co. v. Patterson, 
Ohio, 143 F. 245, 73 C.C.A. 603. 

3 C.J. p 834 note 11, p 835 notes 15, 
24. 

Burden of proof 

A party cannot complain for the 
first time on appeal that the trial 
court erred in placing on him the 
burden of proof, where he accepted 
or assumed the burden without ob- 
jection.—Prankel v. New York Life 
Ins. Co., C.C.A.Okl., 51 F.2d 933—Wa- 
terloo Min. Co. v. Doe, CaL, 82 P. 45, 
27 C.C.A. 50. 

12. U.S.—Arizona Power Corpora¬ 

tion V. Smith, C.C.A.Ariz., 119 P. 
2(1 888—Reidy v. Myntti, C.C.A. 

Alaska, 116 P.2d 726—Peoples 
Trust & Savings Bank v. Hubbell, 
C.C.A.Kan., 102 P.2d 754—^American 
Glycerin Co. v. Eason Oil Co., C.C. 
A.Okl., 98 F.2d 479, certiorari de¬ 
nied 59 S.Ct. 107, 306 U.S. 640, 83 
L.Ed. 413, rehearing denied 59 S. 
Ct. 153, 305 U.S. 672, 83 L.Ed. 435: 
—U. S. V. Triandaplous, C.C.A.Nev., 
38 P.2d 957—William C Barry, Inc., 
V. Baker, CC.A.Me., 82 F.2d 79— 
Standard Accident Ins. Co. v. Ros- 


si, C.C.A.Ark., 52 P.2d 547—Procter 
V. Preferred Accident Ins. Co. of 
New York, C.C.A.Ky., 51 P.2d 15— 
Northern Nav. Co. v. Minnesota At¬ 
lantic Transit Co., C.C.A.Minn., 49 
P.2d 203—Brown Sheet Iron & Steel 
Co. V. Willcuts, C.C.A.Minn., 45 P.2d 
390, affirming, D.C., 34 F.2d 969— 
Federal Intermediate Credit Bank 
of Omaha v. L’Herisson, C.C.A.S.D., 
33 P.2d 841—^Meinrath Brokerage 
Co. V, Collins-Dietz-Morris Co., C.C. 
A.Okl., 298 P. 377—Hudson v. Hud- 
son, C.C.A.Tex., 276 P. 547—^Vance 
V. Clark, W.Va., 252 F. 495, 164 
C.C.A. 411—Atehison, T. & S. P. 
Ry. Co. V. U. S., Okl., 243 F. 114, 

155 C.C.A. 644—Pernwood & G. R. 
Co. V. Bessemer Coal, Iron & Land 
Co., Miss., 213 P. 33. 129 C.C.A. 
627. 

D.C.—Richardson v. Richardson, 112 
P.2d 19, 72 App.D.C. 67. 

3 C.J. p 808 note 91. 

Particular kinds of evideuce 

(1) Hearsay evidence generali y.— 
Central R. Co. of New Jersey v. 
Sharkey, N.Y., 259 F. 144, 170 C.C.A. 
212—Pischer v. Neil, C.C.N.Y., 6 P. 
89. 

(2) Expert or opinion evidence.— 
Wabash Screen Door Co. v. Black, 
Tenn., 126 F. 721, 61 C.C.A. 639— 
Sigafus V. Porter, N.Y., 84 P. 430, 
28 C.C.A. 443, reversed on other 
grounds 21 S.Ct. 34, 179 U.S. 116, 
45 L.Ed. 113. 

(3) Letters, documents, exhibits, 
and records generally.—Mankin v. 
Bartley, C.C.A.Va., 277 P. 960—Shar- 
ples Separator Co. v. Skinner, CaL, 
251 F. 25, 163 C.C.A. 275—Lehman v. 
Stockyards Loan Co., Okl., 243 F. 517, 
156 C.C.A. 215, certiorari denied 38 
S.Ct. 134, 246 U.S. 668, 62 L.Ed. 539 
—Cordingly v. Kennedy, Colo., 239 P. 
645, 152 C.C.A. 479—3 C.J. p 812 note 
97, p 813 note 4, p 814 note 8, p 815 
note 9. 

(4) Secondary evidence generally. 
—Barrick v. Pratt, C.C.A-Ala., 32 F. 
2d 732—Lohman v. Stockyards Loan 
Co., supra—3 C.J. p 813 notes 2, 5. 

(5) Oral or written, for which a 
proper foundation has not been laid. 
—U. S. V. Blackburn, C.C.A.Wash., 
53 F.2d 19. 

13. U.S.—Baldrich v. Barbour, C.C. 
A.Puerto Rico, 91 P.2d 650, deny- 
ing motion 90 F.2d 867—Cudahy 
Packing Co. v. Narzisenfeld, C.C.A. 
N.Y., 3 P.2d 567—Lohman v. Stock¬ 
yards Loan Co., Okl., 243 P. 517, 

156 C.C.A. 215, certiorari denied 38 
S.Ct. 134, 245 U.S.-668, 62 L.Ed. 
539. 

3 C.J. p 824 note 47. 

Orouuds 

If the exclusion of the evidence is 
proper on any ground, the ruling of 
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the trial court will be sustained, al- 
though the proper grounds for ex¬ 
clusion were not urged in the ob- 
jection to the admission of the evi¬ 
dence.—U. S. V. Nickle, C.C.A.Mo.; 70 
P.2d 873. 

Potmdatioii for objectioni 

(1) On objection thereto, a proper 
offer must be made at the time show- 
ing what evidence will be given if 
the witness is permitted to answer, 
the purpose and object of the testi- 
mony sought to be introduced, and 
ali the facts necessary to establish 
its admissibility.—Powhatan Mining 
Co. V. Ickes, C.C.A., 118 F.2d 105— 
McVeigh v. McGurren, C.C.A.Ill., 117 
F.2d 672, certiorari denied 61 S.Ct. 
960, 313 U.S. 573, 85 L.Ed. 1531— 
Roach V. Stastny, C.C.A.I11., 104 F.2d 
559—Fidelity & Deposit Co. of Mary- 
land V. Lindholm, C.C.A.Cal., 66 P. 
2d 56, 89 A.L.R. 279—Thompson v. 

U. S., C.C.A.S.D., 65 P.2d 897—Kline 

V. Blackwell, C.C.A.Pla., 63 F.2d 897, 
certiorari denied 54 S.Ct. 54, 290 U. 
S. 636. 78 L.Ed. 553—Clauson v. U. 
S., C.C.A.S.D., 60 F.2d 6,94—Cropper 
V. Titanium Pigment Co., C.C.A.Mo., 
47 P.2d 1038, 78 A.L.R. 737—Najera 
V. Bombardieri, C.C.A.N.M., 46 P.2d 
281—^Williams v. Commissioner of In- 
ternal Revenue, C.C.A., 44 P.2d 467 
—Schnerb v. Caterpillar Tractor Co., 
C.C.A.N.Y., 43 P.2d 920, certiorari de¬ 
nied 51 S.Ct. 182, 282 U.S. 898, 75 
L.Ed. 791—Chevrolet Motor Co. v. 
Gladding, C.C.A.Md., 42 P.2d 440, cer¬ 
tiorari denied 51 S.Ct. 78, 282 U.S. 
872, 75 L.Ed. 770—Sacramento Subur- 
ban Pruit Lands Co. v. Miller, C.C.A. 

I CaL, 36 P.2d 922—Central Supply 
I Co. V. Carter Clothing Corporation, 
aC.A.N.J., 35 P.2d 172—Hatch v. U. 
S., C.C.A.Iowa, 34 P.2d 436, certiorari 
denied 50 S.Ct. 246, 281 U.S. 731, 74 
L.Ed. 1147—Federal Intermediate 
Credit Bank of Omaha v. L'Herisson, 
C.C.A.S.D., 33 P.2d 841—Federal 

Surety Co. v. Standard Oil Co., C.C.A. 
S.D., 32 P.2d 119—Maryland Casualty 
Co. V. Simmons, C.C.A.Ga., 2 P.2d 
29, certiorari denied 45 S.Ct. 226, 266 
U.S. 634, 69 L.Ed. 480—Cleveland & 
Western Coal Co. v. Main Island 
Creek Coal Co., C.C.A.Ohio, 297 P. 
60, certiorari denied 44 S.Ct. 634, 265 

U. S. 588, 68 L.Ed. 1194—3 C.J. p 825 
note 53. 

(2) However, an offer of proof is 
unnecessary in some circumstances. 
—Meaney v. U. S., C.C.A.N.Y., 112 P. 
2d 538, 130 A.L.R. 973—Greenhalch 

V. Shell Oil Co., C.C.A.Utah, 78 F.2d 
942. 

14. U.S.—Park v. Park, C.C.A.Ga., 
123 F.2d 370, reversing, D.C., 37 
F.Supp. 185—^tna Casualty & 
Surety Co. v. Yeatts. C.C.A.Va., 122 
p.2d 350—^Austin-Western Road 
Machinery Co. v^ C.C.A.Qa., 
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115 P.2d 112—Metropolitan Life 
Ins- Co. V. Banion, C.C.A.Wyo., 106 
F. 2 (l 561, certiorari dismissed 60 S. 
Ct. 468, 309 U.S. 691, 84 L.Ed. 1033 
—^A. E. Barker & Co. of California 
V. Gilinsky Fruit Co., C.C.A.Neb., 
100 F.2d 863—Harris v. Biszkowicz, 
C.aA.Mo., 100 F.2d 854—-Mutual 
Benefit Health & Accident Ass’n 
V. Bowman, C-C.A.Neb., 99 r.2d 856, 
conforming- to mandate 58 S.Ct. 
1056, 304 U.S. 549, 82 L.Ed. 1521, 
vacatingr, C.C.A., 96 P.2d 7, cer¬ 
tiorari denied 59 S.Ct. 485, 306 U. 
S. 637, 83 L.Ed. 1038—U. S. v. 
John II Estate, C.C.A.Hawaii, 91 P. 
2d 93, certiorari denied John II Es¬ 
tate V. U. S., 58 S.Ct. 264. 302 U. 
S. 746, 82 L.Ed. 577—City of Wood- 
ward V. Caldwell, C.C.A.Okl., 86 P. 
2d 567—^Pierce v. Wyatt, C.C.A. 
lowa, 83 P.2d 892—Sims v. Doug-- 
lass, C.C.A.Ariz., 82 P,2d 812—Mit- 
try Bros. Const. Co. v. U. S„ for 
Use of Belmont, C-C.A.Idaho. 75 
F.2d 79, affirming: in part, D.C., U. 
S., for Use and Benefit of Belmont, 
V. Mittry Bros. Const. Co., 4 P. 
Supp. 216—Lazelle v. Norfolk & W. 
Ry. Co., aC.A.Ohio, 73 P.2d 459— 
Divide Creek Irr. Dist. v. Holling- 
worth, C.C.A.CoIo., 72 F.2d 859— 
Gardner v. U. S., C.C.A.Cal., 71 p. 
2d 63, certiorari denied 55 S.Ct. 213, 
298 U.S. 619, 79 L.Ed. 707—Man- 
del Bros. v. Henry A. 0’Neil, Inc., 
aC,A.S.D., 69 P.2d 452—Town Club 
of St. Louis V, U. S., C.C.A.MO., 68 
P.2d 620, affirming*, D.C., 60 F.2d 
628—Jones v. Gill, C.C.A.MO., 67 P. 
2 d 159, affirming, D.C., Gill v. Jones, 
4 P.Supp. 769—U. S. V. Alberty, C. 
C.C.A.Okl., 63 P.2d 965—Rosbor- 
ough V. Chelan County, Wash., C. 
C.A.Wash., 53 P.2d 198—First Nat. 
Bank of San Rafael v. Philippini) 
Refining Corporation of New York, 
C.C.A.Cal., 51 P.2d 218—Quality 
Realty Co. v. Wabash Ry. Co., C. 
C.A.Mo., 50 F.2d,1051—Brown Sheet 
Iron & Steel Co. v. Willcuts, C.C.A. 
Minn., 45 P.2d 390, affirming, D.C., 
34 F.2d 969—^Ocean Accident & 
Guar^ntee Corporation v, Pearson, 
C.C.A.Tenn., 37 F.2d 896—Southern 
Surety Co. V. Lee County Bank, 
Title & Trust Co. of Pt. Myers, 
Fla., C.C.A.MO., 36 P.2d 220— 
Maryland Casualty Co. v. Jones, C. 
aA.Cal., 35 F.2d 791—Cooper v. 
Sun Co., C.C.A.Pa.,' 33 F.2d 881— 
Norfolk & W. Ry. Co. v. Skeens, 
C.C.A.Qhio, 3^3 F.2d 508—Henry H. 
Cross Co. V. Texhoma Oil & Refin¬ 
ing Co., CC.A.OkL, 32 P.2d 442— 
Dykes v. Little, C.C.A.Okl., 31 F. 
2d 744—^McParland v. Central Nat, 
Bank of Topeka, C.C.A.K:an., 26 P. 
2d 890, affirming, D.C., Central Nat. 
Bank ot Tope^a, Kap. v. IdcFar- 
:land^ 20 F.2d 416, certiorari denied 


McFarland v. Central Nat. Bank 
of Topeka, Kan., 49 S.Ct. 12, 278 
U.S. 606, 73 L.Ed. 533—Southern 
Surety Co. of Des Moines, lowa v. 

U. S., C.C.A.S.D., 23 F.2d 55, cer¬ 
tiorari denied 49 S.Ct. 11, 278 U.S. 
604, 73 L.Ed. 532—Hass v. U. S., 
C.C.A.Okl.. 17 F.2d 894—Oyler v. 
Cleveland, C. C. & St. L. Ry. Co., 
C.C.A.Ohio, 16 P.2d 455—Gussman 

V. Byrd Cattle Co., C.C.A.Tex., 11 
F.2d 136—Hecht v. Alfaro, C.C.A. 
Cal., 10 F.2d 464, affirming, D.C., 
4 P.2d 255 —First Nat. Bank v. Lit- 
teer, C.C.A.Okl., 10 P.2d 447—China 
Press V. Webb, C.C.A.China, 7 F. 
2d 581—Allen v. Cartan & Jeffrey 
Co., C.C.A.Neb., 7 F.2d 21, denying 
petition 6 P.2d 1011—Rahilly v. 
OXaughlin, C.C.A.N.D., 1 F.2d 1— 
Pennok Oil Co. v. Roxana Petro¬ 
leum Co. of Oklahoma, C.C.A.Okl., 
289 F. 416—Bank of Italy v. P. 
Romeo & Co., C.C.ACal., 287 P. 5 
—^Arkansas Anthracite Coal &.Land 
Co. V. Stokes, C.C.A.Ark., 277 P. 
625, certiorari denied 42 S.Ct. 589, 

259 U.S. 585, 66 L.Ed. 1076—Pabst 
Brewing Co. v. E. Clemens Horst 
Co., C.C.A.Cal., 264 F. 909—First 
Nat. Bank of Casselton v. National 
City Bank of Chicago. C.C.A.N.D., 
261 F. 912—Plour City Ornamen- 
tal Iron Works v. Schuler, Minn., 

260 F. 662, 171 C.C.A. 426—Peder- 

son V. U. S., Wash., 253 P. 622, 165 
C.C.A. 248—H. F. Danberg Land 
& Live Stock Co. v. Day, Cal., 247 
F. 477, 159 CGA. 631—Security 
Nat. Bank of Sioux City, lowa v. 
Old Nat. Bank of Battle Creek, 
Mich., lowa, 241 F. 1 , 164 C.C.A. 1 
—Chicago, M. & St. P. Ry. Co. v. 
George A. Hormel & Co., Minn., 
240 F. 381, 153 C.C.A. 307—Mary¬ 
land Casualty Co. of Baltimore, Md. 
V. Orchard Land & Timber Co., Or., 
240 F. 364, 153 C.C.A. 290—Miller 
& Lux V. Petrocelli, Cai., 236 P. 
846, 150 C.C.A. 108—Wear v. Im- 
perial Window Glass Co., Mo., 224 
F. 60, 139 C.C.A. 622—Dinet v. 

Rapid City, S.D., 222 P. 497, 138 
C.GA 93. 

,3 aJ. p 836 note 29,-p 837 note 31, 
p 838 notes 32, 35, p 839 note 37. 
Axl ezceptiozL to the text rule, ex- 
ists where, by reason of the par- 
ticular circumstances, the p?.rty hM 
no chance to present his objection in 
the lower court.—Meyer & Chapman 
State Bank v. First Nat Bank of 
Cody, Wyo., 248 P. 679, 160 C.C.A. 
,579. 

SxistexLce of any evidence 

' It is sometimes held that even 
the legal question whether there is 
any evidence tending to support the 
verdict, flndings, or judgment, can- 
not first be rais^d in thei cir,cu,it ooprt. 
—Norfolk & W. Ry, Co, v, Skeens^ 
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C.C.A.Ohio, 33 F.2d 508—Keeley v. 
Ophir Hili Consolidated Mining Co., 
Utah, 169 P. 598, 95 C.C.A. 96. 

15. U.S.—Crancer v. Lowden, C.C.A. 
Mo., 121 P.2d 645, certiorari grant- 
ed 62 S.Ct 108, 314 U.S. 596, 86 L. 
Ed. 479—Union Electric Light & 
Power Co. v. Snyder Estate Co., 
C.C.AMo., 65 P.2d 297. 

3 C.J. p 828 note 74, p 829 note 75, 
Offer of proof 

Ruling of incompetency will not 
be reviewed unless there is an offer 
or showing of what would have been 
proved by the witness.—Hass v. U. S., 
C.C.A.Cal., 31 P.2d 13—Romeo v, U. 
S., C.C.AWash., 24 F.2d 527, deny¬ 
ing rehearing 23 F.2d 561. 

16. U.S.—U. S, V. Cannon, C.C.A. 
Mass., 116 P.2d 567—Brown v. Car- 
ver, C.C.A.N.Y., 45 P.2d 673—Swift 
& Co. V. Bowling, C.C.A.W.Va., 293 
P. 279—^Wolf V. Edmunson, Or., 
240 F. 63, 153 C.C.A. 89—Eli Mining 
& Land Co. v. Carleton, Colo., 108 
P. 24, 47 C.C.A. 166. 

Porm or propriety of questions 
U.S.—Morrow v. U. S., C.C.A.Ill., 101 
P.2d 654, certiorari denied 59 S. 
Ct 836, 307 U.S. 628, 83 L.Bd. 1511 
—Travelers Ins. Co. v. Drake, C.O. 
ACal., 89 F.2d 47—U. S. v. Sauls, 
C.C.A.N.C., 65 P.2d 886—Twohy 

Bros. Co. V. Kennedy, C.C.A.Ariz., 
295 P. 462, error dismissed 44 S. 
Ct. 636, 265 U.S. 575, 68 L.Ed. 1187 
—Payne v. Connor, C.C.A.Me., 274 
F. 497—Sharples Separator Co. v. 
Skinner, Cal., 251 P. 25, 163 C.C.A. 
275—Delano v. Pierce, Neb., 226 F. 
976, 141 C.C.A. 98. 

3 C.J. p 830 note 84, p 831 note 85. 
Objection mnst he proper and timely 
U.S.—American Car & Foundry Co. 
V. Brinkman, 111., 146 F. 712, 77 C. 
C.A. 138. 

3 C.J. pi 832 note 96, p 833 note 1. 

17. U.S.—ipyrd v. U. S., C.C.A.Kan.,, 
106 F.2<^ 821, 126 A.L.R. 425—Lon- 
don Guarantee & Accident Co. v. 
Woelfle, C.C.A.MO;, 83 ’P.2d 326— 

U. S. V. Noble, C.C.A.Mont, 79 F. 
2d 842—Virginia Beach.Bu^ Line 

V. Campbell, C.C.A.N.C., 73 F.2d 97 
—^Washburn y. Douthit, C.C.A.Ark., 
73, F.2d 23—Irving Trust Co. v. 
Jacob Weckstein & Sons, C.C.A.N. 
Y., 64 F.2d 333—Mineral Develop- 
ment Co. v. Kentucky Coal Lands 
Co., Ky., 259 F. 118, 170 C.C.A. 
186, certiorari denied 39 S.Ct. 492^ 
250 U.S. 641, 63 L.Ed. 1185. 

3 C.J. p 816 note 19. 

Time and mode of objectlpn 

(1) If the objectionabXe character 
of evidence is apparent wheni if is 
offered , or introduced, the ^ objec tion 
shouj^ be made then..—Klein* v. Dar- 
nell, Tex., 239 F. 844, j^2; aCjL 630. 
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ciency of evidence^S must be timely and in proper [ form. 


(2) If the g-round of objection was 
not earlier apparent, it may be prop¬ 
er and necessary that objection be 
made by a motion to strike or for 
an instruction that the evidence be 
disregarded by the jury.—Standard 
Accident Ins. Co. v. Rossi, C.C.A.Ark., 
52 F-2d 547—Sacramento Suburban 
Fruit Lands Co. v. Soderman, C.C.A. 
Cal., 36 F.2d 934—Grand Trunk Pac. 
Ry. Co. V. Tollard, C.C.A.Minn., 286 
F. 676—Tate v. Baugh, C.C.A.Tenn., 
264 F. 892—Central R. Co. of New 
Jersey v. Sharkey, N.T., 259 F. 144, 
170 C.C.A. 212—Frederick Mfg-. Co. 
V. Devlin, N.J., 127 F. 71, 62 C.C.A. 
53—3 C.J. p 817 note 20, p 831 note 
85. 

(3) Where an objection to evidence, 
was made after the question has been 
answered, it is not too late to pre- 
serve the question for review, if the 
objection was overruled on the 
ground that the evidence was incom- 
petent, and not on the ground that 
the objection was too late.—Grand 
Trunk Pac, Ry, Co, v. Tollard, su¬ 
pra, 

Specificatlon of evidence 

At least where any of the evidence 
is admissible for any purpose, objec¬ 
tion should specify the particular evi¬ 
dence or,. parts of the evidence which 
are regarded as objectionable, a gen- 
eral objection or motion directed to 
the whole evidence being insufRcient. 
—U. S, ,v. Aspinwall, C.C.A.Or., 96 F. 
2d 867—^Washburn v. DCuthit, C.C.A. 
Ark., 73 F.2d 23—U. S. v. Stamey, C. 

C. A.Wash., 48 F.2d 150, reversing, 

D. C., Stamey v. U. S., 42 F.2d 879— 

3 C.J. p 818 nptes 23, 24. 

Specificatlon of gronnds 

(1) Objection must speciflcally 
state the -grounds or reasons which 
render the evidence inadmissible.— 
Merchants’ Ins. Co. v. Buckner, Ky., 
110 F. 345, 49 C.C.A. 80—Sampsell 
v. Anches, C.C.A.Wash,, 108 F.2d' 946 
—Collins V. Streitz, C-C.A.Ariz., 95 F- 
2d 430, certiorari denied 59 S.Ct. 67, 
305 U.S, 608, 83 L.Bd. 387—Metropoli¬ 
tan Life Ins. Co. v. Armstrong, C.C.A. 
Neb., 85 F.2d 187—Columbian Nat. 
Life Ins. Co. v. Comfort, C.C.A,Mo., 84 
F.2d 291, certiorari denied 57 S,Ct. 34, 
299 U.S. 671, 81 L.Ed. 420—Lazelle 
V. Norfolk & W. Ry. Co.; C,C.A-Ohio, 
73 P.2d 450'—Niagara Pire Ins. Co. 
of New York, N. T. v. Raleigh Hard¬ 
ware Co., C.C:A.W.Va..’ 62 F.2d 705— 
Wirthlin v. Mutual Life Ins. Co., C.C. 
A.Utah, 66 P.2d 137, 86 A.L.R.! 138— 
Continental Ins. Co. of City of New 
York V, Fortner, C.C.A.Ky,^ 25 *F.2d 
398—Miller v. Estabrook, C.C.A.W. 
Va., 273 P. 143-:--Wayne v.- Vepable, 
Ark., 260 P. 64, 171 C.C.A. lOiO—Ruck- 
eye Cotton Oil Co. v. Sloan, Tenn*, 
250 P, 712, 163 aCA. 44—R. X>v Cole 
.Mfg. Co. y. MendenhalL N.C., 249 F, 
641, 163 C.G.A. .^t39-''T-Ajrnpld. V. Horri- 


gan, Mich., 238 P. 39, 151 C.C.A. 115 
—Pennsylvania Co. v. Sheeley, Ohio, 
221 p. 901. 137 C.C.A. 451—3 C.J. p 
819 note 26. 

(2) A mere general objection, such 
as One which only states that the 
party objects, or that the evidence 
is incompetent, irrelevant, and im- 
material, is ordinarily insufRcient.— 
Trucking, Inc. v. Krotzer, C.C.A.Ohio, 
106 P.2d 447—^Virginia-Caroiina Tie 
& Wood Co. V. Dunbar, C.C.A.N.C., 106 
P.2d 383—^American Glycerin Co. v. 
Eason Oil Co., C.C.A.Okl., 98 F.2d 479, 
certiorari denied 59 S.Ct. 107, 305 U. 
S. 640, 83 L.Ed. 413, rehearing denied 
59 S.Ct. 153, 305 U.S. 672, 83 L.Ed. 
435—Pacific Alaska Airways v. Ma- 
han, C.C.A.Alaska, 89 P.2d 255, cer¬ 
tiorari denied Pacific Alaska Airways 
V. Mahan, 58 S.Ct. 19, 302 U.S. 700. 
82 L.Ed. 541—Cook Paint & Varnish 
Co. V. Hickling, C.C.A.Neb., 76 F.2d 
718—Jeffreys v. 0’Neal, C.C.A.N.C.. 
64 P.2d 284—^Pennsylvania Co. v. 
Clark, C.C.A.Ohio, 266 P. 182—Exam¬ 
iner Printing Co. v. Aston, Cal., 238 
F. 459, 151 C-C.A. 395—3 C.J. p 819 
note 26. 

(3) Failure to specify grounds 
will not preclude review where the 
objection could not have been obviat- 
ed or the evidence is clearly incom¬ 
petent in any aspect of the case.— 
Southern Pac. Co. v. McCready, C.C. 
A.Cal., 47 P.2d 673, certiorari denied 
52 S.Ct. 10, 284 U.S. 634, 76 L.Ed. 
532—Grandison v. Robertson,i N.Y., 
231 P. 785, 145 C.C.A. 605, modify- 
ing, D.C., 220 F. 985—3 C.J. p 818 
note 25. 

(4) Also failure to specify is im- 
material where the objection is such 
that the trial court cannot fail to 
understand the ground on which it is 
based.—^New England Newspaper 
Pub. Co. V. Bonner, G.C.A.Mass., 68 
P.2d 880, certiorari denied 54 S.Ct. 
630, 292 U.S. 6-25, 78 L.Ed. 1480, and 
Bonner v. New England Newspaper 
Pub. Co., ‘54 S.Ct 631, 292 U.S. '625, 
78 L.Ed. 1480. 

(5) When a speciflc objection has 
been made, the court will consider no 
grounds or reasons other than those 
that have been specified or urged in 
the trial court.—Cuneo Press v. Clay- 
bourn Corporation, C.C.A.I11., 90 P.2d 
233—Prudential Ins. Co. of America 
V. Faulkner, C.C.A.Utah, 68 ’F.2d 676 
—U. S. V. Smith, C.C.A.Wash., 55 P. 
'2d 141, 81 A.L.R. 926—^American Pe¬ 
troleum Oo. V. Missouri Pac. Ry. Co., 
C.C.A.Ark., 25 P.3d 441—Page Steel 
& Wire Co. v. Blair Engineering Coi, 
O.C.A.NJ"., 22 P,3d 403, certiorari de¬ 
nied 4-8 S.CL ‘30.3, 276 U.S. 623, 72 L. 
Bd. 7 3 7-^Thompson 'Caldwell ‘Const., 
Co. V. Young, G.ClAvN.G„, 294 P^ .145 
—International Cotton Mills .v. .Bum- 
ham, C.C.A.Ga„. 254. F. .351—Canal- 
.Commercifitl; Tru^t &:Bavings Bapk y. 


.Bank of Piant City, C.C.A.La., 278 F. 
178—'Lederer v. Real Estate Titie 
Insurance & Trust Co. of Philadel¬ 
phia, C.C.A.Pa., 273 P. 933—Miller v. 
Estabrook, C.C.A. W.Va., 273 F. 143 
—Grandison v. Robertson, N.Y., 231 
F. 785, 145 C.C.A. 605, modifying, D. 
C., 220 P. 985—Hunt v. U. S., Mo., 
61 ‘P. 795, 10 C.C.A. 74, rehearing de¬ 
nied 63 P. 568, 11 C.C.A.'340, error 
dismissed 17 S.Ct 609, 166 U.S. 424, 
41 L.Ed. 10'63—3 C.J. p 819 note 26, 
p 893 note 29. 

(6) If an improper or wrong rea- 
son or ground is assigned in object- 
ing to evidence, the Circuit court of 
I appeals will treat the evidence as 
though no objection had been taken. 
—U. S. V. Nickle, C.C.A.Mo., 70 F.2a 
873. 

Benewal of objection. 

(1) When, after objection has beerr 
interposed or sustained, an attempt 
is made to remove the ground of ob¬ 
jection and the evidence is then re- 
offered, the objection must be re~ 
newed.—Paramount Productions v- 
Smith, C.C.A.Cal., 91 F.2d -863, cer¬ 
tiorari. denied 58 S.Ct. 266, 303 U.S- 
749, 82 L.Ed. 579. 

(2) Although a question has been 
excluded on objection, if the witness 
has nevertheless answered, it is n6c- 
essary, in order to assert error in 
permitting the answer to stand, to 
move to strike or exclude ’ the an¬ 
swer.—Southern Package Corpora¬ 
tion V. Mitchell, C.C.A.Miss., 109 P.2d 
609. 

f'3) If the court without a final 
ruling on its admissibility admits ev¬ 
idence tentatively or conditionally 
subject to future consideration or 
action a subsequent objection is nec¬ 
essary.—Paramount Productions v. 
Smith, supra—^Clauson v. U. S., C.C. 
A.'S.D., 60 P.2d 694—Geiger v. Tramp, 
C.C.A.Iowa, 291 'P. 353—Curcuru v. 
Peninsular Electric Light Co., Mich., 
258 F. 785, 170 C.C.A. 79. 

Objections held sufficient 
U.S.—New England Newspaper Pub. 
Co. v. Bonner, 68 P.2d 880, certio¬ 
rari denied 54 S.Ct. 630, 292 U.S. 
625, 78 L.Ed. 1480, and Bonner v. 
New Fngland Newspaper Pub. Co., 
64 S,CL 631, 292 U.S. 625, 78 L.Ed. 
1480—Watkins Salt Co. v. Mulkey, 
If.Y., 225 P. 739, 141 C.C.A. 11. 

18k ^tl.S.—'Coggins V. Gregorio, C.C. 
A.N.M., 97 P.2d 948—Wall v. U. 
S., C.C.A.Kan., 97' F.‘2d 672, certio¬ 
rari denied 59 S.Ct. 104, 305 U.S. 
'6^2, 83 L.Ed. 40'5—Century Furrd- 
ture Co. V. Bernhard’s, C.C.A.Cal., 
.82 P.2d 706—White v. U. S., C.C.A. 
Okl., 48 ;p,2d> 178—Liberty Oil Co. 
v. CpiLdon, Nat. Bank, Kan., 27l F. 
t 9^, petUioii dismissed 42 S.Ct. 53, 

. 2y7“'TJ,S. 651, 66 L.Ed. 417, rehear- 
,ing ^apted 42 S.Ct 92, 2^7' U.S. 
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Also, where no objection is raised in the trial | court, error may not be urged m the Circuit court 


62S, 66 'Li.Ed. 405, and certiorari 

•granted on rehearing 42 S.Ot. 93, 
257 U.S. 630, 66 L.Ed. 406, and re- 
versed on other grounds 43 S.Ct. 
118, 260 U.S. 235, 67 L.Ed. '232. 

•3 C.J. p 839 note 40. 

ISffotioiL or req.Tiest for mling* 

(1) Appellate court cannot review 
assig'nment of error with respect to 
sufRciency of evidence in absence of 
motion to test sufficiency thereof.— 
Rucker v. Kokrda, C.C.A.C 0 I 0 -, 68 P. 
3d 73. 

(2) It may be sufficient and neces- 

sary to raise such objection in a jury 
case by a motion for a directed ver- 
dict.—P. W. Woolworth Co. v. Seck- 
inger, C.C.A.La., 125 'P.2d 97—Nail- 
ling V. U. S., ‘C.C.A.Tenn., 124 P.2d 
431, certiorari denied '62 S.Ct 1043, 
316 U.S. 675, 86 L.Ed. 1749—Stephen- 
son V. Grand Trunk Western R. 'Co., 
C.C.A.I11., 110 P.2d 401, certiorari 

granted Grand Trunk Western R. Co. 
V. Stephenson, 60 S.Ct 1101, 310 U.S. 
623, 84 L.Ed. 1395 and 60 S.Ct 1102, 
310 U.S. 623, 84 L.Ed. 139-5, certio¬ 
rari dismissed 60 S.Ct 1107, two cas¬ 
es, 311 U.S. 720, 85 L.Ed. 469—Tay- 
lor V. Merrill, C.C.A.Ariz., 104 P.2d 
710, certiorari denied 60 S.Ct. 12‘2, 308 

U. S. 593, '84 L.Ed. 496—Equitable 
Life Assur. Soc. of U, S. v. MacT)on- 
ald, C.C.A.Wasli., 96 P.2d 437, certio¬ 
rari denied '59 S.Ct 86, 305 U.S. 624, 
83 'L.Ed. 399—^Western Produce Co. v. 
Polliard, C.C.A.Tex., 93 'P.2d 58S— 
Metropolitan Life Ins. Co. v. Arm- 
strong, C.C.A.Neb., 8'5 P.2d 187—Luke 

V. U. S., C.C.A.Ga., 84 F.2d 823— 
Marion Steam Shovel Co. v. Bertino, 
C.C.A.Mo., 82 P.2d 945, denying re- 
hearing 32 F.2d 541, certiorari denied 
'57 S.Ct 17, 299 U.S. 55'6, 81 L.Ed. 
409—McConnell v. U. S., C.C.A.Pa., 81 
■F.2d 639—Milleson v. U. S., C.C.A. 
Mo., 78 F.2d 60—Hunt v, Standard 
Brands, C.C.A.Ohio, 72 P.2d 822— 
Jefferson Standard Life Ins- Co. v. 
Stevenson, C.C.A.'La., 70 F.2d 72, cer¬ 
tiorari denied Stevenson v. JefCerson 
Standard Life Ins. Co., 55 S.Ct 100, 
293 U.S. 585, 79 L.Ed. 681—Combs v. 

U. S., C.C.A.MO., 65 F.2d 787—Berg- 
eron v. Goldman, C.C.A.La., 64 P.2d 
917 —Dayton Rubber Mfg. Co. of Del- 
aware v. Sabra, C.C.A.Ariz., 63 ■P.2d 
865—Frickle v. General Accident, 
Pire & Life Assur. Corporation, C.C. 
A.MOm '59 F.2d 563, certiorari denied 
S3 S.Ct 221, 287 U.S. 662, 77 'L.Ed. 
‘571—Meandor v. National Liberty 
Ins. Co. of America, C.C.A.Tex., 53 
F.2d 731—Rosborough v. Chelan 
County, Wash., C.C.A.Wash., 53 P.2d 
19'8—Standard Accident Ins, Co. v. 
Rossi, C.C.A.Ark., 52 P.'2d 547—Swift 
& Co, V. Daly, C.C.A.Mont, 44 P.2d 
40—General Motors Co. v. Swan Car- 
buretor Co., C.C.A.Ohio, 44 P.2d 24, 
afllrming, B.C., Swan Carburetor Co. 

V. General Motors Co., 42 F.2d 452, 


and certiorari denied General Motors 
Corporation v. Swan Carburetor Co., 
51 S.Ct 181, 282 U.S. 897, 75 L.Ed. 
790—Interstate Stage Lines Co., v. 
Ayers, C.C.A.Mo., 42 F.2d 611—Hard 
& Rand v. Biston Coffee Co., C.C.A. 
Mo., 41 P.2d 625—^Kennedy Lumber 
Co. V. Rickborn, C.C.A.S.C., 40 'P.2d 
228—G. 'L. Webster Canning Co. v. 
Hogue-Kellogg Co., C.C.A.Va., 34 F. 
•2d 10—Hessig-Ellis Drug Co. v. 

Grinnell Lithographic Co., C.C.A. 
Tenn., 3'3 F.2d 449—Ellerd v. Griffith, 
C.C.A.Tex., 29 F.2d 402, certiorari 
denied 49 S.Ct 480, 279 U.S. 864, 73 
L.Ed. 1003—Sacramento Suburban 
Pruit Lands Co. v. Elm, C.C.A.Cal., 
29 P.2d 233—American Petroleum 
Co. V. Missouri Pac. Ry. Co., C.C.A. 
Ark., 25 F.2d 441—Hotel McAllister 
V. Coburn, C.C.A.Fla., 18 P.2d 100— 
Chesapeake «fe O. R. Co. v. Lush- 
baugh, C.'C.A.Ohio, 17 P.2d 986— 
Southern Pac. Co. v. Johnson, C.C.A, 
Cal., 8 F.2d 993—Steil v. Holland, C. 
C.A.Cal., 3 P.2d 776—Martin v. Rich- 
mond, [F. & P. R. Co., 'C.C.A.Va., 3 
P.2d '26—United Verde 'Copper € 0 . v. 
Jaber. C.C.A.Ariz., P. 97—Cleve- 
land & Western Coal Co. v. Main Is- 
land Oreek Coal Co., C.C.A.Ohio, 297 
P. 60, certiorari denied 44 S.Ct. 634, 
265 U.S. 588, 68 L.Ed. 1194—Slip 

Scarf Co. v. Wm. Filene's Sons Co., C. 
C.A.Mass., 289 P. 641—Continental 
Nat. Bank v. Neville, C.C.A.Cal., 285 
P. '5 6-5—T. H. Flood & Co. v. Bates, 
C.C.A.I11., 283 P. 364—Kalloch v. 

Hoagland, Tenn., 239 F. 252, 152 C. 
C.A. 240—^Victor American Fuel Co. 
V. Tomljanovich, Me., 232 P. 662, 146 
C.C.A. 588, affirming, D.C., Tomljano¬ 
vich V, Victor American Fuel Co., 227 
F. 951 and 230 F. 467, certiorari de¬ 
nied '37 S.Ct '212, 242 U.S. 643. 61 L. 
Ed. 542—Crowell Bros. v. Panhandle 
Grain & Elevator Co., C.C.A.Okl., 271 
P, 129, certiorari denied Panhandle 
Grain & Elevator Co. v. Cromwell 
Bros., 42 S.Ct 48, 257 U.S. '635, 66 L. 
Ed. 403—Sharples Separator Co. v. 
Skinner, Cal., 251 F. 25, 163 C.C.A. 
275—3 'C.J. p 841 note 46. 

(3) Independent of statute or rule 
of court, the right of review in a 
case tried by the court without ,a 
jury is preserved by a motion for 
a judgment or finding in favor of the 
party objecting.—Hili v. Ohio Cas- 
ualty Ins. Co., C.C.A.Tenn., 104 P.2d 
695—^Hobbs-Western Co. v. Employ- 
ers’ Liability Assur. Corporation, 
Limited, of London, England, C.C.A. 
Ark., 102 F.2d 32—iKansas City Life 
Ins. 'Co. V. Davis, C.C.A.Cal., 9’5 F.2d 
952—Seaboard Surety Co. v. U. S. 
for Use and Benefit of Marshall- 
Wells Co., €.C.A.Idaho, 84 ■F.2d 348— 
Provident Life & Accident Ins. Co. of 
Chattanooga, Tenn. v. Crady, C.C.A. 
Ohio, 82 P.'2d 900, certiorari denied 
56 S.Ct 949, 298 U.S. 681, 80 L.Ed. 
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1401—Maryland Casualty Co. v. 
First Nat Bank, C.C.A.Tex., 80 P.2d 
274—Backer Ice Mach. Co. v. Hebert, 
C.C.A.Neb., 76 F.2d 73—Ocean Acci¬ 
dent & Guarantee Corporation v. J. 
L. Brandeis & Sons, C.C.A.Neb., 75 
P.2d 605, certiorari denied 55 S.Ct 
923, 295 U.S. 764, 79 L.Ed. 1706— 
Chicago, R. I. & P. Ry., 'Co. v. Mary¬ 
land Casualty Co., C.C.A.Mo., 75 P.2d 
596—Dakota Corporation v. Slope 
County, N. 'D., C.C.A.N.D., 75 F.2d 
587, certiorari denied 56 S.Ct. 106, 
296 U.S. 593, 30 L.Ed. 420—People's 
Loan & Investment Co. v. Universal 
Credit Co., C.C.A.Ark., 7'5 P.2d 546— 
Roberts v. National Sav. Life Ins. 
Co., C.C.A.Ark., 75 F.2d 5 30—New 
York Life Ins. Co. v. Doerksen, C.C. 
A.Kan., 75 P.2d 96—Mittry Bros. 
Const Co. V. U. S., for Use of Bel- 
mont, C.C.A.Idaho, 76 P.2d 79, affirm¬ 
ing in part, D.C., U. S., for Use and 
Benefit of Belmont, v. Mittry Bros. 
Const Co., 4 P.Su'pp. 3r6—Fidelity & 
Deposit Co. of Maryland v. U. S., ex 
rei. Woods, 'C.C.A.Wash., 72 F.2d 828, 
affirming, 'D.C., U. S. ex rei. Woods v. 
Mayer, 4 F.Supp. 653—'Lyle v. Phil¬ 
lips Petroleum Co., C.C.A.Ark., 72 P. 
2d 347—Mandel Bros. v. Henry A. 
0’Neil, Inc., C.C.A.S.D., 69 F.2d 452— 
Hussey-Hobbs Tie Co. v. Louisvllle 
& N. R. Co., C.'C.A.Mo., 69 F.2d 92— 
McLeod V. U. S., C.C.A.Colo., 67 F.2d 
740—Greenway v. U. S., C.C.A.Colo., 
67 P.2d 7'38—Davis v. U. S., C.C.A. 
Colo., 67 P.2d 737—Operators’ Oil Co. 
V. Barbre, C.C.A.Okl., 65 F.2d 857— 
Kentz V. Mosher, C.'C.A.Wyo., 62 F. 
2d 827—U. S. V. Douglas, Buchanan 
& Crow, C.C.A.Iowa, 61 P.’2d 821— 
Lumbermen’s Trust Co. v. Town of 
Ryegate, C.C.A.Mont, 61 'P.2d 14, re- 
versing, D.C., 50 P.2d 219—Clauson v. 
U. S., C.C.A.S.'D., 60 P.2d 694—Mc- 
Pherson v. Cernent Gun Co., C.C.A. 
Okl., 59 P.2d 889—Wourdack v. Beck- 
er, C.C.A.Mo., 55 F.2d 840, certiorari 
denied '52 S.Ct '501, 286 U.S. 543, 76 
L.Ed. 1285—U. S. v. Tyrakowski, C. 
C.A.I11., '50 F.2d 7'66—Brown Sheet 
Iron & Steel Co. v. Willcuts, C.C.A. 
Minn., 45 'F.2d '390, affirming, D.C., 34 
F.2d 969—Federal Intermediate Cred¬ 
it Bank of Omaha v. L'Herisson, C. 
C.A.S.D., 33 'P.2d 841—Edwards v. 

Robinson, C.C.A.Idaho, 8 P.2d 726— 
Martin v. Richmond, F. & P. R. Co., 
C.C.A.Va., 3 P.2d '26—Bank of Water- 
proof V. Fidelity & Deposit Co. of 
Maryland, C.C.A.La., 299 F. 478, de¬ 
nying rehearing 297 F. 217, certio¬ 
rari denied Fidelity & Deposit Co. 
of Maryland v. Bank of Waterproof, 
45 S.Ct 98, 266 U.S. 618, 89 L.Ed. 471 
-^Highway Trailer Co. v. City of Des 
Moines, lowa, C.C.A.Iowa, 298 F. 71 
—^Blumenfeld v. Mogi & Co., C.C.A. 
Ga., 295 'F. 123—Pauchet v. Bujac, 
C.C.A.N.M., 281 F. 962—Granite Falis 
Bank v. Keyes, C.C.A.Minn., 277 F. 
796—Stoffregen v. Moore, C.C.A.Mo., 
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of appeals as to improper arguments and conduct | of counsel,^® the submission or failure to sub- 


271 F. 6S0, affirming, D,C., 264 F. 232 
—U. S. V. Atchison, T. & S. F. Ry. 
Oo., O.C.A.N.M., 270 F. 1—Caldwell v. 
Blodffett, N.D., -256 F. 744, 168 C.C.A. 
90—^Tiernan v. Chicago Life Ins. Co., 
Kan., 214 F. 238, 131 C.C.A. 284— 
3 C.J. p 841 note 47. 

(4) Under Ped. Rules of Civ. Proc., 
rule 52(a), 28 U.S.C.A. foll. § 723c, 
requests for findings are not neces- 
sary for purposes of review in ac- 
tions tried without a jury.—^Hill v. 
Ohio Oasualty Ins. Co., O.C.A.Tenn., 
104 F.2d 695. 

(5) A motion for a directed verdict 
which is not in proper form will be 
treated as effective in the Circuit 
court where it has not heen ques- 
tioned or objected to in the trial 
court.—Miller v. Union Pac. R. Co., 
C.C.A.MO., 63 F.2d 574, certiorari 
granted 54 S.Ct. 48, 290 U.S. 607, 78 
L.Ed. 532, and reversed on other 
grounds 54 S.Ct. 172, 290 U.S. 227, 78 
L.Ed. 285. 

Time of objection 

(1) Generally, objection must be 
raised in the lower court before the 
case or issue is submitted.—Harper 
V. U. S., C.C.A.Kan., 98 F.2d '885— 
Southern Surety Co, of Des Moines. 
lowa, V. U, S., C.'C.A.S.D., 23 P.2d '55, 
certiorari denied 49 S.Ct. 11, 278 U.S. 
604, 73 L.Ed. 532. 

(2) So the question may not be 
preserved by a motion for a new tri¬ 
al.—Luke v. U. S., C.C.A.Ga., 84 P. 
2d 82'3. 

Benewal of motion 

(1) Where defendant has waived 
his motion for a dismissai or direc- 
tion of a verdict, made at the close 
of plaintife's evidence, by the subse- 
quent introduction of evidence, he 
must, in order to obtain a review of 
the sufSciency of the evidence, renew 
his motion or demurrer at the close 
of all the evidence.—U. S. v. Salmon, 
C.C.A.Miss., 42 P.2d 353—J. B. Mc- 
Crary Engineering Co. v. White Coal 
Power Co., C.C.A.N.C., 35 P.2d 142— 
Modoc County Bank v. Ringling, C.C. 
ACal., 7 P.2d 535—Bell v. Union Pac. 
R. 'Co., Colo., 194 P. 366, 114 C.C.A, 
326. 

(2) Renewal is not necessary if 
the flrst motion or deipurrer is not 
regarded as waived by the subse- 
quent introduction of evidence.— 
Lydia 'Cotton Mills v. Prairie Cotton 
Co., S.C., 156 F. '226, 84 C.C.A. 129. 
Bulingrs on motions 

Objections to rulings on motions 
for a nonsuit or direction of a ver¬ 
dict not raised in the trial court can- 
not ordinarily be raised on appeal.— 
Halges V. Central R. Co. of New 
Jersey, ■C.C.A.N.T., 58 F.2d 169, cer¬ 
tiorari denied Central R. Co. of New 
Jersey v. Halges, 53 S.Ct. 11, '287 U. 


S. 607, 77 D.Ed. 52S—Vance v. Chap- 
man, C.C.A.Okl., 23 F.2d 914—3 C.J. 
p 841 note 49. 

Specificness of objection 

(1) Usually an objection that the 
evidence is not sufficient, whether 
made by motion for direction of a 
verdict or otherwise, must, to be 
available on appeal, specify the 
grounds therefor and the particular 
point on which evidence is wanting; 
a general objection will not suffice.— 
Virginia-Carolina Tie & Wood Co. v. 
Dunbar, C.C.A.N.C., 106 P.2d ‘383— 
Adams v. Shirk, 111., 104 F. 54, 43 
C.C.A. 407, rehearing denied 105 F. 
659, 44 'C.C.A. 653—Grant Storage 
Battery Co. v. De 'Lay, C.C.A.Neb., 87 
F.2d 726—City of Woodward v. 
Caldwell, C.C.A.Okl., 86 P.2d 567— 
Washburn v. Douthit, C.C.A.Ark., 73 
P.2d 23—H. P. Wilcox Oil & Gas 
Co., V. Skidmore, C.C.A.Mo., 72 P.2d 
748—U. S. Pidelity & Guaranty Co. v. 
Howard, C.C.A.Ga., '67 F.2d 382, cer¬ 
tiorari denied 54 S.Ct. 439, '291 U.S. 
663, 78 L.Ed. 1054, rehearing denied 
54 S.Ct. 457, 291 U.S. 648, 78 L.Ed. 
1043—General Motors Truck Co. v. 
Texas Supply Co., C.C.A.Md., 64 P. 
2d 527—Bank of Union v. Pidelity 
& Casualty Co. of New York, C.C.A. 
Mo., 62 F.2d 1040—Standard Accident 
Ins. 'Co. V. Rossi, C.C.A.Ark., 52 P.2d 
547—^Williams Bros. v. Heinemann, 
C.C.A.Ark., 51 F.2d 1049—Wharton 
V. ^tna Life Ins. Co., O.C.A.Ark., 48 
F.2d 37, certiorari denied -®tna Life 
Ins. Co. V. Wharton, 52 S.Ct 9, 284 

U. S. 621, 76 L.Ed. 529—U. S. v. Phil¬ 
lips, C.C.A.MO., 44 F.2d 689—U. S. v. 
Schweppe, C.C.A.Mo., 38 F.2d 595— 
Mansfield Hardwood Lumber Co. v. 
Horton, C.C.A.Ark., 32 F.2d 851— 
Denver Live Stock Commission Co. 

V. Lee, 'C.C.A.Colo., 20 F.2d 531, de- 
nying rehearing 18 P.'2d 11. 

Contrary decisions prior to promul- 
gation of Ped. Rules of Civ. Proc., 
Rule 50(a), 28 U.S.C.A. foll. § 723c. 
—Pitcaim v. Hunault, C.C.A.Ind., 86 
F.2d 664—^Lynch v. Darnell, C.C.A. 
Minn., 265 P. 913, certiorari denied 
41 S.Ct. 12, 254 U.S. 638, 65 L.Ed. 
4’51—'3 C.J. p 842 note 5'6. 

(2) However, this rule does not 

apply where the specification of 
grounds would have been futile or 
unnecessary to acquaint the parties 
with the point intended to be raised. 
—New York Life Ins. Co. v. Doerk- 
sen, C.C.A.Kan., 75 F.2d 96—Sacks v. 
Stecker, C.C.A.N.Y,, 60 P.2d 73— 

0’Halloran v. McGuirk, Mass., 167 P. 
,493, 93 C.aA. 129. ! 

(3) When specifio grounds have 
been stated no others will be consid- 
ered.—People’s Loan & Investment 
Co. V. Universal Credit Co., C.C.A. 
Ark., 75 F.2d ‘54'5—^Adams v. Shirk, 
111.,/104 P. 54, 43 C.aA. 407, rehear¬ 
ing dehied 105 ‘P. 659,'44 C.G.A. 653. 
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19. U.S.—Thomson v. Boles, C.C.A. 
Minn., 123 P.2d 487—Morgan v. 
Sun 'Oil Co., C.C.A.Tex., 109 P.2d; 
178, certiorari denied 60 S.Ct. 1086, 
210 U.S. 640, 84 L.Ed. 1408—Mc- 
Cann v. New York Stock Exchange, 
C.C.A.N.T., 107 F.2d 908, certiorari 
denied 60 S.Ct. 807, 309 U.S. 684, 84 
L Ed. 1027, rehearing denied 60 S. 
Ct. 974. 310 U.S. 656, 84 L.Ed, 1420 
—Hartford Accident & Indemnity 
Co. V. Baugh, C.C.A.Tex., 87 F.2<1 
240, certiorari denied 57 S.Ct. 670, 
300 U.S. '679, 81 L.Ed. 883—Mary- 
land Casualty Co. v, Reid, C.C.A. 
Tex., 76 F.2d 30. 

3 C.J. p 862 note 21. 

However, objection may be first 
made in the Circuit court of appeals 
if the argument or conduct is so 
prejudicial that it may improperly 
influence the jury, and is of such 
a nature that no action of the trial 
court could remove the harmful ef- 
fects thereof.—Ocean Accident & 
Guarantee Corporation v. Penick & 
Ford, C.C.A-Iowa, 101 F.2d 493. 

SnfficieiLcy of objection. 

(1) Proper objection must have 
been made in the trial court, usually 
with a request to instruet the jury to 
disregard the argument or remarks, 
or a motion to declare a mistrial, and 
a ruling must have been had on such 
objection.—Chapman & Dewey Lum¬ 
ber Co. V. Hanks, C.C.A.Tenn., 106 
F.2d 482—Continental Casualty Co. v* 
Pouquette, C.C.A.Ariz., 28 F.2d 958— 
Grand Trunk Ry. Co. of Canada v. 
Blay, C.C.A.Vt., 297 P. 605—Brook- 
lyn Heights R. Co. v. Ploxin, C.C.A. 
N.Y., 294 P. 68, certiorari denied 44 
S.Ct. 181, 263 U.S. 719, 68 L.Ed. 524— 

3 C.J. p 862 note 21, p 863 note 27. 

(2) Objection must have been 
timely.—Metropolitan Life Ins. Co. v. 
Banion, C.C.A.Wyo., 106 P.2d '561, 
certiorari dismissed 60 S.Ct. 468, 309 

U. S. 691, -84 L.Ed. 1033—Ocean Acci¬ 
dent & Guarantee Corporation v. Pen¬ 
ick & Ford, C.C.A.lowa, 101 P.2d 433 
—London Guarantee & Accident Co. 

V. Woelfle, C.C.A.MO., 83 P.2d 325— 

3 C.J. p 8'64 note 36, p 865 note 38. 

20. U.S.—U. S. V. Atkinson, C.C.A. 
Tex., 76 P.2d '564, certiorari grant¬ 
ed 56 S.Ct. 123, 296 U.S. ‘559, 80 L. 
Ed. 394, affirmed 56 S.Ct. '391, 29T 

U. S. 157,' 80 L.Ed. 555—Buffalo 
Ins. Co. of City of Buffalo, N. Y., 

V. Bommarito, C.C.A.Mo., 42 F.2d 
53, 70 A.L.R. 1211—Fuller & Sons 
Mfg. Co. V. Curtis & Co. Mfg. Co., 
C.C.A.Mich., 295 F. 321. 

Wliere the error is fundameatal, 

however, the court may consider the 
matter, eyen though not raised be- 
low.—Air Reduction 'Co. v. Philadel¬ 
phia 'Storage Battery Co., C.C.A.Pa., 

14 p.-2d 7’34. 
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issues or questions of fact to tlie jury, the instnictions.^^ Review may not be had of a conteiir 

instructions given,22 and failure or refusal to give tion of error not raised below as to irregularities in 


U.S.—Erie Indemnity Co, v. 
Eisher, C.C.A.Pa., 87 P.2d 990— 
Freiberg- v. Pierce, C.G.A.Okl., 83 
P.2d 961—Edwards Mfg, Co. v. 
Bradford Co., C.C.A.N.T., 294 P. 
176—Hammond v. Crawford, N.Y., 
66 P. 425, 14 C.C.A. 109. 

SSL U.S.—Sinclair Refining- Co. v. 
Bennett, C.C.A.Tenn., 123 P.2d '884 
—Illinois Cent. R, Co. v. Sigler, C. 
C.A.Tenn., 122 P.2d 279—Fort 
Dodge Hotel Co. of Fort Dodge v. 
Bartelt, C.C.A.Iowa, 119 F.2d 253— 
McVeigh v. McGarren, C.C.A.I11., 
117 F.2d 672, certiorari denied 61 

S.Ct. 960, 313 U.S. '573, 8'5 «L.Ed. 
1531—Standard Oil Co. v. Burle- 
son, C.C.A.Fla., 117 F.2d 412—At- 
chison, T. & S. P. Ry. Co. v. Bal- 
lard, C.C.A.Tex., 108 F.2d 768, re- 
Iiearing denied C.C.A., 109 P.2d 

1012, certiorari denied Ballard v. 
Atchison, T. & S. P. R. Co., 60 tS.CL 
109-6, .310 U.S, 648, 84 L.Ed. 1413— 
Lynch v. Oregon Lumber Co., C.C. 
A.Or., 108 P.2d 283—McCann v. 
TSTew York Stock Exchange, C.C.A. 
N.Y., 107 P.2d 908, certiorari de¬ 
nied 60 S.Ct. 807, '309 U.S. 684, <84 
L.Ed. 1027, rehearing denied 60 S. 
Ct. 974, ,310 U.S. 656, 84 L.Ed. 1420 
*—Chapman & Dew-ey Lumber Co. 

T. Hanks, C.C.A. Tenn., 106 P.2d 
482—Taylor v. Merrill, C.C.A.Ariz., 

^ 104 F.2d 710, certiorari denied 60 
S.Ct. 122, 308 U.S. 593, 84 L.Ed. 
496—^Traglio v. Harris, C.C.A.Or., 
104 P.2d 4*39, 127 A.L.R. 803, af- 
drming, D.C., Harris v. Traglio, 24 
P.!Supp. 402, certiorari dismissed 
Traglio v. Harris, 60 S.Ct 125, 308 

U. S. 629, 84 L.Ed. 524—Scritchlield 

V. Kennedy, C.C.A-Okl., 103 P.2d 

467—^Woelfle v. Connecticut Mut 
Life Ins. Co. of Hartford, Conn., 
C.C.A.MO., 103 F.2d 417—Ocean Ac¬ 
cident & Guarantee Corporation v. 
Southwestern Bell Telephone Co., 
C.C.A.MO., 100 P.2d 441, 122 A.L.R. 
133, certiorari denied 59 S-Ct. 775, 
306 U.S. 65'8, 83 L.Ed. 1056—New 
York Life Ins. Co. v. Gamer, C.C. 
A.Mont, 90 P,2d 817, certiorari 
granted 58 S.Ct 4'6, 302 U.S. 670, 82 
L.Ed. 517, and reversed on other 
^ounds 58 S.Ct '500, 30-3 U.S. 161, 
82 L.Ed. 726, 114 iLL.R. 1218— 
Radius v. Travelers Ins. Co., C.C.A. 
Cal., 87 P.‘2d 412i—Metropolitan 

Life Ins. Co. v. Armstrong, C.C.A. 
Neb., 85 P.2d 187—Pryor v. 
Strawn, aC.A.Neb., 73 P.2d 595— 
Shell Petroleum Corporation v. 
Sculiy, C.C.A.La., 7l P.2d‘ 772— 
Bryne v. Greene, C.C.A.Me., 70 P. 
2d 13T—Sbuthem Kraft Corporation 

V. iParnell, C.GA.Miss., 65 P.2d 7*85, 
afflrming, U.C., Pamell v. So-uthern 
Kraft CorjMDration, 5 P.Su’pp. 189— 
Pidelity & Casualty Co. of New 
York V. Griner, C.C.A.Cal., 44 P.2d 


706— Kansas City Southern Ry. Co. 
V. Littlefield, C.G.A.Okl., 37 F.2d 

707— Toll V. Monitor Building & 
Printing Co., C.C.A.Mo., 26 F.2d 
51—^Air Reduction Co. v. Philadel¬ 
phia Storage Battery Co., C.C.A. 
Pa., 14 P.2d 734—Herman Chemi¬ 
cal Co. V. Burlington Industrial 
Alcohol Co., C.C.A.N.J., 9 P.2d 289 
■—Adams v. iSouthern Bell Tele¬ 
phone & Telegraph Co., C.C.A.S.C., 
295 P. 586—^Western Union Tele¬ 
graph Co. V. Hali, C.C.A.Md., 287 
P. 297—Foreign & Domestic 
Transp. Corporation v. Curtis, C. 

C.A.N.H., •269 P. 790—Fronsoe v. 

Bushnell. Ohio, 251 P. 850, 164 C. 

C.A. 66. 

•3 C.J. p 843 note 67. 

Particulsur defects 

(1) That the instructions glven 
were not authorized by the plead- 
ings.—Jones v. Zurich General Acci¬ 
dent & Liability Ins. Co., C.C.A.N.Y., 
121 P.2d 761—Issaquah Coal Co. ▼. 
U. S- Pidelity & Guaranty Co., Wash., 
126 F. 89. 61 C.C.A. 145. 

(2) That the instructions were not 
sufSciently full.—^Armit v. Loveland, 
C.C.A.Pa., 115 F.2d 308—Hupp Mo¬ 
tor Car Corporation v. Wadsworth, 
C.C.A.Mich., 113 P.2d 827-^lum v. 
Guardian Life Ins. Co., D.C.Pa., 24 P. 
Supp. 396, reversed on other grounds, 
C.C.A., Guardian Life Ins. Co. of 
America v. Cium, 106 P.2d 592, cer¬ 
tiorari denied Cium v. Guardian Life 
Ins. Co. of America, 60 S.Ct. -592, 309 
U.S. 666, 184 L.EcL 1013—3 C.J. p 846 
note 84. 

(3) That the instructions misstated 
or imperfectly stated the pleadings 
or issues.—Greer v. Catlin & Co., Pa., 
171 P. 838, 96 C.C.A. 586. 

(4) That the instructions were 
conflicting or contradictory.—U. S. v. 
Chlcago, B..& Q. R. Co., C.C.A.Minn., 
82 P.2d ,131. 

(5) That the instructions misstat¬ 
ed the measure of damages.—South¬ 
ern Pruit Distributore v. Pulmer, C. 
C.A.Va., 107 P.2d 456. 

(6) That the instructions were not 
read to the jury 'before being hand- 
ed to them.—Gladden v. Gabbert, 
Miss., 219 P. 855, 135 C.C.A. 5-25. 
StLfflcleiLcy of objection 

(1) A general objection may be 
sufficient where the instruction is 
fundamentally or inherently wrong 
or erroneous.—Casserly v. Wh^eler, 
C.C.A.Cal., 282 P. 389. 

(2) Usually, however, the objection 
must speciflcally and definitely point 
out the particular ground or grounds 
0 'n which it is based.—^iCrug v. Mu¬ 
tual Ben. Health & Accident Ass’n, 
C.aA.Mo., 120 P.2d 296—Husky Re¬ 
fining Co. V. Barnes, C.C.A.Idahb, 119 
F.2d. 715, 134 A.L.R. 1221-^Ralston 
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Purina Co. v. Novak, C.C.A.Neb., lli 
P.2d 631—Compagnie GSn^rale 
Transatlantique v. Tawes, C.C.A.Ca- 
nal Zone, 111 F.2d 92, certiorari de¬ 
nied 61 S Ct. 46, 311 U.iS. ’678, iS5 L. 
Ed. 4'37—Hazeltine v. Johnson, C.C.A. 
Mont, 92 P.2d 86 6—Pacific Alaska 
Airways v. Mahan, C.C.A.Alaska, 89 
P.2d certiorari denied Pacific 

Alaska Airways v. Mahan, 58 S.Ct. 
19, 302 U.S. 700, 82 L.Ed. '541—U. S. 
V. Baker, C.C.A.Idaho, 73 F.2d 691— 
Standard Accident Ins. Co. v. Van 
Altena, C.C.A.Wis,, 67 P.2d 836—Or- 
der of United Commercial Travelers 
of America v. Greer, C.G.A.Okl., 43 
P.2d 49 9—Alaska Treadwell Gold 
Mining Co. v. Mugford, C.C.A.Alas- 
ka, 270 F. 753—AI. G. Barnes Show 
Co. V. Bichelbarger, C.C.A.Wash., 269 
P. 132—Buckeye Cotton Oil Co. v. 
Sloan, Tenn., 250 F. 712, 163 C.C.A. 
44—Campbell v. Krauss, Pa., 249 P. 
670, 161 C.C.A. 580—Southern Pac. 
Co. V. Stewart, Ariz., 233 P. 956, 147 
C.C.A. 630, error dismissed 38 S.Ct. 
130, 245 U.S. 359, 62 L.Ed. 345, re¬ 
hearing granted 38 S.Ct. 203, '245 U. 
S. 5‘62, 62 L.Ed. 472, and reversed on 
other grounds 39 S.Ct. 139, 248 U.S. 
446, 63 L.Ed. 350—Atlas Portland 

Cernent Co. v. Hagen, Mo., 233 F. 24, 
147 C.C.A. 94, certiorari denied '37 S. 
Ct. 1'5, 242 U.S. 631, 61 L.Ed. '537— 
3 C.J. p 845 note 75. 

(3) No ground or grounds other 
than those specified will be consid- 
ered by the appellate court.—Wig- 
gins Ferry Co, v. Levinson, Mo., 211 
P. 122, 127 aC-A. 520—Holmes v. 
Montauk Steamboat Co., N.Y., 93 P. 
731, 35 C.C.A, 556. 

(4) A motlon for a directed verdict 
is not Tiecessary or appropriate to 
obtain a review of the objection that 
a portion of the charge should not 
have been giveri as there was no evi- 
dence on which it could be based.— 
O. J. Moore Grocer Co. v. Pacific 
Rice Mills, C.C.A.Iowa, 296 'F. 828. 

(5) Objection must be timely.— 
Delaware & H. R Corporation v. Cot- 
trell, C.C.A.Pa., 69 P.2d 195, certio¬ 
rari denied 54 S.Ct. 719, 292 U.S. 6'38, 
78 L.Ed. 1490—3 C.J. p 846 note 79. 

(6) A material misdirection in the 
charge will be reviewed on proper 
and timely objection alone, without 
any request having been made for a 
correct instruction.—Brabham v. 
State of Mississippi, for Use of 
Smith, C.C.A.Miss., 96 P.2d 210, re¬ 
hearing denied 97 F.2d 251, certiorari 
denied -State of Mississippi far Use 
of Smith v. Brabham, 59 S.Ct. 103, 
305 U.S. 636, 83 L.Ed. 409. 

23. U.S.—Sprinkle v. 'Davis, C.C.A. 

, Va., 104 P.2d 487. 

IsrecesBity of request 

(1) Usually’ failure to instruet 
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the conduct and deliberations of the jury,24 the form i findings by the court without a jury,26 the findings 
or sufficiency of the verdict,25 triai, decision, and | 


will not be reviewed unless a proper 
request has been made and refused. 
—Puget 'Sound Power & {Light Co. 
V. Public Utility Dist. No. 1 of What- 
com County, C.C.A.Wash., 123 F.2d 
2S6—State Automobile Mut. Ins. Co. 
of Columbus, Ohio v. York, O.C.A.N. 
C, 104 F.2d 730, certiorari denied 60 
S.Ct. 120, 30-8 U.S. 591, 84 L.Ed. 49o 
—Ohmer v. Allen, C.C.A.Ohio, 79 F. 
2d 942. 

(2) 'So, if instructions griven are 
correct as far as they go, it cannot 
be assigrned as error that the court 
omitted to instruet on all points in- 
volved in the case if the attention of 
the court has not been directed 
thereto by special requests for in¬ 
structions on those points.—Krug v. 
Mutual Ben. Health & Accident 
Ass’n. C.C.A.MO., 120 F.2d 296—Mc- 
Veig-h V. McGurren, C.C.A.Ill., 117 F. 
2d 672, certiorari denied 61 S.Ct. 
960, ZU U.S. 573, 85 L.Ed. 1531— 
Travelers Indemnity Co. v. Plym- 
outh Box & Panel Co., C.C.A.N.C., 99 
P.2d 218—Jasper County Lumber Co. 
V. McNeil, C.C.A.Tex., 76 F.2d 207, 
certiorari denied 55 S.Ct. 923, 295 U. 
S. 764. 79 L.Ed. 1705—Garrett Const. 
Co. V. Aldridffe, C.C.A.Ark., ?3 P.2d 
814—Chesapeake & O. Ry. Co. v. 
Thomason, C.C.A.Ky., 70 P.2d 860— 
Lindback v. Milter, C.C.A.Pa., 70 F. 
2d 454—Delaware & H. R. Corpora¬ 
tion V. Cottrell, C.C.A.Fa., 69 P.2d 
195, certiorari denied 54 S.Ct. 719, 
292 U.S. 638, 78 L.Ed. 1490—Yellow 
Cab Co. of Philadelphia v. Kelly, C. 
C.A.Pa., 62 F.2d 103'2—Maryland Cas- 
ualty Co. V. Kramer, 'C.C.A.Tex., 62 
F.2d 295, certiorari denied 53 S.Ct 
403, 288 U.S. 611, 77 L.Ed. 98'5— 
Railway Express Agency v. Little, 
C.C.A.Pa., 50 F.2d 59, 75 A.L.R. 963— 
McKay v. Monongrahela Ry. Co., C.C. 
A.Pa., 44 P.2d 150—Order of United 
Commercial Travelers of America v. 
Creer, C.C.A.Okl., 43 F.2d 499— 
Wrather v. Dempster Mill Mfg’. Co., 
C.C.A.Tex., 37 P.2d 648—Hili v. New 
York Cent R. Co., C.C.AOhio, 35 F. 
2d 30—'Sacramento Suburban Fruit 
Lands Co. v. Fredericksen, C.C.A. 
Cal., 34 F.2d 933—Mansfleld Hard- 
wood Lumber Co. v. Horton, C.C.A. 
Ark., 32 F.2d 851—Herman Chemical 
Co. V. Burlingtbn Industrial Alcohol 
Co., C.C.A.N.J., 9 F.2d 289—Coast S. 
S. Co. V. Brady, C.C.A.Ala., 8 F.2d 1*6, 
certiorari denied 46 S.Ct. 103, 269 
U.S. 578, 70 L.Ed. 421—Wright v. Il¬ 
linois Cent R. Co., C.C.A.Ky., 6 F.2d 
877—Kingrey v. New York, C. & St 
L. R. Co., C.C.A.Ohio, 297 F. '376— 
Franz Corporation v. Fifer, C.C.A. 
Mont, 295 F. 106—Tennessee, A. & G. 
R. Co. V. Drake, C.C.A.Ga., 276 F. 
393—^Pennsylvania R. Co. v. Minds, 
Pa., 244 R 53;, 156 C.C.A. 48L af- 
flrming, D.C., Minds v. Penngylvania 
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R. Co., 237 F, 267, and affirmed 39 

S. Ct 531, 250 U.S. 368, 63 L.Ed. 1039 
—Republic Iron & Steel Co. v. Hines, 
Ohio. 240 F. 77, 153 C.C.A. 113— 
Arnold v. Horrigan, Mich., 238 F. 39, 
151 C.C.A. 115—Alverson v. Oregon- 
Washington R. & Nav. Co,, Wash., 
236 F. ’331, 149 C.C.A. 463—McBride 
V. Neal, 111., 214 F. 966, 131 C.C.A. 
2'62—3 ‘C.J. p 850 note ‘24, p '853 note 
27. 

Particnlar defects aot reviewable 
where party failed to request in- 
struction remedying alleged error: 

(1) That the instructions given are 
not sufRciently full or complete.— 
Boston & M. R. R. v. Baker, Mass., 
236 F. 896, 150 C.C.A. 158—3 C.J. p 
852 note 26. 

(2) That the court fails to state or 
charge on all of the issues or de¬ 
fenses.—National Biscuit Co. v. ILitz- 
ky, C.C.A.Mich., 23 F.2d 939, 56 A. 
L.R. 853—Cleveland & Western Coal 
Co. V. Main Island Creek Coal Co., 
C.C.A.Ohio, 297 F. 60, certiorari de¬ 
nied 44 S.Ct 634, 265 U.S. 588, 68 
L.Ed. 1194—^Keystone Coal & Ooke 
Co. V. Fekete, Ohio, 232 F. 72, 146 
C.C.A. 264, certiorari denied 37 S.Ct 
18, '242 U.S. 635, 61 L.Ed. 539. 

(3) That an instruction given 
needs qualification or modifteation. 
—U. S. Smelting Co. v. Parry, Utah, 
166 F. 407, 92 C.C.A. 159. 

(4) That instruction fails to define 
sufRciently words and terms used.— 
Order of United Commercial Travel¬ 
ers of America v. Greer, C.C.A.Okl., 
4’3 F.2d 499—Nemaha County, Neb. 
V. Harmon, C.C.A.Neb., 289 F. 795— 
3 C.J. p 8'5'5 note 39. 

Sufficiency of objection 

(1) Requests must usually be in 
proper form.-—Jasper County Lumber 
Co. V. McNeil, C.C.A.Tex., 76 F.2d 
207—Indemnity Ins. Co. of North 
America v. Moses, C.C.A.Tex., 36 'R 
2d 219. 

(2) Further, unless proper excep- 
tion or objection has been taken be- 
low to failure to grant requests, or 
irregularities in giving them, such 
matters will not be considered in the 
court of appeals,—Glynn v. May, C.C. 
A.Wis., 271 F, 464. 

(3) It is sufficient that reoLU^st 
was made before case was submitted 
to jury, and that district court con¬ 
sidered request and ruled on it, and 
that plaintiff saved exception when 
district court gave no instruction on 
the subject of the request.—Peterson 
V. Sheridan, C.C.A.Iowa, 115 F.2d 121. 

24. U.S.^—^Lehman v. Stockyards 

Loan Co., OkL. 243 F. 517, 156 C. 

C.A. 215, certiorari denied 38 S.Ct. 

134, 245 U.'S. 668, 62 L.Ed. 539. 

25. U.S.—Reidy v' Myntti, C.C.A. 
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Alaska, 116 F.2d 725—TTnitea Flre- 
men's Ins. Co. of Philadelphia v. 
Jose Rivera Soler & Co., C.C.A. 
Puerto Rico, 77 P.2d 891—^Wash- 
burn v. Douthit, C.C.A.Ark., 73 P. 
2d 23—Dobbins v. U. S., C.C.A.Cal., 
47 R2d 887—Schneider Brewing 
Co. V. American Ice-Mach. Co., 
Colo., 77 F. 138, 23 C.C.A. 89. 

26. U.S.—Shira v. New York Life 
Ins. Co., C.C.A.Okl., 90 R2d 953, af- 
firming, D.C., 15 F.Supp. 259—iSol- 
omon V. Benjamin, C.C.A.IlL, 75 
F.2d 564, certiorari denied '55 .S.Ct. 
•831, 295 U.tS. 749, T9 L.Ed. 1694— 
McCandless v. Haskins, C.C.A.S.D., 
28 R2d 69'3, affirming, D.C., 20 F. 
2d 688—Commonwealth Casualty 
Co. V. Aichner, C.C.A.Mo.,. 18 F.‘2d 
879, certiorari denied Aichner v. 
Commonwealth Casualty Co., 48. 8. 
Ct. 117, 275 U.S. 55 6, 72 L.Ed. 424. 
Piudlngs of fact and couclusions of 
law 

(1) As a rule, only objections to 
the findings of fact or conclusioris of 
law, or to the want thereof, which 
have properly been brought to the 
attention of the triai court will be 
considered on appeal.—Jackson 
County V. Alton R. Co., C.C.A.Mo., 
105 R2d 633, certiorari denied Alton 

R. Co. V. Jackson County, Mo., 'eQ 

S. Ct 175, 308 U.S. 610, 34 L.Ed. 510 
—Hili V. Ohio Casualty Ins. Co., C.C. 
A.Tenn., 104 P.2d 695—Esso, Inc. v. 
Standard Oil Co., C.C.A.Mo., 98 R2d 
1—Becher-Barrett-Lockerby Co. v. 
Northern Pac. Ry. Co., C.C.A.Minn., 
89 R2d 752—Klineline v. U. 8., C.C. 
A.Ky., ‘85 R2d 628—Kelley v. U. 'S., 
C.C.A.Ky., 85 F.2d 568—National Car- 
bon Co. V. Richards & Co., C.C.A. 
Conn., 8'5 F.2d 490, affirming, D.C., 16 
F.Supp. 239—^Lando v. Equitable Life 
Assur. Soc. of U. S., C.C.A.Cal., 84 R 
2d 640, affirming, D.C., 11 F.Supp. 
729—^Aro Equipment Corporation v. 
Herring-Wissler Co., C.C.A.Iowa, 84 
R2d 619—Seaboard Surety Co. v. TT. 
S. for Use and Benefit of Marshall- 
Wells ‘Qo:, 'dC.A.Idaho, 84 R'2d 348— 
^Huglin V, H. M. Byllesby Co., C.C.A. 
lowa, 72 F.2d 341—Hawthorne v. 
Bankers’ Life Co., C.O.A.M 0 ., 63 F. 
2d 971, affirming, D.C., 32 R2d 309— 
In re Wisconsin Refining Corpora¬ 
tion, C.C.A:Wis., 63 R2d 169—Thom- 
as E. Basham Co. v. Lucas, C.C.A. 
Ky., 30 F.2d 97, affirming, D.C., 21 F. 
2d 550—Macomber v. Goldthwaite, 
C.C.A.Or., 22 R2d 63'8—Denver Live 
Stock Commission Co. v. Lee, C.C.A. 
Colo., 18 P.2d 11, rehearing denied 
20 F.2d 531—^Wulfsohn v. Russo- 
Asiatic Bank, C.C.A.China, 11 , R2d 
715—Calaf v. Fernandez, Puerto 
Rico, ‘239 R 795, 152 C.C.A. 5‘81— 
Phoenix Securities Co. v. Dittm,ar, 
Cal.,, 2.24 R 892, 140 C.C.A. 3'36— 
Hosler v. Ireland, Colo., '219 P. 489, 
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or report of a referee, master, or similar officer,^"^ 
the amount of the recovery or the extent of the 
relief granted,^^ the judgment, order, or decree in 
general,29 costs^o and attorney^s fees^l and pro- 
ceedings for obtaining appellate review.32 

(3) Exceptions 

(a) In general 

(b) Former practice 


(a) In General 

Under the Federal Rufes of CiviI Procedure formal 
exceptions to rulings or orders of the trial court are un- 
necessary to save for review alleged erro-rs therein. 

Under the Federal Rules of Civil Procedure, rule 
46, 28 U.S.C.A. following § 723c, formal exceptions 
to rulings or orders of the trial court are unneces- 
sary to save for review alleged errors in such rul¬ 
ings or orders,but for all purposes for which an 


135 O.C.A. 201—^National Surety Oo. 
V. U. 3., Colo., 200 P. 142, 118 C.C. 
A. 360—3 C.J. p 870 note -4. 

(2) Under Ped. Rules of Civ. Proc., 
rule 52, 38 U.S.C.A. foll. § 723c, re- 
guests for findings are not necessary 
for purposes of review.—U. S. v. 
Boston & M. R. R., C.C.A.Mass., 117 
p.2d 424, reversing", D.C., 30 P.Supp. 
780—ODrybrougli v. Ware, O.C.A. Ky., 
111 F.2d >548—Peebles v. Prudential 
Ins. Co. of America, C.C.AOhio, 110 
F.2d 76—Jackson County v. Alton R. 
Co., C.C.AMo., 105 F.2d 6'33, certio¬ 
rari denied Alton R. Co. v. Jackson 
County, Mo., «O S.Ct 17'5, 30!8 U.S. 
610, 84 U.Ed. '510—Hili v. Ohio Cas- 
ualty Ins. Co., C.C.ATenn., 104 P.‘2d 
695—Stoltz V. U. S., C.C.A.Mont, 39 
P.2d 2'83. 

(3) However, tbe substance of pre- 
vious practice is retained since it is 
also required that a party make 
known to the court the action he de- 
sires taken or his objection to that 
taken by the court and his ground 
therefor.—^Drybrougrh v. Ware, supra. 

(4) Prior to the promulgation of 
the Federal Rules of Civil Procedure, 
no revlewahle question was present- 
ed where a party failed to make a 
motion for judg-ment or request spe- 
cial flnding-s of fact or conclusions of 
law. — ^Hill V. Ohio Casualty Ins. Co., 
supra. 

(5) General exception taken to 
judg-ment rendered by trial court sit- 
ting without jury sufficed to raise 
question whether facts as found sup- 
ported judgment, but appellate court 
was bound to accept facts as found. 
—^Shapleig-h v. Mier, C.C.A.Tex., 83 
P.2d 673, certiorari granted 57 S.Ct. 
17, '299 U.S. 524, 81 U.Ed. 385, af- 
firmed 57 S.Ct. 261, 299 U.S. 468, 81 
L.Pd. 355, 113 AL..R. 253. 

U.S.—In re Elliott, C.C.AIowa, 
72 P.2d 300. 

28. U.S.—^American Bureau of Shlp- 
ping V. Allied Oil Co., C.C.AOhio, 
64 F.2d 509—Cook-0'Brien Const. 
Co. V. Crawford, C.C.A.Ariz., 26 F. 
2d 574, certiorari denied 49 S.Ct. 
29, 278 U.S. 630, 73 B.Ed. 548— 
AsheVille Const Co. v. 'Southern 
ky. Co., C.C.A.N.C., 19 F.2d 32— 
Hermfn Chemical Co. v. Burling-- 
ton Ii\d,ustrial Alcohol Co., C.C.A.N". 
J., 9 ^^F.2d 289—Reliance Coal & 
Coke Co. V. H. P. Brydon & Bro., C. 


C.AOhio, 286 F. 827—^Baltimore & 
O. C. Terminal R. Co. v. Becker 
Milling Mach. Co., O.C.A.I11., 272 P. 
933—Southern Pac. Co. v. Stewart, 
Ariz., 233 P. 956, 147 C.C.A 630, er¬ 
ror dismissed 38 S.Ct. 130, 245 U.S. 
3'59, 62 li.Ed. 345, rehearing- grrant- 
ed 38 S.Ct 20-3, 245 U.S. 562, '62 IL. 
Ed. 472, and reversed on other 
grounds 39 S.Ct 139, 248 U.S. 446, 
63 L.Ed. 350. 

3 C.J. p 880 note 18. 

Interest 

(1) Ordinarily it may not be first 
urged on appeal that there was error 
in allowing* or not allowing interest, 
or in the calculation of the amount 
of interest allowed.—Eastern Com- 
mercial Travelers Accident Ass’n v. 
Sanders, C.C.AMass., 108 P.2d 643— 
Smith* V. Boise City, C.C.A.Idaho, 104 
P.2d 933—Metropolitan Life Ins. Co. 
V. Armstrong-, C.C.A.Neb., 85 P.2d 
187—^Inhabitants of City of Plain- 
fleld V. Palmer, C.C.AN.J., 72 P.2d 
312—American Surety Co. of Hew 
York V. Savannah Creosoting- Co., C.C. 
AGa., .35 !P.2d 272—Reliance Life 
Ins. Co. V. Swanson, C.C.ACaL, 11 P. 
2d 709. 

(2) However, the allowance of in¬ 
terest may be a fundamental error 
which may be considered even 
though not raised below.—National 
Pire Ins. Co. of Hartford, Conn. v. 
School Dist. No. 68, Sequoyah Coun¬ 
ty, Okl., C.C.A.Okl., 115 P.2d 232. 
Grroxmds of objectioa must be spe- 

cific 

U.S.—Eastern Commercial Travelers 
Accident Ass’n v. Sanders, C.C.A. 
Mass., 108 P.2d 643. 

29. U.S.—Irving- Trust Co. v. Siro- 
ty, C.C.AN.Y., 60 P.2d 71—Border 
Nat. Bank of Eag-le Pass, Tex., v. 
American Nat. Bank of iSan Pran- 
cisco, Cal., C.C.ATex., 282 P. 73, 
error dismissed and certiorari de¬ 
nied 4-3 .S.Ct. 96, 260 U.S. 701, 732, 
67 L.Ed. 471—Wetzel & T. R. R. 
Co. V. Tennis Bros. Co., W.Va., 145 
F. 458, 75 0.0.A 266, 7 Ann.Cas. 
4-26. 

3 C.J. p 874 note 68. 

Particnlar defects within role 

(1) That judg-ment is several in- 
stead of joint or vice versa—Chica- 
go, M. & St. P. Ry. Oo. V. George A. 
Hormel & Co., Minn., 240 P. 38'6, 153 
C.C.A. -312. 


(2) Mere irregularity or informali- 
ty in entry of judgment.—Thornton 
V. National City Bank of New York, 

C. C.AN.Y., 45 P.2d 127—Stone v. 
Howell, C.C.A.Alaska, '33 P.2d 701. 

(3) It is held, however, that the 
objection that a judgment does not 
conform to, and is not supported by, 
the verdict or findings is a funda¬ 
mental one, apparent of record, and 
may be made for the flrst time on ap¬ 
peal.—'Coggins V. Gregorio, C.C.A.N. 
M., 97 P.2d 948—3 C.J. p 879 note 10. 

Apparently contra National Biscuit 
Co. V. (Litzky, C.C.A.Mich., 22 F.2d 
939, '56 AL.R. 85.3. 

Sufflciency of objection 

(1) Objection must usually be spe- 
ciflc and point out the grounds there- 
of, and no grounds other than those 
specified in the lower court will be 
considered on appeal.—National 
Surety Co. v. Lincoln 'County, Mont, 
23'8 P. 70-5, 151 C.C.A 655, afflrming, 

D. C., Lincoln County v. Coast Bridge 
Co., 231 P. 468. 

(2) In order to question the cor- 
rectness of a judgment rendered for 
defendant on an agreed statement of 
facts, it is not necessary that plain- 
tiff shall have made a formal motion 
for judgment on the statement, and 
then saved an exception to its denial; 
it is sufficient that he excepted to the 
judgment when rendered.—Spring- 
field Safe-Ueposit & Trust Co. v. At¬ 
tica, Kan., 85 F. 387, 29 C.C.A 214, 
certiorari denied 19 S.Ct. 8'S4, 171 U. 
S. 689, 43 L.Ed. 1179. 

30. U.S.—Smith v. Smith, Colo., 247 
P. 461, 159 C.C.A. 515—Williamson 
V. Electric Service 'Supplies Co., 
Pa., 242 F. 873, 155 'C.C.A 461, af¬ 
flrming, 'D.C., 236 F. 353—The State 
of Missouri, 111., 76 P. 376, 22 C. 
C.A 239. 

3 C.J. p 884 notes 63, 64, p '885 note 
65. 

31. U.S.—Speh V. Bullard, C.C.A. 
'Pia., 90 P,2d 227—Metropolitan 
Life Ins. Co. v. Armstrong, C.C.A. 
Neb., '85 P.2d 187. 

32. U.IS.—Elkhart Carriage & Mo¬ 
tor Car Co. V. PartinJ C.C.ATenn., 

9 ip.2d 393—Hugetz V. Compania 
Transatlantica, C.C.A.N.Y., 270 F. 
90—Louisville & N. R. Co. v. West¬ 
ern Union Telegraph Co., Miss., 
233 P. '82, 147 C.C.A. 152. 

33. U.S.—Sweeney v. United Fea- 
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exception was formerly necessary it is sufficient that 
a party, at the time the ruHng- or order is made or 
sought, make known to the court the action which 
he desires the court to take or his objection to the 
actioii of the court and his grounds therefor,34 and, 
if a party has no opportunity to object to a ruling 
or order at the time it is made, the absence of an 
objection does not thereafter prejudice him.35 

(b) Former Practice 

Formerly exceptions to alleged error were usually 


§ 292 

necessary in order that such error might be considered 
on appeal. 

Prior to the adoption of the rule of court considn 
ered above dispensing with the necessity for formal 
exceptions, it was a general rule, subject to some 
qualifications,^® that rulings or decisions made by 
the trial court on which error was predicated would 
not be revised on appeal unless an appropriate ex¬ 
ception to the alleged error was reserved;^’^ and, 
to be appropriate, the exception was required to be 
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ture Syndicate, C.C-A.N.T., 129 F. 
2d 904—Bucy v. Nevada Const. Co., 
a€.A.Idaho, 125 F.2d 213—Ulm v. 
Moore-McCormack Lines, O.C.A.N. 

T., 115 ^.2(1 492, rehearing denied 
117 F.’2d '222, certiorari denied 61 
S.Ct. 941, 313 U.S. '567, 85 L.Ed. 
1525—Drybrougli v. Ware, C.C.A. 
Ky., 111 F.2d 548—Massachusetts 
Bonding- & Insurance Co. v. Pre- 
ferred Automobile Ins. Co., C.C.A. 
Mich., 110 F.2d 764—Stoltz- v. TJ. 
S., C.C.A.Mont., 99 F.2d 283—Son- 
ken-Galamba Corporation v. Atchi- 
son, T. & S- P. Ry. 'Co., L.C.Mo., 
34 iP.Supp. 15, denying- new trial 
3'3 F.Supp. 814—U. 'S. v. National 
Biscuit Co., D.C.N.T., 25 F.Supp. 
■329. 

34. U.S.—^Sweeney v. United Pea- 

ture Syndicate, C.C.A.N.T., 129 F. 
2d 904—Bucy v. Nevada Const. Co., 
C.C.A.Idaho, 125 F.'2d 213—Dry- 

broug-h V. Ware, C.C.A.Ky., 111 P. 
2d '548—Massachusetts Bonding & 
Insurance Co. v. Preferred Auto¬ 
mobile Ins. Co., C.C.A.Mich., 110 P. 
2d 7'64. 

Necessity of o'bjections to courfs in- 
structions to jury see supra § 292 
b (2). 

35. Exceptions are not abolished by 

rule.—Great Lakes Transit Corp. v. 
Great Lakes Towing Co., D.C.N.T., 
42 P.Supp. 362. 

36. Errors appearlnff in record prop- 
er 

(1) Ordinarily, "where the alleged 

error complained of appeared in the 
record proper, the Circuit court of 
appeals could notice it and reverse 
the judgment 'of the court below, al- 
though no exception was taken.— 
Widetzky v. Pilgrim Trust Co., C.C. 
A.Mass., 108 'P.2d 647—Montgomery 
V. Erie R. Co., C.C.A.N.J., 97F.2d2S9 
—U. S. v. Huie, C.C.A.Ga., 73 P.2d 
•SOS—Brown v. Carver, C.C.A.N.T., 45 
P.2d 673—Norfolk & W. Ry. Co. v. 
Skeens, C.C.A.Ohio, 33 ,F.2d 508— 

Maxwell v. Ricks, C.C.A.Wash., 294 
P. 255, reversing, D.C., '28*5 P. 656— 
Grig^s v. Nadeau, Minn,, 221 F. 3'81, 
137 C.C.A. 189—Chicago, B. & Q. Ry. 
Co. V. Frye-Bruhn 'Co., Mo., 184 P. 
15, 106 C.C.A. 217—^3 C.J. p 898 note 
€■ 2 . 

(2) Accordingly the objection that 


the verdict did not support the judg¬ 
ment, being a question of law ap- 
pearing on the face of the record, 
could be assigned as a ground of re- 
versal, although no exception was 
taken.—East (St. Louis Cotton Oil 
Co. V. fikinner Bros. Mfg. Co., Mo., 
249 P. 439, 162 C.C.A. 5. 

“Plain error** could be noticed 
without proper exception being tak¬ 
en.—Humphreys Gold Corporation v. 
Lewis, C.C.A.Mont., 90 F.2d '896. 

3^. U.S.—Widetzky v. Pilgrim Trust 
Co., C.C.A.Mass., 108 P.2d 647— 
Kleinschmit v. Parmers Mut. Hail 
Ins. Ass’n of lowa, C.C.A.Neb., 101 
F.2d 987—Baldwin v. Higgins, C. 
C.A.N.T., 100 F.2d 405—0’Connor 
V. Ludiam, C.JC.A.N.Y., 92 P.2d 50, 
certiorari denied 58 S.Ct. 364, 302 

U. S. 758, <82 L.Ed. 586—Ocean Ac¬ 

cident & Guarantee Corporation v. 
Olson, C.C.A.N.D., 87 P.'2d 465— 
Mirkowicz v. Reading Co., C.C.A. 
N.J., 84 P.2d 537, certiorari denied 
57 'S.Ct. 43, 299 U.tS. 579, 81 L.Ed. 
426—Pelham Mills v. U. -S., C.C.A. 
S.C., 79 F.2d ‘552—Solomon v. Ben- 
jamin, C.C.A.Ill,, 75 F.2d 564, cer¬ 
tiorari denied 55 iS.Ct. 831, 295 U. 
S. 749, 79 L.Ed. 1694—Standard 

Oil Co, of Kentucky v. Noakes, C. 
C.A.Ky., 59 F.2d 897—Bomenech v. 
Porto Rican Leaf Tobacco Co., C. 
C.A.Puerto Rico, ‘50 P.2d 579, cer¬ 
tiorari denied 52 S.Ct. n, 284 U.S. 
654, 76 L.Ed. 555—U. *S. v. Rhodes, 

C. C.A.W.Va., 49 P.2d 228—Queens- 
boro Nat. Bank of City of New 
York V. Kelly, C.C.A.N.Y., 48 F.2d 
'574, <87 A.L.R. 1172, certiorari de¬ 
nied Kelly V. Queensboro Nat. 
Bank of City of New York, 52 S. 
Ct. 9, 284 U.S. 620, 76 L.Ed. 529— 
S. A. Lynch Enterprise Pinance 
Corporation v. Dulion, C.C.A.Ga., 
45 F.'2d 6—Ex parte Keizo OECamiya- 
ma, C.C.A.Cal., 44 F.2d oOS—Buf- 
falo Ins. Co. of City of Buffalo, N. 
Y. V. Bommarito, C.G.A.Mo., 42 P. 
2d 53, 70 A.L.R. 1*211—Casals v. 
Pernandez, C.C.A.Puerto Rico, 40 
P.2d 831, certiorari denied 51 S.CL 
36, 282 U.IS. 863, 7-5 L.Ed. 763— 
Emmons Coal Mining Corporation 

V. Sir R. Ropner & Co., C.C.A.Pa., 
31 P.2d 94'8, second case, afflrming, 

D. C., Sir R. Ropner & Co. v. Em¬ 
mons Coal Mining Corporation, 17 
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F.2d 386, and afRrming on rear- 
gument 31 P.2d 948, flrst case, cer¬ 
tiorari denied Emmons Coal Min¬ 
ing Corporation v. Sir R. Ropner & 
Co., 50 S.Ct. 31, 280 U.iS. 577, 74 
L.Ed. 628—^Weinstein v. 'Laughlin, 
C.C.A.MO., t21 P.2d 740—Puller 
Process Co. v. Texas Co;, C.C.A.Mo., 
16 P.2d 108—Texas Co. v. Bril- 
liant Mfg. Co., C.C.A.Pa., 2 F.2d 1 
—Ritz Carlton Restaurant & Hotel 
Co. of Atlantic City v. Gillespie, C. 
C.A.N.J., 1 ■P.2d ' 921—Highway 

Trailer Co. v. City Des Moines* 
lowa, C.C.A.Iowa, 29*8 P. 71—Hart¬ 
ford Fire Ins. Co., Hartford, Conn. 
V. War Eagle Coal Co., C.C.A.W. 
Va,, 295 P. 653—Beck v. Magnolia. 
Co., C.C.A.Tex., 294 P. 896—Slip 
Scarf Co. v. "Wm. Filene’s 'Sons Co., 
C.C.A.Mass., 289 F. 641—Camp 
Mfg. Co. V. Beck, C.C.A.S.C., 283 
P. 705—Goldfarb v. Keener, C.C.A. 
N.Y., 263 P. '357—Southern Pac. 
Co. V. Stephany, Cal., 25-5 F. 679, 
167 C.C.A. 55—Parley v. Carey 
Show Print Co., N.Y., 249 F. 476, 
161 C.C.A. 434—Mound Coal Co. v. 
Jeftrey Mfg. Co., W.Va., 23 3 F. 
913, 147 C.C.A. 587, affirming, D.C., 
Jeffrey Mfg. Co. v. Mound Coal 
Co., 215 F. 2*22, rehearing granted 
Mound Coal Co. v. Jeffrey Mfg. 
Co., '240 F. 129, 153 C.C.A. 165, af- 
firmed 240 P. 412, 1*53 C.C.A. 338— 
International Lumber Co. v. U. S., 
Minn., •231 P. 873, 146 C.C.A. 69 — 
Paine v. Willson, N.D., 146 F. 488, 
77 C.C.A. 44. 

3 C.J. p ‘895 note 52. 

The office of an exception was to 

challenge the correctness of the rul¬ 
ings or decisions of the trial court 
promptly when made, tc the end that 
suol rulings or decisions might be 
corrected by the court itself, if 
deemed erroneous, and to lay the 
foundation for their review, if nec¬ 
essary, by the appellate tribunal.— 
Bucy V. Nevada Const. Co., C.C.A. 
Id;aho, 125 P.2d 213—American Dis- 
tilling Co. V. Wisconsin Liquor Co., 
C.C.A.Wis., 104 F.2d 582, 123 A.L.R. 
T39—Hazeltine v. Johnson, C.C.A., 
Mont., 92 F.2d 866—Southern Transp. 
Co. V. Ashford, C.C,A.La., 48 F.2d 
191—S. A. Lynch Enterprise Pinance 
Corporation v. Dulion, C.C.A.Ga., 45 
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taken in proper timeas and to be definite and spe- alleged errors in rulings or decisions of the lower 

Accordingly proper exceptions were usual- court mane before,^^ during,^^ or after^^ the trial 

ly required to preserve for consideration on appeal with respect to pleadings,^^ the mode and conduct 


F.2d ’6—Atchison, T. & S. F. Ry. Co. 
V. Nichols, O-O^A-Oal., 2 F.2d 1‘2. 

Z C.J. p 89-5 note 50. 

»Tile not altered l>y statnte 

The statute, 28 U.S.C.A. § 861 a, 
abolishlng writs of error and substi- 
tuting" appeals therefor, did not alter 
the text rule.—Central Supply Co. v. 
Carter Clothin^ Corporation, C.C.A.N. 
X, 35 F.2d 172. 

In cases In which a iury trial was 

waived exceptions were required to 
be taken and reserved as though the 
trial had been to a jury.—^Allen v. 
New York, P. & N. R. Co., C.C.A.Va., 
15 F.2d 532, certiorari denied 47 S. 
Ct. 459, 273 TJJS. 756, 71 L.Ed. 876. 

An assigmnent of error was not 
equivalent to an exception.—^Veneri 
V. Braper, C.C.A.W.Va., 22 F.2d 33, 
certiorari denied 48 S.CL 339, 276 U. 
S. 633, 6^4, 72 L.Ed. 742. 

Exception to judgment 

The suing out of a writ of error 
to review a judgment was a sufficient 
exception to the judgment.—Fellman 
v: Royal Ins. Co., 185 F. e^SO, 107 C. 
C.A. 637, denying rehearirig 184 F. 
577, 106 C.C.A. 557. 

Exceptions talcen could be waived 
by exceptant.—Marine City -Stave Co. 
V. HerreshofT Mfg. Co., C.C.R.I., 32 
F. 822—3 C.X p 960 note 77. 

States court for CHiina 
IJnder Act June '30, 1906, creating 
tbe United State's court for China, 
prae t,ice and; procedure therein con- 
formed to tbat of district and Cir¬ 
cuit Courts, so that, under Rev.St, §§ 
649, 700, for review in a case tried 
by it without a jury, its rulings 
must have been excepted to at the 
time and preserved by bili of excep- 
tiohs.—China Press v. Webb, C.C.A. 
China, 7 F:2d 581. 

38., U.S.—Arthur C, Haryey Co. v. 
MaUey,, Mass., 53 S.Ct. 426, 288 U. 
ts! 415, 77 L.Ed. 8’66, affirm’ing, C. 
C.A., '60 F.2d 97, whichaffirmed, 

B. C., '52 F.2d S85, certiorari grant- 
ed 53 S.Ct '314, 287 U.Sl 696, 77 
LjEd. ‘519, and motion denied, C.O. 

A. , 61 F.2d 365, motion denied 53 
S.Ct 656/ 289 U.S. -704, 77 B.Ed. 
1461—^American Cast Iron Pipe Co. 
V. American R. Co. of -Porto Rieo, 

C. C.A.Puerto. Rico, 87 F.2d 250— 
. Fred Harvey, Inc. v.- Croqks, Q.C. 

. A.Mo., ,54 F.2d 35-3, aflarming, B.C., 

.39, F.2d 466—^White v. Maddison, 
^ij-C-A-^VEasiS-, 45 F.'2d '335, affirming,. 

B, C,, Maddison y. Whjte, 40 F.'2d 
,564-r-Benver v. Home ’ Sav. Bank, 

■ Colo., 200 F, 28, 118 C.C.A. 256. 

3 C.^. p 9'53 note 27, p 954 notes '31, 

, 32, p 956 note 47. 

Cure of oxnission by bili of excep- 
, tiO);i» 

texceptions not taken at'the prop¬ 


er time could not be incorporated 
nunc pro tunc in the bili of excep¬ 
tions.—Fleischmann Const Co. v. U. 
S., to Use of Forsberg, Va., 46 'S.Ct 
284, 270 U.S. 349, 70 L.Ed. 624, af- 
flrming, C.C.A., 298 F. 330, which 

affirmed, B.C., U. S. v. Fleischmann 
Const Co., 298 F. -320, and error al- 
lowed, C.aA., 298 P, 1020—U. S. v. 
Bertelsen & Petersen Engineerlng 
Co., C.C.A.Mass., 95 F.2d 8'67, affirm¬ 
ing, GD.C., Bertelsen & Petersen En¬ 
gine ering 'Co. V. U. S., 14 F.Supp. 
868, affirmed C.C.A., U. S. v. Bertel¬ 
sen & Petersen Engineerlng Co., 98 
P.2d 13'2, certiorari granted U, S. v. 
Bertelsen Petersen Engineerlng 
Co., 59 S.Ct ‘229, 30.3 U.S. 590, 83 L. 
Ed. 373, affirmed U. S. v. Bertelsen 
& Petersen Engineerlng Co., 59 S.Ct. 
541. '306 U.S. 276, 83 L.Ed. 647. 

39. U.(S.—^Kleinschmit v. Farmers 

Mut Hail Ins. Ass’n of lowa, C.C. 

A.Neb., 101 F.2d 987—OUonnor v. 
'Ludiam. C.C.A.N.T., 92 F.2d 50, 
certiorari denied 58 S.Ct 364, 302 
U.S. 758, 82 L-Ed. 586—Pidelity & 
Casualty Co. of New York v. Geno- 
va, C.C.A.Ohio. 90‘ P.2d ‘874—South¬ 
ern Kansas Stage Lines v. Gibson, 

C.C.A.Okl., 87 P.2d 23—Union 
Bleachery v. U. 'S., C.C.A.S.C., 79 
F.2d 549—Carpenter v. Connecticut 
General Life Ins. Co., C.C.A.€olo., 
68 F.2d 69—New York, O. & W. 
Ry. Co. V. Jones, C.C.A.Pa., 66 F. 
2d '556, certiorari denied 5 4 'S.Ct 
123, 290 U.S. 687, 78 L.Ed. 592— 
Howland v. Beck, C.C.A.Cal., 56 F. 
2d 35—American Sugar Refining 
Co. V. Nassif, C.C.A.Mass., 45 F.2d 
' 321—McFarland v. Central Nat. 
Bank of Topeka, C.C.A.Kan., 26 F. 
2d '890, affirming, D.C., Central 
Nat Bank of Topeka, Kan. v. Mc¬ 
Farland, '20 F.2d 416, and certio¬ 
rari denied McFarland v. Central 
Nat Bank of Topeka, Kan., 49 S.Ct 
12, 278 U.S, '606, 73 L.Ed. 533— 
Highway Trailer Co. v. City of 
Des Moines, C.C.A.Iowa, 298 F. 71— 
Wear v. Imperial Window Glass 
Co., Mo., 224 F. 60, 139 C.C.A. 622. 
3 C.X p' 900 note’^9,6, p 940 note 20 
[d]. ; 

Au exception wus sufilcieiitly spe- 
cifle if it could bfe cleariy seen there- 
from that the particular rulingr or 
decision complained of whs intended 
to be excepted 'to.—^Winfrey v.'Mis- 
souri, K. & T. Ry. Co., Okl., 194 F. 
808, 114 C.C.A. 218—3 C.J. p 902 liote 
9'9. ■ ' 

Exceptions iu gross 
A single or general exception to 
two or niore rulings, or, tp' a series 
of rulings, was of ho avail iif any bne 
of the rulings was' correct—.Cbicago, 

B. '1 & P. Ry. Co. V. Hale, Okl., l76 
F. 7i,' 99 C.C.A. 379:' 
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Indefiulteuess not cured by assign- 
ments of error 

A'n exception which was Insuffi- 
cient in itself could not be aided by a 
more particular specification in the 
assignments of error.—McCutcheon 
V. Hali Capsule Co., Ohio, 101 F. 546, 
41 C.C.A. 494. 

The scope and extent of an excep¬ 
tion was, for purposes of review on 
appeal, limited to such matters as 
were speciflcally excepted to below.— 
Queensboro Nat Bank of City of 
New York v, Kelly, C.C.A.N.Y., 48 
F.2d 574, certiorari denied Kelly v. 
Queensboro Nat Bank of City of 
New York, ,5'2 S.Ct 9, 284 U.S. 620, 
76 L.Ed. 529—Swayne & Hoyt v. 
Barsch, Or., 226 F. 581, 141 C.C.A. 
337. 

40. U-S.—Nelson v. Bevney, C.C.A. 
Wis., 10.2 F.2d 487. 

Where error arlsing before trial 
or hearing* was apparent of record, 
such 'matter could be consiffered on 
appeal without exceptions noted be¬ 
low.—Rausch V. Commercial Travel» 
ers' Mut Accident Ass’n of America, 

C.C.A.Mo., 3'8 F.2d 766, certiorari de¬ 
nied 50 'S.Ct 461, 281 U.S. 763, 74 L. 
Ed. 1171. 

41. U.S.—Provident Life & Accident 
Ins. 'Co. of Chattanooga, Tenn. v. 
Crady, C.C.A.Ohio, 82 F.2d 900, cer¬ 
tiorari denied 5’6 S.Ct 949, 298 U. 
(S. 681,'ISO. L.Ed. 1401—Northwest 
Theatres 'Co. v. Hanson, C.C.A. 
Mont, 4 F.2d 471—U. S. iShipping 
Board Emergency Fleet Corpora 
tion V. Brew*, iC.C.A.Pa., 288 F. 374 

■3 'C.J. p 908 note '62. 

42. U.S.—^Bluegrass Canning Co. v. 

Steward, Ky., 175 F. 537, 99 C.C.A. 
159. '■ 

43. Particular rulings held not re- 
viewable in the absence of an excep¬ 
tion thereto: 

(1) Ruling on motion to strike out 
portion of an'swer.—Ghost v. U. S., 
Colo., '168 F. '841, 94 C.C.A- 253— 
Denver & ,R. G. R. 'Co. v. Wagner, 
Colo., 167 P. 75, 92 C.C.A. 527. 

(2) Rulings allowing or refusing 
to 'allow amendments.—^Previn v. 
Tenacre, Ino., C.C.A.N.J., 70 F.'2d 389, 
certiorari. denied 64 S.Ct 628, 291 U. 
S. 677, 78 L.Ed. 1065. 

Errors apparent on record 

(1) No exceptibn yas necessary to 

review a ruling with respect to 
pleadings where the question sought 
to be raised was a questioh of law 
apparent on the recdrd!.—Westetn 
XJnion Teleg-raph Co. v. United States 
& Mexican Trust Co., Kari., 221 F. 
545, 137 C.C.A. 113. , . 

(2) Thus, rulings on demurrers 
wel!*e reviewable, even though no ex- 
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of the trial in general,*^ the admission and exclu- case or particular issues therein to the jury,^‘ the 
sion of evidence/5 the reception of evidence or the dismissal of the cause,^8 the giving of instruc- 
cxamination of witnesses,^® the submission of the tions.^s and the granting or refusal of a motion for 


ception wa's taken.—Board of 'Com’rs 
of City and County of Denver v. 
Home Saving-s Bank, Calo., 35 iS.Ct 
265, 236 U.S. 101, 59 L.Bd. 485, af- 
firming 200 F. 28, 118 C.C.A. 256— 
Rocky Mountain Fuel Co. v. Consoli¬ 
dated Coal & Coke Co., C.C.A.Colo., 
276 F. 661, certiorari denied 42 S.Ct. 
591, 259 U.S. 589, 66 L.Ed. 1078— 
Snowden v. Ft. Lyon Canal Co., Colo., 
238 P. 495, 151 C.C.A. 431. 

(3) But the contrary was held in 
an early case.—Choctaw, O. & G. R. 
Co. V. Jackson, Okl., 192 F. 792, 114 
C.C.A. 12. 

44- U.S.—Lehman v. Stockyards 

Loan Co., Okl., 243 F. '517, 15'6 C. 
C..4.. 215, certiorari denied 38 S.Ct. 
134, 245 U.S. 668, 62 L.Ed. '539. 

CoxLduct or remarks of Judge or 
counsel 

(1) Of the presiding judge.—Man¬ 
hattan Oil Co. V. Mosby, C.C.AMo., 
72 F.2d 840, certiorari denied 55 6. 
Ct. '237, 293 U.S. 623, 79 L.Ed. 710— 
Wolf V. Edmunson, Or., 240 F. -SS, 153 
C.C.A, 89—Lane v. Leiter, 111., 237 
F. 149, 150 C.C.A. 295—Illinois Cent 

R. Co. V. Griffin, Wis., 80 P. 2TS, ‘25 O. 
C.A 413—3 C.J. p 909 note 81. 

(2) Of counsel.—Metropolitan Life 
Ins. Co. V. Banion, C.C.A.Wyo., 106 
F.2d 561, certiorari dismissed 60 S. 
Ct. 468, 309 U.S. 691, 84 L.Ed. 1033— 
London Guarantee & Accident Co. v. 
Woelfle, C.C.A.MO., 83 F.2d 325— 
Prudential Ins. Co. of America v. 
Murphy, C.C.A.Wis., 74 F.2d '544— 
Southern Pac. Co. v. Marquez, C.C.A. 
Ariz., 44 P,2d 286—Kunglig Jarn- 
vagsstyrelsen v. Dexter & Carpen- 
ter, C.C.A.N.Y., 32 P.2d 195, certio¬ 
rari denied 50 S.Ct. 32, 28P U.S. 579, 
74 L.Ed. 629—Brooklyn Heights R. 
Co. V. Ploxin, aC.A.N.Y., 294 P. 68, 
certiorari denied 44 S.Ct' 181, '263 U. 

S. 719, 68 L.Ed, 524—Akalitis v. 

Philadelphia & Reading Coal & Iron 
Co., N.Y., 239 P. 299, 152 C.C.A. 287, 
certiorari denied 38 S.Ct 581, 247 U. 
S. '517, '62 L.Fd. 1245. 

3 C.J. p 910 note 82. 

45^ li.^.—Metropolitan Life Ins. Co. 

V. , Arimstroiig, C.C.A.Nel?., 85 F.2d 
187—U. S. V. Sparks, C.C.Alnd., 80 
F.2d 392—Rose V. U. S., C.C.A.Ky., 
69 F.2d 966—College Inn Food 
Products Co. V. Loudon Packing 
Co., C.C.A.Iiid., 65 F.j2d 883—In re 
Smolka, .D.C.Mich.,- 58 F.2d 403— 
Central Supply Co. v. C^-rter Cloth- 
ing Corporatio-n, C.C.A.-N.J., , 35 F- 
2d 17‘2—Veneir v. Drapct C.C.i^ 

W. Va.,‘ -22 F.2d '3,3y certiorari de¬ 
nied 48 S.Ct 339, 276 U.S. 633^ 63)^, 
72 L.Ed. 742—Lahman v. i^urpes 
ISfat Bank of St. Jpseph, Mo.’ C. 

' d.A.Neb., 20 F.2d 897-^lover Val- 
ley Lumber Co. v. (Sierra Valley 


I Creamery, C.C.A.Cal., 18 P.2d 858— 
Geiger v. Tramp, C.C.A.lowa, 291 
P. 353—Central Trust Co. of Des 
Moines, lowa v. Pidelity Trust Co., 
C.CA.-MO., 282 F. 233—Patterson 
V. Hamilton, C.C.A-Alaska, 274 F. 
363—Mineral Development Co. v. 
Kentucky Coal Lands Co., Ky., 259 
P. 118, 170 C.C.A. 186, certiorari 
denied 39 S.Ct 49'2. 250 U.S. 641, 
64 L.Ed. 1185—^Buckeye Cotton Oil 
Co. V. Sloan, Tenn., 250 F. 712, 163 
C.C.A. 44—Lohman v. Stockyards 
Loan Co., OkL, 243 F. 517, 156 C. 
C.A. 215, certiorari denied '38 S.Ct. 
134, 245 U.S. 6'68, 62 L.Ed. 539— 
Cordingly v. Kennedy, Colo., 239 
F. 645. 152 C.C.A. 479. 

3 C.J. p 912 notes 92, 95, p 913 note 
97, p 914 notes 98, 99, p 915 note 
3, p 955 note 44. 

Necessity for exception to dixeetion 
of verdict 

Where defendants many times ex- 
cepted to the trial courts ruling ex- 
cluding evidence of a warranty and 
a 'breach thereof, they were not pre- 
cluded from a review of such ques- 
tion because of a failure further to 
except to the courfs ruling direot- 
ing a verdict for plaintiff.—Harris v. 
Marsh, Mo., 217 F. 555, 133 C.C.A. 
407. 

4a U.S.—Schermann v. Tellow Cab 
Co., C.C.A.I11., 101 F.2d 363, certio¬ 
rari denied 59 S.Ct 1045, 307 U.S. 
647, 83 L.Ed. 1527. 

47. U.S.—Gould & Curry Mining Co. 
V. Douglass, C.C.A.Nev., 273 P. 68il, 
certiorari denied Gould & Curry 
Mining Co. v. Douglas, 42 S.Ct 55, 
257 U.,g. 645, 66 L.Ed. 414—Lehigh 
Valley R. Co. v. Normile, N.T., 254 
F. 680, 168 C.C.A. 178—North Brit- 
ish & Mercantile Ins. Co. v. Rose, 
N.J., ‘228 P. 290, 142 C.C.A. 482. 

3 C.J. "p 917 note 22. 

Directlon of verdict; necessity of 
ezception 

(1) To be considered on appeal, 
alleged error on the part of the tri¬ 
al cburt, in taking the case from the ; 
jury, or in directing or refusing to 
direct a verdict, was required to be 
saved by proper exception.—Humph- 
reys Gold Corp. v. Lewis, C.C.A. 
Mont, 90 F.2d 896-7-City of Thomson 
V. Louisville & N. R. Co., C.C.A.G^, 
86 F.2d '567—McConn^ll v. U. S., C. 
C.A.Pa., 81 F.2d '639—Johnson y. Tit-[ 
anium Pigment Co., C.C.A.Mo., 81 F. 
2d 529—Jefferson Standin^d Life Ins. 
Qo. y Stevenson,. C.C.A.La.,, 7p F.2d 
72—l^IcCuing v. Bovay, C.C.A.Ark., 6p 
P.2d , 375—^tna. Casualty & Surety 
Co. v. Reliable Auto Tire Co., C.C.A. 
Mo.; 58 F.2d 100—S. A. Lynch Enter- 
pt^e Finance Corporation v. Dulion, 
C.C.A.Ga., 45 ■p.2d 6—^Andresen v. 
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Kaercher, C.C-A.Minn., 38 F.2d 462—• 
Murray Hospital v. Rasmussen, C.C. 
A.Mont, 35 F.2d 864—sSaunders Sys¬ 
tem of Colorado Springs, Colo. v. 
Kelley, C.C.A.C 0 I 0 ., 30 F.2d 5'20—3 

C.J. p 918 note 23. 

(2) Thls rule was not altered by 
the act of Febr. 26, 1919, Comp.St 
Suppi., Annotl919 § 1246, amending 
Jud.Code § 2.69, requiring appellate 
courts to give judgment after exam- 
ination of the entire record without 
regard to technical errors.—Lands- 
berg V. San Francisco & P. S. S. Co., 
C.C.A.Or., 288 F. 560, petition dis¬ 
missed 46 S.Ct 11, 269 U.S. 591, 70 
L.Ed. 428. 

Time of takixLg exceptions 

An exception to the denial of a 
motion for a directed verdibt was 
required to he timely made.—Sacra¬ 
mento iSuburban Pruit Lands Co. v. 
Tipper, C.C.A.Cal., 36 F.2d 941. 

StLlB.ciency of exceptions to ruling 
on motion for directed, verdict: 

(1) Exceptions held sufficient.— 
Long V. Atlantic Coast Line R. Co„ 
S.O., 238 F. 919, 151 C.C.A. 653— 
Penn Bridge Co. v. City of New Or- 
leans, La., 2-22 F. 737, 138 C.‘C,A. 
191, certiorari denied City of New 
Orleans v. Penn Bridge Co., 36 ■S.Ct. 
160, 239 U.S. 639, 60 L.Ed. 481. . 

(3) Exceptions held insufficient>-r 
U. S. V. Mobile & O. R. Co., C.C.A. 
Ala., 8 P.2d 613—Maxwell v. Abrast 
Realty Co., N.Y., 218 F., 457, 134 C.C. 
A. 255, dismissing error, D.C., Abrast 
'Realty Co. v. Maxwell, 206 F. 'SSS. 
Estoppel 

Where a verdict for defendant wah 
directed without motion therefor, 
and while plaintiff and his counsel 
were absent by agreembnt between 
counsel, defendant was estopped to 
object that plaintiff did not excet>t 
at the time' the verdict was directed 
and in the presence of the jury.— 
Grace v. Louisville & N. R. Co., C. 
C.A.Miss., 2‘55 F. 843, 167 C.C.A. 171. 

4S. IVecessity of exception. 

(1) It was generally held that an 
exception was necessary to warrant 
a review on appeal of a ruling- grant- 
ing or refusing a motion for a. non- 
suit or dismissal.—Spencer, WJbLite & 
Prentis v. United Engineofs & 'Cph- 
structors, C.C.A.N.J., 68 P.2d 565— 
Wynne v. Fries, C.C.A.Ohio, 50 P.2d 
7'61—Brown V. Carver, C.C.A.N-Y., 45 
P.2d 673. 

(2) But in early case it was 
held that no exception ,was neces¬ 
sary to give a right pf appeal from 
ah order of dismissal.—Willis v. ba- 
vis, Ky., 184 F. 'SSi 107 C.C.A. 211. 
49. Error in glvlng instmetions 

tl) Exceptions were usually re- 
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Quired to preserve for consideration 
on appeal error claimed to have been 
committed in giving- instructions.— 
Meissner v. Papas, C.€.A.Wis., 124 
F.2d 720—^Widetzky v. Pilgrrm Trust 
Co., C.C.A.Mass., IGS F.'2d 647—Elzi^ 
V- Gudwangen, C.C.A-Minn., 91 P.2d 
434—^Western Express Co. v. Smeltz- 
er, C.C.A.Obio, '88 F.2d 94—Grant 
Storagre Battery Co. v. Oe Lay, C.C. 
A.Neh., '87 F.2d 72 6—Chicago & N. 
W. Ry. €o. V. Kelly. C.O.A.Minn., 84 
F.2d 569—Karlson v. U. S., C.C.A. 
Minn., 82 F.2d 330—McConnell v. U. 
S., C.'C.A.Pa., 81 F.2d 629—Rackoff v. 

U. S., C.C.A.N.Y., 78 F.2d 671—Cen- 
tury Indemnity Co. v. Shakespeare, 
C.C.A.’Colo., 74 F.2d 392—Garrett 
Const Co. V. Aldridg-e, CCA-Ark., 73 
F.2d '814—Ralston Purina Co. v. Ban- 
sau. C.C.A. 111., 73 P.2d 430—Wash- 
burn V. Douthit, C.C.A.Ark., 73 F.2d 
2^3—H. F. Wilcox Oil & Gas Co. v. 
Skidmore, C.C.AMo., 72 F.2d '748— 
Taylor v. U. S.. C.C.AAla., 71 F.2d 
76—^Chesapeake & O. Ry. Co. v. 
Tbomason, C.C.A.Ky., 70 P.-2d 8*60— 
Lindback v. Milter, C.C.A.Pa., 70 F. 
454—Meyer v. U. S., C.C.ALa., 6'5 
F.2d 509—American Bureau of Ship- 
ping- V. Allied Oil Co., C.C.A.Ohio, 64 
F.2d SO^S—Fricke v. General Acci¬ 
dent, Pire & (Life Assur. Corporation, 
C.C.AMo., '59 F.2d 563, certiorari de- 
nled 5'3 S.Ct 221, 287 TJ.S. 662, 77 L. 
Ed. 571—Howland v. Beck, C.C.A. 
Cal., 56 P.2d 35—Standard Accident 
Ins. Co. V. RossI, C.C. A. Ark., 52 F.2d 
547—Detroit, T. & I. R. Co. v. Hahn, 
C.C.AOhio, 47 P.2d 69, certiorari de- 
nled 51 IS.Ct. 4-89, 283 U.S. 842, 75 L. 
Ed. 1452—^Hill y. New Tork Cent. R. 
Co., C.C.AOhio, 35 P.2d 30—Ford- 
son Coal Co. v. Jackson, C.C.AKy., 
32 P.'2d 1000—Wisconsin & Arkanseus 
Lumber Co. v. Ward, C.C.A.Ark., 32 
P.2d 974—Ellerd v. Griffith. C.C.A 
Tex., 29 F.2d 402, certiorari denied 
49 S.Ct. 480, 279 U.S. 864, 73 L.Ed. 
1003—Boghich v. Louisville & N. R. 
Co., C.C.APla., 26 P.2d 361—Manjon 

V. Lebron, 'C.C.APuerto Rico, 23 P. 
2d 266—Herman Chemical Co. v. 
Burling-ton Industrial Alcohol Co., C. 
C.AN.J,, 9 F.2d 289—^Simmons Hard¬ 
ware Co. V. Rhodes, C.C.AArk., 7 P. 
2d 352—Parker v. Elgin, C.C.ATenn., 

5 F.2d '562—Uni-ted S. S. Co. v. Bar- 
ber, C.C.AOhio, 4 F.2d 625—Detroit | 
Taxicab & Transfer Co. v. Pratt, C. 
C.AMich., 2 F.2d 193—Simmons 

Hardware Co. v. Southern Ry. Co., 
C.C.A.MO., 279 P. 929, certiorari de¬ 
nied 48 S.Ct. 96, 2*60 U.S. 739, 67 L. 
Ed. 490—^Tennessee, A. & G. R. Co. 
V. Drake, C.C.AGa., 27'6 P. 393—■ 
Yellow Cab Co. v. Earle, C.C.AMinn., 
275 F. 928, certiorari denied 4'2 S.Ct. 
317, ‘2'58 U.S. 6‘24, 66 L.Ed. 797—Unit¬ 
ed Mine Workers of America v. 
Coronado Coaf Co., Ark., 258 F. 829, 
169 C.C.A 549, reversed on other 
grounds 42 S.Ct. 570, 259 U.S. 344, 66 
L.Ed. 975, 27 AL.R. 762, certiorari 
lenied and leave to present petition 


granted 42 S.Ct. 587, 259 U.S. 591, 66 
L.Ed. 1071—Consolidated Interstate- 
Callahan Mining Co. v. Witkouski, 
Idaho, 249 F. '833, 1'62 C.C.A 67— 
Boston Elevated R. 'Co. v. Teele, 
Mass., '248 F. 424, 160 C.C.A 434— 
Goelet V. Matt J. Ward Co., N.Y., 
242 F. 65, 1'55 C.C.A 9--Daly Judge 
Mining Co. v. Towey, Utah, 240 F. 
658, 153 C.C.A 4'56—^Alverson v. Ore- 
gon-Washington B. & Nav. Co., 
Wash., ‘236 F. 331, 149 CJC-A 463— 
Fisher ‘Mach. Works Co. v. Dough- 
erty, Kan., '231 F. 910, 146 C.C.A 
106—Pennsylvania Co. v. Fanger, 
Ohio, 231 P. 851, 146 C.C.A. 47— 
Denison v. McNorton, Ohio, 228 P. 
401, 142 C.C.A 631—Delta Lumber 
Co. V. Schwarz Wheel Co., D.C.Pa., 
218 F. 85—Kesterson v. La Moine 
Lumber & Trading Co., Or., 193 F. 
355. 113 C.C.A 279—3 C.J. p 919 note 
34. 

(2) The exceptions were reauired 
to be specific and to point out the 
error complained of.—Liquid Veneer 
Corporation v. Smuckler, C.C.A.Cal., 
90 P.2d 196—^Paciflc Alaska Airways 
V. Mahan, C.C.A.Alaska, 89 F.2d 255, 
certiorari denied Pacific Alaska Air- 
way V. Mahan, 58 S.Ct. 19, 302 U.S. 
700, 'SZ L.Ed. 541—iSouthern Kansas 
Stage Lines v. Gibson, C.C.AOkl., '87 
F.2d -23—'Mutual Life Ins. Co. of New 
York V. Wells Fargo Bank & Union 
Trust Co., C.C.A.Cal., 86 ■F.2d 585— 
Hali V. ^tna. Life Ins. Co., C.C.Ark., 
85 F.'2d 447—.Southern Pac. Co. v. 
Smith, O.C.AAriz., 83 P.2d 451—Pa¬ 
cific 'S. S. Co. V. Holt. 'C.C.AOr., 77 
P.2d 192—New York Life Ins. Co. v. 
Malgard, C.C.AWis., 74 F.2d 489— 
Maryland Casualty Co. v. Nellis, C. 
C. A Ohio, 75 F.2d 23, certiorari de¬ 
nied Nellis V. Maryland 'Casualty 
Co., 56 S.Ct. 135, 296 U.S. '615, 80 L. 
Ed. 436, rehearing denied 56 S.Ct. 
168, 296 U.S. 662, 80 L.Ed. 472— 
First Nat. Pictures v. Rohison, C.C. 
ACal., 72 P.2d 37, certiorari denied 
Robison V. First National Pictures, 
55 S.Ct. 125, 298 U.S. 609, 79 L.Ed. 
700, rehearing denied 5'5 S.Ct. 141, 
293 U.S. 631, '79 L.Ed. 7.16—Shell Pe¬ 
troleum Corporation v. Scully, C.C.A 
La., 71 P.'2d 772—Royal Ins. Co. v. 
Eastham, C.C. A, Ala., 71 P.2d 3'85, 
certiorari denied o'5 S.Ct 110, 293 

U. S. 557, 79 L.Ed. 658—Taylor v. U. 

5., C.C.AAla., 71 F.2d 76—Gaillard v. 
Boynton, C.'C.A.N.H., 70 F.2d 552— 
St. Louis-San Francisco Ry. Co. v. 
Leach, C.’C.A.Tenn., 67 F.2d '491—^Al- 
lison V. Standard Air Lines, C.C.A. 
Cal., '65 F.2d 668—Detroit Edison Co. 

V. Stricker, C.C.AMich., 65 F.2d 126 
—Dayton Rubber Mfg. Co. of Dela- 
ware v. Sabra, C.C.AAriz., 613 F.2d 
865—State Life Ins. Co. v. 'Suilivan, 
aC.ACaL, 58 F:2d 741—Royal 
Finance Co. of California v. Miller, 
C.C.A.CaI., 47 F.2d 24—National Un¬ 
ion Pire Ins. Co. v. Kaplan, C.C.A. 

111., 41 P.2d '569, certiorari denied 
51 S.Ct 90, 28-2 U.S. 887, 75 L.Ed. 
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782—^^Sacramento Suburban Pruit 
Lands Co. v. Weber, C.C.A.Cal., 41 P. 
2d 514—Kennedy Lumber Co. v. 
Rickborn, C.C.A.S.C., 40 F.2d 228— 
Southwestern Gas & Electric Co. v. 
Rogers, C.C.A.Tex., 37 F.2d 708—• 
Sacramento Suburban Pruit Lands 
Co. V. Johnson, C.C.A.Cal,, 36 P.2d 
925—Sacramento Suburban Fruit 
Lands Co. v. Loucka, C.C.A,Cal., 36 
P.2d 921—Firemen's Ins. Co. v. 
Brooks, C.C.A.Tenn., 32 F.'2d 451— 
Reynolds West Lum-ber 'Co. v. Kel- 
Ium, C.C.AMiss., 19 P.2d 72—Young 
V. Goetting, 'C.C.A.Tex., 16 P.'2d '248 — 
Alaska S. S. Co. v. Katzeek, C.C.A. 
Alaska, 16 P.2d 210—Chicago, M. & 
St P. Ry. 'Co. V. Harrelson, 'C.C.A 
Mo., '14 F.2d 893—Killisnoo Packing 
Co. V. Scott, C.C.A.Alaska, 14 F.2d 
86—Delaware & H, 'Co. v. Nahas, O. 
C.APa., 14 P.2d 56—Nocatee Fruit 
Co. V. Posgate, CC.AFla., 12 P.2d 
250, affirming, D.C., 'Posgate v. Noca¬ 
tee Pruit Co., 299 P. 963, and 3 F.2d 
606—J. S. 'Steel Products Co. v. No- 
ble, C.C.AN.Y., 10 P.2d '89—Border- 
land ‘Coal Sales Co. v. Imperial 'Coal 
'Sales 'Co., C.'C.A.Ohio, 7 F.'2d 'ir6— 
C. W. Young Co. V. 'Union 'Oil Co. of 
California, C.C.A.Alaska, '293 P. 742 
—Magna Oil & Refining 'Co. v. White 
Star Refining Co., C.C.A.Del., 280 F. 
5’2—United Verde Extension Mining 
Co. V. Koso, C.C.A.Ariz., i273 F. '369 
—Pennsylvania R. Co. v. Repine, C. 
C.A.Pa., '272 P. 898—^Atlantic 'Coa'st 
Line R. 'Co. v. Raulerson, 'C.'C.APla., 
267 F. 694, certiorari denied 41 S.Ct 
15, 254 U.iS. 646, 65 L.Ed. 455—Jones 
V. U. S., 0.'C.A.Or., 26'o P. 236, af- 
flrmed 42 iSCt 21'S, 258 U.S. 40, 66 
L.Ed. 4’53—Morse v. Tillotson & Wol- 
cott Co., N.Y., 253 F. 341, 165 C.C.A 
12‘2, 1 A.L.R. 1485—Hammond v. U. 
S., Cal., 246 F. 40, 168 C.C.A 266, 
versing, U.C., U. S. v. Hammond, 226 
P. 849—May Department Stores Co. 
V. Runge, Mo., (241 P. 575, 154 C.C.A. 
351—Cisco v. Looper, Ark., 23'6 F. 
336, 149 'C.C.A 468—City of Charlotte 
V. Atlantic Bltulithic Co., N.C., 228 
P. 456, .143 C.C.A. 38—Barnes & 
Tucker Coal Co. v. Vozar, Pa., 227 
P. 25, 141 C.'C.A. 679—Buckeye Pow- 
der Co. v. E. I. Du Pont de Nemours 
Powder Co., N.J., 223 P. 881, 139 C. 
C.A. 319—Pennsylvania 'Co. v. ‘Shee- 
ley, Ohio, 221 F. 901, 1'37 C.C.A. 471— 
What Cheer 'Coal Co. v. Johnson, 
lowa, 56 P. 810, 6 C.C.A. 14'8—3 C.J. 
p 9'22 note 40, p 923 note 41, p 925 
note 47, p 9-26 notes 48, '53. 

(3) Errors in instructions given, 
however, could be considered with- 
out an appropriate exception where 
the ends of justice so required.— 
Walsh V. Segale, C,'C.A.Vt., 70 F.2d 
698—^Sacramento Suburban Fruit 
Lands Co. v. Jeppson, C.C.A Cal., 36 
F:-2d 927—Pennsylvania Co. v. Shee- 
ley, Ohio, 2'21 P. 901, 137 'C.C.A ,471 
—Gougar v.' Morse, C.C.Mass., 66 P. 
702. 
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judgment.^® So, also, appropriate exceptions were appeal errors relating to the verdict or findings o£ 
usually required to preserve for consideration on the jury,^^ the court^s findings of fact and conclu- 


(4) Scope and extent of particular 
exceptions.—'Chickasha Cotton Oil 
Co. V. Roden, '€.C.A.Okl., 66 F.2d 127 
—Marcus v. Forcier, C.€.A.Mass., i38 
F.2d 8—Killisnoo Packing 'Co. v. 
Scott, C.C.A.Alaska, 14 F.2d 86—Ca- 
nal 'Const. Co. v. Henson, C.C.A.Ark., 
280 F. 98—Bassell v. Hines, C.O.A. 
Ohio, 269 F. 2'31, 12 A.B.R. af3'61— 
Pennsylvania Co. v. Clark, C.C.A. 
Ohio, 266 F. IS'2—Port Wells Mill & 
Lumber Co. v. Crawford, C.C.A.Alas- 
ka, '264 F. 935—^Eaton v. Clabaugh, 
Ohio. 251 F. 575, 163 C.C.A. 569— 
Hammond v. U. S., Cal., -246 F. 40, 
lo^S C.C.A. •26'6, reversing-, D.C., U. S. 
V. Hammond, 226 F. 849—Ransom & 
Randolph Co. v. Pinches, N.Y., 234 
F. S47, 148 C.C.A. 445—Denison v. 
McNorton, Ohio, 228 F. 401, 142 C.C. 
A 631—Swayne & Hoyt v. Barsch, 
Or., 226 F. 581, 141 C.C.A 3'37. 

Errors iai failing' or refusing" to glve 
izLstmctioxLS 

(1) Exceptions were usually nec- 
essary to save for review errors in 
failing or refusing to give instruc- 
tions.—Elzig v. Gudwangen, C.C.A. 
Minn., 91 F.2d 434—McCoy v. Gaddes, 
C.C.APa,, '88 F.2d 480—Arkansas Oak 
Flooring Co. v. Pritzen, C.C.AArk., 
87 F.2d 474—Ohmer v. Allen, C.C.A 
Ohio, 79 P.'2d 942—Higgins v. Ledo, 
C.C.A.N.H., 66 F.‘2d 2'65—Allison v. 
Standard Air ILines, C.C.A.Cal., 65 
F.2d '66^—Howland v. Beck, C.C.A. 
Cal., 56 F.‘2d '3'5—^McKay v. Mononga- 
hela Ry. Co., C.C.APa., 44 P.2d 150 
—Mansfield Hardwood 'Lumber Co. 
y. Horton, C.C.AArk., 32 P.2d 851— 
Manjon v. Lebron, C.C.APuerto Rico, 
23 P.2d 266—Head v. Texas Rawhide 
Paving Co., C.C.A.Tex., 22 F.2d 554— 
Ford Hydro-Electric Co. v. Neely, 
C.C.AWis., 13 F.2d 361, certiorari de- 
nied 47 S.Ct. .112, 273 U.S. 7'2.3, 71 L. 
Ed. 859—Parker v. Elgin, C.C.A. 
Tenn., 5 P.2d 562—Kingrey v. New 
York C. & St. L. R. Co., C.C.A.Ohio, 
297 F. '376—Republic Iron & Steel 
Co. V. Hines, Ohio, 240 F. 77, 153 C. 
C.A 113—C 0 “ 0 perative Raw Fur Co. 
V. American Credit Indemnity Co., 
Mich., '240 F. 67, 153 C.C.A 103— 

3 C.J. p 927 note 5'5. 

C2) The exceptions were required 
to be specMc and to point out the 
error complained of.—0’Connor v. 
Ludiam, C.C.AN.Y., 92 F.2d 50— 
Electrioal Research Products v. 
Gross, C.'C.AAlaska, 86 P.2d 92'5— 
Hali V. ..SEtna Life Ins. Co., C.C.A 
Ark., 85 F.2d 447—Delaware & H. R. 
Corporation v. Cottrell, G,C.A.Pa., 6'9 
F.2d 195, certiorari denied '54 S.Ct. 
719, 292 U.S. -638, 78 L.Ed. 1490— 
Cromwell v. Slaney, C.C.A.Mass., 65 
P.2d 940—^Detroit Edison Co. v. 
Stricker, C.C.A.Mich., 66 F.2d 126— 
Spokane, P. & 'S. Ry. Co. v. Cole, C. 
C.AOr., 54 F.2d 318^Chicago, M. & ' 


St. P. Ry. Co. V. Harrelson, C.C.A. 
Mo., 14 P.2d 893—Borderland Coal 
Sales Co. v. Imperial Coal Sales Co., 
C.C.A.Ohio, 7 F.'2d 116—Pennsylvania 
Co. V. Sheeley, Ohio, 221 F. 901, 137 
C.C.A. 471—3 C.J. p 927 note 55, p 
929 note 58. 

(3) Alleged error, however, could 
be considered without noting an ap¬ 
propriate exception where the inter- 
ests of justice so required.—0’Con- 
nor V. Ludiam, C.C.AN.Y., 92 F.2d 
50. 

Time of takingf exceptions 

(1) 'Usually exceptions to the giv- 
ing or refusing of instructions were 
required to be taken before the jury 
retired.—Fairmount Glass Works v. 
Cub Fork Coal Co., Ind., '53 S.Ct. 252, 
287 U.S. 474, 77 L.Ed. 439, reversing, 
C.C.A., Cub Fork Coal Co. v. 'Fair¬ 
mount Glass Works, 59 F.'2d '5139, cer¬ 
tiorari granted Fairmount Glass 
Works V. 'Cub Fork Coal Co., 5'3 S.Ct. 
24, 287 U.S. 585, 77 L.Ed. 511—Trav- 
elers Indemnity Co. v. Plymouth Box 
& Panel Co., C.C.A.N.C., 99 F.2d 218 
—^Nichols V. Republic Iron & 'Steel 
Co., C.C. A Ala., 89 'P.2d 9'27—Ameri¬ 
can Cast Iron Pipe Co. v. American 
R. Co. of Porto Rico, C.C.A.Puerto 
Rico, 87 F.'2d 250—Great Northern 
Ry. Co. V. 'Shellenbarger, C.C.A Or., 
54 F.2d 606, certiorari denied 5'2 S.Ct. 
580, 286 U.S. 555, 76 L.Ed. 12'90— 
Southern Transp. Co. v. Ashford, C. 
C.ALa,, 48 F.2d 191—Ford Hydro- 
Electric Co. v. Neely, C.C.A.Wis., 13 
P.2d 361, certiorari denied 47 S.Ct. 
112, '273 U.S. 723, 71 L.Ed. 8'59—Cen¬ 
tral Vermont Ry. Co. v. Howard, C. 
C.AVt, 297 F. 566—Brevard Tannin 
Co. V. J. F. Mosser Co., C.C.AN.C., 
2rSS F. 725—New York Life Ins. Co. 
V. Slocomb, C.C.AWash., ‘284 F. 810, 
certiorari denied 4'3 S.Ct. 521, 252 
U.iS. 745, 67 'LEd. 1211—Central R. 
Co. of New Jersey v. 'Sharkey, N.Y., 
259 F. 144, 170 C.C.A ‘212—Stultz v. 
Cousins, Tenn., 242 'F. 794, 155 C.C. 
A. 382—Miller & Lux v. Petrocelli, 
Cal., '236 F. 84*6, .150 C.C.A. 108— 
Alverson v. Oregon-Washington R. & 
Nav. Co., Wash., 236 F. 331, 149 C. 
C.A. 463—Baltimore & O. R. Co. v. 
Wood, Pa., 228 F. 625, 143 C.C.A. 147 
—Barnes & Tucker Coal Co. v. Vozar, 
Pa., 227 P. 25, 141 C.C.A 579—Lehigh 
Valley 'Coal Co. v. 'Calausky, N.Y., 
2'2-2 P. 664, 138 C.C.A. 188—Beatson 
Copper Co. v. Pedrin, Alaska, 217 F. 
4,3, 133 C.C.A. 29—3 C.J. p 954 note 
37, p 9o'5 note 4'2. 

(2) But, where the jury, after re- 
tiring, returned for instructions 
which were given in the absence of 
counsel, it was sufficient if excep¬ 
tions were taken as isoon as oppor- 
tunity was offered.—Merchants Exch. 
Bank v. McGraw, Wash., 76 F. 930, 
22 C.C.A 6’2'2. 


Necessity of objections to court"s 

instructions to jury under present 

practice see supra § 292 b (2). 

50. U.'S.—U. S. V. Blumenthal, C.C. 

AOkl., 77 F.2d '219. 

Time of taking exception 

(1) An exception to the denial of 
a motion for judgment was required 
to be timely taken.—^^Lando v. Equi- 
table Life Assur. Soc. of U. S., C.C.A. 
Cal., '84 F.2d 640, affirming, D.C., 11 
F.Supp. 7-29. 

(’2) Procedure where case taken 
under advisement—U. S. v. Martin, 
C.C.AKan., 80 P.2d 460. 

Effect of exception 

(1) Generally an exception to a 
denial of a motion for judgment in 
an action tried to the court without 
a jury presented reviewable ques- 
tions.—U. S. V. Richards, C.C.A.Ohio, 
79 F.2d 797, certiorari denied Rich- 
ards V. U. S., 56 'S.Ct 595, 297 U.S. 
718, 80 'L.Ed. 100'3—U. S. v. Wyoming 
Central Ass’n, C.C.AWyo., 70 F.2d 
86'9, reversing, D.C., 2 F.'Supp. 86— 
State Bank of New York v. Hender- 
son County, C.C.A., 35 F.2d 859, cer¬ 
tiorari denied Henderson County, 
State of Kentucky v. State '-Bank of 
New York, '50 S.Ct. '245, 281 U.S. 728, 
74 'L.Ed. 1144, 1145. 

(2) But such an exception raised 
no question of law for the Circuit 
court of appeals where there was 
no evidence before the trial court on 
which the requested judgment could 
be found or where the trial courfs 
findings of fact were not findings of 
all the ultimate facts from which 
the judgment could be said to follow 
as a matter of law.—pTJ. S. v. Bertel- 
sen & Petersen Engineering Co., C.C. 
AMass., 95 F.2d 867, affirming, D.C., 
Bertelsen & Petersen Engineering Co. 
V. U. S., 14 P.iSupp. !8'68, affirmed, C. 
C.A, U. S. V. Bertelsen & Petersen 
Engineering Co., 98 P.2d 132, certio¬ 
rari granted U. S. v. Bartelsen & Pe¬ 
tersen Engineering Co., 59 S.Ct. 229, 
305 U.S. '590, 83 'L.Ed. 373, affirmed 
U. S. V. Bertelsen & Petersen Engi¬ 
neering 'Co., 59 S.Ct. '541, 306 U.S. 
276, 83 L.Ed. 647. 

51. Particular errors held to require 
exceptions.—Garfield Aniline Works v. 
Zendle, C.C.AN.J., 43 P.2d 537—De- 
troit United Ry. v. Weintrobe, Mich., 
259 F. 68, 170 C.C.A 136—Goelet v. 
Matt J. Ward Co., N.Y., 242 P. 65, 
155 C.C.A. 9—^ C.J. p 932 note 77. 
Errors appearing in record proper 

Inasmuch as a verdict is a part 
of the record, no exception was nec- 
essary to support an assignment of 
error raising the question of its suf- 
ficiency.—Patterson v. Robinson, Pa», 
180 F. 668, 103 C.C.A. 6'34. 
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sions of law,52 the sufficiency of the evidence to | sustain the verdict, findings, or judgment,53 and the 


Phtding^s of fact "by cotirfc 

(1) Proper exceptions were usual- 
ly required to save for consideration 
on appeal errors relating- to finding-s 
of fact by the trial court.—Klineline 
V. U. 'S.. C.C.A.'Ky., 85 F.2d 628— 
Roach V. Minshall, C.C.A.Ohio, 85 F. 
2d 614—Kelley v. U. 'S., aC.A.Ky., '85 
F.2d '568—^Aro Equipment Oorpora- 
tioa V. Herringr-Wissler Co., O.O.A. 
lowa, 84 P.2d 619—Wri^ht v. U. S., 
C.C.A.OkL, 75 P.2d 3'58—Rose v. U. 
S., C.O.A.Ky., 69 F.2d 9*66—Dobbins 
V. U. S., C.aA.Cal.. 47 F.2d 887— 
General 'Motors Co. v. Swan Car- 
buretor Co., C.C.A.Oh.io, 44 F.2d 24, 
afSrmingr, D.C., Swan Carburetor Co. 
V. General 'Motors Corporation, 42 F. 
2d 452, and certiorari denied General 
Motors Corporation v. Swan Car¬ 
buretor Co.. 61 S.Ct. 181, 282 U.S. 
8.97, 75 T:,.Ed. 790—U. S. v. Wooten, 
C.C.A.N.M., 40 F.2d S'S2—Thomas E. 
Basham Co. v. “Lucas, C.C.A.Ky., 30 
P.2d 97, affirming- D.C., 21 F.2d 550— 
U. 'S. V. Edwards, C.C.A.Neb., '23 F.2d 
477—Macomber v. Goldthwaite, C.C. | 
A.Or., 22 P.2d 638—Gulf, C. & S. F. 
Ry. Co. V. Clement Grain Co., C.C.A. 
Tex., 268 F. 535—3 C.J. p 933 note 84, 
p 93'5 note 88. 

(2) The exceptions were required 
to be speciflc, general exceptions be- 
ing insufficient to bring up for re- 
view specific finding^s.—Kansas City 
Marble & Tile Co. v. Penker Const. 
Co., C.C.A.Va., 86 F.‘2d 287—Union 
Bleachery v. U. S., C.C.A.S.C., 79 F.2d 
549—General Motors Co. v. Swan 
Carburetor Co., C.C.A.Ohio, 44 F.2d 
24, affirming-, D.C., Swan Carburetor 
Co. V. General Motors Corporation, 
42 F.'2d 452, and certiorari denied 
General Motors Corporation v. Swan 
Carburetor Co., 51 S.Ct. 181, ■282 U.S. 
897. '75 Ii.Ed. 790—Geo. A. Hormel & 
Co. V. Chicagro, M. & St. P. Ry. Co., C. 
C.A.Minn., 283 F. 9r5—^Arkansas 
Bridgre Co. v. Kelly-Atkinson Const. 
Co., C.C.A.MO., '282 F. 802—8 C.J. p 
936 note 96. 

(3) Moreover, the exceptions were 
required to be timely taken.—First 
ISTat Bank v. U. IS., C.C-A.I11., 102 F. 
2d 907, certiorari denied 59 'S.Ct. 
1088, 307 U.S. 641, 83 L-Ed, 1521, re- 
hearing denied 60 S.Ct 69, 308 U.S. 
9f33, '84 (L.Ed. 527, motion denied 60 
S.Ct 1D90, 310 U.S. 658, 84 L.Ed. 1421 
—Huron College v. Union County 
Trust Cp., C.C.A.S.U., 77 F.2d 609. 

(4) But no exception was neces- 
sary to, raise the question whether 
tlie fjacts found by the court sup- 
ported the judgment or decree.— 
Coggins y. Gregorio, C.C.A.N.M., 97 
F.2d 948—Sanfeliz v. Bank of Nova 
Scotia, C.C.A.Puerto Rico, 74 F.2d 
338—Salt Bayou Drainage Dist v. 
Futrall, C.C.A.Ark., 72 F.'2d ‘940— 
White V. U. S., C.C.A.Okl., 48 F.2d 
178—General Motors Co. v. Swan 


Carburetor Co., C.C.A.Ohio, 44 F.2d 

24, affirming, D.C., Swan Carburetor 
Co. V. General Motors Corporation, 
42 F.'2d 452, and certiorari denied 
General Motors Corporation v. Swan 
Carburetor Co., 61 S.Ct. 181, 282 U. 
S. 897, 75 U.Ed. 790—S. A. Gerrard 
Co. V. American Ry. Express Co., C. 
C.AOhio, '35 F.2d 861—Templar Mo¬ 
tors Co. V. Bay State Pump Co., C.C. 
A.Ohio, 289 P. 24—^City of Cleveland 
V. Walsh Const Co., C.C.AOhio, i279 
F. 57, affirming, D.C., ‘Walsh Const 
Co. V. City of Cleveland, 271 P. 701— 
Philadelphia Casualty Co. v. Fech- 
heimer, Ohio, 220 F. 40*1, 13’6 C.C.A- 

25, Ann.Cas.r917'D, 64—3 C.J. p 942 
note 24. 

(5) Scope and efCect of partlcular 
exceptions in general.—Continental 
Pipe Mfg. Co. V. Poe, C.C.A.Wash., '59 
F.2d 694—Thomas E. Basham Co. v. 
Lucas, C.C.A.Ky., ‘30 F.2d 97, affirm¬ 
ing, D.C., 21 F.2d '550—Blocton Caha- 
ba Coal Co. v. U. S., C.C.A.Ala., 24 P. 
2d ISO, reversing, D.C., Ulttle Caha- 
ba Coal Co. v. U. S.. 15 F.2d '863. 

(6) Exceptions to general findings 
brought up no question for review.— 
Nevins v. U. S., C.C.A.Ind., 95 F.2d 
55f‘3—Welch v. Hassett, C.C.A.Mass., 
90 F.2d 833, reversing, D.C., 15 F. 
Sup^p. 692, and certiorari granted 
Hassett v. Welch, 58 S.Ct. 56, 80'2 

U. S. 674, 82 L.Ed. 521—American 

Surety Co. of New York v. Cotton 
Belt “Levee Uist No. 1 of Phillips 
County, Ark., •C.C.A.Ark., 58 F.2d 234 
—^Stinson v. Business Men's Acci¬ 
dent Ass’n, C.C.A.Okl., 43 P.2d 312— 
Lahman v. Burnes Nat Bank of St 
Joseph, Mo., O.C.A.Neb., 20 F.2d 897. 

Decisions or conclusions of law 

(1) Proper exceptions were usual- 

ly required to preserve for considera¬ 
tion on appeal errors relating to the 
lower courts conclusions of law or 
decision on the facts found.—^Kline- 
line V. U. S., C.C.A.Ky., 85 P.-2d 628 
—Kelley v. U. IS., C.C.A.Ky., 85 F.2d 
■568—Rose v. U. S., C.C.A.Ky., 69 P. 
2d 966—Kansas City 'Life Ins. Co. v. 
Shirk, 'C.C.A.Kan., 50 F.‘2d 1046— 

Thornton v. National City Bank of 
New York, CC.A.N.Y., 4'5 F.2d 127— 
General Motors Co. v. Swan Carbu¬ 
retor Co., C.C.A.Ohio, 44 •P.2d 24, af¬ 
firming, 'D.C., Swan Carburetor Co. v. 
General Motors Corporation, 42 P.2d 
452, and certiorari denied General 
Motors Corporation v. Swan Car¬ 
buretor Co., 51 S.Ct 181, 282 U.S. 
897, 75 L,Ed- 790—3 C.J. p 937 note 
2 . 

(2) The exceptions were required 
to be 'specific.—Geo. A. Hormel ■& Co.- 

V. Chicago M. & St P. Ry. Co., C.C.A. 
Minn., 283 P. 915—^Arkansas Bridge 
Co. V. Kelly-Atkinson Const Co., C.C. 
A.Mo., 282 p. 802. 

(3) Moreover, the exceptions were 
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required to be timely taken.—Pirsi 
Nat. Bank v. U. 'S., C.C.A.IH., 102 F. 
2d 907, certiorari denied 59 S.Ct 
1038, 307 U.'S. 641, 8'3 L.Ed. 1521, re- 
hearing denied '60 S.Ct 69, 308 U.S. 
6i33, '84 L.Ed. 527, motion denied 60 
S.Ct 1090, 310 U.S. 658, '84 'L.Ed. 
14-21—Missouri 'State 'Life Ins. Co. v. 
Langreder, C.C.A.IIL, 87 iF.2d 586— 
Huron College v. Union County Trust 
Co., C.C.A.S.'D., 77 P.2d 609. 

Rsfxisal of court to make special 
findings in a jury waived case was 
not subject to exception.—Fred W. 
Mears Heel Co. v. Walley, C.C.A.Me., 
7'1 P.2d 876, affirming, D.C., Walley v. 
Fred W. Mears Heel Co., 4 'P.Supp. 
277, certiorari denied Fred W. Mears 
Heel Co. v. Walley, 55 S.Ct 122, 29'3 

U. 'S. 605, 79 L.Ed. 696, 

53. Necessity and sufficiency of ex¬ 
ceptions 

(1) Proper exceptions were usual- 
ly required to preserve for consid¬ 
eration on appeal the sufficiency of 
the evidence to sustain the verdict, 
findings, or judgment,—^Maryland 
Casualty Co. v. Jones, Cal., 49 S.Ct 
484, 279 U.S. 7'92, 73 L.Ed. 960, re¬ 
versing, C.C.A., -27 P,2d 521—Eastern 
Shore of Virginia Produce Exchange 

V. New York Cent R. Co., C.C.A.Va., 
97 P.2d 565—Union Bleachery v. U. 
S., C.'C.A.S.C., 79 P.3d 549, 102 A.L. 
R. '204—Wright v. U. 'S., C.C.A.Okl., 
75 P.2d 368—Pocahontas Coal & Coke 
Co. V. Cook, C.C.A.W.Va., 74 F.2d 878 
—Mandel Bros. v. Henry A. 0’Neil, 
Inc., C.C.A.S.L., 69 P.2d 452—General 
Accident Assur. Co. v. Caldwell, C.C. 
A.Cal., 59 F.2d 473—Kansas City 'Life 
Ins. Co. V. Shirk, C.C.A.Kan., '50 P.3d 
1046—U. S. V, Rice, C.C.A.Or., 47 P. 
2d 749—Home Bldg. «fe iSav. Ass'n v. 
New Amsterdam Casualty Co., 'C.O.A. 
Ark., 45 F.2d 9'S9—White Co. v. 
Wells, C.C. A. Ohio, 42 F.2d 460— 
Maryland Casualty Co. v. Jones, C.C. 
A.Cal., .36 F.2d 791—Hessig-Ellis 
Drug Co. V. Grinnell Lithographic 
'Co., C.C.A.Tenn., 33 F.'2d 449—Peo- 
ple’s Bank of Keyser, W.Va. v. In¬ 
ternational Finfince Corporation, C.C. 
A.W.Va., ‘30 F.2d 4‘6, affirming, D.C., 
International Pinance Corporation v. 
People’s Bank of Keyser, 27 F.2d 
5'23, and certiorari denied People’s 
Bank of Keyser, W.Va. v. Interna¬ 
tional Pinance 'Corporation, 49 'S.Ct 
3.52, 279 U.S. '858, 73 L.Ed. '999—As¬ 
sociated Industries Ins’ Corporation 
V. New Amsterdam Casualty iCo., C. 
C.A.Tex., 29 P,2d 278—McMillan v. 
National Wool Warehouse Storage 
Co., C.C.A.Idaho, 28P.2d 793, cer¬ 
tiorari denied 49 S.Ct 2'51, 279 U.S. 
8.36, '73 L.Ed. 984—Gillespie v. Hong- 
kong & /Shanghai Banking Corpora¬ 
tion, C.C.A.fCniina, 2‘3 F.2<^ 670, certio¬ 
rari denied 48 S.Ct 4-20, '276 C-S. 635, 
72 'L.Ed. 74,3—Thompson-Starrett,'Co. 
y- IjSl Belle Iron Works, C.C.A.N-Y., 
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amount of recovery;®^ and a similar rule was ap- 
plied with respect to errors in proceedings before 
referees, masters, and like ofEcers,^^ 

An exception to a judgment in a law action tried 
by the court without a jury, however, presented 
nothing for review.®® 

(4) Motions for New Trial 

A motion for a new trial Is not a condition precedent 
to the taking of an appeal. 

While a contrary rule prevails in some jurisdic- 
tions under state practice, as appears in Appeal and 
Error §§ 352-388, a motion for a new trial is not 
a condition precedent to the taking of an appeal un¬ 
der the federal practiceA^ 

c. Parties 

(1) In general 

(2) Appellants 


(3) Appellees 

(4) Intervention 

(5) Transfer or devolution of interest 

(6) Death of party 

(7) Designation and description 

(8) Defects, objections, and amendments 

(1) In General 

Generally ali parties to the record who appear to 
have any rights or Interests that may be directiy affected 
by a judgment on appeal must be made parties to the 
appeal. 

In the absence of contrary statute or rule of 
court, the general rule is that ali parties to the rec¬ 
ord who appear to have any rights or interests that 
may be directiy affected by a judgment on appeal 
must be made parties to the appeal, or must be given 
notice thereof, and an opportunity of being heard 
and defending their rights.^^ 


17 F.2d 536, certiorari denied 47 S.Ct. 
763, '274 U.'S. 748, 71 UEd. 1330— 
Grainger Bros. Co. v. G. Amsinck & 
Co., iC.C.A-Neb., 15 F.2d 329, certio¬ 
rari denied 47 S.'Ct 572, 27'3 U.S. 768, 
71 L.Ed. 'S82—Garwood v. Scheiber, 
Oal., 246 F. 74, 158 C.C.A. 300, cer¬ 
tiorari denied 38 S.Ot. 427, 247 U.S. 
506, 62 'L.Ed. 124II—SociSt^ Nouvelle 
d’ATmement v. Barnaby, Wash., 246 
F. 68, 158 O-C-A. '294—Security Nat. 
Bank of Sioux 'City, lowa v. Old Nat. 
Bank of 'Battle Oreek, Mich., lowa, 
241 P. 1, 154 'C.'C,A. 1—Kalloch v. 
Hoagland, Tenn., 239 F, 25*3, 152 C. 
C.A. 240—McBride v. Neal, IlL, 214 
F. 966, 131 C.C.A. 2'62—3 C.J. p 942 
note 26. 

(2> iSufHciency of particular excep- 
tions to raise question of sufRcien- 
cy' of evidenbe.—Fierce v. Wyatt, G. 
C.A.Iowa, '8.3 F.2d 892—•'Southern Pac. 
Co. V. 'Smith, G.C.A.Ariz., 83 'P.2d 451 
^Johnson v. First Nat. Bank & 
Trust Co. of Tulsa, 'C.C.A.Okl., 78 P. 
2d 535, affirming, D.C., 8 F.Supp. 788 
—KhltOn V. U. S., C.C.A.C 0 I 0 ,, 67 F.2d 
741—Greenway v. U. S., ‘C.C.A.Colo., 
67 P,2d 738—General Motors Co. v. 
Swan 'Carlpuretor Co., C.'C.A.Ohio, 44 
F.2d 24, 26, afhrming, X).C., Swan 

Carburetor Co. v. Genieral Motors 
Corporation, 42 F.2d 4'52, and certio¬ 
rari, d^ni^d General Motors Corpora-^ 
tion V. Swan Carburetor Co., 51 S. 
GU 181, 28.2 -U.S. 897, 75 L.Ed. 790— 
Maryland Qasualty Co. v. Klicka- 
Ipmber Co., 1 C.G.A.Cal., -41 F.2d 222— 
Thomp^on-Starrett Co, v. 'La Belle 
Iron Works,' 'C.G.A.N.y^;, 17 F.2d 536, 
certio^^ri denied 4 7 iS.Ct. 763, 274 
U.S, 748, .71 L.Ed. 1'330.' ' • 

3 C-Jo!p 943 note 27. 

54- : U.B.T—-City • of Sedalia v. Chal- 
.f-fant, CX:.A.Mo.; 4 F.2di 35'O-^Crock; 
er V. In^ger&oM Ehgineterih^' & Cdn^ 


structing Co., Mich., 249 F. 31, 161 
C.C.A. 91. 

56. U.S.—^Fruit Growers" Express 
Co. V. Piate Ice Co., C.C.A.N.C., '59 
P.2d 605, certiorari denied 53 S.Ct. 
91. 287 U.S. 642. 77 L.Ed., 556. 
Exceptions to report 

(1) Necessity and sufRciency of 
exceptions to report of referee or 
master.—Kansas City Southern R. 
Co. V. Guardian Trust Co., Mo., 36 
•S.Ct. 3.34, ‘240 U.S. 1*6‘6, 60 L.Ed. 579, 
affirming Central Imp. Co. v. Cambria 
•Steel Co., 201 P. 811, 130 C.C.A. 121, 
and 210 F. 696, 127 C.C.A. 184— 
Cromwell v. Skinner, C.C.A.Okl., 62 
F.2d 432, certiorari denied '53 'S.Ct 
785; 289 U.S. 754, 77 UEd. 1498— 
American Surety Co. of New York 
V. James A. Dick Co., C.C.A.N.M., 23 
P.2d 464, certiorari denied 49 S.Ct. 
26, 278 U.S. 624, 73 L.Ed. 545—Evans 
V. Crown Gasoline & Oil Co., Pa., 245 
F. 933, 158 C.C.A. 221—Cable v. U. S. 

: Life Ins. Co., 111., 111 F. 19, 49 C.C.A. 
,216, reversed on other grounds 24 
' S.Ct 74, 191 U.S. 288, 48 .L.Ed. 188— 
3 C.J. p 950 notes 90, 92, 95. 

(2) For purposes of review excep¬ 
tions to a referee’s report could be 
donsidered as equivalent to excep¬ 
tions to rulings of a dis‘trict court 

! sitting without a jury “in the prog- 
ress of the trial.’‘i—Thom'pson-Star- 
i rett Co. V. La Belle: Iron Works, C. 

■ CA-N.Y., 17 F.2d 536, certiorari de¬ 
nied 47 S.Ct 763, 274 U.S. 748, 71 'L. 
Ed. 1330. : 

Exceptions to ruli^s pf court 

Cl) Exceptions to 'the rulings by 
the trial judge on exceptions to 'the 
report of the referee or master were 
; essentiai to review of such i^lings.— 
■City of Cleveiand WaIlsh"Cbnst 
I C^Jo.; C.-G.A.Ohib; ' 279“' P: -5^, affirming 
I Wal^h ' Cbiist Co. vJ' City' of 


Cleveiand, 271 P. 701—^Rutan v. 
Johnson & Johnson, N.J., 231 F. 369, 
145 C.C.A. 363—3 C.J. p 950 note 98. 

(2) The exceptions were required 
to be specific.—Philadelphia Casualty 
Co. V. Fechheimer, Chio, 220 F. 401, 
136 C.C.A. 25. 

58. U.S.—Tramel v. U. S., C.C.A. 

Okl., 5‘6 P.2d 142—^Wyhne v. Fries, 
C.C.A.Ohio, 50 F.2d 761—Meyers v. 
Allen, O.C.A.Neb., 34 F.2d 883— 
Bank of Waterproof v. Fidelity «Sc 
Deposit Co. of Maryland, C.C.A.La., 
299 P. 478, dehying rehearing, 297 
F. 217, certiorari denied Fidelity & 
I>eposit Co. of Maryland v. Bank 
of Waterproof, 45 S.Ct. 98, 266 U. 
S. 618, 69 L.Ed. 471—Blumenfeld v. 
Mogi & Co., C.C.A.Ga., 295 F. 123. 

57. U.S.—American Distilling Co. v. 
Wisconsin Liquor Co., C.C.A.Wis., 
104 P.2d 582, 123 A.L.R. 739. 

“A motion for a new trial is not 
Indispensable to a review of a ruling 
or finding of a federal' cburt or of a 
referee."—Chicago Life Ins. Co. v. 
Tiernan, C.C.A.Kan., 263 F. 325, 330. 

58. U.S.—McLean v. Jaifray, C.C.A. 
Minn., 71 P.2d 743, certiorari de¬ 
nied 55 S-Ct 118, '293 U.S. 602, 79 
L.Ed. 694. 

3 CJT. p 1003 note 45, p 1004 notes 
.46, 47. 

Jtirisdictioual questiou 

•The Circuit court of appeais lias no 
pbwer to hear and determlne a case 
unless ali the parties ^ubstantially 
affected by the judgment or debree 
are brought before it.—^Babcock v- 
Norton, C.C.A.N.Y-, 5 P.2d 153, cer¬ 
tiorari denied Norton v. Babcock,’ 4'5 
S.Ct 509, 268 U.S. 6-89, 69 L.Ed. 1158. 

Purpose of this rule has been stat- 
ed as being that the successful par¬ 
ty may be at liberty to enforce his 
judgmfetili decree, or drder without 
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(2) Appellants 

Under a rule of court so providing, parties interested 
fn a judgment may join in an appeal therefrom, or, 
without sumnnons and severance, any one or more of 
them may appeal separately. 

Under the Federal Rules of Civil Procedure, rule 
74, 28 U.S.C.A. following- § 723c, parties interested 
jointly, severally^ or otherwise in a judgment may 
join in an appeal therefrom; or, without summons 
and severance, any one or more of them may ap¬ 
peal separately or any two or more of them may 
join in an appeal.^^ 


Former practice. , Prior to the adoption of this 
rule of court, and prior to the abolition of the writ 
of error by statute, 28 U.S.C.A. § 861a, the general 
rule, subject to some qualifications, was that all par¬ 
ties against whom a joint judgment or decree had 
been rendered were required to join in a writ of 
error or appeal, unless there had been a severance 
of the parties in interest effected by summons and 
severance, or by an equivalent proceeding appear- 
ing in the record;®® but, where a decree or judg¬ 
ment was several in form and substance and the in- 


delay ag-ainst those parties who do 
not desire to have it reversed, and 
that the appellate court may not he 
required to decide the sarae question 
more than once on the same record. 
—-Lewis V. Sittel, Ind.T., 185 F. 157, 
91 C.aA. 191—Dodson v. Fletcher, 
Ark„ T8 'F. 214, 24 C.'C.A, 69, motion 
denied 79 F. tl29, 24 «C-CA. 4‘66— 
Farmers’ 'Loan & Trust Co. v. Mc- 
Clure, Ark., 78 F. '211, 24 C.iC.A. 66. 

58. U.S.—In re Braker, C.C.A.Ohio, 
127 F.2d 652—In re Barnett, C-C. 
A.N.T., 124 F.2d 1005—''Schaffer v. 
Pennsylvania R. Co., •C.C.A.IIL, 101 
F.‘2d -369. 

Retro active applicatlon 
This rule of court does not apply 
to appeals taken prior to Sept. 16, 
1938, the effective date of the rule.— 
Standard Accident Ins. Co. v. U. S., 
for Use and Benefit of Btringille, C. 
C.AMass., 10,3 F.2d 501—Tighe v. 
Maryland Casualty Co., O.C.A.Cal., 99 
F.2d 7'27, dismissing: appeal, D.'C., 
Maryland Casualty Co. v. Tighe, 24 
F.Supp. 49. 

60. U.S.—-liamb v. Washington Oil 
Co. of Texas, 'C.C.A.Tex., 103 F.2d 
711—^^Standard Accident Ins. Co. v. 

U. S., for Use and Benefit of Strin- 
gille, C.C.A.Mass., 1013 F.2d 501— 
Wire Tie Mach. Co. v. Pacific Box 
Corporation, C.C.A,Cal., 102 F.2d 
643, affirmed 107 F.2d <54—Tighe v. 
Maryland Casualty Co., C.C.A.Cal., 
9’9 F.2d 7'27, dismissing appeal, D. 
C., Maryland Casualty Co. v. Tighe, 
24 F.Supp. 49—^Preston v. Fidelity 
& Ueposit Co. of Maryland, C.C.A. 
Tenn., 9'8 P.2d 430—Mackey v. City 
of Uittle Rock, C.C.A.Ark., 94 F-2d 
546, certiorari denied '58 S.Ct 1056, 
304 U.S. 582, 8-2 U.Ed. »1544—Hud- 
son V. Pacific Trust Goi, €.C.A.Ha- 
waii, 33 F.2d 821—State of Texas 

V. Anderson, Clayton & Co., C.C.A. 
Tex., 9'2 P.2d 104, certiorari denied 
58 B.Ct 265, ‘302 U.S. 747, 82 U.Ed. 
'578, rehearing denied 58 S.Ct. 366, 
302 U.S. 780, 82 L.Ed. 60‘2—Oalcland 
County V. Hazlett, C.C.A.Mich., 87 
F.2d 795—Wells v. Demeter, C.C. 
A.OkL, 84 F.2d 673—Pflueger v. 
Sherman, C;C.A.Hawaii, 75 F.2d 84, 
certiorari denied 56 S.Ct. 94, 296 
U.S. 584, 80 :L.Ed. 413—The IL. 1. 


R. R. No. 18, C.C.A., 67 F.‘2d 290— 
City of Shidler v. H. C. Speer 
Sons Co., C.C.A.Okl., 62 F.2d 544— 
Doran v. Charles D. Kaier Co., C. 
C.A.Pa., 60 F.2d '2'59—H. E. Wolfe 
Const. Co. V. Fersner, ■C.C.A.'S.'C., 
58 P.2d 27—Clarke v. Boysen, C.C. 
A.Wyo., :39 F.2d '800, certiorari de¬ 
nied 51 S.Ct. 75, ‘282 U.S. 869, 75 U. 
Ed. 768—Osage Oil & Refining Co. 
V. Mulber Oil Co., C.C.A.Okl., '38 
P.2d 396—^Axelrod v. Osage Oil & 
Refining Co., C.C.A.Okl., 29 F.2d 
712—American Baptist Homes Mis- 
sion Soc. V. Barnett, C.C.A.N.Y., 26 
F.2d '350, dismissing appeal, D.C., 
Barnett v. Equitahle Trust Co. of 
New York, '21 F.2d 325, and cer¬ 
tiorari denied American Baptist 
Home Mission Soc. v. Barnett, 49 

S. Ct. '28, 278 U.S. 626, 73 U.Ed. 546 
—American Surety Co. of New 
York V. People of State of Colora- 
do, for Use of ‘Little, C.C.A.€olo., 
22 P.2d '624—Norrie v. flLohman, C. 
C.A.N.Y., 16 P.2d 355—Parker v. 
New England Oil Corporation, U.C. 
Mass., 15 F.2d 236—Smith v. Col- 
lins, C.C.A., 12 F.2d 267—Babcock 
V. Norto-n, C.C.A.N.Y., 5 F.2d '153, 
certiorari denied Norton v. Bah- 
cock, 45 S.Ct. '509, 268 U.S. 689, 6'9 
Xi.Ed. 1158—Arkansas Anthracite 
Coal & Uand Co. v. Stokes, C.C.A. 
Ark., '2 P.2d 511—Priest v. Seaman, 
C.C.A.Mo., 266 F. 244—National 
Surety Co. v. Ueflore 'County, C.C.A. 
Miss., 26-2 P. 325, certiorari denied 
40 S.Ct. 58'3, 253 U.S. 490, 64 'L.Ed. 
1028, appeal dismissed 41 S.Ct 447, 
255 U.S. '580, 65 'L.Ed. 796. 

3 C.J. p 1005 note -55, p 1006 'note '58, 
p -1009 note '76, p 1010 note 78, p 
1011 notes 79, '81, p 1012 note 85, 
p 1014 note 87. 

Parties in defanlt 
The rule applied even where some 
of the -parties had suffered a default 
to 'be entered against them.—^Mittry 
Bros. Const Co. v. U. S., for Use of 
Belmont, 'C.C.A.Idaho, 75 P.2d 79, af- 
firming in part D.C., U. S. for Use 
and Benefit of Belmont v. Mittry 
Bros. Const. Co., 4 F.Supp. 216. 

What constLtiited summons and sev- 
eranee or its equlval^t 
(1) Anything in the record which 
showed that the party, not appealing 
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had notice of the appeal a-nd chose to 
abide by the decree was a sufficient 
showing of severance.—^Wire Tie 
Mach. Co. V. Pacific Box Corporation, 
C.-C.A.€al., 102 P.2d 543, affirmed 107 
F.2d 54—Brock v. Fidelity & Ueposit 
■Co. of Maryland, -C.C.A.Ala., 86 F.2d 
345, certiorari denied Fidelity & De- 
posit Co. of Maryland v. Brock, 57 S. 
Ct 610, 1300 U.S. '672, 81 'L.Ed. '878— 
American Baptist Home Mission Soc. 
V. Barnett, C.C.A.N.Y., 26 P.2d '350, 
dismissing appeal, U.C., Barnett v. 
Equitable Trust 'Co. of New York, 21 
P.2d 325, and certiorari denied Amer¬ 
ican Baptist Home Mission Soc. v. 
Barnett, 49 'S.Ct. 28, 278 U.S. 626, 73 
L.Ed. 546—Union Trust Co. v. Beach, 
Ga., 227 F. 36, 141 C.C.A. 584. 

(2) A belated appearance and re- 
quest to join as appellant, however, 
•w-as not equivalent to “summons and 
severance.”—^American Baptist Home 
Mission Soc. v. Barnett, supra. 

(13) The same was true of belated 
appearances and waivers hy the 
omitted parties.—Pflueger v. Sher- 
man, C.'C.A.Hawaii, '7'5 P.2d 84, certio¬ 
rari denied 56 S.Ct. 94, 296 U.S. i5S4, 
80 L.Ed. 413, overruling Richards v. 
American Bank of Alaska, Alaska, 
234 F. 300, 148 C.C.A. 202, certiorari 
denied American Bank of Alaska v. 
Richards, 37 S.Ct. 242, 242 U.-S. 649, 
6-1 L.Ed. 545. 

Iflling of summoxis and, severance 

Summons and severance, or their 
^uivalents, were required to he filed 
in the lower court.—Pflueger v. Sher- 
man, C.C.A.Hawaii, '75 P.2d '84, cer¬ 
tiorari denied 56 S.Ct, 94, 296 U.S. 
584, ISO L.Ed. 413. 

Oa refusal of coparties to join In or 
prosecute appeal 

Where one or more of the coplain- 
tiffs or codefendants refused to join 
in or prosecute an appeal or writ of 
error in which they should all unite, 
on notice or process regularly served, 
or, after having perfected the ap¬ 
peal, abandon it, the others could 
prosecute the proceedings alone.— 
Kelly V. AHen, ■C.C.A.Ariz., 49 F.2d 
876, certiorari denied Allen v. Kel¬ 
ly, 52 S.Ct. 2'3, 284 U.S. '642, 76 'L.Ed. 
546—3 C.J. p 1007 note 69. 
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terest represented by each of the coparties, plaintiff their own interests without joining coparties ad¬ 
or defendant, or by some of them, was separate and judged against by the same judgment or decree, but 
distinet from that of the others, any party who was not United in interest with him or them, and with- 
agg^rieved in his separate interest, or several par- out a summons and severance or the equivalent 
ties who were aggrieved in their united interests, thereof.^l It was not necessary, however, to join 
could appeal or sue out a writ of error separately as parties nominal and useless parties.®^. Thus one 


or jointly, as the case might be, to 

Ferson jointly liaMe for costs 

That a decree made a 'party jointly 
liable for the costs did not require 
him to join in an appeal or to be 
severed.—Hig-bee v. Ohadwick, Tenn., 
220 F. 873, 136 'C.O.A. 317. 

■WTiether a decree was joint, pre- 
cluding- appeal by one of several de- 
fendants only, was determined by 
the face of the decree.—City of ‘Shid- 
ler V. H. C. Speer & 'Sons Oo., C.C.A. 
Okl., 62 F.2d '544. 

01. U.S.—Brock V. Fidelity & De- 
posit 'Co. of Maryland, C.O.A.Ala., 

86 F.2d 34'5, certiorari denied Fi¬ 
delity & Deposit Co. of Maryland 
V. Brock, 57 S.Ct. 610, '300 U.S. 67'2, 

81 'li.Ed. 878—'Martin v. National 
Surety Co., C.C.A.Mo., '85 F-2d 13'5, 
certiorari granted 57 S.Ct. t232, 2'99 
U.S. 536, >81 'L.Ed. 395, and affirmed 
57 S.Ct. '531, 300 U.S. 588, 81 L.Ed. 
822—Norristown-Penn Trust Co. v. 
Cole, C.C.A.Tex., 80 F-2d 88‘8, cer¬ 
tiorari denied Cole v. Norristown- 
Penn Trust Co. V. Cole, 56 S.Ct. 
670. 2'97 U.S. 723, '80 'L.Ed. 1007— 
Mittry Bros. Const. Co. v. U. S., 
for Use of Belmont, C.C.A.Idaho, 

75 P.2d 79, afflrming in part, D.C., 

U. S. for Use and Benefit of Bel¬ 
mont V. Mittry Bros. Const. Co., 4 
F.Supp. 216—^New Jersey Zlnc Co. 

V. Sing-master, C.C.A,N.Y., 71 F.2d 
277, modifyingr, D.C., 4 F.Supp. 967, 
and certiorari denied Singmaster v. 
New Jersey Zinc Co., 55 'S.Ct. 106, 
293 U.S. 591, 79 L.Ed. 6'85—Broth- 
erhood of Locomotive Engineers 
Securities Corporation of New 
York V. W. L. Shepherd 'Lumber 
Co., ’C.'C.A.Fla., 51 F.2d 15'3^1arke 
V. Boysen, C.C.A-Wyo., 39 P.'2d 8.00, 
certiorari denied 51 ‘S.Ct. '75, 282 

U. S. 869, 75 L.Ed. 768—Osage Oil 
& Refining Co. v. Mulber Oil Co., 
C.C.A.Okl., 138 F-2d 396—Axelrod v. 
Osage Oil & Refining Co., C.C.A. 
Okl., (29 P.2d '7.12—Hart v. Wiltsee, 
C.'C.A.Mass., 16 F.2d 838, denying 
motion, >0.0., Parker v. New Eng- 
land Oil Corporation, 4 P.2d '392, 8 
F.2d 392, and 13 P.2d 158, all of 
which are vacated, C.C.A., Hart v- 
Wiltsee, 19 F.2d 903, certiorari de¬ 
nied Wiltsee v. Hart, 4>8 S.Ct. 119, 
275 U.S. 559, 72 L.Ed. 426—Norrie 

V. Lohman, C.-C.A.N.Y., 16 P.2d 355 
—Adamson v. Black Rpck Power & 
Irrigation Co., 'C.C.A.Wash., 12 F.2d 
'4'37—Union Cent. Life Ins. Co. v. 

I. Baer Co., C.C.A.La., lO F.2d 153 
—^National tSurety Co. v. Leflore 
County, Miss., C.C.AMiss., 26*2 F. 


protect his or | whose interest 

325, certiorari denied 40 S.Ct. 583, 
253 U.S. 490, 64 L.Ed. 1028, and 
appeal dismissed 41 S.Ct. 147, 2'55 
U.S. .580, 65 L.Ed. 796—Conn v. 
Drew, Tex., 250 F. '852, 16'3 C.C.A. 
166—Orleans-Kenner Electric Ry. 
Co. V. Dunbar, La., 218 F. 344, 134 

C. C.A 15'2, certiorari denied Dun¬ 
bar V. Orleans-Kenner Electric Ry. 
Co., 85 S.Ct. 418, -238 U.S. '605, 59 
L.Ed. .1485—'Columbia River Pack- 
ers’ Ass’n v. 'McGowan, Wash., 217 
F. 196, 133 C.C.A. 190. 

D.C.—Robison v. Washington Ry. & 
Electric Co., ‘258 F. 515, 49 App. 

D. C. 43. 

3 C.J. p 1007 note 68, p 1008 note 71. 

Decree several in. fact, although joint 
in form 

As a decree may be several in fact 
and in law, although it be apparent- 
ly joint in form, the failure to unite 
as a party to an appeal one whose in¬ 
terest was clearly separate and dis¬ 
tinet from that of the party appeal- 
ing was not error.—State of Texas v. 
Anderson, Clayton & Co., C.C.ATex., 
9.2 F.2d 104, certiorari denied 58 S. 
Ct. 265. 30-2 U.S. 747, 82 L.Ed. 578, 
rehearing denied 58 iS.Ct. '366, 302 
U.S. 780, 82 L.Ed. 602—Pederal In- 
termediate Credit Bank of Omaha v. 
L’Herisson, C.C.AJS.D., 33 F.2d 841. 

Aetion against bank and stockholders 

In a suit against a bank and stock¬ 
holders to enforce a debt and stock¬ 
holders' liability, defendants’ liability 
being several and not joint, a decree 
against them could be appealed from 
by one or more without joining the 
others.—Hightower v. American Nat. 
Bank of Maeon, 'C.C.A.Ga., 276 F. 371, 
affirmed 44 S.Ct. l^S, 263 U.'S. 351, 6S 
L.Ed. as 4. 

TtTLStees and tax collector where is- 
eues xinrelated 

Where, in a suit by a beneficiary of 
a trust against the trustees to en join 
them from paying an Internal reve- 
nue tax, the collector was subse- 
quently brought in and an injunction 
sought to restrain collection of the 
tax, the latter issue was so unrelated 
to the former that on an appeal by 
the collector a summons and sever¬ 
ance, or notice to the trustees, was 
not necessary,—Reinecke v. Peacock, 
C.'C.A.I11., .3 F.’2d 58'3, certiorari de¬ 
nied Peacock v, Reinecke, 45 S.Ct. 635, 
268 U.S. 699, '69 L.Ed. 1164. 

Parties in defanlt 

Where the judgment was essential- 
ly several in nature, it was not neces- 
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v3lS in no way adjudged, although 

sary to join as parties persons who 
had suftered a default.—New York 
Trust Co. V. Island Oil & Transport 
Co.. C.C.A.N.Y., 33 F.2d 104, 79 A.L. 
R. 1007—3 C.J. p 1005 note '51 [a]. 

02. U.S.—^^Lamb v. Washington Oil 
'Co. of Texas, C.'C.A.Tex., aOS F.2d 
711—Queenan v. Mays, C.C.A.Okl., 
90 P.2d 525, certiorari denied 
Board of Com'rs of Creek County, 
Okl. V. Mays, 58 S.Ct. 45, 30*2 U.S. 
724, '82 L.Ed. 559—Brock v. Fideli¬ 
ty & Deposit Co. of Maryland, C. 
C.A.Ala., 86 F.2d 84'5, certiorari 
denied Fidelity & Deposit Co. of 
Maryland v. Brock, 57 S.Ct. 610, 
300 U.S. 672, 81 L.Ed. 878—Martin 
V. National 'Surety Co., C.C.AMo., 
85 F.2d 135, certiorari granted 57 
S.Ct. 232, 299 U.S. 5'36, 81 L.Ed. -SSo, 
affirmed ‘57 S.Ct. 531, '300 U.S. 588, 

81 'L.Ed. 8'22—Dugas v. American 
Surety 'Co. of New York, C.C.ALa., 

82 F.-2d 953, certiorari granted 57 
S.'Ct. 47, 299 U.S. 532, 82 L.Ed. Z&l, 
affirmea 57 S.Ct. 515, 300 U.S. 414, 
8‘2 L.Ed. 720, rehearing denied 57 
'S.Ct. 787, 301 U.S. 712, 81 L.Ed. 
1365—Axelrod v. Osage Oil & Re- 
fllning Co., C.C.A.Okl., 29 P.2d 712 
—Mathis V. Hemingway, C.C.A. 
Ark., 24 F.2d 951—Prince v. Mc- 
Laughlin, C.'C.A.Mass., 16 F.2d 886, 
certiorari denied Mc'Laughlin v. 
Prince, 47 S.'Ct. 658, 274 U.S. 746, 
71 L.Ed. a3'27, and 47 S.Ct. 763, 71 
L.Ed. 1341—Higbee v. Chadwick, 
Tenn., 220 F. 873. i;36 C.C.A '317. 

3 C.J. p 1006 note 56. 

XTnited States inarshal 

WTiere plaintiff sued to enjoin the 
assignees of a judgment, as well as 
the United States marshal, from fur- 
ther proceeding under an exeeution 
issued on the judgment, whereby it 
was sought by the assignees to exer- 
cise a claimed right of redemption of 
real property which once had be- 
longed to the judgment debtor, an 
appeal by the assignees from an ad¬ 
verse judgment would not be dis¬ 
missed, because the marshal did not 
join, since the assignees were the 
real parties in interest—Benedict v. 
Setters, C.C-A.Colo., 261 F. 492. 
Showing as to interest reotnired 
Where a joint judgment was en- 
tered against a public contractor and 
surety, and surety alone appealed 
without su^mmons and severance, 
contention that nonjoinder pf con- 
struction company was not fatal to 
jurisdiction of appellate court be- 
cauSe company had only a nominal 
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made a party to the suit below, was not required to 
be made a party. 

(3) Appellees 

Generally ali parties whose interests will be affected 
hy a reversal or modification of the Judgment below 
jmust be made appellees. 

The general rule is that all parties in favor of 
whom a judgment or decree has been rendered be¬ 
low, or who are interested in having such judgment 
or decree sustained, or whose interests will neces- 
sarily be affected by a reversal or modification of 
such judgment or decree, must be made appellees.64 
This rule has been applied to lienors, where a judg¬ 
ment places all mechanics’ liens on an equality, and 
one lienor appeals, seeking to obtain priority;®^ in 
some cases to parties who are in default or have 
confessed judgment in the court belowto debt- 
ors, creditors, and claimants;®^ to parties in a rep- 
resentative or ofHcial capacity, such as receivers^S 
or assignees in bankruptcy or insolvency and to 
purchasers at judicial sales.70 Mere nominal par¬ 
ties, however, or parties who have no interests that 
can be affected by the judgment on appeal are not 


necessary parties.'^^ The same is generally true of 
persons who were not parties below and who are not 
parties to the judgment, although interested in the 
judgment as rendered.^^ Consequently a mere stake- 
holder whose liability has been fixed by stipula- 
tion,'^^ or one against whom no relief could be 
granted under the pleadings,'^^ need not be made a 
party. 

(4) Intervention 

Intervention by persons who were not parties In the 
court below is generally denied. 

It is not the practice of the circuit courts of ap¬ 
peals to allow intervention by persons who were not 
parties in the court below ;75 and hence intervention 
is generally denied,76 particularly where the inter¬ 
vention raises new issues.77 

(5) Transfer or Devolution of Interest 

Where a party to an appeal has transferred or other- 
wise lost his interest in the appeal, the person acquiring 
such interest may usually be substituted in his place. 

Where the interests of a party to an appeal de¬ 
volve on another, either by operation of law or by 


interest was without merit, where 
there was nothing’ to show what the 
interest of either party affected by 
the judgment was.—^Standard Acci¬ 
dent Ins. <00. V. U. S., for Use and 
Benefit of 'Stringille, C.C.A.Mass., 10'3 
F.2d 501. 

03 - Xr.S.—Axelrod v. Osage Oil & 
Reflning Co., CC.A.OkL, 29 P.2d 
712—^Arkansas Anthracite Ooal & 
Ciand CJo. V. Stokes, CC-A-Ark., 2 F. 
2d 511, 

©i. U.S.—Interstate Oil Co. v. 
Gormley, C.C.A.Cal., 105 P.2d 431, 
certiorari denied 60 S.Ct. 383, 308 
U.S. 626, 84 ^Li.Ed. 522, rehearing 
denied 60 S.Ot. '512, 309 U.S. 694, 84 
L.Ed. 1035. 

3 C.J. p 1014 note 90, 

Defendants iu. error 

Prior to the abolition of the writ 
of error by statute, '28 U.iS.C.A. § 861 
a, the same general rule applied as 
to defendants in error.—Teel v. Ches- 
apeake & O. Ry. -Co. of Virginia, Ky„ 
204 P. 9il4, 1*23 C.-C.A. 210. 

In proceedings for revlew hy an 
intervener, other interveners and 
parties whose rights are eo involved 
as.to be affected by the resuit of the 
appeal sh,ould be joined as, .s-ppellses. 
—Kidder v. Fidelity Ins., Trust & 
Safe-Deposit Co., 111., 10'5 F. J8.21 44 
C.C.A. 59i 

05 . XlJS.--rijray v. Havemeyer, Neb., 
6'3 F. 174, 3 C.C.A. 497, 

08 . U.S.—American 'Loan & Trust 
Co. V. Clark, aMeb., 83 F. 2-30, !27 C 
C.A. 522. 

07 . U.S.—W^ce Development ’ Co. v. 


Auburn-Fuller Co., C.C.A.Cal., 71 
P.2d 706—'Seaboard Nat. Bank v. 
Rogers' Milk Products Co., C.C.A. 
N.T., 16 F.2d 271. 

'3 C.J. p 1015 note 94. 

68. U.S.—Edwards v. Holland Bank¬ 
ing Co., C.C.A.MO., 75 P.2d 713, set- 
ting aside, D.C., Holland Banking 
Co. V. Continental Nat. Bank of 
Jackson County at Kansas City, 
Mo., 9 P.Supp. 986—Bennett v. 
iLangworthy, C.C.A.Mo., 49 F.2d 574 
I —Ex parte Equitable Trust Co. of 
New York, Cal., 231 F. 571, 145 O. 
C.A. 4'57, reversing, D.C., Equitable 
Trust Co. of New York v, Western 
Pac. Ry. Co., ‘231 P. 478. 

3 C.J. p 1016 note 3. 

Q-eneral creditors of a receivershlp 
estate are sufldciently represented ‘by 
the receiver in appellate proceedings. 
—Koppel Industrial Car & Equip- 
ment Co. v. 'Lee, C.C.A.Puerto Rico, 
3 P.'2d 886. 

63. U.S.—Mead V. Platt,'C.C.N.Y. 17 
F. 509. 

70. Appeal from. order oonfirmlng 
sale 

The purchaser at a judicial sale is 
a necessary party to an appeal from 
the order of confirmation.—Inter¬ 
state Oil Co. V. Gormley, C.C.A.Cal., 
105 P.2d 4'31, certiorari denied 60 S, 
Ct. 383, 308 U.S. 6.-26, ^4 L.Bd. 522, 
rehearing denied 60 'S.Ct, 51-2, ,'30'9 U 
S. 694, 84 'L.Ed. lOS-S—MdLean v. 

Jaffray,. C.C.A.Minn., 71 F.2d 743, cer¬ 
tiorari denied. 55 S.Ct 118, 293 U.S. 
602, 79 L.Ed. 694—Taylor v. Logan 
Trust 'Co., C'C.A.Ark., 289 F. 51. 

71. U.S.—U. S. Fidelity & GuarantyJ 

2^ 


Co. V. Sweeney, C.'C.A.Mo., 80 F.2d 
2’35—iLillard v. Lonergan, 'C.C.A. 
Kan., 72 F.2d 865, certiorari denied 
Lonergan v. Lillard, 55 S.Ct 147, 
293 U.S. 615, 79 L.Ed. 704. 

3 C.J. p 1017 note 11, p 1018 note 17. 

72. U.S.—Galveston, H. & N. Ry. 
Co. V. House, Tex., 102 F. 112, 42 
C.C.A. 205. 

3 C.J. p 1017 note il2. 

73. U.'S.~Osage Oil & Reflning Co. 
V. Mulber Oil Co., C,'C.A.Okl., 38 F. 
'2d 396. 

74. U.S.—U. S. V. Exploration Co., 
Colo., 20*3 'P. 3'87, 121 C.C.A. 491, 
reversing, C.C., 190 F. 405. 

75. U.S.—Wenborne-Karpen Dryer 
Co. V. 'Cutler Ury Kiln Co., C.C.A. 
N.Y., 292 F. 8’61, denying petitions, 
290 F. ‘625, reversing U.C., 2'8i5 P. 
73, and certiorari denied Wen- 
bourne-Karpen Dryer Co. v. Cutler 

' Dry Kiln Co., 44 S.Ct 36, 26,3 U.S. 
708, 68 L.Ed. '517. ' 

“Intervention in an appellate court 
is certainly unusual."—Morin v. City 
of Stuart, C.€.A.Fla., 112 F,2d 586. 

76. U.S.—Stepp V. McAdams, 'C.C.A. 
"Cal., 88 P.2d 925—Guaranty Trust 
Co. of Ne-yvr York v. Minneapolis & 
St. L. R. Co., C.C.A.Minn., 36 ,'P.‘2d 
7'47, modifying, D.C., 3.3 F.2d '5T3, 
and certiorari denied 'SO 'S.Ct 497, 
'281 U.S. 756, 74 L.Ed. 1166—Veitia 
V. Fortuna Bstates, Puerto Rico, 
240 F. 256, 153 C.C.A. 182. 

3 C.J. p 1029 pote 94. 

77. U.S.—Morin v. City ,of Stuart, 
C.C.A.Pla., li2 P.2d '5’85—Scrugham 
V. Shoup, Pa., 256 P. 325, il67 C.C.A. 
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act o£ the parties, a persoii acquiring such interests 
will usually be allowed to be substituted and to pros¬ 
ecute or defend the appeal in place of the original 
partyJ^ Thus in a proper case and on proper pro- 
cedure the court will usually permit the substitu- 
tion of an assignee of the cause of action;'^^ of the 
successor of a Corporation which has been dissolved 
by expiration of its charter or otherwise;^® or of 
the successor of a party in an official or representa- 
tive capacity who has been removed or has resigned, 
etc., such as a receiverSi or a public officer.^^ 

(6) Death of Party 

On the death of a party to the action pending appeal, 
his personal representative generally may be made a 
party to prosecute or defend the suit. 

Ordinarily an appeal to the Circuit court of ap- 
peals will not abate upon the death of a party aft- 
er it has been taken. In such a case, the executor 
or administrator of decedent generally may be made 
a party to prosecute or defend the suit.^3 

(7) Designation and Description 

Mere clerical or ImmateriaI errors in describing par¬ 
ties to an appeal are not fatal. 


Mere clerical or immaterial errors Jn naming or 
describing the parties to an appeal, which cannot 
mislead, are not sufficient cause for dismissal.^^ 

(8) Defects, Objections, and Amendments 

MateriaI defects as to parties on appeal require a 
dismissal of the appeal uniess they may be and are cured 
by amendment or waiver. 

As a rule the joinder of a person not a party to 
the action below or not interested or necessary, as 
an appellant, will not invalidate an appeal as to the 
proper parties.^^ 

Non joinder. As a rule, uniess joinder is 'essen- 
tial to the jurisdiction of the circuit courts of ap- 
peals, the nonjoinder of parties, either as appellants 
or as appellees will generally have no further effect 
than to preclude any investigation or adjudication 
which will affect the rights and liabilities of the par¬ 
ties not joined, but will have this effect.^® It is oth- 
erwise, however, if the defect is jurisdictional, in 
which case the appeal, as a rule, will be dismissed,^'^ 


78. U.S.—Sumpter Lumber Co. v. 
Sound Timber Co., Wash., 257 P. 
40S, 410, 168 C.C.A. 448, quotinff 

Corpus Juris. 

Sffect of deuial iu trial court 

A Circuit court of appeals has ju¬ 
risdiction to entertain an original ap- 
plication for substitution of parties 
in a suit which has been brought in- 
to that court by appeal, regardless 
of the action of the district court in 
denying a similar application.— 
Sumpter 'Lumber Co. v. 'Sound Tim¬ 
ber Co., Wash., 257 F. 408, 168 C.C. 
A. 448. 

79. U.-S.—Wire Tie Mach. Co. v. Pa¬ 
cific Box Corporation, C.C.A.Cal., 
102 F.2d 543, aifirmed 107 P.'2d 54— 
F. A. Mfg. Co. V. Hayden & 'Clem- 
ons, C.C.A.Mass., 273 F. 374. 

3 C.J. p 1032 note 15. 

80. U.S.—Atkins v. W. A. Harriman 
& Co., C.C.A., '6'9 P.‘2d 66. 

81. U.S.—Myers v. Canton Nat. 

Bank of Canton, C.C.A.Ill., 109 F.2d 
'3i: 

Substitutlou uot required 

Where original pleading, in suit 
against bank, named receiver as a 
defendant, appeal .was addressed to 
both bank and. receiver, appeal bond 
ran to them, copy of contents of reb- 
ord was served bn their counsel, and 
there was no withdrawal of counsel 
for either of defendants, appeal 
would not be dismisSed. because of 
failure to make successor r&ceiver a 
party to the appeal.—Myers v. Can¬ 
ton ^I^at. Bank of Ca,u|:on, sujjra. 


82. U.S.—Gile V. Duke, C.C.A.Or., 5 

P.2d 952. 

Abolitiou of ofUces of public ofS- 
cials resulting in lack of parties de¬ 
fendant held to require dismissal of 
appeal where there was no substitu¬ 
tion of parties.—Judith B. Nieva & 
Co., S.-^C. V. Domenech, C.C.A.Puerto 
Rico, 83 F.2d 981. 

83i Plaiutiff’s widow was not enti- 
tled to substitution as appellee on 
suggestion of plaintiff's death pend¬ 
ing defendanfs appeal, where she 
had not applied for letters testamen- 
tary or of administration.—Madden 
V. "La Cofske, C.C.A.Ariz., 72 F.2d 
602. 

Delay in substitution of adminis- 
tratrix of estate of plaintift who died 
subsequent to rendition of judgment 
was not ground for dismissal of de¬ 
fendanfs appeal where such delay 
was occasioned by failure of admin- 
istratrix to inform defendant of her 
appointment.—U. S. v. Hibbard, C.C. 
A.Idaho, 83 F.2d 785. 

Writ of error taien by trustee 

Writ of error taken out by plain- 
tifC, "D. R. Howard, trustee,” was 
held not taken by him as sole trus¬ 
tee, so as to have been abated by his 
death, and hence it could be revived 
in the name of his personal adminis¬ 
tra tjor.—-Howard v. (Leete, Ky., 257 F. 
918, 169 C.C.A. 68. 

84. U.S.—Pitcaifn v. Fisher, C.C.A. 
lowa, 78 F.2d 649. 

86. U.'S.—U. S. V. Dieckmann, C.C.A. 

Ind., 101 F.2d 421. I 

269 


■Writ of error 

The same rule applied in the case 
of a writ of error prior to the aboli- 
tion of that writ by statute, 2'8 U.-S. 
C.A. § 861a.—Thomas v. Green 
County, Ky., 146 P. 969, 77 C.C.A. 
487. 

86. U.S.—Epstein v. Goldstein, C.C. 
A.N.T., 118 F.2d 7'B. 

XTuinterested or formal parties 

The objection of defect of parties 
is not available on appeal in a case 
where the omitted parties are not in¬ 
terested in the resuit of the proceed- 
ings.—-Lamb v. Washington Oil Co. 
of Texas, C.C.ATex., 103 P.2d 711— 
3 C.J. p 10'3'5 note 51. 

87. U.S.—^Partridge v. Clarkson, C. 
C.A.Mo., 72 F.2d 108—Copland v. 
Waldro-n. 133 F. 217, 66 C.C.A. 271. 

3 C.J. p 1035 note 52. 

Furchaser at judlcial sale 

Appeal from order confirming judi- 
cial sale was dismissed where pur- 
chaser at such sale was not made a 
party.—Interstate Oil Co. v. Gormley, 
C.C.A.Cal., 105 F.2d 431, certiorari 
denied «0 S.Ct. 383, ;308 U.S. 626; '84 
L.Ed. 622, rehearing denied 60 S.Ct. 
512, 309 U.S. 694, '84 LEd. 10^5— 
In re Miller, C.C.A.Ohio, 101 F.'2d 
748, certiorari granted Miller v. Hat- 
fleld, eo S.Ct. 102, 308 U.S. 534, 84 'L. 
Ed- 450, and reversed on other 
grounds 60 S.Ct. 374, 309 U.S. 1, '84 
‘L.Ed. 535, mandate conformed tb 'C. 
C.A, In re Miller, 111 F.2d -28—Mc- 
'Lean v. Jaffray, C.C.A.Minn., 71 P.2d 
743, certiorari denied 5=5 S.Ct. 11*8, 
1293 U.S. 602, 79 L.Ed. 694. 
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unless, as will appear, the defect may be and is cured 
by amendment or waiver. 

Withdrawal. Where several persons have ap- 
pealed, any one of them, unless he is a necessary 
party, may be stricken as a party to the appeal at 
his own request.s^ 

Amendments. Such defects in appellate proceed- 
ing-s as those arising- from the nonjoinder or mis- 
nomer of parties are usually amendable in the Cir¬ 


cuit courts of appeals,^^ unless the defect is juris- 
dictional and fatal,^^ or unless there are other cir- 
cumstances rendering an amendment improper.^i 
Accordingly an omitted appellee usually may be 
brought in by amendment after the statutory time 
for appeal has expired;^^ but the defect of nonjoin¬ 
der of a necessary appellant is not one which can 
be cured by amendment after the expiratioii of the 
time to appeal,since to allow such party to join 


Nonjoinder of parties jointly lialDle 

(1) Under the former practice, un¬ 
less a sufficient cause -was ‘shown for 
the nonjoinder of ali parties a&ainst 
whora a joint judg-ment or decree had 
been rendered, the writ of error or 
appeal would be dismissed, unless 
there had been a proper summons 
and severance or its e<iuivalent— 
Standard Accident Ins. Uo. v. U. S., 
for Use and Benefit of Stringille, O. 
CA.Mass., 103 F.2d 501—Wire Tie 
Mach. Co. V. Pacific Box Corporation, 
C.C.A.Cal., 102 F.2d 543, affirmed 107 
F.2d 54—Tig-he v, Maryland Casualty 
Co., C.C.A.Cal., 99 F.2d 727, dismiss- 
ing appeal, OD.C., Maryland Casualty 
Co. V. Tighe, 24 F.Supp. 49—Queenan 
V. Mays, C.C.A.Okl., 90 F.2d ‘525, cer¬ 
tiorari denied ‘Board of Com’rs of 
Greek County, Okl. v. Mays, 5^8 S.Ct. 
45, 302 U.S. 724, 8‘2 'L.Ed, 559—Wells 
y. Demeter, C.C.A.OkL, 84 F.2d 67i3— 
Pflueger v. Sherman, C.C.A.Hawaii, 
75 F.2d '84, certiorari denied 56 'S.Ct. 
94, 296 U.S. 584, 80 iL.Ed. 413—Mittry 
Bros. Const. Co. v. U. S., for Use of 
Belmont, C.C.A.Idaho, 75 P.-2d 79, af- 
flrming in part, D.C., U. S. for Use 
and Benefit of Belmont v. Mittry 
Bros. Const. Co., 4 F.Supp. 216—Doli 
V. Blasius, 0,C.A.N,J., 69 P.2d 225— 
Spurway v. Walker-Skagseth Fpod 
Stores, C.C.A.Fla., 68 F.2d 735—The 
'D. L R. R. No. 18, C.C.A., 67 F.2d 290 
—'City of Shidler v. H. C. Speer & 
Sons Co., C.C.A.Okl., 62 F.2d 544— 
Doran v. Charles D. Kaier Co., C.C.A. 
Pa., 60 F.2d 259—Babcock v. Norton, 
C.C.A.N.Y., 5 P.'2d r53, certiorari de¬ 
nied Norton v. Babcock, 45 S.Ct. 509, 
2*68 U.S. 68*9, 69 'L.Ed. 1158—Arkan- 
sas Anthracite Coal & 'Land Co. v. 
Stokes, C.C.A.Ark., 2 P.2d 511—Na¬ 
tional Surety Co. v. Leflore County, 
Miss., C.C.A.Miss., 262 F. 325, certio¬ 
rari denied 40 S.Ct. 68*3, 253 U.S. 490, 
64 'L.Ed. 1028, appeal dismissed 41 
S.Ct. 447, 255 U.S. '580, 65 D.Ed. 796 
—'3 C.J. p 1935 note 52. 

(2) The question of lack of joinder 
of parties appellant was jurisdic- 
tional, and would, therefore, be con- 
sidered, even though it.had not been 
raised by counsel.—Federal Interme- 
diate Credit Bank of Omaha v. 
Li"Herisson, C.C.A-S.D., '3*3 F.2d 841. 

(3) Necessity of joining in appeal 
parties against whona joint judgment 
or decree has been rendered see su¬ 
pra § 292 c 02). 


88. U.S.—Fulton Nat. Bank of At¬ 
lanta V. Gormley, C.'C.A.Ga., 99 F. 
‘2d 464. 

89. U.S.—National Surety Co. v. 'Le¬ 
flore County, Miss., C.C.A.Miss., 262 
F. 325, certiorari denied 40 S.Ct. 
5S3, 253 U.S. 490, 64 L.Ed. 1028, ap¬ 
peal dismissed 41 -S.Ct. 447, <255 U. 
S. 580, 65 L.Ed. 796—Browning v. 
Boswell, Va., 209 F. 788, 126 C.C. 
A. 512. 

'3 C.J. p 1036 note 6'8. 

Appellees 

Where a defect in 'parties on ap¬ 
peal to the Circuit court of appeals 
is in those parties who should have 
been served with citation as appel¬ 
lees, and the petition for appeal is 
timely and otherwise properly al- 
lowed, citation may he issued and 
served subsequently to ob.tain juris- 
diction of a necessary appellee, if 
timely application is made therefor. 
—Interstate Oil Co. v. Gormley, C.C. 
A.Cal., 105 P.2d 431, certiorari denied 
60 :S.Ot. :383, 308 U.S. 626, 84 L.Ed. 
522, rehearing denied '60 S.Ct. '512, 
309 U.'S. 694, 84 L.Ed. 103'5. 
Discretlon of court 

The issuance of a citation to ob- 
tain jurisdiction of a necessary ap¬ 
pellee not previously made a party 
to.the a'ppeal is within the discretion 
of the Circuit court of appeals, and 
the citation will not be issued unless 
there is merit in appellanfs conten- 
tions.—Interstate Oil Co. v. Gormley, 
supra. 

SflCode of ameudmeut 

Prior to the abolition of the writ 
of error by statute, 28 U.S.C.A. § 
S61a, defects as to parties were 
generally curable 'by amendment of 
the writ of error and the issuance of 
a new citation.—Teel v. Chesapeake 
& O. R. Co., Ky., '204 P. 914, 123 C.'C. 
A. 210. 

90. U.S.—American Baptist Home 
Mission Soc. v. Barnett, C.C.A.N. 
Y., 26 F.2d 350, dismissing appeal, 
D.C., Barnett v. Equitable Trust 
Co. of New York, 21 F.‘2d ‘325, and 
certiorari denied‘American Baptist 
Home Mission Soc. v. Barnett, 49 
-S.Ct. 28, 278 U.S. 626, 73 L.Ed. 546. 

3 C.J. p 1037 note 63. 

Ameudmeut uot authorlzed by stat¬ 
ute 

I Defect in appeal by two of threej 
1 defendants, against whom joint de-j 
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cree had been rendered for failure 
to join third defendant in appeal or 
procure order' of severance, could not 
be cured under Rev.St. § 1005, 28 U. 
S.C.A. § 873, providing for amend¬ 
ment of, writ of error.—^^Babcock v. 
Norton, C.C.A.N.Y,, 5 P.2d 15'3, cer¬ 
tiorari denied Norton v. Babcock, 45 
S.Ct. 509, 268 U.S. 6S9, 69 L.Ed. 1158 
—3 C.J. p -1037 note 59. 

91. U.S.—Interstate Oil Co. v. 
Gormley, C.C.A.Cal., 105 P.2d 431, 
certiorari denied 60 S.Ct. 383, 308 

U. S. 626, '84 L.Ed. 522, rehearing 
denied '60 S.Ct. 512, '309 U.S. '694, 
84 'L.Ed. 1035. 

92 . U.S.—^American Baptist Hoane 
Mission Soc. v. Barnett, C.C.A.N.Y., 
26 P.2d 350, dismissing appeal, D. 
C., Barnett v. Equitable Trust Co. 
of New York, 21 P.2d 325, and cer¬ 
tiorari denied American Baptist 
Home Mission Soc. v. Barnett, 49 
S.Ct. 28, 278 U.S. 626, 73 L.Ed. 646 
—Hart V. Wiltsee, 16 P.2d 838, de- 
nying motion, D.C., Parker v. New 
Bngland Oil Corporation, 4 P.2d 
392, 8 P.2d 392, and 13 F.2d 158, ali 
of which are vacated, C.C.A., Hart 

V. Wiltsee, 19 F.2d 903, certiorari 
denied Wiltsee v. Hart, 48 S.Ct, 
119, 275 U.S. 559, 72 L.Ed. '426— 
Clinchfield Fuel Co. v. Titus, S.C., 
226 iP. 574, 141 C.C.A. 3'30—Teel v. 
Chesapeake & O. Ry. Co. of Vir¬ 
ginia, Ky., 204 F. 914, 123 C.C.A. 
210 . 

3 C.J. p 1037 note 6:3. 

93. U.S.—American Baptist Home 
Mission Soc. v. Barnett, C.C.A.N.Y., 
26 F.2d '350, dismissing appeal, D. 
'C., Barnett v. Equitable Trust 'Co. 
of New York, 21 F.2d '325, and cer¬ 
tiorari denied American Baptist 
Home 'Mission -Soc. v. Barnett, 49 
S.Ct. 28, 278 U.S. 626, 73’'L.Ed. 546. 

3 C.J. p -1037 note 63. 

But there is authority to the con- 
trary where the omitted party volun- 
tarily appears and submits himself 
to the appellate cdurfs jurisdiction. 
—The 'Seguranca, La.,. 2-50 P. 19, 162 
C.C.A. 191—-The Mary B. Curtis, Tex., 
250 F. 9, 162 C.C.A. 1'81, certiorari de¬ 
nied D. W. Ryan Towboat Co. v. 
Bowers 'Southern Dredging Oo., 38 S. 
Ct. '580, 247 U.S. '514, 62 L.Ed.* 12413. 
Writ of error 

The text rule applied in the case 
of a writ of error prlof to the Aboll- 
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as appellant is in effect to grant him an appeal after 
the statute has forbidden it.^^ 

Waiver' of objections, Defects and objections 
with respect to parties on appeal may be expressly 
or impliedly waived, unless they entirely defeat the 
jurisdiction of the appellate court.^^ 

§ 293. Transfer of Cause and EflFect Thereof 

a. Requirements in general 

b. Time for taking and perfecting 

c. Application for, and allowance of, ap- 

peal 

d. Payment of costs and fees 

e. Bond on appeal 

f. Service of notice or process; writ of 

error 

g. Entry or docketing 

h. Appearance in appellate court 

a. Reauirements in Greneral 

The fillng of a proper notice of appeal with the dis- 
trict court constitutes a valid appeal. Failure of ap¬ 
pellant to take any of the further steps is not a ju- 
risdictlonal defect, but such a failure subjects appel¬ 
lant to such action as the Circuit court of appeais deems 


§ 293 

appropriate. The notice Is to be llberally construed in 
determining its sufficiency. 

The Federal Rules of Civil Procedure, rule 73, 
28 U.S.C.A. following § 723c, governs the manner 
of appeal to a Circuit court of appeais.^® Under the 
express provisions of the Rule the filing of a proper 
notice of appeal with the district court constitutes 
a valid appeal sufficient to vest jurisdiction in the 
Circuit court of appeais,and failure of appellant 
to take any of the further steps to secure the review 
of the judgment is not a jurisdictional defect,^^ but 
further steps provided for by the Rules are expected 
to be followed and, unless reasons satis factory to 
the Circuit court of appeais are advanced as a basis 
for special relief from their provisions, the court 
will take such action as it deems appropriate.^^ The 
notice of appeal must specify the parties taking the 
appeal, the judgment or part thereof appealed from, 
and the name of the court to which the appeal is 
taken.i The purpose of the rule is to require that 
an effectual notice of appeal be given,^ and that the 
opposite party be advised that an appeal has been 
taken from a specific judgment in a particular case.^ 
The courts are liberal in determining the sufficiency 
of the notice of appeal^ and it is not rendered inef- 


tion of that writ by statute, 28 U.S. 
C.A. 5 861 a.—American Surety €o. 
of New York v. People of State of 
Oolorado, for Use of Uittle, CC.A. 
•Colo., 22 iF.2d 624—^Lewis v. ‘Littel, 
165 F. 157, 91 C.O.A. 191, afflrminr '7 
Ind.T. 602, 104 S.W. '8'50. 
gnitimoTU» and severance 

As respects whether appeal was 
dismissible because of nonjoinder of 
necessary parties, equivalent to sum- 
mons and severance, even if it could 
be filed in appellate court, would not 
be considered where such equivalent 
was filed ten months after flling of 
decree Appealed from.—Pfluegrer v. 
Sherman, O.C.A.Hawaii, 75 F.2d 84, 
certiorari denied 56 S.Ct. 94, 296 U.S. 
584, 80 IL.Ed. 418. 

94. U.S.—^American Baptist Home 
Mission 'Soc. v. Barnett, O.C.A.N.Y., 
26/P.2d 350, dismissing: appeal, D. 
C., Barnett v. Equitable Trust Co. 
of New York, 21 F.2d 325, and cer¬ 
tiorari denied American Baptist 
Home Miasion Soc. v. Barnett, 49 
S.Ct. i28, U.S. 626, 7'3 'U.Ed. 546. 
9©. U.S.—^Public Service Oommis- 
sion of Puerto Rico v. Havemeyer, 
Puerto Rico, 56 S.Ct. 360, 29'6 U.S. 
506, 80 IL.Ed. 3'57, reversing, C.C.A., 
Havemeyer v. Public Service Com- 
mission of Puerto Rico, 74 F.2d 
6'37, certiorari granted Public 'Serv¬ 
ice Commission of Puerto Rico v. 
Havemeyer, 56 S.Ct. 97, 296 U.S. 
556, 80 L.Ed. '392, rehearing denied 
56 S.Ct. 496, 297 U.S. 727, 80 L.Ed. 
10 . 10 . 

3 C.J. p 1038 notes 70, 72. I 


96. U.S.—St. Marie v. U. S., C.C.A. 
Cal., 108 P.2d 876, afflrming, D.C., 
24 F.Supp. 237, certiorari denied 
61 S.Ct. 35, 311 U.S. 652, 85 L.Ed. 
417. 

97. U.S.—Walleck v. Hudspeth, C.C. 
A.Kan., 128 P.2d 343—United Drug 
Co. v. Helvering, C.C.A., 108 F.2d 
637—Crump v. Hili, C.C.A.Miss., 
104 F.2d 36. 

98. U.S.—In re Gammill, C.C.A.Ill., 
129 F.2d 501, denying motion, D.C., 
45 F.Supp. 238—Walleck v. Hud¬ 
speth. C.C.A.Kan., 128 F.2d 343. 

99. U.S.—In re Gammill, C.C.A.Ill., 
129 F.2d 501, denying- motion, D.C., 
45 F.Supp. 238. 

Appeal from district court for Alaska 

A party seeking to invoke the aid 
of an appeal should place himself 
in a position where he can demon¬ 
strate that he has fully complied 
with the requirements relative to 
the prosecution of the appeal.—Mc¬ 
Donald V. Harding, C.C.A.Alaska, 57 
F.2d 119. 

Secisions prior to Pederal Rules of 
Civil procedure 

U.S.—Bakelite Corporation v. Nation¬ 
al Aniline & Chemical Co., C.C.A. 
N.Y., 83 F.2d 176—Rogers v. Wat- 
son, C.C.A.Ind., 46 F.2d 753, c,er- 
tiorari denied 61 S.Ct. 561, 283 U.S. 
852, 75 L.Ed. 1460. 

1. U.S.—St. Marie v. U. S., C.C.A, 
Cal., 108 F.2d 876, affirming, D.Cl, 
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24 F.Supp. 237, certiorari denied 61 
S.Ct. 35, 311 U.S. 652, 85 L.Ed. 417. 
Order not iucluded in notice 
Where notice of appeal did not in¬ 
clude order overruling defendanUs 
motion for rehearing in its designa- 
tion of matter from which an appeal 
was taken, the Circuit court of ap^ 
peals had not jurisdiction to consider 
the order.—^American Fork & Hoe Co. 
V. Stampit Corporation, G.C.A.Ohio, 
125 F.2d 472. 

2. U.S.—St. Marie v, U. S., C.C.A.. 
Cal., 108 F.2d 876, affirming, D.C., 

. 24 F.Supp. 237, certiorari denied 
61 S.Ct. 35, 311 U.S. 652, 85 L.Ed. 
417. 

3. U.S.—Martin v. Clarke, C.C.A.I11., 
105 P.2d 685, 124 A.L.R. 497. 

4. U.S.—^Martin v. Clarke, supra. 

“It is true enough . . . that 

good practice requires conformity to 
the formal requirements of the Rule. 
But it would we think be a harken- 
ing back to the formalistic rigorism 
of an earlier and outmoded time, as 
well as a travesty upon justice, to’ 
hold that the extremely simple pro¬ 
cedure required by the Rule is itself 
a kind of Mumbo Jumbo, and that the 
failure to comply formalistically 
with it defeats substantia! rights.”— 
Crump V. Hili, C.C.A.Miss., 104 P.2d 
36, 38. 

What constitutes proper notice of ap¬ 
peal within statutory period of lim- 
itation is considered infra § 293 b 
( 2 ), 
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fectual because of a slight or unsubstantial mistake 
which would not mislead the opposite party.^ 
Where cases are Consolidated for trial, a notice of 
appeal signed by attorneys for ali complainants and 
naming ali complainants as appealing parties is suf¬ 
ficient, but the better practice is to file a notice of 
appeal in each case.® The part of the judgment not 
designated in the notice of appeal as appealed from 
by appellant is not before the Circuit court of ap- 
peals for reviewJ 

Inferlocutory order or decree. The manner of 
taking an appeal from an interlocutory order or de¬ 
cree permitted under 28 U.S.C.A. § 227 is by no¬ 
tice of appeal as provided for in the Federal Rules 
of Civil Procedure, rule 73, 28 U.S.C.A. following § 
723C.S . 

b. Time for Taking and Perfecting 

(1) In general 

(2) What constitutes taking and perfect¬ 

ing proceedings 

(3) Commencement of period of limita- 

tion 

(4) Extension ,of time by court ar by 

parties 

(5) Premature appeal 


(1) In General 

Requirements as to the time of appeal from a 
final judgment or from an interlocutory order or de¬ 
cree are 'mandatory and jurisdictional. 

With respect to appeals from judgments in civil 
actions, the time for the filing of a notice of ap¬ 
peal referred to in Federal Rules of Civil Procedure, 
rule 73 (a), 28 U.S.C.A. following § 723c, is the pe¬ 
riod prescribed by 28 U.S.C.A. § 230.^ The Act of 
March 3, 1891, c. 517 § 11, 26 U.S.St. at L. p 829, 
providing for a review within six months was re- 
pealed by the Act of February 13, 1925, c 229 § 8 
(c), 28 U.S.C.A. § 230, providing for review within 
three months;^® the latter statute was not repealed 
by the Act of January 31, 1928, or the amendment 
of April 26 of the same year, 28 U.S.C.A. §§ 861a, 
861b, which deals solely with the procedure and 
method of taking an appeal, and makcs no provision 
as to the time for taking an appeal.Congress has 
power to adopt a law reducing the time for taking 
appeals^^ and to have it apply to pending cases 
and the Act of February 13, 1925, was held to apply 
to pending cases in which the judgment was entered 
after the effective date of the act:^^ The require- 
ment as to the time of appeal is mandatory and ju¬ 
risdictional,and if it is not complied with the ap¬ 
peal will be disallo-vVed or dismisscd.^® A timely -ap¬ 
peal from a particular decree or judgment is not dis- 


5. US.—Martin v. Clarke, C.C.A.IU., 
105 F.2d 685, 124 A.Lf.R. 497. 

Interdiaiig-e of designation of plain- 
-fciff and defendant 
Fact that desigmations of plaintift 
and of defendant in the judgment ap¬ 
peal ed from are interchanged in no¬ 
tice of appeal does not require dis- 
missal of appeal, -w-here notice con- 
tains sufficient Information to ac- 
quaint appellee as to judgment ap- 
pealed from and appellee is not prej- 
udiced or misled.—Martin v. Clarke, 
supra. 

^roneons date of order 

Where restraining order was dat- 
ed Oct. 21, 1941, but was modified 
by; order of October 24, appeal from 
qfder allegedly dated October 20 
would not bCi dismissed bepause er- 
roneous date of order was given in 
notice of appeal, but the court would 
treat the appqal as fram the order 
3 .S , modiflQd.-r-Shannon v. Retail 
CJlerks, International Prqtective 
Ass’n, Cjq.A.IU., 128 F.2d ,553. 

6. ! U.S.—S,t., Marie v. U. S,, .C.aA.IlL. 

.108 :^,2d.876*.afflrming, 24 F. 

7 Suppu 237, certiorari denied 61 
Ct. 35, 311 U.S. 652, 85 L.Ed. 417. 

jU,S.-^art^. V. Powell, C.C.A.y,la., 
;|.Q4 F.2d 428, rehearing denied 104' 
P.2d 1012, certiorari denied ,-60j S. | 
Ct. 173, 308 U.S. 611, 84 L.E^ 511. 


Formal mistake in failure to reach 
default Judgment 
Under the provisions of 28 U.S.C.A. 
§ 391, it has been held that the fail¬ 
ure of appeal from an order and 
judgment denying motion to vacate 
or modify default judgment, to reach 
the default judgment because of the 
words used, was a formal mistake, 
which did not affect substantial 
rights, and could he disregarded, and 
the default judgment would be con- 
sidered. by the Circuit court .of ap¬ 
peals.—^U. S. V. Steinberg, C.C.A.N.Y., 
100 F.2d 124, mandate modified on 
other grounds 100 F.2d 405. 

8. U.S.—^Jordan v. Palo Verde Irr. 
Uist., C.C.A.Cal., 105 F.2d 601. 

9. U.S.—^Ueishman v. Associated 
Wholesale Electric Co., C.C.A.Cal., 
128 F.2d 204. 

10. U.S.—Girard Pire & Marine Ins. 
Oo. V. Commonwealth Building & 
Loan Ass'n, C.C.A.Tex., 32 P.2d 

, 73fr. 

11. U.S.—Girard Pire & Marine Ins. 
Co. V. Commonwealth Building & 
Loan Ass"n, sTtpra. 

12. U.S.—^Vaughan v. American Ins. 

Co. 6f Newark, N. J., <:;.C.A.Ga., 15 
P.2d 626.’ • ■ 

13. U.S.—Vaughan v. American Ins. 
Cq- of Newark, N. JT., supra. 

i U.S—Vaugb^n v. American -Ins. 
Co. of Newark^ N. J., supra. 


15. U.S.—Morrow v. Wood, C.C.A. 
Miss., 126 F.2d 1021—Benitez v. 
Bank of Nova Scotia, C.G.A.Puerto 
Rico, 109 P.2d 743, certiorari grant- 
ed 61 S.Ct 10, 311 U.S. 623, 85 L. 
Ed. 395—Bonet v. Sputh Porto Rico 
Sugar Co., C.G.A.Puerto Rico, 86 
F.2d 279—U. S. v. Nordbye, C.C.A., 
75 F.2d 744, certiorari denied Love 
v. Nordbye, 5^ S.Ct. 103, 296 U. 
S. 572, 80 L.Ed. 404—Luce & Co. 
V. Cintron, C.C.A.Puerto Rico, 73 
P.2d 481—Stradford v. Wagner, C. 
C.A.Okl., 64 P.2d 749—Osborn v. 
U. S., C.C.A.N.C., 50 P.2d 712—Ro¬ 
bie V. Hart, Schaffher & Marx, C. 
C.A.Minn;, 40 F.2d 871—Northwest¬ 
ern Public Service Co. v.“ Pfeifer, 
C.C.A.S.D., 36 F.2d 6—Bremner v. 
Thomas, C.C.A.Iowa, 25 P.2d 301— 
Broders v. Lage, O.C.A.Iowa, 25 F- 
2d 288, dismissing appeal, D.C., In 
re Lage, 19 P.2d 153—Lutjens v. 

U. S., C.C.A.Cal., 24 F.2d 102-^ 
Sprague V. Chicago, B, & Q. R. Co., 
C.C.A.N'eb., 17 F.2d 768^Vaughan 

V. Ameiican In^j .Co. of Newark, N. 
J., C.C.A.Ga., 16 F.2d 526-T-'Ameri- 
can Seating Co. v. Bullardj O.C.A. 
Mich., 29^0 P. 896—Lewis v. Sittel, 

. Ind.T., ,165 P. 157* 91 C.C.A* 191— 
Greesn y. Lynn, Mass., 87 F. 839, 31 
U.CiA., '248*i* I ' '' .1 { 

26 C.Ji p.,971. note, 26^8 Q.J. p iX040 
note 12, p 1066 note 27. 

16. U.S.—Leiskmau* v. As^sociated 
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missible because no appeal was taken from a prior 
decree or judgment and the time for taking sucb 
appeal has expired*^^ A notice o£ appeal may be 
filed on the last day after the closing hours of the 
clerk’s office by seeking out the clerk or deputy clerk 
and delivering the notice of appeal to him.^S 

Computation of time is provided for in Federal 
Rules of Civil Procedure, rule 6, 28 U.S.C.A. fol- 
lowing § 723c. The rules as to the days to be in- 
cluded or excluded in the computation of time are 
considered in the CJ.S. title Time §§ 12-14, also 
3 CJ. p 1047 note 71-p 1048 note 87, 25 CJ. p 971 
note 29. 


A cross appeal which is not timely will be dis- 
missed.^^ 

Second appeal, Wliere an appeal has been dis- 
missed for defects or want of prosecution it has 
been held that a second appeal may be taken if p«r- 
fected within the time fixed by statute,^® 

Interlocutory orders. The time for filing a no¬ 
tice of appeal in an appeal from an interlocutory 
order or decree as provided for under 28 U.S.C.A. 
§ 227 is thirty days from the entry of the decree or 
order as prescribed by that statute.^l The require- 
ment is mandatory and jurisdictional, and the ap¬ 
peal cannot be taken after the expiration of that 
time,22 but the expiration of the time does not pre- 


Whole^ale Electric Co., C.C.A.Cal., 
128 F.2d 204—Pig:anelli v. Reichard, 
C.C.A.Ky., 123 F.2d 957—United 
Drug Co. V. Helvering-, C.C.A., 108 
F.2d 637—Joplin Ice Co. v. U. S.. 
C.C.A.Mo., 87 F.2d 174—John E. 
Koerner & Co. v. Hunter Milling- 
Ccr.. C.C.A.Kan., 83 F.2d 894—Wal- 
ters V. Baltimore & O. R. Co., C.C. 
A.Pa.. 76 F.2d 699—Von Holt v. 
Carter, C.C.A.Hawaii, 56 F.2d 61 
—Osage Oil & Refining Co. v. Mul- 
ber Oil Co., C.C.A.Okl., 38 F.2d 396 
—Kiehn v. Dodge County, C.C.A. 
Minn., 19 F.2d 503—Muma v. Bo- 
dine, C.C.A., 16 P.2d 463—Veritas 
Oil Corporation v. McLain, C.C.A. 
Tex., 4 P.2d 389—Farmers’ State 
Bank of Texahoma v. Thompson, C. 
C.A.Tex., 261 F. 166—Green v. 
Lynn, Mass., 87 P. 839, 31 C.C.A. 
248. 

3 C.J. p 1067 note 28—4 C.J, p 566 
note 59—65 C.J. p 1430 note 98 [al. 

Violation of rule of dlstrict court of 
Haxrali 

Appeal from federal district court 
in Hawaii -was dismissed in absence 
of showing that appeal was brought 
within time flxed by rule of such 
court.—Dang Nam v. Bryan, C.C.A. 
Hawaii. 78 P.2d 720, dismissing ap¬ 
peal 74 F.2d 379. 

Absence of re<iuirement under early 
statute 

Under Jud.Code § 244, Act March 3, 
1911, c 231, 36 U.S.St. at L. p 1167, 
and Act Jan. 28, 1915, c 22, 38 U.S. 
St. at L. p 803, attaching Puerto 
Rico to the flrst Circuit, which made | 
no provision in terms fixing the time 
for taking appeals of suing out writs 
of error for c^ses from the Puerto 
Rico supreme C 9 urt which may be 
reviewed by the Circuit court of ap¬ 
peals, the time for perfectjlng a,n ap¬ 
peal was left to be d^termined by 
the rule pf the Circuit, court of-ap¬ 
peals, and so a nioHpn to dismnss an 
appeal for two years’ djel^y, w^ re- 
fused where no rule requiring, 
earjli^r perfection was in force.—Gra- 
jiam v.‘ 0'Ferral, Puerto Rico, 236 P, 
*7i7, 150 C.C.A. 49. ^ ’ 

36 C.J.S.—18 


Taxation of costs as affecting time 
for appeal 

Judgment for defendants in actions 
to recover sums forfeited and double 
damages for presenting false claims 
against government was held not re- 
viewable on appeal, filed over three 
months after entry of judgment, al- 
though costs were not taxed until 
two months after such entry.—U. S. 
V. Nordbye, C.C.A., 75 pM2d 744, cer¬ 
tiorari denied Love v. Nordbye, 56 
S.Ct. 103, 296 U.S. 572, 80 L.Bd. 404. 
Appeal held timely 
U.S.—U. S. V, Reed, C.C.A.Pla., 117 P. 

2d 808—Robinson v. U. S., C.C.A. 

. Tex., 84 P.2d 886—U. S. v. Bea- 
man, C.C.A.Ga., 61 P.2d 493—U. S. 
V. Nolan, C.G.A.MO.. 57 F.2d 190— 
U. S. V. Hayes, C.C.A.Ckl., 20 F. 
2d 873, certiorari denied Riverside 
Oil & Reflning Co. v. Cimarron 
River Oil Co.. 48 S.Ct. 115, 275 
U.S. 552, 72 L.Ed. 421, certiorari 
denied U. S. v. Cimarron River Oil 
Co., 48 S.Ct. 116, 275 U.S. 555, 72 
L.Ed. 423, and U. S. v. Hayes, 48 S. 
Ct. 116, 276 U.S. 555, 72 L.Ed. 423— 
Painter v. Union Trust Co., Ohio, 
246 F. 240, 158 C.C.A. 400, , 

17. U.S.—Fultz y. Laird, C.C.A. 
Mich., 24 F.2d 172. 

Surplusage 

Where an appeal was prayed from 
an ''order, judgment, and decree,” and 
the time had expired in which the or¬ 
der might he appealed from but not 
so as to the decree the appeal was 
treated as from the decree and held 
brought in proper time, where the 
motion as to which the order was j 
entered was npt essential to the right 
df appeal from the decree, and so i 
rnuch of the petition as prayed an ap;- 
peal from the judgment and order 
would be treated as surplusage.*-^ 
Painter v. Union Trust Co,, Ohio, 246 
F. 240i 158 aC.A. 400. 

18. U.S.—rCasalduc v. Diaz, C.C.A. 
Puerto Rico, il7 F.2d ,91f» certio^ 
f^ri q.enied Casalduc.v. Diaz Gon- 

, 62 S..Ct 74, 314'U.S: 639; 86; 

* ' L.Ed. 512. ' ' - 
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19. U.S.—Kycoga Land Co. v. Ken- 
tucky River Coal Corporation, C.C. 
A.Ky., 110 P.2d 894, certiorari de- 
nied 61 S.Ct. 615, 312 U.S. 688, 85 L. 
Ed. 1126. 

20. U.S.—Sutherland v. Pearce, Alas- 
ka, 186 F. 787. 108 C.C.A. 657. 

21. U.S.—Jordan v. Palo Verde Irr. 
Dist., aC.A.Cal., 106 F.2d 601. 

22. U.S.—George v. Victor Talking 
Mach. Co., N.J., 55 S.Ct. 229, 293 
U.S. 377, 79 L.Ed. 439, reversing, 
C.C.A., Victor Talking Mach. Co. v. 
George, 69 P.2d 871, certiorari 
^ranted George v. Victor Talking 
Mach. Co., 55 S.Ct. 82, 293 U.S. 
544, 79 L.Ed. 649—Zalatuka v. Met¬ 
ropolitan Life Ins. Co., C.C.A.Wis,, 
108 P.2d 405—Victor Talking Mach. 
Co. V. George, C.C.A.N.J., 105 P.2d 
697, certiorari denied George v. Vic¬ 
tor Talking Mach. Co., 60 S.Ct. 
176, 308 U.S. 611, 84 L.Ed. 511, re- 
hearing denied 60 S.Ct. 294, 308 U. 
S. 638, 84 L.Ed. 630, and 60 S.Ct. 
466, 308 U.S. 693, 84 L.Ed. 1034— 
Hyman v, McLendon, C.C.A. S.C., 
102 F.2d 189, certiorari denied 60 
S.Ct. 74, SaS U.S. 663, 84 L.Ed. 472 
—^A. & R. Realty Co. v. Northwest¬ 
ern Mut. Life Ins. Co., C.C.A.MO., 
95 F.2d 703—Gardner v. Grand 
Beach Co., C.C.A-Mich., 29 P.2d 481 
—Kelsey Wheel Co. v. Universal 
Rim Co., C.GA.Mich., 296 F. 616— 
Groblewski v. John Chmiell Co., 
C.C.A.Mass., 264 P. 325—Puritan 
Cordage Mills v. Sampson Cordage 
•Works. Ky., 232 P. 138, 146 GCLA. 
330—Lawyers Trust Co. v. W. G. 
Maguire & Co., D.C.DeL, 2 P.R.D. 
310. 

26 C.J. p 969 note 2. 
mjuiLctiok and acchuntlng 

(1) A decree granting an Injunc- 
tion and appointing a specia! master 
to take and state the account of prof- 
its in a suit for irifringement of the 
cbmmoh^law right of property in a 
song was an "interlocutory decree" 
within the statute limiting time for 
appeal.—George v. Victor Talking 
Mach. Cb., N.J., 55 S.Ct 229, 293 U. 
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vent the review of an interlocutory order on an 
appeal from the final judgment or decree.23 The 
statute does not apply to interlocutory orders other 
than those concerning injunctions or receivers,^^ 
nor does it apply to orders or decrees concerning in¬ 
junctions which are not interlocutory in nature.25 

(2) What Constitutes Taking and Perfecting 
Proceedings 

The oniy Jurisdictional act required for perfecting 
an appeal within the period of limitation Is the fliing 
of the notice of appeal. 

Under the Federal Rules of Civil Procedure, rule 
73, 28 U.S.CA. following § 723c, the only jurisdic¬ 
tional act required for perfecting an appeal within 
the period of limitation is the filing of the notice of 
appeaL^s The filing of the appellee^s waiver of no¬ 
tice, his acceptance of designation, and entry of 
appearance within the required time are substan- 
tial compliance with the rule,^’^ and the fact that 
after an appeal is taken in this way appellant files 


a formal notice of appeal after the required time 
does not divest the circuit court of appeals of juris- 
diction of the appeal.28 The fact that within the pe¬ 
riod of limitation an order fixing the amount of the 
supersedeas bond is entered on motion of appellant, 
and appellant files a transcript of the stenographePs 
notes, the supersedeas bond, and the praecipe and 
designation of record, does not show a sufficient 
compliance with the rule.29 Where a review is 
sought in the supreme court within the time re- 
quired in order to obtain a review by the circuit 
court of appeals, and the case is transferred to the 
circuit court of appeals, although after the time for 
appeal to that court has expired, the circuit court 
of appeals has been held to have jurisdiction.^O In 
cases in which an application for leave to appeal has 
been necessary, procedural conduct which does not 
constitute such an application has been held insuffi- 
cient as respects whether the appeal is timely tak- 
en.*^ 


S. 377, 79 L.Ed. 439, reversing, C.C. 
A., Victor Talking- Mach. Co. v. 
Geovse, 69 F.2d. 8T1, certiorari grant- 
ed George v. Victor Talking Mach. 
Co., 55 S.Ct. 82, 293 U.S. 544, 79 L. 
Ed. 649. 

(2) Decree enjoining patent in- 
fringements and providing for ac- 
counting is interlocutory, and appeal 
cannot be taken more than thirty 
days after decree.—Larkin Packer Co. 
V. Hinderliter Tool Co., C.C.A.Okl., 
60 F.2d 491—^Western Silo Co. v. 
Morris, C.C.A.Io^va, 33 F.2d 285 
Morey Einotyping Co. of Chicago, 
111. V. Chicago Lino-Tabler Co. of 
Chicago, IU., 258 F. 888, 169 C.C.A. 
608. 

Appeal held timely 

An appeal from an interlocutory 
decree entered Oct. 7, 1938, in pro- 
ceeding for composition of indebted- 
ness of an irrigation district, if an 
appeal from an interlocutory decree 
in eauity, was valid and timely, 
where notice of appeal was filed on 
Nov. 7, 1938, within thirty days from 
entry of decree.—Jordan v. Palo 
Verde Irr. Dist., C.C.A.Cal., 105 P.2d 
601. 

23. TJ.S.—^A. & R. Realty Co. v. 

Northwestern Mut. Life Ins. Co., C- 
C.A.MO., 95 F.2d 703—^Nashville 
Syrup Co. v. Coca Cola Co., Tenn., 
215 F. 527, 132 C.C.A. 39, Ann.Cas. 
1915B 358, aihrming, D.C., Coca- 
Cola Co. V. Nashville Syrup Co., 200 
F. 157. 

Omission of express referenee in 

final judgment to an interlocutory 
order as to which review is sought 
does not alter the rule.—^Nashville 
Syrup Co. v. Coca Cola Co., supra. 

24. U.S.—Leonardi v. Chase Nat. 
Bank of City of New York, CC.A. 


N.Y., 81 F.2d 19, reversing, D.C., 
11 F.Supp. 85. 

Order denying* motion to set aside 
[Service of process is not within the 
scope of 28 U.S.C.A. § 227 .—Leonardi 
V. Chase Nat. Bank of City of New 
York, supra. 

26. U.S.—Karl Kiefer Mach. Co. v. 
U. S. Bottlers Machinery Co., C.C. 
A.I11., 108 F.2d 469—^Historical Pub. 
Co. V. Jones Bros. Pub. Co., Pa., 
231 F. 784, 145 C.C.A. 655, dismiss- 
ing motion 231 F. 638, 145 C.C.A. 
524. 

Order restraining collection of state 
conrt Judgment 

An injunctional order of district 
court restraining proceedings to col- 
lect a judgment in state court was 
^'dnar^ and not “interlocutory,’" and 
hence appeal from order was not dis- 
missible because notice of appeal 
was not filed within thirty days from 
entry of the order, where, if obeyed 
or enforced, order would have nulli- 
fied state court judgment and, if set 
aside, state court judgment would 
be collected, where there was noth- 
ing in order indicating that it was 
temporary, where nothing in respect 
to jurisdiction of district court or ] 
its power to restrain remained to 
be litigated and where the facts with 
respect to state court proceeding 
were not in dispute.—^Ammond v. 
Pennsylvania R. Co., C.C.A.Ohio, 125 
F.2d 747, certiorari denied 62 S.Ct. 
1283, 316 U.S. 691, 86 L.Ed. 1762. 

26. U.S.—Crump v. HUI, G.C.A.Miss,, 
104 F.2d 36. 

Deoislons pertaining to former re- 
OLUiremenis 

U.S.—U. S. V. Tedar, C.C.A.Ind., 41 
F.2d 146—Girard Fire & Marine 
Ins. Co. V. Commonwealth Building 
& Loan A8S'n, C.C.A.Tex., 32 r.2d 
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736—^Vaughan v. American Ins. Co. 
of Newark, N. J., C.C.A.Ga., 15 F. 
2d 526—Reilly v. U. S. Pidelity & 
Guaranty Co., C.C.A.Cal., 16 F.2d 
314_General Motors Acceptance 
Corporation v. Lawrence, C.C.A.N. 
M., 9 F.2d 64—Midland Terminal 
Ry. Co. V. Warinner, C.C.A.C 0 I 0 ., 
297 P. 185—Camden Iron Works 
Co. V. City of Cincinnati, Ohio, 241 
P. 846, 154 C.C.A. 548—Kentucky 
Coal, Timber, Oil & Land Co. v. 
Howes, Ky., 153 F. 163, 82 C.C.A. 
337. 

3 C.J. p 1065 notes 9, 11, 16, p 1066 
note 21. 

27. U.S.—Crump v. Hili, C.C.A.Miss., 
104 F.2d 36. 

28. U.S.—Crump v. Hili, supra. 

29. U.S.—Morrow v. Wood, C.C.A. 
Miss., 126 P.2d 1021. 

30. U.S.—Smith v. Apple, C.C.A.Kan., 

6 P.2d 659. 

Dismissal hy supreme court after 
peudeucy of pxoceedlugs 

In computing the time within 
which an appeal must be taken to a 
Circuit court of appeals, the time 
of the pendency of proceedings for 
review in the supreme court, which 
were dismissed for want of juris- 
I diction, cannot be excluded.—Larnell 
V. Illinois Cent. R. Co., Tenn., 206 
P. 446, 124 C.C.A. 327. 

31. U.S.—U. S. V. New National Coal 
& Mining Co.. C.C.A.Ill., 72 F.2d 
168_Von Holt V. Carter, C.C.A.Ha- 
waii, 56 F.2d 61—Robie v. Hart, 
SchafCner & Marx, C.C.A.Minn., 40 
F.2d 871—Camden Iron Works Co. 
V. City of Cinoinnati, Ohio, 241 F. 
846. 154 C.C.A. 548. 

Notice of intesLtiou to appeal 

(1) Time for appeal is not tolled 
by filing notice of intention to appeal 
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(3) Commencement of Period of Limitation 

(a) In general 

(b) Efifect of motions after entry of 

judgment or decree 

(a) In General 

The date of the actual entry of the decree or Judg¬ 
ment determines the commencement of the period for 
appeal. If a second Judgtnent supersedes a prior one, 
the time is to be computed from that last entered. 
A judgment not affecting one party to the fitigation 
does not commence the running of the period of lim¬ 
itation as against that party. 

The date of the actual entry of the decree or 
judgment determines the commencement of the pe¬ 
riod for appeal,^2 and the period is not affected by 
nunc pro tunc orders in the judgment.^S Where a 
second jTidgment or decree in a cause is entered and 
it supersedes the first, the time for appeal is to be 
computed from that last entered,^^ and where the 
court suspends the operation of a decree for the 
purpose of amendment, the decree does not become 
final for the purpose of appeal until the amendment 
is made or the original decree is confirmed.35 
fact that the costs have not been taxed does not sus- 
pend the period of limitation after entry of a judg¬ 


ment which determines the action on the merits.^® 

What constitutes entry. Under the Federal Rules 
of Civil Procedure, rule 58, 28 U.S.CA. following 
§ 723c, the notation of a judgment in the civil dock- 
et, as provided by rule 79 (a), constitutes the entry 
of the judgment; and the judgment is not effective 
before such entry.^*^ 

Final judgment or decree as to one party or 
branch of litigation. A judgment not affecting one 
party to the litigation does not commence the run¬ 
ning of the period of limitation as against that 
party.38 Where there is a final judgment or decree 
as to a distinet branch of litigation, so that nothing 
remains to be adjudged as to that branch, although 
no final disposition as to other branches of the liti¬ 
gation is involved, appeal from such judgment or de¬ 
cree must be taken within the prescribed time or the 
right of appeal will be lost.^^ 

(b) Effect of Motions after Entry of Judg¬ 
ment or Decree 

A motion or petitfon for rehearing, reargument, 
new trial, or to vacate or modify the judgment or de¬ 
cree, which Is properly presented In due season and 
is entertained by the court, suspends the commence- 


within three months after judgment. 
—Northwestern Public Service Co. v. 
Pfeifer, C.aA.S.D., 36 F.2d 6. 

(2) A “petition for severance," giv- 
ing notice of intention to apply for 
leave to appeal, was not equivalent to 
an “application for leave to appeal," 
as respects whether application was 
timely made.—Benitez v. Bank of 
Nova Scotia, C.C.A.Puerto Rico, 109 
F.2d 743, certiorari granted 61 S.Ct. 
10, 311 U.S. 623, 85 L.Ed. 395. 

Filing in offlee of clerk 

The filing of application for appeal 
in office of clerk of court where judg¬ 
ment or decree is entered will not be 
regarded as application duly made 
under limitation statute, unless sole 
judge of court or ali of its judges 
are out of the jurisdiction or inca- 
pacitated, so that application cannot 
be made to judge of court within 
three months’ period.—Benitez v. 
Bank of Nova Scotia supra. 

32. U.S.—^Neely v. Merchants Trust 
Co. of Red Bank, C.C.A.N.J., 110 
P.2d 525, denying motion, D.C., 26 
F.Supp. 130, affirmed, C.C.A., 113 F. 
2d 953, certiorari denied 61 S.Ct. 
171, 311 U.S. 705, 85 L.Ed.: 457, 
rehearing denied 61 S.Ct. 391, 311 
U.S. 730, 85 L.Ed. 475—MosS v. 
Kansas City Life Ins. Co., C.C.A. 
Mo., 96 P.2d 108—^Department of 
Water and Power of City of Dos 
Angeles v. Anderson, C.C.A.Nev., 95 
F.2d 577, certiorari denied 69 S.Ct 
67, 305 U.S. 607, 83 L.Ed. 386— 
U. S. V. Raybum, iC.C.A.Iowa, 91 
P.2d 162—^Bronx Fire Ins. Co. v. 


Wasson, C.C.A.Kan., 62 F.2d 556 
—In re Hurley Mercantile Co., C. 

C. A.Tex., 66 F.2d 1023, certiorari 
denied Atascosa County State Bank 
of Jourdanton, Texas v. Coppard, 
52 S.Ct 580, 286 U.S. 565, 76 L. 
Ed. 1290—^U. S. V. Stange, D.C.Wis., 
43 F.2d 593, supplemented 45 F. 
2d 248—^U. S. Shipping Board 
Emergency Fleet Corporation v. 
Atlantic Corporation, C.C.A.Mass., 
16 F-2d 27, dismissing error, D.C., 

5 F.2d 529—^Vaughan v. American 
Ins. Co. of Newark, N. J., C.C.A. 
Ga., 15 F.2d 526—^Ellicott Mach. 
Corporation v. Vogt Bros. Mfg. Co., 

D. C.Ky., 267 F. 934, affirmed, C.C. 
A., 267 P. 945, error, certiorari and 
mandamus denied Vogt Bros. Mfg. 
Co. V. Ellicott Mach. Corporation,, 
41 S.Ct 8, 254 U.S. 607, 629, 65 L. 
Ed. 435. 

3 C.J. p 1049 note 88. 

33. U.S.—^U. S. V. 'Rayburn, C.C.A. 
lowa, 91 P.2d 162. 

34. U.S.—Ray v. U. S., C.C.A.Ind., 
121 F.2d 416—Union Guardian 
Trust Co. V. Jastroinb, C.C.A. Mich., 
47 F.2d 689. 

lateiLtioii 

Where district court made order 
granting defendanfs motion for sum- 
mary judgment and subsequently en¬ 
tered another order granting same 
relief and referring to first order ^as 
a memorandum decision, the first or¬ 
der was not intended as a rendition 
of judgment in favor of defendant, 
and the second order was the "final 
decision" of the court and notice of. 
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appeal filed three months after sec*' 
ond order was timely.—Monarcb 
Brewing Co. v. George J. Meyer Mfg. 
Co., C.C.A.Cal., 130 P.2d 582, affirm- 
ing, D.C., 40 F.Supp. 1001. 

35- U. S.—Zimmern v. U. S., Ala.,. 
56 S.Ct 706, 298 U.S. 167, 80 L. 
Ed. 1118, reversing, C.C.A.. 79 F.2d 
703, rehearing denied 80 P.2d 993, 
certiorari granted 56 S.Ct 594, 29T 
U.S. 701, 80 L.Bd. 990. 

36. U.S.—Allis-Chalmers Co. v. U. S., 
111., 162 F. 679, 89 C.C.A. 471. 

37. Decisions prior to Federal Rnles 
of Civil FTocedure 

(1) Entry is deemed to take place,, 
for the purpose of fixing the time 
for appeal, when the order or judg¬ 
ment is filed by the clerk.—In re- 
Hurley Mercantile Co., C.C.A.Tex., 56 
F.2d 1023, certiorari denied Atascosa 
County State Bank of Jourdanton, 
Texas V. Coppard, 52 S.Ct 580, 286 
U.S. 565, 76 L.Ed. 1290. 

(2) Entering judgment in "law 
journal" provided for by rules*’^of' 
United States court for Southern dis¬ 
trict of lowa is "entry" within t^rms 
of statute regulating length of time 
within which appeals may be applied 
for.^—U. S. V. Rayburn, C.QA.Iowa,, 
91 P.2d 162. 

38- U.S.—^American Surety Co. of 
New York v. Jones, Va., 224 F. 673, 
140 C.C.A. 183, reversing, D.C., 
Woolfolk v. Jones, 216 P. 807. 

39. U.S.—Taylor v. LogamXu^st Co.,, 
aC.A.Ark., 289 F. 51. 
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ment of the period limited for taking th« appeaf un- to run until such motion or petition is disposed 

lii the motion or petftion is disposed of. The mere filing of such a motion or petition 

If a motion or petition for rehearing, rearg-ument, does not automatically enlarge the statutory period 

Tiew trial, or to vacate or modify the judgment or for appeal,« but to affect the time within which ap- 

decree is’ made or presented properly and in due peal will He the motion or petition must be properly 

season, and is entertained by the court, the time lim- and timely made,^^ and it must be entertained by 

ited fo’r takin<^ or perfecting an appeal does not be- the court.43 A motion merely to correct clerical or 


-40. U.S.—Bowman v. Loperno, GaL, 
61 S.Ct, 201, 311 U.S. 262. 85 L. 
Ed. 177, reversing-, C.C.A., In re 
Bowman, 110 P.2d 348, certiorari 
granted Bowman v. Loperena, 60 S. 
Ct. 1095, 310 U.S. 621. 84 L.Ed. 
1394, conformed to, C.C.A., 118 F.2d 
742—Partridge v. St. laouis Joint 
Stock Lrand Bank, C.C.A.Mo., 130 F. 
2d 281—Jones v. Thompson, C.C.A. 
Ark., 128 P.2d 888—Gulf Reflning 
•Co. y. Mark C. Walker Son Co., 
-C.C.A.Tenn., 124 P.2d 420, certiorari 
denied 62 S.Ct. 1268, 316 U.S. 682, 
86 li.Ed. 1755—Charles Weaver & 
Co. V. Gulf Reflning Co., C.C.A. 
Tenn., 124 F.2d 420, certiorari de¬ 
nied 62 S.Ct. 1269, 316 U-S. 682, 86 
li.Ed, 1755—Chapman v. Federal 
Land Bank of Louisville, Ky., C.C. 
A.Ohio, 117 F.2d 321~Ortiz v. Pub¬ 
lic Service Commission of Puerto 
-Rico, C.C.A.Puerto Rico, 108 F.2d 
815—U. S. V. Steinberg, C.C.A.N.T., 
100 P.2d 124, modified on other 
grounds 100 F.2d 405—Joplin Ice 
•Co. V. U. S., C.C.A.Mo., 87 P.2d 174 
— Slms V. Douglass, C.C.A.Ariz., 
.“82 F.2d 812—Clarke v. Hot Springs 
Electric Light & Power Co., C.C.A. 
"Wyo., 76 P.2d 918, certiorari de¬ 
nied 56 S.Ct. 147, 296 U.S. 624, 80 
Xr.Ed. 443—^W. Horaee Williams Co. 
•V. Broward Bank & Trust Co., C.C. 
A.Fla., 69 P.2d 14—Mitchell v. 
Maurer, C.C.A.Cal., 67 F.2d 286— 
Larkin Packer Co. v. Hinderliter 
Tool Co.» C.C.A.Okl., 60 F.2d 491 
—The Astorian, C.C.A.Cal., 57 F. 
2d 85—Sauri v. Sauri, C.C.A.Puerto 
Rico, 45 P.2d 90—Thomas Day Co. 
-y. Doble Laboratories, C.C.A.Cal., 
41 F.2d 51—Janus v. U. S. ex rei. 
HCumphrey, C.C.A.IdahQ, 38 F.2d 
431, reversing, D.C., 30 F.2d 530— 
Northwestern Public Service Co. v. 
Pfeifer, C.C.A.S.D., 36 P.2d 5— 

Michigan Carton Co. v. Sutherland 
Paper Co., C.C.A.Mich., 29 P.2d 
179, modifying, D.C., Sutherland 
Paper Co. v. Michigan Carton Co., 
,,13 , F..2d 884, and 14 F.2d 700— 

. Southern Pac. Co. v. Sartoris, C.C. 
A.Cal., 27 P.2d 852—y. S. ex .rei. 
Danikas v. Day, C.C.A.N.Y., 20 F.2d 
733-^hicago, M. & St. P. Ry. Co, y. 
Leverentz, C.C.A.Minn., 19 F.2d 915, 
•certiorari denied 48 S-Ct^ 88, 275 
U.S. 543, 72 L.Ed. 416—U. S. Ship- 
' ping Board Emergency Fleet Cor¬ 
poration V. GalVestoh Dry Dock & ; 
•Constructlon Co., C.C.A.Tex!., 13 F. 
2d 607,-dertiorarl denifed Galveston 
Dry Dock & Constructlon Co. v, U. 
,S. Shipping Board Emergency Ffeef i 


Corporation, 47 S.Ct. 237, 273 U.S. 
725, 71 L.Ed. 860—Davls v. Living- 
ston, C.C.A.CaL, 13 F.2d 605— 
Abruzzino v. National Union Fire 
Ins. Co., D.C.W.Va., 35 F.Supp. 925 
—In re Cury, D.C.Va., 34 F.Supp. 
526—^Baker v. U. S., D.C.Idaho, 15 
F.Supp. 982—Montgomery Ward & 
Co. V. Banque Belge Pour L’etran- 
ger, C.C.A.Chlna. 298 F. 44 6—Idaho 
Irr. Co. V. Gooding, C.C.A.Idaho, 285 
F. 453, affirmed in part and revers- 
ed in part on other grounds 44 S.Ct. 
618, 265 U.S. 518, 68 L.Ed. 1157— 
Payne v. Garth, C.C.A.Neb., 285 F. 
301—Sanborn v. Bay, S.D., 194 F. 
37, 114 C.C.A. 57—Louisville Trust 
Co. V. Stockton, Fla., 72 F. 1. 18 
C.C.A. 408. 

3 C.J. p 1061 note 10, p 1054 note 19. 

41. U.S.—Wayne United Gas Co. v. 
Owens-Illinois Glass Co., W.Va., 
57 S.Ct, 382, 3P0 U.S. 131, 81 L.Ed. 
557, reversing, C.C.A., 84 F.2d 965, 
certiorari granted 57 S.Ct. 41, 299 
U.S. 528, 81 L.Ed. 389—Ortiz v. 
Public Service Commission of Puer¬ 
to Rico, C.C.A.Puerto Rico, 108 P. 
2d 815—In re Cury, D.C.Va., 34 F. 
Supp. 526. 

42. U.S.—Bernards v. Johnson, Or., 
62 S.Ct. 30, 314 U.S. 19, 86 L.Ed. 
11, afflrming, C.C.A., 103 F.2d 567, 
certiorari denied 60 S.Ct. 127, 308 
U.S. 595, 84 L.Ed. 498, certiorari 
granted 60 S.Ct. 899, 310 U.S. 616, 

84 L.Ed. 1391—^Bowman v. Loper¬ 
no, Cal., 61 S.Ct. 201, 311 U.S. 262, 

85 L.Ed, 177, reversing, C.C.A., In 
re Bowman, 110 F.2d 348, certiorari 
granted Bowman v. Loperena, 60 
S.Ct. 1095, 310 U.S. 621, 84 L.Ed. 
1394, conformed to, C.C.A., 118 F.2d 
742—Chapman v. P^deral Land 
Bank of Louisville, Ky„ C.C.A.Ohio, 
117 F.2d 321—Mintz v. Lester, C.C. 
A.N.M., 95 F.2d 690—Zihimern v. 

U. S., C.C.A.Ala., 79 F.2d 703, re- 
hearing denied 80 P.2d 993, certio¬ 
rari granted 56 S.Ct. 5p4. 297 U.a 
701, 80 L,Ed, ^90, and reversed ,on 
other grounds 56 S.Ct, 70$, 298 U. 
S. 167, 80 L.Ed. 1118—Clarke v. 
Hot Springs Electric Light «Sfc Pow- ; 
er Co., C.C.AWyo., 76 F.2d 918, cer- 
tiorari denied 66 S.Ct. 147, 296 U.S. 
624, 80 L.Ed. 443—Harris v. U. S., 
C.C.A.N.C., 72 F.2d 982, denying 
rehearing '70 P.2d 897-^McIntosh 

V. U. S., C.C.A.Va., 70 P.2d 507, 
dismissing appeal, D.C., IJ. S. v. ; 
Mciritosh, 2 F.Supp. 244, rphearing 
dqnied 3 F.Supp. 715, and certiorari 
denied Mcintosh v. U. S., 55 S.Ct 
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101, 293 U.S. 686, 79 L.Ed. 682— 
Gilliam v. U. S., C.C.A.Va., 70 F. 
2d 507, certiorari denied 56 S.Ct 
111, 293 U.S. 587, 79 L.Ed. 682, re¬ 
hearing denied 55 S.Ct 140, 293 U. 
S. 631, 79 L.Ed. 716—Stradford v. 
Wagner, CC.A.Okl., 64 F.2d 749— 
Northwestern Public Service Co. 
V. Pfeifer, C.C.A.S.D., 36 P.2d 5— 
Wabash Ry. Co. v. Lindiey, C.C.A. 
Neb., 29 F.2d 829—Chicago, M. & 
St P. Ry. Co. V. Leverentz, C.C.A. 
Minn., 19 P.2d 915, certiorari de¬ 
nied 48 S.Ct 38, 275 U.S. 543, 72 
L.Ed, 416—Abruzzino v. National 
Union Pire Ins. Co., D.C.W.Va, 35 
F.Supp. 925—Payne v. Garth, C.C. 
A.Neb., 285 F. 301—U. S. v. Fidelity 
& Deposit Co., of Maryland, N.T., 
155 P. 117, 83 C.C.A. 577—Coe v. 
East & West R. Co., Ala., 85 F. 489, 
29 C.C.A. 292—Marden v. Campbell 
Printing-Press & Mfg. Co., Mass., 
67 F. 809, 15 C.C.A. 26. 

Newly discovered evidence as gTound 
for motion 

The purpose of requirement of Fed¬ 
eral Rules of Civil Procedure, rule 
59 (b) 28 U.S.C.A. following § 723c, 
that after expiration of ten days 
from entry of judgment motion 
for new trial, on the ground of new- 
ly discovered evidence, can only be 
made with leave of court obtained 
on notice and hearing and on a show- 
ing of due diligence, is to prevent 
dilatory use of the motion for new 
trial on ground of newly discovered 
evidence to increase the time' for fil- 
ing an appeal.—^Abruzzino v. National 
Union Pire Ins. Co., D.C.W.Va., 36 
F.Supp. 926. 

Motion made on last day of period 

Postponement of motion for new 
trial and of appeal until the ends of 
the periods allowed therefor did not 
require dismissal of appeal for want 
of diligence, ^here defendants flrst 
motion for new* trial was made 
promptly but not acted on and the 
decree was entered without notice to 
defendants.—Moss v. Equitable Life 
Ins. Co. of lowa, C.C.A.M 0 ., 71 F.2d 

795 * 

43. U.S.—Wayne United Gas Co.; v. 

Owens-Illinois Glass Co., W-Va. 
67 S.Ct. 382, 300 U.S. 131, 81 L. 
Ed- 657, reversing, C.C.A., 84 Fk2d 
965, certiorari granted 67 S.Ct 41, 
299 U.S. 6-28, 81 L.Ed. 389. 
Neoesdlty to appeal althongli applica- 
tion for reliearing is pending 
A defeated party, who applies for 
a rehearing and doeS not appeal with- 
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other similar unsubstantial errors in the jtidgmentpr 
decree does not extend the time for appeal.*^^ Un¬ 
substantial defects in a motion or petition ^ivill not 
prevent extension of time for appeal,^^ and if a 
motion or petition is in substance one for a new trial 
or rehearing, although not technically so, it may ex¬ 
tend the time for appeal.^® The serving of a mo¬ 
tion for judgment ,notwithstanding the verdict or 
for a new trial, within ten days after the entry of 
the judgment, is sufficient to extend the time for 
appeal although the motion is not filed within the 
ten days^*^ The pendency of a petition under the 
bankruptcy act does not toll the limitations as to 
an appeal from a decree entered prior to the filing 
of the petition.'^^ A motion to amend the judg¬ 
ment does not extend the time for appeal where it 
is made after the other party has filed notice of ap- 


peal.^9 An appeal from a decree as originally ren- 
dered cannot operate as an appeal from the decree 
as subsequently amended, even though the appeal is 
filed after the expiration of the time for an appeal 
from the original decree.^® 

(4) Extension of Time by Court or by Par¬ 
ties. 

The time prescribed for taking the appeal cannot 
be extended either by the court or by the parties. 

The time prescribed for taking an appeal cannot 
be extended, nor relief granted in case of a failure 
to proceed in time, either by the Circuit court of ap- 
peals^^ or by the lower court,®^ nor can the time 
prescribed be extended by agreement or stipulation 
of the parties or by express or implied waiver.^^ 

L It has been held that if delay in perfecting an ap- 


in time limited, takes risk that he 
may lose right of appeal, as appH- 
-cation for rehearing, if court re- 
fuses to entertain it, does not ex¬ 
tend the time for appeal.—Ortiz v. 
Public Service Commission of Puerto 
P.ico, C.C.A.Puerto Rico, 108 F.2d 815. 
jpractice of supreme court of Puerto 
Rico as ludlcatiug' eutertaiulug 
of applicatlou 

A practice of the supreme court of 
Puerto Rico to stay mandate, if pe¬ 
tition for rehearing is filed within 
ten days, until petition is disposed 
■of, does not establish that the pe¬ 
tition for rehearing will necessarily 
be entertained, so as to extend time 
for appeal.—Ortiz v. Public Service 
Commission of Puerto Rico, supra. 
Recital as determiuative of entertaiu- 
Ittg of applicatiou 
A recital by the supreme court of 
Puerto Rico in order denying petition 
for appeal that motion for rehearing 
T>reviously filed had been denied with- 
•out hearing or opinion and was not 
■“entertained” by the court was de- 
terminative that motion for rehear¬ 
ing had not been “entertained” and 
had not served to extend time for ap- 
■peal.—Ortiz v. Public Service Com¬ 
mission of Puerto Rico, supra. 

•44. U.S.—Larkih Packer Co. v. Hin- 
derliter Tool Co., C.C.A.Okl., 60 F. 
2d 491. 

45. U.S.—Larkin Packer Co. v. Hin- 
derliter Tool Co., supra—Thomas 
Day Co. v. Dob^e Laboratories, CJ.C. 
A.Cal., 41 F.2d'61. 

46. U.^.—rSuggs V. Mutual Ben. 

Health & Accident Ass’n, C.C.Aj- 
Okl., 115 F.2d 80'-^elson v, Dev- 
ney, C.C.A.Wis., 102 F;2d 487—The 
Astorian, C.C.A.Cal., 57 P,2d 85— 
Cavis V. Livingston, C.C.A.Cal., 13 
P.2d 605. . i ■ 

-47. U.S,—Reliance /Life Ins. Co/ v. 
Burgess, C.aA.M^o., 112 F.2d 234, 
certiorari dejiied; Burgess v. Reli- 
Ance Life Ins, Co., 6l 137, 


311 U.S. 699, 85 L.Ed. 453, rehear¬ 
ing denied 61 S.CL 391, 311 U.S. 
736, 85 L.Ed. 475. 

46. U.S.—^Benitez v. Bank of Nova 
Scotia, C.C.A.Puerto Rico, 109 F. 
2d 743, certiorari granted 61 S.Ct. 
10, 311 U.S. 623, 85 L.Ed. 395, re- 
versed on other grounds 61 S.Ct. 
953, 313 U.S. 270, 85 L.Ed. 1324, 
rehearing denied 62 S.Ct. 61, 314 

U. S. 706, 86 L.Ed. 564, oonformed 
to, aC.A., 125 P.2d 523. 

49. U.S.—Fiske v. Wallace, C.C.A. 
Mo., 115 F.2d 1003, certiorari de¬ 
nied Wallace v. Fiske, 62 S.Ct. 123, 
two cases, 314 U.S. 663, 86 L.Ed. 
531, rehearing denied 62 S Ct. 174, 
two cases, 314 U.S. 710, 86 L.Ed. 
566, rehearing denied 62 S.Ct 916, 
two cases, 315 U.S. 829, 86 L.Ed, 
1224, motion granted and motion 
denied .62 S.Ct. 1286, two cases. 

50. U.S.—Larkin Packer Co. v. Hin- 
derliter Tool Co., C.C.A.Okl., 60 F. 
2d 491. 

51. U.S.—Robertson v. Morganton 
Full Fashioned Hosiery Co., C.C.A. 
N.C., 95 F.2d 780—Muckelroy v. 
Baldwin, C.C.A.Ark.. 70 F.2d 728 
—U. S. ex rei. Kreuter v. Baldwin, 
C.C.A.m.. 49 F.2d 262—Sprague v. 
Chicago; B. & Q. R. Co., C.C.A. 
Neb., 17 F.2d 768—Teritas Oil Cor¬ 
poration V. McLain, CC.A.Tex., 4 F. 
2d, 389. 

3 C.J. p 1069 note 42. 

52. U.S.—Leishman v. Associated 
Wholesale Eleptric Co., C.C.A.CaL^ 
128 F-2d 204—Benitez v. Bank of 
Nova, Scotia, C.C.A.Puerto Rico, 109 
F.2d 743, certiorari granted 61 S. 
Ct. 10, 311 U.S. 623; 85 L.Ed. 395, 
reversed on other grounds 61 S-Ct. 
953, 313 U.S. 270 85 L.Bd.; 1324, 
rebearifig f^nied -62 S.Ct. 51, 314 
UA 706, 86 L.Ed. 664, conformed 
to, aC.A., 125 P.2d 523—Von Hpit 

V. Carter, C.C.A.Hawaii, 56 F.2d 
61—Robie v, Hart, SchafEner & 
Marx, C.C.A.Minn., 40 F.2d 871— 


Donaldson v. Baltimore Acceptance 
Corporation, C.C.A-Pa., 38 P.2d 215 
—Collins V. U. S., C.C.A.Iowa, 24 
P.2d 823—Chicago, M. & St P. Ry. 
Co. V. Leverentz, C.C.A.Minn., 19 
F.2d 915, certiorari denied 48 S.Ct. 
38, 275 U.S. 543, 72 L.Ed. 416— 
Vaughan v. American Ins. Co. of 
Newark, N. J., C.C.A.Ga., 15 F.2d 
526—Chicago & A. R. Co. v. U. S., 
54 CtCl. 116. 

3 C.J. p 1069 note 43. 

Nuuc pro tunc entry or aUowance 
of appeal is inefEective to extend the 
time for appeal.—U. S. v. Rayburn, 
C.C.A.Iowia, 91 F.2d 162—U. S. v. 
Hali, C.C.A.Mass., 83 P.2d 94, reversed 
on other grounds 86 P.2d 537—Don¬ 
aldson V. Baltimore Acceptance Cor¬ 
poration, C.C.A.Pa., 38 F.2d 215— 
Boatmen’s Bank v. Atchison, T. & S. 
F. Ry. Co., C.C.A.MO.. 2 P-2d 972, 
certiorari denied 45 S.Ct. 612, 268 U. 
S. 6.92, 69 L.Ed. liea 
AUowance of time for bili of excep¬ 
tione 

The time for review is not extend¬ 
ed by aUowance of time for, or de¬ 
lay in, settling or filing a bili of ex- 
ceptions.—Camden Iron Works Co. 
V. City of Cincinnati, Ohio, 241 F. 
846, 154 C.C.A. 548— Camden Iron 
Works Co. V. Sater, Ohio, 223 F. 611, 
139 C.C.A. 157 —Kentucky Coal, Tim- 
ber, Oil & Land Co. v. Howes, Ky., 
1^3 F.'163. 82 aC.A. 337. 

Order extending time for motion to 
amend 

An order extending time within 
which to file motion to amend and 
suppi ement flndings and conclusions 
cbuld not extend the time for taking 
an appeaL—Leishman v. Associated 
Wholesale Electric Co., C:C.A.CaL, 
128 F.2d 264i 

53. U.S.—Benitez v, Bank of Nova 
.Scqtia, C.C.A.Puerto Rico. 109 P.2d 
743, certiorari granted 61 S.Ct. 10, 
.311 U.S. 623. 86 L.Ed. 395, Reversed 
on^^ptlier g:rouhds 61 S.Ct. 953, 
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peal is caused by the act or omission of the court 
or some official thereof, the appeal may be perfect- 
ed after the expiration of the prescribed time,^^ un- 
less the act or concurrence of the court or officer 
is not neccssary,^^ and so in cases where an allow- 
ance of an appeal has been required, an appeal 
prayed for or otherwise taken in due time is not 
dismissible because of a delay in its allowance.^® 

(5) Premature Appeal 

As a general rule, except in the case of mere Ir- 
regularlty not resulting in prejudice, an appeal which 
is taken before the right to take an appeal has ac- 
crued is premature and will be dismissed. 

As a general rule, except in the case of mere ir- 
regularity not resulting in prejudice, an appeal 
which is taken before the right to take an appeal 
has accrued is premature and will be dismissed,^^ 
but where an appeal is taken as from a final judg- 
ment before the judgment has been entered by the 
clerk, the court, may disregard the technicality and 


consider the appeal.^® An appeal from a judgment 
is not prematurely taken although the other party 
is entitled at the time to move to amend the judg- 
ment.^9 

c. Application for, and Allowance of, Appeal 

No application for, or an allowance of, an appeaF 
is necessary under the Federal Rule* of CivII Proce- 
dure. 

Under the Federal Rules of Civil Procedure, rule 
73, 28 U-S.C.A. following § 723c, an appeal from 
a district court of the United States to the Circuit 
court of appeals is taken by merely filing a notice 
of appeal with the district court, and no applica¬ 
tion for, or an allowance of, the appeal is neces¬ 
sary.®® Under the former federal practice, in ac- 
cordance with the applicable statutes and rules of 
court in the particular circuit, an application for, 
and an allowance of, an appeal or a writ of error 
was necessary.®^ A petition for an appeal from the 


313 U.S. 270, 85 L.Ed. 1324, re- 
hearing- denied 8*2 S.Ct. 51, 314 U.S. 
706, 86 L.Ed. 564, conformed to, 
C.C.A., 125 F.2d 523—Muckelroy v. 
Baldwin, C.C.A.Ark., 70 F.2d 728— 
Larkin Packer Co. v. Hinderliter 
Tool Co., C.C.A.Okl., 60 P.2d 491 
—Osborn v. U. S.. C.C.A.N.C., 50 
F.2d 712—Robie v. Hart, Schaffner 
& Marx, C.C.A.Minn., 40 F.2d 871 
—Vaugrhan v. American Ins. Co. of 
Newark, N. J., C.C.A,Ga-, 15 F.2d 
526—Veritas Oil Corporation v. Mcr 
Lain, C.C.A.Tex., 4 F.2d 389—Boat- 
men’s Bank v. Atchison, T, & S. F. 
Ry, Co., C.C.A.MO., 2 P.2d 972, cer¬ 
tiorari denied 45 S.Ct. 512, 268 U. 
S. 692, 69 L.Ed. 1160. 

3 C.J. p 1075 note T8. 

TTurging* objection on secoud appeal 
Party who does not object tg the 
tardiness of an appeal from a jud^- 
ment, but participates in the hearing 
on appeal and in a second trial of the 
case, cannot urge that objection on 
an appeal from the judgrment on the 
second trial.—Jarowski v. Hamburg- 
American Packet Co., N.Y., 186 P. 
3>3‘2, 108 C.C.A. 410, denying motion 
182 F. 320, 104 C.C.A. 548. 

Reliauce on statemezLts of appellee^s 
cotmsel 

Appeal was dismissible where tak¬ 
en over four months after entry of 
judgment, despite claim that delay 
was caused ‘by reliance on state- 
ments of aippellees’ counsel that the 
pendency of a bankruptcy proceed- 
ing involving appellees'acted as a re- 
straint on ali pending actions.— 
'Muckelroy v. Baldwin, C.C.A.Ark., 70 
F2d 72'8. 

tQ.obJeot to liar^ mb^tion for 
nw trial 

:^ilure of ^appellees to object to fil- 
ihg motion for ■ new trial after ex¬ 


piration of time for appeaj did not 
prevent dismissal of appeal.—North¬ 
western Public Service Co. v. Pfeifer, 
C.C.A.'S.T)., ‘3*6 F.2d 5. 

Stipulatiou for stay excepting entry 
of judgrment 

Stipulation for stay of the pro- 
ceedings excepting the entry of judg¬ 
ment does not extend the time for 
appeal.—^Northwestern Public Serv¬ 
ice Co. V. Pfeifer, supra. 

54. U.S.—Toledo Metal Wheel Co. v. 
Poyer Bros. & Co., Ohio, ‘223 F. 3'50, 
138 C,C.A. 6-12. 

3 C.J. p 1072 note 69. 

55. U.S.—Sprague v. Chicago, B. & 

Q. R. Co., ■C.C.A.Neb., 17 F.2d 76'8. 

3 C.J. p 10*72 note 68. 

56. U.'S.—Benitez v. Bank of Nova 
Scotia, C.C.A.Puerto Rico, 109 F.2d 
743, certiorari granted 61 'S.Ct. 10, 
'311 U.S. 623, 85 U.Ed. 395, reversed 
on other grounds 61 S.Ct. 95'3, 313 
U.S. 270, 85 L.Ed. 1324, rehearing 
denied 62 S.Ct. 51, 314 U.S. 706, 86 
L.Ed. 564, conformed to, C.C.A., 125 
P.2d 523—The Ruth, C.C.AN.J., '20 
F.2d 314—^Wheeler v. Lumbermen's 
Mut. Casualty Co., -D.C.Me., '6 F. 
Supp. 5-32—J. D. Randall Co. v. 
Foglesong Mach. Co., Ohio, 200 P.- 
741, 119 C.C.A. 185. 

57. U.iS.—In re Von HofCman, C.C.A. 
N.J., 117 P.2d '222—In re Chicago, 

R. 1. & P. Ry. Co., C.C.A.I11., 90 F. 
2d 795—Meeker v. Baxter, C.C.A. 
N.Y., 83 F.2d 183—^Evans v. New 
Haven Bank, N: B. A., C.C.A.Conn., 
72 F.2d 664. 

Appoal not di£nnissed as premature 

U.S.—Eeckert v. Independence 

Shares Corporation, Pa., '61' S.Ct. 
229, 311 U.S. 282, 85 'L.Ed. 189, re- 
yersing, C.C.A., Independence 

iShares Corporation v. Deckert, 108 

278 


I F.2d 61, reversing, D.C., Deckert v. 
Independence Shares Corporation, 
27 P.Supp. 763, certiorari granted 
60 S.Ct. 715, 309 U.S. 648, 84 L.Ed. 
1000 and Deckert v. Pennsylvania 
'Co. for Insurance on Lives and 
Granting Annuities, 60 S.Ct. 716, 
309 U.S. 64'8, 84 L.Ed. 1000—Wet- 
terlund v. Holm, C.C.A.Kan., 74 F. 
2d 107—Sauri v. Sauri, 'C.'C.A.Puei> 
to Rico, 4'5 P.2d 90. 

5®. U.'S.—Milton V. U. S., C.C.A.La., 

120 F.2d 794. 

59. U.S.—Piske r. Wallace, C.C.A. 
Mo., 115 P.2d 1003, certiorari de¬ 
nied Wallace v. Fiske, 62 iS.Ct. 123, 
two cases, 314 U.S. 66'3, 86 L.Ed. 
631, rehearing denied 62 S.Ct. 174, 
two cases, 314 U.S. 710, 86 'L.Ed. 
566, rehearing denied 62 S.Ct. 910, 
two cases, 315 U.S. '829, 86 L.Ed. 
1224, motion granted and motion 
denied '62 S.Ct. 1286, two cases. 

60. U.S.—Youdan v. Majestic Hotel 
Management 'Corporation, C.C.A. 
IlL, 125 P.2d l'5i—^De Maurez v. 
Swope, 'C.C.A.Wash., 110 P.2d 664 
—Smith V. Johnston, C.C.A., 10'9 F. 
2d 152. 

Assignment of errors with petltioxt 
for appeal 

Since a petition for appeal is not 
necessary, rules of court requiring 
an assignment of errors to be flled 
with the petition for appeal are no 
longer effective.'—^Keeley v. Mutual 
Life Ins. Co. of New York, C.C.A. 111., 
113 P.2d 633. 

61 - U.S.—Alaska Packers Ass’n "v. 
Pills-bury, Cal., 67 S.Ct. 682, 301 
U.S. 174, 81 L.Ed, 988, reversing, 
C.C.A., Pillsbury v. Alaska Pack¬ 
ers Ass’n, <85 P.2d 758 and 78 F.2d 
^87, certiorari gfanted in both cas¬ 
es Alaska Packers Ass’n' v. Pilis- 
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supreme court of Hawaii in a case in equity is prop- 
erly allowed by an associate justice of that'court, 
and an allowance by the chief justice is not neces- 
sary.®2 

Vucating order allowtng appeal. The district 
court of Puerto Rico has power to vacate an order 
allowing an appeal which was improvidently entered 
on an application made after the expiration of the 
period of appeal.^^ 

d. Payment of Costs and Fees 

The cJerk of the district court is entitled to the 
prescribed fee for filing the notice of appeal uniess ap¬ 
pellant has been permitted to appeal in forma pauperis. 
A person prosecuting an appeal in forma pauperis is 
not entitled to the reporter's transcript without pay- 
ing the cost thereof. The Circuit court of appeais may 
waive its rule prescribing the time for filing fees for 
printing the transcript. 

The clerk of the district court is justified in re- 


fusing to file notice of appeal until his fee has been 
paid or until an order permitting- appellant to pro- 
ceed in forma pauperis is made,®'^ and, if payment 
of the fee is to be avoided, application to proceed in 
forma pauperis on appeal should be filed with the 
clerk, and the courfs order on the application pro- 
cured prior to the filing of the notice.®^ A fee for 
filing an application to proceed in forma pauperis 
is not required.^® The established rule is that a 
person prosecuting an appeal in forma pauperis is 
not entitled to the reporteris transcript of the tes- 
timony without paying the cost thereof,®*^ and this 
rule has not been changed by the Federal Rules of 
Civil Procedure, rule 80, 28 U.S.C.A. following § 
723c.^S The Circuit court of appeais may waive its 
rule prescribing the time for filing fees for print¬ 
ing the transcript and may, in its discretion, re¬ 
fuse to dismiss the appeal for laches in depositing 
the fees.®® 


bury, 57 S.Ct. 322, 299 U.S. 538, 
81 Ij.Ed. 396—McCrone v. U. S., 

C. C.A.Mont., 100 F.2d '322, certio¬ 
rari granted 59 S.Ct. 591, 306 U. 
S. 625, 83 L.Ed. 1029, affirmed 59 
S.Ct. 685. 307 U.S. 61, 83 'L.Ed. 1108 
—Barton v. Automobile Ins. Co. of 
Hartford, Conn., 'C.C.A.Mass., 63 F. 
2d 6'31, certiorari denied 5*3 S.Ct. 
786, 289 U.S. 755, 77 H.Ed. 1499— 
Brady v. Baltimore & O. B. Co., 

D. CW.Va., 56 F.2d •23a-^sborn v. 
U. S., •C.C.A.N.C., '50 F.2d 712— 
Wilmington v. Bicard, N.O., 90 F. 
212, •32 O.C.A. 578—Green v. liyn. 
Mass., 87 F. 839, '31 C.CA. 24'8. 

3 C.J. p 107'8 note 3. 

By whom allowed 

U.S.—Wheeler v. Taft, C.C.A.'L.a, 261 
F. '978, certiorari denied 40 'S.Ct. 
584, -253 U.S. 490, 64 U.Ed. 1028 
—Foote V. Silsby, C.C.N.Y., 9 F. 
€as.No.4,917, 1 Blatchf. 542. 

3 C.J. p 1079 notes 5, 6, 10, p 1080 
note 1‘3. 

Piroper petition or application 

U.'S.—'Larkin Packer Co.' v. Hinder- 
liter Tool Co., C.C.A.Okl., 60 F.2d 
491—Jackson v. Norris, C.C.ATex, 
37 F.2d '511, certiorari denied 50 
S.Ct. 462, 281 U.S. 76'3, 74 U.Ed. 
1171—Ross V. White, C.C.A.Tenn., 
32 F.2d 750, certiorari denied '50 
'S.Ct. 35, 2S0 U.S. 584, 74 ‘U.Ed. 633 
—American Surety Co. of New 
York 'V. People of State of 'Colora- 
do, for Use of Uittle, C.C.A.C 0 I 0 ., 
22 P.2d ■ 624—Reeder v. Morton- 
Gre&son Co., C.C.A.Neb., 296 P. T85 
—Brown v. Kossove, ’S.'D., 255 P. 
806, 167 C.C.A. 134—Moss v. Gulf 
Compress Co., Miss., 202 F. 657, 
121 C.C.A. e?*—Alaska United Gold 
Min. Co. V. Keating, Alaska, 116 
F. 561, 53 C.C.A. 655—Gorham v. 
Broad Biver Tp., O.C.S.C., 11'3 F. 
«83, affirmed 118 F. 1016„ 56 C.C.A. 


140—Sprin^eld Safe-X)eposit & 
Trust 'Co. V. Attica, Kan., '85 F. 387, 
29 C.O.A- 214, certiorari denied 19 
S.Ct. 884, 171 U..S. 689, 4‘3 U.Ed. 
•1179. 

Aetion constituting* allowance 

U.S.—^Department of Water and Pow¬ 
er of 'City of Dos Ang-eles v. Ander- 
son, C.C.A.Nev., 95 F.2d 577, cer¬ 
tiorari denied 59 S.Ct. 67, 305 U^. 
607, 83 D.Ed. ‘3'86—'Ross v. White, 
C.C.A.Tenn., 32 F.2d 750, certiorari 
denied '50 S.Ct. 35, 280 U.S. 584, 
74 D.Ed. 633—Weinstein v. Black 
Diamond S. S. Corporation, C.C.A. 
N.Y., 31 P.2d 519—Alaska United 
Gold 'Min. Co. v. Keating, Alaska, 
116 P. 561, 53 C.C.A. 65'5—Douis- 
ville Trust Co. v. Stockton, Fla., 
72 F. 1, 18 C.C..^ 408. 

Gronnds for allowance or refnsal and 
discretion of conrt 

U.S.—Guaranty Trust Co. of New 
York V. Chicagro, M. & St. P. By. 
Co., D.C.Ill., 15 F.2d 443—Ellicott 
Mach. Corporation v. Vogrt Bros. 
Mfgr..Co., D.C.Ky., 267 F. 934, af¬ 
firmed, C.C.A., 267 F. 945, error, 
certiorari, and mandamus denied 
Yogrt Bros. Mfgr. .Co. v. Ellicott 
Mach. Corporation, 41 S.Ct. 8, 254 
U.S. 607, 629, 65 L.Ed. 4'35—^Simp- 
son V. Denver First Nat. Bank, 
Colo., 1-29 F. 257, 63 C.C.A. 371— 
Southern Bldff. & 'Loan Assoc. v. 
Carey, C.C.Tenn., 117 F. '325, af¬ 
firmed 128 P. 1022, 62 C.C.A: 684. 

'3 C.J. p 1091 note 21. 

Order grantiu^ application 

U.'S.—^chmidt v. U. S., C.C.A.Wash., 
102 P.2d 589, certiorari denied 60 
S.Ct. '83, ‘308 U.S. 569, 84 IL.Ed. 473, 
and Northern Pac. R. Co., by 
Schmidt v. U. S., '60 S.Ct. 83, 308 

U. S. 569, 84 ‘L.Ed. 478—Donaldson 

V. Baltimore Acceptance Corpora¬ 
tion, C.C.A.Pa., 38 P.2d 21'5—^Stand¬ 


ard Oil Co. V. Bobins Dry Dock & 
Repair Co., C.C.A.N.Y., 32 F.2d 182, 
affirming-, D.C., Standard Oil Co., N. 
J. V. Bobbins Dry Dock & Repair 
Co., 25 F.2d 339—Consolidated Gas 
Co. of New York v, Prendergast, D. 
C.N.Y., 6 F.2d 2Sl~^Lewis v. 

Holmes, 111., 194 P. 842, 115 C.C. 
A. 408. 

3 C.J. p 1094 note 40, p 1095 note 54, 
p l096 note 66. 

Proof of allowance 
U.S.—U. s. V. Beaman, C.C.A.Ga., '61 
P.2d 493. 

3 C.J. p 1101 note 4. 

M a n dam u s to compel allowance 
U.S.—Muma v. Bodine, C.C.A., 16 P. 
2d 463. 

62. U.S.—Territory of Hawaii v. 
Gay, C.C. A. Hawaii, 52 F.2d 35 6, 
certiorari denied 52 S.Ct 131, 284 

. U.S. 677, 76 D.Ed. 572. 

63. U.S.—^Benitez v. Bank of Nova 
. Scotia, .'C-C.-APuerto Rico, 109 F. 

•2d 74'3, certiorari granted 61 S.Ct. 
10, 311 U.S. 62'3, 85 'D.Ed. 395. 

64. U.S.—^Smith v. Johnston, C.C.A., 
109.F.2d 152. 

6S- U.S.—Smith v. Johnston, supra. 
613. U.S.—Smith V. Johnston, supra. 

67. U.S.—^U. S. ex rei. Estabrook v. 
Otis, C.C.A.MO., 18 F.2d 689. 

68. U.S.—Estabrook v. King, C.C.A, 
•Mo., 119 P.2d 607. 

6©. U.S.—Despiau v. U. S. Casualty 
Co., C.C.A.Puerto Rico, 87 F.'2d' 270. 
Where delay not prejndicial 
Circuit court of appeais would 
waive rule requiring deposit for 
printing and complete printed rec- 
ord of transcript to be filed in time 
for hearing at next term following 
notice by clerik of deposit required 
for printing, where defendant had 
copy of printed record when tran¬ 
script was filed and hence was not 
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e. Bond on Appeal 

(1) Necessity 

(2) Requisites and sufficiency 

(3) Effect of defects; amendments and 

new or additional bonds 

(1) Necessity 

(a) In general 

(b) Proceedings in forma pauperis 

(a) In General 

As a general rule the filing of an appeal bond Is 
necessary to the perfecting of an appeal, but it is hot 
a Jurisdictional prerequisite. 

As a general rule, under 28 U.S.C.A. § 869, the 
filing of an appeal bond is necessary to the per¬ 
fecting of an appeal,*^® but it is not essential to the 
validity of the appeal in such a sense as to prevent 
the appellate court from acquiring jurisdiction un¬ 
der the Federal Rules of Civil Procedure, rule 73 a, 
28 U.S.C.A. following § 723c, which provide that 
failure of appellant to take any of the further steps 
subsequent to the notice of appeal does not affect 
the validity of the appeal; nor was it a jurisdic¬ 
tional prerequisite prior to the adoption of the 
RulesUnder 28 U.S.CA. § 870, no appeal bond 
is required of a Corporation ali the stock of which 
is beneficially owned by the United States.72 ’ 

(b) Proceedings in Forma Pauperis 
aa. In general 

bb. Persons entitled 
cc. Procedure 
dd. Allowance ’ 

aa. In General 

The right to appeal In forma pauperis and thereby 


be excused from filing an appeal bond is entirely stat- 
utory and has not been affected by the Federal Rules 
of CTvil Procedure. For the privilege to be available, 
the appeal must have substantiai merit. 

One permitted to proceed on appeal as a pauper is 
not obliged to file a bond.'^^ The right to appeal in 
forma pauperis is purely a privilege givefi indigent 
persons to prosecute an appeal, otherwise and in- 
dependently allowable, without payment of fees and 
costs incident to such prosecution.^^ The right is 
entirely statutory,*^^ based on the federal statute 28 
U.S.C.A. § 832 ,it is not affected by the Fed¬ 
eral Rules of Civil Procedure.'^'^ For the privilege 
of. an appeal in forma pauperis to be available the 
appeal must have substailtial merit, ^nd whether 
there, is some merit in an appeal presents a ques- 
tion to be decided by the judge to whom the appli- 
cation is made.^s Where appellant takes a timely 
appeal and gives a bond which is approved by the 
court, the fact that he makes a motion to proceed 
in forma pauperis after the, time allowed for appeal 
does not require disruissal of the appeal, but the be- 
lated effort to proceed in forma pauperis may be 
treated as surplusage.^^ 

Appeals in forma pauperis in admiralty are con- 
sidered in Admiralty § 199. 

bb. Persons Entitled 

To be entitled to appeal In forma pauperis, appel¬ 
lant must actually l>e unable to prepay the costs op 
to give security therefor, and he 'must be a Citizen of 
the United States. 

Tq be entitled to appeal in fortha pauperis, appel¬ 
lant must be within the class of persons to whom 
the privilege is granted.®^ App^lant must actually 
be unable to prepay the costs or to give security 
therefor,S2 and he must be a Citizen of the United 


prejudiced and plaintiff gained noth- 
inff by delay.^—^Despiau V. U. S. Oas- 
ualty Co., supra. 

70. U.*S.—Gay v. Hud^on Riyer 
Electric Power Co., O.C.N.Y., 184 
P. '63'1, modifled on other grounds 
186 P. 1022, lOS O.C.A. 663—-Ken- 
tucky Ooal, Timber, Oil ILaiid 
Co. V. HoWes, Ky., 153 P. J63,‘82 
C.aA. S. Trust -Co. v. 

Western Contr^qt Co., Ky., 81 P. 
454, 26 O.O.A. 472. 

3 .<p.0r. p 1106 nqte 64. . 

71- U.S.—^ayer V. Kickey, 'CVC.A. : 
Tex., 67 P,2d '489—Surppter ijum- 
ber Co. . v. 'Sqund. Timber flo., 
Waab., 257 .P, 408, 168. C.C.A, 448 
, —Herr v. SL Eouis & R, €o., 

Miss., 174 F. 338,. 98 C.C.A 550.. - 
3 C.J. p 1108 nqte,.61. 

7!2i^ tF.S.^In re New’York'Investors, 
C.C.A.,' 79 P.2d 17‘9;'' certiobtri ‘de- 
nied* Brideknan v. Recqn-striiction 


' Piilance Corporation; 56 . S.Ct 30'8, 
296 U.S. 649, 80 E.Ed. 462. 

73. U.S.—GLfigare v. Harries, C.C.A. 
IlL, 128 P.2d 582—.Samuels v. Mun- 
sbn S. S. 'Line, C.C.A.Pia., 63 P.2d 
’861. 

74- U.S.—Millslagle v. Olson, C.C.A 
Neb., 130 F.2d •212, denying rehear- 
ing 128 P.2d 1015. 

75. U.S.—Holiday v. Johnston, C.C. 
ACal.,‘ 12'3 P.2d 867—Spiith, v. 
Johnston, 'C.C.A,, , 109 p.2d 152— 
Brown, v.. Johnston, C.C.ACalv 99 
F.2d 7*60—Stanley ,v.,‘Swope,| C.C. 
A., 99 P.2d 308. 

3 C.J. p 112'3 note 6. ' ’ ' 

76. U.S.—^Stanlqy V. Swope. .suprb 

77 . U.S.—Middleton y. Hartfo];-! Ac¬ 

cident &,jtndemnity Co., C.C.ATex., 
ll^.,F.2d 721., _ 

78/ U.^."—Ahinos v.'Hk^aiguire, C.'C.A. j 
Midh!,' 127 ' P.2a 817—Smiih v. 

” Jbhnstoh; ^CrC.A., 109 P.2d 152— J 

2S6' 


Pisher v. Cushman, C.C.A.Wash., 
99 F.'2d 918—Schneider v. ILehigh 
Valley R. Co., C.C.A.N.Y., 94 P.2d 
'85—Boggan y. Provident 'Life & 
Accident In». Co. of Chattanooga, 
Tenn., 'C.C. A Ala., 79 P.2d 721. 

79. U.S.—Pisher y. Cushman, C.C.A. 
Wash., 99 P.2d 918. 

80. U.S.—^Pulton Nat. Bank of At¬ 
lanta y. Gormley, 'C.C.AGa., 99 P., 
2d 464. 

81. ,U.S.—Boggan v. Providen,t Life 
& Accident In^. Co. of Chattq,pqo- 
,ga. Tenn., O^C.A.Alat,’ 79 P. 2 d, 721 
—^Auatin v. U. S., D.C.Ill,, 4.Q, P. 

•-I Supp. 777 . 

^ U.S.—^Rudy y. Federal Land 
‘Bank of Baltimore, C:C.A.Pa., 91 
P.2<i 549—Volk V. B. P. Sturtbvant 
Co., ifetass., 89 P. 582, -39 C.C.A. '646,. 

• affirmfed 104 P. 276;A3*’C.C*A* 527— 

• Wickelman y. AI’ B. Ob:, N.T.„ 

85 F:^ 85.iV‘ ’^9 c!c.A ije. ■ - '• ’ 
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States.®^ A corporatiori is not a Citizen within the 
purview of the statute so as to be entitled to appeal 
in forma pauperis.^^ 

An administrator or leg-al representative may 
prosecute an appeal in forma pauperis.^^ 

cc. Procedure 

An application for leave to proceed on appeal In 
forma pauperis shouid be made in the first instance to 
the district court and, if the application is denied for 
any reason other than a lack of good faith, applica¬ 
tion can then be made to the Circuit court of appeals. 
The petition and the affidavits must comply with the 
requirements of the statute. 

An application for leave to proceed on appeal in 
forma pauperis shouid be made in the first instance 
to the district court to enable that court with its 
immediate knowledge of the facts to determine 
whether the appeal has been taken in good faith,86 
and if the application is denied for any reason oth¬ 
er than a lack of good faith application can then be 
made to the circuit court of appeals.87 The circuit 
court of appeals also has the power to entertain the 
application prior to the filing of the notice of ap¬ 
peal in the district court where the district court 
fails to act on the application made therein within 
a reasonable time.88 If the appeal has been per- 
fected by filing notice and paying costs in the dis¬ 
trict court without applying for leave to appeal in 
forma pauperis, the circuit court may entertain the 


application in the first instance, but applicant shouid 
Show that the district court has been given an op- 
portunity to certify as to the petitioner’s good faith 
in taking the appeal.^^ 

Petition and affidavits. The petition and the affi¬ 
davits accompanying the petition must comply with 
the requirements of the statute.^® Thus they must 
contain a statement that the petitioner, because of 
his poverty, is unable to pay costs or give security,^! 
and that he believes he is entitled to the redress he 
seeks,82 and they must set forth the cause of ac- 
tion or the grounds on which the appeal is based.83 
They must also show the petitioner to be a citizen 
of the United States.^^ Ordinarily appellant will 
be granted an opportunity to correct a defective pe¬ 
tition or affidavit,85 but not where the record shows 
that the appeal is plainly without merit.86 One ap¬ 
plying to the circuit court of appeals for leave to 
proceed on appeal in forma pauperis after his ap¬ 
plication to the district court has been denied shouid 
allege that he has applied to the district court, that 
the application was there denied, and that the dis¬ 
trict court has not certified that the appeal is not 
taken in good falth.^*^ 

Every person who joins in an appeal in forma 
pauperis must file his oath as required by the stat- 
ute.®8 Where an appeal is prosecuted for the joint 
benefit of several persons, ali persons directly inter- 


A showing* of liardship alone is not 
sufficient.-—Volk v. B, F. Sturtevant. 
€o., Mass., 99 F. 532, 39 C.C.A. 646, 
affirmed 104 F 276, 43 C.C.A. 527. 
Iiitigation. for interest of otlier per- 
sons 

The statute may not be used by 
persons not poor persons, in whose 
interest, although not parties to the 
suit, the litigation is being- conduct- 
ed, to prosecute an appeal without 
giving bond for costs.—OBoggan v. 
Provident 'Life & Accident Ins. Co. 
of Chattanooga, Tenn., C.C.A.Ala., 79 
F2d 721. 

S3. U.S.—De Maurez v. Swope, C.C 
A.Wash., 100 F2d 530—Johnson 
V. Nickoloff, C.C.A., 52 F2d 1074 
—Austin V. TJ. S., D.C.Ill., 40 F 
Supp. 777—Volk V. B. F Sturtevant 
Co., Mass., 99 F 532, 39 C.C.A. 646, 
affirmed 104 F. 276, 43 C.C.A. ’527. 
Heclaration of intentlon to becomo 
Citizen 

The mere fact that appellant has 
flled a declaration of intention , to 
become a citizen after long” residence 
in Alaska, does not entitle hiih to 
prosecute appeal in forma pauperis. 
—Johnson v. Nlckoloff, C.C.A., 52 F 
2d 1074. 

Conylct iu state peniten^tiary, [ 

A ^onvict. 4n a sjb%te .penitantiary 
who under state laws is npt fuHy 


aualified citizen is not entitled to ap¬ 
peal in forma pauperis in a civil ac- 
tion.—Austin v. U. S., D.C.I11., '40 F. 
Supp. 777. 

84. U.S.—Atlantic S. S. Corporation 
vl Kelley, C.C.A.Fla., 79 F2d 339 
—Quittner v. Motion Picture Pro- 
ducers & Distributors of America, 
■aC.A.N.Y., 70 F2d 331. 

85. "Q.S.—^Bogrgran v. Provident Life 
& Accident Ins. Coi. of Chattanoo- 
ga, Tenn., C.C.A.Ala., 79 F2d 721. 

86. U.S.—Smith V. Johnston, C.C.A., 
109 F2d 162. 

BTecessity for tdmely application 
One desiring to proceed on appeal 
in forma pauperis shouid promptly 
cai^se to be delivered to judge of 
court who heard matter or in his ab- 
sence some other judge of the court, 
if there be such judge, the applica¬ 
tion for leave so to proceed, with ac¬ 
companying affldavit, in order tjiat 
any delay of the court in granting 
applipatlop may not prevent timely 
filing of notice of appeal.—Smith v. 
Johnston, supra. , 

87. U.SSpiith V. Johnston, supra 

33 . XJ.S.-^mith v. Johnston, ^upra. 

89. U.S.—Smith V. Johnston, supra 

90. U.S.—Johnson v. Ni^oloff, C.C. 


A., 52 F.2d 1074—^Austin v. U. S., 
D.C.Ill., 40 FSupp. 777. 

91. U.S.—^Volk V. B. P. Sturtevant 
Co., Mass., 99 F 632, 39 C.C.A. 
646, affirmed 104 F 276, 43 C.C.A. 
527. 

92. U.S.—Carter v. Kurn, C.C.A., 120 
F.2d 261. 

93 . U.S.—Johnson v, Nickoloffi, C.C. 
A., 52 F2d 1074—Austin v. U. S.. 
D.C.Ill., 40 FSupp. 777. 

94. U.S.'—De Maurez v. Swope, C.C. 
A.Wash., 100 F2d 530—Volk v. B. 
F. Sturtevant Co., Mass., 99 F. 532, 
39 C.CcA. 646, affirmed 104 F- 276. 
43 C.C,A. 627. 

95. U.S.—Lambert v. Central Bank 
of Oakland, C.C.A.Cal., 85 F2d 964, 
certiorari denied 57 S.Ct. 436, 300 

'tJ.S. ’658, 81 LuEd. 867—Boggan v. 
Provident Life & Accident Ins. Co. 
of Chattanooga, Tenn., C-C.A-Ala., 
79 Fj2d 721. 

96. U.S.—Boggah V. Provident Life 
& Accident Ins. Co. of Chattanooga, 
Tenn., supra 

97. U S.—Bayless v. Johnston, C.C. 
A., 127 F.2d 631—Smith v. Jphn- 
ston, C.C.A., 109 F2d 152. 

'98. U.S.—Puller v. Montague, C.C. 
Tenn., 53 F. 206. 
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ested in the recovery must present aflEidavits stating 
facts which show their financial inability.®^ In an 
appeal by an administrator the affidavits must show 
that neither the estate nor the beneficiaries are able 
to prepay or secure the costs,l and an affidavit by 
the administrator alone that neither he personally 
nor as such administrator, nor any of the benefici¬ 
aries, are financially able to pay the cost of appeal 
or to give security therefor is insufficient.2 That 
plaintiffs attorney has a contingent interest in the 
proceeds of the litigation by reason of his having 
contracted for a contingent fee has been held not to 
require him to file a pauperas oath in order that 
plaintiff may prosecute the appeal in forma pauper- 
is,3 but in other circuits it has been held that the 
attorney must do so.^ 

dd. Allowance 

The triai court has a discretion fn grantFng or 
refusing the allowance of an appeal in forma pauperis. 
Where it certifies that the grounds for appeal are friv- 
olous or without merit or that in its opinion the ap¬ 
peal is not taken in good faith, the Circuit court of 
appeais has no authority to allow the appeal in forma 
pauperis. 

The triai court has a discretion in granting or 
refusing the allowance of an appeal in forma pau¬ 
peris.^ Where the triai court certifies that the 
grounds for appeal are frivolous or without merit 
or that in its opinion the appeal is not taken in good 
faith, the circuit court of appeais has no authority 
to allow the appeal in forma pauperis,^ and it will 
deny the application therefor.^ The allowance by 
the triai court of an appeal in forma pauperis is not 
the equivalent of a certificate of probable cause and 
it is entirely separate from the allowance of an ap¬ 
peal.^ 


(2) Requisites and Sufficiency 

The bcnd on appeal must identify the judgment,- 
order, or decree as the one from which the appeal ia 
taken; it need not be signed by all appellants if good 
and sufficient security is given. The surety must be 
sufficient and the bond must be conditioned to secure 
the payment of costs if the appeal Is dismissed or the 
judgment affirmed. The bond Is to be filed at the 
time of filing the notice of appeal, but failure to do 
so at that time is not a jurisdictional defect. It must 
be in the sum of two hundred and fifty dollars uniess 
the court fixes a different amount, and if in that sum 
no approval thereof by the court is necessary. 

The bond on appeal must so correctly describe 
or refer to the judgment, order, or decree as to 
identify it as the one from which the appeal is tak¬ 
en; otherwise it will be insufficient.^ The bond 
need not be signed by all of several appellants if 
good and sufficient security is taken and no disad- 
vantage to the appellee is shown.^*^ That an appeal 
bond signed by an administrator is not accompanied 
by any authority from the probate court does not 
require a dismissal of the appeal. 

Sufficiency of suretics and conditions. The Fed- 
eral Rules of Civil Procedure, rule 73 (c), 28 U.S. 
CA. following § 723c, require that the bond on ap¬ 
peal shall have sufficient surety and shall be con¬ 
ditioned to secure the payment of costs if the ap¬ 
peal is dismissed or the judgment affirmed, or of 
such costs as the appellate court may award if the 
judgment is modified. Under former practice it 
was also required that the surety be responsible and 
reliablei2 and that the bond be conditioned to an- 
swer all costs if appellant fails to make his plea 
good. 

Time of filing. Under Federal Rules of Civil 
Procedure, rule 73, 28 U.S.C.A. following § 723c, 
the bond is to be filed with the notice of appeal. 


99. U.S.—Carter v. Kurn, C.C.A., 120 
F.2d 261—Boggan v. Provident Life 
& Accident Ins. Co. of Chattanoogra, 
Tenn., C.C.A.Ala., 79 P.2d 721— 
Chetkovich v. U. S., C.C.A., 47 F.2d 
894. 

1 . U.S.—Bog-gan v. Provident Life & 
Accident Ins. Co. of Chattanoogra, 
Tenn., C.C.A.Ala., 79 P.2d 721— 
Beed v. Pennsylvania Co., C.C.A., 
111 F. 714. 

2. U.S.—Carter v. Kurn, C.C.A., 120 
P.2d 261. 

3. U.S.—Quittner v. Motion Picture 
Producers & Distributors of Amer¬ 
ica, C,C.A.N.T., 70 F.2d 331—U. S. 
V. Call, C.C.A.Fla., 287 F. 520. 

4. U.S.—Chetkovich v. U. S., C.C.A., 

47 F.2d 894^—U. S. ex rei- Randolph 
V. Ross, C.C.A., 298 F. 64, 33 A.L.R. 
728. . 

5. U.S.—Millslagle v. Olson, C.C.A. 
Neb., 130 F.2d 212, denyingr rehear- 
ing 128 F.2d 1015, 


6. U.S.—^Aninos v. Mag-uire, C.C.A. 

Mich., 127 P.2d 817—Holiday v. 

Johnston, C.C.ACal., 123 F.2d 867 
—Smith V. Johnston, C.C.A., 109 

F.2d 152—^Waley v. Johnston, C.C. 
A.Cal., 104 P.2d 760—Brown v. 

Johnston, C.C.A.Cal, 99 F.2d 760— 
Stanley v. Swope, C.C.A., 99 F.2d 
308. 

7. U.S.—Garrison v. Johnston, C.C. 

A.Cal., 129 F.2d 318—Parker v. 

Johnston, C.C.A., 109 P.2d 157— 
Smith V. Johnston, C.C.A., 109 P.2d 
152—Stanley v. Swope, C.C.A., 99 
F.2d 308—In re Rolfe, C-C.A.Wash., 
97 P.2d 338—In re Wrag-gr, C.C.A. 
Ala., 95 P.2d 252, certiorari denied 
59 S.Ct. 80, 305 U.S. 696, 83 L.Ed. 
377. 

8. U.S.—Millslagrle v. Olson, 'C.C.A. 
Neb., 130 F;2d 212,;denying’ rehear- 
ing 128 F.2d 1015. 

9. U.S.—Benjamin v. Hart, D.C.N. 
T., 3 Ped.Cas.No.1,302, 4 Ben. 454. 

282 


I 10. U.S.— st. Marie v. U. S., C.C.A. 
Cal., 108 F.2d 876, affirming’, D.C., 
24 F.Supp. 237, certiorari denied 61 
S.Ct. 35, 311 U.S. 652, 85 L.Ed. 417 
—King V. Thompson, Ohio, 110 P. 
319, 49 C.C.A 59. 

However, it has also been held that 
where a reasonable douht is raised 
as to the grenuineness of the signa¬ 
ture of two appellants on an appeal 
bond the justice to whom the bond 
is presented for approval has the 
right to refuse to approve it.—U. S. 
V. Cox, 14 App.D.C. 368. 

11. U.S.—Baten v. Kirby Lumber 
Corporation, C.C.A.Tex., 103 F.2d 
272. 

12. U.S.—Hobson v. Johnson, C.C. 

111., 12 P.Cas.No.6,563, 4 Biss. 505. 

13. U.S.—Peace River Phosphate Co. 

V. Edwards;'Fla., 70 F. 728, 17 CC. 

A. 368: " ■ 
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but failure to do so at that time is not a jurisdic- 
tional defect. Under former practice it was held 
that the court could permit a bond to be -filed sub- 
sequent to the taking- of the appeal^^ at any time 
before it passed on the motion to dismiss,!^ althougb 
where the appeal was taken in open court and the 
bond was not presented within the prescribed time 
it was held that the appeal must be dismissed.^® 

Amount. In accordance with Federal Rules of 
Civil Procedure, rule 73 (c), 28 U.S.C.A. following 
§ 723c, the bond when required by law shall be in 
the sum of two hundred and fifty dollars unless the 
court fixes a different amount. Under former prac¬ 
tice in some circuits the fixing of the amount of the 
appeal bond in each case was a matter within the 
discretion of the court, although the court could 
not require a bond for an unreasonable amountA^ 

Approval. Under Federal Rules of Civil Pro¬ 
cedure, rule 73 (c), 28 U.S.C.A. following § 723c, if 
a bond on appeal in the sum of two hundred and 
fifty dollars is given, no approval thereof by the 
court is necessary.19 

(3) Effect of Defects; Amendments and 
New or Additional Bonds 

Defects In the form or substance of an appeal bond 
do not deprive the appellate court of jurisdiction. The 
district court has Jurisdiction to entertain motions 
concerning the insufficiency of the bond before the ac- 
tion is docketed with the appellate court, and after 
the action is so docketed the appellate court has such 
jurisdiction. 


Defects in the form or substance of an appeal 
bond do not deprive the appellate court of juris¬ 
diction under Federal Rules of Civil Procedure, 
rule 73 (a), 28 U.S.C.A. following § 723c, which 
provide that failure of the appellant to take any of 
the further steps subsequent to the notice of ap¬ 
peal does not affect the validity of the appeal. Un¬ 
der the former practice it was also held that such 
defects were not jurisdictional,^® and the court 
could permit them to be cured by amendment or by 
filing a new bond.^^ Under Federal Rules of Civil 
Procedure, rule 73 (e), 28 U.S.C.A. following § 
723c, the district court has jurisdiction to entertain 
motions concerning the insufficiency of the bond be¬ 
fore the action is docketed with the appellate court, 
and after the action is so docketed the appellate 
court has such jurisdiction. Prior to the adoption 
of the rules it was also held that after transfer of 
the cause jurisdiction to increase the amount of the 
bond^^ or to permit an amendment or the filing of 
a new bond^^ was vested in the circuit court of ap- 
peals and not in the district court. 

f. Service of Notice or Process; Writ of Error 

(1) Notice or process on appeal 

(2) Writ of error 

(1) Notice or Process on Appeal 

Notification of the filing of the notice of appeal 
is to be given by the clerk in accordance with the pro- 
visions of the Federal Rules of Civil Procedure. 

Under Federal Rules of Civil Procedure, rule 


14. U.S.—Herr v. St. Louis & S. F. 
R. Co., Miss., 174 F. 938, 98 C.C.A. 
550—Wickelman v. A. B. Dick Co., 
N.T., 85 F. 851, 29 C.C.A. 436— 
Schenck v. Diamond Match Co., Pa., 
73 F. 22, 19 C.C.A. 352. 

Appeal from district court for Alaska 
The omission to give a bond at the 
time of taking- an appeal from the 
district court for the district of Alas- 
ka is not ground for dismissal pro- 
vided the bond is filed within a rea- 
sonable time thereafter.—Corcoran v. 
KostrometinofC, Alaska, 164 F. 685, 
91 C.C.A. 619, 21 L.R.A.,N.S., 399. 

15. U.S.—In re Cannon, C.C.A.Ind., 
31 F.2d 388—Fisher Hydraulic 
Stone 4& Machinery Co. v. Warner, 
N.T., 233 F. 527, 147 C.C.A. 413, re- 
versing, C.C., 188 F. 465. 

T6. U.S.—Cox & Carpenter v. Little, 
C.C.A.Miss., 53 F.2d 84—^Jackson v. 
Norris, C.C.A.Tex., 37 F.2d 511. 

17. U.S.—Phillips V. Governor & Co. 
of Adventurers of England Trading 
into Hudson’s Bay, C.C.A.Nev., 79 
F.2d 971. 

Arnoout of boiLd held sulCLcleiLt 
U.g.—M. & M. Transp. Co. v. Coch- 


ran, C.C.A.R.I. 100 F.2d 207—Phil¬ 
lips V. Governor & Co. of Adven¬ 
turers of England Trading into 
Hudson's Bay, C.C.A.Nev., 79 F.2d 
971—^Wheeling Bridge & Terminal 
R. Co. V. Cochran, W.Va., 68 F. 141, 
15 C.C.A. 321. 

18. U.S.—Lewis v. Holmes, 111., 194 
F. 842, 116 C.C.A. 408. 

19. Decisious uuder former practice 

(1) It is not necessary that the 
same judge who signed the citation 
approve the appeal bond.—Brown v. 
Northwestern Mut. Dife Ins. Co., 
Neb., 119 F. 148, 55 C.C.A. 654. 

(2) An approval by the clerk is 
insufficient.—Chicago Dollar Direc- 
tory Co. V. Chicago Directory Co., IlL, 
65 F. 463, 13 C.C.A. 8, appeal over- 
ruled 66 P. 977, 14 C.C.A. 213—Free- 
man v. Clay; Miss., 48 F. 849, 1 C.C. 
A. 115, affirnled'52 P. 1, 2 C.C.A. 587. 

2/0. U.S.—Smythe v. New Orleans 
Land Co., La., 184 F. 892, 107 C.C. 
A. 214—La Conner Trading & 
Transportation Co. v. Widmer, 
Wash., 136 F. 177, 69 C.C.A. 193. 
Waivei; 

An appellee may waive the omis¬ 


sion of the appeal bond to run to him 
as appellee.—Norrie v. Lohman, C.C. 
A-N.T., 16 F.2d 355. 

21. U.S.—Farmers’Loan & Trust Co. 
V. Chicago & N. P. R. Co., 73 F- 
314, 19 C.C.A, 477, appeal dismissed 
84 P. 1017, 28 C.C.A. 681—Chicago 
Dollar Directory Co. v. Chicago Di¬ 
rectory Co., 111., 65 P. 463, 13 C.C. 
A.8, appeal overruled 66 P. 977, 14 
C.C.A. 213. 

3 C.J. p 1186 note 37. 

Defects as to parties 
U.S.—Blafter v. New Orleans Water 
Supply Co., La., 160 P. 389, 87 C.C. 
A. 341—Swift V. Kortrecht, Tenn., 
110 F. 328, 49 C.C.A. 68, affirmed 
112 P. 709, 50 C.C.A. 429. 

3 C.J. p 1188 note 48. 

Defects as to sureties 
U.S.—National Harrow Co, v. Hench, 
C.C.Pa,, 81 F. 926. 

22. U.S.—Clarke v. ^ureka County 
Bank, C.C.Nev., ISl F. 145. 

23. U.S.—Morrin v. Lawler, C.C.N. 
T., 91 F. 693. 

3 C.J. p 1194 note 98. 
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73 (b), 28 U.S.CA. following § 723c, notification of 
the filing of the notice of appeal is to be given by 
the clerk by mailing copies thereof to all the parties 
to the judgment other than the party or parties 
taking the appeal, but his failure so to do does not 
affect the validity of the appeal. 

Decisions prior to Fcdcral Rides of Civil Proce¬ 
dar e. In decisions prior to the adoption of the Fed- 
eral Rules of Civil Procedure it was held that no¬ 
tice of appeal, citation, summons, or other process 
was required to be served in accordance with the 
applicable rules of court,^^ except where the appeal 
was allowed or taken in open court,^^ but Service of 
the process or notice was not essential to the juris- 
diction of the appellate court, and omission thereof 
or defects therein would not cause dismissal if the 
appellee had actiial notice and was not prejudiced 


thereby.2fi The fact that citation was not issued or 
served within the time prescribed by rule of court 
or within the time limited for taking the appeal did 
not defeat the jurisdiction of the appellate court or 
necessarily constitute ground for dismissal,and 
the court might allow a citation to issue or Service 
to be made after such time on a showing of a suf¬ 
ficient excuse for the delay,28 unless the appeal as 
taken was of-no efifect.^^ All parties to the judg- 
ment, order, or decree below, whose interests might 
be adversely afifected by the resuit of the appeal or 
proceeding in error, ,or persons legally representing 
them, should have been served.^® On the other 
hand, citation or notice need have been served only 
on those parties whose interests were affected by the 
judgment, order, or decree appealed from,3i and if 
the parties interested were very numerous, notice to 

Powell-Stockton Co., C.C.A.Cal., 97 Fl 
2d 61. 

27. U.S.—In re IsTew York Investors^. 

C. C.A.N.Y., 79 F.2d 179, certiorari 

denied Endelman v. Reconstruction 
Pinance Corporation, 66 S.Ct. 308, 
296 U.S. 649, 80 L.Ed. 462—U. S. 
V. Hairston, C.C.A.Ark., 55 P.2d’ 

825—Mitchell v. Lay, C.C.A.Cal., 48 
P.2d 79, certiorari denied Lay v- 
Mitchell, 61 S.Ct. 656, 283 U.S. 
864, 75 L.Ed. 1469—Hart v. Wilt- 
see, C.C.A.Mass., 16 P.2d 838, de- 
hying motion, D.C., Parker v. New 

• Engrland Oil Corporation, 4 P.2d' 
392, 8 F.2d 392, and 13 P.2d 158, all 
of which vacated, C.C.A., Hart v. 
Wiltsee, 19 P.2d 903, certiorari de¬ 
nied Wiltsee v. Hart, 48 S.Ct. 119, 
275 U.S. 659, 72 L.Ed. 426. 

Issuance hefore secoud term 

Citation need not be issued sixty 
days before the second term after the 
appeal is taken Where this Is not 
required by the court rules.—Farm- 
ers' Sav. Bank of Grimes, Ibw'a, v.. 
Allen, C.C.AJowa, 41 F.2d 208. 

28. U.S.—Mitchell V. Lay, C.C.A.Cal., 
48 P.2d 79, certiorari denied Lay 
V. Mitchell, 6l S:Ct. 666, 288 U.S. 
864, 76 L.Ed. 1469—Berliner Gram- 
ophone Co. v. Seaman, Va., 108 FI 
714, 47 C.C.A. 630. 

3 C.J. p 1211 note 44, p 1213 note 67. 

29. U.S^—Pueblo De Taos v. Archu- 
leta, C.C.A.N.M,, 64 F.2d 807—Kid- 
der V. Pidelity Insurance, Trust & 
Safe-Deposit Co., 111., 106 F. 821„ 
44 C.C,A. 593. 

30. U.S.—Browning v. Boswell, Va., 
209 P. . 788, 126 C.C.A. 512—G^y 
y., Grand Forks > Mercantile Co., N. 

D. , 138 F. 344, 70 C.C.A. 634—Boyd 
V. Stuttgrart & A. R. Co., Ark., 84- 

' 'P. 28 C.C.A, 262.' ' 

3 C.J. p 1212 note 62’ ' 

;il.'‘ U.S.—Jackson v. McWilliams; 
Dred&ing Co., C.C.A.La., 76 P.2d 
79i ■"''' '•‘ ''' 

3 C.J. i) 12^13 h6te 64;'p 1217 note 


24. U.S.—Pueblo De Taos v. Archu- 
leta, C.C.A.N.M., 64 F.2d 807—Ma- 
son V. Ervine, C.C.La.. 27 P. 240 
—The City of Lincoln, C.C.La., 19 
P. 460. 

3 C.J. p 1202 note 62, p 1204 note 75, 
p 1212 note 60. 

25. U.S.—Mitchell v. Lay, C.C.A. 
Cal., 48 F.2d, 79, certiorari denied 
Lay V. Mitchell, 51 S.Ct. 656, 283 

U. S. 804, 75 L.Ed. 1469—Prince v. 
McLaug-hlin, C.C.A.Mass., 16 P.2d 
886, certiorari denied McLaughlin 

V. Prince, 47 S.Ct. 658, 274 U.S.- 746, 
71 L.Ed. 1327, and 47 S.Ct. 763, 71 
L.Ed. 1341—^Norrie v. Lohman, C. 
aA.N.T., 16 P.2d 355—Sumpter 
Lumber Co. v. Sound Timber Co., 
Wash., 257 P. 408, 168 C.C.A. 448— 
Edwards v. Bodkin, Cal., 249 F. 
562, 161 C.C.A. 488. 

3 C.J. p 1204 note 74. 

Persons not before court 

The rule that, where appeal is tak¬ 
en in term time in open court, Serv¬ 
ice of citation is unnecessary does, 
not apply where defendants had not' 
appeared or been served with proc¬ 
ess.—Pueblo De Taos v. Archuleta, 
C.C.A.N.M., 64 F.2d S07. 

26. U.S.—In re MoCulloch, C.C.A. 
Ind., lOO E.2d 939—Robertson v. 
Morgranton Full pashioned Hosiery 
Co., aC.A.N.C., 9,5 F.2d 780—Mary- 
land Casualty Co. v. Kern County, 
C.C.A.Cal., 83 P.2d 774—The Pram- 
ling-ton Court,: C.C.A.Tex.,. 69. P.2d 
200, certiorari denied United Brit- 
ish S. S. Co. V. Newfoundland Ex- 
port & Shipping Co., 54 S.Ct. 860, 
294 U.S. 651, 78 L.Ed.' 1500—Osage 
Oil & Refining- Co. v. Mulber Oil 
Co., aC.A.Okl.v 38 P.2d 396-^Wein- 
stein V. Black Diamond S. * S. Cor¬ 
poration, C.C.A.N.Y., 31 F.2d 519— 
Hiinn V. Lewis, C.C.A.Iowa, ^25 P. 
2d 271—Toledo Metal Wheel Co. v. 
Foyer Bros. & Co., Ohio, 223 P:'350, 


138 C.C.A. 612—Preeman v. Clay, 
Miss., 48 F. 849, 1 C.C.A. 115. 

3 C.J. p 1239 note 59. 

The pnrpose of citation on appeal 
is to give notice to the appellee.— 
Martin v. National Surety Co., C.C.A. 
Mo., 85 P.2d 135, certiorari granted 
57 S.Ct. 232, 299 U.S. 536, 81 L.Ed. 
395, affirmed 57 S.Ct. 531, 300 U.S. 
5SS, 81 L.Ed. 822—The Pramlington 
Court, C.C.A.Tex., 69 P.2d 300, cer¬ 
tiorari denied United British S. S. 
Co. V. Newfoundland Export & Ship- 
ping Co., 54 S.Ct. 860. 294 U.S. 651, 
78 L.Ed. 1500—Mitchell v. Lay, C.C. 
A.Gal., 48 P.2d 79, cfertiorari denied 
Lay V. Mitchell, 51 S.Ct. 656, 288 U. 
S. 864, 75 L.Ed. 1469—Rederiaktie- 
bolaget Amie v. Universa! Transp. 
Co., C.C.A.N.Y., 245 P. 282. 

Citation of cross-appellee, alrea.dy 
in court as appellant invoking its ju¬ 
risdiction, may be waived, not being 
jurisdictional.—Tallassee Power Co. 
V. Clark, C.C.A.Tenn., 77 F.2d 601. 

Error in retnm day 

An error in setting out the return 
day of the citation or summons is 
not a fatal defect.—Nome & Sinook 
Co. V. Ames Mercantile Co., Alaska, 
187 P. 928, 109 C.C.A. 650—Love v. 
Busch, Tex., 142 F. 429, 73 C.C.A. 
‘545—Parmers' L. & T. Co. v. Chica- 
go & N. p. R. Co., 111., 73 P. 314, 19 
C.C.A. 477, appeal dismissed 84 iF. 
1017, 28 C.C.A. 681. 

Anie:nd.ments and additional process 

(1) On a proper and timely appli- 

cation to the court, aniendments wiU 
be allQ\!fed, or a new oy alias cita¬ 
tion or other proxiess g:r^t,ed.—^Nome 
& Sinook Co. v. Ames Mercantile Co., 
Alaska, 187 F. 928, 109 C.C.A. 650— 
3 C.J. p 1215 note 84. . - 

(2) Where aji nece^sfry p^iyties to 
the! appeal , wqre not servet, with a 
citation, the circuit court of appeals 
had discretion to authorize issuance 

"of ’citation ' to ' thto.—In' 'iHe' Khox-- 
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a few of each class, who appeared m gfood faith in 
defense of the interests of that class, would be 
deemed sufHcient.^^ The citation or other process 
should, as a general rule, have been served on ap- 
pellee or on his attorney,^^ and Service made on the 
attorney was sufficient,but it might also have been 
served on a trustee appointed by the court for non- 
residents who had no attorney of record if such 
method of Service was not shown to be ineffectual 
or prejudicial.^^ A party entitled to join in an ap- 
peal might do so by entering a voluntary appearance 
in the federal court after the appeal had been per- 
fected therein without giving notice to the opposite 
party or to the lower court.36 

(2) Writ of Error 

The writ of error has been abolished In the fed¬ 
eral courts. 

The Act of January 31, 1928 c 14 § 1, 28 U.S.CA. 
g 861 a abolished the writ of error in the federal 
courts,^'^ 

g. Entry or Docketing 

Failure of appellant to docket the appeal wlthfn 
forty days from the date of the notice of appeal is 
subject to such action as the Circuit court of appeais 
may, in its discretion, take. The district court has 
authority to grant extensions of time but not after 


the expiration of the period of time as originally pre- 
scribed or as extended by a previous order. 

Failure of appellant to docket the appeal within 
forty days from the date of notice of appeal as pro-^ 
vided by the Federal Rules of Civil Procedure, rule 
73(g), 28 U.S.CA, following § 723c, is subject to 
such action as the circuit court of appeais may, in 
its discretion, take.^^ Where the failure to docket 
the appeal within the prescribed time is due to in- 
excusable neglect, the appeal is properly dismissed,^^ 
and, if no satisfactory reason for failure to docket 
the appeal within the prescribed time is given, the 
Circuit court of appeais may refuse to permit the 
appeal to be docketed.'*® The district court may 
grant extensions of time for docketing an appeal be- 
fore the period prescribed for docketing has ex- 
pired, but it has no authority to grant extensions 
after the expiration of the period as originally pre¬ 
scribed or as extended by a previous order,'^^ and 
an application for extension after the expiration of 
the time is ineffectual.^^ It was also held tinder 
rules of court in force prior to the adoption of the 
Federal Rules of Civil Procedure that a- failure of 
appellant to enter or docket the appeal within the 
time prescribed by the court rules j*ustified dismiss- 
al of the appeal,but the court in its discretion 
could refuse to dismiss the appeal if the circum- 


Surety on bond or undertaking 
•A mere surety on a bond or under- 
taking is not entitled to notice of 
appeal as a party to the action when 
he will not be affected by the fur- 
ther proceedings.—The Framlington 
Court, €.C.A.Tex., 69 F.2d 300, cer¬ 
tiorari denied United British S. S’. 
Co. v, Newfoundland Export & Ship- 
ping Co., 64 S.Ct. 860, 292 U.S, 651, 
78 L.Ed. 1500. 

32. U.S.—KIdder v. Pidelity Insur¬ 
ance, Trust & Safe-Deposit Co., 111., 
104 P. 821, 44 C.C.A. 693. 

33. U.S.—Martin v. Burford, Alaska, 
176 P. 554, 100 C.C.A. 159. 

3 C.J. p 1214 note 73. 

34. U.S,—Martin v. Burford, supra 
—Andrews v. National Foundry & 
Pipe Works, Wis., 77 p. 774, 23 C. 
C.A. 454, 36 L.R.A. 153, certiorari 

' denied 17 S.Ct 996, 166-U.S. 721, 
41 L.Ed. 1188. 

Attorneys in special appearance 
Co.unsel specially appearing ^ to 
move to quash Service of process 
must be deemed defendants agents, 
on whom citation can be served on 
appeal from ah order grantihg mb- 
tion.—Henderson v. Richardson Co., 
C.C.A.W.Va., 26 P.2d 225. i 

5$. U.S.—Martin v. National Surety 
Cb., C.C.A.MO., 85 P.2d 135, ce^^Uo- 
rari denied 57 S.Ct. 232, 299’ tf.S. 
536, 81 L.Ed. 395, affirmed 5?'S.Ct: 

• 531/300 U.S. 58S, '81 L.Ed. 822. 


36. U.S.—Parmers’ Loan & Trust Co. 
V. Longworth, Wash., 83 F. 336, 
27 C.C.A. 541. 

37. Decisions prior to statute abol- 
ishing writ of error 

(1) Necessity for writ—Loveless 
V. Ransom, 111., 109 P, 391, ^8 ,C.C. 
A. 434—3 C.J. p 1205 notes 78, 79. 

(2) Issuance of writ.—^Weinstein 
V. Black Diamond S. S. Corporation, 
C.C-A.N.T., 31 F.2d 519—Siegelschif- 
fer V. Penn. Mut. Life Ins. Co., N.Y., 
248 F. 226, 160 C.C.A. 304—3 C.J. p 
1205 note 82. 

(3) Operation of -w-rit—Rederiak- 
tiebolaget Amie v. Universal Transp! 
Co., N.Y., 245 P. 282, 167 C.C.A. 474. 

(4) Form and requisltes of -w-rit— 
Waters-Pierce Oil Co. v. Van Elderen, 
Ark., 137 F. 557, 70 C.C.A. 255—3 C 
J. p 1206 notes 88, 89, p 1207 notes 
98, 7. 

(5) Service, filing, and entry.—^U. 

S- National Bank v. Little Rock First 
Nat Bank, Ark., 79 P. 296, 24 C-C.A. 
597—3 C.J. p 1207. note 9., , 

(6> Return.^Altenberg v, Grant, 
Ey., 83 F. 980, 28 aC.A..244, affirmed 
85 P. 345, 29 C.C.A. 186—Cotter v. 
Alabama Great So. R. Co., Tenn., 61 
P. J47,* 10 CC.A. ,35-r-3 C-J. P .1208 
note 13, p 12J09'note 17.. < . 

(7) -iDefects, objectioris; and afliend- 
n&^ents.—Rlhinger * v; Fuget- ’' Sorind 
Electric lly.,’Wksh.. 220 P. 419, 136 
C.C.A. 43, certiorari' dbnied Puget 


Sound Electric Ry. v. Rininger, 35 S. 
Ct 792, 238 U.S. 629, 59 L.Ed. 1496— 
Thomas v. Green County, Tenn., 146 
P. 969, 77 C.C.A. 48-7—^Waters-Pierce 
Oil Co. V. Van Elderen, Ark., 137 P. 
557, 70 C.C.A- 255—3 C.J. p 1209 note 
29, p 1210 note 31. 

38. U.S.—In re Gammili, C.C.A.Ill., 
129 F.2d 501, denying motion 45 
P.Supp. 238—U. S. ex rei. Rempas 
V. Schlotfeldt, C.C.A.Ill., 123 P.2d 
109. 

Beserving right to appellee to move 
to dismiss 

Where cause is not docketed with¬ 
in forty days from date notice of ap¬ 
peal is g-iven, Circuit court of appeais 
may permit docketing of the cause- 
and reserve right to appellee ,to re- 
new piotiqn to dismiss when the 
cau^e shall come on for argument 
on the merits.—^U. S. ex rei. Rempas 
V. Schlotfeldt, supra. 

39. L-S.—U. S. ex rei. Rempas v~ 
Schlotfeldt, supra. 

40. U.S.—In re Gammili, C.C.A.Ill., 
129 p.2d 50,1, denying motion 45^ 
P.Supp. 238—Piganelli v. Reichard, 
C.C.A.Ky., 123 P.2d 957. 

41. U.S.—In re Gammili* C.C.A.Iil., 

• 129 P.2d 501, denying motion 45- 
P.Supp. 238. 

U.S.—In! re Gammili, jsupra. 

U.S.^Wong Sangw. Uw S., Mass., 
144 F. 968, 76 C.C.A, 333—Cham- 
. berlaih' Transp. Co. vj South Pier- 
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stances of the delay" justified a relaxation of the 
rule.^* 

h. Appearance in Appellate Court 

Where appeflant neither files a brief nor appears 
for ora! argument, the appeal will usually be dismissed 
for want of prosecution. 

Where appellant neither files a brief nor appears 
for oral argument, the appeal will usually be dis¬ 
missed for want of prosecution.'^^ A general ap¬ 
pearance by appellee cannot give the appellate court 
jurisdiction of the subject matter of the appeal,^® 
but on the other hand, where the appellate court has 
jurisdiction of the subject matter of the appeal, a 
general appearance by appellee without objection 
will give jurisdiction of his person which it would 
not have but for such appearance, and will also op¬ 
erate as a waiver of ali nonjurisdictional omissions 
and defects in taking or perfecting the appeal.'^'^ 

§ 294. Supersedeas or Stay of Proceedings 

a. Definition 

b. Operation of appeal as supersedeas or 

stay 

c. Right to, and allowance of, supersede¬ 

as or stay 

d. Bond 

e. Modification or vacation of supersede¬ 

as or stay 

f. Operation and effect of supersedeas or 

stay 

g. Proceedings in violation of supersede¬ 

as or stay 

h. Efifect of failure to obtain supersede¬ 

as or stay 

i. Effect of transfer of cause or pro¬ 

ceedings therefor 


a. Definition 

A supersedeas is a suspension of the power of the 
court below to issue an execution on the Judgment or 
decree ap|>ealed from. A supersedeas bond is a bond 
to answer for the damages which the appellee may sus- 
tain by reason of the appeal if it is unsuccessful. 

As defined by federal courts, a supersedeas is a 
suspension of the power of the court below p issue 
an execution on the judgment or decree appealed 
from, or, if an execution has been issued, it prohib- 
its further proceedings under it.^^ A supersedeas 
bond is a bond to answer for damages, that is, to 
pay the damages which appellee may sustain by rea¬ 
son of the appeal if it is unsuccessful.^^ 

b. Operation of Appeal as Supersedeas or Stay 

An appeal from a final Judgment or decree does 
not per se operate as a supersedeas or stay, and the 
pendency of an appeal in the absence of a superse¬ 
deas or stay does not suspend the force and effect of 
the judgment or decree appealed from. 

An appeal from a final judgment or decree does 
not per se operate as a supersedeas or stay.^^ If no 
supersedeas or stay is granted by the court or ob- 
tained by giving a statutory bond or undertaking, a 
judgment or decree which is final and requires no 
further action in the court below may be enforced 
by execution or otherwise, notwithstanding the 
pendency of the appeal.^i Under express provisions 
of the Federal Rules of Civil Procedure, rule 62(a), 
28 U.S.C.A. following § 723c, an interlocutory or 
final judgment in an action for an injunction or in 
a receivership action is not stayed during the pend¬ 
ency of an appeal unless otherwise ordered by the 
court. Prior to the adoption of the rules it was al¬ 
so held that, in the absence of an order of court, an 
appeal from an order granting or dissolving an in¬ 
junction does not stay proceedings in the main 
case,^2 and it does not disturb the operative force 


Coal Co., IU., 126 F. 165, 61 C.C.A. 
109. 

3 C.J. p 1244 note 16. 

44. U.S.—Colvin v. Sweet, C.C.A. 
Okl., 100 F.2d 524—Denver Live 
Stock Commission Co. v. Lee, C.C. 
A.Colo., 18 F.2d 11, rehearing de- 
nied 20 F.2d 531—Midland Termi- 
nal Ry. Co. v. Warinner, C.C.A. 
Colo., 294 F. 185—Harris v. More- 
land Motor Truck Co., C.C.A.Cal., 
279 F. 542. 

3 C.J. p 1245 note 22. 

Pallare of clerk to docket case 
Failure to have a case docketed 
in the appellate court before the re- 
turn day was not a ground for dis- 
missal, where the record was re- 
ceived before that day by the clerk 
who did not docket the case until 
later because the docket fee was not 
paid.—^McMillan Contractingr Co. v. 
Abemathy, C.C.A.M 0 ., 284 F 354, ap- 
peals remanded 44 S-Ct. 200, 263 U. 


S. 438, 68 L.Ed, 378, and appeal dis¬ 
missed, C.C.A., 2 F.2d 1018. 

45. U.S.—^Dickson v. Maryland Cas- 
ualty Co., C.C.A.La., 102 F.2d 299 
—Plazuela Sugar Co. v. Alvarez, C. 
C.A.Puerto Rico, 295 F. 611. 

46- U.S.—Henrie v. Henderson, W. 
Va., 145 F. 316, 76 C.C.A. 196, re- 
versing, D.C., 142 P. 668. 

3 C.J. p 371 note 44. 

47. U.S.—Lillard v. Lonergan, C.C.A. 
Kan., 72 F.2d 865, certiorari denied 
Lonergan v. Lillard, 55 S.Ct. 147, 
293 U.S. 6X5, 79 L.Ed. 704—Baer v. 
Security Trust Co., C.C.A.W.Va., 33 
F.2d 861, certiorari denied Security 
Trust Co. V. Baer, 50 S.Ct. 37, 280 
U.S. 588, 74 L.Ed. 637—Hunn v. 
Lewis, C.C.A.rowa, 25 P.2d 271, cer¬ 
tiorari denied 49 S.Ct. 3Q, 278 U. 
S. 631, 73 L.Ed. 649—Norrie v. Leh¬ 
man, C.C.A.N.T., 16 P.2d 356. 

3 C.J. p 1241 note 79. 
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48. U.S.—StafCords v. King, W.Va., 
90 F. 136, 32 C.C.A. 636. 

49. U.S.—Louisville Trust Co. v. Na¬ 
tional Bank of Kentucky, D.C.Ky., 
3 F.Supp. 926. 

50. U.S.—Eureka Productions v. 
Mulligan, C.C.A.N.T., 108 F.2d 760. 

3 C.J. p 1273 note 59. 

Writ of error as supersedeas under 
former practlce 

U.S.—McCarley v. McGhee, C.C.Ala., 
108 P. 494—Tiernan v. Booth, C.C. 
111., 4 F. 620, 9 Biss. 499, afflrmed 
3 S.Ct. 122, 109 U.S. 206, 27 L.Ed. 
907. 

51. U.S.—Lesamis v. Greenberg, 
Alaska, 226 P. 449, 140 C.C.A. 481. 

Enforcement of replevln bond 
U.S.—Moore v. American Fidelity Co. 
of Montpelier, Vt, L.C.Pa., 247 F. 
609. 

52. U.S.—^Pacific Telephone & Tele- 
graph Co. v. Cushman, C.C.A.Wash., 
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of the order or decree.^^ 

c. Riglit to, and AUowance of, Supersedeas or 
Stay 

(1) In general 

(2) Appeal from order granting or re- 

fusing injunction 

(1) In General 

Either the district court or the cfrcuit court of 
appeals may grant a supersedeas or stay during the 
period of time in which it has jurisdiction of the case. 
To be entitied to a supersedeas or stay appellant must 
comply with the conditions precedent thereto. 

Either the district court^^ or the Circuit court of 
appeals,^^ during the period of time in which it has 
jurisdiction of the case, may grant a supersedeas or 
stay pending the outcome of the appeal. It is gen- 
erally held that a supersedeas or stay is a matter 
within the discretion of the court,and the court 
or judge may, in allowing the same, impose such 
terms or conditions, as to security or otherwise, as 
in its judgment are necessary for the protection of 
the parties.5'^ However, on the other hand it has 
been held that after compliance with the conditions 
imposed by congress appellant is entitied to the 
supersedeas and the court has no lawful power to 
refuse it.^^ To be entitied to a supersedeas or stay 


appellant must comply with the conditions precedent 
thereto.^^ 

As a rule a supersedeas or stay will be granted 
by the court whenever it appears that without it the 
objects of the appeal may be defeated,®® or that it 
is reasonably necessary to protect appellant from ir- 
reparable or serious injury in case of a reversal, and 
it does not appear that appellee will sustain irrepa- 
rable or disproportionate injury in case of affirm- 
ance.^i On the other hand, as a rule, a supersedeas 
or stay will not be granted if no necessity therefor 
appears.^2 

(2) Appeal from Order Granting or Refus- 
ing Injunction 

Either the district court or the Circuit court of 
appeals, in the exercise of a sound discretion, may grant 
a stay in the operation of an order or decree grant¬ 
ing, dissolving, or denying an injunction pending the 
appeal therefrom, 

Where an order or decree granting, dissolving, 
or denying an injunction has been rendered in the 
district court, either the district court^^ or the Cir¬ 
cuit court of appeals,®^ during the period of time 
during which it has jurisdiction of the cause, may 
grant a stay of the operation of the decree pending 
the outcome of the appeal. This power is held to be 
inherent in a court of equity.^s Appellant is not en- 


292 F. 930, petition dismissed Cush- 
man v. Pacific Telephone & Tele- 
graph Co., 44 S.Ct. 181, 263 U.S. 
729, 68 L.Ed. 529. 

53. U.S.—New River Mineral Co. v. 
Seeley, C.C.Va., 117 F. 981, re- 
versed on other grounds 120 F. 193, 
56 C.C.A. 505. 

3 C.J. p 1280 note 11. 

54. U.S.—Toledo Newspaper Co. v. 

U. S., Ohio, 237 F. 986, 150 C.C.A. 
636, affirming, D.C., U.S. v. Toledo 
Newspaper Co., 220 F. 458, which 
is affirmed Toledo Newspaper Co. 

V. U. S., 38 S.Ct. 660, 247 U.S. 402, 
62 L.Ed. 1186. 

3 C.J. p 1287 note 45. 

55. U.S.—Tornanses v. Melsing, 
Alaska, 106 F. 776, 46 C.C.A. 615 
—Staffords v. King, W.Va., 90 P. 
136, 32 C.C.A. 536. 

3 C.J. p 1288 note 49. 

Power as affected hy Alaska statute 
The power of the Circuit court of 
appeals to stay or supersede pro- 
ceedings on appeal from an order 
appointing a receiver was not inter- 
fered with by the provision of Alas¬ 
ka Code § 507, to the effect that on 
appeal to the Circuit court of appeals 
from interlocutory orders granting or 
refusing an injunction, or an order 
to dissolve an injunction, “the pro- 
ceedings in other respects in the Dis¬ 
trict Court . . . shall not be 

Btayed during the pendency of such J 


appeal, unless otherwise ordered by 
the district court.”—In re McKenzie, 
21 S.Ct. 468, 180 U.S. 536, 548, 45 L. 
Ed. 657. 

Issuance directed by judge rather 
thau by court 

A writ of supersedeas issued by 
the clerk of a Circuit court of appeals 
is not void because its issue was 
directed by a judge of the court and 
not by the court as a court.—In re 
McKenzie, supra—Tornanses v. Mel- 
sing, Alaska, 106 F. 775, 45 C.C.A. 
615. 

56. U.S.—Flint River Pecan Co. v. 
pry, C.C.A.Ga., 29 P.2d 457—In re 
Bowman, D.C.Cal., 24 F.Supp. 381, 
appeal dismissed, C.C.A., 110 F.2d 
348, certiorari granted Bowman v. 
Loperena, 60 S.Ct. 1095, 310 U.S. 
621, 84 L.Ed. 1394, reversed on oth¬ 
er grounds Bowman v. Lopereno, 
61 S.Ct. 201, 311 U.S. 262, 85 L.Ed. 
177, mandate conformed to, C.C.A., 
In re Bowman, 118 F.2d 742. 

3 C.J. p 1289 note 58. 

57. U.S.—Kirkpatrick v. Eastem 
Mining & Export Co., C.C.N.J., 135 
F. 151—Fisher v. Meyer, C.C.N.T., 
10 F. 268, 20 Blatchf. 273. 

58. U.S.—McCourt v, Singers-Big- 
ger, Colo., 150 F. 102, 80 C.C.A. 56. 

Necessity for allowauce 

Compliance with the conditions of 
Rev.St. § 1000 operates per se as a. 
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supersedeas or stay and no allow- 
ance by the court or judge is neces¬ 
sary.—Arnold V. Frost, 1 F.Cas.No. 
558, 9 Ben, 267. 

59. U.S.—U. S. V. ShafCer, D.C. 
Wash., 278 F. 549. 

3 C.J. p 1274 note 64, p 1275 note 71, 
p 1291 note 80. 

60. U.S.—Janssen v. Belding-Corti- 
celli, C.C.A.Pa., 79 F.2d 828. 

61. U.S.—H. P. Hood & Sons v. U. 
S., C.C.A.Mass., 97 P.2d 677, sus- 
taining, D.C., U. S. v. Whiting Milk 
Co., 21 F.Supp. 321, vacated, D.C., 
Green Valley Creamery v. U. S., 
105 F.2d 754—Shinholt v. Angle, C. 
C.A.Tex., 90 F.2d 297. 

3 C.J. p 1290 note 66, p 1285 note 34. 
€2- U.S.—Chadeloid Chemical Oo. v. 
H. B. Chalmers Co., N.Y., 242 P. 71, 
155 C.C.A. 15—Gay v. Hudson Riv¬ 
er Electric Power Co., N.T., 191 F. 
828, 112 C.C.A. 342. 

63- U.S.—California Water Service 
Co. V- City of Redding, D.C.Cal., 22 
F.Supp. 910. 

3 C.J. p 1282 note 20. 

64. U.S.—Sommer v. Rotary Lift 
Co., C.C.A., 58 F.2d 765—Vacuum 
Oil Co. V. Grabler Mfg. Co., C.C.A., 
53 F.2d 975—Masses Pub. Co. v. 
Patten, N.Y., 245 F. 102, 157 C.C.A. 
398. 

66 . U.S.—Shinholt v. Angle, C.C.A- 
Tex., 90 P.2d 297. 
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titled to the stay as a matter of right but the matter 
rests in the sound discretion of the conrt.®® In gen- 
-eral a Circuit court of appeals will not suspend an 
injunction after the trial judge has refused to grant 
a supersedeas.®'^ After dismissal of a bili for an in¬ 
junction the district court has no power to issue an 
injunction pending appeal from the order of dis- 
missal,®^ 

Grounds for allowance or refusal. It is improper 
for the court to grant an injunction pending appeal 
from a decree denying the injunction in the absence 
of peculiar circumstances which so warrant,®^ and 
as a rule it will not grant the restraining order 
where there is no reasonable ground to apprehend 
irreparable injury to appellant.'^® A supersedeas or 
injunction pending appeal from an order vacating 
or denying an injunction has been granted where 
otherwise the appeal wouid be ineffective,'^! or 
where appellant wouid suffer serious injury.*^^ The 
court will refuse to stay an injunction granted by 
the decree where by reason of the stay the other 
party will sustain an irreparable loss.'^® 

d. Bond 

As a general nile a supersedeas bond Is requlred 

Efifect of Interstate Commerce Act 
Power of equity court to maintain 
■status quo pending appeal from a 
decree changing it is not impaired 
t)y Interstate Commerce Act, Jud. 

•Code § 200 et seq, or Act Oct. 22, 

1913 c 32, 38 U.S.St at L. p 219.— 

Louisville & N. R. Co. v. U. S., D.C. 

Tenn., 227 P. 273, modifying 25S, and 
reversed on other grounds 37 S.Ct. 

^1, 242 U.S. 60, 61 L.Ed. 152, 

66. U.S.—^Vacuum Oil Co. v. Grabler 
Mfg. Co., C.C.A., 53 P.2d 975—Cal- 
ifornia Water Service Co. v. City 
of Redding, D.C.Cal., 22 P.Supp, 

910. 

3 C.X p 1282 note 23. 

'Stay refused 

U.S.—Camille, Inc. v. P. W. Fitch 
Co., D.C.Iowa, 27 F.Supp. 752, af- 
firmed, C.C.A., F. W. Fitch Co. v. 

Camille, Inc., 106 F.2d 635. 

€7. U.S.—Sommer v. Rotary Lift 
Co., C.C.A., 58 F.2d 765—American 
Strawboard Co. v. Indianapolis Wa¬ 
ter Co., Ind., 81 F. 423, 26 C.C.A. 

470, appeal dismissed 84 F. 1014, 

28 C.C.A. 678. 

<68. U.S.—Kelley Bros. & Spielman 
V. Diamond Drill & Machine Co., 

C.C.Pa., 142 F. 868, affirmed Birds- 
boro Steel Foundry & Machine Co. 

V. Kelley Bros. & Spielman, 147 F. 

713, 78 CC.A. 101. 

Z C.J. p 1283 note 26. 

•69. U.S.—Liberty Nat. Bank of 
South Carolina, at Columbia v. Mc- 
Intosh, C.C.A.S.C., 16 P.2d 906, cer- 
, tiorari dismissed. 47 S.Ct. 571, 273 
U.S. 769, 783, 71 L,Ed.; 890. 


to stay the execution of a ludgment. The bond must 
be approved by the court and it must be in substan- 
tial compliance with the governing statute. An ap- 
plication for additional security may be made to the 
Circuit court of appeals. 

As a general rule a supersedeas bond is required 
to stay the execution of a judgment, and an appeal 
or cost bond is insufficient,'^^ uniess it is conditioned 
to pay all damages and costs, in which case it oper- 
ates as a supersedeas.*^® It is improper for the 
court to release the levy of execution if no super¬ 
sedeas bond is filed.'^® No supersedeas bond is re¬ 
quired to stay execution where the appeal is taken 
under the direction of any department of the United 
States government.'^'^ The bond must be approved 
by the court*^® and it must comply with the govern¬ 
ing statute/^ but a substantial compliance therewith 
is sufficient.®® The fact that all appellants do not 
join in executing the supersedeas bond,®^ or that 
the bond is executed, although not delivered, bcfore 
the judgment is finally rendcred,®^ does not render 
it insufficient. The conditions and amount of the 
bond are provided for under Federal Riilcs of Civil 
Procedure, rule 73(d), 28 U.S.C.A. following § 
723c.®3 

77. U.S.—Louisville Trust Co. v. Na¬ 
tional Bank of Kentucky, D.C.Ky., 

3 F.Supp. 925. 

Appeal xuxder direction. of comptrol- 
ler of currency 

Defendant national bank and re- 
ceiver thereof appealing under direc¬ 
tion of comptroller of currency, was 
held not required to exeoute super¬ 
sedeas bond in order to be entitled to 
stay of execution and other proceed- 
ings on money judgment pending ap¬ 
peal.—Louisville 'Trust Co. v. Nation¬ 
al Bank of Kentucky, supra. 

78. U.S.—Gay v. Hudson 'River Elec¬ 
tric Power Co., C.C.N.Y., 190 F. 812. 

79. U.S.—Peace River Phosphate Co. 

V. Edwards, Fla., 70 F. 728, 17 €. 
C.A. 1358. 

80. U.S.—-'Montgomery v. American 
Bmployers" Ins. Co., D.C.Del., 22 F. 
Supp. 476, affirmed, C.C.A., Ameri¬ 
can Employers’ Ins. Co. v. Mont¬ 
gomery, ilOl F.2d 1005, certiorari 
denied 59 'S.Ct. '83'3, 307 U.S. '629, 

83 L.Ed. 1512, two cases, and U. S. 
Casualty Co. v. Montgomery, 59 
S.Ct. 83'3, 307 U.S. 629, 83 L.Ed. 

V. Pyeatt, Ind.T., 

49 F, 269, 1 C.C.A. 241. 

81. U.S.—^McClellan v. Pyeatt, su¬ 
pra. 

82.1 U.S.—^Cbateaugay Ore & Iron 
Co, V. Bla^e, O.C.N.Y., '25 P. 804. 

83. Heoisions prior to adoption of 
IFederal Bules of Civil Frooeduro 

XT.S.—‘Sinclair ’Reflning Co. v. Smith, 
C.C.A.Tex., 1-3 F.2d 68 , certiorari 
denied 47 S.Ct. 236, 273 U.S. 726, 


70. U.S.—Public Utility Investing 
Corporation v. Utilities Power & 
Light Corporation, C.C.A.Va., 82 F. 
2d 21—California Water Service 
Co. V. City of Redding, D.C.Cal., 22 
F.Supp. 910. 

71. U.S.—Merchants Packing Co. v. 
Rogan. C.C.A., 79 P.2d 1. 

72. U.S.—^National Broadcasting Co. 
V. U. S., D.C.N.T., 44 P.Supp. 688. 

73. loss to public througli false ad- 
vertisemeuts 

Application for supersedeas pend¬ 
ing appeal from order granting pre- 
liminary injunction restraining de¬ 
fendant from disseminating alleged 
false advertisem^nts wouid be denied 
where, if injunction were lifted un- 
til appeal could be heard, the public 
wouid suffer an irreparable loss since 
defendants wouid have extracted sev- 
eral rhillion dollars from prospective 
buyers on the offer of a chance to 
Win prizes.—Federal Trade Commis- 
sion V. Thomsen-King & Co., C.C.A. 
IU., 109 P.2d 616. 

74. U.S.—^U. S. V. Pidelity & Deposit 
Co. of Baltimore, Md., C.C.A.Idaho, 
88 F.2d 793—Lee v. Jackson Light 
& Traction Co., aC.A.Miss,, 261 P. 
721—Loy V. Alston, Mo., 172 P. 90, 
96 C.C.A. 678. 

75- U.S.—Martin v. Clarke, C.C.A.IU., 
105 F.2d 685,124 A.L.R. 497—Lou- 
isville Trust Co. v. National Bank 
of Kentucky, D.C.Ky., 3 P.Supp. 
925. 

76. U.S.—Loy V. Alston, Mo., 172 P. 
90, 96.C.aA. 678. 
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Amendmenfs cmd new or additional security. An 
application for additional security may be made to 
the Circuit court of appeais under Federal Rules of 
Civil Procedure, rule 75(j), 28 U.S.C.A. following 
§ 723c,^^ After the jurisdiction of the appellate 
court over an appeal has attached, power to permit 
or require new or additional security to be filed ex- 
ists only in the appellate court.^^ Where appellee 
does not ask for a bond for damages at the time a 
stay of injunction pending appeal is granted by the 
lower court, a bond will not be ordered on his mo- 
tion in the circuit court of appeais where there has 
been no substantial change in circumstances-^^ 

e. Modification or Vacation of Supersedeas or 
Stay 

An order grantlng a supersedeas or stay may be 
modified or vacated and set aside by the court which has 
jurisdiction of the cause 

An order granting a supersedeas or stay of pro- 
ceedings may, on a proper showing, be modified or 
vacated and set aside by the court which has ju¬ 
risdiction of the cause.^'^ If the jurisdiction of the 
appellate court over the appeal has attached, an 


application for the discharge or vacation of a super¬ 
sedeas should be addressed to it.^^ 

f. Operation and Effect of Supersedeas or Stay 

A supersedeas or stay suspends further proceed- 
Ings on the judgment, order, or decree appealed from 
and preserves the status quo pending the appeal, but 
it does not annui the Judgment or decree or change its 
final quality. 

The effect of a supersedeas or stay is to suspend 
further proceedings on the judgment, order, or de¬ 
cree appealed from, or as to any matter ombraced 
therein, and to preserve the status quo pending the 
deterraination of the appeal,and it renders ,fur¬ 
ther proceedings in violation thereof void,^^ but it 
does not annui the judgment or decree or change its 
final quality.91 The supersedeas or stay is confined 
to proceedings in the suit in which the judgment, 
order, or decree is rendered or made, and to such as 
are based on, or touch the enforcement or carrying 
into effect of, that judgmdnt, order, or decree ap¬ 
pealed from.92 ^ supersedeas of stay obtained on 
appeal to the circuit court of appeais has been held 
to be operative pending a further appeal to, or oth- 
er proceeding for review in, the supreme court.^S 


71 'L.Ed. 860-—Clark v. Patton, C.C. 
Tenn., 9^ F. 342. 

3 CJ. p 1303 note 76, p 1304 note 77, 
p 1308 note '86. 

84. U.‘S.—Powell V. Maryland Trust 
Co., C.C.A.Va., 125 F.2d 260, cer¬ 
tiorari denied 62 S.Ct. 1041, 316 
U.S. 671, 86 Lr.Ed. 1746, and 62 S. 
Ct. 1046, 316 U.S. 671, 86 L.Ed. 1746. 

85. U.S.—Clarke v. Eureka County 
Bank, C.C.Nev., 1*31 F. 145. 

8 G. U.S.—Pneumatic Scale Corp. v. 
Automatic Weighing Mach. €o., 
Me., 200 P. 572, 119 C.C.A. 52. 

87. U.S.—Powell V. Maryland Trust 
Co., C.C.A.Va., 125 F.2d 260, cer¬ 
tiorari denied 62 «S.Ct. 1041, 316 U. 
S. 671, 86 L.Ed. 1746, and 62 S.Ct. 
1046, 316 U.S. 671, 86 L.Ed. 1746-- 
Green Valley Creamery v. U. S., 

O. C.A.Mass., 105 F.2d 754, vacating 
H. P. Hood & Sons v. U. S., 97 

P. 2d 677, sustaining. D.C., U. S. v. 
Whiting Milk Oo., 21 F.Supp. 321. 

3 C.J. p 1313 note 18. 
sa U.S.—Shelby Steel Tube Co. v. 
'Delaware Seamless Tube Co., C.C. 
Pa., 161 F. 79’8. 

3 C.J. p 13.13 note l^. 

39. U.S.—'Lincoln Mine Operating 
Co. V. Huron Holding Corporation, 
C.C.A.Idaho, 111 F.2d 438, revers- 
ing, D.C., 27 F.Supp. 720, certiorari 
granted Huron Holding Corpora¬ 
tion V. Lincoln Mine Operating Co., 
61 S.Ct. 28, 1311 U.S. 625, 85 L.Ed. 
397, re ver sed on other grounds 61 
S.Ct. '513, 312 U.S. 18“3, 85 LEd. 
725, rehearlng denied '61 S.Ct. 840, 
313 HS. 598, 85 'LEd. 1550-—New 

36 C.J.S.—l^ 


York Life Ins. Oo. v. Panagioto- 
poulos, C.C.A.Mass., '80 F.2d 136— 
Lee V. jackson Light & Traction 
Co., C.C.A.Miss., 261 P. 721—Ha- 
waiian Pineapple Co. v. Masamari 
Saito, Hawail, 260 P. 153, 171 C. 
C.A. '18’9—Smith v. Government of 
Canal Zone, Canal Zone, 249 F. 273, 
161 C.C.A. 281—New River Min- 
eral Co. v. Seeley, C.C.Va., 117 F. 
981. 

3 C.J. p 1315 notes 31, 32. 

Order appointlng receiver 

(1) In an appeal from an order or 
decree appointing a receiver, the su¬ 
persedeas suspends the functions of 
the receiver pending the appeal, and 
the lower court cannot take any 
proceedings in execution or carry¬ 
ing out of the order or decree.— 
Tornanses v. Melsing, 106 F. 775, 45 
C.C.A. 615. 

(2) However, a supersedeas or 
stay on appeal from an order or de- 
eree appointing or discharging a re¬ 
ceiver does not prevent the court 
from taking such proceedings and 
making such incidental orders as 
may be necessary for the preserva- 
tion of property or assets and the 
protection of the rights of the par¬ 
ties pending the appeal.—^Blinn v. 
Continental Security Redenvption Co., 
C.C.Ala., 110 P. 265. 

3 C.J. p 1326 note 18. 

Decree for costs snspended 
U..S.—Jennings v. JFohnsbn, Ga., 148 
P. 3*37, 78 C.C.A. 329. 

90. U.S,—^New York Life Ins. Co. v. 


Panagiotopoulos, 'O.C.A.Mass., ®0 F. 
2d 136. 

91. U.S.—'Lincoln Mine Operating 
Co. V. Huron Holding •Corporation, 
C.C.A.Idaho, 111 P.2d 438, revers- 
ing, L.C., 27 F.Supp. 720, certiorari 
granted Huron Holding Corpora¬ 
tion V. Lincoln Mine Operating Co., 
61 'S.Ct. 28, 311 U.S, 625, ’85 L.Ed. 
39 7, and reversed on other grounds 
61 S.Ct. 513, 312 U.S. 183, 85 L. 
Ed. 725, rehearing denied 61 S.Ct. 
840, 313 U.S. 598, 85 L.Ed. 1550— 
•Lee V. Jackson Light & Traction 
Co., C.C.A.Miss., 261 F. 721. 

3 'C.J. p 1317 note 38. 

98. U.S.—Fidelity Trust & Safety- 
VauLt 'Co. V. Mobile St. R. Co., C. 
C.Ala., 54 F. 26—U. S. v. County 
Court of Knox County, C.C.Mo., 39 
F. 757. 

Similar actlons 

A supersedeas of an injunction on 
appeal in a patent uifringement suit 
does not bar another action by the 
patente.e against. a customer of the 
infringer in another jurisdiction.— 
Meccano, Limited v. John Wanamak- 
er, New York, D.C.N.T., 241 F. 133, 
reversed on other grounds 250 F. 450, 
162 C.C.A. 520, certiorari granted 39 
S.Ct. 10, 243 U.S. 554, L.Ed. 419, 
and affirmed 40 S.Ct. 463, -253 U.S. 
•136, 64 L.Ed. 822. 

93. U.S.—Staffords v. King, W.Va., 

90 P. 13‘6, '32 C.C.A. 536. 

Pending receipt of mandate and stay 
of mandate 

However, a stay order hais been 
held to be too broad in providing for 
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g. Proceedings in Violation of Supersedeas or 

Stay 

Any action or proceeding In dlsregard of a super- 
or stay ts a contempt of the authority and Ju- 
risdiction of the court, 

Any action or proceeding in disregard and defi- 
ance of the force and etfect of a supersedeas or 
stay is also a contempt of the authority and juris- 
diction of the court,and it is generally no answer 
to a proceeding, as for a contempt for the breach of 
a supersedeas order, that the breach was committed 
under the advice of counsel.^^ 

h. Effect of Failure to Obtain Supersedeas or 

Stay 

A faflure to obtain a supersedeas or stay does not 
affect the right of appellant to a review of the judg- 
ment. 

A failure to supersede a judgment, or to stay 
process on it, does not affect the right of appellant* 
to a review of the proceedings which resulted in 
such judgment.^^ 


i. Effect of Transfer of Canse or Proceedings 
Therefor 

After the appeal has been taken jurisdiction of the 
case is vested In the Circuit court of appeais, and the 
authority of the district court with reference thereto 
is suspended except as to perfecting the record or oth- 
er such things as may be necessary for the presenta- 
tion of the case in the appellate court, or to protect 
the res pending review. 

After the appeal has been taken, jurisdiction of 
the case is vested in the circuit court of appeais, 
and thereafter it has power to control the further 
steps in perfecting and hearing the appeal.^s 
authority of the district court with reference there¬ 
to is suspended so that it cannot proceed with the 
case until the appellate proceeding is heard and de- 
termined and the remittitur or mandate is regular- 
ly returned and entered on the records,^^ except as 
to perfecting the record or other such things as may 
be necessary for the presentation of the case in the 
appellate court,l or to protect the res pending the 


stay pending appHcation for certio¬ 
rari from the supreme court to the 
Circuit court of appeais, and where 
district court granted a stay for a pe- 
riod of three months or until final de- 
termination of any appeais taken, 
the stay would be operative pending 
receipt by district court of mandate 
of Circuit court of appeais, which 
mandate would be stayed in accord- 
ance with court rules and on such 
terms as might be just to permit ap- 
plication for certiorari.—Powell v. 
Maryland Trust Co., O-C-A^Va, 125 
F-2d 260, certiorari denied 62 S.Ct. 
1041, 316 U.S. 671, 86 Li.Ed. 1746, and 
62 S-Ct 1046, 1316 U.S. 671, 86 L.Ed. 
1746. 

U.S.—In re McKenzie, 21 S.Ct 
468, 180 U.S. 5.36, 45 L.Ed. 468. 

3 C.J. p 1327 note 25. 

96. U.S.—Tornanses v. Melsing, 106 
775, 45'C.O.A. 615. 

U.S.—iLogan v. Goodwin, Kan., 
104 E. 490, 4’3 'C.C.A. 658. 

97. U.S.—Rothschild & Co. v. 
'Ma.rshall, C.C.A.Wash., 51 'F.-2d 897, 
reversing, U.C., 47 P.2d 919—U. S. 

'Hadice, C.C.A.]Sr.Y., 40 P.2d 445 
'Horrin v. Iiawler, C.C.N.Y., 91 
F. 693., 

3 C.J. p 1255 note 43. 

Orniisdictioii of ancillary auestions 
A Circuit court of appeais, before 
which a final decree was pending 
for determlnation, has exclusive ju- 
risdiction, not only of the questions 
presented ,on the record transmitted 
by the trial court, but also of ali an- 
ciJlaJTr questions, presented by inde- 
pendent' evidence and hearii^g^ on the 
correctness and justice of the man¬ 
date to be entere<L—Toledo ‘Scale Co. 5 


V. Computing Scale Co., C.C.A.I11., 
281 P. 488, certiorari granted 42 iS. 
Ct. 5'S5, 259 U.S. 579, 66 U.Ed. 1072, 
1073, and Pidelity & Deposit Co. v. 
Computing Scale Co., 42 S.Ct. 587, 
259 U.S. '579, 66 -L.Ed. 107<3 and af- 
firmed 4'3 S.Ct 458, 261 U.S. >399, 67 
L.Ed. 719. 

Stlpulatiou of parties 

(1) After an appeal bas been tak¬ 
en, the Circuit court of appeais has 
jurisdiction to recognize and enforce 
a compromise agreement in settle- 
ment of an action pending before it 
—Gardner v. Grand Beach Co., C.C. 
AMich., 48 F,-2d 491, followed in 

Grand Beach Co. v. Gardner, C.C.A. 
Mich„ 51 F.2d 1077. 

1 (2) Jurisdiction of circuit court of 

appeais was not defeated by subse- 
quent stipulation of parties as to 
printing of record.—^U. S. v. South¬ 
ern Pac. R, Co., C.C-A.Cal., 20 F.2d 
529. 

98. U.S.—^Walleck v. Hudspeth, C.C. 
A.lE:an., 128 P.2d 343. 

3 C.J. p 1257 note 45. 

99. U.S.—^Rogers v. Consolidated 

Rock Products Co., C.C.A.Cal., ai4 
P.'2d '108—^Rothschild & Co. v. 

Marshall, C.C.A.Wash., 51 F.2d 897, 
reversing D.C., 47 F.2d 919—Mid¬ 
land Terminal Ry. Co. v. Warin- 
ner, C.C.A.C 0 I 0 .. 294 P. 18’5—Citi- 
zens’ Bank of Wichita v. Parwell, 
Kan., i5*6 P. 539, 6 C.C.A. 30, af- 
firmed 63 F. 117, ll C.C.A. 108. 

3 C.J. p 1252 note 28, p 1-255 note 43. j 
Intervention of new parties 

After an appeal has been taken, the 
district court has no jurisdiction to 
permit the intervention of new par¬ 
ties, even though the case is an in- 
terpleader suit.—Roberts y. Metro- 
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politan Life Ins. Co., C.C.A.Ill., 94 P. 
2d 277, certiorari denied 58 S.Ct. 764, 
303 U.S. 660, 82 'L.Ed. 1119—Smith 
V. Metropolitan Life Ins. Co., C.C.A. 
111., 94 F.2d 277, certiorari denied 58 
S.Ct 1039, 304 U.S. 570, 82 L.Ed. 
1535. 

Authority to dismlss appeal 
The district court has no author¬ 
ity to dismiss an appeal which has 
been taken from its judgment—Mil- 
ler V. U. )S., C.C.A.I11., 114 P.2d 267, 
adopted 117 P.2d 256, reversing, L. 
C., 24 P.Supp. 958. 

AppRcahllity of local court rule after 
appeal 

A local district court rule of fed- 
eral district court for the Southern 
district of New York, providing that 
an action shall abate where a de¬ 
fendant has neither heen served nor 
appeared generally within three 
months after issuance of summons, 
even if valid, was not applicable to 
proceedings suspended by appeal.—■ 
Hackner v. Guaranty Trust Co. of 
New York, C.C.A.N.T., Id? F.2d 95, 
certiorari denied '61 S.Ct. '83’5, '313 
U.S. 559, '85 'L.Ed. 1520. 

1. U.S.—The Charles D. Leffler, C. 
C.AN.J.. 100 P.2d 759—Alliance’se- 
curities € 0 . v. Killits, C.C.A.Ohio, 
67 P.2d 480—In re Bilis of Excep- 
tions, C.IC.A., 37 P.2d 849—Midland 
Terminal Ry. Co. v. Warinner, C. 
C.A.Oolo., 294 p, 135—'Cochran v. 
Becker, C.C.A.Mo., 276 P. 286, er¬ 
ror dismissed 43 S.Ct 363, 261 U. 
■S. 607, 67 'L.Ed. 824. 

3 C.J. p 1254 note 38—4 C.J. p 273 
.note 46. 

Ameuding uotJfce of appeal 

An order amending the notice of 
appeal in libel proceedings to include 
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review.2 Xhe pendency of an appellate proceed- 
ing does not deprive the trial court of power to hear 
and determine matters which are independent of, 
or collateral to, the subject matter before the appel¬ 
late court,^ and an appellate proceeding for the re- 
view of an incidental or interlocutory matter'does 
not transfer jurisdiction as to the entire cause, but 
the trial court or parties may stili proceed in mat¬ 
ters not involved in the appeal which are entirely 
collateral to the part of the case taken up.^ Inef- 
fectual attempts to appeal do not confer jurisdic¬ 
tion on the appellate court or deprive the lower 
court of further jurisdiction.^ Under the Federal 
Rules of Civil Procedure, rule 73(a), 28 U.S.C.A. 
following- § 723c, the filing of the notice of appeal 
is sufficient to perfect the appeal so as to transfer 
jurisdiction to the circuit court of appeals.^ 

The effect of the pendency of the appeal as to the 
force and effect of the judgment or decree appealed 

notice to counsel for intervening 7. 
claimant was not void because made 
after appeal was perfected and juris¬ 
diction was transferred to the circuit 
court of appeals but was properly 
entered by the district court to per¬ 
fect the record.—The Charles D. OL/ef- 
fler, €.C.A.N,J., 100 F.2d 759. 

2, TJ:S .—Midland Terminal Ry. Co. 

V. Warinner, 0:C.A.€olo., 294 F. 

185 —Blinn v. Continental iSecurity 
Redemption Co., C.C.Ala, 110 F. 

2*65. 

3 , u.s.—Mendez v. Eastern Sugar 
Associates, C.C.A.Puerto Rico, 8'9 
F.2d 399. 

3 C.J. p 1268 note 23. 

4 , —Foote V. Parsons Non-Skid 
Co., Ohio, 196 F. 951, 118 C.C.A. 

105. 

8 C.J. p 1259 note 60. 

5 , XJ.S.—‘Credit Alliance Corporation 
V. Atlantic, Pacific & Gulf Refin- 
ing Co., C.C.A.MO., 77 P.2d 595— 

In re Columbia Ry., Gas & Elec¬ 
tric Co., D.C.S.C., 25 F.2d 329, af- 
flrmed, C.C.A., Columbia Ry., Gas 
& Electric Co. v. State of 'South 
Carolina, 27 F.2d 52, 59 A.L.R. 665 
—Midland Terminal Ry. Co. v. 

Warinner, C.C.A.C 0 I 0 ., 294 F- >185. 

3 C.J. p 1252 note '27, p 1255 note 40. 

6, U.,S.—^Walieck v. Hudspeth, CC. 

A.Kan., 128 F.2d 34*3. 

Perfecting proceedings prior to Ped- 
eral RtUes of Civil Procedure 
U.s. — U. S. V. Nordbye, C.C.A., 75 F. 

2(1 744 — ^Boss V. White, C.C.A. 

Tenn., 32 F.2d 750, certiorari de- 
nied '50 S.Ct. ^'S, 2'80 U.S. 584, 74 
L.Ed. 633—Greyerbiehl v. Hughei^ 

Electric Co., C.C.A.N.D., 294 P. 802, 
certiorari denied Hughes Electric 
Co. V. Greyerbiehl, 44 S.Ct. 402, 

264 U.S. 589, 68 IL.Ed. 864. 

3 C-J. p 12.53 notes 30-32. 


from is considered infra § 294 b. 

New trial or rehearing. After the cause has been 
removed by appeal the trial court has no jurisdic¬ 
tion to entertain and no power to grant a motion for 
new trial or rehearing.*^ 

Opening or vacating judgment or order. After 
an appeal has been taken, the district court cannot 
vacate ,or open its judgment or order.^ If the re- 
view is pending and appellant wishes to' reopen the 
decree, the proper procedure is for appellant to 
apply to the lower court to reopen the decree and 
for that court to request the appellate court to re- 
mit the record.^ 

Modification or amendment of judgment or pro¬ 
ce edings. The district court cannot modify or 
amend its judgment, order, or decree, ,or change the 
record on which the order or decree is based, after 
an appellate proceeding for the review thereof has 
been perfected,except to correct mistakes due to 

lips, C.C.A.N.T., 9 F.2d 902, cer¬ 
tiorari granted 46 S.Ct. 348, 270 
U.S. 638, 70 L.Ed. 774, and reversed 
on other grounds 47 S.Ct. 600, 274 
U.S. 316, 71 L.Ed. 1069. 

10 . U.S.—Bankers Tndemnity Ins. 
Co. v. Pinkerton, C.C.A.Cal., 8'9 P. 
2d 194, followed in Bankers In- 
demnity Ins. Co. v. Lundgren, C.O. 
A.Cal., 89 F.2d 200, certiorari de¬ 
nied '58 S.Ct. 2 . 3 , 302 U.S. 70<3, 82 
L.Ed. •54‘3, certiorari denied Bank¬ 
ers Indemnity Ins. ‘Co. v. Pinker¬ 
ton, 58 S.Ct. 2*3, '302 U.S. 704, 82 L. 
Ed. 543—U. S. V. Radice, C.C.A.N. 
Y., 40 P.2d 445—^Parker v. New 
England Oil Corporation, D.C. 
Mass., 15 P.2d 236—St. 'Louis & S. 

P. R. Co. V. 'Loughmiller, D.C.Okl., 
193 F. 689—Pittsburgh Gas & Coke 
Co. V. Goff-Kirby Coal Co., Pa., 151 
F. 466, ‘81 C.C.A. 76—McKay v. 
Neussler, Alaska, 148 F. 86, 78 C. 
C.A. 154—Honey v. Chicago, B. & 

Q. R. Co., lowa, «2 P. 773, 27 C.C. 
A. 262. 

Order of severauce of parties 

District court after appeal was 
held without jurisdiction to receive 
evidence and enter order of sever- 
ance of parties against whom joint 
judgment was entered nunc pro tunc. 
—Parker v. New England 'Oil Cor¬ 
poration, D.C.Mass., 15 P.‘2d 236. 
After flual judgment on review 

Even if district court has power 
to correct and certify efrors and 
omissions in record after appeal has 
been perfected, such power does not 
extend to certiflcation of evidence 
not included in referee's certificate 
on review which was not hefore dis¬ 
trict court until long after final 
judgment on review had been en¬ 
tered.—In re McLean Store Pixtures 
Corporation, C.C.A.Mass., 70 P.2d 217, 
affirming, D.C., 4 F.Supp. 683. 


U.S.—Midland Terminal Ry. Co. 
V. Warinner, 'C.’C.A.Colo., 294 P. 
185. 

8. U.-S.—JMiller v. U. S., C.O.A.I11., 
114 F.2d 267, adopted 117 F.2d 256, 
reversing, D.C., 24 F.Supp. 958— 
In re MdLean Store Fixtures Cor¬ 
poration, C.C.A.Masa, 70 F.2d 217, 
aifirming, D.C., 4 F.Supp. 683—Un¬ 
ion Guardian Trust Co. v. Jas- 
tromb, C.C.A.Mich., 47 P.2d 689— 
U. S. V. Radice, C.C.A.N.Y., 40 P. 
2d 445—Schram v. Safety Inv. Co., 
D.C.Mich., 45 F.Supp. *636—Z. & F. 
Assets Realization Corporation v. 
Hull, D.C., '31 F.Supp. 371, affirmed 
114 F.2d 464, 72 App.D.C. 2'34, cer¬ 
tiorari granted 61 S.Ct. 51, 311 U. 
S. 6'32, '85 L.Ed. 402, and American 
Hawaiian S. S. Co. v. Hull, 61 S. 
Ct 51, 3.11 U.-S. 632, 85 L.Ed. 402, 
affirmed Z. & P, Assets Realization 
'Corporation v. Hull, 61 S.Ct. 351, 
311 U.S. 470, 8'5 'LEd. 288. 

3 C.J. p 1265 note 6. 

Judgment contrary 'to controlling 
state court’s decision 
After taking of appeal from feder¬ 
al district courfs judgment, such 
court has no jurisdiction to vacate 
its judgment rendered contrary to a 
controlling state court's decision, not 
previously called to federal courfs 
attention, although it would have 
rendered a contrary judgment if the 
state courfs decision had been 
brought to its attention, and al¬ 
though state supreme court, in in- 
terpreting rule as to time for per¬ 
fecti ng appeal thereto, held that fil- 
ing of claim for appeal does not oust 
lower court of jurisdiction to grant 
rehearing within longer time allowed 
therefor by another rule.—Schram 
V. Safety Inv. Co., D.C,Mich., 45 F. 
Supp. 636. 

9. U.S.—^Baltimore S. S. Co. v, Phil- 
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inadvertence which do not change the status or in- 
terfere with the rights of the parties.!^ 

§ 295. Record and Proceedings Not in Rec- 
ord 

a. Matters to be shown by record 

b. Scope and contents of record 

c. Necessity of bili of exceptions 

d. Contents, making, and settlement of 

bili o£ exceptions 

c. Contents, making, and settlement of 
statement of case 

f. Making, form, and requisites of tran- 

script 

g. Authentication and certification 

h. Printing, transmission, and filing of 

record in appellate court 
L Defects, objections, amendments, and 
corrections 

j. Conclusiveness and effect of record 

k. Questions presented for review 
L Matters not apparent of record 

a. Matters to Be Shown by Eecord 

The record, on appeal to the Circuit court of ap- 
peals, must show all matters necessary to the Juris- 
dictlon of the appellate and of the lower court. It 
must afso show that the action was properly consti- 
tuted and prosecuted in the court below, that orders 
or papers, a part of the record, were properly fifed 


there, and that the grounds for review were properly 
presented and reserved in such court. 

The record, on appeal to the Circuit court of ap- 
peals, must show affirmatively the proper taking of 
all the steps and the existence of all the facts nec¬ 
essary to confer jurisdiction on the appellate 
court.i2 Usually this means that the record must 
show that an appealable judgment, decree, or or- 
der, presenting a final adjudication, was rendered 
and entered in the lower court,that the person 
seeking to maintain the appeal is interested in, or 
aggrieved by, the judgment or decree,and that 
the appeal was taken within the time fixed by law.^^ 

Jurisdiction of lower court. The reeord also must 
affirmatively show facts essential to the jurisdiction 
of the trial court,such as the issuance and Serv¬ 
ice of appropriate process,^*^ or an appearance by 
defendant and, if such jurisdiction is not chal- 
lenged by the pleading, but the question is raised 
for the first time in the appellate court, it is suffi¬ 
cient if the jurisdiction appears in any part of the 
record, including the proofs.^^ 

Proceedings sustaining judgment^ order, or de¬ 
cree. Although matters which have no bearing on 
the issues involved need not be included in the rec- 
ord,2® it must show that the action was properly 
constituted and prosecuted in the court below.^i 

In case of a trial without a jury, the record on 
appeal must disclose the trial judge^s findings of 
fact and conclusions of law,^^ and the grounds and 


PleadiTigs 

After the case is pending In the 
appellate tribunal, a pleading: can- 
not be amended in matter of sub- 
stance.—Western Wheel-Scraper Co, 
V- Drinnen, C,O.Ill„ 79 F. 820—Mars- 
teller v. McOIean, P.C., 16 F.Cas.No. 
9,140, 2 Cranch C.C. 8 . 

Fxooedixre to ohtaui modlficatlou 
er appeal 

Where plaintifTs motion to amend 
district court^s conclusions of law 
and judgment in plaintifTs favor was 
aied after judgment defendants had 
taken their appeal, motion did not 
retain case in jurisdiction of district 
court After judgment defendants 
had appealed, plaintiff had the right 
to* tafce a cross appeal or file his 
motion, within time, in district court 
and within time limdted by statute 
for appeal from judgment apply to 
Circuit oonrt of appeals to remand 
oiase for consideratton of -plaihtiff^s 
motion to modify.—Fiske v. Wallace, 
aC.A.Mo.. 115 F-2d 1003, certiorari 
denied Wallace v. Fiske, 62 S.Ot 123, 
two cases, 314 XJ.S. 663, 86 L.Ed. 531, 
rehearing denied 62 S.Ct, 174, two 
cases, 314 tJ.S. 710, 86 L.Ed. 566, re¬ 
hearing denied 62 S.Ct. 910, two cas¬ 
es, 315 XJ.S. 829, 86 Li.Ed. 1224, mo¬ 


tion granted and motion denied 6'2 S. 
Ct. 1286, two cases. 

11- XJ.S.—Ommen v. Talcott, B.C.N. 
T., 180 F. 92'5—^New Biverpool Salt 
Co. V. Wellbom, Cal.. 160 F. 923, 
«8 C.CA. 1G5. 

12 . XJ.S.—^In re Roney, C.C.A.Ind., 
119 F.2d 989—Cloud v. McLean-Ar- 
kansas Liumber Co., D.C.Ark., 28 F. 
Supp. 623, appeal dismissed, C.C.A., 
McLean-Arkansas Lumber Co. v. 
Cloud, 106 F.2d 1004. 

Necessity of formal flling of writ 

of error, before abolishment of writ. 
—Mutual L. Ins. Co. v. Phinney, 
Wash., 76 F. 617, 22 C.C.A. 425. 

13. XJ.S.—Southwest Dairy Products 
Co. V. Coffee & Moore, C.C.A.Tex., 
62 F.2d 174. 

14. XJ.S.—^Fulton Inv. Co. v. Dorsey, 
Colo., 220 F. 298, 136 aC.A. 108. 

isi XJ.S.—Dang Nam v. Bryan, C. 
C.A.Hawaii, 78 F.2d 720, ^ismiss- 
ing appeal 74 F.2d 379—Marks v. 
Northern Pac. R. Co., Wash., 76 F. 
941, 22 C.C.A 630. 

16ta -XJ.S.—Ferguson v. Wachs, C.C.A- 
XU., 96 F.2d SlCh—Downer v. Good- 
Win, C.C.A.Kan., 9 F.2d 918—^Hous- 
ton V. Filer & Stowell Co., liL, 104 
F. 163, 43 C-C-A. ,4J57. 
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17. XJ.S.—Taylor v. Easton, S.D., 180 
P. 363, 103 C.C.A. 509. 

4 C.X p 50 note 1 [d]. 

18. XJ.S.—Curtis v. Wilfley, China, 
165 F. 893, 91 C.C.A. 571. 

4 C.J. p 50 note 2 [b]. 

19. XJ.S.—^Norton v. Larney, C.C.A. 
Okl., 289 F. 395, affirmed 45 S.Ct. 
145, 266 U.S. 511, 69 L.Ed. 413— 
Mahoning Valley R. Co. v. 0’Hara, 
Ohio, 196 F. 945, 116 C.C.A. 495— 
Canyon First Nat, Bank v. Crow- 
ley, Tex., 183 F. 578, 105 C.C.A. 
450. 

20 . XJ.S.—Curtis v. Wilfley, China, 
165 P. 893, 91 C.C.A- 671. 

4 C.J. p 51 note 21 [a]. 

Bvidence which cannot affect the 
issues to be passed on by the appel¬ 
late court need not be made a part 
of the record.^—Curtis v. Wilfley, su¬ 
pra. 

Itt 6 q.uity, evidence was usually re- 
quired to be made part of record.— 
Mea-rs V. Lockhart, N.D., 94 P. 274, 
36 C.C.A. 239—4 C.J. p 56 note 75 
[bj 

21. XJ.S.^Curtis V. Wilfley, Chipa, 
165 F. 893, 91 C.C.A. 571. 


22 . XJ.S.—ICentucky Life & Acc. Ins- 
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reasons for his decision;^^ and a defect in the rec- 
ord in this respect is not cured by the fact that the 
record contains the opinion of the court.^^ Where 
the right to trial by jury must be expressiy waived, 
the written stipulation of the parties waiving the 
jury must affirmatively appear on the record 
otherwise the judgment can be reviewed only for 
error appearing on the face of the pleadings or of 
the judgment itself.^^ 

Filing papers or orders as part of record. The 
record must show that an order or paper set out in 
the record, which was required by law to be filed in 
the lower court, was properly made and filed.27 

Grounds for review and presentation and reser- 


vation thereof. The record must clearly and affirm¬ 
atively show the error, in the court below, com- 
plained of.^^ It must show that the question sought 
to be reviewed was presented to, and passed on by, 
the trial court,and ordinarily this means that the 
record must show the making of a proper objec- 
tion,2® that the specific ground or grounds urged in 
the appellate court were contained therein,^^ and 
the ruling complained of and, under the practice 
existing, prior to the adoption of the Federal Rules 
of Civil Procedure, rule 46, 28 U.S.CA. following § 
723c, providing that formal exceptions to ruling or 
orders are unnecessary,^^ the record was required 
to show that a proper and timely exception was 
saved to such ruling.^^ These rules apply to error 
of the trial court witK regard to jurisdiction,^^ jts 


Co- V. Hamilton, Ky., 63 F. 93, 11 
C.C.A. 42. 

Findings of fact and conclusions of 
law as part of record see infra snb- 
division b of this section. 

Ped. BtUes of Civ. Proc,, rtUe 75 
(ff), 28 U.S.C.A. following § 723c, 
expressiy provides that the record 
shall contain a copy of the findings 
of fact and conclusions of law, to- 
gether with the direction for the 
entry of judgment. 

23- U.S.—Sparks v. Mellwood Dairy, 
C.C.A.Ky., 74 F.2d 695. 

Application to iiiji£ELctio& 

Although Equity Rules, rule 70%, 
28 U.S.C.A. S 723, requiring district 
courts to state flndings of fact and 
conclusions of law and enter them 
of record does not apply to decisions 
on applications for interlocutory in- 
junctions, it is essential to review 
of such decision that trial court .state 
in record its grounds and reasons for 
decision.—Sparks v. Mellwood Dairy, 
supra. 

24. U.S.—Kentucky Life & Acc. Ins. 
Co. V. Hamilton, Ky., 63 F. 93, 11 
C.C.A. 42. 

Such matters could not be shown, 
under ‘former practice, by excerpts 
from the court's opinion not made 
part pf the record by bili of excep¬ 
tions.—Garth v. Arnold, Mo., 115 F. 
468, 53 C.C.A. 200. 

25. U.S.—Bowers v. Henry Steers, 
Inc., N.T., 241 F. 377, 154 C.C.A. 
257—Duncan v. Atehison, T. &, S. 
F. R. Co., Cal., 72 F. 808, 19 C.C.A. 
202 . 

Recital in trial court’s judgrment 
entiry that jury had been waived by 
both parties may be sufficient show- 
'ing of faets.—U. S. v. Perry, C.C.A. 
Ark., 55 ;P.2d 819. 

26. U.S.—Bowers ■ v. Henry Steers, 

Inc., N.Y., 241; F. 377, 154 C.C.A. 
257. , 

27. U.S.—Oyler v. U. «.,■ C.C.ACo-lo., 
98 F.2d 862-^In re Friedmah, N.T., 


161 P. 260, 88 C.C.A. 306—Ken¬ 
tucky Distilleries & Warehouse Co. 
V. Lillard, Ky., 160 P. 34, 87 C.C.A. 
190. 

23. U.S.—Christy v. Schwartzchild 
& Sulzberger Co., C.C.A.I11., 160 F. 
657. 

29. U.S.—U. S. V. Wilson, C.C.A.Kan., 
78 P.2d 465—United Piremen’s Ins. 
Co. of Philadelphia v. Jose Rivera 
Soler & Co., C.C.A.Puerto Rico, 77 
F.2d 891, vacated on other grounds 
81 F.2d 385, certiorari granted Jose 
Rivera Soler & Co. v. U. S. Fire- 
men’s Ins. Co. of Philadelphia, 56 
S.Ct. 946, 298 U.S. 651, 80 L.Ed. 
1379, reversed on other grounds 
Jose Rivera Soler & Co. v. United 
Firemen’s Ins. Co. of Philadelphia, 
57 S.Ct. 54, 299 U.S. 45, 81 L.Ed. 40 
—Krumm v. Southwest Finance Co. 
of California, aC,A.Cal., 67 F.2d 1— 
Standard Oil Co. of K^ntuchy v. 
Noakes, C.C.AKy., 59 F.2d 897— 
Stinson v. Business Men’s Accident 
Ass’n, aC.A.Okl., 43 P.2d 312—Fed¬ 
eral Intermediate Credit Bank v. 
L'Herisson, C.C.A.S.D., 33 P.2d 841 
—Pennok Oil Co. v. Roxana Petro¬ 
leum Co. of Oklahoma, C.C.A.Okl., 
289 F. 416—Pennsylvania Co. v. 
Fanger, Ohio, 231 P. 851, 146 C.C.A. 
47—Southern Ry. Co. v, King, C.C. 
A.Ga, 160 F. 332. 

30. U.S.—Roberts v. National Sav. 
Life Ins. Co., C.C. A Ark., 75 P.2d 
530—Southern Power & Light Co. 
V. U. S., C.C.AArk., 72 P.2d 368— 
Najera v.. Bombardieri, C.C.A.N.M., 
46 F.2d 281—Federal Intermediate 

, Credit Bank v. L’Herisson, C.C.A. 
S.D.. 33 F-2d 841. 

31. U.S.—.®tna Ins. Co. of pCartford, 
Conn. V. Licfcing Valley Milling 
Co., C,d.A.Ky., 19 p. 2 d 177, certio¬ 
rari denied 48 S.CJt. 37, 275 U.S. 
541, 72 L.Ei 415. 

32. U.S.—Federal Intermediate Cred¬ 
it Bank v. L’Herisson, C.C.A. S.D., 
33 F.2d 841—Kalamazoo Ry. Sup- 


ply Co. V. Duff Mfg. Co., Mich., 113 
F. 264, 51 C.C.A. 221. 

4 C.J. p 65 note 50 [e]. 

33. U.S.—Sweeney v. United Feature 
Syndicate, C.C.A.N.Y., 129 P.2d 904. 

Elimination of necessity for formal 
exceptions see supra § 292 b (3). 

34. U.S.—United Piremen^s Ins. Co. 
of Philadelphia v. Jose Rivera Sol¬ 
er & Co., C.C.A.Puerto Rico, 77 F. 
2d 891, vacated on other grounds 
81 P.2d 385, certiorari granted Jose 
Rivera Soler & Co. v. U. S. Fire- 
men’s Ins. Co. of Philadelphia, 56 
S.Ct. 946, 298 U.S. 651, 80 L.Ed. 
1379, reversed on other grounds 
Jose Rivera Soler & Co. v. United 
Piremen’s Ins. Co. of Philadelphia, 
57 S.Ct. 54, 299 U.S. 45, 81 L.Ed. 
40—Roberts v. National Sav. Life 
Ins. Co., C.C.AArk., 75 F.2d 530— 
U. S. V. Rhodes, C.C.A.W.Va., 49 F. 
2d 228—Najera v. Bombardieri, C.C. 
AN.M., 46 P.2d 281—Stinson v. 
Business Men's Accident Ass’n, C. 
C.A.Okl., 43 P.2d 312—Federal In¬ 
termediate Credit Bank v. L'Heris- 
son, C.C.A.S.D., 33 P.2d 841—^United 
Verde Extension Mining Co. v. Ko- 
so, C.C.A.Ariz., 273 P. 369—Haynes 
Automobile Co. v. Kansas Casualty 
& Surety Co., C.C.AKan., 261 P. 
347. 

4 C.J. p 80 note 60. 

Necessity of showlng that escceptlou 
was specific 

U.S-—^Marion Phosphate Co. v. Cum- 
mer, Fla,, 60 P. 873, 9 C.C.A. 279 
—Northern Pac. R. Co. v. Charles, 
Wash., 51 P. 562, 2 C.C.A 380. 

35. U.S.—U. S. V. Wilson, C.C.A¬ 
Kan.. 78 F.2d 465, 467. 

“Wliere juxisdictiou of the trial 
court depeuds upou the ^dlsteuce of 
a fact . . . if the losing party 

complains of error of the trial court 
with regard to that fact, such error 
must be preserved in the record be- 
iow.”—U. S. V. Wilson, supra. " 
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rtiling on the pleadings^® or amendments thereto,^’^ 
objection to remarks or conduct of counsel during 
the trial,^^ and as to objection to a finding of the 
trial court, and its ruling thereon.^^ 

These rules have also been applied with regard 
to the admission or exclusion of evidence,^® 
amination of ivitaesses,*^! or the weight and suffi- 
ciency of the evidence.^^ With respect to the ad- 
mission of evidence, the record must show not only 
a timely objection and the rnling of the court, but 
also the specific ground of objection.'^^ 

These rules have also been applied with regard to 
the action of the court in giving or refusing in- 
structions.^^ The alleged failure to give certain in- 
structions is not available as error, unless the rec¬ 
ord discloses a timely and proper request,^^ and the 


ruling on the request and objection thereto;^^ ^qj. 
is the giving of a special charge available on ap~ 
peal, unless objection was made to the general 
charge or to the court’s ruling on the special re- 

quest.'^'^ 

Under former practice, the record was required 
to show exception saved to the ruling of the court 
on objection to the verdict,^® or in granting or re¬ 
fusing a directed verdict but the grounds or rea- 
sons for asking a directed verdict need not be stated 
by counsel and shown by the record, where the ques- 
tion on which the error is predicated was fully dis- 
closed at the trial by pleadings, evidence, and argu- 
ment.5<^ 

Proceedings of intermediafe court, On appeal 
from an intermediate court, the record should show 


36. U.S-—Southern Ry. Co. v. Mose- 
ley, C.C.A.Ga.. 35 F.2d 474—Davis 

V. Perd-Brenner Lumber Co., C.C. 
A-La., 4 P.2d 390—Gartner v. Hays, 
C.C.A-Kan., 272 F. 896. 

37. U.S.—Southern, Ry. Co. v. Mose- 
ley, C.C.A.Ga., 35 P. 2 d 474. 

38. U.S.—London Guarantee & Ac¬ 
cident Co, V. Woelfle, C.C.A.Mo., 83 
F.2d 225. 

39. U.S.—Southern Power & Light 
Co- V. U. S., C.C.A.Ark., 72 P.2d 
368—Lyle v. Phillips Petroleum 
Co., C.C.A.Ark., 72 P.2d 347—Vir- 
g-inian Ry. Co. v. Chambers, C.C.A. 

W. Va., 46 P.2d 20, certiorari grant- 
ed 51 S.Ct. 352, 283 U.S. 813, 75 
L-EJd. 1430, and afflrmed 52 S.Ct. 27, 
284 U.S. 577, 76 L.Ed. 501—Eastern 
Oil Co. V. Holcomb, Okl., 212 F. 
126, 128 C.C.A. 642. 

40. U.S.—G. L. Webster Co, v. Trin- 
idad Bean & Elevator Co., C.C.A. 
Va., 92 P.2d 177—Roberts v. Na¬ 
tional Sav. Life Ins. Co., C.C.A.Ark., 
75 P.2d 530—Jordy v. Dowling Co„ 
C.C.A.Fla., 30 P.2d 937—Davis v. 
Ferd-Brenner Lumber Co., C.C.A. 
La., 4 P,2d 390—Lang & Gros Mfg. 
Co. V. Pt. Wayne Corrugated Paper 
Co., C.C.A.Ind., 278 F. 483—Keefe v. 
Worcester Trust Co„ Mass., 253 F. 
536, 165 C.C.A. 206, affirming, D.C., 
In re Russell Palis Co., 249 P. 260^ 
certiorari denied Keefe v. Worces¬ 
ter Trust Co., 39 S.Ct. 259, 249 U. 
S. 602, 63 L.Ed. 797—Parker v. 
Moore, S.C., 115 F. 799, 53 C.C.A. 
369—Kalamazoo Ry. Supply Co, v. 
DufC Mfg. Co., Mich., 113 P. 264, 
51 C.C.A. 221 —Massenberg- v. Den- 
ison, Tex., 107 F. 18, 46 C.C.A. 120. 

4 C.J. p 70 note 90 [cj, p 77 note 
29, p 86 note 99. 

41. U.S.—Corrigan v. U. S., C.C.A. 
Idaho^ 82 P. 2 d 106. 

4a. U.S.’—^Lyle v. Phillips Petroleum 
Co„ C,C.A.Arfc., 72 P.2d 347— 
Krumm v. Southwest Pinance Co. 


of California, C.C.A.Cal., 67 F.2d 
1—Pederal Intermediate Credit 
Bank v. L'Herisson, C.C.A.S.D., 33 
P.2d 841, 843. 

"Tf a party seeks to have reviewed 
the Question whether the record con- 
tains any substantial evidence to 
support the ftndings and judgment 
against him, it is incumbent on him 
to make a motion for judg‘ment in 
his favor on that ground, or to re- 
Quest a declaration of law to that 
effect, or to take some other equiva- 
lent step, and secure a ruling by 
the trial court, and take exception 
to such ruling.^’—Pederal Intermedi¬ 
ate Credit Bank v. L’Herisson, su¬ 
pra. 

j Accomit of evidence 

Record should affirmatively show 
that appellate court has accurate ac- 
count of evidence before lower court 
together with rulings of court on 
objections.—Roberts v, National Sav. 
Life Ins. Co., C.C.A.Ark., 75 P.2d 
530. 

4a U.S.—Clark v. McNeill, C.C.A. 
Ky., 25 P.2d 247—Bank of Italy v. 
P. Romeo & Co., C.C.A.Cal., 287 
P. 5—Lang & Gros Mfg. Co. v. Pt. 
Wayne Corrugated Paper Co., C.C. 
A.Ind., 278 F. 483. 

4 C.J, p 71 note 94. 

44. U.S.—Taylor v. U. S., C.aA.Ala., 
71 P.2d 76—^Jordy v. Dowling Co., 
C.C.A.Pla., 30 P.2d 937—U. S. Pi- 
delity & Guaranty Co. v. City of 
Pensacola, aC.A.Pla., 277 P. 429 
—^W. D. Reeves Lumber Co. v. 
Leavenworth, Miss., 248 F. 686 , 160 
C.C.A. 586—Missouri Dist. Tele- 
graph Co. v. Morris & Co., Mo., 243 
P. 481, 156 C-C.A. 179, certiorari 
denied 38 S.Ct, 11 , 245 U.S. 651, 62 
L.Ed. 531—^Alverson v. Oregon- 
Washington R. & Nav. Co., Wash., 
236 F. 331, 149 C.C.A. 463—Beatson 
Copper Co. v. Pedrin, Alaska, 217 
P. 43, 133 C.GA. 29—Mexico Inter- 
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national Land Co. v. Larkin, Kan., 
195 P. 495, 115 C.C.A. 405. 

4 C.J. p 88 notes 12 , 13. 

Where there xvas a full dlscussion 
of the point raised which adequately 
informed the trial court as to the 
law contended for, and entry of a 
formal exception would have been a 
mere technicality, alleged error in 
refusing plaintifPs charge would be 
considered on appeal notwithstanding 
no formal exception appeared in the 
record.—Sweeney v. United Peature 
Syndicate, C.C.A.N.T., 129 F.2d 904. 

45. U.S.—^Emporia Loan & Invest- 
ment Co. v. Rees, C.C.A.Kan., 66 P. 
2d 789, denying rehearing 66 P.2d 
225—Jack v. Mutual Reserve Pund 
Life Ass'n, Miss., 113 P. 49, 51 
C.C.A. 36. 

46. U.S.—^Newman v. Virginia, T. & 
C. Steel & Iron Co., N.C., 80 P. 228, 
25 C.C.A. 382—^Emporia Loan & 
Investment Co. v. Rees, C.C.A.Kan., 
66 P.2d 789, denying rehearing 66 
P.2d 225—Jack v. Mutual Reserve 
Pund Life Ass’n, Miss., 113 P. 49, 
51 C.C.A. 36. 

47. U.S.—Taylor v. U. S., C.C.A.Ala., 
71 P.2d 76. 

^ U.S.—^Virginian Ry. Co. v. Cham¬ 
bers, C.C.A.W.Va., 46 P. 2 d 20, cer¬ 
tiorari granted 51 S.Ct. 352, 283 
U.S. 813, 75 L.Ed. 1430, and af- 
drmed 52 S.Ct. 27, 284 U.S. 677, 
76 L.Ed. 501—Case v. Hali, 94 P. 
300, 36 C.C.A. 259, aiRrming 46 S, 
W. 180. 2 Ind.T. 8 . 

49. U.S.—Montgomery v. Sioux City 
Seed Co., C.C.A.Wyo., 71 P.2d 926— 
S. A. Lynch Enterprise Pinance 
Corporation v. Dulion, C.C.A.Ga., 45 
P.2d 6 —^Vance v. Chapman, C.C.A. 
OkL, 23 P-2d 914. 

50. U.S.—Standard Oil Co. of Ken- 
tucky V. Noakes, C.C.A.Ky.. 59 P. 
2 d 897—^Louisyille & N. R. Co..v. 
Womack, CC.A.Tenn., 173 E. 762. 



36 C.J. S. 


FEDERAL COUETS 


§ 235 


the findings and opinion o£ the trial court, contain- 
ing* the rulings on which the judgment was based,^^ 
shouid show whether the intermediate court affirmed 
the finding-s of the trial court or modified them and, 
if so, what the modifications consisted of,^^ and 
shouid also show the opinion of the intermediate 
court, showing wherein it agreed or disagreed with 
the rulings of the trial court.^^ 

b. Scope and Gontents of Eecord 

Ordinarii/ the record proper on appeal consists of 
the process, return, pleadings, orders, verdict or de- 
cision, and judgment; and other matters or proceed- 
ings become a part of the record in the appellate court 
oniy when they are brought into the record in the man- 
ner prescribed by statute or rules of court. 

The record proper consists of the process, with 
the return thereon, the pleadings, orders, and the 
verdict, if tried by a jury, or the decision, if tried 
by the court, and the judgment.Other matters 


or proceedings become a part of the record on ap¬ 
peal only when they are brought therein by an or- 
der of court,55 or where they are made a part of 
the record in accordance with Federal Rules of Civ- 
il Procedure, rule 75, 28 U.S.CA. following § 723c.5® 
A mere recital of such matters in the record or 
transcript does not make them a part of the rec- 
ord.57 Under the express provisions of rule 75 (e), 
matter not essential to a decision of the questions 
presented by the appeal shouid not be contained in 
the record,^S and even before this rule went into 
effect it was regarded as improper to include such 
matter in the record,such as colloquies between 
the court and counsel.®*^ 

Opinion of lower court. Under the provisions of 
Federal Rules of Civil Procedure, rule 75 (g), 28 
U.S.CA. following § 723c, a copy of the opinion 
of the lower court must be transmitted to the ap¬ 
pellate court as a part of the record on appeal.®^ 


51. U.S.—Cosme v. Marquez, C.C.A. 
Puerto Rico, 94 F.2d 90S. 

Appeal from jndgmeiit of supreme 

court of Puerto Bico on review of 
district court jud^ent.—Cosme v. 
Marquez, supra. 

52. U.S.—Cosme v. Marquez, supra. 

53. U.S.—Cosme v. Marquez, supra. 

54. U.S.—Middleton v. Hartford Acc. 
& Indemnity Co., C.C.A.Tex., 119 F. 
2d 721—^Montgomery v. Erie R. Co., 
C.C.A.N.J., 97 F.2d 289—Champlin 
Refining: Co. v. Tliomas, C.C.A.Okl., 
93 P.2d 133—H, M. Byllesby & Co. 
V. Welch. C.C.A-Mo., 82 F.2d 539— 
Eldorado Coal & Mining- Co. v. 
Mariotti, IlL, 215 F. 51, 131 C.C.A. 
359—Cassatt v. Mitchell Coal & 
Coke Co., Pa., 150 F. 32, 81 C-C-A. 
80, 10 L.R.A.,N.S., 99. 

A verdict, g^eueral or special, is a 
part of the record proper.—Daube v. 
Philadelphia & R. Coal & Iron Co., 
111., 77 F. 713, 23 C.C.A. 420. 

55. U.S.—Eldorado Coal & Mining 
Co. V. Mariotti, 111., 215 F. 51, 131 
C.C.A. 359. 

56. Prior -to this procedural rule, 
matters not a part of the record 
proper ordinarily could be made a 
part of the record in the appellate 
court only by bili of exceptions.— 
Eldorado Coal & Mining Co. v. Mari¬ 
otti, supra 

Necessity of bili of exceptions gener- 
ally see infra subdivision c of this 
section. 

IUCatters not constituting part of 
the record proper, and not being a 
part of the record on appeal unless 
brought up by bili of exceptions, un¬ 
der former practice. 

(1) Bili of particulars.—Central 
Commercial Co. v. Jones-Dusenbury 
Co., 111., 251 F. 13, 153 C.C.A. 263. 


(2) Entries in dockets, journals, or 
order books, or minutes or memoran¬ 
da of what took place in court.— 
In re Syracuse Stutz Co., C.C.A.N.Y., 
55 F.2d 914—Reilly v. Beekman, C.C. 
A.N.T., 24 F.2d 791. 

(3) Instrument sued on.—Griffin v. 
Allen, Mo., 207 F. 61, 124 C.C.A. 621. 

(4) Instructions.—H. M. Byllesby 
& Co. V. Welch, C.C,A.Mo., 82 P.2d 
539—Sternenberg v. Mailhos, Tex., 99 
F. 43, 39 C.C.A. 408—Case v. Hali, 
94 F. 300, 36 C.C.A. 259, affirming 2 
Ind.T. 8 , 46 S.W. 180—4 C.J. P 151 
note 98. 

(5) Order extending term for set- 
tling bili of exceptions.—^U. S. v. 
Payne, C.aA.Wash., 72 F.2d 593. 

A bili of exceptions, under the for¬ 
mer practice, did not become part 
of the record on appeal unless it 
was properly and timely filed, and 
presented to and signed, allowed, or 
settled by the trial court—Glick v. 

U. S., C.C.A.I11., 93 F.2d 953—Rieke 
Metal Products Co. v. Finney, C.C.A. 
Ind., 70 F.2d 509—St. Joseph Loan 
«& Tnist Co. V. Studebaker Corpora¬ 
tion, C.C.A,Ind., 66 F.2d 151, certio¬ 
rari denied 54 S.Ct 209, 290 U.S. 699, 
7S L.Ed. 601—Ritter v. Gulf, C. & S. 
F. Ry. Co., C.C.A.Ark., 56 F.2d 369 
—Osborn w U. S., C.C.A.N.C., 50 F.2d 
712—Great Northern Life Ins. Co. 

V. Dixon, C.C.A.S.D., 22 F.2d 655— 
Atchison, T. & S. F. Ry. Co. v. Nich- 
ols, C.aA.Cal., 2 F.2d 12—Philpott 
V. Davis, C.aA.Neb., 291 F. 370— 
Procter Coal Co. v. U. S. Fidelity & 
Guaranty Co., Ga., 236 F. 910, 150 C. 
C.A. 172. 

57. U.S.—^Felder v. Reeth, C.C.A- 
Alaska, 62 F.2d 730. 

That papers not in the Judgment 
roU are in the transcript and certided 
by the clerk does not make them any 

295 


part of the record on appeal where 
they are not brought into the record 
in some other way recognized by 
law.—Duncan v. Atchison, T. & S. F. 
R. Co., CaL, 72 P. 808, 19 C.C.A. 202. 

Instructions do not become a part 
of the record merely by being spread 
on the minutes of the court and 
copied into the record or transcript. 
—H. M. Byllesby & Co. v. Welch, 
C.C.A.MO., 82 P.2d 539—Sternenberg 
V. Mailhos, Tex., 99 P. 43, 39 C.C.A. 
408. 

56. U.S.—Royal Petroleum Corpora¬ 
tion V. Smith, C.C.A.N.Y., 127 F.2d 
841. 

59. U.S.—^In re Syracuse Stutz Co., 
C.C.A.N.Y., 55 F.2d 914. 

60. U.S.—Royal Petroleum Corpora¬ 
tion v. Smith, C.C.A.N.Y., 127 P- 
2(3 841—Syracuse Engineering Co. 
V. Haight, C.C.A.N.Y., 97 F.2d 573— 
In re Adolf Gobel, Inc., C.C.A.N.Y., 
80 F.2d 849, reversing, D.C., 12 P. 
Supp. 225—In re National Public 
Service Corporation, C.C-A.N.Y., 68 
F.2d 859—In re Syracuse Stutz Co., 
Inc., aC.A.N.T., 55 F.2d 914. 
Stenographic reproduction of ali 

argument in court would not be re¬ 
garded as constituting any part of 
record on appeal which reviewing 
court must consider.—In re Adolf Go¬ 
bel, Inc., C.C.A.N.Y.. 80 P.2d 849, re¬ 
versing, D.C., 12 P.Supp. 225. 

61. Fxior to this mle 

( 1 ) The opinion of the trial court 
ordinarily was no part of the rec¬ 
ord in the Circuit court of appeals.— 
American Ins. Co. v. Scheufler, C.C.A. 
Mo.. 129 F.2d 143, affirming, D.C., 
American Ins. Co. v. Lucas, 38 F. 
Supp. 896, motion denied 38 P.Supp. 
926, appeals dismissed 62 S.Ct. 107, 
314 U.S. 575, 86 L.Ed. 466—U. S. v. 
John II Estate, C.C.A.Hawail, 91 P, 
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The opinion may also be included as a part of the 
record by rule of court,^^ or by the trial judg^e^s 
adopting of it as his findings of fact and conclusions 
of law.^3 Under Act of March 3, 1887, c 359 § 7, 
28 U.S.C.A. § 764, making it the duty of the court, 
in a suit against the United States, to cause a writ- 
ten opinion to be filed, setting forth the courfs find- 
ings and conclusions of law and to render judgment 
thereon, the opinion is not regarded as the usual 
opinion of the trial judge, but must be accepted as 
a part of the record.^'^ The opinion, findings, and 
decision of the lower court, in a prior action, on 
which a motion for a summary judgment is based, 
and which are filed with the motion papers, become 
a part of the record on appeal and should be in¬ 
cluded in such record.®^ 

Stipiilaiions and agreed facts. As a general rule 
parties cannot, by stipulation, make or add to the 
record of the court,®® but may, by stipulation made 
a part of the record, limit the scope of the review,®'^ 
and under Federal Rules of Civil Procedure, rule 
75 (f), 28 U.S.C.A. following § 723c, the parties 
may by stipulation filed with the clerk of the dis- 
trict court designate the parts of the record, pro- 


ceedings, and evidence to be included in the record 
on appeal.®^ 

Under rule 76, if the questions involved can be 
determined without an examination of ali the plead- 
ings, evidence, and proceedings in the court below, 
the parties may prepare and sign a statement of 
the case, which may be approved by the lower court 
and certified as the record on appeal.®^ 

Pleadings. As a general rule, the pleadings in a 
case constitute a part of the record proper,'^® and 
this rule applies to an amended pleading which is 
filed in the court below by leave of such court, 
and if the pleading is so amended as to change the 
theory with respect to the cause of the suit the 
original pleading no longer constitutes a part of the 
record.'^^ Federal Rules of Civil Procedure, rule 
75 (g), 28 U.S.C.A. following § 723c, expressly pro¬ 
vides that the record shall include the pleadings. 

Motions, however, do not constitute a part of 
the record proper, and, under the practice existing 
prior to rule 75 a motion and the ruling thereon, 
unless brought up by bili of exceptions, did not con¬ 
stitute a part of the record in the appellate court. 


2d 93, certiorari denied John II Es- 
tate V. U. S., 58 S.Ct. 264, 302 U.S. 
746, 82 L.Ed. 577—Kelly v. U. S., 
C.C.A.Wash., 84 P. 2 d 541, denying 
rehearing 83 P.2d 783, affirming-, D. 
C., In re Carlisle Packin^ Co., 12 P. 
Supp. 11, certiorari grranted Kelly v. 

U. S., 57 S.Ct. 42, 299 U.S. 528, 81 
L.Ed. 389, and re ver sed on other 
grounds 57 S.Ct. 335, 300 U.S. 50, 81 
Li.Ed. 507, remanding- cause, C.C.A., 
90 F.2d 73, certiorari denied 58 S.Ct. 
54, 302 U.S. 730, 82 L.Ed. 564—Parker 

V. St. Sure, C.aA.Cal., 53 F.2d 706— 
Hayden v. Ogden Sav. Bank, Utah, 
158 F. 90, 85 C.C.A. 558—Mutual Re- 
serve Fund Life Ass’n v. Du Bois, 
Idaho, 85 P. 586, 29 C.C.A. 354, cer¬ 
tiorari denied 19 S.Ct. 886 , 171 U.S. 
688 , 43 L.Ed. 1178—4 C.J. p 102 note 
41. 

(2) A memorandum opinion was 
not a part of the record.—North 
American Loan <5: Trust Co. v. Colo- 
nial & U. S. Mortg. Co., S.D., 83 F. 
796, 28 C.C.A. 88 , modifying, C.C., 
76 P. 623—4 C.J. p 105 note 58. 

(3) The opinion could be made a 
part of the record by bili of excep¬ 
tions.—^English V. Hetherington & 
Berner, C.C.A.I11., 71 P.2d 613—Garth 
V. Arnold, Mo., 115 P. 468, 53 C.C.A. 
200 . 

iL 80 -caIL«d ^*declsioii’' wherein, fol¬ 
lowing syllabus, trial court indicated 
nature Qf proceeding, stated issues, 
reviewed evidence, discussed and 
decided questioru? involved, cited au- 
thorities^ and stated that judgment 
would be sjgned in conformity there- 


with, was merely '^opinion'* which 
was no part of record, and on which 
error could not be predicated.—U. S. 
V. Shingle, C.C.A.Hawaii, 91 P.2d 85, 
certiorari denied Shingle v. U. S., 58 
S.Ct. 264, 302 U.S. 746, 82 L.Ed. 577. 
62. U.S.—Pilot Life Ins. Co. v. 
Owen, C.C.A.S.a, 31 F.2d 862—Hoe 
V. Kahler, C.C.N.Y., 27 P. 145. 

63- U.S.—Parker v. St. Sure, C.C.A. 
CaL, 53 P.2d 706. 

64. U.S.—Massachusetts Protecti ve 
Ass’n V. U. S., C.C.A.Mass., 114 P. 
2d 30reversing, D.C., 22 P.Supp. 
755—Ilyams v. U. S., C.C.Mass., 
139 F. 997, affirmed 146 P. 15, 76 C. 
C.A. 523—TT. S. V. Swift, C.C.A, 
Mass., 139 F. 225. 

65. U.S.—Loughman v. Braun, D.C. 
N.T., 43 P.Supp. 315. 

66 - U.S.—Reilly v. Beekman, C.C.A. 
N.T., 24 P.2d 791—Hayden v. Ogden 
Savings Bank, Utah, 158 F. 90, 85 
C.C.A, 558. 

67. U.S.—Lydiard-Peterson Co. v. 
Woodman, Minn., 205 F. 900, 126 
C.C.A. 434. 

68. A stipulation which was not 
submitted to the trial court and on 
which no ruling was made was not 
a proper part of the record.—The 
Rethalulew, Officia! No. 227,860, C.C. 
A.CaL, 51 P.2d 646—4 C.J. p 119 note 
16 . 

69. Prior to this rule, other matters 
could be made a part of the record 
by agreement of the parties.—El- 
dorado Coal & Mining Co. v. Mariotti, 
HL, 215 P. 51, 131 C.C.A. 359. 
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70. U.S.—Eldorado Coal & Mining 
Co. V. Mariotti, supra. 

An exhibit which is the foundation 
of the action and which is filed as 
part of the pleading is a part of the 
record.—U. S. v. Bell, Pa,, 135 F. 
336, 68 C.C.A. 144. 

Pleadings in creditores suit, as in- 

sufflcient record under Equity Rules, 
rule 75 (b).—^Edwards v. Holland 
Banking Co., C.C.A.Mo., 75 F.2d 713, 
setting aside, D.C., Holland Banking 
Co. V. Continental Nat. Bank of Jack- 
son County at Kansas City, Mo., 9 
P.Supp. 986. 

71. U.S.—^Empire Fuel Co, v. Lyons, 
Ohio, 257 P. 890, 169 C.C.A. 40, cer¬ 
tiorari denied 40 S.Ct. 393, 252 U. 
S. 582, 64 L.Ed. 727. 

That the amendment was made 
with leave of court must be shown 
by the record.—^Empire Fuel Co. v. 
Lyons, supra. 

72. U.S.—Ripinsky v. Hinchman, 
Alaska, 186 P. 151, 108 CXJ.A. 263. 

73. U.S.—Champlin Refining Co. v. 
Thomas, C.C.A.Okl., 93 P.2d 133— 
Momand v. Paramount Publix Cor¬ 
poration, C.C.A-Okl., 88 F,2d 578— 
Wainer v. U. S., C.C.A. 111., 87 P. 
2d 77—Tampico Banking Co., S. A. 
V. Barber, C.C.A.Tex., 3 P.2d 136, 
certiorari denied 45 S.Ct. 636, 268 U. 
S. 699, 69 L.Ed. 1164—Ghost v., U. 
S., Colo., 168 P. 841, 94 C.C.A. 263. 
Partleular motions, not part of rec¬ 
ord except by bili of exceptions: 
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Evidence, Evidence introduced at the triai, in- 
cluding- documentary evidence,as a general rule 
is no part o£ the record unless it is brought therein 
by some authorized mode,'^^ and under the provi- 
sions o£ Federal Rules of Civil Procedure, rules 
75 (a) “ (c), 28 U.S.CA. following § 723c, this 
may be done by filing a designation of the portions 
of the evidence to be contained in the record, see 
infra subdivision h of this section. Prior to this 
rule, the evidence did not become a part of the rec¬ 
ord unless it 'was made so by bili of exceptions or 
some substitute therefor,*^® or by stipulation of the 
partiesJ'^ 

Proceedings on reference. Where the case was 
referred to a master, the record should contain the 
report and findings of the master, the exceptions 
thereto, and the mastePs certificate of the evidence 
before him,*^^ and under Federal Rules of Civil Pro¬ 


cedure, rule 75 (g), 28 U.S.C.A. following § 723c, 
in an action trie;d without a jury, the masteFs re¬ 
port, if any, is always to be included in the record 
transmitted to the appellate court.'^^ 

Findings of court. Findings of fact and conclu- 
sions of law, in a jury waived case, which are signed 
by the judge become a part of the record proper, 
and under the former practice, need not have been 
embodied in a bili of exceptions,^® and the question 
of their sufficiency to support the. judgment arises 
without a contemporaneous objection or excep- 
tion.^1 However, under the provisions of the Fed¬ 
eral Rules of Civil Procedure, rules 52 (a) and 
75 (e), only the findings of fact and conclusions of 
law found by the triai court will be included as part 
of the record on appeal,^^ and the inclusion of pro- 
posed findings and objections thereto in the record 

is improper.^3 


( 1 ) Motion for dismissal.—Eldora- 
do Coal & Mining- Co. v. Mariotti. 11!.. 
215 F. 51. 131 C.aA. 359. 

(2) Motion for nonsuit.—Copper 
River 8r, N. W. Ry. Co. v. Reeder, 
Alaska, 211 F. 280. 127 C.C.A. 648. 

(3) Motion for new triai.—Champ- 
lin Refining Co. v. Thomas, C.C.A. 
Okl., 93 F.2d 133—D. K. Jetfris Lum- 
ber Co. v. Howard Shipyards & Dock 
Co., C.C,A.Ind.. 295 F. 513. 

(4) Motion to mafce pleading more 
definite and certain.—Momand v. Par- 
amount Publix Corporation, C.C.A 
Okl., 88 P.2d 578—Dietz v, Lymer, C. 
C.A.Neb., 61 F. 792. 

(5) Motion for judgment.—^Davis v. 
U. S., C.C.A.C 0 I 0 ., 67 F.2d 737. 

( 6 ) Motion to strike the pleading 
or a part thereof.—^Momand v. Par- 
amount Publix Corporation, supra— 
Vance v. Chapman, C.C.A.Okl., 23 F. 
2d 914—Chicago Great Western R. 
Co. V. Le Valley, C.C.A.Iowa, 233 F. 
385—Ghost V. U. S., Colo., 168 F. 841, 
94 C.C.A. 253—Dietz v. Lymer, C.C. 
A.Neb., 61 F. 792. 

Motion papers on which a nonre- 
viewable motion is made are no part 
of the record of the case on final 
hearing.—Baglin v. Cusenier Co., C.C. 
N.T., 155 F. 1019—4 C.J. p 133 note 
44. 

74. U.S.—Harris v. U. S., C.C.A.N.C., 

72 F.2d 982, denying rehearing 70 
F.2d 897—Heinz v. Commissioner 
of Internal Revenue, C.C.A.Ga., 70 
F.2d 461—Griffiu v. Allen, Mo., 207 
F. 61. 124 C.C.A. 621-^Travelers’ 
Protective Ass’n v. Gilbert, Ark-, 
101 F. 46. 41 C.C.A. 180. 

4, C.J. p 141 note 2 [f]. 

Affidavits on motion for stinunary 
jndgment may be properly included 
in record on appeal where motion 
has been denied, but may not be 
included where motiop has not been 


passed on.—U. S. v. Forness, D.C.N. 
Y., 2 F.R.D. 160. 

Letters 

U.S.—U. S. V. Wilson, C.C.A.Kan., 78 
F.2d 465. 

75. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A-Tex., 
119 F.2d 721. 

Oral evidence is not a part of the 
record unless reduced to writing and 
made so.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., supra. 

76. U.S.—^Heinz v. Commissioner of 
Internal Revenue, C.C.A.Ga., 70 F. 
2d 461—Rosborough v. Chelan 
County, Wash., C.C.A.Wash., 53 F. 
2d 198—Spracklen v. Atchison, T. 
& S. F. Ry. Co.. C.C.A.Cal., 7 F.2d 
468—F. C. Austin Mfg. Co. v. John¬ 
son, Kan., 89 F. 677, 32 C.C.A. 309. 

4 C.J. p 133 note 45. 

Affldavits withln mle 
U.S.—Guth V. Minnesota Min. & Mfg. 
Co., C,C.A.Wis., 72 F.2d 385, cer¬ 
tiorari denied Minnesota Mining & 
Mfg. Co. V. Guth, 55 S.Ct. 506, 294 
U.S. 711, 79 L.Ed. 1245—Gardner 
Sign Co. V. Claude Neon Lights, C. 
C.A.Pa., 38 F.2d 233—Staples & 
Hanford Co. v. Lord, Mass., 148 F. 
16, 78 C.C.A. 106—Travelers' Pro¬ 
tective Ass’n V. Gilbert, Ark., 101 
F. 46, 41 C.C.A. 180. 

4 C.J. p 147 note 45 [d]. 

Depositions within rule 
U.S.-^Arizona & N. M. Ry. Co. v. 
Clark, Ariz., 207 F. 817, 125 C.C.A. 
305. 

Report of court as to exclade>d tes- 
timony, under Equity Rules, rule 46, 
28 U.S.C.A § 723.—Stoody Co. v. 
Mills Alloys, C.C.A.Cal., 67 F.2d 807, 
certiorari denied 54 S.Ct. 718, 292 U.S. 
637, 78 L.Ed. 1489, 

77- U.S.—Spracklen v. Atchison, T. 
& S, F. Ry. Co., C.C.A.Cal., 7 F.2d 
468. , . : 


78. U.S.—Hunn v. Lewis, C.C.A. 

lowa, 25 F.2d 271, certiorari denied 
49 S.Ct. 30, 278 U.S. 631, 73 L.Ed. 
549. 

78. Prior to this mle, a bili of ex¬ 
ceptions was necessary to make the 
master's or referee’s report, the evi¬ 
dence upon which it was founded, or 
his order or ruling, a part of the rec¬ 
ord.—^North American Loan & Trust 
Co. V. Colonial & U. S. Mortg. Co., 
C.C.S.D., 76 F. 623—Dietz v. Lymer, 
Neb., 63 F. 758. 11 C.C.A. 410, affirm- 
ing 61 F. 792, 10 C.C.A. 71. 

80. U.S.—Coggins v. Gregorio, C.C. 
A.]Sr.M., 97 P.2d 948—Day-Gormley 
Co. V. National City Bank of New 
York, C.C.AN.Y., 89 F-2d 70‘3, cer¬ 
tiorari denied Day-Gormley Leath- 
er Co. V. National City Bank of 
New York, 58 S.Ct. '39, 302 U.S. 
719, 82 L.Ed. '555—Davis v. U. S., 
C.C.A.C 0 I 0 ., 67 F.2d 737—^Richard 
Irvin & Co. v. New York Cent. R. 
Co., D.G.N.Y., 32 F.Supp. 497, mod- 
ified on other grounds, C.C.A., 
Richard Irvin & Co. v. Westing- 
house Air Brake Co., 121 F.2d 429 
—^Wesson v. Saline County, IlL, 73 
P. 917, 20 C.C.A. 227. 

4 C.J. p 160 note 68. 

81. U.S.—Coggrins v. Gregorio, C.C. 
A.N.M., 97 P.2d 948—Davis v. U. 
S., C.C.A.C 0 I 0 ., 67 F.2d 737—St. Jo- 
seph Stockyards Co. v. U. S., Mo., 
187 F. 104, 110 C.C.A. 432, revers- 
ing, D.C., '181 F. 625. 

82. U.S.—Penmac Corporation v. 

Esterbrook Steel Pen Mfg. Co., D. 
C.N.T., -27 F.Supp. 86, reversed on 
other grounds, C.C.A., 108 P.2d '695. 

83. U.S.—U. S. V. Forness, C.C.A.N, 
Y., 125 P.2d 928, reversing, D.C., 
37 F.Supp. 3'37, and certiorari de¬ 
nied 62 S.Ct. 12913 , ‘316 U.S. 694, 
86 L.Ed. 1764. 
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c. Necessity of Bili of Esceptions 

Since the Federal Rules of CiviI Procedure, rules 
46, 75, went into effect, a bili of exceptions is not nec- 
essary to bring up a question far review. 

The Federal Rules of Civil Procedure, rule 46, 
28 U.S.C.A. following § 723c, which provides that 
formal exceptions to rulings or orders of the court 
are unnecessary, and rule 75, which regulates the 
contents and the manner in which the record, on 
appeal to a circuit court of appeals, shall be made 
up, filed, and transmitted, have the effect of abolish- 
ing bilis of exceptions,and such a bili is therefore 


no longer necessary to bring up for review, a mat- 
ter which, under the old practice, otherwise would 
not have been considered a part of the record. 

Fonner practice, Judieial decisions are listed in 
the appended notes as to the law, under the former 
practice in the circuit court of appeals, with respect 
to a bili of exceptions being unnecessary where the 
error sought to be remedied was apparent on the 
record as to such a bili being necessary where 
the error, in connection with a ruling or decision 
of the court was not apparent on, and could not be 
determined from, the record proper;^® as to a sub- 


UxLder former practice, before the 
Federal Rules of Civil Procedure 
went into effect, a request or motion 
for finding-s of fact and conclusions 
of law was no part of the record, and 
the purported finding-s and conclu¬ 
sions could be broug-ht up only by 
bili of exceptions.—Coggins v. Greg- 
orio, C.C-A.N.M., 97 F.2d 948—Baker 
Ice Mach. Co. v. Hebert, C.O.A. 2 SrebM 
75 P.2d 73—Kolton v. U. S., CC.A. 
Colo., 67 P.2d 741—MdLeod v. U. S., 
C-C-A-Colo., 67 F.2d 740—Greenway 
V. U. S., C.C.A.C 0 I 0 ., 67 F.2d T38— 
Bavis V. U. S., C.C.A.€olo., 67 F.2d 
737. 

84. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., ‘C.C.ATex., 
119 F.2d 721. 

Iu equlty, Equity Rules, rule 75, 
2:6 U.S.C.A. § ■7-23, which is substan- 
tially followed in the Federal Rules 
of Civil Procedure, rule 75, did -nof 
require a bili of exceptions on an ap¬ 
peal in equity, but the appeal came 
up on the whole record, prepared as 
provided in Equity Rules, rule 75.— 
Gentury Building & 'Loan Ass’n v. 
Wickersham, C.€.A.Tex., 75 F.2d 812 
—Struett V. Hili, C.C.A.Wash., 269 
F. 247—4 C.J. p 187 note 67. 

85- U.S.—^Ana Maria Sugar Co. v. 
Quinones, Puerto Rico, 41 S.Ct. 
110, 2*54 U.S. 245, 65 L-Ed. 246, af- 
firming 251 F. 499, 163 C.C.A. 49'3, 
certiorari granted 39 "S.Ct. 11, 248 
U.S. 555, '63 -L.Ed. 419—Montgom- 
ery v. Erie R. Co., C.C.AN.J., 97 F. 
2d 289—^American Gas Mach. Co. v. 
Willcuts, €.C.A.Minn., S7 F.2d 924 
—Pryor v. National Lead Co., C. 
C.A.MO., 87 F.2d 461—City of 
Woodward v. Caldwell, C.C.A.Okl., 
86 F.-2d 567—United Firemen’s Ius. 
Co. of Philadelphia v. Jose Rivera 
Soler & Co., C.C.A.Puerto Rico, 81 
F.2d 385, vaoating 77 F.2d 891, cer¬ 
tiorari granted 56 S.Ct. ‘946, 298 
U.S. 651, 80 L.Ed. 1379, and re- 
versed on other grounds 57 S.Ct 
54, 299 U.S. 45, 81 'U.Ed. >30— 

Chalaire v. Franklin, C.C.A.China, 
81 F.2d 105—National Surety Co. 
of New York v. Ulmen, C.C.A. 
Mont, 68 F.2d 330, certiorari de- 
nied Ulmen v. National Surety Co. 


of New York, 54 «.CL 629, 292 U. 
S. 624, 78 «L.Ed. 1479—^Bisbee Lin- 
seed Co. v. Paragon Paint & Var- 
nish Corporation, C.C.A.N.Y., 66 F. 
2d *595, certiorari denied 54 S.Ct 
228, -290 U.S. 70-1, 78 ‘L.Ed. 602— 
Kelly V. Allen, C.C.A.Ariz., 49 P.2d 
876, certiorari denied Allen v. Kel¬ 
ly, 52 S.Ct 2'3. 284 U.S. 642, ?6 IL. 
Ed. 546—Maxwell v. Ricks, C.C.A. 
Wash., 294 P. 255, reversing, D.C., 
285 F. 656—In re Soltmann, N.Y., 
249 F. 455, 161 C.C.A. 413—East 
St 'Louis Cotton Oil Co. v. Skinner 
Bros, Mfg. Co., Mo., 249 P. 439, 
•162 C.C.A. 5—Mound Coal Co. v. 
Jeffrey Mfg. Co., W.Va., 240 F. 
4*39, 162 C.C.A. 5—Western Union 
Telegraph Co, r. United States & 
Mexican Trust Co., Kan., 221 -F. 
545, 137 C.C.A. 113—Illinois Cent 

R. Co. V. Rogers, Ua, 221 P. 52, 
136 C.C.A, '530—Wilson v. Pauly, 
Ky., ‘72 F. 129, 18 C.C.A. 475. 

4 C.J. p 177 note 22. 

Qaestions not requiring hili of ex- 
cep-tions under former practice: 

( 1 ) Pacts agreed to hy stipulation 
entered of record.—American Gas 
Mach. Co. V. Willcuts, C.C.AMlnn., 
87 F,2d 924- 

(2) Error in permitting voluntary 
nonsuit before submission of case.— 
Worthington v. McGough, Ohio, 192 
F. '512, 112 C.C.A. 662. 

86 . U.S.—^Ana Maria Sugar Co. v. 
Quinones, Puerto Rico, 41 S.Ct 110, 
254 U.S. 245, 65 L.Ed. 246, afllrm- 
ing '251 F. 493, 163 C.C.A 493, cer¬ 
tiorari granted 39 S.Ct. 11, 248 U. 

S. 555, '63 ‘L.Ed. 419—Widetzky v. 
Pilgrira Trust Co., CC.AMass., 108 
P.2d 647—U. S. V. Flower, C.C.A 
Neb., 108 P.2d 298—Baldwin v. 
Higgins, C.C.AN.Y., 100 P.2d 405 
—Mauck V- U. S., CJC.A.Cal., 94 F. 
'2d 745—^Reynolds v. Borrance, C. 
C.A.Va., 94 F.2d 184—Glick v. U. 
S., C.C.AI11., 9*3 P.2d 953—Schnei- 
der V, Kessler, C.C.AN.J., 89 P.2d 
1001—(London Guarantee & Acci¬ 
dent Co. V. Woelfle, C-C.AMo., 83 
F.2d '325 —United Firemen’s Ins. 
Co. of Philadelphia v. Jose Rivera 
Soler & Co., C.O.APuerto Rico, 81 
F.2d 38'5, vacating 77 F.2d 891, cer- 
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tiorarl granted '56 S.Ct 946, 298 U. 
S. 651, 80 (L.Ed. 1379, ajid reversed 
on other grounds 57 S.Ct. 54, 299 

U. S. 45, 81 L.Ed. 30—Maryland 

Casualty Co. v. First Nat Bank, 
C.C.ATex., 80 F.2d 274—Baldwin 

V. Myers, O.C.A.Ark., '75 'P.2d 529— 
Rieke Metal Products Co. v. Pin- 
ney, C.C.A.Ind., 70 P.2d 509—Bar- 
ton V. Automobile Ins. Co. of Hart¬ 
ford, Conn., C.C.AMass., '63 F.2d 
631, certiorari denied 63 S.Ct 786, 
2‘S9 U.S. 755, 77 L.Ed. 14‘99—Mc- 
Pherson v. Cernent Gun Co., C.C.A. 
Okl., ‘59 F.2d 889—^Lindner Pack- 
ing & Provisioh Co. v. Kokrda, C. 
C.AC 0 I 0 ., 54 F.2d 31—Walton v. 
Southern Pac. Co., C.C.A.Cal., '53 F. 
2d 63—Cavagnaro v. Latimer, C.C. 

AN. J., 50 F.2d 898—White v. U. 
'S., C.C.AOkl., 48 F.2d 178—Wrath- 
er V. Bempster Mill Mfg. Co., C.C. 
AT ex., '37 F.2d 648—Planagan v. 
Benson, C.C.A.Ark., 37 P.2d 69— 
North River Ins. Co. of New York 

V. Guaranty State Bank of Par- 
well, C.C.A.Tex., 30 F.2d 881—Reil- 
ly V. Beekman, C.C.AN.Y., 24 F.2d 
791—Vance v. Chapman, C.C.AOkl., 
2<3 P.2d 914—Stone v. Bank of 
Whitecastle, C.C.ALa., 18 F.2d 97 
—Goetzinger v. Woodley, C.C.AN. 
C., '17 P.2d 83—^Patterson Oil Co. v. 
Brodhead, C.C.A.Tex., 2 P.2d '598— 
Texas Co. v. Brilliant Mfg. Co., 
C.C.APa., 2 p.2d 1—Philpott v. Ba- 
vis, C.C.ANeb., 291 P, '370—Pauch- 
et V. Bujac, C.C.A.N.M., 281 F. 9 62 
—Gould & Curry Mining Co. v. 
'Bouglass, C.C.ANev., 27.3 P. 681, 
certiorari denied Gould & Curry 
Mining Oo. v. Bouglass, 42 S.Ct. 55, 
■257 U.S. 645, 6'6 L.Ed. 414—^North¬ 
ern Idaho & Montana Power Co. -v. 
A L. Jordan 'Lumber Co., C.C.A. 
Mont, 262 P. 765 —Fraad Talking 
Maoh. Co. V. Empire Mfg. Co., N. 

Y. , 250 P. 618, 162 C.C.A. '634— 
Mound Coal Co. v. Jeffrey Mfg. Co., 

W. Va, 233 P. 913, 147 C.C.A. 587, 
affirming, D.C., Jeffrey Mfg. Co. v. 
Mound Coal Co., 215 F. 222, rehear- 
ing granted Mound Coal Oo. v. 
Jeffrey Mfg. Co., 240 F. 129, 153 
C.C.A. 165, and afflrmed 240 F. 412, 
153 C.C.A. 338—Chicago Great 
Wesftern R. Co. v. Le Valley, lowa, 
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stitute for such a bili, ordinarily, not being suffi¬ 
cient as to the appellate court, in the absence of 
a proper bili of exceptions when necessary, con- 
sidering only errors shown by the judgment roll or 


record proper,such as the sufficiency of the plead- 
ings and findings of fact to support the verdict or 
judgment and as to a failure to file a proper bili 
generally resulting in an affirmance of the judgment 


233 F. 384, 147 C.O.A. <30, denying 
rehearing" 227 F. 1016, 141 'C.C.A. 
664—Boatmen's Bank v. Trower 
Bros. Co., Mo., 181 F. '804, 104 €. 
O.A, 314—Knight v. Illinois €ent. 

R. Co., Ky., 180 F. ‘368, 10.3 €.C.A. 
Sil—^National Cash Reg-ister Co. v. 
Salling, Cal., 173 F. 22, 97 O.C.A. 
334 —Guarantee Co. of North Amer¬ 
ica V. Phenix Ins. Co., Nel)., 124 F. 
170, ‘59 C.C.A. 376—Hildreth v. 

Grandin, '97 F. 870, 38 C.C.A. 

1516. 

4 C.J. p 180 note 34-p 190 note 91. 

IWCatters reiiuiring* 13111 of exceptions 
under former practice: 

(1) Exceptions taken to rulingrs.— 
Ritz Carlton Restaurant & Hotel Co. 
of Atlantic City v. Gillespie, C.C.A.N. 
J., 1 F.2d 921—Sllp Scarf 'Co. y. Wm. 
Filene's Sons Co., C.C.A.Mass., 289 
F. 641—Ana Maria 'Sugar Co. v. 
Quinones, Puerto Rico, 251 P. 499, 
163 C.C.A. 493, certiorari granted '39 

S.Ct. 11, 248 U.S. 55, 63 'L.Ed. 419, 
and afRrmed 41 tS.Ct. 110, 254 U.S. 
245, 65 L.Ed. 246—Paul v. Delaware, 
L. & W. R. Co., C.C.N.T., 130 P. 951— 
4 C.J. p 80 note 60. 

(2) Preserving evidence as to rul- 
ings, the correctness of which de- 
pends on the evidence.—Mound Coal 
Co. V. JefCrey Mfg. Co., W.Va., 233 
F. 913, 147 C.C.A. 5'87, affirming, D. 
C, JefCrey Mfg. Co., 214 F. 222 , re- 
hearins granted Mound Coal Co. v. 
Jeffrey Mfg. Co., 240 F. 1-29, 15'3 C. 
C.A. 165, and affirmed 240 F. 412, 
153 C.C.A. ‘338—4 C.J. p 192 note 8 
[d]. 

(■3) Refusing to dismiss cause.— 
Schneider v. Kessler, C.C.A.N.J., 89 
F.2d 1001. 

(4) Rulings on admission or rejec- 
tion of evidence.—Byrd v. U. S., C. 
C.A.Kan., 106 F.2d 821, 126 A-U-R. 
42 * 5 —Jenkins v. Boyd, C.C.A;Cal., 6 
F.2d 844-^Northwest Theatres Co. v. 
Hansoh, C.C.A.Mont., 4 F.2d 471— 
Ward V. Blake Mfg. Co., Ark., 56 F. 
437, '5 C.C.A. '538—Hanson v. Cole, 
C.C.A.‘Mo., 26'6 F. 67—4 C.J. p 186 
note 60, p 192 note 9. 

(5) Sufficiency of evidence to sus- 
tain the verdict, judgment, or find¬ 
ings.—H. M. Bylleshy & Co. v. 
Welch, C.C.A.MO., '82 F.2d 5'39—Wil- 
lamette Iron & Steel Works v. Balti- 
more & O. R. Co., C.C.A.Or., 29 F.2d 
80, affirming, D.C.. 25 P. 2 d 522—Ua- 
vis V. Ferd-Brenner iLumber Co., C. 
C.A.'Ija., 4 F.2d 390—^Knight v. Illi¬ 
nois Cent. R Co., Ky., 1-80 F. 368, 
103 C.C.A. 514. 

Statute reauiring appellate court 
to disregard techuipal errors did not 
permit consideration of rulings, to 


which objection or exception was not 
shown by bili of exceptions.—^Vance 
V. Chapman, C.C.A.Okl., 23 F.2d 914. 

87. U.S.—Columbus Compress Co. v. 
U. S. Fidelity & -Guaranty Co., 
Miss., 186 F. 487, 108 C.C.A. 465. 

4 C.J. p 205 note 94. 

Substitutes held iusufflcieut 

(1) Opinion of court.—Bank ” of 
Waterproof v. Fidelity & Deposit Co. 
of Maryland, C.C.A.La., 299 F. 478, 
denying rehearing 297 F. 217, and 
certiorari denied Fidelity & Deposit 
Co. of Maryland v. Bank of Water¬ 
proof, 45 iS.Ct. 98, 266 U.S. 618, 69 
L.Ed. 471. 

(•2) Statements in assignments of 
error.—Jack v. Mutual Reserve Fund 
Life Ass’n, Miss., 113 F. 49, 51 C.C. 
A. 36—4 C.J. p 208 note 8 . 

(.3) Stipulation between parties.— 
McCuing v. Bovay, C.C.A.Ark., 60 F. 
2d '375—Reilly v. Beekman, C.C.A.N. 

T., 24 F.2d 791—^Krauss Bros. Lum- 
ber Co. v. Mellon, C.C.A.Ala., 18 P.2d 
369, certiorari granted 48 S.Ct. '3'5, 

275 U.S. 513, 72 'L.Ed. 400, and re- 
versed on other grounds 48 S.Ct. ‘358, 

276 U.S. 386, 72 L.Ed. ‘620, and as to 
costs amended 48 S.Ct. 527, 72 L.Ed. 
1018, and mandate conformed to 30 
P.2d 901, certiorari denied 49 S.Ct. 
5113, 279 U.S. '872, 73 L.Ed. 1008— 
Stelk V. McNulta, 111., 99 P. 138, 40 
C.C.A. 357. 

(4) Stipulation by counsel.—Chang 
Chow V. U. S., C.C.A.Hawaii, 53 F.2d 
637, reversed on other grounds 52 'S. 
Ct, 509, 2'86 U.S. 530, 76 L.Ed. 1272, 
conformed to, C.C.A., 6-3 F.2d '375. 

(5) Unauthenticated brief of evi¬ 
dence.—City of Thomson v. 'Louis- 
ville & K. R. Co., C.C.A.Ga., 86 F.2d 
567. 

Substitutes held sufficient 

('!) Agreement between counsel 
that matters mentioned in stipulation 
be printed in record and constitute 
the record.—In re Grove, Pa., 180 P. 
62, 103 C.C.A. 416, distinguishing 

Continental Gin Co. v. Murray Co., 
Del., 162 F. 873, 89 C.C.A, '563. 

. (2) Finding of facts, or agreed 

statement of ultimate facts.—Colum¬ 
bus Compress Co. v. U, S, Fidelity 
& Guaranty Co., Miss., 186 F- 487, 108 
C.C.A. 465. 

03) Statement on motion for new 
trial.—Alexander v. U. >S., Idaho, '57 
F. 828, 6 C.C.A. 602. 

86 . U.S.—Schneider v. Kiessler, C.C. 
A.N.J., 97 F.2d 542, dismissing re- 
argument 8'9 F.2d 1001—McOann v. 
New York Stook Exchange, C.C.A. 
N.T., 88 F.2d 440—H. M. Byllesby 
& Co. V. Welch, C.C.A.MO., 82 F.2d 
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539—United Piremen’s Ins. Co. of 
Philadelphia v. Jose Rivera Soler 
& Co., C.C.A-Puerto Rico, 81 F.2d 
385, vacating 77 F.2d S91, certiorari 
granted 56 S.Ct. 946, 2'98 U.S. 651, 

80 L.Ed. 1379, and reversed on oth¬ 
er grounds 57 S.Ct. 54, 299 U.S. 45, 

81 L.Ed. '30—Johnson, v. First Nat. 

Bank & Trust Co. of Tulsa, OkL, C. 
C.A.Okl., 78 F.2d 535, affirming, D. 
C., 8 F.Supp. 788—Board of Educa- 
tion of Village of Estancia, School 
Dist. No. 7 of Torrance County, N. 
M., V. Woodmen of the World, C.C. 
A.N.M., 77 F.2d 31—^American Nat. 
Red Cross v. Raven Honey Dew 
Mills, C.C.A.Neb., 74 F.2d 160—Har- 
ris V. U. S., C.C.A.N.C., 70 F. 2 d 897, 
rehearing denied 72 P.2d 982—Dom- 
enech v. Berges, C.C.A.Puerto Rico, 
69 F.2d 714—Brown Sheet Iron & 
‘Steel Co. V. Maple Leaf Oil & Re- 
fining Co., C.C.A.Minn,, 68 F.2d 
787—^McPherson v. Cernent Gun 
■Co., C.€.A.Okl., 59 F.2d 889— 

Tangtsze Rapid S. S. Co. Federal 
Inc., U S. A. V. Deutsch-Asiatische 
Bank. C.C.A.China, '59 F.‘2d 8 —H. 
P. Cummings Const. Co. v. Marble- 
loid Co., C.C.A.N.J., 51 F.2d 906— 

U. S. V. Stephanidis, C,C.A.N.Y., 47 
P.2d 554—Whiteside v. U. S„ C.C.A. 
Or., 35 P.2d 452—Conklin v. New- 
ton, C.C.A.N.Y., 34 P.2d 612, af- 
flrming, D.C., 35 F.2d 541—U. S. v. 
Hili, C.C.A.N.Y., ’34 F.2d 133—Mc- 
Farland v, Central Nat. Bank of 
Topeka, Kan., C.C.A.Kan., 26 F.2d 
896, affirming, D.C., Central Nat. 
Bank of Topeka, Kan. v. McFar- 
land, 20 P.2d 416, and certiorari 
denied McParland v. Central Nat. 
Bank of To'peka, Kan., 49 S.Ct. 12, 
278 U.S. 606, 7‘3 L.Ed. 53‘3—Chica- 
go Great Western R. Co. v. Le Val- 
ley, lowa, 233 P. 384, 147 C.C.A. 
'320, denying rehearing 227 F. 1016, 
141 C.C.A. 664. 

89. U.S.—Detroit Trust Co. v. 
Woodworth, C.C.A.Mich., 110 F.2d 
82'9, certiorari denied 61 S.Ct. 551, 
312 U.S. 682, ;S5 L.Ed. 1120—Reuter 

V. McCook, C.C.A.Or., 92 P.2d 267 
—^Day-Gormley Co. v. National 
City Bank of New York, C.C.A,N. 
Y., 89 P.2d 703, certiorari denied 
Day-Gormley Leather Co. v. Na¬ 
tional City Bank of New York, 58 
S.Ct. 3'9, 302 U.S. 719, 82 L.Ed. -SSS 
—Joplin Ice Co. v. U. S., C.C.A. 
Mo., 87 F.2d 174-^ity of Wood- 
ward V. Caldwell, C.C.A.Okl., 86 P. 
2d 567—U. S. V. King & Howe, C. 
C.A.N.Y., 78 P.2d 693—Hallenbeck 
V. Leimert, C.C.A.I11., 72 P.2d ,480, 
certiorari granted 55 S.Ct. 406, 294 
U.S. 699, 79 L.Ed. 12‘3'6, reversed 
on other grounds 55 S.Ct, 687, 295 
U.S. 116, 79 L-Ed. 13'39—Becker v. 
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or decree appealed from, or a dismissal of the ap- 
peal,^^ uniess errors were apparent on the face of 
the record proper,^i or the applicable practice re- 
quired only a duly authenticated record.^^ The rule 
requiring a bili of exceptions was held not to apply 
to errors committed by an intermediate appellate 
court, sin ce if it had erred in its judgment, such 
error wouid appear on the record of that court.^^ 

Contents, Making, and Settlement of Bili of 
Exceptions 

BiFIs of exceptions, !n a Circuit court of appeals 
were, wtien required, governed by general rules except 
as such rufes had been modiiied by statutes or rules 
of court. 

Prior to the adoption of the Federal Pules of 


Civil Procedure, rules 46 and 75, 28 U.S.C.A. fob 
lowing § 723c, which superseded bilis of exceptions, 
on appeal to a circuit court of appeals, a bili of ex¬ 
ceptions in such court, except in so far as controlled 
by statute or rule of court, was governed by the 
rules relating to bilis of exceptions on appeals in 
general, as discussed in Appeal and Error §§ 802- 
909- In the appended notes are decisions which 
construed and applied the law to bilis of exceptions 
under the former practice,^4 with respect to the ori- 
gin^^ and office or purpose^® of a bili of exceptions; 
and as to its form and completeness number re¬ 
quired contents in general,-99 incorporation of 
evidence therein^ either in condensed and narrative 


Evens & Howard Sewer Pipe €o., 
C.-C.A.MO.. 70 P.2d 596—Bisbee TLin- 
seed Oo. v. Paragon Paint & Var- 
nish Corporation, C.C.A.N.T,, 6'6 F. 
2d “SOS, certiorari denied 54 S.Ct. 
22'8, 290 U.S. 701, 7S TLi-Ed. 602— 
Bogan V. Hynes, C.C.A.Cal., 65 F. 
2d 524, certiorari denied 54 S.Ct 
•126, 290 U.S. 690, 78 fL.Ed *594— 
Tramel r. U. S., C.C.A.Okl., 56 F.2d 
142—^Alexander v. Carter Oil Co., 

C. C.A.OkI., 5‘3 F.2d 964, affirming, 

D. C., Carter Oil Co. v. Alexander, 
•50 F.2d 214—U. S. v. 54 Dozen 
More or ‘Less, Half-Gallon Bottles 
Capon Springs Water, C.C.A.Pa.. 51 
P.2d 913, affirming, D.C., 48 F.2d 
'37S—Thornton v. National City 
Bank of New Tork, C.C.A.N.T., 45 
P.2d 127—Standard Oil Co. v. Rob- 
ins Dry Dock & Repair Co., C-C.A- 
N.Y., 32 P.2d 182, affirming, D.C., 
Standard Oil Co., New Jersey, v. 
Rcbbins !Dry Dock & Repair Co., 
25 F.2d 339—Reilly v. Beekman, 
C.C.A.N.Y., 24 F.2d 791-—City of 
South Houston v. Carman, C.C.A. 
Tex., 'S F.2d '358, certiorari denied 
46 S.Ct -22, 269 U.S. 563, 70 D.Ed. 
413—Ford v. Grimmett, C.C.A.QLra., 
278 F. 140. 

4 C.J. p 184 note 36, p 186 note 62. 

90- U.S.—Day-Gormley Co. v. Na¬ 

tional City Bank of New York, C. 
C,A.N.Y., 89 F.2d 703, certiorari 

denied Day-Gormley Deather Co. v. 
National City Bank of New York, 
58 S.Ct 39, 302 U.S. 719, 82 (D.Ed. 
555—Buckley v. Verhonic, C.C.A. 
Alaska, 82 P.2d 730—Turner v. 
Board of Public Instruction of 
Broward County, G.C.A-Fla., 75 F. 
2d 147—Ritter v. Gulf, C. & S. F. 
Ry- Co., C.C.A.Ark., 5'6 F.2d 369 
—P. H. & P. M. Roots Co. V- U. S., 
CC.A.Ind„ 17 F.2d 337—Ransome 
Concrete, Machinery v. Moody, C.C. 
A-N.Y., 282 F. 29—'Deitner v. U. 

S., Tex., 254 F. -304, 166 C.C.A. 44— 
Robert^n v. Cockrell, Miss., 209 F. 
843, 1'26 C.C.A, 567. 

91 - U.S.—^BCarris v. Moreland Motor 
Truck Co., CC.A.Cal., 279 P. 542. 


92. U.S.—Yim Kira Dau v. U. S., 
Hawaii. 52 S.Ct 508, 286 U.S. 531, 
76 CL.Ed. 1272, reversing, C.C.A,, 
53 F.2d 638, and conformed to, C. 
C.A., 63 F.2d 377—Chang Chow v. 
U. S., Hawaii. 52 S.Ct 509, 286 

U. S. 530, 76 0 L..Ed. 1272, reversing, 
C.C.A., 53 P.2d 637, and conformed 
to, C.C.A., 63 F.2d 375, 

93. U.S.—^Ana 'Maria Sugar Co. v. 
Quinones, Puerto Rico, 41 S.Ct 110, 
254 U.S. 245, 65 (L.Ed. 246, affirm¬ 
ing 251 P. 49‘9. r63 C.C.A. 493, cer¬ 
tiorari granted 39 S.Ct 11, 248 U. 
S. 555, 63 D.Ed. 419. 

94. U.S.—^Wilmington Steamboat Co. 

V. Sturgess, C.C.A.N.J., 55 P.2d 831, 
affirming, D.C., 52 F.2d 210—^Proc- 
tor Coal Co. v. U. S. Fidelity & 
Guaranty Co., Ga., •2'36 P. 910, 150 
C.C.A. 172—Seattle v. Methodis t 
Protestant Church Bd. Home Mis- 
sions, Wash., 13'8 P. 307, 70 C.C.A. 
597—Reliable Incubator & Brood- 
er Co. V. Stahl, IlL, 102 P. 590, 42 
C.C.A. 522- 

95- U.S.—Duncan v. Dandis, Pa., 106 
F. 839, 45 aC.A. 666 . 

4 C.J. p 21’5 note 55-^ 216 note 60. 

99. U.S,—Bunker Hili & Sullivan 

Min. & Concentrating Co. v. Ober- 
der, Idaho, 79 F. 726, -25 C.C.A. 171 
—Baker Ice Mach. Co. v. Hebert, 
C.C.A.Neb., 76 P. 2 d 73—Roberts v. 
National Sav. ‘Life Ins. Co., C.C.A. 
Ark., 75 P.2d 530—^Alexander Pick- 
ering & Co. v. Chinese American 
Cold Storage Ass^n, C.C.A.China, 71 
F.2d 895, certiorari denied 55 S.Ct 
122, 293 U.S. 606, 79 'L.Ed. 697— 
Cavagnaro v. ILatimer, C.C.A.N.J., 
'50 P.2d 898—'Darabee Plour Mills 
Co. V, Carignano, C.C.A. Okl., 49 P. 
2d >151. 

97. U.S.—Gnodwin v. U. S., C.C.A. 
Ohio, 2'95 P. 85‘6—Long v. Atlantic 
Coast Line R. Co., S.C., 2’38 P. 919, 
151 C.C.A. 653—Copper River & 
N. W. R. Co. V. Reeder, Alaska, 211 
P. 280, 127 C.C.A- 648—Bunker Hili 
& Sullivan Mining & Concentrating 
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Co. V. Oberder, Idaho, 79 P. 726, 
25 C.C.A. 171. 

98. U.S.—Copper River & N. W. Ry. 
Co. V. Reeder, Alaska, 211 E. 2'80, 
127 C.C. A. 648. 

4 C.J. p 224 notes 39, 40. 

99. U.S.—^Watkins v. Madison Coun¬ 
ty Trust & Depos’it Co., C.C.A.N.Y., 
24 P.2d '370, certiorari denied 48 

S. Ct. 562, 277 U.S. 602, 72 >L.Ed. 
1010—Cincinnati Traction Co. v. 
Reebusch, Ohio, 192 P. 520, 113 C. 
C.A. 76—Prichard v. Budd, W.Va., 
76 P. 710, 22 C.C.A. 504. 

1. U.S.—Dawrence v. Connecticut 
Mut Life Ins. Co., C.C.A.Mich., 91 
P.2d '381—City of Woodward v. 
Caldwell, C.C.A.Okl., 86 F.2d 567— 
Robinson v. U. S., C.C.A.Tex., 84 F. 
2 d 885—Spann v. Commercial 
Standard Ins. Co. of Dallas, Tex., 
C.C.A.Ark., 82 E.2d 593—Atchison, 

T. & S. F. Ry. Co. V. A. B. C. Pire- 
proof Warehouse Co., C.C.A.Mo., 82 
F.2d 505, certiorari denied A. B. C. 
Pireproof Warehouse Co. v. Atchi¬ 
son, T. & S. P. Ry. Co., 57 S.Ct 
17, 299 U.S. 555, «1 L.Ed. 409— 
Panama R. Co. v. Davies, C.C.A. 
Canal Zone, 82 F.2d 123—^U. S, v. 
Wilson, C.C.A.Kan., 78 P.2d 465— 
Desha County, Ark., v. Crocker 
First Nat Bank, C.C.A.Ark., 72 E. 
2d 359—U. S. V. Densmore, C.C.A. 
Cal., '58 K.2d 748, certiorari denied 
Densmore v. U. S., 53 S.Ct 24, 287 

U. S. 598, 77 D.Bd. '521—U. S. v. 
Nolan, C.C.A. Mo., 57 F.2d 190— 
iLindner Packing & Provision Co. v. 
Kokrda, C.C.A.Colo.. 54 P.2d 31— 
Christie-Myers Peed Co. v. Cleve- 
land Grain & Milling Co., C.C.A.W. 
Va., 6 P.2d 797, certiorari denied 
46 S.Ct 348, 270 U.S. 647, 70 IL.Ed. 
779—James v. Clement Ga., 211 
F. 372, 128 C.C.A, 470—Cincinnati 
Traction Co. v. Reebusch, Ohio, 192 
P. 520. 113 C.C.A. 7'6—Pittsburgh 
Gas & Coke Co. v. Goff-Kirby Coal 
Co., Pa., 151 F. 466, 81 C.C.K 76— 
Streeter v. Sanitary Dist of Chlca- 
go, III., 133 P. 124, 66 C.C.A. 190— 
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forirj;2 incorporation of instructions grounds of 
objection to the action, decision, or ruling com- 
plained of,'* and the taking of exceptions;^ and as 
to the construction and operation of the bilL® 

Seftlemenf of bili in general. Judicial decisions 
will be found in the notes as to the law, under the 


former practice, with reepect to the setticment of a 
bili of exceptions,*^ the presentation for allowance 
or settlement, S the authority to settle a bill,^ and the 
effect of the judge, authofized to settle, becoming 
incapacitated or ceasing to hold office the Service 
or submission of the proposed bili to the adverse 


Detroit v* Grummond, Mich., 121 
F. 96'3, 58 C.C.A. 301. 

Incorporation. of docnmentary evi- 
dence 

U.S.—Garrow, iMCacOlain & Garrow v- 
Bass, C.C.A.Tex., 88 F.2d 574, cer¬ 
tiorari denied 58 S.Ot. 15, '302 U.S. 
697, 82 'UEd. Kreiner v. U. S., 

C.C.A.N.T., 11 P.2d 722. certiorari 
denied 46 S.Ct. 639, 271 U.S. 688 , 
70 L.Ed. 1152—Weaver v. Schum- 
pert, 'La., 168 P. 43, 93 C.G.A.465— 
Pittsburg Gas & Coke Go. v. Goff- 
Kirby Coal Co., Pa., 151 F. 466, 81 
C.C.A. T 6 . 

Incorporation of stenogfraplieFs re- 
port or transcript of the evidence.— 
St. 'Louis Southwestern Ry. Co. v. 
Purcell, ‘Ua., 135 P. 499, 6'8 C.C.A. 
211 . 

2 . U.S.—Hughes v. U. S., C.C,A.Okl., 
8'3 F.2d 76—^Lawhon v. U. S., C.C. 
A.Okl., 82 F.2d 921—Panama R. 
Co. V. Davies, C.C.A.Canal Zone, 82 
P2d 123—E. K. Wood Lumber Co. 
V. Andersen, C.C.A.Wash., 81 P.2d 
161, certiorari denied 56 S.Ct. 669, 
297 U.S. 723, 80 'L.Ed. 1007—U. S. 
V. Johnson, C.C.A.Okl., 70 P2d 399 
—Allen Gasoline Co, v. Franklin 
Fire Ins. Co. of Philadelphia, C.C. 
A.Or., 65 P.2d 609, certiorari de¬ 
nied 54 S.Ct 208, 290 U.S. 698, 78 
!L.Ed. 60(>—U. S. V. Howard, C.C.A, 
Fla., 64 P.2d 533, followed in U. 

S. V- Dunaway, 64 F.2d 535—Co- 
berth v. Wilson, C.C.A.Or., 63 Fv2d 
156—Yangtsze Rapid S. S. Co., Fed- 
eral Inc., U. S. A., v. Deutsch-Asi- 
atische Bank, C.C.A.China, 59 P.2d 
8 —McDonald v. Harding, C.C.A, 
Alaska, 57 F.2d 119—Zurich Gen¬ 
eral Accident & «Liability Ins. Co. 
V. Mid-Continent Petroleum Corpo¬ 
ration, C.C.A.Okl., 43 F.2d ‘Z'o5— 
Hard & Rand v. Biston Coffee Co., 
C.C.A.MO., 41 F.2d 625—McHale v. 
Hull, C.C.A.Ill., 16 P.2d 7'81— 
Christie-Myers Feed Co., v. Cl^ye- 
land Grain & Milling Co., C.C.A.W. 
Va., 6 P.2d 7'97, certiorari denied 
46 S.Ct 348, 270 U.S. 647. 70 ‘L.Ed. 
779—McNamara v. Cerf, C.C.A.N. 
Y., 4 F.2d 997. 

4 C.J. p 230 nate 93. , 

3. U.S.—^Electrical Research Prod¬ 
ucts V. Gross, C.C.A.Alaska, 86 F. 
2d 925—nTubular Rivet & Stud Co. 
V. Exeter Boot & Shoe Co., N.H., 
159 F. 824, 86 C.C.A. 648. 

4 C.J. p 238 note 55[h]. 

4 . U.S.—Thomson v. Boles, C.C.A. 
Minn..^ i2’3 F.2d 487—Taylor v. 
Merrill, C.C.A.Arlz., 104 P2d 710, 


certiorari denied 60 S.Ct 122, 308 

U. S. 593, 84 L.Ed. 496—U. S. v. 
Blumenthal, C.C.A.Okl., 77 F.2d 219 
—Merriam v. Huselton, C.C.A.Mo., 
45 F.2d 983—^Atlantic Coast Line 
R. Co. V. Linstedt, S.C., 184 F. 36, 
106 C.C.A. 238. 

4 C.J. p 241 note 75. 

5. U.S.—^American Distilling Co. v. 

Wisconsin Liquor Co., C.C.A..Wis., 
104 P.2d 582, 123 A.L.R. 739— 

Great Northern Ry. Co. v. Taulbee, 
C.G.A.Mont, 92 F.2d 20, certiorari 
denied Taulbee v. Great Northern 

R. Co., 58 S.Ct 476, 502 U.S. 766, 
82 L.Ed. 595—^Vance v. Chapman, 
C.C.AOkl., 2‘3 F.2d 914—Real Es- 
tate-Land Title & Trust Co. v. 
Town of Fairfax, C.C.A.Okl., 84 P. 
2d '675, afRrming, ‘D.C., 11 F.Supp. 
459—Newman v. Virginia, T. & C. 
Steel & Iron Co., N.C., 80 P 228, 
2'5 C.C.A. 382. 

6 . U.S.—Krauss Bros. Lumber Co. v. 
Mellon, Ala., 48 S.Ct 358, 276 U. 

S. 386, 72 L.Ed. 620, reversing, C. 
C.A., 18 P.2d '369, certiorari grant- 
ed 48 S.Ct 35, 275 U.S. 513, 72 L. 
Ed. 400, certiorari denied 49 S.Ct 
513, 279 UiS. 872, 73 L.Ed. 1008, 
and costs amended 48 S.Ct. -527, 
72 L.Ed. 1018, and mandate con- 
formed to, C.C.A., 30 P.2d 901— 
Boultbee v. International Paper 
Co., Me., 229 F. 951, 144 C.C.A. 
233—Illinois Cent R. Co. v. War- 
ren, Miss., 149 P. 658, 79 C.C.A, 
350—^Penny v. Central Coal & Coke 
Co., Ark., 138 F. 769, 71 C.C.A. 135 
—Alaska Commercial Co. v. Dinkel- 
spiel, Alaska, 126 P 164, 61 C.C.A. 
108. 

7. U.S.—Walton v. Southern Pac. 
Co., C.O.A.Cal., 5'3 P2d 6‘3—White- 
side V. U. S., C.C.A.Or., 3'6 P2d 
452. 

Natnre of act of settlemeart 

U.S.—Roberts v. National Sav. Life 
Ins. Co., C.C.A.Ark., 75 P.2d 530— 
Lindner Packing & Provision Co. 

V. Hokrda, C.C.A.C 0 I 0 ., 54 P2d 31— 
Walton V. Southern Pac. Co., C.C. 
A.Cal., 53 F.2d 63—In re Bilis of 
Exceptions, C.C.A., 37 F.2d 849— 
Sanborn v. Bay, S. D., 194 F. 37, 
114 C.C.A. 67, affirming, C.C., 189 
F. 521. 

“Settlement” as tantamount to 
'‘approving"’ or “allowing'* the bili.— 
Walton V. Southern Pac. Co., C.C.A. 
Cal., 53 F.2d 63—Great Northern Life 
Ins. Co. V. Dixon, C.C.A. S.D., 22 P.2d 
655. ’ ' 

8 . U.S.—Moynier v. Welch, C.C.A. 
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Cal., 97 P.2d 471—Marion Steam 
Shovel Co. V. Reeves, C.C.A.Mo., 
7'6 P.2d 462, granting mandamus, 
D.C., Bertino v. Marion Steam 
Shovel Co„ 10 F.Supp. 354—In re 
Bilis of Exceptions, C.C.A., 37 F.2d 
849—In re Federal Life Ins. Co., 
Ind., 248 P 908, 161 C.C.A. 26— 
Duluth 'St. R. Co. V. Speaks, Minn., 
204 P 573, 123 C.C.A. 99—Costello 
V. Ferrarini, C.C.Mass., 165 P '379. 
At chamhers 

U.S.—In re Federal Life Ins. Co., 
Ind., -248 P 908, 161 C.C.A. 26. 
Relief from defanlt in failing to 
present the bili within the time re- 
quired, due to mistake, inadvertence, 
surprise, or other excusable neglect. 
—Roberts v. Bennett, N.Y., 13'5 F. 
748, 68 C.C.A. 386—Western Dredg- 
ing & Improvement Co., IU., 116 F. 
179, 53 C.C.A. 625. 

9. U.S.—Glick V. U. S., C,C.A.I11.; 93 
P2d 953—Sims v. Douglass, * C.C. 
A^Ariz., 82 P.2d 812, certiorari de¬ 
nied 57 S.Ct. 10, 299 U.S. 5-46, 81 
L.Ed. 402—Johnson v. Titanium 
Pigment Co., C.C.A.M 0 ., 81 P,2d 
629—U. S. V. Payne, C.C.A.Wash.. 
72 P2d 593—Walton v. Southern 
Pac. Co., C.C.A.Cal., 53 P.2d 6 3— 
Osborn v. U. S., C.C.A.N.C., 50 P2d 
712—Farmers' Union Grain Co- v. 
Hallet & Carey Co., O.C.A.S.D., 22 
F.2d 796, denying rehearing 21 P2d 
42, certiorari denied 48 S.Ct. 304, 
276 U.S. 623, 72 L.Ed. 73 7—Nor- 
wood V. U. S., C.C.A.'N.C., 18 P2d 
577—Bennett v. Riverland Co., C.C; 
A.Okl., 15 P.2d 491, affirming, D.C., 
6 P.2d '676—^Western Dredging & 
Improvement Co. v, Heldmaier, 
111., 116 F. 179, 53 C.C.A. 625. 

4 C.J. p 248 note 30. 

Delegation pf authority 
U.S.—Oxford & Coast Line R Co. v. 
Union Bank of Richmond, N. C., 
153 P 723, 82 CC.A. 609. 

Effect of proceedlugs heing* hefore 
different judges 

U.S.—Norwood v. U. S., C.C.A.N.C., 13 
P2d 577. 

10. U.S.—^Walton v, Southern Pac. 
Co., C.C.A.Cal., 53 P2d 63—^Nor- 
wood V. U. S„ C.C.A.N.C., 18 F.2d 
577 —American R. Co. pf Porto 
Rico V. Lopez, C.C.A.Puerto Rico, 
3 P2d 876—Ulmer v. U. S., C.C.A. 
N.Y., 266 F. 176—Sanborn v. Bay, 
S-D., 194 P '37, 114 C.C.A. 57, af¬ 
firming, ac.. 189 P 521. 

4 C.J. i> 251 note 53[cj. 
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party.il and the availability of mandamus to compel 
the trial judge to settle and sign the 

Time of settlement. In the appended notes are 
listed cases which applied the law, under the for¬ 
mer practice, with reg'ard to the time of settlement 


of a bili of exceptions.lS as within the time pre- 
scribed by statute or rule of court.i* during the 
term of court at which the judgment was ren- 
dered, or within an extension of such time by spe- 
cial order or rule of court,within an extension 


11. U.S.—City of Woodward v. Cald- | 
■weli, C.C.A.Okl., 86 F.2d 567—Rus- 
so-Chinese Bank v. National Bank 
of Commerce, Wash., 187 P. 80, '109 
C-C.A. 398. 

4 C.J. p 258 note 13. 

As not extension of time for presen- 
tatioiL 

U.S.—McDonald v. Harding", C.C.A. 
Alaska, 57 P. 2d 119—In re Bilis of 
Bxceptions, C.C.A., 37 P.2d 849. 

12 . XJ-S,—'Marion 'Steam Shovel Co. 
V. Reeves, C.C.A.Mo., 76 F.2d 462, 
granting: mandamus, D.C., Bertino 
V. Marion Steam Shovel Co,, 10 F. 
Supp. 354—In re King-, C.C.A.Ala., 
72 P.2d 92'5—In re Walsh, C.C.A., 
69 F.2d 971—In re Richardson, C, 

C. A.S.C., 30 P.2d 687—Dunagan v. 
Apl>alachian Power Co., C.C.A.W. 
Va., 29 P.2d 58—U. S. v. Waddill, 
C-C.A.Va., 28-6 F. 90S—In re Ped- 
eral 'Dife Ins. Co., Ind., 248 P. 908, 
161 C.C.A. 26—Black v. Toumans, 
Ark., 245 F 4 60, 157 C.C.A. 622— 
Scaife v. Western North Carolina 
'Land Co., N.C., 87 F ‘308, 30 C.C. 
A. 661. 

13. U.S.—Rieke Metal Products Co. 
V. Pinney, C.C.A.Ind., 70 F.2d oOO 
—McDonald v. Harding, C.C.A. 
Alaska, 57 F2d 119—Holmes v. 
Ginter Restaurant Co., C.C.A.Mass., 
54 F2d 876—U. S. v. Stephanidis, 

D. C.N.Y., 46 F2d 691—In re Bilis 
of Bxceptions, C.C.A., 37 P.2d 849— 
Atchison, T. & S. F Ry. Co. v. 
Nichois, C.C.A.Cal., 2 F2d 12, 

D.C.—Joerns v. Irvin, 114 P.2d 458, 
72 App.D.C. 170. 

14- U.S.—^Willcox V. U. S., C.C.A. 
Fla., 100 F2d 1002 —U. S. v, 7,405.3 
Acres of Dand in Maeon, Clay, and 
-Swain Counties, C.C.A.N.C., 97 F2d 
417—Collins v. Streitz, C.C.A.Ariz., 
95 F.2d 430, certiorari denied 59 S. 
Ct. 67, 305 U.S. 608, 83 'D.Ed. '387— 
Meyer v. Kerrigan, C^O.A.Cal., 67 
P.2d 599—Denver Live 'Stock Com- 
mission Co. v. Lee, C.C.A.Colo., 18 
F.2d 11, rehearing denied 20 P.2d 

sai. 

4 C.J. p 269 note 13. 

Statutory time mandatory 
XJ.S.—Glick V. U. S., C.C.A.I11., 93 F. 
2d 9'53. 

Bisragarding time fixed hy mle or 
ordex of court, if within statutory 
time.—^U. S. v. 4,405.>3 Acres of Land 
ih Maeon, Clay, and Swain Counties, 
aC.A.N.C., 97 P.2d 417—Howkrd v. 
Louisiana & A. Ry. Co., C.C.AJLa., 49 
F.2d 571. 

State statute uot applicahle 

U.S.—Napier v. Northwestern Ohio 


Ry. Power Co., C.C.A.Ohio, 2 F.2d 
701. 

Time fixed hy rules of state courts 
uot ‘biudiug’ 

U.S.—Russo-Chinese Bank v. Nation¬ 
al Bank of Commerce, Wash., 187 
F. 80, 109 C.C.A. 398. 

25 C.J. p 825 note 61. 

15. U.S.—Saunders v. Commissioner 
of Internal Revenue, C.C.A.,'101 F 
2d 407, affirming, D.C., Lewis v. U. 

S., 17 F.Supp. 543—Continental Pe¬ 
troleum Co. V. U. S., C.'C.A-Okl., 87 
F.2d 91, certiorari denied 57 S.Ct. 
■670, ‘300 U.S. 679, 81 L.Ed. 883— 
Sims V. Douglass, C-C.A.Ariz., 82 
P.2d 812—^Toung v. N. P. Severin 
Co., C.C.A.Alaska, 79 F2d 884, cer¬ 
tiorari denied N. P. Severin Co. v. 
Young, 56 S.Ct. 575, 297 U.S. 711, 
80 L.Ed. 998—U. S. v. Jones, C.C.A. 
Okl., 78 F2d 1005—Harris v. U. 

S., C.C.A.N.C., 72 F.2d 982, deny- 
ing rehearing 70 F.2d 897—Rieke 
Metal Products Co. v. Finney, C.C. 
A.Ind., 70 F.2d 509—St. Joseph 
Loan & Trust Co. v. Studebaker 
Corporation, C.C.A.Ind., 66 P.2d 151, 
certiorari denied 54 .S.Ct. 209, 290 
U.S. 699, 78 L.Fd. 601—U. S. v. 
Tuck-er, C.C.A.S.C., 65 F.2d 661— 
Gardner v. U. S. Fidelity & Guar- 
anty Co., C.C.A.Okl., 60 F.2d 4‘S7— 
McX>onald v. Harding, C.C.A.Alas- 
ka, 57 F2d 119—Brady v. Balti¬ 
more & O. R. Co., D.C.W.Va., 56 
F.2d 231—H. P. Cummings Gonst. 
Co. V. Marbleloid Co., C.C.A.N.J., '51 
F2d 906—^In re Bilis of Excep- 
tions, C.C.A., 37 F.2d 849—Farm- 
ers’ Union Grain Co. v. Hallet <fe 
Carey Co., C.C.A.S.D., 21 P.2d 42, 
rehearing denied 22 P.2d 796, and 
certiorari denied 48 S.Ct. '304, 276 

U. S. 623, 72 L.Ed. 737—Ca^vana v. 
Addison -Miller, Inc., C.CiA.Wash., 
18 F.2d 278, certiorari denied 48 
S.Ct. 28, 275 U.S. 531, 72 L.Ed. 410 
—Compania ‘LUnion De Paris v. 
Gkildsmith, C.C.A,Puerto Rico, 8 F. 
2 d 134—^Napier v. Northwestern 
Ohio Ry. & Power Co., C.C.A.Ohio, 
2 F2d 701—^Atchison, T. & S. F 

' Ry. Co. V. Nichois, C.C.A.Cal., 2 F 
2 d 12—Ritz Carlton Restaurant & 
Hotel Co. V. Gillespie, C.C.A.N.J., 
1 F.2d 921—Meurer Steel Barrel 
Co. V. Martin, C.C.A.Pa., 1 P.2d '687 
—Bertino v. Marion Steam Shovel 
Co., D.<XMo., 10 F.Supp. 354, man¬ 
damus granted, C.C.A., Marion 
Steam Shovel Co. v. Reeves, 76 F. 
2d 462—Midland Terminal Ry. Co. 
v. Warinner, C.C.A.C 0 I 0 ., 294 P. 

185—Farm Mortgage & Loan Co. 

V. Willett, , D.O.N.Y., 285 F. 42— 


Lyons v. U. S. Shipping Board 
Emergency Fleet Corporation, C.C. 
A.La., 278 F. 144—U. S. v. Thibo- 
deaux, La., 232 F. 91, 146 C.C.A. 
!233—Minahan v. Grand Trunk 
Western R. Co., Mich., 138 P. 37, 
70 C.C.A. 463—Western Dredging 
& Improvement Co. v. Heldmaier, 
IlL, 116 F 179, 5*3 C.C.A. 625— 
Preble v- Bates, C.C.Mass., 40 F. 
745. 

4 C.J. p 273 notes 41, 43, 48, p 275 
note 50. 

Lack of autliority to allow aud sign 
bili after term or extension tbere- 
of 

U.S.—American Nat. Red Cross v. 
Raven Honey Dew Mills, C.C.A. 
Neb., 74 F2d 160—Harris v. U. S., 
C.C.A.N.C., 72 P.2d ‘982, denying 

rehearing 70 F.2d 897—^Davis v. U. 

S., C.C.A.Colo., 67 F.2d 737—Rit- 
ter v. Gulf, C. & S. F Ry. Co., C. 
C.A.Ark., 56 F2d '369—Brady v. 
Baltimore & 0. R. Co., D.C.W.Va., 
56 P.2d 231—Imperial Beverage 
‘Corporation v. Charles E. Hires 
Co., D.C.N.Y., 55 F.2d 405—U. S. 
V. Seal e, C.C.A.Tex., 45 F2d 394— 
In re Bilis of Exceptions, C.C.A., 
37 F.2d ‘849—Great Northern Life 
Ins. Co. y. Dixon, C.C.A. S.D., 22 F. 
2d 655—U. S. V. Konstovich, C.C.A. 
Va., 17 F.2d 84—Bennett v. River- 
land € 0 ., C.C.A.Okl., 15 F.2d 491, 
affirming, D.G., 5 F.2d 676—Ritz 
Carlton Restaurant '& Hotel Co. of 
Atlantic City v. Gillespie, O.C.A.N. 
J., 1 F.2d 921—Greyerbiehl v. 

Hughes Electric Co., iC.C.A.N.D,, 
294 P. 802, certiorari denied 
Hughes Electric Co. v. Greyerbiehl, 
44 S.Ct 402, 2’64 U.S. 589, 68 L.Ed. 
864—Chapin v. Irwiri, D-C.N.Y:, 281 
F 831—^Wyss-Thalman Co. v. 
Maryland Casualty Co., Pa., 193 P. 
53, 11-3 C.C.A. 383—Western Dredg¬ 
ing & Improvement Oo. v. Heldmai¬ 
er, 111., 116 F 179. 53 C.C.A. 625. 

Bili allowed and signed after term 
or extension a nuUity 

U.S.—U. s. V. Rasmussen, C.C.A.Okl., 

[ 95 F2d 842—Parker v. U. S., C.C. 

A.N.C., 62 P.2d 1055—Gardner v. 
U. S. Fidelity & Guaranty Cp., C.C, 
A.Okl., 60 P.2d 437—Tra,mel v.. U. 

S., C.C.A.Okl., 56 F.2d 142—liam- 
mond Hotel & Improvement Co. w. 
Chicago Title & Trust Co., C.C.A. 

I Ind., 55 P. 2 d 168—Denver Live- 
Stock Commission Co. v. Lee, C.C. 
j A.Colo., 18 F.2d 11, rehearing de¬ 
nied 20 P. 2 d 531—Maryland Casual¬ 
ty Co. V. Citizens' Nat. Bank ot 
Los Angeles, C.C.A.Cal.^ 8 P.2d 216. 
4 C.J. p 287 note 53. , ,' 
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of such time by consent of the parties,or by ; granting an'extension of time for settlement tbe 
unusual or extraordinary circumstances the effect time for applying” for^^ and foi* making'^^ the order 
of an intermediate motion as extending the time of of extension, the requisites of the order,and the 
settlement the authority for, and requisites of, effect thereofj^S the length of the period of exten- 


Allowance or signing* ntuic pro tunc 

U.S.—Imperial Beverage Corporation 
V. Charles E. Hires Co., D.C.N.T., 
55 P.2d 405—^Walton v. Southern 
Pac. Co., C.C.A.Cal., 53 P.2d 63— 
Mcintyre v. Texas Co., C.C.AN.T., 
48 P.2d 211— U. S. V. Seale, C.C.A. 
Tex., 45 F.2d 394—Twohy Bros. Co. 
V. Kennedy, C.C.A.Ariz., 295 P. 
462, error dismissed 44 S.Ct. 636, 
265 U.S. 575, 68 L.Ed. 1187—Farm 
Mortg-age & Loan Co. v. Willett, D. 

C. N.Y., 285 F. 42. 

Bule of continuance of matters 
pending at term’s close inapplicable 
to bili of exceptions.—Baltimore & 
O. R. Co. V. Baker, C.C.A.W.Va., 58 
F.2d 627, certiorari denied 53 S.Ct. 
13, 287 U.S. 610, 77 L.Ed. 530—Bra- 
dy V. Baltimore & O. R. Co., D.C.W. 
Va., 56 P.2d 231. 

16 . U.S.—McDonald v. Harding, C.C. 
A.Alaska, 57 F.2d 119—Exporters 
of Manufacturers’ Products v. But- 
terworth>Judson Corporation, D.C. 

N.T., 265 F. 907—E. I. Du Pont 
de Nemours & Co. v. Smith, C.C.A. 
Va., 249 P. 403, 161 C.C.A. 377— 
Susquehanna Coal Co. v. Casualty 
Co. of America, D.C.N.T., 247 F. 
137. 

4 C.J. p 275 note 49 [b] (1). 

Effect of stipulations extendingr time 
U.S.—Dalton v. Bowers, C.C.A.N.T., 
53 P.2d 373—Rutherford v. U. S., 

D. aWash., 32 P.2d 387. 

17. U.S.—Wrig-ht v. Farmers Nat. 
Grain Corporation, C.C.A.Ill., 83 F. 
2d 666—Marion Steam Shovel Co. 
V. Reeves, C.C.A.Mo., 76 P.2d 462, 
granting- mandamus, D.C., Bertino 
V. Marion Steam Shovel Co., 10 F. 
Supp. 354—Brady v. Baltimore & O. 
R. Co., D.C.W.Va., 56 P.2d 231— 
Farm Mortgage & Loan Co. v. Wil¬ 
lett, D.C.N.Y.. 285 F. 42—SusQue- 
hanna Coal Co. v. Casualty Co. of 
America, D.C.N.Y., 247 P. 137— 
Western Dredging & Improvement 
Co. V. Heldmaier, 111., 116 F. 179, 
53 C.C,A. 625. 

4 C.J. p 250 notes 42, 44. 
'^Extraordinary circumstances” 

U.S.—Brady v. Baltimore & O. R. Co., 
D.C.W.Va., 56 F.2d 231. 

18 . U.S.—Mahoning Valley R. Co. v. 
0’Hara, Ohio, 196 F. 945, 116 C.C. 
A. 495—Tullis v. Lake Erie & W. 
R. Co., Ind., 105 P. 554, 44 C.C.A. 
597. 

4 C.J. p 278 note 73, p 279 note 76. 
MotioxL for new trial 
U.S.—Marion Steam Shovel Co. v. 
Reeves, C.C.A.Mo., 76 P.2d 462, 
grranting mandamus, D.C., Bertino 
V. Marion Steam Shovel Co., 10 P. 
Supp. 354—Cudahy Packing Co. v. 


City of Omaha, C.C.A-Neb., 24 F.2d 
3, certiorari denied 49 S.Ct. 9, 278 
U.S. 601, 73 L.Ed. 530—U. S. Ship- 
ping Board Emergency Fleet Cor¬ 
poration V. Galveston Dry Dock & 
Construction Co., C.C.A.Tex., 13 P. 
2d 607, certiorari denied Galveston 
Dry Dock & Construction Co. v. 
U. S. Shippingr Board Emergency 
Fleet Corporation, 47 S.Ct. 237, 273 

U. S. 725, 71 L.Ed. 860—0. J. Moore 
Grocer Co. v. Pacific Rice Mills, C. 
C.ATowa, 296 F. 828—Ford Mo¬ 
tor Co. V. Hotel Woodward Co., 
C.C.A.N.Y., 271 P. 626, certiorari 
denied 41 S.Ct. 537, 256 U.S. 698, 
65 L.Ed. 1177, and 42 S.Ct. 590, 
259 U.S. 588, 66 L.Ed. 1078. 

Motion to vacate jtLdgment 

U.S.—Dalton v. Hazelet, Alaska, 182 
P. 561, 105 C.C.A. 99. 

19. U.S.—^Atchison, T. & S. F. Ry. 
Co. V. A. B. C. Fireproof Warehouse 
Co., C.C.A.MO., 82 F.2d 505—^U. S. 

V. Tucker, C.C.A.S.C., 65 P.2d 661— 

McDonald v. Harding, C.C.A.Alaska, 
57 F.2d 119—Dalton v. Bowers, C. 
C.A.N.Y., 53 P.2d 373—In re Bilis 
of Exceptions, C.C.A., 37 P.2d 849 
—Cudahy Packing Co. v. City of 
Omaha, C.C.ANeb., 24 P.2d 3, cer¬ 
tiorari denied 49 S.Ct. 9, 278 U.S. 
601, 73 L.Ed. 530—Vaughan v. 

American Ins. Co. of Newark, N. 
J., C.C.A.Ga., 15 P.2d 526—Spokane 
Interstate Pair Ass’n v. Fidelity 
& Deposit Co. of Maryland, C.C.A. 
Wash., 15 P.2d 48—U. S. v. Wad- 
dill, C.C.A.Va., 286 P. 908—Dalton 
V. Hazelet, Alaska, 182 P. 561, 105 
C.C.A. 99. 

4 C.J. p 280 note 96, p 281 note 3. 

Purther extensioais 

U.S.—Page V. M- Rich & Bros. Co., 
C.C.A.Ga., 99 F.2d 607, certiorari 
denied M. Rich & Bros. Co. v. First 
Nat. Bank, 59 S.Ct. 787, 306 U.S. 
662, 83 L.Ed. 1059—Glick v. U. S., 
C.C.A.I11., 93 F.2d 953—E. K. Wood 
Lumber Co. v. Andersen, C.C.A. 
Wash., 81 P.2d 161, certiorari de¬ 
nied 56 S.Ct. 669, 297 U.S. 723, 80 
L.Ed. 1007—Harris v. U. S., C.C.A. 
N.C., 70 P.2d 897, rehearing denied 
72 P.2d 982—U. S. v- Tucker, C.C.A. 
S.C., 65 P.2d 661—Imperial Bever- 
age Corporation v. Charles E. Hires 
Co., D.C.N.Y., 55 F-2d 405—In re 
Bilis of Exceptions, C.C.A., 37 P. 
2d 849—Rutherford v. U. S., D.C. 
Wash., 32 P.2d 387—^Watjen v. Lou- 
isville Tobacco Warehouse Co., C. 
C.A.Ky., 29 F.2d 801—Cudahy 
Packing Co. v. City of Omaha, C.C. 
A.Neb., 24 P.2d 3, certiorari denied 
49 S.Ct. 9, 278 U.S. 601, 73 L.Ed. 
530—Sunderland v. U, S., C.C.A. 
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Neb., 294 F. 811—Stickel v. U. S., 

O. C.A.Neb., 294 F. 808. 

AUowance of appeal as not extension 
U.S.—Imperial Beverage Corporation 

V. Charles E. Hires Co., D.C.N.Y., 
55 F.2d 405. 

20. U.S.—^Wright v. Farmers Nat 

Grain Corporation, C.C.A.I11., 83 

P. 2d 666. 

Excuses for delay in applying* 

U.S.—Baltimore & O. R. Co. v. Baker, 
C.C.A.W.Va., 58 P.2d 627, certiorari 
denied 53 S.Ct 13, 287 U.S. 610, 77 
L.Ed. 530—Brady v. Baltimore & 
O. R. Co., D.C.W.Va., 56 F.2d 231— 

U. S. V. Stephanidis, D.C.N.Y., 46 P. 
2d 691—Susquehanna Coal Co. v. 
Casualty Co. of America, D.C.N.Y., 
247 P. 137. 

21. U.S.—Saunders v. Commissioner 
of Internal Revenue, C.C.A., 101 F. 
2d 407, affirming, D.C., Lewis v. U. 
S., 17 P.Supp. 543—U. S. V. 7,405.3 
Acres of Land in Maeon, Clay, and 
Swain Counties, C.C.A.N.C., 97 P.2d 
417—U. S. V. Rasmussen, C.C.A. 
Okl., 95 F.2d 842—Meyer v. Kerri- 
gan, C.C.A.Cal., 67 P.2d 599—Gard- 
ner v. U. S. Fidelity & Guaranty 
Co., C.C.A.OkI., 60 P.2d 437—Dalton 

V. Bowers, C.C.A.N.Y., 53 P.2d 373 

—^Witte V. Pranklin Pire Ins. Co. 
of Philadelphia, C.C.A.Mo., 46 P.2d 
894, appeal dismissed 50 P.2d 1087 
—U. S. V. Stephanidis, D.C.N.Y., 46 
F.2d 691—U. S. V. Todar, C.C.A. 
Ind., 41 F.2d 146—Goetzing-er v. 
Woodley, C.C.A.N.C., 17 P.2d 83— 
Greyerbiehl v. Hughes Electric Co., 
C.C.A.N.D., 294 P. 802, certiorari 
denied Hughes Electric Co. v. 
Greyerbiehl, 44 S.Ct 402, 264 U. 
589, 68 L.Ed. 864—Susquehanna 

Coal Co. V. Casualty Co. of Ameri¬ 
ca, D.C.N.Y., 247 F. 137—Dalton v. 
Hazelet, Alaska, 182 F. 561, 108 C. 
C.A. 99—Oxford & Coast Line R. 
Co. V. Union Bank of Richmond, N. 
C., 153 F. 723, 82 C.C.A. 609—Koe- 
wing- V. Wilder, N. Y., 126 P. 472, 61 
C.CA. 312. 

4 C.J. p 284 note 23. 

In vacation 

U.S-—Missouri, K. & T. R. Co. v. 
Russell, Ind.T., 60 P. 501, 9 C.C.A. 
108. 

22. U.S.—Glick V. U. S., C.C.A.Ill., 
93 P.2d 953—^Atehison, T. & S. P. 
Ry. Co. V. A. B. C. Fireproof Ware¬ 
house Co., C.C.A.MO., 82 P.2d 505— 
Koewing v. Wilder, N.T., 126 P. 
472, 61 C.C.A. 312, afflrmed 128 P. 
658, 63 F. 186. 

4 C.J. p 285 notes 29-31. 

23 . U.S.—^Atehison, T. & S. F. Ry. 
Co. V. A. B. C. Fireproof Ware¬ 
house Co., C.C.A.MO., 82 F.2d 505 
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sion;^^ and tlie raatter of waiver of the objection 
that the bili was not presented, settied, and filed 
within the required time. ^ 5 

Signing and filing. In the notes will be found de- 
cisions as to the law relating to the necessity and 
sufficiency of the signature of the trial judge to the 
bili of exceptions,^^ and as to the manner^*^ and 
time^^ of filing the bili. 

Amcnding and quashing or striking bili. Judicial 


decisiohs, listed below, relate to the power of the 
trial court29 or of the appellate court^O to permit 
the amendment or correction of a bili of exceptions; 
the extent and limits of the right to such amend- 
ments;3i the time for the amendment or correc¬ 
tion the incorporation of the amendments in the 
bill;33 the remitting of the case to the lower court 
for correction and the review of the amendment 
proceedings or order;^^ and also as to the quash¬ 
ing or striking of a bili of exceptions,and the ef- 


—tr. S. V. Tucker, C.C.A.S.C., 65 F. 
2d 661. 

Valid althouffh. contrary to court 
rrne which was merely guide for ex- 
ercise of discretion, not limitation 
on power.—U. S. v. ‘Tucker, C.CA.S, 
C., 65 F.2d 661. 

24. IT.S.—Wright v. Farmers Nat. 
Grain Corporation, C.C.A.Ill., 83 
F.2d 666—In re Richardson, C.C.A. 
S.C., 30 F.2d 687—Farmers" Union 
Grain Co. v. Hallet & Carey Co., C. 
C.A.S.D., 22 F.2d 796, denyinff re-1 
hearing 21 F.2d 42, and certiorari 
denied 48 S.Ct. 304. 276 U.S. 623, 72 
Ii.Ed. 737—Koewing- v. Wilder, N. i 
Y„ 126 F. 472. 61 C.C.A. 312, af- 
firmed 128 F. 558, 63 C.C.A. 186. 

4 C.J, p 286 note 47 [a]. 

25. U.S.—Gardner v. U. S. Fidelity 
& Guaranty Co., C.C.A.Okl., 60 P. 
2d 437—Greyerbiehl v. Hughes 
.Electric Co., C.C.A-N.D-, 294 F. 802, 
certiorari denied Hughes Electric 
Co. V. Greyerbiehl, 44 S.Ct. 402, 
264 U.S. 689, 68 L.Ed. 864—Cirino 
V. American R. Co. of Porto Rico, 
aC.A.Puerto Rico, 291 P. 569—R 
I. Du Pont de Nemours & Co. v. 
Smith, aC.A.Va., 249 F. 403, 161 
C.C.A. 377. 

4 C.J. p 293 note 16 [a]. 

Opposiug party^s conseut Ineffectual 
U.S.—Gardner v. U. S. Fidelity & 
Guaranty Co., C.G.A-Okl., 60 F.2d 
437. 

26. U.S.—Harris v. U. S., C-C.A.N.Cm 
72 P.2d 982, denying rehearing 70 
F.2d 897—Cavagnaro v. Latimer, C. 
C.A.N.J., 50 P.2d 898—Osbom v. 
U. S., C.C.A.N.C., 50 F.2d 712— 
Goetzinger v. Woodiey, C.G.A.N.C., 
17 F.2d 83—Steen v. First Nat. 
Bank, C.C.A.MO., 298 F. 36—War- 
ren v. U. S., Kan., 183 F. 718, 106 
C.C.A. 156, 33 L.R.A..N.S.. 800— 
Oxford & Coast Bine R. Co. v. Un¬ 
ion Bank of Richmond, N.C., 153 P. 
723, 82 C.C.A. 609. 

4 P 293 note 27. 

Tni tjfl.uiig keXd sufficient 
tJ.S.—George A- Ohl & Co. v. A. L. 
Sihith Iron Works, Mass., 53 S.Ct, 
-340, 288 U.S.- 170, 77 L.Ed. 681, 
reversing, C.C.A., 57 F.2d 44, cer¬ 
tiorari granted 53 S.Ct. 80, 287 
U.S. 586, 77 L.Ed. 512. 

Time of si gn in g 

U.S.—Cudahy Packing Cp. v. City of 


Omaha, C.C.A.Neb., 24 P.2d 3. cer¬ 
tiorari denied 49 S.Ct. 9, 278 U. 
S. 601, 73 L.Ed. 530. 

Sigulng order allowing and settling 
biU not sufficient 

Xj.s.—Dalton v. Hazelet, Alaska, 182 
P. 661, 105 C.C.A. 99. 

4 C.J. p 295 note 33 [bj. 

Cnring defect as to signature 
U.S.—Oxford & Coast Line R. Co. v. 
Union Bank of Richmond, N.C., 
153 F. 723, 82 C.C.A. 609. 

4 C.J. p 294 note 31 [d] (2). 

Seal Tinnecessary 

U.S.—Copper River & N. W. R. Co. 
V. Reeder, Alaska, 211 F. 280, 127 
C.C.A. 648. 

27. U.S.—Preble v. Bates, C.C.Mass., 

40 F, 745. 

2a U.S.—Sims V. Douglass, C.C.A. 
Ariz., 82 P.2d 812, certiorari denied 
57 S.CL 10, 299 U.S. 546. 81 L.Ed. 
402—U. S. Shipping Board Mer¬ 
ebant Pleet Corporation v. Tal- 
madge, C.C.A., 63 P.2d 886—Imperi- 
al Beverage Corporation v. Charles 
E. Hires Co., D.C.N.T., 55 F.2d 
405—^Holmes v. Ginter Restaurant 
Co., C.C.A.Mass., 54 P.2d 876—Pu- 
get Sound Nav. Co. v. Nelson, C.C, 
A.Wash., 41 P.2d 356, certiorari de¬ 
nied Nelson v. Puget Sound Nav. 
Co., 51 S.Ct. 76, 282 U.S. 869, 75 
L.Ed. 768—^Moss v. Sherburne, GC. 
A.Mass., 11 F.2d 579, certiorari de¬ 
nied 47 S.Ct. 100, 273 U.S. 710, 71 
L.Ed. 852—Merchant v. I>airymen’s 
League, C.C.A.N.J., 294 P. 281—Slip 
Scarf Co. v. Wm. Filene’s Sons Co., 
C.C.A.Mass., 289 P. 641—Dalton v. 
Hazelet, Alaska, 182 P. 561, 105 C. 
C.A. 99. 

4 C.J. p 300 note 82. 

Excuse for delay 

U.S.—^Harrison v. German-American 
F- Ins. Co., C.C.Iowa, 90 P. 758. 

4 C.J. p 300 note 76 [a]. 

29 . U.S.- — Jones v. GUI, C.C.A.Mo., 
67 P.2d 159, affirming, D.C., GUI v. 
Jones, 4 F-Supp. 769—^Reader v. 
Haggin, N.Y., 160 F. 909, 88 C.C.A. 
91—Rollins V. Board of Com'rs of 
Gunnison County, Colo., 78 F. 741, 
24 C.C.A. 298. 

30. XJ.S.—^Johnson v. Titanium Pig- 
, ment Co., C.C.A.MO., 81 P.2d 529— 

Allen Gasoline Co. v. PrankUn Fire 
Ins. Co. of Philadelphia, C.GA.Or„ 
65 P.2d 609, certiorari denied 54 
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S.Ct. 208, 290 XJ.S. 698, 78 L.Ed. 
600—Youngs Rubber Corporation v. 
C. I. Lee & Co., C.C.A.N.Y., 45 P. 
2d 103—Rutherford v. U. S., D.C. 
Wash., 32 F.2d 387—U, S. v. Mc- 
Phee, C.C.A.Wash., 31 P.2d 243. 

4 C.J. p 315 note 17. 

31. U.S.—Johnson v. Titanium Pig- 
ment Co., C.C.A.Mo.. 81 P.2d 529 
—^Proechel v. U. S-, C.C.A.Minn., 
59 F.2d 648, certiorari denied 53 
S.Ct. 122, 287 U.S. 658. 77 L.Ed. 
568—Lamborn v. Northern Jobbing 
Co., C.C.A.I11., 15 P.2d 897—Case v. 
Hali, 94 F- 300, 36 C.C.A. 259, af¬ 
firming 46 S.W. 180, 2 Ind.T. 8. 

Amendmeut of judge»s certlficate to 
hili 

U.S.—Sims V. Douglass, C.C.A.Ariz., 
82 F.2d 812—Lamborn v. Northern 
Jobbing Co., C.C.A.Ill., 15 F.2d 897. 

32. U.S.—Sims v. Douglass, C.C.A. 
Ariz., 82 F.2d 812—Johnson v. Tit¬ 
anium Pigment Co., C.C.A.Mo., 81 
F.2d 529—Davis v. U. S., C.C.A. 
Colo., 67 P.2d 737—Jones v. Gill, 

C. C.A.Mo., 67 P.2d 159, affirming, 

D. C., Gill V. Jones, 4 P.Supp. 769 
—Bennett v. Riverland Co., C.C.A. 
Okl., 15 P.2d 491, affirming^ D.C., 
5 P.2d 676—Pittsburgh Gas & Coke 
Co. V. GofC-Kirby Coal Co., Pa., 151 
F. 466, 81 CC.A. 76. 

4 C.J. p 318 note 43, p 319 note 69. 
Exmc pro time eutry 
U.S.—Lamborn v. Northern Jobbing 
Co., C.aA.Ill., 15 F.2d 897. 
Oorrection of record as to time of 
filing hili 

U.S.—Reader v. Hoggin, N.Y., 160 P. 
909, 88 C.C.A. 91. 

33. U.S.—Bronx Fire Ins. Co. v. 
Wasson, C.C.A.Kan., 62 P.2d ‘556. 

34. U.S.—U. S. V. Howard, C.C.A. 
Fla., 64 F.2d 533, followed in U. 
S. V. Dunaway, 64 F.2d 535. 

35. U.S.—Honey v. Chicago, B. & 
Q. R. Co., lowa, 82 F. 773,. 27 C.C. 
A. 262. 

36. U.S.—Saunders v. Commissioner 

of Interna! Revenue, C.C.A., 101 F. 
2d 407, affirming, D.C., Lewis v. II. 
S., 17 F.Supp. , 543—Collins . Y? 

Streitz, CC.A,Ariz., 95 F.2d .430,' 
certiorari denied 69 S.Ct. 67, 306 
U.S, 608, 83 L.Ed, 387—Contine^ital 
Petroleum Co. v. U. S., C.CA.Okl., 

^ 87 P.2d 91, certiorari denied 57 S. 
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fect thereof.^*^ 

e. Contents, MakLng, and Settlement of State- 
ment of Case 

Where the questions presented can be determined 
without an examination of the evidence and proceed- 
ings, the parties may prepare and sign an agreed state- 
ment of the case to be approved by the court; and, 
generally, a statement of the evidence, necessary to 
the decision of the particular errors relied on, shouid 
be prepared and settied. 

Under the Federal Rules of Civil Procedure, rule 
76, 28 U.S.C.A. following § 723c, which has adopted 
Equity Rules, rule 77, with appropriate modifica- 
tions,^^ if the questions presented can be determined 
without an examination of ali the pleadings^ evi- 
dence, and proceedings in the court below, the par¬ 
ties may prepare and sign a statement of the case 
showing how the questions arose and setting forth 
as many of the facts as are essential to a decision 
of the questions by the appellate court.^^ The 
agreed statement must include a concise statement 
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of the points to be relied on by appellant,and, if it 
conforms to the truth, it, together with such addi- 
tions as the court may consider necessary fully to 
present the questions raised by the appeal, must be 
approved by the distnct court,^l but the filing and 
approval of the statement must take place while 
the court below retains jurisdiction of the csiseA^ 

Statement of evidence. In designating the evi¬ 
dence to be included in the transcript of the record, 
as explained infra subdivision f of this section, the 
testimony of witnesses may be designated, under 
Federal Rules of Civil Procedure, rule 75 (c), ei- 
ther in narrative form, or in question and answer 
form,*^2 and a party may prepare and file with his 
designation a condensed statement in narrative form 
of all or part of the testimony if in narrative 
form, any other party to the appeal, if dissatisfied 
with the narrative statement, may require the testi¬ 
mony in question and answer form to be substituted 
for all or a part thereof.^^ If any part of the evi- 
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Ct. 670, 300 U.S. 679, 81 L.Ed. 883 
—City of Woodward v. Caldwell, 
C.C.A.Okl., 86 F.2d 567—Sims v. 
Douglass, C.C.A.Ariz., 82 F.2d 812, 
certiorari denied 67 S.Ct. 10, 299 
U.S. 546, 81 L,Ed. 402—Buckley v. 
Verhonic, CC.A.Alaska, 82 F.2d 730 
—La Grotta v. U. S., C.C.A.Neb., 
77 F.2d 673, 103 A.L.R, 527, cer¬ 
tiorari denied Quigley v. U. S., 56 

S.Ct 152, 296 U.S. 629, 80 L.Ed. 447 
—U. S. V. Payne, C.C.A.Wash., 72 
F.2d 593—U. S. v. Bass, C.C,A.Ind., 
64 F.2d 467—Coberth v. Wilson, C. 
C.A.Or., 63 F.2d 156—Indemnity 
Ins. Co. of North America v. Lev- 
ering, C.C.A.Cal.. 59 P.2d 719—Un¬ 
ion Indemnity Co, v. Vetter, C.C.A. 
Fla., 40 F.2d 606—U. S. v. Meadows, 
C.C.A.Colo., 29 F.2d 739—National 
Veneer Co. v. Langley, C.C.A.N.C., 
29 F.2d 403—Windisch v. Western 
Casualty Co., C.C.A.Tex., 29 F.2d 
201—.(Etna Ins. Co. of Hartford, 
Conn., V. Licking Valley Milling 
Co., C.C.A.Ky., 19 F.2d 177, certio¬ 
rari denied 48 S.Ct. 37, 275 U.S. 
541, 72 L.Ed. 415—U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion V. Atlantic Corporation, C.C. 

A.Mass., 16 F.2d 27, dismissing er¬ 
ror, D.C., 5 F.2d 529—Oregon-Amer- 
ican Lumber Co. v. Simpson, C.C. 
A.Wash., 8 F.2d 946—Southwest 
Metals Co. v. Goraez, C.C.A.Ariz., 4 
F.2d 215, 39 A.L.R. 1416—Czizek v. 
Western Union Telegraph Co., C.C. 
A.Idaho, 272 F. 223—St. Louis 
Southwestdm R. Co. v. Purcell, La., 
135 F. 499, 68 C.C.A. 211. 

B.C.—Joefns V. Irvin, 114 F.2d 458, 
72 APP.D.C. 17a. 

By court ex mero motii 

U.S.—Osborn v. U. C.'C.'.^.N.C., 50 
' 712 . ’ . , / ' 

27. U.S^—U. S. y. ^ayne, cJc.A. 
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Wash., 72 F.2d 593—U. S. v. Kon- 
stovich, aC.AVa., 17 F.2d 84—U. 

S. Shipping Board Emergency Fleet 
Corporation v. Atlantic Corporation, 

C.C.A.Mass., 16 F.2d 27, dismissing 
error, D.C., 5 F.2d 529—Atchison, 

T. & S. F. Ry. Co. v. Nichols, C.C. 
ACal., 2 F.2d 12. 

Particular assiguments not cousid- 
ered 

U.S.—U. s. V. Jones, C.C.A.Okl., 78 
F.2d 1005—U. S. V. Konstovich, C. 
C.AVa., 17 F.2d 84. 

Blsmlssal of appeal or affirmauce 
U.S.—Sims V. Douglass, C.C.A.Ariz., 
82 F.2d 812, certiorari denied 57 S. 
Ct. 10, 299 U.S. 546, 81 L.Ed. 402 
. —^Walton V. Southern Pac. Co., C.C. 
A.Cal., 53 F.2d 63—National Veneer 
Co. V. Langley, C.C.A.N.C., 29 F.2d 
403—^Windisch v. Western Casualty 
Co., C.C.A.Tex., 29 F.2d 201. 

Beview of questions raised by tbe 
record proper 

U.S.—Moynier v. Welch, C.C.A.Cal., 
97 F.2d 471. 

38. The purpose of Equity Rules, 
rule 77 was “to permit a succinet 
statement of the record so as to show 
how the questions to be submitted 
to the appellate court arose and 
were decided in the District Court,*’ 
--Barnett v. U. S., C.C.A.Cal., 82 F.2d 
765, 767, certiorari denied 57 S.Ct. 9, 
299 U.S. 546, 81 L.Ed. 402, rehearing 
denied 57 S.Ct. 113, 299 U.S. 620, 81 
L.Ed. 457. 

39. U.S.—Graham v. Carr, C.C.A 
. Cal., 112 P.2d 908—U. S. v. Gil* 

bertson, C.C.AWis., 111 F.2d 978. 
Practice commexLded . 

The practice of submitting cfLse to 
Circuit court of appe^s on an a,greed 
statement of the ca^e filed, pursuant 
to Fed Rules of Ciy. Pi:oo„ rule 76, 

.305 


is to be commended.—In re Podol- 
sky, C.C.A.Pa., 115 F.2d 965, revers- 
ing, B.C., 34 F.Supp. 803. 

Under Equity Bules, rule 77, in so 
far as agreed statement purported 
to state propositions of law to be 
decided by Circuit court of appeals 
on appeal, it was disregarded.—Bar- 
nett V. U. S., C.C.ACal., 82 F.2d 765, 
certiorari denied 57 S.Ct. 9, 299 U.S. 
546, 81 L.Ed. 402, 'rehearing denied 
57 S.Ct. 11‘3, 299 U.S. 620, 81 L.Ed. 
457. 

40 . U.S.—Graham v. Carr, C.C.A. 
Cal., 112 P.2d 908. 

41 . U.S.—Graham v. Carr, supra. 
Becitals which are not approved 

by the district court and are ex- 
pressly disapproved form no part of 
the “record."—Graham v. Carr, su¬ 
pra. 

42 . U.S.—Pierce Arrow Sales Cor¬ 
poration V. U. S., C.C.A.Mass., '32 
P.2d 849. 

43 . U.S,.—Sonken-Galamba v. Atchi¬ 
son T. & S. F. Ry. Co-, B.C.Mo., 
36 F.'Supp. 909. 

44. U.S,—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex., 
119 F.2d 721. 

45. U.S.—Sonken-Galamba v. Atchi¬ 
son, T. & S. F. Ry. Co., D.C.Mo., 
'36 F.Supp. 909. 

Duty Qu appellant 

Appellant has the duty to comply 
with designation of appellee, since a 
thing cantiot be “substituted” for 
something else unless that for which 
the substitution is made is taken out 
and that which is substituted is in- 
serted in its.place.—Sonken-Galamba 
V. Atchison, T. & S. F. Ry. Co., su- 
1 pra. t 
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dence has been omitted in the designation by ap¬ 
pellant, it is the duty of appellee to prepare and file' 
the omitted parts.'^® 

Under • Equity Rules,. rule 75, 28 U.S.C.A. § 723, 
which has been substantially embraced in the Fed- 
eral Rules of Civil Procedure, § 75, 28 U.S.C.A. 
following § 723c, a statement of the evidence to be 
included in the record, as essential to the matters 
to be decided on the appeal,^*^ was required to be 
stated in simple and condensed form,^^ and the tes- 
timony of witnesses stated in narrative form except 
that, if either party desired it, and the court or 
judge so directed, any part of the testimony could 


be reproduced in the exact words of the witness.^9 
The statement was not confined to the testimony of 
witnesses,and was required to be lodged in the 
clerk^s office for examination by the other parties 
who should be notified thereof,^^ and presented to 
the court or judge for allowance, approval, and cer- 
tification.s^ In approving the statement of evi¬ 
dence, the court or judge was not limited to the 
term in which the judgment was entered or to an 
extension thereof,^^ but, where the appellate court 
enlarged the time for perfecting the appeal by the 
filing- of a return, the district court retained juris- 
diction to approve the statement only until the ex- 


UXanner of iucorporatui^ additional 
p^s 

The substituted parts of the evi¬ 
dence must be incorporated in the 
record at the point at which the sub- 
stitution is to be made, and an addi- 
tional part of testimony of a g-iven 
witness, where a part has been nar- 
rated, should follow immediately the 
narration, and additional parts, 
where there has been no narration, 
should follow the record as designat- 
ed by appellant.—Sonken-Galamba v. 
Atchison, T. & -S. F. Ry. Co., supra. 
46- U.S.—•Sonken-Galamba v. Atchi- 
Bon, T. & S. F. Ry. Co., supra. 

47. IJ.S.—Wright v. McLaury, C.O. 
A.I11., 81 F.2d 9 5—Phillips v. Gov- 
©rnor & Co. of Adventurers of Eng- 
land Trading into Hudson’s Bay, 
C.O.A.Nev., 7*9 F.2d 971—Sommer v. 
Rotary 'Lift Co., C.C.A.Cal., 66 P.2d 
809—^Williamson v. Ohicago Mill & 
Xiumber Corporation, C.C.A.Ark., 59 
F.2d 918—Kelly v. Central Han- 
over Bank & Trust Co., D.C.N.Y., 14 
F.Supp. 346, case remanded, C.C. 
A., 85 F.2d 61. 

Ck>]LSolid3tio]i of statements 

Where aippellee’s proposed state¬ 
ment of evidence was not indispens- 
able to decision on appeal, appellee’s 
motions to consolidate Btatements of 
appellee and appellant an'd to vacate 
trial courts order requiring appellee 
to defray expense of printing its 
proposed statement must be denied, 
although appellee's proposed state¬ 
ment may have materially aided ap¬ 
pellate court in consideration of the 
case.—Phillips v. Governor & Co. of 
Adventurers of England Trading into 
Hudson's Bay, C.C.A.Nev., 79 F.2d 
971. 

48 . U.S.—Ruth V. Climax Molybde¬ 
num Co., C.C.A.Colo., 93 P.2d 699— 
Trust Co. of Florida v. Gault, C.C. 
A.Fla, 69 F.2d 133—U. S. v. Great 
Northern Ry. Co., C.C.A,Wash., 254 
F. 522. 

Circuit court of appeals cauld de. 
cliue to cousider evidence when not 
condensed as required by equity rule. 
—^Truist Co. of Florida v- Gault, C.C. 
A.Fla, 69 F.2d 133—Sommer v. Ro¬ 


tary Lift Co., C.aA.Cal., 66 F.2d '809 
—Moss V. Gilchrist-Fordney Co., C. 
C.A.Miss., 24 F.2d 931. 

Kules as law 

Equity rules regarding condensa- 
tion of testimony on appeal had force 
of law, and could n-ot be overridden 
by order of district judge or by con- 
sent of parties.—Trust Co. of Florida 
V. Gault, C.C.A.Pla., 69 F.2d 133. 

49 . U.S.—^Ruth V. Climax Molybde¬ 
num Co., C.C.A.C 0 I 0 ., 93 F.2d 699— 
Trust Co. of Florida v. Gault, C.C. 
A.Fla., ‘69 F.2d 1*33—Barber Ab- 
phalt Paving Co. v. Standard As- 
phalt & Rubber Co., C.C.A.I11., 16 
F.2d 751, certiorari granted 47 S. 
Ct. '576, 274 'U.S. 728, 71 'L.Ed. 1'316, 
and reversed on other grounds 48 
S.Ct. 183, 275 U.S. 372, 72 L.Ed. 
318—^Buckeye Cotton Oil € 0 . v. 
Ragland, C.C.A.Miss., 11 F.2d 231. 
This excepting clause was iuteud- 

ed to have only a limited operation, 
and to be applied in the course of the 
required condensaition and narration, 
as special occasion therefor aro se. 
Its purpose was to provide for the 
exact reproduction of such parts of 
the testimony as need to be examined 
in that form to be rightly appreciat- 
ed.—Barber Asphalt Paving Co. v. 
Standard Asphalt & Rubber Co., 111., 
48 S.Ct. 183, 275 U.S. 372, 72 L.Ed. 
318, reversing, C.C.A., 16 P.2d 751, 
certiorari granted 47 S.Ct. 576, ‘274 
U.S. 728, 71 L.Ed. 1316. 

Should be stated iu first person 
U.S.—Buckley v. U. S., C.C.A.Ohio, 
■33 F.2d 713. 

50. U.S.—Royalty Service Corpora¬ 
tion V. City of Los Angeles, C.C. 
A.Cal., 98 F.2d 551. 

Applied to exhibits 

U.S.—Ruth V. Climax Molybdenum 
Co., C.C.A.C 0 I 0 ., 93 P.2d 699— 

Hughes V. Reed, C.C.A-Okl., 46 F. 
2d 435. 

Affldavits aud depositious support- 
ing order appealed from should be 
incorporated in statement of evi¬ 
dence on appeal duly allowed and 
authenticated by judge.—Title & 
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Trust Co. V. Wernich, C-C.A.Or., 68 
P.2d 811. 

51- U.S.—In re Windsor Square De- 
velopment Co., C.C.A.Ariz., 91 F.2d 
493. 

52. U.S.—Title & Trust Co. v. Wer¬ 
nich, C.C.A.Or., 68 F.2d 811. 

Approval by other than trial judge 
U.S.—In re Windsor Square Develop- 
ment, C.C.A.Ariz., 91 'F.2d 49^3. 
ITecessity of judge^s certiflcate 

Portions of evidence, cerftified by 
district court clerk as addenda to 
record of evidence taken before spe¬ 
cial master, but not made part of 
record by judge’s certificate, could 
not be considered by Circuit court of 
appeals.—^Aberly v. Craven County, 
N. C., C.C.A.N.C., 70 F.2d 52. 
adethod of adjustiug differeuces 
U.S.—Selway v. Fourth Nat. Bank, 
C.aA.Ohio, 28'3 F. 783. 

53. U.S.—^Barber Asphalt Paving Co. 
V. 'Standard Asphalt & Rubber Co., 
111., 48 S.Ct. 183, 275 U.S. 372, 72 
L.Ed. 318, reversing, C.C.A., 16 F. 
2d 7'51, certiorari granted 47 S.Ct. 
576, 274 U.S. 728, 71 L.Ed. 1316— 
Century Building & Loan A'ss*n v. 
Wickersham, C.C.A.Tex., 75 F.2d 
'812—Alliance Securities Co. v. Kil- 
lits, C.C.A.Ohio, 67 F.2d 480— 
Woodbury v. Andrew Jergens Co., 
C.C.A.N.Y., 61 F.2d 736, certiorari 
denied Berenson v. Woodbury, 53 
S.Ct. 659, 289 U.S. 740, 77 L.Ed. 
1487—Sussex Land & Live 'Stock 
Co. V. Midwest Refining Co., C.C.A. 
Wyo., 294 F. 597, affirming, D.C., 
276 F. 932—Struett v. Hili, C.C.A. 
Wash., 269 F. 247—In re General 
Equity Rule 75, 222 P. 884, 138 C. 
C.A. 574. 

Previous approval of appeal bond 

and signing of citation did not af- 
feot the power of the district court 
to settle a statement of evidence on 
an ap'peal in equity, under Equity 
Rules, rule 75, not limiting time for 
settlement of statement of evidence. 
—Struett V. Hili, C.C.A.Wash., 269 
F. 247—^In re General Equity Rule 
7*5, 222 P. 884, 1‘38 C.C.A. 574. 
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piration of the extension period.^^ 

f. Making, Form, and Eequisites of Transcript 

It is primarily the duty of the appellant to require 
a transcript of the record, in the court below, to be 
prepared for the appellate court, which transcript shall 
contain as much of the matter and proceedings as 
may be necessary to a review of the alleged errors. 

The primary responsibility for preparation of a 
proper transcript rests on appellant, it being his duty 
to see that a proper and correct transcript of the 
record, sufficient to present the questions sought to 
be reviewed, is brought to the appellate court 
and a reasonable degree of care and efficiency 
should be eraployed in transcribing the record.56 
By the Federal Rules of Civil Procedure, rule 
75 (a), 28 U.S.C.A, following § 723c, appellant is 
required to serve on the appellee and file with the 
district court a designation of the portions of the^ 
record, proceedings, and evidence to be contained in 
the record on appeal,^'^ the designation to be served 
and filed promptly after the appeal is taken.58 Un¬ 


der the Federal Rules of Civil Procedure, rule 
75 (b), if the trial has been stenographically re- 
ported, appellant must file two copies of the re- 
portePs transcript of the evidence or proceedings in- 
cluded in his designation,unless such a transcript 
is unavailable, as where appellant sues in forma pau¬ 
peris,®^ in which case a record of the evidence and 
proceedings may be created by the assent of the par¬ 
ties, or by the order of the judge in settling dis¬ 
putes.®^ If appellanCs designation includes only 
certain portions of the record, proceedings, and evi¬ 
dence, appellee, within ten days thereafter, may 
properly designate additional portions thereof to 
be included,®^ and, if the evidence or proceedings 
have been stenographically reported, appellant must 
file two copies of such additional parts of the re- 
portePs transcript as appellee may need to enable 
him to designate and file the parts he desires to 
have added to the record,®^ and, when so filed, they 
become a part of the records of the district court.®^ 
If there is a reportePs transcript, it may be re- 


54. TJ.S.—^Alliance Securities Oo. v. 
Killits, €.C.A.Ohio, 67 F.2d 480. 

55. U.S.—Drybroug-h v. Ware, C.C. 
A.Ky., 111 F.2d 548-~Mason v. Oit- 
izens’ Nat. Trust & Savings Bank 
of Lios Angeles, C.C.A-CaL, 71 F.2d 
246 —^Pulaski - [Lqnoke Brainage 
Dist. V. Missouri Pac. R. Co., C.C. 
A.Ark., 44 P.2d ’899, reversed on 
other grounds 47 P.2d 1085—Mil- 
ton V. H. C. Stone iLumber Co., O. 
C.A.I11., '36 F.2d 589, affirming, D. 
C., 36 F.2d 583—Rodgers v. U. -S., 
Pa., 152 F. 4'26, 81 C.C.A. 568— 
Teller v. U. 'S., Colo,, 111 F. 119, 
49 C.C.A. 26'3. 

It is tbe duty of counsel for appel¬ 
lant to furnish the,,Circuit court of 
appeals with a full and complete 
transcript of the record-—Dalton v. 
Moore, Alaska, 141 F. 311, 72 C.C.A. 
4'59. 

56. U.S.—Cosme v. Marquez, C.C.A. 
'Puerto Rlco. 94 F.2d 908. 
Translating pleadings and records 

which are in foreign language.—Cos¬ 
me V. Marcluez, supra. 

57. U.S.—^Tager v. ILiberty Royal- 
ties Corporation, C.C.A.Okl., 123 F. 
i2d 44—Sonken-Galamba v. Atchi- 
son, T. & S. F. Ry. Co., D.C.Mo., 
36 F.Supp. 909. 

Porpier practlce, counsel inform- 
ing clerk.—Cunningham v. German 
Ins. Bank, Ky., 103 F. 932, 43 C.C.A. 
377. 

“Record,” within the meaning of 
these rules, means the writings filed 
with the ,district clerk as pleadings, 
process, forinal orders of the judge, 
and such other writings as have al- 
ways been cOnsidered parts of the 
record in a law or equity case in the 


district court.—Middleton v. Hart¬ 
ford Accident & Indemnity Co., C.C. 
A.Tex., 119 F.2d 721. 

“Proceedings,” include the oral 
motions and judgments during the 
trial, the rulings on evidence, the 
selection of the jury where there is 
one, the charges and refusals to 
charge, and the many occurrences 
of a trial which are not entered on 
the minutes of the court or other- 
wise reduced to record form.—Mid¬ 
dleton v. Hartford Accident & In¬ 
demnity Co., supra. 

58. U.S.—Tager v. (Liberty Royal- 
ties Corporation, C.C.A.Okl., 123 F. 
2d 44, 

ZS^ension of time 

Under former practice, where par¬ 
ties orally agreed to extend time for 
negotiations respecting contents of 
record on appeal, the court could 
thereafter grant extension of agree- 
ment.—^Woodbury v. Andre w Jer- 
gens Co., C.C.A.N.Y., 61 F.2d 73'6, 
certiorari denied Berenson v. Wood- 
bury, 53 S.Ct. 659, 289 U.S. 740, T7 
I^Ed. 1487. 

58. U.S.—^Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C-C.A.Tex., 
119 F.2d 721—Sonken-Galamba v. 
Atchison, T. & S. F. CRy. Co., D.C. 
Mo., '36 F.Supp. 909. 
“Stenographically reported” 

A trial is not “stenographically re¬ 
ported” within the federal rule un¬ 
less the stenographer was appointed 
under the rule goveming appoint- 
ment of stenographers, or unless he 
was agreed on by the parties.—Mid¬ 
dleton V. Hartford Accident & In¬ 
demnity Co., C.C.A.Tex., 119 F.2d 721. 
60. TJ.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., supra. 
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Exception to general rule 

The general rule that appellant 
must furnish and use a reporteris 
transcript is subject to a special 
statutory exception, in 2'S U.S.C.A. § 
832, of a poor person who cannot 
obtain such a transcript.—Middleton 
V. Hartford Accident & Indemnity 
Co., supra. 

61- U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., supra. 

62^ U.S.—Yager v. Liberty Royal- 
ties Corporation, C.C.A.Okl., 123 F. 
i2d 44—Sonken-Galamba v. Atchi¬ 
son, T. & S. F. Ry. Co., D.C.Mo., 
'36 F.Supp. 909—In re Joshua Hen- 
dy Iron Works, D.C.Cal., 2 F.R.D. 
2,44. 

The purpose of Eed-Bules of Civ. 
Proc., rule 75, relating to the record 
on appeal, “is to insure that enough 
of the proceedings in the trial court 
he designated for inclusion, from the 
standpoint of appellant and appel¬ 
lee, to adequately present on appeal 
the points of error relied on by ap¬ 
pellant.”—Keeley v. Mutual Life Ihs. 
Co. of New York, C.C.A.Ill., 113 F.2d 
633. 

63- U.S.—Sonken-Galamba v. Atchi¬ 
son, T. & S. F. Ry. Co., D.C.Mo., 36 
F.Supp. 909—^In re Joshua Hendy 
Iron Works, D.C.Cal., 2 F.R.D. 244. 
64* U.S.—Sonken-Galamba v. 

son, T. & S. F. Ry. Co., D.C.Mo., 
36 'F.Supp. 909. 

Purposes of two copies 

One of the copies so filed is for the 
use of other parties and for use in 
the appellate court in printing the 
record. The second of the two copies 
becomes a permanent “record” in the 
district court.—^Sonken-Galamba’ v. 
Atchison, T. & S. F. Ry. Co., supra. 
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quired to be used by either party, m whole or in 
part, subject to correction by the judge,^^ but this 
does not mean that always the entire transcript is 
or can be required to be used, but oniy the parts 
essential to the questions to be decided.®^ 

Substantially the same practice obtained under 
Equity Rules, rule 75, 28 U.S.C.A. § 723, which re- 
quired appellant to file with the clerk of the court 
from which the appeal was taken a praecipe indicat- 
ing the portions of the record to be incorporated in 
the transcript on appeal,®"^ and it was the duty of 
the clerk to follow the praecipe as to the portions of 
the papers and proceedings to be returned.®® If a 
praecipe was not filed, it was the clerk^s duty to 
make out and certify a complete transcript of ev- 
erything necessary to the hearing in the appellate 
•court,®^ and, if he was in doubt as to what papers 
were required, he could properly demand a praecipe 
from appellant.*^® 

Statement of points relied on. Under the Feder- 
al Rules of Civil Procedure, rule 75 (d), if appel¬ 
lant does not designate the complete record and all 


the proceedings and evidence in the case, he must 
serve with his designation a concise statement of 
the points on which he intends to rely on the ap¬ 
peal otherwise no question is raised for review.'^2 

Scope and sufficiency of transcript. The tran¬ 
script must contain all the matters and proceedings 
necessary to a determination of the questions in- 
volved in the appeal,"^® and should not include mat¬ 
ters which are not necessary to a ciear understand- 
ing of the case^^ or be encumbered with useless 
repetitions and irrelevant matter.*^® Subject to 
these qualifications, if necessary for purposes of 
review, it is the duty of appellant to furnish the re- 
viewing court with a full and complete transcript 
of the whole record of the court below,'^® iiiclud- 
ing copies of the material pleadings,'^'^ and of the 
verdict and the judgment or final order appealed 
fromJ® The papers and documents incorporated in 
the transcript of the record on appeal should be 
arranged in chronological order.'^® 

OriginaZ papers. Under the Federal Rules of 
Civil Procedure, rule 75 (i), whenever the district 


65. TJ.S.—Middleton r. Hartford Ac¬ 
cident & Indemnity Co., CO-ATex., 
ira F.2d 721. 

ee. U.5.—-Middleton v. Hartford Ac¬ 
cident & Indemnity Co., supra, 
67. tJ.S.—Greene v. Hulse» C.G.A,, 
33 F.2d 121—Wade v. (Leach, C.C. 
A-Ga,, 2 F.2d 357—Teller v. U. fi.. 
Colo., 111 F. 119, 49 C.C.A. 263. 
E^nity Bules, role 75, prescribed 
the procedure for drawing onto the 
record a condensed statement of the 
tria! proceedingrs, and contemplated 
one statement only.—First Nat Bank 
V. Bonner, C.C.A.Okl., 74 F.2d 139. 
58- U.S.—Teller v. U. S.. Colo., 111 

F. 119. 49 C.C.A. 263. 

69. tr.S.—Teller v. U. S., supra. 

70. TJ.S.—^Bumham v. North Chica- 
go St R. Co., IlL, S7 F. 168, 30 

C. C.A. 694. 

71. U-S.—^Kuper r. Betzer, C.C.A.S. 

!>., 127 84’—^Yager v. Liberty 

Rpyalfies Corporation, C.C.A.Okl., 
•123 F.2d 44—Keeley v. Mutual Life 
Ins. Co. of New York, C.C.A.I11., 
113 F.2d 633. 

■72. TJ.S.—‘Kuper r. Betzer, C.CA.S. 

D. , 127 F.2d 84. 

•Questions presented for review gen- 
erally see infra subdivision k of 
this section. 

73. U.S.—^Roberts v. National fiav. 
Life Ins. Co., C.aA.Ark., 75 F,2d 
530—^Eteenpain Co-op. Soc. v. Lill- 
back, C.C.A.Mass., 18 F.2d 912— 
In, re Friedman, N.Y., 161 F. 260, 
88 C.aA. 306, affirming, D.C., 153 
F. 939—^Rodgers v. U. S., Pa, 152 
.F. 426, 81 CLG-A. 568—Cunningham 


V. German Ins. Bank, Ky., 103 F. 
932, 43 C.C.A. 377. 

A transcript is sufficient if its con- 
tents Show jurisdlction and as much 
of the record as is necessary for the 
consideration of the questions pre¬ 
sented for determination.—Kaw Val- 
ley Drainage Dist of Wyandotte 
County V, Union Pac. R. Co., Kan., 
r6‘3 F. 836, 90 C-C.A. 320—4 C.J. p 
425 note 84 [a]. 

“Short record,^ 

Where a so-called short record 
presents all the facts on which the 
district court acted in granfing a 
motio-n to dismiss a complalnt, it is 
sufficient to permit of review of the 
judgment entered, even though it is 
a short record.—^Karl Kiefer Mach. 
Co. V. U. S. Bottlers Machinery Co., 
C.C.A,I11., 113 F.2d ‘356, reversing, U. 
C., 27 F.Supp. 300, motion overruled, 
C.C.A., 108 F-2d 469. 

As determined by act of congress or 
rule of court 

What shall constitute the tran¬ 
script on which a case may be car- 
ried to the Circuit court of appeals 
is a matter regulated by the acts of 
congress and the rules and regula- 
tions of that court, which the court 
below has no power to change, and 
it cannot overhaul the record, after 
final determination, without the con- 
sent of appellee for the convenience 
of appellant or to save him expense. 
—Smith V. Mcintyre, C.C.Ohio, 84 F. 
721. 

74 . U.S.—Cunningham v. German 
Ins. Bank, Ky., 103 F. 932, 43 C.C- 
A. 377—TuttJe v. Claflin, N.T., 88 
F. 122, 31 C.C.A. 419. 
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Parts of depositions not called for 
by either party.—Blanks v. Klein, 
Miss., 49 F. •!, 1 C.C.A. 254. 

75. U.‘S.—Burnham v. North Chica- 
go St. R. Co., 111., 87 F. 168, 30 C. 
C.A. 594. 

76. U.S.—Sublette v. Servel, C.C.A. 

Ark., '124 P.2d 516-nDalton v. 

Moore, Alaska, 141 F. 311, 72 C.C. 
A. 459, certiorari denied 26 S.Ct. 
757, 200 U.S. 619, 50 L.Ed. 623— 
Teller v. U. S., Colo., 111 F. 119, 
49 C.C.A- 263. 

77. U.S.—U. S. r, Gilbertson, C.C.A. 
Wis., 111 F.2d 978~Gregory v. 
Pike, Mass., 64 F. 415, 12 C.C.A. 
202 . 

In case of cross appe^, the tran¬ 
script, for use of both appeals, 
should include the cross bili and the 
proceedings and proofs therean, al- 
though the party filing the cross bili 
was dismissed as a defendant in the 
ori^inal bili and is not named as ap¬ 
pellee in the appeal of the original 
complainant.—Gregory y. Pike, su¬ 
pra, 

A rejected pleading in an equity 
case under former practice could not 
be made a part of the record by a 
bili of exceptions. but the clerk could 
be directed to certify a copy of ‘ the 
rejected pleading with the transcript. 
—^Southern Bldg., & Loan Ass'n v. 
Carey, C.C.Tenn., 117 P. 325, affirmed 
12'8 P. 1022, 62 ‘CjC,A, 684. 

78. U.S.—Mackay v. Pox, Alaska, 
121 F. 487, 57 C.C.A. 439. 

4 C.J. p 4’35 note 70[cj (1). 

79. U.S.—Eteenl>ain Co-op.,* Soc. y. 
iLillback, C.C.A.Mass., 18 F.2d 91^ 
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court is of the opinion that original papers or ex- 
liibits should be inspected by the appellate court or 
sent to such court in lieu of copies, it may make 
5 uch order therefor as it may deem proper.^^ 

Supplemental transcript. Under the Federal 
Rules of Civil Procedure, ruLe 75 (h), if any ma- 
terial matter is omitted from the record by error or 
mistake or is misstated therein, the Circuit court of 
appeals, on a proper suggestion or of its own mo- 
tion, may, if necessary, direct that a supplemental 
record be certified by the clerk of the district 
court. 

Transcripts on separate appeals and cross appeals. 
Under the Federal Rules of Civil Procedure, rule 
75 (k), 28 U.S.C.A. following § 723c, where more 
than one appeal is taken to the same court from the 
same judgment, a single record on appeal should be 
prepared containing all the matter designated or 
agreed on by the parties, without duplication;^^ 
and, even under the former practice, the record set- 
tled on a former appeal could be made a part of the 


record and used on a second appeal in the same case, 
without a restatement of the case.^^ On a Consol¬ 
idated appeal from several judgments, a transcript 
containing only one of such judgments has been 
held erroneous where it violates a rule of court. 
Where a cause has been remanded by the appellate 
court for a new trial, and an appeal is taken from 
the judgment or decree rendered at such new trial, 
the transcript of the record need contain only that 
part of the proceedings which has taken place sub- 
sequent to the remandment of the cause.^5 

g. Anthentication and Certiflcation 

The transcript of the record must be authenticat- 
ed or certified, usually by the judge of the trial court, 
In the manner and form required by statute or rule 
of court. 

It is a general requirement that the transcript of 
the record on appeal, including matters contained 
therein, must be properly authenticated or certi¬ 
fied; otherwise it cannot be considered by the ap- 


180 . Practice xiiider coart mles 

(1) Appellate court rules, requir- 
ing: the record to contain all neces¬ 
sary papers and exhibits, apply only 
to printed or written documents, 
and, where it is Impossible to repro- 
duce such papers without great in- 
convenience, they can by a proper 
order be sent up in the original.— 
Stephenson v. National Bank of Win- 
ter Haven, •C.O.A.Fla., “39 F.2d 16— 
Krauss Bros. ‘Lumber €o. v. Mellon, 
C.C.AAla., 18 F.2d 359, certiorari 
granted 48 S.Ct. 35, 275 U.S. 513, 72 
li.Ed. 400, and reversed on other 
grounds 48 S.Ct. 358, 27’6 U.S, 386, 
72 'L.Ed. 620. amended 4'8 S.Ct. 527, 
72 «Lr.Ed. 1018, conformed to, CO.A., 
30 F.2d 901, certiorari denied 49 S. 
Ot 513, 279 U.S. 872, 73 L.Ed. 1008. 

(2) Such an order does not dis¬ 
pense with requirement that the pa¬ 
pers be copied in record, and a rec¬ 
ord merely referring to documents, 
filed in evidence or for identifica- 
tion, but not printed in record or or- 
dered sent up in original, violates 
such rules.—Stephenson v. National 
Bank of Winter Haven, C.‘C.A.Fl‘a., 39 
F.2d 16. 

(3) The judge Is not authorized to 
make an order incorporating original 
papers introduced in evidence in the 
record, instead of oopies, merely for 
the purpose of saving expense to the 
parties, nor unless in his opinion an 
inspection by the appellate court of 
the originals, as. dxstinguished from 
authenticated oopies, is either neces- 
sary or will be usefulor aidful in the 
<ieterminat|oti of the appeaL^—^Etova- 


giac Mfgr. Oo. V. Brennan & Co., C.C. 
Ky., 156 F. 2U. 

81. U.S.—MoLean v. Federal Land 
Bank of Omaha, C.C.A.Iowa, 130 F. 
2d 123—Drybrough v. Ware, C.C.A. 
Ky., 111 F.2d 548. 

Supplement to include omitted pro- 
ceedingfs of state probate court 
U.S.—'MdLean v. Federal iLand Bank 
of Omaha, supra. 

Kotlou for supplemental record de¬ 
nied 

Appellants' motion for supplemen¬ 
tal and corrected record, occasioned 
by a statement in appellees* brief 
to the effect that it was appellants’ 
duty to support appellants' motion 
for a determination of appellants’ 
rights under Issues framed by the 
pleadings by evidence and to incor¬ 
porate such evidence in the tran¬ 
script, would be denied, where there 
was no contention hy either side that 
such evidence had been introduced. 
—'Speer v. Rural Special School Dist. 
No. 50 of Norphlet, Union County, 
C.C.A.Ark., 100 F.2d 202. 

Supplementary transcript of omit- 
ted. evidence, under Equity Rules, 
rule 75.—^Williamson v. Chicago Mill 
& Lumber Corporation, C.C.A.Ark., 
59 F.2d 918, modifying, D.C., Wil- 
liamscn v. Chicago Mill & Lumber 
Co., 51 F.2d 551. 

Ameriding and correcting defects and 
omissions generally see infra sub- 
division i of this section. 

82. U.S.—Miller v. U. S., C.aA.Ill., 
117 F.2d 256, adopting 114 F.2d 
267, ireversing, D.C., 24 F.Supp. 958, 


certiorari denied 61 S.Ct. 1114, 313 
U.S. 591, 85 L.Ed. 1545. 

Fermitting record to staud after re- 
designatiou of conteuts 
Where Circuit court of appeals, on 
plaintiffs appeal reversed judgment 
dismissing the suit after vacation of 
judgment for plaintiff, and the gov- 
ernment then continued with its ap¬ 
peal from original judgment for 
plaintiff, court permitted the printed 
record presented in plaintiffs appeal 
to stand as a record on governmenfs 
appeal, after redesignation of Its 
contents and certiflcation by clerk 
of district court.—Miller v. U. S., su¬ 
pra. 

83. IJ.S.—Stennick v. Jones, C.C.A. 
Or., 282 F. 161. 

Becord certified by trial judgre in 

connection with appeal by defend- 
ants as against whom bili was dis- 
missed could be considered on plain- 
tifC's appeal.—^Aberly v. Craven 
County, N. C., C.C.A.N.C., 70 F.2d 52. 

A Circuit court of appeals could 
not make its own record for the 
hearing of a case on appeal by au- 
thorizing the withdrawal from its 
'files of the record on a former ap¬ 
peal, and permitting it to be reflled 
as a part of the record on a subse- 
quent appeal in the same case.— 
Merriman v. Chicago, X>. & V. R. Co., 
IU., 120 F. 240, 56 C.C.A. 536. 

84 . U.S.—Gutierrez v. Longpre, C.C. 
A-Puerto Rico, 84 F.2d 4*3. 

85. U.S.—Nashua & ‘L. R. Corp. v. 
Boston & L. R. Corp., Mass., 61 
F. 237, 9 ac.A. 468. 
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pellate court,*^ or the judgment will be affirmed.^'^ 
This authentication or certification applies to evi- 
dence made a part of the record,^^ and to papers 
included in, referred to, or annexed to the tran- 
script.^9 The authentication or certification usually 
should be made by the trial judge,^^ and not by the 
stenographer who reported the case,9^ except that a 
stenographer, who has been properly appointed or 
agreed on, may certify to the correctness of his 
transcript.92 

The authentication or certification must, in form 
and substance, be in conformity with the require- 
ments of the applicable statute or rule of court,^^ 
such as that the certificate should affirm that the 
transcript contains a full, true, and complete copy 
of ali of the proceedings,^^ although it is not nec- 


essary that the certificate should be framed in the 
exact language of the statute or rule.^^ 

h. Printing, Transmission, and Filing of Record 
in Appellate Court 

(1) Printing 

(2) Transmission and filing 
(1) Printing 

The part of the record to be printed, the manner 
of printing, and the supervision thereof, are controlled 
by the rules of the court to which the appeal is tak- 
en; but the type, paper, and dimensions of the print¬ 
ed matter must conform to the rules of the supreme 
court relating to records on appeal. 

Under the provisions of the Federal Rules of 
Civil Procedure, rule 75 (1), 28 U.S.C.A. following 
§ 723c, the rules of the circuit court of appeals to- 


86. U.S.—^Ma>’1ield v. ^tna {Life Ins. 
Co., C.C-A-Tex., 100 F.2d 199— 
Anderson v. Odisho, -C.iC.A. Cal., 90 
F.2d 299, certiorari denied 58 S.Ct 
4S, 302 U.S. 687, ■82 L.Ed. 530, re- 
hearingr denied 58 S.Ct. 137, 302 U. 
S. 776, 82 tL.Ed. '601—Barton v. Au¬ 
tomobile Ins. Co. of Hartford, 

Conn., C.CA.Mass., 63 F.2d 631, 

certiorari denied 53 S.Ct. 786, 289 
U.S. 755, 77 'L,Ed- 1499—Ncrth Riv¬ 
er Ins. Co. of New York v. Guar- 
anty State Bank of Farwell, C.C. 
A.Tex., 30 F.2d 881. 

E(ixiity B-nles, rules 75 (b), 77, re- 
quirinff authentication of record were 
enforced with strrctness necessary to 
effectuate their essential purpose.— 
Kelly V. U. S., Wash., 57 S.Ct. 3'35, 

300 U.S. 50, 81 'L.Ed. 507, reversing, 

C.C.A, '83 F.2d 783, rehearing denied 
84 F.2d 541, affirmingr, D.O., In re 
Carlisle Packing- Co., 12 F.Supp. 11, 
certiorari granted Kelly v. U. S., 57 
S.Ct. 42, 299 U.S. 528, 81 'L.Ed. 389, 
remanding cause, C.C.A., 90 F.2d 73, 
certiorari denied 58 S.Ct. 54, 302 

U.S. 730, 82 U.Ed. 564—Holland 
Banking Co. y. Continental Nat. Bank 
of Jackson County, Kansas City, Mo., 
U.C.Mo., 9 F.Supp. 988. 

ATit]ieiitica;fcioit or certification of Ibill 
of exceptions, under former prac- 
tice. 

U.S.—H. M. Byllesby & Co. v. Welch, 
C.C.A.-Mo., 82 F.2d 539—Barton v. 
Automobile Ins. Co. of Hartford, 
Conn., •C.C.AMass., 63 F.2d 631, 
certiorari denied 53 "S-Ct. 786, 2,89 

U. S. 755, 77 iL.Ed. 1499—McCuing 

V. Bovay, C.C.AArk., 60 F.2d 375— 
Osborn v. U. S., C.C.A.N.C., 50 F. 
2d 712—Groetzinger v. Woodley, C. 
C.AN.C., 17 F.2d 83—Chicago 
Great Western R. Co. v. 'Ue Valley, 
lowa, 288 F. ‘384, 147 C.C.A. 320, 
denying rehearing 227 F. 1016, 141 
C.C.A 664—Brown v. Cumberland 
Tei. & TeL Co., La., 221 F. 261, 
137 C.CA 206—Btinker Hili & S. | 


Min. & C. Co. V. Oberder, Idaho, 79 
F. 72-6, 25 C.C.A. 171. 

4 C.J. p 441 note 34. 

87- U.S.—Barton v. Automobile Ins. 
Co. of Hartford, Conn., CjC.A.Mass., 
63 P.2d 631, certiorari denied 53 
S.Ct. 786, 289 U.S. 755, 77 U.Ed. 
1499. 

88. U.S.—Trust Co. of Florida v. 
Gault, C.C.AFla., 69 P.2d 133— 
Brown V- Cumberland Telegraph & 
Telephone Co., «La., 221 F. 261, 137 
C.C.A -206. 

Testimony taken in open court, un¬ 
der Equity Rules, rules 46, 75, could 
not become certifiable part of rec¬ 
ord otherwise than by authentica¬ 
tion and filing under order of judge 
who heard i't, notwithstanding order 
allowing appeal provided that certi- 
fied copy of record, testimony in hsec 
verba, and other matters should be 
transmitted to Circuit court of ap¬ 
peals.—Trust Co. of Florida v. Gault, 
C.C.AFla., 69 F.2d 133. 

89. U.S.—Grand County v. King, 
Colo., 67 F. 94-5, 14 C,C,A. 421. 

90. U.S.—Trust Co. of Florida v. 

Gault, C.C.A.Fla., 69 F.2d 133— 
McCuing V. Bovay, C.C.A.Ark., 60 
F.2d 375—^North River Ins. Co. of 
New York v. Guaranty State Bank 
of Farwell, C.C.A.Tex., 30 F.2d 881. 
TTnder Pederal anles of Civil Pro¬ 
cedure, rule 75(g>, 28 U.S.C.A. fol¬ 
lowing § 723c, the transcript of 

the record, for the appellate court, 
is under the hand of the clertc of the 
district court and the seal of that 
court.—Sublette v. Servel, C.C.AArk., 
124 F.2d 510, 

Certification by clerk of court held 
proper 

U.S.—U. S. v. Hayes, C.C.AOkl., 20 
F.2d 873, certiorari denied River- 
side Oil & Refining Co. v. Cimarron 
River Oil Co., 48 S.Ct. 115, 275 U. 
S. 552, 72 Xi.Ed. 421, U. S. v. Cimar- 
fon River Oil Co., 48 S.Ct. 116, 275 
U.S. 555, 72 L.Ed. 423, and U. S. v. 
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Hayes, 48 S.Ct. 116, 275 U.S. 655, 
72 L.Ed. 423. 

91. U.S.—Trust Co. of Florida v. 
Gault, C.C.AFla., 69 F.2d 133— 
Copper River & N. W. Ry. Co. v. 
Reeder, Alaska, 2ll F. 280, 127 C. 
C.A. 648. 

92. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex. 
119 F.2d 721. 

93. U.S.—Pennsylvania Co. for Ins. 
on Lives & Granting Annuities v. 
Jacksonville, T. & K. W. R. Co., 
Fla., 55 F. 131, 5 C.C.A. 53. 

94. U.S.—Ruby v. Atkinson, Tex., 93 
F. 577, 35 C.C.A. 458—Meyer v., 
Mansur & Tebbetts Impl. Co., Tex., 
85 F. 874, 29 C.C.A. 465—Fennsyl- 
vania Co. for Ins. on Liv.es and 
Granting Annuities v. Jackson¬ 
ville, T. & K. W. R. Co., Fla., 55 F. 
131, 5 C.C.A. 53. 

If certificate fails to reclte that 
transcript is complete or shows by 
its recitals that it is incomplete, the 
certificate is insufficient.—Meyer v. 
Mansur & Tebbetts Impl. Co., Tex, 
85 F. 874, 29 C.C.A. 466. 

Certificate to bili of exceptions un-- 
der former practice. 

U.S.—^Roberts v. National Sav. Life- 
Ins. .Co., C.C.AArk., 75 F.2d 530— 
Baldwin v. Myers, C.C.A.Ark., 75 F. 
2d 529—U. S. V. Densmore, C.C.A. 
Cal., 58 F.2d 748, certiorari denied 
Densmore v. U.' S., 53 S.Ct. 24, 287 

U. S. 698, 77 L.Ed. 521—First Nat.- 
Bank of Council Bluffs, lowa v., 
Moore, Wash., 148 F. 953, 78 C.C. 
A. 581—Gulf, C. & S. F. R. Co. v. 
Washington, Ind.T., 49 F. 347, 1 
C.C.A. 286. 

95, U.S.—^Jacksonville, T. & K. W. 
R. Co. V. American Constr. Co., 
Fla., 57 F. 86, 6 C.C.A. 249—Penn- 
sylvania Co. for Ins. on Lives and 
Granting Annuities v. Jacksonville, 
T. & K. W. R. Co., Fla., 65 F. 13ll 
5 C.C.A. 53—M^ryland Casualty Co^ 

V. Beehe, C.C.AUtah, 54 F.2d 743,. 
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which the appeal is taken govern as to what part 
of the record shall be printed^® and the manner of 
the printing, and supervision thereof;^^ but the 
type, paper, and dimensions of the printed matter 
in the circuit court of appeals must conform to the 
rules of the supreme court relating to records on 
appeal to that court.^^ A question as to whether all 
matter transmitted to the appellate court is to be 
printed is for that court to decide and ordinarily 
a part of the record which has not been printed, as 
required by rule of court, should not be considered 
by the appellate court,i although the court may con- 
sider it, under special circumstances.^ According- 
ly, a failure to comply with the requirement as to 
the printing of the record will not necessarily en- 
tail the dismissal of the appeal without regard to 
the merits of the controversy.3 Additional time 
will not be granted appellant to comply with the re¬ 
quirement, as to printing where it appears that 
nothing would be gained by him except delay.** 


(2) Transmission and Filing 

The record on appeal should be transmitted to, 
and filed in, the appeliate court within the time pre- 
scribed therefor, or within a properly granted exten- 
sion thereof. A failure to file the record within the 
proper time does not invalidate the record, but 'mere- 
ly furnishes the basis for appropriate action by the 
appellate court. 

Under the provisions of the Federal Rules of Civ- 
il Procedure, rule 73 (g), 28 U.S.C.A. following 
§ 723c, the record on appeal must be filed with the 
appellate court within forty days from the date of 
the filing of notice of appeal,^ and not from the 
final date on which appellant could have given no¬ 
tice of appeal.® 

Extension of time for transmission and filing, 
The district court, under Federal Rules of Civil 
Procedure, rule 73 (g), may, in its discretion and 
with or without motion or notice, extend the time 
for filing the record on appeal,*^ provided its or¬ 


se. U.S.—^Westmoreland Asbestos 

Co. V. Johns-Manville Corporation, 

D.C.N.T., 1 F.R.D. 249. 

District court caamet interveue in 
dispute between parties as to matter 
to be printed.—^Westmoreland Asbes¬ 
tos Co. V. Johns-Manville Corpora¬ 
tion, supra. 

Parties caimot abrogate rule of 
■Circuit court of appeals as to what 
shall be printed in record in that 
court.—Cherry-Burrell Corporation v. 
Dairy & Creamery Equipment Co., C. 
C.A.Mo., 75 F.2d 60. 

37. Pormer practice 

(1) Under Act Febr. 13, 1911 c 47 § 
1, 28 U.S.C.A, § 865, which has been 
modified by Federal Rules of Civil 
Procedure, rule 75(1), appellant was 
entitled to have the record printed 
and was not obliged to let the clerk 
of court have it printed or supervise 
the printing- of it,* and a rule of 
court committingr the supervision of 
the printing to the clerk of court 
-could not be enforced where it ran 
counter to the statute.—In re King, 
C.C.A.Ala., 73 F.2d 175. 

(2) This statute did not affect the 
Power of the supreme court to regu¬ 
late a district court as to the manner 
of making up and printing the record 
.on an appeal to a Circuit court of ap¬ 
peals.—Barber Asphalt Paving Co. v. 
Standard Asphalt & Rubber Co., 111., 
48 S.Ct. 183, 275 U.S. 372, 72 L.Ed. 
318, reversing, C.C.A., 16 F.2d 751, 
certiorari granted 47 S.Ct. 576, 274 
U.S. 728, 71 L.Ed. 1316. 

(3) Appellanfs statement should 
be printed as supplemental tran- 
-script.—-Sommer v. Rotary Lift Co., 
C.C.A.Cal., 66 P.2d 809. 

98. Act Pebr. 13, 1911 c 47, § 1, 28 
'D.S.C.A. § 8i®5, requiring printed 

.transcript oh appeal to Circuit court 


of appeals in conformity with su¬ 
preme court rules applied to every 
kind of action or suit where such re- 
view was sought.—^Hursh v. Killits, 
C,C.A.Cal., 58 F.2d 903, certiorari de- 
nied 53 S.Ct. 89, 287 U.S, 640, 77 L. 
Ed. 554. 

99. U.S.—Treasure Imports v. Henry 
Amdur & Sons, C.C.A.N.T., 127 F. 
2d 3, affirming, D.C., 40 F.Supp. 
880. 

1. U.S.—Sampsell v. Anches, C.C.A. 
Wash., 108 P.2d 945. 

Exhibits, although a part of the 
record in the Circuit court of ap¬ 
peals, should not be considered by 
that court where they were not print¬ 
ed in accordance with that court's 
rules providing that if not printed 
exhibits should not be considered.— 
Sampsell v. Anches, supra. 

2. U.S.—Sampsell v. Anches, supra. 
Matter of discretion 

Where parties to appeal transmit 
as physical exhibits matters capable 
of reproduction in printed record, 
failure to include such in printed 
record or to obtain order suspending 
rule as to printing makes them no 
part of record which reviewing court 
is compelled to consider, but it is 
matter of pure discretion whether 
court will consider such unprinted, 
although transmitted, matters.— 
Cherry-Burrell Corporation v, Dairy 
& Creamery Equipment Co., C.C.A, 
Mo., 75 F.2d 60. 

3. U.S-—Suzuki V. Higgins, Mont., 
187 F. 603, 109 C.C.A. 433—Matsu- 
mura v. Higgins, Mont., 187 F. 601, 
109 C.C.A. 431. 

4 C.J. p 468 note 91 [c] (1). 

AppellaxLts’ failttre to print snpple- 
mentai transcripta sent up by appel- 
lee does not entitle appellee to dis- 
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missal of appeal, where no question 
of sufBciency of evidence has been 
properly raised and proceedings as 
printed by appellants do not warrant 
a reversal.—Baten v. Kirby Lumber 
Corporation, C.C.A.Tex., 103 F.2d 272. 

Where there is no apparent merit 
in appeal to warrant waiving the 
rule of court requiring printing of 
the record, appellee’s motion to dis- 
miss the appeal may be sustained.— 
Richardson v. Metropolitan Life Ins. 
Co., C.C.A.La., 109 F.2d 339, dismiss- 
ing appeal, D.C., Metropolitan Life 
Ins. Co. V. Richardson, 27 F.Supp. 
791. 

4, U.S.—Suzuki v. Higgins, Mont., 
187 P. 603, 109 C.C.A. 433—Matsu- 
mura v. Higgins, Mont., 187 P, 601, 
109 C.C.A. 431. 

5. U.S.—Bluford v. Canada, D.C.Mo., 
1 P.R.D. 567. 

"^Date,” in rule that record on ap¬ 
peal shall be filed with appellate 
court within forty days from date of 
notice of appeal, does not refer to 
date line in such notice, but to date 
or time when notice was filed.—In re 
Guanajuato Reduction & Mines Co., 
U.C.N.J., 29 F.Supp. 789. 

Time under former rules 
U.S.—Parmers’ Sav. Bank of Grimes, 
lowa, V. Allen, C.C.A.Iowa, 41 P,2d 
208—Jackson v. Norris, C.C.A.Tex., 
37 F.2d 511, certiorari denied 50 S. 
Ct. 462, 281 U.S. 763, 74 L.Ed. 1171. 
e. U.S.—Bluford V. Canada, D.C.Mo., 
1 F.R.D. 667. 

7. U.S.—^Ainsworth v. Gill Glass & 
Fixture Co., C.C.A.Pa, 104 P.2d 83. 

Authority of another judge to eoctend 
time 

(1) A judge of another district 
holding court for the resident judge 
may make an order in a case previ- 
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der for extension is made before the expiration of 
the period for filing as originally prescribed, or as 
extended by a previous order;^ except that, by rea- 
son of the general authority conferred by Federal 
Rui es of CiviI Procedure, rule 6 (b), to enlarge the 
period of time fixed by the rules for doing acts re- 
quired to be done by litigants, the court may, on 
motion after notice to appellee, permit the record to 
be filed after the prescribed or extended period, if 
the failure to file it within such period is shown to 
the satis faction of the court to be the resuit of ex- 
cusable neglect.^ In no event, however, can the dis- 
trict court extend the time to a day more than nine- 
ty days from the date of the first notice of appeal.^® 

Extension beyond the ninety-day period is with¬ 
in the province of the circuit court of appeals where 
it is in the interest of justice to make such an exten¬ 
sion,the motion for the extension is made within 
a previous extension period, ^nd the reasons for 


the extension are manifestly meritorious.i^ Such 
an extension of the period of time for filing the rec¬ 
ord in the appellate court may be made by the Cir¬ 
cuit court of appeals as a whole,^^ and cannot be 
made by a singie judge, except tentatively for the 
court and subject to its approvah^^ An irregulari- 
ty in this respect may be overlooked by the court,. 
in its discretion, if the reasons for a further exten¬ 
sion are meritorious and such extension will not 
prejudice appellee.^^ 

Effect of failure to file in time, By virtue of the 
provision of Federal Rules of Civil Procedure, rule 
73 (a), to the effect that the failure of appellant to- 
take any of the further steps, after the filing of a 
notice of appeal, does not affect the validity of the 
appeal, a failure of appellant, under rule 73 (g), to* 
file his record in time does not invalidate his ap¬ 
peal, but merely furnishes the basis for such action 
as the appellate court may deem appropriate.!*^ Ac- 


ously tried by the resident judge ex- 
tending the time for filing the rec¬ 
ord, the citation for which had been 
signed by the resident judge.—^Hall 
V. McKinnon, Alaska, 193 F. 572, 113 
C.C.A. 440. 

(2) Judge of supreme court of 
Puerto Rico appointed by president 
and authorized to perform all duties 
of regular judge of United States 
district court for Puerto Rico was 
held authorized, in absence of judge 
of district court, to extend time of 
filing of transcript of record in Cir¬ 
cuit court of appeals, notwithstand- 
ing that he was not judge who 
signed citation as required by rule of 
Circuit court of appeals, since such 
rule must yield to act of congress. 
—Despiau v. U. S. Casualty Co., C.C.A. 
Puerto Rico, 87 P.2d 270. 

(3) Chief justice of supreme court 
of Puerto Rico having signed cita¬ 
tion of appeal, another justice, even 
though acting chief justice, was un- 
authorized under court rule to extend 
time for filing transcript.—Gutierrez 
V. Longpre, C.C.A.Puerto Rico, 84 F. 
2d 43. 

8- U.S.—^Mutual Benefit Health & 
Accident Ass’n v. Snyder, C.C.A. 
Cal., 109 F.2d 469—Ainsworth v. 
Gill Glass & Fixture Co., C.C.A. 
Pa., 104 P.2d 83—Bluford v. Cana- 
da, D.C.Mo., 1 F.R:d. 567. 

Baquest for extension of time 
within which to file record on ap¬ 
peal must be made within forty days 
from date of filing notice of appeal, 
in absence of previous extension of 
time, and hence motion for extension 
forty-nine days after filing notice of 
appeal, although less than forty 
days after expiration of time orig¬ 
inally available for filing notice of 
appeal, is too late.—Bluford v. Can- 
ada, supra. 


TTnder former practice or rules 

(1) Same rule as stated in text ap- 
plied.—Rills* Heirs v. A. Wilberfs 
Sons Lumber & Shingle Co., C.C.A. 
La., 95 P.2d 289—Gutierrez v. Long¬ 
pre, C.C.A.Puerto Rico, 84 F.2d 43— 
West V. Irwin, 111., 54 F. 419, 4 C.C.A. 
401. 

(2) Extension held valid if applied 
for within the proper period, even 
though not granted until after the 
expiration of such period.—Candal 
De Lopez v. Sociedad Espanola de 
Auxilio Mutuo y Beneficencia, C.C.A. 
Puerto Rico, 45 F.2d 331. 

9. U.S.—^Ainsworth v. Gill Glass & 
Fixture Co., C.C.A,Pa., 104 F.2d 83. 

10. U.S.—^Ainsworth v. Gill Glass & 
Fixture Co., supra—^U. S. ex rei. 
Sheehan v. Lawes, D.C.N.Y., 1 F. 
R.D. 731. 

Pormer practice, under Cir.Ct.App. 
Rules, rules 14, 16 of fifth circuit, 
authorizing trial judge to extend 
time for filing an additional sixty 
days.—Rills* Heirs v. A. Wilberfs 
Sons Lumber & Shingle Co., C.C.A. 
La,, 95 F.2d 289. 

11. U.S.—Brennan v. United Fruit 
Co.. C.C.A.La., 108 F.2d 710—Ains¬ 
worth V. Gill Glass & Fixture Co., 
C.C.APa., 104 F.2d 83. 

TTuder former rules 
U.S.—Gutierrez v. Longpre, C.C.A. 
Puerto Rico, 84 F.2d 43—Gangler 
V. Rice, C.C.A., 33 P.2d 119—Sel- 
way V. Fourth Nat. Bank, C.C.A. 
Ohio, 283 F. 783. 

12. U.S.—Brennan v. United Fruit 
Co., C.C.A.La., 108 F.2d 710. 

TTnder former simila,r rules of 

couxty subsequen-t extension after ex¬ 
piration of prior extension, was yoid- 
able.—Rills’ Heirs v, A. Wilberfs i 
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Sons Lumber & Shingle Co., C.C.A> 
La., 95 F.2d 289. 

13. U.S.—Brennan v. United Fruit 
Co., C.C.A.La, 108 F.2d 710. 

14. U.S.—Cowden v. Addis, C.C.A. 
Tex., 55 P.2d 230. 

15. U.S.—Brennan v. United Fruit 
Co., C.C.A.La., 108 F.2d 710. 

Same rule applied under prior rule 
of court 

U. S.—Rills' Heirs v. A. Wilberfs 
Sons Lumber & Shingle Co., C.C.A. 
La., 95 P.2d 289—Cowden v. Addis, 
C.C.A.Tex., 55 F.2d 230. 

16. U.S.—Brennan v. United Fruit 
Co., C.C.A.La., 108 F.2d 710—Rills” 
Heirs v. A. Wilberfs Sons Lumber 
& Shingle Co., C.C.A.La, 96 F.2d 
289. 

17. U.S.—Miller v. U. S.. C.C.A.Ill., 
117 F.2d 256, adopting 114 F.2d 267, 
reversing, D.C., 24 F.Supp. 968, cer¬ 
tiorari denied 61 S.Ct. 1114, 313: 

U. S. 591, 85 L.Ed. 1645—^Ainsworth 

V, Gill Glass & Fixture Co., C.C.A.. 
Pa, 104 F.2d 83. 

Mandatory requirement of the rule 
concerning time within which record 
on appeal must be filed is alleviated 
by tbe provision of the same rule 
which renders, failure to comply 
therewith ponjurisdictional.—Miller 

V. U. S,^ C.C.A.I11., 117 F.2d 256, 
adopting 114 F.2d 267, reversing, D. 
C., 24 F.Supp. 958, certiorari denied 
61 S.Ct. 1114, 313 U.S. 591, 85 L.Ed. 
1545. 

Same under former court rule 

U.S.—U. s. V. Kieling, C.C.A.Or., 68 
F.2d 163—Gangler v. Rice, C.C.A.,. 
33 P.2d 119. . 

G-rantiug leave to file nunc pro tunc 
U.S.—^Ainsworth v. Gill Glass & Fix¬ 
ture Co., C,C.A.Pa, 104 B^.^d 83. 
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cordingly, notwithstanding the record has not been 
filed within the prescribed or extended time, under 
rule 73 (g) as well as under former similar rules of 
court, the Circuit court of appeals, in its discretion, 
may consider the appeal,^^ a.nd may refuse to dis- 
miss the appeal on this ground,^^ particularly where 
the failure to file the record within the proper time 
is excusable,^® or where, before the motion to dis- 
miss is filed and notice thereof is given, the record 
has been actually filed.2l On the other hand, if it 
appears that the failure to file the record within the 
proper time was not due to any fault on the part of 
appellee and appellee was without other excuse, the 
court may, and ordinarily should, dismiss the ap- 
peal.^^ 

i. Defects, Objections, Amendments, and Oor- 
rections 

(1) Effect of defects or omissions 


(2) Amendment and correction 

(3) Waiver and cure of defects or ob¬ 

jections, and striking out 

(4) Certiorari or other proceeding to 

bring up record 

(1) Effect of Defects or Omissions 

Defects or omissions in the record on appeal may 
constitute ground for dismissing the appeal, affirm- 
ing the Judgment, or the taking of other action by 
the appellate court. Immaterial defects or omissions 
are not fatal. 

If the record on appeal is so imperfect, by rea- 
son of defects and omissions therein, that the ques- 
tions involved and the rights of the parties cannot 
properly be determined, the appeal may be dis- 
missed,23 or, according to the decisions on the 


18. U.S.—Johnson v. Wilson, C.C.A. | 
Nev., 118 F.2d 657—^Ainsworth v. 
Gill Glass & Fixture Co., C.C.A. 
Pa., 104 F.2d 83—Wharton v. 
Shenandoah Pub. House, C.C.A.Va., 
101 F.2d 310—Witte v. Franklin 
Pire Ins. Co. of Philadelphia, C.C.A. 
Mo., 46 P.2d 894, appeal dismissed 
50 F.2d 1087. 

Where record preseiits stron^Tly 
argtiable claim of error, and delay 
beyond time allowable by district 
court is not shown to have preju- 
diced appellee, court will entertain 
appeal.—Johnson v. Wilson, C.C.A. 
Nev., 118 P.2d 557. 

Expiration of term 

Where the time for filing: a retum 
to an appeal has expired without 
valid extension, but the return is ac¬ 
tually filed or tendered for filingr 
shortly thereafter, the Circuit court 
of appeals has power to make a 
retroactive extension of time for fil¬ 
ing the return, and will do so unless 
there is reason to the contrary and 
the court is not deprived of jurisdic- 
tion to allow the return to he filed a 
few days after the expiration of the 
time therefor, and to entertain the 
appeal, because the term to which 
the appeal was returnable has ex¬ 
pired.—Moran v. Peck, C.C.A.Ohlo, 
294 F. 80. 

19. U.S.—^National Surety Corpora¬ 
tion V. Williams, C.C.A.Ark„ 110 F. 
2d 873, certiorari denied Williams 
V. National Surety Corporation, 61 
S.Ct. 40, 311 U.S. 674, 85 L.Ed. 
433—Leimer v. State Mut. Life As- 
sur. Co. of Worcester, Mass., C.C.A. 
Mo., 106 F.2d 793, reversed on oth¬ 
er grounds 107 F.2d 1003—Century 
Building & Loan Ass’n v. Wicker- 
sham, C.C.A.Tex., 76 F.2d 812— 
Love V. Busch, Tex., 142 F. ,429, 73 
C.C.A. 546—Gilman v. Fernald, 
lowa, 141 F. 940, 72 C.C.A. 666. 


Eefnsal of motion to dismiss with- 
otLt pr e judice to renewal 
U.S.—Leimer v. State Mut. Life As- 
sur. Co. of Worcester, Mass., C.C.A. 
Mo., 106 F.2d 793, reversed on oth¬ 
er grounds 107 F.2d 1003. 

20. U.S.—^Mutual Benefit Health & 
Accident Ass'n v. Snyder, C.C.A. 
Cal., 109 F.2d 469—^Wharton v. 
Shenandoah Pub. House, C.C.A.Va., 
101 F.2d 310—Grafton v. Meikle- 
ham, Ga., 246 F. 737, 159 C.C.A. 
39, reversing, D.C., In re Meikle- 
ham, 236 F. 401, and certiorari de¬ 
nied Meikleham v. Grafton, 88 S. 
Ct. 334, 246 U.S. 665, 62 L.Ed. 929. 

Excuses held sufiLclent 

(1) Courfs delay in approving rec¬ 
ord.—^Woodbury v. Andrew Jergens 
Co., C.C.A.N.T., 61 F.2d 736, certio¬ 
rari denied Berenson v. Woodbury, 53 
S.Ct. 659, 289 U.S. 740, 77 L.Ed. 1487. 

(2) Illness of attomey.—Smlth v. 
Collins, C.C.A., 12 F.2d 267. 

(3) Where appellant, following the 
established practice, permitted the 
clerk to assume responsibility for 
printing the record and procuring 
any necessary extensions of time for 
the return, and the clerk inadver- 
tently failed to sign and send up a 
copy of the record within the time 
allowed for the retum, a short delay 
was excusable.—Moran v. Peck, C.C. 
A.Ohio. 294 F. 80. 

21. U.S.—^Witte V. Franklin Firelns. 
Co. of Philadelphia, C.C.A.Mo., 46 
F.2d 894, appeal dismissed 50 F.2d 
1087. 

4 C.J. p. 472 note 15 [a]. 

22^ U.S.—Morrow v. Wood, C.C.A. 
Miss., 126 F.2d 1021—Lopata v. 
Handler, C.C.A.Okl., 121 F.2d 938, 
dismissing appeal, D.O., 37 F.Supp. 
871—^Ainsworth v. Gill Glass & 
Fixture Co., C.C.A.Pa., 10-4 F.2d 83 
—;Wendel v. HofCman, C.C.A-N-J., 


104 F.2d 66, dismissing appeal, D. 
C., 24 F.Supp. 63—In re Norcor 
Mfg. Co., C.C.A.Wis., 97 F.2d 208— 
Rills' Heirs v. A. Wilbert's Sons 
Lumber & Shingle Co., C.C.A.La., 95 
F.2d 289—Stebbins v. Frigidaire 
Corporation, C.C.A.Mich., 85 F.2d 
915—McKee v. Great Lakes Pipe 
Line Co., C.C.A.MO., 79 F.2d 384—U. 
S. V, Howard, C.C.A.Tex., 73 F.2d 
980—U. S. V. Mosley, C.C.A.Miss., 68 
F.2d 372—Cowden v. Addis, C.C.A. 
Tex., 55 P.2d 230—Lafayette L>e- 
velopment Co. v. Biecker, C.C.A. 
Fla., 45 F.2d 165—U. S. v. Thack- 
er, C.C.A.Tex., 44 F.2d 789—Jack- 
son V. Norris, C.C.A.Tex., 37 F.2d 
511, certiorari denied 50 'S.Ct 462, 
281 U.S. 763, 74 L.Ed. 1171—Wong 
Sang V. 'U. S., 'Mass., 144 F. 968, 
75 C.C.A. -383—Chamberlain 
Transp. Co. v. South Pier Ooal Co., 
111., 126 F 165, 61 C.C.A. 109. 

4 C.J. p 470 note 7[b]. 

Excuses held iusufficleut 

(1) Inability to ‘procure funds 
earlier in order to print record.— 
Cowden v. Addis, C.C.A.Tex., 55 F. 
2d 230. 

(2) Extension of time for filing 
bili of exceptions, under former prac¬ 
tice.—U. S. V. Mosley, C.C.A.Miss., 
6'8 F.-2d 3-72. 

(3) Befusal of clerk of district 
court to deliver record, since steps 
could be taken to compel him to do 
so.—Mayer v. Hickey, C.-C.A.Tex., 67 
P.2d 489. 

23. U.S.—Urybrough v. Ware, C.C.A. 
Ky., 111 F.2d 548—Massachusetts 
Bonding & Insurance Co. v. Pre- 
ferred Automobile Ins. Co., C.C.A. 
Mich., 110 F.2d 764—-Cavagnaro v. 
Latimer, C.-C.A-N.J., 50 P.2d 898— 
Wade V. Leach, C.C.A.Ga., 2 F.2d 
367—^Kansas v. Merriwether, Kan., 
171 F. ‘39, 96 C.C.A. 281. 
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question, the jtidgment below may be affirnied,^^ 
aJthoiig-h in a proper case an opportunity may be 
afforded to correct the defects,^^ or the appellate 
court may remand the cause,26 or reverse the judg- 
ment where the record fails to show facts essen- 
tial to a proper decision of the case by the appel¬ 
late court.^'^ The power of dismissal of the ap- 
peal, however, generally shouid not be exercised un- 
less the defect or omission arose from appellantes 
negligence or indifference,28 and where, in case of 
an omission, good faith is shown, appellee may be 
directed to designate such additional papers, docu- 


ments, and proof used on the hearing below as he 
deems necessary to a proper presentation of the 
case, and appellant may be ordered to file the same 
as a part of the record under penalty of a dismiss¬ 
al of the appeal.^^ 

Imnmterial defects or omissions. If the appeal 
record contains ali that is necessary to present the 
questions to be reviewed and for their determina- 
tion, immaterial defects or omissions are not fa- 
tal,^® and do not require or warrant a dismissal 'of 
the appeal.s^ An appeal will not be dismissed for 
insufficiency of the transcript where the records 


Dismissal lield warrauted 

(1) For failure to include In print- 
ed appendix any of the evidence pro- 
duced by appellee.—^Hornin v. Mont- 
g-omery Ward & Co., CC.A.Pa., 120 

F. 2d 500. 

(2) For failure to set forth evi¬ 
dence in condensed and narrative 
form.—U. S. V. Dunaway, •C.C.A.Fla., 
64 F.2d 535—U. S. v. Howard, C.C 
A-Fla., 64 F.2d SSS—Hughes v. !Lod- 
wick Lfumher €o., C.C.A.Tex., 41 F. 
2d 225. 

(3) For failure properly to authen- 
ticate or certify the transcript.— 
Meyer v. Mansur & Tebbetts Im- 
plement Co., Tex., 85 P. 874, 29 C.C. 
A. 465. 

(4) Where record failed to show 
that appellant had ever served or 
filed a designation of the record, or 
proceedings and evidence in the court 
below to be contained in the record 
on appeal, and had not filed in the 
Circuit court of appeais any state- 
ment of points to be relied on, and 
where record filed contained nothing 
to indicate that trial court had erred 
in any respect.—ILeimer v. State Mut 
Life Assur. Co. of Worcester, Mass., 

G. C.A.Mo., 107 F.2d 1003, reversing, 
106 F.2d 793. 

Failure to file proper bili of excei)- 
tions as ground for aflirmance or 
dismissal under former practice 
see supra subdivision c of this sec- 
tion. 

24. TJ.S.—Yim Kim (Lau v. U. S., C. 
C.A.Hawaii, 53 F.2d 638, reversed 
on other grounds 52 S.Ot. 508, 286 

U. S. 531, 76 'L.Ed. 1272, conformed 

to, C.C.A., 63 F.2d 377—Chang 

Ohow V. U. S., iC.C.A.Hawari, '53 F. 
2d 637, reversed on other grounds 
'52 S.Ot. 509, 286 U.S. 530, 76 L.Ed. 
1272, conformed to, C.C.A., 6’3 P.2d 
375—Hard & Rand v. Blston Coifee 
Co.; C.C.A..MO., 41 F.2<i 625~ariffin 

V. Allen, Mo., 207 F. 61, 124 C.C.A. 
621—Lincoln Sav. Bank & 'Safe-De- 
posit Co. V, Allen, Neb., 82 F. 148, 27 
C.C.A. 87. 

Afflrmaace and not dismissal is 
proper where the record does not con- 
tain the evidence necessary -to a de- 
termination of the questions raised. 


—Bank of Eureka v. Partington, C.C. 
A,Cal., 91 P.2d 587. 

25. U.S.—'Merriman v. Chicago, D, & 
V. R. Co., I11-, 120 F. 240, C.C.A. 
536. 

Zncorporation of evidence 

Appellant, stating the evidence in 
the transcript in accordance with the 
prevailing practice of the Circuit, is 
entitled to a further opportunity 
properly to incorporate the evidence 
into the record; but an order grant- 
ing a rehearing and leave to with- 
draw the transcript for thirty days 
does not constitute such an opportu¬ 
nity.—‘Pairbanbs Morse & Co. v. 
American Valve & Meter Co., IlL, 48 
S.Ct. 317, 276 U.S. 305, 72 'L.Ed. 584, 
reversing, C.C.A., 18 F.2d 716, cer- 
! tiorari granted 47 S.Ot. 770, '274 U.S. 
735, 71 (L.Ed. 1336. 

! 

Jnrisdictional amonnt 
Failure of the record to Show that 
the jurisdictional amount is in con- 
troversy may be disregarded when 
first raised on appeal, if it appeani 
probable that the defect could be 
remodied iby amendment.—^Fuller v. 
Montague, Tenn., 59 F. r214, !8 C.C.A. 
100 . 

Amendment and correction generally 
see infra subdivision i (2) of this 
section. 

2a. U.S.—^Drybrough v. Ware, C.C. 
A.Ky., 111 F.2d 548—Kelly v. Cen¬ 
tral Hanover Bank & Trust Co., C. 
C.A.Isr.Y., 85 F,2d 61, remanding 
case, D.C., 14 F.Supp. 346, and 11 
F.Supp. 497. 

27. U.S.—^Kelly v. Central Hanover 
Bank & Trust Co., C.C.A.N.Y., 85 
F.2d 61, remanding case X).C., 14 F. 
Supp. 346 and 11 F.Supp. 497— 
Pulasfci-Lonoke Brainage Dist. v. 
Missouri Pac. R. Co., C.C.A.Ark., 47 
F.2d 1085, reversing 44 P.2d 89'9— 
Hewitt V. Equitable Life Assur. 
Soc. of the U. S., O.C.A.Wash., 8 F. 
2d 706—Standard Computing Scale 
Co. V. Computing Scale Co., Mich., 
145 F. 627, 76 C.C.A. 384—Barber 
V. Coit, Ohio, 118 P. 272, 55 C.C. 
A. 145. 

28. U.S.—^Drybrough v. Ware, C.C.A. 
Ky., 111 P.2d 54‘8—iKansas v. Mer- 
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riwether, Kan., 171 F. 39, '96 C.C.A. 
281. 

Dismissal not warranted 

(1) For defect as to time of filing 
designation of dontents of record.— 
Yager^ 'v. Liberty Royalties Corpora¬ 
tion, C.C.A.Okl., 123 F.2d 44. 

(2) For failure to incorporate in 
record transcript of all of testimo- 
ny.—^Hormann v. Northern Truat Co., 
C.C.A.Ill., 114 P.2d 118, certidrari 
denied 61 'S.Ct. 394, two cases, '311 U. 
S. 713, 85 L.Ed. 464. 

Appeal in forma pauperis under 
statute is not dismissable for appel- 
lants’ failure to furnish and use re- 
porter's transcript under federal rule, 
where stenographer who reported tri¬ 
al would not, and could not be com— 
pelled to, make and furnish tran¬ 
script free, and appellants were un- 
able to pay for it.—Middleton v. 
Hartford Accident & Indemnity Co., 
C.C.A.Tex., 119 p.2d 721. 

28- U.S.—Drybrough v. Ware, C.C.A. 
Ky., 111 F.2d 548 —Kansas v. Mer- 
riwether, Kan., 171 P. 89, 9'6 C.C.A. 
281. 

30. U.S.—Kansas City Terminal Ry. 
Co. V. Central Union Trust Co. of 
New York, C.C.A.Mo., 28 F.2d 177, 
modifying, D.C., Central Union. 
Trust Co. of New York v. Missouri, 
K. & T. Ry. Oo., 28 P.2d 176, and’ 
aifirming North American Co. v* 
St. Louis & S. F. R. Co., 28 F.2d 
174, certiorari dehied Kansas City 
Terminal Ry. Co. v. Central Union 
Trust Co. of New York, 49 S.Ct, 
179, -278 U.S. 655, 73 L.Ed. '564. 

31. U.S.—Yager v. Liberty Royal¬ 
ties Corporation, C.C.A.Okl., 123 F. 
i2d 44—M. & M. Transp. Co. v. 
Cochran, C.C.A.R.I., 100 P.2d 207— 
In re Windsor 'Square Develop- 
ment, C.‘C.A.Ariz., 91 F,2d 493— 
GafCney v. U. S., C.C.A.Pa., 89 F, 
2d 996—Robinson v. U. S., C.C.A. 
Tex., 84 F.2d 885—In re Wilson. C. 
C.A.II1., 16 'F.3d 177—Cunningham 
V. German Ins. Bank, Ky., 103 F. 
932, 43 C.C.A. 377—Nashua & L. R. 
Corp. V. Boston & L. R. Corp.,. 
Mass., 61 P. 237, 9 C.C.A. 468. 
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were burned while the case was pending below, and 
the transcript contains all the subsequent proceed- 
ings and as much of the prior record as has been 
reestablished, and no appellant is to biame for not 
fiilly reestablishing the record.^^ 

Inchision of immaterial matter. The inclusion of 
immaterial matter in the record on appeal is not 
necessarily fatal, and ordinarily the appellate court 
may disregard it or strike it out,^^ although the 
costs incident to including such matter may be taxed 
against the party preparing and presenting the rec- 
ord.^^ 

(2) Amendment and Correction 
Defects or omissioris, not of a jurisdictional char¬ 
acter, in a record on appeal may be corrected by 
amendment by stipulation of the parties or by the 
lower court, or the amendment or correction may be 
ordered by the appellate court. 

Defects or errors in the transcript of the record 
on appeal, unless they are of a jurisdictional char¬ 
acter,^^ are as a rule amendable, in the discretion 
of the court 6 but a motion for an amendment 
will be denied where movant shows no reason why 
the defect or omission could not have been present- 
ed to, and corrected in, the lower court.^'^ 

Under the Federal Rules of Civil Procedure, rule 
75 (h), 28 U.S.C.A. following § 723c, the parties 


may by stipulation correct a material omission or 
misstatement in the record.^^ 

Jurisdiction of lower courf. Under the Federal 
Rules of Civil Procedure, rule 75 (h), 28 U.S.C.A. 
following § 723c, the district court has power only 
to correct and settle the record on appeal when a 
'difference arises between the parties as to what oc- 
curred in the district court, so that the record may 
conform to the truth;^^ and, if anything material to 
either party is omitted from the record by error or 
accident or is misstated therein, the district court 
may direct that the omission or misstatement be cor¬ 
rected, either before or after the record is trans- 
mitted to the appellate court.^^ This power of the 
district court extends only to the correction of mis- 
statements or actual omissions in the record it 
has no power to exclude from the record any mat¬ 
ter occurring below which a party thinks should 
properly be in it,^^ or to add, or cause to be add- 
ed, matter which did not occur in the lower court.'^^ 

Jurisdiction of appellate court. Under the Fed¬ 
eral Rules of Civil Procedure, rule 75 (h), 28 U.S. 
C.A. following § 723c, the circuit court of appeals 
has power to correct the record only as to what 
occurred in the district court,and not to add to 
the record matter which never occurred in the court 


32. ‘U.S.—^Cutting V. Tavares, O. & 
A. R. €o., 'Fla., 61 F. 150, 9 C.C.A. 

40. 

33. U.S.—Tuttle V. Claflin, N.T., 88 
F. 122, 31 C.C.A. 419. 

Not grouud for re ver sal 

U.S.—West V. East 'Coa.st Cedar Co., 
N.C., 11'3 F. 7'37, '51 C.C.A. 411. 

34. U.S.—Treasure Imports v. Hen- 
ry Amdur & Sons, C.C.A.N.Y., 127 
F.2d 3. afflrming, U.C., 40 F.Supp. 
880—Missouri-Kansas Pipe ILine 
Co. V. U. S., C.C.A.JDel., 108 F.2d 
'614, 'dismissing appeals, D.C., U. S. 
V. Columbia Ga® & Electric Corpo¬ 
ration, 27 F.Supp. 116 and -28 F. 
Supp. 168, certiorari denied Mis¬ 
souri-Kansas Pi'pe 'Line Co. v. Co¬ 
lumbia Gas & Electric Corporation, 
60 .S.Ct. 887, <two cases, 309 U.S. 
687, 84 L.Ed. 1030—^U. -S. v. How- 
ard, C.C.A.Fla., 64 P.2d 533—Coxe 
V. Peck-Williamson Heating & Ven- 
tilating Co., C.C.A.Ala., 208 F. 40'9 
—In re Sullivan, D.C.N.T., 2 F.R. 
U. 2-38. 

35- U.S.—-Copland v. Waldron, 
Wash., 133 F. 217, 66 C.C.A 271. 

36. U.S.—Huglin v. H. M. Byllesby 
& Co., C.C.AIowa, 72 F.2d 341— 
Kaw Valley Drainage Dist. v. Un¬ 
ion R. Co., Kan., 163 F. 8'36, 90 C. 
C.A '320—Brock v. Fuller Lumber 
Co., Mass., '153 F. 272, 'SZ C.C.A 
402. 


AmexLdmexLt not ctiring defect re- 
fused 

U.S.—Snead v. 'Little Cahaba Coal 
Co., Ala., 53 F.2d 560, dismissing 
appeal, D.C., Little Cahaba Coal Co. 
V. Snead, 35 F.2d 31. 

Denial of opportunity to amend as 
abuse of discretion 
U.S.—Kelly v. U. S., Wash., 57 S.Ct. 
335, >300 U.S. 50, ,81 L.Ed. '507, re- 
versing, C.C.A., 83 F.2d 78-3, re- 
hearing denied 84 F.2d 541, affirm- 
ing, D.C., In re Carlisle Packing 
Co., 12 F.Supp. 11, certiorari grant- 
ed Kelly v. U. 'S., '57 S.Ct. 42, 299 
U.S. 528, 81 L.Ed. 389, remanding 
cause, C.C.A, 90 F.2d 7‘3, certiorari 
denied 58 S.Ct. 54, 302 U.S. 7'30, 82 
L.Ed. 564. 

37. U.S.—Hackner v. -Morgan, C.C. 
AN.Y., 1'30 F.2d 300, affirming, U. 
C., Eastman v. Morgan, 43 F.Supp. 
637. 

38. Pormer practice 

Printe'd transcript on appeal after 
directed verdict could not be amend- 
ed by stipulation showing grounds on 
which trial court directed verdict— 
Falvey v. Coats, C.C.AArk., 47 F.2d 
856. 

39. U.S.—^Treasure Imports v. Hen- 
ry Amdur & 8 * 003 , C.C.A.N.Y., 127 
P.2d 3, affirming, D.C., 40 F.Supp. 
880—Middleton v. Hartford Acci¬ 
dent & Indemnity Co., C.C.ATex., 
119 F.2d 721—Kennedy v. U. S., C. 
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C. A, 115 F.2d '624-In re Sullivan, 

D. C.N.Y., 2 F.R.B. 238. 

40. U.S.—Lewis Invisible Stitch Ma- 
chine Co. v. Poifper, D.C.N.Y., 55 F. 
Supp. 664. 

XJnder former practice, power of 
lower court to amend record: 

Cl) Before record filed in appel¬ 
late court.—Hays v. Wagner, Ohio, 
150 P. 533. 80 C.C.A 275. 

(2) After record filed in appellate 
court.—McKay v. Neussler, Alaska, 
148 F. 86, 78 C.C.A 154—Gorham v. 
Broad River Tp., C.C.S.D., 113 P. 

—Lincoln Nat. Bank v. Perry, Ark., 
66 F. '887, 14 C.C.A 273—^Whiting v. 
Equitable Life Assur. Soc., Fla., 60 
F. 197, 8 C.O.A 558. 

41. U.S.—Treasure Imports v. Hen- 
ry Amdur & Sons, C.C.AN.Y., 127 
P.2d '3, affirming, D.C., 40 F.Supp. 
880. 

42. U.S.—Treasure Imports v. Hen- 
ry Amdur & Sons, supra—U. S. v. 
Porness, C.C.AN.Y., 125 F.2d 928, 
certiorari denied 62 S.Ct. '1293, '316 
U.S. 694, 86 L.Ed. 1764—In re Sul¬ 
livan, D.C.N.Y., 2 P.R.D. 238. 

43. U.S.—Kennedy v. U. S., C.C.A, 
115 F.2d '624. 

44. U.S.—^U. S. V. Kennedy, supra, 
AU (^uestioiis as to occurreuces be¬ 
low which should be included in the 

j record must he presented to the ap- 
I peilate court except where a dispute 
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below.'^^ If anything material to either party is 
omitted from the record by accident or error, or is 
misstated therein, the appellate court, on a proper 
suggestion or on its own initiative, may direct that 
the omission or misstatement shall be corrected;^^ 
or it may, in its discretion, remit or remand the 
cau^e to the lower court for amendment or cor- 
rection of the record.^^ However, while the appel¬ 
late court may make orders for the correction of 
the record, it cannot itself make-such correction or 
amendment,except as to formal defects;^^ nor 
can it authorize or permit a change in the record 
so as to consider an appeal which in fact was not 
taken/^*^ 

Time of amendment. Except to the extent that 


a limitation may be imposed by rule of court,5i 
amendments of the record must be applied for and 
made within a reasonable time, to be determined by 
the circumstances of the particular case.^^ It is 
too late to add to or alter the record after the ap¬ 
pellate court has taken final action and ended the 
case in that court^^ 

(3) Waiver and Cure of Defects or Objec- 
tions, and Striking Out 

Defects fn the appeal record may be wafved, or 
they may be cured by reference to other papers on 
file, or the defective ‘matter may be stricken out. 

Defects or omissions, not of a jurisdictional char¬ 
acter, in the record may be either expressly or im- 


arises as to the accuracy of certain 
portions of the record.—Treasure Im- 
ports V. Henry Amdur & Sons, C.C.A. 
N.T., 127 F.2d 3, affirming-, ID.C., 40 F. 
Supp- S80—^Westmoreland Asbestos 
Oo. V- Johns-Manville Corporation, D. 
C.N.Y., 1 F.R.r). 249. 

45. CT.S.—^Kennedy v. U. S., C.C.A., 
115 F.2a 624. 

Snpervisory jnrisdiction 

The Circuit court of appeals has 
no general authority over the district 
court to require that a portion of the 
evidence alleg-ed to have been re- 
ceived below be certified to the ap¬ 
pellate court, and that on receipt 
thereof the district court be re- 
quired to make specifled finding' fa- 
vorable to appellee in absence of 
sho-w-ing" that appellee ever applied 
to district court for amendment of 
finding“s.—Kennedy v. U. S., supra. 

46. U.S. —Speer v. Rural Special 
School Bist. No. 50 of Norphlet, 
Union County, CC-A-Ark., 100 F.2d 
202—Pug-et Sound Nav. Oo. v. Nel- 
son, C.C.AWash., 41 F.2d <356, cer¬ 
tiorari denied Nelscn v. Puget 
Sound Nav. Co-, 51 S.Ct 76, 282 
U.S. 869, 75 ?L.Ed. 768. 

Prior to this mle, the practme was 
for the appellate court to allow or 
order such defects to he cured and 
omissions to be sutpplied as were not 
fatal to its cwn jurisdiction.—^Kaw 
Valley Drainage BisL of Wyandotte 
County V. Union Pac. R. Oo., Kan., 
168 F. 836, 90 O.O.A. 320—Hobbs v. 
National Bank of Oommerce of Kan- 
sas City, N.T., 93 F. 615, 35 C.C.A,- 
487—4 C.J. p 425 note 84 [a]. 

47. U.S.—‘Barber Asphalt Paving Oo. 

T. Standard Asphalt & Rubber Oo., 
111., 48 S.Ot. 18’3. 275 U.-S. <372, 72 
(L.Bd. 318, reversing, O.O.A, 16 P. 
2d 751, certiorari granted 47 S.Ct. 
576, 274 U.S. 728. 71 'U.Ed. 1316— 
Roosevelt v. Misspuri State Life 
Ins. Co., O.O.A.Ark., 70 B.2d 9'39— 
Yeandie v. Pennsylvania R. Co., N. 
J., 169 F. 038, 95 O.O.A. 2*32— 


Thomas v. Green County, Ky., 159 
F. 339, 89 C.O.A. 405. 

Absence of nsiial means of identi- 
fying evidence does not preclude re- 
mission of record for compliance 
with nile for including evidence.— 
Barber Asphalt Paving Oo. v. Stand¬ 
ard Asphalt & Rubber Oo., 111., 48 
S.Ct. 183, 275 U.S. 372, 72 L.Ed. 318, 
reversing, C.O.A., 16 F.2d 751, certio¬ 
rari granted 47 S.Ot. 576, 274 U.S. 
728, 71 L.Ed. 1316. 

Court rule requiring statement of 
testimony in condensed narrative 
form may be enforced by remanding 
case for compliance therewith.—^U. S. 
V. Howard, C.O.^.Fla., 64 F.2d 533, 
followed in U. S. v. Dunaway, C.C.A. 
Fla., 64 F.2d 585. 

Bemand and not affirmance 

Where trial judge made no special 
findings -of fact and separate conclu- 
sions of law on denial of claim In- 
formally submitted in receivership 
proceedings, and record on appeal 
was insufficient to enable court to 
determine merits of claim, decree 
should no-t be afiirmed for insufficien- 
cy of record, hut cause should be re- 
manded for complete findings of fact 
and conclusions of law.—Edwards 
^ V. Holland Banking Oo., C.C.A.Mo., 
75 F.2d 71*3, setting aside, D.C., Hol¬ 
land Banking Oo. v. Continental Nat. 
Bank of Jackson County at Kansas 
City, Mo., 9 F.Supp. 986. 

Bemand refused 

U.S.—^Alexander Pickering & Oo. v. 
Ohinese American Oold Storage 
Ass'n, C.C.A.China, 71 F.2d 885, 
certiorari denied 55 S.Ot 122, 293 

U. S. 696, 79 ’L.Ed. 697—Mound Ooal 
Oo. V. Jeffrey Mfg. Oo., O.O.A.W. 
Va., 23'3 P. 913, 147 O.C.A. 5,87, af- 
flrming, D.C-, Jeffrey Mfg. Co. v. 
Mound -Coal Oo., 215 F. 222, and 
rehearing granted Mound Ooal Oo- 

V. Jeffrey Mfg. Oo., 240 P. 129, 153 

O.C.A. 165, affirmed 240 F. 412, 153 
O.C.A. 338. ^ 

48. U.S.—Yeandie v. Pennsylvania, 
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R. Co., N.J., 169 P. 9-38, 95 O.O.A. 
282. 

4 C.J. p 494 note 79. 

49. U.S.—Burnham v. North Ohica- 
go St Ry. Oo., 111., 87 'P. 168, 30 
O.O.A, 594. 

50- U.S.—In re Mcintosh, O.O.A.Cal., 

95 F.2d 627, certiorari denied 
Fowler v. Seymour, 58 S.Ot. 1060, 
304 U.S. 580, 82 'L.Ed. 1512, re¬ 
hearing denied 59 S.Ct 60, 305 U. 
'S. 670, 83 L.Ed. 484. 

51. U.S.—Presidio -Mining Oo. v. 
Overton, O.O.A.Cal., 261 P. 102‘3. 

52. U.S.—Kelly v. U. S., Wash., 5T 

S. Ct 335, '300 U.S. 50, 81 L.Ed. 507, 

reversing, O.O.A., 84 P.2d 541, af¬ 
firming, B.C., In re Oarlisle Pack- 
ing Co., 12 P.Supp. 11, certiorari 
granted Kelly v. U. S., 57 S.Ct. 42, 
299 U.S, 528, 81 L.Ed. 389, remand¬ 
ing cause, C.O.A., 90 'P.2d 73, cer¬ 
tiorari denied 58 S.Ct '54, 302 U.S. 
730, 82 L.Ed. 564—Pairbanks, 

Morse & Co. v. American Valve & 
Meter Co., IlL, 48 S.Ct 317, 276 
U.S. -305, 72 L.Ed. 584, reversing, 
C.C.A., 18 P.2d 716, certiorari 

granted '47 S.Ct 770, 274 U.S. 785, 
71 'L.Ed. 1336—Leimer v. State 
Mut. Life Assur. Co. of Worceslter, 
Mass., O.aAMo., 107 F.2d 1008, re¬ 
versing 106 P.2d 793. 

Appellauts, glveu further oppor- 

tunity to have evidence properly in- 
duded in record, must iproceed with 
reasonable dispatch.—^Fairbanks 

Morse & Co. v. American Valve & 
Meter Co., 111., 48 S.Ct ‘317, 276 U.S. 
305, 72 L.Ed. 534, reversing, C.C.A., 
18 'P.2d 716, certiorari granted 47 S.. 
Ct 770, 274 U.S. 735, 71 L.Ed. 1336. 

53. U.S.—'Realty Acceptance Corpo¬ 
ration V. Montgomery, Del., 52 S. 
Ct 215, 284 U.S. 547, 76 L.Ed. 476, 
affirming, C.O.A., Montgomery v. 
Realty Acceptance Corporation, 51 
F.2d 642, certiorari granted Realty 
Acceptance Corporation v. .IStont' 
gomery, 52 S.Qt -25, 284 U.S. 604,. 

■ 76 L.Ed. 518.- 
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pliedly waived,^^ or they may be cured by reference 
to other papers on but a statement of an ob- 

jection in the assignment of errors will not cure an 
omission thereof in the record.^® 

A transcript of the record may, on a proper appli- 
cation, be stricken in whole or in part where it is 
intrinsically defective,or where it fails to com- 
ply with the statute or rule of court.^* Matter im- 
properly included in the transcript of the record on 
appeal may be stricken out on motion.^^ The ap¬ 
pellate court may, in its discretion and in further- 
ance of justice, postpone the consideration of a mo- 
tion to strike matter from the transcript until the 
final hearing of the cause on the merits.®^ 

(4) Certiorari or Other Proceedings to Bring 
Up Record 

The appeirate court may, In Its discretion, Issue 
certior»ari, or a similar order, to cause omitted or cor- 


rected portions of the record to be transmitted to the 
appellate court. 

The appellate court may, in its discretion, issue a 
certiorari, or similar order, directing a full and 
complete record to be brought up, where there is 
shown to be a diminution in the record.®^ This 
writ is allowable only for surprise or excusable neg- 
lect,®2 and is employed generally to perfect a de¬ 
fective transcript or return, by bringing up matters 
of record omitted therefrom or defectively incor- 
porated.®^ It will not be issued to bring up matters 
not of record or not considered in the court below.®^ 
An application or motion for a writ of certiorari, 
or similar order, must comply with the rule of court 
authorizing it,®^ and be within the time prescribed 
by order or rule of court.®^ A writ of certiorari 
to bring up a corrected record does not issue as a 
matter of right on mere suggestion of defects in 
the record, but the application must be supported by 
evidence of the defects alleged to exist.®'^ Under a 


64. U.S.—Wertz v. National City 
Bank of Evansville, C.C.A.Ind., 115 
F,2d 65, certiorari denied 61 S.Ct 
41, 311 U.S. 675, 84 L.Ed. 434—Wil- 
son V. Chicago ‘Lumber & Timber 
Co., Colo.. 143 P. 705. 74 C.C.A. 
529, reversingr, C.C., 129 F. 636— 
■ Chapman v. Reynolds, R.L, 77 F. 
27'4, 23 O.C.A. 166—TefCt v. Stern, 
Mich., 74 F. 755, 21 C.C.A. 73. 
Waiver may be effeoted 

(1) By joining in a stipulation as 
to the contents of the record.— 
American Cyanamid Co. v. Wilson & 
Toomer -Fertilizer Co., C.C.A., 52 F. 
2d 145. 

(2) By moving to drsmiss the ap¬ 
peal on o.ther grounds.—Harris v. 
Moreland Motor Truck Co., C.C.A. 
CaL, 279 F. 542—Elder v. McClaskey, 
Ohio, 70 F. 529, 17 C.C.A. 251. 

55. U.S.—O^^Boyle v. Northwestern 
Fire & Marine Ins. Co., C.C.A.N.T., 
•49 F.2d 713—^Wustum v. Kradwell, 
C.C.A.Wis., 270 F. 546. 

Omission not cured 

Where the character of evidence 
offered was not stated as required 
by rule of court, the omission was 
not cured by an affidavit flled about 
two months after the decree in sup- 
port of a motion for rehearing or a 
new trial.—^Wustum v. Kradwell, su¬ 
pra. 

80 . U.S.—North Chica^o St R. Co. 

V. St. John, 111., 85 F. 806, 29 C.C. 
A. 6-34. 

57. U.S.—Walton v. Southern Pac. 
Co., C.C,A.Cal., 53 F.2d 6'3. 

88 . U.S.^Snead v. ‘Little Cahaba 
Coal Co., C.C.A.Ala., £P3 P.2d 560, 
. dismissing- appeal. D.C., Little Ca- 
haba Cpal Co. v. ^nead, 35iF.2d 31 
—Dickson v. Brown^. p.p:A,Tex., 9 


F.2d 63—U. S. V. Fomess, D.C.N.T., 
2 ‘F.R.D. 160. 

Prlnted record, presented to appel- 
lee for approval, but not ag-reed to 
or approved by court is not properly 
for consideration of Circuit court of 
appeals, and should be stricken.— 
Becker v. Thomas, CC.A.Kan., 14 F. 
2d 829. 

Xt is no srround for striMng out the 
transcript that it is merely incom¬ 
plete.—Flickinger v. Vandalia First 
Nat Bank, Ohio, 145 F. 162, 76 CC. 
A. 132. 

59. U.S.—Black & Tates v. Mahog- 
any Ass’n., C.C.A.Del,. 129 'F.2d 227, 
reversing, D.C., 34 F.Supp, 450— 
Tuttle V. Claflin, N.T., '88 F. 122, 
31 C.C.A. 419, modifying, C.C., 86 
P. 964. 

Docnment and briefs 

The Circuit court of appeals will 
grant ajppellanfs mofioh to strike 
from record a document not before 
district court, but will not strike 
out portions of appellees’ brief deal- 
ing with such document, as briefs are 
not part of record.—Black & Tates 
V. Mahogany Ass’n, C.C.A.Del., 129 
F.2d 227, reversing, D.C., 34 F.Supp. 
450. 

eo. U.S.—Fleming v. Palmer, C.C.A. 
Puerto Rico, 123 F.2d 749—Eden- 
bom V. Sim, N.T., 204 F. 781, 123 
C.C.A. 144. 

61. U.S.—In re A. D. Robertshaw 
Mfg. Co., D.C.Pa., 135 F. 220. 

Power to direct correction of omis^ 
sion or niisstatement see supra 
subdivision i (2) of this section. 

62. U.S.—^Woods V. First Nat Bank, 
C.C.A. Ariz., 16 F.2d 856, 

63. ,U.S.—'Flickinger. v. E^rst t^at. 
Bank of Vandalia^ JIL, Ohio, 145 F. 

, 162, 76 C,p.A, 1’32.. , . 
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64. U.S.—Davidson v. Grady, C.C.A. 
Fla., 106 P.2d 272, denying rehear- 
fng 105 F.2d 405—U. S. v. Payne, 
C.C.A.Wash., 72 F.2d 59*3—^U. S. v. 
McPhee, C.C.A.Wash., 31 F.2d 24'3. 
Where jnrisdiction was properly 

challenged in the trial court, and, 
notwithstanding the challenge, appel- 
lee permitted the case to be heard on 
appeal, without an attempt to sup- 
ply defects in the record, certiorari 
for a diminution of the record will 
no-t be granted, particularly where a 
statement of the evidence was not 
prepared by the trial court as re¬ 
quired by rule of court—Woods v. 
First Nat Bank, C.C.A.Ariz., 16 F.2d 
856. 

65. U.S.—Kennedy v. U. S., C.C.A., 
115 F.2d 624. 

Kotion -violating rule 

A so-called petition by appellee for 
order requiring that a portion of the 
evidence alleged to have been re- 
ceived below be certified to Circuit 
court of appeals, and that on receipt 
thereof district court be required to 
make a specific finding favorable to 
appellee, was in reality a “motion,’^ 
and hence violated court rule by fail- 
ing to state points and authorities. 
—Kennedy v. U. S., supra, 
ea U.S.—Smith V. Hovland, C.C.A. 
Ariz., 11 F.2d 9, certiorari denied 
Hovland v. Smith, 46 S.Ct 638, 271 
U.S. 686, 70 D.Ed. 1151—Presidio 
Mining Co. v. Overton, C.C.A.Cal., 
261 IF. 1023—Sowles v. U- S.. C.C. 
Vt, 21 F. 223. 

•.Want of diligence in moving for 
writ of certiorari to compel certifica- 
tion of transcript of record of lower 
court may preclude relief.—Dickson 
V. Brown^ C.C.^Tex., 9 F.2d 63. 

67* U.S*—Randolph v. AUen, Tex., 73 
. F. 23, 19 C,C.A. 353. 
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writ of certiorari from the appellate court directing 
the court below to correct and complete the rec- 
ord, that court has authority by a nunc pro tunc en- 
try to make any changes in the record necessary to 
make it conform to the facts and recite accurately 
what was done.®^ 

j. Conclnsiveness and Effect of Record 

The record on appeal Is generally conclusive evi- 
dence of the proceedings in the lower court. 

Generally speaking, the record filed for the pur- 
pose of appeal imports absolute verity, and is the 
sole, conclusive, and unimpeachable evidence of the 
proceedings in the lower court,and accordingly 
the appellate court must be governed by the record 
in deciding questions presented for review;'^® ^nd 
the record cannot be contradicted or explained by 
affidavits or other evidence or matters dehors the 
record.'^^ These rules, as to conclnsiveness, apply to 


recitals in the record,a case made or statement of 
facts, as a part of the record,a statement of the 
evidence approved by the trial court,and to the 
certificate, authorized by law, of the judge or clerk 
to the record or some part thereof.*^® If, however, 
the record is intrinsically defective in failing to re¬ 
cite essential facts it falis of its own weight.'^® 

Under the Federal Rules of Civil Procedure, rule 
75, 28 U.S.C.A. following § 723c, as there is no 
provision for making an authentic statement of the 
proceedings not stenographically reported, or as to 
which no reporteris transcript is available, if appel¬ 
lant serves with his designation his account of the 
proceedings, such statement will be deemed correct 
unless his adversary serves a supplement, or takes 
its truth to the judge,and if appellee files a sup- 
plemental statement of the evidence or proceedings, 
it too will be deemed agreed to unless taken to the 


Presumptively tlie transcript filed 
is correct, and the court bajs no pow- 
er, by certiorari, on ex parte affida- 
vits, to cause the record to be amend- 
ed by insertin^ a paper which appel¬ 
lant claims was introduced before a 
master, but of which neither the 
master nor counsel for appellee has 
any recollection.—Randolph v. Allen, 
supra. 

38. U.S.—Hays v. Wag-ner, Ohio, 150 
F. '52Z, 80 C.C.A. 275. 

69- U.S.—Humphreys Gold Corpora¬ 
tion v. 'Lewis, C.C.A.Mont, 90 F.2d 
896—^Bank of Waterproof v. Fidel- 
ity & Deposit Oo. of Maryland, C. 
O.A.iIia., 299 F. 478, denying- rehear- 
ing 297 F. 217, certiorari denied i 
Fidelity & Deposit Oo. of Mary¬ 
land V. Bank of Waterproof, 45 S. 
Ct 98, 266 U.S. 618, 69 L.Ed. 471— 
St. 'Lrouis & S. F. R. Co. v. 'Lou^h- 
miller, D.C.Okl., 193 F. 689—In re 
McCall, Tenn., 145 F. 8’98, 76 C.C.A. 
4'30. 

Particnlar proceeding's held concltu 
sive 

(1) Decree based on master’s re- 
port, where statement of evidence in 
record did not contain facts from 
which appellate court could by com- 
putation determine that the ultimate 
facts stated in master’s report were 
not sustained by the detailed record 
which was available to him.—Bank 
of Burlington v. City of Murphys- 
boro, O.C.A.I11., 9-6 'F.2d 899. 

(2) Findings of fact recited in, or 
based on, a master's report, where 
evidence before the master was not 
included in record on appeal.—Park¬ 
er V. U. S., O.C.A.Mass-, 126 P.2d 370 
—Chase v. African M. B. Church, O. 
C.A-Virgin Islands, 108 F.2d 977— 
0. S. v. G^lveston-Houston Electric 
Co., C.OA..Mass., 84 •P.2d 516, affirm- 
ing, D.O., In re Galveston-Houston 


Electric Co., 15 F.Supp. 126, certio¬ 
rari denied U. S. v. Galveston-Hous¬ 
ton Electric Oo., 57 S.Ct. 117, 299 U. 
S. 590. 81 L.Ed. 435. 

(3) Trial courfs fact findings.— 
Southern Power & 'Dight Oo. v. U. S., 
C.O.A.Ark., 72 F.2d 36’8. 

Conclnsiveiiess of bili of excep- 
tions, under former practice, 'before 
bili was abolished in circult court of 
appeals.—E. K. Wood Lumber Co. v. 
Andersen, C.C-A.Wash., 81 P. 2 d 161, 
certiorari denied 56 S.Ot 669, 297 U. 
S. 723, 80 ‘L.Ed. 1007—U. S. v. Al- 
corn, C.O.A.Or., 80 P.2d 487—U. S. v. 
Paul, C.O.A.Idaho, 76 F.2d 132—Wal- 
ton V. Southern Pac. Co., C.C.A.Cal., 
53 P.2d 63—^Mos‘s v. Gulf Oompress 
Co., Miss., 202 iF. 657, 121 aC.A. 67— 
Purple V. Union Pac. R. Co., Kan., 
114 F. 123, 5-1 C.C.A. 564, 57 L.R.A, 
700. 

70. U.S.—Bank of Burlington v. City 
of Murphysboro, C.C.A.I11., 96 F.2d 
899—Virginia Beach Bus Line v. | 
Campbell, C.C.A.JST.C., 73 P.2d 97. 

Questions presented for review see 
infra subdivision k of this section. 

71. U.S.—Wall V. U. S., C.C.A-EIan., 
97 F.2d 672, certiorari denied 59 S. 
Ct, '104, 305 U.S. 632, 83 L.Ed. 405 
—^Walton V. Southern Pac. Co., C. 
C.A.CaI., 53 'F.2d 63—In re MdCall, 
Tenn., 1’45 F. 398, 76 C.C.A. 4'30— 
Columbus Chain Co. v. Standard 
Chain Co., Ohio, 145 F. 186, 76 C. 
C.A. 164. 

72. U.S.—Mayfield v. .^Etna Life Ins. 
Co., C.C.A.Tex., lOO F.2d 199—Wall 
V. U. S., C.C.A.Kan., 97 F.2d 6'72, 
certiorari denied 59 S.Cft. 104, 305 
U.S. 632, 83 L.Ed. 405—Day-Gorm- 
ley Co. V. National City Bank of 
New York, C.C.A.N.Y., 89 F.2d 703, 
certiorari denied Day-Gormley 
Leather Co. v. National City Bank 
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of New York, 58 S.Ct. 39, 302 U.S, 
719, 82 L.Ed. 555—Snider v. Sand 
‘Springs Ry, Co., C.C.A.Okl., 62 F.2d 
635—Texas Co. v. American Trade 
Developing Co., iC.'G.A,Canal Zone, 
■272 F. 670. 

73. U.S.—^Williamson v. Chicago 
Mill & iLumber Corporation, C.C.A. 
Ark., 59 F.2d 918, modifying, D.C., 
Williamson v. Chicago Mill & Lum- 
ber Co., 51 P.2d 561—St. Louis & 
S. P. R. Oo. V. Loughmiller, D.C. 
Okl., 19-3 F. 689. 

74. U.S.—In re Windsor Square De- 
velopment, C.C.A.Ariz., 91 F.2d 493 
—Edwards v. Holland Banking Co., 
C.C.A.MO., 75 F.2d 713, setting 
aside, D.C., Holland Banking Co. 
V. Continental Nat. Bank of Jack- 
son County at Kansas City, Mo., 9 
F.Supp. 986—^Williamson v. Chica¬ 
go Mill & Lumber Corporation, C. 

C. A.Ark., 59 P.2d 918, modifying, 

D. C., Williamson v. Chicago Mill & 
Lumber Co., 5l F.2d 551. 

Appellant cannot contradlct state- 

raent approved by trial judge in equi- 
ty case that no testimony had been 
offered in support of claim.—Ed¬ 
wards V. Holland Banking Co., 'C.C.A. 
Mo., 75 F.2d '713, setting aside, D.C., 
Holland Banking Co. v. Continental 
Nat. Bank of Jackson County at 
Kansas City, Mo., 9 'F.Supp. 986. 

75. U.S.—Collins v. Streitz, C.C.A. 
Ariz., '95 F.2d 4'30, certiorari denied 
59 S.‘Ct. 67, '305 U.S. 608, 33 L.Ed. 
387. 

Becitals iu certifi.cate as trae 

U.S.—Collins V. Streitz, supra. 

76. U.S.—alton v. Southern Pac. 
Co., C.C.A.Cal., 53 F.2d 63. 

77. U.S.—^Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex., 
119 F.2d 721, 
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jucige;*^^ -and if the reporteris transcript of the pro- 
ceedings and evidence is used it may be relied on as 
being correct, subject to correction by the judge.'^^ 

k. Questions Presented for Review 

The appellate court is limited in its review to ques¬ 
tions properly presented by the record, which also sets 
forth all related matters necessary to the determinatlon 
of such questions. 

As a rule of general application, the appellate 
court is limited in its review of a case to the con- 
sideration of such questions only as are properly 
presented by the record or the requisite part there- 
of,^^ and a question may be reviewed only where 
the record or the requisite part thereof contains or 
sets forth such matters relating thereto as will en- 


able the appellate court to determine whether or 
not there is error in respect thereof.If matters 
which are not a part of the record proper are not 
brought up in the manner required therefor, the re¬ 
view is limited to questions appearing on the record 

proper.^2 

Applications of rule. In accordance with the' gen¬ 
eral rule, only where the record properly presents 
the question involved, and sets forth the evidence or 
other related matters necessary to its determina- 
tion may the appellate court review questions re¬ 
lating to: the grounds and form of. action,^^ and 
matters of defense the jurisdiction of the lower 
court a defect in process;®^ the pleadings,^'^ 
including an amendment^S or demurrer^^ thereto; 
the ruling on a motion for a continuance,"^ or on a 


78. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Oo., supra. 

79. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., supra. 

80. U.S.—Hili V. Ohio Casualty Ins. 
Co., C.C.A.Tenn., 104 F.2d 695— 
Traglio v. Harris, C.C.A.Or., 104 'F. 
2d 439, 127 A.L.R. S03, affirming, 
D.C., Harris v. Traglio, 24 F.Supp. 
402, certiorari dismissed Traglio v. 
Harris, 60 S.’Ct. 125, 308 U.S. 629, 
84 H.Ed. 524—G-arrow, MacClain & 
Garrow v. Bass, C.C.A.Tex., 88 F. 
2d 574, certiorari denied 5'S S.Ct. 
15, 302 U.S. 697, 82 'L.Ed. 538— 
Close V. Brictson Mfg. Co., C.C.A. 
Neb., 49 P.2d 751—U. S. v, Com- 
raercial Credit Co., C.C.A.Md., 20 
P.2d 519—Bank of 'Waterproof y. 
Fidelity & Deposit Co. of Mary- 
land, C.C.A.iLa., 299 F. 478, deny- 
ing rehearing 297 F. 217, certiorari 
denied Fidelity & Beposit Co. of 
Maryland v. Bank of Waterproof, 
45 S.Ct. 98, 266 U.S. 618, 69 L.Ed. 
471—Roberts Cone Mfg. Co. v. 
Bruckman, Mo., 255 P. 957, 167 C. 
C.A. 249—Good Pine 'Lumber Co. 
V. Duke, 'La., 229 F. 71*4, 144 C.C.A. 
124. 

4 C.J. p 521 note 76. 

Review limited. to questions pre¬ 
sented by bili of exceptions, under 
former practice.—Taylor v. Merrill, 
C.C.A.Ariz., 104 F.2d 710, certiorari 
denied 60 S.Ct. 122, 308 U.S. 593, 84 
L.Ed. 496—Griggs v. Nadeau, Minn., 
250 P. 781, 163 C.C.A. 113—National 
Surety Co. v. Lincoln County, C.C.A. 
Mont., 238 F. 705, 161 C.C.A. 555, af- 
firming, D.C., Lincoln County v. 
Coast Bridge Co., 231 F. 468—Duns- 
muir V. Scott, Cal., 217 P. 200, 133 
C.C.A. 194. 

81. U.S.—Red Star Laboratories Co. 
V. Pabst, C.C.A.Ill., 100 F.2d 1— 
Close V. Brictson Mfg. Co., C.C.A. 
Neb., 49 P.2d 751—U. S. v. One 
Ford Sedan, C.C.A.Miss., 297 P. 
830. 

4 C.J. p 521 note 76. 


82. U.S.—Bowers v. Henry Steers, 
Inc., N.T., 241 F. 377, 154 C.C.A. 
257. 

Review limited to record proper in 
absence of bili of exceptions, under 
former practice, see supra subdi- 
vision c of this section. 

83. U.S.—Rieker Brewing Co. v. U. 
S., C.C.A.Pa., 60 F.2d 88, certiorari 
denied 53 S.Ct. 90, 287 U.S. 641, 77 
L.Ed. 555. 

84. U.S.—Town of BCwnden v. Amer¬ 

ican Surety Co., 0,C.A.Conn., 93 P. 
2d 482, afRrming, D.C., Town of 
Plamden v. American Surety Co. of 
New York, 9 F.Supp. 733, certiorari 
denied American Surety Co. v. 
Town of Hamden, 58 S.Ct. 647, 303 
U.S. 648, 82 L.Ed. 1109—Vulcan 
Mfg. Co. V. Maytag Co., C.C.A.Mo., 
73 F.2d 136, certiorari granted 55 
S.Ct. 347, 293 U.S. 553, 79 L.Ed. 
656, certiorari dismissed 55 S.Ct. 
403, 294 U.S. 734, 79 L.Ed. 1263— 
U. S. Merchants' & Shippers’ Ins. 
Co. V. Elder Dempster & Co., C.C.A. 
N.Y., 62 F,2d 59—Ralston Steel Car 
Co. V. Commissioner of Internal 
Revenue, C.C.A., 53 F.2d 948— 

Childs V. U. S., C.C.A.La., 5 P.2d 
816—Radetsky v. Gramm-Bernstein 
Motor Truck Co., C.C.A. Colo., 4 P. 
2d 965—Wise v. Brotherhood of 
Locomotive Piremen and Engine- 
men, lowa, 252 P. 961, 164 C.C.A. 
469—Shawnee Nat. Bank v. U. S., 
Okl., 249 P. 583, 161 C.C.A. 509. 

Res judicata 

Where judgment in prior proceed- 
ing in same court between same par¬ 
ties is pleaded as res judicata or es- 
toppel by judgment and plea is tra- 
versed, material parts of the record 
in prior proceeding must be offered 
in evidence to make a record on 
which review may be had.—Divide 
Creek Irr. Dist. v. Hollingsworth, C.* 
C.A.C 0 I 0 ., 72 F.2d 859. 

85- U.S.—Ferguson v. 'Wachs, C.C. 
A.I11., 96 F.2d 910—Sturhabn v. 
General Household Utilities Co., C. 
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C.A.Ga., 92 F.2d 415—Boston Acme 
Mines Corporation v. Salina Can- 
yon Coal Co., C.C.A.Utah, 3 F.2d 
729—Farmers’ Oil & Guano Co. v. 
Duckworth Co., Ga, 217 F. 362, 
133 C.C.A. 278—Eldorado Coal & 
Mining Co. v. Mariotti, 111., 215 F. 
51, 131 C.C.A. 359—Taylor v. Eas- 
ton, S.D., 180 P. 363, 103 C.C.A. 
509. 

86. U.S.—Bankers' Surety Co. v. 
Town of Holly, Colo., 219 F. 96, 134 
C.C.A. 536. 

87. U.S.—Pred Harvey, Inc., v. 

Crooks, C.C.A.M 0 ., 54 F.2d 353, af- 
firming, D.C., 39 F.2d 466—Akre v. 
Liberty State Bank of Minneapolis, 
C.C.A.S.D., 24 P.2d 816. 

A mliug on a motion to require 
plaintiff to elect on which count he 
will rely is reviewable only where 
the record contains all the evidence. 
—^Buckeye Powder Co. v. E. I. Du 
Pont de Nemours Powder Co., N.J., 
223 P. 881, 139 C.C.A. 319. 

88. U.S.—Suffel V. Bosworth, C.C.A. 
Cal., 95 P.2d 494—Electric Man¬ 
agement & Engineering Corpora¬ 
tion V. United Power & Light Cor¬ 
poration (of Kansas), C.C.A.Kan.. 
19 F.2d 311. 

Refusal to permit ameudment can- 
not be reviewed, where record does 
not disclose ground or amendment 
proposed.—^Roach v. Stastny, C.C.A. 
111., 104 P.2d 559—Electric Manage¬ 
ment & Engineering Corporation v. 
United Power & Light Corporation 
(of Kansas), C.C.A.Kan., 19 F.2d 311 
—Bulte V. Iglehart, Ind., 137 P. 493, 
70 C.C.A. 76. 

88. U.S.—Electrical Research Prod¬ 
ucts v, Gross, C.G.A.Alaska, 86 F.2d 
925—Corona Coal Co. v. Robert P. 
Hyams Coal Co., C.C.A.Ala., 9 F. 
2d 361. 

90. US.—^Virginia Beach Bus Line 
V. Campbell, C.C.A.N.G., 73 F.2d 

97, certiorari denied 55 S.Ct. 637, 
294 U.S. 727, 79 L.Ed. 1258—Pat- 
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motion for a dismissal or nonsuit,^^ or for the di¬ 
rectiori of a verdict tlie qualifications and se- 
lection of jurors;^^ error in connection with a ref- 
erence or submission to a master;®^ the conduct of 
the trial or hearing,^^ including the conduct and re- 
marks of the court,^® and the argument and conduct 
of counsel;^'^ the amount of recovery or extent of 
the relief granted;^^ the ruling on a motion for a 
new tria! and error in the allowance or disallow- 


ance of costs, and the manner of taxing them.l 

QuesHons depending on evidence in general 
Generally, questions which depend on the evidence 
are available on appeal only where such evidence or 
the relevant portion thereof appears of record,2 in 
the manner and form prescribed by rule of court;^ 
otherwise the review will be limited to a consider- 
ation of the record proper.^ 


terson Oil Co. v. Brodhead, C.C.A. 
Tex., 2 P.2d 598—Panama B. Co. 
V. Curran, Canal Zone, 256 P. 768, 
168 aC.A. 114. 

B>efiisal of coutliuiaaice to taJke 
deposition of a witness on a new is- 
sue introduced by amendment is not 
reviewable, where it does not appear 
what the testimony of the witness 
wouid have been.—Pauchet v. Bujac, 
C.C.A-N.M:., 281 P. 962. 

91- U.S.—Reynolds v. Dorrance, C. 
C.A.Va,, 94 P.2d 184—Whelan v. 
Blankenbeckler, C.G.A.Tex., 87 P.2d 
81—^Ebner v. Zimmerly, Alaska, 118 
P. 818, 55 C.C.A. 430. 

Dismissal of defense 

U. S.—Sinclair Refiningr Co. v. Refin- 
ers’ Oil Co., C.C.A.Ohio, 75 P.2d 
851. 

92- U.S.—Pitcairn v. Perry, C.C.A. 
Mo., 122 P.2d 881, certiorari denied 
62 S.Ct. 414, 314 U.S. 697. 86 L.Ed. 
557—Virginia-Carollna Tie & Wood 
Co. V. Dunhar, C.C.A.N.C., 106 P.2d 
383—Montgromery v. Sioux City 
Seed Co., C.C.A.Wyo., 71 P.2d 926 
—^Vance v. Chapman, C.C.A.Okl., 23 
P.2d 914—^Kalloch v. Hoagrland, 
Tenn.. 239 P. 252, 152 C.C.A. 240. 

93. U.S.—U. S. V. Meyer, C.C.A.Ill., 
113 P.2d 387, certiorari denied 
Meyer v. U. S., 61 S.Ct. 174, two 
cases, 311 U.S. 706, 85 L.Ed. 459. 

94. U.S.—Toledo, P. & W. R. R. v. 
Peoria & P. U. Ry. Co., C.C.A.Ill., 
72 F.2d 745—Hunn v- Lewis, C.C.A. 
lowa, 25 P.2d 271. certiorari denied 
49 S.Ct. 30, 278 U.S. 631, 73 L.Ed. 
549. 

A master^s findingr of faots cannot 
he reviewed, in the absence from the 
record of a certificate or other proof 
that it contains ali the evidence tak- 
•en relating- to such findings.—Prosser 

V. Chapman, C.C.A.S.C., 2 F.2d 134— 
Goldsmith Silver Co. v. Savagre, Me., 
229 P. 623, 144 C.C.A, 33, affirmingr, 
X).C., 211 P. 751—Clarkson v. Pisher, 
Mass., 228 P. 330, 142 C.C.A. 622—W. 
M. Ritter Lumber Co. v. Lestershire 
Lumber & Box Co., IST.Y., 153 P. 575, 
82 C.C.A. 529, affirmingr, C.C., 144 P. 
568—McCourt v. Singrers-Bigrgrer, 
Colo., 145 P. 103, 76 C.C.A. 73, 7 Ann. 
Cas. 287—St. Louis Merchants’ 
Bridge Terminal Ry. Co. v. Conti¬ 
nental Trust Co., Ohio, 111 P. 669, 
49 C.C.A. 529. 

95. U.S.—Hazeltine v. Johnson, C.C. 
A.Mont., 92 P.2d 866. 


Disaualification of jxiry 

A judgment cannot be reviewed on 
the ground that the jury were not 
impartial, unless the record shows 
that they were improperly intiuenced 
or were govemed by passion or 
prejudice.—^Kansas City So. R. Co. 
V. Billingslea, Tex., 116 F. 335, 54 C. 
C.A. 109, certiorari dismissed 23 S.Ct. 
850, 189 U.S. 515, 47 L.Ed. 925. 

96. U.S.—Hazeltine v. Johnson, C.C. 
A.Mont., 92 F.2d 866—Pisher Mach. 
Works Co. V. Dougherty, Kan., 231 
P. 910, 146 C.C.A. 106. 

97. U.S.—Morgan v. Sun Oil Co., C. 
C.A.Tex., 109 F.2d 178, certiorari 
denied 60 S.Ct. 1086, 310 U.S. 640, 
84 L.Ed. 1408—^Metropolitan Life 
Ins. Co. V. Banion, C.C.A.Wyo., 106 
F.2d 561, certiorari dismissed 60 S. 
Ct. 468, 309 U.S. 691, 84 L.Ed. 
1033—Chicago & N. W. Ry. Co. v. 
Kelly, C.C.A.Minn., 74 P.2d 31—- 
Rhodes v. U. S., Mo., 79 P. 740, 25 
C.C.A. 186. 

98 . U.S.—Cameron County Water 
Imp. Dist. No. 8 v. Be La Vergne 
Engine Co., C.C.A.Tex., 100 F.2d 
523—^Tumer v. Standard Ice & Puel 
Co.. C.C,A.Kan., 292 P. 38—Guard¬ 
ian Savings & Trust Co. v. Road 
Improvement Dist No. 2 of Bentoti 
County, C.C.A,Ark., 290 P. 152— 
Liggett V. Glenn, Mo., 51 F. 381, 2 
C.C.A. 286. 

Allowance of Interest 

U. S.—Greeley Nat. Bank v. Wolf, C. 
C.A.Colo., 4 F.2d 67. 

Verdict caimot he reviewed as ex- 
cessive in absence of instructions on 
measure of damages in the record, at 
least where verdict is within bounds 
of reason.—Spokane, P. & S. Ry. Co. 

V. Cole, C,C.A.Or., 64 P.2d 318. 

99. U.S.—Gay v. U, S., C.C.A.I11., 118 
P.2d 160. 

1. U.S.—Blackhurst v. Johnson, C.C. 
A.Mo., 72 P.2d 644—Pennsylvania 
R. Co. V. Minds, Pa., 244 F. 53, 156 
C.C.A. 481, afflrmlng, D.C., Minds v. 
Pennsylvania R. Co., 237 P. 267, 
and affirmed 39 S.Ct 531, 250 U.S. 
368, 63 L.Ed. 1039—Corn Products 
Refining Co. v. Chicago Real Es- 
tate Loan & Trust Co.^ IlL, 185 F. 
63, 107 C.C.A. 283. 

Necesslty of fietting- out evidence 
(1) The aclion of the trial court, 
on motions to tax or retax costs or 
to grant extra allowances, will not 
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be reviewed on appeal unless the evi¬ 
dence before the trial court appears 
on the record.—Speh v. Bullard, C.C. 
A.Fla.. 90 F.2d 227. 

(2) Aetion of court in refusing 
to compel giving of security for 
costs will not be reversed, where rec¬ 
ord does not contain the evidence on 
the hearing of the motion.—Panama 
R. Co. V. Curran, Canal Zone, 256 P. 
768, 168 C.C.A. 114. 

U.S,—Lawrence v. Connecticut 
Mut. Life Ins. Co., C.C.A.Mich., 91 
F.2d 381—Vulcan Mfg. Co. v. May¬ 
tag Co., C.C.A.Mo., 73 P.2d 136, 
certiorari granted 55 S.Ct. 347, 293 
U.S. 553, 79 L.Ed. 656, certiorari 
dismissed 55 S.Ct. 403, 294 U.S. 734, 
79 L.Ed. 1263—City and County of 
Denver v. Denver Tramway Corpo¬ 
ration, C.C.A.C 0 I 0 ., 23 F.2d 287, cer¬ 
tiorari denied 49 S.Ct. 20, 278 U.S. 
616, 73 L.Ed. 539—Haubtman & 
Loeb Co. V. Hooven-Owens-Rent" 
schler Co., C.C.A,La., 262 P. 408— 
Smith & Co. V. Kingfalfa Mills, 
Neb., 237 P. 82, 150 C.C.A. 284— 
Walker v. Giles, N.T., 218 F. 637, 
134 C.C.A. 395, affirming, B.C., 207 
• P. 825—Tiernan v. Chicago Life 
Ins. Co., Kan.. 214 P. 238. 131 C.C. 
A. 284. 

4 C.J. p 632 note 90. 

Verdict 

U.S.—Central Commercial Co. v. 
Jones-Dusenbury Co., 111., 251 P. 
13, 163 C.C.A. 263. 

3. U.S.—Fairbanks, Morse & Co. v. 
American Valve & Meter Co., 111., 
48 S.Ct. 317, 276 U.S. 305. 72 L.Ed. 
684, reversing, C.C.A., 18 F.2d 716, 
certiorari granted 47 S.Ct. 770, 274 
U.S. 735, 71 L,Ed. 1336—Moss v. 
Gilchrist-Fordney Co., C.C.A.Miss., 
24 F.2d 931. 

That testimony is not flled. within 
the time allowed by rule of court 
does not prevent its being consid- 
ered.^—Pinkston v. Brotherhood of 
Locomotive Piremen and Enginemen, 
C.C.A.Ohio, 69 P.2d 600, certiorari 
granted Brotherhood of Locomotive 
Piremen and Enginemen v. Pinkston, 
64 S.Ct. 866, 292 U.S. 621, 78 L.Ed. 
1477, affirmed 66 S.Ct. 1, 293 U.S. 96, 
79 L.Ed. 219, rehearing denied 55 S. 
Ct. 211, 293 U.S. 632, 79 L.Ed. 717. 

4. U.S.—In re Los Angeles Lumber 
Products Co., C.C.A.Cal., 100 P.2d 
963, affirming, B.C., 24 P.Supp. 601 
—Huftman v. Baldwin, C.C.A.Ark., 
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Adntission or exclusion of evidence, Alleged er¬ 
ror in the admission of evidence will be considered 
only where the record shows the evidence admit- 
ted,^ and the fact that it was admitted,® and, when 
necessary to a review of a ruling on the admissi- 
hility of particular evidence, other evidence admit- 
ted should be included in the record.'^ Where evi¬ 
dence is admitted siibject to objection to its compe- 
tency and admissibility, the record must show 
whether the evidence was finally received or not, 
and whether or not the objection was overruled in 
order to obtain a review of the point.^ The admis¬ 
sion of expert testimony may be reviewed only 
where the record discloses a factual foundation for 
the expert witness’ conclusion.^ Rulings on the ad- 
missibility of evidence on cross-examination will be 
reviewed only where the record contains enough of 
the testimony in chief to enable the court to see 
whether the rulings were erroneous.^^ 


Alleged error in the exclusion of evidence .will j^e 
considered only where'the record shows what spch 
evidence would have been or otherwise preserves 
such evidenceA^ Error in excluding oral testimony 
will be reviewed only where the record shows what 
the testimony would have been, or what was pro- 
posed to be proved by the question asked,^^ unless 
the question itself indicates what the answer would 
beA^ Alleged error in excluding documentary evi¬ 
dence will not be reviewed, where the record fails 
to preserve the document or the contents thereofA^ 

Sufficiency of evidence. The sufficiency of the 
evidence will be reviewed by the appellate court only 
where the record or the appropriate part thereof 
properly raises or presents such question, and prop- 
erly sets forth and presents ali or substantially ali 
of the evidence adduced at the trial,^^ except where 
the omitted part has no bearing on the question pre- 


82 F.2d 5—Rosborough v. Chelan 
County. C.C.A.Wash., 53 F.2d 198. 
If the evidence heard hy the lower 
court is not in the record, nothing can 
be considered on appeal except ques- 
tions of law not depending on the 
evidence, such as the sufficiency of 
the common-law record, including the 
pleadings and findings, to authorize 
the verdict or the conclusions or 
judgment of the trial court.—Ameri¬ 
can Employers Ins. Co. v. Franklin 
Savings & Loan Co. of Maeon, C.C. 
A.Ga., 89 F.2d 224. 

5. U.S.—Parmers’ Life Ins. Co. of 
Denver, Colo., v. Barker, C.C.A.Tex., 
2 F.2d 468. 

4 C.J. p 533 note 91. 

6. U.S.—Phillips V. Governor & Co. 
of Adventurers of England Trad- 
ing into Hudson’s Bay, C.C.A.Nev., 
79 F.2d 971—Masonic Ben. Ass'n of 
Central Illinois v. Lyman, 111., 60 
P. 498, 9 C.C.A. 104. 

7. U.S.—Sheehan v. Braddock Coal 

Co., C.C.A.Mass., 293 P. 573, cer¬ 
tiorari denied 44 S.Ct. 334, 264 

U.S. 585. 68 L.Ed. 862. 

In rebuttal 

An appellate court cannot deter¬ 
mina admissibility of testimony in 
rebuttal, where the record contains 
but a small part of the prior evi¬ 
dence.—Sheehan v. Braddock Coal 
Co., supra. 

8. U.S.—U. S. V. John II Estate, C.C. 
A.Hawaii, 91 F.2d 93, certiorari 
denied John II Estate v. U. S., 58 
S.Ct. 264, 302 U.S. 746, 82 L.Ed. 
577. 

9. U.S.—U. S. V. Francis, C.C. A. 
Mont., 64 F.2d 865. 

10 . U.S. — Stolte V. Larkin, C.C™A. 
Minn., 110 P.2d 226—First Nat. 
Bank of Pittston v. Hoggson Bros., 
Pa., 242 F. 261, 155 C.C.A. 101. 

36 C.J.S.—21 


Testimony in another suit 

If testimony of a witness in an¬ 
other suit was different from his 
testimony in the present suit, such 
inconsistency should be brought into 
the record by cross-examination, and 
in the absence thereof the objection 
will be disregarded on appeal.—Troy 
Wagon Works Co. v. Ohio Trailer 
Co., C.C.A.Ohio, 274 F. 612. 

11. U.S.—^U. S. V. Marsh, C.C. A. 
Va., 108 F.2d 558, denying rehear- 
ing 107 F.2d 173—^Andrews v. 
Drake, C.C.A.Mich., 83 F.2d 767, 
certiorari denied 57 S.Ct. 35, 299 
U.S. 572, 81 L.Ed. 421—New York 
Life Ins. Co. v. Uoerksen, C.C.A. 
Kan., 75 P.2d 96—Meador v. Na¬ 
tional Liberty Ins. Co. of America, 
C.C.A.Tex., 53 F.2d 731—Parley v. 
Norfolk & W. Ry. Co., C.C.A.W. 
Va., 14 P.2d 93—Camp Mfg. Co. v. 
Beck, C.C.A.S.C., 283 P. 705—An- 
derson Lumber Corporation v. Leh- 
to, C.C.A.S.C., 282 F. 485—Postal 
Telegraph-Cable Co. v. Citizens’ 
Nat Bank, N.J., 228 F. 601, 143 
C.C.A. 123. 

4 C.J. p 71 note 97. 

Bebuttal evidence 

Error cannot be predicated on dis- 
missal of bili without permitting 
rebuttal evidence, where record do es 
not Show character of rebuttal to 
be oifered.—Lowish v. First Nat. 
Bank, C.C.A.Ohio, 31 P.2d 408. 

Ifl. U.S.—Sacramento Suburban 
Fruit Lands Co. v. Soderman, C.C, 
A.Cal., 36 P.2d 934. 

4 C.J, p 74 note 14. 

Sufficiency of biU of ezceptlons, 
under former practice.—Sartor v. 
United Gas Public Service Co,, C.C.A, 
La., 84 P.2d 436. 

13. U.S,—Brett v. U. S., C.C.A, 

Washk, 86 F.2d 306, certiorari de- 

m 


nied 57 S.Ct 782, 301 U.S. 682, 81 
L.Ed. 1340. 

14. U.S.—Quapaw Land Co. v. Bo- 
linger, C.C.A.La., 32 F.2d 627, cer¬ 
tiorari granted 50 S.Ct. 34, 280 U.S. 
542, 74 L.Ed. 602, and set aside, 50 
S.Ct 244, 281 U.S. 693, 74 L.Ed. 
1122—First Nat. Bank of Pittston 
V. Hoggson Bros., Pa., 242 F. 261, 
155 C.C.A. 101. 

4 C.J. p 73 note 9. 

State court records, excluded from 
evidence by federal district court, to 
which cause was removed, but or- 
dered transmitted to, and duly lodged 
with, clerk of Circuit court of ap- 
peals, which excused appellant from 
incorporating them in full, in record, 
were held properly before latter 
court for consideration.—Atehison, T. 
& S. F. Ry. Co. V. A. B. C. Fireproof 
Warehouse Co., C.C.A.Mo., 82 P.2d 
505, certiorari denied A. B. C. Pire- 
proof Warehouse Co. v, Atehison, T. 
& S. P. Ry. Co., 57 S.Ct 17, 299 U.S. 
555, 81 L.Ed. 409. 

15. U.S.—^Kaschefsky v. Kaschefsky, 
C.C.A.Mich., 110 F.2d 836—Smith v. 
Boise City, C.C.A.Idaho, 104 P.2d 
933—City of Woodward v. Cald- 
well, C.C.A.OkL, 86 F.2d 567—Baker 
Ice Mach., Co. v. Hebert, C.C.A. 
Neb., 76 F.2d 73—Kalloch v. Hoag- 

’ land, Tenn., 239 F. 252, 152 C.C.A. 
2;40—^Pacific Mail S. S. Co. v. Bal- 
derach, Canal Zone, 229 F- 662, 144 
C.C.A. 22—^Meyer v. Everett Pulp 
Paper Co., Wash., 193 P. 857, 113 
C.C.A. 643, reversing, C.C., 184 P. 
945—Christy v. Schwartzchild & 
Sulzberger Co., IU., 160 F. 667, 88 
C,C.A. 125. 

4 C.J. p 535 note 8. 

Oznission of ezhibitSy maps» or dociu 
mentary evidehoe 

The sufficiency of the evidence will 
not be considered, on appeal, where 
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sented,^® and except tfeat, where tliere has been a 
view of the premises by the jury, it would seem im- 
possible that the record be regarded as incorporat- 
ing all of the evidence.^'^ As a general rule alleged 
errors in the rulings of the court on an application 
for a dismissal or nonsuit,^^ or with regard to the 
direction of a verdict or an affirmative charge,!^ are 
reviewable only where the record contains all or 
substantially all the evidence on which the ruling 
is based. 

It is a further essential to a review of the suffi- 
ciency of the evidence that the record or certificate 
affirmatively recite or show that it contains all the 
evidence, or, in other words, it must purport to con- 
tain all the evidence;^® but this does not require a 
statement in express terms that all the evidence is 
set out; it is sufficient if it affirmatively appears 
frpm a reasonable construction of the language used 
that all, or substantially all, the material evidence is 


preserved.21 

Instructions. Questions, involving instructions 
given or refused, will be considered on appeal only 
where the instructions involved are made a part of 
the record, 22 and, in case of a refusal of an instruc- 
tion, where it affirmatively appears from the rec¬ 
ord that a proper request therefor was made.22 It 
is further essential to a review of an assignment 
of error based on the g^iving or refusal of an in- 
struction that all the instructions given be included 
in the record.2^ 

If the instruction given or refused depends on the 
evidence adduced, and is proper or otherwise ac- 
cording to the proof, the appellate court will review 
the giving or the refusal of the instruction only 
where the record sets forth the evidence,26 or at 
least as much thereof as bears on the instruction in 
question,26 and affirmatively shows that it contains 


exhibits, maps, or documentary evi¬ 
dence introduced in evidence are 
omitted from the record.—U- S. v- 
Patryas, C.C.A.IIL, 90 P.2d 715, cer¬ 
tiorari granted 58 S.Ct. 142, 302 U.S, 
676, 82 L.Ed. 522, and affirmed 58 
S.Ct. 551, 303 U.S. 341, 82 L.Ed. 883 
— ^Wise V. Brotherhood of Locomotive 
Firemen and Enginemen, lowa, 252 F. 
961, 164 C.C.A. 469. 

16. U.S.—Bolen-Damall Coal Co. v. 
Hicks, Ark., 190 F. 717, 111 C.C.A. 
4.45. 

17. U.S.—Rebillard v. Minneapolis, 
St. P. & S. S, M. Ry. Co., N.D., 216 
F. 503, 133 C.C.A. 9, L.R.A.1915B 
953. 

18. U.S.—^Keith Lumber Co. v. 
Houston Oil Co. of Texas, Tex., 257 
P. 1, 168 C.C.A. 213, certiorari de- 
nied 40 S.Ct. 13. 250 U.S. 666, 63 
Lr.Ed. 1197—Copper River & N. W. 
Ry. Co. V. Reeder, Alaska, 211 F. 
280, 127 C.C.A. 648—Jefferson v. 
Burhans, Minn., 85 F. 924, 29 C.C.A. 
487. 

19. U.S.—^Bufflngrton v. Owosso Mfg. 

Co., C.C.A.Ark., 105 F.2d 692—E. K. 
Wood Lumber Co. v. Andersen, C. 
C.A.Wash., 81 F.2d 161, certiorari 
denied 56 S.Ct 669, 297 U.S. 723, 80 
L.Ed. 1007—^Krauss Bros. Lumber 
Co. V. Mellon, C.C.A. Ala., 18 F. 
2d 369, certiorari granted 48 S.Ct 
35, 275 U.S. 513, 72 L.Ed. 400, and 
reversed on other grounds 48 S.Ct. 
358, 276 U.S. 386, 72 L.Ed. 620, 
amended 48 S.Ct. 527, 72 L.Ed. 

1018, and mandate conformed to, C. 
C.A., 30 F.2d 901, certiorari denied 
49 S.Ct 513, 279 U.S. 872, 73 L.Ed. 
1008—U. S. V. Mobile & O. R. Co., 
C.C.A.Ala., 8 F.2d 613—Copper Riv¬ 
er & N. W. Ry. Co. V. Reeder, Alas¬ 
ka, 211 F. 280, 127 aC.A. 648. 

4 C.J. p. 539 note 15. 

2a U.S.—U. S. V. John II Estate, C. 


C.A.Hawaii, 91 F.2d 93, certiorari 
denied John II Estate v. U. S., 58 
S.Ct 264, 302 U.S. 746, 82 L.Ed. 
577—Roberts v. National Sav. Life 
Ins. Co., C.C.A.Ark., 75 P.2d 530— 

U. S. V. Phillips, C.C.A.Ala., 70 F. 
2d 722—McHale v. Hull, C.C.A.Ill., 
16 F.2d 781—Oregon-American 
Lumber Co. v. Simpson, C.C.A. 
Wash., S F.2d 946. 

4 C.J. p 539 note 19. 

The tLsoal formula is, “The forego- 
ing was all the evidence given in 
the cause."—U. S. v. Tant, C.C.A.I11., 
88 F.2d 956. 

21. U.S.—^E. K. Wood Lumber Co. 

V, Andersen, C.C.A.Wash., 81 F.2d 
161, certiorari denied 56 S.Ct 
669, 297 U.S. 723, 80 L.Ed. 1007— 
Equitable Life Assur. Soc. of U. S. 
V. Hallibunon, C.C.A.Okl., 67 F.2d 
854—U. S. V. Alvord, C.C.A.Mass., 
66 F.2d 455, reversing, D.C., Al¬ 
vord V. U. S., 4 P.Supp. 275, and 
certiorari denied 54 S.Ct. 376, 291 
U.S. 661. 78 L.Ed. 1053—Page v. 
Lafayette Worsted Co., C.C.A.R.L, 
66 F.2d 339, certiorari denied La¬ 
fayette Worsted Co. v. Page, 54 S. 
Ct 127, 290 U.S. 692, 78 L.Ed. 596— 
Stinson v. Business Men’s Accident 
Ass'n, C.C.A.Okl., 43 P.2d 312—Un¬ 
ion Indemnity Co. v. Leidesdorf, 
C.C.A.N.Y., 37 P.2d 26, certiorari 
denied Leidesdorf v. Union Indem¬ 
nity Co., 50 S.Ct 246, 281 U.S. 730, 
74 L.Ed. 1146—First Nat. Bank of j 
Council Bluffs, lowa v. Moore, 
Wash., 148 F. 953, 78 C.C.A. 681— 
Cincinnati, H. & D. R. Co. v. Thie- 
baud, Ohio, 114 F. 918, 52 C.C.A. 
538. 

22. U.S.—Fort Uodge Hotel Co. of 
Fort Dodge v. Hartelt, C.C.A-Iowa, 
119 F.2d 253—^New York Alaska 
■ Gold Dredging Co. v. Walbridge, 
C.C.A.Alaska, 76 F.2d 655—Emporia 


r Loan & Investment Co. v. Rees, C. 
I C.A.Kan., 66 F.2d 225, rehearing de¬ 
nied 66 F.2d 789—Compania L'Un- 
ion De Paris v. Goldsmith, C.C.A. 
Puerto Rico, 8 F.2d 134—Standard 
Portland Cernent Co. v. Foley, C.C. 
A.Ala., 270 F. 203, certiorari denied 
41 S.Ct 534, 256 U.S. 693, 65 L.Ed. 
1174—Stewart v. Dallam, Fla., 219 
F. 886, 135 C.C.A. 416—Johnson v. 
Willapa, Wash., 173 P. 488, 97 C.C. 
A. 494—Dubois v. Decker, Pa., 114 
F. 267, 52 C.C.A. 153—Case v. Hali, 
94 F. 300, 36 C.C.A. 259. affirming 2 
Ind.T. 8, 46 S.W. 180. 

Mere allegation of couusel that 
certain instruotious were given is in- 
sufRcient.—Compania LUnion De 
Paris V. Goldsmith, C.C.A.Puerto 
Rico, 8 F.2d 134. 

23- U.S.—Dangelo v. McLean Fire 
Brick Co., C.C.A.Ohio, 287 F. 14— 
Jack V. Mutual Reserve Pund Life 
Ass’n, Miss., 113 F. 49, 51 C.C.A. 
36—Fidelity & Casualty Co. of 
New York v. Freeman, Tenn., 109 
F. 847, 48 C.C.A. 692, 54 L.R.A. 680. 

24. U.S.—Metropolitan Life Ins. Co. 
V. Armstrong, C.C.A.Neb., 85 F.2d 
187—Spokane, P. & S. Ry. Co. v. 
Cole. C.C.A.Or., 54 P.2d 318—Stew¬ 
art V. Dallam, Fla., 219 P. 886, 135 
C.C.A. 416. 

4 C.J. p 546 note 75. 

25. U.S.—Copper River & N. W. Ry. 
Co. v. Reeder, Alaska, 211 F. 280, 
127 C.C.A. 648—Johnson v. Willapa 
Lumber Co., Wash., 173 P. 488, 97 
C.C.A. 494—Milwaukee v. Shailer & 
Schinglau Co., Wis., 91 P. 726, 34 
C.C.A. 66. 

4 C.J. p 543 note 55. 

26. U.S.—Robinson v. Stearns, Pa», 
204 P. 772, 123 C.C.A. 222—Stemen- 
berg V. Maiilhos, Tex., 99 F. 43, 
39 C.C.A. 408. 
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all the evidence on the subject matter of the‘m- 
struction complained 

Findings and decisions. Errors in findings of 
fact or conclusions of law will be reviewed only 
where such errors are raised or shqwn by the rec- 
ord;^^ and, if the evidence, or at least the relevant 
part thereof, is not stated in the record, the correct- 
ness of the findings will not be reviewed except in 
so far as they are contradictory or conflicting or 
otherwise clearly erroneous,^^ or stated otherwise, 
if the evidence in the case is not properly brought 
up in the record, findings of the trial court will gen- 
crally be accepted as correct.^® The findings will 
not be reviewed where the record includes only as 
much of the evidence as was designated by appel¬ 
lant,^^ unless appellee does not call attention to any 


material evidence omitted froni the record.-^^ ■ 

Judgment. The validity or propriety of the judg- 
nient or order appealed from will be reviewed where 
the record sufficiently presents such question,^^ and, 
where the question is dependent on the evidence, it 
can be considered only where the record contains 
the evidence.^^ 

1. Matters Not Apparent of Record 

As a general rule, matters not properly Included 
or shown in the record, notwithstanding they other¬ 
wise appear, will not be considered by the appellate 
court. 

As a general rule, the appellate court can consid- 
er nothing that is not contained in the record, and 
will decide the case and the questions raised only 
on the basis of the record presented.^® In accord- 


27. U.S.—Lesser Cotton Co. v. St. 
Louis, I. M. & S. R. Co., Ark., 114 
F. 133, 52 C.C.A. 95—Tates v. U. 
S., CaL, 90 P. 57, 32 C.C.A. 507. 

28. U.S.—Sims V. Douglass, C.C.A. 
Ariz., 82 F.2d 812—U. S. v. Derrick, 
C.C.A.Okl., 70 F.2d 162—Jones v. 
GUI, C.C.A.Mo., 67 P.2d 159, affirm- 
in^, U.C., Gill v. Jones. 4 F.Supp. 
769—Jensma v. Sun Life Assur. 
Co. of Canada, C.C.A.Idaho, 64 P. 
2d 457, reversing-, D.C., Jensma v. 
Benefit Ass’n of By. Employees, 1 
F.Supp. 951, and certiorari denied 
Sun Life Assur. Co. of Canada v. 
Jensma, 53 S.Ct. 795, 289 U.S. 763, 
77 L.Ed. 1505—Geo. A. Hormel & 
Co. V. Chicago, M. & St. P. Ry. Co., 
C.C.A.Minn., 283 F. 915. 

29. U.S.—Petition of Gogate, C.C.A. 
Pa., 126 F.2d 1020—Speh v. Bul- 
lard, C.C.A.Pla., 90 F.2d 227—Tri¬ 
con V. Helvering, C.C.A., 68 P.2d 
280, certiorari denied 54 S.Ct. 865, 
292 U.S. 655, 78 L.Ed. 1503, rehear- 
ing denied 55 S.Ct. 67, 293 U.S. 
629, 78 L.Ed. 715—U. S. V. Wooten, 
C.C-A.N,M., 40 P.2d 882—Kendrick 
Goal & I>ock Co. v. Commissioner 
of Internal Revenue, C.C.A., 29 F. 
2d 559—Hunn v. Lewis, C.C.A.Iowa, 
25 P.2d 271, certiorari denied 49 S. 
Ct. 30, 278 U.S. 631, 73 L.Ed. 549 
—isaaes V. De Hon, C.C.A.Alaska, 
11 F.2d 943. 

4 C.J. p 548 note 91. 

To olbtaiii review of genecral find- 
ing, all evidence must be before the 
appellate court.—Stinson v. Business 
Men’s Accident Ass’n, C.C.A.Okl., 43 
F.2d 312. 

Pindings based on master’» report 

Where master was directed to re- 
port his findings of fact and conclu¬ 
sions of law, appeal from decree on 
court^s own findings after all excep- 
tions to mastei^s report ‘were sus- 
tained cannot be determined, where 
record does not show that it con¬ 
tains all the evidence that was be¬ 
fore tha; master and. that all of such 


evidence was before the trial court.— 
Roosevelt v. Missouri State Life Ins. 
Co., C.C.A.Ark., 70 P.2d 939. 

30. U.S.—U. S. V. Flower, C.C.A. 
Neb., 108 F.2d 298—Bernards v. 
Johnson, C.aA.Or.. 103 P.2d 567— 
Pratt V. Stout, C.C.A.Mo., 85 F.2d 
172, affirming, D.C., Stout v. Pratt, 
12 F.Supp. 864—Geiger v. First 
Troy Nat. Bank & Trust Co. of 
Troy, C.C.A.Ohio, 72 F.2d 877— 
Rickard v. Thompson, C.C.A.Alas¬ 
ka, 72 F.2d 807—Mayer v. White, 
C.C.A.Kan., 12 F.2d 710—Roxana 
Petroleum Co. of Oklahoma v. 
Rush, C.C.A.La., 295 P. 844. 

Where evidence heard by andltor is 

not before court, his findings must 
stand, unless controlled by evidence 
in report or outside it.—Moore v. 
Poss & Co., D.C.Mass., 18 F.2d 635. 

31. U.S.—Sublette v. Servel, Inc., C. 
C.A.Ark., 124 F.2d 516. 

32. U.S.—^Associated Indemnity Cor¬ 
poration V. Manning, C.C.A.Wash., 
107 F.2d 362. 

The district conrt^s findings are 
subject to attaclc on appeal as 
against appellees' insistence that evi¬ 
dence is not all in record, where ap¬ 
pellant complied with the Fed.Rules 
of Civ.Proc. rule 75, 28 U.S.C.A. fol- 
lowing § 723c, in regard to desig- 
nating the portion of the evidence to 
be contained in the record, when ap¬ 
peal was taken and appellees have 
not called attention to any material 
evidence omitted from record.—^As¬ 
sociated Indemnity Corporation v. 
Manning, supra. 

33. U.S.—Kelley-Koett Mfg. Co. v. 
MciEuen, C.C.A.Ky., 130 F.2d 488, 
modifying, D.C., McBuen v. Kelley- 
Koett Mfg. Co., 34 F.Supp. 351— 
Ford V. Grimmett, G-C.A-La., 278 P. 
140. 

Suit in. forma pauperis 

Where record does not present defi¬ 
nite findings of fact, and declarations 
of law in support of decree as con- 
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templated by the Federal Rules of 
Civil Procedure, but appellant shows 
that lawsuit has been pending three 
and one-half years and is now be- 
ing prosecuted - in forma pauperis, 
and urges court to review the de¬ 
cree, Circuit court of appeals will re¬ 
view the decree.—Helfer v. Corona 
Products, C.C.A.Ark., 127 P.2d 612. 

34. U.S.—Page v. Lafayette Worst- 

ed Co., C.C.A.R.I., 66 P.2d 339, cer¬ 
tiorari denied Lafayette Worsted 
Co. V. Page, 54 S.Ct. 127, 290 U.S. 
692, 78 L.Ed. 595—Stradford v. 

Wagner, C.C.A.Okl., 64 P.2d 749— 
Frank v. Bernard, N.Y., 185 F. 810, 
108 C.C.A. 42. 

35. U.S.—McBee v. U. S.. C.C.A.Okl., 

'126 P.2d 238—Drake v. General 
'Finance Corporation of Louisiana, 
C.C.ALa., 119 F.2d 588—Century 
Indemnity Co. v. Nelson, C.C.A. 
CaL, '96 F.2d 6'79, conforming to 
mandate 55 S.Ct. 531, 303 U.S. 213, 
82 L.Ed. 755, reversing, C.C.A,, 90 
P.2d 644, certiorari granted 58 S. 
Ct. 55, '302 U.S. 674, 82 L.Ed.* 520, 
rehearing denied, C.C.A., 98 P.2d 
903—American Trust Co. v. Har- 
ris, C.C.A.Cal., 88 F.2d '541—In're 
West Side-Atlas-NationaJ Bank of 
Chicago, aC.A.111., 78 P.2d 395— 
U. S. V. Van Dusen, C.C.A.Minn., 
78 F.2d 121—Ryals v. U. S., C.C.A. 
'Fla., '69' P.2d 946—Chisholm-Ryder 
Co. V. Buck, C.C.A.Md., 65 F.2d 735, 
afiirming, D.C., 1 F.Supp. 268— 

Becker -v. Tliomas, C.C.A.Kan., 14 
F.2d 829—Oliver American Trad- 
ing Oo. V. Government of U. S. of 
Mexico, ,C.C.A.N.Y., 5 F.2d 6'59— 
Ford V. Grimmett, C.C.A.'La., 278 
F. 140—U. S. V- Bell, Pa., 135 P. 
336, 6'8 C.C.A. 144. 

4 C.J. p 55'3 note 35. 

Partlcular matters not considered 
becanse not in record 
(1) 'Card and contents used on 
cross-examination.—Smith v. S. S. 
Kresge Co., C.C.A.M 0 ., 79 F.2d 36L 
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ance with this rule the appellate court will not con- 
sider stipulations or ag^reed statements of fact which 
are not properly embodied or shown in the record 
nor will it consider statements and admissions of 
counsel which form no part of the record, and re¬ 
late to matters not otherwise appearing therein,^"^ 
and this is so whether the admissions or statements 
appear, or are made, in briefs,^^ or whether they 
appear in argument^^ or in informal colloquy be- 
tween the court and counsel,^® unless they are mat¬ 
ters of which the court might properly take judicial 
iiotice.**^ 

Evidence dehors the record, whether by affida- 
vit^^ or otherwise,ordinarily will not be consid- 
ered by the appellate court The appellate court, 
however, may avail itself of authentic evidence out- 


side the record of matters occurring since the judg- 
ment or decree appealed from, where such course is 
necessary to prevent a miscarriage of justice, or a 
useless circuity of proceedings,^^ or to preserve a 
jurisdiction lawfully acquired,^^ or to protect itself 
from imposition or further prosecution of litigation 
where the controversy between the parties has been 
settled, or for other reasons has ceased to exist.^S 
The appellate court may consider data not contained 
in the record with respect to the administrative con- 
struction of a statute.^'^ 

Opinion of trial court. The opinion of the lower 
court, or matters which appear only therein, will not 
as a rule be considered by the appellate court to 
ascertain facts which are required to be shown by 
the record,^^ or to control or modify the findings of 


(2) Matters considered in other 
cases not hefore it.—Brown v. Nor¬ 
folk & W. Ry. Co., C.C.A.Va., 20 'F.2d 
133, affirmingr, D.C., Brown’s Adm'r v. 
Norfolk & W. Ry. Co., 12 F.2d 219, 
and certiorari denied Brown v. Nor¬ 
folk & W. Ry. Co., 48 S.'Ct 36, 275 

U.S. 540. 72 'L.Ed. 414. 

ICatters not presented hy hili of 
exceptioiLS, under former practice.— 
Nielson v. Utah Const. Co., C.C.A. 
Idaho, 104 P.2d 887—Ocean Accident 
&. Guarantee Corporation v. Olson, 
C.C.A.N.D., 87 F.2d 465-—Kern v. U. 
S., C.'aA.N.M., 74 F.2d 450—Haubt- 
man & (Loeb Co. v. Hooven-Owens- 
Rentschler Co., C.C.A.Ixa., 262 F. 408. 
Matter not printed as not to. be con¬ 
sidered see supra subdivision h of 
this section. 

Necessity for bili of exceptions g^en- 
erally see supra subdivision c of 
this section. 

36- U.S.—Hayden v. Ogden Savings 
Bank, Utah, 158 F. 90, 85 C.C.A. 65S 
—Stelk V. McNulta, 111., 99 F. -138, 
40 C.-aA. 357. 

4 C.J. p 119 note 16. 

37, U.S.—Compania (L’Unron De Par- 
„ ris V. Goldsmith, C.C.A-Puerto 
Rico, « F.2d 134. 

Chronologlcal stateanent of pro- 
caedings below, as appellant claims 
they transpired, fpresents no question 
of law to appellate court.—Barton v. 
Automobile Ins. . Co. of Hartford, 
Conn., CO.A-Mass., 63. F.2d 631, cer¬ 
tiorari denied 53 S.Ct 786, 289 U.S. 
755, 77 H-Ed. 1499. 

33. U.S.—Bono v. U. S.,- C.C.A.N.T., 
113 F.2d 724—Montfort v. Korte, C. 
G.A.Ind., 100 P.2d 615—U: S. v. Van 
Dusen, C.C.A.Minn., 78 F.2d 121— 
iLeonard v. Field, C.C.A.Wash., 71 
F.2d 483—lLumbermen’s Trust Co. 

V. Town ©f Ryegate, C.C.A.Monf.^ 
61 F.2d 14, reversing, I>.C., 50 P.2d 
219-—Wabash Ry. Co. v. American 
Refrigerator Transit Co., C.C.A 
Mo., 7 F.2d 335, certiorari denied 


American Refrigerator Transit Co. 
V. Wabash R. Co., 46 S.Ct. 208, 270 
U.S. 643, 70 L.Ed. 776. 

Particular matters insufficiently 
shown by statements or admissions 
in briefs only:- 

(1) Commercial reports.—Zeli v. 
Bankers’ Utilities Co., ‘C.C.A.Cal., 77 
F.2d 22. 

(2) Explanation of discrepancy of 
expert witness.—Coca-Cola Oo. v. 
Feulner, D.C.Tex., ‘7 F.Supp. 364. 

(•3) Matters shown by reporteris 
transcript not before court.—Globe 
& Rutgers Fire Ins. Co. v. Draper, 
C.C.A.Wash., 66 F.2d 985. 

39. U.S.—U. S. V. Van Dusen, C.C.A. 
Minn., 78 P.2d 121—(Lumbermen’s 
Trust Co. V. Town of Ryegate, C. 
C.A.Mont, 61 F.2d 14, reversing, D. 

! C,, ‘50 P.2d 219—Colorado Cent. 

I Consol. Min. Co. v. Turck, Colo., 

' 54 'F. 262, '4 C.C.A. 313, error dis- 

missed 14 S.Ct. 35, 150 U.S. 138, 
37 ‘HEd. 1030. 

40. U.S.—Grossman v. Kridel, C.C.A. 
N.Y., 90 F.2d 624. 

Validity of ©rder 

The Circuit court of appeals cannot 
determine validity of district courfs 
order from what was said by judge 
and counsel with reference thereto in 
latter court, but must determine 
such question from language of or¬ 
der itself, 'on appeal therefrom.—Red 
Star Laboratories Co. v. Pabst, C.C. 
A.I11., 100 F.2d 1. 

41. U.S.—U. S. V, Van Dusen, C.C. 
A.Minn., 73 P.2d 121. 

42. U.S.—Hovland v. Smith, C.C.A. 
Ariz., 22 F.2d 769—Staples & Han- 
ford Co. V. iDord, Mass., 1-48'F. 15, 
78 C.C.A. 106. 

43. U.S.—Globe & Rutgers Fire Ins. 

' Co. V. Draper, C.C.A.Wash., 66 F.2d 

985—'Krauss Bros. Lumber Co. v. 
Mellon, C.C. A. Ala., 18 F.2d 369, 
certiorari granted 48 S.Ct. 35, 275 
U.S. 513, i72 L.Bd. 400, reversed | 
on other grounds ^48 S.Ct. 358, 276 ^ 
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tr.s. '386, 72 'L.Ed. 620, amended 48 
S.Ct. 527, 72 ‘L.Ed. 1018, conformed 
to, C.C.A., 30 P.2d 901, certiorari 
denied 49 S.Ct 513, 279 U.S. 872, 
7'3 L.Ed. 1008—-Copper River & N. 

W. Ry. Co. v. Reeder, Alaska, 211 
F. 2S0-, 127 C.C.A. 648. 

■4 C.J. p 133 note 45. 

44. U.S.—Schevenell v. Blackwood, 
C.C.A.Ark., 35 F.2d 421—Ridge v. 
Manker, C.C. A.Iowa, 132 F. 599. 

45. U.S.—Schevenell v. Blackwood, 
€.C.A.Ark., 35 P.2d 421—Ridge v. 
Manker, C.C.A.Iowa, 132 P. 599. 

'46- U.S.—Sthevenell v. Blackwood, 

C. C.A.Ark., 35 P.2d 421—Ridge v. 

I Manker, C.C.A.Iowa, 132 F. 599. 

47. U.S.—U. S. V. Magnolia Petrole¬ 
um Oo., C.'C.A.Okl., 110 P.2d 212. 

48. U.S.—American Ins. Co. v. 
Scheufler, C.C.A.Mo., 129 F.2d 143, 
affirming, D.C., American Ins. Co-. 
V. Ducas, 38 F.Supp. 896, motion 
denied 38 F.Supp. 926, appeals dis- 
missed 62 S.Ct 107, 314 U.S. 575, 86 

D. Ed. 466—U. S. v. Van Dusen, C. 
C.A.Minn., 7’8 P.2d 121—Rickard v. 
Thompson, 'C.C.A.Alaska, 72 F.2d 
807—Blumenfeld v. Union Nat 
Bank of Beloit, Kan., C.C.A.Kan-, 
38 F.2d 450—Meyers v. Allen, C.C. 
A.Neb., '34 F.2d 883—Clark v. Mil- 
ens, C.C.A.Or., 32 F.2d 'lOOl—-Ken- 
drick Coal & Dock Co. v. Oommis- 
sioner of Intemal Revenuei C.C.A., 
29 P.2d 569—J. W. MoKim Corpo¬ 
ration V. Whelan, C.C.A.Wy©., 8 F. 
2d 241—Texas -Ranger PrcwJucmg 
& Reftning' Co. v. Robinson, C.C.A. 
'La., 272 'F. 453, certiorari denied 

S.Ct 55, 257 U.S. 646, 66 L.Ed. 
414—^Northern Idaho & Montana 
Power Co. v. A. (L. Jordan Lumber 
Co., C.C.A.Mont, 262 F. 7,65—Ma- 
son V. U. S., lowa, 219, F. 547, 135 
C.C.A. 315t, affirmins, D.'C., ^U. S. v. 
Mason, -211 F. 233.: • : 

4 C.J. p 102 note 41. - ; 

Assignmaiits df 'brror eoialplaiatlng 
of firLdingd of facts and' of lafw can- 
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fact on which the judgment is based.49 However, 
the lower court^s opinion, may be considered for 
the limited purpose of enabling the appellate court 
better to understand and interpret the decision of 
the lower court, by having before it the grounds or 
basis for such decision, and the process of reason- 
ing by which it was reached.^® 

§ 296. Assignment of Errors; Briefs; Dock- 
eting; Dismissal or Withdrawal; 
Matters Preliminary to Hearing 

a. Assignment of errors or statement of 

points 

b. Briefs 

c. Dismissal, withdrawal, or abandon- 

ment 

a. Assignmeiit of Errors or Statement of Points 

(1) In general 

(2) Form, scope, and effect 

(1) In General 

At least where an appeal to the Circuit court of ap- 
peals is based on a part of the record oniy, it is nec- 


essary that appeilant file an assignment of errors or 
statement of points, and errors not assigned will not 
be considered except in the case of plain or funda- 
mental errors apparent on the face of the record. On 
failure to file an assignment or statement of points 
as required, the court may dismiss the appeal or make 
such other disposition of the case as It sees fit. 

Under the Federal Rules of Civil Procedure, rule 
75 (d), 28 U.S.C.A. following § 723c, where an ap¬ 
peal to the Circuit court of appeals is based on a 
part of the record only, it is necessary that appel¬ 
lant shall prepare and serve a concise statement of 
the points on which he intends to rely on the ap- 
peal.51 According to some decisions, the effect of 
this rule is to abolish the necessity of filing assign- 
ments of errors, except under the conditions speci- 
fied by the rule.®^ It has been held, on the other 
hand, that it is stili the policy of the circuit courts 
of appeals to require a reasonably definite statement 
of points or errors to be relied on, regardless of the 
quantum of the appeal record,^3 accordance with 
the rule which generally prevailed prior to the pro- 
mulgation of the Federal Rules of Civil Procedure, 
to the effect that errors not properly assigned would 
not be considered on appeal^^ except in the case of 


not be predicated on oral opinion 
stating- courfs reasons, where no 
findings either pf fact or law are 
made.—Farmers’ 'Life Ins, COv of 
Denver, Colo., v. Barker, ‘C.C.A.Tex., 
2 F.2d 468. 

Coartas statement in denying' mo- 
tion for new trial not included in 
oharge to jury will not be consid¬ 
ered On appeal from judgment ren- 
dered on verdict.—Pullman Co. v.. 
Cuibreth, C.C.A.Ala., 2 F.2d 540, 42 
A,L.R. 164, afflrming, D.C., Cuibreth 
V. Pullman Co., 293 F. 402. 

Opinion of lower court as part of 
record see supra subdivislon b of 
this section. 

49. XJ.S.—^American Ins. 'Co. v. 
Scheufler, C.C.A.Mo., 129 iF.2d 143, 
affirming, D.C., American Ins. Co. 
V. Lucas, 38 F.Supp, 896, raotion 
denied 38 F.Supp. 926, appeals dis- 
missed 62 S.Ct. 107, 314 U.S. 575, 
86 L.Ed. 466—^Welch v. Hassett, 

C. C.A.JVtass., 90 F. 2 d 8*33, reversing, 

D. C., 15 F.Supp. 692, certiorari 

granted Hassett v. Welch, 58 S.Ct. 
•56, '302 U.S. 674, 82 L.Ed. 521, af- 
firmed 58 S.Ct. 559, 303 U.S. 303, 
82 L.Ed. 858—Isaacs v. De Hon, C. 
C.A.Alaska, 11 F.2d 943. 

ISTot finding or conclnsion 
Trial court's opinion or memoran¬ 
dum of opinion cannot on appeal be 
treated as finding of fact or conclu- 
sion of law.—Martin v. Drexel Ice 
Gream Co., C.C.A.IH., 80 tF.2d 768. 

50. U.Sj- 7 -Bankers Trpist ‘Co. V. Hen- 
wood, C.C.A.M 0 ., SS 'F.2d 163, af- 
firmfng, D.C., In re St. LOiilS 


Southwestern R. Co., 17 F.Supp. 68 
—Rademaker v. E. D. Flynn Ex- 
port Co., C.C.A.Ala., 17 F.2d 15— 
Hali V. U. S., C.aA.Tex., 267 F. 795 
—-‘Carson v. Three States Lumber 
Co., C.C.Tenn., 142 'F. 893, affirmed 
149 F. 377, 79 C.C.A. 197. 
Acceptance of findlngs in opinion 
Appellate court may determine 
whether findings and conclusions «et 
forth in opinion should be accepted 
in lieu of separate findings required 
by rule or whether case will be re- 
turned to trial court for appropriate 
findings.—National Reserve Ins. Co. 
of Illinois V. Scudder, C.C.A.Cal., 71 
F.2d 884. 

51. U.S,—^Kuper v. Betzer, C.C.A.S. 
D., 127 F.2d 84—Mutual Benefit 

Health & Accident Ass’n v. Snyder, 
C.O.A.Mich., 109 F.2d 469. 

“The purpose of [Fed. Rules of 
Civ. Proc.] rule 75(d) is to insure 
that the matter brought up in the 
record on appeal is adequate to pro- 
tect the interests of the appellee, 
If the appeal record contains less 
than a complete transcript of all the 
proceedmgs, including the evidence 
in the trial court, it is important to 
the appellee that he be informed of 
the points , to be relied upon in ofder 
to determine whether or not the ihat- 
ter designated for inclusion is sufli- 
cient to enable him, to answer the 
contentions of appellant.”—Keeley v. 
Mutual Life Ins. Co: of New York, 
C.C.A.I11., 113 tF.2d ^33. 636. 
CbmpUance held shown 
U.S.—ligare v; Hauries,. C.'C.A.I11., 
128 jF.2d‘ 582. ' ■ 
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.52, U.S.—Mutual Benefit Health & 
Accident A&s’n v. Snyder, C.C.A. 
Mich., 109 F.2d 469. 

53. U.S.—Kuper v. Betzer, C.C.A.S. 
D., 127 F.2d '31—Keeley v. Mutual 
Life Ins. Co. of New York, C.C.A. 
HI., 11'3 P.2d 6'33. 

The purpose of the rule of Circuit 
court of appeals as to statement of 
points is definitely and separately to 
point out errors complained of in or- 
der clearly to define and confine is- 
sues on appeal.—^New York 'Casualty 
Co. V. Young Men’s Christian Ass’n, 
C.C.A.Iowa, 119 F.2d 387, certiorari 
denied Young Men’s Christian Ass’n 
v. New York Casualty Co., 62 S.Ct 
91, 314 U.S. 648, 86 L.Ed. 519. 

54. U.S.—Bekins v. 'Lindsay-Strath- 

more Irr. Dist, C,C.AX:al., 114 F.2d 
680, affirming, D.C., In re Lindsay- 
Strathmore Irr. Dist., 25 F.Supp. 
988, certiorari denied Bekins v. 
Lindsay-Strathmore Irr, Dist, 61 
S.Ct 712, 312 U.S. 693, 85 L.Ed. 
1128, rehearing denied 61 S.Ct 805, 
312 U.S. 716, .85 L.Ed. 1145—^Keeley 
V. Mutual Life Ins. Co. of New 
York, ’C.C.A.I1L, 113 F.2d 6.3,3— 

Widetzky v. Pilgrim Trust Co., C. 
aA.Mass., 108 F.2d 647—Jackson 
County V. Alton R. Co.^ C.CpA.Mo., 
105 F.2d 633, certiorari denied Al¬ 
ton R. Co, V. Jackson County, Mo., 
60 S.Ct 175, 308 U.S. 610, .'84 L.Ed. 
510—^Woods V. Rains, C.C.A.M 0 ., 
104 F.2d 137, certiorari denied 60 S. 
Ct 109, 308 U.S. 585, 84 L.Ed. 490— 
Montfort v. Korte, O.C.A.Ind., 100 
P.2d 615—Rills' Heirs v. A. Wil- 
berfs Sons Lumber & Shingle Co., 



§296 FEDERAL COUBT^ 36 Q.J.S. 

plain^s or fundamentais® errors apparent on the [ face of the record 


C.CA.La„ “95 !P.2d 289—Hyland v. 
Millers Nat. Ins. €o., €.C.A,Cal,, 92 
F.2d 462, denyingr rehearing- 91 F. 
2d 735—Krause v. Snyder, C.C.A. 
Mo., S7 F.2d 723—New York iLiife 
Ins. Co. V. Wolf, C.C.A.S.D., 85 F.2d 
162, certiorari denied 57 S.Ct 316, 
299 U.S. 61*4, 81 I^.Ed. 453—New 
York Life Ins. Co. v. Roufos, C.C. 
A-Mich., 83 F.2d 620—Steinberger 
V. U. S., C.O.A.Cal., 81 )F.2d 1008 — 
U. S. V. Wilson, 'C.C.A.Kan., 78 F. 
2d 465—^Fidelity & Deposit 'Co. of 
Maryland v. Bates, C.C.A.Iowa, 76 
F.2d 160—Cockrell v. U. S., C.C.A. 
lowa, 74 F.2d 151—Columbia Pic- 
tures Corporation v. Lawton- 
Byrne-Bruner Ins. Agency Co., C. 
O.A.MO., 73 F.2d 18—Sinclair Refin- 
mg Co. V. Keister, C-C.A.Ohio, 64 
F.2d 537—Piison v. Rodefter, C.C. 

61 F.2d 976—^North River 
Coal & Wharf Co. v. McWilliams 
Bros., C.C.A.N.Y., '59 F.2d 979, cer¬ 
tiorari granted People of State of 
New York v. Maclay, 53 S.Ct. 96, 
287 U.S. 590, 77 L.Ed. 515, and af- 
firmed oS S.Ct. •323, 288 U.S. 290, 
77 L.Ed. '754—^U. S. v. Oliver, C.C. 
A.Cal., 59 F.2d 55—Victory Spark- 
ler & S'pecialty Co. v. 'Latimer, G. 
C.A.MO., 53 P.2d 3—Cabdal De Lo- 
pex V. Sociedad Espanola de Auxil¬ 
io Mutuo y Benedcencia, C.C.A. 
Puerto ‘Rico, 45 iF.2d 331—Kaplan 
V. Swartz, C.C.A.Mass., 41 F.2d 177 
Matheson v. National Surety Co., 
C.C.A-Alaska, 4l p.2d 155—Maytag 
Co. V. Meadows Mfg. Co., C.C.A. 
111., 35 F.2d 403, certiorari denied 
'50 S.Ct. 250, 281 U.S. 737, 74 L.Ed. 
1151—Dickinson Tire & Machine 
Co. V. Dickinson, C.C.A.N.Y., 29 F. 
2d '493 Smith v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, C.C.A.'N.Y., 26 'F.2d '337, modi- 
fying, D.C., 2 F.2d 390, and certio¬ 
rari denied U, S. Shipping Board 
Emergency Pieet Corporation v. 
Smith. 49 S.Ct. 29, 278 U.S. 628, 

73 L.Ed. 547—In re Morgan, 'C.C.A. 
Chio, 26 F.2d IS'3—^American Mfg. 
Co. V. U. 'S. Shipping Board Emer- 
gency Fleet Corporation, C.C.A.N. 
Y., 7 F.2d 565—Christie-Myers 

tPeed Co. v. Cleveland Grain & 
Milling Co., C.C.A.W.Va., 6 P.2d 
797, certiorari denied 46 S.Ct. 348, 
270 U.S. 647, 70 L.Ed. 779—Childs 
V. U. S., C.C.A.La„ 5 P.2d 816— 
Damico v. Firemen^s Pund Ins. Co., 
C.C.A.K 0 ., 5 P.2d 318—Radetsky v! 
Gramm-Bernstein Motor Truck 'Co., 
C.C.A.Colo., 4 F.2d 965—Turner v! 
Standard Ice & Fuel Co., O C A.' 
Kan., 292 P. '38—Slip Scarf Co. V* 
Wm. Pilene’s Sons Co., C.'C.A.Mass., 

289 F. 641—Arfcansas Short Leaf 
Lumber Co. v. Hemler, C.’C.A.Ark., 

281 P. 914—Louie Share Gan v 
White, -Cal., 258 F. 798, 1'70 C.C.A* 

92 Wight V. Washoe County Bank 
Nev., 251 P. 819, 163 C.C.A. 653—' 


Peilbach Co. v. Russell, Mich., 233 
P. 412, 147 C..C.A. 3'48—Hali v. But- 
ler, Ohio, 224 P. 709, 140 C.C.A, 249 
—^Wilson v. Calculograph Co., 
Mass., 153 F. 96*1, 83 C.C.A. 77. 

3 C.J. p 1329 note 37, p 1330 note 44. 

Beqnirement is a matter of sub- 
stance, and not a mere matter of 
form which can be waived or dis- 
pensed with by agreement or conduct 
of the parties or their counsel.—U, S. 
V, Dieckmann, C.C.A.Ind., 101 P.2d 
' 421. 

cases 

(1) Rule requiring liling of assign- 
ment of errors applies to appeals in 
equity as well as to appeals in ac- 
tions at law.—^Wade v. Blieden, C.C.A. 
Ark., 86 P.2d 75. 

(2) However, it was held that, 
where appeal in equity suit brings 
case up de novo, assignment of er¬ 
rors is unnecessary.—^Aro Equipment 
Corporation v. Herring-Wissler Co., C. 
C.A.Iowa, 84 F.2d 619—Hopkins v. 
Texas Co., C.C.A.Okl., 62 F.2d 691, 
certiorari denied 54 S.Ct. 48, 290 U.S. 
629, 78 L.Ed. 547. 

Statute supersediug mle of courfc 

Rule of court relative to assign¬ 
ment of errors was inapplicable, 
where appeal was taken after r.tatute, 
28 U.S.C.A. § 861b note, providing 
that no petition for appeal should be 
required, was in force.—Chavez v. 
U. S., C.C.A.N.M., 29 P.2d 701. 

55. U.S.—Pairmount Glass Works v. 
Cub Pork Coal Co.. Ind., 53 S.Ct. 
252, 287 U.S. 474, 77 L.Ed. 439, re- 
versing, C.C.A., Cub Pork Coal Co. 

V. Pairmount Glass Works, 59 F.2d 
539. certiorari granted Pairmount 
Glass Works v. Cub Pork Coal 
Co., 53 S.Ct. 24, 287 U.S. 585, 77 L. 
Ed. 511—Lamb v. Cramer, Miss., 

52 S.Ct. 315, 285 U.S. 217, 76 L.Ed. 
715, afflrming, C.C.A., Cramer v. 
Lamb, 48 P.2d 537, and certiorari 
granted Lamb v. Cramer, 52 S.Ct. 
43, 284 U.S. 609, 76 L.Ed. 521— 
Old Monk Olive Oil Co. v. South- 
westem Coca-Cola Bottling Co., 
Cust. & Pat.App., 118 P.2d 1015— 
American Surety Co. of New York 
V. Fischer Warehouse Co., C.C.A. 
Or., 88 P.2d 536—Hickman County 
V. Nashville Bridge Co., C.C.A. 
Tenn., 66 P.2d 174. 

C.J. p 1342 note 78. 

Error held plain or fiuidaaneutal so 
as to warrant review without assign¬ 
ment: 

(1) Insufficiency of pleadings to 
state a cause of action or defense, or 
to support the judgment.—Reliable 
Incubator & Brooder Co. v. Stahl 
111., 105 F. 663, 44 C.C.A. 657*. 

(2) Error as to evidence.—^U. S. v. 
Eide, C,C.A.Cal., 88 P.2d 682, certio¬ 
rari denied Eide v. U. S., 58 S Ct 9 
302 U.S. 689, 82 L.Ed. 533—U. S* v! 
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Harris, C.C.A.Mont, 79 P.2d 341_ 

U. S. V. White, C.C.A.Or., 77 p.2d 
757—3 C.J. p 1344 note 8 . 

(3) Error as to instructions.—• 
Swiss Bankvereln v. Zimmermann, N. 
Y., 240 P. 87, 153 C.C.A. 123—Penn- 
sylvania Co. v. Sheeley, Ohio, 221 P. 
901. 137 C.C.A. 471—3 C.J. p 1345 note 
11 . 

(4) Error in the judgment or de- 
cree, or in the rendition or entry 
thereof.—U. S. v. Bernays, Mo,, 158 
P. 792, 86 C.C.A. 52—3 C.J. p 1345 
note 25 . 

(5) That the special findings of 
fact by the trial court are insufficient 
to support the judgment or conclu- 
sions of law,—Chicago, R. I. & p. r. 
Co. V. Barrett, Tenn., 190 P. 118, 111 
C.C.A. 158. 

(6) That the conclusion of a mas- 
ter and the decree rendered thereon 
are, as a matter of law, not justified 
by the facts found by him.—Central 
Impr. Co. V. Cambria Steel Co., Mo., 
201 F. 811, 120 C.C.A. 121. 

(7) Erroneous ruling on motion for 
new trial.—Hunt v. Standard Brands, 
C.C.A.Ohio, 72 P.2d 822. 

(8) Laches.—Shea v. Nilima, Alas- 
ka, 133 P. 209, 66 C.C.A. 263. 

Error held not plain so as to war¬ 
rant review thereof in absence of 
assignment of error: 

(1) Generally.—McCann v. New 
York Stock Exchange, C.C.A.N.Y., 
107 F.2d 908, certiorari denied 60 s! 
Ct. 807, 309 U.S. 684, 84 L.Ed. 1027, 
rehearing denied 60 S.Ct. 974, 310 
U.S. 656, 84 L.Ed* 1420—Roberts v. 
Metropolitan Life Ins. Co., C.C.A.Ill.; 

94 P.2d 277, certiorari denied 58 S. 
Ct. 764, 303 U.S. 660, 82 L.Ed. 1119— 
Smith V. Metropolitan Life Ins. Co., 
C.C.A.Ill., 94 P.2d 277, certiorari de¬ 
nied 58 S.Ct. 1039, 304 U.S. 570, 82 
1 L.Ed. 1535—Mutual Life Ins. Co. of 
New York v. Parkinson, C.C.A.Pa., 

72 P.2d 759—Schmidt v. U. S., C.C.A. 
Neb., 63 P.2d 390—Sucesores de Perez 
Hermanos v. Costa, C.C.A.Puerto Ri¬ 
co, 281 F. 439. 

(2) Want of process.—James-Dick- 
inson Farm Mortgage Co. v. Seimer, 
C.C.A.H1., 12 P.2d 772, afRrming, D. 

C., Seimer v. James Dickinson Farm 
Mortgage Co., 299 P. 661, certiorari 
denied James-Dickinson Farm Mort- 
&age C©. V. Seimer, 47 S.Ct. 95 273 
U.S. 700. 71 L.Ed. 847—Rogers v. 
Penobscot Min. Co., S.D., 154 P 606 
83 C.C.A. 380. ’ ' 

(3) Particular errors with respect 
to evidence.—Baltimore & O. R, Co. 
v. McCune, Pa., 174 P. 991, 98 C.C.A.’ 

561—3 C.J. p 1344 notes 5, 10. 

(4) Error with regard to instruc¬ 
tions.—New York Life Ins. Co. v. 
Roufos, C.C.A.Mich., 83 P.2d 620. 

56. U.S.—Prudential ins. Co. of 



36 C.J. S, 


FEDEEAL C0VRT8 


§ 296 


On failure to serve and file a statement of the 
points to be relied on on appeal as required, the Cir¬ 
cuit court of appeals may take such action as it 
deems appropriate, including dismissal of the ap- 
peal.^'^ Ordinarily, however, a failure in this re- 
spect is not a jurisdictional defect in the appeal pro- 
ceedings which necessitates a dismissal of the ap¬ 
peal,and such action will not be taken in the ab- 
sence of any claim of injury resulting from the fail¬ 
ure to file the required statement.^9 


In accordance with the foregoing rules as to the 
necessity, at least under some circumstances, of an 
assignment of errors or statement of points on ap¬ 
peal, the Circuit courts of appeals will not as a rule, 
except in the case of plain and fundamental errors 
apparent on the face of the record, consider errors 
which have not been properly assigned with respect 
to jurisdiction,®^ pleadings,^^ process,®^ evidence 
and rulings thereon,®^ instructions,®"^ verdict and 


America v. Morris, for Use of Tes- 
ko, C.C.A.Pa., 72 F.2d 824—In re 
Florsheim, D.C.Cal., 24 F.Supp. 991. 
3 C.J. p 1343 notes 84. 85. 

Juris dictiou 

(1) As a general rule, a question of 
Jurisdiction may be raised on appeal 
although no error has been assigned 
with respect thereto.—Flowers v. U. 
S., C.C.A.Neb., 86 F.2d 79—Miller v. 
First Service Corporation, C.C.A.N.D., 
84 F.2d 680, 109 A.L.H. 1179—St. Louis 
Southwestern Ry. Co. v. Commission- 
ers of Road Inaprovement Dist. No. 2 
of Lafayette County, Ark., C.C.A.Ark., 
265 F. 524, certiorari granted Com- 
missioners of Road Improvement 
Dist. No. 2 V. St. Louis Southwestern 

R. Co., 41 S.Ct. 15, 254 U.S. 626, 65 
L.Ed, 445, afflrmed Commissioners of 
Road Imp. Dist. No. 2 of Lafayette 
County, Ark., v. St Louis Southwest¬ 
ern R. Co., 42 S.Ct. 250, 257 U.S. 5#7, 
66 L.Eld. 364—Toledo Newspaper Co. 
V. U. S., 237 F. 986, 150 C.C.A. 636, 
afflrming, D.C., U. S. v. Toledo News¬ 
paper Co., 220 F. 458, afSrmed Toledo 
Newspaper Co. v. U. S., 38 S.Ct. 560, 
247 U.S. 402, 62 L.Ed. 1186—3 C.J. 
p 1343 notes 87, 88. 

(2) It has been held, however, that 
mere errors in the method of exer- 
cising acknowledged jurisdiction are 
not fundamental within the text rule. 
—Morrison v. Bumette, Ind.T., 154 F. 
617, 83 C.C.A. 391, appeal dismissed 
29 S.Ct 394, 212 U.S. 291, 53 L.Ed. 
517—Rogers v. Penobscot Min. Co., 

S. D., 154 F. 606, 83 C.C.A. 380. 

57. U.S.—Keeley v. Mutual Life Ins. 
Co. of New York, C.C.A.I1L, 113 F. 
2d 633. 

Prior to Pederal Rules of Civil Pro- 
cedure 

(1) Court could dismiss or quash 
the 'appeal or writ of error.—E. R. 
Squibb & Sons v. Mallinckrodt Chem¬ 
ical Works, Mo., 55 S.Ct. 135, 293 
U.S. 190, 79 L.Ed. 279—Robertson v. 
Morganton Full Fashioned Hosiery 
Co., C.C.A.N.C., 95 F.2d 780—Ransome 
Concrete Machinery Co. v. Moody, C. 
C.A.N.Y., 282 F. 29—3 C.J. p 1348 
note 55. 

(2) On abandonment of duly fLled 
assignments of error, the Circuit 
court could affirm the decree from 
which the appeal was taken.—E, R. 


Squibb & Sons v. Mallinckrodt Chem¬ 
ical Works, supra. 

(3) A judgment or decree could be 
affirmed as to matters not questioned 
by an assignment of error.—^Walker 
V. First Trust & Savings Bank, C.C. 
A.Mo., 12 F.2d 896, 75 A.L.R. 757. 

58. U.S.—Penee v. U. S., C.C.A.Wis., 
121 F.2d 804—Twachtman v. Con- 
nelly, C.C.A.Ohio, 106 F.2d 501— 
Robertson v. Morganton Full Fash¬ 
ioned Hosiery Co., C.C.A.N.C., 95 
F.2d 780—Benjamin v. Buell, C.C. 
A.HL, 268 F. 792. 

Condition prec edent 
However, under the rules prevail- 
ing in at least one Circuit it is a 
condition precedent to the considera- 
tion of an appeal by the Circuit court 
of appeals that the prescribed state¬ 
ment of points be served and filed.— 
Keeley v. Mutual Life Ins. Co. of 
New York, C.C.A.I11., 113 F.2d 633. 
Irregularity cured 
Motion to dismiss appeal on ground 
that appellant did not serve a state¬ 
ment of th-^ points on which it would 
rely on appeal, while designating less 
than the complete record for inclu- 
sion in the transcript, would be de- 
nied, where appellees designated for 
inclusion all parts of the record not 
designated by appellant, since any ir¬ 
regularity in designation of the rec¬ 
ord by appellant was cured.—Grand 
Lodge Improved, B. P. O. E. of the 
World, V. Eureka Lodge No. 5, In- 
dependent Elks, C.C.A.Va., 114 F.2d 
46, certiorari denied Eureka Lodge 
No. 5, Independent Elks v. Grand 
Lodge Improved, B. P. O. E. of the 
World, 61 S.Ct. 319, 311 U.S. 709, 
85 L.Ed. 461. 

59. U.S.—Yager v. Liberty Royalties 
Corporation, C.C.A.Okl., 123 P.2d 44 
—Adams v. New York, C. & St. L, 

R. Co., C.C.A.Ind., 121 p.2d 808— 
Keeley v. Mutual Life Ins. Co. of 
New York, C.C.A.I11., 113 F.2d 633. 

00. U.S.—U. S. V. Wilson, C.C.A. 

Kan., 78 P.2d 465—Healy^^v. Ratta, 

C. C.A.N.H., 67 P.2d 554, aiRrming, 

D. C., Ratta v. Healy, 1 F.Supp. 669, 
appeal dismissed Healy v. Ratta, 53 

S. Ct 522, 289 U.S. 701, 77 L.Ed. 
1459, reversed on other grounds 54 
S.Ct 700, 292 U.S. 263, 78 L.Ed. 
1248—O. L. Stanard Dry Goods Co. 
V. Tackett C.C.A.Ky., 23 F.2d 919. 
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61. U.S.—Wilson v. Byron Jackson 
Co., C.C.A.Cal., 93 F.2d 572—Rick- 
etts V. Waller, C.C.A.Neb., 81 P.2d 
977—Schmidt v. U. S., C.C.A.Neb., 
63 P.2d 390—Clinton E. Worden & 
Co. V. California Fig Syrup Co., 
Cal., 102 F. 334, 42 C.C.A. 383, re¬ 
versed on other grounds 23 S.Ct. 
161, 187 U.S. 516, 47 L.Ed. 282. 

3 C.J. p 1335 note 73. 

62. U.S.—Rogers v. Penobscot Min. 
Co., S.D., 154 F. 606, 83 C.C.A. 380. 

63. U.S.—Travelers Ins. Co. v. 

Drake, C.C.A.Cal., 89 F.2d 47—Ed- 
dy V. National Union Indemnit''' 
Co., C.C.A.Cal., 78 F.2d 545—Fidel- 
ity & Deposit Co. of Maryland v. 
Bates, C.C.A.Iowa, 76 F.2d 160— 
Lazelle v. Norfolk & W. Ry. Co., 
C.C.A.Ohio, 73 F.2d 459—U. S. v. 
Smith, C.C.AWash., 55 F.2d 141, 
81 A.L.R. 926—Hookway v. First 
Nat Bank, C.C.A.Iowa, 36 F.2d 166 
—^Brown v. U. S., C.C.A.Wyo., 36 
F.2d 161—Hili V. New York Cent. 
R. Co., C.C.A.Ohio, 35 P.2d 30—El- 
liott Addressing Mach. Co. v. Ad- 
dressing Typewriter Stencil Corpo¬ 
ration, C.C.A.N.Y., 31 F.2d 282— 
Meinrath Brokerage Co. v. Collins- 
Dietz-Morris Co., C.C.A.Okl., 298 
F. 377—Gandia & Stubbe v. Ca- 
dierno, Puerto Rico, 233 F. 739, 147 
C.C.A 505—Connell Bros. Co. v. 
H. Diederichsen & Co., China, 213 
F. 737, 130 C.aA. 251. 

3 C.J. p 1337 note 11. 

64. U.S.—Radius v. Travelers Ins. 
Co., C.C.A.Cal., 87 F.2d 412—Mu¬ 
tual Life Ins. Co. of New York v. 
Wells Fargo Bank & Union Trust 
Co., C.C.A.Cal., 86 F.2d 585—Union 
Electric Light & Power Co. v. Sny- 
der Estate Co., C.C.A.Mo., 65 P.2d 
297—Payne v. Ostrus, C.C.A.Iowa, 
50 P.2d 1039, 77 A.L.R. 531—Dami- 
co V. Piremen’s Fund Ins. Co., C.C. 
A.Mo., 5 F.2d 318—Johnson v. His- 
lop, C.C.AMont, 272 F. 913—Co-op- 
erative Raw Fur Co. v. American 
Credit Indemnity, Co., Mich., 240 P. 
67, 153 C.C.A. 103—North British & 
Mercantile Ins. Co. v. Rose, N.J., 
228 F. 290, 142 C.C.A. 582—Bassett 
V. Utah Copper Co., Utah, 219 F. 
811, 135 C.C.A. 481—City of Detroit 
V. Grumniond, Mich., 216 F. 273, 132 
C.C.A. 417. 

3 C.J. p 1338 note 16. 
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findings,®^ judgment, order, or decree,®® and rul- 
ings on motions for new triai, and proceedings aft- 
er judgment.®'^ 

Assigmnents of cross errors. In the absence of 
statute or rule of court giving such right, it is gen- 
erally held that an appellee cannot make a cross as- 
signment of errors unless he himself appeals.®^ 

(2) Form, Scope, and EfYect 

Where assignments of errors or statements of points 


relied on for appea! are required, they must substan- 
tially comply as to form, contents, filing, and service 
with statutes or rules of caurts; and, while noncom- 
pliance may be overlooked by the court, it may resuit 
in the refusing of the court to consider errors, dismiss- 
ing the appeai, or affirming the judgment below. 

Where assignments of error or statements of 
points relied on for appeai are required, see supra 
subdivision a (1) of this section, they must sub- 
stantially comply as to form and contents, and in 
other particulars, with the applicable provisions of 
statutes and rules of court.^^ An assignment must 


65. U.S.—Esso, Inc. v. Standard Oil 
Co., C.C.A.Mo., 98 F.2d 1—Reuter v. 
McCook, C.C.A.Or,, 92 P.2d 267— 
Sait Bayou Drainage Dist. v. Fu- 
trall, aC.A.Ark., 72 F-2d 940—Na¬ 
tional Surety Co. of New York v. 
Cobb, C.C.A.La., 66 F.2d 323, certio¬ 
rari denied Cobb v. National Sure¬ 
ty Co., 54 S.Ct. 127, 290 U.S. 692, 78 
L.Ed. 595—Maryland Casualty Co. 
V. Klickalumber Co., C.C.A.Cal., 41 
P.2d 222—Geo. A. Hormel & Co. v. 
Chicago, M. & St. P. Ry. Co., C.C.A. 
Minn., 283 F. 915—Davis v. Carne- 
gie Steel Co., Ohio, 244 F. 931, 157 

C. C.A. 281—In re Imperial Irr. 
Dist., D.C.Cal., 38 F.Supp. 770— 
Knaust Bros. v. Goldschlag, D.C.N. 
T., 28 F.Supp. 188, affirmed, C.C.A., 
119 F.2d 1022—Penmac Corporation 
V. Esterbrook Steel Pen Mfg. Co., 

D. C.N.Y., 27 F.Supp. 86. 

3 C.J. p 1338 note 27, p 1339 note 31. 

66. U.S.—Brennan v. Tillinghast, 
Mich., 201 F. 609, 120 C.C.A. 37. 

3 C.J. p 1339 note 41, p 1340 note 43, 
p 1344 note 3. 

AmOTmt or extent of recovery or re- 
Uef 

U.S.—State of Califomia v. Hisey, C. 
C.A,CaL, 84 F.2d 802—Nolte v. Hud- 
son Nav. Co., C.C.A.N.T., 47 F.2d 
166—Greeley Nat. Bank v. Wolf, 
C.C.A.C 0 I 0 ., 4 F.2d 67—Morgan’s 

Louisiana & T. R. & S. S. Co. v. 
Isaae Joseph Iron Co., Ohio, 243 
F. 149, 156 C.C.A. 15. 

3 C-J. P 1340 note 42^. 

67. U.S.—^Hunt V. Standard Brands, 
C.C.A.Ohio, 72 F.2d 822—Baltimore 
S. S. Co. V. Phillips, C.C.A.N.Y., 9 F. 
2d 902, certiorari granted 46 S.Ct. 
348, 270 U.S. 638, 70 L.Ed. 774 and 
reversed on other grounds 47 S.Ct. 
600, 274 U.S. 316, 71 L.Ed. 1069— 
Williamson v. Electric Service Sup¬ 
piles Co., Pa., 242 P. 873, 155 C.C. 
A. 461, affirming, D.C., 236 F. 353— 
Kalloch V. Hoagland, Tenn., 239 P. 
252, 152 C.C.A. 240. 

3 C.J. p 1341 note 59. 

68 . U.S.—Cochran v. M & M Transp. 
Co., C.C.A,R.I., 110 F.2d 519—Hard- 
ing V. Federal Nat. Bank, C.C.A. 
Hass., 31 P.2d 914—Millward v. 
Vulcan Furnace & Equipnaent Co., 
C.C.A.Pa., 26 P.2d 78—National 
Fire Ins. Co. pf Hartford,, Conn., v.) 


Elliott, C.C.A.MO., 7 F.2d 522, 42 
A.L.R. 1121. 

3 C.J. p 1403 note 57, p 352 note 41 
[b]. 

However, where a party moves for 
judgment notwithstanding the ver- 
dict and for new trial in the alterna¬ 
ti ve, if the trial jud&e grants judg¬ 
ment notwithstanding the verdict and 
denies motion for new trial, the mov- 
ant may cross assign error in the op- 
posing party’s appeai to the Circuit 
court of appeals to rulings of law 
at the trial.—Montgomery Ward & 
Co. V. Duncan, Ark., 61 S.Ct. 189, 311 
U.S. 243, 85 L.Ed. 147, modifying, 
C.C.A., Duncan v. Montgomery "Ward 
& Co., 108 P.2d 848, reversing, D.G, 
27 F.Supp- 4, certiorari granted Mont¬ 
gomery Ward & Co. v. Duncan, 60 S. 

1 Ct. 809, 309 U.S. 650, 84 L.Ed. 1001. 
motion denied 60 S.Ct. 1073, 310 U. 
S. 612, 84 L.Ed. 1389. 

69. U.S.—^New York Casualty Co. v. 
Toung Men's Christian Ass’n, C.C. 
A.Iowa, 119 F.2d 387, certiorari de¬ 
nied Young- Men*s Christian Ass’n 
V. New York Casualty Co., 62 S.Ct. 
91, 314 U.S. 648, 86 L.Ed. 519— 
Kleinschmit v. Farmers Mut. Hail 
Ins. Ass’n of lowa, C.C.A.Neb., 101 
F.2d 987—U. S. v. Dickinson, C.C. 
A.Mass., 95 P.2d 65, affirming, D.C., 
Cushing V. U. S., 18 F.Supp. 83— 
Combs V. U. S., C.C.A.MO., 65 P.2d 
787—City Ice & Puel Co. v. Dank- 
mer, C.C.A.W.Va, 52 F.2d 929—Fed¬ 
eral Intermediate Credit Bank of 
Omaha v. L’Herisson, C.C.A. S.D„ 
33 P.2d 841—^Villar & Co. v. Conde, 
C.C.A.Puerto Rico, 30 P.2d 588— 
Broatch v. Boysen, Wyo., 236 P. 
516, 149 C.C.A. 668. 

3 C.J. p 1333 note 54, p 1349 note 59. 

A motion for a new trial cannot be 
used as a substitute for an assign¬ 
ment of errors if there is no express 
provisiou to that effecL—Booth v. 
Gilbert, C.C.A.M 0 ., 79 F.2d 790. 

Beference to extrinsic matter 

Generally an assignment of errors 
must be so complete in itself that no 
reference to extrinsic matter is nec- 
essary to determine what is intended 
to be presented thereby.—^American 
Surety Co. of New York v. Fischer 
Warehouse Co., C.C.A.Or., 88 P.2d 536 
—Delaware & H. R. Corporation v. 
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Cottrell, C.C.A.Pa., 69 P.2d 195, oer- 
tiorari denied 54 S.Ct. 719, 292 U.S. 
638, 78 L.Ed. 1490—McClellan v. 

Pyeatt, Ind.T., 50 P. 686. 1 C.C.A. 
613—3 C.J. p 1398 note 80. 

Mere clerical errors and immaterial 
defects or irregularities will be dis- 
regarded.—McBride v. Neal, 111., 214 
P. 966, 131 C.C.A. 262—Church Coop- 
erage Co. v. Pinkney, N.Y., 170 P. 266, 
95 C.C.A. 462, reversing, D.C., 163 P. 
653. 

Joint and several assignments 

(1) A joint assignment of error 
must be good as to all who join 
therein, or it will not be available as 
to any of them.—^Wimberly y. Cow- 
an Inv. Corporation, C.C.A.Ala., 80 P. 
2d 452, certiorari denied 56 S.Ct. 674, 
298 U.S. 654, 80 L.Ed. 1381—Dolbear 

Gulf Production Co., C.C.A.Tex., 
268 F. 737, certiorari denied Shannon 
V. Gulf Production Co., 41 S.Ct. 375, 
255 U.S. 569, 65 L.Ed. 790. 

(2) Where an appellant wishes to 
urge an identical question or error 
with respect to several different par¬ 
ties, one assignment is sufficient as 
to alL—Andrews v. National Poundry 
& Pipe Works, Wis., 76 F. 166, 22 
C.C.A. 110, 36 L.R.A. 139, rehearing 
denied 77 P. 774, 23 C.C.A. 454, 36 
L.R.A. 153, certiorari denied 17 S. 
Ct 996, 166 U.S. 721, 41 L.Ed. 1188. 

Piling of excessive and tinneces- 
sairy mimber of assignments is Im- 
proper, and court may in such case 
consider only such questions as 
seem to it to be material to the judg¬ 
ment.—^Nev-Cal Electric Securities 
Co. V. Imperial Irr. Dist., C.C.A.Cal., 
85 F.2d 886, certiorari denied 57 S.Ct 
493, 300 U.S. 662, 81 L.Ed. 871—Ocean 
Accident & Guaranty Corporation v. 
Rubin, C.C.A.Cal., 73 P.2d 157—^Al- 
bert Pick-Barth Co. v. Mitchell Wood- 
bury Corporation, C.C.A-Mass., 57 F. 
2d 96, certiorari denied Albert Pick- 
Barth Co. V. Mitchell Woodbury Com- 
pany, 52 S.Ct 503, 286 U.S. 552, 76 L. 
Ed. 1288—Lawson v. U. S., C.C.A.Ark., 
297 P. 418—Chicago Great Western R. 
Co. V. McDonough, lowa, 161 P. 657, 
88 C.C.A. 617—Shep^d v. U. S., Utah, 
160 F. 6^4, 87 C.Q.A. 486, certiorari 
denied 29 3.Ct 682, 212 IJ.S. 571, 63 
L-EO. 655—Famsworth y. Nevada Co., 
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be as to some reviewable judicial action occurring 
during the trial,^^^ and it must have been preserved 
for review by timely and proper objections and ex- 
ceptions,'^^ The assignment or statement of points 
must set forth definitely and specifically the partic- 
ular error or errors relied on,72 ^nd as a general 
rule an assignment defective in this respect will not 
be considered by the appellate court,'^^ unless the 
error complained of is a plain or fundamental error 
apparent on the record, so that it may be considered 


on that ground."^^ Each error relied on must be 
separately and distinctly specified, no one assign¬ 
ment shall embrace more than one specification of 
error, and on a failure to comply with this require- 
ment the court will either refuse to consider the as¬ 
signment at ali or will overrule it if any one of the 
assignments of error cannot be sustainedJ^ 

The foregoing rules as to the requisite specifica¬ 
tion of errors to warrant review thereof by the Cir¬ 
cuit court of appeals have been applied with respect 


Utah, 102 P. 578, 42 C.C.A. 509—3 C. 
J. p 1350 note 41, p 1357 note 42. 
»ecord 

(1) No ruling-s or decisions of the 
court not shown by the record can 
be assig:ned as errors.—Woodbury v. 
Shawneetown, 111., 74 P. 205, 20 C. 
C.A. 400—3 C.J. p 1365 note 85. 

(2) Nothing- can be assigned for 
error which is in contradiction of, 
or in conflict with, the record.—Che- 
ney v. Bacon, Neb., 49 P. 305, 1 C. 
C.A- 244—3 C.J. p 1364 note 84. 

70 . U.S.^-Century Indemnity Co. v. 
Nelsen, C.C.A.Cal., 90 P.2d 644, cer¬ 
tiorari granted 58 S.Ct 55, 302 U.S. 
674, 82 L.Ed. 520, and reversed oh 
other grounds 58 S.Ct. 531, 302 U. 
S. 213, 82 L.Ed. 755, mandate con- 
formed to, C.C.A., 96 P.2d 679, re- 
hearing denied 98 F.2d 903. 

3 C.J. p 1356 notes 33, 34. 

71 . U.S.—Maryland Casualty Co. v. 
Elmira Coal Co.. C.C.A.Mo., 69 F.2d 
616—Elbukan Oil Co. v. Lamb, C.C. 
A.Kan., 12 F.2d 387. 

3 C.J. p 1356 note 40. 

72 . U.S.—New York Casualty Co. v. 

Young Men's Christian Ass'n, C. 
C.A.Iowa, 119 F.2d 387, certiorari 
denied Young Men's Christian 
Ass’n V. New York Casualty Co., 
62 S.Ct. 91. 314 U.S. 648. 86 L.Ed, 
519—Reidy v. Myntti, C.C.A.Alas- 
ka, 116 F.2d 725—Denver-Greeley 
Valley Irr. Dist. v. McNeil, C.C.A. 
Colo., 106 F.2d 288—Pope v. Lin¬ 
coln Nat. Life Ins, Co., C.C.A.Mo., 
103 F.2d 265—^American Surety Co. 
of New York v. Fischer Warehouse 
Co., C.C.A.Or., 88 P.2d 636—Miller- 
Crenshaw Co. v. Colorado Mill & 
Elevator Co„ C.C.A.Ark., 84 F.2d 
930. aflirmed 87 P.2d 457—U. S. v, 
Nickle, C.C.A.MO., 70 P.2d 873—Vir- 
grinian Ry. Co. v. Chambers, C.C.A. 
W.Va,, 46 P.2d 20, certiorari grant- 
ed 51 S.CL 352, .283 U.S. 813, 75 L. 
Ed 1430, and affirmed 52 S.Ct. 
27. 284 U.S. 577, 76 L.Ed. 501—Gulf 
Smokeless Coal Co. v. Sutton, 
Steele & Steele, )C.C.A.W.Va:, ^6 P. 
2d 224, denying rehearing 35 F.2d 
433, certiorari denied 60 S.Ct. 158, 
280 j U.a 6(>9, 74 L.Bd. 652—Ed- 
wards v,' Bodkin, Cah, 249 F. 562, 
161 C.C.A. 488. . . 1 

3 CjJ. p 1357 note,48,'p 1361 note 54, 

P 1362(mote 70., . , :. , , 


Ittae unchanged 

Rule of Circuit court of appeals as 
to statement of points necessitates 
same separation and particularity of 
statement as did former assignment 
of errors.—^New York Casualty Co. 
V. Young Men’s Christian Ass^n, C.C. 
A.Iowa, 119 F.2d 387, certiorari de¬ 
nied Young Men’s Christian Ass’n v. 
New York Casualty Co., 62 S.Ct. 91, 
314 U.S. 648, 86 L.Ed. 519. 

Objections and ezceptions 

The assignment of errors must set 
out specifically and fully the ruling 
or action of the court complained 
of and set out or show the necessary 
objections or exceptions thereto made 
in the lower court.—Lewis v. Stand¬ 
ard Oil Co. of Califomia, C.C.A.Cal., 
88 F.2d 512—McCoy v. Universal Car- 
loading & Distributing Co., C.C.A. 
Ohio, 82 P.2d 342—U. S. v. Alcorn, 
C.C.A.Or., 80 P.2d 487—Maryland 
Casualty Co. v. Elmira Coal Co., C.C. 
A.Mo., 69 P.2d 616. 

Befereuce to record 

It is sometimes required by rule of 
court that the assignment shall re¬ 
fer to the record by page or other- 
wise, so as to indicate where the 
alleged error may be found.—Miller- 
Crenshaw Co. v. Colorado Mill & El¬ 
evator Co., C.C.A.Ark., 84 P.2d 930, af¬ 
firmed 87 F.2d 457—U. S. v. Nickle, 
C.C.A.MO., 70 P.2d 873—Maryland 
Casualty Co. v. Elmira Coal Co., C.C. 
A.Mo., 69 F.2d 616—^Anderson v. U. 
S., C.C.A.MO., 65 F.2d 870—3 C.J. p 
1364 notes 78, 83. 

Scope and effect of assignment 

Questions raised by an assignment 
or statement of errors are limited to 
those fairly presented by the partic- 
ular assignment—Davilla v. Bruus- 
wick-Balke Collender Co. of New 
York, C.C.A.N.Y., 94 F.2d 567, mod- 
ifying, D.a, 19 P.Supp, 819, certio¬ 
rari denied 68 S.Ct 1040, 304. U.S. 
572, 82 L.Ed. 1636—Qeuardian Trust 
Co. v. Keith, C:C.A.Ark., 69 F.2d 477, 
certiorari denied 64 S.Ct. 862, 292 U. 
S. 652, 78 L.Ed. 1501—Ed S. Michbl- 
son, Inc., V. Nebraska Tire &’ Rub¬ 
ber Co., C.C.A.Mp,, 63 P,2d 597,:,certio¬ 
rari denied 54 S.Ct, 62* 1 290;,U.S. 634. 
78 L-Ed 551—Kennelly V. Frederick 
Starr Contracting < Co.*! N.Y.; 250 P- 
229. 162 GIC.A. 365—^Ambld v., Horrl- 


gan, Mich., 238 P. 39, 151 C.C.A. 115 
—3 C.J. p 1363 note 76. 

73. U.S.—Miller-Crenshaw Co. v. 
Colorado Mill & Elevator Co., C.C. 

A. Ark., 84 F.2d 930, affirmed 87 F. 
2d 457—Northern Central Coal Co. 
V. Barrowman, Mo., 246 P. 906, 
159 C.C.A. 178—Cooper v. Jewett, S. 

B. , 233 F, 618, 147 C.C.A. 426. 

3 C.J. p 1357 note 48. 

74. U.S.—Hickman County v. Nash- 
ville Bridge Co., C.C.A.Tenn., 66 F. 
2d 174. 

3 C.J. p 1369 note 50. 

75. U.S.—New York Casualty Co. v. 
Young Men’s Christian Ass’n, C.C. 
A.rowa, 119 F.2d 387, certiorari de¬ 
nied Young Men's Christian Ass'n 
V. New York Casualty Co., 62 S.Ct. 
91, 314 U.S. 648, 86 L.Ed. 519— 
Gila Valley Irr. Dist v. U. S., C.C. 
A.Ariz., 118 F.2d 507—Century In¬ 
demnity Co. V. Nelson, C.C.A.Cal., 
90 F.2d 644, certiorari granted 68 
S.Ct 55, 302 U.S. 674, 82 L.Ed. 520, 
reversed on other grounds 58 S. 
Ct 531. 302 U.S. 213, 82 L.Bd. 755, 
mandate conformed to, C.C.A., 96 P. 
2d 679, rehearing denied 98 P.2d 
903—Mutual Life Ins. Co. of New 
York V. Wells Fargo Bank & Un¬ 
ion Trust Co., C.C.A.Cal., 86 F.2d 
586—Currin v. Nourse, C,C.A.Mo., 
74 F.2d 273, certiorari denied 65 S. 
Ct 638, 294 U.S. 729, 79 L.Ed. 1259 
—E. R. Squibb & Sons y. Mallinck- 
rodt Chemical Works, C.C.A.Mo., |59 
F.2d 685, afflrming, D.C., Mallinck- 
rodt Chemical Works v. E. R. 
Squibb & Sons, 6 F.Supp. 173, and 
motion denied B. R. Squibb & Sons 
V. Mallinckrodt Chemical Works, 
65 S.Ct 121, certiorari denied 55 
S.Ct 916, 295 U.S. 759, 79 L,Ed 
1701—^Hill V, New York Cent R 
Co., C.C.A.Ohio, 35 P.2d 30. 

3 C.J. p 1362 note 71. 

Singlo proposition of law 
However, where various efrors are 
complained of, presenting a singie 
proposition of law Oommon to ali of 
them, they need not be separately 
stated as so many distinet proposi- 
tions.—Central Trust Co.' v. Conti¬ 
nental Trust Co., Colo., 86' F.: fij.t 
20 C.C.A. 235, certiorari denied 171 > 
U:S. ^ 87 , 18*S.Ct. 940. . ' : i , 
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to alleged errors as to pleadings,'^® interlocutory 
proceedings,^'^ evidence,^® and have been applied to 


sutmission of issues or questions to the jury,'^9 jn. 


76 . U.S.—Moore v. Tremelling, C.C. 
A.Idaho, 100 F.2d a9—Smith v. 
Royal Ins. Co., C.C.A.Cal., 93 F.2d 
143, certiorari denied Royal Ins. 
Co. V. Smith, 58 S.Ct. 759, 303 U.S. 
656, 82 L.Ed. 1115—Schmidt v. U. 

5., aC.A.Neb., 63 F.2d 390—Blalock 
V. Georgia Ry. & Electric Co., Ga., 
228 F. 296, 142 C.C.A. 588, Ann.Cas. 
1917A 679. 

3 C.J. p 1366 notes 96. 98, p 1368 note 
16. 

Wecessity for assigning' eacli error 
separately 

U.S.—Manitoba Fish Co. v. Booth, 

111., 109 P. 594, 48 C.C.A. 564. 

3 C.J. p 1367 note 1. 

Assiguments beld snfficieiLt 

U.S.—Ramsay v. Crevlin, Colo., 254 
P. 813, 166 C.C.A. 259—Klink v. 
Chicago, R. I. & P. By. Co., Colo., 
219 F. 457, 135 C.C.A. 169. 

77 . U.S.—Burton v. Carey, C.C.A.Or., 
82 F.2d 657—Trustees Syj^em Co. 
of Pennsylvania v. Payne, C.C.A. 
Pa., 65 F.2d 103. 

78 . U.S.—^Baten v. Kirby Lumber 
Corporation, C.C.A.Tex., 103 P.2d 
272—U. S. V. Nickle, C.C.A.Mo., 70 
P,2d 873—Greenway v. U. S., C.C.A. 
Colo., 67 P.2d 738—Schmidt v. U. 

5., C.C.A.Neb., 63 P.2d 390—Pidelity 
& Casualty Co. of New York v. Nie- 
mann, C.C.A.M0., 47 P.2d 1056— 
Walton Trust Co. v. Taylor, C.C.A. 
Me., 2 F.2d 342—Johnson Farm 
Loan Co. v. McManigal, C.C.A.Neb., 
288 P. 185—Wustum v- Kradwell, 
C.C.A.Wis., 270 P. 546—Wm. Ed- 
wards Co. v. La Dow, 230 F. 378, 
144 C.C.A. 620, modifying, D.C., 
In re Miller, 221 F. 471. 

Admission or rejection of ©vidence 

(1) The particular evidence or of¬ 
fer, the admission or exclusion of 
which is claimed to he erroneous, 
must be pointed out or identified.— 
Collins V. Pinley^ C.C.A.Ariz., 94 F. 
2d 935, certiorari denied Collins, by 
Hughes V. Pinley, 59 S.Ct. 76, 305 U. 
S. 618, 83 D.Ed. 394—Lewis v. Stand¬ 
ard Oil Co. of California, C.C.A.Cal., 
88 P.2d 512. 

(2) The assignment should quote 
the full evidence admitted or reject- 
ed and the objections, exceptions, and 
rulings thereon.—^National Surety 
Corporation v. City of Excelsior 
Springs, 'Mo., ex rei. and to Use of 
Schwarzenbach, C.C.A.Mo., 123 P.2d 
573—U. S. V. John Ii Bstate, C.C.A. 
Hawaii, 91 F.2d 93, certiorari denied 
John II Estate v. U. S., 58 S.Ct 264, 
302 U.S. 746, 82 L.Ed. 577—U. S. v. 
Shingle, C.C.A.Hawaii, 91 F.2d 85, 
certiorari denied Shingle v. U. S., 58 
S.Ct 264, 302 U.S. 746, 82 L.Ed. 577— 
Century Indenanity Co. v. Nelson, C. 
C.A-CaL, 3Q P.2d 644, certiorari grant^ 
ed 58 S.Ct. 55, 302 U.S. 674, 82 L.Ed. 


i 520, reversed on other grounds 58 S. 
Ct. 531, 303 U.S. 213. 82 L.Ed. 755, 
mandate conformed to, C.C.A., 96 F. 
2d 679, rehearing denied 98 F.2d 903 
—Pacific Alaska Airways v. Mahan, 
C.C.A.Alaska, 89 P.2d 255, certiorari 
denied Pacific Alaska Airways v. Ma- 
hap, 58 S.Ct 19, 302 U.S. 700, 82 L. 
Ed. 541—John Alt Purniture Co. v. 
Maryland Casualty Co., C.C.A.Mo., 88 
P.2d 36—Krause v. Snyder, C.C.A.Mo., 
87 P.2d 723—Wade v. Blieden, C.C.A. 
Ark.. 86 F.2d 75—Northern Pac. Ry. 
Co. V. Wagner, C.C.A.Mont., 86 F.2d 
63—The Golden Star, C.C.A.Cal., 82 P. 
2d 687, affirming, D.C., 9 F.Supp. 172 
—Karlson v. U. S., C.C.A.Minn., 82 
F.2d 330—Baker Ice Mach. Co. v. He- 
bert, C.C.A.Neb., 76 F.2d 73—U. S. v. 
National Bank of Commerce of Se- 
attle, C.C.A.Wash., 73 P.2d 721—Ford 
Motor Co. V. Brady, C.C.A.Mo., 73 P. 
2d 248—^Washburn v. Douthit, C.C.A. 
Ark., 73 F.2d 23—Maryland Casualty 
Co. V. Elmira Coal Co., C.C.A.Mo., 69 
F.2d 616—Mississippi Power & Light 
Co. V. Whitescarver, C.C.A.Miss., 68 
F.2d 928, affirming, D.C,, Whitescar¬ 
ver V. Mississippi Power & Light Co., 
5 F.Supp. 948—Stoody Co. v. Mills 
Alloys, C.C.A.Cal., 67 P.2d 807, cer¬ 
tiorari denied 54 S.Ct 718, 292 U.S. 
637, 78 L.Ed. 1489—^Anderson v. U. S., 
C.C.A.MO., 65 F.2d 870—Gerlach v. 
Chicago, R. I. & P. Ry. Co., C.C.A. 
lowa, 65 P.2d 862—Combs v. U. S., 
C.C.A.MO., 65 F.2d 787—Dayton Rub¬ 
ber Mfg. Co. of Delaware v. Sabra, C. 
C.A.Ariz., 63 P-2d 865—Shannon v. 
Shaffer Oil & Refining Co., C.C.A. 
Okl., 51 P.2d 878, 78 A.L.R. 851—Pa¬ 
cific Dock & Terminal Co. v. Los 
Angeles Dock & Terminal Co., C.C.A. 
CaL, 50 P.2d 557, reversing, D.C., 42 
P.2d 496, and certiorari denied Los 
Angeles Dock & Terminal Co. v. Pa¬ 
cific Dock & Terminal Co., 52 S.Ct 
130, 284 U.S. 675, 76 L.Ed. 570— 
Blackshear Mfg. Co. v. Umatilla 
Fruit Co., C.C.A,Pla., 48 P.2d 174— 
Langford v. Bond Realty Corporation, 
aC.A.Pla., 47 P.2d 480—Wagner Elec¬ 
tric Corporation v. Snowden, C.C.A. 
Mo., 38 P.2d 599—Federal Surety Co. 
V. Standard Oil Co., C.C.A.S.D., 32 
P.2d 119—Fireman^s Pund Ins. Co. v. 
Borschow, C.C.A.Tex., 30 F.2d 18— 
Lahman v. Burnes Nat Bank of St. 
Joseph, Mo., C.C.A.Neb., 20 P.2d 897 
—Louisiana Ry, & Nav. Co. v. Mc- 
Glory, C.C.A.La., 20 F.2d 545, certio¬ 
rari denied 48 SiCt 157, 276 U.S. 570, 
72 L.Ed. 432—^Vandevenfer v. Trad- 
ers' Nat Bank of Kansas City, Mo., 
Kaix., 241 P. 584, 154 C.C.A. 360— 

3 C.J. p 1370 note 34. 

(3) If the error assigned is refusal 
of the court to permit a witness to 
answer a question, the assignment 
must Show what answer the witness 
was expected to make.—^Pidelity 
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Deposit Co. of Maryland v. Lind- 
holm, C.C.ACal., 66 P.2d 56, 89 A.L.R. 
279—3 C.J. p 1371 note 35. 

(4) However, where an objection 
to a question was sustained, so that 
the witness made no answer, and 
where there was no olfer of evidence 
made by the excepting party and re- 
jected by the trial court, statements 
in assignments of error as to what 
it was expected the witness would 
have answered are unneces^ary.— 
Victor Talking Mach. Co. v, Straus, 
C.C.A.N.Y., 280 F. 717. 

(5) Different errors with regard to 
the admission or exclusion of evi¬ 
dence should not be joined in one as¬ 
signment.—Century Indemnity Co. v. 
Nelson, C.C.A.Cal., 90 F.2d 644, cer¬ 
tiorari granted 58 S.Ct. 55, 302 U.S. 
674, 82 L.Ed. 520, reversed on other 
grounds 58 S.Ct. 531, 303 U.S. 213, 
82 L.Ed. 755, mandate conformed to, 
C.C.A., 96 F.2d 679, rehearing denied 
98 F.2d 903—3 C.J. p 1372 note 40. 
Welght and sufficiency 

(1) An assignment of error in gen- 
eral terms that the evidence was in- 
sufficient or that the judgment, de- 
cision, or finding was not supported 
by, or was contrary to, the evidence 
ordinarily is regarded as presenting 
no question for review.—Inland Pow¬ 
er & Light Co. V. Grieger, C.C.A. 
Wash., 91 F.2d 811—Humphreys Gold 
Corporation v. Lewis. C.C.A.Mont., 
90 P.2d 896—Mutual Life Ins. Co. of 
New York v. Wells Fargo Bank & 
Union Trust Co., C.C.A.Cal., 86 P.2d 
585—Rohrback v. Mutual Life Ins. 
Co. of New York, C.C.A.Mo., 82 F.2d 
291—^Atlantic Brewing Co. v. Wil- 
liam J. Brennan Grocery Co., C.C.A. 
Mo., 79 F.2d 45—Ford Motor Co. v. 
Brady, C.C.A.Mo., 73 P.2d 248—Wash- 
bum V. Douthit, C.C.A.Ark., 73 P.2d 
23—Hunt V. Standard Brands, C.C. 
A.Ohio, 72 P.2d 822--*Shell Petroleum 
Corporation v. Scully, C.C.A.La., 71 P. 
2d 772—Hecht v. Alfaro, C.C.A.Cal., 
10 P.2d 464, affirming, D.C., 4 F 2d 
255. 

(2) Assignment based on the insuf- 
ficiency of evidence must ordinarily 
point out the particulars in which 
the evidence is insufficient.—Bank 
of Italy V. P. Romeo & Co., C.C.A. 
CaL, 287 P. 5. 

79 . U.S.—Pope V. Lincoln Nat. Life 
Ins. Co., C.C.A.MO., 103 P.2d 265— 
Ojus Mining Co. v. Manufacturers 
Trust Co., C.C.AIdaho, 82 P.2d 74 
—Mutual Life Ins. Co. of New 
York V. Parkinson, C.C.A.Pa., 72 P. 
2d 769—Schmidt v. U. S., C.C.A. 
Neb., 63 P.2d 390—^Virginian Ry. 
Co. V. Chambers, C.C.AW.Va., 46 P. 
2d 20, certiorari granted 51 S.Ct. 
362, 283 U.S. 813, 76 L.Ed. 1430, and 
affirmed 52 S.Ct. 27, 284 U.S. 677, 
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5tructions,^® verdict, findirigs of fact, and conclu- 
sions of report of referee, master, or like of- 


ficer,S2 decision, 


7$ L.Ed. 501—Radetsky v. Gramm- 
Bernstein Motor Truck Co., C.C.A. 
Colo., 4 F.2d 965. 

3 O.J. P 1374 notes 57, 58. 

Scope of assigumeut 
Assignment of error for refusal 
to g-ive binding instruction to jury 
raises question "w-hether there was 
any substantial evidence under law 
for jury to consider.—New York Es- 
kimo Pie Corporation v. Rataj, C.C.A. 
Pa., 73 P.2d 184—Redman v. Balti- 
more & Carolina Line, C.C.A.N.T., 70 
F.2d 635, certiorari granted Baltimore 
& Carolina Line v. Redman, 55 S.Ct. 
89, 293 U.S. 641, 79 L.Ed. 646, certio¬ 
rari denied Redman v. Baltimore & 
Carolina Line, 55 S.Ct. 98, 293 U.S. 
577, 79 L.Ed. 674, modified on other 
grounds Baltimore & Carolina Line 
V. Redman, 55 S.Ct. 890, 295 U.S. 654, 
79 L.Ed. 1636. 

Assigument lield snfOLcient 
U.S.—Jelferson Standard Life Ins. 
Co. V. Stevenson, C.C.A.La., 70 F. 
2d 72, certiorari denied, Stevenson 
V- Jefferson Standard Life Ins. Co., 
55 S.Ct. 100, 293 U.S. 585, 79 L.Ed. 
681—Schmidt v. U. S., C.C.A.Neb., 
63 P.2d 390—Kennedy Lumber Co. 
V. Rickborn, C.C.A.S.C., 40 F.2d 228 
—Saunders System of Colorado 
Springs, Colo., v. Kelley, C.C.A. 
Colo., 30 P.2d 520—Arkansas Grav- 
el Co. V. Williams Engineering 
Service, C.C.A.Miss., 5 P.2d 22— 
Casey-Hedges Co. v. Oliphant, 
Tenn., 228 F. 636, 143 C.C.A. 158. 

80, U.S.—Moore v. Tremelling, C.C. 
A.Idaho, 100 F.2d 39—Liquid Ve- 
neer Corporation v. Smuckler, C.C. 
A.Cal., 90 P.2d 196—Pacific Alaska 
Airways v. Mahan, C.C.A.Alaska, 
89 F.2d 255, certiorari denied Pa¬ 
cific Alaska Airways v. Mahan, 58 
S.Ct. 19, 302 U.S. 700, 82 L.Ed. 541 
—Southern Pac. Co. v. Schwartz, 
C.C.AAriz., 89 F.2d 192—Mutual 
Life Ins. Co. of New York v. Wells 
Fargo Bank & Union Trust Co., C.C. 
A.Cal., 86 F.2d 585—Arkansas 
Gravel Co. v. Williams Engineer- 
ing Service, C.C.A.Miss., 5 F.2d 22 
—Fall V. Bennett, Neb., 248 P. 491, 
160 C.C.A. 501. 

3 C.J. p 1376 notes 60, 63, p 1379 
note 71, p 1380 note 88. 

lastmction or request must be set 
ont or quoted. 

U.S.—Cudahy Packing Co. v. Mc- 
Bride, C.C.A.Neb., 92 P.2d 737, cer¬ 
tiorari denied 58 S.Ct. 526, 303 U. 
S. 639, 82 L.Ed. 1099—Fidelity & 
Beposit Co. of Maryland v. Bates, 
C.C.AIowa, 76 P.2d 160—Ford Mo¬ 
tor Co. V. Brady, C.C.A.Mo., 73 P. 
2d 248—Washburn v. Douthit, C.C. 
A.Ark., 73 F.2d 23—Jones v. Fox 
Film Corporation, C.C.A.Tex., 68 F. 
2d 116—Southwest Dairy Products 


Co. V. Coffee & Moore, C.C.A.Tex., 
62 P.2d 174—Southwestern Gas & 
Electric Co. v. Rogers, C.C.A.Tex., 
37 P.2d 708—Adkins-Polk & Co. v. 
G. Amsinck & Co., C.C.A.Tex., 10 F. 
2d 361—Vandeventer v. Traders' 
Nat. Bank of Kansas City. Mo., 
Kan., 241 F. 584, 154 C.C.A. 360. 

3 C.J. p 1378 note 68. 

81, U.S.—^American Surety Co. of 
New York v. Fischer Warehouse 
Co., C.C.A.Or., 88 F.2d 536—Jones 
V. Futrall, C.C.A.Ark., 75 F.2d 418 
—McCaffrey v. Elliott, C.C.A.Pla., 
65 P.2d 792—U. S. v. Rhodes, C. 
C.A.W.Va., 49 F.2d 228—Dreyer 
Commission Co. v. Hellmich, C.C.A. 
Mo., 25 F.2d 408—^Ewert v. Thomp¬ 
son, C.C.A.Okl., 281 F. 449—Gart- 
ner v. Hays, C.C.A.Kan., 272 F. 896. 
3 C.J. p 1381 note 15, p 1382 note 23. 
Assigrnments held sufO^cient 

U. S.—United Firemen’s Ins. Co. of 
Philadelphia v. Jose Rivera Soler 
& Co., C.C.A.Puerto Rico, 81 F.2d 
385, vacating 77 F.2d 891—Barnett 
V. Kunkel, C.C.A.Okl., 283 F. 24, 
certiorari denied 43 S.Ct. 97, 260 

U. S. 738, 67 L.Ed. 489, and appeal 
dismissed 44 S.Ct. 254, 264 U.S. 16, 
68 LuEd. 539. 

Assigfiuiien.ts held insufflcieut 

(1) General assignment of error 
that the court below erred in its 
flndings of fact or conclusions of 
law, without identifying, setting 
forth, or specifying the particular 
findings or exceptions thereto.— 
Hobbs-Western Co. v. Employers' Li- 
ability Assur. Corporation, Limited, 
of London, England, C.C.A.Ark., 102 
F.2d 32—U. S. V. John Ii Estate, C.C. 
A.Hawaii, 91 F.2d 93, certiorari de¬ 
nied John II Estate v. U. S., 58 S.Ct. 
264, 302 U.S. 746, 82 L.Ed. 577—Wade 

V. Blieden, C.C.A.Ark., 86 P.2d 75— 
Rohrback v. Mutual Life Ins. Co. of 
New York, C.C.A.Mo., 82 F.2d 291— 
Gartner v. Hays, C.C.A.Kan., 272 P. 
896. 

(2) That the verdict is contrary to 
law, or contrary to law and evidence, 
without specifying or indicating in 
what way and for what reason it is 
so.—^Humphreys Gold Corporation v. 
Le\yis, C.C.A.Mont., 90 F.2d 896—Ra¬ 
dius V. Travelers Ins. Co., C.C.A.Cal., 
87 F,2d 412—Washburn v. Douthit, 
C.C.A.Ark., 73 P.2d 23—Solomon v. 
Newburger, C.C.A.Ark., 35 F.2d 328 
—Lawson v. U. S., C.C.A.Ark., 297 
P. 418—Vandeventer v. Traders' Nat. 
Bank of Kansas City, Mo., Kan., 241 
F. 584, 164 C.C.A- 36,0. 

3 C.J. p 1384 notes 38, 40, 43. 

82. U.S.—^American Surety Co. of 
New York v. Fischer Warehouse 
Co., C.C.A.Or., 88 P.2d 536—Oehring 

V. Fox Typewriter Co., N.Y., 251 
F. 584, 163 C.C.A. 678, rehearing de- 
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judgment, order, or decree,^^ and 


nied 254 F. 774, 166 C.C.A. 220, and 
certiorari denied Fox Typewriter 
Co. V. Oehring, 39 S.Ct. 257, 249. U. 
S. 598, 63 L.Ed. 79S.. 

3 C.J. p 1383 notes 32, 33. 

83. U.S.—Hobbs-Western Co. v. Em¬ 
ployers' Liability Assur. Corpora¬ 
tion, Limited, of London, Englandr 
C.C.A.Ark., 102 F.2d 32—Century 
Indemnity Co. v. Nelson, C.C.A.¬ 
Cal., 90 F.2d 644, certiorari granted 
58 S.Ct. 55, 302 U.S. 674, 82 L-Ed!. 
520, and reversed on other grounds 
58 S.Ct. 531, 302 U.S. 213, 82 L.Ed. 
755, mandate conformed to, C.C.A., 
96 P.2d 679, rehearing denied 98 F- 
2d 903—In re Trust No. 2988 of 
Foreman Trust & Savings Bank, 
C.C.A.IIL, 85 F.2d 942, certiorari 
denied Tetzke v. Trust No. 2988 
of Foreman Trust & Savings Bank, 
57 S.Ct. 235, 299 U.S. 609, 81 L. 
Ed. 450—Meyer v. Kansas City 
Southern Ry. Co., C.C.A.N.Y., 84 
F.2d 411, aflfirming, D.C., 11 F.Supp. 
937, certiorari denied 57 S.Ct. 233, 
299 U.S. 607, 81 L.Ed. 448—Hecht 
V. Alfaro, C.C.A.Cal., 10 F.2d 464, 
aflfirming, D.C., 4 P.2d 255. 

3 C.J. p 1385 note 52, p 1387 note 75, 
p 1388 note 76. 

AmoTmt of recovery 

U. S.—Smith V. Boise City, C.C.A.Ida- 
ho, 104 P.2d 933—Krause v. Snyder, 
C.C.A.MO., 87 F.2d 723—Jones v. 
Futrall, C.C.A.Ark., 75 F.2d 418— 
Gartner v. Hays, C.C.A.Kan., 272 F. 
896. 

Assiguments held insufflcient 

(1) That the court erred in the 
judgment or decree rendered.—U. S. 

V. Shingle, C.C.A.Hawaii, 91 F.2d 
85, certiorari denied Shingle v. U. S., 
58 S.Ct- 264, 302 U.S. 746, 82 L.Ed. 
577—Humphreys Gold Corporation v. 
Lewis, C.C.A.Mont., 90 F.2d 896— 
American Surety Co. of New York 
V. Fischer Warehouse Co., C.C.A.Or., 
88 F.2d 536—Krause v. Snyder, C.C.A. 
Mo., 87 F.2d 723—Wade v. Blieden, 
C.C.A.Ark., 86 F.2d 75—Columbia 
Pictures Corporation v. Lawton- 
Byrne-Bruner Ins. Agency Co., C.C.A. 
Mo., 73 F.2d 18—McCarthy v. Rud- 
dock, C.C.A-Wash., 43 F,2d 976—Flan- 
agan v. Benson, C.C.A.Ark., 37 F.2d 
69—Southern Surety Co. v. Lee Coun- 
ty Bank, Title & Trust Co. of Ft. 
Myers, Fla., C.C.A.Mo., 36 F.2d 220— 
Geiger v. Tramp, C.C.A.Iowa, 291 F. 
353—U. S. Shipping Board Emergen- 
cy Fleet Corporation v. Drew, C.C.A. 
Pa., 288 F. 374—Arkansas Anthracite 
Coal & Land Co. v. Stokes, C.C.A.Ark., 
277 F. 625, certiorari denied 42 S.Ct. 
589, 259 U.S. 584, 66 L.Ed. 1076—Stof- 
fregen v, Moore, C.C.A.Mo., 271 P. 
680, affirming, D.C., 264 P. 232—U. 
S. V. Atchison, T. & S. P- Ry. Co., 
C.C.A.N.M., 270 F. 1—Vandeventer v. 
Traders’ Nat. Bank of Kansas City,: 
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motions for new 

Filing, annexing io record, and Service. Under 
Federal Rules of Civil Procedure, rule 75 (d), 28 
U.S.C.A. following § 723c, appellantes statement of 
points for appeal is to be filed and served with his 
designation of the portions of the record to be 
brought up on appeal.^^ 

DefecUj ohjcctions, and amendnient. An assign- 
ment of error, or statement of points for appealj, 
which is not in compliance with the applicable rules 


of court or statutes will, in general, be disregard- 
ed and such noncompliance may resuit in a dis- 
missal of the appellate proceeding,^^ or an affirm- 
ance of the jtidgment.^^ However, failure to com- 
ply fully with the rules or statutes is not necessarily 
fatal to a consideration of the errors raised by the 
defective assignment,^^ at least where no prejudice 
results from the defect.^^ Leave to file amended 
or additional assignments of error will be granted 
only for good cause.^^ 


Mo., Kan., 241 P. 584, 154 C.C.A. 260 
—Pisher Mach. Works Co. v. Dough- 
erty, Kan., 231 P. 010, 146 C.C.A. 106 
—Philadelphia Casualty Co. v. Pech- 
heimer, Ohio, 220 P. 401, 136 C.C.A. 
25, Ann.Cas.lOlTD 64—3 C.J. p 1385 
note 53. 

(2) That the iudgraent is contrary 
to the law.—Century Indemnity Co. 
V. Nelson, C.C.A.Cal., 00 P.2d 644, 
certiorari granted 58 S.Ct. 55, 302 U. 
S. 674, 82 L(.Ed. 520, and reversed on 
other grounds &8 S.Ct. 531, 302 U.S. 
213, 82 KEd. 755, mandate conformed 
to, C.C.A., 96 F.2d 679, rehearing de- 
nied 98 P.2d 903—Radius v. Travelers 
Ins. Co., C.C.ACal., 87 P.2d 412— 
Rohrback v. Mutual Life Ins. Co. of 
New York, C.C.A.Mo., 82 P.2d 291— 
Lahman v. Burnes Nat. Bank of St. 
Joseph, Mo., C.C.A.Neb., 20 P.2d 897 
—U. S. V. Bowling, C.C.A.Okl., 261 
P. 657, reversed on other grounds 41 
S.Ct. 561, 256 U.S. 484, 65 LuEdL 1054 
—3 C.J. p 1386 note 56. 

(3) That the judgment is contrary 
to the law and the evidence.—^Arm- 
strong V. Metropolitan Life Ins. Co., 
aC.AJ^eb., 86 P.2d 185—Rohrback v, 
Mutual Life Ins. Co. of New York, 
C.C.A.MO., 82 F.2d 291—Allen v. Hud- 
son, C.C.A-Ark., 35 P.2d 330—Coats 
V. Barton, C.C.A.Ark., 25 F.2d 813— 
Harris v. Newsom, G.C.A.C 0 I 0 ., 23 P. 
2d 652—S C.J. p 1386 note 58, p 1387 
note 59. 

(4) Assignments of error predicat- 
ed, not on the judg^ment or deeree 
of the court, but on the opinion or 
reason given for the deeree,—Clark 
V. Deere & Mansur Co., 111., 80 P.2d 
534, 25 C.C.A. 619—McFarlane v. Gol- 
ling, Wis., 76 P. 23, 22 C.C.A. 23— 
Russell V. Kern, Wis., 67 P. 94, 16 
C.C.A. 154—Caverly v. Deere, 111., 66 
F. 305, 13 C.C.A. 452, certiorari de- 
nied 16 S.Ct. 1199, 163 U.S. 679, 41 
L.Ed. 317. 

Scope of assignment 

R.ule that assigning* error to one 
ruling or decision raises no question 
as to the correetness of another ap- 
plles with respect to the assignments 
of error to iudgments-—Northern 
Pac. By. Co. v. Twohy Bros. Co., C.C. 
A.Or., 95 F.2d 220, certiorari denied 
58 S.Ct 1049, 304 U.S. 575, 82 LwEd. 
1539—Century Indemnity Co. v. Nel- 
son, C.CA-Cal., 90 F.2d 644/ certio¬ 


rari granted 58 S.Ct. 55, 302 U.S. 
674, 82 L.Ed. 520, and reversed on 
other grounds 58 S.Ct. 531, 302 U. 
S. 213, 82 L.Ed. 755, conformed to, 
C.C.A, 96 P.2d 679, rehearing denied 
98 P.2d 903—3 C.J. p 1387 note 64. 

84. U.S.—^Niagara Fire Ins. Co. of 
New York, N. Y., v. Raleigh Hard¬ 
ware Co., C.C.A.W.Va., 62 F.2d 705 
—0’Brien v. General Accident, Pire 
& Life Assur. Corporation, Limited, 
of Perth, Scotiand, C.C.A.Neb., 42 
P.2d 48—Ete^npain Co-op. Soc. v. 
Lillback, C.CrA.Mass., 18 P.2d 912. 

3 C.J. p 1391 note 14. 

85. U.S.—Piske v. Wallace, C.C.A. 
Mo., 115 P.2d 1003, certiorari de¬ 
nied Wallace v. Piske, 62 S.Ct. 123, 
two cases, 314 U.S. 663, 86 L.Ed. 
531, rehearing denied 62 S.Ct. 174, 
two cases, 314 U.S. 710, 86 L.Ed. 
566. 

TTnder prior practice 

(1) Assignment of errors had to be 
filed in the manner and within the 
time prescribed by statute and court 
rules.—^Joplin Ice Co, v. U. S., C.C.A. 
Mo., 87 P.2d 174—U. S. v. Kieling, 
C.C.A.Or., 68 P.2d 163—Board of 
Com’rs of Osage County v. U. S., 
C.C,A.Okl., 64 F.2d 775—Raftery ex 
rei. Huie Fong v. Bligh, C.C.A.Mass., 
55 F.2d 189—U. S. v. Thacker, C.C. 

A. Tex., 44 F.2d 789—Weinstein v. 
Black Diamond S. S. Corporation, C. 
C.A.N.Y., 31 P.2d 519—Pittsburgh, C., 
C. & St. L. Ry. Co. v. Glinn, Ohio, 
219 F. 148, 135 C.C.A. 46—U. S. v. 
Goodrich, Ark., 54 P. 21, 4 C.C.A. 160 
—3 C.J. p 1394 note 24, p 1395 note 
30, p 1396 notes 31, 33. 

(2) Assignment held not too late.— 
Atehison, T. & S. P. Ry. Co. v. A. 

B. C. Fireproof Warehouse Co., C.C. 
A.Mo., 82 P.2d 505, certiorari denied 
A. B. C. Fireproof Warehouse Co. v. 
Atehison, T. & S. P. Ry. Co., 57 S.Ct. 
17, 299 U.S. 555, 81 L.Ed. 409. 

80. U.S.—Century Indemnity Co. v. 
Nelson, C.C.A.Cal., 90 F.2d 644, cer¬ 
tiorari granted 58 S.Ct. 55, 302 
U.S. 674, 82 L.Ed. 520, and reversed 
on other grounds 58 S.Ct. 531, 302 
U.S. 213, 82 LuBd. 755, mandate 
conformed to, C.C.A.,‘ 96 P.2d 679, 
rehearing denied 98 P.2d 903—E. 
R. Squibb & Sons v. Mallinckrodt 
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Chemical Works, C.C.A.Mo., 69 P. 
2d 685, affirming, D.C., Mallinck¬ 
rodt Chemical Works v. E. R. 
Squibb & Sons, 6 F.Supp. 173, and 
motion denied E. R. Squibb & Sons 
V. Mallinckrodt Chemical Works, 
55 S.Ct. 121, certiorari denied 55 
S.Ct. 916, 295 U.S. 759, 79 L.Ed. 
1701—Hodges v. Meriwether, C.C.A. 
Ark., 55F.2d29, 86 A.L.R. 52—Den- 
nis V. Roberts, C.C.A.Cal., 19 P.2d 
1—Bennett v. Riverland Co., C.C.A. 
OkL, 15 F.2d 491, affirming, D.C., 5 
P.2d 676. 

87. U.S.—U. S. V. Dieckmann, C.C.A. 

Ind., 101 P.2d 421. " 

88. U.S.—^Kleinschjnit v, Farmers 
Mut, Hail Ins. Ass'n of lowa, C.C. 
A. Neb., 101 F.2d 987—^American 
Surety Co. of New York v. Pischer 
Warehouse Co., C.C.A.Or., 88 F.2d 

- 536—Robinette v. Sidener, C.C.A. 
Kan., 33 F.2d 37. 

89. U.S.—Yager v. Liberty Royalties 
Corporation, C.C.A.Okl., 123 P.2d 44 
—^National Surety Corporation v, 
Williams, C.C.A.Ark., 110 P.2d 873, 
certiorari denied Williams v. Na¬ 
tional Surety Corporation, 61 S.Ct. 
40, 311 U.S. 674, 83 L.Ed. 433— 
State of Missouri ex rei. and to 
Use of De Vault v. Pidelity & Cas¬ 
ualty Co. of New York, C.C.A. 
Mo., 107 F.2d 343—Denver-Greeley 
Valley Irr. Dist. v. McNeil, C.C.A. 
Colo., 106 F.2d 288—Roswell Drain- 
age Dist. v. Dickey, C.C.A.N.M., 292 
F. 29. 

D.C.—Cochran v. Burdick, 89 F.2d 
831, 67 App.D.C. 87. 

U.S.—Fort Dodge Hotel Co. of 
Fort Dodge v. Bart^lt, C.C.A.Iowa, 
119 F.2d 253, 

91. U.S.—Pacific Alaska Airways v. 
Mahan, C.C.AA.laska, 89 P.2d 255^ 
certiorari denied Pacific Alaska 
Airways v. Mahan, 68 S.Ct 19, 302 
U.S. 700, 82 . L.Ed. 5*41—American 
Surety Co. of New York v. Pischer 
Warehouse Co., C.C.A.Or., 88 P.2d 
536—U. S. V. Sellers, C.C.A.Miss., 
75 P.2d 623, certiorari denied 55 
S.Ct 923, 295 U.S. 763, 79 LJEd. 
1705—^U. S. y. National Bank of 
Commerce of Seattle, C.C.A^Wash., 
73 P.2d 721—Shreve v. U. S., C.C.A,, 

■ 73 F-2d 542. , 
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Tj. Briefs 

It Is generaHy required that parties to an appeal 
to the Circuit court of appeais file briefs ccmplying 
with court rules as to thelr form and contents, and 
on noncompliance with this requirement the court may 
dismiss the appeal or make such other disposition of 
the case as it deems fit. 

It is generally required that parties to an appeal 
to the Circuit court of appeais file briefs presenting 
their contentions,^^ a.nd on failure to comply with 


this requirement the disposition of the case is ordi- 
narily within the discretion of the court,and it 
may in some circumstances dismiss the appeal.^^ 
The form and substance of briefs must conform to 
that prescribed by the court rules.® ^ A brief should 
contain a brief, ciear, and concise statement of the 
material facts, or an abstract of the case, present- 
ing succinctly the questions involved,®® and it should 
specifically and exactly point out the particular er¬ 
ror or errors relied on for reversal.®'^ The points 


92. U.S.—American Car & Poundry 
Co. V. Matzok, Pa., 228 P. 179, 142 
C.C.A. 535. 

Snpplemental, additional, or 
amended briefs settingr up errors not 
specified in the original briefs can- 
not be filed without leave of court or 
consent of the opposite party.—De- 
troit United R. Co. v, Nichols, Mich., 
165 F. 289, 91 C.C.A. 257. 

93- U.S.—Plazuela Sugar Co. v. Al- 
varez, C.C.A.Puerto Rico, 295 F. 
511. 

3 C.J. p 1445 note 5. 

94. tr.S. —Dickson v. Maryland Cas- 
ualty Co., C.C.A.L<a., 102 F.2d 299 
—Plazuela Sugar Co. v. Alvarez, 
C.C.A.Puerto Rico, 295 P. 511. 
Where neither party submitted 

brief, appeal would be treated as dis- 
missed or abandoned.—U. S. v. Ma- 
shunkashey, C.C.A.Okl., 72 F.2d 847, 
rehearing denied 73 F.2d 487, certio¬ 
rari denied Mashunkashey v. U. S., 55 
S.Ct. 551, 294 U.S. 724, 79 L.Ed. 1255 
—Zalduondo v. Civille, C.C.APuerto 
Rico, 295 P. 691. 

Appeal in forma pauperis not dis- 
missed for failure to file brief.—Ed- 
wards v. Bodkin, Cal., 249 P. 562, 
161 C.C.A. 488. 

95. U.S.—Credit Bureau of San Die- 
go V. Petrasich, C.C.A.Cal., 97 P.2d 
65. 

96. U.S.—Credit Bureau of San Die- 
go y. Petrasich, supra. 

3 C-J. p 1408 note 18. 
particular matters 

(1) To obtain consideration of an 
alleged error in the admission or re- 
jection of evidence it is essential, ac- 
cording as the rules of the court may 
provide, to refer in the brief to the 
pages of the record where found, or 
to set forth in the brief itself, the 
evidence, objections, and rulings 
thereon.^Butler v. U. S., C.C.A.Ark., 
108 E.2d 27—Fidelity & Casualty Co. 
of New Tork v. Niemann, C.C.A.Mo., 
47 F.2d 1056—Welland v. Pioneer Irr. 
Co., Colo., 238 P. 519, 161 C-QA. 455, 
afiirmed 42 S.Ct. 568, 259 U.S. 498, 66 
L.Ed, 1027—3 C.J. p. 1415 notes 72, 
73, p 1416 note- 76. 

(2) Instructions with respect to 
which error was alleg^ed should be 
set out in the brief.—National Cash 
Registey Co, ,v. LelJuid, Mass., -94 P. 


502, 37 C.C.A. 372. certiorari denied 
20 S.Ct. 1021, 175 U.S. 724, 44 L.Ed. 
337. 

(3) Verdict or findings.—Diamond 
Alkali Co. v. Heiner, C.C.A.Pa., 60 P. 
2d 505, modifying, D.C., 39 F.2d 645, 
and certiorari granted Heiner v. Dia¬ 
mond Alkali Co., 53 S.Ct. 221, 287 U. 
S. 593, 77 L.Ed. 517, reversed on oth¬ 
er grounds 53 S.Ct 413, 298 U.S. 502, 
77 L.Ed. 921—Reid v. Baker, C.C.A. 
Or., 17 F.2d 770. 

Secord 

(1) Under some court rules, it is 
required that the brief set out a con¬ 
cise statement of as much of the rec¬ 
ord as will enable the court to pass 
on all errors assigned so that no ex- 
amination of the record itself need 
be made.—Pickett v. Aglinsky, C.C. 
A.W.Va., 110 F.2d 628. 

(2) Under other rules, reference 
must be made to the record by page 
in verification of the statement of 
the case.—Wallace v. Hudson-Dun- 
can & Co., C.C.A.Or., 98 F.2d 985, 
reversing, D.C., Hudson-Duncan & 
Co. V. Wallace, 21 F.Supp. 295. 

(3) Reference to pages of the rec¬ 
ord may also be required to point out 
alleged errors complained of.—Fien- 
up V. Kleinman, C.C.A.S.D., 5 F.2d 
137—^Varner v. Clark, C.C.A.Okl., 283 
F. 17—Broatch v. Boysen, Wyo., 236 
F. 516, 149 C.C.A. 568—Colorado Yule 
Marble Co. v. Collins, Neh., 230 F. 78. 
144 C.C.A. 376—3 C.X p 1409 note 37, 
p 1410 note 38, p 1416 note 72. 
Improper matter will not be con- 

sidered 

U.S.—Malleable Iron Range Co. v. 
Lee, C,C.A.Wis., 263 F. 896, modi¬ 
fying, D.C., Lee v. Malleable Iron 
Range Co., 247 F. 795, and certio¬ 
rari denied Malleable Iron Range 
Co. V. Lee, 40 S:Ct. 342, 251 U.S. 
562, 64 L.Ed. 415. 

97. U.S.—Simons v. Davidson Byick 
Co., C.C.A.Cal., 106 F.2d 518—Com- 
missioner of Internal Revenue v. 
0’Donnell, C.C.A., 90 F.2d 907, cer¬ 
tiorari granted Helvering v,, OT)on- 
nell, 58 S.Ct. 121, 302 U.S. 676, 82 
L.Ed. 522, and reversed on other 
grounds 58 S,Ct. 619, 302 U.S. 

370, 82 L.Ed. 903, rehearing denied 
68 S.Ct. 762, 303 U.S. 669, 82 L.Ed. 
. .1125—Ford Motor Co.' v. Brady, C. 
CJLMo^ 73 P.2d 248—Harrow-Tay- 
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lor Butter Co. v. Crooks, C.C.A.Mo., 
41 P.2d 627—Hard & Rand v. Bis- 
ton Coffee Co., C.C.A.Mo., 41 F.2d 
625—^tna Indemnity Co- v. J. R. 
Crowe Coal & Mining Co., Mo., 154 
P. 545, 83 C.C.A. 431, certiorari de¬ 
nied 28 S.Ct. 256, 207 U.S- 589, 52 
L.Ed. 354. 

3 C.J- p. 1412 note 54, p 1414 note 64, 
p 1415 note 71. 

Beqnisites of specification 

(1) It is required under s-ome rules 
that each specification of error in the 
brief shall state the particular rulihg 
claimed to be erroneous and the as- 
signment or assignments of error on 
which the specification is based-— 
Barnett v. U. S., C.C.A.Cal., 82 P.2d 
765, certiorari denied 57 S.Ct. 9, 299 
U.S. 546, 81 L.Ed. 402, rehearing de¬ 
nied 57 S.Ct. 113, 299 U.S. 620, 81 L. 
Ed. 457. 

(2) Errors should be distinctly and 
separately alleged.—Mutual Life Ins. 
Co. of New York v. Wells Fargo 
Bank & Union Trust Co., C.C.A.Cal., 
86 F.2d 585—Harrow-Taylor Butter 
Co. V. Crooks, C.C.A.Mo., 41 P.2d 627. 
Effect of aoncompliaiLce 

(1) Errors not included in the 
brief as points relied on will be 
considered to have been abandoned 
and will not be noticed.—Mason v. 
Anderson-Cottonwood Irr. Dist., C. 
C.A.Gal., 126 P.2d 921, certiorari de¬ 
nied 62 S.Ct. 1293, 3-16 U.S. 697, 86 
LuEd. 1767—Butler y. U. S., C.C.A. 
Ark., 108 F.2d 27—U. S. v. John II 
Estate, C.C.A. Hawaii, 91 P.2d 93, 
certiorari denied John II Estate v. U. 
S.. 58 S.Ct. 264, 302 U.S. 746, 82 L.Ed. 
577—U. S. V. Shingle, C.C.A.Hawaii, 
91 F.2d 85, certiorari denied Shingle 
y. U. S., 58 S.Ct. 264, 302 U.S. 746, 82 
L.Ed. 677—Mutual Life Ins. Co. of 
New York v. Wells Fargo Bank & 
Union Trust Co., C.C.A.Cal., 86 F.2d 

^85—Hultman v. Tevis, C.C.A^Cal., 82 
F.2d 940—Berry v. Earling, C.C.A. 
Alaska, 82 F.2d 317—Geiberg v. Rich- 
ardson, C.C.A-Cal., 82 P.2d 314—Grip- 
tott y. Richardson, C.C.A.Cal., 82 F.2d 
313—Ford Motor Co. v. Brady, C.C.A. 
Mo., 73 P.2d 248—^Wabash Ry. Co. v. 
Lindley, C.C.A.Neb., 29 P.2d 829— 
City of Gold/field, Oolo., v. Roger, 
Colo., 249 P. 39, 161 C.C.A. 99—3 C.J. 
p 1410 note 42. 

(2) In absence of specification of 
errore,the court may afidrm the 
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or propositions of law raised in the brief should be 
applied to the facts and ciroimstances of the par- 
ticular case,®^ and shotild be supported by argti- 
ment^® and proper citation of authoritiesA Disre- 
spectful or abusive language shouid not be inserted 
in the brief.2 

While failure to comply with rules of court as to 
the form and contents of briefs may resuit in the 
affirmance of the judgment below,^ dismissal of the 
appeal,^ or striking of the brief,^ technical defects 


will sometimes be overlooked in the absence of prej- 
udice resulting therefrom,^ at least where amend- 
ment by permission has cured the defects."^ 

Compliance must usually be had with rules as to 
the printing or typewriting,^ and Service,^ of briefs; 
and a failure to file a brief within the time limited 
therefor may resuit in the court disregarding the 
brief,and dismissing the appeal,^^ although it is 
within the discretion of the court to overlook the 
default where justified by the facts and circum- 
stances.^2 


jud&ment or dismiss the appeal.— 
Mathewson v. First Trust Co. of St. 
Joseph, C.C.A.Mo.. 100 P.2d 121, cer¬ 
tiorari denied 59 S.Ct. 789, 306 U.S, 
663, 83 L.Ed- 1060—Hoffman v. Bald- 
win, C.C.A.Ark., 82 F.2d 5, certiorari 
denied Baldwin v. Huffman, 57 S.CL 
12, 299 U.S. 550, 81 L.Ed. 405— 

Harrow-Taylor Butter Co. v. Crooks, 
C.C.A.MO., 41 F.2d 627—Hard & Rand 
V. Biston CofEee Co., C.C.A.Mo., 41 F. 
2d 625—3 C.J. p 1414 note 66, p 1415 
note 67. 

(3> However, the court may, if it 
sees fit, determine a case on the 
merits, even though there is no prop¬ 
er specification of errors.—McCul- 
lough V. Satterthwalt, C.C.A.Okl., 11 
F.2d 111—Klinfc v. Chicago, R. I. & 
P. Ry. Co., Colo., 219 P. 457, 135 C.C. 
A, 169—Western Assur. Co. v. Polk, 
Neb., 104 P. 649, 44 C.C.A. 104. 

(4> So an error which involves a 
question of federal jurisdiction will 
be noticed.—Huffman v. Baldwin, C. 
C.A.Ark., 82 F.2d 5, certiorari denied 
Baldwin v. Huffman, 57 S.Ct. 12, 
299 U.S. 550, 81 L.Ed. 405. 

(5) But the court need not search 

the record for errors on which to re¬ 
verse the judgment—Coco-Cola Co. 
V. Moore, Ark., 256 F. 640, 168 C.C.A. 
34—3 C.J. p 1413 note 56. j 

(6) Although errors shouid have: 
been more specifically alleged, where ; 
the court is able to discover the er¬ 
rors relied on, and neither respond¬ 
ent nor the court has been misled, 
they will be considered.—Massachu- 
setts Bonding & Insurance Co. v. 
John R. Thompson Co., C.C.A.Mo., 88 
P.2d 825, certiorari denied 57 S.Ct 
941, 301 U.S, 707, 81 L.Ed. 1361. 

9®. U.S.—^Ralston Purina Co.. v. No- 

vak, C,.C.A.Neb., 111 P.2d 631. 

A geiLeral or ahstract statemeiLt of 
law or fact without specific applica- 
tion to some alleged error cannot be 
relied on as ground for reversat— 
Butler V. U. S„ C.C.A.Ark., 108 P. 
2d 27—Harrow-Taylor Butter Co. v. 
Crooks, C.C.A.MO., 41 P.2d 627. 

99. U.S.—^Wilder v. Century Carpet 

Co., aC.A.Cal., 92 P.2d 175. 
Escoessiwe argumeait 

Rules prohibiting argument in ex- 
cess of a specified number of .pages 


shouid not be violated by incorporat- 
ing what is in fact argument under 
the heading “Statement of the Case.” 
—Clark Blade & Razor Co. v. Gillette 
Safety Razor Co., C.C.A.N.J,, 82 F. 
2d 707. 

1. U.S.—^Northwestern Steam Boiler 
& Mfg. Co. v- Great Lakes Engi- 
neering Works, Minn., 181 P. 38, 
104 C.C.A. 52. 

Original report of case shonld be dt- 
edt 

U.S.—In re Kerner, N.Y., 250 F. 993, 
163 C.C.A. 243, reversing, B.C., 245 
P. 807. 

2. U.S.—Flat Slab Patents Co. v. 
Turner, C.C.A.Minn., 285 F. 257, 
certiorari denied Turner v. Flat 
Slab Patents Co., 43 S.Ct 700, 262 

I U.S. 752, 67 L.Ed. 1215—U. S. v. 
Peuschel, D.C.Cal., 116 F. 649. 

3 C.J. p. 1432 notes 10, 12. 

3. U.S.—^American Ins. Co. v. 
Scheufler, C.C.A.MO., 129 F.2d 143, 

I affirming, D.C., American Ins. Co. 
V. Lucas, 38 F.Supp, 896, motion 
denied 38 F.Supp. 926, appeals dis- 
missed 62 S.Ct. 107. 314 U.S. 675, 86 
L.Ed. 466—^Daly-West Mining Co. 
V. Savage, C.C.A.Utah, 253 F. 548, 
certiorari denied 39 S.Ct. 290, 249 
U.S. 607, 63 L.Ed. 799—Lohman v. 
Stockyards Loan Co., Okl., 243 F. 
517, 156 C.C.A. 215, certiorari de¬ 
nied 38 S.Ct 134, 245 U.S. 668, 62 

L. Ed. 539. 

4 . U.S. — Mathewson v. First Trust 
Co. of St. Joseph, C.C.A.MO., 100 P. 
2d 121, certiorari denied 59 S.Ct. 
789, 306 U.S. 663, 83 L.Ed. 1060. 

5. U.S.—Collins v. Streitz, C.C.A. 
Ariz., 95 F.2d 430, certiorari denied 
59 S.Ct. 67, 305 U.S. 608, 83 L.Ed. ! 
387. 

6. U.S.—State of Missouri ex reL 
and to Use of Ee Vault v. Fidelity 
& Casualty Co. of New York, C.C. 
A.Mo., 107 P.2d 343—Roswell 
Drainage List. v. Bickey, C.C.A.N. 

M. , 292 F. 29—Ludwig v. Bressler, 
Neb., 253 F. 8, 165 C.C.A. 28, cer¬ 
tiorari denied Bressler v. Ludwig, 
39 S.Ct. 182, 248 U.S. 585, 63 L.Ed. 
433. 

7. U.S.—Collins v. Streitz, C.C. A. 
.Ariz., 95 F.2d 430, certiorari denied 
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59 S.Ct 67, 305 U.S. 608, 83 L.Ed. 
387. 

8. janle not suspended on appeal in 
forma pauperis 

U.S.—^Reed v. Pennsylvania Co., 111 
F. T14, 49 C.C.A. 572—3 C.J. p 1437 
note 83. 

9. U.S.—Russo-Chinese Bank v. Na¬ 
tional Bank of Commerce, Wash., 
187 F. 80. 109 C.C.A. 398. 

3 C.J. p 1436 note 62. 

10. U.S.—Cardigan v. White, C.C.A. 
Kan., 18 P.2d 572, certiorari denied 
47 S.Ct 770, 274 U.S. 755, 71 L.Ed. 
1334. 

11. U.S.—Missouri, K. & T. R. Co. 
v. Kidd, 146 P. 499, 77 C.C.A. 13. 
affirming 88 S.W. 308, 6 Ind.T. 29. 

12. U.S.—^Wharton v. Shenandoah 
Pub. House, C.C.A.Va., 101 F.2d 
310, certiorari denied 60 S.Ct. 128» 

I 308 U.S. 595, 84 L.Ed. 498, rehear- 
ing denied 60 S.Ct 259, 308 U.S. 
637, 84 LjEd. 529—Cramer v. Phoe¬ 
nix Mut. Life Ins. Co. of Hart¬ 
ford, Conn., C.C.A.Iowa, 91 P.2d 
141, affirming, D.C., Phoenix Mut 
Life Ins. Co. of Hartford, Conn. v. 
Lafferty, 16 F.Supp. 740, and cer¬ 
tiorari denied Cramer v. Phoenix 
Mut. Life Ins. Co. of Hartford, 
Conn., 58 S.Ct 141, 302 U.S. 739, 82 
L.Ed. 571, rehearing denied Cramer 
V. Phoenix Mut Life Ins. Co., 58 S., 
Ct 263, 302 U.S. 778, 82 L.Ed. 602, 
and certiorari denied Cobuxn v. 
Phoenix Mut. Life Ins. Co. of 
Hartford, Conn., 58 S.Ct 141, 302 
U.S. 739, 82 L.Ed. 571, rehearing 
denied Cohum v. Phoenix Mut. Life 
Ins. Co., 58 S.Ct 263, 302 U.S. 778, 
82 L.Ed. 602, and certiorari denied 
Cramer v. Aetna Life Ins. Oo., 58 
S.Ct 141, 302 U.S. 739, 82 L.Ed. 571, 
rehearing denied 58 S.Ct. 263, 302: 
U.S. 778. 82 L.Ed. 602, and certio¬ 
rari denied Coburn v. Aetna Life 
Ins. Co., 58 S.Ct 141, 302 U.S. 739, 
82 L.Ed. 571, rehearing denied 58 S. 
Ct 263, 302 U.S. 778, 82 L.Ed. 602 
—^Hupper V. Hyde, C.C.A.Fla., 296 
P. 862, affirming, D.Cli The Smitix 
Terry No. 1, 34 P.2d 5,70. 

3 C.J. p 1439 pote 7^ 

Defect cured 

The failure to die btief ^-ithiu time 
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Statements made in briefs may constitute binding 
admissions,^® and may narrow the issues.^^ , 

c. Dismissal, Witbdrawal, or Abandoameiit 

Generally oniy the Circuit court of appeais may 
dismiss an appeal to it, on proper and timely motion 
of a party, or in some instances on its own motion, 
and it may do so onIy in a ciear case on some legal 
and substantiai ground. On dismissal of an appeal 
or its abandonment, the cause stands as though no 
appeal had been taken, and the dismissal renders the 
decree or order below final, but the appellate court 
may in its discretion vacate its order of dismissal and 
reinstate the appeal. 

After the jurisdiction of the circuit court of ap¬ 
peais over an appeal has attached, it may in a proper 
case dismiss the appeal,but the trial court from 
which the appeal originated is without power to do 


so.^^ An appeal *will be disrnissed where all par¬ 
ties whose rights ar^ affected so agree,^'^ and appel¬ 
lant will, as a rule, be permitted to withdraw or to 
dismiss his appeal,although not as to his coappel- 
lants.i^ 

A motion to dismiss an appeal must be made on 
some legal ground recognized' by statute or rules of 
court, or otherwise present substantiai defects of 
such a nature as to preclude a fair determination of 
the cause on appeal, or else the motion will be de- 
nied.^® While an omission or defect not going to 
the substance of an appeal is no ground for its dis¬ 
missal,generally an appeal may be disrnissed 
where no actual controversy exists between the par¬ 
ties at the time of the hearing, and oniy a moot 
question exists for determination,^2 where the ap- 


limited by court rule did not re¬ 
quire dismissal of appeal where 
brief was filed before any motion 
was made to dismiss the appeal.— 
American Ins. Co. v- Scheufler, C.C.A. 
Mo., 129 F.2d 143, affirming, D.C., 
American Ins. Co. v. Lucas, 38 F. 
Supp. 896, motion denied 38 F.Supp. 
926, appeais disrnissed 62 S.Ct. 107, 
314 U.S. 575, 86 L.Ed. 466. 

Filing xurnc pro txuLc 
An appeal will not be disrnissed 
for failure to file copies of the brief 
as required but such filing will be 
permitted nunc pro tunc.—Delaware 
& H. Co. V. Stankus, C.C.A.Pa., 63 F. 
2d 887. 

13. U.S.—In re Wilkes, C.C.A.N.T., 
55 F.2d 224—Mandelbaum v. Good¬ 
year Tire & Rubber Co., C.C.A. 
lowa, 6 F.2d 818—Toung & Vann 
Supply Co. V. Gulf, F. & A. Ry. Co., 

C. C.A.Fla.. 5 F.2d 421. 

D.C.—Sweeney v. District of Colum- 
bia, App.D.C., 113 F.2d 25, 72 App. 

D. C. 30, certiorari denied District 
of Columbia v. Sweeney, 60 S.Ct. 
1082, 310 U.S. 631, 84 L.Ed. 1402. 

14. U.S.—MofCat Tunnel Improve- 
ment Dist. v, Denver & S. L. Ry. 
Co., C.C.A.C 0 I 0 ., 45 F.2d 715, modi- 
fying, D.C., Denver & S. L. Ry. Co. 
V. Moffat Tunnel Improvement 
Dist., 35 F.2d 365, certiorari denied 
Moffat Tunnel Improvement Dist. 
V. Denver & S. L. Ry. Co., 51 S.Ct. 
485, 283 U.S. 837, 75 L.Ed, 1448. 

15. U.S.—Martinez v. Sancho, C.C.A. 
Puerto Rico, 108 P.2d 960. 

16. U.S.—May er v. Hickey, C.C.A. 
Tex., 67 F.2d 489. 

17. U.S.—Harms, Inc. v. WJR, The 
Goodwill Station, C.C.A.Mich., 85 
F.2d 866. 

18 . U.S.—U. s. V. Newbury Mfg. Co., 
C.C.A.Mass., 123 P.2d 453, denying 
motion, D.C., 36 F.Supp. 602. 

4 C.J. p 563 note 12. 

Vo request is necessary to enable 
appellant to move to dismiss.—^Balti- 


more S. S. Co. v. Phillips, C.C.A.N.T., 
9 F.2d 902, certiorari granted 46 S. 
Ct. 348, 270 U.S. 638, 70 L.Ed. 774, 
and reversed on other grounds 47 S. 
Ct. 600, 274 U.S. 316, 71 L.Ed. 1069. 
Iieave of coxurt 

Appellant cannot dismiss the ap¬ 
peal as a matter of right but oniy 
on leave of court.—Greenville Bank¬ 
ing & Trust Co. V. Selcow, C.C.A.N.J., 
25 F.2d 78. 

Costs 

An appellant dismissing or with- 
drawing his appeal should be charged 
with the costs.—Tannage Patent Co. 
V. Donallan, C.C.Mass., 75 F. 287, 
appeal disrnissed 79 F. 385, 24 C.C.A. 
647. 

19. U.S.—In re Volland, C.C.A. 111., 
83 F.2d 680. 

20. U.S.—George v. Protective Life 
Ins. Co., C.C.A.Tenn., 113 F.2d 1021 
—De La Torre v. National City 
Bank of New York, C.C.A.Puerto 
Rico, 110 F.2d 381. 

Jurisdiction. to consider appeal 
Appeais should be disrnissed oniy 
when the appellate court has no ju¬ 
risdiction to review any aspect of 
the action taken below, and when the 
order below is reexamined, even to 
the limited extent of determining 
whether discretion of district court 
has been abused, appellate court ex- 
ercises its appellate jurisdiction, and 
affirmance or reversal is required.— 
Federal Land Bank of Springfield v. 
Hansen, C.C.A.N.Y,, 113 F.2d 82. 
Error not skown 

Ordinarily an appeal will not be 
disrnissed on the ground that error is 
not shown, but the Circuit court of 
appeais will consider the appeal on 
the merits.—^Felker v. Southern 
Trust Co., C.C.A.Ark., 264 F. 798, 
certiorari denied 41 S.Ct. 8, 254 U.S. 
633, 65 L.Ed. 449. 

Allowance of appeal not shown. 

Circuit court of appeais csinnot dis¬ 
miss appeal of affirm j*udgment, 
where allowance of appeal is not 
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shown, but can oniy strike cause 
from docket.—^National Veueer Co. v. 
Langley, C.C.A.N.C., 29 P.2d 403. 

21. U.S.—E. I. Du Pont de Nemours 
& Co. V. Smith, Va., 249 F. 403, 161 
C.C.A. 377. 

Alleged errors in. the proceedings 
below generally afford no ground for 
dismissal of the appeal, but if prop- 
erly presented will be considered by 
the appellate court at the hearing on 
the merits.—Operators' Oil Co. v. 
Barbre, C.C.A.Okl., 64 F.2d 857— 
Bradley v. Eccles, N.Y., 126 F. 945. 61 
C.C.A. 669, affirming, C.C., 122 P. 867, 
and reversing 122 F. 871. 

22. U.S.—International Brotherhood 

of Teamsters, Chauffeurs, Stable- 
men and Helpers of America, Local 
Union No. 523, of Tulsa, Okl. v. 
Keystone .Freight Lines, C.C.A. 
Okl., 123 P.2d 326—Southard & Co. 
V. Salinger, C.C.A.I11., 117 P.2d 

194—The John Cadwalader, C.C.A. 
Pa., 99 F.2d 678—Cramer v. Phoe¬ 
nix Muf. Life Ins. Co. of Hartford, 
Conn., C.C.A.Iowa, 91 P.2d 141, af¬ 
firming, D.C., Phoenix Mut. Life 
Ins. Co. of Hartford, Conn. v. Laf- 
ferty, 16 F.Supp. 740—San Joaquin 
County V. Harris, C.C.A.Cal., 88 P. 
2d 541—Selected Products Corpora¬ 
tion v. Humphreys, C.C.A.Ill., 86 F. 
2d 821—Judith B. Nieva & Co., S.~ 
C. V. Domenech, C.C.A.Puerto Rico, 
83 F.2d 981—Burton v. Carey, C.C. 
A.Or., 82 F.2d 657—Missouri Public 
Service Co. v. City ®f Trenton, Mo., 
C.C.A.M 0 ., 80 P.2d 520, withdraw- 
ing in part and dismissing in part 
Arkansas-Missouri Power Co. v. 
City of Kennett, 78 F.2d 911— 
Western Electric Co. v. Cinema 
Supplies, C.C.A.Minn., 80 P.2d 111 
—California Canning Peach Grow- 
ers V. Myers, C.C.A.Cal., 78 P.2d 194 
—Bender v. Donoghue, C.C.A.Tex., 
70 F.2d 723—^Harrison Beverage. Co. 
V. Woodcock, C,C.A.N.J., 67 F.2d 
441—^Wynne v. Harrison Beverage 
Co., C.C.A.N.J., 59 F.2d 734—Wynne 
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peal is manifestly frivolotis and without merit,^^ late court, and the defect is patent, or can be readily 
where there is a want of jurisdiction in the appel- ascertained by an examination o£ the record,24 


V. Union City Brewingr Co., C.C.A* 
N.J., 59 F.2d 733—Rahayel v. Mc- 
Campbell, C,aA.N.Y.. 55 P.2d 221, 
dismissing: appeal, D.C., 46 F.2d 170 
—^Wynne v. Pancheri, C.C.A.Pa., 54 
F.2d 73—P. Burkart Mfgr. Co. v. 
Case, C.C.A.Ark., 39 F-2d 5—Win- 
gert V. Kieffer, C.C.A.Md., 29 F.2d 
59—City of Boulder v. Lewis, C.C. 
A-, 21 P.2d 910—0’Brien v. Facken- 
thal. C.C.A.Ohio, 284 F. 850, dis¬ 
missing appeal, D.C., Central Metal 
Products Corporation v. 0’Brien, 
278 F. 827—^Pirst Nat. Bank v. 
Crissinger, C.C.A.Md., 279 P. 818— 
DaJcota Coal Co. v. Fraser, C.C.A. 
N.D., 267 P. 130—City of Paducah 
V. Paducah Water Co., Ky., 258 P. 
20, 169 C.C.A. 158—Pease v. Rath- 
bun-Jones Engineering Co., Tex., 
228 F. 273, 142 C.C.A. 565, affirmed 
37 S.Ct. 283, 243 U.S. 273, 61 B.Ed. 
715. 

4 C.J. p 575 note 80, p 578 note 96. 
Appeal dismissed 

(1) Where the right in controversy 
has expired by lapse of the period of 
time fixed for its continuance.—Gelpi 
V. Tugwell, C.C.A.Puerto Rico, 123 P. 
2d 377—Johnson-Kennedy Radio Cor¬ 
poration V. Chicago Bears Poothall 
Club, C.C.A.I11., 97 P.2d 223—Rahayel 
V. McGampbell, C.C.A.N.Y., 55 F.2d 
221, dismissing appeal, D.C., 46 F.2d 
170—Camden County Beverage Co. v. 
Blair, C.C.A.N.J., 46 P.2d 655—4 C.J. 
p 578 note 3. 

(2) When it appears that there 

has been a valid settlement or ad- 
justment by the parties of all their 
rights and differences respecting the 
subject matter of the controversy.— 
Casey v. American Civil Liberties 
Union, C.C.A.N.J., 100 F.2d 354— 

Maryland Casualty Co. v. Bulaney 
Irumber Co., C.C.A.Miss., 23 P.2d 378, 
certiorari denied Bank of Ruleville v. 
Maryland Casualty Cow, 48 S.Ct. 560, 
277 U.S. 598, 72 E.Ed. 1007—Clark v. 
Fairbanks, La., 249 P. 431, 161 C.C.A. 

.405—3 C.J. p 688 note 28-^ aj. p 
579 note 12, 

(3) Where appellant accepts the 
benefits of the judgment, order, or 
decree.—Selected Products Corpora¬ 
tion V. Humphreys, C.Cj^.I 11., 86 F.2d 
821. 

(4) Where the ludgment or decree 
appealed from has been satisfied or 
complied with by appellant.^—Select¬ 
ed Products Corporation v. Hum- 
phreys, supra—^In re Smith, dC.A, 
Cal.^ 71 F.2d 378—National-B en 
•Franklin Fire Ins. Co. of Fittsburg-h, 
PSL^ V. Haughton, C.C.A.Tex., 36 P. 
2d ■225.-. 

Apparently contra-The Barge No 
25, C.aA.CaL, 14 F.2d 107. 

(5) However, payment by sonxeone 
other than defendant will not neces¬ 


sitate dismissal of the appeal.— 
Cramer v. Phoenix Mut Life Ins. Co. 
of Hartford, Conn., C.C.A.Iowa, 91 
F.2d 141, afRrming, D.C., Phoenix 
Mut. Life Ins. Co. of Hartford, Conn. 
V. Ealferty, 16 F.Supp. 740. 

CJosts 

An appeal in a case which has be- 
come moot will not be retained mere- 
ly for the purpose of determining the 
question of costs.—Gelpi v. Tugwell, 
C.G.A.Puerto Rico, 123 F.2d 377— 
Johnson-Kennedy Radio Corporation 
V. Chicago Bears Football Club, C.C. 
A.I11., 97 F.2d 223. 

Appeal not dismissed 

(1) Where the controversy has not 
ceased to exist.—Oklahoma City v. 
Sanders, C.C.A.Okl., 94 P.2d 323, 115 
A.L.R. 363, aflirming, D.C., Sanders v. 
Oklahoma City, 19 F.Supp. 50—Berdie 
V. Kurtz, C.C.A.Cal., 75 F.2d 898— 
Pinkston v. Brotherhood of Locomo- 
tive Firemen and Enginemen, C.C.A. 
Ohio, 69 F.2d 600, certiorari granted 
Brotherhood of Locomotive Firemen 
& Enginemen v. Pinkston, 54 S.Ct. 
866, 292 U.S. 621, 78 L.Ed. 1477— 
New York Dock Ry. v. Pennsylvania 
R. Co., C.C.A.Pa., 62 P.2d 1010, af- 
firming, D.C., 1 F.Supp. 20, and cer¬ 
tiorari denied 53 S.Ct. 694, 289 U.S. 
750, 77 L.Ed. 1495—McCluer v. Super 
Maid Cook-Ware Corporation, C.C.A. 
Kan., 62 F.2d 426—Oklahoma Natural 
Gas Corporation v. Municipal Gas 
Co., C.C.A.Okl., 38 P.2d 444. 

(2) Where merely a part of the 
controversy has ceased to exist, oth¬ 
er questions remaining for decision. 
—^Jackson v. Denver Producing & Re- 
fining Co., C.C.A.Okl., 96 F.2d 45.7— 
Cramer v. Phoenix Mut Life Ins. Co. 
of Hartford, Conn., C-C.A.Iowa, 91 P. 
2d 141, aflirming, B.C., Phoenix Mut. 
Life Ins. Co. of Hartford, Conn. v. 
Lafferty, 16 F.Supp. 740—Burton v. 
Carey, C.C.A.Or., 82 P.2d 657—Lin¬ 
coln Printing Co. v. Middle West 
Utilities Co., C.C.A.Ill., 74 P.2d 779, 
atnrming, D.C., 6 F.Supp. 663, cer¬ 
tiorari denied Pollak v. McCulloch, 
55 S.Ct 659, 295 U.S. 746, 79 L.Ed. 
169—i C.J. p 577 note 87. 

23. U.S.—Dakin v. U. S., C.C.A,Va,, 
105 F.2d 150—Sancho v- Acevedo, 
C.C.A-Puerto Rico, 93 P.2d 331, cer¬ 
tiorari denied 58 S.Gt. 829, 303 U. 
S. 662, 82 L.Ed. 1120, rehearing 
denied 58 S.Ct. 1036, 304 U.S. 588, 
82 L.Ed. 1549—Robertson v. Wil- 
kinspn, C.C.A.Tex., 10 F.2d 311. 
Shown on record 

This ground of disrnissaJ will not 
be considered in any event unless it 
is perfectly manifest fro^ the rec¬ 
ord that such was the purpose of the 
appeal.—Texas Co. 'v. Roos, C.C.A. 
Tex., 93 F.2d 380, affirming, D.C., 
Burton v. Roos, 20 F.Supp. 75—^U. S. 
V. Hayes, C.C.A.Okl., 20 F.2d 873, cer¬ 


tiorari denied Riverside Oil & Refin- 
ing Co. V. Cimarron River Oil Co., 48 
S.Ct. 115, 275 U.S. 552, 72 L.Ed. 421 
and U. S. v. Cimarron River Oil Co., 
48 S.Ct. 116, 275 U.S. 555, 72 L.Ed. 
423, and U. S. v. Hayes, 48 S.Ct 116, 
275 U.S. 555, 72 L.Ed. 423. 

24. U.S.—In re Balfour Manor 

Apartments Co., C.C.A.Mich., 123 P. 

2d 75—Martinez v. Sancho, C.C.A. 

Puerto Rico, 108 P.2d 960-—Pueblo 

De Taos v. Archuleta, C.C.A.N.M., 

64 P.2d 807. 

4 C.J. p 580 note 28. p 681 note 38. 
XTouappealahle jiidgmezLt 

Appeal may be dismissed wbere an 
appeal is taken from a nonappealable 
judgment, order, or decree, or where 
a final judgment is lacking.—Hunter 
V. Federal Life Ins. Co., C.C.A.Ark., 
103 P.2d 192—Lieberman v. Bancroft, 
C.C.A.Pa., 69 F.2d 202. 

Amonnt in controversy 

Where plaintiff saved question of 
whether items aggregating one thou- 
sand seven hundred dollars were 
properly stricken from hili by dis- 
trict court, fact that residue of claim 
amounted to only one thousand nine 
hundred dollars does not reauire dis¬ 
missal by Circuit court on ground 
that requisite amount is not in con¬ 
troversy.—Crawford County Trust & 
Savings Bank v. Crawford County, 
lowa, C.C.A.Iowa, 63 F.2d 342. 

Former statute constmed 

(1) Under Jud.Code § 238a which 
formerly prevailed, the Circuit court 
of appeals could not dismiss an ap¬ 
peal improperly before it which 
should have been taken directly to 
the supreme court of the United 
States, but was required to trans¬ 
fer it to the supreme court.—^W. T. 
Waggoner Estate v. Wichita County, 
Tex., 47 S.Ct. 271, 273 U.S. 113, 71 L. 
Ed. 566, aflirming, C.C.A., 3 P.2d 962, 
affirming, D.C., Waggoner v. Wichita 
County, 298 F. 818—R. H. HasSler, 
Inc., V. Shaw, C.C.A.S.C., 3 F.2d 605— 
Reading Steel Casting Co. v. U. S., C. 
C.A.Pa., 293 F. 386, transferred, see 
45 S.Ct. 469, 268 U.S. 186, 69 L.Ed. 907 
—McLean Oil Co. v. Ashworth Heirs, 
C.C.A.Tex., 289 F. 73—Bianchi v. 
Morales, C.C.A.Puerto Rico, 288 F. 
194. 

(2) This statute was held inap- 
plicable to any case in whic^ 

peal to the Circuit court of appeals 
was taken after the period for a-p- 
peals to Hie supreme court had ex¬ 
pired.—U, S. & Cuban Allied Works 
Engineering Corporation v. . Lloyds, 
N.Y., 44 S.Ct. 614, 265 U.S. 454, 6^ L. 
Ed. 1103—MoMillan Contracting Co. 
v. Abernathy, Mo„ 44 SvCt. 200, 263 
U.S. 438, 68 L.Ed. 378, remapding 
appeals, C.C.A., 284 F. 354, ,appeal 
dismissed 2 F.2d 1018, 
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where there is an unexcused failure to prosecute the 
appeal within the time prescribed by statute or rule 
of court,^^ or where it appears that appellant has 
lost or disposed of his interest.26 Also dismissal 
may be warranted by failure to perfect the appeal 
in the required mannerj^*^ unless the error in the 
proceedings for review is nonprejudicial and if, 
pending an. appeal, an event occurs which makes a 
determination of it unnecessary or renders it clearly 
impossible for the appellate court to grant effectual 
relief, the appeal will be dismissed.^^ 

Waiver or cure of defects. Treating an appeal 


as valid^® and proceeding without preliminary ob- 
jection to defects and irregularities^^ may under 
some circumstances be deemed a waiver of the right 
to have the appeal dismissed for such defects and 
irregularities. The circuit court of appeals may re¬ 
fuse to dismiss an appeal for defects and irregular¬ 
ities in the proceedings for review when such de¬ 
fects have been subsequently cured.^^ 

Motion to dismiss. Generally a motion to dismiss 
is necessary to obtain a dismissal of an appeal to 
the Circuit court of appeals,but the court may or 
should dismiss an appeal of its own motion for want 


25. U.S.—In re Prudence-Bonds Cor¬ 

poration, C.C.A.N.Y., 111 F.2d 37, 
certiorari granted Reconstruction 
Finance Corporation v. Prudence 
Securities Advisory Group, 60 S.Ct. 
1101, 310 U.S. 622, 84 L.Ed. 1395, 
reversed on other grounds 61 S.Ct. 
331, 311 U.S. 579, 85 L.Ed. 364, 

Manufacturers Trust Co. v. Pru¬ 
dence Securities Advisory Group, 
61 S.Ct. 445, 312 U.S. 649, 85 L.Ed. 
1101, Endelman v. Prudence-Bonds 
Corporation, 61 S.Ct. 446, 312 U.S. 
649, 85 L.Ed. 1101, Kelby v. Pru¬ 
dence Securities Advisory Group, 
61 S.Ct. 446, 312 U.S. 649, 85 L.Ed. 
1101, Prudence Realization Corpo¬ 
ration V. Prudence-Bonds Corpora¬ 
tion, 61 S.Ct. 446. 312 U.S. 649, 85 
L.Ed. 1101, and Davison v. Pru¬ 
dence Securities Advisory Group, 
61 S.Ct. 446, *312 U.S. 649, 85 L.Ed. 
1101—Caldwell v. Standard Acci¬ 
dent Ins. Co., C.C.A.Tenn., 98 F.2d 
364, certiorari denied 59 S.Ct, 106, 
305 U.S. 640. 83 L.Ed. 412. 

4 C.J. p 582 note 47. 

26. U.S.—United Porto Rican Sugrar 
Co. V. Saldana, C.C.A.Puerto Rico, 
80 F.2d 13. 

Tliat corporate party was super- 
seded or its stock acQutred by an- 
other Corporation without formal 
substitution as party does not neces¬ 
sitate dismissal of appeal.—Continen¬ 
tal Oil Co. V. Osage Oil & Refining 
Co., C.C.A.OkL, 57 F.2d 527, certiorari 
denied 53 S.Ct. 17. 287 U.S. 616, 77 
L.Ed. 535—^Williamson v. Missouri- 
Kansas Pipe Line Co., C.C.A.Ill., 66 
F.2d 503. 

27. U.S.—McBee v. Palmer, C.C.A. 
W9.sh., 73 P.2d 342, dismissing ap¬ 
peal, D.C., In re Thompson, 4 F. 

, Supp. 921. 

Failure to file: 

Assignment of errors or statement 
of points on appeal see supra 
subdivision a of this section, 
Brief see supra subdivision b of 
this section. 

28., U.S.—K^eley v. Mutual Life Ins. 
Co. of New York, G.C.A.I11., 113 F- 
2d 633—Wheeler v. Taft, C.C.A.La., 
261 F. 973, certiorari denied 40 S. 
Ct. 584, 253 U.S. 490, 64 L.Ed. 1028 

36 C.J.S.—22 


—Sola V. Cintron & Aboy, Puerto 
Rico, 237 F. 61, 150 C.C.A. 263— 
Toyo Kisen Kaisha v. Hartman, 
Cal., 253 F. 422, 165 C.C.A. 164, re- 
versing, P.C., Hartman v. Toyo 
Kisen Kaisha S. S. Co., 244 F. 567 
—Jumeau v. Brooks, Fla., 109 F. 
353, 48 C.C.A. 397. 

4 C.J. p 573 note 43. 

29. U.S.—Rivers v. Miller, C.C.A.Ga., 
112 F.2d 439, reversing, D.C., Miller 
v. Rivers, 31 F.Supp. 540—Connec- 
ticut General Life Ins. Co. v. 
Pierce, C-C.A.Pa., 110 F.2d 27—Se- 
lected Products Corporation v. 
Humphreys, C.C,A.I11., 86 F.2d 821 
—^Vidal V. South American Secur¬ 
ities Co., C.C.A.N.Y., 276 F. 855. 

4 C.J. p 584 note 62. 

Moot question 

(1) Appeal will be dismissed where 
by reason of a change of conditions 
or circumstances the question has be- 
come moot.—^Alaska Packers Ass’n v. 
Marshall, C.C.A.Cal., 95 F-2d 279— 
Williams v. Durst, C.C.A.Cal., 93 F. 
2d 807—City of Coeur d’AIene, Idaho, 
V. Washington Water Power Co., C. 
C.A.Idaho, 79 F.2d 461—Weldon v. 

U. S., C.C.A.Mass., 65 F.2d 748. 

(2) Question held not moot.—F. 
Burkart Mfg, Co. v. Case, C.C.A.Ark., 
39 F.2d 5. 

Effect of other proceedlngrs 

(1) An appeal may be dismissed 
where the question in controversy 
has been settled by another order in 
the same action or in another action 
or proceeding.—Moore v. Linahan, C. 
C.A.N.Y., 117 F.2d 140, certiorari de¬ 
nied Sargent & Co. v. Moore, 62 S. 
Ct. 69, 314 U.S. 628, 86 L.Ed. 604— 
Suwannee River Bridge Co. v. Mere- 
dith, C.C.A.Fla., 112 F.2d 748—^Moore 
Dry Dock Co. v. Pillsbury, C.C.A.CaL, 
98 F.2d 115—Taylor v. Baiieroft, C. 
C.A-Fla., 91 F.2d 682—^Dietrich Y. U., 

S., Shipping Board Merphajat Fleet, 
Corporation, C^C.A.N.Y., 80 F.2d 211' 
-r-Amiesite Asphalt Co. of America, 

V, Interstate Aihiesite .Oo., CC-A-Del., ‘ 
72 F.2d, 946, dismissing appea,^ 

4 F.Supp. ;504-^Fiske. v. State of. ISjljis^ 
souri, C.C.A.MO., 69 F.2d ^8% pectio-; 
rayi denied ,54 S.CV 716, 292’U.^. 636.1 
78 lj.Ed. 1489—^National Farmers* 


Bank of Owatonna, Minn., v. Moulton, 
C.C.A.Minn., 32 F.2d 78, dismissing 
appeal, D.C., Moulton v. Farmers' 
Bank of Owatonna, Minn., 27 F.2d 403 
—Farmers’ State Bank of Texahoma 
V. Thompson, C.C.A.Tex., 261 F. 166 
—Keely v. Ophir Hili ConsoL Min. 
Co., Utah, 169 F. 601, 95 C.C.A. 99. 

(2) However, the fact that there 
is another suit pending involving the 
same question is no ground for dis¬ 
missing an appeal.—Roach v. First 
Nat. Bank, C.C.A.Miss., 84 F.2d 969. 

(3) In any case the decision or 
order must have determined the ques¬ 
tion raised on the appeal.—Cramer v. 
Phoenix Mut. Life Ins. Co. of Hart¬ 
ford, Conn., C.C.A.Iowa, 91 F.2d 141, 
affirming, D.C., Phoenix Mut. Life 
Ins. Co. of Hartford, Conn. v. Laf- 
ferty, 16 F.Supp. 740—Shinholt v. 
Angi e, C.C.A.Tex., 90 F.2d 297—New- 
ton V. Laclede Steel Co., C.C.A.Ill., 
80 F.2d 636, affirming, D.C., Laclede 
Steel Co. v. Newton, 6 F.Supp. 625— 
Sand Springs Home v. Title Guaran- 
tee & Trust Co., C.C.A.Okl., 16 F.2d 

917.. 

30 . U.S.—The Native, C.C.N.Y., 17 
P.Cas.No.10,054, 14 Blatchf. 34. 

31 . U.S.—^Wilson V. Chicago Lumber 
& Timber Co., Colo., 143 P. 705, 74 
C.C.A. 529—Freeman v. Clay, Miss., 
48 F. 849, 1 C.C.A. 115, affirmed 52 
F. 1, 2 C,C.A. 587. 

32 . U.S.—Sargent v. State Banking 
& Trust Co., C.C.A.Iowa, 12 F.M 
758. 

4 C.J. p 687 note 84. 

Time of docketlxLg appeal 

The appellate court will not dis¬ 
miss for a failure to docket the ap¬ 
peal in time, if, before the motion is 
madey the cause is actually piaced 
bn the docket.—^American Gas Mach. 
Co. V. Willcuts. C.C.A.Minn., 87 F.2d 
»924 ^—i C.Ji p 688 note 87. 

33. U.S.^—Hayes v. Tootle-Lacy Nat. 
Bank, C.C.A.Kan., 72 F.2d 429, 

Altexnative motion 

While ini^requent, motions to dis¬ 
miss or, in the alternative, to ‘affirm 
are vfell' recognized in the Circuit 
court of appeals.—^National Surety 
Co. V. Universal Transp. Co., N.Y., 
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of jurisdiction,^^ want of right to appeal general- 
ly,^^ defect or omission of essential parties,de- 
fects in the proceedings for review,^'^ or want of 
an actual controversy.^^ Such a motion must be 
made within the proper time,39 and on proper no- 
tice.^^ 

Motions to dismiss are not looked on with fa¬ 
vor,and in a doubtful case the appeal will be 
maintained.^^ On such a motion the circuit court 
of appeals will not ordinarily consider or determine 
the merits of the appeal, or questions involving its 
merits and where, in passing on a motion to dis¬ 
miss, the court would be required to examine the 


entire record, the motion will ordinarily not be con- 
sidered in advance of a hearing on the merits, or 
will be denied>^ Ordinarily a motion to dismiss an 
appeal will not lie where it is necessary to examine 
evidence in order to pass on the motion but ev- 
idence dehors the record may in some circumstanc- 
es be received and considered for the purpose of 
disposing of such a motion.^® 

Order of dismissal and dismissal without preju- 
dice. While appellant, in the absence of special eq- 
uitable considerations, is not entitled to a dismissal 
without prejudice,47 the court may order such a 
dismissal in a proper case.'^^ An appeal may be dis- 


256 F. 450, 167 C.C.A. 578, affirming. 

Universal Transp. Co. v. Na¬ 
tional Surety Co., 252 F. 293. 
Successive motions 

(1) A second motion to dismiss an 
appeal, based on the same grounds as 
a former motion or on grounds ex- 
istin^ at the time of such former 
motion, will, as a general rule, be de- 
nied.—^Nashua & L. R. Corp. v. Bos¬ 
ton & B. R. Corp., Mass., 51 F. 929, 
2 C.C.A. 542. 

(2> A motion to dismiss may be de- 
nied without prejudice to the moving- 
party's right to renew the motion 
at a later stage of the proceedings.— 
Lynch v. Durfey, C.C.A.Cal., 108 F.2d 
181. 

(3) Where a motion to dismiss was 
denied as premature, and by inadver- 
tence no leave was given to renew 
the motion, the Circuit court of ap¬ 
peals may consider the questions 
raised by a second motion.—Bennell 
Realty Co. v. E. G. Shinner & Co., 
O.C.A.Wis., 87 F.2d 824, certiorari 
denied 58 S.Ct 12, 302 U.S. 693, 82 L. 
Ed. 535. 

34. U.S.—Benitez v. Bank of Nova 
Scotia, C.C.A-Puerto Rico, 109 F.2d 
743, certiorari granted 61 S.Ct. 10, 
311 U.S. 623, 85 L.Ed. 395, reversed 
on other grounds 61 S.Ct. 953, 313 

U. S. 270, 85 L.Ed. 1324, rehearing 
denied 62 S.Ct. 51, 314 U.S. 706, 86 
L.Ed. 564—Memphis Keeley Inst. 

V. Leslie E, Keeley Co., Tenn., 144 
F. 628, 75 C.C.A. 430. 

35. U.S.—In re Michigan-Ohio BIdg. 
Corporation, C.C.A.IIL, 117 F.2d 191. 
However, it has been held that the 

fact that the appealing party's claim 
was not adjudicated below and that 
none of the other parties appealed 
does not preclude the court from con- 
sidering the appeal on the merits in 
the absence of a motion to dismiss.— 
BCayes v. Tootle-Lacy Nat. Bank, C. 
C.A.Kan., 72 F.2d 429. 
larouappealahllity of the order or 
canse 

U.S.—Byar v. McCandless, C.C.A.S.D., 
33 F.2d 578—U. S. ex reL Patti v. 
Curran, C.C.A.N.T., 18 F.2d 953— 


City and County of San Francisco 
V. McLaughlin, C.C.A.Cal., 9 F.2d 
390. 

36 . U.S.—Wells V. Demeter, C.C.A. 
Okl., 84 F.2d 673—^Higbee v. Chad- 
wick, Tenn., 220 F. 873. 136 C.C. 
A. 317. 

37 . U.S.—^Ayres v. Polsdorfer, Tenn., 
105 F. 737, 45 C.C.A. 24, error dis- 
missed 23 S.Ct. 196, 187 U.S. 585, 47 
L.Ed. 314. 

Appeal not taken in time 
U.S.—Dealers Finance Co. v. Coulter, 
C.C.A.Ark., 64 F.2d 752, dismissing 
appeal, D.C., 3 F.Supp. 114—Tout- 
sey V. Niswonger, Ohio, 258 F. 16, 
169 C.C.A. 154. 

38 . U.S.—^Marylanci Casualty Co. v. 
Dulaney Lumber Co., C.C.A.Miss., 
23 F.2d 378, certiorari denied Bank 
of Ruleville v. Maryland Casualty 
Co., 48 S.Ct. 560, 277 U.S. 598, 
72 L.Ed. 1007. 

4 C.J. p 591 note 20. 

39. U.S.—Henderson County, N. C., 
V. Wilkins, C.C.A.N.C., 43 F.2d 670. 

4 C.J. p 598 note 87. 

Stage of prooeeding 

(1) A motion to dismiss appeal for 
defects or irregularities in the pro¬ 
ceedings for review, not going to the 
jurisdiction, should be made at a pre- 
liminary stage or the defects or ir¬ 
regularities will be deemed waived. 
U.S.—^Long V. Farmers’ State Bank, 

lowa, 147 F. 360, 77 C.C.A. 538. 
L.C.—Vogel V- Saunders, 92 F.2d 984, 
68 App.D.C. 31. 

4 C.J. p 596 notes 73, 74, 76. 

(2) So appellee's motion to dismiss 
appeal not docketed within time al- 
lowed was denied, where made on 
day case was calendared for argu- 
ment.—^Henderson County, N. C. v. 
Wilkins, C.C.A.N.C., 43 F.2d 670. 

(3) However, a motion to dismiss 
for jurisdictional defects may ordi¬ 
narily be made at any stage of the 
proceedings before a final disposition 
of the case.—^Hook v. Mercantile 
Tnist Co, of New York, 111., 95 F. 41, 
36 C.C.A. 645. 

40. U.S.—Osage Oil & Refining Co. 
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V. Mulber Oil Co., C.C.A.Okl., 38 F. 
2d 396. 

41. U.S.—Bennell Realty Co. v. E. G. 
Shinner & Co., C-C.A.Wis., 87 F.2d 
824, certiorari denied 58 S.Ct. 12, 
302 U.S. 693, 82 L.Ed. 535—Davis 
V. F. W. Woolworth Co., C.C.A.Okl., 
54 F.2d 366. 

42. U.S.—Maryland Casualty Co. v. 
Kern County, C.C.A.Cal., 83 F.2d 
774—Halfpenny v. Miller, W.Va., 
232 F. 113, 146 C.C.A. 305. 

43- U.S.—Hartmann v. Sloan, C.C.A. 
Pa., 99 P.2d 942, certiorari denied 
Hartman v. Sloan, 59 S.Ct. 487, 306 

U. S. 638, 83 L.Ed. 1039—Thompson 

V. Terminal Shares, C.C.A.Mo., 89 
P.2d 652, reversing, D.C., 14 F.Supp. 
459, certiorari denied Guaranty 
Trust Co. of New York v. Thomp¬ 
son, 58 S.Ct. 121. 302 U.S. 735, 82 
L.Ed. 568—Atkinson v. U. S., C.C.A. 
Minn., 70 F.2d 515, denying motion, 
D.C., 4 F.Supp. 398, affirmed 73 F. 
2d 214. 

4 C.J. p 602 note 33. 

44. U.S.—Graham v. 0’Ferral, Puer- 
to Rico, 236 P. 717, 150 CU.A. 49— 
Merriman v. Chicago, D. & V. R. 
Co., 111., 120 F. 240, 53 C.C.A. 536— 
Standard Oil Co. v. Bell, Fla., 82 
F. 113, 27 C.C.A. 72. 

45. U.S.—Davis v. F. W. Woolworth 
Co., C.C.A.Okl., 54 F.2d 366. 

46. U.S.—Prince v. McLaughlin, C.C. 
A.Mass., 16 P.2d 886, certiorari de¬ 
nied McLaughlin v. Prince, 47 S. 
Ct 658, 274 U.S. 746, 71 L.Ed. 1327, 
and 47 S.Ct. 763, 71 L.Ed. 1341. 

Moot questloiL 

Evidence may be received to de¬ 
termine whether question on appeal 
is moot.—^Vidal v. South American 
Securities Co., C.C.A.N.Y., 276 F. 855. 

47. U.S.—Tannage Patent Co. v. 
Donallan, Mass., 79 F. 385, 24 C.C. 
A. 647, dismissing appeal, C.C., 75 
F. 287. 

48- U.S.—Chicago & N. W. Ry. Co, 
V. Eveland, C.C.A.S.D., 289 F. 783, 
vacating, D.C., 285 P. 425—Moss- 
berg V. Nutter, Mass., 124 F. 966, 
60 C.C.A. 98. 
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missed in part.^^ 

Effect of dismissal. When an appeal is dismissed, 
whether on motion or otherwise, the whole case is 
out of court;50 the cause stands in the trial court 
as though no appeal had ever been taken,^^ and the 
decree or order appealed from becomes finah^^ 

Abandonment. The jurisdiction of the lower 
court is restored in case of abandonment of an ap¬ 
peal, and it may proceed in the cause as though no 
appeal had been taken.^s 

Vacating order and reinsfatement. A motion to 
reinstate an appeal after dismissal thereof is ad- 
dressed to the judicial discretion of the court, 
and the court may grant such motion on good cause 
shown.^^ 

§ 297. Review 

a. In general 

b. Interlocutory, collateral, and supple- 

mentary proceedings and questions 

c. Persons entitled to allege error 

d. Amendment, additional proofs, and 

trial of cause anew 

e. Presumptions 

f. Discretion of lower court 

g. Questions of fact, verdicts, and find- 

ings 


h. Harmless error 

i. Error waived in appellate court 
Decisions of intermediate courts 

k. Subsequent appeals 

a. In Greneral 

General principies of review are applied by the Cir¬ 
cuit court of appeals in the exercise of its appellate 
jurisdiction. 

The Circuit court of appeals is, as to law cases, a* 
court of error it does not retry a jury case, but 
reviews the record for reversible error by the trial 
judge in failing to conduct the trial within proper 
bounds,^'^ its function being limited to a review of 
specific rulings of the lower court alleged to be er- 
roneous:^^ The circuit court of appeals will not 
decide a matter which was for the court below to* 
determine;5^ but where the facts are not in dispute, 
the former court is in the same position as the trial 
court to pass on the question of law involved.^O 
has been broadly stated that, on appeal to the Cir¬ 
cuit court of appeals, all issues prescnted by the 
pleadings and the evidence are before the court for 
adjudication.®^ 

Failure of a district judge to follow the prior 
rulings of another judge who sat in the same case 
does not affect the power of the circuit court of 
appeals to review the final judgment.^^ 


49. U.S.—Westcot V. Bradford, €.C. 

N.J.. 29 F.Cas.No.17.429, 4 Wash. 
C.a 492. 

50i. U.S.—Maxwell v. *Williams, Ark. 
Super., 16 P.Cas.No.9,324a, Hempst. 
172. 

RemaiLd 

The Circuit court of appeals may 
not thereafter remand the record 
with leave to the court below to al- 
low a new trial.—Realty Acceptance 
Corporation v. Montgromery, Del,, 52 
S.Ct 215. 284 U.S. 547, 76 L.Ed. 476, 
affirming-, C.C.A., Montgomery v. 
Realty Acceptance Corporation, 51 F. 
2d 642, certiorari granted Realty Ac¬ 
ceptance Corporation v. Montgomery, 
52 S.Ct. 25, 284 U.S. 604, 76 L.Ed. 
518. 

51. U.S.—^Wilson V. Aderhold, C.C.A. 
Ga., 89 P,2d 903. 

52- U.S.—^Wilson v. Aderhold, supra 
—Norton v. ,U- S., D.C.Fla., 38 P. 
Supp. 158, affirmed, C.C.A., 119 P.2d 
173—Stewart v. Oneal, Ohio, 237 
F. 897, 150 C.C.A. 547. 

53. U.S.—Mauro v, Ritchie, D.C., 16 
P.Cas.No.9,312, 3 Cranch C.C. 147, 
appeal dismissed Ritchie v. Mauro, 
4 Pet. 243, 7 L.Ed. 411. 
Abandomneut not shown 
PlaintifEs in federal court action 
did not, by filing counterclaim for 
same cause of action in subsequent 


suit in local territorial court, elect 
to abandon appeal from adverse judg- 
ment in federal court.—Pranceschi v. 
De Tord, €.C.A.Puerto Rico, 71 P.2d 
95. 

54. U.S.—Rector v. Alcom, Miss., 
204 F. 748, 123 C.C.A. 125. 

Time of making motion 

Due diligence in moving to rein¬ 
state the appeal is required, or the 
delay will be fatal.—^Arcoil Mfg. Co. 
V. American Equitable Assur. Co. of 
New York, C.C.A.N.J., 87 F.2d 206— 
Greene v. Hulse, C.C.A., ‘33 F.2d 121. 

55. U.S.—Betts V. Gahagan, N.C., 205 
F. 890, 124 C.C.A. 203. 

4 C.J. p 609 note 11. 

56. U.S.—Maryland Casualty Co. v. 
Reid, C.C.ATex., 76 P.2d 30. 

57. U.S.—^Maryland Casualty Co. v. 
Reid, supra. 

58. U.S.—Ralston Purina Co. v. No- 
vak, C.C.A.Neh., 111 F.2d 631. 

59. U.S.—Levering & Garrigues Co. 
V. Morrin, C.C.A.N.Y., 61 P.2d 115, 
certiorari granted 53 S.Ct. 118. 287 
U.S. 690, 77 L.Ed. 515, and affirmed 
53 S.Ct. 549, 289 U.S. 103, 77 L.Ed. 
1062. 

Refnsal of trial court to order hn 
accounting under a supplementa! 'bili 
presents nothing for consideration on 
appeal, where the trial court dis- 
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missed the supplemental bili.—Bar- 
ton V. Rex-Oil Co., C.C.A.Pa., 29* P.2d 
474. 

Relief from judgment taken by mis- 
take, etc. 

The district court, and not the Cir¬ 
cuit court of appeals, is the place to* 
make a record covering requirements 
of Federal Rules of Civil Procedure, 
rule 60 (b), 28 U.S.C.A. following ? 
723c, authorizing one to seek relief 
from judgment or order taken 
against him by mistake, inadvertence, 
surprise, or excusable neglect.—Perl- 
man v. 322 West Seventy-Second 
Street Co., C.CA.N.Y., 127 P.2d 716. 
Review of orders ont of time 

Where district court refused to re¬ 
view previous orders and decrees out 
of time, appellant could not attack 
them in circuit court of appeals.— 
Bernards v. Johnson, Or., 62 S.Ct. 30, 
314 U.S. 19, 86 L.Ed. 11, affirming. 
C.C.A., 103 F.2d 567, certiorari denied 
60 S.Ct. 127, 308 U.S. 595, 84 L.Ed. 
498, certiorari granted 60 S.Ct. 899^ 
310 U.S. 616, 84 L.Ed. 1391. 

60. U.S,—Plannery Bolt Co. v. Plan- 
nery, C.C.A.Pa., 86 F.2d 43, modi- 
fying, D.C., 16 F.Supp. 803. 

61. U.S.—^Lyon v. Union Gas & Oil 
Co., C.aA.Ky., 281 F. 674. 

62. U.S.—Priederichsen v. Renard^ 
Neb., 231 F. 882, 146 C.C.A. 78, re- 
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Review dependent on whether questions are of 
law or fact. As appeaxs infra subdivisiQn g of this 
section, the general rule is that a Circuit court of 
appeals cannot review findings of fact; but rt re- 
views questions of law, without being bound by the 
conclusions of the court below.®3 a finding desig- 
nated by the lower court as one of fact will be 
treated on review as one of law, if substantially of 
the latter character.®^ 

In addition to other questions or findings,65 the 
following have been held on review to be ques¬ 
tions or findings of fact: What is the law of a for- 
eign country;66 intention to transfer title;67 exist- 


ence of negligence whether the minds of the 
parties met mitigation of damages ;70 and exces- 
siveness of verdict.71 

A reviewable question of law lis presented where 
the evidence is, or the facts are, undisputed or with¬ 
out substantial conflict,^- and where the answer ad- 
mits the crucial averments of the petition by styling 
thcm as immaterial and as not requiring an an-' 
swer.73 A question or conclusion of law is also 
presented by the construction of pleadings,'7^ of a 
decree,75 a statute,76 or of a contract or other 
document or instrument ;77 and it is a question of 
law whether there is any substantial evidence to 


versed on other grounds 38 S.Ct. 
450, 247 TJ.S. 207, 62 L.Ed. 1075, 

63. XJ.S.—Exmoor Country Club v. 
U. S., C-C.A.I1L, 119 F.2d 961—Kuhn 
v. Princess Lida of Thurn & Taxis, 
C,aA.Pa., 119 P.2d 704—U. S.. for 
Use of Wadeford Electric Co. v. 
E. J. Big-gs Const. Co., C.C.A.III., 
116 F.2d 768—^Wolfe v. Murphy, C. 
O.A.Iowa, 113 F.2d 775, certiorari 
denied 61 S.Ct. 138, 311 U.S. 700, 
85 Lf.Ed. 454—Ocean Accident & 
Guaranty Corporation v. Rubin, C. 
C.A.Cal., 73 P.2d 157—U. S. Fidel- 
ity & Guaranty Co. v. Wyler, C.C.A. i 
Okl., 60 P.2d 856, certiorari denied 
Wyler v. U. S. Fidelity & Guaran¬ 
ty Co., 53 S.Ct. 93, 287 U.S. 647, 
77 Xi.Ed. 560-^Zurich General Acci¬ 
dent & Liability Ins. Co. v. Mid- 
Oontinent Petroleum Corporation, 
O.C.A.Okl., 43 F.2d 355—Road Im- 
provement Dist. No. 5 of Critten- 
den County, Ark. v. Roach, C.C.A. 
Ark,, 18 P.2d 755—Soci§t§ Anonyme 
des Sucreries de St. Jean v. Polan- 
co, C.C.A.Puerto Rico, 6 F.2d 3. 

64. U.S.—Illinois Bell Telephone Co. 
V. Slattery, C.C.A.I11., 102 F.2d 58. 
certiorari denied Slattery v. Illi¬ 
nois Bell Telephone Co., 59 S.Ct. 
1045, 307 U.S. 648, 83 L.Ed. 1527— 
H, B. Giover Co. v. Bladine, C.C.A. 
lowa, 34 P.2d 605, affirming, D.C., 
27 P.2d 347. 

65. Particnlar questions or findlnga 

held questions or findings of fact: 

(1) Whether an employee breached 
.a contract for satisfactory Service.— 
American Trading Co. v, Steele, C.C. 
A.China, 274 F. 774. 

(2) Finding that plaintiff was not 
a. bona fide purchaser of a note for 
value, but took it subject to any 
-defense affecting the consideration.— 
American Nat. Bank v. Natkinis, Wis., 
119 F. 545, 56 C.GA- 111, certiorari 
denied 23 S.Ct. 854, 190 U.S. 558, 47 
L.Ed- 1183. 

(3) Finding of a formula for an 
apportionment of tnvestment and ex¬ 
pense of telephone exchange as a 
whole between looal and toll busi- 
nesses or finding tl^t none is pracr. 
ticable for determining proper rate. I 


—Southwestern Bell Telephone Co. v. 
City of San Antonio, Tex., 75 F.2d 
880, setting aside, D.C., 2 P.Supp. 
611, afiirmed 4 P.Supp. 570, certiorari 
denied City of San Antonio v. South¬ 
western Bell Telephone Co.. 55 S.Ct 
835, 295 U.S. 754, 79 L.Ed. 1698. 

(4) Ruling that contract condition 
that order for Canadian lumber 
would be void if there was a tariff 
tax was inserted for benefit of sell- 
er.—Pred W. Mears Heel Co. v. Wal- 
ley, C.C.A.Me., 71 P.2d 876, affirming, 
D.C., Walley v. Fred W. Mears Heel 
Co., 4 P.Supp. 277, certiorari denied | 
Pred W. Mears Heel Co. v. Walleyr 55 
S.Ct 122, 293 U.S. 606, 79 L.Ed. 696. 

(5) Other questions.—Southern 

Surety Co. of Des Moines, lowa v. 
U. S.. C.C.A.S.D., 23 F.2d 55, certiorari 
denied 49 S.Ct. 11, 278 U.S. 604, 73 
L.Ed. 532. 

66. U.S.—Compania Transcontinen- 
tal de Petroleo, S. A., v. Mexican 
Gulf Oil Co., aC.A.N.T.,-292 P. 846, 
affirming, D.C., Mexican Gulf Oil 
Co. V. Compania Transcontinental 
De Petroleo, 281 F. 148—Hudson 
River Pulp & Paper Co. v. War¬ 
ner, N.Y., 99 F. 187, 39 C.C.A. 452. 

U.S.—Barnard v. Standard Oil 
Co. of Indiana, C.C,A.Ind„ 110 F.2d 
417. 

68. U.S,—Ahlhauser v. Butler, Wis;, 

63 P. 792, 11 C.C.A. 434. 

4 C.J, p 646 note 68. 

69. U.S.—Detroit Copper & Brass 
Rolling Mills v. Wise, C.C.A-N.T., 
297 F. 460. 

TtX. U.S,—American Trading Co. v. 
Steele, C.C.A.China, 274 P. 774. 

71. U.S.—Metropolitan St. R. Co. v. 
Jacobi, N.T., 112 F. 924, 50 C.C.A. 
619. 

72. U.S.—^Exmoor Country Club v. 

U. S., C.C.A.I11., 119 F.2d 961—^U. 

S. Fidelity & Guaranty Co. v. Wyer, 
C.C.A.Okl., 60 F.2d, 856, certiorari 
denied Wyer v. U. S. Fidelity & 
Guaranty Co., 53 S.Ct 93. 287 U^.S. 
647, 77 L.Ed. 560—riCaufmann v. 
Commissioper of Intemal Revenue, 
C.C.A.Pa., 44 F.2d 144—^Weicker v. 
Bromfleld, C.C.A.C 0 I 0 ., 34 F.2d 377. 
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[ 73 . U.S.—^Publicker v. Shallcross, C. 
C.A.Pa., 106 F.2d 949, 126 A.L.R. 
386, certiorari denied 60 S.Ct. 379, 
308 U.S. 624, 84 L.Ed. 521. 

74. U.S.—Edenborn v. Sim, N.T., 206 
F. 275, 124 C.C.A. 339, reversed on 
other grounds 37 S.Ct 36, 242 U.S. 
131, 61 L.Ed. 199, and 37 S.Ct. 38, 
242 U.S. 137, 61 L.Ed. 204. 

4 C.J. p 648 note 23. 

Dlsmissal for want of jurisdiction 
Whether a judgment of dismissal 
for want of jurisdiction is supported 
by the pleadings is a question of law. 
—Cushny v. Crowe, C.C.A.Mo., 36 P. 
2d 37. 

75 . U.S.—Illinois Bell Telephone Co. 
v. Slattery, C.C.A.III., 102 F.2d 58, 
certiorari denied Slattery v. Illinois 
Bell Telephone Co., 59 S.Ct 1045, 
307 U.S. 648, 83 L.Ed. 1527. 

76. U.S.—Exmoor Country Club v. U. 
S., C.C.A.I1L, 119 F.2d. 961—H. B. 
Giover Co. v. Bladine, C.C.A.Iowa, 
34 F.2d 605, affirming, D.C., 27 P.2d 
347. 

U.S.—U. s., for Use of Wadeford 
Electric Co. v. E. J. Biggs Const. 
Co., C.C.A.I11., 116 F.2d 768—Pike 
Rapids Power Co. v. Minneapolis, 
St P. & S. S. M. R. Co., C.CA. 
Minn., 99 P.2d 902, certiorari denied 
Minneapolis, St P. & S. S. M. R. Co. 
V. Pike Rapids Power Co., 59 S.Ct 
362, 305 U.a 660, 83 L.Ed. 428, re- 
hearing denied 59 S.Ct 487, 306 U. 

S. 667, 83 L.Ed. 1062, certiorari de¬ 
nied Pike Rapids Power Co. v. Min¬ 
neapolis, St P. & S. S. M. R. Co. 
59 S.Ct 488, 306 U.S. 640, 83 L.Ed. 
1040—Erskine v. U. S., C.C.A.Cal., 
84 P.2d 880, denying rehearing 84 
P.2d 690—Road Improvement Dist. 
No. 5 of Crittenden County, Ark., 

V. Roach, C.C.A.Ark., 18 P.2d 755 
—Roessler & Hasslacher Chemical 
Co. V. Standard Silk Dyeing Co., N. 
Y.. 254 F. 777, 166 C.C.A. 223, re- 
versing, D.C., Standard Silk Dyeing 
Co. V. Roessler &. BEasslacher Chem¬ 
ical Co., 244 P. 250, and certiorari 
denied Standard Silk Dyeing Co. v. 
Roessler & Hasslacher Chemical 
Co., 40 S.Ct 11, 250 U.S. 663, 63 
L.Ed. 1196. 
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support a verdict, finding, or judgment'^^ What is 
a reasonable time has been said to be usually, but 
uot always, a question -of law.'^^ Other matters held 
to involve questions of law are set out in the note.®^ 

The conclusion of the trial court as to fraud is a 
mixed one of law and fact.^i 


Matters not necessary to decision on review. 
Questions not directly involved in an appeal, or not 
necessary or relevant to, or 'material in, the final 
determination of the cause, will not be considered 
or decided by a Circuit court of appeals;^^ thus ab- 
stract, moot, academic, or hypothetical questions 


Tmst deed 

U. s. —Welch V. Hassett, C.C.A.Mass., 
90 F.2d 833, reversing-, D.C., 15 
F.Supp. 692, and certiorari granted 
Hassett v. Welch, 58 S.Ct. 56, 302 
U.S. 674, 82 L.Ed. 521, atHrmed 58 
S.Ct. 559, 303 U.S. 303, 82 L.Ed. 
858. 

Oarrier’s rate tarifif 
XJ.S.—Union Wire Rope Corporation 
y. Atchison, T. & S. F. E,y. Co., C.C. 
A.Mo., 66 F.2d 965, reversing, D. 
C., Atchison, T. & S, F. R. Co. v. 
Union Wire Rope Corporation, 1 F. 
Supp. 399, certiorari denied 54 S.Ct. 
122, 290 U.S. 686, 78 L.Ed. 591. 

78. U.S.—Dixon v. U. S., C.C.A.IIL, 
113 F.2d 640—American Nat. Bank 
& Trust Co. V. U. S., C.C.A.IIL, 104 
F.2d 783—Wessel v, U. S., C.C.A. 
Neb., 49 F.2d 137—Zurich General 
Accident & Liability Ins. Co. v. 
Mid-Continent Petroleum Corpora¬ 
tion, C.C.A.Okl.. 43 F.2d 355—Stin- 
son V., Business Men’s Accident 
Ass’n. C.C.A.Okl., 43 F.2d 312—Mar¬ 
tin V. Richmond, F. & P. R. Co., 
C.C.A.Va., 3 F.2d 26—Corey v. At¬ 
las Coal & Coke Co., C.C.A.Mich., 
277 P. 138. 

4 C.J. p 648 note 26. 

Motlon for jndgment on the evi- 
dence, with refusal and reservation of 
exception, raises question of law for 
review, as to sufiiciency of evidenoe 
to warrant judgment.—Builders & 
Manufacturers Mut. Casualty Co. v. 
Preferred Automobile Ins. Co., C.C.A 
Ohio, 118 F.2d 118, afflrming, D.C., 
Builders & Manufacturers Mut. Cas¬ 
ualty Co. V. Hummon, 26 F.Supp. 929 
—Page V. Lafayette Worsted Co., C. 
CA.R.L, 66 F.2d 339, certiorari de- 
nied Lafayette Worsted Co. v. Page, 
54 S.Ct. 127, 290 U.S. 692, 78 L.Ed. 
596—U. S. V. Great Northern Ry. Co„ 
CLCA.Minn., 57 P.2(t 385, certiorari 
^anted 52 S.Ct. 648, 286 U.S. 540, 76 
IxEd. 1278, and aifirmed 53 S.Ct. 28, 
287 U.S. 144, 77 L.Ed, 223—Zurich 
•General Accident & Liability Ins. Co. 

V. Mid-Contineht Petroleum Corpora¬ 
tion, C.C.A.Okl., 43 P.2d 355—Bank 
"Of Waterproof v. Fidelity & Ueposit 
Co. of Maryland, C.C.A.La, 299 F. 478, 
denying rehearing 297 F. 217, cer¬ 
tiorari denied Fidelity Deposit Co. 
of Maryland v. Bank of Waterproof, 
45 S.Ct 98, 266 U.S. 61,8, 69 L.Ed. 471. 

Motion for uoiumit made by de¬ 
fendant at the close of the evidence 
apd based on the asserted lack of 
evidence as to matters essential to 
jrpQovery presents a reviewable Ques¬ 


tion of law.—Maryland Casualty Co. 
V. Jones, Cal., 49 S.Ct 484, 279 U.S. 
792, 73 L.Ed. 960. reversing, C.C.A, 
27 F.2d 521. 

79. U.S.—^American Concrete Steel 
Co. V. Hart aC.A.N.T., 285 P. 322, 
affirming, D.C., Hart v. American 
Concrete Steel Co., 278 P. 541. 

8a Particnlar matters held to in¬ 
volve questions of law. 

(1) Application of proper rule of 
damages for breach of contract, ex- 
cept “where the application of the 
true rule of damages depends upon 
circumstances and facts which throw 
light upon the understanding of the 
parties and the character of the 
agreement.”—Milton v. H. C. Stone 
Lumber Co., C.C.A.IIL, 36 P.2d 589, 
590. affirming, D.C., 36 P.2d 583. 

(2) In action for value of attor- 
ney’s Services, difficulty of the legal 
problem with respect to which the 
Services were rendered.—Kuhn v. 
Princess Lida of Thum & Taxis, C.C. 
A.Pa., 119 F,2d 704. 

(3) Materiality of insured's state- 
ments in application for accident In¬ 
surance policy sued on.—Ocean Ac¬ 
cident & Guaranty Corporation v. Ru- 
bin, C.C.ACaL, 73 F.2d 157. 

(4) Where a bili to review a for¬ 
mer decree for error appearing on 
the face of the record was dis- 
missed on defendanfs motion, the 
question whether there was any er¬ 
ror apparent on the face of the rec¬ 
ord is one of law.—Rudolph v. Hunt, 
286 F. 1007, 52 App.D.C. 343, certio¬ 
rari denied 43 S.Ct. 621, 262 U.S. 744, 
67 L.Ed. 1211. 

(5) Where admissions in pleadings, 
together with stipulat ed ultimate 
facts, require judgment for piaintiff, 
it is error of law, reviewable on ap- 
peal, if court enter judgment for de¬ 
fendant ; and,, if plaintiff is entitled 
to judgment on stipulated ultimate 
facts, fact that parties introduced 
evidence on other theories does not 
deprive him of right to reversal.— 
Lumbermen’s Trust Co. v. Town of 
Ryegate, C.C.AMont., 61 F-2d 14, re¬ 
versing, D.C., 60 P.2d 219. 

8L U.S.—U. S. V. Mammoth Oil Co., 

C. C.AWyo., 14 P.2d 705, reversing, 

D. C., 5 F.2d 330, and certiorari 
granted Mammoth Oil Co. v. U. S., 
47 S.Ct 332, 273 U.S. 686, 71 L.Ed. 
840, aflirmed 48 S.Ct 1, 275 U.S. 13, 
72 L.Ed. 137. 

82. U.S.—Barker Painting Co. v. Lo- 
cal No. 734, Brotherhood of Paant- 
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ers, Decorators, and Paperhangers 
of America, N.J., 50 S.Ct 356, 281 
U.S. 462, 74 L.Ed- 967, affirming, 
C.C.A, 34 F.2d 3, affirming, B.C., 
12 F.2d 945, certiorari granted 50 
S.Ct 88, 280 U.S. 550, 74 L.Ed. 
608—Panchon & Marco v. Hagen- 
beck-Wallace Shows Co., C.C.A.CaL, 
125 P.2d 101—City of San Diego v. 
Perry, C.C.A.CaL, 124 P.2d 629— 
0’Brien v. Pabst Sales Co., C.C.A. 
Tex., 124 P.2d 167, certiorari de¬ 
nied 62 S.Ct 917, 316 U.S. 823, 86 
L.Ed. 1220—Simms v. Andrews, C. 
C.AOkL, 118 P.2d 803—Northwest¬ 
ern Mut. Life Ins. Co. of Milwau- 
kee. Wis. v. Fink, C.C.A.Mich., 118 
F.2d 761—Hinton v. Columbia Riv¬ 
er Packers Ass’n, C.C.A.Or., 117 
P.2d 310, reversing, D.C., Columbia 
River Packers Ass’n v. Hinton, 34 
F.Supp. 970, certiorari granted 62 
S.Ct 123, 314 U.S. 600, 86 L.Ed. 483, 
and reversed bn other grounds 62 
S.Ct 520, 315 U.S. 143, 86 L.Ed. 
750—Rey v. Colohial Nav. Co., C. 
C.A.N.Y., 116 P.2d 580—Doyne v. 
Saettele, C.C.A.Mo., 112 P.2d 155— 
Galion Iron Works & Manufactur- 
ing Co. V. J. D. Adams Mfg. Co., 
C.C.AInd., 105 P.2d 943—Queen v. 

U. S., C.C.A.N.C., 105 P.2d 146, cer¬ 
tiorari denied 60 S.Ct 144. 308 U. 
S. 600, ,84 L.Ed. 502—McLeod v. 
Majors, ‘ C.C.APla., 102 F.2d 128, 
reversing, D.C., Majors v. McLeod, 
26 F.Supp. 206—E. W. Bliss Co. v. 
Cold Metal Process Co., C.C.A.Ohio, 
102 F.2d 105—M. & M. Transp. Co. 

V. Cochran, C.C.AR.I., 100 F.2d 207 
—Royal Oak Drain List, Oakland 
County V. Keefe, C.C-AMich., 87 P. 
2d 786—Oxford Yarnish Corpora¬ 
tion V. Ault & Wiborg Corporation, 
C.C.AMich., 85 F.2d 390, denying 
rehearing 83 F.2d 764—Carson v. 
Long-Bell Lumber Corporation, C.C. 
AMo., 73 F.2d 397, certiorari de¬ 
nied 55 S.Ct 352, 294 U.S. 707, 79 
L.Ed. 1242, rehearing denied 55 S. 
Ct 506, 294 U.S. 731, 79 L.Ed. 1261, 
aiid affirming, D.C., Hutson v. 
Long-Bell Lumber Co., 1 F.Supp. 
468—Johnson v. Ingersoll, C.C.A. 
IlL, 63 P.2d 86—Superior Oil Cor¬ 
poration V. Matlock, C.C.A.Okl., 47 
F.2d 993—^Henderson v. Richard- 
son Co., C.C.AW.Va, 25 P.2d 225 
— Steidie V. Reading Co., C.C.AN. 
J., 24 F.2d 299, certiorari denied 
49 S.Ct 13, 278 U.S. 609, 73 L.Ed. 
535—Cincinnati, N, O. & T, P. Ry. 
Co. V- Davis, C.C.ATenn., 293 F. 
481—Severn v. Philadelphia & R. 
Ry. Co., C.C-AJS^.J., 281 F. 784— 
Wayd V. Foulkrod, CLCA-Pa., 2S4 
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will not be considered or decided,®® nor will ques- 
tions the determination of which will not, in any 
event, affect the validity of the jndgment appealed 
from,^"* or trivial or unimportant objections or 1 


questions, not affecting- the parties’ substantial 
rig-hts.'S5 These rules have been applied to objec¬ 
tions to pleading's or assignments of error to the 
rulings of the trial court in'respect of pleadings,SS 


F. 627, affirming:, D.C., Wheeler v. 
Badenhausen Co., 260 F. 991—Ed- 
gar V. Ames, Okl., 255 F. 835, 167 ; 
C.C.A. 163—Baldwin Co. v. R. S. 
Howard Co., N.Y., 23S F. 154, 151 
C.C.A. 230, afRrming, D.C., 233 F. 
439, and certiorari denied R. S. 
Howard Co. v. Baldwin Co., 37 S.Ct. 
400, 243 U.S. 636, 61 L.Ed. 941— 
Odell V. H. Batterman Co., N.T., 223 
F. 292, 138 C.C.A. 534, reversing, D. 
C., 217 F. 305—Jackson v. Virginia 
Hot Springs Co., Va., 213 P. 969, 
130 C.C.A. 375, followed in 213 F. 
975, 130 C.C.A. 381. 

4 C.J. p 649 note 36. 

Becree w!!! "be disregarded on ap- 
peal in so far as it declares mort- 
gage void, where in that respect it 
has no relation to, or bearing on, 
actual relief accorded, no relief hav- 
ing been sought as against mortgage. 
—Zaring v. Strauss & Co., C.C.Alda- 
ho, 30 F.2d 313. 

Oae of -defendaiifs pleas need not 
be considered if the uncontroverted 
evidence sustains its other plea.— 
Sponge Exch, Bank of Tarpon Springs 

V. Commercial Credit Co., C.C.A.Fla., 
263 F. 20, certiorari denied Com¬ 
mercial Credit Co. v. Sponge Exch. 
Bank of Tarpon Springs, 40 S.Ct. 
587, 253 U.S. 496, 64 L.Ed. 1030. 

Assignmeii^s of error on cross writ, 
which are contingent and in the al- 
ternative, need not be reviewed where 
judgment for defendant, which sued 
out the cross writ, is afRrmed.—Proc¬ 
ter Coal Co. V. U. S. Pidelity & Guar- 
anty Co., Ga., 236 F. 910, 150 C.C.A. 
172. 

Authorlty to amend findin gs 

Where the parties agree that the 
trial court*s original and so-called 
supplemental findings correctly re- 
flect the facts, the reviewing court 
may consider the whole of the find¬ 
ings without passing on the trial 
court's authority to amend in the 
manner adopted.—^Hayes v. Kelley, 
C.C.AOr., 112 F.2d 897. 

Bxpiration of injunction 

That plaintifCs right to an injunc- 
tion expired pendente lite does not 
relieve court from duty of determin- 
ing substantial issues existing when 
case is argued on appeal.—Standard 
Fashion Co. v. Magrane Houston Co., 
Mass., 259 F. 793, 170 C.C.A 593, af- 
flrming 251 F. 659, 163 C.C.A. 653, 
and certiorari granted 40 S.Ct. 64, 250 
U.S. 658, 63 L.Ed. 1193, 2 Lffir.med 42 
S.Ct. 360, 258 U.S. 346, 66 L.Ed. 653. 

Srror of district court in treatlng 
evidence as conclnsive 

Where federal district court feli 
inte error in treating survey and 


patent of federal government as con- 
clusive on question whether land was 
upland or tideland, Circuit court of 
appeals was not required to review 
evidence and determine whether 
land involved was tideland.—Borax 
Consolidated v. City of Los Angeles, 
Cal., 56 S.Ct. 23, 296 U.S. 10, 80 L.Ed. 
9, affirming, C.C.A, City of Los An¬ 
geles V- Borax Consolidated, 74 F.2d 
901, reversing, D.C., 5 P.Supp. 281, 
certiorari granted Borax Consolidated 
V. City of Los Angeles, 56 S.Ct 921, 
295 U.S. 729, 79 L.Ed. 1679. rehearing 
denied 56 S.Ct .304, 296 U.S. 664, 
80 L.Ed. 473. 

83- U.S.—Powell V. Maryland Trust 
Co., C.C.A Va., 125 F.2d 260, certio¬ 
rari denied 62 S.Ct 1041, 316 U.S. 
671, 86 L.Ed. 1746, and 62 S.Ct l(j46, 
316 U.S. 671, 86 L.Ed. 1746—City 
of High Point v. Duke Power Co., 

C. C.AN.C., 120 P.2d 866, affirming, 

D. C., 34 F.Supp. 339—U. S. v. Mey- 
er, C.C.AI11., 113 F.2d 387, certio¬ 
rari denied Meyer v. U. S-, 61 S.Ct. 
174, two cases, 311 U.S. 706, 85 L. 
Bd, 459—Robinson v. Harris Trust 
& Savings Bank, C.C.A.Tex., 89 P.2d 
929, certiorari denied 58 S.Ct. 37, 
302 U.S. 716, 82 L.Ed, 553—Gideon- 
Anderson Lumber Co. v. St. Louis 
Southwestern Ry. Co., C.C.A.Mo., 88 
P.2d 232—Oxford Varnish Corpo¬ 
ration V. Ault & Wiborg Corpora¬ 
tion, C.C.AMich., 83 F.2d 764, re¬ 
hearing denied 85 F.2d 390—R. J. 
Reynolds Tobacco Co. v. Robertson, 
C.C.AN.C., 80 F.2d 966, certiorari 
denied 56 S.Ct 596, 297 U.S. 719, 
80 L.Ed. 1004—Pauley v. State of 
California, C-C.ACal., 75 F.2d 120— 
Eureka Cereal Beverage Co, v. 
Pennington, C.C.AN.J.. 66 F.2d 1005 
—May Hosiery Mills v. U. S. Dist 
Court in and for Dist of Montana, 

C. C.AMont, 64 F.2d 450, reversing, 

D. C., May Hosiery Mills v. F. & 

W. Grand 5-10-25 Cent Stores, 59 
P.2d 218—^Wynne v. Kutz, C.C.A. 
Pa., 61 P.2d 870—^Moffat Tunnel 
Improvement Dist v. Denver & S, 
L. Ry. Co., C.aAColo., 45 F.2d 715, 
modifying, D.C., Denver & S. L. 
Ry. Co. V. Moffat Tunnel Improve¬ 
ment Dist., 35 P,2d 365, and certio¬ 
rari denied Moffat Tunnel Improve¬ 
ment Dist. V. Denver & S. L. Ry. 
Co., 51 S.Ct 485, 283 U.S. 837, 75 
L.Ed. 1448—Lanahan v. Clark Car 
Co., C.C.A.Pa., 11 F.2d 820, modify¬ 
ing, D.C., Clark Car Co. of New 
Jersey v. Clark, H F.2d 814—Lou- 
isiana Agricultural Corporation v. 
Pelican Oil Refining Co., La., 256 
F. 822, 168 C.C.A. 168, certiorari 
denied 39 S.Ct 494, 250 U.S. 646, 63 
L.Ed. 1187—Baldwin Co. v. R. S. 
Howard Co., N.T., 238 F. 154, 161 
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C.C.A 230, affirming, D.C., 233 F. 
439, certiorari denied R. S. How¬ 
ard Co. V. Baldwin Co., 37 S.Ct 
400, 234 U.S. 636, 61 L.Ed. 941. 

4 C.J. p 649 note 35 [b]. 

Review of moot questions generally 
see Appeal and Error § 1455. 
Questions which “have uot yet 
arisen and probably never will arise”^ 
will not be discussed.—Murphy v. 
Kerr, C.C.A.N.M., 5 F.2d 908, 41 A. 
L.R. 1359, affirming, D.C., 296 F- 

536. 

Matters which may hecome moot 

as the proceedings go forward should 
not be determined.—Beaunit Mills v, 
Eday Fabrlc Sales Corporation, C.C.. 

AN.T., 124 P.2d 563. 

Questions held not moot 

(1) That employer had paid com- 
pensation award did not render moot 
questions as to propriety of award, 
on appeal by employer's Insurance- 
carrier.—Baltimore & Philadelphia 
Steamboat Co. v. Norton, C.C.APa.,. 
48 P.2d 57, affirming, D.C., 40 F.2d 
530, and certiorari granted 52 S.CL 
18, 284 U.S. 602, 76 L.Ed. 516, modi- 
fied on other grounds 52 S.Ct. 187, 284 

U. S. 408, 76 L.Ed. 366. 

(2) Where state railroad commis- 
sion did not grant certificate to oper¬ 
ator of interstate bus line, believing 
that federal statute had deprived' 
commission of jurisdiction, matter 
involved in temporary injunction re- 
straining interference with operator’s' 
business held not moot because inter¬ 
state commerce commission had be- 
gun to function under federal stat¬ 
ute, where intention to prevent oper- 
ation because operator had no state 
certificate persisted.—Douglass v.. 
Pan-American Bus Lines, C.C.A.Fla.^ 
81 F.2d 222. 

Transfer to equity side of court 

Where district court did not have 
jurisdiction of suit, it is not ma- 
terial to determine on appeal wheth¬ 
er it was properly transferred frora- 
law to equity side of court.—Davis 

V. McFarland, C.C.A.Tex., 15 F.2d 612,. 
certiorari denied 47 S.Ct. 457, 273 U.. 
S. 754, 71 L.Ed. 875. 

84. U.S.—Love v. Chandler, C.C.A 
Minn., 124 F.2d 785, followed in 
Blood V. Pearson, C.C.AMinn., 124 
F.2d 787. 

86. U.S.—^Atlas Beverage Co. v*.. 
Minneapolis Bfewing” Co., C.C.A^ 
Mo., 113 P.2d 672. 

86. U.S.—C. T. C. Inv. Co. v. U. S., 
C.C.AIll., 108 P.^d 3S3--New York: 
Life Ins. Co. v. Bacalis, C.C.A.Fla., 
94 P.2d 200—Setchell v. Moore, C. 
C.A-Kan., 89 F.2d 236—^American 
Smelting & Refining Co. w. River- 
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and to assignments of error to rulings admitting or 
excluding evidence or giving, granting, or refus- 
ing instructions.ss So, when not essential to a de- 
cision of the case, the court will not consider con- 
stitutional questions,^^ or the question whether the 
action or claim was barred by the statute of limi- 
tations.^^ Where a judgment is reversed on one 
ground, other grounds of reversal assigned will 
not ordinarily be passed on, as the same questions 
may not arise on a subsequent appeal*®! The court 
will avoid, except when clearly necessary, initial 
construction of local laws.®^ 

Review dependent on mode of triol in lower court. 
It has been declared in the circuit court of appeals 
that at common law, and under the Seventh Amend- 
ment to the federal Constitution, questions of law 
only are reviewable on appeal in actions at law,"^^ 
and that any question of law is reviewable in a trial 
before a court without a jury which is reviewable 


in a trial before a jury.^'^ Where a plaintiff elected 
to prosecute his remedy at law, the circuit court of 
appeals cannot review the case as though brought 

in admiralty.^5 

Where a case was submitted on an agreed state- 
ment of facts, the appellate court must look to these 
facts, and not to the pleadings, in determining 
whether the judgment rendered may stand.^® An 
agreed statement of facts on which an action at 
law is tried to the court is in the nature of a special 
verdict,^*^ and on appeal the court will consider the 
sufficiency of the statement to support the judg¬ 
ment,but only if the agreed facts contain all the 
facts essential to a judgment,^9 and not if the state¬ 
ment was of the evidentiary, as distinguished from 
the ultimate, factsA 

With respect to an appeal in an equity suit, it 
has been said that the circuit court of appeals acts 
as something more than a mere court of error.^ 


side Dairy & Stock Farm, Utah, 
236 F. 510, 149 C.C.A. 562. 

4 C.J. p 650 note 38. 

87. U.S.—Brinkley v. Fishbein, C.C. 
A.Tex., 110 F.2d 62, certiorari de- 
nied 61 S.Ct. 34, 311 U.S. 672, 85 L. 
Ed. 432—Seber v. Thomas, C.C.A. 
Okl., 108 F.2d 856—Stuyvesant Ins. 
Co. V. Sussex Fire Ins. Co., C.C.A. 
N.J., 90 F.2d 281, certiorari de- 
nied 58 S.Ct. 144, 302 U.S. 742, 82 
L.Ed. 573—Cooper v. Jewett, S.D., 

233 F. 618, 147 C.C.A. 426. 

sa U.S.—Brinkley v. Fishbein, C.C. 
A.Tex., 110 F.2d 62, certiorari de- 
nied 61 S.Ct. 34, 311 U.S. 672, 85 
L.Ed. 432—Sanders v. Schenley 
Products Co., C.C.A.N.T., 108 F.2d 
23—^Vaughan v. Kews Leader Co., 
C.C.A.Va., 105 F.2d 360—Murray v. 
Third Nat. Bank of St. Louis, Ohio, 

234 F. 481, 148 C.C.A. 247. 

:89. U.S.—Wilshire Oil Co. v. U. S., 
Cal., 55 S.Ct. 673, 295 U.S. 100, 79 
L.Ed. 1329—^McLeod v. Majors, C. 

C. A.Fla., 102 F.2d 128, reversingr, 

D. C., Majors v. McLeod, 26 F.Supp. 
206—Huston v. lowa Soap Co., C. 
C.A.Iowa, 85 F.2d 649, 108 A.L.R. 
173, reversing-, D.C., lowa Soap Co. 
V. Huston, 13 F.Supp. 517, and cer¬ 
tiorari denied lowa Soap Co. v. 
Huston, 57 S.Ct. 119, 299 U.S. 594, 
81 L.Ed. 437—Interstate Transit 
V. City of Detroit, C.C.A.Mich., 46 
F.2d 42. 

“Only when it is aTbsolntely neces¬ 
sary will . . . [courts] pass up- 

on a constitutional question. 

And this applies with &reater force 
on appeals from an interlocutory in- 
junction granted on the complaint, 
after a motion to dismiss has been 
denied and no answer tendered."— 
Allen V. Omaha Live Stock Commis- 
sion Co., aaA.Neb.. 275 F. 1. 3. 


'90. U.S.—Mitchell v. Greenough, C. 
C.A.Wash., 100 F.2d 1006, deny- 
ing rehearingr 100 F.2d 184, and 
certiorari denied 59 S.Ct. 788, 306 

U. S. 659, 83 L.Ed. 1056—Sanderson 

V. Postal Life Ins. Co. of New 
York, C.C.A.C 0 I 0 ., 72 F.2d 894. 

91. U.S.—Murray v. Third Nat. 

Bank of St. Louis, Ohio, 234 F. 481, 
148 C.C.A. 247. 

Validlty of statute; eqnitahle jnris- 
diction 

In action to enjoin enforcement of 
National Labor Relations Act and 
for declaratory judgment declaring 
act invalid, where basis of petition 
was invalidity of act and act was 
held valid by supreme court, circuit 
court of appeals will not consider is- 
sue of whether equitable jurisdiction 
exists, since order for temporary in- 
junction must be reversed on issue of 
validity.—Beman v. lowa Mfg. Co., 
C.C.AIowa, 90 F.2d 249—General Mo¬ 
tors Corporation v. Bajork, C.C.A.M 0 ., 
90 P,2d 248—Wilson & Co. v. Gates, 
C.C.A.Minn., 90 P.2d 247—Pratt v. 
Oberman Sc Co., C.C.A.Mo., 89 F.2d 
786, reversing, D.C., Oberman & Co. 
v. Pratt, 16 F.Supp- 887. 

92- U.S.—Sucesores de Perez Her- 
manos v. Costa, C.C.A.Puerto Rico, 
281 F. 439. 

93. U.S.—^New York Life Ins, Co. v. 
Doerksen, C.C.A.Kan., 75 F.2d 96. 

94. U.S.—^U. S- Fidelity & Guaranty 
Co. V. Board of Com'rs of Wood- 
son County, Kan., 145 P. 144, 76 C. 
C.A. 114. 

95^ y.S.—Puget Sound Nav. Co. v. 
Nelson, C.C.A.Wash,, 41 P.2d 356, 
certiorari denied Nelson v. Puget 
Sound Nav. Co., 51 S.Ct. 76, 282 U. 
S. 869, 75 LEd. 768. 

96. U.S.—City of South Jacksonville 
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V. Jacksonville Traction Co., C.C. 
AFla., 50 F.2d 839. 

Computation of rate of exchan^e 
On appeal in admiralty from an al- 
lowance of damages for imported 
goods based on the invoice value 
stated in francs, appellant cannot 
complain of the computation of the 
rate of exchange, where the agreed 
statement of facts stated the in¬ 
voice value in both francs and dol- 
lars.—^U. S. Willow Purniture Co. v. 
La Compagnie Generale Transatlan- 
tique, C.C.AN.Y., 271 F. 184. 

97. U.S.—Greer-Robbins Co. v. U. S., 
C.C.A.Cal., 19 F.2d 841. 

98- U.S.—Greer-Robbins Co. v. U. 
S., supra. 

99. U.S.—U. S. V. Boston & M. R. R.. 
C.C.A.Mass., 84 F.2d 365. 

1. U.S.—Johnson v. First Nat. Bank 
&, Trust Co. of Tulsa, Okl., C.C.A. 
Okl., 78 F.2d 535, affirming, D.C-, 
8 F.Supp. 788. 

Particular objects cousidered 

Pleadings, plats, photographs, cor- 
respondence, deeds, leases, and other 
exhibits in agreed statement of facts 
were “evidentiary facts*’ rather than 
“ultimate facts.”—Ocean Accident «Sb 
Guarantee Corporation v. J. L. Bran¬ 
deis & Sons. C.C.A.Neb., 75 F.2d 605. 
certiorari denied 55 S.Ct. 923, 295 U. 
S. 764, 79 L.Ed. 1706. 

2. U.S.—Roosevelt v. Missouri State 
Life Ins. Co., C.C.A.Ark., 70 F.2d 
939. 

“The ahsexioe of a leglslative man¬ 
date [with respect to the priority of 
a claim for personal injuries or death 
of a railroad employee] must not be 
treated as an absolution of our judi- 
cial responsibility in the case. The 
very nature and purpose of chancery 
jurisdiction requires that we do not 
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An appeal in an equity case brings the entire case 
before the court for review,® and every issue not 
there urged is waived;^ but the refusal of the trial 
court to pass on objections to evidence during the 
trial is not subject to review on appeal.® As far as 
an equitable plea interposed in a law action is con- 
cerned, the circuit court of appeals may review 
the case as an appeal in a case in equity;® and the 
same is true of an answer and cross petition in the 
nature of a bili of interpleader.'^ 

Wbile a referee^s report dealing entirely with 
conclusions of law has been held reviewable by the 
Circuit court of appeals,^ that court, strictiy speak- 
ing, can review oniy action of the court below, and 
not that of the referee.® Where a case was tried 
before a referee, the only questions open to the 
reviewing court are whether the conclusions of law 


are supported by the findings of fact^® ^nd whether 
the referee^s findings support the judgment en- 
tered;!^ where the referee's findings were adopted 
by the trial court the sufficiency of the facts found 
to warrant the judgment will be reviewed as though 
the findings were wholly made by the trial court. 

Where the parties and the court agreed that the 
jury should bring in a special verdict on a fact is¬ 
sue, the reviewing court may not reexamine the 
facts on that issue, but may consider the questjons 
decided by the court without the intervention of the 
jury.t^ 

Theory and grounds of decision of lower court^ 
A Circuit court of appeals is concerned, on review, 
with the correctness of the action of the court be¬ 
low, without regard to the reasons that moved the 
court,except as those reasons may throw light on 


close our eyes and conscience to 
those natural and compelling- equi- 
ties which are sufficiently broad to 
furnish the basis for a sound gov- 
erning- principle in the situation 
presented."—Reconstruction Finance 
Corporation v. Missouri-Kansas-Tex- 
as R. Co., C.C.A.Ark., 122 F.2d 326, 
335. 

3. U.S.—Baxter v. McGee, C.C.A. 
Ark., 82 F.2d 695, certiorari de- 
nied McGee v. Baxter, 56 S.Ct. 948. 
298 U.S. 680, 80 L.Bd. 1401—Sun 
Co. V. Vinton Petroleum Co., Tex., 
248 F. 623, 160 C.C.A. 523, certio¬ 
rari denied 38 S.Ct. 580, 247 U.S. 
514, 62 L.Ed. 1244—Blythe Co. v. 
Hinckley, Cal., 111 F. 827, 49 C.C.A. 
647, certiorari denied 184 U.S. 701, 
22 S.Ct. 941, 46 L.Ed. 766. 

Traaisfeg to equity side; consolida- 
tion. 

(1) Where suit was filed at law, 
but on filingr of cross complaint gren- 
eral jurisdiction in equity we^ con- 
ferred and cause transferred to 
equity, general judgment in equity is 
reviewable as in a cause presehting 
only equitable issues.—Hollands- 
worth V. William Mead Tie Co., C.C. 
A.Ky., 26 F.2d 33. 

(2) WTiere on defendants’ motion 
cause was transferred to equity 
docket without objection, and plain- 
tiff invoked power of equity to im- 
press a trust, although primary re- 
dress sought was damage for fraud, 
merits of case will, on defendants' 
appeal, be reviewed as on an equity 
appeaL—Kershaw v, Julien, C.C.A. 
Kan., 72 F.2d 528. 

(3) Appeal from decree in case 
transferred to equity side held to 
present questions of both law and 
equity for review, where jury was 
waived and case was Consolidated 
for tria! below.—KeIIy-I>empsey & 
Co. V. Century Indemnity Cb., C.C.A. 
Okl., 77 F.2d 85. 


Xiegal qnestion preseuted in. Izl- 
jtmction suit by undisputed evidence 
niay be considered on appeal from or- 
der granting preliminary injunction.— 
City of Covington, Ky., v. Cincinnati, 
^T. & C. Ry. Co., C.C.A.Ky., 71 F.2d 
117, certiorari denied Cincinnati, N. & 
C. Ry. Co. V. City of Covington, Ky., 
55 S.Ct. 142, 293 U.S. 612, 79 L.Ed. 
702,- and City of Covington v. Cincin¬ 
nati, N. & C. Ry. Co., 55 S.Ct. 142, 293 
U.S. 612, 79 L.Ed. 702. 

Suit for accouuting, discovery, and 
moiiey judgmeut held properly con¬ 
sidered on the merits as on equity 
appeal.—Quality Realty Co. v. Wa- 
bash Ry. Co., C.C.A.Mo., 50 F.2d 
1051. 

4. U.S.—Baxter v. McGee, C.C.A. 
Ark., 82 F.2d 695,' certiorari denied 
McGee v. Baxter, 56 S.Ct. 948, 298 
U.S. 680, 80 L.Ed. 1401. 

5w U.a—Unkle v. Wills, C.C.A.Okl., 
281 F. 29. 

6- U.S.—Donnelly v. Northwestern 
Life Ins. Co., C.C.A.Tex., 59 F.2d 
46, certiorari denied 53 S.Ct. 87, 287 
U.S. 638, 77 L.Ed. 553. 

7. U.S.—^Liberty Oil Co. v. Condon 
Nat. Bank, Kan., 43 S.Ct. 118, 260 
U.S. 235, 67 L.Ed. 232, reversing, 
C.C.A., 271 F. 928, certiorari dis- 
missed 42 S.Ct. 53, 257 U.S. 651, 66 
L.Ed. 417, rehearing granted 42 S. 
Ct 92, 257 U.S. 628, ,66 LuEd. 405, 
and certiorari granted 42 S.Ct. 93, 
257 U.S.. 630, 66 L.Ed. 406. 

8- U.S.—^Atlantic Life Ins. Co. v. 
Rowland, C.C.A-S.C., 22 F.2d 126. 

9^ U.S.—^Wichita Natural Gas Co. v. 

Vermilion, C.C.A.Kan., 297 F. 783. 
Master disquaUfied ^ 

Circuit court of appeals wiU not 
pass on merits of controversy wjb,ere 
district court decree was baj^e^d-,, on 
findings of special master, and master 
was disqualified to act because of in- 
te!*est in outcome.—In re Volland, C. 


C.A.I11., 69 F.2d 475, modified on oth- 
er grounds 71 P.2d 1022. 

10. U.S.—Delaware, L. & W. R. Co. 
V. Caboni, N.Y., 223 F. 631, 139 C. 
C.A. 177. 

11. U.S.—Chicago, M. & St. P. R. Co. 
V. Clark, N.Y., 20 S.Ct. 924, 178 U. 

S. 353, 44 L.Ed. 1099—City of Par- 
sons V. Fidelity & Deposit Co. of 
Maryland, C.C.A.Kan., 43 F,2d 315, 
reversing, D.C., City of Parsons v. 
Fidelity & Deposit Co., 29 F.2d 417 
—Wichita Natural Gas Co. v. Ver¬ 
milion, C.C.A.Kan., 297 F. 783—De- 
motte V. Whybrow, C.C.A.N.Y., 263 
F. 366—Grant v. National Bank of 
Auburn, D.C.N.Y,, 221 P. 1007. 

12. U.S.—Wichita Natural Gas Co. 
V. Vermilion, C.C.A.Kan., 297 F. 
783—Philadelphia Casualty Co. v. 
Fechheimer, Ohio, 220 P. 401, 136 
C.C.A. 25, Ann.Cas.l917D 64—Tier- 
nan v. Chicago Life Ins. Co., Kan., 
214 P. 238, 131 C.C.A. 284. 

13. U.S.—^Arkansas Natural Gas 

Corporation v. Sartor, C.C.A.La., 98 
F.2d 527, certiorari denied 59 S.Ct. 
243, 305 U.S. 649, 83 L.Ed. 420, re- 
hearing denied 59 S.Ct. 250, 305 U. 
S. 675, 83 L.Ed. 437, mandate con- 
formed to, D.C., Sartor v. Arkansas. 
Natural Gas Co., 29 P.Supp. 966, 
reversed on other grounds, C.C.A., 
Sartor v. Arkansas Natural Gas 
Corporation, 111 F.2d 772. 

14. U.S.—In re Eastem Palliament 
Corporation, CC.A.N.y', 67 F.2d 
871—-Massachusetts Bonding & In¬ 
surance Co. V. Holman, C.C.A.Or., 
62 F.2d 902—Lewis v. Ingram, C. 
C.A.OkL, 57 PJ2d 468, certiorari de¬ 
nied 53 S.Ct. 16, 287 U.S. 614, 77 
L.Ed. 533—City of Newark V. Mills, 

C. C.A.N.J., 35 P-3d 110, affirming, 

D. G., Petition bf Mills, 29 P.2d 207, 
and certiorari denied City of New¬ 
ark V. Mills, 50 S.Ct. 237^ 281 U.S. 
722, 74* L.Ed. 1140—Abernathy v. 
State of Oklahoma ex r61. Goaf, C. 
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the question to be decided.^^ So it will affirm the 
judgment, order, or decree appealed from if it is 
sustainable on any legal ground or tbeory apparent 
on the record,^^ even though such ground or theory 
differs from that which was assigned by the trial 
court, or which prompted its ruling or action.1'7 


If the decision, conclusion, or resuit is correct, it is 
immaterial what grounds it was placed on or what 
reasons were assigned therefor,^^ or whether such 
grounds or reasons are sound, correct, erroneous, or 
insufficient,!^ or erroneously stated;^^ where a rul¬ 
ing, order, judgment, or decree is proper and cor- 


C. A.Okl., 31 p.2d 547, certiorari de- 
nied 50 S.Ct. 81. 280 U.S. 599, 74 
li.Ed. 645—U. S. V. Heinrich, C.C. 
A-Mont., 16 F.2d 112, affirming, 

D. C., 12 F.2d 938—Clinton Mining 
^ Mineral Co. v. Cochran, Pa., 247 
F. 449, 159 C.C.A. 503—Gideon v. 
Hinds, N.Y., 238 F. 140, 151 C.C. 
A. 216—Fourth Nat. Bank v. Wil- 
]ingham, Ga., 213 F. 219, 129 C.C.A. 
563. 

15. U.S.—U. S. V. Porter Fuel Co., 
Colo., 247 F. 769, 159 C.C.A. 627. 

16 . U.S.—Cold Metal Process Co. v. 
McLouth Steel Corporation, C.C. 
A.Mich., 126 F.2d 185—Reinstine v. 
Rosenfield, C.C.A.Ill., 111 F.2d 892 
—Parrott Estate Co. v. McLaugh- 
lin, C.C.A.Cal., 89 F.2d 188, af¬ 
firming, D.C., 12 P.Supp. 23—In re 
Schwartz, C.C.A.N.Y.. 89 P.2d 172, 
affirming, D.C., 16 F.Supp. 993— 
Holyoke Water Power Co. v. Amer¬ 
ican Writing Paper Co., C.C.A. 
Mass., 83 F.2d 398, affirming, D.C., 
In re American Writing Paper 
Co., 11 F.Supp. 518, and certiorari 
granted Holyoke Water Power Co. 
V, American Writing Paper Co., 57 
S.Ct. 24, 299 U.S. 526, 81 L.Ed. 
387, affirmed 57 S.Ct. 485, 300 U.S. 
324, 81 L.Ed. 678—Massachusetts 
Bonding & Insurance Co. v. Hol- 
man, C.C.A.Or., 62 F.2d 902—Park 
Lane Dresses v. Houghton & Dut- 
ton Co., C.C.A.Mass., 54 F.2d 33— 
Corker v. Soper, C.C.A.Ga., 53 F.2d 
190, certiorari denied Corker v. 
Howard, 52 S.Ct. 313, 285 U.S. 540, 
76 L.Ed. 933—Mills Novelty Co. v. 
Monarch Tool & Mfg. Co., C.C.A. 
Ghio, 49 P.2d 28, certiorari denied 
Monarch Tool & Mfg. Co. v. Miller 
Novelty Co., 52 S.Ct. 37, 284 U.S. 
662, 76 L.Ed. 561—In re Pacat Fi- 
nance Corporation, C.C.A.N.Y., 27 
F.2d 810, affirming, D.C., 295 F. 
394—Higgins v. White, D.C.Mass., 
31 F.Supp. 796, conforming to 
mandate, C.C.A., 93 F.2d 357, re- 
versing, D.C., 18 F.Supp. 986. 

JLppeal for failure to dismiss on ad- 
ditlonal grounds 

Def^ndants, as against whom bili 
was dismissed, cannot appeal from 
such decree on ground that it should 
have been based on additional 
grounds, as it will be affirmed if 
sustainable on any ground appearing 
in record.—^Aberly v. Craven County, 
N. a, C.C.A.N.C-, 70 F.2d 52. 
'Bejection of coimterclaim 

Where record fails to show that 
counterciaim asserted was estab- 
lished by evidein.de, decree should not 


be reversed because counterclaim was 
rejected on improper ground.—Brown 
V. Lane Cotton Mills Co., C.C.A.Ga., 
28 P.2d 911, affirming, D.C., Lane Cot¬ 
ton Mills Co. V. Brown, 28 F.2d 910, 
and certiorari denied Brown v. Lane 
Cotton Mills Co., 49 S.Ct. 251, 279 U. 
S. 837. 73 L.Ed. 984. 

Merely technical snpport 

Where a technical basis, capable at 
worst of being easily obviated at 
trial and actually of no real sub- 
stance, is brought forward as an aft- 
erthought to support a controlling 
ruling made on unsustainable 
grounds, the ruling need not be sus- 
tained.—^Ulm v. Moore-McCormack 
Lines. C.C.A.N.Y., 117 F.2d 222. deny- 
ing rehearing 115 P.2d 492, certio¬ 
rari denied 61 S.Ct. 941, 313 U.S. 
567, 85 L.Ed. 1525. 

17. U.S.—Pevely Bairy Co. v. Bor- 
den Printing Co., C.C.A.Cal., 123 F. 
2d 17—L. McBrine Co. v. Silverman, 
C.C.A.Cal., 121 F.2d 181—Kishan 
Singh V. Carr, C.C.A.Cal., 88 F.2d 
672—^Knotts v. First Carolinas 
Joint Stock Land Bank of Colum- 
bia, C.C.A.S.C., 86 F.2d 551, cer¬ 
tiorari denied 57 S.Ct. 436, 300 U.S. 
600. 81 L.Ed. 869—Childers v. 

Commissioner of Internal Revenue, 
C.C.ACaL, 80 F.2d 27—Commission¬ 
er of Internal Revenue v. Bryson, 
C.C.A., 79 F.2d 397—Yangtsze 

Rapid S. S. Co., Federal Inc., U. S. 
A., V. Deutsch-Asiatische Bank, C. 
C.A.China, 59 F.2d 8—^Wineinger v. 
Union Pac. R. Co., C.C.A.Neb., 276 
F. 65. 

“The appellee may urge, or the 
appellate court sua sponte may con- 
sider any theory, argument or rea- 
son in support of a decision of a 
lower tribunal regardless of whether 
it applied that theory.''—Cold Metal 
Process Co. v. McLouth Steel Corpo¬ 
ration, C.C.A.Mich., 126 P.2d 185, 189. 

To avoid an erroneous decision, the 
court will place its decision on a 
ground not urged in the court be- 
low.—Smith Engineering Co. v, Rice, 
aC.A.Mont, 102 F.2d 492, certiorari 
denied Rice v. Smith Engineering Co., 
59 SvCt. 1034, two cases, 307 U.S. 637. 
83 L.Ed. 1519, rehearing denied 6Q S. 
Ct 68, two cases, 308 U.S. 632, 84 L, 
Ed. 527. 

G-rounds rejected below 

“The reasoning of the District 
Court is not binding upon us. We 
may support the decree upon grounds 
which the court below rejected,."— 
I Lanova Corporation v. National Sup- 


ply Co., aC.APa., 116 F.2d 235, 239, 
affirming, D.C., 30 F.Supp. 742 and 
rehearing denied, C.C.A., 116 P.2d 
934. 

JTurisdiction or merits 

“The court below dismissed the 
suit on the merits. While we are of 
the opinion that the dismissal should 
have been on jurisdictional grounds, 
it is well settled that an affirma.ice 
need not be based on the same 
grounds as those which influenced 
the trial court."—Montgomery v. Gil- 
bert, C.C.A.Mont., 77 F.2d 39, 45. 

18. U.S.—U. S. ex rei. Johnson v. 
Morley Const. Co., C.C.A.N.Y., 98 
P.2d 781, modifying, D.C., 17 F. 
Supp. 378, and certiorari denied 
Maryland Casualty Co. v. U. S- for 
Use and Benefit of Harrington, 59 
S.Ct. 244, 305 U.S. 651, 83 L.Ed. 
421—Crossett Lumber Co. v. U. 
S., C.C.AArk., 87 F.2d 930, 109 
A.L.R. 1348—Blythe Co. v. Hinck- 
ley, Cal., 111 P. 827, 49 C.C.A. 647, 
certiorari denied 184 U.S. 701, 22 
S.Ct. 941, 46 L.Ed. 766. 

19. U.S.—American Eagle Pire Ins. 
Co. V. Gayle, C.C.A.Ky., 108 P.2<i 
116, certiorari denied 60 S.Ct. 809, 
309 U.S. 686, 84 L.Ed. 1029—Cen- 
tury Distilling Co. v. Continental 
Distilling Co., C.C.A.Pa., 106 P.2d 
486, certiorari denied Century Dis¬ 
tilling Co. V. Continental Distilling 
Corporation, 60 S.Ct. 581, 309 U.S. 
662, 84 L.Ed. 1010—Brace v. Gau- 
ger-Korsmo Const. Co., C.C.AArk., 
36 F.2d 661, certiorari denied 50 
S.Ct. 333, 281 U.S. 738, 74 L.Ed. 
1153—^Abernathy v. State of Okla- 
homa ex rei. Goar, C.C.A.OkL, 31 P. 
2d 547, certiorari denied 50 S.Ct. 
81, 280 U.S. 599, 74 L.Ed. 645— 
Norfolk & W. Ry. Co. v. Norton 
Iron Works, C.C.A.Ky., 279 P. 32— 
Blythe Co. v. Hinckley, CaL, 111 P. 
827, 49 C.C.A 647, certiorari denied 
184 U.S. 701, 22 S.Ct. 941, 46 L. 
Ed. 766. 

Reasoning embodled in fiudings 

Where appeal brought up entire 
record and ali evidence, incorrect 
reasoning of the lower court, al- 
though embodied in findings and con- 
clusions, is of no controlling concern 
if judgment was correct and, under 
evidence, was justified by issues 
raised by pleadings.—McCluer v. 
Heim-Overly Realty Co., C.C.A.MO., 

! 71 F.2d 100- 

20. U.S. — Gideon v. Hinds, N.Y., 238 
i F, 140, 151 C-C-A. 216. 
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rect on any ground or theory manifested by the 
record, it will not be disturbed, interfered with, or 
reversed because the trial court based its decision 
or conclusion on an insufHcient, unfounded, un- 
sound, or erroneous ground, reason, or theory.^^ 
The opinion of the trial court, or the reasoning 
therein, is not the subject of exception or assign- 
ment of error, since the opinion may be wrong and 
the ruling or judgment nevertheless right.^^ 

However, a circuit court of appeals must adhere 
to the theory on which the case was tried in the 
lower court and it will not go beyond the record 
and consider questions, or affirm on grounds or the¬ 
ories, which are without the pleadings, evidence, 
findings, or issues which were tried and submit- 
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ted to the jury or passed on by the court.^^ 

In reviewing a ruling on a demurrer, a circuit 
court of appeals is not limited to the ground of the 
demurrer on which the lower court placed its deci¬ 
sion, but may consider the other grounds of the 
demurrer an order or decree sustaining a demur¬ 
rer will be affirmed if any one ground of demurrer 
is well taken.-^ A correct ruling on a demurrer 
will be upheld even though based on an erroneous 
reason and a final decree in favor of defendant 
is not to be reversed because based on a wrong 
ground, where his demurrer was improperly over- 
ruled.-S 

In reviewing a Judgment of dismissal or nonsuit, 


FEDEBAL COURTS 


21. U.S.—In re Ko-Ed Tavern, C.C. 

129 F.2d 806~-XJtah Copper 
Oo. V. Ttailroad Retirement Board, 

C. C.AColo., 129 P.2d 358, affirmin^, 

D. C., 41 P.Supp. 763—Paine & Wil¬ 

liams Co. V. Baldwin Rubber Co., 
C.C.A.Mich., 113 F.2d 840, affirm- 
ing-, D.C., Paine & Williams v. Bald¬ 
win Rubber Co., 23 F.Supp. 485— 
City of Vero Beach v. Rittenoure 
Inv. Co., C.C.A.Kan., 113 F.2d 269, 
certiorari denied 61 S.Ct. 316, 311 

U.S. 710, 85 L.Ed. 461—North 

American Accident Ins. Co. v. 
Tebbs, C.C.A.Utah, 107 F.2d 853, 
certiorari denied 60 S.Ct. 717, 309 

U. S. 678, 84 L.Ed. 1022—Ohio Cas- 
ualty Ins. Co. v. Marr, C.C.A.Okl., 
98 P.2d 973, afRrming, D.C., 21 F. 
Supp. 217, and certiorari denied 
59 S.Ct. 245, 305 U.S. 652, 83 L.Ed. 
422, rehearing denied 59 S.Ct. 
251, 305 U.S. 675, 83 L.Ed. 437— 
In re Jayrose Millinery Co., C.C.A. 
N.T., 93 F.2d 471, modifying, D.C., 
19 P.Supp. 1013—Spann v. Com- 
mercial Standard Ins. Co. of Lal¬ 
las, Tex., C.C.AArk., 82 F.2d 593 
—Searfoss v. Lehigh Valley R. Co., 
C.C.A.N.Y., 76 P.2d 762—Park Lane 
Dresses v. Houghton & Dutton Co., 
C.C.A.Mass., 54 P.2d 33—City of 
St. Paul V. Certain Lands in City 
of St. Paul, Minn., C.C.A.Minn., 48 
F.2d 805—R. K. Le Blond Mach. 
Tool Co. V. Wickes Bros., D.C. 
Mich., 23 F.Supp. 371—Ramsay v. 
CrevHn, Colo., 254 F. 813, 166 C.C. 
A. 259 — Bush V. Branson, Ark., 248 
F. 377, 160 C.C.A. 387, reversed on 
other grounds Branson v. Bush, 
40 S.Ct. 113, 251 U.S. 182, 64 L.Ed. 
215—Linde Air Products Co. v. 
Morse Dry Dock & Repair Co., N. 
T., 246 P. 834, 159 C.C.A. 136, af- 
firming, D.C., 239 F. 909—Bunday 

V. Huntington, S.D., 224 P. 847, 
140 C.C.A. 415—Clark v. Belt, S.D., 
223 P. 573, 138 C.C.A. 1—U, S. v. 
Norris, Okl., 222 F. 14, 137 C.C.A 
552—Von Baumbach v. Sargent 
Land Co., Minn., 219 F. 31, 134 C.C. 
A. 649, aiRrming, D.C., Sargent) 


Land Co. v. Von Baumbach, 207 
P. 423, and reversed on other 
grounds 37 S.Ct. 201, 242 U.S. 
503, 61 L.Ed. 460—Fourth Nat. 

Bank v. Willingham, Ga., 213 F- 
219, 129 C.C.A. 563. 

4 C.J. p 663 note 92. 

A ml i n g exclxLding evidence will be 
upheld where the evidence was prop- 
erly excluded, although the reason 
assigned by the court was erroneous 
or incomplete.—Stolte v. Larkin, C.C. 
A.Minn., 110 F.2d 226—Kalloch v. 
Hoagland, Tenn., 239 F. 252, 152 C.C. 
A. 240. 

22. U.S.—E. R. Squibb & Sons v. 
Mallinckrodt Chemical Works, C.C. 
AMo., 69 F.2d 685, affirming, D.C., 
Mallinckrodt Chemical Works v. E. 
R. Squibb & Sons, 6 P.Supp. 173, 
and motion denied E. R Squibb & 
Sons V. Mallinckrodt Chemical 
Works, 55 S.Ct. 121, certiorari de¬ 
nied 55 S.Ct. 916, 295 U.S. 759, 79 
L.Ed. 1701—U. S. V. Heinrich, C.C. 
A.Mont., 16 F.2d 112, affirming, D. 
a, 12 F.2d 938—U. S. Pidelity & 
Guaranty Co. v. Vicars, C.C.A.Ha- 
waii, 10 F,2d 474—StofPregen v. 
Moore, C.C.A.Mo., 271 P. 680, af¬ 
firming, D.C., 264 F. 232—^Nowata 
County Gas Co. v. Henry Oil Co., 
C.C.A.Okl., 269 F. 742—U. S. v. 
Porter Fuel Co., Colo., 247 F. 769, 
159 C.C.A. 627—Smart v. Wright, 
Minn., 227 P. 84, 141 C.C.A 632. 

“It is what the trial court does, 
not its reasons therefor, which must 
form the basis of an assignment of 
error.”—Mason v. U. S., lowa, 219 P. 
547, 548, 135 C.C.A 315, affirming, 
D.C., U. S- V. Mason, 211 P. 233. 

Rnle applies to asserted errors of 
Law, as well as to those of fact, ap- 
pearing in an opinion of a court.— 
Stoody Co. V. Mills Aloys, C.C.A.Cal., 
67 F.2d 807, certiorari denied 54 S. 
Ct. 718, 292 U.S. 637, 78 L.Ed. 1489. 
Basis of disxoissal 
Where trial court found on is¬ 
sues joined that it had no jurisdic- 
tion, and ordered petition dismissed, 
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decree should be dealt with as dis- 
missing petition for want of juris- 
diction, and not for want of equity, 
regardless of court's opinion.—Trip- 
plehorn v. Cambron, Ohio, 250 P- 605, 
162 C.C.A 621. 

23. U.S.—Valley Shoe Corporation v. 
Stout, C.C.AMo., 98 F.2d 514— 
Barnsdall Refining Corporation v. 
Cushman-Wilson Oil Co., C.C.A 
lowa, 97 F.2d 481—Dickinson v. 
Scruggs, Tenn., 242 F. 900, 155 C. 
C.A 488. 

24. U.S.—^Arthur C. Harvey Co. v. 
Malley, Mass., 53 S.Ct. 426, 288 

U. S. 415, 77 L.Ed. 866, affirming, 
C.C.A, 60 P.2d 97, affirming, D.C., 
52 P.2d 885, motion denied, C.C.A., 
61 F.2d 365, and certiorari grant- 
ed 53 S.Ct. 314, 287 U.S. 596, 77 L. 
Ed. 519, motion denied 53 S.Ct. 
656, 289 U.S. 704, 77 L.Ed. 461— 
Charles A Hinsch & Co. v. Rowan 
County, C.C.AKy., 126 P.2d 189— 
Grand Trunk Western R. Co. v. H. 

W. Nelson Co., C.C.A.Mich., 116 F. 
2d 823, rehearing denied 118 P.2d 
252—Rohrback v. Mutual Life Ins. 
Co. of New York, C.C.A.Mo., 82 P. 
2d 291. 

Where plaintiff obtained fuU relief 

in the trial court, he cannot, on ap- 
peal, insist that the relief should 
have been based on a different 
ground.—P. E. Sharpless Co. v. Wil- 
liam A. Lawrence & Son, Pa., 208 F. 
886, 126 C.C.A. 46, affirming, D.C., 203 
F. 762. 

25. U.S.—Johnson v. American-Ha- 
waiian S. S. Co., C.C.ACaL, 98 P.2d 
847. 

26. U.S.—Posey v. Tennessee Valley 
Authority, C.C.AAla., 93 F.2d 726. 

27. U.S.—Chicago Title & Trust Co. 

V. Newman, 111., 187 P. 573 , 109 C. 
C.A 263. 

28. U.S.—U. S. V. Norris, Okl., 222: 
F. 14, 137 C.CA 552. 
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the court may affirm the judgment if it is correct on 
any legal ground, regardless of whether a correct 
reason was assigned in the court below.^,^- To aus- 
tain a judgment of dismissal, appellee may rely on 
any of the grounds relied on by him below,^® espe- 
cially where the dismissal was general, without 
specification of reason and the reviewing court 
is not limited to a consideration of the specific rea¬ 
son given by the court below for its judgment.^^ 
A directed verdict or the judgment based thereon 
will be sustained where such direction was proper 
for any reason, regardless of the lower courds rea¬ 
son or the correctness thereof;33 grounds in sup- 
port of a motion for directed verdict may be prop- 
erly urged in the appellate court even though not 


passed upon by the trial court.^^ 

Until it is set aside in some lawful manner, a rul- 
ing which was not objected or excepted to, or ap- 
pealed ’ f^rom, is binding and conclusive on a Circuit 
court of appeais as the law of the case concerning 
the matter to which it is directed.'^^ So, whether 
correct or erroneous, instructions which have not 
been properly challenged by objection, exception, 
assignment of error, or otherwise must be accept- 
ed by a Circuit court of appeais as the law of the 
case concerning the matters with which they pur- 
port to deal; they are not open to review, and er¬ 
ror therein is not ground for reversal.^® 

Review dependent on nature of decision appealed 


29. U.S.—Rectangle Ranche Co. v. 
Board of Oom’rs for Buras Levee 
Dist, C.C.A.La., 96 P.2d 825—West¬ 
ern Casualty & Surety Co. v. Bev- 
erforden, C-C.A.Mo., 93 P.2d 166, re- 
versing, D.C., 17 P.Supp. 928—San- 
derson v. Postal Life Ins. Co. of 
New York, C.C.A.C 0 I 0 ., 72 P.2d 894 
—Beers v. Equitable Trust Co. of 
New York. C.C.A.Colo., 286 F. 883— 
Clinton Mining & Mineral Co. v. 
Cochran, Pa., 247 P. 449, 159 C.C. 
A. 503—American Tube Works v. 
Bridgewater Iron Co., Mass., 132 P. 
16, 65 C.C.A. 636. 

Interlocutory orders granting 
plaintiiPs motions to strike out de¬ 
fenses and impliedly recognizing the 
complaint as good on its face are 
not binding on the appellate court on 
appeal from a judgment dismissing’ 
the complaint.—^Heydemann v. West- 
inghouse Electric Mfg. Co., C.C.A.N. 
Y., 80 P.2d 837. 

sa U.S.—U. S. V. Board of Com’rs 
of Osage County, Okl., 254 F. 570, 
166 C.C.A. 128, reversed on other 
grounds 40 S.Ct. 100, 251 U.S. 128, 
64 L.Ed. 184. 

31. U.S.—Brown v. Denver Omnibus 
& Cab Co„ Colo., 254 F. 560, 166 
C.C.A. 118. 

32. U.S.—Dowd V. United Mine 
Workers of America, Ark., 235 P. 1, 
148 C.C.A. 495, certiorari denied 
United Mine Workers of America v. 
Dowd, 37 S.Ct. 246, 242 U.S. 653, 
81 L.Ed. 547. 

33* U.S.—Brownell v. Tide Water 
Associated Oil Co., C.C.A.N.H., 121 
P.2d 239—Automobile Underwriters 
of Des Moines, lowa v. Bloemer, C. 
C.A.Neb., 94 F.2d 474—Smith v. 
S. S. Kresge Co., C.C.A.M 0 ., 79 F. 
2d 361—Wheeler v. Pidelity & De- 
posit Co. of Maryland, C.C.A.Iowa, 
63 P.2d 562—Wise v. U. S., aC.A. 
Tex., 63 P.2d 307. 

4 C.J. p 662 note 88, p 665 note 4. 

However, it has been held that 
‘‘when a verdict is directed on Lim¬ 
ited, but untenable, grounds, it may 


■ not be sustained on other grounds, 
unless it is ciear beyond doubt that 
the new grounds could not have been 
obviated, if they had been called to 
the attention of the defeated party 
and he had been given an opportuni- 
ty to meet them by evidence and ar- 
gument.”—Thorn v. Browne, Ark., 
257 P. 519, 528. 168 C.C.A. 469, cer¬ 
tiorari denied Browne v. Thorn, 39 
S.Ct. 494, 250 U.S. 645, 63 L.Ed. 1187. 

34. U.S.—Mosby v. Manhattan Oil 
Co., C.C.A.MO., 52 P.2d 364, 77 A,L. 
R. 1099, certiorari denied Manhat¬ 
tan Oil Co. V. Mosby, 52 S.Ct. 131, 
284 U.S. 677, 76 LuEd. 572. 

35. U.S.—Chlupsa v. Posvic, C.C.A. 
111., 113 F.2d 375—Nielson v. Utah 
Const Co., C.C.A.Idaho, 104 P.2d 
887—Golden West Brewing Co. v. 
Milonas & Sons, C.C.A.Cal., 104 P. 
2d 880. 

Transfer of case to law side 

Where no exception was taken to, 
or appeal taken from, order transfer- 
ring case to law side of court on 
certain condition, the order was the 
law of the case.—Nielson v. Utah 
Const. Co., C.C.A.Idaho, 104 F.2d 887. 
Oanse of action not disclosed 

Law of the case held established, 
as against defendant-appellant's con- 
tention, “unless it clearly appears ! 
that the record wholly fails to dis- 
close a cause of action.”—Yelloway, 
Inc., V. Hawkins, C.C.A.M 0 ., 38 P.2d 
731, 738. 

Jiidge’s decision overmling excep- 
tions to petition held law of the case. 
—Doma Fruit Co. v. International 
Nav. Co., C.C.A.N.Y., 11 P.2d 124, 
certiorari denied Atchison, T. & S. P. 
R Co. V. Doma Fruit Co., 46 S.Ct. 
471, 270 U.S. 662, 663, 70 L.Ed. 787. 

36. U.S.—Smails v. 0’Malley, C.C.A. 
Neb.. 127 F.2d 410—National Sure¬ 
ty Corporation v. City of Excelsior 
Springs, Mo.^ ex i^el. and to Use of 
Schwarzenbach, C.C.A.M 0 ;, 123 P.2d 
573—^tna Life Ins. Co. v. McAdoo, 
C.C.A.Ark., 115 F.2d 369—Guardian 
Life Ins. Co. of America v. Kiss- 
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ner, C.C.A.Mo., 111 P.2d 532—Kurn 
V. Stanfield, C-C.A.M 0 ., 111 F.2d 

469—F. W. Woolworth Co. v. Car- 
riker, C.C.A.Mo., 107 F.2d 689— 
Grant Storage Battery Co. v. De 
Lay, C. C.A.Neb., 87 P.2d 726— 
Ocean Accident & Guarantee Cor¬ 
poration V. Moore, C.C.A.Mo., 85 F- 
2d 369, certiorari denied Moore v. 
Ocean Accident & Guarantee Cor¬ 
poration. 57 S.Ct. 235, 299 U.S. 609, 
81 L.Ed. 449—U. S. v. Hossmann, 
C.C.A.MO., 84 F.2d 808—New York 
Life-Ins. Co. v. Stone, C.C.A.Mass., 
80 F.2d 614—Garrett Const. Co. v. 
Aldridge, C.C.A.Ark., 73 F.2d 814— 
Paf Mfg. Co. V. R. L. Polk Co. of 
Missouri, C.C.A.Mo., 72 P.2d 33— 
U. S. V. Nickle, C.C.A.Mo., 70 F.2d 
873—Pricke v. General Accident, 
Pire & Life Assur. Corporation, C. 
C.A.Mo., 59 F.2d 563, certiorari de- 
nied 53 S.Ct. 221, 287 U.S. 662, 77 
L.Ed. 571—^tna Casualty & Surety 
Co. V. Reliable Auto Tire Co., C.C. 
A.Mo., 58 P.2d 100—Erlanger Tre- 
mont Theatre Corporation v. Ells- 
more, C.C.A.Mass., 56 P.2d 809, cer¬ 
tiorari denied 52 S.Ct. 646, 286 U. 
S. 564, 76 L.Ed. 1296—Skaggs Safe¬ 
way Stores V. Dunkle, C.C.A.Neb., 
49 F.2d 169, certiorari denied 52 
S.Ct. 9, 284 U.S. 622, 76 L.Ed. 531 
—Pidelity & Casualty Co. of New 
York V. Niemann, C.C.A.Mo., 47 P. 
2d 1056—Hard & Rand v. Biston 
Coffee Co., C.C.A.M 0 ., 41 P.2d 625 
—Puller V. Schuh-Mason Lumber 
Co., C.C.A.M 0 ., 6 P.2d 531—Silver- 
man v. Bermuda & West Indies S. 
S. Co., D.C.N.Y., 12 P.Supp. 164— 
American Locomotive Co. v. Har- 
ris, R.I., 239 F. 234, 152 C.C.A. 222. 

In considexing the snfflciency of 
the evidence, the instructions as giv¬ 
en will be accepted as the law gov- 
erning tjie case.’—^National Surety 
Corporation v. City of Excelsior 
Springs, Mo., ex rei. and to Use of 
Schwartzenbach, C.C.A.Mo., 123 P.2d 
573—F. W. Woolworth Co. v. Carri- 
ker, C.C.A.MO., 107 F.2d 689—Security 
Life Ins. Co. of America v. Brim- 
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from. On exception to each of the findings of fact, 
concltisions of law, and the judgment as a whole, 
the only review question open is whether the plead- 
ings and the facts found support the judgment.^’^ 
In case of appeal from part only of a judgment, or- 
der, or decree, the part not appealed from is not 
before the appellate court for review similarly, 
an appeal from one of several judgments, orders, 
or decrees does not authorize the review of any oth- 


er judgment, order, or decree.'^® 

On appeal from an order granting or refusing a 
preliminary or interlocutory injunction, the review 
is restricted to the propriety of the order and the 
existence of apparently reasonable grounds there- 
for; the Circuit court of appeais will not ordinarily 
review or determine the merits of the case,^^ ex- 
cept as far as may be necessary in order to deter- 


mer, C.C.A.Mo., 36 F.2d 176, certiorari 
denied 50 S.Ct. 350, 281 U.S. 744, 74 
L.Ed. 1157. 

AlJsence of cTiaTlenge in circnit court 
of appeais 

Where plaiHtiff made no exceptions 
to charge, and defendant made sev¬ 
eral exceptions to charge but did not 
challenge the charge before Circuit 
court of appeais on his appeal from 
judgment on verdict for plaintiff, the 
effect was the same as though no ex¬ 
ceptions had been taken to the 
charge, and hence the charge was 
the law of the case for purposes of 
appeal.—P. W. Woolworth Co. v. Car- 
riker, C.C.A.Mo., 107 F.2d 689. 

37. U.S.—State Bank of New York 
V. Henderson County, Ky., C.C.A. 
Ky., 35 F.2d 85&, certiorari denied 
Henderson County, State of Ken- 
tucky, V. State Bank of New York, 
50 S.Ct 245, 281 U.S. 728, 74 L.Ed. 
1144, 1145. 

Absence of formal reg.uest for re- 
mand. 

Where the exceptions and assigm- 
ments of error duly raise the ques- 
tions, not only whether the findings 
of fact support the judgment, but 
also whether the lower court erred 
in not mairing further findings of 
fact as requested, a failure formally 
to ask the appellate court to remand 
the case for such further findings, 
supported by the evidence, as are 
necessary to a proper disposition 
of the case does not restrict the ap¬ 
pellate court to a review of the find¬ 
ings actually made.—Eldredge v. U. 
S.. C.C.A.Mich., 31 P.2d 924. 

Breach of contract 

On an appeal from an adverse 
judgment in a suit for damages for 
breach of contract, matters that 
would be involved in a suit for an 
accounting between the parties are 
not before the court.—Schmitt v. 
Continental-Diamond Fibre Co., C.C. 
A.Ill., 116 F.2d 779. 

38. U.S.—Steem-Electric Corporation 
V. Herzfeld-Phillipson Co., C.C.A. 
Wis., 118 P.2d 122, affirming, D.C., 
29 F.Supp. 1011—Columbian Nat. 
Life Ihs. Co. v. Foulke, C.C.A.Mo., 
89 F.2d 261, reversing, D.C., 13 P. 
Supp. 350—Greif Bros. Cooperage 
Co. V. Mullinix, C.C.A.A.rk., 264 P. 
391—Nashua & L. R. Cofp. v. Bos¬ 
ton & l 1 R. Corp., Mass., 61 F. 237, 
9 C.C.A. 468. 


39. U.S.—Tennessee Valley Author- 
ity V. Tennessee Electric Power 
Co., C.C.A.Tenn., 90 P.2d 885, cer¬ 
tiorari denied 57 S.Ct. 945, 301 

U. S. 710, 81 L.Ed. 1363—Thompson 

V. Terminal Shares, C.C.A.Mo., 89 
P.2d 652, reversing, D.C., 14 P. 
Supp. 459, and certiorari denied 
Guaranty Trust Co. of New York 
V. Thompson, 58 S.Ct. 121, 302 U. 
S. 735, 82 L.Ed. 568. 

Where two actlons are Consolidated 
for trial, but separate judgments are 
entered, a niling applicable in one 
case only cannot be assigned as er¬ 
ror in proceedings for review of the 
other judgment.—Public Service Ry. 
Co. V. McMahon, C.C.A.N.J., 273 P. 
679. 

40- U.S.—^Weiner v. National Tinsel 
Mfg. Co., C.C.A.Wis., 123 F.2d 96, 
afllrming, D.C., 35 F.Supp. 771— 
Cone V. Roric^ C.C.A.Fla., 112 F. 
2d 894—City of Sumter v. Spur 
Distributlng Co., C.C.A.S.C., 110 F. 
2d 649—Spring v. Ohio Oil Co., C. 
C.A.Tex., 108 F.2d 560—Sheldon v. 
Moredall Realty Corporation, C.C.A. 
N.Y., 95 F.2d 48, modifying, D.C., 
22 F.Supp. 91—Lea v. Vasco Prod¬ 
ucts, C.C.A.Fla-, 81 P,2d 1011— 
Douglass v. Pan-American Bus 
Lines, C.C.A.Fla., 81 F.2d 222—Ed- 
enborn v. Wigton, C.G.A.La., 74 P. 
2d 374, certiorari denied North¬ 
western Trust Co. of Chicago, 111. 
V. Edenborn. 55 S.Ct. 546, 294 U. 
S. 719, 79 L.Ed. 1252—Edenborn v. 
Mann, C.C.A.La., 74 F.2d 374, cer¬ 
tiorari denied Mann v. Edenborn, 
55 S.Ct. 546, 294 U.S. 719, 79 L.Ed. 
1252—Butler v. D. A. Schulte, Inc., 
C.C.A.Ala., 67 F.2d 632—Fidler v. 
Roberts, C.C.A.I11., 4l F.2d 305— 
Nashua Mfg. Co. v. Berenzweig, C. 
C.A.m., 39 F.2d 896—Equitable j 

Trust Co. of New York v. Penney, 
C.C.A.Ind., 24 F.2d 169—City of 
Council Bluffs v. Omaha & C. B. St. 
Ry. Co., C.C.A.Iowa, 9 F.2d 246— 
Gasaway v. Borderland Coal Corpo¬ 
ration, C.C.A.Ind., 278 P. 56, modi¬ 
fying, D.C., Borderland Coal Corpo¬ 
ration V. International Organiza- 
tion of United Mine Workers of 
America 275 P. 871. 

25 C.J. Pi 969 note 9—4 CJ., p 687 
note 54, * 

'"‘The question is not . . . 

whether we [Circuit court of' ap-; 
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peals] should have made the order,. 
but whether the trial court has de- 
parted from the rui es and princi- 
ples of equity in making the order."" 
—Special School Dist. of Malvern,. 
Hot Spring County, Ark., v. Speer^ 
C.C.A.Ark., 75 F.2d 429, 421. 

Beason for mle 

“Ultimate rights should be decid- 
ed only when the court is 'in posses- 
sion of the materials necessary to* 
enable it to do full and complete 
justice between the parties.^ ”—Inter¬ 
state Transit v. City of Detroit, 
Mich., C.C.A.Mich., 46 F.2d 42, 43. 

Constitutionality of law 

On appeal from judgment granting 
preliminary injunction, Circuit court 
of appeais will not examine consti- 
tutionality of law before facts are 
fully ascertainable, where constitu- 
tionality of law is the meritorious 
question, and such r»uestion involves 
any possible questions of fact.—Cone 
V. Rorick, C.C.A.FIa., 112 F.2d 894. 

The trial court^s jurisdiction to en- 
tertain the application for an injunc¬ 
tion will be considered.—Interstate 
Transit v. City of Detroit, Mich., C.C. 
A.Mich., 46 P.2d 42—Fidler v. Rob¬ 
erts, C.C.A.I11., 41 F.2d 305. 

Statement of cause of action; ir^ 
reparahle injury 

Appellate court, on appeal from in¬ 
terlocutory order refusing temporarv 
injunction, may determine whether 
bili States cause of action and wheth¬ 
er plaintitf will sustain irreparable 
injury.—Interstate Transit v. City of 
Detroit, Mich., C.C.A.Mich., 46 F.2d' 
42. 

Belief clearly rmwarranted 

Where it clearly appears that Jne- 
lief by injunction is not warrantedV 
the appellate court may consider the 
case on its merits, notwithstanding 
the appeal was from an interlocutory 
order granting injunction.—^Alexan¬ 
der V. Mid-Continent Petroleum Cor¬ 
poration, C.C.AOkl., 51 P.2d 735, re¬ 
versing, D.C., Mid-Continent Petro¬ 
leum Corporation v. Alexander, 35 F. 
2d 43—Consolidated Cernent Corpora¬ 
tion iv. Pratt, C.C.AKan., 47 F.2d 90 
.—^Arizona Edison Co. v. Southern 
Sierras Power Co., C.C.A.Ariz., 17 F. 
2d 739, certiorari denied Southern 
Sieiras Power Co.i v. Arizona Edison 
Co., 47 SlCL 768, 274 US. 767, 71 L. 
Ed. 1336. 
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mine whether the trial court exceeded a reasonable 
discretion,-^! and especially where the rig-hts of the 
parties can be determined only on full proof of the 
facts;^2 but the court has the right, in its discre- 
tion, to pass on and determine the merits of the 
case, and will do so in proper circumstances.*^^ An 
appeal to the circuit court of appeals from an inter- 
locutory decree granting an injunction may be tak- 
en from the whole decree, and need not be restrict- 
ed to the part granting the injunctioni^ On appeal 
from an order appointing a receiver, the circuit 


court of appeals may also consider motions to dis- 
miss the billi^ 

On appeal from a default decree, defendant can 
contest the decree on the ground that it was not 
warranted by the bill,^® but cannot urge insuffi- 
ciency of the evidencei^ 

The scope of the review on appeal from a judg- 
ment of dismissal may depend on the basis of the 
dismissal, as where the dismissal was on the plead- 
ings or for want of jurisdictioni^ The circuit 


41. U.S.—Brotherhood of Locomo- 
tive Firemen and Enginemen v. 
Kenan, C.C.A.Fla., 87 F.2d 651, cer¬ 
tiorari denied Grand International 
Brotherhood of Locomotive Engi- 
neers v. Kenan, 57 S.Ct 790, 301 

U. S. 687, 81 L.Ed. 1344—Special 
School Dist. of Malvern, Hot 
Spring County, Ark., v. Speer, C.C. 
A-Ark., 75 F.2d 420—Boynton v. El¬ 
iis, C.C.A.Kan., 57 P.2d 665—Allen 

V. Omaha Live Stock Commission 
Co., C.C.A.Neb., 275 F. 1—City of 
Owensboro v. Cumberland Tele- 
phone & Telegraph Co., Ky„ 174 F. 
739, 99 C.C.A. 1. 

Whether there was any insupera- 
hle ohstacle to the relief asked may 
be considered by court, and, if there 
was, the court may direct dismissal 
as requested by defendants in the 
district court.—Cone v. Rorick, C.C.A. 
Fla., 112 F.2d 894. 

Dissolution of injimctioxL 
The rule that an appellate court, 
on appeal from an order granting a 
preliminary injunction, will deter¬ 
mine only whether an abuse of dis- 
cretion appears does not apply to an 
.appeal from an order dissolving a 
temporary injunction.—Bothwell v. 
Fitzgerald, 219 F. 408, 135 C.C.A. 
212 . 

42. U.S.—Allen v. Omaha Live Stock 
Commission Co., C.C.A.Neb., 275 P. 
1—Knoxville v. Africa, Tenn., 77 F. 
501, 23 C.C.A. 252. 

43. U.S.—Sheldon v. Moredall Real- 
ty Corporation, C.C.A.N.T., 95 F.2d 
48, modifying, D.C., 22 F.Supp. 91 
—T. J. Moss Tie Co. v. Wabash 
Ry. Co-, C.C.A.I1L, 71 P.2d 107, cer¬ 
tiorari denied American Surety Co. 
of New York v. Conroy, 55 S.Ct 90, 
293 U.S. 578, 79 L.Ed. ^75—Boyn¬ 
ton V. Fox West Coast Theatres 
Corporation, C.C.A.Kan., 60 F.2d 851 
—Denaro v. McLaren Products Co., 
C.C.A.Mass., 9 ■P.2d 328—GoIdwyn 
Pictures Corppration v. Howells 
Sales Co., C.C.A*N.Y., 287 F. 100, 
reversing, D-C.i 292 F. 468, and cer¬ 
tiorari denied 43 S.Ct 703, 262 U. 
S. 755, 67 L.Ed. 1217. 

25 C.J. p 969 notes 7-8. 

44. U.S.—Smith v. Vufcan Iron! 


Works, Cal., 17 S.Ct 407, 165 U.S. 
518, 41 L,Ed. 810. 

25 C.J. p 969 note 6. 

45. On appeal from order appoint- 
Ing general receivers withont notice 

and from subsequent order continu- 
ing hearing on motion to vacate for¬ 
mer order, court had jurisdiction to 
review motions to dismiss bili.—Ma- 
rion Mortg. Co. v. Edmunds, C.C.A. 
Fla., 64 P-2d 248. 

On appeal from order denylng inter, 
vention 

Bondholder and judgment creditors 
who sought to intervene in receiver- 
ship proceeding to question validity 
of pledge of corporation’s bonds but 
who refused to participate in hear¬ 
ing on receiver's application for in- 
structions as to whether he should 
proceed to have such pledge declared 
invalid was entitled, on appeal from 
orders denying intervention, to a de- 
termination of validity of pledge, 
since lower courts decision of that 
question was basis, not only for or¬ 
der disposing of receivership’s appli¬ 
cation, but also for subsequent de- 
nial of intervention.—Slupsky v. 
Westinghouse Electric & Mfg. Co., C. 
C.A.Mo., 78 F.2d 13. 

46. U.S,—Tallman v. Ladd, aC.A.W. 
Va., 5 F.2d 582. 

47. U.S,—^Tallman v. Ladd, supra. 

48. U.S.—^Beechwood Securities Cor¬ 
poration V. Associated Oil Co., C. 
C.A.Cal., 104 F.2d 537—Jay Dreher 
Corporation v. Deleo Appliance 
Corporation, C-C.A-N.Y., 93 F.2d 275 
—Hentschel v. Fidelity & Deposit 
Co. of Maryland, C.C.A.Mo., 87 P. 
2d 833. 

Dismissal on. demurrer 

On appeal from judgment of dis¬ 
missal entered after sustaining of 
demurrer to plaintiff's petition, ques¬ 
tion is whether petition States facts 
sufficient to constitute a cause of ac- 
tion either at law or in equity.^—State 
of Missouri ex rei. and to Use’ of 
Stormfeltz v. Title Guaranty & Sure- 
ty Cq., C.C.A.M;o., 72 E.2d 595, cer¬ 
tiorari denied Titje Guaranty & ^ure- 
ty Co. V. State of Missouri ex rei. 
and to Use of Stormfeltz, 55 S.Ct. 
404, 294 U.S. 708, -79 L.Ed. 1242. 
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liatur e of defects in pleading 

Where the trial court dismissed the 
bili as not stating a cause of action, 
the appellate court must decide 
whether the defects in the bili, if 
any, are fatal and extend to the 
pleading as a whole.—Martin v. 
Brown. C.C.A.Colo., 294 F. 436, re¬ 
versing, D.C., 282 F. 717. 

Contention not snpported hy plead¬ 
ing 

Where nothing in petition by gov- 
emment against bank based on 
bank's transfer of bonds carrying 
forged indorsement indicated that 
govemment did not give bank time- 
ly notice of forgery, contention that 
it failed to do so cannot be consid¬ 
ered on appeal from order dismiss- 
ing petition without prejudice on 
ground that it failed to state cause 
of action.—U. S. v. City Sav. Bank 
& Trust Co. of Alliance, Ohio, C.C.A. 
Ohio, 73 F.2d 486. 

Xmplication of allegation 

On appeal from decree granting 
motion to dismiss bili in equity to 
recover amount of accounts payable, 
assigned by bankrupt Corporation to 
banks of which appellees were direc- 
tors and shareholders, circuit court 
of appeals may imply allegation^ 
omitted from bili, that such assign- 
ments discharged appellees from lia- 
bility for banks’ statutory violations, 
where bili alleged that they procured 
assignments for such purpose.—Duell 
V. Brewer, C.C.A.N.r., 92 F,2d 59, 112 
A.L.R. 1246. 

Dibei per se 

On appeal from dismissal of com- 
plaint for libel wherein no special 
damages were alleged, question be- 
fore reviewing court was whether 
publication alleged. which was re- 
quired, on appeal, to he taken for- 
granted as having actually been 
made and, having been false, was li- 
helous per se.—Sweeney v. Sche- 
nectady Union Pub. Co., C.C.A.N.Y., 
122 F.2d 288, certiorari granted Sche- 
nectady Union Pub. Co. v. Sweeney, 
62 S.Ct. 413, 314 U.S. 605, 86 L.Ed. 
487, affifmed 62 S.Ct. 1031, 316 U.S. 
642v 86 L.Ed, 172.7, rehearing denied 62* 
S.Ct. 1266, 316 U.S. 710, 86 L.Ed. 1776. 

4B. U.S.^Mississippi Power & Light 

Cb. V. City of Jackson, C.C;A.Miss.^ 
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court of appeals, in remitting a case to the lower 
court, to be dismissed for want of federal juris- 
diction on failure of plaintiff to amend his plead- 
ing, will not examine into the merits of the con- 
troversy.^® 

On appeal from a judgment for defendant on the 
pleadings, the main question is whether, on the facts 
well pleaded in the complaint, together with those 
alleged in the answer and not denied in the reply, 
the court erred in rendering judgment for defend- 
ant.5l Where, after general demurrer to the an¬ 
swer, defendant stood on the answer, and judg¬ 
ment was rendered against him, the question on ap¬ 
peal is whether the averments of the answer pre- 
sented a defense.®^ 

Where the record shows substantial evidence to 
sustain a finding in favor of the party for whom 
the court directed a verdict, the only question re- 
viewable is whether there was error in the declara- 
tion or application of the law by the court and, 
where both sides moved for a directed verdict, re- 
view is restricted to the questions of law presented, 
and the findings of fact may not be disturbed,®^ 
the only reviewable questions being whether there 
was any substantial evidence to support the verdict 
directed and whether the unsuccessful movant 
was entitled to an instructed verdict in his favor 
to any extent and on any theory raised by the plead- 


ings.56 On assignment of error in denying a mo- 
tion for a directed verdict, the only reviewable 
question has been said to be whether there was 
sufficient or substantial evidence to warrant a 
finding against appellant, or whether the evidence 
in support of the verdict requested was so conclu- 
sive that in the exercise of a sound judicial discre- 
tion the court should not have sustained a con- 
trary verdict it has been held that on such 

an assignment all questions fully disclosed at the 
trial by pleadings, evidence, and argument may be 
raised on appeal.^O On assignment of error in re- 
fusing nonsuit and directed verdict, the appellate 
court must limit its review to the sufficiency of the 
evidence to submit the case and sustain the verdict, 
and to the correctness of the rulings on the evi¬ 
dence and instructions on the law.^l 

On appeal from a judgment entered after the sus- 
taining of a demurrer to the evidence, the whole 
range of applicable law is open to appellant, as far, 
at least, as concerns any alleged error based on the 
courfs failure to pass on declarations of law.®^ 

Review of an order granting a new trial may be 
only for error of law and never for error of fact.®^ 

Whether a court which sustained its jurisdiction 
of a cause by overruling a motion to remand ac- 
quired jurisdiction of the cause by removal cannot 


116 P.2d &24, certiorari denied 61 
S.Ct. 741, 312 U.S. 698, 85 KEd. 
1133. 

Ximitatiou on motioxi for dismissal; 
merits 

CD Where district court entertain- 
ing motion to dismiss bili for lack 
of jurisdiction was bound by limi- 
tations confining motion to jurisdic- 
tional questions, Circuit court of ap¬ 
peals could not disregard limitations 
and dismiss bili on merits.—May 
Coal & Grain Co. v. Kansas City, Mo., 
C.C.A.MO., 73 F.2d 345. 

(2) Where bili was dismissed for 
want of jurisdiction, without deter- 
mination on the merits, only the 
jurisdiction of the trial court, and 
not the merits, will be considered on 
appeal.—Ironite Co. v. Guarantee Wa- 
terproofing Co., C.C.A.Mo., 64 F.2d 
608, reversing, D.C., 52 P.2d 288. 

50. U.S.—Dollar S. S- Lines v. Merz, 
C.C.A.Cal., 68 F.2d 594. 

51. U.S.—McKenzie-Hague Co. v. 
Carbide & Carbon Chemicals Corpo¬ 
ration, C.C.A.Minn., 73 F.2d 78. 

52. U.S.—^National Surety Co. v. U. 
S., C.C.A.Wash., 29 F.2d 92. 

53. U.S.—Ramsay v. Crevlin, Colo., 
254 F. 813, 166 C.C.A. 259. 

54. U.Sj—^A merican Merchant Ma¬ 
rine Ins. Co. V. Letton, C.C,A.lsr.T., 


9 F.2d 799, certiorari denied Letton 
V. American Merchant Marine Ins. 
Co., 46 S.Ct. 483, 271 U.S. 668, 70 
L.Ed. 1142—Moore v. Fain, Tenn., 
251 F. 573, 163 C.C.A. 567. 

Question not considered 

In action to recover for conver- 
sion of stock certificates, where at 
close of trial both parties moved 
for directed verdict and orally 
waived jury, the appellate court can- 
I not, on writ of error without case 
made, pass on question of defend- 
ant's estoppel to deny validity of is- 
sue of stock certificates, such ques¬ 
tion not arising pn case made, or 
on process, pleadings, or judgment, 
or on sufficiency of findings to sup¬ 
port judgment.—^National City Bank 
of Chicago v. Kimball Commercial & 
Savings Bank, C.C.A.S.D., 2 F.2d 461. 

55. U.S.—La Crosse Plow Co. v. Pa- 
genstecher, Neb., 253 F. 46, 165 
C.C.A. 644, certiorari denied 39 S. 
Ct. 11, 248 U.S. 572, 63 L.Ed. 427 
—Moore v. Fain, Tenn., 251 F. 573, 
163 C.C.A. 567—^Dickinson v. Har- 
ris, Tenn., 242 F. 926, 155 aC.A. 
514. 

56. U.S.—Letta v. Cincinnati Iron & 
Steel Co., C.C.A.Ohio, 285 F. 707. 

57. U.S.—Hamilton Inv. Co. v. Boll- 
man, C.C.A.I11., 268 F. 788, certio- 
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[ rari denied 41 S.Ct. 376, 255 U.S. 

I 571, 65 L.Ed. 791. 

Beserved poiut for directed verdict 
Under Pennsylvania law, question 
raised by defendant's appeal from de- 
nial of motion for judgment on re- 
served point for directed verdict was 
whether evidence in light most favor- 
able to plaintiff supported verdict 
against defendant.—Great Atlantic & 
Pacific Tea Co. v. Boyles, C.C.A.Pa., 
102 P.2d 343. 

58- U.S.—Elzig V. Gudwangen, C.C. 
A.Minn., 91 F.2d 434—Phillips Pe¬ 
troleum Co. V. Manning, C.C.A.Ark., 
81 F.2d 849—Missouri Pac. Ry. Co. 
V. Oleson, Neb., 213 F. 329, 130 C. 
CA. 31. 

59. U.S.—Missouri Pac. Ry. Co. v. 
Oleson, supra. 

©0. U.S.—Standard Oil Co. of Ken- 
tucky V. Noakes, C.C.A.Ky., 59 P.2d 
897. 

61. U.S.—^Brumberger v. Burke, C.C. 
A.N.J., 56 P.2d 54. 

62. U.S.—Smith v. Russell, C.C.A. 
Ark., 76 F.2d 91, certiorari denied 
56 S.Ct. 135, 296 U.S. 614, 80 L.Ed. 
436. 

63. U.S.—Toudan v, Majestic Hotel 
Management Corporation, C.C.A.IU., 
125 F.2d 15. 



56 G.J.S. 

be determined on appeal in an ancillary suit.^^ 

Review dependent on mode of review. The act 
of January 31, 1928, c 14, § 1, 28 U.S.C.A. § 861a, 
abolishing- the writ of error and providing- that ali 
relief previously obtainable by writ of error should 
thereafter be obtainable by appeal, does not enlarge 
appellantes rights so as to permit the circuit court 
of appeals to review findings of fact in law cases.®^ 
Prior to the enactment of the statute, a distinction 
was made between a writ of error, as bringing up 
matters of law only, and an appeal, as bringing up 
matters of both law and fact;®^ the review on a 
writ of error extended and was confined to errors 
of law apparent on the record, and did not extend 
to questions of fact.®'^ 

Stipulotion as to matters rcviewed. The parties 
cannot by their stipulation inject into an appeal 
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matters not determined in the cause in which the 
decree appealed from was rendered, or for other 
reasons not properly before the court, or give the 
appellate court jurisdiction to consider such mat¬ 
ters but it has been held that, where counsei 
stipulate that in case of reversal the appellate court 
should pass on the merits, the court may do so even 
though the lower court did not pass on the merits.®^ 

Matters or evidcnce coyvsidcred in determimng 
question. Only matters to some degree involved in 
the issues closed by the determination appealed from 
will be considered by the circuit court of appealsJ*^ 
In order to determine what the decision is from 
which an appeal is taken, the court will look to its 
substance and its necessary legal effect and opera- 
tion, rather than to its mere form."^! The court will 
not consider facts other than those which were be¬ 
fore the lower court and incorporated in the rec- 
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€4. TJ.S.—Mestre v. Russell & Co., 
C.C.A.Puerto Rico, 279 F. 44. 
es. U.S.—Bengoechea Macias v. De 
La Torre & Ramirez, C.C.A.Puerto 
Rico, 84 F.2d 894. 

66. U.S.—Burns Bros. v. Cook Coal 
Co., C.C.A.N.J., 42 P.2d 109—Mach- 
cinski v. Lehigh Valley R. Co., C.C. 
A.N.T., 272 F. 920. 

67. U.S.—Burns Bros. v. Cook Coal 
Co., C.C.A.N.J., 42 P.2d 109—Arm- 
strong v. U. S., C.C.A.Ind., 18 F. 
2d 371, certiorari denied 48 S.Ct. 
30, 275 U.S. 534, 72 L.Ed. 412— 
Sucesores de Perez Hermanos v. 
Costa, C.C.A.Puerto Rico, 281 F. 
439—Machcinski v. Lehigh Yalley 
R. Co., C.C.A.N.T., 272 F. 920— 
Sampliner v. Motion Picture Pat- 
ents Co„ N.T., 259 F. 152, 170 C.C.A. 
220, denying rehearing 255 F. 242, 
168 C.C.A. 202, which affirmed, D. 
C., 243 F. 277, and reversed on oth¬ 
er grounds 41 S.Ct. 79. 254 U.S. 233, 
65 L.Ed. 240—Buessel v. U. S., C.C. 
A.Conn., 258 F. 811—Buckeye Pow¬ 
er Co. V. E. I. Du Pont de Nemours 
Powder Co., N.L, 223 F. 881, 139 
C.C.A. 219, affirmed 39 S.Ct. 38, 248 

U. S. 55, 63 L.Ed. 123—Cloquet 

Lumber Co. v. Burns, Minn., 222 F. 
857, 138 C.C.A. 283—Nashville Ry. 
& Light Co. V. Bunn, C.C.A.Tenn., 
168 F. 862—Continental Gin Co. v. 
Murray Co., Del., 162 F. 873, 89 C. 
C.A. 563—American Sales Book Co. 

V. Bullivant, Or., 117 F. 255, 54 
C.C.A. 287. 

4 C.J. p 672 notes 3, 4. 

Weiglit of evidence cpuld not be 
reviewed on writ of error.—■Lillie v. 
Dennert, Mich., 232 F. 104, 146 C.C.A. 
296—J. W. Clement Co. v. Brown 
Folding Mach. Co., N.Y., 214 F. 78, 
130 C.aA. 51$. 

AssnmptloiL fks to facts not in record 

The reviewing court could nOt as¬ 
sume thAt facts appeared on the 


hearing below which were not dis- 
closed by the record.—Helena v. U. 
S., Mont., 104 F. 113, 43 C.C.A. 429 
—3 C.J. p 308 note 91. 

68. U.S.—^Headrick v. Larson, Idaho, 
152 F. 93, 81 C.C.A. 317. 

69. U.S.—Hirsch v. Morton, C.C.A. 
Pa., 13 P.2d 701. 

70. U.S.—Jenkins v. Dugger, C.C.A. 
Tenn., 96 P.2d 727, 119 A.L.R. 1484, 
certiorari denied Duggers v. Jen¬ 
kins, 59 S.Ct. 84, 305 U.S. 623, 83 
L.Ed. 398—Beaudry v. U. S., C.C.A. 
Ga., 92 P.2d 687—fratt v. Stout, C. 
C.A.Mo., 85 P.2d 172, affirming, D. 
C., Stout V. Pratt, 12 F.Supp. 864 — 
Wright V. Farmers Nat. Grain Cor¬ 
poration, C.C.A.IIL, 83 P.2d 666. 

Anaended pleadings 

(1) Amended bili not considered.— 
Thompson v. Terminal Shares, C.C. 
A.Mo., 89 F.2d 652, reversing, D.C., 
14 F.Supp. 459, and certiorari denied 
Guaranty Trust Co. of New York v. 
Thompson, 58 S.Ct 121, 302 U.S. 735, 
82 L.Ed. 568. 

(2) No ruling of court on original 
petition, whether made before or 
after filing of amendment which was 
complete in itself and superseded the 
original petition, can be assigned as 
error.—^Wulfsohn v. Russo-Asiatic 
Bank, C.C.A.China, 11 P.2d 715. 

On appeal from Fnerto Bico su¬ 
preme court, Circuit court of appeals 
has jurisdiction to examine whole 
case and to reverse on nonfederal er¬ 
rors even where its jurisdiction rests 
solely on asserted federal . question 
which was rightly decided below.— 
Municipality of Rio Piedras v. Serra, 
Carabis & Co., C.C.A.Puerto Rico, 65 
F.2d 691. 

71. U.S. — ^Public Service Cemmission 
, of Pennsylvania v. Philadelphia 
Rapid Transit Co., C.C.A.Pa., 82 F. 
2d 481, certiorari denied Citizens 
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Passenger Ry. Co. of Philadelphia 
V. Public Service Commission of 
Commonwealth of Pennsylvania, 56 
S.Ct 938, 298 U.S. 673, 80 L.Ed. 
1395. 

Actual accomplishment 

In reviewing orders, decrees, and 
judgments of trial courts, considera- 
tion must be given to what they ac- 
tually accomplish.—Public Service 
Commission of Pennsylvania v. Phil¬ 
adelphia Rapid Transit Co., supra. 

72. U.S.—Paddleford v. Fidelity & 
Casualty Co. of New York, C.C.A. 
IlL, 100 F.2d 606, certiorari denied 
Fidelity & Casualty Co. of New 
York V. Paddleford, 59 S.Ct 789, 
306 U.S. 664, 83 L.Ed. 1060—People 
of Porto Rico V. Livingston, C.C.A. 
Puerto Rico, 47 F.2d 712, certiorari 
denied 52 S.Ct 23, 284 U.S. 642, 76 
L.Ed. 546. 

Evidence introduced at the trial 

and included in the bili of exceptions 
is open for consideration.—United 
Piremen’s Ins. Co. of Philadelphia 
V. Jose Rivera Soler & Co., C.C.A. 
Puerto Rico, 81 P.2d 385, vacating 
77 P.2d 891, certiorari granted Jose 
Rivera Soler & Co. v. U. S. Piremen's 
Ins. Co. of Philadelphia, 56 S.Ct 946, 
298 U.S. 651, 80 L.Ed. 1379, and re¬ 
versed on other grounds Jose Rivera 
Soler & Co. v. United Firemen’s Ins, 
Co. of Philadelphia, 57 S.Ct 54, 299 
U.S. 45, 81 L.Ed. 30. 

Evidence in separate snits 

Where separate suits by the Unit¬ 
ed States to abate a nuisance, one 
instituted by the United States dis- 
trict attomey and the other by the 
attorney general of the state, were 
tried at the same time, the testimony, 
whether presented in the one suit or 
in the other,-should be viewed as an 
entirety by the circuit court of ap¬ 
peals in passing on the sufRciency of 
the evidence to sustain flnding of dis- 
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ord;^^ and the general rule is that questions, in¬ 
cludi ng questions of law, not passed on by the trial 
court cannot be raised on appeal,"^^ although the ap¬ 
pellate court has the right to notice a plain error 
where that is essential to prevent a miscarriage of 
justice7° 

Unproved averments in a pleading should be con- 
sidered surplusage and disregarded on appeal.*^® 
The allegations of fact contained in a pleading 


which a party allowed to be taken as confessed 
must be taken at their face value on appeaL77 

The record on a former appeal involving the 
same parties may be considered on appeal. 

In determining whether there was error in grant- 
ing or refusing instructions, the instructions offered 
should be considered together with the oral 
charge;'^9 and the fact that different verdicts were 


trict court as to existence of nui- 
sance, even though. one of the suits 
was abated by the pendency of the 
prior suit.—Shore v. U. S., C.G.A.IIL, 
282 F. 857. 

Contract not mentioned in pleading^s 

An alleg-ed contract hetween credi- 
tors of an insolvent Corporation, giv- 
ing: certain creditors a right to pref- 
erence, and produced by them when 
proving their claims before a master, 
but not put in issue or mentioned in 
any pleading, cannot be considered 
by the appellate court as determin¬ 
ing rights between the creditors.— 
Mesker v. Ohio River Sand Co.. C.G. 
A.Ky., 285 F. 379, appeal dismissed 
44 S.Ct. 402, 264 U.S. 572, 68 KEd. 
856. 

liffatters STibseg.tient to trial or ruling 

(1) Any declaration of public pol- 
icy of the state in the interim be¬ 
tween judgment of the lower court 
and appeal will be recognized by the 
Circuit court of appeals.—Fieldcrest 
Dairies v. Gity of Chicago, C.C.A.I1I., 
122 F.2d 132, reversing, D.C., 35 P. 
Supp. 451. 

(2) A patent which vras not set 
up in the answer, and was first in- 
troduced as evidence in the court be- 
low on a motion for rehearing and 
to reopen the case, which motion was 
denied, cannot be considered by an 
appellate court.—^Andrews v. Thum, 
Mass., 67 P. 911, 15 G.C.A. 67, affirmed 
70 F. 65, 16 G.C.A. 677, modified on 
other grounds 71 F. 763, 18 G.C.A. 
308, motion denied 72 F. 290, 18 G.C. 
A. 566, certiorari denied 16 S.Gt. 1198, 
163 U.S. 676, 41 L.Ed. 313. 

73. U.S.—Montfort v. fKorte, G.C.A. 
Ind,, 100 'P.2d 615—Krietmeyer v. 
Hemphill, G.C.AFla., 19 F.2d -513, 
reversing, D.C., Krietmeyer v. 
Baldwin Brainage Bist., 13 F.2d 
903 and certiorari denied Brown v. 
Krietmeyer, 48 S.Gt. 117, -275 U.S. 
496, 72 lUEd. 392. 

Secital in Jndgment bnt not in bili 

Recital in judgment cannot be con- 
■sidered by reviewing court where it 
•does not appear in bili.—Moline 
Preased Steel Go. v. Dayton Toy & 
Speclalty Co., C.C.A.Ohio, 30 F.2d 16. 
Pacts relatinfir to pending action 
(1) 'Facts outside record relating 
to another pending action in same 
<jourt may be noticed on appeal, 
when necessary to determinati on, and : 


when presented hy concession of 
counsel or satisfactory evidence.— 
St. 'Louis Southwestem Ry. Co. v. 
Board of Directors of Red River 
Eevee Dist. No. 1, O.G.A.Ark., 32 P. 
2d 124. 

(2) Oh appeal from decree direct- 
ing certain interrogatories in bili of 
discovery to be answered, reviewing 
court will take notice of records of 
court in which action is pending, in 
aid of which bili of discovery has 
been brought, since discovery is 
merely ancillary to action.—Keith v. 
Endicott Johnson Corporation, C.C,A 
N.Y., 75 P.2d 249. 

ConteiLtiott withont basis in com. I 
plaint held not before court on ap¬ 
peal.—‘‘Cohen v. U. S., O.C.A,Minn., 
129 P.2d 733. 

That conrt mled on. altemative 
motioa for a new trial, as well as on 
motion for judgment notwithstand- 
ing the verdict, held shown by state- 
ment in opinion and recital in judg¬ 
ment.—Smails v. 0’Malley, -C.G.A. 
Neb., 127 F.2d UO. 

74- U.S.—Lyons v. U. S., G.C.A. 
Ohio, 12*3 P.2d 507—Kleinschmit v. 
(Farmers Mut. Hail Ins. Ass’n of 
lowa, C.'C-A.Neb., 101 F.2d 387— 

U. S, V. Bollman, C.G.Alowa, 81 P. 
2d 1009—United Firemen's Ins. Co. 
of Philadelphia v. Jose Rivera So¬ 
ler & 'Co., UC-A-Puerto Rico, 77 F. 
2d 891—Trapp v. Metropolitan 
(Life Ins. Co., aC.A.Mo., 70 P.2d 
976, affirmed 72 .F.2d 374, certiorari 
denied Metropolitan (Life Ins. Co. 

V. Trapp, 55 S.Ct 112, 29’3 U.S. 
596, 79 (L.Ed. 690—Monagas v. Cen¬ 
tral Eureka, G.G.APuerto Rico, 5'6 
F.2d 3*18—^American Surety Co. of 
New York v. Jackson, C.’C.A.Idaho, 
26 F.2d' 248, denying rehearing 24 
P.2d 768—^Merritt v. American 
Steel-Barge Go., Mi-nn,, 79 F. 228, 
24 aC.A, 530. 

*"This court is not inclined to find 
that the lower court was guilty of 
eiTor in a rulirig it never made.”— 
Commercial Nat. Bank of Philadel¬ 
phia V. Reber, GU.A-Pa., 74 F.2d SO-l, 
302. 

Only Jnrisdiction passed oa 

Where lower court passed on ques- 
tion of lurisdiction only, other ques¬ 
tions are not reviewable.—Purcell v. 
Summers, CX:;.A.S.*C., 126 'P.2d 390, 
reversing, D.G., 34 P.Supp. !421—Cur- 
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tis V. Clarendon County, C.G.A.S.C., 
31 F.2d 877. 

Becisioa reserved 

An issue on which the lower court 
reserved decision is not before the 
Circuit court of appeals.—In re New 
York, S. & W. R. Go., G.C.A.N.J., 109 
P.2d 988, modifying, D.C., 30 F.Supp. 
257, certiorari denied New York 
Trust 'Co. of New York, S. & W. R. 
Go., 60 S.Gt 1075, 310 U.S. 63'3, 84 L. 
Ed. 1402 and Woodruff v. New York, 
S. & W. R. Co., 60 S.Ct 1075, 310 U. 
S. 6'33, 84 L.Ed. 140'3. 

G-rouads of demnrrer 

The reviewing court will not pass 
on grounds of a demurrer which have 
not been passed on by the lower 
court—Seward v. South Florida Se¬ 
curi ties, C.G A. Fla., 96 P.2d 964-— 
4 G.J. .p 688 note 65. 

Statutes not considered below 

In determining whether receiver of 
national bank could recover op ac- 
commodation note executed to bank 
by defendant at instance of presi- 
dent of bank to enable president to 
obtain funds without appearing to be 
a borrower from bank, circuit court 
of appeals must consider statutes 
making it an offense to aid bank offi- 
cer in misapplication of mcmey and 
defining a “principal,” although stat¬ 
utes had not been presented to dis- 
trict court for consideration.—Feder- 
al Beposit Ins. 'Corporation v. Vest, 
G.C.AKy., 122 F.2d 76-5, reversing, 
B.G., 28 F.Supp. 507, and certiorari 
denied '62 S.Ct. 414, 314 U.S. 696, 86 
L.Ed. 557. 

75. U.S.—Trapp v. Metropolitan 
(Life Ins. Co., C.C.A.Mo., 70 F.2d 
976, affirmed 72 F.2d 374, certiorari 
denied Metropolitan Life Ins. Co. v. 
Trapp, 55 S.Gt 112, -293 U.S. 596, 
79 UEd. 690. 

76. U.S.—Stewart v. Meadows, G.‘C. 
A.Mo., 282 F. 861. 

77. U.S.—Quinlivan v. Bail-Over- 
land Go., G.C.A.Ohio, 274 F. 56, af- 
firming, ©:C., Bail-Overland Go. v. 
Willys-Overland, 263 ‘F. 171. 

78. U.S.—^Pranz v. Buder, C.aA.Mo., 
34 F.2d 353. 

79. U.S.—Gity of Wheeling v. John 

F. Gasey Go., G.G.A.W.Ya., 74 lF^2d 
794, certiorari .denied 56 S.Gt 106, 
296 U.B. 59^ 80 L«.Bd. 420, , 
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rendered by other juries on the same issues is not 
persuasive of error in the instructions given.^® 
Where a charge is attacked as not supported by 
evidence, the record must be considered as it was 
at the time of the charge, without regard to evi¬ 
dence which had been received and later stricken 
out.S^ 

According to some authorities, evidence errone- 
ously admitted at the trial will not be considered on 
appeal;S2 hearsay testimony not objected to has 
been held to be properly before the reviewing 
court,^^ and it has been held incumbent on the court 
to consider evidence informally taken, without ex- 
ception or assignment of error, and incorporated in 
the record.^^ Evidence improperly excluded in an 
equity suit, but brought up in the record, may be 
considered on appealA^ In determining the pro- 
priety of rejecting an offer of proof, the ehtire of¬ 
fer, and not isolated portions, should be consid- 
ered.^® 

Exhibits must be examined by the appellate court, 
and their effect determined, where the right to the 
relief sought depends on them;S7 but an exhibit 
improperly admitted in evidence over objection 
must be disregarded on appeal.^^ 

b. Interlocutory, CoUateral, ajid Supplementary 
Proceedings ajid Questions 

(1) On appeal from final judgment 

(2) On appeal from interlocutory order 

(3) On appeal from subsequent order 


(1) On Appeal from Final Judgment 

(a) In general 

(b) Previous orders or decrees review- 

able 

* (c) Subsequent orders and proceedings 

reviewable 

(a) In General 

An appeal from the final judgment In one action 
does not bring up for review orders made in another 
independent action. 

Where there are two separate and independent 
actions, the court of appeals, on appeal from the 
judgment in one action, will not review an order 
made in the other action.^^ 

(b) Previous Orders or Decrees Reviewable 

As a general rule on appeal from a final judgment 
or decree, prior interlocutory orders, decisions, or rul- 
ings made in the same proceeding may be reviewed. 

As a general rule the court of appeals, on appeal 
from a final judgment, may consider and review a 
prior interlocutory order or decision which in¬ 
volves the merits or necessarily affects the judg- 
ment,®^ provided the order, decision, or ruling is 
properly presented for review.^^ Such review may 
be had not only where the interlocutory order, deci¬ 
sion, or ruling was not itself appealable,*^^ t)ut also 
where a separate appeal from the interlocutory or¬ 
der or decision might have been, but was not, tak- 
en.93 Intermediate orders on matters wholly unre- 
lated to the final judgment from which the appeal 


80. U.S.—Fidelity & Deposit Co. of 
Maryland v. Li^high Valley R. Co., 
C.C.A.N,J., 275 F. 922. 

81. U.S.—Mineral Development Co. 
V. Kentucky Coal iLands Co., Ky., 
259 F. 118, 170 C.-C.LA. 1S6, certio¬ 
rari denied 39 S.Ct. 492, 250 U.S. 
641, ‘63 U.Ed. 1185. 

U.S.—^National - Ben Franklin 
Fire Ins. Co. v. Stuckey, CC.A.Ga., 
36 F.2d 175—U. S. v. 'BlUmenthal, 
C.C.A.Okl., 77 F.2d 219—U. S. v. 
Steadman, €.C.A.Utaii, 73 F.2d 706 
—Miller v. U. S., C;C.A.Ga., 71 F. 
2d 361. 

Exkibit 

U.S.—U. S. V. Gratoa, C.C.A.N.Y., 
119 F.2d 363. 

^'iiidinsrs l)ased oxi Incompeteat testi- 
moay 

Appellate court is not bound by 
findings of fact of referee or lower 
court where record indicatos considr 
eration of incompetent testimony.— 
Boyle Dry Goods Co. v. 'liewis, C.C.A. 
OkL, 5 F.2d 918. 

83. U.S.—Clark v. McNeill, CC.A. 
Ky., 25 F.2d Hl, 
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84- U.S.—^Texas Co. v. Borne Scrym- 1 
ser Co., C.C.A.S.a, 68 F.2d 104, af- 
flrming-, D.C., Borne Scrymser Co. 
y. Gaffney Mfg-. Co., 5 F.Supp. 405. 

85. U.S.—First Nat. Bank of Atlan¬ 
ta V. Southern Cotton Oil Co., C.C. 
A.Ga., 78 F.2d 339. 

OfCer of proof as testimony 
Court on appeal in equity case may 
treat offer of proof of excluded testi- 
mony as testimony where exclusion 
thereof is relied on as error.—Buch- 
halter v. Rude, C.C.A.C 0 I 0 ., 54 F.2d 
834, certiorari grahted Rude v. Buch- 
halter, 52 S.Ct 411, 285 U.S. 535, 76 
L.Ed. 929, and modified on other 
grounds 52 S.Ct. 605, 286 U.^. 451, 
76 iL.Ed. 1221. 

Opposition to application fos injxmc- 

tiOXL 

Affidavits and admissions offered 
in opposition to an application for 
iniunction may be considered on ap- 
peal, althougrh disregarded by the 
trial court.—^^Shubert v. Woddward, 
Mo., 167 F. 47, 92 C.C.A. 509. 

86. U.S.—Chamhers v. Farnham, IlL» 
236 F. 886, 150 C-C-A. 148. 
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87. U.S.—^Nashua Mfg. Co. v. Ber- 
enzweig, C.C.A,I11., 39 F.2d 896. 

88- U.S.—U. S. V. Grahina, aC.A.N. 

Y., 119 F.2d 863. 

89. U.S.—U. S. V. Winkle Terra Cot¬ 
ta, C.C.A.MO., 110 F.2d 919. 

90. U.S.—^Potts V. Village of Haver- 
straw, C.C.A.N.Y., 9*3 F.2d 506— 
SchafCran v. Mt Vemon-Woodberry 
Mills, C.C.A.N.J., 70 F.2d 963, 94 

A. iL.R. 543—Satterlee v. Hairis, C. 
C.A.Okl., 60, F.2d 490—Hodges v. 
Kimball. Va,, 91 F. 846, 3|4 C.C.A. 
103. 

91. U.S.—^Hawke v. Servicised Prod¬ 
ucte Corporation, CXI.AOhio, 95 F. 
:2d 710, certiorari denied 59 S.Ct 
592, 306 U.S. 650, 83 -Lr.Bd. 1049. 

92. U.S.—Schaffran v. Mt. Vernon- 
Woodberry Mills, C.C.A.N.J., 70 F. 
2d 963, 94 A.L.R. 543. 

93. U.S.— X. & R. Realty Co. v. 
Northwestern Mut Life Insl Co., 
C.C.A.M 0 ., '95 P.2d 703—Lawyers 
Trust Co. V. W, G. Maguire & Co., 

B. aBeL, 2 F.R.B. 310. 
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is taken, liowev-er, wiU not be considered or re- 
viewed.^^ 

On appeal from a final order or decree in eqmty 
every preceding interlocutory order or decree con- 
nected witb the final decree and affecting the mer- 
its of the controversy is subject to review in the 
appellate court;^^ and this is so not only where the 
interlocutory order or decree was not itself ap- 
pealable,^^ but also where a separate appeal from it 
might ha ve been, but was not, taken. 

Particular nvutters which may be reviewed on ap¬ 
peal from the final judgment or decree include: An 
order appointing, or refusing to appoint, receiv- 
ers an order making allowances to receivers and 
their attorneys;®^ an order or ruling on a demur- 
rer;l an order granting or denying a new trial;^ 
an order refusing to grant a temporary injunc- 
tion;3 and orders or rulings made in the trial of 
pleas in abatement.*^ 

Effeci of separate appeal taken from interlocu¬ 
tory order, The appellate court cannot be required 
to review the same order twice on the same 
grounds.^ From this it follows that, if, on an ap¬ 
peal from an interlocutory order, the appellate court 
is required to pass on the merits of the case, a sec- 
ond appeal from the final decree, which challenges 


the same interlocutory order, can involve only mat- 
ters affecting such order which have arisen subse- 
quent to the entry thereof.® On the other hand, if 
the appellate court was not required to and did not 
pass on the merits of the controversy in deciding 
the appeal from the interlocutory order, a subse- 
quent appeal from the final decree may properly 
challenge the validity of the interlocutory order and 
invoke a decision on the merits.'^ 

(c) Subsequent Orders and Proceedings Re- 
viewable 

As a general rule, on appeal from a final judg- 
•ment or decree subsequent orders and proceedings are 
not reviewable. 

The general rule is that on appeal from a final 
judgment or decree subsequent orders or proceed¬ 
ings cannot be reviewed:® The principle has been 
applied to an order subsequently made denying a 
motion for a new trial,^ a motion to reinstate the 
cause,i® or an application to set aside or modi- 
fy the judgment or decree appealed from. 

(2) On Appeal from Interlocutory Order 

Generally an appeal from an interlocutory order 
or decree does not bring up for review another order 
or decree, although on an appeal from an order grant¬ 
ing or refusing a temporary Injunction an order de¬ 
nying a motion to dismiss may be considered. 


94. Appeal from judgment of dis- 
auissal 

On appeal from order dismissing 
actiou without prejudice for failure 
of plaintiff to comply with a certain 
order, intermediate orders on mat- 
ters wholly unrelated to order from 
which. appeal was 'taken were not 
reviewable, since scope of review is 
limited by nature of decision from 
which appeal is taken.—Hawke v. 
Servicised Products Corporation, C. 
C.A.Ohio, 9'5 P.2d 710, certiorari de- 
nied 59 S.Ct. 592, 306 U.S. 650, 83 
iL.Bd. 1049. 

95. U.S.—^Western Union Telegraph 
Co. V. U. S. & Mexican Trust Co., 
Kan., 221 P. 545, 137 C.C.A. 113. 

4 C.J. p 683 note 12. 

96. U.S.—Cohan v. Richmond, C.C.A. 
N.T., '8*6 lF.2d 680—King v. Hia- 

.watha Silk Mills, C.'C.A.N.Y., 296 
F. 907. 

97. U.S.—Victor Talking Mach. Co. 
V. George, C.C.A.N.J., 105 F.2d 697, 
certiorari denied George v. Victor 
Talking Mach. ‘Co., 60 S.Ct. 176, -SOS 
U.S. 611, 84 'L.Ed. 511, rehearing 
denied 60 S.Ct. 294, 308, U.S. 638, 
»4 L..Ed. 530, and 60 S.Ct. 466, 309 
U.S. 693, 84 U.Bd. 1034—A. & TL 
Beal.ty Cp. V. Northwestern Mut 
14fe Ins. Co., C.C.A.MO.. 95 F.2d 

98. U.S.—A. & R, Realty Co. v. 


Northwestern Mut. Eife Ins. Co., 
0.'C.A-Mo., 95 F.2d 703—Texas Co. 
V. Central Fuel Oil Co., Okl., 194 
F. 1, 114 C.C.A, 21. 

99. U.S.—^King V. Hiawatha Silk 
Mills, C.C.A.N.T,, 296 F. 907. 

1 . U.S.—Snowden v. Ft. 'Lyon Oa- 
nal Co., Colo., 238 ‘F. 495, 151 C.C. 
A. 431—United Copper Securities 
Co, V. Amalgamated Copper Oo., 
N.Y., 232 F. 574, 14-6 C.C.A. 5‘32. 

4 C.J. p 683 note 12 [c]. 

2. U.S.—MarshalPs U. S. Auto Sup- 
ply V. Cashman, C.C.A.Kan., 111 F. 
2d 140, certiorari denied Cashman 
V. MarshalTs U. S. Auto Supply, 
61 S.Ct. 26, 311 U.S. 667, 85 U.Ed. 
‘428—Southern Pac. Co. v. EUinge, 
C.C-A.Utah, 65 F.2d 85, certiorari 
denied Klinge v. Southern Pac. Co., 
54 S.Ct. 72, 290 U.S. 657, 7-8 L.Ed. 
569. 

On appeal from judgment rendered 
on second trial 

On appeal from final judgment fot* 
plalntiff entered after second trial of 
case, the circuit court of appeals was 
authorized to review interlocutory 
order setting aside verdict for de¬ 
fendant rendered at first trial of 
case, and reverse the judgment for 
plaintiff and order the verdict for 
defendant reinstated.—Pettingill v. 
Fuller, C:C.A.Vt., lOT F.2d 9'33, cer¬ 
tiorari denied 60 S.Ct. 6t)9, 309 U.S. 
669, 84 'L.Ed. 1015. 

354 


3. U.S.—Texas Oo. v. Central Fuel 
Oil Co., Okl., 194 F. 1, 114 C.C.A. 
21 . 

4w U.S.—Merchants Ins. Co. v. (Lil- 
geomont, Inc., C.C.A.Ga., 84 F.2d 
'685. 

5. U.S.—^A. & R. Realty Co. v. 

Northwestern Mut. 'Life Ins. Oo., C. 
C..A.MO., 9'5 F.2d 70*3. 

6. U.S.—A. & R. Realty Co. v. 

Northwestern Mut. Life Ins. Co., 
supra. 

7. U.S.—^A. & R. Realty Co. v. 

Northwestern Mut. Life Ins. Co., 
supra. 

8. U.S.—U. S. V. Otley, C.C.A.Or., 
116 F.2d 958—U. S. v. Asher, C.C.A. 
Cal., 111 F.2d 59—U. S. v. Winkle 
Terra Cotta, C.C.A.Mo., 110 F.2d 
919—Newell V. International Trust 
Co., Alaska, 169 F. 497, 94 C.C.A. 
589—^Wiegand v. 'Copeland, C.C. 
Cal., 14 F. 118, 7 Sawy. 442. 

9. U.S.—Ford Motor Co. v. Farring- 
ton, Or., 245 F. 850, 158 C.C.A. 190. 

IQ. U.S.—Ford v. Ford, C-C-A-Tex., 
100 F.2d 227—Krause v. Mississip- 
pi Coal Corporation, C.C.A.IIL, 93 
F-2d 515. 

11. U.S.—^Nowell V. International 
Trust Co., Alaska, 169 F. 497, 94 
C.C.A 589. 

12. U.S.—Ford Motor Co. v. Far- 
ririgton, Or., 245 F. 850, T58 C.C. 

‘ A. 190. 
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As a general rule, on an appeal from an inter- 
locutory order or decree, another and different or- 
der or decree is not reviewable and this is par- 
ticularly true where such other order or decree is 
merged in the one from which the appeal is takenA'^ 
On an appeal from an order granting or refusing a 
temporary injunction, however, the court of ap- 
peals may consider and review an interlocutory or¬ 
der of the trial court denying a motion to dismiss 
the bill.^^ 

(3) On Appeal from Subsequent Order 

As a rule an appeal from a subsequent order or 
decree does not bring up for review a prior order, 
judgment, or decree which was final and might have 
been appealed from. 

The general rule is that a previous order, judg¬ 
ment, or decree which is final in its nature and from 
which an appeal might have been taken is not 
brought up by, and cannot be considered or re- 
viewed on, an appeal from a subsequent order or 
decree,such as an appeal from an order or decree 
vacating or setting aside or refusing to vacate or 
set aside a judgment or decree,!'^ or an appeal from 
an order or decree enforcing and carrying into ef- 
fect another decree.is 

c. Persons Entitled to Allege Error 
(1) In general 


(2) Waiver of, and estoppel to allege, 
error 

(1) In General * , 

(a) Appellant 

(b) Appellee 

(c) Persons not parties in appellate 

court 

(a) Appellant 

Appellant is not entitled to complain of errors of 
the trial court which may be prejudiciai or injurious 
to others, but are not so as to him. 

No party can take advantage of an error com- 
mitted in the trial court except the one against 
whom it was committed.i^ Aceordingly, appellant 
cannot take advantage on appeal of alleged errors 
in the rulings, orders, decisions, or proceedings in 
the trial court which do not affect his interests.'^^ 
Thus he cannot complain of alleged errors which 
are not prejudiciai to him and affect only his co- 
party,2l an adverse party or parties,^^ an interven- 
er,23 or persons not parties to the suit ^4 or to the 
appealand he cannot predicate error on rulings 
or decisions favorable to his coparty unless he has 
been injured or prejudiced thereby.^s A fortiori, 
appellant cannot complain of an alleged error which 
did not injure, but benefited, him.^^ 


13. 0.S —^^Caterpillar Tractor Oo. v. 
International Harvester Co., C.O.A. 

120 F.2d 82, modifying, D.C., 
32 F.Supp. 304—Weaver v. Atlas 
Oil Co., C.C.A.La., 39 F.2d 847. 

4 C.J. p 687 note 64. 

14. Restraining oirder 

Alleged error in granting restrain- 
ing order was not reviewable on ap¬ 
peal from order granting temporary 
injunction, former being merged in 
latter.—City of Reno v. Sierra Pac. 
Power 'Co., C.C.A.Nev., 44 F.2d 281. 

15. U-S.—Deckert v. Independence 
'Shares Corporation, Pa, 61 S.Ct. 
229, 311 U.S. 282, 85 'L.Ed. 189, re- 
yersing, C.C.A., Independence 
Shares Corporation v. Deckert, 108 
P.2d 51, reversing, D.C., Deckert 
V. Independence Shares Corpora¬ 
tion, 27 F.Supp. 76'3, certiorari 
granted 60 S.Ct. '715, 309 U.S. 848, 
84 'L.Ed. 1000 and Deckert v. Penn- 
sylvania Co. for Insurance on 
Lives and Granting Annuities, 60 
S.Ct. 716, 309 U.S. 648, 84 'L.Ed. 
1000—Holmes . County, Miss., v. 
Burton Const. Co., C.C.A.Miss., 272 
P. 565. 

16. U.S.—'Chase v. Driver, Ark., 92 
F. 780, 34 C.C.A. 668. 

It has been held, however, that on 
an appeal from an or^er confirming a 
sale of real estate and overruling a 
motion to vacate the order of sale, 
on the ground that it was not in 


compliance with statutory require- 
ments, the confirmation should be set 
aside if it appears that there was 
not a legal sale, although the order 
of sale is not directly under review. 
—Westmoreland Brick Co. v. U. S. 
Malleable Iron 'Co., C.C.A.Ohio, 16 F. 
2d 371. 

17. U.S.—U. S. V. Van Blargen, C.C. 
Alsr.J., 60 F.2d 874-^Luhrig Col- 
lieries Co. v. Interstate Coal & 
Dock Co., C.C.A.N.T., 287 P. 711, 
certiorari denied Thosmil Holding 
Corporation v. Interstate 'Coal & 
Dock Co., 4>3 'S.Ct. 700, 262 U.S. 751, 
67 L.Ed. 1215. 

18. U.S.—Long V. Maxwell, N.C., 59 
F. 948, 8 C.C.A. 410. 

19. U.S.—Jones Store Co. v. Dean, 
C.C.A.MO., '56 P.2d 110, certiorari 
denied Dean v. Jones Store 'Co., 52 
S.Ct 641, 286 U.S. 569, 76 L.Ed. 
1292—Bremner v. Hendrickson, C. 
C.A.Minn., 31 F.2d 893. 

20. U.S.—Southard & Co. v. Saling- 
er, C.C.A.I11., 117 'P.2d 194—Hoyal 
Oak Drain Dist, Oakland County v. 
Keefe, C.C.A.Mich., 87 P.2d 786— 
Hayes v. Tootle-Lacy Nat Bank, 
C.C.AKan., 72 F.2d 429—Grobel v. 
Miller, C.C.A.Pa., 71 F.2d 503— 
Evans v. Humphrey, C.C.A.Idaho, 
38 P.2d 984—Missouri Broom Co. 
V. Guymon, Mo., 115 P, 112, 53 C. 
C.A. 13. 


21. U.S.—Miller v. Wilkins, Wis., 
209 ‘P. 582, 126 C.C.A. 404. 

22. U.S.—Jones Store Co. v. Dean, 
C.C.A.Mo., 56 F.2d 110, certiorari 
denied Dean v. Jones Store Co., 
52 S.Ct 641, 286 U.S. 559, 76 L.Ed. 
1292. 

£rror is. adjndicating respective 
rights of ^versary coporties 
Where error is committed in ad- 
judicating the respective rights of 
adversary coparties, appellant can¬ 
not avail himself of such error.— 
Nolte V. Hudson Nav. Co., C.C.A.N. 
Y., 11 F.2d 680. 

23. U.S.—^Elmer Co. v. Kemp, C.'C. 
A.Cal., 67 F.2d 948, modifying, D. 
C., Kemp v. Elmer Co., 56 F.2d 657. 

24- U.S.—Fidler v. Roberts, C.C.A. 

111., '41 F.2d 305. 

63 C.J. p 680 note 70. 

25. U.S.—^Blmer 'Co. v. Kemp, ‘C.C.A. 
Cal., 67 F.2d 948, modifying, D.C., 
Kemp V. Elmer Co., 56 F.2d '657. 

26. U.S.—Bremner v. Hendrickson, 
C.C.A.Minn., 31 •p.2d 89-3—Illinois 
Cent R. Co. v. Horaee Turner Cor¬ 
poration, C.'C.A.Ala, 9 P.2d 6^ 
Denver City Tramway Co. v. Nor¬ 
ton, Colo., 141 F. 599, 73 C.C.A, 1. 

2i7. U.S.—Boswell v. U. S., C.C,A. 

Ga., 123 F.2d 


3&5 
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(b) Appelfee 

An appeUee who has not taken a cross appeal 
cannot go b«yond supporting the judgment or decree 
under review and opposing every assignment of error. 

An appellee who has not taken a cross appeal 
may urge in support of the judgment or decree un¬ 
der review any matter appearing in the record,28 


even though his argument may involve an attack up- 
on the reasoning of the lower court or an insist- 
ence upon matters overlooked, ignored,'^® or reject- 
ed^^ by it; but he may not attack the judgment or 
decree with a view either to enlarging his own 
rights thereunder or of lessening the rights of his 
adversary,'^^ whether what he seeks is to correct an 


28. U.S.—^Anderson v. Atherton, Ky., 
58 S.CL 53, '302 U.S. 643, 82 'L.Ed. 
500, reversingr, C.U.A., Atherton v. 
Anderson, SS F.2d 5 IS, modifying’, 
D.C., Anderson v. Akers, 7 F.Supp. 
924, rehearing- denied 9 IF.Supp. 
151, opinion supplemented 11 F. 
Supp. 9, certiorari granted Ander¬ 
son V. Atherton, 'S? S.Ct 754, 300 
U.S. 652, 81 U.Ed. S. v. 

American E.y. Express Co., Ga., 44 
S.Ct. -560, 265 U.S. 425, 68 Ii.Ed. 
1087—^Lianova Corporation v. Na¬ 
tional Suprply Co., C.C.A.Pa., 116 
F.2d 235, affirming, D.C., 30 F. 
Supp. 742, and rehearing- denied, 
C.C.A., 116 P.2d 934—Cleveland 

Clinic Foundation v. Hiimphrys, C. 
C.A.Ohio, -97 F.2d 8.49, 121 A.IL/.R. 
IS^, certiorari denied 59 S.Ct. 93, 
305 U.S. 628, 83 'L.Ed. 403—Uusack 
■V. Long-aker, C-C-A-N-T., 95 F,2d 
304—Blackhurst v. Johnson, C.C. 
A.Mo., 72 F.2d 644—Williams v. 
Bank of America Nat. Ass’n, C.G. 
A.N.T., 55 F.2d 884—Higgins v. 

White, D.C.Mass., Sl P.Supp. 796, 
conforraing- to mandate, C.C.A., 93 
F.2d 357, reversing- D.O., 18 F. 
Supp. 9'86, and reversed on other 
grounds, C.O.A., 116 F.2d 312—R. 
K. Le -Blond Mach. Tool Co. v. 
Wickes Bros., D.C.MiclL, 23 F. 
Supp. '371. 

4 C.J. p 696 note 6. 

Secisive ma-tter 

(1) The matter asserted hy appel¬ 
lee in support of the judgment must 
he decisive. The failure of appellant 
tq prove its case would not be de¬ 
cisive on appeal where appellee se- 
cured an aihrmatlve judgment quiet- 
ing its title and the question on 
appeal was -whether this judgment 
could be affirraed.—City of Los Ange- 
les V. Borax Consolidated Limited, 
C.C.A,Cal., 74 F.2d 901, reversing, D. 
C., 5 F.Supp. 281, certiorari granted 
Borax Consolidated, Limited v. City 
of Los Angeles, 55 S.Ct. 921, 295 U. 
S. 729, 79 L.Ed. 1679, and affirmed 
56 S.Ct 23, 296 U.S. 10, 80 L.Ed. 9, 
rehearing denied 56 S.Ct 304, 296 U. 
S. 664, 80 L.Ed. 473. 

(2) Plaintiff could not justify ver- 
dlct for compensation in excess of 
that provided in special contract on 
‘groiind that other party had repudi¬ 
ati^ it where testimony conceming 
repudiation was denied and plaintiff 
'did not acoept alleged repudiation. 

—U. S. Potash Co. V. McNutt, C.C,A* 
^.M., 7d 'P.2d 126, dosts taxed 70 F.2d{ 
1003. J 


Particnlar matters which may he 
urged 

(1) Where treasurer’s demurrer to 
complaint seeking recovery of taxes 
allegedly paid under protest under 
alleged invalid law was sustained, 
question whether plaintifCs, who had 
not attached to complaint receipts 
which they were required to obtain 
on paying taxes under protest, could 
malntain their complaint was open to 
treasurer on plaintiffs’ appeal, in 
support of judgment, even though 
treasurer did not take a cross-appeal. 
—Agudo V. Sancho, C.C.A.Puerto 
Pico, 89 F.2d 481. 

(2) An appellee is not estopped 
from insisting that the trial court 
properly construed the contract sued 
on.—Ingram-Day Lumber Co. v. 
Schultz, C.C.A.Wis., 45 F.2d 359, 
certiorari denied 51 S.Ct. 366, 283 U. 
S. 833, 75 L.Ed. 1445. 

29. U.S.—^U. S. V. American Ry. 
Express Co., Ga., 44 S.Ct. 560, 265 
U.S. 425, 68 L.Ed. 1087—Lanova 
Corporation v. National Supply Co., 

C. C.A.Pa.. 116 F.2d 235, affirming, 

D. C., 30 F.Supp. 742, and rehearing 
denied, C.C.A.. 116 F.2d 934—Cleve¬ 
land Clinic Foundation v. Hum- 
phreys, C.C.A,Ohio, 97 F.2d 849, 121 
A.L.R. 163, certiorari denied 59 S. 
Ct. 93, 305 U.S. 628, 83 L.Ed. 408— 

R. K. Le Blond Mach. Tool Co. v. 
Wickes Bros., D.C.Mich., 23 F.Supp. 
371. 

30. U.S.—U. S. V. American Ry. Ex¬ 
press Co., Ga., 44 S.Ct. 560, 265 U. 

S. 425, 68 L.Ed. 1087—Lanova Cor¬ 
poration V. National Supply Co., C. 
C.A.Pa., 116 F.2d 235, affirming,* D. 
C., 30 F.Supp. 742, and rehearing 
denied, C.C.A., 116 F.2d 934—^R. K. 
Le Blond Mach. Tool Co. v. “Wickes 
Bros-, D.CMich., 23 F.Supp. 371. 

31. U.S.—Cusack v. Longaker, C.C, 
A.N.T.. 95 F.2d 304. 

Ck>mpromise and settlement 
Issue raised by trial courfs re- 
fusal to accept defendant's plea of 
accord and satisfaction was deter- 
minable on plaintiffs appeal from 
judgment for defendant^ notwith- 
standing defendant did not appeal 
from order overruling plea and pro- 
ceeded with trial on merits, since in 
pressing his view of legal effect of 
compromise settlement defendant 
was not attacking, but seeking to 
support, judgment—Carpenter v. Du- 
rell, C-C,A.Tehn., 90 F.2d 57, certio¬ 
rari denied Liirell vj Carpenter, 58 S. 
Ct. 42, 302 U.S. 721, 82 L.Ed.' 557. 

356 


33. U.S.—^U. S. V. American Ry. Ex¬ 
press Co., Ga., 44 S.Ct, 560, 265 
U.S. 425, 68 L.Ed. 1087—Boswell v. 

U. S., C.C.A.Ga., 123 F.2d 213— 
Jones V. Tower Production Co., C. 
C.A.Okl., 120 F.2d 779—American 
Agriculture Chemical Co. v. Jan- 
kowski, C.C.A.N.T., 105 F.2d 953— 
Smith V. Boise City, C.C.A.Idaho, 
104 F.2d 933—Reynolds Spring Co. 

V. L- A. Young Industries, C.C.A. 

Mich., 101 F.2d 257—Cleveland 
Clinic Foundation v. Humphreys, 
C.C.A.C>hio, 97 F.2d 849, 121 A.L.R. 
163, certiorari denied 59 S.Ct. 93, 
305 U.S. 628, 83 L.Ed. 403—U. S. 
Fideli ty & Guaranty Co. v. Swee- 
ney, C.C.A.Mo., 80 P.2d 235—Wil¬ 
liams V. Bank of America Nat 
Ass'n, C.C.A.N.T., 55 F.2d 884— 

Pennsylvania Cernent Co. v. Brad- 
ley Contracting Co., C.C.A-N,T., 13 
F.2d 532—R. K. Le Blond Mach. 
Tool Co. V. Wickes Bros., D.C. 
Mich., 23 F.Supp. 371—Gay v. 
Focke, C.C.A.Hawaii, 291 F. 721— 
Tjosevig V. Donohoe, C.C.A.Alaska, 
262 F. 911, certiorari denied 40 
S.Ct 396, 252 U.S. 587, 64 L.Ed. 
730—Rogers v. Marion County 
Lumber Corporation, S.C., 251 P. 
876, 164 C.C.A. 92—Lasswell Land 
& Lumber Co. v. Lee Wiison & Co., 
Mo., 236 F. 322, 149 C.C.A. 454, 
certiorari denied 37 S.Ct 245, 242 
U.S. 652, 61 L.Ed. 546—U. S. v. 
Norris, Okl., 222 F. 14, 137 C.C.A. 
552. 

4 C.J. p 695 note 99. 

Lossening claiman-fc^s rights 

On appeal from order relegating 
claimant to status of general cred¬ 
itor, debtor's receiver who did not 
file a cross appeal could not contend 
that claimant should be relegated to 
status inferior to that of general 
creditor—Stepp v. McAdams, C.C.A. 
Cal., 88 P.2d 925. 

Amonnt ot recovery 

An appellee who has not appealed 
cannot complain that he was entitled 
to an increase or reduction, as the 
case may be, of the amount of the re¬ 
covery.—U. S. V. Bentley, C.C.A.N.T., 
107 F.2d 382, affirming, D.C., 27 F. 
Supp. 420—Reynolds Spring Co. v. L. 
A. Young Industries, C.C.A.Mich., 101 
F.2d 257—North German LJoyd v. 
E11;ing. C.C.A-N.Y., 96 F,2d 48—Likins 
V. Jefferson Standard Life Ins. Co., 
C.C.A.Tex., 69 F.2d ,98—Orient Petro¬ 
leum Co. V. Wichita State Bank & 
Trust Co., C.C.A.Tex., 17 P.2d 263, 
denying rehearing 16 417—Cobp- 
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error ^ or to suppkment the judgment or decree 
with respect to a matter not dealt with below.^^ 
In oth^r words, he cannot go beyond supportin^ tht 
judgment and opposing every assignment of er- 
ror.^^ 

(c) Persons Not Parties in Ap{>ellate Court 

One not a party to the appeal cannot ordinarlly 
allege error in the proceedings. 

One who has not appealed and who is not a party 
to the proceedings in the appellate court has no 
standing to allege error. 3 6 So, one who was not a 
party to the proceedings below will not be heard 
to complain of such proceedings in the • appellate 
court, even though he was named as a party in 
the original pleading but was never served with 
process.^^ 

(2) Waiver of, and Estoppel to Allege, Er¬ 
ror 

(a) Error committed or invited by party 

complaining 

(b) Assent to, or recognition of, validity 

of proceedings 


(a) Error Committed or Invited hy Party 
Complaining 
aa. In general 
bb. Jurisdiction 

cc. Nature and theory of cause and 
grounds of action or defense 
dd. Parties 
ee. Pleadings 

if. Evidence and mode of proof 
gg. Instructions and refusal thereof 
hh. Submission of issue or question tp 
jury 

ii. Qther matters 
aa. In General 

One may not complain on review of errors b^low 
for which he was responsible. 

A party will not be permitted on appeal to take 
advantage of errors in the proceedings below which 
he himself committed,^ 9 or invited or induced the 
trial court to commit,^<> or which were the natural 
consequences of his own neglect or misconduct.'^'^ 
Especially is this true where the errors were not 
prejudicial.'^^ 


er V. Jewett, S.D., 233 F. 618, 147 C. 
C.A. 426—4 C.J. p 696 note 2. 

33. U.S.—U. S. V. American Ry. Ex¬ 
press Co., Ga., 44 S.Ct. 560, 265 U. 
S. 425, 68 L.Ed. 1087—U. S., to Use 
of Merchants & Manufacturers Se- 
curities Co. v. Johnson, C.C.A.Mo., 
98 P.2d 462—Barnsdall Refining: 
Corporation v. Cushman-Wilson Oil 
Co., C.C.A.Iowa, 97 F.2d 481—Mayo 
V. Dean, C.C.A.La., 82 F.2d 554, af- 
firming', D.C., Dean v. Mayo, 9 F. 
Supp. 459—American Seating- Co. v. 
Bullard, C.C.A.Mich., 290 F. 896— 
Moller V. .Herringr, Tex., 255 F. 
670, 167 C.C.A. 46, 3 A.L.R. 624. 
Qnestions detenuined adversely to 
appellee 

Where appellee fa^iled to appeal he 
is not entitled to present fer re¬ 
view, in opposition to the judg- 
ment or decree, questions deter- 
mined adversely to him in the court 
below.—Cervin v. W. T. Grant Co., 
C.C.A.Tex., 100 F.2d 163—Blackhurst 
V. Johnson, C.C.A.Mp^, 72 F.2d 644— 
Merchants’ & l^janufacturers' Securi- 
ties Co. V, Johnson, C.C.A.Mo., 69 F. 
2d 940, certiorari denied Johnson v.i 
Merchants & Mfrs. Securities Co., 55 
S.Ct. 80, 293 U.S. 569, 79 L.Ed. 668— 
U- S. v. Ten Ca.ses, More or Less, 
Bred Spred, C.C.A.Iowa, 49 F.2d 87— 
Swig V. Tremont .Trust Co., C-C.A 
Ijlass., 8 F.2d 943-—Henna v. S^uri & 
Subira, C.C-A.]Puerto R4,co, 237 F. 
145, 150 C.C.A. 291^—4 C.J. p 6^4.note 
98. . 

Where appellee falled to appeal he 
caamot complain 

(1) Of ruling on question of vehuW 


—Jones Store Co. v. Dean, C.C.A.Mo., 
56 F.2d 110, certiorari denied Dean 
V. Jones Store Co., 52 S.Ct. 641, 286 

U. S. 559, 76 L.Ed. 1292. 

(2) Of rulings admitting or ex- 
cluding evidence.—Neece v. Durst, 
C.C.ACaL, 61 F.2d 591. 

(3) Of alleged errors in the sub¬ 
mission of issues to the jury.—U. S. 
Potash Co. V. McNutt, C.C.A.N.M., 
70 F.2d 126, costs taxed 70 F.2d 
1003. 

(4) Of findings.—Tillman & Bendel 

V. California Packing Corporation, C. 
C.A.CaL, 63 F.2d 498, certiorari de¬ 
nied 64 S.Ct. 55, 290 U.S. 638, 78 L. 
Ed. 554, and California Packing Cor¬ 
poration V. Tillman & Bendel, 54 S. 
Ct. 63, 290 U.S. 638, 78 L.Ed. 564— 
Jacobs V. lodent Chemical Co., C.C.A. 
N.J., 41 P.2d 637—Guardian Savings 
& Trust Co. V. Dillard, C.C.AArk., 
15 P.2d 996. 

(5) Of a discrepancy between the 
verdict and the judgment as to the 
date at which interest should begin 
to run.—G. L. Webster Co. v. Trini- 
dad Bean & Elevator Co., C.C.AVa., 
92 P.2d 177. 

34. U.S.—^U. S. V. American Ry. Ex¬ 
press Co., Ga., 44 S.Ct. 560, 265 

U. S. 425, 68 L.Ed. 1087. 

35. U.S.—Philadelphia Casnalty Cto. 
Vi Pechheimer, Ohio, 220 F. 491» 
136 C,C.A 25, Ann.Caa'1917D 64. 

4 Cjr. p 696 note 3. ’ m 

3S. U.S.—^Osage Oil & Refining Co. 

V. Mulber Oil Co., C.C.A.Okl., 43 F. 

’ ^ ' 306—THnity Portland Cernent 


Co. V. Bass Foundry & Machine 
Co., C.C.AOhio, 26 F.2d 348—^Ped- 
eral Coal Co. v. Royal Bank of 
Canada, C.C.A.N.Y., 10 P.2d 679. 

37. U.S.—Cook V. Lasher, W.Va,, 73 
F. 701, 19 C.C.A. 654. 

38. U.S.—Cook V. Lasher, supra. 

38. U.S.—Rosaly v. Gonzalez, C.C.A 

Puerto Rico, 106 F.2d 169—National 
Loan & Investment Co. v. Rockiaud 
Co., Minn., 94 P. 335, 36 C.C.A. 
370. 

4a U.S.—Smails v. 0'Malley, C.C.A. 
Neb,, 127 F.2d 410—Lake City, Net- 
tleton & Bay Road Improvement 
Dist. No. 1 of Craighead County, 
Ark.» V. Luehrmann, C.C.A.Ark., 
113 P.2d 458—Hummel v. Wells 
Petroleum Co., C.C.A.I11., 111 P.2d 
883—Pitcairn v. Pisher, C.C.A.Iowa, 
78 F.2d 649—Globe & Rutgers Pire 
Ins. Co. V. Winter Gardeu Co., C.C. 
A.N.Y., 9 F.2d 227, certiorari denied 
46 S.Ct. 352, 270 U.S. 654, 70 L.Ed. 
782—^Boatmen’s Bank of St, Louis, 
Mo., V. F^itzlen, Kan., 221 F. 145, 
137 C.C.A 45—^Delta Lumber Co. 
V. Schwarz Wheel Co., p.C.Pa., 218 
F. 85—^National Loan & Investment 
Co. V. Rockland Co., Mii^, 94 F. 
335, 36 C-C.A 370. 

4 C.J. p 700 note 39. 

4a.- U.S.—^Rosaly v. Gosnzalez, C.C.A. 
Puerto Rico, 106 F.2d .169—South¬ 
ern Pac. Co. V. Hali, GaL, 100 P. 

■ 760, 41 CiCA. 50. 

4SL U.S.-^RoSaly V. Gbnzale^, C.C.A. 
Puerto Rico, 106 P.2d 169—Schaflter 
V. Pennsylvania R, Co., C.G.AJ11., 
191 F.2d 369. 
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bb. Jurisdiction ■ , 

Jurisdiction of the subject. matter of a controversy 
Tnay not be acquired by consent or estoppel. 

Jurisdiction of the subject matter of a contro¬ 
versy must exist as a matter of law, and may not be 
conferred by consent of the parties or by estoppel.-^^ 

cc. Nature and Theory of Cause and 
Grounds of Aetion or Defense 

In general, a party on review may not change the 
theory on which the case was tried below or take a 
position inconsistent with that which he maintained in 
the triai court. 

Parties cannot elect to try their causes on one 
theory in the lower court, and, when defeated on 
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that theory, assume a different position in the ap¬ 
pellate court,and hence a party may not urge a 
reversal because the case was tried below on an er- 
roneous theory in which he acquiesced.^^ Accord- 
ingly, when a party relies, in the triai court, on a 
certain ground of action or defense, he is bound 
thereby and will not be allowed to assume, in the 
appellate court, any position which is inconsistent 
therewith.-^® So a party may not take, on appeal, a 
position inconsistent with that which he maintained 
in the triai court with respect to the validity of cer¬ 
tain ordinances the right of his opponent to plead 
limitations,^^ or the nature of his cause of action.49 


43. U.S.—Little Rock St. Grading 
-,Dist- V. Hagadorn, Ark., 186 F. 451, 
108 C.C.A. 429, certiorari denied 32 
S.Ct. 524, 223 U.S. 721, 56 L.Ed. 
630. 

Xntroduciilg' evideiLce as not estoppel 

Where plaintiff's evidence in suit 
on war risk policy showed that court 
was without jurisdiction, introduc- 
tion of evidence to controvert evi¬ 
dence offered by plaintiff did not 
preclude g-overnment from relying on 
absence of jurisdiction on plaintiff's 
appeal.—Egan v. U. S., C.C.A.IIL, 80 
F.2d 404. 

44, U.S.—Parts Mfg-. Corporation v. 
Lynch, C.C.A.N,Y., 129 F.2d 841, af- 
firming, D.C., 45 F.Supp. 854—Ram- 
niing Real Estate Co. v. U. S., C.C. 
A.Mo., 122 F.2d 892—Sierocinski v. 
E. I. Du Pont De Nemours & Co., C. 
C.A.Pa., 11S F-2d 531—Reidy v. 
Myntti, C.C.A.Alaska, 116 F.2d 725 
—New York Life Ins. Co. v. Cal- 
houn, C.C.A.Mo., 114 F.2d 526, cer¬ 
tiorari denied 61 S.Ct, 141, 311 U.S. 
701, 85 L.Ed. 455—^Associated In- 
demnity Corporation v. Scott, C. 
C.A.Tex., 103 F.2d 203—U. S. to 
Use of Merchants & Manufacturers 
Securities Co. v. Johnson, C.C.A. 
Mo., 98 P.2d 462—Henry H. Cross 
Co. V. Simmons, C.C.AAriz., 96 F. 
2d 482—Renwick v. U. S., C-C.A.Ill., 
87 F.2d 123—Indemnity Ins. Co. of 
North America v. Atehison, T. & 
S. F. Ry. Co., C.C.A.Ariz., 85 F.2d 
1006, denying rehearing 85 F.2d 
438—Title Guarantee & Trust Co. 
V. Mcllwain, C.C.A.Gal., 73 F.2d 754 
— U. S. V. Nickle, C.C.A.Mo., 70 F. 
2d 873—U. S. Potash Co. v. Mc- 
Nutt, C.C.A.N.M., 70 Fi2d 126, costs 
taxed 70 F.2d 1003—^Bovay v. Ful- 
ler, C.C.A.Ark,, 63 F.2d 280—Kim- 
ble V. Kiser, C-C.A.W.Va., 59 F.2d 
626—^Virginian Ry. Co. v. Cham- 
bers, C.C^W.Va., 46 F.2d 20, cer¬ 
tiorari granted 51 S.Ct. 352, 283 U. 
S, 813, 75 L.Ed. 1430, and. affirmed 
52 S.Ct. 27, 284 U.S. 577, 76 L.Ed. 
501—Sacramento Suburban Fruit 
Lands Co. v. Melin, C.C.A.CaL, 36 
F,2d, 907, followed ip Sacramento 
Suburban Fruit Lapds Co. v. Cur¬ 


tis, 36 F.2d 923—^Alabama Chemical 
Co. V. International Agr. Corpora¬ 
tion, G.C.A.Ala., 35 F.2d 907, cer¬ 
tiorari denied 50 S.Ct. 240, 281 U.S. 
727, 74 L.Ed. 1144—U. S. v. Peter- 
son, C.C.A.Wyo., 34 F.2d 245—Rees 
V. Lombard, C.C.A.Cal., 21 F.2d 276 
—^Arkansas Anthracite Coal & 
Land Co. v. Stokes, C.C.A.Ark., 2 
P.2d 511—Southern Cotton Oil Co. 
V. Shelton, S.C., 220 F. 247, 136 C. 
C.A. 509. 

4 C.J. p 701 note 49. 

45. U.S.—^Arkansas Anthracite Coal 
& 'Land Co. v. Stokes, 'C.C.A.Ark., 
2 F.2d 511. 

46- U.S.—Twachtman v. Connelly, C. 
C.A.Ohio, 106 F.2d 501—Dant & 
Russell V. J. D. Halstead Lumber 
Co., C.C.A. CaL, 1G3 F.2d 306—<Fitz- 
gerald v. McFadden, C:C.A.N.Y., 88 
F.2d 639—^Lord v. Territory of Ha- 
waii, C.C.AHawaii, 79 F.2d 761. 
ParticTilar matters not available 

(1) State suing insolvent bank’s 
receiver on trust theory, cannot on 
appeal claim right of preference in 
distribution.—Fiman v. State of 
South Dakota, C.C.AS.D., 29 F.2d 776, 
modifying, D.C., State of South Da¬ 
kota V. Fiman, 29 F.2d 770, and cer¬ 
tiorari denied Fiman v. State of 
South Dakota, 49 S.Ct. 254, 279 U.S. 
841, 73 L.Ed. 987. 

(2) Surety, suing individual claim- 
ants to have liability on highway 
contractoFs bond prorated, could not 
assert on appeal that bond protected 
state only.—^American Surety Co. of 
New York v. James A. Dick Co., 'C. 
C.AN.M., 23 F.2d 464, certiorari de¬ 
nied '49 S.Ct 26, '278 U.S. 624, 73 IL 
Ed. '545. 

(3) On appeal from order relegat- 
ing claimajit to status of general 
creditor, debtoFs receiver could not 
contend that claimant should be rele- 
gated to status inferior to that of 
general creditor, where receiver in 
lower court repeatedly vprayed that 
claimant should be given s-tatus of j 
general creditor.—Stepp v. McAdams, 
C.C.A.CaL, 88 F.2d 925. 

(4) Stevedore, electing to try ac- 
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tion under Oregon Employers' Lia¬ 
bility 'Law, was not entitled to apply 
Merchant Marine Act abolishing fel- 
low-servant rule.—Van Norden v. 
Chas. R. McCormick Lumber Co. of 
Delaware, C.C.A.Or., 17 P.2d 568, cer¬ 
tiorari denied 47 S.Ct. 768, 274 U.S. 
758, 71 L.Ed. 1337. 

(5) In false imprisonment action, 
plaintiff, having claimed proceedings 
should have been instituted before 
United States commissioner, cannot 
claim he should have been taken be¬ 
fore justice of peace.—Janus v. U. S. 
ex rei. Humphrey, C.C.A.Idaho, ‘3'S P. 
2d 431, reversing, D.C., 30 P.2d 530. 
Position on review not Inconsistent 

Rule that precludes change of the¬ 
ory on appeal did not preclude as- 
signee of judgment who insisted on 
right to recover full amount of judg- 
.ment in triai court from admitting 
that he was entitled only to contrib- 
ution.—Nelson v. Century Indemnity 
'Co., ‘C.C.A.Cal., 65 P.2d 765, certiorari 
denied 'Century Indemnity Co. v. Nel¬ 
son, 54 S.Ct 120, 290 U.S. 683, 78 
L.Ed. 68 8. 

47. Ordinances granting franchise 

City, having prior to and since 
commencement of litigation by street 
railway taken position that ordinanc¬ 
es granting franchises were valid, 
cannot thereafter contend that ordi¬ 
nances were void ab initio.—City and 
County of Denver v. Denver Tram- 
way Corporation, C.C.A.Colo., 2*3 F.2d 
287, certiorari denied 49 S.Ct. 20, 278 
U.S. ^616, 73 L.Ed. 539. 

48. Hight recogfnized ia triai court 

Inability of Corporation to plead 
statute of limitations for failure to 
comply with law could not be raised 
for first time on appeal where case 
was tried on theory recognizing ca- 
pacity of Corporation to plead stat¬ 
ute.—Sacramento Suburban Fruit 
Lands Co. v. Melin, C.C.A.Gal., 3 6 F. 
2d 907, followed in Sacramento Sub" 
urban Fruit Lands Co. v. Curtis 36 
F.2d 923. 

49. E:^ess or ImpUed CQatract 

Evidence and claim for leg;al Serv¬ 
ices showed ,,^hat, attorney based 
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Rulc qualified. The rule that the parties on ap- 
peal are bound by the theory on which the action 
was tried below is enforced only where injustice 
will not resuit.®^ 

dd. Parties 

One may not complain on appeal of errors in re- 
spect of parties for which he was responsible. 

A party will not be heard to assert on appeal that 
the proceedings below were defective for w^ant of 
proper parties when the defect was caused by his 
own neglect or misconduct.^^ 

ee. Pleadings 

One may not on review complain of errors with 
respect to pleadings where he invited such errors, or 
where his objection is inconsistent with the position 
taken below- 

The rule that on review one may not take a po¬ 
sition inconsistent with the theory, grounds of ac¬ 
tion, or defense followed and adopted below, see 
supra subdivision c (2) (a) cc of this section applies 
to errors in respect of pleadings and in respect of 
matters involving issues, proof, and variance;'®^ 
and the principle of estoppel to allege invited error 
considered supra subdivision c (2) (a) aa of this 
section prevents a party from asserting as error 
defects in his adversary^s pleadings caused by the 
party qomplaining thereof.^^ 


ff. Evidence and Mode of Proof 

One may not complain on review of error whfcft^ 
he has committed or invited in respect of rulings on 
evidence and the mode of proof in general, or urge 
in such connection an objection inconsistent with the 
position he took in the triai court. 

The rule that one may not complain on review of 
errors committed or invited by himself, or raise ob- 
jections inconsistent with his position below, as 
heretofore considered in subdivision c (2) (a) aa, 
cc of this section, applies to errors claimed in re¬ 
spect of rulings on evidence and mode of proof in 
general. 

Burden of proof, One who voluntarily assumes 
the burden of proof will not be heard on appeal to 
assert that the burden was on the other party.^^ 

Admission of evidence, A party may not com¬ 
plain, on appeal, of the admission of certain evi¬ 
dence where its admission was due to his own 
fault'^"^ or where he objected to the withdrawal of 
the evidence.SS So an appellant may not assert 
as error the admission of evidence which he him¬ 
self has introduced ^9 or which he has himself elicit- 
ed or brought out, as by cross-examination of his 
adversary’s witnesses in the triai of the cause be¬ 
low. Moreover, a party who introduces improper 
evidence such as that which is incompetent, or evi¬ 
dence inadmissible under the pleadings, will not be 


claim and tried case on quantum 
meruit, precluding: reliance on ap¬ 
peal on theory of express contract.— 
Wickwire v. Martin, •C.C.A.OkL, 63 
F.2d 6'4. 

50. U.S.—^Associated Indemnity Cor¬ 
poration V. Scott, C.C.A.Tex., 103 
F.2d 203. 

51. U.S.—Home Ins, Co. of 'New 
York V. Scott, C.C.A.Ohio, 46 'F.2d 
10, certiorari granted Sun Insur¬ 
ance Office V. Scott, 51 S.Ct. 487, 
'28'3 U.S. '814, 75 HEd. 1431, and 
reversed on other grounds Sun Ins. 
Office V. Scott, 52 S.Ct. 72, 284 U. 
S. 177, 76 GLi.Ed. 229. 

Party hound Tby election 

Plaintift electing to proceed on own 
account, after heing apprised on for¬ 
mer appeal and suhsequent proceed¬ 
ings before master that third party 
should be additional plaintiff, was 
bound by election.—Eawrence-Wil- 
liams Co. v. Societe Bnfants Gom- 
bault Et Oie, C.C.A.Ohio, ‘52 F.2d 774, 
certiorari denied SoCiete Enfants 
Gombault Et Cie v. 'Lawrehce^Wil¬ 
liams Co.. 52 S.Ct. 406, i2.85 U.S. 549, 
76 'KEd. 940. 

52. U.S.—Harkin v. Brundage, C.C. 
A.I 11 ., 13 E.2d 517,' 47 S.Ct. ^ 257, 
273 U.S. 682, 71 li'Ed..'838, and re¬ 


versed on other grounds 48 S.Ct 
268, '276 U.S. '3'6, 73 'L.Ed. 457. 

53. Case tried on theory issne was 
presented 

In action for commission for pro- 
curing reinsurance contract, where 
plaintifEs themselves brought out ev¬ 
idence showing that they represented 
adverse principals wrthout knowl- 
edge of both, and defendant, at close 
of whole case, moved to dismiss com- 
plaint on such ground and plaintiffs 
did not suggest that issue was not 
in case but were content to meet it, 
plaintiffs could not, on defendanfs 
appeal, rely on defendanfs failure to 
plead such defense.—^Wolfe v. Inter¬ 
national Reinsurance Corporation, C. 
C.A.N,T., '73 F.2d 267, certiorari de¬ 
nied 55 S.Ct. 637, 294 U.S. 725, 79 
L.Ed, 12'56. 

54. U.S.—Haley v. Kilpatrick, Colo., 
104 F. 647, 44 C.C.A. 102. 

4 C-J. p 703 note 69 [a]. 

55 . U.S.—Baldrich v. Barbour, C.C. 
A.Puerto Rico, 30 P.'2d 867, motion 
denied 91 !F.2d 650—^MacLaughlin 
V. Hull, C.C.A'Wash.,- 87 P.2d 641— 
Fidelity & Detposit' Co. of Mary- 
land V. Lindholm, C.C.A.Cal., 66 F. 
2d 5'6, 8'9 A..Ii.R: 279—CJhesapeake 
& O. R. Co. V. 'Lushbaugh, C.'G,A. 
Ohio, 17 F.2d 986. 

56. U.S.—U. S. 'V. .Peterson, C.C.A. 


Wyo., 34 F.2d 2'45~Spokane Inter¬ 
state ‘Fair Ass’n v. Fidelity & De- 
posit 'Co. of Maryland, C.C.A.Wash., 
15 F.’2d 48. 

57. U.S.—Stentor Electric Mfg. Oo. 
V. Klaxon Co., C.C.A.Del., 115 P.2d 
268, affirming, D.C., 30 F.Supp. 425, 
and reversed on other grounds 61 
S.Ct. 1020, 313 U.S. 487, 85 tL.Ed. 
1477—Twachtman v. Connelly, C.C. 
A.Ohio, 106 F.2d '501—United Shoe 
Machinery Corporation v. Paine, C. 
C.A.N.H., 26 F.2d 594, 58 A.L.R. 
1398. 

58. U,S.—Chicago & E. R. 'Co. v. 
Ohio City Lumber Co., Ohio, 214 
F. 751, 181 C.C.A. 57. 

59. U.S.—Oakland Water iFront Ca 
V. Le Roy, C.C.A.Cal., 282 F. 385— 
Ohio & Michigan Coal Co. v. Clark- 
son Coal & Dock Co., C.C.A.Mich., 
266 F. 189. 

Where defendanl; read in evidence 
depositions taken by plaintiff, de¬ 
fendant cannot complain on appeal 
that the depositions contained incom¬ 
petent and hearsay evidence.—Chica¬ 
go B. I. R. Co. V, 'Collins Produce 
Co., 111., 235 F. 857, 149 C.C.A. 169, 
affirmed 39 S.Ct. 189, 249 U.S. 186, 63 
L.Ed. 552 . 

60. U.S.—Pabst Brewing Co. v. E. 
Clemens Horst Ca^ C.QACal., 264 
F. 909.. i . 
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permitted to assert as error the snbsequent admis- 
sion of same or similar evidence offered by his ad- 
versary.^l 

Excliision of evidence, Where a litigant seeks a 
reversal on a ruling of the trial court rejecting evi- 
dence offered for a specific purpose, he cannot in 
the appellate court change the nature of the limita- 
tion of his offer, or the ground or theory upon 
which he asked the lower court to admit the tes- 
timony;62 and a party on whose objection evidence 
was excluded in the trial court cannot avail him- 
self of such evidence in support of his contentions 
on appeal.®^ 

Weight and sufficiency, The general rule that on 
review one may not complain of error which he has 
committed or invited, or take a position on appeal 
inconsistent with that adopted below, as has been 
explained supra subdivision c (2) (a) aa, cc of this 
section, applies to errors alleged in respect of the 
weight and sufficiency of evidence.Thus it is 
not competent for a party to assume, on appeal, an 
attitude different from that vffiich he occupied at 
the trial, and to object to the judgment against him 
because of the want of evidence which was exclud¬ 
ed at his instance,65 in like manner a party is es- 
topped to complain of the judgment for insufficiency 
of evidence to support it where he supplied the 
deficiency by his own admissions in the court be¬ 
low. ^ 6 

The fact that certain documents were not pro- 
duced at the trial cannot be taken advantage of, 
on appeal, by one having possession of the docu- 
ments.^^ i 


gg. Instructions and Refusal Thereof 

One may not complain on review of errors in re¬ 
spect of instructions which were committed or invit¬ 
ed by himself, nor take a position in-consistent with 
that adopted below. 

The general rules, stated supra subdivision c (2) 
(a) aa, cc of this section, which preclude appellant 
from raising errors committed or invited by him¬ 
self, or taking on appeal a position inconsistent 
with that adopted on the trial, apply to errors in 
respect of instructions.^^ Thus, appellant will not 
be permitted, on appeal, to allege that an instruc- 
tion is erroneous or improper where the instruc- 
tion was given at his request by the trial court 
where it is substantially the same as one requested 
by him;'^^ or where it is in accord with the theory 
advanced by him at the trial.'^^ He will not be per¬ 
mitted to allege that an instruction is erroneous 
where the error arose from a consideration of im¬ 
proper evidence introduced by himself,and he 
cannot assign as error an inconsistency in the 
charge which was produced by the giving of an er¬ 
roneous instruction which he requested.'^^ 

Failure or refuscl to instruet. Appellant may not 
complain on appeal of the trial court^s failure to 
give a particular charge which would be inconsist- 
ent with one requested by himself nor can he 
complain of the court^s refusal to direct the jury to 
disregard evidence which he himself has intro¬ 
duced Sq where appellant objected in the trial 
court to the giving of an instruction previously re¬ 
quested by him, he cannot complain, on appeal, of 


61. IT.S.—^Hunter v. Derby Foods, C 
C.A.N'.T., 110 F.2d 970—Bradiey v. 
Adams Express Co., C.C.A.Tenn., 
89 F.M ff41, certiorari denied 58 
S.Ct 17, '302 U.S. 698, ^2 L.Ed. *539 
—Chicago & N". "W. Ry. Co. v. Kel¬ 
ly, C.C.A.Mich., 84 F.2d 569— 
Standard Accident Ins. 'Co. v. Ros- 
si, €.C.A.Ark., 52 F.2d 547—Chesa- 
peake & O. R. Co. v. 'Lusbbaugh, 
O.C.A.Ohio, 17 F.2d 986. 

62. U.S.—Ramming Real Estate 'Co. 
V. U. S., C.C.A.MO., -122 F.2d 892. 

63. U.S.—^U. S. v. White Oak Coal 
Co., C.O.A.W.Va., 5 fF.2d 4’39. 

64. U.S.—In re Scbluter, Green & 
Co., C.CA-K.C., 93 F.2d 810. 

65- U.S.—^tna Xrife Ins. Co. v. 
Moyer, C.C.A.Pa., 113 P.2d 974— 
McNeiI & Higgins Co. v. Howell, 
C.C.A.I11., 10 F.'2d 969—Missonri, 
K. ^ T. Ry. 'Co. V. Elliott, Ind.T., 
i02 F. 96, 42 €.C.'A. 188, afenned 22 
S.Ct 937, 184 U.S. 69^, 4^ L.Bd. 
763. . , 

66. EzecixtloxL' of mortsrage 

Defendanfcs, who admitted exeeu- 


tion of mortgage in answer, could 
not contend on appeal there was no 
proof of its exeeution or existence.— 
Simmons v. Stern, C.C.A.N.M., 9 F. 
2d 256. 

67. U.S.—^iStna Casualty & Surety 
Co. V. Reliable Auto Tire Co., C.C. 
A.Mo., 5-8 F.2d 100. 

ea U.S.—Smails v. 0'Malley, C.C.A. 
Neb., 127 F.2d 410—B. F. Sturte- 
vant Co. V. Champion Fibre Co., 
Ohio, 232 F. 1, 146 C.C.A. 19*3. 

69. U.S.—American Ins. Co. of New- 
ark, ]Sr. J., V. Vann, C.C.A.]Sr.C., 118 
F.2d lOO*!—McVeigh v. McGurren, 
C.C.A.I11., 117 F.2d 673, certiorari 
denied 61 S.Ct 960, >313 U.S. 573, 
85 'UEd. -1531—Security (Life Ins. 
Co. V. Seeber, ;C.C.A.I11., 41 F.2d 
‘600—^Bridgewater Gas Co. v. Home 
Gas Fuel Co., Ohio, 69 F. 40, 7 C. 
C.A, 652. 

Exaroar imputed to party 
Errors, if any, in requested In¬ 
structions given are to be imputed to 
the party making the-request rather. 
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'than to . the court—Smails v. 0’Mal- 
ley, C.C.A.‘Neb., 127 F.2d 410. 

70. U.S.—Badgett v. Jphnson-Fife 
Hat Co., Ind.T., 85 'F. 408, 29 C.C. 
A, 230. 

71. U.S.—Griffin Grocery Co. v. 
Richardsoh, C.C.A.Okl., 10 F.2d 467 
—Bracken v. Union Fac. Ry. Co., 
Neb., 75 F. 347, 21 C.C.A. '387. 

72. U.S.—Phenix Ins. Co. v. Wilcox 
& Gibbs Guano Co., S.C., 65 F. 724, 
13 C-P-A. 88. 

73. « U.S.—^Illinois Cent. R. Co. v: 
Griffin, Wis., 80 F. 278, 25 C.C.A. 
413. 

74. ,As to buxden of proof 

piaintifC may not. complain of the 
court's failure to charge that the 
burden of .proving suicide was on 
defendant where plaintiff requested 
the ■ court tp charge that the burden, 
was on him.—Mitchell v. New Eng- 
land Mut Uife Ins. Co., C.C.A.Va., 123 
iF.2d 246. 

75. U-Sc—^Southem Pacj Ooi. v. Hali, 

CaL,; 1Q0 F. 760, '41 CC.A. 50. . 
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the court’s failure to give the requested instruc- 

hh. Submission 6f Issue or Question to Jury 

One may not complain on review of the submls- 
sion of Issues in accordance with his own requests, nor 
where he is otherwise estopped to raise an objection. 

The general rules, stated supra subdivisian c (2} 
(a) aa, cc of this section, that one may not complain 
on review of errors committed or invited by him- 
self nor adopt a position inconsistent with that 
taken below, apply to errors in respect of the sub¬ 
mission of issues or questions to the jury.'^^ Thus 
a party is estopped to predicate error on the sub¬ 
mission of an issue or question to the jury, where 
the submission was made in compliance with his 
request;'^^ where the issue submitted was raised by 
his own pleadings and evidence;79 where the sub¬ 
mission of the issue was invited, or its propriety 
recognized by instructions requested by himj^O or 
where the submission was in accordance with the 
theory on which the case was tried by him.^i So 
where a party causes a question to be submitted to 
the jury as one of fact, he cannot thereafter take 
the position that the question was one of law and 
should not have been submitted,^2 

Conversely,. a party may not assert error in the 


failure of the trial court to submit a particular is¬ 
sue or question to the jury where his own testimo- 
ny, not claimed to have been mistaken, r-endered 
such issue or question immaterial,^^ or where he re¬ 
quested that it should not be submitted to the ju¬ 
ry and he cannot assert error in the submission 
of part of the fact issues to the court where he 
contended at the trial that ali the issues should have 
been so submitted,^^ 

Under the Federal Rules of Civil Procedure, rule 
SO (a), 28 U.S.C.A. following § 723c, appellant is 
not precluded on appeal from claiming that the trial 
court erred in directing a verdict for appellee mere- 
ly because both parties moved for a directed ver- 
dict.ss 

ii, Other Matters 

One may be estopped on appeal to complain of er¬ 
rors with respect to the mode and conduct of the tri¬ 
al, ruiings made on motions, findings, the judgment 
or decree entered, the amount of recovery, and the 
proceedings for review. 

The general rules, stated supra subdivision c (2) 
(a) aa, cc of this section, which preclude appel¬ 
lant from raising errors committed or invited by 
himself, or taking on appeal a position inconsistent 
with that adopted below, apply to errors relating to 
the mode and conduct of the trial,^'^ ruiings made 


m U.S.—Delaware, Ij. & W. R. €o. 
V. Berry. C.C.A.N.J., 48 F.2d 1G52, 
certiorari denied 52 S,Ct. 7, 284 
XJ.S. S17, 76 L.Ed. 527. 

77. Failure to elect hetweeu speclal 
aud g‘eueral verdict 

Appellant cannot complain on ap¬ 
peal of the submission of the issues 
to the jury in the form of a special, 
rather than general verdict, where 
he was given the choice in the trial 
court of a general or special verdict 
and declined to make any election.— 
Cooley V. New York Cent. R. Co., C. 
C.‘AN.Y., 80 F.2d 816, _ certiorari de¬ 
nied New York Cent R. Co, v. Coo¬ 
ley, 56 S.Ct. 699, 297 U.S. 721, 80 
L.Ed. 1005. 

78. U.S.—.!®3tna Ins. Co. v. Murray, 
C.C.A.Okl., 66 F.2d 289—Swofford 
Bros. Dry-Goods Co. v. Smith-Mc- 
Co-rd Dry-Goods Co., Ind.T., '85 'F. 
417, 2^ C.C.A. 239. 

Issue not supported by evldeuce 
Where defendant requested in- 
structions submitting a particular is¬ 
sue, he cannot complain that those 
griven on behalf 6f plairrtiff, dealing 
with the same issue, were not sup- 
ported by the fevideriCe.—Btanton v. 
Hampte, C.aA.WasiL, >2*72 F. 424. 

79. U.S.—Kiugrey v. New York, C. 
& St l: R. Co., C.C.A.Ohio, 297 F. 
37'6—Whiteside v. W. T. Bailey 
•Lumber Co., C.CA.Minn., 274 F. 96. 


80. U.S.—^Detroit, T. & 1. R. Co. v. 
Hahn, C.C.A.Ohio, 47 F.2d 59, cer¬ 
tiorari denied 51 S.Ct 489, 2S'3 U.S. 
842, 75 X..Ed. 1452. 

81. U.S.—Weinstein v. Studebaker 
Corp., D.C.Pa., 238 F. 963. 

82- U.S.—Crowe v. Gary State Bank, 
C.C.A.Iad., 123 ‘F.2d 51*3—Van De 
Water v, Order of United 'Commer- 
cial Travelers of America, C.C.A.N. 
Y., 77 'F.2d 331, affirming, D.C., 7 
F.Supp. '369—Sucesores de Bianchi 
V, Shope, C.C.A.Puerto Rico, 299 F. 
44—Swofford Bros. Dry-Goods Co. 
V. Smith-McGord Dry-Goods Co., 
Ind.T., 85 F. 417, 29 C.C.A. 239. 

83- U.S.-—AldHch v. Erie R. Co., C. 
C.A.Ohio, 2 F.2d 4’39. 

84. U.S.—^Norfolk & W. Ry. Co. v. 
Norton Iron Works, C.C.A.Ky., 279 
F. '32. 

85. UiS.—Pacific Indemnity Co. v. 
McDonald, C.C.A.On, 107 (F-2d 4461 

86- U.S.—Vilter Mfg. Co. v. Rolaff,' 

C.C.A.MO., 110 P.2d 491. 

XTuder former practice, where each 
party requested, without qualifica- 
tion, a peremptory instrucftion in his 
favor, and the court granted one of 
the requests, the parties were es¬ 
topped from claiming on aPPeal that 
any question should have been sub¬ 
mitted to 'the jury.—'Da Crosse Plow 
(!lo. V. Pagenstecher, Neb., 253 F. 46, 
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165 C.C.A. 644, certiorari denied 39 
S.Ct 11, '248 U.S. 572, 63 iL.Ed. '427— 
U. S. V. Bishop, Minn., 125 F. 181, 
60 C.C.A. 123. 

87. U.S.—Smith v. Daniel, 'C.C.A. 

Tenn., 46 F.2d 740, certiorari de¬ 
nied 51 S.Ct 6’51, 283 U.S. 852, 75 
•L.Ed. 14'60. 

Improper argumeut 

Counsel for appellant who has been 
Injured by improper argument to the 
jury should not ordinarily be permit- 
ted to take advantage of errors 
which he has invited or provoked or 
not complained of until after ver¬ 
dict, unless the pbjectionable re- 
marks are so grossly prejudicial as 
to call for action by the appellate 
court in the public interest.—'London 
, Guarantee Acpident Co. v. Woelfle, 
C.O.A.MO., 83 'F.2d 825. 

Transfen to equity docket 
Appellant may not assert error in 
the trial court’s refusal to transfer 
to the equity docket a pai^icular is¬ 
sue where the error, if any, in the 
court'»is niling resulted from incor- 
rect statemehts of counSel for both 
sides which misled the court.—Mutu¬ 
al Ben. Health & Accident Ass’n v. 
Warrell, C.'C.A.Ark., 96 F.2d 447, cer¬ 
tiora^ denied 59 S.Ct 71, 305 U.S. 
612, ‘83 ‘Xf.Ed. 390, rehearing denied 
59 S.Ct 305 U.S. 671, 83 X».Ed. 

435. 
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on motions,S8 findings made by tbe trial dOurt or a 
referee,^^ the judgment, order, or decree entered,^® 
the amount of recovery or extent of relief,®! and 
the proceedings for review.^^ 

(b) Assent to, or Recognition of, Validity of 
Proceedings 
aa. In general 

bb. By pleading over or proceeding to 
trial 

cc. By taking or failing to take an ap- 
peal 

aa. In General 

Assent to, or recognition of, the validity of mat- 


36 C.J.g: 

ters not of n fundamental character precfudes a liti¬ 
gant from objecting thereto on review. 

Where one has assented tp or TCCognized the va¬ 
lidity of matters or proceedings not constituting 
fundamental error, he may not complain thereof 
on review.93 Thus, where fundamental error is not 
involved, one may not question matters or proceed- 
ings to which he has consented or to which he 
has acquiesced.^^ This principle has been applied 
so as to preclude a consenting or acquiescing liti¬ 
gant from raising objections on review with respect 
to pleadings;^® evidence;^^ and from raising ob- 
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88* prooured or condoned "by 

complainartt 

The entry of an order granting or 
denying a motion cannot be assigned 
as error by one wtio procured, invit- 
ed, or condoned the making and en¬ 
try of the order.—^^Cybur (Lumber Co. 
V. Erkhart, Miss., K? F. 284, 159 C. 
C.A. 378—^Walton v. Chicago, St P., 
M. & O. Ry. Co., Minn., 56 F. 1006, 

6 C.C.A. 223, 

89. Rndiiigs reguested by complain- 
aat 

A party cannot assert as error a 
finding of a judge or referee made 
at his request.—National ‘Loan & In- ' 
vestment 'Co. v. Rockland Co., Minn., 
94 F. 335, 36 C.C.A. 370. 

90. U.S.—Equitable Life Assur. Soc. 
of U. S. V. Tucker, C.C.A.Mo., 126 
F.2d 396, afiirming, D.C., Tucker v. 
Equitable Life Assur. Soc. oi U. S., 
36 F.Supp. 809, certiorari denied 62 
S.Ct. 1298, 316 U.S. 699, 86 L-Ed. 
1768. 

Where party procures reuditiou or 

entry of a judgment, decree, or order, 
or is responsible for error therein, 
he is estopped to assert on appeal 
that it is erroneous.—Grubstake Inv. 
Ass*n V, Southern Natural Gas Co., 
C.C.A.Tex., 20 F.2d 1. 

£1. U.S.—Waggaman v. General 
Pinance Co. of Philadelphia, C.C. 
A.Pa., 116 P.2d 254—Gravelle 
Const. Dist. No. 1, of Bassett-War- 
deli Road Improvement Dist. No. 

3 of Mississippi County, C.C.A. 
Ark., 82 P.2d 391. 

92 . U.S .—^Fraser v. Commissioner of 
Internal Revenue, C.C.A., 25 F.2d 
653. 

Party iuvltingr ruling by appellate 
court on a particular point cannot, 
after such ruling, assert that the ap¬ 
pellate court had no power so to rule. 
— Gratz V. McKee, C.C.A.Mo., 270 P. 
713, reversing 258 F. 335, 169 C.GA. 
351, certiorari granted McKee v. 
Gratz, 41 S.CL 535, 2^56 U.S. 687, 65 
L.Ed. 1172, and atRrfhed 4*3 S.Ct 16. 
260 U.S. 127, 67 L.Ed. 167. 


OTurisdictiou of appellate court 

(1) Appellee held not estopped to 
assert that the court of appeals was 
without jurisdiction of the appeal.— 
George v. Victor Talking Mach. Co., 
N.J., 55 S.Ct. 229, 293 U.S. 377, 79 
L.Ed. 439, reversing, C.C.A., Victor 
Talking Mach- Co. v. George, 69 F.2d 
871, certiorari granted George v. 
Victor Talking Mach. Co., 55 S.Ct. 
82, 293 U.S. 544, 79 L.Ed. '649. 

(2) Prior to the abolition of the 
writ of error by statute, it was held 
that no action of defendant in error 
could estop him from raising the 
question whether the writ of error 
was taken within time provided by 
statute.—Vaughan v. American Ins. 
Co. of Newark, N. J., C.C.A.Ga., 1*5 
F.2d 526. 

I Bili of exiceptious 

Party not obliged to serve amend- 
ments to bili of exceptions did not 
lose right to object to court's juris¬ 
diction to sign bili by failure to 
serve amendments on time.—'Parm- 
ers’ Union Grain Co, v. Hali et & 
Carey Co., C.C.A.S.D., 22 'F.2d 796, 
denying rehearing in 21 P.2d 42, cer¬ 
tiorari denied 48 S.Ct, '30*4, '276'^.S. 
623, 72 L.Ed. 737. 

93. U.S.—^Women's Catholic Order 
of Foresters v. City of Ennis, C.C. 
A-Tex., 116 P.2d 276, certiorari de¬ 
nied Women's Catholic Order of 
Foresters v. Ennis, Tex., 61 S.Ct 
1112, 313 U.S. 589, 85 L.Ed. 15'44— 
Lansing B. Warner, Inc., v. Lehigh 
Valley R, Co., C.C.AN.T., 75 ’P.2d 
4'8'3—Hayes v. Tootle-Lacy Nat. 
Bank, C.C.A.Kan., 72 !P.2d 429— 
Hoosier Veneer 'Co. v. Trusts & 
Guarantee Co., C.C.A.I11., 283 P. 1, 
certiorari denied Trusts & Guar¬ 
antee 'Co. V. Hoosier Veneer Co., 
4*3 S.Ct. 97, 260 U.S. 738, 67 L.Ed. 
489—^Pease v. Rathbun-Jones En- 
gineering 'Co., Tex., 228 F. 27*3, 142 
C.C.A. 565, affirmed 37 S.Ct 283, 
243 U.S. 273, 61 L.Ed. 715. 

Where existeuce of certaiu fact is 
assumed in the trial court, and the 
trial proceeds on that assumption 

362 


without objection, neither party may 
question the existence of such fact 
in the appellate court—Southern 
Cotton Oil Co. V. Shelton, S.C., 220 P 
247, 1'36 C.C.A. 509. 

94. U.S.—Securities and Exchange 
Commission v. Jones, C.C.A.N.Y., 85 
P.2d 17, afiirming, D.C., 15 F.Supp. 
321, certiorari denied Jones v. Se¬ 
curities and Exchange Commission, 
57 S.Ct 46, 299 U.S. 581, 81 L.Ed. 
428—Baxter v. McGee, C.C.A,Ark., 
82 P.2d 695, certiorari denied Mc¬ 
Gee V. Baxter, 56 S.Ct 948, 298 U.S. 
680, 80 L.Ed. 1401—S. A. Lynch En¬ 
terprise Finance Corporation v. 
Dulion, C.C.AGa., 45 F.2d 6—Ols- 
ness V. Home Ins. Co., C.C.A.N.D., 
14 F.2d 907—Brown v. U. S., 111., 
196 F. 351, 116 C.C.A. 171. 

95. U.S.—Lake City, Nettleton & 
Bay Road Improvement Dist No. 1 
of Craighead, Ark. v. Luehrmann, 
C.C.A.Ark., 113 F.2d 458—Street 
Grading Dist No. 60 of Little Rock, 
Ark., V. Hagadom, Ark., 186 P. 451, 
108 C.C.A. 429, certiorari denied 
32 S.Ct 524, 223 U.S. 721, 56 L.Ed. 
630. 

96. U.S.—Frank v. Giesy, C.C.A.Ga., 
117 F.2d 122. 

Fom and snfflcleucy of pleadlngs 

(1) Defendant, having elected to 
proceed under short form of peti- 
tion on account for work and labor 
without objection, cannot complain 
on appeal that, because of such 
pleading, it was precluded from as- 
serting various elements of counter- 
claim.—Southwark Poundry & Ma- 
chine Co. v. Pranz Poundry & Ma- 
chine Co., C.C.A.Ohio, 48 F-2d 714. 

(2) Objection that excuse for de- 
lay in transporting goods was not 
pleaded is waived on appeal where 
case was tried and argued as though 
excuse were in issue.—Cohn v. U. S. 
Shipping Board, C.C.A.Tenn., 20 F. 
2d 56. 

97. Admlssion. of evideuce 

One is precluded from objecting on 
appeal to thie admission of evidence 
where he consented to, or acquiesced 
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jections on review with respect to instructions 
mode and conduct of submission of ques- 

tions or issues to the juryl or court;^ verdict;^ 
findings;^ judgments, decrees, or orders;^ and the 
amount of recovery or extent of relief.® 

bb. By Pleading Over or Proceeding to Trial 

By pleading over or proceeding to trial a party 
waives errors in an adverse decision on demurrer or 
motion to dismiss. 

One who pleads over or proceeds to trial on the 
merits, after an adverse decision on demurrer 


or motion to dislniss,'^ will not be permitted to al¬ 
lege error in such decision, as ‘he will be presumcd 
to have acquiesced therein. 

cc. By Taking or Failing to Take an Appeal 

By failing to appeal a litigant , acquiesces in the 
judgment or decree. By taking an appeal an appellant 
recognizes the validity of matters and proceedings in- 
herent in the appeal. 

One who fails to take an appeal from a judg¬ 
ment or decree,^ and who voluntarily elects to pur- 
sue a course inconsistent with appeal,^0 waives or 


in, its admission.—Deeripg Harvester 
Co. V. Kelly, Ohio, 103 F. 261, 43 C. 
C-A. 225. 

98. U.S.—^Meyer & Chapman State 

Banls: v. First Nat. Bank, C.C.A. 

Wyo., 291 F. 42, 

IrregTilaxity in trying* case on 
affidavits wauld not be considered on 
appeal where both parties consented 
to such trial.—U. S. v. C. I. T. Cor¬ 
poration, C.C.A.N.Y., 93 F.2d 469. 

Defendant, consenting to trial at 
law, waived objection that remedy 
was in equity.—Mobile Shipbuildingr 
Co. V. Federal Brid&e & Structural 
Co., C.C.A.Ill., 280 F. 292, certiorari 
denied 43 S.Ct. 88, 260 U.S, 726, 67 
L.Ed. 483. 

I,aw action tried as snit in equity 

(1) It was of no consequence that 
an action at law was tried as a suit 
in equity where facts were ag-reed 
to and the case was submitted to 
the court with the consent of both 
parties.-rU. S. v. Hayner, C.C.A.Iowa, 
101 F.2d 161, reversing, D.C., 21 F. 
Supp. 985. 

(2) One consenting to, or acqui- 
escing in, the trial of a law issue 
on the equity side of the court could 
not be heard on appeal to contend 
that the cause, or issue should have 
been transferred to the law side.— 
Penley Bros. Co. v. Hali, C.C.A.Me., 
84 F.2d 371, vacating, D.C., Hali v. 
Penley Bros. Co., 9 F.Supp. 936—^Wil- 
liamson v. Chicago Mill & Lumber 
Corporation, C.C.A.Ark., 59 F.2d 918, 
modifying, D.C., 'Williamson v. Chica¬ 
go Mill & Lumbef Co., 51 F.2d 551. 

1. Issue of waiver 

Defendant, whose counsel with- 
drew objection to evidepce tending 
to Show that by its conduct it had 
waived its right to recover dam- 
ages pleaded as a counterclaim, and 
expressed his willingness that the 
question be submitted to the jury, 
was estopped to co^mpl^n of such 
submission.—rHouck v. Seaboard Fuel 
Corporation, D.C.Pa., 278 F. 686. 

2. Objections to submission not 
avaHable 

(1) PlaintifTs axjquiesoence and si- 
lenoe, when the^ court ihterpreted 
joint motiohs for directed-^Yerdict as 


a submission to the court of the law 
and the facts, and plaintiff’s failure 
to indicate any desire to offer re- 
buttal proofs prevented plaintiff from 
complaining of acceptance by the 
court of such submission at a pos- 
sibly premature stage of the case. 
—General Motors Corporation v. 
Bellevue Sav. Bank Co., C-C.A.Ohio, 
300 F. 324. 

(2) Although parties requested in- 
structions other than peremptory tn- 
struction, where court stated that re- 
quest for peremptory instruction by 
each party operated to submit the 
case to the court, and both parties 
assented, the other instructions were 
waived, and case submitted to the I 
court for findings of fact and conclu- 
sions of law, and either party was 
estopped to insist that case should 
have been submitted on other in¬ 
structions.—Meyer & Chapman State 
Bank v. First Nat. Bank, C.C.A.Wyo., 
291 F. 42. 

3- Sufilciency of evideuce to support 
verdict 

Where plaintiffs in error agreed at 
the trial that the jury should be di- 
rected to return a verdict for de¬ 
fendant in error for some amount 
under the pleadings and evidence, an 
! objection on review that defendant 
in error had failed to introduce any 
evidence proving a joint liability was 
unavailable.—McBride v. Neal, 111., 
214 F. 966, 131 C.C.A. 262. 

4. Findings accepted as correct 

Appellees were not entitled to re- 
ly on argument in conflict with 
findings of the trial court which they 
had accepted as correct.—Thomas B. 
'Bishop Co. V. Santa Barbara County, 
C.C.A.Cal., 96 F,2d 198, certiorari de¬ 
nied Santa Barbara County v. Thom¬ 
as B. Bishop Co., 59 S.Ct.' 84, 305 U. 

5. 623, 83 L.Ed. 398. ^ 

5. U.S.—Lake City, Nettieton & Bay 
Road Improvement Dist. No. 1 of 
Craighead County, Ark. v. Luehr- 
mann, / C.C.A.Ark., XIZ F,2d 45S-— 
May er v.' "White, C.C.A.Kan., 12 F. 
2d 710—Brown v. U. S., 111., 196 F. 
351; 116U,C-A. 171. : 

Conaent to entry of injunction 
waived any error of decision that 


might have been made.—Securities 
and Exchange Commission v. Jones, 
C.C.A.N.Y., 85 F.2d 17, affirming, D. 
C., 15 F.Supp. 321, certiorari denied 
Jones V. Securities and Exchange 
Commission, 57 S.Ct. 46, 299 U.S. 

581, 81 L.Ed. 428. 

Trial court without jurisdiction 

The rule that nq party can com- 
plain on appeal of an error acqui¬ 
esced in by hira cannot prevail where 
the trial court was without jurisdicr 
tion to enter the decree consented to. 
—Street Grading Dist. No. 60 of Lit- 
tle Rock, Ark. v. Hagadorn,. Ark;., 186 
F. 451, 108 C.C.A. 429, certiorari 

denied 32 S.Ct. 524, 223 U.S. 721, 56 
L.Ed. 630. 

6. U.S.—S. A. Lynch Enterprise 
Finance Corporation v. Dulion, C. 
C.A.Ga., 45 F.2d 6—Colorado Cent. 
Consolidated Min. Co. y. Turck, 
Colo., 54 F. 262, 4 C.C.A.' 313. 

7. U.S.—Frishmuth v. Fanners' 
Loan & Trust Co., C-C.A.N.Y., 107 
F. 169. 

4 C.J. p 721 note 59. 

8. U.S.—Sigafus V. Porter, N;Y., 21 

S.Ct. 34, 179 U.S. 116, 45 L.Ed. 
34, reversing 84 F. 430, 28 C.C.A. 
443—Meeker v. Baxter, C.C.A.N.Y., 
83 F.2d 183. , ' 

9 . Error iu ruling aa to venue held 
waived by failure to appeal.—Jones 
Store Co. v. Dean, C.C.A.Mo., 56 F.2d 
110, certiorari denied Dean v. Jones 
Store Co., 52 S.Ct. 641, 286 U.S. 559, 
76 L.E(^ 1292, 

Conclusion of court accepted aa cor¬ 
rect 

Conclusion of district court that 
plaintiff was not entitled to recover a 
certain part of amount sued for was 
accepted as correct, where plaintiff 
had not appealed.:—Fanchon & Marco 
V» Hagenbeck-Wallace Shows Co., C. 
C.A.Gal., 125 F.2d 101. ; , 

m U.S.—^Women*s Ca-tholic Order of 
Forqsters v. City of Ennis, C.C;A. 
Tex.," 116 F.2d 270, certiorari denied 
Women’S MCaftholic Oi;der of Fpr- 
' esters v. Ennis, Tex., .61 S.Ct. . 1112, 
313 U.S. 589, 85 L.Ed. 1544. 
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releases any errors which mig-ht be present in the 
suit or action in which the judgment or decree was 
rendered. 

By taking an appeal appellant recognizes, and is 
estopped to challenge, the validity of matters and 
proceedings inherent in the appeal.li 

d. Amendment, Additional Proofs, and Trial of 
Canse Anew 

(1) Amendment of proceedings of lower 

court 

(2) Additional proofs 

(3) Trial de novo 

(1) Amendment of Proceedings of Lower 
Court 

(a) In general 

(b) As to pleadings 

(a) In General 

Where practicable, amendments that may be made 
below may generally be made in the court of appeals. 

Where practicable, amendments that may be made 
below may generally be made in the court of ap- 
peals.i^ Thus, where a case has been tried on the 
merits, and the allowance, on appeal, of an amend¬ 
ment as to parties will be a technical matter preju- 
dicing the rights of no one, such amendment may 
be allowed;^^ and, of course, mere clerical errors 
may be amended or corrected by the appellate 


court.^^ 

(b) As to Pleadings 

In a proper case the court of appeals may, In the 
interest of Justice, allow amendments to correct er¬ 
rors In the pleadings. 

Under the provisions of 28 U.S.C.A. § 777, the 
Circuit court of appeals may, in its discretion, al¬ 
low an amendment of the pleadings on appeal 
and such an amendment has been allowed where 
the errors in the pleadings corrected thereby were 
merely formal errors which did not affect substan- 
tial rights or advance new issues.^® An amendment 
of the pleadings, however, will not be allowed on 
appeal where there are no apparent equities suffi- 
ciently strong to justify it,^^ vvhere it would change 
the whole cause of action, is or where the record is 
devoid of any proof to sustain an omitted allega- 
tion sought to be supplied by the amendment.^^ 

To conform to evidence, verdict, or jtidgment 
Where the record so warrants, the court of appeals, 
on a proper showing, may allow an amendment of 
the pleadings so as to make them conform to the 
proofs,20 the verdict,2i and the judgment.^^ 

To Show jurisdictione Under the Act of March 
3, 1915, 28 U.S.C.A. § 399, jurisdictional averments 
of diverse citizenship, actually existing but defec- 
tively alleged, are amendable ‘'at any stage of the 
proceedings and in the appellate court upon such 


11. Ezisteucc of jtLdicial decree 

Appellant held estopped to assert 
that decree appealed from was not 
a decree of the court.—The Retha- 
lulew, Official No. 227860, C.C.ACal.. 
51 F,2d 646. 

Snfflciecacy of fiudings 
PlaintifC in error cannot challenge 
the sufficiency of the special findings, 
under Rev.St. § 649, Comp.St. § 1587, 
where, without such findings, no 
question would be presented within 
the authority of the court to review. 
—^Mayes v. Paul Jones & Co., C.C.A. 
Ky., 270 F- 121, affirrning, D.C., Paul 
Jones & Co. v. Mayes, 265 F. 365. 

12. Transferrlng cause td equlty 
dccicet 

Where trial court should have sus- 
tained motion, at close of evidence, 
to transfer action to equity docket 
and case was fully tried, appellate 
court had power and duty to make 
transfer and, having done so, to con- 
sider proceeding as one in equity. 
—Jack V. Forrest, C.C.A.tJtah, 71 P.2d 
264, certiorari granted Forrest v, 
Jai^ 55 S.Ct. i95, 293 U.S. 542, 79 L. 
Ed. 647, reversed on other grounds 
56 S.Ct. 370, 294 tJ.S. 158, 79 L.Ed. 
829, 96 A.I 1 .R. 1457, rehearing denied 
55 SvCt 543, 294 U.S. 733, 79 KEd. 
1262. ' 


13. U.S.—Elder v. Western Mining 
Co., C.C.A.C 0 I 0 ., 280 F. 569—U. S. 
V. Hopewell, Mass., 51 F. 798, 2 
C.C.A. 510. 

4 C.J. p 724 note 98. 

14^ U.S.—Seeley v. Hunt, C.C.A.Tex., 
109 F.2d 595, certiorari denied 
Hunt V. Seeley, 60 S.Ct. 894, 309 

U. S. 690, 84 L-Ed. 1033. 

15- U.S.—Jeifreys v. 0’Neal, C.C.A. 
N.C., 64 F.2d 284—Page v. Natural 
Gas & Fuel Co., C.C.AArk., 35 P. 
2d 462—^Keaton v. Uittle, C.C.A. 
Gkl., 34 F.2d 396, reversing Eykes 

V. Little, 31 F.2d 742. 

4 C.J. p 723 note 88- 

Amendments regarded as made see 

infra subdivision e (4) (b) of this 
section. 

16. Discretlou liberally exercised 

Discretion to amend complaint bn 
appeal should be liberally exercised 
to meet technical objection.—^Jeffreys 
V. 0’Neal, C-C.A.N.C., 64 F.2d 284. 

l7ii U.S.—^Post V. Beacon Vacuum 
Pump & Electrical Co., Me., 89 F. 
1, 32 C-C.A- 151. 

lfl« U.S.—Glenn v. W. C. Mitchell 
Co., C.C.A.N.I>., 282 F. 449v modified 
on other grounds 285 F. 381. 
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19. U.S.—Toungs Rubber Corpora¬ 
tion V. C. I. Lee & Co., C.C.A.N.T., 
45 P.2d 103. 

20 . U.S.—Schmidt v. U. S., C.C.A. 
Neb., 63 F.2d 390—^Vbungs Rubber 
Corporation v. C. I. Lee & Co., C.C. 
AN.T., 45 P.2d 103. 

21. Ameudment refused 

Where instructions allowed flnding 
for plaintifC on count of indebitatus 
assumpsit, although such recovery 
was not warranted by evidence, it 
was held that plaintiff should not be 
allowed on appeal to file, as amend- 
i ment, decXaration in special assump¬ 
sit, and have a^rmance of judgment 
on theory that verdict was based on 
count in quantum meruit.—American 
LocOmotire Co. v. Harris, R.I., 239 P. 
234, 162 C.C.A 222. 

22 . Ameiidmeont xefusod 

Where the complaint sought to 
recover judgment against defendant 
as survivirig partner, but default 
judgment was rendered against him 
individually and as surviving part¬ 
ner, plaintiff cannot amend to con¬ 
form to the judgment; on an appeal 
by <|edteiidaht» foUowing the cpurt^^s 
refusal to open the default judg¬ 
ment.—-Gleinn v. W. C. Mitchell Co., 
C1G,A.N.I1., 282 P. i440, mpdiffed on 
other grounds 286 F. 381. 
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terms as the court may impose, so as to show on the 
record such diverse citizenship and jurisdiction.”^^ 
Amendments in the court of appeals to cure defects 
arising from the absence or insufficiency of jurisdic- 
tional averments as to the amount in controversy, 
however, have been denied in a number of cases, 
particularly where the application for leave to 
amend was not made in good faith.25 

(2) Additional Proofs 

Generally additional proofs cannot be suppiied in 
the court of appeals. 

As a general rule defects in proofs cannot be sup¬ 
piied in the court of appeals and that court cannot 
hear additional proofs or receive or accept affi- 
davits;27 and this is particularly true where the 
court below would itself be powerless to receive 
such additional proofs. 2 8 It has been held, however, 
that the court of appeals may avail itself of authen- 
tic evidence outside the record before it of matters 
occurring since the decree of the trial court, when 
such course is necessary to prevent a raiscarriage of 
justice, to avoid a useless circuity of proceeding, 
to preserve a jurisdiction lawfully acquired, or to 
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protect itself from imposition or further prosecu- 
tion of litigation where the controversy between 
the parties has been settled or for other reasons 
has ceased to exist.^® 

(3) Trial de Novo 

(a) In general 

(b) Equitable proceedings 

(a) In General 

A trial de novo Is a new trial in an appellate tri¬ 
bunal. 

A trial de novo means a trial anew in an appel¬ 
late tribunal, according to the usual or prescribed 
mode of procedure in other cases, involving similar 
questions, whether of law or of fact.^® 

(b) Equitable Proceedings 

On appeal, chancery cases are tried de novo on 
the entire record. 

On appeal to the circuit court of appeals, chan- 
cery cases are tried de novo on the entire record 
and the evidence.^^ They are tried in the appellate 
court on the same evidence that was before the 


23. XJ.S.—Swayne v. Barsch, Or., 226 

F. 581, 141 C.C.A. 337. 

25 C.J. p 780 note 17 [a]. 

CoastmctioaL and application of stat¬ 
ute 

(1) Omission from a complaint of 
allegation of plaintifTs citizenship 
was held cured for jurisdictional 
purposes by his testimony as to his 
citizenship, broug-ht out on his cross- 
examination by defendant and uncon- 
tradicted, the complaint being amend- 
able by addingr such allegation, at 
any stage of the proceedings, and in 
the appellate court, under the stat¬ 
ute.—Cunard S. S. Co. v. Sulliv^, C. 
C.A.N.T., 6 F.2d 383. 

(2) An amendment of the plead- 
ings on appeal to show diversity of 
citizenship will not be allowed where 
there is nothing in the record war- 
ranting such an amendment.—Eguita- 
ble Life Assur. Soc. of U. S. v. Wil- 
son, C.C.A.Cal., 81 P.2d 657—Utah 
Radio Products Co. v. Boudette, C.C. 
A.MasSw, 78 P.2d 793. 

(3) Where party who, respecting 

federal jurisdiction based on diverse 
citizenship, is improperly joined, is 
not indispensable, jurisdictional de- 
fect may not be cured by motion 
.in appellate court to amend and dis- 
miss as to him.—Lovering* & Garri- 
grufis Co. V. Morrin, CJ.C.AN.T., 61 F. 
2d 115 ; certiorari granfed 6-3 S.Ct. 
118, 287 U.S. 590, 77 L:Bd. 515, af- 
firmed 53, S.Ct. 549, 289 U.S. 103, 77 
UEiL 1062 . j , 

‘piAor to siatnto ' ; 

Prior to the enactment of 28 U.S. 


C.A. § 399, amendments on appeal to 
show diversity of citizenship were 
denied in a number of cases.—St. 
Louis, I. M. & S. R. Co; v. Newcom, 
Ark., 56 F. 951, 6 C.C.A. 172—25 C.J. 
p. 780 notes 13, 15. 

24. Record uot ^owlug amoTUit 
Where there was nothing in the 

record to show the amount involved, 
an application to amend on appeal 
was denied.—Utah Radio Products 
Co. V. Boudette, C.C.A.Mass., 78 F.2d 
793. 

Axnendmeut refused on appeal to Cir¬ 
cuit court 

U.S.—Agnew v. Dorman, C.C.Md,, 1 F. 
. Cas.No.lOO, Taney 386. 

25. U.S.—Sharp v. Barnhart, C.C.A. 
Ind., 117 F.2d 604, certiorari denied 
Canterbury v. Barnhart, 61 S.Ct. 
1099, 313 U.S. 576, 85 L.Ed. 1533— 
James v. Barnhart, C.C.A.Ind., 117 
F.2d 604, certiorari denied 61 S.Ct. 
1098, 31^ U.S. 576, 85 L.Ed. 1534. 

26. U.S.—Utah Radio Products Co. 
y. Boudette, C.C.A.Mass., 78 F.2d 
793—Youngs Rubber Corporation v. 
C. 1. Lee & Co., C.C.A,N.Y., 45 P.2d 
103. 

27. U.S.^—Siano. v. Helvering, CLCJ.A. 
N.J., 79 F.2d 444—Axelrod v. Os^ige 
Oil & Reflning Co., C.Q.A-Okl!, 29 
F.2d 712. 

Ou appeal from iaterlocutory. order 

While, on an appeal from an oir- 
der granting a preliminary injunc- 
tion, in a suit for infrlnsemcut of a 
patent and copyrights and for unfair 
competition, the cause might be dis- 
missed, if it clearly appeared that no 

' ' 365 " 


ground existed for equitable relief, 
the court of appeals could not ren- 
der a final decree for complainant on 
ex parte afRdavits and decrees of 
other courts in a suit by the same 
plaintifC against the party whose 
goods defendant was charged with 
selling.—^Meccano, Limited, v. John 
Wanamaker, New York, N.Y., 40 S. 
CL 463, 253 U.S. 136, 64 L.Ed. 822, af- 
flrming 250 F. 450, 162 C.C.A. 520, re- 
versing, D.C., 241 F. 133, and cer¬ 
tiorari denied 39 S.Ct 496, 260 U.S. 
647, 63 L.Ed. 1188, granted 39 S.Ct. 
10, 248 U.S. 554, 63 UBd. 419. 

28. After^ expiratiou of texm 

No error appearing justifying mod- 
ification or reversal, circuit court of 
appeals cannot take further proof 
which trial court would be powerless 
to receive because term has ended, 
and, on basis of such proof; reverse 
or modify.—Realty Acceptance Corpo¬ 
ration V. Montgomery, Del., 52 S^Ct. 
215, 284 U.S. 547, 76 L.Ed. 476, af- 
flrming, C.C.A., Montgomery v. Real¬ 
ty Acceptance Corporation, 61 F.2d 
642- certiorari granted Realty Ac¬ 
ceptance Corporation v. Montgomery, 
52 S.Ct 25, 284 U.S. 604, 76 L.Ed. 
518. , 

2». U.S.—^Ridge v. MankeT, lowa, 
182 P. 599, 67 C.C.A, 596.. 

30. U.S.—Spano v. Western Pruit 

Growers, C.C.A.C 0 I 0 ., 83 P.2d 150. 

U.S.^—Graven V. Shoults, C.C.A. 
Neb., 97 P.2d ^99—Aio Equipment 
Corporation v. Herring-Wissler 
Co., C.C.A.Iowa, 84 F.2d 619— 
Chickasaw Wood Products Co. v. 
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lower court,^- since the cburt bf appeals cannot take 
additional evidence,^^ and hence the trial on appeal 
is not de novo in the sense that new or additional 
evidence may be received on appeal.^'^ 

Scope of inqiiiry. An appeal in equity brings up 
for review the whole case ^5 with certain inferences 
in favor of the decree below.'^® On such an appeal, 
the court of appeals, where the entire record includ- 
ing the evidence is before it, may review the evi¬ 
dence and its sufficiency to support the findings 
and judgment of the court below,3S draw inferences 
of fact,'^9 and determine the cause on the merits 
even though the merits were not consid.ered be- 
low.^f^ While the appellate court is not bound by 
the findings of the court below,-^^ usually such find¬ 
ings should be accepted by it unless they disclose a 


serious mistake in estimating the evidence, -^2 as due 
weight should be given to the advantage of the trial 
judge in seeing the witnesses, hearing their testimo- 
ny, and noting their demeanor on the stand and 
their candor or want of candor. 

Errors committed by the court below, which could 
have no effect on the court of appeals in determin- 
ing the rights of the parties on a trial de novo, are 
immaterial and will not be considered.^^ Of this 
character are errors in the admission of evidence.^^ 

From the record before it, the court of appeals 
will make such disposition of the cause as accords 

with equity and good conscience and according- 

ly the decree below will be sustained if it was right 
for any reason.^'7 


Paysinger, C.CXA.Ark., 84 F.2d 476 
—Metropolitan Holding Co. v. 
Snyder, C.C.A.Mo., 79 F.2d 263— 
Waters v. Disbrow & Co., C.C.A. 
Neb., 70 F.2d 572—Smith v. Jack- 
son State Bank, C.C.A.Wyo., 63 F. 
2d 934—Hopkins v. Texas Co., C.C. 
A.OkL, 62 P.2d 691, certiorari de- 
nied 54 S.Ct. 48, 280 U.S. 629. 78 
L.Ed. 547—Boynton v. MolTat Tun- 
nel Improvement Dist., C.C.A.Colo., 
57 F-2d 772, certiorari denied Mof- 
fat Tunnel Improvement Dist. v- 
Boynton, 53 S.Ct. 20, 287 U.S. 620, 
77 L.Ed. 538—Jonah v. Armstrong, 
C.C.A.Okl., 52 F.2d 343—Idawa 
Gold Mining Co. v. Cahill, C.C.A. 
Utah, 52 F.2d 70—Simmons v. 
Stern, C.C.A.N.M., 9 F.2d 256—Em- 
erson-Brantingham Implement Co. 
V. Johnson, C.C.A.Neb., 1 F.2d 212 
—Unkle V. Wills, C.C.A.Okl., 281 F. 
29—Presidio Mining Co. v. Over- 
ton, C.C.A.Cal., 270 F. 388, affirm- 
ing 261 F. 933 and certiorari de¬ 
nied Martin v. Presidio Mining Co.» 
41 S.Ct. 535, 256 U.S. 694, 66 L.Ed. 
1175—^Anderson v. Hultberg, C.C.A. 
Kan., 247 F. 273—Central Improve¬ 
ment Co. V. Cambria Steel Co., C.C. 
A.Mo., 201 F. 811. 

f*An appeal in an equity suit in- 
vokes a new hearing and decision of 
tbe case upon its merits upon the 
lawful evidence.’*—Union Central 
Life Ins. Co. of Cincinnati, Ohio v. 
Imsland, C.CJLSjD., 91 F.2d 365, 368 
—Johnson v. Umsted, C.C.A.Ark., 64 
F.2d 316, 318. 

32. U.S.—Chickasaw Wood Products 
Co. V. Paysinger, C.C.A.Ark., 84 F. 

. m 476. 

33. U.S.—Toungs Rubber Corpora- 
, Ijion y. C. I. Lee & Co^» C.C.A.N.T., 

.45 F.2d 103. , , 

Taking of additional proofs on ap¬ 
peal generstlly see suisra subdivd- 
sibn d (2) of this section. 

34^ U.S.—Toungs Rubber Corppra- 
tion V. C. I. Lee & Co., supra. 

35. U.S.—^Edwards v. Lain, C.C.A.‘ 


IlL, 112 F.2d 343—^Aro Equipment 
Corporation v. Herring-Wissler Co., 
C.C.A.Iowa, 84 P.2d 619—A. O. 
Smith Corporation v. Petroleum 
Iron Works Co. of Ohio, C.C.A. 
Ohio, 73 P.2d 531, modified on other 
grounds and rehearing denied 74 
P.2d 934—Title Guarantee & Trugt 
Co. V. U. S., C.C.A.Cal., 50 P.2d 544 
—Mills Novelty Co. v. Monarch 
Tool & Mfg. Co., C.O~A..Ohio, 49 P. 
2d 28, certiorari denied Monarch 
Tool & Mfg. Co. V. Mills Novelty 
Co., 52 S.Ct. 37, 284 U.S. 662, 76 
L.Ed. 561—Swift V. Jackson, C.C.A. 
Okl., 37 P.2d 237, certiorari denied 
50 S.Ct. 351, 281 U.S. 745, 74 L.Ed. 
1158—R. K. Le Blond Mach. Tool 
Co. V' Wickes Bros.» D.C.Mich., 23 
F.Supp. 371—Linde Air Products 
Co. V, Morse Dry Dock & Repair 
Co., N.T., 246 F. 834, 159 C.C.A. 
136, affirming, D.C., 239 F. 909. 

]Darw action heard in. equity 

Where legal action was heard in 
equity without objection, appeal was 
treated as equity appeal.—^Fidelity & 
Deposit Co. of Maryland v. People’s 
Bank of Sanford, C.C.A.N.C., 72 F.2d 
932, certiorari denied 55 S.Ct. 348, 
293 U.S. 627, 79 L.Ed. 714, affirming, 
D.C., PeopIe’s Bank of Sanford, N. 
C. V. Fidelity & Deposit Co. of Mary¬ 
land, 4 F.Supp. 379—Hess v, Couzinie, 
C.C.A.N.T., 296 F. 358. 

38. U.S.—A. O. Smith Corporation v. 
Petroleum Iron Works Co. of Ohio, 
C.C.A.Ohio, 73 P.2d 531, modified 
on other grounds and rehearing de¬ 
nied 74 F.2d 934—Mills Novelty 
Co. V. Monarch Tool & Mfg. Co., C. 
C.A.Ohio, 49 F,2d 28, certiorari de¬ 
nied Monarch Tool & Mfg. Co. v. 
Mills Novelty Co., 52 S.Ct, 37, 284 
U.S. 662, 76 L.Ed. 561. 

Inferences and presumptions in favor 
of decree below see infra subdivi-i 
sion e of this section. 

37. U.S.—Edwards v. Lain, C.C.A.” 

III., 112 F.2d 343. ‘ : 

38. U.S.—McDonnell v. Bank of 
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China» C.C.A.China, 33 F.2d 816, 
certiorari denied Bank of China v. 
McDonnell, 50 S.Ct. 160, 280 U.S. 
612, 74 L.Ed. 654. 

39. Power not restricted 

That proceeding to reclaim proper- 
ty from possession of trustee in 
bankruptcy was submitted on agreed 
statements of fact did not restrict 
power of court on appeal to draw in¬ 
ferences of fact, as the law and facts 
were reviewable as fully as in an 
ordinary equity appeal.—Flanders 
Motor Co. V. Reed, Mass., 220 F. 642, 
136 C.C.A. 250, affirming, D.C., In re 
Hari-ington, 212 F. 542. 

40. U.S. — Ferguson v. Omaha & S. 
W. R, Co., Neb., 227 F. 513, 142 C. 
C.A. 145. 

41. U.S.—^Waters v. Disbrow & Co., 
C.C.A.Neb., 70 F.2d 572. 

42. U.S.—Smith v. Jackson State 
Bank, C.C.A.Wyo., 63 F.2d 934— 
Idawa Gold Mining Co. v. Cahill, 
C.C.A.Utah, 52 F.2d 70. 

43. U.S.—Edwards v. Lain, C.C.A. 
111., 112 F.2d 343. 

44. U.S.—Mound City Co. v. Castle- 
man, Mo., 187 F. 921, 110 C.C.A. 5p, 
affirming, C.C., 177 F. 510, and ap¬ 
peal dismissed 35 S.Ct, 204, 235 

U. S. 689, 69 , L.Ed. 427. 

45. U.S.---Royal Baking Powder Co, 

V. Emerson, C.C.A.Ark., 270 F. 429, 
appeal dismissed 43 S.Ct. 166, 260 

U. S. 752, 67 L.Ed. 496. 

46- U.S.—Lewis v. Ingram, C.C.A, 
OkL, 57 F.2d 463, certiorari denied 
63 S.Ct. 16. 287 U.S. 614, ,77 L.Ed. 
533. 

47- U.S.—A. O. Smith Corporation v. 
Petroleum Iron Works Co. of Ohio, 
C.C.A.Ohio, 73 P.2d 531, modifi^ 
Oh other grounds and rehearing d^ 
nied 74 F.2d 934—Mills NoveItyUo. 

V. Monarch Tool & Mfg; Oo.,'C.C.A. 
Ohio, 49 F.2d 28, certiorari denied 
Monarch Togf & Mfg., Co. y. 
Novelty po,, 52 S.Ct. 37, 284 U.S. 

* 662, 76 L,Ed. 561. 
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e, Presumptions 

(1) In general 

(2) Organization and jurisdiction of 

lower court 

(3) Parties and process 

(4) Pleadings 

(5) Interlocutory matters and provision- 

al remedies 

(6) Reference 

(7) Conduct of trial in general 

(8) Admissibility and reception of evi- 

dence 

(9) Dismissal, nonsuit, and direction of 

verdict 

(10) Instructions 

(11) Custody and conduct of jury 

(12) Verdict 

(13) Findings of fact and conclusions of 

law 

(14) Amount of recovery 

(15) Judgment or decree 


(16) :Costs and allowapces 

(17) Taking and perfecting appeal 

(1) In General 

AII reasonable presumptions are indulged in favor 
of the judgment below and against error; and the bur- 
den of affirmatively showing error fs an appellant. 

It is a general rule of wide appHcation that the 
Circuit court of appeals will indulge ali reasonable 
presumptions in favor of the correctness of the 
judgment, order, or decree from which the appeal 
was taken4^ Indeed error is never presumed on 
appeal,and will not be inferred from a doubtful 
statement in the record,^® but must be affirmatively 
shown by the record and the burden of so show¬ 
ing it is on appellant. 

Presumptions favorable to the judgment, order, 
or decree appealed from are properly indulged in a 
case where the record on appeal is abbreviated, de¬ 
fective, imperfect, or incomplete,®^ as where the 
appeal is on the judgment roll alone.®^ Thus, 
where the determination of a question presented for 


48. U.S.—^Wabash Ry. Co. v. Bridal, 
C.C.A.Mo.. 94 F.2d 117, certiorari 
denied 59 S.Ct. 63, 305 U.S. 602, 
83 L.Ed. 382—Hardt v. Kirkpatrick, 

C. C.A.Cal., 91 F.2d 875, reversing, 

D. C., In re Kirkpatrick, 17 F.Supp. 

56, and certiorari denied Kirkpat¬ 
rick V. Hardt, 58 S.Ct. 762, 303 U.S. 
626, 82 L.Ed. 1088—U. S. v. Steph- 
anidis, C.C.A.N.Y., 47 P.2d 554— 

Kansas City Terminal Ry. Co. v. 
Central Union Trust Co. of New 
York, C.C.A.MO., 28 F.2d 177, modi- 
fying, D.C., Central Union Trust 
Co. of New York v. Missouri K. & 
T. Ry. Co., 28 F.2d 176, and affirm- 
ing North. American Co. v. St. 
Louis & S. F. R. Co., 28 F.2d 174, 
certiorari denied Kansas City Ter¬ 
minal Ry. Co. v. Central Union 
Trust Co. of New York, 49 S.Ct. 
179, 278 U.S. 655, 73 L.Ed. 564— 
Cordingly v. Kennedy, Colo., 239 F. 
645, 152 C.C.A. 479—Manhattan 

Life Ins. Co. v. Wright, Colo., 126 
F. 82, 61 C.C.A. 138. 

“The legal presumption is that 
they [the orders of the court below] 
were just, lawful, and without preju¬ 
dice to the appellant."—Bankers' 
Ti*ust Co. V. Missouri, K. & T. Ry. 
Co., Mo.. 251 P. 789, 798, 164 C.C.A. 
23. 

4&. U.S.—^Hinshaw v. New England 
Mut. Life Ins. Co., C.C.A.Mo., 104 
P.2d 45, certiorari denied 60 S.Ct. 
106, 3-08 U.S. 583, 84 L.Ed. 488— 
Hinshaw v. Massachusetts Mut. 
Life Ins. Co., C.C.A.Mo., 104 F.2d 
45, certiorari denied 60 S.Ct. 106, 
308 U.S. 583, 84 L.Ed. 488—Hawke 
V. Servicised Products Corporation, 
C.C.A.Ohio, 95 F.2d 710, certiorari 
denied 59 S.Ct. 592, 306 U.S. 650, 83 


L.Ed. 1049—Wabash Ry. Co. v. 
Bridal, C.C.A.Mo., 94 P.2d 117, cer¬ 
tiorari denied 59 S.Ct. 63, 305 U.S. 
602, 83 L.Ed. 382—Baldwin v. My- 
ers, C.C.A.Ark., 75 P.2d 529—Pideli- 
ty & Deposit Co. of Maryland v. 
Lindholm, C.C.A.Cal., 66 F.2d 56, 
89 A.L.R. 279—^Williamson v. Rich- 
ardson, Cal., 205 F. 245, 123 C.C.A. 
427. 

D.C.—Junghans v. Junghans, D.C., 
112 P.2d 212, 72 App.D.C. 129. 

50. U.S.—Fidelity & Deposit Co. of 
Maryland v. Lindholm, C.C.A.Cal., 
66 F.2d 56, 89 A.L.R. 279. 

51. U.S.—Hawke v. Servicised Prod¬ 
ucts Corporation, C.C.A.Ohio, 95 F. 
2d 710, certiorari denied 59 S.Ct. 
592, 306 U.S. 650, 83 L.Ed. 1049— 
Wabash Ry. Co. v. Bridal, C.C.A. 
Mo., 94 F.2d 117, certiorari denied 
59 S.Ct. 63, 305 U.S. 602, 83 L.Ed.; 
382—Southern Ry. Co. v. 0’Dell, S. 
C., 252 P. 540, 164 C.C.A. 456, af- 
firming, D.C., 0’Deli v. Southern 
Ry. Co. 248 F. 345—^Williamson v. 
Richardson, Cal., 205 F. 245, 123 C. 
C.A. 427. 

52. U.S.—^Eastern States Petroleum 
Co. V. Gilliland Refining Co., C.C.A. 
Tex., 103 F.2d 186—Hawke v. Ser¬ 
vicised Products Corporation, C.C. 
A.Ohio, 95 P.2d 710, certiorari de¬ 
nied 59 S.Ct. 592, 306 U.S. 660, 83 
L.Ed. 1049—Louisiana & Arkansas 
Ry. Co. V. Jackson, C.C.A.La., 95 
F.2d 369—Wabasjh Ry. Co. v. Brid¬ 
al, C.C.A.MO., 94 P-2d 117, certio¬ 
rari denied 59 S.Ct. 63, 305 U.S. 602, 
83 L.Ed, 382—Hardt v. Kirkpatrick, 
C.C.A.Cal., 91 F.2d 875, reversing, 
D C , In re Kirkpatrick, 17 F.Supp. 
56, and certiorari denied Kirkpat¬ 
rick V. Hardt, 58 S.Ct 762, 303 U. 

^7 


S. 626, 82 L.Ed. 1088—Capital Sav— 
ings & Loan Ass'n v. Olympia Nat. 
Bank, C.C.A.Wash., 80 P.2d 561— 
Baldwin v. Myers, C.C.A.Ark., 75 
P.2d 529—Fidelity & Deposit Co. 
of Maryland v. Lindholm, C.C.A. 
Cal., 66 F.2d 56, 89 A.L.R. 279— 
In re Schulte-United, C.C.A.Mo., 59 
P.2d 553—^Kansas City Terminal 
Ry. Co. V. Central Union Trust Co. 
of New York, C.C.A.Mo., 28 F.2d 
177, modifying decree, D.C., Central 
Union Trust Co. of New York v. 
Missouri K. & T. Ry. Co., 28 F.2d 
176, and afRrming North American 
Co. V. St. Louis & S. F. R. Co., 28 
F.2d 174, certiorari denied Kansas 
City Terminal Ry. Co. v. Central 
Union Trust Co. of New York, 49 
S.Ct 179, 278 U.S. 655, 73 L.Ed. 
564—^Western Petroleum Co. v. 
Tidal Gasoline Co., C.C.A.Ill., 284 
F. 82—^Bankers’ Trust Co. v. Mis¬ 
souri, K. & T. Ry. Co., Mo., 251 P. 
789, 164 C.C.A. 23. 

D.C.—Junghans v. Junghans, 112 P. 
2d 212, 72 App.D.C. 129. 

53. U.S.—^American Nat. Red .Cross 
V. Raven Honey Dew Mills, C.C.A. 
Neb., 74 F.2d 160—U. S. v. Steph- 
anidis, C.C.A.N.Y., 47 F.2d 554. 

In snch a case there Is an nnasnal- 
ly stron^ presumption in favor of 
the rulings below.—^Lopez v. Gautier, 
C.C.A-Puerto Rico, 41 P.2d 914, cer¬ 
tiorari granted Sanchez’ v. Borras, 51 
S.Ct 80, 282 U.S. 826, 75 L.Ed. 937, 
and certiorari dismissed Lopez v. 
Gautier, 51 S.Ct 490, 283 U.S. 798, 75 
L.Ed. 1421. 

54. U.S.—Brown Sheet Iron & Steel 
Co. V. Maple Leaf Oil & Refining 

1 Co., C.C.A.Minn., 68 F.2d 787. 
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review depends on evidence, and the record on ap- or decision complained of, it will be presumed on 
peal does not sbow or purport to show ali the evi- appeal, as to matters not fully disclosed by the rec- 
dence pertaining to it in the manner required by the ord, that a private Corporation acted regularly and 
practice, it will be presumed that the evidence was within its corporate powers,^^ that parties acted in 
sufficient to sustain the ruling or the action of the good faith,®® that public officers performed their du- 
court.5^ Indeed, evidence omitted from the rec- ties/^ that administrative officers acted regularly 
ord will be presumed to be adverse to appellant.®^ and in an authorized manner, that the lower court 
So also, on a partiai or incomplete record, the particular assets,63 that statutory 

conrt of appeais will presume any conceivable state requirements were complied with,64 and that the 
of facts within the scope of the pleadings and not ““"t knowledge of certain 

inconsistent with the record which will sustain and ^o presumptions will be indulged in an ap- 

support the ruling or decision complained of but propriate case as to the validity and effectiveness of 
it will not, for the purpose of finding reversible er- legislative enactments ;6« the execution,67 con- 
ror, presume the existence of facts as to which the tents,®® nature, and effect®^ of papers, documents, 
record is silent.^^ Thus, in support of the ruling and written instruments; and other mattersJ^ 


55. XJ.S.—Crosa v. Georgia Iron & 
Coal Co., Ga., 250 P. 438, 162 C.C. 
A. 508—First Nat. Bank of Ft. 
Wayne, Ind., v. Libi-ary Bureau, 
Ind., 211 p. 113, 128 C.C.A. 41. 

56. IJ.S.—Stepp V. McAdams, C.C.A. 
Cal., 88 F.2d 925—Greco v. Haff. C. 
C.A.Cal., 63 F.2d 863. 

57. U.S.—^Albion-Idaho Land Co. v. 
Naf Irr. Co., C.C.A.Utah, 97 F.2d 
439—Lrambert v. Central Bank of 
Oakland, C.C.A.Cal., 85 F.2d 954, 
certiorari denied 57 S.CL 436, 300 
U.S. 658, 81 L.Ed. 867—Rieke Metal 
Products Co. V. Pinney, C.C.A.Ind., 
70 P.2d 509—Bartlett Trust Co. v. 
Elliott, C.C.A.MO., 40 P.2d 351, af- 
flrming-, D.C., 30 F.2d 700—Rose v. 
Haverty Fumiture Co., C.C.A.Ga., 
15 F.2d 345. 

53. U.S.—Morgan v. Sun Oil Co., C. 
C.A.Tex., 109 F.2d 178, certiorari 
denied 60 S.Ct. 1086, 310 U.S. 640, 
84 U.Ed, 1408—Great American Ins. 
Co. V. Glenwood Irr. Co., C.C.A. 
Colo., 265 F. 594. 

59. U.S.—^Florida Blue Ridge Corpo¬ 
ration V. Tennessee Electric Power 
Co., C.C.A.Ga., 106 P.2d 913, certio¬ 
rari denied 60 S.Ct. 591, 309 U.S. 
666, 84 L.Ed. 1013, 

60. U.S.—Obartuch V. Seeurity Mut. 
Lrife Ins. Co., C.C.A.Ill., 114 P.2d 
873, certiorari denied 61 S.Ct. 730,. 
312 U.S. 696, 85 L.Ed. 1131, rehear- 
ing denied 61 S.Ct. 824, 312 U.S. 
716, 85 L.Ed. 1146. 

61. U.S.—^Walton ; v. Wild Goose 
Mining: & Tra^ing Co., Alaska, 123 
F. 209, 60 C.C.A, 156, certiorari de¬ 
nied 24 S.Ct. 85^, 194 U.S. 631, 48 
L.Ed. 1158. 

62. U.S.—U. S. V. Jolmson, ac.A. 
QkL, 87 P.2d 155, affirmingr, B.C., 
11 F.Supp. 897. 

63. ^ Hacord sil&nt aj3 to of! 

STllt 

1 Op APPoal from deeree direeting 
^ pjcpperty i(\t def^ndants to be sold 
free; pf, sali Uens ihcluding taxes, 
where nature of original suit does 


not appear, power of court to sell 
property was presumed.—Spreckels 
V. Spreckels Sugar Corporation, C.C. 
A.N.Y., 79 F.2d 332. 

64. U.S.—Chandler v. Pennsylvania 
R. Co., C.Co;^.Va., 11 P.2d 39, affirm- 
ing, D.C., 9 P.2d 703. 

65. U.S.—^Nev-Cal Electric Securi- 
ties Co. V- Imperial Irr. Dist., C.C. 
A.Cal., 85 P.2d 886, certiorari de¬ 
nied 57 S.Ct. 493, 300 U;S. 662, 81 
L,Ed. 871. 

66. U.S.—Inter-Island Steam Nav. 
Co. V. Territory of Hawaii, C.C.A 
Hawaii, 96 F.2d 412, certiorari 
granted Inter-Island Steam Nav. 
Co. V. Territory of Hawaii by Pub¬ 
lic Utility Commission, 59 S.Ct. 68, 
305 U.S. 580, 83 L.Ed. 366, affirmed 
Inter-Island Steam Nav. Co. v. Ter¬ 
ritory of Hawaii by Public Utility 
Commission, of Hawaii, 59 S.Ct. 
202, 305 U.S. 306, 83 L.Ed. 189. 

67. Flace of execution 

Where record was silent as to 
place of execution or performance of 
loan agreements between commodity 
credit Corporation and cotton produc- 
ers, Circuit court of appeais could as¬ 
sume that agreements were executed 
where the producers resided.—Com¬ 
modity Credit Corporation v. Hen- 
wood, C.C.AMO,, 126 P.2d 145. 

68- U.S.—-Schmid v. Alice Bank & 
Trust Co., C.C.A.Tex., 86 P.2d 590 
—American Bureau of Shipping v. 
Allied Oil Co., C.C.A.Ohio, 64 P.2d 
509. 

Confents of summary of evidence 

Where order of <hstrict judgre re- 
cited his consideration of a summary 
of the evidence, but no summary was 
sent to appellate court, except so far 
as contained in referee’s findings of 
fact and conclusions of law, and 
peither party referred to it or asked 
to have it sent up, it will be assumed 
that, if there was a separate sum¬ 
mary, . it contained , substantially no 
more than as sl;iown by referee"s find¬ 
ings.—Titus V, Maxwell, C.CA-Mich., 
281 P. 433. ' - 


69. U.S.—Schmid v. Alice Bank & 
Trust Co., C.C.A.Tex., 86 F.2d 690. 

4 C.J. p 737 note 54. 

70. Particular facts presumed on; 
appeal 

(1) That courts will not violate es- 
tablished rules of comity.—McCrew 
V. Stanolind Oil & Gas Co., C.C.A 
Tex., 80 F.2d 273. 

(2) That fees involved in the liti- 
gation were not fees which had been 
abolished by statute.—Carriso, Inc. v. 
U. S., C.C.A Cal., 106 P.2d 707. 

(3) That One of the parties was 
not connected with the illegal trans- 
portation of liquor.—Shawnee Nat. 
Bank v. U. S., Okl., 249 F. 683, 161 
aCA. 509. 

(4) That a vendor was ready, will- 
ing, and able to perform his obliga- 
tions under a contract for the sale 
of real estate.—Barrett v. Gay, C.C.A 
Miss., 25 F.2d 665. 

(5) That insurer, instituting inter- 
pleader proceedings, deposited in 
court all that was due on policy.— 
Cramer v. Phoenix Mut Life Ins. Co. 
of Hartford, Conn., C.C.A.Iowa, 91 F. 
2d 141, affirming, D.C., Phoenix Mut. 
Life Ins. Co. of Hartford, Conn., v. 
Lafferty, 16 F.Supp. 740. 

(6) That a tax commission cor- 
rectly determined the value of prop¬ 
erty assessed.—^Adams County v. 
Northern Pac. Ry. Co., C.C.AWash., 
115 F.2d 768. 

(7) That private property would 
not be unlawfully taken.—U. v. 
Winkle Terra. Cotta. C.C.AM6., 110 
P.2d 919. 

(8) That a state court would not 
act wlthout giving parties to pro- 
ceedingrs therein an opportunity to 
be heard.—^Axelrod v. Osage Oil & 
Refihihg Co., ClO.AOkl., 29 F.2d 712. 

(9) Other miscellaneous facts.— 
Kenne^ v, U. 'S.; C.C.A.Ariz., 119 F. 
2d 564—Jadlcgon v. Quickslip Co., C. 
C.A.N.T., 110 F.2d 731, afilrming, B- 
C., 27 F.Supp. 338—Pield v. Water- 
man S. S. Corporation, C.C.AAra., 104 
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Conversely, it will not be presumed on appeal that 
a personal representative will violate his duties,*?^ 
or that a state court would place on a state statute 
a construction making it invalid where it was rea- 
sonably susceptible of a construction under which 
it would be valid.'^^ 

Exercise of discretion. Where the trial pourt 
made an order which was withiri its discretion to 
grant or refuse, there is a strong presumption that 
the power of discretion was exercised.'^^ Xo over- 
come this presumption the record must affirmatively 
show that the order was granted because of an er- 
roneous conclusion that the court was vidthout dis- 
cretionary power to refuse it.'^^ 

Presumptions unmarranted by the record will not 
be indulged.'^^ 

(2) Organization and Jurisdiction of Lower 
Court 

If nothing to the contrary appears, the court of 
appeais, in support of the judgment, usually will make 
every reasonable presumption in favor of the jurisdic¬ 
tion and organization of the court below. 

Where the lower court has assumed jurisdiction 
of the cause and there is nothing in the record to 
indicate lack of jurisdiction, the -Circuit court of 
appeais will, to avoid reversal, indulge in eveiy rea¬ 
sonable presumption in favor of the jurisdiction of 
the lower court,and of its having properly found 
and determined that it had jurisdiction.'^'^ Indeed 


jurisdictional allegntions in a pleadiug will be ac- 
cepted as true by the appellate court where they 
were not denied or disproved in the lower court and 
that court made no inquiry into their truth and no 
express finding with reference thereto.'^^ 

Conversely, where the court below dismissed the 
action for want of jurisdiction, every reasonable 
presumption will be indulged, on appeal, in favor of 
the trial court’s ruling,*^^ particularly where the rec¬ 
ord on appeal is incomplete.^0 

Organization. If nothing to the contrary. appears 
in the record, it will be preSumed that the case was 
tried to a judge duly qualified to hold the court^^ 
and that he held the court within the district there- 
of.^^ Likewise, it will be assumed, in the absence 
of a contrary showing, that a stenographer who re- 
ported the trial was duly appointed where no point 
as to his status was made in the argument on ap- 
peal.^2 

(3) Parties and Process 

The court of appeais generally will indulge all rea¬ 
sonable presumptions with respect to parties and proc¬ 
ess necessary to sustain the judgment of the lower 
court. 

The court of appeais will generally indulge all rea¬ 
sonable presumptions with respect to parties^ or 
rulings thereon, necessary to sustain the judgment 
of the lower court. 


F.2d 849—McCampbell v. New York 
Life Ins. Co., C.C.A.Tex., 288 F. 465, 
certiorari denied 43 S.Ct. 705, 262 XJ. 

S. 759, 67 L.Ed. 1219. 

71. U.S.—Gillespie v. Schram, C.C. 
A.Mich., 108 F.2d 39. 

72. U.S.—^Norton v. Cass County, C. 
aA.Tex., 115 F.2d 884. 

73. U-S.—:Pilot Life Ins. Co. v. Hab- 
is, C.C.A.S.C., 90 F.2d 842. 

74. U.S.—Filot Life Ins. Co. v. Hab- 
is, supra. 

75. ICeanin^ of foreigm law 

Where translation of ma,terial for- 
eign laws was either erronepus or in¬ 
complete, as introduced iif, evidence 
at trial. Circuit court Pf appeais i 
would not speculate cQncerpijig the 
correct meaning pf the foreign laws.. 
—^Western Union Telegrra.ph Co. v. 
Nester, C.C.A.Cal., 106 F.2d 587, af- 
firming, D.C., Nester v. Western Un¬ 
ion Telegraph! Co., 25 F.Supp. 478, 
certiorari granted Western Union 
Telegraph Co. v. Nester, 60 S.Cf. 468, 
309 U.&. 643, 84 L.Ed, 997, feversed 
on other grounds 60 S.Cb ’769, 309 U.. 
S. 582, 84 L.Ed. 960, 128 A.L^ 628. , 

76i U;S.—Chica^o Bank'‘of Coin- 
noercei v. Garter, C.C.A.Arfc., 61 F. 
2d 986. ‘ - 5 

36C.J.S.—24 


JurisdlctloiLal amotmt 

Where no objection is made that a 
bili does not Show the requisite 
amount involved to give a federal 
court jurisdiction, and it contains 
allegations from which such amount 
may be inferred and could properly 
be alleged by amendment, the court 
of appeais may properly sustain the 
jurisdiction,—Williams v. Molther, N. 

T., 198 F. 460, 117 C.C.A. 220, revers- 
ing, C.C., 189 F. 700. 

77. Incomplete record 

Where the evidence at the trial 
was not brought into the record, 
the court of appeais must assume 
that it was sufficient to support the 
trial court's decision that it had ju¬ 
risdiction of defendant,—Bendix 
Home Appliances v. Radio Accesso- 
rles Co., C.C.A.Neb., 129 F.2d 177. 

78, U.S.—Roberts Min. & Mill. Co. 

V. Schrader, C.C.A,Nev., 96 F.2d 

622. 

U.S,—Mills V. Smith, C.C.A.Ind.. 

, fl3 . F.2d 404, certiorari denied 

Smith V. Mills, 61 S.Ct. 73, 311 
. U.S. 692, 85 L.Ed. 447. 

80; -Pacts hesnmied to show of 

jurisdiction; 

Where, bn an appbal from a judg^-- 
m^nt dismissing the aetion for wanf 

3^ 


of jurisdiction, the record did not 
disclose whether the court reached 
its conclusion from the pleadings or 
evidence, and the record did not dis¬ 
close the evidence on which the rul- 
ing might have been based, the Cir¬ 
cuit court of appeais must assume 
that facts were before the trial court 
which showed a lack of jurisdiction. 
—Sturhahn v. General Household 
Utilities Co., C.aA.Ga., 92 F.2d 415. 
81. U.S.—The Alaska, C.C.A.N.T., 35 
F. 555. 

BtZ, Bule appUed to jndgre holdlng 
court in district other than his own 

U.S:—The Alaska, supra. 

83- tr.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C-C.A.Tex., 
119 F.2d 721. 

84. Dismissal of parties 

Where complainant by leave of 
court files an amended bili, from 
which he omtts one of the parties 
made defendant in the original bili, 
it will be presumed on appeal, in the 
absence bf an affirmative showing: to 
the contrary, that leave was given 
to dismiss as to ,such party.—^Hick- 
lin V. Marco, Or., 56 F. 549, 6 C.C.A. 

' IP- 

Addition of parties 

Circuit court of appeais was re- 
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Process: Wliere the record on appeal is incom¬ 
plete on the question, it will he presumed that the 
trial court correctiy ruled on the legality or suffi- 
ciency of process or service.^^ 

(4) Pleadings 

(a) In general 

(b) Amendments regarded as made 
(a) In General 

In so far as necessary to sustain the judgment un- 
•der review, the court of appeais will generally indulge 
all reasonable presumptions with reference to the plead¬ 
ings, and in favor of the correctness of the trial court^s 
rulings thereon. 

If nothing to the contrary appears, the court of 
appeais will generally indulge all reasonable pre¬ 


sumptions with respect to the pleadings,and in 
favor of the correctness of rulings thereon,^^ which 
are necessary to sustain the judgment of the trial 
court. Thus, in the absence of a contrary shov.*- 
ing, all reasonable presumptions will be made in 
support of the trial court’s action in allowing an 
amendment to the pleadings and it will be as- 
sumed that, if objection had been made in the court 
below to the alleged insufEciency of a pleading, that 
court would have granted permission to amend.^Q 

Where judgment has been rendered on the plead¬ 
ings, the court of appeais will presume the facts to 
be as alleged by the unsuccessful party.^^ 

Striking out or dismissal. In reviewing the rul- 
ing or decision of the trial court on a motion to 
strike^^ or on a motion to dismiss,^^ ^he Circuit 


xiuired to assume that no order al¬ 
lowing- defendant's motion to join 
additional parties was entered by 
district court where record failed to 
Show entry of such order.—United 
Porto Rican Sugar Co. v. Del Toro, 
C.C.A.Puerto Rico, 80 F.2d 14. 

TTzLreasonable presumptions with 
respect to parties will not be in- 
dulged,—Granzow v. Village of Ly- 
ons, C.C.A.I11., 89 F.2d 83. 

85. U.S.—Bendix Home Appliances 
V. Radio Accessories Co. C.C.A.Neb., 
129 P.2d 177. 

86. U.S.—Southern Ry. Co. v. 
Rhodes, Tenn., 86 F. 422, 30 C.C. 
A. 157. 

Defense presumed properly pleaded 

Where the district court entered 
a judgrment for defendants on the 
pleadings on the ground of res ju¬ 
dicata, although that defense was 
not pleaded in the affidavit of de¬ 
fense, and no point was made on writ 
of error of the failure to specifically 
plead it, the appellate court would 
assume that the defense was proper^ 
ly presented below.—Graff Furnace 
Co. V. Scranton Goal Co., C.C.APa., 
266 F. 798. 

^'oncompliance with mles not as- 
sumed r 

Where the record was silent on the 
point, the,court of appeais couid not 
assume that a rule of the trial court 
requiring pleadings to he printed be- 
fore the cause was heard was not 
observed.-—Leitch v. City bf Chicago, 
C.C.A.HL, 41 F.2d 728, certiorari de- 
nied 51 S.Ct. 106, 282 U.S. 891, 75 L. 
Ed. 786. 

87. U.S.—^A. C. Motor Freight Lines 
V. Shingledecker, C.C.A.Ind., 70 F. 
2d 827. 

88. Where the evidence is not in 
the record, it Will be presumed that 
the allowance of an amendment was 
properly made to permit the plead¬ 
ings to conform to the proof.—^A. C. | 


Motor Freight Lines v. Shingledecker, 
aC.A.Ind., 70 F.2d 827. 

89. U.S.—Continental Ins. Co. of 
City of New York v. Fortner, C.C. 
A.Ky., 25 P.2d 398. 

90. Frobabilities not considered 

On plaintiff's appeal from judgment 
on pleadings, court of appeais can- 
not act on probabilities against al- 
legations of bili.—Davis v. Hutchin- 
son, C.C.A-Alaska, 22 P.2d 380. 

91. U.S.—George v. Mutual Invest- 
ment & Agency Co., C.C.A.N.M., 284 
P. 681—0’Reilly v, City of Cam- 
bridge, C.C.A.Ohio, 279 F. 961— 
Kansas City Southern Ry. Co. v. 
Lusk, Mo., 224 F. 704, 140 C.C.A. 
244. 

92. U.S.—Delaware & Hudson R. 
Corporation v. Williams, C.C.A.Ill., 
129 F.2d 11—Midwest Haulers v. 
Brady, C.C.A.Ohio, 128 F.2d 496— 

U. S. V. Research Laboratories, C. 
C.A.Wash., 126 F.2d 42—The Mac- 
cabees v. City of North Chicago, 
C.C.A.I11., 125 F.2d 330—Wilcox v. 
City of Pittsburgh, C.C-A.Pa., 121 
P.2d 835—Albrecht v. Kinsella, C.C. 
A.I1L, 119 F.2d 1003—^Bono v. U. S., 
C.C.A.N.Y., 113 F.2d 724—Fleming 

V. Hawkeye Pearl Button Co., C.C. 
A.Iowa, 113 P.2d 52—U. S. Pidelity 
& Guaranty Co. v. Pierson, C.C-A. 
Ark., 97 F.2d 560, reversing, D.C., 
21 F.Supp. 678—^Allen v. Caterpillar 
Tractor Co., C.C.A.I1L, 96 P.2d 937 
—Cerritos Gun Club v. Hali, C.C.A. 
Cal., 96 P.2d 620, affirming, D.C., 21 
F.Supp. 163—William B. Scaife & 
Sons Co. V. Driscoll, C.C.A.Pa., 94 
P.2d 664, affirming, D.C., 18 F.Supp. 
748, certiorari denied 59 S.Ct. 63, 
305 U.S. 603, 83 L.Ed. 383—Irvin 
V. Buick Motor Co., C.C.A.Mo., 88 
F.2d 947, certiorari denied 57 S.Ct. 
932, 301 U.S. 702, 81 L.Ed. 1357, 
rehearing denied 68 S.Ct. 6, 302 U.S. 
773, 82 L.Ed. 599—Hentschel v. 
Fidelity & Deposit Co. of Maryland, 

S70 


C.C.A.MO., 87 P.2d 833—Simmons 
Co. V. Crew, C.C.A.N.C., 84 P.2d 82, 
certiorari denied Crew v. Simmons 
Co., 57 S.Ct. 32, 299 U.S. 569, 81 
L.Ed. 419—Moore y. Garraguez, C. 
C.A.Cal., 83 P.2d 139—Arkansas- 
Missouri Power Co. v. City of Ken- 
nett, Mo., C.C.A.MO., 78 F.2d 911— 
Camden Pire Ins. Ass’n v. Di Gio- 
vanni, C.C.A.Mo., 75 P.2d 808, cer¬ 
tiorari granted Digiovanni v. Cam¬ 
den Pire Ins. Ass'n, 55 S.Ct. 834, 
295 U.S. 728, 79 L.Ed. 1678, re- 
versed on other grounds 56 S.Ct. 1 
—U. S. V. City Sav. Bank & Trust 
Co. of Alliance, Ohio, C.C.A.Ohio, 
73 P.2d 486—Taylor v. Spurway, C. 
C.A.Pla., 72 P.2d 97—Tangipahoa 
Bank & Trust Co. v. Kent, C.C.A. 
La., 70 P.2d 139—First State Bank 
V. Chicago, R. L & P. R. Co., C.C.A. 
Ark., 63 P.2d 585, 90 A.L.R. 544— 
Jenkins Petroleum Process Co. v. 
Sinclair Refining Co., C.C.A.Me., 
62 P.2d 663, reversing, D.C., 56 P. 
2d 272, certiorari granted Sinclair 
Refining Co. v. Jenkins Petroleum 
Process Co., 53 S.Ct. 595, 289 U.S. 
717, 77 L.Ed. 1469, and affirmed 53 
S.Ct. 736, 289 U.S. 689, 77 L.Ed. 
1449, 88 A.L.R. ^96—U. S. v. Cen¬ 
tral Stockholders’ Corporation of 
Vallejo, C.C.A.Cal., 52 P.2d 322, 
modifying, D.C., 43 F.2d 977, and 
followed in U. S. v. Charles S. 
Howard Co., C.C.A.Cal., 52 F.2d 340 
—^Warfield v. Bixby, C.C.A.Mo., 51 
F.2d 210—U. S. V. Oscar Frommel 

6 Bro., C.C.A.N.Y., 50 F.2d 73, cer¬ 
tiorari denied Frommel Realty & 
Investment Co. v. U. S., 52 S.Ct. 25, 
284 U.S. 647, 76 L.Ed. 549—Gilbert 
V. Pontaine, C.C.A.Kan., 22 F.2d 
657—^Wabash Ry. Co. v. American 
Refrigerator Transit Co., C.C.A.MO., 

7 P.2d 335, certiorari denied Amer¬ 
ican Refrigerator Transit Co. v. 
Wabash R. Co., 46 S.Ct. 208, 270 

U. S. 643, 70 L.Ed. 776—Thpmpson 

V. Emmett Irr. Dist.^ Idahp, 227 F. 
660, 142 C.C.A. 192. 
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court of appeals will assume the truth of the well 
pleaded allegations in the pleading or portion of the 
pleading attacked, and that they could be established 
by proof and it will read such allegations in the 
light most favorable to the party pleading them^^ 
and will give him the benefit of all reasonable in- 
ferences arising therefrom.^^ 

Demurrers. Prior to the abolition of demurrers, 
the general rule was that, in so far as necessary to 
sustain the judgment under review, the court of 
appeals would indulge all reasonable presumptions 
with reference to demurrers, and in favor of the 
correctness of the trial court’s rulings thereon,^^ 
although the facts well pleaded in the pleading de- 
murred to would be presumed on appeal to be 
true.^'^ 

(b) Amendments Regarded as Made 

Necessary or desirable amendments to the plead- 
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Ings not shown by the record to have been made will 
often be regarded by the Circuit court of appeals as 
having been made. 

For the purpose of sustaining the judgment un¬ 
der review, necessary or desirable amendments to« 
the pleadings not shown by the record to have been 
made, and which should have been allowed if re- 
quested, will, in the furtherance of justice, often be 
regarded by the circuit court of appeals as having 
been made.98 This is particularly true where the 
amendment relates to merely formal or technical 
matters^^ or where the case has been tried or treat- 
ed in the lower court as though the pleading were 
sufficient or the amendment in fact made.^ Thus„ 
in the furtherance of justice, the appellate court 
may regard the pleadings as having been amended 
to conform to the proof^ where no surprise or prej- 
udice will resuit therefrom^ and where the case was. 
tried or treated in the lower court as though the is- 
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In determining- whether motion to 
dismiss was properly sustained, the 
court of appeals accepted as trufe 
all the well-pleaded allegations of 
fact, but looked to the exhibits 
themselves for the contents thereof. 
—Simmons v. Peavy-Welsh Lumber 
Co., C.C.A.Ga, IIS F.2d 812, denying 
rehearing 112 F.2d 662, certiorari de- 
nied 61 S.Ct. 63, 311 U.S. 685, 85 L.Ed. 
442. 

93. U.S.—Pennsylvania Sugar Refin- 
ing Co. V. American Sugar Refining 
Co., N.Y., 166 F. 254, 92 C.C.A. 318, 
reversing, D.C., 160 F. 144—Thom¬ 
son V. Union Castle Mail Steam- 
ship Co., N.Y., 166 F, 251, 92 C.C.A. 
315, reversing, D.C., 149 F. 933. 

94. U.S.—Gaskill v. Thomson, C.C.A. 
IvTeb., 119 F.2d 105—Crossland v. 
Kentucky Blue GraSs Seed Grow- 

’ ers' Co-op. Ass’n, C.C.A.Ky., 103 F. 
2d 565—Globe Steel Abrasive Co. 
V. National Metal Abrasive Co., C. 
C.A.Ohio, 101 F.2d 489. 

95. U.S.—Baker &. Taylor Co. v. U. 
S., C.C.A.N.Y., 26 F.2d 187, affirm- 
ing, p.C., 21 F.2d 787, and certio¬ 
rari denied 49 S.Ct. 19, 278 U.S. 616, 
73 L.Ed. 538. 

96. Demnrrer sustain^ed after aholi. 
tion thereof by rule of court, but 
filed prior thereto, was as^umed on 
appeal, in the absence of a contrary 
showing, to have been submitted be- 
fore the effective date of the rule or 
treated as a motion to diismiss.— 
Weber V. Hertzell, OkL, 23^0 F. 965, 
145 C.C.A; 159. 

Z)exlITm^eK' presnmed walved where 
the record on appeal did hot 'show 
whaf acCioii was tkkeh thereon in the 
lowet court, and tilie osCt^ was other- 
wise- dfispb»^ o-f.^^outhern Ryl Co.’ 
V. Rhodesfer !I’enn,; 36 <1^-422, 3:0 C.G.A.i 
157. 


Hanuless error not prestimed 

Where, after overruling of demur- 
rer to a paragraph of the answer 
pleading a parol agreement varying 
the terms of the written contract of 
sale sued on, the case was tried and 
there was a general finding and judg¬ 
ment for defendant, the circuit court 
of appeals would not presume, in the 
absence of a bili of exceptions, that 
there was evidence on the trial to 
sustain any proper theory of defense 
admissible under any other part of 
the answer, so as to render the error 
in overruling the demurrer harmless. 
—Keystone Steel & Wire Co. v. Ko- 
komo Steel & Wire Co., C.C.A.Ind., 
275 F. 794. 

Pleadings in federal courts in gen¬ 
eral see supra § 128. 

97. U.S.:—Sabine Lumber Co. v. Bro- 
derick, aC.A.La., 88 F.2d 586, cer¬ 
tiorari denied Broderick v. Sabine 
Lumber Co., 58 S.Ct. 31, 302 U.S. 
711, 82 L.Ed. 549—Merritt v. Amer¬ 
ican Mut. Liability Ins. Co., C.C.A. 
Tex., 67 F.2d 777—^American Mfg. 
Co. V. City of St. Louis, Mo., C.C.A. 
Mo., 296 F. 899. 

4 C.J. p 747 note 32. 

98. U.S.—New York Life Ins. Co. v. 

Calhoun, C.C.A.Mo., 114 F.2d 526, 
certiorari denied ,61 S.Ct. 141, 311 
U.S. 701, 85 L.Bd. 455—Brown 

Sheet Iron & Steel Co. v. Maple 
Leaf Oil & Refining Co., C.C.A. 
Minn., 68 F.2d 787—Schmidt v. U. 
S., C-C.A.Neb., 63 F.2d 390—Cham- 
bers V. Anderson, G.C.A.Tenn., 58 F. 
2d 151—Almo Water Cp. v. Jones, 
C.G.A-Idaho, 39 F.2d 37, certiorari 
denied Pierce v. Albion Idaho Land 
Co., 51 S.Ct 35, 282 U.S. 862, 75 L. 
Ed. .762. ■ ' 

99. U.S.—Jenkins v. Pullman Co.,-C. 
Cj\..OaL, 96 F.2d 496, reversing, U.; 
C., Jenkins ,y. Southern Pan. Cov, 
17 F.Supp. 820, certiorari granted 
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Pullman Go. v. Jenkins, 59 S.Ct 
83, 305 U.S. 583, 83 L.Ed. 368, and 
affirmed 59 S.Ct. 347, 305 U.S. 534, 
83 L.Ed. 334—Sacramento Subur- 
ban Pruit Lands Co. v. Lindauist, 
C.C.A.Cal., 39 P.2d 900, certiorari 
denied 51 S.Ct 31, 282 U.S. 853, 75- 
L.Ed. 756, and followed in, C.C.A.^. 

45 F.2d 163. 

1. U.S.—Gray v. City of Santa Fe, C.. 

C. A.N.M., 89 F.2d 406, modifying, 

D. C., 15 F.Supp. 1074—U. S. v. Suo- 
my, C.C.A.Or., 70 F.2d 542. 

2. U.S.—Balabanoff v. Kellogg, C.C. 
A.Alaska, 118 F-2d 597, certiorari 
denied 62 S.Ct 69. 314 U.S. 635, 86- 
L.Ed. 510—New York Life Ins. Co. 
V. Calhoun, C.C.A.Mo., 114 F.2d 526„ 
certiorari denied 61 S.Ct. 141, 311 
U.S. 701, 85 L.Ed. 455—U. S. v. 
Winkle Terra Cotta, C.C.A.Mo., 110 
F.2d 919—United Light & Power 
Co. V. Granp Rapids Trust Co., C.C. 
A.Mich., 85 F.2d 331, affirming, D. 
C., Guaranty Trust Co. of New 
York V. Grand Rapids, G. H. & M. 
Ry. Co., 7 F.Supp. 511, certiorari 
denied in part United Light & Pow¬ 
er Co. V. Grand Rapids Trust Co., 
57 S.Ct 118, 299 U.S. 591, 81 L.Bd. 
436, certiorari granted in part 
Granei Rapids Trust Co. v. United 
Light & Power Co., 57 S.Ct 119, 
299 U.S. 534, 81 L.Ed. 393, certio¬ 
rari dismissed 57 S.Ct. 312, 299 U.S. 
618, 81 L.Ed. 456—McAllister v. 
Sloan, C.C.A.Ark., 81 P.2d 707— 
Nash V. Pennsylvania R. Co., C.C.A. 
Ohio, 60 F.2d 26—Sacramento Sub- 
urban Fruit Lands Co. v. Lindauist, 
C.C.ACal., 39 F.2d 900, certiorari 
denied 51 S.Ct 31, 282 U.S. 853, 75- 
L.Ed. 756, and followed in, C.C.A., 

46 F.2d 163. 

3. U.S.—^Cuorini Stone- Co. v. P;.,J.- 
; Garlin Const Co., Puprto Rico, 39 

S.Ct .102, j 248 U.S. 334, 63 L.Ed. 
275, reversing P.. J., Garlin Const. 
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sues not made or tendered by the pleadings were in 
fact pleaded.^ The circuit court of appeals, howev- 
er, will not reg-ard an amendment of the pleadings 
as having been made where to do so would resuit 
in injustice^ or in the reversal of a judgment oth- 
erwise correct.^ 

(5) Interlocutory Matters and Provisional 
Remedies 

In the absence of a contrary showing^ the court 
of appeais wifl make all reasonable presumptfons In 
favor of the correctness of the lower court's orders with 
respect to interlocutory matters or provisional reme¬ 
dies. 

Uniess there is something in the record to show 
the contrary, the circuit court of appeais, when nec- 
essary to sustain the judgment being reviewed, will 
make all reasonable presumptions in favor of the 
correctness of the lower courfs orders or rulings 
with respect to interlocutory matters or provision¬ 
al remedies*^ and the regularity of the proceedings 
in connection therewith.^ Accordingly, in the ab¬ 
sence of a record showing which prevents it, the 
court of appeais will make all reasonable presump¬ 


tions in favor of the action of the lower court in 
granting,^ modifying, or dissolving^® a preliminary 
injunction. On an appeal from a decree appointing, 
on the bili, a receiver for a Corporation, however, 
the allegations of the bili must be taken as true.^i 

Bonds. Where the statute requires the filing of 
a bond as a condition precedent to the maintenance 
of an action, it will be presumed on appeal, the 
record being silent on the matter, that the trial 
court, in the exercise of its sound discretion, deemed 
the bond filed sufficient.^^ 

(6) Reference 

Generally, reasonable presumptions will be indulged 
on appeal to support proceedings under an order of 
reference. 

Where the case was referred by the lower court, 
and the record does not show the contrary, it will 
be presumed, on appeal, that the referee, or officer 
to whom the matter was referred, acted within the 
scope of his powers that he faithfully discharged 
his duty;^^ that he complied with the statutory re- 
quirements and that he weighed all the evidence 


Co. V. G-uerini Stone Co., 241 F. 
545, 154 C.C.A. 321, certiorari grant- 
ed Guerini Stone Co. v. P. J. Carlin 
Const Co., 38 S.Ct. 9. 245 U.S. 643, 
€2 L.Bd. 528—^Hertz Drivurself Sta- 
tions V. Ritter, C.C.A.CaL, 91 F.2d 
539—-Schmidt v. U. S-. C.C.A-Neb., 
63 F.2d 390. 

4- U.S.—Carbo-F^ost v. Pure Car- 
bonic, C.CJ^.Mo.. 103 F.2d 210, cer¬ 
tiorari denied 60 S.Ct. 83, 308 U.S. 
569, 84 Lr.Ed. 478—Midland Valley 

R. Co. V. Excelsior Coal Co., C.C.A. 
Arlc, 86 F.2d 177—Drilling & Ex- 
ploratiou Corporation v. Webster, 
C.C.A.Cal., 69 P.2d 416—^American 
,Sugar Reflning Co. v. Nassif, C.C.A. 
Mass., 45 F.2d 321—Indemnity Ins. 
Co. of Nortb America v. Forrest, 
C.C.A.Cal., 44 P.2d 465—Simmons 
V. Swan, C.C.A.Mass., 11 F.2d 267, 
certiorari granted 47 S.Ct. 91, 273 
U.S. 675, 71 L.Ed. 834, and reversed 
on other grounds 48 S.Ct. 52^ 275 U. 

S. 113, 72 L-Ed. 190—Crescent 

Milling Co. v. H. IST. Strait Mfg. 
Co., Minn., 227 P. 804, 142 G.C.A. 
^8, certiorari, deni^ 36 S.Ct. 724, 
241 U.S. 673, 60 L.Ed. 1231—Unit¬ 
ed Kansas PorUand Cernent Co. v. 
Harvey, Kan., 216 P. 316, 132 C.C. 

. A. 4Q0. 

rFaUnzi» to obfect to or evl- 

denco 

(1) The Circuit court of appeais 
may regard tbe pleadlngs as amend- 
•ed to conform to the proofs where 
the suflBciency of the pleadings was 
not attacked in the lower court by 
motion or otherwise.—^Balabanoff v.; 
JKellogg, C.C.A.Alaska, 118 P.2d 597, 


certiorari denied 62 S.Ct 69, 314 U. 
S. 635, 86 L.Ed. 510. 

(2) A like rule applies where no 
objection was made to the reception 
bf the evidence.—Balabanoff v. Kel¬ 
logg, supra—Schmidt v. U. S., C.C.A. 
Neb., 63 P.2d 390—^American Sugar 
Refining Co. v. Nassif, C.C.A.Mass., 
45 P.2d 321—A. Coolot Co. v. L. Kah- 
ner Cb., Cal., 140 P. 836, 72 C.C.A. 
248. 

TTnder Ped.Xfciiles of Clv.Proc., rule 
15(b), 28 U.S.C.A. foll § 723c, when 
issues not raised by the pleadings are 
tried by express or implied consent 
of the parties, they will be treated in 
all respects as though they had been 
raised in the pleadings.—Hubshman 
V. liouis Keer Shoe Co^, C.C.A.I1L, 129 
F.2d 137—Continental Illinois Nat 
Bank & Trust Co. of Chicago v. Bhr- 
hart, C.C.A.Tenn., 127 P.2d 341—^Rov¬ 
er V. Genesee Valley Trust Co., C.C. 
A.N.Y., 123 F.2d 813, aflarming, D.C., 
In re Pee Bros., 36 P.Supp. 995. 

5. U.S.—^National Refining (io. v. 
Pennsylvania Petroleum Co., C.C.A. 
Mo., 66 P.2d 914, certiorari denied 
54 S.Ct 463, 29i U.S. 667, 78 L.Ed. 
1Q58. 

€. U.S.—nU. S. V. Winkle Terra Cotta, 

C.CA.MO., 110 P.2d 919. 

7. U.S.—King Lunaber Co. v. Benton, 
Tex., 186 F. 458, 108 C.C.A. 436. 
Inoonsl^rte^ i^ecitals in. pretxial or. 
der 

Where there was disagre^ent on; 
appeal as to scope of admissions by; 
api>ellants recited in pretrial ordef, 
and such recitals were In iL measure 
inconslstent, reviewing ciourt did not^ 
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attempt to resolve dispute concem- 
ing eifect of the order, but for the 
most part gave appellants the benefit 
of the doubt.—Prank v. Giesy, C.C.A. 
Or., 117 P.2d 122. 

8. zrotice 

It may be presumed, in the absence 
of a contrary showing in the rec¬ 
ord, that due notice was given.— 
Rector v. U. S., C.C.A.OkL, 20 F.2d 
845—City and County of Denver v. 
Stenger, C.C.A.C 0 I 0 ., 295 P. b09. 

9. U.S.—King Lumber Co.' v. Ben¬ 
ton, Tex., 186 P. 458, 108 C.C.A. 436. 

4 C.J. p 752 note 43. 

10. Time of modiflcatioiL or vacatlon 
On appeal from judgment granting 

preliminary injunction to protect ju- 
risdiction of district court in action 
for distribution of trust fund, Cir¬ 
cuit court of appeais would assume 
that district court would modify the 
injunction or set it aside whenever 
it received sufficient assurance that 
trust fund would be kept intact and 
available.—Doyne v. Sbettele, C.Cj.A. 
Mo.. 112 P.2d 155. 

11. U.S.—Trust ees System Co. of 
Pennsylvania v. Payne, ‘C.C.A.Pa., 
65 F.2d 103. 

12. U.S.—Cordingly v. Kennedy, 
Colo., 239 P. 645, 152 C.C.A. 479. 

13- U.S.T—Girard Life Insurance, An- 
nuity Trust Co. v. Cooper, Ind.T., 
51 F. 332, 2 C.C.A. 245/ afflrmed 
16 879* 1,62 U.S. 52% 40^^. 

14 . U,S.—Goldsmith. Silver Co. : v. 
Savage* Me.,, 229} P. 623, 144 C.C.A. 
33., eJ^rmdlng, B.C., 211 751. 

15* U.S.-^-Boatniah*s Btank^ v. Trow- 
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properly received in reaching his conclusion.^® So 
it will be presumed, in the absence of a contrary 
showing, that his report contains ali the evidence 
taken before him where he was directed by the court 
to report the evidence,but there is no such pre- 
sumption where he was directed to report only his 
hndings.^S 

Assent to reference. Where an order of refer- 
ence did not show the presence of, or assent by, 
defendants, and the record threw no light on the 
subject, it would be assumed that they were not 
present when the order was made or, if present, did 
not assent thereto.^^ 

(7) Conduct of Trial in General 

In the absence of a contrary showing in the rec¬ 
ord, it will be presumed on appeal that the rulings of 
the trial court during the course of the trial were cor- 
rect and that the trial was properly conducted. 

Under the general rules considered supra subdi- 
Vision e (1) of this section, the rulings of the trial 
court during the course and conduct of the trial will, 
in the absence of anything in the record to the con¬ 
trary, be presumed to be correct,^^ and it will be 
presumed that the trial was conducted in a proper, 
regular, and orderly manner.^i Accordingly, in the 
absence of a contrary showing in the record, the 


presumption on appeal is in favor of the propriety, 
and against the impropriety, of counsers conduct 
and where the record does not show that remarks 
of the court were objected to and does not contain 
the instructions, it will be assumed that error, if any, 

was cured by the instructions. 

(8) Admissibility and Reception of Evidence 

In order to sustaln the judgment or decree entered 
below, all reasonable presumptlons are indulged with 
respect to the admissibility and reception of evidence. 

When the record is silent on the point, it will be 
presumed that evidence was adduced to support the 
court’s finding and judgmentand it will not be 
assumed that the trial court followed any improper 
course of procedure in taking the evidence.^s So 
where the record does not indicate that appellant 
objected to the trial court's action in treating a cer- 
tain instrument as evidence, it is to be inferred that 
such treatment was acquiesced in by appellant.^^ 

Admissibility cmd rulings thercon. In the absence 
of a contrary showing, the trial court is ordinarily 
presumed, on appeal, to have ruled correctly on the 
admissibility of evidence.^'^ Thus, where evidence 
requiring a foundation was admitted, it will be pre¬ 
sumed, in the absence of a showing to the contrary, 
that a proper foundation was laid;28 and where ev- 


er Bros. Co., Mo., 181 F. 804, 104 
C.C.A. 314. 

16. XJ.S.—Reynolds Spring Co. v. L. 
A. Toungr Industries, C.C.A.Mich., 
101 F.2d 257. 

17. U.S.—Goldsmith Silver Co. v. 
Savage, Me., 229 F. 623, 144 C.C. 
A. 33, affirmingr, D.C., 211 F. 751. 

18. U.S.—Goldsmith, Silver Co. v. 
Savagre, supra. 

19. U.S.—^Wm. EJdwards Co. v. La 
Dow, Ohio, 230 F. 37S, 144 C.C.A. 
520, modifyinff, D.C., In re Miller, 
221 F. 471. 

20. U.S.—Bankers' Trust Co. v. Mis- 
souri, K. & T. Ry. Co., Mo., 251 
F. 789, 164 C.C.A. 23. 

21. U.S.—Colorado Cent. Cons. Min. 
Co. V. Turck, Colo., 50 F. 888, 2 
ac.A, 67. 

Ck>xiversel 3 r, it will not be assumed 
that the trial was conducted in an 
improper manner.—H. M. Byllesby & 
Co. V. Welch, C.C.A.MO., 82 F.2d 539, 
certiorari denied 56 S.Ct. 959, 298 
U.S. 686, 80 L.Bd. 1405. 

Semarlcs of court 

Court ot appeals, in absence of 
showing- in biti of exceptions, cbuld 
not assume that remark of judge re- 
specting record was equivalent to 
certificate that plaintiff had made a 
oertain admission.—Brown v. Carver, 
aaAJN^.Tw, 45 F .24 67^ 


22. Informing jury as to Insurance 
or indemnity 

Where it is improper to adduce 
evidence on the trial or hearing 
of a tort action which informs the 
jury that the loss will fall on an In¬ 
surance company, and plaintifTs 
counsel propounds a question which 
calls for proper evidence and the 
witness in his answer includes a ref¬ 
erence to Insurance, the good faith 
of counsel will be presumed; but if 
the record afflrmatively shows that 
there was no excuse for injecting 
the suggestion that insurance cover- 
age existed, bad faith will be pre¬ 
sumed.—Pillsbury Flour Mills Co. v. 
Miller, C.C.A.M 0 ., 121 F.2d 297. 

23. U.S.—U. S. V. Bass, C.C.A.Ind., 
64 F.2d 467. 

24. U.S.—Pulaski-IiOnoke Drainage 
Dist. V. Missouri Pac. R. Co., C.C.A. 
Ark., 44 P.2d 899, reversed on oth- 
er grounds 47 F.2d 1085. 

25. U.S.—H. M- Byllesby & Co. v. 
Welch, C.C.A.MO., 82 F.2d 539, cer¬ 
tiorari denied 56 S.Ct. 959, 298 U. 
S. 686, 80 L.Ed. 1405. 

26. U.S.—Pensacola Shipping Co. v. 
U. S. Sfiipping, Board Emergency 
Fleet Corporation, C.C,4-FI^, 277 
F. 889. 

27. Absence af exceptione to mlin^ 

Prior to the adoption of Fed-Rules 
of Civ.Proc., rule 46, 28 U.S.C.A. foll 
S 723c, dispensing with the neces- 

m 


sity for formal exceptions, see § 
292b (3) supra, it was held that 
where no exception to any niling of 
the trial court on admission or rejec- 
tion of evidence was shown to have 
been taken, the appellate court would 
assume that all evidence offered was 
properly admitted and that no prop¬ 
er evidence was rejected.—^McCamp- 
bell V. New York Life Ins. Co., C.C.A. 
Tex., 288 F. 465, certiorari denied 43 
S.Ct. 705, 262 U.S. 759, 67 L.Ed,. 1219. 

Oronnds of admissibility 

Where defendanfs counsel, in ef- 
fort to have hospital records admit¬ 
ted in evidence in district court, re- 
ferred to statutory authority con- 
cerning admission in evidence of 
public records of the United States, 
and a second statute was controlling 
as to SLdrhisMbility of records, on 
defendant's appeal, circuit court of 
appeals would treat defendant's 
olaims regarding admissibility of rec¬ 
ords as being made on basis of sec¬ 
ond statute.—^Ulm v. Moore-McCor- 
mack Lines, C.OAJST.Y., 115 ,F.2d 492, 
rehearing denied 117 F,2d 222, certio- 
irari denied 61 S.Ct 941, 313 TJ.S. 667, 
85 L.Ed- 1525. 

28. Searsay 

Presumption exists that trial court 
correctly decided whether circum¬ 
stantes un,der .statement, 

sought to be. introduced as exception 
to heat^y rule, was mi^e, were 
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idence was excluded on a getieral objectiori, if any 
ground in fact existed for its exclusion, it will be 
assumed, in the absence of any request for a more 
specific objection, that the ruling was placed on the 
right gTound.^9 

Where evidence was excluded and the record 
contains the offer of proof, the court of appeals will 
assume that the proof could have been made,^® and 
it will treat the assumed facts as established^l 
Compefency and cxamination of witnesses, 
Where no objection was raised at the trial as to the 
competency of a witness offered as an expert, it will 
be assumed that he sufHciently qualified as an ex¬ 
pert and, in the absence of a contrary showing, 
it will be presumed that questions asked him were 
proper in form and subject matter.33 

(9) Dismissal, Nonsuit, and Direction of 
Verdict 

(a) Dismissal 

(b) Nonsuit 

(c) Direction of verdict 

(a) Dismissal 

In the absence of a contrary showing, it will be 
presumed that the proceedings to obtain a dismissal, 
if granted, were regular, although on a dismissal for 
insufficiency of evidence, the evidence wril be viewed 
in the light most favorable to the unsuccessfui party. 


It will be presumed in support of a judgment or 
decree of dismissal, in the absence of a contrary 
showing, that the proceedings to obtain it were reg- 
ular^4 and that the court acted properly35 and on 
lawful grounds.^® In other words, the burden is on 
appellant to show that the judgment or decree of 
dismissal was erroneously entered,^^ and, where the 
record does not show the ground of a judgment of 
dismissal, there is no presumption against the cor- 
rectness of the judgment.^^ 

Dismissal on pleadings. As has been seen supra 
subdivision e (4) (a) of this section, where the 
judgment of dismissal is entered on the pleadings. 
the Circuit court of appeals, on appeal, must assume 
the truth of the allegations thereof. 

Dismissal for mant of prosecution. In a proper 
case it may be presumed that a dismissal for want 
of prosecution was on the merits.^^ 

Where an order of dismissal is the equivalent of 
a directed verdict^ the court of appeals, on review- 
ing such order, must view the evidence^® and all 
inferences reasonably to be drawn therefrom^i in 
the light most favorable to the party whose com- 
plaint or counterclaim, as the case may be, is dis- 
missed by the order. 


such as to exclude probability of 
statement being deliberately made.— 
..^tna Life Ins. Co, v. Kern-Bauer, 
C.C.A.OkL, 62 F.2d 477. 

29. U.S.—Mine & Smelter Supply Co. 
V. Parke & Lacy Co., C.C.A-Colo., 
107 F. S81. 

30. U.S.—Dakota Life Ins. Co. v. 
Midland Nat. Bank of Minneapolis, 
C.C,A-Minn., 18 F.2d 903, certiorari 
granted Midland Nat. Bank of Min¬ 
neapolis V. Dakota Life Ins. Co., 48 
S.Ct. 85, 275 U.S. 515, 72 L.Ed. 402, 
and reversed on other grounds 48 
S.Ct. 532, 277 U.S. 346, 72 L.Ed. 
911, and vacated, C.C.A., Dakota 
Life Ins. Co. v. Midland Nat. Bank 
of Minneapolis, 28 P. 2 d 1009. 

31. U.S.-—'Evans v. Van Dyke, C.C.A. 
Pa., 97 F. 2 d 18, affirming, D.C., Van 
Dyke V. Evans, 20 F.Supp. 640. 

32. U.S.—Hardy-Burlingham Mining 
Co. V. Baker, C.CA.Ky., 10 P.2d 
277. 

33. Question assumed to include 
dednitioii 

Where competency of tfestimony of 
physicians was not raised, -and nar- 
rative record did not reflect whether 
questions to all physicians respecting 
total and permanent disability includ- 
ed deflnition of the term, but showed 
that such definition was included in 
question propounded to one t>hysi- 
cian, appellate court shoUId assume 


that questions to the other physi¬ 
cians contained like definition.—U. S. 
V. Bowman, C.C.A.Utah, 73 P.2d 716. 

34. U.S.—^May Coal & Grain Co. v. 
Kansas City, C.C.AMo., 73 P.2d 345. 

35. U.S.—Hawke v. Servicised Prod¬ 
ucts Corporation, C.C.A.Ohio, 95 F. 
2d 710, certiorari denied 59 S.Ct. 
592, 306 U.S. 650, 83 L.Ed. 1049— 
May Coal & Grain Co. v. Kansas 
City, C.C.A.MO., 73 P.2d 345—Drake 
V. Thompson, C.aA.Neb., 14 F-2d 
933, certiorari denied 47 S.Ct. 337, 
273 U.S. 744, 71 L.Ed. 870. 

Xmproper actiou not presumed 

Circuit court of appeals would not 
assume that district court dismissed 
case on merits when question of ju- 
risdiction was only one properly be- 
fore it.—May Coal & Grain Co. V. 
Kansas City, Mo., C.C.A.Mo., 73 F.2d 
345. 

36. U.S.—Hawke v. Servicised Prod¬ 
ucts Corporation, C.C.A.Ohio, 95 P. 
2d 710, certiorari denied 59 S.Ct. 
592, 306 U.S. 650, 83 L.Ed. 1049. 

37. U.S.—Rinn v. Asbestos Mfg. Co., 
C.C.A.Ind., 101 P.2d 344, certiorari 
denied 60 S.Ct. 74, 308 U.S. 555, 84 
L.Ed. 467. 

38. Waiver of availahle defense not 
presumed 

Defense of prematurity being 
available under motion to dlsmiss, 
appellate* cbuft will not presume it 
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was waived where record did not 
Show ground on which court sus- 
tained motion to dismiss.—Oregon- 
Washington Water Service Co. v. 
City of Hoquiam, C.C.A.Wash., 29 F. 
2d 566,' amending and denying re- 
hearing 28 P. 2 d 576. 

39. Rules of Civil Procedure as¬ 
sumed applicahle 

The district court's dismissal of 
equity suit for want of prosecution 
was on merits, in absence of con¬ 
trary provision in order of dismissal,. 
under Ped.Rules of Civ.Proc. rule 
41 (b), 28 U.S.C.A. foll. § 723c, which 
Circuit court of appeals will assume 
to be applicable, where record shows 
no determination hy judge who made 
order that application of such rules 
would not be feasible or would work 
injustice.—Carnegie NaL Bank v. 
City of Wolf Point, C.C.A.Mont., 110 
F.2d 569. 

40. U.S.—Tpederal Deposit Ins. Cor¬ 
poration V- Mason, C.C.A.Pa., 115 
F.2d 548—Oquendo v. Pederal Re- 
serve Bank of New York, C.C.A.N. 
T., 98 F.2d 708, certiorari denied 
59 S.Ct. 251, 305 U.S. 656, 83 L.Ed. 

' 425—Champlin Refining Co. v. Gas- 
oline Products Co., C.C.A.Me., 29 F. 
2 d 331—Ploxin v. Broofclyn Heiffhts 
R. Co., C.C.A.N.Y., i261 P. 854. 

41. U.S.—F^er^l Deposit Ins. Cor- 
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(b) Nonsuit 

Generally on an appeal from a nonsuit, or refusal 
thereof, the evidence must be viewed in the light most 
•favorable to plaintiff. 

Generally on appeal from a judgment of nonsuit 
the evidence must be considered in the light most 
favorable to plamtiff,^^ Accordingly he is entitled 
to the most favorable inferences deducible from the 
evidence^^ and to the rejection of the unfavorable 
ones;^^ and the evidence in his favor is regarded 
as true.^^ 

Likewise, in reviewing a refusal of the lower 
court to grant a nonsuit, the circuit court of ap- 
peals will view the evidence in the aspect most fa¬ 
vorable to plaintiff A® 

Wherej however^ the record is not complete, the 


presumption is in favor of the correctness of the 
lower courfs ruling on a motion for a nonsuit.^ 

(c) Direction of. Verdict 

On appeal from a directed verdict, or a refusal to 
direct, the evidence, as a general rule, is considered 
in the aspect most favorable to the adverse party, al- 
though, where the record is incomplete, the triai court^s 
decision is presumed correct. 

As a general rule, in passing on the question 
whether the lower court should or should not have 
directed a verdict for one party, the circuit court 
of appeals must consider the evidence in the light 
most favorable to the adverse party.According- 
ly, where a verdict was directed, the appellate court 
must take that view of the evidence which is most 
favorable to the party against whom the verdict 
was directed,^^ applying all favorable inferences 


poration v. Mason, C.C.A.Pa., 115 
F.2d 548. 

•42. U.S.—Jones v. Travelers’ Protec- 
tive Ass’n of America, C.C.A.lsr.C., 
70 F.2d 74. 

-43. U.S.—Boal V. Electric Storag-e 
Battery Co., C.C.A.Pa., 98 P.2d 815 
—E. K. Wood Lumber Co. v. Moore 
Mill & Lumber Co., aC.A.Cal., 97 
F.2d 402—Hotel Woodward Co. v. 
Ford Motor Co.. N.T., 258 F. 322, 
169 C.C.A. 338. 

‘44. U.S.—Boal V. Electric Storage 
Battery Co., C.C.A.Pa., 98 P.2d 815. 
45. U.S.—^Whitehurst v. Standard 
Oil Co., C.C.A.Ga., 8 F.2d 728--HO- 
tel Woodward Co. v. Ford Motor 
Co., N-T., 258 F. 322, 169 C.C.A. 
338. 

-46. U.S.—Reading Co. v, Laylon, C. 
C.A.N.J., 92 P.2d 289. 

47. G-roimds as sume d sufficient 

In absence of proper record show- 
ing grounds of motion for nonsuit, 
the Circuit court of appeals must as¬ 
sume that they were sufficient.— 
Spracklen v. Atchison, T. & S. F. Ry, 
■Co., C.C.A.Cal., 7 F.2d 468—4 C.J. p 
764 note 74. 

:£vidence presumed to warrant uon- 
suit 

Where record does not disclose 
■evidence before triai court at time 
nonsuit was granted, presumption ex- 
ists that evidence warranted order 
•of nonsuit.—Dulion v. S. A. Lynch 
Enterprise Finance Corporation, C.C. 
A-Oa., 63 P.2d 568, 82 A.L.R. 509, 
•certiorari denied 52 S.Ct. 312, 285 U. 
.S. 540, 76 L.Ed. 933. 

48. U.S.—Smails v. 0’MaHey, C.a 
A.Neb., 127 F.2d 410—New York, 
C. & St. L. R. Co. V. Slater, C.C. 
A.Ind., 23 F.2d 777, certiorari de¬ 
nied 48 S.Ct. 601, 277 U.S. 605, 72 
L.Ed. 1011—^Vascacillas v. Southern 
Pac. Co., Nev., 247 F. 8, 159 C.C.A- 
226. 


49'. U.S.—Brownell v. Tide Water 
Associated Oil Co., C.C.A.N.H., 121 
F.2d 239—Flynn v. Crume, C.C.A. 
Ind., 101 F.2d 661—Lucas v. Brown, 
C.C.A.Neb., 82 F.2d 361—Laughlin 

V. Chesapeake & O. Ry. Co., C.C.A. 

W. Va., 68 F.2d 242—Madray v. 
U. S., C.C.A.S.C., 55 F.2d 552— 
Pickens County v. National Surety 
Co., C.C.A.S.C., 13 P.2d 758. 

4 C.J. p 765 note 8'6. 

Where the verdict was directed for 
plaintifl, the circuit court of appeals 
must accept that view of the evi¬ 
dence which is most favorable to de¬ 
fendant.—^Massachusetts Bonding & 
Insurance Co. v. Hudspeth, C.C.A. 
Ark., 94 F.2d 46'7—^Virginian Ry. Co. 
V. Chambers, C.C.A.W.Va., 46 F.2d 20, 
certiorari granted 51 S.Ct. 352, 283 

U. S. 813, 75 L.Ed. 1430, and affirmed 
52 S.-Ct. 27, 284 U.S. 577, 76 'L.Ed. 
501—Uavenport ILadder Co. v. Ed- 
ward Hines Lumber Co., C.C.A.Iowa, 
43 iF.2d 6'3—^Hartman, Goldsmith & 
Co. V. Fidelity & Ueposit Co. of 
Maryland, C.C.AN.T., 33 F.2d 89. 

WTiere the verdict was directed for 
defendant 

Cl) The Circuit court of appeals 
will view the evidence in the light 
most favorable to plaintiff.—Johnson 

V. Dierks 'Lumber &, Ooal Co., C.C.A. 
Ark., -rSO F.2d 115—Carter v. Kurn, 
C.C.A.Ark., 127 P,2d 415—^Atkinson v. 
Dixie Greyhound Lines, C.C.A.Miss., 
125 F.2d 237—Robins v. Pitcairn, C. 
C.AIll., 124 F.2d 734—Long v. Lon- 
don & Lancashire Indemnity Co. of 
America, C.C.A.Ohio. 119 F.2d 628— 
Myers v. American Well Works, C.C. 
A.Va., 114 F.2d 252, certiorari denied 
61 S.Ct. 842, 313 U.S. 563, 85 L.Ed. 
1522—^Nelson v. Business Men*s As- 
sur. Co. of America, C.C.A.I11., 108 F. 
2d '363—Yukes v. Globe S. S. Corpo¬ 
ration, O.C.A.Ohio, 107 F.2d 888—Mc- 
Gogney v. Mutual ‘Life Ins. Co. bf 
New York, C.C.APa., 103 P.2d 649— 
Thomson v. Pennsylvania R. Co., C. 
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C.A.Ohio, 88 F.2d 148—Feak v. Mari- 
on Steam Shovel Co., C.C.A.Or., 84 
F.2d 670, certiorari denied 57 S.Ct. 
231, 299 U.S. 604, 81 L.Ed. 446—Cor- 
rigan v. U. S., C.C.A.Idaho, 82 P.2d 
106—Ove Tysko v. Royal Mail Steam 
Packet Co., C.€.A.Or., 81 F.2d 960— 
Lucas V. Great Atlantic & Pacific Tea 
Co., C.C.A.Ohio, 77 F.2d 1—Gamer v. 
New York Life Ins. Co., C.C.A.Mont., 
76 F.2d 543—Tschudi v. Metropoli¬ 
tan Life Ins. Co., C.C.A.Iowa, 73 F.2d 
'306—Harris v. U. S., C.C.A.Va., 70 
P.2d 889—Odom v. U. S., O.C.A.S.O., 
70 F.2d 104—Limbeck v. Interstate 
Power Co., C.C.A.Iowa, 69 F.2d 249— 
Angco V. Standard Oil Co. of Califor- 
nia, C.C.A.Hawaii, 66 P.2d 929— 
Hampton v. Des Moines & O. I. R. 
Co., C.C.AIowa, 65 P,2d 899—An¬ 
drews V. U. S., C.C.A.Ark., 6'3 F.2d 
184—Nelson v. Chicago, M., St. P; & 
P. R. Co., C.C.A.I1L, 62 P.2d 1053— 
Calloway v. Pennsylvania R. Co., C. 
C.A.W.Va., 62 F-2d 27—Bartee v. U. 
S„ C.C.A.Tenn., 60 F.2d 247—Britt v. 

U. S., O.C.A.Tenn., 59 F.2d 733—Eng- 
strom V. De Witt, C.C.A.Minn., 58 F. 
2d 137—Montgomery Ward & Co. v. 
Watson, C.C.A.W.Va., 55 F.2d 184— 
McNally v. U. S., C.C.A.Minn., 52 F. 
2d 440-:—Philyaw v. Arundel Corpora¬ 
tion,, C.C.AS.C., 51 F.2d 183—Keeler 

V. Fred T. Ley & Co., C.C.A.Mass., 49 
P,2d 872—Slocum v. Erie R. Co., C. 
C.AN.Y., 47 F.2d 216—Ford v. U. S., 
C.C.A.Mass., 44 F.2d 754—Summers 
V. Denver Tramway Corporation, C. 
C.A.C 0 I 0 ., 43,F.2d 286—U. S. Fidelity 
& Guaranty Co. v. Wilson, C.C.A.Ark., 
41 F.2d 319—Ohio Galvanizing & 
Mfg. Co. V. Southern Pac. Co., C.C.A. 
Ky., 39 P.2d 840, certiorari denied 51 
S.Ct. 8'3, 282 U.S. 879, 75 L.Ed. 776— 
Roberts v. White Star Bus Line, C. 
C.A.Puerto Rico, 38 P.2d 1, certiorari 
denied White Star Bus Line v. Rob¬ 
erts, 50 S.Ct. 463, 281 U.S. 764, 74 L. 
Ed. 1172'—Booth V. Concordia Fire 
Ins. Co. of Milwaukee, C.C.A.S.C., 30 
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arising therefrom,^® and disragarding" evidence fa~ atmosphere in the trial court not shown in the rec- 
vorable to the successful party.®^ Moreover, the ord.^® 

unsuccessful party^s evidence will be accepted as Refusal of directed verdict. That view” of the ev- 
true^2 and given its greatest force,^^ and all con- j^ence most favorable to the party against whom a 
fiicts in the evidence will be resolved in his favor.^^ directed verdict was asked must be taken by the 
The court of appeals, however, may safely assume, circuit court of appeals on review of the denial of 
where a verdict was directed for defendant, that a motion to direct a verdict,whether for plain- 
plaintifTs case was not helped out by an impressive tiff^T or for defendant.^^ Accordingly, on appeal 


P,2d 20—Croty v. Pullman Oo., C.O. 
A.Wis., 25 F.2d 563—Clark v. Mc- 
NTeill, C.C.A.Ky., 25 F.2d 247—Gajda 
V. Reick-McJunkin Dairy Co., G.C.A. 
Ohlo, IS F.2d 279—Faxley v. Norfolk 
& W. Ry. Oo., O.C.A.W.Va-, 14 F.2d 
g< 3 —^Waid v. Chesapeake & O. Ry. Co., 
C.C.A.W.Va., 14 F.2d 90—&ray v. I>a- 
vis, C.C.A.N.H., 294 F. 57—Batson v. 
Rosofa, C.C.AN.Y., 261 F. 874— 
Sowles V. Norcross Bros. Co., Vt., 
195 F. 889, 115 O.C.A. 577—Wolf v. 
'Lovering-, N.T., 159 F. 91, 86 C.C.A. 
281. 

( 2 ) It must assume as establislied 
all the facts that the evidence sup- 
porting plaintifTs claim reasonably 
tends to prove.—Galloway v. U. S., 
a€.A.CaL, 130 F.2d 467—White Bear 
Theatre Corporation v. State Theatre 
Corporation, C.C.A.Minn., 129 F.2d 
600—Tyrakoski v. U. S., ■C.C.A.IIL, 
119 F.2d 3’39—^Johnson v. J. H. Tost 
‘Ijumher Co., C.C.A.Neb., 117 ’P.2d 53 
—^Nielsen v. Richman, C.C.A.S.D., 114 
P.2d '3'43, certiorari denied 61 S.Ct 
172, 311 U.S. 705, 85 iL.Ed. '459—Clay 
County Cotton Co. v. Home 'Life Ins. 
Co. of New York, C.C.A.Ark., 113 F. 
2d 856—Svenson v. Mutual Life Ins. 
Co- of New York, C.C.A-S.D., 87 P.2d 
44>1—^Indemnity Ins. Co. of North 
America v. Atchison, T. & S. F. Ry. 
Co., €.aA.Ariz., 85 F.2d 438, re- 
hearing denied 85 F- 2 d -1006—OJus 
Mining: 'Co. v. M^ufacturers Trust 
Co., C.aA-Idaho, 82 F-2d 74. 

Wheire both parties sought directed 
verdict 

(1) Prior to the adoption of Ped. 
Rules of Civ. Proc., rule 50<a), 28 U. 
S.C.A. folio wing § 723c, which 

changed the former federal rule with 
respect to the waiver of a trial by 
jury where both parties moved for a 
directed verdict, it was held that, 
where both pjarties moved unquali- 
fiedly for a directed verdict, and the 
court directed a verdict or found for 
piaintiff, the circuit court of appeals, 
on review, wouid view the evidence 
in the light most favorable to plain- 
tiff.—U. S. V. Brewer, C.C.A.I 6 wa, 87 
P.2d '672—^Miller-Crenshaw Cb. v. 
C^olorado Mill & Elevator Co., O.C.A.: 
Ark., 84 P.2d O^SO—^olumbia Ca.sual- 
ty Co. V. Lyle, C.C.A.Tex, 81 F.2d:; 
281—^Alleghehy Valley Bricfc Co. v. 
a W. Raytoond Co., N.Y.^ 219 F. 477, 
135 C.O.A. ISS^MUrch Bros. Oonstr. 
Co. V. Johnson, Tenn., 203 F 1, 121 
C-C-A. 353. . - ‘ / 


( 2 ) In such a case the reviewing 
court w;ould accept plaintiffs uncon- 
tradicted evidence as true.—Hansen 
& Rowland v. (Fidelity & Deposit Co. 
of Maryland, C.C.A.Wash., 72 F.2d 
151. 

(3) Defendant had the burden, on 
appeal, of showing that there was no 
evidence to support the verdict di¬ 
rected for plaintiff.—Chicago & N. 
W. Ry. Co. V. Wilcox Co., C.C.AIll., 
68 F.2d 88‘3. 

50. U.S.—Galloway v. U. -S., C.C.A. 

Cal., 130 F.2d 467—White Bear 
Theatre Corporation v. State Thea¬ 
tre Corporation, C.C.A.Minn., 129 
'F.2d 600—Carter v. Kurn, C.C.A. 
Ark., 127 P- 2 d 415—Robin-s v. Pit- 
caim, eC.A.Ill., 124 iF.2d 73'4— 
Tyrakoski v. U. S., C.C.AIll., 119 
P.2d 339—Johnson v. J. H. Yost 
ILumber Co., C.C.A.Neb., 117 P.2d 
53—^Nielsen v, Richman, C.C.A.S. 
D., 11'4 F.2d 343, certiorari denied 
61 S.Ct. 172, 311 U.S. 705, 85 'L.Ed. 
459—Myers v. American Well 
Works, C.C.A.Va., 114 F.2d 252, 
certiorari denied 61 -S.Ct* 842, 313 

U. S. 663, 85 ‘L-Ed. 1522—Clay Coun¬ 

ty Cotton Co. V. Home Life Ins. 
Co. of New York, C.C.A Ark., 11'3 
F.2‘d 856—^Nelson v. Business 

Men's Assur. Co. of America, C.C. 
A111., 108 tF.2d S63—Stili v. Union 
Circulation Co., C.C.A.N-Y., 101 F. 
2d 11, certiorari denied 60 S.Ct. 78, 
’308 U.S. 565, 34 L.Ed. 474—Sven¬ 
son V- Mutual Life In.s..Co. of New 
York, C.C.AS.D., 87 F.2d 441—In- 
demnity Ins. Oo. of North Atnerica 

V. Atchison, T. & S. F. Ry. Co., C. 
C.AAriz., 85 F.2d 438, rehearing 
denied 85 F.2d 1006—'Lucas v. 
Brown, C.C.ANeb., 82 (F.2d 361— 
Ojus Mining Co. v. Manufacturers 
Trust Co., €.'C.AIdaho, 82 F.2d 74 
—Blue Valley Creamery Co. v. Con¬ 
solidated Products Co., C.C.AMO., 
81 F.2d 182—Andrews v. U. S., C-j 
CAArk., ^ P.2d 184—McNally v- 
U. S-, C.C.AMmn., 52 F,2d 440— 
Summers v. Denver Tramway Cor¬ 
poration, C.C.AColo., '43 P.2d 286 
—^Buckeye Cotton Oil Co. v. Lopis- 
ville & N. R. Co., 'CJ.O.A.Tenn-r 24 
IF.2d 347—Waid v. Chesapeake & 
O. Ry. Co., C.C.AW.Va., 14 F,2d 
90—Pickens Cpunty y. N^ational 
Surety Co., O.C.A,S.C,. 13 jP*2d 75,8 
— E>avis V. Camegie Steel Co., Ohio, 
244 F. 931, 157 -aC.A 281—^gonnen-^ 
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berg V. Southern Pac. Co., Cal., 159 
F. 884, 87 C.C.A. 64. 

51. U.S.—Kuper v. Betzer, C.C.AS. 
D-, 115 F.2d ■8'42—McGogney v. Mu¬ 
tual Life Ins. Co. of New York, C. 
C.APa., 103 CF.2d 649. 

52. U.S.—iRobins v. Piteairn, C.C.A. 

111 ., 124 F.2d 73'4—Shaw v. Great 
Atlantic & Pacific Tea Co., C.C.A. 
S.C., 115 P.2d 684—Blue Valley 

Creamery Co. v. Consolidated Prod¬ 
ucts Co., C.C.A.MO., 81 F.2d 182— 
Braman v. Mutual 'Life Ins. Co. of 
New York, O.C.AMinn., 7'3 ■P.2d 
391—Bugh V. Employers’ Reinsur- 
ance Corporation, C.C.A.Tex., 6'3 F. 
2d 36—Detroit, G. H. & M. Ry. Co. 
V. Maldonado, C.C.AMich., 59 F.2d 
911—^Wharton v. .^Etna ILife Ins. 
Co., aCAArk., 48 F.2d 37, certio¬ 
rari denied ^tna Life Ins. Co. v. 
Wharton, 52 S.Ct. 9, 284 U.S. 621, 
76 'L.Ed. -529—Davenport Ladder 
Co. V. Edward Hines Lumber Co., 
C.C.AIowa, 4'3 F.2d 63—Guffey v. 
Gulf Production Co., C.'C.A.Pa., 17 
P.2d '930—Mim's v. Reid, C.C.A.Va., 
286 'F. 900—^Davis v. Carnegie -Steel 
Co., Ohio, 244 F. 9'31, 157 C.C.A 281 
—Brothers v. CLidgerwood Mfg. Co., 
N.Y., 223 tp. 359, 138 C.C.A 460. 

53. U.S.—Myers v. American Well 
Works, C.O.AVa., .11'4 F.2d 252, cer¬ 
tiorari denied 61 S.Ct. -842, 313 U. 
S. 5'6'3, 85 LEd. 1522. 

54. U.S.—Carter v. Kum, C.C.A.Ark., 
127 P.2d 415—Kuper v. Betzer, C. 
C.AS.D., 115 P.2d 842. 

55. U.S.—^Copeland v. Hines, C.C.A 
Ohio, 269 F. 361. 

56w U.S.—Lake Shore Electric Ry. 
Co. V. Kurtz, 218 F. 165, 1-33 C.C. 
A 521—^Illinois Cent. R. Co. v. 
Egan, lowa, 203 IF. 937, 412'2 C.C.A. 
2'39. 

57. U.S.—Smails v. 0'Malley, C.C.A 
Nebw, 127 F.2d 410—Commercial 
Trtist Co. of New Jersey y. Kealey, 
C.C.AVa., 92 P.2d 397. 

68 . U.S.—‘Kroger Grocery & Baking 
Co. V. Reddin, C.C.AMo., 128 F.2d 
787—Lykes Bros. S. S. Co. v. Gru- 
baugh, C.C.ATex., 128 F.2d ‘387, 
modifled on other grounds 130 F.2d 
25—Cram, y. BvelofC, C.C.A.Minn., 

, 127 F,2d 48-6-^016 v. U. S., C.C.A. 
Ind., 127 P.2d 470—rPerguson v. 
Union Naiu Bank of Clarksburg, 
aC.AW.V^, 126 P.2d 753 —Canadi- 
,an Pac. Ry. Co. v. Suilivan, C.C.A 
Mass., 126 F.2d 433, certiorari de- 
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the evidence favorable to the party against whom 
the directed verdict was asked will be accepted as 
true;^^ evidence nnfavorable to him will not be 
considered and all legitimate inferences will be 
indulged in his favor from the evidence supporting 
his side of the case.^l 

Where a verdict was directed on the opening 
stat ement of counsel of one of the parties, it will 
be presumed, on appeal, that all facts stated in the 


opening, together with all the facts inferable 
therefrom,®^ would have been proved had the case 
been tried; and, in case the verdict was directed 
for defendant, all proper inferences will be drawn 
in support of the petition and plaintifFs statement.®^ 

Verdict directed on particular issue. Where a 
verdict was directed because of insufficiency of evi¬ 
dence to support a finding on a particular issue, it 
may be assumed that a case was made for the jury 


nied 62 S.Ct. 1291, 316 U-S. 696, 86 
L.Ed. 1766—Altmayer v. Travelers 
Protective Ass’n of America, O.C. 
A.Wis., 119 F.2d 1005—Standard 
Oil Co. of New Jersey v. Midgett, 
aC.A.N.C., 11'6 ;F.2d 562—Empire 
Oil & Refining* Co. v. Hoyt, C.C.A. 
Mrch., 112 F.2d 356—Southern S. S. 
Co. V. Meyners, C.C.A.Tex., 110 F.2d 
376, certiorari denied 61 S.Ct. 40, 
311 U-S. 674, 85 U.Ed. '43'3—U- S. v. 
Bemis, C.C.A.Or., 107 F.2d 894— 
White V. State of Maryland, to Use 
of Anderson, C.C.A.Md., 106 'F.2d 
392—American Nat. Bank & Trust 
Co. of Chicago v. U. S„ C.C.A.ni., 
104 F.2d 783—Lfouisiana & Arkan- 
sas Ry. Co. v. Jackson, C.C.A.'La., 
95 F.2d 369—En.sigTL-Bickford Co. 
V. Reeves, C.C.A.MO., 95 P.2d 190 — 
■L». E. Whitham Const. Co. v. Re- 
mer, C.C.A.Okl., 93 F.2d '736— 
Champlin Refining Co. v. Thomas, 
aC.A.Okl., 93 F.2d 133—Reading 
Co. V. ILayton, C.C.A.N.J., 92 'P.2d 
289 — U. S. V. Thompson, C.C.A. 
Mont, 92 P.2d 135—Harlan v. Bry- 
ant, C.C.A.ni., 87 F.2d 170—North¬ 
ern Pac. Ry. Co. v. Wagner, C.C.A. 
Mont, 86 F.2d 63—Bonk v. Welch, 
C.C.A.Wis., 78 P.2d 478—Fidelity 
& Deposit Co. of Maryland v. 
Bates, C.C.A.Iowa, 76 F.2d 160— 
P. F- Collier & Son Co. v. Hart- 
feil, C.C.A.Minn., 72 F.2d 625— 
Equitable Uife Assur. Soc. of U. S. 
V. Singletary, C.C.A.S.C., 71 F.2d 
409—U. S. V. Nickle, C.C.A.MO., 70 
P.3d 873—U. S. V. Todd, C.C.A.Or., 
70 F.2d 540—U. S. v. Anderson, C. 
C.AOr., 70 F.2d 537—U. S. v. Han- 
sen, C-C.A.Idaho, 70 F.2d 230, cer¬ 
tiorari denied Hansen v. U. S., 55 
S.Ct 119, 293 U.S. 604, 79 L..Ed. 
695—Atlantic Reflning Co. v, Jones, 
C.C.A.W.Va., 70 F.2d 89—Chesa- 
peake & O. Ry. Co. v. Ringstaff, C. 
C.A.Ohlo, 67 F.2d 482—U. S. v. Al¬ 
bano, C.C.A-Idaho, 63 F.2d 677— 
V. S. V. Corneli, C.C.A.Neb., 63 P. 
2d 180—King Cotton Mills v. Wil- 
son, C-C.A.N.C., 61 F.2d 1004— 

Standard Oil Co. of Kentucky v. 
Noakes, C.C.A.Ky., 59 iF.2d 897— 
Erlanger Tremont Theatre Corpo- 
ratiop V. ©llgmiore, CC.A.Mass., 56 
P.2d 809, certiorari denied 52 S.Ct 
■6'46, 286 U.S. 564, 75 'LiEd. 1296— 
Minneapolis, St P. & S. S. M.. Ry. 
Co, V. Calvin, ac.A.Mich., 54 F.2d 
502, certiorari denied 52 S*Ct 407, 


285 U.S. 551, 76 'L.Ed. 941—North¬ 
western Nat Ins. Co. v. McFarlane, 
C.C.A.Cal., 50 ‘F.2d 539—Skaggs 

Safeway Stores v. Dunkle, C.C.A 
Neb., 49 P.2d 169, certiorari denied 
52 S.Ct 9, 284 U.S. 622, 76 a:..Ed. 
531—Norfolk Southern Bus Corpo¬ 
ration V. Trask, C.C.A.Va., 43 F.2d 
45—Fidelity & Casualty Co. of New 
York V. Howe, C.C.APa., 38 F.2d 
741, certiorari denied 50 S.Ct 464, 
281 U.S. 765, T4 L.Ed. 1173, and 
National Life Ass'n v- Howe, 50 S. 
Ct 464, 281 U.S. 76 ' 6 , 74 IL.Ed. 1174 
—Bangor A. R. Co. v. Jones, C. 
C.A.Me., 36 F.2d 886 —Texas Co. v. 
Brice, C.C.ATenn., 26 F.2d 164, cer¬ 
tiorari denied Brice v. Texas Co-, 
49 S.Ct 34, 278 U.S. 640, 73 Et.Ed. 
555—Chesapeake & O. Ry, Co. v. 
.Waid, C.C.AW.Ya., 25 F.2d 366. 
certiorari denied 49 S.Ct. 29, 278 U. 
S. 629, 73 -L.Ed. 547—Atlantic Coast 
Line R. Co. v. McLeod, C.C.A. S.C., 
11 F.2d 22—Fayne v. Colvin, C.aA 
Wis., 276 ‘P. 15, certiorari denied 
Davis V. Colvin, 42 S.Ct 92, 257 U. 
S. 652, «66 L.Ed. 417—Kenmont Coal 
Co. V. Patton, C.aAKy., 268 F. 334 
—Bristol Gas & Electric Co. v. 
Boy, C.C.ATenn,, 261 P. 297—Crane 
Co. V. Busdieker, Mo., 255 F. 664, 
167 ac.A 40—Pennsylvania Co. v. 
Avran, Ohio, 249 P. 474, 161 C.C.A 
432—/Flickwir & Bush v. Walkonen, 
N.J., 238 P. 307, 151 C.C.A 323— 
Cincinnati, N. O. & T. P. Ry. Co. v. 
Tharp, 223 P. 615, 139 CCA 161. 

59. U.S. — Guardian CLife Ins. Co. of 
America v. Eassner, C.C.AMo,, 111 
F.2d 532—Sprinkle v. Davis, C.C.A 
Va., 10-4 F.2d 487—Schwarz v. Fast, 
CC-ANeb., 103 ‘F.2d 865—Fort 

Smith Gas Co. v. Cloud, C.C.AArk., 
75 F.2d 413—Chicago, B. & Q. R. 
Co. V. Kelley, C.C.ANeb., 74 P. 8 d 
80—^Pryor v. Strawn, C.C.ANeb., 
73 F.2d 595—^Kroger Grocery & 
Baking Co. v. Yount, C.C.AMa, 66 
'F.2d 700—^Illinois Power & 'Xught 
Corporation v. Hurley, C.CA-Mo., 
49 F.2d '681, certiorari denied 52 
S.Ct 19, 28'4 U.S. 6-37, 76 'L.Ed, 541 
—Skaggs Safeway Stores v. Dun¬ 
kle, C.C.ANeb., 49 F.2d 169, cer¬ 
tiorari denied 52 S.Ct 9, 284 U.S. 
622, 76 LuEd. 531—Perkins v. Has- 
kell, aaA.N.J., 31 F.2d 53, dis- 
missing appeal, D.a, Haskell v. 
Perkins, 28 F.2d 222, and bertiorari 
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denled 49 S.Ct. 513, 279 U.S. «72, 
7*3 Li.Ed. 1007—International Agri- 
cultural 'Corporation v, Slappey, C. 
C.AGa, 261 F. 279. 

«3- U.S.—Empire Oil & Refining Co. 
V. Hoyt, C.C.AMich., 112 F.2d 356 
—Chesapeake & O. Ry. Co. v. Ring- 
staff, C.C.AOhio, 67 P.2d 482. 

ei. U.S.—Kroger Grocery & Baking 
Co. V. Reddin, C.C.AMo., 128 F.2d 
787—Cram v. Eveloff, C.C.A.Minn., 
127 P.2d 486—Cole v. U. S., C.C.A 
Ind., 127 P.2d 470—Smails v. 
0’Malley, C.C.ANeb., 127 P-2d 410 
—Altmayer v. Travelers Protective 
Ass’n of America, C.C.AWis., 119 
F.2d 1005—Standard Oil Co. of 
New Jersey v. Midgett, C.C.A.N.C., 
116 F.2d 532—Guardian Life Ins. 
Co. of America v. Kissner, C.C.A 
Mo., 111 F.2d 532—U. S. v. Bemis, 
C.C.AOr., 107 P.2d 894—Amer. Nat 
Bank & Trust Co. of Chicago v. U. 
S., C.aA. 111 ., 104 F.2d 783— 

‘Schwarz v. Fast, C.C.ANeb., 103 
F.2d 865—Chicago, B. & Q. R. Co. 
V. Kelley, C.C.ANeb., 74 P.2d 80— 
Pryor v. Strawn, C.C.ANeb., 73 F. 
2d 595—Equitable Life Assur. Soc. 
of U. S. V. Singletary, C.C.AS.C., 71 
P.2d '409—U. S. V. Nickle, C.C.A 
Mo., 70 P.2d 873—^Kroger Grocery 
& Baking Co. v. Yount, C.C.A.Mo., 
66 P.2d 700—Grand Trunk Western 

R. 'Co. V. Collins, C.C.A.Mich., 65 
F.2d 875—Illinois Power & 'Light 
Corporation v. Hurley, C.C.AMo., 
49 F.2d 681, certiorari denied 52 

S. Ct '19, 284 U.S. 637, 76 L.Ed. 541 
—Cincinnati, N. O. & T. P. R. Co. 
V. Rinjmer, C.C.ATenn., 37 F.2d 
668 . 

Inferences contrary to establisbed 
facts 

The Circuit court of appeals in con- 
sidering the denial of a directed ver¬ 
dict cannot indulge in inferences and 
presumptions in the face of ascer- 
taiped and established facts.—Chesa¬ 
peake & O. Ry. Co. V. Thomason, C. 
CAKy., 70 F.2d 860. 

62. U.S.—Ratliff V. Chesapeake & O. 
Ry. Co., C.C.AKy., 116 P.2d 155. 

63k U.S.—'Ratliff V. Chesapeake & O. 
Ry. Co., supra. 

64. U.S.—James B. Berry’s Sons Co. 
of Illinois V. Monark Gasoline & 
Oil Co., aCAMo., 32 P.2d 74. 



FEDERAL €OUBTS 


36. C.J.g. 


§ 297 

on the other issues.^^ 

Incomplete rccord. In the absence of a showing 
to the contrary, where the record does not contain 
ali the evidence, presumptions obtain favoring the 
suffidency of the evidential support and the correct- 
ness of the lower court^s decision on the question 
of directing a verdict.^® 

Inference on infcrcnce, While the party against 
whom a verdict was directed, or against whom a di- 
rected verdict was sought, is entitled to the benefit 
of all proper inferences that may be drawn from 
the evidentiary facts, as has been seen above, it is 
not legally correct on appeal to base one legal infer¬ 
ence on another or one presumption on another.®*^ 

(10) Instnictions 

In the absence of a contrary showing, the Circuit 
court of appeals will generally indulge all reasonable 
presumptions in favor of the propriety and sufficiency 
of instructione given and in favor of the correetness of 
rulings on requests for instructions. 

For the purpose of sustaining the judgment un¬ 
der review, the circuit court of appeals, in the ab¬ 
sence of a contrary showing, will generally indulge 
all reasonable presumptions and intendments in fa¬ 
vor of the sufficiency and propriety of the instruc¬ 
tions given to the jury by the lower court.This 
is particularly true where no special instructions 


were requested,®^ no objections or exceptions were 
taken to the instructions given,or where no spe- 
cific error was assigned"^! or complaint otherwise 
made as to the charge or instructions.^^ Accord- 
ingly, error in the giving of instructions is never 
presumed on appeal^^ but must be affirmatively 
shown by the record.*^^ 

Requests and rulings thercon. As a general rule, 
if there is nothing shown to the contrary, the Cir¬ 
cuit court of appeals will make all reasonable pre¬ 
sumptions in favor of the correetness of the trial 
courfs rulings on requested instructions.It is 
not to be assumed that the trial court will refuse to 
give proper charges;"^® and where a requested in- 
struction was considered and refused by the trial 
court it will be presumed that the trial judge waived 
a rule of court, if violated, relating to the method 
of presenting requests for instructions.'^'^ So it 
will be presumed, in the absence of a showing to the 
contrary, that Federal Rules of Civil Procedure, 
rule 51, 28 U.S.C.A. following § 723c, requiring the 
trial court, prior to arguments to the jury, to inform 
counsel of its proposed action on written requests 
for charges were complied with.'^^ 

Where the record does not contain the evidence, 
it will be presumed that instructions given'^^ and 


65. ^ailuxe to sliow character of 
emplcyment 

Where verdict was directed in ac¬ 
tion under Federal Employers' L.ia- 
bility Act on ground that switchman 
was not employed in interstate com- 
merce, court will, on appeal, assume 
that case was made for jury on issue 
of neglig^ence.—Po-pe v. Utah-Idaho 
Cent. R. Co., C.C.A.Utah, 5-4 F.2d 575. 
66L U.S.—General Finance -Co. of 
[Louisiana v. U. S., C.C.A.'La., 45 F. 
2d 380—Pinson v. Kansas City 
Southern Ry. Co., C.C.A.Tex., '37 F. 
2d 652—Sternenberg v. Mailhos, 
Tex., 99 ’F. 4-3, 39 C.C.A. 4OS. 

In absence of bili of exceptions, 
everything necessary to support di- 
rection of verdict in trial court was 
conclusively presumed, on appeal, to 
have been proved at the triaL—Reilly 
V. Beekman, C.C.A.N.Y., 24 P.2d '791. 
67. U.S.—Altmayer v. Travelers 
Protecti ve AsS'n of America, C.C. 
A.Wis., 119 F.2d 1005. 

68- U.S.—Metropolitan 'Life Ins. Co. 
V. Armstrong-, C.C!.A,Neb., 85 P.2d 
187—H. M. Byllesby & Co. v. 
Welch. C-C-AMo., 82 F.2d 539, cer- 
tiomri denied 56 SXiJt. 959, 298 U. 
S. 686, 80 L.Ed. 1'4Q5—Fidelity & 
Casualty Co. of New York v. Mc- 
Kay, G.C.ATex., 73 ‘W.2d 828—^A. 
C. Motor Freig-ht Lines v. Shingle- 
d&cker, C.'C.AInd., 70 SP-2d 827— 
S. Co. V. Brady,; C.C.A. 


Ala,, ‘S F.2d 16, certiorari denied 
4-6 S.Ct 103, 269 U.S. 578, 70 L.Ed. 
421—Steil V. Holland, C.C.A.Cal., 
3 F.2d 776. 

4 C.J. p 766 note 7. 

39^ U.S.—^Najera v. Bombardieri, C. 
C.A.N.M., 46 F.2d 281. 

70. U.S.—Gay, Sullivan & Co. v. 
Glaser, Crandell Co., C.C.AIIL, 102 
F.2d 149—Louisville & N. R. Co. v. 
Williamson, C,'C-A.Ga., 87 P.2d 34— 
QSTajera v. Bombardieri, C.C.A.N.M., 
46 iF.2d 281—^Julian Petroleum Cor¬ 
poration V. Courtney Petroleum 
Co., C.G.A.Cal., 22 F-2d '360—^^Cin- 
cinnati, N. O. & T. P. Ry. Co. v. 
Hali, C.C.A.Tenn., 243 P. 76, 155 
C.C.A 606—^Ducktown Sulphur, 
'Copper & Iron Co. v. Portner, 
Tenn., 228 F. 191, 142 C.C.A 547. 

’4 C.J. p 767 note 9. 

Instructions deemed sufficiently fa- 
vorable 

Where appellant did not complain 
of the charge given there is a pre¬ 
sumption that the instructions were 
as favo rabie to him as the case war- 
ranted.—Carolina C. & O. Ry. Co. v. 
Stroup, C.C.ATenn., 239 P. 75, 152 
C.C.A. 125, error dismissed 37 S.Ct. 
743, 244 U.S. 649, -61 L.Ed. 1371. 

71. U.S.—W^. G. Wetmore & Co. v. 
Reed, C,C.AMiss., 98 F.2d 532^ 
Seaboard Oil Co. v. Cunningham, 
C.C.AFla., 61 F.3d i^^l, cprtiprari 
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denied 52 'S.Ct. 36, 284 U.S. 657, 76 
L.Ed. 557. 

72. U.S.—Cole V. U. S.. C.C.AInd., 
127 P.2d '470—Swift & Co. v. Elli- 
nor, C.C.A.Fla., lOl F.2d 1'31. 

73. U.S.—Metropolitan Life Ins. Co. 
V. Armstrong, C.C.A.Neb., 85 'F.2d 
187. 

Prejudicial error is not presumed 
on appeal.—Dalla-s Ry. & Terminal 
Co. V. Sullivan, C.C.A.Tex., 108 P.2d 
581. 

74- U.S.—Metropolitan 'Life Ins. Co. 
V. Armstrong, 'C.C.A.Neb., 85 P.2d 
187. 

75. U.S.—Southern Pac. Co. v. Ste- 
vens, Ariz., 258 P. 165, 169 C.C.A 
233.- 

76. U.S.—Coast S. S. Co. v. Brady, 

C.C.A.Ala., 8 P.2d 16, certiorari de¬ 
nied 46 S.'Ct '103, 269 U.S. 578, 70 
L.Ed. 421. , 

77- U.S.—Sun Oil Co. v. Gregory, C.. 
C.ATex., 66 P.2d 108. 

76. U.S.—^Dallas Ry. & Terminal Co. 
V. Sullivan, C.C.ATex., 108 F.2d: 
681. 

79, Where “the record does not con¬ 
tain the evidence . : . the pre- 

sumrptioh obtains that the charge of 
the court was; corrOct and was re- 
sponsive to the 'issue as developed 
by the evidence as well as by 'the 
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rulings on requested instruciions^® were correct and 
■appropriate the case as presented by the evidence. 

If the instriictions do nof appear in the record, 
it will be presumed by the court of appeals that 
proper and full instructions^^ sufficiently favorable 
to appellantS2 were given; and this is particularly 
true where no exceptions were taken to the charge 
or instructions given.^^ So, in the absence of the 
entire charge, it may be presumed that the jury 
were properly and correctly instructed^^ and that 
error, if any, in the instructions before the appel¬ 
late court was cured by other instructions not be¬ 
fore the court.^^ 

In support of the refusal of requested instructions 
which correctly stated the law and might properly 
have been given, it will be presumed by the appel¬ 
late court that the substance of such requests was 
contained in other instructions that were given, 
where the record does not contain all the instruc¬ 
tions given by the trial court,or where it does not 
show that the instructions contained therein are all 
the instructions given by the court.^'^ 

(11) Custody and Conduct of Jury 

In the absence of a contrary showing, it will be 


presumed on appeal that the officer in charge of the 
jury was properiy instructed and performed his duties. 

It will be presumed on appeal, in the absence of 
a contrary showing, that the officer in charge of 
the jury was instructed as to his duties in the man- 
ner prescribed by statute,^^ that he performed his 
duties,and, as appears in the following subdivi- 
sion of this section, that the jurors, in reaching 
their verdict, properly applied and followed the in¬ 
structions of the court 

(12) Verdict 

If there is nothing to show to the contrary, the 
court of appeals wiil generaily induige in all reason- 
able presumptions in favor of the correctness of the 
verdict. 

In the absence o£ a contrary showing, the circuit 
court of appeals will usually induige in all reason- 
able presumptions. in favor of the correctness of the 
verdict.90 Thus it will be presumed, in the absence 
of a contrary showing, that the verdict is in accord 
with the law,that the jurors, in reaching the ver¬ 
dict, acted on evidence and not without it,92 that 
they considered all of the duly admitted evidence,®^ 
and that they properly understood,®^ applied, and 
followed®^ the instructions and admonitions of the 
court. 


pleadings.”—Dangelo v. McLean Fire 
Brick Co., C.C.A.Ohio, 287 F. 14, 15. 

80. U.S.—American Issue Pub. Co- 
V. Sloan, Ohio, 248 F. 251, 160 C.C. 
A. 329. 

81 . U.S.—Theurer v. Holland Fur¬ 
nace Co., •C.C.A.Utah, 124 F.2d 494 
—Bankers Life Co. v. Bowie, C.C. 
A.C 0 I 0 ., 121 F.2d 779—Inland Pow¬ 
er & 'Light Co. V. Grieger, C.C.A. 
Wash., 91 F.2d 811—Louisville & 
N. R. Co. V. Williamson, C.C.A. 
Ga., 87 F.2d ‘34—U. S. v. Newcom- 
er, C.C.A.Iowa, 78 F.2d 50—S. S. 
Kresge Co. v. Dunne, C.C.AMass., 
77 F.2d 755—National Surety Co. v. 
Earl Park 'State Bank, 'C.C.A.Ind., 
63 'P.2d '825—Inter-Island Steam 
Nav. Co. V. Ward, Hawaii, 232 F. 
809, 147 C.C.A. 3, error dismissed 
37 S.Ct 1, 2'42 U.S. 1, '61 IL.Ed. 113. 

82. U.S.—Carolina C. & O. Ry. Co. 
V. Stroup, Tenn., 239 F. 75, 152 C. 
C.A. 125, error dismissed '37 S.Ct. 
743, 244 U.S. 649, 61 'L.Ed. 1371. 

83. U.S.—T. Vidal & Co. v. Beatty 
Brokerage Co., C.C.A.Puerto Rico, 
31 F.2d 98—^^Southern Pac. Co. v. 
Stevens, Ariz., 258 F. 165, 169 C.C. 
A. 233. 

84. U.S.—Metropolitan Life Ins. Co. 
V. Armstrong, C.C.A.Nev., 85 F.2d 
187. 

85- U.S.—Metropolitan Life Ins. Co. 

V. Armstrong, supra. 

88. U-S-—Southern Pao. Co. v. Ste- 
yens, Ariz., 258 F. 165, 169 C.C.A. 


23‘3—Union Mut. 'Life Ins. Co. v. 
Payne, Tex., 105 tF. 172, 45 C.C.A. 
193. 

87. U.S.—Columbia Mfg. Co. v. Hast- 
ings, 111., 121 F. 328, 57 'C.C.A. 504. 

88. U.S.—^Walton v. Wild Goose Min¬ 
ing & Trading Co., Alaska, 123 F- 
209, 60 C.C.A. 155, certiorari denied 
24 'S.Ct. 856, 194 U.S. 631, 48 L.Ed. 
1158. 

89. U.S.—Walton v. Wild Goose Min¬ 
ing & Trading Co., supra. 

90. U.S.—U. S. Fidelity & Guaranty 
Co. Y. 'Leong Dung Dye, C.C.A. 
Hawaii, 53 F.2d 567, certiorari de¬ 
nied 52 S.Ct. .311, 285 U.S. 537, 76 
L.Ed. 9'30—^^tna Indemnity Co. v. 
J. R. Crowe Coal & Mining Co., 
Mo., 154 'F. 545, 8'3 C.C.A. 431, cer¬ 
tiorari denied 28 S.Ct. 25'6, 207 U.S. 
589, 52 L.Ed. '354. 

Pinding as to negUgence 

Where sole guest-ion presented on 
appeal was whether verdict for 
plaintiff in death action was exces- 
sive, court of appeals presumed that 
flnding by jury that defendant was 
negligent was correct.—Swift & Co. 
V. Ellinor,- 'C.C.A.Fla., 101 F.2d 131. 

ga. U.S.—Harris v. Moreland Motor 
Truck Co., CaACa,!., .279 F. 543, 
error dismissed Harris v. Moreland 
Truck Co., ‘43 S.Ct 163, 260 U.S. 
702, 67 L.Ed. 472. 

92. U.S.—Betts V, Gahagan, N.C., 
212 F. 120, 128 C;C.A. 636. 


93. U.S.—Countee v. U. S., C.C.A 
111., 127 ■F.2d 761. 

Conslderation Imiited to competent 
evidence 

Where the only question raised on 
appeal was whether court erred in 
denying defendanfs motion for di- 
rected verdict, reviewing court was 
required to assume that jury consid¬ 
ered only competent evidence.—Cole 
V. U. S., C.C.AInd., 127 F.2d 470. 

94. U.S.—Pennsylvania Co. v. Zah- 
ner Metal Sash & Door Co., C.C.A. 
Ohio, 273 F. 993. 

95- U.'S.—Husky Reflning Co. v. 

Barnes, C.C.AIdaho, 119 P.2d 715, 
134 A.L.R. 1221—Maryland 'Casu- 
alty Co. V. Coker, C.C.A.Tex., 118 
F.2d 43—Valley Shoe Corporation 
V. Stout, C.C.A.MO., 98 F.2d 514— 
Southern Pac. Co. v. Smith, C.C.A. 
Ariz., 83 'F.2d 451—Pennsylvania 
Co. v. Zahner Metal Sash & Door 
Co., O.C.A.Ohio, 27'3 'F. 993—Harp- 
er & Reynolds € 0 . v. Wilgus, Cal., 
56 F. 587, 6 C.C.A 445—^tna In- 
demnity Co. v. J. R. Crowe Coal 
& Mining Co., Mo., 154 P. 545, 83 
C.C.A. 431, certiorari denied 207 
U.S. 589, 28 S.Ct 256, 52 L.Ed. 354. 

P^rtictilar Instlractions presumed fol¬ 
lowed 

(1) Instruction to 'disregard im- 
proper remarks of counsel.—U. S. v. 
Nicke^^Sj 2 F»2d 502. 
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Matters decided, If there is nothing' to show to 
the contrary, the court of appeals will usually pre- 
sume that every fact necessary to support the ver- 
dict has been found by the jury in favor of the pre- 
vailing- party.®^ 

Evidence in support of verdict. In the absence 
of a contrary showing, it will generally be presumed 
on appeal that the verdict is supported by sufficient 
evidence and this is particularly true where the 


evidence received on the trial has not been duly pre- 
served and presented to the appellate court^^ in its 
entirety-^^ 

Where the evidence has been duly preserved and 
presented to the appellate court, that court, on re- 
viewing the sufficiency of the evidence to support 
the verdict, will view the evidence in the light most 
favorable to the party for whom the verdict was 
rendered,^ accepting as true the evidence in his fa- 

823, rehearing: denied 118 F.2d 25^ 
—^Hcpkins v. Pearce, ■C.C.A.Va., 115' 
'F.2d 784—Lucas v. Interstate Mo¬ 
tor 'Freight System, C.C.A.Wis., llS- 
F.2d 602—Pearl Assur. Oo. v. Sta- 
cey 'Bros. Gas Const. Oo., C.C.A. 
Ohio, 114 F.2d 702—Equitable ILife 
Ins. Oo. of lowa v. Halsey, Stuart 
& Oo., O.C.A.I11., 112-*F.2d -202, cer¬ 
tiorari granted 61 S.Ct. '40, '311 U. 
S. 626, '85 'Jj.Ed. 398, reversed on 
other ffrounds 61 S.Ot. 623, 312 U. 
S. 410, ‘668. 85 iL.Ed. 920—Wood- 
burn V. 'Standard Forgings Oorpo- 
ration, C.O.AInd., 112 F.2d 271, 129 
A.'Li.R. 337—Hoskins Coal & Dock 
Corporation v. Great Lakes Dredge 
& Dock Co., O.C.A.I11., 112 iF.2d -m 
—^Falstaff Brewing Corporation v. 
lowa Fruit & Produce Oo., O.O.A. 
Neb., 112 P.2d 101—Commercial 
Oasualty Ins. Oo. v. Stinson, O.C.A 
Mich., 111 F.2d 63, certiorari de¬ 
nied 61 S.Ct. 25, 311 U.S. 667, 85 
!L.Ed. 428—'Stephenson v. Grand 
Trunk Western R. Co., C.C.A.I1L, 
110 F.2d 401, 132 A.D.R. 455, cer¬ 
tiorari granted Grand Trunk West¬ 
ern R. Oo. V. Stephenson, 60 S.CL 
1101, '310 U.S. 623, 84 IL.Ed. 1'395„ 
and 60 S.Ct. 1102, '310 U.'S, 62'3, 84 
'D.Ed. 1395, certiorari dismissed 60 
S.Ct. 1107, two cases, 311 U.S. ‘720, 
85 U.Ed. 469—Stolte v- Uarkin, C. 
C.AMinn., 110 P.2d 226—Mutual 
iLife Ins. Oo. of New York v. ILoeb, 
O.C.A.Ga, 107 F.2d 7—Century Ins. 
Co. V. First 'Nat. Bank, C.C.A-Tex., 
102 P.2d 726, certiorari denied 'First 
Nat. Bank v. Century Ins. Co., '60 
S.Ot. 84, 308 U.S. 570, 84 'L.Ed. 478 
—Terre Haute Brewing Co. v. Du- 
gan, C.C.A.M:o., 102 F.2d 425—Chi- 
cago, St. P., M. &y O. Ry. Co. v. 
Kulp, C.C.A.Minn., 102 F.2d 352, 
certiorari denied 59 S.Ct. 1032, 307 
U.S. 636, ,83 U.Ed. 1518—Lewis- 
Kures v. Edward B. Walsh & Co., 
C.C.A.N.Y., 102 F.2d 42, certiorari 
denied 60 S.Ct. 132, 308 U.S. 596, 
84 lLf.Ed. 499—Chic^go G. W. R. 
Co. V. Robinson, C.C.A.Neb., 101 
F.2d 5^94, certiorari denied 59 S.Ct. 
10*38, 307 U.S. 640, 8‘3 'U.Ed. 1520— 
M. & M.' Transp. Co. v. Cochran^ 
C.'C.A.R.r., 100 F.2d 207—U. S. ex 
rei. Johnson v. Morley Const. Ca, 

C. aA.N,Y., ^-8 F.2d‘7'81> modlfying, 

D. C., U. S. for the Use and' Benefit 
of , Johnson v. Morley Const. 

17 FlSuppii '378, certiorari denied 


(2) Instruction to disregard cer- 
tain improper evidence.—Graf v. Hol- 
coinbe,\C.C.A-Neb., 277 F. 687. 

•Conversely, it will not be assumed 
on appeal that the jury disregarded 
or disobeyed the instructions given. 
— ^Wock V. Wheeling & L. E. Ry. Co., 
C.C.A.Ohio, 61 'F.2d 674—Equitable 

Liife Assur. Soc. of U. S. v. Sieg, C. 
C.A.Ohio, 53 'F.2d '318—American Ry. 
Express 'Co. v. Crabtree, C.CA..Ky., 
371 P. 287. 

Aetion of trial judge 

It will not be presumed that the 
trial judge permitted a verdict to 
stand which was in violation of the 
instructions given.—Gladden v. Gab- 
bert, Miss-, 219 F. 855, 135 C.C.A. 
525. 

rSa U.S.—^Theurer v. Holland Fur¬ 
nace Co., C.C.A.Utah, 124 F.2d 494 
—U. S. for Use of A. S. Schulman 
Electric Co. v. Standard Accident 
Ins. Co., C.C.A.I11., 106 'F.2d 200— 
Eldridge v. McGeorge, C-C-A-Ark., 
99 fF.2d 835—JoeI v. Electrical Re¬ 
search Products, C.C.A.N.Y., 94 P. 
2d 588—Grant Storage Battery Co. 
V. De 'Lay, C.C.A.Neb., 87 F.2d 726 
—United Const. Co. v. Town of 
Haverhill, N. H., C.C.A,Vt., 9 F.2d 
538. 

Particnlar facts 

(1) The court of appeals must as¬ 
sume that jury found life Insurance 
policy was delivered, where question 
of delivery was for jury, who found 
for beneficiary.—Inter-Southern Dife 
Ins. Co. v. McElroy, C.C.A.Ark., 38 
P.2d 557. 

(2) Finding that actual cash value 
of 'property did not exceed Insurance 
was implied, where jury returned 
verdict for full amount of policies 
making insured coinsurer if property 
was not insured to full value.—St. 
Paul Fire & Marine Ins. Co. v, Eld- 
racher, C.C.A.Mo., 33 F.2d 675, cer¬ 
tiorari denied 50 ‘S.Ct. 86, 280 U.S. 
604, 7'4 'D.Ed. 649. 

97- U.S.—Southern Pac. Co. v. 

Smith, C.C.A.Ariz., 83 F.2d 451— 
Harris v. Moreland Motor Truck 
'Co., C.'C.A.Cal., 270 F. 543, error 
dismissed Harris v. Moreland 
Truck Co., 43 S.Ct 16'3, 260 U.S. 
702, 67 L.Ed. 472. 

Pindlngs not challenged 
It will be presumed that the evi¬ 
dence was sufficient to sustain a par- 


ticular finding of the jury not chal- 
lenged in the appellate court on this 
ground.—^New York Life Ins. Co. v. 
Talley, O.C.A.Iowa, 72 'F-2d 715. 

98. U.S.—American Nat. Red Cross 
V. Raven Honey Dew Mills, C.C.A. 
Neh., 74 •F.2d 160—Brown Sheet 
Iron & Steel Co. v. Maple Deaf Oil 
& Reflning Co., C.C.AMinn., 68 F. 
2d 787—Harris v. Moreland Motor 
Truck Co-, C-C,A-Cal., 279 F. 543, 
error dismissed Harris v. More¬ 
land Truck ‘Co., 4'8 S.Ct 163, 2'60 

U. S. 702, 67 a^.Ed. 472. 

99. U.S.—Southern Pac. Co. v. 
Smith, C.C.A.Ariz., 8*3 P.2d '451— 
Pennsylvania R. Co. v. Glas, Pa., 
239 F. 256, 152 C.C.A. 244. 

Aetion by witness not reprodnced 
Jury*s finding that gesture by de- 
fendanUs driver toward plaintifC's 
child was so threatening as to 
amount to negligence will be pre¬ 
sumed to be supported by evidence, 
witness having illustrated gesture, 
which could not be reproduced in the 
record.—'Feli Brewing Co. v. Adamo, 
Pa., 245 F. 936, 158 C.C.A. 223. 

1. U.S.—iLrowden v. Burke, C.C.A 
Minn., 129 F.2d 767—Independent 
Exploration Co. v. Camphell, C.C. 
A.I11.. 127 F.2d 899—^tna Life Ins. 
Co. V. Newbern, C.C.AArk., 127 F. 
2d 171—Shell Oil Co. v. State Tire 
& Oil Co., aC-A-Tenn., 126 F.2d 
971—Burdick v. Powell Bros. 
Truck Lines, C.C.AI1L, 124 ■P.2d 
694—Crowe v. Gary State Bank, 
C.C.AInd., 123 !P.2d 513—Skinner 

V. Pennsylvania Greyhound ‘Lines, 
C.C.AInd., 123 P.2d 497—Thomson 
v. Boles, C.C.A.Minn., a23 P.2d 487 
—Hadiey v. Baltimore & O. R. Co., 
C.C.APa,, 120 F.2d 993—Vale v. 
Indiana County Theaters Co., C.C. 
APa., 120 F.2d 495—^Venuto v. 
Robinson, C-C.AN.J., 118 F.3d 679, 
certiorari denied C. A. Ross, Agent, 
Inc. V. Venuto, 62 S.Ct 58, 314 U.S. 
627, 86 L.Ed. 504—Sierocinsfci v, 
E. I. Du Pont De Nemours & Co., 
C.C.APa., 118 iF.2d 5’31—Bomeisler 
V. M. Jacobson & Sons Trust, G.Cw 
AMass., ‘118 F.2d 261, certiorari 
denied M. Jacobson & -Sons Trust 
V. Bomeisler, 62 S-Ct -ei, 314 U.S. 
630, 86 L.Ed. 606—U. S. v. Smith, 
C.C.AOr., 117 F.2d 911—Grand 
Trunk Western R. Oo, v. H. W. 
Nelson Co., C.C.AMichi, 116 FM 
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vor^ and giving him the benefit of such favorable sumed to have been resolved by the jury in his fa- 
inferences as may reasonably be dravra from the vor,^ and evidence which conflicts with that favor- 
evidence.^ Ali conflicts in the evidence will be pre- 


Maryland Casualty Co. v. U. S. for 
Use and Benefit of Harrington, 59 
•S.Ct 244, 305 U.S. 651, 8‘3 'Li.Ed. 
421—Tieben v. U. S,, C.C.A.Ind., 
96 F.2d 907—U. S. v. Aspinwall, 
C.C.A.Or., 96 F.2d 867—U. S. V. 
Meakins, C.O.A.Mont,, 96 F.2d 751 
—New York Life Ins. Co- v. King, 
C.C.A.MO., 93 F.2d 347—Metropoli¬ 
tan Life Ins. Co. v. Henderson, C. 
C.A.Wash., 92 F.2d 891—Megan v. 
Stevens, C.C.A.Iowa, 91 F.2d 419, 
113 A.L.R. 992, certiorari denied 
Stevens v. Megan, 58 S.Ct. 267, 302 
U.S. 7-46, 82 L.Ed. 57*6—Bell v. 

Shoff, C.C.A.Pa., 89* F.2d 339— 
Ocean Accident & Guarantee Cor¬ 
poration V. Moore, C.C.A.MO., 85 F- 
2d 369, certiorari denied Moore v. 
Ocean Accident & Guarantee Cor¬ 
poration, 57 'S.Ct. 235, 299 U.S. 609, 
81 'L.Ed. 449—Phillips Petroleum 
Co. V. Manning, C.C.A.Ark., 81 F.2d 
849—Booth V. Gilbert, C.C.A.M 0 ., 
79 F.2d 790—Moore v. Tremelling, 
C-C.A.Idaho, 78 F.2d 821—Joy v. 
Winder, C.C.A.Okl., 78 F.2d 283— 
Thomas v. Slavens, C.C.A.Mo., 78 
P.2d 144 — U. S. V. Newcomer, C.C. 
A.Iowa, 78 P.2d 50—U. S. v. An- 
derson, C.C-A.S.C., 76 F.2d '337— 
Reed & Barton Corporation v. 
Maas, C.C.A.Mass., 7'3 P.2d 359— 
Hartford Pire Ins. Co. v. Kiser, C. 
C.A.S.C., 64 P,2d 288—Great North¬ 
ern Ry. Co. V. Shellenbarger, C.C. 
A.Or., 54 F.2d 606, certiorari de¬ 
nied 52 S-Ct. 580, 286 U.S. 555, 76 
LuEd. 1290—^Larabee Flour Mills 
Co, V. Carignano, C.C.A.Okl., 49 F. 
2d 151—^Kinghorn v. Pennsylvania 
R. Co., C.C.A.N.Y., '47 F.2d 588— 
Southern Ry. Co. v. Walters, C.C. 
A.Mo., 47 F.2d 3, certiorari granted 
51 S.Ct. ‘495, 283 U.S. 815, 75 L.Ed. 
1432, and reversed on other 
grounds and remanded '52 S.Ct. 58, 
284 U.S. 190, 76 L.Ed. 239—Fidelity 
& Casualty 'Co. of New York v. 
Griner, p.C.A.Cal., 44 P.2d 706— 
U. S. V. Meserve, C.C.A.Or., 44 F.2d 
549—U. S. Can Co. v. Ry an, C.C. A. 
Mo., 39 F.2d 445, certiorari denied 
51 S.Ct. 23, 282 U.S. 842, 75 L.Ed. 
7-48—Bank 'Sav. Life Ins. Co. v. 
Butler, C-C.A.Mo., 38 F.2d 972, cer¬ 
tiorari denied 51 S.Ct 28, 282 U.S. 
•850, 75 L.Ed. 753—U. S. v. Pentz, 
ac.A.Or., 35 F.2d 350—Porto Rico 
Ry., Light & Power Co. v. Cognet 
C.C.A.Puerto Ri^o, 3 F.2d 21, cer¬ 
tiorari denied 45 S.Ct 51jl, 268 U.S. 
■691, '69 L.Ed. 1159—City of East 
Liverpool, Ohio, v. Pitt Const. Co., 
C.C.A.Ohio, 285 F. 236—^Delaware, 
L. & W. R, Co. V. Consalvo, N.J., 
242 F. 264, 155 C.C.A. 104—Chicago, 
R. I. & P. Ry. Co. V. Sharp, Mo., 
63 F. 532, 11 C.d.A. 337. ; 

U.S.—^American Steel & Wire Co. 


V. Sieraski, C.C.A.Ohio, 119 F.2d 
709—Duluth, W. & P. Ry. Co. v. 
Zuck, C.C.A.Minn., 119 F.2d 74— 
JEitnau Life Ins. Co. v. McAdoo, C. 
C.A.Ark., 115 F.2d 369—^Hoskins 
Coal & Dock Corporation v. Great 
Lakes Dredge & Dock Co., C.C.A. 
IlL, 112 P.2d 263—Sears, Roebuck 
& Oo. V. Copeland, C.C.A.N.C., 110 
P.2d 947—U. S. V. Fields, C.C.A. 
Ark., 102 F.2d 535—Ocean Accident 
& Guarantee Corporation v. Penick 
& Ford, C.C.A.Iowa, 101 F-2i^, 493— 
Colorado Life Ins. Co. v. Steele, 
aC.AArk., 101 F.2d 448—Falstaff 
Brewing Corporation v. Thompson, 
C.C.A.Neb., 101 F.2d 301, certiorari 
denied 59 S.Ct 834, 307 U.S. 631, 
83 L.Ed. 151'4—Noble v. U. S., C.C. 
A.Iowa, 98 P.2d 441—U. S. v. Klev- 
er, C.C.A.Wash., 93 iP.2d 15—Carter 
Coal Co. V. Nelson, C.C.A.Va., 91 
F.2d 651—Great Northern Ry. Co. 
V. Nelson, C.C.A.Minn., 90 P.2d 84 
—Bell V. Shoff, C.C.A.Pa., 89 P.2d 
339—Pidelity & Casualty Co. of 
New York v. Griner, C.C.A.Cal., 44 
■P.2d 706. 

Facts assnmed to have beexi. estah- 
lished 

' AII facts that the prevailing par- 
ty’s evidence reasonably tends to 
prove must be assumed to have been 
established.—U. ‘S. v. Holland, C.C.A. 
Cai, 111 F.2d 949—Walkup v. Bards- 
ley, CC.AMinn., 111 F.2d 789—Egan 
Chevrolet Co. v. Bruner, C.C.A.Minn., 
102 P.2d 373, 122 A.L.R. 987—U. S. v. 
Dupire, C.C.A.Mo., 101 F.2d 945— 
Elzig V. Gudwangen, C.C.A.Minn., 91 
F.2d 4'3'4—U. S. V. Hossman, C.C.A. 
Mo., 84 >F.2d 808—^U. S. v. Harless, C. 
C.AW.Va., 76 F.2d 317—U. S. Pideli¬ 
ty & Guaranty Co, v. Wilson, C.C.A. 
Ark., 52 F.2d 66—Kinghorn v. Penn¬ 
sylvania R Co., C.C.A.N.Y., AI P.2d 
588. 

Jury^s belief of evidence 

(1) The court of appeals, in case 
of cohflict in testimony, must assume 
that jury disbelieved witnesses 
whose testimony conflicted with ver- 
dict and believed those whose testi¬ 
mony supported vei>dict—U. S. Fidel- 
ity & Guaranty Co. v. Wilson, C.C.A. 
Ark , 52 F.2d 66—Ford Motor Co. v. 
Pearson,' C.C.A^Wash., 40 F.2d 858. 

(2) Theory of facts, aocepted as 
tme by jury, must be acqepted as 
true on appeaL—Cameron, Joyoe & 
Co. V. MoLouth, C.C.A.I11., 70 F.2d 6 
—^National City Bank v. -Certer, C. 
C.ATenn., 14 F.2d 940. 

-M-airinfi r of adiuisslon 

On defendants appeal after verdict 
for plaintiff, who introduced alleged 
admission denied by defendant, ap¬ 
pellate court must regard admission 

3«1 


as having been made,—Martin v. 
Burgess, C.aA.Ala„ 82 •F.2d 321. 

3- U.S.—Independent Exploration 

Co. V. Campbell, 'C.C.A.I11., 127 F- 
2d 899— Mino. Life Ins. Co. v. New- 
bern, C.C.AArk., 127 iP.2d 171— 
Duluth, W, & P. Ry. Co. v. Zuck, 
C.C.A-Minn., 119 F.2d 74—^tna 
Life Ins. Co. v. McAdoo, ^'C.C.A. 
Ark., 115 F.2d 369—Equitable Life 
Ins. Co. of lowa v. Halsey, Stuart 
& Co., C.C.AI11., 112 F.2d 302, cer¬ 
tiorari granted 61 S.Ct. 40, 311 U. 
'S. -626, 85 'L.Ed. 398, reversed on 
other grounds 61 S.Ct. 623, 312 U.S. 
410, 668, 85 L.Ed. 920—U. S. v, Hol¬ 
land, C.C.A.Cal., 111 P.2d 949— 
Walkup V. Bardsley, C.C.A.Minn., 
111 F.2d 789—Commercial Casualty 
Ins. Co. V. Stinson, C.C.A.Mich., 
111 .F.2d 63, certiorari denied 61 
S.Ct 25, 311 U.S. '667, 85 L.Bd. 
428—Montgomery Ward & Co. v. 
Snuggins, C.C.AMinn., 103 P.2d 458 
— U. S. V. Fields, C.C.A.Ark., 102 
P.2d 535—Terre Haute Brewing 
Co. V. Dugan, C.C.A.M 0 ., 102 ’F.2d 
425—Egan Chevrolet Co. v. Bruner, 
C.C.A.Minn., 102 F.2d 37*3, 122 A-L. 
R. 987—Chicago, ‘St P., M. & O. 
Ry. Co. V. Kulp, C.GAMinn., 102 
F.2d 352, certiorari denied 59 S.Ct. 
1032, 307 U.S. 636, 83 L.Bd. 1518— 
U. S. V. Dupire, C.C.A-Mo., Ibl P.2d 
945—Ocean Accident & Guarantee 
Corporation v. Penick & Ford, C. 
C.A.Iowa, 101 P.2d 493—Colorado 
Life Ins. Co. v. Steele, C.C.A.Ark., 
101 ’F.2d 448—Falstaff Brewing 

Corporation v. Thompson, C.C.A. 
Neb., 101 F.2d 301, certiorari de¬ 
nied 59 S.Ct 834, 307 U.S. 631, 8*3 
L.Ed. 1514—Metropolitan Life Ins. 
Co. v. Gosney, C.C.A Mo., 101 F.2d 
167—Noble v. U. S., C.C.A.Xowa, 98 
P.2d 441—U. S. V. Aspinwall, C.C, 
A.Or., 96 F.2d 867—U. 'S. v. Klever, 
'C.C.A.Wash., 93 F.2d 15—Elzig v. 
Gudwangen, C.C.AMinn., 91 F,2d 
*4’34—Great Northern Ry. Co. v. 
Nelson, C.C.A.Minn., 90 F.2d 84— 
U. S. V. Hossman, C.C.A.Mo., 8-4 P. 
-2d 808—Thomas v. Slavens, C.C.A. 
Mo., 78 P.2d 144—^U. S. v. Newcom¬ 
er, aC A. lowa, 78 P.2d 50—U. S, V. 
Harless, C.C.A.W.Va., 76 F.2d 317— 
Great Northern Ry. Co. v. Shellen¬ 
barger, C.C.A.Or., 54 •F.2d 606, cer¬ 
tiorari denied 52 S.Ct 580, 2S6 U.S. 
555, 76 L.Ed. 1290—U. S. v. Me¬ 
serve, C.C.A.Or., 44 (P.2d 549. 

4. U.S.—Gary v. Consolidated Por- 
warding 'Co., C.C.AWis., 115 P.2d 
6'32—Great Northern Ry. Co. v. 
Nelson, C.C.A.Minn., '90 P.2d 34— 
Ocean Accident & Guarantee Cor¬ 
poration V. Moore, C.C.A.Mo., 85 P. 
2d 3*69, certiorari denied Moore v. 

I Ocean Accident & Guarantee Cor- 
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able to him will generally be disregarded.^ 

Theory or grounds of verdict. If the cantrary 
does not appear, it will be presumed that a general 
verdict was based on that theory or ground support- 
ed by the evidence which properly sustains the ver¬ 
dict;® and it will not be assiimed that the verdict 
was based on a finding without evidence to support 
itJ Accordingly, where the pleadings raised two 
issues, and on the trial only one was supported by 
evidence, a favorable verdict will be sustained on 
appeal on the presumption that the jury based its 
verdict on the issue supported by the evidence.® 

Rcfiisal to suhmit particular issue. Where the 
evidence is before it, the court of appeals, in de- 
termining whether the lower court erred in refusing 
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to submit an issue on the ground that it was not 
raised by the evidence, will consider the evidence in 
the light most favorable to the party requesting sub- 
mission of the issue.^ 

(13) Findings of Fact and Conclusions of 
Law 

(a) By court 

(b) By master 

(a) By Court 

The general presumption is in favor of the cor- 
rectness of the lower court^s findings of fact and con- 
ciusions. 

The findings of the trial court are regarded on 
appeal as presumptively correct^® where the evi- 


FEDEBAL GOUBTS 


poration, 57 S.Ct. 235, 299 U.S. 609, 
81 'L.Ed. '449—^Lowden v. McClung, 
'C.C.A-Ark., 80 •P.2d 694—'Lehigh 

Valley Coal Co, v. Lukaszunas, N. 
T.. 230 P. 792, 145 C.C.A. 102. 

5. U.S.—Bell V. Shoff, C.C.A.Pa., 89 
F.2d 339—Employers' Indemnity 
Corporation v. Grant, C.C.A.Mich., 
271 F. 136. 

6. U.S.—Pennsylvania R. Co. v. 
Minds, Pa., 244 P. 53, 156 C.C.A. 
481, atErming-, D.C., Minds v. Penn- 
sylvania R. Co., 237 F. 267, and 
affirmed 39 S.Ct. 531, 250 U.S. 368, 
63 L.Ed. 1039—Betts v. Gahagan, 
K.C., 212 F. 120, 128 C.C.A. 636. 

CHiarging- trwo acts of uegligence 
Where, in an action to recover for 
loss of property by fire, defendant 
was charged with two acts of negli- 
gence, one of which would render it 
liable for the entire loss, and the 
•other for only part of the loss, as 
the jury were instructed, and the 
verdict was for a sum much less 
than the entire loss, as shown by the 
•evidence but approximately the 
amount claimed under the second 
•cause of action, it must be presumed 
to have been based on that cause 
alone.—Pennsylvania Co. v. Zahner 
Metal Sash & Door Co., C.C.A.Ohio, 
273 F. 993. 

7. U.S.—Betts V. Gahagan, N.C., 212 
F. 120, 128 C.C.A. 636. 

8- U.S.—Betts V. Gahagan, N.C., su¬ 
pra. 

B. U.S.—Liverpool & London & 
Globe Ins. Co. of Liverpool, Eng- 
land, V. Nebraska Storage Ware- 
houses, C.C.A.]Sreb., 96 F.2d 30. 

1<K U.S.—^American Ins. Co, v. 
Scheufler, C.C.A.Mo., 129 F.2d 143, 
afflnuing, D.C., American Ins. Co. 
v. Lucas, 38 F.Supp. 896, motion 
denied 38 F.Supp. 926, appeafs dis- 
missed 62 S.Ct. 314 U.S. 575, 

86 IxEd. 466—Kalloren v. First 
Hait* in st. Louis, ,C.C.A,Mo., 

137 F.2d 637—U. S. v, Foster, G,C- 


A.CaL, 123 F.2d 32—State Farm 
Mut. Automobile Ins. Co. v. Bonac- 
ci, C.C.A.Neb., 111 F.2d 412—U, S. 
V. Magnolia Petroleum Co., C.C.A. 
Okl., 110 P.2d 212—Stubnitz-Greene 
Spring Corporation v. Fort Pitt 
Bedding Co., C.C.A.Mich., 110 F.2d 
192—F. W. Fitch Co. v. Camille, 
Inc., C.C.A.Iowa, 106 F.2d 635, af- 
firming, D.C., Camille, Inc. v. F. W. 
Fitch Co., 27 F.Supp. 752—Title 
Guaranty & Surety Co. v. State of 
Missouri ex rei. and to Use of 
Stormfeltz, C.C.A.Mo., 105 F.2d 496 
—Hedrick v. Perry, C.C.A.N.M., 102 
F.2d 802—U. S. V. Proprietors of 
Social Law Library, C.C.A.Mass., 
102 F.2d 481, affirming, D.C., Pro¬ 
prietors of Social Law Library v. 
U. S., 21 F.Supp. 462—Nance v. 
Hilliard, C.C.A.Mo., 101 F.2d 957— 
American Alliance Ins. Co. v. 
Brady Transfer & Storage Co., C. 
C.A.Iowa, 101 F.2d 144—Esso, Inc. 
v. Standard Oil Co., C.C.A.Mo., 98 
F.2d 1—^New York Life Ins. Co. v. 
Calhoun, C.C.A.Mo., 97 F.2d 896— 
Nygard v. Dickinson, C.C.A.Alaska, 
97 F.2d 53—U. S. v. Sands, C.C.A. 
Okl., 94 F.2d 156—Southwest 
Pump & Machinery Co. v. Jones, C. 
C.A.Mo., 87 F.2d 879—Pratt v. 
Stout, C.aA.Mo., 85 F.2d 172, af¬ 
firming, D.C., Stout V. Pratt, 12 F. 
Supp. 864—^Arkansas Natural Gas 
Corporation v. Pierson, C.C.A.Ark., 
84 P.2d 468—Gaskins v. Bonfils, C. 

C. A.C 0 I 0 ., 79 P.2d 352, modifying, 

D. C., 8 F.Supp. 832, and mapdate 

construed, C.C.A., 85 F.2d 672— 

Humphrey v. Bankers Mortg. Co. of 
Topeka, Kan., C.C.A.Kan., 79 P-2d 
345—Hays v. Harris, C.C.A.Ark., 78 
F.2d 66, certiorari denied 56 S.Ct. 
134, 296 U.S. 613, 80 L.Ed. 436— 
Ott V. Thurston, C.C.A.Cal., 76 F.2d 
368—Gorman v. Shaffer Oil & Re- 
fining Co., C.C.A.Okl., 74 F.2d 610, 
certiorari denied 55 S.Ct. 654, 395 
U.S, 739, 79 L.Ed. 1686—Howells 
State Bank v. Novotny, C.C.A-Neb., 
69 F.2d 32—Ja<s}tson y. Jacfeson, Ct 
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C.A.Ol£l., 67 F.2d 719—Johnson v. 
Umsted, C.C.A.Ark., 64 F.2d 316— 
Conqueror Trust Co. v. Pidelity & 
Deposit Co. of Maryland, C.C.A.Mo., 
63 F.2d 833—^Woods-Faulkner & Co. 
V. Michelson, C.C.A.Mo., 63 P.2d 569 
—The Smyrna, C.C.A.Md., 62 P.2d 
1048, affirming, D.C., 2 F.Supp. 351 
—Chicago Bank of Commerce v. 
Carter, C.C.A.Ark., 61 F.2d 986— 
Clements v. Coppin, C.C.A.Cal., 61 
F.2d 552—^Karn v. Andresen, C.C.A. 
Minn., 60 F.2d 427, affirming, D.C., 
51 F.2d 521—^Kingston v. Ameri¬ 
can Car & Foundry Co., C.C.A.Mo., 
55 F.2d 132, certiorari denied 52 S. 
Ct. 459, 285 U.S. 660, 76 L.Ed. 948 
— Hodges V. Meriwether, C.C.A. 
Ark., 55 P.2d 29, 86 A.L.R. 52— 
U. S. V. Board of National Missions 
of Presbyterian Church in U. S. of 
America, C.C.A.N.M., 37 F.2d 272— 
U. S. V. Hays, C.C.A.Wyo., 35 F.2d 
948—^New York Life Ins. Co. v. 
Griffith, C.C.A.Kan., 35 P.2d 945— 
Staley v. Uwyer, C.C.A.N.M., 29 F.2d 
982—Harjo v. Empire Gas & Fuel 
Co., C.C.A.Okl., 28 P.2d 596—Lion 
Oil Refining Co. v. Albritton, C.C.A. 
Ark., 21 P.2d 280—Bailey v. Smith, 
C.C.A.OkI., 14 P.2d 519—Couch v. 
Central Bank & Trust Corporation, 
C.C.A.Ga., 297 F. 216—Smith v. 
McCullough, C.C.A.Okl., 285 F. 698, 
reversed on other grounds 46 S.Ct. 
338, 270 U.S. 456, 70 L.Ed. 682— 
Stennick v. Jones, C.C.A.Or., 282 
P. 161—Arkansas Anthracite Coal 
& Land Co. v. Stokes, C.C.A.Ark., 
277 F. 625, certiorari denied 42 S. 
Ct. 589, 269 U.S. 585, 66 L.Ed. 1076 
—Shearer v. Parmers’ Life Ins. 
Co., C.C.A.MO., 262 P. 861—Man¬ 
hattan Life Ins. Co. v. Wright, 
Colo., 126 P. 82, 61 C.C.A. 138. 

4 C.J. p 897 note 83. 

Conversely, the court of appeals, 
in the absence of a contrary show- 
ing, cannot presume that the trial 
courfs conclusion on a question of 
fact was wrong.—Cornelison v» 
Fitch, C.C.A.Iowa, 91 F,sa 6^ 
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dence is conflicting^l and consists of the testimony 
of witnesses taken in open court,!^ as distinguished 
from documentary evidence or depositions.^^ In- 
deed there is an unusually strong presumption in 
favor of the trial court's findings where the record 
on appeal is confusing and inadequate.^^ Thus 
where none^^ or only a part^^ of the pertinent evi¬ 
dence is brought up on appeal, it must be assumed 
that the facts as found were true and correct. 

In the absence of any contrary showing in the 
record, the trial court’s finding of facts carries the 
presumption that the trial court received evidence 
on which to base the finding,without any objec- 
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tion as to form or substance of the complaint or 
as to variance between pleading and proof.^^ 

Requests for findings. In the absence of a con¬ 
trary showing, the court of appeals will assume that 
the trial judge’s refusal to make certain requested 
findings of fact was based on the view which he 
took of the evidence.^9 

Evidence considcred by tri-al court. It will be 
presumed, on appeal, in a case tried by the court 
without a jury that the court, in arriving at its 
findings, took into consideration ali the evidence 
that was properly admitted.^^ So, also, in the ab- 
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11. U.SWittmayer v. U. S., C.C.A. 
Mont., 118 F.2d 808—Rosen v. 
Purmbilt Stores, C.C.A.Utah, 103 
P.2d 294—Peoples Trust & Savings 
Bank v- Hubbell, C.C.A.Kan., 102 R 
2d 754—Oklahoma Packing Co. v- 
Oklahoma Gas & Electric Co., C.C. 
A.Okl., 100 F.2d 770, certiorari 
granted 59 S.Ct. 789, 306 U.S. 629, 
83 L.Ed. 1032, reversed on other 
grounds 60 S.Ct. 215. 308 U.S. 530, 
309 U.S. 4, 84 L.Ed. 447, 537, re- 
hearing denied 60 S.Ct. 465, 309 U. 
S. 693, 84 L.Ed. 1034—Ohio Casu- 
alty Ins. Co. v. Gordon, C.C.A.Okl., 
95 F.2d 605—Tyronza Special 
School Dist. of Poinsett County v. 
Speer, C.C.A.Ark., 94 F.2d 825— 
Ruth V. Climax Molybdenum Co., 

C. C.A.Colo., 93 F.2d 699—Stearns v. 
Central Petroleum Co., C.C.A.Kan., 
93 P.2d 638—^Whitchurch v. Craw- 
ford, C.C.A.Okl., 92 F.2d 249, affirm- 
ing, D.C., Whitchurch v. Burge, 17 
P.Supp. 234—Stewart v. American 
Life Ins. Co., C.C.A.Kan,, 89 F,2d 
743—Hili V. Douglass, C.C.A.Nev., 
78 F.2d 851—Standard Oil Co. of 
Colorado v. Standard Oil Co., C.C.A. 
Colo., 72 P.2d 524, certiorari denied 
55 S.Ct. 216, 293 U.S. 620, 79 L.Ed. 
708—National Reserve Ins. Co. of 
Illinois V. Scudder, C.C.A.Cal., 71 F. 
2d 884—Norwich Union Indemnity 
Co. V. Simonds, C.C.A.Minn., 65 P.2d 
134—^Klaber v. Lakenan, C.C.A.Mo., 
64 P.2d 86, 90 A.L.R. 783, affirming, 

D. C., Fechheimer v. Lakenan, 2 F. 

Supp. 785—Central Republic Bank 
& Trust Co. V. Caldwell, C.C.A.Mo„ 
68 P,2d 721—Clarke v. Hot Springs 
Electric Light & Power Co., C.C.A. 
Wyo., 55 P.2d 612, certiorari de¬ 
nied 53 S.Ct. 19, 287 U.S. 619, 77 
L.Ed. 537—Quinn v. Union Nat. 
Bank of Rochester, Minn., C.C.A.S. 
D., 32 P.2d 762—Coats v. Barton, 
C.C.A.Ark., 25 F.2d 813—Bowmaster 
V. Carroll, C.C.AUkL, 23 P.2d 825— 
Fienup v. Kleinman, C.C.A.S.D., 5 F. 
2d 137—Drexler v. Commercial Sav. 
Bank, C.C.A. S.D., 5 F.2d 13—U. S. 
V. Rhodes, C.C.A.Ark., 3 771 

—Public Ledger Co. v. Post Print- 
ing & Publishing Co., C.C.A.Mo., 
294 F. 430—Savage v. Shields, C.C. 


A.Ark., 293 F. 863—Roswell Drain- 
age Dist. v. Dickey, C.C.A.N-M., 292 
F. 29—Conklin v. Tom C. Mining 
Co., C.C.A.Mo., 277 F. 807—Duna- 
way V. Puryear, C.C.A.Tenn., 276 F. 
209—Porto Rico Mining Co. v. 
Conklin, C.C.A.Mo., 271 F. 570. 

12. U.S.—^Why Corporation v. Super 
Ironer Corporation, C.C.A.Mich., 
128 F.2d 539, affirming, D.C., 37 F. 
Supp. 538—Dant & Russell v. J. D. 
Halstead Lumber Co., C.C.A.Cal., 
103 P.2d 306—In re Great Lakes 
Transit Corporation, C.C.A.Ohio, 81 
P.2d 441—Columbia Pictures Cor¬ 
poration V. Lawton-Byrne-Bruner 
Ins. Agency Co., C.C.A.Mo., 73 F.2d 
18—Collins V. Finley, C.C.A.Ariz., 
65 F.2d 625—Easton v. Brandt, C. 
C.A.Cal., 19 F.2d 857. 

13. Presumption inapplicable 

(1) Presumption in support of find¬ 
ings on conflicting testimony does 
not prevail fti case testimony is tak¬ 
en by deposition.—Rown v. Brake 
Testing Equipment Corporation, C. 
C.A.Cal., 38 F.2d 220, rehearing de¬ 
nied 50 P.2d 380. 

(2) The trial courUs findings on 
documentary evidence or depositions 
are subject to free review unaffected 
by presumptions which ordinarily ac- 
company findings on controverted is- 
sues.—Carter Oil Co. v. McQuigg, C. 
C.A.I11., 112 F.2d 275. 

14. U.S.—^Lopez V. Gautier, C.C.A. 
Puerto Rico, 41 F.2d 914, certiorari 
granted Sanchez v. Borras, 51 S.Ct. 
80, 282 U.S. 826, 75 L.Ed. 937, and 
certiorari dismlssed Lopez v. Gau¬ 
tier, 51 S.Ct. 490, 283 U.S. 798, 75 
L.Ed. 1421. 

15. U.S.—^Kattelman v. Madden, C.C. 
A.Mo., 88 F.2d 858—Rickard v. 
Thompson, C.C.A.Alaska, 72 F.2d 
807—Pueblo De Taos v. Archuleta, 
C'C.A.N.M., 64 F.2d 807—Tangtsze 
Rajpid S. S. Co.,, Federal Inc., U. 
S. A., V. Deutsch-Asiatische Bank, 

■ C.C.A.China, 59 F.2d 8—Walker 
Grain Co. v. Southwestem Tele- 

! graiih & Teiephone Co., C.C.A.Tex., 

I lO F.2d 272, affirming, D.C., South- 
' Western Telegrapli & Teiephone Co. 
V. Walker Grain Co., 3 F.2d 819— 
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John A. Roebling^s Sons Co. of 
California v. Idaho Ry., Light & 
Power Co., Idaho, 243 F. 627, 156 
C.C.A. 225. 

16. U.S.—Sublette v. Servel, Inc., C. 
C.A.Ark., 124 F.2d 516—Albion-Ida- 
ho Land Co. v. Naf Irr. Co., C.C.A. 
Utah, 97 F.2d 439. 

17. U.S.—Lagerloef Trading Co. v. 
American Paper Products Co. of 
Indiana, C.C.A.Ind., 291 F. 947, cer¬ 
tiorari denied American Paper 
Products Co. of Indiana v. Lager¬ 
loef Trading Co., 44 S.Ct. 34, 263 
U.S. 706, 68 L.Ed. 516. 

18 . U.S.—Lagerloef Trading Co. v. 
American Paper Products Co. of 
Indiana, supra. 

Matters presumed litigated hy con- 
seut 

Where there was no bili of ex- 
ceptions, it was presumed that, if the 
facts found were not within the is- 
sues, they were litigated by consent. 
—Pike Rapids Power Co. v. Minne- 
apolis, St. P. & S. S. M. R. Co., C.C.A. 
Minn., 99 F.2d 902, certiorari denied 
Minneapolis, St. P. & S. S. M. R, 
Co. V. Pike Rapids Power Co., 59 S- 
Ct. 362, 305 U.S. 660, 83 L.Ed. 428. 
rehearing denied 59 S.Ct. 487, 306 U, 
S. 667, 83 L.Ed. 1062, certiorari de¬ 
nied Pike Rapids Power Co. v. Minne¬ 
apolis, St. P. & S. S. M. R. Co., 59 S.. 
Ct. 488, 306 U.S. 640, 83 L.Ed. 1040. 

19. U.S.—U. S. V. Rhodes, C.C.A.W. 
’Va., 49 F.2d 228. 

Where evidence did not compel 
finding not made by the trial court, 
the Circuit court of appeals must as¬ 
sume in support of the judgment 
that the trial court considered the 
evidence insufficient to sustain such 
a finding.—Sonken-Galamba Corpora¬ 
tion V. Atchison, T. & S. P. Ry. Co., 

C. C.A.Mo., 124 F.2d 952, affirming, 

D. C^, 33 F.Supp. 814, new trial denied 
34 F-Supp. 15^ certiorari denied 62 S. 
Ct. 917, 315 U.S. 822. 86 L.Ed. 1218. 

20. Ezhiblts in evidence are pre¬ 
sumed to have been considered by 
trial court.—Lahman v. Burpes Nat. 
Bank of St. Joseph, Mo.,' C.C.A^Neb., 
20 P.2d 897. 
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sence of an affirmative showing* to the contrary,^^ 
it will be presumed that the trial court considered 
only proper and competent evidence and disregard- 
ed that which was incompetent or erroneously ad- 
mitted a.nd it will not be presumed that the court 
gave weight to improper evidence^^ which it indi- 
cated ought not to be considered.^'^ 

It will be assumed that the trial court in making 
its findings did not believe the evidence offered by 
the unsuccessfui party in so far as it conflicted with 
the findings made.^^ 

Stifficiency of evidence to support findings. As 
a general rule, the findings of the trial court will 
be presumed, on appeal, to be sustained by the evi- 
dence.^® This is particularly true where the evi¬ 
dence is not included in the record on appeal,^7 or is 
not properly presented to the appellate court,28 or 


where the record does not show that all the material 
evidence adduced at the trial is before the appel¬ 
late court.29 

In reviewing the sufficiency of the evidence, where 
it is in the record, to sustain the findings, the court 
of appeals will view the evidence in the light most 
’ favo rabie to the prevailing party 30 and will draw 
every inference fairly deducible from the evidence 
in favor of the findings,3i the burden being on the 
unsuccessfui party to show that the evidence com- 
I pelled a finding in his favor.32 

I Implied findings. Where the record does not con- 
! tain express findings of all material facts involved 
in the case, it will be presumed, on appeal, that the 
lower court found, in favor of the prevailing party, 
all the facts necessary for the support of the judg- 
ment.33 So where there is only a general finding. 


Conversely, it will not t)e presumed 
that the court ignored any evidence 
properly before it.—Thatenhorst v. 
U. S., C.C.A.Kan., 119 F.2d 567. 

21. U.S.—Hedrick v. Perry, C.C.A.N. 
M., 102 F.2d 802—Erceg: v. Pair- 
banks Exploration Co., C.C.A.AIas- 
ka» 95 P.2d 850, certiorari denied 
59 S.Ct. 74, 305 U.S. 615, 83 L.Ed. 
392—Stewart v. American Life Ins. 
Co., C.C.A.Kan., 89 R2d 743—Mis- 
souri Pac. R, Co. v. Bartlett, C.C.A. 
Ark., 79 F.2d 275—Jonah v. Arm- 
strong-, C.C.A.OkL, 52 F.2d 343. 

22 . U.S.—MacDonnell v. Capital Co., 
C.C.ACal., 130 F.2d Sll—Seber v. 
Thomas, C.C.A.OkL, 108 P.2d 856— 
Hedrick v. Perry, C.C.AJSr.M., 102 
P.2d 802—Wall v. U. S., C.C.A 
Kan., 97 F.2d 672, certiorari de¬ 
nied 59 S.Ct. 104, 305 U.S. 632, 83 
L.Ed, 405—^Erceg" v. Fairbanks Ex- 
ploration Co., C.C.AA.laska, 95 F. 
2d 850, certiorari denied 59 S.Ct. 
74, 305 U.S. 615, 83 L.Ed. 392— 
Grant v. Pilgrim, C.C.A.Alaska* 95 
F.2d 562—U. S. v. Fairbanks, C. 

C. A.Mont., 89 F.2d 949, aflirming, 

D. C., Fairbanks v. U. S., 17 F. 
Supp. 550—Travelers Ins. Co, v. 
Springfield Fire & Marine Ins. Co., 
C.C.AMo., 89 F.2d 757—Stewart v. 

• American Life Ins. Co., C.C.A.Kan., 
89 F.2d 743—Wade v. Blieden, C.C. 
AA.rk., 86 F.2d 75—Missouri Pac. 

R. Co. V. Bartlett C.C.A.Ark., 79 F. 
2d 275—Hays v. Harris, C.C.A 
Ark-, 78 F.2d 66, certiorari denied 
56 S.Ct 134, 296 U.S. 613, 80 L.Ed. 
435—Garden City Feeder Co. v. 
Oommissioner of Intemal Revenue, 
C-UA., 75 F.2d 804—^National Re- 
serve Ins. Co. of Illinois v. Scud- 
der, C.C.A.CaL, 71 F.2d 884—Elliott 
V. Gordon, C.C.A.Kan., 70 F.2d 9 
—^Equitable Life Assur, Soc. of U. 

S. V. Thomas, C.C.A.Iowa, 69 F.2d 
361—Howells State Bank v. Novot- 
ny, C.CA,Neb., 69 F.2d 32—Ander- 
son V. U. S„ C.C.AMO., 65 F.2d 


870—Clauson v. U. S., C.C.A.S.D., 
60 P.2d 694—^Kaffanges v. New 
York Life Ins. Co., C.C.A.Mass., 59 
F.2d 475—Jonah v. Armstrong, C. 
C.AOkl., 52 F.2d 343—Alliance Ins. 
Co. of Philadelphia v. Brown, C. 
C.A.Cal., 36 P.2d 625—Unkle v. 
Wills, C.C.A.Okl., 281 F. 29—Keith 
Lumber Co. v. Houston Oil Co. of 
Texas, Tex., 257 F. 1, 168 C.C.A. 
213, certiorari denied 40 S.Ct 13, 
250 U.S. 666, 63 L.Ed. 1197. 
Admissions 

It will be presumed, when it does 
not otherwise appear, that admis¬ 
sions of one defendant were not used 
as evidence against other defendants. 
—^Wilkinson v. Livingston, C.C.A. 
Mo., 45 P.2d 465. 

23. U.S.—Thatenhorst v. U. S., C.C, 
AKan., 119 P.2d 567. 

24. U.S.—U. S. V. Graham, C.C.A 
Ark., 46 F.2d 639. 

25. U.S.—Roxana Petroleum Co. of 
Oklahoma v. Rush, C.C.ALa., 295 
F. 844. 

2>8. U.S.—^McCampbell v. New York 
Life Ins. Co., C.C.A.Tex., 288 F. 
465, certiorari denied 43 S.Ct 705, 
262 U.S. 759, 67 L.Ed. 1219. 

27, ET.S.—^Kentucky Natural Gas 
Corporation v. Indiana Gas & 
Chemical Corporation, C.C.A.Ind.. 
129 F.2d 17—Speh v. Bullard, C. 
C.AFla., 90 F.2d 227—Life & Cas- 
ualty Ins. Co. v. City of Florala, C. 
C.AAla., 63 F.2d 195, certiorari de¬ 
nied 54 S.Ct 49, 290 U.S. 630, 78 
L.Ed. 549—U. S. V. 94 Dozen, More 
or Less, Half-Gallon Bottles Capon 
Sprlngs Water, C.C.A.Pa., 51 F.2^ 
913, affirmingr, B.C., 48 F.2d 378— 
Hydraulic Press Brick Co. v. Stev- 
ens, C.C.AGa., 15 P.2d 312. 
Couversely, the Circuit court of ap¬ 
peals cannot infer that there is ho 
evidentiary ba.sis for the trial court's 
findings where there is no certificate. 
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of evidence.—Shipe v. Consumers’ 
Service Co., C.C.A.Ind., 29 F.2d 321, 
certiorari denied Tudor v. Schindler, 
49 S.Ct 347, 279 U.S. 850, 73 L.Ed. 
993. 

23, U.S.—City of Woodward v. Cald- 
well, C.C.A.Okl., 86 P.2d 567. 

In absence of approved statement 
of evidence^ the trial court's findings, 
on appeal, are presumed to have 
been sustained by the evidence.— 
Ghickasaw. Wood Products Co. v. 
Paysinger, C.C.A.Ark., 84 F.2d 476— 
Oriole Phonograph Co. v. Kansas City 
Fabric Products Co., C.C.A.Mo., 34 
F.2d 400, certiorari denied 50 S.Ct 
158, 280 U.S. 609, 74 L.Ed. 652. 

29. U.S.—Tricou v. Helvering, C.C. 
A., 68 P.2d 280, certiorari denied 
54'S.Ct 865, 292 U.S. 655, 78 L. 
Ed. 1503, rehearing denied 55 S.Ct 
67, 293 U.S. 629, 79 L.Ed. 715— 
Carson v. Hurt Tex., 250 P. 30, 162 
C.C.A. 202. 

“The findings of the court below 
raise the legal presumption that 
there was competent and relevant 
evidence in support of them, in the 
absence of a certificate of the trial 
judge that the bili of exceptions con- 
tains ali the evidence, or all the evi¬ 
dence on the particular issues the 
findings concerning which are ques- 
tioned.*'—Southern Surety Co. of 
Des Moines, lowa v. U. S., C.C.A. 
S.D., 23 P.2d 55, 58, certiorari denied 
49 S.Ct 11, 278 U.S. 604, 73 L.Ed. 

: 532. 

30, U.S.^—U. S. V. Scarborough, C.C. 
ACal.^ 57 P.2d 137—U. S. v. Perry, 
C.C. A Ark., 55 P.2d 819. 

3L U.S.—U., S. V. Nelson, C-C.AArk., 
102 F.2d 516, certiorari denied 60 

S. Ct 81, 308 U.S. 550; 84 L.Ed. 462. 

32, U.S.—Jones v. U. S., C.C.A.MisA, 
56 P.2d 674. 

33. U.Sw—Treat v. Parmers' L. & 

T. Co,. N.Y., 185 P. 760. 108 COA 
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all questions of fact are presumed to have been re- 
solved in favor of the prevailing partyj^'^ and 
vvhere, from the facts found, other facts which will 
support the judgment may be inferred, such infer- 
ence will be presumed, on appeal, to have been made 
by the trial court.^^ 

In accordance with the provisions of the Federal 
Rules of Civil Procedure, rule 49 (a), 28 U.S.C.A. 
following § 723c, if the trial court, in submitting 
special questions to the jury in a case submitted for 
a special verdict, omits any issue of fact raised by 
the pleadings or evidence and as to such issue fails 
to make a finding when he is authorized to do so, 
it will be assumed on appeal that the court made a 
finding on such issue in accordance with the judg¬ 
ment entered on the special verdict^® 

Interpretation of findings. The court on appeal 
will, if possible, in interpreting the findings of fact, 
indulge in'such presumptions as will make them sup¬ 
port the judgment.^'^ 


Conclusions of law. In the absence of a contrary 
showing, the circuit court of appeals will generally 
presume that the lower court’s conclusions of law 
were right and, where the evidence is not 
brought up on appeal, it will be presumed that they 
were supported by the evidence. 

(b) By Master 

The general presumption on appeal is In favor of 
the correctness of the findings and conclusions of a 
master concurred in by the trial court. 

As a general rule, findings made by a master^^ 
on oral^l and conflicting^^ evidence and concurr-ed 
in by the trial court^^ are regarded on appeal as 
presumptively correct, unless the appellate court is 
fully satisfied that error has been committed.^^ Ac- 
cordingly it will be presumed on appeal that a mas- 
ter’s findings of fact approved by the trial court are 
sustained by the evidence where the record contains 
no statement of the evidence.^® Indeed, the find¬ 
ings of a master on oral,^^ as distinguished from 


98, afRrming- Central Trust Co. of 

X. Y. V. Treat, C.C., 171 F. 301. 

34. U.S.—Seaboard Terminal & Re- 

frigeration Co. v. Droste, C.C.A.N. 

Y. , 80 F.2d 95—Banque de France 
V. Chase Nat, Bank of City of New 
York, C.C.A.N.Y., 60 F.2d 703— 
South Sioux City v. Hanchett Bond 
Co., C.C.A.Neb., 19 F.2d 476—Hy- 
man-Michaels Co. v. Fox, C.C.A.N, 
Y., 298 F, 440—National Surety 
Co. V. Lincoln County, Mont., Mont., 
238 F. 705, 161 C.C.A. 555. aflirra- 
ing, D.C., Lincoln County v. Coast 
Bridge Co., 231 F. 468. 

General jndgTnent is conclnsive 
finding of all necessary facts, where 
bili of exceptions shows no requests 
for findings or declarations of law, 
nor exceptions to courfs declara¬ 
tions.—McFarland v. Central Nat. 
Bank of Topeka, Kan., C-C.A.Kan., 26 
P.2d 890, affirming, D.C., Central Nat. 
Bank of Topeka, Kan. v. McFarland, 
20 P.2d 416, and certiorari denied Mc¬ 
Farland V. Central Nat. Bank of To¬ 
peka, Kan., 49 S.Ct. 12, 278 U.S. 606, 
73 L.Ed. 533. 

35- U.S.—Clyde Equipment Co. v. 

Piorito, C.C.A.Wash., 16 F.2d 106. 

38. U.S.—Hinshaw v. New England 
Mut. Life Ins. Co., C.C.A.Mo., 104 
F.2d 45, certiorari denied 60 S.Ct. 
106, 308 U.S. 583, 84 L.Ed. 488— 
Hinshaw v. Massachusetts Mut. 
Life Ins. Co., 104 P.2d 45, certio¬ 
rari denied 60 S.Ct. 106, 308 U.S. 
583, 84 L.Ed. 488. 

37, U.S.—^Maryland Casualty Co. v. 
Stark, C.C.A.Ney., 109 F.2d 212. 

38, U.S.—Sheafer v. Parmer Life 
Ins. Co., C.C.A.MO., 26^ F. 861. 

39, U.S.—^U. S. Y. 94 Dozen, More or 
Less, Half-Gallon Boftles Capon 
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Springs Water, C.C.A.Pa., 51 F.2d 
913, afRrming, D.C., 48 F.2d 378. 

40. U.S.—Carter 011 Co. v. Utilities 
Production Corporation, C.C.A.Okl.; 
100 P.2d 1006—Commissioners of 
Sewerage of City of Louisville v. 
Davis, C.CA..Ky., 88 F.2d 797, modi- 
fying, D.C., Davis v. Commission- 
ers of Sewerage of City of Louis¬ 
ville, 13 F.Supp. 672—Stromberg 
Motor Devices Co. v. Zenith-De- 
troit Corporation, C.C.A.N.Y., 73 F. 
2d 62—Pensacola Shipbuilding Co. 
V. Vincennes Bridge Co., C.C.A.N.C., 
45 F.2d 165—Pensacola Shipbuild¬ 
ing Co. v. Southern Wood Preserv- 
ing Co., C.C.A.N.C., 45 P-2d 164— 
American Securities Co. v. Wilkins, 
C.C.A.Ga., 32 P.2d 35—General Fire 
Extinguisher Co. v. Lamar, Ga,, 141 
P. 353, 72 C.C.A. 501. 

Pmdings of fact hy a master not 
excepted to below must be accepted 
as true on appeal.—Fleming v. Noble, 
Mass., 250 F. 733, 163 C.C.A. 65. 

41. U.S.—General Kontrolar Co. v. 
Allen, C.C.A.Ohio, 124 F.2d 123. 

42. U.S.—Cromwell v. Skinner, C.C. 
A.Okl., 62 F.2d 432, certiorari de¬ 
nied 53 S.Ct. 785, 289 U.S. 754, .77 
L.Ed. 1498—Crawford v. Briant, C. 
C.A.Okl., 53 F.2d 754. 

43- U.S.—^First Tnist & Savings 
Bank v. lowa-Wisconsin Bridge 
Co., C.C.A.Iowa, 98 F.2d 416. af- 
firming, D.C., Bechtel Trust Co. v. 
lowa-Wisconsin Bridge ,Co., 19 P. 
Supp. 127, certiorari denied Phoe¬ 
nix Finance Corporation v. lowa-’ 
Wisconsin Bridge Co., 59 S.Ct 243, 
305 U.S. 650, 83 L.Ed. 420, re- 
hearing denied 59 S.Ct. 356, 305 
U.S. 650, 83 L.Ed. 437—In re Wa- 
ters, C.C.AA.la., 93 P.2d 196, 114 A. 
L.R. 1368—Roosevelt y. Missouri 

ass 


State Life Ins. Co., C.C.A.Ark., 78 
F.2d 752—Cromwell v. Skinner, C. 
C.A.Okl., 62 F.2d 432, certiorari de¬ 
nied 53 S.Ct- 785, 289 U.S. 754, 77 
L.Ed. 1498—Miller v. U. S., C.C.A. 
'Okl., 57 F.2d 987—Crawford v. 
Briant, C.C.A.Okl., 53 P.2d 754— 
Pinefrock v. Kenova Mine Car Co., 
C.C.A.W.Va., 37 P.2d 310—Ameri¬ 
can Securities Co. v. Wilkins, C.C. 
A.Ga., 32 F.2d 35—Commercial Nat. 
Bank v. Stockyards Loan Co., C.C. 
A.Kan,, 16 P.2d 911—Smith v. Hov- 
land, C.C.A.Ariz., 11 P.2d 9, certio¬ 
rari denied Hovland v. Smith, 46 S. 
Ct. 638, 271 U.S. 686, 70 L.Ed. 
1151—Rqad Improvement Dist. No. 
4 V. Wilkerson, C.C.A.Ark., 5 P.2d 
416—Charles Elmer & Sons v. Kel¬ 
ly, C.C.A.La., 263 P. 687—Tatum 
Bros. Real Estate & Investment Co. 
V. Shenk, Fla., 246 F. 684, 168 C.C. 
A. 640, certiorari denied 38 S.Ct. 
334, 246 U.S. 664, 62 UEd. 928— 
Brown v. Lanyon Zinc Co., C.C.A. 
Kan., 179 F. 309—Houck v. Christy, 
C.C.A.Kan., 152 P. 612. 

44. U.S.—Carter Oil Co. v. Utilities 
Production Corporation, C.C.A.Okl,, 
100 P.2d 1006. 

45; U.S.—'Federal Surety Co. v. A. 
Bentley & Sons Co., C.C.A.Ohio, 
51 P.2d 24. 78 A.L.R. 1041. 

46. U.S.—In re Turley, C.C.A.Ind., 92 
P.2d 944. 

XUasoiL for rule 

Where a special master appointed 
to determine the validity of an as- 
^ignment of patenta and the trial 
court disagreed, since the master had 
superior opportunity to appraise 
credibility of witnesses, his findings 
based on oral testimony were pre¬ 
sumptively correot,-=—General Kon- 
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documentary,^’^ evidence are regarded on appeal as 
presurnptively correct even where the trial cotirt^s 
findings are ’in confiict with those of the master 
who f-aw and heard the witnesses; but the strength 
of this presumption is measurably weakened by the 
contrary finding of the trial court,^^ particularly 
where the master^s findings are based wholly on in- 
ferences whose reasonableness could be as fairly 
determined by the court as by him.*^^ 

The biirdcn of showmg error with respect to find- 
ings of a master rests on the party attacking them.^0 

Conclusians. Where the condusions of the mas¬ 
ter from the facts found are approved by the trial 
court, every reasonable presumption vrill be indulged 
in their favor on appeal.^^ 

(14) Amount of Recovery 

The general presumption on appeal Is In favor of 
the correetness of the amount of recovery. 

The general presumption, on appeal, is in favor 
of the correetness of the amount of the recovery.^^ 
Accordingly the presumption is that the amount 
awarded is in accord with the evidence and it 
will not be presumed that the jury, in making the 
award, applied an erroneous rule of damages.^^ 


Where, however, the verdict was general and no 
sufficient proof was made of some items of dam- 
ages, the court of appeals could not assume that the 
jury excluded such items from its verdict.55 

Where four verdicts, each for the same amount, 
were rendered in a case where only one verdict 
was proper, it may be presumed that they were all 
for the same damages, and thus quadruplicates.55 

interest. Ordinarily a general verdict for plain- 
tiff will be presumed to include interest, especially 
where the jury were instructed to award plaintiff 
interest in case they found for him.57 

Where interest was allowed, it will be presumed, 
in the absence of a contrary showing, that it was 
properly allowed.5^ 

(15) Judgment or Decree 

In the absence of a contrary showing, the general 
presumption, on appeal, is in favor of the regularity 
and correetness of the lower court^s judgment or de¬ 
cree. 

In the absence of a contrary showing, the judg¬ 
ment or decree of the trial court is entitled, on ap¬ 
peal, to a presumption of regularity and correct- 
ness.59 Accordingly it will be assumed, in the ab- 


trolar Co. v. Allen, C.C.A-Ohio, 124 
F.2d 123. 

“Wliere the q.tie«tion is one of ver- 
acity it is ciear that the appellate 
court should give controlling weight 
to the trier of fact who saw and 
heard the witnesses.*’—Carter Oil Co. 
V. McQuigg, C.C.A.I11.. 112 F.2d 275, 
279. 

47. Presumption inapplicahle 

Where special master appointed to 
determina the validity of a corpora- 
tion's assignment of patents and the 
district court disagreed, the Circuit 
court of appeals was not bound, with 
respect to stipulated testimony and 
documentary evidence, by the pre¬ 
sumption which attaches to the con- 
clusions of the lower tribunals when 
they are in accord.—General Kon- 
trolar Co. v. Allen, C.C.A.Ohio, 124 F. 
2d 123. 

Beason for rule 

*‘Where the testimony consists of 
documentary evidence and deposi- 
tions, the master is in no better posi- 
tion to determine an issue of fact 
than a reviewing court.”—Carter Oil 
Co. V. McQuigg, C.C.A.Ill., 112 F.2d 
275. 279. 

48. U.S.—In re Turley, C.C.A.Ind., 92 

F.2d 944. 

49. Presumption of slight Import- 
^ ance ^ 

In such a case any presumption in 
favor of the mastei^s conclusion can 
be of but slight importance.—Kycoga 
Land Co. v. Ketitucky River Coal 


Corporation, C.C.A.Ky., 110 F.2d 894, 
certiorari denied 61 S.Ct. 615, 312 
U.S. 688, 85 L.Ed. 1125. 

50. U.S.—Curtice Bros. Co. v. Bar- 
nard. C.C.A.Ind., 209 F. 589. 

A very heavy hurden rests on such 
party where the master’s findings 
are concurred in by the trial court. 
—First Trust & Savings Bank v. 
lowa-Wisconsin Bridge Co., C.C.A, 
lowa, 98 F.2d 416, affirming Bechtel 
Trust Co. V. lowa-Wisconsin Bridge 
Co., 19 F.Supp. 127, certiorari denied 
Phoenix Pinance Corporation v. lowa- 
Wisconsin Bridge Co., 59 S.Ct. 243, 
305 U.S. 650, 83 L.Ed. 420, rehearing 
denied 59 S.Ct, 356, 305 U.S. 650, 83 
L.Ed. 437. 

51. U.S.—Ladd & Tilton Bank v. 
Boyle, C.C.AOr., 299 F. 56—Flem¬ 
ing V. Noble, Mass., 250 P. 733, 163 
C.C.A. 65. 

52. Recovery for personal injuries 

(1) An award of damages for per¬ 
sonal injuries enjoys a large pre- 
surnption of correetness on appeal.— 
In re Central R. of New Jersey, C.C. 
A.N.T., 52 F.2d 20. 

(2) Where the master, Who paid 
some of the hospital and medical ex¬ 
penses of an injured servant, made 
no request that the award of dam¬ 
ages be diminished on that ground, 
the award will not be disturbed on 
appeal, for it will be presumed that 
it was so diminished.—Grand Trunk 
Ry. Co. of Canada v. Knapp, Mich., 
233 P. 950-, 147 C.C.A. 624. 
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53. Evidence glven proper eflfect 
Where testimony showing a pro 

tanto satisfaction of libelanfs claim 
was received, it must be assumed on 
appeal that the lower court gave 
proper effect thereto in flxing amount 
of recovery.—The Emilia S. De 
Perez, Tex., 248 F. 480, 160 C.C.A. 
490. 

54. U.S.—Barrett v. Fournial, C.C.A. 
N.Y., 21 F.2d 298. 

55. U.S.-—Chas. Stolper Cooperage 
Co. V. Miller Hardwood Co., C.C.A 
Wis., 90 P.2d 173. 

56L Aetion based on four counts 
Where each of four complaints 
was made basis of cause of action 
for malicious prosecution and dam¬ 
ages under each count were identi- 
cal, it must be conclusively presumed 
that verdict on first count included 
all recoverable damage, both actual 
and punitive.—Rouse v. Burnham, C. 
C.AKan., 51 P.2d 709. 

57. U.S.—Grand Trunk Western R. 
Co. V. H. W. Nelson Co., C.C.A 
Mich., 116 F.2d 823, rehearing de¬ 
nied 118 F.2d 252. 

58. U.S.—National Lock Co. v. Hog- 
land, C.C.A.I11., 101 F.2d 576. 

59. U.S.—Mitchell v. Joseph, C.C.A. 
IlL, 117 F.2d 253—McGee v. Nee. 
C.C.AMo., 113 P.2d 543—Wabash 
Ry. Co. V. Bridal, C.C.AMo., 94 
P.2d 117, certiorari denied 59 S.Ct. 
63, 305 U.S. 602, 83 L.Ed. 382— 
Becker v. Uvens & Howard Sewer 
Pipe Co., C.C.A.MO., 70 P.2d 596 
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sence of a showing to the contrary, that the trial 
court had before it facts which warranted its judg- 
ment or decree^o ^L^id that it correctly decided ali is- 
sues before it.^^ So, where a perpetual injunction 
was refused by the court below, it will be assumed, 
in the absence of a contrary showing, that it was 
denied as a matter of discretion.®^ 

Conformity of judgment to evidence. In the ab¬ 
sence of a contrary showing, the judgment or de- 
cree of the court below will be presumed, on appeal, 
to be sustained by the evidence. 6‘3 This is particu- 
larly true where the evidence has not been properly 
brought up and presented to the appellate court.^'^ 

Where the evidence is properly in the record, the 
court of appeals, on reviewing the sufficiency of the 
evidence to support the judgment, will view the ev¬ 
idence in the light most favorable to the successful 
party^o and will draw every inference fairly deduci- 
ble from the evidence in favor of the judgment 
and where the evidence is conflicting the burden is 
on appellant to show that the judgment is against 
a decided preponderance of the evidence.67 


Judgment by consent or stipulation. When a 
judgment recites that it is by consent, confession, 
agreement, or stipulation, the recital will be taken 
as presumptively true.^S 

Judgment notwithstanding verdict. Where the 
case was tried before a jury, the court of appeals, 
ih reviewing the grant or refusal of a judgment 
notwithstanding the verdict, will consider the evi¬ 
dence in the light most favorable to the party in 
whose favor the verdict was rendered^S and will 
draw in his favor all inferences fairly deducible 
from the evidence.7t> Moreover, in such a case, the 
appellate court will not concern itself with the 
truthfulness of such party's testimony or the weight 
of his evidence, but will assume as established all 
facts that the evidence supporting his claims rea- 
sonably tends to establish,^! and it will disregard 
the controverting evidence offered by his oppo- 
nent.72 

Motion for judgment. Where there is something 
in the record on which to base it, it may-be pre¬ 
sumed that a motion for judgment was properly 
made in the court below.73 On appeal from an or- 


—Bain v. Indiana Nat. Bank, C.C.A. 
Ind., 64 F.2d 112—U. S. v. Pidelity 
& Guaranty Co. v. Leong Dung 
Dye, C.C.A.Hawaii, 52 P.2d 567, 
certiorari denied 52 S.Ct. 311, 285 
U.S. 537, 76 L.Ed. 930—Heiner v. 
Crosby, C.C.A.Pa,, 24 F.2d 191, af- 
firming-, D.C., Crosby v. Heiner, 12 
F.2d 604—Smith v. McCullough, C. 
C.A.Okl., 285 F. 698, reversed on 
other grounds 46 S.Ct. 338, 270 U. 
S. 456, 70 L.Ed. 682—U. S. v. Por¬ 
ter Fuel Co., Colo., 247 F. 769, 159 
C.C.A. 627. 

60. U.S.—Mason v. Citizens’ Nat. 
Trust & Savings Bank of Los An- 
geles, C.C.A.Cal., 71 F.2d 246. 

61. U.S.—Heifron v. Western Loan & 
Building Co., C.C.A.Cal., 84 F.2d 
301, 112 A.L.R. 501, certiorari de¬ 
nied 57 S.Ct. 189, 299 U.S. 597, 81 
L.Ed. 440. 

Issues not raised on appeal 
Where defendant did not appeal, 
and complainant appealed only from 
the award of damages, claiming it in- 
adequate, it will be presumed on ap¬ 
peal that the determination of the 
trial court that defendant was liable 
was correct.—L. A. Westermann Co. 
V. Lispatch Printing Co., Ohio, 233 
P. 609, 147 C.C.A. 417, reversed on 
other grounds 39 S.Ct. 194, 249 U.S. 
100, 63 L.Ed. 499. 

Betexminatlon presnmed llmited to 
proper matters 

Circuit court of appeals would as¬ 
sume that district court after joinder 
of issues and trial, would determine 
only such questiops as properly 
might be adjudicated.—Maryland 


Casualty Co. v. Texas Co., C.C.A.Mo., 
114 P.2d 952. 

62. U.S.—^Atwood V. Rhode Island 
Hospital Trust Co., C.C.A.R.I., 34 
F.2d 18, afRrming, D.C., 30 P.2d 
707, and certiorari denied 50 S.Ct. 
81, 280 U.S. 600, 74 L.Ed. 646. 

63. U.S.—Guaranty Trust Co. of 
New York v. Minneapolis & St. L. 
R. Co., C.C.A.Minn., 36 P.2d 747, 
modifying, D.C., 33 F.2d 512, and 
certiorari denied 60 S.Ct. 407, 281 

U. S. 756, 74 L.Ed. 1166. 

4 C.J. p 786 note 29 [b]. 

64. U.S.—Baldwin v. Myers, C.C.A. 
Ark., 75 F.2d 529—^American Nat. 
Red Cross v. Raven Honey Dew 
Mills, C.C.A.Neb., 74 F.2d 160— 
Brown Sheet Iron & Steel Co. v. 
Maple Leaf Oil & Refining Co., C.C. 
A. Minn., 68 F.2d 787—U. S. v. 
94 Dozen, More or Less, Half-Gal- 
lon Bottles Capon Springs Water, 
C.C.A.Pa., 51 F.2d 913, affirming, D. 
C., 48 F.2d 378—Hoffer Oil Corpo¬ 
ration V. Carpenter, C.C.A.Okl., 34 
P.2d 589, certiorari denied 50 S.Ct. 
158, 280 U.S. 608, 74 L.Ed. 651— 
Morrison v. Regus, C.C.A.La., 22 
P.2d 804, affirming, D.C., Walnut 
Creek Milling Co. v. Grain Prod¬ 
ucts Co., 21 P.2d 380—^King Lum- 
ber Co. v. Benton, Tex., 186 F. 458, 
108 C.C.A. 436. 

65. U.S, — Montgomery Ward & Co. 

V. Callahan, C.C.A.Kan., 127 F.2d 32 
—Inland Power & Light Co. v. 
Grieger, C.C.A.Wasln, 91 F,2d 811— 
U. S. V. Linde, QC-AJEnu., 71 F. 
2d 925^—Wilmingtqn Tran^. Co. v. 

3S7 


Standard Oil Co., C.C.A.Cal., 53 F. 
2d 787. 

66. U.S.—Inland Power & Light Co. 
v. Grieger, C.C.A.Wash., 91 F.2d 
811. 

67. U.S.—Shepard v. Reed, C.C.A. 
Tenn., 26 F.2d 19. 

68. U.S.—Loy V. Alston, Mo., 172 P. 
90, 96 C.C.A. 578. 

69. U.S.—Jaggers v. Southeastern 
Greyhound Lines, C.C.A.Tenn., 126 
F.2d 762, reversing, D.C., 34 P. 
Supp. 667—Cline v. Southern Ry. 
Co., C.C.A.N.C., 115 P.2d 907, re¬ 
versing, D.C., 31 P.Supp. 657—Cran- 
ston V. Baltimore & O. R. Co., C.C. 
A.Pa., 109 F.2d 630—Maty v. Gras- 
selli Chemical Co., C.C.A.N.J., 98 F. 
2d 877. 

70. U.S.—Dierks Lumber & Coal Co. 
v. Mabry, C.C. A. Ark., 128 P.2d 
1005—^Kvart v. Swedish American 
Line, C.C.A.N.Y., 126 P.2d 279— 
Adams v. U. S., C.C.A.Ill., 116 F.2d 
199—Cranston v. Baltimore & O. 
R. Co., C.C.A.Pa., 109 F.2d 630— 
Maty V. Grasselli Chemical Co., 
C.C.A.N.J., 98 F.2d 877. 

71. U.S.—Dierks Lumber & Coal Co. 
V. Mabry, C.C.A.Ark., 128 P.2d 1005 
—^Adams v. U. S., C.C.A.Ill., 116 P. 
2d 199. 

72. U.S.—Cranston v. Baltimore 

O. R. Co., C.C.A.Pa., 109 F.2d 630. 

73. Benewal of motion. presumed 

Statement in bili of exceptions that 
defendant moved for judgment at 
(jonclusion of testimony warrants 
presumption that motion filed at 
close of oral testimony was renewed 
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der granting de£endant’s motion for summary judg- 
ment, the court of appeals must give plaintiff the 
benefit of every doubtJ^ 

(16) Costs and Allowances 

Where no contrary showlng exists^ the presumption 
on appeal Is generally in favor of the action of the low- 
er court with reference to costs and allowances. 

In the absence of a contrary showing, the pre¬ 
sumption on appeal is in favor of the action of the 
lower court with respect to the award and taxation 
of costs^^ and the allowance of fees*^® and expens¬ 
es.Thus, in the absence of a contrary showing, it 
will be presumed that an order awarding costs was 
regularly and legally made,*^^ and items found taxa- 
ble as costs will be presumed to have been found rea- 
sonable by the lower court. 

(17) Taking and Perfecting Appeal 

The general presumption on appeal is that ali steps 
necessary to bring the case into the appellate court 
were regularly and properly taken. 


The general presumption on appeal is that all steps 
necessary to bring the case into the court of appeals 
were regularly and properly taken^o ,and that the 
printed transcript of the record filed therein con- 
tains the entire record of what occurred in the court 
below.Si In the absence of an affirmative showing 
in the record to the contrary, a material defect in 
the joinder of parties on appeal will not be pre¬ 
sumed for the purpose of defeating the appellate 
courfs jurisdiction which otherwise appears to be 

complete.82 

Parties not taking an appeal are presumed to be 
satisfied with the decree rendered:®^ 

Exceptions and bili of exceptions. Under the 
former practice relating to exceptions and bilis of 
exceptions, various presumptions were indulged oi 
appeal with respect to the taking of exceptions^^ 
and the makingS5 and contents'^® of bilis of excep¬ 
tions. 


after introduction of additional evi- 
dence.—U. S. v. McGrory, C.C.A.R.I., 
63 P.2d 697, certiorari denied Mc¬ 
Grory V. U. S., 53 S.Ct 692. 289 U.S. 
742, 77 L..Ed. 1489. 

74. U.S.—^Weisser v. Mursam Shoe 

Corporation, C.C.A.N.T,, 127 F.2d 
344, reversing, D.C., 40 P.Supp. 

1007. 

75. U.S.—Ladd v. Tallman, C.C.A. 
W.Va., 59 P.2d 732—Corn Prod¬ 
ucts Refining- Co. v. Chicago Real 
Estate Loan «& Trust Co., 111., 185 
P. 63, 107 C.C.A. 283. 

76. Wliere all facts are in record 

(1) All reasonable presumptions 
should be indulged on appeal in favor 
of correctness of allowance fixed by 
district court for receiver’s Services, 
but reviewing court should not shirk 
responsibility of reviewing and re- 
vising awards, where entire facts 
are in record and undisputed.—Com- 
modity Credit Corporation v. Bell, C. 
C.A.Tex., 107 F.2d 1001. 

(2) It has been held that there is 
no presumption in favpr of the rea- 
sonableness of an award of counsel 
fees for Services, rendered in a re- 
ceivership proceeding had before a 
trial judge other than the one mak- 
ing the allowance where all the evi- 
dence on which the allowance was 
made is before the appellate pourt.:— 
Federal Oil Marketing Corporation v. 
Cravens, O.C.A.Ark,, 46 F.2d 938. 

77. Allowances to protectiye conu 
mitte e 

The adtion of the trial court in 
making allowances «to a protecfive 
committee in an equity receivership 
proceeding is presumptively correct 
Cn appeal.—^Palmier y; Watson, C.C.A. 
N.T'.,.122 F,2d 698, 


78. U.S.—Clarke v. Chicago, B. & 
Q. R. Co.. C.C.A.Wyo., 62 F.2d 440, 
certiorari denied 54 S.Ct. 49, 290 
U.S. 629, 78 KEd. 648, three cases. 

79. U.S.—Crowe v. Peaslee-Gaulbert 
Co., C.aA.Mass., 37 F.2d 216. 

sa InregTilarities disregarded 
Although petition for’ allowance of 
appeal and order allowing appeal 
referred to judgment and decree de- 
nying new trial or rehearing rather 
than to decree dismissing bili with 
prejudice, court would assume that 
appeal was frora decree of dismissal. 
—Hale V. Hummel, C.C.A.MO., 64 P.2d 
210 . 

81. U.S.—Cavagnaro v. Latimer, C. 
CjV.N.J., 60 F.2d 898. 

CerMfied statement of evidenoe held 
presumed to include all evidence es- 
sential to decision of questions pre- 
sented by appeal.—Ralston Purina 
Co. V. "tVestern Grain Co., C.C.A.Ala., 
23 P.2d 253, certiorari denied West¬ 
ern Grain Co. v. Ralston Purina Co., 
48 S.Ct. 629, 277 U.S. 593, 72 L.Ed. 
1004. 

82. U.S.—^Higbee v. Chadwick, Tenn., 
220 F. 873, 136 C.C.A. 317. 

83. Order fixing priority 

Where no appeal was taken from 
an order giving counsel fees priority 
as against certain certiflcates, it must 
be assumed that the certificate hold- 
ers did not assert a priority Over 
such fees.—Ball v. Improved Prop- 
I erty Holding Co. of New York, N.Y., 
247 F. 645, 159 C.C.A. 647. 

84. Exception presumed duXy taken 

(1) Wh^re tho taking of a partic- 
ular exception was noted or recited 
ih the hili hf exceptions it would be 
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presumed on appeal that the excep¬ 
tion was duly taken.—Great North¬ 
ern Ry. Co. V. Taulbee, C.C.A.Mont, 
92 F.2d 20, certiorari denied Taul¬ 
bee V. Great Northern R. Co., 58 

S. Ct. 476, 302 U.S. 766, 82 L.Ed. 595 
—Cromwell v. Slaney, C.C.A.Mass., 
65 F.2d 940. 

(2) So a general exception taken 
to the judgment and appearing in the 
entry thereof would be presumed 
as intended to challenge the judg¬ 
ment on the statutory ground that 
the facts found were not sufficient 
to support it.—Mayes v. Paul Jones 
& Co., C.C.A.Ky., 270 F. 121, afflrm- 
ing, D.C., Paul Jones & Co. v. Mayes, 
265 F. 365. 

Elimination of necessity for formal 

exceptions see supra § 292 b (3). 

85. Settlement by judge not trial 
judge 

Where the record did not show why 
a bili of exceptions was settled by a 
judge other than the trial judge, it 
would be assumed on appeal that a 
sufficient reason existed.—Copper 
River & N. W. Ry. Co. v. Reedier, 
Alaska, 211 F. 280, 127 C.C.A. 648. 

TJnreasonable presumptions would 
not iae indulged with respect to the 
settlement of a bili of exceptions.— 
Walton V. Southern Pac. Co., C.C.A 
Cal., 53 F.2d 63. 

06. Evidence 

Where the bili of exceptions did 
not bo-ntain a statement that it con- 
tained all the evidence, the presump- 
tion was that it did not.—Atbhisdn, 

T. & S. F. R. Oo. V. Myers, IlL, 63 
P. 793, 11 C.C.A 439.^ 

Elimination of necessity for bili of 
j exception see supra § 295 c. 
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f. Discretion of Lower Court 

The general rule Is that, as to matters wfthin the 
discretion of the triai court, review by the Circuit court 
of appeaJs Is limited to the question whether there has 
been an abuse of discretion, and that uniess such abuse 
ciearly appears the Circuit court of appeais will not re¬ 
view or disturb the triai court's action or rulings with 
respect to such matters. 

While a circuit court of appeals has declared it 
to be fundamental that the exercise of the triai 


court^s discretion is not subject to review on ap- 
peal,S7 the g^eneral mle is that, as to matters within 
such discretion, review is limited to the question 
whether there has been an abuse of discretion, 'and 
that uniess such abuse clearly appears the circuit 
court of appeals will not review or disturb the triai 
court^s action or rulings with respect to such mat- 
ters.SS In this connection, the term “abuse^^ has 


87. U.S.—First Nat. Bank v. Phil- 
ippine Refining Corporation of New 
York, C.C.A.Cal.. 51 F.2d 218. 

88. U.S.—^Weeks v. Bareco Oil Co., 

C.C.A.I1I., 125 P.2d 84—Delno v. 

Market St. Ry. Co., C.C.A.Cal., 124 
F.2d 965, affirmingr, D.C., 38 F.Supp. 
341—Reconstruction Finance Cor¬ 
poration V- Kentucky River Coal 
Corporation, C.C.A.Ky., 114 F.2d 
942—Public Service Commission of 
State of Missouri v. Brashear 
Freight Lines, C.C.A.Mo., 114 F.2d 
1, certiorari grranted 61 S.Ct 392, 
311 U.S. 642, 85 L.Ed. 410, reversed 
on other grounds 61 S.Ct. 784, 312 
U.S. 621, 85 L.Ed. 1083, rehearing- 
denied 61 S.Ct. 938, 313 U.S. 598, 85 
L.Ed. 1551—Borchard v. California 
Bank. C.C.A.Cal., 107 F.2d 96, cer¬ 
tiorari granted 60 S.Ct. 721, 309 
U.S. 648, 84 L.Ed. 1000, reversed 
on other grounds 60 S.Ct. 957, 310 
U.S. 311, 84 L.Ed. 1222, rehearing 
denied 61 S.Ct. 54, 311 U.S. 724, 85 
L.Ed. 472—Hartford-Empire Co. v. 
Obear-Nester Glass Co., C.C.A.Mo., 
95 P.2d 414—Graves v. Mount Ver- 
non Trust Co., C.C.A.N.T., 69 F.2d 
101—Fox v. Blair, D.C.Pa., 20 F.2d 
235—City of Des Moines, lowa, v. 
Des Moines Water Co., lowa, 230 
F. 570, 144 C.C.A. 624, aflirming, 
D.C., 218 F. 939—Ah Tai v. U. S., 
Mass., 135 F. 513, 68 C.C.A. 225. 
“Detenoination of abuse of dlscre- 

tiou involves the exercise, by us, of 
sound judgment upon the facts. If 
there is contfoversy as to facts, 
and if the facts themselves largely 
define the wisdom of the discretion, 
review by the appellate court is sel- 
dom effective and it should not be. 
Then appellate courfs review does 
not include triai courfs discretion. 
If, however, the facts are not in dis- 
pute and it is a question of sound 
judgment . . . we are in about 
as good a position as . . . [the 

triai judge] to say whether the dis¬ 
cretion has been wisely exercised. In 
short, both triai and appellate courts 
have the same situation upon.which 
to exercise the same souzid judg- 
meht.”—In re A. Roth Co., C.C.Xlll., 
125 F.2d 396, 398—^Weeks v. Bareco 
Oil Co., C.C.A.I1I., 125 F.2d 84, 93,. 

‘‘Disdetiouary orders are not ap- 
pealable, uniess abuse 6t discretion 
is shown as error of law.”—^Luhfig [ 
Collieries Co. v. Interstate Coal & 
Go.* C.C.A.N.T., 287 F. 711, 713, 


certiorari denied Thosmil Holding 
Corporation v. Interstate Coal & Dock 
Co., 43 S.Ct, 700. 262 U.S. 751, 67 L. 
Ed. 1215. 

The hurdeiL of showiug abuse of 
discretion is on the complaining par- 
ty.—Palmer y. Watson, C.C.A.N.T.. 
122 F.2d 598—Murray Hili Restau¬ 
rant v. Thirteen Twenty One Locust, 
C.C.A.Pa., 98 F.2d 578. 

Coustructiou of rule or decree 

(1) Triai courfs construction of its 
rule is not disturbed, in absence of 
abuse of discretion.—Republic Ac- 
ceptance Corporation v. Massachu- 
setts Bonding & Insurance Co., C.C. 
A.Pa., 34 P.2d 660. 

(2) The Circuit court of appeals is 
bound by receivership courfs con¬ 
struction of its final decree in receiv¬ 
ership proceedings, where receiver¬ 
ship court had a right to construe 
the decree as it was construed.— 
Texas Co. v. Chicago & A. R. Co., 
C.C.A.I11., 126 P.2d 83, reversing, D.C.. 
36 F.Supp. 62. 

Amotmt of judgment 

The rule that a reviewing court 
should not disturb a judgment uniess 
there has been an abuse of discre¬ 
tion means merely that it will not in- 
tervene so long as it regards the 
amount as being within permissible 
limits.—Barnett v. Equitable Trust 
Co. of New York, C.C.A.N.Y., 34 F. 
2d 916, certiorari granted U. S. v. 
Equitable Trust Co, of New York. 

50 S.Ct. 160, 280 U.S. 550. 74 L.Ed. 
609, and modified on other grounds 

51 S.Ct. 639, 283 U.S. 738, 75 L.Ed. 
1379. 

Rulings as to particular matters 
held within rule: 

(1) “Mere matters of procedure.”— 
Pederal Reserve Bank of San Fran- 
cisco v. Idaho Grimm Alfalfa Seed 
Growers' Ass'n, C.C.A.Idaho, 8 F.2d 
922, 925, certiorari denied 46 S.Ct 
347, 270 U.S. 646, 70 L.Ed. 778. 

(2) Competency or qualifications 
bf jurors-—^Press Puh. Co. v. McDon¬ 
ald, N.Y., 73 F. 440, 19 C.C.A. 516, hf- 
firming 63 F. 238, 11 C.C.A. 155, 26 
L.R.A. 53, certiorari denied 16 S.Ct 
1205, 163 U.S. 700, 41 L.Ed, 320— j 
Southern Pac. Co. v. Rauh, Or. 49 F. | 
696, 1 C.C.A. 416. 

(3) Laches or the , lapse of suffi-J 
cient fime to bar an action.—Laur- 
sen V. 0’Brien, C.C.A.Wis., 90 P.2d 
792^—Gilloiis v. 'Shell Co.' of Califor- 


nia, C.C.A.Cal., 86 P.2d 600, certio¬ 
rari denied 58 S.Ct 9, 302 U.S. 689, 
82 L.Ed. 532—Robert Hind, Limited, 
v. Silva, C.C.A.Hawaii, 75 P-2d 74— 
Koen v. Beardsley, C.C.A.C 0 I 0 ., 63 
P.2d 595. 

(4) Granting or refusing leave to 
a party to retire from a stipulation. 
—^Davis-Boumonville Co. v. Alexan¬ 
der Milbum Co., C-C.A,N.T., 1 F.2d 
227, affirming, D.C., 297 P. 846, certio¬ 
rari granted Alexander Milbum Co. 
V. Davis-Bournonville Co., 46 S.Ct 
93, 266 U.S. 596, 69 L.Ed. 459, and 
decree reversed on other grounds 46 
S.Ct 324, 270 U.S. 390, 70 L.Ed. 651. 

(5) Extension of time to prepare 
bili of exceptions in accordance with 
triai court^s rulings.—In re Richard- 
son, C.C.A.S.a, 30 P.2d 687. 

(6) Stay of proceedings in federal 
court action under Federal Employ- 
ers* Liability Act pending appeal to 
state supreme court from order grant- 
iii& plaintiff new triai in state court 
action for same injufy.—Southern 
Pac. Co. V. Klinge, C.C.A.Utah, 65 F. 
2d 85, certiorari denied Klinge v. 
Southern Pac. Co., 54 S.Ct. 72, 290 

U. S. 657, 78 L.Ed. 569. 

(7) Excessiveness of verdict in 
personal injury action.—Teche Lines 

V. Boyette, C.C.A.Miss., 111 P.2d 579. 

(8) Dismissal of action under stat- 
utory provision therefor when par¬ 
ty entitled to judgment neglects to 
demand and pro cure entry thereof for 
over six months after verdict or final 
submission.—Carnegie Nat. Bank v. 
City of Wolf Point, C.C.A.Monf, 110 
F.2d 569. 

(9) Whether action is maintainable 
as a class action.—^Weeks v. Bareco 
Oil Co., C.C.A.I11., 125 P.2d 84—^Pele¬ 
ias V. Caterpillar Tractor Co., C.C.A. 
IlL, 113 F.2d 629, affirming, D.C., 30 
F.Supp, 173, certiorari denied 61 S. 
Ct 128, 311 U.S. 700, 85 L.Ed. 454. 

(10) wniether the issuance of an 
order granting dedimus potestatem 
is necessary to prevent a failui;e or 
delay of justice is for tbe triai court 
to determine.—Tom Ung Chai v. Bur- 
nett, C.C.A.Hawaii, 25 P.2d 574, cer¬ 
tiorari denied 49 S.Ct. 19, 278 U.S. 
614, 73 L.Ed. 538. 

(11) The reviewihg court has the 
duty of correcting an abuse of the 
triai courfs discretion in this re- 
spect,^—Spellmah y. Sulliyan, C.C.A,. 
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been said to be peculiarly of legal significance, 
wholely unrelated to its meaning in common par- 
lance;^^ and “discretion” and “abuse of discretion” 
have been said to be relative, rather than abso¬ 
lute, terms.^^ It has been said that the question 
of discretion is the display of sound judgment,^! 
that discretion means the equitable decision of what 
is just and proper under the circumstances,®- and 
that abuse of discretion in law means that the 
court’s action was in error as a matter of law,^^ 
or was arbitrary and not justifiable in view of the 
situation and circumstances affecting the exercise 
of discretion,or was such that no reasonable man 
would take the view adopted by the trial judge.^» 

If the trial court has refused to exercise a discre¬ 
tion vested in it, on the supposed ground of want of 
power,^® or on a ground not sanctioned by law,97 
the judgment will generally be reversed to the end 


that the discretion shall be exercised. 

Parties; process. An order granting or denying 
intervention may be reviewed only if the trial court 
has abused its discretion.^^ A decree based on a 
failure to join persons as parties will be reviewed 
despite a court rule giving the court discretion with 
respect to joinder, in certain cases, where the effect 
of applying the rule would be to deprive a party 
of the right to invoke the jurisdiction of a federal 

court. 9 9 

The appellate court generally will not review or 
revise the trial court’s exercise of its discretionary 
powers with respect to the amendment of process.^ 

Pleadings. The general rule is that, unless a 
gross abuse of discretion, or a detriment to justice, 
clearly appears, the circuit court of appeals will not 
review or disturb the trial courf s exercise of its dis¬ 
cretion with respect to amendments to pleadings,2 


N.T., 61 F.2d 787, affirming, D.C., 43 
F.2d 762. 

(12) Circuit court of appeals will 
not determine whether order of dis- 
missal was in fact entered, by ex- 
amination of record, and of practice 
of clerk in dealing with such orders 
since “ali such questions must be 
decided by the District Court in the 
first instance.”—^Zadig v. .^tna Ins. 
Co., C.C.A,N.T., 42 F.2d 142, 144. 

89. U.S.—Beck v. Wings Pield, Inc., 

C. C.A.Pa. 122 P.2d 114, reversing, 

D. C., 35 F.Supp. 953. 

90. Weeks v. Barco Oil Co., C.C.A. 
111., 125 F.2d 84. 

“The term ‘discretion’ implies the 
absence of a hard-and-fast rule. The 
establishment of a clearly defined 
rule of action would be the end of 
discretion and yet discretion should 
not be a word for arbitrary will or 
inconsiderate action.”—Cohen v. 
Toung, C.C.A.Mich., 127 F.2d 721, 726. 

91. U.S.—^Weeks v. Bareco Oil Co., 
C.C.A.IIL, 125 P.2d 84—Delno v. 
Market St. Ry. Co., C.C.A.CaL, 124 
P.2d 965, affirming, D.C., 38 F.Supp 
341. 

92. U.S.—Cohen v. Toung, C.C.A, 
Mich., 127 F.2d 721, 726. 

Question of fact 

“Whether action taken by the 
court lies within its sound discre¬ 
tion is ordinarily a question of fact 
whether under the rules of law and 
the established principies of prac¬ 
tice, having regard to the rights and 
interests of all parties, justice and 
equity require the action in ques¬ 
tion.”—Cohen v. Toung, supra. 

93. U.S.—Beck v. Wings Field, Inc., 

C. C.A.Pa., 122 P.2d 114, reversing, 

D. C., 35 F.Supp. 953—Rieder v. 

Rogan, D.C.Cal., 12 F.Supp. 307. 
“The exercise of discretion does 

aot permit the court to disregard 


‘ the substantive principies of law es¬ 
tablished for the protection of liti- 
gants.”—Cohen v. Toung, C.C.A.Mich., 
127 P.2d 721, 726. 

94. U.S.—Delno v. Market St. Ry. 
Co., C.C.A.CaL, 124 P.2d 965, af¬ 
firming, D.C., 38 F.Supp. 341—Hart- 
ford-Empire Co. v. Obear-Nester 
Glass Co., C.C.A.MO., 95 F.2d 414. 

95. U.S.—Delno v. Market St. Ry. 
Co., C.C.ACal., 124 F.2d 965, 967, 
affirming, D.C., 38 F.Supp. 341. 

“If reasonable men conld differ as 

to the propriety of the action taken 
by the trial judge, then it cannot be 
said that the trial court abused its 
discretion.”—Delno v. Market St. Ry. 
Co., supra. 

96. U.S.—^Hernan v. American Bridge 
Co., Ohio, 167 F. 930, 93 C.C.A. 330 
—Pelton V. Spiro, Tenn., 78 F. 576, 
24 C.aA. 321. 

97. U.S.—Rieder v. Rogan, D.C. 
Cal., 12 F.Supp. 307. 

98. U.S.—^Whittaker v. Brictson 
Mfg. Co., C.C.A.S,D., 43 F.2d 485— 
Hartford-Connecticut Trust Co. v. 
Doherty, C.C.A.Ohio, 286 F. 926— 
Richfield Oil Co. v. Western Ma- 
chinery Co., C.C.A.Ariz., 279 P. 
852, certiorari denied Western Ma- 
chinery Co. v. Richfield Oil Co., 
43 S.Ct. 13, 260 U.S. 723, 67 L.Ed. 
481. 

Indlvidnal interest; cnstody of res 

Permitting or denying interven- 
tions in proceeding which is not a 
class suit, and in which complainants 
are suing merely to establish individ- 
ual interests, and there is no res in 
courfs custody to be flnally disposed 
of by decree^ rests wholly ip trial 
courfs discretion, and such order is 
ordinarily not appealable.—^Aiken v. 
Corneli, C.C.A.Tex,, 90 F.2d 567. 
Interest in res 

(1) “There is a class of cases in 


which a party has the equitable right 
to intervene, and the right to re¬ 
view by appeal any order denying 
that right. . . . The class in¬ 

cludes those cases in which one 
claims a lien upon or an interest in 
specific property in the exclusive 
jurisdiction and subject to the ex¬ 
clusive disposition of a court, and 
his interest therein can be estab¬ 
lished, preserved, or enforced in no 
other way than by the determination 
and action of that court.”—^Western 
Union Telegraph Co. v. United States 
& Mexican Trust Co., Kan., 221 F. 
545, 552, 137 C.C.A. 113. 

(2) “It is only when he who seeks 
to intervene has a direct and imme¬ 
diate interest in a res, the subject of 
the suit, and cannot otherwise pro- 
tect his interest, that the right of 
intervention is absolute, and a de- 
nial is the subject of an appeal.”— 
Radford Iron Co. v. Appalachian 
Electric Power Co., C.C.A.Va., 62 F. 
2d 940, 943, certiorari denied 53 S.Ct. 
691, 289 U.S. 748, 77 L.Ed. 1494. 
Order made after flual decree 
In suit in nature of general credi- 
tors’ and stockhol^ers' bili by credi- 
tors and stockholders against Insur¬ 
ance Corporation, denial of petition 
of stockholder for leave to intervene 
was discretionary order, not review- 
able on appeal, where not made until 
after final decree was entered.—Stall- 
ings V. Conn, C.C.A^Ala., 74 F.2d 189. 

99u U.S.—Rose V. Saunders, C.C.A. 
C3al., 69 P.2d 339. 

1. U.S.—Great Northern R. Co. v. 
Herron, N.D., 136 F. 49, 68 C.C.A. 
599—Rucker v. Bolles, Colo., 133 
F. 858, 67 C.C.A. 30. 

2 . U.S.—^Aetna Casualty & Surety 
Co. V. Abbott, 130 P.2d 40, aflirm- 
ing Abbott v. Aetna Casualty & 
Surety Co., C.C.A.Md., 42 F.Supp. 
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bilis of particulars,-3 the filing of additional or sup- 
plemental pleadings,^ or the striking out of plead- 
ings.^ 

Provisional remedies; interlocutory or other pro- 
ceedings before trial. The trial court’s exercise of 
its discretionary powers with reference to provi¬ 
sional remedies or interlocutory matters will not be 


reviewed by the circuit court bf appeais except for 
ciear abuse of discretion.® So, in the absence of 
manifest abuse of discretion, the court will general- 
ly not review, modify, or disturb discretionary rul- 
ings as to the grant, refusal, modification, continu- 
ance, or dissolution of an injunction or restraining 
order;*^ and this is particularly true where the facts 


793—Wittmayer v. U. S., C.C.A. 
Mont., 118 F.2d 808—George v. 
Wiseman, C.C.A.Kan., 98 F.2d 923 
—Gallagher v. Pacific American 
Co., C.C.A.Cal., 97 F.2d 193—Liver- 
pool & London & Globe Ins. Co. of 
Liiverpool, England v. Nebraska 
Storagre Warehouses, C.C.A.Neb., 96 
F.2d 30—SufCel v. Bosworth, C.C.A. 
Cal., 95 F.2d 494—U. S. v. First 
Wisconsin Trust Co., C.C.A.Wis., 
92 F.2d 840—McAllister v. Sloan, 
C.C.A.Ark., 81 F.2d 707—0’Quinn v. 
XJ. S-, C-C.A.Lia., 70 F.2d 599—Howe 
V. Haterius, C.C.A.Mo., 66 F.2d 835, 
affirming, D.C., Haterius v. Howe, 
4 F.Supp. 654—^American Woolen 
Co. V. White, C.C.A.Mass., 56 F.2d 
716, reversing, D.C., 52 F.2d 310— 
Broxham v. Borden's Farm Prod¬ 
ucts Co. of Illinois, C.C.A.Ill., 53 
P,2d 946—Schulenberg v. Norton, 
C.C.A.N.D., 49 F.2d 578—Wabash 
R. Co. V. Lewis, C.C.A.Mo., 48 F. 
2d 519—Davis v. New York Life 
Ins. Co., C.C.A.MO., 47 F.2d 1051 
—Johnston v. Ouachita Nat. Bank 
of Monroe, La., C.C.A.Ark., 40 F. 
2d 604—Electric Management & 
Engineering Corporation v. United 
Power & Light Corporation (of 
Kansas), C.C.A.Kan., 19 P.2d 311 
—In re Boynton, D.C.Wash., 24 F. 
Supp. 267—Ozan Lumber Co. v. Da¬ 
vis Sewing Mach. Co., C.C.A.Del,, 
292 F. 135, affirming, D.C.1922, 284 
F. 161, and 285 F. 395—Swiftwater 
Plantations Co. v. Davis, C.C.A. 
Miss., 287 F. 813—Beers v. Denver 
& R. G. W. R. Co., C.C.A.C 0 I 0 ., 286 
F. 886—Beers v. Equitable Trust 
Co. of New York, C.C.A.Colo., 286 
F. 883—Tway v. Seneca Motor Car 
Co., C.C.A.Ga., 284 F. 265—Pauchet 
V. Bujac, C.C.A.N.M., 281 F. 962— 
Gooch V. Presbyterian Home Hos- 
pital, Tenn., 239 F. 828, 152 C.C.A. 
6I4, certiorari denied Presbyterian 
Home Hospital v. Gooch, 37 S.Ct. 
480, 243 U.S. 655, 61 L.Ed. 949—In 
re Frank, Pa., 239 F. 709, 152 C.C. 
A. 643, afSrming, D.C., 234 F. 665— 
Western Coal & Mining Co. v. Mc- 
Callum, Ark., 237 F. 1003, 161 C.C. 
A. 65—EI Dia Ins. Co. v. Sinclair, 
N.Y., 228 F. 833, 143 C.C.A. 231, 
certiorari denied 36 S.Ct. 449, 241 
U.S. 661, 60 L.Ed. 1226—Chicago, 
St. P., M. & O. Ry. Co. V. Nelson, 
Minn., 226 F. 708, 141 C.C.A. 464— 
Coeur d’Alene Lumber Co. v. 
Thompson, Idaho, 215 F. 8, 131 C.C. 
A. 316, L.R.A.1915A 731—Great 

Northern R. Co. v. Herron, N.D., 


136 F. 49, 68 C.C.A. 599—Rucker 
V. Bolles. Colo., 133 F. 858, 67 C.C. 
A. 30—Dietz v. Lymer, Neb., 61 F. 
792, 10 C.C.A- 71, rehearing denied 
63 F. 758, 11 C.C.A. 410—Brown 
V. The Cadmus. C.C.N.Y., 4 F.Cas. 
No. 1,997, 2 Paine 564. 

4 C.J. p 799 notes 34, 36. 

"Tt is true that appellate courts 
are disinclined to interfere with a 
trial court's exercise of discretion in 
the matter of amendments; but there 
is no doubt that in proper cases the 
appellate power may, and should, be 
so used.”—International Banding 
Mach. Co. V. Commissioner of Inter- 
nal Revenue, C.C.A., 37 F.2d 660, 662. 
Trial ameudineiit to conform pleading- 
to proof 

U.S.—Gibson v. Southern Pac. Co., C. 
C.A.Tex., 67 F.2d 758, certiorari de¬ 
nied Southern Pac. Co. v. Gibson, 
54 S.Ct. 458, 291 U.S. 673, 78 L.Ed. 
1062—Pulver v. Union Inv. Co., C. 
C.A.Minn., 279 P. 699. 

Addition to prayer of 1)111 
U.S.—Stewart v. Kelly Axe Mfg. Co., 
C.C.A.W.Va., 18 P.2d 567. 

Addition of neiiv defense 
U.S.—^Ames v. Suilivan, Alaska, 235 
F. 880, 149 C.C.A. 192. 

4 C.J. p 800 note 47. 

CoTinterclaim 

Whether counterclaim which might 
be subject of independent suit in 
equity against plaintiff may be filed 
under equity rules is within trial 
court's discretion, subject to review 
in case of abuse.—In-A-Floor Safe 
Co. V. Diebold Safe & Lock Co., C.C. 
A.Cal., 91 F.2d 341. 

3. U.S.—^Alaska S. S. Co. v. Katzeek, 
C.C.A.Alaska, 16 F.2d 210—Harper 
V. Harper, W.Va., 252 F. 39, 164 C. 
C.A. 151. 

4. U.S.—^Hartford-Empire Co. v. 
Obear-Nester Glass Co., C.C.A.Mo., 
95 F.2d 414—Selden Co. v. General 
Chemical Co., C.C.A.Pa., 73 F.2d 195 
—Continental Oil Co. v. Osage Oil 
& Refining Co., C.C.A.Okl., 57 P.2d 
527, certiorari denied 53 S.Ct. 17, 
287 U.S. 616, 77 L.Ed. 535—South¬ 
ern Surety Co. v. Slayton, C.C.A. 
Ohio, 41 F.2d 693—Chief Consol. 
Mining Co. v. Mammoth Mining Co. 
of Nevada, C.C.A-Utah, 29 F.2d 703, 
certiorari dismissed Mammoth Min. 
Co. V. Chief Consol. Mining Co., 50 

S.Ct. 78, 74 L.Ed. 1178—Beers v. 
Denver & R. G. W. R. Co., C.C.A. 
Colo., 286 P. 886—^Beers v. Eqiulta- 
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ble Trust Co., of New York, C.C.A. 
Colo., 286 P. 883—General Electric 
Co. V. Alexander, C.C.A.N.Y., 280 
F- 852, affirming, D.C., 277 P. 290, 
and certiorari denied Alexander v. 
General Electric Co., 43 S.Ct. 89, 
260 U.S. 727, 67 L.Ed. 484—General 
Inv. Co. V. Lake Shore & M. S. Ry. 
Co., Ohio, 250 P. 160, 162 C.C.A. 
296, affirming, D.C., 226 P. 976. 

4 C.J. p 802 note 66. 

5. U.S.—Board of Drainage Com'rs 
of Pender County Drainage Dist. 
No. 4 V. Lafayette Southside Bank 
of St Louis, C.C.A.N.C., 27 F.2d 
286. 

4 C.J. p 801 note 61. 

An order striking ont the interven- 
ing petition of a party who has an 
absolute right to intervene in a pro- 
ceeding in which the court holds the 
exclusive custody and dominion of 
property in which he claims a lien 
or interest, or striking out the state- 
ment of his cause of action for such 
lien or interest, and the facts enti- 
tling him to its preservation or en- 
forcement, is reviewable and reversi- 
ble.—^Western Union Telegraph Co. v. 
United States & Mexican Trust Co., 
Kan., 221 P. 545, 137 C.C.A. 113. 

6w U.S.—Federal Trade Commission 
V. Thomsen-King & Co., C.C.A.I11., 
109 F.2d 516. 

7. U.S.—Rice & Adams Corporation 

V. Lathrop, N.Y., 49 S.Ct. 220, 278 

U. S. 509, 73 L.Ed. 480, affirming, 

C.C.A., 24 P.2d 1021, affirming, D. 
C., Lathrop v. Rice & Adams Cor¬ 
poration, 21 P.2d 124—Shannon v. 
Retail Clerks, International Protec- 
tive Ass’n, C.C.A.I1I., 128 P.2d 553— 
Gaines Dry Cleaners v. City of Chi¬ 
cago, C.C.A.I11., 123 F.2d 104— 

Sims V. Central Trust Co., C.C.A. 

W. Va., 123 P.2d 89—Hannan v. City 
of Haverhill, C.C.A.Mass., 120 F. 
2d 87, certiorari denied 62 S.Ct. 81, 
314 U.S. 641, 86 L.Ed. 514, afflrm- 
ing, D.C., 38 F.Supp. 234—Interna¬ 
tional Agricultural Corporation v. 
Pearce, C.C.A.N.C., 113 P.2d 964— 
Doyne v. Saettele, C.C.A.M 0 ., 112 F. 
2d 155—Federal Trade Commission 

V. Thomsen-King & Co., C.C.A.Ill., 
199 P.2d 516—Speer v. Rural Spe- 
clal School Dist No. 50 of Norph- 
let, Union County, C.C.A.Ark., 100 
P.2d -202—^Murray Hili Restaurant 
V. Thirteen Twenty One Locust, C. 
C.A.Pa.. 98 F.2d 578—Wilson v. 
Byron Jackson Co., C.C.A.Cal., 93 P. 
2d 572—Tennessoe Valley Author- 
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are in dispute.^ Siich discretion is, however, a le- 
gal or judicial one which is subject to review for 
abuse or improper or improvident exercise;^ and 
there may be review and reversal of such a ruling 


where there has been a misconception of the law 
governing the case, or a violation or misapplication 
of some established rule of law or principle of 
equity,^^ or an obvious misunderstanding- or disre- 


ity V. Tennessee Electric Power 
Co., aC.A.Tenn., 90 F.2d 8S5, cer¬ 
tiorari denied 57 S.Ct. 945, 301 U.S. 
710, SI L.Ed. 1363—Du Pont Rayon 
Co. V. Richmond Industries, C-C.A. 
Va., 85 P.2d 981—Pratt v. Stout, C- 
C.A.MO., 85 P.2d 172, affirming, D. 
C., Stout V. Pratt, 12 F.Supp. 864— 
Bradford v. Hurt, C.C.A.Tex., 84 F. 
2d 722, affirming, r>.C., 15 P.2d 426 
—Simmons Co. v. Crew, C.C.A.K. 
C., 84 F.2d 82, certiorari denied 
Crew V. Simmons Co., 57 S:Ct. 32, 
299 U.S. 569, 81 L.Ed. 419—Butler 
V. D. A. Sehulte, Inc., C.C.A.Ala., 
67 F,2d 632—Independent Cheese 
Co. V. Kraft Phenix Cheese Corpo¬ 
ration, C.C.A.Wis., 56 F.2d 5 75— 
Sinclair Refining Co. v. Midland Oil 
Co., C.C.A.N.C., 55 F.2d 42—VVheel- 
ing & L. E. Ry. Co. v. Pittsburgh 
& W. V. Ry. Co., C.C.A.Ohio, 33 
P.2d 390, certiorari denied Pitts¬ 
burgh & W.-V. Ry. Co. V. VVheeling 
& L. E. Ry. Co., 50 S.Ct. 40, 280 

U. S. 593, 74 L.Ed. 640—^olian Co. 

V. Fischer, CG.A.N.Y., 29 P.2d 

679, affirming, D.C., 27 P.2d 560— 
Bittner v. West Yirginia-Pitts- 
burgh Coal Co., C.C.A.W.Va., 15 F. 
2d 652—Security Metal Products 
Co. V. Kawneer Co., C.C.A.M 0 ., 14 
F.2d 569—Decorati ve Stone Co. v. 
Building Trades Council of West- 
chester County, C.C.A.N.Y., 13 F.2d 
123—EI Dorado & W. Ry. Co. v. 
Chicago, R. I. & P. Ry. Co., C.C.A. 
Ark., 5 F.2d 777—^Wilson & Co. of 
California v. The Best Foods, C. 
C.A.Nev., 300 P. 484—Field v. Kan- 
sas City Refining Co., C.C.A-Mo., 
296 F. 800, certiorari denied 45 S. 
Ct. 98, 266 U.S. 618, 69 L.Ed. 471 
—Goldwyn Pictures Corporation v. 
Goldwyn, C.C.A.N.T., 296 F. 391 

—Meade v. Van Toy Co., C.C.A. 
Ohio, 295 F. 139—American Code 
Co. V. Bensinger, C.C.AlSr.Y., 282 
F, 829—City of Winfield v. Wich- 
ita Natural Gas Co., C.C.A.Kan., 
267 F. 47—City of Amarillo v. 
Southwestern Telegraph & Tele- 
phone Co., Tex., 253 F. 638, 165 C. 
C.A. 264—City of Chicago v- Fox 
Film Corporation, IlL, 251 F. 883, 
164 C.C.A. 99, affirming, D.C., Fox 
Film Corporation v. City of Chica¬ 
go, 247 F. 231—City Council of Au¬ 
gusta V. Postal Telegraph-Cabi e Co., 
G^, 246 F. 440, 158 C.C.A. 504, af¬ 
firming, D.C., Postal Telegraph Ca- 
ble Co. V. City Council of Augusta, 
242 F. 538—^Kansas City, Mo., v. 
Sanitary Street Plushing Mach. Co., 
Mo., 224 F. 964, 140 C.OA. 456— 
American Grain Separator Co. v. 
Twin City Separator Co., Minn., 202 
F. 202, 12Q C.C.A. 644—Cumberland 
Telephone & Telegraph Co. v. Mem¬ 


phis. Tenn., 200 F. 657, 119 C.C.A. 
73—Love V. Atchison, T. & S. F. 
R. Co., Okl.. 185 F. 321, 107 C.C.A. 
403, certiorari denied 31 S.Ct. 721, 
320 U.S. 618, 55 L.Ed. 612—^Alaska 
Pacific R. & Terminal Co. v. Cop- 
per River & N. W. R. Co., Alaska, 
160 P. 862, 87 C.C.A. 666—Railroad 
Comm'n of Louisiana v. Texas & P. 
Ry. Co., La., 144 F. 68, 75 C.C.A. 
226—Rahley v. Columbia Phono- 
graph Co., Md., 122 F. 623, 58 C.C. 
A. 639—Empire State-Idaho Min¬ 
ing & Developing Co. v. Bunker 
Hili Mining & Concentrating Co., 
Idaho, 121 F. 973, 58 C.C.A. 311— 
Chickering v. Chickering & Sons, 
IlL, 120 P. 69, 56 C.C.A. 475—U. S. 
Gramophone Co. v. Seaman, W.Va, 
113 P. 745, 51 C.C.A. 419—Thomp¬ 
son V. Nelson, C.C.A.Ky., 71 F. 339. 
4 C.J. p 803 note 87. 

Qnestion for review; test 

(1) On appeal from an order grant- 
ing a preliminary injunction, the only 
question is whether or not, under 
the circumstances, the trial court 
has exercised sound discretion in 
granting it.—Sommer v. Rotary Lift 
Co., C.C.A.Cal., 66 F.2d 809—Thomp¬ 
son V. Balke, Ky., 245 F. 841, 158 
C.C.A- 181. 

(2) “The test on appeal is not 
whether the appellate court would 
have granted or denied the injunc¬ 
tion, but whether the record shows 
an abuse of authority by the trial 
judge.”—Sinclair Refining Co. v. Mid¬ 
land Oil Co., C.aA.N,C., 55 F.2d 42. 
45. 

(3) “The granting or dissolution of 
an interlocutory injunction rests in 
the sound Judicial discretion of the 
trial court, and not iu the discretion 
of the appellate court-“—Special 
School Dist. of Malvern, Hot Spring 
County, Ark-, v. Speer, C.C.A.Ark., 75 
F.2d 420, 421. 

(4) “Upon appeal from an order 
granting preliminary injunction, we 
will not examine the question of its 
issue, as if the original application 
had been to our own discretion, but 
will affirm the action of the trial 
court, if it seems to have been fair- 
ly within the range of the discre¬ 
tion, which that court had a right to 
exercise.^—City of Louisville v. Lou- 
isville Home Telephone Co., C.C.A. 
Ky., 279 P. 949, 956. 

(5) ‘Tf ... [a preliminaiTT; in¬ 
junction] preserves the exxsting state 
of things untiX the rights of the par¬ 
ties can be safely and fully investi- 
gated and determiped upon strictly 
legal proofs according to the course 
and principies of equity, such a de- 
termination sliauld not be disturbed." 

392 


—Maison Dorin Soci§t4 Anonyme v. 

Arnold, C.C.A.N.Y., 296 P. 387, 390. 

8. U.S.—Singer Mfg. Co. v. Seinfeld, 

C.C.A.N.Y., 89 F.2d 35—Nashua 

Mfg. Co. V. Berenzweig, C.C.A.I11., 
39 F.2d 896—National Picture The- 
atres v. Foundation Film Corpora¬ 
tion, C.C.A.N.Y.. 265 F. 208—Em¬ 
pire State-Idaho Mining & Devel¬ 
oping Co. V. Bunker Hili Mining & 
Concentrating Co., Idaho, 121 F. 
973, 58 C.C.A. 311. 

4 C.J. P 804 note 88. 

9. U.S.—Gaines Dry Cleaners v. City 
of Chicago, C.C.A.IIL, 123 P.2d 104 
—Sims V. Central Trust Co., C.C. 
A.W.Va., 123 F.2d 89—Doyne v. 
Saettele, C.C.A.Mo., 112 F.2d 155— 
Tennessee Valley Authority v. Ten¬ 
nessee Electric Power Co., C.C.A. 
Tenn., 90 P.2d 885, certiorari de¬ 
nied 57 S.Ct. 945, 301 U.S. 710, 81 
L.Ed. 1363—Sparks v. Mellwood 
Dairy, C-CA-Ky., 74 F.2d 695— 
Allen W. Hinkel Dry Goods Co. v. 
Withison Industrial Gas Co., C.C. 
A.Kan., 64 F.2d 881—Boynton v. 
Eliis, C.C.A.Kan., 57 P.2d 665— 
Interstate Transit v. City of De- 
troit, Mich., C.C.A.Mich., 46 F.2d 
42—Security Metal Products Co. v. 
Kawneer Co., C.C.A.Mo., 14 F.2d 
569—Flintkote Co. v. Philips Carey 
Co., C.C.A.I11., 13 P.2d 850—City 
of Council Bluffs v. Omaha & C. B, 
St. Ry. Co., C.C.A.Iowa, 9 F.2d 246 
—^E1 Dorado & W. Ry. Co. v. Chi¬ 
cago, R. I. «fe P. Ry. Co., C.C.AArk., 
5 F.2d 777—Mutual Oil Co. v. Em¬ 
pire Petroleum Co., C.C.A.Ohio, 5 
F.2d 500—^Western Union Tele¬ 
graph Co. v. Industrial Gommission 
of Minnesota, D.C.Minn., 24 F.Supp. 
370—Field v. Kansas City Refin- 
in& Co., C.C.A.MO., 296 F. 800, cer¬ 
tiorari denied 45 S.Ct. 9 8, 266 U.S. 
618, 69 L.Ed. 471—Gasaway v. Bor- 
derland Coal Corporation, C.C.A. 
Ind., 278 P. 56, modifying, D.C., 
Borderland Coal Corporation v. In¬ 
ternational Organization of United 
Mine Workers of America, 275 F. 
871—Louisville & N. R. Co. v. 
Western Union Telegraph Co., Ky.» 
252 F. 29, 164 C.C.A. 141—Empire 
State-Idaho Mining & Developing 
Co. V. Bunkev Hili Mining & Con¬ 
centrating Co., Idaho, 121 F. 973, 
58 C.C.A. 311—Charles B. Hires 
Co. V. Consumers’ Co., IlL, 100 P- 
809, 41 C.C.A. 71. 

4 C.J. p 804 note 89. 

10. U.S.—Tennessee Valley Authori¬ 
ty V. Tennessee Electric Power Co., 
C.C.A-Tenn-, 90 P.2d 885, certiorari 
denied 57 S.Ct. ,9,45, 301 U.S., 710, 
81 'L.Bd. 136^—Sparks v. Mellwood 
Dairy, CrCXA-Ely., 74 F.2d ^Do— Al- 
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gard of the facts.^^ Moreover, the general rule 
forbidding the review of discretionary rulings on 
injunctions does not apply where the trial court 
does not base its decision on a discretionary matter, 
but rests it on a point of law,^^ or where undisput- 
ed facts entitle or disentitle the moving party, as a 
matter of law, to the injunction sought.^^ 

It is only for manifest abuse that the court will 
review or interfere with the lower courfs exercise 
of its discretionary powers with respect to the ap- 
pointment of, or refusal to appoint, a receiver,^^ 
the control of a receiver’s actions in the discharge 
of his duties,l5 or the approval of a receiver's ac- 
count,*^® and the discretion of the trial court as to 


the mode of establishing lien claims, whether by 
suit or by presentation to the receiver, has been 
declared not subject to review.^^ However, an or- 
der of appointment may be reviewable on the 
ground of a departure from the principies of equity, 
without proof of abuse of discretion.^^ 

The trial court^s refusal to transfer the case to 
the equity side, and its hearing thereof on the law 
side before a jury, should not be disturbed on ap- 
peal unless plainly erroneous.^^ 

The appellate court will not review or reverse a 
discretionary ruling of the trial court granting or 
denying a dismissal or nonsuit before trial,or 


len W. Hinkel Dry Goods Co. v. 
Wichison Industrial Gas Co., C.C.A. 
Kan., 64 F.2d SSl—Boynton v. El¬ 
iis, C.C.A.Kan., 57 F-2d 665—Inter¬ 
state Transit v. City of Detroit, 
Mich., C.C.A.Mich., 46 F.2d 42— 
Wheelinff & L. E. Ry. Co. v. Pitts- 
bur&h & W. V. Ry. Co., C.C.A.Ohio, 
33 F.2d 390, certiorari denied Pitts- 
burg-h & W. V. Ry. Co. v. Wheeling 
& L. E. Ry. Co„ 50 S.Ct 40, 280 U. 
S. 593, 74 'L.Ed. 640—Saunders v. 
Pigg^ly-Wiggly Corporation, O.C.A. 
Tenn., 30 P.2d 385, modifying, D.C., 
Piggly-Wiggly Corporation v. 
Saunders, 1 F.2d 572—Flintkote Co. 
V. Philips Carey Co., C.C.A.Ill., 13 
F.2d S50—^City of Council Bluffs v. 
Omaha & C. B. St. Ry. Co., C.C.A. 
lowa, 9 P.2d 246—Mutual Oil Co. v. 
Empire Petroleum Co., C.C.A.Ohio, 
0 F.2d 500—Western Union Tele- 
graph Co. v. Industrial Commission 
of Minnesota, D.C.Minn., 24 F.Supp. 
370—Meade v. Van Toy Co., C.C.A. 
Ohio, 29 5 F. 139—Blackmore v. Col- 
lins, C.C.A.Mich., 290 F. 204, affirm- 
ing. D.C., 286 F. 629—Rousso v. 
First Nat. Bank, C.C.A.Mich., 287 F. 
273, certiorari denied, 4'3 S.Ct 702, 
262 U.S. 754, 67 L.Ed. 1216—City of 
Winfield v. Wichita Natural Gas 
Co., C.C-A.Kan., 267 F. 47-^Ijouis- 
ville & N. R. Co. v. Western Un¬ 
ion Telegraph Co., Ky., 252 F. 29, 
164 C.C.A. 141—City of Chicago 
V. Fox Film Corporation, 111., 251 
F. 883, 164 C.C.A. 99, affirming, D. 
C., Fox Film Corporation v. City 
of Chicago, 247 F. 231—Folk y. U. 
S., Okl., 233 F. 177, 147 C.C.A. 183 
—Crescent Specialty Co. v. Nation¬ 
al Fireworks Distriputing Co., 
Ohio, 219 F. 130, 135 C.C.A. 28— 
Magruder v. Belle Foprche Vailley 
Water Users' Ass’n, S.D., 219 F. 72, 
133 C.C.A. 524—Alaska Pacidc R. 
& Terminal Co. v. Copper River & 
N. W. R. Co„ Alaska, 160'F. 862,: 
87 C.C.A. 666—Vogel v. Warsing, 
Alaska, 146 F.’ 949, 77 C.C.A. 199. i 
25 C.'J. p 970 note ‘11—4 C.J. p 804; 
notes 90, 92. , 

11. Sauuders v. lPigg:ly-^Wig- i 


gly Corporation, ‘C.C.ATenn., 30 F. 
2d 385, modifying, D.C., Piggly- 
Wiggly Corporation v. Saunders, 1 
F.2d 572—Mutual Oil Co. v. Em¬ 
pire Petroleum Co., C.C.A.Ohio, 5 
F.2d 500—Meade v. Van Toy. C.C. 
A.Ohio, 295 P. 139—Blackmore v. 
Collins, C.C.AMich., 290 F. 204, 
affirming, D.C., 286 P. 629—Rousso 
V. First Nat. Bank, C.C.A.Mich., 287 
F. 27'3, certiorari denied 43 S.Ct 
702, 262 U.S. 754, 67 L.Ed. 1216— 
American Code Co. v. BensJnger, 
aC.AN.Y., 282 F. 829—City of Chi¬ 
cago V. ‘Fox Film Corporation, 111., 
251 F. 883, 164 C.C.A. 99, affirming, 
D.C., Fox Film Corporation v. City 
of Chicago, 247 F. 231—^Crescent 
Specialty Co. v. National Fire¬ 
works Distributing Co., Ohio, 219 
F. 130, 135 C.C.A 28—Alaska Pa¬ 
cific R. & Terminal Co. v. Copper 
River & N. W. R. Co., Alaska, 160 
F. 862, 87 C.C.A 666—Vogel v. 

Warsing, Alaska, 146 F. 949, 77 'C. 
C.A 199, 

12. U.S.—Securities and Exchange 
Commission v. Sunbeam Gold 
Mines Co., C.C.AWash., 95 F.2d 
699—City of Covington, Ky., v. 
Cincinnati, N. & C. Ry. ‘Co., C.C.A 
Ky, 71 F.2d 117, certiorari denied 
Cincinnati, N. & C. Ry. Co. v. 
City of Covington, Ky., 55 'S.Ct. 
142, 293 U.S. 612, 79 'L.Ed. 702, and 
City of Covington v. Cincinnati, N- 
& C. Ry. Co., 55 S.Ct 142, 293 U.S. 
612, 79 CL.Ed. 702—Cumberland Tel- 
ephone & Telegraph Co. v. Memph¬ 
is, Tenn., 200 F. 657, 119 C.C.A 
73. 

Juris diction of eq.uity 
U.S.—Set-O-Type Co. v. American 
Multigraph Co., C.C.A.Ohio, 55 F. 
2d 800. 

13 . U.S.—Bankers’ Utilities Co. v. 
National Bank Supply Co., ClC-A 
Cal., 53 F.2d 432, certioriari denied 
52 S.Ct. Sl^, 285 U:‘S: 541, 76 L.Ed. 
9‘33—National Picture Theatres v. 
Foundation Film Corporation, C.C. 
AN.T., 266 iF. 208—^Thompson v. 
Balke, Ky., 245 F. 841, 168 'CJ.C.A ! 

m.., ^ i 


14. U.S.—U. S. V. Otley, C.C.A.Or., 

116 F.2d 958—Kingsport Press v. 
Brief English Systems, C.C.A.N.T., 
54 F.2d 497, certiorari denied Owen 
V. Kingsport Press, 52 S.Ct. 497, 
286 U.S. 545, 76 ‘L.Ed. 1282—Mc- 
'Leod V. Hayward, C.C.A Fla., 17 
P.2d 900—Ward v. Central Trust 
Co. of Illinois, IlL, 252 F. 127, 164 
C.C.A 2'39—First Nat. Bank of San 
'Francisco v. Detroit Trust Co., 
Wash., 248 F. 16, 160 C.C.A. 156, 
certiorari denied 38 S.Ct 579, 247 
U.S. 513, 62 L.Ed. 1243—United 

States Shipbuilding Co. v. Conklin, 
N.J., 126 P. 132, 60 C.C.A 680— 
Heinze v. Butte & Boston Consoli¬ 
dated Min. Co., Mont, 126 F. 1, 61 
C.C.A. 63, certiorari denied 25 S.Ct. 
788, 195 U.S. 631, 49 L.Ed. 353— 
Briggs V. Neal, N.C., 120 iF. 224, 
56 C.C.A 572. 

4 C.J. p 804 note 96. 

15. U.S.—Mercantile Trust Co. v. 
Farmers’ L. & T. Co., Mo., 81 'P. 
254, 26 C.C.A. 383, certiorari de¬ 
nied 18 S.Ct 944, 168 U.S. 710, 42 
‘L.Ed. 1213. 

16. U.S.—First Nat Bank v. Wa- 
ters, C.C.APa., 82 r.2d 339. 

17. U.S.—Haskell v. McClintic- 
Marshall Co., C.C.AWash., 289 P. 
405, modifying, D.C., McCllntic- 
Marshall Co. v. Scandinavian- 
American Bldg. Co., 281 >P. 166. 

18. U.S.—^Folk V. U. S.. Okl., 2i3'3 P. 
177, 147 O.C.A 183. 

19. ‘ U.S.—Fidelity & Casualty Co. of 
New York v. Glenn, O.C.AW.Va., 3 
F.2d 913. 

20. U.S.—Pen Phonograph Co, v. Co- 
lumhia Phonograph Co., Pa., 132 
P. 808, 66 C.C.A 127. 

Dismissal for lack of proseontios. 

The decision of a trial court in 
dismissing eause for lack of prose- 
cution will not be disturbed on ap- 
peal unless it appears that there has 
been a gross abuse of discretion.— 
Sweeney v. Anderson, C.C.AKan., 129 
,'F.2d 756,- 


393 



§ 297 

granting or denying a reinstatement of the cause 
after a dismissal or nonsuit,^^ except so far as the 
jurisdiction of the trial court to make the order is 
concemed-2^ 

Reference. The action of the lower court in 
overruling exceptions to a master’s report, for the 
reason that the record was not printed as required 
by the rules, is a nonreviewable matter of discre- 
tion;-2 and the trial court’s refusal to again refer a 
matter to referees is not reviewable in the absence 
of an abuse of discretion.24 

Severct^nce or consoUdation of causes. The action 
of the trial court in allowing or not allowing sep¬ 
arate trials between plaintiff and different defend- 
ants,-^ or the uniting of the causes of action of sev- 
eral plaintiffs against one defendant,-^ will be re- 
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viewed only if there has been an abuse of discre- 
don. 

Continuance. Where a motion or application for 
a continuance or postponement is addressed to tbe 
discretion of the trial court, its grant or refusal 
thereof will not be reviewed or reversed unless an 
abuse of discretion is shown.^^ 

Proceedings at trial. The Circuit court of appeals 
will not review or disturb rulings of the trial court 
on discretionary matters as to the course and con- 
duct of the trial, unless an abuse of discretion clear- 
ly appears.^S So a ruling of the trial court with re- 
spect to the reception or rejection of evidence, as 
to which it is vested with a sound discretion, will be 
reviewed only where such discretion has been plain- 
ly abused;^^ and the order in which evidence should 
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21. U.S.—Dexter v. Kellas, N.Y., 113 
F. 48, 51 C.C.A. 35. 

22. U.S.—=S. M. Hamilton Coal Co. v. 
Watts, N.Y., 232 F. 832, 147 O.C. 
A. 26, reversing, D.C., Watts v. S. 
M. Hamilton Coal Co., 219 F. 1003. 

23. U.S.—^Du Bois V. New York, N. 
Y., 128 F. 418, 6'3 C.C.A. 160. 

24. U.S.—McCarthy v. Ruddock, C. 
C.A.Wash., 43 F.2d 976. 

25. U.S.—City of Denver v. Sherret, 
Colo., 88 'F. 226, 31 C.C.A. ‘499. 

26. U.S.—^Radio Corporation of 
America v. Uehr Auto Supply Co., 
C.C.A.N.Y., 29 F.2d 162. 

27. U.S.—Girard Trust Co. v. Am- 
sterdam, C.C.A.Fla., 128 F.2d 376— 
Baltimore American Ins. Co. of 
New York v. Pecos Mercantile Co., 
C.C.A.N.H., 122 F.2d 14‘3—George 
V. Wiseman, C.C.A.Kan., 98 P.2d 
923—Southern Kansas Stage Lines 
V. Gibson, C.C.A.Okl., 87 F.2d 23— 
Sanders v. Hali, C.C.A.Okl., 74 F.2d 
399, certiorari denied 55 S.Ct. 653, 
295 U.S. 739, 79 iL.Ed. 1686—Vir¬ 
ginia Beach Bus Line v. Campbell, 
C.C.A.N.C., 73 F.2d 97—Speers Sand 
& Clay Works v. American Trust 
Co., C.C.A.Md., -52 F.2d 831, certio¬ 
rari denied Speers Sand & 'Clay 
Works V. American Trust Co. of 
New York, 52 S.Ct. 500, 286 U.S. 
548, 76 L.Ed. 1284—U. S. v. De Ar- 
mond, C.aA.Mo., 48 F.2d 455— 
Smith V. Daniel, C.C^.Tenn., 46 F. 
2d 740, certiorari denied 51 S.Ct. 
651, 283 U.S. 852, 75 L.Ed. 1460— 
Dietrich v. U. S. Shipping Board 
Emefgency Fleet Cor^^oration, C.C. 
A.N.Y., 9 F.2d 733, certiorari denied 
Dietrich v. U. S. Shipping Board 
Merchant Fleet Corporation, 49 S. 
Ct. 82, 278 U.S. 647, 73 L.Ed. 560— 
mihdee Petroleum Co. v. Clay, C. 
C.A.Okl., 267 F. 145, certiorari de¬ 
nied 41 S.Ct. 377, 255 U.S. 074, 65 
L.Ed. 793—Goldfarb v. Keener, C. 
C.A.N.Y., 263 F. ’357—Panama 'R 
Co. V. Pigott, Canal Zone, 256 F. 


837, 168 C.C.A. 183, affirmed 41 S. 
Ct. 199, 254 U.S. 552, 65 L.Ed. 400— 
Pennsylvania Co. v. Fanger, Ohio, 
2'31 F. 851, 146 C.C.A. 47. 

D.C.—Goodyear Service v. Pretzfeld- 
er, 84 F.2d 242, 6-5 App.D.C. 389. 

4 aj. p 809 notes 32, 33. 
niness of coTULsel 

Denial of continuance for illness 
of one of defendant's counsel held 
not abuse of discretion.—Pocahontas 
Distilling Co. v. U. ‘S., Va., 218 F. 
782, 134 C.C.A. 566, certiorari denied 
35 S.Ct. 602, 238 U.S. 620, 59 L.Ed. 
1492. 

2®. U.S.—Jackson v. Mut. 'Life Ins. 
Co. of New York, Kan., 186 P. 
447, 108 C.C.A. 369—May v. Inter¬ 
national Loan & Trust Co., Tex., 
92 P. 445, 34 C.C.A. 448. 

Matters to whicli rule has Tbeen ap- 
plied. 

(1) Ruling on motion to reopen 
case for introduction of further evi¬ 
dence.—Anzano v. Metropolitan Life 
Ins- Co. of New York, C.C.A.N.J., 118 
P.2d 4'30, affirming, D.C., 32 P.Supp. 
417—Gardner v. U, S., C.C.A.Cal., 71 
F.2d 63, certiorari denied 55 S.Ct. 
21% 293 U.S. 619, 79 L.Ed. 707—G. 
Amsinck & Co. v. Springfield Grocer 
Co., C.C.A.MO., 7 P.2d 855, 858, citing 
Corpus Juris —4 C.J. p 818 note 79, p 
821 note 33. 

(2) Reading of pleadings to jury 
by court or instructing jury to read 
them.—Illinois Cent. R. Co. v. 'Sig- 
ler, C.C.A.Tenn., 122 F.2d 279. 

(3) Instruction authorizing unfa- 
vorable presumption against party 
failing- to call witnesses controlled 
by or available to such party.—^Nash- 
ville, C. & St. L. Ry. Co. v. York, C. 
C.A.Tenn., 127 F.2d 606. 

(4) Submission of special ques- 
tions or findings of fact to jury.— 
Fisher Mach. Works Co. v. Dougher- 
ty, 'Kan., 231 -P. 910, 146 C.C.A. 106. 

(5) Submission of issues to jury 
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in advisory eapacity.—Federal Re- 
serve Bank of San Prancisco v. Ida- 
ho Grimm Alfalfa Seed Growers’ 
Ass'n, 'C.C.A.Idaho, 8 F.2d 922, cer¬ 
tiorari denied 46 S.Ct. 347, 270 U.S. 
646, 70 L.Ed. 778. 

(6) Determination by chancellor of 
question whether or not an issue in 
equity should be directed or framed 
to be tried by a jury.—Pacific Coal & 
Transportation Co. v. Pioneer Mining 
Co., Alaska, 205 F. 577, 123 C.C.A. 
593. 

(7) Trial courfs exercise of its 
discretionary powers with reference 
to custody and conduct of jury, as 
in permitting separation of jury be- 
fore verdict.—B. J, Wolf & Sons 
V. Royal Ins. Co., La., 194 P. 853, 114 
C.C.A. 641—Guardian Pire Ins. Co. v. 
Central Glass Co., La., 194 F. 851, 
114 C.C.A. 639. 

Beceiviiig' suggestiou of amicus 
curi» 

Whether the trial judge should or 
should not have received and consid- 
ered a suggestion filed by the British 
ambassador aa amicus curiae is not 
reviewable.—The Claveresk, C.C.A.N. 
Y., 264 F. 276, affirming, D.C., Earn 
Line S. S- Co. v. 'Sutherland S. S. Co., 
254 P. 126. 

29. U.S.—Brigham Young Universi- 
I ty V. Lillywhite, C.C.A.Utah, 118 F. 
2d 836, certiorari denied 62 S.Ct. 
73, 314 U.S. 638, 86 L.Ed. 512— 
■Chapman & Dewey Lumber Co. v. 
Hanks, C.C.A-Tenn., 106 P.2d 482— 
Metropolitan Life Ins. Co. v, Arm- 
strong, C.C.A.Neb., 85 P.2d 187— 
Luke V. U. S., C.C.A.Ga., 84 F.2d 
823—Maryland Oasualty Co. v. Cit- 
izens State Bank of Tupelo, C.C.A. 
Miss., 84 F.2d 172—Gaillard v. 
Boynton, C.C.A.N.H., '70 P.2d 552— 
Gibson v. Southern Pac. Co., C.C.A. 
Tex., 67 F.2d 758, certiorari denied 
'Southern Pac. Co. v. Gibson, 54 S. 
Ct. 458, 291 U.S. 673, 78 L.Ed. 1062 
—Lapp V. Pennsylvania R. Co., C. 
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be introdficed or received,^^ ^nd the determination 
of preliminary questions of fact on which the com- 
petency or relevancy of a witness or evidence de- 
pends,^^ are matters on which the ruling of the trial 
court will be reviewed or reversed only where there 
has been a ciear error or abuse of discretion; and 
the same rule applies to the trial courfs determina¬ 
tion of the mental competency of a witness,^^d 
to its exercise of discretion with reference to the 
examination'33 and cross-examination^"^ of witness- 
es, including- the allowance of leading questions,^^ 
and with reference to the arguments or statements 
of counsel.Sfi 

Where the trial court is vested with discretion 


in that connection, its action with reference to dis- 
missal or nonsuit, as by granting or denying a mo- 
tion therefor,'^*^ or its action on an application to re- 
instate a cause after dismissal,^^ or a modon to di- 
rect^9 or set aside^® a verdict, will not be disturbed 
unless such discretion has been abused, 

New triol or rehearing. When a motion or ap¬ 
plication for a new trial is addressed to the sound 
discretion of the lower court under the rules stated 
in the title New Trial § 201, also 46 CJ. p 406 note 
Id-p 416 note 80, its ruling thereon ordinarily will 
not be reviewed or reversed by the circuit court 
of appeals, at least in the absence of a ciear abuse 
of discretion and the same rule prevails with 


C.A.K.J., 51 F.2d 477—Central R. 
Co. of New Jersey v. Monahan, C. 
C.A.N.T., 11 F.2d 212—U. S. ex rei. 
Marcus v. Hess, D.C.Pa., 41 F. 
Supp. 197—Overstreet v. Norfolk 
& W. Ry. Co., Va., 238 F. 565, 151 
C.C.A. 501—^American Agricultural 
Chemical Co. v. Hogan, Mass., 213 
F. 416, 130 C.aA. 52, 

4 C.J. P 812 note 57. 

'ft rtliTtg s reiating* to reception. 

(1) Of cumulative evidence.—Som- 
mer v. Carbon Hili Coal Co., Wash., 
107 F. 230, 46 C.C.A. 255. 

(2) Of evidence on collateral is- 
sues.—Pacific S. S. Co. v. Holt, C.C.A. 
Or., 77 F.2d 192. 

(3) Of expert testimony.—Gillespie 

V. Collier, OkL, 224 P. 298, 139 C.C. 
A. 534. 

(•4) Of photographs.—Chicago, G. 

W. R. Co. V. Robin-son, C.C.A.Neb., 
101 P.2d 994, certiorari denied 59 S. 
Ct. 1038, '307 U.S. 640, 83 L.Ed. 1520. 

(5) Of testimony as res gestae.— 
'Flannagan v. Provident 'Life & Acci¬ 
dent Ins. Co.. C.C.A.Va., 22 P.2d 1'36. 
Evidence controUing discretion 

Refusal to receive and consider 
evidence by which the court's discre¬ 
tion should be guided or controlled 
is an abuse of discretion.—Cohen v. 
Young, C.C.A-Mich., 127 F.2d 721. 

30. U.S.—Woodside, V. U. S., CC-A. 
Va., 60 F.2d 823. 

4 C.J. p 815 note 67, p 817 note 73. 

31. U.S.—White v. State of Mary- 
land, to Use of Anderson, C.C.A, 
Md., 106 F.2d 392—^American Glyc- 
erin Co. v. Eason Oil Co., C.C.A. 
OkL, 98 P.2d 479, certiorari denied 
59 S.Ct. 107, 305 U.S. 640, 83 L.Ed. 
413, rehearing denied 59 S.Ct. 15‘3, 
305 U.S. 673, 83 L.Ed. '435. 

22 C.J. p 526 note 11. 

Qnalification or competency of expert 
or opinlon witness 
U.S.—^Davidson v. 'Commissioner of 
Internal Revenue, O.C.A.Tex., 91 
F.2d 516—Mutual Life Ihs. Co. of 
New York v. Treadwell, C.C.A.La., 
79 F.2d 487^Taylor v, U. S., aC.A. 


Alau, 71 F.2d 76—General Paint 
Corporation v- Kramer, C.C.A.OkL, 
68 F.2d 40, certiorari denied 54 S. 
Ct. 628, 292 U.S. 623, 78 L.Ed. 1478 
—Union Trust Co. of Cleveland, 
Ohio, V. Woodrow Mfg. Co,, C.C.A. 
lowa, 63 F.2d 602—Clarke v. Hot 
Springs Electric Light & Power 
Co., C,C,A.Wyo., 55 P.2d 612, cer¬ 
tiorari denied -53 S.Ct. 49, 287 U. 
S. 619, 77 L.Ed. 537—Henry H. 
Cross Co. V. Rice, C.C.A,Ind., 45 
'P.2d 940, certiorari denied 51 S.Ct. 
657, 283 U.S. 865, 76 L.Ed. 1469— 
James Baird Co. v. Boyd, C.C.A. 
N.C., 41 P.2d 578—Hamilton v. Em- 
pire Gas & Fuel Co., C.C.A.Kan., 
297 P. 422, certiorari denied 45 S. 
Ct. 92, 266 U.S. 607, 69 L.Ed. 465 
—Minnesota & Ontario Paper Co. v. 
'Swenson Evaporator Co., C.C.A. 
Minn., 281 P. 622. 

4 C.J. p 814 note 63 [g] (1)—22 C.J. 
p 526 note 11- 

The admissiou of declarations of 
alleged conspirators before the con- 
spiracy has been sufficiently proved 
being discretionary with the trial 
court, its rulings thereon will not or¬ 
dinarily be disturbed.—Spencer v. 
Read, lowa, 217 P. 508, 133 C.C.A. 
360. 

32,< U.S.—New York Evening Post 
Co. V. Chaloner, C.C.A.N.Y., 265 P. 
204, certiorari dismissed 40 S.Ct. 
'396, 252 U.S. 591, 64 L.Ed. 731. 
30. U.S.—^American Agricultural 
Chemical Co. v. Hogan, Mass., 213 
F. 416, 130 ’C.C.A. 52—Sutherland 
V. Round, Ohio, 57 F. 467, 6 C.C.A. 
428. 

34. U.S.-^Twaclitman v. Connelly, C. 

C.A.Ohio, 106 P.2d 501—^Woelfle v. 
Connecticut Mut. Life Ins. Co. of 
Hartford, Conn., C.C.A.Mo., 103 F. 
2d 417. - 

^ C.J. p 833 note 63, p 824 note 64. 

35. U.S.—EU Mining & Land Co. v. 
Carleton, Colo.. 108 F. 24, 47 C.C. 
A- 166—Ross v. Raphael Truck & 
'Sons Co., N.Y., 91 F. 128, 33 C.C 
A. 405. 

SGy U.S.—^Braman v. Wiley, C.C.A- 
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Ind., 119 F.2d 991—Ocean Accident 
& Guarantee Corporation v. Penick 
& Ford, C.C.A.Iowa, 101 F.2d 493— 
Maryland Casualty Co. v. Rsid, C. 
C.A.Tex., 76 F.2d 30—^Fidelity 
Phenix >Fire Ins. Co. of New York 
V. Vallone, C.C.A.Tex., 74 P.2d 1‘37, 
certiorari denied 55 S.Ct. 636, 294 
U.^:. 727, 79 L.Ed. 1257. 

37. U.S.—Public Service Commis- 
sion of State of Missouri v- Brash- 
ear Freight Lines, C.C.A.Mo., 114 
P.2d 1, certiorari granted 61 S.Ct. 
392, -311 U.S. 642, 85 L.Ed. 410, re¬ 
versed on other grounds 61 S.Ct. 
784, 312 U.S. 621, 85 L.Ed. 1083, 
rehearing denied 61 S.Ct. 938, 313 
U.S. 598, 85 L.Ed. 1551—lowa-Ne- 
braska Light & Power Co. v. Dan¬ 
iels, C.aA.Neb., 63 F.2d 322—Rus- 
sell V. Texas Transport & Terminal 
Co., C.C.A.N.Y-, 32 F.2d 689—Radio 
Corporation of America v. Emer¬ 
son, C.C.A.N.Y., 296 F. 51, certio¬ 
rari denied Emerson v. Radio Cor¬ 
poration of America, 44 S.Ct. 456, 
265 U.S. 582, 68 L.Ed; 1190—Penn 
Phonograph Co. v. Columbia Phon- 
ograph Co., Pa., 132 F. 808, 66 C. 
C.A. 127. 

“The iiTiestioxi. for . . . [the 

Circuit] court [of appeals] is not 
whether discretion was wisely exer- 
cised, but whether it was abusively 
exercised."—United Motors Service 
V. Tropic-Aire, C.C.A.Minn., 57 F.2d 
479, 488. 

38. U.S.—Dexter v. Kellas, N.T., 113 
P. 48, 51 C.C-A. 35. 

39. U.S.—Texas & P. R. Co. v. 
Eason, Tex., 92 P. '55’3, 34.C.O.A. 
6130. 

40. U.S.—(American) Lumbermen’s 
Mut. Casualty Co. of Illinois v. 
Timms & Howard, C-^C.A-N.Y., 108 
F.2d 497—Grissom v. Sternberger, 
C.C.A.N.C., 10 F.2d 764—Boston & 
M. R. R. v. Dutille, C.C.A.N.H., 289 
F. 320. 

41. U.S.—U. S. V. Socony-Vacuum 
Oil Co., Wis., 60 S.Ct- Sll, ‘310 U.S. 
•150, 84 L.Ed. 1129, reversing, C.C. 
A-, 105 F.2d 809, reversing, D.C^, U. 
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S. V. Standard Oil Co. (Indiana), 23 
'F.Supp. 937, motion denied 24 F. 
Supp. 575, certiorari granted U. S. 
V. Socony-Vacuum Oil Co., 60 S.Ct. 
124, 308 U.S. 540, 84 'L.Ed. 455, 
and Socony-Vacuum Oil Co. v. U. 
S., 60 S.Ct. 124, 308 U.S. 540, 84 
‘L.Ed. 455, rehearingr denied 60 S. 
Ct. 1091, 310 U.S. 658, 84 L.Ed. 
1421, and U. S. v. Socony-Vacuum 
Oil Co., 80 S.Ct. 1091, 310 U.S. 658, 
84 'L.Ed. 1421—Emanuel v. Kan- 
sas City Title & Trust Co., G.C.A. 
Mo., 127 F.2d 175—Highway Const. 
Co. of Ohio V. City of Miami, C.C- 
A.Pla. 126 P.2d 777—^tna Casual- 
ty & 'Surety Co. v. Teatts, C.C.A. 
Va., 122 F.2d ‘350—^Beck v. Wings 
Field, Inc., C.C.A.Pa., 122 F.2d 114, 
reversing-, D.C., 35 P.Supp. 953— 
Barnes v. South Carolina Public 
Service Authority, C.C.A.S.C., 120 
F.2d 439—Standard Oil Co. v. Bur- 
leson, C.C.A.’Fla., 117 P.2d 412 — 
Campbell v. Ajmerican Foreign S. 
S. Corporation, C.C.A.N.Y., 116 F.2d 
926, certiorari denied 61 S.Ct. 959, 
31*3 U.S. 5?3, 85 L.Ed. 1530—Ecker 
V. Pott-s, C.C.A.D.C., 112 F.2d 581— 
Teche Lines v. Boyette, C.C.A. 
Miss., 111 F.2d 579—Marsbairs U. 
S. Auto Supply V. Cashman, C.C. 
A.Kan-, 111 F.2d 140, certiorari de¬ 
nied Cashman v. Marshairs U. S. 
Auto Supply, 61 S.Ct. 26, ‘311 U.S. 
467, 85 L.Ed, 428—Pettingill v. 'Pul¬ 
ler, C.C.A.Vt., 107 F.2d 933, certio¬ 
rari denied 60 S.Ct. 609, 309 U.S. 
669, 84 L.Ed. 1015—Viles v. Pru¬ 
dential Ins, Co. of America, C.C.A. 
Colo., 107 P.2d 696, certiorari de¬ 
nied 60 -S.Ct. 387, 308 U.S. 626, 84 
’L.Ed. 523, rehearingr denied 60 S. 
Ct 582, 309 U.S. 695, 84 L.Ed. 1035, 
petition denied 60 S.Ct 709, 309 U. 
'S. 695, 84 L.Ed. 991, and motion 
denied 6l S.Ct. 53, 311 U.S. 723, 85 
L.Ed. 471—^Anglo Califomia Nat 
Bank of San Francisco v. Lazard, 
C.C.A.Cal., 106 F.2a 693, certiorari 
denied 60 S.Ct. 379, 308 U.S. 624, 84 
L.Ed. 521—Metropolitan Life Ins. 
Co. V. Banion, 'C,C.A.Wyo., 106 F.2d 
561, certiorari dismissed 60 S.Ct. 
.468, 309 U.S. 691, 84 L.Ed. 1033— 
Travelers Indemnity Co. v. Plym- 
outh Box & Panel Co., C.C.A.N.C., 
99 F.2d 218—U. S. v. Porter, C.C.A. 
IlL, 96 P.2d 773, 775, certiorari de¬ 
nied 59 S.Ct 71, 305 U.S. 612, 83 
L.Ed. 389—Morton Butler Timber 
Co. V. U. S., C.C.A.Tenn., 91 F.2d 
S84—Carter CoaI Co. v. Nelson, C. 
C.A.Va., 91 F.2d 651—Elzig v. Gud- 
vyangen, C.C.A.Minn., 91 F.2d 434— 

U. S- V. ‘Shing-le, C.C.A:Hawaii, 91 
F.M 85, certiorari denied Shingle 

V. Uw S., 58 S.Ct 2-64, 302 U.S. 746, 
S2 L.Ed. 577—Liquid Veneer Cor¬ 
poration V. Smuckler, CC.A.Oal., 90 
iP.2d 196—^Nichols v. Republic Iron 
A Steel Co., C,C.A.Ala., 8-9 F.2d 927 
—^McCoy V. Gaddes, C.C.APa., 88 
P.M 480—Conley v. Hildebrant, €. 
C!.A*Pa.y 88 F.2d 800— Sulibacher v. 


Continental Ca‘sualty Co., C.C.A. 
Mo., 88 F.2d 122—Roedegir v. Phil¬ 
lips, C.C.A.N.C., 85 F.2d 995—^First 
Nat. Bank v. Deisher, C.C.A.Va., 80 
P.2d 882—^Prudential Ins. Co. of 
America v. Murphy, ‘C.’C.A.Wis., 74 
P.2d 544—Century Indemnity Co. v. 
■Shakespeare. C.C.A.C 0 I 0 ., 74 F.2d 
392—Ralston Purina Co. v. Bapsau, 
C.C.A.I11., 73 P.2d 430-~^Lynch v. 

U. S., C.C.A.Ga., 73 .F.2d 316—Hunt 

V. Standard Brands, C.C.A.Ohio, 72 
F.2d 822—H. F. Wilcox Oil & Gas 
Co. V. Skidmore, aC.A.Mo., 72 F. 
2d 748—U. S. V. Flippence, C.C.A. 
Utah, 72 P.2d 611—Spokane Inter¬ 
national Ry. Co. V. U. S., C.C.A 
Idaho, 72 'P.2d 440—^Warner Co. v. 
Orapello, C.C.APa., 72 F.2d 373— 
Grobel v. Miller, C.C.A.Pa, 71 F.2d 
503—Seals v. U. S., C.C.A.La, 70 
P.2d 519—City of Amarillo, Tex., 
V. Eraery, C.C.A.Tex., 69 F.2d 626— 
Delaware & H. R. Corporation v. 
Cottrell, C.C.A.Pa:, 69 F.2d 195, cer¬ 
tiorari denied 54 S.Ct. 719, 292 U. 
S. 638, 78 L.Ed. 1490—Gibson v. 
Southern Pac. Co., C.C.A.Tex., 67 
F.2d 758, certiorari denied South¬ 
ern Pac. Co. V. Gibson, 54 S.Ct 
458, 219 U.S. 673, 78 L.Ed. 1062— 
Jones V, Gill, C.G.A.M 0 ., 67 F.2d 
159, affirming-, D.C., Gill v. Jones, 
4 P.Supp. 769—^Emporia Loan & 
Investment Co. v. Rees, C.C.AKan., 
66 P.2d 225, rehearing- denied 66 F. 
2d 789—^National Box Co. v. Wro- 
ten, C.C.A.Miss., 66 P.2d 86—South¬ 
ern Pac. Co. V. Klinge, C.C.A.Utah, 
65 iF.2d 85, certiorari denied Klinge 
V. Southern Pac. Co., 54 S.Ct. 72, 
290 U.S. 657, 78 L.Ed. 569—Detroit 
Pire & Marine Ins. Co. v. Oklaho- 
ma Terminal Elevator Co., C.C.A. 
Okl., 64 P.2d 671—^Weekley v. 
Thomas, C.C.A.Va., 63 P.2d 9-88— 
Dayton Rubber Mfg-. Co. of Dela¬ 
ware V. Sabra, C.C.A.Ariz., 63 P.2d 
865—Union Trust Co. of Cleveland, 
Ohio, V. Woodrow Mfg. Co., C.C.A. 
lowa, 63 F.2d 602—^Niagara Fire 
Ins. Co. of New York, N. Y., y. 
Raleigh Hardware Co., C.C.A. W. 
Va., 62 P.2d 705—National Surety 
Co. V, Jean, dC.A.Tenn., 61 F.2d 
197—McPherson v. Cernent Gun 
Co., C-C.A.Okl., 59 F.2d 889—Fricke 
V- General Accident, .Fire & Life 
Asisur. Corporation, C.C.A.Mo., 59 
P.2d 563, certiorari denied 53 Si 
Ct. 221, 287 U.S. 262, 77 L.Ed. 571 
—^W. T. ‘Rawleigh Co. v. Shoultz, 
C.C.A.Pa., 56 P.2d 148—Chetkovich 
V. U. S., C.C.A.Mont, Ss P,2d 26, 
certiorari denied 52 S.Ct '314, 285 

U. S. S41, 76 L.Bd. »34—Shannon 

V. Shaffer Oil & Reflning Co., C.C. 
A.Okl., 51 F.2d 878, 78 A.L.R. 851 
—Maloney Tank Mfgri Co. v. Mid- 
Continent Petroleum' CorporatTon, 
C.C.A.Okl., 49 P.2d 145<—Southem 
Transp. Co. v. Ashford, -ac.A.La., 
48 F.2d 191—^Erie It Co. ' v. Irons, 
C.C.AN.J., 48 P.2d 60, certiorari 
denied 51 S.Ct. 649, 283 U.S. 857, 75 
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L.Ed. 146-3—Fideli ty & Casualty 
Co. of New York v. Niemann, C.C. 
A-Mo., 47 P.2d 1056—New York 
Life Ins. Co. v. Seifris, C.C.AuPa., 
46 P.2d 391—Najera v. Bombardieri, 
C.C.A-N.M., 46 P.2d 281—General 
Motors Co. V. Swan Carburetor Co., 

C. C.A.Ohio, 44 .F.2d 24, afRrming! 

D. C., 'Swan Carburetor Co. v. Gen¬ 

eral Motors Corporation, 42 p.2d 
452, and certiorari denied Genetal 
Motors Corporation v. Swan Car¬ 
buretor Co., 51 S.Ct. 181, 282 U. 
S. 897, 75 L.Ed. 790—Norfolk 

Southern Bus Corporation v. Lask, 
C.C.A.Va., 43 F.2d 45—0’Brien v. 
General Accident, Fire & Life 
Assur. Corporation, Limited, of 
Perth, Scotland, 'C.C.A.Neb., 42 P. 
2d 48 —Brown v. New York Tndem- 
nity Co., C.C.AMo., 39 F.2d 443— 
Western Union Telegraph Co. y. 
Kirby, €.C.A.Pa., 37 P.2d 480— 

Paine v. St. Paul Union Stockyards 
Co., C.C.AMinn., 35 P.2d 624, mod- 
ifying 28 P.2d 463—^^Chicago, B. & 
I. R. Co. V. Conway, C.C.A.M 0 ., 29 
P.2d 551—Ellerd v. GrifRth, C.C.A. 
Tex., 29 F.2d 402, certiorari denied 
49 S.Ct 480, 279 U.S. 864, 73 L.Ed. 
'100'3—Cudahy Packing Co. v. 'City 
of Omaha, C.C.A.Neb., 24 F.2d 3, 
certiorari denied 49 S.Ct 9, 278 U. 
S. 601, 73 L.Ed. 5'30—Southern 

Surety Co. of Des Moines, lowa, v. 
U. S., C.C.A.S.D., 23 P.2d 55, cer¬ 
tiorari denied 49 S.Ct 11, 278 U.S. 
604, 73 L.Ed. 532—Beatty Broker- 
age 'Co. v. Gulf, C. & S. Ry. Co., 

C. C.A.La., 17 ’F.2d 480, affirming, 

D. C., Gulf & S. F. Ry. Co. v. Beatty 
Brokerage Co., 13 P.2d 950—Sun 
Oil Co. V. Rhodes, C.C.A.Ark., 15 
F.2d 790—Detroit United Ry. v. 
Craven, 'C.C.A.Mich., 13 F.2d 352, 
certiorari denied 47 S.Ct. 107, 273 
U.S. 713, 71 'L.Ed. 8$4—Wulfsohn v. 
Russo-Asiatic Bank, C.C.A.China, 
11 ■P.2d 715—^Davis v. Grantham, 
C.C.A.Tex., 11 P.2d 604, certiorari 
denied Mellon v. Granthatn, 47 S. 
Ct 99, 273 U.S. 707, 71 L.Ed. 851— 
Adkins-Polk & € 0 . v. G. Amsinck & 
Co., C.C.ATex., -10 P.2d 361—Cuda¬ 
hy Packing Co. v. Luyben, C.C.A. 
Neb., 9 F.2d 32—Illinois Cent R. 
Co. V. Horaee Turner, C.O.A.AIa., 

9 F.2d ;6—MdLeod Lumber Co. v. 
Western Redwood Co., C.C.A.Cal., 

8 F.2d »30—McParland-Scanlon 
'Lumber Co. v, J. J. Newman Lum¬ 
ber Co., C.C.A.Miss., 5 ’P.2d 949— 
Parker v. Elgin, C.C.A.Tenn., 5 F.2d 
562—^U. S. v. Brookman, D.C.Minn., 

1 F.2d 528—Bertino y. Marion 
Steam Shoyel Co., D.C.Mo., 10 P. 
Supp. 354, mandamus granted, C. 
C.A., Marion Steam Shovel Co. v. 
Reeves, 76 .F.2d 462—McClam v. 
:t^ew York Life Ins. Co., D.C.S.C., 9 
P.Supp. 415—^Davis v. Olson, C.C. 
A.Misnn.-, 298 P. 921—Highway 
Trailer Co. v. City of Des Moines, 
lowa, 298 F. 71—^Prouty v. Qrand 
Trunk By. Co, of Canada^: CX:.A.VW 
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297 F. 60*3—^Hettrick Mfg. Ca. v. J. 
A. Shepherd & Co., C-C.A.Ohio, 295 
F. 10, certiorari denied 44 S.Ct, 
456. 265 U.S. 581, 68 L.Ed. 1190— 
National Surety Co. v. First Nat. 
Bank, C.C.A.Ala., 293 F. 377—John¬ 
son Farm Loan Co. v. McManigal, 
C.C.A.Neb., 288 F. 185—Adams Ex¬ 
press Co. V. Darden, C.C.A. Tenn., 
286 F. 61, affirmed 44 S.Ct. 502, 265 

U. S. 265, 68 'L.Ed. 1010—Payne v. 
Daugherty, C.C.A.Neb., 283 F. 353 
—Mendelson v. Davis, C.C.A.Neb., 
281 F. 18—Simmons Hardware Co. 

V. Southern Ry. Co., C.C.A.Mo., 279 
F. 929, certiorari denied 43 S.Ct. 
96, 260 U.S. 739, 67 ‘L.Ed. 490— 
Stetson V. Stindt, C.C.A.Pa., 279 F. 
209, reversing, D.C., Stindt v. Stet¬ 
son, 272 F. 770—McCarroll v. New- 
sham, C.C.A.iLa., 278 F. 4—Arkan- 
sas Anthracite Coal & Land Co. v. 
Stokes, C.C.A.Ark., 277 F. 625, cer¬ 
tiorari denied 42 S.Ct. 589, 259 U.S. 
585, 66 L.Ed. 1076—Yellow Cab Co. 
V. Barle, C.C.A.Minn., 275 F. 928, 
certiorari denied 42 S.Ct. 317, 258 

U. S. 624, 66 L.Ed. 797—'Louisiana 
Ry. & Nav. Co. v. Williams, C.C.A. 
La, 272 F. 439, error dismissed 42 
S.Ct. 48, 257 U.S. 610, 66 L.Ed. 396 
—R. E. Hamilton & Sons Co. v. 
Moss-Jellico Coal Co., C.C.A.Ky., 
271 F. 237—Aronstam v. All-Rus- 
sian Central Union of Consumers' 
Societies, C.C.A.N.Y., 270 F. 460— 
Ramsey v. U. S., C.C.A.Tenn., 268 
F- 825—Hanson v. Cole, C.C.A.MO., 
266 F. 67—Bradley v. U. S., C.C. 
A.La, 264 F. 79—St. Tajnmany 
Bank & Trust Co. of Covington, 
La. V. Winfield, C.C.A.'La., 263 F. 
•371—Dry Dock, E. B. & B. R. Co. 

V. Petkunas, C.C.A.N.Y., 261 F. 988 
—Bristol Gas & Electric Co. v. 
Boy, C.C.A.Tenn., 261 F. 297—Es- 
canaba Traction Co. v. Burns, 
Mich., 257 F. 898, 169 C.C.A. 48— 
Panama R. Co. v. Pigott, Canal 
Zone, 256 F. 837, 168 C.C.A. 183, 
affirmed 41 S.Ct 199, 254 U.S. 552, 
65 L.Ed. 400—Royal Ins. Co. v. 
Taylor, W.Va., 254 F. 805, 166 C. 
C.A. 251—Farrei 1 v. First Nat. 
Bank of Philadelphia, Pa., 254 F. 
801, 166 C.C.A. 247—United Press 
Aas^ns v. National Newpaper 
Ass’n, Colo., 254 F. 284, 165 C.C.A. 
572—Linn v. U. S., N.Y., 251 F. 
476, 163 C.G,A. 470—American 
Trading Co. v. North Alaska Sal- 
mon Co., Cal., 248 F. 6^5, 160 C. 
C.A. 565, certiorari denied «38 S.Ct 
581, 247 U.S. 518, 62 L.Ed. 1245— 
Glen^wood Irx. Co. v. Vallery, Colo., 
248 -F. 483, 160 C.C.A. 493—Mutual 
Coal Cb. V. Angelo, Colo.,' 246 F. 
124, 158 C.C.A. 850—Ford Motor 
Co. V. Farrington, Or., 245 F. 850, 
■158 C.C.A. 190—'Lohman y. Stock- 
yards Loan Co., OkL, 243 F. 517, 
156 ClC.A. 215, certiorari denied 38 

S..Ot 1.^4, 245 U.S. 668, 62 L.Ed.: 
539—^Memphis St' Ry. Co. v. Uli- 
nois Cent. R. Co., Tenn.^ 242 F '617, | 


155 C.C.A. 307—City of Grafton v. 
Gentry Bros.' Shows, W.Va., 240 F. 
646, 153 C.C.A. 444—R. D. Cole 

Mfg. Co. V. Mendenhall, N.C., 240 
F. 641, 153 C-C.A. 4‘39—Maryland 
Casualty Co. v. Orchard Land & 
Timher Co., Or., 240 F. *364, 153 C, 
C.A. 290—Calaf v. Femandez, 

Puerto Rico, 239 F. 795, 152 C.C.A. 
581—Shepard v. U. S.. Cal., 236 F. 
73, 149 C.C.A- 283—Chautauqua 

Inst. V. Zimmerman, Ohio, 233 F. 
371, 147 C.C.A. 307, certiorari de¬ 
nied 37 S.Ct 114, 242 U.S. 642, 61 
L.Ed. 542—Hamilton Coal Co- v. 
Watts, N.Y., 232 F- 832, 147 C.C.A. 
26—Crescent Milling Co. v. H. N. 
Strait Mfg- Co., Minn., 22T F. 804, 
142 C.C.A. 828, certiorari denied 
■36 S.Ct 724, 241 U.S. 673. 60 'L.Ed. 
12’31—^National Bank of Commerce 
V. U. S., Wash., 224 F. 679, 140 C. 
C.A. 219, certiorari denied 36 S.Ct 
287, 241 U.S. 658, 60 'LEd. 1225— 
Buckeye Powder Co. v. E. I. Du- 
Pont de Nemours Powder Co., N.J., 
223 F 881, 139 C.C.A. 319, affirmed 
39 S.Ct 38, 248 U.S. 55, 63 L.Ed. ; 
123—^William Sebald Brewing Co. 
V. Tompkins, Ohio, 221 F. 895, 137 
C.C. A. 465—Gladden v. Gabbert, 
Miss., 219 F. 855, 133 C.C.A. 525— 
Fnith V. Benassi, Colo., 219 F. 549, 
135 C.C. A. 317—^Northwestern 
Theatrical Ass'n v. Hannigan, N. 
Y., 218 F. 359. 134 C.C.A. 167—Spo- 
kane & I. E. R. Co. v. Campbell, 
Wash., 217 F. 518, 123 C.C.A. 370, 
affirmed 241 U.S. 497, 36 S.Ct 683, 
60 L.Ed. 1125—Benedetto v. W. P. 
Rend ColUeries Co., 111., 216 F. 143, 
132 C.C.A. 506—MoBride v. Neal. 

111., 214 F 966, 131 C.C.A. 262— 
'Smith V. St Louis, I. M. & S. R. 
Co.. Tenn., 214 F. 737, 131 C.C.A. 
43—Atlantic Coast Line R. Co. v. 
Thompson, S.C., 211 F. 889, 128 
C.C.A- 267—Copper River & N. W. 
R. Co. V. Reeder, Alaska, 211 F. 
280, 127 C.C.A. 648—'Lueders v. U. 

5., Wash., 210 F. 419, 127 C.C.A. 

151—Mason v. Smith, Ohio, 191 F. 
502, 112 C.C.A. 146—Wells Fargo & 
Co. w. Zimmer, Minn., 186 F. 130, 
108 C.C.A, 242—^Big Brushy Coal & 
Coke Co. V. ' Williams, Tenn., 176 
F. 529, 99 C.C.A. 102—American 

Bonding Co. of Baltimore v. Stras- 
hurger, N.Y., 176 P. '348, 99 C.C.A, 
622—^American Smeifing & Refin- 
ing Co. V. Karapa, Colo., 173 F. ‘607, 

9 7 C. C. A. 517—Murhard Bs tat e Co. 
V. Portland ^ & Seattle R. Co., 
Wash., 163 P, 194, 90 C.C.A. 64— 
Alaska-Treadwell Gold Mip. Co. v- 
Cheney, Alaska, 162 F, 593, 89 C.C. 
A. 351—Chicago, M:. & St P. R. Co. 
V. Heil, Minn-, 154 F. 626, 83 C.C.A- 
400—Fidelity & Casualty Co. of N:! 
Y. V. Thompson, Colo., 154 F- 484, 
83 C.C.A. 324, 11. iL.B.A..N.S., 1069, i 
12 Ann.Cas- 1-81—Miller v. Steel e, 
Ohio, 153 F 714, 82 aC.A. 5T2— 
St Louis Southwesterh R. Co. v. 
Wainwright, Ark., 152 F. 624, 82 


C.C.A, 16—^James v. Evans, Pa., 149 
F. 136, 80 C.C.A. 240—United Engi- 
neering & Contr. Co. v. Broadnax, 
N.Y., 136 P. 351, 69 C.C.A, 177, cer¬ 
tiorari denied 25 S.Ct 800, 197 U. 
S. 624, 49 L.Ed, 911—Southern Pac. 
Co. V. Maloney, Neb., 136 F. 171, 69 
C.C.A. 83—Graves v. Sanders, 
Mont, 125 P. 690, 60 C.C.A. 422— 
Walker v. Moser, Neb., 117 F. 230, 
54 C.C.A. 262—Manhattan Oil Co. v. 
Richardson 'Lubricating Co., N.Y., 
113 F. 92'3, 51 C.G.A- 553—Bd, of 
Com'rs of 'Lake County v. Keene 
Pive Cents Sav. Bank, Colo., 108 P. 
505, 47 C.C.A. 464, rehearing de¬ 
nied 110 P. 79, 49 C.C.A. 31, cer¬ 
tiorari dismissed 22 S.Ct. 936, 46 
L.Ed. 1264—Manning v. German 
Ins. Co., lowa, 10 7 F. 52, 46 C.C.A. 
144—Louisville & N. R. Co. v. 
White, C.C.A.Ala., 100 F. 239—Wil- 
lis V. Bd. of Com’rs of Wyandotte 
County, C,C.A.Kan., 86 P. 872— 
Atlas Distilling Co. v. Rheinstrom, 
C.C.A.I11., 86 F. 244—Felton v. 

'Spiro, Tenn., 78 P. 576, 24 C.C.A. 
321—^Alexander v. U. S., Idaho, 57 
P. 828, 6 C.C.A. 602—Zimpelman v. 
Hipwell, Tex., 54 F. 848, 4 C.C.A. 
609—Richmond R. E, Co. v. 
Dick, Va., 52 F 379, 3 C.C.A. ‘149— 
McClellan v. Pyeatt, Ind.T., 50 P. 
686, 1 C.C.A. 613—Atchison T. & S. 
P. R. Co. V. Howard, Colo., 49 F. 
206, 1 C.C.A. 229—Preble v. Bates, 
C.C.Mass., 37 F. 772—Breed v. 
Northern Pac. 'R. Co., C.C.Minn., 
35 F. 642. 

D.C,—Stewart v. Capital Transit Co., 
108 F-2d 1, 70 App.D.C. 34.6, certio¬ 
rari denied 60 S.Ct 515, 309 U.S. 
657, 84 L.Ed. 1006, rehearfng^ de¬ 
nied 60 S.Ct 607, 309 U.S. 696, 84 
L.Ed. 1036. 

4 C.J. p 830 note 45 [e]. 

EvldexLce to support werdlct or 
judgment required for application of 
nile.—Allison v. Standard Air Lines, 
C.C. A. Cal., 65 F2d 668—^American 
Pilm Co. V. Moye, C.C.A.Cal., 267 F. 
419—Chicago, M, & St P. Ry. Co, "v. 
Chamb^lain, €.C.A.Idaho, 25*3 F. 429, 
165 aC-A- 171. 

'^l^ceptloiial dxcnxustaiices’^ 

The action of the trial judge in 
granting or refusing a new trial “is 
not reviewable upon appeal, save in 
the most exceptlonal circumstances.*' 
—Casualty & Surety Co. v. 
Yeatts, aC.A.Va., 122 P.2d 850, 354. 

“dearost case*’ 

“Manifestly, it is only in the clear- 
^sjt case that such a ruling should he 
disturbed, as where the mistake is 
so ohvious that no reasonable basis 
for the action of the court can be 
dlscerned.”—:Qarter Coal Co. v. Nel- 
son, C.d^Va, 91 F.2d 651, 654. 

JfcotioiL to set aside verdict and 
jndgment as contraxy to la^w is noth- 
ing knore than inotion for new trial, 
and where it suggested no specific 
error;r aiid was overruled, is not re- 
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respect to the review of discretionary nilings on 
motions for rehearing,'^^ grant of a new trial 

is more reluctantly interfered with than a denial 
thereof, and a much stronger showing is necessary 
to obtain a reversal where a new trial is granted 
than where it is deniedJ^^ When the trial court, in 
granting or refusing a new trial, rules on a ques- 
tion of law, such ruling is not a matter of discre- 
tion, and the ruling may ^nd should be reviewed;^^ 
and the court's action with respect to an applica- 
tion for a new trial may be reviewed where it fails 
or refuses to exercise its discretion with respect 
thereto, as by refusing to entertain or determine the 


motion or to consider grounds urged,^5 guch failure 
or refusal constituting an abuse of discretion 
but a refusal to entertain a motion or petition for a 
rehearing is not the subject of appeal>7 

The rule that the action of the trial court in 
granting or denying a motion for new trial is not 
reviewable except for abuse of discretion applies 
where the motion is based on misconduct of coun- 
sel'*^ or of jurors;^^ or bias of the jury,S0 although 
plain prejudicial error in the denial of a new trial 
on account of a juror^s disqualification must be con- 
sidered.^^ The rule also applies where the motion is 
based on insufficiency of the evidence to support the 


viewable.—^Procter v. Preferred Ac¬ 
cident Ins. Co. of New York, C.C.A. 
Ky., 51 F.2d 15. 

Holding- as to evidence in opinion 

A holding-, in the opinion denying- 
a motion for a new trial, that there 
was evidence to submit to the jury is 
not reviewable on appeal.—Western 
Union Telegraph Co. v. Kirby, C.C.A. 
Pa., 37 F.2d 480. 

Hedne-tion of damages as condition 
of denial 

The action of trial court sitting in 
New York, in requiring plaintiff to 
stipulate for a reduction of damages 
as condition of denial of motion for 
new trial, can be reviewed by Circuit 
court of appeals, if at all, only when 
there has been a plain abuse of dis¬ 
cretion.—Burris v. American Chicl^ 
Co., C.C.A.N.Y., 120 P.2d 21S, affirm- 
ing, D.C., 33 F.Supp. 104. 

“A motion to restrict the issnes 
fon a new trial] is addressed, in the 
flrst instance, to the sound discretion 
of the court, and a denial of the mo- 
tion ought not lightly to be dis- 
turbed.”—Schuerholz v. Roach, C.C.A. 
Va., 58 F.2d 32, 3S, certiorari denied 
Scheurholz v. Roach, 53 S.CL 78, 2S7 
U.S. 623, 77 CL.Ed. 541. 

Refusal to reconsider 

Refusal, after denial of new trial, 
to reopen matter and reconsider rul¬ 
ing is not ground of exception.—D|un- 
agan v. Appalachian Power Co., C. 
aA.W.Va., 29 F.2d 58. 

42. U.S.—^Wayne United Gas Co. v. 
Owens-Illinois Glass Co., W.Va, 
57 S.Ct. 382, 300 U.S. 1'31, 81 L.Ed. 
557, reversing, C.C.A., 84 P.2d 965, 
certiorari granted 57 S.Ct. 41, 299 
U.S. 528, 81 Ui.Ed. '389—Walgreen 
Drug Stores v. Scruggs Drug 
, Store, C.C.A.N.C., 129 F.2d 789— : 
Chapman v. Pederal Uand Bank of 
'Liouisville, Ky., C-C.A.Ohio, 117 F. 

2d ^21—Storley v. Afmour & Co., - 
C.C.A.N.D., 107 F.2d 499—Zahn v. 
Hudspeth, C.C.A.Katt., 102 F.2d*759, 
certiorari denied 58 S.Ct, 1045, 307 
U.S. 642,, 88 L..Ed; 1622—First 

Trust & ^vings Bank v. lowa- 
Wiscongin Bridge^ Co,, ■Q.C^A.Iowa, 


98 P.2d 416—Clarke v. Chicago, B. 
& Q. R. Co., aC.A.Wyo., 62 F.2d 
440, certiorari denied 54 S.Ct. 49, 
290 U.S. 629, 78 L.Ed. 548, three 
cases—Bailey v. Crump, C.C.A.W. 
Va., 41 F.2d 733—Magnetic Mfg. 
Co. V. Uings Magnetic Separator 
Co., C.C.A.Wis., 37 F.2d 709—Chi¬ 
cago, B. & Q. R. Co. V. Conway, 

C. C.A.MO., 29 F.2d 551—In re Cury, 

D. C.Va., 34 P-Supp- 526—^Escanaba 
Traction Co. v. Burns, Mich., 257 
F. 898, 169 C.C.A. 48-JLiebing v. 
Matthews, Mo., 216 F. 1, 132 C.C. 
A. 245. 

43. U.S.—^Hooper v. Shorr, C.C.A. 111., 
110 P.2d 446. 

44. U.S.—Peterson v. John Hancock 
Mut. Life Ins. Co. of Boston, Mass., 
C.C.A.Iowa, 116 P.2d 148—Glen- 
wood Irr. Co. v. Vallery, Colo., 248 
F. 483, 160 C.C.A. 493. 

Verdict against instmetions and evi¬ 
dence 

(1) Where verdict is directly con- 
trary to the instructions of the court 
and without evidence to support it, a 
motion to set it aside and for a new 
trial is in effect an exception to the 
verdict, which does not call for an 
exercise of discretion, but for a rul¬ 
ing on a question of law, which is 
reviewable.—Stetson v. Stindt, C.C.A. 
Pa., 279 P. 209, reversingi U.C., Stindt 
V. Stetson, 272 F. 770. 

(2) An exception to a denial of a 

motion for new trial, on the grounds 
that the jury misinter.preted and mis- 
applied or disregarded the instruc¬ 
tions, and that the verdict was 
against the evidence and the weight 
of evidence and the, law, was held to 
raise no question of law for the con- 
sideration of the Circuit court of ap¬ 
peals.—Slip Scarf Co. v. Wm. Pi- 
lene’s Sons Co.„ C.C.A.Mass., 289 F 
641. . , ’ , 

45. U.S.—Sulzbacher v. Continental 
Casualty Co„ C.C.A-Mo., 88 F.2d 
122—-Southdrn' Pac. Co. v. Elinge, 
C.C.A-Utah, 65 F.2d 85, certiorari 
denied Klinge v. Southern Pac. Co 
■54 S.Ct. 72, 290 U.S. 657, 78 L.Ed.' 
569—OrBrien, v. Crenemi Accident, 

398, 


Pire & Life Assur. Corporation, 
Limited, of Perth, Scotland, C.C.A 
Neb., 42 P.2d 48—Paine v. St. Paul 
Union Stockyards Co., C.C.A.Minn., 
35 F.2d 624, modifying 28 F.2d 463 
—Dwyer v. U. ‘S., Idaho, 170 P. 160, 
'95 C.C.A. 416—Ogden v. U. S., Pa' 
112 F. 523, 50 C.C.A. 380, distin- 
guished.in Holmgren v. U. S., Cal 
217 U.S. 509, '30 S.Ct. 588, 54 L.Ed! 
861, 19 Ann.Cas. 778—Felton v. 

Spiro, Tenn., 78 P. 576, 24 C.C.A. 
321, following Mattox v. U. S.. 
Kan., 146 U.S. 140, 13 S.Gt 50, 36 
L.Ed. 917. 

46. U.S.—'R. E. Hamilton & Sons Co. 
V. Moss-Jellico Coal Co., C.C.AKy., 
271 F. 237. 

47- U.S.—Wayne United Gas Co. v. 
Owens-Illinois Glass Co., W.Va., 
57 S.Ct. '382, 300 U.S. 131, 81 L.Ed. 
557, reversing, C.C.A., 84 P.2d 965, 
certiorari granted 57 S.Ct. 41, 299 
U.S. 528, 81 L.Ed. 389—Walgreen 
Drug Stores v. Scruggs Drug Store, 
C.C.AN.C., 129 P.2d 789—Fi^st 
Trust & 'Savings Bank v. lowa- 
Wisconsin Bridge Co., C.C.AIowa 
98 P.2d 416. 

48. U.S.—Alaska-Treadwell Gold 
Min. Co. V. Cheney, Alaska, 162 P. 
593. 89 C.C.A 351. 

49. U.S.—Brown v. New York In- 
demnity Co., C.C.A.Mo., 39 F.2d 

—Chicago, B. & Q. R. Co. v. 
Conway, C.C.A.Mo., 29 F.2d 551— 
Pennsylvania R. Co. v. Thomas, C. 
C.AOhio, 2 P.2d 365—Buckeye 
Powder Co. v. E. I. Du Pont de 
Nemours Powder Oo., N.J., 22-3 F. 
881, r39 C.C.A 319, affirmed 39 S. 
Ct. 38, 248 U.S. 55, 63 L.Ed. 123— 
Pocahontas Distilling Co. v. U. S., 
Va., 218 P. 782, 34, C.C.A 566, cer¬ 
tiorari denied.'35 S.Ct. 602, 238 U. 
S. 620, 5*9 L.Ed. 1492. 

50. U.S.—Thompkins v. Missouri, K. 
& T. R. Co., Mo., 211 P. 391, 128 

‘ C.C.A 1, 52 L.R.A,N.S„ 791. 

51- U;S.—^Memphis St. Ry. Go.*' v. 
Illinois Cent. R.; Co., Tenn., 242 F. 
&17. 155 aCA 307. 
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verdict,^^ or is on the ground of newly discovered, 
cvidence and if no abuse of discretion is shown, 
the action of the trial court in granting or refusing 


a new trial, or in setting aside or refusing to set 
aside a verdict, on the ground that the damages are 
inadequate or ex cessi ve will not be reviewed.^^ 


52, U.S.—Travelers Indemnity Co. v. 
Plymouth Box & Panel Co., C.C.A. 
N.C., 99 F.2d 218—Hunt v. Stand¬ 
ard Brands, C.C.A.Ohio, 72 F.2d 
822—Southern Ry. Co. v, Walters, 
C.C.A.MO., 47 P.2d 3, certiorari 
granted 51 S.Ct. 495, 283 U.S. 815, 
75 L.Ed. 1432, and reversed on oth- 
er grounds and remanded to dis- 
trict court 52 S.Ct. 58, 284 U.S. 
190, 76 L.Ed. 239—Cleveland & 

Western Coal Co. v. Main Island 
Creek Coal Co., C.C.A.Ohio, 297 
F. 60, certiorari denied 44 S.Ct. 
634, 265 U.S. 588, 68 L.Ed. 1194— 
Boston & M. R. R. Co. v. Dutille, 
C.C.A.N.H., 289 F. 320—Tellow Cab 
Co. V. Earle, Minn., 275 F. 928, cer¬ 
tiorari denied 42 S.Ct. 317, 258 U. 
S. 624, 66 L.Ed. 797—Great Atlantic 
& Pac. Tea Co. v. Carey, N.Y., 220 
F. 454, 136 C.C.A. 282—Buckeye 

Powder Co. v. E. 1. Du Pont de 
Nemours Powder Co., N.J., 223 F. 
881, 139 C.C.A. 319, affirmed 39 
S.Ct. 38, 248 U.S. 55, 63 L.Ed, 

123—McBride v. Neal, 111., 214 F. 
966, 131 C.C.A. 262—Copper Riv¬ 
er & N. W. R. Co. V. Reeder, Alas- 
ka, 211 F. 280, 127 C.C.A. 648— 
Latchtimacker v. Jacksonville 
Towing & Wrecking Co., C.C.Fla., 
181 F. 276, affirmed 184 P. 987, 106 
C.C.A. 665—Manhattan Oil Co. v. 
Richardson Lubricating Co., N.T., 
113 F. 923, 51 C.C.A. 553—McClain 
V. Provident Sav. & L. Assur. Soc. 
of N. Y., Pa., 110 F. 80, 49 C.C.A. 
31, certiorari denied 22 S.Ct. 938, 
184 U.S. 699, 46 L.Ed. 765—New 
York & T. S. S. Co. v. Anderson, 
N.Y., 50 F. 462, 1 C.C.A. 29. 

“KCere error in the disposition of 
such a motion [for a new trial on the 
grounds both of insufflcient evidence 
and weight of evidence] is not re- 
viewable; only an abuse of the 
court's discretion.”—Cleveland & 
Western Coal Co. v. Main Island 
Creek Coal Co., C.C.A.Ohio, 297 F. 60, 
62, certiorari denied 44 S.Ct. 634, 265 
U.S. 588, 68 L.Ed. 1194. 

53, U.S.—Teche Lines v. Boyette, C. 
C.A.Miss., 111 F.2d 579—Great At¬ 
lantic & Pacific Tea Co. v. Chap- 
man, C.C.A.Ohio, 72 F.2d 112—Roy- 
al Ins. Co. V. Eastham, C.C.A.Ala., 
71 P.2d 385, certiorari denied 55 
S.Ct. 110, 293 U.S. 557, 79 L.Ed. 658 
—Mcintyre v. Texas Co., C.C.A,N. 
Y., 48 P.2d 211—State Bank of New 
York V. Henderson County, Ky., 
C.C.A.Ky., 35 P.2d 859, certiorari 
denied Henderson County, State of 
Kentucky v. State Bank of New 
York, 50 S.Ct. 245, 281 U.S. 728, 74 
L.Ed, 1144, 1145—^Ward v. Mor- 
row, C.C.A-S.D., 15 F.2d 560— 

Wulfsohu V. Russo-A.siatic Bank, 


C.C.A.China, 11 p.2d 715—Salmon 
Falis Mfg. Co. V- Midland Tire & 
Rubber Co., C.C.A.Ohio, 285 F. 214 
—Kaphan v. U. S., C.C.A.Cal., 264 
F. 323—National Bank of Com- 
merce v. U. S., Wash., 224 F. 679, 
140 C.C.A. 219, certiorari denied 
36 S.Ct. 287, 241 U-S. 658, 60 L.Ed. 
1225—Andrews v. U. S., C.C.A.Cal., 
224 F. 418—Mcintyre v. Modern 
Woodmen of America, Mich., 200 F. 
1, 121 C.C.A. 1. 

U.C.—Mandes v. Midgett, 261 P. 1019, 

49 App.D.C. 139. 

54. U.S.—Sinclair Refining Co. v. 
Bennett, C.C.A.Tenn., 123 F.2d 884 
—MarshalTs U. S. Auto Supply v. 
Cashman, C.C.A.Kan., 111 F.2d 140, 
certiorari denied Cashman v. Mar- 
shairs U. S. Auto Supply, 61 S.Ct. 
26, 311 U.S. 667, 86 L.Ed. 428— 
Chapman & Dewey Lumber Co. v. 
Hanks, C.C.A.Tenn., 106 F.2d 482 
—Department of Water and Power 
of City of Los Angeles v. Ander¬ 
son, C-C.A.Nev., 95 P.2d 577, cer¬ 
tiorari denied 59 S.Ct. 67, 305 U.S. 
607, 83 L.Ed. 386—Morton But- 
ler Timber Co. v. U. S., C.C.A. 
Tenn., 91 P.2d 884—Chambers v. 
Skelly Oil Co., C.C.A.Kan., 87 P. 
2d 853—Paf Mfg. Co. v. R. L. Polk 
Co. of Missouri, C.C.A.Mo., 72 F. 
2d 33— W. T. Rawleigh Co. v. 
Shoultz, C.C.A.Pa., 66 F.2d 148— 
Jennings v. Chicago, R. I. & P. Ry. 
Co., D.C.Minn., 43 P.2d 397—Cain 
V. Alpha S. S. Corporation, C.C.A. 
N.Y., 35 P.2d 717, certiorari grant¬ 
ed Alpha S. S. Corporation v. Cain, 

50 S.Ct. 86, 280 U.S. 549, 74 L.Ed. 
607, and affirmed 50 S.Ct. 443, 281 

U. S. 642, 74 L.Bd. 1086—Kos v. 
Baltimore & O. R. Co., C.C.A.Ohio, 
28 F.2d 872—Detroit Taxicab & 
Transfer Co. v. Pratt, C.C.A.Mich., 

2 F.2d 193—Davis v. Olson, C.C.A. 
Minn., 298 P. 921—^Arkansas Short 
Leaf Lumber Co., C.C.A.Ark., 281 
F. 914—Yellow Cab Co. v. Earle, 
C.C.A.Minn., 275 P. 928, certiorari 
denied 42 S.Ct. 317, 258 U.S. 624, 
66 L.Ed. 797—United Verde Exten- 
sion Mining Co. v. Koso, C.C.A. 
Ariz., 273 F. 369—^American R. Exp. 
Co. V. Crabtree, C.C.A.Ky., 271 F. 
287—Hines v. Smith, C.C.A. Ohio, 
270 F. 132, certiorari denied Payne 

V. Smith, 41 S.Ct 448, 255 U.S. 
576, 65 L.Ed. 794—American Film 
Co. V. Moye, C.C.A.Cal., 267 F. 419 
—Foundation Co. v. Henderson, C. 
C.A^La., 264 P. 483—Southei*n R. 
Co. V. White, Tenn., 232 F. 144, 146 
C.C,A. 336—^Black v. Canadian Pac. 
R. Co., D.C.N.Y., 218 P. 239, af¬ 
firmed Canadian Paa R. Oo. v. 
Black, 230 P. 798, 145 C.C.A. 108— 
Chesapeake & O. Co, v. Prpf- 

m 


fitt, Va., 218 F. 23, 134 C.C.A. 37, 
error granted 221 P. 1020, 136 C.C. 
A. 662, and affirmed 36 S.Ct. 620, 
241 U.S. 462, 60 L.Ed. 1102—Copper 
River & N. W. R. Co. v. Reeder, 
Alaska, 211 P. 280, 127 C.C.A. 648 
—Suravitz v. Pristasz, Pa., 201 F. 
335, 119 C.C.A. 573—Illinois Cent 

R, Co. V. Da vies, Minn,, 146 P, 247, 
76 C.C.A- 613—Southern Pac. Co. 
V. Cavin, Cal., 144 P. 348, 75 C.C. 
A. 350—Cook V. Proskey, N.Y., 138 
F. 273, 70 C.C.A. 563—Graves v. 
Sanders, Mont, 125 F. 690, 60 C.C. 
A. 422—^Peirce v. Van Dusen, Ohio, 
78 P. 693, 24 C.C.A. 280, 69 L.R.A. 
705, error dismissed 19 S.Ct. 879, 
43 L.Ed. 1184—St. Louis, I. M. & 

S. R. Co. V. Spencer, Arfc., 71 F. 
93, 18 C.C.A. 114—Northern Pac. 
R. Co. V. Charless, Wash., 51 F. 
562, 2 C.C.A. 380, reversed on oth- 
er grounds 16 S.Ct 848, 162 U.S. 
359, 40 L.Ed. 999—Moming Jour¬ 
nal Ass^n V. Rutherford, N.Y., 51 
P. 513, 2 C.C.A. 354, 16 L.R.A. 803 
—New York & Texas S. S. Co. v. 
Anderson, N.Y., 50 P. 462, 1 C.C. 
A. 529—Latchtimacker v. Jackson¬ 
ville Towing & Wrecking Co., C.C. 
Fla., 181 F. 276, affirmed 184 F. 
987, 106 C.C.A. 665. 

4 C.J. p 836 note 74. 

Rnle limited 

“At least when there is no limit 
fixed by law, or conceded, and when 
the jury has fixed more than nomi- 
nal damages, we cannot review an 
order denying a new trial.”—Miller 
v. Maryland Casualty Co., C.C.A.N. 
Y., 40 P.2d 463, 464, followed in 

Kopfinger v. Atlantic Transport Co. 
of West Virginia, C.C.A.N.Y., 44 F. 
2d 1016, certiorari denied Atlantic 
Transport Co. of West Virginia v. 
Kapfinger, 51 S.Ct 213, 282 U.S. 900, 
75 L.Ed. 793. 

«Damages must be ontrageonsly 
excessive” to warrant interference 
by the reviewing court—Thrush v. 
Fullhart, W.Va., 230 F. 24, 31 , 144 
C.C.A. 322. 

Abiise of discretion h^d not shown 

on ground of excessiveness.—Detroit 
United Ry. v. Craven, C.G.A.Mich., 
13 F.2d 352, certiorari denied 47 S. 
Ct 107, 273 U.S. 713, 71 L.Ed. 854. 

Amonnt nncontroverted. 

Where jury, in violation of instruc- 
tions, found for amount less than 
that which uncontroverted evidence 
showed plaintifC was entitled to re- 
cover, if at all, refusal of motion 
for new trial was such abuse of dis¬ 
cretion that reversal of judgment 
was proper.—Glenwood Irr, Co. v. 
Vallery, Colo., 248 F. 483, 160 C.C. 
A. 493. 
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Proceedings following judgmeni; judicial sede, 
The discretion of the court ordering a judicial sale 
as to whether it shall be confirmed or denied con¬ 
firmatiori, as for iiiadequacy of price, will not be 
interfered with on appeal, in the absence of an 
abuse of discretion and the same is true of the 
courfs exercise of discretion as to the time for sell- 
ing under a foreclosure decree,56 or as to the time 
within which money should be paid under a bid for 
property sold in a creditores suit.^"^ 


The trial court^s exercise of discretion with ref- 
erence to an application to open, vacate, or set aside 
a judgment will not be disturbed on appeal except 
for a ciear abuse of discretion ;’58 'and the same is 
true of the denial of a motion for a nunc pro tunc 
order to amend a judgment.^^ 

Costs and fees, The trial court^s exercise of the 
discretion with which it may be vested as to the 
awarding or taxation of costs,'®® or as to the allow- 
ance of interest^t or of the fees of attorneys,®^ 
receivers,®^ or as to the allowance of the fees or 


55. U.S.—Bovay v. Townsend, C.C.A. 

Ark., 78 F.2d 343—Bethlehem Steel 
Co. V. International Combustion 
Engineering Corp., C.C.A.N.T., 66 
P.2d 409—Gurrin v. Nourse, C.C.A. 
Mo., 6$ P.2d 137—Speers Sand & 
Clay Works v. American Trust Co., 
C.C.A.Md., 52 F.2d 831, certiorari 
denied Speers Sand & Clay Works 
V. American Trust Co. of New 
York, 52 S.Ct. 500, 286 U.S. 548, 
76 L(.Ed. 1284—Century Motor 

Truck Co. V. Noyes, C.C.A.Mass., 
18 P.2d 546—Raleigh & C. R. Co. 
V. Baltimore Nat. Bank, D.C.S.C., 
41 F.Supp. 599—Baltimore Trust 
Co. V. Interocean Oil Co., D.C.Md., 
29 F.Supp. 269—In re Wolke Lead 
Batteries Co., C.C.A.Ky., 294 F. 509 
—Jacobsohn v. Larkey, C.C.A.N.J., 
245 F. 538, L.R.A.1918C 1176—In 
re Shea, Mass., 128 F. 153, 61 C.C.A. 
219, affirming, D.C., 122 F. 742. 

Sejectioxi of bids 

Where the court ordered property 
sold subject to confirmation, reserv- 
ing- the right to reject any and all 
bids for inadequacy of price, the 
court*s exercise of discretion with 
respect to such reserved power will 
seldom be reviewed.—McCUntic-Mar- 
shall Co. V. Scandinavian-American 
Bldg. Co., C.C.A.Wash., 296 F- 601. 

56. U.S.—Daniel v. International 
Agr. Corporation, C.C.A.Ga., 293 F. 
148. 

57. U.S.—Luhrig Collieries Co. v. In¬ 
terstate Coal & Dock Co., C.C.A.N. 

T., 287 F. 711, certiorari denied 
Thosmil Holding Corporation v. In¬ 
terstate Coal & Dock Co., 43 S.Ct. 
700. 262 U.S. 751, 67 DEd. 1215. 

58. U.S.—Western Union Telegraph 
Co, V. Dismang, C.C.A.Okl., 106 F. 
2d 362—In re Rochester Sanitarium 
& Baths Co.. N.Y., 222^ F, 22, 137 
C.C.A. 560, 

Biffereut final resuit not likely 

Tirial court’s refusa! to vacate de- 
cree based on order pro confesso on 
defendant’s cross bili would not be 
disturbed on appeal, where plaintiff 
failed to present meritorious defepse 
to counterclaim. so that it could not 
be saod that different flnal resuit 
would be reached.—Ito en v. Beard- 
sley, C.aA.Colo., 63 P.2d 595. 


59^ U.S-—Mason v. Smith, Ohio, 191 
F. 502, 112 C-C.A. 146. 

60. U.S.—Lackner v. Illinois Bell 
Telephone Co., aC.A.Ill., 111 F.2d 
136, certiorari denied 61 S.Ct. 27, 
311 U.S. 652, 85 L.Ed. 417—H. H. 
Robertson Co, v. Klauer Mfg. Co., 
CC.A.Iowa, 98 P.2d 150, afRrming, 
D.C., 21 F.Supp. 554—Duke Power 
Co. V. Greenwood County, C.C.A. S. 
C., 91 P-2d 665, affirming, D.C., 19 
F.Supp. 932, and certiorari granted 
58 S.Ct. 120, 302 U.S. 675, 82 L.Ed. 
521, affirmed 68 S.Ct. 3G6, 302 U. 
S. 485, 82 DEd. 381—Brislin v. 
Killanna Holding Corporation, C.C. 
A.N.Y., 85 P.2d 667—Duplate Cor¬ 
poration V. Triplex Safety Glass 
Co. of North America, C.C.A.Pa., 
81 F.2d 352, modifying, D.C., Trip¬ 
lex Safety Glass Co. of North 
America v. Duplate Corporation, 10 
F.Supp. 420, certiorari granted 
Duplate Corporation v. Triplex 
Safety Glass Co. of North America, 
56 S.Ct. 668, two cases, 297 U.S. 
702, 80 L.Ed. 990, and modifted on 
other grounds 56 S.Ct. 792, 298 

U. S. 448, 80 L.Ed. 1274—Associated 
Almond Growers of Paso Robles v. 
Wymond, C.C.A.Cal., 69 F.2d 912, 
914, citing Corpus Juris —Preund 

V. Johnson, C.C.A.I1L, 46 F.2d 272, 
certiorari denied 51 S.Ct. 495, 283 
U.S. 849, 75 L.Ed. 1457—Andersen, 
Meyer & Co. v. Fur & Wool Trad- 
ing Co., C.C.A,China, 14 P.2d 586, 
certiorari denied 47 S.Ct. 337, 273 
U.S. 740, 71 L.Ed, 868—Pidelity & 
Deposit Co. of Maryland v. City of 
Clebume, C.C.A.Tex., 296 F. 643, 
certiorari denied 45 S.Ct. 122, 266 
U.S. 622, 69 L.Ed. 573, and aflarmed 
46 S.Ct. 99, 269 U.S. 534, 70 L.Ed. 
398—^Weiland v. Pioneer Irr. Co., 
Colo., 238 F. 519, 151 C.C.A. 455, 
affirmed 42 S.Ct, 568, 259 U.S. 498,, 
66 D.Ed. 1027. 

rindiug of reasonableuess wlthout 
fouudatiou 

Gosts canhot be attacked As exces- 
sive unless it is made to app^af that 
lower courfs finding that they were 
reasonable was withouf any foun- 
dation in fact.—CroWe v. Peaslee- 
Gaulbert Co., C.C.AvMass., 37 F.2d 
216;. 

61. U.S,—Seaboard Surety C6. v. 


Spear, C.C.A.Mich., 119 F.2d 849— 
Robertson v. Miller, C.C.A.N.Y., 
286 F. 503, affirmed Miller v. Rob¬ 
ertson, 45 S.Ct. 72, 266 U.S. 243, 

I 69 L.Ed. 265—Pennsylvania’ Steel 
Co. V. New York City Ry. Co., 193 
F. 778, 117 C.C.A. 560. 

02 . U.S.—Mercantile-Commerce Bank 
& Trust Co. V. Southeast Arkan- 
sas Levee Dist., C.C.A.Ark., 106 F. 
2d 966—Connecticut Importing Co. 
V. Prankfort Distilleries, C.C.A 
Conn., 101 F.2d 79—Trustee’s Sys¬ 
tem Co. of Pennsylvania v. Simon, 
C.C.A.Pa., 85 P.2d 3S9—William H. 
Rankin Co, v. Associated Bili Post- 
ers of U. S. and Canada, C.C.A.N. 
Y., 42 P.2d 152, certiorari denied 
Associated Bili Posters of U. S. 
and Canada v. Wm. H. Rankin Co., 
51 S.Ct. 37, 282 U.S. 864, 75 L.Ed. 
765—S. E, Hendricks Co. v. Thom- 
as Pub. Co., N.Y., 242 F. 37, 154 
C.C.A. 629—Central Trust Co. of 
iTew York v. U. S. Light & Heat- 
ing Co., N.Y., 233 F. 420, 147 C,CA. 
356—Central Trust Co. v. Ingersoll, 
Tenn., 87 F. 427, 31 C.C.A. 41. 
Attomey for reoeiver 

U. S.—Kaufman v. U. S., C.C.A.Del., 
102 F.2d 368—Shotkin v. Beidler, 
C.C.A.Pa., 70 F.2d 398—Drilling & 
Exploration Corporation v. Web¬ 
ster, C.C.A.Cal., 69 F.2d 416—Smith 

V. Morris, C.C.A.Del., 69 F.2d 3. 
Amouut allowed guardiau ad litem 

for legal Services being largely dis- 
cretionary, allowance is reversed 
only for abuse of discretion.—Franz; 

V. Buder, C.C.A.Mo., 38 F.2d 605. 
Against whom fees charged 

In suit to set aside corporation’s 
deed of assignment to controlling 
stockholder, and to determine validi- 
ty of bonds, discretion of trial court 
in allowing fees to plai)ntiff's solici- 
tor against the copripany instead of 
such stockholder was held not re- 
viewable.—Williamson v. Collins, 
OMo, 243 F. 835, 156 C.C.A. 347. 

63. tJ.S.—Kaufman v. U. C.C-A. 
Del.; 102 F.2d 3’68—Shotkin v. Beid¬ 
ler, C.C.A.Pa., 70 F.2d 398—DrilUng 
& Explorati 9 n Corporation v. Web- 
rter, C.C.A.Cal., 69, F.2d 416— 
Efames r. H. B. Cmflin Co., N.Y., 
231 F. 693, l46 d.C.A. 579—Braman 
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compensation of masters,^^ or atKiitors,®^ or of com- 
pensation or expenses to a protective committee of 
stockholders,®® will not be interfered with on ap- 
peal unless an abuse of discretion is clearly shown; 
but the allowance of fees in a manifestly insuffi- 
cient or excessive amount indicates, or constitutes» 
an abuse of discretion, and is reviewable.®^ Where 
the entire decree and the proceedings of the lower 
court are before the appellate court, the latter will 
consider whether the discretion as to costs was 
properly exercised;®^ and the appellate court will 
not apply the rule as to discretion, but will reverse, 
where its conclusions as to proper fees, based on 
substantially the same information as that of the 
trial court, are greatly at variance with the conclu¬ 
sions of that court.^^ 

g. Qnestions of Fact, Verdicts, and Findings 

(1) In general 


(2) Verdicts 

(3) Findings of court 

(4) Findings of referee, master, or like 

officer 

(5) Dismissal, nonsuit, or direction of 

verdict 

(1) In General 

As a general rule, the Circuit court of appeais will 
not review questions of fact determined below except 
for the purpose of ascertaining the existence of any 
evidence to support the determination. 

As a general rule, questions of fact are to be 
tried and determined in the court of original juris- 
diction, and not in the circuit court of appeais which 
normally exercises strictly the functions of a court 
of review for the correction of errors of law.*^^ 
However, as may be seen infra subdivision (3) of 


V. Farmers’ Loan & Trust Co., 
Kan., 114 P. 18. 51 C.C.A. 644— 
Northern Alabama R. Co. v. Hop- 
kins. Ala., 87 F. 505, 31 C.C.A. 94. 

64. U.S.—Shotkin v. Beidler, C.C-A. 
Pa., 70 P.2d 398—Pennsylvania Co. 
for Insurances on Lives and Grant- 
ing Annuities v. Philadelphia In- 
quirer Co., C.C.A.Pa., 25 F.2d 701. 

65. U.S.—Industrial Bankers Secur- 
ities Corporation v. Higgins, C.C.A. 
N.Y., 104 F.2d 177. 

66. U.S.—Palmer v.'Watson, C.C.A. 
N.T., 122 P.2d 598—Trustee’s Sys¬ 
tem Co. of Pennsylvania v. Simon, 
C.C.A.Pa., 85 P.2d 389. 

67. U.S.—Mercantile-Commerce Bank 
& Trust Co. V. Southeast Arkansas 
Levee Dist., C.C.A.Ark., 106 P.2d 
966—Universal Oil Products Co. v. 
Hali, C.C.A.MO., 76 F.2d 258, certio¬ 
rari denied Hali v. Universal Oil 
Products Co., 56 S.Ct. 143, 296 U.S. 
621, 80 L.Ed. 441, rehearing denied 
56 S.Ct. 169, 296 U.S. 663, 80 L.Ed. 
472—Business Men"s Asstir. Co. of 
America v. Campbell, C.C.A.Neb., 
18 P.2d 223—Tracy V. Spitzer-Ror- 
ick Trust & Savings Bank, C.C.A. 
Ark., 12 F.2d 755, followed in 12 F. 
2d 758—City of New Orleans v. 
Malone, C.C.A.La., 12 F.2d 17. 

“Vicarious g-enerosity” 

It is the duty of the appellate 
court to protect trust estates from 
*Vicarious geherosity’* in the mat- 
ter of attomey and receivership fees. 
“—Blackhurst v. Johnson, C.C.A.Mo., 
72 F.2d 644, 648—Federal Oil Market- 
ing Corporation v. Cravens, C.C.A. 
Ark., 46 !p.2d 938, 940. 

68 . U.S.—Duk§ Power Co. y. Green- 
Woqd’ County, C.C.A.S.C., 91 P.2d 
665, afflrming; D.C., 19 F.Supp. 932 
aivJ certiprari granted 58 S.Ct ;t20„ 
302 U.S. 675, 82 L.Ed. 521; afflrmed 

36 C.J.S.-26 


58 S.Ct. 306, 302 U.S. 485, 82 L. 
Ed. 381. 

6&. U.S.—^Walton N. Moore Dry 
Goods Co. V. Lieurance, C.C.A.Cal., 
38 P.2d 186. 

70. U.S.—Ana Maria Sugar Co. v. 
Quinones, Puerto Rico, 41 S.Ct. 
110, 254 U.S. 245, 65 L.Ed. 246, af- 
fifming 251 P. 499, 163 C.C.A. 493, 
certiorari granted 39 S.Ct. 11, 248 

U. S. 555, 63 L.Ed. 419—Cox v. 

Pabst Brewing Co., C.C.A.Kan., 128 
P.2d 468—U. S. V. Cherry River 
Boom & Lumher Co., C.C.A.W.Va., 
118 F.2d 562, affirming, D.C., Cher¬ 
ry River Boom & Lumber Co. 

V. U. S., 37 F.Supp. 887—Mutual 

Life Ins. Co. of New York v. Tor- 
mohlen, C.C.A.Ind., 118 F.2d 163— 
Campana Corporation v. Harrison, 
C.C.A.I11., 114 F.2d 400—Detroit 

City Gas Co. V. Syme, C.C.A.Mich., 
109 F.2d 366—^Katila v. Baltimore 
& O. R. Co., C.C.A.Ohio, 104 F.2d 
842—Harris v. Biszkowicz, C.C.A. 
Mo., 100 F.2d 854—Mutual Benefit 
Health & Accident Ass’n v. Bow- 
man, C.C.A.Neb., 99 F.2d 856, con- 
forming to mandate 58 S.Ct. 1056, 

‘ 304 U.S. 549, 82 L.Ed, 1521, vacat- 
ing, C.C.A., 96 F.2d 7, certiorari 
denied 59 S.Ct 485, 306 U.S. 637, 

83 L.Ed. 1038—Arkansas Puel Oil 
Co. V. City of Blackwell, C.C.A.Okl., 
87 P.2d 60—Bengoechea Macias v. 
De La Torre • & Ramirez, C.C.A. 
Puerto Rico, 84 F.2d 894—U. S. v. 
Boston & M. R- R., C.C.A.Mass., 

84 F-2d 365—Barbour v. George, C. 
C.A.Ill., 84 F.2d 281, certiorari de¬ 
nied 57 S.Ct 43, 299 U.S. 579, 81 L. 
Ed.' 426—Central Cfembalache v. 
Martiriez, e.C.A.Puerto Rico, 82 P. 
2d 37—^Union Bleaeheiy v. U. S., 
e.C.A.S.C:, 79 F.2d'549, 10-2 A.L.R. 
204—^Valiente & Cd. ’V. Succession 
‘of Fuentes, ‘ C.O;A.Fuerto Rico, 

■' - 76 ^.2d*78 —dlivk Fernandd», C. 


C.A.Puerto Rico, 68 F.2d 338— 
Green Const. Co. v. Chicago, R. L 
& P. Ry. Co., aC.A.OkL, 65 F.2d 
852—Porto Rico Ry., Light & Pow¬ 
er Co. V. Miranda, C.C.A.Puerto- 
Rico, 62 F.2d 479, certiorari denied 
Porto Rico Ry. Light & Power Co. 
V. Miranda, 53 S.Ct. 593, 289 U.S- 
731, 77 L.Ed. 1480—McPherson v- 
Cernent Gun Co,, C.C.A.Okl., 59 F. 
2d 889—Perry v. Wiggins, C.C.A- 
Mo., 57 F.2d 622, certiorari denied 
53 S.Ct. 12, 287 U.S. 609, 77 L.Ed. 
529—Long V. Rike, C.C.A.II1., 50 F. 
2d 124, certiorari denied 52 S.Ct. 
35, 284 U.S. 657, 76 L-Ed. 557,. 81 
A.L.R. 521—White v. U. S., C.C.A. 
Okl., 48 P.2d 178—Ramu v. Succes- 
sion of Verges, C.C.A.Puerto Rico, 
42 F.2d 976—Gerardino v. People of 
Porto Rico, C.C.A. Puerto Rico, 29 
P.2d 517—Nave-McCord Mercantile 
Co. V. Ranney, C.C.A-Mo., 29 F.2d 
383—Grissom v. Stemberger, C.C. 
A.N.C., 10 F.2d 764. 

4 C.J. p 843 note 65. 

Concurriug decisions 'b^ow 

Only plain error will warrant over- 
turning concurring decisions of sev- 
eral lower courts on mere question 
of fact—De Garcia v. Pigueroa & 
Gautier, C.C.A.Puerto Rico, 102 F.2d 
148—^Boeimian v. Marrero, C.C.A. 
Puerto Rico, 27 P.2d 321—Martinez 
V. Plumey, C.C«A..Puerto Rico, 20 P. 
2d S26—Serralles v. Sucesion of Ser- 
ralles, C.C.A.Puerto Rico, 16 F.2d 841 
—A. Hartman & Co. v. Sanchez, C.C. 
A. Puerto Rico, 12 F.2d 649. 

Amonut of recovery rests largely 
in discrption of trier of facts and 
appellate cpurt will not interfere 
therewith except in ciear case of er- 
mr or iujustioe.—Aladdin Mfg. Co. 
V. Mantle LamP Co. of America^ C. 
C.A.I11., 116 F.2d 708. 
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this section, the appellate court may, in some cases, 
review the fact findings of the trial court in a case 
tried without a jury, although it will, as a rui e, 
abide by such findings. 

In accordance with the general rule just stated, 
the probative force of evidence is ordinarily for the 
consideration of the triers of fact in the court be- 


low, and the appellate court cannot or will not con- 
sider or pass on the credibility of witnesses,'?! or 
the weight of the evidence,except to the extent 
of ascertaining the existence of any evidence to 
support the ultimate facts found.^s So, where there 
is any admissible or competent substantial evidence 
on the whole record,'^^ or reasonable inference 


Aetion at law or in eetnity 

(1) Generaliy, Circuit court of ap~ 
peals may determine an issue of 
fact in an equity case, but cannot do 
■so in a law case tried by a jury 
where there is sufficient evidence to 
•sustain verdict or judgment.—^Kapio- 
lani Maternity and Gynecological 
Hospital V. Wodehouse, C.C.A-Hawaii, 
70 F.2d 793. 

(2) Where the Circuit court of ap- 
peals is given a reviewing- jurisdic- 
tion, it extends to ali fact questions 
such as exist in appeals from equity 
decrees except where that right is 
denied by statute.—National Labor 
Relations Board v. Acme-Evans Co., 
C.C.A., 130 F.2d 477. 

Where new trial on fact issnes was 
xe^nired, Circuit court of appeals 
would not, under circumstances, pass 
on sufficiency of facts pleaded to sus¬ 
tain judgment.—Indemnity Ins. Co. 
of North America v. Levering, C.G.A. 
Cal., 59 F.2d 719. 

71. U.S.—De Nicolo v. Palmer, C.C. 
A.N.T., 125 F.2d 126. affirming-, D. 
C., 38 F.Supp. 874—Copp v. Van 
Hise, C.C.A.Mont., 119 F.2d 691 
—Anzano v. Metropolitan Life Ins. 
Co. of New York, C.C.A.N.J., 118 F. 
2d 430, affirming, D.C., 32 F.Supp. 
417—Kuper v. Betzer, C.C.A.S.D., 
115 F.2d 842—Aetna Life Ins. Co. 
V. McAdoo, C.C.A.Ark., 115 F.2d 369 
—Storley v. Armour & Co., C.C.A. 
N.D., 107 F.2d 499—Egran Chevro¬ 
let Co. V. Bruner, C.C.AMinn., 102 
F.2d 373, 122 A.L.R, 987—^American 
Optometric Ass'n v. Ritholz, C.C.A. 
111., 101 P.2d 883, certiorari denied 
Ritholz V. American Optometric 
Ass'n, 59 S.Ct. 1047, 307 U.S. 647, 
83 L.Ed. 1527, rehearing denied 60 
S.Ct. 70, 308 U.S. 634, 84 L.Ed. 527 
—Bonk V. Welch, C.C.A.Wis., 78 F. 
2d 478—Larsen v. Portland Cali- 
fornia S. S. Co., C.C.A.Cal., 66 F.2d 
326—Harold Lloyd Corporation v. 
Witwer, C.C.A.Cal., 65 F.2d 1, re- 
versing’, D.C., Witwer v. Harold 
Lloyd Corporation, 46 F.2d 792, 
certiorari dismissed 54 S.Ct. 94, 78 
L.Ed. 1507—U. S. V. Scott, C.C.A. 
Tenn., 50 F.2d 773—Moore v. Ford 
Motor Co., C.C.A.N.T,, 43 F.2d 685, 
affirming, D.C., 28 F.2d 529—R. E. 
Hamilton & Sons Co. v. Moss-Jelli- 
co Coal Co., C.C.A.Ky., 271 P. 237— 
Carolina C. & O. Ry. Co. v. Stroup, 
Tenn., 239 P. 75, 152 C.C.A. 125, er¬ 
ror dismissed 37 S.Ct. 743, 244 U. 
S. 649, 61 L.Ed. 1371. 

-4 C.J. p 848 note 35. 


Brule applied 

(1) Where the testimony of the 
witnesses was conflicting^.—^Falstaff 
Brewing' Corporation v. Thompson, 
C.C.A.Neb., 101 P.2d 301, certiorari 
denied 59 S.Ct. 834, 307 U.S. 631, 83 
L.Ed. 1514. 

(2) Where the testimony of a wit- 
ness contains contradictory or in- 
consistent statements, or differs from 
statements made by him prior to the 
trial.—Bowen v. Cote, C.C.A.N.H., 69 
P.2d 136, affirminff, D.C., Bowen v. 
Soucy, 2 P.Supp. 481—U. S. v. Tyra- 
kowski, C.C.A.IA., 50 F.2d 766. 
Opinioxibftestimony 

(1) The credibility of expert and 
nonexpert witnesses g-iving- opinion 
testimony is generaliy considered to 
be for the fact-finding body and not 
for the reviewing court.—London 
Guarantee & Accident Co. v. Woelfle, 
C.C.A.Mo., 83 F.2d 325—U. S. v. Todd, 
C.C.A.Or., 70 F.2d 540. 

(2) However, the appellate court is 
not bound by the expert evidence in 
a case below as to the reasonable- 
ness of attorney*s fees.—Pederal Oil 
Marketing Corporation v. Cravens, C. 
C.A.Ark., 46 F.2d 938. 

Silextee or evasiveoiess 

It has been held that the appel¬ 
late court has the same right to 
draw conclusions from the silence or 
evasiveness of witness as has the 
trial court.—^U. S. v. Mammoth Oil 
Co., C.C.A.Wyo., 14 F.2d 705, re- 
versing, D.C., 5 F.2d 330, and cer¬ 
tiorari granted Mammoth Oil Co. v. 
U. S., 47 S.Ct. 332, 273 U.S. 686, 71 
L.Ed. 840, affirmed 48 S.Ct. 1, 275 
U.S. 13, 72 L.Ed. 137. 

72. U.S.—Springraann v. Gary State 
Bank, C.C.A.Ind., 124 F.2d 678— 
Grand Trunk Western R. Co. v. H. 
W. Nelson Co., C.C.A.Mich., 116 P. 
2d 823, rehearing denied 118 F.2d 
252—Obartuch v. Securi ty Mut. 
Life Ins. Co., C.C.A.I11., 114 F.2d 
873, certiorari denied 61 S.Ct. 730, 
312 U.S. 696, 85 L.Ed. 1131, re¬ 
hearing denied 61 S.Ct. 824, 312 U. 
S. 716, 85 L.Ed. 1146—Lang v. U. 
S. Reduction Co., C.C.A.Ind., 110 P. 
2d 441—MeCann v- New york Stock 
Exchange, C.C.A.N.Y., 107 F.2d 908, 
certiorari denied 60 S.Ct. 807, 309 
U.S. 684, 84 L.Ed. 1027, rehearing 
denied 60 S.Ct. 974, 310 U.S. 666, 
84 KEd. 1420—^Angio California 
Nat. Bank of San Prancisco v. La- 
zard, C.C.A.Cal., 106 P.2d 693, cer¬ 
tiorari denied 60 S.Ct, 379, 308 U.S. 
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624, 83 L.Ed. 521—De Garcia v. 
Figueroa & Gautier, C.C.APuerto 
Rico, 102 F.2d 148—Interstate 
Transit Lines v. Crane, C.C.A.Colo., 
100 P.2d 857—Hartford Pire Ins. 
Co. V. Wolf Bldg. Co., C.C.A.Ind., 92 
P.2d 776—Elzig v. Gudwangen, C. 
C.A.Minn., 91 F.2d 434—U. S. v. 
Union Trust Co. of Indianapolis, C. 
C.A.Ind., 90 F.2d 702—MeCoy v. 
Universal Carloading & Distribut- 
ing Co., C.C.A.Ohio, 82 P.2d 342— 
Bonk V. Welch, C.C.A.Wis., 78 F.2d 
478—U. S. V. Scott, C.C.A.Tenn., 50 
F.2d 773—Simpson-Pell Oil Co. v. 
Pierce Petroleum Corporation, C. 
C.A.Okl., 32 F.2d 576—Gajda v. 
Reick-McJunkin Dairy Co., C.C.A. 
Ohio, 18 F.2d 279—Federal Life 
Ins. Co. V. Rascoe, C.C.A.Tenn., 12 
F.2d 693, certiorari denied 47 S.Ct. 
112, 273 U.S. 722, 71 L.Ed. 859— 
Buffalo Union Furnace Co. v. U. 
S. Shipping Board Emergency 
Pleet Corporation, C.C.A.N.Y., 291 
F. 23, error dismissed 45 S.Ct. 610, 
268 U.S. 707, 69 L.Ed. 1168, and 
affirming, D.C., 280 F. 751, re¬ 
hearing denied 283 P. 673—Slip 
Scarf Co. v. Wm. Filene's Sons Co., 
C.C.A.Mass., 289 P. 641—Payne v. 
Haubert, C.C.A.Ohio, 277 P. 646. 

4 C.J. p 844 note 66. 
mferences 

It is the province of trial court to 
determine the weight of the evi¬ 
dence and to draw such inferences as 
the direct evidence and the circum¬ 
stances reasonably warrant.—^Ameri¬ 
can Ins. Co. V. Scheufler, C.C.A.M 0 ., 
129 P.2d 143, affirming, D.C., Ameri¬ 
can Ins. Co. V. Lucas, 38 P.Supp. 896, 
moUon denied 38 P.Supp. 926, appeal 
dismissed 62 S.Ct. 107, 314 U.S. 575, 
86 L.Ed. 466—Gary Theatre Co. v. 
Columbia Pictures Corporation, C.C. 
A.IIL, 120 F.2d 891. 

73. U-S.—McVeigh v. McGurren, C. 

C.A.I11., 117 F.2d 672, certiorari de¬ 
nied 61 S.Ct. 960, 313 U.S. 573, 85 
L.Ed. 1531—Poote Bros. Gear & 
Machine Corporation v. National 
Labor Relations Board, C.C.A., 114 
P.2d 6j.l, reversed on other grounds 
61 S.Ct. 318, 311 U.S. 620, 85 L.Ed. 
394—U. S. V. Union Tnist Co. of 
Indianapolis, C.C.A.Ind., 90 P.2^ 

702—Valiente & Co. v. Succession 
of Puentes, C.C.A.Puerto Rico, 76 
P.2d 78. 

74. U.S.—^Hanover Fire Ins, Co» v. 
Isabel, C.aA.Okl., 129 F.2d 111 
—Smails v. 0'Malley, C.C.AuNeb., 
127 P.2d 410—Grand Tnink West- 
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therefrom,'^^ to support the fact determined in the 
lower court, the fact so determined will not be dis- 
turbed on appeal.*^® Also questions of fact deter¬ 
mined below will not be disturbed on appeal where 
the evidence is conflicting,'^'^ or where different 
minds might arrive at opposite conclusions on a 
consideration of the evidenceJ^ 

On the other hand, the facts disclosed by the 
record may be considered and reviewed by the ap¬ 
pellate court when the action of the lower court 
based thereon appears to be ciearly erroneous,*^^ as 
where it is not sustained by sufficient evidence.^^ 
It has also been held that the reviewing court is 
not bound by facts determined in the lower court 
based on uncontradicted evidence.^l 


The trial court’s determination of preliminary 
fact questions on which the competency of witnesses 
or admissibility of evidence depends is generally 
final,^2 unless there is no evidence to support it.^^ 

Questions of fact on nwtions or other special pro- 
ceedings. When the determination of questions as 
to motions or other special proceedings depends on 
facts laid before the trial court, its decision is ordi- 
narily governed by the same rules relating to find- 
ings of fact generally as are discussed above, and 
the appellate court will not ordinarily interfere 
with such determination.^'^ So the circuit court of 
appeals will not as a rule review the action of the 
trial court in granting or denying a motion for a 
new trial for error of fact.^S 


ern R. Co. v. H. W. Nelson 
Co., C.C.A.Mich., 116 F.2d 823, re- 
hearing denied 118 F.2d 252—Reyes 
V. L*a Capital De Puerto Rico, C.C. 
A. Puerto Rico, 106 P.2d 199—Title 
Guaranty & Surety Co. v. State of 
Missouri ex rei. and to XJse of 
Stormfeltz, C.C.A.Mo., 105 F.2d 496 
—Gould Securities Co, v. U. S., C. 
C.A.N.T., 96 F.2d 780—Missouri 

Pac. Transp. Co. v. Bennett, C.C.A. 
Neb., 95 F.2d 177—Gobie v. U. S., 
C.C.A.Ind., 94 F.2d 275—George A. 
Fuller Co. v. Brown, C.C.A.N.C., 15 
P,2d 672—U. S. Fidelity & Guaran¬ 
ty Co. V. Vicars, C.C.A.Hawaii, 10 
P.2d 474. 

75 . U.S.—Lincoln Petroleum Co. v. 
New York Life Ins. Co., C.C.A.Ill., 
115 F.2d 73—Continental Petroleum 
Co. V. U. S., C.C.A.Okl., 87 F.2d 91, 
certiorari denied 57 S.Ct 670, 300 

U. S. 679, 81 L.Ed. 883—U. S. v. 
0’Brien, C.C.A. Va., 51 P.2d 37— 
Limbach v. Yellow Cab Co., C.C.A. 
111., 45 F.2d 386—Mutual Life Ins. 
Co. of New York v. Gregg, C.C.A. 
Ohio, 32 F.2d 567—^Andujar v. 
Hani, C.C.A.N.Y., 277 F. 62—Hines 
r. Smith, C.C.A.Ill., 276 F. 766— 
King V. Weiss & Lesh Mfg. Co., C. 
C.A.Tenn., 266 F. 257. 

2 C.J. p 97i note 78. 

76. U.S.—Sabine Towing Co. v. 

Brehnan, C.C.A.Tex., 85 P.2d 478, 
certiorari denied in part Brennan 

V. Sabine Towing Co., 57 S.Ct. 

191, 299 U.S. 599, 81 L.Ed. 441, re- 
hearing denied 57 S.Ct. 234, 299 
U.S. 624, 81 L.Ed. 459—Van 

B^eck V. Sabine Towing Co., C. 
C.A.Tex., 85 F,2d 478, certiorari 
granted in part 57 S.Ct. 191, 299 
U.S. 535^ 8l L.Ed. 394, reyerised on 
other grounds 57 S.Ct. 452, 300 
U.S. 342, 81 L.Ed, ^85-Thomas E. 
Basham Co. v. Lucas, C.C.A.Ky., 
30 F.2d 97, affirming, D.C., 21 F.2d 
550—McHale v. HudI, C.C.A.Ill., 16 
P.2d 781—George A. Fuller Co. v. 
Brown, C.C.A.N.C., 15 F.2d 672. 

77 . U.S.—Seber v. Thomas, C.C.A. j 
OkL, 108 F.2d 856—Storley v. Ar-1 


mour & Co., C.C.A.N.D., 107 F.2d 
499—Cherry-Burrell Co. v. Thatch- 
er, C.C.A.Mont., 107 F.2d 65—Anglo 
California Nat. Bank of San Fran- 
cisco V. Lazard, C.C.A.Cal., 106 P. 
2d 693, certiorari denied 60 S.Ct. 
379, 308 U.S. 624, 83 L.Ed. 521—De 
Garcia v. Figueroa & Gautier, C.C. 
A. Puerto Rico, 102 P.2d 148—The 
Black Gull, C.C.A.N.Y., 82 F.2d 758, 
modifying, D.C., Peterson v. United 
New York Sandy Hook Pilots 
Ass’n, 11 F.Supp. 411, certiorari de¬ 
nied American Diamond Lines v. 
Peterson, 56 S.Ct. 954, 298 U.S. 684, 
80 L.Ed. 1404 and Black Gull 
American Diamond Lines v. Peter¬ 
son, 56 S.Ct. 954, 298 U.S. 684, 80 
L.Ed. 1404—^Waid v. Chesapeake & 
O. Ry. Co., C.C.A.W.Va., 14 F.2d 
90—Pacific American Pisheries v. 
Hoof, C.C,A.Wash., 291 F. 306, af¬ 
firming, D.C., Hoof V. Pacific Amer¬ 
ican Fisheries, 284 F. 174, and cer¬ 
tiorari denied Pacific American 
Fisheries v. Hoof, 44 S.Ct. 38, 263 
U.S. 712, 68 L.Ed. 520. 
“Contradictions and conflicts of 
evidence are for trier of facts, 
whether it be court or jury, and 
where the evidence and inferences 
fairly deducible from it are such that 
reasonable minds may honestly draw 
different conclusions from them . . . 
the Question is not one of law but 
of fact to be determined by the trier 
of the facts.”—National Mut. Casual- 
ty Co, of Tulsa, OkL, v. Eisenhower, 
C.C.A.Kan., 116 F.2d 891. 

78. U.S.—Helvering v. Johnson, C. 
C.A., 164 F.2d 140, certiorari grant¬ 
ed 60 S.Ct. 114, 308 U.S. 536, 84 L. 
Ed. 452, affirmed 60 S.Ct. 293, 308 

U. S. 523, 84 L.Ed. 443, motion 

granted 60 S.Ct. 584—^U. S. v. 
Gamble-Skogmo, C.C.A.]^nn., 91 P. 
2d 372, 

78b U.S.^—^Kishan Singh' Cair, C. 

C.A.Cal., 88 P.2d 672. 

80. U.S.—^^tna Life Ins. Co. v. Kep- 
Ter, C.C.A.Neb., 116 F.2d 1—Lapp 

V. Pennsylvania R. Co., C.C.A.N.J., 

51 F.2d 477. ; 


81 . U.S.—In re Danville Hotel Co., 

C. C.A.I1L, 38 F.2d 10, affirming in 
part and reversing in part, D.C., 
33 F.2d 162. 

FindiXLg based on inferences from 
nncontroverted facts has not the 
weight in an appellate court of a 
finding of fact.—Bianchi v. Vere, C. 
C.A.Puerto Rico, 17 F.2d 22, certio¬ 
rari denied Vere v. Bianchi, 47 S.Ct. 
765, 274 U.S. 752, 71 L.Ed. 1333. 

82 . U.S.—Ramming Real Estate Co. 
V- U. S., C.C.A.Mo., 122 P.2d 892— 
Meaney v. U. S., C.C.A.N.Y., 112 F. 
2d 538, 130 A.L.R. 973—Morton But- 
ler Timber Co. v. U. S., C.C.A.Tenn., 
91 P.2d 884—Lang Co. v. Fort, C.C. 
A.N.J., 76 P.2d 27—Citizens Bank & 
Trust Co. of Middlesboro, Ky., v. 
Allen, C.C.A.Va., 43 P.2d 549. 

83. U.S.—^.<Etna Life Ins. Co. v. 
Kern-Bauer, C.C.A.Okl., 62 P.2d 
477. 

84 . U.S.—Federal Trade Commission 
V. Thomsen-King & Co., C.C.A.Ill., 
109 F.2d 516—Dant & Russell v. J. 

D. Halstead Lumber Co., C.C.A. 
CaL, 103 F.2d 306—Coates v. Dres- 
ner, C.C.A.Pa., 34 F.2d 264—Fran- 
ces Inv. Co. v. Thomason, C.C.A. 
CaL, 11 F.2d 229. 

4 C.J. p 846 notes 95, 4. 

85 . U.S.—U. S. V. Socony-Vacuum 
Oil Co., Wis., 60 S.Ct. 811, 310 U. 
S. 150, 84 L.Ed. 1129, reversing, 
C.C.A., 105 P.2d 809, reversing, D. 
C., U. S, v. Standard Oil Co. (In- 
diana), 23 F.Supp. 937, motion de¬ 
nied 24 F.Supp. 575, certiorari 
granted U. S. v. Socony-Vacuum 
Oil Co., 60 S.Ct. 124, 308 U.S. 540, 
84 L.Ed. 455, rehearing denied 60 
S.Ct 1091, 310 U.S. 658, 84 L.Ed. 
1421, and U. S. v. Socony-Vacuum 
Oil Co., 60 S.Ct 1091, 310 UwS. 658, 
84 L.Ed. 1421—State of Minnesota 
V. U. S., C.C.A.Minn., 125 P.2d 636, 
affirming, D.C., U. S. v. 4,450.72 
Acres of Land, Clearwater County, 
State of Minnesdta; 27 F.Supp. 167 
—Oklahorria Natural Gas Co. v. 

C.e.A.OkL, 121 P.2d 683— 
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(2) Verdicts 

OrdinarUy the verdfct or findings of a jury will 
be taken as conclusive and will not be reviewed fn the 
Circuit court of appeais uniess it is clearly erroneous 
or without evidentiai support. 


Ordinarily the verdict or findings of a jury will 
be taken as conclusive and will not be reviewed in 
the Circuit court of appeais,86 where the case was 
properly submitted to the jury without error as to 
rulings or instructions,87 where there is sufficientes 


Barnes v. South Carolina Public 
Service Authority, C.C.A.S.C., 120 
F.2d 439—Sil ver v. New York I^ife 
Ins. Co., ac.A. 111., 116 P.2d 59— 
Marshairs TJ. S. Auto Supply v. 
Cashman, C.C.A.Kan., 111 F.2d 140, 
certiorari denied Cashman v. Mar- 
•shalTs U. S. Auto Supply, 61 S.Ct. 
26, 311 U.S, 667, 85 L.Ed. 42'8— 
^fcna Ins. Co. v. Norris Bros., C.C. 
A.S.C., 109 P.2d 172—Carter Coal 
Co. V. Nelson, C.C.A.Va., 91 P.2d 
651—^Kimball Ice Co. v. Hartford 
Pire Ins. Co., C.C.A.W.Va., 18 F.2d 
563, 52 A.L.R. 799. 

Ct-rounas of motion not reviewed 

(1) Excessi ve or inadeguate ver¬ 
dict.—Pairmount Glass Works v. Cub 
Pork Coal Co., Ind., 53 S.Ct. 252, 287 
XJ.S. 474, 77 L.Ed. 439, reversing, C.C. 
A., Cub Pork Coal Co. v. Pairmount 
Glass Works, 59 P.2d 539, and cer¬ 
tiorari ffranted Pairmount Glass 
Works V. Cub Pork Coal Co., 53 S.Ct. 
24, 2S7 U.S. 585, 77 L.Ed. 511—Pow- 
ers V. Wilson, C.C.A.Vt., 110 P.2d 960 
—Chicago & N. W. R. Co. v. Kelly, 
C.C.AMinn., 74 F.2d 31. 

(2) Verdict against weight of evi- 
dence.—Dairymen’s Milk Co. of Pitts- 
burgh V. McCormick Co., C.C.A.Pa., 
114 P.2d 736—Booth v. Gilbert, C.C.A. 
Mo., 79 F.2d 790—0’Donnell v. New 
York Transp. Co., N.Y., 187 P, 109, 
109 C.C.A 29. 

86. U.S.—Independent Exploration 
Co. v. Campbell, C.C.A.IIL, 127 F.2d 
899—^^tna Life Ins. Co. v. New- 
bem, C.C.A.Ark., 127 F.2d 171— 
Samuelson v. Central Nebraska 
Public Power & Irrigation Dist., 
C.C.A.Neb., 125 P.2d 838—Sund- 
-quist V, Camden Pire Ins. Ass'n, 
C.C.A.I1I., 119 F.2d 955, certiorari 
denied 62 S.Ct. 110, 314 U.S. 658, 86 
L.Ed. 627—McVeigh v. McGurren, 
G.C.A.IH., 117 p.2d 672, certiorari 
denied 61 S.Ct. 960, 313 U.S. 573, 
«5 L.Ed. 1531—Norfolk & W. Ry. 
Co. V. McKenzie, C.C.A.Ky., 1X6 F. 
2d 632—Camara v. American R, Co. 
-of Puerto Rico, C.C.APuerto Rico, 
111 P-2d 960—Baten v. Kirby Lupa- 
"ber Corporation, C.C.A.Tex., 103 P. 
2d 272—Gay, Sullivan & Co. v. Gla- 
ser, Crandell Co., C.C.A.IIL, 102 P.2d 
149—Ocean Accident & Guarantee 
Gprporation v. Penick & Ford, C.C. 
A.Iowa, 101 F.2d 493 — U. K . v. i 
About 151.682 Acres of Land in Mc- i 
Henry Connty, C.C.A.I1I., 99, P.2d i 
716—^Pajace Cafe v. Hartfprd Pire 
Ins. Co., C.CA.Ind., 97 P.2d 766, cer¬ 
tiorari denied. Hartford Pire Ins. | 
Go. V. Palace Cafe, 69 S.Ct* 102, 305 
U.S. 634, 83 I^-Ed, 407—Palace Cafe- 


V. National Security Pire Ins. Co., 
C.C.A,Ind., 97 F.2d 766, certiorari 
denied National Security Pire Ins. 
Co. V. Palace Cafe, 59 S.Ct. 102, 
305 U.S. 634, 83 L.Ed. 407—John 
Irvingr Shoe Co. v. Dugan, C.C.A. 
Mass., 93 P.2d 711—Yellow Cab 
Co. V. Keane, aC.A.111., 93 P.2d 
290—Elzig V. Gudwangen, C.C.A. 
Minn., 91 F.2d 434—Continental 
Casualty Co. v. Shankel, C.C.A.Okl., 
88 F.2d 819—Pacific Pire Ins. Co. v. 
Pennsylvania Sugar Co., C.C.A.Pa., 
72 F.2d 958, certiorari denied 55 S. 
Ct. 237, 293 U.S. 623, 79 L.Ed. 710, 
rehearing denied 55 S.Ct. 345, 293 

U. S. 633, 79 L.Ed. 718—Erie R. Co. 

V. Fritsch, C.C.A.N.J., 72 F.2d 766, 
certiorari denied 55 S.CL 213, 293 

U. S. 620, 79 L.Ed. 708—Erie R. Co. 

V. Landau, 72 F.2d 766, certiorari 
denied 55 S.Ct. 213, 293 U.S. 620, 
79 L.Ed. 708—New York, O. & W. 
Ry. Co. V. Jones, C.CA.Pa., 66 F.2d 
556, certiorari denied 54 S.Ct. 123, 
290 U.S. 687, 78 L.Ed. 592—Combs 
V. U. S., C.CA.MO., 65 P.2d 787— 
New York, C. & St. L. R. Co. v. 
Boulden, C.C.A.Ind., 63 P.2d 917, 
certiorari denied 53 S.Ct. 785, 289 

U. S. 753, 77 L.Ed. 1498—American 
Surety Co. of New York v. Greek 
Catholic Union, C.C.A.Pa., 51 P.2d 
1050, certiorari granted 52 S.Ct. 41, 
284 U.S. 608, 76 L.Ed. 520, and re- 
versed on other grounds 52 S.Ct. 
235, 284 U.S. 563, 76 L.Ed. 490, 
amending 52 S.Ct. 392, 285 U.S. 526, 
76 L.Ed. 923—National Surety Co. 

V. Sheridan County, C.C.A.Mont., 33 
P.2d 473—Fordson Coal Co. v. 
Jackson, C.C.A.Ky., 32 P.2d 1000— 
Mutual Inv. Co. v. Shull, C.C.A.N. 
C-, 28 F.2d 830—Williams v. Stone, 
C.C.A.N.C., 25 F*.2d 588—Clark v. 
McNeill, C.C.A.Ky., 25 F.2d 247— 
National Pi,re Ins. Co. of Hartford, 
Conn., V. Renier, C-C.AWis., 22 P. 
2d 671—Lambom & Co. v. Palmet- 
to Grocery Co., C.C.A.S.C., 5 P.2d 
502—^Elias v. Wright, C.C.A.N.T., 
276 P. 908—Champion Spark Plug 
Co. V. Automobile Stihdries Co., C. 
C.A.N.T., 273 P. 74—Batson v. Ro- 
sofa, aCA.N.Y., 271 F. 309—^U. S. 
Steel Products Co. v. Poole-Dean 
Co., Or., 246 P. 533, 157 C.CA. 
645—Bluefields S. S. Co. to Use of 
Wood V. United Pruit Co., Pa., 243 
F. 1, 155 C.GA. 531, error dis- 
missed 39 S.Ct. 136, 248 U.S. 695, 
63 L.Ed. 438—Thomas A 'Edison, 
Inc. V. Kidd, C.C.AN.Y., 242 F. 923, 
155 C.CA. 511, affirming, D.C., Kidd 
V. Tho m as A Edison, Inc., 239 P. 
406—Crescent Milling Co. v. 

Strait Mfg. Co., Minn., 227 F. 804, 
142 C^C.A 328, certiorari denied 36 I 
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S.Ct. 724, 241 U.S. 673, 60 L.Ed. 
1231. 

4 C.J. p 850 note 51, p 866 note 55 
[b]. 

On questions of frand or negligenoe 

U.S.—Kellerman v. Bullock, C.C.A 
Cal., 295 P. 21—Director General 
of Railroads v. Reynolds, C.C.A 
Ky., 268 F. 948—Cincinnati,. N. O. 
& T. P. Ry. Co. V. Hali, Tenn,, 243 
P. 76, 155 C.CA. 606—New York 
& Porto Rico S. S. Co. v. Guanica 
Centrale, N.Y., 231 P. 820, 145 C.G 
A. 640—Madison Coal Corporation 
V. Stullken, 111., 228 P. 307, 142 C. 
C.A 599. 

87. U.S.—Pidelity & Casualty Co. of 
New York v. Genova, C.C.A Chio, 
90 P,2d 874—Illinois Surety Co. v. 
Standard Underground Cable Co., 
Pa., 238 F. 546. 151 C.C.A 482, cer¬ 
tiorari denied 37 S.Ct. 478, 243 U. 
S. 651, 61 L.Ed. 947. 

83. U.S.—Nailling v. U. S., aC.A 

Tenn., 124 F.2d 431, certiorari de¬ 
nied 62 S.Ct. 1043, 316 U.S. 676, 86 
L.Ed. 1749—^Anzano v. Metropolitan 
Life Ins. Co. of New York, C.C.A 
N.J., 118 P.2d 430, affirming, D.C., 
32 F.Supp. 417—Woodburn v 
Standard Forgings Corporation, C. 
C.AInd., 112 P.2d 271, 129 AL.R, 
337—Seaboard Refractories Co. v. 
Lehigh Valley R. Co., C.C.A.N.J., 
51 F.2d 918—U. S. v. Pentz, C.C.A 
Or., 35 P.2d 350—^Allgood v, Hines, 
C.C.A.Ala., 287 P. 772—Internation¬ 
al Glass Co. V. Krouse, C.C.APa, 
282 P. 206. 

4 C.J. p 852 note 66. 

Similar stateonents of mle 

(1) Where there is evidence to 

support the verdict.—Great Atlantic 
& Pacific Tea Co, v. Boyles, C.C.APa, 
102 P.2d 343—Sears, Roebuck & Co. 
V. Peterson, C.C.A.Minn., 76 P.2d 243 
^Teripinal R. Ass'n of St. Louis v. 
Parris, C.C.A.Mo., 69 P.2d 779—Em- 
ployers’ Liability Assur. Corporation 
V. BeU, C.CA.N.J., 63 F.2d 953— 
Schnerb v. Caterpillar Tractor Co., C. 
C.A.N.Y-, 43 P.2d 920,' certiorari de¬ 
nied 51 S.Ct. 182, 282 U.S. 898, 75 L. 
Ed. 791—^National Biscuit Co. v. 
Litzky, C.C.AMich., 22 P.2d 939, 66 
AL.R. 863—Goldwyn Distributing 
Corporation v. Brenneman, C.C.APa, 
13 P.2d 105—Mercantile Trust Co. v. 
Olsan, C.C.AOkl., 292 F. 49—Colo¬ 
bia Agricultural Co. v. Seid Pak Sing, 
C.CA-Or., 267 P. 1. * ' 

4,C.J. p 853 note 58. , ' 

(2) Where the evidence was sufiS- 
cient to warrant its . submi^Sipn to 
the jury.—^Warbende v. Prudent|i^ 
Ins. Co. of America, C.C.AI11.; 97 F. 
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or substantia!^ ^ evidence to support the verdict, and As it is not, ordinarily^ the pro vince of the appel- 
where the verdict or finding is not clearly or man- late court to weigh the evidence or consider its 


ifestly wrong.^^ 

2d 749, 117 A.L.R. 760—Tieben v. U. 
S., C.C.A.Ind., 96 F.2d 907—Chase 
Nat. Bank of City of New York v. 
Fidelity & Deposit Co. of Maryland, 
C.C.A.N.T., 79 F.2d 84—U. S. v. 

American Surety Co. of New York, 
C.C.A.N.Y., 56 F.2d 734—Wagner 

Electric Corporation v. Snowden, C. 
C.A.MO-, 38 F.2d 599—Inter-Southern 
Xfife Ins. Co. v. McBlroy, C.C.A.Ark., 
38 F.2d 557. 

(3) Where the verdict or findings 
are supported by the inferences rea- 
sonably deducible from the fa«ts 
proved.—Crowe v. Gary State Bank, 
C.C.A.Ind., 123 F.2d 513—Reskin v. 
Minnesota-Atlantic Transit Co., C.C- 
A.N.Y., 107 F.2d 743—Columbian Nat. 
Eife Ins. Co. v. Comfort, C.C.A.Mo., 
84 F.2d 291, certiorari denied 57 S.Ct. 
34, 299 ’U.S. 571, 81 KEd. 420. 

(4) Other statements of rule.— 
Moore v. American Scantie Line, C-C. 
A.N.Y., 121 F.2d 767, afflrmingr, D.C., 
30 F.Supp. 843—Phillips Petroleum 
Co. V. Taylor, C.C.A.Tex., 115 F.2d 
726, rehearing denied 116 P12d 994, 
certiorari denied 61 S.Ct. 941, 313 

U. S. 565, 85 L.Ed. 1524—Aetna Life 
Ins- Co. V. McAdoo, C.C.A.Ark., 115 F. 
2d 369—Liquid Veneer Corporation 

V. Smuckler, C.C.A.Cal., 90 F.2d 196 
—Southern Pac. Co. v. Schwartz, C. 
CAAriz., 89 F.2d 192—New York 
Telephone Co. v. Beckers, C.C.A.N.Y., 
30 F.2d 578—^Anderson Lumber Cor¬ 
poration V. Lehto, C.C.A.S.C., 282 F. 
485—Hallenback-Hungerford Realty 
Corp. V. John I. Devin Co., N.Y., 228 
F. 661, 143 C.C.A. 183. 

4 C.J. p 855 note 80. 

S9. U.S.—Sears, Roebuck & Co. v. 
Leviski, C.C.A.Ohio, 128 F.2d 923— 
Sears, Roebuck & Co. v. Leviski, C. 
C.A.Ohio, 128 F.2d 924—Thomson 
V. Boles, C.C.A.Minn., 123 F.2d 487 
—Rich V. Warren, C.C.AlKy., 123 

F. 2d 198—^Altmayer v. Travelers 
Protective Ass'n of America, C.C.A. 
Wis., 119 F.2d 1005—McVei&h V. 
McGurren, C.C.A.I11., 117 P.2d 672, 
certiorari denied 61 S.Ct. 960, 313 

U. S. 573, 85 L.Ed. 1531—Chapman 

V. Alton R. Co., C.C.A.I11., 117 J^.2d 
669—Standard Oil Co. of New Jer- 
sey V. Midarett C.C.A.N.C., 116 jB'.2d 
562—Cabel v. U. S., C.C.A.Mass., 
113 F.2d 998—Splint Coal Corpo:^- 
tion V. Anderson, C.C.A.Ky., 109 F. 
2;d 896, certiorari denied 61 S.Ct. 
18, 311 U.S. 661, 85 L.Ei 424— 
Chlca^o, St. P., M. & O. UY Co. 
V. Kulp, C.C.A.Minn., 102 F.2d 352, 
certiorari denied 59 S.Ct. 1032, 307 
U.S. 636, 83 L.Ed. 1518—Ch^ca&o 

G. W. R. Co. V. Robinson, C.C.A. 
Neb., 101 F.2d: 9H» xsertiorarl de- 
lued 5^ aCC 1058, 307 U.S. 640, 83 
I^Bd. 1520T-Golorado . 14fe Go^ v. 


' weight,^^ it will 

Steele, C.C.A-Ark., 101 F.2d 448— 
Falstaff Brewing- Corporation v. 
Thompson, C.C.A.Neb., 101 F.2d 301, 
certiorari denied 59 S.Ct. 834, 307 

U. S. 631, 83 L.Ed. 1514—Gaughan 

V. Michigan Interstate Motor 
Freight, C.C.A.IIL, 94 F.2d 266— 
Yellow Cab Co. v. Keane, C.C.A.I11., 
93 F.2d 290—Penn Mut. Life Ins. 
Co. V. Tilton, C.C.A.N.M., 84 P.2d 
10—Hammond v. Tate, C.C.A-Kan., 
83 F.2d 69, 105 A.L.R. 433—Mas- 
sachusetts Protective Ass’n v. 
Lewis, C.C.A.Pa., 72 F.2d 952—U. 
S. V. Monger, C.C.A.Wyo., 70 F.2d 
361—Maryland Casualty Co. v. El- 
mira Coal Co., C.C.A-Mo., 69 P.2d 
616—Strouse v. Union Indemnity 
Co., C.C.A.N.Y., 67 P.2d 528—U. S, 
V. Crume, C.C.A.Tex., 54 F.2d 556 
—U. S. V. Martin, C.C.A.Tex., 54 
F.2d 554, certiorari denied Martin 
V. U. S.. 62 S.Ct. 497, 286 U.S. 546, 
76 L.Ed. 1282—Larabee Flour Mills 
Co. V. Carignano, C.C.A.Okl., 49 F. 
2d 151—Smith v. Daniel, C.C.A. 
Tenn., 46 F-2d 740, certiorari de¬ 
nied 51 S.Ct 651, 283 U.S. 852, 75 
L.Ed. 1460—^Bank Sav. Life Ins. 
Co. V. Butler, C.C.A.MO., 38 F.2d 
972, certiorari denied 51 S.Ct. 28, 
282 U.S. 850, 75 L.Ed. 753—General 
Accident Fire & Life Assur. Cor¬ 
poration V. Savage, C.C.A.Utah, 35 
F.2d 587—Lord Const. Co. v. U. S. 
to Use of W. E. Sexton Co., C.C. 
AJ^7.J., 28 F.2d 340—Dodge v. Al- 
lison, C.C.A.N.J., 13 F.2d 588, cer¬ 
tiorari dismissed 47 S.Ct. 239, 273 
U.S. 774, 71 L.Ed. 885—Goodwin v. 

U. S., C.C.A.Ohio, 2 F.2d 200^^:. 
A, Smith Timber Co. v. Auld, 
Minn., 218 F. 824, 134 C.C.A. 512. 

4 C.J. p 853 note 59. 

90. U.S.—^Miller v. Advance Transp. 
Co., C.C.A.I11., 126 F.2d 442—Sam- 
uelson V. Central Nebraska Public 
Power & Irrlgation Dist., C.C.A. 
Neb.. 125 F.2d 838—Noller v. Lon- 
don & Lancashire Indemnity Co. 
of America, C.C.A.Ind., 103 F.2d 
622—Falstaff Brewing Corporation 

V. Thompson, C.C-A.Neb., 101 F.2d 
301, certiorari denied 59 S.Ct. 834, 
307^ U.S. 631, 83 L.Ed. 1514—Wald 
V. Longacre, C.C.A.Pa., 34 F.2d 25 
—U. S. V. 323 Packages of ‘T?[il- 
Tone," C.C.A.Pa., 279 F. 398. 

91. U.S.—White Bear Theatre Cor- 
IK)ration v. Starte Theatre Corpora¬ 
tion, C:C.A.Minn., 129 F.2d 600— 
Cram v. Eveloff, C.C.A.Minn„ 127 
F.2d 486—Smails v. OTVIalley, C.C. 
A.Neb., 127 F.2d 410—Galeota v. 
U. S. Gypsum Co., C.C.A.N.Y., 123 
P.2d 947'—^Aetna Life Ins. Co. v. 
McAdoo, C.C.A.Ark., 116 F.2d 369— 
Egan Chevrolet Co. V. Bnmer, C.C. 
A^Minn., 102 F.2d 373, 122 A.L.R. 
987—^Foster v. Denny Motor Ttams- 
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not interfere with a verdict mere- 

fer Co., C.C.A.I11., 100 F.2d 658— 
Long Transp. Co. v. Domurat, C.C. 
A.I11., 93 F.2d 23—U. S. v. Thomp¬ 
son, C.C.A.Mont., 92 P.2d 135—In re 
Country Club Bldg. Corporation, C- 
C.A.I11., 91 F.2d 713, certiorari de¬ 
nied Murphy v. Bloom, 58 S.Ct. 284, 
302 U.S. 757, 82 L.Ed. 585—U. S. 
V. Todd, C.C.A.Or., 70 F.2d 540— 
U. S. V. Alger, C.C.A.Idaho, 68 F. 
2d 592—Stanolind Oil & Gas Co. v. 
Kimmel, C.C.A.Okl., 68 F-2d 520— 

U. S. V. Francis, C.C.A.Mont., 64 
F-2d 865—^American Bureau of 
Shipping V. Allied Oil Cd., C.C.A. 
Ohio, 64 F.2d 509—U. S, v. Lesher, 
C.C.A.Or., 59 F.2d 53—Cleveland 
Nehi Bottling Co. v. Schenk, C.C.A. 
Ohio, 56 F.2d 941—Illinois Power 
& Light Corporation v. Hurley, C.C. 
A.Mo., 49 P.2d 681, certiorari de¬ 
nied 52 S.Ct. 19, 284 U.S. 637, 76 L. 
Ed. 541—Chesapeake & O. Ry. Co. 

V. Wells, C.C.A.Ohio, 49 P.2d 251, 
certiorari denied Wells v. Chesa¬ 
peake & O. Ry. Co., 52 S.Ct. 22, 
284 U.S. 641, 76 L.Ed. 545—Fidelity 
& Casualty Co. of New York v. 
Niemann, C.C.A.Mo.. 47 F.2d 1056— 
Wagner Electric Corporation v. 
Snowden, C.C.A.Mo., 38 P.2d 599— 
Mason & Hanger Co. v. Burnam, 
C.C.A.Ky., 36 P.2d 330—Security 
Life Ins. Co. of America v. Brim- 
mer, C.C.A.Mo., 36 F.2d 176, cer¬ 
tiorari denied 50 S.Ct. 350, 281 U. 
S. 744, 74 L.Ed. 1157—Lehigh Val- 
ley R. Co. V. State of Russia, C- 
C.A.N.Y., 21 F.2d 406, certiorari de¬ 
nied 48 S.Ct. 159, 275 U.S. 571, 
72 L.Ed. 432—Steil v. Holland, C. 
C.A.CaL, 3 P.2d 776—Phoenix Ins. 
Co. V. Bakovic, C.C.A.Wash., 2 F. 
2d 857—^Lake Erie & W. R, Co. v. 
Schneider, Ohio, 257 F. 675, 168 
C.CiA. 625—^American Trading Co. 
V. North Alaska Salmon Co., Cal., 
248 F. 665, 160 aC.A. 665, certio¬ 
rari denied 38 S.Ct, 581, 247 U.S. 
518, 62 L.Ed. 1245—Brazil Block 
CoaJ Co. V. Hotel, IlL, 192 F. 108, 
112 C.aA. 448. 

7aci that verdict is opposed to 
optnioa of reviewhig oonrt, which if 
it had sat as a jury in the case 
would ha ve come to the opposite con- 
clusion, furnished no ground for 
setting aside a verdict otherwise sus- 
taiaaable.—Skinner v. Pennsylvania 
Greyhound Lrines, C.CLATniL,. 123 F. 
2d 497—Adams v. U. S., C,C.A,I11., 
116 F.2d 199—^I>ryfoos v. Scavenger 
Service Corporation, C.C.AJI1L, 115 
F.2d 637—^Hunter v. Derby Foods, C. 
C.A.N.Y., 110 F.2d 970, 133 A.UR. 256 
—^Hughes V. Lawyers Trust Co., C.C. 
A.N.T., 108 F.2d 792, certiorari de¬ 
nied 66 S-Ct. 1097, .310 U,S. 647, 84 
Lt.Ed. 1413—0'Coiinor v. Ludiam, C. 

92 F.2d 60, certiorari de- 
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ly because it appears to be against the weight or turb tbe determination of the jury where the evi- 
preponderance of the evidence;^^ nor will it dis- dence is conflicting.®^ 


nied 58 S.Ct. 364, 302 U.S. 758, 82 L. 
Ed. 586—Delaware, Li. & W. Ry. Co. 
V. Tuovinen, N.T., 240 F. 678, 153 
C.C.A. 476. 

4 C.J. p 855 note 82. 

92. U.S.—Ramming Real Estate Co. 
V. U- S., C.C.A.MO., 122 P.2d 892— 
U. S. V. Holland, G.C.A.CaL, 111 F. 
2d 949—Duncan v. Montg:omery 
Ward & Co., C.C.A.Ark., 108 F.2d 
848, reversingr, D.C., 27 F.Supp. 4, 
and certiorari granted Montgom- 
ery Ward & Co. v. Duncan, 60 S. 
Ct. 809, 309 U.S. 650, 84 L.Ed. 1001, 
motion denied 60 S.Ct. 1073, 310 
U.S. 612, 84 L.Ed. 1389—Cleveland 
& Western Coal Co. v. Main Island 
Creek Coal Co., C.C.A.Ohio, 297 P. 
60, certiorari denied 44 S.Ct. 634, 
265 U.S. 588, 68 L.Ed. 1194—Atlan¬ 
tic Ice & Coal Corporation v. Van, 
C.C.A.Tenn., 276 F. 646—John A. 
Crowley Co. v. Clark Equipment 
Co., C.C.A.N.Y., 263 F. 58—Buckeye 
Powder Co. v. E. L Du Pont de Ne¬ 
mours Powder Co., N.J., 223 P. 881, 
139 C.C.A. 319, affirmed 39 S.Ct. 38, 
248 U.S. 55, 63 L.Ed. 123. 

4 C.J. p 861 note 24. 

Verdict will not Tbe set aside as 
ag^ainst w‘eig‘lit of evidence 

( 1 ) Where there is some competent 
evidence to support it.—Louisiana & 
Arkansas Ry. Co. v. Jackson, C.C.A. 
La., 95 P.2d 369—Owl Creek Coal 
Co. V. Goleb, Wyo., 232 F. 445, 146 C. 
C.A. 439—Kirkpatrick v. Adams, C.C. 
Tenn., 20 P. 287. 

(2) Where it is support ed by suffi¬ 
cient or substantial evidence.—U. S. 
V. Dupire, C.C.A.M 0 ., 101 F.2d 945— 
Grand Trunk Western R. Co. v. Col- 
lins, C.C.A.Mich., 65 F.2d 875—U. S. 
V. Burke, C.C.A.Wash., 50 P.2d 653 
—Illinois Power & Light Corporation 
V- Hurley, C.C.A.M 0 ., 49 F.2d 681, 
certiorari denied 52 S.Ct 19, 284 U. 
S. 637, 76 L.Ed. 541. 

(3) Unless the verdict is clearly 
and palpably against the great 
weight of the evidence.—Flewellen v. 
Logan, C.C.A.Tex., 106 F.2d 151, de- 
nying rehearing 105 F.2d 268—EI Dia 
Ins. Co. V. Sinclair, N.Y., 228 P. 833, 
143 C.CA.. 231, certiorari denied 36 
S.Ct 449, 241 U.S- 661, 60 L.Ed. 1226. 
93. U.S-—Tri-State Transit Co. of 

Lotiisiana v. Grier, C.C.A.La., 127 
P.2d 719—^American Employers' 
Ins. Co. V. McLean, C.C.A.Ija., 127 
F.2d 275—Cross v. Ryan, C.C.A.Ill., 
124 P.2d 883, certiorari denied' 62 
S.Ct. 1269, 316 U.S. 682, 86 L.Ed. 
1755—^American Steel & Wire Co. 
V. Sieraski, C.C.A.Ohio, 119 F.2d 
709—Perguson v. U. S., C.C.A.Tex., 
119 F. 2 d 682, certiorari denied 62 
S-Ct. 78, 314 U.S. 623, 86 L.Ed. 501, 
order wlthheld 62 S-Ct 118, 314 
U.S. 576, 86 L.Ed.-rehearing de- 


nied 62 S.Ct 176, 314 U.S. 709, 86 
L.Ed. 566—Standard Oil Co. of 
New Jersey v. Midgett, C.C.A.N.C., 
116 F.2d 562—Teche Lines v. Boy- 
ette, C.C.A.Miss., 111 F.2d 579— 
Atlantic Greyhound Corporation v. 
Lyon, C.C.A.Va., 107 F.2d 157, cer¬ 
tiorari denied 60 S.Ct 592, 309 U.S. 
667, 84 L.Ed. 1014—Alexander, 

Ramsay & Kerr, v. National Un¬ 
ion Fire Ins. Co., C.C.A.N.Y., 104 
F. 2 d 1006—Hinshaw v. New Eng- 
land Mut Life Ins. Co., C.C.A.M 0 ., 
104 P.2d 45, certiorari denied 60 
S.Ct 106, 308 U.S. 583, 84 L.Ed. 488 
—^Hinshaw v. Massachusetts Mut. 
Life Ins. Co., C.C.A.M 0 .. 104 F.2d 
45, certiorari denied 60 S.Ct. 106, 
308 U.S. 583, 84 L.Ed. 488—Bass v. 
Dehner, C.C.A.N.M., 103 P.2d 28 , 
certiorari denied 60 S.Ct 100, 308 
U.S. 580, 84 L.Ed. 486, rehearing 
denied 60 S.Ct 136, 308 U.S. 635, 
84 LuEd- 528—^Woodmen of the 
World V. Sugar, C.C.A.Utah, 102 
F.2d 695—Spotts v. Baltimore & 
O. R. Co., C.C.A.Ind., 102 P.2d 160, 
certiorari denied Baltimore & O. 

R. Co. V. Spotts, 59 S.Ct 1039, 307 

U. S. 641, 83 L-Ed. 1522—U. S. ex 
rei. Johnson v. Morley Const Co., 

C. C.A.N.Y., 98 F.2d 781, modifying, 

D. C., 17 F.Supp. 378, certiorari de- 
nied Maryland Casualty Co. v. U. 

S. for Use and Benefit of Harring- 
ton, 59 S.Ct 244, 305 U.S. 651, 83 
L.Ed. 421—Swinger v. Pirman 
Equipment Corporation, C.C.A.I11., 
94 P.2d 269—Gaughan v. Michigan 
Interstate Motor Preight, C.C.A.Ill., 
94 P, 2 d 266—^Laursen v. 0'Brien, C. 
C.A.Wis., 90 F.2d 792—Cuneo Press 

V. Claybourn Corporation, C.C.A.Ill., 
90 F.2d 233—New York Life Ins. 
Co. V. Kassly, C.C.A.I11., 87 P.2d 
236, certiorari denied 57 S.Ct 672, 
300 U.S. 680, 81 L.Ed. 884—Booth 
V. Gilbert, G.C.A.M 0 ., 79 F.2d 790— 
Mutual Life Ins. Co. of New York 
V. Stili, C.C.A.Neb., 78 P.2d 748— 
City Ice & Puel Co. v. Bright C.C. 
AMich., 73 P. 2 d 461—Royal Ins. 
Co. V. Eastham, C.C.A.Ala, 71 F.2d 
385, certiorari denied 55 S.Ct 110, 
293 U.S. 557, 79 L.Ed. 658—Stano- 
lind Oil & Gas Co. y. Kimmel, C.C. 
A.Okl., 68 P. 2 d 520—Columbia Cas¬ 
ualty Co. V. Tibma, €,C,A.Ind., 63 
F.2d 538, certiorari denied 54 S. 
Ct 51, 290 U.S. 633, 78 L.Ed. 551— 
Frates v. Thomas, C.C.A. OkL, 57 P. 
2d 535—Third Nat. Bank & Trust 
Co. V. U. S., aC.A.Ohio, 53 P.2d 
599—^F. W. Woolworth Co. v. Da- 
vis, C.C.AOkL, 41 p.2a 342, certio¬ 
rari denied 51 S.Ct 33, 282 U.S. 
859, 75 L.Ed, 760^Mountain States 
Telephone & Telegrapfi Co. v. 
Walker, C.CXAAriz., 35 P.2d 465— 
Central Supply Co. v. Car ter Cloth- 
ing Corporation, C.C.AJSr.J., 35 P.2d 
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172—G. L. Webster Canning Co. 
V. Hogue-Kellogg Co., C.C.A. Va, 
34 F.2d 10—Atchison, T. & S. F. 
Ry. Co. V. Condos, C.C.A.Colo., 30 
P.2d 669—Flannery v. Willcuts, 
C.C.A.Minn., 25 P.2d 951—Morris 
& Co. v. Power Mfg. Co., C.C.A. 
Ohio, 17 F.2d 689—Higgins v. Cal- 
ifornia Prune & Apricot Growers, 
C.C.A.N.Y., 16 F.2d 190, certiorari 
dismissed 47 S.Ct 460, 273 U.S. 781, 
71 L-Ed. 889—Pleischmann Malt- 
ing Co. V. Mrkacek, C.C.A.I11., 14 
P.2d 602—Christie-Myers Peed Co. 

V. Cleveland Grain & Milling Co., 
C.C.A.W.Va., 6 F.2d 797, certiorari 
denied 46 S.Ct 348, 270 U.S. 647, 
70 L-Ed. 779—Pidelity & Casualty 
Co. of New York v. Glenn, C.C.A 

W. Va, 3 P.2d 913—Steil v. Hol¬ 
land, C.C.A. Cal., 3 F. 2d 776~—^Yood— 
side Cotton Mills Co. v. Kaustine 
Co., C.C.A.S.C., 3 F.2d 523—Hettrick 
Mfg. Co. V. James A. Shepherd &. 
Co., C.C.A.Ohio, 295 P. 10, certiorari 
denied 44 S.Ct 456, 265 U.S. 58L 
68 L.Ed. 1190—Canal Const Co. v. 
Henson, C.C.A.Ark., 280 P. 98— 
Glynn v. May, C.C.AWis., 271 P. 
464—Puget Sound Electric Ry. 
Co. V. Matson, Wash., 253 F. 33^ 
165 C.C.A. 53—Lehigh Valley R 
Co. V. Pidcock, N.Y., 252 F. 475, 
164 C.C.A. 659—National Enamel- 
ing & Stamping Co. v. Zirkovica 
Mo., 251 F. 184, 163 C.C.A. 340^ 
Metropolitan Casualty Ins. Co. of 
New York v. Johnston, N.J., 247 F. 
65, 159 C.C.A. 283—Feli Brewing 
Co. V. Adams, Pa, 245 F. 935, 158 
C.C.A. 223—Chicago, B. & Q. R Co. 
V. Dawson, Mo., 245 P. 338, 157 
C.C.A. 530—Williams v. Vreeland, 
N.J., 244 F. 346, 156 C.C.A. 632, 
affirmed 39 S.Ct 438, 250 U.S. 295, 
63 L.Ed. 989, 3 A.L.R. 1038—Penn- 
sylvania R. Co. v. Minds, Pa, 244 
P. 53, 156 C.C.A. 481, affirming, D. 
C., Minds v. Pennsylvania R. Co., 
237 F. 267, and affirmed 39 S.Ct 
531, 260 U.S. 368, 63 L.Ed. 1039— 
Bl^e V. Perrin, N.Y., 242 F. 64, 
154 C.C.A. 646—Valentine v. Quack- 
enbush, Alaska, 239 F. 832, 152 
C.C.A. 618—Coal & Coke Ry. Co. 
V. Deal, W.Va, 231 .F. 604, 145 
C.C.A. 490, ajfirming, D.C., Deal v. 
Coal & Coke Ry. Co., 215 F. 285. 
and error granted Coal & Coke Ry. 
Co. y, Deal, 232 P. 1020, 146 C.C.A 
665, error dismissed 38 S.Ct 345, 

'245 U.S. 681, 62 L.Ed. 544—Thrush 
V. Pullhart, W.Va, 230 F. 24, 144 
C.C.A 322—Erie R. Co. v. Schmidt, 
225 F. 513, 140 C.C.A. 655—Indian 
Re^ning Co. y. Buhrman, 220 F. 
426, 135 C.C.A 231. 

4 C.J. p 858 note 3. 

Othear statementff' of mle 

(1> G^erally.—Noller y. Londoh & 
Lanokshire Indemnity Co. of Amer- 
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However, it is for the Circuit court of appeals to 
decide whether there is any evidence in support of 
the verdict,^^ and where there is no legal or compe¬ 
tent supporting evidence the court will set the ver- 
dict aside.^^ Where the evidence in a case is un- 
disputed, its legal eiTect presents a question of law 
and not of fact, and the verdict is subject to re- 
view.^^ A verdict rendered on submission of issues 
in an equity case to a jury is generally held to be 


merely advisory, and not binding either on the 
court below or on the appellate court. 

Amount of recovery. A finding of value or the 
amount of damages is so much a matter within the 
exclusive province of the jury that it will ordinarily 
not be disturbed by the reviewing court.^^ So the 
Circuit court of appeals will refuse to set aside a 
judgment on the ground that the award of damag¬ 
es is excessive,^^ or that the award of damages is 


ica, C.C.A.Ind., 103 F.2d 622—^Napier 
V. Greenzweig', N.T., 256 F. 196, 167 
C.C.A. 412—4 C.J. p 860 notes 10, 11. 

(2) Where there is ample or suh- 
stantial evidence supporting- a ver¬ 
dict based on conflicting- evidence, 
it is conclusive on the appellate 
court.—Schwarz v. Fast, C.C.A.Neb., 
103 F.2d 865—Mutual Life Ins. Co. 
of New York v. Frey, C.C.A.Cal., 71 
F.2d 259—Grand Trunk Western Ry. 
Co. V. Heatlie, C.O.A.Mich., 48 F.2d 
759, certiorari denied 52 S.Ct. 10, 284 
U.S. 625, 76 L.Ed. 533. 

(3) Unless clearly wrong, or fla- 
grantly against the weight of the evi¬ 
dence, a verdict based on conflicting 
evidence will not be disturbed on ap- 
peal.—Farmers’ Mfg. Co. v. Burton, 
C.C.A.N.C., 20 F.2d 339—Bleznak v. 
Springfield Fire & Marine Ins. Co., 
N.J., 237 F. 589, 150 C.C.A. 471. 

4 C.J. p 860 note 14. 

94. U.S.—Pickering v, Corson, C.C.A. 
IlL, 108 F.2d 546. 

96. U.S.—^Waggaman v. General Fi- 
nance Co. of Philadelphia, C.C.A.Pa., 
116 P.2d 254—Uihlein v. General 
Electric Co., C.C.A.Wis., 47 F.2d 997. 
4 C.J. p 856 note 88. 

Terdict set aside 

(1) Where it rests only on specu- 
lation and conjecture.—U. S. v. Pain, 
C.C.A.Ark., 103 F.2d 161—Lapp v. 
Pennsylvania R. Co., C.C.A.N.J., 51 
F.2<1 477. 

(2) Where it is based on evidence 
in flat contradiction of recognized 
physical laws.—U. S. v. Thornburgh, 
C.C.AMo., 111 F.2d 278, certiorari 
denied Thornburgh v. U. S., 61 S.Ct. 
21, 311 U.S. 664, 85 L.Ed. 426. 

96. U.S.—Plad V. Murphysboro & S. 
1. Ry. Co., C.C.A.I11., 283 P. 386. 

97. U.S.—(American) Lumbermens 
Mut Casualty Co. of Illinois v. 
Timms & Howard, C.C.A.N.T., 108 
P.2d 497. 

4 C.J. p 875 note 69. 

98. U.S.—Oklahoma Natural Gas Co. 
V. McKee, C.C.A.Okl., 121 F.2d 583 
—Scalise v. National Utility Serv¬ 
ice, C.C.A.Pla., 120 P.2d 938—Mc- 
Coy V. Cate, C.C.A.R.I., 117 P.2d 
194—^Voelkel v. Bennett, C.C.A.Pa., 
115 F.2d 102, affirming, D.C., 31 F. 
Supp. 506—Kurn v. Stanfield, C.C. 
A.Mo., 111 P.2d 469—^Arkansas Fuel 
Oil Co. V. City of Blackwell, C.C.A. 


Okl., 87 F.2d 50—^Kroger Grocery 
& Baking Co. v. Yount, C.C.A.Mo., 
66 F.2d 700, 92 A.L.R. 1166—South¬ 
ern Ry. Co. V. Walters, C.C.A.M 0 ., 
47 P.2d 3, certiorari granted 51 
S.Ct. 495, 283 U.S. 815, 75 L.Ed. 
1432, and reversed on other 
grounds 52 S.Ct. 58, 284 U.S. 190, 
76 L.Ed. 239—^Maryland Casualty 
Co. V. Palmetto Coal Co., C.C.A. S. 
C., 40 P.2d 374—U. S. Can Co. v. 
Ryan, C.C.A.Mo., 39 F.2d 445, cer¬ 
tiorari denied 51 S.Ct. 23, 282 U. 
S. 842, 75 L.Ed. 748—Chesapeake 
& O. Ry. Co. V. Winder, C.C.A.Va., 
23 P.2d 794—Sun Oil Co. v. Rhodes, 
C.C.A.Ark., 15 P.2d 790—Alaska 
Packers’ Ass’n v. Gover, C.C.A.Alas- 
ka, 278 P. 927—Ford Motor Co. v, 
Hotel Woodward Co., C.C.A.N.Y., 
271 F. 625, certiorari denied 41 S. 
Ct. 537, 256 U.S. 698, 65 L.Ed. 1177, 
and 42 S.Ct. 590, 259 U.S. 588, 66 
L.Ed. 1078—^American Film Co. v. 
Moye, C.C.A.Cal., 267 F. 419—Na¬ 
tional Enameling & Stamping Co. 
V. Zirkovics, Mo., 251 P. 184, 163 
C.C.A. 340—^Worden v. Kenny, N. 
Y., 239 P. 131, 152 C.C.A. 173— 
Press Pub. Co. v. Gillette, N.Y., 
229 P. 108, 143 C.C.A. 384—St. 

Louis, I. M. & S. Ry. Co. v. Reed, 
Okl., 216 P. 741, 132 C.C.A. 651. 

4 C.J. p 869 note 96. 

99. U.S.—^Armit v. Loveland, C.C.A. 
Pa, 115 P.2d 308—Southern Pruit 
Distributors v, Pulmer, C.C.A.Va., 
107 F.2d 456—Swift & Co. v. Elli- 
nor, e.C.A.Fla., 101 F.2d 131—Bis- 
sonette v. National Biscuit Co., C. 
C.A.Vt., 100 F.2d 1003—^Atlantic 
Greyhound Corporation v. Cren- 
shaw, C.C.A.Ga., 99 F.2d 449—Yel- 
low Cab Co. V. Keane, C.C.A. 111., 
93 F.2d 290—Liquid Veneer Cor¬ 
poration V. Smuckler, C.C.A.Cal., 90 
F.2d 196—Blaydes v. Barnes, C.C. 
A.Va., 81 F.2d 198—Grand Trunk 
Western R. Co. v. Boylen, C.C.A. 
Ind., 81 F.2d 91—Booth v. Gilbert, 
C.C.A.MO., 79 P.2d 790—Missouri 
Pac. R. Co. V. Siratt, C.C.A.Ark., 
78 P.2d 253—Searfoss v. Lehigh 
Valley R. Co., C.C.A.N.Y., 76 F.2d 
762—Jacque v. Locke Insulator 
Corporation, C.C.A.N.Y., 70 F.2d 

680, certiorari denied Locke Insula¬ 
tor Corporation v. Jacque, 55 S.Ct. 
99, 293 U.S. 585, 79 L.Ed. 681— 
Terminal R. Ass^n of St Louis v. 

407 


Farris, C.C.A.M 0 ., 69 F.2d 779— 

Moran v. City of Beckley, for Use 
of Bowen, C.C.A.W.Va., 67 F.2d 
161—Kansas City Southern Ry. 
Co. V. Pinson, C.C.A.Tex., 61 F.2d 
1001—Cleveland Nehi Bottling Co. 
V. Schenk, C.C.AOhio, 56 F.2d 941 
■—Spokane, P. & S. Ry. Co. v. Cole, 
C.C.A.Or., 54 P.2d 318—Grand 
Trunk Western Ry. Co. v. Heatlie, 
C.C.A.Mich., 48 P.2d 759, certiorari 
denied 52 S.Ct 10, 284 U.S. 625, 76 
L.Ed. 733—Southern Transp. Co. v. 
Ashford, C.C.A.La.. 48 F.2d 191— 
Southern Ry. Co. v. Montgomery, 
C.C.A.Miss., 46 P.2d 990—Interstate 
Stage Lines Co. v. Ayers, C.C.A. 
Mo., 42 F.2d 611—Chicago & E. I. 
Ry. Co. V. Divine, C.C.A.Ind., 39 F. 
2d 537, certiorari denied 50 S.Ct 
464, 281 U.S. 765, 74 L.Ed. 1173— 
Public Utilities Corporation of Ar- 
kansas v. McNaughton, C.C.A.Ark., 
39 F.2d 7—Louisiana Oil Refining 
Corporation v. Reed, C.C.A.La., 38 
P.2d 159, certiorari denied 50 S.Ct. 
355, 281 U.S. 751, 74 L.Ed. 1162— 
St Louis-San Prancisco Ry. Co. v. 
Ewan, C.C.AMo.. 26 P.2d 619— 
Chesapeake & O. Ry. Co. v. Wind¬ 
er, C.C.AVa., 23 F.2d 794—Bow- 
man-Hicks Lumber Co. v. Robin- 
son, C.C.A.Or., 16 F.2d 240, certio¬ 
rari denied 47 S.Ct 574, 274 U.S. 
736, 71 L.Ed- 1316—Detroit Taxicab 
& Transfer Co. v. Pratt, C.C.A. 
Mich,, 2 P.2d 193—Davis v. Ol- 
son, C.C.A.Minn., 298 P. 921—Bos¬ 
ton & M. R. R. V. Dutille, C.C.A. 
N.H., 289 F. 320—Payne v. Daugh- 
erty, C.C.ANeb., 283 P. 353—Pan- 
ama R. Co. v. Strobel, C.C.A CJanal 
Zone, 282 F. 52—Eri e R. Co. v. 
Connors, C.C.AOhio, 261 P. 303, 
certiorari denied 40 S.Ct 179, 251 

U. S. 557, 64 L.Ed. 413—Stultz v. 
Cousins, Tenn., 242 P. 794, 155 C. 
C.A. 382—Central Vermont Ry. Co. 

V. CJauble, N.Y., 228 P. 876, 143 C.C. 
A 274—Ramsdell v. Goumis, N.Y., 
228 P. 864, 143 C.C.A 262—^Kan- 
sas City Southern Ry. Co. v. Will- 
sie, Ark., 224 F. 908, 140 C.C.A. 352 
—Baltimore & O. R. Co. v. Smith, 

W. Va., 222 F. 667, 138 C.C.A. 215 
—Williamson v. Osenton, W.Ta., 
220 F. 653, 136 CC.A 261. 

111.—See also Stott v. Thompson, 14 
N.E.2d 246, 294 IlLApp. 450. 

4 C.J. p 871 notes 6, 8, 10, p 873 note 
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inadequate,^ unless it is so palpably erroneous as to 
indicate bias, passion, prejudice, corniption, outside 
influence, or mistake.^ 

Approvd of trial court; successive verdicts, The 
fact that the trial court considered the evidence and 
approved the verdict is always a circumstance of 
great weight in determining whether a verdict shall 
be set aside on appeal for insufficiency of the evi- 
dence.3 Also, the fact that several successive juries 
have reached the same verdict will usually deter the 
appellate court from disturbing the last;^ but such 
fact will not preclude the appellate court from set- 
ting aside a verdict not supported by substantial ev- 
idence.^ A verdict in a case in which there has 
been several trials should be allowed to starid unless 
clearly erroneous.® 


(3) Findings of Court 

(a) In general 

(b) When reviewable 

(a) In General 

Generally, the Circuit court of appeais may review 
the trial courfs findings to the extent permitted in eq. 
uity appeais, and it must accept such findings, espe- 
cially on conflicting evidence, unless they are clearly 
erroneous, giving due regard to the trial court's 
portunity to judge the credibility of the witnesses. 

It was formerly the rule that the fact findings of 
the trial court in a case tried without a jury were 
to be given the same effect or weight as jury ver- 
dicts,*^ and were to be regarded as conclusive and 
binding on the appellate court if sustained by svlIh 
stantial evidence.^ It is now generally held, under 


SjBfect of remittitnr 
Where there is a remittitur for 
part of the verdict, reviewing: court 
will uphold a judgment for the bal- 
ance if it i-s not clearly excessive.— 
Ballas Ry. & Terminal Co. v. Sulli- 
van, C.C.A.Tex., 108 F.2d 581—Mary- 
land Casualty Oo. v. Citizens State 
Bank of Tupelo, C.C.A.Miss., 84 F.2d 
172—4 CJ- p 874 note 45. 

1. XJ.S.—Yazoo Spoke Co. v. Moore 
Dry Kiln Co., C.C.A.Miss., 3 F,2d 
937. 

2. U-'S.—Sinclair Refining- Co. v. 
Tompkins, C.C.A.Miss., 117 F.2d 596 
—^Kurn v. Stanfleld, C.C.A.Mo., 111 
F.2d 469-^L.. E. W^hitham Const. 
Co. V. Rener, C.C.AOkl., 105 F.2d 
371—Gay, Sullivan & Co. v. Glas- 
er, Crandell Co., C.C,A.I11., 102 F.2d 
149. 

3. U.S.—Phcenix Blue Diamond Ex¬ 

press V. Mendez, C.C.AAriz., 103 F. 
2d 66, certiorari denied 60 S.Ct. 
79, 308 U.S. 566, 84 ‘B.Ed. 475— 
Elzig- V. Gudwangen, C.C.AMinn., 
^1 F.2d 4'34—U. S. v. Huddleston. 
C.C.A.I11., 81 F.2d 593—Globe & 

Rutgers Fire Ins. Co. v. Gulf Coast 
Erection Co., C.C.A.Tex., 68 F.2d 
309—Belaware, lL. & W. R. Co. v. 
Rebmann, C.C.AN.Y., 285 F. 317, 
affirming, D.C., Rebmann v. Dela- 
ware, L. & W. R. Co., 275 P. 1009— 
Southern Power Co. v. McClure, 
N.C., 239 F. 4^5, 152 C.C.A 373. 

4 C.J. p 866 note 55 [b]. j 

Wharo evidence is eonflicting* i 

U.S.—Rich V. Warren, C.C.A.Ky., 123 | 
F-2d 198—Baker, Fentress & Co.' v. 

. Ybungr, C.C.A.Wis., 55 F.2d 53— 
Bristol Gas & Electric Co. v, Boy, 
,C.C.ATenn.. 261 F. 297. , 

4- U.S.—Sprinkle v. Davis, C.C*A. 

Va., 115 F.2d 625, 128 A,U.R. 1X01, 

, rehearing denied 117 F.2d 938, cer¬ 
tiorari denied 62 B.Ct 90, 314 U.S. 
647, 86 LJBd. 519. 

5. U.S.—U. S. V. Marsh, aC.A-Ya.,, 


lOS P.2d 558, denying- rehearing 107 
P.2d 173. 

S, U.S.—^West Tennessee Grain Co. 
V. J. C. Shaffer & Co., C.C.ATenn., 
299 P. 197—Chesapeake & O. Ry. 
Co. V. McKell, Ohio, 221 F. 934, 137 
C.C.A 504. 

7. U.S.—Oliver v. Bell, C.C.APa., 
103 F.2d 760, affirming, B.C., 2'3 F. 
Supp. 30—^A E- Barker & Co. of 
California v. Gilinsky Fruit Co., 
C.C.ANeb., 100 F.2d 863—U. S. v. 
Nugent, C.C.A.Ky., 100 F.2d 216— 
Wall V. U. S-, C.C.AKan., 97 P.2d 
672, certiorari denied 59 S.Ct 104, 
305 U.S. 63,2, 83 'L.Ed. 405—Cain v. 
Southern Alkali Corporation, C.C.A. 
Tex,, 95 F.2d 188—^Mermis v. 
Waldo, CLC.AKan., 91 F.2d 391— 

U. S, V. Washington Dehydrated 
Food Co., aC-AMo., 89 P.2d 606— 
Wellston Trust Co. of St. ILouis v. 
Snyder, C.C.AMo., >87 P.2d 44— 
City of Philadelphia v. Standard 
Oil Co. of Pennsylvania, C.C.A.Pa., 
79 F.2d 764, affirming, D.C, 12 F. 
Supp. 647, certiorari denied 66 S. 
Ct 443, 297 U.S. 705, 80 L.Ed. 992 
—^Willcuts V. Stoltze, C.C.A.Minn., 
73 P.2d 868, affirming, D.C., Stoltze 

V. Willcuts,, 4 F.Suppw 486—Motter 
V. Wallace, C,C.AKan., 72 F.2<i 678 
—School Dist. of Uex)anto of Poln- 
sett County, Ark., v. First Betroit 
Co., C.aAArk., 72 F.2d 654—^An- 
derson v. U, S., C.C.AMo., 65 F.2d 
870—Perry v. Wiggins, C.C.A.Mo., 
57 F.2d 622,. certiorari denied 53 S. 
Ct 12, 287 U.S, 609, 77 'L.Ed. 539— 
U. S. V- Perry, C.C.AArk., 55 JF\2d 
819—White V. U. S., aC.AOkl., 48 
F.2d 178—rFidelity & Beposit Co. 
of Maryland v. Hay, C.C.APa., 9 
F.2d 749, cerjtiorari denied 46 S.Ct 
474, 271 U.a ^63, 70 'L-Ed, 1139— 
Bank of Waterproof v- Fidelity & 
Beposit Co. of Maryland, CLC-ACLa., 
299 F. 478, denying reh^a^ring 297 
F- 217, certiorari denied Fidelity 
& Depolit Co. of Maryland v. Baenk 

4oa 


of Waterproof, 45 S.Ct 98, 266 U. 
S. 618, 69 L.Ed. 47. 

4 C.J. p 876 note 78. 

Scope of review in jury-waived cases 
generally see infra § 298. 

8. U.S.—In re Buvall, C.C.A.Ill., 103 

F.2d 653—U. S. v. Nelson, C.CA 
Ark., 102 F.2d 515, certiorari denied 
60 S.Ct 81, 308 U.S. 550, 84 L.Ed, 
462—Universal Gas Co. v. Central 
Illinois Public Service Co., C.C.A 

111., 102 F.2d 164—Illinois Bell TeT- 
ephone Co. v. Slattery, C.C.AIll., 
102 P.2d 58, certiorari denied Slat¬ 
tery v. Illinois Bell Telephone Co., 
59 S.Ct 1045, 307 U.S. 648, 83 L.Ed. 
1527—Nance v. Hilliard, C.C.A.Mo., 
101 F.2d 957—Burkhard Inv. Co. v. 

U. S., C.C.ACal., 100 P.2d 642, af- 
flrming, B.C., 22 F.Supp. 28—^North 
American Accident Ins. Co. v. An- 
derson, C.C.AColo., 100 P.2d 452— 
Guiles v. U. S., C.C.A.Idaho, 100 F. 
2d 47—Indianapolis Glove Co. v. U. 

5., C.C.AInd., 96 P.2d 816—Glens 
Falis Ins. Co. of Glens Falis, N. Y. 

V. Sherritt C.C.A.Va., 95 F.2d 823 
—Atlanta & St A. B. Ry. Co. v. 
Barnes, C.C.AFla., 95 F.2d 273, re- 
hearing denied 96 F.2d 18—^Vita- 
graph, Inc. v. Perelman, C.C.APa, 
95 F.2d 142, affirming, B.C., Perel¬ 
man V. Warner Bros. Pictures, ,9 
F.Supp. 729, certiorari denied Vita- 
graph Inc. V. Perelman, 59 S.Ct 
68, 305 U.S. 610, 83 L.Ed. 388—U. 
S. V. Bickinson, C.C.A.Mass., 96 F. 
2d 65, affirming B.C., Cushing v. tF. 

S., 18 F.Supp. m —Oil 'Shares v. 
Kahn, C.C.AN.J., 94 F.2d 751, re- 
versed on other grounds Oil Shares 
V. Commercia! Trust Co. hf N^ew 
Jersey, 58 S.Ct 1059, 304 U.S. 651, 
82 iL.Ed. 1522—State Farm Mut 
Automobile Ins. Co. v. Coughran, 
C.C.ACal., 92 F.2d 239, certiorari 

; granted 58 S.Ct 281, 302 U.S. 679, 
82 UEd. 524, reversed on other 
: grounds 58 ‘SUt 670, 303? U.S,, 

82 ^L.Ed.. 970—U. S, v. GaJi^le- 
Skogmo, C.C.AMinn., 91 F.2d 372 
-rStuyyesant In^. Cq. v. Su^ex 
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U.S.C.A. following § 723c, and under decisions apart 
therefrom, that the trial court’s findings are of less 
binding effect, and that the circuit court of appeais 
may review such findings to the extent permissible 
under the practice which formerly prevailed in eq- 
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uity appeais,^ discussed infra subdivision g (3) (b) 
of this section. 

As a rule, the appellate court must give due re- 
gard to the opportunity of the trial court to judge 
of the credibility of the witnesses,^® and it is obliged 


Fire Ins. Co., C.aA.N.X, 90 >P.2d 
2S1, certiorari denied 58 S.Ct. 144, 
302 U.S. 742, 82 'L.Ed. 573—Plumer 
V. Hewitt, C.C.A.I11., 88 P.2d 977— 
Arkansas Fuel Oil Co. v. City of 
Blackwell, C.C.A.OkL, 87 P.2d 50— 
Murphy v. Sun Oil Co., C.C.A.Tex., 
86 P,2d 895, certiorari denied 57 S. 
Ct. 754, 300 U.S. 68*3, 81 ‘L.Ed. 886— 
Kansas City Marble & Tile Co. v. 
Penker Const. Co., C.C.A.Va., 86 
P.2d 287—Martin v. ILuster, C-C.A. 
Wis., 85 F.2d 833, certiorari denied 
Luster v. Martin, 57 S.Ct. 510, 300 

U. S. 667, 81 'L.Ed. 874—Enterprise 

Coal Co. V- Phillips, C.C.A.Pa., 84 
F.2d 565, aflfirming, U.C., 13 F. 

Supp. 49—Crown Willamette Paper 
Co. V. McLaughlin, C.C.A.Cal., 81 
F.2d 365, certiorari denied 56 S.Ct. 
9'39, 298 U.S. 674, 80 L.Ed. 1396— 
Mutual Life Ins. Co. of New York 

V. Treadwell, C.C.A.La., 79 P.2d 
487—Joyce v. Humbird, C.C.A.I11., 
78 F.2d 386, certiorari denied 56 
S.Ct 175, 296 U.S. 641, 80 L.Ed. 
456—William T. Joyce Co. v. Hum¬ 
bird, C.C..\.I11., 78 F.2d 386, cer¬ 
tiorari denied 56 S.Ct. 175, 296 U. 
S. 641, 80 L.Ed. 456, and 56 S.Ct 
176, 296 U.S. 641, 80 L.Ed. 456— 
Sternberg- Co. v. State Nat. Bank 
of Texarkana, Ark., C.C.A.La., 69 
F.2d 759—Constitution Indemnity 
Co. V. Lane, C.C.A.Tenn., 67 F.2d 
433—Taylor v. Scarboroug-h, C.C. 
A.N.Y., 66 F.2d 589—Twyman v. 
Radiant Glass Co., C.C.A.Ark., 56 
F.2d 119 — U. S. V. 94 Dozen, More 
or Less, Half-Gallon Bottles Caipon 
Springs Water, C.C.A.Pa,, 51 F.2d 
913, affirmingr, D.C., 48 P.2d -378— 
Gawf V. U. S., C.C.A.Okl., 48 F.2d 
182—White V. U. S., C.C.A.Okl., 48 
P.2d 178—Chesapeake Lighterag-e & 
Towing Co. V. Baltimore Copper 
Smelting- & Rolling Co., C.C.A.Md., 
40 P.2d 394—Grouf v. State Nat 
Bank of St Louis, C.C.A.Mo., 40 
P.2d 2—Nye v. Chase Nat Bank, 
C.C.A.Minn., 34 F.2d 435—^Aber- 
nathy v. State of Oklahoma ex rei. 
Goar, C.C.A.Okl., 31 P.2d 547, cer¬ 
tiorari denied 50 S.Ct 81, 280 U.S. 
599, 74 L.Ed. 645—Cino Theatro 
Co. V. B/G Sandwich Shops, C.C.A. 
Ohio, 24 F.2d 31—^Punbar Bros. Co. 
V. Consolidated Iron-Steel Mfg. Co., 
C.O.A.Conn-, 23 F.2d 416, certioraid 
denied Consolidated Iron-Steel 
Mfg. Co. V. Dunbar Bros. Co., 48 
S.Ct 560, 277 U.S. 599, 72 L.Ed. 
1007-—Wabash Ry. Co. v. South 
•Daviess County Drainage Dist, C. 
C.A.MO., 12 'F.2d. 909, certiorari de¬ 
nied 47 S.Ct. 455. 27.3 U.S. 751> 71 


L.Ed. 873, error dismissed 47 S.Ct. 
658, 274 U.S. 764, 71 L.Ed. 1328— 
American Concrete Steel Co. v. 
Hart, C.C.A.N.Y., 285 F. 322, affirm- 
ing”, D.C., Hart v. American Con- i 
crete Steel Co., 278 F. 541—Ameri- ^ 
can Trading* Co. v. Steele, C.C.A. 
China, 274 F. 774. 

D.C.—Shell Eastern Petroleum Prod¬ 
ucts V. White, 68 F.2d 379, 62 App. 
D.C. 332. 

4 C.J. p 876 note 78—52 C.J. p 756 
note 96. 

Error as a matter of law 

(1) The only question or inquiry 
before the appellate court for re¬ 
view was whether or not the find- 
ings were for some reason erroneous 
or wrong as a matter of law.—South¬ 
west Pump & Machinery Co, v. 
Jones, C.C.A.MO., 87 F.2d 879. 

(2) On such inquiry, the trial 
courUs flnding-s were to be given 
great weight and would not be light- 
ly disturbed by the appellate court. 
—Southwest Pump & Machinery Co. 
V. Jones, supra—Scavenger Service 
Corporation v. Courtney, C.C.A.Ill., 
85 F.2d 825—U. S. v. Algodones Land 
Co., C.C.A.N.M., 52 F,2d 359—Goode 
V. Oceani c Steam Nav. Co., N.Y., 251 
P. 556, 163 C.C.A. 550. 

Eaw or eq.tiity 

Power of court to review facts de- 
pended on whether appeal was from 
judgment at law or decree in equity. 
—Lumbermen’s Trust Co. v. Town 
of Ryegrate, C.aA.Mont., 61 F.2d 14, 
reversing, D.C., 50 P.2d 219. 

9- U.S.—Katz Underwear Co. v. U. 
S., C.aA.Pa., 137 P.2d 965, affirm- 
Ing, D.C., 39 F.Supp. 976—Equita- 
ble Life Assur. Soc. of U. S. v. 
Irelan, C.C.A.Mont., 123 P.2d 462 
—U. S. V. Stili, aC.A.S.C., 120 F.2d 
876, certiorari denied Stili v. U. S., 
62 S.Ct. T35. 314 U.S. 671, 86 L.Ed. 
537—Wittmayer v, U. S., C.C.A. 
Mont-, 118 P.2d 808—Guilford 
Const. Co. V. Biggs, C.C.A.N.C., 102 
P.2d 46, 

"Prior to the effective date 
. . - of the Rules of Civil Pro¬ 

cedure, the findings of fact of a trial 
court in an action at law tried with- 
out a jury, were as conclusive, upon 
review, as a verdict of a jury, and 
could not be set aside by the review- 
ing court if there was any subStan- 
tial evidence to support them. A 
different rule prevailed In equity 
cases. The flnding"s of fact of the 
trial court in such cases were pre- 
sumptively correot, and unless clear- 
dy againsi the weight of the evi- 
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dence or induced by an erroneous 
view of the law would not be dis¬ 
turbed by a reviewing court. 

. . . The effect of Rule 52 (a) 

was to establish a uniform Standard 
for testing the validity of findings 
of fact in any case tried without a 
jury. The Standard adopted was 
that which had always prevailed in 
equity. This court, with respect to 
jury-waived cases, is no longer mere- 
ly a court of error which considers 
only questions of law. It now acts 
as a court of review in all non-jury 
cases in accordance with the practice 
which formerly prevailed in equity 
appeais.”—^^tna Life Ins. Co. v. 
Kepler, C.C.A.Neb., 116 F.2d 1, 4. 

10. U.S.—Stubnitz-Greene Spring 
- Corporation v. Fort Pitt Bedding 
Co., C.C.A.Mich., 110 P.2d 192— 
Maryland Casualty Co. v. Stark, 
C.C.A.Nev., 109 F.2d 212—Chinn v. 
Llangollen 'Stable, C.C.A.Ky., 109 
P.2d 66, affirming, D.C., 25 F.Supp. 
389—Snapp Hotel & Realty Co. v. 
Elbert, C.C.A.Mo„ 108 P.2d 661— 
U. S. v. Appalachian Electric Pow¬ 
er Co., C.C.A.Va., 107 P.2d 769, af¬ 
firming, D.C., 23 F.Supp. 83, cer¬ 
tiorari granted 60 S.Ct. 608. 309 
U.S. 646, 84 L.Ed. 999, and re- 

versed on other grounds 61 S.Ct. 
291, 311 U.S. 377, 85 L.Ed. 243, re- 
hearing denied 61 SfCt. 543, 312 
U.S. 712, 85 L.Ed. 1143—In re Du- 
vall, C.C.A.I11., 103 P.2d 653—Wire 
Tie Mach. Co. v. Pacific Box Cor¬ 
poration, C.C.A.Cal., 102 F.2d 543, 
affirmed 107 F.2d 54—U. S. v. Cor¬ 
poration of President of Church of 
Jesus Christ of Latter-Day Saints, 
C.C.AUtah, 101 F.2d 156—Smith v. 
Minor, C.C.A.Tex., 83 F.2d 970. 

Witnesses aot heard 

(1) The fact that the trial judge 
did not see the witnesses on whose 
testimony his flnding is based great- 
ly lessens the conclusiveness of such 
flnding.—Banister v. Solomon, C.C.A- 
N.Y., 126 F.2d 740. 

(2) So where the testimony is by 
deposition, a flnding based thereon 
is not entitled to the weight which 
would otherwise be conceded to it.— 
Equitable Life Assur. Soc. of U. S. v. 
Irelan, C.C.A.Mont, 123 F.2d 462— 
Himmel Bros. Co. v- ‘Serrick Corpora¬ 
tion, C.C.A.Ind.’, 122 F.2d 740—Globe- 
Union v. Chicago Telephone Supply 
Co., C.C.A.Ind., 103 F.2d 722, followed 
in Cutler-Hammer, Ina, v. Chicago 
Telephone Supply Co., C.C.A.Ind-, 103 
F.2d 732. 



§ 297 

to regard the findings as presumptively correct and 
may not disturb them or set them aside uniess they 


FEDERAL C0EBT8 


36 C.J.S. 


prroneous.ii especially where the 


H. U.S.—Deep Rock Oil Corporation 
V. Salisbury, C.C.A.Mo., 130 F.2cl 
387—MacDonnell v. Capital Co., O. 
aA.€aI., 130 F.2d 311—Judson v. 
Buckley, C.C.A.X.Y., 1'30 P.2d 174 
—Bethlehem Baking: Co. v. U. S., 

C. C.A.Pa., 129 F.2d 490, affirming, 

D. C., 40 F.Supp. 936—American 

Ins. Co. V. Scheufler, C.C.A.Mo., 129 
F,2d 143, affirming, D.C., American 
Ins. Co. V. Bucas, ‘38 F.Supp. 896, 
motion denied 38 F.Supp. 926, ap- 
peals dismissed 62 S.Ct. 107, 314 

U. S. 575, 86 L.Ed. 466—Sullivan, 
Liong & Hag-g-erty v. Washington, 
C-G.A.‘La., 128 F.2d 466—Eppenauer 

V. Ohio Oil Co., C.C.A.Tex,, 128 P. 
2d 363—Hickok Producing & De- 
velopment Co. v. Texas Co., C.C.A. 
Tex., 128 F.2d IS'3—Killoren v. 
First Nat. Bank in St. Bouis, C.C. 
A.MO., 127 F.2d 537--Columbus 
Outdoor Advertising Co. v. Harris, 
aC.A.Ohio, 127 F.2d 38—McCarthy 
V. Wynne, C.C.A.Okl., 126 F.2d 620 
—^Art Metal Const. Co., for Use of 
McCloskey & Co., v. Lehigh Strue- 
tural Steel Co., C.C.A.Pa., 126 F.2d 
134, affirming, D.C., 38 F.Supp. 530, 
and certiorari denied 62 S.Ct. 1296, 
316 U.S. 694, 86 L.Ed. 1764—Rowe 
V. Gatke Corporation, C.C.A.Ind., 
126 F.2d 61—U. S. V. Forness, C.C. 
A.N.T., 125 P.2d 928, reversing, D. 
C., 37 F.Supp. 337, certiorari de¬ 
nied 62 S.Ct. 1293, 316 U.S. 694, 86 
L.Ed. 1764—Adair v. Reorganiza- 
tion Inv. Co.. C.C.A.Mo., 125 F.2d 
901, affirming, D.C., Pischer v. Re- 
organization Inv. Co., 31 F.Supp. 
553—Biggrs V. Mays, C.C.A.Ark., 125 
F.2d 693, affirming, D.C,, In re j 
Mays, 38 F.Supp. 958—Andrew 
Jergens Co. v. Oonner, C.C.A.Ohio, 
125 F.2d 686, affirming, JD.C., 31 F. 
Supp. 61—Hargrove v. American 
Cent. Ins. Co., C.C.A.OkL, 125 P.2d 
225—Fidelity & Deposit Co. of 
Maryland v. Aberdeen Nat. Bank 
& Trust Co., C.C.A.S.D., 124 F.2d 
973—U. 'S. V. State Street Trust 
Co., C.aA.Mass., 124 F.2d 948, af¬ 
firming, D.C., State Street Trust 
Co. V. U. S., 37 F.Supp. 846—Paul 
V. Girard Trust Co., C.C.A.Ill., 124 
F.2d 809—Arcadia Knitting Mills 
V. Princeton Knitting Mills, C.C.A. 
N.Y., 124 F.2d 330, affirming, D.C., 
'39 F.Supp. 153, and certiorari de¬ 
nied 62 S.Ct. 908, 315 U.S. >819, 86 
L.Ed. 1216—Jones v. Haller, C.C.A. 
N.T., 123 F.2d 845—Shapiro, Bern- 
stein & Co. v. Bryan, C.C.A.N.Y., 
123 F.2d 697, affirming, D.C., 36 F. 
Supp. 544—Hartford Accident & 
Indemnity Co. v. City of Sulphur, 
C.C.A.Okl., 123 F.2d 566—Corbett v. 
Halliwell, C.C.A.Conn., 123 F.2d 331 
—Mcintosh V. Wiggins, C.C.A.M 0 ., 
123 F.2d 316—^American Employers" 
Ins. Co. V. Raton Wholesale Liauor 
Co., C.C.A.N.M., 123 F.2d 283—U. S. 


V. Poster, C.C.A.Cal., 123 P.2d ‘32 
Scott V. Beams, C.C.A.Okl., 122 P. 
2d 777—Anthony P. Miller, Inc., v. 
Needham, C.C.A.Pa., 122 F.2d 710 
—The Quarrington Court, C.C.A.N. 
Y., 122 P.2d 266, affirming, D.C., 
Mente & Co. v. Isthmian S. S. Co., 
'36 F.Supp. 278—Smith v. U. S., C. 

C. A.Del., 121 F.2d 692, affirming, 

D. C,, 34 F.Supp. 947—Plack v. 

Baumer, C.C.A.Pa., 121 P.2d 676— 
Weber v. Alabama-California Gold 
Mines Co., C.C.A.Cal., 121 F.2d 663 
—Crancer v. Lowden, C.C.A.MO., 
121 P.2d 645, certiorari granted 62 
S.Ct. 108, 314 U.S. 595, 86 L.Ed. 479, 
and affirmed 62 S.Ct. 763, 315 U.S. 
631, 86 L.Ed. 1077, rehearing denied 
62 S.Ct. 10'30, 316 U.S. 708, 86 'L.Ed. 
1775—Hecht, Levis & Kahn v. New 
Zealand Ins. Co.. C.C.A.N.Y., 121 
P.2d 442—Buckley v. Christmas, 
C.C.A.Md., 121 F.2d 323, certiorari 
denied 62 S.Ct. 180, 314 U.S. 679, 
86 L.Ed. 543—Gates v. General 
Casualty Co. of America, C.C.A. 
Cal., 120 F.2d 925—Gary Theatre 
Co. V. Columbia Pictures Corpora¬ 
tion, aC.A.111., 120 P.2d 891—Gom- 
monwealth Trust Co. of Pittsburgh 
V. Reconstruction Pinance Corpora¬ 
tion, C.C.A.Pa., 120 P.2d 254—Kuhn 
V. Princess Lida of Thurn & Taxis, 
C.C.A.Pa., 119 F.2d 704—Thaten- 
horst V. U. 'S., C.C.A.Kan., 119 F.2d 
567—Thermopolis Northwest Elec¬ 
tric Co. V. Ireland, C.C.A.Wyo., 119 
F.2d 409—Sauder v. Dittmar, C.C.A. 
Kan., 118 F.2d 524—U. S. v. Mc- 
Cain, C.C.A.Kan., 118 P.2d 479— 
City of Wewoka, Okl., v. Banker, 
C.C.A. Okl., 117 F.2d 839—Foote 
Bros. Gear & Machine Corporation 
V. National Labor Relations Board, 
C.C.A., 114 F.2d 611, reversed on 
other grounds 61 S.Ct. '318, 311 U. 
S. 620, 85 'L.Ed. '394—Brooks v. 
Driscoll, C.C.A.Pa., 114 P.3d 426— 
Chalk V, U. S., C.C,A.N.C., 114 F.2d 
207, certiorari denied 61 S.Ct. 449, 
312 U.S. 679, 85 (L.Ed. 1118—Con¬ 
tinental Oil Co. V. Jones, C.C.A.Okl., 
113 F.2d 557, affirming, D.C., 26 P. 
Supp. 694, certiorari denied 61 S.Ct. 
64, 311 U.S. 687, 85 L.Ed. 443—Mc- 
Gee V. Nee, C.C.A.MO., 113 F.2d 543 
—Borserine v. Maryland Casualty 
Co., C.aA.Mo., 112 F.2d 409— 
Strong-Scott Mfg. Co. v. Weller, C. 
C.A.Minn., 112 F'.2d 389—Andruss 
V. Nieto, C.C.A.Cal., 112 P.2d 250— 
Toung V. U. S., C.C.A.CaL, 111 P.2d 
82'3—Lumbermens Mut. Casualty 
Co. V. Mclver, C. a A. Cal., HO F.2d 
323, affirming, D.C., 27 F.Supp. 702, 
and certiorari denied 61 S.Ct. 8, 
311 U.S. 655, 85 L.Ed. 419—>Lowden 
V. Shoffner Mercantile Co., O.C.A. 
Ark., 109 P.2d 956—Gray v. U. S., 
aC.A.Ark., 109 F.2d 728—^Kurn v. 
Beasley, C.G.A.Ark., 109 F.2d 687— 
Cray, McFawn & Ca v. Hegarty, 
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Conroy & Co., C.C.A.N.Y., 109 P.2d 
443, affirming, D.C., 27 F.Supp. 93— 
Schofield v. John R. Thompson Co., 
C.C.A.Ohio, 109 F.2d 432~Maryland 
Casualty Co. v. Stark, C.C.A.Nev., 
109 F.2d 212—Manning v. Gagne, 

C. C.A.N.H., 108 F.2d 718, affirming, 

D. C., Carpenter v. Gagne, 27 F. 
Supp. 286—U. S. V. Borg-Warner 
Corporation, C.C.A.I11., 10’8 F.2d 424 
—Rutland Sav. Bank of Rutland, 
Vt. V. Wilson, C.C.A.Tex., 108 F.2d 
92—Occidental 'Life Ins. Co. v, 
Thomas, C.C.A.Idaho, 107 F.2d 876 
—Cherry-Burrell Co. v. Thatcher, 
C.C.A.Mont., 107 P.2d 65—P. W. 
Piteh 'Co. V. Camille, Inc., C.C.A. 
lowa, 106 F.2d 6'35, affirming, D.O.„ 
Camille, Inc. v. P. W. Fitch Co., 
27 F.Supp. 752—Porto Rico 'Ry., 
Light & Power Co. v. Colom, C.C. 
A.Puerto Rico, 106 P.2d 345, cer¬ 
tiorari denied 60 S.Ct. 263, 308 U.S. 
617, 84 L.Ed. 516—Collier v. Union 
Central 'Life Ins. Co., C.C.A.Tex., 
100 F.2d 411—Pox V. Capital Co., 
C.C.A.N.J,, 96 P.2d 684—Heywood- 
Wakefield Co. v. Small, C.C.A 
Mass., 87 P.2d 716, affirming, D.C., 
Small V. Heywood-Wakefield Co., 
13 F.Supp. 825, and certiorari de¬ 
nied Heywood-Wakefleld Co. v. 
Small, 57 S.Ct. 925, 301 U.S. 698, 81 
L.Ed. 1353—The Haven Belle, C.a 
A.Va., 85 F.2d 9*39—Deutser v. 
Marlboro Shirt Co., C.C.A.Md., 81 
F.2d 139, affirming, D.C., Union 
Central (Life Insurance Co. v. Deut¬ 
ser, 13 F.Supp. 313—Jackson v. 
Jackson, C.C.A.Okl., 67 F.2d 719— 
The 'Smyrna, C.C.A.Md., 62 F.2d 
1048, affirming, D.C., 2 F.Supp. 351 
—Luttrell V. U. S., C.C.A.Tenn., 41 
F.2d 517, affirming, D.C., Petree v. 
U. S., 34 F.2d 56'3, and certiorari 
denied 51 S.Ct. 82, 282 U.S. 877, 
75 L.Ed. 775—Stennick v. Jones, C* 

C. A.Or., 282 F. 161. 

D.C.—Consolidated Realty Corpora¬ 
tion V. Dunlop, 114 F.2d 16, 72 App. 

D. C. 273—Societe Suisse Pour 
Valeurs De Metaux v. Cummings, 
99 F.2d 387, 69 App.D.C. 154, cer¬ 
tiorari denied 'Societe Suisse Pour 
Valeurs De Metaux v. Murphy, 59 
S.Ct. 463, 306 U.S. 631, 83 'L.Ed. 
103’3. 

4 C.J. 'p 8>80 riote 94—63 C.J. p 580 
notes 66, 69. 

Ktile applies to findings prepared. 
by connsel for the prevailing party. 

I—Simons v. Davidson Brick Co., C. 
G.A.Cal., 106 P.2d '518. 

Mixed q.Ufistions of law and fact 

(1) Findings on mixed questions 

of law and fact have been held with- 
in the text rule.—^Rutan v. Johnson 
& Johnson, 2^.J., 231 F. 369, 145 C.C. 
A. 363. . 

(2) There is authority to the con- 
itrary as to mixed questions of law 
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dence is conflicting.l^ in the absence of ciear the facts,^^ or weigb the evidence or pass on the 

error, the appellate court will not review or retry credibility of witnesses to determine whether the 


and fact which are so interwoven 
tliat it is impossible to review the 
trial courfs legal conclusions with- 
out reviewing its fact findings.—Con- 
nor V. Excess Ins. Co. of America, 
C.C.A-N.J., 67 F.2d 901. 

Thiding' as to amount of recovery 
U.S.—Sammons v. Colonial Press, C. 

C. A.Mass., 12 6 F.2d '341, vacating, 

D. C., Sammons v. -Larkin, ‘38 F. 
Sup-p. 64 9—Storley v. Armour & 
Co., C.aA.N.D., 107 F.2d 499—Ar- 
kansas Natural Gas Corporation v. 
Sartor, C.C.AJLa., 98 F.2d 527, cer¬ 
tiorari denied 59 S.Ct. 243, 305 U. 
S. 649, 83 Li.Ed. 420, rehearing de¬ 
nied 59 S.Ct. 250, 305 U.S. 675, 83 
'L.Ed. 437, mandate conformed to, 
D.C., Sartor v. Arkansas Natural 
Gas Co., 29 F.Supp. 956, reversed 
on other grounds, C.O.A., Sartor v. 
Arkansas Natural Gas Corporation, 
111 F.2d 772—-Oliver v. Yellow Cab 
Co., C.C.A.Ill., 98 F.’2d 192—Oregon 
Mortg. Co. V. Renner, C.C.A.Idaho, 
96 F.2d 429, affirming, D.C., 17 F. 
Supp. 727—Maytag Co. v. Meadows 
Mfg. Co., C.C.A.I11., 45 F.2d 299, 
certiorari denied 51 S.Ct. 489, 28'2 
U.S. 843, 75 'L.Ed. 1452—Andersen, 
Meyer & Co. v. Fur & Wool Trad- 
ing Co., C.C.A.China, 14 F.2d 586, 
certiorari denied 47 S.Ct. 337, 273 

U. S. 740, 71 L.Ed. 868. 
liocal conditioxLS 

Appellate court, in passing pn va- 
lidity of zoning ordinance, should 
give great weight to determination 
of local authorities and local courts 
especially familiar with local condi- 
tions.—Marblehead Land Co. v. City 
of Los Angeles, C.C.A.Cal., 47 F.2d 
528, affirming, D.C., 36 F.2d 242, and 
certiorari denied 52 S.Ct. 18, 284 U.S. 
634, 76 L.Ed. 540. 

12U U.S.—MacDonnell v. Capital Co., 
C.C.A.Cal., 1-30 F.2d '311—Why Cor¬ 
poration V. Super Ironer Corpora¬ 
tion, C.C.A.Mich., 128 P.2d 539, af¬ 
firming, D.C., 37 F.Supp. 538—An¬ 
heuser-Busch, Inc., V. Grovier- 
Starr Produce Co., C.C.A.Kan., 128 
P.2d 146—Ryan v. Denver Union 
Terminal Ry. Co., C.C.A.C 0 I 0 ., 126 
F.2d 782—De Nicolo v. Palmer, C. 

C. A.N.Y., 125 F.2d 126, affirming, 

D. C., 38 F.Supp. 874—Scott v. 

Beams, C.C.A.OkL, 122 F.2d 777— 
Gates V. General Casualty Co. of 
America, C.C.A.Cal., 120 F.2d 925 
—The Josephine & Mary, C.C.A. 
Mass., 120 F.2d 459^—Drake v. Gen¬ 
eral Pinance Corporation of 'Louisi- 
ana, C.C.A.La., 119 P.2d 588—U. S. 

V. Lux Laundry Co., C.C.A.Ind., 
118 P.2d ^48—Wittmayer v. U. S., 
C.C.A.Mont., 118 P.2d 80«—Mid- 
Continent Pipe Line Co. v. White- 
ley, C.C.A.Okl., 116 P.2d 871—Bo- 
lander v. Godsil, C.C.A.Alaaka, 116 
P.2d 437—Atlas Beverage Co. v. 


Minneapolis Brewing Co., C.C.A. 
Mo., 113 P.2d 672—The Friendship 
II, C.C.A.Fla., 113 F.2d 105, cer¬ 
tiorari granted Just v. Chamhers, 
61 S.Ct. 63, 311 U.S. 634, «4 L.Ed. 
403, reversed on other grounds 61 
S.Ct. 687, 312 U.S. 383, 668, 86 L. 
Ed. 90'3—Mississippi Valley Tim- 
her Co. v. Mengel Co., C.C.A.Miss., 
112 F.2d 947—Mutual Life Ins. Co, 
of New York v. Drummond, C.C.A. 
Mo., 111 F.2d 2S2, affirming, D.C., 
Drummond v. Mutual Life Ins. Co. 
of New York, 28 F.Supp. 294— 
Curb and Gutter Dist. No. 37 of 
City of Payetteville v. Parrish, C. 
C.A.Ark., 110 P.2d 902-^Lowden v. 
Shoffner Mercantile Co., C.C.A.Ark., 
109 F.2d 956—Columbia Ins. Co. of 
New Jersey v. Peoples Exchange 
Bank of Russell ville, C.C.A.Ark., 
109 P.2d 530—Linea Sud-Ameri- 
cana v. 7,295.40 Tons of iLinseed, 

C. C.A.N.Y., 108 P-2d 755, affirming, 

D. C., 29 F.Supp. 210, and certiorari 

denied 60 S.Ct. 615, 309 U.S. 672, 
84 'L.Ed. 1018—McDaniel v. U. S., 
C.C.A.I11., 108 P.2d 450—Storley v. 
Armour & Co., C.C.A.N.D., 107 P.2d 
499—Farm Bureau Mut. Automo¬ 
bile Ins. Co. V. Daniel, C-C-A-Va., 
104 P,2d 477—^Madden v. Mac Sim 
Bar Paper Co., O.C.A.Mich., 103 P. 
2d 974, certiorari denied 60 S.Ct. 
102, 308 U.S. 556, 54 L.Ed. 468, re¬ 
hearing denied 60 S.Ct. 136, '308 
U.S. 635, 84 L.Ed. 528—Globe-Un- 
ion V. Chicago Telephone Supply 
Co., C.C.A.Ind., 103 F.2d 722, fol- 
lowed in Cutler-Hammer, Inc., v. 
Chicago Telephone Supply Co., C. 
C.A.Ind., 103 F.2d 732—Eastern 
States Petroleum Co. v. Gilliland 
Refining Co., C.C.A.Tex., 10'3 F.2d 
186—^Clark & Wilson 'Lumber Co. 
of Delaware v. McAllister, C.C.A. 
Or.. 101 F.2d 709—A. E. Barker & 
Co. of California v. Gilinsky Pruit 
Co., C.C.A.Neb., 100 F.2d 863— 
Wilson V. U. S., C.C.ACal., 100 P. 
2d 552—Shamhegian v. U. S., C.C. 
A.R.I., 100 P.2d 414—Northern 

Trust Co. of Chicago v. Edenborn, 
C.C.A.La., 98 P.2d 657, certiorari 
denied 59 S.Ct. 58'3, 306 U.S. 643, 
83 L.Ed. 1043—Ferguson v. Wachs, 
O.C.A.U1., 96 F.2d 910—Oregon 

Mortg. Co. V. Renner, C.C.A.Idaho, 
96 F.2d 429, affirming, D.C., 17 F. 
Supp. 727—Glick v. U. S., C.C.A. 
IlL, 93 P.2d 95'3—Hertz Drivurself 
Stations v. Ritter, C.C.A.Cal., 91 
F.2d 539—Singer Mfg. Co. v. Sein- 
feld, C.C.A.N.Y., 89 F.2d 35—Ott v. 
Long Beach Co., C.C.A.Ind., 70 P.2d 
1, certiorari denied 55 S.Ct. 103, 
293 U.S. 588, 79 L.Ed. 683—Crown 
Central Petroleum Corporation v. 
Bates, €.C.A.Tex., 37 P.Bd 50--&, cer¬ 
tiorari denied 50 S.Ct 348, 281 U. 
S. 743, 74 L.Ed. 11-56—Waterbury 


Co. V. Sunset Lighterage Corpora¬ 
tion, C.C.A.N.Y., 25 F.2d 621—St. 
Petersburg Advertising Co. v. 
American Motorsign Co., C.C.A. 
Fla., 25 P.2d 397—U. S. Industrial 
Chemical Co. v. Theroz Co., C.C.A. 
Md., 25r P.2d 387, affirming, D.C., 
Theroz Co. v. U. S. Industrial 
Chemical Co., 14 F.2d 629, and cer¬ 
tiorari denied U. S. Industrial 
Chemical Co. v. Theroz Co., 49 'S. 
Ct. 12, 278 U.S. 608, T3 L.Ed. -534— 
Elkhorn-Hazard Coal Co., v. Ken- 
tucky River Coal Corporation, C.C. 
A.Ky., 20 P.2d 67—Dempsey v. 
Merritt, Chapraan & Scott Corpo¬ 
ration, C.C.A.N.Y., 10 F.2d 687— 
Muentzer v. Los Angeles Trust & 
Savings Bank, C.C.A.Ind., 3 F.2d 
222 . 

4 C.J. p 88'3 note 33, p 885 notes 41* 
42, p 886 note 44. 

Sxtfficiency of conlLlct 
The conflict does not have to be 
between different witnesses but may 
be found in different parts of the tes- 
timony of the same witness.—John¬ 
son v. Ellmers, C.C.A.Ky., 295 P. 685. 

13. U.S.—McCaughn v. Real Estate 
Land Title & Trust Co., Pa., 56 S. 
Ct 604, 297 U.S. 606, 80 L.Ed. 879, 
reversing, C.C.A., Real Estate Land 
Title & Trust Co. v. McCaughn, 79 
F.2d 602, certiorari granted Mc¬ 
Caughn V. Real Estate Land Title 
& Trust Co„ 56 S.Ct 442, 297 U.S. 
699, 80 L.Ed. 988—Prudential Ins. 
Co. of America v. Carlson, C.C.A. 
Kan., 128 P.2d 607—'Rowe v. Gatke 
Corporation, C.C.A.Ind., 126 P.2d 61 
—City of San Diego v. Perry, C.C. 
A.Cal., 124 F,2d 629—Edwin L. 
Wiegand Co. v. Harold E. Trent 
Co., C.C.A.Pa., 122 F.2d 920—Plack 
V. Baumer, C.C.A.Pa., 121 P.2d 676 
—Gary Theatre Co. v. Columbia 
Pictures Corporation, C.C.A.Ill., 
120 P.2d 891—Deward & Rich v. 
Bristol Savings & Loan Corpora¬ 
tion, C.C.A.Va., 120 F.2d 537, af¬ 
firming, D.C., 34 F.Supp. 345—Com- 
monwealth Trust Co. of Pittsburgli 
V. Reconstruction Finance Corpora¬ 
tion, C.C.A.Pa., 120 P.2d 254— 
Pressed Metals of America v. 
Woodworth, C.C.A.Mich., 119 P.2d 
210—U. S. V. De Back, C.C.A.Cal., 
118 F.2d 208, modifying, D.C., 29 
F.Supp. 141—Webb v. Prisch, C.C. 
A.I11., 111 P.2d 887—Township of 
South Hackensack v. Federal De- 
posit Ins. Corporation, C.C.A.N.J., 
109 F.2d '327, certiorari denied 60 
S.Ct 896, 310 U.S. 624, 84 L.Ed. 
1396—U. S. V. 'Flower, C.C,A.Neb., 
108 F.2d 298—Storley v. Armour 
& Co., C.C.A,N.D., 107 F.2d 499— 
Hoflfman v. New Jersey Federation 
of Young Men's and Toung Wo- 
men‘s Hebrew Assans, C.C.A.Pa., 
106 F.2d 204, reversing, D.C., New 
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facts -were correctly faund.!* 

(b) When Reviewable 
The trla[ court^s findings Qf fact are not conclu- 
sive, either at law or in equity, and they may be re- 
viewed and set aside if they lack evidentiai support, 
are clearly erroneous, or are against the ciear weight 
of the evidence, The appellate court is not obliged 
to accept findings representing conclustons of law rath- 
er than of fact or findings based on documentary evi- 
dence. 


Notwithstanding- the g^eneral rule that questions 
of fact ordinarily will not be reviewed by the Circuit 
court of appeais, the trial court^s findings of fact 
are not conclusive^ and they may be considered and 
set aside by the appellate court if they are clearly 
erroneous,^^ or if they are against the ciear weight 
of the evidence.i® So the question of whether or 
not the fact findings below are sufficiently sustained 


Jersey Pederation of Young" Men*s 
and Toung Women’s Hebrew 
Ass'ns V. Hoffman, 2S P.Su^pp. 556 
—Ungrerleider v. Citizens Commer- 
cial & Savingrs Bank of Flant, C.C. 
A.Mich., 104 F.2d 718—Southern 
Extract Co. v. Green, €.C.A.Tenn., 
103 F.2d 232, certiorari denied 60 
S.-Ct. 81, 308 U.S. 568, 84 (L.Ed. 476 
—Guilford Const. Co. v. Big-ffS, C. 

C. A.N.C., 102 F.2d 46—^Pranklin 

'Saving^s & Loan Co. of Maeon v. 
American Employers Ins. Co., C.C. 
A.Ga., 99 F2d 494. 

D.C.—Prevost v. Mor^enthau, 106 F. 
2d 330, 70 App.D.C. 306, affirmingr, 

D. C., 22 F.Supp. 43. 

1-4. U.S.—MacDonnell v. Capital Co., 
C.C.A.Cal., 130 F.2d 311—U. S. v. 
Stili, C.C.A.S.C., 120 F.2d 876, cer¬ 
tiorari denied Stili v. U. S.. 62 S. 
Ct, 135, 314 U.S. 671, 86 U.Ed. 537 
—Adair v. Shallenberger, C.C.A. 
111., 119 P.2d 1017—Venuto v. Rob- 
inson, C.C.A.N.J., 118 F.2d 679, cer¬ 
tiorari denied 62 S.Ct. 5S, 314 U.S. 
627, 86 U.Ed. 504—National Mut. 
Oasualty Co. of Tulsa, Okl. v. Eis- 
enhower, C.C.A.ICan., 116 P.2d 891 
—iLewis V. U. S., C.C.A., 113 P.2d 
489—Stevens v, Edwards, C.C.A. 
Fla., -112 F.2d 534, certiorari de¬ 
nied 61 S.Ct 45, 311 U.S. 378, 85 

U. Ed. 437—Snapp Hotel & Realty 
Co. V. Elbert, C.C.A.Mo., 108 F2d 
661—Title Guaranty & Surety Co. 

V. State of Missouri ex rei. and to 
Use of Stormfeltz, C.C.A.Mo., 105 
F.2d 496—Metro-Goldwyn-Mayer 
Corporation v. Fear, C.C.A.Cal,, 104 I 
F.2d 892—^Helvering v. Johnson, C. 
C.A., 104 F.2d 140, certiorari grant-^ 
ed 60 S.Ct 114, 308 U.S. 536, 84 U. 
Ed. 452, affirmed 60 S.Ct 293, 30*8 

U. S. 523, 84 L.Ed. 443, motion 

granted 60 S.Ct. 584—Oliver v. 
Bell, C.aA.Pa., 103 F.2d 760, af- 
firming, D.C., 23 F.Supp. 30—'Ken- 
nedy v. Anderson-Tully Co., C.C.A. 
Tenn., 102 F.2d 340—^Fergu-son v. 
Wachs, C.C.A.I11., 96 F.2d 910— 

Oregon Mortg. Co. v. Renner, C.C. 
A.Idaho, 96 F.2d 429, afflrming, D. 
O., 17 F.Supp. 727—Plack v. Holte- 
gel, aC.A.Ind., 93 F.2d 512—U. S. 

V. Gamble-Skogmo, ■C.O.A.Minn., 91 
F.2d 372—^U. S. v. Washington De- 
hydrated Food Co., C.C.A.M 0 ., 89 
F.2d 606—Fitzgerald v. McFadden, 
C.CAt-N*ir., 88 F.M 639—Davies v. 
Hoihe Trust Co., C.C.A.M 0 ., 83 F.2d 
12 4rT—Mutual l>ife Ins. Co. of New 


York V. Stili, C.C.ANeb., 78 F.2d 
748—Brooks v. Willcuts, C.C.A. 
Minn., 78 F.2d 270, affirming, D.C., 
9 F.Supp. 19—Salt Bayou Drainage 
Dist V. Futrall, C.C.A.Ark., 72 F. 
2d 940—Jensma v. Sun ILife Assur. 
Co. of Canada, C.C.A.Idaho, 64 F.2d 
457, reversing, • D.C., Jensma v. 
Benefit Ass'n of Ry. Employees, 1 
F.Supp. 951, certiorari denied 'Sun 
'Life Assur. Co. of Canada v. Jens¬ 
ma. 53 S.Ct 795. 289 U.S. 763, 77 
L.Ed, 1505—^P. T. Dooley Lumber 
Co. V. U. S., C.C.A.Ark., 63 F2d 
384, certiorari denied 54 S.Ct 58, 
290 U.S. 640, 78 L.Ed. 556—Calhoun 
V- Stratton, C.C.A.Tenn., 61 F.2d 
302—Pederal Intermediate Credit 
Bank of Omaha v. L^Herisson, C. 
C.A.S.D., 33 F.2d 841—People's 

Bank of Keyser, W. Va. v. Inter¬ 
national Finance Corporation, C.C. 
A,W.Va., 30 F.3d 46, affirming. T).C., 
International Finance Corporation 
V. People’s Bank of Keyser, 27 F. 
2d 523, certiorari denied Peoples’ 
Bank of Keyser, W. Va. v. Inter¬ 
national Finance Corporation, 49 S. 
Ct 352, 279 U.S. 858, 73 L.Ed. 999 
—.^^tna Ins. Co. of Hartford, Conn. 
V. Licking Valley Milling Co., C.C. 
A.Ky., 19 F.2d 177, certiorari de¬ 
nied 48 S.Ct '37, 275 U.S. 541, 72 
L.Ed. 415—Shaw v. Owens, C.C.A. 
La., 18 F.2d 954, certiorari denied 
48 S.Ct 31, 275 U.S. 536, 72 L.Ed. 
413—Thompson-Starrett Co. v. La 
Belle Iron Works, C.C.A.N.Y., 17 
P.2d 536, certiorari denied 47 S.Ct. 
763, 274 U.'S. 748, 71 L.Ed. 1330— 
Gamden Woolen Co. v. Eastem S. 
S. Lines, C.C.A.Me., 12 F.2d 917, va- 
cating, D.C., 8 P.2d 163—Miami Pa¬ 
per Co. V. American Woodpulp Cor¬ 
poration, C.C.A.Ohio, 5 P.2d 408— 
Himing v. Live Stock Nat. Bank, 
C.C.AIowa, 1 ■P.2d 307—Bank of 
Waterproof V. Fidelity & Ueposit 
Co. of Maryland, C.C.A.La., 299 P. 
478, denying rehearing 297 P. 217, 
certiorari denied Fidelity & De- 
posit Co. of Maryland v. Bank of 
Waterproof, 45 S.Ct. 98, 266 U.S. 
618, 69 L.Ed. 471—Kentucky Coal 
'Lands Coi y. Mineral Levelopment 
Co., €.C.A.Ky., 295 P. 255—Pneu- 
matic Scale Corporation v. Main- 
waring, CLC.A.N.T., 286 'F. 378— 
U. S. V. .Fennsylvania & Lafce Erie 
Dock Co., CXlA.O!iio, 272 W. 839— 
Garwood v. Scheiber, Cal., 246 F. 
74, '158 CX5.A. 306, certiorari de-^ 

412 


nied 38 S.Ct 427, 247 U.S. 606, 
62 L.Ed. 1240—^Wear v. ImperiaI 
Window Glass Co., Mo., 224 F. 60 
139 C.C.A. 622. 

4 C.J. p '654 note 99, p 887 note 62. 
Befnsal to find facts 

(1) Where a refusa! to find facts 
involves the weighing of evidence, 
it is as conclusive on appeal as af¬ 
firmative findings.—Pennok Oil Co. 
V. Roxaba Petroleum Co. of Oklaho- 
ma, C.C.A.Okl., 289 P. 416—Schoen- 
wald V. Bishop, Alaska, 244 P. 715, 
157 C.C.A. 163—Nashville Interurban 
Ry. V. Barnum, N.T., 212 F. 634, 129 

C. C.A. 170. 

(2) However, where special find¬ 
ings have 'been requested and re- 
fused, the appellate court may re- 
view the evidence to see if it is such 
as imposed on the trial court the 
duty to grant the request for special 
findings.—Bunday v. Huntington, S. 

D. , 224 P. '847, 140 C.C.A. 415. 

15. U.S.—Jax Beer Co. v. Redfem, 
C.C.A.Tex., 124 P.2d 172—Fleming 
V. Palmer, C.C.A.Puerto Rico, 123 
P.3d 749—^Kuhn v. Princess ILida of 
Thurn & Taxis, C.C.A.Pa., 119 P.2d 
704—^^tna Life Ins. Co. v. Kepler, 
C.C.A.Neb., 116 P.2d 1—U. S. v. 
Perry, C.C.A.Ark., 55 P.2d 819— 
U. S. V. Worley, C.C.A.Neb., 42 F. 
2d 197. 

4 C.J. p 880 note 94. 

Findings set aside 

(1) Contrary to the evidence.— 
Hooper v. First Exchange Nat. Bank 
of Coeur D’AIene, C.C.A.Idaho, 53 F. 
2d 593—^Paine v. St. Paul Unio-n 
Stockyards Co., C.C.A.Minn., 28 F.2d 
463, modified on other grounds 35 P. 
2d 624—4 C.J. p 8'80 note 96. 

(2) Without support in the evi¬ 
dence.—Mermis v. Waldo, C.C.A 
Kan., 91 F.2d 391—Stuyvesant Ins. 
Co. v!‘ 'Sussex Pire Ins. Co., C.C.A.N. 
J., 90 F.2d 281, certiorari denied 58 
S.Ct. 144, 302 U.S. 742, 82 L.Ed. 573. 

(3) pue to, or cplored by, an error 
or misconception of law.—Chicago & 
A. Ry. Co. V. Pressed 3teel Car Co., 
JIL, 243 P, 883, 156 C.C.A. 395, cer¬ 
tiorari denied 38 S.Ct. 11, 245 U.S. 
652, 62 L.Ed. 532. 

116. U.S.—-State Farm Mut. Automo- 
' bile Ihs. Co. v. Bbnacci, CiC.ANeb., 
111 F.2d 412L^Williams V. Wil¬ 
liams, C.C.AIH., 61 P.2d 257, oer- 
■ tiorari denied 53 S.Ct. 404» 288 U. 
S. 612, 77 L.Ed. 986. ‘ 
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or supported by the record evidence is one which 
will be passed on by the appellate court.^'^ In this 
respect the findings, unless clearly erroneous, are 


to be regarded as adequately supported and left un- 
disturbed if they are sustained by sufiScient evi¬ 
dence,or by substantial evidence.^^ 


T nfmfflfil ent supportiiig evidence 

Under rule that fact finding-s shall 
not be set aside unless clearly er¬ 
roneous, a finding* of fact is “clearly 
erroneous” if it is against the ciear 
weight of the evidence, and it does 
not suffice that it is supported by ev¬ 
idence.—Fleming v. Palmer, C.C.A. 
Puerto Rico, 123 P.2d 749. 

17 - U.S.—Kuhn v- Princess Lida of 
Thurn & Taxis, O.C.A.Pa., 119 F.2d 
704—Campana Corporation v. Har- 
rison, C.C.A.I11., 114 F.2d 400— 

Massachusetts Protective Ass'n v. 
U. S., C.C.A.Mass., 114 P.2d 304, 
reversing, D.C., 22 F.Supp. 755— 
State Farm Mut. Automobile Ins, 
Co. V. Bonacci, C.C.A.Neb., 111 F.2d 
^12—Universal Gas Co. v. Central 
Illinois Public Service Co., C.C.A. 
IlL, 102 F.2d 164—Baldwin Rubber 
Co. V. Paine & Williams Co., C.C.A. 
Mich., 99 F.2d 1—Aycock v. Brad- 
bury, C.C.A.OkL, 77 F.2d 14, cer¬ 
tiorari denied Bradbury v. Ayeock, 
56 S-Ct 101, 296 U.S. 589, 80 U.Ed. 
416—G. C. Mengel & Bro. Co. v. 
Handy Chocolate Co., C.C.A.Mass., 
10 F.2d 293, certiorari denied Han¬ 
dy Chocolate Co. v. C. C. Mengel 
& Bro. Co., 46 S.Ct. 483, 271 U.S. 
668, 70 ‘L.Ed. 1141. 

Improper evidence not considered 
When considering whether the 
findings have proper evidentiary sup- 
port, the appellate court will elim¬ 
inate from consideration all incompe- 
tent and immaterial evidence.—Clau- 
son V. U. S., C.C.A.S.D., 60 P.2d 694. 

la U.S.—Wittmayer v. U. S., C.C.A. 
Mont, 118 F.2d 808—Sauder v. Ditt- 
mar, C.C.A.Han., 118 F.2d 524— 
Van Auken v. Second Nat. Bank & 
Trust Co. of Saginaw, C.C.A.Mich., 
117 P.2d 93^, certiorari denied 61 
S.Ct. 1118, 313 U.S. 593, 85 L.Ed. 
1547—U. S. V. Fleming, C.C.AGa., 
115 F.2d 314—Reinstine v. Rosen- 
field, C.C.A.I11., 111 F.2d 892—U. 
S. V. Adler's Creamery, G.C.A-N.T., 
107 F.2d 987—Sundt v. Turman Oil 
Co., C.C.A.Tex., 107 F.2d 762—Oliv¬ 
er V. Tellow Cab Co., C.C.A.I11., 98 
P.2d 192—Conqueror Trust Co. v. 
Eldelity & Deposit Co. of Mary- 
land, C.C.A.MO., 63 F.2d 833—Wes- 
sel V. U. S., C.C.A.Neb., 49 F.2d 137 
—United Shoe Machinery Corpora¬ 
tion V. Muther, C.C.A.Mass., 288 F. 
283, certiorari denied 44 B.Ct. 33, 
263 U.S. 703, 68 L.Ed. 515—Na¬ 
tional Surety Co. v. Globe Grain & 
Milling CO., Cal., 256 F. 601; 167 
O.O.A 6*31, 4 A.tL.R. 552. 

Kndings snstalned where support¬ 
ed by: 

(1) Material and competent evi¬ 
dence.—Eppenauer v. Ohio Oil Co., 
aaA.Tex., 128 F.2d 363—Wenzel & 


Henoch Const. Co. v. Metro-politan 
Water Dist. of Southern California, 
C-C.ACal., 115 F.2d 25, certiorari de¬ 
nied Wenzel & Honock Const. Co. v. 
Metropolitan Water Dist. of South¬ 
ern California, 61 S.Ct. 834, 313 U.S. 
560, 85 L.Ed. 1520—Edwards v. 'Lain, 
C.C.AI11., 112 F.2d 34’3—Fox v. Lof- 
land, C.C.A.Pa., 98 F.2d 589, certiorari 
denied 59 S.Ct. 359, two cases, 305 

U. S. 658, 83 L.Ed. 427—Turnbow v. 
CLamb, C.C.A.Tex., 95 P.2d 29—Greene 

V. 0’Connor, C.C.A.N.T., 93 F.2d 309 
—James v. Nelson, C.C,A.Alaska, 90 
F.2d 910, certiorari denied 58 S.Ct 
41, 302 U.S. 721, 82 -L.Ed. 556—4 C.J. 
p 877 note 80. 

(2) Some or any competent or ad- 
missible evidence.—Fort Atkinson 
Loan & Investment Co. v. Merchan- 
dise Bank & Trust Co. of Chicago, 
IlL, C.C.A.Wis., 89 F.2d 942—U. S. v. 
Washington Dehydrated Food Co., C. 
C.A.MO., 89 F.2d 606—Cudahy Pack- 
ing Co. v. City of Omaha, -C.C.A-Neb., 
24 P.2d 3, certiorari denied 49 S.Ct. 
9, 278 U.S. 601, 73 L.Ed. 530—Ameri¬ 
can Sales Book Co. v. Bullivant, Or., 
117 P. 255, 54 C.C.A. 287, certiorari 
denied 23 S.Ct 855, 190 U.S. 560, 47 
'L.Ed. 1184. 

(3) Ample or abundant evidence.— 
Rowe V. Gatke Corporation, C.C.A. 
Ind., 126 P.2d 61—Bell v. Saxon, C.C. 
A.Pla., 296 F. 690—Roswell Drainage 
Dist. V. Dickey, C.C.A.N.M., 292 F. 29 
—Great Northern Ry. Co. v. Phila¬ 
delphia & Reading Coal & Iron Co., 
Minn., 242 P. 799, 155 C.C.A. 387— 
'Luten V. Sharp, Kan., 234 P. 880, 
148 C.C.A. 478, affirming, D.C., 217 P. 
76. 

(4) Legitimate or reasonable infer- 
ences deduced from the evidence.— 
Gross V. Fidelity & Deposit Co. of 
Maryland, C.C.A.N.T., 72 P.2d 223. 

(5) If find.ings which will uphold 
the judgment are adequately sustain¬ 
ed by the evidence, there will be no 
reversal because of the insufficiency 
of the evidence as to other or imma¬ 
terial findings.—Oregon Mortg. Co. v. 
Renner, C.C.A.Idaho, 96 F.2d 429, af¬ 
firming, D.-C., 17 F.Supp. 727. 

(6) If there is evidence which sup- 
ports the findings, they will not he 
disturbed for lack of support simply 
because there is other evidence 
which, if believed and accepted, war- 
rants findings .the other way.—Low- 
enstein v. I. N. Platt &. Co., C.CA.N. 
Y., 58 F.2d 173—4 C.J. p 884 note 37. 
19. U.S.—^Pord V. Caspers, C.C.A. 

' IU.; 128' P.2d, 884, affirming, D.C., 

42 F.Supp. 994—Galion Iron Works 

& Mfg. Co. V. J. D. Adams Mfg. 

Co., C.C.A.Ind., 128 F.2d 411—City 

of Baton Rouge, La., v. Rbbinsoh, 
i C.C.A^La;, m F.2d 693—Ryan v. 
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Denver Union Terminal Ry. Co.,. 
C.C.A.C 0 I 0 ., 126 F.2d 782—Ploridin 
V. Attapulgus Clay Co., C.C.A.Del., 
125 P.2d 669, affirming, D.C., 35 F. 
Supp, 810—Dye v. U. S., aC.A.OkL, 
123 P.2d 385—^Apex Electrical Mfg. 
Co. V. Maytag Co., C.C.A.Ind., 122 
P.2d 182, certiorari denied May¬ 
tag Co. V. Apex Electrical Mfg. 
Co., 62 S.Ct. 297, 314 U.S. 687, 86 
L.Ed. 549—Gary Theatre Co. v. 
Columbia Pictures Corporation, C. 
C.A.I1L, 120 F.2d 891—Maier v. 
Continental Oil Co., C.C.A.Ind., 120 
P.2d 237, certiorari denied 62 S.Ct. 
101, 314 U.S. 652, 86 L.Ed. 523— 
Keystone Motor Freight Lines v. 
Brannon-Signaigo Cigar Co., C.C. 
A.Tex„ 1L5 P.2d 736—Wertz v. Na¬ 
tional City Bank of Evansville, 
Ind., C.C.A.Ind., 115 P.2d 65, cer¬ 
tiorari denied 61 S.Ct. 41, 311 U.S. 
675, 85 L.Ed. 434—Poote Bros. Gear 
& Machine Corporation v. National 
Labor Relations Board, C.C.A., 114 
F.2d 611, reversed on other 
grounds 61 S.Ct. 318, 311 U.S. 620, 
85 L.Ed. '394—E. Albrecht & Son v. 
Landy, C.C.A.Minn., 114 F.2d 202, 
reversing, D.C., 27 F.Supp. 65— 
Cater Const. Co. v. Nischwitz, C.C. 
A.I1L, 111 F.2d 971-TCurb and Gut- 
ter Dist. No. 37 of City of Payette- 
ville V. Parrish, C.C.A.Ark., 110 F. 
2d 902—In re Chicago & N- W- R. 
Co., C.C.A.I11., 110 P.2d 425—Bar- 
nard v. Standard Oil Co. of Indi- 
ana, C.G.A.Ind., 110 F,2d 417— 
American Home Pire Assur, Co. v. 
Hargrove, C.C.A.OkL, 109 P.2d 86— 
Federal Deposit Ins. Corporation v. 
Barton, C.C.A.OkL, 106 F.2d 737— 
Smoley v. New Jersey Zinc Co., C. 

C. A.N.J., 106 F.2d 314, affirming, 

D. C., 24 F.Supp. 494 —Luzier’s v. 
Nee, C.C..\.Mo., 106 P.2d 130, af¬ 
firming, D.C., 24 F.Supp. 608, and 
certiorari denied 60 S.Ct. 514, 309 
U.S. 660, 84 L.Ed. 1008—Federal 
Deposit Ins. Corporation v. Dealon, 

C. C.A.OkL, 105 P.2d 677, affirming, 

D. C., Deaton v. Federal Deposit 
Ins. Corporation, 24 F.Supp. 984— 
American NaL Bank & Trust Co. 
of Chicago v. U. S., C.C.A.IIL, 104 
F.2d 783—American Alliance Ins. 
Co. V. Brady Transfer & Storage 
Co., C.CA.Iowa, 101 F.2d 144— 
American Glycerin Co. v. Eason 
Oil Co., C.C.AOkL, 98 P.2d 479, cer¬ 
tiorari denied 59 S.Ct. 107, 305 U.S. 
640, 83 'L.Ed. 413, rehearing denied 
59 S.Ct. 153, 305 U.S. 672, 83 L.Ed. 
435—Pure Oil Co. v. Hyman, C.C.A. 
IlL, 95 P.2d 22—Pulitzer Pub. Co. 
V- Current News Peatures, C.C.A- 
Mo„ 94 F.2d 682, certiorari denied 
53 S.Ct. 1040, Sm U.S. 57.0, 32 ‘LwEd. 
15'35—^Paridy v. Caterpillar Tractor 
Co., O.C.A.I1L, 94 F.2d 292, certio- 



§ 297 


FEDERAL C0TJET8 


36 C.J.S, 


Findings representing conclusions of law. The 
Circuit court of appeals is, of course, not bound by 
hndings which are conclusions of law rather than 
of fact,20 and accordingly findings based on facts 
which are not in dispute, or which are agreed to by 
the parties, present questions of law proper for the 


determination of the appellate court unhampered by 
the trial courfs conclusions.^^ So also the appellate 
court will always review to determine whether the 
findings made support the judgment rendered, or 
the ultimate conclusion drawn;^^ and it may also 
pass on the propriety of conclusions or ultimate find- 


rari denied 5S S.Ct. 758, 203 U.S. 
657, 82 'L.Ed. 1116—Arn v. Dunnett, 
C.C.A.OkL, 93 F.2d 634, certiorari 
denied 58 S.Ct. 1046, 304 U.S. 577, 
S2 L.Ed. 1540—Mermis v. Waldo, C- 
C.A.Kan., 91 F.2d 391—The Dalzel- 
line, C.O.A.N.T., 89 F.2d 160, modi- 
fying-, D.C., 15 F.Supp. 122—Niel- 
sen V. General American 'Life Ins. 
Co., C.C.A.N.M., 89 P.2d 90, 110 A. 
'L.R. 1133—Gideon-Anderson 'Lum- 
ber Co. v. St. 'Louis Southwestern 
Ry. Co., C.C.A.MO., 88 F.2d 232— 
Clark V. Mutual Loan & Invest- 
ment Co., C.C.A.Ark., 88 F.2d 202— 
Conyers v. Cleveland, C.C.A-S.C., 8 7 
F.2d 195—Board of Com’rs of Cad- 
do County v. U. S., C.C.A.Okl., 87 F. 
2d 55—Wellston Trust Co. of St. 
Louis V. Snyder, C.C.A.Mo., 87 F.2d 
44—Davies v. Home Trust Co., C. 
C.AMo., 83 F.2d 124—Union 
Bleachery v. U. S., C.C.AS.O., 79 F. 
2d 549—Brooks v. Willcuts, C.C.A. 
Mich., 78 F.2d 270, affirming, D.C., 
9 F.Supp. 19—Grauf v. State Nat. 
Bank of St. 'Louis, C.C.A.Mo., 76 
F.2d 726—Public Opinion Pub. Co. 
V. Jensen, C.C.A.S.D., 76 F.2d 494— 
EI Paso & S. W. R. Co. v. Phelps- 
Dodge Mercantile Co., C.C.A.Ariz., 
75 P.2d 873—U. S. v. Jones, C.C.A, 
Tex., 74 F.2d 986—Kretni Develo-p- 
ment Co. v. Consolidated Oil Cor¬ 
poration, C.C.A.Wyo., 74 F.2d 497, 
certiorari denied 55 S.Ct. 829, 295 

U. S. 750, 79 L.Ed. 1694—Willcuts v, 
Stoltze, C.C.A.Minn., 73 F.2d 868, 
affirming, D.C., Stoltze v. Willcuts, 
4 F.Supp. 486—Robinson v. Bowe, 
C.C.A.S.D,, 73 F.2d 238—U. S. v. 
Linde, C.C.AKan., 71 F.2d 925— 
Kurecki v. Buck, C.C.A.I11., 71 P. 
2d 227—U. S. V. Beller, C.C.AInd., 
70 F.2d 46'3—Hussey-Hobbs Tie Co. 

V. Louis ville & N. R. Co., C.C.A. 
Mo., 69 P.2d 92—Motter v. Patter- 
son, C.C.A.Kan-, 68 P.2d 252, af¬ 
firming, D.C., Patterson v. Motter, 
55 F.2d 692—Coleman Furniture 
Corporation v. Home Ins. Co. of 
New York, C.C.A.Va., 67 F.2d 347, 
affirming, D.C., 4 F.Supp. 794, and 
certiorari denied 54 S.Ct. 453, 291 

U. S. 669, 78 L.Ed. 1059—National 
Bank of South Carolina of Sunter 

V. American Surety Co. of New 
York, C.C.A.S.G., 67 F.2d 131—-Col- 
lege Inn Food Products Co. v. 'Lou- 
■don Packing Co., C.C.A.Ind., 65 P. 
2d 883—Brown Shoe Co. v. Cams, 
C.C-AMo., 65 F.2d 294, certiorari 
denied 54 S.CL 1*30, 290 U.S. 695, 
78 OAEd- 598—McCaughn v. Elec¬ 
tric Storage Battery Co., C.C.A.Pa, 
63 F.2d 715, affirming. D.C., Blec-- 


tric Storage Battery Co. v, Mc¬ 
Caughn, 52 P.2d 205, affirmed 54 F. 
2d 814—U. S. V. Pitzpatrick, C.C.A. 
Okl., 62 P.2d 562—Taber v. U. S., 
C.C.A.Iowa, 59 F.2d 568, certiorari 
denied 53 S.Ct. 86, 287 U.S. 636, 77 
L.Ed. 551—Lehman v. Tait, C.C.A. 
Md., 58 P.2d 20, certiorari denied 
53 S.Ct. 79, 287 U.S. 626, 77 L.Ed. 
543—Hanagan v. U. S., C.C.A.I11., 
57 P.2d 860—Independence Indem- 
nity Co. v. Sanderson, C.C.A.Cal., 
57 P.2d 125—First Nat. Bank v. 
Andresen, C.C.AMinn., 57 F.2d 17— 
Kingston v. American 'Car & Poun- 
dry Co., C.C.A.Mo., 55 F.2d 132, cer¬ 
tiorari denied 52 S.Ct. 459, 285 U.S. 
5 60, 76 L.Ed. 948—Rector v. Sun- 
crest Lumber Co., C.C.A.N.C., 52 P. 
2d 946—Bereth v. Sparks, C.C.A. 
Wis., 51 P.2d 441, 80 A.L.R. 909— 
U. S. V. Tyrakowski, C.C.A.I11., 50 
F.2d 766—U. S. v. Rhodes, C.C.A 
W.Va, 49 F.2d 223—Exchange 
Trust Co. V. Capitol Life Ins. Co., 

C. C.A.Okl., 49 P.2d r33, affirming, 

D. C., 40 P.2d 687—Blair v. U. S., C. 
C,A.Ark., 47 F.2d 109—Kline v. H. 
Poleskin & Son, C.C.A.Md., 46 F.2d 
998—Gill V. Benjamin Pranklin 
Realty & Holding Co., O.C.APa., 
43 F.2d '337, certiorari denied 51 
S.Ct. 106, 282 U.S. 892, 75 L.Ed. 786 
—Bellaire, Benwood & Wheeling 
Ferry Co. v. Interstate Bridge Co., 
C.C.A.W.Va., 40 P.2d 323, certiorari 
denied 51 S.Ct. 35, 282 U.S. 861, '75 
L.Ed. 762—'Ladd v. Perry, C.C.A 
111., 40 P.2d 265—Wald v. Long- 
acre, C.C.A.Pa., '34 F.2d 25—General 
Motors .^Vcceptance Corporation v. 

U. S., C.C.A. Okl., 32 P.2d 121— 
Maryland Casualty Co. v. Miles, C. 
C.ACal., 31 F.2d 751—Del Valle v. 
Rossy, C.C.A.Puerto Rico, 29 F.2d 
353—^Paine v. St. Paul Union 
Stockyards Co., C.C.AMinn., 28 P. 
2d 463, modifled on other grounds 
35 P.2d 624—Canadian Nat. Ry. Co. 

V. George M. Jones Co., C.C.A. 
Mich., 27 P.2d 240, affirming, D.C., 
George M. Jones Co. v. Canadian 
Nat. Ry. Co., 14 F.2d 852—^New 
York Underwriters' Fire Ins. Co. 
V. Malham & Co., C.C.A.Ark., 25 P. 
2d 415—U. S. Pennsylvania & Lake 
Erie Dock Co., ‘C.C.A.Ohio, 272 F 
339. 

4 C.J. p 878 note 82. 

20u U.S.—Himmel Bros. Co. v. Ser- 
rick Corporation, C^C.A.Ind., 122 F. 
2d 740—Campana Corporation v. 
Harrison, C.C.A.I1L, 114 F,2d 400. 
Jurisdictiozi 

Where the review is of the deci- 
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sion of the trial court on the ques- 
tion of jurisdiction, the reviewing 
court will examine the evidence of 
the facts bearing on that question. 
—Mas V. Owens-Illinois Glass Co., 
D.C.Va, 34 F.Supp. 415. 
Denomination of finding- 

That district court denominated its 
holding a ‘ffinding of fact” was not 
binding upon Circuit court of appeals. 
—Bendix Home Appliances v. Radio 
Accessories Co., C.C.A.Neb., 129 F.2d 
177. 

21 . U.S.—Palmer v. Connecticut 
Railway & Lighting Co., Conru, 61 
S.Ct. 379, 311 U.S. 544, 85 L.Ed. 
336, affirming, C.C.A, Connecticut 
Railway & Lighting Co. v. Palmer, 

109 P.2d 568, certiorari granted 
Palmer v. Connecticut Railway & 
Lighting Co., 60 S.Ct. 894, 309'U. 
S. 653, 84 L.Ed. 1003, rehearing de¬ 
nied 61 S.Ct 609, 312 U.S. 713, 85 
L.Ed. 1143—^Wigginton v. Order of 
United Commercial Travelers of 
America, C.C.AInd., 126 F.2d 659— 
Butex Gas Co. v. Southern Steel 
Co., C.C.A.Tex., 123 F.2d 954—Kuhn 
V. Princess Lida of Thurn & Taxis, 
C.C.APa., 119 P.2d 704—In re Chi- 
cago & N. W. R. Co., C.C.A.I1U 

110 F.2d 425—U. S. v. South Geor- 
gia Ry. Co., C.C.AGa., 107 F.2d 
3—^Western Battery & Supply Co. 
V. Hazelett Storage Battery Co., C. 
C.A.Mo., 61 P.2d 220, reversing, D. 
C., Hazelett Storage Battery Co. 
V. Western Battery & Supply Co., 

52 P.2d 659, and certiorari denied 

53 S.Ct 399, 288 U.S. 608, 77 L.Ed. 
982—Uihlein v. General Electric 
Co., C.C.A.Wis., 47 P.2d 9^7—U. S. 
V. Kern River Co., C.C.ACal., 264 
F. 412, modifled on other grounds 
Kem River Co. v. U. S., 42 S.Ct 
60, 267 U.S. 147, 66 L.Ed. 175— 
Dunn V. Trefry, Mass., 260 P. 147, 
171 C.C.A. 183—Panama R. Co. v. 
Beckford, Canal Zone, 231 P. 136, 
145 C.C.A. 430. 

22 , U.S.—Kuhn v. Princess Lida of 
Thurn & Taxis, C.C.A.Pa., 119 P.2d 
704—Campana Corporation v. Har¬ 
rison, C.C.AI11., 114 F.2d 400— 

Huglin V. H. M. Byllesby & Co., 
C.C.A.lowa, 72 F.2d 341—Becker v. 
Evens & Howard Sewer Pipe Co., 
C.C.AwMo., 70 F.2d 596—Perry v. 
Wiggins, C.C.AMo., 57 F.2d 622, 
certiorari denied 53 S.Ct 12, 287 
U.S, 609, 77 LJEd. 629—Border Gas 
Co. V. Windrow, C.C.A.Tex., 3 F.2d 
974. 

Pailure to make fluding 

Where trial c^urt made no ade- 
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ings of fact which have been reached by way of 
deduction or inference from probative or subordi- 
nate facts.^^ 

Findings based on documentary emdence. As a 
rule, the Hmitation on the reviewing court's author- 
ity to review and set aside the trial court’s findings 
of fact is inapplicable where the findings are based 
on evidence v^hich is entirely or largely documenta¬ 
ry, for under such circumstances the appellate 
court is in just as good a position as the trial court 
to form a just estimate of the credence to be given 


to the testimony,^** 

In equity. As a general rule, an appeal in an 
equity case involves examination of both the law 
and the facts, so that the circuit court of appeals 
is in no way concluded by the fact findings of the 
trial court and may review and weigh all the evi¬ 
dence in the case and make its own findings.^® 
However, the findings of the trial court are entitled 
to considerable weight and deference,^'^ depending 
on the extent to which the trial judge was in a fa- 
vorable position to determine the facts accurately,^^ 


quate finding of fact on which to 
base determination of estoppel, Cir¬ 
cuit court of appeals could look to 
evidence to determine whether such 
fact existed.—Meeker v. Halsey, C.C. 
A.N.T., 87 F.2d 299. 

23. U.S.—U. S. V. Armature Rewind- 
ing Co., C.C.A.MO., 124 F.2d 589— 
Brown v. U. S., C.C.A.Pa., 95 F. 
2d 487, reversing, D.C., 19 F.Supp. 
825. 

24. tr.S.—Smith v. Royal Ins. Co., C. 

C. A.Cal., 125 F.2d 222, reversing, 

D. C., 37 F.Supp. 841—Fleming v. 
Palmer, C.C.A.Puerto Rico, 123 
F.2d 749—U. S. v. Anderson Co., 
aC.A.Ind., 119 F.2d 343—Chain 
0’Mines v. United Gilpin Corpora¬ 
tion, C.C.A.I11., 109 F.2d 617, certio¬ 
rari denied 61 S.Ct. 14, 311 U.S. 
659, 85 L.Ed. 422—U. S. v. Mitch- 
ell, C.C.A.Mo., 104 P.2d 343—Grove 
Laboratories v. Brewer Co., C.C.A. 
Mass., 103 F.2d 175—U. S. v. Corpo¬ 
ration of President of Ohurch of 
Jesus Christ of Latter-Day Saints, 
C.C.A.Utah, 101 F,2d 156—The Mar- 
sodak, C.C.A,Va., 94 F.2d 339—Kae- 
ser & Blair v. Merchants' Ass'n, C. 
CA.Ohio, 64 F.2d 575—Nashua Mfg. 
Co. V- Berenzweig, C.C.A.Ill., 39 F. 
2d 896. 

Where evidence is conflictiag, how¬ 
ever, trial court’s finding will not 
be disturbed unless plainly wrong, 
even though evidence is largely doc¬ 
umentary.—Olympie Salt Water Co. 
v. Shipowners' & Merchants' Tugboat 
Co., C.C.A.CaL, 48 F.2d 49, certio¬ 
rari denied 52 S.Ct. 8, 284 U.S. 619, 
76 L.Ed. 528—Bell v. Saxon, C.C.A. 
Fla., 296 F. 690. 

Oral aiid documentary evidence 

When in addition to the documen¬ 
tary or written evidence there is 
also some oral evidence which en- 
ters into the trial courfs considera- 
tion or aftords a partial basis for 
the findings, it is usualiy held that 
the findings are to be accorded their 
usual binding effecL—Patton-Tully 
Transp. Co. v. Barrett, C.C.A.Ohio, 37 
F.2d 516. 

If the docnment or Instriunent is 
uncertain or amhignous, the trial 
courfs construction made in the light 
of ■ the surrounding circumstances 


will be given deference.—Frank v. 
Atwood. C.C.A.Pa., 75 F.2d 918. 

25. U.S.—Nashua Mfg. Co. v. Be- 
rebzweig, C.C.A.I11., 39 F.2d 896— 
Munro v. Smith, R.I., 259 F. 1 , 170 
C.C.A. 1, reversing, D.C., 243 F. 654. 

26. U.S.—MacGowan v. Barber, C.C. 
A.Vt., 127 F.2d 458—Texas Agr. 
Ass'n of Edinburg v. Hidalgo Coun- 
ty Water Control & Improvement 
Dist No. 1, C.C.A.Tex., 125 F.2d 
829, reversing, D.C., 36 F.Supp. 
314—Mullins Mfg. Co. v. Booth, 
C.C.A.Mich., 125 F. 2 d 660—Home 
Life Ins. Co. v. Madere, C.C.A. 
Miss., 101 F.2d 292—Oxley v. 
Sweetland, C.C.A.W.Va., 94 F.2d 33 
—^National Manufacture & Stores 
Corporation v. Whitman, C.C.A.S.C., 

i 93 F.2d 829—^Aro Equipment Cor¬ 
poration V. Herring-Wissler Co., 
C.C.A.lowa, 84 F.2d 619—Equita- 
ble Life Assur. Soc. of U. S. v. 
Vaughn, C.C.A.Tenn., 82 F.2d 978 
—Victor Talking Mach. Co. v. 
George. C.C.A.N.J., 69 F.2d 871, 
certiorari granted George v. Vic¬ 
tor Talking Mach. Co., 55 S.Ct. 82, 
293 U.S. 544, 79 L.Ed. 649, reversed 
on other grounds 55 S.Ct. 229, 293 

U. S. 377, 79 L.Bd. 439—Johnson v. 
Umsted, C.C.A.Ark., 64 F.2d 316— 
Equitable Life Assur, Soc. of U. 
S. V. Schwartz, C.C.A.Fla., 42 F. 
2d 646—^Durham Loan & Trust Co. 

V. Chambers, C.C.A.N.C., 14 F.2d 
53. 

4 C.J. p 897 note 81. 

Case improperly tried at law 
Where case seeking relief cogniza- 
ble in equity had been improperly 
tried before a jury and trial judge 
withdrew case from jury and ordered 
suit dismissed as of nonsuit, appel¬ 
late court would examine evidence as 
upon an appeal in equity in order to 
determine correetness of district 
judge’s conclusion.—Vann v. Bank- 
ers Life Co., C.C.A.N.C., 107 F.2d 136. 

27. ir.S.—^Wertz v. National City 
Bank of Evansville, Ind., C.C.A. 
Ind., 115 F,2d 65, certiorari denied 
6l S.Ct. 41, 311 U.S. 675, 86 L.Ed. 
434—^American Optometric Ass’n 
V. Ritholz, C.C.A.I11., 101 F.2d 883, 
certiorari denied Ritholz v. Amer- 
■ ican Optometric Ass’n, 59 S.Ct 
1047, 307 U.S. 647, 33 L.Ed. 1627, 
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rehearing denied 60 S.Ct 70, 308 
U.S. 634, 84 L.Ed. 527—Horvath v. 
MeCord Radiator & Mfg. Co., C.C.A. 
Mich., 100 F.2d 326, certiorari de¬ 
nied Carrier Engineering Corpora¬ 
tion V. Horvath, 60 S.Ct 101, 308 
U.S. 581, 84 L.Ed. 486, rehearing 
denied 60 S.Ct 171, 308 U.S. 636, 
84 L.Ed. 529—Fidelity-Bankers" 
Trust Co. V. Little, C.C.A.S.C., 99 
F.2d 950—Aro Equipment Corpora¬ 
tion V, Herring-Wissler Co., C.C.A. 
lowa., 84 F.2d 619—Koenig v. Os- 
wald, C.C.A.MO., 82 F.2d 85—Illi¬ 
nois Watch Case Co. v. Hingeeo 
Mfg. Co., C.C.A.R.I., 81 F.2d 41— 
Johnson v. U. S., C.C.A.Utah, 51 F. 
2d 54—Toungblood v. Magnolia Pe¬ 
troleum Co., C.C.A.Okl., 35 F.2d: 
578—Pennsylvania R. Co. v. Shan- 
non, C.C.A.Ohio, 32 F.2d 559—L. 
A. Westermann Co. v. Dispateh 
Printing Co., Ohio, 233 F. 609, 147 
C.C.A. 417, reversed on other 
grounds 39 S.Ct 194, 249 U.S. 100, 
63 L.Ed. 499. 

4 C.J. p 897 note 84, p 898 note 86. 

28. U.S.—Backer v. Hook, C.C.A.Ky., 
295 F. 261—Semidey v. Central 
Aguirre Co., Puerto Rico, 239 F. 
610, 152 C.C.A. 444, certiorari de¬ 
nied 37 S.Ct 479, 243 U.S. 652, 61 
L.Ed. 947. 

4 C.J. p 898 note 90. 

Piudiugs entitled to particular weight 
(1) Where the evidence was oral 
and trial court saw and heard the 
witnesses.—Malloy v. New York Life 
Ins. Co., C.C.A.N.H., 103 F.2d 439, re¬ 
versing, D.C., New York Life Ins. 
Co. V. Malloy, 21 F.Supp. 1001, cer¬ 
tiorari denied 60 S.Ct 86, 308 U.S. 
572, 84 L.Ed. 480—Neil v. Gross,' C. 
C.A.Cal., 101 F.2d 153—Ditto v. Du- 
fur, C.C.A.Iowa, 88 F.2d 266—Arkan- 
sas Natural Gas Corporation v. Pier- 
son, C.C.A.Ark., 84 P.2d 468—Sher- 
man v. Bramham, C.C.A.N.C., 78 F. 
2d 443, aifirming, D.C., Bramham v. 
First Nat. Bank, 9 F.Supp, 979—Co- 
lumbia Pictures Corporation v. Law- 
ton-Byrne Bruner Ins. Agency Co., 
C.C.A.MO., 73 F.2d 18—Miller v. Py- 
rites Co., C.C.A.Md., 71 P.2d 804, 
certiorari denied 55 S.Ct 121, 293 U* 
S. 604, 79 L.Ed. 696, rehearing de¬ 
nied 55 S.Ct 208, 293 U.S. 632, 79 
L.Ed, 717, certiorari denied Merrell 
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and under Federal Rules of Civil Procedure, rule 
52 (a), 28 U.S.C.A. following § 723c, and under 
decisions apart therefrom, such findings will not, as 
a rule, be disturbed by the appellate court if they 
appear to have sufficient evidentiary support,^^ and 


are not manifestly or clearly erroneous or \vrong.30 
Of course, if the appellate court, after reviewing 
the evidence, agrees with the conclusions of the 
trial court they will not be disturbed.The trial 
court’s findings may, however, be set aside and new 


V. Pyrites Co., 55 S.Ct. 121, 293 U.S. 
604, 79 L.Ed. 696—Holmes v. Cum- 
mings, C.C.A.Tex., 71 F.2d 364, af- 
firming, D.C., 7 F.Supp. 3S2—Collins 
V. Finley, C.C.A.Ariz., 65 P.2d 625— 
Exchange Nat. Bank of Spokane v. 
Meikle, C.C.A.Wash., 61 F.2d 176— 
Oila Water Co. v. International Fi- 
nance Corporation, C.C.A.Ariz., 13 F. 
2d 1—Hamlin v. Grog-an, Mo., 257 F. 
59, 16S C.C.A. 271—Fay v. Hili, Mo., 
249 F. 415, 161 C.C.A. 389—Fuller 
V. Reed, Mass., 249 F. 158, 161 C.C. 
A. 210, affirming, H.C, Thurston v. 
Reed, 229 F- 737. 

(2) Where evidence is oraX and 
conflicting.—Viles v. Prudential Ins. 
Co. of America, C.C-A.C 0 I 0 ., 107 F.2d 
696, certiorari denied 60 S.Ct. 387, 308 
U.S. 626, 84 Li.Ed. 523, rehearing 

denied 60 S.Ct. 582, 309 U.S. 695, 84 
L(.Ed. 1035, and motion denied 61 S. 
Ct. 53—Hedrick v. Perry, C.C.A.N. 
M„ 102 P.2d 802—Tyronza Special 
School Dist. of Poinsett County v. 
Speer, C.C.A.Ark., 94 P.2d 825— 
Stearns v. Central Petroleum Co., C. 
C.A.Kan., 93 F.2d 638—Neukrom v. 
North Butte Mining Co., C.C.A.Mont., 
84 F.2d 101—4 C.J. p 900 note 98. 
Pin-diiigs entitled to little weight 

(1) Where the hearing was entire- 
ly on bili and answer.—U. S. v, Can- 
tini, Pa., 212 F. 925, 129 C.C.A. 445, 
reversing, D.C., 199 P. 867. 

(2) Where the evidence is written 
or documentary in form.—Photoplay 
Pub. Co. V. La Verne Pub. Co., C.C.A. 
Pa-, 269 P. 730, reversing, B.C.. 261 
P. 428. 

(3) 'Where the trial judge’s conclu¬ 
sions have been reached by way of 
reasoning or inference from undis- 
puted or established facts.—Irving 
Bank-Columbla Trust Co. v. Stod- 
dard, C.C.A.Mass., 292 P. 815. 

29. U.S.—Timetrust, Inc. v. Securi- 
ties and. Exchange Commission, C. 

C. A.Cal., 130 F.2d 214, remanding, 

D. C., Securities and Exchange Com¬ 
mission V. Timetrust, Inc., 39 P. 
Supp. 145—Rytex Co. v. Ryan, C.C. 
A.I11., 126 P.2d 952—Chain 0'Mines 
V. United Gilpin Corporation, C.C. 
A.I11., 109 F.2d 617, certiorari de¬ 
nied 61 S.Ct. 14, 311 U.S. 659. 85 
LuBd. 422—Barbour v. George, C.C. 
A.I11., 84 P.2d 281, certiorari denied 
57 S.Ct. 43. 299 U.S. 579, Sl L.Eld. 
426—The Bellhaven, C.C.A.N.Y., 72 
F.2d 206—^Hathaway v. Ford Motor 
Co., C.C.A.Or., 264 P. 952, certio¬ 
rari denied 41 S.Ct. 16, 254 U.S. 644, 

65 L.Ed. 454—Weld v. McKay, 111., 
218 P. 807, 134 C.C.A. 495. 

4 C.J. p 900 note 99. 


sa U.S.—Cox V. Pabst Brewing Co., 
C.C.A.Kan., 128 F.2d 468—Katz Un- 
derwear Co. v. U. S., C.C.A.Pa., 127 
F.2d 965, affirming, D.C., 39 F.Supp. 
976—Rothman v. Wilson, C.C.A. 
Or., 121 P.2d 1000—Wertz v. Na¬ 
tional City Bank of Evansville, 
Ind., C.C.A.Ind., 115 F.2d 65, certio¬ 
rari denied 61 S.Ct. 41, 311 U.S. 675, 
85 L.Ed. 434—Missouri Pac. 
Transp. Co. v. George, C.C.A.Ark., 
114 F.2d 757, certiorari denied 61 
S.Ct- 549, 312 U.S. 681, 85 U.Ed. 
1120—Darrell v. Joe Morris Music 
Co., C.aA.N.T., 113 P-2d 80—Mal- 
loy V. New York Life Ins. Co., G. 

C. A.N.H., 103 P.2d 439, reversing, 

D. C., New York Life Ins. Co. v. 
Malloy, 21 F.Supp. 1001, certiorari 
denied 60 S.Ct. 86, 308 U.S. 572, 
84 L.Ed. 480—Texas Co. v. City of 
Tampa, C.C.A.Pla., 100 F.2d 347— 
Esso, Inc. V. Standard Oil Co., C.C. 
A.M 0 ., 98 P.2d 1—^U. S. v. Sands, 
C.C.A.Okl., 94 F.2d 156—Ruth v. 
Climax Molybdenum Co., C.C.A. 
Colo., 93 F.2d 699—^Mershon v. 
Sprague Specialties Co., C.C.A. 
Mass., 92 P.2d 313, affirming, D.C., 
14 F.Supp. 361, certiorari denied 
58 S.Ct. 943, 304 U.S. 361, 82 L. 
Ed. 1528—^Whitchurch v. Crawford, 

C. C.A.OkI., 92 P.2d 249, affirming, 

D. C., Whitchurch v. Burge, 17 P. 

Supp. 234^—Stewart v. American 
Life Ins. Co., C.C.A.Kan., 89 F.2d 
743—Ditto V. Dufur, C.C.A. Io wa, 
88 F.2d 266—Counce v. Yount-Lee 
Oil Co., C.C.A.Tex., 87 F.2d 572, 
certiorari denied Wilkinson v. 
Yount-Lee Oil Co., 58 S.Ct. 12, 
302 U.S. 693, 82 L.Ed. 536—Freiberg 
V. Pierce, C.C.A.Okl., 83 P.2d 961 
—^Wright V. McLaury, C.C.A-Ill., 81 
P.2d 96—Ott V. Thurston, C.C.A. 
Cal., 76 F.2d 368—Caigan v. Plibri- 
co Jointless Firebrick Co., C.C.A. 
Mass., 74 F.2d 316, certiorari de¬ 
nied 55 S.Ct. 645, 295 U.S. 733, 79 
L.Ed. 1682, first case, and 55 S. 
Ct. 645, 295 U.S. 734, 79 L.Ed. 1682, 
second case—Conqueror Trust Co. 
v. Fidelity & Deposit Co. of Mary- 
land, C.C.A-Mo., 63 P.2d 833— 
Woods-Faulkner & Co. y. Michel- 
son, C.C.A.M 0 ., 63 P.2d 569—Boyle 
V. Gray, C.C.A.Me., 28 P,2d 7, cer¬ 
tiorari denied 49 S.CL 178, 278 
U.S. 653, 73 L.Ed. 563—Public 

Ledger Co. v. Post Printing & Pub- 
lishing bo., C.C.A.M 0 ., 294 F. 430 
—Smith V. McCullough, C.C.A.Okl., 
285 P. 698, reversed pn other 
grounds 46 S.qt. 338, U.^. 456, 

70 L.Ed. 682—Shearer v. Parmers’ 
Life Ins. Co., C.aA.Mo., 262 F. 861. 

4 C.J. p 899 note 95^ 
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rindings sustained 

(1) Where not the resuit of a mis- 
conception of the law.—Rosenthal v. 
New York Life Ins. Co., C,C.A.Mo., 
99 F.2d 578 —Bailey v. Smith, C.c! 
A.Okl., 14 F.2d 519 —Pay v. Hili, Ho 
249 F. 415, 161 C.C.A. 389. 

(2) Where not against the ciear 
preponderance or weight of the evi¬ 
dence.—Hyland v. Millers Nat. Ins, 
Co., C.C.A.Cal.. 91 F.2d 735, afSnn- 
ing, D.C., 58 F-2d 1003, and rehear¬ 
ing denied 92 F.2d 462, certiorari 
denied 58 S.Ct. 644, 303 U.S. 645, 
82 L.Ed. 1107—Seeley v. Corneli, C. 
C.A.Tex., 90 P.2d 562—Flynn v. 
Smith, C.C.A.Ind., 90 P.2d 305—Ar- 
kansas Natural Gas Corporation v. 
Pierson, C.C.A.Ark., 84 P.2d 468— 
Johnson v. Umsted, C.C.A.Ark., 64 
P.2d 316—Monroe v. Prophet, C.C.A 
Tex., 49 F.2d 1021—Nave-McCord 
Mercantile Co. v. Banney, C.C.A.M 0 ., 
29 F.2d 383—International Organiza- 
tion, United Mine Workers of Amer¬ 
ica V. Red Jacket Consol. CoaI & 
Coke Co., C.C.A.W.Va., 18 F.2d 839, 
certiorari denied International Or- 
ganization, United Mine Workers of 
America v. Carbon Fuel Co., 48 S.Ct 
31, 275 U.S. 536, 72 L.Ed. 413—Wolf 
Mineral Process Corporation v. Min- 
erals Separation North American 
Corporation, C.C.A.Md., 18 F.2d 483, 
affirming, D.C., 7 P.2d 903, certiorari 
denied 48 S.Ct. 118, 275 U.S. 658. 72 
L.Ed. 426—Kansas City Southern Ry. 
Co. V. May, C.C.A.Ark., 2 F.2d 680— 
Estep V. Kentland Coal & Coke Co., 
Ky., 239 F. 617, 152 C.C.A. 451—U. S. 
V. Grass Creek Oil & Gas Co., Wyo., 
236 P. 481, 149 C.C.A. 533—Columbia 
Graphophone Co. v. Searchlight Hbrn 
Co., Cal., 236 F. 135, 149 C.C.A 345. 
4 C.J. p 901 note 2. 

31. U.S.—Lehigh Valley R. Co. of 

New Jersey v. Martin, C.C.A.N.J., 
100 F.2d 139, certiorari denied 59 
S.Ct. 592, 306 U.S. 651, 83 L.Ed. 
1049, rehearing denied 59 S.Ct. 784, 
306 U.S. 669, 83 L.Ed. 1063, certio¬ 
rari denied Central R. Co. of New 
Jersey v. Martin, 59 S.Ct. 692, 306 
U.S. 651, 83 L.Ed. 1049, rehearing 
denied 59 S.Ct. 784, 306 U.S. 670, 
83 L.Ed. 1063, certiorari denied 69 
S.Ct. 592, 306 U.S. 651, 83 L-Ed. 
1049, rehearing denied 59 S.Ct. 785, 
306 U.S. 670, 83 L.Ed. 1063, certio¬ 
rari denied Delaware, L. & W. B* 
Co. V. Martin, 59 S.Ct. 693, 306'U. 
S. 651, 83 L.Ed. 1049, rehearing 
denied 59 S.Ct 785, 306 U.S. 670, 
83 L.Edw .1063, certiorari dei^ed 
New Yo^k' Cent. R. Co. v. Marr 
tin, 69 S.Ct. 593, 306 U.S. 651, ,83 
1*3^ 1049 ,; rehearing denied 69 Sf 
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findings made, if the appellate court is convinced 
that the findings or decree of the trial court is clear- 
ly wrong,22 or against the ciear weight or prepon- 

derence of the evidence.^3 

(4) Findings of Referee, Master, or Like 
Officer 

Findings of a master or referee, having support 
in the evidence, ordinarily will not be disturbed on ap- 
peal, especialiy where they have been approved by the 
trial court; but such findings are not of determinative [ 


weight under ali clrcumstances^• and may be set aside 
where clearly erroneous. The appellate court must it- 
self determine the facts where the master^s findings 
have been disapproved by the trial court. 

On appeal to the circuit court of appeals, the find¬ 
ings or report of a referee, master, commissioner, 
auditor, or register are ordinarily regarded as pre- 
sumptively correct, and will not be disturbed by the 
appellate court,at least where supported by sub- 
1 stantial evidence.^^ However, such findings are not 


Ct 785, 306 U.S. 670, 83 L.Ed 1063, 
certiorari denied New Jersey & N. 

T. R. Co. V. Martin, 59 S.Ct. 593, 
306 U.S. 651, 83 L.Ed. 1049, rehear- 
ing denied 59 S.Ct. 785, 306 U.S. 
670, 83 Lr.Ed. 1063, certiorari denied 
New York, S- & W. R. Co. v. Mar¬ 
tin, 59 S.Ct. 593, 306 U.S. 651. 83 
L.Ed. 1049, rehearing denied 59 
S.Ct. 785, 306 U.S. 670, 83 L.Ed. 
1063, certiorari denied Erie R. Co. 
V. Martin, 59 S.Ct. 593, 306 U.S. 
651, 83 L.Ed. 1049, rehearing denied 

59 S.Ct 785, 306 U.S. 670, 83 L.Ed. 
1063, certiorari denied Lehigh Val- 
ley R. Co- v. Martin. 59 S.Ct 593, 
306 U.S. 651, 83 L.Ed. 1049, rehear¬ 
ing denied 59 S.Ct 785, 306 U.S. 
670, 83 L.Ed. 1063—Barnest v. Mo- 
goHen Consol. Mines Co., C.C.A. 
Tex., 93 F.2d 315. 

32. U.S.—MacGowan v. Barber, C. 
C.A.Vt, 127 F.2d 458—Mcintosh v. 
Leisk, C.C.A.Tex., 95 F.2d 164. 

4 C.J. p 902 note 3. 

33. U.S.—Horvath v. McCord Radia¬ 
tor & Mfg. Co., C.C.A.Mich., 100 F. 
2d 326, certiorari denied Carrier 
Engineering Corporation v. Hor¬ 
vath, 60 S.Ct 101, 308 U.S. 581, 84 
L.Ed. 486, rehearing denied 60 S. 
Ct 171, 308 U.S. 636, 84 L.Ed. 529 
—^New York Life Ins. Co. v. Si- 
mons, C.C.A.Mass., 60 F.2d 30, re- 
versing, D.C.. New York Life Ins. 
Co. V. Drooker, 53 F.2d 85 9^ cer¬ 
tiorari denied Simons v. New York 
Life Ins. Co., 53 S.Ct 93, 287 U. 
S. 648, 77 L.Ed. 560. 

34w U.S.—Helfer v. Corona Products, 
C.C.A.Ark., 127 F.2d 612—In re 
Plenz, C.C.A.IIL, 111 F-2d 860— 
Horvath v. McCord Radiator & 
Mfg. Co., C.C.A.Mich., 100 P.2d 
326, certiorari denied Carrier En¬ 
gineering Corporation v. Horvath, 

60 S.Ct 101, 308 U.S. 581, 84 L.Ed. 
486, rehearing denied 60 S.Ct 171, 
308 U.S. 636, 84 L.Ed. 529—Vann 
V. Almours Securities, C.C.A.Fla., 

,96 P.2d 214—Mills AHoys v. Stoody 
Co., C.C.A.Cal., 94 E-^d 413, certio¬ 
rari denied Stoody Co. v. MiUer- 
Alloys, Inc., 58 S.Ct 1042, 304 U. 
S. 573, 82 L.Ed. 1537—^Automobile 
Ins. Co. of Hartford, Conn. v. St 
Paul Fire & Marine Ins. Co., C.C.A. 
r N.Y., 89 P.2d 163—Irving Trust 
Co. V. Compania Mexicana De Pe- 

36 C.J.S.—27 


troleo, La Libertad, S. A., C.C.A. 
N.Y., 66 P.2d 390, certiorari de¬ 
nied 54 S.Ct 377, 291 U.S. 661, 
78 L.Ed. 1052—In re Central R. 
of New Jersey, C.C.A.N.T., 52 F.2d 
20—Pensacola Shipbuilding Co. v. 
Vincennes Bridge Co., C.C.A.N.C., 
45 P.2d 165—^Pensacola Shipbuild¬ 
ing Co. V. Southern Wood Preserv- 
ing Co., C.C.A.N-C., 45 P.2d 164— 
Roberts v. Southern Surety Co., C. 
C.A.N.C., 33 F.2d 501—McCallum v. 
Bray-Robinson Clothing Co., C.C.A. 
Tenn., 24 P.2d 35—^Dexter & Car- 
penter v. Houston, C.C.A.Va., 20 F. 
2d 647, modifying, D.C., Houston v. 
Dexter & Carpent er, Inc., 300 F. 
354—Ladd & Tilton Bank v. Boyle, 
C.C.A.Or., 299 F. 56—^Armstrong v. 
Belding Bros. & Co., C.C.A.Conn., 
297 P. 728, afflrming, D.C., 280 F. 
895, and certiorari denied Belding 
Bros. & Co. V. Armstriong, 44 S.Ct 
459, 265 U.S. 585, 68 L.Ed. 1192— 
I. T. S. Rubber Co. v. Tee Pee 
Rubber Co., C.C.A.Ohio, 295 P. 479 
—Union Trust & Savings Bank v. 
Southern Traction Co., C.C.A.IIL, 
283 F. 50, certiorari denied 43 S. 
Ct 166, 260 U.S. 744, 67 L.Ed. 492 
—^Westinghouse Electric & Mfg. 
Co, V, Wagner Electric Mfg- Co., 
C.C.A-Mo., 281 F. 453, reversing, D. | 
C., 248 F. 508, certiorari denied 
Wagner Electric Mfg. Co. v. West- 
inghouse Electric & Mfg. Co., 43 S. 
Ct 165, 260 U.S. 744, 67 L.Ed. 492 
—^Pifth Nat. Bank of City of New 
York V. Lyttle. 250 P. 361, 62 aC. 
A. 431, certiorari denied 38 S.Ct 
427, 247 U.S. 506, 62 L.Ed. 1240— 
In re Victor, D.C.Ga., 246 P. 727— 
Femald Woodward Co. v. Conway 
Co., D.C.N.H., 229 F. 819—In re! 
Anderson, D.C.Ga., 224 P. 790—J. 
G. White & Co. v. Ball Engineer¬ 
ing Co., Conn., 223 F. 618, 139 C. 
Cj^. 164, reversing, D.C., Ball En¬ 
gineering Co. V. J. G. White & Co., 
212 F.. 1009—Sioard v. Buifalo/ N. 
Y. & P. R- Co.. aClN.T., 22 F.Cas. 
No.12.831, 15 Blatchf. 525. 

4 G.J. p 890 notes 92, 94, p 892 nete 
8, ip 894 note 48—63 C.J. p 580 note 
68 . 

Against weight of evidence 

(1) Findings merely against weight 
of eyidenoe need not be disturbed on 
appeal.—^American Pipe & Cpnstruc- 
tion ,Co. V. Westchester County, C., 
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C.A.N.T., 292 F. 941 —i C.J. p 893 
note 41- 

(2) However, findings clearly and 
manifestly against weight of evi¬ 
dence may be set aside.—Horvath v. 
McCord Radiator & Mfg. Co., C.C.A. 
Mich., 100 P.2d 326, certiorari de¬ 
nied Carrier Engineering Corpora¬ 
tion Y- Horvath, 60 S.Ct 101, 308 U- 
S, 581, 84 L.Ed. 486, rehearing denied 
60 S.Ct 171, 308 U,S. 636, 84 L.Ed. 
529—Pifth Nat Bank of City of New 
York v. Lyttle, N.Y., 250 P. 361, 162 
C.C.A- 431, certiorari denied 38 S. 
Ct 427, 247 U.S. 506, 62 L.Ed. 1240. 
Administrative detennination 

Although the trial court hears a 
case de novo on review of a deter- 
mination of an administrative body, 
the findings of such administrative 
body will not be disregarded by the 
appellate court but will be given 
some weight.—^New Hampshire Fire 
Ins. Co. V. Murray, C.C.A.Wis., 105 
P.2d 212. 

35. U.S.—Foote Bros. Gear & Ma- 
chine Corporation v. National La¬ 
bor Relations Board, C.C.A., 114 F. 
2d 611, reversed on other grounds 
61 S.Ct 318, 311 U.S. 620, 85 L.Ed. 
394—In re Rubins, C.C.A.I11., 74 P. 
2d 432, certiorari denied Interna¬ 
tional Shoe Co. V. Rubins, 55 S.Ct. 
915, 295 U.S. 758, 79 L.Ed. 1700— 
Wald V. Longacre, C.C.A.Pa., 34 
F.2d 25—U. S. Fidelity & Guaran- 
ty Co. V. McNulty Bros., C.C.A. 
Mass., 13 P.2d 78, affirming, D. 
C., U. S. V. N^oel Const Co., 1 P. 
2d 446—U. S. V. Apple, C.C.A.Kan., 
292 F. 935. 

Findings on conflicting evidence 

U.S.—Foote Bros. Gear & Machine 
Cerporation v. National Labor Re- 
le.tions Board, C.C.A., 114 P.2d 611, 
reversed bn other grounds 61 S.Ct 
318, 311 U.S. 620, 85 L.Ed. 394— 
In re Eastern Oil Co., C.C.A.Cal., 
100 F.2d 341—^Brislin v. Killanna 
Hcldihg Corporation, C.C.A-N^.Y., 85 
P.2d 667—Atchison, T. & S. P. Ry. 
Co. V. Califomia Sea Products Co., 
C.C.A.Cal.. 51 P.2d 466^Packard 

V. Southern States Power Co., C.C. 
A-Fla., 46 F.2d 789—Vance v. ChL 
cago Portrait Co,, O.C.A.I1L, 19 P, 
2d 981, certiorari denied 48 S.Ct. 
141, 275 U.S. 567. 72 LEd. 430, 
naotiou denied 48 S.Ct 303, 72 L.Ed. 
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of determinative weight under al! circumstances or 
in all kinds of proceedings,^® and they may be set 
aside where clearly erroneous.^'^ 

The £act that the findings of the referee, master, 


or like ofhcer have been approved by the trial court 
entitles such findings to greater weight;38 and, 
while they are not conclusive in such case and may 
under some circumstances be set aside,they will 
not as a rule be disturbed by the reviewing court^o 


1017, motion denied 48 S.Ct. 527, 
72 L..Ed. 1018—Fienup v. Klein- 
man, C.C.A.S.D., 5 F.2d 137-^651- 
inghouse Electric & Mfg. Co. v. 
Wagner Electric Mfg. Co., C.C.A. 
Mo., 281 F. 453, reversing, D.C., 
248 F. 508, and certiorari denied 
Wagner Electric Mfg:. Co. v. West- 
inghouse Electric & Mfg, Co., 43 S. 
Ct. 165, 260 U.S. 744, 67 E.Ed. 492 
—In re S. & S. Mfg- & Sales Co., 
D.C.Ohio, 246 F. 1005—In re Crock- 
er, D.C.Iowa, 217 F. 167. 

4 C.J. p 892 note 26, p 893 notes 27, 
29, 33. 34. 

36. U.S.—In re Plenz, C.C.A.Ill., 111 
P.2d 860—Atherton v. Anderson, 
C.C.A.Ky., 99 F.2d 883. 

Particnlar circumstances 

(1) Findings of a referee are not 
conclusive where no question of cred- 
ibility of witnesses appearing before 
referee is involved.—Carr v. South¬ 
ern Pac. Co., C.G.A.Cal., 128 F.2d 764 
—Lone Star Gas Co. v. City of Fort 
Worth, C.C.A.Tex., 93 F.2d 584, re- 
versing, D.C., 15 F.Supp. 171, certio¬ 
rari denied City of Fort Worth v. 
Lone Star Gas Co., 58 S.Ct. 943, 304 
U.S. 562, 82 L.Ed. 1529, rehearing 
denied 58 S.Ct. 1044, 304 U.S. 589, 82 
L.Ed. 1549—W. H. Anderson Co. v. 
Baldwin Law Pub. Co., C.C.A.Ohio, 27 
F.2d 82. 

(2) Findings representing ultimate 
conclusions derived from admitted 
facts need not be accepted by the 
appellate court.—^Adams County v. 
Northern Pac. Ry. Co., C.C.A.Wash., 
115 P.2d 768—4 C.J. p 892 note 16. 

(3) Findings based on dociunentary 
evidence and depositions are like- 
wise subject to review unaffected hy 
presumptions which ordinarily ac- 
company findings on controverted is- 
sues.—Carter Oil Co. v. McQuigg, C. 
C.A.I11.. 112 F.2d 275, affirming, D.C., 
27 F.Supp. 182—4 C.J. p 892 note 
15. 

37. U.S.—Helfer v. Corona Products, 
C.C.A.Ark., 127 F.2d 612—Adams 
County V. Northern Pac. Ry. Co., 
C.C-A.W8LSh., 115 F.2d 768—Vann v. 
Almours Securities, C.C-A.Fla., 96 
F,2d 214—In re Turley, C.C.A.Ind., 
92 F.2d 944—^American Asiatic Co. 
V. Robert Dollar Co., C.C.A.Cal., 
282 F. 743, certiorari denied Robert 
Dollar Co. v. American Asiatic Co., 
43 S.Ct. 361, .261 U.S. 615, 67 L.Ed. 
828. 

3B. U.S.—Stonega Coke & Coal Co. v. 
Price, C.C.A.W.Va., 106 F.2d 411, 
niodifying, D.C., Price v. Stonega 
Coke & Coal Co., 26 F.Supp. 172, cer¬ 
tiorari denied Stonega Coke & Coal 


Co. V. Price, 60 S.Ct. 263, 308 U.S. 
618, 84 L.Ed. 516—P. Sanford Ross. 
Inc., V. Public Service Corporation 
of New Jersey, C.C.A.N.J., 42 F.2d 
79—Dunkley Co. v. Central Cali- 
fomia Canneries, C.C.A.Cal., 7 F.2d 
972, certiorari denied 46 S.Ct. 347, 
270 U.S. 646, 70 L.Ed. 778—In re 
Ackerman, C.C.A.N.T., 297 F. 224 
—Meyer v. Ritter, C.C.A.Mo., 268 F. 
937. 

39. U.S.—Beckley Nat. Bank v. 
Boone, C.C.A.W.Va., 115 F.2d 513, 
reversing, D.C., Boone v. Equitable 
Holding Co., 32 F.Supp. 896, certio¬ 
rari denied 61 S.Ct. 835, 313 U.S. 
558, 85 L.Ed. 1519—^National Manu- 
facture & Stores Corporation v. 
Whitman. C.C.A.S.C., 93 F.2d 829— 
In re Central R. of New Jersey, C. 
aA.N.T., 52 F.2d 20—City of 
Marysville v. Standard Oil Co., C. 
C.A.Kan., 27 F.2d 478, certiorari 
granted Standard Oil Co. v. City of 
Marysville, 49 S.Ct 177, 278 U.S. 
596, 73 L.Ed. 527, and affirmed 49 
S.Ct 430, 279 U.S. 582, 73 L.Ed. 856, 
rehearing denied 50 S.Ct. 79, and 
interpretation of decision denied 51 
S.Ct 38, 282 U.S. 797, 75 L.Ed. 718 
—Leathe v. Title Guaranty Trust 
Co., C.C.A.Mo., 18 F.2d 41, certio¬ 
rari denied 48 S.Ct 30, 275 U.S. 
535, 72 L.Ed. 412—Hand & Johnson 
Tug Line v. Canada S. S. Lines, 
C.C.A.Ohio, 281 F. 779—Chicago 
Life Ins. Co. v. Tiernan, C.C.A. 
Kan., 263 F. 325. 

4 C.J. p 896 notes 68 , 69. 

40. U.S.—Municipality of Guayanilla 
V. Public Service Commission of 
Puerto Rieo, C.C.A-Puerto Rico, 116 
F.2d 15, certiorari denied 61 S.Ct 
1108, 313 U.S. 587, 85 L.Ed. 1543— 
Seeley v. Hunt, C.C.A.Tex., 109 F. 
2d 595, certiorari denied Hunt v. 
Seeley. 60 S.Ct 894, 309 U.S. 690, 
84 L.Ed. 1033—Lawrence v. Com- 
modore Navigation Corporation, C. 
C.A.N.T., 108 F.2d 563^Morrison v. 
Federal Land Bank of Louisville, 
C.C.A.Ohio, 105 P.2d 273, reversed 
on other grounds 60 S.Ct 292, 308 
U.S. 524, 84 L.Ed. 443, and 60 S.Ct 
293, 308 U.S. 524, 84 L.Ed. 443— 
Wm. Filene's Sons Co. v. Fashion 
Originators’ Guild of America, C.C. 
A.Mass., 90 F.2d 556—^Atherton v. 
Anderson, C.C.A.Ky., 86 P.2d 518, 
modifying, D.C., Anderson v. Akers, 
7 F.Supp. 924, rehearing denied 9 
F.Supp. 151, opinion supplemented 
11 F.Supp. 3, certiorari granted 
Anderson v. Atherton, 57 S.Ct. 754, 
300 U.S. 652, 81 L.Ed. 863, reversed 
on other grounds 58 S.Ct 53, 302 U. 
S; 643, 82 L.Ed. 500—Continental 
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Corporation v. National Union 
Radio Corporation, C.C.A.Ill., 67 P. 
2d 938—Wickwire v. Martin, C.C.A. 
Okl., 63 F.2d 64—Rudin v. King- 
Richardson Co., C.C.A.Ill., 37 P.2d 
637—Barger v. National Discount 
Corporation, C.C.A.Ind., 33 F.2d 511 
—Armstrong v. Lone Star Refining 
Co., C.C.A.Kan., 20 P.2d 625— 
Stockley v. U. S., C.C.A.La., 271 F. 
632, reversed on other grounds 43 
S.Ct 186, 260 U.S. 532, 67 L.Ed. 
390—^Aronstam v. All-Russian Cen¬ 
tral Union of Consumers’ Societies, 

C. C.A.N.T., 270 F. 460—In re Fred 

D. Jones Co., C.C.A.Ill., 268 P. 818, 
certiorari dismissed Heldman v. 
Central Trust Co. of Illinois, 42 S. 
Ct 45, 257 U.S. 664, 66 L.Ed. 424— 
Osley V. Adams, C.C.A.Ga., 268 F. 
114, affirming, D.C., Adams v. Os¬ 
ley, 255 F. 117—Barber v. Columbia 
Chemical Co., Ohio, 228 P. 476, 143 
C.C.A. 58, certiorari denied 37 S.Ct 
650, 244 U.S. 652, 61 L.Ed. 1372— 
Brooks V. Kerr, 223 P. 1016, 139 C. 
C.A. 612—Abbott v. Underwood, 
Kan., 216 F. 335, 132 C.C.A. 479— 
Emerson & Norris Co., v. Simpson 
Bros. Corporation, Mass., 214 P. 
572, 131 C.C.A.121, certiorari denied 
35 S.Ct 283, 235 U.S. 707, 59 L. 
Ed. 435. 

4 C.J. p 894 note 56. 

WhMre fiudiugs supported hy evi- 
dence 

U.S.—Equitable Casualty & Surety 
Co. V. Helena Wholesale Grocery 
Co., C.C.A.Ark., 60 F-2d 380—Col- 
quitt V. Roxana Petroleum Corpo¬ 
ration, C.C.A.Tex., 49 F.2d 1025, af¬ 
firming, D.C., Roxana Petroleum 
Corporation v. Colquitt, 34 F.2d 
470, and certiorari denied Colquitt 
V. Roxana Petroleum Corporation, 
52 S.Ct 43, 284 U.S. 669, 76 L.Ed. 
566—Commercial Casualty Ins. Co. 
V. Williams, C.C.A.N.C., 49 P.2d 

472—^White River Levee Dist. v. 
McWilliams Dredglng Co., C.C.A. 
Ark., 40 P.2d 873, certiorari denied 
51 S.Ct 35, 282 U.S. 862, 75 L.Ed, 
762—Pierce v. National Bank of 
Commerce in St Louis, C.C.A.Mo., 
13 F.2d 40, certiorari denied Na¬ 
tional Bank of Commerce in St. 
Louis V. Pierce, 47 S.Ct. 240, 273 
U.S. 730, 71 L.Ed. 863—Midland 

Bridge Co. v. Houston & B. V. Ry. 
Co., C.C.A.Tex., 268 P. 931, affirm¬ 
ing, D.C., Freeport Texas Co. v. 
Houston & B. V. Ry. Co.. 257 F. 
213—Robinson v, U. A N.Y., 251 
P. 461, 163 C.C.A. 637, errOr dis¬ 
missed Robinson y. U. S. ex rei. 
Brown-Ketcham Iron Works, 42 S. 
Ct 45, 257 U.S. 664, 66 L.Ed. 424. 

4 C.X p 895 note 57 [a]. 
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unless manifestly erroneous.^^ 

Where the trial court disapproves the findings of 
the master or referee and makes his own findings. 


the Circuit coUrt of appeals must itself examine the 
evidence and determine the facts,^^ giving due 
weight to the findings of the master who saw and 


■WTiere evidence canflicting- 

XJ.S.—Cooper v. Brown, C.C.A.Pa., 126 
F.2d 874—Westchester Fire Ins. 
Co. V. Bringle, C.C.A.Tenn., 86 F.2d 
262—Fruehauf Trailer Co. v. 
Bridge, C.C.A.Mich., 84 F.2d 660— 
The Hindanger, C.C.A.Cal., 76 P.2d 
13 — U. S. V. Mid-Continent Petro¬ 
leum Corporation, C.C.A.Okl., 67 F. 
2d 37, certiorari denied Hosey v. 
Mid-Continent Petroleum Corpora¬ 
tion, 54 S.Ct. 346, 290 U.S. 702, 78 Lu 
Ed. 603—Pleasant v. Missouri-Kan- 
sas-Texas R. Co., C.C.A.Kan., 66 F. 
2d 842, certiorari denied Missouri- 
Kansas-Texas R. Co. v. Pleasant, 54 
S.Ct. 376, 291 U.S. 659, 78 L.Ed. 
1051—In re Nathanson Bros. Co., C. 
C.A.Oh.io, 64 P.2d 912—Southern 
Pac. Co. V. Western Pac. California 
R. Co., C.C.A.Cal., 61 F.2d 732, con- 
forming to Western Pac. California 
R. Co. V. Southern Pac. Co., 52 S. 
Ct. 56, 284 U.S. 47, 76 L.Ed. 160, re- 
versing, C.C.A., Southern Pac. Co. 
V. Western Pac. California R. Co., 
46 P.2d 729, certiorari granted 
Western Pac. California R. Co. v. 
Southern Pac, Co., 51 S.Ct. 649, 283 
U.S. 816, 75 L.Ed. 1423—In re 

Trimble, C.C.A.Iowa, 55 F.2d 165— 
Crawford v. Briant, C.C.A.Okl., 53 
F.2d 754—P. Sanford Ross, Inc., v. 
Public Service Corporation of New 
Jersey, C.C.A.N.J., 42 F.2d 79— 

Munn V. Des Moines Nat. Bank, C. 
C.A.Iowa, 18 F.2d 269—Commer- 
cial Nat. Bank of Independence, 
Kin., V. Stockyards Loan Co., C.C. 
A.Kan., 16 P.2d 911, certiorari de¬ 
nied Stock Tards Loan Co. v. Com- 
mercial Nat. Bank of Independence, 
Kan., 48 S.Ct. 84, 275 U.S. 547, 72 
L.Ed. 418—Skelton v. Federal Sure- 
ty Co., C.C.A.Kan., 15 F.2d 766— 
Susquehanna Trust & Safe Deposit 
Co. V. United Telephone & Tele- 
graph Co., C.C.A.Pa., 6 P.2d 179— 
Emerson v. Fisher, Mass., 246 F. 
642, 158 C.C.A. 598—Wootton Land 
& Fuel Co. V. Ownbey, C.C.A.C 0 I 0 ,, 
265 F. 91—Parker v. Ross, 111., 234 
P. 289, 148 C.C.A. 191, certiorari de¬ 
nied 37 S.Ct. 18, 242 U.S. 634, 61 
L.Ed. 538. 

4 C.J. p 895 note 60. 

41. U.S.—Bagley v. Rowley, C.C.A. 
Mich., 127 P.2d 139—Beckley Nat. 
Bank v. Boone, C.C.A.W.Va., 115 
F.2d 513, reversing, D.C., Boone v. 
Equitable Holding Co., 32 F.Supp. 
896, certiorari denied 61 S.Ct. 835, 
313 U.S. 558, 85 L.Ed. 1519—In re 
Avery, C.C.A.Ohio, 114 F.2d 768— 
Robbins v. Winters Creek C^nal 
Co., C.C.A.Neb., 109 P.2d 849—Coy- 
ner v. U. S., C.C.A.I11., 103 P.2d 
629—Reynolds Spring Co. v. L. A. 
Toung Industries, C.C.A.Mich., 101 
P.2d 257—Paradise v. Vogtlan- 


dische Maschinen-Fabrik. C.C.A.N. 
J., 99 F.2d 53—Cleveland Trust Co. 
V. Aberdeen Motor Supply Co., C. 
CA.Ohio, 92 F.2d 330, Certiorari de¬ 
nied Aberdeen Motor Supply Co. v. 
Cleveland Trust Co., 58 S.Ct. 609, 
303 U.S. 639, 82 L.Ed. 1100, re- 
hearing denied Aberdeen Motor 
Supply Co. V. Cleveland Trust Co., 
Chrysler Corporation, 58 S.Ct. 749, 
303 U.S, 667, 82 L.Ed. 1124, cer¬ 
tiorari granted 58 S.Ct. 1053, 304 

U. S. 587, 82 L.Ed. 1548, reversed on 

other grounds 59 S.Ct. 8, 305 U.S. 
47, 83 L.Ed. 34, mandate conformed 
to, C.C.A., Cleveland Trust Co. v. 
Schriber-Schroth Co., 108 P.2d 109 
—Stewart v. Wall, C.C.A.N.C., 87 
F.2d 598, certiorari denied 58 S.Ct. 
26, 302 U.S. 684, 82 L.Ed. 528, re- 
hearing denied 58 S.Ct. 135, 302 U. 
S. 775, 82 L.Ed. 600—Fruehauf 

Trailer Co. v. Bridge, C.C.A.Mich., 
84 F.2d 660—Duplate Corporation 

V. Triplex Safety Glass Co. of 

North America, C.C.A.Pa., 81 F.2d 
352, modifying, D.C., Triplex Safety 
Glass Co. of North America v. Du¬ 
plate Corporation, 10 F.Supp. 420, 
certiorari granted Duplate Corpo¬ 
ration V. Triplex Safety Glass Co. 
of North America, 56 S.Ct. 668, 
two cases, 297 U.S. 702, 80 L.Ed. 
990, modified on other grounds 56 
S.Ct. 792, 298 U.S. 448, 80 L.Ed. 
1274 —Berthold-Jennings Lumber 
Co. V. St. Louis, I. M. & S. Ry. Co., 
C.C.A.Mo., 80 P.2d 32, certiorari de¬ 
nied 56 S.Ct. 591, 297 U.S. 715, 
80 L.Ed. 1001—Ott V. Thurston, C. 
C.A.Cal., 76 P.2d 368—Clements v. 
Coppin, C.C.A.Cal., 72 F.2d 796— 
Swift V. Higgins, C.C.A.Cal., 72 F. 
2d 791—Levin Bros. v. Davis Mfg. 
Co., C.C.A.Minn., 72 F.2d 163—Hen- 
son V. Fidelity & Columbia Trust 
Co., C.C.A.Ky., 68 F.2d 144, affirm- 
ing, D.C., 3 F.Supp. 950, rehearing 
denied, C.C.A., 69 P.2d 778—The 

Tourist, No. 2, C.C.A.Or., 64 F.2d 
669—Buckman v. Jefferson Stand¬ 
ard Life Ins. Co., C.C.A.Fla., 63 F. 
2d 805—Cross v. Globe-Boss-World 
Furniture Co., C.C.A-Cal., 63 F.2d 
421—Zimmerman v. Daley, C.C.A. 
Mass., 61 F.2d 518—^Miller v. U. S., 
57 F.2d 987, certiorari, denied 53 
S.Ct. 79, three cases, 287 U.S. 625, 
77 L.Ed. 542 —Crawford v. Briant, 
C.C.A.Okl., 53 F.2d 754—In re Cen¬ 
tral R. of New Jersey, C.C.AiN.Y., 
52 F.2d 20—General Finance Cor¬ 
poration V. Keystone Credit Corpo¬ 
ration, C.C.A.Va., 50 P.2d 872, cer¬ 
tiorari denied Adams v. Keystone 
Credit Corporation, 52 S.Ct 201, 
284 U.S. 684, 76 L.Ed. 578—Home 
Mortg. Co, v. Ramsey, C.C.A.N.C., 
49 F.2d 738, reversing, D.C., Ram¬ 
sey V. Home Mortg^ Co^^ 47 F.2d 621 
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—In re Belmard & Katz, C-C-A.N.Y., 
38 F.2d 40—Schock v. Malloy, C.C. 
A-OkL, 26 P.2d 621—Hili v. Gerber, 
C.C.A.Me., 24 F.2d 514, certiorari 
denied 48 S.Ct. 563, 277 U.S. 603, 72 
L.Ed. 1010—Cory Mann George Cor¬ 
poration V. Old, C.C.A.Va., 23 F.2d 
803—In re M. J. Hoey & Co., C.C.A. 
N.Y., 19 F.2d 764, certiorari denied 
Norwegian American Securities 
Corporation v. Kaufman, 48 S.Ct. 

- 86, 275 U.S. 550, 72 L.Ed. 420— 
S. L. Collins Oil Co. v. Central 
Trust Co. of Illinois, C.C.A.Okl., 18 
P.2d 474—Smith v. Hovland, C.C.A. 
Ariz., 11 F.2d 9, certiorari denied 
Hovland v. Smith, 46 S.Ct. 638, 271 

U. S. 686, 70 L.Ed. 1151—Dickinson 

V. O. & W. Thum Co., C.C.A.Mich., 
8 F.2d 570—Road Improvement 
Dist. No. 4 of Conway County, Ark., 
V. Wilkerson, C.C.A.Ark., 5 F.2d 416 
—Bailey v. Blackmon, C.C.A.S.C., 
3 P.2d 252, affirmed 14 F.2d 16—Ler- 
ner v. Gladstone, C.C.A.N.J.; 1 F.2d 
89—John A. Schmitfs Sons v. Shad- 
rach, Pa., 251 F. 874, 164 C.C.A. 90, 
error dismissed Schmitt v. Shad- 
rach, 39 S.Ct. 67, 248 U.S. 538, 63 L. 
Ed. 410—Fleming v. Noble, Mass., 
250 F. 733, 163 C.C.A. 65—Brown v. 
Pennsylvania R. Co., Pa., 250 P. 513, 
162 C.C.A. 539, modifying, D.C., 
Brown v. Pennsylvania Canal Co., 
244 F. 980, and certiorari denied 
Pennsylvania R. Co. v. Brown, 39 S. 
Ct. 6. 248 U.S. 558, 63 L.Ed. 420— 
Firestone Tire & Rubber Co. v. Riv- 
erside Bridge Co., Ohio, 247 F. 625, 
160 C.C.A. 35—Lasswell Land & 
Lumber Co. v. Lee Wilson & Co., 
Mo., 236 F. 332, 149 C.C.A. 454, cer¬ 
tiorari denied 37 S.Ct. 245, 242 U. 
S. 652, 61 L.Ed. 546—Poff v. Adams, 
Payne & Gleaves, Va., 226 F. 187, 
141 C.C.A. 185. 

4 C.J. p 895 notes 61, 62. 

Pindings of court 

The rule of civil procedure that 
fact findings shall not be set aside 
unless clearly erroneous, and that 
master's findings shall be consid- 
ered as findings of the court to the 
extent that the court adopts them, 
is but the formulation of practice 
long prevailing in equity courts.— 
Stonega Coke & Coal Co. v. Price, 
C.C.A.W.Va., 106 F.2d 411, modify¬ 
ing, DvC., Price v. Stonega Coke & 
Coal Co., 26 F.Supp. 172, certiorari 
denied Stonega Coke & Coal Co. v. 
Price, 60 S.Ct. 263, 308 U.S. 618, 84 
L.Ed. 516. 

4t2. U.S.—^Roosevelt v. Missouri 
State Life Ins. Co., C.C.A.Ark., 78 
P.2d 752—Roberts v. Southern 
Surety Co., C.C.A.N.C., 33 P.2d 

501—Quinn v. Union Nat. Bank of 
Rochester, Minn., C.C.A.S,D„ 32 F. 
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heard the witnesses^® and to the conclusion of the 
trial court that the master^s findings were errane- 
ous.^^ 

(5) Dismissal, Nonsuit, or Direction of Ver- 
dict 

As a general rule, the grant or refusal of a mo- 
tion for a directed verdict or nonsuit ralses oniy the 
question of the existence of legally sufficient evidence 
to sustain the determination below. 

While the grant or refusal of a motion for a di¬ 
rected verdict or nonsuit is reviewable, the circuit 
court of appeals will not weigh the evidence but 
will consider only the question of the existence of 
legally sufficient evidence to sustain the trial court*s 


determination.45 Qn such review, the appellate 

court must view the evidence in the light least fa- 
vorable to the moving party and most favorable to 
the adverse party, see supra subdivision e (9) of 
this section. Unless manifestly wrong,46 the ac- 
tion of the trial court will be upheld^*^ 

Where both parties moved for a directed ver¬ 
dict, the trial courfs decision is not conclusive on 
the appellate court and it may reverse such deci¬ 
sion where the evidence warrants submission of the 
case to the jury, for the reason that under Federal 
Rules of Civil Procedure, rule 50, 28 U.S.C.A. fol- 
lowing § 723c, such action by the parties is no longer 
a waiver of jury triaL'^^ Formerly the trial court’s 


2d 762—^Armstrong v, Lone Star 
Reflning: Co., C.C.A.Kan., 20 F.2d 
625. 

Ijimited order of reference 

Where order of reference reserved 
full power of review and specifLcally 
denied any presumption to be at- 
tached to the inaster’s findings, the 
master^s findings were not to any 
extent binding on the court of ap¬ 
peals.—Kycoga Land Co. v. Kentucky 
River CoaI Corporation, C.C.A.Ky., 
110 F.2d 804, certiorari denied 61 S. 
Ct 615, 312 U.S. 688, 85 luEd. 1125. 

43. U.S.—Roberts v. Southern Sure- 
ty Co., C.C.A.N.C., 33 P.2d 501— 
Dorrance v. Dorrance, C.C.A.MO., 
264 P. 53, certiorari denied 41 S. 
Ct. 216, 254 U.S. 654, 65 L.Ed. 459. 

Fractice Tmchanged 

In weighing conflicting findings by 
master and district court, practice 
is the same under rules of civil pro¬ 
cedure as under the prior equity 
rules, and hence appellate court is 
not required to give more weight to 
master"s finding than under equity 
rule.—Carter Oil Co. v. McQuigg, C. 
C.A.I11., 112 P.2d 275, affirming, D.C., 
27 P.Supp, 182. 

44. U.S.—Scavenger Service Corpo¬ 
ration V. Courtney, C.C.A.lll., 85 P. 
2d 825. 

4&. U.S.—Galloway v. U. S., C.C.A. 

Cal., 130 P.2d 467—Cole v. U. S., 
C.C.AJnd., 127 P.2d 470—Pruden¬ 
tial Ins. Co. of America v. Carl- 
son, C.C.A.Kan., 126 F.2d 607— 
Rutherford Preight Lines v. Huff, 
C.C.A.Tenn., 126 F.2d 216—Robins 
v. Pitcairn, C.C.A.IH., 124 .P.2d 734 
—^Allen V. Pennsyivania R. Co., C. 

= C.A.I11., i20'P.2d 63—Champlin Re- 
fining Co. v. Walker, C.ClA.Minn.i 
113 P.2d 844—^Nelson v. Business 
Men's Assur. Co. of America, C.C.A, 
IlL, 108 P.2d 363^-Chahnell v. 
Sampson, C.C.A.Mass., 108 P.2d 315, 
affirming, D.C., Sampson v. Chan- 
nelL, 27 P.Supp. 213, seCohd case, 
new trial 'denied 27 P.Supp. 213, 


first case, vacated on other grounds 
110 F.2d 754, 128 A.L.R 394, cer¬ 
tiorari denied Channell v. Samp¬ 
son, 60 S.Ct 1099, 310 U.S. 650. 
84 L.Ed. 1415—Heatherly v. South¬ 
ern Ry. Co., C.C.A.Ga., 106 P.2d 
894—Chapman & Dewey Lumber 
Co. V. Hanks, C.C.ATenn., 106 F.2d 
482—^American Nat. Bank & Trust 
Co. of Chicago v. U. S., C.C.A.I11., 
104 P.2d 783—Schwarz v. Fast, C. 
C.A.Neb., 103 F.2d 865—McGogney 
V. Mutual Life Ins. Co. of New 
York, C.C.A.Pa., 103 P.2d 649— 
Southern Extract Co. v. Green, C. 
C.A.Tenn., 103 P.2d 232, certiorari 
denied 60 S.CL 81, 308 U.S. 568, 84 
L.Ed. 476—Dolblestis v. U. S., C.C. 
A.II1., 101 F.2d 900—U. S. v. Hart- 
ley, C.C.A.Mont., 99 P.2d 923— 
Sprow V. U. S., C.C.A.I1I., 99 F.2d 
38—Noble v. U. S., C.C.Alowa, 98 
P.2d 441—^Maryland Casualty Co. 
V. Hosmer, C.C.A.Mass., 93 P.2d 
365—Elzig V. Gudwangen, C.C.A. 
Minn., 91 P.2d 434—^Equitable Life 
Assur. Soc. of U. S. v. Guiou, C.C. 
ANeb., 86 F.2d 865—Provident Life 
& Accident Ins. Co. v. Eaton, C.C. 
AVa,, 84 P.2d 528—U. S. v. Fanch- 
er, C.C.A.Miss., 84 P.2d 306—Co- 
lumbian Nat. Life Ins. Co. v. Com- 
fort, C.C.A.Mo., 84 F.2d 291, certio¬ 
rari denied 57 S.Ct 34, 299 U.S. 571, 
81 L.Ed. 420—Pryor v. Strawn, C. 
C.A-Neb., 73 P.2d 595—Terminal R. 
Ass'n of St. Louis v. Parris, C.C.A. 
Mo., 69 F.2d 779^Halsband v. Go- 
lumbian Nat. Life Ins. Co., C.C.A. 
N.Y., 67 F.2<i 863, certiorari denied 
Columbian Nat. Life Ins. Co. v. 
Halsband, 54 S.Ct. 531, 291 U.S. 
681, 78 L.Ed. 1068—Wise v. U. S., 
C.C.ATesi, 63 F.2d 307—U: S. Fi¬ 
dei ity & Guaranty Co. v. Leong 
Dung Dye, C.C.A.Hawaii, 52 P.2d 
567, certiorari denied 52 S.Ct 311, 
285 U.S. 537, 76 L.Ed. 930^’Boyle 
Northwestern Fire & Marine 
Ins. Co., aC.AN.T., 49 P.2d 713 
—Orvis V. George, G.C.A.Tex., 47 
P.2d 1045—J. B. McCraty Engi- 
neerihg Co. v. White Coal Power 
Co., C.C.AN.a, 35 P.2d.l42~^lap- 
per V. Gamble, C.O.AMoi,! 28 P,2d 

4m 


755—George A. Fuller Co. v. 
Brown, C.C.AN.C., 15 F.2d 672— 
Kean v. National City Bank, C.C.A 
Tenn., 12 P.2d 203—W. J. Poye 
Lumber Co. v. Pennsyivania R. Co., 
C.C.ANeb., 10 F.2d 437, certiorari 
denied 46 S.Ct 632, 271 U.S. 681, 
70 L.Ed. 1149—United S. S. Co. v. 
Barber, C.C.AOhio, 4 F.2d 625— 
U. S. Pidelity & Guaranty Co. v. 
Blafce, C.C.A, 285 P. 449. certiorari 
denied 43 S.Ct 523, 262 U.S. 748, 
67 L.Ed. 1213—Interstate Compress 
Co. v. Agnew, C.C.AOkl., 276 F. 
882—Buckbee v. P. Hohenadel, Jr., 
Co., 111., 224 F. 14, 139 C.C.A 478, 
L.R.A1916C 1001, Ann.Cas.l918B 

88 . 

4 C.J. p 902 note 12, p 903 note 13. 

Right to ■ appellate review 

Defendant by moving to dismiss 
complaint at close of case was not 
deprived of right to appellate re¬ 
view of question whether directed 
verdict for plaintiff was justified.— 
Hartman Goldsmith & Co. v. Fidelity 
& Deposit Co. of Maryland, C.C.A.N. 
Y., 33 P.2d 89. 

Physical facts 

In determining whether defend- 
ant's motion for directed verdict 
should have heen granted because of 
the physical facts, the test was not 
whether circuit court of appeals 
might’ have beeh convinced that de- 
fendahts’ theory of occurrence of ac¬ 
cident was actually true, but whether 
physical facts made the theory of 
plaintifCs so physically impossible 
that verdict for plaintiffs could not 
be sustained.—^Stolte v. Larkin, C.C« 
AMinn., 110 P.2d 226. 

4:6. U.S.—Sulzbacher v. i Continental 
Casualty Co., C.C.AMo.,, 88 
122^ - .. ' 

47- U.S.—U. S. V. Barnette, 

IjsLi 91 F.2d 10—Fricke v. Interna¬ 
tional Harvest er Co., Neb;, '247 P. 
869, 160 CCLA 91. 

48. U.S.---U. S.^ V.' Brownv CC^A;^/^- 

107 F2d.401.> V ' 
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decision stood on the same footing- as a jury verdict 
and was in general conclusive on both parties where 
supported by, and not clearly against, the weight of 
the evidence;^^ and the reviewing court was limit- 


ed to a consideration of the law and wouid accept, 
without review, the determination of the trial court 
as to the faots, ttniess it was without any substan-, 
tial suppo rt. 50 


XJ.S.—Federal Life Ins. Co. v. 
Kumpel, C.C.A.Mich.. 102 F.2d 120 
—Kelble Operating Corporation v. 
Jarka Corporation, C.C.A.N.T., 96 
F.2d 601, affirming, D.C., 20 P.Supp. 
047 ,—St. Paul Mercury Indemnity 
Co. of St. Paul V. Long-, C.C.A.N.J., 
85 F.2d 848—Bricknell v. St. Joseph 
Stock-Yards Bank, C.C.A.Neb., 81 F- 
2d 471—Tidwell v. Anderson, C.C. 
A.N.Y., 72 F-2d 684, affirming, D.C., 
4 F.Supp. 789—Fidelity-Pbenix 
Pire Ins. Co. v. Haywood, C.C.A. 
Ky.. 71 F.2d 8-34—Eauitable Life 
Assur. Soc. of U. S. v. Larocco, C. 
C.A.Pa., 88 F.2d 451—Ittleson v. 
Anderson, C.C.A.N.Y., 67 P.2d 323, 
affirming, D.C., 2 F.Supp. 716—Fi- 
delity & Casualty Co. of New York 
V- Martin, C.C.A.Mont., 66 P.2d 438 
—Ramsey v. Deepwater Oil Refln- 
eries, C.C.A.OkL, 65 F,2d 931, af- 
firming, B.C., Deepwater Oil Refin- 
eries V. Ramsey, 5.9 F.2d 346—Lare- 
do Nat. Bank v. Gordon, C,C.A.Tex., 
61 F.2d 906, certiorari denied 53 
S.Ct. 524, 289 U.S. 726, 77 L.Ed. 
147$—Barringer v. Dinkler Hotels 
qo., C.C.A.S.C., 61 F.2d 82—De- 

troit Fidelity Surety Co. v. U. 
S., C.C.A.Minn., 59 F,2d 665, certio¬ 
rari denied 53 S.Ct. 84. 287 U.S. 
$33, 77 L.Ed. 549—Cliicago, M., St 
P. & P. R. Co. V. Flanders, CC.A. 
lowa, 56 P.2d 114—Southern Sure¬ 
ty Co. V. Fidelity & Casualty Co., 
C.C.A.Iowa, 50 F.2d 16—Queens- 
boro Nat. Bank of City of New 
York V. Kelly, C.C.A.N.Y., 48 P.2d 
574, 87 A.L.R. 1172, certiorari de¬ 
nied Kelly V. Queensboro Nat. 
Bank of City of New York, 52 S.Ct. 
9. 284 U.S. 620, 76 L.Ed. 529— 

U. S. V. De Armond, C.C.AMo., 48 
F,2d 465—Blackburn Const Co. v. 
Cedar Rapids Nat. Bank, C.C.A. 
Okl., 37 F.2d 865, certiorari denied 
50 S.Ct 409, 281 U.S. 755, 74 L. 
Ed. 1165—Russell Wheel & Foun- 
dry Co. v. U. S., C.C.A.Mich., 31 
P.2d 826, affirming, D.C., U. S. v. 
Russell Wheel & Foundry Co., 11 
P.2d 531—Krauss Brqs. Lumber Co. 

V. Mellon, C.C.A.Ala., sp F.2d 901, 
conforming to rnandate 48 S.Ct. 
358, 276 U.S. 386, 72 L.Ed. 620, 
reversing, C.C.A., 18 F.2d 369, cer¬ 
tiorari granted 4$ S.Ct 35, 275 U. 
S. 513, 72 KEd. 4f00, judgmept as to 
costs amepded 48 S.Ct 527, 72 L. 
Ed. 1018, and certiorari denied 49 
S.Ct 5U, 279 U.S. 872, H L.Ed. 
1008—C. F. Childs & Co. v. Harris 
Trust & Savings Bank, for Use of 
American Surety Co., C.C.AIll., 27 
P.2d 633, certiorari denied 49 S.Ct 
179, 278 U.S. 653, 73 L.Ed. 5^— 
Continental Ins. Co. of City of New 
York V. Portner, C,C.A.Ky., 25 F. 


2d 398—Reynolds v. Zarlengo, C.C. 
A.Colo., 22 F.2d 626—^American 
Smelting & Refining Co. v. Hyman, 
G.C.A.Ky., 16 F.2d 39—Speelman 
V. lowa State Traveling Men's 
Ass’n, C.C.AIowa, 4 F.2d 501—U. 
S. V, One Chevrolet 1935 Sedan, En¬ 
gine No. 4980926, Serial No. 12 
EAO 35274, D.C.N.Y., 12 F.Supp. 
793—Louisville & N. R. Co. v. Cen¬ 
tral Iron & Coal Co., C.C.A.Ala., 284 
F. 250, affirmed 44 S.Ct 441, 265 

U. S. 59, 68 L.Ed. 900—Tanner v. 
Ballard & Ballard Co., C.C.A.N.Y., 
273 F. 671—^Kansas City Soap Co. 

V. Illinois Cudahy Packing Co., C- 
C.AKan., 265 F. 108, affirming, D. 
C., Illinois Cudahy Packing Co. v. 
Kansas City Soap Co., 247 F. 556— 
American Mercantile Corporation 
V. Spielberg. C.C.A.N.Y., 262 F. 492 
—Cuyamel Fruit Co. v. Johnson 
Iron Works, C.C.A.La., 262 F. 387, 
certiorari denied 40 S.Ct 481, 253 
U.S. 485, 64 L.Ed. 1025. 

4 C.J. p 902 note 12 [b]. 

ZfixLdjtug' conclusive en conflicting evi- 
denoe 

U.S.—Fidelity-Phenix Fire Ins. Co. of 
New York v. Glasow, C.C.A.Wis., 
18 F.2d 957—Business Men’s As¬ 
sur. Co. of America v. Campbell, 
C,C.A.Neb., 18 F.2d 223. 

50. U.S.—Ungerleider v. Citizens 
Commercial & Savings Bank of 
Flint, C.C.AMich., 104 F.2d 718— 

U. S., for Use and Benefit of P. 
A. Bourquin & Co. v. Chester Const. 
Co., aC.A.N.Y., 104 F.2d 648—Fed¬ 
eral Life Ins. Co. v. Rumpel, C.C.A. 
Mich., 102 F.2d 120—Webb v. Con¬ 
solidated Oil Co., C.C.A.Tex., 100 
F.2d 865—^North American Acci¬ 
dent Ins. Co. V. Anderson, C.C.A. 
Colo., 100 F.2d 452—First Nat. 
Bank V. Continental Casualty Co., 
C.C.A.Tex., 100 P.2d 308, certiorari 
denied Continental Casualty Co. 

V. First Nat Bank, 59 S.Ct 833, 
307 U.S. 630, 83 L.Ed. 1513—Mor¬ 
gan V. Penn Mut. Life Ins. Co., 
C.C.A.MO., 94 P.2d 129—Continental 
Casualty Co. v. Shankel, C.C.A. 
Okl., 88 P.2d 819—Miller-Crenshaw 
Co. V. Colorado Mill & Elevator Co., 
C.C.A.Ark., 84 F.2d 930—Indiana 
Macaroni Co. v. Moscahlades Bros., 
C.C.A.Pa., 83 P.2d 891—Chisholm v. 
Cilmer, C.C.A.Va., 81 F.2d 120, cer¬ 
tiorari granted 56 S.Ct. 682, 298 U. 
S. 648, 80 L.Ed. 137L affirmed 57 S. 
Ct. 65, 299 U.S. 99, 81 L.E<1 63, 
rehearing d®nied 57 ' S.Ct. 229,. 299 

U. S. 623. 81 L-Ed. 458—Perkins v. 
Prudential Ins. Co. of America, 
C.C.A.I11., 69 F.2d 218—Frick Co. 

V. Rubei Corporation, C.C.A.N.Y., 
62 P.2d 765—^New York 'tiife Ins. 
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Co^ V. OUich, C.C.A.Ohio, 42 F.2d 
399—Clapper v. Gamble, C.C.A.M 0 ., 
28 P. 2 d 755—.iEtna Ins. Co. of 
Hartford, Conn., v. Licking Valley 
MilUng Co., C.C.A.Ky., 19 F.2d 177, 
certiorari denied 48 S.Ct 37^ 275 U. 
S. 541, 72 L.Ed. 415—Krauss Bros. 
Lumber Co. v. Mellon, C.C.A.Ala., 
18 F.2d 369, certiorari granted 48 
S.Ct 35, 275 U.S. 513, 72 L.Ed. 
400, reversed on other grounds 48 
S.Ct 358, 276 U.S. 386, 72 L.Ed. 
620, amended 48 S.Ct 527, 72 L. 
Ed- 1018, and mandate conformed 
to, C.C.A., 30 F.2d 901, certiorari 
denied 49 S.Ct 513, 279 U.S. 872, 73 
L.Ed. 1008—^Andrus v. Hutchinson, 
C-C.A.Tex., 17 F-2d 472, certiorari 
denied 47 S.Ct 770, 274 U.S. 761. 
71 L.Ed- 1339—Swift & Co. v. Co- 
lumbia Ry., Gas & Electric Co., 
C.C.A.S.C., 17 F.2d 46, 51 A.L.R. 
9 ^ 3 —First Nat Bank v. First Utah 
Nat. Bank of Ogden, Utah, C.C.A. 
Utah, 15 P.2d 913, certiorari denied 
First Nat Bank of Ogden, Utah, v. 
First Nat Bank of Rigby, Idaho, 
47 S.Ct 473, 273 U.S. 760, 71 L.Ed. 
878—Jackson v. Bell, C.C.A,Neb.,' 
14 P.2d 61—New England Mut Life 
Ins. Co. of Boston, Mass., v. Clinch- 
field Coal Corporation, C.C.A.W.Va., 

9 F.2d 46—Larabee Flour Mills 
Corporation v. City Flour Grain 
Co., C.C.A.S.C., 9 P.2d 44—Linsky 
V. U. S., C.C.A.Mass., 6 F.2d 869— 
Coal & Iron Nat. Bank of City of 
New York v. Suzuki, C.C.A.N.Y., 

3 F.2d 764—Hettrick Mfg. Co. v. 
Waxahachie Cotton Mills, C.C.A. 
Ohio, 1 F.2d 913—Keyes v. Secur- 
ity State Bank of Strasburg, N. D., 
C.C.A.N.D.. 300 P. 897—Vogt Bros. 
Mfg. Co. V. Sloss-Sheffield Steel & 
Iron Co., C.C.A.Ky., 297 F. 54— 
Meyer & Chapman State Bank v. 
First Nat. Bank, C.C.A.Wyo., 291 
F. 42—^Knoblock v. Gilchrist-Pord- 
ney Co., C.C.A-Miss., 286 F- 679— 
N. EI. Pairbank Co. v. Canal-Com- 
mercial Trust & Savings Bank, C.C. 
A-La., 286 P. 648—Letta v. Cincin¬ 
nati Ii^on & Steel Co., C.C.A.Ohio, 
285 P. 707—Gosho Co. v. South¬ 
ern Pac. Co., C.C.A.Tex., 285 P. 
227, certiorari denied 43 S.Ct 520, 
262 U.S. 742, 67 L.Ed. 1210—Mo- 
hawk Oil Corporation v. Simpson, 
C.CJV.Tex., 285 P. 149—Thomas-, 
Bonner Co. v. HOoven, Owens & ] 
Rentschler Co., C.C.A-Ohio, 284 P. 
386—^Mayes v. U. S. Trust *Co., 
C.C.A.Ky., 280 F. 25—Inmon v. 
State of Mississippi, C.C.A.Miss., 
278 P. 23 —South Atlantic Packing -1 
& Provision Co. v. York Mfg. Co., 
C.C.A.Ga., 276 F. 509—Moore v. Lee 
Tire & Rubber Co. of New York, 
C.C.A.Utah, 273 F. 465—Lockhart 
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Il Hannless Error 

(1) In general 

(2) Evidence and witnesses 

(1) In General 

Generally no cognizance will be taken of error 
which is nonprejudiciai to the rights of the party com- 
plaining; whether error is harmiess is dependent on 
the circumstances of the case as ascertained from the 
record, and the burden of proof with respect to the 
existence of prejudice Is dependent on the intrinsic 
character of the error. 

Under various federal statutes, 28 U.S.C.A. § 391, 
and Federal Rules of Civil Procedure, rule 61, 28 
U.S.C.A. following § 723c, the circuit court of ap- 
peals must disregard error which could not have 


affected the substantial rights of the parties,and 
even apart from statute it is generally recognized 
that error as such, unaccompanied by prejudice, is 
not ground for reversal.^^ Whether, in any given 
instance, an error is harmiess depends largely on the 
circumstances of the particular case,^^ and is to be 
determined solely from the record.^^ 

Error will be considered harmiess and not to op¬ 
erate to reverse the judgment appealed from where 
such judgment is clearly correct on the merits,55 
or where the error could not have affected the final 
resuit and it is a rule of universal application 
that appellant cannot complain of errors which were 
favo rabie to himself.57 Technical or formal errors 


V. Tri-State Loan & Trust Co., C.C. 
A.Tex., 268 F. 523—^Harriman Nat. 
Bank v. Seldomridge, N.Y., 240 F. 
111, 153 C.C.A. 147, reversed on 
other grounds 39 S.Ct. 244, 249 U. 
S. 1, 63 L.Ed. 443—Wilson v. 

Knowles, N-T., 213 F. 782, 130 C 
C.A. 440. 

4 C.J. p 902 note 12 [b] (5). * 

51. U.S.—Morgan v. Sun Oil Co., 
C.C.A.T€X., 109 P,2d 178, certiorari 
denied 60 S.Ct. 1086, 310 U.S. 640, 
84 L.Ed, 1408—Dallas Ry. & Termi- 
nal Co. V. Sullivan, C.C.A.Tex., 108 
F.2d 581—^Wood.s v. Gettelfinger, 
C.C.A.Ga., 108 F.2d 549—Virginia- 
Carolina Tie & Wood Co. v. Dun- 
bar, C.C.A.N,C., 106 P.2d 383. 

52. U.S.—Gulf Reflning Co. v. Fets- 

chan, C.C.A.Ohio, 130 F.2d 129— 
New York Life Ins. Co. v. Rogers, 
C.C.A.Ariz., 126 F.2d 784—Hargrove 
v. American Cent. Ins. Co., C.C.A. 
Okl., 125 F-2d 225—Pitcairn v. Per- 
ry, C.C.A.MO., 122 P.2d 881, certio¬ 
rari denied 62 S.Ct. 414, 314 U.S. 
697, 86 L.Ed. 557—Tillman v. Na¬ 
tional City Bank of New York, G. 
C.A.N.Y., 118 F.2d 631, certiorari 
denied 62 S.Ct. 96. 314 U.S. 650, 
86 L.Ed. 521—U. S. v. Barton, 
C.C-A.Fla., 117 F.2d 540—McCann 
V. New York Stock Exchange, C.C. 
A.N.Y., 107 F.2d 908, certiorari 

denied 60 S.Ct. 807, 309 U.S. 684, 
84 L.Ed. 1027, rehearing denied 60 
S.Ct. 974, 310 U.S. 656, 84 L.Ed. 
1420—Bastern States Petroleum Co. 

V. Gilliland Refining Co., C.C.A. 
Tex., 103 F.2d 186—Morton But- 
ler Timber Co. v. U. S., C.C.A.Tenn., 
91 F.2d 884—Milleson v. U. S., C. 
C.A.Mo., 78 P.2d 60—Ingram v. 
Jones, C.C.A.Okl., 47 P.2d 135— 
Wolfberg v. State Mut. Life As«ur. 
Co- of Worcester, Mass., C.C.A.Mo., 
36 F.2d 171—Hutton v. Norfolk & 

W. Ry. Co., C.C.A.Ohio, 28 F.2d 
874—^F. C, Ayres Mercantile Co. v. 
Union Fac. R. Co., C.C.A.C 0 I 0 ., 16 
F.2d 395—Chicago Ry. Equipment 
Co. V. Superior Charcoal Iron Co., 
C.C.A.Micli., 12 F.2d 235—Central 
R, Co. of New Jersey v. Monahan, 


C.C.A.N.Y., 11 F.2d 212—Erie R. 
Co. V. Murphy, C.C.A.N.Y.. 9 F.2d 
525—Passaic Valley Sewerage 
Com’rs V. Holbrook, Cabot & Rol- 
lins Corporation, C.C.A.N.J., 6 F. 
2d 721, certiorari denied 46 S.Ct. 
107, 269 U.S. 582, 70 L.Ed. 423— 
West Tennessee Grain Co. v. J. C. 
Shaffer & Co., C.C.A.Tenn., 299 F. 
197—Morris Land & Cattle Co. v. 
Kilpatrick, Tex., 256 F. 788, 168 C. 
C.A. 134—Compagni^ G§n6rale 
Transatlantique v. Bump, N.Y., 234 
F. 52, 148 C.C.A. 68, certiorari de¬ 
nied 37 S.Ct. 114, 242 U.S. 642, 61 
L.Ed. 542. 

53. U.S.—Worcester v. Pure Torpedo 
Co., C.C.A.m., 127 F.2d 945—Mor¬ 
ton Butler Timber Co. v. U. S., 
C.C.A.Tenn., 91 F.2d 884. 

54. U.S.—Gila Valley Irr. Dist. v. U. 
S., C.C.A.Ariz., 118 F.2d 507—Pap¬ 
pas V. Baltimore & 0. R. Co., C.C.A. 
Ohio, 37 F.2d 271—Great American 
Ins. Co. V. Johnson, C.C.A.W.Va., 27 
F.2d 71, denying rehearing 25 F. 
2d 847, certiorari denied 49 S.Ct. 
29, 278 U.S. 629, 73 L.Ed. 548. 

55. U.S.—Witmer v. U. S., C.C.A.Pa., 
96 F.2d 745—Moon Motor Car Co. 
V. Moon, C.C.A.M 0 ., 58 F.2d 90. 

56. U.S.—^Atlantic Greyhound Cor¬ 
poration V. McDonald, C.C.A.N.C., 
125 F.2d 849—Wenzel & Henoch 
Const. Co. V. Metropolitan Water 
Dist of Stouthern California, C.C. 
A.Cal., 115 F.2d 25, , certiorari de¬ 
nied Wenzel & Honock Const Co. 
V. Metropolitan Water Dist. of 
Southern California, 61 S.Ct 834, 
313 U.S. 560, 85 L.Ed. 1520—May- 
nard v. Finney, C.C.A.Ga., 92 F.2d 
454, certiorari denied 58 S.Ct 647,^ 
303 U.S. 648, 82 L.Ed. 1109—Liquid 
Veneer Corporation v. Smuckler, C. 
C.A.Cal., 90 F.2d 196—Geo. A. 
Moore & Co. v. Mathieu, C.C.A.Cal., 
13 F.2d 747, afHxming, D.C., Ma¬ 
thieu V. George A- Moore & Co., 4 
F.2d 251, and certiorari denied 
Moore & Co. v. Mathieu. 47 S.Ct. 
242, 273 U.S. 733, 71 L.Ed. 864— 
Wiener v. Union Trust Co., D.C. 


Mich., 261 F. 709—Austro-Ameri- 
can S. S. Co. v. Thomas, N.Y., 248 
F. 231, 160 C.C.A. 309, L.R,A.1918D 
873. 

Party not entitled to succeed 

The unsuccessful party cannot 
complain of any error committed at 
the trial where not entitled to suc¬ 
ceed in any event.—Kustoff v. Chap- 
lin, C.C.A.Cal., 120 F.2d 551, afflrm- 
ing, D.C., 32 P.Supp. 772—Hornblow- 
er V. City of Pierre, S.D., 241 F. 450, 
154 C.C.A. 282, afflrming, D.C., 231 F. 
496—Howland v. Corn, N.Y., 232 F. 
35, 146 C.C.A. 227—Vagaszki v. Con- 
solidation Coal Co., N.Y., 225 F. 913, 
141 C.C.A. 37—4 C.J. p 909 note 67. 

57. U.S.—Countee v. U. S., C.C.A.IIL, 
127 F.2d 761—Meissner v. Papas, 
C.C.A.Wis., 124 F.2d 720—Columbia 
Casualty Co. v. Thomas, C.C.A. 
Fla., 101 P.2d 151—U. S. to Use 
of Stallings v. Starr, C.C.A.N.C.. 20 
F.2d 803—^A. Hartman & Co. v. 
Sanchez, C.C.A.Puerto Rico, 12 P. 
2d 649—Von Crome v. Travelers’ 
Ins. Co. of Hartford, Conn., C.C.A. 
Mo., 11 F.2d 350, certiorari denied 
46 S.Ct 482, 271 U.S. 665, 70 L.Ed. 
1140—Mann v. Dempster, N.Y., 181 
F. 76, 104 C.C.A. 110. 

Particular favorable errors 

(1) Admission or exclusion of evi¬ 
dence.—Highway Const. Co. of Ohio 
V. City of Miami, Fla., C.C.A.Pla., 

126 F.2d 777—Maryland Casualty Co. 
V. Kern County, C.C.A.Cal., 83 F.2d 
774—U. S. V. Roberts, C.C.A.Colo., 
62 F.2d 594—Norfolk & W. Ry. Co. 
V. Collingsworth, C.C.A.Ohio, 32 F. 
2d 661—Payne v. Connor, C.C.A.Me., 
274 P. 497—Fort Wells Mill & Lum- 
ber Co. v. Crawford, C.C.A.Alaska, 
264 F, 935—Mullins Lumber Co. v. 
Williamson & Brown Land & Lum¬ 
ber Co., S.C., 255 F. 645, 167 C.C.A. 
21—Co-operative Raw Fur Co. v. 
American Credit Indemnity Co., 
Mich., 240 P. 67, 153 C.C.A. 103— 
Prederick Mfg. Co. v. Devlin, N.J., 

127 P. 71, 62 C.C.A. 53. 

(2) Submission of case or question 
to jury.—Christenson v. Gorton-Pew 
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will t>e deemed harmless on appeal.^S 

Prcsumptions and burden of proof as to effeci of 
error. In the case of errors which are intrinsical- 
ly collateral and without influence on the final resuit, 
it is generally held that the record must not only 
establish error, but also that the party complaining 
was prejudiced thereby.^^ However, the opposite 


is tnie as to those errors which, by fair and legiti- 
mate inference, have a potential connection with the 
final verdict or judgment, and if there is such er¬ 
ror apparent on the face of the record a presuxnp- 
tion of prejudice arises which cannot be disregard- 
ed, unless the record affirmatively discloses that the 
error was not prejudicial.^^ 


Fisheries Co., C.C.A.lSr.T., 8 F.2d 689 
—Delaware, L. & W. R. Co. v. Pittin- 
ger, C.C.A.N.J., 293 F. 853—Central 

R. Co. of New Jersey v. De Busley, 
C.C.APa., 261 F. 561—4 C.J. p 921 
note 66- 

(3) Instructions. — Montgomery 

Ward & Co. v. Medline, C.C.A.N.C., 
104 F.2d 485—Trinidad Asphalt Mfg*. 
Co. V. Mcintosh, C.C.A.Miss., 100 F. 
2d 310—^American Credit-Indemnity 
Co. of New Tork v. E. R. Apt Shoe 
Co., C.C.A.N.H., 74 F.2d 345—Mer- 

chants' Bank v. Hanna, C.C.A.Mo., 73 
F.2d 818—Shell Petroleum Corpora¬ 
tion V. Scully, C.C.A.La., 71 F.2d 
772—Cameron, Joyce & Co. v. Mc- 
Louth. C.C.A.I11., 70 P.2d 6—S. H. 
Kress Co. v. Bullock Shoe Co., C.C. 
A.Ala., 56 F.2d 713—^tna Life Ins. 
Co. V. Windham, C.C.A.Tex., 53 P-2d 
984—^American Ry. Express Co. v. 
McDermott, C.C.A.Pa., 44 P.2d 956— 
Security Life Ins. Co. of America v. 
Brimmer, C.C.A.Mo., 36 P.2a 176, 
certiorari denied 50 S.Ct. 350. 281 U. 

S. 744, 74 L.Ed. 1157—Emlenton Re- 
fining Co. v. Chambers, C.C.A.Pa., 35 
F.2d 273, certiorari denied 50 S.Ct. 
160, 280 tr.S. 612. 74 L.Ed. 654— 
Blakely v. Greene, C.C.A.W.Va., 24 
P.2d 676—Land Co. of Florida v. 
Fetty, C.C.A.Ga., 15 F.2d 942, certio¬ 
rari denied 47 S.Ct. 477, 273 U.S. 764. 
71 L.Ed. 880—Deal v. U. S., C.C.A. 
Alaska, 11 F.2d 3, certiorari granted 

46 S.Ct. 630, 271 U-S. 656, 70 L.Ed. 
1135, and reversed on other grounds 

47 S.Ct 613, 274 U.S. 277, 71 L.Ed. 
1045—Coast S. S. Co. v. Brady, C.C.A. 
Ala,, 8 F.2d 16, certiorari denied 46 
S.Ct 103, 269 U.S. 578, 70 L.Ed. 421 
—Gerseta Corporation v. Wessex- 
Campbell Silk Co., C.C.A.N.T., 3 F- 
2d 236—^M. W. Savage Factories v. 
Parker, C.C.A.Minn., 294 F. 455— 
Richmond Guano Co. v. E. I. Du 
Pont de Nemours & Co., C.C.A.Va., 
284 P. 803—Hughes v. Chesapeake 
& Ohio Coal & Coke Co., C.C.A.N.J., 
269 P. 589—Dundee Petroleum Co. 
V. Clay, C.C.A.Okl., 267 P. 145, cer¬ 
tiorari denied 41 S.Ct 377, 255 U. 
S. 574, 65 L.Ed. 793—Manchester St 
Ry. V. Barrett, C.C.A.N.H., 265 P. 
557—Stultz V. Cousins, Tenn., 242 F. 
794, 155 C.C.A. 382—Clark v. Erie R 
Co., D.C.N.Y., 230 F. 478—Lauderdale 
County V. Kittel, Miss., 229 F. 593, 
143 C.CjA 615—4 C.J. p 918 note 42, 
P 920 note 53. 

(4) Pindings.—*Walz v. Fidelity- 
Phoenix Fire^Ins. Co. of New York, 


C.C.A.Mich., 10 F.2d 22, certiorari de¬ 
nied Fidelity-Phcenix Pire Ins. Co. of 
New York v. Walz, 46 S.Ct 481, 271 

U. S, 665, 70 L.Ed. 1140. 

(5) That a judgment, decree, or 
verdict against appellant awards 
less relief than the prevailing party 
claims or is entitled to.—Langroise 

V. Cummings, C.C-A.Idaho, 12'3 F.2d 
969, affirming, D.C., Cummings v. 
Langroise, 36 F.Supp. 174—Arkansas 
Fuel Oil Co. V, City of Blackwell, C. 
C.AOkl., 87 F.2d 50—Ohio Boulevard 
Land Corporation v. Greggory, C.C. 
A.Mich., 46 P.2d 263—Miami Valley 
Fruit Co. V. U. S., C.C.A.Ga., 45 F.2d 
303, certiorari denied 51 S.Ct. 488, 
283 U.S. 841, 75 L.Ed. 1451—Wein- 
stein V. Laughlin, C.C.A.Mo., 21 F.2d 
740—Denton v. Brocksmith, C.C.A. 
Miss., 299 P. 559—^American Lumber 
& Mfg. Co. V. Atlantic Mill & Lum¬ 
ber Co., C.C.A.Pa., 290 F. 632—Kaw- 
field Oil Co. V. Braymer Drilling Co., 
C.C.A.Kan., 287 F. 7T3—Chicago, B. 
& Q. R. Co. V. Gelvin, C.C.A.Mo., 238 
F. 14, 151 C.C.A. 90, L.R.A.1917C, 983 
—^Venner v. Pennsylvania Steel Co. 
of New Jersey, N.J., 233 F. 407, 147 
C.C.A. 343—Pease v. Rathbun-Jones 
Engineering Co., Tex., 228 P. 273, 142 
C.C.A. 565, affirmed 37 S.Ct 283, 243 
U.S. 273, 61 L.Ed. 715. 

(6) That the verdict, judgment, or 
decree awards appellant relief or 
damages in excess of that to which 
he is entitled.—Clement v. Wilson, 
C.C.A.Okl., 11 F.2d 355—Cronkhite v. 
Chaplin, C.C.A.Okl., 282 F. 579—San¬ 
ta Marina Co. v. Canadian Bank of 
Commerce, Cal., 254 F. 391, 165 C.C. 
A. 611, affirming, D.C., 242 F. 142, 
certiorari denied 39 'S.Ct. 49'3, 250 U. 
S. 643, 63 L.Ed. 1186. 

(7) Taxation of only part of the 
costs against appellant—Kohler v. 
Kohler, C.C.A.Mont., 104 F.2d 38. 

(8) Remittitur of part of judg¬ 
ment against appellant.—Streckfus 
Steamers v. Shuttleworth, C.C.A.W. 
Va., 86 F.2d 327, rehearing denied 
86 F.2d 1013, certiorari denied 57 S. 
Ct 922, 301 U.S. 694, 81 L.Ed. 1350. 

58. U.S.—Scritchfield v. Kennedy, C. 
C.A.Okl., 10'3 F.2d 467—General 
Motors Acceptance Corporation v. 
American Ins. Co., C.C.A.Fla., 50 
F.2d 803, certiorari denied Ameri¬ 
can Ins. Co. V. General Motors Ac¬ 
ceptance Corporation, 52 S.Ct 130, 
284 U.S. 676, 76 L.Ed. 571—Garfield 
Aniiine Works v. Zendle, C.C.A.NJ 
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J., 43 P.2d 537—Illinois Surety Co. 
V. U- S., 215 P. 334, 131 C.C.A. 476, 
error granted 215 P. 1007, 131 C. 
C.A. 666, and modified on other 
grounds 36 S.Ct 321, 240 U.S. 214, 
60 L.Ed. 609. 

4 C.J. p 1167 notes 94-96. 

59. U.S.—Eastern States Petroleum 
Co. V- Gilliland Refining Co., C.C.A. 
Tex., 103 P.2d 186—^Automobile 
Underwriters of Des Moines, lowa 
V. Bloemer, C.C.A.Neb., 94 F.2d 474 
—Chase Nat Bank of City of New 
York V. Pidelity & Deposit Co. of 
Maryland, C.C.A.N.Y., 79 F.2d 84— 
McCandless v. U. S., C.C.A.Hawaii, 
74 P.2d 596, certiorari granted 56 
S.Ct 308, 296 U.S. 570, 80 L.Ed. 
403, reversed on other grounds 56 
S.Ct 764, 298 U.S. 342, 80 L.Ed. 
1205—Smith v. U. S., C.C.A.Ind., 
63 F.2d 252—In re Schulte-United, 
C.C.A.MO., 59 P.2d 553—Rector v. 
U. S., C.C.A.Okl., 20 F.2d 845— 
Parker v. Elgin, C.C.ATenn., 5 P. 
2d 562—^Sebastian Bridge Dist. v. 
Missouri Pac. R. Co., C.C.A.Ark., 
292 F. 345, certiorari denied 44 S. 
Ct 37, 263 U.S. 711, 68 L.Ed. 51*9- 
Dimmitt v. Breakey, C.C.A.Tex., 
367 P. 792, certiorari denied 41 S. 
Ct 13, 254 U.S. 641, 65 L.Ed. 453 
—Miller v. Continental Shipbuild- 
ing Corporation, C.C.A.N.Y., 265 P. 
158. 

4 C.J. p 912 note 77. 

Uominal errors in mlings on evi- 
dence 

U.S.—Jennings v. U. S., C.C.A.Ga., 73 
P.2d 470. 

Trivial or formal error In instruc¬ 
tions 

U.S.—Scritchfield v. Kennedy, C.C.A. 
Okl., 103 P.2d 467. 

U.S.—^Worcester v. Pure Torpe¬ 
do Co., C.C.A.I1I., 127 F.2d 945— 
Lynch V. Oregon Lumber Co., C. 
C.A.Or., 108 P.2d 283—Gaillard v. 
Boynton, C.C.A.N.H., 70 P.2d 552— 
American Mills Co. v. Hoffman, C. 
C.A.N.Y., 275 F. 285—Austro- 

Amerioan S. S. Co. v. Thomas, N. 
Y., 248 P. 231, 160 C.C.A. 309, L.R- 
A.1918D 873—Chicago, St P., M. & 
O. Ry. Co. V. KrolofC, lowa, 217 P. 
525, 1-33 C.C.A. '377—Cobie v. Phil¬ 
lips Petroleum Co., D.C.Tex., 30 F. 
Supp. 89. 

4 C.J. p 911 note 74. 

Evidence 

(1) Where the record shows that 
evidence which may, not improbably, 

I have had a part in the final outcome 
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Application of rulcs to particular errors, The 
general rule stated above that nonprejudicial errors 
do not constitute ground for reversal has been ap- 
plied to error asserted on appeal as to the remedy 


or procedure used or followed,®^ parties,62 defective 
or insufiicient pleadings,62 rulings on pleadings^^ 
or motions directed to the pleadings,®^ variance be- 


of the case has been erroneously ad- 
mitted for the 3 ury’s consideratiori, 
prejudice will be presumed, and the 
burden will rest on appellee to show 
afhrinatively that no prejudice re- 
sulted.—Worcester v. Pure Torpedo 
Co., C.C.A.I11., 127 P.2d 945—Parris 
V. Interstate Oircuit, C.C.A.Tex., 116 
F. 2 d 409—Antietam Paper Co. v. 
Womble, C.C.A,Fla., 294 F. 795—Na¬ 
tional Biscuit Co. V. Nolan, Minn., 
13S P. 6 , 70 C.C.A. 436—4 C.J. p 913 
note 85. 

( 2 ) fLiike principies apply to the 
exclusion of evidence.—Westall v. 
Osborne, N.Y., 115 F. 282, 53 C.C.A. 
74. 

61. U.S.—Sofarelli Bros. v. Elgin, O. 

C.A.Md., 129 F.2d 785—American 
Alliance Ins. Co. v. Brady Trans¬ 
fer & Storage Co., C.C.A.Iowa, 101 
F.2d 144—Irons v. Smith, C.C.A.S. 
C., 62 F.2d 644—Milwaukee Me- 

chanics’ Ins. Co. v. Ciaccio, C.C.A. 
111., 38 P.2d 153—Great American 
Ins. Co. V. Johnson, C.C.A.W.Va., 27 
P.2d 71, denying rehearing 25 F.2d 
847, certiorari denied 49 S.Ct. 29, 
278 U.S. 629, 73 ‘B.Ed. 548—Fidelity 
& Casualty Co. of New York v. 
Glenn, C.C.A.W.Va., 3 F.2d 913. 

4 C.J. p 927 note 40. 

Error held prejudicial 
U.S.—Burke Grain Co. v. St Paul- 
IVtercury Indemnity Co., C.C.A.S.D., 
94 F.2d 458, certiorari denied 58 
S.Ct 765, 30'3 U.S. 661, 82 ‘L.Ed. 
1120—Wood V. Phillips, C.C.A.N.C,, 
50 F.2d 714. 

62. U.S.—Grant v. Pilgrim, C.C.A. 
Alaska, 95 F.2d 562—Marion St eam 
Shovel Co. V. Bertino, C.C.A.Mo., 82 
P.2d 541, rehearing denied 82 P.2d 
945, certiorari denied 57 S.Ct 17, 
299 U.S. 556, 81 L.Ed. 409—Long 
V. Stites, C.C.A.Ky., 63 F.2d 855, 
certiorari denied 54 S.Ct 59, 290 

U. .S. 640/78 L.Ed. 556—Garretson 

V. National Su^ety Co., C.C.A.Fla., 
63 F-2d 847, certiorari denied Na¬ 
tional Surety Co. v. Garretson, 54 
S.Ct 55, 290 U.S. 638, 78 L.Ed. 555 
—Bromfield v. Trinidad Nat. Inv. 
Co., C.C.A.C 0 I 0 ., <36 F.2d 646, 71 
A.L.R. 542. 

63. U.S.—Securities and Exchange 
Commission v; Universal Service 
Ass’n, C.C.A.I11., 106 P.2d 232, cer¬ 
tiorari denied Universal Service 
Ass'n V. Securities and Exchange 
Commission, 60 S.Ct 375, 308 U.S. 
622, 84 L.Eid. '519—Cuneo Press v. 
Clayboum Corporation, C.C.A.I 11 ., 
90 P.2d 233—U. S. V. Anderson, C. 
C.A.Or.,,,70 F.2d.537—Winn v. Con¬ 
solidated Coach Corporatiop, C.C.A. 
Tenn., 65 F.2d 256, certiorari de¬ 


nied 54 S.Ct 453, 291 U.S. 668 , 78 
L.Ed. 1059, rehearing denied 54 S. 
Ct. 557, 291 U.S. 651—Remington 
Rand Business Service v. Walter 
J. Peterson Co., C.C.A.Mich., 58 F. 
2d ‘11—'Lion Oil Refining Co. v. Al- 
britton, C.G.A.Ariz., 21 P.2d 280— 
Pennsylvania R. Co. v. Wm. H. 
Muller & Co., C.C.A.Md., 15 F.2d 
535, certiorari denied 47 S.Ct. 449, 
273 U.S. 748, 71 L.Ed. 872—'Key- 
stone Coal & Coke Co. v. Petro- 
vich, Pa, 227 F. 43, 141 C.C.A. 591. 

64. U.S.—^Towle v. Donnell, C.C.A. 
Tenn., 49 F.2d 49—'Lauderdale 
Ccunty V. Kjittel, Miss., 229 P. 593, 
143 C.C.A. 615—^Yates v. Whyel 
Coke Co., Ohio, 221 F. 603, r37 C- 
C.A. '327—Cummins Grocer Co. v. 
Talley. Tenn., 187 F. 507, 109 C.C. 
A. 273. 

Particnlar ruUiLgs 

(1) As to demurrers.—Tippens v. 
Metropolitan Life Ins. Co., C.C.A.Ga., 
99 P.2d 671—Town of Hamden v. 
American Surety Co., C.C.A.Conn., 93 
F,2d 482, affirming, D.C., Town of 
Hamden v. American Surety Co. of 
New York, 9 P.Supp. 733, and certio¬ 
rari denied American Surety Co. v. 
Town of Hamden, 55 S.Ct 647, 303 

U. S. 648, 82 L.Ed. 1109—Missouri 

State Life Ins. Co. v. Langreder, C. 
C.A.I11., 87 P.2d 5S6—Donald v. J. J. 
White Lumber Co., C.-C.A.Miss., 68 
P.2d 441—Quinn v. Smith Co., C.C.A. 
Fla., 57 P.2d 784—U. S. Fidelity & 
Guaranty Co. v. Union Indemnity 
Co., C.aA.Ala., 06 P.2d 147—Sacra¬ 
mento Suburban Fruit Lands Co. v. 
Lindquist, C.C.A.Cal,, 39 F.2d 900, 
certiorari denied 51 S.Ct 31, 282 U.S. 
85'3, 75 L.Ed. 756, and followed in, 
C.C.A., 45 F.2d 163—U. S. v. Fifteen 
Cases of Bred Spred, Ras«pberry Fla- 
vor, C.C.A.Ind., 35 F.2d 183—Ameri¬ 
can Surety Co. of New York . v. 
Blount County Bank, C.C.A.Ala., 50 
P.2d 882, certiorari denied 50 S.Ct 
19, 280 U.S. 661, 74 L.Ed. 616—Louis- 
ville & N. R. Co. V. Chatters, C.C.A. 
La., 26 F.2d 403, affirming, D.G, Chat¬ 
ters V. Louisville & N. R, Co., 17 P. 
2d '305, certiorari granted Louisville 
& N. R. Co. V. Chatters, 49 S.Ct 26, 

278 U.S. 590, 73 L.Ed. 523, and re- 
vers^ on other grounds 49 S.Ct. 329, 

279 U.S. 320, 73 L.Ed. 711—U. S. Cas¬ 
ualty Co. V. Drew, •C.C.A.CaL, 6 P.2d 
498—^U. S. V. Northern Pac. Ry, Co., 
C.C.A.Wash., 293 F. 657—^National 
Surety Co. v. First Nat Bank, C.C.A. 
Ala., 293 p. 377—JStna Life Ins. Co. 

V. Caffee, C.C.A.Fia., 286 F. 657— 
United Verde Extension Mining Co. 
V. Koso, C.€,A.Ariz., 273 Fw 369—> 
U. S. V. Illinois Surety Co., 111., 226 | 
F. 653, 141 C.O.A. 409, affirmed Illi- i 
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nois Surety Co. v. John Bavis Co., 
37 S.Ct 614, 244 U.S. '376, 61 L.Ed 
1206—4 C.J. p 931 note 10, p 932 note 
32, p 935 note 66 . 

( 2 ) As to amendments or supple- 
mental pleadings.—Conyers v. Cleve- 
land, C.C.A.S.C., 87 F.2d 195—Pratt 
V. Stout, C.C.A.Mo., 85 F.2d 172, af¬ 
firming, D.C., 'Stout V. Pratt, 12 F, 
Supp. 864—U. S. for Use of Mengel 
Body Co. V. Metropolitan Body Co., 
C.C.A.Conn., 79 F.2d 177, 101 A.L.R. 
562—^H. F. Wilcox Oil & Gas Co. v. 
Skidmore, C.C.A.Mo., 72 F.2d 748— 
Union Indemnity Co. v. Vetter, C.C. 
A.Fla., 40 F.2d 606—Ellerd v. Griffith, 
C.C.A.Tex., 29 P.2d 402, certiorari de¬ 
nied 49 S.Ct 4S0. 279 U.S. 864, 73 L. 
Ed. '1003—Norrie v. Lohman, C.C.A 
N.Y., 16 F.2d 355—Pederal Bridge 
Co. V. Hanson County, O.C.A.S.D., 298 
F. 924—Westwater v. Murray, Ohio, 
245 F. 427, 157 C.C.A. 589—Erie R. 
Co. V. Schmidt, N.J., 225 F. 513, 140 
C.C.A 655—4 C.J. p 944 notes 82, 84. 

(3) Compelling or refusing to oom- 
pel an election.—Pederal Reserve 
Bank of San Francisco v. Idaho 
Grimm Alfalfa "Seed Growers’ ABs’n, 
■C.C.A.Idaho, 8 F.2d 923, certiorari der 
nied 46 S.Ct 347, 270 U.S. 646, 70 
'L.Ed. 778—'Robbins v. Pennsylvania 
Co., Ohio, 245 P. 435, 157 C.C.A. 597. 
Error held prejudicial 

U.S.—Standard Lumber Co. v. In¬ 
terstate Trust Co., C.C.A.Fla., 82 
F.2d ‘346, certiorari denied Inter¬ 
state Trust & Banking Co. v. 
Standard 'Lumber Co., 57 S.Ct, 8 , 
299 U.S. 545, 81 L.Ed. 401. 

65. U.S.-r-Time, Inc., v. Viobin Cor¬ 
poration, C.C.AI 11 ., 138 P.2d 860— 
Upton V. Harrison, C.C.A.N.C., 68 
F.2d 232, certiorari denied 54 S.Ct 
718, 292 U.S. 633, 78 L.Ed. 1486. 
Particnlar motions 

( 1 ) Motion to strike.—Davis v. 
Jefferson Standard 'Life Ins. Co., C. 
C.A.Ga., 73 F.2d 330, 96 AL.R. 599, 
certiorari denied 55 S.Ct. 352, 294 U. 
S. 706, 79 L.Ed. 1241, rehearing de^- 
nied 55 S.Ct 511, 294 U.S. 732, 79 L. 
Ed. 1261—Richard v. Thompson, C C. 
A.Alaska, 72 F.2d 807—^Upton v. Har¬ 
rison, C.C.AN.C., 68 F.2d 232, certio¬ 
rari denied 54 S.Ct 718, 292 U.S. 633, 
78 L.Ed. 1486—Skolar v. Lehigh Val- 
ley R. Co., C.C.A.N.Y., 60 F.2d, 893— 
Bickason Goodman Lumber Co. v- 
Penn Mut. Life Ins. Co., C.C.AOkl., 
60 F.2d 225—^Pacific Mut Life Ins. 
Co. of California v. Barton, C.C.A 
Fla., 50 P,2d 362, certiorari denied 52 
S.Ct 29, 284 U.S. 647, 78 L.Ed. 556— 
Fort Worth Independent School Bist 
V. \®tna Casualty Surety Co., G 
GATex., 48 F.2(i 1* 77 A.L.R. m 
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tween pleading" and proof,^® interlocutory orders,®*^ 
and extraordinary or provisional remedies.^^ Al¬ 
so a reversal is not warranted in the case of harm- 
less error with respect to references,®^ the selec- 


tion and impaneling of jurors,"^^ and the conduct of 
the trial or hearing in general,*^^ as with respect to 
remarks and conduct of the judge'^2 or with respect 


certiorari denied 52 S.Ct. 24, 284 U.S. 
845, 76 ‘Lr.Ed. 548—U. S. v. Golden, 
C.C-A.N.M., 34 F.2d 367—Graff v. 

Town of Seward, Alaska, C.G.A.Alas- 
ka, 20 F.2d 816—Sunlig-ht Carbon Co. 
V. St- Liouis & S. F. R. Oo., C.C.A. 
Okt, 15 F.2d 802—Martin v. Brown, 
C.C.A.G 0 I 0 ., 294 F. 436, reversing, D. 
C„ 282 F. 717—Minnesota Mut. Inv. 
Co. V. McGirr, C.C.A.Colo., 263 F. 847 
—4 C.J. p 939 note 22. 

(2) To make more definite and 
certain.—West Helena Consol. Co. v. 
McCray, Ark., 256 F. 753, 168 C.C.A. 
99, certiorari denied McCray v. West 
Helena Consolidated Co., 39 S.Ct. 
494, 250 U.S. 644, 63 L.Ed. 1186. 
Error held prejudicial 
U.S.—Kneberg v. H. tL. Green Co., 
C.C.A.I11., 89 F.2d 100. 

66. U.S.—Continental Illinois Nat. 
Bank & Trust Co. of Chicago v. 
Ehrhart, C.C.A.Tenn., 127 F.2d 341 
—Farris v. Meyer Schuman Co., C. 
C.A.I11., 115 P.2d 577--Metropolitan 
Life Ins. Co. v. Banion, C.C.A.Wyo., 
106 F.2d 561, certiorari dismissed 
60 S.Ct. 468, 309 U.S. 691, 84 L.Ed. 
1033—Title Guaranty & Surety Co. 
V. State of Missouri ex rei. and to 
Use of Stormfeltz, C.C.A.M 0 ., 105 
P.2d 496—Midland Valley R. Co. v. 
Excelsior Coal Co., C.C.A.Ark., 86 
F.3d 177—EI Dorado Refining Co. 
V. -Lientz, C.C.A.Kan., 7 F.2d 814— 
Meade Fibre Co. v. Varn, C.C.AS. 
C., 3 F.2d 520 , certiorari denied 46 
S.Ct. 23, 269 U.S. 564, 70 L.Ed. 414 
—American Ry. Express Co. v. 
Ewing Thomas Coverting Co., C.C. 
A.Pa., 292 P. 335—Druid S. S. Co. 
V. Allaun, N.T., 255 P. 20, 166 C.C. 
A. ‘348. 

4 C.J. p 946 note 14. 

67. U.S.—State of Kansas ex rei. 
Beck V. Occidental Life Ins. Co., 
C.C.A.Ean., 95 F.2d 935, certiorari 
denied 69 S.Ct. '63, 305 U.S. 603, 
83 L.Ed. 383—Buckeye Cotton Oil 
Co. V. Sloan, Tenn., 250 F. 712, 163 
ac.A. 44. 

6S. Appointment of receiv^r 

U.S.—Robbins y. Newberg-, C.C.A. 

Alaska, 85 F.2d 754. 

Attachment or giamishineiit 

U.S.—Lafkowitz v. Jackson, C.C.A. 

Mo., 1^ F.2d 370. 

Injtiiiction 

(1) Error beld harmless.—Oklahp- 
ma Packing Co. v. Oklahoma Gas &: 
Electric Co., C.C.A.Okl., 100 P.2d 770*1 
certiorari granted 59 SUt. 789, 306 
U.S. 629, 83 LEd. 1032, reyersed on. 
other grounds 60 S.Ct, 215, 308/U.S. 
530, ,309 UX- 4,;84 Ix.Ed. 447, 637, re- 
beainn^ denied .60 S.Cf. 465, 369 U.S. 1 
S93, 84 L.Ed. 1034—City of'’Louisville 


I V. Louisville Home Telephone Co., C. 
C.A.Ky., 279 P. 949—King v. Weiss 
& Lesh Mfg. Co., aC.A.Tenn., 266 F. 
257. 

(2) Error held prejudicial.—^West¬ 
ern Fruit Growers v. U. S., C.C.A. 
Cal., 124 P.2d 381, modifying, D.C., 
U. S. V. Western Fruit Growers, 34 
F.Supp. 794. 

Summary judgment 
U.S.—Person v. U. S., C.CA.Ark., 112 
P.2d 1, certiorari denied 61 S.Ct. 
35, 311 U.S. 672, 85 L.Ed. 432. 

69. U.S.—Towle V. Donnell, C.C.A. 
Tenn., 49 F.2d 49—^Adams v. Osley, 
D.C.Ga., 255 F. 117, affirmed, C.C.A., 
Osley V. Adams, 268 P. 114. 

70. U.S,—U. S. V. Meyer, C.C.A.Ill., 
113 F.2d 387, certiorari denied 
Meyer v. U. S., 61 S.Ct. 174, two 
cases, 311 U.S. 706, 85 L.Ed. 459— 
Morgan v. Sun Oil Co., C.C.A.Tex., 
109 P.2d 178, certiorari denied 60 
S.Ct. 1086, 310 U.S. 640, 84 L.Ed. 
1408—Lowenstein v. Federal Rub¬ 
ber Co., C.C.A.MO., 85 P.2d 129— 
Kreger v. Baltimore & O. R. Co., 
D.C.Pa., 25 F,2d 726, affirmed, C. 
C.A., 25 P.2d 728—Southern Pac. 
Co. V. Rauh, Or., 49 F, 696, 1 C.C. 
A. 416. 

4 C.J. p 953 note 91. 

71. U.S.—Pilisbury Plour Mills Co. 
V. Miller, C.C.A.M 0 ., 121 F.2d 297— 
Twachtman v, Connelly, C.C.A. 
Ohio, 106 P.2d 501—Hindel v State 
Farm Mut. Auto Ins. Co. of Bloom- 
ington, 111., C.C.A.Ind., 97 F.2d 777, 
certiorari denied State Farm Mut. 
Auto’ Ins. Co. of Bloomington, 111. 
V. Hindel, 59 S.Ct. 153, 305 U.S. 647, 
8S'- L.Ed. 418—'Liverpool & London 
& Globe Ins. Co. of Liverpool, Eng- 
land, V. Nebraska Storage Ware- 
houses, C.C.A.Neb., 96, F.2d 80— 
Atlantic Greyhound Lines of West 
Virginia v. Metz, C.C.A.Va., 70 F.2d 
166, certiorari denied 65 S.Ct. 73, 
293 U.S. 562. 79 L.Ed. 662—Nelson 
V. Jadrijevics, C.C,A.Canal Zone, 68 
F.2d 631, certiorari denied 54 S.Ct 
862, 292 U.S. 652, 78 L.Ed. 1501— 
Aiperican Trust Co. v. Butler, C*C. 
A.Fla., 47 P.2d 482—Crocker First 
Federal Trust Co. v. XJ. S., C.C.A. 
Cal., 38 F.2d 545—Federal Reserve 
Bank of San Prancisco v. Idaho 
Grimm Alfalfa Seed Growers’ 
Ass'n, C.'C.A.Idaho, 8 F.2d 922, cer¬ 
tiorari denied 46 ’S.Qt. 347, 270 U.S. 
646, 70 L.Ed. 778—^Denman v. Rich- 
ardson, C.C.A.Wash., 292. P. 19— 
Swiftwater Plantations Co, v. Da- 

.yis, C.GA.Miss., 287 Pi 813—Am- 
pld V. U. S„, for Use 6f W. B. 
Guimarjn & ,Co., C.C.A.S.Cj, 280‘ P. 
338, %el*ror . dismissed 44 S.€lt -144, i 
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■ 263 XJ.S. 427, 68 L.Ed. 371—Arkan- 

sas Anthracite Coal &, Land Co. v. 
Stokes, C.C.A.Ark., 277 P. 625, cer¬ 
tiorari denied 42 S.Ct. 589, 259 U.S. 
584, 66 L.Ed. 1076—^Alley v. Besse- 
mer Gas Engine Co.. C.C.Tex., 262 
P. 94—^Fay v. Hili, Mo., 249 P. 415, 
161 C.C.A. 389—Southern Ry. Co. v. 
Board of Com'rs of Public Works 
of City of Union, S.C., 246 F. 383, 
158 C.C.A. 447. 

Refnsal to hear argument 
U.S.—Bunker Hili & Sullivan Mining 
& Concentrating Co. v. Polak, C.C. 
A.Idaho, 7 F.2d '583, certiorari de¬ 
nied 46 S.Ct 106, 269 U.S. 581, 70 
L.Ed. 423. 

Error held prejudicial 
U.S.— P. W. Woolworth Co. v. Davis, 
C.C.A.OkL, 41 F.2d 342, certiorari 
denied 51 S.Ct 33, 282 U.S. 859, 75 
L.Ed.‘760—Union Pac. R. Co. v. 
Syas, Colo., 246 F. 561, 158 C.C.A. 
531. 

72. U.S.—Scott V. Beams, C.C.A.Okl., 
122 P.2d 777—Chapman v. Alton 

R. Co., C.C.A.I11., 117 P.2d 669— 
National Labor Relations Board v. 
Ford Motor Co., C.C.A,, 114 F.2d 
905, certiorari denied 61 S.Ct 621, 
312 U.S. 689, 85 L.Ed. 1126—Paul 
V. Eiliott, C.C.A.Mont., 107 P.2d 

j 872—Nelson v. Devney, C.C.A.Wis., 

102 F.2d 487—>Liquid Veneer Cor¬ 
poration V. Smuckler, C.C.A.Cal., 
90 P.2d 196—Streckfus Steamers 
V. Shuttleworth, C.C.A.W.Va-, 86 F. 
2d 327, rehearing denied 86 F.2d 
1013, certiorari denied 57 S.Ct. 922, 
301 U.S. 694, 81 L.Ed. 1350—An¬ 
drews V. Drake, C.C.A.Mich., 83 F. 
2d 767, certiorari denied 57 S.Ct 
35, 299 U.S. 572, 81 L.Ed. 421— 
U. S. V. Harless, C.C.A.W.Va,, 76 
P.2d 317—Brumberger v. Burke, C. 
C.A.N,J., ,56 P.2d 54—Mason & 
Hanger Co. v. Burnam, C.C.A.Ky., 
36 F.2d 330—Whiteside v. U. S., 
C.C.A.Or., 35 F.2d 452—Payne v. 
Daugherty, C.C.A.Neb., 283 P. 353— 
Lyons v. U. S. Shipping Board 
Emergency Fleet Corporation, C.C. 
A.‘La., 278 P. 144—New York, N. H. 
& H. R. Co. V. Pruchter, C.C.A.N.Y., 
27-1 P. 419, certiorari granted 41 

S. Ct 449, 256 U.S. 686, 65 L.Ed. 
1171, reversed on other grounds 43 

, S.Ct 38, 260 U.S. 141, 67 L.Ed. 173 
—^Arkansas Grand Prairie Oil & 
Gas Co. V. Davidson, Pa., 2'33 P. 
641, 147 ac.A. 449—^Pennsylvania 
Co. V. Ganger, Ohio, 231 F. 851, 146 
C.C. A. 47—Pennsylvania Co. v. 
Whitney, Ohio, 169 P. 572, 95 C.C. 
A- 70—Johnson v. Roy, N.Y., 112 
F. 256, 50 C.C.A, 237. 

I>.C.—Gutshall V. Wood, 123 P.2d 174, 
74 App.D.C. 379. 
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to remarks and conduct of counseL'^3 respect to dismissal,^^ nonsuit,'^^ or direction 

The rule that error is not ground for reversal, if verdict,'^® and the submission of issttes or ques- 
not prejudicial, also applies in the case of errors tions to the juryJ'^ 


Error held prejudicial 

U.S.—Sprinkle v. Davis, 0-C.A.Va., 
■111 F.2d &2-5, 12S A.L.B. 1101— 
New York Life Ins. Co. v. Spark- 
man, C.C.A.Fla., 101 F.2d 484— 
Williams v. U. S„ C.C.A., 93 F.2d 
685—McCoy v. Universal Carload- 
ing" & Distributing- Co., C.C.A.Ohio, 
82 F.2d 342—Atlantic Refining Co. 

V. Jones, C.C.A-W.Va., 70 F.2d 89. 

73- U.S.—Heald v. Milburn, C.CA. 

111., 125 P.2d 8—Thomson v. Boles, 
C.C.A.Minn., 123 F.2d 487—Dromey 
V. Inter State Motor Freight Serv¬ 
ice, C.C.A.I11., 121 F.2d 361—Bra- 
man v. Wiley, C.C.A.Ind., 119 F.2d 
991—Phoenix Mut. Life Ins. Co. of 
Hartford, Conn. v. Harmegnies, C. 
C.A-Mo., 110 F.2d 20—Twachtman 
V. Connelly, C.C.A.Ohio, 106 F.2d 
501—Morrow v. U. S., C.C.A.Ill., 
101 P-2d 654, certiorari denied 59 
S.Ct. 836, 307 U.S. 628, 83 L.Ed. 
■1511—Mutual Life Ins. Co. of New 
York V. City Nat. Bank & Trust 
Co. of Chicago, C.C.A.Ill., 86 F.2d 
660—^Kierce v. Central Vermont 
Ry.. C.C.A.Vt., 79 F.2d 198, certio¬ 
rari denied Central Vermont Ry. 

V. Kierce, 56 S.Ct. 152, 296 U.S. 

629, 80 L.Ed. 447—Currier v. In¬ 
gram, C.C.A.N.H., 75 F.2d 783— 

Chicago & N. W. Ry. Co. v. Kelly, 
C.C.A.Minn., 74 P.2d 31—Town of 
Bolivar, Tenn., v. Kelly, C.C.A. 
Tenn., 69 F.2d 68—Prevette v. U. 

5., C.C.A.N.C., 68 F.2d 112, certio¬ 

rari denied 54 S.Ct. 6’33, 292 U.S. 
622, 78 L.Ed. 1478—Mason v. U. S., 
C.C.A.Vt., 613 F.2d 791—Fidelity & 
Casualty Co. of New York v. Nie- 
mann, C.C.A.Mo., 47 P.2d 1056— 
'Lord & Spencer v. M. N. Stout Co., 
C.C.A.Mass., 33 F.2d 60—Jacoby v. 
Kelley, C.C.A.N.J., 296 F. 590— 

Michigan Mut. Life Ins. Co. v. 
Oliver, Ala., 256 F. 212, 167 C.C.A. 
428, certiorari denied 39 S.Ct. 494, 
250 U.S. 646, 63 L.Ed. 1187—Puget 
Sound Electric 'Ry. v. Matson, 
Wash., 253 F. 33, 165 C.C.A. 53. 

Error held prejudicial 
U.S,—Pillsbury Flour Mills Co. v. 
Miller, C.C.A.Mo., 121 P.2d 297— 
Twachtman v. Connelly, C.C.A. 
Ohio, 106 P.2d 501—Mutual Life 
Ins. Co. of New York v. City Nat. 
Bank & Trust Co. of Chicago, C. 
CJ^.I11., 86 F.2d 660—Chicago & N. 

W. Ry. Co. V. Kelly, C.C.A.Minn., 84 
P.2d 569—London Guarantee & Ac¬ 
cident Co. v. Woelfle, C.C.A.Mo., 83 
F.2d 325—Chicago, B. & Q. R. Co. 
V. Kelley, C.C.A.Neb., 74 F.2d 80— 
Etna Life Ins. Co. of Hartford, 
Conn. V. Kelley. C.C.A.Mo., 70 F.2d 
589, 93 A.L.R 471—Panama Elec¬ 
tric Co. V. Moyers, Canal Zone, 259 


F. 219, 170 C.C.A. 287—Quinette v. 
Pullman Co., Okl., 229 F. 333, 143 
C.C.A. 453, rehearing denied 233 F- 
890, 147 C.C.A. 654. 

74. U.S.—Pickett v. Trixler, C.C.A. 
Ind., 93 F.2d 178, certiorari denied 
58 S.Ct. 751, 303 U.S. 652, 82 L. 
Ed. 1113—Butler v. U. S., C.C.A. 
Neb., 261 F. 841—Porter v. Cobie, 
Neb., 246 F. 244, 158 C.C.A. 404. 

75. U.S.—^Aiken Mills v. Boss Mfg. 
Co., C.C.A.N.Y., 65 F.2d 344. 

76. U.S.—Omaha Packing Co. v. 
Pittsburgh, P. W. & C. Ry. Co., C. 
C.A.I11., 120 F.2d 594, certiorari de¬ 
nied 62 S.Ct. 85, 314 U.S. 645, 86 L. 
Ed. 517—Cochran v. M & M 
Transp. Co., C.C.A.R.I., 110 F.2d 
519—Zaks V. Elliott, C.C.A.S.C., 106 
F.2d 425, reversing, D.C., Krupnick 
V. Peoples State Bank of South 
Carolina, 25 F.Supp. 857—ScTuth- 
ern Tallow Co. v. I>avid J. Joseph 
& Co., C.C.A.Fla., 101 F.2d 862— 
Witmer v. U. S., C.C.A.Pa., 96 F.2d 
745—National Liberty Ins. Co. of 
America v. Police Jury of Natchi- 
toches Parish, C.C.A.La., 96 F.2d 
261—Ralston Purina Co. v. Ban- 
sau, C.C.A.I11., 73 P.2d 430—Chick- 
asha Cotton Oil Co. v. Roden, C.C. 
AOkl., 66 F.2d 127—General Tire 
Co. of Minneapolis v. Standard Ac¬ 
cident Ins. Co., C.C.A.Minn., 65 P. 
2d 237—Union Trust Co. of Cleve- 
land, Ohio v. Woodrow Mfg. Co., 
C.C.A.Iowa, 63 F.2d 602—Wickwire 
V. Reinecke, C.C.A.Ill., 14 P.2d 956, 
certiorari granted 47 S.Ct. 336, 273 

U. S. 687, 71 L.Ed. 840. and re- 
versed on other grounds 48 S.Ct. 
43, 275 U.S. 101, 72 L.Ed. 184— 
Breakwater Co. v. Donovan, Ohio, 
218 F. 340, 134 C.C.A. 148—Lamar 

V. Spalding, N.J., 154 P. 27, 83 C. 
C.A. 111. 

4 C.J. p 1021 note 9, p 1022 notes 18, 
32, p 1023 note 39. 

77. U.S.—Reading Co. v. Larkin, 

C. C.A.Pa., 114 P.2d 416, affirming, 

D. C., Larkin v, Reading Co., 28 P. 

Supp. 292, and certiorari denied 
61 S.Ct. 175, 311 U.S. 707, 85 L.Ed. 
459—Dallas Ry.. & Terminal Co. v. 
Sullivan, C.C.A.Tex., 108 P.2d 581 
—North American Accident Ins. 
Co. V. Tebbs, C.C.A.Utah, 107 F.2d 
853, certiorari denied 60 S.Ct. 717, 
309 U.S. 678, 84 L.Ed. 1022— 

City of Reading v. Rae, C.C.A.Pa., 
106 F.2d 458, affirming, D.C., Rae 
V. City of Reading, 24 F.Supp. 566, 
and certiorari denied City of Read¬ 
ing V. Roe, 60 S.Ct, 145, 308 U.S. 
607, 84 L.Ed. 508—Alabama Title & 
Trust Co. V. Millsap, C.C.A.Ala., 71 
F.2d; SlS^Wabash Ry. Co. v. Beez, 
GwC.A.Ohio, 36 P.2d 480—Brill v. 
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Reading Co., C.C.A.Pa., 16 F.2d 461 
—Erie Food Products Co. v. Inter- 
ocean Mercantile Corporation, C.C. 
A.Ohio. 299 P. 71—Lehigh ValleyR 
Co. V. Normile, N.Y., 254 F. 680, 166 
C.C.A. 178—United Press Ass’ns, v. 
National Newspapers Ass’n, Colo., 
254 P. 284, 165 C.C.A. 572—Chica¬ 
go Rys. Co. V. Kramer, 111., 234 P. 
245. 148 C.C.A 147—Canadian Pac. 
Ry. Co. V. Black, N.Y., 230 P. 798, 
145 C.C.A. 108, affirming, D.C., 
Black V. Canadian Pac. Ry., 218 F. 
239—Coopersville Co-Operative 

Creamery Co. v. Lemon, Mich., 163 
P. 145, 89 C.C.A. 595. 

4 C.J. p 1023 notes 49, 54, p 1027 note 
91. 

Submission. of issues of law 

U.S.—Gildner v. Baltimore & O. R. 
Co., C.C.A.N.Y., 90 F.2d 635—Pipe 
& Tube Bending Corporation of 
America v. Cornine-Hakanson Die- 
Casting Co., C.C.A.N.J., 27 F.2d 32 
—Mills Woven Cartridge Belt Co. 
V. Malley, C.C.A.Mass., 286 F. 841— 
Morris & Co. v. Fels & Co., C.C.A. 
Pa., 278 F. 172—Missouri Dist. Tel- 
egraph Co. v. Morris & Co., Mo., 
243 P. 481, 156 C.C.A. 179, certio¬ 
rari denied 38 S.Ct. 11, 245 U.S. 651, 
62 L.Ed. 531—Philadelphia Casual¬ 
ty Co. V. Thacher, Mass., 236 P. 
869, 150 C.C.A. 131—Continental 

Public Works Co. v. Stein, N.T., 232 
F. 559, 146 C.C.A 517—Wilmoth v. 
Hamilton, Pa., 127 P. 48, 61 C.C.A. 
584. 

Error held prejudicial 

(1) Generally.—McCrate v. Morgan 

Packing Co., C.C.AOhio, 117 P.2d 702 
—Geraghty v. Lehigh Valley R. Co., 
C.C.A.N.Y., 70 F.2d 300—Buckeye 

Cotton Oil Co. V. Sloan, Tenn., 250 F. 
712, 163 C.C.A. 44—Murray v. Third 
Nat. Bank of St. Louis, Ohio, 234 F. 
481, 148 C.C.A. 247. 

(2) Pailure or refusal to submit 
material issues to the jury, or the 
withdrawal of material issues sub- 
mitted.—^Katila v. Baltimore & O. R. 
Co., C.C.A.Ohio, 104 P.2d 842—Darl- 
ing Shops of Tennessee v. Brack, C. 
C.A.Ark., 95 F.2d 135—Erie R. Co. v. 
Gallagher, N.Y., 255 P. 814, 167 C.C. 
A. 142—U. S. Cast Iron Pipe & 
Poundry Co. v. Eastham, Ala., 237 F. 
185, 150 C.C.A. 331—Chicago, St. P., 
M. & O. Ry. Co. V. KroIofC, lowa, 217 
P. 525, 133 C.C.A. 377. 

(3) Error affecting only one of 
two counts of declaration is suffi¬ 
cient to require reversal of judg- 
ment for plaintiff on general verdict 
fitting either count.—Travelers* Ins. 
Co. V. Wilkes, C.C.A.Fla., 76 F.2d 
701, certiorari denied Hirsig v. Trav- 
elers Ins. Co., 56 S.Ct. 120, 296 U.S. 
604, 80 L.Ed. 428. 
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If no prejudice results therefrom, a cause will not 
be reversed because of erroneous declarations of 
law by the court,'^^ or because of error in the con- 


duct and deliberations of the jury,^^ the verdict,80 
findings of fact and conclusions of law,^^ judgment, 
decree, or order,^^ or in the proceedings after judg- 


78 . U.S.—Mutual Life Ins. Co. of 
New York v. Tormohlen, C.C.A.Ind., 
118 F.2d 163—Noguera v. Fuertes, 
C.C.A.Puerto Rico, 8 P.2d 115—St, 
Bernard Cypress Co. v. Johnson, 
La., 222 F. 246, 137 C.C.A. 662. 

79 . U.S.—Breslin v. National Surety 
Co., C.C.A.Pa., 114 F.2d 65—Mor¬ 
gan V- Sun Oil Co., C.C.A.Tex., 109 
F.2d 178, certiorari denied 60 S.Ct. 
1086, 310 U.S. 640, 84 L.Ed. 1408— 
Montgomery Ward & Co. v. Med- 
line, C.C.A.N.C-, 104 F.2d 485—Pil- 
lipon V. Albion Vein Slate Co., Pa., 
242 F. 258, 155 C.C.A. 98, certiorari 
granted Fillippon v. Albion Vein 
Slate Co., 38 S.Ct. 12, 245 U.S. 
648, 62 L.Ed. 530, and reversed on 
other grounds Fillippon v. Albion 
Vein Slate Co., 39 S.Ct. 435, 250 U. 
S. 76, 63 L.Ed. 853. 

4 C.J. p 954 note 15. 

Error held prejttdiciaX 

U.S.—Parfet v. Kansas City Life Ins. 
Co., C.C.A,Colo., 128 P.2d 361—Ar- 
rington v. Robertson, C.C.A.Pa., 114 
P.2d 821—Gasoline Products Co. v. 
Champlin Refining Co., C.C.A.Me., 
39 P.2d 521, certiorari granted 51 S. 
Ct. 76, 282 U.S. 824. 75 L.Ed. 735, 
and reversed on other grounds 51 
S.Ct. 513, 283 U.S, 494, 75 L.Ed. j 
1188. 

4 C.J. p 954 note 21. 

80. U.S.—Gulf Refining Co. v. Fet- 
schan, C.C.A.Ohio, 130 F,2d 129— 
Barnsdall Refining Corporation v. 
Cushman-Wilson Oil Co., C.C.A. 
lowa, 97 P.2d 481-—Ohio Valley 
Bank v. Greenebaum Sons Bank & 
Trust Co., C.C.A.W.Va., 11 P.2d 87— 
Sheehan v. Braddock Coal Co., C.C. 
A.Mass., 293 F. 573, certiorari de¬ 
nied 44 S.Ct. 334, 264 U.S. 585, 68 
L.Ed. 862—Bank of Palmetto v. 
Hyman, C.C.A, Ga., 290 F. 353— 
United Mine Workers of America 
V. Coronado Coal Co., Ark., 258 F. 
829, 169 C.C.A. 549; reversed on 
other grounds 42 S.Ct. 570, 259 U.S. 
344, 66 L.Ed. 975, 27 A.L.R. 762, 
certiorari denied and leave to pre- 
sent petition for rehearing granted 
42 S.Ct, 587—Bryan v. Louisville & 
N. R. Co., Mo., 244 P. 650, 157 C.C. 
A. 98, error dismissed and.certio¬ 
rari denied 38 S.Ct. 334, 246 U.S. 
651, 664, 62 L.Ed., 921. 

Error held prejndicial 

U.S.—McCoy V. Gaddes, C.C.A.Pa., 88 
Pi2d 480. 

81. U.S.—Fanchon & Marco v. Hag- 

enbeck-Wallace Shows Co., C.C.A. 
C^., 125 F.2d 101—Walker v. 

Lightfoot, C.C.A.Idaho, 124 P.2d 3 
—^Kustoft V. Chaplin, C.C.A.Cal., 
120 F.2d 551, affirming, D.C., 32 P. 
Supp. 772—Title Guaranty» & Sure¬ 
ty Ca' V- State'Pf Missouri ex rei. 


and to Use of Stormfeltz, C.C.A. 
Mo., 105 F.2d 496—Midland Valley 

R, Co. V. Railroad Express Agency, 

C.C.A.Okl., 105 F.2d 201—Model 
Dairy Co. v. Foltis-Fischer, Inc., C. 
C.A.N.Y., 91 F.2d 971—Theatre 

Realty Co. v. Aronberg-Fried Co., 
C.C.A.MO., 85 F.2d 383—Consoli¬ 
dated Indemnity & Insurance Co. v. 
W. A. Smoot & Co., 57 F.2d 995, 
certiorari denied 53 S.Ct. 16, 287 U. 

S. 613, 77 L.Ed. 533—U. S. v. 

Rhodes, C.C.A.W.Va., 49 F.2d 228 
—^U. S. V. Salmon, C.C.A.Miss., 42 
F.2d 353—Mayes v. Paul Jones & 
Co., C.C.A.Ky., 270 P. 121, affirm¬ 
ing D.C., Paul Jones & Co. v. 
Mayes, 265 F. 365—Bluefields S. S. 
Co. to Use of Elmer E. Wood v. 
United Fruit Co., Pa., 243 F. 1, 
155 C.C.A. 531, error dismissed 39 
S.Ct. 136, 248 U.S. 595, 63 L.Ed. 438 
’—Panama R. Co. v. Beckford, Ca- 
nal Zone, 231 P. 436, 145 C.C.A. 
430. 

Error held prejndicial 
U.S.—Norfolk & W. Ry. Co. v. Hali, 
C.C.A.W.Va., 49 F.2d 692. 

Bnli n gs on qnestions of law 

U. S.—Fred W. Mears Heel Co. v. 
Walley, C.C.A.Me., 71 F.2d 876, af¬ 
firming, D.C., Walley v. Fred W. 
Mears Heel Co., 4 F.Supp. 277, cer¬ 
tiorari denied Fred W. Mears Heel 
Co. V. Walley, 55 S.Ct. 122, 293 U.S. 
605, 79 L.Ed. 696—Exner v. Sher- 
man Power Const. Co., C.C.A.Vt., 
54 P,2d 510, 80 A.L.R. 686—South¬ 
ern New England R. Corporation v. 
Marsch, C.C.A.Mass., 45 F.2d 766— 
Bluefields S. S. Co. to Use of Elmer 
E. Wood V. United Fruit Co., Pa., 
243 F. 1, 155 C.C.A. 531, error dis¬ 
missed 39 S.Ct. 136, 248 U.S. 595, 
63 L.Ed. 438. 

Failure or refnsal to state findings or 
conclusions 

(1) Error held harmless.—Kustoff 

V. Chaplin, C.C.A.Cal., 120 F.2d 551, 
affirming, D.C., 32 F.Supp. 772—Fox 
V. Mutual Ben. Life Ins. Co., C.C.A. 
Mo., 107 P.2d 715—Ralston Purina 
Co. V. Bansau, C.C.A.I11., 73 P.2d 430 
—Toledo, P. & W. R. R. v. Peoria & 
R U. Ry. Co., C.C.A.I11., 72 F.2d 
745—Woo King-Hsun v. Pemberton 
& Penn, C.C.A.China> 66 F.2d 811— 
Bryant Paper Co. v. Holden, C.C.A. 
Mich., 63 F.2d 370, rehearing denied 
6,5 F.2d 1012, and certiorari denied 54 
S.Ct 49, 290 U.S. 631, 78 L.Ed. 549— 
U. S. V. New York, C. & St. L. R. Co., 
C.C.A.Ohio, 32 P.2d 887—U, S. v. 
Sligh, C.CJ^.Ariz., ^1 F.2d 735, cer¬ 
tiorari denied 50 S.Ct. 18, 280 U.S. 
559, 74 LEd. 614—Sun Co. v. Vinton 
Petroleum Co., Tex., 248 F. 623, 160 
C.C.A. 523, certiorari denied 38 S.Ct 
.680, 247 U.S. 514, 62 L.Ed, 1244. 
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(2) Error held prejudicial.—Hor- 
witz V. New York Life Ins. Co., C.C. 
A.Or., 80 F.2d 295—May v. Marbury, 
C.C.A.Tenn., 39 F.2d 438, certiorari 
denied 51 S.Ct. 32, 282 U.S. 857, 76 L. 
Ed. 758. 

82. U.S.—Dellefield v. Blockdel Real¬ 

ty Co., C.C.A.N.Y., 128 P.2d 85— 
Sonken-Galamha Corporation v. 
Butler Iron & Steel Co., C.C.A.M 0 ., 
119 F.2d 283, certiorari denied 62 
S.Ct 73, 314 U.S. 638, 86 L.Ed. 512 
—Scott V. Jones, C.C.A.Kan., 118 F, 
2d 30—Sun-Maid Raisin Growers 
Ass’n V. Neustadter Bros., C.C.A. 
Cal., 115 F.2d 126—Chase Nat. 
Bank of City of New York v. Citi- 
zens Gas Co. of Indianapolis, C. 
C.A.Ind., 113 P.2d 217, reversed on 
other grounds 62 S.Ct 15, 314 U.S. 
63, 86 L.Ed. 47—Muckenfuss v. 

Marchant C.C.A.S.C., 105 F.2d 469 
•—International Co. of St Louis v. 
Occidental Life Ins. Co. of Cali- 
fornia, C.C.A.Mo., 98 F.2d 138, cer¬ 
tiorari denied International Co. of 
St. Louis V. Accidental Life Ins. 
Co., 59 S.Ct 106, 305 U.S. 639, 83 
L.Ed. 412—Tilton v. .^tna Life 
Ins. Co. of Hartford, Conn., C.C.A. 
Tex., 67 F.2d 898—U. S. v. Woo- 
ten, C.C.A.N.M., 40 F.2d 882—U. S. 
V. George A. Fuller Co., C.C.A.Kan., 
14 F.2d 813, affirming, D.C., 6 F.2d 
879—^Nolte v. Hudson Nav. Co., C.C. 
A.N.Y., 11 F.2d 680—Harvey Huh- 
bell, Inc., V. General Electric Co., 
C.C.A.N.Y., 267 P. 564—Finley v. 
Halliburton, Okl., 251 F. 860, 164 
C.C.A. 76, certioraj*! denied 39 S.Ct. 
12, 248 U.S. 575, 63 LEd. 428— 
Bankers' Trust Co. v. Missouri, K. 
& T. Ry. Co., Mo., 251 F. 789, 164 
C.C.A. 23—Carson v. Hurt, Tex., 

250 F. 30, 162 C.C.A. 202—Cooper v. 
Jewett S.D., 233 F. 618, 147 C.C.A. 
426—^U. S. V. Institute of Carpet 
Manufacturers of America, D.GtN. 
Y., 1 F.R.D. 636. 

Amonnt 

U.S.—Dellefield v. Blockdel Realty 
Co., C.C.A.N.Y., 128 F.2d 85—U. S. 
V. Rodiek, C.C.A.N.Y., 120 F.2d 760, 
denying rehearing 117 P.2d 688, 
certiorari granted Rodiek v^ TJ. S., 
62 S.Ct 101, 314 U.S. 597, 36 L.Ed. 
481—Orient Petroleum ,Co. v. 
Wichita State Bank & Trust Co., 
C.C.A.Tex., 16 P.2d 417, rehearing 
denied 17 F.2d 263—United Transp. 
Co. V. Berwind-White Coal-Mining 
Co., C.C.A.N.Y.. 13 P-2d 282, affirm¬ 
ing, D.C., 13 F.2d 281—Lee Blake- 
more, Inc., v. Leweiling, C.C.A. 
Ark., 281 P. 952 —Standard Chemi¬ 
cal & Oil Co. V. N. P. Sloan Co., C. 
C.A.Ala., 268 F. 225—Hughitt v. 
Wayne County Securities Co., 111., 

251 P. 57, 163 C.C.A. 307—Cooper 
V. Jewett S,D., 233 F. 618, 147 C. 
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Instruciions. The giving of an erroneous in- 
struction will not constitute a ground for reversal 
where the complaining party has not been injured 


thereby.^^ On the other hand, when the casc has 
been submitted on erroneous instructions which op¬ 
erate to the prejudice of the complaining party, the 

judgment will be reversed.^5 The giving of in- 


C.A. 426—Princess Furnace Co. v. 
Tirginia-Carolina Chemical Co., 
Va., 218 P- 68, 134 C.C.A. 20, deny- 
ing rehearing 215 F. 329, 131 C.C. 
A. 471. 

Error held prejndicial 
U.S.—^Asher v. Bone, C.C.A.Idaho, 100 
P.2d 315. 

83. XJ.S.—BIumenfeld v. Union Nat. 

Bank of Beloit, Kan., C.C.A.Kan., 38 
P.2d 455—Baltimore S. S. Co. v. 
Phillips, C.C.A.N.T., 9 P.2d 902, 

certiorari granted 46 S.Ct. 348, 270 
U.S. 638, 70 L.Ed. 774, and reversed 
on other grounds 47 S.Ct. 600, 274 

U. S. 316, 71 L.Ed. 1069—Mound 

Coal Co. V. Jeffrey Mfg. Co., W.Va., 
240 F. 129, 153 C.C.A. 165. 

4 C.J. p 1066 notes 89, 91. 

84. U.S.—Gulf Refining Co. v. Pet- 
schan, C.C.A.Ohio, 130 P.2d 129— 
Hoffman v. Palmer, C.C.A.N.Y., 129 
P.2d 976—Smails v. 0’Malley, C.C. 
A.Neb., 127 F.2d 410—Blair v. Na¬ 
tional Security Ins. Co., C.C.A.N.J., 
126 P.2d 955—New York Life Ins. 
Co. V, Rogers, C.C.A.Ariz,, 126 F. 
2d 784—Boyle v. Ward, C.C.A.Pa., 
125 P.2d 672, afarming, D.C., 39 P. 
Supp. 545—^American Ins. Co. of 
Newark, N. J. v. Vann, C.C.A.N.C., 
118 P.2d 1004—Chesapeake & O. 
Ry. Co. V. Richardson, C.C.A.Ohio, 
116 P.2d 860, certiorari denied 61 
S.Ct. 961, 313 U.S. 574, 85 L.Ed. 
1531—Reliance Life Ins. Co. v. 
Burgess, C.C.A.Mo., 112 F-2d 234, 
certiorari denied Burgess v. Re¬ 
liance Life Ins. Co., 61 S.Ct, 137, 
311 U.S. 699, 85 L.Ed. 453, rehear¬ 
ing denied 61 S.Ct. 391, 311 U.S. 
730, S5 L.Ed, 475—Sprinkle v. 
Davis, C.C.A.Va., 111 F-2d 925, 128 
A-L.R. 1101—Shell Oil Co. v. Kam- 
per, C.C.A.Miss., 111 F.2d 569— 
Phoenix Mut. Life Ins. Co. of Hart¬ 
ford, Conn. V. Harmegnies, C.C.A. 
Mo., 110 P.2d 20—McCann v. New 
York Stock Exchange, C.C.A.N.Y., 
107 F.2d 908, certiorari denied 60 
S.Ct. 87, 309 U.S. 684, 84 L.Ed. 
1027, rehearing denied 60 S.Ct. 974, 
310 U.S. 656, 84 L.Ed. 1420—Klas 

V. Yellow Cab Co., C.C.A.I11,, 106 F. 
2d 936—^Virginia-Carolina Tie & 
Wood Co. V. Dunbar, C.C.A.N.C., 
106 F.2d 383—Scritchfleld v. Ken- 
iiedy, C,C.A.Okl., 103 P.2d 467— 
Hazeltine v. Johnson, C.C.A.Mont., 
22 F.2 qI 366—^Kansas City South¬ 
ern Ry. Co. V. Quin, C.C.A.La., 85 
E.2d 485, certiorari denied 57 S.Ct, 
116, 299 U.S. 590, 81 L.Ed. 434— 
Mlafyla®d Casualty Co. v. Wyoming 
Valley Paper Co., C.C.A.N.H., 84 
r,2d 633—Penn Mut. Life Ins. Co. 
V. Tfltoh, 0.aA.N.M., 84.F.2d 10 
—Blayde» v. Bam^ C.Ow4-Va., 81 


P.2d 198—Tyson-Long Co. v. 
Wolfe, C.C.A.I1L, 81 F.2d 82—Miller 
V. Hockley, C.C.A.Md., 80 F.2d 9S0, 
certiorari denied 56 S.Ct. 677, 298 

U. S. 657, 80 L.Ed. 1383—Forno v. 
Coyle, C.C.A.Alaska, 75 F.2d 692— 
Equitable Life Assur. Soc. of U. 
S. V. Sieg, C.C.A.Ohio, 74 F.2d 606 
—Century Indemnity Co. v. Shake- 
speare, C.C.A.C 0 I 0 ., 74 F.2d 392—At¬ 
lantic Greyhound Lines of West 
Virginia v, Metz, C.C.A.Va., 70 F.2d 
166, certiorari denied 55 S.Ct. 73, 

I 293 U.S. 562, 79 L.Ed. 662—Ten- 
nessee R. Co. v. Thompson, C.C.A. 
Tenn., 50 F.2d 892, certiorari de- 
I nied 52 S.Ct. 23, 284 U.S. 643, 76 
L.Ed. 547 —London Guarantee & Ac¬ 
cident Co. V. Leefson, C.C.A.Pa., 37 
F.2d 488—Dunnagan v. Appala- 
chian Power Co., C.C.A.W.Va., 33 
F.2d 876, certiorari denied 50 S. 
Ct. 152, 280 U.S. 606, 74 L.Ed. 649 
—Board of Drainage Com'rs of 
Pender County Drainage Dist. No. 
4 V. Lafayette Southside Bank of 
St. Louis, C.C.A.N.C., 27 P.2d 286 
—Gotham Nat. Bank of New York 

V. Sharood Co., C.C.A.N.Y., 23 F. 
2d 567—Lamborn v. Northern Job- 
bing Co., C.C.A.I11., 15 P.2d 897— 
McNeil & Higgins Co. v. Howell, 
C.C.A.Ill., 10 F.2d 969—Kutztown 
Foundry & Machine Co. v. Sloss- 
Sheffield Steel & Iron Co., C.C.A.Pa., 
279 F. 627—U. S. Fidelity & Guar- 
anty Co. v. Sutherlin Const. Co., C. 
C.A.La., 263 P. 360—^Donovan v. 
Universal Motor Truck Co., C.C.A. 
Mass., 262 P. 322—^Lake Erie & W. 
R. Co. V. Schneider, Ohio, 257 P. 
675, 168 C.C.A. 625—Memphis St. 
Ry- Co. V. Pierce, Tenn., 257 P. 
659, 168 C.C.A. 609—^American Tem- 
perance Life Ins. Ass'n of City of 
New York v. Solomon, Pa., 233 F. 
213, 147 C.C.A. 219—Denison v. Mc- 
Norton, Ohio, 228 F. 401, 142 C.C.A. 
631—Cloquet Lumber Co. v. Burns, 
Minn., 222 F. 857, 138 C.C.A. 283— 
Otis V. Pittsburgh-Westmoreland 
Coal Co., Pa., 220 F. 595, 136 C.C.A. 
53, certiorari denied 35 S.Ct. 941, 
238 U.S. 639, 59 L.Ed. 1501—City 
of Philadelphia v. Welsbach Street 
Lighting Co. of America, 218 P. 
721, 134 C.C.A. 399, certiorari de¬ 
nied 35 S.Ct. 418, 238 U.S. 618, 59 
L.Ed. 1492—^Eastem Oil & Render- 
ing Co. V. Thompson, N.H., 217 P. 
204, 133 C.C.A. 198—Memphis St. 
Ry. Co. V. Huggins, Tenn., 215 P. 
37, 131 C.C.A. 345. 

4 C.J. p 1029 note 30, p 1039 note 16. 
Partlcnlar ^nrors 

(1) Instruction whiph ig informal, 
inaccurate, incomplete, or lacking in 
clearness or oertainty. — Shell Oil Co. 
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V. State Tire & Oil Co., C.C.A.Tenn., 
126 F.2d 971—Dryfoos v. Scavenger 
Service Corporation, C.C.A.Ill., 115 P. 
2d 637—Trucking, Inc., v. Krotzer, 
C.C.A.Ohio, 106 P.2d 447—Lindback 
V. Milter, C.C.A.Pa., 70 F.2d 454—At¬ 
lanta & St. A- B. Ry. Co. v. Register, 
C.C.A.Fla., 69 P.2d 323—Sunny Point 
Packing Co. v. Paigh, C.C.A.Alaska, 
53 F.2d 921—Cudahy Packing Co. v. 
Luyben, C.C.A.Neb.. 9 P.2d 32— 
Ohlen-Bishop Co. v. Schwartz-Her- 
mann Steel Works, C.C.A.Ohio, 287 
F. 539—Alamo Cattle Co. v. Hali, 
Ariz., 220 F. 832, 136 C.C.A. 578. 

(2) Instruction which is immate- 
rial, or on an immaterial issue or 
question.—Equitable Life Assur. Soc. 
of U. S. V. Bomar, C.C.A.Ky., 106 F. 
2 d 640—4 C.J. p 1037 note 76. 

(3) Conflicting instructions.—Mc- 
Kee V. Producers’ & Refiners’ Corpo¬ 
ration, C.C.A.Okl., 46 F.2d 36—Lord 
& Spencer v. M. N. Stout Co., C.C.A. 
Mass., 33 P.2d 60. 

Instructions as to partlcnlar matters 
(1) As to damages.—Payne v. Col- 
vin, C.C.A.Wis., 276 P. 15, certiorari 
denied Davis v. Colvin, 42 S.Ct. 92, 
257 U.S, 652, 66 L.Ed. 417—Pennsyl- 
vania Co. v. Cole, Ohio, 214 F. 948, 
131 C.C.A. 244. 

<2) As to degree of care or negli- 
gence,—Dunagan v. Appalachian 
Power Co., C.C.A.W.Va., 33 P.2d 876. 
certiorari denied 50 S.Ct. 152, 280 U. 
S. 606, 74 L.Ed. 649—Panama R. Co. 
V. Johnson, C.C.A.N.Y., 289 F. 964, 
affirmed 44 S.Ct. 391, 264 U.S. 375, 68 
L.Ed. 748—Denison v. McNorton, 
Ohio, 228 P. 401, 142 C.C.A. 631— 
Puget Sound Traction Light & Power 
Co. V. Hunt, Wash., 223 P. 952, 139 C. 
C.A. 432. 

(3) As to burden of proof and pre- 
ponderance of evidence.—Meissner v. 
Papas, C.C.A.Wis., 124 F.2d 720— 
American Ins. Co. of Newark, N. J., 
V. Vann, C.C.A.N.C., 118 F.2d 1004— 
Wilks V. U. S., C.C.A.N.Y., 65 P.2d 
775—Motor Requirements Corpora¬ 
tion V. Keystone Watch Case Corpo¬ 
ration, C.C.A.N.J., 64 P.2d 274—John¬ 
son V. Hislop, C.C.A.Mont., 272 F- 
913. 

(4) As to expert testimony.^—^Aetna 
Life Ins. Co, of. Hartford, Conn. v. 
Kelley, C.C.A.M 0 ., 70 P.2d 589, 93 
A.L.R. 471—Travelers’ Ins. Co. v. 
Schenkel, C.C.A.M 0 ., 35 P.2d 611, re¬ 
hearing denied 37 P.2d 254. 

85. U.S.—^Bedser v. Horton Motor 
Lines, C.C.A.Va^ 122 P.2d 466— 
Wood V. MorroW, GC«A..Miss., 11^ 
F.2d 776—^Fbrt Dodge Hotel Cp. of 
Fort Dodge, lowa’ r. Bartelt, C.C.A. 
lowa, 119 F.2d 253— 1 *, H Wiiitham 
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structions which are abs-tract or not authori2ed by, 
or applicable to, the pleadings and evidence, is ordi- 
narily harmless error,except where prejudice is 
sbown;®'^ but instructions which improperly assume 
ihe existence of a material fact are ordinarily prej- 


udicial.^^ Error may be regarded as cured and not 
to warrant a reversal where it is ciear that the ver- 
dict or judgment is correct, and that no prejudice 
resulted from the erroneous instructions,^^ as in the 
case of erroneous instructions with respect to the 


Const. Co. V. Remer, C.C.A.Okl., 93 
F.2d 736—Falstalf Brewing Corpo¬ 
ration V. Thompson, C.C.A.Neb., 89 
F.2d 557, certiorari denied Thomp¬ 
son V. Falstaff Brewing Corpora¬ 
tion, 58 S.Ct. 28, 302 U.S. 709, 82 
L.Ed. 547—Western Union Tele- 
graph Co. v. Hudson, C.C.A.CaL, 82 
F.2d 992—Linde Air Products Co. 
V. Cameron, C.C.A.W,Va., 82 P.2d 
22—American Steel Fonndries v. 
Hunt, C.C.A.Ohio, 79 F.2d 558, cer¬ 
tiorari denied Hunt v. American 
Steel Foundries, 56 S.Ct. 499, 297 
U.S. 707, 80 L.Ed. 995—^New York 
Life Ins. Co. v. Anderson, C.C.A. 
Minn., 66 F.2d 705—Pug-et Sound 
Nav. Co. V. Nelson, C.C.A.Wash., 59 
p.2d 697—Pullman Co. v. Hali, C. 
C.A.W.Va., 55 P.2d 139—College 
Silk Throwing Co. v. American 
Credit Indemnity Co. of New York, 
C.C.A.N.J., 43 F.2d 668, certiorari 
denied 51 S.Ct. 105, 282 U.S. 891, 75 
L.Ed. 786—Rode v. Gonterman, C. 
C.A.I11., 41 F.2d 1—Automobile Ins. 
Co. of Hartford, Conn. v. Central 
Nat Bank, Savings & Trust Co., 
C.C.A.Ohio, 20 F.2d 619—Baltimore 
& O. R. Co. V. U. S., Ohio, 242 F. 
1, 154 C.C.A. 593—American Loco- 
motive Co. v. Harris, R.I., 239 F. 
234, 152 C.C.A. 222. 

Partlcular errors 

(1) Instructions expressing court's 
opinion on a material fact.—Pullman 
Co. V. Hali, C.C.A.W.Va., 46 F.2d 399. 

(2) Instructions singling- out and 
giving undue prominence to particu- 
lar issues, theories, or portions of 
the evidence.—Delaware & H. Co. 
V. Stankus, C.C.A.Pa., 66 P.2d 186. 

861 U.S.—Detroit Edison Co. v. 
Ewing, C.C.A.Mi’ch., 122 P.2d 852— 
Hupp Motor Car Corporation v- 
Wadsworth, C.C.A.Mich., 113 P-2d 
827—Rackoff v. U. S., C.C.A.N.Y., 
78 F.2d 671—Delaware & H. R. 
Corporation v. Cottrell, C.C.A.Pa., 
69 F.2d 195, certiorari denied 54 
S.Ct 719, 292 U.S. 638, 78 L.Ed. 
1490—Chesapeake & O. Ry. Co. v. 
Coffey, C.C.A. Va., 37 P.2d 320, 
certiorari denied 50 S.Ct. 353, 281 
U.S. 749, 74 L.Ed. 1160—Lord & 
Spencer V. M- N. Stout Co.,' C.C.A. 
Mass., 33 F.2d 60—^Pennsylvania R. 
Co. V. Lutton, C.C.A.Ohio, 29 F.2d 
889, certiorari denied 50 S.Ct. 29, 
280 U.S. 574, 74 L.Ed. 626—Sun Oil 
Co. w Rhodes, C.C.A.Ark., 15 F.2d 
790—Passaic Valley Sewerage 
Com’rs V. Holbrook, Cahot & Rol- 
lins Corporation, C.C.AJST.Y., 6 F. 
2d 721, certiorari denied 46 S.Ct 
im, 269 U.S. 582, 70 L.E(i. 423— 
Boston & M. R. Rj V. Baniel, OXXA. 


Vt, 298 F. 84—Oregon-Washington 
R. & Nav. Co. V. Roman, C.C.A. 
Wash., 293 F. 666—Whitehurst v. 
U. S., C.C.A.Va., 272 F. 46—Erie R- 
Co. V. Connors, C.C.A.Ohio, 261 
F. 303, certiorari denied 40 S.Ct. 
179, 251 U.S. 557, 64 L.Ed. 413— 
Royal Ins. Co. v. Taylor, W.Va., 254 
F. 805, 166 C.C.A. 251—Long Is- 
land R. Co. v. Darnell, N.Y., 221 F. 
191, 136 C.C.A. 1. 

4 C.J. p 1033 note 37, p 1034 note 39. 

87. U.S.—Christian v, Boston & M. 

R. R., C-C.A.N.Y., 109 F.2d 103— 
Skelley v. New York, N. H. & H. 
R. Co., C.C.A.N.Y., 93 F.2d 479— 
Budd V. John B. Southee, Inc., C. | 
C.A.N.Y., 85 F.2d 513—Moser v. 

Hand, C.C.A.Miss., 81 F.2d 522— 
Thompson v. Missouri Pac. R. Co., 
C.C.A.Mo., 15 F.2d 28—J. C. Shaf- 
fer & Co. V. West Tennessee Grain 
Co., C.aA.Tenn., 271 F. 320—New 
York Cent. R. Co. v. Lloyd, N.Y., 
258 F. 111, 169 C.C.A. 197—Rich- 
ards v. American Bank of Alaska, 
Alaska, 234 F. 300, 148 C.C.A, 202. 
certiorari denied American Bank of 
Alaska v. Richards, 37 S.Ct 242, 
242 U.S. 649, 61 L.Ed. 545. 

D.C.—Dick V. Davis, 53 App.D.C. 91, 
288 F. 445. 

88. U.S.—Sprinkle v. Davis, C.C.A. 
Va., 104 F.2d 487-J. E. Riley Inv. 
Co. V. Sakow, C.C.A.Alaska, 98 
F.2d 8—Blodgett v. Pinkerton To¬ 
bacco Co., C.C.A.Mich., 79 F.2d 945 
—Hanging Rock Iron Co. v. P. H. 
& F. M. Roots Co., C.C.A.Ind., 10 
F.2d 154—Grand Union Tea Co. v. 
Lord, Va., 231 F. 390, 145 C.C.A. 
384, 

Error lianuless 
U.S.—^New York Life Ins. Co. v. 
Gamer, C.C.A.Mont, 90 F.2d 817, 
certiorari granted 58 S.Ct. 46, 302 
U.S. 670, 82 L.Ed. 517, and reversed 
on other grounds 58 S.Ct. 500, 303 

U. S. 161, 82 L-Ed. 726, 114 A.L.R. 
1218—^Boston & M. R. R. v. Daniel, 
C.C,A.Vt, 298 F. 84—Cross v. Ram- 
dullah, C.CJ^.Cal., 274 F. 762, cer¬ 
tiorari denied 42 S.Ct. 96, 257 U.S. 
655, 86 L.Ed. 419. 

89. U.S.—Crowe v* Gary State Bank, 
C.C.A.Ind., 123 P.2d 513—^McGrate 

V. Morgan Packing Co., C.C.A.Ohio, 
117 P.2d 702—^Bass v. Dehner,; C.C. 
A.N.M-, 103 F.2d 28, certiorari de¬ 
nied 60 S.Ct 100, 308 US. 680, 84 
iiwEd. 486, reh^aring denied 60 S.Ct. 
136, 308 U.S. 636, 84 L.Ed. 528— 
Ford Motor Co. v. Oullum, C.C.A. 
Tex., 96 F.2d 1, certiorari denied 
59 S.Ct 89, 305 US: 627, *83 L.Ed. 
401—Cusack v. Longaker, C.C.A.N. 
Y., 95 F.2d 304—Ohmer V, Allen, C. 
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C.A.Ohio, 79 F.2d 942—Etna Ins. 
Co. v. C. I. T. Corporation, C.U.A. 
Tex., 74 F.2d 516--Clark v. Rem- 
ington, C,C.A.N.H., 55 F.2d 48—Nor¬ 
folk & W. Ry. Co. V. Hali, C.C.A. 
W.Va., 49 P.2d 692—National Un¬ 
ion Pire Ins. Co. v. Kaplan, C.C.A. 
111., 41 F.2d 569, certiorari denied 
51 S.Ct 90, 282 U.S. 887, 75 L.Ed. 
782—Petersen v. Wellsville City, C. 
C,A.Utah, 14 F.2d 38—West Ten¬ 
nessee Grain Co- v. J. C. Shaifer & 
Co., C.C.A.Tenn., 299 P. 197—U. S. 
V. Northern Pac. Ry. Co., C.C.A. 
Wash., 293 F. 657—General Cigar 
Co. V. First Nat Bank, C.C.A.Or., 
290 ‘f. 143—^Rels v. East St Louis 
& S. Ry. Co., C.C.A.Mo., 275 F. 881 
—^American Ry. Express Co. v. 
Crabtree, C.C.A.Ky., 271 P. 287— 
Jacob V. Ivins, Pa., 250 F. 431, 162 
C.C.A. 501, affirming, D.C., Ivins v. 
Jacob, 245 F. 892—Stark Electric 
R. Co. V. McGinty Contracting Co., 
Ohio, 238 P. 657, 151 C.C.A. 507— 
Hamilton Iron & Steel Co. v. 
Groveland Mining Co., Ohio, 233 
F. 388, 147 C.C.A. 324—Chicago, 

St P. M. & O. Ry. Co. V. Nelson, 
Minn., 226 P. 708, 141 C.C.A. 464. 

4 C.J. p 1041 note 32, p 1042 notes 34, 
37, p 1047 note 63. 

Case justifying’ directed vardlct 

Error will be considered cured 
where the court would have been 
justified in directing a vei*dict 
against appellant.—Jones v. Mutual 
Life Ins. Co. of New York, C.C.A.Mo., 
113 F.2d 873—Sanders v. Schenley 
Products Co-, C.C.A.N.Y., 108 F.2d 
23—General Securities Corporation v. 
City of Homewood, Ala., C.C.A.Ala., 
67 P.2d 513, certiorari denied Gener¬ 
al Securities Corporation v. City of 
Homewood, 64 S.Ct 562, 291 U.S. 685, 
78 DEd. 1072—Alpine Porwarding Co. 
V. Pennsylvania R. Co., C.C.A.N.Y., 60 
P.2d 734, certiorari denied Pennsyl¬ 
vania R. Co. V. Alpine Porwarding 
Co., 53 S.Ct 93, 287 U.S. 647, 77 L. 
Ed. 559—Nalbantian v. U S., C.C.A. 
111., 54 F.2d 63, certiorari denied 52 
S.pt 313, 285 U.S. 536, 76 L.Ed. 930 
—Weidenfeld v. Pacific Imp. Co., C.C. 
A.N.Y., 43 P.2d 817, certiorari denied 
si S.Ct. 102, 282 U.S. 890, 75 L.Ed. 
784—Plannery v. New York, O. & W. 
R. Co., C.aA.N.T.. 29 P.2d 18— 
Jchristenson v. Gorton-Pew Fisheries 
Co., C.C.AJSr.Y., 8 P.2d 689. 

Error li^ld not cured where it is 
, impossible to tell whether the ver- 
dict was toased on erroneous instruc- 
, tibn,—C9iristian v. Boston & M. R. R., 

. C.C.A.N:Y., 109 F.2d 103—^Wisconsin 
& ArkanSaiS Lumber 'Co. v. Ward, C. 
i CiA-Ark., 32 FJd 974—^Pennsylvania 
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amount of recovery or damages,®® 

A failure or refusal to give proper instnictions 
to the jury will necessitate a reversal where it can- 
not be said that appellant was not prejudiced.®^ 
However, appellant cannot complain of the refusal 
of instructions where no prejudice resulted from 
such refusal.92 


(2) Evidence and Witnesses 

In the absence of prejudice, error in respect of 
evidence or witnesses will be considered harmless and 
will not necessitate a reversal. 

If prejudice does not resuit, a cause will not be 
reversed on appeal for erroneous rulings in respect 
of evidence generally,^^ or in respect of the exam- 


R. Co. V. Stegaman, C.C.A.Ohio, 22 F. 
2d 69—^American Sugar Refining Co. 
V. J. E- Jones & Co., C.C.A.Ala., 293 
F. 560. 

90. U.S.—Pidelity & Deposit Co. of 

Maryland v. Bates, C.C.A.Iowa, 76 
F-2d 160—Overland Const. Co. v. 
Sydner, C.C.A.Ohio, 70 P.2d 338— 
Bryne v. Greene, C.C.A.Me., 70 F.2d 
137—Blanton v. Great Atlantic & 
Pacific Tea Co., C.C.A.Ga., 61 P.2d 
427, certiorari denied 53 S.Ct. 405, 
288 U.S. 609, 77 L.Bd. 984—C. W. 
Benning & Co. v. Suncrest Lumber 
Co., C.C.A.N.C., 51 F.2d 945—In¬ 

gram V. Pidelity-Phoenix Fire Ins. 
Co. of New York, C.C.A.Okl., 16 F. 
2d 251—United Yerde Copper Co. 
v. Jordan, C.C.A.Ariz., 14 F.2d 299, 
affirming, C.C., Jordon v. United 
Yerde Copper Co., 9 F.2d 144, af- 
firmed United Yerde Extension 
Mining Co. v, Jordan, C.C.A., 14 F. 
2d 304, certiorari denied 47 S.Ct. 
243, 273 U.S. 734, 71 L.Ed. 865— 
Coast S. S. Co. V. Brady, C.C.A.Ala., 
8 P.2d 16, certiorari denied 46 S.Ct. 
103, 269 U.S. 578, 70 L.Ed. 421— 
Memphis Furniture Mfg. Co. v. 
Wemyss Famiture Co., C.CA..Tenn„ 
2 F.2d 428—I>angelo v. McLean 
Pire Brick Co-, C.C.A.Ohio, 287 P. 
14—George P. Clark Co. v. Kueb- 
ler Poundries, C.C.A.Pa,, 285 F. 568, 
certiorari denied 43 S.Ct. 434, 261 

U. S. 622, 67 L.Ed. 831—Pulver v. 
Union Inv. Co., C.C.A.Minn., 279 P. 
699. 

4 C.J. p 1045 notes 49, 51. 

Error held not ctired 
U.S.—Foster & Kleiser Co. v. Special 
Site Sign Co., C.C.A.Cal., 85 F.2d 
742, certiorari denied Special Site 
Sign Co. V. Foster & Kleiser Co., 
57 S.Ct. 315, 299 U.S. 613, 81 L.Ed. 
452—Detroit Graphite Co. v. Hoov- 
er, C.C.A.Mass., 41 F.2d 490—Ar- 
nold V. Horrigan, Mich., 238 P. 39, 
151 C.C.A. 115. 

91. U.S.—Copp V. Yan Hise, C.C.A. 
Mont., 119 F.2d 691—Peterson v. 
Sheridan, C.C.A.Iowa, 115 F.2d 121 
—Sprinkle v. Davis, C.C.A.Ya., 104 
p.2d 487—Montgomery Ward & Co. 

V. Snuggins, C.C.A.Minn., 103 F.2d 
458^—Gold V, U. S., C.C.A.N.J., 102 
F.2d 350—H. W. Bass Brilling Co. 
V. Ray, C.C.A.N.M., 101 F.2d 316— 
Skelley v. New York, N. H. & H. 
R. Co., C.C.A.N.Y., 93 F.2d 479— 
Budd V. John B. Southee, Inc., C.C. 
A.N.Y., 35 F.2d 513—Fair v. Floyd, 
C.C.A.N.J., 76 F.2d 920—Metropoli¬ 
tan Gaaualty Ins. Co. of New York 


V. Stahl, C.C.A.Pa., 72 F.2d 881. 
reversing, D.C., Stahl v. Metropoli¬ 
tan Life Ins. Co. of New York, 4 
F.Supp. 777—Hayat Carpet Clean- 
ing Co. V. Northern Assur. Co., 
Limited, of London, C.C.A-N.Y., 69 
F.2d 805—Norfolk & W. Ry. Co. v. 
Hali, C.C.A.W.Ya., 57 F.2d 1004— 
Wisconsin & Arkansas Lumber Co. 
V. Day, C.C.A.Ark., 35 F.2d 563— 
Texas ■ Co. v. Pensacola Maritime 
Corporation, C.C.A.Pla., 300 P. 51— 
American Car & Poundry Co. v. 
Allen, C.C.A-Mo., 264 F. 647—New 
York & Philadelphia Coal & Coke 
Co. V. Meyersdale Coal Co., Pa., 236 
F. 536, 149 C.C.A. 588—American 
Smelting & Refining Co. v. River- 
side Dairy & Stock Farm, Utah, 236 
F. 510, 149 C.C.A. 562. 

92. U.S.—Jones v. Weaver, C.C.A. 
Ariz., 123 F.2d 403—Illinois Cent. 

R. Co. V. Sigler, C.C.A.Tenn., 122 
P.2d 279—Grand River Dam Au- 
thority v. Thompson, C.C.A.Okl., 
118 F.2d 242—^Hartford Fire Ins. 
Co., Hartford, Conn. v. Logan 
Grain Co., C.C.A.N.D., 105 F.2d S99 
—Hali V. Aetna Life Ins. Co., C.C. 
A.Ark-, 85 F.2d 447—Chesapeake & 
O. Ry. Co. V. Rich, C.C.A.Ohio, 81 
F.2d 584—^National Live Stock 
Credit Corporation of St. Louis v. 
Thompson, C.C.A.N.M., 76 F.2d 696 
—Currier v. Ingram, C.C.A-N.H., 
75 F.2d 783—U. S. Pidelity & Guar- 
anty Co. v. McCarthy, C.C.A.Iowa, 
50 F.2d 2, certiorari denied 52 S. 
Ct. 32, 284 U.S- 652, 76 L.Ed. 553 
—Great American Ins' Co. of New 
York V. Roney & Berger Co., C.C. 
A.Pa., 42 F.2d 816—Alksne v. U. 

S. , C.C.A.Mass., 39 P.2d 62, certio¬ 

rari denied 50 S.Ct. 467, 281 U.S. 
768, 74 L.Ed. 1175—Consolidated 

Lead & Zinc Co. v. Corcoran, C.C. 
A.Okl., 37 F.2d 296—Idaho Copper 
Corporation v. Campbell, C.C.A.Ida- 
ho, 27 F,2d 833—Petersen v. "Wells- 
ville City, aC.A.Utah, 14 P.2d 38— 
Pidelity & Casualty Co. of New 
York V, Glenn, C.CA-W.Ya, 3 F. 
2d 913^—Pennsylvania R. Co. v. 
Jones, C-C.A-Ohio, 300 F. 525—West 
Tennessee Grain Co. v. J. C. Shaf- 
fer & Co., C.C.A-Tenn., 299 F. 197 
—Kingrey v. New York, & St L. 
R. Co., CiC.A.Ohio, 297 P. 376— 
Sebastian Bridge Dist v. Missouri 
Pac, R. Co., C-C.A.Ark., 292 P. 345, 
certiorari denied 44 S.Ct. 37, 263 
U.S. 711, .68 L.Bd. 519—St Louis 
Smelting & Refining Co. v. Henke, 
C.C.A.I1L, 277 P. ©65—Bristol Gas 
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& Electric Co. v. Boy, C.C.A.Tenn., 
261 P. 297—Memphis St Ry. Co. 
V. Pierce, Tenn., 257 F. 659, 168 C. 
C.A. 609—lowa Cent. Ry. Co. v. 
Walker, lowa, 255 F. 648, 167 C.C 
A- 24—Pocahontas Consol. Collier- 
ies Co. V. Johnson, Ya., 244 P. 368, 
156 C.C.A. 654, certiorari denied 38 
S.Ct 14, 245 U.S. 658, 62 L.Ed. 
535—Smith v. Robins, Kan., 236 F. 
114, 149 C.C.A. 324—^Atlas Port- 
land Cernent Co. v, Hagen, Mo., 233 
F. 24, 147 C.C.A. 94, certiorari de- 
nied 37 S.Ct 15, 242 U.S- 631, 61 
L.Ed. 537—Parrish v. Order of 
United Commercial Travelers of 
America, Va., 232 F. 425, 146 C.C. 
A. 419—^Williamson v. Osenton, W. 
Va., 220 F. 653, 136 C.C.A. 261. 

4 C.J. p 1048 note 76. 

Error held harmless 

(1) Where the verdict shows that 

no injury resulted therefrom.—^Ven- 
uto V. Robinson, C.C.A.N.J., 118 P.2d 
679, certiorari denied Ross Agent 
Inc., V. Yenuto, 62 S.Ct 58, 314 U.S. 
627, 86 L.Ed. 504—States Marine 

Corporation v. John B. Honor & Co., 
C.C.A.La., 80 F.2d 277—Century In- 
demnity Co. v. Shakespeare, C.C.A. 
Colo., 74 P.2d 392—Erie R. Co. v. 
Fritsch, C.C.A.N.J., 72 P.2d 766, cer¬ 
tiorari denied 55 S.Ct 213, 293 U.S. 
620, 79 L.Ed. 708—Erie R. Co. v. 
Landau, C.C.A.N.J., 72 F.2d 766, cer¬ 
tiorari denied 55 S.Ct 213, 293 U.S. 
620, 79 L.Ed. 708—Taylor v. Conti¬ 
nental Supply Co., C.C.A.C 0 I 0 ., 16 F. 
2d 578—^Nemaha County, Neb., v. 
Harmon, C.C.A.Neb., 289 F. 795— 
Northern Pac. Ry. Co. v. Mentzer, 
Wash., 214 P. 10, 130 C.C.A. 404—4 
CJr. p 1051 notes 99, 2. 

(2) Where appellee was entitled to 
a directed verdict—Mitchell v. New 
Bngland Hut. Life Ins. Co., C.C.A. 
Ya,, 123 P.2d 246—McLean v. Don- 
oghue Transp. Co., C.C.A.Me., 97 F. 
2d 356—^Zeller v. American Interna¬ 
tional Corporation, C.C.A.Pa., 292 F. 
822. 

U.S.—Hoffman v. Palmer, C.C.A 
N.Y., 129 F.2d 976—Sinclair Refin¬ 
ing Co. V. Bennett, C.C.A.Tenn., 123 
P.2d 884—Pillsbury Plour Mills 
Co. V. Miller, C.C.AMo., 121 F.2d 
297—^Atlantic Greyhound Corpora¬ 
tion V. Crenshaw, C.C.AGa., 99 F.2d 
449 —^American Glycerin Co. v. Ea- 
son Oil Co., C.aAOkl., 98 F.2d 
479, certiorari denied 59 S.Ct 107, 
3®5 U.S. 640. 83 L.E<L 413, rehear- 
" mg denied 69 S.Ct 1&3, U.S. 
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Accordingly, error as to the admission of evi- 


672, 83 L.Ed. 435 —Maryland Cas- 
ualty Co. V. Kerix County, C.C.A. 
Cal 83 F.2d 774 —Jennings v, U. 

S aC.A.Ga., 73 F.2d 470—Strangio 
v'Consolidated Indemnity & Insur- 
Co., C.C.A.CaL. 66 F.2d 330— 
TJnion Trust Co. of Cleveland, Ohio 
V. Woodrow Mf&. Co., C.C.A.Iowa, 

63 F.2d 602—American Sugar Re- 
fining Co. v. Nassif, C.C.A.Mass., 

45 F.2d 321—Nalbantian v. U. S., 

C C.A.I1L, 54 F.2d 63. certiorari 
denied 52 S.Ct. 313, 285 U.S. 536, 76 
LEi 930—Piel Const. Co. v. Com- 
monwealth of Pennsylvania, to Use 
of Hendricks, C.C.A.Pa., 35 F.2d 

905 _^New York Life Ins. Co. v. 

Rees. C.C.A.MO.. 19 F.2d 781— 
Stegeman v. Pennsylvania R. Co., 
C.C.A.Ohio, 6 F.2d 873—Craig-Giles 
Iron Co. V. Brownlee, C.C.A.Va., 272 

^ 74 _Rose Dumber Co. v. Hughes 

Lumber Co., C-C.A.Ala., 264 F. 757, 
certiorari denied 41 S.Ct. 8 , 254 U. 

S. 635, 65 L.Ed. 450 —Copper Proc- 
ess Co. V. Chicago Bonding & Ins. 
Co., C.C.A.Pa., 262 F. 66 , 8 A.L.R. 
1477—Cascaden v. 0 'Connor, Alas- 
ka, 257 F. 930, 169 C.C.A. 80—Bir- 
ge-Forbes Co. v. Heye. Tex., 248 
F 636, 160 C.C.A. 536. certiorari 
g;anted 38 S.Ct. 426, 246 U.S. 676, 

62 L.Ed. 933, and afRrmed 40 S.Ct. 
160, 251 U.S. 317, 64 L.Ed. 286— 
Watson V. Adams, Ohio, 242 F. 441, 
155 C.C.A. 217 —Daigle v. U. S., Me., 
237 F. 159, 150 C.C.A. 305—Nor¬ 
folk & W. Ry. Co. V. Gillespie, Va., 
224 F. 316, 139 C.C.A. 552. 

D.C.—Smith v. Doyle, 98 F.2d 341, 
69 App.D.C. 60. 

4 C.J. P 963 note 68 , p 964 note 76. 

Fartlcnlar matters witMn nile 

(1) Rulings on objections to ctues- 
tions.—Southern Package Corpora¬ 
tion V. Mitchell, C.C.A.Miss., 109 F. 
2d 609—Twachtman v. Connelly, C. 
C.A.Ohio. 106 F.2d 501 —Schermann 
V. Yellow Cab Co., C.C.A.Ill., 101 F- 
2d 363, certiorari denied 59 S.Ct. 1045, 
307 U.S. 647, 83 L.Ed. 1527—Camp¬ 
bell V. Praferred Accident Ins. Co. of 
New York, C.C.A.N.Y., 98 F.2d 53— 
Xtondon Guarantee & Accident Co. v. 
Woelfle, C.C.A.MO., 83 F.2d 325—Up- 
ton V. ttarrison. C.C.A.N.C., 68 F.2d 
232, certiorari denied 54 S-Ct. 718, 
292 U.S. 633, 78 L.Ed. 1486—Sacra¬ 
mento Suburban Fruit Lands Co. v. 
Soderman, ■ C.C.A.Cal., 36 P.2d 934— 
Outlook Hotel Co. V. St. John, C.C.A. 
N.J.. 297 F. 184—4 C.J. p 965 note 92, 
p 966 notes 2, 6 , p 967 notes 12, 13, 
17, p 968 notes 36, 38, p 969 note 50. 

(2) Rulings relating to production 
and inspection of hooks and docu- 
ments.—Chase Nat, Bank of City of 
New York v. Citizens Gas Co. of In- 
dlanapolis, C.C.A-Ind., 113 F.2d, 217, 
Teversed on oth^r gronnds 62 S.Ct. 
15, 314 U.S. 63, 86, L.Ed. 47—Mc- 
Cann v. New York Stock Exchange, 


C.C.A.N.Y., 107 F.2d 908, certiorari i 
denied 60 S.Ct. 807, 309 U.S. 684, 84 
L.Ed. 1027, rehearing denied 60 S. 
Ct. 974, 310 U.S. 656, 84 L.Ed. 1420— 
Salmon Palis Mfg. Co. v. Midland 
Tire & Rubber Co., C-C.A.Ohio, 285 
F. 214. 

(3) Order of proof, rehuttal, and 
reopening of case.—Paine v. St. Paul 
Union Stockyards Co., C.C.A.Minn., 

28 F.2d 463, modified on other 
grounds 35 F-2d 624—Dietrich v. U. 

S. Shipping Board Emergency Pleet 
Corporation. C.C.A.N.Y., 9 F.2d 733. 
certiorari denied Dietrich v. U. S. 
Shipping Board Merchant Fleet Cor¬ 
poration, 49 S.Ct- 82, 278 U.S. 647, 
73 L.Ed. 560—Berio v. Gay, C.C.A. 
Puerto Rico, 272 P. 404 —Harper v. 
Harper, W.V».., 252 P. 39, 164 C.C.A. 
151—4 C.J. p 962 notes 43, 45. 

(4) Striking out or withdrawing 
evidence,—Glens Falis Ins. Co. of 
Glens Falis, N. Y. v. Sherritt, C-C.A. 
Va., 85 F.2d 823—Fldelity & Deposit 
Co. of Maryland v. People’s Bank 
of Sanford. C.C-A.N.C., 72 F.2d 932, 
afflrming, D.C., People's Bank of San¬ 
ford, N. C., V. Fidelity & Deposit Co. 
of Maryland, 4 F.Supp. 379, and cer¬ 
tiorari denied 55 S.Ct. 348, 293 U.S. 
627, 79 L.Ed. 714—United Verde Ex- 
tension Mining Co. v. Littlejohn, C. 
C.A-Ariz., 279 F. 223—Great North¬ 
ern Ry. Co. V. Ennis, Mont., 236 F. 
17, 149 C.C.A, 227—Chicago Rys. Co. 
v.^Kramer, IlL, 234 F. 245, 148 C.C.A. 
147 —Norfolk & W. Ry. Co. v. Gil¬ 
lespie, Va., 224 F- 316, 139 C.C.A. 
552. 

(5) Pailure to rule on objections to 
evidence.—Solomon v. Benjamin, C. 
CAIll 75 F.2d 564, certiorari denied 
55 S.Ct. 831, 295 U.S. 749, 79 L.E^. 
1694 —American Trading Co. v. Steele, 
C.C.A.China, 274 P. 774. 

Brror held prejndicial 

(1) Generally.—Powhatan Mining 
Co. V. Ickes, C.C.A., 118 P.2d 105— 
Ulra V. Moore-MoCormack Lines, C.C. 
A.N.Y., 115 F.2d 492, rehearing denied 
117 F.2d 222, certiorari denied 61 S. 
Ct 941, 313 U.S. 567, 85 L.Ed. 1525— 
Cervin v. W. T. Grant Co., C.C.A. 
Tex., 100 F.2d 163. 

(2) Permitting answers to leading 
questions where the answers elicited 
are the only basis in the evidence 
for an instruction given on a mate- 
rial issue.—Baldi v. Cedar Hili Coal 
& Coke Co.. Colo., 173 F. 781, 97 C.C. 
A. 505. 


94 , U.S.—Hoferaan v. Palmer, C.C.A. 
NY., 129 F.2d 976—^Upton v. Har- 
rison, C.C.A.N.C., 68 F.2d 232, cer¬ 
tiorari denied 64 S.Ct 718, 292 U. 
S. 633, 78 L.Ed. 1486—U. S. Fidelity 
& Guarkuty Co. v. McCarthy, C.C. 
A.Iowa,t 50 F.2d 2, certiorari denied 
52 S.Ct 32, 284 U.S. 65^, 76 L.Ed. 

, 653—Citizens' , Nat Bank of Los | 
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Angeles v. Santa Rita Hotel Co., 
C.C.A.Ariz., 22 F-2d 524—Julian Pe¬ 
troleum Corporation v. Courtney 
Petroleum Co., C.C.A.Cal., 22 P.2d 
360—^tna Life Ins. Co. v. Caffee. 
GFe.A.Fla., 286 F. 657—New York 
Evaning Post Co. v. Chaloner, C.C. 
A.N.Y., 265 F. 204, certiorari dis- 
missed 40 S.Ct 396, 252 U.S. 591, 

64 L.Ed. 731—^Waters v. Guile, 
Mich., 234 F- 532, 148 C.C.A- 298. 

Brrors within mle 

(1) As to the form of the ques- 
tion directed to witness.—Chesapeake 
& O. Ry. Co- v. Smith, C.C.A.Ohio, 

42 F.2d 111, certiorari denied 51 S. 
Ct 32, 282 U.S. 856, 75 L.Ed. 758— 
Travelers’ Ins. Co. v. Schenkel, C. 
C.A.MO., 35 F.2d 611, rehearing de¬ 
nied 37 F.2d 254—Dunagan v. Appa- 
lachian Power Co., C.C.A.W.Va., 33 
P.2d 876, certiorari denied 50 S.Ct. 
152, 280 U.S. 606, 74 L.Ed. 649—First 
Nat Bank v. Sleeper, C-C.A.N.D., 12 
F.2d 228—Erie R. Co. v. Linnekogel, 
N.Y., 248 F. 389, 160 C.C.A. 399. 

(2) As to the form and scope of 

cross-examination.—Moyer v. JEtna 
Life Ins. Co., C.C.APa.. 126 F.2d 141, 
affirming, D.C., 39 F.Supp. 725— 

Weekley v. Thomas, C.C.A.Va., 63 F. 
2 d 988—Union Trust Co. of Cleve¬ 
land, Ohio, V. Woodrow Mfg. Co., C.C. 
A.Iowa, 63 F.2d 602—Walters v. U. 
S., aC.A.Tex., 63 F.2d 299 —Communi- 
ty Natural Gas Co. v. Henley, C.C.A. 
Tex-, 54 F.2d 59—Stone v. Chicago, 
M., St P. & P. R. Co., C.C.A,Iowa, 
53 F.2d 813-r-Puget Sound Power’ & 
Light Co. V. City of Puyallup, C.C.A. 
Wash., 51 P.2d 688—Sacramento Sub¬ 
urban Fruit Lands Co. v. Schreindl, 
C.C. A. Cal., 36 F.2d 932—Southern 
Ry. Co. V. Pettit Tenn., 257 F. 663, 
168 C.C.A. 613, certiorari denied 39 
S.Ct 290, 249 U.S. 607, 63 L.Ed. 799 

-B. I. Du Pont de Nemours & Co. 
V. Smith, C.C.A.Va.. 252 F. 491, 164 
C.C.A. 407—N, P. Sloan Co. v. Un- 
casville Mfg. Co., Pa., 240 P. 680, 163 
C.C.A. 478—Owl Creek Coal Co. v. 
Goleb, Wyo., 232 F. 445, 146 C.C.A. 
439 —McArthur v. Citizens' Bank of 
Norfolk, Va., N.C., 223 F. 1004, 139 
C.C.A, 380—^Alamo Cattle Co. v. Hali, 
Ariz-, 220 F. 832. 136 C.C.A. 578. 

(3) As to the credibility. impeach- 
ment, contradiction, and corrobora- 
tion of witnesses.—^American ^melt- 
ing & Reflning Co. v. Hyman, Ky., 16 
F.2d 39—Chicago, M- & St P. Ry* 
Co. y. Harrelson, C.C.A.Mo., 14 F.2d 
893—American Agricultura! Chemi¬ 
cal Co. V. Hogan, Mass., 213 F. 416, 
130 C.C.A. 52—^Houston First Nat. 
Bank v. Wells, Tex, 127 F. 818, 62 
C.C.A. 13f 
4 C.J. p 961 note 10. 


Brrox cnred "by auswer 

Error in question is harmless 
where cured fey answer or failure to 
answer.—Payne v. Connor, C.C.A.Me., 
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dence does not warrant disturbance of the judg- i prejudiced thereby;^^ and whether prejudice r€s 
ment below unless it appears that appellant has been | sulted is to be determined from the practical effect 


274 F- 4&7—Sharples Separator Co. v. 
Skinner, CaL, 251 F. 25, 163 C.C.A. 
275—Buckeye Cotton Oil Co. v. Sloan, 
Tenn., 250 F. 712, 163 C.C.A. 
Central Vermont Ry. Co. v. CstnSle, 
N.T., 228 F. 876, 143 C.C.A. 274, 

Brrors held prejudicial 

(1) Generally.—Nash ville, C. & St. 
L. Ry. Co. V. York, C.C.A.Tenn., 127 
F.2d 606—U. S. V. Kaminsky. C.C.A- 
Ga., 64 F.2d 735—Oe Soto Motor Cor¬ 
poration V. Stewart, C.C,A.N.M., 62 P. 
2d 914—Patriotic Ins, Co. of America 
V. Pranciscus, C.C.A.Mo., 55 F.2d 844 
—Pure Oil Pipe Line Co. v. Ross, 
C.C.A.Okl., 61 F.2d 925—American 
Mills Co. V, HofiCman, C.C.A.N.Y., 

275 F. 285. 

(2) Exclusion of competent im- 
peaching testimony.—Ulm v. Moore- 
McCormack Lines, C.C.A.N.T., 115 P. 
2d 492, rehearing- denied 117 p.2d 222, 
certiorari denied 61 S.Ct. 941, 313 
U.S. 567, 85 L.Ed. 1525—Pure Oil 
Pipe Line Co. v. Ross, C.C.A.Okl., 
51 P.2d 925—Stegeman v. Pennsylva- 
nia R. Co., C.C.A.Ohio, 6 F.2d 873. 
95. U.S.—Sofarelli Bros. v. EUgin, 

C.C.A.Md., 129 P.2d 785—Ferguson 
V. Union Nat. Bank of Clarksburg, 
C.C.A.W.Va., 126 F.2d 753—Fran- 
han Distributors v. New York 
World's Pair 1939, C.C.A.N.Y., 124 
P.2d 82, certiorari denied 62 S.Ct. 
1277, 316 U.S. 687, 86 L.Ed. 1759 
—Thomson v. Boles, C.C.A.Minn., 
123 P.2d 487—U. S. v. 52 Lrums 
Maple Syrup, C.C.A.Vt., 110 P.2d 
914—Equitable Life Assur. Soc. of 
U. S. V. Bomar, C-C.A.Ky., 106 F. 
2d 640—Twacbtman v. Connelly, C. 
C.A.Ohio, 106 P.2d 501—L. E. Whit- 
ham Const. Co. v. Remer, C.C.A. 
Okl., 105 F.2d 371—Paramount Pro- 
ductions v. Smith, C.C.A.Cal., 91 P. 
2d 863, certiorari denied 58 S.Ct 
266, 302 U.S. 749, 82 L.Ed. 579— 
Smith V. Pacific Alaska Airways, 
Inc., C.C.A.Alaska, 89 'P.2d 253, 
certiorari denied Pacific Alaska 
Airways v. Smith, 58 S.Ct. 20, 302 

U. S. 700, 82 L.Ed. 541—William C. 
Barry, Inc. v. Baker, C.C.A.Me., 82 
P.2d 79—Pidelity & Deposit Co. of 
Maryland v. Bates, C.C.A.Iowa, 76 
P.2d 160—Equitable Life Assur. 
Soc. of U. S. V. Sief, C.C,A.Ohio, 

74 P.2d 606—Merchants' Bank v. 
Hanna, C.C.A.Mo., 73 F.2d SIS— 
Rqelker v. Bromley-Shepard Co., C. 
C.A.Mass., 73 P.2d 618, certiorari 
denied 55 S.Ct. 509, 294 U.S. 713, 

79 L.Ed. 1246—Manhattan Oil Co. 

V. Mosby, C.C.A.Mo., 72 F.2d 840, 
certiorari denied 55 S.Ct. 237, 293 
U.S. 623, 79 L.Ed. 710—Pfremen^s 
Ins. Co. V. Follett, C.Q.A,I11., 72 p. 

2d (43, oertiqrari denied S.Ct. 
209,;. 293 U*S,. 618, 79 L.Ed. 706— 
Royat Jjas^ Co.} y, pastham* <^C.A. 
Ala., 71 P.2d 385, certiorari denied 


55 S.Ct 110, 293 U.S. 557, 79 L.Ed. 
658—Prevette v. U. a, C.C.A.N.C., 
68 F-2d 112, certiorari denied 54 S. 
Ct 633, 292 U.S. 622, 78 L.Ed. 1478 
—Krumm v. Southwest Finance Co. 
of California, C.C.A.Cal.. 67 F.2d 1 
—U. S. V. Sauls, C.C.A.N.C., 65 F. 
2d 886—Wilks v. U. S., C.C.A.N.Y., 
65 F.2d 775—U. S. v. Dudley, C-C. 
A.Idaho, 64 F.2d 743—Public Utili¬ 
ties Corporation of Arkansas v. 
Oliver, C.C.A.Ark., 64 F.2d 60— 
Sunny Point Packing Co. v. Faigh, 
C.C.A.Alaska, 63 F.2d 921—Neece 
V. Burst, C.aA.Cal,. 61 F.2d 591— 
S. S. Kresge Co. v. McCallion, C.C. 
A.Mo., 58 F.2d 931—^Heinz v. Leeds 
& Lippincott Co., C.O.A.N.J., 55 
F.2d 829—^Wahash Ry. Co. v. City 
of St. Louis, CC.AMo., 54 F.2d 
921, affirming, D.C.r City of St. 
Louis V. Senter Commission Co., 
2 P.Supp. 308, and certiorari denied 
TVabash Ry. Co. v. City of St Lou¬ 
is, Mo., 54 S.Ct 88, 290 U.S. 668, 
78 L.Ed. 577—Community Natural 
Gas Co. V. Henley, C.C.A.Tex., 54 
F.2d 59—Standard Accident Ins. 
Co. V. Rossi, C.C.A.Ark., 52 F.2d 
547—Frankel v. New York Life Ins. 
Co., C.CA.Okl., 51 F.2d 933—U. S. 
V. Lawson, C.C.A.Idaho, 50 F.2<i 
646—People of Porto Rico v. Liv- 
ingston, C.C.A.Puerto Rico, 47 F. 
2d 712, certiorari denied 52 S.Ct. 
23, 284 U.S. 642, 76 L.Ed. 546— 

U. S. V. Phillips, C.C.A.MO., 44 F.2d 
689—0'Brien v. General Accident, 
Pire & Life Assur. Corporation, 
Limited, of Perth, Scotland, C-GA. 
Neb., 42 P.2d 48—James Baird Co. 

V. Broyd, C.C.A.N.C., 41 F.2d 578 
—Sacramento Suburban Pruit 
Lands Co. v. La Gue, C.C.A.Cal., 40 
P.2d 897—^Alliance Ins. Co. of Phil¬ 
adelphia V. Brown, C.C.ACal., 36 P. 
2d 625—Standard Accident Ins. Co. 
V. RJossi, a€.A.Ark., 35 F.2d 667— 
Lord & Spencer v. M. N. Stout Co., 
C.C.A-Mass„ 33 F.2d 60—^American 
GoaI Co. of AUegany County v. De 
Wese, C.C-A.W.Va., SO P.2d 349— 
Newlands Calaveras Min. & Mill 
Co., C.C.A.CaL, 28 F.2d 89—Inter¬ 
national Indemnity Co. y. Lehman, 
C.C.A.Wis-, 28 F.2d 1. certiorari de¬ 
nied 49 S.Ct 83, 278 U.S. 648, 73 
L.,Ed. 561—Louisville & N. R. Co. 

V. Chatters. C.C.A.La., 26 :^.2d 403, 
affirming, D.C., Chatters y. Louis¬ 
ville & N. R. Co., 17 F.2d 305, cer¬ 
tiorari granted Louisville & N. R. 
Co. V. Chatters, 49 S.Ct 26, 278 U. 

S- 590, 73 L.EJd. 523, and reversed 
on other grounds 49 S.Ct. 329, 279 
U.S. 320, 73 L.Ed. 711—Lehigh & 
N. E. 'R. Co. V. Smale, C.C.A.N.J., 

19 P.2d 67—^New York & Porto Rico 
S. S. Co. V. Garcia, C.C.A.Puerto 
itico, 16 F.2d[ 734—^Air Refuction 
Co. V. Philadelphia Storage Bat- 
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tery Co., C.C.A-Pa., 14 F.2d 734— 
Moss V- Sherbume, C.C.A.Mass., 11 
P.2d 579, certiorari denied 47 s 
Ct 100, 273 U.S. 710, 71 L.Ed. 352 
—Griffin v. Thompson, C.C.A. 

10 F.2d 127—Keeton v. Jeffer^dn 
Standard Life Ins. Co., C.C.A.Va., 

5 F.2d 183—Gettys v. Newburger, 
C.C.A.Okl., 272 P. 209, certiorari 
denied 42 S.Ct 56, 257 U.S. 649, 66 
L.Ed. 416, and error dismissed 43 
S.Ct 11, 260 U.S. 693, 69 L.Ed. 467 
—People of Porto Rico v. Russell 

6 Co., C.C.A.Puerto Rico, 268 F. 
723—Tate v. Baugh, C.C.A.Tenn., 
264 F. 892—Garwood v, Scheiber, 
CaL, 246 F. 74. 158 C.C.A. 300, cer¬ 
tiorari denied 38 S.Ct 427, 247 U. 
S. 506, 62 L.Ed. 1240—Soci^t^ Nou- 
velle diLA-rmement v. Barnaby, 
Wash., 246 P. 68, 158 C.C.A. 294— 
Akalitis v. Philadelphia & Reading 
Coal & Iron Co., N.Y., 239 F. 299. 
152 C.C.A. 287, certiorari denied 38 
S.Ct. 581, 247 S.W. 517, 62 L.Ed. 
1245—Tacoma Ry. & Power Co. v. 
Cothary, Wash., 235 P. 872, 149 C. 
C.A. 184. 

4 C.J. p 970 note 57—37 C.J. p 113 
note 4 [a] (2)—43 C.J. p 1325 note 
55. 

Evidence inoompeteat for waat of 
l^relimiaary proof 

(1) Harmless.—Klas v. Yellow Cab 
Co., C.C.A.I11., 106 F.2d 935—Orant 
V. Pilgrim, C.C.A.Alaska, 95 P.2d 562 
—McLeod Lumber Co. y, Western 
Redwood Co., C.C.A.Cal., 8 F.2d 930 
—4 C.J. p 996 note 71. 

(2) Prejudicial.—John Irving Shoe 
Co. V. Dugan, C.C.A.Mass., 92 F.2d 
711. 

Opinloa evideace 

(1) Harmless.—Pillshury Flour 

I Mills Co. V. Miller, C.C.A.Mo., 121 F. 

I 2d 297—Sears, Roebuck & Co. v. 
Gopeland, aC.A-N.a, 110 F.2d 947— 
Stephenson v. Grand Trunk Western 

R. Co., C.C.A.I11., 110 F.2d 401, 132 
A.L.R. 455, certiorari granted Grand 
Trunk 'Vyestern R. Co. v. Stephen¬ 
son, 60 S.Ct 1101, 310 U.S. 623, 84 
L.Ed. 1395, and 60 S.Ct 1102, 310 
U.S. 623, 84 L.Ed. 1395, certiorari 
dismissed 60 S.Ct 1107, two cases, 311 
y^S. 72Q^ 85 L-Ed, 469—American 
Glyoerin Co, v. Eason Oil Co., aC.A. 
OkL, 98 F^2d 479, certiorari denied 59 

S. Ct 107, 305 U.S. 640, 83 L.Ed. 413, 
rehearing denied 59 S.Ct 153, 305 XJ. 

S. 672, 83 L.Ed. 4^5—Metropolitan 
Life Ins. Co. v. Armstrong, C.C.A. 
Neh.. 85 P.2d 187—Maryland C^ualty 
Co. V. WFoming Valley Paper Co., C. 
C.A.N.H., 84 P.3d 633—^PideUty & De¬ 
posit Co. of Maryland v. People!s 
^nk bf Sanfofd, GC.A-N.O.^ 72 F- 
2d 932, certiorari dbnied 55 &Ct 348, 
293 y.S. 63T, 79 LM. 714, and . af¬ 
firming, DGi Pbople^s Bank of SaE- 
ford, N. Ct V. Fi^llty & Deposit C©. 
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of the erroneous evidence, viewed in the light of 
the trial as a wfiole, with all its atlending circum- 
stances.^® As a rule, such an error will be consid- 


ered harmless where the evidence in question is ut- 
terly irrelevant or immaterial or unimportant,^^ 
where the case is tried by the court without a ju- 


of Maryland, 4 F.Supp. 379—Niagara 
Fire Ins. Co. of New York, N. T. 
\r, Raleigrh Hardware Co., C.C.A.W. 
Va., 62 F.2d 705—U. S. v. Roberts, 
C.C.A.C 0 I 0 ., 62 P.2d 594—Sun Oil Co. 
V. Rhodes, C.C.A.Ark., 14 P.2d 790— 
Western Union Telegraph Co. v. Am- 
mann, C.C.A.N.J., 296 P. 453—Alaska 
Treadwell Gold Mining Co. v. Crinis, 
Alaska, 255 F. 810, 167 C.C.A. 138— 
Missouri Valley Bridge & Iron Co. 
V. Blake, Va.. 231 F. 217, 145 C.C.A. 
411—Norfolk & W. Ry. Co. v. Gil- 
lespie, Va., 224 F. 316, 139 C.C.A. 562 
—4 C.J. P 997 notes 85, 86 . 

(i) Prejudicial.—Farris v. Inter¬ 
state Circuit, C.C.A.Tex., 116 F.2d 
409 —Bldridge v. McGeorge, C.C.A. 
Ark., 99 F.2d 835—Patrick v, Rice, 

C. C.A.Pa., 98 P.2d 550—Harrison v. 
New York Life Ins. Co., C.C.A.Ohio, 
78 F.2d 421. 

BCearsay evidence 

(1) Harmless. 

U.S.—Valley Shoe Corporation v. 
Stout, C.C.A.Mo., 98 F.2d 514— 
Schnerb v. Caterpillar Tractor Co., 
C.C.A.N.Y., 43 F,2d 920, certiorari 
denied 51 S.Ct. 182, 282 U.S. 898. 
75 L.Ed. 791—James Baird Co. v, 
Boyd, C.C.A.N.C., 41 F.2d 578—Lou- 
isville & N. R. Co, v. Chatters, C, 
C-ALa., 26 F.2d 403, affirming, D.i 
C., Chatters v. Louisville & N. R. 
Co., 17 F.2d 305, certiorari grant- 
ed Loulsville & N. R. Co. v. Chat¬ 
ters, 49 S.Ct. 26, 278 U.S. 590, 73 
LEd. 523, and reversed on other 
grounds 49 S.Ct. 329, 279 U.S. 320, 
73 L.Ed. 711—Cross v. Ramdullah, 
C.C,A.CaL, 274 F. 762, certiorari de¬ 
nied 42 S.Ct 96, 257 U.S. 656, 66 
L.Ed. 419. 

D. C—^Western Union Telegraph ,Co. 
V. Scrivener, 57 App.D.C. 120, 18 
P. 2 d 162. 

(2) Prejudicial.—Reliance Life Ins. 
Co. V. Burgess, C.C.A.Mo., 112 F.2d 
234 , certiorari denied Burgess v, Re¬ 
liance Life Ins. Co., 61 S.Ct 137, 
311 U.S. 699, 86 L.Ed. 453, rehear- 
ing denied 61 S.Ct 391, 311 U.S. 730, 
85 LEd. 475—U. S. v. Nickle, CLC.A. 
Mo„ 60 P.2d 372—Interstate Com- 
press Co. v, Agnew, C.C.A.OkL, 276 F. 
882—Klein y. Darnell, Tex., 239 F. 
844* 152 C.q.A. 630. 

U.S.—U. S. V. Beoktold Cck, 'C.C. 
A.Mo., 129 F.2d 473- 
ITatnre or pturpose of evidence 
Error may be harmleSs by reasbn 
of tiie nature Of the evidence com- 
plained of, or the purpose for which 
such evidence is offered.^—^Waba«h 
Ry. OoJ V. Bridal; CC.AMo., 9^4 F.2d 
117/certiorari denidd ^3 S.Ct 633,-'305 
tI.S. .602, L.Ed. 382—^Western'Pro¬ 
duce Co. V. Pclliard, C.C.AiT6X., ' 93 p. 
2 d 588—Ohean Accident & Guarantee 
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Corporation v. Schachner, C.C.A 111., 
70 P.2d 28—Klauder-Weldon Dyeing 
Mach. Co. V. Gagnon, N.Y., 166 F. 286, 
92 C.C.A 204—4 C.J. p 971 note 61. 
Prejudico not showu 

(1) Where the legal evidence 
abundantly established the case.— 
Liquid Veneer Corporation v. Smuck- 
ler, C.C.ACal., 90 F.2d 196. 

( 2 ) WTiere the incompetent evi¬ 
dence is in no way inconsistent with 
the complaining party’s contentions. 
—Egan Chevrolet Co. v. Bruner, C. 
C.A.Minn., 102 P.2d 373, 122 A.L.R. 
987. 

('3) Where the same or similar ev¬ 
idence has been admitted without 
ohjection.—^Woelfle v. Connecticut 
Mut. Life Ins. Co. of Hartford, Conn., 
C.C.AMo., Ifys P.2d 417—Travelers 
Ins. Co. V. Drake, C.C.A.Cal., 89 P.2d 
47—Metropolitan Life Ins. Co. v. 
Armstrong, C.C.AMo., 85 P.2d 187— 
Shell Petroleum Corporation v. Scul- 
ly, C.C.ALa., 71 F.2d 772—Communi- 
ty Natural Gas Co., v. Heniey, C.C. 
A.Tex., '54 F.2d 59—Henry W. Put- 
nam Memorial Hospital v. Allen, C.C. 
A.Vt, 34 F.2d 927—^American Glycer- 
in Co. v. Burleson, C.C.A.Tex., 30 P.2d 
811, certiorari denied 49 SiCt 481, 279 
U.S. 866 , 73 L.Ed. 1004—Bteenpain 
Co-op. Soc. V. Lillbak, C.C.A.Mass., 
18 P.2d 912—Clover Valley Lumber 
Co. V. Sierra Valley Creamery, C.C. 
ACal., 18 F.2d 858—Hili v. Wabash 
Ry. Co., C.C.AMo., 'l P.2d 626— 
Mitchell V. Toole, C.C.AMiss., 287 P, 
25—Western Coal & Mining Co. v. 
Greeson, C.C.AArk., 28-4 P. -510—Wa- 
ters V. Guile, Mich., 234 P. 532, 148 
aCA 298. 

Error held prejudicial 
U.S.—Union Oil Co. of California v. 
Hunt, C.C.A.Or., 111 P.2d 269— 
Smith V. Pacific Alaska Airways, 
Inc., O.C.AAlaska, 89 F.2d 253, cer¬ 
tiorari denied Pacific Alaska Air¬ 
ways V. Smith, 68 S.Ct 20, 302 U.S. 
700, 82 L.Ed. 541—Hawthorne v. 
Eckerson Co., C.CA.Vt, 77 F.2d 844 
—Union Electric Light & Power 
Co. v. Snyder Estate Co,, C.C.A. 
Mow, 65 P.2d 297—Southern Pac. Co. 
V. Ralston, . C.C.AUtah, 67 F.2d 958, 

- adhering to 62 P.2d 1026—Schroble 
V. Lehigh Valley R. Co., C.C.AN. 
Y., 62 F.2d 993-^U. S, v. Blaok- 
‘burn, 'C.C.AWash., 33 P.2d 564— 

' Qtient Ins. Co. v, Ariasi, C.C.A. 
Cial., ‘28. F.2d 579, certiorari denied 
.Ariasi V. Orient Ins. Co., 49 S.Ct 
' 251, 279 U.S. 837, 7-3 L.Ed. 984— 

}'■ Mahjon v. Lebrdn; ' C.C.A.Puerto 
* Rico, 2*3 F.2d 266—Baltimore O. 

R. Co. V. Moore, C.C.ADeL, 13 •F. 2 d 
; -36'4, certiorari denied iioore v. Bal¬ 

timore & O. R. Co., 47 S.Ct 238, 273 
i U.S. 727, 71 L.EdL 861—^Northern 
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Assur, Co. V. Del Moral, C.C.A.. 
Puerto Rico, 300 P. 513—Western 
Union Telegraph Co. v. Hali, C.C.A 
Md„ 287 F. 297—New York Life* 
Ins. Co. V. Neasham, Nev., 250 F.. 
787, 163 C.C.A. 119, reversing, D.C., 
Neasham v. New York Life Ins. 
Co., 244 F. 556—Frey & Son v. 
Welch Grape Juice Co., Md., 240 
P. 114, 153 C.C.A. 150—Quinette v. 
Pullman Co., OkL, 229 F. 333, 143 
C.C.A. 453, rehearing denied 23*3 P. 
980, 147 CC-A 654—Brabham v. 
Baltimore & O. R. Co., W.Va., 220 
F. 35, 136 C.C.A 117, L.R.A1915E,. 
1201. 

D.C.—Filloramo v. Giunta, 89 F.2d 
500, 67 App.D.C. 28—District of 

Cblumbia v. Chessin, 64 App.D.C. 
23, 73 P.2d 663. 

4' C.J. p 972 note 70. 

97. U.S.—Southern Ry. Co. v. Wood, 
C.C.AGa., 116 F.2d 274—Twacht- 
man v. Connelly, C.C.A.Ohio, 106 
F.2d 501—Palstaff Brewing Corpo¬ 
ration V. Thompson, C.C.A.Neb., 101 
F.2d 301, certiorari denied 59 S.Ct. 
834, 307 U.S- 631, 83 L.Ed. 1514— 
Wolf V. Citizens Bank & Trust Co. 
of Southern Pines, C.'C,A.N.C., 92 
F.2d 233—-Stewart v. American 
Life Ins- Co., C.C.AKan., 89 F.2d 
743—Bankers Indemnity Ins. Co. v. 
Pinkerton, C.C.A.Cal., 89 P.2d 194, 
followed in Bankers Indemnity Ins. 
Co. V. Lundgren, C.C.ACal., 89 F. 
2d 200, certiorari denied 58 S.Ct. 
23, 302^ U.S. 703, 82 L.Ed. 543, and 
certiorari denied Bankers Indem¬ 
nity Ins. Co. V. Pinkerton, 58 S.Ct 
23, 302 U.S. 704, 82 L.Ed. 543— 
MacLaughlin v. Hull, C.G.A.Wash., 
87 F.2d 641—Ocean Accident & 
Guarantee Corporation v- Schach¬ 
ner, C.C.A.I11., 70 P.2d 28—Union 
Electric Light & Power Co. v. Sny¬ 
der Estate Co., C.C.AMo., 65 F.2d 
297—Fidelity & Casualty Co. of 
New York v. Brightman, C.C.A. 
Mo., 53 F.2d 161—Chevrolet Motor 
Co. V.' qiadding, CC.AMd., 42 F,2d 
440, certiorari denied 51 S.Ct 78, 
282 U.S. 872, 75 L.Ed. 770—Piel 
Confet. Co- V. Commonweaith of 
PennsylvUhia, to Use of Hendric^s, 
0-C.APa., 35 P.2d 265—^Bickley v. 
U. S., C.C.ALa., 24 P.2d 481—Bow- 
' master v. Carrbll,- C.C.AOkl., 23 
F.2d 825—P- W. Woolworth Co. v. 

• Federal Inv. Co., C.C.AMinn.' 5 F. 
2d 787^Lehigh Valley R. Co. v. 
Passiriier, C.C.AN.J., '4 F-2d 46^— 
West TennOssee Grain Coi v. J. C. 
Shaffer & Co., C.C.ATenn., 299 P. 
197—U. S. 'Fidelity & Guararity 
■' Co.i V. U. S.,' aC.AMd., 295 P. 598 
—Oregon-Washington R. & Nay 
Co. V. Roman, C.C.AWash., 293 P 
^ 666 — ^Hays v. Gtine, C.C.A W.Va. 
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ry,9S where the fact sought to be proved by the evi- quent acts or proceedings.in the case rendering the 
dence in question is otherwise fully and clearly error immaterial or nugatory,^ as by the withdrawal 
established,^^ or where the error is cured by subse- 


289 R 224—Mims v. Reid, C.O.A. 
Ta., 286 R 900—Chesapeake & O. 
Ry. Co. V. Hare, C.C.A.W.Va., 283 
F. 944—East Harlan Coal Co. v. 

R. E. Hamilton & Sons Co., C.C.A. 
Ky., 277 F. 337—Pabst Brewing Co. 
V. E. Clemens Horst Co., C.C.A.Cal., 
264 F. 909—Freeman-Sweet Co. v. 
'Liuminous Unit Co., C.C.A.I11., 264 
F. 107, modifying, D.C., [Luminous 
Unit Co. V. Freeman-Sweet Co., 249 
P. 876, certiorari denied 40 S.Ct. 
482, 253 U.S. 4 86, 64 L.Ed. 1025— 
Bristol Gas & Electric Co. v. Boy, 
C.C.A.Tenn., 261 F. 297—Detroit 
United Ry. v. Weintrobe, Mich., 
259 F. 64, 170 C.C.A. 132—lowa 
Cent. Ry. Co. v. Walker, lowa, 255 
F. 648, 167 C.C.A- 24~Harper v. 
Harper, W.Va., 252 F. 39, 164 C.C.A. 
151—Fronsoe v. Bushnell, Ohio, 251 
R 850, 164 C.C.A. 66—Western Un¬ 
ion Telegraph Co. v. Thomasson, 
Va., 251 R 833, 164 C.C.A- 49— 
Bluefields S. S. Co., to Use of Elm- 
er E. Wood v. United EYuit Co., 
Pa., 243 P. 1, 155 C.C.A. 5'31, er¬ 
ror dismissed 39 S.Ct. 136, 248 U. 

S. 59*5, 63 L-Ed. 428—0'Brien v. Las 

Vegas & T. R. Co., Nev., 242 R 850, 
155 C.C.A. 438—Woo Vey v. U. S., 
Ohio, 242 R 838, 155 C.C.A, 426, 
certiorari denied 38 S.Ct. 60, 245 
U.S. 660, 62 'Lf.Ed. 535—Vandevent- 
er V. Traders' Nat. Bank of Kan- 
sas City, Mo., Kan., 241 R 584, 154 
C.C..A. 360—Arnold v. Horrigan, 

Mich., 238 F. 39, 151 C.C.A- 115— 
Ames V. Sullivan, Alaska, 235 P. 
880, 149 C.C.A. 192—Tacoma Ry. & 
Power Co. v. Cothary, Wash., 235 
P. 872, 149 C.C.A. 184—Texas & P. 
Ry. Co. V. Hartford Pire Ins. Co., 
Tex., 230 R SOI, 145 C.C.A. 111, re- 
versing 218 R 990, TSS C.C.A. 673— 
Central Vermont Ry. Co. v. Cauble, 
N.Y., 228 P. 876, 143 C.C.A. 274— 
Vagaski v. Consolidation Coal Co., 
N-Y., 225 R 913, 141 C.C.A. 37— 
Rubinsky v. Banner Rubber Co., 
N.Y., 224 F. 449, 140 C.C.A. 547— 
Richmond 'Light & 'R. Co. v. Blau, 
N.Y., 210 P. 887, 127 C.C.A. 497. 

4 C.J. p 969 note 5 6. 

Technlcal and. theoretical errors 
and erxors not involving injnstice 
should ordinarily be disregarded.— 
Missouri Valley Bridge & Iron Co. v. 
Blake, Va., 231 F. 417, 145 C.C.A. 411. 

98. U.S.—^Donnelly Garment Co. v. 
National 'Labor Relations Board, 
C.C.A., 123 P.2d 215—-Crancer v. 
Lowden, C.C.A.Mo., 121 F.2d 645, 
certiorari granted 62 S.Ct. 108, 314 
U.S. 595, 86 L.Ed. 479, and afflrmed 
62 S.Ct. 763, '315 U.S. 631, 86 'L.Ed. 
1077, rehearing denied 62 S.Ct 1030, 
316 U.S. 708, 86 L.Ed. 1775—That- 
enhorst v, U. S., C.C.A.B:an., 119 


R2d 567—Mutual Life Ins. Co. of 
New York v. Tormohlen, C.C.A 
Ind., 118 P.2d 163—Baily v. Sears, 
Roebuck & Co., C.C.A.Or,, 115 P.2d 
904, certiorari denied 62 S.Ct. 82, 
314 U.S. 616, 86 L.Ed. 495—Anglo 
California Nat. Bank of San Fran- 
cisco V. Lazard, C.C.A.Cal., 106 F- 
2d 693, certiorari denied 60 S.Ct. 
379, 308 U.S. 624, 84 L.Ed. 521— 
Hedrick v. Perry, C.C.A.N.M., 102 
P.2d 802—Wall v. U. S., C.C.AKan., 
97 F.2d 672, certiorari denied 59 
S.Ct 104, 305 U.S. 632, 83 L.Ed. 
405—Jackson Furni ture Co. v. Mc- 
'Laughlin, C.C.A.Cal., 85 R2d 605— 
U. S. V. Rucker, C.C.A-Ill., 80 P.2d 
369—Hays v. Harris, C.C.A.Ark., 
78 F.2d 66 , certiorari denied 56 S. 
Ct 134, 296 U.S. 613, 80 L.Ed. 435— 

U. S. V, Northern Pac. Ry. Co., C. 

C. A.Mont, 77 F.2d 587, affirming, 

D. C., 6 RSupp. 278—EI Paso & S. 
W. R. Co. V. Phelps-Dodge Mercan- 
tile Co., C.C.A.Ariz., 75 F.2d 873— 
Gardner v. U. S., C.C.A.Cal., 71 F.2d 
63, certiorari denied 5-5 S.Ct 213, 
293 U.S. 619, 79 L.Ed. 707—Elliott 

V. Gordon, C.C.A.Kan., 70 F.2d 9— 
Alksne v. U. S., C.C.A.Mass., 39 
P.2d 62, certiorari denied 50 S.Ct 
467, 281 U.S. 768, 74 L.Ed. 1175— 

U. S. V. Garbutt, C.C.AWyo., 35 R 
2d 924, modifying, D.C., 27 F.2d 
1000—City Bond & Pinance Co. v. 
Grant C.C.A.Colo., 30 R2d 671— 
English V. Gamble, C.C.A.Okl., 26 
P.2d 28—Lahman v. Burnes Nat. 
Bank of St Joseph, Mo„ C.C.A. 
Neb., 20 R2d 897—Southern Pac. 
Co. V. Kalbaugh, C.C.A.Cal., 18 P.2d 
837, certiorari denied 48 S.Ct 38, 
275 U.S. 543, 72 L,Ed. 416—Jen- 
nings V. Canady, C.C.A.Okl., 13 F. 
2d 356, certiorari denied 47 S.Ct 
239, 273 U.S. 728, 71 L.Ed. 862— 
Edwards v. Robinson, C.C.A. Idaho, 
8 F.2d 726—Drexler v. Commercial 
Sav, Bank, C.C.A.S.D., 5 F.2d 13— 
Lackner v. McKechney, C.C.A.III, 2 
P.2d 516, certiorari denied Lackner 

V. Starr, 45 S.Ct 462, 267 U.S. 601, 
69 ELuEd. 808—South Fork Brewing 
Co. V. U. S., C.C.A.Pa., 1 R2d 167 
certiorari denied 45 S.Ct 125, 266 
U.S. 626, 69 'L.Ed. 47‘5, and afSrmed 
46 S.Ct 349, 270 U-S. 631, 70 L-Ed. 
770—Unkle v. Wills, C.C.A.Okl.,'281 

F. 29—Grani te Palis Bank v. 

Keyes, C.C.A-Minn., 277 P. 796— 
Chicago Bonding & Ins. Co. v. City 
of Pittsburg, C-C-A-K^., 271 P. 

678—Coles v. Denslow, C.C.A.C 0 I 0 ., 
270 R 22—Hali v. U. S., C-GA-Tex., 
267 P. 795—Bodkin v. Ediwa^s,t C. 
C-A.CaL, 265 F. 621, affirming, D. 

G, Edwards v. Bodkin, 267 R 1004, 
and affirmed 41 S.Ct 268, 255 U.S. 
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221, 65 L.Ed. 595—Cascaden v. Bell, 
Alaska, 257 R 926, 169 C.C.A li 
4 C.J. p 999 note 22, p 1000 note Ii, 
p 1001 note 28. 

99^. By other evidence 
U.S.—Pillsbury Plour Mills Co. v. 
Miller, C.C.A.Mo., 121 F.2d 297-- 
Ralston Purina Co. v. Novak, C.C. 
ANeb., 111 P.2d 631—William C. 
Barry, Inc., v. Baker, C.C.AMe., 82 
F.2d 79—Union Trust Co. of Cleve- 
land, Ohio, v. Woodrow Mfg. Co., C. 
C.AIowa, 63 F.2d 602—Standard 
Oil Co. of New Jersey v. Neville, 
C.C.A.W.Va., 48 R2d 580—U. S. v. 
Cole, aC.AOhio, 45 F. 2 d 3'39—Ar¬ 
cade & A. R. Corporation v. Kami, 
C.GA.N.Y., 286 R 809—Keith Lum- 
ber Co. v. Houston Oil Co., of Tex¬ 
as, Tex., 257 P. 1 , 168 C.C.A 213, 
certiorari denied 40 S.Ct 13, 259 

U. S. 666 , 63 'L.Ed. 1197—Sharples 
Separator Co. v. Skinner, Gal., 2*51 
P. 25. 163 GGA 275—Good Pine 
Lumber Co. v. Duke, Ala., 229 F. 
714, 144 GGA 124—Gillespie v. 
Collier, Okl., 224 R 298, 139 C.GA 
534—McArthur v. Citizens' Bank 
of Norfolk, Va., N.C., 223 R 1004, 
139 GC.A 380. 

4 C.J. p 976 note 92. 

Fact adxnitted or xmdispTited 
U.S.—Braman v. Wiley, C.C.AInd., 
119 R2d 991—Divide Creek Irr. 
Dist V. Hollingsworth, C.C.ACoIo., 
72 F.2d 859—Royal Finance Co, of 
California v. Miller, C.C.A.Cal., 47 
F.2d 24—Pennsylvania R. Co. v. 
Schafer, C.C.A.Ohio, 290 R 140— 
Amold V. U, S., for Use of W. B. 
Guimarin & Co., C.C.A.S.C., 280 F. 
338, error dismissed 44 S.Ct. 144, 
263 U.S. 427, 68 L.Ed. 371—Sim- 
nlons Hardware Co. v. Southern 
Ry. Co., C.GA.Mo., 279 F. 929, cer¬ 
tiorari denied 43 S.Ct 96, 260 U.S. 
739. 67 L.Ed. 490—Washington & 
C. Ry. Co. V. Mobile & O. R. Co., 
Ala., 255 R 12, 166 C.C.A 340, re- 
versing, D.C., Mobile & O. R. Co. v. 
Washington & C. Ry. Co., 242 F. 
531—Buckeye Cotton Oil Co. v. 
Sloan, Tenn., 250 R 712, 163 C.C 
A 44—^Kalloch v. Hoagland, Tenn., 
239 F. 252, 152 C.C.A 240. 

4 C.J. p 978 note 4, p 979 note 13. 

1. U.S.—Thomson v. Boles, C.C.A 
Minn., 123 R2d 487—Garfield Ani- 
line Works v. Zendle, GC.AN.J., 43 
F.2d 537—Tampa Shipbuilding & 
Engineering -Co. v. General Const 
Co., C.C.AFla., 4'3 F.2d 309, 85 A 
'L.R. 1178—iNew York Life Ins. Co. 

V. Brown, C.C.AGa,, 39 F.2d 376-^ 
Walter v. Rowlands, C.O.ACal., 28 
F.2d 687—Weed v. Lyons Petrole¬ 
um Co., D.GDel., 294 P. 726 , af¬ 
flrmed, C.C.A, Lyons Petroleum 
Co. Weed, 309 F. 1005—Central 
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or striking out of the evidence,^ or by instructions 
to the jury.® 

Exclusion of evidence. Generally the exclusion 


of competent materiai evidence on a question in is- 
sue is reversible error but error will be held harm- 
less if the exclusion did not prejudice the com- 


Iron & Coal Co. v. Massey, O.C.A. 
Ala., 268 F. 300—Lauderdale Coun- 
ty V. Kittel, Miss., 229 F. 593. 143 
CC.A. 615—Dinet v, Rapid City, S. 
O., 222 F. 497, 138 C.C.A. 9'3— 
Courtnay v. King-, Alaska, 220 F. 
112, 136 C.C.A- 204. 

4 C.J. P 982 note 44, p 983 note 57, 
p 984 note 68-69, .p 985 note 73. 
Error lield cnred 

(1) Where appellant is not enti- 
tled to a favorable decision in any 
event—First Trust Co. of St. Paul v. 
Kansas City [Life Ins. Co., Minn., 79 
p.2d 48—Hays v. Harris, O.C.A.Ark., 
78 F.2d 66, certiorari denied 56 S.Ct. 
134, 296 U.S. 613, 80 'L.Ed. 435— 
Stelwagon Mfg. Co. v. Elvidge, C.C. 

A.N.Y., '30 F.2d 285, certiorari denied 
Elvidge V. Stelwagon Mfg. Co., 49 S. 
Ct. 265, 279 U.S. 344, 73 L.Ed. 989— 
Casey v. U. S., C.C.A.N.J., 8 F.2d 709 
—N. K Fairbank Co. v. Canal-Com- 
mercial Trust & Savings Bank, C.C. 
ALa., 286 F. 648—Robbins v. Penn- 
sylvania Co., Ohio, 245 F. 435, 157 C. 
C.A. 597. 

4 C.J. p 977 note 94, p 987 notes 98, 
99, 3. 

(2) Where the determination of 
the action shows that the improper 
evidence had no prejudicial effect on 
the verdict or judgment.—City Ice & 
Fuel Co. V. Dankmer, C.C.A.W.Va., 52 
P.2d 929—Morris & Co. v. Kerr S. S. 
Co., C.C.AN.T., 21 F.2d 292—Illinois 
Cent. R. Co. v. Horaee Turner Cor¬ 
poration, C.C.A.Ala., 9 F.2d 6—Hirn- 
ing V. 'Live Stock Nat. Bank, C.C.A. 
lowa, 1 F.2d 307—Passaic Valley 
Sewerage Com'rs v. Tierney, C.C.A.N. 
J., 1 P.2d 304—American Express Co. 
V. Farmington Shoe Mfg. Co., C.C.A. 
Mass., 299 F. 86, error dismissed 45 
S.Ct. 512, 268 U.S. 707, 69 [L.Ed. 1168 
—U. S. V. Northern Pac. Ry. Co., C.C. 
AWash., 29*3 P. 657—Pennok Oil Co. 
V. Roxana Petroleum Co. of Oklaho- 
ma, C.C.A.Okl., 289 F. 416—George P. 
Clark Co. v. Kuebler Foundries, C.C. 

A. Pa., 285 P. 568, certiorari denied 
43 S.Ct 434, 261 U.S. 622, 67 ‘L.Ed. 
831—Victory Bottie Capping Mach. 
Co. V. O. & J. Mach. Co., C.C.AMass., 
280 P. 753—McCarroll v. Newsham, 
C.C.ALa., 278 F. 4—'Austro-American 
S. S. Co. V. Thomas, N.T., 248 F. 231, 
160 C.C.A. 309, L.R.A.1918D, 873— 

B. P, Sturtevant Co. v. Champion 
Fibre Co., Ohio, 232 p. 1, 146 C.C.A. 
193. 

4 C.J. p 985 notes 83, 87, p 986 note 
88, p 988 note 11. 

K3?ror held liot cnred 
U.S.—Southern Pac. Co. v. Ralston, 

C.C.AUtah, 67 .F.2d 958, adherin^ 
to 62 F.2d 1026. ' . " 

2 . U.S.—Worcester V. Pure Torpedo* 


Co., C.C.AIll., 1^7 F.2d 945—Balti- 
more American Ins. Co. of New 
York V. Pecos Mercantile Co-, C.C. 
AN.M., 122 F.2d 143—McVeigh v- 
McGurren, C.C.AIll., 117 F.2d 672, 
certiorari denied 61 S.Ct- 960, 313 

U. S. 573, 85 L.Ed. 1531—Hazeltine 

V. Johnson, C.C.A,Mont, 92 F.2d 
866—Chicago, St P., M. & O. Ry. 
Co. V. Henkel, C.C.AMinn., 52 F.2d 
313, certiorari denied 52 S.Ct. 200, 
284 U.S. 683, 76 L.Ed. 576, and cer- 
tified auestions answered Henkel v. 
Chicago, St P. M. & O. Ry. Co., 52 
S.Ct 223, 284 U.S. 444, 76 L.Ed. 
386—Fidelity & Casualty Co. of 
New York v. Griner, C.C.ACal., 44 
P.2d 706—Sacramento Suburban 
Fruit Lands Co. v. Zdarsky, C.C.A. 
Cal., 36 F.2d 939—Monongahela 
West Penn Public Service Co. v. 
Albey, C.C.AOhio, '31 F.2d 85, cer¬ 
tiorari denied Monongahela West 
Penn Public Service Corporation v. 
Albey, 50 S.Ct 27, 280 U.S. 568, 
74 L.Ed. 621—Meinrath Brokerage 
Co. V. Collins-Dietz-Morris Co., C. 
C.A.Okl., 298 P. 377—International 
Cotton Mills v. Burnham, C.C.A 
Ga., 284 P. 351—Richmond Cedar 
Works V. Foreman Blades Lumber 
Co., C.aAN.C., 267 F. 363—May¬ 
tag V. Cummins, C.C.A.S.D., 260 F. 
74, 171 C.C.A. 110—Buckeye Cotton 
Oil Co. V. Sloan, Tenn., 250 P- 712, 
163 C.C.A 44—Central Iron & Coal 
Co. V. Hamacher, Aa., 248 F. 50, 
•160 C.C.A. 190—^Delaware, L. & W. 
R. Co. V. Lanterman, N.J., 24*5 P. 
548, 157 C.C.A 660—Oates v. U. S., 

W. Va., 2-33 F. 201, 147 C.C.A 207, 
certiorari denied 37 S.Ct 16, 242 
U.S. 633, 61 L.Ed. 538-Canadian 
Pac. Ry. Co. v. Black, N.Y., 230 F. 
798, 145 C.C.A. 108, affirming, D.C., 
Black v. Canadian Pac. Ry., 218 F. 
239. 

4 C.J. p 989 note 16, p 990 note 25. 

Error will not be coiisidered cor- 
rected when it appears that the im- 
pression made by incompetent evi¬ 
dence was prejudicial and too deep to 
be removed by withdrawal and an in¬ 
strue tion to disregard it—Outlook 
Hotel Co. V. St John, C.C.AN.J., 287 
F. 115—Chesapeake & O. Ry. Co. v. 
Hare, C.C. A W.Va., 283 F. 944— 
James Stewart & Co. v. Newby, C.C. 
AVa., 266 F. 287—4 CJ. p 990 note 
26. • . 

3. U.S.—Ferguson v. Union Nat 
Bank of Clarksburg, C.G.AW.Va., 
126 F.2d 753—Chicago G. W. R 
Cb. V. Robinson, C.C.ANeb:, 101 P. 
2d 994, certiorari dehied 59 S.Ct 
1038, 307 U.S. 640, 83' L.Ed. 1520— 
Paramount Productions v. Smith, 
C.C.ACal,,‘ 91 F.2d 863, certiorari 
denied 58 S.Ct 266, 302 U.S. 749,' 
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82 'L.Ed. 579—ILiquid Veneer Cor¬ 
poration V. Smuckler, C.C.A.Cal., 90 
F.2d 196—Pacific S. S. Co. v. Holt, 
C.C.A.Or., 77 P.2d 192—Independ- 
ence Indemnity Co. v. Grants Pass 
Sc Josephine Bank, C.C.A.Or., 29 F. 
2d S’3—Hili V. Wabash Ry. Co., C. 

: C.A.Mo., 1 F.2d 626—^American 
Pinance & Commerce Co. v. Wil- 

I cox, C.C.ALa., 297 F 174—East¬ 
man Kodak Co. v. Southern Photo 
Materiai Co., C.C.A.Ga., 295 P. 98, 
certiorari denied Eastman Kodak 
Co. of New York v. Southern Photo 
Materials Co., 44 S.Ct 453, 264 U. 
S. 597, 68 L-Ed. 868, and affirmed 
47 S.Ct 400, 273 U.S. 359, 71 L.Ed. 
684—Curcuru v. Peninsular Electric 
Light Co., Mich., 258 F 785, 170 
C.C.A. 79—Southern Pac. Co. v. 
Stevens, Ariz., 258 F. 165, 169 C.C. 
A 233—Co-operative Raw Fur Co. 
V. American Credit Indemnity Co., 
Mich., 240 F 67, 153 C.C.A 103— 
Examiner Printing Co. v. Aston, 
Cal., 2’3S P. 459, 151 C.C.A 395— 
St. 'Louis Merchants' Brid&e Term- 
inal Ry. Co. v. Schuerman, Mo., 237 
F. 1, 150 C.C.A. 203, certiorari de¬ 
nied 37 S.Ct 246, 242 U.S. 652, 61 
‘L.Ed. '546—City of Charlotte v. At¬ 
lantic Bitulithic Co., N.C., 228 F 
456, 143 C.C.A 38. 

4 C.J. p 991 note '33, p 993 note 39, 
p 994 note 55, p 995 notes 58, 59. 

Error held not cnred 

U.S.-^London Guarantee & Accident 
Co. V., Woelfle, C.C.AMo., 83 F2d 
325—Chicago, B. & Q. R. Co. v. 
Gelvin, Mo., 238 F. 14, 151 C.C.A 
90, L.R.A.1917C, 983. 

4 C.J. p 993 note 45. 

4. U.S.—Dellefield v. Blockdel Real- 
ty Co., C.C.AN.Y., 128 P.2d 85— 
Commercial Banking Corporation* 
V. Martel, C.C.AN.Y., 123 F.2d 846 
—Sbuthern Pac. Co. v. Humphrey, 
C.C.ACaI., 97 F.2d 29, certiorari 
denied Humphrey v. Southern Pac. 
Co., 59 S.Ct. 251, 'SO-S U:S. 656, 83 
L.Ed. 425—U. S. ex rei. Willough- 
by V. Howard, C.C.A.Ill., 96 F.2d 
893, conforming to 58 S.Ct 309, '302 
U.S. 445, 82 L.Ed. 352, reversinr 
C.C.A., Howard v. U. S., 87 F2d 
243, certiorari granted U. S. ex rei. 
Willoughby v. Howard, 57 S.Ct. 
930, '301 U.S. 677, SI 'L.Ed. 1337, 
rehearing denied 58 S.Ct 524, 303 
U.S. 666, 82 L.Ed. 1123—Corral, 
Wodiska Y Ca v. AndersonJ Thor- 
son & Co., C.C..AI1U 95' F.2d 11, 
certiorari denied 59 S.Ct. 72, 305 
U.S. 6l3, 8'3 L.Ed. '390—Zalatuka v. 
Metropolitan Life Ins. Co., C.C.A. 
Wis., 90 F2d 230, reversirig, D.C., 
14 FSupp. 440—^na Life Ins. Co. 
of Hartford, Conn. v. Maxwell, C. 
C.AW.Va., 89 ■F.2d 988—‘La Pon v. 
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plaining party,^ as where the excluded evidence | couid not have affected the resuit,® whcre the facts 


Orimes, C.C.A.Tex., 86 F.2d 809, 
109 A-L..R- 156~New York Alaska 
Oold Dredg^ing” Co. v. Walbridg-e, 
C.C.A.Alaska, 76 F.2d 655—Raker 
V. Clark Dredging- Co., C.C.A.Fla., 
75 P.2d 146—Prudential Ins. Co. of 
America v. Morris, for Use of 
Yesko, C.C.APa., 72 F.2d 824—Chi- 
•cago & N. W. Ry. Co. v. Booten, 
C.C.A.Neb., 57 F.2d 786—Atlantic 
Coast Line R. Co. v. Woods, S.C., 
238 F. 917, 151 G.C.A. 651, certiora¬ 
ri denied 37 S.Ct. 406, 243 U.S. 645, 
61 L.Ed. 944—City Bank of Wheel- 
ing V. Rhodehamel, W.Va., 223 P. 
979, 139 C.C.A. 355—Owl Creek 

Coal Co. V. Goleb, Wyo., 210 P. 209, 
127 C.C.A. 271. 

4 C.J. p 1007 note 82. 

5. U.S.—Pitcairn v. Perry, C.C.A-Mo., 
122 F.2d 881, certiorari denied 62 
S.Ct. 414. 314 U.S. 697. 86 L.Ed. 
557—Omaha Packing- Co. v. Pitts- 
burgh, P. W. & C. Ry. Co., C.C.A. 
111., 120 F.2d 594—Krug v. Mutual 
Een. Health & Accident Ass’n, C.C. 
A.Mo., 120 P.2d 296—Metropolitan 
Life Ins. Co. v. Madden, C.C.A.Fla., 
117 P.2d 446—Murray v. Williams, 
C.C.A.S.C., 114 F.2d 282—Sickelco 
V. Union Pac. R. Co., C.C.A.Cal., 111 
F.2d 746—Morgan v. Sun Oil Co., C. 
C.A.Tex., 109 P.2d 178, certiorari 
denied 60 S.Ct, 1086, 310 U.S. 640, 
84 L.Ed. 1408—U. S. v. Marsh. C.C. 
A.Va„ 108 F.2d 558, denying rehear- 
ing 107 P.2d 173—(American) Lum- 
bermens Mut. Casualty Co, of Illi¬ 
nois V. Timms & Howard, C.C.A-N". 
Y.. 108 F.2d 497—McCann v. New 
York Stock Bxchange, C.C.A.N.Y., 
107 F.2d 908, certiorari denied 60 
S.Ct. 87, 309 U.S. 684, 84 L.Ed. 1027, 
rehearing denied 60 S.Ct. 974, 310 
U.S. 656, 84 L.Ed. 1420—Cherry- 
Burrell Co. v. Thatcher, C.C.A. 
Mont., 107 F,2d 65—^Aetna Ltife Ins- 
Co. V. McAdoo, C.C.A.Ark., 106 F.2d 
618—Twachtman v. Connelly, C.C. 
A.Ohio, 106 P.2d 501—Chapman & 
Dewey Lumber Co. v. Hanks, C.C. 
A.Tenn., 106 F.2d 482—Title Guar- 
anty & Surety Co. v. State of Mis- 
souri ex rei. and to Use of Storm- 
feltz, C.C.AMO., 105 P.2d 496— 
State Automobile Mut. Ins. Co. of 
Columbus, Ohio v. York, C.C.A.N- 
•C., 104 F.2d 730, certiorari denied 
60 S.Ct 120, 308 U^. 591, 84 L. 
Ed. 495—Goess v. Lucinda Shops, 
Inc., C.C.A.N.Y., 93 P.2d 449, 115 
A.L.R. 264—Greenwood County v. 
Duke Power Co., C.C.A.S.C., 81 P. 
^d 986, reversing, D.C., XXuke Pow¬ 
er Co. V. Greenwood County, 12 
P.Supp- 70, cause remanded, C.C. 
A., Greenwood County v. EKike 
Power Co., 79 P.2d 995, reversing, 
L.C., Duke Power Co, v. Green- 
wdod County, S-C., 10 F.Supp. 854, 
.and certiorari granted 66 S.Ct 941, 
298 U.S. 651, 80 L.Ed. 1379, re- 
wersed on wpther grpounds 57 S.Ct 


202, 299 U.S. 259, 81 L.Ed. 178— 
Parker v. Gulf Refining Co., C.C. 
A.Ohio, 80 F-2d 795—Vulcan Mfg. 
Co. V. Maytag Co., C-C-A-Mo., 73 F* 
2d 136, certiorari granted 55 S.Ct. 
347, 293 U.S. 553, 79 L.Ed. 656, 
certiorari dismissed 55 S.Ct. 403, 
294 U.S. 734, 79 L.Ed. 1263—^Woo 
King-Hsun v. Pemberton & Penn, 
C.C.A.China, 66 F.2d 811 —Bromfield 
V. Trinidad Nat. Inv. Co., C.C.A. 
Colo., 36 F.2d 646, 71 A.L.R. 542— 
Pryotely v. New York, C. & St. L. 
R. Co., C.C.A.Ohio, 28 F.2d 868— 
Federal Surety Co. v. Millspaugh 
& Irish Corporation, C.C.A.Ind., 14 
F.2d 937—United Shoe Machinery 
Corporation v. Muther, C-C.A.Mass., 
288 P. 283, certiorari denied 44 S. 
Ct, 33, 263 U.S. 703, 68 L.Ed. 515— 
Da vis V. Reynolds, C.C.A.Va., 280 
F. 363, certiorari denied 42 S.Ct. 
383, 258 U.S. 627, 66 L.Ed. 798— 
Cohansey Glass Mfg. Co. v. First 
Nat. Bank of Philadelphia, Pa., 251 
F. 177, 163 C.C.A. 333—Sharples 

Separator Co. v. Skinner, Cal., 251 
P. 25, 163 C.C.A. 275—Cache Creek 
Mining Co. v. Brahenberg, Alaska, 
217 P. 240, 133 C.C.A. 234. 

4 C.J. p 1004 note 63, p 1006 note 70. 

Error held not prejndicial 

(1) Evidence immaterial to issue. 
—Ralston Purina Co. v. Novak, C.C. 
A.Neb., 111 F.2d 631—Coleman Furni- 
ture Corporation v. Home Ins, Co. of 
New York, C.C.A.Va., 67 F.2d 847, af- 
ftrming, D.C., 4 F.Supp. 794, and cer¬ 
tiorari denied 54 S.Ct. 453, 291 U.S. 
669, 78 L.Ed. 1059—Da vis v. Jessup, 
C.C.AOhio, 2 P.2d 433—Chiarello 
Bros. Co. V. Pedersen, N.Y., 242 P. 
482, 155 C.C.A. 258—Daigle v. U. S., 
Me., 237 P. 159, 150 C.C.A. 305—4 
C.J. p 1005 note 68. 

(2) Evidence insufflcient or im- 
proper for purpose offered.—Galeota 
V. U. S. Gypsum Co., C.aA.N.Y., 123 
P.2d 947—Hanover Fire Ins. Co. of 
New York v. Merchants’ Transp. Co., 
C.C.AWash., 15 F.2d 946, certiorari 
denied 47 S.Ct. 472, 273 U.S. 758, 71 
LJEd. 877—^Pocahontas Consol. Col- 
lieries Co. v. Johnson, Va., 244 P. 368, 
156 C.C.A. 664, certiorari denied 38 
S.CL 14, 245 U.S. 658, 62 L.Ed. 535. 

(3) Where the determination of the 
action shows that the exclusion of 
the evidence oould not have preju- 
diced appellant.—McCann v. New 
York Stock Exchange, C.C.A.N.Y., 10-7 
P,2d 908, certiorari denied 60 S.Ct. 
87, 309 U.S. 684, 84 L.Ed. 1027, re- 
hearing denied 60 S.Ct. 974, 310 U.S. 
656, 84 L.EcL 1420—Pidelity ^ De- 
posit Co. of Maryland v. Bates, C.C. 
A-Iowa, 76 P.2d 160—^Detroit Edison 
Co. V. Stricker, C.CAuMich., 65 F.2d 
126—U. S. V. Asbestos Corporation, 
P-aN.Y., 34, F:2d 182—Mitch^ll v. 
Pittsburgh, C., CJ. & ,.St., L. R. Co., 
aC.A,Ohio, 13 F.2d 704—West Ten- 
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nessee Grain Co. v. J. C. Shaffer ^ 
Co-, C.C. A.Tenn., 299 P. 197—Den- 
man v. Richardson, C.G.A.Wash., 292 
F. 19—City of Charlotte v. Atlantic 
Bitulithic Co., N.C., 228 F. 456, 14 | 
C.C.A. 38—4 C.J. p 1007 note 73, p 
1008 note 95. 

(4) Error cured by instructions to 
the jury.—Osland v. Star Pish t 
Oyster Co., C.C.A.Ala., 118 F.2d 772 , 
certiorari denied 62 S.CL' 86, 314 
U.S. 615, 86 L.Ed. 495—Lazelle v. 
Norfolk & W. Ry. Co., C.C.A.Ohio, 
73 P.2d 459—Gratz v. McKee, C.C.A 
Mo., 9 F-2d 593, certiorari denied 4C 
S.Ct. 472, 270 U.S. 664, 70 L.Ed. 788 
—Robbins v. Pennsylvania Co., Ohio, 
245 P. 435, 157 C.C.A. 597—Co-oper- 
ative Raw Fur Co. v. American Cred¬ 
it Indemnity Co., Mich., 240 P. 67, 
153 C.C.A. 103—4 C.J. p 1018 note 66. 
On trial witliotit jury 
U.S.—Thatenhorst v. U. S., C.CA. 
Kan., 119 P.2d 567—Joyce v. Hum- 
bird, C.C.A.m., 78 F.2d 386, cer¬ 
tiorari denied 56 S.Ct 175, 296 U.S. 
641, 80 L.Ed. 456—William T. 

Joyce Co. v. Humbird, C.C.AIll., 78 
F.2d 386, certiorari denied 56 S.Ct 
175, 296 U.S. 641, 80 L.Ed. 456, and 
56 S.Ct 176, 296 U.S. 641. 80 KEd. 
456—Hays v. Harris, C.C.AArk., 
78 F.2d 66, certiorari denied 56 S. 
Ct 134, 296 U.S. 613, 80 L.Ed. 435 
—^American Central Life Ins. Co. v. 
American Trust Co., C.C.ATenn., 
5 P.2d 71, affirming, D.C., Ameri¬ 
can Trust Co. V. American Central 
Life Ins. Co., 5 F.2d 69—Grand 
Valley Water Users’ Ass’n v. Zum- 
brunn, C.C.A.C 0 I 0 ., 272 F. 943. 

4 C.J. p 1020 note 77. 

6- U.S.—^Woelfle v. Connecticut Mut 
Life Ins. Co. of Hartford, Conn., 
C.C.A.MO., 103 P.2d 4:17—Continen¬ 
tal Casualty Co. v. U. S., for Use of 
Ainsworth, C.C.AIll., 68 F.2d 577, 
certiorari denied 54 S.Ct 774, 292 
U.S. 641, 78 L.Ed. 1493, rehearing 
denied 54 S.Ct 862, 292 U.S. 6X5, 
78 L.Ed. 1474—Tracy v. Commis- 
sioner of Internal Revenue, C.CA.. 
53 F.2d 575, certiorari denied 53 
act 83, 287 U.S. 632, 77 L.Ed. 548 
—Yates V. Whyel Coke Co., Ohio, 
221 F. 603, 137 C.C.A 327. 

4 C.J. p 1004 note 64. 

Ax^p^Haixt not entiMed to favoraT)le 
decisioii. in. any ovent 
U.S-~Ferguson v. Wachs» C.C.AI11.. 
96 Fi2d 910—Corrigan v. U. S., C.C. 
Aldaho, 82 F.2d 106—^Parker v. 
Gulf Refining Co., CvCA^Ohio, 80 
F.2d 796—Hays v. Harris, C.GA 
Ark., 78 F.2d 66, certiorari denied 
56 S.Ct 134, 296 U-?. 613, 80 L. 
Ed. 435—Long v. U. S., C.C.AS.a. 
59 F.2d 602—Planters' Oil MHl & 
Gin Co. V, A K. Burrow Co., C.C. 
AMiss., 10 P.2d 312—Edwards v. 
Robinson, C.C.Aldaho, 8 F.2d 726. 
4 CJ.-p 1010 note 4 . 
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attempted to be proved by the excluded evidence 
have been otherwise established,^ or where the same 
or similar evidence has been otherwise admitted.® 

L Error Waived in Appellate Court 

(1) Express waiver # 

(2) Implied waiver 

(1) Express Waiver 

An assignment of error may be waived by an entry 
on the record or by express waiver in the brief or ar- 
gument; and no further consideration will be given it. 

An assignment of error may be waived by an en¬ 


try on the record or by express waiver in the brief 
or oral argument, and such matter will not be fur¬ 
ther considered,^ unless it is necessary to secure 
justiceA® 

(2) Implied Waiver 

A waiver of an assignment of error will generally 
be implied where the appeliant has failed to discuss it 
or urge it in some necessary manner, or where he has 
taken proceedings inconsistent with his objection. 

Questions assigned as error by an appellant are 
generally deemed to have been abandoned or waived 
where they are not urged or discussed on appealA^ 


• 7 ^ U.S.—Pillsbury Plour Mills Co. v. 
Miller, C.C.A.Mo., 121 F.2<i 297— 
McVeigh v. McGurren, C.C.A.Ill., 
117 F.2d 672, certiorari denied 61 
S.Ct 960. 313 U.S. 573. 85 L.Ed. 
1531—Sprinkle v. Davis, C.C.A.Va., 
111 F.2d 925, 128 A.L.R. llOl-Vil- 
ter Mfg. Co. v. Rolaff, C.C.A.Mo., 
110 F.2d 491—Cherry-Burrell Co. v. 
Thatcher, C-C.A.Mont., 107 P.2d 65 
—Palace Cafe v. National Securi- 
ty Pire Ins. Co., C.C.A.Ind., 97 F. 
2d 766, certiorari denied National 
Security Fire Ins. Co. v. Palace 
Cafe, 59 S.Ct. 102, 305 U.S. 634, 
88 L.Ed. 407—Prentiss v. Chandler, 
C.C.A.Cal., 85 F.2d 733, certiorari 
denied 57 S.Ct. 431, 300 U.S. 654, 81 
L.Ed. 864—Fidelity & Deposit Co. 
of Maryland v. Bates, C.C.A.Iowa, 
76 P.2d 160—Divide Creek Irr. Dist. 
Y- Hollingsworth, C.C.A.Colo., 72 F. 
2d 859—U. S. Potash Co. v. Mc- 
Nutt, C.C.A.N.M., 70 F.2d 126, costs 
taxed 70 F,2d 1003—Proechel v. 
U. S.. C.C.A.Minn., 59 P.2d 648, 
certiorari denied 53 S.Ct. 122, 287 
U.S. 658, 77 L.Ed. 568—^Davis v. 
New York Life Ins, Co., C.C.A.Mo., 
47 F.2d 1051—Mitchell v. Pitts- 
burgh, C., C. & St. L. R. Co., C.C. 
A.Ohio, 13 F.2d 704—^Wheeler & 
Motter Mercantile Co. v. Lamerton, 
C.C.A.Ohio, 8 P.2d 957, 44 A.KR. 
769—Texas Co. v. Brilliant Mfg. 
Co., C.C.A.Pa., 2 P.2d 1—^Nemaha 
County, Neb., v. Harmon, C.C.A. 
Neb., 289 F. 795—^Virginia & West 
Virginia Coal Co. v. Charles, D.C. 
Va., 251 F. 83, affirmed 254 P. 379, 
165 C.C.A.. 599, error allowed 255 
F. 992, 167 C.C.A. 671, and dis- 
missed 40 S.Ct. 345. 252 U.S. 569, 
64 L.Ed. 720—Spring Garden Ins. 
Co. of Philadelphia, Pa., v. Wood, 
Va.^ 233 F. 223, 147 C.C.A. 229. cer¬ 
tiorari denied 37 S.Ct. 16, 242 U.S. 
631, 61 L.Ed. 537. 

4 C.J. p 1010 notes 7, 8 , p 1012 note 
16, p 1013 note 26, p 1014 note 27. 
3 . U.S.—Grahd Trunk Western R. 
Co. V. H. W. Nelson Co., C.C.A. 
Mich,, 116 P. 2 d 823, rehearing de- 
nied 118 F.2d 252—Ballard v. Ocean 
Accident & Guarantee^ Co., C.C.A. 
Wis., 86 F.2d 449—Snaytb, Sanford 
& Gerard v. Missomd-Kansas-Tex- 


as R. Co., C-C.A-N.T., 72 P. 2 d 216— 
Jones V. Poster, C.C.A.Va., 70 P. 
2d 200, certiorari denied 55 S.Ct. 70, 
293 U.S. 558, 79 L.Ed. 659—Trav- 
elers’ Ins. Co. of Hartford, Conn., 
V. Person, C.C.A.Neb., 58 P.2d 210 
—Ingram-Day Lumber Co. v. 
Schultz, C.C.A,Wis., 45 F-2d 359, 
certiorari denied 51 S.Ct. 366, 283 

U. S. 833, 75 L.Ed. 1445—James 

Baird Co. v. Boyd, C.C.A-N.C., 41 F. 
2d 578—Mountain States Telepbone 
& Telegraph Co. v. Walker, C.C.A. 
Ariz., 35 F.2d 465—New York Un- 
derwriters' Fire Ins, Co. v. Malham 
& Co., C.C.AArk., 25 P.2d 415— 
New York Life Ins. Co. v. Pater, 
C.C.A.Ind., 17 P.2d 963—Puller i 
Process Co. v. Texas Co., C.C.A, 
Mo., 16 P,2d 108—Central R. Co. 
of New Jersey v. Monahan, C.C.A. 
N.Y., 11 F.2d 212—Fidelity & Cas- 
ualty Co. of New York v. Glenn, 
C.C.A.W.Va., 3 F.2d 913—St Lou- 
is Car Co. v. Glover Equipment 
Co., C.C.AMo., 298 P. 404—Berio 

V. Gay, C.C.APuerto Rico, 272 F. 
404—Houston Oil Co, of Texas v. 
Goodrich, Tex., 226 P, 434, 141 C.C. 
A 264, certiorari dismissed 38 S.Ct 
140, 245 U.S. 440, 62 L.Ed. 385. 

4 C.J. p 1014 note 34, p 1018 notes-58, 
59. 

Other testimony of same wilmess 

U.S,—^Woelfle v. Connecticut Mut 
Life Ins. Co. of Hartford, Conn., 
C.C.A.MO., 103 F.2d 417—Grant v. 
Pilgrim, C.C.AAlaska, 95 F.2d 562 
—Ballard v. Ocean Accident & 
Guarantee Co., C.C.AWis., 86 F.2d 
449—U. S. V. Bryan, C.C.A.La., 82 
P.2d 784—Fidelity & Deposit Co. 
of Maryland v. Lindholm, C.C.A 
Gal., 66 F.2d 56, 89 AL.R. 279— 
Traveiers’ Ins. Co. of Hartford 
Conn., V. Person, C.C-ANeb., 58 F. 
2d 210^Epping€r & ILussell Co. v. 
Sheely, C.C.AP:feu, 24 F.2d 163— 
Citizens’ Nat Bank of Dos An- 
geles V. Santa Rita Hotel Co., C.C. 
A.Ariz., 22 F.2d 524—Delaware, L, 
& W, R Co. V. Lantertpan, N.J„ 
245 F. 548, 157 C.C.A 660—Lapder- 
dale Ooun,ty ,v. Klittel, Miss., 229 
F. 593, 143 aC.A 616^Benedetto 
V. W. P. Rend Collieries Co., IlL, 
216 F. 143^ 132 C.C,A 506. 


D.C.—McCurley v. National Savings 
& Trust Co., 258 P. 154, 49 App.D. 
C. 10. 

4 C.J. p 1016 note 47. 

9. U.S.—Rosenthal v. New York 
Life Ins. Co., C.C.A.Mo., 94 F.2d 
675, vacated 58 S.Ct 874, 304 U. 
S. 263, 82 L.Ed, 1330. 

10. U.S.—^Woods V. Rains, C.C.AMo., 
104 F.2d 137, certiorari denied 60 
S.Ct 109, 308 U.S. 585, 84 KEd. 
490. 

11- U.S.—^Moore v. American Scantie 
Line, C.C.A.N.Y., 121 P.2d 767— 
U. S. V. Flower, C.C.A.Neb., 108 P. 
2 d 298—Twachtman v. Connelly, 
C.C.AOhio, 106 P.2d 501—Commis- 
sioner of Internal Revenue v. Fur- 
dy, C.C.A, 102 F.2d 331—Barringer 
v. Lilley, C.C.A,Ariz., 96 P.2d 607 
—Suffel V. Bosworth, C.C.A. Cal., 
95 P.2d 494—U. S. v. First Wiscon- 
sin Trust Co., C.C.AWis., 92 P. 2 d 
840—Fidelity & Deposit Co. of 
Maryland v. Bates, C.C.A.Iowa, 76 
P.2d 160—Forno v. Coyle, GC.A 
Alaska, 75 F.2d 692—Mittry Bros. 
Const Co. V. U. S., for Use of Bel- 
mont C.C.AIdaho, 75 P. 2 d 79, af- 
firming in part D.C., U. S. for Use 
and Benefit of Belmont v. Mittry 
Bros. Const Co., 4 F.Supp. 216— 

U. S. Potash Co. V. McNutt, C.C.A. 
N.M., 70 F.2d 126, costs taxed 70 
F.2d 1003—EL R. Squibb & Sons 

V. Mallinckrodt Chemical Works, 
C.C.AMo., 69 F.2d 685, motion de¬ 
nied 55 S.Ct 121 , certiorari denied 
55 S.Ct 916, 295 U.S. 759, 79 L.Ed. 
1701, afiirming, D.C., Mallinckrodt 
Chemical Works v. E. R. Squibb & 
Sons, 6 F.Supp. 173—^Franklin Sav. 
Bank of Franklin, N. H. v. Garot, 
C^CAArk., 69 F.2d 487—Brown 
Sheet Iron & Steel Co. v. Maple 
Leaf Oil & Reftning Ca, C.C.A. 
Minn., 68 F.2d 7BT -—Carpenter v. 
Cbnnecticut General Life Ins. Co., 
C.C.ACola, 68 F.2d 69—^Harold 
Lloyd Corporation v. Witwer, C.C. 
A.Cal., 65 P.2d 1, reversing, D.C., 
Witwer v. Ha^ld Lloyd Corpora¬ 
tion, 46 F.2d 792, certiorari dis¬ 
missed 54 SUt 94, 78 L.Ed. 1507 
-^Payne v, Ostrus, C.C.Alowa, 50 
F.2d 1039, 77 AL.R. 531—MeCarthy 



§ 297 


FEDEBAL COURTS 


36 C.J.a 


So an assignment of error will ordinarily be re- 
g-arded as waived and no consideration will be giv- 
en it, unless it is properly presented by brief^^ or 
argument;i3 and, ordinarily where the point is not 
presented in the argument in chief or in the open- 
ing brief, it will be disregarded if referred to for 
the first time in the closing or reply brief.i^ The 
mere mention of an assignment of error in a brief, 
without sufficient argument or citation of authori- 
ties in support thereof, must be treated as a waiver 
of the error claimed.^^ Although not argued on ap- 
peal, the question of the trial court’s jurisdiction is, 


however, necessarily before the circuit court of ap- 
peals.^® 

A waiver of error will also be implied where a 
party to an appeal takes proceedings inconsistent 
with the particular error assigned.^”^ 

Particular applicatioris of niles. Under the rules 
above set out, the following matters, among others, 
have been deemed waived when not properly pre¬ 
sented in the brief or argument in the circuit court 
of appeals: objections to rulings on the admission 


V. Ruddock, C.C.A.Wash., 43 P.2d 
976—Hard & Rand v. Biston CofCee 
Co., C.C.A.Mo., 41 P.2d 625—Porto 
Rico Coal Co. v. Domenech, C.C.A. 
Puerto Rico, 41 F.2d 183—John 
Murtland, Inc. v. Empire Trust Co., 
C.C.A.N.J.. 39 P.2d 341—Central 

R. Co. of New Jersey v. Schick. C. 
C.A.Pa., 38 F.2d 96S—Schevenell v. 
Blackwood, C.C.A.Ark., 35 P.2d 
421—Allen v. Hudson, C.C.A.Ark., 
35 E.2d 330—Le&gett & Platt 
Spring- Bed Co. v. Crooks, D.C.Mo., 
34 F.2d 492—Lord & Spencer v. 
M. N. Stout Co., C.C.A.Mass., 33 F. 

SOi—Harris v. Newsom, C.C.A. 
Colo., 23 F.2d 652—U. S. v. Hayes, 
C.C.A.Okl., 20 F.2d 873, certiorari 
denied Riverside Oil & Refining Co. 
V. Cimarron River Oil Co., 48 S. 
Ct 115, 275 TJ.S. 552. 72 L.Ed. 421, 
and certiorari denied U. S. v. Cim¬ 
arron River Oil Co., 48 S.Ct 116, 
275 U.S. 555, 72 L.Ed. 423, and U. 

S. V. Hayes, 48 S.Ct. 116, 275 U.S. 

555, 72 L.Ed. 423—Denver Live 

Stock Commission Co. v. Lee, C.C. 
A-Colo., 18 P.2d 11, rehearing de¬ 
nied 20 F.2d 531—^Walker v. First 
Trust & Savings Bank, C.C.A.Mo., 
12 F.2d 896, 75 A-LR. 757—S. A. 
Gerrard Co. of New York Inc. v. 
Prince Line, D.C.N.Y;, 1 F.Supp. 
123—^Arkansas Short Leaf Lumber 
Co. V. Hemler, C.C.A.Ark., 281 F. 
914—Merten v. Fertig, C.C.A-Iowa, 
281 F. 908—Consolidated Inter- 
state-Callahan Mining Co. v. Wit- 
kouski, Idaho, 249 F. 833, 162 C.C. 
A. 67—Sun Co. v. Vinton Petro¬ 
leum Co., Tex., 248 F. 623, 160 C.C. 
A. 523, certiorari denied 38 S.Ct. 
580, 247 U.S. 514, 62 L.Ed. 1244— 
Fond Creek Coal Co. v. Hatfield, 
Ky., 239 F. 622, 152 C.C.A. 456— 
Town of Newbern v. National Bank 
of Barnesville, Ohio, Tenn., 234 F. 
209, 148 C.C.A. 111, L.R.A.1917B 
1019, certiorari denied 37 SvCt. 48, 
242 U.S. 634, 61 LEd. 538—Gibson 
V. Chesapeake & O. Ry. Oo., Ky., 
215 F. 34, 131 C.C.A. 332. 

4 C.J. P 1068 note 16. 

12. U.S.—Grand Trunk Western R. 
Co. V. H. W. Nelson Co., C.C.A. 
Mich., 116 F.2d 823, rehearing de¬ 
nied 118 F.2d 252-—^Woods v. Rains, 
C.aA.Mo., 104 F.2d 137, certiorari, 


denied 60 S.Ct. 109. 308 U.S. 585, 
84 L.Ed. 490—Mathewson v. First 
Trust Co. of St. Joseph, C.C.A.M 0 ., 
100 F.2d 121, certiorari denied 59 
S.Ct. 789, 306 U.S. 663. 83 L.Ed. 
1060—Smith v. Royal Ins. Co., C. 
C.A.Cal., 93 F.2d 143, certiorari de¬ 
nied Royal Ins. Co. v. Smith, 58 S. 
Ct. 759, 303 U.S. 656, 82 L.Ed. 1115 
—Humphreys Gold Corporation v. 
Lewis, C.C.A.Mont., 90 F.2d 896— 
Lewis v. Standard Oil Co. of Cali- 
fornia, C.C.A.CaI., 88 F.2d 512— 
Coopman v. Citizens State Bank of 
Omak. C.C.A.Wash., 85 F.2d 799, 

denying- rehearing and supplement- 
ing opinion, C.C.A., 83 P.2d 815, 

certiorari denied 57 S.Ct. 431, 300 
U.S. 655, 81 L.Ed. 865—U. S. v. 
Los Angeles Soap Co., C.C.A.CaI., 
83 F.2d 875—^Andrews v. Drake, C. 
C.A.Mich., 83 P.2d 767, certiorari 
denied 57 S.Ct. 35, 299 U.S. 572, 
81 L.Ed. 421—Schwartzman v. 
Lloyd, App.D.C., 82 P.2d 822—U. 

S. V. Chicago, B. & Q. R. Co., C.C. 
A.Minn., 82 P.2d 131—Doherty v. 
Bartlett, C.C.A.N.H., 81 P.2d 920, 

modifying, U.C., Bartlett v. Doher¬ 
ty, 10 F.Supp. 465—Missouri Pac. 
R. Co. V. Siratt, C.C.A.Ark., 78 F. 
2d 253—^Wynne v. Fries, C.C.A.Ohio, 
50 F.2d 761—Ruedy v. Town of 
White Salmon, D.C.Wash., 35 F. 
Supp. 130. 

4 C.J. p 1068 note 22, p 1070 note 27. 

13, U.S.—^Abrams v. American Se- 
curity & Trust Co., App.D.C., 111 
F.2d 520, 129 A.L.R. 368—Para- 
mount Productions v. Smith, C.C.A. 
Cal., 91 P.2d 863, certiorari denied 
58 S.Ct. 266, 302 U.S. 749, 82 L. 
Ed. 579—^Edwards v. U. S., C.C.A. 
Cal., 91 F.2d 767, afRrming, D.C., 
U. S. V. Edwards, 16 F.Supp. 53— 
Bank of Bureka v. Partington, C. 
C.A.Cal., 91 P.2d 587—Queenan v. 
Mays, C.C.A.Okl., 90 F.2d 525, cer¬ 
tiorari denied Board of Com^rs of 
Creek County, Okl. v. Mays, 58 S. 
Ct. 45, 302 U.S. 724, 82 L.Ed. 559 
—LiQuid Veneer Corporation v. 
Smuckler, C.C.A.CaI.i 90 F.2d 196— 
Colorado Central Power Go. v. City 
of Englewood, C.C.A.C 0 I 0 ., 89 P. 
2d 233—^Kattelmah' v. Madden, C.C. 
A.Mo., 88 F.2d 858—Utoe County 

438 


Nat. Bank v. Delany, C.C.A.Neb., 
88 F.2d 238—Radius v. Travelers 
Ins. Co., C.C.A.CaI., 87 F-2d 412— 
McNamara v. Hart, C.C.A.Mo., 83 P. 
2d 649—Travelers' Ins. Co. v. Ban- 
croft, C.C.A.Okl., 65 F.2d 963, cer¬ 
tiorari denied 54 S.Ct. 103, 290 U. 
S. 680, 78 L.Ed. 587—U. S. ex reL 
Mastoras v. McCandless, C.C.A.N. 
J., 61 P.2d 366—Mas v. Root, Cust. 
& Pat.App., 54 P.2d 435—Louisiana 
Oil Refining Corporation v. Reed, 
C.C.A.La-, 38 F.2d 159, certiorari 
denied 50 S.Ct. 855, 281 U.S. 751, 
74 L.Ed. 1162—A. Schrader's Sons 
V. Wein Sales Corporation, C.C.A 
N.Y., 9 F.2d 306, affirming, D.C., 
3 F.2d 999—Chesapeake & O. R Co. 

V. Dandridge, 171 F. 74, 96 C.C.A 
178. 

Waiver overlooked 

The waiver of assignments of er¬ 
ror, for failure to argue the same 
on appeal, will, where appellant pro- 
ceeds on the theory that the action 
was one of trover, when it was also 
one on the case, be overlooked, and 
the assignment will be considered. 
—^Arnold v. Horrigan, Mich., 238 F. 
39, 151 C.C.A. 115. 

14. U.S.—Nash v. Rehmarin Bros., 
C.C.A.Iowa, 53 P.2d 624. 

15* U.S.—Hubshman v. Louis Eleer 
Shoe Co., aC.A.Ill., 129 P.2d 137. 
4 C.J. p 1071 note 31. 

Blere repetition of assignment of er¬ 
ror 

Where nothing more than a repeti¬ 
tion of the assignments of error on 
appeal is set forth in the brief, the 
error must be deemed to be waived. 
—^Wege V- Safe Cabinet Cb., Mich., 
249 F. 696, 161 C.C.A 606. 

16. U.S.—Prince Line v. American 
Paper Exports, C.C.AN.Y., 56 F. 
2d 1053, affirming, D.C., 45 F-2d 
242—Stiefel v. 14th St. & Broad- 
way Realty Corporation, C.C.AN. 
Y., 48 F.2d 1041—Delaware, L. & 

W. R. Co. V. Scales. C.C.AJ^.T., 
18 F.2d 73. 

17. U.S.—Taylor v. Easton, S.D., 189 
P. 363, 103 C.C.A. 509—Red Jacket 
Mfg. Co. V. Bavis; Wis., 82 F. 
432, 27 aC.A 204* 
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or exclusion of evidence;^^ objections to the giving 
or refusing of instructions;^® objections to ver- 
dicts;"^ and objections to findings.-^ Where tbe 
objection is not properly urged in counsers brief or 
argument, errors will also be regarded as waived, 
in respect of the pleadings .22 

j. Decisions of Intermediate Conrts 

Ordinarily in appeais from an intermediate appel¬ 
late court questions must be raised and passed on in 
such intermediate court before they may be reviewed by 
the Circuit court of appeais; and, where two inde- 
pendent tribunais have examined the facts and reached 
a like resuit, their conclusion will not lightly be dis- 
turbed. 

Ordinarily where a case has been brought up for 
review from an intermediate court of appellate ju- 
risdiction to the circuit court of appeais, questions 
will not be considered which were neither raised 
in the court of first instance nor assigned for error 
in the intermediate court ,2 3 or which could have 
been, but were not, properly raised and passed on 
in the intermediate court.'24 When two independ- 
ent and distinet tribunais have examined the facts 
and reached a like resuit, the conclusion so reached 


should not be lightly disturbed by a higher court,25 
but, where two fact-finding tribunais have reached 
different conclusions, the circuit court of appeais 
will not give the same weight to a finding which 
would be given otherwise.26 An assignment that 
the intermediate appellate court erred in giving un- 
due weight to evidence adduced at the trial and in 
altering the conclusions of the trial court raises 
questions of fact which cannot be considered by 
the circuit court of appeals.27 

k. Subseqnent Appeais 

Generally an adjudication on the first appeal to a 
Circuit court of appeais having jurisdlction of the cause 
is the law of the case on ali subsequent appeais in 
which the facts are substantially the same, and will 
be reconsidered oniy under exceptional circumstances 
and when cogent reasons therefor exist. 

It may be stated as a rule of general application 
that, where the evidence on a second or succeeding 
appeal is substantially the same as that on the first 
or preceding appeal, all matters, questions, points, 
or issues adjudicated on the prior appeal are the 
law of the case on all subsequent appeais and will 
not be reconsidered or readjudicated therein.28 If, 


18 . U.S.— V. Ohio Casualty Ins. 
Co., aC.A.Tenn., 104 F.2d 696— 

E. K. Wood Lumber Co. v. Moore, 
Mill & Lumber Co., C.C.A.Cal., 97 

F. 2d 402—Farmers* Life Ins. Co. 
of Denver, Colo. v. Barker, C.C.A. 
Tex„ 2 F.2d 468—Erie R. Co. v. 
Schleenbaker, Ohio, 257 F. 667, 
168 C.C.A. 617, certiorari denied 
40 S.Ct. 13, 260 U.S. 666, 63 L. 
Ed. 1197. 

19. U.S.—Moore v. Tremelling, C.C. 
Aldaho, 100 F.2d 39—U. S. v. San- 
ford, C.C.A.Ga., 73 P.2d 233—Wash- 
bum V. Uouthit, C.C.A.Ark,, 73 F. 
3d 23—Boston & M. R. R. v. Baker, 
Mass., 236 F. 896, 150 C.C.A. 158. 

20. U.S.—^Washburn v. Douthit, C.C. 
AArk., 73 F.2d 23. 

Anowanoe of interest 
U.S.—Loomis v. Wattles, C.C.A.Neb., 
266 F. 876. 

21. U.S.—City and County of Den¬ 
ver V. Denver Tramway Corpora¬ 
tion. C.C.A.Colo., 23 F.2d 287, cer¬ 
tiorari denied 49 S.Ct. 20, 278 U.S. 
616, 73 L.Ed. 539. 

22. U.S.—Travelers’ Ins. Co. v. Ban- 
croft, C.C.A.Okl., 65 F.2d 963, cer¬ 
tiorari denied 54 S.Ct. 103, 290 U.S. 
680, 78 L.Ed. 587—Petroleum Iron 
Works Co. V. Wright, C.C.A.Ark., 
5 P.2d 935, certiorari denied 46 S. 
Ct 25. 269 U.S. 567, 70 L.Ed. 415 
—Stave & Timber Corp. in Nor¬ 
folk, Va. V. A. H. Andrews Co., N. 
T., 242 P. 230, 155 C.C.A. 70. 

. 23, U.S.—Sancho v. Valiente & Co., 
aUA.Puerto Rico, 93 F.2d 327, 
©ertiorari denied 58 S.Ct. 829^ 303 


U.S. 662, 82 L.Ed. 1120, rehearing 
denied 58 S.Ct. 1037, 304 U.S. 588, 
82 L.Ed. 1549. 

24. Objection made too late 
Administrator sued in probate 

court for recovery of stock, who 
made no objection on jurisdictional 
grounds until close of trial de novo 
in district court, waived jurisdiction¬ 
al question so that the question can¬ 
not be considered by the circuit court 
of appeais.—Stone v. Howell, C.C.A. 
Alaska, 33 F.2d 701. 

25. U.S.—^Waialua Agr. Co. v. Chris- 
tian, C.C.A.Hawaii, 93 F.2d 603, 
rehearing denied 94 F.2d 806, cer¬ 
tiorari granted 58 S.Ct. 949, 304 
U.S. 553, 82 L.Ed. 1523, and re- 
versed on other grounds 59 S.Ct. 
21, 305 U.S. 91, 83 L.Ed. 60, re¬ 
hearing denied 59 S.Ct. 240, 305 U. 
S. 673, 83 L.Ed. 436—Christian v. 
Waialua Agr. Co., C.C.A.Hawaii, 93 
F.2d 603, rehearing denied 94 P. 
2 d 806, certiorari granted 58 S.Ct. 
949, 304 U.S. 553, 82 L.Ed. 1523, 
and reversed on other grounds 59 
S.Ct 21, 305 U.S. 91, 83 L.Ed. 60, 
rehearing denied 59 S.Ct. 240, 305 
U.S. 673, 83 L.Ed. 436—De Leon v. 
Cortes, C.C.A.Puerto Rico, 23 P.2d 
636—^Morales v. Velez, C.C.A.Puerto 
Rico, 18 F.2d 519—U. S. v. Boston 
Sand & Gravel Co., C.C.A.Mass., 23 
P.2d 839, afl5rming, D.C., Boston 
Sand & Gravel Co. v. U. S., 16 F.2d 
643—Roig V. Central Pasto Viejo, 
Inc., C.C.A.Puerto Rico, 6 F.2d 106 
—Gandia v. Porto Rico Fertilizer 
Co., C.C.A.Puerto Rico, 291 F. 18, 
certiorari denied Porto Rico Fer- 
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tilizer Co. v. Gandia, 44 S.Ct. 37, 
263 U.S. 711, 68 L.Ed. 519. 

26. U.S.—Uihlein v. General Electric 
Co., C.C.A.Wis., 47 F.2d 997. 

27. U.S.—Valiente & Co. v. Succes- 
sion of Puentes, C.C.A,Puerto Rico, 
76 P.2d 78. 

28. U.S.—Electrical Research Prod¬ 
ucts V. Gross, C.C.A.Alaska, 120 F. 
2d 301—Russell & Co. v. People of 
Puerto Rico, C.C.A.Puerto Rico, 118 
F.2d 225, certiorari granted 62 S.Ct. 
61, 314 U. 589, 86 L.Ed. 475, and 
affirmed 62 S.Ct 784, 315 U.S. 610, 
86 L.Ed. 1062, rehearing denied 62 
S.Ct 1030, 316 U.S. 708, 86 L.Ed. 
1775~A. S. Kreider Co. v. U. S., 

C. C.A.Pa., 117 F.2d 133, affirming, 

D. C., 30 F.Supp. 724, certiorari 

granted U. S. v. A. S. Kreider Co., 

61 S.Ct 843, 313 U.S. 552, 85 L.Ed. 
1516, and reversed on other 
grounds 61 S.Ct 1007, 313 U.S. 443, 
85 L.Ed. 1447—Wyant v. U. S. Pi- 
delity & Guaranty Co., C.C.A.W. 
Va., 116 F.2d 83, certiorari denied 

62 S.Ct 57, 314 U.S. 610, 86 L. 
Ed. 490—Midland Valley R. Co. v. 
Jones, C.C.A.Okl., 115 P,2d 508— 
Toucey v. New York Life Ins. Co., 
C.C.A.M 0 ., 112 P.2d 927 , certiorari 
granted 61 S.Ct 440, 311 U.S, 643, 

85 L.Ed. 410, affirmed 61 S.Ct 833, 
313 U.S. 538, 85 L.Ed. 1507, va- 
cated 61 S.Ct 938, 313 U.S. 596, 85 
L.Ed. 1549, reversed on other 
grounds 62 S.Ct 139, 314 U.S. 118, 

86 L.Ed. 100, 137 A.L.R. 967, mo- 
tion denied 62 S.Ct 294, 314 U. 

S. 682, 86 L.Ed. 473—^Atehison, 

T. & S. F. Ry. Co. v. Ballard, 
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however, the court on the first appeal did not have | jurisdiction or authority to adjudicate the question, 


C.C.A.Tex.. 108 F.2d 768, rehear- 
ing denied 109 F.2d 1012, certio¬ 
rari denied Ballard v. Atchison, 

T. & S. F. R. Co., 60 S.Ct. 1096, 310 

U. S. 646, 84 L.Ed. 1413—Pike Rap- 
ids Power Co. v. Minneapolis St. P. 
& S. S. M. Hy. Co., C.C.A.Minn., 
106 P.2d 891—Louisville Trust Co. 

V. National Bank of Kentucky, C. 
C.A.Ky., 102 F.2d 137, certiorari 
denied 60 S.Ct. 76, 308 U.S. 564, 
84 L.Ed. 474—State of Kansas ex 
rei. Beck v. Occidental Life Ins. 
Co., C.C.A.Kan., 95 F.2d 935, cer¬ 
tiorari denied 59 S.Ct. 63, 306 U.S. 
603, 83 L.Ed. 383—New York Life 
Ins. Co. V. GoIigMly, C.C.A.Ark., 
94 F.2d 316, certiorari denied 58 

S. Ct. 949, 304 U.S. 566, 82 L.Ed, 
1532—Carpenter v. Durell, C.C.A. 
Tenn„ 90 F.2d 57, certiorari denied 
Durell V. Carpenter, 58 S.Ct. 42, 
302 U.S. 721. 82 L.Ed. 557—Chicago 
& N. W. Ry. Co. V. Kelly, C.C.A. 
Minn., 84 F.2d 569—Marion Steam 
Shovel Co. V. Bertino, C.C.A.Mo., 82 
P.2d 541, rehearing denied 82 F. 
2d 945, certiorari denied 57 S.Ct. 
17, 299 U.S. 556, 81 L.Ed. 409— 
U. S. V. Bollman, C.C.A.Iowa, 81 P. 
2d 1009—De Parcq v. Liggett & 
Myers Tobacco Co., C.C.AMinn., 
81 F.2d 777—U. S. Paper Exports 
Ass'n V. Bowers, C.C.A.N.Y., 80 P. 
2d 82, modifying, D.C., 6 P.Supp. 
735—Claiborne-Reno Co. v. E. I. 
Du Pont de Nemours & Co., C.C.A. 
lowa, 77 F.2d 565—General Mo¬ 
tors Acceptance Corporation v. 
Hid-West Chevrolet Co., C.C.A.Okl., 
74 F.2d 386—Chesapeake & O. Ry. 
Co. V. Mears, C.C.A.Va., 70 P.2d 
490. certiorari denied 55 S.Ct. 69, 
293 U.S. 557, 79 L.Ed. 659—Jones v. 
Box Elder County, Utai, C.C.A. 
Utah, 67 F.2d 900—Keeler v. Fred 

T. Ley & Co.. C.C.A.Mass., 65 F. 
2d 499—Zurich General Accident & 
Liability Ins. Co. v. 0’Keefe, C.C.A. 
N.D., 64 P.2d 768, certiorari denied 
54 S.Ct. 49, 290 U.S. 630, 78 L-Ed. 
548—^Armour Fertilizer Works v. 
Sanders, C.C.A.Tex., 63 F.2d 902, 
certiorari granted Sanders v. Ar- 
mour Fertilizer Works, 54 S.Ct. 
345, 290 U.S. 623, 78 UBd. 543, 
and affirraed 54 S.Ct. 677, 292 U.S. 
190. 78 L.Ed. 1206, 91 A.L.R. 950, 
rehearing denied 54 S.Ct, 865, 292 

U. S. 612, 78 L.Ed. 1472—^tna Life 
Ins. Co. V. Wharton, C.C.AA.rk., 63 
F.2d 378, certiorari denied 53 S. 
Ct. 786, 289 U.S. 755, 77 L.Ed. 
1500—Utab Power & Light Co. v. 
Woody, C.C.A-Utah, 62 F.2d 613 
—Freeman v. Smith, C.C.A.Alaska, 
62 F.2d 291—^Northern Pac. Ry. Co. 

V. Van Dusen Harrington Co., C.C.< 
A.Mihn., 60 F.2d 394—Internation¬ 
al Brothferhbod of ElectrfCal Work- 
ers?, Local No. 134 v. Western Un¬ 
ion Telegraph Co., C.C^.A.Ill., 46 
F.2d 736, certioi*ari ienied 52'S.CL 


13, 284 U.S. 630, 76 L.Ed- 536— 
Pederal Reserve Bank of Kansas 
City, Mo., V. Omaha Nat. Bank of 
Omaha, Neb., C.C.A.Neb., 45 F.2d 
511, 514, citing Corpus Juris, and 
certiorari denied Wyoming Nat. 
Bank of Casper, Wyo. v. Omaha 
Nat, Bank of Omaha, 51 S.Ct. 215, 
282 U.S. 902, 75 L.Ed. 794—^Nation¬ 
al Brake & Electric Co. v. Christen- 
sen, C.C.A.Wis.. 38 F.2d 721, cer -1 
tiorari denied 51 S.Ct. 36, 282 U, 
S. 86, 75 L.Ed. 764 —Minneapolis 

Steel & Machinery Co. v. Federal 
Surety Co., C.C.A.Minn., 34 F.2d 
270, afflrming, D.C., 22 F.2d 712— 
Dodd V. Union Indemnity Co., C.C. 
A.Va., 32 F.2d 512, certiorari de¬ 
nied 50 S.Ct. 33, 280 U.S. 581, 74 
L.Ed. 631—Illinois Cent R. Co. v. 
Crail, C.C.A.Minn.. 31 F.2d 111, 
affirming, D.C., Crail v. Illinois 
Cent. R. Co., 21 F.2d 836, certiorari 
granted Illinois Cent. R- Co. v. 
Crail, 49 S.Ct. 483, 279 U.S. 833, 73 
L.Ed. 982, and reversed on other 
grounds 50 S.Ct. 180, 281 U.S. 57, 
74 L.Ed. 699, 67 A.L.R. 1423—Penn- 
sylvania Mining Co. v. United Mine 
Workers of America, C.C.A.Ark., 
28 F.2d 851, certiorari denied 49 
S.Ct. 263, 279 U.S. 841, 73 L.Ed. 
987—Hatch v. Morosco Holding Co., 
C.C.A.N.Y., 26 P.2d 247, certiorari 
granted Riehle v. Margolies, 49 S. 
Ct. 29. 278 U.S. 591, 73 L.Ed. 523, 
and affirmed 49 S.Ct. 310, 279 U.S. 
218, 73 L.Ed. 669—City and County 
of Denver v. Denver Tramway 
Corporation, C.C.A.Colo., 23 F. 2 d 
287, certiorari denied 49 S.Ct. 20, 
278 U.S. 616, 73 L.Ed. 539—L. P. 
Larson, Jr., Co. v. William Wrig- 
ley, Jr., Co., C.C.A.IIL, 20 F.2d 830, 
modifying, D.C., William Wrigley, 
Jr., Co. V. L. P. Larson, Jr., Co., 5 
F.2d 731, and certiorari denied 48 
S.CL 167, 275 U.S. 521, 72 L.Ed. 
404, motion denied 48 S.Ct. 435, 72 
L.E<i. 1018, and reversed in part 
on other grounds 48 S.CL 449, 277 
U.S. 97, 72 L.Ed. 800—Liberty Nat. 
Bank of Roanoke, Va., v. Bear, C. 
GA-Va., 18 P.2d 281, certiorari 
granted 47 S.Ct. 659, 274 U.S. 731, 
71 L,Ed. 1327, and revfersed on 
other grounds 48 SiGL 252, 276 U. 
a 215, 72 L.Ed. 536—City of Seat- 
tle v- Puget Sound Power & Light 
Co., C.C.A.Wash., 15 P.2d 794, cer¬ 
tiorari denied 47 S.Ct. 456, 273 U. 
a 752, 71 L.Ed. 874, and Puget 
Sound Power & Light COi. v. City 
of Seattle, 47 S.Ct. 458^ 273 U.S. 
753, 71 L.Ed. 874—Dickiuson v. O. 
& W. Thum Co.,, C.CJLMicli., 8 F. 
2d 570—Luminous , Unit Co. v. 
Freenmn-Sweet Ckx, C.CA^IIL, 3 
F. 2 d 677‘—ChouteoiU Tru^ Ooi v. 
Masi^aciiusetts Bffuding & Ins. Co., 
C.C.A.MO., 1 P.2d 136 ~^Ib re Para- 
mount-Publix 'Cbrpbratkm, D.C.N. 
Y., 1& F-Siipp. 504^Finley v. Unit- 
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ed Mine Workers of America, C.C. 
A.Ark., 300 F. 972, modified on 
other grounds Coronado Coal Co. 
v. United Mine Workers of Amer¬ 
ica, 45 S.Ct. 551, 268 U.S. 295, 69 L 
Ed. 963—Texas Co. v. Pensacola 
Maritime Corporation, C.C.APIa,, 
292 P, 61—Meyer & Chapman State 
Bank v. First Nat. Bank, C.C.A 
Wyo., 291 F. 42—First Nat. Bank 
V. Old Dominion Trust Co., C.C.A. 
N.C., 284 P. 128—Canal-Commercial 
Trust & Savings Bank v. Bank of 
Piant City, C.C.A.La., 278 P. 178— 
Philadelphia Rubber Works Co. v. 
U. S. Rubber Reclaiming Works, C. 
C.A.N.Y., 277 F. 171, affirming, D. 
C., 276 F. 600, 613, and certiorari 
denied U. S. Rubber Reclaiming- 
Works V. Philadelphia Rubber 
Works Co., 42 S.Ct. 187, 257 U.S. 
660, 66 L.Ed. 422—Browne v. 

Thom, C.C.A.Ark., 272 P. 950, cer¬ 
tiorari granted 41 S.Ct. 625, 266 U. 
S. 689, 65 L.Ed. 1172, and affirmed 
43 S.Ct. 36, 260 U.S. 137, 67 L.Ed. 
171—^Keith v. Kilmer, C.C.A.Mass., 
272 F. 643, certiorari denied Kil¬ 
mer V. Keither, 42 S.Ct. 51, 257 tJ. 
S. 639, 66 L.Ed. 410—Cogswell v. 
Drennen, C.C. A. Ala., 271 P. 289, 
petition dismissed Tilton v. Dren¬ 
nen, 42 S.Ct. 53, 257 U.S. 661, 6 $ L. 
Ed. 417, rehearing granted 42 S.Ct 
168, 257 U.S. 631, 66 L.Ed. 406, 
certiorari denied 42 S.Ct. 169, 257 

U. S. 667, 66 L.Ed. 420, and appeal 
dismissed 43 S.Ct. 358, 261 U.S. 624, 
67 L.Ed. 823, and reversed on other 
grounds 43 S.Ct. 704, 262 U.S. 635, 
67 L.Ed. 1206'—Rainier Brewing Co. 

V. Great Northern Pac. S. S. Co., 
C.C.A.Wash., 270 F. 94, affirmed 
42 S.Ct. 436, 259 U.S. 150, 66 L. 
E(L 868 —Chapin-Sacks Mfg. Co. v. 
Hendler Creamery Co., C.CjV.Md., 
267 P. 180, certiorari denied 41 S. 
Ct. 62, 254 U.S. 648, 65 L.Ed. 456 
—^Whitfield V. Hanges, C.C.A.Iowa, 
266 P. 69—F. H. Orcutt & Son Co. 
V. National Trust & Credit Co., C. 
C.A.Ill., 265 F. 267, certiorari de¬ 
nied 40 S.Ct. 584, 253 U.S. 491, 64 
LuEd. 1028—United Mine Workers 
of America v. Coronado Coal Co., 
Ark., 258 P. 829, 169 C.C.A, 549, re¬ 
versed on other grounds 42 S.Ct. 
570, 259 U.S. 344, 66 L.Ed. 975, 27 
A.L,R. 762, certiorari denied and 
leave to present petition for re¬ 
hearing granted 42 S.Ct. 6^7—Til- 
lar V. Cole Motor Car Co., Tex., 
246 F. 831, 159 C.C.A. 133, cer¬ 
tiorari denied 38 S.Ct. 679, 247 U-S. 
511, 62 ^L.Ed. 1242—U. S. Fidelity & 
Guaraiity Co. v. Eichel, Pa., 241 F. 
357, 153 C.C.A. 237, affirmed Bichel 
v. li. S. Fidelity & Guaranty Co., 
Sg S.Ct 47, 245 U.S. 102, 62 L.Ed. 
177—Ferrell v. Prame, Ohio, 236 F- 
727, 150 C.C.A: 59-r-NationaJ Bank 
bf Commerce v. U. S., Wasli„' 224 
F>. '679, M0 C.C.it 219, der-tiorarl de- 
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its judgment is not the law o£ the case on a subse- 
quent appeal.^® Generally, a party on a second ap- 
peal involving the same subject matter and between 
the same parties is estopped to assert a position or 
theory inconsistent with that relied on upon the first 
appeal to the prejudice of his adversary.'^^^ 

While the adjudication on a former appeal has 
heen declared to be res judicata on subsequent ap- 
peals in the case involving substantially the same 
facts,^^ the doctrine of the law of the case does not 
carry the same consequences as the rule of res 
judicata, since the law of the case directs discretion 
whereas res judicata supersedes it and compels 
judgment. 

In accordance with the general rule stated, where, 
after a definite determination, the court has re- 
manded the cause for further action below, it will 
refuse to examine questions other than those aris- 
ing subsequently to such determination and re- 
mand, or other than the propriety of the compliance 
with its mandate and, if the court below has pro- 
ceeded in substantial conformity to the directions of 


the appellate court, its action will not be questioned 
on a second appeal.^^ A new appeal is an appropri- 
ate remedy, however, if the mandate does not cover 
the entire case, but leaves something undetermined 
to be inquired into and adjudicated,^» or if the low- 
er court misconstrues the decree of the appellate 
court and does not give full effect to its mandate 
and, where the last decree of the lower court does 
not touch any matter adjudged on the former appeal 
or covered by the mandate, it may be reviewed.^^ 

Former decision erroncous, While the remedy 
of the party deeming himself aggrieved by an er- 
roneous decision on appeal is ordinarily held to be 
to seek a rehearing,3S the doctrine of the law of the 
case is qualified in a number of decisions which 
hold that, although the court will not review or re- 
consider questions decided on a former appeal ex- 
cept in most unusual circumstances or in a very 
ciear case of error, the court is not precluded 
from doing so, and the former decision may be re- 
considered and reversed under exceptional circum¬ 
stances and when cogent reasons therefor exist.^o 


nied 36 S.Ct. 287, 241 U.S. 658, 60 
JLEd. 1226—McClelland v. Rose, 
Tex., 222 P. 67, 137 C.C.A. 519, 
certiorari denied Rose v. McClel¬ 
land, 36 S.Ct. 552, 241 U.S. 668, 60 
REd. 1229—Bell v. Arledge, Tex.. 
219 F. 675, 13.5 C.C.A. 347. 

4 C.J. p 1093 note 77, p 1096 note 
91, p 1104 note 38 [a]. 

29. U.S-—Russell & Co. v. People of 
Puerto Rico, C.C.A.Puerto Rico, 118 
P.2d 225, certiorari granted 62 S.Ct. 
61, 314 U.S. 589, 86 L.Ed. 475, and 
affirmed 62 S.Ct. 784,. 315 U.S. 610, 
86 L.Ed. 1062, rehearing denied 62 
S.Ct. 1030, 316 U.S. 708, 86 L.Ed. 
1775. 

30. Treating’ sniit as one iu eq.xiity 
Where a city for more than five 

years and on a former appeal treated 
the suit as one in equity between it 
and the receiver, it cannot on a later 
appeal contend otherwise.—City and 
County of Denver v. Denver Tram- 
way Corporation, C.C.A.Colo., 23 P.2d 
287, certiorari denied 49 S.Ct 20, 278 
U.S. 616, 73 L.Ed. 539. 

3X. U.S.—Burns v. Cooper, Neb., 153 
P. 148, 82 C.C.A. 300, 

4 C.J. p 1097 note 94. 

32- U.S.—Connett v. City of Jersey- 
ville, C.aA.Ill., 110 P.2d 1015. 

33. U.S.—Plannery Bolt Co. v. Plan- 
nery, C.C.A.Pa., 119 P.2d 601— 
Thomtop V. Carter, C.C.A.Ark., 109 
F.2d 316—Jones v. Box Elder Coun¬ 
ty, C.C.A.Utah, 67 F.2d 900—Amer¬ 
ican Surety Co. of New York v. 
Oreek Catholio Union* aaA.Pa., 61 
P.2d 1050, certiorari granted 52 S. 
Ot 41, 284 U.S. 608, 76 L.Ed. 620, 
and reversed on pther grounds 52 
aCt 235» 284 U.S. 563, 76. E.Ed. 


490, amended 52 S.Ct 392. 285 U. 
S. 526, 76 L.Ed. 923—Lederer v. 
Real Estate Title Insurance & 
Trust Co. of Philadelphia, C.C.A. 
Pa., 273 P. 933. 

4 C.J, p 1097 note 1. 

34. U.S,—Whitfield v. Hanges, C-C. 
A.Iowa, 266 P. 69. 

4 C.J. p 1098 note 2. 

35. U.S.—American Cyanamid Co. v. 
Wilson & Toomer Fertilizer Co., C. 
C.A.Pla., 51 P.2d 665—Great North¬ 
ern R. Co. V. Western Union Tei. 
Co., Minn., 174 P. 321, 98 aC.A. 
193. 

36. U.S.—Continental & CommerciaI 
Trust & Savings Bank v. North 
Platte Valley Irr. Co., Wyo., 237 P. 
188, 150 C.C.A. 334—Great North¬ 
ern R. Co. V. Western Union Tei. 
Co., Minn., 174 P. 321, 98 C.C.A. 
193. 

3i7. U.S.—Nashua & L. R. Corp. v. 
Boston & L. R. Corp., Mass., 51 P. 
929, 2 C.C.A. 542. 

38. U.S.—Marylaud Casualty Co. v. 
City of South Norfolk, C.C.A.Va., 
54 F.2d 1032, rehearing denied and 
modified on other grounds 56 P.2d 
823, certiorari denied City of South 
Norfolk V. Maryland Casualty Co., 
52 S.Ct 644, 286 U.S. 562, 76 L.Ed. 
1295. 

39. U.S.—^White v. Higgins, C.CJV. 
Mass., 116 F.2d 312, reversing, D.C., 
Higgins V. White, 31 F.Supp, 796, 
conforming to mandate C-C.A., 93 
F.2d 357, reVersihg, D.C., 18 P. 
Supp. 986—Louisville Trust Co. v. 
National Bank of Kentucky, C.C.A. 
Ky., 102 F.2d 137, certiorari denied 
60 S,CL 76, Zm U.S, 564, 84 L.Ed. 
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474—Lauf v. E. G. Shinner & Co., 
C.C.A.Wis., 90 F.2d 250, certiorari 
granted 58 S.Ct 41, 302 U.S. 669, 82 
L.Ed. 516, and reversed on other 
grounds 58 S.Ct 579, 303 U.S. 323, 
82 L.Ed. 872—U. S. v. Bollman, 
C.C.A.Iowa, 81 P.2d 1009—Zurich 
General Accident & Liability Ins, 
Co. V. 0’Keefe, C.C.A.N.D., 64 F.2d 
768, certiorari denied 54 S.Ct 49, 
290 U.S. 630, 78 L.Ed. 548—Mary¬ 
land Casualty Co. v. City of South 
Norfolk, C.C.A.Va., 54 F.2d 1032, 
rehearing denied and modified on 
other grounds 56 F,2d 822, certio¬ 
rari denied City of South Norfolk 
V. Maryland Casualty Co.', 52 S.Ct. 
644. 286 U.S. 562, 76 L.Ed, 1295— 
Williams v. Order of CommerciaI 
Travelers of Aruprica, C-C.A.Ky., 
41 P.2d 745, certiorari denied Wil¬ 
liams v. Order of United Com¬ 
merciaI Travelers of America, 51 
S.Ct 80, 282 U.S. 876, 75 L.Ed. 774 
—^Luminous Unit Co. v. Preeman- 
Sweet Co,, C.C.A-IIL, 3 F.2d 577— 
Lackner v. McKechney, C.C.A.III., 2 
F.2d 516, certiorari denied Lackner 
V. Starr, 45 S.Ct 462, 267 U.S. 601, 
69 L.Ed. 808. 

4 C.J. p 1100 note 14. 

Mere doubt on the part of the Cir¬ 
cuit court of appeals is not enough 
to open up a point decided on a previ- 
ous appeal for full reoonsideration.— 
White V. Higgins, C-C.A.Mass., 116 P. 
2d 312, reversing, D.C., Higgins v. 
White, 31 F.Supp. 796, conforming tp 
mandate, C.C.A., 93 F.2,d 367, revers- 
Ing, D.C., 18 P-Supp. 986. 

40. U.S.—^White V- Higgins, supra— 
Connett V. City of Jerseyville, C.C. 
A.I11., ll# P..2d 1015—Helly-Spring'- 
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For example, the court will overrule or modify its 
former decision where the decision is palpably er- 
roneous or grossly and manifestly unjust, or where 
the mischief to be cured far outweighs any injury 
that may be done in the particular case.*^^ So the 
Circuit court of appeals will change a ruHng made 
en a prior appeal in the same case to conform to a 
subsequent decision of the supreme court in another 
case.’^- Where the circuit court of appeals on the 
prior appeal erred in remanding the case to the tri- 
al court for further evidence instead o£ deciding 
the case on the record, the court of appeals will not, 
on the subsequent appeal, consider a contention that 
the findings made after remand were not supported 
by substantial evidence.^^ 

Errors existing on former reznem. It is general- 
ly held, on a second or subsequent appeal, that the 
court will not consider matters assigned as error, 
which arose prior to the first appeal or writ of er¬ 
ror, and which might have been raised thereon, but 
were not, or matters appearing in the original rec¬ 
ord which might have been corrected on the first 


hearing, but were not urged.-^^ This rule, however, 
is one of practice, rather than one of jurisdiction;'^5 
and, according to some authority, an appellate tribu¬ 
nal is bound by its prior decision only on the points 
distinctly made and determined, and not on points 
which might have been raised, but were not-^s ^ 
judgment of reversal is not necessarily an adjudica- 
tion of any other questions than those in terms dis- 
cussed and decided.'^^ A decision on which a judg¬ 
ment is not rendered is not binding on a subsequent 
appeal, as where an appeal is abandoned or dis- 
missed.^^ 

Cross appeals, Where, on an appeal or review, a 
party fails to prosecute a cross appeal or to urge 
assignments of error which might have been effec- 
tively presented, he may be precluded from such 
prosecution or presentation on a subsequent ap- 
peal.^9 

New questions on second appeal. While, as al- 
ready discussed, generally ali questions reserved for 
review by an appellate court must be presented on 


field Tire Co. v. U. S., C.C.A.N.J., 
110 F.2d S23—Chicago, St. P., M. 

• & O. Ry. Co. V. Kulp, C.C.A.Minn., 
102 F.2d 352, certiorari denied 59 
S.Ct. 1032, 307 U.S. 636, S3 L.Ed. 
1518—State of Kansas ex rei. 
Beck V. Occidental Life Ins. Co., 
C.C.A.Kan., 95 F.2d 935, certiorari 
denied 59 S.Ct. 63, 305 U.S. 603, 83 
L.Ed. 383—Mantle Lamp Co. of 
America v. Knapp-Monarch Co., C. 
C.A.I11., 81 F.2d 428—Seagraves v. 
Wallace, C.C.A.Tex., 69 F.2d 153, 
certiorari denied Wallace v. Sea¬ 
graves, 55 S.Ct. 80, 293 U.S. 569, 
79 L.Ed. 668 , rehearing denied 55 
S.Ct. 138, 293 U.S. 630, 79 L.Ed. 716 
—Williams v. Order of Commer- 
cial Travelers of America, C.C.A. 
Ky., 41 F.2d 745, certiorari denied 
Williams v. Order of United Com- 
mercial Travelers of America, 51 
S.Ct. 80, 2S2 U.S. 876, 75 L.Ed. 774 
—Luminous Unit Co. v. Freeman- 
Sweet Co., C.C.A.Ill., 3 F.2d 577— 
Texas Co. v. Pensacola Maritime 
Corporation, C.C.A. Fla., 292 F. 61 
—Ford Motor Co. v. Hotel Wood- 
ward Co., C.C.A.N.T., 271 F. 625, 
certiorari denied 41 S.Ct. 537, 256 
U.S. 698, 65 L.Ed. 1177, and 42 S. 
Ct. 590, 259 U.S. 588, 66 L.Ed. 1078 
—Chase v. U. S., C.C.A.Neb.. 261 F. 
833, affirmed 41 S.Ct. 417, 256 U.S. 
1 , 65 L.Ed. 801. 

Cfood practice only, and not juris- 
diction, is involved.—Seagraves v. 
Wallace, C.C.A.Tex., 69 F.2d 163, 
certiorari denied Wallace v. Sea¬ 
graves, 55 S.Ct. 80, 293 U.S. 569, 79 
L-Ed. 668 , rehearing denied 55 S.Ct. 
138, 293 U.S. 630, 79 L.Ed. 716. 

4i- U.S.—^HammondrKnowlton v. U. ^ 


S., C.C.A.Conn., 121 F.2d 192—Chi¬ 
cago, St. P., M. & O. Ry. Co. V. 
Kulp, C.C.A.Minn., 102 F.2d 352, 
certiorari denied 59 S.Ct. 1032, 307 
U.S. 636, 83 L.Ed. 1518—American 
Surety Co. of New York v. Bank- 
ers* Savings & Loan Ass’n of 
Omaha, C.C.A.Neb., 67 F.2d 803, 
certiorari denied 54 S.Ct. 529, 291 

U. S. 678, 78 L.Ed. 1066—Northern 
Pac. Ry. Co. v. Van Dusen Har- 
rington Co., C.C.A.Minn., 60 P.2d 
394—Rogers v. Chicago, R. I. & P. 
Ry. Co., C.C.A.Neb., 39 F.2d 601— 
Luminous Unit Co. v. Freeman- 
Sweet Co., C.C.A.I11., 3 F.2d 577. 

42. U.S.—White V. Higgins, C.C.A. 
Mass., 116 P.2d 312, reversing, D.C., 
Higgins V. White, 31 F.Supp. 796, 
conforming to mandate, C.C.A., 93 
P.2d 357, reversing, D.C., 18 F. 
Supp- 986—Higgins v. California 
Prune & Apricot Grower, C.C.A.N. 
Y., 3 F.2d 896. 

43. U.S.—American Dirigold Corpo¬ 
ration V. Dirigold Metals Corpora¬ 
tion, C.C.A.Mich., 125 P.2d 446. 

44. U.S—Thornton v. Carter, C.C.A. 

Ark., 109 F.2d 316—U. S. v. Gutz- 
ler, C.C.A.Cal., 105 F.2d 188—West¬ 
ern Union Telegraph Co. v. Czizek, 
C.C.A.Idaho, 286 F. 478, certiorari 
granted 43 S.Ct. 700, 262 U.S. 739, 
67 L.Ed. 1208, and reversed on 
other grounds 44 S.Ct. 328, 264 U.S. 
281, 68 L,Ed. 682—Raydure v. 

Lindley, C.C.A.Ky., 268 P. 338— 
Guaranty Trust Co. of New York 

V. International Steam Pump Co., 
N.Y., 242 F. 920, 155 C.C.A. 508. 

4 C-J. p 1101 note 18. 

45. U.&—Connett v. City of Jer- 
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seyville, C.C.A.I11., 110 F.2d 1015 
—Seagraves v. Wallace, C.C-A.Tex., 
69 F.2d 163, certiorari denied Wal¬ 
lace V. Seagraves, 55 S.Ct. 80, 293 
U.S. 569, 79 L.Ed. 668 , rehearing 
denied 55 S.Ct. 138, 293 U.S. 630, 79 
L.Ed. 716. 

46. U.S.—New York Life Ins. Co. v. 
Gamer, C.C.AMont., 106 F.2d 375, 
certiorari denied 60 S.Ct. 294, 308 

U. S. 621, 84 L.Ed. 518. 

4 C.J. p llOO note 17. 

TJimecessary decision 

A party is not estopped from 
raising a question of law on a sec¬ 
ond appeal, because it might have 
been, but was not, raised on the for¬ 
mer appeal where the decision 
would have been unnecessary on the 
former appeal.—Chase v. U. S., C.G. 
A.Neb., 261 P. 833, affirmed 41 S.CL 
417, 256 U.S. 1, 65 L.Ed. 801. 

47. U.S.—Des Moines Terminal Co. 

V. Des Moines Union Ry. Co., C.C. 
A,Iowa, 52 P. 2 d 616, affirming, C.C.„ 
52 F.2d 605, and certiorari denied 
52 S.Ct. 311, 285 U.S. 537, 76 L.Ed. 
930. 

48. Dismissal for want of eqnity is 

not an adjudication that the court 
does not have jurisdiction.—Burn- 
rite Coal Briquette Co. v. Riggs, N. 
J., 47 S.Ct. 578, 274 U.S. 208, 71 U 
Ed. 1002, affirming, C.C.A., 6 F.2d 
226, certiorari granted 46 S.Ct. 106, 
269 U.S. 546, 70 L.Ed. 405. 

49. U.S.—Sun Co. v. Vinton Petro¬ 
leum Co., Tex., 248 F. 623, 160 
C.C.A. 523, certiorari denied 38 S. 
Ct. 580, 247 U.S. 514, 62 L,Ed. 
1244. 
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the first appeal therefrom after the final judgment 
or not at ali, as thereafter all questions presented 
"by the record will be considered as finally deter- 
mined by the judgment, and all such questions not 
expressly affirmed or reversed will, by implication, 
be deemed affirmed, yet, where new questions arise, 
such as were not and could not have been fully de- 
termined on the former appeal, such rule is without 
force.50 Accordingly, where different questions 
arise on the second appeal, and the record presents 
a different state of facts, the former determination 
is not controlling.^l In like manner, if the essen- 
tial facts and evidence or the issues and pleadings 
on the subsequent appeal are substantially different 
and the record presents a materially different situa- 
tion, the doctrine of the law of the case has no ap- 
plication to the former decision or parts thereof 
affected by the altered circumstances,^^ but to have 
this effect the new evidence must be more than 
merely cumulative or immaterial.^3 

Appeals to suprcrne court. The determination of 
the supreme court, on the review of a decision of 


the Circuit court of appeals, cannot be questioned 
on a second appeal in the latter court^^ unless a dif¬ 
ferent question is presented.^^ Thtis the circuit 
court of appeals may examine the opinion and 
mandate of the supreme court to determine whether 
the decision of the district court on remand from 
the supreme court is on a question left open, on a 
new issue, or on some matter properly appealable 
to the Circuit court of appeals,^® but has no power 
to review the decision of the supreme court or to 
construe and enforce its mandate in respect of mat- 
ters found to be within the compass of its deci- 
sion*5'7 The decision of the circuit court of appeals 
on the first appeal of a cause is not res judicata or 
conclusive on the supreme court where, after a sub¬ 
sequent appeal to the circuit court of appeals, a fur- 
ther appeal is taken to the supreme court.®^ 

Decision on interlociitory appeal. Questions de- 
cided on appeal from an interlocutory decree will 
not be reconsidered on appeal from the final de- 
cree.®^ 


sa U.S.—General Inv. Co. v. Lake 
Shore & M. S. Ry, Co., Ohio, 43 S. 
Ct. 106, 260 U.S. 261. 67 L.Ed. 244, 
modifying’, C.C.A., 269 F. 235—Zo- 
lintakis v. Orfanos, C.C.A.Utah, 119 
P.2d 571, certiorari denied Orfanos 
V. Zolintakis, 62 S.Ct. 62, 314 U.S. 
630, 86 L.Ed. 506—Fidelity & Guar- 
anty Fire Corporation of Balti- 
more, Md., v. Bilquist, C.C.A.Wash., 
108 F.2d 713—New York Life Ins. 
Co. V. Gamer, C.C.A.Mont., 106 F.2d 
375, certiorari denied 60 S.Ct. 294, 
308 U.S. 621, 84 L.Ed. 518—Car- 
penter v. Durell, C.C.A.Tenn., 90 
P.2d 57, certiorari denied Durell v. 
Carpenter, 58 S.Ct. 42. 302 U.S. 
721, 82 L.Ed. 557. 

51. U.S.—Electrical Research Prod¬ 
ucts V. Gross, C.C.A.Alaska, 120 F. 
2d 301—Reynolds Spring Co. v. L. 
A. Toung Industries, C.C.A.Mich., 
101 F.2d 257—Lawrence-Williams 
Co. V. Societe Enfants Gombault 
Et Cie, C.C.A.Ohio, 52 F.2d 774, cer¬ 
tiorari denied Societe Enfants 
Gombault Et Cie v. Lawrence- 
Williams Co.. 52 S.Ct. 406, 285 U.S. 
549, 76 L.Ed. 940—McCormick v. 
Puritan Coal Mining- Co., C.C.A.Pa., 
41 F.2d 213—Fairbanks, Morse & 
Co. V. American Valve & Meter Co., 
C.C.A.I11., 34 F.2d 869, certiorari 
denied 50 S.Ct. 86, 280 U.S. 604, 
74 L.Ed. 649—Stroud v. Sautbine, 
C.C.A.Okl., 18 P.2d 883—Wong 
Wong V. Honolulu Skating Rink, C. 
C.AHawaii, 283 F. 731—Chicago 
lufe Ins. Co. v. Tiernan, C.C.A. 
Kan., 263 F. 325—Saalfield Pttb. Co. 
V. G. & C. Merriam Co., Ohio, 238 
F. 1, 151 C.C.A. 77, certiQrari de- 
hied 37 S,Ct. 478, 243 U.S, 651, 61 


L.Ed. 947—In re Jamison Bros. & 
Co., Pa., 227 F. 30, 142 C.C.A. 3. 

4 C.J. p 1101 note 21. 

52. U.S.—Chicago, St. P., M. & O. 
Ry. Co. V. Kulp, C.C.A.Minn., 102 
F.2d 352, certiorari denied 59 S.Ct. 
1032, 307 U.S. 636, 83 L.Ed. 1518— 
General Motors Acceptance Corpo¬ 
ration V. Mid-West Chevrolet Co., 

[ C.C.A.Okl., 74 F.2d 386—..®tna Life 
Ins. Co. V. Wharton, C.C.A.Ark., 
63 F.2d 378, certiorari denied 53 
S.Ct. 786, 289 U.S. 755, 77 L.Ed. 
1500—Page v. Arkansas Natural 
Gas Corporation, C.C.A.Ark., 53 P. 
2d 27, certiorari granted 52 S.Ct. 
407, 285 U.S. 532, 76 L.Ed. 927, and 
affirmed 52 S.Ct. 507, 286 U.S. 260, 
76 L.Ed. 1096—Meyer & Chapman 
State Bank v. First Nat. Bank, C. 

C. A.Wyo., 291 F. 42—Eikland v. 
Casey, C.C.A.Alaska, 290 F. 880— 
Patterson v. Stroecker, Alaska, 245 
P. 732, 158 G.C.A. 134, certiorari 
denied Stroecker v. Patterson, 38 
S.Ct. 222, 245 U.S. 673, 62 L.Ed. 
541. 

4 C.J. p 1095 note 78. 

Evidence held substantially simllax 
rendering decision on first appeal 
conclusive.—Carpenter v. Durell, C.C. 
A.Tenn., 90 F.2d 57, certiorari denied 
Durell V. Carpenter, 58 S.Ct 42, 302 
U.S. 721, 82 L.Ed. 557. 

53. U.S.—Uhicago, St P., M. & O. 
Ry. Co. V. Kulp, C.C.A.Minn., 102 
P.2d 352, certiorari denied 59 S.Ct. 
1Q32, 308 U.S. 636, 8^ L.Ed. 1518 
—Zurich General Accident & Lia- 
bility Ins. Co. v. 0’Keefe, C.C.A.N. 

D. , 64 F.2d 768, certiorari denied 54 
S.Ct 49, 290 U.S. 6,30, 78 L.Ed. 
548—Life Ins, Co. v. Whar-* 
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ton, C.C.A.Ark., 63 P.2d 378, certio¬ 
rari denied 53 S.Ct 786, 289 U.S. 
755, 77 L.Ed. 1500. 

54. U.S.—Bogart v. Southern Pac. 
Co., C.C.A.N.T., 292 P. 586, amend- 
ing mandate 290 F. 727, modifying, 
D.C., 285 F. 46, and certiorari de¬ 
nied 44 S.Ct 36, 263 U.S. 708, 68 
L.Ed. 517—Gratz v. McKee, C.C.A. 
Mo., 9 F.2d 593, certiorari denied 46 
S.Ct 472. 270 U.S. 664, 70 L.Ed. 
788. 

55. U.S.—Prairie Farmer Pub. Co. v. 
Indiana Farmer’s Guide Pub. Co., 
Ind., 57 S.Ct 135, 299 U.S. 156, 81 
L.Ed. 93, reversing, C.C.A., 82 P.2d 
704, certiorari granted 57 S.Ct 14, 
299 U.S, 524, 81 L.Ed. 386, and re- 
manding cause for further oonsid- 
eration, C.C.A., 88 P.2d 979, cer¬ 
tiorari denied Indiana Parmer’s 
Guide Pub. Co. v. Prairie Farmer 
Pub. Co., 57 S.Ct 925, 301 U.S. 696, 
81 L.Ed. 1351, rehearing denied 58 
S.Ct 5, 302 U.S. 773, 82 L.Ed. 599. 

56- U.S.—Ohio Oil Co. v. Thompson, 
C.C.A.MO., 120 F.2d 831, certiorari 
denied 62 S.Ct 112, 314 U.S. 658, 86 
L.Ed. 528. 

57. U.S.—Ohio Oil Co. v, Thompson, 
supra. 

58. U.S.—Diaz A. v, Patterson, Canal 

Zone, 44 S.Ct. 151, 263 U.S. 399, 68 
L.Ed. 356, affirming, C.C.A., 281 F. 
394—White v. Higgins, C.C.A. 
Mass., 116 F.2d 312, reversing, D.C., 
Higgins v, White, 31 F.Supp. 796, 
conforming to mandate, C.C.A., 93 
F.2d 357, reversing, D.C., 18 P. 

Supp. 986. 

59b U.S.—Radio Corporation of 
America v. De For est Radio Co., 
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Dicta. Mere expressions of opinion, or illustra- 
tions respecting' matters not actually involved in 
the decision, have no binding" force.®® 

Persons concluded. AH parties and privies are 
bound by the decision on the former appealA^ 

Particular questions concluded. As a general 
rule, the doctrine of the law of the case has no ap- 
plication to questions of fact,®- but applies to all 
questions of law identical with those on the prior 
appeal, and on the same factsA^ Among the ques¬ 
tions which have been held to be concluded by the 
decision on the former appeal are such as relate 
to the grounds and right of action^ or of de¬ 
fense;®^ the validity and interpretation of written 
instruments or contracts;^^ the proper parties 
the sufficiency or effect of the verdict;®^ the va¬ 
lidity, sufficiency, or effect of the judgment;^^ neg- 


ligence or contributory negligence and the 
amount of recovery or extent of reliefA^ 

Where the court, on a prior appeal, has expressiy 
or impliedly decided that it had jurisdiction at that 
time, it will not reconsider that question on a sub- 
sequent appealJ^ Generally, the court will not pass 
on the jurisdiction of the lower court where that 
question was decided either expressiy or by impli- 
cation on a formal appeaU^ Where the question 
of jurisdiction was not raised by any of the par¬ 
ties or decided by the court, however, its consid- 
eration is not foreclosed by the decision on the 
former appeal.'^'^ 

Where the sufficiency or insufficiency of a plead- 
ing is determined on one appeal, the determination 
is conclusive when the same question is presented 
on a subsequent appeal.In passing on the suffi- 


C.C.A.Del., 47 F.2d e06, affirm- 
ing”, D.G., Lord v. Radio Corpora¬ 
tion of America, 35 P.2d 962, and 
certiorari denied Radio Corporation 
of America v. Deforest Radio Co., 
51 S.Ct. 493, 2S3 U.S. 847, 75 L.Ed. 
1456—Walbridge-Aldinger Co. v. 
Rudd, C.C.A.Okl., 26 P.2d 636— 
Pield V. Kansas City Refining Co., 

C. C.A.MO., 9 P.2d 313, certiorari 
denied 45 S.Ct. 489, 271 U.S. 676, 70 
L».Ed. 1146—Brown v. Lanyon Zinc 
Co., Kan., 179 F. 309, 102 C.C.A. 
497. 

GO. U.S.—Electrical Research Prod¬ 
ucts V. Gross, C.C.A.Alaska, 120 F. 
2d 301—U. S. Fidelity & Guaranty 
Co. V. Commercial Nat. Bank of 
Brady, C.C.A.Tex., 62 P.2d 718, cer¬ 
tiorari denied 53 S.Ct. 595, 289 U.S. 
734, 77 U.Ed. 1483. 

4 C.J. p 1104 note 41. 

61- U.S.—Morrison v, Kuhn, Ga, 80 
F. 740, 26 C.C.A. 130. 

62- U.S.—Carpenter v. Eurell, C.C. 
A.Tenn., 90 F.2d 57, certiorari de¬ 
nied Durell V- Carpenter, 58 S.Ct 
42. 302 U.S. 721, 82 L.Ed. 567. 

63- U.S.—American Surety Co. of 
New Tork v. Bankers' Savings & 
lioan Ass’n of Omaha, C.C.A.Neb., 
67 F.2d 803, certiorari denied 54 
S.Ct. 529, 291 U.S. 678, 78 UEd. 
1066. 

64:- U.S.—Citizens Nat. Bank of 
Waco, Tex. v- Fidelity & Ueposit 
Co. of Maryland. C.C.A.Tex., 117 F. 
2d 852, certiorari denied 61 S.Ct. 
947, 313 U-S. 570, 85 L.Ed. 1528 
—Page V. Regents of University 
System of Georgia, CfC.A.Ga., 93 
F.2d 887, affirming, D-C.» Regents 
of University System of Georgia 
V. Page, 18 F.Supp. 62, confon;aing 
to, C.CjV*, 81 F.2d 577, reversapg, 

D. C., 10 F.Supp. 901, certiorari 

granted Allen v. Regents of Uni¬ 
versity System of Georgia, 58 S.Ct. j 
331, reversed bh other groundb 58 | 


S.Ct. 980, 304 U.S. 439, 82 L.Ed. 
1448, rehearing denied 58 S.Ct. 
1053, 304 U.S, 590, 82 L.Ed. 1550— 
Speh V. Bullard, C.C.A.Fla.. 90 F. 
2d 227—Bodkin v. Edwards, C.C.A. 
Cal., 265 P. 621, affirming, D.C., Ed¬ 
wards v. Bodkin, 267 F. 1004, and 
affirmed 41 S.Ct. 268, 255 U.S. 221, 
65 L.Ed. 595—Caledonian Ins. Co. 
V. Levy, Cal., 233 F. 92, 147 C.C.A. 
162, certiorari denied Lewis v. 
Caledonian Ins. Co., 37 S.Ct. 19, 242 
U.S. 635. 61 L.Ed. 539. 

4 C.J. p 1107 note 61. 

ITature of action as one in eg.Tiity 
U.S—McCarthy v. Wynne, C.C.A,Okl., 
126 F.2d 620. 

65. U.S.—U. S. V. Bollman, C.C.A. 
lowa, 81 F.2d 1009. 

66. U.S.—Panama City v. Federal 
Reserve Bank of Atlanta, C.C.A. 
Fla., 97 F.2d 499—Bamett v. Kun- 
kel, C.C.A.OkI., 283 P. 24, certio¬ 
rari denied 43 S.Ct. 97, 260 U.S. 
738, 67 L.Ed. 489, appeal dismissed 
44 S.Ct. 254, 264 U.S. 16, 68 L.Ed. 
539—Chesapeake & O. Ry. Co. v. 
McKell, Ohio, 221 F. 934, 137 C.C.A. 
504. 

4 C.J. p 1107 note 63. 

67- U.S.—Brach v. Moen, C.C.A. 
lowa, 35 F.2d 475, certiorari denied 
50 S.Ct. 162, 280 U.S. 613, 74 L.Ed. 
655. 

68- U.S,—Gooch V. Buford, C.C.A. 
Tenn., 262 F. 894. 

S3w U.S.—Gooch V. Buford, supra. 

7*0. U.S.—Davis v. ' Crane, C.O.A. 
Mo., 12 ]^.2d 355—^Western Union 
'Telegraph Co. v. Czizek, C.Q. A- 
fdaho, ,286 P. 478, cerfiorari grant¬ 
ed 43 S.Ct. 700, 262 U.S. 739, 67, L. 
Ed. 1208, and reversed on other 
grounds 44 S.Ct 328, 264 U.S. 281, 
68 L.Ed. 682. , 

71- U.Si—l>avis V. Dexter & Car¬ 
pent en C.C.A:Md., 2 F.2d 59, af- 
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firmed 45 S.Ct. 514, 268 U.S. 679, 69 
KEd. 1153. 

72 . U.S.—City and County of Den- 
ver v. Denver Tramway Corpora¬ 
tion, C.C.A.Colo., 23 P.2d 287, cer¬ 
tiorari denied 49 S.Ct. 20, 278 U.S. 
616, 73 L.Ed. 539—Granite Brick 
Co. V. Titus, S.C., 226 F. 557, 141 
C.C.A. 313. 

73. U.S.—Speh v. Bullard, C.C.A 
Fla., 90 F.2d 227—Federal Reserve 
Bank of Kansas City, Mo., v. Oma¬ 
ha Nat. Bank of Omaha, Neb., C. 
C.A.Neb., 45 F.2d 511, certiorari de¬ 
nied Wyoming Nat. Bank of Casper, 
■Wyo., V. Omaha Nat. Bank of 
Omaha, 51 S.Ct 215, 282 U.S. 902, 
75 L.Ed. 794—City and County of 
Denver v. Denver Tramway Corpo¬ 
ration, C.C.A.C 0 I 0 ., 23 F.2d 287, cer¬ 
tiorari denied 49 S.Ct. 20, 278 U.S- 
616, 73 L.Ed. 539—Cable v. U. S- 
Life Ins. Co., 111., 111 F, 19, 49 C.C. 
A. 216, reversed on other grounds 
191 U.S. 288, 24 S.Ct 74, 48 L.Ed. 
188. 

74. U.S.—City of Stuart v. Green, 
C.C.A.Fla., 91 P.2d 603, 113 A.L.R. 
560, certiorari denied Green v. City 
of Stuart, 58 S.Ct 146, 302 U.S. 744, 
82 L.Ed. 575, rehearing denied 58 
S.Ct 280, 302 U.S. 779, 82 LEd. 
602, and motion denied, C.C.A., 94 
F.2d 942. 

Libearal practice 

Regardless of the effect of the 
previous decision, when the trial 
cou3rt*s jurisdiction as a federal court 
is questioned, liberality in practice 
shouid be indulged to the end ,that 
the question may be determined on 
subsequent appeal.—Gonnett v. City 
of Jerseyville, aC.A.Ill., 110 F.2d 
1015. 

75w U.S.—^Aaron v- Hopkins, C.C-A. 
Tex-, 63 F.2d 804—Walker v. Tray- 
lor Bngiheering & Mfg. Go-, C1C.A 
Ok3., 34 P.2d 748, ■ certibrari deiiied 
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ciency of a pleading the appellate court assumes 
the truth of the allegations and does not pass on the 
rnith of the matters alleged, so that the ruling is 
not conclusive as to the facts stated thereinJ® 

The decision of the court on appeal as to the ad- 
missibility of certain evidence in the case is conclu¬ 
sive on a subsequent appeal.'^'^ On a second appeal 
the court will not reexamine evidence, the weight 
and sufficiency of which, or substantially the same, 
were passed on on a former appeal, but will ad- 
here to its former rulingJ^ However, the decision 
on the prior appeal is not conclusive on the second 
appeal, where the evidence on the second trial was 
materially different,or where the questions pre- 
sented on the second appeal were not adjudicated 
in the prior decision.^o Similarly, a decision on 
appeal as to the sufficiency or insufficiency of the 
evidence to warrant submission to the jury is con¬ 
clusive on a second appeal, where substantially the 
same evidence was introduced at the second trial,^i_ 
but that rule is inapplicable where the evidence on 
the second trial was materially' differenf^^ 

§ 298. - Where Jury Waived 

a. In general 

b. Trial on agreed stat ement of facts 


a. In denm:^ 

On appeal to the Circuit court of appeais where 
there has been a waiver of a jury, the questions which 
are open for review are Hmited by the statute author- 
Izing a review of the rulings of the court in the prog- 
ress of the trial and, when the finding is speciai, of 
the sufficiency of the facts found to support the judg- 
ment. 

In an action at law where the parties waive a ju¬ 
ry, the power of the Circuit court of appeais to re¬ 
view or consider the facts on appeal is extremely 
limited,^^ and the questions which are open for re¬ 
view are determined by statute.^^ Although this 
statute has been superseded in so far as it provides 
for formal exceptions and a bili of exceptions by 
Federal Rules of Civil Procedure, rule 46, 28 U.S. 
C-A. following § 723c, which provides that for all 
purposes for which an exception has heretofore 
been necessary an objection will suffice, a federal 
statute, 28 U.S.C.A. § 875, provides that when an 
issue of fact in any civil cause is tried and deter¬ 
mined by the court without the intervention of a 
jury in accordance with 28 U.S.C.A. § 773 the rul¬ 
ings of the court in the progress of the trial of the 
cause, if excepted to at the time and duly presented 
by a bili of exceptions, may be reviewed on appeal, 
and when the finding is speciai the review may ex- 


50 S.Ct. 160, 280 U.S. 611, 74 L. 
Ed. 654. 

76. U.S.—Gleason v. Thaw, N.T., 234 
F. 570, 148 C.C.A. 336, certiorari 
denied 37 S.Ct. 481, 243 U.S. 656, 
61 KEd. 949. 

77. U.S.—Brent v. Chas. H. Lilly 
Co., D.C.Wash., 202 F. 335—Stand¬ 
ard Sewing Mach. Co. v. Leslie, 111., 
118 F. 557, 55 C.C.A. 323. 

78. U.S.—Carpenter v. Durell, C.C.A. 
Tenn., 90 F.2d 57, certiorari denied 
Durell V- Carpenter, 58 S.Ct. 42, 302 
U.S. 721, S2 L.Ed., 557—Standard 
Accident Ins. Co. v. Rossi, C.C.A. 
Arfc., 52 F.2d 547—Casals v. Fer- 
naandex, C.C.A.Puerto Rico, 40 F. 
2d 831, certiorari denied 5l S.Ct. 
36, 282 U.S. 863, 75 L.Ed. 763— 
Cogswell V. Drennen, C.C.A.Ala., 
271 F. 289, petition dismissed Til- 
ton V. Drdnnen, 42 S.Ct. 53, 257 
U.S. 651, 66 L.Ed. 417, rehearing 
granted 42 S.Ct. 168, 257 ‘U.S: 631, 
66 L.Ed. 406, certiorari denied 42 
S.Ct. 169, 257 U.S. 657, 66 L.Ed. 420, 
and appeal dismissed 43 S.Ct.' 358, 
361 U.S. 624, 67 L.Ed. 833, and 
reversed oii other groiinds 43 S.Ct. 
704, 262 U.S. 735, 67 L.Ed. 1206. 

4 CJ. p. .1110 note 80. 

79. U.S.—Illinois Power & Li]g:ht 
Corporation v. Hurley, C C.A.Mo., 
49 P.2d 681, certiorari denied 52 
S.Ct' 19, 284 U.S. 637, ’76 L.Ed. 541 
—Patton V. Texas &. P. E. Co., 
Tex., 95 P, 244 ; 37 C.C.A. 56, appeal 
dismissed 17 S.Ct. 997, 166 U.S. 717, 


41 L.Ed. 1196, and affirmed 21 S.Ct. 
275, 179 U.S. 658, 45 L.Ed. 361. 

80. U.S.—Board of Com’rs of Muddy 
Bottom Swamp Land List, No. 1, 
Tippah County, Miss. v. Equitable 
Surety Co., Miss., 246 P. 633, 158 
C.C.A. 589. 

81. U.S.—Chicago, St. P., M. & O. 
Ry. Co. V. Knlp, C.C,A.Minn., 102 
P.2d 352, certiorari denied 59 S.Ct. 
1032, 307 U.S. 636, 83 L.Ed. 1518 
—New York Life Ins. Co. v. Go- 
lightly, C.C.A. Ark., 94 P.2d 316, 
certiorari denied 58 S.Ct. 949, 304 
U.S. 566, 82 L.Bd. 1532—Equitable 
Life Assur. Soc. of U. S. v. Sieg, 
C.C.A.Ohio, 74 F.2d 606—Gratz v. 
McKee, C.C.A.M 0 ., 9 P.2d 593, cer¬ 
tiorari denied 46 S.Ct. 472, 270 U. 
S. 664, -70 L.Bd. 788--CromweU v. 
Simons, C,C.A.N.T., 280 P. 663, cer¬ 
tiorari denied 42 S.Ct. 463, 258 U. 
S. 5S0w 66 L.Ed. 800—rLinkous v. 
Virglnian Ry, Co., Va., 242 F. 916, 
155 C.CA- 504, certiorari denied 38 
S.Ct. 10, 245 U,S. 649, 62 L.Ed. 
S3Q—Woodruff v. Tazoo & M. V, R. 
Co., Miss,, 222 F. 29, 137 C.CA- 
567—Chesapeake & O. Ryw Co. v. 
McKell, Ohio, 221 F. 934, 137 C.CJL 

, 504. . Ii 

8ZJ ‘U.S.—^Rogers v. Chicago, R. I. 
&'P. Ry. Co., C.C.A.Neb.; ''3^9 E.2d 
601.’ ' " ■* « 

83. ^ U,S.—^Lumberm’en's Trust Co. v. 

I 'Pown of Ryegate, C.C.A.Mont.,' 61 
^ * ‘F.2d 14, reversing, D.C., 50 F:2d 219 


—Domenech v. Porto Rican Leaf 
Tobacco Co., C.C.A.Puerto Rico, 
50 P.2d 579, certiorari denied 52 
S.Ct. 33. 284 U.S. 654, 76 L.Ed. 
555—Combs v. Eubank, C.C.A.Ark., 
28 P.2d. 459—Respass v. Oden, C. 
C.A. Ohio, 294 F. 285. 

84^ U.S.—Hirning v. Live Stock Nat. 
Bank, C.C.A.Iowa, 1 P.2d 307. 

Zn absence of statute there was no 
question of fact subject to review 
by the Circuit court of appeais, and 
the only questions of law reviewablo 
were those which related to the rec- 
ord proper, such as. whether the 
pleadings were sufficient to support 
the iudgment.'—Campbell v. U. S.,. 
Colo., 32 S.Ct. 398, 224 U.S. 99, 56 L. 
Ed. 684—Bank of Waterproof v. Fi¬ 
deli ty & Deposit Co. of Maryland, 
C.C.A.La., 299 P- 478, denying rehear- 
ing 297 E. 217, certiorari denied Fi- 
delity & Deposit Co. of Maryland v. 
Bank of Waterproof, 45 S.Ct. 98, 266 

U. ?. 618, 69 L.Ed. 471. 

Improperly treatiug actlou as oue a-t 

law 

Where action for tpespass and for 
equijt^le relief was tried in equxty, 
Circuit court of appeais improperly 
.treated action as ne<5essarily trie<^ at 
law after jury waiver, and refused 
to consider errors assigned.—Twist 

V. Prairie Oil & Gas Co., Okl., 47 S.Ct. 
755, 274 U.S^ §84, 71,L.Ed. 1297. re- 
versing, C.C.A.,* 6 ■^F.2d ‘ 347, certio¬ 
rari granted 46, S.Ct. 355, 270 U.S. 
639, 70 L:Ed. 775, 
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tend to the determination of the sufiiciency o£ the properly presented, and to the question whether the 
facts found to support the judgment. Under this facts specially foiind support the judgment where 
statute if tliere was a proper statutory waiver of a there are no rulings on demurrers,^^ or where it is 
jury a review may be had of all questions inherent not claimed that any of the findings made by the 
in the primary record^^ and of all ruHngs on the court are wholly without evidential support, or that 
trial which were imported into that record by the the court failed to make a material finding indis- 
bili of exceptions, and which were properly chal- pensable to the determination of liability under 
lenged;^® and where the facts are found specially the issues;®^ and where no complaint is made on 
the court may and should determine whether under appeal of rulings during the progress of the trial 
the pleadings they are sufficient to support the judg- the review is limited to whether the facts found 
ment.S” Review on appeal is confined to the rui- support the judgment.^^ The sufficiency of the spe- 


ings of the court in the progress 

S5. U.S.—City of Cleveland v. Walsh 
Const. Co., C.C.A.Ohio, 279 F- 57, 
affirming’, D.C., Walsh Const. Co. v. 
City of Cleveland, 271 P. 701. 
Whether pleadiiig‘s support ^uag*- 
meut is reviewable.—U. S. v. Wyo- 
ming Central Ass’n, C.C.A.Wyo., 70 
F.2d 869, reversing-, D.C., 2 F.Supp. 
86 . 

Mattors apparent of record 

(1) A judgment which shows on 
its face that the only question de- 
cided was the construction of a cer- 
tain statute, on which the judgment 
was hased, is reviewable by the ap¬ 
pellate court without exceptions dur¬ 
ing the trial, a finding other than 
a general one, or a bili of excep¬ 
tions.—Maxwell v. Ricks, C.C.A. 
Wash., 294 F. 255, reversing, D.C., 
285 F. 656. 

(2) Material facts not specifically 
embraced in findings of fact may be 
called to appellate court’s attention 
so far as they appear in record.—U. 
S. V. Mcintosh, D.C.Va., 3 F.Supp. 
715, denying rehearing 2 F.Supp. 244, 
and appeal dismissed, C.C.A., Mcin¬ 
tosh V. U. S., 70 F.2d 507, certiorari 
denied 55 S.Ct. IGl, 293 U.S. 585, 79 
U.Ed. 682. 

Wliere case was tried on equitable 
4ef&XLSes alone, and heard by court 
without a jury pursuant to a stipu- 
lation, court should hear equitable 
branch of case on merits, even 
though it was not before it on ap¬ 
peal.—Roark v. Fordson Coal Co., 
C.C.A.Ky., 10 P.2d 70. 

86. U.S.—Builders & Manufacturers 
Mut. Casualty Co. v. Preferred Au¬ 
tomobile Ins. Co., C.C.A-Ohio, IIS 
F.2d 118, afilrming, D.C., Builders 
& Manufacturers Mut. Casualty Co. 
V. Hummon, 26 F.Supp. 929—Oyler 
V. Cleveland, C., C. & St. L. Ry. 
Co., C.C.A.Ohio, 16 F.2d 455— 
Quarles v. City of Appleton, C.C.A. 
Wis., 299 F. 508—Blumenfeld v. 
Mogi & Co-, C.C.A.Ga., 295 F. 123— 
City of Cleveland v. Walsh Const. 
Co., G.C.A.Ohio, 279 F. 57, affirm¬ 
ing, D.C., Walsh Const. Co. v. City 
of Cleveland, 271 F. 701. 

Rulittg'8 as to offer of testimony of 
witness 

U.S.—Palmer v, Aeolian Co., C.C.A. 


of the trial if | cial findings to 

lowa, 46 F.2d 746, certiorari denied 
51 S.Ct. 560, 283 U.S. 851, 75 L.Ed. 
1458. 

87. U.S.—Welch v. Hassett, C.C.A. 
Mass., 90 F.2d 833, reversing, D.C., 
15 F.Supp. 692, certiorari granted 
Hassett v. Welch, 58 S.Ct. 56, 302 

U. S. 674, 82 L.Ed. 521, affirmed 58 
S.Ct. 559, 303 U.S. 303, 82 L.Ed. 
858—U. S. V. Blumenthal, C.C.A. 
Okl., 77 P.2d 219—Valenti v. Pru¬ 
dential Ins. Co. of America, C.CA.. 
Mo., 71 F.2d 229, affirming, D.C., 1 
F.Supp. 993—Cronkleton v. Hali, 
C-C-A-Neb., 66 F.2d 384, certiorari 
denied Hali v. Cronkleton, 54 S.Ct. 
121. 290 U.S. 685, 78 L.Ed. 590— 
Perry v. Wiggins, C.C.A.Mo., 57 P. 
2d 622, certiorari denied 53 S.Ct. 
12, 287 U.S. 609, 77 L.Ed. 529—Bass 

V. Sugarland Industries, C.C.A-Tex., 
50 P.2d 65, reversing, D.C., Sugar¬ 
land Industries v. Bass, 36 F.2d 
375—White v. U. S., C.C.A.Okl., 48 
P.2d 178—U. S. V. Smith, C.C.A. 
Mass., 39 P.2d 851, affirming, D.C., 
32 P.2d 901—Henry H. Cross Co. v. 
Texhoma Oil & Refining Co., C.C.A. 
Okl., 32 F.2d 442—Abernathy v. 
State of Oklahoma ex rei. Goar, 
C.C.A.Okl., 31 F.2d 547, certiorari 
denied 50 S.Ct. 81, 280 U.S. 599, 
74 L.Ed, 645—People’s Bank of 
Keyser, W. Va., v. International 
Finance Corporation, C.CA..W.Va., 
30 F.2d 46, affirming, B.C., Interna¬ 
tional Finance Cori)oration v. Peo- 
ple's Bank of Keyser, 27 F.2d 523, 
and certiorari denied People’s Bank 
of Keyser, W. Va., v. International 
Finance Corporation, 49 S.Ct. 352, 
279 U.S. 858, 73 L.Ed. 999—New- 
lands V. Calaveras Mim & Mill Co., 
C.C.A.Cal., 28 F-2d 89—QuaJles v. 
City of Appleton, C.C.A.Wis., 299 
F. 508—Dexter & Carpenter v. Da- 
vis, C.C.A.Md., 281 P. 385—Turner 
V. Schaeffer, Ohio, 249 F. 654, 161 
C.C.A. 564—Soci^tfe Nouvelle d’Ar- 
mement v. Bamaby, Wash., 246 F. 
68, 158 C.C.A. 294. 

4 C.J. p 654 note 99. 

Additional facts not fonnd hy trial 
court cannot be considered.—^U. S. v. 
Pennsylvania & Lake Erie Dock Co., 
aC.A.Ohio, 272 F. 839. 

In determining sufficiency of facts 
found to support judgment* appellate j 
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sustain the judgment is reviewable 

court will decide for itself nature of 
so-called ultimate facts or conclu- 
sions of law in trial courfs findings, 
and may reject trial courfs conclu- 
sion that defendant waived certain 
defenses, unless such conclusion is 
necessary deduction from facts found 
by trial court. In action for dishon- 
or of draft drawn under letter of 
credit, trial courfs mixed finding of 
law and fact that issuing bank’s re- 
fusal to pay draft on sole ground 
that goods were below Standard 
waived all other defenses was held 
binding finding of ultimate facts, 
where other findings showed that de- 
fects in documents might have been 
remedied and that failure to men- 
tion them may have induced holder 
not to proceed against drawer.—Con¬ 
tinental Nat. Bank v. National City 
Bank of New York, C.G.A.CaI., 69 F. 
2d 312. 

9B. U.S.—Shapleigh v. Mier, C.UA 
Tex., 83 F.2d 673, certiorari grant¬ 
ed 57 S.Ct. 17, 299 U.S. 524, 81 L. 
Ed. 386, and affirmed 57 S.Ct. 261, 
299 U.S. 468. 8l L.Ed. 355, 113 A 
L.R. 253—Sloss-Sheffield Steel & 
Iron Co. V. Stover Mfg. & Engine 
Co.. C.C.A.I11., 37 F.2d 876. 

Zn absence of claim that a find¬ 
ing is wholly without evidential 
support, or that the court failed to 
make a material finding indispensable 
to the determination of liability un¬ 
der the issues, the Circuit court of 
appeals can go no further than to in¬ 
quire whether the facts found sup¬ 
port the judgment, and whether dur¬ 
ing the progress of the trial there 
was error prejudicial to the appel¬ 
lant to which it saved exceptions.— 
Scandinavian-American Bank of Far¬ 
go, N. D., V. U. S. Nat. Bank of Port- 
land, Or., C-C.A.N.D., 271 F. 805. 

90. U.S.—State Farm Mut. Automo¬ 
bile Ins. Co. V. Coughran, Cal., 58 S. 
Ct. 670, 303 U.S. 485, 82 L-Efd- 970, 
reversing, C.C.A., 92 P.2d 239, cer¬ 
tiorari granted 58 S.Ct. W, 302 U. 
S. 679, 82 L.Ed. 524—U. S. v. John 
II Estate, C.C.A.Hawaii, 91 P.2d 93, 
certiorari denied John II Estate v. 
U. S., ^8 S.Ct 264, 302 U.S. 746^ 82 
UEd, 577—U. S. V. Shingle, C.C.A 
Hawaii, 91 P.2d 85, certiorari do- 
nled ^pgle y. U, H S.OU 
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without an exception whether tHey were made be- 
fore or after judgment.^i statute relates only 

to those rulings of law which are made in the course 
of the trial, and has no application to the prelim- 
inary rulings of the district judge made in the ex- 
ercise o£ his general authority before the issues are 
submitted to him for hearing under the statutory 
stipulation. Such rulings on the pleadings and the 
sufficiency of the complaint are therefore subject 
to review as in any other case, independently of the 
statute.^^ The rulings of the court in the progress 
of the trial do not include the general findings of 
the court or the conclusions embodied therein.®^ 
Nothing is presented for review where the judg- 
ment was entered without opinion and without re- 
citing any findings, either general or special, or con- 
clusions of law, and where the record discloses no 
ruling outside the judgment.^^ Where a jury is 


waived and a special finding of fact is made by the 
trial judge, the Circuit court of appeals cannot ex¬ 
amine the evidence and supply a necessary finding 
of fact to support the judgment®® and cannot accept 
as true facts, relied on by a party, which the trial 
court did not find and was not requested to find.^® 
That special findings do not contain sufficient evi- 
dentiary facts to enable the circuit court of appeals 
to ascertain whether the trial court correctly found 
the evidentiary facts presents nothing for review.^^ 
Where a case was transferred to the equity side 
of the court under stipulation that the jury be 
waived, the circuit court of appeals considered the 
case on the record without regard to harmless tech- 
nical errors.^^ 

The circuit court of appeals may review conclu- 
clusions of law;^^ but under the statute as orig- 
inally enacted, in order to obtain a review of the 


302 U-S. 746, 82 L.Ed. 577—Ocean 
Accident & Guarantee Corporation 

V. Olson, C.C.A.N.D., 87 F.2d 465— 
Ocean Accident & Guarantee Corpo¬ 
ration V. J. L. Brandeis & Sons, C. 

C. A.Neb., 75 F.2d 605, certiorari 
denied 55 S.Ct. 923, 295 U.S. 764, 79 
L.Ed 1706—Dakota Corporation v. 
Slope County, N. D., C.C.A.N.D., 75 
F.2d 587, certiorari denied 56 S.Ct. 
106, 296 U.S. 593, 80 L.Eld. 420— 
Blythe v. Doheny, C.C.A.Cal., 73 F. 
2d 799—Routzahn v. Willard Stor- 
age Battery Co., C.C.A.Ohio, 65 F. 
2(i 89, certiorari granted 54 S.Ct. 
77, 290 U.S. 612, 78 U.Ed. 535, and 
reversed on other grounds 54 S.Ct. 
443, 291 U.S. 386, 78 L.Ed. 859— 
Van Meter v. U. S., C.C.A.N.Y., 47 
P.2d 192, modifying, D.C., 37 F.2d 
111—Crooks V. Kansas City Title 
& Trust Co., C.C.A.Mo., 46 F.2d 928, 
afBnning D.C., Kansas City Title 
& Trust Co. V. Crooks, 35 F,2d 351 
—^Palmer v. Aeolian Co., C.C.A. 
lowa,- 46 F.2d 746, certiorari de¬ 
nied 51 S.Ct. 560, 283 U.S. 851, 75 
L.Ed. 1458—Tatum v. Davis, C.C. 
A.Mo., 283 F. 948-*-Bank of Water- 
proof V. Fidelity & Deposit Co. of 
Maryland, C.C.A.La., 299 F. 478, 
denying rehearing 297 F. 217, cer¬ 
tiorari denied Fidelity Deposit 
Co. of Maryland v. Bank of Water- 
proof, 45 S.Ct. 98, 266 U.S. 618, 69 
LtEd. 471—McCampbell v. New 
York Uife Ins. Co., C.C.A.Tex., 288 
F. 465, certiorari denied 43 S.Ct. 
705, 262 U.S. 759, 67 L.Ed. 1219— 
Globe Indemnity Co. v. SulphorSa- 
tine Bath Co.. C.C.A.Neb., 299 F. 
^19, certiorari denied 45 S.Ct. 92, 
266 U.S. 606, 69 L.Ed. 464—Rpessler 
& Hasslacber Chemical Co. v. 
Standard Silk Dyeing Co., N.Y., 254 

W. 777, 166 C.C.A. 223, reversing, 

D. C., Standard Silk Dyeing Co. v; 
Eloessler & Hasslacher Chemical 

244 F. 250, and certiorari de¬ 


nied 40 S.Ct. 11, 250 U.S. 663, 63 L. 
Ed. 1196. 

9L U.S.—Continental Nat. Bank v. 
National City Bank of New 
York, C.C.A.Cal., 69 F.2d 312— 
Palmer v. Aeolian Co., C.C.A.lowa, 
46 P.2d 746, certiorari denied 51 
S.Ct. 560, 283 U.S. 851, 75 L.Ed. 
1458. 

aSL U.S.—^Arthur C. Harvey Co. v. 
Malley, Mass., 53 S.Ct. 426, 288 U. 
S. 415, 77 L.Ed. 866, affirming, C. 
C.A., 60 F,2d 97, affirming, D.C., 
52 P.2d 885, certiorari granted 53 
S.Ct. 314, 287 U.S. 596, 77 L.Ed. 
519, motion denied 61 P.2d 365, mo- 
tion denied 53 S.Ct. 656, 289 U.S. 
704, 77 L.Ed. 1461. 

93. U.S.—^National Surety Co. v. 
Cincinnati, N. O. & T. P. R. Co., 
Ohio, 145 P. 34, 76 C.C.A. 19. 

4 C.J. p 654 note 96. 

94. U.S.—Dorris Bros. v. U. S., C. 

C. A.Cal., 37*F.2d 346—Globe & Rut- 
gers Fire Ins. Co. v. Storer, C.C. 
A. Ohio, 23 F.2d 921. 

No findings or reqnests therefor 

La-w side of case was held not re- 
viewable for want of findings of 
fact or request therefor.—Roark v. 
Fordson Coal Co., C.C.A.Ky., 10 F.2d 
70. 

95. U.S.—Border Gas Co. v. Win- 
drow, C.C.A.Tex., 3 P.2d 974—^New 
York Life Ins. Co. v. Dunlevy, CaL, 
214 F. 1, 130 C.C.A. 473, affirming, 

D. C., Dunlevy v. New York Life 
Ins. Oo., 204 F. 670, and afflrraed 
36 S.CL 613, 241 US. 518, 60 IxEd. 

.1140. 

No issae of law raised on finding 

Where trial courf^s specikl finding 
in ' jury-waived case leaves any fact, 
whifch ife necessaiV to establish 
rights of parties, to be determined by 
court from conflicting evidence or 
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even from inferences to be drawn 
from admitted facts or undisputed 
testimony, unless inference is in- 
evitable conclusion from undisputed 
testimony or facts found, no issue of 
law is raised on such imperfect spe¬ 
cial finding.—Inland Irving Nat. Bank 
of Chihago v. American Flange & 
Mfg. Co., C.C.A.I11., 75 F.2d 533—U. 
S. V. Smith, C.C.A.Mass., 39 F.2d 851, 
affirming, D.C., 32 P.2d 901, ' 

96. U.S.—Pearl Assur. Co. v. Stacey 
Bros. Gas Const. Co., C.C.A.Ohio, 
114 F.2d 702. 

97. U.S.—Becker v. Evens & How- 
ard Sewer Pipe Co., C.C.A.M 0 ., 70 
F.2d 596. 

96. U.S.—^Abraham v. Wichita Pe¬ 
troleum Co., C.C,A.Tex., 50 F.2d 771. 

90. U.S.—La Grotta v. U. S., C.C.A. 
Neb., 77 F.2d 673, 103 A.L.R. 527, 
certiorari denied Quigley v. U. S., 
56 S.Ct 152, 296 U.S. 629, 80 L.Ed. 
447—Robinson v. Bowe, C.C.A.S.D., 
73 F.2d 238—^Alexander v. Conti¬ 
nental Petroleum Co., C.C,A.Okl., 
63 F.2d 927. 

Statute givlng finding effect of jury 
verdict 

(1) Under a statute which provid- 
ed that the findings of the trial court 
have th,e sfame effect as the verdict 
of a iury any question might be 
reviewed on appeal which might be 
reviewed if the trial were hy jury.— 
Bank of Waterproof v. Fidelity & De¬ 
posit Co. of Maryland, C.C.A.La., 299 
F. 478, denying rehearing 297 F. 
217, certiorari denied Fidelity & De¬ 
posit Co. of Maryland v. Bank of 
Waterproof, 45 S.Ct. 98, 266 US. 618, 
69 LuEd. 471. 

(2) Such statute did not prevent 
review of questions of law.—Order 
of United Commeroial Travelers of 
America v. Shane, C.C,A,S.D., 64 F.2d 
55. 
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conclusions of law, special findings raising lega! 
propositions were required to be obtained, or propo- 
sitions o£ law presented and rulings obtained there- 
on.^ However, by virtue of Federal Rules of Civil 
Procedure, rule 52 (a), 28 U.S.CA. foilowing § 
723c, which rule requires the trial court to find the 
facts specially, and state separately its conclusions 
of law, requests for findings are not necessary for 
purposes of review; and this rule supersedes the 
statutes in so far as they provide for a different 
method of appellate review. 

As shown supra § 297 g (3), under Federal Rules 
of Civil Procedure, rule 52 (a), 28 U,S.C.A. follow- 
ing § 723c, it seems that findings of fact may be 


set aside if clearly erroneous. Cases decided prior 
to the effective date of the rules held that, since the 
statute limits the review to the inquiry whether the 
special findings support the judgment and whether 
there were erroneous rulings in the course of the 
trial, the testimony could not be regarded for any 
purpose other than as it is involved in such rul- 
ings.2 A finding could be reviewed only in so far as 
it was unsupported by evidence, or based on errone¬ 
ous legal theories,^ but the question whether there 
was substantial evidence to support the finding and 
judgment was considered a question of law which 
could be reviewed if presented to the court during 
the progress of the trial and a ruling secured or 
obtained to which there was an exception,^ and, 


1- TJ.S.—^Arthur C. Harvey Go, v. 
Malley, Mass., 53 S.Ct. 426, 288 
U.S. 415, 77 L-Ed. 866, affirming, C. 
C.A., 60 F.2d 97, affirming, D.C., 
52 P.2d SS5, certiorari granted 53 
S.Ct. 314, 287 U.S. 596, 77 L.Ed. 
519, motion denied 61 P.2d 365, mo- 
tion denied 53 S.Ct. 656, 289 U.S. 
704, 77 KEd. 1461—Pippin v. U. 
S., C.C.A.Tenn., 109 F.2d 960—Xev- 
ins V. U. S., C.C.A.Ind., 95 F.2d 
553—Roach v. Minshall, C.C.A.Ohio, 
85 F.2d 614—Provident Life & Ac¬ 
cident Ins. Co. of Chattanooga, 
Tenn. v. Crady, C.C.A.Ohio, 82 P. 
2d 900, certiorari denied 56 S.Ct. 
949, 298 U.S. 681, 80 L,Ed. 1401— 
Baker Ice Mach. Co. v. Hebert, C. 
C.A.Neb., 76 F.2d 73—Roberts v. 
National Sav. Life Ins. Co., C.C.A. 
Ark., 75 F.2d 530—Chesapeake & O. 
Ry. Co. V. Indiana Pibre Products 
Co., C.C.A.Ind., 75 F.2d 193, affirm- 
ing, D.C., 5 F.Supp. 389—^Alexander 
, Plckering & Co. v. Chinese Ameri¬ 
can Cold Storage Ass'n, C.C.A. 
China, 71 P.2d 895, certiorari de¬ 
nied 55 S.Ct. 122, 293 U.S. 606, 79 
L.E<t 697—Fred W. Mears Heel 
Co. V. Walley, C.C.A.Me., 71 F.2d 
876, afflrming. D.C., Walley v. Fred 
W. Mears Heel Co., 4 F.Supp. 277, 
certiorari denied Fred W. Mears 
Heel Co. v. Walley, 55 S.CL 122, 293 

U. S. 605, 79 L.Ed. 696—English v. 
Hetherington & Berner, C.C.A.Hl., 
71 F.2d ei3—Anderson v. U. S., C. 
C.A.MO., 65 P.2d 870—^Hawthome 

V. Bahkers’ Life Co., C-C.A-Mo., 
63 F.2d 971, affirming; D.C.^ 52 

309—Kentz v. Mosher, C.CLA-Wyo., 
62 F.2d 827—^Wilmington Steam- 
boat Co. V. Sturgess, C.C.A.N.J., 55 
F.2(i 831, affirming, D.C., 52 F.2d 
210—Central Surety & Ins. Co. ' v. 
Davidson, C.C.A.N-.M., 46 F.2d 774 
—Brown Sheet Iron & Steel Co. v. 
Wnieusts, C.C.A.Minn., 45 F.2d S9'0> 
afflrming, D.C., 34 F.2d 969—May v, 
Manbury, C-C.A.Tenn., 39 F.2d 438, 
certiorari denied 51 S.Ct. 32, 282 
U.a 857, 75 L.Ed. 758—U.-S. v. New 
York, (X & St. Xu R. ^0., i C.C.A. 
Ohio, 32 F.2d 887—Akre v. Liberty 


State Bank of Minneapolis, C.C.A. 
S.D., 24 F-2d 816—Mission Marble 
Works V. Robinson Tile & Marble 
Co„ C.C.A.Wash., 20 P.2d 14—Elk- 
hart Carriage & Motor Car Co. v- 
Partin, C.C.A.Tenn., 9 F.2d 393— 
Geiger v. Tramp, C.C.A.Iowa, 291 
F. 353—^Northrup Nat. Bank v. Ti- 
tle Guaranty & Surety Co., C.C.A. 
Kan., 271 F. 952—McClay v. Flem¬ 
ing, C.C.A.K:an., 271 P. 472. 

4 CJ. p 657 note 37 [d]. 

MCotion Ixeld snfELoient 

In law action to enforce national 
bank’s stockhold€r’s liability, plain- 
tifTs motion, at close of ali evidence, 
for declaration of law and judgment 
in plaintifTs favor was held suffi¬ 
cient to present questions raised on 
appeal as to plaintiffls right to re- 
cover, although plaintiff did not re- 
quest special findings of fact. Trial 
court need not make special findings 
of fact as basis for appeal, and gen- 
eral finding is equivalent to ver- 
dict of jury.—Jack v. Forrest, C.C.A. 
Utah, 71 F.2d 264, certiorari granted 
Forrest v. Jack, 65 S.Ct 95, 293 U.S; 
542, 79 L.Ed. 647, reversed on other 
grounds 55 S.Ct. 370, 294 U.S. 158, 
79 L-Ed. 829, 96 A.t,.R. 1457, rehear- 
ing denied 55 S.Ct 543, 294 U.S. 733 , 
79 LuEd. 1262. 

2 . U.S,—Thompson-Starrett Co. v. 
La Belle Iron Works, C.C.A.N.T., 
17 F.2d 536, certiorari denied 47 S. 
Ct 763, 274 U.S. 748, 7;! L.Ed. 1330. 

3. U.S.—Globe Indemni ty Co. v, 
Southern Pac. Co., CLC.A.N.T., 30 
P.2d 580, certiorari denied 49 S; 
Ct 418, 279 U.S. 860, 73 LiEd. 1000. 

4. U.S.—^U. S. V. Blumenthal, dC.A. 
Ofcl., 77 F.2d 219—Motter Vw WaU 
lace, C.C-A.Kan., 72 P.2d 678—P. 
Carrera & Hermano v. Pont Ga- 
mundi & Col, C.C.A.rPuerto Rica, 70 
F .24 999—^Associated Mfrs. Corpo¬ 
ration of America v. De Jong, C.C. 
A.Iowa, 64 F.2d 64—^Hawthome v. 
Bankers' Life Co., C.C.A.M 0 -, 63 

, F.2d 971, afflrming, D.G., 62 F.2d 
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309—U. S. V. Great Northern Ry. 
Co., CC.A.Minn., 57 P.2d 385, cer¬ 
tiorari granted 52 S.Ct. 648, 286 tl. 

S. 540, 76 L.Ed. 1278, and affirmed 
53 S.Ct 28, 287 U.S. 144, 77 L.Ed. 
223—U. S. V. Perry, C.C.AArk., 
55 P.2d 819—Quality Realty Co. v. 
Wabash Ry. Co., C.C.A.M 0 ., 50 P. 
2d 1051—^Wessel v. U. S., C.C.A. 
Neb., 49 P.2d 137—Blair v. U. S., 
C.C.A.Ark., 47 F.2d 109—Crooks v. 
Kansas City Titie & Trust Co., C.C. 
A.Mo., 46 P.2d 928, affirming, D.C., 
Kansas City Titie & Tinist Co. v. 
Crooks, 35 P.2d 351—^U. S. v. Phil¬ 
lips, C.C.A.M 0 ., 44 P.2d 689—Zurich 
General Accident & Liability Ins. 
Co. V. Mid-Continent Petroleum 
Corporation, C.aA.Okl., 43 P.2d 355 
—U. S. V. Edwards, C.C.A.Neb., 23 
F.2d 477—Sartoris v. Utah Const 
Co., C.C.A.Cal., 21 F.2d 1—^Thomp- 
son-Starrett Co. v. La Belle Iron 
Works, C.C.A.N.Y., 17 P.2d 536, cer¬ 
tiorari denied 47 S.Ct 763, 274 U. 
S. 748, 71 L.Bd. 1330—Wabash Ry. 
Co. V. South Daviess County Drain- 
age Dist, C.C.A.Mo., 12 P.2d 909, 
certiorari denied 47 S.Ct 455, 273 

U. S. 751, 71 L.Ed. 873, error dis- 
missed 47 S.Ct 658, 274 U.S. 764, 
71 L.Bdi 1328—Nashville, C. & St 
L. Ry. V. Tennessee-Oklahoma 
Grairi Cb., C.C.A.Tenn., 4 P.2d 756— 
Keystone Steel & Wire Co. v. Ko- 
konio Steel & Wire Co., C.C.A.Ind., 
1 F.2d 790—Comi>ania Transconti- 
nental de Petroleo, S. A. v. Meisican 
Gulf Oil Co., C.C.A.N.Y., 292 F. 
846, affirming, D.C., Mexican Gulf 
Oil Co. v. Compania Transcontinen- 
tal De Petroleo, 281 P. 148—^Tumer 

V. SbhaefCer, Ohio, 249 P. 664, 161 

C.C.A.. 564 —Garwood v. Scheiber, 
Oal., 246 F. 74, 158 GUA. 300, cer¬ 
tiorari' denied 38 S.Ct 427, 247 U. 
S. 506, 62 L.E<1 1240—Wm.; Ed- 
*tvards Co. v. La Dow, Ohioi, 230 F. 
3T8, 144 C.CtA. 520, modifying; D. 
C., tn re Miiier, 221 F. 471—Illinois 
Sxirety Co. v. U. N.Y., 229 F. 
538, C.CtA. OOlT-^Ulinois S^ire- 
ty Co. V. U. S.. 229 527. 

U3 OrOrA. : 
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according to the decisions, not otherwise,^ Ei- 
ther party could by motion present the question of 
his right to a judgment as a matter of law on the 
whole evidence, and an adverse ruling on such mo¬ 
tion could be reviewed and the entire evidence pre- 
sented by a bili of exceptions considered by the Cir¬ 
cuit court of appeals for that purpose.^ Where the 
primary facts are either stipulated or established by 


imcontradicted evidence, and the court, solely from 
these primary facts, finds an ultimate fact on which 
the judgment rests, such finding is in the nature af a 
conclusion of law, and as such is reviewable on ap- 
peal to determine whether the primary facts sup- 
port itJ Where the judgment of the trial court 
was on the merits, the question whether or not there 
was sufficient evidence to require the submission of 


prer©q.Tiisites to review 

Question of law whether finding* is 
sustained by substantial evidence is 
reviewable only when request for 
flndings of fact and declarations of 
law, or motion for judgment, is made, 
ienied, and excepted to, or other like 
action taken to preeent question to 
trial court and «^cure its ruling 
thereon during trial.—Pippin v. TT. S., 
aCA.Tenn., 109 P.2($ 960—Hobbs- 

Western Co. v. Employers’ Liability 
Assur. Corporation, Limited, of Lon- 
don, England, C.C.A.Ark., 102 P.2d 
32_Wall V. U. S., C.G.A.Kan., 97 
F.2d 672, certiorari denied 59 S.Ct. 
104, 305 U.S. 632, 83 L.Ed. 405— 
Nevins v. U. S., C.C.A.Ind., 95 F.2d 
553—Funk v. .®tna Life Ins. Co. of 
Hartford, Conn., C.C.A.Cal., 95 P.2d 
38, affirming D.C., 20 F.Supp. 90— 
Shira v. New York Life Ins. Co., C. 
CA.OkL, 90 F.2d 953, affirming, D.C., 
16 F.Supp. 259—Becher-Barrett-Lock- 
erby Co. v. Northern Pac. Ry. Co., 
aC.AMinn., 89 F.2d 752—Alliance 
Life Ins. Co. v. Saliba, C.C.A.Ark., 
87 F.2d 937—Becher v. Sidner, C.C.A. 
Neb., 87 P.2d 899—Armstrong v. 
Metropolitan Life Ins. Co., C.C.A. 
Neb., 85 P.2d 185—Pierce v. Wyatt, 
C.C.AIowa, 83 F.2d 892—Woods Bros. 
Realty Co. v. Mutual Ben. Life Ins. 
Co., aC.A.Neb., 81 F.2d 461—Martin 
V. Drexel Ice Cream Co., C.C.A.Ill., 
80 F.2d 768—Baker Ice Mach. Co. v. 
Hebert aC.A.Neb., 76 P.2d 73—Chi- 
cago, R. L & P. Ry. Co. v. Maryland 
Casualty Co., C.C.A.Mo., 75 F.2d 596— 
Dakota Corporation v. Slope Coun- 
ty, N. D., C.C.A.N.D., 75 P.2d 587,1 
certiorari denied 56 S.Ct. 106, 296 U. 
S. 593, 80 L.Ed. 420—People’s Loan 
& Investment Co. v. Universal Cred¬ 
it Co., C.aA.Ark., 75 F.2d 545—Ches- 
apeake & O. Ry. Co. v. Indiana Fi- 
bre Products Co., C.C.A.Ind., 75 F. 
2d 193, aflarpaing, D.C., 6 F.Supp. 339 
—Pooahontas Coal & Coke Co., v. 
Cook, C,C.A.W.Va., 74 F.2d 878—Salt 
Bayou Drainage Dist. v. Futrall, C. 
CAArk., 72 F.2d 940—Fide,lity & 
I>eposit Co. of Maryland v. U. S. ex 
1^1. Woods, C.C.A.Wash., 72 F.2d 828, , 
^ffitming, D.C., U. S. ex rei. Woods! 
V. May er, 4 F.Supp. 653—School Dist. i 
of Lepanto of Poinsett County, Ark., 
V. First Betroit Co., C.C.A.Ark., 72 i 
F.2d, 654—rLyle v. Phillips Petroleum 
CO;, aaA.Ark., 72 P.2d ,347-^Mandel 
Bros. V. Henry A. 0’Neil. Inc., C.C. 

e» m2d 452—Huss6y-Hobbs 
'Ke Co. V. Louisville & N. R. Coi, C.C. 

S6C.J.S.-29 


A-Mo., 69 F.2d 92—Cronkleton v. 
Hali, C.C.A.Neb., 66 F.2d 384, certio¬ 
rari denied Hali v. Cronkleton, 54 S. 
Ct. 121, 290 U.S. 685, 78 L.Ed. 590 
—Unger v. U. S., C.C.A.Okl., 65 F. 
2d 946—U- S. V. Douglas, Buchanan 
& Crow, C.C.A.Iowa, 61 P.2d 821— 
Clauson v. U. S., C.C.A.S.D., 60 F.2d 
694—^American Surety Co. of New 
York V. Cotton Belt Levee Dist. No. 
1 of Phillips County, Ark., C.C.A.Ark., 
58 F.2d 234—^Wourdack v. Becker, C.C. 
A.Mo., 55 F.2d 840, certiorari denied 
52 S.CL 501, 286 U.S. 548, 76 L.Ed. 
1285—Buechle v. Montgomery, C.C.A. 
Mo., 45 F.2d 987—White Co. v. Wells, 
C.C.A.Ohio, 42 P.2d 460—Federal In- 
termediate Credit Bank of Omaha v. 
L'Herisson, C.C.A.S.D., 33 P-2d 841 
—Simpson-Pell Oil Co. v. Pierce Pe¬ 
troleum Corporation, C.C.A.Okl., 32 F. 
2d 576—Jenkins v. Boyd, C.C.A.Cal., 
6 P.2d 844—^Navajo County v. Mes- 
mer, C.C.A.Ari 2 ., 4 F.2d 821. 

Matters wMch niay be reviewed 

(1) In the absence of requests for 
flndings of facts or conclusions of 
law, the review was limited to ques- 
tions arising on the pleadings.— 
Inter-Southern Life Ins. Co. v. Kla- 
ber, C.C.A.MO., 50 P.2d 154—Palmer 
V. Aeolian Co., C.C.A.Iowa, 46 F.2d 
746, certiorari denied 51 S.Ct. 560, 
283 U.S. 851, 75 L.Ed. 1458—Akre v. 
Liberty State Bank of Minneapolis, 
C.C.A.S.D., 24 F.2d 816. 

(2) Where appellant in law case 
tried by court made no request for 
special flndings of fact or conclu¬ 
sions of Jaw, and did not challenge 
sufficiency or lack of evidence by 
demurrer, only question open to re¬ 
view was whether judgment was 
sustained by pleadings, flndings, and 
conclusions.—Gerlach,v. Chicago, R. 
I. & P. Ry. Co., C-aA-Iowa, 65 F.2d 
S62. 

(3) But where qnestions of fact 
were undisputed and court was fully 
apprised of litiganfs position and 
that counsel vigorously opposed ad- i 
verse ruling, court was authorized i 
to review evidence, notwithstanding 
neither findings nor requests for flnd¬ 
ings were made.—Muentzer v. Los 
Angeles Trust & Savings Bank, CXC. 
A.Ind., 3 F.2d 222, 224, overruling 
■Raymer v. Netherwood, Wis., 257 F. 
284, 168 C.C.A. 368. 

<4> Request for fladlng» of fact 
setting oiut fully propesed flndings 
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claimed to have been proved and con¬ 
clusions of law logically following 
therefrom, when read together suffi- 
ciently raise question.—People’s Loan 
& Investment Co. v. Universal Credit 
Co., C.G.A.Ark., 75 F-2d 545. 

Question held not presented by 
mere assertion that jud&ment was 
erroneous as contrary to facts or 
as not supiwrted by competent evi¬ 
dence, or that court erred in enter- 
ing flndings.—^Anderson v. U. S., C- 
C.A.M0., 65 F.2d 870. 

Case snbmitted on stipnlation and 
testimony 

Where an action at law was sub- 
mitted to the district judge on a stip- 
ulation as to certain facts and the 
testimony of one witness, and a gen- 
eral judgment was entered without 
special flndings of fact, the Circuit 
court of appeals was limited to an 
inquiry as to whether there was any 
evidence in the record that would 
support the jud&ment and an ex- 
amination of such errors of law as 
were properly presented or apparent 
on the record.—St. Louis Southwest- 
em Ry. Co. v. S. H. Bolinger & Co., 
C.C.A.La., 17 F.2d 924. 

5. U.S.—Home Bldg. & Sav. Ass'n 
V. New Amsterdam Casualty Co., 
C.C.A.Ark., 45 F.2d 989—Brown 
Sheet Iron & Steel Co. v. Will- 
cuts, C.C.A.Minn., 45 F.2d 390, af¬ 
firming, D.C., 34 P.2d 969—Combs 
V. Eubank, C.C.A.Ark., 28 P.2d 459 
—^Hirning v. Live Stock Nat. Bank, 
C.C.A.Iowa, 1 F.2d 307. 

a U.S.—Motter v. Wallace, C.C.A. 
Kan., 72 F.2d 678—McPherson v. 
Cernent Gun Co., C.C.A.Okl., 59 F- 
2d 889—White v. U. S., C.C.A.Okl., 
48 F.2d 178—Ozark Pipe Line Cor¬ 
poration V. Decker, C.CIA.M 0 ., 32 
F.2d 66^—Griffin V. Thompson, C.C. 
A.Tex., 10 F.2d 127—Bank of Wa- 
terprbof v. Fidelity & Deposit Co. 
of. Maryland, C.C.A.La., 299 F. ■ 
478, denying rehearing 297 F. 217, 
certiorari denied Fidelity & De¬ 
posit Co. of Maryland v. Bank of 
Waterproof, 45 S.Ct. 98, 266 U.S. 
618, 69 L.Ed. 471—World's Colum- 
bian Bxposition v. Republic of 
Franoe, HL, 96 F. 687, 38 C.C.A. 483. 

4 C.J. p 654 note 94. 

7. U.Si—Order of United Commer¬ 
cia! Travelers of America v. Shane, 
C.C.AJS.D., 64:F.2d 55. 
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the case to a jtiry, had there been a jury, is not re- 
viewable.^ 

By the express terms of Federal Rules of Civil 
Procedure, rule 52 (a), 28 U.S.C.A. following § 
723c, which supersedes statutes providing a differ¬ 
ent method of finding facts, in ali actions tried on 
the facts without a jury the court is required to find 
the facts specially. Under the statute, 28 U.S.C.A. 
§ 875, set out above, if the finding is general, the 
only matters reviewable are the sufficiency of the 
complaint and the rulings made during the progress 
of the trial properly presented by exceptions and, 
where there are no exceptions to rulings of the 
court in the progress of the trial, only rulings on 
the pleadings and their sufficiency are open to re- 
view.^^ Where the assignments of error present 
no point based on the pleadings and the bilis of ex¬ 


ceptions disclose no special findings of fact or prop 
ositions of law duly presented, there is nothing tc 
review, and the judgment will be affirmed.ii The 
Circuit court of appeals cannot inquire into the facts 
or conclusions of law if the finding is generaP^ qi 
if there is not a special finding of facts,^^ and, al- 
though it seems that the rule has been modifiec 
somewhat by the provisions of Federal Rules of 
Civil Procedure, rule 46, 28 U.S.C.A, following § 
723c, under which formal exceptions and a bili oi 
exceptions are no longer required, it was formerly 
held in such case that the general finding of tk 
trial court was conclusi ve on ali matters of fact and 
prevented any inquiry into the conclusions of law 
embodied therein except in so far as the rulings 
were excepted to and duly preserved by bili of ex- 
ception.14 The foregoing principies apply notwith- 


8 . U.S.—Toung V. U. S., C.C.A.Cal, 
111 F.2d 823. 

9. U.S.—Peather River Lumber Co. 
V. U. S.. C.C.A.Cal., 30 F.2d 642, af- 
fiririing, D.C., U. S, v. Feather Riv¬ 
er Liuraber Co., 23 F.2d 936. 

4 C.J. p 654 note 95. 

Questions of law 

Where a jury was waived, and the 
court made no special findings, only 
questions of law were presented on 
writ of error.—Operators' Piano Co. 
V. First Wisconsin Trust Co., C.C.A. 
111., 2S3 F. 904. 

Befusing- new trial 

In nonjury case, resulting in gen¬ 
eral finding without special findings 
of fact, refusing motion for new 
trial presented nothing for review. 
—^Wynne v. Fries, C.CA.Ohio, 50 F.2d 
761. 

KX U.S.—Real Estate-Land Title & 
Trust Co. V. Town of Fairfax, C.C. 
A.Okl., 84 F.2d 675, afflrming, D.C., 
11 F.Supp. 459, 

11 . U.S.—Nevins v. U. S., C.C.A.Ind,, 
95 F.2d 553. 

12 . U.S.—^Arthur C. Harvey Co. v. 
Malley, 53 S.Ct. 426, 288 U.S. 415, 
77 U.Ed. 866 , affirming, C.C.A., 60 
P.2d 97. affirming, P.C., 52 P. 2 d 
885, certiorari granted 53 S.Ct. 314, 
287 U.S. 596, 77 L.Ed. 519, motion 
denied 61 F.2d 365, motion denied 
53 S.Ct. 656, 289 U.S. 704, 77 L.Ed. 
1461—Law V. U. S;, Mont, 45 S. 
Ct. 175. 266 U.S- 494, 69 L.Ed. 401, 
reversing, C.C.A., U. S^ v. Law, 299 
P. 61, reversing, D.C., Law v. U. 
S., 290 F. 972—Alexander Pickering 
& Co. V. Chinese American Cold 
Storage Ass"n, C.C.A.China, 71 F. 
2 d 895, certiorari denied 55 S.Ct 

. 122, 293 U.S. 606, 79 L.Ed. 697— 

English V. Hetherington & Bemer, 
C.C.A.I11., 71 F.2d 613—U. S. v. 
Federal Conamerce Trust Co., C.C.A. 
Ma; 64 F.2d 679—Banque de France 
v. Chase Nat. Bank of City bf New 


York, C.C.A,N.T., 60 P.2d 703— 
American Surety Co. of New York 
V. Savannah Creosoting Co., C.C.A. 
Ga., 35 F.2d 272—Federal Surety 
Co. V. Standard Oil Co., C.C.A.S. 
D., 32 F.2d 119—Callan v. U. S. 
Spruce Production Corporation, C. 
C.A.Or., 28 P.2d 770—Newlands v. 
Calaveras Min. & Mill Co., C.C.A. 
Cal., 28 P.2d 89—Harris v. Newsom, 
C.C.A.C 0 I 0 ., 23 P. 2 d 652—Lahman 
V. Burnes Nat. Bank of St. Joseph, 
Mo., aaA.Neb., 20 P.2d 897—Stone 
V- Bank of Whitecastle, C.C.A.La., 
18 F.2d 97—U. S. v. Gordin, C.C. 
A.Ohio, 9 P.2d 394—Blumenfeld v. 
Mogi & Co., C.C.A.Ga, 295 F. 123 
—Beam v. Hamilton, C.C.A.Ky., 
289 F. 9—^Warren v. Broraley, C. 
C.A.Cal., 288 F. 563—Firestone Tire 
& Rubber Co. v. McCutcheon, C.C.A. 
Colo., 284 P. 220—U. S. v. Columbia 
& N. R. R. Co., C.C.A.Or., 274 F. 
625—City of Goldfield, Colo., v. 
Roger, Colo., 249 F. 39, 161 C.C.A. 
99—Good Pine Lumber Co. v. Duke, 
La., 240 P. 695, 153 C.C.A. 493— 
West V. Houston Oil Co. of Texas, 
Tex., 136 P. 343, 69 C.C.A. 169. 
£ffect of constitutional pro Vision 
The statutory provision that the 
finding of the court shall have the 
same effect as the verdict of a jury 
brings such findings within the con¬ 
stitutional rule that “no fact tried by 
a jury shall be otherwise reexamined 
in any court of the United States, 
than according to the rules of the 
common law," and thus outs ofl! the 
right to review such findings on the 
facts. 

U.S.—Martinton v. Pairbanks, 111 ., 5 
S.Ct. 331, 112 U.S. 670, 28 L.Ed. 
862. 

25 C.J. p 972 note 49. 

13. U.S.—U. S. V. Shingle, C.C.A. 

Hawaii, 91 P.2d 85, certioraxi .de¬ 
nied Shingle v. U. S., 58 S.Ct. 264, 
302 U.S. 746, 82.,L.Ed. 577—Alex¬ 
ander Pickering & Co. v. Chinese 
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American Cold Storage Ass’n, C.C. 
A.China, 71 F.2d 895, certiorari de¬ 
nied 55 S.Ct. 122, 293 U.S. 606, 79 
L.Ed. 697—Arthur C. Harvey Co. 
V. Malley, C.C.A.Mass., 60 F.2d 97, 
affirming, D.C., 52 F.2d 885, motion 
denied, C.C.A., 61 P.2d 365, certio¬ 
rari granted 53 S.Ct. 314, 287 U. 
S. 596, 77 L.Ed. 519, affirmed 53 
S.Ct. 426, 288 U.S. 415, 77 L.Ed. 
866 , motion denied 53 S.Ct 656, 
289 U.S. 704, 77 L.Ed. 1461— 

Wynne v. Fries, C.C.A.Ohio, 50 F. 
2 d 781—Cushny v. Crowe, C.CA. 
Mo., 36 F.2d 37—Federal Life Ius. 
Co. v. Rascoe, C.C.A.Tenrb, 12 F. 
2d 693, certiorari denied 47 S.Ct. 
112, 273 U.S. 722, 71 L.Ed. 859— 
Swanson v. Continental Casualty 
Co., C.C.A.CaL, 12 P.2d 410. 

What constitutes special finding for 
purpose of review see infra § 299. 

14. U.S.—Arthur C. Harvey Co. v. 
Malley, Mass., 53 S.Ct 426, 288 
U.S. 415, 77 L.Ed. 866 , affirming, 
C.C.A., 60 F.2d 97, affirming, D. 

C. , 52 P.2d 885, certiorari granted 

53 S.Ct 314, 287 U.S. 596, 77 L.Ed. 
519, motion denied 61 P.2d 365, mo¬ 
tion denied 53 S-Ct. 656, 289 U.S. 
704, 77 L.Ed. 1461—Baldwin v. 

Higgins, C.C.A.N.Y., 100 F.2d 405 
—Nevins v., U. S., C.C.A.Ind., 95 
F.2d 553—Ocean Accident & Guar- 
antee Corporation v. Olson, C.C.A 
N.D.. 87 F.2d 465^ity of Wood- 
ward V. Caldwell, C.C.A.OkL, 86 F. 
2d 567—Mittry Bros. Const. Co. v. 
U. S., for Use of Belmont, C.C.A 
Idaho», 75 F.2d 79, affirming in part, 

D. C., U. S. for Use and Benefit of 
Belmont v. Mittry Bros. Const Co., 
4 F.Supp. 216—^Alexander Pieker- 
ihg & Co. V. Chinese American CoM 
Storage Ass"n, C.C.A.China, 71 F 
2d 895, certiorari denied 55 S.Ct 
122, 29b3 U.S. 606, 79 L.Ed. 697— 

* Gerlach v. Chicago, R. L &, P. Ry* 
Co„ C.C,AIowa, 65 P. 832—Aiken 
Mills V. Bos 0 Mfg. Co., C.CAJ^^T*» 
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standing defendant’s applicatiori for special findings 
of fact, which application is denied.^5 

RtUings or exceptions ‘"in the progress of the 
iriaV' By the terms of the statute the reviewirig 
court will not consider an alleged error in the rul- 
ings of the court unless the request was made there- 
for and its refusal excepted to “in the progress of 
the trial.”^® A trial is stili in progress within the 
meaning of the statute until the case is submitted to 
the trial judge for final determination and a rul- 
ing or an exception is “in the progress of the trial” 
within the statute when made before announcement 
of the opinion or entry of the judgment of the 
cotirt^^ but is too late if made after judgment/^ 
even though the trial judge after judgment granted 
leave to make the request.^0 Rulings made and ex- 
ceptions thereto taken after submission of the case 


and after annouticement by the court of its opin¬ 
ion and intended judgment, but before rendition of 
the final judgment are generally held not made “in 
the progress of the trial.”^! However, the progress 
of the trial is not ended by such a,n announcement 
where the parties evidently understood that the 
cause was stili in progress of trial,^- particularly 
where there is a rule of court that the rendition of 
the decision or opinion should be deemed and en- 
tered as merely a preliminary order for judgment, 
the statute and rule being intended to insure order- 
ly and timely presentation to the judge of matters 
deemed important in advance of any definite ac- 
tion by him with respect to them and subject to 
-construction accordingly and a like rule applies* 
where the trial court agreed to hold final disposi- 
tion of the case open after announcing its decision 


65 F.2d 344—^Brown v. Harvey Coal 
Corporation, C.C.A.Ky., 61 P.2(i 624, 
affirming’, D.C., 49 P.2d 434—Mc- 
Pherson v. Cernent Gun Co., C.C.A. 
Okl., 59 P.2d 889—^Wilming^ton 
Steamboat Co. v. Sturgess, C.C.A. 
N.J., 55 F.2d 831, affirming, D.C., 
52 F.2d 210—U. S. v. Pacific Market 
Co., C.C.A.Wyo., 51 F.2d 350, af¬ 
firming, D.C., 51 F.2d 348—Hendrie 
V. Turpen, C.C.A.Wyo., 50 F.2d 1049 
—^Wynne v. Fries, C.C.A.Ohio, 50 
F.2d 761—White v. U. S., C.C.A. 
Okl., 48 F.2d 178—U. S. v. Smith, 

C. C.A.Mass., 39 F.2d 851, affirming, 

D. C., 32 F.2d 901—May v. Mar- 
bury, C.C.A.Tenn., 39 P.2d 438, cer¬ 
tiorari denied 51 S.Ct. 32, 282 XJ. 

S. 857, 75 L.Ed. 758—Pordson Coal 
Co. V. Wilson, C.C.A.Ky., 39 P.2d 
55—Milton v. H. C. Stone Lumber 
Co., C.C.A.I11., 36 F.2d 589, affirm¬ 
ing, D.C., 36 P.2d 583—Meyers v. 
Allen, C.C.A.Neb., 34 P.2d 883— 
Newlands v. Calaveras Min. & Mill. 
Co., C.C.A.Cal., 28 P.2d 89—North¬ 
ern Pac. Ry. Co. v. Standard Coal 
Co., C.C.A.Utah, 23 F.2d 656— 
Southern Pac. Co. v. Kalbaugh, C. 
C.ACal., 18 F.2d 837, certiorari de- 
nied 48 S.Ct. 38, 275 U.S. 543, 72 
L.Ed. 416—Beatty Brokerage Co. v. 
Gulf, C. & S. F. Ry. Co., C.C.A. 
La., 17 F.2d 480, affirming, D.C., 
Guif, C. & S. F. Ry. Co. V. Beatty 
Brokerage Co., 13 F.2d 950^—Fuller 
Process Co. v. Texas Co., C.C.A. 
Mo., 16 F.2d 108—Jonesboro-Nettle- 
ton Road Improvement Dist. v. 
Klyo©, C.C.A.Ark., 15 P.2d 918-- 
Morris v. Texas Working Barrel 
Mfg. Co., C.O.A-Tex., 13 F.2d 977— 
U. S. Fidelity & Guaranty Co. v. 
Gamer, C.C.A.Ill., 13 F.2d 125— 
.®tna Life Ins. Co. v. Bundscho, C. 
C.AI1L, 12 F-2d 522, certiorari de¬ 
nied 47 S.Ct. 108, 273 U.S. 716, 71 , 
LdSd. 855—Raiotte-Winters v. 
Whitney Co., C.C.A.Or., 2 F.2d 801 : 
—Oakland Water Frbnt Co. v.- Le ' 
Roy, C.CjLCal., 282 F. 385—^Dayton 


Bronze Bearing Co. v. Gilligan, C. 
C.A.Ohio, 281 P. 709—Dendy v. 
Southern Pine Lumber Co., C.C.A. 
Tex., 269 P. 13—^Northern Idaho & 
Montana Power Co. v. A. L. Jordan 
Lumber Co., C.C,A.Mont, 262 F. 
765—Ktndred v. Black, Mo., 257 
F. 302, 168 C.C.A. 386—Soci6t§ Nou- 
velle d’Armement v. Barnaby, C.C. 
A.Wash., 246 F- 68, 158 C.C.A. 294. 
Brror held properly presented 
In law action tried without jury, ,| 
where trial court admitted certain 
evidence offered by defendant, re- 
serving ruling on plaintiffis objection 
thereto, and in subsequent written 
opinion ruled in effect that evidence 
was inadmissible and had not been 
considered in making of general find- 
ing, and defendant promptly filed 
new trial motion presenting alleged 
erroneous ruling of law respecting 
admissibility of evidence and mo¬ 
tion was overruled, to which ruling 
defendant properly saved exception, 
error in such ruling was held prop¬ 
erly presented by defendant, although 
neither party requested special find¬ 
ings of, fact.-T-English v. Hethering- 
ton & Berner, C.C.A.Ill., 71 F.2d 613. 

15. U.S.—Berwind-White Coal Min. 
Co. V. Martin, Pa., 124 P. 313, 314, 
60 C.C.A. 27, certiorari denied 24 
S.Ct. 841, 191 U.S. 569, 48 L.Ed. 306. 

4 C.J. p 654 note 98. 

16. U.S.—Continental Nat. Bank v. 
National City Bank of New York, 
C.C.A.Cal., 69 F.2d 312. 

17. U.S.—U. S. V. Smith, C.C.A.Mass., 
39 F.2d 351, affirming, D.C., 32 F. 
2d 901. 

18- U.S.^Continental Nat. Bank v. 
National City Bank of New York, 
C.C.A.Cal., 69 F.2d 312. 

Befusal of proposltlou k^d royiew> 
able as .ruling in pi^gpess pf 
U.S-—Smith V. New, Yprk Life Ins. 
Co. of New York, CXJ.A-Ia., 31 F. 
2d 281—Smith v. Mutpal Life Ins. 

4*^1 


Co. of New York, C.C.A.La., 31 F. 
2d 280, certiorari denied Smith v. 
Mutual Life Ins. Co., 49 S.Ct. 482, 
279 U.S- 868, 73 L.Ed. 1005, rehear-, 
ing denied 50 S.Ct. '79. 

19. U.S.—Continental Nat. Bank v- 
National City Bank of New iTork, 
C.C.A.Cal., 69 F.2d 312—U. S. v. 
Smith, C.C.A.Mass., 39 P.2d 851, af¬ 
firming, D.C., 32 P.2d 901. 

20- U.S.—Continental Nat. Bank v. 
National City Bank of New York, 
C.C.A.Cal.. 69 P.2d 312. 

21. U.S.—Blythe v. Doheny, C.C.A. 
Cal., 73 F.2d 799—Mandel Bros. v. 
Henry A. 0'Neil, Inc., C.C.A.S.D,, 
69 F.2d 452—Continental Nat. Bank 
V. National City Bank of New 
York, C.G.A.Cal., 69 F.2d 312—Ar- 
thur C. Harvey Co. v, Malley, C.C. 
A.Mass., 60 F.2d 97, affirming, D.C., 

52 F.2d 885, motion denied, C.C.A., 
61 F.2d 365, certiorari granted 53 
S.Ct. 314, 287 U.S. 596, 77 L.Ed. 

519, affirmed 53 S.Ct. 426, 288 U. 
S. 415, 77 L.Ed. 866, motion denied 

53 S.Ct. 656, 289 U.S. 704, 77 L. 
Ed. 1461—Merriam v. Huselton, C. 
C.A.Mo., 45 F.2d 983—Ewert v. 
Thompson, C.C.A.OkL, 281 P, 449 
—U. S- V- Atchison, T. & S. P. Ry. 
Co., C.C.A.N.M., 270 P. 1. 

22. U.S.—^Anglo California Nat. Bank 
of San FranCisco v. Lazard, C.C. 
A.CaL, 106 F.2d 693, certiorari de¬ 
nied 60 S.Ct. 379, 308 U.S. 624, 84 
L.Ed. 521. 

23- U.S.—Century Indemnity Co. v. 
Nelson, Cal., 58 S.Ct. 531, 303 U.S. 
213,^ 82 L.Ed. 755, reversing, C.C. 
A., 90 F.2d 644, certiorari granted 
58 S.Ct. 55, 302 U.S. 674, 82 L.Ed. 

520, mandate confdrmed to, C.C.A., 
96 F.2d 679, rehearing denied 98 
F.2d 903. 

24. U.S.—Uentury ^demnity Co. v. 
Nelson, supra. 
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so as to permit a party to take additional steps.25 
An exception that special findings are not support- 
ed by any evidence, taken before final action by the 
trial court, is an exception to rulings made “in the 
progress of the trial.”2$ j.jg]ht granted by the 

statute to a review of the rulings made during the 
progress of the trial is not lost because of the fact 
that a general finding or special findings sufficient 
apparently to support the judgment are thereafter 
made by the court.^'^ 

Waiver nof conforming to statute. It is provid- 
ed by Federal Rules of Civil Procedure, rule 38 (d), 


28 U.S.C.A. following § 723c, that the failure of a 
party to serve and file a written demand for a jury 
trial constitutes a waiver of such trial. As affects 
review, it was formerly required by statute that 
the waiver be by written stipulation or by oral 
agreement of which record was made.^S Where a 
jury was not duly waived in accordance with the 
requirement of the statute, and evidence was in- 
troduced and submitted to the court, there was no 
matter of fact which the circuit court of appeais 
could review^^ and no question of law could be re- 
viewed except those arising on the process, plead- 
ings, or judgment.^O None of the questions decid¬ 


as. U.S.— -Columbian Nat. Life Ins. 
Co. V. Griffith, C.C.A.M 0 ., 73 P.2d 
244—Mandel Bros. v. Henry A. 
0’Neil, Inc., C.C.A.S.D,, 69 F.2d 452. 

26. U.S.—^Thompson-Starrett Co. v. 
La Belle Iron Works, C.aA.N,Y., 
17 F.2d 536, certiorari denied 47 S. 
Ct 763, 274 U.S. 74g. 71 LEd. 1330. 

27. U.S.—^Maryland Casualty Co. v. 
Jones, Cal., 49 S.Ct. 4S4, 279 U.S. 
792, 73 UEd. 960, reversingr, C.C.A., 
27 F.2d 521. 

28. Be^nlrezaeiLtg tuider vaxious 
statmies 

(1) By act of May 29, 1930, 46 U.S. 
St. at L. p 486, written waiver was 
unnecessary and the recitat ion in the 
judgrment that a jury was waived 
was sufficient.—Baker Ice Mach. Co. 
V. Hebert, C.C.A.N€b., 76 F.2d 73— 
Jack V. Porrest. C.C.A.Utah. 71 F.2d 
264, certiorari granted Porrest v. 
Jack, 55 S.Ct. 95, 293 U.S. 542, 79 L. 
Ed. 647, reversed on other grounds 
55 S.Ct. 370, 294 U.S. 158, 79 LEd, 
829, 96 A.LR. 1457, rehearing denied 
55 S.Ct 543, 294 U.S. 733, 79 LEd. 
1262. 

(2) Prior to that time, in an action 
at law, the full review authorized by 
the statute was permissible only 
when it affirmatively appeared by 
the record that the waiver of the 
right to jury trial was in writing.— 
City of Cleveland v. Walsh Const. 
Co., C.C.A.Ohio, 279 P. 57, affirming, 
D.C., Walsh Const Co. v. City of 
Cleveland, 271 P. 701—35 C.J. p 203 
note 22 [a] ( 2 ). 

(3) A case was tried by the court 
without a jury under written stipu¬ 
lation waiving the lury within the 
statute where the cause was on 
written stipulation referred to a ref- 
eree to hear and report and the judge 
on the Corning in of the report adopt- 
ed, the findings of the referee as his 
OiWn hfter an examination of the 
evidence.—^Thompson-Starrett Co. v. 
La Belle Iron Works, C.C.A.N.T., 17 
P.2d 536, certiorari denied 47 S-Ct. 
763, 274 U.S. 748, 71 LEd. 1330. 

(4) But this rule did not apply 
where the consent to the reference 
was not by written ■ stipulation.— 


Thompson-Starrett Co. v. La Belle 
Iron Works, supra. 

(5) Where the right to jury trial 
was waived in writing and the case 
submitted to a referee, the rulings 
or legal conclusions of the referee 
could not be directly review^d on 
writ of error to the judgment; but 
if the trial judge proceeded under 
an applicable state, or stipulated 
practice, his rulings reviewing those 
of the referee became subject to re¬ 
view; and where the referee's find¬ 
ings were final, as under the com- 
mon-law practice, or if the judge 
by adoption or otherwise made his 
own findings, the findings were part 
of the primary record opening for 
review the question whether they 
supported the judgment. Where the 
written stipulation could be con- 
strued as providing for complete 
arbitration before the referee, the 
referee's findings, whether construed 
as final or not, after their con- 
firmation by the court could be 
reviewed to the extent of determining 
whether they support the judgment- 
—City of Cleveland v. Walsh Const. 
Co., supra. 

( 6 ) A statement in the trial courfs 
opinion that the jury was waived 
was not a sufficient complianee with 
the statute,—Municipal Excavator 
Co. V. Siedhoff, C.C.AKaii., 15 F.2d 
10 . 

(7) Where action was legal and 
not equitable and defendant, after 
joining in request for equity trial, 
proceeded without objection and aft¬ 
er decree requested trial court to 
treat agreement for equity trial a& 
one waiving trial by jury, appellate 
court would treat trial as trial at 
law without jury.—Atlantic Tank & 
Barrel Corporation v. McClendon, C. 
C.A.Ky., 81 F,2d 797. 

Mode of waiver of jury trial gen- 
erally see the C.J.S: title Juries 
§ 90, also 35 G:J. p 201 note 5-p 
204 note 24. 

29, tl.S.—Paul Mercury 
nity Co; ot BL Fatii'y. Long; C.C. 
■A.N.J., 85 Fi(2d> 848—Cleveland, Ci> 

, C.' & St. L Ry. € 6 . V. Blair, C.CLA 

‘ IH., 59 P. 2 d 478, affirming. B.C., 

4S2> 


Blair v. Cleveland, C., C. & st L 
Ry. Co., 45 P.2d 792—Davis v. Knox 
County, C.C.A.Neb., 31 P.2d 757— 
Weil V. Neary, C.C.A.N.Y., 22 P. 
2d 893, certiorari granted 48 S.Ct 
338, 276 U.S. 613, 72 LEd. 732, and 
reversed on other grounds 49 S.Ct 

144, 278 U.S. 160, 73 L.Ed. 243_ 

Harrison Engineering & Construc- 
tion Corporation v. Vincennes 
Bridge Co.. C.C.A.Ind.. 22 P.2d 802 
—Virginia Iron, CoaI & Coke Co. 
V. Woodside Cotton Mills Co., C.C. 
AS.C., 6 P,2d 442—Hadfield-Pen- 
fleld Steel Co. v. Eastem Produc- 
tion Co., C.C.A.Ohio, 281 P. 382— 
Ford v. Grimmett, C.C.A.La. 278 
p. 140. 

Becord held to Show statutory waiver 
U.S.—^T. H. Flood & Co. v. Bates, C. 
C.A.I11., 283 P. 364. 

20, U.S.—^Desha County, Ark., v. 
Crocker First Nat. Bank, C.C.A 
Ark., 72 F.2d 359—Fred W. Mears 
Heel Co. v. Walley, C.C.A.Me., 71 
P.2d 876, affirming, D.C,, Walley v. 
Fred W. Mears Heel Co., 4 F.Supp. 
277, certiorari denied Fred W. 
Mears Heel Co. v. Walley, 55 S.Ct. 
122, 293 U.S. 605, 79 LEd. 696— 
Perry v. Wiggins, C.C.AM 0 ., 57 
F.2d 622, certiorari demed 53 S.Ct 
12, certiorari denied 53 S.Ct. i2, 287 
. U.S. 609, 77 L.Ed. 529—U. S. v. 
Yamoto, CLC.A.Hawaii, 50 F.2d 599 
—^White V. U. S., C.C.A.OkL, 48 F- 
- 2d 178—^Kennedy v. U. S„ C.C.A. 

. CaL, 44 P.2d 57—Pierce Arrow 
Sales Corporation v. U. S., C.C.A 
Mass., 32 F.2d 849—Talent v. U. S., 
C.aA.Mass., 32 F.2d 630—North 
River Ins. Co. of New York v. 
Guaranty State Bank? of Paryroll, 
C.G.ATex.,. 30 P.2d 881—Noone v. 

—Sinner, C.C.AKan., 24 F.2d 96f— 
Grayer Corporation.' v. Herci^^s 
Gasolipe Co., aC.A.Cal., 16 F-2d 
459—Knnihiro v. Lyons Brop. Co., 
C.C.AOaL, 12 P.2d 894, certiorari 
denied 47 S.Ct 112, 273 LS. 723, 

71 LEd. 359 —Kunihiro v. M. ,0. 
Cogens Co.; C.C.ACal., 12 F.2d 
. 894, certiorari denied 47 S.Ct 112, 

I rS73 LS. 723 , 71 LEd. 859—Virginia 
1 Irpn, Coal .& Coke Co. v. Woodside 
Cotton Mills Co,, aC,A-S^C., ^ F. 
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ed at the trial couid be reviewed in such case.^i 
Hence the court would not review the testimony^^ 
or alleged error in admitting* or excluding testi- 
mony,^^ or the denial of a motion for a directed 
verdict.2^ An appeal would not be dismissed on the 
ground that a written waiver of jury was not filed 
before trial of the case where after the trial such 
a waiver was signed with a stipulation that it should 
be filed and effective as of the date of the trial.^^ 

b. Trial on Agreed Statement of Facts 

Where a case is submrtted on an agreed statement 


of the ultimate facts, the question whether the facts 
are sufficient to support the judgment is open to review. 

If the parties stipulate as to the ultimate facts, it 
in effect amounts to a special finding of facts by the 
court or a jury,^® and the question whether the 
facts are sufficient to support the judgment is open 
to review^*^ although neither a finding nor declara- 
tion of law is requested.^^ An agreed statement 
of fact or special findings, the sufficiency of which 
to support the judgment presents a reviewable ques¬ 
tion of law, must, however, be of the ultimate, as 
distinguished from the evidentiary, facts and 


2d 442—Emerzian v. S. J. Korn- 
blum & William Kornblum, C.C.A. 
Cal., 3 F.2d 995—Bouldin v. Alto 
Mines Co., C.C.A.Ariz., 299 F. 301 
—U. S. V. National City Bank of 
New York, C.C.A.N.Y., 281 F. 754, 
affirming, D.C., National City Bank 
of New York v. U. S.. 275 F. 855, 
and error dismissed 44 S.Ct. 32, 
263 U.S. 726, 68 L-Ed. 627—St. 

Lrouis Southwestern Ry. Co. v. 
Commissioners of Road Improve- 
ment Bist. No, 2 of Lafayette 
County, Ark., C.C.A.Ark., 26S F. 
524, certiorari granted Commission¬ 
ers of Road Improvement Dist. No. 
2 V. St. Louis Southwestern R. Co., 
41 S.Ct 15. 254 U.S. 626, 65 L.Ed. 
445, and afflrmed 42 S.Ct, 250, 267 
U.S. 547, 66 L.Ed. 364—Bowers v. 
Henry Steers, Inc., N.Y., 241 F. 
377, 154 C.C.A. 257. 

Where actlon is trled wlthottt 
jury and witliotLt statntory waiver, 
or special findings, or hili of excep- 
tloii, appellate court can consider 
(aily questions arising on process, 
pleadings, or judgment.—Twist v. 
Prairie Oil & Gas Co., Okl., 47 S.Ct 
755, 274 U.S. 684, 71 L.Ed. 1297, re- 
yersing, C.C.A-, 6 F.2d 347, certiorari 
granted 46 S.Ct. 356, 270 U.S. 639, 70 
LEd. 775. 

Brimary record 

If the statute is not complied with 
ia waiving jury trial, there can be no 
review of any question not arising 
oa primary record.—Hartford Acci¬ 
dent & Indemnity Co. v. Board of 
Edocation of District of Beaver Pond, 
m iCercer County, W.Va., C.C.A.W. 
Va., 15 F.2d 317—City of Cleveland 

T. Walsh Const. Co., C.C.A-Ohio, 279 
E. 57, affirmihg, D.C., Walsh Const. 
Co. V. City of Cleveland, 271 F. 701. 
Statuie held applicahle^ tp district 
OffOTtS , 

ir,S.—St. Louis Southwestern R Co. 
V. Road Impr. Bist. I^p. 2 of Lafay¬ 
ette County, aC.A.Ajk., 265 .F. 524. 
25 (U. p 971 note 42 [b]. r 

U.S.—F. Carrera & Hermano v. 
Font, Gamundi & Co., C.C.j4LFu!erto 
Moo, 70 P.2d 999^Jaines-Biokinson 
Fmn Mortgag’e Co. v. Seimev, 'C.C. 
AIll., 12 F.2d 772. affirrhihg, B.C., 
Seimer v. Jam^ Dickinson Farm 


Mortgage Co., 299 F. 651, and cer¬ 
tiorari denied James-Bickinson 
Farm Mortgage Co. v. Seimer, 47 
S.Ct. 95. 273 U.S. 700, 71 L.Ed. 847 
—Crouch V, U. S.. C.C.A.Va., 8 F. 
2d 435—U. S. V. McGovern, C.C.A. 
Mont., 299 F. 302, affirming, D.C., 
McGovern v. U. S., 294 F. 108, and 
error dismissed 45 S.Ct. 515, 268 
U.S. 708, 69 L.Ed. 1169, and 45 
S.Ct 351, 267 U.S. 608, 69 L.Ed. 
1169—Cross State Land Co. v. Pru- 
ett, C.C.A.Tex., 278 P. 143—Illinois 
Surety Co. v. U. S., N.T., 229 P. 
533, 143 C.C.A. 601—Illinois Surety 
Co. V. U. S., N.Y., 229 F. 527,, 143 
C.C.A. 595. 

Trial hefore referee 
Where the waiver of a jury trial is 
not in writing, cases tried before 
referee cannot be reviewed and bili 
of exceptions and recitals of evidence 
are ineffective; but the findings of 
the referee or judge have the same 
character and effect as in the case 
of written waiver.—City of Cleveland 

V. Walsh Const Co., C.C.A.Ohio, 279 
P. 57, affirming, B.C., Walsh Const. 
Co. V. City of Cleveland, 271 P. 701. 

32. U.S.—^National Surety Co. v. U. 
S., C.C.A-Wa,sh., 17 F.2d 372—Mu- 
nicipal Excavator Co. v. Siedhoff, 
C.aA.Kan., 15 F.2d 10—Ford v. U. 
S., Okl., 260 F. 657. 171 C.C.A. 421. 

33. U.S.—^Harris v. Newsom, C.C.A. 
Colo., 23 P.2d 653—Hartford Ac¬ 
cident & Indemnity Co. v. Board 
of Eduoation pf Bist of Beaver 
Pond. in Mercer County, W. Va., C. 
C. A W.Va., 15 F.2d 317—U. S. v. 
C. G. Blake Co., C.C,A.Ohio, 279 
F. 71, affirming, B.C., C. G. Blake 
Co. v. U. S., 275 P. 861. 

•34. U.S.—Hartford Accident & In- 
demnity Co. v. Board of Education 
of BiStrict of Beaver Pond, in Mer¬ 
cer County, W. Va., C.C.A.W.V£L, 15 
F.M 317. 

35. U.S.—Central Surety & Ins. Co. 
y. Bavidson, C.C.A-I^-^» 46 , F.3d 
774.' 

36. U.S.—U. S. V. Smith, C.CA. 
Mass., 39 F.2d 851, affirming/ B.Cl, 
32 F.za 901—^Hlpple v. Bates €Joun- 
ty, Mo., 323 P. i22, 138 C.C.A. 436, 
certiP^rari denied Bates Cpunty v. 


Hipple, 36 S.Ct 723, 241 U.S. 672, 
60 L.Ed. 1231—New Yprk Life Ins. 
Co. V. Bunlevy, Cal., 214 P. 1, 130 
C.CLA. 473, affirming, B.C,, Bunlevy 
V. New York Life Ins. Co., 204 P. 
670, and affirmed 36 S.Ct 613, 241 
U.S. 518, 60 L.Ed. 1140. 

4 C.J. p 656 note 26. 

37. U.S.—Chicago, R, I. & P. Ry. 
Co. V. Maryland Casualty Co., C.C. 
A.Mo., 75 F.2d 596—Valenti v. Pru¬ 
dential Ins. Co. of America, C.C.A. 
Mo., 71 F.2d 229, affirming, B.C., 
1 F.Supp. 993—Perry v. Wiggins, 
C.C.A.MO., 67 P.2d 622, certiorari 
denied 53 S.Ct 12, 287 U.S. 609, 
77 L-Ed. 529—White v. U. S., C.a 
A,Okl., 48 F-2d 178—U. S. v. Smith, 

C. C.AMass., 39 P.2d 851, affirming, 

D. C., 32 P.2d 901—^Wastun v. Lin¬ 
coln Nat. Life Ins. Co. of Ft 
Wayne, Ind., C.C.A.S.B., 12 F.2d 
422—Hipple v. Bates County, Mo., 
223 F. 22, 138 C.C.A. 436, certiorari 
denied Bates County v. Hipple, 36 
S.Ct 723, 241 U.S. 672, 60 L.Ed. 
1231. 

Findings eqnivalent to agreed s^tote- 
ment of facts 

Where counsel for a4>pellant or 
plaintifif in error in the appellate 
court admit that the findings of 
fact made by the trial court are sus- 
tained by the evidence, such findings 
will be treated as in effect an agreed 
statement of facts.—Philadelphia 
Casualty Co. v. Fechheimer, Ohio, 220 
F. 401, 136 C.G.A. 25, Ann.Cas.l917B 
64. 

^ U.S.—^Kirkman v. Parmers’ Sav. 

Bank of Boyden, lowa, C.C.A.Iowa, 

• 28 F.2d 857 —^Hipple v. Bates Coun¬ 

ty, Mo., 223 F. 22, 138 C.C.A. 436, 
certiorari denied Bates County v. 
Hipple, 36 S.Ct 723, 241 U.S. 672, 
60 L.Ed. 1231. 

3&. U.S.—Chicago, R. L & P. Ry. 
Cch V. Maryland Casualty Co.y C. 
C.A.Ma., 75 F.2d 596—White y. U. 
S„ C.a'A.Okl., 48 F.2d 178. , 

' “Ultimato facte^* indode ali facts 
necessary in order tlmt determinAtion. 
of- rights of parties shall ‘ beoome 
question of kiw,'^U. S. v. Smith, C.C. 
A.Ma^s., 39 F.2d 851, affirming, D. 
e., 32 F.2d 301. ■ • 
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where the agreed statement was of the evidentiary, 
and not the ultimate, facts, the sufficiency of the 
statement to support the judgment cannot be re- 
viewed.^® 

§ 299. - General and Special Findings 

The opinion of the triai Judge is generafly not a 
special finding for purposes of review, although spe¬ 
cial findings may be embodied in the opinion; but re- 
fusals of findings may constitute special findings. The 
exercise of the lower court^s discretion with respect 
to the making or refusal of findings is not reviewable. 

Whether the. finding of the court was general or 
special in an action in which there has been a waiv- 
er of a jury is a circumstance which, as shown su¬ 
pra § 298, may affect the scope of the review on 
appeal to the Circuit court of appeals. The opin¬ 
ion of the triai judge dealing generally with issues 
of law and fact and giving the reasons for his 


conclusions is not a special finding of fact for the 
purposes of review,although special findings may 
be made part of the opinion^^ qj- set forth at the 
end of the opinion.-^^ Refusals of findings requesb 
ed on undisputed evidence constitute special findings 
within the rule authorizing the appellate court to 
determine the sufficiency of facts specially found to 
support the judgment.'^^ It is immaterial, on ap¬ 
peal, wffiether the finding of the ultimate fact is in 
the ^ffindings of fact” or in the so-called ‘'conclu¬ 
sions of law;”^5 and the concluding statement in 
special'-findings that plaintiff was entitled to dam- 
ages in a specified amount does not constitute a 
general finding that will nullify the special find- 
ings.^® The making of special findings being dis- 
cretionary with the triai court, its action in making 
such findings,^in refusing to make requested find¬ 
ings,or its action in refusing to amend findings 


Evidentiary facts 

Stipulation of facts and specific 
findings was held to disclose eviden¬ 
tiary, rather than ultimate, facts, 
precluding review, in absence of ex- 
ceptions.—Perry v. Wiggins, C.C.A. 
Mo., 57 F.2d 622, certiorari denied 53 
S.Ct. 12, 287 U.S. 609, 77 L.Ed. 529. 

40- U.S.—^Armstrong v. Metropolitan 
Life Ins. Co., C.C.A.Neb., 85 F.2d 
185—Chieago, R. 1. & P. Ry. Co. 
V. Maryland Casualty Co., C.C.A. 
Mo., 75 F.2d 596. 

41. U.S.—^Arthur C. Harvey Co. v. 
Malley, Mass., 53 S.Ct 426, 288 

U. S. 415, 77 UEd. 866 , affirming, 
C.C.A., 60 P-2d 97, affirming, D.C., 
52 F.2d 885, certiorari granted 53 
S.Ct 314, 287 U.S. 596, 77 L.Ed. 
519, motion denied 61 F.2d 365, mo- 
tion denied 53 S.Ct. 656, 289 U.S. 
704, 77 L.Ed. 1461—Hili v. Ohio 
Casualty Ins. Co., C.C.A.Tenn., 104 
F.2d 695—U. S. v. Shingle, C.C.A. 
Hawaii, 91 P.2d 85, certiorari de¬ 
nied Shingle v. U. S., 58 S.Ct 264, 

302 U.S. 746, 82 L.Ed. 577—Welch 

V. Hassett, C.C.A.Mass., 90 F.2d 
833, reversing, D.C., 15 F.Supp. 692, 
certiorari granted Hassett v. 
Welch, 58 S.Ct 56, 302 U.S. 674, 82 
L.Ed. 52X, affirmed 58 S.Ct 559, 

303 U.S. 303, 82 L.Ed. 858—Real 
Estate-Land Title & Trust Co. v. 
Town of Fairfax, C.C.A.Okl., 84 F. 
2d 675, affirming, D.C., 11 F.Supp. 
459—Martin v. Drexel Ice Cream 
Co., C.C.A.I11., 80 F.2d 768—Alex¬ 
ander Pickering & Co. v. Chinese 
American Cold Storage Ass’n, C.C. 
A.€hina, 71 F.2d 895, certiorari de- 

•nied 55 S.Ct 122, 293 U.S. 606, 79 
LtEd. 697—Rasmusson v. Eddy’s 
Steam Bakery, C.G.A-Mont, 57 F. 
2<i,27, revers^ng, D.C„ Eddy’s Steam 
BakeryiV. Rasmussen, 47 F.2d 247, 
and certiorari denied 53 S.Ct 7, 
287 U.S. 601. 77 LJBd. 523—Wymne 
V. Fries, C.C.A.Ohio, 50 F.2d 761— 


Buechle v. Montgomery, C.C.A.Mo., 
45 F.2d 987—^Merriam v. Huselton, 
C.C.A.MO., 45 F.2d 983—Gushny v. 
Crowe, C.C.A.MO., 36 F.2d 37—Peo- 
ple’s Bank of Keyser, W.Va. v. 
International Finance Corporation, 

C. C.A.W.Va., 30 F.2d 46, affirming, 

D. C., International Finance Corpo¬ 
ration V. People’s Bank of Keyser, 
27 F.2d 523, certiorari denied Peo- 
ple’s Bank of Keyser, W.Va. v. 
International Finance Corporation, 
49 S.Ct. 352, 279 U.S. 858, 73 L.Ed. 
999—^Macomber v. Goldthwaite, C. 
C.A.Or., 22 F.2d 638—^Lahman v. 
Burnes Nat Bank of St. Joseph, 
Mo., C.C.A.Neb., 20 F.2d 897— 
Thompson-Starrett Co. v. La Belle 
Iron Works, C.C.A.N.T., 17 F.2d’ 
536, certiorari denied 47 S.Ct. 763, 
274 U.S. 748, 71 L.Ed. 1330—Hart¬ 
ford Accident & Indemnity Co. v. 
Board of Education of Dist of 
Beaver Pond, in Mercer County, W. 
Va., C.G.A.W.Va., 15 F.2d 317—Fed- 
eral Life Ins. Co. v. Rascoe, C.C.A. 
Tenn., 12 F.2d 693, certiorari de¬ 
nied 47 S.Ct 112, 273 U.S. 722, 71 
L.Ed. 859—China Press v. Webb, 
C.C.A.China, 7 F.2d 581—Java Co- 
coanut Oil Co. v. Pajaro Yalley Nat 
Bank, C.C.A.CaL, 300 F. 305—High- 
way Trailer Co. v. City of Des 
Moines, lowa, C.C.A.Iowa, 298 F. 71 
—Central Trust Co. of Des Moines, 
lowa, V. Fidelity Trust Co., C.C.A. 
Mo,, 282 F. 233—^First Nat Bank t. 
Weitzel, Ky., 239 F. 497, 152 C. 
C.A. 375—Mason v. Smith, Ohio, 
191 F. 502, 112 C.CJL 146—Adkins 
V. Sloane, Mo., 60 F. 344, 8 C.C. 
A. 656. 

4 C-J. p 656 note 25. 

Findings 'of fact generally see supra 
§ 140- 

42* U.S.—^Welch v. Hassett, C.C.A. 
Mass., 90 F.2d 833, reversing, D. 
G., 15 F.Supp. 692, certiorari grant- 
ed Hassett v. Welch, 58 S^Ct 66 , 
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302 U.S. 674, 82 L.Ed. 521, affirmed 
58 S.Ct 559, 303 U.S. 303; 82 L.Ed. 
858. 

43- u;s.—People’s Bank of Keyser, 
W. Va. V. International Finance 
Corporation, C.G.A.W.Va,, 30 F.2d 
46, affirming, D.C., International Pi- 
nance Corporation v. People's Bank 
of Keyser, 27 P.2d 523, certiorari 
denied People's Bank of Keyser, W. 
Va. V. International Finance Cor¬ 
poration, 49 S.Ct 352, 279 U.S. 858, 
73 L.Ed. 999. 

44. U.S.—Dexter & Carpenter v. Da- 
vis, C.C.A.Md., 281 P. 385. 

45. U.S.—Bogan v. Hynes, C.CA. 
Cal., 65 P.2d 524, certiorari denied 
54 S.Ct 126, 290 U.S. 690, 78 L,Ed. 
594. 

46. U.S.—Continental Nat Bank v. 
National City Bank of New York, 
C.C.A.Cal., 69 F.2d 312. 

47. U.S.—Southern Surety Co. of 
Des Moines, lowa v. U. S., C.C.A 
S.D., 23 P.2d 55, certiorari denied 
49 S.Ct 11, 278 U.S. 604, 73 L.EM, 
532—Denver Live Stock Commis- 
sion Co. V. Lee, C.C.A.C 0 I 0 ., 18 P. 
2d 11, rehearing denied 20 F.2d 531 
—Ewert V. Thompson, C.C-A.Okl., 
281 F. 449—U. S. v. Atchison, T. & 
S. P. Ry. Co., C.C.A.N.M.. 270 F. t 

48 . U.S-—McPherson v. Cement Gun 
Co., CC.AOkL, 59 F.2d 889—Hen- 
drie v. Turpen, C-C.A.Wyo., 50 F. 
2d 1049—White v. U. S., C.C.A-OkL. 
48 P.2d 178—Henry H. Cross Co. 
V. Texhoma Oil & Refining Co., C.C. 
A.Okl., 32 F,2^ 442—Southern Sure¬ 
ty Co. of Des Moines, lowa, v. U 
S., e.C.A.S.b., 23 F.2d 55, certiorari 
denied 49 S.Ct 11, 278 U.S. 604, 73 
LuEld. 532—Denver Live Stock Co?f- 
mission Co. v. Lee, C.C.A.Cola, I 8 
P^ 2 d 11 , rehearing denied, 20 P. 2 ^ 
531'—Modoc County Bank v. Ring- 

I ling, aC-A-Cal-, 7 F.2d 535—Com- 

I pania Transoontinental de petroleo. 
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made^^ is not reviewable on appeal. No findings 
are necessary for the purpose of appeal where the 
case was submitted to the trial court on motions for 

judgment on the pleadings.^O 

§ 300. Hearing and Rehearing 

a. Hearing 

b. Rehearing 

a. Hearing 

Several cases growing out of the same transac- 
tion may be heard together on appeal. The court may 
for good cause continue the hearing or excuse failure 
of counsei to appear for argument, and will in other 
respects conduct the appeal in accordance with the re- 
quirements of good practice. 

Several cases which have been brought to the 
Circuit court of appeals for review may be Consol¬ 
idated and heard ^together, where they all grow out 
of the same transaction and depend on the same 
facts or principies, and the consolidation appears to 
be 'the course most convenient, expeditious, or in- 
expensive to the parties.^^ The court may continue 
or postpone the hearing of the appeal for good 
cause shown,®^ such as illness of counsei,^ 
may impose terms as a condition of such postpone- 
ment.5^ The court will not appoint counsei to rep- 
resent a party who was allowed to prosecute the ap¬ 
peal as a pauper where examination of the record 
convinces the court that ‘SUch action would be fu- 
tile.SS The court may for good reason at the hear¬ 
ing excuse failure of counsei to appear for argu¬ 


ment of the appeal, although it is better practice for 
counsei to secure by formal petition prior leave of 
the court to submit the case on briefs without oral 
argument.56 Appellantes 'brief in the district court 
not in record on appeal should not be referred to 
in the argument of appellee’s counsel.^'^ An ap¬ 
peal from an interlocutory decision is entitled to 
precedence as provided for by statute. 

b. Eehearing 

(1) Power to grant and nature of right 

(2) Grounds for rehearing 

(3) Application for rehearing 

(4) Scope and conduct of hearing and 

relief granted 

(1) Power to Grant and Nature of Right 

A rehearing in the Circuit court of appeals is not 
a matter of right, applications therefor being addressed 
to the discretion of the court. 

A rehearing in the circuit court of appeals is not 
a matter of right, but a privilege given by the court, 
and governed and limited by. its rules and appli¬ 
cations for rehearing are addressed solely to the 
discretion of the court.®® 

(2) Grounds for Rehearing 

Generally a party is entitled to a rehearing oniy 
because of some manifest error or omission which is 
so materiai that, if correrted, it should resuit in a sub- 
stantial change in the original opinion; and a 'mere 
failure sufficiently to present the cause on the original 
hearing affords no ground for a rehearing, nor can s 


S. A., V. Mexican Gulf Oil Co., C. 
C.A.N.Y.. 292 F. 846, afflrming, D. 
C., Mexican Gulf Oil Co. v. Com- 
pania Transcontinental de Petroleo, 
281 F. 148—Ewert v. Thompson, C. 
aA.Okl., 281 F. 449—U. S. v. Atch- 
ison, T. & S. F. Ry. Co., C.C.A.N. 
M., 270 F. 1. 

49. U.S.—Southern Surety Co. of 
Des Moines, lowa v. U. S., C.C.A. 

S. D., 23 P.2d 55, certiorari denied 
49 S.Ct. 11, 278 U.S. 604, 73 L.Ed. 
532—^Denver Dive Stock Commis- 
sion Co. V. Lee, C.C.A.C 0 I 0 ., 18 F. 
2d 11, rehearing- denied 20 F.2d 
531—^Ewert v. Thompson, C.C.A. 
OkL, 281 F. 449—U. S. v. Atchison, 

T. & S. F. Ry. Co„ C.C.A.N.M., 
270 F. 1. 

Hotlon -to vacate fixLdlugs 

(1) Judge’s discretion not being 
abused, denial of motion to set aside 
finding in jury waived case is not 
reviewable.—Pocahontas Coal & Coke 
Co. V. Cook, C.C.A.W.Va., 74 F.2d 878. 

(2) Motions for order tp vacate 
findings, for judgment, and <for new 
tnal and requests and rulings there- 
on which are» filed after trial court, 
bas ifiled findings and cionclusions 
that judgment must be entered for 


one of the parties, are discretionary 

with trial court, and are not subject 

to review in federal appellate courts. 

—^Becher-Barrett-Lockerby Co. v. 

Northern Pac. Ry. Co., C.C.A.Minn., 

89 F.2d 752. 

50. U.S.—Chalaire v. Franklin, C.C. 
A.China, 81 P.2d 105. 

51. U.S.—Board of Drainage Com’rs 
of Pender County Drainage Dist. 
No. 4 v. Lafayette Southside Bank 
of St Louis,, C.C.A.N.C., 27 F.2d 
286. 

4 C.J. p 619 note 48. 

52. U.S.—Rasmusson v. National 

Popsicle Corporation, C.C.A., 105 
F.2d 759. 

53. U.S.—Rasmusson v. National 

Popsicle CorpOmtion, supra. 

54. U.S.—Rasmusson v. National 1 

Popsicle Corporation, supra. i 

55. U.S.—Ligare v. Harrie^ C.C.A. 
111., 128 F,2d 582. 

56. U.S.—Chase v. Afri can M. E. I 

Church, C.C.A-Virgin Islands, 108 
P.2d 977. ; 

57. U.S.—^Adams v. Champion, C.C.A. | 
m, 70 F.2d 956, certiorari granted 

4S5 


55 S.Ct, 122 , 293 U.S. 547, 79 L.Ed. 
651, reversed on other grounds 55 
S.Ct 399, 294 U.S. 231, 79 L.Ed. 
880. 

58. U.S.—Star Brass Works v. Gen¬ 
eral Electric Co., Mich., 129 P. 102, 

63 C.C.A. 604. 

59. U.S.—Grego ry v. Pike, Mass., 67 
F.2d 837, 15 C.G.A. 33, appeals dis- 
missed Grego ry v. Van Ee, 16 S. 
Ct 431, 160 U.S. 643, 40 L.Ed. 566, 
Gregory v. Pike, 16 S.Ct 1202, 163 

U.S. 688, 41 L.Ed. 311, and Greg¬ 
ory V. Van Ee, 17 S.Ct 994, 164 
U.S. 703, 41 L.Ed. 1183. 

60. U.S.—General Excavator Co. v. 
Keystone Driller Co., C.C.A.Ohio, 

64 F.2d 39, denying rehearing 62 
P.2d 48, certiorajri granted Key¬ 
stone Driller Co. v. General Exca- 

, vator Co., 53 S.Ct ,791, 289 U.S. 
721, 77 L-Ed. 1472, and afflrmed 
54 S.Ct 146, 290 U.S. 240, 78 L. 
Ed. 293. Motion to recall mandate 
denied 54 S.Ct ,556, two cases, Key¬ 
stone Driller Co. v. Osgood, 54 S. 
Ct 656, 291; U.S. 651, 78 L.Ed. 1045, 
and 54 S.Ct 557, 291 U.S. 651, 78 
L-Ed. 1045. 
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rehearing be had on account of matters different frora 
those urged on the original hearing. 

Generally a party will be entitled to a rehearing 
only because of some manifest error or omission 
which is so material that, if it is corrected, it should 
resuit in a substantial alteration or change in the 
original opinion.^i This means that a rehearing 
will usually be refused if no material fact or princi- 
ple of law has been overlooked or disregarded,^^ 
or if it is not made to appear that a rehearing could 
change the resuit.If no omissions or new au- 
thorities or points of law or fact are shown, the 
appellate court will seldora permit a rehearing sim- 
ply for the purpose of obtaining a reargument on, 
and a reconsideration of, points, authorities, and 
matters which have already been fully considered 
by the court, on the assertion of counsel that, not- 
withstanding the court fully considered everything 
wished to be urged on the rehearing, it reached the 
wrong conclusion.^^ A rehearing may be granted 
because of the disqualification of one member of the 
original court not known at the time of the first 
hearing of the appeal.^^ A rehearing will be grant- 
ed by the circuit court of appeals where its decision 
is in conflict with a case previously decided by the 
highest court of the state, the law of which Con¬ 
trols, or where the latter court renders such an ad¬ 
verse decision pending the determination of the 
case at bar or immediately after it has been decid- 


ed;®® and, on the subsequent discovery of a deci¬ 
sion of the state court in point, a rehearing will bc 
granted where the decision of the circuit court of 
appeals was made under the belief that there was 
no relevant state statute or decision.®'^ A rehear¬ 
ing will not be granted solely because questions of 
great importance are involved.®^ Moreover, if a 
judgment is not final, a rehearing will be refused, 
although it w^as rendered by a divided court.6^ 

Generally the failure of counsel sufficiently to 
present the cause for the determination of the ap¬ 
pellate court furnishes no ground for a rehearing,70 
and the mere fact that the court has overlooked a 
certain point presented by the record is not suffi¬ 
cient to authorize a rehearing, unless it further ap- 
pears that its attention was called to the point in 
question by the briefs or arguments of counsel.7i 
A rehearing, however, will be granted if the court 
has overlooked material points or decisive authori¬ 
ties duly submitted by counsel.7’2 

Where an appeal has been heard and determined 
on a certain theory, a rehearing cannot be had on 
grounds inconsistent with that theory.7^ 

As a general rule, points which have been waived 
on the hearing, either expressly or by implication, 
will not be considered on a petition for a rehear- 
ing,*^^ and a rehearing cannot ordinarily be naa m 


61. TT.S.—Schnei<ier v. Kessler, C.C. 
A.N.J., 97 F.2d 542, dismissing re- 
axg-ument 89 F.2d 1001—Texas Con¬ 
sci. Thealres v. Pittman, C.C.A. 
Tex., S4 F.2d 208, denying* rehear¬ 
ing- 93 F.2d 21, certiorari granted 

58 S.Ct. 1046, 304 U.S. 556, 82 L.. 
Ed. 1624, certiorari dismissed 59 S- 
Ct. 40, 305 U.S. 3, 83 L.Ed. 5. 

62. U.S.—United Production Corpo¬ 
ration V. Chesser, C.C.A-Tex., 95 F. 
2d 521, denying rehearing 94 F.2d 
790, certiorari denied Chesser v. 
United States Production Corpora¬ 
tion, 59 S.Ct. 75, 305 U.S. 616, 83 
Li.Ed. 393—Torrent v. Duluth Uum- 
her Co., C.C.Minn., 32 F. 229. 

63. U.S.—Wichita Boyalty Co. v. 
City Kat. Bank of Wichita Palis, 
C.C.A.Tex., 97 F.2d 249, denying 
rehearing 95 P.2d 671, remanding, 
U.C., City Nat. Bank of Wichita 
Falis, Tex. v. Witchita Royalty 
Co., 18 P.Supp. 795, certiorari 
granted Wichita Royalty Co. v- 
City Nat. Bank of Wichita Palis, 

59 S.Ct. 101, 305 U.S. 587, 83 K 
Ed. 371, affirmed 59 S.Ct. 420, 306 
U.S. 103, 83 L.Ed. 515. 

e4. U.S.—^Burget v. Robinson, Mass., 

, 123 F. 262. 59 C.C.A. 260. 

65- U.S,—General Motors Corpora¬ 
tion V. Preferred Electric & Wire 
Corporation, C.C.A.N.Y-, 109 F-2d 


615, affirming 79 F.2d 621, certio¬ 
rari denied 56 S.Ct. 381, 296 U.S. 
655, 80 B.Ed. 466—^Electric Auto- 
Uite Co. V. P. & D. Mfg. Co., C.Cj^. 
N.Y., 109 P.2d 566, affirming 78 F.2d 
700, modifying, D.C., 8 P.Supp. 314, 
certiorari denied 56 S.Ct. 310, 296 

U. S. 648, 80 Ii.Ed. 461, rehearing de¬ 
nied 56 S.Ct. 380, 296 U.S. 665, 80 
L.Ed. 474. 

66 . U.S.—^Unitype Co. v. liOng, Ohio, 
149 F. 196, 79 C.UA 154—Burget 

V. Robinson, Mass.^ 123 P. 262, 59 
C.C.A. 260. 

67. U.S.—^American Nat. Ins. Co. of 
Galveston, Tex., v. Belch, C.C.A.Va., 
100 F.2d 48. 

68 . U.S.—Camfield v. U. S., Colo., 
67 F. 17, 14 C.aA. 228, denying 
rehearing 66 F. lOl, 13 C.CA. 359, 
and affirmed 17 S.Ct 864, 167 U. 
S. 518, 42 U.Ed. 260. 

4 C-J. p 629 note 81. 

69. U.S.—Texas & P. R. Co, v. Gen- 
try, Tex., 57 F. 422, 6 C.GA 413, 
affirmed 16 S.Ct 1104, 163 U.S. 
353, 41 B-Ed. 186. 

7a U.S.—Hull V. Burr, Mass., 207 
F. 543, 125 C.C.A. 221, denying re- 
hearing 206 F. 1, 124 UC.A. 135, 
and affirmed 34 S.Ct 892, 234 U.S. 
712, 58 B.Ed. 1557. 

71. U.S.—Reece Folding Ma^ Co. v. 
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Fen-wick, Mass., 140 P. 287, 72 CC. 
A. 39, 2 L.R.A,N.S., 1094. 

72. U.S.—Railway Register Mfg. Co. 
V. North Hudson County R. COh 
C.C.N.J., 26 P. 411. 

73. U.S.—Mitchell v. Greenough, C. 
C.A.Wash., 100 F.2d 1006, denying 
rehearing 100 F.2d 184, certiorari 
denied 59 S.Ct. 788, 306 U.S. 659, 
83 UEd. 1056—Merriman v. Chica- 
go & E. I. R. Co., 111., 66 F. 662, 
14 C.C.A. 36, denying petition 64 
F. 535, 12 C.C.A. 275. 

OontroUing law 

Where case had been tried and 
heard on appeal on erroneous as- 
sumption that it was controlled by 
geneml law^ instead of by state law, 
rehearing would not be granted, but 
reversal and remandment were p&r- 
mitted to stand in order that case 
might be tried anew under state law, 
especially where case presented spe- 
cial difficulties.—^Brabham v. State of 
Mississippi, for Use of Smith, C.C.A 
Miss., 97 F.2d 251, denying rehearing 
96 F.2d 210, certiorari denied State 
of Mississippi for Use of Smith v. 
Brabham, 59 S.Ct 103, 305 U.S. 636, 
83 iLEd. 409. 

74b U.S.^—Marlon Steaffi Shovel Co. 

V. Bertino, C.C.AJifl:o., 82 F.2d 945, 
denying rehearing 82 F.2d 541, cer- 
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account of matters or questions different from those 
arged at the original hearing by the party seeking 
the rehearing.'^^ The reasons against granting a 
rehearing in such cases apply with particular force 
where the matters suggested ought to have been 
urged in the trial court before the appeal was tak- 
Nevertheless the court may consider such 
matters in view of the interesting character of the 
problems presented and the petitioner’s insistence 
that the judgment rendered was unconscionable.'^'^ 

The death of a party pending appeal is not usu- 
ally a ground for a rehearingJ^ 

(3) Application for Rehearing 

A petitfon for rehearing can be maintained oniy by 
one whose interests are affected by the judgment. It 
shouid set out the grounds on which it is based and 
specify in what respect the original decision was er- 
roneous. It must be made and filed within the time 
prescribed by statute and rules of court. 

Generally a petition or application for rehearing 
cannot be maintained by one whose interests are not 
affected or prejudiced by the judgment,but a re¬ 
hearing will, be granted to avoid possible injustice 
to a petitioner who would be affected by the decree 
appealed from even though he was not named there- 
in, where, had he then asked, he would have been 
heard when the appeals were originally argued, it 
appearing that he had no record notice of the ap- 
peals.^® Where one not previously a party to the 
action takes steps in reliance on the decision of the 


Circuit court of appeals before expiration of the 
term of court or of the time allowed for granting 
certiorari, such party’s interest is subject to the out- 
come of the action, and his motion for leave to file 
a petition in intervention in the nature of a peti¬ 
tion for rehearing after the judgment of the appel¬ 
late court is set aside on petition for rehearing will 
be overruled.^l 

The application shouid set forth fully and con- 
cisely the grounds on which it is based, and point 
out specifically in what respect the original deci¬ 
sion is erroneous.®2 stating the facts, however, 
the petition shouid not proceed to give further rea¬ 
sons in support of the case made in the original 
brief, and an application which is in form a mere 
argument or brief cannot be considered by the 
court.ss 'pjig petition may be accompanied by a 
certificate of counsel,^"^ but affidavits and drawings 
not presented in the district court are incompetent 
to support the petition.^^ ^ petition for a rehear¬ 
ing and affidavits in answer and reply are entirely 
irregular as documents for submission in connection 
with a motion for rehearing where there is nothing 
properly before the Circuit court of appeals except 
the record on appeal, although such documents may 
be considered as upon an application for leave to 
file a petition in the district court to reopen the case 
and to remand the cause to that court for further 
proceedings.®® A petition not made in accord with 
the recognized code of professional manners cannot 
be filed.^'^ 


tiorari denied 57 S.Ct 17, 299 U.S. 
556, 81 L.Ed. 409. 

75, U.S.—Jones v. Zurich General 

Accident & Liability Ins. Co., C.C. 
AJ^.Y.. 121 F.2d 761—Mitchell v. 
Greenough, C.C.A.Wash., 100 F.2d 
1006, denying: rehearing 100 F.2d 
184, certiorari denied 59 S.Ct 788, 
306 U.S. 659, 83 L.Ed. 1056—Otoe 
County Nat Bank v. Delany, C.C.A. 
Neb., 88 F.2d 238—Marion Steam 
Shovel. Co. V. BerUno, C.C.A.M 0 ., 
82 F.2d" 945, denying rehearing 82 
F.2d 541, certiorari denied 57 S^, 
Ct 17, 299 U.S. 556, 81 L.Ed. 409 
—Niagam Fire Ins. Co. v. Pospisil, 
<iaA.S.D., 54 F.2d 71, 79 A.L.R. 4, 
denying rehearing and 'supplement- 
iug, C.C.A., 52 F.2d 709, rev^rsiiig, 
L.C., Pospisil V. National Fire Ins. 
Co. of Hartford, Conn., ,35 F. 2 d 213 
—Moss V. Sherburne, C.C.A.Mass., 
11 F.2d 579, certiorari denied 47 
S.Ct 100 , 273 IJ.S^ 710 , 71 L.Ed. 
85l , , 

^ C.J. p 629 note 88 . 

76. U.S. —Marion Steam Shovel. Oo. 
V*. Kertino, C.C.A.M 0 ., 82 F.2d , 9454 . 
denying rehearing 82 F.2d 541, cer¬ 
tiorari denied 57 S.Ct. 17, 299 UiS. 
556, 81 L.Ed. iQS—Bassick Mfg. C 9 . 


V, Adams Grease Gun Corporation, 
C.C.A.N-Y., 54 F.2d 285, affirming 
52 F.2d 36, modifying, D.C., 39 F. 
2d 904, and certiorari granted 
Adams Grease Gnn Corporation v. 
Bassick Mfg. Co., 52 S.Ct. 312, 285 
U.S. 531, 76 L.Ed. 926, certiorari 
dismissed 52 S.Ct 495, 286 U.S. 
567, 76 L.Ed. 1298. 

77. U.S.—U. S. V. Rodiek, C.C.A.N. 
Y., 120 F.2d 760, denying rehear¬ 
ing 117 F.2d 688 , certiorari grant¬ 
ed Rodiek y. U. S., 62 .S.Ct 101, 
314 U.S. 597, 86 KBd. 481, afflrmed 
62 S.Ct 793, 315 U.S. 783, 86 L.Ed. 
1190, rehearing denied 62 S.Ct 940, 
316 U.S. 707, 86 L.Ed. 1774. 

78. Beath bf Xadian ward 

That Indian ward died pending ap¬ 
peal in action involving his property, 
and that all property involved in or- 
der of appellate oourt descended to 
pbirsons under rio govemmental re- 
strictions, *was‘ held not cause for 
rnodiflcatipn ,of arder, sinoe matterS' 
inyolved shouid be presented to trial 
court.—U. S. V. Mashunkashey, C^G.A. 
Okl., 73 F.2d 487, denying rehearing 
72 F.2d 847, certiorari denied Mash¬ 
unkashey V. U. S.,,65 S.Ct 551. 

79,. IJ.SLrr-MagrnoJia Petroleum Co. Y. j 
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Blankenship, C.GA.Tex., 85 P. 2 d 
553, certiorari denied 57 S.Ct. 234, 
299 U.S. 608, 81 L.Bd. 449, rehear¬ 
ing denied 57 S.Ct 319. 299 U.S. 
624, 81 L.Ed. 459. 

80. U.S.—Alexander v. Fidelity 

Trust Co., Pa., 249 F. 1, 161 C.C. 
A. 61. 

81. U.S.—Sun Oil Co. v. Burford, C. 
C.A.Tex., 130 P.2d 10, vacating 124 
F.2d 467. 

82. U.S.—The Dago, Md., 63 F. 182, 
11 aC.A. 117. 

83. U.S.—The Dago, supra, 

84. U.S.—Hinds v. Keith, Ala., 57 F. 
10, 6 C.C.A. 231. 

86 . U.S.—Gairing Tool Co. y. Eclipse 
Interchangeable Counterbore Co., C. 

C. A,Mich,, 48 F.2d 73, afflrming, 

D. C., Eclipse Interchangeable Coun¬ 
terbore Co. V. Gairing Tool Co., 33 
P.2d 942. 

86 . U.S.—Hali Corporation v. 
General Motors Corporation, C.C. 
Al.N,Y., 130 P^2d 196, denying re¬ 
hearing 124 P.2d 822, aiOrming, D. 
C., 37 F.Supp, 999. 

87i U.S.T—Wenbome-Karpen Dryer 

Oo. V. Ctltler Dry Kiln Co., C.C.A. 
N.Y., 292 F. 861, denying petitions 
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Where, after a dismissal for want of jurisdiction 
in the Circuit court of appeals, the jurisdictional 
defect was apparently remedied and the parties ex- 
pressed a desire that the case be disposed of on the 
merits, the appellate court may consider the legal 
questions presented on the merits but need not al- 
low the petition for rehearing.^^ 

Tiine for fUing applicationi or granting rchearing. 
An application for rehearing ordinarily may and 
must be made and filed within the time prescribed 
by statutes or court rules.^^ As a general rule the 
petition must be filed before the end of the term at 
which the case is decided, and a failure to make the 
application within this period is fatal,^® but the 
court may grant leave to file a petition after ex- 
piration of the term where the rules of the court do 
not expressly forbid it from entertaining petitions 
after the term.^^ The time for applying for a re- 
hearing may be extended by the court for good 
cause.^^ The circuit court of appeals may not 
grant a rehearing after mandate has issued^^ or 
after the expiration of the term at which judgment 
was rendered,®'^ unless jurisdiction be retained over 
the cause in some appropriate manner for the pur- 


pose,^5 even though with respect to proceedings 
brought to enforce or set aside its order the court 
occupies the position of a court of original juris¬ 
diction rather than of an appellate court.^® 

Second petition. Although the rules of the court 
do not contemplate a second petition for rehearing, 
one may be granted because of an alleged conflict 
within the circuit of decisions rendered by the 
court.^'^ 

(4) Scope and Conduct of Hearing and Re- 
lief Granted 

Except where the application was based on par- 
ticular errors, a petitioner may urge any point which 
was in the case at all times; and if the court con¬ 
cludes that its original decision was erroneous such 
decision may be modified or reversed. 

A petitioner will not ordinarily be denied the 
right to urge on rehearing a point w-hich was in the 
case at all times,but if the application was based 
on particular errors in the original judgment, or if 
the court in granting the rehearing has limited it to 
a certain portion of the case, other points cannot 
be considered and should not be raised on the re- 
argument.^9 Under a rule of the circuit court of 


for rehearing and petition for in- 
tervention 290 F. 625, reversing 285 
F. 73, and certiorari denied Wen- 
bourne-Karpen Dryer Co. v, Cutler 
Dry Kiln' Co., 44 S.Ct. 36, 263 U-S. 
708, 68 L.Ed, 517. 

88. U.S.—Florian v. XJ. S., C.C.A.Ill., 
114 F.2d 990, reversed on other 
grounds U. S. v. Florian, 61 S.Ct. 
713, 312 U.S. 656, 85 L.Ed. 1105, 
rehearing denied 61 S.Ct. 738, 312 
U.S. 715, 85 L.Ed. 1145. 

89. U.S.—City of Stuart v. Green, 
C.C.A.Pla., 91 F.2d 603, 113 A.L.R. 
560, certiorari denied Green v. City 
of Stuart, 58 S.Ct. 146, 302 U.S. 
744, 82 L.Ed. 575, rehearing denied 
58 S.Ct. 280, 302 U.S. 779, 82 L.Ed. 
602, and motion denied, C.C.A., 94 
F.2d 942. 

4 C.J. p 637 note 55. 

Petition. held timely 
U.S.—Oehring v. Fox Typewriter Co., 
C.C.A.N.T., 254 F. 774, 166 C.C.A. 
■ 220, denying rehearing 251 F. 584, 
163 C.C.A. 578, and certiorari de¬ 
nied Fox Typewriter Co. v. Oeh¬ 
ring, 39 S.Ct. 257, 249 U.S. 598, 63 
L.Bd. 795. 

So-caUed “iuotion for reconsidera- 
tion,” filed after denial of petition 
for rehearing” and lapse of time al- 
lowed for such petition, was held pe¬ 
tition for rehearing and unauthor- 
ized.—^Arthur C. Harvey Co. v. Mal- 
ley, C.C.A.Mass., 61 P.2d 365, denying 
motion 60 P.2d 97, afRrming, D.C., 
52 F.2d 885, certiorari granted 53 S. 
Ct. 314, 287 U.S. 596, 77 L.Ed. 519, af- 
flrmed 53 S.CL 426, 288 U.S. 415, 


77 L.Ed. 866, motion denied 53 S.Ct. 
656, 289 U.S. 704, 77 L.Ed. 1461. 

90. U.S.—Kirchberger v. American 
Acetylene Burner Co., N.T., 142 F. 
169, 73 C.C.A- 387, denying rehear¬ 
ing 128 F. 599, 64 C.C.A. 107. 

4 C.J. p 638 note 62. 

91. U.S.—U. S. V. Harris, C.C.A. 
OkL, 286 F. 910, granting rehear¬ 
ing 265 F. 261, in which judgment 
is reversed 293 P. 389, and appeal 
dismissed 42 S.Ct 269, 257 U.S. 
623, 66 L.Ed. 402. 

92 . Bnling case m supreme court 
for review 

Where an appeal is decided on the 
authority of another decision of the 
Circuit court of appeals which is to 
be reviewed by the supreme court, 
the Circuit court of appeals may ex- 
tend the time for applying for re¬ 
hearing until a certain time after 
the decision of the supreme • court 
in the ruling case.—^U. S. v. Reed, 
C.C.A.N.T., 280 P. 721, affirming, D. 
C., 274 P. 724. 

93. U.S.—Poster Bros. Mfg. Co. v. 
National Labor Relations Board, 
C.C.A., 90 P.2d 948, denying rehear¬ 
ing 85 F.2d 984. 

Jurisdiction and proceedings of cir¬ 
cuit court of appeals after remand 
generally see infra § 301. 

94. U.S.—Poster Bros. Mfg. Co. v. 
National Labor Relations Board, 
supra. 

Court held without jurisdiction to 
entertain appell 66*^8 petitidn for re¬ 
hearing” where it had not been pre- 
^ented and permission had not been 
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given to present it within term when 
original order of reversal had been 
made, and it had not been presented 
within term when supreme court 
denied petitions for certiorari and 
for rehearing, or within term when 
Circuit court of appeals’ mandate, 
which appellant sought to have clar- 
ified, was issued.—^National Biscuit 
Co. V. Kellogg Co., C.C.A.Del., 96 F. 
2d 873, clarifying mandate 91 P.2d 
150, certiorari denied Kellogg Co. v. 
National Biscuit Co., 58 S.Ct. 120, 302 
U.S. 733, 82 L.Ed. 567, rehearing de¬ 
nied 58 S.Ct. 139, 302 U.S. 777, 82 L, 
Ed. 601, petition denied 58 S.Ct. 280, 
302 U.S. 654, 82 L.Ed, 506, certiorari 
granted 58 S.Ct. 1052, 304 U.S- 586, 

82 L.Ed. 1547, reversed on other 
grounds 59 S.Ct. 109, 305 U.S. 111, 

83 L.Ed. 73, rehearing denied 59 S. 
Ct. 246, 305 U.S. 674, 83 L.Ed. 437, 
and 59 S.Ct. 247, 305 U.S. 674, 83 L. 
Ed. 437. 

96- U.S.—Poster Bros. Mfg. Co. v. 
National Labpr Relations Board, 
C.C.A., 99 F.2d 948, denying rehear¬ 
ing 85 F.2d 984. 

96. U.S.—Poster Bros. Mfg. Co. v. 
■National Labor Relations Board, 
supra. 

97. U.S.—Sun Oil Co. v. Burford, 
C.C.A.Tex., 130 P.2d 10, vacating 
124 P.2d 467. 

98. U.S.—Robertson v. Nee, C.C.A. 
Mo., 105 F.2d 651. 

9*9: U.S.—U. S. V. Bertelsen & Pe- 

terseii Fingineering Co., C.C.A- 
Mass., 98 F.2d 132, affirming, 95 F. 
2d 867, afflrmiug, D.C., Bertelsen & 
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appeals authorizing it to notice plain errors not as- 
signed, the court on a petit ion for rehearing should 
notice an error in allowing interest on a judgment 
for a penalty recovered in a criminal prosecution 
from the date of the indictment.^ If the court on 
rehearing concludes that its original decision was 
erroneous, the original decision may be modified^ 
or reversed.^ 

§ 301. Determination; Liability on Bonds 

a. Determination and disposition of 

cause 

b. Liabilities on bonds and undertakings 

a. Determination and Disposition of Canse 

(1) In general 

(2) Remand without decision 

(3) Effect of changes pending appeal 

(4) Findings of fact and conclusions of 

law 

(5) Affirmance 

(6) Modification 

(7) Reversal 

(8) Amendment, modification, and set- 

ting aside of its judgment by Cir¬ 
cuit court of appeals 

(9) Mandate and proceedings in lower 

court 

(10) Jurisdiction and proceedings of ap¬ 
pellate court after remand 

(1) In General 

The Circuit court of appeals has broad power to 
affirm, modify, or reverse any judgment brought be- 


fore it for review, or to direct such judgment to be en- 
tered or such further proceedings to be had as justice 
may require, but the court should not grant rellef 
beyond its jurisdiction. 

By virtue of the act establishing the circuit court 
of appeals, the court is vested with power to af¬ 
firm, modify, or reverse any judgment, decree, or 
order lawfully brought before it for review, or to 
direct such judgment, decree, or order to be ren- 
dered, or such further proceedings to be had by the 
inferior court as the justice of the case may re¬ 
quire.^ Criminal cases are included within the 
power granted by the statute.^ The duty of the 
court extends no further than to determine the is- 
sues raised by the appeal and to direct the entry of 
the judgment; it cannot anticipate what action a 
party may take or refuse to take in view of the ju- 
dicial determination of the issue presented.® More- 
over, the circuit court of appeals may not retry an 
action at law and render such judgment as it thinks 
should be rendered,*^ although on an equity appeal 
the court may enter such decree as the proof war- 
rants.^ Where the record does not show jurisdic¬ 
tion in the federal court, the submission of the case 
will be set aside, and the case replaced on the cal- 
endar, with permission to counsel to suggest a dim- 
inution of the record and bring up the necessary 
parts of the record that may show jurisdiction.^ 
Where the question has become moot, the court may 
refuse to render a decision.^^ It is the practice of 
the circuit court of appeals to base its decision on 
more than one ground where the record shows there 
are more existing in favor of the litigant who pre- 
vails on appeal.^^ The court has jurisdiction to ef- 
fectuate its own decree .12 


Petersen Engineering Co. v. TJ- S., 
14 F.Supp. 868, certiorari granted 

U. S. V. Bartelson & Petersen En- 
gineering Co-, 59 S.Ct. 229, 305 U. 

S. 590, 83 L.Ed. 373, afiirmed U. 
S. V. Bertelsen & Petersen Engi- 
neering Co.. 59 S.Ct. 541, 306 U.S. 
276, 83 L.Ed. 647. 

1. U.S.—Pierce v. U. S., Mo., 41 S. 
Ct. 365, 255 U.S. 398, 65 L.Ed. 697, 
modifying 257 P. 51,4, 171 CC.A. 1, 
rehearing denied 260 P. 158, 171 C. 
C.A. .194, and certiorari denied, 40 
S.Ct 15, 250 U.S. 670, 63 L.Ed. 1199. 

2. U.S.—Lykes Bros. S. S. Co. v. 
Gmbaugh, C.C.A-.Te3:., 130 F.2d 25, 
modifying 128 P.2d 387—Fleming 

V. U. S., 0.aA.Tenn., 107 F.2d 952. 
reversing^ 106 F.2d 452. 

3. U.S.—Art Metal Works, v, Abra- 
^ ham & Straus, C.C.A.N.T., 107 F.2d 

944, afflrming, D.C., 4 F.Supp. 298, 
certior^i denied Abraham & Straus 
V. Art Metal Works, 60 S.Ct 293. 
308 U.S. 621, 84 L.Ed, 518, rehear¬ 
ing denied 60 S,dt 611, 309 U.S. 
696, 84 .L.E|d. 1036. ’ ' \ 


4. U.S.—U. S. V, Illinois Surety Co., 
IlL, 226 P. 653, 141 C.C.A. 409, af- 
firmed 37 S.Ct 614, 244 U.S. 376, 
61 L.Ed. 1206. 

25 C.J. p 972 note 55. 

5. U.S.—Whitworth v. U. S., Mo., 114 
P. 302, 52 C.C.A. 214. 

25 C,J. p 972 note 56. 

6. U.S.—Grillespie v. Yell County, 
Ark., C.C.A.Ark., 124 F.2d 632. 

7. U.S.—Emanuel v. Kansas City 
Title & Trust Co., C.C.A.Mo., 127 
P.2d 175—^Elzig V. Gudwangen, C. 
C.A.Minn., 91 F.2d 434—U. S. v. 
Washington Dehydrated Food Co., 
C.C.A.MO., 89 F.2d 606--Geiger v. 
Tramp, C.C.A.Iowa, 291 P. 353. 

8. U.S.—Steams-Roger Mfg. Co. v. 
Ruth, C.aA.Colo., 87 P.2d 35, re- 
versing, I>.C., Ruth. v. Stearns-Rog- 
er Mfg. Oo., 13 F.Supp. 697. 

Hight to partial reUef 
Pailure of appellee*s counsel, in 
attempting to sustain entire decree, 
to point out right to partial relief, 
do,es not prevent reviewing courfs 

459 


granting appropriate relief within 
pleadings and evidence.—Turner v. 
Kirkwood, C.C.A.Okl., 62 F.2d 256, 
certiorari denied 53 S.Ct. 522, 289 U. 
S. 724, 77 L.Ed. 1474. 

9. U.S.—Downer v. Goodwin, C.C.A. 
Kan., 9 F.2d 918. 

10. U.S.—Northwestern Light & 
Power Co. v. Town of Milford, 
lowa, C.C.A.Iowa, 82 F.2d 45— 
Ser-Att B. Field v. Wynne, C.C.A. 
Pa., 62 F.2d 1052. 

11. U.S.—National Labor Relations 
Board V. Sterling Electric Motors, 
C.C.A., 109 F.2d 194, affirmed 112 
F.2d 63, set aside on other grounds 
114 F.2d 738, motion denied Ex 
parte National Labor Relations 
Board, 61 S.Ct 67, 311 U.S. 617, 85 
L.Ed. 391, certiorari dismissed Na¬ 
tional Labor Relations Board v. 
Sterling Electric Motors, 61 S.Ct 
69, 311 U.S. 722, 85 L.Ed. 471. 

12- U.S.—^National Labor Relations 
Board v. Stackpole Carbon Co., C. 
C.A., 128 F.2d 188, supplemepting 
apinidU 105 F.2d 167, certiorari de- 
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Leaving out of consideration the ordinary case of 
a new trial awarded after a judgment has been re- 
versed, the Circuit court of appeais is without pow- 
er to confer original jurisdiction on, or restore lost 
jurisdiction to, the district court with respect to a 
new trial after the term.i^ There is no fixed rule 
governing the granting of leave to apply to the low- 
er court for further relief,^^ and the court will re¬ 
fuse to grant it where a proper case therefor is not 
presented.15 

It is a general rule that the court will not grant 
relief to a party who has not appealed or com- 
plained in the mode provided by law of the judg¬ 
ment or decree but the court may act sua sponte 
on behalf of a person who is deprived of a right 
and is not served with process and does not ap- 
pear.l*^ An appeal will not be dismissed, however, 
on the ground that it was not taken by anyone au- 
thorized to appear for appellant.^* Where defend¬ 


ant has once been dismissed from a cause of action 
in the district court, the Circuit court of appeais has 
no power to set aside the dismissal and render judg¬ 
ment against himT® 

Preparatory to its decisions a Circuit court of ap¬ 
peais may ask instructions from the supreme 
court. 2 <> When a question of jurisdiction is certi- 
fied by the circuit court of appeais to the supreme 
court, it is proper to reserve decision meanwhile on 
the other questions,^! but a circuit court of appeais 
is not bound to withhold a decision of other ques- 
tions presented, because on one out of many it de- 
sires the opinion of the supreme court.22 

The rule, discussed supra §§ 170-187, as to fol- 
lowing decisions of the highest court of a state in 
matters of local law applies in cases of the review 
of decisions of the supreme court of Puerto Ri- 
co^^ and of the review of decisions of the supreme 


nie<J Stackpole Carbon Co- v. Na¬ 
tional Labor Relations Board, 60 
S.Ct. 142, 308 U.S. 605, 84 L.Ed. 
506. 

13. U.S.—Jensen v. New Toik Life 
Ins. Co., C.C.A.Neb., 59 F.2d 957, 
reversing- 50 P.2d 512, and certio¬ 
rari denied 53 S.Ct. 80, 287 U.S. 
626, 77 LuEd. 543—Mont^omery v. 
Realty Acceptance Corporation, C. 
C.A.Del., 51 F.2d 642, certiorari 
granted Realty Acceptance Corpo¬ 
ration V. Montgromery, 52 S.Ct. 25, 
284 U.S. 604, 76 L.Ed. 518, affirmed 
52 S.Ct. 215, 284 U.S. 547, 76 L.Ed. 
476. 

14. U.S.—^Post V. Beacon Vacuum 
Pump & Electric Co., Me., 89 F. 1, 
32 C.C.A. 151, reversingr 84 F. 371, 
28 C.C.A. 431. 

15. U.S.—Boro Hali Corporation v. 
General Motors Corporation, C.C.A. 
N.T., 130 F.2d 196, denying re- 
hearing" 124 P.2d 822, affirming', D. 
C., 37 F.Supp. 999—Post v. Beacon 
Vacuum Pump & E. Co., Me., 89 F. 
1, 32 C.C.A. 151, reversing 84 P. 
371, 28 C.C.A. 431. 

16. U.S.—Dakota Bldgr. & Loan As- 
soc- V. Logan, Tex., 66 P. 827, 14 C. 

OA. 133, 

AppojJitirLexi.t of cotinsel 

Where petitioner in habeas corpus 
proceeding, claiming he was allowed 
to appeal in forma pauperis, and 
moving for appointment of counsel 
to represent him on appeal without 
having obtained certificate of proba- 
ble cause for appeal, was held under 
process of state court and question 
raised involved interpretation of 
state law, and his remedy lay in 
appeal to supreme court from state 
court decision, circuit court of ap¬ 
peais would not appoint counsel even 
if such certificate was no longer re- 
quired under Federal Rules of Civil 


Procedure, 28 U.S.C.A., following § 
72 3 c.—Schenk v. Plummer, C.C.A. 
Cal., 113 F.2d 726, first case. 

Kecessity of cross appeal 

(1) In a suit by a contractores 

surety for exoneration and specific 
performance of an agreement as to 
the use of payments under the con- 
tract, where the district court, find- 
ing that the surety had broken the 
contract and impliedly finding that 
the breach was substantial, denied 
specific performance but granted ex¬ 
oneration by requiringr a payment to 
be deposited as a special trust fund 
for the payment of bilis for labor 
and materials. the circuit court of 
appeais, on an appeal by the con¬ 
tractor with no cross appeal by the 
surety, could not set aside the de¬ 
cree and direct the entry of a de¬ 
cree for specific performance on a 
finding that the surety’s breach was 
unsubstantial. Morley Const. Co. v. 
Maryland Casualty Co., Mo., 57 S.Ct. 
326, 300 U.S. 185, 81 L.Ed. 593, re- 
versing, C.C.A., 84 P.2d 522, certio¬ 
rari granted 57 S.Ct. 43, 299 U.S. 529, 
81 L-Ed. 389, rehearing denied 57 
S.Ct. 505, 300 U.S. 687, 81 L.Ed. 
888, conformed to, C.C.A., 90 F. 

2d 976, certiorari denied 58 S.Ct. 
266, 302 U.S. 748, 82 L.Ed. 578, 
rehearing denied 58 S.Ct. 362, 302 U. 
S. 779, 82 L.Ed. 602. 

(2) Where plaintiff took voluntary 
nonsuit without prejudice, and sub- 
sequently appealed from judgment 
for defendant on cross action of de¬ 
fendant and defendant did not bring 
a cross appeal, circuit court of ap¬ 
peais could do nothing which would 
affect a subsequent suit by plain¬ 
tiff in its original demand.—^Eastern 
States Petroleum Co. v. Gi^iland Re- 
fining Co., C.C.A.Tex., 103 F.2d 186. 

17- U.S.—^National Labor Relations 
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Board v. Sterling Electric Motors, 
C.C.A., 114 F.2d 738, setting aside 
112 F.2d 63, affirming- 109 F-2d 194, 
certiorari dismissed 61 S.Ct. 69, 
311 U.S, 722, 85 L.Ed. 471, motion 
denied Ex parte National Labor 
Relations Board, 61 S.Ct. 67, 311 U. 
S. 617, 85 L.Ed. 391. 

18. U.S.—Sutherland v. American 
Equitable Assur. Co. of New York, 
C.C.A.N.T., 43 F.2d 973. 

16. U.S.—Griggs V. Nadeau, Minn., 
221 F. 381, 137 C.C.A. 189. 

20. U.S.—In re Judith Gap Commer- 
cial Co,, D.C.Mont., 1 F.2d 508, re- 
versed on other grounds, C.C.A., 5 
P.2d 307. 

21 . U.S.—Sun Printing & Publishing 
Assoc. V. Edwards, N.Y., 121 F. 826, 
58 C.C.A. 162—Pullman’s Palace- 
Car Co. V. Central Transp. Co., Pa., 

83 F. 1, 27 C.C.A. 389, overruling 76 
F. 401, 22 C.C.A. 246. 

22. U.S.—Sigafus V. Porter, N.Y., 

84 P. 430, 28 C.C.A. 443, reversed 
on other grounds 21 S.CL 34, 179 
U.S. 116, 45 L.Ed. 113. 

23. U.S.—Sancho v. Texas Co., I^ier- 
to Rico, 60 S.Ct. 349, 308 U.S. 463, 
84 L.Ed. 401, reversing, C.C.A., 
Texas Co. v. Sancho, 102 P.2d 710, 
certiorari granted Sancho v. Texas 
Co., P.R., 60 S.Ct. 85, 308 U.S. 638, 
84 L.Ed. 453—Cami v. Central 
Victoria, Puerto Rico, 45 S.Ct. 570, 

. 268 U.S. 469, 69 L.Ed. 1056, af¬ 
firming, C.C.A., Central Victoria v. 
Cami, 295 P. 809—Trigo v. People 
of Puerto Rico, C.C.A. Puerto Rico, 
112 P.2d 493—De La Torre v. Na¬ 
tional City Bank of New York, C. 
C.A.Puerto Rico, 110 P.2d 381— 
Reyes v. La Capital De Puerto 
Rico, C.C.A.Puerto Rico, 106 F.2d 
199—Sancho v. Serralles, C.C.A. 
Puerto Rico, 106 F.2d 125—Miran¬ 
da V. People of Puerto Rico, CCLA, 
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court of Hawaii,^^ and so far as local law is in- 
Tolved the decision of the supreme court appealed 
from must be upheld unless plainly erroneous.25 
However, with respect to a review of decisions of 


the district court of the Territory of Alaska the 
Circuit court of appeals may exercise its independ- 
ent judgment on ali questions, whether federal, Gen¬ 
eral, or local.2® 


puerto Rico, 101 F.2d 26—Mac- 
jjeod V. Fernandez, C.C.A.Puerto 
Rico, 101 F.2d 20, certiorari denied 
Taste V. Macleod, 60 S.Ct. 72, 308 
XJ S 561, 84 L.Ed. 471 —Tabucoa Su- 
Co. V. Sancho, C.C.A.Puerto 
Rico, 95 F.2d 481—Bengoechea Ma¬ 
cias V. De La Torre & Ramirez, C. 
C.A.Puerto Rico, 84 F.2d 894—Na¬ 
tional City Bank of New York v. 
Garzot, C.C.A.Puerto Rico, 83 F. 
2d 476, certiorari denied 57 S.Ct. 
110 , 299 U.S. 586, 81 -L.Ed. 431 
«Central Cambalache v. Martinez, C. 
C.APuerto Rico, 82 F.2d 37 Do- 
menech v. Verges, C.C.A. Puerto 
Rico, 69 F.2d 714—Oliva v. Fernan- 
dez, 'c.C.A.Puerto Rico, 68 F.2d 338 

_Heirs of Franceschi v. Gonzalez, 

C.C.APuerto Rico, 62 F.2d 748 
Sauri v. Sauri. C.C.A.Puerto Rico. 
45 F.2d 90—Villar & Co. v. Conde, 
-C.C.A.Puerto Rico, 30 P.2d 588— 
Armstrong v. Goyco, C.C.A.Puerto 
Rico, 29 F.2d 900—Stubbe v, Cor- 
•doval C.C.A.Puerto Rico, 23 F.2d 
257 —^Arocho v. People of Puerto 
Rico. C.C.A.Puerto Rico, 16 F.2d 

90, certiorari denied 47 S.CL 477, 
273 U.S. 760, 71 L.Ed. 878—A. Hart- 
man & Co. v. Sanchez, C.C.A.Puerto 
Rico, 12 F.2d 649. 

25 aj. p 973 note 69. 

Ai^pareatly erroneous lioldixig 
Circuit courts of appeal will fol- 
low insular courts when constru- 
ing local statutes, especially wbere 
statute involves property rights. un¬ 
less clearly wrong; but where insu¬ 
lar statute involves personal rights 
and liberty, Circuit courts of appeal 
will not adopt construction by local 
courts if apparently erroneous.— 
Martinez v. People of Porto Rico, C. 
CJLPuerto Rico, 46 P.2d 427. 

^ U.S.—Waialua Agr. Co. v. Chris- 
tian, Hawaii, 59 S.Ct. 21, 305 U.S. 

91, 83 L.Ed. 60, reversing, C.C.A., 
Christian v. Waialua Agr. Co., 93 
F.2d 603, rehearing denied 94 F.2d I 
806, certiorari granted 58 S.Ct. 949, | 

304 U.S. 553, 82 L.Ed. 1523, rehear¬ 

ing denied 59 S.Ct. 240, 305 U.S. 
673, 83 LuEd. 436—Christian v. 

Waialua Agr. Co., 59 S.Ct. 21, 305 

U. S. 91, 83 L.Ed. 60, reversing, C. 
C.A., 93 F.2d 603, rehearing denied 
94 P.2d 806, certiorari granted 58 
S.Ct. 949, 304 U.S. 553, 82 L.Ed. 
1523. irehearing denidd ■ 59. S.Ct. 240, 

305 U.S. 673, 83 L.Ed. 43^Walker 

V. 0'Brien, C.C.A.Hawaii, 115 F.2d 
956, certiorari denied 61 S.Ct. 
829, 312 U.S. 707, 85 L.Ed. 1139— 
Rawaii ConsoL Ry. v. Borthwick, 
aGA.Hawaii, 105 P.2d 286—Lord 
V. Territory of Hawaii, C.C.A.Ha- 
waii, 79 F.2d 761—Yoshizawa v. 
Hewltt, C.C.A.Hawaii, 52 F.2d 411, 


79 A.LuR. 317—Hili v. Carter, C.C. 
A.Hawaii, 47 F.2d 869, certiorari 
denied 52 S.Ct. 10. 284 U.S. 625, 76 
L.Ed. 532—Honolulu Rapid Transit 
Co. v. Wilder, C.C.A.Hawaii, 36 F. 

2d 159—^Notley v. McMillan, C.C.A 
Hawaii. 16 F.2d 273—U. S. Fidelity 
& Guaranty Co. v. Vicars, C.C.A 
Hawaii, 10 P.2d 474—Halsey, v. Ho 
Ah Keau, C.C.A.Hawaii, 205 F. 636 
—Ewa Plantation Co. v. Wilder, C. 
C.A.Hawaii, 289 F. 664—Territory 
of Hawaii v. Hutchinson Sugar 
Plantation Co.. C.C.AHawaii, 272 
P. 856. 

Hawaii.—Hakalau v. De La Nux, 35 
Hawaii 59. 

25 C.J. p 973 note 70. 

25. U.S.—People of Puerto Rico v. 
Rubert Hermanos, Inc., Puerto 
Rico, 62 S,Ct. 771, 315 U.S. 637, 86 
L.Ed. 1081, reversing, C.C.A., Her¬ 
manos, Inc. V. People of Puerto 
Rico, 118 F.2d 752—Waialua Agr. 
Co. V. Christian, Hawaii, 69 S.Ct. 
21, 305 U.S. 91, 83 L.Ed. 60, re¬ 
versing, C.C.A, Christian v. Waia¬ 
lua Agr. Co., 93 P.2d 603, rehear¬ 
ing denied 94 F.2d 806, certiorari 
granted 58 S.Ct. 949, 304 U.S. 553, 

82 L.Ed. 1123, rehearing denied 59 
S.Ct. 240, 305 U.S. 673, 83 L.Ed. 
436 —Christian v. Waialua Agr. Co., 
Hawaii, 58 S.Ct. 21, 365 U.S. 91, 

83 L.Ed. 60, reversing, C.C.A., 93 

F.2d 603, rehearing denied 94 F.2d 
806, certiorari granted 58 S.Ct. 949, 
304 U.S. 553, 82 L.Ed. 1123, re¬ 
hearing denied 59 S.Ct. 240, 305 U. 
S. 673, 83 L.Ed. 436—Board of 

Com'rs of San Juan v. De Castro, 
C.C.APuerto Rico, 116 F.2d 806, 
certiorari denied 62 S.Ct. 61, 314 
U.S. 614, 86 L.Ed. 495—Municipali- 
ty of Guayanilla v. Public Service 
Commission of Puerto Rico, C-C.A 
Puerto Rico, 116 F.2d 15, certio¬ 
rari denied 61 S.Ct. 1108, 313 U.S. 
687, 86 LuEd. 1543—^Trigo v. People 
of Puerto Rico, C.CAPuerto Rico, 
112 F.2d 493—^De' La Torre v. Na¬ 
tional City Bank of New York, C. 
C.APuerto Rico, 110 P,2d 976, cer¬ 
tiorari denied De La Torre v. First 
Nat. Bank, 61 S.Ct. 24, 311 U.S. 
666, 85 L.Ed. 428—Yabucoa Sugar 
Co. v. United Porto Rican Bank, 
C.C.A.Puerto Rico, 69 P.2d 492— 
Cabo Rodr4<iuez: v. Anaud, .O.C.A 
Puerto Rico, 64 F.2d 585—Yoshi- 
;Eawa v. Hewitt, CC.A.Hawaii, 52 
P.2d 411, 76 AL.R. 317—Territory• 
of Hawaii v. Gay, C.C.AHawaii, 
52 F.2d 366, certiorari denied 52 
S.Ct. 131, 284 U.S. 677, 76 LuEd. 
672—Ramu V. Succession of Ver¬ 
ges, C.C.APubrto Rico, 42 P.2d 976 
—Gerardino v. People of Porto 
Rico, C.C.APuerto" Rico, 26 K2d 

461 


517—Noguera v. Puertes, C.C.A. 
Puerto Rico, 8 F.2d 115 —Polanco 
V. Goffinet, C.C.APuerto Rico, 4 
P.2d 74—Plazuela Sugar Co. v. 
Alvarez, C.C.A.Puerto Rico, 295 F. 
511—Quinones v. Borras. Munoz & 
Co.. C.C.A.Puerto Rico, 293 F. 390 
—^Ewa Plantation Co. v. Wilder, 
C.C.AHawaii, 289 F. 664—Goffinet 
V. Polanco, C.C.APuerto Rico, 287 
F, 29—Castle v. Castle, C.C.A.Ha- 
waii, 281 F. 609—Fordham v. Mar- 
rero, C.C.A.Puerto Rico, 273 F- 
61—Territory of Hawaii v. Hutch¬ 
inson Sugar Plantation Co., C.C.A. 
Hawaii, 272 P. 856—Succession of 
Garcia v. Hemandez, C.C.A.Puerto 
Rico, 270 F. 455. 

Hawaii.—Hakalau v. De La Nux, 35 
Hawaii 69. 

25 C.J. p 973 notes 69, 70. 

Mere disagreement with Puerto 
Rican tribunalis interpretation of act 
of local legislature is not sufficient 
to justify reversal of judgment of 
the Puerto Rican tribunal on such a 
local matter, even though such tri¬ 
bunal chose what might seem, on 
appeal, to be the less reasonable hf 
two possible interpretations.—Sancho 
V. Texas Co., Puerto Rico, 60 S.Ct. 
349, 308 U.S. 463, 84 L.Ed. 401, re¬ 
versing, C.C.A, Texas Co. v. Sancho, 
102 F.2d 710, certiorari granted San¬ 
cho v. Texas Co., P.R., 60 S.Ct. 85, 
308 U.S. 538, 84 L.Ed. 453. 

Dedsion h^d not plainly erroneous 

XJ.S.—Sancho v. Texas Co., supra— 
Waialua Agr. Co. v. Christian, Ha¬ 
waii, 59 S.Ct. 21, 305 U.S. 91, 83 
L.Ed. 60, reversing, C.C.A., Chris¬ 
tian V. Waialua Agr. Co., 93 F-2d 
603, rehearing denied 94 F.2d 806, 
certiorari granted 58 S.Ct. 949, 304 
U.S. 553, 82 L.Ed. 1523, rehearing 
denied 59 S.Ct, 240, 305 U.S. 673, 83 
L.Ed. 436—Christian v. Waialua 
Agr. Co., 59 S.Ct. 21, 305 U.S. 

91, 83 L.Ed. 60, reversing, C.C.A., 
93 F.2d 603, rehearing denied 94 F. 
2d 806, certiorari granted 58 S.Ct. 
949, 304 U.S. 653, 82 L.Ed. 1523, 
rehearing denied 59 S.Ct. ^0, 305 
U.S. 673, 83 L.Ed. 436—Walker v. 
0*Brien, C.C.AHawaii, 115 F.2d 
956, certiorari denied 61 S.Ct. 829, 
312 * U.S. 707, 85 L-Ed. 1139—Ha¬ 
waii Consol. Ry. v* Bol-thwibk, C. 
C.AHhwaii, lo6 P.2d 286—Lord v. 
Territory of Hawaii, C.C.AHawaii, 
79 P.2d 761—Honolulu Rapid 
Transit Co. v. Wilder, C.C.A.Ha¬ 
waii, 36 •P.2d 159. 

ae. U.S.—Carscadden V. Territory of 
Alaska, C.C.AAlaska, 105 P,2d 377. 
Status of district court of Alaska see 
infra I 314., 
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Decision on consent or stipulation. It is general- 
ly permissible for the court to render its decision 
on the consent or stipulation of the parties to the 
cause that the judgment be reversed.^'^ 

Double appcals. Where, pending an appeal from 
an interlocutory order, a final order in the same 
case is affirmed, the only order that need be made 
on the appeal from the interlocutory decree is that 
the order has been superseded by the final decree.^^ 

Decision by dividcd court. Where a majority, or 
other required number, of the judges agree to af- 
firm the judgment of the lower court, it is not ma- 
terial that their conclusions are based on different 
reasons.2^ 

(2) Remand without Decision 

The Circuit court of appeais has power to remand a 
case without decision, and v/ilt do so in a proper case 
to enable the court below to determine certain issues i 


or make specific findings, or to enable a party to move 
for a new triai or amend his pleadings. 

The Circuit court of appeals has power without 
determining and disposing of the cause to remand 
it to the lower court for further proceedings, where 
the record is not in condition for the appellate 
court properly to decide the questions presented 
with justice to all parties concerned,^^ or where 
the case has been tried on a wrong theory.^^ Thus 
in a proper case the appellate court may remand for 
the purpose of determining certain issues or ques¬ 
tions,such as the jurisdiction of the court,or 
to enable appellant to move for a new triai on the 
ground of new evidence discovered after the tak- 
ing of the appeal.^'* Where the district court has 
failed to comply with the rule requiring that court 
to make specific findings of fact, the circuit court 
of appeals may remand the case in order that such 
findings may be made,^^ but it need not do so, and 
can consider the merits where general findings of 


Tlie “maaiifest error” mle wbich 
has been applied in the case of re- 
views of decisions of the territorial 
courts of Puerto Rico and Hawaii 
is not applicable on review of a de¬ 
cision of the district court of the 
Territory of Alaska.—Carscadden v- 
Territory of Alaska, C.C.A.Alaska, 
105 F.2d 377. 

27- U.S.—U. S. V. Pope, C.C.A.Tex., 
94 F.2d 557—Texas Consol. Thea- 
tres, Inc., v. Pittman, C.G.A.Tex., 
94 F.2d 203, denying rehearing 93 
F.2d 21, certiorari granted 58 S-Ct, 
1046, 304 U.S. 556, 82 L.Ed. 1524, 
certiorari dismissed 59 S.Ct. 40, 305 
'U.S. 3, 83 L.Ed. 5. 

28- U.S.—Howard Bros. Mfg. Co. v. 
Gibbs Loom Harness & Reed Co., 
Mass., 157 F. 676. 85 C.C.A. 348, 

29. U.S.—Burak v. U. S., aC.A. 

Wash., 101 F.2d 137, certiorari de- 
nied 60 S.Ct. 126, 308 U.S. 595, 
84 L.Ed. 498. 

sa U.S.—Humble Oil & Refining Co. 
V. State Tax Commission of New 
Mexico, C.C.A.N.M., 78 F.2d lOS— 
Underwood v. Commissioner of In- 
ternal Revenue, C.C.A., 56 F.2d 67 
—Columbus Gas & Fuel Co. v. City 
of Columbus, CU-A.Ohio, 55 F.2d 
56^ dismissing appeal, U.C., 17 F.2d 
630—Finefrock v. Kenova Mine Car 
Co., C.C.A.W.Va., 22 F.2d 627— 
Preedom Oil Works Co. v. Pitts- 
burg-h, C., C. & St, U. Ry. Co., Pa., 
254 F. 800, 166 C.C.A. 246, revers- 
ing”, D.C., Pittsburgh, C., G. & St. 
Lu Ry. Co. V. Preedom Oil Works, 
247 F. 573—Pfeil v. Jamison, Pa., 
245 P. 119, 157 C.aA. 415. 

4 C.J. p 1115 note 39. 

Decree based ou ftndlngs of dfs- 
^nallfied master 

Circuit Jcourt of appeals will not 
pass on merits of controversy where 


district court decree was hased on | 
findings of special master and master 
was disqualified to act hecause of in- 
terest in outcome.—In re Volland, C. 
C,A.IU,, 69 F.2d 475. 

Remand to dismiss motion for want 
of jurisdiction 

PlaintifTs motion to set aside an 
order dismissing action on ground 
that plaintifiTs then attorney had no 
authority to dismiss the action on 
merits, and that plaintiff had just 
leamed that without such authority 
his attorney’s action was improper, 
was properly denied, where record 
showed that order dismissing action 
on merits was made, not on consent 
of plaintiiPs attorney, but over his 
protest, and case will he remanded 
with directions to dismiss the mo¬ 
tion for want of jurisdiction.—De 
Filippis V. Chrysler Sales Corpora¬ 
tion, C.C.A.N.Y., 127 F.2d 530. 

31. U.S.—Underwood v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
56 F.2d 67—^Finefrock v. Kenova 
Mine Car Co., C.C.A.W.Va., 22 P.2d 
627. 

32« U.S.—^Pennsylvania v. Maryland 
Fidelity & Deposit Co., C.C.Pa., 
180 F. 292, 

4 C.J. p 1117 note 66. 

33- U.S.—Miller v. First Service 
Corporation, C.C-A.N.D., 84 F,2d 

680, 109 A.L.R. 1179—St- I>ouis 

Smelting & Refining Co. v. Nix, C. 
C.A.Okl., 272 F. 977. 

34. U.S.—Isgrig V. U. S., C.aA.Md., 

109 P.2d 131. 

JnrisdlctioaL after expiration of term 
After dismissal and remand on ap¬ 
peal, on discovery of new evidence, 
the decree being interlocutory, the 
district court is not depr^ved of powh 
er to set aside demree and i«open 
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the case because a term expired 
while the appeal was pending.—^Wag- 
ner v. Meccano, Uimited, Ohio, 235 F. 
890, 149 C.C.A. 202, authorizing re- 
openment, D.C., Meccano, Limited v. 
Wagner, 234 F. 912. 

Imposition of terms 

Where application to reopen patent 
case, based on alleged newly discov¬ 
ered evidence, came after triai and 
hearing- and decision on appeal, it is 
discretionary with court to impose 
terms.—Gairing Tool Co. v. Eclipse 
Interchangeable Counterbore Co., C. 
C.A-Mich., 48 F.2d 73, affirming, D.C., 
Eclipse Interchangeable Counterbore 
Co. V. Gairing Tool Co., 33 P.2d 942. 
Daches 

On application for leave to file pe- 
tition in district court to reopen pat¬ 
ent case, based on alleged newly dis¬ 
covered evidence, showing of laches 
was insufficient to defeat application. 
—Gairing Tool Co. v. Eclipse Inter¬ 
changeable Counterbore Co., supra. 

35, U.S.—Timetrust, Inc. v. Securi- 

ties and Exchange Commission, C. 
C.A,Cal., 130 F.2d 214, remanding 
case, D.C., Securities and Exchange 
Commission v. Timetrust, Inc., 39 

F. Supp. 145—^Knapp v. Imperial Oil 
& Gas Products Co., C.C-A.W.Va., 
130 F.2d 1—Hubshraan v. Louis 
Keer Shoe Co., C.C.A.I11., 129 P.2d 
137—Helfer v. Corona Products, C. 
C.A.Ark., 127 P.2d 612—Fitzhugh v. 

j Smith, C.C-A-Ark., 97 F.2dj 893— 
, Clarke v. Gold Dust Corporation, 
C.aA.N.J., 91 P.2d 12—Horwitz v. 
^ New York Life Ins. Co., C.C-A.Or., 
80 P.2d 295^—Siano v. Helvering, C- 

G. A.N.J., 79 P.2d 444—Humphrey v. 
Helgerson, C-C.A.Iowa, 78 F.2d 484 
—Wyant v. Caldwell, C.C.A.WWa, 

, 67 P.2d 374—jMeadows v. Gheshire, 
C.aA.N.G., 58 F.2d 628—Parker v. 
St. Sure, G-CLa-P^ 53 F.2d 766. 
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the trial court clearly indicate the basis for its de- 
cision.^® However, the failure of the district court 
to find a fact essential to a party^s recovery cannot 
be supplied by the appellate court even if the latter 
thinks the evidence in the record warrants it^*^ 
Where, except for the pendency of an appeal from 
a judgment of dismissal, the district court has pow- 
er to allow an amendment to the complaint, plaintiff 
may move in the circuit court of appeals to dismiss 
the appeals and thereby reinstate the district courfs 
jurisdiction, or, in the alternative, the appellate 
court may, on request from the trial court, remand 
the case,^^ but in the absence of such motion or re¬ 
quest, the Circuit court of appeals has no power to 
vacate the judgment and remand the case so that 
plaintiff can present a motion for leave to file an 
amended complaint.^^ 

(3) Effect of Changes pending Appeal 

Generally the circuit court of appeals will decide 
the case in accordance with the law existing at the 
time of its own decrsion, but with respect to the facts 
will confine itself to the state of the case at the time 
the judgment of the lower court was rendered. The 
rtrle is not without exceptions, however. 

The appellate court must generally decide and 
dispose of the case in accordance with the law ex¬ 
isting at the time of its own decisioni® Thus, al- 
though the decision of the district court was cor- 
rect in view of the law as announced by other de- 
dsions at the time it was entered, it must be re- 
versed if incorrect under later decisions when 
reached on appeal.'^^ As respects the standing of 


parties as appellaitts frorn an order of the district 
court pursuant to mandate from the circuit court 
of appeals, the circuit court of appeals is required 
to take note of and give effect to the changed situ- 
ation brought about by the supreme court’s rever- 
sal of the decision of the circuit court of appeals, 
notwithstanding the order was appealed from be- 
fore the decision was reversed.*^^ 

Generally the appellate court, in considering the 
correctness of the judgment below, will confine it¬ 
self to the state of the case at the time such judg¬ 
ment was rendered and will not consider any facts 
arising subsequently,^^ but a change of conditions 
by reason of which the case has become moot may 
be properly considered although not appearing on 
the record and where the ends of justice may 
be best subserved thereby, the case may be remand- 
ed to permit the parties to file amended or supple- 
mentary pleadings alleging matters occurring pend¬ 
ing the appeal,although this relief will be denied 
where the facts sought to be set forth in the pro- 
posed new pleading would authorize no different 
relief from that sought in the original pleading.'^® 
Where, pending review of a judgment which cor- 
rectly sustained a plea of res judicata, the judg¬ 
ment which was the basis of such plea-was reversed 
by the court in which the appeal was pending, that 
court will take cognizance of its own action, and, 
considering the changes in fact and in law which 
have supervened, will reverse the judgment, al¬ 


se. U.S.—^Knapp v. Imperial Oil & 
Gas Products Coi, C.C.A.W.Va., 130 
F.2d 1—'Girard Trust Co. v. Am- 
sterdam, C.C.A.Fla., 128 P.2d 376— 
Baldwin Rubber Co. v. Paine & 
Williams Co., C.C.A.Mich., 99 P. 
2d 1. 

37. U.S.—Hubshman v. Louis Keer 
Sboe Co., C.C.A.Ill., 129 F.2d 137. 

38. U.S.—^U. S. V. Newbury Mfg-. Co., 
C.CA-Mass., 123 P.2d 453, denying 
mption, D.C., 36 F.Supp. 602. 

39. U.S.—U. S. V. Newbury Mfff. Co., 
supra. , 

40. U.S.—Hines v. Davidowitz, Pa., 
61 S.Ct. 399, 312 U.S. 52, 85 L.Ed. 
581, affirminff, D.C., 30 F.Supp. 470 
—^American Steel Foundries v. Tri- 
€ity Central Trades Council, 111., 
42 S.Ct 72, 257 U.S. 184, 66 L.Ed. 
189, 27 A.L.Rj 360, reversing decree 
in part and affirming decree in part 
Tri^City Central Trades Ooupcil v. 
American Steel Foundries, 238 F. 
728, 151 C.C.A. 578, motion granted 
American Steel Foundries v, Tri- 
City Central Trades Council, 42 S. 
Ct 271—Home Savings &' Loian 
Ass’n V. Plass, C.aA.Wash.,. 67 F. 
H 117. 


41. U.S.—Sprague Specialties Co. v. 
Mershon, C.C.A.Mass., 73 F-2d 379 
—Groner v. U. S. ex rei. Snower, 

C. C.A.MO., 73 F.2d 126, reversing, 

D. C., Snower v. Hope Drainage 
Dist., 2 F.Supp. 931—Mutual Life 
Ins. Co. of New York v. Lipp, C. 
C.A.Or., 28 P,2d 863. 

Dismissal without prejudice 
Where denial of defendants’ mo¬ 
tion to restrain plaintiff from fur- 
ther prosecution of cause was based 
on decision of another district court 
in a 'proceeding between the same 
psirties, and that decision was re¬ 
versed after denial of motion, dis¬ 
missal of appeal from nonappealable 
prder of denial would be without 
prejudice to entertaining of renewed 
motions for stay of proceedings 
based on changes of the law with re¬ 
spect to the other litigation.—Tri- 
angle Conduit & Cable Co. v. Nation¬ 
al Electric Products Corporation, C. 
CA..Midh., 127 F.2d 524. 

42. JJA .-—In re Morris White Hand- 
bags Corporation, C.C.A.N.Y., 77 F. 
2d 827, 

43. U.S.—^Elaber v. Maryland Cas- 
ualty Co., aC.A.Neb., 69 F.2d 934 

465 ; 


[ —Nottebaum v. Leckie, C.C.A.N.J., 

31 F.2d! 556, certiorari denied Guai> 
anty Trust Co. of New York v. 
Noxon Chemical Products Co., 50 
S.Ct. 17, 280 U.S. 558, 74 L.Ed. 613. 
4 C.J. p 1120 note 15. 

Jarisdictiou of appellate court 

Where prior to assignment of 
judgment for defendant to plaintifFs 
nominee circuit court of appeals had 
obtained jurisdiction of appeal and 
of parties, the court had jurisdic¬ 
tion to reverse judgment and remand 
cause ’fpr new trial since it did not 
lose jurisdiction because of the as¬ 
signment.—RLeller V. Hali, C.C.A. 
Ariz., 111 F.2d 129. 

44L U.S.—^Northwestern Light 

Power Co. v. Town of Milford, 
lowa, C.C.A-Iowa, 82 F.2d 45. 

45. U.S.—Southern Pac. Co. v. Con- 
way, C.C.A-Ariz., 115 P.2d 746— 
City of Centralia v, Illinois Power 
& Light Corporation, Q.C~.1.I11., 89 
F.2d 985, vacating and remanding 
cause, D.C., Illinois Power & Light 
Corporation v. City of Centralia, 
IlL, 11 F.Supp. 874. 

46. U.S.—Southern Pac. Co. v. Con- 
way, C.C~AAriz., 115 P.2d 746. 
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(4) Findings of Fact and Conclusions of 

Law 

The circuft court of appeais does not make findings 
of fact In an action at law, but may do so on an eq- 
ulty appeal. 

In an action at law, the circuit court of appeais 
does not make findingfs of fact.'^^ On an equity ap¬ 
peal where no findings of fact or insufficient find¬ 
ings are made in the court of first instance, the Cir¬ 
cuit court of appeais has power either to send the 
case back for further disposition, in accordance 
with the rule stated supra § 301 a (2)^ or to make 
findings itself and decree accordingly,^^ and will 
pursue the latter course where both parties had full 
opportunity to present all their material evidence 
and did present proof sufficient for a finding.^® On 
appeal from an order granting a temporary injimc- 
tion to preserve the status quo pending final hear- 
ing, the appellate court will not find facts or lay 
down rulings of law.^l 

(5) Affirmance 

(a) On motion 

(b) On hearing 

(a) On Motion 

A motion to affirm the Judgment may be granted 
on a showing of proper grounds therefor. 

The appellate court may affirm, on motion, the 
judgment of the lower court for want of prosecu- 
tion of the appeal,or, on appeal from the over- 


ruling of defenses propounded by traverse to scire 
facias, on the ground that the defenses were whol- 
ly without merit and that the appeal was taken for 
purposes only of delay.^^ A decree may be af- 
firmed for want of a statement of evidence pre- 
pared and certified as required by rule of court, 
but a court which has been uniformly indulgent 
with respect to transgressions of such a rule abuses 
its discretion in affirming a decree for failure to ob- 
serve it.®^ 

(b) On Hearing 

aa. Grounds and effect of affirmance 
bb. Conditional affirmance 
cc. Rendering final judgment or direct- 
ing further proceedings 

aa. Grounds and Effect of Affirmance 

The judgmcfiTt of the lower court will be affirmed 
where there are no reverslble errors, but an affirmance 
is not necessarily an adoption of the reasoning of the 
court below, and an affirmance based on the absence 
of certain necessary conditions is not conclusive on 
the parties' rights when such conditions afterward come 
into existence. 

The judgment of the lower court will be affirmed 
where there is no error,where on the whole rec- 
ord it appears that the merits of the cause have 
been fairly tried and determined, and that substan- 
fial justice has been done by the judgment of the 
trial court,where the error is not prejudicial,^^ 
where a reversal would be ineffectual or would; not 
hc beneficial,^^ as where the questions involved have 


47- XJ.S.—-Whitaker T. Coleman, C.C. 
A.Ala., 115 F.2d 305-~E. 1. Du Pont 
de Nemours & Co. v. Rrchmond 
Guano Co., aC.A.Va., 297 F. 580. 

48- XJ.S.—^Fiewellen v. I^ogran, C.C.A. 
Tex., 106 F.2d 151, denying' re- 
hearing^ 105 F.2d 268—Palmer v. 
Aeolian Co., C.C.A.Iowa, 46 F.2d 
746, certiorari denied 51 S.Ct. 560, 
283 XJ.S. 851, 75 L.Ed. 1458—Slip 
Scarf Co. v. Wm. Filene's Sons Co., 
C.C.AMass., 289 F. 641. 

49. XJ.S.—^Horwitz v. New York life 
Ins. Co., C.C.A.Or., 80 F.2d 295— 
Shore v. XJ. S., C.C.A.I11., 282 F. 
857. 

50. U.S,—Horwitz v. New York Life 
Ins. Co., C.C.A.Or., 80 F.2d 295— 
Shore v. U. S., C.C.A.I11., 282 F. 
857. 

51. U.S.—Munoz v. Porto Rico Ry. 
Light & Power Co., C.C.APuerto 
Rico, 33 F.2d 262, certiorari denied 
56 S.Ct. 955, 298 U.S. 689, 80 L. 
Ed. 1408. 

53. U S.—The Montgomery v- The 
Betsey, C.C.Mass., 17 F.Cas.No. 
9;734. 1 Gall. 416. 

53. U.S.—^Natibnal Surety Co. v. 


Universal Transp. Col, N.Y., 256 F. 
450, 167 C.CwA 578, affirming, D.C., 
Universal Transp. Co. v. National 
Surety Co., 252 F. 293. 

54. U.S.—Interstate Foldin^ Box Co. 
V. Empire Box Corporation, C.C.A. 
Ind., 68 F.2d 500, affirming, D.C., 2 
F.Supp. 531, certiorari denied 54 S. 
Ct. 870, 292 U.S. 657, 78 L.Ed. 1505. 

55. U.S.—Barher Asphalt Paving Co. 
V. Standard Asphalt & Rubber Co.» 
ni., 48 S.Ct, 183, 275 U.S. 372, 72 
L-Ed. 318, reversing, G.GA.., 16 F. 
2d 751, certiorari granted 47 S.Ct. 
576, 274 U.S. 728, 71 LuEd. 1316. 

58. U.S.—Pettiford v. George, C.C.A 
Ohio, 125 P.2d 144—Fissel V. 
Transamerican Freight Lines, C.C. 
A.OhTo, 124 P.2d 431—Bunn v. Jef- 
ferson Standard Life Ins. Co., C.C. 
A.Tex., 123 F.2d 815, motion denied 
125 P.2d 98-^-Guthard v. Sanitary 
District of Chicago, C.C.AI11-, 118 
F.2d 899, affirming, D.C., Activated 
Sludge V. Sanitary I^ist, of‘Chica¬ 
go, 33 F-Supp. 692, and certiorari 
denied Sanitary Dist. of Chicago v. 
Guthard, 61 S.Ct, 1102, 313 U.Si 
583, 85 L.Ed. 1539—Gliwa v. U. S. 


Steel Corporation, C.C.A.Pa., 111 F. 
2d 281, followed in 111 F.2d 646— 
Chicago, S. S. & S. B. R. R, v, 
Fleming, C.CA.Ind., 109 F.2d 419— 
Retail Food Clerks & Managers 
Union, Local No. 1357 v. Union 
Premier Food Stores, C-CA-Pa,» 
101 P-2d 475, certiorari granted 
59 S.Ct. 1032, 307 U.S. 619, 83 L, 
Ed. 1498—Rood v. Goodman, C.C. 
A.Tex., 83 F.2d 28, certiorari 'de¬ 
nied 57 S.Ct. 13, 299 U.S. 551, 81 
L.Ed. 405. 

57. U.S.—L. McBrine Co. v. Silver- 
man, aCACal., 121 F.2d 181—1» 
re Colwell, C.C.A.in., 93 F-2d 946— 
White Packing Co. v, Robertson, C. 
aA.N.O.. 89 F.2d 775, affirming, U. 
C., 17 F.Supp. 120—Pratt v. StomL 

C. C.AMO., 85 F.2d . 172, affimaing- 

D. C., Stout V. Pratt, 12 F.Supp. 
864—Baltimore & O. R. Co. v. Kast, 
aC.AOhio, 299 P. 419, certiorari 

^ denied 45 SiCt 95, 266 U.S.. 613^ 69 
L.Ed4 468. 

59 . . XJ.S.—City of Tacpiha, TVash., v. 
HofCman, C.CAWash., 72 F.2d 721. 

sa. . U.S.^-UtilitieS Production Cor¬ 
poration V. Carter Oil Cq^ .CCA- 
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become moot,®® where the errors are not sufficiently 
reserved or presented,®^ or where the assignments 
of error are not substantial.^^ However, before the 
nale will be applied that the judgment of the lower 
court will be afErmed despite errors occurring at 
the trial, where a reversal would be fmitless, it 
must be clearly apparent that no other resuit could 
be reached on a second trial; if there is any doubt 
about the matter, the rule is not applicable.^^ A 
judgment of dismissal for want of jurisdiction must 
be affirmed where the record fails to show juris- 
diction.^^ 

Effect of affirmance. By its affirmance, a judg¬ 
ment of the district court becomes, in effect, a judg¬ 
ment of the Circuit court of appeals,®^ but an af¬ 
firmance is not necessarily an adoption of the rea- 
soning of the lower court,6^ unless the appellate 
court expressly affirms “on the opinion below.”^^ 
An affirmance of a judgment based on the ground 
that certain necessary conditions did not exist is 


not conclusive of the rights of the parties where 
such conditions afterward come into existence.®^ 
The affirmance on appeal of a preliminary injunc- 
tion issued to restrain the enforcement of a rate 
ordinance does not deprive the trial court of lib- 
erty to revise its conclusion on a proper showing.®^ 
Affirmance of a decree requiring defendant to per- 
form a contract, on appeal without supersedeas, 
reaches back to the inception of the agreement and 
finalJy adjudicates defendant’s obligation to per- 
form.'^o 

bb. Conditional Affirmance 

Where there has been an excessive recovery in the 
court below, and the Circuit court of appeais can de- 
termine the amount of the excess, it may afRrm on con- 
ditfon that the party recovering consent to a remittitur. 

In a proper case the circuit court of appeais will 
affirm a judgment which is excessive on condition 
that the party in whose favor the judgment was 
rendered shall remit a specified sum,*^! as where 


Okl., 72 F.2d 655, affirming, D.C., 2 
F.Supp.. 81—^Kelly v. Illinois State 
Trust Co„ 111., 215 F. 567, 131 C.C. 
A. 635, certiorari denied 35 S.Ct. 
203, 235 U.S. 701, 59 L.Ed. 432. 

60. TJ.S.—Contract Cartage Co. v. 
Sawyer, C.C.A.Ohio, 54 P.2d 632 
—Bullard v. City of Cisco, C.C.A. 
Tex., 48 F.2d 212—Barker Painting 
Co. V. Local No. 734, Brotherhood 
of Painters, Decorators, and Paper- 
hangers of America, C.C.A.N.J., 34 
P.2d 3, affirming, P.C., 12 F.2d 945, 
and certiorari granted 50 S.Ct. 88, 
280 U.S. 550, 74 L.Ed. 608, affirmed 
50 S.Ct. 356, 281 U.S. 462, 74 L.Ed. 
967—Texas & N. O. R. Co. v. North 
SMe Belt Ry. Co., C.C,A.Tex., 16 
F.2d 782, affirming, E.C., 8 F.2d 
153, certiorari granted 47 S.Ct. 768, 
274 U.S. 734, 71 L.Ed. 1335, and 
affirmed 48 S.Ct, 361, 276 U.S. 475, 
72 L.Ed. 661—U. S, v. Dunn, OkL, 
288 p. 158, modified , on other 
grounds 45 S.Ct, 451, 268 U.S. 121, 
69 L.Ed. 876. 

tfL U.S.—Homestake Oil Co. v. Rig^ 
ler. C.C-A,Mont., 39 P.2d 40. 

02, U.S.—Thornberg y. . Jorgensen, 
C,C.A.Virgin Is^nds, 65 P.2d 794, 
certiorari denied Jorgensen v. 
Thornberg. 54 S.Ct 129, 290 U.S. 
694, 78 L.Ed. 597. 

63. U.S-—^U. S. V. Piice Trading Co., 
Utah, 109 P. 239, 48 C.C.A. 331, 

64, U.S.—J. J- McCaskill Co. v. Dick- 
son,' Fla., 159 F. 704, 86 C.G.A. 
572. 

on mistaken ^onnd of 
want of jurisdiction 

In deelaratory judgment action, 
^dgment dismissing complaint on 
J3tdstafcen ground of lack of jurisdic¬ 
tion should not be affirtned on ap¬ 
peal, even if there exisrted’ Adequate^ 

36C.J.S.-30 


grounds for dismissal thereof as 
matter of discretion.—Maryland Cas- 
ualty Co. V. United Corporation of 
Massachusetts, C.C.A.Mass., 111 P.2d 
443, reversing, D.C., 29 F.Supp, 986. 

65. U.S.—Inghram v. Union Stock 
Yards Co. of Omaha, D.C.Neb.^ 5 F. 
Supp. 486. 

i 66. U.S.—^Victor Talking Mach. Co. 
V. Hoschke, N.Y., 188 F. 326, 110 
C.C. A. 304, reversed on other 
grounds Victor Talking Mach. Co. 
V. Sonora Phonograph Co., C.C., 188 
F. 330. 

4 C.J. p 1149 note 90. 

67. U.S.—Victor Talking Mach. Co. 
V. Hoschke, supra. 

68. U.S.—Watson v. U. S., C.C.A. 
Ala., 107 F.2d 1. 

69. U.S.—City of 'Louisville v. 
Louisville Home Telephone Co., C. 
C.A.Ky., 279 F. 949. 

70. U.S.—Continental Oil Co. v. 
bsage Oil & Reflning Co., C.C.A. 
bkl., 57 F.2d 527, certiorari denied 
53 S.Ct. 17, 287 U.S. 616, 77 L.Ed. 
535. 

71. U.S.—U. S. V. Brookridge Farm, 

C. C.A.Cok)., 111 P.2d 461, affirming,, 

D. C., Brookridge Farm v. U. S., 27 

F.Supp, 909—^American Surety Co. 
of New York v. Standard Asphalt 
-Co. of Florida, C,C.A.Pla., 75 P.2d 
1, certiorari denied 55 S.Ct. 655, 295 
U.S. 741, 79 L.Ed. 1687, affirming, 
D.C., Standard Asphalt Co. of Flor¬ 
ida v. Americkn Surety Co^ of New 
York, 5 F.Supp.' 436-rJCohsolidated 
Indemnity & Insurance Ocu v. Sal-» 
irion & Cowin, Mining Engineers and 
Contractdrs, C.C.A,AlaL, 64' F.2d 756 
^-^ompanhia- De Navegacao Tiloyd: 
BraVileird v. - "C. ‘ G; - Blake Oo.,; C.C. 
A.N.Y., U 616--MQSS.V. Sher- 
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[ burne, C.C.A.Mass., 11 F.2d 579, 

I certiorari denied 47 S.Ct. 100, 27^3 

U. S. 710, 71 L-Ed. 852—Becker 

Bros. V. U. S., C.C.A.N.Y., 7 F.2d 3 
—Straus V. Victor Talking Mach. 
Co., C.C.A.N.Y., 297 P. 791—U. S. 

V. Benedict, C.C.A.N.Y., 280 F. 76, 
affirming judgment conditionally, 
D.C., Benedict v. U. S., 270 F. 267, 
and affirmed 43 S.Ct 357, 261 U.S. 
294, 67 L.Ed. 662—Mullins 'Lumber 
Co. V. Williamson & Brown Land & 
•Lumber Co., S.C., 255 P. 645, 167 
C.C.A. 21—Rederiaktiebolaget Amie 
V. Universal Transp. Co., N.Y., 250 
F. 400, 162 C.C.A. 470, certiorari 
denied 38 S.Ct. 42'5, 243 U.S. 675, 
62 'L.Ed. 933—Breakwater Co. v. 
Donovan, Chio, 218 F. 340, 13'4 C. 
C.A. 148—Cunningham v. Under- 
wood, Tenn., 116 F. 803, -53 C.C.A. 
99. 

4 C.J. p 1138 note 63. 

Unliquidat^ damagas 

In personal Injury or other actions 
for unliquidated, damages where the 
verdict is excessive and there is no 
other error requiring reversal, the 
court will affirm the judgment on the 
entry by p^aintifC of a remittitur of 
that part of his recovery which the 
court deems excessive.—Hazard Pow- 
der Co. v. Volger, Wyo., 58 P. 152, 
7 C.C.A. 130. 

Zntarest 

Where a judgment is excessive in 
the matter of interest hut is proper 
in , every other, respect and the 
amount of the excess can be ascer- 
tained by oalculatlon, it may be re- 
mitted and the judgment be alloweC 
to stand for the* residue.—B. F. Stur- 
tevant, Go. v. Champion 'Pibre Co., 
Ohiq. 232 F. .1, 146 C.C.A. 19^3—4 C.J. 
p 1141 note 89. 
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the excess of the judgment appealed from is mere- 
ly a matter of computation and does not involve a 
determination of a disputed question of fact;*^- and 
the practice is commended by the courts on the 
ground that it saves the time and expense attend¬ 
ant on a new trial.'^^ Jn the absence of a ciear 
showing that the verdict is excessive, the review- 
ing court is hesitant to order a remittitur,and 
will not ordinarily do so where it is not apparent 
from the record what the amount of the excess is 
and for what amount the correct judgment should 
be,'^5 or where there is no mathematical basis by 
which that portion of the verdict which was due 
to the erroneous element can be computed, or at 
least closely approximated."^^ A remittitur will not 
be allowed where the verdict and judgment based 
thereon are wholly outside the issues in that they 
award damages on a theory wholly at variance with 
the allegations of the complaintA"^ The court can- 
not take the place of the jury, and if the condi- 
tion fixed by the court seems unjust, the party can 
protect himself by declining to accept itJ^ A re¬ 
mittitur cannot be entered after the expiration of 
the time allowed thereforJ^ On affirmance after 
remittitur, the circuit court of appeals cannot add 
interest from the date of the rendition of the Serv¬ 
ices forming the subject matter of the action to the 
date of the entry of judgment, when plaintiff did 
not ask for such interest in his complaint^O 
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cc. Rendering Final Judgment or Directing 
Further Proceedings 

In a proper case the circuit court of appeal in af- 
firming may render final judgment or remand the case 
for further proceedings. 

Where the cause is not ripe for final disposition, 
on affirmance the reviewing court may remand the 
cause for final disposition thereof or further pro¬ 
ceedings therein.s^ Where plaintiff does not have 
a cause of action, on affirmance of an order sus- 
taining a demurrer to the petition, the case should 
not be remanded with leave to amend.^^ In an ac¬ 
tion to recover excessi ve payments, where defend¬ 
ant had offered no proof of the amount of an al- 
leged set-off, the circuit court of appeals affirming 
the judgment for plaintiff would not remand the 
cause in order that the district court might deter- 
mine the amount of credits to be deducted.^^ On 
affirmance of an order discharging an order to 
show cause why a judgment should not be opened, 
the time for execution of a writ of execution, levy 
under which was stayed pending the appeal, should 
be extended for a sufficient time to allow the mar- 
shal to execute it.^^ The circuit court of appeals 
has power, either as a matter of substantive right 
under the state law or as a matter of procedure un¬ 
der federal statute and court rule, to add damages 
for delay to a judgment which it affirms on being 
satisfied that the appeal was without merit and ap- 


JndgTnent exceedingf damag-es proved 

Where the judgrnent, or the verdict 
on which the judgment is based, is in 
excess of the damages .proved and 
the evidence clearly shows the 
amount for which judgment should 
have been rendered, the judgment 
may be affirmed on condition that 
plaintiff remit the excessive part of 
his recovery.—Gulf States Creosoting 
Co. V. 'Loving, €.C.A.N.a, 120 F.2d 
195. 

Brrors cured hy remittitTir 

(1) Admission or rejection of evi¬ 
dence.—Lroewer v. Harris, N.Y., 57 F. 
S68, 6 C.C.A. ^4. 

(2) Instructions.—Hazard Powder 
Co. V. Volger, Wyo., 58 F. 158, 7 C.C. 
A. 136—Hazard Powder Co. v. Volg¬ 
er. Wyo., 58 P. 152, 7 aC.A. 130. 

73. U.S.—U. S. Potash Co. v. Mc- 
Nutt, C.C.A.N.M., 70 F.2d 126, costs 
taxed 70 F.2d 1003. 

73. U.S.—^American Surety Co. of 
•New York v. Standard Asphalt Co. 
of Florida, C.C.A.Fla-, 75 F.2d 1, 
certiorari denied 55 S.OL 655, 2^5 

U. S. 741, 79 ’UEd. 1687, affirming, 
D.C.* Standard Asphalt Co. of Flor¬ 
ida V. American Surety Co. of New 
York, 5 F.Supp. 430—Cheshrough 

V. Woodworth, 195 F. 875, 118 C.C. 
A. 465. 


74. U.S.—Smith v. Socony Vacuum 
Oil Co., C.C.A.N.Y., 96 F.2d 98, cer¬ 
tiorari granted Socony Vacuum Oil 
Co. V. Smith, 59 S.Ct. 81, ‘305 U.S. 
5S6, 83 ‘LuEd. 370, and affirmed 59 
S.Ct. 262, 305 U.S. 424, 83 L..Ed. 
265. 

75. U.S.—Cheshrough v. Woodworth, 
Mich., 195 F. 875, 116 C.C.A. 465. 

76. U.S.—Grand Trunk Western R. 
Co. V. H. W. Nelson Co., UC.A. 
Mich., 118 P.2d 252, denying re- 
hearing 116 F,2d 823—New York, 
C. & St. iLi. 'R. Co. V. Niebel, Ohio, 
214 F. 952, rSl C.C.A. 248. 

4 C.X p 1145 note 24. 

77. U.S.—Phoenix Assur, Co. v. 
Maryland Gold Min. ^ Dev. Co., 
Idaho, 146 P. 501, 77 C-CA. 15. 

4 C.J. p 1142 note 99. 

78- U.S.—^Pennsylvania Co. v. Shee- 
ley, Ohio. 221 P. 901, 137 aC.A. 
471. 

79. U.S.—Standard Asphalt Co. of 
Florida v. American Surety Co. of 
New Yark, I>.C.F1;^, 5 F.Supp. 430, 
432, citing Corpus Juris, and af¬ 
firmed, C.CLA,, American Surety 
Co. of New York v. Standard As¬ 
phalt Co, of Florida, 75 F.2d 1, 
certiorari denied 55 S.Ct. 655, 295 
U.S. 741, 79 liBd- 1687. 
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80. U.S.—U. S. Potash Co. v. Mc- 

Nutt, C.C.A.N.M:., 70 F.2d 1003, 

taxing costs 70 F.2d 126. 

81. U.S.—Florida Power & Light Co. 
V. City of Miami, C.C.A.Pla., 98 F. 
2d 180, certiorari denied 59 S.Ct. 
147, 305 U.S. 644, 83 'L.Ed. 415i 

Fetitloii for rehearing* in trial court 
Leave granted to appellante, after 
affirmance of interlocutory decree, to 
file petitions for rehearing in the 
trial court.—Central California Can- 
neries Co. v. Dunkley Co., C.C.A.Cal., 
282 F. 406, dismissing appeal, B.C., 
Dunkley Co. v. Central California 
Canneries Co., 277 P. 1001. 

82. U.S.—Northwestern Light & 
Power Co. v. Town of Milford, 
lowa, C.C.A.Iowa, 82 F.2d 1023, 
modifying 82 F.2d 45. 

83. U.S.—U. S. V. Rodiek, C.C.AN. 
Y., 120 P.2d 760, denying rehearing 
117 F.2d 588, certiorari granted 
Rodiek v. U. S., 62 S.Ct. 101, 314 
U.S. 597, 86 L.Ed. 481. affirmed' 62 
S.CL 733, 315 U.S. 783, 86 ;L.Ed. 
1190, rehearing denied 62 S.pt. 940, 
316 U.S. 707, 86 L.Ed. 1774. 

84w U.S.—Glenn v. W. C. Mitchell 
Co., aaA.N.D., 285 F. 381, modify¬ 
ing opinion 282 F. 440. 
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parently taken merely for delay.^S court can- 

not add to a judgment affirming a judgment enjoin- 
ing the seizure of property under state law a pro- 
vision that defendants may apply to the lower court 
for a further order or decree i£ the state supreme 
court holds the statute valid and applicable to the 
conditions shown, where no case involving such is- 
sue is pending in such court.^^ On appeal from an 
order granting a preliminary injunction, the court 
cannot enter a decree for complainant on the mer- 
its unless it can see that the whole issues can be 
disposed of at once without injustice to the par- 
ties.^'^ 

(6) Modification 

The Circuit court of appeais has power, in a proper 
case, to modify or correct the judgment or order ap.pealed 
from, or remand the case to the lower court for correc- 
tion, 

The Circuit court of appeais has power to modify 
or correct the judgment, order, or decree appealed 
from,^® or remand the case to the lower court for 


correction.^^ The power to modify is generally the 
power to render such judgment as the lower court 
should have rendered, where the appellate court is 
in possession of ali the facts and evidence or oth- 
erwise occupies the same position as the trial 
court.90 On appeais in equity cases, the higher 
court has somewhat broader powers of review than 
on appeais in actions at law tried before a jury, 
and further it generally has the benefit of findings 
of fact made by the trial court. Accordingly, on 
such an appeal, where the court can see from the 
record what the rights of the parties are, it not 
only has the power to render such a decree as ought 
to have been rendered below, without remanding 
the case,^i but it is also held to be its duty to do 
so.^^ The court cannot reform a judgment where 
the right to appeal has been forfeited,^^ or where 
the record is insufficient to show clearly what judg¬ 
ment should have been rendered by the lower 
court.94 A defendant against whom a preliminary 
injunction was ordered will be presumed to agree 


85. U.S.—Occidental 'Life Ins. Co. v. 
Eiler, aC.A.Mo., 126 F.2d 429, de- 
nying rehearing- 125 F.2d 229, cer¬ 
tiorari denied 62 S.Ct. 1278, '316 U. 
S. 688, 86 L.Ed. 1760. 

8& U.S.—Davies v. Mills Novelty 
Co., C.C.A.Neb., 70 F.2<^ 424. 

87. U.S.—Meccano, Limited, v. John 
Wanamaker, New York, N.Y., 250 
F. 250, 162 C.C.A. 386. 

88. U.S.—Pidelity & Deposit Co. of 

Maryland v. Davis, C.C.A.Va., 127 
P.2d '780—Hunt v. Seeley, C.C.A. 
Tex., 115 P.2d 205—-London & Lan- 
cashire Indemnity Co. of America 
V. Courtney, C.C.A.Okl., 106 F.2d 
277—^^tna Casualty & Surety Co. 
V. Catskill Nat. Bank & Trust Co., 
C.C.A.N.T., 102 F.2d 527^Drain- 

ag-e Dist. No. 7 of Poinsett County, 
Ark. V. Sternberg, C.C.A.Ark., 16 F. 
2d 598, modifying 15 F.2d 41— 
Wadden v. Crow, C.C.A.S.D., 1 F.2d 
300—Journal of Commerce Pub. 
Co. V. Tribune Co.. C.C.A.IIL, 286 F, 
111—Dalton-Kelly Coal Corpora¬ 
tion V. Taplin, C.C.A.W.Va., 275 F. 
191—Equitable Trust Co. of New 
York V. Denver &, R. G. R. Co., N. 
Y., 250 P: 327, 162 C.C.A. 397, af- 
firming, D.C., Equitable Trust Co. 
of New York v. Western Pac. Ry: 
Co., 244 F. 485, and certiorari de¬ 
nied Denver & R. G. R- Co. v. Equi¬ 
table Trust Co. of New York, '38 S. 
€t 423, 246 U.S. 672, 62 L.Ed. 932. 
Judgmeuts at law entered by 

oottirt without intervention of jury 
may be modrfied on appfeal:—U. S. v. I 
Salmon, C.C.A.Miss., 42 P.2d 35’3—| 
Morr?^ V. Texas WoTking Barrel Mfg. 
Co., CtC.A.T€x„ 13 P,2d 977.' . . 

CliaiiLge of co]].dltioii8 peading appeal 
Where conditions have chAriged 


pending an appeal from an order of 
the federal district court, the Circuit 
court of appeais, with the consent of 
the parties, has the authority to 
modify the order.—^In re Miller, C.C. 
A.N.Y., 281 P. 764, appeal dismissed 
Schaefer v. Miller, 43 S.Ct 519, 262 
U.S. 760, 67 L.Ed. 1220. 

Stiptnation of parties 
Where both parties to appeal, in 
eifect, agreed that trial courts decree 
providing that depositions taken and 
filed in case and exhibits identifled 
in depositions and filed could be used 
in any action in district court where- 
in defendant and plaintiff or their 
customers or privies were parties 
should be construed as meaning that 
depositions and exhibits could be 
used only in suits relating to same 
subject matter as instant case, Cir¬ 
cuit court of appeais would consider 
that parties had stipulated that de¬ 
cree be modified to limit use of depo¬ 
sitions in question In -suits relating 
to same subject matter as instant 
case.—Caterpillar Tractor Co. v. In¬ 
ternational Harvester Co., C.C.A.Cal., 
106 F.2d 769. 

89. U.S.—Close v. Brictson Mfg. Co., 
C.C.A.Neb., 49 F.2d 751. 

90. U.S.—Richmond v. Atwood, 
Mass., '52 F. 10. 2 C.C.A. 596, 17 
L.-R.A. 615. 

4 C.J. p 1150 note 4. 

91. U.S.—Richmond v. Atwood, su¬ 
pra. 

92. U.S.—^National Pigments 

Chemical Co. v. C. K. Williams & 
Co., C.C.AMo., 94 F.2d 792. 

93. U.S.—'Lafontaii v. Elting, N.Y., 
53 F.2d 180, reversing, D.O., 54 F.2d 
664, and rehearing denied, C.C.A., 
59 F.2d 204,' certiorari denied Laf-. 
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ontan v. American Import & Ex- 
port Co., 53 S.Ct 221, 287 U.S. 664, 
77 L.Ed. 573. 

94. Amendineat to accord with par¬ 
ties* views 

Circuit court of appeais is not at 
liberty to amend judgment to accord 
with respective views of parties to 
suit on construction contract involv¬ 
ing questions of fact.—St Joseph 
Loan & Trust Co. v. Studebaker Cor¬ 
poration, C.C.A.Ind., 66 F.2d 151, cer¬ 
tiorari denied 54 S.Ct 209, 290 U.S. 
699, 78 L.Ed. 601. 

Issne ZLOt tried 

Where United States sought recov- 
ery of excessive payments made by 
Alieh Property Custodian on ground 
that they had been induced by fraud- 
ulent misrepresentations and also 
that they resulted from a mistake of 
law, and verdict had been directed on 
theory of mistake of law, Circuit 
court of appeais, on affirming judg¬ 
ment would not direct district court 
to disallow interest allowed, since 
amount of interest depended on 
whether there had been fraud and 
that issue had not been tried.—U. S. 
V. Rodiek, C.C.A.N.Y., 120 F,2d 760, 
denying rehearing 117 F.2d 588,*''cer- 
tiomri granted Rodiek v. U. S., 62 
S.Ct 101, 314 U.S. 597, 86 L.Ed. 481, 
affirmed 62 S.Ct 793, 315 U.S. 783, 86 
L.Ed. 1190, rehearing denied 62 S.Ct 
940, 316 U.S. 707, 86 L.Ed. 1774. 
IJiscretioiL of court 

If amount of interest recoverable 
by United States in action to recov- 
er excessive payments made by Alien 
Property Custodian was a matter of 
discretion based on considerations of 
fairness, the circUit court of appeais, 
on affirming judgment, could not di- 
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to a modification of the order where such modifi- 
cation is in his favor.^^ 

Correciian of formal or clerical errors. Mere 
clerical errors in the form of a judgment, as shown 
in the C.J.S. titie Judgments § 237, also 34 CJ. p 
229 note 83, may, and should, be corrected in the 
court below. If, however, there has been a failure 
of the lower court in this respect, such errors will 
usually be remedied in the appellate court by that 
court either directiy modifying the judgment or de- 
cree or remanding the case to the lower court with 
directions to make the modification.®® 

Changing rclief or recovery or denial thereof, 
Tn a proper case an appellate court may modify the 
judgment of the lower court by altering the relief 
granted, as by striking out and eliminating improper 
provisions in the judgment or decree,^^ striking out 
part of the relief and substituting other relief,®^ 
changing an absolute dismissal to a dismissal with- 
out prejudice99 or a dismissal at the cost of defend¬ 
ant,^ amending a judgment for defendant on the 
pleadings to be without p re judice to another ac- 
tion,2 or substituting other parties for those for, 
or against whom, the judgment was rendered.^ 

Although it has been denied that the circuit court 
of appeals has power to increase the award made 
by the verdict of a jury,^ at least where it does not 
appear from the record that defendant"s liability 
for the amount was conceded or that there was no 
Toom for contesting it,^ generally the court has 


power, in a proper case, to modify, or to order the 
lower court to modify, the judgment appealed from 
by reducing the amount thereof,® as where there 
were errors of computation.'^ With respect to in- 
terest, judgments have been modified and reduced 
in amount where they have erroneously allowed and 
included interest,^ or allowed interest at too high a 
rate,^ or for too long a period of time.l® 

The general rules hereinbefore discussed have 
been applied by the appellate courts in modifying 
or refusing to modify judgment or decrees in ac- 
tions or proceedings for an injunction.^^ 

Effeci of nwdification. Modification of a decree 
in some particulars without modifying other pro¬ 
visions leaves it effective and conclusive of the 
rights of the parties as to such other provisions. 

(7) Reversal 

(a) Grounds 

(b) Scope and extent of relief in gen¬ 

eral 

(c) Rendering or ordering final judg¬ 

ment 

(d) Ordering new triai or other proceed- 

ing in lower court 

(e) Compelling or directing restitution 

(f) Effect of reversal 

(a) Grounds 

aa. In general 


rect district court to digallow inter¬ 
est allowed unless convinced that 
district court had abused its discre- 
tion.—tJ- S. V. Kodiek, supra. 

95- U.S.—^Fransioli v. Prest-0-aL.it6 
Co., Tenn., 234 F. 63, 148 C.C.A. 79. 
63 C.J. p '580 note 75. 

U.S.—Stanolind Oil & Gas Co. v. 
Guertzgren, C.CA-Mont., 199 F.2d 
399—Dextone -Co. v. Building 
Trades CounciI of Westchester 
County, C.C.A.N.T., 69 F.2d 47. 
lyr. U.S.—Tyler County, Tex. v. 
Town, C.C.A.Tex., 23 F.2d 371, cei- 
tiorari denied 49 S.Ct. 9, 278 U.S. 
601, 73 IxEd. 539—Mason City, & 
Pt. D. R, Co. V. Boynton, lowa, 158 
F, 599, 85 C.C.A, 421. 

96^ U.S.—U. S. V. Robins, C.CXA. 
Miss., 117 P.2d 145—^Juneau Ferry 
& Nav. Co. V. Alaska SS. Co., Alas- 
ka, 121 F. '356, 58 CCA 34 

TT.S .—Edwards v. Glasecocfc, GC 
A-Tex., 91 F.2d: 625—Cage y- Cage, 
aCwATex., 74 F.2d 371—Rmyth v. 
Asphalt Belt Ry. Co., C.C.ATex., 
12 F.2d 14, amendingr, D.C., 292 F. 
S76, and transferred, see 45 SvCL 
242, 267 U.S. 326, 69 ‘L..Ed. 629— 
Hairison v. Farmers' 'Lu & T. Co., 
Tex., 94 F. 728, 36 C.aA. 443. 


1. U.S.—Xew York 'Life Ins. Co. v. 
McCarthy, C.CAAla., 22 F.2d 241. 

2. U.S.—Johnson v. Riverland Levee 
Dist., C.C.AMO., 117 F.2d 711, 134 
ALjR. 326. 

3. U.S.—Wiihite v. Skelton, 149 F. 
67, 78 <1C.A 635, reyersing 5 Ind. 
T. 621, 82 S.W. 932. 

4 C.J. p 1156 note 86. 

4. U.S.—Dock Contractor Co. v. City 
of New York, C.C.AN.Y., 296 P. 
377. 

5- U.S.—Bmpire Fuel Co. v. Lyons, 
Ohio, 257 F. 890, 169 C.C.A 40, cer¬ 
tiorari denied 40 S.Ct. 393, 252 U. 

S. 582, 64iL.Ed. 727. 

Brror of la-w 

Case should be remanded for entry 
of proper judgnient without new tri¬ 
ai, where oniy error committed was 
error of law in limiting- amount of 
damag-e which plaintiff was entitled 
to recover under undisputed evidenoA 
—Bamebey v. Barron G. Collier, Inc., 
C.C.A.Neb.. 65 P.2d 864. 

6u U.S.^—Gary y. Consolidateid 'For- 
warding Co., C.C.A.Wis., 115 F.2d 
632—^yvestem Union Telegraph Co. 
V. Aldridge, C.GA.Gal., 66 F.2d 26, 
89 AL.R. 352—In re Centiral R. of 
New Jersey, C.GAN.Y., 52 F.Sd 20 
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—^U. S. V. Salmon, C.C.A.Miss., 42 
F.2d ‘353—Southern Ry. ■Co. v. Mc- 
Kinney, C.C.A.Ala., 276 F. 772— 
Walker v. Gulf & I. Ry. Co. of Tex¬ 
as, C.GATex., 269 F. 885—Pacific 
Postal TeL Cabi e Co. v. Fleisch- 
ner, Or., 66 F. 899, 14 C.C.A 166. 

7. U.S,—St. Paul Fire & Marine Ina 
Co. V. Garza County Warehouse & 
Markotin& Ass^n, C.C,ATex-, 93 F. 
2d 590. 

& U.S.—U. S. y. Salmon, GC.A 

Miss., 42 F.2d 353—Pacific Postal 
TeL Cahle Co. v. Fleischner, Or., 
66 P. 899, 14 COA 166. 

9. U.S.—Otoe County Nat. Bank v. 
Belany, GC.ANeb., 88 F.2d 238. 

1<X U.S.—^American Nat. Bank v, 
Williams, Kan., 101 F. 943, 42 C.C 
A 101. 

11. U.S,—^Ada County y. Oregon 
Short Cone R, Co., C-CLAIdabOt 97 
F.2d 666, affirming, I>.C., Oregon 
Short Line R. Co. v. -Ati a , County, 
18 F.Supp. 842. 

ISL U.S.—Trappey v. McUhenny Co., 
<lC.ALa., 12 F.2d 19, ceriioraxi de¬ 
nied 47 S.Ct 94 273 U.S. 699, 71IL. 
Ed. 846. 
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bb. Technical, formal, or trivial defects 
or errors 

cc. Amount or extent of recovery 
aa. In General 

Any materiai and harmfui error of Faw entering into, 
or forming the basis of, some legal action, ruling, or de- 
cision of the lower court affords ground for reversa!; 
and a judgment may be reversed on confessiori of error, 
or for want of jurisdiction. 

While an appellate court will usually reverse only 
for a ciear and materiai error of law,^3 ^ gener- 
al rule practically any materiai and harmfui error 
of law entering into, or forming the basis of, some 
legal action, ruling, or decision of the lower court 
will afford grounds for reversal.^^ Thus a judg- 
ment will be reversed for materiai error of the trial 
court in its rulings on the sufficiency of the plead- 
ingSjl^ as where the court erroneously sustained a 
demurrer,^® or where the pleadings are insufhcient 
to support the judgment rendered;^^ in declining, 
on the ground of lack of power, to allow an amend- 
ment to be made which it was within its discretion 
to grant;^^ in applying the rules of evidence;!^ 
in giving improper, or in refusing to give proper, 
instructions to the jury or in dismissing the ac- 
tion^i or directing a verdict,^^ as where the evi- 
dence did not warrant a directed verdict, notwith- 
standing both parties moved for a directed ver- 
dict.^S It is ground for reversal that the district 
court granting a temporary injunction did not state 
Teasons therefor and did not make findings of fact 


and conclusions of law as required by the Federal 
Rules of Civil Procedure,^^ yet where the judgment 
is supported by the findings of fact and is appar- 
ently correct, it will not be reversed for error in 
one particular conclusion of law.25 A judgment 
may be reversed where the jury^s verdict was gen- 
eral and it was impossible to teli whether the jury 
found for the prevailing party on an issue unsup- 
ported by the evidence which, with others, was er¬ 
roneously submitted to the jury,^® or when it was 
made to appear that there was a want of substan- 
tial evidence to support the judgment.^^ The Cir¬ 
cuit court of appeals cannot set aside a decree on 
newly discovered evidence, but may grant permis- 
sion to the district court to hear and determine such 
applicati on for a rehearing, exercising a sound dis¬ 
cretion, by reservation of such right to the district 
court in its mandate.^^ A trial court should not be 
reversed for declining to amend a decree which the 
Circuit court of appeals has afi&rmecL^^ Where an 
action at law is tried without a jury and the court 
makes a general or special finding of fact, the ap¬ 
pellate court cannot reverse that finding, or the 
judgment based thcreon, for any error in fact.^*^ 

Confession of error. A judgment will ordinarily 
be reversed on a confession of error by appellee, 
respondent, or defendant in error.^^ 

Want of jurisdiction. A judgment or order ren- 
dered without jurisdiction or authority must ordi¬ 
narily be reversed,and an appellate court may of 


^3. U.S.—Potts V- Villare of Haver- 
straw, C.C.A.N.T., 93 F.2d -oOS— 
Binney v. Ohesapeake & Ohio Ca- 
nal Co., D.a, 8 PeL 21-4, 8 L-Ed. 
921. 

U4. U.S.—Collins v. Metro-Goldwyn 
Pictures Corporation, C.C.A.N.T., 
106 F.2<i 83, reversing, D.C., 25 F. 
Supp. 781. 

Application of wrongr law 

Where federal district court ap- 
plied the law determined hy federal 
courts rather than law determined by 
PMinsylvania court in quashing writs 
-of scire facias, issued under Penn- 
sylvania statute, to bring in addi- 
tional defendant, the order of district 
court quashing the writs was re¬ 
quired to he reversed.—-Deslauriers 
Steel Mould Co. v. Gangaway, C.C.A. 
Pa., 97 P.2d 78. 

IS. U.S.—Van Doren V. Pennsyl- 
vania IL Co., N.J., 93 F. 260, 'Z5 
C^CA. 282, . 

4 G.J. p 1165 note 45. 

U.S.—^Van Doren v, Pennsyl- 
vania R. Co., supra. 

U.S.—Texas Tract Co. v. Collier, 
Texi, IdS F. 65; 11& aCA. 82. ; 


18 . U.S.—In re Bieler, C.C.A.N.T., 

295 F. 78. 

19. U.S.—'Rettig Beverage Co. v. U. 
S., C.C.A.Pa., 13 F.2d 740. 

20. U.S.—Deal v. U. S., Alaska, 47 S. 
Ct 613, 274 U.S. 277, 71 *D.Ed. 1045, 
reversing, C.C.A., 11 F.2d 3, certio¬ 
rari granted 46 S.Ct 630, 271 U.S. 

j 656, 70 L.Ed. 1135—Shell Oil Co. v. 
Kamper, C.C.A.Miss., 111 P.2d 569 
—Pappas V. Baltimore & O. B. Co., 
CC-A-Ohio, 37 F.2d 271—Chesa- 
peake & O. Ry. Co. v. Cochran, C. 
C.A.W.Va., 22 P.2d 22—Consolida- 
tion Coal Co. v. Peninsular Port- 
land Cernent Co., C.C.A.Mich., 272 
F. 625, certiorari denied Peninsular 
Portland Cernent Co. v. Consolida- 
tion Coal Co., 42 S.Ct. 52, 257 U.S. 
641, 66 ‘L-Ed. 411. 

21. U,S.—^Ruby v. Atkinson, Tex., 71 
F. 567, 18 CLC-A 24r9. 

22. U.S.—U. S. V. Brown, C.aAS.C., 
107 F.2d 401. 

23. Til.S.—U. S. V. Brown, suiwra, 

24. U.S.—Shannon V. Retail Clerks, 
International Pro tecti ve Ass*n, C.C. 
A-nU 128 F.2d 553. 

25. U.S.—Gray v. Smith, Cal., 83 P.; 
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824, 28 C.C.A 168, afflrming, C.O.. 
76 F. 525. 

26. U.S.—Schilling v. Delaware & 
H. R. Corporation, C.C.A.N.T., 114 
F.2d 69. 

27. U.S.—U. S. V. McAlister, C.C.A. 
Mont., 88 F.2a 379. 

28. U.S.—^Hazeltine Corporation v. 

WUdermuth, C.C.AJ^.T., 35 F.2d 

733. 

29. U.S.—Clarke v. Hot Springs 
Electric Light & Power Co., C.C.A. 
Wyo., 76 P.2d 918, certiorari de¬ 
nied 56 S.Ct. 147, 296 U.S. 624, 80 
L,Ed. 443. 

30- U.S.—Southern Surety Co. of 
Des Moines, lowa v. U. S., C.C.A.S. 
D., 23 F.2d 55, certiorari denied 49 
S.Ct. 11, 278 U.S. 604, 73 D.Ed. 532. 

31. U.S.—Thomas v. U. a, C.C.A 
Miss., 96 F.2d 767. . 

32. U.S.—Myers v. Bethlehem Ship- 
building Corporation, Mass., 58 S. 
Ct. 459, 303 U.S. 41, 82 D.Ed. 638, 
reversing 88 P.2d 154, afflrming^, D. 
C., Bethlehem Shipbuilding Corpo¬ 
ration V. Myers, 15 F.Supp. 915, 
rehearing deni^ C.C.A, Myers v. 
Bethlehem Shipbuildiiig Corpbra- 
tion, 89 F.2d 1000, certiorari «raht- 
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its own motion reverse such a judgment or order.^^ 
This rule applies where the record does not affirm- 
atively show jurisdiction and it has been applied 
to laek of jurisdiction of the subject matter.^^ 

bb. Technical, Formal, or Trivial Defects or 
Errors 

The Circuit court of appeais wiil not reverse a Judg- 
ment on account of immaterial, technical, formal, or 
trivial defects or errors. 

Immaterial, technical, formal, or trivial defects or 
errors do not afford grounds for reversal tinder the 
statute requiring the appellate court to give judg- 
ment after examination of the entire record with- 
out regard to technical errors, defects, or exceptions 
which do not affect the substantial rights of the 
parties.^® So, Federal Rules of Civil Procedure, 
rule 61, providing that no error is ground for dis- 
turbing a judgment or order uniess inconsi^tent 
with substantial justice, while intended for the 
guidance of the district court, should be heeded by 


the appellate court to make it effective.^'^ Howev- 
er, neither this rule nor the statute was intended to 
deprive a litigant of a substantial right,^^ and 
where error is shown, and it does not clearly ap- 
pear that the correct resuit was reached and that 
the error was not injurious, the court will reverse 
the judgment.^® The statute, which embodies a 
sound principle bf practice,'^® governs the disposi- 
tion of cases on appeal, whether civil or criminal, 
legal or equitable, and applies to ali actions at law, 
including those wherein a jury is waived.^l It does 
not authorize setting aside a former judgment 
which has become final by the lapse of the term.*^^ 

Applying the general rule, it has been held that 
the Circuit court of appeais will not reverse for im- 
material, technical, formal, or trivial irregularities 
of procedure errors or defects in process de¬ 
fects or errors with respect to the pleadings er¬ 
rors in the joinder of two or more causes of ac- 
tion;^^ errors or irregularities in connection with 
the trial of the case,'*'^ such as improper argument 


ed 58 S.ct. 26, 302 U.S. 667, 82 Lu 
Ed. 515, and Myers v. Mackenzie, 
58 S.ct. 27, 302 U.S. 667, 82 L.EdL 
515—^Nashua & L. R. Corp. v. Bos¬ 
ton & Li. R. Corp., Mass., 51 F. 929, 
2 C.C.A. 542. 

33. U.S.—Newcomb v. Burbank, K. 
Y., 181 F. 334, 104 C.C.A. 164. 

34. U.S.—Newcomb v. Burbank, su¬ 
pra. 

4 C.J. p 1162 note 6. 

35. U.S.—Cochran v. Childs, 111., 111 
F. 433, 49 C.C.A. 421. 

36. U.S.—^Keller v. Brooklyn Bus 
Corporation, C.C.A.N.Y-, 128 F.2d 
510—Pittman v. Schultz, C.C.A. 
Miss.. 125 F.2d 82—Valley Shoe 
Corporation v. Stout, C.C.A. Mo., 
98 F.2d 514—Model Dairy Co. v. 
Poltis-Fischer, Inc., C.C.A.N.Y-, 91 
F.2d 971—Maryland Casualty Co. v. 
Reid, C.G.A-Tex., 76 F.2d 30—^Aiken 
Mills V. Boss Mfg-. Co., C.C.A.N.T., 
65 F-2d 344—Kline v. Blackwell, 
C.C.A.Fla., 63 P-2d 897, certiorari 
denied 64 S.Ct. 54. 290 U.S. 636, 
78 Ii.Ed- 553—^Norrell v. Maryland 
Casualty Co., C.C.A.Tex., 62 P.2d 
352—S. A. Lynch Enterprise Fi- 
nance Corporation v. Dulion, C.C.A. 
Ga., 45 F.2d 6—National Surety Co. 
V. Sheridan County, Mont., C.C.A. 
Mont., 33 F.2d 473—Murphy v. In¬ 
dia Tire St Rubber Co., C.C.A.Tex., 
29 F.2d 228, certiorari denied 49 
S.ct 252, 279 U.S. 838, 73 L.Ed. 
985—^M<mument Pottery Co, t. Im- 
perial Coal Corporation, C.C.A-N.J., 
21 F,2d 683, certiorari denied 48 
aCt 213, 276 U.S. 618, 72 L.Ed. 
734—rRierce Petroleum Corporation 
V. Empire Gas & Fuel Go. of Maine, 
C.C.A.Tex., 17 F.2d 758—Mitchell 
V. Pittsburgh, C.* C. & St Ia R.^ 


Co., C.C.A.Ohio, 13 F.2d 704—Ohio 
Valley Bank v. Greenebaum Sons 
Bank & Trust Co., C.C.A.W.Va., 
11 F.2d 87—Fidelity & Casualty 
Co. of New York v. Glenn, C.C.A. 
W.Va., 3 F.2d 913—Hunt v. Pearce, 

C. C.A.Okl., 284 F. 321, afRrming, 

D. C., 271 F. 498—In re Griggs, 
Minn., 233 F. 243, 147 C.C.A. 249, 
denying rehearing 227 F. 795, 142 
C.C.A. 319. 

4 C.J. p 924 note 98. 

Review of harmless error generally 
see supra § 297 h. 

37. U.S.—University City v. Home 
Fire & Marine Ins. Co., C.C.A. 
Mo., 114 F.2d 288. 

38. U.S.—University City v. Home 
Fire & Marine Ins. Co., supra. 

38. U.S.—Consolidated Grocery Co. 
V. Hammond, Fla,, 177 F. 641, 99 
C.C.A. 195. 

40. U.S.—Choctaw, O. & G. R. Co. v. 
Jackson, C.C.Okl., 182 P. 342, af- 
firmed 192 F. 792, 114 C.C.A. 12. 

41- U.S.—Muentzer v. Los Angeles 
Trust & Savings Bank, C.C.A-Ind., 
3 F.2d 222. 

Pnrpose sctatnte is to prevent 
reversal of judgments because of 
technical errors which, although 
properly presented, do not afCect sub¬ 
stantial rights, and it does not re¬ 
quire the court to decide on the 
whole record whether exceptions 
were taken or not, or to overlook 
defects due to negligence, ignorance, 
or inadvertence.—Stprgard v. France 
& Canada S. S. Corporation, C.C.A. 
N.Y., 263 F. 545, certiorari denfed 
BYance & Canada S. S. Coriwratibn v. 
Storgard, 40 S.Ct. 394, 252 U.S. 585, 
64 L-Ed. 729. , 
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CoxLstrtLction of statute uot cou- 
troUed by state practice 
U.S.—Titie Guaranty & Surety Co. 
V. State of Missouri ex rei. and 
to Use of Stormfeltz, C.C.A.Mo., 105 
P.2d 496. 

42- U.S.—^Walsh Const. Co, v. U. S. 
Guarantee Co., C.C.A.Iowa, 76 F. 
2d 240, certiorari denied 56 S.CL 
120, 291 U.S. 605, 80 L.Ed. 428. 

43. U.S.—Piorito v. Clyde Equip- 
ment Co., C.C.A.Wash., 2 P.2d 807. 

44. U.S.—Southern Oil Corporation 
V. Waggoner, C.C.A^Tex., 276 P. 
487, certiorari denied 42 S.Ct 382, 
258 U.S. 626, 66 L.Ed. 798. 

45. U.S.—Sarasota County, Fla., v. 
American Surety Co. of New York, 
C.C.A.Fla., 68 F.2d 543—United S. 
S. Co. V. Barber, C.C.A.Ohib, 4 F. 
2d 625—Davis v. Shirer, C.C.A.S.C., 
288 P. 293. 

4 C.J. p 1170 note 33. 

Treating motiou to dismiss complalut 
as auswer 

Where district court treated mo¬ 
tion to dismiss complaint in the na¬ 
ture of an answer and decided case 
on. merits, and neither party would 
benefit by reversal which would re¬ 
quire distriqt court to decide ques- 
tions which it Iiad apparently de¬ 
cided, Circuit court of appeais would 
consider case on merits,—A- L. Mech- 
ling Barge Line v. Bassett, C.C.A.I1L, 
119 P.2d 995. 

46- U.S.—^Hosmer v. Wyoming R. & 
Iron Co., Wyo., 129 F. 883, 65 C.C.A. 
81. 

47. railure to admonish juxy, oft 

their separation at one particular 
time, against conversing about the 
case or forming ap opinion thereon 
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of counsel,48 or the giving of supplementary in- 
stnictions to the jury in the absence of counsel for 
the parties errors with respect to the dismissal 
of a case;^^ errors in the giving,^^ failure to 
give,52 or refusal,^^ of instructions; errors with re¬ 
spect to conclusions of law^^ or failure to make 
findings in accordance with the procedural rule;^^ 
or errors in the judgment, order, or decree,®^ or 
with respect to costs.^^ An insufficient bili of ex- 
ceptions on appeal is not a mere technical error 
which may be disregarded under the statute.^S 

Reception of evidence. The circuit court of ap- 
peals will not reverse for erroneous rulings on the 
reception of evidence which do not affect the resuit 
or are not materially injurious to the rights of the 
complaining party.59 In accordance with this, it 
has been held that judgment will not be reversed 
because of error in admission^O or exclusion^l of 
evidence; but the statute does not preclude a re- 
versal for errors in the admission of evidence which 
was given undue emphasis before the jury.62 
Whether or not a substantial right was invaded by 
the admission of irrelevant and incompetent evi¬ 


dence must depend on the circumstances of each 

case.®2 

cc. Amount or Extent of Recovery 

A judgment will not be reversed because of a techni¬ 
cal error in permitting recovery on a wrong theory, or 
because of a trifling error in the amount awarded, but 
it will not be affirmed on the ground that plaintiff could 
recover no more than nominal damages where the trial 
was terminated before proof of damages was made, and 
where the decree was erroneous in respect of costs, it 
may also be reversed with respect thereto. 

The circuit court of appeals will not reverse a 
judgment because of a technical error in permit¬ 
ting recovery on a wrong theory, where defendant 
was not injured thereby.^^ Accordingly, a judg¬ 
ment will not be reversed because of the allowance 
of a claim as special damages rather than as an ele- 
ment of general damages.®^ Where the judgment 
is clearly excessive and the exact amount of the cx- 
cess is not ascertainable from the record, the judg¬ 
ment will be reversed®^ The court will refuse to 
reverse a judgment on account of a trivial error in 
the amount awarded as damages where the cost of 
a retrial would be as much as, or more than, the 


held not ground for reversal.—Mc- 
Knight V. XJ. S,, Mont., 130 F. 659. 
65 C.C.A. 37. 

48 , u.S.—Maryland Casualty Co. v. 
Reid, C.C.A.Tex., 76 F.2d 30. 
Snstauiing' objectious to argTLments 
to resuit in reversal must be so prej- 
udicial as presumably to have con- 
ditioned verdict and judgment.—Si¬ 
lent Automatic Sales Corporation v. 
Stayton, C.C.A.Mo., 45 F.2d 471. 

U.S.—Sandusky .Gement Co. v. A. 
R. Hamilton & Co.. C.C.A.Ohio, 287 
P. 609, certiorari denied 43 S.Ct. 
705, 262 U.S. 759, 67 L.Ed. 1219. 
30 . Want of notice to defendant 
Irregularity in dismissing a suit 
-on plaintifUs motion without notice 
to defendants does not require re¬ 
versal of a subsequent decree of dis¬ 
missal made after notice, even 
thougli the record does not show a 
motion to vacate the former orders, 
ivhere no reason appeared why the 
suit should not be dismissed.—Hines 
V. Martin, C.C.A.Miss., 286 F. 653. 

. 51. U.S.—Crumlish v, Mutual Life 
Ins, Co. of New York, C.C.A.Pa., 
69 P.2d 310—Seaboard Oil Co. v. 
Cunningham, C.C.A.jB^la., 51 F.2d 
321, certiorari denied 52 S.Ct. 35, 
284 U.S. 657, 76 L.Ed. 557—Pull- 
man Co. v. Bullard, C.C.A.Ga., 44 
P.2d 347—St. Paul Fire & Marine 
Ins. Co. V. Eldracher. C.C.A-Mo., 
33 F.2d 675, certiorari denied 50 
, S.Ct 86, 280 U.S. 604, 74 L.Ed. 
649—Business Men’s Assur. Co. of 
America v. Campbell, C.C.A.Mo., 32 
P.2d 395. affirming, D.C., Campbell 
'V. Business Men's Assur. Co., 31 F. 


2d 571, and certiorari denied Busi¬ 
ness Men’s Assur. Co. v. Campbell, 
50 S.Ct 40. 280 U.S. 594, 74 L.Ed. 
642. 

52. railure to charge ou bxirdeii is 
not reversible error where the omis- 
sion was not called to the attention 
of the trial court.—Stewart v. Mor¬ 
ris, IU., 96 F. 703, 37 C.C.A. 562. 

53. U.S.—Bank of Grottoes v. 

Brown, C.C.A.Va., 8 F.2d 321. 

54. U.S.—Green Valley Creamery v. 
U. S., CX:J.A.Mass., 108 F.2d 342, 
affirming, D.C., U. S. v. H. P. Hood 
& Sons, 26 F.Supp. 672. 

55. U.S,—Green Valley Creamery v. 

U. S., supra—^National Heserve Ins. 
Co. of Illinois v. Scudder, C.C.A. 
Cal., 71 F.2d 884. 

56. U.S.—^National Biscuit Co. v. 
Litzky, C.C.A.Mich., 22 F.2d 939, 
56 A.L.It 853. 

57. U.S.-^onrad Inv. Co. v. U. S., I 
Mont, 161 P. 829, 88 C.C.A. 647. 
affirming, C.C., 156 F. 123—Sproull 

V. Pratt & Whitney Co., N.Y., 108 
F. 963, 48 aC.A. 167. 

58. U.S.—Rouhib v. Zurbrick, C.C.A. 
Mich., 67 F,2d 570. 

56. U.S.—Lopez v. Gautier, aC.A. 
Puerto Rico, 41 F.2d 914, certiorari 
granted Sanchez v. Borras, 51 S. 
Ct 80, 282 U.S. 826, 75 L.Ed. 737, 
and certiorari dismissed Lopez v. 
Gautier, 51 S.Ct 490,. 283 U.S. 798, 
75 L.Ed. 1421. 

80 . U.S.—Cook Paint & Varnish Co. 
V. Hickling,* aC.A.Neb., 76 P.2d 718 
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—Public Utilities Corporation of 
Arkansas v. Oliver, C.C.A.Ark., 64 
F.2d 60—Lord Const Co. v. U. S. 
to Use of W. E. Sexton Co., C.C.A. 
N.J., 28 F.2d 340—Belisle v. Lisk, 
C.C.A.Mass., 16 P.2d 261—Boston 

6 M. R. R. V. Card, C.C.A.Mass., 

7 F.2d 428—Southern Ry. Co. v. 
Douglas, C.C.A.Tenn., 289 F. 325— 
Reid V. Baker, C.C.A.Or., 288 P. 
969—^American Agricultural Chem¬ 
ical Co. V. Hogan, Mass., 213 P- 
416, 130 C.C.A. 52. 

61. U.S.—Fidelity & Deposit Co. of 
Maryland v. People^s Bank of San- 
ford, C.C.A.N.C., 72 F.2d 932, af- 
flrming, D.C., People*s Bank of San- 
ford, N. C., V. Fidelity & Deposit 
Co. of Maryland, 4 F.Supp. 379, and 
certiorari denied 55 S.Ct. 348, 293 
U.S. 627, 79 L.Bd. 714. 

62- U.S.—University City v. Home 
pire & Marine Ins. Co., C.C.A.Mo., 
114 P.2d 288. 

63. U.S.—^University City v. Home 
Pire & Marine Ins. Co., supra. 

64. U.S.— W. H. Goff Co. v. Lam- 
born & Co., C.C.A.Ga., 281 F. 613, 
certiorari denied 43 S.Ct 95, 260 

U. S. 734, 67 L.Ed. 487. 

65. U.S.—^United Verde Extension 
Mining Co. v. Littlejohn, C.C.A. 
Ariz., 279 F. 223. 

66. U.S.—Washington & C. Ry. Co- 

V. Mobile & O. R. Co., Ala., 255 F. 
12, 166 C.C~4- 340, rev^rsing, B.C., 
Mobile & Ow R. Co. v. Washington 
&C. Ry. Co., 242 F. 531. 
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amount indicated as error.Likewise a judgment 
or decree will not ordinarily be reversed for an in- 
considerable mistake in the matter of interest,®^ 
or merely because nominal damages were not 
awarded plaintiff.^® A judgment for defendant will 
not be affirmed, however, on the ground that plain- 
tiff could recover no more than nominal damages 
where the trial was terminated before proof of dam¬ 
ages was made.'^® W^ile a reversal of a judgment 
or decree 'will not be granted in a case where the 
oniy error relates to the allowance or taxation of 
costs, where the decree is found to be erroneous in 
other respects, the circuit court of appeals may re¬ 
verse or modify the decree of the district court with 
respect to costs in accordance with its own con- 
clusions as to the equities of the case.*^! 

(b) Scope and Extent of Relief in General 

The Circuit court of appeals may affirm in part and 
reverse in part where the judgment consists of distinet 
and independent matters, where plaintifp sets up several 
counts or causes of action capable of separation, where 
several distinet judgments are grouped in one entry, or 
where there are several coparties. 

Where a judgment appealed from consists of dis¬ 
tinet and independent matters, so that an erroneous 
portion thereof can be segregated from the parts 
that are correct, the court will not set aside the en- 
tire judgment, but onIy so much as is erroneous, 
leaving the residue undisturbedJ^ Where the judg- 
ment is entire and indivisible, however, it cannot be 
reversed in part and affirmed in part, and if there 
is reversible error therein, it must be set aside in 
totoJ^ Where plaintiff in his pleading sets up sev¬ 
eral counts or several causes of action and error 


is committed as to oniy part of them, the judgment, 
if capable of separation, shouid be aiSrmed in part 
and reversed in part.*^^ On the other hand, where 
the issue or count infected by error cannot be seg¬ 
regated, the judgment will be reversed in toto.'^5 
So where cases separately commenced have been 
Consolidated for trial, or where several distinet 
judgments in favor of separate plaintiffs are for 
convenience grouped in one entry, the reviewing 
court can properly effect a severance, and affirm 
some and reverse others.*^® A judgment or decree 
relating to several lots or parcels of land may be 
reversed as to those conceming which error has 
been committed, and affirmed as to the remainderJ'^ 
A reversal as to one or more of several coparties 
may be had whenever the circumstances of the case 
render such action proper.'^^ On affirmance of the 
decree between the original parties, the court has 
no power to reverse it as to an intervener who did 
not join the appeal.^^ 

(c) Rendering or Ordering Final Judgmciil 

On reversing a case, the circuit court of appeals may 
render or direct entry of the proper final judgment where 
the ends of justice wouid not be promoted by a new trial, 
but wil! not ordinarily do so where the facts have not been 
fully developed, or where the evidence Is conflicting, or 
where to do so wouid contravene the provisions of the 
Seventh Amendment to the federal Constitution. 

As a general rule, the circuit court of appeals re¬ 
versing a judgment in an action at law will not ren¬ 
der or order final judgment where the facts have 
not been fully developed and the case for the un- 
successful party may be strengthened on another 
trial,so or where the evidence is conflicting,^^ or an 


67. U.S.—Feters v. Mallin, C.C.Iowa. 
111 F. 244. 

68. U.S,—Gulf, C. & S. F. R. Co. v. 
Johnson, Ind.T., 54 F. 474, 4 C.C.A. 
447. 

4 C.J. p 117» note 97. 

60. U.S.—U. S. V. Withers, N.T., 130 
F. 696. 65 C.C.A. 16—Kelly v. i;ahr- 
ney, Ark., 97 F, 176, 38 C.C.A. 103. 
7a U.S.—liord V. Pathe News, C.a 
A.N.T,, »7 F.2d 508. 

TU U.S.—Chapin-Sacks Mfg. Co. v. 
Hendler Creamery Co., C.C.A.Md., 
254 F, 553. 166 C.C.A. 111, modi- 
fying, D.C., 231 F. 550. 

72. U.S.—City of Hialeah v. Groves, 
C.C.AFla., 101 F.2d 951—Board of 
Public Instruction for Brevard 
Couaty V. Osbum, C.G.A.Fla., 101 
F.ad 91»—Thorpe v. National City 
Bank of Tampa, C.C.A.Fla., 274 F. 
200—^National Surety Co. v. U. S., 
Michu, 228 P. 577, 148 CC.A. 99. 
IilRA.. 1917A 336, certiorari denied 
Brogan v. National Surety Co., 
36 S.Ct, 721, 241 U.S. 670, 60 U.Ed. 
1230, rever^d on other 38 


S.Ct. 250, 246 U.S. 257, 62 Ii.Ed. 
703, KR.A.1918I> 776—Great West¬ 
ern Coal Co. V. Chicago Great 
Western R. Co., Mo., 98 F. 274, 39 
C-C.A. 79, 

73. U.S.—San Antonio Utilities 
League v. Southwestem Bell Tel- 
ephone Co., C.C.A-Tex., 86 F.2d 584, 
certiorari denied 57 S.Ct. 783, 301 
U.S. -682, 81 UBd. 1340—Kean v. 
National City Bank, Tenn., 294 F- 
214, certiorari dismissed 44 S.Ct, 
179, 263 U.S. 729, 68 I^Ed, 528. 
Wher^ on cross wxita of exror 
from the same judgment, a portion of 
such judgrment is affirmed aiid a por¬ 
tion reversed, the resuit is to re¬ 
verse the entire judgment and to 
remand the cause for a new trial.— 
Montana Min. Cou v. St. Uouis Min. 
& M. Co., Mont., 22 S.Ct. 744, 186 
U.S. 24, 46 KEd. 1039—Empire State- 
Idaho lyCin. & Dev. Co. v. Bunker 
Hili & S. Min. & C. Cct, Idaho, 121 
E 973, 68 C.aA. 311. i 
74- U.S.—Great Western Coal Co. v. 
Chicago Great Western R. Ca, Ma, 
98 F. 274, 39 C^.A. 79^ 
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75. U.S.—State Automobile Mut. Ins. 
Cb. of Columbus, Ohio v. York, 
aC.A,N.C.. 104 F.2d 730, certio¬ 
rari denied 60 S.Ct 120, 308 U.S. 
591, 84 U.Ed. 495—Gentry v. Bill- 
ing, C.C.A.CaL, 73 F.2d 925. 

76. U.S.—Kean v. National City 
Bank, C.C.A.Tenn., 294 F. 214, cer¬ 
tiorari dismissed 44 S.Ct 179^ 263 
U.S. 729, 68 L-Ed. 528. 

77. U.S.—G. F. Stearns Eand & Uum- 
ber Co. v. Asher, C.C.A.Ky., 295 
P. 268. 

78. U.S.—DoHar S. S. Lines v. Merr, 
C.C.A-Cal., 68 F.2d 594—Chiarello 
Bros. Co, Y. Federsen, N.Y., 242 F. 

.482, 155 C.C.A. 258. 

79^ U.S.—^Muskogee Nat TeL Co. v. 
Hall, Ind.T., 118 F. 382„,55 C.C.A. 
208. 

OO- U.Su—Olivier y. Mt. Union T^n- 
ning & Extract Co., C.C.A.Pa, 264 
F- 601, reversing, U.C., 253 F. 

593. 

81. U.S.—Mason v. U. S., CGA-Mo., 
75 F.2d 54. , 
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issue of fact for the trial court is undetermined,^^ 
or the circumstances are not such as to permit a 
decision as a matter of law.^^ Thus where the dis- 
trict court in an action at law dismissed the com- 
plaint at the close of the evidence on the ground 
of res judicata, the circuit court of appeals on hold- 
ing such dismissal erroneous cannot direct final 
judgment for plaintifF on the ground that the dis- 
trict court should have granted a directed verdict 
for plaintiff.^'^ In a proper case, however, final 
judgment may be rendered or directed,as where 
the facts of the case are undisputed by reason of 
the evidence being without material conflict or oth- 
erwise,^® and only a question of law is involved,^^ 
for example, where the facts are admitted or agreed 


to by the parties.^^ Thus the circuit court of ap¬ 
peals may render, or direct the lower court to ren- 
der,^® the proper judgment in a case tried without 
a jury where the facts were fully developed,^^ 
where there were no controverted questions of 
fact^^ or the facts were agreed on by the parties,®^ 
or where the findings of the. court are undisputed,^^ 
or where the reversal is for error of law arising 
on the pleadings or record proper but it has 
been held that in such a case where the circuit court 
o£ appeals reverses because the finding of fact was 
not justified by the evidence, it cannot direct the 
entry of a judgment, but can only order a new 
trial. 

Generally, however, subject to qualifications here- 


82. U.S.—American Distilling Co. v. 
Wisconsin Liquor Co., C.C.A.Wis., 
104 F.2d 582, 123 A.L.R. 739—U. S. 
V. Board of Com’rs of Grady Coun- 
ty, C.C.A.Okl., 54 F.2d 593. 

23. U.S,—Ferro Concrete Const. Co. 
V. U. S., for Use and Benefit of 
Luchini. C.C.A.R.I., 112 F.2d 488, 
certiorari denied U. S. for Use and 
Benefit of Luchini v. Ferro Con¬ 
crete Const. Co., 61 S.Ct. 136, 311 

U. S. 697, 85 L.Ed. 452. 

»1. U.S.—Bisbee Linseed Co. v. Par- 
agon Paint & Varnish Corporation, 
C.C.A.N.T., 89 P.2d 18. 

85. U.S.—Delaware, L. & W. R. Co. 

V. Rellstab, C.C.A.N.J., 15 F.2d 137, 
certiorari granted 47 S.Ct. 247, 273 
U.S. 685, 71 L.Ed. 840, reversed 
on other grounds 48 S.Ct. 203, 276 

U. S. 1, 72 L.Ed. 439. 

Axrest of judgment 

Appellate court may order arrest 
•of judgment, although no motion in 
arrest thereof was made in trial 
court.—Grobel v. Miller, C.C.A.Pa., 
71 P.2d 503. 

B6. U.S.—U. S. V. Ryerson, C.C.A. 
in., 114 F.2d 150, reversing, U.C.. 
Ryerson v. U. S., 28 F.Supp. 265, 
and. certiorari granted U. S. v. 
Ryerson, 61 S.Ct. 142, 311 U.S. 

640, 85 L.Ed. 408, and Ryerson 

V. y. S., 61 S.Ct. 142, 311 U.S. 640. 
85 L.Ed. 408, reversed on other 
grounds U. S. v. Ryerson, 61 S.Ct. 
479, 312 U.S. 260, 85 L.Ed. 819, 
affirmed Ryerson v. U. S., 61 S.Ct. 
656, 312 U.S. 405, 85 L,Ed. 917, 

4 C.J. p 1187 note 89. 

“Wllere l>otli parties moved: for dl- 
fected vexdict and jury were dis- 
charged, appellate court could take 
the facts as undisputed and apply | 
iaw to such facts and render final; 
judgment without sending case back 
for retrial, especially whore appel¬ 
lantes oounsel, in motion f'or direct¬ 
ed verdict, had categorically stated 
theare was ho dispdted fact.—"Walsh 
Const. Co. V. U. S. Gukrantee Co., 
78 F.2d 240^ certlprari 


denied 56 S.Ct. 120, 296 U.S. 605, 80 
L.Ed. 428. 

87. U.S.—Bayne v. U. S., Minn., 195 
F. 236. 115 C.C.A. 188. 

4 C.J. p 1188 note 90. 

88. y.S. —Fidelity & Deposit Co. of 
Maryland v. Fort of Seattle, C.C.A. 
Wash., 106 P.2d 777, reversing, D. 
C., Port of Seattle v. Fidelity & 
Deposit Co. of Maryland, 24 F. 
Supp. 434, certiorari denied 60 S.Ct. 
515, 809 U.S. 661, 84 L.Ed. 1009— 
Lydon v. New York Life Ins. Co., 
C.C.A.MO., 89 F.2d 78, certiorari 
denied New York Life Ins. Co. v. 
Lydon, 58 S.Ct. 23, 302 U.S. 703, 
82 L.Ed. 543—Sanderson v. Postal 
Life Ins. Co. of New York, C.C.A. 
Colo., 87 P.2d 58—^Minnesota Mut. 
Life Ins. Co. v. Cost, C.C.A.Kan., 72 
F.2d 519—^Maryland Casualty Co. v. 
Beebe, C.C.A.Utah, 54 F.2d 743— 
Graham v. Business Men’s Assur. 
Co. of America, C.C.A.Okl., 43 P. 
2d 673. 

4 C.J. p 1188 note 92. 

Pacts stipnlated iu trial court 
U.S.—U. S. V. Utah-Idaho Sugar Co., 
C.C.A.Utah, 96 F.2d 756, certiorari 
denied 59 S.Ct. 95. 305 U.S. 631, 83 
L.Ed. 404. 

89. Bettdr practice, it has been held, 
is for the circuit court of appeals 
to remand the case to the lower court 
with instructions to render a spe- 
cific judgment if the circumstances 
justify it rather than for the ap¬ 
pellate court itself to enter the prop¬ 
er judgrment—Jensma v. Sun Life 
As^ur. Co, of Canada C.C.A.Idaho, 64 
F.2d 457, reversing, D.C., Jensma v. 
Benefit Ass'n of Ry. Employees, 1 F. 
Supp. 951, certiorari denied Sun Life 
Assur. Co. of Canada v. Jensma, 53 S. 
Ct 795, 289 U.S. 763, 77 L.Ed. 1505. 

90. U.S.—^Thomton v. Carter, CC.A. 
Ark.. 109 F,2d 316—U. S. v, Bomn, 

C. C.A.N.Y., 104 F.2d 641, modifying, 

D. C., 20 F.Supp. 336, certiorari de- 
,, ui©d Ro 3^1 Indemnity Oo- v. U. S., 

60 S.Ct 143. 308 ,U.S. ^06, 84 UEd. 
506v and Bomn Vv U. S*, 60 S.Ct. 
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143, 308 U.S. 606, 84 L.Ed. 507— 
Monroe Sand & Gravel Co. v. San- 
ders, C.C.A.La., 79 F.2d 292, affirm- 
ing, D.C., Sanders v. Monroe Sand 
& Glass Co., 11 F.Supp. 941—Cocke 
V. Vacuum Oil Co., C.C.A-Tes:., 63 
F.2d 406—^Wallace v, Seagraves, D. 
C.Tex., 51 F.2d 143—Border Gas 
Co. V. Windrow, C.C.A.Tex.. S F.2d 
974—Bank of Waterproof v. Fi¬ 
delity & Deposit Co. of Maryland, 
C.C.A.La, 299 F. 478, denying re- 
hearing 297 F. 217, certiorari de¬ 
nied Fidelity & Deposit Co. of 
Maryland v. Bank of Waterproof, 
45 S.Ct 98, 266 U.S, 618, 69 L.Ed. 
471. 

91. U.S.—Maryland Casualty Co. v. 

U. S., to Use of Heyward, C.C.A. 
S.C., 108 F.2d 784—Massachusetts 
Bonding & Insurance Co. v. Santee, 
C.C.A.Wash., 62 P.2d 724. 

92. U.S.—Marshall v. Equitable Life 
Assur. Soc., C.C.A.Mich,, 116 F.2d 
901, certiorari denied Equitable 
Life Assur. Soc. of U. S. v. Mar¬ 
shall, 61 S.Ct 1088, 313 U.S. 576, 
85 L.Ed. 1533—Thornton v. Carter, 
C.C.A.Ark., 109 P.2d 316—Routzahn 

V. Mason, C.C.A-Ohio, 13 F-2d 702, 
reversing, D.G., Mason v. Routzahn, 
8 F.2d 56, and certiorari granted 
Mason v. Routzahn, 47 S.Ct. 344, 
273 U.S. 687, 71 L.Ed. 840, reversed 
on other grounds 48 S.Ct. 50, 275 
U.S. 175. 72 L.Ed. 223. 

25 C.J. p 972 note 63. 

93. U.S.—Howbert v. Penrose, C.C. 
A.C 0 I 0 ., 38 P.2d 677. 68 A.L.B. 820 
—^U. S. V. Illinois Surety Co., 111., 
226 P. 653, 141 C.C.A. 409, affirmed 
37 S.Ct 614, 244 U.S. 376. 61 L.Ed. 
1206. 

94. U.S.—Slocum v. New York L. 
Ins. Co., Pa., 33 S.Ct 623, 228 U.S. 
364, 382, 57 L.Ed. 879, Ann.Caa 
1914D 1029, 

25 C.J. p 972 note 64. 

95. U.Sj—^N orthern Pac. Ry. Co. v. 

Van Dusen Harrington Co., D.C. 
Minn., 34 F.2d 786. ‘ - 
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in stated, on an appeal from a jucigment in an ac- 
tion at law, tried by a jury, tbe circuit court of ap- 
peals can correct the error complained of only by 
directing a new triai, and cannot itself render or 
direct such judgment as should have been rendered 
beIow,96 being precluded from doing so by the Sev- 
enth Amendment to the Constitution which requires 
adherence to the nile of the common law that a ver- 
dict cannot be disturbed for an error of law oc- 
curring on the triai without awarding a new triai 
and this has been held to be the case even where 
the error consisted of a refusal to grant a nonsuit 
or to direct a verdict.^^ Nevertheless, the circuit 
court of appeals, on reversing a judgment on a ver- 
dict for plaintiff for error in denying defendant’s 
motions for disraissal of the complaint and a di- 
rected verdict on the ground of insufficiency of the 
evidence to support a verdict for plaintiff after re- 


serving decision on such motions and subraitting the 
case to the jury subject to the court's rulings there- 
on, can and should direct a judgment of dismissal 
on the merits rather than a new triai and under 
the Federal Rules of CiviI Procedure, rule 50 (b)^ 
28 U.S.CA. following § 723c, providing that when 
a motion for a directed verdict is denied at the close 
of the evidence, the judge is deemed to have sub- 
mitted the action to the jury subject to a later de- 
termination of the legal questions raised by the mo¬ 
tion, the appellate court, on reversal, may dismiss 
the action even though the triai court did not spe- 
cifically reserve decision,^ although formerly a new 
triai could be avoided, and judgment rendered non 
obstante veredicto only where a motion to direct a 
verdict was reserved and the verdict taken subject 
to the reservation.2 Where a party moves for 
judgment notwithstanding the verdict and for a new 


96. U.S.—City of EI Paso v. West, 
C.C.A.Tex., 102 P.2d 927, rehearlng 
denied 104 F.2d 96, certiorari de¬ 
nied 60 S.Ct. 111, 308 U.S. 587, 84 
Li.Ed. 492, and West v. City of EI 
Paso, 60 S.Ct. 111, 308 U.S. 587, 84 
Li.Ed. 492—Millers' Mut. Fire Ins. 
Ass"n of Illinois v. Bell, C.C.A. 
Minn., 99 F.2d 289—Millers* Mut. 
Pire Ins. Ass’n of Illinois v. War- 
road Potato Growers Ass’n, C.C.A. 
Minn., 94 P.2d 741—Rentfrow v. 

U. S., C.C.A.Okl.. 67 P.2d 747—Bas- 
sett V. Delaware & H. Co., C.C.A. 
Vt., 62 P.2d 74—Midland Savin^s 
& Loan Co. v. Tradesmen^s Nat. 
Bank of Oklahoma City, C.C.A.Okl., 
57 F.2d 686, certiorari denied 
Trademen's Nat. Bank v. Midland 
Savings & Loan Co., 53 S.Ct. 17, 
287 U.S. 615, 77 L.Ed. 534—Clem- 
ence v. Hudson & M. Ry. Co., C.C. 
A.N.Y., 11 F.2d 913, reversing. D.C., 
8 F.2d 317—Royal Bank of Can- 
ada V. Universal Export Coriyora- 
tion, C.C.A.N.T., 10 P.2d 669—Jas- 
low V. Waterbury Co„ C.C.A.N.Y., 
296 P. 363—Eastman Kodak Co. v. 
Blackmore. C.C.A.N.Y., 277 P. 694. 

25 C.X p 972 notes 58 [a], 59. 

97. U.S.—SIocum V. New York L. 
Ins. Co., Pa., 33 S.Ct. 523, 228 U.S. 
364, 57 L.Ed. 879, Ann,Cas.l914D 
1029, modifying 177 F. 842, 101 C. 
C.A. 56. 

25 C.J. p 972 note 60. 

96. U.S.—Order of United Commer- 
cial Travelers of America v. Tripp, 
CXC.A.C 0 I 0 ., 63 P.2d 37—^Williams 

V. Thrasher, C.C.A.Tex., 62 F.2d 944. 
certiorari denied Thrasher v. Wil¬ 
liams, 53 aCt 691, 289 U.S. 748. 
77 I^E<L 1493—Travelers" Ins. Co. 
of Hartford, Conn., v. Miller, C.C. 
A.II1., 62 P.2d 910—F. W. Wool-i 
worthi Co. V. Davis, C.C.A.OkI., 41 i 
F.2d 342, certiorari denied 51 S. 
Ct 38, 282 U.S. 859, 75 KEd. 760. 1 

25 C.J. p 972 note «L 1 


99, U.S.—Baltimore & Carolina Line 
V. Redman, C.C.A.N.Y., 55 S.Ct. 

890, 295 U.S, 654, 79 L.Ed. 1636, 
modifying, E.C., Redman v. Balti- 
more & Carolina Line, 70 F.2d 635, 
certiorari granted Baltimore & Car¬ 
olina Line v. Redman, 55 S.Ct. 89, 
293 U.S. 541, 79 L.Ed. 646, certio¬ 
rari denied Redman v. Baltimore & 
Carolina Line. 55 S.Ct. 98, 293 U. 
S. 577, 79 L.Ed. 674, and qualify- 
ing SIocum v. New York Life Ins. 
Co., 33 S.Ct. 523, 228 U.S. 364, 57 
L.Ed. 879, Ann.Cas.l914D 1029— 
Brennan v. Baltimore & O. R. Co., 
C.C.A.N.Y.. 115 F.2d 555, revers¬ 
ing, D.C., 33 P.Supp. 158, certiorari 
denied 61 S.Ct. 614, 312 ILS. 685, 
85 L.Ed. 1123—Limbershaft Sales 
Corporation v. A. G. Spalding & 
Bros., C.C.A.N.Y., 111 F.2d 675— 
Conway v. 0'Brien, C.C.A.Tt, 111 
F.2d 611, certiorari granted 61 S.Ct 
61, 311 U.S. 634, 85 L.Ed. 403, mo¬ 
tion denied 81 S.Ct 610, reversed on 
other grounds 61 S.Ct 634, 312 U.S. 
492, 85 L.Ed. 969—Eastern Live- 
stock Co-op. Marketing Ass'n v. 
Dickenson, C.C.A.Va., 107 P.2d 116 
—Lewis-Kures v. Edward R. Walsh 
& Co., C.C.A.N.Y., 102 F.2d 42, cer¬ 
tiorari denied 60 S.Ct 132, 308 U.S. 
596, 84 L.Ed. 499—^New York Life 
Ins. Co. V. Brown, C.C.A.S.C., 99 
F.2d 199, reversing, D.C., Brown 
V. New York Life Ins. Co., 22 P. 
Supp. 82, certiorari denied: 59 S. 
Ct. 487, 306 U.S. 638, 83 L.Ed. 1039 
—New England Mut Life Ins. Co. 
of Boston, Mass. v. Cohen, C.C.A. 
N.Y., 83 F.2d 163, reiearing denied 1 
83 F.2d 1014. 

1. U.S.—U. S. V. Halliday, C.aA.S. 

C., 116 F.2d 812, certiorari granted 
Halliday v. U- SL, 62 S.Ot 62, 314 
U.S, 688, 86 L.Ed. 474, and reversed 
on otber grounds 62 S.Ct 438, 315 

U. S. 94, 86 L.EdL 711—Waggaman 

V. General Finance Co. of Pliila- 
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delphia, C.C.A.Pa., 116 P.2d 254— 
Southern Ry. Co. v. Bell, C.C.A.Va., 
114 F.2d 341—^Williams v, New Jer- 
sey-New York Transit Co., C.C.A. 
N.Y., 113 P.2d 649, certiorari denied 
61 S.Ct 393, 311 U.S. 712, 85 L.Ed. 
463—Ferro Concrete Const. Co. v. 
U. S., for Use and Benefit of Lu- 
chini, C.C.A.RL, 112 F.2d 488, cer¬ 
tiorari denied U. S. for Use and 
Benefit of Luchini v. Ferro Con¬ 
crete Const. Co., 61 S.Ct. 136, 311 
U.S. 697, 85 LuEd. 452—Reliance 
Life Ins. Co. v. Burgess, C.C.A. 
Mo., 112 F.2d 234, certiorari denied 
Burgess v. Reliance Life Ins. Co., 
61 S.Ct 137, 311 U.S. 699, 85 L.Ed. 
453, rehearing denied 61 S.Ct 391, 
311 U.S. 730, 85 L.Ed. 475—Limber¬ 
shaft Sales Corporation v. A. G. 
Spalding & Bros., C.C.A.N.Y., 11 F. 
2d 675—Lowden v. Denton, C.C.A. 
Mo., 110 F.2d 274, certiorari denied 
Denton v. Lowden, 60 S.Ct. 1100. 310 
U.S. 652, 84 DEd. 1417—Massachu- 
setts Protective Ass"n v. Mouber, C. 
C.A.MO., 110 F.2d 203—Home Life 
Ins. Co. of New York v. Moon, C.C.A. 

W.Va., 110 P.2d 184, certiorari de¬ 
nied Moon V. Home Life Ins. Co. of 
New York, 61 S.Ct 15, 311 U.S. 
659, 85 L-Ed. 422, rehearing denied 
61 S.Ct 129, 311 U.S. 726, 85 L.Ed. 
473, and 61 S.Ct 173, 311 U.S. 728, 
85 L.Ed. 473—Mutual Ben. Health 
& Accident Ass'n v. Moon, C.C.A.W. 
Va., 110 F.2d 184, certiorari denied 
' Moon V. Mutual Ben. Health & Ac¬ 
cident Ass'n, 61 S.Ct 15, 311 U.S. 
659, 85 L.Ed. 422, rehearing denied 
61 S.Ct 129. 311 U.S. 726, 85 LEd. 
473, and 61 S-Ct 173, 311 U.S. 728, 
85 L.Ed. 473—Leader v. Apex Hos- 
iery Co.. C.Cji..Pa,, 108 F.2d 71. 
certiorari granted Apex Hosiery 
Co. V. Leader, 60 S.Ct 589, 309 U. 
S. 644, 84 L.]^ 997, affirmed 60 S. 
Ct 982, 310 U.S. 469, 84 L.Bd. 1311, 
128 A.L.R. 1044. 

Z, U,S.—.lEtna Ins, Oov v. Kennedy, 
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tria! in the alternative, if the trial judge denies 
judgment notwithstanding the verdict and also de- 
nies a new trial, on appeal the circuit court of ap- 
peais may reverse the judgment and itself enter 
judgment notwithstanding the verdict^ or may re¬ 
verse and remand for a new trial for errors of 
law.4 On the other hand, if, in such case, the trial 
judge enters judgment notwithstanding the verdict 
and in the alternative grants a new trial, oniy the 
action in entering the judgment would be a ground 
of appeal, and if the judgment is reversed, the case, 
on remand, would be governed by the trial judge’s 
award of a new trial and if the motion for judg- 
ment notwithstanding the verdict was granted with- 
out a ruling in the alternative, and the judgment is 
reversed by the circuit court of appeals, the cause 
must be remanded to the district court to hear and 
nile on the motion for new trial.® Where the court 
erroneously sustained a motion for a directed ver¬ 
dict, or, in the alternative, for a new trial, and set 
aside a verdict and judgment, however, the circuit 
court of appeals was not required to remand the 
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case with directions to pass on the motion for new 
trial where the only question involved on the ap¬ 
peal was whether the case was one to be submit- 
ted to a jury, it being proper for the appellate 
court to reverse with directions to reinstate the ver¬ 
dict of the jury.'^ Where plaintifF moved for a 
new trial after an unconditional'verdict for defend¬ 
ant, but not for judgment notwithstanding the ver¬ 
dict, and the district court denied the motion and 
entered judgment for defendant, the circuit court 
of appeals has jurisdiction to reverse and remand 
for a new trial but is without power, consistently 
with the Seventh Amendment, to direct the district 
court to give judgment for plaintiff.s Where the 
verdict of the jury is a special one covering every 
controverted issue in the case, it is the duty of the 
Circuit court of appeals on reversal to direct the 
entry of the proper judgment.9 

In an equity suit it is the duty of the circuit court 
of appeals to enter, or direct the lower court to en¬ 
ter, the decree which should have been entered, 
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to Use of Bogash, Pa., 57 S.Ct. 809, 
SOI U.S. 389, 81 L.Ed. 1177, modi- 
fying, C.C.A., Kennedy to Use of 
Bogash V. -iEtna Ins. Co., 87 P.2d 
683, certiorari granted ^tna Ins, 
Co. V. Kennedy. to Use of Bogash, 
57 S.Ct. 670, 300 U.S. 651, 81 L. 
Ed. 862—Springfield Fire & Marine 
Ins. Co. V. Kennedy, to Use of 
Bogash, Pa., 57 S.Ct. 809, 301 U. 
S- 389, 81 L.Ed. 1177, modifying, 
C.C.A., Kennedy, to Use of Bogash 
V. Springfield Fire & Marine Ins. 
Co., 87 F.2d 683, certiorari granted 
Springfield Fire & Marine Ins. Co. 
V. Kennedy, to Use of Bogash, 57 
S.Ct. 670, 300 U.S. 651, 81 L.Ed. 
862~Liverpool & London & Globe 
Ins. Co., Limited v. Kennedy, to 
Use of Bogash, Pa.. 57 S.Ct. 809, 
301 U.S. 389, 81 L.Ed. 1177, modify¬ 
ing. C.C.A., Kennedy, to Use of Bo¬ 
gash V. Liverpool & London & 
Globe Ins. Co., Limited, 87 P. 2 d 
683, certiorari granted Liverpool 
•& London & Globe Ins. Co,, Limited 
V. Kennedy, to Use of Bogash, 57 
S.Ct. 670, 300 U.S. 651, 81 L.Ed. 
862—Wolfe V. Pennsylvania B. Co., 
C.C.A.K.T., 82 F. 2 d 164—Heffner v. 
Pennsylvania R. Co., C.C.A.N.T., 81 
P. 2 d 28. 

3. U.S.—Montgomery Ward & Co. v. 
IHincan, Ark., 61 S.Ct 189, 311 U.S. 
243, 85 'L.Ed. 147, modifying, C.C. 
A.. Duncan v. Montgomery Ward & 
Co., 108 P.2d 848, reversing, D.C., 
27 F.Supp. 4, certiorari granted 
Montgomery Ward. & Co. v. Dun¬ 
can, 60 S.Ct 809, “SOS U.S. 650, 84 
KEd. 1001, motion denied 60 S.Ct 
1073, 310 U.S. 612, 84 L.Ed. 1389— 
Creat Northern Life Ins. Co. v 
^ince, aC.A.Mich., 118 F.M 232 


certiorari denied 62 S.Ct 71, 314 
U.S. 637, 86 L.Ed. 511—Brunet v. 
S. S. Kresge Co., C.C.A.IIL, 115 F. 
2d 713, certiorari denied 61 S.Ct 
1102, nz U.S. 577, 85 L.Ed. 1535. 
When rui ,6 inappUcable 
An appellate court reviewing ac¬ 
tion of district court on motion un¬ 
der federal rui e for new trial or for 
entry of judgment notwithstanding 
verdict may direct the action to be 
taken with respect to such motion by 
district court on remand, but such 
rule is not applicable where overrul- 
ing of motion for judgment non ob¬ 
stante veredicto is neither assigned 
as error nor considered by appellate 
court.—‘Madden Furniture v. M:etro- 
politan Life Ins. Co., C.C.A.Fla., 127 
F.2d 837. 

4- U.S.—Montgomery Ward & Co. v. 
Duncan, Ark., 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. 147, modifying, C.C. 
A., Duncan v. Montgomery Ward & 
Co., 108 P.2d 848, reversing, D.C., 
27 F.Supp. 4, certiorari granted 
Montgomery Ward & Co. v. Dun¬ 
can, 60 S.Ct. 809, 309 U.S. O-ofi, 84 
L.Ed, 1001, motion denied 60 S.Ct 
1073, '^10 U.S. 612, 84 L.Ed. 1389. 
Ordering new trial or other proceed- 
ings in lower court -see infra § 301 
a (7) (d). 

5. U.S.—Montgomery Ward & Co. v. 
Duncan, supra. 

6 - U.S.—Montgomery Ward & Co. v. 
Duncan, supra—^Vearn v. Crane, C. 
C.A.Ind., 114 P.2d 896—Pruitt v. 
Hardware Dealers Mut Pire Ins. 
Co., C.C.A.Ga., 112 F.2d 140, fol- 
lowed in Pruitt v. Caledonian Ins. 
Co., 112 P.2d 574 and Pruitt v. 
Hardware Mut. Pire Ins. Co. of 
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Minnesota, Minneapolis, Minn., 112 
P.2d 5 74. 

7. U.S.— Jaggers v. Southeastern 
Greyhound Lines, C.C.A.Tenn., 126 
P.2d 762, reversing, D.C., 34 P. 
Supp. 667. 

8. U.S.—^tna Ins. Co. v. Kennedy, 
to Use of Bogash, Pa., 57 S.Ct 809, 
301 U.S. 389. 81 'L.Ed. 1177, modi¬ 
fying, C.C.A., Kennedy, to Use of 
Bogash. V. ..Eitna Ins. Co., 87 F.2d 
683, certiorari granted .^tna Ins. 
Co. V. Kennedy, to Use of Bogash, 
57 S.Ct 670, 300 U.S. 651, 81 L.Ed. 
862—Springfield Pire & Marine 
Ins. Co. V. Kennedy, to Use of Bo¬ 
gash, Pa., 57 S.Ct. 809, 301 U.S. 
389, 81 L.Ed- 1177, modifying, C.C. 
A., Kennedy, to Use of Bogash v. 
Springfield Pire & MaHne Ins. Oo., 
87 P.2d 683, certiorari granted 
Springfield Pire & Marine Ins. €o. 
V. Kennedy, to Use of Bogash, 57 
S.Ct. 670, 300 U.S. 651, 81 'L.Ed. 862 
—'Liverpool & London & Globe Ins. 
Co., Limited v. Kennedy, to Use of 
Bogash, Pa., 57 S.Ct 809, 301 U.S. 
389, 81 L.Ed. 1177, modifying, C.C. 
A., Kennedy, to Use of Bogash v. 
Liverpool & London & Globe Ins. 
Co., 'Limited, 87 p.2d 683, certiorari 
granted Liverpool & London & 
Globe Ins. Co., Limited v. Kennedy, 
to Use of Bogash. 57 S.Ct 670, 300 
U.S. 651, 81 L.Ed, 862. 

9. U.S.—U. B. V. Stamey, C.aA. 
Wash., 48 P.-2d 156, reversing, D.C., 
Stamey v. U. S., 42 P.3d 879. 

10. U.S.—Edwards v. 'Lain, CCA. 
111., 112 P.2d ‘343—Thomton v. Car- 
ter, C.C.A.Ark., 109 P.2d 316—^In 
re Gustav Sbhaefer Co..' C.C.A.Chio, 
103 P.2d 237, certiorari danied 
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but final judgment will not be ^iven where it is 
more equitable or justice requires that the case 
be remanded for a new trial or other proceeding-s.^^ 
On appeal from a decree grantin^ an interlocutory 
injunction, where the question is raised whether the 
cause is one of equitable cognizance and the Circuit 
court of appeals is of the opinion that equity has no 
jurisdiction, it may dissolve the injunction and dis- 
miss the bill.^^ It is also proper to direct the dis- 
missal of the bili, where the court determines that 
complainant is not entitled to sue,^^ or where req¬ 
uisite jurisdictional findings were not made.^^ On 
appeal from a decree denying an interlocutory in¬ 
junction, it was improper for the circuit court of 
appeals to treat the case as ripe for final disposition 
by remanding it with directions to enter a decree 
granting an injunction without speci fying its 
scope.^^ 

Wanf of jurisdiction of lower court. The appel¬ 


late court will not, on reversing a judgment, remand 
the cause for further proceedings, but will itself 
render final judgment, or direct or render a judg¬ 
ment of dismissal or nonsuit, where the court be- 
low had no jurisdiction of the subject matter.i^ 
Where it appears that a necessary defendant was 
not joined, a decree of dismissal on the merits 
should not be affirmed, but the circuit court of ap¬ 
peals should reverse with directions to dismiss the 
bili for want of a necessary party.^'^ Similarly, on 
appeal from a decree of the circuit court sustaining 
a demurrer to the bili and dismissing the suit on 
the merits, where the bili contained no averment of 
the amount or value in controversy, which was es- 
sential to give a federal court jurisdiction, the de¬ 
cree was reversed, with directions to enter a dis¬ 
missal for want of jurisdiction and without preju- 
dice.^^ Where the district court did not pass on the 
merits of the case, but dismissed it for lack of ju- 


Wells V. Boyle, 60 S.Ct. 96, 308 U. 
S. 579, 84 L-Ed. 485—Millers* Mut 
Pire Ins. Ass'n of Illinois v. War- 
road Potato Growers Ass*n, C.C.A 
Minn-, 94 F.2d 741—Union Central 
Life Ins. Co. of Cincinnati, Ohio v. 
Imsland, C.CAS.D., 91 P.2d 365— 
Baxter v. McGee, C.C.AArk., 82 F. 
2d 695, certiorari denied McGee v- 
Baxter, 56 S.Ct, 948, 298 U.S. 680, 
80 'L.Ed. 1401—Johnson v. Umsted, 
CC.AArk., 64 F.2d -Sie—Weeks v. 
Pratt, aC-A,Fla., 43 F.2d 53, cer¬ 
tiorari denied Pratt v. Weeks, 51 
S.Ct 106, 282 U.S. 892, 75 'L.Ed. 
756—Equitable Life Assur. Soc. of 
U. S. V. Schwartz, C.C.A-Fla., 42 F. 
2d 646^—^Emerson-Brantingham Im- 
plement Co. v. Johnson, C.C.ANeb., 
1 P.2d 212—Unkle v. Wills, C.C.A 
Okl., 281 F. 29—Alwood v- Lewis, 
Ga., 254 F. 810, 166 C.C.A. 256. 

4 C.J. p 1192 notes 58, 59. 

Demial of relief 

In ordinary equity case, relief 
would be denied on appeal, if record 
disclosed no liability.—^Hughes v. 
Reed, C.C.A.Okl., 46 F.2d 435. 

SuspensioiL of suit 

Beneficiaries of life policy would 
be entitled to have insurer"s equity 
suit for cancellation of policy re¬ 
manded to district court with in- 
struction for proper order of suspen- 
sion until determination of benedcia- 
ries' action at law in state court on 
policy if any prejudice could be 
shown if this were not done, not- 
withstauding beneficiaries’ failure to 
appeal from that portion of decree 
sustaining jurisdiction of district 
court as court of equity.—^Mutual 
Life Ins. Co. of New York v. Cun- 
ningham, C.G.A-Iowa, 87 F.2d 842. 

Temporary iuJniLCtioxt 

Where interlocutory injunction 
agalnst enforcement of Agricultura! 


Adjustment Act was improvidently 
issued because no finding that prose- 
cutions were threatened was made, 
and governmenfs attorneys stated 
that no prosecutions would be insti- 
tuted, Circuit court of appeals in va- 
cating injunction and remanding 
cause would not continue temporary 
injunction pending further hearing 
by district court.—Sparks v. Mell- 
wood Dairy, C,C.A.Ky., 74 F.2d 695. 
Time goveruiug 

On a writ of error, an appellate 
court would direct the entry of the 
order which should have been made 
by the trial court on the day when 
it entered the judgment under re- 
view, but on appeal in equity there 
was no such rigid rui e.—'Lindley v. 
Denver, Ohio, 259 F. 83, 170 C.C.A. 
15L 

IL U.S.—American Dirigrold Corpo¬ 
ration V. Dirigold Metals Corpora¬ 
tion, aC.AMich., 104 F.2d 863— 
Exchange Mut. LJfe Ins. Co. v. 
Warsaw-Wilkinson Co., Pa., 185 F. 
487, 107 C-C.A. 587, denying motion 
Exchange MuL Fire Ins. Co. v. 
Warsaw-Wilkinson Co., 18i F. 33^0, 
104 C.a.A 518. 

JLtoeaiee of proof of cxitlcal facts 

Appellate court will not final 

decree on appeal for defendants in 
equity suit, in absence of i>roof of 
critica! facts, susceptible of ready de¬ 
termination from records of plafiatjff, 
its agent or both or inquiry from ofl5- 
cers of either, but will vacate decree 
appealed from and remand cause for 
findings on supplementa! proofs as to 
such facts.—rKansas Educational 
Ass'n of M. E. Oburch for State of 
B^sas V- McMahan, C,C.A.OkL* 7$ F. 
2d 957. 

12- U.S.—Green v. Mills, S.C., 6;9 F. 
852, 16 aCA. 516, 30 LILA, 90, 

476 


appeal dismissed 16 S.Ct. 132, 159 

U. S. 651, 40 L.Ed. 293. 

13. U.S.—Metropolitan Water Co. v. 
Kaw Valley Drain, Dist., Kan., 32 
S.Ct. 246, 223 U.S, 519, 56 L.Ed. 
533. 

14. U.S.—Sparks v, Hart Coal Cor¬ 
poration, €.C.AKy., 74 F.2d 697. 
vacating, D.C., Hart Coal Corpora¬ 
tion V. Sparks, 7 F.Supp. 16. 

15. U.S.—City of Hammond v. 

Schappi Bus Line, In<L, 48 S.Ct 66, 
275 U.S. 164, 72 LEd. 218, modify- 
ing, C.C.A., Schappi Bus Line v. 
City of Hammond, 11 F.2d 940, cer¬ 
tiorari granted City of Hammond 

V. Schappi Bus Line, 47 S.Ct 92, 
273 U.S. 675, 71 LEd. 834, and 
which is followed in, C.C.A, Farina 
Bus Line & Transportation Co. v. 
City of Hammond, 11 F.2d 943, cer¬ 
tiorari granted City of Hammond 
V. Farina Bus Line* & Transporta¬ 
tion Co., 47 S.Ct 92, 273 U.S. 675, 
71 L.Ed. 834, and in which is modi- 
fied 48 S.Ct 70, 275 U.S. 173, 72 
LuEd. 222. 

16. U.S,—Cohn V. Dowling, CC.A. 
Mich., 123 F.2d 408—Miller v. First 
Service Corporation, C,C.AN.D., 84 
F.2d 685—^Miller v. First Service 
Corporation, C,C,AN,D., 84 F.2d 6S4 
—Miller v. First Service Corpora¬ 
tion, aC.ANJ>., 84 F.2d 680, 109- 
AL.R. 1179—Norge Corporation v. 
flLiong Island R, Co., C.C.AN.Y., 77 
F.2d 312, certiorat denied 56 S.Ct 
137, 296 U.S. 616, 80 L.Ed. 437— 
Ashley v. Board of Sup’rs of 
Presque Isle County, Mich., 60 F. 
55, 8 CCA 455. 

17. U.S.—Gnerich v. Rutter, Cal., 44 
S.Ct 532, 265 U.S. 388, 68 LEd. 
1068, reversing, C.C.A, Gnerich v. 
Yellowley, 277 F. 632. 

18. U.S.—Cochrane v. Childs, HL,. 
111 F. 433, 49 C.C.A 421. 
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risdiction, and there was no assignment of error re- 
latin^ to the merits, the circuit court of appeais 
cannot pass on the merits, and in reversing* the dis- 
missal on the jurisdictional point can only remand 

the cause for further proceedings.^Q 

Insufficient ccmse of action or sufficient defense, 
Where the complaint sets forth no cause of action 
and no amendment to correct its deficiency can 
properly be granted, the circuit court of appeais 
inay direct that judgment be entered for defend¬ 
ant.®® In a case tried without a jury, where there 
was a full finding of facts and the facts as found 
affirmatively establish a complete defense, the cir- 
cait court of appeais will, on reversing a judgment 
for plaintiff, direct the entry of that judgment 
which should have been entered.Frequently in 
equitable actions, but also sometimes in actions at 
law, an appellate court, on reversing a judgment or 
decree for plaintiff and deciding that plaintiff has 
Eot the capacity to maintain the suit or cannot re- 
cover in any event in that particular suit, will dis- 
miss the bili or complaint or nonsuit plaintiff,®® or 
direct the lower court to dismiss the bili or com- 
plaint.®® Dismissal of the bili has been directed on 
reversal of an order or decree granting a tempo- 
rary injunction,®^ 


Controversy becoming moot. Where the contro- 
versy has become moot, the cause on reversal will 
be dismissed.®® 

Sufficient cause of action and insufficient de¬ 
fense. Where the facts are practically undisputed, 
the amount of recovery certain, plaintiff has made 
out a prima facie case, and defendant, although hav- 
ing full opportunity to do so, has established no 
defense sufficient to prevent or bar the right of re¬ 
covery, the appellate court, on reversing a judg¬ 
ment in defendant’s favor, will sometimes render 
the proper judgment for plaintiff, or direct the 
court below to do so.®® The court in reversing a 
final judgment sustaining a demurrer to the peti- 
tion is not authorized to direct judgment for plain¬ 
tiff in the nature of a judgment non obstante,® 
especially where plaintiff omitted an essential aver- 
ment, even though the absence thereof was waived 
by not demurring on such ground.®® 

Conformity of judgment to verdict. Provided 
the case is not one requiring further proceedings,®^ 
where a wrong judgment is rendered on a proper 
verdict or findings of fact, the appellate court may 
reverse and render, or direct, the judgment which 
should have been given below.®® The rule applies 


U.S.—Stephenson v. Equitable 
Life Assur. Soc. of U. S., O-C-A-Va., 
n F.2d 406, 

20u U.S.—Tompkins v. Erie R. Co., 
C.C.A.lsr-Y., 08 P.2d 49, conformingr 
to mandate Erie R. Oo. • v. Tomp¬ 
kins, 58 S.Ot. 817, -304 U.S. 64, 82 
LwEil 1188, 114 A.U.R. 1487, revers¬ 
ing, C.C.A., 90 F.2d 603, certiorari 
granted Erie R. Co. v. Tompkins, 
58 S.Ct 50, 302 U.S. 671, 82 'L.Ed. 
518, certiorari denied Tompkins v. 
Erie R Co., 59 S.Ct. .108, '305 U.S. 
637, 83 L-Ed. 410, rehearing denied 
S.Ct. 229, 305 U.S. 673, 83 'L.Ed. 
436. 

4 C.J. p 1189 note 4. 

2L U.S.—U. S. V. Stark, C.C.A.Ohio. 
32 F.2d 453, reversing, D.C., Stark 
V*. U. S., 24 P.2d 237. 

U.S.—McDonald v. Robertson, C. 
CA-MiolLv 104 F.2d 94'5—Ely v, 
Qreenbaum,^ C.C.A.N.T., 85 F.2d 501 
—Arlzona EIdison Co. v. Southern 
Sierras Power Co., C.C.A.Ariz., 17 
F.2d 739, certiorari denied South- 
'era Sierras Power C6. V: Arizona 
jBdison Co., 47 S.Ct. 768, 274 U.S. 

71 SL.Ed. 1396. ^ 

4 C.Ji p 1199 note 12. 

23: U.S.—Limbershaft Sal^ CoxTpo- 
ratfon v. A, G-. Spalding & Bros., 
C.C.AK.YV, 111 F.2d 67-5—Moody v. 
Jobnstou, C.C.A., 70 P.2d -OSS. 

4 C.J. p 1190 note 13. 

U.S.—^Deckert v. Indei>endence 
Sbares Corporatioti, Pa:, 61 S.Ct, 


229, 311 U.S. 282, 85 'L.Ed. 189, re¬ 
versing, C.C.A., Independence 
Shares Corporation v. Deckert, 108 
P.2d 51, reversing, D.C., Deckert v. 
Independence Shares Corporation, 
2t P.Supp. 763, certiorari granted 
60 S.Ct. 715, 309 U.S. 648, 84 'L-Bd. 
1000 and Deckert v. Pennsylvania 
Co. for Insurance on 'Lives and 
Granting Ahnuities, 60 S.Ct 716, 
309 U.S. 648, 84 L.Ed. 1000—Lyons 
'v. Eagle-Picher Lead Co., C.C.A. 
Okl., 90 F.2d 321, remanding cause, 
D.C., Eagle-Picher' Lead Co. v. 
Madden, 15 F.Supp. 407—Schell v. 
Food Machinery Corporation, C.C. 

■ A.Fla, 87 F.2d 385, certiorari de¬ 
nied Food Mafchinery Corporation 
V. Schell, 57 S.Ct 670, 300 U-B. 679, 
81 L.Ed. 883—Sapulpa Petroleum 
Co. V. McCray, C.C.A.Okl., 4 P.2d 
645, certiorari denied McCray ‘ v. 
Sapulpa Petroleum Co., 46 S.Ot 21,’ 
269 U-R -561, 70 REd. 412^Susque- 
hanna Coal Co. v. Pratt & Toung, 
CU.A^Mass., 276 F. 919, reversing, 
D.C,, Pratt & Young v. Susquehan-T. 
na Coal Co., 269 P. 667, petition 
dismissed 42 S.Ct 313, 258 U-S. 
€’32, 66 L.Ed. 801—U. S. v. West¬ 
ern Union Telegraph Co„ G.C.A.N. 
Y., 272 Fi .893, affirming D.U, 272 
P. 311, and reversed. on other 
. grounds 43 S.Ct , 91, 260 U^.J54, 
67 L.Ed. 497—Bell & Howell Cp. y. 
Bliss, C-C.A.ni.,'262 F. ISL . 

4 C.J. p 1190 note 18. , , - 

25« ,UiS.—^Rivers v. Miller, C.C.A. 


Ga., 112 F.2d 439, reversing, D.C., 
Miller v. Rivers, 31 F.Supp. 540— 
Kishi V. Humble Oil & Refining 
Co., C.C..A.Tex., 62 P.2d 984—Kunze 
V. Auditorium Co., C.C.-4.Minn., 52 
P.2d 444. 

Controversy In litigation in state 
conrtJ 

Temporary restraining order was 
reversed, with directions to vacate 
order and retain cause, whPre mat- 
ter had become moot but merits of 
controversy were stili in litigation 
in state court—Santa Anna Gas Co. 
V. Coleman Gas & Oil Oo., C.C.A.Tex.,. 
61 F.2d 

2€L U.S.—^American Lumber & Mfg. 
Co. V. Equitable Life Assur. Soc. of 
U. S., C.C.A-Wis., 45 F.2d 504. 

27. U.S.—Wm. J. Friday & Co. v. U. 

C.C.AJPa., 61 P-2d 370, revers-^ 
ing, D.C., 48 F.3d 225. 

20. U.S.—Wm. J. Friday & Co. v- U. 

S., supra. 

29« U-S.—Mayfield v. -iEtna Life Ins. 
C6„ C.C.A.Tex., lOO P.2d 199. 

30m U.S.—Skelley v. New York, N. 
H., & H. R. Co., C.C.A.N.Y,, 93 F.2d 
479—Sheehan v. New York, N. H. 
& H. R.,, Oo., C.C.A,N.T.,. 93 E.2d 
- 442„ reversing. D.C, 18 F.Supp. 635, 

; certiorari denied 58 S.Ct 942, 304 
//U.S. 560, .82 LwBd. 1527. , 
Relnstatem^t of original judgment 
' Wherp • fedeml district oourt fol- 
lowed procedure substantially, the 
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and the appellate court will, on reversal, order jiidg- 
ment on the verdict where the trial court errone- 
ously dismissed the complaint^^ or rendered judg- 
ment contrary to the verdict on a point of law re- 
served.2- 

Trial hefore mastcr. Where the Circuit court o£ 
appeais determines that the district court erred in 
disapproving findings and conclusions of a master 
to whom the case had been referred, the appellate 
court, to avoid unnecessary prolongation of the lit- 
igation, may direct that the master’s report allow- 
ing damages be approved in an amount determined 
by the circuit court of appeais to be reasonable.^^ 
Aftcr scvcral trials^ Where a motion to set aside 
a verdict in favor of one party and to allow a new 
trial is granted through abuse of discretion, and on 
the second trial a verdict is returned and judgment 
rendered for the opposite party, on appeal the sec¬ 
ond judgment will be reversed and the cause re- 
manded with direction to enter judgment on the 
first verdict,^^ 

(d) Ordering New Trial or Other Proceed- 
ing in Lower Court 

The Circuit court of appeais has power, under proper 


circumstances, to order a cause remanded for a new 
trial or other appropriate proceedings, and will exercise 
its discretion by ordering such proceedings whenever rt 
appears that the ends of justice will best be served 
thereby. 

Although final judgment may often be rendered 
in accordance with the rules stated supra § 
301 a (7) (c), the circuit court of appeais is usu- 
ally held to have the power, under proper circum- 
stances, to order the case remanded to the lower 
court for a new trial or other appropriate proceed¬ 
ings. This power is largely, although not entire- 
ly, discretionary,^® but the court, on reversal, will 
usually exercise its discretion by ordering a new 
trial or further proceedings whenever it appears 
that the ends of justice will best be served by such 
course,^^ and will refuse to make such an order 
where it appears that it is unnecessary and wouid 
servae no useful purpose.^^ The circuit court of 
appeais should not leave in effective operation the 
hnal decree of the district court and at the same 
time revest that court with jurisdiction to retry the 
cause.39 While the awarding of a new trial on re¬ 
versal was much more common in actions at law 
than in actions in equity,^^ an equity court had pow- 


same as if it had received original 
verdict for plaintiff conditionally on 
points of law reserved and entered 
judgment for defendant, circuit court 
■of appeais had power to order the 
district court to reinstate the origi¬ 
nal verdict and judgment for plain¬ 
tiff.—Maty V. Grasselli Chemical Co., 
C.aA.N.J., 98 F.2d 877. 

31. U-S.—Hoffman v. American 
Mills Co., C.C.A.N.Y., 288 F, 768, 
certiorari denied American Mills 
Ca V. Hoffmann. 44 S.Ct. 263 U.S. 
701, 68 L.Ed. 514. 

32u U.S.—Hunt v. Fidelity & De- 

posit Co. of Maryland, C.C.A.Pa., 95 
F.2d 491, supplementing 92 P.2d 75. 

33. U.S.—Aladdin Mfg. Co. v. Man- 
tle Lamp Co. of America, C.C.A. 
IlL, 116 F.2d 708. 

34. U.S.—Marshairs U. S. Auto Sup- 

ply V. Cashman, C.C-A.Kan., 111 F. 
2d 140, certiorari denied Cashman 
V. Marshairs U. S. Auto Supply, 61 
S.Ct. 26, 311 U.S. 667, 85 U.Ed. 428 
—Pettingill v. Fuller, aC.A.Vt, 
107 F.2d 933. | 

3Sw U.S.—Realty Acceptance Corpo- | 
ration v. Montgomery, Del., 52 S. 
Ot 215, 28-4 U.S. 547, 76 L.Ed. 476, 
aSarming, C.C.A., Montgomery v. 
Realty Acceptance Corporation, 51 

F. 2d 642, certiorari granted Realty 
Acceptande Corporation v. Mont¬ 
gomery, a2 S.Ct. 25, 284 U.S. 604, 76 

51 Thompson v. Murphy, 

G. Ci A .<f ^ jSoF. 2d 38. 

sa, —Tixompson v. Mnrphy, su¬ 

pra. 


37. U.S-—'Knapp v. Imperial Oil & 
Gas Products Co., C.C.A.W.Va., 130 
F.2d 1—^White Bear Theatre Cor- 
‘ poration v. State Theatre Corpora¬ 
tion, C.C.A.Minn., 129 F.2d 600— 
White V. Federal Deposit Ins. Cor¬ 
poration, C.C.A.Va., 124 F.2d 429, 
denying rehearing 122 F.2d 770— 
Adaras v. Pennsylvania R. Co., C. 
C.A,In(L, 117 F.2d 649—Missouri 
Pac. R. Co. V. BaJdwin, C.C.A.Ark., 
117 P.2d 510—Samuel Goldwyn, 
Inc., V. United Artists Corporation, 
C.C.A.DeI., 113 F.2d 703—Reisberg 
V. Walters, C.C.A.Mich., 111 P.2d 
595—^American Dirigold Corpora¬ 
tion V. Dirigold Metals Corpora¬ 
tion, C.C-A-Mich., 104 P.3d 863— 
Ayer-Kempton Corporation v. 
Ayer-0’Donnell Mfg. Co., C.C.A. 
Conn., 298 F. 748—U. S. v. Pernan- 
dez, Tex., 254 F. 302, 166 C.C.A. 42 
—Mundy v. Stevens, Pa., 61 F. 77, 
9 aaA. 366. 

4 C.J. p 1193 note 65. 

Transfer to law side of conrt 

<1) Under former Fguity 'Rules, 
rule 22. appellate court, on reversal 
of decree in equity, directed transfer 
to law side of court, where plaintiff 
was entitled to damages.—^Diamond 
Alkall Co. V. P. C Tomson & Co., C. 
C.A,Pa., 35 F.2d 117, reversing, D.C., 
Diamond Alkali Oo. v. P. C, Thomson 
& Co.. 23 P.2d 515. 

(2) Appellate court wouid transfer 
cause from law tO equity or vice 
versa oh its own motion, rhgafdless 
of failure properly to raise question 
in lower court when otherwise fail^ 

478 


ure of justice might resuit.—Clarks- 
burg Trust Co. v. Commercial Casu- 
alty Ins. Oo., C.C.A.W.Va., 40 P.2d 
626. 

38. U.S.—Goldstein v. FTanklin 

Square Nat Bank, C.C.A-N.T., 107 
P.2d 393, reversing, D.C., 26 F. 
Supp. 890, mandate conformed to 
31 F.Supp. 66—Baxter , v. McGee, 
C.C.A-Ark., 82 P.2d 695, certiorari 
denied McGee v. Baxter, 56 S.Ct 
948, 298 U.S. 680, 80 D.Ed. 1401— 
Western Union Telegraph Co. v. 
Aldridge, C.C.A.CaL, 66 F.2d 26, 
89 A.’Ij.R. '352—Barnebey v. Barron 
G. Collier, Inc., C.C.A.Neb., 65 P.2d 
864—Delaware & H. Co. v. Stankus, 
C.C.A.Pa., 63 F.2d 887—Border Gas 
Co. V. Windrow, C.C.A.Tex., 3 F.2d 
974—Oli vier v. Mt Union Tanning 
& Extraet Co., C.C.A-Pa., 264 P. 
601, reversing, D.C., 253 F. 593. 

4 C.J. p 1189 note 4. 

I 39k U.S.—^Duke Power Co. v. Green- 
wood County. S.C., 57 S.Ct 202, 
299 U.S. 259, 81 DEd. 178, revers- 
ing, C.C.A., Greenwood County, S. 
C„ V. Duke Power Co., 81 F.2d 986, 
reversing, D.C., Duke Power Co. v. 
Greenwood County, S. C., 12 F. 
Supp. 70, remanded, C.C.A., Green¬ 
wood County v. Duke Power Co., 73 
F.2d 995, reversing, D.C., Duk^ 
Power Co. v. Greenwood County, 
S. C., 10 F.Supp. 854, certiorari 
granted Duke Power Co. v, Green¬ 
wood County, 56 S.Ct 941, 298 U.S, 
651, 80 DEd. 1379. 

4& U.S.—Mutual Reserve Life Ihs. 
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er to remand for a new trial or other proceedings 
on reversal in an action in equity,^! as where a 
motion to dismiss on the merits at the close of 
plaintiffs case was granted>2 

Nature and extent of proceedings ordered. The 
Circuit court of appeals, on remanding a cause, may 
in its discretion, either grant a complete new trial 
or restrict or limit the purpose of the proceedings 
or the issues to be tried in the lower court,aC' 
cording to which course is demanded by the cir- 
cumstances or the ends of justice.^^ Indeed, the 
directions, instructions, and limitations, imposed or 
given may be such that the subsequent proceedings 
in the lower court, whether or not denominated a 
new trial, fall short of being a full and unrestrict- 


ed new trial of the original issues.^^ Where the 
error in the trial relates only to a certain issue 
which is in no way dependent for its proper trial 
on certain other issues already satisfactorily tried 
and a partial new trial will not work injustice to 
any of the parties concerned, the cause may be re- 
manded, on reversal, for the trial of the issue er- 
roneously tried, and for that alone.^6 Thus it has 
been held that a cause may be remanded for a trial 
of questions not passed on or submitted below;^^ 
and, if the only exceptions sustained relate to the 
question of damages or amount of recovery, the 
new trial may be ordered on the question alone.^^ 
To justify the court in limiting the issues on a new 
trial to the question of damages, however, it should 


Co. V. Heidel, Mo., 161 F. 535, 88 
C.C.A. 477. 

41. U.S.—Lee v. State Bank & Trust 
Co., aC.A.N.Y.. 38 P.2d 45. 

42. U.S.—Lee v. State Bank & Trust 
Co., supra. 

43. U.S.—McCarthy v. Wynne, C.C. 
A.Okl., 126 P.2d 620. 

Buling* on. motion and ezception 
Jury-waived case in which defend- 
ant’s motion for judgment was de- 
nied after case was taken under ad- 
visement without resuming trial 
wouid be reversed to enable ruling 
on motion to be made and excep- 
tion to be taken in progress of 
trial which could be incorporated in 
bili of exceptions, where defendant 
had done all it could to save its 
lights and record showed that court 
after trial allowed exception.—U. S. 
V. Martin. C.C.A.B:an., 80 F.2d 460. 

44. U.S.—Yellow Cab Co. v. Keane, 
C.C.A111., 93 P.2d 290. 

Ecror re^niriiig- complete new -trial 
Where evidence erroneously reject- 
ed was offered by vessel owner not 
merely to show extent of seaman's 
injuries, but to show nonexistence of 
any injury, judgment in favor of 
seaman wouid be reversed in its en- 
tirety and wouid not be upheld as to 
reoovery on count for maintenance 
and cure while permitting retrial 
only on issue of damages.—^Ulm v. 
Moore-McCormack Lines, C.O.A.N.Y.. 
117 P.2d 222, denying rehearing 115 
F.2d 492, certiorari denied 61 S.Ct. 
941, 313 U.S. 567, 85 L.Ed. 1525. 
Constitutioiial questions 
On retrial of action to enjoin the 
drilling of an oU well under an or- 
der of the Texas railroad commission 
on ground that order. violated looal 
law ^nd due process clause of Four- 
teenth Amendment, di^tidct, .Codri 
should first determine whether or- 
der was in eonformity with laws and 
oenstitution Qf Texas, and^ if not. 


any determination under the federal 
Constitution is rendered unnecessary, 
but if order is held valid under lo- 
cal law, the court is then bound to 
pass on any federal constitutional 
question presented.—Sun Oil Co. v. 
Burford, C.C.A.Tex., 130 P.2d 10, va- 
cating 124 P.2d 467. 

45. U.S.—Robinson v. Hays, Wash., 
186 F. 295, 108 C.C.A. 373—Knight 
V. Illinois Cent. R. Co., Ky., 180 P. 
368, 103 C.C.A 514. 

4 C.J. p 1194 note 85. 

Bemand for further proceedings 
U.S.—National Popsicle Corporation 
V, Icyclair, Inc., C.C.A.Cal., 119 F. 
2d 799—City of Sumter v. Spur 
Bistributing Co.,, C.C.A.S.C., 110 P. 
2d 649. 

46. U.S.—^Walling v. Goldblatt Bros., 

C. C.A.I11., 128 P.2d 778, modifying, 

D. C., Fleming v. Goldblatt Bros., 

39 P.Supp. 701—McCarthy v. 
Wynne, C.C.AOkl., 126 F.2d 620— 
Ocean Accident & Guarantee Cor¬ 
poration V. Penick & Ford, C.C.A. 
lowa, 101 F.2d 493—^American Al- 
liance Ins. Co. v. Brady Transfer 
& Storage Co., C.C.A.Iowa, 101 P. 
2d 144—Yellow Cab Co. v. Keane, 
C.C.A.I11., 93 F.2d 290—De La 

Torre v. National City Bank of 
New York, C.C.A.Puerto Rico, 91 
P.2d 399, certiorari denied 58 S.Ct. 
272, 302 U.S. 752, 82 L.Ed- 581— 
U. S. V, Phillips, C.C.A.Pa., 24 F.2d 
195, reversing, D.C., P|iillips v. U. 
S., 12 F.2d 598—^Empire Puel Co. v. 
Lyons, C.C.AOhio, 257 P. 890, 169 
C.C A. 40, certiorari denied 40 S.Ct. 
393, 252 U.S, 582, 64 L.Bd. 727— 
Jenkins Bros. v. Kelly & Jonqs Co., 
Pa., 227 P. 211, 142 C.C.A. 11, modi- 

. fying, D.C., 212 p. 328. 

Issue as to jurisdiction. of court 
U.S.—Ward v. Morrow, C.C.A.SjD., 15 
F.2d 660—Chicago & A.- R- Oo. v. 
Allen,' C.C.A.m., 249 F. 280, 161 U 
C.A. .288, (sertiorari denield Allen v. 
Cbicago & A R. Co., 38 S.Ct. 336, 
246 U.S. 666i 62 L-Ed. 929--Ohica- 
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, go, R. I. & P. Ry. Co. V. Stephens, 
Tenn., 218 F. 535, 134 C.C.A. 263. 

47. U.S.—In re Consolidated Rock 
Products Co., C.C.A.CaL, 114 P.2d 
102, certiorari granted Consolidat¬ 
ed Rock Products Co. v. Du Bois, 
61 S.Ct. 71, 311 U.S. 636, 85 L.Ed. 
405, and Badgley v. Du Bois, 61 S. 
Ct. 76, 311 U.S. 636, 85 L.Ed. 405, 
affirmed Consolidated Rock Prod¬ 
ucts Co. V. Du Bois, 61 S.Ct 675, 
312 U.S. 510, 85 L.Ed. 982—Lea v. 
Vasco Products, C.C.A.Pla., 95 P.2d 
59—Brogdex Co. v. Food Machin- 
ery Co., C.CA.Del., 92 F.2d 787, 
reversing, D.C., 16 P.Supp. 228. 

48- U.S.—McCarthy v. Wynne, C.C. 
A.Okl., 126 P.2d 620—Bessemer Ihv. 
Co. V. City of Chester, C.C,A.Pa., 
113 F.2d 571, modifying, D.C., 22 
P.Supp. 311—Pidelity & Deposit 
Co. of Maryland v. Fort of Seattle, 
C.C.A.Wash., 106 P.2d 777, revers¬ 
ing, D.C., Fort of Seattle v. Fideli- 
ty & Deposit Co. of Maryland, 24 
P.Supp. 434, certiorari denied 60 S. 
Ct 515, 309 U.S. 661, 84 L.Ed. 1009 
—Massachusetts Bonding & Insur¬ 
ance Co. V. John R. Thompson Co., 
C.C.A.Mo., 88 F.2d 825, certiorari 
denied 57 S.Ct. 941, 301 U.S. 707, 81 
L.Bd. 1361—Mutual Life Ins. Co. of 
New York v. Sayre, C.C.A.Pa., 81 
F.2d 752, modifying, D.C., Mutual 
Life Ins:. Co. of New York v. Sayre, 
79 F.2d 937—^New England News- 
paper Pub. Co, v. Bonner, C.C.A. 
Mass., 68 F.2d 880, certiorari de¬ 
nied 54 S.Ct. 630 and Bonner v. 
New England Newspaper Pub. Co., 
54 S-Ct 631, 292 U.S. 625, 78 L.Ed! 
1480—May Department Stores Co. 
V. Bell, C.C.A.Mo., 61 P.2d 830— 
Cub Fork Coal Co. v. Pairmount 
Glass Works, C.C.A.Ind., 59 F.2d 
539, certiorari granted Pairmount 
Glass Works v. Cub Fork Coal Co„ 
53 S.Ct 24, 287 U.S. 585, 77 L.Ed. 
511, and reversed on other grounds 
53 S.Ct. 252, 287 U.S. 474,’77 L.Ed. 
439—Bird v. U. S., C.C.A.Cal., 24 
P;2d 933-^Farrar v. Wheeler, N.H, 
145 f; 482, 76 C.C.A. 386. 
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clearly appear that all questions in respect to Ha- 
bility have been considered and passed on.'*^ Where 
the amount of damages recovered was not plainly 
insufficient, and plaintiff apparently seeks to re- 
tain his present recovery, and, without jeopardiz- 
ing that, to try to increase it, the circuit court of 
appeals will not remand the case with an order to 
assess additional damages.^® The circuit court of 
appeals in setting aside an equity decree and re- 
raanding the cause on the assumption that the cause 
would be transferred to the law side of the court 
could not deprive the parties of their statutory right 
to waive a jury nor relieve the district Judge of his 
primary responsibility to pass on the substantial 
character of plaintiff's evidence,®^ nor shouid the 
appellate court deprive itself, in the event of a sec- 
ond appeal, of the judgment of the district court on 
such evidence.52 an action tried by a district 
judge without a jury, where an order granting de- 
fendanfs motion for dismissal was reversed, the 
district judge who heard plaintifFs evidence on the 
original trial may be directed to proceed "with the 
case as though defendant’s motion for dismissal had 
not been granted by him, without requiring plain¬ 
tiff to offer his evidence a second trme.®3 

It is quite generally held that on reversal and 


remand for new trial or other appropriate proceed- 
ings, an appellate court may and will, in further- 
ance of justice, direct that the parties, or either of 
them, amend or be given leave to amend their 
pleadings, where the pleadings are defective but 
not fatally so.^^ Accordingly, on reversal of cause 
and remand to trial court, it is sometimes ordered 
that plaintiffSS or defendant^s giyen an oppor- 
tunity to change, amend, or supplement his plead¬ 
ings. Particularly is the appellate court inclined to 
do this on the reversal of an order sustaining a 
demurrer to the pleadings.^^ So on reversal of the 
judgment or decree for want of jurisdiction, the 
court below may be directed or authorized to allow 
an amendment,58 or will be left to exercise its dis- 
cretion in the matter,^^ unless the record shows 
that an amendment would not accord with the 
facts.®® Although the answer admitted diversity 
of citizenship and existence of the requisite juris- 
dictional amount, the circuit court of appeals may 
permit the pleadings to be amended in the court be¬ 
low so as to present a jurisdictional issue.^l Where 
judgment was reversed for want of jurisdiction in 
a case arising under the laws of the United States, 
the circuit court of appeals cannot allow an amend¬ 
ment to show jurisdiction based on diversity of cit¬ 
izenship, nor can that court direct or instruet the 


49. U.S.—^American Locomotive Co. 
V. Harris, R.I., 239 F. 234, 152 C. 
C.A. 222. 

50. U.S.—^Empire Puel Co. v. Lyons, 
Ohio, 257 F. 890, 169 C.C.A. 40, 
certiorari denied 40 S.Ct. 393, 252 
U.S. 582, 64 L.Ed. 727. 

51- U.S.—Louisville Tnist Co. v. Na¬ 
tional Bank of Kentucky, C.C.A. 
Ky., 102 P.2d 137, certiorari denied 
60 kct. 76, 308 U.S. 564, 84 HEd. 
474. 

52. U-S.—Uotiisville Trust Co. v. Na¬ 
tional Bank of Kentucky, supra. 

53 . U.S.—Pederal Deposit Ins. Cor- 
PKjration v. Mason, C.C.A.Pa., 115 
P.2d 548, 

54. U.S.—^Fidelity & Guaranty Pire | 
Corporation of Ealtimore v. Bil-1 
auist, C.C.A-Wash-, 99 F.2d 333— 
Pitzhug^h V. SmitfcL, C-C.A,Ark-, 97 
F.2d 893—Conne<;ticiit Creneral Uife; 
Ins. Co- of Hartford, Conn. v. Mc- 
Clellan, C.C.A.Ohio, 94 F.2d 445— 
Christian v. Waialua A&r. Co., C.C. 
AJSawaii, 93 F.2d 603, rehearing de- 
nied 94 F.2d 806, certiorari grant¬ 
ed 58 S.Ct. 949, 304 U.S. 553^ 82 L. 
Ed- 1523, reversed on other 
gronnds 59 S.Ct. 21, 365 U.S; 91, 83 
Ij.Bd, 60, rehearing denied 59 S.Ct 
240, 305 U.S. 673, 83 L.Bd. 436— 
Waialua Agr. Co. v. Cbristian, C. 
C.A.Hawaii, 93 F.2d 603, rehear¬ 
ing denied 94 F.2d 866, certiorari 
granted 58 S.Ct 949, 304 Ui^S, 553, 


82 U.Ed. 1523, reversed on other 
grounds 59 S.Ct 21, 305 U.S. 91, 83 
L.Ed. 60, rehearing denied 59 S. 
Ct 240, 305 U.S. 673, 83 L.Ed. 
436—The Ada M.. B.C.N.T., 20 F. 
Supp. 331. 

4 C.J. p 1195 note 96. 

55. U.S.—Tahir Erk v. Glenn L. 
Martin Co., C.C.A.Md., 116 F.2d 865, 
reversing, D-C., 33 F.Supp. 722— 
Atwood V. National Bank of Lima, 
aCJLOhio, 115 P.2d 851—Yamell 
V. EOllsborough Packing Co., C.C.A. 
Fla„ 70 F.2d 435, 92 A.IiJEL 1475. 

4 C.J. p 1196 note 97. 

Crhanged oondrtions 
Where an appeal from an order 
denying a temporary injunction has 
become moot by changed eonditions, 
but the main case is pending on a 
motion to dismiss the oomplaint, 
the order will not be permitted to 
stand, but will be reversed, with di- 
rectlon to permit plaintiffs to amend 
their oomplaint if they so desire.— 
Dafcota Coal Co- v. Fraser, C.C.A.N. 
!>., 267 P. 130. 

WhexL deniad 

After trial and determination on 
appeal on the theory that defend- 
ants* dietionary was a revision of 
one, the Copyright to which plain¬ 
tiff had owned before its expiration, 
plaiiwtiff cannot change his theory by 
alleging that it was a revision of a 
different dietionary.—Saalfleld ]E>uh^ 
Oo. V. G. & C. Merriam Oo,,. Ofeio* 238 
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p. 1, 151 C.C.A. 77, certiorari denied 

37 S.Ct 478, 243 U.S. 651, 61 L.Ed. 

947. 

Pnrther pleadings held nnnecessary 

U.S.—Magnolia Petroleum Co. v. 
Suits, C.C.A.Ok!., 43 F.2d 280, cer¬ 
tiorari denied Suits v. Magnolia 
Petroleum Co-, 51 S.Ct. 35, 282 U. 
Sw 861, 75 762. 

56. U.S.^Publicker v. Shallcross, C 
C.A.Pa., 103 F.2d 596. 

57. U.S.—Hubbard v: Manhattan 

Trust Cow, N.Y., 87 F. 51, 30 C.C.A. 
520. 

SS. U.S.—^Alderman v. Elgin, X & 
E. Ry. Co.. C.CJLI1L, 125 P.2d 
971. 

25 C.X p 780 note 18. 

59b U-Si.—^International Ladies’ Gar- 
ment Worfcers* Union v. Donnelly 
Garment Co., C.C.A.M 0 ., 121 F-2d 
561, modifying 119 F.2d 892—Lev- 
ering & Garrigues Co. v- Morrin, C. 
(XAJSf.Y,, 61 F.24 115. 

25 C.J. p 780 note 19. 

60l U.S.—Fi^ Macey Go. v. Macey, 
Mieh., 135 F- 725, 68 aC.A. 363— 
Less V. English; Arfc., 85 F. 471, 29 
CGA. 275. 

25 C.X p 781 note 20. 

61. U.S.—Harllee v. City of Gulfport, 
C.aA.Miss., 120 F.2d 41. 

eSL U.S.—International Ladies? Gar- 

. ment WorkenT Unien Dionnelly 
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coort below with respect to the exercise of its dis- 
cretion in granting or denying leave to make such 
an amendment and a statute permitting an ap¬ 
pellate court to allow an amendment when diversity 
of citizenship has been defectively alleged is not 
applicable in such case.64 

A cause may be remanded in order that a defect 
of parties rnay be cured by amendment,^5 but the 
Circuit court of appeals views with disfavor a mo- 
tion to remand for additional parties interposed aft- 
er adverse decision on appeal,^® and will deny the 
motion where the parties are not indispensable.®'^ 

A cause may be remanded to the district court 
with directions to exercise its discretion with re- 
gard to retention of jurisdiction, and ii it shouid 
determine to retain jurisdiction, to decide the cause 
on the merits.®^ Where Jurisdictional facts do not 
appear in the appellate record, the court may direct 
them to be made to appear properly to the court be¬ 
low, in default of which the case, after remand, 
shouid be dismissed for that reason.®^ 

Errors and defects in frial or proceedings. On 
reversal of a judgment, order, or decree for errors, 
defects, or irregularities committed or occurring 
during the course of the trial or proceedings in the 
court below, and which can be satisfactorily cor- 


rected in no other way, an appellate court will usu- 
ally order a new trial or other appropriate pro- 
ceedingsA® Under this rule new trials or other 
proceedings have been ordered because of the trial 
of the case on the wrong theory;'^^ because the 
case was tried without a jury under the mistaken 
impression that it could not be tried any other 
way;'^^ because it plainly appears that the case was 
not heard on the merits below because of er¬ 
rors in the instructions to the jury;'^4 and for nu- 
merous other errors, defects, or mistakes by coun- 
sel or the trial court or both, which have prevented 
such a full and proper trial or proceeding as the 
law contemplates in order to do justice to all par¬ 
ties concernedJ^ On the other hand, a new trial 
will not be ordered on account of errors, defects, 
or irregularities which can be satisfactorily cor- 
rected without such proceedings.'^® An appellate 
court reversing a cause because of insufficiency of 
the evidence to sustain the judgment may or shouid 
grant a new trial.'^'^ 

On reversal of a judgment or decree, an appel¬ 
late court will usually remand for a new trial or 
for other appropriate proceedings, where one or 
more material issues or matters in the case were 
not fully litigated or passed on and determined at 
the trial either by the court or by the jury.*^® How- 


Garment Co., C.C.A.MO., 121 F.2d. 
561, modifying 119 F.2d 892. 

63. U.S.—International Ladies" Gar- 
ment Workers’ Union v. Donnelly 
Garment Co., supra. 

64. U.S.—International Ladies* Gar¬ 
ment Workers* Union v. Donnelly 
Garment Co., supra. 

es. U.S.—Franz v. Buder, C.C.A.Mo., 
11 P.2d 854, certiorari denied Buder 
V. Franz, 47 S.Ct. 459, 273 U.S. 
756, 71 D.Ed. 876. 

erroneous mling' on demnrrer 
Where a district court erroneously 
held on demurrer to a hili that a cer- 
tain person was not a necessary par- 
ty, on reversal of the final decree 
in the case complainant is entitled to 
anaend the bili by making such per- 
son a party.—Brown v. Pletcher, N. 

T., 231 F. 92, 145 C.C.A. 280. 

66. U.S.—^Isenberg v. Trent Ttust 
Co., C.C.A.Hawaii, 31 P.2d 553, af- 
flrming 26 F.2d 609, certiorari de¬ 
nied Trent Trust Co. v. Isenberg-, 
49 S.Ct 479, 279 U.S. 862, 73 D. 
Ed. 1901. 

67. tr.S.—Isenberg v. Trent Trust 
Co., supra. 

68. U.S.—The Wilja, C.aA.N.y., 113 
F.2d 646, reversing, D.C., 32 F. 
Supp. 247, certiorari denied O/T 
Wipu V. Dreyfus, 61 S.Ct 64, 311 

U.S. 687, 85 L.Ed. 444. 

6^ U.S.—Columbian Nat Life Ius. 

36 0 jr.S.—31 


Co. V. Harrison, C.C.A.Tenn., 12 F. 
2d 986. 

70. U.S,—Mutual Reserve Life Ins. 
Co. V. Heidet Mo., 161 F. 535, 88 
C.C.A. 477. 

71. U.S.—Hamilton Gas Co. v. Wat- 
ters, C.C.A.W.Va.. 75 F.2d 176. 

72. U.S.—Crouch v. U. S., C.C.A.Va.» 
8 F.2d 435. 

73. U-S.—Repuhlic of China v. Mer- 
chants' Fire Assur. Corporation of 
New York, C.C.A.China, 30 F.2d 
278—U. S. V. Metro-Goldwyn-May- 
er Corporation, 19 C.C.P.A.,Cus- 
toms, 119. 

74. U.S.—Shell Oil Co. v. Kamper, C. 
C.A.Miss., 111 F.2d 569. 

75. U.S.—Union Castle Mail S.S.Co. 

V. Thomsen, N.T., 190 F. 536, 111 
aC.A. 368. 

4 C.J. p 1198 note 21. 

76. U.S.—Carpenter v. Durell, C.C.A. 
Tenn., 90 F.2d 57, certiorari de¬ 
nied Durell V. Carpenter, 58 S.Ct 
42, 302 U.S. 721, 82 L.Ed. 557. 

77. U.S.—Sammons v. Colonial 

Press, C.C.A.Mass., 126 F.2d 341, 
vacating, D.C., Sammons v. Larkin, 
38 F.Supp. 649—U. S. v. Hali. aC. 
A.Mass., 86 F.2d 537, reversing 83 
F.2d 94—Northern Pac. Ry, Co. v. 
Van Dusen Harrin^on U.C. 

Minp., 34 F.2d 786. 

78- U-S.—Hunter v. Scrug^gs Drug 
Store, aOAJNr.C., 113 F.2d 971— 
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City of New Port Richey v. Fideli- 
ty & Deposit Co. of Maryland, C.C. 
A.Fla., 105 F.2d 348, 123 A.L.R. 
1352—Christian v. Waialua Agr. 
Co., C.C.A.Hawaii, 93 P.2d 603, 
rehearing denied 94 P.2d 806, cer¬ 
tiorari granted 58 S.Ct 949, 304 U. 
S. 553, 82 L.Ed. 1523, reversed on 
other grounds 59 S.Ct. 21, 305 U. 
S. 91, 83 L.Ed. 60, rehearing denied 
59 S.Ct 240, 305 U.S. 673, 83 L.Ed. 
436—^Waialua Agr. Co. v. Chris¬ 
tian, C.C.A-Hawaii, 93 P.2d 603, 
rehearing denied 94 F.2d 806, cer¬ 
tiorari granted 58 S.Ct. 949, 304 
U.S. 553, 82 L.Ed. 1523, reversed 
on other grounds 59 S.Ct 21, 305 

U. S. 91, 83 L.Ed. 60, rehearing de¬ 

nied 59 S.Ct 240, 305 U.S. 673, 83 
L.Ed. 436—;U. S. v. Lewis County, 
C.C.A.Idaho, 95 P.2d 236, remand- 
ing cause, D.C., U. S. v. Nez Perce 
County, 16 F.Supp. 967, rehearing 
denied, C.C.A., 95 F.2d 238—U. S. 
v. Nez Perce County, C.C.A.Idaho, 
95 F.2d 232, remanding cause, D.C., 
16 F.Supp- 267, rehearing denied, 
C.C.A., 95 F.2d 238—Edward Hines 
Tellow Pine Trustees v. Stewart, 
C.C.A.Miss., 46 P.2d 910, certiorari 
denied Stewart v. Edward Hines 
Yellow Pine Trustees, 51 S.Ct. 654, 
283 U.S. 861, 75 L.Ed. 1466— 

Youngs Rubber Corporation v. C. I. 
Lee & Co., aC.A.N.Y., 45 P.2d 103 
'—^Venice Hunting & Trapping Co. 

V. Saliuovich, C.C.A.La., 16 F.2d 
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ever, this rule does not allow tlie parties to delay 
raising issues until the case is heard on appeal and 
then to have the case remanded for the determina- 
tion of such issues. 

In many cases the court has, on reversal, re¬ 
manded the cause for a new trial or other pro- 
ceedings, where the findings of fact were so im- 
perfect that an appellate court could not base a 
judgment thereon.®® 

On reversal of an order erroneously denying a 
new trial, the case will be remanded with direc- 
tions that the court pass on or decide the motion, 
where it has not fully and properly considered it 
on its merits.^l 

Imperfect record, If the record is so imperfect 
or confused that the appellate court cannot render 
judgment with safety to the rights of the parties, 
a new trial or other proceedings will often be or- 
dered.ss 

(e) Compelling or Directing Restitution 

Where severa! parties ciaim an interest in impourided 
tax funds, on determination of an appeal involving the 
validity of the tax statute in favor of the taxpayer, de¬ 


termination of the right to the impounded funds wlU be 
left to the district court. 

Where the amount of a tax alleged due was im- 
pounded pending an appeal involving the validity 
of the taxing statute, on determination of the ap¬ 
peal in the taxpayer^s favor, the circuit court of 
appeais will not direct pa\Tnent of the impounded 
funds, but will leave the matter to the determina- 
tion of the district court, where inlerventions had 
been filed by parties claiming an interest in the 
impounded funds.^^ 

(f) Effect of Reversal 

An unqualified reversaf leaves the case standing as if 
the reversed judgment or order had never been rendered; 
and where the appellate court directs final Judgment, the 
action is finally terminated. Dependent orders, judg- 
ments, or proceedings fall with the reversed judgment, 
but distinet and independent judgments or proceedings 
do not. 

The effect of a general and unqualified reversal 
of a judgment, order, or decree is to nullify it com- 
pletely and to leave the case standing as if such 
judgment, order, or decree had never been ren- 
dered.^^ Where, on reversal, the appellate court 
renders or directs final judgment, the action is final- 


121, reversin^, D.C., 10 F.2d 222— 
Wilson V. Spencer, C.C.A.Tex., 261 
F. 357—^Hawkins v. Dannenberg: 
Co., Ga., 253 F. 529, 165 C.C.A. 
199—Fifth Third Nat* Bank v. 
Johnson, Ohio, 219 P. 89, 134 C.C.A. 
529. 

4 C.J. p 1201 note 42. 

79. U.S.—Victory v. Mannin;^, C.C. 

' A.N.X, 12S F.2d 415—U. S. v. Ro- 

diek, C.aA.N.Y., 120 F.2d 76t>, de- 
nying- rehearing- 117 F.2d 588, cer¬ 
tiorari granted Rodiek v. TJ. S-, 62 
S.Ct. 101, 314 U.S. 597, 86 UEd. 
481, affirmed 62 S.Ct, 793, 315 U.S. 
783, 86 Li.Ed, 1190, rehearingr denied 
62 S.Ct. 940, 316 U.S. 707, 86 L. 

Ed. 1774. 

80. tJ.S.—Selby Oil & Gas Co. v. 

Railroad Commission of Texas, C. 
C.A.Tex., 128 P.2d 334—U. S. v. 

Otley, C.C.A.Or., 127 P.2d 988, mod- 
ifyin^, D.C., 34 F.Supp. 182—Wy- 
ant V. Caldwell, C.C.A.W.Va., 86 P. 
2d 357, certiorari denied 57 S.Ct. 
673, 300 U.S. 675, 81 L.Ed. 880—| 

Wessel V. Seminole Phosphate Co., 
C.C.A.N.C., 13 F.2d 999—Border | 

Gas Co. V. Windrow, C.C.A.Tex., 3 
F.2d 974. 

4 C.J. p 1201 note 44. 

83- U.S.—Felton v- Spiro, Tenn., 78 
F. 576. 24 G.C.A. 321. 

4 aj, p 1202 note 52. 

82- UwS.^Willing' v. EvelofJ^ C.C. 
A.pa., 94 F.2d 344, certiorari de¬ 
nied Eveloft V. Willing, 59 S.Ct. 
70, 305 U,S. 611, 83 L.Ed. 389— 
Hamilton Gas Co. v. Watters, C.C. 
A-W.Va., 75 P.2d 176—Hughes v. 


Reed, C.aA.Ofcl., 46 F.2d 435—Doak 
V. Hamilton, C.C.A.N.C., 15 F.2d 774 
—Rialto Irr. Dist. v. Chellis, Cal., 
246 F. SOS, 159 C.C.A. 38—Rialto 
Irr. Dist v, Stowell, Cal., 246 F. 
294, 159 aC.A. 24. 

4 C.J. p 1202 note 62. 

83. U.S.—Larabee Plour Mills Co. v. 
Nee, C.C.A.MO., 81 P.2d 623, re- 
manding cause, D.C., 12 F.Supp. 
395. 

84. U.S.—Keller v. Hali, C.C.A.Ariz., 
111 F.2d 129—Seeley v. Corneli, 
C.C.A.Tex., 90 F.2d 562—First Nat 
Bank v. Southern Cotton Oil Co., 
C.C.A.Ga., 86 F.2d 33—Allen v. 
Belford, D.C.Okl., 35 F.Supp. 111 
—Mutual Orange Eistributors v. 
Agrriculture Prorate Commission of 
California, D.C.Cal., 30 F.Supp. 937 
—French v. Bdwards, C.C.Cal., 9 F. 
Cas.No.5,097, 4 Sawy. 125. 

Cause remanded without specifle di- 
rections standing in the lower court 
as if no judgment or decree had 
been rendered see infra § 301 a (9) 
(c) aa. 

Itotes assailed as confiscatory 

Where district court, in dismiss- 
ing bili assailing water rates as con- 
ilscatory, determined that a prior 
valuation of water company's prop- 
erty remained applicable, although 
thirty-two months had intervened 
and commodity values had lisen, < 
such determination was erroneous 
and required a reversal by Circuit 
court of appeais to permit district 
court to hear anew ali questions per¬ 
tinent to issue of confiscation, but 

482 


such reversal did not necessarily re¬ 
quire a finding of confiscation.—Mc- 
Cart V. Indianapolis Water Co., Ind, 
58 S.Ct. 324, 302 U.S. 419, 82 L.Ed. 

I 336, modifying, C.C.A., Indianapolis 
Water Co. v. MeCart, 89 F.2d 522, re- 
versing, E.C., 13 F.Supp. 110, and cer¬ 
tiorari granted MeCart v. Indianapo¬ 
lis Water Co., 58 S.Ct 14, 302 U.S. 
665, 82 KEd. 513. 

Entire deeree reversed 

(1) WTiere decree awarding plain- 
tiff property interest and allowing 
defendant lien thereon for purchase 
price was reversed on defendanfs ap¬ 
peal, that part of decree awarding 
defendant lien was necessarily re¬ 
versed, although plaintiff failed to 
take cross appeal.—Turner v. Kirk- 
wood, C.C.A.Okl., 62 F.2d 256, cer¬ 
tiorari denied 53 S.Ct 522, 289 U, 
S. 724, 77 LuEd. 1474. 

(2> WThere an interlocutory injunc- 
tion restrained defendant fTom In- 
fringing plaintifTs patents and also 
from engaging in unfair competition, 
a decree of the circuit court of ap- 
pqals, reversing the order of the dis¬ 
trict court granting the interlocutory 
injunction, vacated the injunction in 
so far as it restrained defendant 
from unfair competition, as well as 
that portion enjoining the infringe- 
ment of plaintiff's patents, although 
the question of the propriety of re- 
straining unfair competition was not 
raised nor considered nor decided by 
the court.—1. T. S. Rubber Co. v. 
Tee Pee Rubber Co.. C.C.A.Ohio, 295 
F. 479. 
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]y terminated and generally, when the court, 
finding under the law that no recovery can be had, 
uses the word “reversed’’ without more, the term 
means that the case is at an end.^® If on plaintiff’s 
appeal a judgment on demurrer is reversed, the 
case stands as though the demurrer had been over- 
niled.^'^ 

Where the rights of parties who did not join, ,or 
were not made parties to, the appeal were so inter- 
woven and dependent as to be inseparable from the 
rights of those who were parties to the appeal, a 
reversal as to one operates as a reversal as to all.^^ 

Dependent or independent judgments or proceed- 
ings. On the reversal of a judgment, order, or de- 
cree, a dependent order, judgment, or proceeding, 
ancillary and accessory thereto, shares its fate and 
falis with it.^9 This rule, however, will not oper¬ 
ate, by implication, to set aside a distinet and inde¬ 
pendent judgment or proceeding, although it forms 
a part of the same litigation.^O 

(8) Amendment, Modification, and Setting 
Aside of Its Judgment by Circuit 
Court of Appeals 

The Circuit court of appeals has inherent power to 
amend or set aside its judgment while it stiii has juris- 
diction over it. 

Ordinarily the circuit court of appeals has in¬ 
herent power to amend or vacate its judgment while 


it stili jurisdiction over it,^^ Thus the court 
has authority to modify its decree on petition filed 
during the same term at which the decree was en- 
tered,92 and it may do so without granting a re- 
hearing,^^ even though the change wa§ prompted 
by an application for a rehearing accompanied by 
a supplemental transcript containing a petition for 
an injunction not included in the original tran- 
script.^^ An order of reversal entered after the 
death of appellee which occurred after argument 
on appeal may be vacated and entered nunc pro 
tunc as of the date of argument on appeal.^^ An 
appellate court, after determining a cause on ap¬ 
peal and affirming the judgment will not direct it 
to be reopened by the lower court to admit new 
evidence unless such evidence is of a character 
clearly to show that the decision was erroneous;^^ 
and the mandate will not be modified so as to re- 
mand for further proofs where it is not shown that 
the real facts were not correctly assumed in the 
opinion.^'^ A modification of the ruling of the Cir¬ 
cuit court of appeals may be sought only by a pe¬ 
tition for a rehearing or for a writ of certiorari to 
the supreme court seasonably made.^® 

(9) Mandate and Proceedings in Lower 
Court 

(a) Mandate or other order of remand 

(b) Effect in lower court of decision of 

appellate court 


85. U.S.—Bastian v. Erickson, C.C.A. | 
Utah, 114 F.2d SZ8. 

Fiiial adjtidication exists where, on 
reversal, mandate requires entry of 
specific judgment.—Seagraves v. Wal- 
la<^, C.C.A.Tex., 69 F.2d 163. certio¬ 
rari denied Wallace v. Seagraves, 
55 S.Ct. 80, 293 U.S. 569, 79 L.Ed. 
668, rehearing denied 56 S.Ct. 138, 
293 U.S. 630, 79 D.Ed. 716. 

86. U.S.—Walsh Const. Co. v. tJ. S. 
Guarantee Co., C.C.A.Iowa, 76 F. 
3d 240, certiorari denied 56 S.Ct. 
120, 296 U.S. 605, 80 E.Ed. 428. 

87. U.S.—Wm. J. Friday & Co. v. 
U. S., G.C.A-Pa., 61 P.2d 370, re- 
v^sing, D.C., 48 F.2d 225. 

88. U.S.—Maryland Casualty Co. v. 
City of South Norfolk, C.C.A.Va., 
54 F.2d 1032, rehearing denied and 
modifted on other grounds 56 F.2d 
822, certiorari denied City of South 
Norfolk V. Maryland Casualty Co-, 
52 S.Ct. 644, 286 U.S. 562, 76 L.Ed. 
1295. 

89i. U.Sl—Johnson v. Dierks Lumber 
& Coal Co., C.C.A.Ark., 130 F.2d 
ilSn—Williams Holding Co. v. Pen*- 
nell, C.C.A.Fla., 86 P.2d 230— 
Speers Sand Sc Clay Works v. 


American Trust Co., C.C.A.Md., 20 
F.2d 336. 

4 C.J. p 1205 note 11. 

90. U.S.—U. S., for Use of A. S. 
Schulman Electric Co. v. Standard 
Accident Ins. Co., C.C.A.Ill., 106 
P.2d 200. 

91. U.S,—Twin Falis Salmon River 
Land & Water Co. v. Caldwell, Ida- 
ho, 45 S.Ct. 22, 266 U.S. 85, 69 L. 
Ed. 178, affirming, C.C.A., 272 F. 
356—^Wichita Royalty Co. v. City 
Nat. Bank of Wichita Palis, C.C.A. 
Tex., 97 F.2d 249, denying rehear¬ 
ing 95 F.2d 671, remanding cause, 
D.C., City Nat. Bank of Wichita 
Falis, Tex. y. Wichita Royalty 
Co., 18 F.Supp. 795, certiorari 
granted Wichita Royalty Co. v. 
City Nat. Bank of Wichita Falis, 
59 S.Ct. 101, 305 U.S. 587, 83 L. 
Ed. 371, and affirmed 59 S.Ct. 420, 
306 U.S. 103, 83 L.Ed,’ 515—Si- 
monds v. Norwich Union Indemnity 
Co., • C.C.A.Minn., 73 F.2d 412, cer¬ 
tiorari denied Norwi^ch Union In¬ 
demnity Co. V. Simonds, 55 S.Ct 
507, 294 U.S. 711, 79 L.Ed. 1246. 

Jurisdiction of circuit court of ap¬ 
peals to vacate, modify, or correct 
judgment or mandate after re¬ 
mand see iiifra § 301 a (19). 
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92. U.S.—Twin Falis Salmon River 
Land & Water Co. v. CaldweR, 
Idaho, 45 S.Ct. 22, 266 U.S. 85, 
69 L.Ed. 178, affirming, C.C.A., 272 
P. 356—J. Greenebaum Tannihg Co. 
V. National Labor Relations Board, 
C.C.A., 129 F.2d 487. 

93. U.S.—Twin Palis Salmon River 
Land & Water Co. v. Caldwell, Ida¬ 
ho, 45 S.Ct 22, 266 U.S. 85, 69 L.Ed. 
178, affirming, C.C.A., 272 P. 356. 

94. U.S.—Twin Falis Salmon River 
Land & Water Co. v. Caldwell, su¬ 
pra. 

95. U.S.—Madden v. La Cofske, C.C. 
A.Ariz., 72 F.2d 602. 

96. U.S.—C^ty of Akron v. Bone, 
Ohio, 221 P. 944. 137 C.C.A. 514. 

97. U.S.—Brocalsa Chemical Co. v. 
Langsenkamp, C.C.A.Ohio, 32 F.2d 
725, reversing, D.C., Langsenkamp 
V. Broscalsa Chemical Co., 21 F. 
2d 207. 

98. U.S.—^Western Maryland R. Co. 
V. Tait, D.C.Md., 53 P.2d 211, af¬ 
firming, C.C.A., Tait V. Western 
Maryland Ry. Co., 62 F.2d 933, cer¬ 
tiorari granted 53 S.Ct 660, 289 U. 
S. 718, 77 L.Ed. 1479, and affirmed 
53 S.Ct 706, 289 U,S, 620, 77 L.Ed. 
1495. 
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(c) Powers and duties of lower court 

generally 

(d) Amendments 

(e) Proceedings after remand . 

(f) Enforcement of judgment 

(g) Rendition and entry of judgment as 

directed 

(h) Restitution 

(i) New trial 

(j) Failure to follow decision or com- 

ply with mandate 

(a) Mandate or Other Order of Remand 

The mandate Isi the order Issued by the Circuit court 
of appeais on the decision of an appealed cause dlrecting 
the action to be taken by the lower court, and should 
conform to what the court decided, afthough no parttcular 
form is necessary. The opinion of the court constitutes 
part of the mandate. 

The words “mandate” and “procedendo” as used 
in this title and section denote the order issued by 
the Circuit court of appeais on the decision of a 
cause on appeal directing the action to be taken or 
the disposition to be made of the cause by the low¬ 
er court,®® and a rule of court requiring the clerk 
of the Circuit court of appeal, after final determi- 
nation, to issue a mandate or other proper process 
in the nature of a procedendo to the court below 
merely requires that the case be handed back to the 
trial court, so that that court may have jurisdiction, 
which it lost on appeal, to record and carry out the 
judgment of the appellate court^ The mandate 
should conform and be restricted to what the court 
decided as between the parties before it.^ No par- 
ticular form is necessary, and the mandate is to 
be drawn to suit the requirements of the particular 
case.® It is not necessary to recite therein every 
step in the various stages of the cause.^ The opin- 


ion of the court constitutes a part of its mandate,^ 
particularly where the mandate contains a direc- 
tion to proceed in accordance with the opinion,^ 
and counsel are charged with knowledge of that 
fact, so that if the opinion makes any misstatement 
or does not sufficiently cover the issues tried it is 
incumbent on counsel to bring such matters to the 
attention of the court by proper motion to correct 
it.7 By virtue of some court rules the bili of costs 
is annexed to the mandate to be collected by exe- 
cution, if necessary, in the lower court.® The man¬ 
date may be withheld for a stated time to permit 
the losing party to petition the supreme court for 
certiorari, and until final determination if certio¬ 
rari should be granted;® and where there has been 
an extraordinary delay afiPecting the rights of a 
party the mandate may go down in less time than 
that provided by court rule.^® After afiirmance of 
a decree dismissing a bili in equity because of the 
existence of an adequate remedy at law, the order 
of remand may permit the transfer of the cause to 
the law docket and the recasting of the pleadings 
and may be so amended.^^ 

(b) Effect in Lower Court of Decision of 
Appellate Court 

aa. Construction and operation in gen- 
general 

bb. Law of the case 

aa. Construction and Operation in General 

The mandate of the circuft court of appeais has the 
same finality as that of the supreme court, and is to be 
interpreted reasonably and in the light of the opinlcm- 

The decree and mandate of the Circuit court of 
appeais have the same finality as those of the su¬ 
preme court.^® The mandate is to be interpreted 
reasonably,^® and not in a naanner to do injus- 


9®. IJ.S.—Elxchangre Mut. Life Ins. 
Co. V. Warsaw-Wilkinson Co., Pa., 
185 F. 487, 107 C.C.A. 587. 

1. U.S.-—Walsh ConsL Co. v. U. S. 
Guarantee Co., C.C.A.Iowa, 76 P. 
2d 240, certiorari denied 56 S.Ct. 
120, 296 U.S. 605, 80 L.Ed. 428. 

2 . U.S.^—Sutherland v. Norris, C.C.A. 
Pa., 38 F-2d 898, amending- mandate 
24 F-2d 414, reversing, D.C., Nor- 
ris V. Bergdoll, 19 F.2d 232, and 
certiorari denied Norris v. Sutlier- 
lapd, 48 aCt. 562 , 277 U.S. 602, 72 
Xu&d. 1009. 

3. tl.S.—Goshen Sweeper Ca of 
Grand Rapids, Michu y. BisseU Car- 
p^-Sweeper Co., Mich-, 72 F. 67, 
19 C.C.A- 13, reversed on other 
grounds 72 F. 545, 19 C.C. 4 . 25. 

4i. U.S.—^Andrews v. Thum, Mass.,, 72 
F. 290, 18 aC.A. 566. 

5- U.S.—^American Surety CSc. of 


New Torfc v. Banhers* Saving-s & 
Loan Ass'n of Omaha, Neb., O.C.A. 
Neb., 67 F.2d 803, certiorari denied 

54 S.Ct. 529, 291 U.S. 678, 78 L, 
Bd- 1066—rMortgag:e Loan Col v. 
Livingrston, CXC.A-Mo., $6 F.2d 636, 
certiorari denied Livingston v. 
Mort&age Loan Go., 54 S.Ct. 121, 
290 U.S. 685, 78 L-Ed. 590—H. P. 
Coffee Cow v. Reid, Murdoch & Co., 
aC.A.Mo., 60 F.2d 387—Great 
Northern Ry. Co. v. General Ry. 
Sigmal Co., C.G.A*Minn., 57 F. 2 d 
457. 

6- U.a—a y. Pan-American Pe- 
trolemn Co., B.aCaJL, 24 F.2d 206. 
7. IT.S.—Simonds v. Norwich Union 
Indemnity CO., C.C-A-Minn., 73 F. 
2d 412, certiorati denied Norwich 
Union Indemnity Co. v. Simonds, 

55 S.Ct. 507, 294 U.S, 711, 79 U.Ed. 
1246—Mortgrage Loan Co. v. Liv- 
ingston, C.C.A.M 0 ., 66 F.2d 636, cer¬ 
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tiorari denied Livingston y. Mort- 
gage Loan Co., 54 S.Ct. 121, 290 U. 
S. 685, 78 LEd. 590. 

8 . U.a—Com Products Refining Co. 
V. Chicago Real Est. L. & T. Co.. 
BL, 185 F.f 63, 107 C.C.A. 283. 

9k U.S.—International Ladies*' Gar- 
ment Workers' Union v. Donnelly 
Garment Co., C.C.A.M 0 ., 119 F. 2 d 
892, modified on other grounds 121 
F.2d 561. 

U.S.^—Boerman v. Marrerp, G.C. 
A.Puerto Rico, 27 F.2d 321. 

IL U.S.—Sanderson v. Postal Life 
Ins. Co. of New York, C.C.A.C 0 I 0 ., 
72 P.2d 894. 

12 . U.S,—NeJson v. D.aN.T., 

9 F.SuppL 406. 

13- U.S.—^Wilkinson v. Massachu- 
setts Bonding & Insurance Co., C. 
CA-Tex., 16 F.2d 66 . 



^6 C. J. S. 


FEBERAL C0URT8 


§ 301 


tice,^^ and, in construing the mandate or in oth- 
erwise determining what was decided by the ap¬ 
pellate court and what was ordered done, the opin- 
ion of the appellate court may be examined and 
consulted,i5 especially where the remand is stat- 
ed to be for further proceedings in accordance with, 
in conformity to, or not inconsistent with, the opin- 
The determination on appeal of an inter- 
locutory order or decree does not operate as a de- 
cision of the matters involved in the main suit>7 


bb. Law of the Case 

The decision of the Circuit court of appeais becomes 
the law of the case as to all matters properly within the 
scope thereof, and Controls in all subsequent triais or 
proceedings; but the doctrine applies oniy where the 
facts are the same on the retriai, and not where they are 
essentially different. 

The decision of the circuit court of appeais is 
the law of the case in further proceedings in the 
cause in the trial court^^ and in all subsequent stag- 

Ins. Co., C.C.A.Kan., 95 F.2d 935, 
certiorari denied 59 S.Ct. 63, 305 

U. S. 603, 83 KEd. 3S3—City of Or- 

lando V. Murphy, C.C.A.Fla., 94 F. 
2d 426—Federal Reserve Bank of 
Philadelphia v. Ocean City, C.C.A. 
N.J., 91 P.2d 635, certiorari denied 
Ocean City v. Federal Reserve 
Bank of Philadelphia, 58 S.Ct. 281, 
302 U.S. 752, 82 L.Ed. 581, rehear- 
ing- denied 58 S.Ct. 475, 302 U.S. 
781, 82 L-Ed. 603, and opinion sup- 
plemented Federal Reserve Bank of 
Philadelphia v. Ocean City, N.J., 
93 F.2d 519—^Lauf v. E. G. Shinner 
& Co., C.C.A.Wis., 90 P.2d 250, cer¬ 
tiorari granted 58 S.Ct. 41, 302 U. 
S. 669, 82 L.Ed. 516, reversed on 
other grounds 68 S.Ct 578, 303 U. 
S. 323, 82 L,Ed. 872—Hunt v. Com- 
missioner of Internal Revenue, C.C. 
A., 82 P.2d 668—Marion Steam 

Shovel Co. V. Bertino, C.C.A.Mo., 82 
P.2d 541, rehearing denied 82 F.2d 
945, certiorari denied 57 S.Ct 17, 
299 U.S. 556, 81 L.Ed. 409—U. S. 

V. Bollman, C.C.A.Iowa, 81 P.2d 

1009—De Parcq v. Lig-gett & My- 
ers Tobacco Co., C.C.A.Minn., 81 
P.2d 777—Mantle Lamp Co. of 
America v. iCnapp-Monarch Co., C. 
C.A.I11., 81 P.2d 428—Claibome- 

Reno Co. v. B., I. Du Pont de Ne- 
mours & Co., C.C.A.Iowa, 77 F.2d 
565—General Motors Acceptance 
Corporation v. Mid-West Chevrolet 
Co., C.C.A.Okl., 74 F.2d 386—Fish- 
er V. Bank of America Nat. Trust 
& Savings Ass'n, C.C.A.Cal., 72 F. 
2d 635—Seagraves v. Wallace, C.C. 
A.Tex., 69 F.2d 163—American 
Surety Co. of New York v. Bank- 
ers' Savings & Loan Ass’n of Oma¬ 
ha, Neb., C.C.A.Neb., 67 F.2d 803, 
certiorari denied 64 S.Ct 529, 291 
UjS- 678, 78 L.Ed. 1066—In re N. 
V. Zuid-Hollandsche Soheepvaart 
Mattschappij of Rotterdam, C.C.A. 
Fla., 64 F.2d 915—^American Gyana- 
mid Co. V. Wilson & Toomer Fer- 
tllizer Co„ C.C.A-Fla., 62 F.2d 1018, 
certiorari denied 53 S.Ct 595, 289 

U. S. 735, 77 L.Ed. 1483—Northern 
Pac. Ry. Co. v. Van Dusen Har- 
rington Co., C.C.A.Minn., 60 F.2d 
394—P. Coffee Co. v. Reid, Mur- 
doch & Co., C.C.A.MO., 60 F.2d 387 
—Notfolk & W. Ry. Co. v. Hali, 
C.C^W.Ya., 57 P.2d 1004—Smyth 

V, Klauder, C.C.A.Pa., 52 F.2d 109, 


particular dedsions constmed 

U.S.—Fiske v. Wallace, C.C.A-Mo., 
117 F.2d 149, certiorari denied 61 
S.Ct 1112, 313 U.S. 589, 85 L.Ed. 
1544—Louisville Trust Co. v. Na¬ 
tional Bank of Kentucky, C.C.A. 
Ky., 102 P.2d 137, certiorari de¬ 
nied 60 S.Ct 76, 308 U.S. 564. 84 
luEd- 474—Illinois Bell Telephone 
Co. v. Slattery, C.C.A.Ill., 102 F.2d 
58, certiorari denied Slattery v. 
Illinois Bell Telephone Co., 59 S. 
Ct 1045, 307 U.S. 648, 83 L.Ed. 1527 
—Millers’ Mut Pire Ins. Ass'n of 
Illinois V. Bell, C.C.A.Minn., 99 P.2d 
289—Albert Pick-Barth Co. v. 
Mitchell Woodbury Corporation, C. 
C.AMass., 57 F-2d 96, certiorari de¬ 
nied Albert Pick-Barth Co. v. 
Mitchell Woodbury, 52 S.Ct. 503, 
286 U.S. 552, 76 L.Ed. 1288—Evans 

V. Fidelity & Deposit Co. of Mary- 
land, C.C.A.Pa., 49 P.2d 86—Texas 
Electric Service. Co. v. Pairbanks, 
Morse & Co., D.C.Tex., 36 P.2d 831 
—U. S. V. Pan-American Petroleum 
Co.. D.C.Cal., 24 F.2d 206—Pacific 
Gas & Electric Co. v. Railroad 
Commission of California, D.C.Cal., 
26 F.Supp. 507, conforming to man¬ 
date Railroad Commission of Cali¬ 
fornia V. Pacific Gas & Electric 
Co., 68 S.Ct 334, 302 U.S. 388, 82 
L-Bd. 319, reversing Railroad Com¬ 
mission of State of California v. 
Pacific Gas & Electric Co., 57 S.Ct 
3S5. 301 U.S. 669. 81 L.Ed. 1333, af- 
firming, p.C., Pacific Gas & Electric 
Co, V. Rail|*oad Commission of Cal- 
ifomia, 13 F.Supp. 931, rehearing 
denied 16 F.Supp. 884, rehearing 
denied Railroad Commission of 
State of Californift v. Pacific Gas 
& Electric Co., 58 S.Ct 3, 302 U. 
S. 771, 82 L.Ed. ^98—Plimpton v. 
Mattakeunk C^bin Colony, D.C. 
Conn., 9 F.Supp. 288—American 
Surety Co. of New York v. Riner, 
G.C.A.Wyo., 269 P. 137—F. M. Da- 

. Vies & Co. V. Portfer, S.D., 248 P. 

W. 169 aC.A. 407. ' 

4 GL p 1212 note 55. 

14* U.S.—^Wilkinson v. Maissachu- 
setts Bonding & Insurance Cb., C.C. 
A-Tex., 16 P.2d 66. 

15* U.S.—Great Northern Ry. Co. v. 
General Ry. Signal Co., C.C.A.Minn., 
57 p.2d 457—Wilkinson v. Massa- 
chusetts Bonding & Insurance Co., 
C.C.A.Tex., 16 F.2d 66—William 1 


Wrigley, Jr., Co. v. L. P. Larson, 
Jr., Co., D.C.Ill., 5 F.2d 731. modi- 
fied on other grounds, C.C.A., 20 F. 
2d 830. 

4 C.J. p 1212 note 47. 

Construed In entirety 
The mandate of appellate court 
and its opinion must be constmed 
in their entirety and particularly 
with reference to the issues which 
were before the court—Gonzalez v. 
Bowie, C.C.A.Puerto Rico, 123 P.2d 
387. 

16. U.S.—GrafC v. Boesch, C.C.CaL, 
50 P. 660. 

17. U.S.—Canadian Club Corporation 
V, Canada Dry Ginger Ale, C.C-A 
Pa., 60 F.2d 785, certiorari denied 
53 S.Ct 319, 288 U.S. 599, 77 L.Ed. 
976—^A. D. Howe Mach. Co. v. Day- 
ton, W.Va., 210 P. 801, 127 C.C.A. 
351. 

18. U.S.—Moyer v. JEtna Life Ins. 
Co., C.CA.Pa., 126 F.2d 141, affirm- 
ing, D.C., 39 F.Supp. 725—Ohio Oil 
Co. V. Thompson, C.C.AMo:, 120 P. 
2d 831, certiorari denied 62 S.Ct. 
112, 314 U.S. 658, 86 L.Ed. 528— 
Stonega Coke & Coal Co. v. Price, 
C.aA.W.Va., 116 F.2d 618—Midland 
Valley R. Co. v. Jones, C.C.A.Okl., 
115 F.2d 508—Bastian v. Erickson, 
C-C.A.Utah, 114 F.2d 338—Dravo 
Contracting Co. v. James, C.C.AW. 
Va., 114 P.2d 242, certiorari denied 
61 S.Ct 450, 312 U.S. €78, 85 L.Ed. 
1117, rehearing denied 61 S.Ct 620, 
312 U.S. 714, 85 LEd. 1144—Tou- 
cey V. New York Life Ins. Co., C.C. 
AMo., 112 F.2d 927, certiorari de¬ 
nied 61 S.Ct 440, 311 U.S. 643, 85 
L.EkL 410, affirmed 61 S.Ct 833, 313 
U.S. 538, 85 LuEd. 1507, vacated 61 
S.Ct 938, 3-13 U.S. 596, 85 LEd. 
1649, reversed on other grounds 62 
S.Ct 139, 314 U.S. 118, 86 LEd. 100 
—Thornton v. Carter, C.C.A.Ark., 
109.P.2d 316—^Atchison, T. & S. F. 
R. Co. V. Ballard, CC.A.Tex., 108 F. 
2d 768, reheari^ denied 109 F.2d 
1012, certiorari denied Ballard v. 
Atchison, T. & S. P. R Co., 60 S. 
Ct i096, 310 U.S. 646, 84 LEd. 1413 
—South Florida Securities v. Sew- 
ard, C.C.A.Pla., 103 F.2d 872— 
Clarke v. Order of United Com- 
mercial Travelers of America, C.C. 
AGa., 99 F.2d 457—State of Kan- 
sas ex rei. Beck v. Occidental Life 

4:^ 
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€s of the action or proceeding,^^ nor is the finality 
o£ the decision of the reviewing court affected, so 
far as it did decide any question, by the fact that 
it was a judgment reversing the lower court 

The lower court cannot rehear or reconsider the 


matters decided by the Circuit court of appeals,-! 
and it is the duty of the lower court to follow the 
decision of the appellate court,-- its action being 
deeraed erroneous when at variance with the dech 
sion-^ and not erroneous in this respect when in ac- 


certiorari denied Klauder v. Smyth, 
52 S.Ct. 199, 284 U.S. 681, 76 L-Ed. 
575—International Brotherhood of 
Electrical Workers, Local No. 134 
V. Western Union Telegraph Co., 
C.C.A.I1L, 46 F.2d 736, certiorari de¬ 
nied 52 S.Ct 13, 284 U.S. 630, 76 
L.Ed. 536—Clark v. Pond Creek 
Mill & Elevator Co.. C.C.A.IIL, 35 
F.2d 865—Kung-lig Jamvagsstyrel- 
sen V. Eexter & Carpenter, C.C.A. 
N.T., 32 F.2d 195, certiorari denied 
50 S.Ct 32, 280 U.S. 579, 74 L.Ed. 
629—Pennsylvania Mining Co. v. 
United Mine Workers of America, 
C.C.A.Ark., 28 F.2d 851, certiorari 
denied 49 S.Ct 263, 279 U.S. 841, 73 
L.Bd. 987—City of Seattle v. Puget 
Sound Power & Light Co., C.C.A. 
Wash., 15 P.2d 794, certiorari denied 
47 S.Ct 456, 273 U.S. 752, 71 L. 
Ed. 874, and Puget Sound Power & 
Light Co. V. City of Seattle, 47 S. 
Ct. 458, 273 U.S. 753, 71 L.Ed. 874 
—Dunkley Co. v. Central Califor- 
nia Canneries, C.C.A.Cal., 7 P.2d 
972, certiorari denied 46 S.Ct 347, 
270 U.S. 646, 70 L.Ed. 778—William 
Wrigley, Jr. Co. v. L. P. Larson, 
Jr., Co., D.C.Ill., 5 P.2d 731, mod- 
ified on other grounds, C.C.A., 20 
F.2d 830—Luminous Unit Co. v. 
Freeman-Sweet Co,, C.C.A.I11., 3 F. 
2d 577—Higgins v. White, D.C. 
Mass., 31 F.Supp. 796, conforming 
to mandate, C.C.A., 93 F.2d 357, 
reversing, D.C., 18 F.Supp. 986, re- 
versed on other grounds White v. 
Higgins, 116 F.2d 312—Frigorifico 
Wilson De La Argentina v. Weir- 
ton Steel Co., D.C.W.Va., 31 F. 
Supp. 214—Eisman v. Samuel Gold- 
wyn, Inc., D.C.N.Y., 30 F.Supp. 436 
— ^Wells V. Equitable Life Assur. 
Soc. of U. S., D.C.Ky., 29 F.Supp. 
144—McCreary v. U. S., D.C.Or., 
23 F.Supp. 385, reversed on other 
grounds, C.C.A., U. S. v. McCreary, 
105 F.2d 297—Securities and Ex- 
change Commission v. Torr, D.C.N. 
Y., 22 F.Supp. 602—Duke Power 
Co. V. Greenwood County, D.C.S.C.. 
19 F-Supp. 932, affirmed, C.C.A., 
91 F.2d 665, certiorari granted 58 
S.Ct. 120, 302 U.S. 675, 82 L.Ed. 
521, aflarmed 58 S.Ct. 306, 302 U. 
S. 485, 82 LuBd. 381—Milwaukee 
County V. M. E. White Co., D.C. 
IU., 17 F.Supp. 759—Finiey v. Unit¬ 
ed Mine Workers of America, C.C. 
A^rk-, 300 F. 972, modified on oth¬ 
er grounds Coronado Coal Co. v. 
United Mine Workers of America, 
45 S.Ct 551, 268 U.S. 295, 69 L. 
Ed. 963—Bowling v. U. S., C.C.A. 
Okl., 299 P. 438—^Wing v. Sedg- 
wicfc, D.C.Mass., 299 P. 311, re¬ 


versed on other grounds, C.C.A., 4 
F.2d 177—^Western Union Tele- 
graph Co. v. Czizefc, C.C.A.Idaho, 
286 F. 478, certiorari granted 43 
S.Ct. 700, 262 U.S. 739, 67 L.Ed. 
1208, and reversed on other 
grounds 44 S.Ct 328. 264 U.S. 281, 
68 L.Ed. 682 —Bowling Green Trust 
Co. v. Virginia Passenger & Power 
Co., D.C.Va., 276 P. 965, affirmed, 
C.C.A., Virginia Ry. & Power Co. 
V. Davis, 284 P. 479, certiorari de¬ 
nied 43 S.Ct 247, 260 U.S. 746, 67 
L.Ed. 473—^Browne v. Thorn, C.C.A. 
Ark., 272 P. 950, certiorari grant¬ 
ed 41 S.Ct. 625, 256 U.S. 689, 65 
L.Ed. 1172, and affirmed 43 S.Ct. 
36. 260 U.S. 137, 67 L.Ed. 171— 
Edwards v. Bodkin, D.C.Cal., 267 
P. 1004, affirmed Bodkin v. Ed¬ 
wards, C.C.A., 265 F. 621, affirmed 
41 S.Ct. 268, 255 U.S. 221, 65 L.Ed. 
595—United Press Ass*ns v. Na¬ 
tional Newspapers Ass*n, Colo., 254 
F. 284, 165 C.C.A. 572—Coal & lA>n 
Ry. Co. V. Reherd, W.Va, 226 F. 
441, 141 C.C.A. 271—National Bank 
of Commerce v. U. S., Wash., 224 
F. 679, 140 C.C.A. 219, certiorari 
denied 36 S.Ct. 287, 241 U.S. 658, 
60 L.Ed. 1225—D’Arcy v. Jackson 
Cushion Spring Co., Mich., 212 P. 
889, 129 C.C.A. 409. 

Snle of practice 

(1) The doctrine of the law of the 
<^9e is a rule of practice or pro- 
cedure.—^V^estem Pire Ins. Co. v. 
University City, C.C.A.Mo., 124 P. 
2d 698—City of Sedalia ex rei. and to 
Use of Ferguson v. Shell Petrole¬ 
um Corporation, C.C.A,Mo., 81 F.2d 
193. 

(2) It is not an absolute rule of 
law.—City of Sedalia ex rei. and to 
Use of Ferguson v. Shell Petroleum 
Corporation, supra. 

<3) Nor is it a limitation of power, 
although it will not be departed from 
except for very cogent reasons.— 
Western Pire Ins. Co. v. University 
City, supra—^onnett v. City of Jer- 
seyville, C.C.A.I11., 110 F.2d 1015. 

Failnre to enter decree confoxxaing 
to mandate 

Decision of the Circuit court of 
appeals, and its decree and mandate, 
reversing a decree of the district 
court, constituted the law of the 
case, notwithatanding the district 
courUs failure to fenter a decree in 
confbrmity with the mandate.—Dep- 
pe V. General Motors Corporation, C. 
C.A.N.J., 98 F.2d 813, certiorari de¬ 
nied 59 S.Ct 462, 306 U.S. 633, 83 
LuEd. 1035, rehearing denied 59 S* 
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ct 581, 306 U.S. 668, 83 L,.E<3. 1063. 
petition denied 59 S.Ct. 821, 307 U. 
S. 611, 83 L.Ed. 1494. 

Distinguisliing f eatnre of new trial 
The sole difference between the ef- 
fect of a new trial granted by the 
trial court after setting aside a 
verdict, and a new trial ordered by 
the Circuit court of appeals on re- 
versal of judgment, is that the legal 
propositions which the Circuit court 
of appeals settles and determines on 
appeal cannot ordinarily be again 
auestioned.—Millers" Mut. Fire Ins. 
Ass’n of Illinois v. Bell, C.C.A.Minn., 
99 F.2d 289. 

19. U.S.—Stonega Coke & Coal Co. v. 
Price, C.C.A.Va., 116 F.2d 618— 
Millers’ Mut. Fire Ins. Ass*n of 
Illinois V. Bell, C.C.A.Minn., 99 F. 
2d 289—State of Kansas ex rei. 
Beck V. Occidental Life Ins. Co., 
C.C.A.Kan., 95 P.2d 935, certiorari 
denied 59 S.Ct. 63, 305 U.S. 603. 
83 L.Ed. 383—City of Sedalia ex 
rei. and to Use of Ferguson v. 
Shell Petroleum Corporation, C.C. 
A.MO., 81 P.2d 193—^tna Life Ins. 
Co. V. \Vharton, C.C.A.Ark., 63 F. 
2d S78, certiorari denied 53 S.Ct, 
786, 289 U.S. 755, 77 L.Ed. 1500— 
H. P. Coffee Co. v. Reid, Murdoch 
& Co., C.C.A.MO., 60 P.2d 387— 
Amicon Fruit Co. v. Norfolk & W. 
Ry. Co., C.C.A.W.Va., 299 F. 120 
—St. Louis & S. F. R. Co. v. Bar- 
ker, D.C.Mo., 210 F. 902. 

25 C.J. p 970 note 16. 

20. U.S.—^William Wrigley, Jr., Co. 
V. L. P. Larson, Jr., Co., D.C.Ill., 
5 P.2d 731, modified on other 
grounds, C.C.A., 20 P.2d 830. 

21. U.S.—Stonega Coke & Coal Co. 
V. Price, C.C.AVa., 116 F.2d 618— 
Thomton v. Carter, C.C.A.Ark, 
109 P.2d 316—Luminous Unit Co. 
V. Freeman-Sweet Co., C.C.A.I1L, 3 
F.2d 577—D’Arcy v. Jackson Cush¬ 
ion Spring Co,, Mich., 212 F. 889, 
129 C.C.A. 409. 

4 C.J. p 1215 note 88—25 C.J. p 
970 note 16. 

22. U.S.—U. S. Rubber Co. v. Gen¬ 
eral Tire & Rubber Co., C-C.A.Ohio, 
128 F.2d 104, affirming. D.a, 40 F. 
Supp. 247—Thomton v. Carter, O.G. 
A.Ark., 109 F,2d 316—William 
Wrigley, Jr., Co. v. L. P. Larson, 
Jr., Co., D.C.I1L, 5 P.2d 731, modi¬ 
fied on other grounds, C.C.A., 20 
F.2d 830. 

23. U.S.—Smith v. Kent, aC.A.La., 
79 P.2d 129—^Thomton v. Carter, C. 
CA-Ark., 109 F-2d 316. 
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cord therewith.24 

While the rule that the decision of tlie circuit 
court of appeals is the law of the case in subsequent 
proceedings in the same cause does not extend to 
matters not decided,^^ even though the appellate 
court may have made some statements or remarks 
with respect thereto,^^ it does apply to and com- 
prehend all points presented and decided^^ and nec- 
essarily involved,^^ regardless of whether or not 
such points are specially noted in the mandate.-^ 
Furthermore, the decision of the appellate court is 
the law of the case as to all questions that might 
have been raised;^^ and, although a matter is not 


essential to the decision of the case on appeal, if 
it is important for the purposes of a new trial, and 
in that view passed on, it becomes the law of the 
case.31 A decision of the circuit court of appeals 
on the legal merits of the case, which was reversed 
on a question of practice only by the supreme court, 
is, on the second trial, the law of the case on the 
merits.^^ 

Particiilar applications of the doctrine. The doc- 
trine of the law of the case has been applied to de- 
cisions of the circuit court of appeals with respect 
to matters of jurisdiction,^^ limitations of actions,^^ 
evidence,^^ findings,^® costs,^'^ and damages;^^ also 


34 , U.S.—'TVestern Fire Ins. Co. v. 
University City, C-C.A.MO., 124 F. 
2d 698. 

25, U.S.—General Inv. Co. v. Lake 
Shore & M. S. Ry. Co., Ohio, 43 
S.Ct 106, 260 U.S. 261, 67 L.Ed. 
244, modifying-, C.C.A., 269 P. 235— 
International Ladies’ Garment 
Workers’ Union v. Donnelly Gar¬ 
ment Co., C.C.A.M 0 ., 121 F.2d 561, 
modifying 119 P.2d 892—Dezendorf 
V. Twentieth Century-Pox Pilm 
Corporation, C.C.A.CaL, 118 P.2d 
561, affirming, D.C., 32 P.Supp. 359 
—Connett v. City of Jerseyville, C. 
aA,Ill., 110 F.2d 1015—National 
Bondholders Corporation v. Sea- 
board Citizens Nat. Bank of Nor¬ 
folk, C.C.A,Va.. 110 P.2d 138— 
Thomton v. Carter, C.C.A.Ark., 109 1 
P.2d 316—Munro v. Post, C.C.A.N. ! 
Y., 102 F.2d 686, affirming, D.C., 23 
F.Sapp. 308—Hayat Carpet Clean- 
ing Co. V. Northern Assur. Co., 
Limited, of London, C.C.A.N.Y., 69 
F.2d 805—^William Wrigley, Jr. Co. 
V. L. P, Larson, Jr., Co., D.C.IIL, 

5 P.2d 731, modified on other 
grounds, C.C.A., 20 F.2d 830—^Art 
Metal Const. Co., for Use of Mc- 
Closkey & Co. v. Lehigh Structural 
Steel Co., D.C.Pa., 38 P.Supp. 530— 
Mutual Orange Distributors v. 
Agricultural Prorate Commission 
of California, D.C.Cal., 30 F.Supp. 
937—^Nelson v. Lewis, D.C.N.Y., 9 
F.Supp. 406—^Atchison, T. & S. F. 
Ry. Co. V. Merchants’ Live Stock 
Cov. ac.A.N.M., 293 P. 987—Gen¬ 
eral Inv. Co. V. Lake Shore & M. 
S. Ry. Co., C.C.A.Ohio, 269 P. 235, 
modified on other grounds 43 S.Ct 
106, 260 U.S. 261, 67 L.Ed. 244— 
Chase v. U. S., C.C.A.Neb., 261 P. 
833, affirmed 41 S.Ct 417, 256 U. 
S, 1, 65 L.Ed. 801—lowa Cent Ry. 
Co. V. Walker, lowa, 255 P. 648, 
167 C.aA. 24- 

i C.J. p 1216 note 99. 

26. U.S.—^Patillo V. Allen-'vyest, Com¬ 
mission Co., Ark., 108 P. 723, 47 
aq.A- 637. 

U.S.—^Western Pire Ins. Co. v. 
University City, C.C.A.MO., 124 F. 
2d 698—Thomton v. Carter, C.C.A. 


Ark., 109 P.2d 316—H. P. Coffee 
Co. V. Reid, Murdoch & Co., C.C.A. 
Mo., 60 F.2d 387—^Nelson Lewis, 
D.C.N.Y., 9 P.Supp. 406. 

28. U.S.—D’Arcy v. Jackson Cushion 
Spring Co., Mich., 212 F. 889, 129 
C.C.A. 409. 

29. U.S.—Empire State-Idaho Min¬ 
ing & Development Co. v. Hanley, 
Idaho, 136 P. 99, 69 C.C.A. 87, ap¬ 
peal dismissed 25 S.Ct 691, 198 U. 
S. 292, 49 L.Ed. 1056. 

30. U.S.—Thomton v. Carter, C.C. 
A.Ark., 109 F.2d 316—Sorensen v. 
Pyrate Corporation, C.C.A.Cal., 65 
P.2d 982, certiorari denied 54 S. 
Ct 124, 290 U.S. 689, 78 L.Ed. 593 
—^Herzhergs, Inc., v. Ocean Acci¬ 
dent & Guarantee Corporation, D.C. 
Neb., 42 F.Supp. 52. 

Overlooked matters 

Failure to stress contention on first 
appeal sufliciently to attract atten- 
tion of reviewing court and demand 
speciflc treatment did not preclude 
contention from being controlled by 
“law of case” on second trial, al¬ 
though it was then more vehemently 
urged, since, if opinion on first ap¬ 
peal overlooked potency of conten¬ 
tion, matter should have been called 
to reviewing courfs attention by mo- 
tion for rehearing.—Claiborne-Reno 
Co. V. E. I. Du Pont de Nemours & 
Co., C.C.A.Iowa, 77 F.2d 565. 
Proceedings contemplated at time of 
appeal 

Where, on former- appeal, the de- 
nial of an injunction to restrain fur- 
ther proceedings in. the state court 
for dissolution of a Corporation was 
affirmed, the court below properly re- 
fused thereafter to enjoin further 
proceedings in the state court, which 
had been contemplated at the time 
of the former, appeal, although the 
particular steps sought to be re- 
strained were not then before the 
court.—^Window Glass Mach. Co, v. 
New Bethlehem ‘W^indow Glass Co., C. 
C.A.Pa., 269 F. 979, 

31. U.S.—F. W. Woolworth Co. v. 
Carriker, C.C.A.M 0 ., 107 F.2d 689 
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—^Poag V. The McDonald, D.C.N.Y., 
19 P.Cas.No.11,238. 

32. U.S.—Connelley v. Pennsylvania 
R. Co., D.C.Pa., 221 P. 508, affirmed 
228 F. 322, 142 C.C.A. 614. 

33. U.S.—International Ladies* Gar¬ 
ment Workers’ Union v. Donnelly 
Garment Co., C.C.A.M 0 ., 121 P.2d 
561, modifying 119 P.2d 892—In re 
Silverman, C.C.A.N.Y., 11 F.2d 970 
—McKesson & Robbins v. Edwards, 
D.C.N.Y., 14 P.Supp. 109. 

34. U.S.—Sartor v. Arkansas Natu- 
ral Gas Corporation, C.C.A.La., 111 
P.2d 772, reversing, D.C., Sartor v. 
Arkansas Natural Gas Co., 29 P. 
Supp. 956, conforming to mandate, 
C.C.A., Arkansas Natural Gas Cor¬ 
poration V. Sartor, 98 P.2d 527, cer¬ 
tiorari denied 59 S.Ct. 243, 305 U.S. 
649, 83 L.Ed. 420, rehearing denied 
59 S.Ct. 250, 305 U.S. 675, 83 L.Ed. 
437. 

35. U.S.—Union Trust Co. of Cleve- 
land, Ohio, v. Woodrow Mfg. Co., 
C.C.A.Iowa, 63 P.2d 602. 

Weight and snfQ-ciency 

Where the facts shown on the 
second trial are substantially the 
same as on the first trial, the deci¬ 
sion of the appellate court as to 
weight and sufficiency of the evi- 
dence is binding on the lower court. 
—Kershaw Oil Mill v. National Bank 
of Savannah, S.C., 209 P. 835, 126 
C.C.A- 559. 

36. U.S.—Stonega Coke & Coal Co. v. 
Price, C.C.A.W.Va., 116 P.2d 618. 

37. U.S.—^Pranz v. Buder, C.C.A.Mo., 
38 F.2d 605—Steiner, Lobman & 
Prank v. T. S. Paulk & Co., Ala., 
222 P. 61, 137 C.C.A. 599, certiorari 
denied Steiner v. T. S. Paulk & Co., 
36 S.Ct. 160, 239 U.S. 638, 60 L.Ed. 
48i, 

38. U.S.—^Anchor Sto ve & Range Co. 
V. Rymer, C.C.A.Tenn., 97 P.2d 
689, certiorari denied 59 S.Ct. 246, 
305 U.S. 653, 83 L.Ed. 422, rehear¬ 
ing denied 59 S.Ct. 357, 305 U.S. 
675, 83 L,Ed. 438. 
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to decisions with respect to construction of con¬ 
tracta,^^ negligence,^® and matters relating to re- 
ceivers."*^ 

Same or different facts on trial. The rule that 
the decision of a Circuit court of appeals is the law 
of the case on a retrial or further proceedings in 
the cause is applicable and controlling when, and 
only when, the facts appearing on the second trial 
are substantially the same as those shown on the 
first trial; in other words, the facts on the second 
trial must be such as to make applicable the points 
of law decided on appeal beforc such points of law 
can be considered the law of the case .'^2 Where the 
Circuit court of appeals has decided that the facts 
proved raise a question for the jury, it is error for 
the lower court on a second trial in which the same, 
or practically the same, facts are developed to en- 
ter a judgment notwithstanding the verdict‘^3 On 
the other hand, its decision of a question involving, 
tuming on, or dependent on a matter of fact is not 
the law of the case on a subsequent trial of the 
same cause where materially different facts have 
been pleaded'^^ or are shown in evidence.'*^ 

State law, Where a circuit court of appeals in 
a given case has ascertained and appiied what it 
apprehends to be the pertinent state law, such as- 


certainment of the local law is binding on the trial 
court at the retrial of the case unless it is clearly 
made to appear by subsequent statute, no more than 
declaratory, or by binding state court decision that 
the law of the state was other than what the fed- 
eral appellate court had understood it to be.^6 

(c) Powers and Duties of Lower Court Gen- 
erally 

aa. Jurisdiction of lower court after re- 
mand 

bb. Compliance with mandate or direc- 
tions 

cc. Modification or avoidance of judg¬ 
ment or order 

dd. Granting new trial or rehearing 

aa. Jurisdiction of Lower Court after Re- 
mand 

On remand the lower court has Jurisdiction to take 
any action that isi not inconsistent with the decision and 
mandate of the circuit court of appeals. 

Generally, on the remand of a cause, the trial 
court may make any order or direction in its fur¬ 
ther progress that is not inconsistent with the de¬ 
cision and directions of the circuit court of ap- 
peals,^*^ and may consider and decide any matters 


39. U.S.—In re N. V. Zuid-Holland- 
sche Scheepvaart Mattschappij of 
Rotterdam, C.C.A-Pla-. 64 F.2d 915 
—Smith V. Kent, CC.A.La-, 79 F.2d 
129. 

40. U.S.—Gosney v. Metropolitan 
Life Ins. Co., C.C.A.MO., 114 F.2d 
649. 

41. U.S.—State of Kansas ex rei. 
Beck V. Occidental Life Ins. Co., 
C.C.A.Kan-, 95 F.2d 935, certiorari 
denied 59 S.Ct 63, 305 U.S. 603, 83 
L.Ed. 383. 

42. U.S.—Cole V. U. S., C.C«A.Ind., 
127 F.2d 470—^Millers' Mut Fire 
Ins. Ass’n of Illinois v. Bell, C.C.A. 
Minn, 99 F.2d 289. 

4 aj. p 1217 note 10. 

Zdeaitity of pleardinsr XLOt oantooUln^ 
Substantia! identity of facts on 
first and second trials, not identity 
of pleading, is test of whetfier law 
determined on first appeal is *law 
of case*' as to second trial.^—Clai- 
bome-Reno Co. v. E. L Lu Pont de 
Nemours & Co., C.C.A.Iowa, 77 F.2d 
565. 

Tacts tendiug* to streniTtliexL ixifer- 
esLces 

Additiohal facts at a trial, after re- 
versal because no ne^ligence was 
sbown^ wMeh. only tend to strenirthen 
tke inferences from the facts pre- 
sented at the first trial, do not re- 
lieve the trial court from follow- 
ingr the deeislon of the circuit court 
of appeals.^—Conn^Uey v, Pennsylya- 


nia R, Co., D.C.Pa, 221 F. 508, af- 

firmed 228 F. 322, 142 C.C.A. 614. 

43- U.S.—Collins v. Edward B. 

Smith & Co., C.C.Pa, 170 P. 367. 

44. U.S.—Thane Lumber Co. v. J. 
L. Metz Fumiture Co., C.C.A.Ark., 
12 F.2d 701. 

45- U.S.—^De Parcq v. Liggett & My- 
ers Tobacco Co., C.C.A.Minn., 81 F. 
2d 777—City of Sedalia ex rei. and 
to Use of Ferguson v. Shell Petro¬ 
leum Corporation, C.C.A.M 0 ., 81 F. 
2a 193—General Motors Acceptance 
Corporation v. Mid-West Chevrolet 
Co., C.G.A.OkL, 74 F.2d 386—Union 
Trust Co. of Cleveland, Ohio, v. 
Woodrow Mfg. Cp., C.C.A.Iowa, 63 
F.2d 602. 

4 C.J. p 1219 note 27. 

46. U.S.—Lennigr v. New York Life 
Ins. Co., C.CJLPa., 136 F.2d &80. 

47, U.S.—^Illinois Bell Telephone Co. 
V. Slattery, caA-IIL, 98 P.2d 930 
—Mendez v. Eastem Sugar Associ¬ 
ates, C.C.A.Puerto Rico, 89 F.2d 399 
—^Pacific Gas & Electric Co. v. 
Railroad Commission of CaJifbmia, 
I>.C.C^., 26 F.Supp. 507, conform- 
ing to mandate Railroad Commis¬ 
sion of California v. Pacific Gas & 
Electric Co., 58 S.Ct 334, 302 U.S. 
388, 82 L-Ed. 319, reversing Rail¬ 
road Commission of State of Cal- 
ifomia v. Pacific Gas & Electric 
Co., 57 SrCt. 935, 391 U.S. 669, 81 
KEd. 1333, affirnMng, U.C., Pacific 

4SS 


Gas & Electric Co. v. Railroad 
Commission of California, 13 F. 
Supp. 931, rehearing denied 16 P. 
Supp. 884, rehearing denied Rail¬ 
road Commission of State of Cali¬ 
fornia V. Pacific Gas & Electric 
Co., 58 S.Ct. 3, 302 U.S. 771. 82 
L.Bd. 508—U. S. V. Marshall, Utah. 
122 F. 428, 58 C.C.A. 410—Balti- 
njore Building & Loan Ass’n v. AI- 
derson, W.Va, 99 P. 489, 39 C.C. 
A. 609. 

Bnjoiniiig exhihits 

Where mandate ordered reinstate- 
ment of MU, trial court, having Ju- 
risdiction thereof could properly de- 
termine in first instance whether ex- 
hibits, inadvertently overlooked by 
appellate court, should be enjoined.— 
American Safety Razor Corporation 
T. International Safety Razor Corpo¬ 
ration, CLOA-N-J., 61 P.2d 479. 

SnniTtmry Jujdgmeait 

Where district court's Judgment in 
favor of plaintifC was reversed by 
Circuit court of appeals on the 
ground of error ia refusing to find 
that claim suM on by plaintifC had 
been fully adjudicated afi^inst it iu 
prior state court litigation, and 
remaufi^d and where no new legal sit- 
uation or issue of fact was shown 
to exi st on remand, district court 
properly entered summary judgment 
for def^daat.—A- B. d Fir^roof 
Warehouse Co. v. Af cMson, T. & S. 
F. Ry. Co., aC-A^Ma, 122 F.M 657. 



FEBERAL C0UBT8 


§ 301 


C. J- s. 

left open by the mandate of the appellate court,^^ 
but the power of the trial court cannot under any 
drcumstances rise above the mandate.'^^ Where a 
cause is reversed and remanded to the district court 
with directions for further proceedings in conform- 
ity with the opinion of the circuit court of appeals, 
the only command which is carried to the district 
court is to apply the principle of law established by 
the appellate court, in its final disposition.^O A 
cause remanded without specific directions stands in 
the lower court as though no judgment or decree 
had been rendered.®^ Where, however, the ap¬ 
pellate court by its decision and directions puts an 
cnd to the litigation, the lower court is without ju- 
risdiction except to comply with whatever direc¬ 
tions are made.^^ On reversal and remand by the 
Circuit court of appeals, the record in the previous • 


trial is properly before the district court in con- 
sidering the right of a party to a summary judg- 
ment.^2 

bb. Compliance with Mandate or Directions 

On remand of the cause it is the duty of the lower 
court to comply substantially with the mandate of the 
Circuit court of appeals and to obey the directions therein. 

It is the duty of the lower court, on the remand 
of the cause, to comply with the mandate of the 
Circuit court of appeals and to obey the directions 
therein^^ without variation,^^ even though the man¬ 
date may be or is supposed to be erroneous.^® Ac- 
cordingly, if the trial court fails to follow the di¬ 
rections of the appellate court the judgment should 
be reversed if the errors are prejudicial to appel- 
I lant^*^ The rule as to obedience to the mandate, 


Itttermediate court 

On mandate of circuit court of ap¬ 
peals, remanding- case to supreme 
court of Puerto Rico “for further 
proceedings not inconsistent with 
this opinion,” supreme court properly 
reviewed case on its merits, the opin¬ 
ion not disposing of, although inci- 
dentally referring to, facts and mer¬ 
its.—Gandia v. Porto Rico Pertilizer 
Co., C.C.A.Puerto Rico, 2 F.2d 641. 
48. U.S.—^Nelson v. Lewis, D.C.N.Y., 
9 RSupp. 406. 

4 C.J. p 1220 note 48. 

4B, U.S.—In re SQuire, D.C.N.J., 24 
P.Supp. 763, application to revise 
denied, C.C.A., 100 F.2d 1021. 

50, U.S.—McNee v. Williams, C.C.A, 
OkL, 280 F. 95. 

53L U.S.—Kelson v. Lewis, D.C.N.T., 
9 F.Supp. 406. 

4 C.J. p 1220 note 50. 

That unqualified reversal leaves case 
standing as though jud.gment had 
never been rendered see supra sub- 
division a (7) (f) of this section. 

52. U.S.—^Hubbard v. Worcester Art 
Museum, Mass., 196 F. 871, 116 
C.C.A. 433, dismissing error, C.C., 
179 P. 406—Harrison v. Clarke, 
lowa, 182 F. 765, 105 C.C.A. 197. 

53. U.S.—A. B. C. Pireproof Ware- 
house Co. V. Atchison, T. & S. P. 
Ry. Co., C.C.A.MO., 122 F.2d 657. 

54. U.S.—Ohio Oil Co. v. Thompson, 
C.C.A.MO., 120 F.2d 831, certiorari 
denied 62 S.Ct. 112, 314 U.S. 658, 
86 KEd. 528—Rogers v. Consoli¬ 
dated'Rock Products Co., C.C.A.Cal., 
114 F.2d 108—Sartor v. Arkansas 
l^atpral Gas Corporation, C.C.A.Lia., 
111 F.2d 772,. reversing, D.C., Sar¬ 
tor v. Arkansas Natural Gas Co., 
29 F.Supp. 956, conforming to man*, 
date, C.C.A., Arkansas Natural Gas 
Corporation v. Sartor, 98 P.2d 527, 
certiorari denied 59 S.Ct. 243, 305 
U.^ 64ft,j 32 Ii.E(L 420, rehearing 

59 S,Ct, 305, U.S;'i675, 


83 L.Ed. 437—Thomton v. Carter, 
C.C.A.Ark., 109 F.2d 316—Pike Rap- 
ids Power Co. v. Minneapolis, St. 
P. & S. S. M. Ry. Co., C.C.A.Minn., 
106 P.2d 891—Illinois Bell Tele- 
phone Co. v. Slattery, C.C.A.Ill., 
102 F.2d 58, certiorari denied Slat¬ 
tery V. Illinois Bell Telephone Co., 
59 S.Ct. 1045, 307 U.S. 648, 83 L. 
Ed, 1527—Root v. U. S., C.C.A.Tex., 
85 F,2d 612—^American Surety Co. 
of New York v. Bankers’ Savings 
& Loan Ass"n of Omaha, Neb., C.C. 
A.Neb., 67 P.2d 803, certiorari de- 
nied 54 S.Ct. 529, 291 U.S. 678, 78 
L.Ed. 1066—H. P. Coffee Co. v. 
Reid, Murdoch & Co., C.C.A.Mo., 60 
F.2d 387—Great Northern Ry. Co. 
V. General Ry. Signal Co., C.C.A. 
Minn., 57 P.2d 457—Smyth v. Klau- 
der, C.C.A.Pa., 52 P.2d 109, certio¬ 
rari denied Klauder v, Smyth, 52 
S.Ct. 199, 284 U.S. 681, 76 L.Ed. 575 
—Rothschild & Co. v. Marshall, C. 

C. A.Wash., 51 F.2d 897, reversing, 

D. C., 47 F.2d 919—Swartz v. Kap- 

lan, D.C.Mass., 50 F.2d 947—^West- 
inghouse Electric & Mfg. Co. v. 
Brooklyn Rapid Transit Co., D.C.N. 
Y., 20 P.2d 932, affirmed, C.C.A., 20 
F.2d 934—^Nelson v. Lewis, D.C.N. 
Y., 9 jB^.Supp. 406—Standard As- 
phalt of Florida v. American 
Surety^o. of New York, D.C.Pla., 5 
F.SuripMSO, affirmed, C.C.A., Amer- 
ician Surety Co. of New York v. 
Standard Asphalt Co. of Florida, 
75 F,2d 1, certiorari denied 55 S. 
Ct 655, 295 U.S. 741, 79 L.Ed. 1687 
—In re Bensel, D.C.N.Y., 230 P. 
932—D^Arcy v. Jackson Cushion 
Spring Co., Mich., 23 2 F. 889, 129 
C.C.A. 409. . ■ ' 

4 C.J. p 1221 nOfe 58. 

Rendition of jiidgment as difected 
see Infra subdlvision a <9) (g) Of 
*this sebtion. : ' 

55* UwS.—Thornton v. Carter, C.C.A. 
Ark., 109 F.2d '316—Pederal Trade 
Cbmniission v. Standard Education 

489 * 


Soc., C.C.A.X.T.. 97 F.2a 513, con- 
forming to mandate 58 S.Ct 113, 
303 U.S. 112, 82 'L.Ed. 141, modify- 
ing, C.C.A., 86 F.2d 692, certiorari 
granted 57 S.Ct 790, 301 U.S. 674, 
81 L.Ed. 1335, rehearing denied 58 
S.Ct 365, '302 U.S. 779, 82 'L.Ed. 
602, motion denied 58 S.Ct 474, 302 
U.S. 661, 82 L.Ed. 511, certiorari 
denied Standard Education Soc. v. 
Federal Trade Commission, 59 S. 
Ct 145, 305 U.S. 642, 83 L.Ed. 414 
—Magnolia Petroleum Co. v. Suits, 

C. C.A.Okl., 43 P.2d 280, certiorari 
denied Suits v. Magnolia Petroleum 
Co., 51 S.Ct 35, 282 U.S. 861, 75 iL. 
Ed. 762—Luminous Unit Co. v. 
Preeman-Sweet Co., C.C.A.Ill., 3 P. 
2d 577—Cold Metal Process Co. v. 
United Engineering & Poundry Co., 

D. C.Pa., 4'3 F.Supp. 375—Goldwyn 

Pictures Corporation v. Howells 
Sales Co., C.C.A.N.Y., 287 P. 100, 
reversing, D.C., 292 F. 458, and cer¬ 
tiorari denied 43 S.Ct 703, 262 U. 
S. 755, 67 'UEd. 1217—Brictson 

Mfg. Co. V. Woodrough, C.C.A., 284 
F. 484—D’Arcy v. Jackson Cushion 
Spring Co., Mich., 212 F. 889, 129 
C.C.A. 409—^Keasbey & Mattison 
Co. V. American Magnesia & Cover- 
ing Co., aC.Pa., 148 F. 91. 

50- U^S.—Thomton v. Carter, C.C.A. 
Ark., 109 F.2d 316—Kennicott v. 
Wayne, County, C.C.Ill., 14 F.Cas. 
No.7,710, 6 Biss. 138, affirmed 94 U. 
S. 498, 24 'L.Ed. 260. 

Taliffity of order of circuit court 
of ^peals reversing judgment and 
remanding’ cause for new trial was 
not a question for consideration of 
trial court—Keller v. Hali, C.C.A. 
Ariz,, 111 F.2d 129. 

57« U.S.—Thornton v,, Carter, C.G.A.. 
Ark., 109 F.2d 316—Pocono Rubber 
Cloth Co. V. J. A. Livingston, Inc., 
•O.C.A.N.J., 92 P.2d 290, certiorari 
denied J, A. Livingston, Inc. v. 
Pocono Rubber Co., 58 S.Ct 522, 
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however, requires only an intelligent and reason- 
able compliance therewith,^^ and it has been held 
that a substantial, rather than a literal, compliance 
is sufficient.59 order fully to effectuate the man¬ 
date, action taken inconsistent therewith pending 
the appeal may and shouid be corrected, even 
though no specific directions to that effect are giv- 
en.6t> 

cc. Alodification or Avoidance of Judgment 
or Order 

Generally the lower court has no power, after a cause 
has been determined fay the Circuit court of appeais, to 
vacate or modify the Judgment of the appellate court, or 
its own judgment after affirmance. 

Generally, after a cause has been determined by 
the Circuit court of appeals and remanded, the low¬ 
er court is without power to open^^ or vacate or 
modify®^ the judgment of the appellate court, or 
to alter, extend, or relieve from the precise fulfill- 
ment of a specified condition on which the effect of 
the appellate judgment is made to depend.^s Like- 


wise, after affirmance on appeal, except as direct- 
ed by the appellate court,the lower court is gen¬ 
erally without power to vacate, alter, or modify the 
judgment originally entered by it;®^ and the trial 
court properly declines to modify a part of a de- 
cree which the circuit court of appeals refused to 
modify on appeal.®^ Nevertheless, where after 
mandate of the circuit court of appeals affirming a 
decree in favor of plaintiff, an opinion of the su¬ 
preme court in another case announced a decision 
at variance with the opinion of the circuit court of 
appeals, it is proper for the district court to va¬ 
cate its decree and dismiss the suit notwithstand- 
ing the mandate.®^ 

The trial court generally does not have the pow¬ 
er to open a judgment or decree entered by it in 
striet conformity with the mandate of the appellate 
court,although it may amend a judgment en¬ 
tered by it but which falis short of a compliance 
with the mandate,®^ and may correct clerical er- 
rors in the judgment rendered by it in pursuance 


•303 U.s. 637, 82 L.Ed. 1097—North¬ 
ern Mining- & Trading Co. v. Alas- 
ka Gold Recovery Co., C.C.A.Alaska, 
25 F.2d 106—Old Colony Trust Co. 
V. Union ‘L»and & Cattle Co., C.C.A. 
Nev.. 4 F.2d 451. 

58i U.S.—Baltimore Building & 
‘Loan Ass’n v. Alderson, W.Va., 99 
P. 489, 39 C.C.A, 609—The Sabine, 
C.C.La.. 50 F. 215. 

Anthority nuder mandate held not 
exceeded 

U.S,—Norfolk & W. Hy. Co. v. Board 
of Education of City of Chicago, 
C.C.Ain., 114 P.2d 859—Turner v. 
Kirkwood, C.C.A.Okl., 62 F.2d 256, 
certiorari denied 53 S.Ct. 522, 289 

U. S. 724, 77 'U.Ed. 474—H. P. Coffee 
Co. V. Reid, Murdoch & Co., C.C.A. 
Mo., 60 F-2d 387—In re Old Colony 
Trust Co., C.C.A.Nev., 2 F.2d 407— 
Indian Territory Illuminating Oil 
Co. V. Bartlesville Zinc Co., C.C.A. 
N.J., 399 F. 375. 

59. U.S.—South Fork Canal Co, v. 
Gordon, C.C.Cal., 22 P.Cas.No,13,- 
189, 2 Abb. 479. 

60. U.S.—South Fork Canal Co. v. 
Gordon, supra. 

61. U.S.—American Bngineering Co. 

V. Metropolitan By-Products Co., 
C.C.A.N.T., 280 P. 677. 

62. U.S.—Smyth v. Klauder, C.C.A 
Fa., 52 P. 2 d 109, certiorari denied 
Klauder v. Smyth, 52 S.Ct 199, 284 
U.S. 681, 76 L.Ed. 575. 

4 C.J. p 1223 note 73. 

63. U.S.—The Holladay Case, C.C. 
Or., 29 F. 226. 

04 , - 0 , 5 ^—^The- Pocahontas, C.C.AN. 

Y., 111 F.2d 451, denying motion 
l09 F. 2 d 929, modifying, D.C., 28 
F.Suppw &55„ certior^i denied Eagle 


Transport Co. v. U. S., 60 S.Ct. 

1088, 310 U.S. 641, 84 ‘L,Ed. 1409— 

Raydure v. Bindley, C.C.AKy., 268 

P. 338. 

Po-wer reserred in decree 

(1) Where railroad mortgage fore- 
closure decree 'vyhich was affirmed as 
modifled by circuit court of appeals 
expressly extended term at which 
decree was entered until after com¬ 
plete exeeution of provisions of de¬ 
cree, party seeking modification of 
decree was not required to apply to 
Circuit court of appeals for leave to 
make application where provision of 
decree extending term of trial court 
was not matter of controversy in re- 
viewing court, and was in no way 
modifled hy reviewing court, since 
such provision stood in no different 
situation after affirmance of decree 
by reviewing court than before ap¬ 
peal.—Guaranty Trust Co. of New 
York V. Minneapolis & St L. R, Co., 
C.C.AMinn., 98 F.2d 345. 

(2) "Where district court^j decree 
in receivership proceeding g ^udicat- 
ed specific amounts of:/i^oiftgage 
debts due to naqrtgagee toanfc, and 
adjudicated tax priprities asserted 
by govemment of Puerto Rico, and 
provided that matters not disposed 
of were reserved for further adjudi- 
cation, that a party might subse- 
quently apply for further relief in 
such matters, and that for purpose 
of any further order the term of 
court shouid be continued, the dis¬ 
trict courfs interpretation of the de¬ 
cree as not extending the term of 
court for purpose of retaining juris- 
diction to modify the decree with re- 
spect to matters finally determined 
thereln, was accepted by the circuit 
court of appeals.—People of Puerto 
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Rico V. Bank of Nova Scotia, C.C.A 
Puerto Rico, 116 F.2d 379, certiorari 
denied 62 S.Ct. 56, 314 U.S. 615, 86 
L.Ed. 495. 

Opinion held to anthorize modifica- 
tion 

U.S.—City of Louisville v. 'Louisville 
Ry. Co., C.C.AKy., 281 F. 353. 

65. U.S.—City of Orlando v. 
Murphy, C.C.AFla., 94 F.2d 426— 
Clarke v. Hot Springs Electric 
Light & Power Co., C.C.A Wyo., 
76 F.2d 918, certiorari denied 56 
S.Ct. 147, 296 U.S. 624, 80 L.Ed. 
443—Inghram v. Union Stock 
Yards Co. of Omaha, D.C.Neb., 5 
F.Supp. 486. 

4 C.J. p 1223 note 77. 

IPederal Bules of tCiv.Proc., rule 60, 
28 U.S.C.A foll. § 723c, authorizing 
court to relieve from a judgment, 
order or proceeding taken through 
mistake, inadvertence, surprise, or 
excusable neglect, although enlarging 
power of court over judgments with¬ 
out respect to running of term of 
court, does not give court pK>wer to 
alter or amend a Judgment affirmed 
by Circuit court of appeals.—Home 
Indemnity Co. of New York v. 0'Bri- 
en, C.C.AMich., 112 P.2d 387. 

66. U.S.—Tumer v. Kirkwood, C.C. 
AOkl., 62 F.2d 256, certiorari de¬ 
nied 53 S.Ct 522, 289 U.S. 724, 77 
•L.Ed. 1474. 

67. U.S.—^Luminous Unit Co. v. 
Freeman-Sweet Co., aC.AIll., 2 F. 

I M 577. 

68. U.S.—^Rogers v. Consolidated 
Rocfc Products Co., C.C.AGal-, 114 

^ F.2d 108. 

69- U.S,-—Moran v. Hagemaan, Nev., 

64 P. 499, 12 C.C.A 229, certiorari 
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of the mandate.'^^ 

On remand after appeal by some o£ tbe defend- 
ants, taken while the court stili had jurisdiction, 
the trial court can vacate or revise its decree as 
to the defendants not appealing-J^ 

dd. Granting New Trial or Rehearing 

Generally after remand the lower court cannot grant 
a new trial on matters which were or could have been 
raised on appeal, although such rellef may be granted 
where the opinion and mandate of the appellate court 
expressly or impliedly commit this matter to the diacre- 
tion of the lower court. 

Generally, after a review on the merits and a re¬ 
mand to the lower court, the lower court cannot 
grant a new trial on grounds which could have, and 
should have, been raised on the appeal,'^^ especial- 
ly where the matters desired to be reheard or re- 
tried have already been disposed of on appeal 
and, after a decree of a district court has been af- 
firmed or reversed by the Circuit court of appeals, 
the question whether a party should be allowed to 
file a bili of review in the district court must be 
passed on by the appellate court^^ A new trial or 
rehearing may be granted where the opinion and 
mandate of the appellate court expressly or impli¬ 
edly commit this matter to the discretion of the 
lower court.'^® 

(d) Amendments 
aa. Pleadings 
bb. Parties 


aa. Pleadings 

Amendment of the pleadings aftep remand may or- 
dinarily, in the discretion of the trial court, be allowed 
where expressly authorized by the appellate court or 
where the latter did not determine the case on the merits 
or direct final judgment, 

Amendment of the pleadings after remand is au¬ 
thorized where leave or direction to that effect 
has been given by the circuit court of appeals, but 
the amendment must conform strictly to the terms 
of the mandate.*^® Cases bearing on the amend¬ 
ment of pleadings after remand, where no leave 
or direction has been granted by the appellate court, 
generally turn on the question of the power of the 
lower court, rather than on an absolute right of 
the party asking the amendment, it being held that, 
even where an amendment is authorized, the ques¬ 
tion whether it shall be allowed in a particular case 
is committed primarily to the discretion of the low¬ 
er court.*^^ Where an amendment after remand is 
permissible, and no specific direction as to amend¬ 
ment has been made by the appellate court, the 
power to allow it is to be exercised under the same 
rules as govern the allowance of amendments at 
any other time,'^^ 

In some cases the power to allow amendments of 
pleadings, after remand, is made to depend on 
whether the appellate court determined the case 
on the merits, amendments not being permissible 
when it did so determine the case,and being per¬ 
missible when the case was not so determined.^^ 


denied 15 S.Ct 1041, 159 XT.S. 261. 
40 L.Ed. 145. 

7a U.S.—Ex parte Marks, Alaska, 
136 F. 168, 69 O.O.A, 80. 

71. U.S.—Fifth Third Nat. Bank v. 
Johnson, Ohio, 219 P. 89, 134 C.C. 
A, 529. 

72. U.S.—City of Orlando v. 
Murphy, C.C.A.Fla.. 94. P.2d 426— 
Wenhorne-Karpen Dryer Co. v. 
Cutler Dry Kiln Oo., D.C.N.T., 21 
P.2d 692, denying- rehearingr 285 
F. T3, reversed, C-C.A., 290 P. 625, 
petitions for rehearing and inter- 
vention denied 292 P. 861, and cer¬ 
tiorari denied 44 S.Ct. 36, 263 U.S. 
im, 68 'L-Ed. 517. 

Sffect of prior stipnlatiou 
District court is unauthorized to 
grant defendant new trial after re- 
ceiving appellate courfs mandate af- 
firming judgment for plaintiff, not- 
withstanding- plaintiffs’ prior stipula- 
t!on that court might entertain new 
trial motion.—Swartz v. Kaplan, D.C. 
Kass., 50 F.2d 947. 

73. U.S.—^D^Arcy v. Jackson Cushiou 
Spring Co., Mich., 212 P. 889, 129 
C.C.A. 409. 

74k U.S.—Suhor v. Gooch, Vau, 248 


P. 870, 160 CC.A. 628, denying pe- j 
tition for leave to file bili of re¬ 
view 244 P. 361, 156 O.C.A. 647, 
certiorari denied Gooch v. Suhor, 
■38 S.Ct. 581, 247 U.S. 517, 62‘L.Ed. 
1245. 

75. U.S.—^Alderman v. Elgin, J. & E. 
Ry. Co., aC.A.Ill., 125 F.2d 971— 
Arkansas Natural Gas Corporation 
V. Sartor, C.C.A.*La., 98 F.2d 527, 
certiorari denied 59 S.Ct. 243, 305 

U. S. 649, 83 U-Ed. 420, rehearing 
denied 59 S.Ct. 250, 305 U.S. 675. 
8'3 L.Ed. 437, mandate conformed 
to, D.C., Sartor v. Arkansas Natur- 
al Gas Co., 29 F.Supp. 956, reversed 
on other grounds, C.C.A., Sartor 

V. Arkansas Natural Gas Corpora¬ 
tion, 111 F.2d 772^McCreary v. U. 
S., D.C.Or., 23 F.Supp. 385, re¬ 
versed on other grounds, C.C.A., U. 
S. v. McCreary, 105 F.2d 297. 

70. U.S.—Moody v. Johnston, C.C.A., 
70 F.2d 835. 

AmexLdmeiLt held. ia. coafonuity wifh 
sugrgrestion. on. appeal 
One rendering Services to vtllage 
under contract fulfilled statutory 
condition precedent to action to re- 
cover therefor on quantum meruit by 
prfesenting bili or account over tliir- 
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ty days before moving for leave to 
amend complaint in his original ac¬ 
tion for breach of contract so as to 
state cause of action on quantum 
meruit, pursuant to suggestion in de- 
cision of circuit court of appeals on 
reversal of judgment for him in such 
action, and was not bound to submit 
to nonsuit after such decision and 
begin new action thirty days after 
presenting such hili or account.— 
Potts V. Village of Haverstraw, C.C. 
A-N.T., 110 P.2d 58, certiorari denied 
Village of Haverstraw v. Potts, 61 
S.Ct. 17, 'Sil U.S. 660, 85 L.Ed. 423. 

77. U.S.—Southern Ry. Co. v. Colon- 
na, C.C.A.Va., 64 F.2d 237, certio¬ 
rari denied 53 S.Ct. 795. 289 U.S. 
762, 77 L.Ed. 1505. 

4 C.J. p 1224 note 9. 

78. U.S.—Millers’ MuL Pire Ins. 
Ass'n of Illinois v. Bell, C.C.A. 
Minn., 9 9 P.2d 289—U. S. v. Revere 
Copper & Brass Co., D.C.N.T., 28 
F.Supp. 277. 

79. U.S.—City of Orlando v. 

Murphy, C.C.A^Pla., 94 F.2d 426. 

80. U.S.—-Sheehy v. Mandeville, C. 
aD.C., 21 p.Cas.No.12,740, 2 Cranch 
CG. 15. 
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Defendant is entitled to serve an answer and have 
the case tried on the merits where the circuit court 
of appeals, on the ground that the complaint was 
sufficient to enable plaintiff to recover, reversed a 
judgment granting defendant’s motion to dismiss the 
complaint for insufficiency, and remanded the cause 
for further proceedings,^^ 

The lower court is without power to allow a new 
or amended pleading to be filed after the cause has 
been remanded with specific directions» as to the 
judgment or decree to be rendered,^- but it is prop- 
er for ihe triai court within its discretion to allow 
amendments to the pleadings where, without any 
specific directions, the case has been remanded for 
further proceedings^^ or for new triai,and the 
fact that, on reversal, the appellate court has di- 
rected the lower court generally to proceed in ac- 
cordance with the opinion does not preclude an 
amendment of the pleadings.^^ Defendant is enti- 
tled to preserve in his answer his demurrer to the 
petition notwithstanding a ruling of the circuit 
court of appeals that the petition did state a cause 
of action.^® 


The lower court cannot, after remand, allow an 
amendment to the pleadings which States a new 
and different cause of action®*^ or changes the char¬ 
acter of the controversy.^^ 

After determination on appeal and remand to 
the lower court, a party will not be allowed so to 
plead as to open up matters already adjudicated by 
the appellate court^^ 

bb. Parties 

After remand new parties may semetimes be brought 
in. 

The lower court, after the remand of a cause to 
it, may, in a proper case, allow new parties to be 
brought in.^^ 

(e) Proceedings after Remand 

Further proceedings after remand must be fn sub- 
stantial compliance with the specific directions of the 
appellate court, and in the absence of specific directions 
the further proceedings must be consistent with the opin¬ 
ion of the appellate court as determined from the nature 
of the particular case. 

In accordance with the nile heretofore stated, 


81. U.S.—U. S. V. Re vere Copper & 
Brass Co., D.C.N.Y., 28 F.Supp. 277. 

82. U.S.—Thornton v. Carter, C.C.A. 
Ark., 109 F.2d 316—Walsh Const. 
Co. V. U. S. Guarantee Co., C.C.A. 
lowa, 76 P.2d 240, certiorari denied 
56 S.Ct. 120, 296 U.S. 605, 80 (Lu 
Ed. 428—^Hickey v. Johnson, C-C.A. 
Okl., 9 F.2d 49S—Cold Metal Proc- 
ess Co. V- United Engrineering & 
Foundry Co., D.C.Pa., 43 F.Supp. 
375, 

83. U.S.—Jones v. St. Paul Pire & 

Marine Ins. Co., C.C.A.Tex., 108 P. 
2d 123—Southern Ry. Co. v. Colon- 
na, C.C.A.Va., 64 F.2d 237, certio¬ 
rari denied 53 S.Ct 795, 289 U.S, 
762, 77 Ii.Bd. 1505—Edwards v. 

Bates County, C.C.Mo., 79 F. 56— 
Potts & Co. V. Creager, C.C.Ohio, 
71 P. 574—^Leimer v. State Mut. j 
‘Life Assur. Co. of Worcester, 
Mass., D.C.Mo., 1 F.R.D. 386. 

Refusal not almse of discretioni 
U.S.—Montgomery v. Pacific Electric 
Ry. Co., C.C.A.Cal., 293 P. 680, cer¬ 
tiorari denied 44 S.Ct 334, 264 U.S. 
586, 68 L.Bd. 862. 

84. U.S.—Midland Valley R. Co. v. 
Jones, aC.A.Okl., 115 P.2d 508— 
In re N". V. Zuid-Hollandsche 
Scheepvaart Mattschappij of Rot- 
terdam, C.C.A-Fla., 64 F.2d 915. 

Sttfiusal held not abuse of discretion 
—Standard Accident Ins. Co. v. 
Rosst C.C.A.Ark., 52 P.2d 547— 
Lambom v. National Bank of Com- 
nieroe of Norfolk, Va., C.C.A.Va-, 
16 P.td 473, certiorari grant^ 47 
aCt 457, 2T3 U.S. 688, 71 L.B(i. 
841, and reversed on other ^ouasds 


48 S.Ct 378, 276 U.S. 469, 72 KEL 
657. 

85. U.S.—Rogers v. Hili, N.Y., 53 S. 

Ct 731, 289 U.S. 582, 77 L.Ed. 1385, 
88 A.L.R. 744, reversing, C.C.A, 62 
P.2d 1079, certiorari granted 53 S. 
Ct 593, 289 U.S. 716, 77 L.Ed. 1469, 
following 50 P.2d 109—Jones v. St. 
Paul Pire & Marine Ins. Co., C.C.A 
Tex-, 108 F.2d 123—Hawkins v. 
Cleveland, C. C. & St. L. R. Co., 
Ind., 99 F. 322, 39 C.C.A 538. 

86w U.S.—Leimer v. State Mut Life 
Assur. Co, of Worcester, Mass., P. 
C.Mo., 1 F.K.D. 386. 

87. U.S.—Bames-King Dev. Co. v. 
Assets Collecting Co., N.Y., 205 F. 
362, 123 C.C.A 490, certiorari de- 
nied 34 S.Ct 'SU, 231 U.S. 734, 58 ! 
L.Ed. 459. 

88 . U.S.—Routzahn v. Brown, C.C.A, 
Ohio, 95 F.2d 766. 

88. U.S.—Long Beach I>ock & Ter- 
minal Co. v. Pacific Pocfc & Tenni- 
nal Co.. C.C.ACal., 98 F.2d 833, 
certiorari denied 59 act 361, 305 
U.S. 659, 83 L.Bd. 427—City of Or- 
lando V. Murphy, C.<lAFla., 94 F. 
2d 426^—^In re N. V, Zuid-Hol- 
landsche Scheepvaart Mattschap¬ 
pij of Ratterdana, C.C.AFla., 64 F. 
2d 915—Walker v. Brown, CC 
lowa, 86 P. 364. 

Matters whidL miglit have been 
nrged 

In a suit to establish a trust in 
; land, iii which a Corporation created 
by the tnistee was held entitled to 
reinabnrsement for expenditurea for 
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prospecting, where an accounting 
was had, and the decree thereon af- 
firmed, leave to file a suppiementary 
petition thereafter presented, seeking 
an accounting by the trustee for 
damages for deprivation of the use 
and occupation of the premises pend- 
ing suit was properly denied, as 
such claims should have been 
pressed on the accounting.—Clarke v. 
Boysen, C.C.AWyo., 264 F. 492, mod- 
ified on other grounds Clarke v. As- 
mus Boysen Mining Co., 268 P. 535, 
and mandate recalled and opinion 
and decree amended on other grounds 
273 P. 923. 

90l U.S.—^Reed v. Atchison, C.C.A 
I Okl., 276 F. 888—Baltimore Build- 
; ing & Loan Ass*n v. Alderson, W. 

: Va., 99 P. 489, 39 C.C.A 609. 

4 C.J. p 1229 note 1. 

I Amendment held improper 

Where an injunction against in- 
fringement of a Copyright had been 
reversed on the ground that plaintiff 
was not the owner of the Copyright 
and the cause remanded, with leave 
to the plaintiff to procure title to the 
Copyright if it could do so, the man¬ 
date did nqt permit plaintiff, instead 
pf procurlng the title to the Copy¬ 
right, to have the owner thereof 
jolped as a coplaintilf under an 
agyeement which amounted substan- 
tially to paying him for permission 
to use his name in the suit—Grold- 
wyn Pictures Corporation v. HoweHs 
Sales Co., C.aAN.Y., 287 F. 109, re¬ 
versing, 292 F. 458, and certio- 

I rari denied 43 S.Ct 703, 263 U.S. 755, 
67 liJSd. 1211, 
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requiring the lower court to comply with the man¬ 
date or directions of the appellate court, see supra 
subdivision a (9) (c) bb of this section, if a cause 
3 S remanded with specific directions further pro- 
ceedings in the trial court must be in substantiai 
compliance with such directions.^^ If however, 
no specific directions are given on the remand, the 
question as to what further proceedings can be had 
consistent with the opinion of the appellate court 
must be determined from the nature of the particu- 
lar case.^2 in a proper case the district court may 
permit defendant relying on a particular statute as 
a defense to abandon such defense and set up a 
later statute as a defense.^ ^ On a remand by the 
appellate court directing the assessment of damag- 
es, both parti^^ are entitled to be heard and adduce 
evidence;^^ and where a judgment of dismissal 
was reversed with instructions to enter judgment 
for plaintiff for the reasonable cost of construction 
Work it was error to enter judgment without no- 
tice to defendant.9^ On failure of plaintiff to sus- 
tain the burden of proof with respect to jurisdic- 
tion, aiKi reversal of the cause for error in not dis- 
missing on that ground, such reversal will not pre- 
vent plaintiff on a new trial from proving the alle- 
gations of his pleadings concerning jurisdiction.^® 
Where the circuit court of appeais directed a mod- 
ification of the judgment on the record already 


made, the trial court was without jurisdiction to re- 
open the case for the taking of additional testi- 
mony.^7 Reversal of an interlocutory decree ap- 
pointing a master did not deprive the trial court of 
power to award compensation for Services ren- 
dered by such master under order of the trial court 
pending appeal where there was no indication that 
the Circuit court of appeais intended that the dis¬ 
trict court should be deprived of such power. 
Although the decree was entered before the rule 
took effect, and the circuit court of appeais decided 
the case without reference to the rule, on remand 
of an interpleader proceeding, Federal Rules of 
Civil Procedure, rule 22, 28 U.S.C.A. following 
§ 723c, relating to interpleader, was appUcable in 
the district court.^® Inclusion in an answer of a 
contention subject to being stricken out as having 
been passed on adversely by the circuit court of 
appeais precludes any inference of waiver depriv- 
ing defendants of the point if the case should be 
taken to the supreme cburt.^ 

Dismissal or nonsuit. The lower court generally 
may and should, either of its own motion or on mo- 
tion of a party, dismiss the action after it has been 
remanded only where in so doing it acts in obedi- 
ence to the mandate or in conformity to the judg¬ 
ment and opinion of the appellate court.2 Ordi- 


3L U.S.—Casebeer v. Hudspeth, €.C. 
A.Kaii., 121 F.2d 914, conforming: to 
mandate 61 S.Ct 804, '312 U.S. 662, 
85 L.Ed. 1109, reversingr, C.C.A.. 114 
P.2d 789. 

®rfcry of Judarment on record 

Mandate reversing- judgrment of 
dismissal, with instructions to enter 
judgrmeht “on the record as it 
stands,” required consideration of 
entire record in court below,—South¬ 
ern Pac. Co. V. Sartoris, C.C.A.Cal., 
27 P.2d 852, certiorari denied Sartoris 

T. Utah Const. Co., 49 S.Ct 176, 278 

U. S. 651, 73 'Lr.Bd. 562. 

^ U.S.—Morgan v. U. S., D.C.Mo., 
23 F.Supp. 380, reversed on other 
grounds 58 S.Ct 773, 304 U.S. 1, 82 
l4.Bd. 1129, rehearing denied 58 S. 
Ct 999, 304 U.S. 1, 82 UEd. 1129, 
mandate conformed to, D.C., 24 F. 
Supp. 214, reversed on other 
grounds 59 S.Ct 795, -SO? U.S. 183, 
83 IlEd. 1211, mandate conformed 
toy DiC., Morgan v. U. S., 32 F. 
Supp. 54• 

lEoot case 

Where, in suit to enjoin claimant 
to land underlying bay from prose- 
«atifig in state court proceeding on 
order against <?on tractor to show 
■caose why contractor should not be 
restrained from dredglng land under 
contract with United States, final de¬ 
cree in favor of the United States 


f was required to be reversed because 
case had become moot prior to final 
hearing, claimant was not entitled to 
^ reversal of decree on merits so that 
on remand she could claim and re- 
cover damages for dredging of her 
land, where claimant had not there- 
tofore claimed damages, since, not 
having claimed damages before case 
became moot, claimant could not sub- 
sequently assert claim for damages 
in same case.—^Newcomb v. U. S., C. 
C.A,Cal., 98 F.2d 25, certiorari de¬ 
nied 59 S.Ct. 243, 305 U.S. 651, 83 U. 
EdL 421, 

93. U.S.—Chase v. U. S., Neb., 41 S. 
Ct 417, 256 U.S. 1, 65 iL.Ed. 801, 
affirming, C-C.A., 261 F. 833. 

94- U.S.—Magmolia Petroleum Co. v. 
Suits, C.aA.Okl., 43 F.2d 280, cer¬ 
tiorari denied Suits v. Magnolia 
Petroleum Co., 51 S.Ct 35, 282 U.S. 
861, 75 -L-Ed. 762—Southern Pac. 
Co. V. Sartoris, C.C.A.CaI., 27 F.2d 
852, certiorari denied Sartoris v. 
Utah Const Co., 49 S.Ct 176, 278 
U.S. 651, 73 L.Ed. 562. 

95. U.S.—Southern Pac. Co. v. Sar¬ 
toris, supra. , 

96- U,S.—Town of Lantana v. Hop- 
per, C.C.A.Fla., 102 F.2d 118. 

U.Sv —Guaranty Tmst Co. of 
New York v. Minneapolis & St. L. 
OEt Co., C.C.A-Mihn., 52 F.2d >18. 
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98, U.S.—Associated Almond Grow- 
ers of Paso Robles v. Wymond, C. 
C.A.Cal., 69 F.2d 912. 

99. U.S.—Century Ins. Co. v. First 
Nat Bank, C.C.A.Tex., 102 F.2d 726, 
certiorari denied First Nat. Bank 

V. Century Ins. Co., 60 S.Ct 84. 
•308 U.S. 570, 84 CL.Ed. 478. 

1 . U.S.—^Western Electric Co. v. 
Pacent Reproducer Corporation, D. 
C.N.T., 53 F.2d 639. 

2. U.S.—Campbell v. James, C.CN. 
T., 31 F. 525. 

Motion held propar 

Where all questions involved were 
decided by circuit court of appeais 
in reversing decree and remanding, 
complaint would be dismissed by dis¬ 
trict court on merits on motion, not- 
withstanding better practice required 
to move for dismissal when cause 
was reached on calendar, where no 
objection was made to bringing mat- 
ter before court by way of motion. 
Such motion to dismiss complaint 
would be granted as against conten¬ 
tion that motion was premature in 
being made before tinae expired with- 
in which plaintiff might apply for 
writ of certiorari to supreme court, 
where no stay in proceeding was 
'applied for or granted, no appUcation 
for writ of certiowi was made, and 
issuance of mapdate of circuit court 
of appeaJ,s not stayed and was 
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narily after a judgraent has been reversed on ap- 
peal and the cause remanded the case stands, with 
respect to plaintifTs right to take a voluntary non- 
suit, in the same relative position which it occnpied 
before the triai in the first instance,^ and where 
the reversal was with instructions to proceed in 
acGdfdance with the opinion, permitting plaintiff to 
disiniss th^ actlon without prejudice. Under a stat¬ 
ute authorizing such proeedure before the final sub- 
mission of the case, was held not error.*^ A decree 
directing an accounting, entered pursuant to the 
mandate of the circuit court of appeals, is in ef- 
fect the decree of th^t court, and while it remains 
in effect the triai coUft can give the master no dif¬ 
ferent authority.5 

Costs of referente after remand may be taxed 
in accordance with a stipulation entered into be- 
tween the parties.® 

(f) Enforcement of Judgment 

The lower court has the power and duty ta enforce a 
judgment in that court after decision of an appeal to the 
efreuit court of appeafs; and, where the mandate of the 
appellate court fully shows the decree, a new Judg¬ 
ment in the district court is not prerequisite to issuance 
of exeeution. 

Where the judgment is in the lower court, ei- 
ther by reason of its original judgment having been 
simply affirmed or a judgment having been entered 
by it in pursuance of the mandate of the appellate 
court or the judgment of the appellate court hav¬ 
ing been sent back to it for exeeution, the lower 
court has the power and duty to enforce it, by exe¬ 
eution or otherwiseJ Where the circuit court of 
appeals modifies a decree of the district court and 
affirms It, and the mandate to the district court fully 
shows the modified decree which provides for en¬ 
forcement by exeeution, a new judgment in the 
district court is not required to be entered before 


exeeution can issue.® 

(g) Rendition and Entry of Judgment as Di- 
rected 

aa. In general 

bb. Inclusion of interest and costs 
aa. In General 

Where tHe niaridate of the circuit court of appeals 
directs a certalh judgment, the district court shouid, on 
the day when the mandate is received, enter a judgment 
Conforming to such directions; and if the directions are 
general or implied it shouid render a judgment that will 
give effect to, and be within the scope of, the decision and 
directions of the appellate court, 

While the party prevailing on the appeal is not 
entitied to judgment on the mandate without re- 
triai where a judgment was reversed by the circuit 
court of appeals without entry of judgment or di- 
rection thereof,^ on the filing of a mandate or re¬ 
mittitur of the appellate court directing a certain 
judgment the lower court has no discretion but 
must comply therewith by entering a judgment con¬ 
forming to such directions.^® In such case the 
mandate requires of the district court the doing of 
a purely ministeria! or clerical act, and appellant 
is entitied, on the day the mandate is received, to 
have the decree entered without any application on 
his part; and if through no fault of appellant the 
decree is not entered on the day the mandate is 
received, the adverse party wouid nevertheless be 
obligated as of that date to fulfill the terms and 
conditions of the decree which shouid have been 
entered.^^ The entry, however, of a judgment or 
decree in substantia! compliance with the direc¬ 
tions contained in the mandate is proper and suf- 
ficient,i2 and it is proper for the district court to 
make additional orders not directed by the appellate 
court but which are a necessary consequence of the 


filed with clerk of district court.— 

Nelson v. Lrewis, D.C.N.T., 9 F.Supp. 

406. 

3. U.S.—Shell Petroleum Corpora¬ 
tion V. Shore, C.C.A.Kan., 80 F.2<i 
785—Cybur Lumber €o. v. Erk- 
hart, Miss., 247 F. 284, 159 C.C.A. 
378. 

4. XJ.S.—Shell Petroleum Corpora¬ 
tion V, Shore, C.C.A.Kan., 80 F.2d 
785. 

5. U.S.—In re L. P. IL.arson, Jr.,. Co., 
C.C.AJll., 275 F. 535. 

U.S.—Clark v. Chicago, M. & St. 
P. R. Co., C.C.A-N.Y., 105 F. 552. 

7. U.S.-—Home Indemnity Co. of 

New York v. CTBrien, C!.C.A.Micli., 
112 F.2d 387—In re N. V. Zuid- 
Hollandsche Scheepvaart Mat- 
tschappij of Rotterdam, C,C.A.FIa., 
64 F.2d 915—Osage Oil & Reftning 


Co. V. Continental Oil Co., C.C.A. 
Cal., 34 F.2d 5S5—In re Walker 
Grain Co., C.C.A.Tex., 3 F.2d 872, 
certiorari denied Walker v. Wilk- 
inson, 45 S.Ct. 637, 268 U.S. 701, 69 
L.Ed. 1165—Inghram v. Union 
Stock Tards Co. of Omaha, D.C. 
Neb., 5 F.Supp. 486—Hanan v. 
Threadgill, D.C.Fla., 296 F. 569. 

8. U.S.—^Hunt V. Seeley, CG.A^Tex.^ 
115 F.2d 205. 

8. U.S.—^Wallace v. Seagraves, D.C. 
Tex., 51 F.2d 145. 

10- U.S.—Bastian v. Erickson, C.CA.. 
Utah, 114 P.2d 338—Pocono Rub¬ 
ber Cloth Co. Vp J. A. Livingston, 
Inc., C.C.A.N.J:, 92 F.2d 290, cer¬ 
tiorari denied J. A. Livingston, Inc. 
V. Pocono Rubber Cloth Co., 58 S. 
Ct 522, 303 U.S. 637, 82 L.Ed. 1097 
—National Labor Relations Board 
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V. Jones & Laugiilin Steel Corpo¬ 
ration, C.CA., 90 F.2d 678—^Amer¬ 
ican Engineerfng Co. v. Metropoli¬ 
tan By-Products Co., C.C.A.N.Y.. 
280 F. 677— rWilliams v. AnsehI, C. 
C.A.Mow 279 F- 550—U. S- v. Ash 
Sheep Co., B.C.Mont., 229 F. 479, 
affirmed 250 F. 591, 162 C.CA. 607, 
affirmed 40 S.Ct. 241, 252 U.S- 159, 
64 507^—^Harrison v. MePher- 

son, lowa, 226 F. 198, 141 C.C.A. 
196—Groves v. SentelL La., 66 F. 
179, 13 C.C.A. 386, affirmed 69 F. 
223, 16 C.CA. 217. 

ILr U.S.—Thomton t. Carter, C.C.A 
Arfc., 109 F.2d 316. 

12. U.S.—Pittsburgh Mfg Co. v. 

Ludlow Valve Mfg. Co., Pa., 177 F. 
691, 101 C.CA, 608, certiorari de¬ 
nied 30 S.Ct. 697, 217 U.S. 608, 54 
Li.Eki. 901—Rowley v. J. F. Rowley 
Cp., Pa., 171 F. 415, 96 C.C.A. 371. 
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judgment directed.^^ So, where the directions are 
general or implied, the lower court shouid render 
a judgment or decree that will give effect to the 
decision and directions of the appellate court and 
vet be within the scope thereof and not inconsist- 
ent therewith.^^ Frequently it is contemplated that 
an entirely new or a modified judgment or decree 
shall be entered.^^ A judgment in the district court 
in accordance with the mandate of the circuit court 
of appeals presents no possible error.i^ 

bb. Inclusion of Interest and Costs 

The district court must comply with the directions 
of the mandate with respect to the awarding of interest 
and costs, and is without power to allow interest after 
affirmance of a judgment not allowing interest, although 
interest may be awarded where it is authorized by stat¬ 
ute, by the judgment as affirmed, or by the mandate and 
optnion of the appellate court. 

The district court is without power to allow in¬ 
terest after aflSrmance of a judgment not allow¬ 
ing interest,but where a judgment allowing in¬ 
terest is affirmed in part the lower court may com- 
pute interest on the part affirmed,and, of course, 
interest may be allowed where so authorized by 
statute.^^ So where the circuit court of appeals 
did not discuss interest in its opinion, but the le- 
gal resuit of its decision was that interest, as an 
incident of the debt, followed it, the district court 
in determining the amount due plaintiff rightfully 


must consider interest.^® A rule of the circuit 
court of appeals that interest may be allowed if 
specifically directed by the court, adopted at a time 
when no appeal could be taken from an interlocu- 
tory decree, and consequently when every appeal in- 
volved damages and interest, does not cover appeals 
from interlocutory decrees so far as interest is 
concerned, and does not preclude an allowance of 
interest by the district court after affirmance of 
judgment on such appeal.^i 

After remand the lower court must comply with 
whatever directions are contained in the mandate as 
to costs.22 After reversal or modification in equity 
and admiralty the district court has discretion as 
to the award of costs in that court, unless the opin¬ 
ion or the mandate of the appellate court gives in- 
structions with respect to such costs and where 
the opinion and mandate are silent on costs in the 
trial court the district court has discretion to cut 
down the cost theretofore allowed.^^ A motion to 
apportion costs already taxed among various de- 
fendants in an action stili pending in the district 
court after affirmance of an interlocutory decree 
thereof by the circuit court of appeals is not be- 
yond the power of the district court to grant.^5 
Where the mandate of the circuit court of appeals 
was filed and judgment pursuant thereto was en- 
tered after the effective date of the Federal Rules 


13. U.S,—^White v. Dawson, C.C.A. 
Ky„ 18 P.2d 471. 

SettiDLgr aside jtidgineat 
Where judgment of district court 
was reversed with directions to dis- 
iniss for lack of jurisdiction, order 
of district court setting aside judg¬ 
ment entered after reversal of orig- 
inal judgment was not error, al¬ 
though not directed by circuit court 
of appeals, since district court could 
not have rendered binding judgment, 
helng without jurisdiction.—Green v. 
City of Stuart, C.C.A.Pla., 101 P.2d 
309, certiorari denied 59 S.Ct. 827, 
307 U.S. 626, 83 L.Ed. 1510. 

14. TT.S.—^Fitch v. Stanton Tp., Kan., 
190 P. 310, 111 C.C.A. 210. 

15. U.S.—Ingersoll v. Coram, C.C. 
Mass., 174 P. 662. 

16. U.S.—Green v. City of Stuart, 
C*CA..Pla.. 101 F.2d 309, certiorari 
denied 59 S.Ct. 827, 307 U.S. 626, 
83 Li.Ed, 1510—Clarke v. Hot 
Springs Electric Light & Power 
Co, C,CA..Wyo., 76 P.2d 918, cer¬ 
tiorari denied 56 S.Ct. 147, 296 U.S. 
624, 80 L.Ed. 443. 

Bttkrjr ixL pzecise words of maudate 

A district court decree, entered 
P^irsuant to, and for ali practical 
iwrposes in precise words of, ap- 
parently complete and explicit man¬ 
date of Circuit court of appeals, to 


which party complaining of mandate 
as not giving all relief sought by 
such party did not seasonably apply 
for modification thereof, was not er- 
roneous.—Grove Laboratories v. 
Brewer & Co., C.C.A.Mass., lll P.2d 
124. 

17. U.S —Be Witt v. U. S., B.C.Colo., 
298 P. 182—U. S. V. U. S. Dist. 
Court for Dist. of Montana, C.C.A. 
Mont., 2T2 P. 611, 

18. U.S.—Bradford v. Common- 
wealth Trust Co. of Pittsburgh, C. 
C.A.Pa„ 98 P.2d 655. 

19. U.S.—Metcalf v. Watertown, 
Wis., 68 P. 859, 16 C.C.A. 37. 

4 C.J. p 1235 note 13. 

2)0. U.S.—Norfolk & W. Ry. Co. v. 
Board of Education of City of Chi- 
cago, aC.A.Ill., 114 P.2d 859. 

21. U.S.—The Manhattan, D.C.Pa., 
10 P.Supp. 45, affirmed, C.C.A., 86 
P.2d 427, certiorari denied U. S. 
V. The Bessemer, 57 S.Ct. 432, 300 

U. S. 654, 81 L.Ed. 864. 

22. U.S.—Tonipkins v. St. Regis Pa¬ 
per Co., D.C.N.Y., 240 P. 838—Clark 

V. Chicago, M. & St. P. R. Co., C.C. 
N.Y., 105 P. 552. 

Fees of gaardian ad litem 
U.S.—Franz v. Buder, C.C.A.M 0 ., 38 
P.2d 605. 

23. U.S.—The Pocahoiita.s. C.C.A.N. 
Y., 111 P.2d 451, denying motion 
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109 P.2d 929, modifying, B.C., 28 P. 
Supp. 955, certiorari denied Eagle 
Transport Co. v. U. S., 60 S.Ct. 
1088, 310 U.S. 641, 84 L.Ed. 1409— 
Romeike v. Romeike, N.Y., 251 P. 
273, 163 C.C.A. 429. 

24. U.S.—The Pocahontas, C.C.A.ISr. 
Y., 111 P.2d 451, denying motion 
109 F.2d 929, modifying, D.C., 28 P. 
Supp. 955, certiorari denied Eagle 
Transport Co. v. U. S., 60 S.Ct. 
1088, 310 U.S. 641, 84 L.Ed. 1409. 

25. Decree held interlocutory within 
rule 

In action for infringement of pat- 
ents and unfair competition, district 
court decree referring costs to mas- 
ter, to determine amount of gains 
and profits realized by defendant 
and damages sustained by plaintiff 
and retaining cause in such court for 
disposition of master*s report and 
such relief thereon as the court may 
determine was only interlocutory de¬ 
cree by which court retained juris¬ 
diction to hear one defendant's mo¬ 
tion to apportion costs taxed, al¬ 
though another defendant appealed to 
Circuit court of appeals which af¬ 
firmed it as to such appellanfs per- 
sonal liability for gains and profits 
only without referring tO costs in its 
opinion.—General Motors Corporation 
V. Franklin Bie Casting Co., D.C.Ill.^ 
41 P.Supp. 340. 
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of CiviI Procedure, those rules were controlling on 
the subject of retaxing costs as far as applicable.^® 

(h) Restitution 

The reversaI of a judgment gives rise to a right of 
restitution of money or property taken in the enforcement 
thereof, which restitution may be enforced by the lower 
court by summary proceedings as part of the original 
action or by a distinet independent action. 

The reversal of a judgment or decree gives rise 
to a right in favor of the party who has lost money 
or property by reason of the judgment or decree to 
have restitution made thereof,27 and power to en- 
force the right of restitution is usually possessed 
by the lower court as a matter of inherent right.^S 
This rule entitles a successful appellant to recover 
from a party who has received and retained money 
which has been paid under the judgment.29 The 
condition of the restoration, however, is always 
that the party against whom restitution is sought 
shall have received, by virtue of the decree, what 
he is asked to restore,20 and reversal of a decree 
granting an injunction does not entitle defendant 
to recover damages alleged to have resulted inci- 
dentally from the injunction.^i If property has 
passed into the hands of a bona fide purchaser for 
value there can be no recovery in specie.22 

Renvedies and proceedings. The right of resti¬ 


tution may be enforced by summary proceedings in 
the triai court as a part of the original action, 
or by a distinet independent action,which must 
usually be in the nature of an action for money 
or property had and received where the recovery 
of personal property or money is ali that is 
sought.25 Proceedings for restitution, whether by 
motion or independent action, are governed by 
broad equitable considerations and their maintaina- 
bility is a question ex sequo et bono, as in the case 
of suits for money or property had and received.^^ 
Where no specific property is sought to be recov- 
ered, a right of restitution, enforceable by an ac¬ 
tion for money had and received, does not entitle 
the person who has paid the money under a re- 
versed judgment to a preferential claim or lien 
against the property of the person receiving the 
money.27 As in other actions or proceedings, the 
evidence must be sufficient to establish the matters 

to be proved.28 

(i) New Triai 

Even without a specific order a new trfal is ordlnarily 
necessary where the case has been reversed and remanded 
generally without directions to the contrary, although un¬ 
der the terms of a particular mandate a new triai may 
be unnecessary. Where a new triai is had, it shouid be 
confined to the issues designated in the mandate, but if 
there is no such designation ali pertinent issues left 
undetermined by the appellate court may be retried. 


26. tr.?.—Solomon v, Welch, D.C. 
CaL, 28 F.Supp. 823. 

U.S.—Greenwood County v. 
Diike Power Co., C.C.A.S.C., 107 
P.2d 484, affirming', D.C., Duke 
Power Co. v, Greenwood County, 25 
P.Supp. 963, certiorari denied 
Greenwood County v. Duke Power 
Co., 60 aCt. 608, 309 U.S. 667, 84 
L.Ed. 1014—Tenth Ward Road 
Dist, Ko. 11 of Avoyelles Parish v. 
T6xas & P. Ry. Co., C.C.A.La., 12 
F.2d 245, 45 A.L.R, 1513—In re 
Lilyknit Silk Underwear Co., B,C. 
N.T., 5 F.Supp. 896, affirmed, C.C. 
A-, 73 F.2d 52—^Kansas City South¬ 
ern Ry- Co. V. Southern Trust Co., 
C.C.A.Ark., 270 F. 801. 

28. U.S.—Greenwood County v. Duke 
Power Co., C.C.AS.C., 107 F.2d 484, 
affirming, D.C., Duke Power Co. v. 
Greenwood County, 25 F.Supp. 
963, certiorari denied Greenwood 
County V. Duke Power Cq-, 60 
S.Ct. 608, 309 U.S. 667, 84 L. 

Ed. 1014—St. Louis Southwest^em 
' tty. Co. V. Consolidated Fuel Co., 
' Okl., 260 F. 638, 171 C.C.A. 402. 
26. U.S.—Hinchman v, Riponsky, 
Alaska, M2 F. 625, 121 C.CAl. 35, 
certiorari denied 34 aCt. 676, 234 
U.S. 759, 58 LuEd. 1580. 

4 aJ. P 1237 note 50. 

Apportionwi ent 

Where, in a suit for fdredostire of 


railroad mortgages, one mortgagee 
was adjudged to have the prior lien 
on all the property, which decision 
was reversed on appeal, and appel¬ 
lant held to have the first lien on a 
part of the road, but pending the ap¬ 
peal the property had been sold as an 
entirety and the road junked as per- 
mitted by the decree of confirmation 
which was not objected to or ap- 
pealed from, so that the property on 
which appellant had the first lien 
couid not be retumed, the only way 
of restitution was by apportioning 
the purchase money according to the 
interests of the parties.—Kansas 
City Southern Ry. Co. v. Southern 
Trust Co., C.C.AArk., 279 P. 801. 

30- U.S.—Tenth Ward Road Dist. 
No. 11 of Avoyelles Parish v. Tex¬ 
as & P. Ry, Co., C-C-AIiO., 12 F.2d 
245, 45 A,D,R. 1513. 

31. U.S.—Tenth Ward Road Dist. 
No, 11 of Avoyelles Parish v. Tex¬ 
as & P. Ry. Co.r supra, 

32. U.S.—South Forfc Canal Co, v. 
Gordon, aC.€aL, 22 F.Gas.No.l3,- 
18^, 2 Abb. 4T9. 

33; U.S.—Sanger Lumber Co. v. 
Western Lumber Exchange, 11 F. 
2d 489, 431, citing C?oxxfiis Jtiziff. 
84. U.S.—Berthold-Jennings Lumber 
Co. v. St. Louis, I. M. & S. Ry. 
. Ob., C.C.AMO,, 80 P.2d 32, certio¬ 
rari denied 56 act. 591, 297 U.S. 
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715, 8® L.Ed. 1001—Tenth Ward 
Road Dist. No. 11 of Avoyelles 
Parish v. Texas & P. Ry. Co., C.C. 

12 P.2d 245, 45 A.L.R. 1513 
—Sanger Lumber Co. v. Western 
Lumber Exchange, C.CA-.Wash., 11 
P.2d 489, 491, citing Corpus jnxis 
—Crane v. Runey, CC.Or., 26 F. 
15. 

35- U.SL—^Berthold-Jennings Lumber 
Co. V, St. Louis, I. M. & S- Ry. Co., 
C.C.A.MO., 80 P.2d 32, certiorari de¬ 
nied 56 S.Ct 591, 297 U.S, 715, 
80 Ls.Ed. 1001—Crane v. Runey, C. 
C.Or., 26 P 15. 

36w U.S.—Greenwood County v- 
Duke Power Co., C.C.A.S.C.T 107 F. 
2d 484, affirming, D.C., Duke Power 
Co. V. Greenwood County, 25 F. 
Supp. 963, ceHiorari deni^ Green¬ 
wood County V. Duke Power Co., 66 
S.Ct 608, 309 U.S. 667, 84 L.Bd. 
1014. 

37, U.Sj—^B erthold-Jennings Lumber 
Co. V; St Louis, L M. & 31 Ry. Co., 
C.CA..MO., 80 P.2d 32, certiorari de¬ 
nied 56 act. 591, 297 U.a 715, 80 
UUd. 1001. 

38, U.S.—Greenwood County v. Duke 
Power Co-, C.CA.S.C., 107 P2d 484, 
affirming, D.C., Duke Power Co. v. 
Greenwood County, 25 F.Supp. 963, 
certiorari denied Greenwood Coun¬ 
ty V. Duke Power Co., 60 S.Ct. 608, 
309 U.a 667, 84 L.Ed. 1014- 
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General rules as to the conduct of the triai, evidencc, and 
mstructions control. 

Even without a specific order to that effect, it is 
usually held that a new triai is intended by the Cir¬ 
cuit court of appeals and necessary where the case 
has been reversed and remanded generally without 
directions to the contrary,^® particularly where the 
facts are disputed.^® If the appellate court has 
tmconditionally ordered a new triai, the lower court 
cannot make the pa 3 nnent of costs of the former 
triai a condition precedent to the new trial.'^^ 
Where the mandate on reversal of a judgment for 
plaintiff contained a direction to grant a new triai, 
sustain the plea of the statute of limitations, and 
cnter a judgment for defendant, the mandate does 
not make a new triai compulsory, but merely al- 
lows plaintiff one if he desires it, the further di¬ 
rections to govern if he elects to take a new triai; 
hence, after the triai court has entered an order 
granting a new triai, plaintiff may take a voluntary 
nonsuit.-*^ After the appellate court, on defend- 
ant’s appeal, has decided the law in defendanfs fa¬ 
vor, plaintiff is in no position to urge a new triai 
on grounds set forth by defendant before the ap- 
peaL'^3 

A mandate expressly or in effect ordering a new 
triai is sufficiently complied with if there is a ju- 
diciai examination of the issues between the par¬ 
ties, whether they are of law or of fact^^ Where 
the view taken by the Circuit court of appeals di- 


recting a new triai makes another triai a useless 
proceeding, a new triai will be ordered by the dis- 
trict court to the extent that the case be again list- 
ed on the triai calendar, and the district court will 
then grant motions for dismissal.^^ 

Scope of issues. Where on remanding a cause 
the Circuit court of appeals has expressly or in ef¬ 
fect given directions as to the issues to be tried, 
the new triai may and should be confined to the 
issues designated.*^® If the appeal is taken gener¬ 
ally from the entire judgment of the lower court, 
a reversal and remand for a new triai, without any 
limitations or issues being specified, is usually held 
to vacate completely the judgment of the lower 
court and open the whole case up for a new triai 
as to all issues^'^ As noted supra subdivision a (9) 
(b) bb of this section, issues which have been de¬ 
cided by the appellate court, whose decision thereon 
has become the law of the case, cannot be relitigat- 
ed. Conversely, where the case has been opened 
for retrial practically all pertinent issues left unde- 
termined by the appellate court may be retried;^^ 
but there can be no triai of issues not made by the 
pleadingsA® 

Conduct of new triai. If the evidence or facts 
produced on the second triai are substantially the 
same as on the first triai, the triai court may and 
should follow the appellate court’s decision as to 
whether or not the case^^ or certain issues^^ should 
be submitted to the jury, or a verdict instructed or 


39. U.S.—Fisher v. Lord, C.C.A.Ill., 
125 F.2d 117—Federal Reserve 
Bank of Philadelphia v. Ocean 
City, aaA.N.J*, 93 F.2d 519, sup- 
plementing- 91 P.2d 635, certiorari 
denied Ocean City v. Federal Re¬ 
serve Bank of Philadelphia, 58 S. 
Ct. 281, 302 U.S. 752, 82 L.Ed. 
581, rehearing denied 58 S.Ct. 
475, 302 U.S. 781, 82 L.Ed. 603 
—Shell Petroleum Corporation v. 
Shore, CC.A.Kan., 80 F.2d 785—Il¬ 
linois Power & Lig^ht Corporation 
V. Hurley, C.C.A.Mo., 49 F.2d 681, 
certiorari denied 52 S.Ct. 19, 284 
U.S. 637, 75 L.Ed. 541. 

4a U.S.—Hawkihs v. Clev^land, C. 
C. & ^ L. R. Co., Ind., 99 F. 322, 
39 C.C.A. 538, refusing to modify 
89 F- 256, 32 C-C-A. 198. 

43- U.S.—Chapman v. Tellow Poplar 
Ltimber Co., Ya., 89 P. 903i 32 C. 
p.A. 402, certiorari denied 19 S.Ct. 
m, nz U.S. 705, 43 UEd. II 86 . 

42. U.S.—Atlanta, K. & N. Ry. Co, v. 
Hooper, Tenn., 105 P. 550, 44 C.C. 
A 586. 

43. U.S.-:—Sykes v. Bensihger .Rec- 
reation Corporation, D.C.Wis., 39 F. 
Supp. 952. 

4«. JC^odge v. U; S„ N.T., Itl 
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P. 849, 55 C.C.A. 603, certiorari de¬ 
nied 25 S.Ct. 790, 196 U.S. 632, 49 
L.Ed. 353. 

4 C.J. p 1240 note 15. 

45. U.S.—Sykes v. Bensinger Recre- 
ation Corporation, D.C.Wis., 39 F. 
Supp. 952. 

46. Alaska.—Reed v. Thompson, 5 
Alaska 215. 

47. U.S.—Ohio Oil Co. v. Thompson, 

C.C.A.Mo., 120 P.2d 831, certiorari 
denied 62 S.Ct. 112, 314 U.S. 668, 86 
L.Ed. 528—Ulades County, Fla., v. 
Detroit Fidelity & Surety Co., C.C. 
A. Fla., 65 F,2d 252—Cub Pork 
Coal Co. V. Fairmount Glass 
Works, CU.A.Ind., 59 F.2d 539, cer¬ 
tiorari granted Pairmount Glass 
Works V. Cub Forfc Coal Co., 53 S. 
Ct 24, 287 U.S. 585, 77 L.Ed. 511, 
and reversed on other grounds 53 
S.Ct. 252, ,287 U.S, 474. 77 L-^d. 
439. ' : . 

Facta^ well pleaded 
' On reversal of order sustaining 
demurrer to ^ecretary of interioPs 
answer that he had made finding that 
departmental oil lease from Osage 
Natio^ expired- hecause of- .l:eSsBee*a: 
failure' to produce ©it facts ;well. 

m 


pleaded in answer were open for de- 
termination.—Continental Oil Co. v. 
Osage Oil & Refining Co„ C.C.A.Okl., 
69 F.2d 19. 

48. U.S.—Duke Power Co. v. Green- 
wood County, C.C.A.S.C., 91 F.2d 
665, affirming, D.C., 19 P.Supp. 932, 
and certiorari granted 58 S.Ct. 120, 
302 U.S. 675, 82 L.Ed. 521, and af- 
firmed 68 S.Ct 306, 302 U.S. 485, 82 
L.Ed. 381—American Surety Co. of 
New York v. Jackson, C.C.A.Idaho. 
26 P.2d 248, denying rehearing 24 
F.2d 768. 

49. U.S.—Brent v, Chas. H. Lilly 
Co., D.CWash., 202 F. 335, 

50. U.S.—.®tna Life Ins. Co. v. 
Wharton, C.C.A.Ark., 63 F.2d 378, 
certiorari denied 53 S.Ct. 786, 289 

U. S. 755, 77 L.Ed. 1500. 

4 C,J. p 1218 note 14. 

51. U.S.—Hanging Rock Iron Co. v. 
P. H. & P. M. Roots Co„ C.C.A. 
Ind., 61 F.2d 720—Cortes'v. Balti- 
more Insular Line, D.C.N.Y., 6 P. 
Supp. 604—St Louis & S. F. R, Co. 

V. lierr, Miss-, 193 F. 960. 113 C.C. 
A. 578, certiorari denied 225 U.Ss. 
T06i 32 S.Ct 837, 56 LJEd. 1266, 
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directed for plaintiff^- or defendant.^^ On a trial 
Tiad before a jury, a direction of a verdict for plain- 
tiff is not a violation of the decision of the circuit 
court of appeals on a prior appeal that the trial 
court committed error in refusing- defendant^s de- 
mand for a jury trial.Where on the former trial, 
as well as on appeal, the parties treated a defense 
as in issue and argued thereon, it cannot be suc- 
cessfully urged on the second trial that such de¬ 
fense was waived as not within the objections 
raised.^S On retrial where the parties w^aived a 
jury trial, the district court will find the facts spe- 
cially, state separately its conclusions of law there¬ 
on and its order for the entry of the appropriate 
judgment in accordance with the federal practice.^^ 

Evidence. If it is material to the issues properly 
triable practically any competent evidence is admis- 
sible.^*^ The evidence received on the first trial is 
admissible,^^ but the parties are not confined to 
this and are entitied to introduce additional evi¬ 
dence. CounseI can waive objections to the com- 
petency of evidence notwithstanding the prior judg¬ 
ment was reversed because of the admission of sim- 
ilar evidence in the earlier trial.®^ The lower court 


shouid direct a verdict against a party whose testi- 
mony is wholly inconsistent with that given by him 
on the first trial.^^ 

Instructioris conforming to the law of the case 
as settled on the former appeal are proper.®^ 

(j) Failure to Follow Decision or Comply 
with Mandate 

Enforcement of the mandate of the circuit court of 
appeals may be by mandatory order of the court, applica- 
tion to the triai or appellate court for correction of the 
judgment, or appeal and reversal. 

Error of the trial court in failing to follow the 
law of the case as laid down by the decision of the 
circuit court of appeals may be remedied or cor- 
rected by another appellate proceeding and rever¬ 
sa!®^ Under proper circumstances the procedure 
or remedy to obtain enforcement of the appellate 
court’s mandate may be by mandatory order of the 
appellate court requiring the lower court to comply 
with the formeFs mandate,®^ application to the low¬ 
er court by motion, petition, or bili of review for 
correction or amendment of the judgment or de- 
cree,^5 or a similar application to the appellate 
court,®® or another appeal and reversal.®'^ 


52. U.S.—National Can Co. v. Fel- 
lows, C.C.A.Mich., 290 F. 201—Good 
V. Central Coal & Coke Co., 170 F. 
416, 95 C.C.A. 586, affirming- 7 Ind. 

T. 268, 104 S.W. 613. 

53. U.S.—Nugent v. ProeI, C.C.A.N. 

H., 168 F.2d 718—Priester v. 

Southern Py. Co., C.C.A.S.C., 6 P. 
2d 87S—Toledo, St. L. & W. R. Co. 
V. Sellers, 111., 184 F. 885, 107 C.C 
A. 114. 

£videuce stronger for plaintiff 

Defendants’ motion for directed 
verdict was properly denied, where 
appellate court on former appeal held 
that evidence made jury case and 
evidence on retrial materially 
strengthened plaintiff's case.—Kaplan 
V. Swartz, C.C.A.Mass., 41 P.2d 177. 

54. U.S.—Peterson v. Sucro, C.C.A, 
N.C.. 101 P.2d 282. 

55. U.S.—L-amborn v. National Bank 
of Commerce of Norfolk, Va., C.C. 
A-Va., 15 F.2d 473, certiorari grant- 
ed 47 S.Ct. 457, 273 U.S. 688, 71 L. 
Ed. 841, and reversed on other 
grounds 48 S.Ct. 378, 276 U.S. 469, 
72 L.Ed. 657. 

56. ' U.S.—Olds V- Town of Belleair, 
D.C.Fla., 41 F.Supp. 453, conform¬ 
ing to mandate, C.C.A., 120 F.2d 
492. 

57. U.S.—Christian v. Waialua Agr. 
Co.. C.C.A.Hawaii, 93 F.2d 603, re- 
hearing denied 94 F.2d 806, certk)- 
rari granted 58 S.Ct. 949, 304 U.S. 
653, 82 Ii.Bd. 1523, reversed on 
other grounds 59 S.Ct. 21, 305 U. 
S. 91, 83 LJEd. 60, rehearing denied 


59 S.Ct. 240, 305 U.S. 673, 83 U.Ed. 
436—Waialua Agr. Co. v. Chris¬ 
tian, C.C.A.Hawaii, 93 F.2d 603, re¬ 
hearing denied 94 F.2d 806, cer¬ 
tiorari granted 58 S.Ct. 949, 304 U. 
S. 553, 82 L.Ed. 1523, reversed on 
other grounds 59 S.Ct. 21, 305 U.S. 
91, 83 L.Ed. 60, rehearing denied 
59 S.Ct. 240, 305 U.S. 673, 83 L.Ed. 
436. 

58. U.S.—New York Alaska Gold 

Dredging Co. v. Waibridge, C.C.A. 
Alaska, 76 F.2d 655. 

59^ U-S.—Christian v. Waialua Agr. 
Co., C.C.A.Hawaii, 93 P.2d 603, re¬ 
hearing denied 94 F.2d 806, certio¬ 
rari granted 58 S.Ct. 949, 304 U.S. 
553, 82 L.Ed. 1523, reversed on oth¬ 
er grounds 59 S.Ct. 21, 305 U.S. 91, 
83 L.Ed. 60, rehearing denied 59 S. 
Ct- 240, 305 U.S- 673, 83 L-Ed. 436 
—^Waialua Agr. Co. v. Christian, 
C.C.A.Hawaii, 93 F.2d 603, rehear¬ 
ing denied 94 P.2d 806, certiorari 
granted 58 S.Ct. 949, 304 U.S. 553, 
82 L.Ed. 1523, reversed on other 
grounds 59 S.C^ 21, 305 U.S. 91, 83 
UEd. 60, rehearing denied 59 S.Ct. 
240, 305 U.S. 673, 83 L.Ed. 436. 

60- U.S.—Pahst Brewing Co. v. E. 
Clemens Horst Oo., C.C.A.Cal., 264 
F. 909. 

61. U.S.—Smith v. Boston EI. K. 
Co., Mass., 184 F. 387, 106 C.CjL 
497, 37 L.R.A.,N.S., 429. 

4 C.J. p 1242 note 57. 

02n U.S ,—IPalstaM Brewing- Corpora¬ 
tion V. Thompson, C.C.A.Neb., 101 
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P.2d 301, certiorari denied 59 S.Ct. 
834, 307 U.S. 631, 83 UEd. 1514. 

63- U.S.—Sartor v. Arkansas Nat- 
ural Gas Corporation, C.C.A.La., 111 
F-2d 772, reversing, D.C., Sartor v. 
Arkansas Natural Gas Co., 29 P. 
Supp. 956, conforming to mandate, 
C.C.A., Arkansas Natural Gas Cor¬ 
poration V. Sartor, 98 F-2d 527, 
certiorari denied 59 S.Ct. 243, 305 

U. S. 649, 83 L.Ed. 420, rehearing 
denied 59 S.Ct. 250, 305 U.S. 675, 83 
L.Ed. 437. 

64. U.S.—Sartor v. Arkansas Nat¬ 
ural Gas Corporation, supra. 

65. U.S.—Moran v. Hagerman, Nev-, 

64 F. 499, 12 C.C.A. 239, certiorari 
denied 15 S.Ct 1041, 159 U.S. 261, . 
40 UEd. 145. 

66. U.S.—Individual Drinking Cup 
Co. V. Public Service Cup Co., C.C. 
A.N.T., 262 F. 410, modifying, B.C.. 
261 F. 555, and rehearing denied, 
C-C.A., Individual Drinking Cup Co. 

V. Public Service Corporation, 263 
P. 98. 

67. U.S.—Sartor v. Arkansas Nat¬ 
ural Gas Corporation, C.GA..La.» 
111 F.2d 772, reversing, D.C., Sar¬ 
tor V. Arkansas Natural Gas Co-, 29 
F.Supp. 956, conforming to man¬ 
date, C4^.A,, Arkansas Natural Gas 
Corporation v. Sartor, 98 F.2d 527, 
certiorari denied 59 S.Ct 243, 305 
U.S. 649, 83 L.Ed- 420, rehearing 
denied 59 S.Ct 250, 305 U.S. 675, 
83 LJEld. 437—Individual Drinking 
Cup Co. V. Public Service Cup Co., 
C.C-A..N.Y., 262 P. 410, modifying. 
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(10) Jurisdiction and Proceedings of Appel¬ 
late Court after Remand 

While the jurisdiction of the Circuit court of appeais 
over a cause generally ceases on the opening of another 
term after the mandates have issued, in a proper case 
the court, after remand, has jurisdiction of proceedings 
for construction or clarification of the mandate, for re- 
hearing, for recall, amendment, or correction of the man¬ 
date, and for vacation or modification of its judgment. 

As a general rule jurisdiction of the circuit court 
of appeais over a cause ceases on the opening of 
another term after the mandates have issued.®^ 
However, although the mandate has gone down, the 
Circuit court of appeais has jurisdiction at a sub- 
sequent term to order the judge to determine in the 
first instance whether the use of certain exhibits, 
inadvertently overlooked, should be enjoined.®^ 
Where a suit to enjoin enforcement of a decree was 
instituted while the decree was stili before the Cir¬ 
cuit court of appeais for enforcement by its man¬ 
date, and on rule to show cause why prosecution 
of the injunction suit should not be restrained, the 
character of such suit was disclosed on a full hear- 
ing, the Circuit court of appeais had jurisdiction to 
determine whether the filing and maintenance there- 
of was in contempt of its jurisdiction, and if so to 
punish it by a compensatory imposition, or to re¬ 
mand the case to the district court for that pur- 
pose.'^^ 

Construction or clarification of niandate, The 
Circuit court of appeais has power to construe its 
mandate whenever it becomes advisable to do 
at least where the relief was requested before ex- 


piration of the term at which the mandate was 
issued,*^^ the matter being entirely discretionary 
wdth the court,"^3 which will exercise its discretion 
to construe the mandate when it expressed what the 
court intended, but it was possible that the tria! 
court may have misconceived its purport when en- 
tering the decrees directed.*^^ If clarification of the 
mandate is necessary, a motion of the parties ask- 
ing the circuit court of appeais to state what the 
mandate means is a proper method of obtaining 
clarificationes Since a mandate directing the dis- 
trict judge to modify the judgment in accordance 
with the opinion of the appellate court deais with 
the substance, not the form, of the judgment to be 
entered, it is not the function of the circuit court 
of appeais on motion for clarification of the man¬ 
date to give an advisory opinion regarding the form 
of the judgment, such as whether the judgment 
should embody the facts as found in the opinion of 
the appellate court, nor will the court on such a 
motion determine questions which were not decided 
by the trial judge nor argued on appealA® 
Rehearing. Only the circuit court of appeais in 
which review was had has jurisdiction to entertain 
a petition for a rehearingA'^ 

Recall, amendment^ or correction of niandate. 
The circuit court of appeais has power to recall the 
mandate and rehear a case at the term at which its 
judgment therein was rendered,'^® but has no power 
tO' recall its mandate where the term has expired 
since the mandate went down;'^9 the Federal Rules 
of Civil Procedure, rule 6 (c), which provides that 


D.C., 261 F. 555, and rehearing- de- 
nied, C.C.A., Individual Drinking 
Cup Co. V. Public Service Corpora¬ 
tion. 263 F. 98. 

68. U.S.—Dobson v. U. S., C.C.A.N. 
Y., 31 F.2d 288, denying motion 
llobson V. U. S., 27 F.2d 807, cer¬ 
tiorari denied 49 S.Ct. 179, 278 U. 
S. 653, 73 Ij.Ed. 563, and affirming, 
D.C^ Haselden v. U. S., 24 P.2d 
529. 

69. U.S>—^American Safety Razor 
Corporation v. International Safety 
Razor Corporation, C.C.A.N.J., 61 
P.2d 479. 

7a U.S.—Toledo Scale Co. v. Com- 
puting Scale Co., 111., 43 S.Ct. 458, 
261 U.S. 399, 67 Ii.Ed. 719, affirm- 
ing, C.C.A., 281 P. 488, certiorari 
granted 42 S.Ct. 585, 259 U.S. 579, 
^ L.Ed. 1072, and 42 S.Ct. 587, 
259 U.S. 579, 66 L.Ed. 1073. 

tL U.S.—S. S. Kresge Co. v. YVinget 
Kickeraick Co., C.C.A.Minn., 102 F. 
2d 740, certiorari denied Winget 
Kickemick Co. v. S. S. Kresg:e Co., 
60 S.Ct 79, 3i>8 U.S. 557, 84 L.Ed. 
468. 

^ U.S.—^National Biscuit Co. v. 


Kellogg Co., C.C.A.Del., 96 F.2d 
873, clarifying mandate, 91 F.2d 
150, Certiorari denied Kellogg Co. 
V. National Biscuit Co., 58 S.Ct. 
120, 302 U.S. 733, 82 L.Ed. 567, re¬ 
hearing denied 58 S.Ct: 139, 302 U.S. 
777, 82 L.Ed. 601, petition denied 58 
S.Ct. 280, 302 U.S. 654, 82 L.Ed. 506, 
certiorari granted 58 S.Ct. 1052, 
304 U.S. 586, 82 L.Ed. 1547, re- 
versed on other grounds 59 S.Ct. 
109, 305 U.S. 111, 83 L.Ed. 73, re¬ 
hearing denied 69 S.Ct. 246, 306 U. 
S. 674, 83 L.Ed. 437 and 69 S.Ct. 
247, 305 U.S. 674, 83 LuEd. 437. 

73. U.S.—S. S. Kresge Co. v. Winget 
Kickernick Go., G.C.A.Minn., 102 P. 
2d 740, certiorarii denied Winget 
Kickernick Co. v. S. S. Kresge Co., 
60 S.Ct. 79, 308 U.S. 557, 84 L.Ed. 
468. 

74. U.S.—S. Sw Kresge Co. v. Winget 
Kickernick Co., supra. 

75b U.S.—Epstein v. Goldstein, C.C. 
A., 110 P.2d 747, denying motion 
107 P.2d 755. 

76. U.^.—Epstein v. Goldstein, su¬ 
pra. 

77. U.S.—Toledo Scale Co. v. Com- 

m 


puting Scale Co., C.C.A.Ill., 281 F. 
488, certiorari granted 42 S.Ct. 585, 
259 U.S. 579, 66 L.Ed. 1072, and Fi- 
delity Deposit Co. v. Computing 
Scale Co., 42 S.Ct. 587, 259 U.S. 
679, 66 L.Ed. 1073, and affirmed 43 
S.Ct. 458, 261 U.S. 399, 67 L.Ed. 
719. 

78. U.S.—Sun Oil Co. v. Burford, C. 
C.A.Tex., 130 F.2d 10, vacating 124 
P.2d 467—^Wichita Royalty Co. v. 
City Nat. Bank of Wichita Palis, 
C.C.A.Tex., 97 P.2d 249, denying re¬ 
hearing 95 P.2d 671, remanding, I>. 
C., City Nat. Bank of Wichita 
Palis. Tex. v. Witehita Royalty Co., 
18 F.Supp. 795, certiorari granted 
Wichita Royalty Co. v. City Nat. 
Bank of Wichita Falis, 59 S.Ct, 101, 
305 U.S. 587, 83 L.Ed. 371, affirmed 
59 S.Ct. 420, 306 U.S. 103, 83 L.Ed. 
515. 

79. U.S.—^Nachod v. Engineering & 
Research Corporation, C.C.A.Conn., 
108 F-2d 594—Deppe v. General 
Motors Corporation, C.C.A.N.J.^ 98 
P.2d 813, certiorari denied 59 S.Ct. 
462, 306 U.S. 633, 83 KEd, 1035, 
rehearing denied 59 S.Ct. 581, 306 
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the expiration of a term of court in no way affects 
the power of a court to do any act in any civil 
action which has been pending before it, does not 
apply to the circuit court of appeals.^*^ It is not 
necessary that a mandate aiready issued be recalled 
before an appeal can be taken to the supreme 
court.^^ Generally the court will not recall its 
mandate for correction in the absence of inadver- 
tence, accident, or mistake,^- and will not recall 
the mandate for the purpose of reexamining the 
cause on the merits^^ or hearing an application to 
intervene,^^ nor will a motion to recall a mandate 
be granted where the alleged error therein resulted 
from petitioner's delay in bringing matters to the 
attention of the appellate court.^S Where the man¬ 
date is adequate without amendment, the circuit 
court of appeals will deny a motion to amend, with 
an expression of its views for the guidance of the 
district court and a motion to amend will be 
denied where there has been no mistake, fraud, 
or imposition.S'^ Where the mandate has gone 
down, it cannot be amended or corrected in mat¬ 
ters of substance after the expiration of the term.^^ 
An alleged right to modification of the mandate 
may be lost by laches.®® 

A mandate may be recalled and modified on mo¬ 
tion to provide specifically for interest on the judg- 
ment affirmed to the date of the entry of the judg- 


ment on the mandate,®^ or to provide that the dis¬ 
trict court might permit the intervention of a trus- 
tee in bankruptcy and, where plaintiff objects 
to a summary conclusion by the circuit court of 
appeals on appeal from a judgment denying de- 
fendanfs motion to modify a default judgment, he 
is entitled to a modification of the mandate modi- 
fying the judgment so as to reverse the judgment 
and direct defendant to answer.®^ A simple entry 
of “judgment reversed'' without a directi on for a 
new trial occurring in the mandate is not a mis¬ 
take warranting the recall and amendment of the 
mandate.®^ Where the mandate provided that mer- 
chandise seized be returned unless a libel for for- 
feiture thereof be filed within a stated time, and it 
subsequently appeared that such a libel was pend- 
ing when the mandate was issued, the mandate need 
not be amended, since the pendency of the libel 
would be considered equivalent to the required fil- 
ing within the stated period.^^ Where a party was 
adjudicated a bankrupt before issuance of a man¬ 
date directing modification of an order denying a 
motion to compel retum of books seized under a 
search warrant, whether the party^s attomeys had 
a charging lien on such books under state law couM 
be determined by the bankruptcy court, and not by 
the circuit court of appeals on motion to amend its 
mandate.®^ Inasmuch as costs of appeal automat- 


TT.S. 668, 83 L.Ed. 1063. petition de¬ 
nied 50 S.Ct. 821, 307 U.S. 611, 83 
L-Ed. 1494—Foster Bros. Mfg. Co. 
V. National Labor Relations Board, 
'C.C.A., 90 F.2d 948, denying rehear- 
ing 85 F.2d 984. 

4 aj. .p 1246 note 7. 

^ XJ.S.—Nachod v. Engineering & 
Research Corporation, CC.A.Conn., 
108 F.2d 594. 

SI. U.S.—^Merrill v. National Bank 
of Jacksonville, Fla., 19 S.Ct. 360, 
173 U.S. 131, 43 ‘L-Ed. 640, affirming 
■78 F. 208, 24 C.C.A. 63, and aflflrm- 
ing 75 F. 148, 21 C C.A. 282— 

Ritter V, Mutual L. Ins. Co., Pa., 
72 F. 567, 19 C.C.A- 41. 

sa. U.S.—‘Kosak v. U. S., C.C.A., 54 
F.2d 72, denying motion 46 F.2d 
906. 

83. U.S.—Hawkins v. Oleveland, C. 
C. & St. L. R. Co., Ind., 99 F. 322, 
39 C.C.A. 538, denyins motion 89 
P. 266, 32 ac.A. 198. 

34 ^ XJ.S.—Izr re Nevada-Utah Mines 
& Smelters Corporation, N.Y., 204 
F. 982, 123 C.C.A. 304, denying re- 
hearing 202 F, 126, 120 C.C.A. 440, 

85. U.S.^—Commissioner of Intemal 

Revenue v. Adolph Hirsch & Co., 
C.C.A-, 37 F-2d 98, denying recall 
of mandate 36 F.2d 645. 

^ U.S.—Mulhens & Kropff v. Ferd, 

Mueihens, Inc., C.C-A,N.Y., 48 F.2d 


206, denying motion 43 F.2d 937, 
reversing, D.C., 38 P.2d 287 and 
certiorari denied 51 S.Ct. 84, 282 U. 
S. 881, 75 L.Ed. 777. 

87. U.S.—S. S. Kresge Co. v. Winget 
Kickernick Co., C.C.A.Minn., 102 P. 
2d 740, certiorari denied Winget 
Kickernick Co. v. S. S, Kresge Co., 

60 S.Ct. 79, 308 U.S. 557, 84 ‘UEd. 
468. 

88 . U.S-—American Safety Bazor 
Corporation v. International Safe¬ 
ty Razor Corporation, aC.A-N.J., 

61 F.2d 479—^Hawkins v. Cleve- 
land, C. C. & St- L.. R. Co., Ind., 
99 F. 322, 39 aC.A. 538, denying 
motion 89 F. 266, 32 C.C.A. 198. 

Additton of interest 

Modification of order affirming 
judgment, so as to include interest, 
involves matter of substance, with¬ 
in rale of text, and not mere form.— 
Casey v. Sterling Cider Co., C.aA- 
Mass., 15 F.2d 52, denying motion 
294 F, 426, aMrming, D.C., Sterling 
Cider Co. v. Casey, 285 F. 885. 
Adding to costs taxed 

After expiration of term at which 
decree was reversed, appellant’^s pe^ 
tition to recall mandate for cprrec- 
tion, by adding to costs taxed, must 
be denied, where item sought to be 
added was contested, and no voucher 
was before derk when he prepared 
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mandate.—E. G. Staude Mfg. Co. v. 

Labombarde, N.H., 247 F. 879, 160 

C-CA. 101. 

89. U.S.—Deppe v. General Motors 
Corporation, C.C.A.N.J., 98 F.2d 

813, certiorari denied 59 S.Ct. 462, 
306 U.S. 633, 83 L.Ed. 1035, rehear- 
ing denied 59 S.Ct 581, 306 U.S. 
668, 83 fL-Bd. 1063, petition denied 
59 S.Ct 821, 307 U.S. 611, 83 -L.Ed- 
1494. 

90U U.S.—^Hantley v. Southern Ore- 
gon Sales, C.C.A-Or., 104 F.3d 153, 
modifying 102 P.2d 538. 

91. U.S.—In re No. 32 East 67th 
Street, Borough of Manhattan, 
City of New York, C.C.A-N.Y., 96 
F,2d 795, amending mandate 96 F. 
3d 153. 

92. U.S.—U. S. V. Steinberg, C.C.A 
N.Y., 100 P.2d 405, modifying 100 
P.2d 124. 

93. U.S.—Kosak v- U. S., C.C.A., 54 
F,2d 72, denying motion 46 F.2d 
906. 

U.S.—In re No. 32 East 67th 
Street Borough of Manhattan, 

j City of New York, aaA.N.Y., 96 

t F.2a 79 5y amending mandate 96 
F.2d 153. 

9^ U.S-—In re Nou tZ East 67th 
Street Borough of Manhattan, 
City of New YorK sumra. 
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ically follow the judgment when the mandate is 
silent as to costs, a motion to correct the mandate 
forclerical error in that the mandate was silent as 
to costs will be denied.96 

Vacation or modification of judgment. The Cir¬ 
cuit court of appeals has power to enter a decree 
snpplemental to another decree entered at the same 
term of court but it has no power to alter its 
decision after the term at which it was rendered,^S 
although it may thereafter correct clerical errors 
or mere matters of form.^^ 

b. Liabilities on Bonds and Undertakings 

(1) In general 

(2) Performance or breach of conditions 

(3) Extent of liability 

(4) Actions 

(5) Summary remedies 

(1) In General 

The rfghts, fiabilities, and obligatfons of a surety on 
a bond given on appeal are fixed by its conditions read in 


the light of the statute and the order under which it is 
given; a bond is vaiid as a statuto^ry obligation if it com- 
plies substantially with statutory requirements and is 
supported by a consideration- 

In general the rights, liabilities, and obligations 
of a surety on a bond given on appeal are fixed by 
its conditions read in the light of the statute and 
order under which it is given and cannot be 
changed or enlarged by the principal or court be- 
yond the terms of the obligation.^ In order for the 
bond to be vaiid as a statutory obligation the exact 
form or language of the statute need not be fol- 
lowed if the condition expressed is of substantially 
the same import,^ or if it is made substantially as 
is required by the statute.^ Failure to recite the 
nature of the action or the court to which the ap¬ 
peal is prayed does not render the bond invalid 
where there is sufficient certainty to prevent a sec- 
ond recovery.^ 

An appeal bond without consideration is void and 
cannot be enforced.^ Except where the bond is re- 
garded as binding on the theory of estoppel or, 


96. U.S.—City of Stuart v. Green, C. 
C.A.Fla., 94 F.2d 942, denying- mo- 
tion 91 F.2d 603, 113 A.L.R. 560, 
certiorari denied Green v. City of 
Stuart, 58 S.Ct. 146, 302 U.S. 744, 
82 L.Ed. 575, rehearing denied 58 
S.Ct. 280, 302 U.S. 779, 82 L.Ed. 
602. 

917 . U.S.—Republic Steel Corpora¬ 
tion V- National Labor Relations 
Board, C.C.A., 114 F.2d 820. sup- 
plementing 107 F.2d 472, certiorari 
denied 60 S.Ct. 806, 309 U.S. 684, 
34 L.Ed. 1027, vacated 60 S.Ct. 
1072, 310 U.S. 655, 84 L.Ed. 1419, 
certiorari granted 60 S.Ct. 1072, 
310 U.S. 655, 84 L.Ed. 1419, certio¬ 
rari denied Central Council of 
Steel Plants, Northern District, 
Republic Steel Corporation v. Na¬ 
tional Labor Relations Board, 60 
&Ct 808, 309 U.S. 684, 84 L.Bd. 
1028, modlfled on other grounds 
Republic Steel Corporation v. Na¬ 
tional Labor Relations Board, 61 
S-Ct 77, 311 U.S. 7, 85 L.Ed. 6. 

S8. U.S.—Guaranty Trust Co. of 
New York v. Minneapolis & St. L. 
R Co., C.C.A.Minn., 93 F.2d 345— 
Walsh Const. Co. v. U. S, Guaran- 
tee Co., C.C.A.Iowa, 76 F.2d 240, 
certiorari denied 56 S.Ct. 120, 296 
U.S. 605, 80 L.Ed. 428—Seag:r£^,ves 
v, Wallace, C.C.A.Tex., 69 F.2d 163, 
certiorari denied Wallace v. Sea- 
«raves, 55 S.Ct 80, 293 U.S. 569, 79 
ij-Ed. 668, rehearingr denied 55 S. 
Ct 138, 293 U.S. 630, 79 L-Ed. 716;— 
E. G. Staude Mfgr. Co. v. 'Labom- 
barde, C.C.A-N.H., 247 F. 879, 160 
C-OA, 101. 

Aniendment modification, and setting 
aside of judgrment of Circuit court 


of appeals generally see supra s^b- 
division a (8) of this section. 

99. U.S.—Hart v. Wiltsee, C.C.A. 

Mass., 25 F.2d 863—E. G. Staude 
Mfg*. Co. V. Labombarde, C.C.A.N. 
HI, 247 F. 879, 160 C.C.A. 101. 
After term and before ezecution. of 
mandate 

The power of the court, in the in- 
terest of justice, after the term and 
before execution of the mandate, to 
recall the mandate and to amend the 
o-pinion and the orders thereunder 
to make them conform to the issues 
involved and to the determination 
clearly expressed on the face of the 
record has been asserted.—Clarke v. 
Boysen, C-C.A.Wyo., 273 F. 923, 
amending- 264 F. 492 and recalling 
mandate Clarke v. Asmus Boysen 
Mining: Co., 268 F. 535. 

1. U.S.—U. S. V. Fidelity & Deposit 
Co. of Baltimore, Md., C.C.A-Ida- 
ho, 88 F.2d 793. 

2. U.S.—Montgromery v. American 
Employers’ Ins. Co., D.C.DeL, 22 F. 
Supp. 476, affirmed, C.C.A., Ameri¬ 
can Employers’ Ins. Co. v. Mont¬ 
gromery, 101 F.2d 1005, certiorari 
denied 59 S.CL 833, 307 U.S. 629, 
83 L.Ed. 1512, two cases, and U. S. 
Casualty Co. v. Montgromery, 59 
S.Ct. 833, 30T U.S. 629, 83 L.Ed. 
1512. 

Farttcalar bonds constmed 

(1) Bond given by administrator 
to have reviewed judgrment against 
deceased was supersedeas bondt re- 
quiring: surety to answer ali dam- 
agres and costs where judgmient was 
sustained.—U. S. Fidelity & Guaran¬ 
ty Co. V. Jones, aUA-IlL, 49 F.2d 
559. , ", . 


(2) Bonds griven by lessee of oil 
and gras lease in suit involving- deter¬ 
mination of lessor’s title to realty, 
griven to protect adverse claimants 
in event of judgment in their favor, 
were held not intended to protect 
lessor and legatee claiming under 
her.—Folk v. Monsell, C.C.A. Okl., 71 
F.2d 816. 

(3) An appeal bond requiring ap¬ 
pellant to “answer ali damages and 
costs that may be awarded against 
him” was not merely a “bond for 
costs and special damages” but was 
a “bond for amount of judgment ap- 
pealed from*” with interest and costs, 
where judgment was for recovery of 
money and order granting appeal 
provided that bond should operate as 
a supersedeas.—Martin v. Clarke, C. 
aA.111., 105 F.^d 685, 124 A-L.R. 497. 

(4) Where condition of bond was 
that an appeal should be prosecuted 
to effect and all damages and costs 
paid if appeal was not made good, 
bond was a “cost bond” and not a 
“supersedeas bond.”—The Astoria, D. 
C.N.T., 1 F.R.D. 742. 

a. U.S.—Montgomery v. American 
Employers’ Ins. Co., D.C.DeL, 22 F. 
Supp. 476, affirmed, C.C.A., Ameri¬ 
can Employers* Ins. Co. v. Mont¬ 
gomery. 101 P.2d lOOa, certiorari 
denied 59 S.Ct. 833, 307 U.S. 629, 
83 ‘L.Ed. 1512, two cases, and U. S. 
Casualty Co. v. Montgomery, 59 S. 
Ct. 833, 307 U.S. 629, 83 L.Ed. 1512. 

4. U.S.—Smith v. Walker, Ark., 21 
F.Cas.No.l3,123a, Hempst. 289. 

4 C.J, p 1254 note 48. 

5. U.S.—U. S. V. Morris* Heirsi, C.C. 
La, 153 F. 240. 
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under the particular circumstances, the bond may 
be given effect as a common-law or voluntary ob- 
ligation, where no appeal can lawfully be taken 
in a given case, a bond given for no other purpose 
than the taking of such an appeal is wholly with- 
out consideration and therefore void,^ but where 
an appeal is taken, even though improperly taken 
and improperly allowed, and the court takes juris- 
diction, the bond on appeal is valid, and action 
thereupon will lie for the reason that there is a 
consideration for the bond and an estoppel arises 
against those who obtained the contemplated ad- 
vantages pending the disposition of the appeal.'^ 

(2) Performance or Breach of Conditions 

(a) Condition to prosecute with effect 

(b) Condition to pay or satisfy judgment 

(c) Nonperformance excused and sure- 

ties discharged 

(d) Effect of other bond in same pro- 

ceeding 

(a) Condition to Prosecute with Effect 

A condition to prosecute an appeal with effect is 
breached uniess appellant secures a reversal of the judg¬ 
ment appealed from or is partially successfui in the prose- 
cution of the appeal. 

A condition to prosecute an appeal with effect, 
as usually construed, means to prosecute it success- 
fully,^ or to secure a reversal of the judgment ap¬ 
pealed from.9 So failure to perfect an appeal has 
heen regarded as a breach of the condition, fixing 
the sureties with liability.^^^ A mere interlocutory 


order, remitting the record for a finding by a ref- 
eree, is not a final judgment either of affinnance 
or of reversal and does not show that appellant has 
prosecuted his appeal with effect.^^ An appeal is 
not prosecuted to effect if the judgment is af- 
firmed;^^ but partial success in the prosecution of 
an appeal is a compliance with a condition to pros¬ 
ecute with effect,and there is no breach where 
the judgment is reduced and affirmance is entered 
only on condition of filing a remittitur for the 
amount of the reduction.^^ A voluntary dismissal 
by appellant is a breach of the condition to prose¬ 
cute with effect.i^ On termination of the appeal 
in his favor, appellant is entitled to the discharge 
of the bond.i® 

(b) Condition to Pay or Satisfy Judgment 

There is not a breach of a condition to pay or satisfy 
the judgment appealed from if affirmed in case of af¬ 
firmance in part. Payment of a judgment which ia af¬ 
firmed releases both the Principal and sureties from lia- 
bility on a bond conditioned on such payment. 

A condition to pay the judgment has been implied 
from a condition to prosecute with effect.^'^ Un¬ 
der a condition to pay the judgment if affirmed, it 
has been held that there is not such an ajfSrmance 
as will impose liability on the bond where the final 
judgment based on the claim against appellant as 
defendant below and the denial of his claim of set- 
off is reversed because of errors affecting the set- 
off with directions to permit the verdict upholding 
appellee’s cause of action to stand.^^ 'Wliatever 
operates as a legal satisfaction of the judgment op- 


a U.S.—^National Surety Co. v. U. 
S., aaA-Wash., 29 R2d 92, 97, cit- 
Ing Corpus Juris. 

4 €-J. p 1267 note 10. 

7. U.S.—National Surety Co. v, TJ. 
S., sirpra, citing- Corpus Juris. 

8. U.S.—Crane v. Buckley, Cal., 27 
S.Ct. 56. 203 U.S. 441, 61 ?L.Ed. 260, 
affirming 138 P. 22, 70 C-C.A- 452. 

9. U.S.—Montg-omery v. American 
Employers’ Ins. Co., D.C.Del., 22 
F.Supp. 476, affirmed, C.C.A., Amer¬ 
ican Employers' Ins. Co. v. Mont- 
gomery, 101 P2d 1005, certiorari 
denied 59 S.Ct 833, 307 U.S. 629, 
83 'Li.Ed. 1512, two cases, and U. S. 
Casualty Co. v. Montg-omery, 59 S. 
Ct 833, 307 U.S. 629, 83 KBd. 1512. 

lOu U.S.—Dexter v. Sayward, C.C. 
Wash., 84 P 296. 

11. U.S.—Commonwealth of Penn- 
sylvania, to Use of Huidekoper v. 
Fidelity & Deposit Co. of Mary- 
land, C.C.Pa,, 180 P 292, 

12. U.S.—Montgomery v. American 
Employers^ Ins. Co., D.C.Del., 22 P. 
Supp. 476, affirmed, C.C.A, Ameri¬ 
can Employers’ Ins, Co. v. Mont¬ 
gomery, 101 F,2d 1005, certiorari 


denied 59 S.Ct 833, «OI U.S. 629, 
83 Ii.Ed. 1512, two cases, and U. S. 
Casualty Co. v. Montgomery, 59 S. 
Ct 833, 307 U.S. 629, 83 L.Ed. 1512 
—Davis V. Patrick, Neb., 57 P. 909, 
6 C.C.A 632, appeal dismissed 16 
S.Ct 1200, 163 U.S. 683, 41 L.Ed. 
316, 

13. Suibstantlal modi£.oatiou of judg- 
meut 

Where defendant in a suit to fore- 
close a contract for the purchase of 
real estate, by an appeal secured a 
modification of the decree below, al- 
lowing him a substantial extension 
of time within which to mafce the de- 
ferred payments and protect his 
rights under the contract, his appeal 
was “prosecuted to effect,'' within 
the meaning of the condition of his 
supersedeas bond.—Crane v. Buckley, 
Cal., 138 P 22, 7& CCA. 452, affirmed 
27 S.Ct 56, 203 U.S. 441, 51 L.Ed. 260. 

14. U.S.—^Seymour v. Qregory, C.C. 
Ili, 21 PCas.No.12,686, 10 Biss. 

15. U.S.—Sutton V. Hay, CC.AI11.. 
9 F.2d 795, 

16. Sffect of iuterreUticm. 

Where taxpayer filed bond instfead 
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of making deposit of amount of Proc¬ 
essing tax required to be impounded 
in registry of court pending deter- 
mination of appeal involving validity 
of Agricultural Adjustment Act, tax¬ 
payer on termination of appeal in its 
favor was entitled to discharge of 
bond, notwithstanding intervention of 
parties claiming ownership or inter- 
est in tax funds.—Larabee Flour 
Mills Co- V. Nee, C.GAuMo., 81 P2d 
623, remanding, D.C., 12 F.Supp. 395. 

17. U.S.—Rosenstein v. Tarr, C.C 
Mass., 51 F. 368, affirmed 53 F. 112, 
3 C.C.A 466. 

la. U.S,^—Pitchner v. American 
Surety Co. of New York, D.C.FIa., 2 
F.Supp, 321. 

Seonittitur 

Where an action on a supersede¬ 
as bond has been removed to a federal 
court a surety has been held liable 
notwithstanding the Florida supreme 
court ordered a remittitur and af¬ 
firmed the judgment on condition of 
remittitur, where the remittitur was 
filed.—American Surety Co. of NfcW 
York V. Standard Asphalt Co. of Flor¬ 
ida, CC.AEla., 75 P2d 1, affirming, D. 
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erates to discharge the bond as to both principal 
and sureties.19 

(c) Nonperformance Excused and Sureties 

Discharged 

Mere delay in prosecuting the appeal does not dis¬ 
charge the sureties, but they may be discharged by dis- 
missal by agreement between appellant and appellee with- 
out their consent, or fraud. 

Mere delay on the part of appellant in prosecut¬ 
ing or perfecting the appeal does not discharge 
the sureties on the appeal bond or undertakingj^O 
bnt it has been held that dismissal, pursuant to an 
agreement between appellant and appellee, entered 
into for a consideration moving to appellant, with- 
out the knowledge or consent of the surety, dis- 
charges the surety.^i An appeal bond cannot be 
enforced against the obligors, where the judgment 
was procured by false and fraudulent statements to 
the court preventing a rehearing and a modification 
of the original decree.^^ 

(d) Effect of Other Bond in Same Proceed- 

ing 

Successive appeal bonds given in the same case are 
■cumulative, and the final judgment fixes the fiability. 

Successive appeal bonds given in the same pro- 
ceeding on further appeal have been regarded as 
cumulative, and liability on the first bond is fixed 
by the intermediate judgment of affirmance, which 
in tum is superseded by the second bond, and the 
final judgment of afSrmance fixes the liability on 
both.23 

(3) Extent of Liability 

The obligation of a surety on an appeal bond fs 
'Strictissimi juris, and must be determined in accordance 
Wrth the provisions of the applicable rule of the Circuit 
court of appeais as interpreted and applied by the su¬ 
preme court. 

The general rule that the obligation of a surety 
-is strictissimi juris, that is, that he has the right 


to stand on the precise terms of his contract, and 
his liability cannot be extended by construction or 
implication, which is noted in the CJ.S. title Prin¬ 
cipal and Surety § 101, also 50 CJ. p 78 note 71--p 
79 note 73, has been applied or recognized in re- 
spect of sureties on appeal bonds.^^ 

The scope of liability under a supersedeas bond 
must be determined in accordance with the provi¬ 
sions of the applicable rule of the circuit court of 
appeais as interpreted and applied by the supreme 
court.^5 Under a rule generally prevalent in the 
various circuits, and which has been embodied in 
the Federal Rules of Civil Procedure, rule 73 (d), 
28 U.S.C.A. following § 723c, supersedeas bonds 
are classified as: (1) Those in which the judg¬ 
ment or decree is for the recovery of money not 
otherwise secured. (2) Those in which the prop- 
erty in controversy necessarily follows the suit, as 
in real actions, suits on mortgages, etc., or wLere 
the property or the proceeds thereof is in the cus- 
tody of the court. Different liabilities are provided 
for each class. Thus, under a rule providing that 
indemnity in cases of the second class will be re- 
quired only in an amount sufficient to secure the 
sum recovered for the use and detention of the 
property, and the cost of the suit and just damag- 
es for delay, and costs and interest on the appeal, 
the only basis of recovery on a bond given on ap¬ 
peal from a decree foreclosing a mortgage is the 
costs of the appeal which accrued in the appellate 
court, depreciation of the property in market value 
pending the appeal, deterioration by waste or want 
of repair or accumulation of taxes or other bur- 
dens, and the use and detention of the property 
pending the appeal.^® Applying this principle, it 
has been held that a bond given in such a case does 
not cover interest accumulating on the mortgage 
debt during the appeal, but only interest included 
in damages due to delay that it does not include 
compensation to the trustee or receiver, or fees of 


c., Standard Asphalt Co. of Florida v. 
American Surety Co. of New York, 5 
F.Supp. 430, certiorari denied Ameri¬ 
can Surety Co. of New York v. Stand¬ 
ard Asphalt Co. of Florida, 55 S.Ct. 
655, 295 U.S. 741, 79 L.Ed. 1687. 

'19. U.S.—Dugas- V. American Surety 
00. of New York, C.C.A.'La., 82 F. 
2d 953-, certiorari granted 57 'S.Ct. 
47, 299 U.S. 532, 81 tL.Ed. 391, af- 
finned 57 S.Ct. 515, 300 U.S. 414, 81 
LuEd. 720, rehearing denied 57 S.Ct. 
787, 301 U.S. 712, 51 U.Bd. 1'365^ 
In re Levinson, D.C.Wash., 19 P.2d 
253. 

Acceptajice of hoiids on condition 

fbat their market value should ad- 
'vance to par within a certain time. 


and failure of such advance, where- j 
upon they are tendered back, is not 
a satisfaction.—Jacksonville, M. & 
P,,Ry. & Nav. Co. v. Hooper, Fla., 85 
F. 630, 29 C.e.A. 382. 

20. U.S.—Smith v. Pendergast, D.C. 
N.Y., 82 F. 504. 

4 C.J. .p 1288 note 76. 

21 . U.S.—Sutton v. Hay, C.C.A.II1., 9 
F.2d 795. 

22. U.S.—Harrison v. Richards, 
lowa, 226 F. 196, 141 C.C.A. 194, 

23 . U.S.—Babbitt v- Finn, Mo., 101 
U.S. 7, 25 -UEd. 820—^Howard Ins. 
Co. of New York v. Silverbergr, C.C. 
OaL, 89 P. 168, aJfirmed 94 P. 921, 
,36 O.C.A. 549. 


24 . U.S,—Crane v. Buckley, CaL, 27 
S.Ct 56, 203 U.S. 441, 51 £..Ed. 260, 
affirminf: 138 P. 22, 70 *L.Ed. 452. 

Penalty 

Recovery may he for the amount 
of the penalty of the bond with in¬ 
terest thereon.—Richards v. Harri¬ 
son, D.C.Iowa, 218 F- 134. 

25 , U.S.—American Trust Co. v. 

Speers Sand & Clay Works, D.C. 
Md., 60 F.2d 994. 

26. U.S.—^American Trust Co. v. 

Speers Sand & Clay Works, supra. 

4 C.J. V 1292 note 26. 

27 , U.S.—American Trust Co. v. 

Speers Sand & Clay. Works, Supra. 


503 




§ 301 


FEDERAL COURTS 


36 C. J.S. 


the trustee’s counsel;^^ that it covers only the or- 
dinary taxable costs allowed the successful party 
by the appellate court, and does not include lower 
court costs or costs on appellee^s motion to dismiss 
the appeal;^^ that it does not cover an accumula- 
tion of interest on a sum paid to the receiver by 
a purchaser at a foreclosure sale subsequently held 
unauthorized on appeal ,*30 that interest is allowable 
on the purchase price of the mortgaged property 
for the period of delay occasioned in the sale of 
the property by the unsuccessful appeal^l from 
which interest earned on money paid the receiver 
by the purchaser at the unauthorized foreclosure 
sale is not deductible that the cost of read- 
vertising- the property, made necessary by the stay, 
may be recovered ;33 and that it does not cover the 
premium on a receiver^s bond pending the appeal.^^ 
Damages on a bond issued for supersedeas which 
prevented and delayed payment, as ordered, of 
funds in the hands of a receiver include such items 
for expenses as premiums on the receiver's bond, 
taxes, office expenses, and premiums on depository 
bonds, every item of which was necessitated by 
the granting of the appeal; and such damages are 
recoverable although the decree appealed from pro- 
vided that payments could be made to those entitled 
thereto on giving refunding bonds. Furthermore, 
in such case the difference between the legal rate 
of interest and the interest earned on the funds 
while in the hands of the receiver is recoverable.^5 
It has been held, however, that an appeal bond giv- 
en on appeal from a decree awarding to one of the 

28, U.S.—^American Trust Co. v. 

Speers Sand & Clay Works, supra. 

Effect of decree 

Mortgragre foreclosure decree, re- 
quiring payment of costs, including: 
compensation and expenses of mort- 
gSigee trustee, its counsel and re¬ 
ceiver, from proceeds of sale, did not 
make special taxatlon thereof effec¬ 
tive in appellate court as respects 
supersedeas bond to stay sale pend¬ 
ing appeal.—American Trust €o- v. 

Speers Sand & Clay Works, supra 
29b U.S.—American Trust Co. v. 

Speers Sand & Clay Works, supra 

30. U.S.—American Trust Co. v. 

Speers Sand & Clay Works, supra. 

31. U.S.—^American Trust Co. v. 

Speers Sand & Clay Works, supra 
—Graysonia-Nashville Lumber Co. 

V. Goldman, Ar^, 260 P. 600, 171 C, 

CXA. 361. 

32 . U.S.—^American Trust Co. v. 

Speers Sand & Clay Works, U.C. 

Md.; 60 F.2d 994. 

33 . U.S:—<3raysoriia-Nashville Lum¬ 
ber Co. V. Goldman, Ark., 260 P. 

600, 171 C.aA. 364. 

34ai U.S.—^American Trust Co.. v. 


parties a fund which has been paid into the regis- 
try of the court in interpleader proceedings and de- 
posited at interest does not bind appellant, on an 
affirmance, to pay interest on such fund not award- 
ed by the appellate court, in the absence of proof 
of misconduct on his part, where appellee has re- 
ceived the fund, with its accumulations.^® 

Where the judgment or decree is for the recov- 
ery of money not otherwise secured, the indemnity 
of the supersedeas bond, by the terms of the rule of 
procedure referred to in the preceding paragraph 
must be for the whole amount of the Judgment or 
decree, including just damages for delay, and costs 
and interest on the appeal; hence the surety is lia- 
ble for the amount of the judgment^^ with interest 
and costs,including costs in the lower court^^ 

It has been held that an appeal bond conditioned 
to pay ali costs, which is not a supersedeas, covers 
only the costs in the appellate court, and not those 
in the trial court,and that a bond obligating the 
surety to pay all damages and costs merely means 
damages for delay in proceeding with the appeal, 
and is intended to cover costs in the appellate court 
only, so that the surety cannot be held liable for 
the amount awarded by the final decree.'*^ On the 
other hand, however, it has been held that the sure¬ 
ty is liable for costs in both courts where the ob- 
ligation of the bond is to pay all cost,^^ qj. costs 
that may be adjudged or awarded,or to answer 
all damages and costs.'^^ 

ance of the rest of the decree the 
signers of the bond were liable there- 
on for the payment of the money 
judgnaent and costs up to the amount 
of the penalty named therein.—Kich- 
ards v. Harrison, D.aiowa, 218 P. 
134. 

38- U.S.—Martin v. Clarke, dCLA. 
IlL, 105 P.2d 685, 124 A.L.R. 497. 

U.S.—^Pacific Goast Casualty Oow 
V. Harvey, CaL, 250 F. 952, 163 C,C. 

A. 202. 

Bictam to effect that costs in low¬ 
er court are recoverable as “damag¬ 
es,’* and not as “costs-**—^Mas^chu- 
setts Bonding & Ins. Uo. v. Clymer 
Mfg. Co., CtUA-CoIo., 48 P.2d 518. 

40. U.S.—Leviton v. Pugsley, D.C. 
Minn., 55 P.2d 417—Massachusetts 
Bonding & Ins- Co. v. Clymer ilfg. 
a>., C.C.A.CoIa, 48 P.2d 513. 

41. U.S.—The Astoria. 1 

, FJI.D. 742. 

42. U.S,—American Surety Co. in U. 

B. , C-CAu-La., 239 P. 680. 

U.S.—Toung V. Daley, 

Oehrfng v. Pox Typewrit- 
er Ca, C.C.A.N.T., 266 F. 682. 12 


Speers Sand & Clay Works, D.C. 
Md., 60 F.2d 994. 

5- U.S.—Brame v. Keystone Credit 
Corporation, C.C.A.Va., 76 F.2d 328, 
certiorari denied 56 S.Gt 104, 296 
U.S. 591, 80 UEd. 418. 

36; U.S.—Pike v. Grego ry, Mass., 

118 F. 128, 55 C.C.A. 78. 

37. U.S.—Martin v. Clarke, C.C.A. 
III., 105 F.2d 685, 124 A,L.R. 497— 
U. S. Fidelity & Guaranty Co. v. 
Jones, C.C.A.I1L, 49 F.2d 559— 
Louisville Trust Co. v. Isfational 
Bank of Kentucky, D.CJKy., 3 F, 
Supp. 925—Pease v. Rathbun-Jones 
Engineering Co., Tex., 228 F. 273, 
142 C.C.A. 565, affirmed 37 S.Ct. 
283, 243 U.S. 273, 61 L.E(1 715. 

4 C.J. p 1291 note 14. 

Bevlval of money jndgment 

Where the judgment in the court 
below revived a money judgment 
against defendants, who- were hus- 
band and wife, and also subjected 
certain real estate belonging to the 
wife to the payment of the judg^ 
ment, and both appealed, joining in a 
supersedeas bond with a surety, on 
revferSal of as much of the decree as 
affected the real estate and aMrmr 
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(4) Actions 

The liability of the principal and sureties on appeal 
and supersedeas bonds may be enforced by an action on 
the bond in which general principies relating to procedural 
matters are applicable. 

On a breach of the conditions of a valid and 
sufficient bond or undertaking given on appeal, the 
liability of the principal and sureties may be en¬ 
forced by an action on the bond*^^ Action against 
the siirety may be started by filing in the district 
court a praecipe for a writ of scire facias,^^ and it 
is no ground of objection to such a writ that the 
surety was not a party to the original actioniThe 
writ in such a case is original only in the sense 
that, once obtained, the resultant procedure is the 
sarae as in any action at law entitling defendant to 
answer and to a jury trial.^S 
Where, by virtue of an attachment, there is a 
lien on the lands of the judgment debtor, it is not 
a condition precedent to the maintenance of an ac¬ 
tion on the appeal bond that the obligee first en- 
force and exhaust his remedy of enforcing the lien 
by having the land sold nor is the issuance, and 
retum unsatisfied, of an execution against the prin¬ 
cipal a condition precedent to such an action.^o 
As a general rule, the only defense which a sure¬ 
ty on an appeal bond can interpose after affirm- 
ance of the judgment is one which discharges him 
from his obligation in whole or in part.®^ 

The court in which the original action was tried 


has jurisdiction of an action on the appeal bond.^- 

Where the bond as regards the obligees is joint, 
ali obligees should be joined as parties plaintiff,®^ 
except where the bond, although joint in form, ex- 
presses distinet obligations to the different obli- 
gees.®^ The general rule, stated in the C.J.S. title 
Parties §§ 43, 46, also 47 C.J. p 85 note 31, p 89 
note 93, that, where several parties are jointly lia- 
ble on a contract, they must all be made parties 
defendant applies to actions on appeal bonds.^^ A 
coappellant appealing from a part of the decree 
which did not delay distribution of funds in the 
hands of the court, as did the supersedeas granted 
appellant, and who did not apply for supersedeas, 
is not a necessary party to an action on the super¬ 
sedeas bond.56 A judgment defendant is not a nec¬ 
essary party to a suit by the surety on his super¬ 
sedeas bond brought after affirmance of the judg¬ 
ment to enjoin prosecution of an action on the bond 
by the judgment plaintiff.57 

General rules of pleading usitally apply.^^ 
Where, in an action on an appeal bond, a special 
breach of condition is assigned, a general plea of 
non damnificatus is not good.59 

General rules of evidence are applicable.^0 
(5) Summary Remedies 

By virtue of the Federal Rules of Civil Procedure, the 
liability of a surety may be enforced on motion without 
the necessity of an Independent action, although the en- 


A.L.R. 718—Expanded Metal Co. v. 
Bradford, C.C.Pa,, 177 F. 604, af- 
firmed 183 P. 568, 106 C.G.A. 114, 
ajid following The Joseph B. 
Thomas, D.C., 158 P. 559. 

4S. U.S.—Davis v. Patrick, Neb., 57 
P. 909, 6 C.C.A. 632, appeal dis- 
missed 16 S.Ct. 1200, 163 U.S. 683, 
41 L.Ed. 316. 

4S. U.S.—yContgomery v. 'Realty Ac- 
ceptance Corporation, D.C.DeL, 15 
F.Supp. 665, affirmed, C.C.A., Amer¬ 
ican Employers* Ins. Co. v. Mont- 
gomery, 101 P.2d 1005, certiorari 
denied 59 S.Ct 833, 307 U.S. 629, 83 
L.Ed- 1512, two cases, and U. S. 
Oasualty Co. v. Montgomery, 59 S. 
Ct SrSt, 307 U.S. 629, 83 L.Ed. 1512. 

U.S.—^Universal Transp. Co. v. 
National Surety Co., D.C.N.Y., 252 
E. 293, affirmed National Surety i 
Bo. V. Universal Transp. Co., 256 P. 
450, 167 C.C.A 578. 

48. U.S.—Universal Transp. Co. v. 
National Surety Co., supra. I 

48. U.S.—Davis v. Patrick, Neb>, 57 
P. 909, $ C.C.A 632, appeal dis- 
missed 16 S.Ct 1200, 163 U.S. 683, 
41 iL.Ed, 316. t 


50. U.S.—Puller v. Aylesworth, 
Mich., 75 P. 694, 21 C.C.A 505. 

4 C.J. p 1298 note 37. 

51- U.S.—Montgomery v. American 
Employers’ Ins. Co., D.C.Del., 22 P. 
Supp. 476, affirmed, C.C.A, Ameri¬ 
can Employers’ Ins. Co. v. Mont¬ 
gomery, 101 F.2d 1005, certiorari 
denied 59 S.Ct 833, 307 U.S. 629, 
83 L-Ed. 1512, two cases, and U. S. 
Casualty Co. v, Montgomery, 59 S. 
Ct 833, 307 U.S. 629, 83 L.Ed. 1513. 

52. U.S.—^Arnold v. Prost, D.C.N.T., 
1 F.Cas.No.558, 9 Ben. 267. 

53. U.S.—Dashley v. Daniel, Alaska, 
202 P. 425, 120 CCA 532. 

54w U.S.—Dashley v. Daniel, supra. 

55. U.S.—Montgomery v. Realty Ac- 
ceptance Corporation, D.C.Del., 15 
F.Supp. 665, affirmed, C.C.A., Amer¬ 
ican Employers’ Ins. Co. v. Mont¬ 
gomery, 101 F.2d 1005, certiorari 
denied 59 S.Ct 833, 307 U.S. 629, 
83 L-Ed. 1512, two cases, and U. S. 
Casualty Co. v, Montgomery, 59 S. 
Ct 833, 307 U.S. 629, 83 L.Ed. 1512. 

56. U.S.—Brame v. Keystone Credit 
Corporation, C.O.AVa., 76 P.2d 328, 
certiorari denied 56 S.Ct. 104, 296 
U.S. 591, 80 L.Ed. 418. 

^ 57. U.S,—Maryland Casualty Co. v. 


Repass, Ya,, 253 F. 328, 165 C.C.A. 

110 . 

53, Mea. in bar 

Where declaration, in action on su¬ 
persedeas bond. alleged that state 
supreme court affirmed judgment on 
condition that plaintiff enter remitti¬ 
tur and pay costs, which remittitur 
plaintiff duly entered and which 
costs plaintiff paid, pleas alleging 
that remittitur was not filed within 
time allowed and that costs were 
not paid were pleas in bar and were 
good against demurrer.—Standard 
Asphalt Co. of Florida v. American 
Surety Co. of New York, D.C.Pla., 5 
F.Supp. 430, affirmed, C.C.A, Ameri¬ 
can Surety Co. of New York v. 
Standard Asphalt Co. of Florida, 75 
F.2d 1, certiorari denied 55 S.Ct. 655, 
295 U.S. 741, 79 ‘L.Ed. 1687. 

59- U.S.—Tucker v. 'Lee, D.C., 24 P. 

Cas-No. 14,221, 3 Cranch.C.C. 584. 
60. In snit for canoellation of bond. 
on which complainanfa nam e ap- 
peared as surety, and to set aside a 
sale of his property rnade thereon, 
evidence consldered, and held to sus- 
tain his contention that his signature 
to the bond apd also to the justifica- 
tion were forgeries.—^Emerson-Brant- 
ingham Implement Co. v. Johnson, C. 
CLANeb., 1 F.2d 212. 
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forcement of this remedy may be affected by the 
pendency of attachment proceedings in another court. 

It is expressly provided by the Federal Rules 
of Civil Procedure, rule 73 (f), 28 U.S.C.A. fol- 
lowing § 723c, that by entering into an appeal or 
supersedeas bond the surety submits himself to the 
jurisdiction of the court^^ and that his liability may 
be enforced on motion without the necessity of an 
independent action; and accordingly a motion for 
judgment against the surety is the appropriate man- 
ner in which to seek that judgment.®- A judgment 
against the surety cannot stand, however, where the 
notice required by the rule was not given,®^ and in 
such case the judgment should be vacated either on 
motion of a party afifected thereby®-^ or by the court 
on its own motion.®® 


Where, pending appeal from a judgment of the 
federal district court, attachment proceedings are 
instituted in a state court by a creditor of the 
judgment creditor against the judgment defendant 
and his surety, if the attachment suit has been pros- 
ecuted to a successfui conclusion and the judgment 
debtor has been compelled to pay to the attaching 
creditor, on affirmance of the judgment by the Cir¬ 
cuit court of appeals the district court must refuse 
to enter judgment on the supersedeas bond,®® and 
if the attachment proceedings are stili pending at 
the time of the affirmance of the judgment in the 
federal court, according to the decisions of the 
various courts on the subject, the judgment cred- 


61. Prior to adoption. of Ped.Biiles 
of Civ.proc., rule 73(f>, the federal 
courts had announced the principle 
therein stated with respect to the 
jurisdiction of the court over sure- 
ties on a bond.—^Brame v. Keystone 
Credit Corporation, C.C.A.Va,, 76 F.2d 
32S, certiorari denied 5$ S.Ct. 104, 296 
U.S. 591, 80 KEd. 418—Toledo Scale 
Co. V. Computing Scale Co., C.C.A. 
III., 281 P. 4S8, certiorari g^ranted 42 
S.Ct. 585, 259 U.S. 579, 66 Li.Ed. 1072, 
and Fideliiy & Deposit Co. v. Com- 
puting- Scale Co., 42 S.Ct. 587, 259 

U. S. 579, 66 'L.Ed. 10 73, and aiBrmed 
43 S.Ct. 458, 261 U.S. 399, 67 UEd. 
719—Riehards v. Harrison, D.C.Iowa, 
218 F. 134. 

62. U.S.—Christmas v. Buckley, D.C. 

Md., 43 F.Supp. 673. 

ITuder former practice 

(1) In the ahsence of express stat- 
utory authority covering the case in 
question, a summary judgment on an i 
appeal bond could not be rendered by 
either the triai or the appellate 
court, and where the court lacked 
statutory authority to render such a 
judg^ment in a given case, even a 
stipulation in the bond that summary 
judgment could be rendered against 
the sureties was inefCectual.—Mont- 
gomery v. Realty Acceptance Corpo¬ 
ration, D.C.Del., 15 F.Supp. 665, 667, 
Quoting Corpus Juris, and affirmed, 
C.C.A., American Employers' Ins. Co. 

V. Montgomery, 101 P.2d 1005, certio¬ 
rari denied 59 S.Ct. S33, two cases, 
307 U.S. 629, 83 'L.Ed. 1512 and U. S. 
Casualty Co. v. Montgomery, 59 S.Ct. 
833, 307 U.S. 629, S'3 L.Ed. 1512. 

(2) State statutes authorizing the 
court to render summary judgment 
against the sureties in certain cases 
were foHowed in actions at law in 
the federal courts by virtue of the 
statute provlding for conformity to 
state practice.—Montgomery v. Real¬ 
ty Acceptance Corporation, supra, ■ 
quoting Carpus Juris—Em pire State- 
Idaho Mining & Developing Co. v. 


Hanley, Idaho, 136 P. 99, 69 C.C.A. 
S7, appeal dismissed 25 S.Ct. 691, 198 
U.S. 292, 49 L.Ed. 1056—25 C.J. p 825 
note 75. 

(3) But where no statute of this 
nature existed in a state where a 
particular federal court was held, a 
summary judgment on the bond in 
such an action could not be rendered 
by that federal court, there being no 
federal statute expressly authorizing 
it.—'Lamon v. Speer Hardware Co., 
Okl., 19S F. 453, 119 C.C.A. 1—Mont¬ 
gomery V. Realty Acceptance Corpo¬ 
ration, supra, quoting Corpus Juris. 

(4) In suits in equity, however, 

the federal courts had inherent pow- 
er, irrespective of the state practice, 
to render summary judgment against 
sureties on appeal bonds.—Pease v. 
Rathbun-Jones Engineering Co., Tex., 
37 S.Ct. 283, 243 U.S. 273, 61 L.Ed. 
715, Ann.Cas.l918C 1147, affirming 228 
P. 273, 142 C.O.A. 565—Brame v. Key¬ 
stone Credit Corporation, C.C.A.Va., 
76 P.2d 328, certiorari denied 56 S.Ct. 
104, 296 U.S. 591, 80 L.Ed. 418— 

American Trust Co. v. Speers Sand & 
Clay Works, I>.C.Md., 60 F.3d 994— 
Robertson v. Wilkinson, C.C.A.Tex., i 
10 F.2d 311—Medusa Concrete Wa-1 
terproodng Co. v. McCormick Water- 
proof Portland Cernent Co., C.C.A. 
111., 266 F. 981—Riehards v. Harri¬ 
son, D.C.Iowa, 218 F. 134—Perry v. 
Tacoma Mill Co., Wash., 152 F. 115, 
81 C-CA. S33. 

(5) In issuing its mandate after 
affirmance of a final decree in a pat¬ 
ent infringement suit, the Circuit 
court of appeals had jurisdiction to 
direct, and did not err in directing, 
entry of a summary decree against 
the sureties on supersedeas bonds for 
the amount due, although the sure¬ 
ties had been enjoined by another 
court from complying with the de¬ 
cree, or from using money deposited 
by their principal for that purpose, 
and the banks in which it was de¬ 
posited had been enjoined from pay- 
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Ing it out.—Toledo Scale Co. v. Com- 
puting Scale Co., 111., 4'3 S.Ct. 458, 
261 U.S. 399, 67 L.Ed. 719, affirming, 
C.C.A., 281 F. 4SS, certiorari granted 
42 S.Ct. 585, 259 U.S. 579, 66 
1072 and 42 S.Ct. 587, 259 U.S. 579, 66 
L.Ed. 1073. 

(6) It was not a good defense that 
the judgment debtor was solvent— 
Egan V. Chicago Great Western R. 
Co., C.C.Iowa, 163 P. 344. 

(7) Nor was it a valid objection 
that the court had no jurisdiction be- 
cause there was an adequate remedy 
at law on the bond.—Pease v. Rath- 
bun-Jones Engineering Co., 37 S.Ct 
283, 243 U.S. 273, 61 L.Ed. 715, Ann. 

I Cas.l918C, 1147, affirming 22S F. 273, 
142 C.C.A. 565. 

(8) Even if notice to the sureties 
was essential, want of notice was 
waived where the sureties subse- 
quently asked a decision on the ques- 
tion of their liability under the evi- 
dence,—Pease v. Rathbun-Jones En¬ 
gineering Co., supra. 

(9) The judgment was required to 
be rendered and entered at the time 
contemplated by statute.—Puller v. 
Aylesworth, Mich., 75 F. 694, 21 C.C. 
A. 50 5—4 C.J. p 1308 note 54. 

(10) Judgment in district court on 
supersedeas bond against appellant 
and surety was improper, where 
made possible by plaintiffis false 
statements to the Circuit court of 
appeals, procuring it to reverse a de¬ 
cree in part.—Harrison v. Riehards, 
lowa, 226 F. 196, 141 C.C.A. 194. 

63. U.S.—^The Astoria, D.C.N.Y., 1 P. 
RJD. 742. 

e4c. U.S.—The Astoria, supra. 

6S. U,S.—The Astoria, supra. 

©6. U.S.—Huron Holding Corpora¬ 
tion V. Lincoln Mine Operating Co., 
Idaho. 61 S.Ct. 513, 312 U.S. 18^, 85 
L.Ed. 725, rehearing denied 61 S.Ct. 
840, "SIS U.S. 598, 85 L.Ed. 1550. 
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itor is entitled to have judgment entered in his judgment must be withheld pending determina- 
favor against the surety, but execution on the tion of the attachment 

XI. DISTRICT COURTS 


§ 302. Creation and Constitution 

The district courts are created and established by 
congress pursuant to the authority vested in It by the 
constitution. 

The federal district courts are created and es¬ 
tablished by congress pursuant to the authority 
vested in it by the Constitution,^8 

Circuit courts, as appears infra § 308, were, un- 
til the district courts replaced them, federal courts 
of general original jurisdiction, except as to a lim- 
ited number of matters, jurisdiction of which was 
specifically vested in the district court. 

Three-judge court, The provision for a three- 
jadge court to hear an application for an injunc- 
tion to restrain enforcement of a state statute on 
the ground of its unconstitutionality is considered 
in the C.J.S. title Injunctions § 169, also 32 CJ. p 
290 notes 30-39, and appeals directly from such a 
court to the United States supreme court are treat- 
ed supra § 211. The three-judge court provided 
for to hear applications to enjoin, annui, or set 
aside orders of the interstate commerce commission 
is considered in Commerce § 148 [d] (3). 

Expedition court. Under express statutory pro¬ 
vision, in any suit in equity brought in a district 
court by the United States under the anti-trust 
laws, if the attorney general files a certificate that 


the case is of public importance, the case must be 
expedited in every way, and be assigned for hear- 
ing at the earliest practicable day before a court, 
commonly referred to as an ‘^Expedition Court,*' 
consisting of not less than three of the Circuit judg- 
es of the Circuit, or designated substitutes for 

them.69 

§ 303. -Judicial Districts 

As a rule a district court has jurisdiction throughout 
and territoriaily coextensive Wrth its district, such juris¬ 
diction being unaffected by a mere multipiiCation of places 
of Holding court or the creation of divisions within the 
district. The transfer of territory from one district to 
another does not abolish the original district. 

The United States is, by statute, divided into ju¬ 
dicial districts, in each of which a district court 
is held.'^0 As a rule, a district court has jurisdic¬ 
tion throughout and territoriaily coextensive with 
its district,^^ and a mere multipIication of places of 
holding court, or the creation of divisions, does not 
affect this jurisdiction, the court being regarded as 
one and the same tribunal regardless of whether it 
sits in one or a number of places or divisions. 
The rule is otherwise, however, where the act cre- 
ating a new division of a district manifests an in- 
tention that the court established therein shall be 
a distinet entity,*^^ in which case such court has" no 
jurisdiction outside of the division for which it is 


67- U.S.—Christmas v. Buckley, D.C. 
Md., 43 F.Supp. 673. 

68. U.S-—SeligTnan's Inc. v. U. S., D. 
C-La., 30 F.Supp. S95. 

Power of congress to create district 
courts see supra § 2. 

Creation and constitution of district 
courts of territories and outlying 
possessions see infra §§ 312-318. 

69. U.S.—U. S. V. Aluminum Co. of 
America, D.C.Pa., 20 F.Supp. 608, 
afflrme<i Aluminum Co. of America 
V. U. S., 58 S.Ct. 178, 302 U.S. 230, 
82 L.Ed. 219. 

Abolition of Circuit court did not 
repeal by implication the provisions 
for the organization of an expedition 
court—Ex parte U. S., Mo., 33 S.Ct 
170; 226 U.S. 420, 57 L.Ed. 281— 
25 aj. p 973 note 75 [cj. 

TCfc, U.S.—Standish. v. Gold Creek 
Mning Co., C-C-A^Mont., 92 F,2d 
662, certiorari denied Gold Creek 
Mining Co. v. Standish, 58 S.Ct. 
476, 302 U.S. 765, 82 L.Ed, 594— 
In re Associated Gas & Electric 
Co.. C.C.A.N.Y., 83 F.2d 734. 

25 C.J. p 973 note 76. 

71. U.S.—^Auderson v. Standard Ac¬ 


cident Ins. Co., D.C.La., 36 F.Supp. 
7—U. S. V. Southern Ry. Co., D.C. 
Tenn., 285 F. 766—Gopcevic v. 
California Packing Corporation, D. 
C.Cal., 272 F- 994. 

Congress might vaHdly exteud the 
jurisdiction of any district court to 
the entire United States.—In re Chi- 
cago, R. I. & P. R. Co., C.C.A.Ill., 
72 F.2d 443, certiorari granted Con¬ 
tinental Illinois Nat Bank & Trust 
Co, V. Chicago, R. I. & P. R. Co., 
55 S.Ct 213, two cases. 293 U.S. 
550, 79 L-Ed. 653. Chase Nat Bank 
of City of New Tork v. Chicago, 

R. I. & P. R. Co., 55 S.Ct 213, 214. 
293 U.S. 550, 79 L.Ed. 653, Mississippi 
Valley Trust Co. v. Chicago, R, I. 
& P. R, Co., 55 S.Ct 214, two cases, 
293 U.S. 550, 79 L.Ed. 653. Harris 
Trust & Savings Bank v. Chicago, R. 
I. & P. R. Co., 55 S.Ct. 214, two cas¬ 
es, 293 U.S. 550, 79 L,Ed. 653, New 
Tork Trust Co. v. Chicago, R, I. & 
P. R. Co., 55 S.Ct. 214, 215, 293 U. 

S. 550, 79 L.Ed. 653, and Reconstruc- 
tion Finance Corporation v. Chicago, 
R. L & P. R. Co., 55 ,S.Ct 215, two 
cases, 293 U.S. 550, 79 L.Ed. 653, af- 
flrmed Continental Illinois Nat Bank 
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& Trust Co. of Chicago v. Chicago, 
R. I. & P. R. Co., 55 S.Ct 595, 294 
U.S. 648, 79 L.Ed. 1110. 

Trial within district 

The statutory division of United 
States into judicial districts implies 
that cases pending in certain dis¬ 
trict shall be tried there.—In re As¬ 
sociated Gas & Electric Co., C.C.A.N. 
Y., 83 P.2d 734. 

72. U.S.—Rosecrans v. U. S., Mont, 
17 S.Ct 302, 165 U.S. 257, 41 L.Ed. 
708—Mizell v. Vickrey, C.C.A.Okl., 
36 F.2d 327—^Anderson v. Standard 
Accident Ins. Co., D.C.La», 36 F. 
Supp. 7 —^U. S. V. Southern Ry. 
Co., D.C.Tenn., 285 F. 766—Gopce¬ 
vic V. California Packing Corpora¬ 
tion, D-C.Cal., 272 F. 994. 

73. U.S.—Steers v. U. S., C.C.A.Mo., 
297 F. 116—U. S. V. Southern Ry. 
Co., D.C.Tenn., 285 F. 766. 

Division because of disagreezaent 
among jndges 

(1) Where the two judges of a dis¬ 
trict could not agree on the distribu- 
tion of Work, an order of a Circuit 
court and a statute conflrming it, 
Wtuch divided the district into two 
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establishedJ^ Such intent, liowever, must be clear- 
ly apparent; it cannot be inferredJ^ 

The transfer of terrttory from one district to 
another, as where a new district is created, does 
not operate to abolish the original district, but 
merely affects its territoria! jurisdiction and in some 
cases its name, the organization of the original dis¬ 
trict not being changed, and its officers continuing 
in office charged with the same dutiesJ® 

§ 304. -Judges 

Any duly acting district coart Judge constitutes a 
district court. Yf the publie intereat reguires, the senior 
judge of a Circuit may assign any Circuit judge, including 
himself, to hold a district court therein, either generally. 


or in a particular division or term, or for a partrctifar 
proceeding. 

Any duly acting district court judge constitutes 
a district court 

Circuit judges sitting as district judges. Under 
a federal statute, the senior circuit judge of a Cir¬ 
cuit may, if the publie inter est requires, designate 
and assign any circuit judge of the circuit to hold 
a district court therein.*^^ The senior circuit judge 
may assign himself,and it has even been said that 
in a proper case it is his duty to do so.^® The cir¬ 
cuit judge may be assigned generally to hold a dis¬ 
trict court in a named district,or to hold a par¬ 
ticular division of a district court, or a term of 
such court at one of several places fixed by law,^? 
or even to hear a particular case^3 or sit in a par- 


divisions and distributed the work, 
were held to limit the jurisdiction of j 
the respective judgres accordingly.— 
Case V. U. S.. C.C.A.Kan., 14 F.2d 
510. 

(2) But either of the judges could, 
by agreement with the other, assume 
jurisdiction of matters not allocated 
to him hy the order and statute.— 
Ex parte Briggs, D.C„ 15 F.2d 84. 

74. U.S.—Kibbler v. St. Eouis & S. 

F. R. Co., CC.Ala., 147 F. 879. 

75. U.S.—Rosecrans v, U. S., Mont., 

17 S.Ct. 302, 165 U.S. 257, 41 L.Ed. 

708. 

76. U.S.—In re Mason, C.C.Iowa, 85 

F. 145. 

25 C.X p 973 note 78. 

Pending actions and existtng causas 

(1) Under express statutory pro- 
vision that, whenever a new district 
is established or any territory trans- 
ferred from one district to another, 
prosecutions for criraes committed 
within the transferred territory prior 
to the transfer shall be commenced 
and proceeded with as if such trans¬ 
fer had not taken place, the original 
district court has jurisdiction to 
commence the prosecution of a crime 
so committed.—Lewis v. U. S., Okl., 
49 S.Ct. 257, 279 U.S. 63, 73 L.Ed. 615, 
affirming, C.C.A., 22 F-2d 760, rehear- 
ing denied 26 F.2d 465, and certio¬ 
rari granted 49 S.Ct. 11, 278 U.S. 587, 
73 L.Ed. 521—Mizell v. Vickrey. C.C. 
A.Okl., 36 P.2d 327—Briggs v. White, 
C.C.A.Kan., 32 F.2d 108—Uewis v. 
U. S., C.C.A.OkI., 14 F.2d 369. 

(2) The court of the new district 
dOes not have jurisdiction thereof 
unless the case is transferred.—^Mi- 
zell V. Vickrey, supra—Mizell v. 
Beard, I>.C.OkI., 25 F.2d 324. 

(3) However, it has heen held that 
the provision referred to in (1) ap- 
plies only to criminal cases begun be- 
fore, and pending at the time of, the 
creation of the new district, and that, 
where no prosecution had been oom- 


menced at the time of its creation, 
the new district has jurisdiction.— 
Quinlan v. U. S., C.C.A.Ga., 22 F.2d 
95. 

(4) Under express provisions of 
the act creating a new district, the 
j new court may acquire jurisdiction 
I of ali causes pending in the original 
court, which arose in the transferred 
territory, with the exception of caus¬ 
es in which evidence had already 
been taken. 

U.S.—0’Conner v. O^Conner, C.C.Tex., 
146 F. 994—Stillman v. Hart, Tex., 
126 F. 359, 61 C.C.A. 309. 

N.T.—Baldwin v. Rice, 89 N.Y.S. 738, 
44 Misc. 64, modifled on other 
grounds 89 N.T.S, 738, 91 N.T.S, 
1086, 100 App.Div. 241, and 75 N.E. 
1096, 183 N.Y. 55, modified on oth¬ 
er grounds 76 N.E. 1088, 184 N.Y. 
523. 

77. U.S.—Acfcerson v. U. S., C.C.A. 
N.Y., 15 P.2d 268. 

78- U.S.—^Johnson v. Manhattan Ry. 
Co., N.Y., 53 S.CL 721, 289 U.S. 
479, 77 Li.Ed- 1331, afliiming in part, 

C. C-A., 61 F.2d 934, which reversed, 

D. C., 1 F.Supp. 809, and certiorari 
granted 53 S.Ct. 524, 289 U.S. 714, 
77 L.Ed. 1467. 

Competency of district judge to sit 
as a judge of circuit court of ap- 
peals see supra § 283. 

Bxety to consider apidioatioxi 

Senior circuit judge could not proi>- 
erly decline to consider application 
to designate circuit judge to hold dis¬ 
trict court orr theory that publie in- 
terest so requires.—^American Brake 
Shoe & Foundry Co. v. Interborough 
Rapid Transit Co., D.C.N.Y-, 4 F. 
Supp. 68. 

drcumstaxLces warraxtting' deeigxia- 
tlon 

Senior circuit judge has judicial 
duty to designate circuit judge to 
hold diistrict court whenever, in his 
judgment, any case xs presented bf 
sufficient publie importance and like- 
ly to present difflcult and complicat- 
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ed questions of law and judicial ad- 
ministration, if publie interest so re¬ 
quires.—^American Brake Shoe & 
Foundry Co. v. Interborough Rapid 
Transit Co., supra. 

79. U.S.—Johnson v. Manhattan Ry. 
Co., N.Y., 53 S.Ct. 721, 289 U.S. 479, 
77 L.Ed, 1331, affirming in part, 

C. C.A., 61 F.2d 934. which reversed, 

D. C., 1 F.Supp. 809, and certiorari 
granted 53 S.Ct. 524, 289 U.S. 714, 
77 UEd. 1467. 

Zt is a common practice for the 
senior Circuit judge to designate him¬ 
self.—^American Brake Shoe & Foun¬ 
dry Co. V. Interborough Rapid Trans¬ 
it Co., D.C.N.Y, 4 F.Supp. 68.‘ 

8a U.S.—^American Brake Shoe & 
Foundry Co. v. Interborough Rapid 
Transit Co., D.C.N.Y., 1 F.Supp. 
820. 

81. U.S.—Johnson v. Manhattan Ry. 
Co., N.Y., 53 S.Ct. 721, 289 U.S. 
479, 77 L.Ed. 1331, affirming in part, 

C. C.A., 61 F.2d 934, which reversed, 

D. C., 1 F.Supp. 809, and certio¬ 
rari granted 53 S.Ct. 524, 289 U.S. 
714, 77 L.Ed. 1467. 

82- U.S.—^Johnson v. Manhattan Ry. 
Co., supra. 

83. U.S.—Johnson v. Manhattan ]^- 
Co., supra. 

Contrary distziet court mles 

While a designated circuit judge is 
sitting €Ls a district judge, he must 
obey ali valid mles of the district 
court applicable to the proceedings. 
but, if he has been assigned by the 
senior Circuit judge to hear a par¬ 
ticular case, he is pot obliged to com- 
ply wit:h a district coiirt rule which 
wouid prevent him from peffdrm- 
ihg his statutory duty of carrying 
out the assignment—J oimsoh v- 
Manhattan Ry. Co., suprS. 

Senior Circuit Jndg^e assigning hiu- 

Power of senior circuit judge to as¬ 
sign himself to sit in particular case 
in district court should be exercised 
only in special exigencies, and then 
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tkular part.*^ The Circuit judge^s determination 
tliat public interest requires such an assignment is 
not open to collateral attack.^^ ^ Circuit court 
judge assigned to hold a district court is, while sit- 
ting as such, a district court judge for all purpos- 
es.8« 

Under a statute providing that, where the dis¬ 
trict judges do not agree on the division of busi- 
ness and assignment of cases for trial, the senior 
Circuit judge shall make all necessary orders re- 
lating thereto, the senior Circuit judge cannot, by 
first assigning himself as a district judge and in 
that capacity disagreeing with all the district judg¬ 
es, create such a disagreement as the statute con- 
templates so as to authorize hira as senior circuit 
jiBtice to assign to himself as district judge a par- 
ticular case.®*^ 

§ 305. Character of Courts 

The district court is a court of record. it is not an 
inferior court in the technical sense of the term. 

The federal district courts are courts of record.^^ 
They are not inferior courts in the technical sense 
of the term,^® although they have been said to be 
inferior in the sense that their jurisdiction is liniit- 
ed to that conferred congress.^^ 

§ 306. Terms and Sessions 

Proceedings conducted by a district court at a term 
or session held without authority of law are inoperative 
and void; a district court may extend its terms for speci¬ 
fici periods. A special term may be held at such ptace 
ifi the district as the nature of the business requires. 


Proceedings conducted by a district court at a 
term or session held without authority of law are 
inoperative and void.^^ A district court is open in 
its entirety from the beginning of each session to 
its end, and may make writs returnable on the crim- 
inal side at a time when it shall have adjourned as 
a criminal court.^^ District courts may extend! 
their terms for specified periods,^^ and this may be 
accompHshed either by order in a particular case or 
by a general order in the form of a rule.®^ 

Special terms. In view of a statute providing 
that a special term of any district court may be held 
at the same place where any regular term is held 
or at such other place in the district as the nature 
of the business may require, the fact that the place 
for the holding of the regular term of a district is 
fixed by statute does not prevent a special term 
thereof from being held elsewhere.®® Under the 
statute providing that special terms of any district 
court may be ordered by the district judge, and that 
'^any business may be transacted at such special 
term which mjght be transacted at a regular term,” 
a district court has jurisdiction at a special term to 
try a defendant on an indictment returned at a 
previous regular term, and it is not necessary that 
the order for the special term be incorporated in 
the record of the case to show such jurisdiction.^^ 

§ 307. Rules o£ Procedure 

District courts have power to make rufes not In- 
consistent with any law of the United States, or wijtfr 


with commensurate care and discre- 
tion, and a mere difference of opin- 
ion between him and district judges 
rfespecting relative fltness of individ- 
uals and trust companies as equity 
receivers is not proper ground for 
ta&ing public carrier receivership 
case from district judge and bring- 
fng it before senior circuit judge un¬ 
der latter’s order assigning case to 
himself.—Johhson v. Manhattan Ry. 
Oo., supra. 

a4i U.S.—Johnson v. Manhattan Ry. 

Co., supra. 

8B. U.S,—^Johnson v. Manhattan Ry. 

Co., supra. 

Cfellaterai attack is not Justilled on 
ffwuads that public interest did not 
require designation or that designa- 
tion was conditioned on public iriter- 
est rather than on judgment of sen- 
ibr Circuit judgre that public interest 
required designation, as in original 
statute.—Johnson v. Manhattan Ry. 

C.ClA.N.T., 61 P.2d 934, revers- 
teg, D.C., 1 F.Supp. 80&, and certio- 
granted 53 'S.Ct 524, 283 U. 
^ TJ L.Bd. 1467.:a®rmed in part 


53 S.Ct. 721, 289 U.S. 479, 77 L.Ed. 
1331. 

86. U.S.—Johnson v. Manhattan Ry. 
Co., C.C.A,N.T., 61 P.2d 934, re- 
versing, D.C., 1 P.Supp. 809, and 
certiorari granted 53 S.Ct. 524, 289 
U.S. 714, 77 L.Ed. 1467, affirmed in 
part 53 S.Ct. 721, 289 U.S. 479, 77 
L.Ed. 1331. 

87- U.S.—Johnson v. Manhattan Ry. 
Co„ D.C.N.T.. 1 P,Supp. 809, re- 
versed on other grounds, C.C.A., 
61 F.2d 934, certiorari granted 53 
S.Ct. 524, 289 U.S. 714, 77 KBd. 
1467, a^rmed in part 53 S.CL 721, 
289 U.S. 479, 77 L.Ed. 133L 
88. U.S,—In re Columbia Real-Es- 
tate Co., D.C.Ind,, 101 F. 965, ap- 
peal dismissed 112 F. 643, 50 C.C.A. 
406. - 

Mass.—^Brown v. Rridge, 106 Mass. 
563, 

88. U.S.—^M^Gormlcfc v; Suili vant, 
Ohio, 10 Wheat, 192, 6 L,Ed. 300, 

16 C.J. p 722 note 72 fa}. 

96. U.S.^—Cole V. Blankenship, C.C. 

A.W.Va., 30 P.2d 211. 

Jurisdiction of dij^xict courts see 
infra 5 208. 
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9L U.S.—McGlashan v. U. S., Wis., 
71 P. 434, 18 C.C-A. 172, appeal 
dismissed 18 S.Ct 948, 170 U.S. 703, 
42 L.Ed. 1218. 

92- U.S.—U. S. V. Philadelphia & R- 

R. Co., D.C.Pa., 237 F. 292, error 
dismissed 37 S.Ct 651, 244 U.S. 
644. 61 L.Ed. 1368. 

93. U.S.—Maison Dorin Soci6t^ 
Anonyme v. Amold, C.C.A.l<r.T., 16 
F.2d 977, certiorari denied 47 S.Ct 
671, 273 U.S. 766, 767, 71 L.Ed. 
881. 

94- U.S.—Maison Dorin SociStS 
Anonyme v. Arnold, supra, 

95. U.S.—Hili V. U. S., C.C.A.Md., 
42 P.2d 812, certiorari denied 51 

S. Ct 87, 282 U.S. 884, 75 L.Ed. 780. 

96. U.S.—Goll V. U. S., Wis., 151 Fw 
412, 80 aCA. 642. 

Tlxider a former statute, defendant 
could not be tried at a special term 
under an indictment returned at a 
regular term.^—U. S. v. Corneli, C.C. 
R.L, 25 F.Cas.No.14,868, 2 Mason 91. 
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any rules prescribed by the supreme court, or with the 
Federal Rules of CiviI Procedure; but no rules may be 
adopted which alter the court's jurisdiction, change stat- 
utory or substantive law, or are unreasouable. 

Although, as appears supra § 96, the Federal 
Rules of Civil Procedure regulate many matters of 
practice arising in the district courts, under rule 
83 thereof district courts have power to make ad- 
ditional rules not inconsistent with the rules pro- 
vided.9^ The rules may be adopted by a majority 
of the district judges,^^ and they may be repealed^^ 
by the same authority^ Since district courts are 


empowered to make such additional rules, any local 
district rules adopted before the effective date of 
the Federal Rules of Civil Procedure and not in« 
consistent with them remain in force.- The adop- 
tion of the Federal Rules of Civil Procedure did 
not enlarge the jurisdiction of the district courts.® 

Under a power to make rules of practice, a dis¬ 
trict court cannot adopt rules which alter the 
court’s jurisdiction,'^ or change statutory or sub¬ 
stantive law,5 or are unreasonable.^ Rules adopted 
by a district court have the force and effect of laws 
until set aside.”^ 


97. U.S.—Hicks V. Bekins Maving & 
Storage Co., C,C.A.Wash., 115 F.2d 
406—Gillson v. Vendome Petroleum 
Corporation, D.C.La., 35 F.Supp. 
815—Green v. Me-Tex Supply Co., 
D.C.Tex., 29 F.Supp. 851—Clair v. 
Philadelphia Storage Battery Co., 
D.C.Pa., 29 F.Supp. 299—Stockton 
V. Consolidated Feldspar Corpora¬ 
tion, D.C.Tenn., 1 F.R.D. 411. 

Rules coustmed or applied 

(1) Rule providing that only an 
attorney or proctor of the court 
may enter appearances for parties, 
sign stipulations or receive payment 
on judgments, decrees, or orders.— 
Schifrin v. Chenille Mfg. Co., C.C. 
A.N.T., llf P.2d 92, reversing, D.C., 
34 F.Supp. 400, certiorari denied Che¬ 
nille Mfg. Co. V. Schifrin, 61 S.Ct. 
1114, 313 U.S. 590, 85 L.Ed. 1545. 

(2) Rule providing that, where 
there is a procedural question which 
is not expressly covered by federal 
statutes or by Fed.Rules of Civ.Proc. 
or otherwise covered by rules of 
the local federal courts, the question 
shall be determined, if possible, by 
parallels or analogies furnished by 
such statutes and rules, but that, if 
no such analogies or parallels exist, 
then procedure prevailing in courts 
of equity of United States or, in de- 
fault thereof, the procedure which 
shall then prevail in state court 
should be applied.—U. S. v. Certain 
Lands in Borough of Brooklyn, Kings 
County, State of New York, for the 
Establishment of Receiving Barracks, 
D.C.N.Y., 39 F.Supp. 91. 

98. U.S.—Superior Pire Ins. Co. v- 
Martin, C.C.A.Ill., 80 F.2d 275, cer¬ 
tiorari denied Camden Pire Ins. 
Ass'n V. Martin, 56 S.Ct. 938, 298 

U. S. 672, 80 L.Ed. 1394—Stockton 

V. Consolidated Feldspar Corpora¬ 
tion, D.C.Tenn., 1 F.R.D. 411. 

99. U.S.—U. S. V. Aluminum Co. of 
America, D.C.N.T., 2 F.R.D. 224. 

1» U.S.—Superior Fi re Ins. Co. v. 
Martin, C.C.A.Ill., 80 F.2d 275, cer¬ 
tiorari denied Camden Pire Ins. 
Ass^n V. Martin, 56 S.Ct. 938, 298 
U.S. 672, 80 L.Ed. 1394. 

SL U.S.—Clair v. Philadelphia Stor- 
fige Battery Co., D.C.Pa., 29 F.Supp. 


299—Stockton v. Consolidated Feld¬ 
spar Corporation, D.C.Tenn., 1 F.R. 
D. 411. 

a U.S.—Lowe V. U. S., D.C.K.J., 37 
F.Supp. 817. 

Where the procedtire is jtuisdictional 
The special statute conferring on 
the district court jurisdiction of 
claims against the United States in 
certain cases also lays down the pro¬ 
cedural requirements for invoking 
that jurisdiction, and Ped.Rules of 
Civ.Proc. cannot be applied so as to 
change those requirements, since so 
doing would in effect change the ju¬ 
risdiction of the court,—Mount Tivy 
Winery v. Dewis, D.C.Cal., 42 F.Supp. 
636—Uowe v. U. S., D.C.N.J., 37 F. 
Supp. 817. 

4. U.S.—Concord Casualty & Surety 
Co. V. U. S., C.C.A.N.y., 69 F.2d 78, 
91 A.L.R. 885—^Woodbury v. An- 
drew Jergens Co., C.C.A.N.Y., 61 
P.2d 736, certiorari denied Beren- 
son V. Woodbury, 53 S.Ct. 659, 289 

U. S. 740, 77 L.Ed. 1487—Clymer 

V. U. S., C.C.A.C 0 I 0 ., 38 P.2d 581, 
“An authority conferred upon a 

I court to make rules of procedure for 
the exercise of its jurisdiction is not 
authority to enlarge that juri&dic- 
tion.”—Lowe v. U, S., D.C.N.J., 37 
F.Supp. 817, 819. 

Time for perfectius appeal 

District court rule attempting to 
require filing of narrative form of 
testimony within forty days after 
entry of decree appeal ed from, and 
oonstrued as prohibiting extension of 
time where application is not made 
within such period, was held invalid 
as depriving court of jurisdiction 
conferred by congress.—^Alliance Se- 
curities Co. v. Killits, C.C.A-Ohio, 67 
F.2d 480. 

5- U.S.—Concord Casualty & Sure- | 
ty Co. V. U. S., C.G.A.N.Y.. 69 F. | 
2d 78, 91 A.D.R. 885—Woodbury v. ! 
Andrew Jergens Co., C.C.A,N-Y., 
61 F.2d 736, certiorari denied Ber- 
enson v. Woodbury, 53 S.Ct. 659, 
289 U.S. 740, 77 L.Ed. 1487—Clymer 
V. U. S., C.C.A.C 0 I 0 ., 38 F.2d 581. 
25 C.J. p 827 note 16 UT 
Ragniriiis attorney to sectire costa 
Rule providing that, wher^ ^ »ttit 


is instituted in forma pauperis and 
fee of plaintifTs counsel depends on 
the resuit, the suit cannot be prose- 
cuted alone on plaintiffs oath of his 
poverty, but his counsel must like- 
wise flle such an oath, or give se- 
curity for costs was not invalid as 
requiring the violation of any state 
law.—U. S. V. Ross, C.C.A.Tenn., 29S 
F. 64. 

6. U.S.—^Woodbury v. Andrew Jer¬ 
gens Co., C.C.A.N.Y., 61 F.2d 736, 
certiorari denied Berenson v. 
Woodbury, 53 S.Ct. 659, 289 U.S. 
740, 77 L.Ed. 1487. 

7. U.S.—^Hicks V. Bekins Moving & 
Storage Co., C.C.A.Wash., 115 F.2d 
406—Galveston Dry Dock & Con- 
struction Co. v. Standard Dredging 
Co., C.C.A.N.Y., 40 F.2d 442—Gill¬ 
son v. Vendome Petroleum Corpora¬ 
tion, D.C.La., 35 F.Supp. 815—In re 
Wilkin, D.C.Iowa, 8 F.Supp. 222— 
Johnson v. Manhattan Ry. Co., D. 
C.N.Y., 1 F.Supp. 809, reversed on 
other grounds, C.C.A., 61 P.2d 934, 
certiorari granted 53 S.Ct. 524, 289 
U.S. 714, 77 L.Ed. 1467, affirmed 
in part 53 S.Ct. 721, 289 U.S. 479. 
77 L.Ed. 1331. 

Eaforcement 

(1) It has been held that a rule 
governing preparation of trial calen- 
dars must be applied to all cases 
Corning within its provisions until re- 
pealed by action of majority of judg- 
es of district.—Superior Pire Ins. 
Co. V. Martin, C.C.A.I11., 80 P.2d 275, 
certiorari denied Camden Pire InS. 
Ass'n V. Martin, 56 S.Ct. 938, 298 U.S. 
672, 80 L.Ed. 1394. 

(2) It has also been held that rules 
of court should be strictly enforced 
against unreasonable delays in pros- 
ecuting causes.—U. S. Fidelity & 
Guaranty Co. v. Helm. C.C.A.Cal., S4 
F.2d 546, reversing, D.C., Helm v. U. 
S. Fidelity & Gxxajranty Co., 12 F* 
Supp- 185, reversed on other grounda 
C-C.A*, U. SL Fidelity Guaranty Co. 
v. Shepherd, 86 F.2d 1021, rehearing 
denied U, S. Fidelity & Guaranty ,Cov 
V. Hehn, 85 F.2d 865- 

(3) On the other hand it has beett 
held that the presiding judge inay 
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Rules of federal courts generally are considered 
supra § 96. 

Bifore thc adoption of the Federal Rules of Civil 
Proccdure, district courts likewise had power to 
adopt rules for the regulation of their practice to 
the extent that it might be necessary for the ad- 
vancement of justice and the prevention of delay in 
proceedings, provided such rules were not in any 


manner inconsistent with any law of the United 
States or any nile prescribed by the supreme court.^ 
The provisions of the Conformity Act, considered 
generally supra §§ 99-108, attached to any rules so* 
made, the rules being required to conform as near 
as might be to state practice,^ and, indeed, the adop¬ 
tion of the practice of state courts was proper;^^ 
accordingly a rule effecting an unreasonable de- 
parture frora state practice was void.l^ 


eiercise discretion in enforcement 
of court rule.—Holmes v. Ginter Res¬ 
taurant Co., C.C.A.Mass., 54 F.2d 
876. 

— ^Hicks V. Bekins Moving & 
Storag^e Co., C.G.A.TV"ash., 115 F-2d 
4Q6—Superior Fire Ins. Co. v. Mar¬ 
tin, C.C.A.I11., 80 F.2d 275, certio¬ 
rari denied Camden Fire Ins. Ass’n 
V. Martin, -56 S.CL 938, 298 U.S. 
672. 80 L.Ed. 1394—Concord Casu- 
alty & Surety Co. v. U. S., C.C.A. 
N.Y., 69 F.2d 78, 91 A.L..R. 885— 
Woodbury v. Andrew Jergens Co., 
C.C.A.N.T., 61 F.2d 736, certiorari 
denied Berenson v. Woodbury, 53 
S.Ct. 659, 289 U.S. 740, 77 L.Ed. 
1487—Galveston Dry Dock & Con- 
struction Co. v. Standard Dredging 
Co., C.C.A.N.T., 40 F.2d 442—Cly- 
mer v. U. S.. C.C.A.Colo.. 38 F.2d 
581—In re Wilkin, D.C.Iowa, 8 F. 
Supp. 222—King v. Weiss & Lesh 
Mfg. Co., C.C.A.Tenn., 266 F. 257. 
15 C.J. p 904 note 33—25 C.J. p 827 
note 18, p 974 note 92. 

Construction 

The rule of the district court au- 
thorizing an offer to permit entry 
of decree, and providing that after 
such offer is made no costs shall 
be taxed against respondent, unless 
a decree for a larger amount than 
was included in the offer is rendered, 
must be construed in the light of 
the federal statute fixing the costs. 
—The Bluefields, D.C.Ala., 273 F. 268. 
Mmltatioii on statutory power of Cir¬ 
cuit judge 

(1) Judges of federal district court 
cannot, by adoption of rules, extend 
and enlarge their powers so as to lim- 
it or exclude statutory powers and 
duties of senior Circuit judge duly 
designated to hold district court.— 
Johnson v. Manhattan Ry. Co., C.C.A. 
N.T., 61 F.2d 934, reversing, D.C., 1 
P.Supp. 809, and certiorari granted 53 
S.Ct. 524, 289 U.S. 714, 77 L.Ed. 1467, 
affirmed in part 53 S.Ct. 721, 289 U.S. 
479, 77 L.Ed. 1331—American Brake 
Shoe & Fpundry Co. v. Interborough 
Eapid Transit Co., D.C.M.T., 1 F. 

Supp. 820. 

(2) So, a rule of district court pur- 
porting to limit judges to work des- 
^gnated by senior district judge, and 
& rule requlring- application for ap- 
pointuaent of equity receiyers to be 
satda to judge holdmg^ motion part of 

and no other judge,’* were 


[ invalid as applied to Circuit judges 
I assigned to district court pursuant 
to statute.—Johnson v. Manhattan 
Ry. Co., N.Y., 53 S.Ct. 721, 289 U.S. 
479, 77 L.Ed. 1331, affirming, in part, 

C. C.A., 61 F.2d 934, which reversed, 

D. C., 1 F.Supp. 809, certiorari grant- 
ed 53 S.Ct. 524, 289 U.S. 714, 77 L. 
Ed. 1467. 

Prior district court rule must give 
way to a subsequent equity rule 
with which it is at variance.—Buck 
V. Case, D.C.Wash., 24 F.Supp- 541, 
appeal dismissed in part Buck v. 
Gallagher, 59 S.Ct. 145, 305 U.S. 569, 
83 L.Ed. 358, reversed on other 
grounds 59 S.Ct. 740, 307 U.S. 95, 83 
L.Ed. 1128. 

■Concurrence of a majority of the 
Circuit judges, required by the equi¬ 
ty rule permitting district courts to 
adopt further rules, is not necessary 
for the validity of a rule other than 
an equity rule.—Johnson v. Manhat¬ 
tan Ry, Co., D.C.N.Y., 1 F.Supp. 809, 
reversed on other grounds, C.C.A., 
61 P.2d 934, certiorari granted 53 S. 
Ct. 524, 289 U.S. 714, 77 L.Ed. 1467, 
affirmed in part 63 S.Ct. 721, 289 U. 
S. 479, 77 L.Ed. 1331. 

Rules upheld 

(1) Rule declaring what disburse- 
ments shall be taxed as costs.—^Wil¬ 
liams V, Sawyer Bros., C.C.A.N.T., 51 
P.2d 1004, 81 A.L.R. 1527. 

(2) Rule depriving plaintiff of ab¬ 
solute right to discontinue equity 
suit after issue joined, even though 
defendant could not have affirmative 
relief under pleadings.—Bronx Brass 
Poundry v. Irving Trust Co., N-Y., 
56 S.Ct 451, 297 U.S. 230, 80 L.Ed. 
657, affirming, C.C.A., In re J. R. 
Palmenberg Sons, 76 F.2d 935, cer¬ 
tiorari granted Bronx Brass Poundry 
V. Irving Trust Co., 56 S.Ct 117, 296 
U.S. 565, 80 L.Ed. 399. 

(3) Rule relating to depositions de 
bene esse, and prdviding that “upon 
the return of a commission the clerk 
shall open and file it forthwith in 
his office and give notice thereof by 
mail to the counsel for the respec- 
tive parties, and any motion to sup- 
press such commission must made 
within 10 days after the mailing of 
saii^ notice.”—^Louis Werner Stave 
Po. y. Marden, Orth & Hastings Co., 
C-C-AJ^T-Y,, 280 F. 601. 

(4> Rule requiring any amended 


pleading to be filed within ten days 
thereafter, unless for good cause fur¬ 
ther time should be given.—McMuI- 
lin V. Sheehan, C.C.A.Mo., 95 F.2d 
129, certiorari denied 59 S.Ct 67, 305 
U.S. 607, 83 L.Ed. 386. 

9. U.S.—Janoske v. Porter, C.C.A. 

IlL, 64 P.2d 958. 

Where the state practice is uncer- 
tadn, the adoption of a rule more ef- 
fectually securing the purpose of 
the state laws on the subject is val- 
id.—Lowry v. Story, C.C.N.C., 31 F. 
769. 

10. U.S.—Steam Stone-Cutter Co. v. 

Jones, C.CVt, 13 P. 567, 21 

Blatchf. 138—Teese v. Phelps. C.C. 

CaL, 23 P.Cas.No.13,818, McAll. 17. 

25 C.J. p 827 note 19. 

Equity and admiralty practice were 
excluded from the operation of the 
Conformity Act, but were subject 
to the rule that the practice in such 
suits, except as otherwise provided 
by statute, or by rule of court, must 
be according to the principies, rules, 
and usages which belong to courts of 
equity and of admiralty, respeetively. 
—Gaines v. Relf, La., 15 Pet. 9, 10 
L.Ed. 642—21 C.J. p 356 note 46. 
Suhsequent changes in state practice 

(1) The mere adoption of the state 
practice with respect to any matter 
does not require that suhsequent 
changes in the state practice be fol- 
lowed.—Boston & M. R. R. Co. v. Go- 
key, VL, 28 S.Ct. 657, 210 U.S. 155, 
52 L.Ed. 1002, affirming 149 F. 42, 79 
C.C.A. 64—In re Craig, C.C.N.J., 6 F. 
Cas.No.3,325, Pet.C.C. 1. 

(2) But, although a statute allow- 
ing district courts to adopt by gen- 
eral rules such state laws as may be 
in force in relation to remedies on 
judgments presupposes some action 
by court, the use of the phrase "by 
general rules” indicates that court 
may incorporate whole procedure in 
bulk; hence a rule adopting such 
proceedings supplementary to execu- 
tion “as are now or may be here- 
after provided” by the state laws 
was valid and warrants resort to 
suhsequent provisions of the state 
law relating to supplementary pro¬ 
ceedings.—Capital Co. v. Fox, C.C.A. 
N.T., 85 F.2d 97, 106 A.L.R. 376, af¬ 
firming, D.C., 15 F.Supp. 677., 

11. U.S.—Eley v. Gamble, C.C.A.Va.. 
75 F.2d 17L 
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On the abolition of the Circuit courts and the 
transfer of their jurisdiction to the district courts, 
see infra § 308, ali rules previously in force in the 
Circuit courts were necessarily abrogated.^2 

§ 308. Jurisdiction 

District courts have only such Jurisdiction as con- 
gress confers; and congress may change or take away 


36 C.J.8. 

any Jurisdiction ft has conferred, making such chanae 
operative even as to pending cases. The district court 
has general equity jurisdiction. 

The district courts are the creatures of statutes 
enacted in pursuance of the constitution, and, apart 
from the powers inherent in a lawfully constituted 
judicial tribunal, such courts have no jurisdiction 
other than that conferred on them by acts of con¬ 
gress within the limits defined by the Constitution.i3 


12. U.S.—Ross V. Grafton Power 
Co., D.C.Vt., 60 P.2d 663. 

13- U.S.—Noland v. Noland, C-C-A. 
Cal., 111 F.2d 322, certiorari denied 
61 S.Ct. 30, 311 U.S. 670, 85 L.Ed. 
430, rehearing- denied 61 S.Ct. 130, 
311 U.S. 726, 85 L.Ed. 473—Heine v. 
New York Life Ins. Co., C.C.AOr., 
50 P.2d 382, affirming, D.C., 45 P.2d 
426, and followed in, C.C.A., Herr- 
mann v. New York Life Ins. Co., 50 
F.2d 387—The Gerald A. Fagan. C 
C.A.N.Y., 49 F.2d 215, certiorari 
granted Marine Transit Corpora¬ 
tion V. Dreyfus, 52 S.Ct. 14, 284 

U. S. 601, 76 L.Ed. 516, affirmed 
52 S.Ct. 166, 284 U.S. 263, 76 L.Ed. 
282—Teeters v. Henton, D.C.Wyo., 
43 F.2d 175—Cole v. Blankenship, 

C. G.A.W.Va., 30 P.2d 211—Colgate 
& Co. V. Procter & Gamble Mfg. 
Co., D.C.N.T., 25 F.2d 160—Taylor 

V. De Hart, D.C.Mo., 22 F.2d 206, 
dismissed 47 S.Ct. 767, 274 U.S. 726, 
71 L.Ed. 1335—Emerson v. Baker, 

D. C.Ga,, 3 P.2d 830—Kelley v. 
Queeney, D.C.N.Y., 41 F.Supp. 1015 
—^Westor Th ea tres v. Warner Bros. 
Pictures, D.C.N.X, 41 F.Supp. 757 
—Moses Taylor Lodge No. 95 of 
Brotherhood of Railroad Tiainmen 
V. Delaware, L. & W. R, Co., D.C. 
Pa., 39 F.Supp. 456^—Seligman’s, 
Inc. V. U. S., D.C.La., 30 F.Supp. 
895—Richard H. Oswald Co. v. 
Leader, D.C.Pa., 20 F.Supp. 876— 
Sheridan Flouring Mills v. Cassidy, 
D.C.Wyo., 17 F.Supp. 598—Keogh 
V. Horner, D.C.Ill.. 8 F.Supp. 933— 
National Lock Co. v. Chicago Re- 
gional Dabor Board, D.C.Ill., 8 F. 
Supp. 820—Snyder v. Fancher, D. 
C.N.Y., 7 F.Supp. 597—United Mine 
Workers of America, Dist. No. 17 v. 
Chafin, D.aW.Va., 286 F. 959— 
Orange Theatre Corporation v. 
Rayherstz Amusement Corporation, 
jD.C.N.J., 2 F.R.D. 278. reversed on 
other grounds, C.C.A, 130 F.2d 185. 

25 C.J. p 975 note 5. 

No prescriptive or common la,w 
powers are inherent in the district 
court.—Concord Casualty & Surety 
Co, V. U. S., aC.A.N.Y., 69 F.2d 78, 

31 A.L.R. 885. 

ICaimer of exerclse 
Where statutes, in conferring ju¬ 
risdiction, point out the manner in 
which It shall be exercised, only that 
method expressly or impliedly oon- 
ferred may be followed.—Metropoli* 
tan Life Ins. Co. y. U. S., CaA-Mich.,, 


107 F.2d 311, certiorari denied 60 S. 
Ct. 978, 310 U.S. 630, 84 L.Ed. 1400. 
ZIffect of power to issne writs 

The statute making available to 
district courts all writs not specifi- 
cally provided for by statute, which 
may be necessary for exercise of 
jurisdiction of such courts, does not 
confer or expand jurisdiction.—Shi- 
mola V. Local Board No. 42 for Cuya- 
hoga County, D.C.Ohio, 40 F.Supp. 
808. 

Power to make rates 

The Federal district courts are 
without jurisdiction to exercise the 
ordinary rate-making power which 
the legislatures of various States 
have conferred on rate-making bod- 
ies, because power to prescribe rates 
is a function reserved to the states 
and because it is not within the ju¬ 
dicial power conferred on district 
courts by the Constitution; hence, 
while the district court had juris¬ 
diction to determine amount due on 
certidcates of indebtedness issued by 
municipally owned water system and 
to compei adoption of schedule of 
rates sufficient to enable discharge 
of oerttficates within a reasonable 
time, it had no power itself to in- 
crease the rates to be charged by 
its receiver in operatlon of such wa¬ 
ter system.—Connett v. City of Jer- 
seyville, C.C.A,I11., lio F.2d 1015. 

JtLrisdiction or i)ow«r as to particxu 
lar matters 

(1) The federal district court has 
no power to reserve or report ques- 
tions to the higdier court for decision, 
but must pass on all issues involred, 
so that an appeal may be taken to 
the higher court—Colyer v. Skeffing- 
ton, D.C.Mass., 265 F. 17, reversed 
on other grounds, C.C.A,, Skeffington 
V. Katzeif, 277 F. 129. 

(2) The district court has no pow¬ 
er to appoint an ancillary guardian 
of an incompetentia property.—South¬ 
ern Ohio Sav. Bank &. Trust Co. v. 
Guaranty Trust Oo. of New York, 
D.C.N.Y., 27 F.Supp. 485. 

(3) In a suit by a trustee in bank- 
ruptcy to set aside an alleged prefer^ 
entiai mortgage and i^move clouds 
from the bankrupts* title cr^ted by 
a will Contalningr interlineations and 
erasures, the United States district 
court has no probate jurisdiction and 
may construe the will, but cannot de¬ 
termine its Gontents.—City NaU 
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V. Slocum, C.C.A.Ohio, 272 F, 11, cer¬ 
tiorari denied Slocum v. Halliday, 42 
S.Ct, 49, 257 U.S. 637, 66 L.Ed. 409. 

(4) The federal district court has 
no power to validate bridge bonds 
issued under state laws.—Farmers* 
State Bank of New Washington, Ohio 
V. Board of Com'rs of Jensen Bridge 
Dist., D.C.FIa., 295 F. 755. 

(5) United States district court 
cannot acquire and own property in 
its own right.—In re King, D.C.Tenu., 
11 F.Supp. 351. 

(6) District court has jurisdiction 
of subject matter of action by Unit¬ 
ed States against motor bus operators 
to restrain defendants from carrying 
on their business until compliance 
with motor bus industry code pro- 
mulgated under National Industrial 
Recovery Act—U. S. v. Scott D.C. 
Wash., 10 F.Supp. 453. 

(7) A district court will not grant 
an injunction restraining the fed¬ 
eral trade commission from exanain- 
ing the books and records of a per- 
son charged with using unfair meth- 
ods of competition in commerce, 
as authorized by Federal Trade Com¬ 
mission Act Sept 26, 1914 § 9, 
Comp.St § 883 6i, in view of the 
fact that by § 5, section 8836e, of the 
act the Circuit court of appeals is 
given exclusive jurisdiction to re- 
view proceedings of the commission. 
—T. C. Hurst & Son v. Federal Tmde 
Commission, D.C.Va., 268 F. 874. 

(8) The district court has jurisdic¬ 
tion of an action to enjoin interfer- 
ence with fishing rights under a 
treaty with Indians.—McCauley v. 
M akah Indian Tribe, C.CA-Wash.. 
128 F.2d 867, reversing, D.C., Makah 
Indian Tribe v. McCauley, 39 F.Supp. 
75. 

(9) District courts of the United 
States have jurisdiction of many cas¬ 
es of libel which are not cases oog- 
nizable in admiralty,—The Dixiev D. 
C.Tex„ 39 F.Supp. 215. 

The district court, sitting at 
common law, had no jurisdiction of 
adniinistratrix' action at law fol^ 
United States customs inspectores 
death resulting from injuries re- 
oeived in boarding a vessel owned 
by tbe United States maritimo oom- 
mj^sion and ope^ted for the com¬ 
mission by private corporatimi, none 
of whose stocfc was owned directJ^ 
or indirectly by the United States^, 
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A fortiori, they do not have any jurisdiction which 
congress has specifically denied theni.^4 xhe gen- 
eral rule, stated supra § 4 that the jurisdiction of 
federal courts other than the supreme court may 
be changed or taken away at the pleasure of con¬ 
gress, applies to district courts,i5 and, if jurisdic¬ 
tion as to any matter is withdrawn without a sav- 
ing clause, all pending cases, although cognizable 
under the withdrawn jurisdiction when commenced, 
must In the sense that its jurisdiction is ! 

dependent on the will of congress, the district court 
is a court of limited, rather than general, jurisdic¬ 
tion,but within the bounds of the jurisdiction 
conferred it exercises general,!^ exclusive, and con- 
current^^ jurisdiction. 

The jurisdiction of the district court is, except 


as statutes may otherwise provide, strictiy origin- 
al;2^> the court has no power to review the deci- 
sion of a state court.^^ 

In appropriate places elsewhere in this title will 
be found discussions of the jurisdiction of district 
courts as respects particular actions, as, for ex- 
ample, cases affecting ambassadors, ministers, and 
consuis, see supra § 44, suits by the United States, 
see supra § 45, actions by States, see supra § 48, and 
j suits between citizens of a state and foreign States, 
see supra § 54. In other tities will be found dis¬ 
cussions of the jurisdiction of the district court of 
actions as to war risk Insurance, see Army and 
Navy § 91, as to matters relating to the interstate 
commerce commission, see Commerce §§ 146-148, 
as a court of bankruptcy, see Bankruptcy § 19, of 


since administratrix* remedy -was ex- 
eiusively under the Suits in Admir- 
alty Act—Brady v. Roosevelt S. S. 
Co., C.C.A.N.T., 128 F.2d 169. 

14. U.S.—Selignian’s Inc., v. U. S., 

D.CLa., 30 F.Supp. 895. 
pateat izifriiig'ement 

District court has no jurisdiction 
over patent infringrement suit involv- 
Jog articles manufactured for United 
States.—Pierce v. Submarine Signal 
Co., D.C.Mass., 25 F.Supp. 862. 
Oootrovfersies respecting* pulblic util- 
ity rates 

Under the provision denying the 
district court jurisdiction of certain 
intra-state public utility rate cases 
where federal jurisdiction is based 
soJely on diversity of citizenship or 
repugnance of an order to the Con- 
stitution, the court lacks jurisdic¬ 
tion not only where either of two 
grounds is present but even where 
both are present; the only situation 
in which the district court has juris¬ 
diction of such cases is where the 
rate has been fixed without “reason- 
able notice and hearing” in the sense 
of denial of due process, and, if the 
court doterniines that there was such 
notice and hearing, it cannot proceed 
further to review errors of f^ct or 
law by the rate-making body.—Mis- 
sissippi Power & Light Co. v. City of 
Jacfcson, Miss., D.C.Miss., 9 F.Supp. 
564. 

dnties 

(1) The district court ordinariZy 
^ no jurisdiction of a biU to enjoin 
tbe liquidation of entry of customs 
duties.—Cottman Co. v. Dailey, D.C. 
3SA, 20 F.Supp. 142, aiHrmed, C.C.A, 

F.2a 85. 

(2) Review of custom duty pro- 

see Customs Duties §§ 176- 

15. U.S.—Kuligowski v. Hart, D.C. 

Ohio, 43 F.Supp. 207—JUouisville 

Provision Co. v. Glenn, U.C.Ky., 12 

P.Supp. 545 —Mississippi Power & 


Light Co. V. City of Jackson, Miss., 
D.C.Miss., 9 F.Supp. 564. 

ConferriiLg jurisdiction on other 
court 

Statute restricting patent infringe- 
ment suits involving apparatus man¬ 
ufactured for or sold to United 
States to court of claims is not un- 
constitutional as taking property ei¬ 
ther without due process of law or 
without adeauate compensation.— 
Pierce v. Submarine Signal Co., D. 
C.Mass., 25 F.Supp. 862. 

1& U.S.—^^Louisville Provision Co. v. 
Glenn, D.C.Ky., 12 F.Supp. 5^45. 

17- U.S.—Metropolitan Life Ins. Co. 
V. U. S., C.C.AMich,, 107 F.2d 311. 
certiorari denied 60 S.Ct 978, 310 
U.S. 630, 84 Lr.Ed. 1400—XL S., for 
Use of Mutual Metal Mfg. Co. v. 
Biggs, D.C.Ill., 46 F.Supp. 8—^As¬ 
sociated Press V. Emmett, D.C.Gal., 
45 F.Supp. 907—Shimola v. (Local 
Board No. 42 for Cuyahoga Coun- 
ty, D.C.Ohio, 40 F.Supp. 808—^New- 
castle Products v. School Dist. of 
Blair Tp., D.C.Pa., 18 F.Supp. 335— 
Sheridan Flouring Mills v. Cassidy, 
D.C.Wyo., 17 F.Supp. 598—Keogh v. 
Horner, D.C.Ill., 8 F.Supp. 933— 
National Lock Co. v. Chicago Re- 
gional Labor Board, D.C.Ill., 8 F. 
Supp. 820—United Mine Workers 
of America, Dist No. 17 v. Chafln, 
D.aW.Va., 286 F. 959. 

15 C.J. p 722 note 72 £a]. 

Circuit courts 

(1) Before the abolition of the 
Circuit courts by the judicial code of 
1911, the jurisdiction of the district 
courts was much more limited than 
it is at present, and it was the cir-| 
cuit court that had jurisdiction of 
the great mass of litigation ih ca.kes 
of a civil nature between private 
parties.—Day v. Walls, D.GPa., 7 
F.Cas.No.3,692, 35 Leglint 468-^25 C. 
J. p 974 note 99 [a]. 

(2) EfCect of abolition of circuit 
courtsv:—^Nashville Intenirban R. Co. 
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V. Barnum, N.T., 212 F. 634, 129 C.C. 
A 170. 

25 C.J. p 973 note 75. 

18. U.S.—McGarry v. Lentz, D.C. 
Ohio, 9 F.2d 680, afRrmed, C.C.A, 
13 F.2d 51, certiorari denied 47 S. 
Ct. 108, 273 U.S. 716, 71 tL.Ed, 855. 

15 C.J. p 722 note 72 [a]. 

19. U.S.—McGarry y. T/entz, D.C. 
Ohio, 9 F.2d 680, affirmed, O.C.A., 
13 F.2d 51, certiorari denied 4 7 S. 
Ct 108, 273 U.S. 716, 71 L.Ed. 855. 

Exclusive jurisdiction of federal 
courts as contrasted to jurisdiction 
of state courts see Courts S 525. 
Concurrent jurisdiction: 

Between federal and state courts 
generally see Courts §§ 526-528. 
Between district courts and other 
federal courts see infra §| 355— 
359. 

20. U.S.—^Rooker v. Fidelity Trust 
Co., Ind., 44 S.Ct 149, 263 U.S. 413, 
68 L.Ed. 362—^Williams v. Tooke, C. 
GATex., 108 F.2d 758, certiorari 
denied 61 S.Ct 8, 311 U.S. 655, 85 
•L.Ed. 419—Phcenix Oil Co. v. 
Mackenzie Oil Co., D.C.DeL, 56 F.2d 
1070. 

»€fview oJT administrative boards 

As affects review, all judgments 
may be classified as either judicial 
fact findings or as rulings based on 
judicial discretion.—^Fox v, Blair, D. 
aPa», 20 F.2d 235. 

21. U.S.—Phoenix Oil Co. v. Mack- 
enzie Oil Co., D.C.Del., 56 F.2d 1070. 
Sven. if tlia decision violates the 

constltutioii. of the United States, the 
district court cannot reverse or mod- 
ify it—Rooker v. Fidelity Trust Co., 
Ind., 44 S.Ct 149, 263 U.S. 413, 68 
'L.Ed. 362—^Williams V. Tooke, C.C.A. 
Tex-, 108 F.2d 758, certiorari denied 
61 S.Ct 8, 311 U.S. 655, 85 Li.Ed. 419 
—^Daniel B. F^azier Co. v. Uong 
Beach Tp., Ocean County, N. J., C.C. 
AN.J., 77 F.2d 764. 
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actions for denial of right to allotinent to Indians, 
see the C.J.S. title Indians § 52, also 51 C.J. p 512 
note 64, and 25 CJ. p 726 note 85 [d], of condem- 
nation proceedings, see Eminent Domain § 232, of 
proceedings under the Trading with the Enemy 
Act to enforce a seizure or to recover property 
seized by the alien property custodian, see the CJ. 
S. title War § 26, also 67 CJ. p 392 note 14, p 397 
note 6. 

The amount in controversy, as affecting the ju- 
risdiction of the district court, is considered gen- 
erally infra § 310. 

Equify jiirisdiction, The district court has, in 
all cases otherwise within the jurisdiction of the 
federal courts, general equity jurisdiction^^ as 
broad as the equity jurisdiction of the state courts.^^ 

Actions to which state is a party. Although, as 
appears supra § 194, the supreme court has exclu- 
sive jurisdiction of all civil controversies wherein 
a state is a party, except between a state and its 
citizens, or between a state and citizens of other 


States, or aliens, nevertheless, in a suit to enforce 
alleged treaty rights against a state^s tenants, the 
district court has jurisdiction, even though the state 
is a party, where no affirmative relief against the 
state is sought.^^ 

§ 309. - Claims against United States 

By express statutory provision, the district court has 
jurisdiction of claims against the United States not ex- 
ceeding ten thousand dollars founded on the Constitution 
ot the United States or any law of congress, or on any 
regulation of an executive department, or on any contract 
with the United States government, or for damages »n 
cases not sounding in tort, subject to certain specified ex- 
ceptions. Jurisdiction as to other classes of claims 
against the United States is in some instances conferred 
on the district court by speciai statute, and as to par- 
tlcular claims by private statute. 

Under the express provisions of a federal statute, 
commonly called the Tucker Act,25 the district 
court has jurisdiction concurrent with the court of 
claims, see infra § 355, of claims against the United 
States^® for money only^'^ not exceeding ten thou¬ 
sand dollars^^ where such claim is founded on the 


22- TT.S.—BrigriTS v. United Shoe 
Mach. Co., N.T., 3S S-Ct 5, 239 U. 

S. 48, 60 li.Bd. 138—Anderson v. 
Peck, D.aOkl., 53 P.2d 257. 

Equity jurisdiction of federal courts 
generally see supra § 4. 

Equity jurisdiction prior to JTudidal 
Code abolislilng' Circuit court 
IT.S.—Bardes v. Hawarden First NaL 
Bank, lowa, 20 S.Ct. 1000, 178 U. 

S. 524. 44 LuEd. 1175—25 C.J. p 976 
note 23. 

Distributiou of a fuud gfoverued by 
foreigiL law 

The district court has power to 
distribute funds in its custody, al-, 
thoug^h in doingr so it becomes neces- 
sary to construe the laws of a for- 
eign country.—^Roos v. Roos, C-C-A. 
Tex., 2 F.2d 588. 

23- U.S.—Supreme Trihe of Ben-Hur 
V. Cauble, Ind., 41 S.Ct. 338, 255 
U.S. 356, 65 'JL.Ed. 673, reversing, 
D.C., 264 F. 247—Hali y. Cotting^ 
ham, D.C.S.C., 55 F.2d 659, affirmed, 
C.C.A., Oottingham v. Hali, 55 F.2d 
664—Acken v. New York Title & 
Mortgraffe Co., D.aN.Y., 9 F.Supp. 
521. 

24. U.S.—U. S. ex rei. Charley v. 
McGowan, B.C.Wash., 2 F.Supp. 
426, affirmed, C.C.A., 62 F.2d 955, 
certiorari g-ranted U. S. v. McGow¬ 
an, 53 S.Ct 790, 289 U.S. 721, 77 

T. Ed. 1472, affirmed 54 S.Ct 95, 290 

U. S. 592, 78 *L..Ed. '522 and U. S. v. 
Baker's Bay Fish Co., 54 S.Ct 95, 
290 U.S. 592, 78 HEd. 522. 

The rights of the state xuay be 
cousiaered in such a suit, but they 
cannot be determined and enforced 
against the state itself or its officers. 


—U. S. ex rei. Charley v. McGowan, 
supra. 

^ U.S.—Corneli Steamhoat Co. v. 
U. S., D.C.N.T., 1-30 F. 480, affirmed 
137 F. 455, 69 C.C.A. 603, affirmed 
26 S.Ct 648, 202 U.S. 184, 50 -UEd. 
987. 

25 CJ. p 975 note 7. 

Coustructiou of statute 
While the statute is remedial and 
shouid not be looked on adversely, 
nevertheless the question of the 
courts jurisdiction must always be 
viewed in light of premlse that suit 
will not lie against United States 
unless clearly authorized by statute. 
—Baltimore Mail S. S. Co. v. U. S., 
aC.A.Md., 76 F.2d 582, reversing, D. 
C., 7 F.Supp. 651, certiorari denied 
56 S.Ct 111, 296 U.S. 595, «0 £L.Ed. 
421. 

tntimate sonrce of authority 

The concurrent authority to enter- 
tain suits against the United States, 
which the Tucker Act vests in dis- 
triet courts, does not derive from the 
judiciai article of the constitution.— 
Byron Jackson Co.- v. U. S., P.C.Cal., 
35 F.Supp- 665. 

26. U.S.—Dismuke v. U. S., Ga., 56 
S.Ct 400, 297 U.S. 167, 80 ‘BEd. 
561, affirming, C.C.A., U. S. v. Dis¬ 
muke, 76 F.2d 715, rehearing de¬ 
nied 77 F.2d 1017, certiorari grant- 
ed Dismuke v. U. S., 56 S.Ct 111, 
296 U.S. 554, 80 D.Ed. 391, rehear¬ 
ing denied 56 S-Ct 594, 297 U.S. 
728, 80 DEd- 1011—Sochis v. U. S., 
D.C.Pa., 266 F. 446. 

Eefnud of exoess postage 

The district court had jurisdiction 
of action against the United States 
to recover a refund for excess post- 
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age which plaintiffs were required 
to pay for mailing of certain items 
as flrst-class mail, instead of at 
third-class rate which plaintiffs were 
thereafter permitted to use.—Schrei- 
ber V. U. S., C.C.A.ni., 129 F.2d 836, 
141 A.L.R. 1394. 

27. U.S.—.4.dmiral Oriental tLine v. 
U. S., C.C.A.N.T., 86 F.2d 201— 
U. S. V. Dismuke, CC.A.Ga.. 76 F.3d 
715, rehearing denied 77 F.2d 1017, 
and certiorari granted Dismuke v. 
U- S., 56 S.Ct 111, 296 U.S. 554, 80 
■DEd- 391, affirmed 56 S.Ct 400, 
297 U.S. 167, 80 D.Ed. 561, rehear¬ 
ing denied^^S S.Ct 594, 297 U.S. 
728, 80 L.Ed. 1011—Teskel v. U. S., 
D.C.N.J., 31 F.Supp. 956—Ford 
Bros. & Co. V. Eddington Distilling 
■Co., D.C.Pa., 30 F.Supp. 213. 

Quieting of titia 

Under Tucker Act, district court 
was without jurisdiction to enter de- 
cree quieting title to land against 
United States or grant injunction re- 
straining government from trespass 
thereon.—U. S. v. Turner, C.C.A.N.D., 
47 F.2d 86. 

28. U.S.—Dismuke v. U. S., Ga., 56 
S.Ct 400, 297 U.S. 167, 80 L.Ed. 
561, affirming, C.C.A., U. S. v. Dis¬ 
muke, 76 F.2d 715, rehearing de¬ 
nied 77 F.2d 1017, certiorari grant¬ 
ed Dismuke v. U. S., 56 S.Ct IU, 
296 U.S. 554, 80 DEd. 391, rehear¬ 
ing denied 56 S.Ct. 594, 297 U.S- 
728, 80 »L.Ed. 1011—North Dakota- 
Montana Wheat Growers* Ass^n, v. 

U. S., C.C.A,Minn., 66 P.2d 573, 92 
A-LuR. 1484, certiorari denied 54 
S.Ct 457, 291 U.S- 672, 78 L.Ed- 
1001—Sloan Shipyards Corporation 

V. TJ. S. Shipping BoarC iilmer- 
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Constitution of the United States or any law of 
c&iigress,29 or on any regulation of an executive 
(l^artment,30 qj- on any contract, express or im- 
plied, with the government of the United States, 
or for damages, liquidated or unliquidated, in cases 


not sounding in tort, in respect of which claims the 
party would be entitied to redress against the Unit¬ 
ed States, either in a court of law, equity, or admir- 
alty, if the United States were suable,^^ and snb- 
ject to certain exceptions and limitations specified 


gency Fleet Corporation, D.C. 
Wasli*» 272 F. 132, affirming 26S 
F. €24, reversed on other grounds 
42 S.Ct. 3S6, 258 U.S. 549, 66 L.Ed. 
762, leave to present petition for 
reliearing granted 42 S.Ct 588— 
Astoria Marine Iron Works v. U. 
S. Shipping- Board Emergency 
Fieet Corporation, D.C.Or., 270 F. 
6g5, reversed on other g-rounds 
Sloan Shipyards Corporation v. U. 
S. Shipping- Board Emergency Fleet 
Ooiporation, 42 S.Ct *386, 258 U.S. 
549, 66 SL^.Ed. 762. 

25 GJ. p 975 note 10. 

Slxict compliauce 

The limitation of jurisdictional 
araount in the Tucker Act is a condi- 
tion -VTith which a complaining- Citi¬ 
zen must rigidly comply, and one on 
which the courts, of their own mo- 
tionp must insist—Hammond-OECnowl- 
lon V. U. S., C.C.A.Conn., 12l F.2d 
192. 

Interest demanded in suit against 
United States must be considered as 
part of claim in determining wheth- 
er suit was within district courts 
jurisdiction as involving claim “not 
erceeding’* $10,000.—Otis Elevator 
Co. T. tJ. S., D.C.N.T., 18 F.Supp. 87: 

Althougli the actual value is great- 
er than ten thousand dollars, where 
plaintift prays only for that amount 
and thereby waives his right to re- 
cover more, the court has jurisdic¬ 
tion-— W. E. Hedger Co. v. U. S., D. 
G.27.T., 42 F.2d 553, reversed on other 
grounds, C.C.A., 52 F.2d 31, certiorari 
denied 52 S.Ct 130, 284 U.S. 676, 76 
L-Ed. 571. 

29. U.S.—Carriso, Inc. v. U. S., C.C. 
A-Cal., 106 F.2d 707~Ross Packing 
€o. V. U. S., D.C-Wash., 42 F.Supp. 
B3—^Lancashire Shipping Co. v. U. 
S., D.C.N.Y,, 4 F.Supp. '544 
25 GJ. p 975 note r3. p 979 note 92. 

^^Founded upon*’ and ^^arising- n'”- 

are not distinguishable.—U. S. 
V. Emery, Bird, Thayer Realty Co., 
Mo., 35 S-Ct 499. 237 U.S. 28, 59 U.Bd. 
S2Si—25 C.J. p 975 note 11. 

3Piivate act 

Where comptroller general, when 
with respect to a claim for 
ioBs sustained in fire originatlng 
fRaa operation of railroads by Unit¬ 
ed States in Minnesota on Oct. 12, 
1913, relied solely on his own con- 
struction of Private Act respecting 
by government of claims for 
l®eses suatained in fire, review of 
cetoptrollep general’s construction of 
was not confined to mandamus 
proceedings.—U. S. v. Bang, C.OA. 


Minn., 117 F.2d 515, aflirming, D.C., 
Bang V. U. S., 31 F.Sup-p. 535. 
Recovery of immigratiozi fine 
An action for the return of a fine 
or a deposit for a fine improperly im- 
posed under the immigration laws is 
within the jurisdiction of the disirict 
court as an action founded on a law 
of congress.—U. S. v. Compagnie 
GSn^rale Transatlantique, C.C.A.N.T., 
26 P.2d 195, aflSrming, D.C., Com¬ 
pagnie General Transatlantique v. U. 

S., 21 P.2d 465—Clyde S. S. Co. v. U. 

S., D.C.N.T., 33 F.2a 343. 

Annulties 

Provision of Retirement Act that 
employee shall be entitied to annuity 
payable from civil Service retirement 
and disability fund is mandatory and 
is inseparable from correlative ob- 
ligation of United States, and hence 
suit to recover annuity is on a claim 
“founded upon a law of Congress" 
and is within jurisdiction conferred 
on district courts, as are suits to re¬ 
cover sums of money which admin¬ 
istrative officers are directed by act 
of congress to ‘‘pajr’* or *‘repay."— 
Dismuke v. U. S., Ga», 56 S.CL 400, 
297 U.S. 167, 80 U.Ed. 561, affirming, 
C.GA., U. S. V. Dismuke, 76 P.2d 715, 
rehearing denied 77 F.2d 1017, certio¬ 
rari granted Dismuke v. U. S., 56 S. 
Ct 111, 296 U.S. 554, 80 'L.Ed. '391, 
rehearing denied 56 S.Ct. 594, 297 U. 
S, 728, 80 ‘Li.Ed. 1011. 

30. U.S.—^Dismuke v. U. S., supra. 

25 C.J. p 979 note 94. 

31. U.S.—Dismuke v. U. S., supra— 

U. S. V. Georgia Marble Oo., C.C.A. 
Ga., 106 P.2d 955—Cory Bros. & Co. 

V. U. S., C.C.AlSr.T., 51 P.2d 1010— 
Barr v. Spalding, D.C.Ky., 46 F.2d 
798—Sinclair l^av. Co. v. U. S., C. 
C.A.La., 32 F.2d 90—Sultzbach 
Clothing Co. v. U. S., D.C.N.T., 10 
F.2d 363—Sponenbarger v. U. S., D. 
C.Ark., 21 F.Supp. 28, raotion de¬ 
nied 21 F.Supp. 895, reversed on 
other grounds, C.C.A., 101 F.2d 506, 
certiorari granted U. S. v. Sponen¬ 
barger, 59 S.CL 1047, 307 U.S. 621, 
83 L.Ed. 1500, reversed on other 
grounds 60 S.CL 225, 308 U.S. 256, 
U L.Ed. 230. 

25 C.J. p 975 note 15, p 980 note 95. 
Contractual obligation. breached by 
tprt 

“Where the wrong [on which, the 
claim is based] really derives from 
an undertaking, tq stand on the un- 
dertaking and to disregard the tort 
is not to invoke a fictive agreement’^ 
and the court has jurisdiction.—^Keif- 
er & Keifer v. Reconstrue tion 
Finance Corporation, Neb., 59 S.CL 
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516, 521, 306 U.S. 381, 83 L.Ed. 784, 
reversing, C.C.A., 97 F.2d 812, afiirm- 
ing, D.C., 22 F.Supp. 918, certiorari 
granted 59 S.CL 106, 305'U.S. 588, 83 
L.Ed. 372. 

Contract must T>e implied iu fact 
to give the court jurisdiction, a con¬ 
tract implied only in law or based 
merely on equitable considerations 
being insufficient.—U. S. v. Minne¬ 
sota MuL Inv. Co., Colo., 46 S.Ct. 501, 
271 U.S. 212, 70 L.Ed. 911—Baltimore 
Maii S. S. Co. V. U. S., C.C.A.Md., 76 
F.2d 582, reversing, D.C., 7 F.Supp. 
651, certiorari denied 56 S.Ct. 111, 296 
U.S. 595, 80 L.Ed. 421—Bielecky v. U. 

S., D.C.N.Y., 26 F.2d 74 6. 

Suit in equity by surety 

Agent of United States, being sued 
by subagent for expenses incurred by 
subagent in successfully defending 
suit by cargo owners for loss, could, 
before agenLs liability to subagent 
was adjudicated, maintain suit in 
equity under Tucker Act against 
i United States, under a bili sounding 
in contract and calling only for the 
payment of money.—^Admiral Orien- 
tal Line v. U. S., C.C.A.N.Y., 86 F.2d 
201 . 

Appropriation of property 

Where the United States in taking 
possession of land in invitum for a 
Public use, under authority of an act 
of congress, takes or destroys an 
easement over such land, appurte- 
nant to lands not taken, there is an 
implied contract to pay for it, which 
will support an action in the district 
courL—Tucker v. U. S., D.C.R.I. 283 
F. 428. 

Pine iu cxizniuaJ. case 

There is no implied contract to re- 
pay a fine imposed in a criminal case 
under an unconstitutional statute 
and paid voluntarily, which glves the 
court jurisdiction of an action for its 
recovery.—Blumenthal v. U S., D.C 
Cal., 4 F.2d 808. 

32. U.S.—Tempel v. U. S., IlL, 39 S. 

CL 56, 248 U.S. 121, 63 L.Ed. 162. 
25 C.J. p 975 note 17, p 980 note 

96. 

*‘nxe worxLs *3iot souiLdlng- iu tort* 

are in terms referable only to the 
fourth class of cases," that is, ac- 
tions for damages, liquidated or un- 
liquidated.—Ross Packing Co. v. U. 

S., D.C.Wash., 42 F.Supp. 922, 935. 
Waiviug- tort aud suiugr iu assump¬ 
sit 

The common-law fletion of waiv- 
ing the tort and suing in assump¬ 
sit cannot be used as an evasion of 
the limited liability created by court 
of claims aets.—^Keifer & Keifer v. 
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in the statute,as, for example, the exception of 
cases brought to recover fees, salary, or compensa- 
tion for official Services of officers of the United 
States.^'^ As will appear in the C.J.S. title Intemal 
Revenue, the district court also has jurisdiction of 
any suit or proceeding to recover any sum, even 
if it exceeds ten thousand dollars, alleged to have 
been excessive or in any manner wrongfully coi- 
lected under the internal revenue laws, if the col¬ 
lector who collected such sum is dead or out of of¬ 
fice when the suit is begun. 

The jurisdiction so conferred on the district court 
is restricted to the determination of issues between 


claimant and the government.^® The statute refers 
oniy to original suits and does not permit the recov- 
ery of a demand against the United States by way 
of counterclaim,^^ but it permits the adjudication of 
a counterclaim against the govemment in a suit 
brought by it, for the purpose of setting off such 
claim against the governmenfs claim.37 The Tuck- 
er Act does not limit the jurisdiction of the district 
court to entertain a suit against governmental agen- 
cies and corporations and the fact that in such 
cases the claim involved exceeds that amount does 
not oust the district court^s jurisdiction or require 
the claim to be prosecuted in the court of claims,®^ 


Recionstruction Finance Corporation, 
Neb., 59 S.Ct. 516, 306 U-S. 381, 83 
L-Ed. 784, reversing, C.C.A., 97 F.2d 
812, afBrming-, D.C., 22 F.Supp. 918, 
certiorari g-ranted S9 S.Ct. 106, 305 

U. S. 588, 83 L.Ed. 372—Hili v. U. S., 
Md., 13 S.Ct. 1011, 149 U.S, 593, 37 
L.Ed. 862—Blumenthal v. U. S., D.C. 
CaL, 4 F.2d 808. 

Cbanging impUed contraot to tozt 

Where an implied promise on the 
part of the United States had arisen 
to pay a marble company for marble 
seized by United States, United 
States conld not by a later claim 
convert the act of seizing the marble 
into a tort and thereby deprive mar¬ 
ble company of a right to maintain 
an action against United States under 
the Tucker Act.—^U. S. v. Georgia 
Marble Co., C.C.A.Ga., 106 P.2d 955. 
lEUglit detennined xuider Private Act 

Where Private Act respecting pay- 
ment by govemment of claims for 
losses sustained in fire origrinating 
from operation of railroads by Unit¬ 
ed States, and action of director gen- 
eral of railroads pursuant thereto 
had perfected plaintifFs right to re- 
ceive money from United States for 
loss by personal injury in fire, and 
plaintiff had not received money, 
plaintiff could sue the United States 
hy virtue of Tucker Act.—U. S. v. 
Bang, C.C-A-Minn., 117 F.2d 515, af- 
firming, D.C., Bang v. U. S., 31 F. 
Supp. 535. 

33. U.S,—>U. S. V. McCrory, Ala., 119 

F. 861, 56 C.C.A. 373. 

Annnities or pensions 

Annuities payable under Retire- 
ment Act are not “pensions" within 
the exceptions of the Tucker Act, 
and hence suits against govemment 
to recover annuities are within jti- 
risdiption of district courts, if not 
precluded by administrative provi- 
slons of Retirement Act.—^Dismuke 

V. U. S., Ga., 56 S.Ct 400, 297 U.S. 

167, 80 Li-Ed. 561, affimung, O.CA-, 
U. S, V. Dismuke, 76 F.2d 715, re- 
he^^ing denied 77 F.2d 1017, cer¬ 
tiorari granted 56 S.Ct. 111, 296 U- 
S. 554, 80 UEd. 391, rehearing denied 
56 S.Ct 594, 297 U.S. 728, 80 L.Ed. 
laiL . 


Claim H dependent on treaty 

Inasmuch as an action growing out 
of a treaty of the United States is 
excluded from the jurisdiction of the 
court of claims, it is by reference 
likewise excluded from the jurisdic¬ 
tion of the district, the Iatter"s juris¬ 
diction being only concurrent with 
that of the former.—George E. War- 
ren Corporation v. U. S., C.C.A.N.T., 
94 F.2d 597, certiorari denied 58 S.Ct. : 
1041, 30 U.S. 572, 82 L.Ed. 1537. | 

34. U.S.—Oswald V. U. S., C.C.A.Ha- 

waii, 96 F.2d 10—^Brooks v. U. S., 
D.C.N.T., 33 F.Supp. 68. 

D.C.—Callahan v. U. S., 122 F.2d 
216, 74 App.D.C. 281. 

25 C.J. p 975 note 21 [b]. 

©efinition of ofttcers 

(1) “Officers,” as used in this 
sense, includes officers named in the 
Constitution, those whose appoint- 
ments are established by law, and 
those whose appointments have been 
vested by congress in the president, 
the courts of law, or in the heads 
of departments.—Brooks v. U. S., P. 

C. N.T., 33 F.Supp. 68. 

(2) The term “office” means a Pub¬ 
lic station or employment conferred 
by the appointment of govemment, 
and embraces the ideas of tenure, du- 
ration, emolument, and dutjes.—Bas- 
kins V. U. S., IXC.S.C., 32 F.Supp. 
518. 

Persons held to be offine» 

(1) A court reporter appointed by 
the court.—Oswald y, U. S., C.G.A- 
Hawaii, 96 F.2d 10. 

(2) A penal and correction guaxd 
appointed by the attomey general.— 
Baskins v. U. S., D.C.S.C., 32 F.Supp. 
518. 

(3) A postal clerk appointed by the 
postmaster general.—^Foshay v. U. S., 

D. C.lSi.X., 54 F.M «68- 

(4) A customs Service employee 
appointed by the secretary of the 
treasury.—Callahan v. U. S., 122 F.2d 
216, 74 App.P.a 281. 

3A U.S.—u. s, v. Sherwood, DT.T., 61 
S.et. 767, 312 U.S. 584, 85 L.Ed. 
1058, reversing, C.C.A,, Sherwood v. 

, U^ 112 F.2d 6ST, . certiorari 


granted U. S. v. Sherwood, 61 S.Ct 
171, 311 U.S. 640, 85 L.Ed. 408— 
Lowe V. U. S., P.C.N.J., 37 F.Supp. 
817. 

36. U.S.—U. S. V. Stephanidis, P.C 
JSr.T., 41 F.2d 958—U. S. v. Nipis- 
sing Mines Co., N.Y., 206 F. 431, 
124 C.C.A. 313, certiorari dismissed 
34 S.Ct. 673, 234 U.S. 765. 58 LEd. 
1582. 

Effect of Pederal BtUes of Civll Pbo- 
cednre 

In action by the United States un¬ 
der the Miller Act, 40 U.S.C.A. S 270a 
et seq, for the use of subcontractor 
to recover on bond given by contrac¬ 
tor to assure payment for labor and 
materials furnished to contractor 
while doing work under contract with 
the United States, district courfs re- 
fusal to take jurisdiction of con- 
tractor’s counterclaim against the 
United States for the balance al- 
legedly due under the contract was 
not in violation of Federal Rules of 
Civil Procedure regarding the filing 
of counterclaims arising out of the 
same transaction as that on which 
complaint is based.—^U. S., for Use of 
Mutual Metal Mfg. Co. v. Biggs, D. 
C.UL, 46 F.Supp. 8. 

37. U.S.—U. S. V. Stephanidis, D.a 

41 F.2d 958. 

38. U.S. —-Sloan Shipyards Corpora¬ 
tion V. U. S, Shipping Board Etner- 
gency Fleet Corporation, 42 S.Ct 
386, 258 U.a 549, 66 L.Bd. 762, re¬ 
versing, D.C.Wash., 272 P. 132, re- 

’ versing, D.C.Or., Asteria Marine 
Iron Works v. U. S. Shipping Board 
Emergency Fleet Corporation, 270 
F. 635, affirming, C.C.AhT.Y., In re 
Eastera Shore Shipbuilding Corpo¬ 
ration, 274 F. 893, leave to present 
petition for rehearipg grauxted 
Sloa^ Shipyards Corporation y* U. 
S- Shipping Board Emergency Fleet 
j Corporation, 42 S.Ct 588—Ferga- 
son V. Union Nat. Bank; of Clarks- 
burg, W. Va., C.C.AW.Va,, 126 WM 
753. . ' - 

; 39«. U.a—Sloan Shipyards Corpora- 
I tion Vi U. S. Shippjbog Board 

gency Fleet Oorpcrationt” 42 aCt- 
386, 2&8 U-S. 549, 66 L.M. 76X 
i reversing, D.C-Wash-, 272 F. 132, 
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particularly where the legislation creating the agen- 
cy expressly provides that it may sue and be sued 
in any court of competent jurisdiction.^^o The lim- 
itations of the Tucker Act do not apply to a claim 
against the United States where the government 
has otherwise impliedly consented to be bound by 
an adverse decision by placing itself in the posi- 
tion of a private suitor.^l 

Apart from the provisions of the Tucker Act, 
jurisdiction of the district court as to particular 
classes of claims against the United States is in 
some cases governed by special statutes,^^ ^nd, 
where this is so, rhe limitations of the Tucker Act 
do not apply.^^ Jurisdiction as to particular claims 
may also be conferred and regulated by private 
statuteA^ 


The jurisdiction of the court of claims generally 
is considered infra §§ 328-340. 

§ 310. - Amount in Controversy 

a. Requirement of jurisdictional amount 

b. Amount required 

c. What constitutes amount or value in- 

volved 

d. How determined 

a. Requirement of Jurisdictional Amount 

By express statute, the jurisdictioni of the district 
court in certain cases depends on there being involved 
in the controversy a stated minimum amount. 

By express statute, the jurisdiction of the federal 
district court in certain cases is dependent on the 


reversin^, D.C.Or., Astoria Marine 
Iron Works v. U. S. Shipping 
B<>ard Emergency Fleet Corpora¬ 
tion, 270 F. 635, affirming, C.C.A. 
N.T., In re Eastern Shore Ship- 
building Corporation, 274 F. 893, 
leave to present petition for re- 
hearing granted Sloan Shipyards 
Corporation v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, 42 S.Ct. 588—Ferguson v. Un¬ 
ion Nat. Bank of Clarksburg, C.C. 
AW.Va., 126 F.2d 753. 

40. U.S.—Ferguson v. Union Nat. 
Bank of Clarksburg, supra—Union 
Nat. Bank of Clarksburg v, McDon¬ 
ald, D.C.W.Va., 36 F.Supp. 46. 

41- U.S.—Danforth v. U. S., C.C.A. 
Mo., 102 F.2d 5, modified on other 
grounds on rehearing 105 P.2d 318, 
certiorari granted 60 S.Ct. 113, 308 
U.S. 53&, 84 L.Eld. 454, modified on 
otber grounds 60 S.Ct. 231, 308 U.S. 
271, 84 L.Ed. 240. 

Rmfngnt domatoi 

Where government repudiated val- 
contract to purchase flowage ease- 
ment and instituted proceeding to 
condemn easement in federal district 
court, the court did not have juris¬ 
diction to entertain easement owner's 
^mand that damages in condemna- 
Uon proceeding be determined ac- 
oording to his contract with the gov- 
ennneht rather than by statutory 
i3w>de, on ground that in instituting 
the proceedingB the government en- 
tered court as a “private suitor.”— 
Banforth v. U. S., supra. 

^ U.S.—U. S. v. Seaboard Air Line 
Uy. Co., C.C.A.S.a, 280 F, 349, re- 
versed on otheri gpounds Seaboard 
Air Line R. Co. v. U. 43 S.Ct 
261 U.S. 299, 67 L.Ed. 664. 
Adatolty suits! 

Stetnte requiring- certain suits 
««ainst Government to be brought in 
dls^jict eourt embraces suits on 
eauses of action by owners 
^ well as by third persons injured; 
^ operation of. iherchant vessels for 


government.—Matson Nav. Co. v. U. 

S., 52 S.Ct 162, 284 U.S. 352, 76 L. 
Ed. 336, affirming 72 CtCl. 210, cer¬ 
tiorari granted 52 S.Ct 11, 284 U.S. 
600, 76 L.Ed. 515. 

Statute held not repealed 
A statute giving the district courts 
jurisdiction over claims by owners 
of property requisitioned for war 
supplies or storehouses for the same 
was not impliedly repealed by an- 
other statute authorizing payment on 
approval by the secretary of war for 
property taken under agreements 
made before the Armistice, § 2 of 
which gave the court of claims juris¬ 
diction to determine controversies re- 
garding those claims.—Benedict v. U. 

S., D.C.N.T., 271 F. 714. 

43. U.S.—Cook V. U. S., C.C.A.AIa., 
115 F.2d 463—Westbrook v. Di¬ 
rector General of Railroads, D.C. 
Ga., 263 F. 211. 

Patent infringement 

Under special act permitting em- 
ployee to sue United States for pat¬ 
ent infringement, recovery was held 
not limited to ten thousand dollars 
prescribed by statute relating to 
suits against United States.—Van 
Meter v. U. S., C.C.A.N.Y., 47 F.2d 
192, modifying, D.C., 37 F.2d 111. 
Compeaisatioii for property reqnisi- 
tioned for war 

(1) In a suit in a district court 
under a special statute to recover ad- 
ditional compensation for property 
requisitioned for war purposes, the 
court has jurisdiction, regardless of 
the amount involved, and plaintiff in 
such suit is entitled to trial by jury i 
as in ordinary actions at law,—U. S. 
V. McGrane, C.CJLN.J,, 279 F. 76L 

(2) But since the jurisdiction of 
the cohrt under such statute is liln- 
itfd to controversies in which the 
compensation fixed is not satisfac- 
tory, recovery of a balane© of nine 
thousand eight hundred flfty dollars 
and ninetyreight cents, owing for 
Goal requisitioned under the act, 

SI7 


must be had pursuant to the Tucker 
Act, the amount sued for in such 
case being liquidated.—Dexter & 
Carpenter v. U. S., D.C.Del., 275 F. 
566. 

Si mil ar limitation in statute 

District court, in suit to recover 
excess payments made by Fleet Cor¬ 
poration under canceled contract, 
was held without jurisdiction to de¬ 
termine claim of defendant by way 
of set-oif to compensation in excess 
of amount allowed by shipping board, 
in view of special statute giving ex- 
clusive jurisdiction of such claims in 
excess of ten thousand dollars to the 
court of claims.—U. S. v. Skinner & 
Eddy Corporation, C.C.A.Wash., 36 P. 
2d 889, modifying, D.C., 28 P.2d 373, 
and certiorari dismissed Skinner & 
Eddy Corporation v. U, S., 50 S.Ct. 
248, 281 U.S. 770, 74 L.Ed. 1176. 

44. U.S.—U. S. V. De Back, C.C.A. 

Cal., 118 F.2d 208, modifying, D.C., 

De Back v. U. S., 29 F.Supp. 141. 
Permittiiig’ acjdon: for tort 

A private act conferring jurisdic¬ 
tion on federal district court to hear, 
determine, and render judgment on 
claim for wrongful death as if Unit¬ 
ed States were suable in tort was in- 
effective unless statutory right to 
recover existed.—^U. S. v. Durrance, 

C. C.A-Fla., 101 F.2d 109. 

Act ooustmed 

A private act, conferring jurisdic¬ 
tion on district court to render judg¬ 
ment ‘Vith costs under and in ac- 
cordance with the same provisions of 
law as if the United States were a 
private party” on claims of named 
persons for damages to land re- 
sulting from construction of dikes 
and revetments, intended only to put 
United States in position of private 
party with respect to jurisdiction or 
costs, and did not intend that Unit¬ 
ed States was to be treated as a pri¬ 
vate individual in regard to its lia- 
bility for damages.—^Kuhnert v. U. 

S., C.C.A.MO., 127 F.2d 824, affi r mi ng, 

D. a, 36 F.Supp. 798. 
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presence o£ a minimum amount in controversy, un- 
less the case falis within eertain specified excep- 
tions,"*^ and in the discussions supra §§ 27—72 of 
jurisdiction as to particular types and classes of 
cases, there is a consideration of the necessity that 
a minimum amount in connection with the particu- 
lar ground of jurisdiction be involved. The re- 
quired jurisdictional amount must be present in 
suits in equity as well as in actions at law.^^ Un¬ 
der express provision of the statute, the jurisdic¬ 
tional limitation as to the amount in controversy 
does not apply to matters and proceedings in bank- 
ruptcy.^'^ 

Where a specific right of action is ^ven by a 
statute which does not designate the particular 
court in which it may be brought and the action is 
actually brought in the district court, the general 
limitation as to amount or value applies.^^^ Simi- 
larly, where a statute provides that an action there- 
under may be brought in a court “of competent ju¬ 
risdiction,” the question of corapetency is determin- 
able by reference to the general statutes concern- 
ing jurisdiction, so that the general limitation as 


to amount or value applies.^^ 

The minimum amount regulating the jurisdiction 
of the district court with respect to claims against 
the United States is considered supra § 309, and the 
minimum amount regulating the jurisdiction of the 
Canal Zone district court, infra § 315. 

b. Amount Eequired 

In cases where the jurisdictional amount is required, 
the district court has jurisdiction oniy if the amount 
involved exceeds that amount, exclusive of interest and 
costs. 

Under the current provisions of the judicial code, 
in cases where the jurisdictional amount is required, 
the district court has jurisdiction only if the amount 
involved exceeds three thousand dollars, exclusive 
of interest and costs.^O If the amount involved is 
less than that^l or only equal to it^^ the court lacks 
jurisdiction. 

c. What Constitutes Amount or Value Involved 

(1) In general 

(2) Interest, costs, and attorney^s fees 


45. n.S.—PintJ V, Pinei, Mich., 36 S. 

Ct. 416, 240 U.S. 594, 60 L.Ed. 
817. 

15 C.J. p 747 note 97—25 C.J. p 977 
notes 36, 37. 

Amount in contro\’ersy as affecting 
removal of causes see the C.J.S. ti- 
tle Removal of Causes §§ 28^4, 
also 54 C.J. p 224 note 45-p 230 
note 31. 

Constitutionality of provision see su¬ 
pra § 5. 

Dismissal for insufficiency of amount 
see supra § 93. 

Waiver of requirement see supra §§ 
83, 84. 

The purpose of statute making 
amount in controversy determinative 
of federal district court's jurisdiction 
was to prevent dockets of federal 
courts from being" overcrowded with 
small cases that should he broug-ht 
in state courts, which are fully 
equipped to handle such cases.— 
Tlusty V. Gillespie-Rog-ers-Pyatt Co., 
D.C.N.Y., 35 F.Supp. 910. 

CoBstruction 

The statute conferring jurisdiction 
on district courts where matter in 
controversy exceeds three thousand 
dollars must be strictly construed.— 
Scarboroug-h v. Mountain States Tel- 
ephone & Telegraph Co., D.C.Tex., 45 
F.Supp. 176. 

46. U.S.—First State Bank v. Chi- 
cago, R. I. & P. R. Co., C.C.A.Ark., 
63 F.2d 585, 90 A.Ii.R. 544—Adam 
Schumann Associates v. City of 
New York, C.C.A.N.Y., 40 P.2d 216, 
certiorari denied 51 S.Ct 20, 282 U. 
S. 838, 75 Li.Ed. 745—I>elaware 

Consol. Oil Co. v. Randall, D.C.Okb, 


34 F.2d 666—New York Life Ins. 
Co. V. Jones, D.C.N.C., 2 F.Supp. 
600—0'Brien v. Lashar, C.C.A. 
Conn., 274 F. 326, certiorari denied 
42 S.Ct. 51, 257 U.S. 640, 66 L.Ed. 
411—0'Brien v. Anderson, C.C.A. 
Conn., 274 P. 326, certiorari denied 
42 S.Ct. 51, 257 U.S. 640, 66 L.Ed. 
411—Farmers’ & Merchants' Bank 
of Monroe, N. C. v. Federal Reserve 
Bank of Richmond, Va., D.C.N.C., 
274 P. 235. 

47. U.S.—Milkman v. Arthe, D.C.N. 
Y., 213 P. 642. 

25 C.J. p 979 note 91. 

48. U.S.—Smeltzer v. St. Louis & S. 
F. R. Co., C.C.Ark., 168 F. 420. 

49. U.S.—Stewart v. Hickman, D.C. 
Mo., 36 F.Supp. 861—Delaware, L. 
& W. R. Co. V. Lyne, N.J., 193 P. 
984, 113 C.C.A. 604. 

50. U.S.—Schindler v. Spackman, C. 

C. A,S.D., 16 P.2d 45—Dallase&a v. 
Victoria Amusement Enterprises, 

D. C.Pa., 43 F.Supp. 697—Peavey 
V. Reed Co., D.C.N.Y., 41 F.Supp. 
351—^Pink v. Georgia Stages, D.C. 
Ga., 35 F.Supp. 437—^Parsons v. De- 
troit & Canada Tunnel Co., D.C. 
Mich., 15 F.Supp. 986—^Aero-May- 
flower Transit Co. v. Grosjean, D.C. 
La., 3 F.Supp. 527, appeal dis- 
missed Aero Mayflower Transit Co. 
V. Conway, 53 S.Ct. 4, 287 U.S. 671, 
77 L.Ed. 579—Oklahoma Utilities 
Co. V. City of Hominy, D.C.Okl., 2 
F.Supp. 849—Dillon v. Linefcer, C-C. 
A.Cal., 266 F. 688—Nneces Valley 
Town-Site Co. v. McAdoo, D.C,Tex., 
257 F. 143. 

^Tt is the policy of the law that 
oontroversies involving less 

5;tR 


$3,000 should be determined by the 
state courts.''—New York Life Ins. 
Co. V. Stoner, C.C.A.Mo., 92 F.2d 845, 
849. 

Striet constmctioix 
Policy of statute fixing amount 
necessary to give federal court ju¬ 
risdiction calls for its striet con- 
struction.—Healy v. Ratta, N.H., 54 
S.Ct. 700, 292 U.S. 263, 78 llEd. 
1248, reversing, C.C.A., 67 F.2d 554, 
affirmin^, D.C., Ratta v. Healy, 1 P. 
Supp. 669, appeal dismissed Healy v. 

! Ratta, 53 S.Ct 522, 289 U.S. 701, 77 
L.Ed. 1459. 

Effect of successive ^^tutes ou prtfjg 
ones 

U.S.—McKernan v. North River Ins. 

Co., D.C.Wash,, 206 P. 984. 

25 C.J. p 977 note 54. 

5L U.S.—Corcoran v. Royal Be- 
velopment Co., C.C.A.N.Y., 121 P. 
2d 957, affirming, D.C., 35 F.Supp. 
400—City of Do than. Ala v. First 
Nat Bank, C.C.A.Ala., 61 P.2d 685, 
followed in City of Dothan, Ala, 
V. Dothan Nat. Bank, 61 F.2d 687 
—Stone V. Christensen, D.C.Or., 36 
F.Supp. 739—Johnson v. Beneflciai 
Loan Soc., D.C.Del., 34 F.Supp. 392. 

SflL U.S.—Alderman v. Elgin, J. & E. 
Ry. Co., C.C.A.I11., 125 F.2d 971— 
Small V. Frick, D.C.S.G., 40 F.Supp. 
778—Standard Accident Ina Co. v. 
Alexander, Inc., D.C.Tex., 23 F- 
Supp. 807—Travelers' Ina Co. of 
Hartford, Conn., v. Rabinowitss, D. 
C.MdL, 9 F.Suppv 353—^Voorhees V. 
^tna Life Ins. Co., D.EN.J.* 250 
F. 484. 

25 C.J. p 978 note 50. 
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(3) Aggregation of amounts 

(4) Particular proceedings 

(1) In General 

The amount or value in controversy is measured by 
the pecuniary consequence to either party which the 
judgment wlll directiy produce either at once or in the 
future; collateral or specuiative results of the judgment 
cannot be considered. Where the action involves some- 
thlng other or more than a mere sum of money, such 
other matter must be capable of pecuniary evaiuation in 
©rder to be considered, although precise evaiuation is not 
required. 

The matter in controversy, the amount or value 


of which determines the jurisdiction of the district 
court, is the subject matter of the litigation,^^ as 
presented by the record for determination by the 
courtit is the object sought to be gained in the 
litigation.5^ It is to be distinguished from the prin- 
ciple involved^^ and from matters out of which it 
arose.^”^ The authorities have frequently asserted 
the rule that the amount or value involved in the 
controversy is measured by the pecuniary conse¬ 
quence to either party which the judgment will pro- 
duce,^^ according to the judicial decisions on the 


53 . U.S.—^Associated Press v. Em- 

mett P.C.Cal., 45 P.Supp. 907— 
Itewar V. Brooks, D.C.Nev., 16 P. 
Supp. 636—Brandenburg v. Doyle, 
D.am., 12 F-Supp. 342. ^ 

25 €.J. p 977 note 41. 

Tlie matter may consist of proper- 
ty, real or personal, or damages for 
injury to either or to the person.— 
Miller v. Wattier, C.C.Or., 24 P. 49. 

54. U.S.—^Kanouse v. Martin, N.T., 
15 How. 198, 14 L.Ed. 660. 

25 aJ. p 977 note 42. 

55. U.S.—Boesenberg- v. -Chicago Ti- 
tle & Trust Co., C.C.A.I11., 128 F.2d 
245, 141 A,‘L.R. 565—Ronzio v. Den- 
ver & R G. W. R. Co., C.C.A.Utah, 
116 P.2d 604—Nord v. Griffln. C.C. 
AIIl., 86 P.2d 481, certiorari de- 
nied 57 S.Ct. 612, 300 U.S. 673, 81 
L.E(i 879—Healy v. Ratta, C.C.A. 
N.H., 67 P.2d 554, affirming, D.O., 
Ratta v. Healy, 1 P.Supp. 669, ap- 
peal dismissed Healy v. Ratta, 53 
S.Ct. 522, 289 U.S. 701, 77 L.Ed. 
1459, reversed on other grounds 54 
S,Ct 700, 292 U.S. 263, 78 'L.Ed. 
1248—Johnson v. Ingrersoll, C.C.A. 
m, 63 P.2d ^6—^ISTutt v. Ellerbe, 
D.CLS.a, 56 F.2d 1058—Swan Is- 
land Club v. Ansell, C.C.A.N.C., 51 
F.2d 337—New York ‘Life Ins. Co. 
v. Swift, C.C.A.Miss., »38 F.2d 175— 
Adam v. New York Trust Co., C.C. 
ALa., 37 P.2d 826, certiorari grant- 
ed 50 S.Ct 460, 281 U.S. 715, 74 L. 
Ed- 1135, certiorari dismissed -51 S. 
Ct 214, 282 U.S. 814, 75 L.Ed. 728— 
Kutual Life Ins. Co. v. Thompson, 
U.CVa., 27 P.2d 753—Wright v. 
il^utual ‘Life Ins. Co. of New York, 
D.CAla., 3 P.2d 501, reversed on 
other grounds, C.C.A., 19 F.2d 117, 
certiorari granted Mutual Life Ins. 
Uo. of New York v. Wright, 48 S. 
Ct 30, 275 U.S. 513, 72 L.Ed. 400, 
and afflrmed 48 S.Ct 323, 276 U.S. 
602, 72 L.Ed. 726—Mountain States 
Power Co. v. City of Porsyth, D.C. 
Mont, 41 P.Supp. 389—Peavey v. 

Cb., D.C.N.Y., 41 P.Supp. 351 
—Pure Oil Co. v. Puritan Oil Co., 

B.G.Conn., 39 P.Supp. 58—^New Jer- 
»oy Federation of Young Men’s and 
Totieig Women’s Hebrew Ass'ns v. 
Hoffman, D.CPa., 25 P.Supp. 687— 
V. JefCerson Standard Life 


Ins. Co., B.C.S.C., 14 P.Supp. 677— 
Cook's Estate, Trustees v. Shep- 
pard, D.C.Tex., 8 P.Supp. 21, af- 
firmed Barwise v. Sheppard, 55 S. 
Ct 145, 293 U.S. 527, 79 ‘L.Ed. 637— 
Penn Mut ‘Life Ins. Co. of Phila¬ 
delphia V. Joseph, D.C.Minn., -5 F. 
Supp. 1003- 

5S. U.S.—^Wheless v. St Louis, Mo., 
21 S.Ct 402. 180 U.S. '379, 45 L.Ed. 
583—Dewar v. Brooks, D.C.Nev., 16 
P.Supp. 636. 

‘"The value of the "matter In con¬ 
troversy* Is measured not by the 
monetary resuit of determining the 
principle involved, but by its pe¬ 
cuniary consequence to those in¬ 
volved in the litigation.*'—Thomson 
V. Gaskill, Neb., 62 S.Ct 673, 675, 
315 U.S. 442, 86 L.Ed. 951, reversing, 

C.C.A,, Gaskill v. Thomson, 119 P.2d 
105. 

57. U.S.—McNeill v. Southern 'R. 
'Co., N.C., 26 S.Ct 722, 202 U.S. 543, 
50 'L.Ed. 1142, modifying, C.C., 134 
P. 82. 

25 C.J. p 977 note 52. 

Arbitrator^s award 

Amount in controversy, not amount 
of arbitrators’ award, determines 
federal courfs jurisdiction to vacate 
award.—^American Guaranty Co. v. 
CaldweU, C.C.A.Cal., 72 F.2d 209. 

In, a suit on a judgment the 
amount involved is the amount of 
the judgment rather than the amount 
of the original debt which is merged 
in it.—Preston v. Burham, B.C.Ga., 
262 P. 843. 

58. U.S.—^Thompson v. Gaskill, Neb., 

62 S.Ct 673, 315 U.S. 442, 86 L.Ed. 
951—Kroger Grocer & Baking 

Co. V. Lutz, Ind., 57 S.Ct. 215, 299 
U.S. -300, 81 L.Ed. 251—Wheless v. 
St Louis, Mo., 21 S.Ct 402, 180 U. 
S. 379, 45 'L.Ed. 583—Ronzio v. 
Denver «fe R. G. W. R. Co., C.C.A. 
Utah, 116 F.2d 604—Celite Corpo¬ 
ration V. Bicalite Co., C.C.A.Cal., 
9ft F.2d 242, certiorari denied Celite 
Corporation v. Becalite Co., 59 S.Ct 
101, 305 U.S. 633, 83 ‘HEd. 407— 
Brusselback v. Ohicago Joint Stock 
Land Bank, C.C.AHl., 85 F.2d 617, 
certiorari denied Gage v. Brussel¬ 
back, 57 S.Ct 320, 299 U.S. 615, 81 
L.Ed. 454—Jensen v. New York 
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tiife Ins. Co., C.C.A.Neb., 50 F.2cl 
512, order remanding case revoked 
and appeal from decree on remand 
dismissed 59 F.2d 957, certiorari 
denied 53 S.Ct 80, 287 U.S. 626, 77 
■L.Ed, 543—New York Life Ins. Co. 
V. Swift, C.C.AMiss., 38 F.2d 175— 
Belaware Consol. Oil Co. v. Ran- 
dall, B.C.Okl., '34 F.2d 666—Elliott 
V. Empire Natural Gas Co., C.C.A. 
OkL, 4 F.2d 493—Associated Press 
V. Emmett, B.C.Oal., 45 P.Supp. 
907—Griffiths v. Enochs, D.C.La., 
43 P.Supp. 352—Lambrou v. Miner, 

D.C.IIL, '36 P.Supp. 451—New Jer- 
sey Federation of Young Men's and 
Young Women’s Hebrew Ass’ns v. 
Hoffman, D.C.Pa., 25 P.Supp. 68 7— 
Morrow v. Mutual Casualty Co. of 
Chicago, B.C.Ky., 20 P.Supp. 193— 
Dewar v. Brooks, D.C.Nev., 16 F. 
Supp. 636—Enzor v. Jefferson 
Standard Life Ins. Co., D.C.S.C., 14 
P.Supp. 677—Armstrong v. Town- 
send, D.C.Ind., 8 P.Supp. 953—Han- 
nan v. First Nat. Bank, C.C.A. 
lowa, 269 P. 527, appeal dismissed 
First Nat Bank v. Hannan, 45 S. 
Ct 9, 266 U.S. 6'38, 69 L.Ed. 483— 
Oregon R. & Nav. Co. v. Shell, C.C. 
Wash., 125 P. 979, afiirmed on re- 
hearlng, C.C., 143 P. 1004—Sharon 
V. Terry, C.C.Cal., 36 P. 337, 1 ‘L.R. 
A- 572, affirmed Terry v. Sharon, 
9 S.Ct 705, 131 U.S. 40, 33 L.Ed. 
94. 

“It is the amount or value of that 
which the complainant claims to re- 
00 ver, or the sum or value of that 
which defendant will lose if the com¬ 
plainant succeeds in his suit, that 
constitutes the jurisdictional sum or 
value of the matter in dispute which 
tests the jurisdiction.*’—Miller v. 
First Service Corporation, C.C.A.N.D., 
84 F.2d 680, 681, 109 A-L.R. 1179. 

Interveneras demand 

In determining whether sufficient 
amount is involved to entitle federal 
court to take jurisdiction, intervener 
must be considered the same as an 
original plaintifC.—ReppeI v. Board 
of Liquidation, D.C.La., 11 P.Supp. 
799. 

In suit by obligOT to canoel con- 
tract the sum contracted to be paid 
determines j urisdi ction.—Mas sachu- 
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subject, either at once or in the ftiture.^^ Where be, on the value of the property in controversy,*^ 
the action is for a sum of money only, it is the sum or, more precisely, on the increase or diminutioi 
involved in the controversy,^® that is, the greatest in the value of the property directly affected by th< 
sum for which judgment may be obtained®^ that relief prayed,^^ or on the value of the right sought 
determines jurisdiction. Where, however, the ac- to be enforced or preserved, or the value of pre- 
tion involves something other or more than a mere venting the threatened wrong.®^ 


sum of money, jurisdiction depends 

setts Protective Ass*n v. Stephenson, 
D.C.Ky., 5 F.Supp. 586. 

Cancellatioa of frandulent mortgaffe 
on estate property 
In suit to compei accounting- by 
guardian and to cancel mortgages, 
amount by which estate was depleted 
determines jurisdictional amount.— 
Schindler v. Spackman, C.C.A.S.D., 
16 P.2d 45. 

Value of release 

In action for specific performance 
of contract to deliver general release 
to plaintiff against whom defendant 
had brought action- for malicious 
prosecution and had demanded three 
hundred thirty thousand dollars in 
damages, the “amount in controver- 
sy” was three hundred thirty thou¬ 
sand dollars and hence the action 
involved the federal court jurisdic¬ 
tional sum.—Peavey v. Reed Co., D.C. 
N.T., 41 F.Supp. 351. 

50. U.S.—Elliott V. Empire Katural 
Gas €o., aCA-Okl., 4 F.2d 493— 
Griffith V. Enochs, D.C.La., 43 F. 
Supp. 352—Lester v. Prudential 
Ins. Co. of America, D.C.Mass., 24 
F.Supp. 54—Enzor v. Jefferson 
Standard Life Ins. Co., D.C.S.C., 14 
F.Supp. 677—Armstrong v. Town- 
send. D.C.Ind„ 8 F.Supp. 953. 
Where the object is to prevent a 
future loss which will exceed the ju¬ 
risdictional amount, the court has 
jurisdiction regardless of the amount 
of damage that has presently ac- 
crued.—Davis v. American Foundry 
Eauipment Co., O.C.A.Ind., 94 F.2d 
441, 115 A.L.R. 1486—JMew York Life 
Ins. Co. V. Swift, C.C.A.Miss., 38 F.2d 
175—^Adam v. New York Trust Co., 
C.C.A.'La., 37 F.2d 826, certiorari 

granted 50 S.Ct. 460, 281 U.S. 715, 
74 L-Ed. 11*35, certiorari dismissed 51 
S.Ct. 214, 282 U.S. 814, 75 L.Ed. 728— 
Essenkay Corporation v. Mangel 
Stores Corporation, D.G.N.Y., lO F- 
Supp. 50—Penn Mut. Life Ins. Co. of 
Philadelphia v. Joseph, D.ClVCinn., 5 
F.Supp. 1003. 

60. U.S.—Massachusetts Protective 
Ass'n V. Stephenson, D.CJECy., 5 F. 
Supp. 586. 

Zdg^uidated damasres, like any other 
damages, may form basis of jurisdic¬ 
tion of federal distrlct court-—^Asso¬ 
ciated Press V. Bramett, IXC-Cal., 45 
F.Supp. 907. 

61. U.S.—Equitabie Life Assur. Soc. 
of U. S. V. Wilson, C.O.A.Cal., 81 F. 
2d 657—^Wilderman v. Roth, C.C.A. 


, as the case may | The pecuniary 

Pa., 17 P.2d 486, affirming, D.C., 9 
P.2d 637—Mayers v. Associated In- 
demnity Corporation, D.C.Tex., 22 
F.Supp. 956—Massachusetts Pro¬ 
tective Ass’n V. Stephenson, D.C. 
Ky., 5 F.Supp. 586—Davies v. Sun 
Life Assur. Co. of Canada, D.C. 
Wash., 2 F.Supp. 955. 

WHere exemplary damages are re- 
ooverahle, the amount of such dam¬ 
ages which may be recovered consti¬ 
tutas part of the amount in contro- 
versy.—Hague v. Committee for In- 
dustrial Organization, C.C.A.N-J., 101 
P.2d 774, modifying, D.C., Committee 
for Industrial Organization v. Hague, 
25 F.Supp. 127, certiorari granted 
Hague V. Committee for Industrial 
Organization, 59 S.Ct 4S6, 306 U.S. 
624, 83 L.Ed. 1028, modified on other 
ground.s 59 S.Ct 954, 307 U.S. 496, 
83 L.Ed. 1423—Greene v. Keithley, C. 
C.A.Neb., 86 P.2d 238—Young v. 
Main, C.C.A.Iowa, 72 F.2d 640— 
Ragsdale v. Rudich, CC.A-Ga., 293 P. 
1S2. 

62. U.S.—Massachusetts Protective 
Ass’n V. Stephenson, D.C.Ky., 5 P. 
Supp. 586—Ryan v. Seaboard & R. 

R. Co., C.C.Va., 89 P. 397. 

63. U.S.—^Associated Press v. Em- 
mett, D.C.Cal., 45 F.Supp. 907— 
Griffith V. Enochs, D.C.La., 43 F. 
Supp. 352—Colony Coal & Coke 
Corporation v. Napier, D.C.Ky., 28 
F.Supp. 76—^Dewar v. Brooks, D.C. 
Nev„ 16 F.Supp. 636. 

“To raeasure the amount in contro- 
versy by reference to the value of 
certain property, irrespective of the 
extent of injury to it, would be en- 
tirely arbitrary and inconsistent 
with the general principle hy which 
the amount in cpntroversy is defined 
as the ‘value of the object to be 
gained' by the action.”—^Pure Oil Co. 
V. Puritan Oil Co., D.C-Conn., 39 F. 
Supp. 68, 71. 

64. U.S.—Brotherhood of 'Locomo- 
tive Firemen and Enginemen v. 
Pinkston, Ohio, 55 S.Ct 1, 293 U.S. 
96, 79 L-Ed. 219, affirming, C.C.A-, 
Pinkston v. Brotherhood of Loco- 
motive Firemen and Enginemen, 69 
F.2d 600, and certiorari granted 
Brotherhood of Locomotive Fire¬ 
men & Enginemen v. Pinkston, 54 

S. Ct 866, 292 U.S. 621, 78 L.Ed. 
1477, rehearing denied 55 S.Ct 311, 
293 U.S. 632, 79 L-Ed.. 717—West- 
em & A. R. R. V. Railroad Com- 
mission of Georgia, Ga., 43 S.Ct. 
252, 261 U.S. 264, 67 L.Ed. 645, re- 
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resuit which measures the pres- 

versing, D.C., 275 F. 128—United 
Enterprises v, Dubey, C.C.A.Fia., 
128 F.2d 843, affirming, D.C., 42 f! 
Su-pp. 60—^Purcell v. Summers, C 

C. A.S.O., 126 F.2d 390, reversing, 

D. C., 34 F.Supp. 421—Celite Cor¬ 
poration V. Dicalite Co., C.C.A.Cal, 
96 F.2d 642, certiorari denied Celite 
Corporation v. Decalite Co., 59 S.Ct 
101, 305 U.S. 633, 83 L.Ed, 407— 
Gavica v. Donaugh, C.C.A.Or., 93 
F.2d 173—Electro Therapy l4od- 
ucts Corporation v. Strong, CCA 
CaL, 84 P.2d 766—Healy v. Ratta, 

C. aA.N.H., 67 F.2d 554, affirming, 

D. C., Ratta v. Healy, 1 F.Supp. 6S9, 
appeal dismissed Healy v. Ratta, 

53 S.Ct 522, 2S9 U.S. 701, 77 L.E& 
1459, reversed on other grounds 

54 S.Ct 700, 292 U.S. 263, 78 LEd. 

1248—Swan Island Club v. AnseR, 
C.C.A.N.C., 51 F.2d 337—General 

Petroleum Corporation of Califor- 
nia V. Beanblossom, C.C.A.Wash., 
47 P.2d 826—Cohn v. Cities Service 
Co., C.C.A.N.Y., 45 F.2d 687—New 
York Life Ins. Co. v. Swift, C.C.A 
Miss., 38 F.2d 175—^Wisconsin Elec¬ 
tric Co. V. Dumore Co., €.C.A.01iio, 
35 F.2d 555, certiorari granted 50 
S.Ct 333, 281 U.S. 710, 74 LEd. 
1132, certiorari dismissed 51 S-Ct 
214, 282 U.S. 813, 75 L.Ed. 728— 
Campbell Baking Co. v. City of 
Mary ville. Mo., D.C.Mo., 31 P.2d 466 
—Pacific Telephone & Telegraph 
Co. V. Agnew, C.CA.Wash., 6 F.2(3 
221, reversing, D.C., 2 F.2d 156— 
Lambert v. Yellowley, C.C.A.N.Y., 4 
F.2d 915, reversing, D.C., 291 F. 640, 
and affirmed 47 S.Ct 210, 272 U.S. 
581, 71 'L.Ed. 422, 49 A.LR. 575— 
Wright V. Mutual Life Ins. Co. of 
New York, D-CAla, 3 F.2d 501, re¬ 
versed on other grounds, C-C.A., 19 
F.2d 117, certiorari granted Mutual 
Life Ins. Co. of New York v. 
Wright 48 S.Ct 30, 275 U-S. 513. 
72 L.Ed. 400, and affirmed 48 
323, 276 U.S. 602, 72 ‘LEd. 726— 
Associated Press v. Emmett D.C. 
Cal., 45 F.Supp. 907—Mutual Life 
Ins, Co. of New York v. Moyle, D. 
C.S.C, 34 F.Supp. 127—Bley v* 
Travelers Ins, Co., D.C.Ala., 27 F. 
Supp. 351—Gohitis v. Minersviile 
Sehool Dist, D.aPaw, 34 F.Sapp. 
271, affinned, CCA-, Mln^sfviBe 
School Dist V. Gobitis, -l&S W.2A 
683,. certiorari granted 60 S.Ct 809. 
309 U.S. 645, 84 L.Ed. 998, reversed 
on other grounds 60 S.Ct. 1010, 310 
U.S. 586, 84 L.Ed. 1375, 127 A.LB. 
1493—^Dewar v. Brodks» D-CNev., 
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gjjce or absence of the jurisdictional amount must 
bc such as will be directly produced by the litiga- 
^00.65 It does not include results merely collateral 
or incidental to the determination of the issue 
raised by the pleadings,^^ such as the probative ef- 
fect of the judgment in a subsequent litigation in 
which the jurisdictional amount will be present.^^ 
Oniy the amount or value actually involved in the 


controversy may be considered and, where pe- 
cuniary results claimed to bring the case within the 
jurisdiction are so contingent, speculative, or un- 
certain that they cannot be deemed part of the mat- 
ter in controversy, they cannot be considered in de- 
termining whether the jurisdictional amount is in¬ 
volved. 

Pecuniary valuation. In all cases where a juris- 


15 F.Supp. 636—Massachusetts 
protective Ass’n v. Stephenson, D. 
CXKy., 5 F.Supp. 586—Hutchinson 
Box Board & Paper Co. v. Van 
Honi, C.aA.Kan., 293 F. 424. 

15 C.J. p 753 note 40—25 O.J. p 977 
note 49. 

A for a declaratory jndgrment 
finding valid a contract having an 
admitted value. if valid, of at least 
nine thousand five hundred dollars 
bat under which only t-wo thousand 
dollars is presently recoverable, is 
within the jurisdiction of the feder- 
al court, as the value in controversy 
is the value of that which it is 
s^iight to have declared free from 
donbt.—Davis v. Arperican Foundry 
Equipment Co., C.C.A.Ind., 94 F.2d 
441, 115 A.‘L.R. 14S6. 

es. U.S.—^Bonzio v. Denver & R. G. 
W. R. Co., C.aA.Utah, 116 F.2d 
604—Elliott V. Empire Natural Gas 
Co., C,C.A.Kan., 4 F.2d 493—Griffith 
v. Enochs, D.C.La., 43 F.Supp. 352 
—Shahotzky v. Massachusetts Mut. 
Life Ins. Co., E.C.N.Y., 21 F.Supp. 
166—Enzor v. Jefferson Standard 
Life Ins. Co., D.C.S.C., 14 F.Supp. 
$77—Brandenburg- v. Doyle, B.C. 
Ili, 12 F.Supp. 342. 
e& U.S.—Healy v. Ratta, N.H,, 54 
S.Ct 700, 292 U.S. 263, 78 L.Ed. 
1248, reversingr, C.C.A., 67 F.2d 554, 
eMnaing-, D.C., Ratta v. Healy, 1 
F.Supp. 669, appeal dismissed Hea¬ 
ly V. Ratta, 5*3 S.Ct. 522, 289 U.S. 
701, 77 HEd, 1459—Equitable Life 
Assur, Soa of U. S. v. Wilson, C.C. 
JLC&U 81 P.2d 657—City of Paw- 
husfca, Okl., ex rei. Graham v. Mid¬ 
land Valley R. Co., C.C.A.Okl., 33 
F.2d 487—^Wichita County Im- 
provummt Dist, v. Western Union 
Telegraph Co., D.C.Tex., 22 F.2d 
997—Wrigrht v. Mutual Life Ins. 
€o. of New York, CC.A-Alau, 19 P. 
2d 117, reversinff, D.C., 3 F.2d 601, 
certiorari granted Mutual Life Ins. 
C5(x of New York v. Wright, 48 S. 
CL 30, 275 U.S. 513, 72 L.Ed. 400, 
and affirmed 48 S.Ct. '223, 276 U.S. 
602, 72 L.Ed. 726—Elliott v. Em¬ 
pire Natural Gas Co., C.C.A.kan., 

4 F.2d 493—Scarborough v. Moun- 
tain States Telephone & Telegraph 
Co., D.CTex., 45 F.Supp. 176—Cal- 
houn V. Lan&e, D.C.Md., 40 F.Supp. 
264—Mutual Life Ins. Co. of New 
York V. Moyle. U.C.S.C., 34 F.Supp. 
127—Mitchell v. Mutual Life Ins. 
Co. of New York, D.C.La.^ 3/1, 


Supp. 441—Stockman v. Reliance 
Life Ins. Co. of Pittsburgh, Pa., D. 
C.S.C., 28 F.Supp. 446—Struble v. 
Connecticut Mut. Life Ins. Co. of 
Hartford, D.C.Pla., 20 F.Supp. 779 
—State Life Ins. Co. of Indianapo- 
lis, Ind- V. Wichita County Water 
Improvement Dist. No. 2, D.C.Tex., 
18 F.Supp, 834—'Brandenburg v, 
Doyle, D.C.Ill., 12 F.Supp. 342— 
Cook's Estate, Trustees v. Shep- 
pard, D.C., Tex., 8 F.Supp. 21, af¬ 
firmed Barwise v. Sheppard, 55 S. 
Ct 145, 293 U.S. 527, 79 L.Ed. 637— 
Ginsburg v. Pacific Mut. Life Ins. 
Co. of California, D.G.N.Y., 5 F. 
Supp. 296, reversed on other 
grounds, C.C.A., 69 F.2d 97—Atlan¬ 
tic Coast Line Ry. Co. v. Railroad 
Commission of Georgia, D.C.Ga., 
281 P. 321. 

67. U.S.—^New England Mortgage 
Co. V. Qay, Ga., 12 S.Ct. 815, 145 

U. S. 123, 36 L.Ed. 646—Equitable 
Life Assur. Soc. of U. S. v. Wil¬ 
son, C.C.A.Cal., 81 P.2d 657—Bell 

V. Philadelphia Life Ins. Co., C.C. 
A.N.C., 78 F.2d 322—Wichita Coun¬ 
ty Improvement Dist. v. Western 
Union Telegraph Co., D.C.Tex., 
22 F.2d 997—Elliott v. Empire Nat¬ 
ural Gas Co., C.C.AJCan., 4 F.2d 
493—Stockman v, Reliance Life 
Ins. Co. of Plttsburgh, Pa., D.C.S. 

C. , 28 F.Supp. 446—Duke v. State 
Life Ins. Co., D.C.Tex,, 4 F.Supp- 
138—Atlantic Coast Line Ry. Co. 
V. Railroad Commission of Georgia, 

D. C.Ga., 281 F. 321. 

That Judgmeiit will coustltate an 
estoppel In a subsequent action can¬ 
not be availed of to add to the sum 
or value of the matter in contro¬ 
versy.—^Wright V. Mutual Life Ins. 
Co. of New York, C.C.A,AJa., 19 F.2d 
117, reversing, D.C., 3 P.2d 501, cer¬ 
tiorari granted Mutual Life Ins. Co. 
of New York v. Wright, 48 S.Ct. 30, 
275 U.S. 613, 72 L.Ed. 400, and af¬ 
firmed 4^ S.Ct. 323, 276 U.S. 602, 72 
Li.Ed. 726^Shabotzky v. Massachu¬ 
setts MuL Life Ins. Cq., D.C.N.Y., 21 
F.Supp. 166, 

68 . U.S.—Healy v. Ratta, N.H., 54 S. 
Ct. 700, 292 U.S. 263, 78 L.Ed. 1248, 
reversing, C.C.A., 67 F.2d 55-^, af- 
firming, D.C., Ratta v. Healy, 1 P. 

' Supp. 669, appeal dismissed Healy 
V. Ratta, 53 S.Ct. 522, 289 U.S. 701, 
77 L.Ed,., 1459—Equ^tal^e Lifq As- 
. sur. Soc. of U. S. V, Wilson, C.C.A. 

' Cal., Sl P;2<r 657—BeU v. Phila- 
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delphia Life Ins. Co., C.C.A.N.C., 78 
F.2d 322—City of Belton v. Omaha 
Trust Co., C.C.A.Tex., 17 P.2d 90 
—Mutual Life Ins. Co. of New 
York V. Moyle, D.C.S.C., 34 F.Supp. 
127—Stockman v. Reliance Life 
Ins. Co. of Pittsburgh, Pa., D.C.S. 
C., 28 F.Supp. 446—Enzor v. Jeffer¬ 
son Standard Life Ins. Co., D.C.S. 

C. , 14 F.Supp. 677—John Deere 

Plow Co. V. Ortner, D.C.Mich., 11 
F.Supp. 375—^Atlantic Coast Line 
Ry. V. Railroad Commission of 
Georgia, D.C.Ga., 281 P. 321. 

Penalty not yet incurred 

Where suit to enjoin enforcement 
of state Copyright act was brought in 
federal court before act went into 
effect, no penalties couid have been 
incurred under the act at the time 
of the institution of the suit, and 
hence penalties couid not be includ- 
ed in determining whether jurisdie- 
tional amount of more than three 
thousand dollars, exclusive of inter- 
est and costs, was involved.—Buck v. 
Case, D.C.Wash., 24 F.Supp. 541, ap¬ 
peal dismissed in part Buck v. Gal- 
lagher, 59 S.Ct 145, 305 U.S. 569, 83 
L.Ed. 358, reversed on other grounds 
59 S.Ct 740, 307 U.S. 95, 83 L.Ed. 
1128. 

69. U.S.—Healy v. Ratta. N.H.. 54 

S.Ct 700, 292 U.S. 263, 78 L.Ed. 
1248, reversing, C.C.A., 67 F.2d 554, 
affirming, D.C., Ratta v. Healy, 1 
F.Supp. 669, appeal dismissed 
Healy v. Ratta, 53 S.Ct 522, 289 U. 
S. 701, 77 LJEd. 1459—Carroll v. 
Somervell, aOA-N.Y., 116 P.2d 918 
—^Pure Oil Co. v. Puritan Oil Co., 

D. C.Conn., 39 F.Supp. 68 —Cooney 
V. I/egg, D.QCaL, 34 F.Supp. 531— 
Paul V. Craemer, D.CCaL, 24 F- 
Supp. 353—^Travelers' Ins. Co. of 
Hartford, Gonn., v. Rabinowitz, D. 
C.Md., 9 F.Supp, 353—Cook’s Es¬ 
tate, Trustees v. Sheppard, D.C* 
Tex., 8 F.Supp. 21, affirmed Bar¬ 
wise V. Sheppard, 55 S.Ct. 146, 293 
U.S. 527, 79 L.Ed. 637—Duke v. 
State Life Ins. Co., D.C.Tex., 4 F. 
Supp. 138- 

“Jurisdiction is based on actuality, 
not prophecy, the pressure of a 
grievance immediately felt and pres¬ 
ently measurable in money of the 
jurisdictional amount Speculative 
anticipation that conditions, from 
which present ilis, not now suffi¬ 
cient in amount to give jurisdic¬ 
tion, flow. may in time aggregate the 
necessary amount will npt. support 
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dictional amount is required, the matter in contro- 
versy, if it is not solely a sum of money, must be 
such that it is capable of being valued in money, in 
order to come within the grant of jurisdictionJ® 
However, the fact that the value of the matter in 
controversy cannot be measured with exactness does 
not defeat the court's jurisdiction.’^! In the appli- 
cation of this rule it has been held that value may 
be predicated of political or social rights,’^^ civil 
rights,'^^ and of the right of a foreign Corporation 
to engage in interstate commerce within a certain 
state,but not of the matter in controversy in ha¬ 
beas corpus,or in a suit by a stockholder to com- 
pel a Corporation to permit an inspection of its 
books and records,'^^ or in a suit for divorce,'^’^ even 
though alimony is claimed,78 or in a suit to annui 
a divorce decree.*^^ 

(2) Interest, Costs, and Attorney^s Fees 

Interest and costs cannot be considered part of the 


I amount in controversy, except where they are demarvded 
as part and parcei of the original demand, and not merely 
as ancillary or incidental thereto^ Attorney’s fees may 
be included where they are cJaimed as part of the dam- 
ages recoverable, but not where they are allowable as 
costs. 

Under the express terms of the statute requiring 
the amount in controversy, exclusive of interest and 
costs, to exceed the stated amount, interest as sudi 
cannot be added to the principal sum demanded to 
make up the jurisdictional amount.^^ However, 
where an amount representing interest is not mere¬ 
ly accessory or incidental to the principal demand, 
but is part and parcei of the obligation sought to be 
enforced in the federal court, or is claimed to be an 
element of the damages sought to be recovered, 
such amount may be considered as part of the 
amount in controversy.^^ Since costs are ordinarily 
merely incidental to a judicial proceeding and not 


jurisdiction.”—^Vicksburg-, S. & P. Ry. 
Co. V. Nattin, C.C.A.L.a., 58 F.2d 979, 
980, affirming, D.C., 51 F.2d 1061, mo- 
tion denied 54 F.2d 712—Schlosser v. 
Welsh. D.C.S.D., 5 F.Supp. 993, 996. 
7a U.S.—Neustein v. Mitchell, C.C. 
A.N.Y., 130 F.2d 197, modifying, 
D.C., 42 F.Supp. 839—Carroll v. 

Somervell, C.C.A.N.T., 116 F.2d 918 
—Greenough v. Independence Lead 
Mines Co., D.C.Idaho, 45 F.2d 659— 
Asbury v. New York Life Ins. Co., 
D.C.Ky., 45 F.Supp. 513—Purcell v. 
Summers, D.C.S.C., 34 F.Supp. 421 
—Farmers’ & Merchants’ Bank of 
Monroe, N.C., v. Federal Reserve 
Bank of Richmond, Va., D.C.N.C., 
274 F. 235. 

25 C.J. p 978 note 58. 

71. U.S-—Mutual Life Ins. Co. v. 
Thompson, D.C.Va., 27 P.2d 753— 
Lester v. Prudential Ins. Co. of 
America, D.C.Mass., 24 F.Supp. 54 
—Penn Mut. Life Ins. Co. of Phil¬ 
adelphia V. Joseph, D.C.Minn., 5 F. 
Supp. 1003. 

Value of -minl-ng claims 

Speculative value and fact that ore 
veins extend through premises may 
be considered in determining value 
of mining claims for jurisdictional 
purposes.—Kline v. Wright, B.C. 
Idaho, 42 F.2d 927. 

Anticlpated. gains from fur trapping 
In an action for breach of a con- 
tract employing plaintifC as agent 
on commission to engage trappers to 
trap furs on commission basis, plain- 
tifC might well have established that 
his commissions on the furs that 
would have been obtained by the 
trapping operations had there been 
no breach would have exceeded the 
jurisdictional amount.—Prejean v. 
Delaware-Louisiana Fur-Trapping 
Co., C.C.A-La., 13 F.2d 71, reversing, 
L.C., 8 F.2d 357. 


Future paxticipatiou in pension fund 
District court had jurisdiction of 
widow’s suit in equity to preserve 
and protect right of future participa- 
tion in widows’ pension fund under 
certificate calling for monthly fn- 
stallments for life provided widow 
does not remarry, where, by actuarial 
determination of her life expectancy 
and likelihood of remarrying, value 
of widow's right to receive monthly 
payments as long as she remained 
unmarried exceeded the jurisdictional 
amount.—Brotherhood of Locomotive 
Firemen and Enginemen v. Pinkston, 
Ohio, 55 S.Ct. 1, 293 U.S. 96, 79 L.Ed. 

I 219, affirming, C.C.A, Pinkston v. 
Brotherhood of Locomotive Firemen 
and Enginemen, 69 F.2d 600, certio¬ 
rari granted Brotherhood of Locomo¬ 
tive Firemen & Enginemen v. Pink¬ 
ston, 54 S.Ct. 866, 292 U.S. 621, 78 L. 
Ed. 1477, and rehearing denied 55 S. 
Ct. 211, 293 U.S. 632, 79 L.Ed. 717. 

72. U.S.—Carroll v. Somervell, C.C. 

A.N.Y., 116 F.2d 918. 

25 C.J. p 978 note 59. 

73- U.S.—Hague v. Committee for 
Industrial Organization, C.C.A.N.J., 
101 F.2d 774, modifying, D.C., Com- 
mittee for Industrial Organization 
V. Hague, 25 F.Supp. 127, certio¬ 
rari granted Hague v. Committee 
for Industrial Organization, 59 S. 
Ct. 486, 306 U.S. 624, 83 L.Ed. 1028, 
and modified on other grounds 59 
S.Ct. 954, 307 U.S. 496, 83 L.Ed. 
1423. 

74. U.S.—McNeill v. Southern R. 
Co., N.C-, 26 S.Ct. 722, 202 U.S. 543, 
50 L.Ed. 1142, modifying, C.C., 134 
P. 82. 

75. U.S.—Mutual Life Ins. Co. v. 
Thompson, D.C.Va., 27 F.2d 753. 

25 C.J. p 978 note 61. 
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7G. U.S.—^Whitney v. American Ship- 
building Co., D.C.Ohio, 197 P. 777. 

77. U.S.—Mutual Life Ins. Co. v. 
Thompson, D.C.Va., 27 P.2d 753. 

25 C.J. p 978 note 63. 

78. U.S.—De la Rama v. De fei 
Rama, Philippine, 26 S.Ct 485, 201 
U.S. 303, 50 L.Ed. 765. 

79. 111.—Caswell v. Caswell, 11 N.E. 
342, 120 111. 377. 

80. U.S.—City of Pawhuska, OM.. 
ex rei. Graham v. Midland Valley 
R. Co., C.C.A.Okl., 33 F.2d 487—Se- 
curity Mut. Life Ins. Co. v. Har- 
wood, C.C.A.Mass., 16 P.2d 250— 
Home Life Ins. Co. v. Sipp, C.C.A 
N.J., 11 p.2d 474—Hovenden v. City 
of Bristow, D.C.Okl., 34 F.Supp. 
674—Gilliland v. Colorado Life Co., 
D.C.Mo., 15 F.Supp. 367—A. H- 
Marshal Co. v. Buick Motor Co., D. 

C. N.Y., 251 F. 685—Central Com- 
mercial Co. v. Jones-Dusenbury 
Co., 111., 251 P. 13, 163 C.C.A. 263 
—Voorhees v- .<®tna Life Ins. Co., 

D. C.N.J., 250 P. 484. 

15 C.J. p 764 note 41. 

Interest accrning before suit brought 
The phrase, “exclusive of interest 
and costs,” in the statute, refers to 
interest accrued before filing of com- 
plaint, not that accruing after suit 
was brought.—^Athan v. Hartford 
Fire Ins. Co., C.CJLN.Y., 73 FM 
66 . 

81. U.S.—^Brown v. Webster, Neb., 

15 S.Ct 377, 156 U.S. 328, 39 DEd. 
440—Brusselback v. Chicago jofnt 
Stock Land Bank, C.C.A.I11., 85 F- 
2d 617, certiorari denied Gage v. 
Brusselback, 57 S.Ct 320, 299 U,S. 
615, 81 L.Ed. 454—Brush v. World 
Pire & Marine Ins. Co., D.C.Fla., 33 
P.2d 1007—Schlorer v. Mangin, D. 
C.N.Y,, 39 F.Supp. 64—^Ray v. 

New York Life Ins. Co., D.CLLa., 29 
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part o£ the recovery, they cannot be considered in 
determining the amount in controversy.^^ Where 
attorney^s fees are claimed as part of the damages 
recoverable, such fees are properly considered in 
making up the jurisdictional amount ;S3 attor- 

ne/s fees which are allowable only as costs are 

not to be taken into consideration.^^ 

(3) Aggregation of Amounts 

Interests of parties Joined solely for convenience can¬ 
not be aggregated so aa to confer jurfsdiction, and or- 
dinarily the court will have jurisdiction only as to those 
plaintiffs or defendants whose separate claims or the 
separate claims against whom are in themselves suffi¬ 
cient to confer Jurisdiction; but where persons are United 
by a sufficient community of interest in the subject mat- 


ter of the litigation, as In the case of a genuine repre- 
sentative or class action, the aggregate of their interests 
determines the court’s jurisdiction. Assigned claims may 
be aggregated to confer jurisdiction, unless the assign- 
ments are only colorable and made solely for the purpose 
of collection. 

It is well settled that the interests of parties 
joined solely for the purpose of convenience in a 
proceeding in the district court cannot be aggregat¬ 
ed to confer jurisdiction.^^ Thus, where several 
plaintiffs assert distinet and separate demands in a 
single suit, the amounts thereof cannot be aggregat¬ 
ed to make up the jurisdictional amount, and ju¬ 
risdiction can be sustained only as to those claims 
which exceed such amount.^® So too, where sep- 


F.Supp- 497—Gilliland v. Colorado 
Life Co., D.C.Mo., 16 F.Supp. 367 
—Central Commercial Co. v. 
Jones-Dusenbury Co., 111., 251 F. 13, 
163 C.C.A. 263—Continental Casual- 
ty Co. V. Spradlin, Va., 170 F. 322, 
95 C.C.A. 112. 

However, it has been held that in¬ 
terest, even if looked on as the meas- 
nre of damages suffered by reason of 
nonpayment of money when due and, 
therefore, a penalty, is stili '‘inter¬ 
est” in its very nature, and it can¬ 
not be ineluded in the “matter in 
controversy,” even though it is de- 
nominated a penalty and is imposed 
by statute.—Merrigan v. Metropoli¬ 
tan Life Ins. Co., D.C.La., 43 F.Supp. 
269. 

Interest coupons, matured when the 
suit was begun, are separate en- 
forceable obligations and may be in- 
cluded in the amount in controversy. 
—^Brown-Crummer Inv. Co. of ‘Wichi- 
ta, Kan., v. City of Florala, Ala., D.C. 
Aia., 55 F.2d 238—Tyler County, Tex., 
V. Town, C.C.A,Tex., 23 F.2d 371, cer¬ 
tiorari denied 49 S.Ct. 9, 278 U.S, 601. 
73 LuEd. 530—Hovenden v. City of 
Biistow, D.C.Okl., 34 F.Supp. 674 
—15 C.J. p 764 note 41 EfJ. 

Benalty 

A charge of twelve per cent on un- 
paid installments of special improve- 
ment bonds of a Street improvement 
district constituted a “penalty” or 
a charge distinet from the obligation 
bf the bonds, and could be considered 
in determining the jurisdictional 
amoupt.—Hovenden v. City of Bris- 
tow, supra. 

Aetion on supersedeas bond 

Where plaintifC had judgment in a 
state court action, and plaintifC ap- 
pealed filing a supersedeas bond con- 
ditioned to pay the judgment with 
interest if afflrmed, in an action on 
the bond after affirmance, interest 
was properly considered^ part of the 
amount in controversy.—Fitcbner v. 
toerican Surety Co. of New York, D. 
CLFIa., 2 F.Supp. 321. 

Zn. an action sounding in tort, 
where part of the damages demanded 


is measured by the rate of interest 
on a sum of money, that part of the 
claim may be considered in making 
up the jurisdictional amount.—Ches- 
brough V. Northern Trust Co., Mich., 
40 S.Ct. 237. 252 U.S. 83, 64 L.Ed. 
470—Simecek v. U. S. National Bank 
of Omaha, C.C.A.Neb., 91 F.2d 214. 

82 . U.S.—Merrigan v. Metropolitan 
Life Ins. Co., U.C.La., 43 F.Supp. 
209—^Washington County v. Wil¬ 
liams, Neb., 111 F. 801, 49 C.C.A. 
621. 

aProtest fees, being taxable costs, 
cannot be considered part of the 
amount in controversy in an action 
on a promissory note.—Baker v. 
Howell, C.C.Neb., 44 F. 113. 

'Where costs iu aaiother action or 
proceeding are part of the Principal 
demand involved in the action in the 
federal court, they are ineluded.— 
Employers Mut, Liability Ins. Co. of 
Wisconsin v. Andrus, U.C.Ala., 39 F. i 
Supp. 605—Fitchner v. American 
Surety Co. of New York, D.C.Fla., 2 
F.Supp. 321—Glen Inv. Co. v. Hom¬ 
ero, N.M., 264 F. 239, 165 C.C.A. 527. 

Dishursements may be ineluded if 
they are part of the matter put in 
controversy by the complaint, but not 
if they are to be recovered as part 
of statutory costs,—Cogswell v. Trib¬ 
une Co., D.C.N.Y., 16 F.Supp. 631. 

83. U.S.—^Wilson v. Alliance Life 
Ins. Co., C.C.A.Tex., 108 F.2d 150— 
Nathan v. Hock Springs Uistilling 
Co., C,C.A.Ky., 10 F.2d 268—Uur- 
tis V.' Harris, Davis & Co., C.C.A. 
Ala., 272 F. 265, 

15 C.J. p 767 note 47. 

ILimitatious ou amount 

(1) The amount of attorney"s fees 
that may be ineluded cannot exceed 
the amount demanded therefor.— 
Mitchell V. Mutual Life InfS. Co. of 
New York, U.C.La., 31 F.Supp. 441. 

(2) Only reasonable fees may be 
ineluded.—TColorado Life Co. v. Steele, 
C.C.A^Ark., 95 F-2d 535—Merrigan v. 
Metropolitan Life Ins. Co., D.C.La., 
43 F.Supp. 209. 
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84. U.S.—Swofford v. Oregon Cornu¬ 
copia Mines, C.C.Or., 140 P. 957. 

85. U.S.—First Nat. Bank v. Harri- 
son County, C.C.A.Iowa, 57 F.2d 56, 
certiorari denied 53 S.Ct. 13, 287 

U. S. 611, 77 L.Ed. 531—Gramling 

V. Maxwell, D.C.N.C., 52 P.2d 256 
—Griffith V. Enochs, D.C.La., 43 
F.Supp. 352—Small v. Frick, U.C.S. 
C., 40 F.Supp. 778 —Pioneer Coal 
Co. V. Bush, D.C.Ky., 16 F.Supp. 
117, appeal dismissed, C.C.A., Ken- 
tucky-Jellico Coal Co. of Delaware 
V. Chitwood, 99 P.2d 1008. 

15 C.J. p 768 note 73. 

The rules of joinder do not gov- 
em jurisdiction; hence, where no de¬ 
mand equals or exceeds the jurisdic¬ 
tional amount, the court acquires no 
jurisdiction by virtue of the fact 
that plaintiffs allege a community of 
interest as justification for joining 
in same complaint.—Dewar v. Brooks, 
D.C.Nev., 16 F.Supp. 636. 

86 . U.S.—Thomson v. Gaskill, Neb., 
62 S.Ct. 673, 315 U.S. 442, 86 L.Ed. 
951—Hague v. Committee for In^ 
dustrial Organization, N.J., 59 S. 
Ct. 954, 307 U.S. 496. 83 L.Ed. 1423, 
modifying, C.C.A., 101 P.2d 774, 
modifying, D.C., Committee for In- 
dustrial Organization v. Hague, 25 
F.Supp. 127, certiorari granted 
Hague V. Committee for Industrial 
Organization, 59 S.Ct. 486, 306 U. 
S. 624, 83 L.Ed. 1028—Clark v. Paul 
Gray, Inc., 59 S.Ct. 744, 306 U.S. 
583, 83 L.Ed. 1001, reversing, D.C., 
Paul Gray, Inc. v. Ingels, 2^ P. 
Supp. 946—Lion Bonding & Sure¬ 
ty Co. V. Karatz, 43 S.Ct. 480, 262 
U.S. 77, 67 L.Ed. 871, reversing, 
C.C.A.Minn., 280 F. 532, 281 F. 1021 
and, C.C.A.Neb., Hertz v. Lion 
Bonding & Surety Co., 280 P. 540, 
certiorari granted Department of 
Trade and Commerce of State of 
Nebraska v. Hertz, 43 S.Ct. 89, 260 
U.S. 713, 67 L-Ed. 477, appeal dis¬ 
missed 43 S.Ct. 90. 260 U.S. 696, 67 
L.Ed. 468, and motion denied 43 
S.Ct. 641, 262 U,S. 640, 67 L.;Ed. 
1151, and 43 S.Ct 701, 262 U.S. 733, 
67 L.Ed. 1206—Scott v. J^azier, 
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arate causes of action against two or more defend- 
ants are joined in one action, as where a single 
suit is brought against defendants wfio are sev- 
erally liable,®^ or where a suit is brought to enjoin 


or otherwise prevent several defendants from en- 
forcing against plaintiff claims which are separate 
and distinet, although depending for their validity 
on a common origin,^^ the test of jurisdiction is 


40 S.Ct 503, 253 U.S. 243, 64 
Xi.Ed. SS3, reversing-, D.C., 25S F. 
669—Black & Yates v. Mahogany 
Ass'n, aC.A.Del., 129 F.2d 227, re- 
versingr, D.C., 34 F.Supp. 450—Boe- 
senberg: v. Chicago Title & Trust 
Co.. C.C.A.I11., 128 P.2d 245, 141 A. 
L.R. 565—^Woerter v. Orr, C.C.A 
OkL, 127 F.2d 969—Grand Rapids 
Furniture Co. v. Grand Rapids Fur- 
niture Co., C.C.A.I11., 127 F.2d 245 
—^Andrews v. Eauitable Life As- 
sur. Soc. of U. S., C.C.A.Ill., 124 
P.2d 78S, certiorari denied 62 S.Ct. 
1270, 316 U.S. 682. 86 L.Ed. 1755 
—City of Manchester v. Leiby, C.C. 
A.N.H., 117 F.2d 661, reversing, D. 
C., Leiby v. City of Manchester, 
33 F.Supp. 842, certiorari denied 
61 S.Ct. S38, 313 U.S. 562, 85 L.Ed. 
1522—Hackner v. Guaranty Trust 
Co. of New York, C.C.A.N.Y., 117 F. 
'2d 95, certiorari denied 61 S.Ct. 835, 
313 U.S. 559, 85 L.Ed. 1520—At- 
wood V. National Bank of Lima, 
C.C.A.Ohio, 115 P.2d 861—Takashi 
Kataoka v. May Department Stores 
Co.. C.C.A.CaL, 115 P.2d 521, re¬ 
versing, D.C., Kataoka v. May De¬ 
partment Stores Co., 28 F.Supp. S, 
and certiorari denied May Depart¬ 
ment Stores Co. v. Takashi Katao¬ 
ka, 61 S.Ct. 739, 312 U.S. 700, 85 L, 
Ed. 1134—Hilliker v. Grand Lodge, 
K. P., C.C.A.Ohio. 112 F.2d 382— 
Independence Shares Corporation 
V, Deckert, C.CjLPa., 108 F.2d 51, 
reversing, D.C., Ileckert v- Inde¬ 
pendence Shares Corporation, 27 F. 
Snpp. 763, and certiorari granted 
60 S.Ct. 715, 309 U.S. 648, 84 L.Ed. 
1000, and Deckert v. Pennsylvania 
Co. for Insurance on Lives and 
Granting Annuities, 60 S.Ct. 716, 
309 U.S. 648, 84 L.Ed. 1000, re- 
versed on other grounds 61 S-Ct. 
229, 311 U.S. 282, 85 L.Bd. 189— 
Prank & Lambert v. Rosengren, C. 
C.A.Minn., 97 P.2d 460—Marion 
Mortg. Co. V. Edmunds, C.C.A.Pla., 
64 F.2d 248—First State Bank v. 
Chicago, R. I. & P. R. Co., C.C.A. 
Ark., €3 F.2d 585, 90 A.L.R. 544— 
First Nat. Bank v. Harrison Coun- 
ty, C.C.A.Iowa, 67 P-2d 56, certio¬ 
rari denied 53 S-CL 13, 287 U.S. 
611, 77 L.Ed. 631—Elliott v. Board 
of Trustees of Ovalo Rural High 
S^chool Dist. No. 19, C.C.A.Tex., 53 
F.2d 845—Cohn v. Cities Service 
Co., aC.A.N.Y., 45 F.2d 687— 
Weems v. Carter, C.C,A.Va., 30 F.2d 
202—Woods V. Thompson, C.C.A. 
IlL, 14 F.2d 951, followed in Illinois 
Banker^s Life Ass’n v. Farris, C.C. 
A.ni., 21 F.2d 1014. certiorari de- 
nied Farris v. Illinois B^uiker^s Life 
Ass'n. 48 S.Ct 301, 276 U.S. 621, 
72 L.Bd, 735—^Elliott v. Empire 


r Natural Gas Co., C.C.A.Ean.. 4 F. 
i 2d 493—Scarborough v. Mountain 
States Telephone & Telegraph Co., 
D.C.Tex.. 45 F.Supp. 176—Griffith 
V. Enochs, D.C.La., 43 F.Supp. 352 
—Edelhertz v. Matlack, D.C.Pa., 42 
F.Supp. 309—Small v. Frick, D.C. 
S.C., 40 F.Supp. 778—Shapiro Bros. 
Factors Corporation v. Automobile 
Ins. Co. of Hartford, Conn., D.C.N. 
J., 40 F.Supp. 1—Stevenson v. City 
of Bluefield, D.C.W.Va., 39 F.Supp. 
462—Stucker v. Roselle, D.C.Ky., 
37 F.Supp. 864—Barr v. Rhodes, D. 
C.Ky., 35 F.Supp. 223—Johnson v. 
Beneficial Loan Soc., D.C.Del., 34 
F.Supp. 392—Cashmere Valley 
Bank v. Pacific Fruit & Produce 
Co., D.C.Wash., 33 F.Supp. 946— 
Neale v. Railroad Commission of 
State of California. D.C.Cal., 32 P. 
Supp. 407—Robertson v. Argus Ho- 
siery Mills, D.C.Tenn., 32 F.Supp. 
19, reversed on other grounds, C. 

C. A., 121 F.2d 285, certiorari de¬ 
nied Argus Hosiery Mills v. Rob¬ 
ertson, 62 S.Ct. 181, 314 U.S. 681, 
86 L.Ed. 544—Guerra v. City of 
Philadelphia, D.C.Pa., 30 F.Supp. 
791—Bender v. Connor, D.C.Conn., 
28 F.Supp. 903—Paul v. Craemer, 

D. C.Cal., 24 F.Supp. 353—Dugan v. 
Bridges, D.C.N.H., 16 F.Supp. 694, 
appeal dismissed 57 S.Ct 668, 300 

U. S. 684, 81 L.Ed. 887—Dewar v. 
Brooks, D.C.Nev., 16 F.Supp. 636— 
Hammer v. British Type Investors, 
D.C.N.Y., 15 F.Supp. 497—Alliance 
Ins. Co. of Philadelphia v. Jamer- 
son, D.C.IIL, 12 F.Supp. 957, af- 
firmed, C.C.A-, Jamerson v. Alli- 
aince Ins. Co. of Philadelphia, 87 
F.2d 253, certiorari denied 57 S.Ct 
753, 300 U.S. 683, 81 L.Ed. 886— 
Hart Coal Corporation v. Sparks, 
D-CKy., 9 F.Supp. 825—ScMosser 

V. Welsh, D.C.S.D., 5 F.Supp. 993 
—Local Union No. 497 of Amalga- 
mated Ass'n of Street & Electric 
Ry. Employees of America v. Jop- 
lin & P. Ry. Co., C.C.A-Kan., 287 F. 
473—State of Ohio ex reL Erken- 
brecher v. Cox, D.C.Ohio, 257 F. 
334—Eaton v. Hoge, Colo.,, 141 F. 
64, 72 C.C.A. 74, 5 AnmCas, 487— 
Hagge V. Kansas City Southern 
R. Co., aC.Mow, 104 F. 391—Put- 
ney v. Whitmire, C.C.S.C., 66 F. 
385—John N. Price & Sons v. 
Maryland Casualty Co., D.C.N.J., 
2 F-R.D. 408. 

N.Y.—Plunkett v. Bain, 259 N.T.S. 

918, 144 Misc. 928. 

15 aJ. p 772 note 92. 

87, U.S.—Central Mexieo Llght & \ 
Power Co. v. Munch, C.C.A.N.Y., 
116 P.2d 85—Peterson v. Sucro, j 
aC.A.N.a, 93 P.2d 878, 114 A.L.R. | 
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890—Camden Fire Ins. Ass^n v. Di 
Giovanni, C.C.A.Mo., 75 P.2d 808, 
certiorari granted Digiovanni v. 
Camden Fire Ins. Ass’n, 55 S.Ct. 
834, 295 U.S. 728. 79 L.Ed. 1678, 
reversed on other grounds, 56 S. 
Ct 1, 296 U.S. 64, 80 L.Ed. 47— 
Marion Mortg Co. v. Edmunds, C.C. 
A.Fla., 64 P.2d 248—First State 
Bank v. Chicago, R, I. & P. R 
Co., C.C.A.Ark., 63 F.2d 585. 90 
A.L.R. 544—Scarborough v. Moun- 
tain States Telephone & Telegraph 
Co., D.C.Tex., 45 F.Supp. 176—Grif¬ 
fith V. Enochs, D.C.La, 43 F.Supp. 
352—Cashmere Valley Bank v. Pa¬ 
cific Fruit & Produce Co„ D.C. 
Wash., 33 F.Supp. 946—Pioneer 
Coal Co. V. Bush, D.C.Ky., 16 P. 
Supp. 117, appeal dismissed, C.C.A., 
Kentucky-Jellico Coal Co, of Del- 
aware v. Chitwood, 99 P.2d 1008— 
Cooper V. Preston, C.C.Cal., 105 P. 
403—Stemmler v. McNeill, C.C.N.C., 
102 F. 660. 

88 . U.S.—^Application of Hardware 
Mut Fire Ins. Co. of Minnesota, 

C. C.A.Cal., 91 F.2d 13—Busey v, 
Smith, C.C-Ind., 67 F. 13. 

15 C.J. p 772 note 94. 

“The rule applicable to several 
plaintiffs having separate claims, 
that each must represent an amount 
sufficient to give the court jurisdic¬ 
tion, is equally applicable to several 
liabilities of different defendants to 
the same plaintiff.”—^Walter v. North- 
eastern R. Co., S.C., 13 S.Ct. 348, 350, 
147 U.S. 370. 37 L.Ed. 206—Broderick 
V. American General Corporation, C. 
C.A.Md., 71 F.2d 864, 866, 94 A.L.R. 
1359. 

89- U.S.—Sovereign Camp, W. O. W.. 
V. 0'Neill, Tex., 45 S.Ct . 49, 266 

U. S, 292, 69 L.Ed. 293, reversing, 

D. C., 286 F. 734—Citizens' Bank 
of Louisiana v. Cannon, L»a., 17 S. 
Ct 89, 164 U.S. 319, 41 L.Ed, 451 
—^Pishback v. Western Union TeL 
Co., Ark., 16 S.Ct 506, 161 U.S. 96, 
40 LuEdL 630—Northern Paa R- 
Ca Yr Walker, N.D., 13 S.Ct 650, 
^48 U.S. 391. 37 L.Ed. 494—Keels 

V. Central R. Co., S.C., 13 S.Ct 350, 
147 U.S. 374, 37 L.Ed. 206—Walter 
V. Northeastem R. Co., S.C., 13 S. 
Ct 348, 147 U.S. 370, 37 L.Ed. 266 
—Indemnity Ins. Co. bf North 
America v. School Dist No. 1, 
Stockbridge Tp., Ingham County, 
aC-A-Mich., 63 F.2d 878—First 
State Bank v. Chicago, R. I. & P- 
R. Co., C.C.A.Ark., 63 F.2d 585, 
90 A.L.R. 544—Georgla Power Co. 
V. Hudson. C.C.A.S.C., 49 F.2d 66, 
75 A.L-R. 1439—^Essman v. Hood, 
D.C.Tex., 45 P.2d 881—^Robinson v. 
Wemmer, D.C.Ohio, 253 F. 790. 
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the amoTint of each separate claim, and not their 
aggregate amount. 

On the other hand, where two or more plaintiffs 
tinite to enforce a single title or right in which they 
have a common and undivided interest, the court 
has jurisdiction if their interests collectively equal 
the jurisdictional amount.^® Similarly, where a 
sii^le action is brought against several defendants 
who are jointly liable, the total liability is the 
ainount in controversy.^^ So too, where the canses 
of action asserted against several defendants, which 
would otherwise be deemed distinet and separate, 
are tied together by allegations of conspiracy or 
fraadulent cobperation among the defendants, they 
may be aggregated for the purposes of jurisdic- 


tion,^2 and the same riile applies where the suit 
against the conspirators is brought by several rath- 
er than by only one o£ the alleged victims of the 
conspiracy or fraud^^ Where a suit against sev¬ 
eral defendants involves a matter in which they all 
have a common interest, and the amount or value 
of the matter in controversy exceeds the jurisdic¬ 
tional amount, the jurisdiction of the court extends 
to defendants the value of whose separate interests 
is less than the jurisdictional amount.^'* 

Where plaintiff has several demands against the 
I same defendant which he may join in one action, 
j the aggregate of such demands is the amount in 
I controversy, regardless of the nature of the de- 
i^ands.^5 


IWmands "by separate taxing* "bodles 
National bank seeking-, in federal 
4 COurt, to en join collection of state, 
^ounty, and municipal taxes could 
not join with county, as party de¬ 
fendant, municipality whose claim 
for taxes amounted to less than three 
tlMiusand dollars to make up jurisdic¬ 
tional amount-—Albertville Nat. 
Bank v. Marshall County, Ala., C.C. 
AAla., 71 F.2d 848. 
sa U.S.—Thomson v. Gaskill, Neb., 
02 S.Ct. 673, 315 U.S. 442, 86 L.Ed. 
951—Andrews v. Ekjuitable Life 
.Vssur. Soc. of U. S., C.C.A.I11., 124 
F.2d 788, certiorari denied 62 S.Ct. 
1270, 316 U.S. 682, 86 L.Ed, 1755 
—Hackner v. Guaranty Trust Co. 
of New Tork, C.C.A.N.T., 117 F.2d 
05, certiorari denied 61 S.Ct. 835, 
313 U.S. 559. 85 L.Ed. 1520—Phil¬ 
lips Petroleum Co. v. Taylor, C.C. 
ATex-, 115 P.2d 726, rehearing de¬ 
nied 116 F.2d 994, certiorari de¬ 
nied 61 S.Ct. 941, 313 U.S. 565, 85 
L-Ed. 1524—General Pinance Cor- 
ppration v. Keystone Credit Cor¬ 
poration, C.C.A.Va., 50 P.2d 872, 
certiorari denied Adams v. Key¬ 
stone Credit Corporation, 52 S.Ct. 

284 U.S. 684, 76 L.Ed. 578— 
-Associated Press v. Emmett, D.C. 
Oal., 45 F.Supp. 907—Small v. 
Frick, D.C.S.C-, 40 F.Supp. 778— 
Uewar v. Broofcs, D.C.Nev., 16 F. 
Supp. 636—^Alliance Tns. Co. of 
Philadelphia v. Jarrierson, D.C.I11-, 
ti F.Supp. 957, affirmed, C.C.A., 
Jamerson v. Alliance Ins. Co. of 
Philadelphia, 87 F.2d 253, certiorari 
denied 57 S.Ct. 753, 300 U.S. 683, 
6l L.Ed. 886—Local Union No. 497 
of A^nalgrarnated. Ass’;n of Street 
Electric Ry. Bmployees of Amer¬ 
ica v. Joplin & P. Ry. Co., ac.A. 

287 P, 473—Mullen v. Alas- 
fca Packers’ Ass’ii, D.aWash,, 277 
F. 967—-Hag-gse y. Kansas City 

R. Co^ aaMo,, 104 F. 
3^ 

15 C.J. p 771 note 91. 

"ClaiiB» of plaintiffs axtd liLterrexiers 
i>e cansidered tog'eth6r In de- 


termining whether amount in contro¬ 
versy is sufficient to give federal 
court jurisdiction.—^Kline v. Wright, 
D.C.Idaho, 42 F.2d 927. 

Ck)iiisiLrers liable pro rata 

Where several Insurance companies 
issued identical policies insuring- in- 
sured’s merchandise against direct 
loss by fire, each policy containing a 
provision that it covered liability only 
in the proportion the amount insured 
should bear to whole Insurance, the 
language of the policies established a 
community interest among the com¬ 
panies, which gave them a right to 
aggregate claims against them on 
policies for purpose of making the 
jurisdictional amount.—Jamerson v. 
Alliance Ins. Co. of Philadelphia, C.C. 
A.I11., 87 F.2d 253, affirming, D.C., 
Alliance Ins. Co. of Philadelphia v. 
Jamerson, 12 F.Supp. 957, and cer¬ 
tiorari denied Jamerson v. Alliance 
Ins, Co. of Philadelphia, 57 S.Ct. 
753, 300 U.S. 683, 81 L.Ed. 886— 
Pacific Fire Ins. Co. v. C. C. Ander- 
son Co. of Nampa, D.C.Idaho, 42 F. 
Supp. 917. 

91. U.S.—St. I^ouis Union Trust Co. 
V. Stephens, C.C.A.Tex., 116 F.2d 
574, reversing, D.C., 30 F.Supp. 563, 
certiorari denied Stephens v. St. 
Louis Union Trust Co., 62 S.Ct. 66, 
314 U.S. 633, 86 L.Ed. 508. 

15 C.J. p 772 note 93. 

92. U.S.—Sovereign Camp, W. O. W., 
V. 0’Neill, Tex., 45 S.Ct. 49, 266 U. 

S. 292, 69 L.Ed. 293, reversing, D. 
C., 286 F. 734—^McDanlel v. Tray- 
lor, Ark., 25 S.Ct. 369, 196 U.S. 416, 
49 L.Ed. 533—American Optometric 
Ass^n V. Ritholz, C.C.A.I11., 101 F. 
2d 883, certiorari denied Rithholz 
V. American Optometric Ass^n, 59 
S.Ct 1047, 307 U.S. 647, 83 L.Ed. 
1527, rehearing denied 60 S.Ct. 70, 
308 U.S. 634, 84 L.Ed. 527—Camden 
Fire Ins. Ass^n v. Di Giovahni, a 
C.A.MO., 75 F.2d 808, certioi^ 
granted Di Giovanni v. Camden 
Fire Ins. Ass'n, 55 S.Ct, 834, 295 
U.S. 728, 79 L.l^. 1678, reversed 

S2S 


on other grounds 56 S.Ct. 1, 296 U. 
S. 64, 80 L.Ed. 47—Marion Mortg. 
Co. V. Edmunds, C.C.A.Pla., 64 F. 
2d 248—St. Louis Union Trust Co. 
V- Stephens, D.C., 30 F.Supp. 563, 
reversed on other grounds, C.C.A., 
116 F.2d 574, certiorari denied Ste¬ 
phens V. St Louis Union Trust Co., 
62 S.Ct 66, 314 U.S. 633, 86 L.Ed. 
508. 

“Pratid in the original establish- 
ment of the daims sought to be en- 
joined, and a joint participation in 
this fraud by pretending claimants" 
must be shown.—Central Mexico 
Light & Power Co. v. Munch, C.C.A.N. 

T.. 116 F.2d 85, 89. 

93. U.S.—Jamerson v. Alliance Ins. 
Co. of Philadelphia, C.C.A.II1., 87 
F.2d 253, affirming, D.C., Alliance 
Ins. Co. of Philadelphia v. Jamer¬ 
son, 12 F.Supp. 957, and certiorari 
denied Jamerson v. Alliance Ins. 
Co. of Philadelphia, 57 S.Ct 753, 
300 U.S. 683, 81 L.E<1 886. 

94. U.S.—Dern v. Tanner, D.C.Mont, 
60 P.2d 626—^HArtford Fire Ins. Co. 
V. Bonner Mercantile Co., Mont., 
56 F. 378, 5 C.C.A. 524, affirming, 
C.C., 44 F. 151, 11 L,R.A. 623, and 
petition denied 14 S.Ct 1146, 154 

U.S. 504, 38 L.Ed. 1077. 

15 C.J. p 773 note 99. 

96. U.S.—Gray v. Blight, C.C.A.C 0 I 0 ., 

112 F.2d 696, certiorari denied 61 
S.Ct. 170, 311 U.S. 704, 85 L.Ed. 
457—^Equitable Life Assur. Soc. of 

U. S. V. Wert, C.C.A.Neb., 102 F.2d 
10 —^Kimel v. Missouri State Life 
Ins. Co., C.C.A.Kan., 71 P.2d 921 
—^Provident Mut Life InS. Co. of 
Philadelphia v. Parsons, C-C.A.N. 
C., 70 P.2d 863, certibrari denied 
Parsons v. Provident Mut. Life 
Ins^ Co., 65 S.Ct. 96, 293 U.S. 682, 
79 L.Ed. 678—First State Sanfc v. 
Chic^go, R. I. & P. R Co., C.C.A. 
Ark., 63 F.2d 585, 90 A.L.R. 544— 
Commercial Nat Bknk bf Los An- 
geles V. Catron, C.C.A.N.M., 50 P. 
2d 1023—New Ybrk Life Ins. Co. 

V. Marshall, D.CLa., 21 P.2d 172, 
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Representative or class actions. Where a suit 
is brought by one or more for themselves and ali 
otbers of a class jointly interested for the relief 
of the whole class, jurisdiction is sustained if the 
aggregate interest of the whole class or the fund 


to be recovered exceeds the jurisdictional mini¬ 
mum but where the action, although purported- 
ly brought in behalf of others similarly situated, is 
basically an action for the enforcement of indivici- 
ual claims or rights,®"^ or where the class can be 


afHrmed, C.C.A., 23 F.2d 225, cer¬ 
tiorari denied 48 S.Ct. 434, 277 U.S. 
5«7, 72 Li.Ed. 1001 —Mutual Life 

Ins. Co. of New York v. Moyle, L.C. 
S.C., 34 F.Supp. 127—Oshry v. Mu¬ 
tual Life Ins. Co. of New York, 
D.C.Mass., 27 F.Supp. 237—Gobitis 
V. Minersville School Dist., D.C.Pa., 
24 F.Supp. 271, affirmed, C.C.A., 
Minersville School DisL v. Gobitis, 
lOS F.2d 683, certiorari granted 60 
S.Ct. 609, 309 U.S. 645, 84 L.Ed. 
998, reversed on other grounds 60 
S.Ct. 1010, 310 U.S. 586. 84 L.Ed. 
1375, 127 A.L.II. 1493—Union Cen¬ 
tral Life Ins. Co. v. McAden, D.C. 
Tex., 21 F.Supp. 110—Rainier Nat. 
Park Co. v. Martin, 18 F.Supp. 481, 
affirmed 58 S.Ct. 478. 302 U.S. 661, 
82 L.Edt. 511, and rehearing denied, 
D.C., 23 F.Supp. 60—^New York 

Life Ins. Co. v. Jones. D.C.N.C., 2 
F.Supp. 600—Mutual Life Ins. Co. 
of New York v. Rose, D.C.Ky., 294 
P. 122, reversed on other grounds, 
C.C.A., Rose V. Mutual Life Ins. 
Co. of New York, 19 P.2d 280. 

15 C.J. p 770 note 81 p 771 note 89. 

“The reasoning applicable to ^sep- 
arable' controversies is, of course, 
not available where there is a single 
plaintiff and a single defendant."— 
Cashmere Valley Bank v. Pacific 
Fruit & Produce Co., D.C.Wash., 33 
F.Supp. 946, 949- 

Where two petLtioiis Tnaking- the 
same claim are Consolidated for trial, 
there can be no aggregation for juris¬ 
dictional purposes.—Simecek v. U. S. 
Nat. Bank of Omaha, C.C.A.Neb., 91 
F.2d 214- 

Snits Consolidated in state oonirt at 
defendanfs instance cannot be con- 
sidered in the aggregate for the 
purpose of giving the district court 
jurisdiction on removal.—Fried v. 
State Life Ins. Co. of Indianapolis, 
Ind„ D.C.La., 10 F.Supp. 369. 

Bank’s liahility for tan on stpckholdU 
ers 

(1) Where bank was liable for and 
paid taxes imposed on bank stock- 
holders, court had jurisdiction of tax 
refund suit involving jurisdictional 
amount, notwithstanding aruount 
paid for no one stockholder would 
give court jurisdiction.—Crawford 
County Trust & Saving-s Bank v. 
Crawford County, lowa, C.C.A.Iowa, 
6 $ F.2d 971, certiorari denied 54 S. 
Ct 439, 291 U.S. 664, 78 L.Ed. 1055, 
Crawford County Trust & Savings 
Bank of Bennison, lowa v. Craw¬ 
ford County, lowa, 54 S.Ct. 439, 291 

U. §. €64, 78 LwBd. 1055, and Farm- 
er’s State Bank of Dow City, lowa 

V. Crawford County, lowa, 54 S.Ct. 


439, 291 U.S. 664, 78 L.Ed. 1055— 
Crawford County Trust & Savings 
Bank v. Crawford County, C.C.A., 
lowa, 63 P.2d 342—First Nat. Bank 
V. Harrison County, C.C.A.Iowa, 57 
F.2d 56, certiorari denied 53 S.Ct. 13, 
287 U.S. 611, 77 L.Ed. 531. 

(2) The same rule has been ap- 
plied in a suit by the bank to en- 
join the collection of such taxes.— 
Hannan v. First Nat- Bank, C.C.A. 
lowa, 269 F. 527, appeal dismissed 
i First Nat. Bai^ v. Hannan, 45 S. 
i Ct. 9, 266 U.S. 638, 69 L.Ed. 482. 

96. U.S.—Buck V. Gallagher, Wash., 
59 S.Ct. 740, 307 U.S. 95, 83 L.Ed. 
1128, reversing, D.C., Buck v. Case, 
24 F.Supp. 541, and appeal dis¬ 
missed Buck V- Gallagher, 59 S.Ct. 
145, 305 U.S. 569, 83 L.Ed. 358— 
Gibbs V. Buck, Fla., 59 S.Ct. 725, 
307 U.S. 66, 83 L.Ed. 1111—Boe- 
senberg v. Chicago Title & Trust 
Co., C.C.A.I11., 128 P.2d 245, 141 A. 
L.R. 5€5—Grand Rapids Furniture 
Co. V. Grand Rapids Furniture Co., 

C. C.A,I1L, 127 F.2d 245—Andrews v. 
Equitable Life Assur. Soc. of U. 
S., CC.A.I11., 124 F.2d 788, certio¬ 
rari denied 62 S.Ct. 1270, 316 U.S. 
682, 86 L.Ed. 1755—Marion Mortg. 
Co. V. Edmunds, C.C.A.Fla, 64 F.2d 
248—^King v. Kansas City PoHce 
Relief Ass’n, D.C.Mo., 60 F.2d 547 
—Town of Pairfax. ex rei. Barrin- 
ger V. Hubler, D.C.OkI., 23 F.Supp. 
66—Local No. 7 of Bricklayers’, 
Masons' and Plasterers’ Interna¬ 
tional Union of America v. Bowen, 

D. C.Tex., 278 P. 271—Carpenter v. 
Khollwood Cemetery, D.C.Mass., 198 
P. 297—^Jones v. Mutual Pidelity 
Co., aC.Del., 123 F. 506. 

Bank stockholders’ liahility 

(1) Where the statutory liability 
of stockholders runs directly to the 
creditors as a body, and there is no 
duly constituted representative to 
act for them, in a suit brought by 
one creditor in behalf of himself 
and all others, to enforce such liabil¬ 
ity and distribute the fund to be 
thus created, if such fund equals or 
exceeds the jurisdictional minimum 
the court has jurisdiction thereof and 
of all the component parts thereof, 
and, hence, of all the stockholders 
regardless of th^ amount of their 
individual liability.—^Bi^sselback v. 
Aimovitz, CC-A-Ohio, 87 F.2d 761, 
certiorari granted Christopher v. 
Brusselback, 58 S,Ct. 16, 302 U.S. 
672, $2 518, reversed on other 

grounds 58 S.CL 350, 302 U.a 500, 
82 L.Ed. 388—^Brusselback v. Chicago 
Joint Stocfc Land Bank, C.CXA-I1L, 
85 F.2d 617—^Bnisselbacfc v. Cago | 
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Corporation, C.C.A.N.Y., 85 F.2d 20. 
reversing, D.C., 14 F.Supp. 993, and 
certiorari denied Cago Corporation v. 
Brusselback, 57 S.Ct. 111, 299 U.S. 
586, 81 L.Ed. 432—Holmberg v. Han- 

naford, D.C.Ohio, 28 F.Supp. 216_ 

Partridge v. Ainley, D.C.N.Y., 24 F. 
Supp. 43—Robertson v. Conway. Ky., 
188 F. 579, 110 C.C.A. 377—^Alsop v. 
Conway, C.C.A.Ky., 1S8 F. 568. 

(2) But in a suit by the superin¬ 
tendent of banks against numerous 
bank stockholders to enforce statu¬ 
tory liability, the test of federal ju¬ 
risdiction as to each stockholder sev- 
erally liable is the amount of the 
separate claim against him, not the 
aggregate amount.—Broderick v. 
American General Corporation, C.C.A 
Md., 71 F.2d 864, 94 A.L.R. 1359. 

(3) And the latter rule has been 
applied likewise in a suit brought 
by one creditor for himself and all 
others where the liability of the 
stockholders was several and each 
creditor had a direct remedy against 
each stockholder for its recovery.— 
Auer V. Lombard, Mass., 72 F. 209, 
19 aC.A. 72. 

(4) However, on the latter point 
there is authority to the contrary, 
at least where the suit is brought in 
equity to avoid multiplicity of ac¬ 
tions.—U. S. v. Freeman, D.C.Mass., 
21 F.Supp. 593—Reconstruction Fi- 
nance Corporation v. Central Repub- 
lic Trust Co., D.C.IIl., 11 F.Supp. 976. 

(5) But where an action in as¬ 
sumpsit is brought, the several lia- 
bilities of different stockholders can¬ 
not be aggregated.—Bumett v. Bush, 
D.C.N.J., 44 F-Supp. 390. 

Boredosure of assessmeiLts 

Action by holders of six pavlng as- 
sessment bonds of five hundred dol- 
lars each issued by municipality to 
foreclose delinquent assersments pre- 
sented “amount in controversy*' suf¬ 
ficient to give federal district court 
jurisdiction, in view of state statute 
which compels all assessments to be 
fpreclosed in one “class action."— 
City of Hollis, OkL, ex rei, Keam v. 
Carrell, IXC.OkL, 42 F.Supp. 893, 

97. U.S.—^Lion Bonding & Surety 
Oo. V. Karatx, 43 S.Ct. 480, 262 U.S. 
77> 67 ‘L.Ed. 871, reversing, C-C.A 
Minn., 281 F. 1021, and C.C.ANeb., 
Hertz V. Lion Bonding & Surety 
Co., 280 F. 540, oertiorari granted 
Department of Trade and CSom- 
merce of the State of Nebraska v. 
Hertz, 43 S.Ct. 89, 260 U.S- 713, 67 
L-Ed. 477, and appeal dismissed 43 
B.Gt. 90, 260 U.S- €96, 67 468 

and motioii denied. 43 S.Ct. €41, 
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iomd only in the spurious sense that a common 
gtiestion of fact and law are involved,®^ the suit 
^ be maintained only by one whose individual in- 
terest exceeds the jurisdictional amount, and nei- 
tlier the aggregate of the several claims nor the 
size of the fund out of which payment is sought 
Controls. Where, in a suit on behalf of claimants 
and all others similarly situated, the interest of 
any one complainant is sufScient to confer juris- 
diction, other persons whose interests are insuffi- 
dent may join, and the relief granted will inure 


to the benefit'of all.^^ 

An assignee or transferee of several claims, each 
of which is "less than the required jurisdictional 
amount, may aggregate the several claims to make 
up the amount necessary for jurisdiction,! since the 
prohibition in the Judiciary Act against the bring- 
ing of actions by assignees does not refer to juris¬ 
dictional amount but rather to diversity of citizen- 
ship,2 provided the assignments or transfers are 
not colorable and made solely for the purpose of 
collection;^ but this proviso does not prevent an 


262 U.S. 640, 67 L.Ed. 1151, and 
43 S.Ct 701, 262 U.S. 733, 67 ‘L.Ed. 
12D6—Woerter v. Orr, C.C.A.Okl., 
127 F.2d 969—^Andrews v. Ectuita- 
We 'Life Assur. Soc. of U. S., C.C. 
AIIL, 124 F.2d 788, certiorari de- 
nied 62 S.Ct. 1270, 316 U.S. 682, 86 
L.Ed. 1755—Hackner v. Guaranty 
Trust Co. of New York, C.C.A.N.Y., 
117 P.2d 95, certiorari denied 61 
S.Ct 835, 313 U.S. 559, 85 L.Ed. 
1520—Hilliker v. Grand Lodge, K. 
P., CC.A.Ohio, 112 F.2d 382—Wales 
V. Jacobs, C.C.A.Ohio, 104 F.2d 264, 
certiorari denied 60 S.Ct. 130, 308 
U.S. 599, 84 L.Ed. 501—Frank & 
Lambert v. Rosengren, C.C. A. 
Minn., 97 F.2d 460—Ayer v- Kemp- 
er, C.C.A.N.Y., 48 F.2d 11, certio¬ 
rari denied Union Trust Co. of 
Rochester v. Ayer, 52 S.Ct. 20, 284 

U. S. 639, 76 L.Ed. 543—Woods v. 
Thompson, C.C.A.IU., 14 F.2d 951, 
foilowed in Illinois Banker’s Life 
Ass*n V. Farris, C.C.A.I11., 21 P.2d 
1014, certiorari denied Farris v. 
Illinois Banker's Life Ass'n, 48 S. 
Ct 301, 276 U.S. 621, 72 L.Ed. 735— 
First Nat. Bank of Roselle v. La- 
fayette Nat. Bank of Brooklyn, D. 
C.N.Y., 40 F.Supp. 480—Stevenson 

V. City of Bluefleld, D.C.W.Va., 39 
F.Supp. 462—Corcoran v. Royal De- 
velopment Co., D.C.N.Y., 35 F.Supp. 
400, affirmed, C.C.A., 121 P.2d 957— 
Terrio v. S. N. Nielsen Const. Co., 

B. C.La., 30 F.Supp. 77—Town of 
Fairfax, ex rei. Barringer v. Hub- 
ler, D.C.Okl., 2’3 F.Supp. 66—^Auer 
V. ‘Lombard, Mass., 72 P. 209, 19 C. 

C. A 72. 

A statute authoriziug* suit in be- 
lalf ef others similarly situated does 
uot authorize the addition of all 
sums due the similarly situated per¬ 
sons to arrive at the jurisdictional 
amount—Robertson v. Argus Ho- 
siery Mills, D.C.Tenn., 32 F.Supp, 19, 
reversed on other grounds, C.C.A.., 
121 F2d 285, certiorari denied Argus 
Hosiery Mills v. Robertson, 62 S.'Ct 
181, 314 U.S. 681, 86 L.Ed. 544. 

3Vo others IcHbaed 

Where the suit is primarily for the 
euforeement of personal rights, the 
value of which is insufflcient, and no 
other persons similarly situated join, 
^ court lacks jurisdiction.-^iam- 


mich V. Potter, C.C.A.N.Y., 112 F2d 
135, certiorari denied Kimmich v. 
New York Clearing House Ass’n, 61 
S.Ct 47, 311 U.S. 653, 85 L.Ed. 418, 
rehearing denied 61 S.Ct. 832, 313 U. 
S. 597, 85 L.Ed. 1550—Southern Pac- 
Co. V. McAdoo, C.C.A.Cal., 82 P.2d 
121, reversing, U.O., McAdoo v. 
Southern Pac. Co., 10 F.Supp. 953— 
Davis V. McFarland, C.C.ATex-, 15 
F.2d 612, certiorari denied 47 S.Ct. 
457, 273 U.S. 754, 71 L.Ed. 875. j 

98. U.S.—^Ayer v. Kemper, C.C.A.N. | 
Y., 48 P.2d 11, certiorari denied 
Union Trust Co. of Rochester v.' 
Ayer, 52 S.Ct 20, 284 U.S. 639, 76 
L.Ed. 543—Stevenson v. City of 
Bluefleld, D.O.W.Va., 39 F.Supp. 
462—Hart Ooal Corporation v. 
Sparks, D.C.Ky., 9 F.Supp. 825. 
“Aggregation of plaintiffs' claim 

cannot be made merely because the 
claims are derived from a single in- 
strument . . . or because the 

plaintiffs have a community of in¬ 
terest."—Thomson v. Gaskill, Neb., 
62 S.Ct 673, 675, 315 U.S. 442, 86 L. 
Ed. 751. 

Actual joinder or iuterveution of 

others of class does not affect the 
rule so as to permit the aggregation 
of their several interests.—Hackner 
V. Guaranty Trust Co. of New York, 
C.C.A.N.Y., 117 F.2d 95. certiorari 

denied 61 S.Ct 835, 31'3 U.S. 559, 85 
L.Ed. 1520. 

99. U.S.—Handley v. Stutz, Tenn., 
11 S.Ct 117, 137 U.S. 366, 34 L.Ed. 
706—General Pinance Corporation 
V. Keystone Credit Corporation, C. 

C. A.Va,, 50 P.2d 872, certiorari de¬ 
nied Adams v. Keystone Credit 
Corporation, 52 S.Ct 201, 284 U.S. 
684, 76 LEd. 578—Reagan v. Mid¬ 
land Packing Co., D.C.Iowa, 298 F. 
500, affirmed, UUA., 8 F.2d 954— 
Hart Coal Corporation v. Sparks, 

D. C.Ky., 9 F.Supp. 825—Bidwell v. 
HufC, C.C.S.D.^ 103 F. 362. 

Derivative cause df actiou 

The fact that bondholder with 
bonds in excess of three thousand 
dollars was joined as plaintiff in suit 
by Corporation and associated compa- 
nies against other bondholders to en- 
join actions on matured bonds would 
not support federal courfs jurisdic- 
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ticm in view of purpose of suit to 
avoid disturbance of pending reor- 
ganization plan, since primary right 
threatened was that of Corporation, 
and the derivative right is worth no 
more than the primary one.—Central 
Mexico Light & Power Co. v. Munch, 
C.C.A.N.Y., 115 F.2d 85. 

L U.S.—Central Paper Co. v. South- 
wick, C.C.A,Mich., 56 P.2d 593—Al- 
len V. Clark, D.C.Cal., 22 F.Supp. 
898—Seelig v. First Nat. Bank, D. 
C.Ill., 20 F.Supp. 61—Brauns v. 
Ailshie, D.C.Idaho, 5 F.Supp. 388. 

15 C.J. p 770 note 85—25 C.J. p 980 
note 6. 

Transfer in trust 

Agreement for transfer of bonds 
to bondholders' committee under 
which title was to pass to commit¬ 
tee in trust to conserve, salvage, and 
adjust investment gave federal court 
jurisdiction of action by committee, 
notwithstanding some of transferors 
could not have sued in federal court 
because of insufficiency of amount 
of their claims.—Bullard v. City of 
Cisco, Tex., 54 S.Ct 177, 290 U.S. 179, 
78 L.Ed. 254, 93 A.L.R. 141, revers¬ 
ing, O.C.A., 62 F2d 313, certiorari 
granted 53 S.Ct. 657, 289 U.S. 718, 77 
L.Ed. 1470. 

2 . U.S.—Central Paper Co. v. South- 
wick, C.C.A.Mich., 5 6 F.2d 59'3. 

25 C.J. p 980 note 6. 

3. U.S.—^Bullard v. City of Cisco, 
Tex., 54 S.Ct. 177, 290 U.S. 179, 78 
L.Ed. 254, 93 A,L.R. 141, reversing, 

C. C.A., 62 P.2d 313, certiorari 

granted 53 S.Ct 657, 289 U.S. 718, 
77 L-Ed. 1470—Central Paper Co. 
V. Southwick, C.C.A.Mich., 56 F.2d 
593—Associated Press v. Emmett, 

D. C.Cal., 45 F.Supp. 907—Allen v. 
Clark, D.C.Cal., 22 F.Supp. 898— 
Mu 11 en V. Alaska Packers' Ass’n, 
D.aWash., 277 F. 967. 

15 C.J. p 769 note 75—25 C.J. p 980 
note 7. 

Assigument to one havlng sufficient 
claim 

A claimant owning separate claim 
of less than three thousand dollars 
cannot circumveni the jurisdictional 
limitation of federal district court 
by a colorable and fictitious instru- 
ment of assignment to a plaintifC 
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assignee from suing on claims assigned to him 
for collection oniy where the amounts of the indi- 
yidual claims are such as would have enabled the 
real owners to sue thereon.^ 

(4) Particular Proceedings 

(a) Injunction suits generally 

(b) Injunctions against taxes 

(c) Insurance, pensions, workmen*s com- 

pensation, eta 

(d) Actions involving title and posses- 

sion; liens 

(e) Other proceedings 


(a) Injunction Suits Generally 

In injunction suits the amount in controversy fs the 
value to plaintiff of the right or Interest he seeks tc 
protect, or, as some cases have held, the value to defend- 
ant of the acts sought to be restrained. It is not the 
mere pecuniary loss or damage resulting from the acts 
compiained of. 

In a suit for an injunction, the value of the mat- 
ter in dispute is that of the object of the bill,^ thal 
is, the value to plaintiff of the right or interest foi 
which he prays protection,^ or the amount by whidi 
the value of such right or of plaintiff’s property wil] 
be dirainished as a resuit of the acts sought to bc 
enjoined;'^ and in some cases the test applied has 


owninff a claim In excess of three 
thousand dollars, for purpose of join- 
ing" in suit, even though the claims 
arise out of the same alleged tort— 
Grosvenor v. Guenther, D.C.Mich., 42 
F.Supp. 249. 

4 . U.S.—Bullard v. City of Cisco, C. 
C.A.Te3L, 62 P.2d 313, certiorari 
granted 53 S.Ct. 657. 2S9 tl.S. 718, 
77 I/.Ed. 1470, and reversed on oth¬ 
er grounds 54 S.Ct 177, 290 U.S. 
179, 78 L.Ed. 254, 93 A.B.R. 141, 

5 . U.S.—Healy v. Ratta, C.C.A.N.H.. 
67 F.2d 554, affirming, D.C, Ratta 
V. Healy, 1 F.Supp. 669, and appeal 
dismissed Healy v. Ratta, 53 S.CL, 
522, 289 U.S. 701, 77 HEd. 1459. 
Reversed on other grounds 54 S. 
Ct. 700, 292 U.S. 26-3, 78 'L..Ed. 1248 
—State of Ohio ex reL Erkenbrech- 
er V. Cox, D.C.Ohio. 257 P. 334— 
Griggs, Cooper & Co. v. Erie Pre- 
serving Co., CC.N-T., 131 P. — 
Western Union TeL Co. v. City 
Council of Charleston, CC.S.C., 56 
P. 419, affirmed 14 S.Ct 1094, 153 

U. S. 692, 38 L..Ed. 781, appeal dis¬ 
missed 16 S.Ct 1208, 163 U.S. 711, 
41 'L-Ed. 309. 

6. U.S.—McNelll v. Southern R. Cp^, 
l^.C., 26 S.Ct 722, 202 U.S. 543, 50 
'L.Ed. 1142—Scalise v. Kational 
Utility Service, C.C.A.Fla., 120 P.2d 
938—Central Mexico Light & Pow¬ 
er Co. V. Munch, C.C.A.N.Y., 116 P. 
2d 85—^Hague v. Committee for 
Industrial Organization, C.C.A.N.J., 
101 P.2d 774, modifying, D.C., Com¬ 
mittee for Industrial Organization 

V. Hague, 25 P.Supp. 127, certiorari 
granted Hague v. Committee for 
Industrial Organization, 59 S.Ct 
486, 306 U.S. 624, 83 fL.Ed. 1028, 
modified on other grounds 59 S.Ct 
954, 307 U.S. 496, 83 U.Ed. 1423— 
Zicos V. Dickmann, C.C.A.Mo., 98 
P.2d 347—^ISTord v. GrifRn, C.C.A. 

- IlL, 86 F.2d 4SI, certiorari denied 
57 S.Ct. 612, 300 US. 673; 81 ^L.Ed. 
379 —Pinkston v. Brotherhood of 
'Uocomotive Piremen and Engine?- 
men, *aC.A.Ohio, 6^ P.2d 600, cel¬ 
tio rari granted Brotherhood of LrO- 
comotive Piremen and Bnginemeh 
V. Pinkston, 54 S.Ct &66, 292 U.S. 


621, 78 [L.Ed. 1477, affirmed 55 S.Ct 
1, 293 U.S. 96, 79 L-Ed. 219, re- 
hearing denied 55 S.Ct 211, 293 
U.S. 632. 79 -B-Ed. 717—King v. 
Kansas City Police Relief Ass'n, 
D.C.Mo., 60 F. 2 d 547—Nutt v. El- 
lerbee, B.O.S.C., 56 F. 2 d 1058— 

Durant v. Bennett, D.C.S.C., 54 F.2d 
634—General Petroleum Corpora¬ 
tion of California v. Beanblossom, 
C.aA.Wash., 47 P.2d 826—Station 
WBT V. Poulnot D.C.S.C., 46 F.2d 
671—^Wisconsin Electric Co. v. Du- 
more Co., C.C.A.Ohio, 35 P.2d 555, 
certiorari granted 50 S.Ct. 333, 281 

U. S. 710, 74 BEd. 1132, certiorari 
dismissed 51 S.Ct 214, 282 U.S. 
813, 75 L.Ed. 728—St Louis South- 
western Ry. Co. v. Emmerson, C. 
C.A.Ill., 3f^ P.2d 322, reversing, D. 
C., 27 P.2d 1005, and reversed on 
other grounds Stratton v. St ^Louis 
Southwestern Ry. Co., 51 S.Ct 8 , 
282 U.S. 10, 75 ’L.Ed. 135—Sun- 
Maid Raisin Growers of California 

V. Avis, D.C.I11., 25 P.2d 303— 

Pajardo Sugar Co. of Porto Rico 
V- Holcomb, C.C.A.Puerto Rico, 16 
P.2d 92—Mutual Oil Co. v. Zeh- 
rung, D.C.Neb., 11 P.2d 887—Har- 
ris V. Brown, D.CKy., 6 P.2d 922— 
‘Lambert v. Tellowley, C.C-A.N.Y., 
4 F.2d 915. reversing, D.C., 291 F. 
640, and affirmed 47 S.Ct 210, 273 

U. S. 581, 71 BEd. 422, 49 A.L.R. 
575—Illinois Cent R. Co. v. Rail- 
road Commission of Kentucky, D. 

C. Ky., 1 P.2d 805—Lamp v. Irvine, 

D. C.Md., 41 F.Supp. 684—Caron 
Corporation v. Wolf Dnig Co., D. 
C.N.Y., 40 P.Supp, 103—Missouri- 
Kansas-Texas R. Co. v. William- 
son, B.C.Okl., 36 P.Supp. 607— 
Miles Laboratories v. Seignious, D. 
C.S.C., 30 F.Supp. 549—Terrio v. 
S. N. IS^ielsen Const. Co., D.C.La., 30 
F.Supp. 77—James Heddon^s Sons 

V. Callender, D.C.Minn., 28 F.Supp. 
643—Colony Coal 8 b Coke Corpora¬ 
tion V. ilJapier. D.C.E:y., 28 F.Supp. 
76—Oalvert DistiUing Co. v. Bran- 
don, DiC,S.C.. 24 F 4 SUPP. 857^—<xO- 
bitis V. Minersville Sohool Dist, 
D-C,Pa., 24 F..SUPP 4 271, affirmed, 
O.CA-* Minersville School Dist v. 
Gobiiis, ItS P-2d 683:. oertiorari 
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grranted 60 S.Ct. 609, 309 U.S. 645, 
84 L.Ed. 998, reversed on otbei 
grounds 60 S.Ct 1010, 310 U.S 

586, 84 BEd. 1375, 127 A.BR. 1493 
—Dewar v. Brooks, D.C.Nev., 16 F. 
Supp. 636—^Winola Lake & ‘Land 
Co. V. Gorham, D.C.Pa., 13 F.Supp. 
721—Boggus Motor Co. v. Onder- 
dunk, D.C.Tex., 9 P.Supp. 950—Xa- 
tional 'Lock Co. v. Chicago Region- 
al Labor Board, D.C. 111,, 8 F.Supp. 
820—Oklahoma Utilities Co. v. City 
of Hominy, D.C.Okl., 2 F.Supp. 849 
—Local No. 7 of Bricklayers', Ma- 
sons’ and Plasterers* International 
Union of America v. Bowen, D.C. 
Tex., 278 F. 271—Norfolk Southern 
‘R. Co. V. Stricklin, D.C.N.C., 264 P. 
546—^^Lowe v. Pure Oil Co., W.Va, 
260 P. 704, 171 C.C.A. 442—Prest- 
O-Lite Co. V. Bournonville, B.CN. 
J., 260 F. 440. 

15 GJ. p 753 note 40. 

7 , U.S.—Healy v. Ratta, C.CA^NJBL, 
67 P.2d 554, affirming, D.C., Ratta 
V. Healy, 1 P.Supp. 669, appeal dis¬ 
missed Healy v. Ratta, 53 S.Ct 522, 
289 U.S. 701, 77 BEd. 1459 and 
reversed on other grounds 54 S.Ct. 
700, 292 U.S. 263, 78 BEd. 1248— 
Durant v. Bennett, D.C.S.C., 54 F. 
2d 634—Lambert v. Yellowley, O.C 
A.N.Y., 4 F.3d 915, reversing, D.C., 
291 P. 640, and affirmed 47 S.Ct 
210, 272 U.S. 581, 71 BEd. 422, 49 
A.BR. 575—^Dixie Greyhound Lines 
V, Elliott, D.C.Ky., 45 P.Supp. 953 
—Brown v. Parker, D.C.Cai., 39 P. 
Supp. 895—Birch v. McGolgan, D.C. 
Cal., 39 P.Supp. 358—Briggs v. 
Boston, D.C.Iowa, 15 F.Supp. 763— 
Mountain States Telephone & Tele- 
graph Co. v. Public Utilities Com- 
mission of Utah, D.C.Utah, 8 F- 
Supp. 307—Kercheval v. Ross, D-C. 
Mo., 7 P.Supp. 355—Harr v. Pio¬ 
neer Mechanical Corporation, D.C. 
•N.Y., 1 P.Supp. 294—Atlantic Coast 
Line Ry. Co. v. R^dlroad Commis- 
sioh of Georgia, D.C.Gsl, 281 F. 321 
—Tri-City Central Yrades Counoll 
V. American Steel Foundrie^ Hi, 
238 F, 728, 151 C-GA. 578, certio¬ 
rari granted American Steel FPu»- 
dries v. Tri-City Central Trades 
Council, 38 'S.Ct 190, 245 UB. 670), 
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been the value to defendant of the acts which plain- 
tiff seeks to restrain or prevent.^ The pecuniary 
loss or damage resulting from the acts cotnplained 
of is not the amount in controversy.^ Indeed it has 
even been held that past losses from the acts sought 
to be enjoined cannot be added to the value of the 
invaded in order to bring the amount in con- 
troversy up to the jurisdictional amount,!^ although 
sudi losses may sometimes be used as a measure of 
tbe value of the right involved;^! but where the 
action is for damages and for injunction the amount 
of damages claimed in good faith may be added to 
the value of the right involved in determining the 
amount or value in controversy.^^ 


In accordance with the foregolng rules, in a suit 
to enjoin the enforcement of a statute or regula- 
tion which, without refe;rence to a tax, destroys or 
restricts the right to do business, the right of plain- 
tiff to do business, or to do business free from the 
threatened inter ference is the matter in controver- 
sy.i3 xhe right to do business free from the in- 
terference of the challenged statute or regulation is 
not measured by the investment in or the net worth 
of the business or by the volume of business trans- 
acted within a given period,^^ but it may be meas¬ 
ured by the loss that wouid follow enforcement of 
the statute or regulation, as, for example, by the 
diminution of net profits or the cost of compli- 
ance.is In a suit to enjoin a continuing wrong to 


g2 L-Ed. 539, and modified on other 
grounds 42 S.Gt 72, 257 U.S. 184, 
«5 L.Ed. 189, 27 A.L.R. 360. 

15 CX P 753 note 40. 

Decrease in. sales 

The amount in controversy in suit 
to restrain defendants from picketing 
plaintifTs Stores could not be deter- 
mined merely by value of decrease in 
volume of merchandise sold by it, 
since loss wouid depend on profit it 
might reasonably have anticipated 
from sale of merchandise represent- 
c3 bj’ decrease in volume.—S. S. 
Er^ge Co* v. Amsler, C:.C.A.Mo., 99 
F.M 503, certiorari denied 59 S.Ct. 
582, 306 U.S. 641, 8*3 L.Ed. 1041. 
Zmfaized use and. enjoymeut 
As respects jurisdiction of federal 
eourt in action to enjoin trespass, 
the resuit of which wouid be to de- 
stiFoy or irapair the use and enjoy- 
ment of plaintifTs land as a whole, 
the **amount in controversy” is deter- 
mlued by the value of the land.— 
Colony Coal & Coke Corporation v. 
Napier, D.C.Ky., 28 F.Supp. 76. 

8 . U.S.—^Mississippi & M. 'R- Co. v. 
Ward, lowa, 2 Black 485, 17 'L.Ed. 
311—Roland v. Jumper Creek 
I>raiiiage IMst, D.C.Pla., 4 E.2d 719 
—Ross V. Southern Ry. Co., D.C.S. 
C., 20 P.Supp. 656—National Lock 
Co. V. Chicag-o Regional Labor 
Board, D.C.Ill., 8 F.Supp. 820— 
American Fisheries Co. Vb Lennen, 
aaConn., 118 F. 869—Johnstpn v- 
Pittsburg, C.C.P£L, 106 F. ,753— 
,Ilaipey v. Herbert, Pa., 55 F. 443, 5 
COA 183. 

^8» of prospective compensatioii 
Ia taxpayei^s suit against lieuten- 
ant govemor , and state auditor to 
auditor from drawingr further 
warraats payable to lieutenant gov- 
for. Services alLegredly beipg 
Performed without right, where lat- 
ter wouid be deprived of compensa- 

at rate of^ six thousand dpllars 
per year for over two years if. plain- 
tlff should be successful and .had al- 
received ovpr i three thousand I 
dollars, suit held to Juvoflve neces-1 

^OJ.S.-34 


sary amount in controversy as to 
each party, regardless of amount of 
taxes paid by plaintiff.—Armstrong 
V. Townsend, D.C.Ind., 8 F.Supp. 953. 
9. U.S.—Scott V. Donald, S.C., 17 S. 

Ct. 262, 41 L.Ed. 648—King v. Kan- 
sas City Police Relief Ass'n, D.C. 
Mo., 60 F.2d 547—Nutt v. Ellerbe, 
D.aS.C., 56 F.2d 1058—General Pe¬ 
troleum Corporation of California 
V. Beanblossom, C.C.A.Wash., 47 P. 
2d 826—Station WBT v. Poulnot, 
D.C.S.C., 46 P.2d 671—Wisconsin 
Electric Co. v. Dumore Oo., C.C.A- 
Ohio, 35 F.2d 555, certiorari grant- 
ed 50 S.Ct. 333, 281 U.S. 710, 74 L. 
Ed. 1132, certiorari dismissed 51 S. 
Ct. 214, 282 U.S. 813, 75 L.Ed. 728 
—Harris v. Brown, D.C.Ky., 6 P.2d 
922 —^^Lambert v. Yellowley, C-C.A- 
N.T., 4 P.2d 915, reversing, D.O., 
291 F. 640, and affirmed 47 S.Ct. 
210, 272 U.S. 5S1, 71 L.Ed. 422, 49 
A.L.R. 575—Illinois Oent, R. Co. v. 
Railroad Commission of Kentucky, 
D.C.Ky., 1 F.2d 805—Lamp v. Irv- 
ine, D.C.Md., 41 P.Supp. 684—Caron 
Corporation v. Wolf Drug Co., D.C. 
N.J,, 40 F.Supp. 103—Miles Labora¬ 
tories V. Seignious, D.C.S.C., 30 P. 
Supp. 549—James Heddon’s Sons v. 
Callender, D.C.Minn., 28 F.Supp. 
643—Winola Lake & Land Co. v. 
Gorham, D.C.Pa., 13 F.Supp. 721— 
Boggus Motor Co. v. Onderdonk, 
D.C.Tex., 9 F.Supp. 950—Local No. 
7 of Bricklayers’, Masons' and 
Plasterers' International Union of 
America v. Bowen, D.C.Tex., 278 F. 
271—^Norfolk Southern R Co. v. 
Stricklih, D.C.N.C., 264 P. 546— 
Prest-O-Lite Co. v. Bournonville, 
D.C.N.J., 260 F. 440—Ury v. Mazer 
Cigar Mfg. Co., Mo., 253 F. 551, 165 
C.C,A. 221—^Rainey v. Herbert, Pa., 

. 55 P. 443, 6 C.C.A. 183. 
la tr.S. —^Dunning v. Agricultural 
Pro rate Advisory Commission of 
Californih, D.C.Cal., 38 F.Supp. 393. 

11. U.S.—:Hague v. Ccmamiitee for| 
Industrial Organizatior^, C.CLA.N.J., 
101 F.2d 774, inad,ifying, D.C.^ Com- | 
; mitfeee for Industrial Organiz^tion ^ 
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v. Hague, 25 F.Supp. 127, certiorari 
granted Hague v. Committee for 
Industrial Organization, 59 S.Ct. 
486, 306 U.S. 624, 83 L.Ed. 1028, 
and modified on other grounds 59' 
S.Ct. 954, 307 U.S. 49 6, 83 L.Ed. 
1423. 

12- U.S.—Scott V. Donald. S.C., 17 S. 

Ct. 262, 165 U.S. 107. 41 L.Ed. 648— 
Reed, Fears & Miller v. Miller, D.C. 
Pa., 2 P.2d 280, affirmed, C.C.A., 
Miller v. Reed, Fears & Miller, 5 
F.2d 1018. 

13 , U.Sw—Buck v. Gallagher, Wash., 
59 S.Ct. 740, '307 U.S. 95, 83 L.Ed. 
1128, reversing, D.C., Buck v. Case, 
24 F.Supp. 541, appeal dismissed 
Buck V. Gallagher, 59 S.Ct. 145, 
305 U.S. 569, 83 L.Ed. 358—Gibbs 
V. Buck, Fla., 59 S.Ct. 725, 307 U.S. 
66, 83 L.Ed. 1111—Healy v. Ratta, 
N.H., 51 S.Ct. 700, 292 U.S. 263, 78 
LJEd. 1248, reversing, C-C.A., 67 
F.2d 554, affirraing, D.C., Ratta v. 
Healy, 1 F.Supp. 669, appeal dis¬ 
missed Healy v. Ratta, 53 S.Ct. 522, 
289 U.S. 701, 77 LEd. 1459—Reese 
V. Holm, D.C.Minn., 31 F.Supp. 435 
—Snively Groves v. Florida Citrus 
Commission, D.C.Pla, 23 F.Supp^ 
600—Dugan v. Bridges, D-C.N.H., 
16' P.Supp. 694, appeal dismissed 
57 S.Ct. 668, 300 U.S. 684, 81 L.Ed. 
887—Hale v. Mann, D.C.Tex., 15 
F.Supp. 1051—Hart Coal Corpora¬ 
tion V. Sparks, D.C.Ky., 9 F.Supp. 
825—Grandin Parmers* Co-op, Ele- 
vatof Co. of Grandin, N. D., v. 
Langer, D.C.N.D., 5 P.Supp. 425» 
affirmed Langer v. Grandin Parm- 
ers* CO-op. Elevator Co. of Gran¬ 
din, N.D., 54 S.Ct. 772, 292 U.S. 605, 
78 L.Ed. 1467. 

14 , U.S.—Kroger Grocery & Baking 
Co. V. Lutz, Ind., 57 S.Ct. 215, 299 
U.S. 300, 81 L.Ed. 251—Equality 
Cleaners & Laundry v. Florida Dry 
Cleaning & Laundi^y Board, D.C. 
Fla., 26 F.Supp. 705. 

15, U.S.—Buck V. Gallagher, Wash., 
59 S.Ct. 740, -307 U.S. 95, 83 L.Ed. 
1128, reversing, D.C., Buck v. Case, 
2^ F.Supp. 541, appeal dismissed 
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an established business growing- out of infringe- 
ment of a trade-mark or other tmfair trade prac- 
tices or competition aflfecting the good will of plain- 
tifFs business, the amount in controversy is the val- 
ue of the good will or reputation of the business 
or the value of the trade-mark, and not the mere 
amount of damages or of lost profits.^® 

(b) Injunctions against Taxes 

In a suit to enjoin the collection of a tax or license 


fee, the amount in controversy is generally held to be the 
amount of the tax demanded or which might be demand- 
ed within any time reasonably required to conclude the 
litigation. 

In a suit to enjoin the collection of a tax or li¬ 
cense fee, the amount in controversy is generally 
held to be the amount of the tax demanded or which 
might be demanded within any time reasonably re¬ 
quired to conclude the litigation.17 Ytie fact that 


Buck V. Gallagher, 59 S.Ct, 145, "305 

U. S. 5 69, S3 -L.Ed. 358—Gibbs v. 
Buck, Fla., 59 S.Ct 725, 307 U.S. 
€6, 83 'UEd. 1111—Kroger Grocery 
& Baking Co. v. Lutz, Ind., 57 S.CL 
215, 299 U.S. 300, 81 'L.Ed. 251— 
Missouri-Kansas-Texas R. Oo. v. 
Williamson, D.C.OkL, 36 F.Supp. 
607—'Reese v. Holm, D.O.Minn., 31 
F.Supp. 435—Equality Cleaners & 
Laundry v. Florida Bry Cleaning 
& ‘Laundry Board, D.C.FIa., 26 F. 
Supp. 705 —Hart CoaI Corporation 

V. Sparks, D.C.Ky., 9 F.Supp. 825. 
Capitalization, of cost of compliaarce 

(1) Where compliance Involves a 
permanent annual outlay, such annu- 
al outlay may be capitalized for the 
purpose of determining the amount 
in controversy.—^Western & A. R. R. 
V. Railroad Commission of Georgia, 
Ga., 43 S.Ct. 252, 261 U.S. 264, 67 L. 
Ed. 645, reversing. D.C., 275 F. 128. 

(2) On the other hand, where the 
cost of compliance involves no per- 
manency of annual outlay, but mere- 
ly the expenses for a specific period, 
as, for example, one year, such ex¬ 
penses cannot be capitalized.—Kroger 
Grocery & Baking Co. v. Lutz, Ind., 
57 S.Ct. 215, 299 U.S. 300, 81 L.Ed. 
251—Dunning v. Agricultural Pro- 
rate Advisory Commission of Cali- 
fornia, D.C.CaL, 38 F.Supp. 39'3. 

16. U.S.—Celite Corporation v. Dica- 
lite Co., C.C.A.Cal., 96 F.2d 242, 
certiorari denied Celite Corporation 
V. Decalite Co., 59 S.Ct. 101, -305 
U.S. 633, 83 L.Ed. 407—Indian 

Territory Oil & Gas Co. v. Indian 
Territory Illuminating Oil Co., C. 
C.AOkl., 95 F.2d 711, certiorari 
denied 59 S.Ct. 6 7, 305 U.S. 607, 83 
L.Ed. 386—Harvey v. American 
Coal Co., C.C.A.Ind., 50 F.2d 832, 
certiorari denied 52 S.Ct, 43, 284 
U.S. 669, 76 L.Ed. 566—Del Monte 
Special Food Co. v. California 
Packing Corporation, C.C.A.Cal., 34 
F.2d 774—Bternit, Inc., v. J. J. 
Clarke Co., D.C.La., 18 P.2d 607— 
Adam Hat Stores v. Scherper, D.C. 
Wis., 45 F.Supp. 804—Baker v. 
Master Printers Union of New Jer- 
sey, D.C.N.J., 34 F.Supp. 808— 

Miles Laboratories v. Seignious, D. 
C.S.C., 30 F.Supp. 549—General 

Shoe Corporation v. Rosen, D.C.W. 
Va., 29 F.Supp. 102, reversed on 
other grounds, C.C.A., 111 F.2d 95, 


rehearing denied 112 F.2d 561—| 
American Viscose Corporation v. 
Crown Craft, D.C.N.Y., 28 F.Supp. 
884—Great Atlantic & Pacific Tea 
Co. V. A- & P. Radio Stores, D.C. 
Pa., 20 F.Supp. 703—Household 
Finance Corporation of Delaware 
V. Household Finance Corporation 
of West Virginia, D.b.W.Va., 11 F. 
Supp. 3—Great Atlantic & Pacific 
Tea Co. v. A. & P. Cleaners & 
Dyers of Washington, D.C.Pa., 10 
F.Supp. 450—Coca-Cola Co. v. 
Brown & Allen, D.C.Ga., 274 F. 481 
— ^Ury V. Mazer Cigar Mfg. Co., 
Mo., 253 F. 551, 165 C.C.A, 221— 
Draper v. Skerrett, C.C.Pa., 116 F. 
206. 

Portion of good will threatened 
Where Ohio oil company making no 
sales in Connecticut except oil to in¬ 
du strial concerns sought relief from 
alleged unfair competition by Con¬ 
necticut Corporation making gasoline 
sales from single filling station to 
residents of Hartford, Conn., 
“amount in controversy’' for purpos- 
es of federal jiurisdiction was not to 
be measured by total value wherever 
found of right for which protection 
was sought by oil company but by 
value of portion thereof that was 
threatened by Connecticut corpora- 
tion's act.—Pure Oil Co. v. Puritan 
Oil Oo., D.C.Conn., 39 F.Supp. 68. 

Where destractioxi of trade^name is 
not threa-tened, the value of the 
trade-name is not the amount in 
controversy.—Winchester Repeating 
Arms Co. v. Butler, D.C.Ill., 128 F. 
976. 

17. U.S.—Clark v. Paul Gray, Inc., 
Cal., 59 S.Ct. 744, 396 U.S. 583, 82 
LEd. 1001, reversing, D.C., Paul 
Gray, Inc. v. Ingels, 23 F.Supp. 
946—Henneford v. Northern Pac. 
Ry. Co., Wash., 58 S.Ct. 415, 303 U. 
S. 17, 82 L.Ed. 619, reversing, D.C., 
Northern Pac. Ry. Co. v. Henne¬ 
ford, 15 F.Supp. 302—Healy v. 'Rat- 
ta, N.H., 54 S.Ct 700, 293 U.S. 263, 
78 iLuEd. 1248, reversing, C.C.A,, 67 
F.2d 554, affirming, D.C., Ratta v. 
Healy, 1 F.Supp. 669, appeal dis- 
missed Healy v. Ratta, 53 S.Ct 522, 
289 U.S. 701, 77 LEd. 1459—Risty 
V. Chicago, R. I. & P. Ry. Co., S. 
D., 46 S.Ct 236, 270 U.S. 378, 70 
LEd. 641, affirming in gpart and 
reversing in part C.C.A., 297 F, 
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710, affirming, D.C., Chicago, R. l 

6 P. Ry. Co. V. Risty, 282 P. 364_ 

Martin v. Producers Pipe Line Co,, 
C.aA.Ky., 113 F.2d 817, certiorari 
denied Producers Pipe Line Co. v. 
Martin, 61 S.Ct 397, 311 U.S. 715, 
85 L.Ed. 465—Royalty Service Cor¬ 
poration V- City of Los Angeles, C. 

C. A.Oal., 98 P.2d 551—Lucas v. 
City of Charlotte, C.aA.N.C, 86 
F.2d '394, 109 A.LR. 297, affirming, 

D. C., 14 F.Supp. 163—Grosjean v. 
Musser, C.C.A.La., 74 P.2d 741, re¬ 
versing, D.C., Musser v. Grosjean, 

7 F.Supp. 1010—Albertville Nat 
Bank v. Marshall County, C.CA 
Ala., 71 P.2d 848—Neale v. Rail- 
road Commission of State of Cali¬ 
fornia, D.C.Cal., 32 F.Supp. 407— 
Brown Motor Preight Lines v. 
0’Hara, D.C.Mich., 32 F.Supp. 173 
—Guerra v. City of Philadelphia, 
D.C.Pa., 30 F.Supp. 791—Crater 
Lake Nat Park Co. v. Oregon Lig- 
uor Control Commission, D.COr., 
23 F.Supp. 316—Southern Fruit Co. 
V. Porter, D.C.S.C., 21 F.Supp. 1011 
—Dewar v. Brooks, D.C.Nev., 16 F. 
Supp. 636—Cook’s Estate, Trusteea 
V. Sheppard, D.O.Tex., 8 F.Supp. 
21, affirmed Barwise v. Sheppard. 
55 S.Ct 145, 293 U.S. 527, 79 LEd. 
637—Schlosser v. Welsh, D.C.S.D., 
5 F.Supp. 993—Bank of Arizona v. 
Howe, D.C.Ariz., 293 F. 600—^Han- 
nan v. First Nat Bank, C.C.A-Iowa, 
269 F. 527, appeal dismissed First 
Nat Bank v. Hannan, 45 S.Ct 9, 
266 U.S. 638, 69 LEd. 482—King v. 
Wilson, C.aiowa, 14 F.Cas.7,81G, 1 
Dill. 555. 

15 C.J. p 754 note 48. 

Taac to pay honds 

(1) In suits to enjoin the collec¬ 
tion of taxes levied to pay bonds, 
the amount in controversy is not 
the amount of the bonds but the 
amount of taxes levied.—^Vidksburg, 
S. & P. Ry. Co. V. Nattin, C.C.A-Ua., 
58 F.2d 979. affirming, D.C., 51 F.2d 
1061, motion denied 54 F.2d 712. 

(2) The same is tme in a suit 
to enjoin the sale of bonds or *n- 
curring of other obligations for 
which taxes are to be levied.—Colviii 
V. City of Jacfcsonville, Fla., 15 S.€?t 
866, 158 U.S. 456, 39 LEd. 1053—» 
liott r. Board of Trustees of Ovalo 
Rural High School Dist No. 19, CC 
A.Tex., 63 F.2d 846—^Pine v. 
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failure to pay will subject plaintiff to a penalty,!^ 
or will resuit in the suppression, restriction, or im- 
painnent of his business,^^ or that property of a 
^eater value than the jurisdictional amount will be 
siibjected to a lien and a cloud cast on the title,^<^ 
cannot be considered before such consequences have 
been incurred, since in either case the penalty or 
loss may be avoided by payment of the tax; but 
wbere the penalty has already been incurred and its 
cniorcement is threatened,^! or where plaintifFs 
failure to pay has already subjected his business to 
the suppression, restriction, or impairment conse- 
quent on nonpayment,^2 g^ch penalties or threat- 


ened losses may be considered. Except in so far as 
they are likely to be demanded within the time rea- 
sonaT)Iy required to conclude the litigation, taxes 
which may be demanded in the future, or are unde- 
termined, unaccrued, or unspecified, cannot be taken 
into consideration 23 Accordingly the fact that the 
tax is payable annually does not permit its value to 
be capitalized where no tax for future years is as 
yet payable, and its imposition in future years is 
conjectural.24 While the taxpayer^s inability to lit¬ 
igate the validity of the tax without risk of irrepa- 
rable injury to his business is a ground for invok- 
ing the equity powers of a federal court, it affords 


Bay Municipal Utility Dist, C.C.A. 
GaL, 16 F-2d 274—Scott v. Frazier, 
aC.N.D., 258 F. 669, reversed on 
otlier gTounds 40 S.Ct. 503, 253 TJ.S. 
243, 64 L-Ed. 883—Murphy v. East 
Portland, C.C.Or., 42 P. 308. 

(3) However, there are cases hold- 
iag otherwise.—City of Ottumwa v. 
City Water Supply Co., lowa, 119 F. 
315, 56 C.C.A. 219, 59 L.R.A. 604—15 
CJ. p 753 note 40 [b]. 

18. U.S.—Healy v. Ratta. N.H., 54 
S.Ct 700, 292 tr.S. 263, 78 L.Ed. 
1248, reversing, C.C.A., 67 F.2d 554, 
affirmin^, D.C., Ratta v. Healy, 1 F. 
Sapp. 669, appeal dismissed Healy 
V. Ratta, 53 S.Ct. 522, 289 U.S. 701, 
77 Li-Ed. 1459—^Royalty Service 
CoriM>ration v. City of Los Angeles, 
CXl.A.CaL, 98 P.2d 551—Grosjean v. 
Musser, C.C.A.La., 74 P.2d 741, re- 
versing, D.C., Musser v. Grosjean, 7 
P.Supp. 1010—Brown Motor 
Freight Lines v. 0’Hara, D.C.Mich., 
32 F.Supp. 173—^Dewar v. Brooks, 
I).C.Nev., 16 P.Supp. 636—Cook’s 
Estate, Trustees, v. Sheppard, D.C. 
Tez., 8 F.Supp. 21, affirmed Bar- 
wise v. Sheppard, 5& S.Ct 145, 293 
U.S. 527, 79 L.Ed. 637. 

Contra Nutt v. Bllerbee, D.C.S.C., 
56 P.2d 1058—St Louis Southwestern 
Ry. Co. V. Emmerson, C.C.A.I11., 30 
P.2d 322, reversing, D.C., 27 F.2d 
1^5, and reversed on other grounds 
Stratton v. St. Louis Southwestern 
Ry. Co., 51 S.Ct 8, 282 U.S. 10, 75 L. 
Ed. 135. 

19i U.S.—^Henneford v. Northern 
Pac. Ry. Co., Wash., 58 S.Ct 416, 
303 U.S. 17, 82 L.Ed. 619”, reversingr, 

U. C., Northern Pac. Ry. Co. v. 
Henneford, 15 F.Supp. 302—Healy 

V. Ratta, N.H., 54 S.Ct 700, 292 U. 
9. 263, 78 L.Ed. 1248, reversing, 
CC.A., 67 F.2d 554, affirming, D.C., 
Ratta V. Healy, l F.Supp. 669, ap- 
I>eai di&missed Healy v. Ratta, 53 
S.Ct 522, 289 U.S. 701, 77 L.Ed, 
1459^Royalty Service Uoi^pora- 
tion V. City of Los Angelesy G.C.A. 
Ual., 98 F.2d 551—Grosjean v. Mus¬ 
ser, C.C.A. La.. 74 F.2d 741, re- 
versing, D.C., Musser v. Grosjean, 

7 F.Supp. 1010—^Brown Motor 


Freight Lines v. 0’Hara, D.C.Mich., 
32 F.Supp. 173. 

Contra McCormick & Co. v. Bi*own, 
D.aW.Va, 58 F.2d 994—St Louis 
Southwestern Ry. Co. v. Emmerson, 
C.C.AIIL, 30 P-2d 322, reversing, D. 
C., 27 P.2d 1005, and reversed on oth¬ 
er grounds Stratton v. St. Louis 
Southwestern Ry. Co., 51 S.Ct 8. 282 
U.S. 10, 75 L.Ed. 135—White Cleaners 
& Dyers v. Hughes, D.C.La., 7 F. 
Supp. 1017—Hutchinson v. Beckham, 
Kan., 118 P. 399, 35 C.C.A. 333— 
Humes v. City of Ft. Smith, C.C.Ark., 
93 P. 857, appeal dismissed 21 S.Ct 
917, 45 L.Ed. 1257. 

Tax imposed on third person 

(1) Where the tax is imposed on 
third persons with whom plaintiff 

I has contractual relations, and whose 
failure to pay the tax will resuit in 
their being prohibited from continu- 
ing such relations, the impairment of 
plaintiff's business measures the 
amount in cantroversy.—Pavel v. 
Richard, D.C.La., 28 F.Supp. 992. 

(2) Similarly, where the conse- 
quence of a third personas failure to 
pay a license fee imposed upon hlm 
is to prohihit plaintiff from dealing 
with him, the amount in controversy 
is the value of plaintifPs right to do 
business free from such restraint 
and not merely the amount of the 
tax imposed.—^Dugan v. Bridges, D. 

C. N.H., 16 F.Supp. 694, appeal dis¬ 
missed 57 S.Ct. 668, 300 U.S. 684, 81 
L.Ed. 887. 

(3) So the amount in controversy 
in suit by radio broadcasting station 
to enjoin collection of tax on receiv- 
ing sets was held to be the amount 
of the threatened wrong to plaintiff*s 
business.—Station WBT v. Poulnot, 

D. C.S.a, 46 F.2d 671. 

20 . U.S.—Douglas County v. Stone, 
Va., 24 S.Ct. 843, 191 U.S. 558, 48 
L.Ed. 801, affirming, C.C., llO F. 
812—Delaware Consol. Oil Co. v. 
Randall, D.C.Ofcl., 34 P.2d 666— 
Cook*s Estate, Trustees, v. Shep¬ 
pard, D.C.Tex., 8 P.Supp. 21, af¬ 
firmed Barwise v. Sheppard, 55 S. 
Ct. 145, 293 U.S. 527, 79 L.Ed. 637 
—Purnell v. Page, C.C.N.C., 128 F. 
496. 


^ 21. U.S.—^Healy v. Ratta, N.H., 54 S. 
Ct. 700, 292 U.S. 263, 78 L.Ed. 
1248, reversing, C-C.A., 67 F.2d 554, 
affirming, D.C., Ratta v. Healy, 1 
P.Supp. 669, appeal dismissed Hea¬ 
ly V. Ratta, 53 S.Ct. 522, 289 U.S. 
701, 77 L-Ed. 1459—^Kansas City 
Southern Ry. Co. v. Ogden Levee 
Dist., C.C.A.Ark., 15 F.2d 637— 
Southern Express Co. v. Mayor, 
etc., of Ensley, C.C.Ala., 116 F. 756. 

22. U.S.—Nutt V. Ellerbe, D.C.S.C.. 
56 P.2d 1058—Birch v. McColgan, 
D.C.CaL, 39 F.Supp. 358—American 
Pertilizing Co. v. Board of Agri- 
culture of North Carolina, C.C.N. 
C., 43 F- 609, 11 L.R.A- 179. 

23- U.S.—^Healy v. Ratta, N.H., 54 S. 
Ct. 700, 292 U.S. 263, 78 L.Ed. 
1248, reversing, C.C.A., 67 F.2d 

554,.affirming, D.C., Ratta v. Healy, 
1 P.Supp. 669, appeal dismissed 
Healy v. Ratta, 53 S.Ct. 522, 289 
U.S. 701, 77 L.Ed. 1459—Washing¬ 
ton & G. R. Co. V. District of Co- 
lumbia, D.C., 13 S.Ct 64, 146 U.S. 
227, 36 L.Ed. 951—^Royalty Service 
Corporation v. City of Los Angeles, 
aC.A.Cal., 98 F.2d 551—Risty v. 
Chicago, R. I. & P. Ry. Co., C.C.A. 
S.D., 297 P. 710, affirming, D.C., 
Chicago, R. I. & P. Ry. Co. v. Ris¬ 
ty, 282 P. 364, and certiorari denied 
Risty V. Chicago, M. & St P. R. Co., 

45 S.Ct. 122, 266 U.S. 622, 69 L.Ed. 
473, dismissal of appeal denied 
Risty V. Northern States Power 
Co., 45 S.Ct 229, 266 U.S. 622, 69 L. 
Ed. 473, affirmed in part and re¬ 
versed in part on other grounds 

46 S.Ct 236, 270 U.S. 378, 70 L.Ed. 
641. 

24. U.S.—Healy v. Ratta, N.H., 54 
S.Ct 700, 292 U.S. 263, 78 L.Ed. 
1248, reversing, C.C.A., 67 F-2d 

554, affirming, D.C., Ratta v. Healy, 

1 P.Supp. 669, appeal dismissed 
Healy v. Ratta, 53 S.Ct. 522, 289 U. 
S. 701, 77 L.Ed. 1459—Southern 
Fruit Co. V. Porter, D.C.S.C., 21 P. 
Supp. 1011—Cook's Estate, Trus¬ 
tees, V. Sheppard, D.C.Tex., 8 P. 
Supp. 21, affirmed Barwise v. Shep¬ 
pard, 55 S.Ct 145, 293 U.S. 527, 79 
L.Ed. 637* 
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no measure of the amount in controversy.^^ An 
exception to the rnle that the amount of the disput- 
ed tax is the amount in controversy has been rec- 
ognized in cases where the threatened tax would 
constitute an impairment of the obligation of a 
contract exempting* plaintiff from taxation, in which 
case the test is the value of such contract right.^® 

(c) Insurance, Pensions, Workmen^s Com- 
pensation, Etc. 

Where a suit involving an insurance policy raises an 
Issue as to its validity, the amount in controversy is 
the value of the policy, which may be the face amount 
as in the case of a life policy with a fixed liability, or the 
estimated value where the amount of liability varies with 
certain contingencies; but, where a suit is broughrt merely 
to recover accrued liabifity and no justiciable issue is 
raised as to the future liability of the insured, oniy the 
amount claimed is in controversy. Simtiar principies ap- 
ply in cases involving pensjons, workmen*s compensation, 
etc. 

in any suit involving the validity of an insurance 
policy, as, for example, in a suit by an insurer to 
cancel a life, heaith, or accident policy or to de- 
clare its invalidity, or in a suit by insured to en- 


join its cancellation or to reinstate one that has 
been canceled or for a judgment declaring its va¬ 
lidity, the amount in controversy is the value of the 
policy, measured by the amount of the probabie ob- 
ligations of insurer thereunder, even though the ex- 
act amount of such obligations may vary with cer¬ 
tain contingencies.^'^ So, the amoimt payable m 
case of death of insured,2^ as well as disability ben- 
efits for w'hich insurer may become liable,29 and the 
future premiums, payment of which is required to 
be waived during periods of disability,20 are part 
thereof. Where the suit involves a life policy 
which definitely fixes the amount of liability, the 
face amount of the policy is involved in the contro- 
versy.2i It has even been held that the face amotmt 
of the policy is in controversy where the amount 
which insurer may become obligat ed to pay varies 
with certain contingencies, as in the case of a policy 
containing special provisions relating to double in- 
demnity, accidental death, or disability payments;^^ 
but the greater weight of authority holds that in 
the latter situation the test is not the maximum con¬ 
tingent liability,22 although that, as well as the min- 


25. U.S.—Gypsy Oil Co. v. Oklahoma 

Tax Commission, Okl., 54 S.Ct. 779, 
292 U.S. 611, 78 L.Ed. 1471, amend- 
in^ 54 S.Ct. 772, 292 U.S. 605, 78 
L.Ed. 1467, and modifying-, D.C., 6 
F.Supp. 6—Healy v. Ratta, N.H., 54 
S.Ct. 700, 292 U.S. 263, 78 L.Ed. 
1248, reversing-, C.C.A., 67 P.2d 

554, afElrmingr, D.C., Ratta v. Healy, 
1 F.Supp. 669, appeal dismissed 
Healy v. Ratta, 53 S.Ct, 522, 289 U. 
S. 701, 77 L-Ed. 1459. 

I 

26. U.S.—Schlosser v, Welsh, D.G.S. 
D., 5 F.Supp. 993. 

15 C.J. p 754 note 49. 

27. U.S.—Ballard v. Mutual Life 

Ins. Co. of New Tork, C.C.A.Fla., 
109 F.2d 388—Mutual Ben. Health 
& Accident Ass'n v. Fortenberry, 
C.C.A.Miss., 98 F.2d 570—Stephen- 
son V. EJquitable Life Assur. Soc. 
of U. S., C.C.A.Va., 92 P.2d 406— 
Bell V. Philadelphia Life Ins. Co., | 
C:.C.A.N.C., 78 F.2d 322—Mutual j 

Life Ins. Ckx of New York v. 
Moyle, D.C.S.C., 34 F.Supp. 127— 
Oshry v. Mutual Life Ins. Co. of 
New York, D.C.Mas?., 27 F.Supp. 
237—^Lester v. Prudential Ins. Co. 
of America, D.C.Mass., 24 F.Supp. 
64—Shahotzky v. Massachusetts 
Mut. Life Ins. Co., U.C.N.Y., 21 F. 
Supp. 166—Da vies v. Sun Life As¬ 
sur. Co. of Canada, D.C.Wash., 2 F. 
Supp. 955. ; 

3>ea4a^ pf insured. peudii^ suit 

An action to cancel a life and 
heaith policy was not dismissible aft- 
of insured's death pending suit on 
^ound that total amount recoyerable 
under policy was less than three 
thousand dollars where the validity; 


of a contract for fi^^e thousand dol¬ 
lars of accident insurance as well as 
heaith and disability benefits was in¬ 
volved, since the value of an insur¬ 
ance policy which itself is in con¬ 
troversy determines the question of 
jurisdictional amount.—Mutual Ben. 
Health & Accident Ass'n v. Teal, D. 
C.S.C., 34 F.Supp. 714. 

28. U.S.—Pacific Mut. Life Ins. Co. 
of Califomia v. Parker, C.C.A-S.C., 
71 F.2d 872—^Jensen v. New York 
Life Ins. Co., C.C.A.Neb., 50 P.2d 
512, adhered to 59 F.2d 957, re- 
voking previous order of remand 
and dismissing appeal from decree 
on remand, certiorari denied 53 S. 
Ct. 80, 287 U.S. 626, 77 L.Ed. 543— 
New York Life Ins. Co. v. Swift, 
C.C.A,Miss., 38 F.2d 175—Ryd- 
strom V. Massachusetts Accident 
Co. D-C.Md., 25 F.Supp. 359—Ray 
V. New York Life Ins. Co., D.C. 
La., 20 F.Supp. 497. 

29. U.S.—Ballard v. Mutual Life 

Ins. Co. of New York, G.CJLFla., 
109 F.2d 388—Mutual Ben. Health 
& Accident Ass"n v. Fortenberry, C. 
C-A.Miss., 98 P.2d 570—Pacific Mut. 
Life Ins. Co. of Califomia v. Park¬ 
er, C.C.A-S.C.. 71 F.2d 872—Provi¬ 
dent Mut. Life Ins. Co. of Phila;- 
delphia v. Parsons, C.C.A.N.C., 70 
F,2d 863, certiorari denied Parsons 
V. Provident Mut. Life Ins. Co., 55 
S.Ct. 95. 293 U.S. 682, 79 L.Ed. 
678^—Massachusetts Protective 

Assh V. Kittles, C.C.A-Ga., 2 F.2d 
211, reversing, D.C., 296 F. 572— 
Mutual Life Ins. Co. of New York 
V. Harris, D.C.Larr 32 F.Supp. 90— 
Connecticut Gen. Life Ins. Co. v. 

532 


Cohen. D.C.N.Y., 27 F.Supp. 735— 
Lester v. Prudential Ins. Co. of 
America, D.C.Mass., 24 F.Supp. 54. 
Konliability in certain. oonttngeii- 
cie« does not necessarily show ab- 
sence of jurisdictional amount, and 
basically this rule is no different 
from the nile in cases of life insur¬ 
ance i>olicies where the amount is 
fixed, for even in the latter type of 
cases, although death is inevitable, 
there are stili contingencies which 
would absolve insurer from liability, 
as for example, failure to pay premi¬ 
ums.—Penn Mut. Life Ins, Co. of 
Philadelphia v. Joseph, D.C.MinnL, 5 
F.Supp. 1003. 

30- U.S.—Stoner v, New York Life 
Ins. Co., Mo., 61 S.Ct. 336, 311 U.S. 
464, 85 L.Ed. 284, reversing, C-CjL. 
New York Life Ins. Co. v. Stoner, 
109 F.2d 874, certiorari granted 
Stoner v. New York Life Ins. Co., 
61 S.Ct- 8, 311 U.S. 62a 85 LJEd 
399, rehearing denied 61 S.Ct. 609, 
312 U.S. 713, 85 L.Ed. 1144. 

31- U.S-—New York Life Inpw Co. 
Guyes, D.(C-N.C., 22 F.Supp. “^4, 
afilrmed, C.C.A., Guyes v. New 
York Life Ins- Co., 99 F.2d 303— 
Bquitable Life Assujr. Soc, of U. S. 
V. Templeton, D.C.SwC., 19 F.Supp* 
485—^Massachusetts Protective 
Ass'n V. Stephenson- D.CJCy., 6 F. 
Supp. 586—^New York Life Ins. Co. 
V. Jones, D.C.N.C., 2 F.Supp. 600. 

3SL U.S.—^Massachusetts Protective 
As^b v. Stephenson, D.C.Ey*, 5 F- 
Suppw 586. 

33. U.S.—Mutual Life Ins. Co. v* 

Thompson^ D.Ciya., 27 F.2d 753. 
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iffliim amount, is a factor to be considered in deter- 
inining the probable amount of liability,34 as is tbe 
life expectancy of insured.35 It bas also been held 
that tbe reserve which insurer must set up to cov- 
er tbe contingent liabilities may be considered as 
part of tbe amount in controversy,36 altbough this 
bas been held not to be the proper test.^'^ Of 
conrse, amounts claimed to have accrued by reason 
of past disabilities may be added in determining the 
amotint in controversy^^ as well as the amount of 
premiums paid to insurer,and the amount of 
knefits already paid to insured and sought to be 
rtovered."^® 

On the same principies as tbose involved in in- 
stirance cases it has been held that in a suit direct- 
ly involving the future rights of a widow under a 
pension certificate"*^ or under a workmen’s compen- 
sation statute,the maximum, or at least probable. 


amount of future payments is part of the amount in 
controversy, despite the fact that marriage or death 
wouid end the right to payments thereafter. 

Where a suit is brought to recover benefits 
claimed already to have accrued,^^ plus the statu- 
tory penalty for insurer's refusal to pay on de- 
mand,^^ or, whether separately or in connection 
with a demand for paynnent of benefits by insur¬ 
er, for the amount of premiums paid after the al- 
leged disability,^^ but presents no justiciable claim 
directly affecting the future rights of insured or 
obligations of insurer under the policy, the total of 
the amounts so claimed is the amount in controver¬ 
sy and the amount for which insurer may become 
liable cannot be included, even though the judg- 
ment sought wouid operate as an estoppel or be 
res judicata against insurer in a subsequent ac- 
tion,^® and, a fortiori, where it wouid not op- 


tr&exercis&d option to increase 

In a suit to cancel a life Insurance 
policy, the face amount of which was 
less than the jurisdictional amount, 
the amount in controversy was not 
increased by the fact that the policy 
gave insured an option to increase 
the amount of the policy.—Travelers' 
lES. Co. of Hartford, Conn., v. Rabin- 
owitz, D.C.Md., 9 P.Supp. 353. 
at U.S.—^Mutual Life Ins. Co. v. 

Thompson, D.C.Va., 27 P.2d 753. 

35. U.S.—Ballard v. Mutual Life Ins. 
Co. of New York, C.C.A.FIa., 109 
F.2d 388—Mutual Ben. Health & 
Accident Ass’n v. Fortenberry, C.C. 
A-Miss., 98 F.2d 570—Mutual Life 
Ins. Co. of New York v. Harris, D. 
C-La., 32 F.Supp. 90—Connecticut 
Cteneral Life Ins. Co. v. Cohen, B. 
C.N.Y., 27 F.Supp. 735—Penn Mut 
Life Ins. Co. of Philadelphia v. 
Joseph, B.C.Minn., 5 F.Supp. 1003, 
3a U.S.—Connecticut General Life 
Ins. Co. V. Cohen, D.C.N.Y., 27 F. 
Supp. 735—Struble v. Connecticut 
Mut. Life Ins. Co. of Hartford, D. 
apla., 20 F.Supp. 779—Penn Mut. 
Life Ins. Co. of Philadelphia v. 
Joseph, D.C.Minn., 5 F.Supp. 1003. 

37, U.S.—Oshry v. Mutual Life Ins. 
Co. of New York, B.C. Mass., 27 
P.Supp. 237—Lester v. Prudential 
Ins. Co. of AJnerioa, D.CJkIass., 24 
F^Supp, 54. 

38. U.S.—^Massachusetts Protective 
Ass"n V. Kittles, CC-A-Ga., 2 P.2d 
21L reversing, D.C., 295 P. 572— 
Connecticut General Life Ins. Co. v. 
Cohen, D.C.N.Y., 27 P.Supp. 735— 
Ray v. New Yorfc Life Ins. Co., D. 
CLa., 20 P.Supp. 497. 

3ft. U.S.—Connecticut General Life 
€o. V. Cohen, r>.C.N.Y., 27 P. 
735. 

40i U.S.—^Massachusetts Protective 
Ass'n V. Kittles, e.C.A.Ga., 2 F.2d 
ill r4.,rersing, B.C., 295 F. 572^ 


Connecticut General Life Ins. Co. 
V. Cohen, D.C.N.Y., 27 P.Supp. 735 
—Rydstrom v. Massachusetts Acci¬ 
dent Co., D.C.Md., 25 F.Supp. 359. 
4L U.S.—^Brotherhood of Locomo- 
tive Firemen and Enginemen v. 
Pinkston, Ohio, 55 S.Ct. 1, 293 U. 
S. 96, 79 L.Ed. 219, afBrming, C.C. 
A., Pinkston v. Brotherhood of Lo- 
comotive Firemen and Enginemen, 
69 P.2d 600, certiorari granted 
Brotherhood of Locomotive Fire¬ 
men & Enginemen v. Pinkston, 54 
S.Ct. 866, 292 U.S. 621, 78 L.Ed. 
1477, and. rehearing denied 55 S.Ct. 
211, 293 TI.S. 632, 79 L.Ed. 717. 

42. U.S.—Franzen v. E. 1. Du Pont 
De Nemours & Co„ D-C.N.J., 36 F. 
Supp. 376. 

43. U.S.—^Wright V. Mutual Life Ins. 
Co. of New York, C.C.A.Ala., 19 F. 
2d 117, reversing, D.C., 3 F.2d 501, 
certiorari granted Mutual Life 
Ins. Co. of New York v. Wright, 
48 S.CL 30, 275 U.S. 513, 72 L.Ed. 
400, and affirmed 48 S.Ct. 323, 276 

U. S. 602, 72 L.Ed. 726—Asbury 

V. New York Life Ins. Co., D.C. 

Ky., 45 P.Supp. 513—^Light v. Con¬ 
necticut Gen. Life Ins. Co., D.C. 
La., 35 F.Supp. 691-—Shabotzky v. 
Massachusetts MuL Life Ins. Co., 
D.C.N.Y., 21 F.Supp. 166—Duke 

V. State Life Ins. Co., D.C.Tex., 4 
F.Supp. 138—^La Vecchia v. Con¬ 
necticut Mut. Life Ins. Co. of Hart¬ 
ford, Conn., D.C.N.Y., 1 P.Supp. 
588. 

Sffect of answez laps« of 

policy 

In action solely to reoover seven 
hundred flfty dollars as monthly dis- 
ability payments allegedly due under 
two thOusand flve hundred dollars 
life policy oovering permanent total 
disability, jurisdictional amount 
could not be attained by adding face 
of policy to such pasrments, even 
though answer allegred lapse of policy 


for nonpayment of premiums prior 
to disability.—Equitable Life Assur. 
Soc. of U. S. V. Wilson, C.C.A.Cal., 
81 F.2d 657. 

Admission of partial liability 

The claim of one suing for five 
thousand dollars payable under life 
Insurance policy issued by foreign 
Corporation was for amount within 
federal courfs jurisdiction, even if 
defendant’s offer to pay three thou¬ 
sand dollars in full settlement of 
claim was equivalent to acknowledg- 
ment of unconditional liability to 
such extent.—Morrow v. Mutual Cas- 
ualty Co. of Chicago, D.C.Ky., 20 F. 
Supp. 193. 

Aetion to reform and enforce 

In an action to reform a fire policy, 
and to enforce it as reformed, where 
the iK>licy was for ten thousand dol¬ 
lars and twenty thousand dollars and 
the alleged fire loss of irLsured's cus- 
tomers was over six thousand dol¬ 
lars, the entire amount of the loss 
was involved.—Morris v. Franklin 
Fire Ins. Co. of Philadelphia, Pa., 
C.C.A.CaL, 130 F.2d 553. 

44. U.S.—Columbian Nat. Life Ins. 
Co. v. Harrison, C.C.A.Tenn., 12 
F.2d 986. 

Contra, Merrigan v. Metropolitan 
Life Ins^ Co., D.C.La., 43 F.Supp. 209. 

45. U.S.—Asbury v. New York Life 
'Ins. Co., D.C.Ky., 45 P.Supp. 513— 
Mitchell V. Mutual Life Ins. Co. of 
New York, D.C.La., 31 F.Supp. 441 
—Small V. New York Life Ins. Co., 
D.C.Ala., 18 F.Supp. 820. 

48. U.Sv—Wright v. Mutual Life Ins. 
Co. of New York, C.C.Au-Ala., 19 P. 
2d 117, reversing, D.C., ‘3 F.2d 501, 
cerUorari granted Mutual Life Ins. 
Co. of New York v. Wright, 48 S. 
Ct, 30, 275 U.S. 513, 72 L.Ed. 400, 
and affirmed 48 S.Ct, 323, 276 U.S. 
502, 72 L.Ed. 726—La Vecchia v. 
Connecticiit MUt. Life Ins. Co. of 
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erate as an estoppel or be res judicata.'^In 
such case the amount in controversy is not increased 
by the amount of reserve required to be maintained 
against the policy,^^ although there is authority to 
the contrary,^^ by that portion of the annual premi- 
um covering the period between the death of in- 
sured and the end of the premium year,^o or by a 
prayer for a declaration that penalties shall attach 
to future delays in payment^i or that annual pre- 
miums in the future need not be paid as long as 
total and permanent disability continues.^^ Xhe 
same rules have been applied in a suit brought by 
insurer for a dedaratory judgment as to its lia- 
bility for past disability benefits, where there is no 
justiciable issue as to the validity of the policy or 
as to insurer^s liability for future pa>Tnents.^3 In 
such case, the life expectancy of insured is no fac- 
tor.S^ 

Indemnity Insurance, In a suit by an indemnity 
insurer against insured for a dedaratory judgment 
as to insurer’s duty and obligations with respect to 
an alleged cause of action by a third person against 
insured, the full amount of possible liability under 
the policy, 55 plus the expense of defending the third 
personas action,55 comprises the amount in contro¬ 
versy. 

Inierpleader, Under the statutory provision giv- 


ing district courts jurisdiction of bilis of interplead- 
er or suits in the nature of interpleader where two 
or more adverse claimants, citizens of different 
States, are claiming to be entitled to an Insur¬ 
ance policy of the value or amount of five hundred 
dollars or more, or to the benefits arising by vir- 
tue of such policy, or to property or money of the 
value of five hundred dollars in the custody or pos- 
session of the company, the court has jurisdiction 
of such a suit where the amount for which insurer 
is liable equals or exceeds five hundred dollars,57 
even though the face amount of the policy is less,58 
or where several policies, each for less than five 
hundred dollars, have an aggregate face value ex- 
ceeding that sum.59 

(d) Actions Involving Title and Possession; 

Liens 

In ejectment the amount in controvers-y is the value 
of the interest in the land to recover which the suit was 
brought, and in an action to quiet title or to remove a 
cloud, it is the value of as much of plaintiffs' property as 
is affected by the adverse claim. In a suit to foreclose 
a lien the amount in controversy is the amount sought to 
be recovered through the lien. 

In ejectment the value of the matter in dispute is 
that of the interest in the land, to recover which the 
suit was brought. although defendant claims a lesser 
interest therein,®» together with any special dam- 


Hartford, Conn., D.C.N.Y., 1 F. 
Supp. 588. 

47. U.S.—^Asbury v. New York Life 
Ins. Co., D.C.Ky., 45 F.Supp. 513— 
Mitchell V. Mutual Life Ins, Co. 
of New York, D.C.La., 31 F.Supp. 
441. 

48. U.S.—^Asbury v. New York Life 
Ins. Co., D.C.Ky., 45 F.Supp, 513 
—Mitchell V. Mutual Life Ins. Co. 
of New York, D.C.La., 31 F.Supp. 
441—Shabotzky v. Massachusetts 
Mut. Life Ins. Co., D.C.N.Y., 21 
F.Supp. 166—Small v. New York 
Life Ins. Co., D.C.Ala., 18 F.Supp. 
820 . 

49. U.S.—Enzor v. Jefferson Stand¬ 
ard Life Ins. Co., D.C.S.C., 14 F. 
Supp. 677. 

50. U.S.—^Home Life Ins. Co. v. Sipp, 

C. C.A.N.J., 11 F,2d 474. 

51. U.S.—Mitchell v. Mutual Life 
Ins. Co. of New York, D.C.La., 31 
F.Supp. 441. 

52. U.S.—Asbury v. New York Life 
Ins. Co., D.C.Ky., 45 F. 513—Mitch¬ 
ell V. Mutual Life Ins. Co. of New 
Yprk, D.C.La., 31 F.Supp. 441. 

53. U.S.—Mutual Life, Ins. Co. of 

New York v. Moyle, C.C.AS.C., 116 
Fi2d 434, a^rming-, D.C., 34 F. 

Supp. 127—Travelers Ins. Co. v. 
Wechsler, D.C.Pla., 34 F.Supp. 721 
—Travelers Ins. Co. v. Wechsler, 

D. C.Fla., 34 F.Supp. 717. 


54. U.S.—Travelers Ins. Co. v. 
Wechsler, D.C.Fla., 34 F.Supp. 721 
—Travelers Ins. Co. v. Wechsler, 
D.C.Fla., 34 F.Supp. 717—Mutual 
Life Ins. Co. of New York v. 
Moyle, D.C.S.C., 34 F.Supp. 127, 
affirmed, C.C.A., 116 F.2d 434. 

55. U.S.—.®tna Casualty & Surety 
Co. V. Yeatts, C.C.A.Va., 99 F.2d 665 
—U. S. Pidelity & Guaranty Co. v. 
Pierson, C.C.A8, 97 P.2d 560, re- 
versing, D.C., 21 F.Supp. 678. 

The amount daimed by the injured 
person or the amount which he may 
claim does not eontrol, the test being 
the maximum possible liability under 
the policy.—C. E. Carnes & Co. v. 
Employers' Liability Assur. Corpora¬ 
tion, Limited, of London, England^ C. 

C. A.La., 101 F.2d 739, affirming, D.C., 
Employers' Liability Assur. Corpo¬ 
ration, Limited, of London, England, 
V. C. E. Carnes & Co., 24 F.Supp. 128 
—New Century Casualty Co. v. Chase, 

D. C.W.Va., 39 F.Supp. 768—Builders 
& Manufacturers Mut. Casualty Co- 
V. Paquette, D.C.Me., 21 F.Supp. 858 
—Travelers Ins. Co. v. Young, D.C. 
N-J., 18 F.Supp. 450—Commercial Cas¬ 
ualty Ins. Co. V. Htimphrey, D.C.Tex., 
13 F.Supp. 174. 

Claim that fire policy covers third 
persons’ losses 

U.S,—Pacific Fire Ins. Co. v. Reiner, 
D,,C.La., 45 F.Supp. 703. 
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56. U.S.—U. S. Pidelity & Guaranty 
Co. V. Pierson, C.C.AArk., 97 F.2d 
560, reversing, D.C., 21 F.Supp. 678 
—New Century Casualty Co. v. 
Chase, D.C.W.Va., 39 F.Supp. 768. 

57. U.S.—Metropolitan Life Ins. Co. 
v. Skov, D.C.Or., 45 F.Supp. 140. 

, 58. U.S.—Metropolitan Life Ins. Co. 

V. Segaritis, D.C.Pa., 20 F.Supp. 739. 
“Value” and “amount” 

Within the meaning of the statute 
the Word “value'*” means the present 
or cash surrender value, and the 
Word “amount” the face amount or 
amount payable in case of death.— 
Metropolitan Life Ins. Co. v. Mason, 
D.C.Pa., 21 F.Supp. 704, vacated on 
other grounds, C.C.A, 98 F.2d 668. 

59- U.S.—Metropolitan Life Ins. Co. 
V. Dunne, D.C.N.Y., 2 F.Supp. 165. 
The fact that one party 
only the cash surrender value cf 
several policies, the suip of such 
values being less than five hundred 
dollars, does not defeat Juriadikrtion 
where the other party disputes such 
daim and himself claims ownership 
of the policies.—^Metropolitan Life 
Ins, Qo, V. Mason, C.C.APa, 98 P*2d 
668, vacating, D.CL, 21 F.Supp, 794. 

GOl U.S.—Miller v. First Service 
Corporation, C.D.AN,D., 84 
680. 109 A.L-R 1179. 

15 <?.J- p 761 note 2- 
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ages that are alleged and can be recovered in tbe 

In a suit to quiet title or to remove a cloud tbere- 
from, tbe value of the matter in controversy is that 
of as much of plaintiffs property as is affected by 
the adverse claim,62 otherwise stated, the dif- 

ference between the value of the property without 
the cloud and the value with the cloud on it.®^ 
Where the alleged cloud on the title consists of tax 
liens, the amount in controversy has been held to 
he the amount of the tax and not the value of the 
property subject to the lien,but it has also been 
kld that the value of the property governs.^S 

In a suit to foreclose a mortgage or other lien, 
the amount in dispute, for the purpose of determin- 
ii^ the jurisdiction, is the amount sought to be 


recovered through the lien,®® together with any 
damages not covered by the lien, for which judg- 
ment is prayed;®^ but it has also been held that in 
such an action the amount demanded and the value 
of the property on which the lien is asserted must 
each exceed the jurisdictional amount.®® 

Actions for the mere posses sion of realty involve 
only the value of the possession.®® 

Possession of personal property. In an action or 
proceeding to recover the possession of personal 
property, it seems that the value of the property 
sought by plaintiff or by claimant of the same, is 
that of the matter in dispute."^® 

(e) Other Proceedings 

In a creditores, or stockhoider's suit for the adminls- 


Hmrrnnt of mort^agTe 
Jurisdiction of federal court in ac- 
tk>n in ejectment to try title to real¬ 
ty was unaffected by amount of out- 
standing mortgrage or dieed of trust. 
—Peterson v. Sucro, C.C.A.N.C., 93 
P.2d S78, 114 A.L..R. 890. 

Snit to establisli tmst 
In action against surviving widow 
of deceased guardian to establish 
tnist in favor of infants in realty 
purclmsed by the guardian with in¬ 
fants’ money, the “matter in contro¬ 
versy” for purpose of establishing 
federal court jurisdiction was the 
realty purchased by guardian and not 
amount of infants’ money received 
by him.—Catanzaritti v. Bianco, D.C. 
Pa., 30 P.Supp. 873. 

Several defendauts 
Where several defendants in ac- 
tion in ejectment to try title to real¬ 
ty were in privity, claiming under 
a common source of title, and making 
a common defense, with resuit that 
plaintiff s claira was disputed by 
ali defendants as to entire property 
in controversy, value of entire prop¬ 
erty, and not value of respective de¬ 
fendants’ interests, constituted 
“amount in controversy.”—Peterson 
V. Sucro, C.C.A.N,C., 93 P.2d 878 , 114 
A.L.R. 890. 

61. U.S.—Way V. Clay, C.C.W.Va., 
140 P. 352. 

482 . IJ.S.—Peterson v. Sucro, C.C.A.N. 
a, 93 P.2d 878, 882, 114 A.L..R. 890, 
citing Corpus Juris—State Life Ins. 
Co. of Indianapolis, IndL, v. Wich- 
ita County Water Improvement 
Dist No. 2, D.C.Tex., 18 P.Supp. 834 
—^Frontera Transportation Co. v. 
Abaunza, C.C.A-Lgu, 271 P. 199— 
Oonnecticut General Life Ins. Co. v. 
Welden, D.C.Ala., 246 P. 265. 

16 C.J. p 763 note 6 . 

of title as coUateral effect 
A suit under Kentucky statute for 
■hajujiction to prevent tre^^pass on and 
to restrain assertion of claim against 
land, the nature and extent of which 


claim was undisclosed, was not a 
“suit to quiet title,” except in'a col- 
lateral or incidental aspect; hence 
the value of the land did not deter¬ 
mino jurisdiction.—Colony Coal & 
Coke Corporation v. Napier, D.C.Ky., 
28 P.Supp. 76. 

How value determined 

(1) In determining the value of 
land, the value in its actual situa- 
tion and use is controlling, and not 
its simple value as land.—Griflith 
V. Enochs, D.C.La., 43 P.Supp. 352— 
New Jersey Federation of Toung 
Men’s and Toung Women*s Hebrew 
Ass'ns V. Hoffman, I).C.Pa., 25 P. 
Supp. 687. 

(2) Thus, in an action involving ti¬ 
tle to land held under an oil lease 
and producing oil, the amount in- 
volved was not merely the superficial 
value of the land, but the court was 
required to consider the mineral 
value thereof, and could also capital- 
ize the annual rental, in determining 
the amount involved.—Griffith v. 
Enochs, supra. 

Adjudicatiou of water priorities 

In suits to quiet title and adjudi¬ 
cate water priorities, jurisdictional 
“matter in controversy” is not any 
separate, unidentified, undivided 
claim of one owner to segregate and 
use portion of waters, but is aggre¬ 
gate of uses.—^Dem v. Tanner, D.C. 
Mont., 60 P.2d 626. 

63. U.S.—Colony Coal & Coke Cor¬ 
poration V. Napier, D.C.Ky., 28 P. 
Supp. 76. 

64. U.S.—State Life Ins. Co. of In¬ 
dianapolis, Ind., V. Wichita Coun¬ 
ty Water Improvement Dist. No. 
2, D.C.Tex., 18 P.Supp. 834—She- 
walter v. Lexington, C.CMo., 143 
F. 161—Purnell v. Page, C.C.N.C., 
128 P. 496—Douglas County v. 
Sto ne, C.C.Va., 110 P. 812, affirmed 
24 S.Ct 843, 191 U.S. 557, 48 L. 
Ed. 301. 

65. U.S.—Jones v, Box Elder County, 
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C. C.A.Utah, 52 F.2d 340, certiorari 
denied 52 S.Ct. 456, 285 U.S. 555, 
76 L.Ed. 944. 

66, U.S.—Lowenthal v. Georgia 

Coast & P. R. Co., D.C.Ga., 233 F. 
1010, affirmed 238 F. 795, 151 C.C. 
A- 645—Less v. English, Ark., 85 
F. 471, 29 C.C.A. 275. 

15 C.J. p 762 note 13. 

lu a suit to foreclose a tax lien, 
the value of the land is immaterial. 
—City of Pawhuska, Okl., ex rei. Gra- 
ham v. Midland Valley R. Co., C.C.A. 
Okl., 33 P.2d 487. 

67, U.S.—Lilienthal v. McCormick, 
Or., 117 F. 89, 54 C.C.A. 475 

66. U.S.—^Miller v. First Service 
Corporation, C.C.AN.D., 84 P.2d 
680, 109 A.L.R. 1179, 

69. U.S.—Pioneer Coal Co. v. Bush, 

D. C.Ky., 16 P.Supp. 117, appeal 
dismissed, C.C.A., Kentucky-Jellico 
Coal Co. of Delaware v. Chitwood, 
99 F.2d 1008—Battle v. Atkinson, 
C.C.Ark., 115 P. 384, affirmed 24 
S.Ct. 845, 191 U.S. 559, 48 L.Ed. 
302. 

15 C.J. p 762 note 9. 

70. U.S.—^Peyton v. Robertson, Va., 
9 Wheat. 527, 6 L.Ed. 151. 

“In replevin . . . if the action 

is brought as a means of trying the 
title to property, the value of the 
property replevied is the matter in 
dispute; but if the replevin is of 
property distrained for rent, the 
amount for which avowry is made 
is the real matter in dispute, and 
the limit of jurisdiction.”—Gibson v. 
Shufeldt, Va., 7 S.Ct 1066, 1067, 122 
U.S. 27, 30 L.Ed. 1083. 

Spedal damages 

The amount involved is not en- 
larged by a claim of special dam¬ 
ages for injury to plaintifE’s business, 
when the state practice would not 
allow the recovery of the same.— 
Vance v. W. A. Vandercook Co., S.C., 
18 S.Ct, 645, 170 U.S. 468, 42 LEd. 
1111, reversing, C.C., 80 F. 786. 
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tration of assets, if the rcal purpose of the suit is thc 
enforcement of plafntitf^s individual claim or interest, the 
amount thereof governs, but, if the surt is brought in the 
right of the Corporation or aii creditors and the rea! 
matter in controversy is the administration of assets, the 
amount of the assets Controls. 

Creditores action. In a suit in the nature of a 
creditores action askin^ for the distribution of assets 
or for the appointment of a receiver to conserve or 
distribute the assets, the amount in controversy is 
generally held to be the amount of plaintifTs claim, 
and not the amount of the assets.However, in 
a number of cases, especially earlier ones, it has 
been held that, where the creditor sues on behalf 
of himself and the other creditors for the admin¬ 
istration of the fund, the amount of the fund gov- 
and a number of more recent cases have 
held that, where the real matter in controversy is 
the administration of defendanfs assets and not 
merely the enforcement of a creditores claim as a 
lien against the assets, the amount of the assets 
Controls.In a suit by a creditor to restrain a re¬ 
ceiver of the debtor from paying out dividends on 
an alleged false claim, the amount in controversy 
is the amount of complainant’s own claim, and not 
the amount of the dividends, payment of which is 
sought to be enjoined.'^^ 

Stockholderes action. Where a stockholder sues 
in the right of the Corporation, the amount in con¬ 
troversy is the value of the right of the Corpora¬ 


tion which it is sought to protect and not the value 
of complainant^s interest therein.'^^ Thus it has 
been held that in a stockholder^s suit for the ap¬ 
pointment of a receiver for the purpose of winding 
up the affairs of the Corporation, or of conserving 
or distributing its assets, the amount in controversy 
is the value of the entire corporale assets,al- 
though in some cases jurisdiction has been deter- 
mined by the value of complainanfs stock.77 Qjj 
the other hand, where a stockhoIder's suit is in re- 
ality nothing more than an attempt to enforce or 
protect his own rights, the value of his stock, and 
not the value of the corporate assets, governs.^s 

In a suit io set aside a fratiduleni conveyance^ 
the value of the property transferred has been held 
to be the amount in controversy;7^ but it has also 
been held that in a creditores suit jurisdiction is de- 
termined by the amount claimed by the creditPr 
rather than by the value of the property held by 
the deblor^s alleged fraudulent assignee.^^ 

d. How Detennined 

(1) In general 

(2) Effect of pleadings 

(3) Evidence 

(1) In General 

The am-ount invofved must be determined with refer- 
ence to the situation existing at the time of the com- 


71. U.S.—^I/ion Bonding & Surety Co. 
v. Karatz, 43 S.Ct 480, 262 U.S. 
77, 67 li.Ed. 871, reversing, C.C.A. 
Minn., 280 F. 532, 281 F. 1021, and, 

C. C.A.Neb., Hertz v. Lion Bondingr 
& Surety Co., 280 F. 540, certiorari 
granted Department of Trade and 
Commerce of State of Nebraska v. 
Hertz, 43 S.Ct. 89, 260 U.S. 713, 
67 L.Ed. 477, and appeal dismissed 
43 S.Ct. 90, 260 U.S. 696, 67 L.Ed. 
468, and motion denied 43 S.Ct. 
641, 262 U.S. 640, 67 L.Ed. 1151. 
and 43 S.Ct 701, 262 U.S. 733, 67 L. 
Ed. 1206—Handley v. Stutz, Tenn., 
11 S.Ct. 117, 137 U.S. 366, 34 L. 
Ed. 706—Bruce v. Manchester & K. 
R. R., H.H, 6 S.Ct. 849, 117 U.S. 
514, 29 L.Ed, 990—Corcoran v. Roy- 
al Development Co., C.C.A.N.Y., 
121 F.2d 967, afflrming, D.C., 35 F. j 
Supp. 400—Pianta v. H. M. Reich 
Co.. C.C.A.N.T., 77 F.2d 888—First 
Nat. Bank of Roselle v. Lafayette 
Nat. Bank of Brooklyn, D.C.N.T., 
40 F.Supp. 480—Paul v. Craemer, 

D. G.Oal., 24 F.Supp. 353—Parsons 
V. Detroit & Canada Tunnel Co., 
D.C.Mich., 15 F.Supp. 986. 

72- U.S.—Atwater v. Community 
Fuel Corporation, D.C.N.T., 291 F. 
686—Jones v. Mutual Fidelity Co., 
C.C.DeL, 123 F- 506—Putnam v. 


■ Timothy Dry-Goods & Carpet Co., 

C. C.Tenn., 79 F. 454. 
Representative or class actions gen- 

erally see supra § 310 c (3). 

73- U.S.—Boesenberg v. Chicago Ti- 
tle & Trust Co., C.C.A.I11., 128 F. 
2d 245, 141 A.L.E. 565—King v. 
Kansas City Police Relief Ass'n, 

D. C.Mo., 60 P.2d 547—U. S. Radia¬ 
tor Corporation v. Doody, D.C.Pa., 
5 F.Supp- 471—McAtamney v. Com- 
monwealth Hotel Const. Corpora¬ 
tion, D.C.N.T., 296 F. 600. 

74. U.S.—Smithson v. Hubbell, C.C. 
Wash., 81 F. 593. 

75^ U.S.—Johnson v. Ingersoll, C.C. 
A.I1L, 63 F.2d 86—Haynes v. Fra- 
ternal Aid Union, D.GKan., 34 F. 
2d 305^—^Hutchinson Box Board & 
Paper Co. v. Van Hom, CC-AJECan., 
299 F. 424—Larabee v. Dolley, C.C. 
Kan., 175 F. 365, reversed on other 
grounds Dolley v. Abilene Nat 
Bank, 179 F. 461, 102 C.C.A. 607, 32 
L.R.A-,N.S., 1065, affirmed Assaria 
State Bank v. Dolley, 31 S.Ct 189, 
219 U.S, 121, 65 L.Ed. 123. 

15 C-J. p 763 note 20. 

XTonstock corporaMou 

The rule stated in the text applies 
to a suit brought by a member of 
a nonstock Corporation to eritoin ul¬ 
tra vires aets.—^McKee v. Chautaugua \ 
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Assembly, C.C.N.Y., 124 F. 808, af¬ 
firmed 130 F. 536, 65 C.C.A. 8. 

76. U.S.—^Kelly v. Alabama-Quenel- 
da Graphite Co., D.C.Ala., 34 F.2d 
790—Klein v. Wilson & Co., D.C. 
N.J., 7 F.2d 772, affirmed, CUA, 
7 F.2d 777—Kent v. Honsinger, C 
C.N.Y., 167 F. 619. 

15 C.J. p 763 note 26. 

77. U.S.—Robinson v. West Virginia 
Loan Co., aC.W.Va., 90 F. 770. 

16 C.J. p 763 note 25. 

78. U.S.—^Haas v. Burton, C-C-A-La., 
25 F.2d 938, certiorari denied Btir- 
ton V. Haas, 49 S.Ct 18, 278 U.S. 
612, 73 HEd. 537—Davis v. Mc- 
Parland, C.C.A.Tex., 15 F.2d 612, 
certiorari denied 47 S.Ct 457, 273 
U.S. 754, 71 HEd. 875—Woods v. 
Thompson, CC.A.I1L, 14 F.2d 951, 
followed in Illinois Bankei^s Life 
Ass’n V. Parris, C.C.A-IU., 21 P. 
2d 1014, certiorari denied Fanis v. 
Illinois Banker^a Life Ass'n, 48 S. 
Ct 301, 276 U.S. 621, 72 L.Ed. 735 
—^Ryan v. Seabpard & R. R. Co., C. 
aVa., 89 F. 397. 

15 C.J. p 763 note 24* 

7p« U.S.—Simon v. House, 

46 F. 317. 

80- U.S*—Alkire Grocery Co. v. 

Riphesin, C.C.A^k., 91 F. T^r-Wer^ 
miQ y. Ai^phy^ C,GN.J-, 6d.P, W- 
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j„ef»oenient of the suit, and subsequent events changing 
^ amount can neither confer nor divest jurisdiction. 

The amount involved must be determined with 
reference to the situation existing at the time of 
the commencement of the suit,^l and subsequent 
ffvents changing the amount can neither confer nor 

divest jurisdiction.^^ xhus it is usually held that, 

where an action is originally brought for an amount 
wfiich is within the jurisdiction of the court, ju¬ 
risdiction is not defeated by the fact that through 
Aequent events the amount involved is reduced 
to an extent which makes it less than the jurisdic- 
tional amount.ss 


(2) Eifect of Pleading^s 

The amount demanded in good faith, or the alleged 
value of the property or right, Is, in the first instance, re- 
garded as the amount or value in controversy, even 
though there appears to be a valid defense to the actioni; 
but, if it appears that such demand was colorabie, 
fictitious, or made in bad faith, the real amount in¬ 
volved governs. Subsequent pleadings cannot ordinariiy 
divest the court's jurisdiction, although they may in some 
cases supply the jurisdictional amount otherwise lacking. 

Primarily the amount in controversy must be de¬ 
termined from the initial pleading.^^ Unless the 
law gives a different rule^^ the specific amount de¬ 
manded or claimed in good faith by plaintiff in an 
action on a money demand or sounding in damag- 
es,S® or the alleged value of the property or right 


8L n.S. —Royalty Service Corpora¬ 
tion V. City of Los Angeles, C.C.A, 
Cal., 98 F.2d 551—Ford, Bacon & 
Davis V. Volentine, C.C.A.Miss., 64 
F.2d 800—Cohn v. Cities Service 
Co.. C.C.A.N.Y., 45 P.2d 687—Mitch- 
ell V. Mutual Life Ins. Co. of New 
Tork, L.C.La., 31 F.Supp. 441—Les- 
ter V. Prudential Ins. Co. of Amer¬ 
ica, D.C.Mass., 24 F.Supp. 54—Hart 
Coal Corporation v. Sparks, D.C. 
Ey., 9 F.Supp. 825—Mutual Life 
Ins. Co. V. Bose, D.C.Ky., 294 F. 
122 . 

Bffect of past situatlou 
Where plaintifPs property was as- 
sessed for six thousand fifty-two dol- 
lars and five cents, but at time of 
suit there was lien for only three 
hundred twenty dollars and eighty 
cents, federal court had no jurisdic¬ 
tion of suit to restrain collection of 
assessment.—Adam Schumann Asso¬ 
ciates V. City at New Tork, C.C.A.N. 
7^ 40 F.2d 218, certiorari denied 61 
S.Ct 20, 282 U.S. 838, 75 L.Ed. 745. 
82. U.S.—Royalty Seiwice Corpora¬ 
tion V. City of Los Angeles, C.C.A. 
Cal., n F.2d 561—Ford, Bacon & 
Davis V. Volentine,' C.C.A.Miss., 64 
F.2d 800—Dixie Greyhound Lines 
r. Elliott, D.C.Ky., 45 F.Supp. 953 
-^Mutual Life Ins. Co. v. Rose, D. 
C.Ky., 294 P. 122. 
laterventioii of anotlier party 
Right to intervene presupposes an 
action duly brought, so that, if juris¬ 
diction is lacking at commencement 
of suit, because amount involved is 
hisufficient, it cannot be aided by 
intervention of a creditor with a suf- 
fioient claim; hence the court is 
withiout Power at a later time to cure 
sach lack of Jurisdiction by nunc 
tunc order directing interven¬ 
tion of creditor with claim exceeding 1 
Jurisdictional amount, and such in-! 
terv^tion cannot be regarded as an 
■originai proceeding for the purpose; 
^ sustaining Jurisdiction from the 
date petition to intervene was grant- 
«d—Pianta v. H, M. Reich Co., C.a i 
A.N.Y., 77 F.2d 888. 

U.S.—St. Paul Mercuiy Indem- 


nity Co. v. Red Cab Co., Ind., 58 S. 
Ct. 586, 303 U.S. 283. 82 L.Ed. 845, 
reversing 90 P.2d 229, certiorari 
granted 58 S.Ct. 38, 302 IJ.S. 669, 82 
L.Ed. 516—^New Century Casualty 
Co. V. Chase. D.C.W.Va., 39 P. 
Supp. 768—^Mutual Ben. Health & 
Accident Ass'n v. Teal, D.C.S.C., 
34 F.Supp. 714—^Mutual Life Ins. 
Co. V. Rose, D.C.Ky., 294 P. 122. 
15 C.J. p 775 note 23. 

Beath of Joint daimant 

Where husband and wife having 
joint claim for more than three 
thousand dollars properly joined in 
suing for son’s death, amendment 
after wife's death, whereby husband 
sought only his half of compensation, 
less than three thousand dollars, did 
not deprive federal court of jurisdic¬ 
tion.—Ford, Bacon & Davis v, Volen¬ 
tine, aC.A.Miss., 64 P.2d 800. 

Before and after removal 

Where jurisdictional requirements 
were satisfied when action on con- 
tract for purchase of standing timber 
was originally brought in state court, 
jurisdiction was not lost by the fact 
that after removal the amount sued 
for under liquidated damage clause 
of contract was less than the juris¬ 
dictional requirement.—Foster v. 
Hudson Valley Lumber Co., D.C.Md., 
37 F.Supp. 381. 

U.S.—^Atohison, T. & S. P. Ry. 
Co. y. Phillips, D.C.Mo., 13 P.2d 
254—^James Heddon's Sons v. Cal- 
lender, D.CXMinn., 28 F.Supp. 643. 

85* U.S.—St- Paul Mercury Indem- 
nity Co. v. Red Cab Co., Ind., 58 S. 
Ct- 586, 303 U.S. 283, 82 L.Ed. 846, 
reversing, C.C.A., 90 P.2d 229, 

certiorari granted 58 S.Ct. 38, 302 
U.S. 669, 82 L.Ed. 516—^National 
Surety Co. v. City of Excelsior j 
Springs, Mo.* ex rei- and to Use 
of Schwarxenbach, C.C.A,Ko., 123 ^ 
F^2d 673-^parks v. England, C.CA. 
Mo., 113 P.2d 579^—^Dixie Grey¬ 
hound Lines v. Elliott D.G.Ky., 45 
F.Supp. 953-—^Mutual Ben. Health 
& Accident Ass'n v. Teal, D.C.S.C., ^ 
34 F.Supp. 714—Federal Wall Pa-| 
per Co. V. Kempne?*, D.C.N.Y., 244 | 
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F. 240—Hayward v. Nordberg Mfg- 
Co., Mich., 85 P. 4. 29 C.C.A. 438. 
Bimited liabiHty provision 

Where damages in common-law ac¬ 
tion, against express company for 
failure to deliver manuscript shipped 
by express, were limited by the re- 
ceipt for shipment to fifty dollars, 
federal court could not entertain ju¬ 
risdiction, although seven hundred 
fifty thousand dollars damages were 
sought—Peyton v. Railway Express 
Agency, C.C.A-Tex., 124 P.2d 430, re- 
versed on other grounds 62 S.Ct 1171, 
316 U.S. 350, 86 L.Ed. 1525. 

■Where the law liqnidates the dam¬ 
ages, the amount so liquidated, and 
not the amount claimed in the com- 
plaint, constitutas the matter in dis- 
pute.—^Associated Press v. Emmett, 
D.C.CaL, 45 F.Supp. 907—Bergman v. 
Inman, Poulsen & Co., C.C.Or., 91 F. 
293. 

Mere claim for exemplary damages 
in action where exemplary damages 
are not recoverable cannot aifect ju¬ 
risdictional amount of federal court. 
—Greene v. Keithley, C.C.A.Neb., 86 
P,2d 238—^Newcastle Products v. 
School Dist of Blair Tp., D.C.Pa., 18 
F.Supp. 335. 

86. U.S.—St. Paul Mercury Indemni- 
ty Co. v. Red Cab Co., Ind,, 58 S. 
Ct 586, 303 U.S. 283, 82 L.Ed. 845, 
reversing, C-C.A-, 30 P.2d 229, cer¬ 
tiorari granted 58 S.Ct 38, 302 U. 
S. 669, 82 L.Ed. 516—^Alderman v. 
Elgin, J. & E. Ry. Co., C.aA.Ill., 
125 F.2d 971—^National Surety Cor¬ 
poration V. City of Excelsior 
Springs, Mo., ex ret and to Use of 
Sehwarzenbach, C.C.A.Mo., 123 P. 
2d 573—Sparks v. England, C.C.A. 
Mo., 113 F.2d 579—Gray v. Blight, 
C.C.A.Colo., 112 F.2d 696, certiorari 
denied 61 S.Ct 170, 311 U.S. 704, 85 
L,Ed. 457—^Hague v- Committee for 
Industrial Organization, C.CXA^N.J., 
101 P.2d 774, modlfying. D.C, Oom- 
mittee for Industrial Organization 
V. Hague, 25 F.Supp. 127, certio¬ 
rari granted Hague v. Committee 
for Industrial Organization, 59 S. 
Ct 486, 306 U.S. 624, 83 L.Ed. 1028, 
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involved,^'^ is, in tlie first instance, re^arded as the 
amount in dispute for jurisdictional purposes, even 
though the existence of a valid defense is appar- 


entSS from the complaint itself,^® or is pleaded bv 
defendant but, if it appears^l from the nature 
of the case,^- or from the facts alleged or shown 


modified on other grounds 59 S.Ct 
954, 307 U.S. 496, 83 L.Ed. 1423— 
Brown v. United Gas Public Serv¬ 
ice Co., aC-A-Ua., 96 F.2d 264—Mu¬ 
tual Ben. Health & Accident Ass’n 
V. Bowman, C.C.A.Xeb., 96 F.2d 
7, certiorari granted 58 S.Ct. 1056, 
304 U.S. 549, S2 L.Ed. 1521, man¬ 
date conformed to, C.C.A., Mutual 
Ben. Health &: Accident Ass’n v. 
Bowman, 99 F.2d 856, certiorari de- 
nied 59 S.Ct. 485, 306 U.S. 637, 83 
L.Ed. 1038—Colorado Life Co. v. 
Steele, C.C.A.Ark., 95 F.2d 535— 
Simecek v. U. S. National Bank of 
Omaha, C.C.A.Neb., 91 F.2d 214— 
Miller-Crenshaw Co. v. Colorado 
Mill & Elevator Co., C.C.A.Ark., 
84 F.2d 930, affirmed 87 F.2d 457— 
Kimel v. Missouri State Life Ins. 
Co., C.C.A.E:an., 71 F.2d 921—Barn- 
ebey v. Barron G. Collier, Inc., C.C. 
A,Neb-, 65 F.2d 864—Turmine v. 
West Jersey & S. R. Co., B.C.Pa., 
44 P.2d 614—Randall v. Becton- 
Dickinson Co., D.C.Mass., 18 P.2d 
631—Eternit, Inc. v. J. J. Clarke 
Co., D.C.La., 18 F.2d 607—Home 
Life Ins. Co. v. Sipp, C.C.A.N.J., 
11 P.2d. 474—Nathan v. Rock 

Springs Distillin^ Co., C.C.A.Ky., 
10 P.2d 268—Paramore v. Mack 
Sennett, Inc., D.C.Cal., 9 P.2d 66 
—Dixi e Greyhound Lines v. Elliott, 
D.C.Ky., 45 F.Supp. 953—Associat¬ 
ed Press v. Emmett, D.C.Cal., 45 F. 
Supp. 907—Palmer v. Moren, D.C. 
Pa., 44 F.Supp. 704—King Features 
Syndicate v. Valley Broadcasting 
Co., D.C.Tex., 42 F.Supp. 107— 
Humphrey v. U. S. Fidelity & Guar- 
anty Co., D.C.Or., 38 F.Supp. 224 
—Mutual Ben. Health & Accident 
Ass'n V. Teal, D.C.S.C., 34 F.Supp. 
714—Morrow v. Mutual Casualty 
Co. of Chicag-o, D.C.Ky., 20 F.Supp. 
193—Small v. New York Life Ins. 
Co., D.C. Ala., 18 F.Supp. 820— 
Schlosser v. Welsh, D.C.S.D., 5 F. 
Supp. 993—Davies v. Sun Life As- 
sur. Co. of Canada, D.C.Wash., 2 P. 
Supp. 955—La Vecchia v. Connecti- 
cut Mut. Life Ins. Co. of Hartford, 
Conn., D.C.N.Y., 1 F.Supp. 588— 
American R. Co. of Porto Rico v. 
South Porto Rico Sugar Co., C.C. 
A.Puerto Rico, 293 F. 670—Rags- 
dale v. Rudich, C.C.A.Ga., 293 P. 
182—Owen M. Bruner Co. v. O. R. 
Manefee Lumber Co., C.C.A.Or., 292 
F. 985—Operators' Piano Co. v. 
First Wisconsin Trust Co., C.C.A. 
111., 283 F. 904—Pemandina Ship- 
building & Dry Dock Co. v. Peters, 
D.C.Fla., 283 F. 621—St. Tammany 
Bank & Trust Co. v. Winfield, C.C. 
A.La., 263 P. 371—Central Commer¬ 
cia! Co. V. Jones-Dusenberry Co., 
111., 251 P. 13, 163 C.C.A. 263—Fed- 
eral Wall Paper Co. v. Kempner, i 


D.C.N.T., 244 P. 240—Brent v. Chas. 
H Lilly Co., D.C.Wash., 202 F. 335 
—Eisele v. Oddie, C.C.Xev., 128 
P. 941—Kunkel v. Brown, Md., 
99 F. 593, 39 C.C.A. 665. 

15 C.J. p 755 note 59, p 757 note 65. 
Ad dA-m-nn-i^ clause 

Ordinarily, in determining the 
amount in controversy, the ad dam¬ 
num stated in the petition governs.— 
Peyton v. Railway Express Agency, 
C.C.ATex., 124 P.2d 430, reversed on 
other grounds 62 S.Ct. 1171, 316 U.S. 
350, 86 L.Ed. 1525—Merrigan v. Met¬ 
ropolitan Life Ins. Co., D.C.La., 43 
F.Supp. 209. 

87. U.S.—United Enterprises v. 
Dubey, C.C.AFIa., 128 F.2d 843, 
affirming, D.C., 42 F.Supp. 60—Pur- 
cell V. Summers, C.C.A.S.C., 126 F. 
2d 390, reversing, D.C., 34 F.Supp. 
421. 

88. U.S.—Commercial Nat. Bank of 
Los Angeles v. Catron, C.C.A.N.M., 
50 P.2d 1023—King Features Syn¬ 
dicate V. Valley Broadcasting Co., 
D.C.Tex., 42 F.Supp. 107—^American 
R. Co. of Porto Rico v. South Por¬ 
to Rico Sugar Co., C.C.A.Puerto 
Rico, 293 P. 670. 

^Paymeiti 

(1) VVhere it appears, after the 
filing of a complaint demanding an 
amount sufficient to confer jurisdic- 
tion, that plaintiff had, in excusable 
ignorance and without bad faith, 
failed to credit defendant with pay- 
ments reducing the claim below the 
jurisdictional amount, the court re- 
tains jurisdiction.—National Surety 
Corporation v. City of Excelsior 
Springs, Mo., ex rei. and to Use of 
Schwarzenbach, C.C.A.M 0 ., 123 F.2d 
573. 

(2) Where defendant sets up pay- 
ments reducing the amount claimed 
below the jurisdictional amount, the 
court retains jurisdiction if, in order 
to determine the amount in contro¬ 
versy, it must consider conflicting 
testimony or disputed questions of 
law.—Stillwell-Bierce & Smith-Vaile 
Co. V. Williamston Oil & Fertilizer 
Co., C.C.S.C., 80 P. 68—Puller v. Met¬ 
ropolitan ‘Life Ins. Co., C.CN.T., 37 
F. 163. 

89. U.S.—St. Paul Mercury Indem¬ 
ni ty Co. V. Red Cab Co., Ind., 58 
S.Ct. 586, 303 U.S. 283, 82 L.Ed. 
845, reversing C.C.A., 90 F.2d 229, 
certiorari granted 58 S.Ct. '28, 302 
U.S. 669, 82 L.Ed. 516—National 
Surety Corporation v. City of Ex¬ 
celsior Springs, Mo., ex rei. and to 
Use of Schwarzenbach, C.C.A.M 0 ., 
123 F.2d 573—Sparks v. England, 
C.C.A.MO., 113 F.2d 579—^Dixie 
Greyhound Lines v. Elliott, D.C. 

538 


Ky., 45 F.Supp. 953—Jones v. Row- 
ley, C.C.Cal., 73 P. 286. 

90. U.S.—^National Surety Corpora¬ 
tion V. City of Excelsior Springs, 
Mo., ex rei. and to Use of Schwarz^ 
enbach, C.C.AMo., 123 P.2d 573. 

91. U.S.—Sharp v. Barnhart, C.C.A 
Ind., 117 P.2d 604, certiorari denied 
Canterbury v. Barnhart, 61 S.Ct. 
1099, 313 U.S. 576, 85 L.Ed. 1533— 
James v. Barnhart, C.O.A.Ind.. llT 
F.2d 604, certiorari denied 61 S.Ct 
1098, 313 U.S. 576, 85 L.Ed. 1531— 
Paramore v. Mack Sennet, Inc., D.C. 
Cal-, 9 F.2d 66—Palmer v. Moren, D. 
C.Pa., 44 F.Supp. 704—Brown v. 
United Gas Public Service Co., D.C. 
La., 28 F.Supp. 704—Small v. New 
York Life Ins. Co., D.C.Ala., Ig P. 
Supp. 820—^Davies v. Sun Life As- 
sur. Co. of Canada, D.C.Wash., 2 P 
Supp. 955—Operators' Piano C&i v. 
First Wisconsin Trust Co., C.C.A 
IlL, 283 F. 904—St. Tammany Bank 
& Trust Co. V. Winfield, C.C.ALa. 
263 F. 371—Washington County v. 
Williams,'Nev., 111 F. SOI, 49 C.C.A 
621—Hayward v. Nordberg Mfg. 
Co., Mich., 85 P. 4, 29 C.C.A. 438— 
Arapahoe Bank v. David Bradley & 
Co., Neb., 72 F. 867, 19 C.C.A. 206. 

15 C.J. p 758 note 70. 

Cladms not shown to be excessiv« 

(1) In general.—Klriesak v. Crowe. 
D.C.Pa., 36 F.Supp. 127—Operators' 
Piano Co. v. First Wisconsin Trust 
Co., C.C.A.I11., 283 F. 904. 

(2) Where suits on two concurrent 
insurance policies were begun, and 
a compromise was agreed on but 
repudiated by insurer under one of 
the policies, the face amount of 
which was half of the face amount 
of the other, plaintifPs claim on the 
policy not compromised was not con- 
ftned to half the amount for which 
the other policy was compromised.— 
Coffin V. London & Edinburgh Ins. 
Co., D.C.Ga., 27 F.2d 616. 

9^ U.S.—National Surety Corpora¬ 
tion V. City of Excelsior Springs, 
Mo., ex rei. and to Use of Schwar®- 
enbach, C.C.AMo., 123 P.2d 573— 
Morrow v. Mutual Casualty Co. of 
Chicago, D.C.Ky., 20 F.Supp. 193— 
Pioneer Coal Co. v. Bush, D.C.Ky., 
16 F.Supp. 117, appeal dismiss^ 
C.C.A., Kentucky-Jellico Coal € 0 . 
of Delaware v. Chitwood, 99 F.2d 
1008—Battie v. Atkinson, C.C.Arfc., 
115 F. 384, affirmed 24 S.Ct 845, 
191 U.S. 559, 48 L.Ed. 302—Simon 
V. Kouse, C.G.Tex., 46 P. 317. 

The mere ad dauumm danse wiH 
not confer jurisdiction where the 
claim is one which plaintiff cannot 
be legally permitted to sustain by 
evidence to tl^e extent bf the Jurfs- 
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in the record,^^ or from the failure to alleg-e cer¬ 
tam facts,^^ or from the proofs,^^ that there can 
|>e or couid not have been a reasonable expectation 
of recovering a sufficient sum, and that the claim 
was, therefore, fictitious, colorable, made in bad 
faith, or excessive, the real amount involved gov- 


ems and the court has no further jurisdiction. 
However, where the cause of action as stated in¬ 
volves an amount within the jurisdiction of the 
court, the fact that plaintiff is subsequently unable 
to recover an amount sufficient for jurisdiction, does 
not of itself show bad faith or oust jurisdiction.^^ 


dictional amount.—North America 
Transportation & Tradingr Co. v. 
^iforrison, Wash., 20 S.Ct. 869, 178 
r.S. 262, 44 Lf.Ed. 1061, reversing, 
€.C.. 85 P. 802. 

33 . U.S.—St. Paul Mercury Indemni- 
ty Co. V. Red Cab Co., Ind., 58 S. 
Ct. 5S6, 303 U.S. 283. 82 L.Ed. 845, 
reversinff, C.C.A.. 30 F.2d 229, cer¬ 
tiorari granted 58 S.Ct. 38, 302 U. 
S. 669, 82 Li.Ed. 516—Sparks v. 
England, C.C.A,Mo., 113 F.2d 579— 
Colorado ‘Life Co. v. Steele, C.O.A. 
Ark., 95 P.2d 535—Nixon v. Town 
Taxi, D.C.Mass., 39 P.2d 618— 
Home Life Ins. Co. v. Sipp, C.C.A. 
N.J., 11 F.2d 474—^Nathan v. Rock 
Springs Distilling* Co., -C.C.AKy., 10 
F.2d 268—Dixie Greyhound Lines 
V. Elliott, D.C.Ky., 45 F.Supp. 953 
—Morrow v. Mutual Casualty Co. 
of Chicago, D.C.Ky., 20 F.Supp. 193 
—^Small V. New York Life Ins. Co., : 
D.C.Ala., 18 F.Supp. 820—Travel- 
ers’ Ins. Co. of Hartford, Conn., v. 
Rabinowitz, D.C.Md., 9 F.Supp. 353 
—Hines v. Fidelity Mut. Life Ins. 
Co., D.aN.T., 6 F.Supp. 692—Mens- 
sen V. Travelers’ Ins. Co., D.C.N.T., 

5 F.Supp. 114—La Yecchia v. Con- 
necticut Mut. Life Ins. Co. of Hart¬ 
ford, Conn., D.C.N.Y., 1 F.Supp. 588 
—American R. Co. of Porto Rico 
V. South Porto Rico Sugar Co., C. 
C.APuerto Rico, 293 F. 670—New 
York Life Ins. Co. v. Johnson, 
lowa, 255 F. 958, 167 C.C.A. 250— 
Howard v. Carroll, D.C.Md., 195 F. 
646—Clement v. 'Louisville & N. 
R Co., C.C.A.La., 153 F. 979. 

Credit ignored; 

(1) Where the answer discloses 
that plaintiff in demanding an 
amount in excess of the jurisdiction- 
ai minimum has ignored an undisput- 
ed credit to which defendant is en- 
titled, and which, if allowed, reduces 
the amount in controversy below the 
Jurisdictional minimum, the court 
has no jurisdiction.—Bedford Quar- 
ries Co. V. Welch, C.C.Iowa, 100 F. 
513. 

(2> There is, however, authority to 
the contrary.—^West v. Woods, C.C. 
18 F. 665. 

^ U.S.—Ohman v. City of New 
York, C.C.N.Y., 168 F. 95’3. 

35. U.S.—St. Paul Mercury Indem- 
nity Co. v. Red Cab Co., Ind., 58 
S.Ct 586, 303 U.S. 283, 82 L.Ed. 
845, reversing, C.C.A, 90 F.2d 229, 
certiorari granted 58 S.Ct 38, 302 
tr.S. 669, 82 L.Ed. 516—SparkiS v. 
England, C.C.AMo., 113 P.2d 579— 


Home Life Ins. Co. v. Sipp, C.C.A 
N.J., 11 P.2d 474—Dixie Greyhound 
Lines v. Elliott D.C.Ky., 45 F. 
Supp. 953—Nixon v. Town Taxi, D. 

C. Mass., 39 F.2d 618—Mutual Ben. 
Health & Accident Ass’n v. Teal, 

D. C.S.C., -34 F.Supp. 714—Mullins 
Lumber Co. v, Williamson & Brown 
Land & Lumber Co., S.C., 246 F. 
232, 158 C.C.A 392. 

15 O.J. p 759 note 73. 

Qnestioa of fact 

Whether the claim is based on rea¬ 
sonable expectation of recovering the 
jurisdictional amount or is fraudu- 
lent, fictitious, colorable, or exces- 
. sive is a question of fact—^Nixon v. 
Town Taxi, D.C.Mass., 39 F.2d 618. 
Eflfect of conclusioxis of court re- 
specting amount 

Judgment couid not rest on conclu- 
sion that action involved jurisdic¬ 
tional amount, where conclusion 
rested on findings affirmatively 
showing that judgment granting full 
relief prayed for amounted to less 
than jurisdictional amount, even 
when augmented by surplusage 
awarding relief not pleaded or 
prayed for.—Equitable Life Assur. 
Soc. of U. S. V. Wilson, CCACal., 81 
F.2d 657. 

Proofs on former trial 

Court is not without jurisdiction as 
matter of law where item of damage 
necessary to make jurisdictional 
amount was withdrawn from jury 
on former trial for want of evi- 
dence to sustain it—St. Tammany 
Bank & Trust Co. v. Winfield, C.C.A 
La, 263 P. 371. 

96. U.S-—St Paul Mercury Indem- 
nity Co. v. Red Cab Co., Ind., 58 S. 
Ct 586, 303 U.S. 283, 82 L.Ed. 845, 
reversing, C.C.A., 90f P.2d 229, cer¬ 
tiorari granted 58 S.Ct 38, 302 U.S. 
669, 82 L.Ed. 516—National Surety 
Corporation v. City of Excelsior 
Springs, Mo., ex rei. and to Use of 
Schwarzenbach, C.C.A.Mo., 123 P.2d 
573—Sparks v. England, C.C.AMo., 
113 F.2d 579—Gray v. Elight CC. 
AColo., 112 F.2d 696, certiorari de- 
nied 61 S.Ct 170, 311 U.S. 704, 85 
L.Ed. 457—Brown v. United Gas 
Public Service Co., C.C.A.La., 96 
P.2d 264—Mutual Ben. Health & 
Accident Ass'n v. Bowman, C.C.A 
Neh., 96 F.2d 7, certiorari granted 
58 S.Ct 1056, 304 U.S. 549, 82 L.Ed. 
1521, mandate conformed to Mu¬ 
tual Ben. Health & Accident Ass’n 
v. Bowman, 99 P.2d 856, certiOf- 
rari denied 59 S.Ct 485, 306 U.S. 
637, 83 L.Ed. 1038—Simecek v. U. 


S. Nat Bank of Omaha C.C.A.Neb., 
91 P.2d 214—^Kimel v. Missouri 
State Life Ins. Co., C.C.A.Kan., 71 
P.2d 921—Commercial Nat Bank 
of Los Angeles v. Catron, C.C.A 

N. M., 50 F.2d 1023—Home Life Ins. 
Co. V. Sipp. C.C.A.N.J., 11 F.2d 474 
—^Nathan v. Rock Springs Distil- 
ling Co., aC.AKy., 10 P.2d 268— 
Southwestem Telegraph & Tele- 
phone Co. v. Walker Grain Co., D.C. 
Tex., 3 F.2d 819, affirmed, C.C.A., 
Walker Grain Co. v. Southwestem 
Telegraph & Telephone Co., 10 F.2d 
272—Dixie Greyhound Lines v. El- 
liott, D.C.Ky., 45 F.Supp. 953— 
Associated Press v. Emmett, D.C. 
Cal., 45 F.Supp. 907—Federman v. 
Verni, D.C.N.Y., 42 F.Supp. 113— 
King Features Syndicate v. Valley 
Broadcasting Co., D.C.Tex., 42 F. 
Supp., 107—Federal Deposit Ins. 
Corporation v. Citizens State Bank 
of Niangua, Niangua, Mo., D.C.Mo., 
40 F.Supp. 805—^Humphrey v. U. S. 
Fidelity & Guaranty Co., D.C.Or., 
38 F.Supp. 224—Schneider v. Rock- 
well-Powers Lumber Co., D-C.La., 
35 F.Supp. 695—Mutual Ben. 
Health & Accident Ass’n v. Teal, 
D.C.S.C., 34 F.Supp. 714—Morrow 
v. Mutual Casualty Co. of Chicago, 
D.C.Ky., 20 F.Supp. 193—Stuckert 
V. Alexander, D.C.Okl., 4 F.Supp. 
172—Davies v. Sun Life Assur. Co. 
of Canada, D.C.Wash., 2. F.Supp. 
955—Ragsdale v. Rudich, C.C.A.Ga., 
293 P. 182—Owen M. Bruner Co. v. 

O. R. Manefee Lumber Co., C.C.A. 
Or., 292 P. 985. 

Puerto Rico.—Dorvalle v. Mancini, 9 
Puerto Rico Fed. 3—Goenaga v. 
Quiros, 5 Puerto Rico Fed. 554. 

15 C.J. p 756 note 61, p 758 note 72. 

Proof showing defendant corpora- 
tions to be separate entities 

Where a creditoris bili, filed by a 
creditor of two corporations, joined 
such corporations and an individual, 
alleging that he created the corpora¬ 
tions as dummies for the conduct of 
his own business and invested their 
earnings in property, title to which 
was taken in his own name, and the 
aggregate of its claims against the 
two corporations was sufficient to 
give the court jurisdiction, but the 
claims singly were not, a finding that 
the corporations were not so organ- 
ized, but were separate entities, does 
not deprive the court of jurisdiction 
to grant complainant any relief to 
which the proofs show it to be en- 
titled under the pleadings.—South- 
western Telegraph & Telephone Co. 
V. Walker Grain Co., D.C.Tex., 3 P-2d 
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Effcct of subsequent pleadings. Where plaintifFs 
dtmand is sufficient to give the court Jurisdiction, 
its jurisdiction is not ousted by an answer disclaim- 
ing a portion of plaintiffis demand, or contesting 
oniy a portion of it nor is jurisdiction ousted by 
the assertion or establishment of a set-off or coun- 
tcrclaim, even though such set-off or counterclaim, 
when deducted from the amount involved under the 
complaint, reduces such amount below the jurisdic- 
tional minimum.^^ An answer denying plaintiff^s 
allegation of damages does not affect the court’s ju- 
risdiction.99 When the jurisdictional amount is in 
question, the tendering of a counterclaim or a cross 
bili in an amount which in itself, or added to the 
amount claimed in the petition, makes up a sum 
equal to the amount necessary to the jurisdiction of 
the court establishes jurisdiction, whatever may be 
the state of plaintifFs coraplaint,^ and it has been 
held that the amount of a set-off asserted by de¬ 
fendant may be added to the amount involved un¬ 
der the complaint to make up the jurisdictional 
amount ,*2 but it has also been held that a counter¬ 
claim asserted by defendant, not as a basis for af¬ 
firmative relief, but only for the purpose of having 
the amount thereof deducted from plaintifFs recov- 
ery, if any, cannot supply a deficiency in the juris¬ 
dictional amount.3 If the amount involved under 
the complaint is sufficient to confer jurisdiction, the 
court has jurisdiction of counterclaims involving 
matters directly connected with matters set up in 
the bili, even though the amounts involved under 


the counterclaims are less than the jurisdictional 
amount'* The court has jurisdiction where a cross 
complaint impleading a third party shows that the 
controversy involves more than the jurisdictional 
amount but, where the claims against the im- 
pleaded parties are separate and distinet from the 
controversy involved in the main action, if they 
are not sufficient to satisfy the jurisdictional re- 
quirements as to amount, the court acquires no ju¬ 
risdiction as to them by virtue of its jurisdiction 
over the main action.® An amendment reducing the 
amount claimed below the jurisdictional minimum 
ordinarily relates back to the commencement of 
the action and deprives the court of jurisdiction 
but this does not apply where the amendment is 
based on events occurring after the filing of the 
bili® Where a bili showed two separate causes of 
action and the court ordered the filing of separate 
bilis, the inclusion in one of the amended bilis of 
the amount which accrued since the filing of the 
original bili was held proper.® 

(3) Evidence 

The sufficiency of the amount in controversy may be 
shown by evidence, the admissibility, weight, and sufH- 
ciency of which are governed by generai rules. 

That the necessary amount in controversy is in¬ 
volved may be shown by the evidence.^^ General 
rules of evidence are applicable to the question of 
the admissibility of evidence relating to the value 
or amount in controversy,^^ and weight and sufii- 


819, affirmed, C.C.A., Walker Grain 
Co. v. Southwestem Telegraph & 
Telephone Co., 10 F.2d 272. 

07. U.S.—Colony Coal & Coke Cor¬ 
poration V. Napier, D.C.Ky., 28 F. 
Supp. 76. 

08. U.S.—Pickham v. Wheeler-Bliss 
Mfgr. Co., IlL, 77 F. 663, 23 C.C.A. 
391, certiorari denied 18 S.Ct. 945, 
168 U.S. 708, 42 L.Ed. 1211-~HeIl- 
rigrle V. Dulany, 11 F.Cas.No.6,343, 
4 Cranch C.C. 473, 4 D.C. 473. 

15 C.J. p 774 note 11. 

00. U.S.—Pine v. New York City, C. 
C.N.Y., 103 F. 337, affirmed 112 F. 
98, 50 C.C.A. 145, reversed on other 
grounds 22 S.Ct. 592, 185 U.S. 93, 46 
L.Ed. 820—Butchers & Drovers 
Stock-Yards Co. v. Louisville & 
N. R. Co., Tenn., 67 F. 35. 14 C.C. 
A. 290. ' 

1. U.S.—^Kendrick v. Ownby, G.dA. 
Tex., 123 F.2d 689—Ginsburg* v. Pa¬ 
cific Mut, Life Ins. Co. of Califor- 
nia, C.C.A.N.Y., 69 F.2d 97, re- 

versing', U.C., 5 F.Supp. 296—Home 
Life Ins. Co. v. Sipp, C.C.AJS'.J., 11 
F.2d 474. 

15 C.J. p 774 note 12. 


A connterclaim 3 ^* 3121 ^ a bili col- 
lusively ‘brongrl^ so as to provide di- 
versity of citizenship so as to en- 
able defendant to bring his action 
against coresidents of the state in 
the federal court cannot supply the 
deficiency, and falis with the orig¬ 
inal bili.—Industria! & Mining Guar- 
anty Co. v. Electrical Supply Co., 
Ohio, 58 F. 732, 7 C.C.A. 471. 

2. U.S.—Central Commercial Co. v. 
Jones-Dusenbury Co., IlL, 251 F. 
13, 163 aC.A. 263. 

3. U.S.—Home Life Ins. Co. v. Sipp, 
C.C.A.N.J.. 11 F.2d 474. 

4. U.S.—^Klirby v. American Soda 
Fountain Co.. Tex., 24 S.Ct. 619, 194 
U.S. 141, 48 L.Ed. 911—Norton v. 
Agricultural Bond & Credit Cor¬ 
poration, C.C.A.Kan., 92 F.2d 348, 
certiorari denied Agricultural Bond 
& Credit Corporation v. Norton, 58 

S.Ct. 409, 302 U.S. 763. 82 L.Ed. 
592. 

5. U.S.—Michigan Alkali Co. v. 

Bankers Indemnity Ins. Co., D.C.N. 
Y., 20 F.Supp. 424. j 

6. U.S.—John N. Rrice & Sons v. | 

Maryland Casualty Co., D.C.N.J., j 

2 FJELD- 408. J 

540 


7. U.S.—Ford, Bacon & Davis v. 
Volentine, C-C.A.Miss., 64 F.2d 800. 

8- U.S.—Ford, Bacon & Davis v. 
Volentine, supra. 

9. U.S.—Brusselback v. Chicago 
Joint Stock Land Bank, C.C.A.Ill., 
85 F.2d 617, certiorari denied Gage 
v. Brusselback, 57 S.Ct. 320, 299 U. 
S. 615, 81 LEd. 464. 

10. U.S.—Leitch v. City of Chicago, 
C.C.A.I1L, 41 F.2d 728, certiorari 
denied 51 S.Ct. 106, 282 U.S. 891, 
75 L.Ed. 786. 

Necessity and sufficiency of aver^ 
ments as to amount in dispute ssee 
supra § 81. 

Evidence of jurisdictional requlre- 
menfs generaily see supra I 91. 

IL U.S.—National Surety Corpora¬ 
tion V. City of Excelsior Springs, 
Mo., ex rei. and to Use of Schwar- 
zenbach, C.C.A.M 0 ., 123 F.2d 573. 

SvM^noe liocld admissible 

U.S.—Buck V. Gallagher, Wash.^ 59 S, 
Ct. 740, 307 U.S. 95, 83 L-Ed. 1128, 
reversing, D.C., Buck v. Case, 24 
F.Supp. 541, appea.1 dismissed Buck 
V. Gallagher, 59 S^CL 145, 305 U.S. 
669, 83 L3d. 258. ; 
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of evidence relating to the value or amount 
in controversy. 

I 311. -- Issuance of Writs 

Wrrts of scire facias and mandamus are abolished 
{n so far as district courts are concerned, but before 
tb€ir abolition, the district courts had authority to issue 
wrrts of scire facias, and coutd issue writs of mandamus 
and prohibition, although onJy in aid of a jurisdiction 
previously acquired and never as an original proceeding. 
District courts may issue writs of injunction, but not 
where their issuance wouid have the effect of a writ of 
mandamus which the court is not authorized to issue; 
tfiey may also issue writs of ne exeat, and any other 
writs not specifically provided for which are necessary 
for the exercise of their jurisdiction. 

In addition to certain enumerated writs discussed 
hereinafter in this section, district courts have gen- 
eral power to issue all writs not specifically pro¬ 
vided for by statute which may be necessary for 
the exercise of their jurisdiction and agreeable to 


the usages and principies of law.^^ 

Scire facias and mandamus. The writs of scire 
facias and mandamus are abolished by the Federal 
Rules of Civil Procedure,^^ but similar relief is 
made available under the practice prescribed hy the 
rules,^^ and the substantive rights of the parties 
are governed by the principies formerly applied in 
cases involving those writs.^® 

Before their abolition, writs of scire facias were 
among those which district courts were expressly 
authorized to issue.^^ Xhe power to issue writs of 
mandamus was not expressly granted, and in view 
of the fact that general power to issue writs was 
limited to such as might be necessary for the ex¬ 
ercise of the court"s jurisdiction, the nile became 
well established that, unless specially authorized by 
statute,^^ the district court, like its predecessor, the 
Circuit court, had no original jurisdiction in man- 


12. U.S.—Murphy v. Sun Oil Co., C. 
C.A.Tex., 86 F.2d 895, certiorari de- 
nied 57 S.CL 754, 300 U.S. 683, 81 
UEd. 886. 

Svidence lield sufficient 

(1) To Show presence of jurisdic- 
tional amount.—Clark v. Paul Gray, 
Inc., Cal., 59 S.Ct. 744, 306 U.S. 583, 
83 L.Ed. 1001, reversing, D.C., Paul 
Cray, Inc. v. Ingels, 23 F.Supp. 946— 
Armstrongr v. New La Paz Gold Min¬ 
ing Co., aC.A.Cal., 107 F.2d 453— 
Indian Territory Oil & Gas Co. v. 
Indian Territory Illuminating Oil 
Co., C.C.A.OkL. 95 F.2d 711, certiorari 
denied 59 S.Ct. 67, 305 U.S. 607, 83 
L,Ed. 386—Murphy v. Sun Oil Co., C. 
CA-Tex., 86 F.2d 895, certiorari de- 
nied 57 S.Ct. 754, 300 U.S. 683, 81 L. 
Ed. 886—New York Life Ins. Co. v. 
Kaufman, C.C.A.Cal., 78 F.2d 398, cer¬ 
tiorari denied 56 S.Ct. 149, 296 U.S. 
626, 80 L.Ed. 445—Pomo v. Coyle, 

C. C.A.Alaska, 75 F.2d 692—Kline v. 
Wright, D.C.Idaho. 42 F.2d 927—Mc- 
Nichols v- International Typographi- 
cal Union, C.C.A.Ind., 21 F.2d 497— 
Gallardo v. Porto Rico Ry., Light & 
Power Co., C.C.A.Puerto Rico, 18 F.2d 
918—Caldwell v. Travelers Ins. Co., 

D. C.Ark., 45 F.Supp. 573—Ohio Cas- 
ualty Ins. Co. v. Callaway, " D.C.Okl., 
45 F.Supp. 586—^American Type 
Founders v. Lanston Monotype Mach. 
Co., D.C.Pa., 45 F.Supp. 531—Caron 
Corporation v. Wolf Drug Co., D.C. 
N.J., 40 F.Supp. 103—^Mitchell Metal 
Products V. Berkeley Equipment Co., 
D.C.Pa., 26 F.Supp. 1010—Leighton v. 
City of Minneapolis, D.C.Minn., 16 F. 
Supp. 101—Briggs V. Boston, D.C. 
lowa, 15 F.Supp. 763—Merriam v. 
Texas Siftings Pub. Oo., G.C.N.Y., 49 
F, 944. 

I 

(2) To Show absence df jurisdle- j 
tional amount—-Novitzky v. Rozner,! 
D.CPa., 259 F. 913. 

' 

(3) To Show g-ood falth ib ,tbe; 


making of a claim.—^National Surety 
Corporation v. City of Excelsior 
Springs, Mo., ex reL and to Use of 
Schwarzenbach, C.C.A.Mo., 123 F.2d 
573—Schneider v. Rockwell-Powers 
Lumber Co., D.C.La., 35 F.Supp. 695. 
Evidence held insuffident 

(1) To Show presence of jurisdic- 
tional amount—Thomson v. Gaskill, 
Neb., 62 S.Ct 673, 315 U.S. 442, 86 
LuEd. 951 reversing-, C.C.A., Gaskill v. 
Thomson, 119 F.2d 105—Louis D. 
Rubin Electrical Co. v. Poulnot !>■ 
C-S.C., 46 F.2d 676—DixLe Greyhound 
'Lines v. Elliott, D.C.Ky., 45 F.Supp. 
95‘3—Pure Oil Co. v. Puritan Oil Co., 
D.C.Conn., 39 F.Supp. 68—^Dunning v. 
Agricultural Prorate Advisory Com- 
mission of California, D.C.Cal., 38 F. 
Supp. 393—Terrio v. S. N. Nielsen 
Const Co., D.C.La., 30 F.Supp. 77— 
Cari Fischer, Inc. v. Shannon, D.C. 
Mont, 26 F.Supp. 727—Hale v. Mann, 
D.C.Tex., 15 F.Supp. 1051. 

(2) To Show absence of jurisdic- 
tional amount—Simecek v. U. S. Nat 
Bank of Omaha, C.C.A.Neb., 91 F.2d 
214—Williams v. James, D.C.La,, 34 
F.Supp. 61. 

(3) To Show bad faith in making- 
claim. —Welsh v. Erie R. Co., C.C.A. 
Ohio, 39 F.2d 869—^Palmer v. Moren, 
D.C.Pa.. 44 F.Supp. 704. 

13- U.S.—Bronson v. 'La Grosse & M. 
R. Co., Wis., 1 WalL 405, 17 L.Ed. 
616. 

25 C.J. p 980 note 9. 

Jurisdiction respecting- issuance of 
writs: 

Of supreme court see supra § 196. 
Of Circuit court of appeal^ see su¬ 
pra § 286. 

To expedite cases , 

Federal district court has po-wer 
to issue all wvits neoessaxy or prop- 
er tQ speed administration of justice 
ansd ^ring case ;ta final, conclusion.— 


E. W. Montgomery Co. v. Gwin, D.C. 
Miss., 58 F.2d 779. 

14. U.S.—In re Stewart, D.C.Cal., 1 
P.R.D. 105. 

D.C.—Morgenthau v. Barrett. 108 P. 
2d 481, 71 D.C. 148, reversing D.C., 
Barrett v. Morgenthau, 25 F.Supp. 
709, certiorari denied 60 S.Ct 615, 
309 U.S. 672. 84 L.Ed. 1017—Levine 
V. Parley, 107 P.2d 186, 70 App.D.C. 
381, certiorari denied 60 S.Ct. 377, 
308 U.S. 622, 84 KEd. 519. 

15. D.C.—Morgenthau v. Barrett, 108 

F.2d 481, 71 D.C. 148, reversing, D. 

C. , Barrett v. Morgenthau, 25 P. 
Supp. 709, certiorari denied 60 S. 
Ct 615, -309 U.S. 672, 84 L.Ed. 1017 
—Levine v. Farley, 107 P.2d 186, 
70 App.D.C. 381, certiorari denied 60 
S.Ct 377, 308 U.S. 622. 84 L.Ed. 
519. 

16. U.S.—Levine v. Parley, supra 

17. U.S.—Universa! Transp. Co. v. 
National Surety Co., D.C.N.Y., 252 
F. 293, affirmed 256 P. 450, 167 C.C. 
A, 578. 

25 C.J. p 980 note 8 [a]. 

18. U.S.—Platek v. Aderhold, C.C.A. 
Ga, 73 P.2d 173--Cudahy Packing 
Oo. V. U. S., CC.A.III., 15 F.2d 13 3 
— ^Wilson V. Bowers, D.C.N.Y., 14 
F.2d 976—U. S. v. Rollnick, D.C. 
Pa, 33 F.Supp. 863—Crites v. Hili, 

D. C.Pa, 9 F.Supp. 975—^Knicker- 
bocker Ice Co. v. Sprague, D.C.N.Y., 
4 F.Supp. 499. 

GFeiLeral grant of jurisdiction; reve- 
ime la-ws 

(1) An a.ction for a writ of man¬ 
damus is not an '*action at law'* or a 
*‘suit in equity” under the code pro- 
visions respecting original jurisdic¬ 
tion of district courts.—Dick v. 'l'ev-‘ 
lin, D.C.N.Y., 37 F.Supp. 836. 

(2> So, the general jurisdiction 
conferred on district courts over all 
suits of a civil nature at law or in 
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'‘k!' ziAvA miiz z writ of mandairiiis orsiy 
m av.l oi 1 prtvtously acqusitd.-^ 

r^T'n. A Cfr^rt lias no power to 

3^;ue a wriit m ivhtn n^jccstary 

.i3i oi a jurirdictic^n |^ri-%'ioia^3y acqnirc-l-^ 

In]t^n:ih~ns. The d;striet court has pow-r tc is- 


sti'e writs oi injunction.-^ Howerer, under the mk 
that it had no orig^inal jnrisdiction in mandanins, k 
was held that the conrt had no jurisdiction of a sint 
for an injnnction, where the issuance thereof u-otild 
have the same eiifect as the issuance of a writ of 
mandairiOS,-'^ and this practice rule applied to a 
preventive injunction-"* as vvell as to a inandator^' 
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nder ri^vrr/ae law. j 
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:>r:h, D.C J 

dkh. 22 1 


F.^.i 577 —Wl 
14 Kld :i7T. 


lao V, I>C-'W’ 3 U 8 h., 


19^* U S,—v. Bai 2 *^r. 

T 12**' U S. 

743—Bali? V. Kranz, C.CA.Cat. 52 
F. 2‘3 71S orari d* n&f*d 57 S.Ct. 
12, 2n V S. "U. 51 3LEJ. i’>4. re- 
hearini: d€'aie3 57 S.Jt. 112. 2.^3 U. 
8 * «21, H KSil 457—Platfc-k vA 


5 F-S^opp. S 2 S—Kwickerbock- 
^■r l€^ Co. <prague. D.C.N.Y.. 4 
F S‘jpr. 4 '.)'-,*—Hume v. ilahaii, D.C. 
Ky.. 1 P.Supp. 142, rever^ed on oth- 
e-r grrourjds Mahan w Hume, 53 S. 
iCn 223. 2»7 U.S. 575, 77 I*.Ed. 5>i5— 

r. S. V. Clausrn, D.O.Wash.. 221 

F. 231. tranwf»-rred, see, 17. 

B. V. BaJ>ro-rk. 2143 F. 195. error dis- 
m^ssed 4.3 S.'’2t. 12«. 256 U.S. 641, 
59 UEd. 454—North Carolina Pub¬ 
lic Servile Co. v. Southern Fower 
Co.. C.C.A.N.C.. 2S2 F. Ul, certio¬ 
rari g^ranted Southern Power Co. 
V. North Carohna Futdic Service 
Co., 43 S.Ct. &4, 260 U.S. 716. 67 
KEd. 47^, and certiorari dismissed 
Southern Power Co. v. North Car¬ 
dina Public Service Co., 44 S.Ct. 
164, 263 U.S. SOg, gg UEd. 413— 
In re Hi^don, D.C.Mo., Ud F. 150— 
U. S. V. Pearson. C.C.N.T., 32 F. 
303, 24 Blatehf. 453. 


Aderlwfld, C,C-A.Ga., 73 F-I'd 173— ; 25 C.J. p 697 note 20. 

Amchanitzky v. Sienott, C.C.A.N. | ^ actioa is ia effect one for 

T„ S3 F. 2d 97. rev^^reinF^ aaaadamiui, althoiijgrh not so denomi- 

Amchaxiitaky v. Carrou^her, 3 F. , the distrlct court has no ju- 

Supp. 98 3, and certiorari denled Hsdiction.—Fox v. City of Pasadena, 
Anichanltsky v, Sinnott, 54 S.Ct- : e.C.A.Cal., 7.5 F.3d 348—John C. Win- 
715, 292 U.S. «36, 75 B.Ed. i4?9 —y Vaughan, D.C.Okl., 11 F. 
Apjpalachian Fiectnc Power Co. v. - s^pp_ ^ 54 ^ aflirmed C.C.A, Vau&han 
Smith, CC,A.Va., 67 F.2d 451, re- ^ Winston, 82 F.2d '370. 

versing. D.C., 4 F.Supp. 5. and eer- I 

tk)raH denied 54 S.Ct. 45S, 291 U.S. \ ^ F.S.—Ballf v. Krana; C.C.A.CaI.. 
614, 75 3U.E«1 10S7—WTiUe v. Conn-' S 2 F.2d 315. certiorari denied 57 S. 


ty I>emocrattr 3 Exeeutive CommA- \ 
t«rie of Harris County, D.C.Tex., 60 ' 
F.2d 37 2—WiljsoJS v. Bowers, 10.C. | 
N.T., 14 F.2d 976—Waldo v. Poe, j 
DC.Waah., 14 F.2d 745—Barber v, 
Hetfieid. C.C.ACal, 4 F.2d 245, re-{ 
versingr, D.C.. Hetfield v. Barber, | 
2 F.2d 723—F^neran v. Bailey, C.C. f 

A. I*a.v 2 F.2d 363—Dick v. Tevlin, | 

B. C.N.Y.. 37 F.Supp. 836—U. S. v. j 

Rollniek, D.C.Fa,, 33 F.Supp. — j 
Mills V, I^wndes, D.C.Md., 2S F. j 
Supp. 792 —Heliawell v. Grafeld, j 
B.C.N.Y,, 22 F.Supp. 765 —State ©x i 
rei. Giasseil v. SheU PetroieMm \ 
CorpoTOtion, I>,C.L*a., 20 F.Supp. ^ 

—Curran v. Hlggiston, I>.C. f 
3Ja»8., IS F.Supp. 319—Brown-[ 

Cnimmer Inv. Co. v. City of Bur-j 
hank, B.C.Cal., 17 F.Supp. 469, ap-! 
pra7 C.C.A, 97 F.2d 993 [ 

—J. r. r. r ::: \. Chomas, B. C.Tex., 16 
F.Supp. 1013—Crites v. Hili. B.C. 
Fsu, 9 F.Supp. 975—Hogan v. HIIl» 

B. C.Pa., 9 F.Supp. 975, aiHrmedi, C. 

C. A., TS F.id 1017—CoBsumers' 

V. IiumbermaB*s Mut- 
Ci5Uil*y Cc,- B.CTex., 5 F.Supp. 
7f4—V. Brtxokhaven Mtinie- 
ipal £iep«urate Sebool Bist,» B.C* 


Ct 12, 299 U.S. 549. 81 I^Ed. 404. 
rehearing denied 57 S.Ct. 113, 299 
U.S, 621, 81 U-Ed. 457—Barber v. 
Hetfieid. C.C.A.Cal., 4 F.2d 245, re- 
versing, B.C., Hetfield v. Barber, 2 
F.2d 723—^Fineran v. Bailey, C.C. 
A.La., 2 F,2d 363—State ex rei 
Glasaell v. Shell Petroleum Corpo¬ 
ration, B.C-La., 20 F.Supp. 795— 
Brown-Crummer Inv. Co. v. City of 
Burbank, D.C.Cai, 17 F.Supp. 469, 
appeal dismissed, C.C.A, 97 P. 2 d 
993^—^Johnson v. Thomas, D.C.Tex., 
16 F.Supp. 1013^—Crites v. Hiil, D. 
C.Pa., 9 F.Supp. 975—Consumers' 
JLigiaite Co. v. l.umberman's Mut. 
Casualty Co., B.C.Tex.. 5 F.Supp. 
794—Stevena v. Brooidhaven Mu- 
nicipal Separate School Bist, B.C. 
Misa, 5 F.Supp. «29—Knickerbock- 
er Ice Co. v. Spiague, B-C.N.T., 4 
F.Supp. 499—In re Higdon, B.C. 
Mo., 269 F. 150. 

25 C.X p 697 note 21 , p 700 note 51 
faj. 

FrooeedlBga hedd ancHIazF 

Petit ion for writ of mandamtis to 
compel penlteutfary warden to pro¬ 
duce petitkmer for hearing before 
United Stat^ commissioner under 

S42 


Indigent Convict Act after court fcad 
dlscharged \iv'rit of iiabeas corpus be- 
cause of nonpayment of fines im- 
posed on petitioner, and "warden had 
refused to produce petitioner as di- 
rected by eoranfii?sioi3er’s mandate, 
was feeld not in aid of court's juris- 
diction, but original proceeding m 
mandamus, over which distriet court 
has no jurisdiction.—Hogan v. Hili, 

D.C.Pa., 9 F.Supp. 975, aflirmed, C.C. 
A., 78 F.2d 1017. 

Persons not parties 

The fact that such jurisdiction is 
merely anciilary does not preclude 
its exercise over persons not parties 
to the judgrment sought to be en- 
forced.—I*abette County Com^rs v. U. 
S., Kan., 5 S.Ct 108, 112 U.S. 217, 28 
UEd. 69S—25 C.J, p 697 note 22. 

23- U.S.—Keogh V. Horner, D.C.IiL, 
S F.Supp. 933—In re Binninger, C. 
C.N.T., 3 F.Cas.Xo.1,417, 7 Blatehf. 
159. 

22 . U.S.—Curran v. Higgiston, B.C. 
Mass., 18 F.Supp. 969. 

Injunction against discrimination in 
state tax assessments see the C.J. 
S. title Taxation § 582, also 61 C.J. 
p 894 notes 6 S— 66 . 

ICaaidatory isjunotion. may be is- 
sued.—John C. Winston Co, v. 
j Vaughan, B.C.Ok:!., 11 F.Supp. 954, 

; affirmed, C.C.A, Taughan v. John C 
j Winston Co.. 83 F.2d 370. 

Power to modlfy 

U.S.—In re Arkansas Railroad Rates, 
C.CJlrk., 168 F. 720. 

23. U.S.—Pineran v. Bailey, C.C.A 
j Ba., 2 F.2d 363—Stevens v. Brook- 

haven Municipal Separate School 
Bist., B.C.Miss., 5 F.Supp. 629. 

24. U.S.—Greager v. Bryan, D.C. 
Tex,, 287 F, 362. 

Ssjol]iin£r refusal to act 

(1) A suit to enjoin an ofBcer from 
refusing to perform an act, although 
expressed in the form of a double 
negative, is equi valent to a prayer 
for a direct conamand to perform it 
and hence is without the jurisdiction 
of the distriet court.—Knickerbocker 
Ice CJo. V. Sprague, B.C.N.Y., 4 F. 
Supp- 499. 

( 2 ) However, a distinction has 
been drawn between such a case and 
the case of aji injunction restraSning 
an oflScial from refusing to perform 
an act on some particular ground 
which he sets up as a consideration 
legaliy controlling.—^Wilson v. Bow- 

^ ers, B.CK^Y., 14 F.3d 97«. 
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Aitachmenf. A district court has no inherent 
power to proceed in attachment, and may not do 
so unless given such power by statute.^^ 

XU OOTJETS OF TEBRITOETES AKD OXTTLYING POSSESSIONS, AND PEOVISIONAL COTJRTS 
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A district court has authority to is- 

rta 26 


§ 312. In General 

Although a territoriai court Is a legislative, rather 
tijan a constitutional, court, it is its province to deciare 
thc law of tha territory and, within its sphere of action, it 
pzjssesses the independence of the judiciary generally. 

In the exercise of the power, granted to it by the 
constitution, to make all needful rules and regula- 
tions respecting the territory or other property be- 
longing to the United States, congress may, as 
sliown supra § 2, create territoriai courts and con¬ 
fer on them judicial power. The courts so created 
are legislative courts^^ and not district courts of 
the United States in the sense that the latter are 
constitutional courts created under the judiciary 
article of the Constitution,^^ even though they are 
vested with jurisdiction identical with, or similar 
to, that vested in district courts of the United 
States.^® A territoriai legislature in conferring or 
limiting the appellate jurisdiction of the territoriai 
courts is controlled by the organic act of the terri¬ 
tory and other acts of congress with relation there- 
to, and legislation in conflict therewith is invalid 
imt the territoriai legislature may prescribe reason- 


able conditions not in conflict with such acts of 
congress.^2 

The principle of an independent judiciary is rec- 
ognized in the territories.^^ The judiciary may and 
should, whenever necessary, protect itself against 
legislative inroads on the judiciary’s sphere of ac- 
tion;^^ and it may, in general, do what is neces¬ 
sary to maintain its independence and effective- 
ness.^5 courts may deciare the invalidity of 

an act of the territoriai legislative body,^^ even 
though the statute in question has been given eflfect 
by the court in previous cases in which the validity 
of the statute was not in issue.^*^ The arguments 
of policy in favor of having the state courts de¬ 
ciare the law of the state are applicable to the ques¬ 
tion whether territoriai courts should deciare the 
law of the territories with the least possible inter- 
ference.^^ 

Virgin Islands, The judicial power of the Vir¬ 
gin Islands is, by 48 U.S.C.A. § 1405x, vested in a 
court designated “the District Court of the Virgin 
Islands^^ and in courts of inferior jurisdiction es- 


25. XJ.S.—Curran v. Higgiston, D.C. 

Mass., 18 F.Supp. S69- 
261. U.S.—Lewis V. Shainwald, C.O. 

Cal, 48 F. 492. 

25 C.X p 701 note 65. 

Power of federal district judge to is- 
sae writ of ne exeat see the O.J.S. 
title Ne Exeat § 7, also 45 C.J. p 
594 note 87 [b] (l)-(3). 

27. U.S.—U. S. V. Pacific Forward- 
ing Co., E.C.Wash., 8 F.Supp. 647. 

28. U.S.—Mookini v. U. S., Hawail, 
58 S.Ct 543, 303 U.S. 201, 82 L.Ed. 
748, reversing, C.O.A., 92 P.2d 126, 
certiorari granted 58 S.Ct. 53, '302 
TJ.S. 674, 82 ‘L.Ed. 520, conformed 
to C.O.A., 95 F.2d 960—Williams v. 
U. S„ Ct.€l., 53 S.Ct. 751, 289 U.S. 
353, 77 L.Ed. 1372—0’Donoghue v. 
U. S., Ct.CL, 53 S.Ct. 740, 289 U.S. 
516, 77 'U.Ed. 1356. 

Neb.—State ex rei. Ralston v. Tur- 
ner, 4 N.W.2d 302. 

25 C.J. p 6S9 note 28- 
29^ U.S.—Mookini v. U. S., Hawaii, 
58 S.Ct 543, 303 U.S. 201, 82 'L.Ed. 
748, reversinr, -C.C.A., 92 P.2d 126, 
certiorari granted 58 S.Ct 53, 302 
U.S. 674, 82 L.Ed. 520, conformed 
to^ C.C.A., 95 P.2d 960—Sahd 

Springs Home v. Title Guarahtee 
& Trust Co., aC.A.OkL, 16 F.2d 
91T. ' 

25 C.J. p 689 note 28. 


Word ‘‘States” in statntes relating 
to original jurisdiction of federal 
district court is used in its ordinary 
meaning and does not include terri¬ 
tory, district or possession.—Munoz 
V. Porto Rico Ry. 'Light & Power 
Co., C.€.A.Puerto Rico, 83 P.2d 262, 
certiorari denied 56 S.Ct 955, 298 U. 
S. 689, 80 L.Ed. 1468. 

30. U.S.—Mookini v. U. S., Hawaii, 
58 S.Ct 543, 303 U.S. 201, 82 iL-Ed. 
748, reversingr, C-C.A., 92 F.2d 126, 
certiorari granted 58 S.Ct 53, 302 
U.S. 674, 82 L.Ed. 520. conformed 
to, C.C.A., 05 F.2d 960—Summers v. 
U. S., Alaska, 34 S.Ct 38, 231 U.S. 
92, 58 L.Ed. 137, reversingr 204 F. 
976, 123 C,C.A. 298, denying rehear- 
ing 202 F. 457, 120 C.C.A, 563. 

31. N.M.—Jun^ V. Meyer, 68 P. 933, 
11 N.M. 378, 382. 

3 C.J. p 299 note o. 

32. U.S.—Janes v. Buzzard, Ark., 13 
F.Cas.No.7,206b, l Hempst 259. 

Fla.—Groi^don v. Camp, 2 Fla. 23. 

33. Philippine.—Borromeo v. Mari¬ 
ano, 41 Philippine 322. 

34. Hawaii.—In re Cumnoins, 20 
Hawaii 518. 

Philippine.—^Borromeo v. Mariano, 41 
.Philippine 322. 
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35. Philippine.—Province of Tarlac 
V. Gale, 26 Philippine 338. 

62 C.J. p 812 note 69. 

36. HawaiL—In re Mott-Smith, 29 
Hawaii 343. 

N.M.—Baca v, Perez, 42 P. 162, 8 N. 
M. 187. 

Philippine.—U. S. v. Ang Tang Ho, 
42 Philippine 1. 

62 C.J. p 812 note 70. 

37. Philippine.—Government of the 
Philippine Islands v. Springer, 50 
Philippine 259, affirmed 48 S.Ct 
480, 277 U.S. 189, 72 L.Ed. 845— 
McGirr v. Hamilton, 30 Philippine 
563. 

38. U.S,—^Waialua Agr. Co. v. 
Christian, Hawaii, 59 S.Ct. 21, >305 
U.S. 91, 83 L.Ed. 60, reversing, C.C. 
A., Christian v. Waialua Agr. Co., 
93 F.2d 603, rehearing denied 94 F. 
2d 806, certiorari granted 58 S.Ct. 
949, 304 U.S. 553. 82 *L.Ed. 1523, 
rehearing denied 59 S.Ct. 240, 305 
U.S. 673, 83 L.Ed. 436—Christian v. 
Waialua Agr. Co,, Hawaii, 59 S.Ct. 
21. 305 U.S. 91, 83 L.Ed. 60, revers¬ 
ing, C.C.A., 93 F.2d 603, rehearing 
denied 94 F.2d 806, certiorari 
granted 58 S.Ct 949, *304 U.S. 553, 
82 'LuEd. 1523, rehearing denied 59 
S,Ct 240, '305 U.a 673, 83 L.Bd. 436. 
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ly l^^ycd] la**r. Tht distnct coort consists 
r^i iiv^^ •;3;vis:arir% U,S,C.A. § 140Sz, and its ju¬ 
ri.ion i* confurrfj and deiined by statute, 48 
U,:^,CA. |;S 1^'^, !4/v'v^, as is also the jurisdiction 
of the infsrnT courlf^, 48 U*S.C.A. § 14064. Ap- 
the judirnivTits and ruHnsfs of the 
infur:or c^.^aris to ^ht dlstrict court* 48 U.S.CA. | 

, LV/irr the lec.J hetv, the aliowanee of costs 
in e;-] ecti' -n of ar. r'^^i!itdb!e nature is withiri the dis- 
uf the dfstrict court.^^ 

I 323. Former Territories Now Admitted as 
States 

Judsrr.Brt^ crder» cf csiirts of former territoria* 
were uphe^d where they were wlthin the Jarisdiction 
of tiich court» to render ®r make and error*, if any, there- 
ir> were not prejudJc.^aJ. Ar» appeaS to anolher territorial 
coart was governed by statytory provision*. 

A jiiilgtnent of a coiirt of a fonrser territory was 
renJered with fui! jurisdiction where the court had 
jarssdiction of the subject luatter of, and of the 
perst:.ns of the parties to, the action and the judg- 
ra^.Tit was of a nature net only permitted, but re- 
qi 2 :red, hy the pleadings and stipulations of the 
The appellee or defendant in error was 
not entidvd to a nctice cf the application for the 
allow^ance of an appeal or writ of error, uniess no- 
tkt tvas required by statute.'*^ It was essential that 
an appeal bond be condltioned according to law *2 
and be for the amount fbced by the derk, where he 
was empow^ered to fix the amount.^® Error in dis- 
missing* an appeal was not prejndicial where appel- 


j lant could take a second appeal at any time within 
; the perlod prescribed by 

I Fui! jurisdiction in probate proccedings was prop- 
j crly conferred on probate courts by a territoria] 

; legfislature.'^® 

i 

I § 314. Alaska 

i In the territory of Alaska the dlstrlct court haa both 
1 seneral Jurisdiction and the jurisdiction of district courti 
j of the United States. 

I The dlstrict court of the territory of Alaska Has 
! a dual jurisdiction and acts in a dual capacity^S 
j it being invested with the jurisdiction of distnet 
I courts of the United States and wdth general ju- 
I risdiction in civil, equity,*^^ criminal, see Crimina] 
j Law § 124, and admiralty, see Admiralty § 3 a, cas¬ 
es. It has been considered that the dlstrict court 
of Alaska is not, strictly speaking, a court of the 
j United States, and does not come within the pur- 
vlew of the acts of congress which speak of "^courts 
of the United States’^ only.^S While it has been 
subsequently provided by statute that the court 
shall be deemed a court of the United States, such 
statute does not make the court a constitutional 
coiirt.^^ However, Alaska is one of the territories 
of the United States, and its district court is the 
supreme court of the territory.^^^ It must follow 
the decisions of the federal supreme court in pref- 
erence to those of state courts.^l Federal courts of 
district of Alaska as bankniptcy court are consid¬ 
ered in Bankruptcy § 19. The status, powxrs, fune- 


aa U.S.—Chase T. Africmn MI E. 

€.C.A-Tlrriii Islanda, IGS 

n Arlr—^Wall T. Supeiior Court of 
YavapaS C^unty, Si F.2d S24, 53 
Ariz. S44. 

U.S.— 'Ex rvarte Parker, Wa»!!.. 

^ acL 70S, 131 c.a 221 . 33 

123. 

m C.S.—Swan v. Hili, Ar!*.. 1$ S. 

ct. iii, 155 u.a ati. UEd. isi. 

4»3. u.a—^Swan V. Hili, supra. 

4A. Ina.T.—Swift T. Guy» i» S.W. 
4S, Z laa.T. 75«. 

45. U PT. Kins 

eoi-r.t" V/':.-:;., - 3 P. 5".!, 122 aCL 
A. :** D C. IH F. in, 

114, 2 :? n.a «5«, 

UE± SIL 

'17.0.—CaracaiMea v, Territory of j 
Alaska., C.C.^AAlaska, 103 F.2<i 377. j 
23 C.J. p 0*1 note 19 [bj. ; 

4T, x;.0.—Ulectrical Research Prod- ' 

uctf V. Gross- C.C!.A.AIarfka, S6 F.2d ' 
S25. . 

25 AJ. p SSl note 19. * 


I nistrifCt ooftrt is court of g^ezieral 
i jtizisdlctioB. 

j U.S.—Stone r. Howell, CCLA-Alaslca, 

‘ S3 P.2d 701. 

S 

{ The conuBon.l^-er eQiiity parae* 

j of the dlstrict court for the dis- 
I trlct of Alaska is govcmed by the 
I code of Alaska.^—^The Nugget» 1 Alas¬ 
ka 202. 

The distiBciiofi betweea acUons at 
law aod anlts ia eqaity having been 
abollfflhed by statute, the rule of the 
federal courts in «Quity, requlring 
both a iegal and an equitable title to j 
support a salt to auiet title. Is not 
applieable.—Pulkerson v. Chisna 

Mining & Imp. Co., Alaska, 122 F- 
782, 58 CCIA SS2. 

Placa of tadal umy be changed from 
one divisiori to another in aecord- 
ance with a court rule construed in 
the Hght of pertinent statutes.— 
Pauison V. Shearer, 8 Aiay^ka 4«5. 

jpQxmer diatxlet c&mxt 

The district court for the Histiict 
of Alaska created by the Organie 
Act of 1884, 23 0.a0t at •!*. © 24 c 
53, if not abolished, was supplaated 
by the court® created by the Alasita 
Code, Act June «, l»m, 31 U.S.St. at 


Ix. p 321 c 788, and their jurisdiction 
is limited by the provlsions of such 
Code.—U. S. V. 27ewth, B.aWash., 149 
P. 302. 

4B. Alaska»—^Allen v. Myers, 1 Alas¬ 
ka 114. 

49, U.S.—Carscadden v. Territory of 
Alaska, C.C. A Alaska, 105 P.2d 377. 
Sa U.S.—The Coaultiam, Alaska, 18 
S.Ct 1117, 183 U.S. 348, 41 UEd. 
184—^Lindeberg v. Howard, Alaska, 
148 P. 467, 77 O.C-A. 23, 8 Ann.Ots. 
703. 

Appeal taym probate oourt 

(1) An appeal may be taken from 
the probate oourt to the district 
court.—Matheson v. National SuretF 
Co,r C.C.AAlaska, 41 F.2d 155—Stone 
V. Howell, €.<1A Alaska;, 33 F.2d 701. 

(2) On such appeal, the case is 
heard in the appellate court in the 
nature of a suit in equity, and 
shouid be decid?d on equitabis prln- 
ciplea—In re Underwood’s Estaie, 8 
Alaska 673. 

SI 0 U.S.—Lilndeberg v. Howard, 
AJLaska, 146 P. 487, 77 C.aA 23, 8 
Ann^Cas. 709- 

Alaska.—U. S. v. Frank, 8 Aiaslra 
436. 
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rons^ and jurisdiction of United States commission- 
crs in Alaska are considered in the CJ.S. title Unit¬ 
ed Sutes Commissioners §§ 1, 3, also 25 CJ. p 981 
note 20, 66 CJ. p 2 note 23, p 5 notes 1-3. 

There is no anthority in incorporated towns in 
•\laska to create mnnicipal courts independent of 
those created by congress, and from which there is 
neither appeal nor other supervision.52 

§ 315. Canal Zone 

There are in the Canal Zone magistrate^s courts hav- 
jfffl Jurisdiction of minor causes and one district court 
liaving generat jurisdiction. 

In 1904, under the authority of an act of con¬ 
gress, a complete system of courts was created for 
tbe Canal Zone;^^ in 1912 an act of congress pro- 
vidcd for magistrate^s courts, created a district 
Gourl with two divisions, and divided civil juris¬ 
diction between the magistrate^s courts and the dis- 
tiict court; in 1922 a federal statute enlarged the 
jurisdiction of the district court; and in 1933 some 
amendments were made to the statutes relating to 
the civil jurisdiction of the district court, see 48 U. 
S.C.A. § 1345, and of the magistrate^s courts, see 48 
U.S.C.A. § 1342. There is but one district court in 
the Canal Zone.^^ In addition to general jurisdic¬ 
tion given district courts of the United States, it 
has practically the same jurisdiction as a state court 


of unlimited civil jurisdiction.^^ Congress can, and 
at one time did, delegate to the president authority 
to make rules of practice in the district court 
but its present provision is that the rules of the 
district court shall be prescribed by the district 
judge, see 48 U.S.CA. § 1344. 

Formerly there were Circuit courts^'^ and a su¬ 
preme court.®^ There are, of course, no state 
courts in the Canal Zone.59 

§ 316. Hawaii 

In Hawaii there are superior and inferior local courts 
with Jurisdiction prescribed by local laws; and there is 
also a district court with the Jurisdiction of a district 
court of the United States. 

Effect is accorded a federal statute vesting the 
judicial power of the territory of Hawaii in one 
supreme court, Circuit courts, and such inferior 
courts as the legislature may from time to time es- 
tablish,®® and declaring, 48 U.S.C.A. § 631, that, 
except as otherwise provided in the federal statutes 
and untii the legislature shall otherwise provide, the 
laws of Hawaii in force prior to April 30, 1900, 
concerning the several courts and their jurisdiction 
and procedure, shall continue in force. There is 
also established in Hawaii a district court which 
has all the jurisdiction of a district court of the 
United States.^^ The latter court bears the same 
relation to the territorial courts as other federal 


Sa. Alaska.—In re Munro, 1 Alaska 

53. tJ.S.—McConaughey v. Morrow, 
Canal Zone, 44 S.Ct. 78, 26S U.S. 39, 
S8 L-Ed. 153, affirming*, C.C.A., 279 
F. €17—Fullerton v. Government of 
Canal Zone, C.C-A.Canal Zone, 8 F. 
2d 958. 

54. U.S.—Fullerton v. Government 
of Canal Zone, supra. 

55. U.S.—Arthur v. Compagnie Gen¬ 
erale Transatlantique, C.C.A.Canal 
Zone, 71 F.2d 662. 

A» a ooTLEt of g'eiLezal JnrlsdictioiK, 
the district court of the Canal Zone 
hos Jurisdiction to hear a suit 
fepought by one resident of the zone 
algaiiast another on whom persdnal 
Service can be had, in respect of any 
property or personal right of the 
piaintiff.—MoConaug-hey v. Morrow, 
Canal Zone, 44 SlCt. T8, 263 TJ.S. 39, 
H L-Bd. 15*3, affirming, CLC.A-, 279 
F. 617. 

Ocmit has Juxisdictioii. to isstia wzit 
of majt^aiTTnff 

U.S.—Smith V. Jackson, Canal Zone, 
241 P. 747, 154 C.C.A. 449. affirmed 
38 S.Ct 353, 246 U.S. 388, 62 
Ed. 788. 

Court has JnzisdlctioxL of paxtioa- 
Ur cas» where it has Jurisdiction of 
the subject matter and defendant is 

36 C-r.S.--35 


not a transient, but is residing^ with- 
in the Canal Zone for the purpose of 
carryinff on business.—^De Jan v. Be 
Jan, C.C.A.Canal Zone, 18 P.2d 690. 

56. U.S,—Fullerton v. Government 
of Canal Zone, ■C.C.A.Canal Zone, 
8 P.2d 968. 

57. U.S-—Smith v. Jackson, Canal 
Zone, 241 F. 747, 154 C.C.A. 449, 
affirmed 38 S.Ct 353, 246 U.S. 388, 
62 L.Ed. 788. 

jrnriadlctloxL 

(1> A Circuit court had plenary 
Jurisdiction. —Kung Chingr Chong v. 
Wing Chong, 2 Canal Zone 25. 

(2> However, it did not ha ve juris¬ 
diction of a case pending in a Pana- 
ma court on Febr. 26, 1904, unless 
the Panama court surrendered Juris¬ 
diction.—Montilla v. Herbruger, 2 Ca¬ 
nal Zone 154. 

58. U.S.—Smith v. Jackson, Canal 
Zone, 241 P. 747, 154 C.C.A- 449. 
affirmed 38 S.Ct 353, 246 U.S. 388, 
62 L.Ed. 788. 

In the ezercise of ito originaJ Jn- 

the supreme court eeuld 
issae writs of mandamus, but its 
only authority in this respect was 
suph as was sp^flcally conferred by 
law.—Car^ Zone v; Gudlger». % Canal 
Zone 69. 


Appellate matters 

(1) The writ of certiorari could 
not be made to serve the purposes 
of an appeal to the supreme court— 
Calderon v. Ooquard^ 1 Canal Zone 
32. 

(2) The court would not disturb a 
flnding fully sustained by evidence. 
—^^L*am Hing v. Lynch, 2 Canal Zone 
271. 

(3) It would not reverse a Judg- 
ment becavise of the exercise of the 
trial court's discretion as to the 
manner of allowing a witness to tes- 
tify from a memorandum, unless a 
party had been clearly prejudiced 
thereby.—Panama R. Oo. v. Ogilvie, 2 
Canal 2Ione 150. 

59S. U.S.—Arthur v. Compagnie Gen¬ 
erale Tmnsatlantique, C.C-A.Canal 
Zone, 72 F.2d 662. 

6a Hawaii.—Prudy v, Janion, 2 Ha¬ 
waii 453. 

61* Hawaii.—U. S. v. Burrell Con- 
stniction Co., 3 Hawaii Fed. 316— 
Young V. Chong, 24 Hawaii 95— 
Roy V. Scott, 17 Hawaii 598—^Paris 
V. Scott 17 Hawaii 426. 

25 €.J. p 982 note 42. 

The nUes of evidence In criminal 
casee are those ih force in Hawafi 
at the tinte of the organization as a 
! territory.^ except as subseouently 
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co^jrts btar to the courts in tlieir respective 

di^^tncts.®^ It is xht province of Hawaiian coorts to 
C‘^F.s:n3e and apply Hiwaiiaii laws in accordarxe 
wirh tlitrir nnAcnt^nzmg there^^f thtir deci- 
]';ca1 law rnu^! lat accordtd drfer- 
ard, ZTih^y mimihsih crroneous, mnbt be 
dcct‘ptt‘/i as corri'Ct an-.l folbjv. by federal conrts 
’^bvrt‘ na qiif-stian is involved; and the 

'fi ci t\'ivral caurt as to the correct nik 
af ar in a particular 

t ist ij..! h^e itTipoird Haivaii t5nless thcre 

i- a cl-ar '/hq-^rtnre from ordinary lej^al princiTiles 
m thv /!c'v:si'n cf an Hawaiian cotirt.^® However, 
where no (k'€res is entered, a decision of the hie^h- 
e^t c>'Urt of ihe territory is not binding on a fed- 
eral caurt.^' 

RiTiczt^ gcnerally. Under the statutes, review 
maj be had npon a bili of exctptiors hnt such 
a bili, tinlike a 'ats: cf error or an appeal. does not 
bringr the entire case or its record to the appellate 
court, the oniy thirg which the court passes on be- 
ing' whtther the exceptions are good or batl®^ AI- 


I so a reviev/ inay be had on a writ of error/^ even 
■ in an eqnitable bnt, as shown infra this stc- 

I tion, in respect of appeais from certain conrts to 
' other courts there are Hmitations on the scope of 
I appeais and the actions in which they lie. A jud^- 
I ment or dccree will be afSrmed on appeal or writ 
I of error if the record shows it to be correct, al- 
: thoiiffh the trial court may have .assigned errone- 
' ous reasons for making it.**- 

; Ci'uris cqnity gcncrally. Pertinent statutes 
; are construed, not to lintit courts of equity to the 
I usage and practice of English courts of equity, but 
I rather to perrnit them to follow the usage and prac- 
i tice of American courts whenever that usage and 
j practice shall seem to them for any reason to be 
preferable.^^ 

I TJhc supreme court is not a court of general orig- 
j inai common-law jurisdiction, but primarily is an 
1 appellate court, wdth only such original jurisdic- 
) tion as has been conferred on itA^ It may, on ap- 
j peai, revdew the judgment of a circuit judge at 
) chambersA^ and it may reject findings on condici- 


ctar.ged by ciJigr^s».—U. S. t. 

Molire, HaWiSJi Fed. S?—U. S. v. 

Mcnmoto» 3 Hawali P-ed 1&5. 

60, Hawaii.—Soir% v. Jarrett, $ Ha- 
wail Fed ai*2 —Matter oi Atcher- 
ley, 3 Hawaii F^jd. 404. 

63. U.S.—Walker v. 0’Bri^^n, CC.A. ' 
Hawaii, IIS F.2d S5S, certiorari ’ 
nied 61 S.Ct. ^2A 312 V.S. S5 i 

1139—Hawai! Consol. Ry. v. 
Barthwlek, C.CA.Hawaii, 105 P.2d 

m. 

m, U.S.—W&lker r. iTBrlen. C.C.A. j 
Hawaii, 115 FXd 356. oertlorarP 
61 S2t. 312 V.B. 707,! 

15 B,Ed. 1139. i 

0S. U.S.—Walker v. 0’Brien, supra. ; 

Hawali—U. S. v, John Ii, Eid., 3j 
Hawaii Fed. 575, I 

66 . U.S.—Waialua Agr. Co. v. Chris-! 
tian, Hawaii. 59 S.Ct 21, 305 U.S. 1 
91. S3 I*.Edi 60, reversing, C.C.A,, [ 
Cbrlstian v. Waialua Agr. Co., 931 
F.Sd SOS, reheann^ denied 94 F.2(J j 
SOS, certiorari grranlfcd 55 S.Ct. 949,1 
304 U.S. 553, E-Ed. 1523, r&hear- j 
ing d^nled 59 S.Ct 240, 305 C.S. ! 

®73, S3 43 S—Christian v. j 

Waialua Agr. Co., Hawaii, 59 S.Ct i 
21, 305 H.a 91, h.m. S0, revers- i 
iuff, C.C.A., 93 F.2d SOS, rebearing: i 
ifeniftd 94 F.2d SOS, certiorari j 
35 ?.::t 949, 304 U.S. 553, j 

*•- L.Z2, l32t reheuring 31 

u.s. ®73, i..e± 

«r. Hawaii.—u. S. v. John II, Ltd., 

3 Hawaii Fed, 575. | 

6& X'.S.—Goto V. 'iiaae* Hawaii» 44 | 

SXt 525, 2S5 HS. 893, U * 

1070, l 


Hawaii—Mffeeula v. 
Co., 17 Hawaii 91. 


Pioneer Mill 


Pioneer 


€®« Hawaii.—Meheala 
^ 5III1 Co., supra. 

Jtxoeprtlons a^ writs of orror dis- 
tingrwislzied 

'Exeeptions and error are inher- 
ent proceedings of different charac¬ 
ter. On exceptions, various specific 
ruiings, whether interiocutory or 
ffnal, whether brought up immediate- 
ly or only after final judgment, are 
made direct and independent sub¬ 
jecte for review; only so much of 
the record is brought up as is neces- 
sary for pasalng upon the specific 
erceptions; the decislon usually ts 
that the exceptions be sustained or 
overruled and that such further pro- 
ceedings be had as the nilings on the 
exceptions call for. On error the 
final judgment alone is brought up, 
and specific rulings, whether exeept- 
ed to or not, are considered only in- 
cidentally Sn passing upon the cor- 
rectness of the final judgment; the 
entire record is brought up, and the 
judgment of the appellate court is 
such as the facts and law warrant, 
as shown by the entire case.”—Ter¬ 
ritory of Hawaii v. Cotton Bros., 17 
Hawaii 374, 379. 

Hacce^^tioiis diamissed 

Where. in a jury-waived trial, the 
r‘tr:.trs by stipulation limited the | 
to cne QUestion of faet on * 
Which the evidence was oonfiictlng 
but admittediy suUeient to support j 
the oourt^s decislon determlning that 1 
issue, exceptions, which raise only 
tPiff cju^st-^ns of the suflScieney of * 
the evidenee and the findings of fact, j 
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will be dismissed.—Ilaga v. Yuen 
Lin Ho, 'So Hawaii 497. 

70. U.S.—Goto V. L*ane, Hawaii, 44 
S.Ct. 525, 2S5 U.S. 393. 6S I,.Ed. 
1070. 

Frescribed bond nmst bo filed be- 
fore writ of error may properly be 
issued.—»Lord v. Lord, 35 Hawaii S43. 

71. Hawaii.—Bierce v. McChesney. 
16 Hawaii 258. 

72. Hawaii.—In re Kaimuki Land 
Co., 35 Hawaii 254. 

73. Hawaii.—Lee Chew v. Lee Wong 
Shee, 29 Hawaii 571. 

74. Hawaii.—Matter of Pringle, 22 
Hawaii 589. 

Crimlnal jurisdiction of Hawaii su¬ 
preme court see Crimlnal Law If 
124. 

Snpreme coxurt is an intermieddate 
oottrt ©f appeal in a case wbere the 
appellant has the right of appeal 
from an adverse decision by this 
court to the United States Circuit 
court of appeais for the ninth eireait 
and a decision by this court on a 
former appeal of the cause does not 
become the law of the case.—Goo v. 
Hee Pat, 35 Hawaii 827. 

75. U.S.—Matter of Goo Wan Hoy, 
24 Hawaii 71. 

Kotice of appeal 

(I) A severance is effectefi, under 
a statute, by servlce o? the notlce of 
aptirai on all the nonappeallng par¬ 
ties against whom the decision, judg¬ 
ment, order, or decree was rendered. 
— 'Lord V. Lord, 55 Hawaii 19. 

(f> However, Service on appellas 
or on nonjoining partfes of a copy bf 
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ing cvidence and make findings according to its own 
vkws of the testimony but on appeal froffl a 

at chambers in a contempt case the facts 
are not to be reviewed and new evidence is not ad- 
missible;^^ and no appeal lies from an order of a 
Circuit court in a law case to the supreme court."^ 
Axi appeal from a district court to the supreme 
court on points of law is limited to the single point 
or points of law certified by the district magis- 
Where an exception is sustained and the 
cause remanded, the new decision in the lower 
court will bear the date of its rendition and the 
supreme court will not amend its decision so as to 
direct the lower court to amend the latter^s decision 
as of the date of its original decision.^^ After re- 
mand, following a decision that the triai court erred 
in not granting defendanfs motion for nonsuit, 
plaintiff is not entitled to introduce further evidence 
without a showing which would warrant reopening 
of the case.^i 

WTiere, under statutory authority, an agreed case 
is submitted to the supreme court, the formal sub- 


mission takes the place of pleadings and the issu.es 
for determination are controlled and limited there- 
by.82 

A Circuit court has superior and general juris- 
diction.®2 h bas concurrent jurisdiction with the 
supreme court of an appeal on points of law from 
a district magistrate and the hearing of such 
an appeal is not a triai within the meaning of a 
statute prohibiting trials within certain months;^^ 
but a general appeal, requiring a triai de novo, as 
distinguished from an appeal on points of law, does 
not lie to it from a district magistrate^s judgment 
of nonsuit for failure ‘of proof.®^ Its jurisdiction 
on appeal from the land court is limited to issues 
framed by that court. 

The statutory jurisdiction of a circuit judge at 
chambers to decree the distribution of intestate es- 
tates does not extend to a case where decedent left 
a will, even though there is a partial intestacy.^^ 

A district magistrate is without jurisdiction, 
under the statute relating thereto, where the 


tfee notice of appeal is not essential 
to the jurisdiction of the supreme 
court to review the decree appealed 
from.—'Lalakea v. Laupahoehoe Su¬ 
gar Co., 35 Hawaii 262. 

(3) While the statutes do not re¬ 
quire that a notice of appeal be 
signefi by or on behalf of the appel¬ 
lant, a notice of a.ppeal should indi¬ 
cate from whom it emanates in or¬ 
der that the appellee or nonjoining 
jMirties may he advised that the no- 
tiee of appeal comes from a proper 
source. Where it is recit^d in the 
bpdy of a joint notice of appeal that 
the notice is given by and on behalf 
of an adult respondent personally 
and by and on behalf of a minor re¬ 
spondent by the adult respondent as 
his next friend and the name of adult 
respondent is alone subscribed to the 
notice of appeal, the signature of 
the adult respondent is sufficient to 
indicate from whom the notice of ap¬ 
peal emanates and that it comes 
from a proi>er source and it is imma- 
terial that there was not repeated in 
connection with the name subscribed 
to the joint notice of appeal the 
lanffuage embodied in the notice of 
appeal indicating on whose behalf 
the joint notice of appeal was given. 
—Tiftiakea v- Laupahoehoe Sugar Co., 
supra. 

<l) Where the caption of a notice 
of appeal and appeal contains the 
names of ali of the parties to the 
caasev both petitione?^ and respond- 
ents» or the caption of an appeal and 
mtim of appeal oontaans the nam es 
the petitioners but the name of 
one respondent, the other re- 
spondents being referred to by the 


abbreviation *"et al.," to the extent 
that the respective captions include 
the names of the parties, the respec¬ 
tive appellants use the names of the 
parties respectively appearing there- 
in within the meaning of a statute 
permitting, as a substitute for sum- 
mons and severance, the use, on an 
appeal by some of the parties against 
whom a decree was rendered, of the 
names of all such persons; and 
where the appellants use the names 
of all of the parties complainant and 
respondents affected by the decree, 
the notice necessarily includes all of 
the persons against whom the decree 
to be reviewed was rendered within 
the meaning of the statute.—'Lalakea 
V. Laupahoehoe Sugar Co., supra. 
IHscretioxL of drcnit judge held uot 
abused 

Hawaii.—^Hansen v. Ah Bun ‘Lau, 35 
Hawaii 907. 

Harmless error ! 

Where plaintiff showed no right to I 
relief, appellate court will not re¬ 
verse decree dismissing bili, although 
all parties directly interested were 
not before court.—iCaohelelani v. 
Bishop Trust Co., 31 Hawaii 357. 

76. Hawaii.—^Valdez v. Valdeas, 30 
Hawaii 240. 

Efleot 

Triai judge’s error in considering 
evidence does not warrant new triai 
where appellate court makes its own 
findings on the evidence which was 
properly adduced.—Bradbury v. 
Bradbury, 29 Hawaii 638. 

77. HawalL-r-Mlatter of Gcw> Wan 
Hoy, 24 Hawaii 71. 

547 


78. Hawaii.—Harumi v. Bonnell, 29 
Hawaii 545. 

79. HawaiL—Dung v. Ah New Chun, 
35 Hawaii 579. 

80u Hawaii.—^Woods v. Rapozo, 27 
Hawaii 219. 

81. U.S.—^Wong Wong v. Honolulu 
Skating Rink, C.C.A.Hawaii, 283 
F. 731. 

82. U.S.—^Hawaii Consol. Ry. v. 
Borthwick, C,C.A.Hawaii, 105 F. 
2d 286. 

Stipulation must agree to all e«- 
seutial ultimate facts involved in an 
issue framed, otherwise the court 
will not pass an opinion on that is¬ 
sue.—^Kapiolani Maternity and Gyne- 
cological Hospital v. Wodehouse, 33 
Hawaii 846. 

83. Hawaii.—Gomez v. Whitney, 21 
Hawaii 539. 

Circuit court does uot lose juris- 
dictiou of case by reserving ques- 
tions for the consideration of the 
supreme court.—Choy Look Lum Too 
V. Kaiwiki Sugar Co., 32 Hawaii 611. 

84=. HawaiL—^Hamamo v. Miyake, 24 
Hawaii 12. 

85% HawaiL—Hamano v. Mlyake, su¬ 
pra. 

86. HawaiL—Matsumoto v. Toraichl, 
30 Hawaii 468. 

87- Hawaii.—Kahue v. Kahale, 30 
Hawaii 846. 

88- Hawaiij—^Matter of Kaiena, 24 
Hawaii 148. 
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^xceed$ a presc^s^ibed or t 

whi^re t!i?^ titie to rtil s?i irvnhTd,^ provid- | 

id, th." bJttr cast, arj afP.drivit in support of a j 

pka :9 t^rt juri^djctjr^n CvOiplics with a rule of j 
couTt by tht Kmrciv natrire, an'43 extent of ] 

th^ thb dairred hy defcnd-irst.^^ While striet nik'S i 
of pleading do rot apply h a court of a district j 
!T?agLatrate, and the cOTplair.t need nnt contain a | 
],Ta>iT for prcc'i;$5,^^ ncvi*rthc!ess, it is necesyarv j 
to State ali essential facis rtquired to entitle onc 
to a speciai order in a statntary procecding.^^ 

§ 317. Philippiae Islands 

In th» Phii:f}p^k7» islaridt tt» varkmt cawrti ar« «ifr-* 
stanrtmfly the sarr^e ai thase wh^cli rxisted at the tfme of 
tl%e acqiiJsition cf th« islanda frem Spain. 

Tht jiadicia! sjstem pTdVL^.ir.z in the Philippme 
Islands at the time of their acqnisition from Spsm 
has been coniimed snbstantially, iirst by exeentive 
order, and then by legishtion.^^ The jndicial pow- 
er is vested in a supreme court, courts of first in- 
stance, courts of justicc^s of the peace, municipal | 
cour^s, and other special tribimals.^^ As judicially j 
nuled,^® the jurisdktion of thess courts resptetive- j 
!y was fixed orisriraSiV by act of the Philippine com- j 
mission passsd Junt 11, 1901. acts of | 

congress provide that the supreme court and the j 
courts of iirst instance shall possess and exerdse t 
juri «dicti on as tfierctofcre provided, and such ad- j 
ditiomi jurisdiction as may thercafter be provided J 


by law, see 48 U.S.C.A. § 1071,®^ and that the mu* 
nidpal courts shall have the jurisdiction then pro¬ 
vided by law subject in ai! matters to such altera- 
tion and amcfidment as may be provided by law, see 
48 U.S.C.A. § 1078. The admiralty jurisdiction of 
the supreme court and the courts of hrst instante 
cannot be chang^ed except by act of congress, see 
48 U.S.C.A. § 1072. The supreme court and the 
courts of first instance are courts o£ record. 

The supreme court has original jurisdiction in, 
and oniy in, the cases provided by law.^S It has 
appellate jurisdiction of all actions and special pro- 
ceedings properly brought to it from the courts of 
first instance, and from other tribunais when spe- 
cially provided by law;®^ but an appeal lies to the 
supreme court only when permitted by lavr;i and if 
! the case has been once appealed from a justice of 
I the peace or raunicipal court it cannot be appealed 
I from the court of the first instance unless it in- 
j volves the validity of a statute or municipal ordi- 
nance.^ An act of the Philippine legislature au- 
thorizing the supreme court to sit either in banc 
or in divisions is valid.^ 

Courts of firsi instance. Courts, known and des- 
ignated as courts of first instance, are a part of 
the judicial system of the Philippine Islands.'^ They 
are the courts of genera! original jurisdiction, both 
dvil and crimina!,^ and also have appellate juris¬ 
diction over aE causes arising in justices^ and oth- 


Hawaif.— t. Kuwaae, 28 ne of the pioperty involvod doos not [ 
Hiawa'H i two Isur.dred peso» and tlte j 

9 fQf, T” '■ "—T' ~ j' C’:»* J4 Ha-'j tteal.—Abac v. Acedera, | 


W* - 1" —I'" V r €o, v. ; 21 Plii^Iprir.e 105. 

jor-- ‘ ss. r —k^ v. tr. s.. : 

•3U ... ^ 1v, x^.:;i, si :•?. :>5 tt.s. w 4 . xz-l : 

20 Hawail 330. > 1 Ann-Cas. 65.1 j 

Affidavtt Ia ««faetlva wfe«r» it a»- ! ^- lefJalatara may iaemae, 

mrts & claim under an exeeutory = n>ot daorease. jtLElBdlctioa of 

aalt* contraet, feut doe® m>t —T*; irr .r i.- 

affirmatively tliat the cor.tract Js stili i' 3.. 3” r - ' ; .r.- l”"—2' C..T. t 
I n force an^I effeet.’—v. . 4» jal. | 

v. Santa- ’ 


Kaifee, 30 Hawail liO. 


>98. 

9St. l!-'*:':’:.—Ycnn- v. CThcng, 

24 

: mana, 87 Ph-' 

-i " ' 


, 15 CJ. p S8i r. 

93. Haiva.:.—Thompson t. GZi, 

24 

^ .^:.r:r-aktion "r : 

Ha-aall 16. 


Cirpus .--/e ir 

SMi. li.i»'.—^^pner v. U. S., phiV 

:p- 

Corpu2=: J 6 . u: 

pine, 34 8.CL 707, 195 U.S. 1 

00, 



40 nm 114, 1 Al»!l.Ca4. 055. 


i SC. 


p ; 


-n: ra? Fias v. Regl- 


5. cvoitrta > t 

Under the *F‘OT'^nph?n O.J. P 083 note 


Tia filing- of a liill of eacoeptiaBai' 
r.-;: re*;\v.f a prellaiinary iainne-J 
tion which 'Tfts dissoived br the Unat j 
jndgnaent.—-Tec^> v. Ventura, 1 Phil-' 
ippine 40T—Vatson v. Enriqaeo, I 


Act Act Xo. v::7 ^ t' i..h 

cr+^^ates the 

r«sa!dents are autht.rized to suhmit 
tiieir contentions in civii matters 
to the towKship court, and, on ap- 
pilcatlon to the court and the sub- j Fhilippljae 40fl* 
iHisa.on o? an a^v,^ment in viritijiK Trial da mm» 

to ali‘3e by th"* decision, th?* court| Os appeal tha cas.se is tried de' 
acaaires» jurisdiction to hear and liejw» os the rf^cord on both the law 
termins the case, provided the j anil the faets.—Serm v. Mortiga, ^ 

m 


Philippine, 2T S.Ct. 343, 204 TJ.S. 471 
SI L*.Ed. 571—25 C.J. p 0S2 note 54. 

CaTzse may be remanded for an 
alnendinent of the complaint to in¬ 
clude a necessary party.—Sanidad v. 
Cabotaje, 5 Philippine 204. 

1- —^Aragon v. Araullo, 11 

2 . U.S.—U. S. V. Que Bing, 6 Fhtllp- 

pine 513—Legaspi v. Sweeney, 5 
Philippine 157^—Trinidad v. Swee- 
nev, 4 531—U. B. ▼. 

Jeng, 2 Philippine 179. 

3. Philippine.— U. S. v. Limsionges, 
41 Philippine 04. 

4. Philippine,—U. S. r. Mallari, 24 
Phiaipplae 360. 367. 

15 OJr. p 6SS note 03. 

5. Philix>pine.—U. S. v. Jenklns, I 
Philippine 278. 

25 C.J. p 982 note 58. 

ZSLeetiom oontests 

Under statute, the jtfdge of the 
cmirt of first instance feaving laris- 
dlrilzn in the judiciai district in 
T.'h;ch an eiectien v/as held, has es- 
ciu--=;ve yjrlsdictijn to try and de¬ 
cide election protests and to issse 
a writ of mandamus to the board ^ 
canvassers to correct its certificate 
in conformity with the decision of 
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er inferior courts in their respective provinces.® 
tliey are given jurisdiction in all cases in 
which the subject of litigation is not capable of 
jjecimiary estimation, where the subject is so capa- 
bk, the jurisdictional amount which must be in con- 
troversy is one hundred dollars exclusive of inter- 
estJ 

Jusiices af t^e peace are given jurisdiction of 
specified minor causes, see the C.J.S. title Justices 
of the Peace § 26, also 35 C.J. p 487 note 26-p 492 
note 62. 

§ 3i8. Puerto Rico 

Tlier« are in Puerto Rico certain insuiar courts, as 
weii as the district court of the United States for Puerto 
Rico. The latter court, although oniy a territoriai court, 
has jurisdiction somewhat broader than that of federal 
^striet courts fn the States. 

The judicial power of Puerto Rico is vested in 
the established courts and tribunals of Puerto Rico, 
gee ^ U.S.C.A. § 861, including the supreme court,^ 
insuiar district courts,^ municipal courts,^® and 
courts of justices of the peace.^i A Puerto Rican 
statute conferring on the supreme court exclusive 


original jurisdiction of quo -warranto proceedings 
for violation of a congressional enactment prohib- 
iting agricultural corporations from owning more 
than five hundred acres of land has been upheld.^2 
Both the supreme court^^ and the district courts^^ 
have original jurisdiction to issue writs of manda¬ 
mus; but ordinarily, and except in certain cases, 
an application for a writ of mandamus may and 
shouid be presented in the first instance to a dis¬ 
trict court.^^ 

The right of appeal is a statutory privilege;^^ 
and an appeal will lie in cases or proceedings where 
it is authorized by statute.^*^ The supreme court 
may, notwithstanding the absence of a bili of ex- 
ceptions, review matters constituting parts of the 
record proper;^^ but it will not take judicial no- 
tice of the judgment of another appellate court 
where such judgment is not part of the record and 
the court has no knowledge that the judgment was 
directly submitted to the trial court.^^ 

The district court of the United States for Puer- 
fo Rico has a unique status.^® It derives its au- 
thority wholly from congress.^^ Although it is a 


the court.—Biegten v. Esteyo, 41 

Philippine 318. 

4 Philippine.—U. S. v. Jenkins, 5 
Philippfne 278—Eleizegui v. Manila 
Ijawn Tennis Club, 1 Philippine 303^. 

T. niilippine.—Oeh.lers v, Haxtwig, 
S Philippine 487. 

4 Puerto Rico.—Eelgado v. Bxeeu- 
Uve Council of Puerto Rico, 7 
Puerto Rico 401- 

1S& €.J. p S8S note S4. 

fiapreme couxt is statutory court 

U. S.—^Rubert Hermanos, Inc., v. Peo- 
ple of Puerto Rico, C.C.A,Puerto 
Rico, lOS F.2d 7&4, certiorari 
granted People of Puerto Rico v. 
Rubert Hermanos, Ina, OQ S.Ct. 
467, 309 U.S. 642, 84 UEd. 996, re- 
versed on other groimds 60 S.Ct, 
09, 309 U.S. 543, 84 Lr.Ed. 916. 

4 Puerto Rico.—Ex parte Bird, 6 
Puerto Ricc 241. 

25 PJF, p 933 note 65. . 

IR Puerto Rico.—Abella v. Hurna- 
mo Bist. Ct., 10 Puerto Rico 2X5. 

15 CLJ. p 983 note 66. 

11. Puertt^ Ricou—Ex parte Pesque- 
ra, 17 Puerto Rico 704 

14 of Puerto Rieo v. 

Rttbert Hermanos, Inc., Puerto Ri- 
oo* 60 S.Ct 699, 309 U.S. 543, 84 
916, reversirig, G.CLA.; Ru- 
bert Hermanos, Inb., v. people of 
Puerto Rico, 106 F.2d 754, certio- 
rari gianted People of Puerto Rieo 

V. Rubert Hermanos, Inc., 6^ B.Ct. 
467, 309 U.S. 642, 84 L.Ed. ,996. 

13^ Puerto Rico.—=Quebradillas v. 
:ecutive Secretary, 27 PuCirto 


Rico 138—Delgado v. Exeeutive 
Council of . Puerto Rico, 7 Puerto 
Rico 401—^Delgado v. Council, 7 
Puerto Rico 401. 

14. Puerto Rico.—De la Pila v- 
Siaca, 25 Puerto Rico 568. 

15. Puerto Rico.—De la Pila v. Sia- 
ca, supra—^Palmer v. Guerra, 9 
Puerto Rico 499. 

16. Puerto Rico.—^Rodriguez v. 
Workmen^s Relief Commn., 28 Puer¬ 
to Rico 596—Carrero v. Diez & 
P5rez, 27 Puerto Rico 433. 

17. Puerto Rico.—Santiago v. Feuil- 
le, 10 Puerto Rico 408. 

Bismissal for failure to file traiu 
script within time 
Supreme Court of Puerto Rico may 
pro peri y dismiss an appeal where the 
transcript is not filed within thirty 
days from the approval of the ste- 
nogTapher*s notes by the trial judge. 
—Great American Ins. Co. v. Cam¬ 
pos, C.C.A.Puerto Rico, 24 F.2d 198. 
l^eview of auestipzis not raised tn dis- 
' trlct oourt 

The fact that plaintifC, after re- 
covering judgment from defendant, 
subsequently brought an action for 
the same cause against another and 
recovered judgment therein, cannpt 
be considered in Puerto Rico supreme 
' court wbere it was first raised in the 
supreme court of Puerto Rico on 
appeal from the district court by mo- 
tion for rehearing.—Gandia v. Porto 
Rico Fertilizer Co., C.C.A.Puerto Ri¬ 
co, 291 F, 18, certiorari denied Porto 
Riccf Fertilizer Co. v. Gandia, 44 S. 
*Ct- 37, 263 U.S. 711, 68 L.Ed. 519. 

S# 


18. U.S.—^De La Torre v. National 
City Bank of New York. C.C,A. 
Puerto Rico, 91 P.2d 399. certiorari 
denied 58 S.Ct 272, 302 U,S. 752, 82 
L.Ed. 581. 

19. Puerto Rico.—Igaravidez v. Ru¬ 
bert, 23 Puerto Rico 272. 

20. Puerto Rico.—Ortiz v. Alcaia dei 
Olmo, 2 Puerto Rico Fed. 95, af- 
firmed 29 S.Ct 552. 214 U.S. 173, 
53 L.Ed. 955. 

21- U.S.—Romeu v. Todd, Puerto Ri¬ 
co, 27 S.Ct 724, 206 U.S. 358, 51 
L.Ed. 1093. 

Acts ezpressly applicahle to court 

Congress has always deflned the 
jurisdiction of the district court of 
the United States for Puerto Rico 
by acts expressly applicable to that 
court In defijiing jurisdiction of 
United States district courts, con¬ 
gress did not intend to deftne juris¬ 
diction of United States district court 
for Puerto Rico.—Munoz v. Porto 
Rico Ry. Light & Power Co^ C.C-A* 
Puerto Rico, 83 F.2d 262, certiorari 
denied 56 S.Ct 955, 298 U.S. 689, 86 
L-Ed. 1408. 

Statixte rdating to terms comstmjed 

A statute requiring regular terms 
of court to be held at twa designat- 
ed places at prescribed times, and 
authorizing special terms to be held 
at a designated third place at such 
stated times as the judge may de em 
expedient, is construed to mean that 
a regular term may be held at, the 
third place at a time to be specially 
designated by the judge, and not that 
the term held there is to have the 
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mtvt or sr^iirt» and is not 

a zx^nn m a trat' Unit:'d States coitrt 

iir//k‘r Arrnk III of Con.stirjtku to 
fiiJtn.insSiir ihc j:idicial p^jsv.'iT ol the Lnited 
Stat^.nS-- r.zvcnhjk^i^ Iki^rlu Rvzo cfm.n:mes a 
ji:'l:cr^] \h*,tTict, 48’ U.S.C.A. the 

C';,»art k Cilii d :hr: 'J:i>tnct couti of the United 
f’C Pu^n-' R':c<r,“'‘ it m srjme respecti:, 
jnn^^kct:'>n tkan thrit of United States dis- 
tnct Cf-nr:^ ir tjit -‘ati*',**** it liavinir, tmder the 
4S U S-C..\. 4^3, jarisdicti^i^n *")f ali ca^e^ 

Ci'irniriAU' ir distnct cnirts nf thi United States, 
and :r, juri-dictioti of all contr.jversies 

’/dO‘rrv all tht i-ither side of ihe contro- 

ver^y are cimens or snbjects of a foTeigrtt state or 
States, or cPizen^ of a territory. or district 

of the United States,-^ not domiciled in Pnerto Ri- 
coP" evfiere the matter in dispnte exceeds three 
tlin4:sand dnllars, excliisive of interest or costsp® 
and of all ccntfoversies in \vrd 2 li there is a st-para- 
tde contrto;ersy ine’'dvin£: the jurisdiciinnal amount 
and In wbich all the parties en etther side of snch 


« stparabk coetroversy are citizens or stibjects of the 
I character mentiosied above,^^ and ir not being with- 
j in the application of ihat provision of 28 U.S.C.A. 
! {; 41(1) which is known as the Johnson Act and 
? 'ahich deprives federal district conrts of jnrisdic- 
j tion to enjoin enforcement of orders of state rate- 
I making bc^liesA^ 

I The court is reqtiired to proceed in the same 
j manner as district conrts of the United StatesS^ 
j It conforms to the local law and formerly to the 1o- 
I cal procednreA- except in matters in admiralty and 
I equity,^^ to the same extent, and only to the same 
I extent, as other district conrts but at the pres- 
I ent time a statute, 48 U.SU.A. § 873a, brings ac- 
tions of a civii nature in sach coiirt within the ap- 
1 plication of the Federa! Rnles of Civi! Procednre, 
l 28 U.S.C.A. foHowing § 723a District court mles 
j have been held validA^ 

l Formerly* when a judgment of the district court 
I was reviewable by writ of error, the writ was a 
5 matter of rightbut, to give it operation as a 


character iDf » *pf^'.*!aS. m?» contra-iis- 
from a r^ifular, — 

Arr^erivan H, of IVifio H;!'o v. 

Castro, Pi 2 «rt.-> Rl^^n 27 S.Ct. 4$«. j 04 
US. 453, 51 L.E4. 5€4. 
aa. C*S.—Balzac v, P^^cple of F*rto 
RSco., Puerto Rico, 42 ? Ct. 34^. 
25-^ r.S. 23^, LRd. ^27—Po^rto 
R^co Ry, lAght St Pow«=-r Co. r. 
Colom, C.e.APusrto Hl-.o, P. 

S-d S45r wrtlorari S.Ct* 

nx r.a sit, st i-xd sis— 

Mvin&E V. Forlo Rico Ry. L.ighl & 

' Power C©., C-C.AF'4*rto RJeo. S3 
F,2d 2^Z, certiorari denied 5S S. 
CC ZM V.S. 

Ptoerto Raeo,—Ortis v. Alcaici d^i 
Oimo. 3 Puerto Rico Ped. ^5, af- 
Srmed Zt^ S.Cn 552, ZU 173, 

53 X*.Kd. 1^55. 

Othar fmdmrml dljr^riei ooBzts dUs- 

There Is a distirjction, pres^rved 
Ia wagresfflioiial Itfifislatloii, bctween 
the terrltorial district court for 
Fusrto Rico aud the district eourts 
tfee Cuited State» in the striet 
8«ns« of tho»e words.—Munoz v. 
Borto Rico Rf, Jui&ht and Power 
Co., CC,A.Pu©no Rico. 83 F.2c! 3$3, 
eertiorari: dented 5S S*Ct. 355, 39S 
C.S. 6S3, 8« L..Ed, 140S. 

SIU Ftierto Rico,—Orti® r, AlcalS dei 
, IMnuo. t Ptiert© Rto> Fe<l 16, af- 
flrmed 23 B.Ct, 5S2, 214 U.S, 178, 
63 I*.Ed. 355. 

a4k Puer^^JR’:c,—r-vr.t»=« v 

S Puerte R.:: PeC. 1-1—.vv v. 
Porto H./,; P.ar.i.-Ci: Co, 7 Puerto 
Rtca Fed, 543—Ort^a v, Alcaia dei 
Olmc. 2 Puerto R.co 35 af- 

firmed 23 S.Ch 552, 214 C.S. 173, 
53 KEd. 355. 


as, U.R—Fraenkl v. Cerecedo, Puer- 
to Rmo, 3 ) S.Ct. S22, 21$ U.S. 205. 
54 L..Ed. 4se. 

25 CJ, p S5.1 note Sf. 

Oourt hAB efftttitalle Imisdiotioii: 

—Frrople of Porto Rico v. Amer¬ 
ican R. Co. of Porto Rico, Puerto 
Rjco, 254 P. 363. 165 C.C.A. SS&, 
certiorari deisied American R. Co. 
©f Porto Rico V. People of Porto 
Rico, 23 S.Ct. 253, 243 U.S. €00. €3 
L.Ed. 79$. j 

OfMsmMsm arisiag out &£ FiolatioiBs of ( 
Vatioaal PxoMMMoa Aet were, at one j 
time, within the jurisdiction of the j 
court.—Ramo» v. U. S., C.C.A.Puerto | 
Rico, 12 F.2<S 7S1. | 

as. U.S.—Pecple of Puerto Rico v. j 
Xational City Bank of New York, j 
C.C.A.Puerto Rico, 128 F.Sd 493—| 
Muno® V. Porto Rico Ry. Rigtot & j 
jpower Co., C.C.A. Puerto Rico, 83 [ 
F.2d 262, certiorari denied 6$ S.Ct. ] 
955. 298 U.S, mX 86 LwEd. 1408— 
Bomenech v. Terge», C.C.A-Puerto ] 
Rico, m P.2d 714. 

25 C.J. p 9S4 note 79. 

37. U.S.—Benite® Samp&yo v. Bank 
©f Nova Scotia, C.C.A.Puerto Rico, \ 
125 F.2d 519, certiorari denied 62 B, i 
€t 126S. 31$ U.S. 702. L-Ed. 1770 1 
—Sanfeli® v, Bank of Nova Scotia, 
C.C.A. Puerto Rico. 74 F.2d SS8. 

25 €11, p t&4 note 71. 

38. U.S,—People of Puerto Rico v. 

National City Bank of New York, 
C.C. A Puerto Rico, 128 F.2d 498— 
Saufeii® v. Bank of Nova Scotia, , 
C.C.A.P«erto Ri«% 74 F.2d 335—; 
Domenech v. Verg^ CC.APuerto | 
Rico, €9 F-2d 714. i 
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SSK U.S.—San Juan Fruit Co. v. Car- 
rillo. C.C.A.Puerto Rico. 7 F.2d 10$. 

30. U.S.—Munoz v. Porto Rico Ry. 
Light & Power Co., C.C.A.Puerto 
Rico, 83 F.2d 262, certiorari denied 
56 S.Ct. 955, 298 U.S. 689, 80 L-Ed. 
1408. 

31. U.S.—Benedicto v. TTest India & 
Panama Te!. Co., Puerto Rico, 26$ 
P. 417, 167 C.C.A 545. 

Attaohmemt of pioperty of non. 

zefddeoxt cannot be issued.—Orti® v. 

Alcalk dei Olmo, 2 Puerto Rico Fed. 

95. affirmed 29 S.Ct. 562, 214 U.a 

173, 53 UEd- 955—Re Ruie Ten, 1 

Puerto Rico Fed. 450. 

3^ U.S.—Fernandez y Perez v. Per- 
ez y Pemandez, Puerto Rico, 26 S. 
Ct. 661, 202 U.S. 80, 50 KEd. 941 

25 C.J. p 984 note 77—38 C.J. p 35 
note 85 fal. 

33. Puerto Rico.—Fernandez v. Per¬ 
ez, 6 Puerto Rico Fed. 342—De¬ 
sola & Ramirez v. Wllloughby, 1 
Puerto Rico Fed, 344. 

34. Puerto Rico.—Delgado v. Bemal, 
7 Puerto Rieo Fed. 666. 

26 C.J. p 984 note 79. 

35- U.a—T. Vidal & Co. v. Beatty 
Brokerage Co., C.CAPuerto Rieo» 
31 F.2d 98. 

Biffkidcit cowrt xnl» held not contrazy 
to Fedaml sme® of Civil Prooedxore 

U.S.”rCasftldue v. Diaz, C-C-APuerto 
Rico, 11? F.2d 915v certiorari denied 
Casaiduc V. Dia® Gonzadez,, 52 S-Ct. 
74, 314 U.S- 639, 86 UEd. 512. 

36L Puerto Rico.—^Zurrinacli v. Ai^ 
an, S Puerto Rico Fed- S^-^Zurrl- 
nadh v. Aran, 5 Puerto RIeo Fed. 
33—Ifuuicli V. VaJtdes» 4 Puerto 
Ricto FedL 98. 
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supersedeas. Service thereof within the peribd of 
time prescribed by statute was necessary.37 

§ 319. Effect of Admission of Territory as 
State 

On the admission of a territory as a state, the ter- 
ritonal courts are extinguished and cases pending there- 
Ij» are to he transferred to other courts in accordance 
with provisions for such transfer. 

The g‘ener2.1 rule, stated in the C.J.S. title States 
^ 22, also 59 CJ. p 70 note 93, that, on the admis- 
kon of a territory as a state, the territoriai govern- 
nieat is extinguished and superseded applies to ter¬ 
ritoriai courts,38 notwithstanding any provision im- 
plkdly to the contrary in the state constitution, and 
even though there is no appointment of a district 
iudge to the United States district court established 
therein,3^ 

Transfer of causes, On the admission of a ter¬ 
ritory as a state, provision is ordinarily made for 
a transfer of cases pending in the territoriai courts 
to other courts, and such provision, as properly 
construed, is given effect.^O The character of a 
case is ordinarily made the determining factor in 
ascertaining the court to which it should be trans¬ 
ferred,the general rule being that cases which 
are of such character as to fall within the jurisdic- 
tion of the federal court should be transferred to 
the United States court established in the new- 
state,while cases which are not of this charac¬ 
ter are properly transferred to the state court with- 
ic whose jurisdiction they falL^3 if the federal and 


state courts have concurrent jurisdiction of pending 
causes, they may be transferred to either the state 
or federal courts by either party possessing that op- 
tion under existing lavrs,^^ unless specific provision 
is made for such cases, in which event they must, of 
course, be transferred to the court designated.^^ 
It has been asserted, however, that the transfer of 
causes depends on the judicial status of States, when 
the law was passed, with reference to judicial cir- 
cuits and whether or not they were then attached 
to any circuit.^® 

While a state statute authorizing a further trans¬ 
fer of a pending probate case, from the court of 
the county to which it was transferred on admission 
of the territory to statehood, to the court of an- 
other county where venue would lie if the matter 
had arisen since admission to statehood is valid,^'^ 
it merely authorizes the second transfer and does 
not of itself oust the jurisdiction of the court to 
which the original transfer was made.‘*8 

§ 320. Provisional Cotirts 

A provisional court is a federal court with jurisdic¬ 
tion and powers governed by the order from which it 
derives its authority, 

A provisional court established in conquered or 
occupied territory by the military authorities, or the 
provisional government, is a federal court deriving 
its existence and all its powers from the federal 
government.'^^ The jurisdiction and povrers of 
such a court are governed by the order from which 
it derives its authority.®® 


37. Puerto Rico.—Perez y Fernaai- 
dez v. Pernandez y Perez, 1 Puerto 
Jtioo Fed. 148. 

38. tJ.S.—Koenigsberger v. Rich- 
mond Silver Min. Co., S.D., 15 S. - 
Ct 751, 158 U.S. 41, 39 L.Ed. 889. * 

35 C.J. p 984 note 82. 

3 6 U.S.—Benner v. Porter, Fla., 9 
How. 2S5> 13 L.Ed. 119. 

40. U.S.—Joines v. Patterson, 47 
S.Ct. 706, 274 U.S. 544, 71 L.Ed. 
1194, reversing: Patterson v. Joines, 
244 P. 585. 114 Okl. 9. 

OkL—Eli V. Carter Oil Co., 257 P. 
761, 126 Okl. 12 , certiorari granfed 
Carter Oil Co. v. Eli, 48 S.Ct. 
117, 275 U.S. 517, 72 L.Ed. 
and certiorari dismissed 48 S.Ct. 
435, 277 U.S. 573, 72 L.Ed. 994— 
State V. Carr, 244 P. 436, 114 Okl. 
121—^Burton V. Colley, 242 P. 185, 
11^ OfcL 265—Bailey v. Jones, 220 
P. 345, 96 Okl. 56, certiorari denied 
44 aCL 460, 265 U.S. 586, 68 L.Ed. 
in. 

25 C.J. p 984 note 84* p 985 note 91. 


4L U.S.—Koenigsberger v. Rich- 
mond Silver Min. Co., S.D., 15 S. 
Ct. 751, 158 U.S. 41, 39 L.Ed. 889. 

42. Okl.—Choctaw, O. & G. R. Co. 
V. Hamilton, 95 P. 972, 21 Okl. 126. 

Wasli.—Kenyon v. Squire, 24 P. 28, 1 
Wastu 9. 

25 C.J. p 985 note 86 . 

43. U.S.—^Williams v. First Nat. 
Bank of Pauls Valley, 30 S.Ct. 
441, 216 U.S. 582, 54 L.Ed. 625, af- 
firrning* 95 P. 457, 20 Okl. 274. 

25 C.J. p 985 note 87. 

44- U.S.—Baker v. Morton, Neb., 12 
Wall. 150, 20 L.Bd. 262. 

45_ U.S.—U. S. V. Alamogordo Lum- 
ber Co„ N.M., 202 F. 700, 121 CC.A. 
162. 

40 _ U.S.—^U. S. Express Co. v, 

Kountze Bros., Neb., 8 Wall. 342, 
19 L.Ed. 457. 

47- Okk—^In re Smitb^s Estate, 269 
P. 259, 132 OkL 33. 

48. Okl.—Eli V. Carter Oil Co., 257 
p. 761, 126 Okl. 12, certiorari grant- 
ed Carter Oil Co. v. Eli, 48 S.Ct. 


117, 275 U.S. 517, 72 L.Ed. 403, and 
certiorari dismissed 48 S.Ct. 436, 
277 U.S. 573, 72 L.Ed. 994—State 
V. Carr, 244 P, 436, 114 Okl. 121— 
Bailey v. Jones, 220 P. 345, 96 

Okl. 56, certiorari denied 44 S.Ct. 
460, 265 U.S. 586, 68 L.Ed. 492. 

4S. Miss.—Scott V, Billgerry, 40 
Miss. 119. 

“Provisional courts” defined see 
Courts § 10. 

Power to establish provisional courts 
see the C.J.S. title War § 39, also 
67 C.J. p 423 note 15 and 25 C.J. 
p 986 note 96 [a}. 

50. U.S.—Santiago v. Nogueras, 

Puerto Rico, 29 S.Ct. 608, 214 U.S. 
260, 53 L.Ed. 989. 

25 C.J. p 986 note 97. 

Service of process of the provision¬ 
al court for Puerto Rico by deliver- 
ing the summons at usual place of 
defendanfs abode, into hands of his 
■wife, was sufiOcient, such Service he- 
ing, in striet accordance with pro- 
cedure established by that court— 
Santiago v. Nogueras, supra. 
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§ 321. Establishmcnt and Organization 

T*i# Stat«s cciart fsr* Ch^,nst wa» ««tablished by 

•tisyt® »-n 15C6 and cpcned fcys:ne»» In !n add/- 

tisn to a Jkdg«, t^ert w«r« a c’er1c, marshal, and dlstrict 
attprnr/. | 

5!'=; nf extrrittrritoria! n^rhts ir* | 

of Jarmary 11, 19-^3. | 

f^/r Cniiia was estanli^bcd ■ 
V Act Jiine 30. c 3A‘4 | 

I. 22 U.3.r..\. ^ 101. Tire co'.irt v/as fjresOlfjrl over 
-y v.ith a staft of a district 

srt.''>rri;;y, iB^r^hal, and cl^.-rlc, ali of vvhMn v.x-re ap- ^ 
V the prc 5 ^i^]^n^ 22 U.S.CA. | 197. It was ! 
irxc1’n?5ivtly a cemrt of Ui.itvd State?, and be- s 
in tbe same class vntb tbe disirict courtsAi \ 
It howevcr, a legi>kt:ve conrt.^- j 

I 

§ 322. Jurisdiction and Procedurc | 

With the «xccpt?on of minor civi! ard crimina! cases. ! 
th« United Stat»a cc^rt for Chir-a succeeded to the juris- 1 
iizf.tn prevlosisjy exercfted fcy c»Ji*u5ar courtt in CWna: | 
it had jurisdiction of appea^s frorn the consular courts: j 
and it ftad suptrvlsory control cf the cf ' 

decedents' ««tates, by consuis cr v^ce zc'*:- «. -.'•j, * .s’* | 

mlsiht resort to the court; but defendant wa» reqifired | 
to t>« an American Citizen or an American Corporation 
doing busiress in Chira. I 

With the exception c£ dvil cases wherein the 
amount involved did not excced £ve hundred dol- 
iars aa4 crsminal cases wherein the penalty pre- 
scribed did not exceed a fine of one hundred dol- 
lars or iiDprisonment for sixty days, or both, the j 
United States coart tor China had exclusive juris- ! 
dktion in ali cases and judidal proctedingis where- | 
of jurisdiction mi^ht have heen exercised, prior to j 
statutory cstaMishment of the court, by United j 
States consuis and ministers by law and by virtiie i 
of treaties between the United States and China^ t 
see 22 U.S.CA. § 191; it had jurisdiction of ap- j 


peais from final judgments of consular ccurts in 
Cbina, sce 22 U.S.CA. | 192; and it had supends^ 
ory control over the dischnr^e by consuis and vice 
c^vnsuls of the diities prescribed by the laws of iht 
United States rchting to the estates of dcccdents in 
China, see 22 U.S-C.A. § 193. The territorial ju¬ 
ris Jiction of the court extended to. and its process 
ran throughoiat, all Giinese territory. In so far as 
personal jurisdiction v/as concerned, it was ncces- 
5;.ry and sufficient that defendant be a Citizen of :he 
United States*“'2 ^nd, in a criminal case, it was as¬ 
sunt ed that he was a Citizen at the time the offense 
was committed.^^ In the absence of a provision in 
a treaty with a particular country taking away ju- 
risdiction over citizens or subjects of that country, 
ei^ery alien had access to the court where defendant 
was an American Citizen.Where defendant was 
a Citizen of the United States and the controversy 
had its orig^in in China, it was not necessary that 
the residtnce of the parties be in Chinai^s 
where defendant was a Corporation incorporated :n 
a particular state, it must have been doing business 
in China in such manner and to such extent as to 
warrant the inference that it was present there and 
subject to the jurisdiction of the courtA’* 

The United States court for Qiina derived its cn- 
tire authority from the federal govemment;^^ and 
it had no jurisdiction cxcept that conferred by the 
laws of the United StatesA^ Its jurisdiction was 
not dependent on treaties between the United States 
and nations other than China but in ascertain- 
mg the extent of its jurisdiction it was necessary to 
Ipok to treaty provisions with China and acts of 
congress passed to give effect thereto.^i The court 
having oniy limited jurisdiction,®^ it w^as neces¬ 
sary that its ;ur:?d:c:::;r. of a particular cause af- 
firmatively appear;^^ and uniess it did so appear 


Slk U.S *—In re Corrigan, I MilLRw. | 

2^1 

SiL U.S.—Hx parte Bakt^liSe Corpwjra.- j 
tSoa, CustApp., 49 411, 27&j 

tr.a 43«, 73 um. 7«1>—Casement 
V, S<saler, JXC.V^9Mh,, 4$ F.Supp. j 
2 »«. 

SJ^ 0.S. —T. U. S., CC.A. 
China, F.24 347, certi«>rari cle- 
nM 49 S.et 27, 27$ C.S. «25, 73 
^S4S-^WtiJfBohB >% 

atks Bapk, C.C.A-Cbiaa, 11 71S, 

T17, Quotingr , Jmzia» 

1S4. r.S.*—Husar v. r. S:, 

China, 26 F.2d i 47 c-r 
49 S.Ct 27, 27« U.S. «25, 73 j 

545. j 

Objeet of atatnt^ so fat sa crini- ^ 
tjisLl jurisdiction was concerned, wa» j 
to secure to American citizezifi^ re-1 


sidin^ ©r sojoumlng^ in Chipa and; 
‘h^r- c'*:'irr'2 Trirr* bene-! 

f --.f t':; laws of j 

tihe United to tb« j 

tria! of pe - 2 . uri me,—< 

Biddie v. y. s., F. 751! 

S4 eC.A- 415. j 

56- V. RuBSp-Asiatic ■ 

Bs :l C.C.A,":': n... 11 F.2d 715., j 

S& U.S.—Bwayne & Hoyt v, Everett^ ' 
China. 255 P. 71, 1«« C.CA. m. 

57. U.S .—Neumsy HesBUln' St Co. v. ; 
Van der Steg-en, C.C.A.China, 10 F. ! 
2d 772, certiorari denied Van der ? 

StefifPn V, Nensa Hesslein * ! 

4« «52* a71 V.®. «»1, T» 

1149. f 

BflL U,S.—In re Conrig^an, 4 MRLRev. I 
29g. 


sa. U.S.^—^Neusa; Hesslein & Co. v. 
Van der Stegen, C.C.A.ObJra, 10 F- 
2d 772, certiorari der.i-^d V?.r. der 
Stegen v. Neuss. .'l-Ir. Co,. 
4« S.CL «32, 271 U.S. 6-1, 7' L^.Ed. 
1149 , 

e(K U.S.—^Wulfsohn v. Russo-Asiatie 
Bank, C.C.A-China, 11 F,2d 715. 
61. 0.S.—Husar t. U. S., C.CA. 
China. 2S P.2d 547, certiorari de- 
r..rd *t» S.C:. 27, 27S U.S. 635, 73 
L.nd. 545. 

^as. UjS.—H umr -v. U, S., sapra. 

69L U.S.—HoMkT V, tJ. S., supm. 

Borden of prcrrthg- foreigxL Corpo¬ 
ration was dolng business in C^hfne, 
and subject to j-ir:.5dLct:on of Un:i- 
ed States Court for China, Tras cn 
plalmtlft—^Neuss, Hesslein & Co. v. 
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^ rause was presumed to be without the jurisdic- 
jjon of the court.®* 

Concurrent jurisdiction of consular courts and 
United States Court for Qina see infra § 355. 

Mes of court. The act establishing the United 
States court for China confirmed and continued in 
force the old consular court rules, see 22 U.S.C.A. 
1196, with ali their defects, and it was even held 
tljat they prevailed over acts of congress relating to 


the same subject;®^ but that provision likewise of* 
fered a remedy for such defects (which, as sug- 
gested,®® congress thus appeared to recognize) by 
authorizing the judge of the United States court 
“to modify and supplement said rules,” see 22 U.S. 
CA. § 196. A statement of the judge in a partic- 
ular case as to a matter of fact, which had no sup- 
port in the evidence, could not establish a court rule 
operating retroactively.®^ 


HV. OOTJRTS or THE DISTEICT OE COLUMBIA. 


§ 323 . In General 

There are both inferior and superior courts fn Ihe 
of Columbia. The suprerrve court, now called the 
courts and the United States court of appeais 
to Distriot are superior courts with Jurisdiction, in 
jtspccl of gen^al federal matters, corr^ponding to that 
cf the federal district courts and Circuit courts of appeais 
Jacated etsewhere, and with further Jurisdiction and pow- 
«fs ctmfcrred by congress in the exercise of its oonstitu- 
donal power to legislate for the District. 

Congress is the only body which may establish 
the courts of the District of Columbia.®*’ The ju- 
dicial power in the District of Columbia is, by D.C. 
Code § 11-101, vestedi in inferior courts, naraely, 
die municipal court, the juvenile court, and the po- 
fict court; and superior courts, riamely, the district 
court of the United States for the District of Co- 
tenbia, the' United States court of appeais for the 
Kstrkt of Columbia, and the supreme court of the 
United States. The appellate jurisdiction of the 
United States supreme court in respect of the judg- 
Ettits and decrees of the court of . appeais and the 
supreme court of the District 6f Colmidiia is' con- 
sidered supra §§ 231-234; and'detailed considera- 
tion is given hereinafter to the odier courts, in¬ 
ferior courts being dealt with infra § 326, the su¬ 
preme courC now known as the “District. Court of 
the United States for the District of Columbia,” 
infra § 325, and the United States cOurt of appeais 
for the District of Columbia, formerly called the 


court of appeais of the District of Columbia, infra 
§324. 

Courts of the District of Columbia are parts of 
the federal judicial system.®® They are federal 
courts or “courts of the United States” in certain 
senses,'^® for example, they are “federal courts” for 
the purpose of enforcing general federal, laws^^ and 
“federal courts” in the sense, that they are created 
by acts of congress in pursuance of provisions of 
the Constitution of the United States 'P but wheth- 
er the phrase “courts of the United States,” as used 
in legislation, will include any or ali of the courts 
of the District is a matter of statutory construc- 
tion.'^3 Subject to the guaranties of personal liber- 
ty contained in the amendments and in the original 
Constitution,’^^ congress, in the exercise of its plen- 
ary power as the local legislature of the District of 
Columbia, has as much authority to vest courts of 
the District with a variety of jurisdiction and pow- 
ers as a state legislature has to confer jurisdictiop 
on its courtsand it may, if it sees fit, unite leg- 
islative and judicial powers in a single hand.'^® In- 
deed, the courts of the District are vested not only 
with jurisdiction and power analagous to those of 
the federal courts within the several States, but al¬ 
so with powers analogous to those which States 
have vested in their own courts in order to perform 
the necessary judicial and administrative functions 
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in intimi fedt^ral ^^rritr^r}* wnicfi stirroands j statotary prevision^ to apply the same comm-^n- 


tht se:it ot thv kt IVk-hngtonr^ 

Ths cour: kwl of apptais of 

!!ie Di**rict h.ive jnTz^'lk*i'^^n, fr*r iht enforcenient 
c^cncial fv Jtral statirt'> v/nliin thi* District, cur- 
thkt -of tht- district crmrts in 

iht itverzl di^trscrf; and !he severa! circuit conrts 
oi appcii an.'! th^Tc is a coniplete jjaralkd be- 
:v/e-en m:h courts :n tbe considit^ration and dispo- 
kiilon of casr< 3 ro/'-lvin|r among the States, 

uvr-i,! he rotTirdcd as v/ithin federal jurisdktion."^ 
Th^.se snpjrior conrts of the District are perma¬ 
nent ft-deral courts, consthuting parts of the feder- 
zi\ judidal System, and vested gcnerally with the 
same jnrisdiction as that p^^ssessed hy the inferior 
fediral cctsrts located elscwhere in fespect of the 
cases enismerated in the jndiciary article of the fed- 
cra! Constitution;*' they are conrts of the United 
States withiii the meaning of varions staintes:^^ 
and they are constitntiona! conns of the United 
States» or inferior coitrts in the constitnrional sense, 
having httn ordained and established under the 
Constitntion, article 3 ,-- even thcugh congress, un¬ 
der tfie constitutjonal irrant of power to it to ex- 
crdsc exclusi ve legislation over the District, has 
conferred on them qaasi-judicial or administrative 
functicns, powers, or dutits or jurisdiction over 
nonfederal causes of action.^^ As shown supra § 2 , 
the grant of tfeese additional powers is pennissible, 
under the dual anthority of congress over the dis¬ 
trict, as an cxception to the general nile relating 
to inferior courts established under the jtidiciary 
artkle of the Constitutioa 

Trespas^ io pirsoniilty. The courts in the District 
af Columbia have a lihe jurisdiction in trespass to 
personalty with the English and state courts and 
at one time they were required, in the absexice of 


I Ikw principies which regulate the mode of bring- 
j ing such actions, the pleadings, and the proof;'®5 
I bnt at the present time, as explained infra § 325, 
the procedtirc in civil actions in the district court 
> is governed by Federal Rules of Civil Procedure, 
I 2B U.S.C.A., following § 723c. 

] 

i § 324. Court of Appeals 

j a. Tn general 

; h. Review of decisions of other tribunals 

i a. In General 

j The United States court of appeals for the District of 
j Columbia ts a Circuit court of appeals within the mean- 
I ing of some statutes and rules of procedure. It lacks 
the origlnal jurisdiction of a district court, but has 
statutory power to Issue aW necessary and proper remediai 
! prerogative writs in aid of its appellate jurisdiction. 

i The court of appeals of the District of Colum- 
j bia was created by an act of congress, approved 
I February 9, 1893, 27 St. at L. p 434, and its namc 
j was changed to the United States court of appeals 
I for the District of Columbia by Act of June 7, 1934. 

, 48 St. at L. p 926. Although it has been held not 
j to bc a Circuit court of appeals,its jurisdiction, in 
J respect of general federal matters, corresponds, as 
i noted supra § 323, to that of the several circuit 
courts of appeals, it is held to be a circuit court of 
appeals within the meaning of a particular stat- 
ute,®^ and, by virtue of an express provision in 
Federal Rules of Civil Procedure, rule 81 (d), 28 
U.S.C.A. followung § 723c, it or a justice thereof 
I is included in any reference made in such rules 
I to a circuit court of appeals or to a judge thereof. 

I It is without jurisdiction over original suits con- 
j ferred on district courts by 28 U.S.C.A. § 41 it 
I cannot entertain an original suit to annui a judg- 
I ment or decree of a lower court and it cannot 


T7. Va.—Rlnker v. Troat, 19S S.E. j 
n2, 171 Va. 327. 

TE, —U. Sf- V. Callfomta Co-op. J 

Cannertes, D.C.. 4D S.Ct 423, 27»! 
V.a UX L.Ed. S38. j 

7». U.S.—Federal Tmd© Commlaainn ? 
V. Klesner, 47 S.Ct. 557, 274 U.S, j 
tu, 71 huBH, 97X reversinr « F. ! 
2d 7(>1, 5® AppiD.C. 3, certiorari; 


82. XJ.S.—Williams v. TJ. S.. Ct.CL,’ 
53 S.Ct. 751. 2S9 U.S. 553. 77 L-M, ! 
1372—0’Donoghite v. U. 8., CtCl., ! 
53 S.Ct. 740, 2S& U.S. 516, 77 KEd. j 
1356---James v. U. S., 31 Ct.Ci. j 
615, peversed on ©tber grotinds 26 I 
S.Ct. 6S5, 202 U.a 401, 50 UEd. j 


107». 


granted 46 S.Ct. 103, 26» U.S. 545, 
70 E.Ed. 404. 

aa U.S.— O^mnoshm v. u. S., Ct.CI, 
m S.Ct 740. 3g» V.B. 516, 77 U.Ed. 
1356. 

SXp. U.S.-*^James r. U, S., 2f S.Ct. 
685, 202 U.S. 401, 50 Um. 107», 
reversliig 58 CtCl. 615. 

D.C,—In re Idattulath, 37 App.D.U 
410—C. S. V. Sampson, 1» AppJD, 
C. 4X9—Noerr v, Brewar, & D,C, 

Si €L 7 . p i 86 »iat|» & 


yiav ia aaid to bave hoeai | 
reeoiTBda^ ia prior case».—Federal 1 
; R&dlo Ccrr-m!???-- v- General Elee- j 
' tric Cc., 50 S.Ct. 3S9. 281 

U.S. 464, 74 U.m UX | 

Qauitioa aas laft op>ea mada- j 
eidod tn sonae cases. ! 

U.S.—James v. U. S., Ct-CL. 26 S. 

Ct, 685, 202 U.S. 401, 50 LuEC 107»« 
U.C.—U. S. V. Sampson, 1» App.D.C. 
41», 

83. U.S.—0’Donoghue v. U. a, CUCL, 
53 act. 740, 26» U.a 516, 77 I^Ud. 
1556. 


B.C.—Pitts T. Peaic, 50 P.2d 485, 60 
App.D.C. 195, certiorari denied S2 
S.Ct. 21,* 284 U.S. 640, 76 U.Ed. 544. 

84. U.S.—McKenna v. Pisk, D.C., 1 
How. 241, 11 L.Ed. 117. 

85. U.S.—McKenna v. Pisfc, supra. 

86. B.C.^—^In re Mattulath, 37 App^ 

B.C. 416. 

87. U.S.—Swift & Co. V. U. S., App. 
D.C., 48 S.Ct. 311, 276 U.S. 311, 72 
B.E<L 587. 

88. American Pederation of 
Uabor v. Hational Labor Kelations 
]^>ard, 60 S.Ct 300, 308 U.S. 401, 84 
L-Ed. 347, afRrmingr 163 F.2d »33, 
70 App.I>.C. 62. certiorari granted 
60 S.Ct 76. 308 U.a 53t 84 L.EA 
648. 

8^ B.C.—^Hartmaa v. Master», 1» F. 
M 670. 57 App.I>.a 166. certioraf4 
dmiiad Madem WarEixii^ of tlie 
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writs as a cotirt of original Jtirisdiction.^® 
it has power, conferred by statute, to issue 
aH uecessary and proper remedial prerogative writs 
ia aid of its appellate jurisdiction,^! this statutory 
power does not authorize it to stay an order of a 
cE^mnission, pending an appeal therefrom, without 
feqairing a bond,®^ and it has no inherent superin- 
tcnding or supervisory power over the inferior 
courts of the District that will warrant the issue of 

the writ of prohibition.^^ 

As jurisdiction cannot be conferred on it by con- 
sent of the parties, want of jurisdiction cannot be 
waived by them, but may be taken advantage of at 
aay time.®'* 

b, Beview of Decisioiis of Other Tribnnals 

(1) In general 

(2) Persons entitled and parties 

(3) Presentation and reservation in low^ 

er court of grounds of review 

(4) Proceedings for, and eifect of trans¬ 

fer of cause; supersedeas 

(5) Record and proceedings not of rec- 

ord 

(6) Assignment of errors or equivalent 

thereof 

(7) Briefs 

(8) Dismissal, advancement, or rehear- 

ing 

(9) Scope and extent of review 

(10) Determination and disposition of 

cause 

(1) In General 

In addition to such Jurisdiction as Is conferred on 
tt by statutes, in.force at tbe time, to review orders or 
decisions of commissions or administrative agencies, the 
United States court of appeafs for the District of Colum- 
bia has statutory jurisdiction to review, by writ of error, j 
a finaj Judoment of the municipal court of the District | 


and, by appeaf, not only a final Judgment, order, or de- 
cree of the supreme or district court of the District, but 
also an interlocutory order of such court which changes 
or affects the possessiort of property or from which the 
appellate court, in its discretion, ailows an appeal on a 
showing that the allowance will be in the interest of 
justice. 

In civil actions or proceedings, the United States 
court of appeals for the District of Columbia has 
jurisdiction, under the statutes, to review the judg- 
ments, orders, or decrees of the district court, for- 
merly called the supreme court,® ^ and the judgments 
of the municipal courtand it has, or at times has 
had, under the statutes, jurisdiction to review the 
orders or decisions of various commissions or ad¬ 
ministrative agencies, such as the federal trade com- 
mission,®'^ the federal Communications commis- 
sion,®® and the patent office, see the CJ.S. title Pat¬ 
ent s § 136, also 48 C.J. p 161 note 59, Generally 
speaking, such jurisdiction as it has to review di- 
rectly the action of administrative agencies is spe- 
cially conferred by legisiation relating specifically to 
the determinations of such agencies made subject to 
review, and prescribing the manner and extent of 
the review;®® but in one instance the conclusion 
that the court had jurisdiction to review orders of 
a particular commission affecting persons within 
the district was arrived at by construction.^ Un¬ 
der some former statutes relating to appeals from 
certain commissions or other administrative agen¬ 
cies, the court was deemed to act as a superior and 
revising agency in the administrative field and to 
exercise administrative, rather than judiciai, juris- 
diction.2 It may have exclusive jurisdiction of ap¬ 
peals in a certain class of cases;® and in another 
class of cases it may be without jurisdiction of an 
appeal hy reason of another court^s having exclu¬ 
sive jurisdiction thereof under the pertinent stat¬ 
ute."* It is invested with no power to supervise the 
proceedings, or review the judgments, of the xourt 


World v. HArtmann, 48 S.Ct. 84, 
275 tr.S. 547, 72 L..Ed. 418. 

JD^C ,—^Universal Motor Triick Co. 
V. Universal Motor Co., 4l App. 
D.C. 261. 

91. D.C.—Nuckols V, Nuckols, 38 
App.D.C. 441. 

2S dJ. p 987 note 33. 

92. U.S.—General Broadcasting- Sys¬ 
tem v, Bridgeport BroadcaAting 
StaUoii, D.C;Conn., 53 P.2d 664[ 

93. D.C.—In re MacFarland, 30 App. 
D.C. 365, appeal dismissed Wash¬ 
ington Gaslight Cb. v. Macfarland, 
30 S.Ct. 402, 215 XJ.S. 614, 54 L. 
Ed. 349. 

94. D.C.—^Utah E\iel Co. v. Nationr 
al Bitnminous Coal Commission, 
IM F.2d 426, 69 App.D.C. 333, cer¬ 
tiorari granted 59 S.Ct. ™ 2631 305 


V.S. 575, 83 L-Eld. 362^ affirmed 
. 59 S.Ct. 409, 306 U.S., 56, 83 D-Ed. 

483. 

95. D.C.—Serkowich v. Wardell, 102 
' P,2d 253, 69 App.D.C. 389. 

90. D.C.—Serkowich v. Wardell, su- 
■' pra—-IT. S. ex. rei. Eure v. Bordeh, 
80 P.^d 527, 65 App.D.C. 84. 

97. U.S.—Federal Trade Commission 
V. Klesner, 47 S.Ct. 557, 274 U.S. 
145, 71 ‘L.Ed. 972, reversing 6 P.2d 
TOl, 56 App.D.C. 3, certiorari grant¬ 
ed 46 S-Ct. 102, 269 U.S. 545, 70 
•L.Ed. 404. 

98. D.C.—^Monocacy Broadcasting 

Co. V. Prall, 90 F.2d 421, 67 App. 
D.C. 176. . . 

99. U.S.—^American Pederation of 

‘ v/ National lialk>r B^latiohs 

Board, eo aCt. 300, 308 U.S. 401, 


84 KEd. 347, affirming 103 F.2d 933, 
70 App.D.C. 62, certiorari granted 
60 S.Ct. 76, 308 U.S. 531, 84 DEd. 
448. 

1. U.S.—Federal Trade Commission 
V. Klesner, 4 7 S.Ct. 55 7, 274 U.S. 
145, 71 *L.Ed. 972, reversing 6 P.2d 
701, 56 App.D.C. 3, certiorari grant¬ 
ed 46 S.Ct. 102, 269 U.S. 545, 70 D. 
Ed. 404. 

2 . U.S.—Federal Badio Commission 
V. General Electric Co., App.D.C., 
50 S.Ct 281 U.S. 464, 74 UuEd. 
969. 

3. D.C.—^Monocacy Broadcasting, Co. 
V. Prall, 90 F.2d 421, 67 App.D.C. 
176. 

4. U.S.~Swift & Co. V. U. g.', App. 

D.C., 48 S.Ct 311, 276 U.S. 311/72 
L-BJd. 587. ^ 
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r4 Tht W!t!f th^ Enemy Act* 50 

C.S.CA. Chi nol cKarge ^>r modify in any 

respcct tht ap;:s€lkt^; ^vmbdicivm of th^e court.^ Re- 
view lyf k:^i*r?r.edir4te 2pr‘e!!:^te deci*i‘'‘ns in case^ 
' in r is ci>nsidered in 

ih*^ CJS. titlc fi! the Peace § 234, ako 

35 Cj“ p 855 rrit' 52 Jd]. 

Tire rr/inedy by appeal is piirely o? statniory ori- 
and -cnlv 'a'h-.n t^ivi-n hy s^me statntory 

provt^i^ n2 Tht ri^d"t appt^al is fubject tu the 
C‘:ntral C'-r;.^rt?s, v.hizh may, in its discretion. 
frarMt ot Ujcc a'auy the remedy, and prescribe in 
what eases, under what circnnsstarxes, in what man- 
ner. and to or from vvhat conrts, appcals may be 
takend An appeal will not lie in those cases or 
proceedings to v*hich the siatatory provision can- 
not, under the libera! rttJes of constmctioa applica- 
ble, reasonably be exterjded® 

Tk^ tnode of ahtaining miei^ is hy appeal wliere 
a nevicw of a jud^ent» order, or decree of the su¬ 
preme OT distnct conrt is songht,^^ and hy writ of 
error, irhere a review of a jndgment of the mia- 
nidpal conrt is A writ of certiorari can- 

not ordinarily be snade to sertae the purposes of a 
writ of error or an appealA^ 

Jurhdiciwn of hurr c. urt. The supreme court 
being without power, on motion, to vacate a judg- 
ment of the mtinicipal ccurt which has hecome final 
and been docketed in the ofHce of the clerk of the 
supreme court, no appeal Hes to the court of ap- 
peals from its refusal to grant such motion.^* On 
the other hand, wherc the district court had juris- 
diction in disbirment the court of ap- 

peals has jurisdiction ” f t>,. s. .'t matter on ap- 
peal;^^ and alleged irregularities, constituting er¬ 
ror mcrely and not defeating jurisdiction in the 


furidamental sense, have no eflcct on the jurisdic- 
I tion of either courtA® 

;f Nature and fafm of decision. Subject to the stat- 
I utory exceptions hereinafter mentioned, an appeal 
j or writ of error can be taken to the court of ap- 
j peals oniy from a hnal judgment, order, or de- 
I CTee3® Review may be had, under the statutos, of 
j the hnal judgments of the municipal courtA^ and of 
I the hnal orders, judgments, and decrees of the su- 
j preme or district courtA® as well as, in some cases, 
? of the inter1ocutor>" orders of the supreme or dis- 
j trict courtA^ but not of the municipal court,-^^ in 
I civil suits or proceedings. By virtue of express 
j statutory provisions governing civil cases, review 
may be had of all interlocutory orders of the su¬ 
preme or district court or any justice thereof where- 
j by the possession of property is changed or affect- 
j ed, such as orders for the appointment of receiv- 
I crs, granting injunctions, dissolving writs of at- 
j tachment, and the likeA^ and also of any other in- 
• terlocutory order, in the discretion of the court of 
j appeals, whenever it is made to appear to that court 
1 on petitioH that it will be in the interest of justice 
I to allovv such appealA^ However, the mere fact 
! that an interlocutory order is made in an injunc- 
j tion or receivership proceeding does not make it 
appealable as a matter of right; to be so appeal- 
able, it must affirmatively change or affect the ac- 
tual possession of property as it existed immediate- 
ly before the order, it not being within the statute 
where it oniy preserves the status quo, ante the or¬ 
der or reiterates a dircction contained in a prior or- 
derA® Particular orders or decrees held final or 
I otherwise appealable to, and reviewable by, the 
court of appeals include the district court^s final 
c.ppr:>val cf a sale under a deed of trust;®^ an or¬ 
der quashing an attachment of the property of a 


& D.C.—Biitler T. InUisin Protective 
Asboc., a4 APP.0.C. 281. 

8l I>,C»—^Trajas-AtJjfcntic Tnairt Co. v. 
JhlMBr®R»t«cb«r, 281 F. 1018, 88 App, 
4X 

7. Bauker» Surety €o. t, Se- 

curitr Hhcwst C®., App O C. 354— 
V, Sk r. OTNeml, 18 App.D.a 20S. 

a !>.<;!!.—U. S. V. €y^mk supra. 

ft. BtC—I» rs Staia^ni Oll €o., 38 
App,0.e 4tl- 

Hk, Serfcawicli v, Wardsli, 

F.2d 253. S9 App.KC. 38A 

11-, D.O.—Serkowicii v. Waniell, su¬ 
pra—U. S. ex rei. Eur® v. BorUen, 
U FXd 527, S5 App,I>.C 84. 

UL D.C.—BradshSLw v. Banaslkaw, 11 
App.O.C. 435. 

13; D.O,—Restifo ▼. Harfei», 81 F.2d 
404, 81 App.D.C; 283^—EDopper v. 


Supplee Hardware C6., 39 App.DXl 
S9S. 

14. D.C.—Fletcsher v. Ereninr Star 

JTewspaper Ce., 114 F.2d 582. 72 
App.D.C. 363. 

15- I>.C,—t. HvesUzi^ Star 

Xe-.Y£”j*T:cr Ci;.. supra. 

IM. I>.C.—American Federaticn of 
Itabor V. Xational I^abcr Rela.ions 
Board, 163 F.2d 933, 70 App.D.a 
3-, :-ir:.orar: .granl^d 30 S.Ct. 76, 

Z - J ” S. 501, S4 I-.Sd. affirmed 
o' S.C:. O'-. Zli U.S. i-l, S4 I^.Ed. 
017—Scurhlanl Ini-rstrles v. Ped- 
eral C:;rr.nr.'i&xatIor.s Ccmmisslon, 
99 F.2d 117, 69 App.O.C. 82—Roth 
V. Mercantile Bank of Washington, 
41 App.D.C. 293. 

3 C.J. p 433 note 7. 

17. D.C.—Serkowich t. Wardell, 103 
F.3d 253. 69 App^D.C 389. j 
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la. HR^-Jacofesen r. Jacobeen, Apik 
B.C., 126 P.2d 13. 

25 QJ, p 986 notes 9 Ea], 10. 

19; D.C .—Serkowtch v. Wardell. 102 
F.2d 253. 55 App.D.C. 389. 

au, BtC.—SerAowich t, Wardell, sa¬ 
pra. 

ai- B.C.—^Meama v. Sullivan, 49 
App.UC. 179, 262 F. 633. 

22. D.C.—^Hat<^ns v. Dante* 47 
App.D.C. 99—^Parlsh v. Hedges, 14 
l App.D.C. 21. 

, 3 C-J. p 440 note 36—25 C.J. p 987 
^ note 23. 

; 22. U.S.—Laaghlin v. Berens, A^^ 
D.C.. 128 F.2d 23. 

D.C.—Chas. McCaul Co, v. Harr, 51 
i App.D.C. 111, 276 F. 63S—Mearns r. 
j SuUlvan, 49 App.D.C. 179, 262 F. 
t 633. 

[24. U.5-—^Ex parte Thomasi, 114 W* 
2d 847, 73 App.D.C. 50. 
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0rcskient;25 an order refnsing to quasfi a writ 
of nc exeat and directing that the writ continue in 
a decree denying recovery on an injunc- 
gjffl boad for attomey fees incurred in obtaining 
^issolution of an injunction pendente lite;^^ discre- 
jiiiuary orders and dedsions in probate proceed- 
jj,gsj28 a dismissal of a bili of partition on tbe 
jToand tbat a disputed question of title is involved 
and plaintiffs have an adequate remedy at law, 
fbere tbe record shows tbat no disputed question 
of fact is involved;’® an order dismissing tbe peti¬ 
li® in babeas corpus proceedings;®® and an order 
awarding tbe custody of a child.®^ Otber particu- 
lar orders, judgments, or decrees wbicb have been 
beld not directly reviewable on appeal or writ of 
error, or at least not appealable as a matter of 
ngbt, include an order or decree overruling a mo- 
^ to quash or set aside tbe writ or summons in 
ai) action or the Service tbereof;®® a judgment, on 
danurrer to tbe declaration, dismissing tbe action 
as to pa^t of the defendants, but leaving it stand- 
^ as to tbe otber defendants;®® an order fram- 
ing issues on tbe caveat of a will;®^ an order di- 
recting plaintiff, in an action by an attomey against 
bis dient, to deliver certain papers to defendant 
witbout prejudice to plaintiffs lien;®® an order 
wrruling a motion to vacate an order approving 
as executofs account;®® a judgment or order open- 
ag, vacating, or setting aside a judgment, order, or 


decree previously rendered in tbe cause;®^ an or- 
der strildng from tbe files a suggestion of rights 
by an entity wbicb is not a party and bas not filed 
a petition to intervene;®® and a judgment, order, 
or decree, in so far merely as it awards or denies 
costs.®® Also, no appeal lies from the action of the 
trial court on a motion for a new trial^® or from 
the denial of a motion for rebearing;^^ and there 
is no final judgment or decree for the purpose of 
an appeal as long as tbe cause is stili under the con- 
trol of tbe trial court by reason of tbe pendency of 
a motion for a new trial, for rebearing, to set the 
judgment aside, or otberwise.^® An appeal from 
tbe direction of a verdict cannot be maintained 
where no judgment was entered on tbe directed ver¬ 
dict and none was intended.^® An order of pun- 
ishment in contempt proceedings is appealable 
where tbe contempt consists of attempting corrupi- 
ly to influence a grand juror,but not where it 
consists of refusal to comply with otber orders of 
the court in a receivership proceeding.^® 

Tbe appellate court may entertain an appeal from 
a decree entered pursuant to its mandate;^® and 
although a judgment, order, or decree is void, and 
not merely erroneous, it is so far to be considered 
in existence by the appellate court tbat it may .be 
reviewed and reversed on writ of error or appeal, 
and tbe parties restored to tbe position they orig- 
mally occupied.^^ 
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(2) Pcrfons Er.thled and Parties 

Afiy jisi||rl«¥iitl pmrty waJntaln the proper appeai 
pr i»!*ror pr8C»etfi''r?|p Wlier» tlia JuifgniarTt i» «cvaraJ, the 
partJei may appieal ieveralJy w«thO'ift affecting th« in- 
terest* ®f nor^appeahng partse». 

To bt* e?it 3 t^."J to maintaiti an appeal or wnt of 
error as a party withio the Tncaninj^ of 

the statute 5 , it is nteessary and sufficient that a 
person h-e a party,^*’ that he hi interested an the sub¬ 
jeci matter of the suit, and that he he snjunous3y 
or acfirrieved hy the jud^^ent, order, or de- 
erte ccmplained One v;ho has been allowed 

hy order of the court to intervene in a cause, or 
who has been treated as a party thereto, may ap¬ 
peal from a judsftnent order, or decree therein af¬ 
fectar.^ his interests.^^ Also, an execjtor or ad- 
ministrator may appeal from a judgTnent, order, or 
deeree re%^okin^ his letters or removing him.^i On 
the other har.d, a party is not ag^grieved by a judg- 
tnent, order, decree, or niling regularly rendered or 
made, on agreement or otherwise, with his express 
or implied consent, and therefore he cannot appeal 
or sue out a writ of error to review the same.52 

Fcderal Rules of Civil Procedure, nile 74, 28 
U.S.CA. following § 723c, deals with joint and 
sfecvera! appeals. In a case not govemed by the 
rules, it was said that the ccmmon-law rufe enforced 
in the federal courts is that where the judgment is 
joint, all panies must join in the appeal, but that 
where the Judgment is several, the parties may ap¬ 
peal severally without affecting the interests o£ non- 
appcaling partiesA^ 


! - (3) Presentation and Reserv-ation in Lowei 

Coujt of Grounds of Review 

I Proper and timefy objesctions in the icwer ctnirt are 
I necesaary to obtain a review of nfiost questione, and ex- 
I cepttons are neeessary in respect of rulings whjch mu*t 
I be brought into the record by a bIJJ of exceptions. Ooth 
j objectJons and exceptions must be specific. 

j Ordinarily, the tria! court cannot properlj 
I said to ha\'e erred in respect of a matter not brought 
j to its attention and errors which it was giver 
I no opportunity to correct will not be considered on 
I appeal.5^ Objections cannot be made, for the hrst 
i time on appeal, to the validity of the contract or 
j instrument in suit;^® to the proprieiy of the form 
I of the action or the nature of the proceeding t®" 

I that a bili is bad for multifarioiisness that a 
I plea, answer, or subsequent pleading is defective 
or insufficient to rulings on motions relating to 
pleadings:®^ to the improper admission of Iciters 
I in evidence:®^ to the corapetency of a witness to 
j testify:®2 to remarks of counsel or to the sub- 
j mission of an issue or question of fact to the jury.®^ 

I So, also, the question of the identity of a witness 
I cannot be raised for the first time on appeal 
j and a statute will not be treated as controlling on 
j appeal w^here its applicability was not raised in the 
j trial court.®® However, an objection to the com- 
I plete want of a neeessary party may be taken for 
j the first time in the reviewung court ;®’^ and some- 
j times the court considers a question not raised, or 
a defense not interposed, below.®^ 

To be available, an objection must be a timely 
one.®^ Furthermorc, it must be specific,'^® especial- 
ly when it pertains to instructions,^^ no ground or 


0.C.— V. B. V. Strcuritiea Cdrpo- 
ratlOo 4 F.2d «19, 55 

D.C. 25«, aJSrnaed Wlilte v. Me- 
clmfiics* Securitle» Corporation, IS- 
S.CL 115, 2S9 VM, 2f3, I# UEd. 
275. 

49u D.C.—Hawley v. MawSey, 114 F. 

3d 505. 73 App-D.C. 357. 

3 C.J. p 62» note 3. 
sa U.S.-^Automobile Brokerage 
Corporation v. U. S., App.I>.C., 3» 
F.Sd 2S?. 

51. B.C.— Webb v. lA>hnes, H F.2d 
582, 6S App.D.C. »10. 

Sa. U.S.—Ciiiry v. Carry, App.B.C., 
79 F.2d 172, 

I>,C.—Gatisa t, Goldeaberg, 3» App. 
BJy. S$7. 

^ I>,C,—SwDfford V. Iztterzmtlonal 
Merc&ntile Marine Cd., 11» F.2d 
17», 72 App.D.C. 225. 

54i D.C.—Columbia Aid Aaa^ r. 
Spiratae, 271 F. 381, 50 App.B.O. 
207. 

55 , U.S.—Dooovan w Browm» App^XX 
C., 124 F.2d 235. 


5®* jD.C.—U nited Clay Products Co, 
V. Under, 11» F.2d 45«, 73 App.U.C. 
'5S9. 

S7. D.C.—Supreme K P. v. 

■Woods, 52 App.B.C, 384, 280 P. 

5BL B.C.—Street v. Stubbiefield, 57 
App.B.C. 276, 20 F.2d 1017, certio¬ 
rari denied 46 S-Ct. 121, 275 U.S. 
564, 72 L.Ed. Knig-ht r. Heiri- 
man, 37 App.D.C. 236. 

Sa. D.C.—Peyser v. Owen, 116 P.2d 
208, 73 App.Dia 64* 

50. D.C.—Daly v. Sacks, 50 App.D.C. 
216, 38 F.2a SS8. 

IXC—WasijiBgrton Times €!o. v. 
Boanep, 6$ AppiDCt 280,. 86 F.2d 
836, 110 A.UR. 303. 

eSL tr.St— Arcade Co. v. Owens, 
App.D.C., 258 F. 065. 

03. U.S.—^McWtllianas v. I^ewls, App. 
D.C., 125 F.2d 200. 

fWt. IXC.—'Martia v. Waabin^on 

Tto^ Ci^ 80 F. 2 d 230 , m AppJXCX 
11 . 


66. D.C.—Bailey v. Smith, 57 App. 
D.C. 360, 23 F.2d 977. 

6S. D.C.—Lehker v. Joyce, 51 App. 
D.C. 35, 273 F. 763. 

67. D.C.—Flynn v. Brooks, 105 F.2d 

766, 70 App.D.C. 243—Balter v. 

Ickea, 80 F.2d S56, 67 App.D.C. 112, 
cerUorari denied 57 S.Ct. 041, m 
U.S. 700. 81 L..Ed. 1363. 

fla. D.C,—Kapian v. Manhattan Diffe 
Ins. Co. of New York, 100 F.2d 463, 
71 App-DC. 250—Saks v. B. H. 
SUnemetx & Son Co., 293 F. 1005, 
54 App.D.C. 3S. 

flft. D.C.—Baltimore & O. R. R. v. 
Corbin, 118 F.2d 0, 73 App.D.a 124. 

70. DC.—Carson v- Jackaon, 281 F. 
iit, 52 App.D.C.. 51. 

71- D.C.-^Martin v. Washin^on 
Times Co., 80 F.2d 230, 61 App,D. 
C. II—Walsh V. Rcsenber^, 81 F. 
2d 550, 65 App.D.C. 157, certiorari 
denied 5« act, 747, 208 U-S. m, 
80 Ii*m XS88* 
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of complaint against infetructions other than 
those specified being considered by the appellate 

Jender of the expected answer to a question 
ifbkh is in proper form and clearly admits of a 
lavorable and relevant answer is not necessary as 
a condition precedent to review of its exclusion.73 

MoHons. Where defendant, at the close of plain- 
tilfs evidence and again at the close of all the evi- 
dence, moved for a directed verdict on the ground 
of the statute of limitations, and after verdict 
isoved for a new trial, his failure to move to have 
the verdict set aside and judgment entered in ac- 
cordance with his motion for a directed verdict 
docs not prevent him from urging the statute of 
iniitations on appeaU^ Excessiveness of the ver¬ 
dict is not reviewable where the contention is raised 
for the first time on a motion for a new triaU^ 

Exceptions are necessary only to save those rul- 
higs which must be brought into the record by a 
hili of exceptions.*^® However, a statute which re¬ 
quires that technical errors, defects, or exceptions, 
iK>t affecting the substantial rights of the parties, 
^ould be disregarded on appeal does not do away 
with the necessity of taking proper exceptions in 
order to save questions for review.*^*^ Exceptions 
lanst go further than merely to show that a partic- 
tilar niling was objected and excepted to, and must 
show the grounds of objection, or the reasons why 
the niling was erroneousJ® A failure or refusal 
to charge as to certain matters is not available on 
appeal in the absence of an exception to the charge 
as given and, except where the charge in effect 
asserts but a single proposition,®® an exception to 
the charge given must point out specifically the 
propositions of law objected to.®^ The question of 


the sufficienc 3 r of the evidence is raised by excep¬ 
tions to the making of a finding of fact in favor of 
defendant and to the refusal to grant a new triaL®^ 
The foregoing rules must, in so far as appeals from 
the district court to the court of appeals are con- 
cerned, be viewed in the light of Federa! Rules of 
Civil Procedure, rule 46, 28 U.S.C.A. following § 
723c, dispensing with the necessity of formal ex¬ 
ceptions. 

(4) Proceedings for, and Eifect of Transfer 
of Cause; Supersedeas 

An appeal should be taken and perfected in accord- 
ance with applicable provisione in force at the tirae; and 
where it is so taken and perfected, general rules are ap- 
plied in determining the effect of the appeal and the 
supersedeas, if any, accompanytng it as excluding or cur- 
tailing further action in the lower court. Where a mo¬ 
tion for new trial, vacation of the judgment, or the like, 
is filed, the period for taking the appeal is computed 
from the determination of the motion. 

The filing of a motion or petition for new trial, 
rehearing, or vacation or modification of the judg¬ 
ment suspends the running of the period within 
which an appeal may be taken, and such period be- 
gins to run anew from the date on which final ac¬ 
tion is taken on the petition or motion, whether 
it be denied or granted.®^ On the other hand, the 
death of either party after rendition or entry of 
the judgment, order, or decree does not suspend 
the running of the time within which an appeal 
must be brought, even though no personal repre- 
sentative has been appomted.®^ 

Federal Rules of Civil Procedure, nile 73, 28 
U.S.C.A. following § 723c, contains provisions deal- 
ing with appeal and supersedeas bonds which are 
applicable to appeals from the district court to the 
United States court of appeals for the District of 


12. D.C.—Walsh v. Rosenbei^, 81 F. 
2d 559, 65 App.D.C. 157, certiorari 
denied 56 S.Ct. 747, 298 U.S. 663, 
80 ’L.Ed. 1388. 

t p 845 note 75. 

TO. D.C,—Stafford v. American Se- 
cnrity & Trust €o., -55 F.2d 542, 
60 APP.D.C. 380, 

^ 0.S.—^Howard University v. Cas- 
sen, App.D.C., 126 F.2d 6, certiorari 
denied passell v. Howard Universr 
ity, 62 S.Ct 1046, 316 U.S. 675, 86 
JUBd. 1749. 

TO. BwC.—Jarvis v. Bostic, 79 F.2d 
»81, 65 APP.D.C. 78. 

TO IXC.—National Savings & Trust 
<X V. Ryan, 49 App.D.C. 159, 262 
F. 613. 

Bulincr oiL demitrrer may be re- 

vlewed notwithstandinfr the absence 

of exception thereto. 

U.S.—NaUe v. Oyster, 33 S.Ct t043, 


230 U.S. 165, 57 D-Ed. 1439, modify- 
ing 36 App.D.C. 36. 

D.C.—^National Savings & Trust Co. 
V. Ryan, 49 App.D.C. 159, 262 F. 
613. 

Befusal ta adjonm izial 

Assignment based on the trial 
court's refusal to adjoum a trial un- 
til a time specified when additional 
witnesses wouid be present to testi- 
fy was held to be without merit 
where the trial court was not ad- 
vised as to diligence exercised or 
testimony expected from additional 
witnesses, and no exception was not- 
ed-—Fraxier v. BYazier,, 61 App.D.C. 
279, 61 F.M 920. 

77. D.C.—Carson v, Jackson, 52 App. 
D.C. 51, 281 F, 411. 

78; D.C.—^District of Columhia v. 

Wobd, 41 App.D.O 101. 

79. D.C.—^District of Colunabia v. 
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Chessin, 61 P.2d 523, 61 App.D.C. 
260—Economon v. Barry-Pate Mo¬ 
tor Co., 3 F.2d 84, 55 App.D.C. 143. 

80. D.C.—Bernhardt v. City & S. Ry. 
Co., 49 App.D.C. 265, 263 F. 1009. 

81. D.Cw—^Weigle v. Roller, 54 App. 
D.O. 164, 295 F. 985. 

82. D.C.^—George v. Capital Traction 
Co., 54 App.D.C. 144, 295 F. 965. 

89; D.C.—^Hawley v. Hawley, 114 F. 
2d 745, 72 App.D.C. 376—Burke v. 
Canfleld, 111 F.2d 526, 72 App.D.C. 
137—Saginaw Broadcasting Oo. v. 
Federal Communications Commis- 
sion, 96 F.2d 554, 68 App.D.C. 282, 
certiorari denied CfrOss v. Saginaw 
Broadcasting Co., 59 S.Ct 72, 305 
U.S. 613, 83 DEd. 391. 

Z C.J. p 1051 note 10, p 1054 note 19. 

81. U.S.—^Ex parte Dante, APP.D.CL, 
33 S.Ct 579, 22& U.S. 429, 57 LuEd. 
905. 
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hnt whih \he^ provmom siipersede 
?>f tlse prcit^fDissIy txistm^ provisions m stat- 
tjt^Sv and t^mrt nile*?, tbey oniy mmlify ot)ier pro- 
vi^ions, and «:i]! cther provisiuns are left unafFect- 
til Frior to tnkmz ftTect of the riiles, k 'ivas 
h#j!i !hat the Meral ^ratutts r.;:::rir.ir tfte takin^ 
©f sij.ronty are aypliciF^lc t© the coisrts of tfie EHs- 
ifir! a decrt-t canrr.t ht siaperseded and the 
sutus qir’'. of t>3f subjtct matter of the suit luain- 
t?4ir-d pcr.djni: appral except by au ordcr of court 
in acccrdance wilh E’quity Rules, rule 74, which 
is bindir;? on the courts of the District a nile 
of court requinng a cost Ixmd on appeal from the 
suprtme court is rM applicable to a review by 
means of a writ of error to the mtinicipal court 
after the jurisdictioti of the appellate court over an 
appeal has attached, power to f>errnit or require 
ntw OT aidhtjTuI security to he hled exists only 
in the appellate court;®® the kgality of an appeal 
cannot be made to depend on the validity of the 
title of the signer of the appeal bc^nd to a corporate 
office and rhat a supersedeas will be accorded 
2 is proper effect®^ 

Although, ii no supersedeas boud has been filed, 
the triai coun may properly permit a special mas- 
Icr to prcceed with a hearing, over the objection 
that it is wirhoot jurisdicticn becausc of an appcal 
from a prior orckr,*^ it cannot, after an api^al or 
writ of error has been taken or sued oart and per- 
fected, vacate or open the judgment or order which 


!S the subject of the appellate proceeding',®^ 
it take sucb action as wul! be, in effect, an exeeu- 
tion of its judgment, or will destroy the subject of 
ihe appcal, or place the funds involved where they 
\vill be beyond the control of the ultimate judgmsnt 
or decree.^^ 

(5) Record and Prcceedings Xot of Record 

The record on appeal must compry with app3icaMe 
requirements in force at the time; it must, to permit a 
review of a particular question, contain such matter* pir- 
taining thereto as wsH enabfe the reviewing court to de. 
termine whether there is error in respect thereof; and, 
to be of aid to appellant, it must support and bear out his 
contentione. 

Fecieral Rules of Civil Procedure, niles 73 (gK 
75, 76, 28 U.S.C.A. folfowing § 723c, rciating to 
the record on appeal, including such matters as a 
designation by appellant, and a counter-designatioii 
by appellee, of the matters to be contained in the 
record, the right of appellee to require the substs- 
tution of question and anstver form for narrative 
form of the testimony of witnesses, the time, and 
extension thereof, for filing the record, and the con- 
nection of the record, are given effect when ap- 
plicable, that is, on appeaJs from the district coun 
to the court of appeals in actions commenced after 
the effective date of the rules, or in actions then 
pending and not cxcluded by the court from the 
application of the rules.^^ Prior to the effective 
date of the Federal Rules of Civil Procedure, it was 


IKk U.S.—G«nem2 BroadeastiOg; 3y®- 
teifi r. BniSg^port Eroadeastiagr 
' Statioa, I>.C‘C5oPh*. 53 F.2d $SI. 

aei J >.€.—^Sliaw V. iMm. 47 App.D.C. 
17*), app^ml disnaiaeed Sbaw v. 
Payn#?, 41 S.CL «&. 234 C.S. 05 
43f. 

87* B.C.—v. Capital Traction 
O., 2S5 F. ^85, 54 App.3>.C* 144. 

861 B.C,—Jacfcson v. Ffimnca Corpo- 
mtloii of Washington, 59 App.D.C. 

41 F.Sii 103, certiorari denled 
Pidteford v. Jackson, 51 S.CL 2^, 
242 U.a 851, 75 JL^Eil 754-~Jack- 
aon V. Kapfman, 4l F.2d 103, 5^ 
App.P.C. certiorari denied 

ICaufman v. Jackson, 51 S.CL 2», 
UZ 0.a S51, T5 UBd. 754. 

88. O.C^Vernois v* Fro^ident Re- 
lief As»’n> 1$ F.M Ut, 57 App.P.C. 

90. Fexformanca of eoniUtions of 
juilgmeiik or deorea 

A iudgir.cr!t or decree whicli re¬ 
quires a party to per form gpecilled 
conilitious is stayed or stispended 
pending an appeal from the Judg- 
ment or decree with a supersedeas.— 
Cate^i V. FiekdtC, 56 App.I>.C. 305, 12 
F.2d «41. 


I AmimdTOawt of Jndsrmesi 
I Where defendant in open cfourt 
j noted an appeal and secured approv- 
’ al of a supersedeas bond, the lower 
j court was without jarisdlctlon there- 
t after to ameexd the judgment ap- 
i pealed frrrr:.—IFi^-rr.ar- v. Marsh, 261 
I' F. 1005, App.D.C. 125. 

81- D.C .—Avery v. Vemton, 40 F.2d 
79S, 59 App.D.C. 284, certiorari de- 
nied 51 S.CL 22, 282 U.S. 857, 75 
L..jBd. 75, 

88. D.C—Ballard v. SpruilL 64 App, 
D.C. 60, 74 F.2d 464, ccrtloiari d«^ 
nied Sprulil v. Bailard, SS aCL 
249, 293 ll.a »25, 79 712, re- 

hearing denled 55 RCl 507, 294 U. 
S. 783, 7» i^ESd. 1261, certiorari d«- 
nied 56 S.CL 136, 2»i CiS. 575, «0 
466, rehoarins denSed 56 S.CL 
ISS, 293 U.a 562, 80 REd, 472-— 
Sprulil V. Supreme Court of IMa- 
; trtpt cf CcI-jmbX 64 App.D.C. 5i. 

7 i F-Ci 43 4, ceruorari d*j]ai*?d 55 
J CL 366, 293 €*.a 626 ; 79 !li.Ea. 712, f 
! rehearing denied 55 S.CL 567, 294 
I XJ.S. 732. 79 UEd. 1261, 

i 83. DtC.—^Jackson v, Flnance Corpor » 
j ratioa of Washington, 41 F.2d 103, 

I 59 App.D.C. 309, certiorari denied 
j ^ PIOlL^rit v. Jackson, 51 a.CL 29, . 
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2S2 U.S. 851, 75 L-Ed. 754—Jackaon 
V. Kaufman, 41 F.2d 103, 59 App. 
D.C. 369, certiorari denied Kauf- 
man v. Jackson, 51 S.CL 29, 282 
U.S. 851, 75 U.Ed. 754. 

94. U.a—^Boucher Inventions v. 
Sola Electric Co., D.C.D.C., 1 F.R. 
D. 631—In re Taltavull's Estate, 
D.C.D.C., 1 P.R.D. 128. 

D.C.—‘Laughlin v. Berens, 11« F.3d 
193, 73 App.D.C. 136—Hannan v. U. 
a, 118 F.2d 52, 73 App.D.C. 166— 
Clawans v. White, 112 F.2df 189, 71 
App.D.C. 362, certiorari denied «1 
aCL 16, 811 tr.S. 646, 85 Lum 412 
—Reynolds v. Imlay, 118 F.2d 53, 
73 App.D.C 173, denying motion 
D>C.»i 83 JFtSupph. ,564. 

Hlberal oonstmctioiL to xeRiiTa 
against luurdi^xip 

The Federal Rules of Civil Froce- 
dure govenating preparatioa of tlue 
rejord on appeal should be lihemily 
construed sp ap to promote justfee 
and retieve against undue hariship. 
The letter of the rules sheuid Le fcl- 
lowed, except where undue hardshlp 
would resuit, and in such cases the 
mles shouid be flexible rather than 
rigid,—Hali v. Gordon, 119 F.2d 453, 
74 APP.D.C. 24. 
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dtddtd that affidavits, being in the nature of evi- 
dtncty are not part o£ the record proper;^^ the 
or.iaion of the court is not a part of the record 
proper;^® a bili of exceptions preserving the evi- 
'ience is necessary to review the disallowance of 
itcnis in an administratores final account;^*^ where 
appellant or plaintiff in error fails to make a bili 
of exceptions, case, or statement of facts, prepared 
and settled as required by law, the order, judgment, 
or decree appealed from should be affirmed, or his 
appeal or writ of error dismissed;^^ the failure of 
the trial judge to certify that the bili of exceptions 
contains ali the evidence in the case may not, un¬ 
der the circumstances, render the bili insufficient.;®^ 
if the statute or rule of court limits the extension 
of time which may be granted for the settlement 
and filing of a bili of exceptions, an order ordi- 
imnly cannot be granted giving a longer timej^ 
after the expiration of the first extension, the court 
has no power again to extend the time for hling, 
setlling, and signing the bill;^. the court cannot, 
after the expiration of the term, correct the record 
nunc pro tunc as to the time of filing of the 
hin of exceptions, unless there is some. wrhten nie- 
morial to which the record will. be made to con- 
fonn by such correction;^ the reviewing court will 


rely on the record, or on the bili of exceptions as 
settled by the trial court, and not disturb or correct 
it on affidavits;^ a district court rule, relating to 
the time for submission of a statement of evidence 
in equity for settlement and striking a statement 
not timely submitted for settlement, must, to be 
effective, be consistent with, and not contrary to, 
a controlling equity nile;^ and that the court is 
constrained to sustain a motion to dismiss the ap¬ 
peal where a requirement as to the time of filing 
the transcript is not complied with.^ On appeal 
from the municipal court, the court of appeais must 
accept the transcript of record as it comes to the 
court where there are no inconsistendes within the 
transcript, no apparent inadequacy of the tran¬ 
script, no clerical or ministerial mistakes, and no 
charge of deliberate falsification."^ 

The court of appeais confines itself to the facts 
disclosed by the record on appeal and the infer- 
ences legitimately deducible therefrom; it does not 
consider matters outside the record^ or questions 
dependent on matters not shown by the record;^ 
and it does not uphold contentions not sustained or 
supported by the record.^® Questions relating to, 
or dependent on, evidence offered or introduced can- 


Wltei» record was not filed in time, 
becmuse order extending time for fil- 
ing" was not itself made before ex¬ 
piration of period orfgrimhy pre- 
scrSbed, the error was not necessar- 
ily fatal, and court tn its discretion 
would not dismiss appeal, the mles 
involved being new and there being 
a difference in opinion on the point- 
Nevertheless, the court deemed it 
thnely to ad vise the bar of its Jntent 
to exercise sparingly its discretion 
to save an appeal prosecuted in dis- 
regard of rui es of procedure,—Burke 
v, Canfteld, lll F.2d 525, 72 App.D.C. 
137. 

9S. D.C.—FisheI v. Kite, 101 F.2d 
S&5, 5» App.D.C. 350, certiorari de- 
Kite V. Pishel, 50 S.Ct. 545, 
365 n.a 655, 83 L..Bd. 1€^54. 

95. D.C.—Atlantic. Greyhound Lines 
V. Keesee, lll F.2d 657, 72 App.DC. 
45. ‘ ^ ' , -- - ^ '■ 

97. D.C.^—Perry v. Wilson, 60 App.D. 
C. 159, 48 F.2d 1021. 

^ P-C.—^Union Co-operative Ius. 
Ass^n V. Bapnerman, 78 F.2d 1507i 
55 App.D.C. 3. i n 

^ C.J. p 212 note 43. 

99. D.C.—Taylor v. Maddiix, lifalrsli- 
all & Co., 4 P.2d 447, 55 App.D.C. 
254. 

^ —Kunan v. Timberlake, <56 

App.D.C. 150. 85 F.2d 407. 

ML Canbon v. Tihkham, 99 F 

M 1133, 69 Ai>p.lX30L 98^‘ certiorari 

3&CXS.~36 


denied 59 S.Ct. 244, 305 U.S. 651*. 
83 L-Ed. 421. 

L D.C.—Cannon v, Tinkham. supra. 

L. D.C.-—Grraziani v. Arundell, 299 F. 
886, 55 App.D.C- 21—Dreslin v. 

Phillips, 279 F. 303, 51 App.D.C. 
324. 

K D.C.—Saul V. Saul, 104 F.2d 245, 
70 App.D.C. 112. 

t. D.C.—Clawans v. Carnduff, 51 
App.D.C. 185, 59 P.2d 472, certiorari 
denied 53 S.Ct 319, 2S8 D.S. 601, 
77 DEd. 977. 

^ U.S.—Marvin's Credit v. Hali, 
App.D.C., 129 F.2d 57. 

L D.C.—^White v. Central Dispensa- 
ry and Etnergency Hospital, 99 F. 
2d 355, 69 App.DC. 122, 119 AL..R. 
1002—Cave v. District of Columbia, 
90 F.2d 383, 67 App.D.C. 138—Mo¬ 
ses V. Hazeh, 69 F.2d 842, 63 App. 
D.C. 104—Pilger v. Sutherland, 57 
P.3d 604, 61 App.D.C. 84—Washing¬ 
ton Ry. & Electric Co. v. Stuhrt, 
267 F. 632i 50 App.D.C. 74, certio¬ 
rari denied 41 S.Ct. 63, 254 D.;Si 
549, 65 liEd, 456j 

Ibease not inoorporated, or xeferzed 
to, in bili of esBoeptions ' 

D.C.—Beyer v. Smith, 32 P.2d 423, 
59 ApplDCj 32, cerUoraanl denied 
50 aCt 17,. 280 U.S. 557, 74 C^Bd. 
• - 013 .- ! : ' ■ ■ - ' 

A#dlti^ to recckrd On appeal 

In suit to enjoin assessment and 
eollecfcion of taxes on processing of 

sei 


palm oil refuse, where it appeared 
that, when bili was flled, no oil had 
been processed and no taxes were 
due, plaintiff was not entitied to add 
to record on appeal in order fo show 
that, after hearing below, plaintiff 
had distilled oil on which no tax 
had been paid and was then engaged 
in distilling refuse oil, since case 
must be decided on pleadings and 
proofs below.-^ardner v. Helvering:, 
88 P.2d 746, 66 App.D.C. 364, certio¬ 
rari denied 57 S.Ct 784, 301 U.S. 694^ 
81 CLuEd. 1342. 

9. D.C.—Simpson v. Stein, 284 F. 
731, 52 App.D.Cj 137. 

SufELcieucy or insnfflclency of de- 
set up in. the court below can¬ 
not be considered, on appeal, where 
the record does not show all the 
matters properly hearing on such de- 
fense.-^-Cave v. District of Columbia, 
90 P.2d 383, 67 App.D.C. 138. 

la U.S.—Marvin’s Credit v. Hali, 
App.D.C., 129 P.2d 57 p 
D.C.—J anes v. Janes, 273 P. 576, 51 
App.D.C. 267—l^ew Arcade Co. v. 
Owens, 258 P. 965, 49 App.D.C. 65— 
McCurley v. National Savings & 
Trust Co., 258 F. 154, 49 App.D.C. 
10 .' ^ , 

, ObJectlQn to latitncto of croas-eau 
aminatipn will not be considered on 
appeal unless it is sustained by tbe 
record.—Nunan v. Timberlake, 85 eI 
2d 407, 66 App.D.C. 150. 
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1 , 0 ! consiilereJ or rcvitfwed wbere such evidence 
tf- r;ut ihmn by iht record or bili of txceptions 
urA aii sssifBnit-nt oi error chailenging the charge 
cannot be coosidered in tlie absence from the rec- 
ord of the charge^- or exceptions tnercto.^^ Jn- 
dcetl whert the omissions in the record are such 
that nothirg" is pre:fented for appellate review, as 
is soiretiircs the case,^^ the appeal will bc dis- 
missed*^ or the ju.igment will be affirmed.^^ On 
the other hard, fadure to incorporate the testimony 
in the record on may not wariant afirmance 

m view of the pleaJings and hndings in the partic- 
nkr cast;^^ and mitters whkh are not necessary 
to a dear nnderstanding of the case should not be 
indnded in the record.^^ A statement in the ap- 
feal rtcord that a party has consented to the de- 
cree is eqnivalent to an admission that facts ex- 
ist on which the decree rests, and the oniy ques- 
t:on open is whether the decree couid be entered 
on any state of faets.^® 

(6) Assignment of Errors or Eqnivalent 
Thereof 

While ruies reiating to a presantation crf errors by 
assianment or otherwlse should fae compiied with, they 


j are not so rigid as to make a fuH and perfect compUance 
l therewith an absolute condition precedent to considera- 
j tion of questtons otberwise reviewaWc, 

i In accordance with its rnle, the conrt of appeais 
j orJinarily will disregard points not presented for 
! its consideration in appellantes brief. argument, 
I statement of points to be relied on on the apptal, 
, or otherwise.^^ A rale of court in force at the 
I time relating to assignments of error should be 
! compiied and the reviewing court need not 

I consider qaestions not raised by any of the assign- 
I m.ents of error,^- bnt it may, at its option, consider 
j plain errors not assigned or not properly or fullv 
j assigned.-^ While an assignment of errors may 
j and should be filed within the time prescribed by 
j a rule of court in force at the time,24 the fact that 
i it is not iiled within such time does not render 
I it subject to a motion to strike from the record.25 
! Federal Rules of CiviI Procedure, nile 75, 28 U.S. 
i CA. following § 723c, relating to the record on ap- 
I peal to a circuit court of appeals, does not contain 
I any general provision corresponding to the coun 
j rule requiring the filing of an assignment of errors 
I in the lower court and the inclusion thereof in the 
I transcript of the record; but it does provide that 


Is vtrir of sssTidiraitF ia soooM,, m, D.C~American Electrotype Co. 
the c>un Gt appeals may be anable | v. Kerschbaum, 105 F.2d 764, 70 
to say Ihat a tender by appellanti App.D.C. 241. 

at the triai was sufficient.—Dante v. D.C.—Curry v Curry. 7» P-2d 

Minigrgio, Zn F. S45, 54 App.D.C. 3£S. | .72, 65 Aj>p.B.C. 47. 

11 . D.C,—Steger v. Cameron. 105 F. f ^Dl D.C—Minnesota 
547, 71 App.D.C. 252—Pinn v 


Lawson, 72 F.2d 742, 63 App.D.C. j 
—FJeteher v. I*aws, 54 F.2d 163, * 
82 App.D.C. 4'>~-Ricketts v. U. a, 1 
S2 F.2d 543, 55 App.B.C, 47—Stock- J 
manu v. Allen, 4 P.2d 255. 55 App, | 
D.C. 225 — Gladman v. Steddart, 42 I 
App.B.C. 346. I 

m D.C.—Ricketts v. XJ. S., 32 F 2 d I 
^43, 59 App.D.C. 47. 


Min, & Mfg. 
Co. V. Coe. IIS F.2d 593. 73 App.D. 
C. 146. affirminff, B.C, 2 S F.Supp. 
430 and 2 S F.Supp. 433, and certio¬ 
rari denied 62 S.Ct. S9. two cases. 
314 U.S. 624, S 6 L.Ed. 501, and 621 
S.Ct 90. 314 U.S. 624, 66 L.Ed. 501, | 
rehearifii^ denied 62 S.Ct. 486, three i 
casee, 315 U.S. 826. 86 L».Ed. 1221 —' 
Cooper V. (yConnor. 107 F.2d 207, 
71 App.D.C, 6 , certiorari denied 60 
aCt 263, 303 U.S. 615, 84 L,.Ed. 514. 


1 ?. D.C.—Hicketts v. U. S., supra. 

14, 0 .C.—Spruill V, Crawford, 75 F. I ^ "Wliaro fiMra is tittar «ailnra to 


2d 522, 64 AppJD.C. IIS. 

STo axeepidoa appeaxiag' ia. 

recoxd 

0.C.—Vinceat V. 0. S.. 37 F.2d S24, 
59 App,D.C 194, certiorari denied 
50 S.CL 257, 281 U.S. 720, 74 L,.Ed. 
11S9. 

IS. D.C.—Barker v. Albright, 86 F. 

2d 852, 66 App*0.C. 296. 
m 0.C.—Srr-.:: V. Crawford. 75 F. 
2 d 522, Arr D.A 118—Darby v- 
Montgromery County Nat, Bank of 
Rcckviile, Md,. 72 F.2d ISl, 63 App. 
D.C. 313, ct-niorari denied 55 S.Ct 
92, 29.1 U.S. 379, 73 L-.Ed. 6 T 6 , re- 
heanng' denied Darby v. Montsrom- 
ery Couaty Nai. Bank, 55 S.<Jt 146, 
293 U.S. Sai, 79 DEd. 7ST. 


eomply wltli rale and there is no 
plain error in the case, the Judg- 
ment must be afflnned.—Bailey v. 
Biock, 69 F.2d 801, 67 App.D.C. 57. 


f 1 > The assigmnients of error 
should 3be dehnite.—Bernhardt v. I 
City & a Ry. Ca, 263 F. 1009, 49 
APP.0.C. 265. 

An &s&ignmtxkt of error to a 
refusal of the court to strike out tes- 
timony need not be considered where 
the ffround of obiectlon Is not statedt 
—Distrlct of ‘Caltmubia v. Whlte, 48 
App.D.C. 44* 

(3) An aasignmeat of error to the | 
givingr or refasing: of instructlons j 
should dednitely point <mt the ©iror! 


^ 1 complained of, makingr ciear in what j 

.P'^b 12 F. 2 d {it is contended to consist in order j 


186, 56 App.D.C. 245. 


j that the court may be required to | 
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consider the assigrnment.—Nunan r. 
Timberlake, S5 P.2d 407, 66 App.D C 
, 150. 

Separato spedhcatlon of eadh error 

I is essential.—Shellman v. Shellman, 
: 95 F.2d 108, 68 AppD.C. 197—Nicolo- 
pole V. I>ove, 39 App.D.C, 343 47 
L.R.A..N.S., 949. 
jLssifimmeint hedd sntffioleat 
D.C.—!^k& V. B. H. Stlnemetz & Son 
Co., 293 F. 1005, 54 App.D.C 38, 

22. D.C.—Helvering- v. Helmhola, 75 
F.2d 245, 64 App.D.C. 114, certio¬ 
rari granted 55 S.Ct 657, 295 U.S. 
724, 79 DEd. 1677, affirmed 56 a 
Ct 68 , 296 U.S. 93. 80 DEd- 76— 
McReyTiolds v. W. F. Roberts Ca, 
2gl F. 286, 52 App.D.C. 48. 

23. D.C.—Shellman v. Shellman, 95 
F.2d 108, 68 App.D.C. 197—Gordon 
V. Thomas, 70 F.2d 752, 63 App.D.C. 
148—McReynolds v. W. F. Robert» 
Co., 281 F. 286, 52 App.D.C 48. 

Matter otliarwise appearing' 

Although an ajBslgmnent of error is 
not so specific as it mi^ht be, or as 
the rule contemplates, the appeal 
may be oonsidered on Its merits 
where the view of the triai dudffe 
sufficiently appears from his memo¬ 
randum opinion and his order, as 
brought up by the reoord.—Cattell y. 
Jefferson, 51 F.2d 317, 60 App.DC 
261. 

SC IkC—^Nunan v. Timberlafcev 65 
F.2d 4©7, 66 APt>*D*C 150. 

as* D.C—(yConnor y. Shapiro» 13 F* 
3d »57, 56 ApctlkC 351. 
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.-f appelJant does not designate for inclusion in the 
record on appeal the complete record and ali the 
woceedings and evidence in the action, he shall 
^rve whh his designation a concise statement of 
the points on which he intends to rely on the ap- 
peaL^® 

(7) Briefs 

A brief shouid be filed within the required time or an 
eictension of time shouid be applied for. It shouid not 
QORtain abusive or other improper language or charges 
of miscofiduct unsupported by the record. 

An appeal may, under a rule of court, be dis- 
inissed for failure to file a brief within the time 
specified and where counsel finds that he is pre- 
vented from having his brief printed or properly 
prepared for timely filing, he shouid apply at once 
to the court for an extension of time.^S 

Wliere a brief contains scandalous, libelous, abu¬ 
sive, or disrespectful language, or charges of mis- 
{smduct unsupported by the record, it,29 or the ob- 
jcctionable matter therein,30 may be stricken on 
motion; but the granting of the motion is not in- 
tended to approve or excuse the alleged conduct re- 
fcrred to in the brief.^l Citations of applicable 


law in the briefs are helpful, but may be omitted 
with less danger to a correct determination of the 
case than absence from the record of material facts 
on which the case niust turn,^^ 

(8) Dismissal, Advancement, or Rehearing 

The practice and principies which govern the making 
and disposition of an application for dismissal of the ap¬ 
peal, or for advancement of the cause, or for a rehearing 
are substantlally the same as those which obtain and 
are applied in appellate courts generally. 

An appeal cannot be dismissed except on leave of 
court and in a doubtful case the appeal will be 
maintained,^^ It may be dismissed on a proper 
ground,25 as where the appeal is taken from a non- 
appealable judgment, order, or decree, or a final 
judgment is lacking,^® or where the appeal presents 
only a moot question.^'^ 

Advancement of cause, The court may, on a 
showing that public policy requires the advance¬ 
ment of the cause, grant a request for an immedi¬ 
ate disposition of the appeal in order that the 
question involved therein, which is of great pubhc 
interest, may be presented to the United States 
supreme court in time to be heard with another 
i case involving the same question.^S 


aSL SufllciejLt desigTxation 
Where five actions arising out of 
same accident were Consolidated for 
trial, designation comprising com¬ 
plete record of all proceedings and 
evidence in portion of action from 
which appeal was taken was a suf¬ 
ficient designation for purposes of 
mle requiring a statement of points 
to be served only if appellant does 
ffiot designate for inclusion the com¬ 
plete record and all proceedings and 
evidence in the action.—^Atlantic 
Greyhound 'Lines v- Keesee, 111 F.2d 
ftSI, 75 App.D.C. 45. 

BIsmissal for failure to file state- 
mijmt of Ipoints 

Failure to file a statement of 
points to be relied on, if appellant 
does not designate for inclusion the 
complete record of all proceedings | 
and evidence in the action, is not 
mandatory ground for dismissing 
i^peaL—^Atlantic Greyhound Lines v. 
Keesee, supra. 

m. 0.C.-^Wegner v. Bobbitt, 263 . F. 

4S0, 49 App.D,C. 32S. 

2^ j),C.—Loyne v. Werner, 48 App. 

D.C. 554. 

B«fe«mgiiaa of time was refused 

where, on account of the lack of fil- 
!ng of any statement of the evidence, 
the only grounds on which the ap¬ 
peal could be heard wete purely 
technical.—Gladman v. Stoddart, 42 
JPP.D.C. 346. 

m D.d—^Davidge v. Simmons, 266 

F. IfilS, 49 App.D.-C. S98, Oei-tiobari 


error dismissed 42 S.Ct. 184, 
257 U.S. 667, 66 L.Ed. 426—U. S. 

V. Lane, 48 App.D.C. 279, affirmed 
U. S. V. Payne. 41 S.Ct. 131, 254 
U. S. 343, 65 L.Ed. 295. 

30. D.C.—Radtke Patenfs Corpora¬ 
tion V. Coe, 121 F.2d 103, 74 App. 
D.C. 183—Jordon v. Bondy, 114 F. 
2d 599, 72 App.D.C. 360. 

31 . D.C.—Radtke Patents Corpora¬ 
tion V. Coe, 121 F.3d 103, 74 App. 
D.C. 183. 

32. D.C.—Burgoyne v. U. S., 57 F.2d 
764, 61 App.D.C. 97. 

33 . —U. S. ex reL White v. Coe, 
95 F.2d 347, 68 App.D.C. 218. 

34 . D.C.—Clawans v. White, 112 F. 
2d 189, 71 App.D.C. 362, cerUorari 
denied 61 S.Ct. 16, 311 U.S. 646, 85 
L.Ed. 412. 

35* D.C.—Clawans v. White, supra— 
Tayior v. Wharton, 43 App.D.C. 
104, certiorari denied 35 S.Ct. 793, 
238 U.S. 631, 59 ‘LEd. 1498. 

36. D.C.—Southland Industries v. 
Fedei*al Communications Commis- 
sion, 99 F.2d 117, 69 App.D.C. 82. 

37. D.C.—^International Bank v. Se- 
I e^rities Corporation of Di striet of 

Columbia, 32 F.2d 968, 59 App-D.C. 
72—Chesapeake Western Ry. v. 
Jardine, 8 F.2d 794, 56 App.D*C. 
33. certiorari denied Town of 
Bridgewafer, Va, v. Jardine, 46 S. 
Ct 352, 270 U.S. 653, 70 LEd. 782 
—ShaW V. Lane, 47 App.D.C. 170, 
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appeal dismissed Shaw v. Payne, 41 
S.Ct. 60, 254 U.S. 609, 65 L.Ed- 436. 
Questions held moot 

(1) The propriety of the granting 
of a temporary injunction or re- 
straining order becomes moot after 
the expiration of the time for the 
stay.—Glass v. Ickes, 107 F.2d 259, 
71 App.D.C. 60. 

(2) Where, pending appeal from 
decree enjoining rent commission 
from interfering with proceedings in- 
stituted by landlord in municipal 
court, the life of the commission 
expired, the commission was with- 
out power to prosecute or defend ap¬ 
peal, and only moot case was pre¬ 
sented.—^Whaley v. Norment, 6 F.2d 
716, 56 App.D.C. 18, 

(3) Question with respect to va- 
lidity of sale under deed of trust be- 
came moot, where purchaser because 
of delay rescinded sale without ob- 
jection.—McKinley Memorial Baptist 
Church V. The American Workmen, 59 
F.2d 303, 61 App.D.C. 179. 

Ofuestlon held not moot 

That radio broadeasting' license 
would have long since expired if it 
kflfi been granted does not render 
moot apx>eal from deniai of applica¬ 
tion where the relief sought by ap- 
. plicant includes a continuing' right to 
apply for successive renewals-—Tech¬ 
nical Radio Laboratory V; Federal 
Radio Commission, 36 F.2d 111, 69 
AppJJ.C. 125, 66 A.L.R. 1355. 

38 . D.C. — ^Frothingham v. Mellon, 
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An for a rehearmff | 

^et forth fiiliv and €r;nciiidy the groi:nds on 
'iv^ich :t is basrfd, and ont sfiedScallj in what 
rcsp'£ct tne or^^iral dt-cision is erroneoas.*'^^ The 
nrt ni;iy aniend its Dpinion on a motion for a re- 
reanr.gA’' 

l9) Scope and Extent of Kevic’?^ 
fa‘i In genrral 

ih'i Parties entititd to alkge error; 
waiver or estoppei 
Presamptions 

fd) I>:scretion of lower court 
(t) (Jaestions of fact; verdicts and find- 
in,gfs 

(f) Hanuless or prejudicial error 

(a) In General 

Crenerai principle» are app4ie<l by tbe ce«rt of appea!s 
in determinJna th® sccpe and vxternt of appeHate revtcw. 

The scope of inqtsiry on appeal is not broadcr 
than that permissible in the lower courtA^ Ordi- 
Tsarily <|nestions not directiy involved in an appeal, 
or not necessary or relevant to, or material in, the 
hnal determination of the caase, will not he consid- 
cred or dccidcd by the conrt of appealsA- How- 
ever, 'where a Jndgment granting an injunction in a j 
case involidng' a labor dispute is required to be re- t 


ro 

versed becanse of lack of jnrisdiction, bnt the cas : 
was fully tried on other issues which will neces- 
sariiv arise again in the event of a new trial, the 
j conrt maj decline to limit its opinion to the juris- 
j ilicaonai questionA^ 

I 

A correct iudgment or order wil! not be re versed 
or set aside because the trial court based it on in- 
■ sufhcient or erroneous grounds or assigned incor- 
; rect or erroneous reasons therefor;"*^ if the dtci- 
I sion, conciusion, or resuit is correct it is immaterial 
j what grounds it was placed on or what reasons were 
assigned therefor;^® and where the trial court 
1 stated no reason for its decision the judgment 
i will be afHrmed if the record reveals any groimd 
thercfor.^® How^ever, w’here appellee submittcd 
his case and obtained a verdict on one theory. 
! he will not be permitted^ for the purpose of suS' 
! taining the judgment, to adopt on appea! a dif¬ 
ferent theory which appellant was not required to 
meet in the lower court A ^ Where no reasons were 
assigned for the dismissal of a bil! on motion, the 
j reviewing court must considet the bil! and motion 
j as filed** An order or decree sustaining a de- 
I murrer will be affinned if any one ground of de- 
murrer is well taken and a correct niling on the 
demurrer will be upheld, although it is based on an 
erroneous reason.^® 


m F. 2$2, 53 App.D.C. 47, ftf-: 

Commonwealth of Ma»»a- j 
cfea®«tts V. 43 S.Ct. 5ST,! 

2f3 U.S. 44T, «7 KEd. 1<)78. [ 

aSt 1>.C.—Waj»fe5n^on Ry. & Elee-i 
trlc Co. T. Stuart, 50 App.D.C. 74, j 
'M7 F. «32, certiorari denied 41 S. * 
€t «3, 254 UB. «4^, «5 I*Ed. 456. j 

40. 2>.C. —V ermillton v. PbJliuSeSphia., j 
B. W. R. Co.. 42 App.D.C. 57», 3L. [ 
R.A1»16A 1145. I 

'4J. D.C.—Farks v. Parks, 9$ F.2ei j 
23S, «8 App.D.a 3€3. 


48. D.C. —Stltzel-Weiler l>i»tIJlery v, l 
Wickiupd. 118 F.2d 1®. 73 App^D.C. j 
220, afBrmiliff, D.C., Stftxell Welleir ? 
BisfBiery v. Waliace, 30 F.Supp. j 

Whtt«' T, Ctotml r;..>^.en-ary ' 

ausd :ito€r«»aey Hospitu:, S3 
355, «9 App.l>.e. 132, 11» A.U1L j 
1002—Faurley v, U» S. ex ret W#leh, 
»3 F.2d 533, €7 App.D^C 352, «f-1 
Hrmlnigr, D.C., U. S. ex rei. Welchi * 
V. Farlty, 18 F.Siipp. 75—Hazen v. 
*Vinericai; Security & Trust Co., 265 
F. 447, 49 App.D.C. 297—Moses v.; 
Hayes, S5 App.D.C. 194. | 

Attothw r Mtatemsdi is that ques-1 
tion» or oblections need not be con- ? 
sidered where the resuit 'wouid be the | 
same hewever they were declded, ori 
where the deeision on a different | 
matter is decisive of the case.—^Acker 1 


T. H. Herfupth, Jr., Inc., 110 P.2d 241, 
71 App.D.C. 241. 

Wbeam appellant ba« reeeivad heise- 
At of jn ii a d i st ton, his €x»ntention that 
a statute i» uneonstitutioimi because 
denySng: hiin lurlsdiction to which 
he ia entitled need not be considered. 
—Liowiry V. McCarl, 7» F.2d 144, 55 
App.D.C. 1», certiorari denied 56 BCt. 
170, 2»6 U.S. 637. SO L-Ed. 453. 
Partlonlax’ U^aee 

t^^Tsere defendants* nsotions for a 
directed verdict and to set asdde 
judgrmeist for plaintiff In malicious 
prosecutlon actioa were founded on 
Vl©T/ th.it irv:.iir.':r was insufficrent 
to susta.r. a'j::rn fjr vrart cf shcw- 
Ing th-.t pr^cre-iinars had 

been instituted, ar.d tha: wes the 
pr!r»c?rel gwjnd uwged for reversal 
cf the issues of malice and 

want of proba?»le eause were not 
properly before the reviewing' court. 
—Melvln V. Penee, App.D.C., 130 F. 
2d 423, afflrrrJnsr, D.C.. Penee v. 3fel- 
vin, 38 P.Supp. 759. 

43. D.C—Green v, Obergfell. 121 F. 

2d 46^ 73 App.D.C. 298, reversing, 
D.C.„ Obergffrll v. Green, 2» F.Supp. 
58», certiorari denied 62 SiCt. 72, 
S14 D.& iS7, 86 511. 

44. D.C.—Dewis-Hall Iron Works v, 
Blair, 23 F.2d »72, 57 App.D.C, 364, 
certiorari denied 48 S.Ct. 529, 277 
U.S. 592, 72 L.Ed. 1004—Union 
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i Realty Corporation v. Wills, 286 F. 
101«, 62 App.D.C. 3S2—Maxwell t. 
Brayshaw, 258 F. »57, 4» AppiD.C. 
I 57. 

f General order daszylitg' xnotiow to 
I vaoa8e Jadgmeaxt, not being appeala- 
' ble, can be sustained If there was 
: any lurisdiction to make it, regard- 
I less of the correetness or incorrect- 
j neas of the reason fbr the order stat- 
1^^ ed in a memorandum opinion of the 
; trial court.—International l^tnk ▼. 
j Securities CJorporation of District sf 
Columbia, 32 p.2d »68, 69 App.D.C. 
|72. 

45. D.C.—Fay v. Doyle, 95 F.2d 11*, 

«8 APP.D.C. 199—HcMahon v. M&t- 
thews, 48 App.D.C. 363. 

; 4«. D.C.—Capital Apairtment Coipo- 
mtion r. Tassos, 65 F*2d 482* 62 
AppJD.C. 136. 

41T. D.a—Canr r. Shifflett©, 82 F.fd 
874, 65 App.D.a 268. 

48t D.C.—^Lowry t. McCarl, 65 App. 
D.a 19, 79 P.2d 144, certiorari de- 
aied 56 SLCt. 170, 2»6 U.S. 637, 8® 
LJSd. 453. 

401 D.C.—▼. Central Dlspea- 
sary and Emergency Hospital, »9 
j P.2d 355, 69 App.D.a 122, 119 AD. 
; R. 1002. 

j sa D.C.—wmciii» ▼, McGxiirev 3 Ap^ 
i D.a 448. 
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Onestions of law are reviewable an appeal;^ 

A In an equitable suit or proceeding questions of 
£”re ako subject to review.^^ However, the 
Istions raised and determinable on a special ap- 
S may be limited.ss Also, where the case was 
Jried to the court without a jury, issues or assign- 
,-ents of error as to which no findmgs of fact or 
r---d'-sions of law were requested or made will not 
be“considered on review.s^ A special imding with- 
; filis rule is not a mere report of the evidence, 
tet is a finding of those ultimate facts on which the 
tow determine the rights of the parties.55 

However the purpose of the findings contemplated 
jinder Equity Rules, rule 70^2, 28 U.S.C.A. follow- 
w S 723, is to enable the court of appeals to as- 
the basis of the determinations below and, 
when the questions presented may be readily under- 
stood, precise findings are not absolutely essential.56 
A case submitted on an agreed statement of facts 
tanst be determined in the light of such statement.57 

M^iers or evidence considered, The reviewing 
crnut will consider matters not offered or intro- 
duced in evidence in the lower court where the low- 
cr court was hound to take judicia! notice of such 
matters and, on appeal from a judgment entered 


on demurrer in an action based on false certification 
of notes, it must look to the notes rather than the 
pieading where the terms and conditions of the 
notes are misstated in the declaration.^^ Matters 
which could not properly be considered by the trial 
court will not be considered by the court of ap¬ 
peals.®® 

Review of prior intcrlocutory order. On a writ 
of error from the final judgment of the municipal 
court, the court of appeals may consider a prior 
interlocutory order which could not be reviewed 
on a direct writ of error therefrom, such as an or¬ 
der vacating a judgment or order of dismissal and 
reinstating the case on the docket.®^ 

Amendmcnt of pieading on appeal. The insuffi- 
ciency of a declaration can be cured by an amend- 
ment on appeal where the statement of a new cause 
of action is not involved.®^ 

On a sccond or subsequent appeal or writ of er¬ 
ror, the court will not consider matters assigned as 
error which arose prior to the first appeal or writ 
of error, and which might have been raised there- 
on, but were not, nor matters appearing in the 
original record which might have been corrected 
on the first hearing, but were not urged.®^ 


^ D C.—Sun Indemnity Co. of New 
York V. American Univergity, 
Wkshingrton, D.C., 26 F.2d 556, 5S 
AppMC. 184. 

CoBtiitHiMan. "betweeii tort-feasors 
Tliere is not, and since the deci- 
gkm in Erie R. Co. v. Tompkins, N. 
T., 58 S.Ct. 817. 364 U.a 64, 82 LuEd. 
IISS. 114 A.L.R. 1487, conformed to, 
CCA., Tompkins v. Erie R. Co., 98 
49, certiorari denied 56 S.Ct. 
:'.5, S05 XJ.S. 637, 83 L.Ed. 410, re- 
hearing denied 59 S.Ct. 229, 305 TJ.S. 
«73, 83 E.Ed. 436, discussed supra 
I 185, there cannot be, any flxed and 
bfnding federal rule of gene^ ap- 
plication conceming contribution be- 
tween two persons liable for a tort 
in the absence, on the part of ei- 
ther, of any personal participation, 
personal culpability, fraud, or moral 
wrong; and this imposes on the court 
of appeals the duty of exercising its 
own judgment in deciding the ciues- 
tlon.—George's Radio v. Capital 
Transit Co„ App.D.C., 126 P.2d 219. 

m n.a—Hammett y. Ruby 
itinar. Inc., 53 F.2d 144, 60 APP. 
I>,C. 286, certiorari denied Minar v. 
Hammett. 62 S.Ct- 200, 284 U.S. 
«82, 76 JUEd. 576—^Faunce v. 

Wooda, 5 F.2d. 75*3, 65 APP-B.C 330-, 
40 A.L.R. 208. 

S3. On special appeal from tempo- 
latjr ii^jimction, only ctuestion of ju- 
xJsdiction will be determined.—^Fed- 
eral Trade Commission v. Millers* 
Nat. Federation, 23 F.2d 968, 57 App* 
JXa 860 . 


On special appeal from order al- 
loMoing additioiial Mcceptions to audi¬ 
tores report, the question whether 
those exceptions were responsi ve to 
the pleadings was a matter not 
passed on in the court below, and 
therefore not raised by the special 
appeal—Eibhberg v. tJ. S. Shipping 
Board Eraergency Fleet Corporation, 
285 F. 928, 52 App.D.C. 194. 

On appeal from order refnsing’ to 
dismiss oomplaint in libel and slan- 
der suit against United States mar- 
shal ori ground that any statements 
made by hira were privileged, ques¬ 
tions as to whether statements com- 
plained of were made conceming 
complainants or whether tfaey were | 
defamatory would not be cohsidered, j 
since motion to dismiss raisfed only 
the question of privileged statements. 
—Colpoys V. Gates, 118 F.2d 16, 73 
App.D.C. 193. 

5^ —Fogle V. General Credit, 

110 F.2d 12S, 71 App.D.C. 338— 

’ ganders Bros. Radio Station v. 
Federal Communications Commi^- 
sion, 106 F.2d 321, 70 App.D.C. 297, 
certiorari granted Federal Com- 
;rtiunications Commission v. San- 
d6rs Bros. Radio Station, «0 S.Ct. 

• 2?4, 308 U.a 546, 84 KEd. 460, 
and* reversed on other ground» «O S. 
Ct- 693, 309 U.Sv 470, 642, 84 D.Ed. 
869.. 1037. 

Bnoeption to mitry of Jndgmeait 

presenta nothii^ for reirieW Where 
no r^uest fopT speoial findings or mo- 
tion for judgment was made:—Gcn- j 


tral of Georgia Ry. Co. v. West Vir¬ 
ginia Pulp & Paper Co., 92 F.2d 292, 
67 App.D.C. 309. 

55. D.C.—Saginaw Broadeasting Co. 

V. Federal Communications Com¬ 
mission, 96 F.2d 554, 68 App.D.C. 
282, certiorari denied Gross v. Sag¬ 
inaw Broadeasting Co., 59 S.Ct. 72, 
305 U.S. 613, 83 LuEd. 391. 

56. D.C.—Brown v. Metropolitan 
Life Ins. Co.. 100 P.2d 9.8, 69 App. 
D.C. 233—Shellman v. Shellman, 95 
F.2d 108, 68 APPJD.G. 197. 

57. D.C-—^Borden’s Condensed Milk 
Co. V. Eagle Mfg. Co., 47 App.D.C. 
19L 

58. D.C.—Fletcher v. Jones, 105 F.2d 
58, 70 App.D.C. 179, certiorari de¬ 
nied 60 S.Ct. 116, 308 U.S- 555, 84 L. 
Ed. 467. 

59. D.C.—Prench v. District Title 
Ins. Co.. 75 F.2d $50, 64 App.D.C. 
131. 

eoi D.C.—Cooper v. 0'C5bnnoT, 107 F. 
2d 207, 71 App.D.C. 6, certiorari 
denied 60 S.Ct 263, 308 U.S. 515, 84 
LuBd- 514. 

to. D.C.—Serfcowich v. Waidell, 102 
' F.2d 253, 69 App.D.C. 389. 

62. D.,a—^Fetherstonhaugh v. Moorev 
48 App.D,a 35. 

63. D.C.—Moran v. Washington Ry. 

& Meotric Co.. 73 F.M 384, 64 Api>. 
DtC. ^ 
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i'bj Parn^s Entititj trj Allege Error; Waiv- 
cr or Esir(jii>cl 

T© is* ent^tJed t© error Jr reepect of s pa»*- 

ti'CU'Jar n»atter* a part/ r^ort tee aggrieveiJ thereby and 
jTTMJt not have wa^vcd, or feecorr»® «gtojoped t© aasert, jt. 

An appcrJ irim or:!er wiU not be hcard by 
tnv co 3 iTt of as a special apptal un iht re- 

qni‘st who i^s nut ag^grievcd by tbe or- 

der, wli-trt; f2oi'S not j(dn in the requtst.®* 

Apt'jl!ant is e^topped appcal to nr.ake a claim 
bic^';Ti>!-'t5:'nt v,/ 3 tb tbc ckim made or Tjnsition taken 
by hirr. nn the trial^^ or vvith iht ihtory on which 
the casi'^ tritJA^ He ntay not complain of ac- 
t:on taken with his cf^nsi-ni^^ or on his request,^^ 
as v/here be reqisested that a certain qnestion be 
SHhinitted to the jnry or that a charae thereon be 
given, he K-init prednded, in snch case, from claim- 
ing on appeal that^ on account of the insuihciency 
of the cvidence or otherwise, the question shonld , 
not ha ve been snhmittQ^ or the charge shonld not 
have been giveriA^ Also, where he went to trial on j 
the issues raised' by the pkadings, he ma;.' not on j 
appeal chalitnge the form or snffidency o£ his j 
adversary^s pleading,^^^ especiaDy where the case * 


was submitted entirely on his o^tj theor>*A^ 

1 An assignment of error will ordinarily be rc- 
i garded as waived or abandoned and no consider- 
! ation will be given it, where it is not properly pre- 
! sented by brief 

I 

I fc) Presnmptions 

j The presumptfons usually indulged on appellate r«- 
; view are, wlien appropriate, glven effect by the ccim ®f 
I appea}*. 

i 

! In the absence of anything in the record to the 
I contrary, regnlarity of procedure in the lower cemrt 
is presumed or implied in the appellate conrtA^ It 
will be 7 r.:r::n:c:! that the trial was conducted in a 
proper, regular, and orderl}^ manner,’''* and that the 
jnry followed the instmetions of the trial judge and 
wcre govemed thereby in formulating the verdict^s 
On appeal the presumption is in favor of an order 
of confirmation of a judicial saleA® 

Presumptions favorable to the judgment, order, 
or decree appealed from are properly indtilged in 
a case where the record on appeal is abbreviated, 
defective, imperfect, or incomplete."Stich pre¬ 
sumptions do not arise, however, from omission of 


»4. D.C—rvifterlch v. Diefterich, 45 
App.D.C. 35«. 

65. Xiiscljdiaar cn trial 

Wli»^rr one of tfi* parties di»- 
claimed at th« tnal any of 

attaeScing: the good fa*th of the other 
party, claiming that the quest^on of 
good faHh was immaterlal to the is- 
sae. he Is estopped on an appeal to 
claim that such other party acted 
in had faith aad eonspired wlt,h oth- 
er» to dteprlve Mm of hl» rr:t-rty.— 
Stapias V. Fort Graham Co&l Co., 46 
APP.D.C 542, 

Objectios wi^drmwn in trial ooxurt 

may not be larged on appeal. -*Pilloir 
V. Shielda, 46 App.D.C. 4SI. 
X&trodixctioa of other «videKc* pexu 
tatming to aame matter 
In an action hy a servant for tP- ; 
jnries reoeived when she feli down i 
a domfe-waSter shaft, defendant can- 1 
not complain of introdnetion in evi- i 
deace of photograph^s of the open- 
ipS£ ihto the dumb-w&lter on the third 
floor, where both parties introdi^ed 
evidence coneeming the opening.— 
aihson V. Gernat, 267 F. S05, 50 App. 


t Ry. & Electric Co. v. Upperman, 47 
j APP.B.C, 21». 

f flraatiag oae, aad refiiAiiig othar, iii- 
I €30Bjalsteat xaoth»&s 

Where defendant flled four altema- 
i tive and Ineonsistent motions and 
j the first motion was rightly over- 
I mled, defendant could not oomplain 
' that its second motion was granted 
I and the ©thers refnsed,—^Eichljerg v. 
j U. S. Shipplng Board Emergency 
Fieet Corporati on, 3&5 F. 92S, 52 App. 
i I>.C. If4. 

I 60. B.C.—Perry r. District Anmse- 
j ment Corporation, 114 F,2d 484, 72 
I JkppJ>,C. S2S—^Indlana Flooring Co. 

' v. IHatrict Nat Bank of Washing- 
I ton, 28^ F. 522, 61 AppJ[>.C. S&l—| 
Whelan v. W**!©!!, 26» F. 68», 56 
App. B.C. IIS. I 

B>*lat*dl fasinniettos l 

Befendant, reqaesting an Instnio- j 
tion that it deoedent when kliled j 
was Crossing the tracks at a point | 
other than the cinder walk he was ^ 
not a passenger, i* estopped to ciaim 1 
that the conrt erred in charging that ‘ 
if he was on the he was a 


S, certiorari denied 46 S.CL 
4IS, 253 B.a 4SI* 64 Umd. 1626. 

B.C.—Baldi v. Ambrogi, 8» F. 
Sd 645, 67 App.B.C, 161—Penn Oil 
Cj. v. C?.: C..,, 4S FCd 1 ■ v, 

t: am-.b.o. 'yy 

67. B.C.—^Hoagland v, Cfeestnut 

Ftnnxia Bairy, ?2 F.2d 72», 63 App. 
B.C S57. 

6IEh B.C.—^Lemon v. ilartin, S F.2d 
716)^ 55 App.B.C. 186—^WashJligton 


passenger.—-Washmertor. Hy. <£: E.ec- 
trlc Co, V* C^rk. 4^ App.D.C. ai. 

70. B.C.—^Avery v. Veraon* 46 F.2d | 
716, S§ App^lXC, 284, certiorari de-1 
nled 51 S.Ct. 32, 282 U.S. gST, 75 * 
L«,Bd. 15»^—Vincent r. U. a, ®7 F. i 
2d 824, 5» App.B.C. 1S4, cerilcrari 
denied 56 act 2S7, 281 U.a 72v, 
74 B.Fd. 113». j 

71» B.CL--^Martin t.^ Wajiliingtoii | 
Tin^ Co., 8t F.M 6f A^ip^IX 
4111 . , l 


72. D.C.—S. S. Kresge Co. v. Ken- 
ney, 86 P.2d 651. 66 App.B.C. 274 
—Jackson v. Puller, S5 F.2d 81$, 
66 App.B.C. 239, certiorari denied 
57 act 236, 29» U.S. 608, 81 L, 
Ed. 448—Smith v. Pickford, 85 F. 
2d 765, 66 App.B.C. 206. 

73. B.C.—^Rhodes v. Bowiing Green 
White Stone Co. of Kentueky, 43 
App.B.C. 298. 

74- B.C.—McLean v. Burkinshsaw, 
107 F.2d 665, 71 App.B.C. 167. cer¬ 
tiorari denied 60 S.Ct 616, 30» U. 
S. 670, 84 BEd. 1016. 

B.C.—Hammond v. Slilly, 4S App. 
B.C. S20. 

Oondrary not assamed 

Where counsel withdrew a remark 
and the court instructed the iury 
to dlsregard the statement. it can- 
not be assumed that the jtiry took 
no heed of the withdrawal and dis- 
ofceyed the positive mandate of the 
court,—■Washington & O. D. Ry. O*. 
V. Btilany. 288 P. 421, 53 App.B.CL 
S7. 

7a B.C.—Parsons v. Litti e, 28 App. 
B.C. 218. 

77- U.a—Weisa v. District Titie Ibs. 

CfXr AppJB.C, 121 F.2d 900. 
^esuuption of s npportl ng l^&cts 
On a partial or incomplete re^ 
ord, the appellate ©onrt W0i pre- 
surr.e any concelvable state of facts 
within the scope of the pleadings 
and nbt Incoosistefett with the rec¬ 
ord which will sustain and support 
the rttilng: or decision coznplained 
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pirt 5 of the record which were fiot considered by 
d?e trial court, could not have infiuenced its deci- 
5 * 011 , and which, if present, would not have been 
E€C€ssary to be considered to determine the cor- 
j^ctncss of the decision; and, where the record 
falis to show that anything omitted from the tran- 
scri{)t or biD of exceptions was considered by the 
tiiai conrt, or was before it to be considered, the 
appellate court will not presnme the judgment to 
^ correct, because certain orders in the case, or 
the records of prior suits pleaded, but not intro- 
daced in evidence, are omitted from the tran- 
script.’^^ Where the instnictions given by the court 
are not properly presented to the appellate court, it 
imist be presumed that proper and full instructions 
were given. 

Trutk of allegations. In reviewing the ruling or 
dedsion of the trial court on a demurrer^^ or on a 
motion to dismiss,^^ the appellate court will assume 
die truth of the well pleaded allegations in the 
pleading attacked, and that they could be estab- 
lislied by proof. Also, in order to sustain a judg- 
ment for defendant, the court of appeals may pre- 
smne the truth of defendant^s allegations.^^ 


Evidence and findings or other detennination of 
facis. The reviewing court may, under some cir- 
cumstances, indulge a presumption that questions 
of fact were passed on by the trial court.^^ In an 
equitable proce eding, it will be presumed that the 
trial justice considered only competent evidence-^"^ 

The general presumption, on appeal, is in favor 
of the findings made by the lower court,espe- 
cially where the trial judge heard the witnesses tes- 
tify;®® and, where the record does not contain ex- 
press findings of ali materiai facts involved in the 
case, it will be presumed, on appeal, that the lower 
court found, in favor of the prevailing party, ali 
the facts necessary for the support of the judg- 
ment.^*^ The evidence adduced must be considered 
in the light most favorable to the prevailing par¬ 
ty,except where a verdict was directed for de¬ 
fendant, in which case the appellate court will view 
the evidence in the light most favorable to plain- 
tiff and give him the benefit of ali favorable infer- 
ences arising therefrom.^^ Ordinarily, where the 
evidence is not before the appellate court, it will 
be assumed to support and justify the findings®^ 
and decree;®^ but this presumption as to the suf- 


«f.—Carie v. Rainey, 83 F.2d 600, 65 
APP.D.C. 343. 

TO. I>.C.—Ellingstein v. Thomas Cir¬ 
cle Cafe, 02 F.2d 554, 68 App.D.C. 
S. 

of will 

I* determining right of testatrix’ 
feeirs and' next of kin, instead of ex- 
ecntor, to maintam suit to avoid 
deed on ground of undue influence, 
court of appeals could not presume 
Uiat unproved will, whereby testatrix 
directed executor to sell real prop- 
-erty and distribute proceeds, was 
irntaliA —^Kashouty v. Deep, App.D.C., 
126 F,2d 233. 

■TO D.C.—Washington Loan & TrUst 
Co. V. Cowgill, 85 P.2d 255, 66 App, 
O.C. 8$. 

Xk absoico of bili of exceptions, 

’»i^Uate court must assume that, if 
SssTOe of limitations became inap- 
piicable, oourt so charged.—^Vincent 
*v. U S.. ST F.2d 824, 59 App.D.C. 194, 
-«fertforari denied 50 S.Ct 237, iSl U. 
Si 720, 74 DBd. 1139. 

ffk D.C,—U- S. ex rei. McCullough 
V, luane, 269 F. 202, 50 App.D.C. 
123, error dismissed tJ. S. ex rei. 
McCullough V. Dane, 42 S.Ct 314, 
258 U.S. 632, 66 L.Ed. 801—Nation¬ 
al Savlngs & Trust Co. v. Ryan, 262 
F. 613, 49 App.D.C. 159. 

J81- D.C.—Realty Investment & Se- 
curities Corporation v. H. L. Rust 
Co., 109 F.2d 456, 71 App.D.C. 213 
—Bamett v. Hines, 105 F.2d 96, 
70 App.D.C. 217, certiorari denied 
U S.Ct 88, 308 U.S. 573. 84 L. I 


Ed. 480—^Leventhal v. District of 
Columbia, 100 F.2d 94, 69 App.D.C. 
229—Red Canyon Sheep Co. v. 
Ickes, 98 F.2d 308, 69 App.D.C. 27 
—Jackson v. Pinance Corporation 
of Washington, 41 F.2d 103, 59 
App.D.C. 309, certiorari denied 
Pickford v. Jackson, 51 S.Ct. 29, 
282 U.S. 851, 75 L.Ed. 764—Jack¬ 
son V. Kaufman, 59 App.D.C. 309, 
41 P.2d 103, certiorari denied Kauf¬ 
man V. Jackson, 51 S.Ct 29, 282 
U.S, 851, 76 UEd. 754. 

OxL appeal from decree of dlsmissal 
after caose 'was mbmitted cm 1)111 
aloue, the case must be disposed 
of on the assumption that all the 
allegations of the bili are true— 
Commercial Solvents Corporation v. | 
Mellon, 277 F- 648, 51 App.D.C. 146. 

82. D.C.—Royal Indemni ty Co. v. 

Woodbury Granite Co., 101 F.2d 
689, 69 App.D.C. 364, certiorari 

granted 59 S.Ct 645, 306 U.S. 627, 
83 D.Bd. 1030, certiorari dismissed 
60 S.Ct. 63, 308 U.S. 628, 84 L.Ed. 
524. 

83. D.C.—Township of Pranklin, 
Somerset County, N. J. v. Tugwell, 
85 P.2d 208. 66 App.D.C. 42. 

84. D.C.—Faunce v. Woods, 5 F.2d 
753, 56 App-D.C. 330, 40 AD.R. 208. 

85. D.C.—Colby v. Riggs Nat Bank, 
92 P.M 183^ 67 AppJD.C. 259, 114 
A.L.R. 1065. 

iHadiiigs of fad iby aoditox to 

■whom case was referred by trial 
court are presumptlv^y correct— 
Graves v. Coristmetion Ekigineers, 70 
F.M 754, 63 App.IXC. 150. 

567. 


86- D.C.—^Metropolitan Casualty Ins. 
Co. of New York v. Hoage, 72 F.2d 
175, 63 App.D.C. 307. 

87. D.C-—Shellman v. Shellman, 95 
F.2d 108, 68 App.D.C. 197. 

88- D.C.—^Washington Ry. & Electric 
Co. V. Chapman, 65 F.2d 486, 62 
App.D.C. 140, certiorari denied 
Chapman v. Washington Ry. & 
Electric Co., 54 S.Ct 75, 290 U.S. 
661, 78 L.Ed. 572—Key v. Polk, 63 
P.2d 358, 61 App.D.C. 382—Balti- 
more & O. R. Co. v. Fidelity Stor- 
age Co., 2 P.2d 310, 55 App.D.C. 92. 
Whether thexe was snhs^taaitial 
evidence to six.ppoxt fiirdliigs ia plaia. 
■fciff^ favor, court of appeals was 
bound, to take as true all facts which 
plaintiff’s evidence tended to estab- 
lish and to draw in plaintiff's favor 
all inferences fairly de^iucible from 
such facts.—^U. S- v. Ingalls, 114 F.2d 
839, 72 App.D.C. 383. 

8®. D.C.—Hohenthal v. Smith, 114 

P.2d 494, 72 App.D.C.^ 343—Boaze 
V. Windridge & Handy, 102 P.2d 
$28, 70 App.D.C- 24—^Hansen v. Ni- 
coll, 40 App.D.C. 228, Ann-Cas.X914C 
759. 

9a D.C.—^Pike V. Walker, 121 F.2d 
37, 73 App.D.C. 289, certiorari de- 
nied 62 S.Ct 94, 314 U.S. 625, 86 
Lt,Ed, 502, rehearing denied 62 S. 
Ct 177, 314 U.S- 710, 86 L.Ed. 566 
—Snider v. Lyons, 285 F. 932, 52 
App.D.G 198. 

90. D-C.—Avery v. Vemon, 40 P,2d 
796, 59 App.D.C. 284, certiorari, de¬ 
nied 51 S.Ct 32, 282 U.S. 857, 75 
LbEdL 769—^Wedderbum v. Wedder- 
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^,citT,cy of tV*c evt<!eT!ce to snpport a fir.d:T 2 g is not ] 
to prop up tbe contenticn^ of the appeal- ! 
partv wbert\ ahbotjgh onc «;l ihe Sndirigs was . 
ir* bis favor, the dvcrei: was agaanst { 

! 

|di DiscriO^yH of Lo'A‘er Court • 

UitiiKJIy tH« detenr«}ration er ruliii^g of th© tJ"3aJ court : 
re*P'ect ef a matter w»thin ita <li»creti©n wiH net b« ; 
r©vi«nw«d er diatwrbed by tt)« eourt of aop«ai« except fer j 
a sJaar abu»« of d^acretion. - 

As a ;roT!iTii] rjle, it there bas not beets a ciear j 
of resuhini: to tbe contplainmg j 

psrtyA prijjudicc, tbe apf:ellate coian will not re- j 
vtew or revise the tria! courtA acti^-^n or rulings i 
v^vith refiTtrxe to matitrs resting m tht l:itter"s ju- i 
dtcial discretionA^ The rule is apjdicable lo the j 
tria} coiiit^s detenpiriation of discretionaiy matters ; 
«n gaiTsishment pnxteedings^^'^ as 'wcll as to its dis- j 
creticuary actioti or nilings in respect of amend- 
merjtsA^ kave to tile a snppletnental bilP^ or bili of 
re¥iem%^* continijarices,^^ injunctifmsA^ the right to 
of>en and close,^ the excltision of evidence offered 
by plaintiH after lie has closed liis case in chief 


ar<d defendant has moved for a directed verdict,- 
cross-exaroinatioB bcyond the scope of the dircet 
examination,^ or setting aside a decree pro con- 
fessoA Also, in a mimber of cases, the rnle is 
detmed to be applicabk to the grant or refusal of a 
new triai generally^ or to the ruling on a ixiotson 
for a new triai on the ground of nc\v!y discovered 
evidence A In some cases, however, the risling is 
considered reviewable for, and only for, error of 
kiW’‘ and not at ali where it is discretionarvA I: 
is even stated that the action of the triai court in 
refusing to grant a new triai is not assignable as 
errorA The niling is not revievrable in so far as 
h relates to a ground of the motion that the dam- 
ages awarded by the verdict are inadequate or ex- 
cessiveA® 

A detcrininatioTi by the triai court as to ihc qual- 
ification of a vvitness to testify as an expert or to 
express an opinion as a nonexpert ordinanly will 
not be disturbed by the court of appeals^^ tsnkss 
manifest error has been committed.^^ Discretion- 
ary orders in respect of costs ustially are not re- 


bum 4^ App.D^C. 149^F]i^lch5irr v. j 
Fl«ft€hfc3*, 4'S App.D.C, ♦. I 

90. 0.C.—Hlght w. Rlehmond Farlc ; 

Imp. Co.. 4T App.D.r. 511. 

90. O.C.—Nattc/nal Ben. L,ife Ins. ' 
Po. V. Sha-JF-W^alkeT Co.. 111 F.24 , 
43", 7i App.B.C. 27S. certiorari d— | 
nied Shaw-Walker Co. v. Xatioimi ^ 
Ben. lAfe In». Cu., «1 S.Ct 3'. 311 ^ 
r.S, S73, Si I*Ed. 432—Heller v. i 
B&m&r. 77 F.24 3S3, ii App.D.C. ? 

Ltineoln v, Vjr^^nia Ponland j 
Cernent Co„ aSS F. 5#5, 4^ AppJ>,C . 
S3. 

4 €.4. p note 15. 1 

J& 0 pebfftwe» from imfealilWhM ru3m \ 

The court of imm loris- j 

4ictloi3 to inanire &n Appml wimthew j 
the lower court exercised' its disers- j 
tlon in occordAnee witb ©stablisbe4 | 
nal®» snd preetdents; and, when it 
appemrs that tbeire ha» bcen a dc- j 
parture frea» soeb rules an4 pro- j 
c«4»nt», the appellate court iriU ooi 
hesitate to act.—American E. H C«a 
V. Normandy. 4$ App.D.C. 329—Blll- 
ings V. Fielil, 34 App.D.C. 14- 

VM -—Secoritr ' Saving»' A Com¬ 
mercia! Bank v. Aukam, App.D,C., 
lU 722. j 

D.C.—Stoke» V. Hinden, 55 F.2d ^ 
65 App.D.C. 34—ilcDonaid v. ; 
Co-eperative Restaurant, ii P.2d ; 
3i:5, 52 App.D.C. t?—CIr.v/ans v. '' 
Carrick, 55 F.2d IC A. o, Aj-.L\C. 
413, certiorari denied S.Ct. 1^*, 
2S: U.S. 6:.5. 7: '25—C:av7'ir.s 

V. IVhiteford, 55 FJJ 1 37. 6' Ar-r. 
D.C. 412. certiorari deijieJ 53 SL 
Ct 10, 2S7 U-S. $05, 77 L.EJ. 326 ’ 
—McHeynoida ilortg^aet^ £: Ac- 

ceptanca Corporation, 13 F.2d 21Cj - 


54 App.D.C. 342—Lincoln v. Vir- 
grinJa Portlind Cernent Co., 25S F. 
50*>, 49 App.D.C. 33—Morris v. 

West, 11 App.D.C 201. l 

4 C.J. p 792 note 34. 

9®. D.C.—Walters v. Baer, 50 F.Sd 
395, €0 APP.D.C. 230. 

97. D.C. — Bayer v. Rica, 75 P.2d 238-1 
64 App.D.C. 107. I 

ga U.S.— Thomas ▼. U. S., App.D.C. | 
121 F.2d 905. I 

D.C — ^Harrah v. Morgenthau, 59 F.2d | 
863, S7 'App.D.C. 119—^Washington ' 
Rj*. ft Electric Co- v. Scala, 45 App. \ 
D.C 4^4, affirmed 87 S.Ct. 654. 244 j 
D.S. «30, €1 I^Ed. 13«0. 
m. I'.?.— rd-Z.l.rs v. Sager, 27« F. j 
625 5: A ;-..:.?. 103—Standard 0!1 j 
Co. V. Oeser, 11 App.D.C. 80— 
laectric Lightjng Co. v. Metropoli¬ 
tan Club, 6 App-DiC. 586. 

L D.C.—SnQW V. Snow, 270 F. 864, 
50 App.D.C. 242. 

SL D.C.—^Klng ▼. Rhodes, 47 App-D. j 
C 316. I 

3L D.CL—WosMngton Ry. Jb Electric j 
Ctx V. Dittman^ 44 App.D.C Sfu | 

4. D.C—3u£?^: v, Bush, 63 P.fd 134, j 

6: A;,p,D.C. ^37.' ' j 

5. r*.''.—Aiitint.c Greyhc-und Lines 

V. ::: p.:.i - 57 , :2 ap?. 

I>.C, 4 :—T,’us}i:r..,’:'^r. T-iuv-s Co. v, 
Bonh-r D.Jd 'Cc. 66 Aicr.D.C. 
2t0, .AL.R. 7j:-^':-:r.cr^:e CII 
Tank Co. v. Menefee, 57 F.2d 429. j 
61 -Vr r-D.-,?. 63—Gas Consuir-crs') 
Ass’ii V. Lely. 57 F.2d 395, 61 App. 

, ikC. Z^^Kmyem. v- -Ycmngmaii, 4# | 
F,2d 5 : 2 , 33 App.D.C. 2"C—Capit;-;: 
Craetton Cv-. v. Su^red, 26 F.2d 205, 
38 App.D.C. 141, c-.*n-orari 


Capital Tracti on Co. v. Newmyer, 
49 S.Ct. 10, 278 U.S. 604, 73 L.Ed. 
531. 

D.C.—District Nat. Bank v. Maia- 
tiro. 60 F.2d 1078, 61 App.D.C 242 
—Pltzgerald v. Dodson, 26 F.2d 
522, 58 App.D.C. 150—Mandes v. 
Midgett, 261 P. 1019, 49 App.D.C. 
139. 

7- D.C.—Rfcketts v. U. S., 33 F.2d 
943, 59 App.D.C. 47—Frye v* Lyoa, 
299 P. 926, 55 App.D.C. 4$. 

8 . D.C—Prj^e V. Lyon, supra—Raub 
V. C;*rT?enter. 17 App.D.C. 505, af- 
l!rn'.tri 22 S.Ct. 72, 187 U.S. 159, 
47 LuEd. 119. 

a. DC.—Phillips V- Moore & Hilb 
279 P. 927. 51 App.D.C 349. 

119^ D.C.—^Washington Times Co. v, 
Bonner, 86 F,2d 886, 66 App.DC. 
280, 11G A-L.R. 393—Ramsey v. 
Boas, ^5 F.2d 685, 66 App.D.C 186. 
JLhaemo» &£ gxnsm alms» of discretioa 
Ii| a C&S& whero the verdict was 
not such as to present the Question 
of a grosa abuse of disoretien, tb# 
court" said that refusal to set aalda 
a verdict as exc^sive on motion for 
a new triai wili not be reviewed on 
appeal, but deemed it unnecessary to 
decide what it might do in case of a 
gross abuse of discretlon.—^Washing¬ 
ton Ry. & Electric Co. v. Upperman. 
47 App.D.C 219. 

11. D.C.—Diatr;tot of Columbia v. 
' Chessin, 61 F.2d 523, 61 App.D.C. 
260. 

D.C.—^Washington Ry. & Electrie 
€Jo. V. Clark, 46 App.D.C. 88. 

4 CJ. P S14 note 63 [hj—22 C,J. P 
527 noto 13 [q]. 
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■jiewaMe.^® 

(e) Questions of Fact; Verdicts and Find- 
ings 

A verdict, finding, or other determination of fact 
wrM not be disturbed or set aside on appeal where it Is 
supported by substantiai evidetvce arvd is not clearly 

erroneous. 

In an action at law a determination of a question 
of fact in the lower court will not be disturbed on 
appeal where it is supported by the evidence.^^ 
Where both parties move for a directed verdict, 
they thereby assume the facts to be undisputed and 
in effect submit to the trial judge the determination 
of the inferences proper to be drawn therefrom, 
and on review his finding, decision, or determina¬ 
tion mtist stand if the record discloses any substan¬ 
tiai evidence to support it.^^ The overruling of a 
motion for a new trial on the ground that the find- 
ing or verdict is conffary to the evidence, or is not 
snstained by sufficient evidence, is not assignable 
as error.^® 

Verdict or findings of jury. The verdict or find-, 
ings ot the jury will not be disturbed, or will be 
tahen as conclusive, where there is ample evidence 
to support the verdict or findings^^ or where no ‘ 
verdict could have ,been rendered which would not; 
have ignored important, convincing, and cruciai ev¬ 
idence given by honest and honorable withesses.^^ 
In determining whether the evidence is sufficient 
to support the verdict, the function of the court of 
appeais is not to weigh the evidence factually as 
the jury does, but to decide whether plaintiff’s case, 
as made, was strong enough for the court to allow 

13. D.C.“Ruby Lee Minar, Inc., v. 

Hammett, 53 F.2d 149, 60 App.D.C. 

1 211, certforari denied Minar v. Ham- 
mett, 52’S:Ct. 200, 284 XJ.S. 682, T6 
UBd. 576—Burlingrame v. Manches- 
ter, 44 App.D.C. 335. 

14. D.C.—U. S. V. Ingalls, 114 
839. 72 App.D.C. 383. 

15. D.C.—Counselman v. Pitzer, 79 
F.2d 707, 65 App.D.C. 71, certiorari 
denied 56 S.Ct. 310, 296 U.S. 660, 

80 L.Ed. 463—^Wardman Const. Co. 

V. Flynn, 54 F.2d 831, 60 App.D.C. 

357—^Lemon v. Martin, 3 F12d 710, 

55 App.D.C. 186—Splain v. B. F. 

Ooodrich Rubber Co., 290 F. 275, 

53 APP.D.C. 309—Campbell v. Wil^ 
iis, 290 F. 2T1, 53 App.D.<5. 296— 

Freeman v. W. B: Moses & Sons, 

285 F. 898, 52 App.D.C. 164. 

16. D.C.—Leapley v. Matthews, 50 
F.2d 1016, 60 App.D.C. 251—Whe- 
lan V. Welch, 269 F. 689, 50 App. 

D.C. 173. 

17. D.C.— V. Lenkin, 89 F.2d 
360, 67 App.D.C. 116—Chambers v. 

District of Columbia, 44 App-D.C. 

33L 


the jury to consider it.^^ The verdict or finding is 
conclusive as to a particular issue or question of 
fact which was properly submitted to the jury.^^ 
The question whether there was evidence for the 
jury on any particular issue must be determined by 
the reviewing tribunal according to its best jqdg- 
ment on the particular record involved and each 
case must rest largely on its own facts. 

A verdict approved by the trial court will not be 
disturbed,‘^3 and a judgment based on a corrected 
verdict will not be reversed on the ground that the 
defect in the verdict, which included a few extra 
days’ interest, was corrected by remittitur to con- 
form to the evidence.^^ 

Findings of court gencrally. The trial court’s 
fact findings will never be lightly disturbed by the 
appellate court and they will not be disturbed at 
ali where the reviewing court finds no reason to do 
S0.26 If they have proper evidentiary support and 
are free from legal error, the trial courfs fact find¬ 
ings will be regarded by the appellate court as con¬ 
clusive and binding, and as establishing with final- 
ity that the facts are in truth as faund.^*^ Ordi- 
narily the findings will not be disturbed if they are 
not clearly, plainly, palpably, or manifestly ■ wrong 
or erroneous;^^ and, a fortiori, they will not be 
disturbed where the court of appeais is not only 
unable to say that they are clearly erroneous> but 
is of the opinion that they are amply supported by 
the evidence.2^ The findings of fact are to be re¬ 
garded as adequately supported and left undisturbed 
if they are sustained by substantiai evidence,the 

22 . D.C.—Service Parking- Corpora¬ 
tion V. Washington Times Co., 92 
F.2d 602, 67 App.D.C. 351. 

23. D.C.—Ecohomon v. Barry-Pate 
Motor Co., 3 F.2d 84, 55 App.D.C. 
143. 

24. D.C.—Snider v. Lyons, 285 F. 

932, 52 App.D.C. 198. • 

25. D.C.—-Pezm Oil Co. v. VaCuiim 
Oil Co., 48 F.2d 1008, 60 App.D.C. 
96. 

26. U.S.—Jackson v. Toung, App.D. 
Cl, 120 F,2d 732. 

27. D.C.—Consolidated Realty Cor¬ 
poration V. Dunlop, 114 !p^.2d 16, 72 
App.D.C. 273—^Neely Electric Con- 
struction «& Supply Co. v. Brown- 
ing, 25 App.D.C. 84. 

28. D.C.—Colby v. RjLggs Nat. Bank, 

92 F.2d 183, 67 AppvD.C. 359. 114 
A.L.R. 1066. . ; 

29. D.C.—^Nichols v. Gaston, 112 F. 
2d 220, 72 App.D.C. 18^. 

30. DyC.-— Alabama Power Co- v. Mc- 
Ninph, 94 F.2d 601,. 68 App.D.C. 

lai , / 


F.2d 


Excessive verdict 

It is not within the province of 
the court of appeais to reverse a 
judgment for the reason that the 
verdict is excessive.—^American Se¬ 
curi ty & Trust Co. V. Kaveney, 39 
App.D.C. 223. . . - 

18. U.S.—Christie v. (jallahan, Al>p. 
D.C., 124 F.2d 825. 

19. U.S.—Christie ' v, Oallahan, su- 
pVa 

20. D.C.—MacDonald v. Schenkel, 
125 F.2d 737, 74 App.D.C 346. 

Kegliganoe 

D.C.^—Robertson v. Washington Ry. & 
Electric Co., i279 F. ISO, 51 App. 
D.C. 311. ■ 

FindixLg’ of fact imdex last ciear 
chance doctrine 

D.C.—Amdur v. Jacobsen, 57 App. 
D.C. 181, 18 F.2d 831. 

21 . D.C.—Service Parkin&. Corpora¬ 
tion V, Washington Times Co., 92 F. 
2 d 502, 67 App.D.C. 351—Fleming 
V. Fisk, 87 F.2d 747, 66 App.D.C. 
350—S. S. Kresge Co. v. Kenney, 
86 F.2d 651, 66 App.D.C. 274. 
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weighing confliaing testimony, there is some sub- 
stantial evidence to support the findings.^i Find- 
ings of fact based on conflicting evidence are re- 
garded as binding and conclusive on the appellate 
court and not to be disturbed,^- at least where they 
have sufficient support in competent believable evi- 
dence,^^ and are not clearly or plainly wrong or 
erroneous.^^ While error, which will resuit in re- 
versal, exists if the fact findings or conclusions are 
contrary^ to the evidence which is ali one way and is 
not immaterial, irrelevant, improbable, inconsistent, 
contradicted, or discredited,^^ the mere fact that the 
findings may appear to the appellate court to be 
against the weight or preponderance of the evi¬ 
dence will not cause them to be disturbed if they 
are not clearly, manifestly, or palpably against the 
great weight of the evidence.^^ 

A Judgment attacked on the ground that the find¬ 
ings of fact do not comply with Federal Rules of 
Civil Procedure, nile 52, 28 U.S.C.A. following § 
723c, may stand if the appellate court is afforded a 
ciear understanding of the basis of the decision.^'^ 
Prior to the effective date of such rule, it was held 
that, in the absence of speciai findings, a general 
finding was conclusive on all matters of fact.^^ 

Findings in equitable suit, While the court of 


iiiiuiiigb oi II Win nor oisturD tJiem on ap- 

peal unless, on examination of the evidence, it 
deems them clearly wrong.^^ It accords particu- 
lar deference and weight to, and seldom interferes 
with, the lower court^s findings in an equitable suit 
where the evidence is oral and conflicting;^! and 
it may uphold a finding even though there is con- 
fiicting evidence which would have justified a find¬ 
ing the other way.‘^2 

Findings of auditor or speciai fnaster. While it 
is true that the court of appeals will sustain the 
findings of an auditor or speciai master unless it is 
shown that there has been an error in law or a 
conclusion of fact unwarranted by the evidence, 
it will not hesitate to set aside such findings if they 
are clearly in conflict with the evidence.^^ When 
approved or concurred in by the trial court, the 
findings of the auditor or speciai master will not 
be disturbed or set aside except for an obvious and 
important error or mistake^^ in the application of 
the law or the consideration of the evidence.'^® 

(f) Harmless or PrejudiciaI Error 

The usual rulea as to harmless and prejudicial error 
have been applied many times in cases coming before 
the court of appeals for review. 

Appellant cannot complain of error which oper- 
ated in his favor and a judgment will not be 


31. B.C—Operative Plasterers’ and 
Cernent Pinishers" International 
Ass’n of U- S. and Canada v. Case, 
n F.2d 56, 68 App.D.C* U, 

32. B.C.—Crow v. Gore, 85 F.2d 291, 

66 App,D.a 125. 

4 C.J. p 883 note 33—25 C.J. p 987 
note 24. 

33- U.S.—Saul V. Sani, App.D.C., 122 
F.2d 64. 

34. D.C.—Hearst Radio v. Good, 91 
F.2d 555, 67 App.D.C. 250. 

35. D.C.—George v. Capital Trac- 
tion Co., 54 App.D.C. 144, 295 F. 
965. 

36^ D.C.—Sears v. Sears, 92 F.2<i 530, ' 

67 App.D.C. 379. 

37. D.C.—^Klimkiewicz v. Westmin- 
ster Deposit & Trust Co., 122 P.2d 
957, 74 App.D.C. 333—Goodacre v. 
Panagopoulos, 110 F,2d 716, 72 App. 
D.C. 25. 

Xn probate prooceding' 

The failure of the district court to 
separate findings of fact and con- 
olusions of law in a probate pro- 
ceeding in accordance with Fed.Rules 
of Civ.Proc. rule 52 (a) did not re¬ 
quire reversal of orders appealed 
from, especially in view of rule i 
81 (a) (1> providing that the mies do 
not apply to probate proceedings in 
the district court of the United States 


for the District of Columbia except 
to appeals therein.—^Burke v. Can- 
field, 121 F.2d 877, 74 App.D.C. 6. 

38. D.C.—Central of Georgia Ry. Co. 
V. West Virginia Pulp & Paper 
Co., 92 F.2d 292, 67 App.D.C. 309. 

39. D.C.—Abbott v. Coe, 109 F.2d 
j 449, 71 APP.D.C. 196—Garrity v. 

District of Columbia, 86 P.2d 207, 
66 APP.D.C. 256, 

40l D.C—Abbott v. Coe, 109 F.2d 
449, 71 APP.D.C. 196—Hazen v. 

Hawley, 86 F.2d 217, 66 App.D.C. 
266, certiorari denied 57 S.Ct. 315, 
299 U.S. 613, 81 L..Ed. 452—Garrity 
V. District of Columbia, 86 P.2d 
207, 66 App.D.C. 256—^Hotel La- 
fayette v. Pickford, 85 P.2d 710, 66 
App.D.C 211—Russell v. Wallace, 
30 P.2d 981, 58 App.D.C. 357, cer¬ 
tiorari denied 49 S.Ct 512, 279 U. 
S. 871, 73 L.Ed. 1007. 

41- D^C.—Jameson v. Brown, 109 F. 
2d 830, 71 App,D.C 254—Hearst 
Radio V. Good, 91 F.2d 555, 67 App. 
D.C. 250. 

42. D.C.—^Hotel Dafayette v. PSck- 
ford, 85 iF.2d 710, 66 App.D.C. 211. 

43; D.C.—Falcone v. Paradiso, 54 F. 
2d 715. 60 APP.D.C. 348—Weller v. 
WoM, 50 F.2d 1014, 60 App.D.a 
249. ^ 


44. D.C.—^Falcone v. Paradiso, 54 P. 
2d 715, 60 App.D.C. 348. 

45. D.C—^Washington Loan & Trust 
Co. V. Colby, 108 F.2d 743, 71 App. 
D.C. 236—McGrath v, McGrath, 4 
P.2d 297, 55 App.D.C. 221. 

4 C.J. p 895 note 61. 

Appellate eoiirt will not sabstitnte 
I its view» for those of master and 
trial court on matters of fact—Tut- 
son V. Holland, 50 F.2d 338, 60 App. 
D.C. 188, certiorari denied 52 S.Ct 
21, 284 U.S. 632, 76 L.Ed. 538. 

46. D.C.—Pidelity Storage Co. v. 
Jaques, 76 F.2d 427, 64 App.D.C. 
177—Graves v. Construction Engi- 
neers, 70 P.2d 754, 63 App.D.C. ISO. 

47. Requiring bond 

Where plaintifiE brought an action 
on an account for which defendant 
had given a note which had been 
lost by plaintifiE, defendant cannot 
complain • that the court, by analogy 
to the proceeding permitted by stat¬ 
ute, in an action on a lost instni- 
ment required a bond to indemnify 
defendant against liability on the lost 
note, even if.that requirement was 
not authorized, since it was favora- 
hle to defendant.—^Preeman v. W. B. 
Moses & Sons, 28S F. 898, 52 App.D. 
C. 164. 

Pavoscable evidence 
In an action for false arrest and 
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^fsed for errors occurririg on the trial where it 
^papent that substantial justice has been done 
the parties.^S Various errors, defects, or 
in^l^irities, or matters claimed to be such, have 
Ijeen heH under the circumstances, harmless or 
not prejudicial to the party complaining thereof 
and therefore not grounds for reversal. These in- 
dude defects or insufficiencies in respect of the 
pleadings;^^ misconduct of the court while con- 
ducting t|ie trial _ improper remarks of coun- 


sel;^^ the fact that no verdict was returned by 
the jtiry;52 and error or alleged error in granting 
or denying a motion for a bili of particulars,®^ per- 
mitting a supplemental pleading to be filed,^^ hear- 
itig evidence on a motion to dismiss a petition,^^ 
striking out afiidavits supporting a motion for sum- 
mary judgment,^® refusing to sustain a challenge to 
a juror,admitting^s or excluding^^ or striking 
out^^ or refusing to strike out^t evidence, giving®- 


imprisonment, recitais in a judg- 
joent on habeas corpus proceedings, 
introduced to prove plaintiffs release 
from arrest. that the warrant on 
TThich plaintiff was arrested was void 
and affidavit of lunacy insufficient, 
l)ecause not accompanied by a phy- 
sieian's certificate, tended to show 
tiiat plaintiff was released because 
of defects in the proceedings, not for 
want of probable cause, and were 
therefore favorable, and not preju- 
dicial, to defendant.—^Arnaud v. Lan^, 
gellotti, 269 F. 857, 50 App.D.C. 206. 
Error in instmotions 

—Steger v. Cameron, 109 F.2d 
347, 71 App.D.C. 202. 

48. D.C.—Coxe V. Ballard, 41 F.2d 
426, 59 App.D.C. 337. 

48. D.C.—^Fitzhugh v. District of 
Columbia, 109 F.2d 837, 71 App.D. 
a 290. 

50. U.S.—^Bethlehem Steel Co. v. Na¬ 
tional Labor Relations Board, App. 
D.C., 120 F.2d 641. 

5 L U.S.—Bethlehem Steel Co. v. 
National Labor Relations Board, 
supra 

ErroneoxLS argnment is reudered 
harmless hy instmction to the jury 
to disregard it.—^Washington Times 
Co. V. Bonner, 86 F.2d 836, 66 App.D. 

C. 280, 110 A.L.R. 393. 

92. Where hoth. parties moved for 
directed verdict 

D. C.—Lemon v. Martin, 3 F.2d 710, 65 
App.D.C. 186. 

53. U.S.—Brady v. Games, App.D.C., 
128 P.2d 754. 

D.C.—^Vansant v. Lindsley, 2 App. 
B.C- 42L 

54. Whexe supplemental pleading 
was snhsequently superseded by 
another pleading 

D.C.—Daly v. Sacks, 59 App.D.C. 216, 
58 F.2d 388. 

55. D.C.—Zibell v. Meacham & Bab- 
cock Shipbuilding Co., 16 F.2d 330, 
56 App.D.C. 886. 

5a= U.S.—Fox V. Johnson & Wina- 
satt, ApikD.C., 127 F.2d 729, af- 
flrming, D.C., 31 F.Supp. 64. 

67, D.C.—^Lewis v. Washington Ry. 
& Electric Co., 285 F. 977, 62 App, 
D.G. 243, 


58. U.S.—McWilliams v. Lewis, App. 

D.C., 126 F.2d 20Q. 

D.C.—Washington & O. D. Ry. Co. 
V. Smith, 289 F. 582. 53 App.D.C. 
184—Burnstine v. Drew, 269 F. 677, 
50 App.D.C. 161. 

Opinion evidence 

D.C.—Hazen v. Hawley, 86 F.2d 217, 

66 App.D.C. 266, certiorari denied 

67 S.Ct. 315, 299 U.S. 613, 81 L. 
Ed. 452. 

Evidence obviously harmless 

Error in the admission of evidence 
is not ground for a reversal where 
such evidence was so utterly irrele- 
vant or immaterial or unimportant 
that it was obviously harmless.— 
Hazen v, Hawley, 86 F.2d 217, 66 
App.D.C. 266, certiorari denied 67 S. 
Ct. 315, 299 U.S. 613, 81 L.Ed. 452— 
4 C.J. p 969 note 56. 

In action for alienation of affec- 
tions, the admission of certain testi- 
mony was not reversible error where 
no substantial injustice was done to 
appellant by reason of the testimony. 
—Richards v. Lorleberg, 79 F.2d 413, 
65 App.D.C. 57, certiorari denied 56 
S.Ct 178, 296 U.S. 642, 80 L.Ed. 456. 

Error cured or reudered harmless 
hy other matters 

(1) The admission of improper and 
objectionable evidence consisting of 
letters is harmless where the fact 
thereby sought to be shown is fully 
and clearly established by other evi¬ 
dence which is competent.—McReyn- 
olds V. W. F. Roberts Co., 62 App. 
D.C. 48, 281 F. 286. 

(2) Also error, if any, in admit- 
ting" exttajudicial statement was not 
prejudicial, where fact stated was 
conclusively established by evidence. 
—Wagar v. Stalcup, 73 F.2d 986, 64 
App.D.C. 50. 

(3) Any error in permitting one 
party to introduce only a portion of 
a deposition taken by his opponent 
becomes immaterial where the party 
taking the deposition subsequently 
introduces ali of it.—New * Arcade 
Co. V. Owens, 258 F. 965, 49 App.D.C. 
66 . 

(4) The defect in a question is 
cured where it is suppUed by the 
answer qf the witness.—S. y. 
Woltman, 57 F.2d 418, 61. App,D.C. 
§2. . , 
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(5) Any error in admission of tes¬ 
timony on cross-examination of de¬ 
fendant called as plaintiffs witness, 
because directed to material matters 
not brought out on direct examina- 
tion, was cured by action of defend- 
ant's counsel in accepting her as his 
own witness.—Lemon v. Martin, 3 
F.2d 710. 55 App.D.C. 186. 

(6) Error in the admission of evi¬ 
dence is harmless where the court, 
in accord&nce with the competent 
evidence ixi the case, directs a ver¬ 
dict on the count or issue on which 
the improper evidence is admitted.— 
Washington & O. D. Ry. Co. v. Dula- 
ny, 53 App.D.C. 67, 288 F. 421. 

59. D.C.—^Wardman v. Washington 
Loan & Trust Co., 90 F.2d 429, 67 
App.D.C. 184—^Wilson v. Borden, 
62 F.2d 866, 61 App.D.C. 327, cer¬ 
tiorari denied 53 S.Ct. 506, 288 U. 
S. 615, 77 L.Ed. 988—Sands v. Mc- 
Neill, 2S1 F. 589, 52 App.D.C. 85— 
Janes v. Janes, 278 F. 576, 51 App. 
D.C. 267—'Crook v. Maryland Inter¬ 
national Trust Co., '32 App.D.C. 490. 
Where same evidence was suhse.. 
qnently admitted, the exclusion was 
not prejudicial error.—Economon v. 
Barry-Pate Motor Co., 3 F.2d 84, 5b 
App.D.C. 143—Rogers v. Rawlings, 
298 F. 683, 54 App.D.C. 361. 

Where other evidence establishes 
fact sought to be shown by the ex- 
cluded evidence, the error js cured.— 
Pollock V. Jameson, 70 F.2d 756, 63 
App.D.C. 152. 
rinding of fact 

The exclusion of evidence is harm¬ 
less error where the court or jury 
find as a fact the matter which such 
evidence would have tended to show. 
—Steger v. Cameron, 109 F.2d 347, 71 
App.D.C. 202—Janes v. Janes, 278 
F. 576, 51 Ap-p.D.C. 267. 

€0. Where error cured by fludlngs 

D.C.—Baber v. Baessell, 85 F.2d 725, 
66 App.D.C. 226. 

61 . D.C.—Globe Furniture Co. v. 
Gately, 279 F. 1005, 51 App.D.C. 
367. 

62 . D.C.—^Regal Oleaners & Dyers v. 
Pessagno, 109 F.2d 453, 71 App.D.C, 
199. 

4 OJ, p 1029 note 30, 
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or refusing to give®® instmctions, directing^^ or 
rcfusing to direct®^ a verdict on one of two cx>uats 
or pleaSj refusing to cite for contempt,®® or in de- 
nying a right to supersedeas on appeal from an or- 
der.^^ Statements made in the presence of the jury 
were not prejudicial to plaintiff where a verdict was 
directed for defendant and a reference in the 
opinion of the court to the answer of a defendant 
who did not appeal is not ground for reversal 
where the answer of the defendant who did appeal 
justifies the decree.®^ 

However, the court will refuse to reverse for 
error only when it is certain that the error could 
not have prejudiced the complair.ing party;^^ the 
error will be presumed to be injurious where it is 
not shown that it did not or could not prejudice- 
the party against whom it was committedJ^ The 
court of appeals will reverse for errors in respect 
of parties which materially affected the rights of 
appellant;^- error in the admission of evidence 
which apparently aifected the jury in their ver¬ 
dict the improper exclusion of material testi- 
mony oflFered in explanation or rebuttal;'^^ error 
in not allowing defendant to lay an adequate foun- 
dation for admission of secondary evidence of a 
signed statement constituting an admission sub- 
mission of the case on erroneous instructions which 
operated to the prejudice of the complaining par¬ 
ty and failure of the trial court to comply with 


a nile of court requiring it to disregard, at every 
stage of the proceeding, any error or defect in the 
proceeding which does not affect the substantiai 
rights of a party.’^’^ Error in admitting incompe- 
tent evidence is not cured by giving an instruction 
which is not responsive to the evidenceJ^ 

(10) Determination and Disposition of 
Cause 

Such general principies as are applicable to the par- 
ticular case are controlling in determining whether the 
judgment is to be afflrmed, modifiedr or reversed and 
what, if any, furtber proceedings in the cause are to be 
ordered or permitted. 

While the court of appeals has jurisdiction, as 
shown infra this section and as expressly provided 
by statute, to affirm, reverse, or modify a judgment 
of the municipal court or of the district, formerly 
supreme, court properly brought before it for re- 
view, its jurisdiction to review one judgment does 
not give it power to reverse or modify another and 
independent judgment.79 Its duty is to give judg¬ 
ment after an examination of the entire record,^®* 
without regard to technical errors or defects not 
affecting the substantiai rights of the parties.^i 

Affirniance. The judgment appeal ed from will 
be affirmed in a proper case,^^ as where appellant 
has failed to demonstrate error or to overcome a 
presumption of correctness^^ or the questions in- 


63. D.Ci.—Xew Arcade €o. v, Owens, 
25S F. 965, 49 App.D.C. 65. 
Ssi»la.3iatio]i to jury by coansel 
Where defendant*s requested in- 
struction on burden of proof was 
properly refused because it did not 
correctly state the law, but defend- 
ant’s counsel was permitted to, and 
did, explain to the jury wbat the 
plaintiffs' burden was, verdict for 
would not be disturbed.— 
ilcWilliams v, hewis, App.D.C., 125 
F.2d 200- 

04. U.S.—Weiss V. District Title 

Ins. Co., App.D.C., 121 F.2d 900. 
66- v. Parker, 2 F.2d 127, 

55 App.D.C» 18. 

66. D.CLr^Liipschutz v- Phillips, 273 
F. 748, 51 APP.B.C. 20. 

67. Where ordex is aJirmeNi ou ap- 
I^eal 

D.C.—Reed v. Reed, 280 F. 10O&, 
App.D.C. 35. 

68. D.C.—Lteonard v. Xorthwestem 
Kat. Ins. Co. of MUwaukee, Wisu 

' sa# F. 318, 53 App.D.C. 343. 
est D.C.—^Kellogg- V- Mutual JL. Ina 
Co., 25 App.D.C. 36. 

T 0 L Dc<l-^Cbi€hester Chemical Co. w 
D. a, 49 F.2d 516, 60 App^D.a 134. 
71. D.C.—^Traver v. Smolik, 43 App. 
D.C. 150. 


712. D.a—Flynn v. Brooks, 105 F,2d 
766, 70 App.D.C. 243. 

73. D.C.-<iarIe v. Hainey, 83 F.2d 
I 500, 65 App.D.C. 343. 

4 C.J. p 972 note 70. 

74. D.C.—Berry v. (Littlefleld, Al- 
vord & Co-. 296 F- 285, 54 App.D.C. 
195—^Lisner v. Hughes, 258 F. 512, 
49 APP.D-C. 40. 

75. U.S.—^Nu Car Carriers v. Tray- 
nor, App.D.C., 125 F.2d 47. 

TS. D.C.—Old Dominion Stages v. 
Connor, 90 F.2d 403, 67 App.D.C 
158. 

77. D.C.—District of Columbia, to 
Use of Hydroseal Waterproofing 
Co., V. Sun Indemnity Co. of New 
York. 82 F.2d 454. 65 App.D.C. 198 
—District of Columbia, to Use of 
Cambridge Wheatley Co., v. U. S. 
Casuaity Co., 82 F.2d 453, 65 App. 
D.C. 197^—^District of Columbia, to 
Use of Philip Carey Co., v. U. S- 
Casualty Co., 82 F.2d 451, 65 App^ 
D.C 135- 

78. D.C—^Karrick v. Holloway; 54 
App.D.C 252, 296 F. 999. 

General iustmctioa 

Error In the admission of evidence 

calculated to create sympathy for 

plaintiff is not cured by a general 

instruction as to the measure bf 

572 : 


damages.—^Zinkhan v. District of Co¬ 
lumbia, 50 APP.D.C. 312, 271 F. 542. 

79. U.S.—Reed v. Allem, App.D.C, 52 
S.Ct. 532, 286 U.S. 191, 76 D.E<L 
1054, 81 AL.'R. 703, reversing, C. 
CA, Aiien v. Reed, 54 F.2d 713, 
certiorari granted Reed v. Allen, 52 
S.Ct. 210, 284 U.S. 615, 7$ L.E(h 
525. 

80l D.C—District of Columbia v. 
Chessin, 61 P.2d 523, 61 APP-D.C. 
260. 

81. D.C—^District of Columbia v- 
Cheasin, supra^—Carson v. Jackson, 
281 F. 411, 52 App.D.C. 51. 

Improper <anestioxi 

In a personal injury action, a gnes- 
tion concerning a personas drinking 
habits over a twelve months' period 
should not have been asked, but it 
would be going too far to say that it 
constituted reversible error, especial- 
ly when it was coupled with an in- 
Quiry regarding 'drinMng at the timfr 
of tbe ihjnry.'—Radio Cab v. Houi^r, 
App.D.C, 128 F.2d 604. 

82. D.C-^GoSs v. Verzi, 289 F. 1019, 
53 App.D.C 288—^Poling v. Wash¬ 
ington Uroan & Tnist CoL, 389 P» 
[610, 53 r^p.DC. 212» 

88. U-S.~Akron Standard Mold Co» 
V. Coe, App.D.a, 125 F.2d 203. 
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yolvdd liave become moot and no controversy re- 
maks.®^ 

Uodification. A judgment wbich is too broad 
jjiay be modified by the reviewing court.^5 

Reversat generally. A re ver sal may be proper 
aBd necessary in the particplar case.^S A judgment 
will be reversed for failure to award nominal dam- 
ages where it appears from the record that, on an- 
otber trial, actual and substantial damages may be 
recovered.^'^ A reversal does not control the in- 
terests of parties who did not join, or were not 
made parties to, the appeaL^^ 

Remand for further proceedings. Where the con- 
dition of the cause or the record is such that the 
coijrt qf appeals cannot inake a final disposition of 


the case or render judgment with safety to the 
rights of the parties, it will order, or grant permis- 
sion for, a new trial or other proceedings in the 
lower court.^^ The nature and extent of the pro- 
ceedings which will be ordered on a reversal ancf 
remand is a matter largely within the discretion of 
the appellate court.^o Various steps and proceed¬ 
ings which, in particular cases, the court of ap¬ 
peals has deemed it proper to order, or grant per- 
mission for, include the entry of a particular judg¬ 
ment or decree,^^ the vacation of a decree;®^ dis- 
missal of the proceeding,^^ quashing a writ of re- 
plevin and ordering a retum of the property,^^ 
transfer to the probate court,®^ a new trial of one 
issue alone,®^ amendment of pleadings,®*^ the tak- 
ing of further evidence,®^ the making of findings 


^ D.O.—W. Ames & Co. v. Wallace, 
81 P.2d 414, 65 App.D.O, 150—Engle 
V. McNeill, 48 App.D.C. 358. 
Dismissal of appeah where <iuestio,ps 
are moot see supra § 324 b (8). 

35. U.S.—Braffy v. Games, App.D.G., 
128 P.2d 754. 

se. D.C.—Plynn v. Potomac Electric 
Powe^r Co., 47' F.2d '978, 60 App.D. 
a SS^Payne v. Hearst, 269 F. 678, 
50 App,D.C. 162—District of Co- 
iambiai v. Caton, 48 ApplD.C. 96— 
John GUI & Sons v. Kahl-Holt Co., 
47 App.D.C. 53. 

OxL eonsent and confesslon of error 
Ixy appellee 

D.C.—American Security & Tfust Co. 

V. Thompson, 42 App.D.C. 382. 
Condltional reversal 
Where the jury returned a verdict 
for plaintiff for six thousand .dollar^ 
assessing five thousand dollars as 
compensatory and one tljipusand dol¬ 
lars as punitive damages,/ and the 
court of appeals found that the low¬ 
er court erred in permitting thje 
iury to award punitive daniages, the 
judgment was reversed, unless plain- 
tiff sbould remit one thpusand. dol- * 
lars.—A S. Abell Co. v. Ingliam, 43 
App^p.G. 582. 

87.. D.C.—Smith v. Doyle, 98 F2d; 
,341, ,69 App,D.C. , 60. 

88 . D.C.—GwofCord' v. Intemationall 

Mercantile Marine Co.,i 11^ F.2(I 
179^ 72 App.D.C; 225. . 

89. D.C:—Consolidated Radio ^, Art- 
ists V, Washington Section, Na¬ 
tional- Council of Jewish .Juniors, 
105 F.2d 785, 70 App.D.C. 263— 
Maier v. Independent Taxi, Owner's 
Ass’n, 96 F.2d 579, 68 App.D.C. '307 

, —Fields V. Central Nat. Bank, 10 
App.D.C. 1. ^ ^ . 

■Where joint verdict and judgment 
•fifahiurt two appellants is erroneous 

ae to one of them, the judgment will 
be reversed and the case remandfed, 
wlth ^ diiteetibajfcS *'t?b tset» aside ' su^sh 
jaxtd t peinoit' the' lappae e 


to elect to become nonsuit against 
the successful appellant, and take 
judgment on the verdict against the 
other appellant, and if appellee does 
not so elect, then to set aside the 
verdict and order a new trial gener- 
ally.—J. E. Taylor & Co. v. Empire 
‘Lighting Fixture Co., 273 F. 739, 61 
App.D.C. 11. 

90- D.C.—Davis v. Davis, 96 P.2d 
512, 68 App.D.C. 240, certiorari 

granted ,58 S.Ct. 944, 30'4 U.S. 552, 
82 L.Ed, 1523, reversed on other 
grounds 59‘s.Ct.-3, 305 U.S. 32, 83, 
L.Ed. '26, IIS A;L.R. 1518, motion 
denied 59 S.Ct. 773. 

Corriection of statement of evidence 
If statement of evidence which 
was not submitted to, or approved 
by, trial court, judicial approvai be- 
ing unnecessary under, district court 
rule, did not reflect accurately evi¬ 
dence which was received, the matter 
Was for attention, correction/ and 
disposition of trial court in further 
proceedings.—Miller v. Miller, 114 F. 
2d 596, 72 App.D.C. 348. ’ 

91. D.C.—McDonald v. Maxwell; 12 
F.2d 822. 56 App.D.C. 287r^BeTg- 
land v. Owen, 48 App.D.C. 26— 
iLasfer v. Lasier, 47 App.D.C 80. 
Where ;^al'court erroneously de- 
nies motion for directed Verdict, pre- 
sumably It is duty of United State» 
court of appOaIs to reverse And re¬ 
mand with instruction» to enter 
judgment for the moving party.— 
Fessagno v. Euclid Inv.' Co., 112 F. 
2d 577, 72 App.D.C. ‘ 141, reversing, 
D.C., 25 F.Supp. 896. ' 

New trial not deslred by appellee : 

After a oase» hais been' reversed 
and remanded for new triah a peti- 
tion by appellee, plaintiff in the shit, 
stating it does not desire a new tri¬ 
al' or ‘ to 'phesent new testimomy; but 
is^' vS-illing'' to stand bn the 'record 
made, and prefers a decision 'direct- 
ing the lower court to enter judg- 
nkentJ against it; so that it may ap^ 
peol to the supreme court without 

>73^ 


further delay, should be grantedi— 
National League of Professional 
Baseball Clubs v. Pederal Baseball 
Club of Baltimore, 269 F. 681, 50 
App.D.C. 165, affirmed Pederal Base¬ 
ball Club of Baltimore v. National 
League of Professional Base Ball 
Clubs, 42 S.Ct. 465, 259 U.S. 200, 66 
L.Ed. 898, 26 A.L.R. '357, leave to 
present petition for rehearing grant¬ 
ed 42 S.Ct. 587, 66 (L.Ed. 898. 

92. D.C.—^Addison v. Barnes, 45 
App.D.C. 284. 

9®. D.C.—Seymour v. Nelson, 11 
App.D.C. 58. 

94. D.C.—Wallace v. Degree, 38 
App.D.C. 145, Ann.Cas.l913C 118. 

95. D.C.—Gracie v. American Secur¬ 
ity & Trust Co,^ 277 P. 54'3, 51 App. 
D.'C. 141. 

96. D.C.—Faulks v. Schrider, 99 F. 
2d 370, 69 App.D.C. 137. 

97- U.S.—Brown v. Christman, App. 
D.C., 126 P.2d 625. 

D.C.—Boss V. Hardee, 93 P.2d 234, 
68 App.D.C. 75—Lewis v. LUliston, 
89 F.2d 847, 67 App.D.C. 103—Ad- 
dison V. Bames, 45 App.D.C. 2f84. 
Determina-tion without prejudice 
In suit by members of unincorpo- 
rated association composed of men 
Who owned and operated taxicabs to 
prevent suspension of their licenses 
because, of nonpayment of judgmepf 
for injuries inflicted by one member, 
determination that theory that plain- 
tiffe were not bound by the judg¬ 
ment because not properly before 
court rend-ering judgment could not 
be oonsidered because not raised in 
district court was made without prej¬ 
udice to right of. district court, if it 
deemed. th.at justice so required, ,to 
permit pladn,1iifE^ to amend their. com- 
plaint.—Ghamp v.i Atkins, App.D.C., 
128 F.2d 6^01,, . : . ^ 

96. D.C.—Boss V. Hardee, 93 F.2d 
; 434, 68 App.D.a tSi " . * 
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of fact,®^ and reinstatement of a verdict and pass- 
ing on an alternative motion for a new triaL^ 
However, the court, on reversing a decree dismiss- 
ing ^ bili on a motion in the nature of a demurrer 
to the pleading, should not direct a final decree;^ 
and the equitable povver of remanding with in- 
structions to grant leave to amend the bili by add- 
ing a necessary party defendant will not be exer- 
cised in a case involving a public contract, work 
under which has, before the decision on appeal, 
progressed to the extent that large public interests 
are involved, where complainanfs attention was 
previously called to the defect of parties and he 
made no offer to amend.^ A reversal and remand 
are not made necessary by a change of law which 
preserves pending appeals and decision thereof in 
accordance wdth previous law.^ 

Mandate and s%d>sequent proceedings. A man¬ 
date granting restitution of property obtained un¬ 
der an erroneous judgnient should not dispose of 
deposits in court.^ While a mandate may be re- 
called and amended,® a particular amendment may 
be unwarranted,'^ and, where it is obvious that oniy 
one act remains to be done, a motion to recall the 
mandate for amendment on the ground that there 
exists misapprehension as to its scope will be de- 
nied.^ 

In subsequent proceedings in the lower court, the 


mandate, as properly interpreted,^ should be com- 
plied with,^® and the decision on appeal should be 
followed, it being the law of the case.^i While, 
on the vacation of a judgment and the granting of 
a new trial under the mandate, the case stands as 
originally, the former trial and ali that occurred 
in connection therewith being a nullity,^2 neverthe- 
less, where the court of appeals held on appeal that 
the evidence made a question for the jury, the low¬ 
er court, on a new trial, is required, on substantial- 
ly the same evidence, to submit the case to the ju- 

jy 13 

Where a motion for judgment on the mandate was 
overruled on submission to a district judge while 
presiding in the motions division, a motion for re- 
hearing on the motion for judgment is properly 
before the same judge, notwithstanding the tenni- 
nation o£ his assignment to the motions divisiom^^ 

§ 325. District Court of United States 

The distrtct court, formerJy the supreme court, pos- 
sesses both local and federal jurisdiction. Its loca! ju- 
risdiction is original and general. 

The supreme court of the District of Columbia 
was established in 1863 by 12 St. at L. p 762 c 91. 
It superseded, and succeeded to the jurisdic¬ 
tion of the Circuit court of the District which 
was established in 1801 by 2 St. at L. pp 103, 


99- O.C.—Boss V. Hardee, supra- 

1. I>.C-—Piessagno v. Euclid Inv. Co., 

■ 112 F.2d 577, 72 App.D.C. 141, re¬ 
versing, O.O., 25 F.Supp. 896. 

U.S.—Lane v. Pueblo of Santa 
Rosa, 39 S.Ct. 185, 249 U.S. 110, 63 
LJEJd. 504, reversing Pueblo of 
Santa Rosa v. I*ane, 46 App.D.C. 
411. 

3L D.C.—Hyman v. Rudolph, 281 F. 
1017, 52 App.D.C. 105. 

4. D.C.—Barbagollo v. Pishbien, 286 
F. 780, 52 App.D.C. 318- 

5- D.C.—^Wilson V, Newburgh, 43 
App.D.C. 202. 

e- D.a—Prall V. Prall, 15 F.2d 735, 
56 App.D.C. 336, grajiting in part 
motion to amend mandate 13 F.2d 
305, 56 App.D.C. 333. 

7. D.C.—Prall v. Prall, supra. 

5. D.C.—Snyder v. Hunter, 11 F.2d 
336, 56 App.D.C, 164, denying mo¬ 
tion to recaJl mandate 8 P-2d 902, 
56 App.D.C. 41. 

Sl D.C.-^Eichberg v. U. S. Sbipping 
Board Dmergency Fleet Corpora¬ 
tion, 285 F. 938, 52 App.D.C. 194— 
Krtights of Pythias of North Ameri- 
ica, South America, Eurc^, Asia, 
Aflrica, and Australia v. Grand 
Dodge of Kuights of Pythias of 
North Americta, South America, Eu¬ 
rope, Asia, an»! Africa, 265 F. 453,' 


49 App.D.C. 303—District of Colum¬ 
bia V. Washington Terminal Co., 47 
App.D.C. 570. 

lOu D.C.—Hartman v. Masters, 46 
App.D.C. 271. 

IDecree, entered on mandate after 
affirmance without modification, can- 
not enlarge scope of former decree; 

I but it is in substantial conformity 
I with original decree, where both re¬ 
quire same acts from defendants.— 
Work V- Re€ui, 23 F.2d 139, 67 App. 
D.C, 312. 

11- D.C.—^Walker v. Gish, 273 P. 366, 
j 51 APP.D.C. 4. affirmed 43 S.Ct. 174, 

; 260 U.S. 447, 67 LJEJd. 344. 

I Decision in respeot of persons liable 
i D.C.—^Thompson v. Parfc Sav. Bank, 

I 96 F-2d 544, 68 AppuD.C. 272, cer- 
* tiorari denied 69 S.Ct, 82, 305 U.S. 

! 606, 83 L.Ed. 385, and Cox v. 

Thompson, 59 S.Ct. 66, 305 U.S. 
606, 83 DEd. 385. 

Bule without application 

Where husband obtained a divorce 
a vinculo matrimonii in Virginia aft¬ 
er having been granted a divorce a 
mensa et thoro by the district oourt 
of the United States for the District 
of Columbia which also awarded ali- 
mony to wife, district court was sus- 
tained pn appeal in denying hus- 
band's petiti on to set aside or modi- 
fy it» order» new petition for reduc- 

574 


tion of alimony was denied under the 
law of the case rule, the court of 
appeals on appeal held that the Vir¬ 
ginia decree was not entitied to 
full faith and credit in the District 
of Columbia because of lack of ju¬ 
risdiction of Virginia court, and the 
supreme court on certiorari held that 
Virginia court had jurisdiction and 
that its decree was enforceable in 
the District of Columbia, the law of 
the case rule had no application, and 
the district court was required on re¬ 
mand to vacate its original order 
and to relieve husband from making 
further alimony payments.—Davis v. 
Davis, 114 F.2d 492, 72 App.D.C. 341. 

To prevent application of rule 
there must be a ciear case showing 
that earlier adjudication was plalnly 
wrong and that manifest injustice 
would be worked.—Brown v. Gesell- 
schaft Fur Drahtiose Telegraphie, M. 
B. H,, 104 P.2d 227, 70 App.D.C. 94, 
certiorari deni^ Brown v. Gesell- 
schaft Fur Drahtiose Telegraphie, M. 
B. H., 59 act 1038, 307 U.S. 640, 83 
L.Bd. 1521. 

12: D.C.—^Wilson V. Newburgh, 42 
App.D.C. 407. 

13- D.C.—U. S. ex reL Smlth V- 
Stewart 3 P.2d 93 6^ 55 AppJD.G 

14- U-S.—In re Dunlap^s Guaxdian- 
8hip> D-CXD.C., 36 F.Supp. 545. 
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e 15 § name was 'changed to the dis- 

^ court of the United States for the Dis- 
trict of Coltimbia by a statute, Act of June 25, 
1936, 49 St. at L. p 1921 c 804, which provided, 
however, that nothing contained therein should af¬ 
feci the jurisdiction or functions of the court. It 
is a single court of general jurisdiction^^ and the 
cotirt of general original jurisdiction within the 
District,^® occupying the same relation to the Dis- 
trict of Columbia that a state court of similar ju¬ 
risdiction does to a state.^*^ In addition to such 
general original jurisdiction within the District, it 
possesses the same powers and jurisdiction as the 


district courts of the United States and such fur- 
ther special jurisdiction as is conferred bn it by 
congress.^® It is a district court of the United 
States within the meaning of some,^^ but not oth- 
er,2® federal statutes. As required by statute, it 
holds a general^i and special^^ terms; but in SO' 
far as it embraced matters of appellate jurisdic¬ 
tion, the general term was superseded by the stat¬ 
utes substituting the court of appeals therefor.^^ 
The special terms are known respectively as the 
Circuit court,^^ the equity court,^5 and the criminal 
court,26 and, likewise, a special term known as the 


15 . O.C.—Ke Gompers, 40 App.D.C. 

m. 

16 . D.c.—u. S. V. West, 34 App.D.C. 

U. 

C.J. p 987 note 36. 

17 . D.C.—Lyttle v. National Surety 
Co„ 43 App.D.C. 136. 

IB. U.S.—Hine v. Morse, D.C., 31 S. 
Ct. 37, 218 U.S. 493, 64 L.Ed. 1123, 
21 Ann.Cas. 782. 

26 C.J. p 987 note 38. 

Pormerly the powers of the su¬ 
preme court of the District of Co- 
lumbia in patent cases were the same 
as those of Circuit courts of the 
United States.—Cochrane v. Deener, 
D.C., 94 U.S. 780, 24 L.Ed. 139, 
XzdTLSive jurisdiction 
The district court for District of 
Columbia has exclusi ve jurisdiction 
of suits ag-ainst an executor on 
claims against the estate, but an 
attachmeht or garnishment directed 
to an executor, in connection with an 
action against a third party who 
claims an interest in the estate, is 
not such a suit.—Prank v. Malone, 
App.D.C., 126 F.2d 651. 

ConcTirrent jurisdiction 
Under 38 U.S.C.A. § 445, the dis¬ 
trict court of the United States for 
the District of Columbia has orig- 
inal jurisdiction to hear and defer- 
mine action by national bank as con- 
^rvatpr of incompetent to recover 
monthly and total disability benefits 
under converted war risk policy; and 
it ts unimportant that such jurisdic¬ 
tion is concurrent with that con¬ 
ferred on district court of United 
States in district where veteran re¬ 
sides.—First Nat. Bank v. U. S., D.C. 
D.C., 30 F.Supp. 730. 

Statutory jurisdiction of suits au- 
thorized by Trading with the Ene- 
my Act see the C.J.S. title War § 
26, also 67 C.J. p 397 note 4, p 398 
note 18. 

Supreme court of District bf Oolum- 
bia as bankruptcy court' see Bank- 
ruptcy § 19. 

19. U.S.—Swift & Co. V. U. S.; App. 
D.C., 48 S.Ct. 311, 276 U.S. 311, 
72 LuEd. 587. 


Status as constitutional court see 
supra § 323. 

20. U.S.—^U. S. V. Burroughs, App. 
D.C., 53 S.Ct. 574, 289 U.S. 159, 77 
L.Ed. 1096. 

21 . U.S.—Spalding v. Mason, App. 
D.C., 16 S.Ct. 592, 161 U.S. 375, 40 

! L.Ed. 738. 

[D.C.—U. S. V. Wood, 8 D.C. 241. 

i 22. D.C.—Cook V. Speare, 13 App.D. 

[ C. 446. 

25 C.J. p 988 note 40. 

23. U.S.—^Federal Trade Commission 
V. Klesner, 47 S.Ct. 557, 274 U.S. 
145, 71 L.Ed. 972, reversing 6 F.2d 
701, 56 App.D.C. 3, certiorari grant- 
, ed 46 S.Ct. 102, 269 U.S. 645, 70 L. 
Ed. 404. 

D.C.—U. S. ex rei. Eure v. Borden, 
80 F.2d 527, 65 App.D.C. 84. 
Decisions tuider former appellate jn- 
risdiction 

(1) From the final decision of one 
of the justices of the supreme court 
at chambers, on the hearing and de- 
termination of habeas corpus dis- 
charging the prisoner, an appeal 
might be taken to the general term 
at the instance of the attorney gen¬ 
eral of the United States.—^Matter of 
Taylor, 10 D.C. 426. 

(2) On appeal from a judgment of 
the municipal court, it was necessary 
to comply with requirements relating 
to an appeal bond and approval 
thereof.—Monahan v. Murray, 269 F. 
476, 50 App.D.C. 134. 

(3) A notice stating that one of 
two persons whose names and ad- 
dresses were given would be offered 
as surety, sufficiently complied with 
the rule of practice requiring such 
notice to contain “the name and ad- 
dress of the proposed surety.”—Lieb- 
man v. FTomm, 47 App.D.C. 540. 

(4) A landlord could not in 

supreme court on appeal from the 
municipal court in a proceeding to 
dispossess a tenant rely on a breach 
of the lease not alleged by him in 
his complaint in the municipal court- 
—Da vis V. Taylor, 276 F. 619, 61 App. 
D.C. 97. . . 

(6) If thfe municipal cotirt had no 

S75 


jurisdiction in a case, the supreme 
court acquired none by an appeal. 
—Gray v. Ward, 45 App.D.C. 498. 

(6) Where a case over which the 
municipal court and the supreme 
court had concurrent jurisdiction was 
brought from the former court into 
the latter by certiorari, it hecame a 
case pending in the latter court the 
same as though it had been original- 
ly instituted therein.—^New Arcade 
Co. V. Owens, 258 F. 965, 49 App. 
D.C. 65—Bradford v. Brown, 22 App. 
D.C. 455. 

(7) In such case a set-ofC might be 
asserted for the first time in the su¬ 
preme court.—^New Arcade Co. v. 
Owens, supra. 

(8) Also, the supreme ctourt might 
render judgment thereon for an 
amount in excess of the judisdiction 
of the municipal court.—New Arcade 
Co. V. Owens, supra. 

(9) An appeal did not lie to the 
supreme court sitting in general 
term from an order of the Circuit 
court vacating a judgrment by de- 
fault.—Meloy v. Grant, 15 D.C. 486. 

(10) Findings of an auditor, con- 
curred in by the lower court, were 
permitted to stand unless some ob- 
vious error had intervened in the 
application of the law or some seri- 
ous or important mistake had been 
made in the consideration of the evi- 
dence.—York v. Tyler, 21 D.C. 265. 

24. U.S.—Gordon v. Randle, App. 
D.C., 23 S.Ct. 635, 189 U.S. 417, 47 
L.Ed. 875. 

25 C.J. p 988 note 41. 

25. U.S.—Cochrane v. Deener, D.C.„ 
94 U.S. 780, 24 L.Ed. 139. 

25 C.J. p 988 note 42. 

Suit which could only hav© heeu 
hrought iu court of equity was prop- 
erly brought in the supreme court of 
the District, sitting in equity.—Swift 
& Co. V. U. S., App.D.C., 48 S.Ct. 311, 
276 U.S. 311, 72 L.Ed. 687. 

26. U.S.—Hyde v. Shine, Cal., 25 S. 
Ct. 760, 199 U.S. 62, 50 L.Ed. 90. 

25 C.J. p 988 note 43. 

Criminal Jurisdiction of supreme 
court see Criminal Law § 124, 
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probate coun,^^ and it also sat as the di striet court 
of the United States.^^ 

In an eqiiity case, the court has continuing ju- 
risdiction to ^rant full and complete reliefbut 
the equity court is without jurisdiction of matters 
over which exci usi ve jurisdiction is conferred on 
the probate court and where the supreme or dis- 
trict court is exercising jurisdiction which is ex- 
pressly limited by statute and is identical with that 
conferred on district courts of the United States, 
such as jurisdiction with reference to the action of 
a particu3ar commission, its authority is not en- 
larged by its general equity jurisdiction. 

The probate court, or district court sitting in pro¬ 
bate, although possem sing exclusive jurisdiction over 
probate matters,^^ is a tribunal of limited powers 
and jurisdiction.^^ Generally speakingf, it exercis- 
es the same powers as were conferred on the or- 
phans' court of Maryland by the Act of 1798, to- 
gether with such additional powers as have been 
conferred by congress since that time.^^ Although, 
in determining the jurisdiction and powers of the 
probate court, Maryland statutes and decisions of 
later date than 1801 are not to be regarded as con- 
stituting the law of the District,such decisions 
are customarily looked to for assistance, not merely 
in interpreting the law which was inherited from 
that state, but also in interpreting later statutes of 
the District which are the same as, or closely sim- 
ilar to, those of Maryland^® The court is without 
jurisdiction to settle the ownership of property^"^ 
as between the personal representative and a stran- 
ger who claims adversely to the estate but Jt 

27- D.C.—Gracie v, American Securi- 
ty & Trust Co., 277 F. 543, 51 App. 

P.C. 141. 

25 C.J. p 988 note 44. 

28 . Garileld Memorml Hospi- 

tal y. Hacfarland, 31 App.I>,C. 447 
—U. S. V. SampsoHr 1& App.D.C. 

419. 

29^ U.S. — ^Emricli V. McNen, App.I>. 

C.. 126 F.3d 841. 

30u D.C.—Oracle v. American Se- 
cnrity & Tnist Co., 277 P. 543^ 51 
APP.D.C. 141. 

31. D.C.—Southern Transp. Co. v. 

Interstate Commerpe Commission, 

47 F.2d 411, 60 App.D.C. 49, cer¬ 
tiorari denied 51 S.Ct. 559, 233 U. 

S. S50, 75 L.Ed. 1458. 

32. D.C-^—Oracle v. America» Se- 
curity & Trust Co., 277 F. 543, 51 
App.D.C. 141. 

33- U.S.—^Watkins v. Rives, App.D. 

C., 125 F.2d 33. 

D.C.—Pidelity & Deposit Co. of 
Maryland v. McQuade, 123 P-2d 337, 

74 App.D.C. 383—^Holzbeierlein v. ^ 


does have jurisdiction to try the question of titie 
presented where an exeeutor asserts titie to assets 
adversely to the estate.^^ It has statutory power to 
enforce its decrees in like manner as decrees may be 
enforced in the equity court and where it has 
personal jurisdiction over an individual in the main 
cause, its jurisdiction continues in that cause, and 
in a civil contempt proceeding, for the purpose of 
enforcing, and making effective, its original de- 
cree.*^^ 

Persoml or territorial jurisdiction, A voluntar}' 
submission to the jurisdiction of the court by a 
person or Corporation will be accorded efTect;^^ 
and a fund is personal property within the meaning 
of a statute authorizing Service by publication or 
personal Service outside the District where defend¬ 
ant is a nonresident and the suit involves a claim 
or demand to or against real or personal propeily 
within the District ]3ut, except as otherwise pro- 
vided by statute, and in the absence of personal 
Service within the District or a voluntary submis¬ 
sion to jurisdiction, the court is without jurisdic¬ 
tion where defendant is a nonresident and the ac¬ 
tion is in personam or the property, if any, in- 
volved is situated outside the District.^^ The Fifth 
Amendment to the federal Constitution does not, of 
itself, confer jurisdiction on the court to entertain 
an action against the sovereign.^s The court has 
no jurisdiction over the custody and control of pris- 
oners in the penitentiary at Atlanta, Georgia,^® or 
over the action of the warden of such penitentiar}: 
in his conduct with counsel representing imnates.^^ 
Also, the court is without jurisdiction to investigate 

741, 60 App.D.C. 383, followed in 
Mellon V. U. S. ex rei. Z. & p. As¬ 
sets Realization Corporation, 55 F. 
2(1 745, 60 App.D.C. 387. 

44. D.C.—Putnam v. Ickes, 78 F.2d 

223, 64 App.D.C. 339, certiorari de- 
nmd 56 S.Ct. 132, 296 U.S. 612, 80 
L.Ed. 434, Lassig v. Ickes, 56 S.Ct. 
132, 296 U.S. 612, 80 L.Ed. 434, 

Dunn V. Ickes, 56 S.Ct. 132, 296 

U.S. ei2, 80 L.Ed, 434, Abbot v. 

Ickes, 56 S.Ct. 132, 296 U.S. 612, 
80 L.Ed. 434, Hili v. Ickes, 56 S.Ct. 
132, 296 U.S. 612, 80 L.Ed. 434. 

Thompson v. Ickes* 56 S.Ct. 133, 
296 U.S. 612, 80 L.Ed. 434, HuH v. 
Ickes, 56 S.Ct. 133, 296 U.S. 612, 80 
L.Ed. 434, and Fordham v. Ickes, 
56 S.Ci 133, 296 U.S. 6X2, 80 HEd. 
434. 

45. DX;.—Pflueifer v. V. S„ 121 F. 
2d 732, 73 App.D.C. 364, oertiorari 
denied 62 S.Ct. 98* 314 U.S. 617. 
L^ 497. 

V. Cummlngs, 

105 F.2d 71, 70 App.D.C. 192. 

-W. D.C.—Liaughlin v. Cummin&s, 
supra, - 


117 P.2d 26, 73 App.D.C. 

Rives, App.D. 


Orant, 

154. 

34. U.S."—-Watkins 

C., 125 F.2cl 33. 

35- U.S.—^Watkins v. Rives, supra. 
36L U.S.—^Watkins v. Rives, supra. 

37- D.C.—Holzbeierlein v, Grant, 117 
F.2d 26, 73 App.D.C. 154. 

38- U.S.—^Watkins v. Rives, AppJD. 
C., 125 F.2d 33. 

D-C,—Holzbeierlein v. Grant, 117 F.2d 
26, 73 App.D.C. 154. 

39i. U-S.—^Watkins v. Rives, App.D. 

C., 126 F.2d 33. 

40. U.S.—Watkins v. 

41* U.S-—Watkins v. 

42. U.S.—^Watkins v. Rives, supra. 
IXC.— ^Doerscimcfc y. Mellon, 55 P-2d 
74 f, 60 AppJO.C. 383, followed in 
lifellon V, U. S. ex rei. Z. & F. As¬ 
sets Realization Corporation, 55 F. 
2d 745, 60 App.D.C. 387. 

43- U.S.—American-Mexican Claims 
Rnrean v. Morgrenthan, D.CJD.C., 26 
F-Supp. 904. 

I^G-->^dC>oeivsc]inck v, Mellpn, 55 F.2d 

57^ 


Rives, supra. 
Rives, ^pra. 


46. p.C.—Laughlin 
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an iEegal search and seizure outside the District 
and unconnected with any case pending in the 
court.'^^ In a divorce proceeding, the court exercis- 
es local and not federal jurisdictioni^ 

Writs and procedure, The practice and proce- 
dure in the district court, formerly the supreme 
court, is prescribed in part by statutes, in part by 
the Federal Rules of Civil Procedure, 28 U.S.C.A. 
following § 723c, and in part by rules of such 
courti^ The court has statutory power to issue 
certain named writs and all other writs known in 
common law and equity practice that may be nec- 
essary to the effective exercise of its jurisdictioni^ 
Also, it has authority to make rules of court,52 
provided they are not inconsistent with the Fed¬ 
eral Rules of Civil Procedure, or, formerly, the 
Equity Rules,^^ which were binding on iti^ Fed¬ 
eral Rules of Civil Procedure, rule 81 (d), 28 U.S. 
C.A. following § 723c, makes the rules applicable 
generally to the district court of the United States 
for the District of Columbia; but rule 81 a pro¬ 
vides that they shall not apply to probate, adoption, 
or lunacy proceedings in such court; and while the 
district court, in the exercise of its own rule-mak- 
ing power, has, in respect of some matters, adopted 
the Federal Rules of Civil Procedure for the pro¬ 
bate court,it has not done so to the extent of 
modifying a statute providing for certain proce- 
durei^ Federal Rules of Civil Procedure, rules 
17 (b), 81 (e), 28 U.S.C.A. following § 723c, are 
construed together as not intended to change the 
preexisting law of the District in reference to the 
capacity of partnerships and unincorporated associ- 


ations to sue and be sued in the district court for 
the District of Columbia on local causes of action 
arising at common law.57 Prior to the adoption of 
the Federal Rules of Civil Procedure, a motion to 
set aside a default judgment for lack of Service of 
process could be heard and determined on affida- 
nts and counter-affidavits or on oral testimony.5S 
There is early authority to the effect that a mo¬ 
tion for a new trial, based on a bili of exceptions, 
is to be regarded as equivalent to a writ of error 
and the court will look only at the matter of law it 
contains.59 

§ 326. Inferior Courts 

The municipal court is the inferior court possessing 
civil jurisdiction in the District of Columbia. It was es- 
tablished, and its jurisdiction was defined, for the purpose 
of providing a tribunal for the speedy disposition of 
numerous cases In which titie to realty is not involved 
and the amount claimed does not exceed one thousand 
dollars. The proceedings therein are simple and the 
pleadfngs need not be formal; but the judgments of the 
court are as immune from collateral impeachment and 
vacation after the term as are judgments of other courts. 

The inferior courts of the District of Columbia 
are the municipal court,®^ which is the successor of 
the justices of the peace,5t a police court,52 and a 
juvenile court.52 

Generally speaking, the municipal court has ju¬ 
risdiction of civil cases wherein the debt or dam- 
ages or the value of the personal property claimed 
does not exceed one thousand dollars;®^ But it is 
without jurisdiction of cases involving titie to real¬ 
ty 55 and of cases within the exclusive jurisdiction 
of the supreme or district court.56 While it is with- 


48. B.C.—^Impiriale v. Perkins, 66 F. 
2d 805, 62 App.D.C. 279, certiorari 
denied 54 S.Ct. 126, 290 U.S. 690, 
78 L.Ed. 594. 

49. D.C.—^Mprphy v. Paris, 16 F.2d 
515, 57 App.D.a 19. 

50. On motion for correction of rec- 

ord under Fed.Rules of Civ.Proc. rule 
75(h>, 28 U.S.C.A. following section 
733c, evidence showed that transcript 
of testimony made by the reporter 
was in accordance with recollection 
of trial Judge and was correct.— 
Boucher Inventions v. Sola Electric 
Co., D.C.D.C., 1 F.R.D. 631. 

51. D,G.—^Muirphy w. Paris, supra. 

25 G,ir. p 988 note 49. 

52. D.C.—Doherty v. Kalmbach, 87 
F.2d 539, 66 App.D.C. 322. 

53» D.C.—California Co-op. Canneries 
V. U. S., 299 P. DO^S, 65 App.D.C. 
36. 

84. D.C. — ^Saul V. ?aul, 104 P.2d 
245, 70 App.D.C. 112—^Maryland’ & 
Virginia Milk Products Ass’n v. 
Haaen, 85 F.2d 302, 66 App.D.C. 136, 

36 C.J.S.--37 


certiorari denied 57 S.Ct. 29, 299 U. 
a 566, 81 L,Ed. 417. 

55. U.S.—Watkins v. Rives, App.D. 
C., 125 F.2d 33—In re CottrilPs Es- 
tate, D.C.D.C., 39 F.Supp. 689. 

D.C.—Ecker v. Potts, 112 F.2d 581, 72 
App.D.C. 174. 

56. U.S.—In re Cottrill’s Estate, D. 

C. D.C,, 39 F.Supp. 689. 

57. D.C.—Fennell v. Bache, 123 F.2d 
905, 74 App.D.C. 247, certiprari de- 
nied 62 S.Ct. 359, 314 U.S. 689, 86 

D. Ed. 551. 

58. D.C.—Consolidated Radio Artists 
V. Washington Section, National 
Council of Jewish Jupiors, 105 F. 
2d 785, 70 App.D.C. 262. 

59i. D.C.—McPherson v. Cox, 11 D.C. 
2-3. 

60. D.C.—Bliss V. Duncan, 44' App. 

D.C. 93—Callan v. District of Co- 
I lumbia, 43 App.D,Cw 338—Kosee v. 

Haye@, 36 App.D.O. 194. 

15 C.J. p 986 note 49-^25 aj. p 988 
note 52. 


611. D.C.—U. S. ex rei. Eure v. Bor- 
den, 80 P.2d 527, 65 App.D.C. 84. 

25 C.J, p 988 note 63. 

62. D.C.—Mullen v. Canfleld, 105 F. 
2d 47, 70 App.D.C. 168. 

25 C.J. p 988 note 54. 

Status and jurisdiction of court see 
Criminal Law 5 124. 

63. D.C,—'Callan v. District of Co¬ 
lumbia, 43 App.D.C. 338—Zinkham 
V. Linaweaver, 34 App.D.C. 19— 
U. S. V. West, 34 App.D.C. 12. 

25 C.J. p 988 note 56. 

64. U.S.—Prank v. Malone, App.D.C., 
126 P.2d 651. 

D.C.—U. S. ex rei. Eure v. Borden, 
80 P.2d 527, 65 App.D.C. 84. i 

65. D.C.—Johnson v. Simmons, '290 
P. 331, 53 App.D.C. 356—Cray 
Ward, 45 App.D.C.^ 498. 

Titie to realty mnst be necessarlly 
and directly in Issne between the 
parties in order to exclude the case 
from the Surisdiction of the munici- 
pal court.-^Schwartz v- Murphy, 112 
F.2d.24, 72 App.D.€. 103 j 
6i& D.C;-—Sahford v. Stinfofd, 286 
P. 777, 52 Aixp^D.C. 315. ’ 
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out jtsrisdiction of a direct action against an exec- 
utor or administrator on a claim agfainst the es- 
tate,®* it has jurisdiction of attachment or garnish- 
ment proceedings invoiving one thousand dollars or 
less,®^ including an attachment or garnishment di- 
rected to an exccutor in connection with an action 
against a ihird party who claims an interest in the 
estate.®^ The purpose of the statute setting up the 
court and dehning its jurisdiction is to provide a 
tribunal for the speedy disposition of a large num- 
ber of small causes."^* The proceedings in the court 
are intended to be simple and as free as possible 
from legal technicalitiesJ^ Under the municipal 
court rules, informality in pleading is permissiblep- 
and after an action has been initiated, no further 
pleadings of any kind are required;^^ but where, 
in a certain kind of proceeding, a complaint is re- 
quired by statute, there must be a written state- 


ment, however informal, of the grounds on which 
relief is askedJ^ The municipal court is without 
power to vacate its judgment after the expiration 
of the term in the absence of fraud or other ree- 
ognized ground for vacationJ^ A judgment of 
such court is not subject to collateral impeachment 
where the court had jurisdiction of the cause of 
action and over the person of defendant and no 
fraud in the procurement of the judgment is al- 
IcgedP® So, also, where the court had jurisdiction 
of the parties and the subject matter, a judgment 
of a Corporation court of a city in a state on a 
judgment of the municipal court of the District is 
not open to collateral attack in a subsequent suit 
thereon in the municipal court of the District. 
Former statutory provisions, since changed by 
amendment, relating to actions in the municipal 
court were construed in some cases.'^^ 


XV. COITET OF CLAIMS 


A. HISTORY ANT) PURPOSE 


§ 327. General Statement 

The court of ctatms, originally oniy an administrative 
or advisory body, has, by statute, been converted into a 
court, and has been given jurisdiction over controversies 
which are susceptible of Judicial cognizance; but It de¬ 
rives none of its powers from the Judiciary article of the 
Constitution. 

The court of claims was established in 1855 “for 


the triple purpose of relieving Congress and of pro- 
tecting the government by regular investigation and 
of benefiting the claimants by affording them a cer¬ 
tain mode of examining and adjudicating upon their 
claims.”'^® Until the organization of the court the 
only recourse was in an appeal to congress.^O The 
court of claims was originally nothing more than 


Ciistody and malnteiiaxice of ch£Ld 

Where stipulation for support of 
infant child was made part of record 
in divoree proceeding in district 
court of United States for District 
of Columbia, the district court had 
continuing and exclusive jurisdiction 
over custody and maintenance of 
child and the municipal court did not 
have jurisdiction of action to recov- 
er smount alleged to be due under 
the stipulation.—Emrlch v. McNeil, 
APP.D.C., 120 F.2d S41. 

67. D.C.—Sanford v. Sanford, 286 F. 

i11f 52 App.D.U. 31o. 

63- U.S.—Frank v. Maione, App.D.C., 
126 R2d 651. 

69. U,S.—Frank v. Malone, supra. 

70. D.C,—Schwartz v. Murphy, 112 
P.2d 24, 72 App.D.C. 103. 

71. D.C.—Bliss V. Duncan, 41 App. 
D.C. 93. 

72. D.C.—Schwartz v. Murphy, 113 
F.2d 24, 72 App.D.C. 10'3—Da vis v. 
Tl^yior, 276 F. 619, 51 App.IXC. 97. 
I^rimary purpose of mle of mu- 

nicipal court providing that no form- 
al' pleadings shall be reqaired, evon 
f&t initiatiem of Class B cases, is to 
assare people of small means, igno- 
intnt domplexitles pf pleading and 
practiee and often anrepresented by 


counsei, their day in court and that 
fair hearing on merits which in our 
System of jurisprudenee is regarded 
as fundamenta!.—Shields v. Hawk- 
ins, App.D.C., 125 P.2d 204. 

I 73. U.S.—Shields v. Hawkins, supra. 
74- D.C.—Davis v. Taylor, 276 F. 
619. 51 App.D.C. 97. 

75. D.C.—Taliaferro v. Car ter, 72 F. 
2d 172, 63 App.D.C. 304. 

76, D.C.—Reynolds v. Decker, 18 F. 
2d 153. 57 App.D.C. 141. 

77- D.C.—Eiward Thompson Co. v. 
Thomas, 49 F.2d 500, 60 App.D.C. 
118. 

73. Seenrity for- costs 

A former statutory provision that 
nonresidents shoald not commence a 
I suit in the municipal court without 
I ftrst giving security for costs went 
to the jurisdiction of the court over 
the person of defendant, and he had 
a right to insist on it; but the right 
was a personal privilege which might 
be waived by him and was waived 
by pleading to the merits.—Boss v. 
Hagan, 261 P. 254, 49 AppJD.C. 106, & 
A-U.R, 1508. ^ 

Pleading eqititab]^ defenses 

Prior to an amendment making it 
expressly applicable to actions in the 
municipal court, a statute providing 

578 


that in ali actions at law equitable 
defenses may be interposed by plea 
or replication, was construed to ap- 
ply only to actions in courts which 
already possessed jurisdiction over 
equitable causes, and did not enlarge 
the jurisdiction of the municipal 
court by giving it general equitable 
jurisdiction when dealing with de¬ 
fenses to actions.—International 
Exch. Bank v. PuMo, 285 F. 933, 52 
App.D.C. 199. 

79w U.S.—U. S. V. Klein, 13 Wall. 
128, 20 L.Ed. 519, affirming 7 Ct. 
Cl. 240~-Brandon v. U. S., 46 Ct. 
Cl. 559. 

History of court of claims ireviewed 
and explaiaed 

U.S.—Pocono Pines Assembly Hotels 
Co. V. U. S., 73 Ct.Cl. 44 7. 

The priucipal purpose of the court 
of claims is to examine and deter- 
mine money claims against the Unit¬ 
ed States.—U. S., for Use of Mutual 
Metal Mfg. Co. v. Biggs, D.C.Ill., 46 
F.Supp. 8. 

^ U.S.—Schillinger v. U. S., 15 S. 
Ct 85, 155 U.S. 166, 39 L.Ed. 108. 
affirming 24 CtCl. 278—U. S. v. 
Dee, Vh., 1 S.Ct. 240, 106 D.Sw 196. 
27 DEd. 171. 

25 CJ. p 938 note 58. 
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an administrative or advisory body, but by statute 
h has been converted into a court, in fact as well as 
name, and given jurisdiction over controversies 
which are susceptible of judicial cognizanee.Si The 
court of claims receives no authority and its judg- 


es no rights from the judicial article of the Con- 
stitution, but the court derives , its being and its 
powers and the judges their rights from the acts 
of congress passed in pursuance of other and dis¬ 
tinet constitutional provisions.^^ 


B. JUEISDICTIOISr 


§ S28. In General 

The jurisdiction of the court of claims, which is 
purely statutory, extends throughout the United States. 

The jurisdiction of the court of claims extends 
throughout the United States. The court issues 
writs to every portion of the United States, and is 


specially authorized to enforce them.^s, The juris¬ 
diction of the court is purely statutory and cannot 
be extended to cases not provided for by statute,^4 
and special jurisdictionaf acts, are to be strictly 
construed and implications as to jurisdiction under 
their terms are forbidden.®^ Congress may with- 


81 U.S.—Williams v. XJ. S., CtCl., 
53 S.Ct 751, 289 U.S. 553, 77 IL.Ed. 
1373. 

25 C.J. p 9S8 notes 59-51. 

Panction of cotixt jucUcial, not ad¬ 
ministrative.—Hart V. U. S., 91 Ct.Ol. 
308. 

82. U.S.—Williams v. U. S., Ct.Cl., 
53 S.Ct. 751, 289 U.S. 55‘3, 77 L.Ed. 
1372. 

Power to pay dehts 
The court of claims is legislative, 
not constitutional, ih character and 
function and its jurisdiction arises 
from the congressional power to pay 
the debts of the United States, which 
it is free to exercise through judicial 
agencies.—U. S., for Use of Mutual 
Metal Mfg. Co. v. Biggs, D.C.IIL, 46 
F.Supp. S. 

Beq.nirexiieiLts not vesting judicial 
power 

Requirement that court of claims 
in cases involving expropriation of 
property must award just compensa- 
tion as provided by Fifth Amend- 
ment and decide set-offs and other 
claims made hy government against 
petitioners does not vest in court of 
claims “judicial power” as defined in 
judicial article of Constitution.— 
Williams v. U. S., Ct.Cl., 53 S.Ct. 751, 
289 U.S. 553, 77 'L.Ed. 1372. 

83. U.S.—U. S. V. Borcherling, 22 S. 
ct: 607, 185 U.S. 223, 46 'L.Ed. 884, 
affirming -35 Ct.CL 311. 

25 C.J, p 988 note 62. 

84. U.S.^U. S. V. Sherwood, N.T., 

61 S.Ct. 767, 312 U.S. 584, 85 L.Ed. 
1058, reversing, C.C.A., Sherwood v. 
U. S., 112 P.2d 587, certiorari 

granted U. S. v. Sherwood, 61 S. 
Ct. 171, 311 U.S. 640, 85 ‘L.Ed. 408 
—Rahdan V. U. S., 90 Ct.Cl. 325— 
Chippewa Indians of Minnesota v. 
U. S., 87 Ct.CL 1, affirmed 59 S.Ct. 
313. 305 U.S. 479, 83 L.Ed. 300— 
Choctaw & Chickasaw Nations v. 
U. S., 75 CtCl. 494—Hord v. U. S., 
67 CtCL 582—Molchanoff v. U. S.. 
67 Ct.CL 288—-Deutsch-Austra- 


lische Bampfschiffs Gesellschaft 

V. U. S., 59 'Ct.Cl. 450. 

25 C.J. p 989 note 63.: ; , , 

Court of Glaims has no jurisdiction 

(1) Of an action for the value of 
property taken by our military forc- 
es in California during the war with 
Mexico.—Garcia v. U. S., 14 Ct.Cl. 
121 . 

(2) To classify railroads or to fix 
compensation for carrying mails.— 
New Jersey & N. Y. R. Co. v. U. S., ; 
80 Ct.Cl. 243. 

(3) To enforce award of interstate 
commerce commission.—EWorld Pub. 
Co. V. U. S., 57 CtCl. 1. 

(4) To try title to office.—Qurran 
V. U. S., 92 Ct.Cl. 66— Hart v. U. S., 
91 CtCl. 308—Barry v. U. S., 83 Ct 
01. 413—Krueger v. U. S., 83 Ct-CL 
412, certiorari denied 57 S.Ct. 34, 299 
U.S. 541, 81 L.Ed. 395—Golding v. U. 
S., 78 CtCl. 682, certiorari denied 54 
S.Ct 776, 292 U.S. 643, 78 L.Ed. 1494 
—Goodwin v. U. S., 76 CtCl. 218, cer¬ 
tiorari denied 53 S.Ct 784, 289 U.S. 
753, 77 L.Ed. 1497—0’Neil v. U. S., 56 
CtCl. 89. 

(5) To try suit for restoration of a 

discharged government employee to 
his former position, for the clearing 
of such an employee’s record of false 
charges or stigma, or for loss of 
property by such an employee due to 
his inability to secure employment 
after dismissal from the government 
Service.—Barry v. U. S., 8*3 CtCl. 413. 
DeclariEutory judg'ment act j 

Court of claims is not within de- 
claratory judgment act of June 14, 
1934.—Twin Cities Properties, Inc., 
Clayton, Mo., v. U. S., 81 CtCl. 655. 
Duties of military ofacers 

Undpr a statute which provides 
“that during the continuance of the 
present war, warrant officers, petty 
officers and enlisted men of the Unit¬ 
ed States coast &uard shall receive 
the same rates of pay as are or may 
hereafter be prescribed for corre- 
sponding graxies or ratings, and 
lehgth of Service in the navy,” the’ 
court has jurisdiction to determine 

579 


to the duti&s of what warrant or 
petty officers in the navy the duties 
bf warrant or petty officers in the 
coast guard correspond.—Allen y. U, 
S., 56 CtCl. 265, affirmed U. S. v. 
Allen,' 43 S.Ct 369, 261 U.S. 317, 67 
tL.Ed. 675. 

Gratuities cannot he recovered in 
court of claims, in absence of en- 
abling act—Osage Tribe of Indians 
V. U. S., 66 CtCl. 64, appeal dis- 
missed and certiorari denied Osage 
Nation of Indians v. U. S., 49 S.Ct. 
251, 279 U.S. 811, 73 L.Ed. 971. 

Indiau cases brought before the 
court of claims do not rest on the 
theory that the governmenfs re- 
sponsibility is that of a guardian to- 
ward its ward.—Choctaw & 'Chicka¬ 
saw Nations v. U. S., 75 Ct.Cl. 494. 

legislative purpose as expressed 
in a statute cannot he questioned.— 
Buchanan v. U. S., 78 Ct.Cl. 791. 

Moral obligatious 

The court hiay not consider moral 
obligations or look beyond the terms 
of the act for seeming injustices.— 
Shearer v. U. S., 87 Ct.Cl. 40. 

ITecessity of providing remedy 

Congress does not have to provide 
a remedy through its coUrts where 
it creates rights in individuals 
against itself; where a special rem¬ 
edy is provided in a statute creating 
a right, that special remedy is ex- 
clusive.—John B. Kelly, Inc., v. U. S., 
87 CtCl. 271. 

85. U.S.—Klamath and Moadoc 

Tribes v. U. S., Ct.Cl., 56 S.CL 213, 

296 U.S. -244, 80 'L-Ed. 202^Barlow 

V. U. S., 87 CtCl. 281—Choctaw & 

'Chickasaw Nations, v. U. S^, 75 Ct 

€1. 494. 

Bxisteaice of remedy for injury oo- 
casioned by failure of the govem- 
ment to recognize a goverhmental 
duty is exclusively dependent on leg¬ 
islative discretion, and the courts 
may not intervene save by authority 
from congress.—McCalib v. U. S., 83 
CtCl. 79. 
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draw cases from the jurisdiction of the court of 
claims, but it cannot inter fere with the proper ex- 
ercise of its jndicial functions.^® The court can 
act only on vested rights,^”^ and, generally, only 
on money demands.®^ It cannot take jurisdiction 
by consent of the parties where it is without juris¬ 
diction of the subject matter.^^ Since ali matters 
made cognizable by the court of claims are equally 
susceptible of legislative or executive determina- 
tion, they are matters in respect of which 
there is no constitutional right to a judicial reme- 
dy.^® While the court of claims has certain equity 
powers, its jurisdiction in that regard is limited.^^ 
The court of claims has no jurisdiction to interpret 
or construe the rules of the house of representatives 
of the United States.®^ 

Amounis due United States. The Judicial Code 
§ 180, 28 U.S.CA. § 287, permits the adjudication, 
on petition of the debtor, of certain monetary claims 
of the United States against the suitor.^^ 

§ 329. Claims against United States 

The coUrt of claims has Jurisdiction of two distinet 
classes of cases; those in which the claimant sues in his 
own behalf as a matter of right, and those in which a 
claim is referred to the court by either house of congress 
or by the head of one of the executive departments. 

8«. U.S.—Pocono Fines Assembly 
Hotels Co. V. U. S., 73 CtCl. 447. 

87. U.S.—^Daily v. U. S., 

144. 

88. U.S.—Hart v. U. S., H CtCl. 308. 

25 C.J. p &89 note 65. 

88. U.S.—Berger v. U. S., 36 -Ct-Cl. 

243. 

90l U.S.—WUliams v. U. 53 S.Ct 

751, 283 U.S. 553, 77 L-Ed. 1372, 

91^ Sefoormatioxi odT coutract 

A petition for the reformation of 
a contract with the federal govern- 
naent» and for damages for breach 
of such contract as reformed, ia 
within the jurisdiction of the court 
of claims.—U. S. v. Millikeu Im- 
printing Co., 26 S.Ct. 572, 202 U.S. 

15§, 50 tLuBd. SSO, reversing 40 CLCh 
81. 

Stoclholder^s suit 
The court of claims has no juris¬ 
diction to adjudicate the rights of 
stockholders in a suit by minority 
stcwkholders alleging fraudulent 
practices by the majority stockhold- 
ets or corporate offleers to the injury 
of the minority and seeking for that 
cause to impeach or defeat a convey- 
ance to the United Statea—Ucather 
V. TJ. S., 61 Ct.Cl. 388, certiorari de- 
nied 46 S.Ct 473, 271 U.S. 660, 70 
UEd. 1137. 

92. U.S.—Price v. U. S., 65 ■Ct.CL 9l, 
certiorari denied 48 S.Ct 434, 277 
U.S. 587, 72 LuEd. lOOt 


Tbe court of claims has jurisdiction of two dis¬ 
tinet classes of cases: First, those arising under 
Judicial Code §§ 145, 180, 28 U.S.CA. §§ 250, 287, 
and special jurisdictional acts, wherein plaintiff 
sues in his owm behalf as a matter of right and in 
which the court awards final judgments, with the 
right of either party to apply to the supreme court 
for a writ of certiorari for a review; second, ju¬ 
risdiction under Judicial Code, §§ 148, 151, 28 U.S. 
CA. §§ 254, 257, where a case may be referred 
which may involve the findings of facts and report 
to congress without the right of appeal.^^ As a 
general rule, where a statute creates a right against 
the United States, but does not furnish the remedy, 
it may be found in the court of claims.^5 Converse- 
ly, where specihc jurisdiction has been otherwise 
provided, the court of claims usually dqes not have 
jurisdiction,^® but the right of a claimant to sue in 
the court of claims cannot be taken away except in 
express terms or by an unavoidable implication.^^ 

Under the Judicial Code § 155, 28 U.S.C.A. § 
261, the court of claims has no jurisdiction of a 
claim prosecuted against the United States by a 
Citizen or subject of a foreign government which 
does not accord to citizens of the United States the 
right to prosecute claims against such government 

S., 58 CtCl. 76—U. S. Bedding Co. 
V. U. S., 55 CtCl. 459—Poster v. U. 

S., 32 CtCl. 170. 

Review of decisions of executive de¬ 
partments see infra § 339. 

Lever Act 

(1) The district courts have exclu- 
sive jurisdiction over claims arising 
under the Lever Act, and the court 
of claims has no jurisdiction over 
such claims.—U. S. v. Pfitsch, N.Y., 
41 S.Ct 569, 256 U.S. 547, 65 'HEd. 
1084^—General Chemical Co. v. U. S., 
57 CtCl. 94—Corona Coal Co. v. U. 

S., 56 CtCl. 390, appeal dismissed 
44 S.Ct 156, 263 U.S. 537, 68 LuEd. 
431. 

(2) Where fuel oil and gasoline 
are taken through pro cur ement 
ders issued under authority of Act 
of March 4, 1917 c 180, and Act June 
15, 1917 c 29, U.S.Comp.St 1918 f§ 
3115M.6a-3115^6d, the court of claims 
is not deprived of jurisdiction be- 
cajtise deliveries are made after the 
passage of the iLever Act.—Atlantic 
Refining Co. v. U. S., 59 Ct.CL 108. 

97. U.S.—Sams v. U. S., 35 CtCL 151. 

«Tnrlsdictiioii held not lirrtitatfl 
U.a—Cox V. u. s., 41 ctet 86. 

Statute held not to fnm^sli r^me- 

dy, and the court of claims was held 
to have jurisdiction as a claim found- 
ed on a law of congress.—Medbury v. 
u. S., CtCL,T9 S.CL 503. 173 U.S. 492, 
43 L.Ed. 779. 


17 CtCL 


93. The intention of this statute 
was to provide for the speedy dis- 
position of claims by the United 
States against its officers and agents, 
and against those having contracts 
with it, by giving to such persons 
the right to come into the court and 
compel the United States to answer 
and have its claim determined. This 
relieves the suitor of the embarrass- 
ment entailed in the lack of a limi- 
tation statute against the United 
States.—Standard Dredging Co. v. U. 
S., 71 Ct.O. 218. 

94- U.S.—Pocono Pines Assembly 
Hotels Co. V. U. S., 73 CtCl. 447. 

96. U.S.—^New York Cent R. Co. v. 
U- S., $5 CtCl. 115, certiorari 

granted U. S. v. New York Cent. 
R. Co-, 49 SvCt,18> 278 U.S. 588, 73 
L.Ed. 522, afldrmed 49 S.Ct 26^, 
279 U.S. 73, 7^ L.Ed. 619, followed 
in Nevada County Naxrow Gauge 

R. Co, V. U. S., 65 CtCl 327, cer¬ 
tiorari granted U. S. v. Nevada 
County Narrow Gauge R. Co., 49 

S. Ct 18, 278 U.S. 588, 73 L.Ed. 522, 
affirmed 49 S.Ct 260. 279 U.S. 73, 73 
L.Ed. 619. 


96. U.S.—^Matson Nav. Co. v. U. S., 
52 S.Ct. 162, 284 U.S. 352, 76 L.Ed. 
336, affirming 72 CtCL 210, certio- 
ra^ri granted 52 S.Ct 11, 284 U.S. 
600, 76 L.Ed. 515—Nlchols v. U. S., 
CtCl., 7 Wall. 122, 19 L.Ed. 125— 
Venezuelan Meat Export Co. v. U. 
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in its courts.®* 

The admiralty jurisdiction of the United States 
Cotirt of Claims is discussed in Admiralty § 3 a, 
and claims against the United States generally, and 
actions and proceedings by and against the United 
States generally, in the CJ.S. title United States §§ 
136-210, also 65 CJ. p 1372 note 89-p 1431 note 9. 

Other suits pending. Under the express provi- 
sions of the Jndicial Code § 154, 28 U.S.C.A. § 260, 
no person shall file or prosecute in the court of 
claims any claim for or in respect of which he or 
any assignee of his has pending in any other court 
any suit or process against any person who, at the 
time when the cause of action alleged in such suit 
or process arose, was, in respect thereof, acting or 
professing to act under the authority of the United 
States.9® The object and intent of this statute is 
to prevent the government from being sued in sep¬ 
arate jurisdictions on the same cause of action and 
to require plaintiff to elect in which court to sue.^ 


The act prohibits not only the filing but also the 
prosecution of any claim in the court of claims 
when another suit is pending in another court. 2 

§ 330. - In General 

The court of claims has Jurisdiction to hear and de- 
termine all claims against the United States, except for 
pensions, founded on the Constitution of the United 
States or any law of congress or any reguiation of an 
executive department, on any contract wrth the govern¬ 
ment of the United States, or for damages in cases not 
sounding in tort, in respect of which claims the party 
wouid be entitled to redress against the United States if 
the United States were suable. 

The Judicial Code § 145, 28 U.S.CA. § 250, is 
the general jurisdictional statute granting the court 
of claims j‘urisdiction over particular claims against 
the United States. Under this statute, the court of 
claims has jurisdiction only in cases where the 
United States is defendant,^ in actions on money 
demands,^ in cases not sounding in tort,^ in respect 
of which claims the party wouid be entitled to re¬ 
dress against the United States either in a court of 


9 S. U.S.—Rossia Ins. Co. v. U. S., 58 
Ct.Cl, 180. 

99, Suits agfainst TTnited States SMp- 
pTwff Board Pleet CorpomtioiL 

(1) Where plaintiffs have pending 
in the district court a suit against 
the United States Shipping Board 
Pleet Corporation, and the petition 
in the district court does not allege 
that the cause of action arose 
against a person acting or professing 
tc act under the authority of the 
United States, and it does not appear 
tfmt such defendant could act only 
under the authority of the,United 
States, it is held that the court of 
daims has jurisdiction in the instant 
case, under Judicial Code § 154, 28 

U. U.C-A. § 260.—First Nat. S. S. Co. 

V. U. S., 90 Ct.Cl. 632. 

(2) In the case pending in the 
court of claims there can be no re- 
«jvery unless agency of the United 
States on the part Cf the Fleet Cor¬ 
poration is established, while in the 
case pending in the district court if 
such agency is established plaintiffs' 
action must faiL^—First Nat. S. S. Co. 
V. U. S., supra. 

1. U.S.—Matson Nav, Co. v. U. S., 
72 CtCl. 210, certiorari granted 52 
S.Ct 11, 284 U.S. 600, 76 L.Ed. 515, 
affirmed 52 S.Ct. 162, 284 U.S. 352, 
76 ‘L.Ed. 336. 

%> O.S.—'Matson Nav. Co. v. U. S., 72 
Ct.CL 210, certiorari granted 52 S. 
CL 11, 2184 U.S. 600, 76 L.Ed. 515, 
affirmed 52 S.Ct. 162, 284 U.S. 352, 
76 L.Ed. 336. 

a U.S.—Pacific Mut Life Ins. Co. of 
California v. U. S., CtCl.i 44 F.2d 
887. ^ I' " . 

C.J. p 989 note 67. 


Action against state 
The court of claims has no juris¬ 
diction of an action against a state, 
or in which a state is impleaded as 
party defendant, and is a necessary 
party.—Milwaukee & Rock River Ca- 
nal Co. v. U. S., 1 CtCl. 187. 

Interest on judgments 
The court of claims has jurisdic¬ 
tion of a suit to recover interest on 
an unpaid balance of judgments 
against the United States, whether 
rendered by the court of claims or 
by some other court.—Standard 
Dredging Co. V. U. S., 71 Ct.Cl. 218. 

Rellef against private parties 

The jurisdiction of the court of 
claims is confined to the rendition 
of money judgments in actions 
brought for that relief against the 
United States, and, if the relief 
sought is against others than the 
United States, the action as to them 
must be ignored as beyond the juris¬ 
diction of the court, or if its mainte- 
nance against private parties is pre- 
requisite ,to prosecution of the ac¬ 
tion against the United States,, the 
action must be dismissed.—U. S. v. 
Sherwood, 61 S.Ct. 767, 312 U.S. 584, 
85 L.Ed. 1058, reversing, C.C.A., 
Sherwood v. U. S., 112 F.2d 587, cer¬ 
tiorari granted U. S. v. Sherwood, 61 
S.Ct 171, 311 U.S. 640, 85/UEd. 408— 
U. S., for Use of Mutual MetaJ Mfg. 
Co. V. Biggs, U).G.I11., 46 F.Sup^ 8. 

4. U.S.—Hart v. U. S., 91 CtCl. 308. 

25 C.J. p 991 note 73. , 

5. U.S.—U. ’ V.', Nederlandsch- 

Amerikaarische Stbomvart Maat- 
schappij, 41 S.Ct 72, 254 U.S. 148, 
65 L.Bd. 193, revoriSihg Neder- 
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lansch-Amerikaansche, Stoomvart 
Maatschappij v. U. S., 53 CtCl. 522 
—Bussey v. U. S., CtCl., 41 F.2d 
415—Isthmian Airways v. U. S., 94 
Ct.Cl. 598—^Excavating Equipment 
Dealers v. U. S., 93 CtCl. 82— 
Campbell v. U. S., 89 CtCl. 529— 
Andrew Radel Oyster Co. v. U. S., 
78 CtCl. 816—Flynn v. U. S., 65 
CtCl. 33—Wood V. U. S., 61 CtCl. 
192, certiorari denied 46 S.Ct. 350, 
270 U.S. 650, 70 L.Ed. 780—William 
C. Atwater & Co. v. U. S., 60 Ct.Cl. 
323, affirmed 48 S.Ct 90, 275 U.S. 
188, 72 L.Ed. 229—Calwalader v. 
U. S., 59 CtCl. 533—Klebe v. U. 
S., 57 CtCl. 160, affirmed 44 S.Ct 
58, 263 U.S. 188, 68 L.Ed. 244— 
Pendleton v. U. S., 56 CtCl. 222— 
Pawnee Tribe of Indians v. U. S., 
56 CtCl. 1—Keokuk & Hamilton 
Bridge Co. v. U. S., 55 CtCl. 480, 
affirmed 43 S.Ct 37, 260 U.S. 125, 6 7 
‘L.Ed. 165. 

25 C.J. p 991 note 74. 

Falltire to deliver letter 

A claim for damage resulting from 
a mail carrier’s failure to deliver a 
letter to plaintiffis address is based 
on a tort, and is not a cause of ac¬ 
tion within the jurisdiction of the 
court.—-Threatt v. U. S., 77 CtCl. 645, 
certiorari denied 54 S.Ct 74, 290 U. 
S. 626, 78 L.Ed. 545. 

X^se impxisonmexit 

Where the gravamen of plaintiff's 
complaint in essence is false impria- 
onment, the court of claims is with- 
out jurisdiction,—Paden v. U. S., 90 
CtCL, 531,. 

Suit held not to sonnd in tort 

U.S.—^Weissbaum V. U. S., 72 CtCl. 
42 ^. 
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law, equity, or admiralty, if the United States were 
suable.® It is expressly provided by this general 
jurisdictional statute that the jurisdiction of the 
court shall not extend to hearing and determining 
claims growing out of the late Civil War and com- 
monly known as ‘‘war claims/'^ or other claims, 
which, prior to March 3, 1887, had been rejected 
or reported on adversely by any court, department, 
or corairassion authorized to hear and determine 
them.® Under the Judicial Code § 162, 28 U.S.C.A. 
§ 268, the court of claims also has jurisdiction to 
hear and determine claims of those whose proper- 


ty was taken and sold subsequent to June 1, 1865, 
under the provisions of the Abandoned Property 
Act» 

Co7isiitufion, laws, or regtdation of exccutive de- 
partmcnf. The court of claims, under the juris- 
dictional act, Judicial Code § 145, 28 U.S.C.A. § 
250, has jurisdiction to hear and determine ali 
claims, except for pensions, founded on the Con- 
stitution of the United States or any law of con- 
gress or on any regulation of an executive depart- 
ment.i*^ A claim for private property taken for 


6. U.S.—U. S. V. Corneli Steamboat 
Co., X.T.. 26 S.Ct. 648, 202 U.S. 184, 
50 L.Ed. 9S7. 

D.C,—Wells V. Roper, 44 App.D.C. 
276. 

Bxoad equity 

Under tbe general statute confer- 
ring on the court of claims jurisdic¬ 
tion over claims founded on any law 
of congress and also for “damages, 
liquidated or unliquidated, in cases 
not sounding in tort, in respect of 
which claims the party would be en- 
titled to redress against the United 
States either in a court of law, or 
eauity, or admiralty if the United 
States were suable,” there is nothing 
whicli authorizes a suit to be brought 
merely on the ground that as a mat- 
ter of broad equity and justice plain- 
tiff is entitled to relief.—Montgom- 
ery %Vard & Co., for Use of Petti- 
bone V. U. S., 94 CtCl. 309. 

7. ror decisions witli reference to 
war claim» 

U.S.—U. s. V. Winchester & P. R. 
Co., Ct.CI., 16 S.Ct. 993, 163 U.S. 
244, 41 L.Ed. 145. 

25 C-J. P 991 note 76 Ia]. 

S, U.S.—Emmons v. U. S,, C.C.Or., 
42 F. 26. 

25 C.J. p 991 note 78. 

9. U*S.—Thompson v. U. S., CtCL, 
38 S.Ct. 349. 246 U.S. 647, 62 L.Ed. 
876. 

25 C.J. p 991 note 77. 

OwaersMp 

In determining the jurisdictional! 
question of ownership, in cases 
brought under the provisions of 
Judicial Code § 162. 28 U.S.C^. § 
268, the validity of a sale of cotton 
to the Confederate States by the tu¬ 
tor of infant owners residing in Lou- 
isiana may be inquired into by this 
court, even though the property at 
time of seizure by the federal gov- 
ermnent was in the possession of the 
pul^cshaser.—Walker v. U. S., 54 Ct.CL 
4g. 

Statiite construed 

U.S.—0'Pry V, U. S., 39 S.Ct. 305, 
249 U.S. 323, 63 L.Ed. 626, aflarm- 
ing 61 CtCL 111. 

ICL Aetion by state 

The court of cladms has jurisdic¬ 


tion of an action by a state against 
the United States for a demand aris- 
ing on an act of congress.—U. S. v. 
Louisiana, CtCI., 8 S.Ct 17, 123 U.S. 
32, 31 L.Ed. 69, followed in U. S. v. 
Alabama. Ct.CL, 8 S.Ct 21, 123 U.S. 
39, 31 L,Ed. 73. 

Appropriation 

Where congress makes appropria¬ 
tion to pay interest specified in judg- 
ment of court, claim for such in¬ 
terest is cognizable by court of 
claims, and the court cannot review 
decision of another court awarding 
1 interest on hearing claim for such in¬ 
terest—Benedict v. U. S., 66 Ct.CL 
437. 

Claims held founded on law of con- 
gress 

(1) Generally.—Reynolds v. U. S., 
54 S.Ct 800, 292 U.S. 443, 78 L.Ed. 
1353, reversing 78 CtCl. 401, certio¬ 
rari granted 54 S.Ct 628, 292 U.S. 
616, 78 L.Ed. 1474-<-Medbury v. U. S., 
CtCl., 19 S.Ct 503, 173 U.S. 492, 43 
L.Ed. 779—U. S. v. Weld, Ct.CL, 8 S. 
Ct. 1000, 127 U.S. 51, 32 L.Ed. 62— 
Campbell v. U. S., Ct.Ctt 2 S.Ct 759, 
107 U.S. 407, 27 L.Ed. 592—New Tork 
Cent. R. Co. v, U. S., 65 CtCl. 115, 
certiorari granted U. S. v. New York 
Cent. R. Co., 49 S.Ct 18, 278 U.S. 
588, 73 L.Ed. 522, affirmed 49 S.Ct 
260, 279 U.S. 73, 73 L.Ed. 619, and 
followed in Nevada County Narrow 
Gauge R. Co. v. U. S., 65 Ct.CL 327, 
certiorari granted U. S. v. Nevada 
County Narrow Gauge R. Co., 49 S.Ct 
18, 278 U.S. 588, 73 L.Ed. 522, af¬ 
firmed 49 S.Ct 260, 279 U.S. 73, 73 
L.Ed. 619—T. A- Gillespie Co. v. U. 
S.. 60 Ct.CL 923—Laughlin v. U. S., 
52 CtCl. 292—Maginnis v. U. S., 52 
Ct.CL 271—Newcomber v. U. S., 51 
Ct.CI. 408—Sowle v. U. S., 38 CtCl. i 
525—Blount v. U. S., 21 CtCl. 274— 
Jordan v. U- S., 19 CtCl. 108—Huff¬ 
man V. U. S., 17 CtCl. 55—Hukill v. 

U. S., 16 Ct.CL 562—Thomas v. U. S., 
16 Ct.Cl. 522—Bradiey v. U. S-, 12 
Ct.CL 578. affirmed, 104 U.S. 442, 
26 L.Ed. 824. 

I (2) Claim by informer for his por- 
tion of a forfeiture or fine.—^Moore 

V. U. S., 4 Ctd. 139—25 C.J. p 989 
note 70 [a]. 

(3) Railroad’s claim for compensa- 
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tion for government's taking.—Perry 
V. U. S.. 55 S.Ct 432. 294 U.S. 330, 
79 UEd. 912, 95 A.L.R. 1335—Marion 
& R. V. Ry. Co. V. U. S., 46 S.Ct 253, 
270 US. 280, 70 L.Ed. 585, affirming 
60 CtCl. 230. 

Dent Act 

If the claim, pursuant to an award 
by the secretary of war, is founded 
on the Dent Act, the court has ju¬ 
risdiction as of a claim founded on a 
law of congress.—T. A. Gillespie Co. 
V. U. S., 60 CtCl. 923. 

Increased costs under National In- 
dustrial Becovery Act 

(1) Under the special jurisdictional 
act of June 25, 1938, 52 U.S.St. at 
L. p 1197, which was remedial legis- 
lation, the prime contractor may sue 
for the recovery of National Indus- 
trial Recoveiy Act wages actually 
paid directly by himself, or indi- 
rectly by payments to subcontrac- 
tors, and not otherwise; and sub- 
contractors may sue for and recover 
wages actually paid directly by 
themselves, or indirectly by pay¬ 
ments to subsubcontractors, and not 
otherwise; the final subcontractor 
may sue for and recover only those* 
wages which he has paid and for 
which he has not been reimbursed 
by his Principal.—McShain v. U. S., 
87 CtCl. 581. 

(2) No right of action is given in 
the act to the contractor to sue for 
losses which have not been incurred 
by him or incurred by his subcon- 
tractors and paid by him.—McShain 

, V. U. S., supra. 

(3) Contract with the navy depart- 

! ment for the purchase by plaintiffs 
of certain structuras and materials, 
and the demolition of such buildings 
and removal thereof by plaintiffs, 
where the contract did not call for 
pa 5 nnent by the United States to 
plaintiffs of any sum of money what- 
ever for any Service to be performed 
or materials to be fumished by 
plaintiffs, was not a contract coming 
within the statute.—Pollock v. U. S.» 
91 CtCl. 257. 

Xuterost^ 

The Act of March 3, 1933, 47 U.S. 
St at L. p 1489 | 13, 31 USCA 5 227, 
did not repeal, but merely amendod. 
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takes jurisdiction must be one implied in fact, not 
merely knpiied by The comnion-law fiction 

of waiving the tort and suing in assumpsit cannot 
be used as an evasion of tbe limits on the juris- 
diction of the court of claims;^® but, where the 
wrong realiy derives from an undertaking, to stand 
on the undertaking and to disregard the tort is not 
to invoke a hctive agreement.^^ The court of 
claims has no jurisdiction to award damages for a 
rnere consequence of lawful governmental action 


which does not constitute a contractual breach or 
a taking of private property for public tise.^O Un¬ 
der this provision of the jurisdictional act the court 
of claims has jurisdiction of a claim for private 
property appropriated to public use,2t but, since no 
contract can be in fact implied therefrom, the court 
has no jurisdiction of a claim for private property 
taken for public use under a claim of right by the 
government.-^ Such a liability can be created only 
by some officer of the government lawfully invested 


17. IT.S.—State of Alabama v. U. S., 
51 S.Ct. 225, 2S2 U.S. 502. 75 L.Ed. 
492, reversing, Ct.Cl.. SS F.2d. S97, 
certiorari granted 50 S.Ct. 463, 2S1 
U.S. 71 S, 74 L.E3. 113S—U. S. v. 
Minnesota Mut. Inv. Co., Colo., 46 
S.Ct 501. 271 U.S. 212, 70 U.Ed. 
911—Enid Mining Co. v. U. S., 64 
Ct.Cl. 396. 

Fsffts wliich negative the making 
of a contract cannot be a basis for 
a claim within the courfs jurisdic¬ 
tion of claims founded on contracts. 
—E. W. Bliss Co, V. U. S., 40 S.Ct. 


[ A. Ross Const. Co. v. Tearsley, 103 P. 
i 2d 5S9, certiorari granted Yearsley v. 
jw. A. Ross Const Co.. 60 S.Ct. 89, 
SOS U.S. 538. 84 L.Ed. 154. 

I Prior adjndication. held not a de- 
I termination on the merits so as to 
i preclude jurisdiction of subsequent 
: suit on contract.—Northern Pac, Ry. 
;Co. V. U. S., Ct.Cl., 18 F.Supp. 543. 
certiorari denied U- S. v- Northern 
Pac. R. Co., 68 S.Ct 270. 302 U.S. 
750, 82 L.Ed. 580. 


455, 253 U.S. 187, 64 LuEd. 852, af- 
firming 53 Ct.Cl. 47. 

Militaxy action 'to^kega in foreigm 
coontry does not give rise to any 
contract, express or implied, within 
the jurisdiction of the court of 
claima—Ingenio Porvenir C. Por A. 
V. U, S., 70 Ct.Cl. 735. 

Particular contracts implied in fact 

(1) Generaliy.—Gulf Transit Co. v. 
U. S., 43 CtCh 183. 

<2) Where the government has il- 
legally received money which is the 
property of an innocent Citizen and 
the money has gone into the trecLs- 
ury, there arises an ^'implied con- 
tract" on the part of the government 
to make restitution to the rightful 
owner under the statute and court 
of claims has jurisdiction to enter- 
tain suit therefor.—Kirkendall v. U. ^ 
S., CtCl., 31 P.Supp. 766. 

(3) Suits to recover penalties il- 
legally exacted are maintainable in 
the court of claims, and such claims 
are not based on contracts implied in 
law-—^Rio Cape Line v. U. S., 89 Ct. 
CL 307. 

(4) If the building of dikes by a 
contractor acting under a contract 
with the federal government and ero- 
sion of riparian owners* land because 
of consequent diversion of current 
constituted a taking o-f property for 
which there must be just compensa- 
tion under the Pifth Amendment, the 
government, under statute giving the 
court of claims jurisdiction of claims 
againffit the United States, has im- 
pliedly promised to pay that comi^en- 
sation and has afforded a remedy for 
its recoverj" by a suit in the court of 
claims.—Yearsley v. W. A. Ross 
Const, Co., Neb., 60 S.Ct. 413, 309 U.S. 
18, 84 L.Ed. 654, afldrming, C.C.A-, W. 


Quasi contract 

The court may have jurisdiction of 
suits based on quasi contracts.—In¬ 
gram V. U. S., 32 CtCl. 147, reversed 
on other grounds. 19 S.Ct, 177, 172 U. 
S. 327, 43 L.Ed. 465. 

CHaims held not based on implied 
: contracts 

I U.S.—U. S. V. Algoma Lumber Co., 
59 S.Ct. 267, 305 U.S. 415. 83 L.Ed. 
260, reversing Algoma Lumber Co. 
V. U. S., 86 CtCl. 226, certiorari 
granted U. S. v. Algoma Lumber 
Co., 59 S.Ct 88, 305 U.S. 583, 83 
L.Ed. 368—U. S. v. Forrest Lum-1 
ber Co., 59 S.Ct. 267, 305 U.S. 415, 
83 L.Ed. 260, reversing Fcrrest 
Lumber Co. v. U. S., 86 Ct.Cl. 188, 
certiorari granted U. S. v. Forest 
Lumber Co., 59 S.Ct 88, 305 U.S. 
583, 83 L.Ed. 368—U. S. v. Lamm 
Lumber Co., 59 S.Ct 267, 305 U.S. 
415, 83 L.Ed. 260, reversing Lamm 
Lumber Co. v.' U. S., 86 Ct.Cl. 171, 
certiorari granted U. S. r. Lamm 
Lumber Co., 59 S.Ct 88, 305 U.S. 
583, 83 L.Ed. 368—^Elastern Exten- 
sion, AustraJasia & China Tei. Co. 
V. U. S., CtCL, 40 S.Ct 168, 251 U. 
S. 365, 64 L.Ed. 305—Bonner v. U- 

S., CtCL, 9 Walt 156, 19 L.Ed. 

666 . 

“To ooustitiite saeh a contract, 

there must have been some consid¬ 
era tion moving to the United States; 
or they must have received the mon- 
ey, charged with a duty to pay it 
|over; or the claimant must have 
, had a lawful right to it when it was 
, received, as in the case of money 
paid by mistake."—Knote v. U. S., 
CtCl., 95 U.S. 149, 156, 24 T. pd 
442. 

Voluntary payments 

<1) The jurisdiction of the court of 
claims does not extend to a claim for 
money voluntarily pmd to the gov- 

5S4 


ernment.—U. S. v. Edmonston, CtCl., 
21 S.Ct 718, 181 U.S. 500, 45 L.Ed. 
971—Machinery & Metals Sales Co. 
V. U. S., 57 CtCl. 197—25 C.J. p 990 
note 72 [d] (11). 

(2) Payment held not voluntary so 
as to preclude suit.—^Northern Pac. 
Ry. Co. V. U. S., Ct.Cl., 18 F.Supp. 
543, certiorari denied 58 S.Ct 270, 302 
U.S. 760, 82 L.Ed. 580. 

18. U.S.—Keifer & Keifer v. Recon- 
struction Finance Corporation, 
Neb., 59 S.Ct 516, 306 U.S. 381, 83 
L.Ed. 784, reversing, C.C.A., 97 P.2d 
812, affirming, D.C., 22 F.Supp. 918, 
certiorari granted 59 S.Ct 106, 305 
U.S. 588, 83 L.Ed. 372—Plynn v. U. 

S., 65 Ct.Cl. 33—Keokuk & Hamil- 
ton Bridge Co. v. U. S., 55 CtCl. 
480, affirmed 43 S.Ct 37, 260 U.S. 
125, 67 L.Ed. 165. 

19. U.S.—Keifer & Keifer v. Recon- 
struction Finance Corporation, 
Neb., 59 S.Ct 516, 306 U.S. 381, 83 
L.Ed. 784, reversing, C.C.A., 97 F. 
2d 812, affirming, D.C., 22 F.Supp. 
918, certiorari granted 59 S.Ct 106, 
305 U.S. 588, 83 L.Ed. 372. 

Tenaat holding over 

If the government occupies the 
property of plaintifC for a period un¬ 
der an express agreement as to the 
terms of its occupancy, and, after 
the end of the period, it continues to 
occupy without any indication that 
it contempLates a change in terms, 
and if plaintiff accepts the rent, thus 
consenting to continued occupancy, 
their relaUon is consensual.—Ray- 
mond Commerce Corporation v. U. 

S., 93 CtCL 698. 

20 . U.S.—Acme Die-Casting Corpo¬ 
ration V. U. S., 81 CtCl. 415. 

2L U.Sw—Maison Nav. Co. v. U. S., 
52 S.Ct 162, 284 U.S. 352, 76 L. 
Ed. 336, affirming 72 CtCL 210, cer¬ 
tiorari granted 62 S.Ct 11, 284 U. 
S. em, 7$ L.Ed. 515. 

25 aj. p 990 note 72 [c] (21). 
Jurisdiction of federal courts gen- 
erally in condemnation proceed- 
ings hy United States see Emi¬ 
nent Domain S 232. 

2SL U:Sj^McLennan County, Tex., v. 
U. SL, 60 Ct.CL 496—Andrus v. U. 

S., 59 CtCL 851—GalwaJader v. U. 

S., 69 CtCl. 533—Pearson v. U. S., 
58 CtCl. 485, affirmed 45 S.Ct 
240, 267 U.S. 423, 69 L.E<L 694-- 
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with power to make such contracts or to perform 
acts from which they may lawftdly be implied.23 

Nominal datmges. The court of claims has no 
jurisdiction to entertain an action for nominal dam- 
ages.^^ 

Pensicnts- The subject of pensions is specially 
excepted from the general jurisdiction of the court 
of claims.25 

Patent cases. Under the express provisions of 
the federal statute, 35 U.S.C.A. § 6S, whenever a 
patented invention is used or manufactured by or 
for the United States without license of the owner 
thereof or lawful right, the owner^s remedy is by 
suit against the United States in the court of 
claims.-® The benefits of this act do not inure to 
any patentee, who, when he makes such claim, is 
in the employment or Service of the government, or 
the assignee of such a patentee, nor does the act 
apply to any device discovered or invented by such 
employee during the time of his employment or 
service.2'7 The jurisdiction of the court of claims 
ceases when plaintiff becomes an employee of the 
government, irrespective of the method by which 


the employment was brought about, or the sct\ 
to be rendered.2S A special jurisdictional act i 
mitting an employee of the government to sue 
the court of claims for an alleged patent infrin 
ment does not deprive the government of defen 
available in ordinary infringement cases.29 

§ 331. - Claims Referred by Congress 

Whenever any bili, except for a pension, is pend 
in either house of congress providing for the paymerti 
a claim against the United States, legal or equitable, 
for a grant, gift, or bounty to any person, the house 
which such bili is pending may, for the investigation ; 
determination of facts, refer the same to the court 
claims. 

Where congress merely desires to ascertain fa 
regarding any bili pending in either house of c 
gress providing for the payment of a claim agai 
the United States, either house may, under 
Judicial Code § 151, 28 U.S.C.A. § 257, refer 
claim to the court of claims for an investigat 
and determination of facts and a report thereof, 
gether with conclusions sufficient to inform c 
gress of the nature and character of the demj 
and the amount thereof.^® The intent of congr 


Klebe v. U. S,, 57 CtCl, 160, af- 
firmed 44 S.Ct, 58. 262 U.S. 188. 
68 Lr.Ed. 244. 

23. U.S.—Hooe V. U. S., CtCL 31 
S.Ct. 85, 218 U.S. 322, 64 L.Ed. 
1055. 

25 C.J. p 990 note 72 [a], 

24. U.S.—Marion & R. V, Ry. Co. 
V. U. S., 270 U.S. 280, 46 S.Ct. 253, 
70 L.Ed. 585, afflrming 60 CtCl. 230 
—Sioux Tribe of Indians v. U. S,, 
84 Ct.Cl. 16, certiorari denied 68 
S.Ct 139, 302 U.S. 740, 82 L.Ed. 
572. 

Holder of liTberty loan boud, called 
for redemption April 15, 1934, and 
presented May 24, to which holder 
government refused payment in gold 
and tendered payment in leg-al tender 
currency, was held not to have suf- 
fered actual loss, and was, therefore, 
not entitled to recover In court of 
claims legal tender currency in ex- 
cess of face amount of bonds, not- 
withstanding devaluation of gold dol- 
lar, in view of restrictive use of gold 
in domestic transactions, and re- 
straints on ttansactions in foreign 
exchaage or export of gold.—-Perry 
V. U. S., CtCl., 55 S.Ct. 432, 294 
U.S. 330i 79 L.Ed. 912, 95 A.L.R. 1335- 
Boider of g-old certificates 
. tn dtetermining whether plaintifC, 
r^uired by order of gccretary of 
ticasury to (Jeliver gold certificates 
to treasury in exchange for currency 
not redeemable in gold, had claim for 
actual damages authorizing him to 
sue in court of claims, plaintiff could ; 
not claim better position than in case | 


gold coin had then been paid to him, 
which coin, under applicable legisla- 
tion and orders, he would have been 
reguired forthwith to deliver to treas¬ 
ury. Accordingly, plaintiff who, in 
obedience to order of secretary of 
treasury, delivered his gold certifi¬ 
cates to treasury, under protest on 
Jan. 17, 1934, in exchange for cur¬ 
rency not redeemable in gold, was 
held not to have sustained actual 
loss which would entitle him to sue 
in court of claims to recover lust 
compensation which was allegedly 
unconstitutionally withheld, especial- 
ly where, at time of such exchange, 
gold dollar had not yet been deval- 
ued.—Nortz v. U. S., Ct.Cl., 56 S.Ct. 
428, 294 U.S. 317, 79 L.Ed. 907, 95 
A.L.R. 1346. 

26. U.S.—Cole V. U. S., 29 Ct.Cl. 47 
—Gordon v. U. S., 26 CtCl. 307— 
Daily v. U. S„ 17 CtCl. -144. 
However, under the act of March 
3, 1863, apparently the court could, 
under some circuhistances, entertain 
a suit involving a bounty.—U. S. v. 
AXire, 6 Wall. 573, 18 L.Ed. 947, 3 
Ct.Cl. 447, reversing 1 Ct.Cl. 233. 

26. U^S.—Lucllen v. Baldwin Loco- 
mptive Worhs, D.C,Ra., 11 F.2d 390, 
afflrmed, G.C.A., Luellen Ry. Ar- 
tillery v. Baldwin Locomotive 
Works, 20 F.2d 449—Allgrunn v. 
U. S., 67 CtCl. 1,, certiorari denied 
58 S.Ct 46, 302 U.S. 725, 82 L.Ed. 
560—Farnham v. U. S., 56 CtCl. 
290. 

25 C.L p 990 note 72 [e] (3), , 

Cases prior to statote 

U.S.—Harley y. U/CLCl., 2^5 S. 


Ct 634, 198 U.S. 229, 49 L.Ed. 11 
25 C.J. p 990 note 72 [e]. 

Sole remedy 

A patentee’s sole remedy for 
infringement of his patent by 
sale of infringing apparatus to 
coast guard for use by it is by a £ 
against the United States in the cc 
of claims.—Hazeltine Corporatior 
General Electric Co., D.C.Md., 19 
SUpp. 898. 

i 27. U.S.—^National Electric Sigi 
ing Co. V. U. S., 60 Ct.Cl. 338. 

28. U.S.—^National Electric Signa] 
Co. V- U. S., supra. 

29. U.S.—Gates v. U. S., 87 Ct 
358. 

30. U.S.—Stanton v. U. S., 68 
CL 379. 

A war claim cannot be refer 
To this extent the statute provi(3 
for reference was repealed by 
Omnibus Claims Bili of March 
1915, § 5.—Chase v. U. S., 60 Ct 
293. 

Bowxnan. Act 

(1) Under the Bowman Act, 22 1 
St. at L. p 485 c 116 § 3, U.S.Co 
St. 1901 p; 748, embodied in l 
in this section of the Judicial C< 
the court had no jurisdiction of 
claim which was barred by yirtu( 
the provisions of any law.—Nea 
U. S., 36 Ct.CL 49—-Allen v. XJ. 
27 CtyCl. 89—^Bemard v. U, S., 
ChCl. S12~T.rDockery v. U; S., 26 
CL US—Kutt v. U. S., 25 CLCL 
—Berry v. U. S., 25 CLCl, 2'! 
Fowler v. ,U. S., 25 CLCL 122-r-K 
brough V. U. S., 25 Ct.CL 21-^1 
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was to grant to ekher hotise the power to refer 
to the court of claims for investigation any claim 
which congress miglit constitutionally pay,^^ and 
the object was to relieve congress and its commit- 
tees from the inconvenience and labor incident to 
the investigation of claims, and to secure to the 
government the protection of judicial investiga- 
tion.^^ The court is limited in its action to the 
items and amount stated in the bill.^^ A claim 
transmitted by congress will not be defined arbi- 
trarily by the phraseology of the letter transmit- 
ting it The court will look into the accompany- 
ing papers and determine what claim congress in- 
tended to have investigated.^^ 

It is the bili referred which gives character to 
the matter before the court.35 Under this grant of 
jurisdiction a bili referring a claim must be one 
involving pa^nnent,^® but the court can take ju¬ 


risdiction, although the bili does not in^ express 
terms provide for the payment of the claim.37 a 
bili which, if enacted, would be simply a general 
law providing for the payment of a class of 
claims,or which merely directs an administrative 
officer to investigate,39 or which involves merely a 
matter of accounting,^® is not a bili which may be 
referred. Under the statute, the court has no ju¬ 
risdiction of a claim referred unless it is a claim 
against the United States,of a legal or equitable 
nature ^ut, if the claim is one of a legal or 
equitable nature against the United States, the 

court has jurisdiction.'^9 

The court has no jurisdiction to determine ques- 
tions of law in referred cases except such as are 
incident to the ascertainment and settlement of 
facts.^^ The court of claims has jurisdiction to 
make findings of fact concerning claims growing 


long: V. U. S., 23 Ct.Cl. 22—Dermis 
V. U. S., 23 Ct.Cl. 324—Belt v. U. S., 
23 Ct.Cl. 3X7—Payne v. U. S., 22 Ct. 
Cl. 144—Burwell v. U. S., 22 Ct.Cl. 

Marshall v. U. S., 21 Ct-Cl. 307 
—Blair v. XJ. S., 21 Ct.Cl. 253— 

Battelle v. U. S., 21 CtCl. 250—Dun- 
bar V. tr. S., 19 Ct.Cl. 489. 

(2) The restrietion did not extend 
to cases where the bar was subse- 
quent to the Bowman Act.—Nutt v. 
tr. S., 26 Ct.Cl. 15 . 

(3) Claims held not barred.—Ter- 
rill V. tr. S.. 2S Ct.Cl. 465. 

Xoyalty 

(1) The fact of loyalty is not ju- 
risdictional under the Tucker Act, 
and, notwithstanding- the disloyalty 
of claimant, the court may find the 
facts relating to the merits, leav- 
ing it to congress to determine 
whether claimant shall be paid.— 
Daigle v. U- S., 42 Ct.Cl. 124. 

(2) The court may find the fact of 
loyalty or disloyalty at the request 
of either party for the consideration 
of congress.—Hunt v. U. S., 46 Ct.Cl. 
666 . 

successive xefereuces 

(1) Notwithstanding the court of 
claims has once found the facts in a 
case under the Bowman Act, yet if 
it is again referred by one of the 
houses of congress under the Tuck¬ 
er Act, the court will reexamine the 
case and again report the facts.— 
Hartiens v. U. S., 42 CtCl. 42—White 
y. U. S., 33 CUCL 368. 

<2> But, where a claim investigat- 
ed by the court of claims under the 
Bowman Act is paid by congress dn 
the statutory condition that the ire- 
cseipt of the amount awarded by the 
court ^lall be a full and final dis- 
cl^urge of the claim, it is absolutely 
extinguished and barred, and cannot 
be reexamined by the court by vir- 
tue of a second reference by the oom- 


mittee.—Pilkington v. U. S., 36 Ct.Cl. 
357. 

, 31- U.S.—Chieves v. U. S., 42 Ct.Cl. 

21 . 

32. U.S.—^W^idmayer v. U. S., 42 Ct. 
CI. 519. 

33. U.S.—Hart v. U. S., 58 Ct.Cl. 
518 —Sampson v. U. S., 42 Ct.Cl. 
378. 

Court wUl uot confiae heariug to 
questions raised by special plea or 
“cross-bill,” but will proceed to hear 
the issues raised in the record.—^At¬ 
lantic Works V. U. S., 50 Ct.Cl. 16. 

Wlie:^ a committee trausiuits a 
peuding hili, the court is restricted 
to the relief claimed therein.—Cho- 
teau V, U. S., 20 CtCl. 250. 

34. U.S.—Cofer v. U. S., 30 CtCl. 
131. 

35. U.S.—^Atlantic Works v. U. S., 46 
CtCl. 57. 

iL “claim,” in a just juridical sense, 
is a demand: of some matter as of 
right made by one person on another, 
to do or to forbear to do some act 
or thing as a matter of duty.—Creek 
Nation v. U. S., 74 CtCl. 663. 

tlse of word “claim” will not divest 
the court of jurisdiction if it ap- 
pears that the reference was under 
the act and that a bili was pending 
in the house referring it.—Dowdy 
V. U. S., 26 Ct.CL 220. 

36. Bili directing court to make fiud- 
iugs aud report to congress is not a 
bili for the payment of a claim or for 
a grant, gift, or bounty.—Missouri 
V. U. S., 43 CtCl. 327. 

Special jurlsdicidoual a.ct 
Where the bili referred merely pro¬ 
vides that claimant may bring suit 
in the court of claims, it is not a 
bili for the payment of a claim or 
for a grant, gift, br bounty pending 
in congress, but, on the contrary, it 

586 


is a bili to take the claim out of 
the domain of congress. The court 
cannot be called on to exercise in 
advance the lesser judicial function 
of finding the facts in a case which, 
if the bili becomes a law, it will later 
be called on to “hear and determine." 
—Cahalan v. U. S., 42 Ct.Cl. 280. 

Jurisdiction under Bowman Act 
was not limited to cases in which the 
legislative relief would be by the 
payment of money.—Taylor v. U. S., 
25 CtCl. 75. 

37. U.S.—Leahy v. U. S., 41 Ct.Cl. 
265. 

25 C.J. p 992 note 84 [a]. 

38. U.S.—Shawnee & Delaware In- 
dians v. U. S., 47 CtCl. 321. 

39. U.S.—White River Utes v. U. S., 
43 CtCl. 260—Bellah v. U. S., 39 
CtCl. 396. 

25 C.J. p 992 note 84 [b], [e]. 

40. U.S.—Creek Nation v. U. S., 74 
Ct.Cl. 663—Meeha v. U. S., 48 Ct 
Cl. 258^—Missouri v. U. S., 43 Ct 
Cl. 327. 

41. U.S.—Vincent v. U. S., 39 CtCl. 
456. 

42. An agreement to protect Indians 

in the possession of their homes is 
not a promise to pay the tribe for 
loss of lives or property of individ- 
ual Indians, and a claim for losses 
for failure to protect is neither legal 
nor eq.uitable within the purview of 
this section.—Pawnee Tribe of In¬ 
dians V. U. S., 56 Ct.Cl. 1. 

43. U.S.—Duncan v. U. S., 48 CtCl. 

• 488. 

44. U.S.—Griffin v. U. S., 33 Ct.CL 
228^Webb v. U. S., 20 Ct.Cl. 487. 

25 C.J. p 992 note 93 [c]. 

Gratuity 

Where a claim is neither a legal 
nor equitaLble demand in its charaq- 
ter. the court will find the facts, 
but canhot assess the damages. The 
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out of treaties with Indians under a proper refer- 
ence by congress,^^ notwithstanding it has no gen- 
eral jurisdiction over such claims, see infra § 334. 

Under the first part of the statute the govern- 
ment does not consent to be sued in a court, but 
expressly makes such claims subject to its final leg- 
islative action;^® in the class of cases under the 
proviso that, if it shall appear to the satisfaction 
of the court on the facts establishcd, under exist- 
ing laws, the subject matter of the bili is such that 
it has jurisdiction to render judgment or decree 
thereon, it shall proceed to do so, the government 
expressly consents to be sued,^*^ and the provision 
for the rendition and entry of judgment by the 
court is mandatory.'^^ Under this statute either 
house of congress may refer a case to the court of 
claims, but neither the senate nor the house acting 
separately can authorize the court to adjudicate 


such a claim and render a final judgment.^^ A 
resolution of one house of congress transmitting a 
bili for the payment of a claim against the gov¬ 
ernment is merely the vehicle by which the bili 
comes to the court, and its provisions in no way 
define or fix the jurisdiction of the court.,Un_ 
der the statute, either of the houses of congress 
may refer a claim for the ascertainment of facts 
including those which may excuse claimant for not 
having resorted to his remedy in due time, to the 
end that congress may remove the bar of any stat¬ 
ute of limitation by legislating for his relief,^^ 

Special jurisdictional stafutes, Congress has al¬ 
so passed from time to time vanous special acts 
authorizing the court of claims to adjudicate on par- 
ticular claims.^2 Although the court ,has jurisdic¬ 
tion of all claims and questions fairly within the 
terms of a special jurisdictional act,53 guch acts are 


relief to be given, if any, will be 
a gratuity; and the amount of a 
gratuity must be a matter of legisla- 
tive discretion.—^Widmayer v. U. S., 
42 CtCl. 519. 

Secnrlng- olear uaderstanding* 

The findings of fact in congressfon- 
al cases are to ihform the legislative 
authority of those things which are 
necessary for the exercise of the leg¬ 
islative intelligence. They are not 
intended to present to congress le- 
gal questions for judiclal determina- 
tion. The court will, however, advert 
to the law applicable to the facts 
to the end that a ciear and uhmistak- 
able underfetanding of the facts shall 
be secured.—^Wilkes v. U. S., 43 Ct. 
CL 152. 

45. U.S.—Pawnee Tribe of Indians 
V. U. S., 56 CtCl. 1. 

46. U.S.—Pocono Pines Assembly 
Hotels Co. V. U. S., 73 Ct.Cl. 447. 

Pinal jttdgBjieiit 5 , 

(1) The proceeding is not to ob^ 
tain a flnal judgment, but to give 
congress -authenticated information 
necessary for legislative action.— 
Murfreesboro Presb, Church, v., U. S., 
33 CUCL 339. 

(v2). The jurisdiction of the court 
of claims to proceed with congres- 
sional references, investigate the 
facts, and report the same^s not con- 
trolled by its jurisdiction ,to proceed 
to t judgment in cases wherein the 
United, States is'dLefendant. The two 
i^risdictions are not interdependent, 
but distinet.—Montgomery v. U. Si, 
49. CtCl. 574. 

U.S.—Pocono Pines ’ Assembly 
Hotels Co. V. U. S., 73 'Ct.Cl. ^44*?. 
Takingr of private property 
The court has jurisdiction to ren¬ 
der a final judgment in a congrets-: 
sicnal»case where , the cause of ac- 
tihh ia the taking of private .urop- 


erty for public use.—Chrystal v. 

U. S., 81 CtCl. 461—Drapery Hard¬ 
ware Mfg. Co. V. U. S., 81 CtCl. 455 
—Thermal Syndicate v. U. S., 81 
Ct.Cl. 446—Pairbanks, Morse & Co. 

V. U. S., 81 CtCl. 439—Sirio Match 
Co. V. U. S., 81 CtCl. 427—Aorne Die- 
Casting Corporation v. U. S., 81 Ct 
CL 415—Barnes v. U. S., 46 CtCL 7. 

48. U.S.—Post V. U. S., 49 Ct.Cl. 
105—Stovall V. U. S., 26 CtCl. 226. 

Report to congress 

The rendition of such judgment 
does not preclude the court from 
making a report to congress accord- 
ing to law.—^Hood v. U. S., 49 Ct. 
Cl. 669. 

i 

49. U.S.—Farmers Cotton Oil Co. to 
the Use of Choctaw Cotton Oil 
Co. V. U, S., 84 CtCl. 468—Pocono 
Pines Assembly Hotels Co. v. U. 
S., 73 CtCl. 447. 

50. U.S.—Hartsville Oil Mill v. U. 
S., 46 S.Ct 389, 271 U.S. 43, 70 
L.Ed. 822, affirming 60 CtCl. 712— 
Richardson v. XJ. S., 81 CtCl. 948. 

26 C.J. p 992 note 94 Ea]. ‘ 

Exclnsive jurisdiction elsewhere 
Referring a claini does not confer 
jurisdiction on the court, where ju¬ 
risdiction is exclusive in another 
tribunal or offleer.—Boehm v. U. S., 
21 CtCl. 290. 

51. U.S.—Balmer v. U. S., 26 Ct.Cl. 
82. . 

52. U.S.—Mille Lac Band of Chippe- 
wa^ V. U; S., 46 CtCl. 424. 

25 C.JT. p 993 note ' ■ 

Forum 

Jurisdictional acts merely provide 
a forum for the presentation and ad¬ 
judica tion 6f Indian cases.—Coos 
Bay, Lower Umpqua and Siuslaw In¬ 
dian iTrihes v.> U- S.,' &7; CtClJ 143^: 
certiorari, denied 59 S.Ct 842» 306 U.S. 
653, 83. L.Ed. 1052. t , 
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^ Suit held within special jurisdictional 
act 

U.S.—Seminole Nation v. U. S., Ct. 
CL, 62 S.Ct 1049, 316 U.S. 286, 
651, 86 L.Ed. 1480—U. S. v. Creek 
Nation, CtCl., 55 S.Ct 681, 2 95 U. 
S. 103, 79 L.Ed. 1331, rehearing de¬ 
nied 55 S.Ct 911, 295 U.S. 769, 79 
L.Ed. 1709—Butler Lumber Co. v. 

U. S., 73 CtCl. 270. 

Practical cosistruction 

Pailure of Indians to seek fur- 
ther payment on large claini against 
United States between settlement of 
claim in 1909 and suit thereon in 
1925, and their omission to mention 
claim of such size when seeking con- 
gressional action for passage of stat¬ 
ute permitting them to adjudicate 
their claims against United States 
were practical construction that stat¬ 
ute enacted did not provide for ad- 
judication of such claim.—Klamath 
and Moadoc Tribes v. U. S., 56 S.Ct. 
212, 296 U.S. 244, 80 L.Ed. 202, af- 
flrming 81 Ct.Cl. 79, certioraH grant- 
ed 55 S.Ct. 920, 295 U.S. 729, 79 L.Ed. 
1679. 

53. U.S.—Cross v. U. S., Ct.CL, 14 
Wall. 479, 20 L.Ed. 721—Mansfield 

V. U. S., 89 Gt.CL 12—Stubbs v. 
U. S., 86 Ct.Cl. 152—A. S, Rosen- 
thal Co. V. U. S., 64 Ct.Cl. 643— 
Goodrich v.'tr. S„ 47 CtCl. 200— 
U. S. V; La Abra Silver Min. Co., 
32 CtCl. 46!^, aflirmed 20 S.Ct 168, 
175' U.S. 423, 44 L.Ed. 223. 

25 C.J. D 993 n<jte 4 [cl, note 97 
[bj. 

Individual Indians 

A ' jurisdictional act can give in¬ 
dividual Jndiahs a forum in which 
to assert such rights as they may 
possess.—Sac' and Fox Indians of 
lowa V. Sac' and Fox Indians of 
Oklahoma, 45 Ct.Cl. 287, affirmed 31 
SUt 473, 220 UiS. 481, 56 L.Ed; 552. 
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to be strictly construed,^^ and the court, in adjudi- 
cating such claims, may not go beyond the terms of 
ihe act.5^ The terms of the reference may be such 
as to authorize the entry of judgment,®® or they 
may be so quali fied that the court may omit the 
entry of judgment and report the facts to congress 
with its opinion.^^ Jurisdiction to render judg- 
ment “in any and ali legal and equitable claims” 
cannot be construed to embrace a claim founded on 


an allegation that a former act of congress was 
fraudulenti* A special act conferring on the court 
of claims jurisdiction to determine the merits of 
a particular claim does not concede liability there- 
on.i9 A special jurisdictional act, however, may 
waive a special and conclusive defense to a claim, 
and the court is to ascertain from all the facts and 
circumstances whether the act was intended to do 
so.*^ Accordingly, a special jurisdictional act may 


lIisai}propriation of fiuuis 

Under a statute conferring juris¬ 
diction to hear and determine all 
claims of an Indian tribe for the 
raisappropriation of any funds of the 
tribe for purposes not for its mate- 
rial benefit, the construction by the 
grovemment of a building as an in- 
firmary for certain tribes of Indians, 
which was not used and was not suit- 
able for the use of the Indians, was 
a “misappropriation” of the funds of 
the tribe within the statute.—U- S. v- 
Omaha Tribe, Ct.CL, 40 S.Ct. 522. 253 
U.S. 275, 64 LuEd. 901. 

Questioiis of law 

(1) Questions of law and fact may 
be determined where the jurisdiction¬ 
al act so provides-—Oakes v. U. S., 
10 S.Ct 864, 174 U.S. 778, 42 L-Ed. 
1169, aiarming 30 CtCI. 378—25 a 
J. p 992 note 93 isl- 

(2) Where the jurisdictional act so 
provides, title to real estate may be 
determined.—Hussey v. U. S., 32 S-Ct 
33, 222 U.S- 88. 56 U-Ed. 106, affirm- 
ingr 44 CtCl. 324. 

25 aJ. p 989 note 67 fe}. 

54. U.S.—U. S. V. Goltra, 61 S.Ct 

487. 312 U.S. 203, 85 Ii.Ed. 776. 
modifylng Goltra v. U. a, 91 CtCl. 

42, raotion denied 61 S.Ct. 25— 
Gates V. U. S-, 87 CtCL 358- 

55- U.S.—Cherokee Nation v. U. S-, 
92 CtCl 262—Seminole Nation v- 
U. a, 92 CtCl. 210, certiorari de¬ 
nied 61 S.Ct 841, 313 U.S. 563, 85 
L.Ed. 1523—Wichita and Affiliated 
Bands of Indians in Oklahoma v. 
U. S., 89 CtCl- 378—Alcock v. U. 
S-, 74 Ct.CI. 308—Villare of Har- 
bor Springrs, Mich., v. U. S., 72 Ct 
CL 32—Colgate v. U. S., 66 CtCl. 
667. certiorari denied 50 S.Ct. 15, 
280 U.S. 553, 74 U.Ed. 610, appeal 
dismlssed 50 S.Ct 22, 280 US. 

43, 74 LtEd. 757—Winton v. Amos, 
51 CtCl. 284, affirmed in part and 
reversed in part on other grounds 
41 S.Ct 342. 255 U.S. 373, 65 L.Ed. 
684. 

25 C.J. p 992 note 93 [f], p 993 note 
97 [a]. 

Claim» held not within special acts 

U.S.—Chippewa Indians of Minne¬ 
sota V- U. a, 59 S.Ct 313, 305 U. 
S- 479, 83 UEcL 300, affirming 87 
CtCL 1—^Klamath and Moadoc 
Tribes V. U. S., 56 S.Ct 212, 296 
U-S. 244, 80 XuEd. 202, aflSrmihg 
81 CtCl 79, certiorari granted 55 


S.Ct. 920, 295 U.S. 729, 79 L.Ed. 
1679—Choctaw Nation v. U. S., 91 
Ct.Cl. 320—Randall v. U. S.. 90 Ct 
Cl. 325—Blenkner v. U. S., 65 Ct 
Cl. 18. 

Xiaw applicable 

Special jurisdictional act was held 
to require application of statutory 
law in force at time controversy 
arose and continued.—Colgate v. U. 
S., 66 CtCl. 667, certiorari denied 50 
S.Ct 15, 280 U.S. 553, 74 L.Ed. 610, 
appeal dismissed 50 S.Ct 22, 280 
U.S, 43, 74 U.Ed. 757. 

JLelief intended 

W^here a matter is referred by act 
of congress, statements of a commit- 
tee will not be considered. The 
court will not go behind the act 
to ascertain what was the relief in¬ 
tended by it—U. a V. Weil, 35 Ct 
Cl. 42. 

50. U.S.—Norris v. U. S., 2 Ct.Cl. 
155. 

57. JiLdgment or report 

(1) Where the words “when com- 
pleted the court shall make a full 
report to congress*' are used in the 
jurisdictional act the court may omit 
the entry of judgment and report the 
facts to congress with its opinion.— 
Pond I>u Eae Band of Chippewa In¬ 
dians V. U. S., 34 CtCL 426. 

(2> Although the reference is hy 
a special statute to hear, determine, 
and report to the house, yet, the case 
being a congressional one, the court 
can find the facts only and report 
them.—Griffin v. U. S., 33 Ct.Cl. 228. 

(3) Where the act direets both an 
*'adjudication according to law” and 
that the court “teport the same to 
Congress,’* a final judgment will be 
rendered and. In due course, reported 
to congress.—Irwin v. U. S., 23 Ct. 
CL 149, reversed on other grounds 
S S,Ct. 1033, 127 U.a 125, 32 IaB<L 
99. 

58. U.S.—Seminole Nation v. U. S., 
92 CCCL 210, certiorari denied 61 
S.Ct- 841, 313 U.a 563,; 85 L-Ed. 
1523— K la m ath ;^d Moadoc Tribes 
v. U. S., (No. E-346), 81 CtCl. 79,. 
cei^orari granted 55 S.Ct. 920. 295 
U.S. 729, 79 UBd. 1679 and af- 
flrmed 56 S.Ct 212, 296 tr.S. 244, 
80 L.Ed. 202. 

59» U.S.—ShoAhone Tribe of 

of Wlnd River Reservation in Wyo- 
ming v. U. a, 82 CtCL 23, certio- 
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rari granted Shoshone Tribe of In¬ 
dians V. U. S., 57 S.Ct 45, 299 U. 
S. 530, 81 L.Ed. 390, and U. S. v. 
Shoshone Tribe of Indians, 57 S. 
Ct 46, 299 U.S. 530, 81 L.Ed. 390, 
and reversed on other grounds Riv¬ 
er Reservation in Wyoming v. U. 
S., 57 S.Ct 244, 299 U.S. 476, 81 
L.Ed. 360—Klamath and Moadoc 
Tribes v. U. S., 81 Ct.Cl. 79, cer¬ 
tiorari granted 55 S.Ct. 920. 295 
U.S. 729, 79 L-Ed. 1679, and af¬ 
firmed 56 S-Ct. 212, 296 U.S. 244, 

80 L.Ed. 202—Randall v. U. S., 71 
CtCl. 152—Stanton v. U. S., Gg^Ct. 
Ca. 379—^Bishop v. U. S., 38 CtCl, 
473, affirmed 25 S.Ct 440, 197 U.S. 
334, 49 L.Ed. 780. 

25 C.J. p 992 note 94 [dj, [f]. 

Recitals of ownership in statute 
conferring jurisdiction to determine 
a certain claim for rentals do not 
require the court of claims to ac- 
cept such ownership as a fact, nor 
operate as an estoppel, but such 
court may consider the question of 
title.—Kinkead v. U. S., CtCl., 14 
S.Ct 172, 150 U.S. 483, 37 LEd. 1152 
—U. S. V. Jordan, Ct.Cl., 5 S.Ct 585, 
113 U.S. 418, 28 L.Ed. 1013, 

ea U.S.—Cherokee Nation v. U, S., 
46 S.Ct 428, 270 U.S. 476. 70 L 
Ed. 694, affirming 59 Ct.Cl. 862— 
Alcock V. U. S., 74 Ct.Cl. 308— 
Butler Lumber Co. v. U. S,, 73 Ct 
Cl. 270. 

Act held not to waiwe defense 

U.S.—Eastem or Emigrant Chero- 
kees V. U. S., 82 CtCl. 180, certio¬ 
rari denied 57 S.Ct 13, 299 U.S. 551, 

81 L-Ed. 406. 

Correetnes» of Judgment 

The sole question submitted to the 
court by jurisdictional act was the 
determination of the correetness of 
judgment awarded to the govem- 
ment in the disfcrict court of the 
United States andi it must be assumed 
from the language used in the act 
that congress intended the court to 
decide and determine this question on 
the inerlts and to waive any and all 
defenses which would prevent the 
court from doing this,—Hampton & 
B. R. Co. V. U. S., 89 CtCL 117^ . 

8L U.S.—Butler Lutebfer Co. rJ U. 
Sw 73 CLCL 270. 

Xelease ' 

Appropriation and payment by the 
goverument for the lands and the ao- 
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refer to an action ex delicto and waive the defense 
of lack of privity of contract.®^ There must be 
a compliance with ali conditions precedent con- 
tained in the jurisdictional act.^^ Where an act of 
-congress provides for the acqtiisition of land by the 
United States by purchase or requisition, giving the 
president authority to determine just compensation 
to the owners thereof, who, if dissatisfied with his 
award, might receive seventy-five per cent thereof 
and sue in the court of claims for such amount as, 
added to the seventy-five per cent, would make just 
compensation, if the owner receives the full amount 
of the award without protest, objection, or reserva- 
tion, the court has no jurisdiction to consider a 
claim for any further amount.®^ 

§ 332. - Claims Referred by Executive 

Departments 

The court of claims has jurisdiction of claims involv- 
ing controverted questions of fact or law referred to 
it by the heads of the executive departments. 

Under the Judicial Code § 148, 28 U.S.C.A. § 


254, when any claim or matter is pending iri any of 
the executive departments which involves cpntro- 
verted questions of fact or law, the head of suqh 
department may transmit the same, with the vouch- 
ers, paperSy documents, and proofs pertaining there- 
to, to the court of claims, and the same shall be 
there proceeded in under such rules as the court 
may adopt.65 In such a proceeding the court ac¬ 
quires jurisdiction, if at all, by virtue of the ref- 
erence and not by reason of any subsequent filing 
in the court of a petition by claimant.^® 

The claim must be pending in the executive de¬ 
partment in order to warrant transmission there- 
of.^'^ Where an executive department itself has 
no jurisdiction of a claim, it is not pending therein 
within the meaning of this provision of the Judi¬ 
cial Code,6S and its transmission to the court of 
claims by the head of such department does not 
confer jurisdiction to hear and determine questions 
involved.69 A claim which has been reopened and 
reconsidered by the executive department is pend- 


ceptance of payment and execution of 
the release by the Indians was in- 
tended as a final settlement for the 
lands; and to revive by legislative 
enactment a liability once satisfied 
and expressly released exacts lan- 
gnage in the statute which leaves no 
room for doubt of such intent.—^Kla- 
math and Moadoc Tribes v. XJ. S., 
SI Ct.Cl. 79, certiotrz-ari granted 55 S. 
Ct. 920, 295 U.S. 729, 79 L.Ed. 1679, 
and affirmed 56 S.Ct 212, 296 U.S. 
244, 80 L.Ed. 202. 

62. U.S.—Andrew Radel Oyster Co. 
V. U. S., 78 Ct.Cl. 816—Butler Lum- 
ber Co. v. U. S., 73 Ct.Cl. 270. 
ea. U.S.—Duffy Bros. v. U. S,, 89 Ct. 
C^. 528—St. Louis & Mississippi 
Valley Transp. Co. v. U. S., 33 Ct. 
CL 251, affirmed 22 S.Ct 350, 184 
U.S. 247, 46 LJSd. 620. 

Sepoxt of xefexees 
Where» an act provides that unset- 
tled claims of railroad companies 
for just compensation shall be sub- 
mitted to a board of three referees» 
who shall consider all the facts pre- 
sent^ and report in convenient form 
its findings as to Just compensation 
to the president, who is thereupon 
authorized to agree with such rail- 
rbad companies for just compensa- 
not in excess of the atnount re- 
ported by such board, and, failing 
»uch agreement, either party may file 
^ petition in the court of claims for 
just compensation, the report of such 
board to be prima facie evidence of 
the amount of just compensation and 
^^cts stated therein, the court, 
oh failure bf such bbard to repoft 
such just compensation, has no Juris- 
dlcUon to consider the clalms.-^-Cairo, 
T. & S. R. Co. V. U. B., 58 Ct.CL 336, 


affirmed 45 S.Ct. 247, 267 U.S. 350, 69 
L.Ed. 651. 

64. U.S.—Mitchell v. U. S., 58 Ct.Cl. 
443, affirmed 45 S.Ct. 293, 267 U. 
S. 341, 69 L.Ed. 644. 

65. Barred claims 

(1) Under the Bowman Act, 22 U, 
S.St at L. p 485 c 116 § 3, the 
court had no jurisdiction of any 
claim which was barred by virtue 
of the provisions of any law.—Ches- 
apeake & Chio R. Co. v. U. S., 20 
ChCl. 49—25 C.J. p 993 note 9 £c] 
( 1 ). 

(2) A claim transmitted by the 
head of. an executive department was 
not barred, within the meaning of 
the statute, unless it was barred 
within such department,—McClure 
V. U. S„ 19 ChCL 18., 

(3) Thus limitation was not plead- 
able against a claim referred by the 
head of an executive department 
which was presented at the proper 
department within the period limit- 
ed.—U. S. V. New York. CtCL, 16 
S.Ct. 402, 160 U.S, 598, 40 L.Ed. 551 
—U. S. V. Lippitt, Ct-CL, 100 U.S. 
663, 25 L.Ed. 747—Green v. U. S., 18 
Ct.Cl. 93—25 C.J. p 993 note 9 [e]. 

(4) A claim which was barred be- 
fore presentation to the department 
could not be referred.—^Alexandri^ 
Loudouu & Hampsbire JL Co. v. U. 
S., 26 CtCl. 327—Wadell v. U. S,. 25 
CtCl. 323, 7 L,ILA. 861—^avage v. 
U. S. 23 Ct.Cl. 255. 

(5) Particular claim held barred. 
—Savage v. U. S., supra. 

68. U.S.^Secor v: U. Sj, 54 -Ct(X 

92. ;. ' , 


67. U.S.—Matter of Wright, 50 Ct. 
Cl. 19. 

25 C.J. p 994 note 10. 

Departmen.t in. which claim pending 
Where the claim of an Indian for 
property taken away by Indians of 
another tribe in violation of treaty 
obligations is transmitted by the 
interior department to the proper 
auditor of the treasury, the claim 
must be deemed to be pending in the 
treasury department, and may be 
transmitted by the secretary to the 
court of claims.—Byrd v. U. S., 44 Ct. 
Cl. 498. 

Settlement and certification 

(1) A head of a department may 
transmit a claim after the auditor 
and comptroller have settied it and 
certified a balance due to claimant. 
—^Winnisiramet Co. v. U. S., 12 Ct. 
Cl. 319—^Delaware River Steamboat 
Co. V. U. S., 6 CtCL 66. 

(2) Where a claim allowed by the 
accounting officers of the treasury, 
and approved by the secretary, is 
subsequently referred to the court 
by the secretary, under Rev.St. § 
1063, the award is suspended and 
subordinated to the jurisdiction of 
the court.—Glynn v. U. S., 32 Ct.Cl. 
82. 

68. U.S.—In re Departmental Refer- 
ence, 59 Ct.Cl. 813—Matter of 
Wright, 50 CLCL 19. 

69. U.S.—^In re Departmental Refer- 
ence, 59 ChCl. 813—Secor v. U. S., 
64 CLCL 92. 

26 C.J. p 994 note 11 [aj, 

Particnlar claims held within juris- 
diction of transmittlng department. 
—CampbeU v. U. S,, 44 CLCl. 488. 
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ing", and may be transmittedJ® 

The claim or matter which may be transmitted 
under this statute is one involving^ a money de- 
mand in one of the general classes of claims of 
which the court has jurisdictioni^ Claims which 
must be finally decided by the head of one of the 
executive departments cannot be referredi- This 
statute does not authorize a reference by the head 
of a department for a mere advisory opinion,'^^ and 
an executive department cannot relieve itself from 
the investigation of claims except where they in¬ 
volve controverted questions of law or facti^ 

The head of an executive department may trans- 
mit a matter to the court .of claims without the 
consent of claimanti^ A statute giving the sec- 
retary of the treasury authority, on the certificate 
of the auditor or comptroller, to refer any ac- 
count, matter, or claim to the court for trial and 
adjudication does not apply to any other depart- 
menti® 

The head of an executive department, in refer- 
ring a claim to the court of claims, may transmit 
whatever papers, vouchers, and documents relating 
to the case are in his department. The fact that 
some of the papers relating to the case are on file 
in another executive department will not prevent 
a reference of the claim.'^^ 

When the facts and conclusions of law have been 


found, the court must report its findings to the de¬ 
partment by which the matter was transmitted for 
its guidance and action,'^^ and the department is 
bound by the findings of fact and conclusions of 
law reported by the court.*^^ The head of the ex¬ 
ecutive department is entitled to have the facts 
found by the court and its conclusions of law and 
opinion thereon for the guidance and action of the 
department, even though claimant does not appear 
in the court of claims to prosecute the case.^® 

Under this statute, if the claim has been trans¬ 
mitted with the consent of claimant,or if it ap- 
pears to the satisfaction of the court on the facts 
established that under the existing laws it has ju- 
risdiction to render judgment or decree thereon, ^2 
it shall proceed to do so.^^ 

§ 333. -Assigned Claims 

The court of claims ordinarily carmot entertain ju- 
risdiction of a suit on an assigned claim against the 
United States hrought by an assignee thereof. 

In view of the general prohibition of the assign- 
ment of claims against the United States, see the 
C.J.S. title United States §§ 157-159, also 65 C.J. 
p 1388 note 95-p 1391 note 45, the court of claims 
ordinarily cannot entertain jurisdiction of a suit 
on an assigned claim against the United States 
brought by an assignee thereof.^^ 


7a U.S.—Blazek v. U. S., 44 Ct.CL 
188. 

71- U.S.—In re Departmental Ref¬ 
erence, 59 Ct.Cl. 813. 

25 C.J. p 993 note 9 [al, [c]. 

AmoTuit 

Under the acts of 1887 and of 1883 
and the present statute the amount 
is immaterial, while the act of 1868 
specified the amount of three thou- 
sand doliars as one of the factors.— 

U, S. V. New York. CUCU, 16 S.Ct. 
402, 160 U.S. 598, 40 UEd. 551— 
Glynn v. U. S., 32 CtCl. S2~Bright 

V. U. S., 6 Ct,Cl. 118—Amoskeag Mfg. 
Co, V. U. S., 6 Ct.Cl. 99. 

Claims growing- out of treaties 
The jurisdictional restrictions re- 
lat Ing to claims growing out of trea- 
ties do not extend za claims referred 
by an executive department.—Hayes 
V. U, S., 44 CtCl. 493. 

ICatters whidh may be referred 
(1> Am application to the interior 
department, asking the govemment 
to retain, out of moneys due an 
tribe, a certain amUunt alleged 
to he due claimant under a contract 
with the Indians.—In re Sanhona, Ct. 
CL, 13 S.Ct. 577. 148 U.S. ’222, 37 Lu 
Ed. 429. 

(2) Other matters see 25 dJ, p* 993 
note 9 [bj. 


72, U.S.—U. S. Bedding Co. v. U. 

S., 55 CtCl. 459. 

73. U.S.—In re Departmental Refer¬ 
ence, 59 CtCl. 813—U. S. Bedding 
Co. V. U. S., 55 CtCl. 459. 

25 C.J- p 994 note 18 [c]. 

74- Reasons for reference should be 
stated in letter of reference.—Hayes 
V. U. S., 44 CtCl. 493. 

75. Bowmaa Acfe . 

When a claim is transmitted with¬ 
out the consent of a claimant, with¬ 
out specifying the statute under 
which it is so transmitted, jurisdic¬ 
tion may be taken under the Bow- 
man Act of 1883 which did not re¬ 
quire consent—^Matter of Billings, 23 
CtCL 166. 

76. U.S.—Baltimore & O. R. Co. v. 
U. s:, 34 CtCJ. 484. 

77- U.S.-^Delaware River Steamboat 
Co. v. U. S., 5 Ct.CL 5^. 

78: U.S.—U. S. V. New York, CtCl., 
16 S.Ct 4^2, 160 U.S. 598, 40 U.Ed. 
551. 

25 C.J. p 994 note 18. 

79. U.S.—Matter of Wright; 50 CtCL 
19. 

25 C.J. p 994 note 18 [b]. ' 

ao. U.S.—Fennsylvanoa B. Oo. v. Ui 

S., 35 CtCl. 584. 

59Q. 


81. U.S.—In re Hodges, 84 CtCl. 
380. 

25 C.J. p 994 note 19 [a]. 

82. U.S.—U. S. V. New York, CtCL, 
16 S.Ct 402, 160 U.S. 598, 40 L.Ed. 
551—In re Hodges, 84 CtCl. 38^ 
—Bright V. U. S;, 6 CtCl. ll'8. 

25 C.J. p 994 note 19. 

83. Taking evidence 

‘Tf it becomes necessary, in the 
judgment of the court, in order to 
find the facts, to take additional tes- 
timony, the court has the right to 
do so under its rules.”—Matter of 
Wright, 50 Ct.CL 19, 29. 

Provisioii "^y congress for reexamina- 
tlou by department 
If, while a departmental case is 
pending in the court, cong;ross en- 
acts that the accounting offlcers sh,all 
reexamine and allow such claims, 
further action by the court will be 
unnecessary. and the papers in the 
case will be retumed to the secretary 
who transmitted them.—Massachu- 
setts V. U. S., 37 CtCl, 524. . : 

84. U.S.—U- S. w Qillis, CtCL, 95* 
U.S. 407, 24 L.E<L 503—Sines v. 

S., 1 CtCL 12. . 

25 C.X p 994 note 22. ? , 
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g 334 .-Claims Growing Out of Treaties 

The court of claims has no jurisdiction of clafms 
growing out of treaties, uniess jurisdiction is acquired 
by virtue of a special act of congress. 

The ordinary jurisdiction of the court of claims, 
under the Judicial Code § 153, 28 U.S.C.A. § 259, 
does not extend to any claim against the govern- 
ment not pending therein on December 1, 1862, 
growing out of, or dependent on, any treaty stip- 
ulation entered into with foreign nations or with 
Indian tribes,^^ but special statutes have from time 
to time conferred on the court jurisdiction to ad¬ 
judicate on claims arising out of particular des- 
ignated treaties.While the court may exercise 
jurisdiction over such claims as come fairly with- 
in the terms of such a special statute,jurisdic¬ 
tion is not conferred to hear and determine claims 
or matters arising from treaties which are not with- 
in its terms. 


§ 3S5. —^ Indian Depredation Claims 

The general jurisdiction of the court of claims does 
not extend to claims for Indian depredatlons. 

The general jurisdiction of the court of claims 
does not extend to Indian depredations, which are, 
primarily, liabilities of the Indian tribes rather than 
of the United States.^^ The Indian Depredation 
Claims Act of March 3, 1891, 26 U.S.St, at L. c 538, 
provided for the adjudication by the court of claims 
for property “taken” or “destroyed” by Indians,^^ 
but as this act contained provisos barring all claims 
not presented within three years after its passage, 
and prohibiting any proceedings thereunder for 
depredations committed after its passage, a refer- 
ence to decisions thereunder is deemed sufficient.^^ 

§ 336. Set-Offs and Counterclaims 

The court of clarms has general jurisdiction to hear 
and determine all set-offs, counterclaims, claims for 


85. U.S.—George E. Warren Corpo¬ 
ration V. U. S., C.C.A.N.Y., 94 F. 
2d 597, certiorari denied 58 S,Ct. 
1041, 304 U.S. 572, 82 L.Ed. 1537 
—Spears v. U. S., 64 Ct.Cl. 684—, 
Pawnee Tribe of Indians v. U. S., 
56 CtCl. 1. 

25 C.J. p 995 note 23. 

Invalidity 

Where an Indian treaty was ex- 
ecuted and ratified by the govern- 
ment and plaintift Indians, and the 
obligations of the government there¬ 
under were discharged, and the bene- 
ats therefrom received by the Indi¬ 
ans, there can be no recovery by the 
Indians‘Oli a claim based on invalid¬ 
ity of the treaty because of the fact 
that its ratification by them was 
overlooked and not promulgated by 
the offlcials ot the government.— 
Crow Nation v. U. S., 8X CtCl. 238. 

The Tucker Act, redefining and 
broadening jurisdiction of the court 
of claims and repealing all inconsist- 
ent enactments, did not repeal stat¬ 
ute providing that jurisdiction of 
the court bf claims should not ex¬ 
tend to claim against the United 
States growing out of, or dependent 
on, a treaty.—George E. Warren Cor¬ 
poration V. U. S., C.C.A.N.T., 94 F.2d 
597, certiorari denied 58 S.Ct. 1041, 
304 U.S. 572, 82 L.Ed. 1537. 

86. U.S.—lowa Tribe of Indians v. 
U. S., 68 CtCl. 585. 

25 C.J. p 995 note 24. 

87- U.S.—Seminole Nation v. U. S., 
93 CtCl. 500, certiorari granted 
62 S.Ct 105—^Klamath and Moadoc 
Tribes v. U. S., 86 CtCl. 614—low^ 
Tribe of Indians v. U.. S., 68 CLCL 
585 . 

JBarticiilar jnrlsdlctional. ftcts con- 
tstzned and applied 
U.S^—^Duwamish v. U. St., 79 Ct.Cl. 


530, certiorari denied 55 S.Ct 913, 
295 U.S. 755, 79 L.Ed. 1698. 

88. U.S.—Klamath and Moadoc 
Tribes v. U. S., 86 CtCl. 614—Du- 
^ ' wamish v. U. S., 79 CtCl. 530, cer¬ 
tiorari denied 55 S.Ct 913, 295 U.S. 
755, 79 L.Ed. 1698—Osage Tribe 
of Indians v. U. S., 66 CtCl. 64, 
appeal dismissed and certiorari 
denied Osage Nation of Indians v. 
U. S., 49 S.Ct 251, 279 U.S. 84, 73 
L.Ed. 971. 

Adjudicated claims 

(1) Under some special acts th^ie 
court is given jurisdiction only of 
claims not theretofore adjudicated 
on their merits.—^Western or Old 
Settler Cherokees v. U. S., 82 CtCl. 
666—Cherokee Nation v. U. S., 82 Ct. 
Cl. 456—Eastern or Emigrant Chero¬ 
kees V. U. S., 82 Ct.Cl. 180, certiorari 
denied 57 S.Ct 13, 299 U.S. 551, 81 
L.Ed. 406. 

(2) The provision of a jurisdic- 
tional act ,for readjustment by the 
court of the account between plain- 
tiffs and the government, as adj.usted 
in a prior adjudication is purely pro- 
cedural, and in no way changes or 
enlarges the jurisdiction of the court, 
which is limited tp claims not there¬ 
tofore adjudicated and paid.—^West¬ 
ern or Old Settler Cherokees V. U. S., 
supra—Eastern or Emigrant Chero¬ 
kees V. U. S., supra. 

Frior adjudication 

Where claims of which the cburt 
of claims is given jurisdiction by a 
special statute are limited fo iegal 
or equitable claims and the subject 
matter and respective rights of the 
parties have been adjudicated in an- 
other court of competent jurisdic¬ 
tion, the court is bound by such ad¬ 
judication and cannot redetermine 
the controyersy under the jurisdic- 
tional act.—^Duwamish .v, U. S., 79 Ct 1 


^ Cl. 530, certiorari denied 55 S.Ct. 913, 
295 U.S. 755, 79 L.Ed. 1698. 

Settittg aside treaty. 

A special statute granting jurisdic¬ 
tion to hear and render judgment on 
claims arising under, or growing out 
of, a treaty does not confer jurisdic¬ 
tion over a claim which involves set- 
ting aside the treaty.—^Klamath and 
Moadoc Tribes v. U. S., 81 Ct.Cl. 79, 
certiorari granted 55 S.Ct. 920, 295 
U.S. 729, 79 L.Ed. 1679, affirmed 56 
S.Ct. 212, 296 U.S. 244, 80 L.Ed. 202— 
Creek Nation v. U. S., 63 CtCl. 270, 
certiorari denied 47 S.Ct. 765, 274 U. 
S. 751, 71 L.Ed. 1332. 

Time limited, 

Jurisdiction of court of claims in 
action against United States on 
claims of Seminole Nation was held 
limited to claims sued on before ex- 
plratlon of period within which Unit¬ 
ed States consented to be sued and 
did not extend to cause of action not 
alleged in original petitibh which 
was filed within such period, where 
amended petition was not filed until 
after expiration of such period; 
since United States could not be sued 
without its consent.—U, S. v. Semi¬ 
nole Nation, 5 7 S.Ct. 283, 299 U.S. 
417, 81'L.Ed. 316, i'e'versing Seminple 
Nation v. U. S., 82 Ct.01. 135, certio¬ 
rari granted U. S. v. Seminole Na¬ 
tion, 57 S.Ct 23, 299 U.S. 526, 81 L. 
Ed. 387. 

89. U.S.-^Church v. U. S., 48 Ct.Cl. 
262. 

80. (Cases iuvolyixig. jurisdiction un. 
der statute 

U.S.—Davidson v. U. S., 34 Ct.Cl. 169. 
25 C.J. p 995 note 26 [aj. 

8L U.S.—Rex v. U. S., 40 S.Ct 181, 
251 U.S. 382, 64 L.Ed. '318, affirming 
53 Qt.Cl. 320. 

25 C.J. p 995 note 27. 
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damage«r <w other demanfds on tbe part of the U*oHed 
States against any clatmant against the government in 
that court. 

Under the Judidal Code § 145, 28 U.S.CA. § 
250 (2), the court of claims has jurisdiction to hear 
and determine ali set-offs, counterclaims, claims for 
damages, whether liquidated or unliquidated, or oth¬ 
er demands whatsoever on the part of the gov¬ 
ernment of the United States against any claimant 
against the government in that court.^^ Where 
there is evidence accompanying the motion of the 
government for leave to file a counterclaim which 
tends to establish fraud and the right to have judg- 
ment for a larger amount than claimant could re- 
cover, a discontinuance asked for should not be al- 
lowed.®^ If the court is without Jurisdiction of the 
claim asserted against the United States it cannot 
retain jurisdiction of a counterclaim which has been 
pleaded.^^ In proceedings under special jurisdic- 
tional acts, items within the terms of the act may 
be charged as set-offs against plaintiffs,^^ but, 
where the jurisdictional act contemplat es the con- 
sideration of counterclaims only as set-offs against 
whatever amount may be due plaintiff, and where 
nothing is found to be due plaintiff, there is no need 
for the consideration of counterclaims against 
plaintiff.®® 

§ 337. Claims against District of Columbia 

The ordinary Juriadiction of the court of claims does 
not e3ctend to claims against the Distrioi of Columbia. 


The ordinary jurisdiction of the court of claims 
does not extend to claims against the District of 
Columbia,but an act of congress passed in 1880, 
21 U.S.St. at L. p 284 c 243, conferred on the court 
of claims jurisdiction with respect to certain con- 
tracts made by the district. As this act is no longer 
in force, it is sufficient to refer to cases decided 
thereunder.^^ 

Rcference of claims by congress, Congress has 
complete legislative control of the District of Co¬ 
lumbia, and either house or a committee thereof 
may refer to the court of claims a claim against the 
district.^ ^ 

§ 338. Claims of Disbursing OfEcers for Re- 
lief from Responsibility 

The court of claims has jurisdiction to entertain suits 
by disbursing ofRcers for relief from responsibility for 
losses incurred, without their fault, by reason of capture 
or otherwise. 

Under the Judicial Code § 145, 28 U.S.C.A. § 
250 (3), the court of claims is granted jurisdiction 
to hear and determine the claim of any paymaster, 
quartermaster, commissary of subsistence, or other 
disbursing officer of the United States, or of his 
administrators or executors, for relief from respon¬ 
sibility on account of loss by capture or otherwise, 
while in the line of his duty, of government funds, 
vouchers, records, or papers in his charge, and for 
which such officer was and is held responsible.^ To 
be entitled to invoke the jurisdiction of the court of 


sa. tr.S.—Allen V. U. S., CtCL, 27 
act 324, 204 U.a 581, 51 Xi-Ed. 
634. 

25 C.J. p 996 nete 2g. 

Set-offs and counterclaims in actions 
against the United States general- 
ly see the C.J-S. titie United States 
§ 187, also 65 C.J. p 1415 note 25-p 
1416 note 32. 

»3. U.a—Huske V. U. a, 46 CtCl. 
35. 

94^ U.S.—^TaJe & Towne Mfg. Cd, v. 
U- S., 67 CtCl. 618—Baltimore & O. 
R. 0>. V. U. a, 34 Ct-CL 484. 

sa Conxt caamot go bayond texms 
of privato act allowing a deduction 
and allow another set-off.—Ely v. U. 
a, 19 CtCL 658. I 

Gzotiiities 

(1) Under some jurisdictional acts 
gratuities from the United States to 
plaintiffs are chargeable as set-offs. 
—Blacfcfeet et aJ. ITations v. U. S., 
81 CtCl. 101. 

(2) Where it was contended ^hat 
certaiii expendi tu res, made not pur- 
suant to any specific obligation uh^ 
der treaty or agreements, were not 
solely for the benefit of the Indians 
but were made pursuant to the estab- 


lished Indian policy of the govem- 
ment and therefore should not be al¬ 
low ed as offsets for gratuitous ex- 
penditures under the provlsions of 
the act giving court of claims juris¬ 
diction of certain Indian claims, it | 
was held that under the decisions 
in the Blacfcfeet case and other cas¬ 
es cited any araounts expended from 
Public funds for the benefit of the 
Indians in maintalning and carrylng 
out the govemment^s Indian poliby, 
as determined by congress, without 
obligation for such efcpenditures Un¬ 
der any treaty or agreement, are 
gratuities which must be allowed as 
offsets under the provisions of such 
Jurisdictional act—Chippewa Indians 
of Minnesota v. U. S.. 91 CtCl. 97. 

(3) Payment made to plaintiffs as 
compensation after the enactment of 
the jurisdictional act held not a 
gratuity chargeable as a set-off.— 
Chippewa Infiians of Minnesota v. U. 
S., supra- 

Treaty obUgatiions 
Where a payment made to Indians 
was clearly & payment pursuant to ; 
an obligation assumed W United 
States urider the provisions of a 
treaty, such. payment cannot be al^ i 

592 


lowed as an offset—Chippewa In- 
dians of Minnesota v. U. S., supra. 

96i U.S.—Blackfeet et al. Nations v. 
U. S., 81 CtCl. 101. 

97. U.S.—Strachan v. District of Co¬ 
lumbia^ 20 Ct.Cl. 484. 

Claims against the District of Co¬ 
lumbia generally see District of 
Columbia § 20. 

98- U,S.—^District of Columbia v. 
Bames, 25 SX:it 401, 197 U.S. 146, 
40 XivEJd. 699, aflBrming 37 CtCl. 
342. 

25 C.J. p 996 note 33. 

98. U.S.—^Widmayer v. U. S., 42 Ct 
CL 519. 

1. Statuto held prospective In. opera- 
tion. 

U. S.—Glenn v. U. S., 4 OfCl. 501. 
The intoxrt of the law is that the 

legal liability of disbursing oflBiOers 
remains unchanged, hut that the 
court of claims sitting as a coUrt of 
eguity can ‘ award specific redress in 
exceptional cases, that is, where the 
officer ea» totobKsh the faet that Ms 
official conduct wa» Baultless.—»-Boggs 

V. U. S., 4i CtLCL.367* r 
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claims under this statute, the ofEcer must be with- 
in one of the named classes and the term “other 
disbursing officer” must be confined to the class of 
disbursing officers previously described in the stat¬ 
ute,^ under the rule that, when general words fol- 
low particular and specific words, they must be 
confined to things of the same kind or class.'^ Un¬ 
der this provision one can petition the court of 
claims for relief as long as the government, while 
holding him liable on account of a loss, neglects to 
sue him in a court where his defense can be heard,® 
and the jurisdiction of the court is acquired by 
claimant appearing and filing his petition for re¬ 
lief.® The mere fact that the disbursing officer has 
not given bond does not deprive the court of Ju¬ 
risdiction to extend relief to him.'^ 

The loss must have been incurred in the line of 
duty,s but jurisdiction under this statute is not con¬ 
fined to losses incurred in time of war.^ Under 
the statute, a disbursing ofEcer is entitled to relief 
for losses occasioned, without his fault, by capture 
by enemy forces during time of war.^® Loss by 
“capture or otherwise” has been construed to mean, 
not only loss by capture and kindred ways under 
the rule of ejusdem generis interpretation, but the 
words ^*or otherwise” have been construed to apply 
to losses occurring in any way while the ofEcer was 
in the line of duty and free from fault.^^ This 
Statute does not extend relief for errors in the set- 

tlement of accounts.^2 


§ 340 

§ 339. Review of Decisions of Executive De- 
partments 

Where an executive department is vested with ex- 
clusive jurisdiction of a cfafm, the court of claims ordi- 
narily has no jurisdiction to review its decision thereon. 

Where an executive department or an adminis¬ 
trative body is clearly vested with exclusi ve juris¬ 
diction of a claim, and its decision is made finab 
the court of claims has no power to review such de- 
cisionT^ Where, however, the department is giv¬ 
en exclusive jurisdiction only with respect to dis- 
puted questions of fact, an allowance or disallow- 
ance of a claim, based on a determination of ques¬ 
tions of law, is reviewable by the court of claims.^^ 
The court of claims has jurisdiction where a pri¬ 
vate act directed the accounting ofEcers of the 
treasury ''to settle and adjust” an army ofEcer^s 
right to back pay and emoluments, for in such case,, 
the duties of the accounting ofEcers being simply 
administrative, they are not constituted a speciai 
tribunal to pass on the matter, and their adjustment 
is not final.i® 

§ 340. Review of Decisions of Prize Courts 

The court of claims has been held not to have juris¬ 
diction to review a decision of a prize court. 

A decision of a prize court allowing a claim for 
weighing and gauging the cargo of a condemned 
prize is a judicial determination which is not sub- 
ject to review by the court of claims.^® 


rt Actiiifir commissaries Iield enti¬ 
tled to benefit of statute.—^Wood v. 
Xk S., 25 CtCl. 98—Hoyle v. U. S., 21 
Ct.Cl. 300—Scott V- U. S., 18 OtCL 
1 . 

Officer of executive departmeiit 

The act is not limited' to officers of 
the army or navy. It also extends 
to disbursing ofilcers of the executive 
department s.—Hobb v. U. S., 17 Ct. 
Ci. 189. 

Itosses In commissary and general 
sales store 

The court of claims has jurisdic¬ 
tion of a saiit ,by a major, quarter- 
master corps, United States army, 
to recover deduotions from his pay 
made to reooup the goverhment for 
losses sustained by a conimissary 
and’general sales store of which he 
"WaA in charge through a regular’ de- 
tail, and for a decree relieving him 
frott^ responsjbility for such losses.-^ 
v. U. S., 72 CUGl. 375. 

Officer in charge of post ezohange 

to a military or naval establishmeiht 
is a disbursing officer withih the- du- 
risdictional statute.—Wdog v. U S., 
Ct.Cl, 80. ' i .1' V* i * 

36 S8 


3. Court has no jurisdiction tp ex¬ 
tend relief to 

(1) Collector of internal revenue. 
—Stapp V. U. S., 4 €t.Cl, 219. 

(2) Postmasters.—Henderson v. U. 
S.. 42 OtCl, 449. 

(3) Superintendent of a money or^ 
der division in a post office.—^Hen- 
derson v. U. S., 42 CtCl. 449. 

4- U.S.—Henderson v. U. S., supra. 
5. U.S.—Hobbs V. U. S., 17 Ct.Cl. 
189. 

6- U.S.—Boggs V. U. S., 44 CLCl. 
367. 

7. U.S.—Wood V. U. S., 85 Ct.Cl. 98. 

8. U.S.-^tevens v. U. S., 41 CtCl. 
344. 

9. ^ U.S.—Penrose v, U. S., 42 CtCl. 
29, appeal disniissed 28 S.Ct 759, 
209 U.S. 554, 52 tL.Ed. 923. 

10. UT.S.—Murphy, V. U. S., 3 CtCL 
215—Prime V, U. S., Z CtCl. 209. 

11. , U.S,—nStevens v. U. S., 41 CtCL 

344. ; 

25 C.J. p 996 note 40 [aj. 

B^ooder private statute 

A broader discretion was“bohferred 
for relief under 20 U.S^St^ at* U. p 
617, authorizing such court to relieve 
d ceftain army officer and his sure- 

m 


ties from the consequences of a rob- 
bery of public funds in his custody. 
—Reynolds v. U. S., 15 CtCl. 314. 
la. U.S.—Hali V. U. S., 9 CtCl. 270. 

13. U.S.—John B. Kelly, Inc. v. U. 
S., 8,7 CtCl. 271. 

25 C.J. p 996 note 47- 
If proceedings were regular and 
administrative officer did not act ar- 
bitrarily or oapriciously, the court of 
claims has no jurisdiction.—Tyson v. 
U. S., CtCl., 32 P.Supp. 135. 

Payment for lost money orders is 
with postmaster general on proof 
satlsfactory to him.—^Former Corpo¬ 
ration V. U. S., 66 CtCl, 83, certio¬ 
rari denied 49 act 352, 279 U.S. 857, 
73 L.Ed. 998. 

Where contract provided that bu- 
reau of yards and docks should be 
final arbiter, court of claims cannot 
review its action.—Howard v. U. S., 
60 CtCl. 583. 

14. U.S.—Utah Power & Light Co, 
V- U. S., 67 CtCl. 602—Curran v. 
U. S., 65 CtCL 26. 

25 C.J. p 997 note 48, p 989 note 70 
\ Ccj. 

15. U.S.r^McLean v. U. S., 45 CtO. 
95. 

la U.S.—Root V. u. s., 5 CtCl. 408,, 
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§ 341. In General 

The practice and procedore prevafling In the court of 
claime is substantially similar to that in other courts. 

The rules of procedure and practice in the court 
of claims are not materially different from the gen- 
eral niles which obtain in other courts.^'^ It is not 
unreasonable to require claimants to come within 
the jurisdiction of the court and comply with what- 
ever orders may be made relative to the litigation 
which they have instituted.^S 

Rules. The court of claims may make rules gov- 
erning its own procedure, but cannot enforce a 
rule violating or changing the effect of a federal 
statute.^^ 

The purpose of provisions of the rules permit- 
ting either party in a patent case to file motions for 
interrogatories or bilis of particular within a speci- 
fied number of days from the filing of a general 
traverse is to expedite the proceedings and to bring 
the procedure more into conformity with patent lit¬ 
igation in the district courts.^^^ 

Consolidation of cases, Two or more actions in- 
volving the same contract may be Consolidated. 

Whaf law governs. Cases brought under special 
jurisdiction acts of congress confiding to the court 
of claims determination of particular matters in- 
volving the rights of corporations of foreign na- 
tions should be decided under principies of inter- 
national law, and neither principies nor precedents 
of municipal law contrary thereto are controliing.^2 

Consiruction of siatufes. In construing statutes 


affecting procedure in the court of claims, the 
courts may correct by construction obvious clerical 
errors in such statutes.^^ 

§ 342. Conditions Precedent to Suit 

A demand on a department is a condition precedent 
to suit in the court of claims oniy when made so by stat¬ 
ute. Ordinarily an account for fees should be rendered 
by a United States officer before suing the government 
in the court of claims. 

In the absence of any statutory requirement, a 
demand on a department is not a condition pre¬ 
cedent to a suit in the court of claims,but it is 
a very usual requirement of legislation with respect 
to claims against the United States that such claim 
be presented to the proper accounting officers, and 
in such case presentation within the time allowed 
therefor is necessary as a basis for a suit in the 
court of claims.^^ 

Claims for fees for Services. An officer of the 
United States cannot sue the government in the 
court of claims for fees for Services alleged to have 
heen performed for the United States until an ac¬ 
count for such fees has been rendered and finally 
acted on as required by law,^6 unless the proper ac¬ 
counting officer of the treasury fails to act on the 
account within the period fixed by statute after it 
is received in his office.27 

Proiest as to insufficient payment. It is not a 
condition precedent to suit for a fixed sum claimed 
to be due that plaintiff should protest against prior 
payment of a smaller sum.^S 


17. U.S.—Murray v. IJ, S., 46 CtCL 

94. 

25 C.J. p 997 note 51. 

18- U.S.—^Atlantic Contracting Co. v. 
U. S., 40 GtCL 244. 

19. U.S.—Graf v. U. S., CtCl., 24 P. 
Supp. 54. 

U.S.—^Pratt V. U. S., 87 •Ct.Cl. 
586. 

Bilis of x>articulars grenerally see in¬ 
fra § 347 e. 

Interro^tories generally see infra § 
349. 

21. U.S.—McShain v. U, S., 87 Ct.Cl. j 
5S1. 

Claims by contractors and snbcoiu 
laractors 

■Wbere it appears that the prime 
contractor, the subcontractors or the 
sub-snbcontractors have commenced 
separate actions, an order to consoli¬ 
date the cases will be made on ap- 
plication of either party.—McShain v. 
Ui S., supra. 


22. U.S.—Royal Holland Ooyd v. U. 
a. 73 CtCL 722. 

23. U.S.-^Allen v. U. S., D.CTex., 10 
R2d 807. 

CSonstming to meaai 

Where, in a statute affecting pro¬ 
cedure in the court of claims, § 10 
of such statute referred to the “find- 
ings of fact and the law applicable 
thereto ... as provided in sec- 
tion 6/' and § $ contained no pro¬ 
visions as to findings of fact, but § 
7 did contain provisions of the char¬ 
acter referred to, in construing such 
statute the court construed the ref- 
erenee to *‘6’' as erroneous and read 
the said section 10 as though by 
it had meant —Allen v. U. a, 

supra. 

24. U.S.—U. S^ V, Knox, 9 SwCt 63, 
128 U.S. 230, 32 UEd. 465. 

25 C.J. p 997 note 53. 


Cl. Utah Power & Ijight Co. v. 

U. a, 67 CtCL 602. 

25 C.U p 997 note 54. 

Snbmi^sion to secretary of war "n- 
der llezLt Act 

Court of claims is without juris- 
diction of contractor’s claim under 
Dent Act, 50 U.S.C.A. § 80 note, 
where no appeal was taken to secre- 
tary of war from board of contract 
adjustment^s rejection of claim, the 
decision of the board rejecting the 
claim not being equivalent to a fail- 
ure or refusal of the secretary to act 
—Purity Cross v. U. S., 73 Ct.Cl. 632, 
28. U.S. —Summey v. U. a, *39 CtCL 
199—Collins v. U. S., 35 Ct.Cl. 146, 
25 C.J. p 997 note 55, 

27. U.S.—Summey v. U. S., 39 Ct 
Cl. 199—Collins v. U. S., 35 CtCl. 
146. 

28. U.S.—St ‘I^uis, .J3. & M. Ry. Co. 

V. U. S., 45 act 4^2, 268 U.S. 169, 
69 L.Ed. 472, aflirming in pait €md 
reversing in part 59 CtCl. 82. 


25. U.S.—Rosenfteld v. XJ. S., 70 Ct 

594 
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§ 343 


§ 343. Limitations 

a. In general 

b. Computation of statutory period 

c. Suspension of statute 

a. In G-eneral 

The statutory limitations barring recovery In the 
court of claims are jurisdictional and subject to waiver 
only by specific act of congress. 

Act March 3, 1911, c. 231 § 156, Judicial Code § 
156, 28 U.S.C.A. § 262, expressly provides that, with. 
certain exceptions based on disability, every claim 
against the United States cognizable by the court of 
claims shah be forever barred unless a petition set- 
ting forth a statement thereof is filed in the court 
or transmitted to it by the secretary of the senate 
or the clerk of the house of representatives, as pro- 
vided by law, within six years after the claim first 
accrues.29 This provision is not only a statute of 


limitations but is jurisdictional in character^o and 
the court of claims is without power to act on a 
claim which is barred under its provisions,^^ which 
cannot be ignored by the court^^ and which apply 
to special jurisdictional acts in the same way as 
to other grants of jurisdiction to the court of 
claims^^ unless some express words in the act neg¬ 
ative their application.^^ However, they do not 
apply where, pursuant to the statute, a claim is re- 
ferred to the court of claims by the house or sen¬ 
ate for the purpose of obtaining information with 
relation thereto and the court is not considering it 
for the purpose of rendering judgment or of ad- 
judicating the matter involved in any way.^^ 

A rule of court cannot change the effect of a 
federal statute as to limitations by prescribing a 
rule as to the computation of timeA® 

Particular limitations as to particular classes of 


29. IT.S.—^Western Pac. R. Co. v. tJ. 

S., 45 S.Ct. 503, 26S U.S. 271, 69 
tL.Ed. 951, rev^raing 59 Ct.Ol. 67— 
Clark V. U. S., 99 U.S. 493, 25 L.Ecl. 
4S1, 15 Ct.Cl. 617—Tserioni v. U. 

S., 94 Ct.Cl. 142, certiorari denied 
62 S.Ct. 129, 314 U.S. 668, S6 L.Ed. 
535—Brownstein-Louis Co. v. U. 

S., 90 Ct.Cl. 1, certiorari denied 
60 S.Ct 1074, 310 U.S. 632, 84 L.Ed. 
1402—Johnson v. U. S., 87 Ct.Cl. 
270—Union Iron Works v. U. S., 77 
CtCl. 467—Mangelsdorf v. U. S., 69 
CtCl. 600—Johnson v. U. S., 68 Ct 
CL 222—Williams v. U. S., 63 Ct 
Cl. 668, certiorari denied 48 S.Ct. 
•36, 275 U.S. 539, '72 tLr.Bd. 414— 
Anderson v. U. S., 57 Ct.Cl. 242— 
0’Neil V. U. S., 56 CtCl. 89—Hart- 
man v. U. S., '35 CtCl. 106—Cotton 
v. U. S., 29 CtCl. 207—State of In- 
diana v. U. S., 26 Ct.Ol. 583, af- 
flrmed, 13 S.Ct 5^4, 148 U.S. 148, 
37 L.Ed. 401—^Alexandria, L. & H. 

Co. V. U. S., 26 'CtCl. 327—Bern- 
ard V. U. S., 26 CtCl. 312—Berdan 
Fire-Arms Mfg-. Co. v. U. S., 25 Ct 
Cl 355, 'affirmed 15 S.Ct 420, 156 

U. S. 552, 39 L.Ed. 530, 30 CtCl. 
491—Waddell v. U. S., 25 CtCl. 323, 
7 L.kA. 861. 

25 C.J. p 997 note 57. 

C^ses of action suhsequently cre- 
ated are subject to the limitation.— 
Ripe V. U. S., CtCl., 7 S.Ct 1377, 122 
U.S. 611, 30 iL.Ed. 793—Kinney v. U. 

S., aC.Conn., 60 P. 883. 

CTlaims accmed prior to statute 

Under Act March 3, 1863, § 10, 
claims which had accrued six years 
heforC that date were bslrred in three 
years thereafter.—Carlin v. U. S., 6 
CtGI. SI. . . ( 

Claims held not barrea ’ 

U.S.—Central R. Co, of New Jersey 

V. U.^S.,^'60'CtCl. 578, appeal dis- 
missed U. S. v. Central R. Co. of 


■New Jersey, 46 S.Ct- 33 6, 270 U.S. 
668, 70 L.Ed. 790. 

25 C.J. p 997 note 57 [L]. 

Claims within statute 

(1) A demand against the United 
States for Services rendered under a 
contract is a “claim"' within the 
meaning of the statute.—Carlisle v. 
U. S., 29 CtCl. 414. 

(2) The fact that action is hegun 
under the provisions of the act of 
June 15> 1917, 40 U.S.St at L. pp 182, 
183, as modifled by the Merchant 
Marine Act of June 5, 1920, U.S. 41 
St at 'L. pp 988, 989, does not pre- 
vent the application of the general 
statute of limitations applicable to 
'ali cd.ses commenced in the court of 
claims.—Dawnic S. S. Corporation v. 
U. S., 90 'CtCl. 537. 

30. U.S.—^U. S. V. Wardwell, 19 S.Ct 
86, 172 U.S. 48, 43 L,Ed. 360, 34 
CtCl. 535, affirming- Wardwell v. 

U. S., 32 CtCl. 30—B. Altman & Co. 

V. U. S., CtCl., 40 •F.2d 781, certio¬ 
rari denied 51 S.Ct- '36, 282 U.S. 
863, 75 iL.Ed. 763—Delaware Tribe 
of indians v. U. S., 84 Ct.Cl. 5'3 d— 
Hendricks v, U. S., 81 Ct.Cl. 609— 
Jones V. U. S., SO Ct.'CL 386—Bond 
V, U. S., 68 CtCl. 369—Maguire 
Petroleum Co. v. U. S,, 68 Ct.Cl. 198 
—Williams v. U. S., 63 CtCl. 668, 
certiorari denied 48 S.Ct 36, 275 
U.S. 539, 72 L.Ed. 414—Fehl v. U. 
S., 59 CtCl. 682—^Anderson v. U. 
S., 57, CtCl. 242. 

31. U.S.—^Wadell v. XJ. S., 25 CtCl. 
323, 7 L.R.A. 861. 

Befereuce for fiiLaiiigs of fact 
Where a claim against the govern- 
ment of a subject' matter which the 
cohrt bf claims had jurisdiction to 
■adjudicate was‘ referri to' the court 
by ohe of the houses bf fcongtess for 
findihgs of fhet before the statute of 
limitations had run against it, and 
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the claimant voluntarily came into 
the court but did not present the 
claim to the court by filing a peti¬ 
tion until after the statute had run 
against it, the court is without juris¬ 
diction to adjudicate the claim and 
render final judgment thereon under 
the provisions of 28 U.S.C.A § 257, 
Jud.Code § 151.—Farmers Cotton Oil 
Co. to Use of Choctaw Cotton Qil Co- 
V. U. S., 84 CtCl. 468. 

Certificatiou to congress 0 x 117 power 
of court: 

It is held, following the decision 
in the case of Farmers Cotton Oil 
Co. V. United States, 84 CtCl. 468, 
'472, that the instant case is barred 
by the statute of limitations and the 
court is without jurisdiction to take 
any action except to certify to con¬ 
gress , the facts in the casei—Wailes 
V. U. 's., 91 Ct.Cl. 317. 

32. U.S.—Delaware Tribe of Indians 
V. U. S., 84 CtCl. 535—Farmers 
Cotton Oil Co. to Use of Choctaw 
Cotton Oil Co. V. U. S., 84 Ct.Cl. 
468. 

25 C.J. p 998 note 62. 

It is the duty of the court to en- 
force the statute whether or not de¬ 
fendant raises the issue of limitar 
tions.—Delaware Tribe of IJndians v. 
U. S., 84 CtCl. 535. 

33. U.S.—Delaware Tribe of Indians 
V. U. S., supra. • 

34. U.S.—Delaware Tribe of Indians 
V. U. S., supra. 

35. The Crawford Amenduieut, Act 

March 4, 1915, c. 140, 28 U.SjC.A. § 
251, does not prevent the considera- 
'tidn by the court of claims bf'cases 
Corning under its advisory jurisdic- 
, tioii.—^Wales Island Packing' Co. v. 
" U. S., 73' Ct.Cl'. 615. 

; 36. U.S.—Graf v. U, S., CtCl., 24 

I F.Supp. 64. 
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cases. The general statute of limi tations, JudiciaI 
Code § 156, 28 U.S.C.A. § 262, hereinbefore consid- 
ered, is not necessarily inconsistent with a statute 
which fixes a different limitation for a particular 
class of cases and may yield to such a statute, 
but a claim which does not fall within the meaning 
of the particular statute will be govemed by the 
genera! statute.^^ 

Waiter and rctnval. In the absence of authority 
conferred either expressly or by implication, no ofi5- 
cer of the United States may waive the limitation 
imposed by statute against suits against the United 
States in the court of claims;^^ hence the general 
rule that a failure to plead the statute of limita- 
tions operates as a waiver does not apply.*^^ While 
congress has power to provide that claims referred 
to the court of claims by the senate or by the house 
of representatives may be determined on their mer- 
its without reference to any previous bar by limi- 
tations/^ the mere reference of a claim to the court 


of claims under the provisions of a general statute 
does not confer on that court the jurisdiction to 
hear and determine the claim, relieved from any bar 
arising from the limitations prescribed by either a 
general or special statuteA^ The United States may 
j in effect waive the bar of limitations by a congres- 
j sional or other acknowledgment of the debt, as by 
an appropriation to pay the same, provided the ac¬ 
knowledgment goes to the specific debt or claim, and 
not otherwise.^^S A statute removing disability to 
sue does not create a cause of action in the court 
of claims as to actions respecting which the bar of 
the statute has intervened.'^^ A statute limiting the 
time for the consideration of claims will not be 
construed to revive claims already barred.^5 3 ^ 
provision by a statute for a rule which shall be 
followed by the courts and auditing officials in de- 
tennining the law as applicable to a certain class 
of cases does not remove the bar of limitations 
from such cases.'^® 


ClAixn for tax xefa&d 

That last day of two-year period 
for filinf: petltlon in suit for refund 
of taxes feli on Sunday did not enti- 
tle plaintijff to fUe petition on follow- 
ingr day, notwithstanding court rule 
under which time would have heen 
eztended.—Graf v. U. S., supra. 

37. U.S.—Fort Pitt Gas Co. v. U. S., 
4$ Ct.Cl. 224. 

BetrosctiTe effect 

(1) A particular statute prescrib- 
ingr a tbree-year period of limitation 
will not be applied to causes of ao- 
tion existing: at the date of its enact- 
ment in the absence of explicit lan- 
guaffe or necessary implication re- 
< 3 tuiring- such a construction.—S- 
V. St ‘Liouis, I. M. & S, R. Co., 46 S. 
Ct. 182, 270 U.S. 1. 70 L.Ed. 433, 
afflrming’ St. ?Louis, S. F. & T. R. Co., 
CtCl. 975 and Wabash R. Co. v. 

U. S., 59 CtCL S22. 

(2> Prior to the supreme court de- 
cision supra, there were some appar- 
ently contrary holdingrs with regard 
to the Transportation Act, 49 U.S.C. 
A. § 16 (3), in the court of clalras.— 
Central R, Co. of New Jersey v. U. S., 
60 CtCl- 578, appeal dismissed TT. S. 

V. Central R. Co. of New Jersey, 46 
act. 3S6, 270 U.S. 668, 70 h.Ed. 790— 
Lancaster v. U. S., 60 Ct-Cl. 80— 
Schaff V. TJ. S., 59 CtCl. 318. 

(3) Prospective or retroacti ve op- 
eration of statutes of limitation gren- 
erally see ‘Xiimitations of Actions 5 
4, also 37 C.J. p 691 note 98-^ 698 
mote 68. 

aa deasral statute held «i^plicahle 

(1) Six years' statute, and not two ; 
yeara' linaitationsi, prescribed by ‘Rev, | 
St 5 3227 applies to suit for errone- 
ously coUeeted tax under Act July 
57, 1912,—Fidelity & Beposit Co. of 


Maryland v. U. S., CtCl., 42 S.Ct. 511, 
259 U.a 296, 66 L.Ed. 948—Sage v. U. 

a, cta., 39 act 415 , 250 u.s. S3, 63 
!li.Ed. 828. 

(2) Statute limiting time for inter¬ 
state carrier^s action to recover 
charges is inapplicable to suits 
against government.—Southern Pac. 
€ 0 , V. U. a, 62 CtCl. 391. 

39w U.S.—Pinn v. U. S., CtCl.. 8 S. 
Ct 82, 123 U.S. 227, 31 L.Ed. 128— 
Belaware Tribe of Indians v. TJ. S., 
84 CtCl. 535—Baltimore & O. R- 
Co. V. U. a, 34 CtCl. 484. 

25 C.J. p 998 note 62. 

4a U.S.—Finn v. U. S.. CtCl-, 8 S. 
Ct. 82, 123 U.S. 227, 31 L.Ed. 128— 
Quinn v. U. S., 52 CtCL 496—Cot- 
ton V. U. S., 29 CtCl. 207. 

41. U.S.—Ford v. U. S., CtCl., 6 S- 
Ct -360, 116 U.S. 213, 29 ‘L.Ed. 608— 
Fauber v. U. S., 37 P.Supp. 415— 
Board of Field OfRcers v. U. S., 22 
CtCL 58. 

Xntent indlcated; 

I U.S.—Pauber v. U. S., 37 F.Supp. 415. 
IdflL U.a—Ford V. U. a, CtCL. 6 S. 

1 Ct 360, 116 U.S- 213, 29 L.Bd- 608 
I —^Bunbar v. U. a, 19 CtCL 489. 
143- U.S.—Grant v. U. a, CtCL. 41 
I F.2d 853—Cratham v. U. S., 47 Ct 
i Cl. 533—Miller v. U. S.. 34 CtCl. 

I 555 —.valdez v. TI. a, 16 CtCt 550— 

Cross T. U. S., 4 CtCL 2TL 
Payment from p«rmanen.i foiKd 
The rule that, where congress ap- 
propriates money for the xjayment of 
a designated claim or class o£ claina® 
barred by the statute of limitations, 
the legislative intent is to give a 
new promise on the old considera¬ 
tion, cannot be extended to a case 
where the claim in suit is payable 
out of a permanent fund, provided 
by statute and not out of a fund pro- 
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vided by a subsequent appropriation 
act for the payment of a distinet 
class of claims.—Latham v. U. S., 47 
CtCl. 533. 

Payment of admitted part of daim 

by the government does not consti¬ 
tute an acknowledgment of another 
part for which liability was denied 
so as to remove the bar of limita¬ 
tions as to the latter when prosecut- 
ed in the court of claims.—U. S. v. 
Wilder, 13 Wall. 254, 20 L.Ed. 681, 
7 Ct-Ol. 286. 

Statute applicable only to rmnedy 

The statute of limitations applies 
only to the remedy and not to the 
rights of the parties so that a volun- 
tary payment may be made even 
where the claim is barred.—Tserioni 
V. U. S., 94 CtCl, 142, certiorari de¬ 
nied 62 S.Ct 129, 314 U.S. $68, 86 L. 
Bd. 535. 

44. U.S.—Anderson v. U. S., 57 Ct. 
CL 242. 

Bepeal of stafente barxing claims of 
disloyal persons 

Where suit could have been 
broughf at any time, under the acts 
conferring longevity pay, prior to 
the approval of the Act of March 2, 
1867, Rev.St § 3480, barring clafms 
of dislOyal persons, the Act Of Jtily 
6, 1914, repealtng Rev.St 5 3480, 

while it opens up for settiement such 
claims by the accounting officers, 
who are not bound by the statute of 
limitations?, it cannot be considered 
as creating a cause of action in the 
court of daimsy where the bar of 
the statute of limitations has inter- 
vened.—^Anderson v. U. S., supra. 

46w U.S.—Latham v. U 47 CtCh 
533. 

481 U.S.—Grant v. U. CLCL, 41 
F.2d 863. ? ; 
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Laches. Inexcusable delay in prosecuting a case 
against the government which involves an interest 
sllowance is a matter for serious consideration, 
and, irrespective of limitations, delay amounting to 
iaches may bar recovery on any suit in tbe court 
of claims.^^ 

Consolidated claims. A barred claim is not re- 
moved from tbe operation of the statute by the fact 
that it is Consolidated with claims which are not 
barred.^^ 

Rights of interveners. Where suit is begun with- 
in the slatutory period, one who becomes the owner 
of the claim pending suit may intervene after ex- 
piration of the statutory period.^® So, where a 
suit is begun by one who cannot maintain an action 
thereon, it has been held that it will not be dis- 
missed where the claims of those entitled are prop- 
erly presented by intervening petitions filed either 
before or after the jurisdictional period.^^ 


b. Compntation of Statutory Period 

Ordinarily the period of limitations runs from the 
time when suit couid first be brought on the claim. 

The claim accrues, within the meaning of Judi- 
cial Code § 156, 28 U.S.C.A. § 262, and other spe- 
cific statutory limitations, at the time when an en- 
forceable legal right arises so that a suit may be 
brought thereon,and until that time the statute 
does not begin to run.^^ Ordinarily on a claim for 
Services the limitations run from the time of the 
rendition of the services^^ or on the termination of 
the services.^^ On a breach of a contract by the 
government, ordinarily the statute runs from the 
time of the breach.^® Under a contract for the 
performance of work, ordinarily the claim accrues 
and the statute begins to run when payment be¬ 
comes due under the terms of the contract,which 
may be on the completion and acceptance of the 
work^S or at some time dependent on determina- 


47. U.S.—Bariow v. U. S., 87 Ct.Cl. 
287. 

4a U.S.—Ryan v. U. S., 56 Ct.Cl. 
103, afHrmed 43 S.Ct. 34, 260 U.S. 
90, 67 L.Ed, 147—0’Neil v. U. S., 
56 CtOl. 89. 

Almost years’ delay 

Delay of five years and more than 
eleven months by federal employee 
in filinff suit for restoration to form¬ 
er position constitutes Iaches.—U. S. 
ex rei. Arant v. Lane, 39 S.Ct. 293, 
249 U.S. 367, 372, 63 'L.Ed. 650, af- 
flrming 47 App.D.C. 336—-Hart v. U. 
S., 91 Ct.Cl. 308. 

TTnexplained delay of over three 
years from the time plaintiff was re- 
tired in filing petition for additional 
compensation constitutes Iaches.— 
Bennett v. U. S., 89 CtCl. 322. 

49. U.S.—Central Pacific 'R. Co. v. 
U. S., 24 CtCl. 145, modified on 
other grounds 11 S.Ct. 285, 138 U. 
S. 84, 34 L.Ed. 895. 

50. U.S.—Export Oil Corporation v. 
U. S., 64 CtCl. 342. 

SL. U.S.—The Brig Hiram, 23 CtCl. 

431—The Betsey, 23 CtCl. 277. 
52. U.S.—Rice v. U. S., Ct.Cl., 7 S. 

Ct 1377, 122 U.S. 611, 30 L.Ed. 793 
—Tserioni v. U. S., 94 CtCl. 142, 
certiprari denied 62 S.Ct 129, 314 
U.S. 668, 86 L.Ed. 535—Delaware 
Tribe of Indians v. U. S., 84 CtCl. 
535—Cross v. U. S., 4 Ct.Cl. 271. 

25 C.J. p 997 note 67 [a]. 

Particnlar claims oonsidered 

(1) Claim for compensation before 
shlpping board.—Smith v. U. S., 67 
CtCL 182. 

(2) Claim for duties overpaid-—^ 
nCserioni y. U. S., 94 CtCl. 142, cer¬ 
tiorari denied 62 S.Ct ,12^ 314 U.S. 
968, 86 L.Ed. 535. 

C^>; Cl^m for extra Work on groyr 


ernment contract—Myerle v. U. S., 
'31 CtCl. 105. 

(4) Claims for fees or disburse- 
ments by marshal.—U. S. v. Walker, 
Ala,, 148 F. 1022, 79 C.C.A. 392, af- 
firming, C.C., 139 F. 409. 

(5) Claim for general average un¬ 
der maritime law.—U. S. v. Atlantic 
Mut Ins. Co., CtCL, 56 S.Ct 889, 298 
U.S. 483, 80 L.Ed. 1296. 

(6) Claim for goods furnished the 
United States.—Battelle & Evans v. 
U. S., 7 CtCl. 297. 

(7) Claim for money granted by 
statute.—Mumford v. U. S., 31 CtCL 
210 . 

(8) Claim for rent under lease, 
with option of renewal.—Brownstein- 
Louis Co. V. U, S., 90 Ct.Cl. 1, cer¬ 
tiorari denied 60 S.Ct 1074, 310 U.S. 
632, 84 L.Ed. 1402. 

(9) Claim for retalned percentages 
and extra work,—^Pink v. U. S., 85 
CtCl. 121, certiorari denied 58 S.Ct 
641, 303 U.S. 642, 82 L-Ed. 1102. 

(10) Claim for trust fund.—Ray v. 

U. S., D.C.Ind., 50' F. 166—Tserioni | 

V. U. S., 94 CtCl. 142, certiorari de¬ 
nied 62 S.Ct 129, 314 U.S. 668, 86 
L.lEd, 535—Miller v. U. S., 34 CtCl. 
335—Wayne V. U. S., 26 CtCl. 274. 

(11) Claim for unlawful seizure 
and sale of goods.—Pacifico v. U. S., 
80 CtCl. 391. 

(J.2) Claim, rejected by depart- 
ment—U. S. v. Connior, CtCL, 11 S. 
Ct 229, 138 U.S. 61, '34 L.Ed. 8.60, 

(13) Expenses prior to rescission 
of government contract for which an- 
other is Substituted.—Chkhdler v. U. 
S., 17 CtCl. i: 

(14) Itefund, allowed to purchaser 
of surplus propeyty.TT-Silverman v. U. 
g., 69; CtCl 588, „ , / 
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53. U.S.—Austin Engineering Co. v. 
U. S., 88 CtCl. 559. 

Open running accoujxt 

There was a mutual open running 
account between the parties, where 
the United States elect^d so to treat 
an account by withholding the earn- 
ings of claimants road with the in- 
tent of applying them to claimanfs 
indebtedness, whereby claimant was 
lulled into nonaction and the running 
of the statute of limitations sus- 
pended.—Louisville & N. R. Co. v. 
U. S., 47 CtCl. 129. 

54. U.S.—Southern Pac. Co. v. U. 
S., 67 CtCl. 414, certiorari denied 
50 S.Ct 26, 280 U.S. 5 67, 74 L.Ed. 
620—Titus V. U. S., 16 CtCl. 276. 

65 C.J. p 1284 note 17. 
l>ate of Service rather than date of 
req.uest 

Statute of limitations runs from 
time carriers complete passenger 
Service and not from date of request 
therefor.—Cleveland, C., C. & St. L. 
Ry. Co. V. U. S., 64 CtCl. 534. 

55. U.S.—Mullett v. U. S., 25 Ct.Cl. 
409, affirmed 14 S.Ct 190, 150 U.S. 
566, 37 L.Ed. 1184, 29 CtCl. 558. 

56- U.S.—Pteople^s Oil & Fortilizer 
Co. V. U. S., 60 CtCl. 765. 

ITotice of termination 

The time allowed for bringing a 
suit in the court of claims on a gov¬ 
ernment contract begins to run wben 
the government gave a notice to the 
contractor terminating the ^ contract. 
—Shimmins v. U. S., 10 CtCl. 465. 

57. U.S.—Austin Engineering Co. v. 

U. S., 88 CtCl. 559. 

58- U.S.—Jonlin v. U. S., 89 CtCl. 
345-^Pmk v. U. S., 35 CtCl. 121, 
certiorari denied 58 S.Ct 641, 303 
XJ.S. 642, 82 L.E4 1102. 
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tions, decisions, or actions thereafter.^^ Where 
damages occur during the performance of the con- 
tract, the full claim does not accnie until the com¬ 
pletiori of the contract, if it is completed.^® Where 
a right is created by statute conditioned on presen- 
tation of a claim within a specified time, until that 
time no statute of limitation can bcgin to run.®^ 
Where the governing statute sets no definite period 
within which a governmental board shall act on 
claims, and where the board delays in acting on a 
claim, claimant may invoke the jurisdiction of the 
court of claims following final judgment of the 
board at any time within the period of limitations,®- 
but this rule does not apply where the delay of the 
board in action is entirely due to the conduct of 
the clairaant.®^ 

c. Snspension of Statixte 

The runnJng of the statute may be suspended pendfng 
disabirities prescrlbed therein or pending decision of an 
executive officer or department where such decision is a 
condit ion precedent to the existence of a right of action. 

Judicia! Code § 156, 28 U.S.CA. § 262, expressiy 
provides that claims of married women first ac- 


crued during their marriage, and of. persons under 
the age of twenty-one years first accrued during 
minority, and of idiots, lunatics, and persons be- 
yond the high seas at the time of the claim shall 
not be barred if the petition is filed in the court 
or transmitted within three years after the disa- 
bility has ceased,®’^ but provides that no other disa- 
bility shall prevent any claim from being barred.^^ 
Since, as has been noted supra subdivision b of 
this section, the statute of limitations begins to run 
from the date when suit may first be brought on a 
claim, the running of the statute is not suspended 
by the time in which it is held in a government de¬ 
partment or office for auditing or allowance wffiere 
it is not necessary for the claimant to present the 
claim to an executive department or officer before 
suing;^® but where the right of action is depend¬ 
ent on the decision of a department or duly author- 
ized officer of the government the statute does not 
run until such decision®'^ although it is not suspend¬ 
ed thereafter pending settlement or audit by the ac- 
counting department of the government.Fur- 
ther, the fact that a claim must be presented to a 


After all^ed breacb 

Where alleged breach of contract 
occurred more than six years prior 
to the time when the suit was com- 
menced, but less than six years 
elapsed between the time when the 
contract w^as completed and the suit 
begun, it is held that the suit was 
timely.—Joplin v. tT. S., S9 Ct.Cl. 345. 

59. U.S.—Austin Engineering Co. v. 

U. S., SS Ct.Cl. 559. 

ea U.S.—Joplin V, U. S., 89 Ct.Cl. 

345—Myerle v. U. S., 3l CtCl. 105. 
2<ro “piecameal” accnxal 

A cause of action or a claim under 
a contract does not accrue piecemeal, 
and where a contract contains a pro- 
vision with reference to the time 
when the contract shall be regrarded 
as finally concluded, the statute of 
limitation with reference to bringing 
suit does not begin to run until that 
date.—Austin Engineering^ Co. v. U. 
S., SS Ct.Cl. 559. 

eu XJ.g._Safe-e U. S., Ct.Cl., 39 S. 

Ct. 415, 250 U.S. 33, S'3 I^Ed. S2S. 
ea U.S.—Smith V. U. S., 67 Ct.Cl. 

182. 

63. U.S.—Dawnic S. S. Corporation 

V. U. S., 90 Ct.Cl. 537. 

Wfth.dra.waX of claim 

Where claim presented to the Unit¬ 
ed States Shipping: Board within the 
statutory period was withdrawn and 
no„ further action was taken until 
more than six yeara after the claim 
was withdrawn and more than 
twelve years after the claim orig-i- 
nated, at which time a petition was 
filed with the board requesting it to 
resume consideration of the claim 


I under controversy, the statute of 
I limitations was held to apply.—Daw¬ 
nic S. S. Corporation v. U. S., supra. 

eu XzLsaxdty 

The limitations of Jud.Code § 156, 
28 U.S.C.A. § 262, run against all 
claims of an insane claimant accni- 
ing: prior to his insanity, but not 
against those accruing- subsequently, 
as the express terms of the statute 
render insanity an exception.—Leon- 
ard V. U. S., 18 Ct.Cl. 382. 

Repeal by Tncher Act 

Passage of the Tucker Act in 1887, 
which provided a six-year period of 
limitations for claims against the 
government without enumerating any 
disabilitles tolllng the statute, did 
not repeal by impii cation Act of 
IVIarch 3, 1863, c 92 § 10, 12 U.S.SL ; 
at L». p 767, now Jud.Code § 156, 28 U. I 
S.C.A. § 262.—U. S. V. Greathouse, 
D.C., 17 act. 701, 166 U.a 601, 41 
JL.Ed. 1130. 

65- U.S.—Kendall v. U. S., CtCL, 

2 S.Ct. 277, 107 U.S. 123, 27 L.Ed. 

437. 

The compulsory absence of an alien 
denied admission to the country does 
not toll the statute.—Pacifico v. U. 
a, 80 CtCl 391. 

Disability arising ffom servlce with 
ConJ^edcracy 

Where a claim aqcnied while plain- 
tifC was $m the military service of 
the Confederacy and therefore unable 
to take the oath of loyalty to the 
United States prerequisite to main- 
tenance of an action in the court of 
claims, the limitations nevertheless 
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began to run from the date of ac- 
crual and his claim was barred 
where he brought suit more than six 
years from such date even though 
within six years from the general 
I amnesty extended to former rebels. 
PlaintifPs disability to sue was not 
one of those enumerated in the stat¬ 
ute and therefore afforded no ground 
for tolling limitations.—Kendall v. 

U. S., CtCl., 2 S.Ct 277, 107 U.S*. 
123, 27 L.Ed. 437. 

66. U.3.—U. S. V. Utz, KJ., 80 F. 
84S, 26 C-C.A. 184, reversing 75 F. 
648—Pink v. U. S., 85 CtCl. 121. 
certiorari denied 58 S.Ct 641, 303 

U. S. 642, 82 'L.Ed. 1102—Hendriofes 

V. U. S., 81 CtCl. 609—Cohen, Gold¬ 
man & Co. V. U. S., 77 CtCl. 713— 
Southern Pac. Co. v. U. S., 67 Ct 
Cl. 414, certiorari denied 50 S.Ct 
26, 280 U.S. 567, 74 U.Ed. 620— 
Curtis V. U. S., 34 CtCl. 1—Car- 
lisle V. U. S., 29 CtCl. 414—<LisIe 
V. U- S., 23 CtCl. 270—Shimmins v. 

U. S., 10 CtCl. 465. 

67. U.S.—Maneely v. U. S., 68 Ct 
Cl. 623—Utah Power & Light Co. 

V. U. S., 67 Ct.Cl. 602—Scott v. 
U. S., 18 CtCl. 1. 

Claim Tuider Sent Act accrued on 
the date of an award by the secre- 
tary of war, and not on the date of 
demand for payment and refusal, as 
under such act neither a formal ac- 
ceptance of the award by plaintiff 
nor his demand on the secretary for 
payment was a condition precedent 
to the right to bring suit for the 
award.—Xitro Chemical Coi^oration 

V. U. S., 71 CtCl. 453.» 

68 . U.a-r-Ctihhilighaiii v. U. S.; 83 
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board or department foi* cotisideration and determi- 
nation does not authorize the claimant to postpone 
the presentation of the claim until such a time as it 
shall see fit to proceed.^® The rule that the run- 
ning of the statute is not suspended pending the pe- 
riod during which a claim is being considered and 
passed on by government officials does not, howev- 
■er, apply to a claim referred to the court of claims 
for determination by the head of an executive de¬ 
partment under statutory authority if the claim was 
presented for settlement at the proper department 
within the statutory period after it accrued.^O 

Congressional refcrence. The reference of a 
claim against the government to the court of claims 
by either of the branches of congress for findings 
of fact does not stop the running of the statute of 
Jimitations.'^^ 

The Soldiers and Sailors Civil Relief Act of 1918 
suspended the running of limitations against claims 
of men in military Service against the government 
until formal termination of the First World War 

by presidential proclamation.'^^ 

§ 344. Defenses 

The government may urge such matters as constitute 
a iegal bar or an estoppei against the enforcement of the 
^laim. The mere lack or lapse of an appropriation is 
not a defense. 

A private act which confers “jurisdiction and au- 
.thority” on the court of claims “to adjudicate, on 
lerms of equity and justice,” is not equivalent to a 
grant of authority to adjudicate the case on its mer- 
its, irrespective of any legal bar or estoppei. There- 
fore the government may stili insist on a defense, 
which has been held in similar cases to bar the 


j claim, irrespective of the ttierits^^ 

Lapse of an appropriation for payment of a 
claim affords no defense to suit for its recovery 
in the court of claims,but a claim based solely 
on a judgment against the United States without 
either statutory appropriation or implied contract 
to sustain it is not within the jurisdiction of the 
courtA^ 

§ 345. Parties 

General rules as to parties and as to the right to in- 
tervene are applicable in proceedings before the court of 
claims. 

The question of who are proper or necessary 
parties to an action in the court of claims is gov- 
emed largely by the character of the claim and the 
statutes concerning jurisdiction.'^® Where a num- 
•ber of claimants allege an undivided interest in a 
common fund, they may unite in one petition,^'^ 
the court may bring in parties not before the court 
who are alleged to have an interest in the cause of 
action brought before it,*^^ and where ownership 
of a fund within its jurisdiction is in question the 
court has power to bring in all interested parties.'^^ 
Where no one of several claimants has any right, 
title, or interest in the causes of action of the oth- 
ers, there is a misjoinder of parties,^® although if 
the cases are of a class, arising out of the same 
transaction, the several cases may be heard togeth- 
er.Sl Under a statute permitting suit on a claim 
to be brought by the legal representative of a de¬ 
cedent, the heir may not sue while there is an ad¬ 
ministrator de bonis non acting for the estate.^^ 

A petition brought against governmental bureaus 


«CtCl. 696, certiorari denied 57 S. 
€t 789, 301 U.S. 686, 81 'L.Ed. 1344 
—Electric Boat Oo. v. U. S-, 81 Ot. 
Cl. 361, certiorari denied 56 S.Ct. 
57$, 297 U.S. 710, 80 'L.Ed. 997— 
Nitro 'Chemical Corporation v. U. 
S., 71 OtCl. 453—C. L. Maguire 
Petroleum Co. v. 'U. S., 68 Ct.Cl. 
198—Utah Power & iLight Co. v. 
U. S., 67 Ct.Cl. 602. 

©9. U.S.—Dawnic S. S. Corporation 
v: U. S., 90 CtCl. 537. 

70. U.S.—U. S. V. State of New 
York, Ct.Cl., 16 S.Ct 402, 160 U.S. 
598, 40 L.Ed. 551—U. S. v. Lippitt, 
CtCl., 100 U.S. 663, 25 L.Ed. 747. 

71. U.S.—Wailes v. U. S., 91 Ct.Cl. 
317—Parrners Cotton Oil Co. to 
Use of Choctaw Cotton Oil Co. v. 
U. S., 84 Ct.Cl. 468. 

72. U.S.—Bohannon v. U. S., 83 Ct. 
Cl. 423. 

‘73. U.S.—Haskell v. U. S., 9 Ot.Ch 
410. 


74. - U.S.—Whitlock Coii Pipe Co. v. 

U. S., 71 CtCl. 759. 

75. U.S.—Hetfield v. U. S-, 78 Ct,Cl. 
419. 

76. U.S.—^New River Collieries Co. 

V. U. S., 65 CtCl. 206, certiorari 
denied 49 S.Ct 18, 278 U.S. 613, 73 
L.Ed. 537, motion denied 49 S.Ct. 
18, 73 L.Ed. 1011—Davenport v. 
U.S., 31 CtCl. 430—Brown v. Dis- 
trict of Columbia, 17 CtCl. 303— 
Burdette v, U. S., 15 CtCl. 465. 

25 C.J. p 998 note 64. 

Prime contractor and CTilboontractors 
While the courts endeavor to lay 
down rules to avoid a multiplicity of 
suits, in this act congress has grant- 
ed the right to sue which con¬ 
tinues to the suhcontractors of the 
prime contractor, and whether it in- 
curs numerous suits or great ex¬ 
pense, the courts must bow to the 
wisdorh of oon&ress in enacting leg- 
islation,- but the payment by the 
prime contractor to the suboontractor 
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is not an assignment of 'the claim 
under the National Industrial Recov¬ 
ery Act, 48 U.S.St. at L. p 195, and, 
having paid the subcontractor, the 
prime contractor becomes the proper 
party plaintiff.—McShain v. U. S., 
87 Ct.Cl. 581. 

77. U.S.—Jones v. U. S., 42 Ct.Cl. 

178. 

78. U.S.—Globe Works v. U. S., 45 
CtCl. 497. 

25 C.J. p 998 note 66. 

79. U.S.—Brewer & Jones v. U. S., 

66 CtCl. 81. 

80. U.S.—Jones v. U. S., 42 Ct.Cl. 

178. 

Strlking names 

Names of parties plaintiff having 
no interest in subject matter may be 
stricken.—Havens v. U. S., 60 Ct.Cl. 
30. 

81. U.S.—Jones v. U. S., 42 CtCl. 

1T8. 

82. U.S.—Lockwood v. U. S., 56 Ct. 
Cl. 243. 
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or departments may be sustained as one in effect 
niaking- the United States the party defendant.^3 

Aliens may prosecute claims against the United 
States in the court of claims.®^ 

Change by amcndment. An amendment radical- 
3y changing the party plaintiff by substituting an- 
nthcr person is not allowable,^^ and where, in a 
claim for Indian depredations, it appears that two 
separate depredations were committed by two dis¬ 
tinet tribes, it is not allowable to make a change 
of parties by amending the petition so as to make 
both tribes joint defendants.^® 

Revival in narne of administrator, A claim pre- 
sented to the court by petition within the jurisdic- 
tional period by the attorney in ignorance of the 
death of the party is not a cause pending, and 
cannot be used as a basis for reviving the case in 
the name of the administrator after the expiration 
of the jurisdictional period.^*^ 

Interveniion as party plainiiff. Where dunng 
pendency of a suit the ownership passes by oper- 


ation of law to another than the original ylaintiff, 
the new owner may properly intervene as party 
plaintiff.^^ 

Interveniion as party defendant Under the stat¬ 
ute limiting jurisdiction of the court of claims to 
suits against the United States, no person may be 
allowed to intervene as a party defendant,S9 

§ 346. Process and Appearance 

In a suit against the United States, a copy of the 
process shouid be served on the attorney gen«ral, and 
where a ciaim is referred by congress claimant shouid 
appear or be cited to confer jurisdiction. 

In suits against the United States, a cop3? of the 
petition is required to be served upon the attorney 
general^*^ Where a claim is referred by congress, 
the claimant must appear or be cited in order to 
confer jurisdiction.^^ Where an act of congress 
authorizes suit against an Indian nation and fails 
to prescribe the method of Service of process, it 
is doubtful whether the court of claims can direct 
the necessary or proper Service to bring defend- 
ants before the court^^ 


83. U.S.—OXeary v. U. S., 77 Ct. 

CL eas. 

84. U.S.—Hartmann v. TJ. S., 86 Ct- 

Cl. 579. 

25 C.J. p 998 note 69. 

Suit in representative ratber than in- 
dividnaJL capacity 

(1> Nothing in the statutes lim- 
its suits by aliens to suits by in- 
dividuals in their individua! capacity, 
and a duly authorized alien exeeutor 
of the estate of a deceased alien may 
sue in the same way as a Citizen 
exeeutor.—Hartmann v. U. S., supra. 

(2) Since any Citizen may prose¬ 
cute a suit-in the court of claims, in 
his representative capacity, without 
obtaining ancillary letters of admin- 
istration, the same right must be ac- 
corded to a Citizen of Switzerland, 
under the treaty between the United 
States of America and the Swiss 
Confederation of November 25, 1850, 
11 U.S.St. at Lu P 587.—Hartmann 
V. U. S., supra. 

Itussian Corporation 

A Kussian Corporation couid main- 
tain suit in court of claims for com¬ 
pensa tion for reguisition by govern- 
ment of the United States of con- 
traets for constructing ships, irre- 
spective of question of recognition 
of present Russian government or 
right of American citizens to prose¬ 
cute claims against Russian govern¬ 
ment.—^Russian Volunteer Fleet v. 
U. S., 51 S.Ct. 229, 282 U.S. 481, 75 
L.Ed- 473, reversing 68 Ct.Cl. 32, cer¬ 
tiorari granted 50 S.Ct. 346, 281 U.S. 
711, 74 L.Ed. 1133. 


‘ Beclprocity 

(1) A Citizen of a foreign country 
which gives American citizens the 
same right of suit against it as its 
own citizens have, may maintain the 
same kind of action in the court of 
claims as is permitted to an Ameri¬ 
can Citizen, notwithstanding neither 
the American Citizen nor the alien 
may maintain that sort of suit 
against the foreign government.— 
Pollen V. U. S., 85 Ct.CL 673—Bro- 
die V. U. S., 62 CUCL 29. 

(2> Under the laws of the Kingdom 
of Italy a Citizen of the United 
i States is permitted to maintain a 
'suit on a claim against that nation, 
and a Citizen of Italy has therefore 
the reciprocal right to maintain a 
I suit in the court of claims on a claim 
! against the United States.—San- 
Iguineti v. U- S., 83 Qt.CL 1. 

185- U.S.—Askins v. U. S., 50 ChCI. 

I 361. 

86. U.S.—Coffield V. U. S., 52 Ct.CL 
17. 

87. U.S.—Gallegos v. U. S., 39 Ct.Cl. 

86 . 

88. U.S.—Export Oil Corporation v. 
U. S., 64 Ct.Cl, 342. 

' Seceivers of original plaintiff hav- 
ing claim against government couid 
not sue United States on such claim. 
ownership having passed by opera- 
tion of I 9 .W to another.—Export Oil 
Corporation v. U. S., supra. 

When surety denied ri^ht to inter- 
vene 

Under the sftatute,,,pyud.Code § 172 , 
28 U.S.GA» 5 279, a charge of fraud 
on the part of plaintiff in the proof 
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or establishment of his claim In a 
suit against the govemment goes to 
the whole of the claim, and i>laintiff*s 
sureties for his performance of the 
contract involved in the claim are 
not entitled to interveni. The 
court^s finding that the acts oi plain¬ 
tiff brought about a forfeiture of the 
entire claim leaves in the case no 
subject matter with respect tc which 
the surety might intervene.—Blume 
V. U. S., 81 Ct.Cl. 210, certiorari de- 
nied 56 S.Ct. 667, 297 U.S. 72S% 80 B. 
Ed. 1006, rehearing denied 5S S.Ct. 
746, 298 U.S. 691, 80 L.Bd. 1.409. 

89. U.S.—Waite v. U. S., 52 CtCL 
546. 

Patmit infrixLgememt suit 

A suit for infringement "by the 
government of a patent miust be 
brought against the United States, 
and a contractor who agrees to save 
the United States hannless ftmm 
suits for infringement will not be 
allowed to intervene as at party 
defendant in a suit brought in the- 
court of claims by the owner of a 
patent against the United StsLtes for 
infringement.—^Waite v. U. S_, supra- 

90u U.S.—Tumer v. U. S-, 61 Ct-CL 
1?5, 144. 

25 C-J. p 998 note 73. 

91- U.S.—Burdette v. U. S., 15 Ct-CL 

485—Bright v. U. S., $ CtCl. 118. 

92. U.S.—Turner v. U. S., 61. Ct-CL 
125. 

IndiauB as in ecmrt thxongh «ervioa 
of premas on attoznjey gexe^ , 
U.S.—Jaeger v.'U. S., 27 Ct.Cl.',278. 
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§ 347. Pleading 

a. In general 

b. Petition 

c. Demurrer or plea 

d. Counterclaims and cross bilis 

e. Bilis of particulars 

f. Amendments 

g. Issues, proof, and variance 
a. In G-eneral 

While the court of claimswlll enforce the rules essen¬ 
tia! to the due administration of justice, it is not bound 
by speciai rules of pleading nor are its own rules as striet 
as those of some other courts. The general principies 
governing construction of pleadings apply. 

The court of claims is not bound by special rules 
of pleading,and its own rules are not so striet as 
those in some jurisdictions,^^ but it will neverthe- 


i) 

less enforce those rules deemed necessary by all 
courts for the orderly administration of justice and 
to secure to defendants the benefit of the principle 
of res judicata.9S 

Construction of pleadings, The usual rules with 
respect to the construction of pleadings discussed 
in Pleading §§ 53-58, also 49 C.J. p 105 note 11- 
p 122 note 52, are applied in the court of claims.9® 

b. Petition 

The petition must s.et forth a cause of action and 
one within the jurlsdiction of the court of claims, stating 
the claim fully, but a plain statement of facts is sufficient. 
Verification is usually requisite. Allegations of fraud or 
coercion shouid be specific. 

Claimanfs petition must state a cause of action97 
within the jurisdiction of the court.98 The peti¬ 
tion must set forth the full particulars of the 


93 . XJ.S.—Bull V. U. S., Ct.Cl., 55 S. 
Ct. 695, 295 U.S. 247, 79 L.Ed. 1421, 
reversing 6 F.Supp. 141, and certio¬ 
rari granted 55 S.Ct. 544, 294 XJ. 
S. 704, 79 L.Ed. 1239—Hammond v. 
U. S., 42 F.Supp. 284—Pratt v. U. 

S., 87 Ct.Cl. 586. 

25 C.J, p 998 note 76. 

Time for pleadinfiT in Indian depre- 
dation cases 

U. S.—Labadie v. U. S., 31 Ct.Cl. 436 
—Giddings v. U. S., 29 Ct.Cl. 12. 

65 C.J. p 1383 note 42 [c]. 

94. U.S,—Wisconsin Cent. R. Co. v. 
U. S., Ct.Cl., 17 S.Ct. 45, 164 U.S. 
190, 41 L.Ed. 399—Murray v. U. S., 
46 Ct.Cl. 94—Molina v. U. S., 6 
CtCL 269. 

25 C.J. p 998 note 77. 

Xiberal forms 

“The forms of pleading in the 
Court of Claims are not striet, but 
iiberal.”—Chicago, M. & St. P. Ry. 
Co. V. U. S., 63 Ct.Cl. 485, 490, cer¬ 
tiorari denied 48 S.Ct. 303, 276 U.S. 
422, 72 L.Ed. 736. 

Pailnre to plead the facts precise- 

ly will not preclude claimant from 
receiving what is justly due him in 
the court of claims since the forms 
■of pleading in such court are not of 
so striet a character as to have that 
eftect.—^American Sanitary Rag Co. 

V. U. S., 84 Ct.Cl. 417. 

Award of recovery despite fanlty 
pleading* 

(1) The forms of pleading are such 
that judgment may properly be 
awarded in the amounts justly due 
the plaintifC on the facts, although 
•due in a different aspect from that 
in which the demand is stated in the 
petition.—M. A. Long Co. v. U. S., 
79 CtCL 656. 

(2) The forms of pleadings are not 
of so striet a character as to prer 
veat the allowance of a debt justly 
due defendant from plaintiff as 
ngainst any sum found. dtie from d^-» 


fendant to plaintiff even though 
there is no plea thereof.—^Vulcanite 
Portland Cernent Co. v. U. S,, 74 Ct. 
Cl. 692. 

(3) The rules of pleading exact the 
courfs consideration of the facts in 
a case, as alleged in the petition or 
established by the evidence, irrespec- 
tive of plaintiff’s application of them 
with respect to a right of recovery. 
—Hampton v. U. S., 82 CtCl. 162. 
Kecovery tinder statute not sned on 
Plaintiff bringing action under one 
section of Judicial Code is not there- 
by prevented from recovery in same 
suit under another section.—Standard 
Dredging Co. v. U. S., 71 Ct.Cl. 218. 
aight to simplified procednre 
In the patent jurisdictional Act 
of 1910, as amended by the Act of 
July 1, 1918, 35 U.S.C.A. § 68, con- 
gress has prescribed the forms of 
pleadings and the rules of procedure 
to be observed in such suits, but has 
not specifically defined the form of 
pleadings and practice to be ob¬ 
served, and the court of claims is 
not to be denied the privilege of § 
4920, in its amended form, 35 U.S. 
C.A. § 69.—Pratt v. U. S., 87 Ct.Cl. 
586. 

95. U.S.—Jones v. U. S., 42 CLCl. 

178. 

9e. U.S.—E. W. Bliss Co. v. U. S., 

CtCL, 40 S.CtJ 455, 253 U.S. 187, 64 
L.Ed. 852—Waite v. U. S., 69 Ct 
Cl, 153, certiorari granted 51 S.Ct. 
21, 283 U.S. 817, 76 L.Ed. 731. 

26 C.J. p 999 nbte 80. 

97. U.S.—Interocean Oil Co. y. U. 

S., 46 S.Ct 219, 270 U.S* 65. 70 
L.Ed. 473, affirming 69 Ct.Cl. 980. 
Allegations held Insnfflcient 

(1) Generally.—^Kunhardt & Co. v. 
U, S., 45 S.Ct 158, 266 U.S. 537, 69 
L.Ed. 428, affinpihg- 58 CtQl. 718—L. 
Richardson & Co. v. U. S., 45 S.Ct. 
156, 266 U.S. 541, 69 L.Ed. 430, af- 
hrmihg" 58 CtCL 717—Prisament v. 
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u. S., 92 CtCl. 434—Fehl v. U. S., 59 
CtCl. 682. 

(2) To state cause of action in 
contract—Interocean Oil Co. v. U. S., 
46 S.Ct 219, 270 U.S. 65, 70 L.Ed. 
473, afhrmmg 59 Ct.Cl. 980—Barry 

v. U. S., 83 CtCl. 413—U. S. Bedding 
Co. V. U. S., 58 Ct.Cl. 341, affirmed 
45 S.Ct 182, 266 U.S. 491, 69 L.Ed. 
399. 

(3) To Show ground of recovery on 
implied agreement to pay for prop- 
erty taken for public use.—Pearson 
V. U. S., 45 S.Ct 240, 267 U.S. 423, 
69 L.Ed. 694, affirming 58 CtCl. 485. 

(4) To Show exhaustion of other 
remedies before suing.—Silas Mason 
Co. V. U. S., 90 CtCl. 266. 

(5) To state grounds for reforma- 
tion of an award under the Dent 
Act—Perkins-Campbell Co. v. U. S., 
44 S.Ct 237, 264 U.S. 213, 68 L.Ed. 
643, affirming 57 Ct.Cl. 623. 

98- U.S.—^Matson Nav. Co. v. U. S., 
52 S.Ct 162, 284 U.S. 352, 76 L. 
Ed. 336, affirming 72 CtCl. 210, cer¬ 
tiorari gfanted 52 S.Ct. 11; 284 U. 
S. 600, 76 L.Ed. 515. 

Allegations held insufficient 

(1) Generally.—0’Leary v. U. S., 
77 Ct.Cl. 636—Baum v. U. S., 64 Ct 
Cl. 323. 

(2) Petition held to state cause of 

action in tort beyond jurisdiction of 
court of claims.—U, S. v. Neder- 
landsch-Amerikaansche Stoomvart 
Maatschappij, 41 S.Ct 72, 254 U.S. 
148, 65 L.Ed. 193, reversing Neder- 
lansch-Amerikaansche Stoomvart 

Maatschappij v. U. S., 53 CtCl, 522. 

(3) Petition alleging that plaintiff 
had no Information on which to base 
allegation as to government con- 
traets involving use of his patents 
held in effect to seek right of dis¬ 
co very, \yhicht court of. claims has 
no power to gmnt—Ble^ikner v. U. 

S.. 65 QtGL 18. 
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and of the action taken thereon by any of 
the departxnents,^ and where the claim is such as 
is ordinarily settled in an executive department the 
petition must show that application was made to 
that department and its decision thereon,- The pe- 
tition shoiild contain a plain, concise statement of } 
the facts,^ biit such a statement is all that is re- 
quircd,"* and a petition which shows that claimant 
has a claim may be allowed whether or not it is 
artiheially drav/n.^ Allegations to sustain the eq- 
uitable jurisdiction of the court should not be too 
general and indefinite,® and compliance with a con- 
dition precedent should be alleged and provedJ 
Gaims set forth in the petition should be consist¬ 
ent,^ and distinet causes of action cannot be 
brought together by proceedings subsequent to the 
bringing of the original action without the consent 
of both parties.^ 

Shoiving of rcprcscniatlvc capaciiy. The rule re- 
quiring the representative character of a trustee 
plaintiff to be filed with the petition in the form 
of a duly authenticated copy of the record of his 
appointment does not mean that proof of the ap- 


pointment is necessary as an integral part of the 
j original petition, or that failure to make such proof 
at the time of filing the petition is fatal, but proof 
may be furnished subsequent to the filing of the 
petition.^® 

Recovery on implied contracf. The forms of 
pleading in the court of claims do not preclude a 
claimant from recovering, as on an implied con- 
tract, what is justly due him on the facts stated in 
the petition and proved, although there is no count 
in the petition on the implied contract;^! but where 
a petition is based on an alleged infringement of 
a patent, and no infringement has been shown, there 
can be no recovery as on an implied contracti- 

Vcrificafion of the petition is usually required,!^ 
although it has been held that verification is not 
jurisdictional.ll 

Fraud and coercion. To show a cause of action 
for fraud and coercion it is necessary for the plead- 
er to state distinctly the particular acts relied on, 
and general allegations of “fraud” and “coercion” 
are mere conclusions which are insufficientia 


(4) A recital of the operative facts 
relied on by a claimant does not 
state two separate and distinet caus¬ 
es of action merely because such 
facts may set up a liability in both 
tort and contract so as to adapt a 
singie claim to two different suits in 
district court and court of claims, 
and latter court lacked jurisdiction 
where suit was pending in district 
court—British American Tobacco Co. 
V. U. S., S9 Ct.CI. 438, certiorari de- 
nied 60 S.Ct 974, 310 U.S. 627, 84 L. 
Ed. 1398. 

AU^atioas held sofficient 
U.S.—John Horstmann Co. v. U- S., 
42 S.Ct. 58, 257 U.S. 138, 66 L.Ed. 
171, affirming 54 Ct.C] 214 and 
Natron Soda Co. v. U. S., 54 Ct.CI. 
169 and 55 CtCl. 66—O^Leary v. U. 
S., 77 Ct.CI. 635—National Electric 
Signaling Co. v. U. S., 77 Ct.CI. 
87. 

99w U.S.—Clyde v. U. S., 5 Ct.CI. 134, 

reversed on other grounds 13 Wall- 
35, 20 L.Ed. 479. 

Wbare plaomtifrs petltloii contaias 
oonmioa coimts, it must comply as to 
them with the provisions of Jud.Code 
§ 159, relating to setting forth the 
I>a,iFticulars of the claim.—Coro.na 
Coal Co- V. U. Si, 56 CtCL 390, ap- 
peal dismissed 44 S.Ct 156, 263 U. 
S. 537, 68 L.Ed. 431. 

L U.S.—Clyde v. U. S., 5 Ct.CI. 134, 
reversed on other grounds 13 Wall. 
35, 20 L.Ed. 479. 

2. U.S.—Clyde v. U. S., supra» 

3- U.S.—Merritt v. U. S., 45 S.Ct. 

278, 267 U.S. 338, 69 L.Ed. 643, af- 
firmtng 58 CtCl. 371^—r*ortsm6uf:h; 


Harbor Land & Hotel Co. v. U. S., 
43 S.Ct 135, 260 U.S. 327, 67 L.Ed. 
287, reversing 56 CtCl. 494. 
General statement iiistLfiS.cieiit 
Under rule 15, practice of court 
of claims, although liberal, does not 
allow general statement of claim in 
analogy to common counts, but re¬ 
quires plain, concise statement of 
facts relied on.—Merritt v. U. S., 45 
S.Ct 278, 267 U.S. 338, 69 L.Ed. 643, 
affirming 58 Ct.CI. 371. 

4. U.S.—Bull V. U. S.. CtCl., 55 S.Ct 

695, 295 U.S. 247, 79 L.Ed. 1421, 
reversing 6 F.Supp. 141, and certio¬ 
rari granted 55 S.Ct 544, 294 U.S. 
704, 79 L.Ed. 1239. 

25 C.J. p 999 note 84. 

5- U.S.—^Kew Jersey Foundry & 
Machine Co. v. U. S., 49 CtCl. 235. 

25 C.J. p 999 note 85. 

IteferexLco to ecsthibits not attached by 
plaintiff 

Where a plaintiff does not attach 
to his petition, as required by the 
rules of the court, tfae government 
advertisement or available specifica- 
tions essential to the acceptance of 
a proposal, reference to them in the 
petition entitles the court to have 
recourse to them if produced by de¬ 
fendant, or by call of the court for 
them on its own motion, and to make 
them a part of the petition.—Jbnes 
V. U. S., 80 CLCL 386. 

6- U.S.—Schierling y. U. S., 23 Ct. 
Ci, 361. 

N.Y.—Cunhingham v. New Torfe, 141 
N.Y.S. 1000, modified on other 
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[ grounds 162 App.Div. 851, 148 N. 
i T.S. 170. 

25 C.J. p 999 note 86. 

7. U.S,—Henry v. U. S., 38 Ct.CI. 635 
—Hoffeld V. U. S., 36 Ct.CI. 230. 

25 C.J. p 999 note 87. 

8. U.S.—Hammond v. U. S., Ct.CI.. 
42 F.Supp. 284. 

Inconsistency not shown 

U.S.—Hammond v. U. S., supra. 

9. U.S.—Eager v. U. S., 33 Ct.CI. 

336. 

la U.S.—Crocker v. U. S., 48 CtCl. 
383. 

11. U.S.—Wood V. U. S., 49 Ct.CL 

119. 

12. U.S.—Brothers v. U. S., 52 Ct. 
Cl. 462. 

la U.S.—Cray v. U. S., 23 ‘ Ct.CL 

277—Woody v. U. S., 23 Ct.CL 160 
—Eastern Band Cherokee Indians 
V. Cherokee Nation West, 19 Ct.CL 
35. 

14. U.S.—Eastern Band Cherokee In¬ 
dians V. Cherokee Nation West, su¬ 
pra. 

15- U.S.—Chamberlain Mach. Works 
V. U. S., 46 S.Ct. 225, 270 U.S. 347, 
70 LJBd. 619, affirming 59 CtCL 972 
—Silas Mason Co. v. U. S., 90 Ct.CL 
266—De Luca v. U. S., 69 Ct.CL 
262, certiorari denied 51 S.Ct. 36, 
283 U.S. 862, 75 L.Ed. 763. 
Spedfication of participants 
Acts constituting and persons par- 
ticipating in alleged fraud and coer¬ 
cion, vitiating claim set tl ement, 
should be specifically alleged.— 
Chamberlain liiaxjh; Works v. U. S-, 
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c. Demurrer or Plea 

The sufficiency of ’a petition to state a cause of ac- 
tlon may be raised by demurrer, but an objection to the 
jurisdiction shouid be taken by plea. 

The question of the sufficiency of the petition to 
show a right of recovery against the government 
may be raised by demurrer,and on demurrer the 
case will be decided on the basis of the allegations 
irrespective of inferences which might be drawn 
from facts that might be proved.^^ Matters left 
in doubt by the allegations of the petition will not 
he decided on demurrer but decision of such mat¬ 
ters will be made when the court of claims hears 
the evidence relative thereto.^^ An objection to the 
jurisdiction shouid be raised by plea,^^ but a plea 
hy defendant that the cause of action declared on 
in a second suit against the government had ac- 
crued when the first suit was filed and might have 
heen united in it is bad.^o Limitations, as stated 
supra § 343 a, need not be pleaded. 

(L Oouiiterclaims and Cross Bilis 

Where all the facts and questions are before the court, 
recovery may be allowed the government as on a counter- 
claim without the filing of formal pleadings by it, al- 


tho-ugh it is, ppoper practice to file a counterclaim where 
it arises from transactions different from those on which 
plaintiff's claim is predicated. Forfeiture for fraud 
shouid be set up by pleading in the nature of a cross 
bili and not sought by mere motion. 

The forms of pleading in the court of claims do 
not require that the right to recover on a counter¬ 
claim shall be restricted by the pleading. Omis- 
sions to plead counterclaims are not necessarily fa- 
tal to the rendition of such judgments as the facts 
demand.21 While the filing of a counterclaim is 
proper practice for recoupment by the government 
against plaintiffis claim where the claims of the 
parties arose from different transactions,never- 
theless, where the government’s claim against plain- 
tiff is fully disclosed by the latteffs petition, the 
court will take cognizance thereof without the fil¬ 
ing of a counterclaim.23 

Fonnal reqiiisites of counterclaim, Where a 
counterclaim is filed it shouid state definitely the 
claim which the government makes against plain- 
tiff.2^ If a report from the accounting office is 
pertinent, it shouid go into the file separately and 
not be attached to the counterclaim as a part there- 
of.^^ The counterclaim shouid be signed by the 


46 S.Ct. 225, 270 U.S. 347, 70 L.Ed. 
619, affirming 69 CtCl. 972. 

Allegations tliat conduct was “will- 
ful,” on the part of a government 
contracting officer alleged to have 
fraudulently and coercively delayed 
performance by plaintiff, were insuf- 
ficient to show fraud and coercion 
where it was nowhere specifically al¬ 
leged that the action of such officer 
was the resuit of mistake or fraud 
so gross as to imply bad faith;— 
Silas Mason Co. v. U. S., 90 CtCl. 
266. 

16. U.S.—Price v. U. S., 33 Ct.Cl. 
106, affirmed 19 S.Ct. 765, 174 U.S. 
373. 43 L.Ed. 1011. 

25 C.J. p 999 note 94. 

Dismissal 

Where petition showed no con- 
tract breach of which might consti¬ 
tute cause of action, court sustained 
demurrer and dismissed petition.— 
Randall v. U. S., 71 Ct.Cl. 152. 

17. U.S.—Portsmouth Harbor Land 
& Hotel Co. v. U. S., 43 S.Ct 135, 
260 U.S. 327, 67 L.Ed. 287, re- 
versing 56 CtCl. 494. 

AU^atioxLS mast warrant fludlnig for 
clalm^t 

On demurrer to petition in court 
of claims setting up claim against 
the United States, the question is 
not what inferences shouid be drawn 
from the facts that may be proved, 
but whether the allegations, if 
proved, would require, or at least 
W^maat, a finding for the claimant 


—Portsmouth Harbor Land & Hotel 
Co. V. U. S., supra. 

Avennent of government authoriza- 
tion 

Where petition alleges that acts 
of setting up heavy coast defense 
guns with intention of flring them 
over claimant's land, and without 
intent or ability to fire them except 
over his land, and establishing a 
fire control station and Service on the 
land, and discharging the guns 
thereover, were the acts of the gov¬ 
ernment, it caiinot be declared on de¬ 
murrer that they were the acts of 
unauthorized persons.—Portsmouth 
Harbor Land & Hotel Co, v. U. S., 
supra. 

“Servitudo” shown. 

Petition alleging that the govern¬ 
ment set up heavy coast defense 
guns with intention of firing them 
over claimanUs land, and without in¬ 
tent or ability to fire them except 
over such land, and established on 
claimanfs land a fire control sta¬ 
tion and Service, and discharged all 
of such guns over the land, as it had 
done some years before, and that it 
had thereby taken the land, set forth 
sufficient specific facts to warrant a 
finding that a servitude had been im- 
posed, and was not demurrable, the 
allegation that the United States had 
taken the land being a conclusion of 
fact rather than law-—Portsmouth 
Harbor Land & Hotel Co. v. U. S., 
supra. 

18. U.S.—Portsmoiuth Harbor Land 

& Hotel Co. V. U. S., supra. 


Purpose of govemmeut iu usiug land 
for artillery practice 
Whether the repetition through 
many years of the acts of firing 
coast de:^nse guns across claimant"s 
land and the establishment of a fire 
control thereon show an abiding pur- 
pose to fire the guns whenever the 
United States sees fit, or constitute 
only occasional torts, is for the court 
of claims to determine on evidence, 
and not on demurrer.—Portsmouth 
Harbor Land & Hotel Co. v. U. S., 
supra. 

19. U.S.—Pennsylvania Co. v. U. S., 
7 CtCl. 401. 

25 C.J. p 999 note 95. 

U.S.—Shrewsbury v. U, S., 9 Ct. 
Cl. 263. 

21 . U.S.—Huske V. U. S., 46 Ct.Cl. 
35. 

Whiere all the facts and questions 
are before the court, a set-ofC or 
counterclaim may be allowed by way 
of recoupment without any formal 
pleading thereof against a plaintiff 
who establishes his right to recover 
on his claim against the government. 
—^American Sanitary Rag Co. v. U. 
S., 84 CtCl. 417. 

22. U.S.—^American Sanitary Rag 
Co. V. U. S., supra. 

23 . U.S.—^American Sanitary Rag 
Cow V. U. S., supra. 

24 . U.S.—Hurley-Mason Co. v. U. S-, 
60 CtCl. 764. 

i25. U.S.—Hurley-Mason Co. v. U. S., 
I supra. 
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assistant attomey general or some one under his 
authority, and it cannot be recognized that an at- 
torney^s name be signed as of counsei for the gov- 
ernment unless he is so designated or is authorized 
by the attorney general to appear in his behalf.-® 

Cross bili. The court cannot declare a forfeiture 
for fraud in connection with the prosecution of a 
claim on a mere motion, but defendants must file 
a plea in the nature of a cross bili, setting up the 
matters constituting the fraud.^*^ 

e. Bilis of Particnlars 

The court of claims will grant a motion for a bili of 
particulars in a proper case where requisite in ampfifica- 
tion of the pleadings of either party, but not for the pur- 
pose of securing admrssions or of disclosing evidentiary 
matters. Plaintiff may not secure a bili of particulars 
from defendant concerning matters peculiarly within the 
knowledge of the former. 

The function of a bili of particulars, as shown 
in the C.J.S. title Pleading § 376, also 49 C.J. p 622 
note 17-p 624 note 32, is to ampHfy the pleadings 
where justice so requires, and the court of claims 
has sufi5cient flexibility of procedure to grant a mo¬ 
tion for a bili of particulars if a particular set of 
circumstances arises in a case which requires am- 
piification of the pleadings of either party in or- 
der to expedite justice but such a motion will 
be denied where its essential purpose is the secur- i 


ing of an admission rather than the amplification 
of pleadmgs.29 It is not the office of a bili of par¬ 
ticulars to require a party to disclose arguments or 
evidence, or to disclose the names of witnesses,^^^ 
and where a party is entitied to Information of this 
character he should seek it by an interrogatory or 
call for Information rather than by motion for a 
bili of particulars.^! Plaintiff may not secure fronr 
defendant a bili of particulars as to matters lyin^ 
peculiarly within the knowledge of plaintiff.^2 

f. Amendments 

Defects of form should be amended by the court tf 
not the subject of demurrer, but other amendments are 
committed to its discretion. As a rule amendments de- 
slgned to present the cause as the parties may be pre- 
sumed to have understood it will be allowed, but amend¬ 
ments introducing new matters may be denied. 

The court should amend defects and wants of 
form other than those which are demurred to,^^ 
but other amendments rest in the discretion of the 
court.34 The general rule is that amendments de- 
signed to present a cause as the parties may be 
supposed to have understood it will be allowed, 
but amendments to introduce new parties not in 
privity, to introduce a new cause of action, to en- 
force a penalty, or where the opposite party has 
been misled, or where an unfair advantage wouid 
resuit, will not be allowed.^® An amended petition 


26. TJ.S.—Hurley-Mason Co. v. U. S., 
supra. 

27. U.S.-—Globe Works v. U. S., 45 
Ct.CI. 4^7. 

28. U.S.—Pratt v. U. S., 87 CtCL 
586. 

3>trty of comt 

It is not only proper for, but it is 
the duty of, the court of claims to 
allow a motion for a bili of particu¬ 
lars when it will expedite and sim¬ 
pli fy the trial of the case.—Pratt v. 
IJ. S., supra. 

29. U.S.—Martin v. U. S., 88 Ct.CI. 

249. i 

30. U.S.—Martin v. IT. S., supra. 
Betails of time and plaoe tnuieces» 

sary 

Where it is proper for defendant to 
indicate whether it will plead certain 
grounds specified in the motion for a 
bili of EKirtioulars» it has been held 
to be unnecessary to specify any de- 
tail as to time, place, or character 
of events relatingr to such conten- 
tions other than within certain limi- 
^ations.—Pratt v. U. 87 CtCl. 586. 
Statement of ultimate f acts sufficient 
Where a more complete answer by 
defendant with respect to the valid- 
ity of the patent in suit wouid save 
eonsiderable time atod effort, a mo¬ 
tion for a bili of particulars will be 


granted; however, it is not necessary 
in response thereto for defendant to 
set forth any specific evidence but 
merely to state ultimate facts.— 
Pratt V- IT. S., supra. 

Complete and detailed Mstory of 
<^aims not essential 
Where, in order to answer certain 
parag-raphs of the motion, it wouid 
be necessary for defendant to con¬ 
strue the invention as covered by the 
claims set forth therein and apply 
such construed claims to each and 
every structure of this character 
made or used by the govemment 
within the six-year period, and then 
to express an opinion on these mat¬ 
ters, this is elearly beyond the scope 
of any pleadingr, and do es not form 
any basis for a bili of particulars. 
Pratt V. G. S., supra. 

31. IT. S,—Pratt v. U. S., supra. 

32. U.S.—Martin v. tJ. S.^ 88 €t01. 
249. 

Conceptlon of iirvention and owner- 
sMp of patent 

TT.S.—Martin v. IT. S., supra. 
Employment 

Information as to emplpyment of 
plaintiff at a particular time is with¬ 
in the knowledge of plaintiff, and 
not properly included in a motion for 
a bili of particulars.—^Martin v. U. 
S., supra. 


Befiniteness req.iiired of plaintiff 

(1) Time and expense wouid be 
saved if plaintiff wouid give notice 
to defendant, either in response to 
a motion for a bili of particulars, or 
in some other form binding on plain¬ 
tiff, setting forth the dates of con- 
ception and reduction to practice it 
intends to rely on, and the applica- 
tion of the claims in issue as applied 
to the alleged infringing structures. 
—Martin v. U. S., supra. 

(2) Before a defendant can be 
called, on to furnish a bili of par¬ 
ticulars, the essential facts relied on 
by plaintiff to establish his cause of 

j action must be pleaded; in the in- 
’ stant case it is held that plaintiff is 
in error in seeking a bili of particu¬ 
lars asking the defendant to divuJge 
the prior art relied on in order to 
facilitate disposition of the case, 
without setting forth in plaintiiTs 
petition the dates of conception and 
reduction to practice.—Martin v. IT. 
S., supra. 

33. U.S.—Thomas v. U. S., 15 CLCI. 
385 . 

25 ■CXJ. p 999 note 2. 

3^ U.S.^—^Thomas v. U. S., supra. 

35. U.S.—Thomas V. U. S., supra. 

25 CX p 1609 note 4. , 

36. U.S.—Jones V. U. S., 42 CtCI. 
178-^-Thonaas v. U. S.; 15 CtCL 835. 
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cannot be filed, where a claim has been referred by 
a committee of Congress and dismissed for want of 
jurisdiction,^'^ nor can an amended petition be filed, 
without submission to and specific leave from the 
court, where a case is remanded to the general 
docket with merely a general leave to amend.^^ 
Where an amended petition is filed, the recitals of 
the original are considered abandoned, except so 
far as they are incorporated in the amended peti¬ 
tion, which must be complete in itself.39 

Uecessity for amendment. A petition seeking to 
have a suspension by the secretary of the interior 
of a contract for the construction of a dam held 
fraudulent need not be amended to enable plaintiff 
contractor to question the propriety of charges 
against his account for work and materials used 
by defendants in completing the contract.^ 0 

g. Issnes, Proof, and Variance 

The proof In support of a claim shouid correspond 
with the atlegations in ali materiai respects. In the 
absence of a plea nui tiei Corporation it is unnecessary 
to prove incorporation of a claimant Corporation. 

Claimant must plead and prove the essential el- 
ements of a cause of action within the jurisdiction 
of the court.^^ Proof of the incorporation of plain¬ 
tiff Corporation, in a suit for the proceeds of cap- 
tured or abandoned property, is unnecessary in the 
absence of a plea of nui tiel Corporation.'*^ 

The proof in support of a claim shouid so far 
correspond with the allegations of the petition as 


not to introduce demands of which defendant had 
no notice,^^ and there is a fatal variance where the 
allegation and proof as to a materiai fact differ 
substantially _ but if a variance is merely as tO' 
a matter of form not going to the merits, judgment 
may be rendered in accordance with the proved 
facts.^5 

§ 348. Evidence and Taking of Proof 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

d. Affidavits and depositions 

e. Examination of claimant 

f. Calling on government departments 

for information 

a. Presumptions and Burden of Proof 

In accordance with the general rules governing pre¬ 
sumptions and burden of proof, claimant has the burden 
of proving the facts necessary to establish his claim, and 
the court will indulge presumptions warranted by the 
facts and the law but decline to draw inferences which 
are unwarranted. The burden rests o-n the party seeking 
to Show fraud or duress. 

As a rule, the burden rests on claimant to estab¬ 
lish every fact necessary to support his claim, 
and to show that his claim is within the jurisdic¬ 
tion of the court,but if the petition sets forth a 
good cause of action and defendants have records 
in their possession which will defeat the claim they 
shouid produce them,"*^ and the burden of prov- 


37. U.S.—Dunbar v. U, S., 19 Ot.Cl. 
e74. 

38. U.S.—Shaw v. U. S., 9 OtCL 
301. 

33. U.S.—Jones v. U. S., 42 Ct.Cl. 
178. 

40k 0.S.—S. R. H. Robinson & Son 
ContractiP& Co. v. U. S., 53 Ct.Cl. 
530. 

41 . U.S.—Matson Nav. Co. v. S., 
52 S.Ct 162, 284 U.S. r352, 76 L.Ecl. 
336, affirming 72 Ct.Cl. 210, certio¬ 
rari granted 52 S.Ct. 11, 284 U.S. 
600f, 76 L.Ed. 515. 

Proof of ownersliip 

tnder Jud. Code § 162, 28 U.S.C.A. 
§ 268, giving the court of claims ju¬ 
risdiction of clainmS for property tak- 
en under Act March 12, 1863, provld- 
ing for the collection of abandoned 
property, a claimajit cannot recover 
for cotton seized as abandoned prop¬ 
erty without proving ovfnership of 
the cotton.—Mangan v. U. S.,‘ 41 S. 
OL 157, 254 U.S. 494^ 8-5: 'L,,Ed: 'STO; 
affirming 54 ChCl. 207. . . i : 

tatie», proof; aad variance in Indlan 
d.epredatlon claims 


U.S.—Thompson v. U, S., 44 Ct.CL 
359-~Gamel v. U. S., 31 CtCl. 321. 
65 C.J. p 1383 notes 42 [a], [b]. 

42. U.S.—Basch v. U. S., 52 Ct.Cl. 
134. 

43. U.S,—Chicago, M. & St P. Ry. 
Co. V, U. S., 63 Ot.'Cl. 485, certio¬ 
rari denied 48 S.Ct. 303, 276 U.S. 
622, 72 L.Ed. 

44. U.S.—Salois v. U. S., 32 OtCL 
- 68 . 

45. U.S.—Molina v. U. S., 6 OtCL 
269, 

43. U.S.—Creek Nation v. U. S., 77 
OtCL 226—American Dredging Oo. 
V. U. S., 68 CtCL 565—Chesapeake 
& Potomac Telephone Co. v. U. S., 
68 CtCl. 273, certiorari granted 50 
S.Ct 81, 280 U.S. 548, 74 iL.Ed. 607^ 
affirmed 50 S.Ct 343, 281 U.S. 

385, 74 L.Ed, 921—^Illinois Oent R. 
Co. V. U. S., 68 CtCl. 182—J. JT. 
Preis & Co. v. U. S., 58 OtCL 81. 
25 O.jr. p 1000 note 17. -• 

Burden of proof in Indiau depreda- 
tion cases 

U.S,-^Hernandez V. U. S., 34 -OtOi. 
455—King -^ U. S., m OtOL-304— 
65 O.J. p 1383-note 44. : 

60S 


Officer's burden to sustain claim for 
reimbursement 

OfRcer sustaining loss of funds 
and seeking reimbursement has bur¬ 
den of proof, in case brought under 
Rev.St, § 1062, to show that such 
loss 'occurred without his negligence 
or other fault.—0’Neal v. U. S., eO' 
Ct.Cl. 413, 

47- U.S.—^Klamath and . Moadoc 

Tribes v. U. S., 66 S.Ct 212, 296 
U.S. 244, 80 L.Ed. 203, affirming 
81 OtCL 79, certiorari granted 55 
S.Ct 920, 295 U.S. 729, 79 L.Ed. 
1679. 

Absence of release 

In suit by Indians on claim against 
United States under statute which 
did not permit adjudication of re- 
leased claims, burden was on In¬ 
dians in court of claims court to 
proye absence of valid release of 
claim and in supreme court to show 
that, as matter of law, facts found 
compelled conclusion that release 
given was not valid, since absence 
of a valid release was essential to ju¬ 
risdiction,—^Klamath > and Moadoc 
Tribes v. U. S., supra. 

4a U.S,—Smith v. U. S., 36 CtCl. 
304. 
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ing* frand and duress rests on the party alleging 

Under the general rtiles regulating presumptions 
discussed in Evidence §§ 114-157, the court of 
claims may indulge presumptions warranted by the 
facts,^^* or refuse to draw inferences whkh the 
facts do not support.^^ If the secretary of the in¬ 
terior has found facts from which the court may 
infer its own jiirisdiction, the burden of proof is 
on defendants to show want of jurisdiction.^- In 
proceedings under the disbursing officers’ act before 
the court of claims by a disbursing ofhcer to secure 
relief from liability for funds cmbezzied by his 
clerk, the re exists a presumption of liability, and 
the burden of proof rests on the officer.^^ Where 
the decree of a prize court is silent as to the ap- 
pearance of the master or owners, and there is nei- 
ther protest nor proof to show that they were de- 
nied a hearing, the presumption is that they were 
given an opportunity to defend.^^ It must be pre- 
sumed that a roll of Cherokee freedmen made un¬ 
der a decree of the court of claims was made in 
compliance with the decree because it was accepted 
by all parties and distribution was made under it 
without objection by any person.^^ 1 


As io citizenship. Where citizenship of claimant 
goes to the jurisdiction, is preliminary, and is ques- 
tioned, the burden of proof is on claimant.^® 

Counterclaim. The government has the burden 
of establishing by proper and sufficient evidence its 
right of recovery on a counterclaim.^7 

b. Admissibility 

While the general rules ordinarily govern admissibil¬ 
ity of evidence in cases coming before the court of claims, 
special provision may and has been made in certain cases 
as to evidence, witnesses, and taking of proof, and where 
applicable such special provisions con-trol. 

Where congress has not provided, and no special 
reason demands, a different rule, the rules of evi¬ 
dence as found in the common law govern the ac- 
tiort of the court of claims.S^ Under the statutes, 
however, special provisions have been made in cer¬ 
tain cases as to evidence, witnesses, and taking 
proof,59 and the provisions of an act of congress 
prevail over local rules in the state where the cause 
of action arose.^^ So, also, under the terms of a 
reference by congress, letters and papers presented 
before congress, although not admissible under the 
ordinary rules of evidence, may be considered.®^ 
The evidence, of course, must be competent and 


49. U.S.—Klamath and Moadoc 

Tribes v. U. S., SI Ct.a. 79, cer¬ 
tiorari granted 55 S.Ct. 920, 295 U. 
S. 729, 79 L.Ed. 1679, affirmed 58 
S.Ct. 212, 298 U.S. 244, 80 L.Bd. 202 
—Globe Works v. U. S., 45 Ct.Cl. 
497. 

m U.S.—Atchison, T. & S. R Ry. 

Co. V. U. S., 81 CtCI. 346. 

I*peig‘lit rates 

Where a government shipping ofS- 
cer orders railway cars of certain 
size for transportation of govern¬ 
ment property in mixed carloads, it 
is to be assumed that he considered 
cars of the size ordered to be neces- 
sary, and the frelght rates charge- 
able for the transportation are those 
applicable to cars of the size ordered 
and used for the shipments.—Atchi- 
son, T. & g. F. Ry. Co. v. U. S., supra. 
Valldity of release and regularity of 
proceedings 

Where release of Indians^ claims 
against United States was given and 
accepted as sufficient to comply with 
statute providing that appropriation 
by United States for Indians shouid 
not be effective until indians shouid 
execute release of their claims 
against United States, it would be 
presumed in suit by Indians on olaim 
against United States that all things 
necassary to make appropriation ef¬ 
fective and release valid were done 
regulariy and in accordance with ex- 
pressed will of congress.—Klamath 
and lloadoc Tribes v. U. S., 56 S.Ct 


212, 298 U.S. 244, 80 L.Ed. 202, af- 
firming 81 CtCl. 79, certiorari grant- 
ed 55 S.Ct 920, 295 U.S. 729, 79 L.Ed. 
1679. 

51. U.S.—Edward E. Gillen Co. v. 

U. S., 88 Ct.Cl. 347. 

Duress 

In suit by Indians on claim against 
United States in which Indians con- 
tended that release executed by them 
was invalid because obtained by du¬ 
ress, duress would not be presumed 
and would not be inferred from in¬ 
complete, doubtful, or ambignous 
ftndings.—Klamath and Moadoc 
Tribes v. U. S., 56 S.Ct 212, 80 ‘L.Ed. 
202, 296 U.S. 244, aflBrming 81 CtCL 
79, certiorari granted 55 S.Ct 920, 
295 U.S. 729, 79 U.Ed. 1679. 

53. U.S.—Montoya v. U. S., 32 CtCl. 
71. 

53. U.S.—Boggs V. U. S., 44 CtCl. 
367. 

54. U.S.—^The Snow Thetis, 37 Ct.Cl. 
470. 

55w U.Sw—^Whitmire v. U. S., 44 Ct ^ 
Cl. 453. 

sa U.S.—Hemandez v. U. S., 34 Ct 
Cl. 455. 

57. U.S.—^Heid Bros. v. U. S., 65 Ct 
■Cl. 87. 

58. U.S.—Moore v, U. S., CtCL, 91 
U.S- 270, 23 rUEd. 346. 

25 C.J. p 1000 note 2t 
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Coasideration of auatters occuning 
after fiHng of petition 
The discharge of coast defense 
guns across claimants land, although 
lOccurring after petition was filed in 
the court of claims, may be consid¬ 
ered as bearing on the intent of the 
government in establishing a fire 
control station on claimanfs land 
before the filing of the petition.— 
Portsmouth Harbor Land & Hotel 
Co. v. U. S., 43 S.Ct 135, 260 U.S. 327, 
67 L.Ed. 287, reversing 56 CtCl. 494. 

59. U.S.—The Ship Parkman, 35 Ct 
Cl. 406—In re Calis for Evidedce, 
33 Ct.Cl. 354—Woolverton v. U. S., 
26 CtCl. 215—^Atchison, T. & S. F. 
R. Co. V. U. S., 15 Ct.Cl. 1. 
Admissibility of evidence aad taking 
of proof in Utidiaa, depredation 
es 

U.S.—Collier y. U. S., CtCl., 19 aCt 
330, 173 U.S. 79, 43 LuEd. $21, 34 
Ct.Cl. 543—Jones v. U. S., 35 CtCi 
36—^Stevens v. U. S., 34 CtCL 244 
—Tniitt V. U. S., 30 CtCl. 19. 

65 C.J- p 1383 note 45. 

60- U.S.—^Hobbs V. McLean, lowa, 
6 S.Ct 870, 117 U.S. 567, 29 I..Ed. 
940—Christie v. U. S., 48 CtCL 
293. 

25 C.X p 1001 note 23. 

61- U;S.—Irwin v. U. S., 23 CtCl. 
149, reversed on other grounds 8 
aat MUr 127 u.a 125, 32 

99. i 
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relevant,and waivers as to incompetent evidence 
cannot be countenanced.^S The certificate of a ref- 
eree in bankmptcy is competent evidence to show 
that a party plaintiff has been appointed trustee in 
bankruptcy.64 

c. Weight and Suffidency 

General rules control matters respecting the weight 
and sufficiency of evidence in cases before the court of 
claims. 

The general rnles as to the weight and sufficien¬ 
cy of evidence, discussed in Evidence §§ 1016-1050, 
apply in the court of claims,^^ and plaintiffis peti- 
tion will be dismissed where the evidence is insuf- 
ficient to support his claim.66 Similarly the gov- 
ernment's counterclaira will be denied where the 
evidence adduced in support thereof is insufficient 
to establish it.®'^ Competent and persuasive evi¬ 
dence introduced by plaintiff in support of his claim 
may control over the government^s reliance on the 


§ 348 

fihdings of a board to whom the claim was orig- 
findings of a board to whom the claim was orig- 
inally submitted.^^ It has been held that, where 
a subordinate engineer officer without explanation 
refuses to be govemed by the construction given to 
the contract by the principal engineer, the final ac- 
tion taken by the local subordinate last in charge 
in conformity with the interpretation put on the 
specifications by the chief engineer officer will be 
taken as the best basis for a just settlement.69 The 
determination of the court of claims, acting as a 
jury, relative to the weight, if any, to be accorded 
evidence of a remote character has been held con- 
clusive.'^^ 

The evidence in particular cases has been held 
sufficient or insufficient to show damage general- 
ly^7i appropriation of property,'^^ boundaries,'^^ 
fraud,*^^ the existence of a legal or moral obliga- 
tion on the part of the government to reimburse 
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62. U.S.—Birdsong v. U. S., 34 Ct.Cl. 
437. 

25 C.J. p 1001 note 25. 

03 ^ 0 _S_West Virginia v. U. S., 45 
CtCl. 576. 

64. U.S.—Crocker v. U. S., 48 Ct.Ol. 
383. 

65. U.S.—Hirsch v. U. S., 94 Ct.Cl. 
002—Steel Products Engineering 
Co. V. U. S., 90 Ct.Cl. 513—Martin 
V. U.* S., 88 Ct.Cl. 179—Maryland 
Casualty Co. v. U. S., 53 Ct.Cl. 81 
Salois V. U. S., 32 Ct.CL 68 . 

25 C.J. p 1002 note 44. | 

Twfiin.Ti depredation cases 
U.S.—Prench v. U. S., 49 Ct.Cl. 3'37 
King V. U. S., 31 CtCl. 304—Stone 
V, U. S., 29 Ct.Cl. 111, affirmed 17 
SCt. 71, 164 U.S. 380, 41 L.Bd. 4V*7. 
55 C.J. p 1383 note 46. 

Leased district cases 
tr.S.—Wichita and Affiliated Bands of 
Indians in Oklahoma v. U. S., 89 
Ct.Cl. 378. 

06- U.S.—Air-Track Mfg. Corpora¬ 
tion V. U. S., Ct.Cl., 40 P.Supp. 988 
—Bastern or Emigrant Cherokees 
and Western or Old Settler Chero¬ 
kees V. U. S., 88 Ct.Cl. 452—Choc- 
taw & Chickasaw Nations v. U. S., 

88 CLCl. 271, certiorari denied 
Chickasaw Nation v. U. S-. 59 S.Ct. 
1041, 307 U.S. 646, 83 L.Ed. 1526— 
(Lamm Lumber Co. v.. U. S., 86 Ct. 
Cl. 171, certiorari granted U. S. v. 
Uamm 'Lumber Co., 59 S.Ct. 88 , 305 
U.S. 583, 83 L.Ed. 368, reversed 
on other grounds 59 S.Ct. 267, 305, 
U.S. 415, 8‘3 L.:^d. , 260—Knight v. 

, U. -S., ^7 CtCl. 26t.. 
daim,, fox extsra work denied 
U.S.—^James McHugh Sons v. U. S.; 

89 CtCl. 94. . 


67. U.S.—Dawnic S. S. Corporation 
V. U. S., 90 CtCl. 537—Kling Bros. 

& Co. V. U. S., 89 CtCl. 329—In¬ 
ternational Arms & Fuze Co. v. U. 
S., 70 CtCl. 471—Heid Bros. v. U. 
S., 65 CtCl. 87. 

G-ovemment books 

The government is not exempt 
from rules of evidence applying to 
other litigants, and government 
counterclaim could not be shown by 
statement of accounts in govern- 
menfs books, such documents being 
alone and by themselves inadeq.uate 
for the purpose.—W. 'L. Pain G-rain 
Co. V. U. S., 68 CtCl. 441. 

68 . U.S.—Wright v. U. S., 60 Ct.Cl. 
546. 

69. U.S.—Shippey v. U. S., 49 CtCl. 
151. 

70. U.S.—U. S. V. Goltra, 61 S.Ct. 
487, 312 U.S. 203, 85 L.Ed. 776, 
modifying 91 CtCl. 42, motion dQ- 
nied 61 S.Ct 25, 311 U.S. 613, 85 
L.Ed. 389. 

EvldeiLce respectiing damages 

In action under private act confer- 
ring jurisdiction on court of claims 
to consider claim against the United 
States for just compensation for cer- 
tain vesseis taken by the United 
States from lessee holding vesseis 
under lease from the United States 
and for certain unloading apparatus, 
determination of court of claims that 
offer to rent fleet, made years after 
fleet had been seized, and rental val- 
ue of similar vesseis was not enti- 
tled to weight in arriving at just 
: compensation was not erroneous.— 
U. S. V. Goltra, supra. 

1171 ^ u. S.—B. F. Sturtevant CJb: v. U. 

^ S.,^90 CtCL 93. ■ 
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Recovery witlLOTit proof of “damag*- 
es” 

Although evidence was held insuf¬ 
ficient to show damages which plain¬ 
tiff suffered by reason of defendanfs 
breach of its contract, where the 
claims board of the U. S. Shipping 
Board awarded plaintiff a certain 
sum for breach of its contract, and 
plaintiff accepted seventy-five per 
cent of the award and brought suit 
in the court of claims, where no 
proof was submitted as to the 
amount of the damages suffered by 
reason of such breach of contract, 
the court rendered judgment for the 
balance of such award.—Freygang v. 
U. S., 57 Ct.Cl. 244, affirmed, Russell 
Motor Car Co. v. U. S., 43 S.Ct. 428, 
261 U.S. 514, 67 L.Ed. 778. 

72. Discharge of gnns over plain- 
tifTs laxid 

A continuance of the discharge of 
coast defense guns across land in 
sufficient number and for a sufficient 
time may prove an intent on the part 
of the government to hre across the 
land at will, or in effect to appropri- 
ate the property, and every succes¬ 
sive trespass adds to the force of 
the evidence.—Portsmouth Harbor 
. Land & Hotel Co. v. U. S., 43 S.Ct. 
135, 260 U.S. 327, 67 L.Ed. 287, re- 
versing 56 Ct.Cl. 494. 

73. ItecoUection of aged Indians as 
insufficient 

Testimony of aged Indians as to 
their recollections concerning the 
boundaries, bas^d on what they re- 
meraber to have heard in their child- 
hood, is held to be without probative 
value.—Klamath and Moadoc Tribes 
y. U. S., 86 CtCl. 614. 

74. U.S.—DaWnib S. S. Corporation 
. V. U. S., 90 CtCl. 5-37. 
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plaintiff,"^ the luaking^® or termination'^^ o£ a con- 
tract, unreasonable or arbitrary action on 

the part of the government,'^^ or other particular 
matters.®^ 

<L Affidavits and Bepositions 

Depositione may be submitted to the court of claims 
under the general rules but ex parte affidavits are not 
regarded as evidence. 

Ex parte affidavits are not evidence in the court 
of claims and a stipulation between claimanEs 
attorney and the attorney general that ex parte affi¬ 
davits may be taken instead of depositions cannot 
be upheld by the courts so as to dispense with com¬ 
petent evidence which the court deems material.^^ 

In taking testimony to be used in support of or 
against any claim, the adverse party is entitied to 
an opportunity to file interrogatories, or to examine 
the wknesses by attorney, under such regulations as 
the court may prescribe.®^ If by a rule of court 
certain requirements exist as to reading and signing 
of depositions, they must be complied with, or the 
court may suppress them on its own motion and 
where a deposition fixes a jurisdictional fact, a 
second deposition inconsistent therewith on such 


point may be disregarded.^5 Where a party has 
taken testimony without leave of court, and under 
objection of the other party, the deposition so tak¬ 
en will be suppressed on motion.^® 

e. Examinatioii of Glaimant 

In a proper case before the court of claims there may 
be an examination of claimant before triai, and in the 
case of a corporate claimant the ofRcers are ordinarily the 
proper persons to be examined, although where ali the 
stock is owned by two indlviduals it may be permissible 
to examine them as the real parties concerned. 

An order of the court of claims for examination 
of an interested party should be in compliance with 
the provisions of the goveming statute.^*^ In the 
case of a Corporation the officers thereof are ordi¬ 
narily the proper persons to he examined but 
where ali of the stock of the company is owned by 
two persons, they are in fact and in legal effect the 
parties claimant, and are proper persons to be ex¬ 
amined under the statute.^^ 

Fraiid. The government’s rescission of a con- 
tract for alleged failure of performance does not 
estop it from setting up fraud nor from examining 
claimants in an action on such contract.9t> 


75. U.S.—^North Pacific Grain Grow- 
ers V. TJ. S., 00 CtCL 189. 

7a U.S.—Sobel T. U. S., 88 Ct.CL 
149, 

77. U.S,—Cherokee FueI Co. v. U. S., 
89 Ct.CL 279, certiorari denied 60 
S.Ct 466, «809 U.S. 655, 84 ‘L-Ed. 
1064. 

rrnnxemorial possresslon. 

A clalm to titie to lands based on 
Irameraorial possession cannot be 
snstained where the evidence shows 
that other tribes simllarly* occupied 
and possessed such territory.—Wich- 
ita and Affiliated Bands of Indians In 
Oklahoma v. U. S., 89 CtCl. 378. 
Secord as oontrolling over oral tes- 
timony 

Oral testimony as to facts and tra- 
ditions, by witnesses many of whom 
have a direct interest In the outcome 
of the case, is insuflScient to estab- 
lish Indian tltle to a vast acreage of 
lands; it does not afford a degree of 
proof sufficient to overcome contem- 
poraneous documentary and histori- 
cal evidence to the contrary.—Coos 
Bay, Lower Umpqua and Siuslaw In¬ 
dian Tribes v. U. S., 87 OLCI. 143, 
certiorari denied 59 S.Ct 642; “306 U. 
S- 653, 83 U-Bd. 1052. 

79. U.S.—Orleans Dredgrxng Co. v. 

U. S., 90 Ct.CL 360. 

90l U.S.—^South Dakota Wheat 
Growers Ass’n v. U. S., 90 CtGl. 
222—Identification Devices v. U. S., 
89 CtCl, 141, certiorari denied 60 
S.Ct. 84, 308 U.S. 507, 84 L.m 
478. 


Canse of landslides occiirring ia. river 
levee work 

U.S.—Orleans Dredging Co. v. U. S., 
90 Ct.a. 360. 

Falsity to tmst of conncil of Indian 
tribe 

U.S.—Seminole Nation v. U. S., 62 S. 
CL 1049, 316 U.S. 286, 651, 86 »L.Ed. 
1480. 

ULcreased labor costs 
U.S.—Oonsumers Paper Co. v. U. S., 
94 Ct.Cl. 713, certiorari granted U. 
S. V. Consumers Paper Co., 62 S.Ct. 
795, 315 U.S. 792, 8$ D.Ed. 1195, af- 
I flrmed 63 S.Ct. 76. 

I PlalntifTs esnplcyment of qnalified 
l^boir^^^s muff mechaiiics 
|U.S.—Hirsch v. U. 94 CtCl. 602. 

I Beason. for delay ia completioii of 
■worfc 

U.S.—Hirsch v. U. S., supra. 

BelatioxLsliip of laiidlord and ten- 
aat from which contract could be 
implied not shown.—Pearson v. U. S., 
45 S.Ct 240, 267 U.S, 423, 69 'DEd. 
694, affirming 58 CtCL 485. 
lusnillciezKt evldeace as to ^hnargin 
of jsafe^r” in. levee work 
U.S.—Orleans Dredging Cow v. U. S., 
90 CtOL 360. 

Popnlatioxi of Indtan tribes 
U.S.—Sioux Tribe of Indians v. tJ, 
S., 85 Ct.CI. 181, certiorari denied 
58 S.Ct »37, 302 U.S. T17, 82 KEd. 
554. ’ 

Superior kxLowledge of govennneaxt 
eagineera 

U.S.—C. W. Blakeslee & Sons v. U. 
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S., 89 CtCl. 226, certiorari denied 
60 S.Ct 512, 309 U.S. 659, 84 L.Ed. 
1007. 

81. U.S.— Main v. U. S., 21 CtCl. 54 
—Smith V. U. S., 19 CtCl. 690— 
Wiggins V. U. S., 2 CtCl. 345. 

25 C.J. p 1001 note 33. 

82. U.S.—Jones v. U. S., 42 CtCl. 
178. 

83. U.S.—Smith v. U. S., 19 CtCl. 
690. 

25 C.J. p 1001 note 29. 

84. U.S.—Martin v. U. S., 3 CtCl. 
384. 

85. U.S.—^Johnson v. U. S., 35 Ct.Cl. 
552. 

86; U.S.—Curved Electrotype Piate 
Co. V. U. S., 42 CtCl. 268. 

87. U.S.—Globe Works v. U. S., 45 
CtCL 497. 

25 C.J. p 1001 note 35 [a]. 

88^ U-S.^—Atlantic Contracting Co. v. 
U. S., 40 CtCl. 244. 

89. U.S.—^Atlantic Contracting Co. v. 
U. S., supra. 

90 . U.S. — Atlantic Contracting- Co. v. 
U. Sl, supra. 

Where plea of fraud is interposed 

by defendants, they may examine 
claimants u;nder the statute; and 
the examination <^nnot be evaded 
by claimants alleging- that all the 
facts are within the knowledge of de¬ 
fendants.—^Atlantic Contracting Co. 
V. U. S., supra. 
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f. Calling on Government Departments for In¬ 
formation 

The court of claims. may, in its discretion, Issue a 
cail on an executive department of the government in the 
nature of a subpcena duces tecum requiring production of 
information and documents, or of a '‘discovery”, or may 
in a proper case refuse to make such a call, as where 
claimant has been guilty of laches. 

The court has power to call on any of the de- 
partments for any information or papers which it 
may deem necessary.^i Such a call has been de- 
scribed as in the nature of a subpoena duces te¬ 
cum,although other courts regard it as more an- 
alogous to a bili for discovery;^^ but the power 
granted the court to make calls on executive de¬ 
partments of the government does not confer abso¬ 
lute rights on a litigant,the matter being commit- 
ted to judicial discretion,^® and claimanfs applica- 
tion for a call may properly be denied for delay 
amounting to laches.^® 

Ohjection for lack of certification. When it was 
agreed by the respective attorneys that certain pa¬ 
pers selected by them from a departmental file 
should be filed in court, the objection that the pa¬ 
pers so filed and printed were not certified under 
the seal of the interior department comes too late 
after such action in the absence of any question 
as to their genuineness or any showing that they 
were filed through improvidence, mistake, or 
fraud.®*^ 

In case of a refusal, after notice and without just 
reason, to furnish original and competent evidence 
in the possession of the government, secondary evi¬ 
dence of the matters in question may be received.^^ 

§ 349. Trial 

On the trial the court determines both questions of 
law and questions of fact, and, where the loyalty of claim¬ 


ant is in issue, shouid determine that matter preliminarily 
to trying the case on its merits. Interrogatorios may be 
allowed. There can be no detnurrer to the evidence. 

The court determines the facts as well as the 
Iaw.^9 Where essential allegations are not estab- 
lished by claimanfs evidence, the court will not de¬ 
termine what the rights and liabilities of the par¬ 
ties would be if the allegations were proved.^ 

The rules pertaining to the introduction of evi¬ 
dence are the same in the court of claims as in oth¬ 
er nisi prius courts in the United States.^ The es- 
tablished rule of practice is that, when parties have 
closed their proofs and noted that fact on the notice 
book, new testimony cannot be taken by either with¬ 
out an order of the court, and the application for 
leave to take further testimony must show the 
grounds on which the application rests, the issue on 
which it will be used, etc.^ The court cannot make 
an order compelling claimant to take more testi¬ 
mony than he has taken. If defendants have evi¬ 
dence of their own to present, it is their privilege 
to take it. If they fail to do so, claimant is enti- 
tled to have the issues tried in the regular way.*^ 

While a demurrer to the evidence is proper un¬ 
der common-law practice and in some of the States 
with statutory modifications, no such doctrine ob- 
tains in the court of claims, but on the contrary the 
practice in the latter court, as regulated by applica- 
ble rules of the United States supreme court, for- 
bids a demurrer to the evidence,^ and a motion to 
dismiss the petition on the ground that the evidence 
produced by claimant shows no liability is, in ef- 
fect, a demurrer to the evidence and improper un¬ 
der this doctrine.® 

Loyalty of claimcmt. Under the provisions of 
Judicial Code §§ 159, 160, plaintiff should show his 
loyalty to the United States in order to be permit- 


91. U.S—Robinson v. U. S., 60 Ct.Cl. 
159. , 

25 C.J. p 1001 note 38. 

92. U.S.—In re Calls for Evidence, 
33 CtCl. 354. 

93. U.S.—Pratt V. U. S., 87 Ct.Cl. 
586—Robinson v. U. S., 50 Ct.Cl. 
159. 

94. U.S.—Collins v. U. S., 56 Ct.Cl. 
41. 

95. U.S.—Collins v. U. S., supra. 

90. U.S.—Collins V. U. S., supra. 

97. U.S.—U. S. Fidelity & Guaranty 
Co. V. U- S., 50 Ct.Cl. 316. 

98. U.S.—Robinson v. U. S., 50 Ct 
CL 169. 

99. U.S.—Moore v. U. S-, Ct.CL, 91 
U.S. 270, 23 L.Ed. 346. 

26 C.J. p 1002 note, 60. 


Finding* of ultimate facts as not 
Including* evidence 

In its findings of fact the court is 
required by supreme court rules reg- 
ulating appeals from this court to 
find the ultimate facts established 
by the evidence, and not the evi¬ 
dence establishing them. This rule 
will not be construed as requiring 
the court to include in its findings 
any evidence which the parties may 
ask to have included on the ground 
that such evidence is a proved fact; 
the court itself must determine what 
are the ultimate facts which the 
evidence establishes, leaving nonfe 
of the functions of a jury to be dis- 
charged by the appellate court.—^Na- 
tron Soda Co. v. U. S., 65 OtCl. 66, 
affirmed 42 S.Ct. 58, 257 U.S. 138, 
66 L.Ed. 171. 

Findings or report generally see in¬ 
fra 5 352. 
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Trial in Indian depredation cases 

U.S.—Gamel v. U. S., 31 Ct.Cl. 321— 
Giddings v. U. S., 29 CtCl. 12. 

65 C.J. p 1383 note 47. 

1. U.S.—Peay v. U. S., 19 ChCL 77. 

2. U.S.—Oxford Paper Co. v. U. S., 
CtCl., 56 P.2d 895, supplementing 
52 F.2d 1008. 

3- U.S.—Curved Electro type Piate 
Co. V. U. S., 42 Ct.Cl. 268. 

4. U.S.—Smitheman v. TJ. S., 48 Ct. 
Cl. 449. 

5. U.S.—L. Vogelstein & Co. v. U. 
S., 55 Ct.Cl. 490—Smitheman v. U. 
S., 48 Ct.Cl. 449. 

6L U.S.—Creek Nation v. U. S., 93 
CtCl. 659. 

Boctxlne applicable to Indian cases 
U.S.—Creek Nation v. U. S., supra. 
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ted to file claims against the govemment, and where 
such loyalty is in issne the question of loyalty should 
be determined before the case proceeds to trial on 
the merits.’^ 

Inierrogatories. The term “interrogatories,” as 
used in the court of claims, has been defined as a 
question or series of questions in writing for the 
purpose of eliciting information to aid a party in 
making ont his case when ascertainment of the 
facts either in support or defense is difficult, there- 
by limiting testimony necessary at the trial and sim¬ 
pli fying the issues.^ A motion for an interrogatory 
under JudiciaI Code § 164, is substantially the same 
thing as a motion for a call under the same sec- 
tion, as discussed supra § 348 f, and in either case 
the request is for information from the govemment 
to avoid examination of witnesses and to simplify 
procedure.® Under the procedure in the court of 
claims, where defendant is ahvays the govemment, 
interrogatories should be addressed to the heads of 
various departments,^® and the head of the depart- 
ment should pass on the question of whether the 
questions propounded might disclose military se- 
crets4^ The interrogatories should be so framed 
as to avoid the necessity for construction or inter- 
pretation of facts complicating the issues,^- and 
should not be so drawn as to require defendant in 
eflfect to admit or deny legal conclusions.^^ In 
patent cases the interrogatories may properly ask 
defendant to admit or deny the correctness of cer- 
tain drawings submitted by plaintiff as tme repre- 
sentations of machines made or used by defendant, 
but should not require defendant itself to make 


drawings nor to compose descriptions not already 
in existence.i^ The answers given to interroga¬ 
tories by a head of department are binding on the 
govemment if certified by his signature and the oath 
may be waivedT^ 

In congrcssional cases the court must inquire in- 
to every material fact necessary to enable congress 
to act intelligently when disposing of the claims 
and the court will consider and determino every is- 
sue necessary to the proper disposition of the mat- 
terji*^ and transmit its special findings of fact and 
conclusions of law in accordance with applicable 
resolutions and statutes4^ 

§ 350. References 

The report of a commissioner to whom a case has 
been referred becomes the judgment of the court on ap- 
ppoval and adoption, but untfl approval the findings of 
the commissioner are in no sense final. General rules 
governing references in the federal courts control refer¬ 
ences in the court of claims in the absence of any rule of 
such court on the matter. 

The court may in proper cases refer a cause to a 
special commissioner, and after due deliberation ap- 
prove his report, and the judgment rendered will 
be that of the court and not that of the commis¬ 
sioner alone,^® but until officially made by the court 
itself the findings of fact by a commissioner to 
whom the case has been referred are not final and 
conclusive.-® In the absence of any rule of the 
court of claims on the subject, such references are 
to be governed by rules in similar cases, governing 
references to referees and masters, adopted by oth- 
er federal courts.^^ Where a delay in discovering 


7„ U.S,—L. Vogelstein & Co. v. U. 
S., 55 Ct.CI. 490. 

& U.S.—Pratt V. U. S., 87 Ct.CI. 5S6. 

9. tJ.S,—Pratt V. U. S., supra. 

10. U.S.—Pratt V. U. S., supra. 

11. U.S.—Pratt V. U. S., supra. 

12. U.S.—Pratt V. U- S., supra. 
Similarities of mecbaiiisms 

Where plaintifE calls for an inter- 
pretation by defendant of what struc- 
tures are the “same in all essential 
respects as the mechanism” shown 
and described in a submitted draw- 
ing-, it is held that defendant should 
not be required to construe what is 
or is not “essential;'" to do so might 
precipitate a discussion on this issue 
and complicate, rather than expedite, 
procedure.—Pratt v. U. S., supra, 

13. U.S.—^Pratt v. U. S., supra. 
TnfriTigft-mfiiLt of patent 

WTiere certain paragraphs in plain- 
ti1Ts> motion paraphrase the clair^s 
of the patent in suit, it is held that 
to require defendant to furni^h plain¬ 
tiff's counsel with a drawing and a 
description of the matter called for 


as requested would be to require de¬ 
fendant to admit or to deny infringe- 
ment as a legal conclusion.—Pratt 
V. U- S., supra. 

14. U.S.—Pratt v. U. S., supra. 

15. U.S.—Pratt v. U. S., supra. 

16. U.S.—West Tirginia v. U. S., 37 
Ct.Cl. 201. 

17. U.S.—Pennsylvania v- U. S., 37 
Ct.CL 514. 

18; U.S.—Trent Trust Co. v. U. S., 
92 Ct-Cl- 601—Wales Island Pack- 
ing Co. V. U. S.. 73 ChCl. 015. 
Claims constmed as for gratuity 
withont legral or eqnitaMe groimds 
for reBef, and so reported with spe¬ 
cial findings of fact and conclusions 
of law.—George Lawley & Son v. U. 
S., 78 Ct-Cl. 685—dTohn N. Knauft Co. 
V. U. S., 78 CtCl. 423. 

19. U.S.—In re Intermingled Cotton 
Cases, CtCL, 92 U.S. 651, 23 LuBd. 
750. 

25 C.J. p 1002 note 53. 

20; U.S.—Pratt V. U. S., 85 CtCl. 1, 

certiorari denied U. S. v. Pratt, 58 
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S.Ct. 270, 302 U.S. 750, 82 L.Ed. 
580. 

Tailnro to exoept not fatal 

The report of a commissioner of 
the court of claims is not final as 
to the facts in a case, the findings 
of fact not being final and conclu- 
sive until officially made by the 
court itself; and a patent is not in- 
validated by failure of the patentee 
to disclaim certain claims of the pat¬ 
ent found and reported by the com¬ 
missioner as anticipated by the prior 
art, or to except to such finding of 
the commissioner.—Pratt v. U. S., su¬ 
pra. 

21. U.S.—Johnson v. District of Co- 
lumbia, 49 Ct.Cl. 8. 

25 C.J. p 1002 note 54. 

CoarferoUing* sequenoe of evidence nn- 
der altemative coxmts 
Where petitions in actions against 
the United States for judgment for 
compensation with respect to alleged 
unauthqrized use of patented inven- 
tions contained altemative claims or 
counts, the commissioner to whom 
cases were referred to take evidence 
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additional evidence and a failure to produce it are 
inexcusable, a request to introduce additional evi¬ 
dence and again refer the case will not be granted.22 

§ 351. Rules of Decision 

The court of claims may determine cases coming 
before it according to their own facts, under controlling 
decisiohs of the supreme court. 

Decisions. of the supreme coprt are, of course, 
controlling on the court of claims.The liability 
of the government should be determined by the set- 
tled principies of law and the court will construe 
an act of congress on which a claim is alleged to 
be founded, according to the rules of construction 
which long and continued experience has deter- 
mined to be best adapted for the purpose.^s Beyond 
this, no general rules of decision can be laid down, 
but each case coming before the court of claims is 
necessarily to be determined according to its own 
peculiar facts.Where a former ruling would rt*» 
suit in inequality to the officers and men who served 
in the late Spanish War, and where the comptroller 
of the treasury has construed certain statutes fa- 
vorably to claimants, and congress has subsequently 
legislated on the same subject with apparent ap- 
proval, and certainly no disapproval, of the comp- 
troller^s ruling, the court will resolve all doubts in 


favor of claimants, who have no right of appeaL27 
Where the jurisdiction conferred on the court of 
claims is to hear and determine a case according 
to principies of equity and justice, the case will be 
heard on the merits, ^.nd not decided on an estop- 
pel arising from the negligence of parties,^® 

§ 352. Findings or Report 

It is the duty of the court of claims in a case before 
it to make findings of fact and conclusions of law. The 
court should find the ultimate fact, but failure to do so 
is not fatal where the findings. of subsidiary facts are 
such that the ultimate fact appears by essentiai inference. 
The court has power to make amended, substitutional,. or 
additional findings but may in its discretion refuse a 
tardy request to do so. 

With the trial in the court of claims the rights of 
counsel over the findings of fact cease and those of 
the court begin.^^ It is the duty of the court to 
make findings as to essentiai matters,^® to find the 
facts established by the evidence,^! and to make a 
separate statement of the conclusions of law on the 
facts so fQund,^^ but it is not obliged to rule spe- 
cifically on separate requests of counsel.33 The 
duty of the court is to find the ultimate facts,^^ 
and its failure to do so is fatal where the findings 
as to subsidiary facts do not raise a necessary in¬ 
ference of the ultimate fact on which judgment 


and make a report of the, facts would 
be directed to control manner and 
sequence in which evidence was pre- 
sented, so that facts relating spe- 
cifically to one count would not be 
cotifused with facts relating solely 
to the other count, and the parties, 
conunissioner, and the court would 
know to what count certain evidence 
pertained,—Hammond v. U. S., Ct.CL, 
42 P.Supp. 284. 

22. TJ.S.—Johnson v. District of Co- 
Itimbia, 49 Ct.Cl. 8. 

23. U.S.—Chicago, M. & St. P. R. 
Co. V. U. S., 18 CtCl. 359—Illinois 
Cent. R. Co. v. U. S., 18 Ct.Cl. 118. 

ConstitiLtioixality of statute 
The court of claims has considered 
itself bound by a holding of the su¬ 
preme court of the United States 
that a certain statute was not in con- 
flict with the Constitution, although 
the particular g>'ound of unconstitu- 
tionality assigned in the court of 
claims was not raised in the supreme 
court.—Pacific Coast SS. Co. v. U. 
S., 42 CtCl. 228. 

24. U.S.—Thierman v. U. S., 51 CtCl. 
35. 

25 . U.S.—Todd v. U. S., Dev.CtCL 
§ 118 .^ 

25 C.J. p 1003 note 58. 

26 . U.S.—De G-root v. U. S., CtCl., 
6 Wall. 4ia, 18 L.Ed, 700. 

25 CJ. p 1003 note 59. 


27. U.S.—Hovey v. U. S., 40 CtCl. 
390. 

28 . U.S.—U. S. V. Weil, S5 Ct.Cl. 42. 
2». U.S.—Neal v. U. S., 14 CtCl. 477. 

30. U.S.—Seminole Nation v. U. S., 
62 S.Ct 1061. 

G-ratuity offsets against mdian claim 
U.S.—Seminole Nation v. U. S., 62 
S.Ct 1049. 

31. U.S.—Beach v. U. S., 33 S.Ct 
20, 226 U.S. 243, 57 L.Ed. 205, af- 
firming 41 CtCl. 110—Smitheman 
V. U. S., 48 CtCl. 449—Gallagher v. 
District of Columbia, 18 CtCl. 705. 

25 C.J. p 1003 note 65. 

32. U.S.—Gallagher v. District of 
Columbia, supra. 

25 C.J. p 1003 note 66. 

33. U.S.—Union Pac. R. Co. v. U. S., 
20 CtCl. 508. 

Practice outliued 

Under Supreme Court Rules, rule 
5, concerning appeals from and gov- 
erning findings of fact in this court, 
and rules 73 and 74 promulgated by 
this court, “the requests required to 
be submitted by the parties are for 
the assistance' of the court in mak- 
ing up its finding and not for the 
purpose of obtaining specific rulings 
on each - one separately in the f orln 
by them presented. The practice of 
Ihe court is to give to thq requests 
of the partii the fullest considera- 
tion and the most careful scrutiny, 
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and, without finding or ruling upon 
each one separately, to make up an 
accurate and connected , finding, in 
its own language, in such way as 
to cover each material fact asked for 
on either side, and to present to the 
Supreme Court on appeal a ciear and 
concise statement of the case upon 
which questions of law may be there 
reviewed."—Delaware L, & W. R. 
Co. V. U. S., 54 CtCl. 35. 

34. U.S.—U. S. V. Esnault-Pelterie, 
58 S.Ct 412, 303 U.S. 26, 82 L.Ed. 
625, aflfirming Esnault-Pelterie v. 
U. S., 84 Ct.Cl. 625, certiorari grant- 
ed 58 S.Ct 33, 302 U.S. 668, 82 L. 
Ed. 616—Moran Towing & Trans¬ 
portation Co. V. U. S., 78 CtCl. 526. 
Resolviug conflicting infereaces 

The requirement, by supreme court 
rule, that court of claims shall find 
ultimate facts which are controlling, 
places on court of claims duty of 
resolving conflicting inferences and 
drawing from evidence necessary 
conclusions of fact—^U. S. v. Esnault- 
Pelterie, 58 S.Ct 412, 303 U.S. 26, 82 
L.Ed. 625, affirming Esnault-Pelterie 
V. U. S., 84 Ct.Cl. 625, certiorari 
grranted U. S, v. Esnault-Pelterie, 58 
S.Ct 33, 302 U.S. 668, 82 L.Ed. 516. 
PindixLg' constmed as showiug ezer- 
cise of “du© dlligence^’ 

U.S.—U. s. V. Swift & Co., 46 S.CL 
. 308, 270 U.S. 124, 70 L.Ed. 437, 
modifying Swift & Co. v. U. S., 59 
Ct.CL 364. 
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may be based.^® However, the absence of a finding 
of ultimate facts is not fatal if the circumstantia! 
facts as fcmnd are such that the ultimate fact fol- 
Jows from them as a necessary inference,^® and 
such inference may be drawn although the findings 
are to be treated like the verdict of a jury in the 
sense that an appellate court may not add to or 
modify them.^'^ A negative finding to the effect 
that there is nothing in the evidence to show a cer- 
tain fact is proper where the state of the evidsnce 
warrants it.^® A finding made in an action at law 
disposes of ali matters of fact^^ and is final where 
there is any evidence of the fact,^® and no excep- 
tion is taken.^^ In cases coming to a hearing on 
the report of a commissioner, parties dissatisfied 
with the facts found in the report must present 
their requests for additional findings at the hear¬ 
ing, and not afterward as in ordinary cases.'*^ In 
a proceeding in equity, a finding of the ultimate 
facts for the consideration of the supreme court is 
not required, as the whole record goes up.'^^ Re- 
citals in a finding, that the claim in suit was sup- 
ported by the testimony of but two witnesses, and 
that “the court is not satisfied by this evidence,” 
followed by the statement, in the opinion, that the 
court “has no reason, other than the lapse of time 
and the inaction of the claimant, to discredit the 
witnesses or suspect the claim,” do not justify a re- 
versal, on the ground that the court attempted to 
create a rule of evidence as to the number of wit¬ 
nesses necessary to prove such a claim.^^ 

Afnended or additional findings. The court re- 
tains jurisdiction over its findings and can entertain 
motions from either side to amend them until the 
granting of an appeal,^^ ^nd on a motion to amend 


its findings, the court may withdraw its findings and 
set aside its judgment and file new findings and en- 
ter a second judgment.'*^ A requested amendment 
of findings wfill be denied where the amendment 
sought would be in effect a finding of evidence con- 
trary to the rules,^'^ or where the request for fur- 
ther or amended findings is an unwarranted effort 
to change negative to positive findings.'^^ Requests 
for additional findings may be rejected by the court 
in its discretion if filed after the period prescribed 
by applicable rules.^^ 

In a congressional case the findings by the court 
should show everything necessary for an under- 
standing of the case in congress;^® but where the 
findings are sufficient to govem intelligent action by 
congress, the court will not make new or additional 
findings on a motion for a new trial.^i Where a 
suit is brought by virtue of a reference by congress, 
and the court refuses to enter judgment as request¬ 
ed, it will find the facts and report them to con¬ 
gress, as in other congressional cases.^^ Where a 
bili referred by congress is for the payment of a 
specific amount “in full payment and discharge of 
the claim,” the findings of the court must be lira- 
ited to that amount and where such a bili fioces 
the value of the property at an amount named, the 
court is without authority to exceed the amount 
when finding the value of the property*^^ The re¬ 
port in a case referred by congress is neither a 
judgment, an award, nor a recommendation, but 
merely a recital of proved facts and it follows 
that such reports create no vested rights.^® 

The reply of the court to a request from the com¬ 
missioner of Indian affairs for an opinion on a 


35- U.S.—Botanjr Worsted Mills v. 
V. S., 49 S.Ct 129, 278 U.S. 282, 
73 LkEd. 379, afflrming 63 Ct.CL 
405, certiorari granted 48 S.Ct. 303, 
27$ U.S. 611, 72 L-Ed. 730, 

36. U.S.—U. S. V. Wells, Ct.Cl., 51 

S.Ct 44$, 283 U.S. 102, 75 U.Ed. 
8$7, alfirming Wells v. U. S., 39 F. 
2d 998, certiorari grranted U. S. v. 
Wells, 51 S.Ct 32, 282 U.S. 822, 75 
Ii.Ed. 734. 

37- U.S.—U. S. V. Wells, supra. 
Review of court of daims decisions 

by supreme court see supra § 235. 

38. U.S.—Ueisenring v. U. S., CtCl., 
■4 F.Supp. 993, supplementing 3 F. 
Suppw 853, and certiorari denied 54 
S.Ct 558, 291 U.S. 682, 78 L.Ed. 
±069. 

38- U.S.—Crocker v. U. S., CtCl., 3$ 
S.Ct 245, 240 U.S. 74, 60 UJEd. 633. 

25 C.J. p 1003 note 67. 

40. U.S.—^U. S. v. Omaha Tribe, Ct 


Cl, 40 S.Ct 522, 253 U.S. 275, 64 
L.Ed. 901. 

25 C.J. p 1003 note 68. 

41. U.S.—^U. S. V. New York Indians, 
Ct.Cl., 19 S.Ct 487, 173 U.S. 464, 43 
UEd. 769. 

42. U.S.—Briglit v. U. S., 12 CtCl. 
646. 

43- U.S.—U. S. V. Lia Abra Silyer 
Min. Co., 32 CtCL 462, aflarmed 
20 S.Ct 168, 175 U.S. 423, 44 UEdt. 
223—^EJastern Band of Cherokees 
V. U. S., 20 CtCL 449, affirmed 6 
S.Ct 718,. 117 U.S. 288, 29 KEdL 880. 

44. U.S.—Stone v. U. a, CtCL, 17 S. 
Ct 71, 164 U.S. 380, 41 LuBd. 477. 

45. U.S.—PIumley v. U. S., 45 Ct 
CL 185. 

46. U.S.—^Plumley V. U. S*, supra. 

47. U.S.—Oregon-Washington R. & 

Nav. Co. V. U. a. 41 S.Ct 329, 
255 U.S- 339, 66 L.E(L 667, afllrm- 
ing 64 CtCl. 131. i 

612 


43. U.S.—Oregon-Washington R. & 
Nav. Co. V. U. S., supra. 

49. U.S-—^Winton v. Amos, 41 S.Ct 
342, 255 U.S. 373, 65 L.Ed. 684, af- 
firming in part and reversing in 
part 51 Ct.CL 284, and reversing 
62 CtCl. 90. 

50. U.S.-i-The Friendship. 49 CtCl. 
204. 

25 C.J. p 1004 note 75. 

51. U.S.—Glasgow Presb. Church v. 
U. a, 44 CtCL 408. 

25 C.J. p 1004 note 76. 

52- U.a— Post V. U. S., 49 CtCL 
105. 

53^ U.^.-T-Sampson v. U. S., 42 CtCL 
378. 

54- U.S.—Love v. U. S., 48 CtCL 74. 

55 - U S-—Guttormsen v. U. S,, 43 Ct 
CL 299—Widnaayer v, U. S., 42 Ct 
CL 519. 

25 CJT. p 1004 note 80. 

56. U.S,—AUeman v. tl. a, 43 CtCL 
144- 



36 C.J.S. 


FEBERAL COUBTS 


§ 353 


question not passed on in its original opinion, but 
of which it was given jurisdiction by statute, has 
been held a part of the decision of the case.57 

§ 353. Judgment and Relief 

a. In general 

b. Nature and extent of relief 

c. Conformity to pleadings, proof, and 

findings 

d. Judgment by consent or on default 

e. Amendment or correction of judgment 

f. Payment and enforcement of judg¬ 

ment 

g. Res judicata 
a. In Creneral 

The court of claims has power to render Judgment 
against the United States where so authorized by stat¬ 
ute and in this connection may adjudicate ali matters 
essentiai to the establishment of a claim within Its Ju¬ 
risdiction. 

The court of claims has power to render a judg¬ 
ment against the United States,and, where the 
daim is within its jurisdiction, to adjudicate all 
matters necessary to the establishment of its va- 
lidity;®^ but where a judgment of the court of 
claims was absolutely reversed for an error as to 
interest, and the cause remanded for further pro- 
ceedings, and after the filing of mandate and mo- 
tion for judgment for the principal without inter¬ 
est, but before the entry of judgment, the statute on 
which the proceeding was based, which conferred 


a mere gratuity, was repealed, the court of claims 
had no jurisdiction to enter judgment.®^ 

Postponing entry of judgment. Where the sev- 
eral claims of a large number of Indians are united 
in a single suit, the entry of judgment will be sus- 
pended until it appears which of the claimants are 
stili living, who are the administrators of deceased 
claimants, etc.®^ 

^'Congressional cases^\ Where the statute under 
which a case is referred to the court of claims con- 
templates merely a report to the congress or one 
of its branches, there is no power in the court of 
claims to go further and render a judgment.®^ 

b. Nature and Extent of Relief 

(1) In general 

(2) Dismissal or discontinuance 
(1) In General 

The court of claims; may within statutory restrictions 
award Judgment in favor of plaintiff or defendant for 
pecuniary damages shown to be Justly due, but may not 
give a Judgment to claimant for nominal damages, and 
it ordinarily lacks power to award equitable relief except 
in cases where equitable powers are expressly conferred 
on It. The award of Interest is generally beyond the 
power and purview of the court of claims, although ex- 
ceptions to the rule may occur. 

Where claimant has suffered pecuniary loss un¬ 
der circumstances rendering the government liable 
therefor, the court of claims may, within statutory 
restrictions,®^ award him such damages as justi ce 
requires but where claimant has suffered no pe- 


57. U.S.—U. S. V. Fisher, 32 S.Ct. 
196, 223 U.S. 95, 56 L.Ed. 364, af- 
firmingr 35 App.D.C. 624. 

58. U.S.—U. S. V. Gorliam, Ct.Cl., 
17 S.Ct. 382, 165 U.S. 316, 41 L.Ed. 
729—Ayres v. U. S., 44 Ct.Cl. 110, 

25 C.J. p 1004 note 84. 

Suit against funds of private Corpo¬ 
ration lield "by govemment 
Congress has power to authorize a 
suit ‘ in the court of claims to be 
brought by a creditor, such as a 
seaman, against the government to 
collect his claini from fupfls of a 
private Corporation, such as a ship- 
ping company, out of the funds of 
the’ latter which have been covered 
into the United, States treasury, and 
under applicable statute it has been 
held that the court of claims has 
power to render judgment in such 
a case.—Garrett v, U. S., 70 Ct.Cl. 
304. . ; 

Judgment in Indlan depredatipn casos 

U^.T^Uabadle v. U. S., 33 CtCl. 47^— 
. Prioe V. U. a, 33 CtCl. 106, affiri^ed 
19 S.Ct. 765, 174 U.S. 373> .43 L.Ed. 
1011—Valencia v. U. S., 31 Ct.Cl. 

65 C.J. p 1383 note 48. 


59. U.S.—Magee v. U. S., CtCl., 37 
P.2d 763, certiorari granted 50 S.Ct 
407, 281 U.S. 713, 74 L.Ed. 1134, af- 
flrmed 61 S.Ct 195, 282 U.S. 432, 75 
L.Ed. 142. 

Determining overpayment on claim 
for refnnd 

Where plaintiff contended that, 
while the court had authority to de- 
termine a refund and to enter judg¬ 
ment for its payment, it had no au¬ 
thority to determine an overpayment 
in denying such contention the court 
held that a finding of an overpayment 
was necessary in order to establish 
the right to a refund and that, hav- 
ing jurisdiction of the claim, it had 
authority to determine all matters, 
ihcluding overpayment, essentiai tb 
determination of the validity of the 
claim.—Magee v. U. S., supra 

U.S.—In re Hali, 17 S.Ct 723, 
‘ 167 U.^, 38, 42 L,Ed, 69. ' 

61. U.S.—^Navarre v. U. S., 33 Ct 
Cl. 235, affirmed 19 S.Ct 326, 173 
U.S. 77. 43 L.Ed. 620. ' 

ea! tr.S. —Barlow V. U. a, 87 CtCl. 

^ 281, 282. 

Bight of “adjudicating*' 

“Congress having by amendment 


eliminated from the jurisdictional act 
authority of the court to render judg¬ 
ment, and having inserted other lan- 
guage reauiring that the court re¬ 
port to congress the law and the 
facts, it is held that the court has 
no power to render a judgment al¬ 
though the jurisdictional act oon- 
tains the language 'the Court «of 
Claims in considering and adjudioctt- 
ing the above described claim, etc.' 
(Italics ours.)”—^Barlow v. U. S., su¬ 
pra 

63. U.S.—Cherokee Nation v. U. S.» 
92 Ct.Cl. 262. 

Indiaii dadms 

Under the terms of the applicable 
statute, it has been held that, while 
the court of claims may render a 
judgment in favor of the whole tribe, 
it lacks power to adjudicate the 
claims of individuals within silch 
tribe.—Cherokee Nation v. U. S,, su¬ 
pra. 

64. U.S.—Steel' Products Engineer- 
ing Co. V. U. S., 90 Ct.a. 513— 
Meuer Steel Barrel Co. v. U. S., 
85 Ct.Cli. 554, certiorari denied 58 
S.Ct. 280, 302 U.S. 754, •82f L.Ed. 
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cuniary loss, there can be no recovery even if his 
legal rights may have been infringed^ as nominal 
damages are not recoverable in the court of 
claims.®^ 

Where a settlement of the account between plain- 
tiff and defendants, taking into consideration de- 
fendants’ valid counterclaim, shows a balance in fa¬ 
vor of the government, a judgment may be entered 
in favor of defendants for such balance.^® 

The court of claims has no general equity pow- 
ers;^*^ but equity powers have from time to time 
been especially conferred on it by particular stat- 
utes;®^ and where such powers are conferred, the 
court may reform a contract and adjust the ac- 
counts of the parties thereunder.®^ 

Appropriation of land. Where the government 
enters on a tract of land without designating the 
portion to be taken for public use, and the owner 
brings an action for the value of the whole tract, 
the court will institute proceedings to ascertain how 
much is absolutely required by the government, and 
will designate the portion so taken by metes and 
bounds, and render judgment for the value there- 

Impressment or capture of property, If property 
is captured, intermingled, sold, and the proceeds 
paid into the treasury in a common fund, judgment 
may be rendered in each case for a sum which bore 
the same proportion to the whole fund stili on hand 
that the quantity of claimant^s property did to the 
whole number represented by the fundT^ If a 


claim is referred for adjudication as to property 
taken and impressed into the Service of the United 
States, it is erroneous for the court to render judg¬ 
ment based on damages arising from mere deten- 
tion and delay of the property.'^^ the case of 
French spoliation claims, the court found only as 
to the validity and amount of the claim, and the le¬ 
gal representations of the parties entitled theretoT^ 

On division of court. If the court is equally di- 
vided as to claimant’s right to recover, the petition 
will be dismissed in order that he may take his ap- 
pealT^ Where the court is equally divided as to 
the right of claimant to recover for the whole 
claim, but a majority of the judges are of the opin- 
ion that he shouid recover a part, a judgment will 
be ordered for the part, with leave to claimant to 
move to vacate it and have the case reheard before 
a full bench.'^^ 

Inferest. Ordinarily the court of claims cannot 
allow interest on any claim up to the time of the 
rendition of judgment,'^^ unless on a contract ex- 
pressly stipulating for the payment of interestT'^ 
In the case of unpaid royalties interest has been 
allowed,'^^ and where the claim is based on the 
judgment of another federal court allowing a cer- 
tain sum and interest, it is permissible for the judg¬ 
ment of the court of claims to award interest. 

(2) Dismissal or Discontinuance 

A claim may be dismissed where there i& a suit pend- 
ing on it in a federal district court or in other cases 
where it appears that no recovery can be had, and a 
tardy motion for reinstatement may be denied. 


583—Peaslee-Gaulbert Co. v. U. S., 
60 CtCL 631. 

€k>st to railroad of coutroUing' flood 
U.S.—Southern Pac. Co. v. U. S,, 
68 Ct.Cl. 323. 


67. U.S.—Bonner v. U. S., CtCh, 9 

Wall. 15$, 19 li.Ed. 666—^Jackson 
V. U. S., 2-7 Ct.Cl. 74—Pawcett v. 
U. S-, 25 Ct.Cl. 178. 

25 C.J. p 1005 note 93. 


74. U.S.—Reeside v. U. S.. 2 Ct.Cl. 
481, reversed on other grounds 8 
Wall. 38. 19 L.Ed. 318. 

25 C.J. p 1004 note 91. 

75. U.S.—Fennerty v. U. S., 3 Ct.Cl. 
437. 

U.S.—^U. s. V. North American 
Transp. & T. Co., 40 S.Ct. 518, 253 
U.S. 330, 64 L.Ed. 935, affirming" 
53 Ct.Cl. 424—Olympia Shipping 
Corporation v. U. S., 71 Ct.CI. 251, 
certiorari denied U. S. v. Olympia 
Shipping- Corporation, 52 S.Ct. 196, 
284 U.S. 680, 76 L.Ed. 574. 

D.C.—Gray v. District of Columbia, 
1 App.D.C. 20. 

25 C.J. p 1005 note 97. 

77. U.S.—Tillou V. U. S., 1 CtCl. 220, 
reversed on other grounds 6 WalL 
484, 18 DEd. 920. 

25 aJ. p 1005 note 98. 

78. U.S.—Meuer Steel Barrel Co. v. 
U. S., 85 Ct.Cl. 554, certiorari de- 
nied 58 S.Ct. 280, 302 U.S. 754, 82 
li-Ed. 583. 

79 . U.S.—^Benedict v. U. S., 66 CtCL 
437. 


Petennining by court as jury 

UvS. —Andrew Radel Oyster Co. v. 
U. S., 78 Ct.Cl. 816. 

I^istributioa nuder direction of state 
cottrt 

In receiver's suit ag^ainst Govern¬ 
ment for takinG land, judgment may 
order distribution under direction of 
state chancery court to holders of 
enumerated encumbrances according 
to priority.—Schroth v. U. S., 67 Ct 
Cl. 382. 

lEtomissioxL of lig.tiidated dajn&ges 
U.S.—Peaslee-Gaulbert Co. v. U. S., 
eo CtCL 631. 

65 . U.S.—Marion & R. V. Ry. Co. 
v. U- S., 46 S.Ct. 253, 270 U.S. 280, 
70 LuEd- 585, afiarmiPG 60 Ct.CL 
230—Martin v. U. S., 86 CtCl. 311. 

66. U.S.—Johnson v. District of Co¬ 
lumbia. 49 Ct-OU 8. 


68. U.S.—U. S. V. Old Settlers, Ct. 
CL, 13 S.Ct. 65Q, 148 U.S. 427, 37 
L.Ed. 509—Pam-to-pee v. U. S., 36 
CtCl. 427, afflrmed 23 S.Ct. 142, 
187 U.S. 371, 47 DEd. 221. 

25 C-J. p 1005 note 94. 

69. U.S.—Cramp & Sons Ship & Eng: 
BIdg. Co, V. U. S., CtCL, 36 S.Ct 
70, 239 U.S. 221, 60 L.Ed. 238. 

I 25 C.J. p 1005 note 95. 

78. U.S.—Clark v. TJ. S., 37 Ct.GL 
503. 

71. U.S.—Iu re Intermingled Cotton 
Cases, CtCl.. 92 U.S. 651, 23 L.Ed. 
756—Minor v. U. S., 6 Ct.Cl. 393. 

25 C.J. p 1004 note 88. 

72. U.S.—^U. S. V. Irwin, CtCL, 8 S. 
Ct 1033, 127 U.S. 125, 32 L.Ed. 99. 

73. U.S.—The Ship Juliana, 35 Ct. 
Cl. 400. 

25 C.J. p 1004 note 90. 
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It is proper to dismiss a claim where it is shown 
that plaintiff could not recover thereon,^^ as where 
there was an action pending in the district court 
based on the claim at the time when it was filed,^^ 
and it is proper to dismiss a claim which was dis- 
allowed by the Southern claims commission and re- 
submitted to the court on the same evidence.^^ 
Where, under applicable statute, the court is in 
doubt as to whether to dismiss a case or to report 
the facts to congress without rendering judgment, 
it will pursue the latter course.^S 

Reinst at ement. The court has announced that it 
will not indulge in the practice of allowing a dis- 
continuance or dismissal coupled with any right of 
restoration to the docket.^^ Where a case has been 
dismissed for want of prosecution, it passes out of 
the jurisdiction of the court at the end of the term 
during which the dismissal is made, unless a mo- 
tion for reinstatement is made during that term,^^ 
and after dismissal of a claim transmitted by con¬ 
gress and notice of its dismissal, the court loses con- 
trol thereof^^ and a tardy motion for reinstatement 
will be denied.^'^ 

Where an Indian depredation case was dismissed 
for want of prosecution, a motion to reinstate un¬ 


der the statute requiring reinstatement of such cas¬ 
es which had been dismissed for want of proof of 
citizenship should show, from the evidence taken 
and filed or the court records, that the case would 
have failed on the jurisdictional issue of citizen¬ 
ship, and that this was the reason of claimanfs fail- 
ure to resist the motion to dismiss for want of pros- 
ecution.^^ 

Following dismissal of a claim on plaintiif^s mo¬ 
tion after defendant’s failure to file any pleadings, 
the order of dismissal will not be vacated on de- 
fendant^s motion to permit it to file a counterclaim, 
especially not where plaintiff on the day following 
dismissal entered suit in a state court on the same 
cause of action.^^ 

c. Conformity to Pleadings, Proof, and Find- 
ings 

The judgment should be In substantlal conformity to 
the pleadings and evidence and find support in the find- 
Ings made. 

While the relief granted must conform to the 
pleadings,^® a substantial conformity is sufiicient.^^ 
The judgment must accord with, and be supported 
by, the findings®^ and the evidence,^^ ^^d the facts 
found must be sufficient to support the judgment.^^ 


80. U.S.—Lamar v. U. S., 92 Ct.Cl. 
249. 

Hopeless coufusion. of record 
Where stipulation in cotton linters 
contract case recites that the defend¬ 
ant is indebted to the Maeon County 
Oil Company, a Corporation, which 
is the owner of the claim in suit, 
but where it is also conceded in said 
stipulation that there never was any 
such Corporation, and motion to sub¬ 
stitute a trustee as plaintiff is based 
on the fact that no such Corporation 
ever existed although it is also set 
forth that said Corporation entered 
into the contract in suit, it is held 
that the record is in such hopeless 
confusion as to the rights of the 
parties plaintiff that to render judg¬ 
ment in favor of said trustee would 
confiict with the terms of the stipu- 
lation, and the petition is accordingly 
dismissed.—Lamar v. U. S., supra. 
Dismissal on equal division of court 
see supra subdi Vision b <1) of this 
section. 

81. U.S.—^New Jersey Worsted Mills 
V. U. S„ Ct.Cl., 9 F.Supp. 605. 

82. U.S.—Stem v. U. S., 32 Ct.Cl. 
533. 

83. U.S.—Bodkin v. U. S., 67 Ct.Cl. 

281, certiorari denied 50 S.Ct. 29, 
280 U.S. 572, 74 L.Ed. 624. ' 

84. U.S.—McMullin v. U. S., 49 Ct. 
Cl. 379. 


85. U.S.—In re Indian Depredation 
Cases, 50 Ct.Cl. 395. 

25 C.X p 1005 note 3. 

86. U.S.—Stanton v. U. S., 57 Ct.Cl. 

120 . 

87. U.S,—Stanton v. U. S., supra. 
Six years* delay 

Where a claim referred by congress 
to the court of claims under the 
Bowman Act, U.S.Comp.St. §§ 1139, 
1175-1178, remains on the docket for 
an unreasonable length of time with¬ 
out preparation for trial, and after 
dismiss?! for nonprosecution no steps 
for its reinstatement are taken for 
six years, a motion for reinstatement 
will not be allowed.—Stanton v. U. 
S., supra. 

U.S.—^In re Indian Depredation 
Cases, 50 Ct.Cl. 395. 

89. U^S.—In re Skinner & Eddy Cor¬ 
poration, CtCL, 44 S.Ct. 446, 265 U. 
S. 86, 68 L-Ed. 912. 

90. U.S.—Gerding v. U. S., 28 Ct.Cl. 
531. 

Failure to ask a£9.ruiative relief 
agaiust govemmeut 

Where the petition is for an as- 
certainment of the amount^ if any, 
due to the United States, the court 
cannot go further than to axijudge 
that petitioner owe^ the gov^rnnaent 
nothing, and cannot render a money 
judgment in his favor.-^-Crerding v. 
U. S., supra. 


91. U.S.—Electric Boat Co. v. U. S., 
66 CtCl. 333. 

Ahseuce of count for particular relief 
XLot fatal 

The court of claims is authorized 
to award judgment in accordance 
with the facts stated and proved, 
notwithstanding absence of a count 
in the pleadings praying for the par¬ 
ticular recovery given.—Electric 
Boat Co. v. U. S., supra. 

98. U.S.—Cape Romain Land & Im- 
provement Co. v. U. S., 89 Ct.Cl. 1. 
Accord shown 

Special finding that releases ex- 
ecuted on completion of fixed price 
contraots with govemment were not 
intended to release govemment from 
liability for wage increases in con- 
tractor’s piant warranted judgment 
for contractor.—E. W. Bliss Co. v. 
U. S., 70 Ct.Cl. 176. , 

93. U.S.—Steel Products Engineer- 
ing Co. V. U. S., 90 Ct.CL 513. 

94. U.S.—U. S. V. Stratton, Ala., 88 
F. 54, 31 C.C.A. 384—Gallagher v. 
District of Columbia, 18 Ct.Cl. 705. 

Facts held insnfELcient to support 
judgment 

(1) Under statute, providing that 
every claim against the United States 
cognizable by the court of claims 
shall be barred unless the petition is 
filed within six years after the claim 
first accrued, where, in an action for 
a royalty under an implied contract 
for the use of an alleged improve- 
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d. Jndgment by Consent or on Defanlt 

The court of claims may enter Judgment on consent or 
by defautt where, and oniy where, the evidence so war- 
rantE. 

The court of claiius may enter judgment on stip- 
ulation of the parties if, after examination of the 
record, it believes that the evidence adequately sup- 
ports the judgment.^^ 

Where the attomey general fails to file a plea, 
claimant cannot ha ve judgment by default, but must 
establish his claim by evidence.^® 

e. Amendmeiit or Correction of Judgment 

The judgment is open to amendment or correction on 
proper grounds, but may not be changed by the court of 
claims after affirmance by the United States supreme 
court. The judgment of the court of claims is final as 
against an application for rehearing unless one of the 
judges participating in the judgment rendered subse- 
qusntly desires a reargument. 

Where it clearly appears that competent evidence 
was overlooked by the court, or that its judgment 
or findings were based on fraudulent testimony or 
procured through the misconduct of either party, 
the court can correct the judgment or the findings 
as it would have done at the time if the real facts 
had been known but the court cannot change a 
decree after it has been affirmed by the supreme 
court.®® Where by statute congress directed the 
court to reopen a claim and correct an error in 
rendering judgment on its being so found, it being 
apparent that congress supposed that an error had 


been made and the evidence not being inconsistent 
therewith, the judgment was corrected.®® 

Rehearing, In the absence of oversight or mis- 
apprehension, in the nature of a mistake of fact, a 
decision of the court of claims on a point must be 
regarded as final unless one of the judges joining in 
rendering the judgment complained of should sub- 
sequently desire a reargument after examination of 
the grounds on which it is sought; in the latter case 
the motion presented at chambers will be referred 
to the law docket; otherwise it wiU be denied at 
chambers.^ 

f. Payment and Enforcement of Judgment 

Payment of a judgment should be effected in ac- 
cordance with requirementa of statute and may be sus- 
pended pending performance of essentiai conditions. 
Whlle there is no provision generally for enforcement of 
a judgment against the United States, the government ia 
in duty bound to make an appropriation to satisfy it. 

Where the statute provides that pajunent shall be 
a full discharge of claims against the government, 
the court of claims cannot afterward correct the 
amount of the judgment nor can a claim be re- 
examined by the court by virtue of a second refer- 
ence where the claim is paid, since by such payment 
it becomes absolutely extinguished.® Acceptance of 
pa>Tiient of a judgment, rendered on report of a 
commissioner, waives an error of computation by 
the latter.^ Payment of a judgment should be ef¬ 
fected in compliance with its provisions.^ 


ment in projectiles, the facts found 
do not Show what number, if any, 
of such projectiles was manufactured 
wlthin six years from the filing of 
the petition, or what number, if any, 
of such projectiles was purchased or 
use5 during that period, claimant 
cannot recover.—Henry v. "U. S., 38 
Ct.Cl. 635. 

(2) Judgrment in action on claim by 
Seminole Nation against United 
States was held not sustainable as 
to items not supported by definite 
fact findings extending to all issues 
and which, unaided by statements in 
court's conclusions of law or its 
opinion, were clearly sufficient to en- 
title plaintiff to recover.—U. S. v. 
Seminole Nation, 57 S.Ct. 283, 299 U. 
S. 417, 81 L.Ed. 316, reversing Semi- 
nole Nation v. U. S., 82 CtCl. 135, 
certiorari granted U. S. v. Seminole 
Nation, 57 S.Ct 23, 299 U.S. 526, 81 
L..Ed, 387. 

»5. U.S.-—Old Colony R. Co. v. U, S., 
56 CtCl. 326. 

98. U.S.~-King V. U. S.. 31 CtCL 304. 

97. U.S.—^Rymarfciewicz v. U. S., 42 
CtCl 1. 

3® CUf. p 1006 note 11. 


98. U.S.—^Eastem Cherokees v. U. 
S., 45 CtCl. 104, affirmed 32 S.Ct 
707, 225 U.S. 572, 56 LuEd. 1212. 

99- U.S.—Grant v. U. S., 18 CtCl. 
732, appeal dismissed 3 S.Ct. 585, 
110 U.S. 225, 28 UEd. 127. 

1. U.S.—Fendall v. U. S., 12 CtCL 
305. 

2. U.S.—Russell v. U. S., 15 CtCl. 
168. 

25 C.J. p 1006 note 16. 

Payment as fnU disoharge 

Under Judicial Code § 178, 28 U.S, 
C.A. § 285, payment of the amount 
awarded by judgment of the court in 
any case decided by the court is ‘*a 
full discharge to the Unifed States of 
all claim and demand touching any 
of the matters involved in the con- 
troversy.”—Ruf v. U. S., 87 CtCL 
248. 

Selease of exxors in Jndgment 

Accjeptance by plaintiff of the 
amount awarded under judgment in a 
prior case operated not only as a 
full discharge by the United States i 
of all claim and demand touching any 
of the matters involved, but it was 
also a release of all errors in the 
judgment.—Ruf v. U. supra. 
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3. U.S.—Pilkington v. U. S., 36 Ct. 
Cl. 357. 

25 C.J. p 1006 note 17. 

4. U.S.—Michot V. U. S., 31 Ct.Cl. 
299. 

5. U.S.—Cherokee Nation v. U. S., 85 
Ct.Cl. 76. 

Distribntloix of fnnds to individnal 
Indians 

(1) Where congress by special 
statute authorized suit in the court 
of claims in behalf of the Cherokee 
freedmen against the Cherokee Na¬ 
tion to determine whether the freed¬ 
men were entitled to share in cer- 
tain Cherokee funds, and provided 
that the judgment of the cOurt for 
any sum of money found due the 
freedmen should be enforced by the 
court against the Cherokee Nation 
by exeeution, mandamus, or in any 
other way the court might see fit, 
the statute contemplated the deter- 
mination, and distribution by the 
court to the individual freedmen, of 
their several shares in such judg- 
naent.—Cherokee Nation v, U. S., 85 
CtCl. 76. 

(2> Under the jurisdictional act 
the case of Whitmire, Tmstee w, 
Cherokee Nation, 30 CtCL 138, 180, 
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Suspension of payment. The court may suspend 
payment of a judgment pending performance of 
such conditions as may be just under the circum- 
stances.^ 

Enforcement. While the court of claims has no 
power to enforce a judgment against the United 
States, the govemment is in duty bound to respond 
to such a judgment by way of appropriation.'^ 

g. Res Judicata 

The doctrine of res Judicata applles In the court of 
claims, 

The doctrine of res judicata is applicable in the 
court of claims;^ but the United States is not 
bound by judgments against a state in state courts 
for moneys expended by the state for the benefit 
of the United States.^ A judgment rendered by the 


court of claims under its general jurisdiction, which 
stands unvacated and unreversed, is a final judg- 
mentio and within the rule of res judicata,even 
though it is founded on an erroneous ruling of 
law,i2 and a fact or question in issue in a former 
suit and there judicially determined is conclusively 
settled as far as concerns the same parties, so that 
it may not again be litigated in the court of 
claims.13 Where a case has been decided by the 
court of claims and affirmed by the supreme court, 
it becomes res judicata of the questions involved 
and will not be reopened, even though a subsequent 
act of congress purportedly gives the court juris¬ 
diction to do so,^^ Dismissal of a claim for in- 
sufficiency of evidence does not preclude filing of 
a similar claim at a later period when the evidence 
may be sufficient to support it,^^ and a judgment 


for the determination and enforce¬ 
ment of the rights of the Cherokee 
freedmen In certain funds of the 
Nation, the method of ascertaining 
who were the proper parties to re- 
ceive the money found due the freed¬ 
men was left entirely to the discre- 
tion of the court; and the Kern- 
Ciifton roll of the freedmen made 
under the decree of the court for 
the distribution of the judgment was 
a valid roll for that purpose, and 
was in nowise afiCected by the sub¬ 
sequent Dawes commission roll made 
for a different purpose, as of a much 
later date, and in a different manner. 
—Cherokee Nation v. U. S., supra. 

6w U.S.—Morrell v. U. S„ 57 Ct.Cl, 
379. 

Kling* of survey and erecution of 
deed 

Where damages are awarded for 
overflowing and permanently render- 
ing worthless plaintifE’s lands by gov¬ 
emment Work, in improvernent of 
navi^ation, payment of the judgment 
will be suspended until plaintiff files 
a survey of such lands and executes 
a good and sufficient deed therefor 
to the United States.—Morrell v. U. 
S., supra, 

Belease of encnmbraaces 

W^iere just compensation for tak- 
ing property is determined and al- 
lowed, judgment may be suspended 
until plaintiff files releases of encum- 
brances,—Shields v. U. S., 65 Ct.Cl. 
712. 

7. U.S.—Ayres v. U. S., 44 Ct.Cl. 
110—U. S. V. Moore, 10 D.C. 226. 

8. U.S.—Le More v. U. S., 35 Ct. 

' . 'C!'.’ 9. ' '. 

25 CIJ. p 1003 note 62. 

9. U.S.—Pennsylvania v.* U. S., 36 
CtCl. 131. 

10. U.S.—^Pooono Pines Assembly 
Hotels Co. V. U. S., 73 Ct.Cl. 447— 
Adams V. .U. S., 36 Ct.Cl. 104. 

25 C.J. p 1005 note 8. . ' j 


Review of decisions of court of 
claims see supra § 235. 

11. U.S.—^Du Bose v, U. S., 65 Ct. 
Cl. 142. 

25 C.J. p 1005 note 9—34 C.X p 876 
note 84 [aj. 

Res judicata generally see the C.J. 
S. title Judgments §§ 592-848, also 
34 C.J. p 743 note 70-p 1080 note 
97. 

12. U.S.—Adams v. U. S., 36 Ct.Cl. 
104. 

25 C.J. p 1005 note 10. 

13. U.S.—Ruf V. U. S., 87 Ct.Cl. 
248. 

Computatlon of rental allowazLce con- 
cluded * 

(1) Where computation by comp- 
troller general, submitted pursuant 
to a call by plaintiff under Judicial 
Code § 164, 28 U.S.C.A. § 272, was 
acoepted by plaintiff and he files a 
motion for judgment conforming with 
such computation, the correctness of 
which was not questioned, and judg¬ 
ment in accordance therewith was 
entered, plaintiff is precluded from 
maintaining a new suit, notwith- 
standing his evidence in the prior 
case failed to Show the correct 
amount—Ruf v. U. S., supra. 

(2) Where the comptroller general 
was in error in not including an in- 
creased rental allowance for a par- 
ticular period, this does not give 
rise to a new question which will 
sustain a new suit, where the comp¬ 
troller general was plaintiff’s wit- 
ness in the prior suit and plaintiff 
was bound hy his evidence.—Ruf v. 
U. S., supra. 

Farfcicnlar Itezns 

(1) Items of a claim that were in- 
cluded in a prior suit in court of 
claims, in which judgment was ren- 
d^ered, are res Judicata^ and there can 
be recovery thereon.—Southern Pac. 
Co. V. U. 59. CtiCL 97—St. Louis, 
B. & M. Ry. Co. V. U. S., 69 CtGl. 82, i 
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affirmed in part and reversed in part 
on other grounds 45 S.Ct. 472, 268 U. 
S. 169, 69 L.Ed. 472. 

(2) Items formerly sued on, but 
abandoned, could not be again de- 
clared on in a subsequent action, and 
items accruing before the commence- 
ment of the former action were with¬ 
in the allegations of the petition in 
that case, were properly to be de- 
clared on therein, and, in absence of 
a proper showing, could not be de- 
clared on subsequently.—Louisville 
& N. R. Co. V. U. S., 64 CtCl. 161. 
Setting up two canses of action and 
proving one 

Where plaintiff filed a petition al- 
leging two causes of action, one of 
which is established by proof and as 
to the other of which no proof is 
offered, and judgment is rendered 
thereon, and same is paid by appro- 
priation of congress, and received 
without protest, other cause of ac- 
tion is res judicata, and cannot be 
made subject matter of a subsequent 
suit it being assumed that the same 
subject matter is involved.—Seaboard 
Air Line Ry. v, U. S., 69 Ct.Cl. 250, 
affirmed 47 S.Ct. 474, 273 U.S. 672, 71 
L.Ed. 833. 

14. U.S.—Cherokee Nation v. U. S., 
59 Ct.Cl. 862, affirmed 46 S.Ct. 
428, 270 U.S. 476, 70 L.Ed. 694. 

15. U.S.—Portsmouth Harbor Land 
& Hotel Co. V. U. S., 43 S.Ct. 135, 
260 U.S. 327, 67 L.Ed. 287, revers- 
ing 56 Ct.Cl. 494. 

Benewal of claim after lapse of years 

Fact that the evidence was insuffi- 
cient in 1905, at a prior suit by 
claimant, to show an abiding pur¬ 
pose on the part of the govemment 
to discharge coast defense guns 
across claimant's land at will, does 
not Show that it may not be suffi¬ 
cient in 1922.—Portsmouth Harbor 
Land & Hotel Co. v. U. S., 43 S.Ct. 
136, 260 U.S. 327, 67 L.Ed. 287, re- 
versing 56 Ct.Cl. 494. 
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based on false and fraudnlent testimony is not con- 
clusive on a rereference.^® 

§ 354. New Trial 

a. On motion of claimant 

b. On motion of United States 

a. On Motion of Claimant 

The court of claims may grant plaintiff^s motion for 
new trial where timely made and supported by a proper 
showing of the existence of sufficient grounds, and may 
in its discretion entertain subsequent motions, although 
a rule permitting subsequent motions is not to be con- 
strued as allowing an uniimited number of such motions, 
and a subsequent motion made on grounds aiready found 
insufficient on a prior motion may be denied. 

When judgment is rendered against a claimant, 
the court may grant a new trial on timely motion^" 
and a proper shovvingi^ for any reason which, by 
the niles of common law or chancery in suits be- 
tween individtials, would furnish sufficient ground 
for granting a new trial.^® 

Amended and subsequent motions. An amend- 
ment striking nonessential matter does not impair 
the motion.-^ The court of claims may in its dis¬ 
cretion permit the filing of a second motion for a 
new trial on a showing that the court has inadver- 
tently committed some error or on other adequate 
ground, although the motion is tardily made under 


the rules,^^ but, in the absence o£ stich a showing, 
the motion will be overmled.^^ Where a subse¬ 
quent motion for new trial is made under the same 
circumstances and based on the same grounds as 
one previously denied, denial of the prior motion 
renders the matter res judicata,-^ and the court 
lacks jurisdiction to consider the subsequent mo¬ 
tion repeated on the same grounds.-^ A rule lim- 
iting the number of motions for new trial except 
by leave of court udll not be construed as permis- 
sive of innumerable motions with such permis- 
sion.^^ 

b. On Motion of United States 

On motion of the United States a new trial may be 
granted under the rules of the court or on grounds speci- 
fied in the JudiciaI Code, as fop fraud, wrong, or injus- 
tice done the United States. 

The United States may as of right and without 
prior leave of court move for a new trial under 
the provisions of JudiciaI Code § 175, 28 U.S.C.A. 
§ 282,-^ which permits the granting of a new trial 
on due showing of fraud, wrong, or injustice done 
the United States. On such a motion the court may 
in its discretion^^ stay judgment and grant a new 
trial at any time within the period prescribed by 
the statute,^^ even though an appeal is then pending 
in the supreme court,^^ and on due showing of 
the statutory grounds of fraud, wrong, or injustice 


16. U.S.—Hartiens v. U. S., 42 Ct.CL 
42. 

34 C-J. p 876 note 84 [a] (2). 

17. U.S.—First Nat. Bank v. XJ. S., 
Ct.CL, a F.Supp. 424, denying mo¬ 
tion 8 F.Supp. 484. certiorari deiiied 
55 S.Ct. 544, 294 U.S. 717. 79 JL. 
Ed. 1250. 

25 C.J. p 1006 note 20 [a]. 

a:fter expiratioii of tenn 
A motion for new trial after ex- 
piration of the term when the judg¬ 
ment became final may not be al- 
lowed unless it appears that the 
judgment resulted from imposition 
and fraud on the court.—Pope v. U. 
S.. 81 Ct.Cl. 658. 

18. U.S.—Murphy v. U. S., 15 CtCl. 
217. 

25 C.J. p 1006 note 20 [b]. 

Afttdavits held insufficient for fail- 
ure to Show why testimony of wit- 
ness urged as ground for new trial 
was not produced on original trial. 
-^lasgow Presbyterian Church v. XJ. 
S.. 44 CtCL 408. 

25 CJT. p 1006 note 20 [e]. 

19. XJ.S.—Kontoya v. XJ. S., 32 Ct. 
Cl. Tl—Nance V. XJ. S., 23 CtCl. 
463^I>eeson v. XJ. S.. 6 CtCl. 227. 

25 C.J. p 1006 note 21. 

aOL XJ.S.—^SloCoHum V. XJ. S., 33 Ct 
CI 469. 


Striking reference to statute 

An amendment to a motion for a 
new trial, striking out the words “in 
accordance with the provisions of 
section 108g of the Revised Statutes,” 
does not impair the motion, if it is 
authorized by other sections of the 
revised statutes.—^McCollum v. XJ, S-, 
33 CtCL 469. 

21. U.S.--First Nat. Bank v. U. S., 
CtCL, 9 F.Supp. 424, denying 
motion S F.Supp. 484, certiorari 
denied 55 S.Ct 544. 294 U.S. 717, 79 
L.Ed. 1250. 

22. U.S.—First Nat Bank v. U. S., 
CtCl., 9 F.Supp. 424, denying mo¬ 
tion 8 F.Supp. 484, certiorari de- 

I nied 55 S.Ct. 544, 294 U.S. 717, 79 
L.Ed. 1250. 

23. U.S.—Child V. U. S., 6 Ct.Cl. 44. 

24. U.S.—Pope V. U. S., 86 CtCl. 
18, certiorari denied 58 S.Ct 761, 
303 U.S. 654, 82 L.Ed. 1114—Pope 
V. U. S.. 81 CtCl. 658. 

25. U.S-—^Winton v, Amos, 52 Ct. 
Cl. 90, 98. 

26. U.S.—U. S. V. Seminole Nation, 
57 S.Ct. 2S3, 299 U.S. 417, 81 L.Ed. 
316, reversing Seminole Nation v. 
U. S., 82 CtCl. 135, certiorari grant¬ 
ed U. S. V. Seminole Nation, 57 S^ 
Ct 23, 299 U.S. 526, 81 L.Ed. 387. i 

27. U.S.—Bush V. U. S.» 56 CtCl. j 

485. I 


“The word ‘may,* as used in the 
statute, means ‘shair under the prin- 
ciple that where a statute directs the 
doing of a thing for the sake of jus- 
tice or the puhlic good the word may 
is the same as the word shall. 

The statute does not so 
much give the court discretion as it 
does confer a power, and this power 
must be exercised whenever a prima 
facie case is shown.”—Purcell En- 
velope Co. v. U. S-, 48 Ct.Cl. 66, 70. 

20h U.S.—Sanderson v, U. S., CtCl., 
28 S.Ct 661, 210 U.S. 168, 52 L.Ed. 
1007. 

25 C.J. p 1006 note 22, p 1007 note 28. 

New trial iu Indlan depredatiou cas¬ 
es 

U. S.—Sanderson v. U. S., CtCl., 28 S. 
Ct 661, 210 U.S. 168, 52 L.Ed. 1007 
—McCollum V. U. S., 33 CtCl. 469. 

65 C.J. p 1384 note 49. 

29. U.S.—-Volk V. U. S., 56 CtCl. 395. 

25 C.J. p 1006 note 23, 

Provimou peculiar to court of claims 
The provision of JudiciaI Code § 
175, permitting the grant of a new 
trial while appeal is pending in the 
supreme court, is a provision pecu¬ 
liar to the court of claims.—Belknap 

V. U. S., etCL, 14 act iss, iso u.s. 
588, 37 L.Bd. 1191—Volk v. U. S.^ 66 
CtCl. 395. 
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done the United States,^® The injustice warrant- 
ing a new trial under this section must be a legal 
injustice, and the word “injustice” will not be so 
construed as to permit grant of a new trial where 
a carefully prepared and considered judgment has 
been rendered against the United States which the 
govemment law officers deem to be unsound, as 


such a judgment, if erroneous, may be corrected on 
appeal.^^ The motion will be denied where the 
proof fails to show the existence of the statutory 
grounds.^2 

Under rules. In a proper case a motion for new 
trial may be granted on application of the United 
States under the rules of court^S 


XVI. COXCURRENT AXD CONTLIOTING JURISDICTION 


§ 355. In General 

a. Jurisdiction of particular courts 

b. Priority of jurisdiction 

c. Property in custodia legis 

a. Jurisdiction of Particular Courts 

Questions as to concurrent and conflicting Jurisdic¬ 
tion between the various Inferior federal courts and be- 
tween such courts and the supreme court are governed 
by the provislons of the federal Constitution and the 
acts of congress. 

The jurisdiction of particular federal courts, such 
as the district courts^^ or the customs court, to 
cases of a particular character is exclusive where 
made so by act of congress. However, the mere 


grant of jurisdiction to a particular court does not 
alone imply that its jurisdiction shall be exclu- 
sive.^^ Where a court has exclusive jurisdiction, 
the fact that relief is denied in the proper forum 
will not confer jurisdiction on another court.^"^ The 
federal district court in one state exercises juris¬ 
diction independent of, and under sovereignty dif¬ 
ferent from, sovereignty of another state.^^ 

Actions to which state is a party, The original 
jurisdiction conferred on the supreme court by the 
constitution in an action to which the state is a 
party is not exclusive where congress has indicat- 
ed an intention to confer jurisdiction on other 
courts,as by statutes conferring a concurrent ju- 


30. XJ.S.—Electric Boat Co. v. U. S., 
55 Ct.Cl. 497. 

25 C.J. p 1007 notes 29-31. 

Nature of evidence requlred to 
Show injustice, wrong, or fraud done 
the United States.—Goodrich v. U. S., 
48 Ct.Cl. 65. 

25 C.J. p 1007 note 30 [a]. 

31. U.S.—Pocono Pines Assembly 
Hotels Co. V. U. S., 73 Ct.Cl. 447. 

32. U.S.—Volk V. U. S., 56 Ct.Cl. 
395—Bush V. U. S., 55 Ct.Cl. 485. 

25 C.J. p 1007 note 31 [b]-[d]. 

33. U.S.—Electric Boat Co. v. U. S., 
55 CtCl. 497. 

Newly discovered evideuce 

Where facts materially affecting 
the issues in a case were unknown 
to the attorney general or his assist¬ 
ant in charge at the trial thereof, 
it is good ground for the allowance 
of a motion to take testimoiiy as to 
such facts under the rules of the 
court allowing, new tricis for after- 
discovered eyidence.—Electric 3oat 
Co. V. U. S., supra. , 

34. U.S.—U. S. Bedding Co. v. U. S., 
45 S.Ct 182, 266 U.S. 491, 69 U.Ed. 
399, affirming 58 Ct.Cl. 341—^^Law 
V. U. S., 45 S.Ct. 175, 266 U.S. 494, 
69 L.Ed. 401, affirming, C.C.A., U. 
S. V. Law, 299 F. 61, reversing, D. 
C.^ Law V. U. S., 290 F. 972-r-Salz- 
er V. U. S., D.C.N.Y;, 300 F. 764, 
afiirmed, C.G.A., 300 F. 767, error 
and petition dismissed 47 S.Ct. 90, 
273, U.S. 702, 771, 71 L.Ed. 884— 
U. S. V. ik^cGovern, C.C.A.Mont., 
299 F. 302, affirpiing, D.C., McGoy- 


ern v. U. S., 294 P. 108, and error 
dismissed 45 S.Ct. 351, 267 U.S. 608, 
69 L.Ed. 812, and 45 S.Ct. 515, 268 
U.S. 708, 69 L.Ed. 1169. 

Exclusive jurisdiction of civil causes 
in admiralty see Admiralty '§ 3 a. 
Jurisdiction of district courts gen- 
erally see supra §§ 308-311. 

Matters antedating* haaikrttptcy 

District court and not bankruptcy 
court was held proper forum for 
judgment debtor to test right of 
equitable set-off as against assignee 
of judgment before judgment credi- 
tor’s bankruptcy.—Turner v. Dickey, 
D.C.Tenn., 3 F.Supp. 360, affirmed, C. 
C.A., Dickey v. Turner, 64 F.2d 1012. 

35. U.S.—David L. Moss Co. v. U. 
S., Cust. & PatApp., 103 P.2d 395— 
Cottman Co. v. Dailey, D.G.Md., 20 
F.Supp. 142, affirmed, C.C.A., 94 F. 

. 2d 85. 

Exclusive jurisdiction of customs 
eourt of actions-to recover customs 
duties improperly exacted see Cus- 
toms Duties § 236. 

36. U.S.—U. S. V. U. S. Fidelity & 
Guaranty Co., C.C.A.Okl., 106 F.2d 
804, modifying, D.C., 24 F.Supp. 
961, certiorari granted 60 S.Ct, 383, 
308 U.S. 548, 84 L.Ed. 461, reversed 
on other grounds 60 S.Ct. 65'3, 309 
U.S. 506, 84 L.Ed. 894, 

Concurrent and conflicting jurisdic¬ 
tion geperally see Courts §§ 486— 
556. 

JiudsdictiozL of action for peualties 
for violation of Contract 3>ahor Xiaw, 

copferred on federal district, courts, 
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is not exclusive.—Oehlers v. Hart- 
wig, 5 Philippine 487—2 C.J. p 109.0 
note 30. 

37- U.S.—Identification Devices v. 
U. S., App.D.C., 121 F.2d 895, cer¬ 
tiorari denied 62 S.Ct. 63, 314 U.S. 
615, 86 L.Ed. 495, rehearing denied 
62 S.Ct. 174, 314 U.S. 710, 86 L,Ed. 
566—British American Tobacco 
Co. V. U. S., 89 Ct.Cl. 438, certio¬ 
rari denied 60 S.Ct. 974, 310 U.S. 
627, 84 L.Ed. 1398. 

38. U.S.—Moore v. Mitchell, 50 S.Ct. 

175, 281 U.S. 18, 74 L.Ed. 673, af- 
firming, C.C.A., 30 F.2d 600, 65 

A-L.R. 1354, affirming, D.C., 28 F. 
2d 99 7, and certiorari granted 49 S, 
Ct. 513, 279 U.S. 834, 7'3 L.Ed. 982. 

Judgment on writ of scire facias 
A California federal district court 
could not grant judgment on writ of 
scire facias, on a forfeited bail bond 
given in prosecution in New York 
federal district court, where Califor- 
nia court had never had possession 
of the record.—Western Surefy Co. v. 
U. S., C.C.A.Cal., 100 F.2d 88. 

39. U.S.—U. S. V. Ladley, D.aidaho, 

51 F.2d 756—U. S. v. 4,450.72 Acres 
of Land, Clearwater Coupty, State 
of Minnesota, D.C.Minn., 27 F. 
Supp. 167—U. S. V. Forty Acres, 
More or Less, of Land, Described 
as NE^ NW%, Seo, 16, Township 
7 North. Eange 36 East of Boise 
Meridian, in Jefferson County, D,C. 
Idaho, 24 F.Supp. 390. ^ 

Original jurisdiction of sup^-erpe 
court generally see suprp' §§. ,19.3r- 
198. , ,■ M' ;; 
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risdiction with respect to such an action on the dis- 
trict cottrts-"^^ 

Clawis againsi ihe United States. Most cases 
against the United States are settied in the court of 
claims^^ and, under statutes giving the consent of 
the United States to be sued on certain claims only 
in the court of claims, the jurisdiction of such court 
rs exclusive:^- but the fact that the court of claims 
is given jurisdiction over certain claims against the 
United States does not prevent concurrent juris¬ 
diction over such claims being granted to the dis- 


trict courts,^^ and statutes conferring concurrent 
jurisdiction of such claims on the district courts 
and the court of claims have been applied in a num- 
ber of cases.'^’^ 

Crinies and offenses against the United States. 
The statutory grant of original jurisdiction to dis¬ 
trict courts of ali crimes and offenses cognizable 
under the authority of the United States is not an 
unconstitutional intrusion on the original jurisdic¬ 
tion of the supreme court under the constitution, but 
is merely a valid grant of concurrent jurisdiction.'^5 


40. U.S.—State of Georgia v. Evans, 
62 aCt. S72, 316 U.S. 153, 86 L.Ed. 
1346, reversing, C.C.A., 123 F.2d 57, 
certiorari granted 62 S.Ct. 796, 315 
r.a 792, 86 L.Ed. 1195—U. S. v. 
State of California, 56 S.Ct. 421, 
297 U.S, 175, SO -JL-Ed. 587, revers- 
ing, C.C.A., State of California v. 
U. S., 75 F.M 41, certiorari grant¬ 
ed U. S. v State of California, 56 
aCt. 87, 296 U.a 554, 80 L-Ed. 391 
—U. S. V. Carbon County Land Co., 

C. G..\-Utah. 46 F.2d 980, certiorari 
granted* State of Utah v. U. S., 51 
aCt. 658. 283 U.a 816, 75 L.Ed. 
1432, affirmed 52 S.Ct. 232, 284 U.S, 
534, 76 L-Ed. 469. 

41. Puerto Rico.—Correa v. Bruner, 
12 Puerto Rico Fed. 2211. 

65 CJ. p 1417 note 60^^. 

42. U.S.—Nassau Smelting & Re- 
fining Works v. U. S., N.T., 45 a 
Ct. 25, 266 U.S. 101, 69 'L-Ed. 190— 
Identification Devices v. U. S., App. 

D. C., 121 F.2d 895, certiorari denied 
62 aCt. 63. 314 U.a 615, 86 KEd. 
495, rehearing denied 62 S.Ct. 174, 
314 U.a 710. 86 L.Ed. 566— U. S. 
Shipping Board Merchant Fleet 
Corporation v. First Nat S. S. Co., 
119 F-2d 6, 73 App.D.C. 237, certio¬ 
rari denied First Nat S. S. Co. v. U. 
S. Shipping Board Merchant Fleet 
Corporation, 62 S.Ct 60, 314 U.S. 
619, 86 L.Ed. 498—Tuhasz v. U. S., 
C.C.A.Ind., 109 F.2d 467—Broome v. 
Hardie-Tynes Mfg. Co., C.C.A.Ala., 
92 F.2d 886—U. S. v. Tacoma Ori- 
ental S. S. Co., C.C.A.Wash.. 86 F.2d 
363—Hammond v. U. S., CtCL 42 F. 
Supp. 284. 

Jurisdiction of court of claims ffen- 
erally see supra §5 328-340, 
Patenjfeed InvenMon. nnlawftilly used 
Tby ITnited States and others 
Ujider federal statute providing 
tlmt, where a patented invention 
shall be used by or manufactured by 
or tor the United States without law- 
ful right the remedy of the patentee 
shall be by suit in the court of 
claims, a district court is without 
jurisdiction to award damages for 
jufHngement by articles made for 
the United States under a contract 
by' which It «tgreed to protect the 
mahufactnrer against damages for 
infringement, but it may award an 


injunction and damages where de¬ 
fendant has also sold such infringing 
articles to individuals.—Floyd Smith 
Aerial Equipment Co. v. Irving Air 
Chute Co., D.C.N.T., 276 F. 834. 

43. U.S.—Benedict v. U. S., D.C.N.Y., 
271 F. 714. 

44. U.S.—Ross Packing Co. v. U. S., 
D.C.Wash., 42 F.Supp. 932—Byron 
Jackson Co. v. U. S., D.C.Cal., 35 
F.Supp. 665—Sochis v. U. S., D.C. 
Pa, 266 F. 446. 

25 C.J. p 975 notes 8, 18. 

Concurrent: 

Admiralty jurisdiction of United 
States court of claims and fed¬ 
eral district courts see Admiral¬ 
ty § 3 a 

Jurisdiction of federal district 
courts and court of claims of 
suits against United States to 
recover drawback see Customs 
Duties 5 227 f. 

Statnte strictly constzned 
U.S.—U. S. v. Sherwood, N.T., 61 S. 
Ct. 767, 312 U.S. 584, 85 L.Ed. 1058, 
reversing, C.C.A-, Sherwood v. U. 
S., 112 F.2d 587, certiorari granted 
U. S. V. Sherwood, 61 S.Ct. 171, 311 
U.S. 640, 85 a:^.Ed. 408. 

The pozpose of staitote giving dis¬ 
trict courts concurrent jurisdiction 
; with court of claims over claims 
! against the United States is to pro- 
i vide additional opportunity for de- 
termination of claims and to permit 
suit to be brought in district where 
; parties reside, and statute manifests 
i intent to provide adequate opportuni- 
I ty for expeditious and orderly deter- 
■ mination of such claims, expanding 
jurisdiction of court of claims and 
giving district courts generati au¬ 
thority to hear and determine such 
claims. It creates an integrated Ju- 
risdictional plan, whose essential 
features are uniformity and equality 
in suhstantial rigfats and privileges. 
—Bates Mfg. Co. v. U. S-, Mass., 58 
S.Ct 694, 303 U.S, 567, 82 ‘L.Ed. 1020, 
reversing, C.C.A., 93 F.2d 721, affirm- 
ing 19 F.Supp. 526, certiorari grant¬ 
ed 58 S.Ct. 521, 303 U.S. 628, 82 KEd. 
1089. 

Juxisdictloii of dlstzict court limlted 
by tliat of court of 
The provisions of the Tucker Act 
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conferring jurisdiction on the dis¬ 
trict courts concurrent with the 
court of claims of claims on any con¬ 
tract with the United States or for 
damages in cases not sounding in 
tort does no more than authorize a 
district court to sit as a court of 
claims, and the authority thus given 
to adjudicate claims against the 
United States does not extend to any 
action which could not be maintained 
in the court of claims.—U. S. v. 
Sherwood, N.T., 61 S.Ct. 767, 312 U.S. 
584, 85 L.Ed. 1058, reversing, C.C.A., 
Sherwood v. U. S., 112 F.2d 587, cer¬ 
tiorari granted U. S. v. Sherwood, 61 
S.Ct 171, 311 U.S. 640, 85 L.Ed. 408— 
Lowe V. U. S., D.C.N.J., 37 F.Supp. 
817. 

Suits against govemmeut and agent 
of govemment 

(1) Jud.Code § 154, 28 U.S.C.A. § 
260, forbidding prosecution in court 
of claims of any claim for which 
suit is pending in any other court 
against an agent of the govemment, 
was held not to forbid suit in court 
of claims where another suit against 
govemment itself was pending in an¬ 
other court on same cause of action. 
—Matson Nav. Co. v. U. S., 52 S.Ct 
162, 284 U.S. 352, 76 'L.Ed. 336, affirm- 
ing 72 CtCL 210, certiorari granted 
52 S.Ct 11, 284 U.S. 600, 76 L.Ed. 515. 

(2) But where the only distinction 
between two suits, one instituted in 
the United States district court 
against an agent of the United States 
and the other instituted in the court 
of claims against the United States, 
was that the action in the district 
court was made to sound in tort and 
the action in the court of claims was 
allfeged on contract, the facts exist- 
ing and operating in both cases being 
the same, it was held that under 
such statute and the decision in Cor¬ 
ona Coal Co. V. U. S., 44 S.Ct. 156, 
263 U.S. 537, 68 L.Ed, 431, the court 
of claims was without jurisdiction, 
the case in the district court having 
been prosecuted to a conclusion.— 
British American Tobacco Co. v. U. 
Sv, 89 CLCl. 488, certiorari denied 60 
S.Ct 974, 310 U.S. 627, 84 L.Ed. 1398. 

45. U.S.^—^Pamsworth v. Sanford, C. 

C.A.Ga, 115 F.2d 375, afflrming, D. 

C., 33 F.Supp. 400, certiorari de- 
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Review of administrative hoards and commis- 
sions. The exclusive statutory jurisdiction of the 
Circuit court of appeals to review orders of various 
administrative boards and commissions has been up- 
beld in a number of cases.^® The original jurisdic¬ 
tion acquired by the circuit court of appeals in ac- 
tions involving the National Labor Relations Act, 
29 U.S.C.A. § 151 et seq, is exclusively with respect 
to provisions authorizing such court to enforce, 
modify, or set aside orders of the board,'^^ and an 
action against the government to recover moneys 
paid to the federal treasury pursuant to an order 
of the board directing payment was properly 
brought in the district court, and not in the Cir¬ 
cuit court of appeals.48 

District court and island territorial courts. With 
respect to matters which may be within the juris¬ 
diction of either court, the United States district 
court and the island territorial courts stand on an 
cquality, there being no question of relative dignity 
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between them, and the court which first acquires 
jurisdiction will retain it.^^ 

United States court for China. The United 
States court for China had jurisdiction concurrent 
with that of the consular courts within their lim- 
its.^^ 

b. Priority of Jurisdiction 

Where actions between the same parties relating to 
the same subject matter are Instituted in different fed- 
erai courts of concurrent jurisdiction, the court which 
first acquired Jurisdiction will ordinarily retain it and 
dispose of the entire controversy. 

Where actions between the same parties or their 
privies, relating to the same subject matter, are 
instituted in different United States courts of con¬ 
current jurisdiction, the court which first acquired 
jurisdiction of the parties and the cause of action 
is entitled to retain such jurisdiction and dispose 
of the entire controversy.^^ In applying this rule, 
however, the courts are not at liberty to disregard 
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nied 61 S.-Ct. 1109, 313 U.S. 586, 85 
iL.Ed. 1541, rehearing denied 62 S. 
Ct. 54, 314 U.S. 708, 86 L.Ed. 565. 

<!riminal jurisdiction of United 
States courts generally see Crim- 
inal Law § 124. 

Impairing or enlarging criminal ju¬ 
risdiction conferred by constitution 
generally see Criminal Law § 117. 

Statutes conferring concurrent juris¬ 
diction of crimes generally see 
Criminal Law § 119. 

'46. Orders issued by Secnrities and 
Excliaxige Commis sion. 

U.S.—Okin V. Securities and Ex- 
change Commission, D.C.N.T., 46 

F.Supp. 481. 

Orders in gas rate cases 

U.S.—Natural Gas Pipeline Co of 
America v. Federal Power Com¬ 
mission, C.C.A., 128 F.2d 4S1. 

-47. U.S.—Ross Packing Co. v. U. S., 
D.CWash., 42 P.Supp. 932. 

46. U.S.—Ross Packing Co. v. U. S., 
supra. 

-4ft. Puerto Rioo.—Grosch v. Central 
Vannina, 7 Puerto Rico Fed. 55. 

25 C.J. p 984 note 81. 

.Jurisdiction of courts of territ.ories 
and outlying possessions generally 
see supra §§ 312-319. 

50i U.S.—In re Fitch, (U. S. Ct for 
China March 8, 1919) No. 736— 
Tao Sui-Dong v. American Food 
Mfg. Co., (U. S. Ct. for China 
March 8, 1919) No. 740. 

25 aj. p 324 note 27—16 C.J. p 153 
note 75 [g] (1). 

.Jurisdiction of United States court 
for China generally see supra § 
322. 

;aL U.S.—Standard Oil Co. v. Na¬ 
tional tLabor Tlelations Board, C.C. 
A., 114 F.2d 743—Hicks v. NfiLtipn- 
al 'Labor fBelatiens BoArd, ACA-,! 


100 F.2d 804, certiorari denied 60 
S.Ct 115, 308 U.S. 554, 84 L.Ed. 
466—International Co. of St. Louis 
V. Occidental Life Ins. Co. of Cali- 
fornia, C.C.A.Mo., 98 F.3d 138, cer¬ 
tiorari denied International Oo. of 
St. 'Louis V. Accidental Life Ins. 
Co., 59 S.Ct 106, 305 U.S. 639, 83 
L.Ed. 412—Alabama Power Co. v. 
Tennessee Valley Authority, C.C.A. 
Ala., 92 F.2d 412, reversing, D.C., 
Ashwander v. Tennessee Valley 
Authority, 19 F.Supp. 190—In re 
Georgia Power Co., C.C.A.Ga., 89 
P.2d 218, affirming, D.C., Georgia 
Power Co. v. Tennessee Valley Au¬ 
thority, 17 F.Supp. 769, certiorari 
denied 58 S.Ct 11, 302 U.S. 692, 82 
L.Ed. 535, and Georgia Power Co. 
V. Underwood, 58 S.Ct 11, 302 U.S. 
693, 82 L.Ed. 535—^Stark v. Texas 
Co., C.C.A.Fla., 88 F.2d 182—Na¬ 
tional Labor Relations Board v. 
Friedman-Harry Marks Clothing 
Co., C.C.A., 83 F.2d 7*31—Gold Seal 
Electrical Co. v. Radio Corporation 
of America, C.C.A.Del., 52 F.2d 849 
—Ohio Steel Foundry Co. v. V. S., 
CtCl., 38 F.2d 144—Godfrey L. 
Cabot, Inc., v. Binney & Smith Co., 
D.C.N.J., 46 F.Supp, 346—^Crosley 
Corporation v. Westinghouse Elec¬ 
tric & Mfg. Co., D.C.Pa., 43 F.Supp. 
690, reversed on other grounds, C. 
C.A-, 130 P.2d 474—Silvray Light- 
ing V. Versen, D.C.N.Y., 25 F.Supp. 
233 —The Mandu, D.C.N.Y., 20 F. 
Supp. 820—^Hurd v. Moiles, C.C. 
Mich., 28 F. 897. 

p.C.—U. S. ex rei. Skinner & Eddy 
Corporation v. McCarl, 8 F.2d lOll, 
56 AppvD.C. 52, certiorari granted 
46 S.Ct 205, 270 U.S. 636, 70 L.Ed. 
773, ,aeaxmed 48 ^Ct 1^, 275 U.S.; 1, 
72 L.Bd. 131—Detroit & T. S. L. R. 
Col v. Interstate Commerce Com- 
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mission, 277 F. 535, 51 App.D.C. 
133. 

Fla.—Ex parte Sirmans, 116 So. 282, 
94 Fla. 832. 

25 C.J. p 1007 note 3-3. 

Stay of action by federal court pend- 
ing determination in another fed¬ 
eral court see Actions § 133 c (8). 
Commeucement of suit as controlUug 
Priority between courts in point of 
jurisdiction depends not on day when 
property comes into their possession, 
but on day of commencement of first 
suit in which possession can be tak- 
en.—Emil v. Hanley, C.C.A.N.Y., 130 
F.2d 369, affirming, D.C., In re John 
M. Russell, Inc., 43 P.Supp. 128. 
Suits for declaratory judgmeut and 
patent infringement 

(1) Where a federal district court 
had acquired jurisdiction of plain- 
tifUs action for declaratory judgment 
as to validity and infringement of 
defendanUs patents before defend¬ 
ant filed an infringement suit involv¬ 
ing same patents in another federal 
district court against plaintifC and 
plaintifTs customer, which allegedly 
sold infringing articles, the former 
court waS bound to adjudicate the 
controversy and to restrain defend¬ 
ant from prosecuting infringement 
suit until after action for declara¬ 
tory judgment had been decided.— 
Triangle Conduit & Cable Co. v. Na* 
tional Electric Products Corporation, 

C. C.A.Del., 125 F.2d 1008, reversing, 

D. C., 38 F.Supp. 533, certiorari denied 
62 S.Ct. 1046. 316 U.S. 676, 86 L.Ed. 
1750—Crosley Corporation v. Hazel- 
tine Corporation, C.C.A.Del., 122 P.2d 
925, reversing, D.C, 38 F.Supp. 38. 

(2) Wherp suit for declaratory 
judgment was filed on June 13,. 1938, 
and patent infringement suit weus 
filed June 29, 19*38, jurisdiction of 
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rig-hts which the law assures to litigants,®^ and j 
comity betvveen courts should always yield to jus- 
tice.^^ To prevent a conflict between two courts 
of equal dignity, it is within the discretion of one j 
of them to dismiss the proceeding before it.^*^ 
Where, in proceedings in a federal court of one 
state, a decree of foreclosure rendered in a federal 
court of another state is ratified, with a reservation 
i>y the former court of certain rights as to the dis- 
tribution of funds and the priority of liens, such 
court may determine the priority of claims filed 
therein on a judgment recovered in such state over 
the lien of the mortgage,^^ and, where a prisoner 
is under arrest under the process of a federal court, 
the jurisdiction of such court must be respected by 
other federal courts.^® 

The general rule does not extend so far as to 
preclude actions in different courts, between dif¬ 


ferent parties, even though the same subject matter 
may be involved, where the court in which the first 
action was brought could not determine the matters 
involved in the second action.^^ A fortiori, where 
the jurisdiction of one federal court has terminat- 
ed, a subsequent suit relating to the same subject 
matter may be brought in another federal court.^S 

c. Property in Onstodia Legis 

Property rn the possession of a federal court cannot, 
without the consent of such court, be interfered with by 
another federal court of concurrent jurisdiction. 

A federal court virhich has in its possession, con- 
trol, or equivalent dominion property or funds in¬ 
volved in litigation may exercise exclusive juris¬ 
diction over such property or funds to determine 
the rights therein, and another federal court of con¬ 
current or coordinate jurisdiction cannot interfere 
with such possession or control.^^ Accordingly in 


the infring^ement suit could not be 
retained because answer and coun- 
terclaim in declaratory judgment 
suit were not filed until Aug. 5, 193S, 
whereas answer in patent infringe- 
ment suit was filed July 2S, 193S, 
since jurisdiction becomes effective 
from filing of coraplaint.—Milwaukee 
Gas Specialty Co. v. Mercoid Corpo¬ 
ration, 104 F.2d 5S9. 

<3) So, where action for declara¬ 
tory judgment was filed one day be¬ 
fore actions for infringement first 
eourt erred in refusing to enjoin 
prosecution of infringement actions 
and in ordering declaratory action’s 
removal from trial list pending dis- 
position of infringement actions.— 
Crosley Corporation v. Westinghouse 
Electric & Manufacturing Co., C.C.A. 
Pa., 130 F.2d 474, reversing, D.C., 43 
F.Supp. 690. 

(4) However, the fact that appeal 
was pending from decree of court of 
one district dismissing alleged in- 
fringer’s declaratory judgment suit 
against patentee was held not to 
deprive patentee of iis statutory 
right to sue alleged infringer in an- 
other district for patent infringe¬ 
ment, and whether patentee should 
be permitted to pursue that remedy 
after suit brought rested in court's 
sound discretion.—Cold Metal Proc¬ 
ess Co. V. E. W. Bliss Co., D.C.DeL, 
21 F.Supp. 509. 

ISTatnre of rule 

The general rule that court first 
acquiring jurisdiction maintains ju- 
risdibtion until its duty is fully per- 
formod and jurisdiction is exhausted 
is not only rule of comity to prevent 
unseemly conflicts between courts, 
but is principle of law and of neces- 
sity leaving nothing to discretion or 
mere convenience.—Milwaukee Gas 
Specialty Co. v. Mercoid Corporation, j 
C.O.A.I11., 104 F.2d 589.- • -j 


j CoiLsideratiozL of impleaded records 

I In mortgagees’ suit in federal equi- 
ty court to impose trust on proceeds 
1 of sale of vessel received by non- 
maritime mortgage claimant in ad- 
! miralty proceeding pending in same 
I district court, such court could con- 
j sider records, papers, and pleadings 
! in admiralty cause, expressly im- 
pleaded by such claimant’s answer, 
in determining whether jurisdiction 
i in rem was acquired in admiralty 
\ proceeding.—Criscuolo v. Atlas Im- 
I perial Diesel Engine Co., C.C A.CaL, 
j 84 F.2d 273. 

; 52. U.S.—^Nelson v. Berry, Cust & 

' PatApp., 59 F.2d 351. 

i 

53. U.S.—May Hosiery Mills v. F. 
& W. Grand 5—10—25 Cent Stores, 
D.C.Mont, 59 F.2d 218, reversed on 
other grounds, C.C.A., May Hosiery 
Mills V. U. S. District Court in 
and for Disb of Montana, 64 F.2d 
450—Central Union Trust Co. of 
New York, v. North Butte Mining 
Co., D.C.Mont., 26 F.2d 675—Hardy 
V. North Butte Mining ,Co., D.C. 
Mont, 20 F.2d 967, reversed on 
other grounds, C.C.A., 32 F.2d 62. 

Comity held not to obtain in federal 
oonrts 

U.S.—Morlan v. Bucey Mfg. Corpora¬ 
tion, C.C.A.Cal-, 7 F.2d 494, affirmed 
14 F.2d 920, certiorari denled 47 S. 
Ct. 344, 273 U.S. 744, 71 D.Ed. 870. 

54. U.S.—Stanolind Oil & Gas Co. 
V. National «Labor Relatlons Board, 
C.C.A., 116 F.2d 274. 

55- U.S.—Central Trust Co. of New 
York V. East Terjnessee, Y. & G. 
K. Qo., C.C.Ga., 69 F. 658. = 

Sa U.S.—Peckham v. Henkel, N.Y., 
30 S.Ct 255, 216 U.S. 483, 54 L.Ed. 
679, affirming, ClC:, 166 F.*-627. 
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57. U.S.—Patent Tube Corporation 
V. Bristol-Myers Co., D.C.N.Y., 25 
F.Supp. 776—^Chicago, R. I. & P. 
Ry- Co. V. Union Pac. R. Co., Neb., 
254 F. 235. 165 C.C.A. 523—Ex 

parte Equitable Trust Co. of New 
York, Cal., 2'31 F. 571, 145 C.C.A. 
157, reversing, D.C., 2S1 F. 478. 

25 C.J. p 1008 note 27. 

5S. U.S.—Chicago Great Western R. 
Co. V. Hulbert, lowa, 205 F. 248, 
125 C.C.A. 98. 

25 C.J. p 1008 note 38. 

59. Possession of property 

When court of competent jurisdic¬ 
tion takes possession. property is 
withdrawn from control of others.— 
In re Hein, D.C.N.Y., 60 F.2d 966— 
In re Williams, D.C.Minn., 53 F.2d 
486—American Locomotive Co. v. 
Histed, D.C.Mo., 18 F.2d 652—The 
Don, D.C.N.J., 1 F.Supp. 353. 

As between state courts and United 
States courts see Courts §§ 533- 
535. 

Possession by receiver see infra § 
356. 

“Custodia legis,” whether in the 
bankruptcy or any other court, 
means that the jurisdiction of the 
court having custody of the res is 
exclusive in so far as restrictibns 
may be necessarily imposed on other 
courts for the proper control and 
disposition of the res by the court 
having custody and control of it.— 
National Automatic Tool Co. v. 
Goldie, D.C.Minn., 27 F.Supp. 399. 

Custody of customs collector 

District court was held without ju¬ 
risdiction to adjudicate claim for re- 
pairs to vessel in custody of customs 
collector after seizure for violating 
Tariff Act.—The Motor Boat No. L— 
7869, C.C.A.N.J., 21 F.2d 594—The 
Don, T>.‘^.DeI., 4 l^.Supp. 809. ‘ 
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the absence of statute, money or property in cus- i 
tody of the law is not subject to attachment or gar- j 
nishment issuing from another court.^O The court 
having custody of a res may, however, authorize 
the commencement of suit in another court as well 
as limit the extent to which another courfs juris- 
diction may go,^^ and property in its possession 
may, with the consent of the court, be subject to 
attachment or garnishment issuing from another 
court after the purpose for which it was taken into 
custody has ceased.^^ 

§ 356. Appointment of Receiver 

Although it may appoint an ancillary receiver, a fed- 
eral court cannot interfere with the possession of prop¬ 
erty by a receiver appointed by another federal court of 
coordinate jurisdiction. 

The possession by a receiver of the property in- 
volved in a suit, where he has been appointed by 
a federal court, cannot be interfered with by an¬ 
other federal court of coordinate jurisdiction.®^ 
Ancillary receivers may, however, be appointed in 
another district;®^ and where a claim is made by 
a Citizen of a state in the federal court for such 
state against an insolvent Corporation, which is in 
the hands of a receiver appointed by a federal court 
for another state, the former court may assume ju¬ 
risdiction to the extent of determining the existence 
and amount of such claim.®® Whether the receiv- 
ership is original or ancillary, the court of the lo- 


cality of the property has exclusive jurisdiction over 
its administration,®® and, where an ancillary re¬ 
ceiver has been appointed, any order made by any 
other court to its own receiver or to the ancillary 
receiver to sell property located in the jurisdiction 
of the ancillary receivership is void on its face®'^ 
and incapable of confirmation in the jurisdiction 
where the property is located.®^ So, where the 
court appointing ancillary receivers has no assets 
in the hands of its receivers, it has no power or 
duty to order its receivers to join in a sale.®^ The 
court appointing the receivers has jurisdiction of a 
suit by receivers of a railway company to enjoin the 
enforcement of unreasonable rates even though 
there is pending in another court of coordinate ju¬ 
risdiction a suit by various railway companies, in- 
cluding plaintiff, involving some of the same is- 
suesA® Where a receiver of a bank was appointed 
after institution of proceedings by the trustee of a 
bankrupt against the bank to recover preferences, 
the fact that the receiver did not know of the pro- 
ceeding until the comptroller of currency received 
a mailed copy of a decree ordering him to deliver 
collateral deposited with the bank by the bankrupt 
did not affect the binding force of the decree on 
the receiver.'^! 

§ 357. Proceedings in Aid of Aetion of An¬ 
other Court 

Proceedings which are properly ancillary to an action 


ea U.S.—^Clarke v. Ohicago, B. & 

Q. R. Co., O.C.A.Wyo., 91 F.2d 561, 
certiorari denied 58 S.Ct. 521, 303 
U.S. 635, 82 L.Ed. 1096, rehearing 
denied 58 S.Ct. 755, 30’3 U.S. 668, 82 
‘U.Ed. 1124. 

©1. U.S.—National Automatic Tool 
' Co. V. 'Goldie, D.C.Minn., 27 P.Supp. 
399. 

©2. U.S.—Clarke v. Chicago, B. & Q. 

R. Co„ C.C.A.AVyo., 91 F.2d 561, 
certiorari denied 58 S.Ct. 521, 303 
U.S. 635, 82 Li.Ed. 1096, rehearing 
denied 58 S.Ct. 755, 303 U.S. 668, 82 
L-Ed. 1124. 

63. U.S.—Carter v. Powell, C.C-A. 
Ma., 104 F.2d 428, rehearing de¬ 
nied 104 F.2d 1012, certiorari de¬ 
nied 60 S.Ct. 173, 308 U.S. 611, 84 
Ii.Ed. 511—First Union Trust & 
Savings Bank v. Consumers’ Co., 
C.C.A.I11., 63 F.2d 2 73, certiorari 

granted 54 S.Ct. 61, 290 U.S. 585, 
78 L.Ed. 517—O. M. Spratt Corpo¬ 
ration V. Public Utilities Oonsoi 
Corporation, D.C.Mont.’, 57 F.2d 908 
-nLink v. Powell, U.C.S,C., 57 F. 
2d 591—Barons v. First Nat. Bank 
of Plainville, Kan., D.C.Kan., 28 F. 
2d 615—American' 'Locomotive Co. 
v. Histed, D.C.Mo., 18 F.2d 652. 

25 C.J, p 1008 note 39. 


Property held not to have passed in¬ 
to custody of court 

U.S,—Barnette v. Wells Fargo Neva- 
da Nat. Bank of San Francisco, D. 
O.CaL, 277 F. 110, reversed on oth¬ 
er grounds, C.C.A., Wells Fargo 
Nevada Nat. Bank of San Fran¬ 
cisco V. Barnette, 298 F. 689, 43 
A.L.R, 916, affirmed Barnette v., 
Wells Fargo Nevada Nat. Bank of. 
San Francisco, 46 S.Ct. ‘826, 370 
U.S. 438, 70 L.Ed. 669. 

D.C.—Railroad Credit Corporation v. 
Fruit Growers' Express Co., 71 F. 
3d 218, 68 App.D.C. 208. 

Operating* agreement affecting sepa¬ 
rate receiverships 
A Florida district court was not 
without jurisdiction to adjudge in 
contempt owners of easement which, 
without courfs consent, construct- 
ed a pipe line under tracks and 
across right of way of railroad op- 
erated by and in possession of re¬ 
ceivers, on ground that railroad in- 
volved was in receivership in anoth¬ 
er court, where that railroad was 
under lease at time of receivership 
of lessee railroad and passed into 
possession of lessee^s receivers, and 
the courts entered into an operating 
agreement whereby possession was 
retained by lessee’s receivers for op- 

623 


erating purposes.—Southeastern Pipe 

Line Co. v. Powell, C.C.A.Fla., 113 

F.2d 434. 

64. U.S.—Haydock v. Fisheries Co., 
C.C.Me., 156 P. 988. 

Ancillary proceedings generally see 
infra § 357. ■ 

85. U.S.—New Tork Security & 
Trust Co. V. Equitable Mortg. Co.. 
C.C.Mo., 71 F. 556. 

66. U.S.—O. M. Spratt Corporation 
V. Public Utilities Consol. Corpora¬ 
tion, D.C.Mont, 57 F.2d 908. 

67. ' U.S.—O. M. Spratt Corporation 
V. Public Utilities Consol. Corpora¬ 
tion, supra. 

68- U.S.—O. M. Spratt Corporation 
V. Public Utilities Consol. Corpo¬ 
ration, supra. 

69- U.S.—^Harding v. American Su- 
matra Tobacco Co., D.C.Ga., 14 F.2d 
168. 

70. U.S.—Bush V. Texas & P. Ry. 
Co., D.C.La., 290 F. 1008. 

71- U.S.—Adams v. Champion, C.C. 
'A. 111., 70 F.2d 956, certiorari grant¬ 
ed 55 S.Ct 122^ 293 U.S. 547, 79 
L.Ed. 651, reversed on other 
grounds 55 S.Ct 399, 294 U.S. 231, 
79 L.Ed. 880. 
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or proceeding iri one fedfrral court may b* entcrtained 
by another federal court- 

One federal court may entertain proceedings 
which are properly ancillary to an action or pro- 
ceeding” in another federal court, as this is not an 
interference with, but an aid to, the jurisdiction of 
the court in which the main action is pending;*^^ 
but, where a judgment has been rendered in a court 
of claims, interest thereon cannot be recovered in 
the United States circuit court, the question being 
incidental to the original suit and one for the for¬ 
mer court to determine.'*^ 

§ 358. Injimction against Proceedings 

A federal court first acquiring Jurisdiction may en- 
Join a second suit in another federal court involving the 
identical subject matter, wheretn it is sought to defeat 
the first court^s Jurisdiction; and an order restraining 
prosecution of the second suit may be granted by the 
court in which it is pendtng. 

A party seeking, in one federal court, to enjoin 
a suit in another federal court of concurrent ju¬ 


risdiction must show a ciear and indubitable right 
on his partJ4 a federal court first acquiring ju¬ 
risdiction over the subject matter may enjoin a sec¬ 
ond suit in another federal court involving the iden¬ 
tical subject matter, wherein it is sought to defeat 
the first court^s jurisdiction and refusal to ex- 
ercise this power in a proper case constitutes an 
abuse of discretion.'^® Where the petition for in- 
junction was not an independent action but was 
merely ancillary to the original action, and plain- 
tiff in the original action and its legal representa- 
tives were already in court, due notice of the sup- 
plementary proceeding could be given without ref- 
erence to their citizenship or residence, regardless 
of the fact that the original counsel had been suc- 
ceeded by others.'^'^ An injunction will not be 
granted, however, unless the suits are substantially 
identical in subject matter and issues,*^^ and it will 
be denied where the suits were dissimilar with re- 
spect to parties defendant, subject matter, issues, 
and relief sought,'^^ nor is it a sufficient ground for 


TOL U-S.—Mercantile Trust Co. v. 
Kaiiawha, & O. R. Co., C.C.Ohio, 
50 F. 874, reversed on other 
grrounds 58 P- 5, 7 C-C.A. 3. 

25 C.J. p 1G08 note 42. 

Appointment of ancillary receiver see 
supra § 356. 

73- U.S.—Bunton v. TT. S., C.C.Pa., 
62 F. 171. 

74. U.S.—Gold Seal Electrical Co. v. 
Radio Corporation of America, C.C. 
A.Dei, 52 P.2d 849—Frink Co. v. 
Ertaon, C.C.A.Mass., 20 F.2d 707, 
vacM-ting, D.C., Erikson v. IB^ink 
Co., 16 P.2d 408. 

75. XT.S.—Steelman v. AU Continent 
Corporation, N.J., 57 S.Ct. 705, 301 
U.S. 278, 81 LuEd. 1085, reversio^, 

C. C.A., All Continent Corporation v. 
Steelman, 86 F.2d 913, reverslngr, 

D. C., In re Fox, 16 P.Supp. 949, mo- 
tion granted Steelman v. All Con¬ 
tinent Corporation, 57 S.Ct, 323, 299 

U. S. 522, 81 L.Ed. 385, certiorari 
granted 57 S.Ct. 492, 300 U.S. 648, 
81 Li.Ed. 860—Crosley Corporation 

V. Westinghouse Electric & Manu- 
facturing Co., C.C.A.Pa., 130 P.2d 
474, reversing, D.C., 43 P.Supp. 690 
—Crosley Corporation v. Hazeltine 
Corporation, C.C.A.I>el., 122 P.2d 
925, reversing, E.C., 38 F.Supp. 38 
—In re Georgia Power Co., C.C.A. 
Ga., 89 P.2d 218, aflirming, D.C., 
Georgia Power Co. v. Tennessee 
Valiey Authority, 17 F.Supp. 769, 
certiorari denied 58 S.Ct. 11, 302 
U.S^ 692, 82 LuEd. 535, and Georgia 
Power Co. v. Underwood, 58 S.Ct. 
11, 302 U.S. 693, 82 L.Ed. 535— 
Godfrey L. Cabot, Ipc., v. Binney 
& Smith Co., I>.CJSr.J., 46 F.Supp. 
346—U. S. V- Aluminum Co- of 
America, D.C.Pa., 20 F.Supp. 608, 


affirmed Aluminum Co. of America 
V. U. S., 58 S.Ct. 178, 302 U.S. 230, 
82 L.Ed. 219—U. S. v. Aluminum 
Co. of America, D.C.Pa., 19 F.Supp. 
374—Commercial Acetylene Co. v. 
Avery Portable Lighting Co., C.C. 
Wia, 152 P. 642, affirmed 159 P. 
935, 87 aC-A. 206. | 

Admi nistrative tribunal 
The rule that court of eauity 
which has first taken Jurisdiction of 
the case may, in order to prevent 
vexatious litigation, enjoin parties 
from further proceeding in another 
forum, applies between two federal 
courts, or between a federal court 
and an administrative tribunal of 
the United States.—^National Fruit 
Product Co. V. Dwinell-Wright Co., 
D.C.Mass., 42 P.Supp. 1016, affirmed, 
C.C.A-, 129 F.2d 848. 

Tax tfale 

Where federal court in Florida In 
receivership of lessor railroad direct- 
ed its receiver to disaffirm lease and 
permit the comptroller of the state 
of Florida to proceed with enforce- 
ment of tax liens against the leased 
property in Florida, federal court in 
Georgia was held not without Juris¬ 
diction to enjoin tax sale of leas^ 
property located in Florida belonging 
to lessee railroad in receivership in 
Georgia court, on ground that decree 
appointing reoeivers and authorizing 
them to take possession of proper¬ 
ty directed them not to take posses¬ 
sion of leased premises until further 
order of court, where decree indicat- 
ed courfs purpose to take ^ full 
control of leased property as was 
possessed by lessor and restriction 
merely withheld power to terminate 
lease or take possession of leased 
property.—Lee v. Freeman, C,C.A.Ga., 
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79 F.2d 868, certiorari denied 56 S. 
Ct, 667, 297 U.S. 722, 80 L.Ed. 1006. 
Relief lield uot barred by laches, 
waiver, or estoppel 
U.S.—Greorgia Power Co. v. Tennes¬ 
see Valiey Authority, D.C.Ga., 17 F. 
Supp. 769, affirmed, C.CA., In re 
Georgia Power Co., 89 P.2d 218, 
certiorari denied Georgia Power 
Co. V. Tennessee Valiey Authority, 
58 S.Ct. 11, 302 U.S. 692, 82 L.Ed. 
535, and Georgia Power Co. v. Un¬ 
derwood, 58 S.Ct. 11, 302 U.S. 693, 
82 L.Ed. 535. 

76. U.S.—Triangle Conduit & Cable 
Co. V. National Electric Products 
Corporation, C.C.A.Del., 125 P.2d 
1008, reversing, D.C., 38 F.Supp. 
533, certiorari denied 62 S.Ct. 1046, 
316 U.S. 676, 86 L.Ed. 1750—Crosley 
Corporation v. Hazeltine Corpora¬ 
tion C.C.A.Del., 122 F.2d 925, re¬ 
versing, D.C., 38 F.Supp. 38—Cros¬ 
ley Corporation v. Westinghouse 
' Electric & Mfg. Co., C.C.A-Pa., 130 
F.2d 474, reversing, D.C., 43 F. 
i Supp. 690. 

; 77. U.S-—U. S. V. Aluminum Co. of 
America, D.C.Pa., 19 F.Supp. 374. 

78- U.S.—Aluminum Co. of America 

V. U. S., Pa., 58 S.Ct. 178, 302 U.S. 
230, 82 LJEJd. 219, affirming, D.C., 

U. S. V. Aluminum Co. of Apierica, 
20 F^Supp. 608. 

79^. U.S.—Aluminum Co. of America 

V. U. S., supra—^Alabama Power 
Co. V. Teimessee Valiey Authority, 
aCA-Ala., 92 ;Ef'.2d 412, reversing, 

' D.C., Ashwander v. Tennessee Val¬ 

iey Authority, 19 F.Supp. 190— 
Dorr Co. v, Poplar Grove Planting 
& Refining Co., D.C.La., 32 F.Supp. 
193. 
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an injunction that it would be inconvenient for de~ 
fendant in the first suit to defend the second.^0 
Where proceedings in one district, on which an ex- 
ecution was founded, were void, the court of an- 
other district had jurisdiction to restrain the mar- 
sbal of its own district from enforcing and col- 
lecting such execution from property owned by 
the resident debtor located therein.S^ 

Where two suits in different federal courts of 
concurrent jurisdiction involve the same subject 
matter and parties, defendands petition in the sec- 
ond suit for a temporary injunction restraining 
prosecution of that suit pending final determination 
of the first suit shouid be granted.82 

§ 359. Vacating or Annulling Decisions of 
Another Court 

One judge may not overrule the decfsion of another 


Judge of coSrdinate jtfrfsdiction In the same case or decide 
an issue already submitted to such other judge except for 
cogent reasons; and a judgment entered by a court of 
competent jurisdiction respecting a matter In controversy 
before it may not be reviewed by another court of co- 
ordinate jurisdiction. 

It is highly indiscreet and injudicious for one 
judge of equal rank and power to review identical 
matters passed on by his colleague,®^ and one judge 
may not overrule the decision of another judge of 
coordinate jurisdiction in the same case,^^ or decide 
an issue already submitted to such other judge, 
except for cogent reasons.®® The '1aw of the 
case’^ when referring to a judge’s duty to adhere to 
rulings previously made in the case by another judge 
of the same court merely requires that the order of 
the first judge, unless merely a formal or an ex 
parte order, shall not be vacated or nullified by a 
later judge of the same court.®*^ The rule applies 
to orders and rulings of the court which are purely 


90. ‘D.S.—U. S. V. Aluminum Co. of 
America, D.C.Pa,, 20 F.Supp. 608, 
affirmed Aluminum Co. of America 
V. U. S., 68 S.Ct. 178, 302 U.S. 230, 
82 L.Ed. 219. 

81. U.S.—Kirk v. U. S., C.C.N.Y., 124 
P. 324. affirmed 130 F. 112, 64 C. 
C.A. 446. 

82. U.S.—Milwaukee Gas Specialty 
Co. V. Mercoid Corporation, C.C.A. 
111., 104 P.2d 589. 

83. U.S.—De Maurez v. Swope, C.C. 
AWash., 110 F.2d 564, 

Powers and duties of coSrdinate 
judges generally see the C.J.S. title 
Jud&es § 54, also 33 C.J. p 970 note 
33-p 971 note 41. 

Review in hankraptcy of matters de- 
termined at law 

District judge’s rulingrs in law 
action between same parties for 
rentals under same indentures as 
those involved in subsequent bank- 
ruptcy proceeding are binding-, as far 
as applicable, on another judge of 
sanae district court sitting in bank- 
mptcy.—In re American Writing 
Paper Co., D.C.Mass., 11 F.Supp. 518, 
affirmed, C.C.A., Holyoke Water Pow¬ 
er Co. V. American Writing Paper 
Co., 83 P.2d 398, certiorari grapted 
57 S.qt. 24, 299 U.S. 526, 81 L.Ed. 
387, affirmed 57 S.Ct. 485, 300 U.S. 
324, 81 L.Ed. 678. 
l*efirality of proceedings 
District court has no power to 
consider legality of proceedings in 
another district court of coordinate 
jurisdiction.—In re Sierra Salt Cor¬ 
poration, D.C.Nev., 8 F.Supp. 922. 

84. U.S.--]^nke V. Novadel-Agene 
Corporation, C.C.A.Mich., 130 F.2d 
99—In re India Wharf Brewery, C. 
C.A.N.Y., 96 F.2d 710—In re Hines, 
C.G.A.N.Y., 88 P.2d 423—Humphrey 
V. Bankers Mcrtg. Co. of Topeka, 
Kan., C.C.A.Kan., 79 F.2d ■ 346—U. 

36 C. J.S.-40 


S. V. B. Goedde & Co., D.C.IIL, 40 
F.Supp. 623—Basevi v. Edward 
0'Toole Co., D.C.N.Y., 26 F.Supp. 
41—Baltimore Trust Co. v. Norton 
Coal Mining Co., D.C.Ky., 25 P. 
Supp. 968—Bradford v. Chase Nat. 
Bank of City of New York, D.C.N. 
Y., 24 F.Supp. 28, affirmed, C.C.A., 
Berger v. Chase Nat. Bank of City 
of New York, 105 P.2d 1001, af¬ 
firmed 60 S.Ct. 707, 309 U.S. 632, 84 
L.Ed. 990, rehearing denied 60 S.Ct. 
885, 309 U.S. 698, 84 L.Ed. 1037, af¬ 
firmed Schram v. Chase Nat. Bank 
of City of New York, 60 S.Ct. 707, 
309 U.S. 632, 84 L.Ed. 990, rehear¬ 
ing denied 60 S.Ct. 885, 309 U. 
S. 698, 84 L.Ed. 1037, affirmed 
Wardell v. Chase Nat. Bank of 
City of New York, 60 S.Ct. 707, 
309 U.S. 632, 84 L.Ed. 990, rehear¬ 
ing denied 60 S.Ct. 885, 309 U.S. 
698, 84 L.Ed. 1037, affirmed Young 
V. Chase Nat. Bank of City of New 
York, 60 S.Ct. 707, 309 U.S. 632, 
84 L.Ed. 990, rehearing denied 60 
S.Ct 885, 309 U.S. 698, 84 L.Ed. 
1037, affirmed Feucht v. Chase Nat. 
Bank of City of New York, 60 S. 
Ct 708, 309 U.S. 632, 84 LEd. 990, 
rehearing denied 60 S.Ct. 886, 309 
U.S. 698, 84 L.Ed. 1037—U. S. v. 
Parker, D.C.N.J., 23 F.Supp. 880— 

U. S. V. Davis, D.C.N.Y., 3 F.Supp. 

97—Metro-Goldwyn-Mayer Dis- 

tributing Corporation v. Bijou 
Theatre Co. of Holyoke, D.C.Mass„ 
3 F.Supp. 66—:-American Pomon Co. 

V. United Dyewood Corporation, D. 
C.N.Y., 1 F.R.D. 171. 

Stipulatloxi. l 2 L stata court prder 
Pedjeral court, in acoounting suit 
properly refused to reopen case to 
permit conoplainant to dispute stipu- 
lation in or^er of s^-te court in re- 
ceivership proceeding.—Williams v. 
New York Zinc Co., C.C.A.N.Y.. 29 
P.2d 167. ' ' ' . 


Decision ou similar issue 
Where arguments in support of un- 
fair competition by plaintiff were 
originally advanced before another 
judge on defendants" claim of in- 
fringement by plaintiff, which argu¬ 
ments were rejected by such other 
judge and same arguments were 
urged in support of claim for unfair 
competition, court would not grant 
relief for unfair competition, not- 
withstanding adjudication of nonin- 
fringement by such other judge was 
not decisive on issue of unfair com¬ 
petition.—Millburn Bilis v. Meister, 
D.C.N.Y., 37 F.Supp. 231. 

Order of de facto judge 
Judge shouid not vacate order of 
another judge of same rank, wheth- 
er that other judge, in making order, 
was de jure judge or was acting as 
judge de facto.—Johnson v. Manhat¬ 
tan Ry. Co., D.C.N.Y., 1 F.Supp. 809, 
reversed on other grounds, G.C.A., 61 
P.2d 934, certiorari granted 53 S.Ct. 
524, 289 U.S. 714, 77 L.Ed. 1467, af¬ 
firmed in part 53 S.Ct, 721, 289 U.S. 
479, 77 L.Ed. 1331. 

Order of nulted States commissloiier 

A district court cannot set aside 
an order of the United States com~ 
missioner with power equal to that 
of district court judges directing a 
retum of property seized und,er his 
search warrant any more than one 
district judge can set aside an order 
entered by another.—U. S. v. Mares- 
ca, D.C.N.Y., 266 F. 713. 

05^ U.S.—In re Hines, aC.A.N.Y., 88: 
F.2d 423. 

86. U.S.—Universal Oil Products Co. 
V. Standard Oil Co. of Indiana, D-C. 
Mo., 6 F.Supp. 37, affirmed, O.C.A.,, 
German v. Universal Oil Products 
Co., 77 F.2d 70. 

87. U.S:—Munro v. Post, C.C.A.N.Y,^ 
102 F.2d 686, affirming, D.C., 23 F. 
Supp. 308. 
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jtidicial in their character, such as nilings on ques- 
tions of law, or law and fact,^^ and not to purely 
administrative orders of the court,^® such as allow- 
ances of compensation.^® It does not bind a 
judge to follow the reasons given by the earlier 
judge.^^ Furthermore, a ruling on a preliminary 
motion to the jurisdictioni- or denying a motion to 
dismiss the complaint^^ <ioes not prevent another 
judge from announcing a contrary conclusion re- 
quired by the fully developed evidence; and a rul¬ 
ing on a motion attacking an original pleading does 
not preclude another judge from ruling otherwise 
on a motion attacking the pleading after it is 
amended.i^ A cogent reason justifying a decision 
different from that made by another judge in the 
case is a certainty that the earlier ruling was er- 
roneous;^^ and another cogent reason justifying 
a departure from the general rule is a conclusion 
reached by the second judge that the court has no 
jurisdiction either of the parties or of the subject 
matter.®® In an equity suit, where the judge who 
heard the case on the merits died without handing 
down any decision, and the parties agreed to re- 
submit the case on the transcript of testimony, ex- 
hibits, and briefs, the judge considering the case 
on resubmission was authorized to disregard nilings 
of the deceased judge as to competency of the ev¬ 
idence, and could consider evidence rejected by 
him.®^ Failure of the triai judge to require proof 


of matters alleged in an amendment to the plead- 
ings does not operate to vacate an order of a pre- 
vious judge requiring the amendment.^^ 

Where a judgment is entered by a court of com¬ 
petent jurisdiction, with respect to a matter in con- 
troversy before it, such judgment is binding on the 
parties and may not be reviewed by another court 
of codrdinate jurisdiction.®^ Accordingly, neither 
the district court nor the circuit court of appeals 
may, in effect, by enjoining the collector of cus- 
toms from assessing a special duty, reverse a de¬ 
cision of the court of customs and patent appeals.^ 

§ 360. Transfer of Causes 

The right or duty to transfer a particular cause from 
one district court to another, or from one division or 
place of Holding court within a district to another division 
or place within the district, depends on the controlllng 
statute; and the right to transfer may be waived. 

In the absence of statute or authority, the federal 
district court of one state cannot transfer an action 
to the federal district court of another state in or¬ 
der to save dismissal of the action.^ A statute re¬ 
quiring that where a district judge is disqualified 
the case must be transferred to another district re¬ 
quires such transfer where the judge of the district 
wherein the case was pending was disqualified be- 
cause of family and friendly relations with a par- 


Previous decision in same case as 
law of case generally see Conrts § 
195. 

88. U.S.—^In re InsulI Utility In- 
vestments, C.C.A.IIL, 74 F.2d 510, 
afflrming-, D.C.. S F.Snpp. 653. 
BcliaiS- on motions to dismise that 
bilis stated cause of action constitut- 
ed “law of case,” binding other judg-- 
es of the same court.—Commereial 
Union of America v. Anglo-South 
American Bank, C.C.A.N.T., 10 F.2d 
037—Path$ Exchange v. Internation¬ 
al Alliance of Theairical Stage Em- 
ployees and Moving Picture Machine 
Operators of the United States and 
Canada, Local No. 306, D.C.N.T., 3 F. 
Snpp. 63. 

SQy U.S.—In re Insull Utility In^ 
vestments, C.C.A.IIL, 74 F.2d 510, 
affirming, D.C., 6 F.Supp. 653. 

Itef ecrence to other judge 

Where file showed that judge who 
directed the issuance of a subpoena 
reserved decision on motion to set 
aside order directing issuance and 
subpoena issued pursuant thereto, 
stating that he could not determine 
the matter on affidavits and that 
depo®itjk>ns should be taken, that 
thereafter he indorsed on moving 
papers statement that motion was re- 
ferred to another judge with his con- 
sent, and that other judge thereafter 


indorsed on papers statement that 
motion was referred to third judge, 
and motion was argued before third 
judge on the merits and denied by 
him, decision denying motion would 
not be recalled on motion based on 
ground that original motion to set 
aside order and subpoena had been 
decided by judge who directed its is¬ 
suance.—U. S. V. Schenck, D.C.N.T., 
40 F.Supp. 56, second case, denying 
motion 40 F.Supp. 56, first case. 

9<X U.S.—In re Insull Utility Invest- 
ments, C.C.A.II1,, 74 F.2d 510, af- 
firming, D.C., 6 F.Supp. 653. 

81. U.S.—Munro v. Post, C.C.A.N.T., 
102 P.2d 686, affirming, D.C., 23 F. 
Supp. 308. 

9i2. U.S.—Root V. Samuel Cupples 
Envelope Co., D.C.N.Y., 36 F.2d 
405. 

93* U.S.—Basevi v. Edward 0’TooIe 
Co., D.C.N.Y., 26 F.Suppv 41. 

94. U.S.—^Universal Oil Products 
Co. V. Standard Oil Co, of Indiana, 
D.C.Mo<., 6 FBupp. 37, affirmed, C. 
C.A., German v. Universal Oil 
Products Co., 77 F.2d 70. 

95. U.S.—Universa! Oil Products Co. 
V. Standard Oil Co, of Tndt^na , su¬ 
pra, 

96. U.S.—Universa! Oil Products Co. 
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V. Standard Oil Co. of Indiana, su¬ 
pra. 

97. U.S.—Salem Trust Co. v. Feder¬ 
al Nat, Bank, C.C.A.Mass., 78 F.2d 
407, affirming, D.C., 11 F.Supp. 105. 

98. U.S.—Munro v. Post, C.CAl,N.Y., 
102 P.2d 686, affirming, D.C., 23 F. 
Supp. 308. 

99. U.S.—Cottman Co. v. Dailey, C. 
C.A.Md., 94 F.2d 85, affirming, D. 

C. , 20 F.Supp. 142—Gardner v. U. 
S., C.C.A.Cal., 13 F.2d 851—Torquay 
Corporation v. Radio Corporation 
of America D.C.N.Y., 2 F.Supp. 
841—The Don, D.C.N.J., l F.Supp. 
353—Loud V. U. S., C.C.A.Micb.. 286 
F. 56—Louisville & N. R. Co. v. 
Western Union Telegraph Co., C.C. 
A-Miss., 233 F. 82, 147 C.C.A. 152, 
affirmed 39 S.Ct. 513, 250 U.S. 363, 
63 L.Ed. 1032. 

1. U.S.—Cottman Co. v. Dailey, C.C. 
A.Mjd., 94 F.2d 85, affirming, D.C., 
20 F.Supp. 142. 

2. U.S.—Billings Utility Co. v. Fed¬ 
eral Reserve Bank of Minneapolis, 

D. C.Mont., 40 F.Supp. 309. 

Transfer of: 

Causes when territory admitted as 
state see supra I 319. 

Criminal prosecutions between fed¬ 
eral courts see Criminal Law 5 
140 . 
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ty.^ Under a statute providing" that a proceeding 
shall on application of the claimant be removed to 
any district agreed on by stipulation between the 
parties, the consent of a party^s attorney is in effect 
a stipulation; and, in the absence of any statutory 
provision to the contrary, the proceeding may be 
transferred by stipulation more than once.^ In the 
absence of statute, a district court sitting as a court 
of admiralty is without power to transfer a case 
to a district court sitting as a court of law or eq- 
uity;^ but in a proper case a district court which, 
sitting as a court of law, has no jurisdiction of a 
cause may transfer it to the admiralty docket.^ It 
sometimes happens, especially in administration mat- 
ters, that a cause is commenced in a consular court 
under the belief that it involves less than five hun- 
dred dollars, and is afterwafd found to involve 
more; in that event it is transferred and the prior 
proceedings are treated as having been conducted 
under its authority.*^ 

In view of the rule stated supra § 303 that a dis¬ 
trict court has jurisdiction throughout, and terri- 
torially coextensive with its district, and may com- 
petently do in one division or at one seat things 
pertaining to the business in another, the court may, 
for proper reasons, transfer cases for trial and dis- 
position from one division of the district to anoth¬ 
er,^ as where the case is by inadvertence made re- 
turnable in a division other than that in which de¬ 
fendant resides but there is authority holding that 
the court is without power to grant a motion based 
on improper venue of the action to transfer the 


case from one division of the court to another. 
Judicial Code §§ 53, 58, 28 U.S.C.A. §§ 114, 119,, 
relative to transfer of causes to another division 
within the district, is not applicable in the case of 
a transfer within a district wherein divisions were 
created by rule of court, but a civil transitory ac¬ 
tion removed by a nonresident may be transferred 
to another division created by rule of court within 
the district.il Under the statutory provision au- 
thorizing a transfer from one division of the dis¬ 
trict to another on written stipulation of the par¬ 
ties, consent of both parties is necessary, and where 
a motion to transfer is opposed by the other party 
the motion must be denied.i^ 

Under a statute providing that causes may be 
transferred by the court from any of the places in 
which court shall be held in a certain district to 
any of the places mentioned in the statute when the 
convenience of the parties or the ends of justice 
would be promoted by the transfer, whether the 
cause shall be transferred rests in the discretion 
of the trial court, which may transfer a cause on 
its own motion; and when it does the presumption 
is in favor of the validity of the order of trans¬ 
fer, and the burden is on the complaining party to 
establish that there has been an abuse of discre¬ 
tion and that he was prejudiced thereby.i^ 

The right to transfer a cause may be waived,!^ 
and is waived by permitting the cause to remain on 
submission in the district wherein it was pending 
when the right accrued.i^ 


FEDE BALI ST, THE. A series of eighty-fiye es- 
says by Alexander Hamilton, James Madison, and 
John Jay, expounding and advocating the adoption 
of the constitntion of the United States.i ' 


FEDERATED STATE. An independent, Central 
organism having its own machinery (rouages) which 
absorbs, in the view of international law, ali the 
individual States which are associated together.^ 


3. U.S.—^Annoni v. Bias NadaFs 
Heirs, C.C.A.Puerto Rico, 94 F.^d 
513. 

4. U.S.—'U, S. v. 45% Dozen Pack- 
ages. More or ^ Less, of U-X Imi 
proved Shaving Medium, D.C.N.T., 
46 F.Supp. 112. 

5. U.S.--The Uixie, D.C.Tex., ’ 30 F. 
Supp. 215. 

6. U.S.—^Modin v. ‘ Matson Nav. Co., 
C.C.A:CaL, 12g R2d 194. 

7*. UwS,—In, re, Jaeger, (April 26, 
1918. No. 613) 4 Mill.R^v. 374. 
25,CtJ.,p note 29. 
a, UiS.—Gopcevic : y. Califprnia 
Packing Corporation, D.C.GaL, 272 
""F. 99^ ■ ; 

a /U.S,'-^Anderson v.- Standard Acci¬ 
dent ins. Co., D.C.La., 36 F.Supp. 

•r i-u ' I . 


10. U.S.—Duval V. Bathrick, D.C. 
Minn., 31 F.Supp. 510—Lavietes v. 
Ferro Stamping & Manufacturing 

• Co., U.C.Mich., 19 F.Supp. 561, af- 
‘firmed, C.C.A., 121 F.2d 455. 

11. U.S.—Patrick Jobbzng Co. v. 
Globe & Rutgers Fire Ins, Co., D. 
C.Va., 21 P.2d 106. 

12. U.S.—Walsh & Wells v. City of 
Memphis, D.C*Tenn., 32 F.Supp. 
448. 

13. TJ.S.—Gee Lung v. U. S., C.C.A. 
Ariz., 111 F.2d 640. 

14. U.S.—Hampton v. Williams, C. 
C.A., 33 F.2d 46. 

15. -U.S.—Hampton v. Williams/su¬ 
pra. 

1. Webster New Int.D. 

Kistory and inUuence 

(1) These essays were flrst pub- 

(m 


'lished, signed “A Citizen of New 
York" and later “Publius”, in the 
“Independent Journal” of New York 
City between Oct 27, 1787, and April 
2, 1788, with the exception of six, 
whidh were aiJded when they were 
published in book form.—^Webster 
New Int.D. 

(2) “The opinion of the Federalist 
has 'always [been] considered as of 
great authority. It is a complete 
coihmentary on our constitution; and 
is appealed to by all parties, in the 
questions to which that instrument 
has given birth. Its intrinsic merit 
entitles it to this high rank.”— 
Cohens v. Virginia, Va., 6 Wheat. 
264, 418, 5 L.Ed. 257. 

2. Belation with associated States 

“The federal power has alone and 
exclusiveiy the enjoyment and exer- 
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TEDEEATION. An unincorporated union or as- 
S€>ciatioii of persons for a common piirpose.® The 
tenn has been held synonymous with “league” and 
•^union.”^ 

FKE. 

Bstate in Land 

As an estate of inheritance see generally Estates 
§§ 7-11; and speeifieally the references in the ae¬ 
co mpanying foot note.5 

Compensation or Emolmnent 
In a generic sense, the word iniplies compensa¬ 
tion or salary; but if nsed in its narrow, distinc- 
tive sense it signifies the compensation for particu- 
lar acts or Services rendered in the line of ofScial 
duties;® and it has been defined as a eharge fixed 
by law for the Service of a pnblie of&cer, or for 


the use of a privilege tiuder the Oontrol of the gov- 
emmenta eharge for Servicesa eharge or emol¬ 
mnent a fixed ehargecompensationeom- 
pensation for particular acts or Services eom- 
pensation for particular Services rendered at irr^- 
ular and uneertain periods;!^ compensation to pro- 
fessional men, a remuneration for Services rendered 
in the line of their professions;^^ every kind of 
compensation allowed by law;^^ pay or perqui¬ 
site;^^ a reeompense for offieial or professional 
Services payment in money for offieial or pro¬ 
fessional Services, whether the amount be optional 
or fixed by eustom or law;^^ reward, compensation, 
or wage given to one for the performanee of pro¬ 
fessional Services; reward or compensation al¬ 
lowed by law to an officer for specific Services per- 
formed by him in the discharge of his offieial du- 
ties;-9 reward or compensation for Services ren- 


cise of external severeignty. It 
alone has the directiori of external 
relations. The independence of each 
associated state in this respect is 
snnk in the sovereignty of the feder- 
al state/'—Molina v. Comis ion Regu- 
ladora dei Mercado de Henequen, 103 
A. 397, 400, 91 N.J.Law 382, Qiioting 
Bonfils Droit International Publique 
§ 172. 

3. Ark-—Hughes v. State, 160 S.W. 

209, 109 Ark. 403, 404. 

4, Ark-—Hughes v. State, suprsL 

Sr Fliraaes relattng to land 

(1) “Base, determinable, or quali- 
fied fees" see the C.J.S. tities Deeds 
§ 110; Estates § 10; and Wills §§ 
850, 858; also 69 C.J. p 475 note 74 i 
and p 489 notes 7-9. 

(2) “Conditional fee,” “fee condi- 
tional” and ‘Tee simple conditional” 
see the C.J.S. tities Deeds § 110, ESs- 
tates S§ 9, 11, and Wills §5 859, 860, 
S.1SO 69 C.J. p 475 note 75 and p 489 
note 10—p 491 note 54. 

(3) ‘‘Defeasible fee” see the C.J.S. 
title Wills §§ 850-856, also 69 C.J. 
p 474 note 70—p 487 note 85. 

(4> “Fee damages" see Eminent 
Domain 5 133 c note 54. 

i$) “Fee farm" and “fee tarm 
xent" see the C.J.S. title Ground 
Rents 5 1, also 25 C.J. p 1009 notes 
7 and 8. 

(6) “Fee in soiV' as meaning a 
-complete fee and not a fee subject to 
'Csasements.—Paris Mountain Water 
V. Woodside, 131 S.E. 37, 40, 133 
;S.C. 383. 

ff> *‘Fee simple” or “fee simple 
absolute" see the C.J.S. tities Deeds 
t 109, Estates § 8, and WiUs §§ 809^ 
821, also 69 aJ. p 432 note 88-p 455 
note 36. 

(8) “Fee tail” see the C.J.S, tities 
JJeeds § 111, Estates §§ 21-29, 131, | 


and Wills §5 861-869, also 69 C.J. p 
492 note 55-^ 505 note 87. 

(9) “Lay fee" see Estates § 8 a 
note 81. 

(16) Limited fee see Estates § 9. 
(11) “Quasi fee" see Estates § 8 a 
note 82. 

6. Mo.—^Ward v. Christian County, 
111 S.W.2d 182, 183, 184, 341 Mo. 
1115. 

7. Ariz.—Stewart v. Verde River Ir- 
rigation & Power Dist., 68 P.2d 
329, 334, 49 Ariz, 531. 

Ark.—Fort Smith Gas Co. v. Wise- 
man, 74 S.W.2d 789, 790, 189 Ark. 
675. 

Fla.—Flood V. State, 117 So. 385, 386, 
95 Fla. 1003. 

8. Idaho.—Hudson v. Bertsch, 220 
P. 109, 38 Idaho 52. 

9. Ky,—Craig v. Shelton, 258 S.W. 
694, 695, 201 Ky. 790, quoting Cor¬ 
pus JUxis. 

25 C.J. p 1009 note 10. 

IOl Mich.—^People v. Goulding, 266 
H.W. 378, 379, 275 Mich. 353. 

111. Oal.—^Reynolds v. Reynolds, 58 
P.2d 660, 661, 14 CaLApp.2d 481. 

12. Ky.—Craig v. Shelton, 258 S.W. 
694, 695, 201 Ky. 790, quoting Cor¬ 
pus JUris. 

25 C.J. p 1009 iK>te 11. 

Similarly ezpressed. 

(1) A compensation for Service 
rendered.—^Williams v. Jacksonville 
Terminal C6., O.C.A-Fla., 118 F.2d 
324, 325. 

(2) A fixed compensation required 
to be paid by individuals for offieial 
Services rendered.—Starr v. Bbard of 
ComTs of Delaware CJbunty, 76 l^.E. 
1025, 1027, 79 N.E. 39C, 40 In<LApp- 7. 

(3) A reeompense to an offleer for 
his Services. —Harlan County v. 
Blair, 49 S.W,2d -1028, 1029, 243 Ky. 
777. 


(4) A payment for something done 
or to be done.—People v, Goulding, 
266 N.W. 378, 379, 275 Mich. 353. 

(5) Payment for particular Serv¬ 
ices performed.—McNair v. Alleghe- 
ny County, 195 A. 118, 121, 328 Pa 
3. 

(6) A sum certain given for a par¬ 
ticular Service.—Pittsburgh v. Gren- 
et, 86 A, 462, 465, 238 Pa. 567. 

(7) Other similar definitions see 25 
C.J. p 1009 note 11 [a]. 

13. Ariz.—State ex rei. Colorado 
River Commission v. Frohmiller, 
52 P.2d 483, 488, 46 Ariz. 413. 

14. CJal.—Reynolds v. Reynolds, 58 
P.2d 660, 661, 14 Cal.App.2d 481. 

15. Ky.—Craig v. Shelton, 258 S.W. 
694, 695, 201 Ky. 790, quoting Cor- 
xms Tuzis. 

Tex.—Eliis County v. Thompson, 64 
I S.W. 927, 95 Tex. 22, 66 S.W. 48. 51. 

116. Okl.—Finley v. Territory, 73 P. 

273, 278, 12 Okl. 621. 

Siiuilarly ezpressed 

(1) Pay, wages, or salary.—Flood 
V. State, 117 So. 385, 386, 96 Fla 
1003. 

(2) A perquisite charged as a rec- 
ompense for labor and trouble.—Peo¬ 
ple V. Goulding, 266 N.W. 378, 379, 
275 Mich. 353. 

17- Ky.—Craig v. Shelton, 258 S.W. 
694, 695, 201 Ky. 790. 

1& Cal-—Reynolds v. Reynolds^ 58 
P.2d 660, 661, 14 Cal.App.2d 48L 

lA Mich.—People v. Goulding, 266 
N.W. 378, 379, 275 Mich. 353. 

20 . Aia. — ^Autauga Banking & Trust 
Oo. V. Allen, 125 So. 805, 806, 220 
Ala 478. 

Utah.—Smith v. Carbon County, 63 
. p.2d 259, 260, 90 Utah, 560, 108 JL 
L.R. 513, quoting Ouzpus JUxifl. 

25 C.J. p 1009 note 16. 
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dered or to he rendered.^l Also, with a slightly 
^iifferent eonnotation, the amount paid for a priv- 
iIege,-2 voluntary payment for a particular priv- 
ilege,23 or tribute to a superior.24 

The fee may be for acts or Services done or per- 
formed, partially done or rendered, or to be done 
or rendered, or for Services rendered at regular pe- 
i-iads,^^ espeeially for personal, professional, or spe- 
oial Services and usually tbe partieular acts or 
Services should be done or rendered in the line of 
some duty,27 although in a partieular eonneetion, 
the term has been held broad enough to include ex 
officio compensation "w-ithout specific regard to the 
performance of any partieular Service and, as 
used in some statutes, the word ^^fees’^ is not re- 
stricted to eharges which may be collected by a pub- 
lic official for Services rendered by him to the pub- 
lic,29 while under other statutes it has been held 
to he so limited.20 The general rule is that fees 
should be paid by the persons obtaining the benefit 
of the acts, or receiving the Services, or at whose 
instance they were done or performed, whether per¬ 
sons or munieipalities;2i the payments should be in 
money,22 and are to be made to the person doing or 


performing the act or Services, as the fees of clerks, 
sheriffis, lawyers, doctors, etc.^^ Specifieally, in the 
case of an offilcial, payment may be made to him for 
his own use, or for the use of the public.^^ The 
amount of a fee may be optional, or may be fixed 
by law, as in the case of official fees, or by eus- 
tom,^^ espeeially payment for professional Services. 
Frequently the Services rendered are in the progress 
of a cause.26 

Depending on the circumstances, the term has been 
held equivalent to, or synonymous with, “commis- 
sion” see 15 C.J.S. p 582 note 15, ^^costs’^ see Costs 
§ 1 b note 28, and ^^pereentage.”^? It has been eom- 
pared or contrasted with, and distinguished from, 
"allowance” see 3 C.J.S. p 891 note 74, ^‘assessment” 
see 6 C.J.S. p 1025 note 42, “eommission” see 15 
C.J.S. p 582 note 20, “compensation'^ see 15 C.J.S. 
p 655 notes 52, 58, “costs" see Costs § 1 b notes 
29, 30, “disbursement" see 26 C.J.S. p 1329 note 22, 
“dues" see 28 C.J.S. p 574 note 76, “emolument" 
see Emolument 30 C.J.S. p 221 note 10, “expenses” 
see Expense or Expenses 35 C.J.S. p 208 note 29, 
“gain,”2S <^per diem allowances,”29 “profit,”40 “sal- 
ary,”*^! “tax” see the C.J.S. title Taxation § 1, alsi^ 


Similarly expressed 

(1) Reward or compensation or 
wages allowed by law in return for 
Services of public officials.—Veltman 
V. Slater, 217 S.W. 378, 380, 110 Tex. 
198, 

(2) Reward or wages given to one 
as a compensation, or recompense, 
for bis labor and trouble for the 
exeeution of his office or profession. 
Fla.—Plood V. State, 117 So. 385, 

386, 95 Fla- 1003. 

Mo.—State v. Dishman, 68 S.W.2d 
797, 798, 334 Mo. 874. 

Okl.—Finley v. Territory, 73 P. 273, 
278, 12 Okl. 621, 639. 

(3) Reward or wages given to one 
for the exeeution of his office. 

Hl.—People ex rei. City of Peoria v. 
Weston, 193 N.E. 487, 489, 358 111. 
610. 

Pa.—Pittsburgh v. Grenet, 86 A. 462, 
465, 238 Pa. 567. 

(4) The sums prescribed by- law 
as eharges for Services rendered by 
Public offioers.—Collman v. Wana- 
maker, 149 P. 292, 293, 27 Idaho 342— 
25 C.J. p 1009 note 18. 

21 . 0^1.—Reynolds v- Reynolds, 58 
P.2d 660, 661, 14 Cal.App.2d 481. 
Fla.—Plood V. State, 117 So. 385, 386, 
95 Fla. 1003. 

Tenn.—State, for Use of Sullivan 
Oounty V. 0’Dell, 84 S.W.2d 677, 
169 Tenn. 248. 

^ N.T.—Thompson v. Wyaridanch 
Club, 127 N.Y.S. 195, 20b, 70 Misc. 
299. 

23. K.T.—Rainbow Palis Fisb & 


' Game Club v. Clute, 29 N.Y.S.2d 
948. 950, 177 Misc. 71. 

24. Fla.—Plood V. State, 117 So. 38 5, 
386, 95 Fla. 100*3. 

26. Ariz.—'Cochise County v. Wil- 
cox, 127 P. 758, 760, 14 Ariz. 234. 

25 C.J. p 1010 notes 28, 30. 

26. Okl,—Finley v. Territory, 73 P. 
273, 278, 12 Okl. 621. 

25 C.J. p 1010 note 32. 

27. Ala.—Autauga Banking & Trust 
€o, V. Allen, 125 So. 805, 806, 220 
Ala. 478. 

25 C.J. p 1010 note 33. 

28. Tex.—Witberspoon v. Sheppard, 
67 S.W.2d 1087, 1038, 123 Tex. 93— 
Veltman v. Slater, 217 S.W. 378, 
380, 110 Tex. 198. 

29. Cal.—Rose v. Superior Court in 
and for Imperial County, 252 P. 
765, 768, 80 CaLApp. T89. 

30. Utah.—Atwood v, Cox, 55 P.2d 
377, 390, 88 Utah 437. 

31. Ariz.—Cochise County v. Wilcox, 
127 P, 758, 760, 14 Ariz. 234. 

25 C.J. p 1010 notes 34, 36. 

As volmitary or compulsory 

(1> *‘A fee is always voluntaTy, in 
the sense that the party who pays it 
originally has, of his own volition, 
asked a public officer to perform 
certain Services, for him, which pre- 
sumably bestow upop him a benefit 
not sh^^d by other members of so- 
ciety.”—Stewart v. Verde River Ir¬ 
rigatio n & Power Dist., 68 P.2d 329, 
3,85^^49 Ariz. 531. 

(2) Webster defiLnes A fee as: “A, 
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[ charge for special Services which 
1 people are compelled to accept;” and 
also as “a charge for special Serv¬ 
ices which people are not compelled 
to accept, unless they choose.’"— 
Plood V. State, 117 So. 385, 38 6, 95 
Fla. 1008. 

32. Pia.—^Crawford v. Bradford, 2 
So. 782, 783, 23 Fla. 404. 

25 C.J. p 1010 note 40. 

33. Ind.—Seiler v. State, 65 N.E. 

• 922. 927, 160 Ind. 605, 619. 

25 C.J. p 1009 note 15. 

34. Ky.—'Commonwealth v. Bailey, 8 
Ky.*L. 110, 114. 

35. Ariz.—Cochise County v. Wil¬ 
cox, 127 P. 758, 760, 14 Ariz. 234. 

25 C.J. p 1010 notes 41-43. 

30. Ga.—Alexander v. Walton, 107 
S.E. 862, 863, 151 Ga. 645. 

25 C.J. p 1010 note 44. 

37. 111.—People ex rei. Gity of Pe¬ 
oria V. Weston, 193 N.E. 487, 489, 
858 111. 610. 

Pa.—:Pittsburgh v. Grenet, 86 A. 462, 
465, 238 Pa. 567. 

38. Mich.—People v. Goulding, 266 
N.W. 378, 380, 275 Mich. 353. 

39. Ind.^—Seiler v. State, 65 N.E. 
922, 927, 160 Ind. 605. 

40. Mich.—People v. Goulding, 266 
N.W. 378, 380, 275 Mich. 853. 

41. Ala,—^Autauga Banking & Trust 
Co. V. .Allen, 125 So^ 805, 806, 220 
Ala. 478. 

Ariz.—State ex rei. Colorado River 
CoifiBDLissiop V, Prohmiller, 52 P.2d 
488, 488, 46 Ariz. 413. 
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61 C.J. p 73 notes 53-56, and ^wages.”^^ 

Fees in connection with eorporations see Corpo- 
rations § 67, for incorporation; § 79 note 11, on 
extension of charter; § 437 notes 94, 95, for reg- 
istering stoek transfers; § S95 e (4) (a) notes 18, 
19, on 61ing reports; § 1620, on eonsolidation; and 
with reference to imports or exports see Customs 
Duties § 214. Fees of partieular persons see such 
C.J.S. tities as Attomey and Client §§ 61, 162; 
Jndges §§ 34, 38, 39, also 33 C.J. p 951 note 28-p 
952 note 35, p 958 note 39-p 959 note 64; Sheriffs 
and Constables § 217, also 57 C.J. p 1104 note 96- 
p 1105 note 6; and Witnesses §§ 35-48, also 70 C.J. 
p 67 notes 72-p 82 note 91. 

Phrases employing the word are set out in the 


foot Dote.^3 Other phrases as to which more re- 
cent adjndications have not been fonnd see 25 CJT, 
p 1010 notes 46-55. 

FEEBLE. Lacking strength, or capacity for forei- 
ble action or resistanee; weak; speeifieally, re- 
duced to a state of weakness, as by sickness or 
age.^^ The term as applied to eorporations means 
financially weak, denoting inability to sustain them- 
selves financially.'^^ 

Phrases employing the word are set out in the 
note.^® 

FEED. 

As a Nonn 

As referring to articles to be fed to animais, 


Cal.—Reynolds v. Reynolds, 58 P.2d 
660, 661, 14 01.App.2d 481. 

La,—Lobrano v. Plaquemines Parish 
Police Jury, 00 So, 422, 425, 150 
14. 

Pa.—McNair v. Allegheny County, 
195 A. 118. 121, 328 Pa. 3. 

25 C.J. p 1010 note 26—54 C.J. p 1124 
note 73. 

42. Ariz.—State v. Ash, S7 P.2d 270, 
273, 53 Ariz. 197. 

Cal.—Reynolds v. Reynolds, 5S P.2d 
660, 661, 14 CaLApp.2d 4SI. 

Colo.—Wilson V. City and County of 
Denver, 17S P. 17, 19, 65 Colo. 

484. 

25 C.J. p 1010 notes 26, 27—67 CJ. p 
2S6 note 86. 

Gist of distiactioxL 

(1) The term is distinguished from 
‘Vages*^’ or "saJary” in that it re¬ 
fers to compensation for partieular 
acts, whereas “wages” or "salary" 
refers rather to compensation for 
Work during a definite period of time. 
—Seiler v. State, 65 N.E. 922, 927, 
160 Ind. 605, 619. 

(2) “Fees” also are distinguishable 
from “wages” in being compensation 
paid to professional men, whlle the 
term “wages” is applied to the pay- 
ment for manual labor or other la¬ 
bor of manual or mechanical kind.— 
In re Stryker. 53 N.E. 525, 158 N.Y. 
526, 70 Am.S.R. 489. 

43. “Pees of ofiSce” 

(1) As the property of the state.— 
Collins V. Tarrant County, Tex.Civ, 
App., 242 S-W. 1103, 1105. 

(2) IJistingTiished from “peraui- 
site.*'—McKinney v. CoHingsworth 
County, Tex.Civ.App., 159 S.W.2d 234, 
%%1 —Hood V. State, Tex,Civ.App., 73 
S.W.2d 611, 613—Harris County v. 
Hammond, Tex.Civ.App., 203 S.W. 
445, 448. 

^3) As including- profits made by 
sheriff under statute relating to al- 
lowance to sheriff for support and 
maintenance of prisonera—^UCcEfn- 
ney v. Collingsworth County, supra. 


Other phrases 

(1) “Attomey fees allowed in 
criminal cases.”—Gabrielson v. Web¬ 
ster County, 210 N.W. 912, 913, 202 
lowa 673. 

(2) “Extra compensation, fee, or 
allowance” see 15 C.J.S. p 657 note 2. 

(3) “Fee bili” see Costs | 423. 

(4) “Fee, commisslon, bonus, gift 
or other consideration.”—Federal 
'Eand Bank of Berkeley v. Warner, 
Ariz., 54 S.Ct. 571, 292 U.S. 53, 78 L. 
Ed. 1120, 91 A.L.R. 380. 

(5) “Fee, fine, or other charga”— 
Commonwealth v. Pennsylvania Loan 
Corporation, 193 A. 141, 143, 127 Pa. 
Super. 253. 

(6) “Fees and emoluments.” 

U.S.—U. S. V. Hili, Mass., 7 S.Ct. 510, 

513, 120 U.S. 169. 30 L.Ed, 627. 

Mo.—State v. Dishman, 68 S.W.2d 

797, 798, 334 Mo. 874. 

(7) “Fees and expensea”—In re 
Nolanas Estate, 108 P.2d 385, 388, 56 
Ariz. 353. 

(8) “Fees, commissions, and per- 
Qtuisitea”—Witherspoon v. Sheppard, 
67 S.W.2d 1037, 1038, 123 Tex. 93— 
Veltman v. Slater, 217 S.W. 378, 380, 
110 Tex. 198. 

(9) “Fees of ali kinds.”—^Eastland 
I County V. Hazel, Tex.Civ.App.. 288 
I S.W. 518, 521—25 C.J. p 1010 note 51. 

(10) “Fees or costs,’’ as not in¬ 
cluding charges of a court reporter. 
—Estabrook v. King, C.C.A.Mou, 119 
F.2d 607, 610. 

(11) “Fees, salary, or conipensa- 
tion for official Services of officers 
of the United States” see Conapen- 
sation 15 O.J.Si p 657 note 4. 

(12) “M^mbership fee,’^ as not in¬ 
cluding an involuntary payment of 
moneys attempted to be enforced by 
depriving members of certain privi- 
leges.—Kiowa Council, No. 147, De- 
gree of Pocahontas of New York 
State of I. O. R. M. v. Great Council i 

630 


of New York, Degree of Pocahontas 
of I. O. R. M., 228 N.Y.S. 256, 259, 
132 Misc. 106. 

(13) “Qualifying fee” or a “fee for 
an annual permit,” paid as a condi- 
tion to the right of a Corporation to 
do business in the state.—Consolidat¬ 
ed Coal Co. V. State, 183 So. 650, 651, 
236 Ala. 489. 

(14) “Regulatory or enforcement 
fees,” such as license fees, inspec- 
tion fees, or examination fees, distin- 
guished from “raxes.”—State ex rei. 
Attomey General v, Wisconsin Con- 
structors, 268 N.W. 238, 243, 222 Wis. 
279. 

(15) “Retaining fee” see Attomey 
and Client § 61 notes 8, 9, and § 162. 

(16) “Taxes or fees,” as Including- 
contributions required under Unem- 
ployment Compensation Act.—'Lucas 
V. Murphy, Mo., 156 S.W.2d 686, 688. 

(17) “Withdrawal fee.”—E. A. 
Strout Farm Agency v. McTeer, 88 
A. 411, 111 Me. 169, 170. 

44. Century D. 

45. N.H.—Prench v. Uawrence, 81 A. 

705, 706, 76 N.H. 234. 

What constitutes corporate insolven- 

cy see Corporations § 1372. 

46. “reeble health” 

The words import that the person 
in such health is weak, sickly, debili- 
tated by disease or by age or decline 
of life, but they do not mean that 
the person is incapable of travei.— 
Uund v- Dawes, 41 Vt. 370, 372. 

Other phrases 

(1) “Feeble Congrega tional 

churches,” as designating churches 
of that denomination which are not 
self-supporting.—Freneh v. Law- 
rence, 81 A, 705, 706, 76 N.H. 234. 

(2) “Feeble-minded,” “feeble-mind- 

edness,” or “feeble minded person”" 
see the C.J.S. title Insane Persons 
§ 1, also 32 C.J, p 622 notes 61—68, p 
626 note 62, j 
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partieularly domestic animals, see the C.J.S. title 
Food § 1, also 26 C.J. p 751 note 8. 

In a mechanical sense, the motion or advance of 
any material which is being fed to a machine^ as 
nf cloth to the needle of a sewing maehine; also 
the material upon which a maehine operates, as the 
gxain mnning into a grinding-milL^? The word ad- 
mits of some ambignity. The “feed” meehanism is 
a part of the maehine, which elamps and Controls 
the material, and the material, when so clamped, 
partakes of the movements of the feed meehanism, 
so that the material may thus be eonsidered a part 
of the feed.^^ 

Phrases employing the word, both as a noun and 
as an adjective, are set out in the note.'^^ 

As a Verb 

To lend additional support, to strengthen ex post 
facto.^^ 

Phrases employing the verb are set out in the 
note.S^ 

TEEDER. Primarily, one who or that which gives 
or provides food or supplies nourishment; and 
speeifieally one who fattens eattle, especially for 
slaughter.S2 Applied to the animals themselves, 
“feeders” are such as are not ready for slaughter 


but require fattening to place them in eondition for 
eonsumption.^S 

In a different, but stili analogous, sense, a foun- 
tain, stream, or channel that supplies a main canal 
with water.5'^ 

FEEL. As a noun, a sensation of any kind, or a 
vague mental impression or feeling,^^ as in the ex- 
pression, the ^^feeP^ of a case.^® 

As a verb, to be conscious of;^^ to have experi- 
enee of; also, to try by toueh; examine by touch- 
ing with the hands or otherwise.^^ In the latter 
sense, the term may indicate deliberation.®^ 

In a derived sense, the word has been said to be 
equivalent to “believe” see Believe 10 C.J.S. p 239 
in Pocket Parts. 

Feeling. A verbal noun, defined as meaning the 
immediate quality of what is present to conseious- 
ness in sensation, desire, or emotion, eonsidered 
apart from all eomplication by thought; in a loose 
use, any eontent of eonseiousness, not reeognizable 
as thought or volition.^^ As a mental process, it 
has been deseribed as a faet, an ultimate faet, and 
distinguished from “judgment.^^^i In the plural, 
the term is broad enough properly to include both 
mental and bodily feelings.^^ 

Phrases employing the word are set out in the 
note.®^ Other phrases as to which more recent ad- 


47. Century D. 

‘48. U.S.—^Jones Special Mach. Co. v. 
Pentucket Variable Stiteh Sewing- 
Mach. Co., Me., 104 F. 556, 560, 44 
C.C.A. 33. 

49. Plirases constmed 

(1) “Feed meehanism.”—Jones 
Special Mach. Co. v. Pentucket Varia- 
ble Stiteh Sewing-Mach. Co., supra. 

(2) “Feed, provisions, and fuel.”— 
Aetna Casualty & Surety Co. of 'Hart¬ 
ford, Conn. V. Kimball, 222 N.W. 31, 
'33, 206 lowa 1251. 

(3) “Feed roll,” or automatic feed- 
er, used in connection with a rip- 
saw, deseribed as a toothed appli- 

' ance, something- like a saw, but 
working in front of the saw prop- 
er, and feeding the board to it au- 
tomatically, and tending to prevent 
the board from being thrown against 
“the sawyer by the hold its teeth 
'take.—Dean v. St. Louis Wooden- 
ware Works, 80 S.W. 292, 294, 106 
. Mo.App. 167. .,; , . 

(4) “Feed stable” see the C.J.S. 
"title Livery Stable Keepers § 1, also 

25 C.J. p 1011 note 69. 

(5) “Feed wire” see Electricity § 
1 p 476 note 49. 

(6) “Furnishing of shelter and 
: feed.”—^E1 Paso Cattle Loan Co, of 


EI Paso, Tex. v. Hunt, 228 P. 888, 
889, 30 N.M. 157. 

50. Eng.—Christmas v. Oliver, 5 M. 
& R. 202, 207, ‘Cited in Black L.D. 

51. Phrases constmed 

(1) “ ‘Feeding and watering’ live 
stock,” as not including showering to 
protect them from the heat, see Car- 
riers § 63 b. 

(2) “Feeds the .estoppel.”—Christ¬ 
mas V. Oliver, 5 M. & R. 202, 207, cit¬ 
ed in Black Li.D. 

(3) “Feed the mortgage,” as re- 
ferring to a subsequent title acquired 
by the mortgagor.—Black L.D. 

52. Webster New Int.D. 

Phrase constmed 

“Stock feeder,” as distinguished 
from “stock merchant or buyer.”— 
Jewell V. Sumner Tp., 84 N.W. 973, 
113 lowa 47. 

53. Mo.—McGraw v. 0’Neil, 101 S. 
W. 132, 135, 123 Mo.App. 691. 

54. Pa.—Graff v. Evergreen R. Co., 2 
Pa.Co. 502, 504. 

55. Century D. 

56. As a factor in aiding' a trier’8 
conclnsion 

“There are many factors aiding in 
a reasonable oonclusion which are 
presented to the trier of facts in 
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the first instance and not available to 
one going over the cold record. 
There is what might be called the 
‘feel’ of the case. This embraces a 
consideration of the witnesses, the 
manner in which they testify and 
their general attitude in the court- 
room. It embraces likewise the 
conduct of counsel.”—Cummings v. 
Kendall, Cal.App., 107 P.2d 282, 285. 

57. Webster New Int.D. 

58. Century D. 

59. Md.—Thillman v. Neal, 42 A. 
242, 245, 88 Md. 525. 

ea Century D. 

61. Conn.—^Vivian’s Appeal, 50 A. 
797, 798, 74 Conn. 257. 

62. Tex.—Western Union Tei. Co. v. 
Sweetman, 47 S.W. 676, 677, 19 
Civ.App. 435. 

63. Phrases constmed 

(1) “Feel doubtful,” as distin¬ 
guished from “deem.”—Smith v. Mis- 
souri Pac. R. Co., 44 S.W. 718, 719, 
143 Mo. 33. 

(2) “Feeling aggrieved.”—Brown v. 
Chase, 217 P. 23, 125 Wash. 542. 

(3) “Felt in through a window and 
struck her,” as indicating delibera- 
tion, and an intent to deliver the 
blow which followed.—Thillman v. 
Neal, 42 A. 242, 245, 88 Md. 625. 
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FiajOK. A person who eommits a felony;’^^ one 
who has committed felony; one convicted of fel- 
ony.^^ As nsed in a particnlar state statnte, the 
term has been defined as a person who has been con- 
victtjd by a court “of this state” of a crime whieh 
is or may be punishable by death or imprisonment 
in a state prison.^^ In the snbjoined note, examples 
are ^ven of what, in particnlar conneetions, the 
term has been held to inelnde and not to include.^^ 

PELONIA. Latin and Spanish, felony.^s In Span- 
ish feudal law, “feloma” designated an act of dis- 
loyalty or treason committed by a vassal against 
his lord, or of oppression by the latter against the 
former. The first was pnnished by forfeiture of the 
fief, and the seeond by loss of dominion.^^ 

PELONIA, EX VI TERMINI SIGNIFICAT QtTOD- 
UBET CAPITALE CRIMEN FELLEO ANI¬ 
MO PERPETRATUM.85 

TELONIA IMPLICATUR IN QUALIBET PRO- 
DITIONE.«6 

FELONICE. Latin, literally “felonionsly.”^^ 


FELONIOUS. Of, or pertaining to, or haring the 
qnality of felony proceeding from an evil heart 
or purpose; done with a deliberate pnrpose to com- 
mit a crimewith intent to commit a crime 
wrongful;9l malicious, malignant, perddions, trai- 
torons, villainons.92 Xhe term eonnotes a deliber¬ 
ate and well-formed intent to do an act known to 
be wrong,93 or evil intent;®^ describes a willfnl 
act;®5 aj^d means and includes all that the word 
willfully imports, and in addition other elements of 
crime whieh constitute felony.® ^ 

When used in a statute, it may be synonymous 
with “criminal,” see Criminal 21 C.J.S. p 1153 note 
82 in Pocket Parts, and “fraudulent.”®'^ 

Phrases emplo 3 dng the word are set out in the 
note.® 8 

FELONIOUSLY. A term whieh has been defined 
generally as meaning having the quality of a fel¬ 
ony j®® proceeding from an evil heart or purpose, 
done with a deliberate intention of committing a 
crime wickedly and against the admonition of the 


79. N.Y.—In re La Grange, 274 N.Y. 
S. 702, 706, 153 Misc, 236—In re 
Canter’s Will, 261 N.Y.S. 872, 880, 
146 Misc, 123. 

80. Black L.D. 

Plurases 

(1) "Convicted felon."—Perry v, 
Man, 1 R.I. 263, 265. 

Use of the word "convict” as signl- 
fying a condemned felon see Con- 
viets § 1 note 3. 

(2) "Felon editor.*’—^Lcyman v. 
Latimer, 3 Exch.D. 352. 

SL N.Y.—In re Cohen*s WiU, 298 
N.Y.S. 368, 373, 164 Misc. 98. 

82. Keld to include 

One convicted of attempt to com¬ 
mit second-degree grand larceny.—In 
re La Grange, 274 N.Y.S. 702, 705, 
153 Misc. 236. 

Heid not to Include 

(1) A person convicted in one Ju- 
risdiction of a crime whieh is there 
a felony is not necessarily a "felon” 
within a particnlar statute of anoth- 
er jurisdictioni—In re Cohen’s Wi!!, 2 
N.Y.S.2d 764, 765, 264 App.Div. 671. 

(2) One less than seventeen years 
old at the time of the offense 
charged.—State v. Connally, 182 So. 
318, 319, 190 La. 176. 

Spedflc applications of the term 
see 25 C.J. p 1012 note 96. 

8^ Black L.D. 

“Per feloniam”—with a criminal 
intention.—Black L.D. 

84. Escriche Diccionario. 

8?. X maxim. meaning “Felony, by 
force of term, slgnides any cap¬ 


ital crime perpetrated with a malig¬ 
nant mind.”—^Black L.D. 

86. A maxim meaning “Felony is 
implied in every treason.”—Black L. 
D. 

87. Black L.D. 

“Anciently an indispensable word 
in indictments for felony, and classed 
by Lord Coke among those voces 
artis (words of art) whieh cannot be 
expressed by any periphrasis or cir¬ 
cumi ocution.”—Black L.D., citing 4 
Blackstone Comm. p 307. 

83. Cal.—People v. Thomas, 208 P. 

343, 344, 58 Cal.App, 308. 
Simllarly expressed 

Of the grade or quality of a fel¬ 
ony.—Martin v. State, 142 So. 15, 163 
Miss. 454. 

89. Ky.—^Wood v. Commonwealth, 66 
S.W,2d 656, 560, 246 Ky. 829—Gate- 
wood V. Commonwealth, 285 S.W. 
193, 194, 216 Ky. 360, 

90. Fla.—Grooms v. State, 96 So. 
296, 85 Fla. 4. 

Miss.—Martin v. State, 142 So. 15, 
163 Miss. 454. 

91. As meaning wrongful "in that 
there was no color of right or excuse 
for the act,” 

Conn.—State v. Enanno, 114 A. 386, 
388, 96 Conn. 420. 

Del.—State v. Savage, 186 A 738, 
739, 7 W.W.Harr. 509. 

92. La.—State v. Dickerson, 71 So. 
347, 849, 189 La. 147. 

N.Y.—People y. K!napp, 274 N.Y.S. 

85, 90, 152 Misc. 368. 

Utah.—State V. Home, 220 P. 378* 
381, 62 Utah 376. 
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93« Ky.—Gatewood v. Common¬ 

wealth, 285 S.W. 193, 194, 215 Ky. 
360. 

"An act could not be felonions 
without being both malicious and un- 
lawful.”—State v. Home, 220 P. 378, 
381, 62 Utah 376. 

94. Ky.—Lanham v. Commonwealth, 
63 S.W.2d 585, 586, 250 Ky. 500- 

95. Ky.—Gatewood v. Common- 
' wealth, 285 S.W. 193, 194, 215 Ky. 

360. 

96. Ky.—Gatewood v. Common¬ 

wealth, supra 

97. Or.—State v. Albert, 242 P. 1116, 
1117, 117 Or. 179. 

Pa—Commonwealth v. Hartland, 24 
A.2d 160, 161, 147 PaSuper. 263. 

98. Phrases construed 

(1) "Felonious assault” see gener¬ 
ally Assault and Battery §5 73—84, 
110, 125. 

(2) "Felonious homicide” see the 
C.J.S. title Homicide § 1, also 29 C.J. 
p 1049 notes 11-16. 

(3) "Felonious intent,” generally 
see Criminal Law § 1 e notes 74, 75, 
and specifically see the particular 
criminal law tities. 

(4) "Felonious purpose.**—Traders 
& General Ins. Co. v. Grant, Tex.Civ. 
App., 137 S.W.2d 213, 214. 

(6) "Oyert felonious act committed 
in the presence of a custodian.—^Van 
Keuren v. Travelers’ Indemnity Co., 
1.08, S.E. 310, 27: GaApp. 367. 

99. Ind.—Mann v. State, 186 N.E. 
283, 284, 205 Ind. 491, 187 N.E. 343. 

1- Ky.—Wqpd v. Commonwealth, 56 
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law, that is, wickedly and nnlawfnlly with erim- 
inal intent;® wrongfully and with the intent of 
committin^ a felony or erirae.'^ Used in connection 
with an unlawfnl and forbidden act, the term sig- 
nifies that the aet ^ras dnne knowingly and pur- 
posely, not aecidentally or by mistake.^ The term 
imports intent,® and a willfnl aet;"^ and has been 
held to include “maliciously”® and ^^nnlawfnlly/^® 

It niay be synonymous with “criminally” see 
Criminally 24 C.J.S. p 1262 note 1 in Pocket Parts; 
and has been held equivalent to “fraudnlently,”^® 
“maliciously/’^^ “pui’posely,” and ‘^unlawfully.”^- 
It has been compared with, and distinguished from, 
“unlawfully,”^^ “willfully,”^^ and “wrongfully.”^® 

As a technical term in aeensations of erime see 
the C.J.S. title Indictments and Informations § 135, 
also 31 C.J. p 699 note 7-p 701 note 42. 

FELONY. See generaily Criminal Law § 6. Ne- 
eessity of eharacterizing an offense as a felony, or 
as eommitted feloniously, see the C.J.S. title Indict¬ 
ments and Informations §§ 109, 135, also 31 C.J. p 
670 notes 27-34, p 699 note 7-p 701 note 42. Par- 
ticular offenses as felonies see the specific C.J.S. ti¬ 
ties discussing sneh offenses. 

FELT. An unwoyen fabric of short hair or wool, 


or of wool and fur, agglutinated or matted togeth- 
er, with the aid usnally of moisture and heat, by 
rolling, beating, and pressurerabbit fur, the sep¬ 
arate hairs of whieh, when agitated in hot water,. 
congeal as it were into a seamless fabrie.^7 

FELTING-. That action, or quality, of wool whieh 
distinguishes it from hair and whieh is eaused by 
the tiny hooks or scales on wool, whieh grip and 
niat on pressure and eontaet with other strands;i8 
hence the process in making felt by whieh the fur 
fibers beeome interlocked with the wool fibers or 
with other fibers of fur for their whole length.l^ 
In this sense, the term has been compared with 

“stieking.”20 

FEMALE. Comprehensively considered, a generie 
terra, ineluding a variety of species,-^ and defined 
as raeaning the sex whieh eoneeives and gives birth 
to young; also a member of sueh sex.-- Applied 
to the human race, a woman.^® It is not a word of 
technical character, and may be substituted by the 
use of synonymous words, or words whieh plainly 
indicate a female, sueh as “her” or “she” and prop- 
er names applied to females only.-4 The term has 
been compared with “woraan.”^® 

Phrases employing the word are set out in the 
note.^® 


S.W.2d 556, 56ft, 246 Ky. S20—Gold- 
en V. Commonwealth, 53 S.W.2d 
1S5, 186, 245 Ky. 19—Garrett v. 
Commonwealth, 285 S.W. 203, 204, 
215 Ky. 484—Gatewood v. Com¬ 
monwealth, 2S5 S.W. 193, 194, 215 
Ky. 360. 

XSmhraces ewil lutent 

Utah.—State v. Horne, 320 P. 378, 
3S1. 62 Utah 376. 

2. Mo.—State v. Allister, 295 S.W. 
754, 757, 317 Mo. 348—State v. 
Young-, 286 S.W. 29, 34, 314 Mo. 
612—State v. Newlana 385 S.W, 
400, 402—State v. Mathes, 281 S.W. 
437, 439—State v. Smith, 281 S.W. 
35, 39, 313 Mo. 71. 

3- Me.—State v. Castner, 119 A. 112, 
122 Me. 106. 

Va.—Butts V. Commonwealth, 133 S. 
E- 764, 768, 145 Va. 800. 

4. R.I.—State v. Smith, 184 A. 494, 

* 499, 56 R.I. 168. 

5- Mo.—Mansur v. Lentz, 211 S.W. 
97, 99, 201 Mo.App. 256. 

6, Mich-—People v. Liocke, 266 N.W, 
570, 372, 275 Mich. 333. 

Wash.—^State v. McGuff, 177 P. 316, 
317, 104 Wash. 501. 

7. U.S.— U. S. V. Altman, D.C.N.Y., 
8 F.Supp. 880, 884—Howenstine v. 
tr. S., C.G.A.Cal., 263 F. 1, 4. 

Ky.—Catewood v. Commonwealth, 
285 &W. 193, 194. 215 Ky. 360. 


a. Ky.—^Aikman v. Commonwealth, 
18 S.W. 937, 938, 13 Ky.L. 894. 

38 C.J. p 355 note 44 [b]. 

9. Colo.—Bridffe v. People, 165 P. 
778, 779, 63 Colo. 319. 

Miss.—^Winston v. State, 90 So. 177, 
178, 127 Miss. 477. 

Utah.—State v. Lund, 286 P. 960, 
961, 75 Utah 559. 

66 C.J. p 45 note 28 [a]. 

10. Tex.—Jorasco v. State, 6 Tex. 
App. 238, 240. 

11. N.Y.—People v. Knapp, 274 N.T. 
S. 85, 90, 152 Misc. 368. 

12. Ind.—Mann v. State, 186 N.E. 
283, 284, 205 Ind. 491, 187 N.E. 
343. 

Ky.—Gatewood v. Commonwealth, 285 
S.W. 193, 194, 215 Ky. 360. 
«Pnrposely” held idenMcal iu effect 
Ind.—Carder v. State, 17 Ind. 307, 
308. 

13. Cal.—People v. Ranney, 1 P.2d 
423, 426, 213 Cal. 70. 

Ind.—^Weinzorpfiin v. State, 7 Blackf. 
186, 195. 

14i Me.—State v. Hyman, 102 A. 231, 
232, 116 Me. 419, 

68 C.J. p 294 note 11. 

15. La, —State v. Pellerin, 43 So. 
159, 161, 118 Ea, 547. 

16. Century B, 

17. Mkunfacttudii^ process 

“At first this is very flimsy and 
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must be handled with great care, but, 
as the barbs on the hairs interlock 
more and more completely, it be- 
comes more closely knit and stouter. 
This process is called the ‘harden- 
ing-" stage; it always was, and stili 
is, done by hand."—United States Hat 
Machinery Corporation v. Boesch 
Mfg. Co., C.C.A.Gonn., 108 F.2d 417. 

18. U.S.—Werk v. Parker, Pa., 231 
F. 121, 123, 145 C.C.A. 309. 

19- U.S.—Matteawan Mfg. Co. v. 
Emmons Bros. Co., C.O.A.Mass,, 
253 P. 372, 376. 

“reitiiig’, shrinking-, and cro 2 diigr” 

U.S.—United States Hat Machinery 
Corporation v. Boesch Mfg. Co., 
aC.A.Conn., 108 F.2d 417, 418. 

2(k U.S.—Matteawan Mfg. Co. v. 
Emmons Bros. Co., C.C.A.Mass., 253 
F. 372, 376. 

21- lowa.—State v. Hemm, 48 N.W. 
971, 972, 82 lowa 609. 

22. Black L.D. 

23. Ala.—Myers v. State, 4 So. 291, 
84 Ala. 11, 12. 

25 C.J. p 1012 note 8. 

24. Va.—Taylor v. Commonwealth, 
20 Gratt. 825, 827, 61 Va, 825, 827. 

25. lowa.—State y. Hemm, 48 N.W, 
971, 972. 82 lowa 609. 

26. Phrases coustmed 

(1> **Female abortionlst.'^—State v. 
Guaraheri, R.I., 194 A, 589, 592, 593. 
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FEME or FEMME. A womanj^T also, a wife, as 
in the phrase “baron et feme.”28 it was used in the 
feudal legal nomenelature and in the earlier text- 
books as properly expressing the feudal theory that 
the wife was subject to the husband.29 

Phrases employing the word are ,set out in the 
note,^® 

FEMICIDE. The killing of a woman; also one who 
kills a woman.31 

PEMININE. Of or belonging to females.32 

FENATIO or FEONATIC. In forest law, the fawn- 
ing of deer; the fawning season.^3 

FENOE. As a noun or as a verb, in its literal or 


primary sense of a barrier, see the C.J.S. title 
Fenees § 1. As a noun, in a derived sense, applied 
to those who make a business of receiving stolen 
property see the C.J.S. title Receiving Stolen Goods 
§§ 1, 14, also 25 C.J. p 1012 note 16. 

As a verb, in old Seotch law, to defend or protect 

by formalities.24 

Phrases employing the word are set out in the 
note.^^ 

FENGE-MOHTH or DEFENSE-MONTH. In old 

English law, a period of time, oeeurring in the mid- 
dle of summer, during whieh it was unlawful to 
hunt deer in the forest, that being their fawning 
season. Probably so called because the deer were 
then defended from pursuit or hunting.^6 


(2) “Female breeding- stock,” as 
meaning only those sufficiently ma- 
tured, or one year old.—Rodg-ers v. 
Perez, C.C.A.Nev., 12 F.2d. 923, 924. 

(3) “Female child” as equivalent 
to “woman child” see Child or Chil- 
dren 14 C.J.S. p 1110 in Pocket Parts. 

(4) “Female child under 14” see 14 
C.J.S. p 1110 note 4. 

(5) “Female heirs.”—Beall v. Har- 
wood, 2 Harr. & J., Md., 167, 171, 3 
Am-D. 532. 

(6) “Unmarried female,” as de¬ 
scriptive not only of those who have 
never married, but also of widows 
and divorced women.—People v. 
Weinstock, 140 N.T.S. 453, 458, 27 
N.Y.Cr. 53. 

(7) “Unmarried female of previous 
chaste character.”—State v. Hemm, 
48 N.W. 971, 972, 82 lowa 609. 

27- La.—Ducre v. Milner, App., 146 
So. 734, 736. 

Black L.D. 

See also Baron 9 C.J.S. p 1545 notes 
47, 48. 

29. Me.—Cummings v. Everett, 19 A. 
456, 82 Me. 260, 262. 

Sistorical note 

“In the feudal theory of the com- 
mon law, the wife was subject to the 
husband. They were styled in. the 
earlier law books, baron and, feme, 


or lord and woman. . . . Black- 

stone . . . says that the disabil- 

ithss of the wife are intended for 
thtr most part for her protection and 
benefit, 'so great a favorite is the 
female sex of the law of England.' ” 
—Cummings v. Everett, supra. 

30. “Perne sole” 

(1) Defined as meaning a woman, 
single, unmarried, not having a 
spouse. 

Del.—Kirkley v. Lacey, 30 A. 994, 
995, 12 Del. 213. 

La.—Ducre v. Milner, App., 146 So. 
734, 736. 

(2) The term may be applied to a 
married woman acting or contracting 
with reference to her separate estate. 
—Chew V. Henrietta Mining & Smelt- 
ing Co., C.C.Mo., 2 F. 5, 8, 1 McCrary 
222 . 

See also the C.J.S. title Husband and 
wife § 233, and 30 C.J. p 801 note 
70-p 802 note 82. 

Other phrases constmed 

(1) “Femme couleur libre,” as 
meaning a free woman of color, some- 
times abbreviated “F. C. L.”—Sunseri 
V. Cassagne, 185 So. 1, 4, 191 La. 209. 

(2) “Feme covert” see 21 C.J.S. p 
1033 note 31. 

(3) Feme coverfs jus disponendi, 
as meaning “A married woman’s right 
of disposing” [of her estate].—Smith 
v. Morgan, 8 Gill, Md-, 133, 139. 


(4) “Feme sole trader” and “feme 
sole trading acts” see the C.J.S. title 
Husband and Wife § 129, also 30 C.J. 
p 681 note 72-74, as to partnership 
with husband; §§ 204-208, also 30 C. 
J. p 762 note 82-p 769 note 63, as to 
carrying on business as sole trader. 

31. Black L.D. 

32. Black L.D. 

33. Black L.D. 

34. Black L.D. 

“To ^fence a conrt* was to open it 
in due form, and interdict all man- 
ner of persons from disturbing their 
proceedings. This was called ‘fenc- 
ing,’ that is to say defending or pro- 
tecting the court.”—Black L.D. 

35. Phrases constmed 

(1) “Fenced in common,” as indi- 
cating that two or more farms are in- 
closed by uniting the outside line 
fenees.—Markin v. Priddy, 20 P. 474, 
40 Kan. 684. 

(2) “Fenced off,” as meaning prop¬ 
erly protected, and not necessarily 
referring to a fenee in its literal 
sense.—Honor v. Albrighton, 93 Pa. 
475, 478. 

(3) “Fenee pole,” may include a 
heavy club.^—^Baker v. Hope, 49 Cal. 
598, 599. 

36. Black L.D. 
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§ 1 


FENCES 

This Titie includes structures for inclosing lands in general; statutory provisions relating thereto; 
rights, duties, and liabilities of proprietors or occupants of lands in respect of such structures; and le- 
gal proceedings relatii^ thereto. 

Maitcni not in this Titie, treated elsewhere in this wock, see DescriptiTe-Word Index 


§ 1. 
2 . 
5. 

4. 

5. 

6. 
7. 

a 

9, 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 
21 . 
22 . 
23. 


AriaLysis 

Definition and nature—636 

Right and duty to erect and maintain in general—p 638 
Statutory provisions—^p 638 
- Fenee district laws—p 638 

Right and duty to erect and maintain partition fences—^p 640 

- Prescription or custom—p 640 

-Agreement—p 641 

-Statutes—^p 642 

-Tennination of duty—p 644 

Division of partition fences between landowners—^p 645 
Contribution to cost of partition fences—^p 646 

-Actions to enforce—^p 647 

Fenee viewers—p 649 
Sufficiency of fences—^p 656 
Location and ownership—^p 657 
Removal or destruction of fences—^p 659 

-Civil liability—^p 659 

- Criminal responsibility—p 664 

Fencing lands of another—669 

Injuries caused by failure to erect or maintain fences— p 669 
Injuries caused by fences—^p 670 

-To persons—p 670 

-To animals—p 672 


§ 1. Definition and Nature 

A fenee is an fnelosing structure about a field or other 
space intended to prevent intrusion from without or sfray- 
ing from within. 

A fenee is an inclosing structure about a field or 
other space, or about any object, composed of wood. 


iron, or other materiai, and intended to prevent in- 
trusion from without or straying from within.^ 

It is nothing more than a line of obstacle, and 
may be composed of any materiai which will pre- 
sent a sufficient ohstniction.^ Thus a fenee may 
be constnicted of barbed wire,^ meshed wire,^ or 


1. Okl.—^Midland VaJley R. Co, v. 
Bryant 131 P. $78, 37 OkL 206. 

15 CU. p 1014 note 1. 

Tzotectioa as ohiect of fenes 
€M.—Meade v, Watson, 8 P. 311, 
«7 CsiL 5»1. 

^ CJT. p 1#14 note 1 [c]. 

2. nij—Allen v, Tobias, 77 IlL 16S. 
25 aj. p 1014 note 2. 


Stmctnre hnlll and itsed nv*» fauce 

is a fenee within a restrictive cove-» 
nant, even though clknbing rose 
bushes planted alonsside conceal 
some part of the structure.—Molony 
V. Belzer, 14 Pa.Dlst & Co. 781, 46 
Montg.Co. 262. 


E. 884. 173 Mass. 429, 430, 73 Am- 
S.R. 303, 45 L.R.A. 500. 

25 C.J. p 1014 note 3. 

Sufficiency of barbed wire fenee un¬ 
der statute see inffa 5 4. 

4. Sopported by Iron posts 

Pa.—^Molony v. Belzer, 14 Pa.Dist. & 
Co. 781, 46 Montg.Co. 262, 


3- M ass.—Qui^rley v. Clough, 53 N. 
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of wood,® boards,® rails,^ or stumps.* It may be 
a hedge,^ a wall,^® a trestle,!^ or a ditch^^ or 
trench^^ of sufficient dimensions.^^ 

A navigable or deep watercourse is sometimes 
deemed to be a fenee, or equivalent to or a sub¬ 
stitute for a fenee but the rule is otherwise as 
to a shallow stream that will not, under ordinary 
circumstances, prevent domestic animals from Cross¬ 
ing.^® 

A gate erected in a line of fenee is a part of the 
fence.^'^ 

Although different in construction,^^ a railroad 
cattle guard, gap, or pit is in a sense a fence^^ ^nd 
is deemed a fenee within the meaning of some stat- 
utes.”^ 

Posts merely set around a piece of land cannot 
be termed a fenee neither can the term “fenee” 
be construed to include a line of posts on which 
slats are nailed, where they are intended not to in- 
close or surround a field, but to prevent travelers 
from turning out of the road and trespassing there- 
on.^2 

A ''division fenee” is one dividing contiguous 


§ 1 

property.^s 

A "‘partition fenee” is a fenee on the land be- 
tween two proprietors, where there is no road, ah 
ley, or something else which would prevent erection 
of such fence.24 

A ''possession fenee” is an inclosure made by 
the lapping of fallen trees, and apparently con- 
structed only for the purpose of indicating a claimi 
to the ownership of the land surrounded thereby.^^ 

"To fenee” mesjis to indose with a fenee or oth- 
er protection.^® To “fenee in” a place, as against 
live stock, means to surround it by a fenee, so as 
to prevent the intrusion of such animals upon the 
inclosed premises.^'^ 

Terms distinguished, A “lawful fenee” means a 
fenee as defined by statute,while an “ordinary 
fenee” is a common or usual fence.^^ The term 
“lawful fences” is not necessarily synonymous with 
the term “ordinary fences,”^® or “sufficient 
fences.”^^ However, as discussed infra § 14, in. 
applying a statute defining a sufficient fenee the 
terms “lawful” and “sufficient” are necessarily syn¬ 
onymous. 


5 , V. Schwill, 124 N.E. 

389, 289 111. 190. 

25 C.J. p 1014 note 4. 

6- Mich.—Rose v. Linderman, 110 N. 
W. 939, 147 Mich. 372, 11 Ann.Cas. 
198. 

26 C.J. p 1015 note 5. 

7. Mich-—Rose v. Linderman, supra. 
25 C.J. p 1015 note 6. 

Worm fenee 

(1) The term “fenee" includes an 
ordinary worm or Virginia rail fenee., 
— Rose V. Linderman, 110 N.W. 939, 
147 Mich, 372, 11 Ann.Cas. 198. 

(2) Lpeation bf rail or Worm fences 
see infra § 15. 

8. Mich.—Rose v, Linderman, supra. 

9. lowa.—Kinney v. Kinney, 74 N.W. 
688, 104 lowa 703, 40 L.R.A. 626. 

25 C.J. p 1015 note 8. 

10. Va.—Kamball v. Carter, 27 S.E. 
823, 95 Va. 77, 38 L.R.A. 570. 

25 C.J. p 1015 note 9. 

IL lowa.—Hilliard v. Chicago & N, 
W. R. Co., 37 lowa 442. 

12. Mich.—Rose v. Linderman, 110 
N.W. 939, 147 Mich., 372, 11 Ann. 
Cas. 198. 

25 C.J. p 1015 note 11. 

13. lowa—Hilliard v. Chicago & N. 
W. R. Co., 37 lowa 442. 

14. Conn.—Fox v. Beehe, 24 Cobji. 
271. 

25 C.J. p 1015 note 13. , \ 

15. Mich.—Rose v. Linderman, UIO 
N.W. 939. 147 Mich. 372, 11 Aim. 
Cas. 198. 

25 C.J. p 1015 note li. 


Location of fenee across stream see 
infra § 15. 

16. N.C.—Jones v. Witherspoon, 52 
N.C. 555, 78 Am.D. 263—State v. 
Lamb, 30 N.C. 229. 

17. Mont.—Scheffer v. Chicago, M. 
& P. S. R. Co., 163 P. 566, 63 Mont. 
302. 

25 C.J. p 1015 note 16. 

18. Ala—Carrollton Short Line R. 
Co. v. Lipsey, 43 So. 836, 150 Ala 
670. 

19. Ala.—Carrollton Short Lirie R. 
Co. V. Lipsey, supra 

20. Ind.—Louisville, New Albany & 
C. R. Co. V. Porter, 97 Ind. 267. 

25 C.J. p 1015 note 19. 

Fences and cattle guards along or 
on railroad right of way see the 
C.J.S. title Railroads §§ 176-181, 
also 51 C.J. p 707 note 47-p 714 
note 80. 

21. Tex.—Burch v. State, Cr., 67 S. 
W. 500. 

22. ' N.C.—State v. Roberts, 7 S.E. 
714, 101 N.C. 744. 

23. Mont.—Hbar v. Hennessey, 74 P. 
452, 29 Mont. 263, 260. 

24. lowa—Osgood V. Nam es, 184 N, 
W. 331, 191 lowa 1227—Ilewitt v. 
Jewell, 12 N.W. 738, 739, 59 lowa 
37, 38. 

Other deflhltd.O(a8 

Any structure, hedge, or diteh ,in 
the nature of a fenee, used for,the 
purpose of inclosure, such as good 
husbandmen g^nerally keep, and such 


as shall on the testimony of skiliful 
men appear to be sufficient, is a par- 
tition fenee.—Endere v. McDonald, 31 
N.E. 1056, 1057, 6 Ind.App. 297. 

“Q-ate” in partition fenee comes 
within the phrase “i>artition fenee. 
—Robinson v. Schlitz, 115 S.W. 472,. 
473, 135 Mo.App. 32. 

25- Tex.—Freedman v. Bonner, Civ. 
App., 40 S.W. 47. 

26. lowa—Mackie v. lowa Cent. R. 
Co., 6 N.W. 723, 54 lowa 540. 

27. Tex.—Ft. Worth & R. G. R. Co. 
V. Swan, 78 S.W. 920, 97 Tex. 338. 

26 C.J. p 1015 note 24. 

28w Mo.—^Russell v. Hannibal & St.. 
J. R. Co., 83 Mo. 507—Smith v. Chi¬ 
cago & A. R. Co., 105 S.W. 10, 127 
Mo.App. 160—^Ayres v. St. Lpuis, 
M. & S. E. R. Co., 101 S.W- 689, 
690, 124 Mo.App. 422. 

Mont.—Smith v. Williams, 2 Mont. 
195, 201. 

29. Conn.—^Hine v. Wooding, 37 
Conn, 123. 

30. Conn.—^Hine v. Wooding, supra 

3L Pa—Robison v. Fetterman, 9 Pa. 
Cas. 604, 14 A. 245. 

Defined 

“Sufficient fepees" mean fences 
such as farmers of piActical knowl^ 
edge and experience would consider 
as sufficient tp prptect the crop from 
injury by tisually orderly cattle.— 
Robison y. Fetterman, supra. 
Sufficiency bf' fences generally see 
infra § 14. 
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§ 1 


While, as stated supra this section, a hedge is or- 
dinarily considered a fenee, and is so recogxiized 
by the statutes o£ some jurisdictions,^- it is not a 
fenee within the meaning of some of the statutes 
relating to fences.^^ 

§ 2. Right and Duty to Erect and Maintain 
in General 

As a general rule a landowner may buifd a fenee 
along the boundary of his property. 

It has been held that a landowner has an inher- 
ent right to erect a boundary fenee along the divi- 
sion line of his propert>\34 

§ 3. Statutory Provisions 

Statutes exist, in many jurisdictions, dealing with 
and regulating the erection and maintenance of 
fences. Fenee district laws are considered infra § 
4, and statutes dealing with partition or division 
fences are considered infra § 8. Fencing require- 
ments under the so-called Stock Laws are consid¬ 
ered in Animais § 110 b. 

Examine Pocket Parts for later cases. 

§ 4. - Fenee District Laws 

a. In general 

b. Taxation 

a. In General 

Statutes exist provFding for the establishment of 
fenee distriets, on petition or election by their residents, 
for the ptirpose of erecting and marntafning fences. 

The statutes of some States provide for the es¬ 
tablishment of fencing districts in accordance with 
the wishes of the residents of such districts, as as- 
certained by an election or by petition.^^ These 
statutes generally specify the qualifications of the 
persons who may vote or sign the petition,^^ the 


number or proportion of owners who must sign the 
petition,^'^ and the ofEcial, or officials under whose 
direction such elections are to be held and by whom 
the resuit is to be ascertained and declared.^^ 

An election held pursuant to such a statute is not 
void for mere irregularities,^^ but it has been held 
that an election held on any other date,"^® or at any 
other place,than that provided by statute is nec- 
essarily void. 

The action of the officials in such proceedings is 
ministerial and not judicial,^^ and consequently 
they have no power to entertain a counterpetition, 
or pass on a contest over the resuit of an election.^^ 
However, wffiere no review is provided by statute 
the action of such officials within their jurisdiction 
is final and conclusive,^^ and the courts have no 
power to interfere therewith."^^ 

It is the province and duty of these officials to 
declare the result,^^ and if they refuse to declare 
the resuit, they may be compelled to do so by 
mandamus.^ Where so required by statute, an 
application to an ordinary or other official acting 
in a fenee district election to examine and count 
certain retums should be made in writing, distinct- 
ly setting forth the grounds of the proceedings de- 
sired,^® and such application should be made be- 
fore the official declares the result.'^^ 

Fencing board. Some statutes require members 
of a fencing board to take an oath of office, to 
adopt written pians for the construction of a fenee, 
and to hle a written report of the cost with a des- 
ignated county officer. However, failure to take 
these steps is not a jurisdictional defect, it being 
waived by a failure to object thereto within the 
time limited by statute.^^ 

Lands included. Under some statutes, land may 
be annexed to an existing fenee district in a man- 
ner therein provided,^! as, for example, by order 


32. Mich.—Rose v. Linderman, 110 
N.W. 939, 147 Mich. 372, 11 Ann. 
Cas. 19S. 

25 C.J. p 1016 note 31. 

33- Kan.—GriiRth v. Carrothers, 119 
P. 548, 86 Kan. 93. 

26 C.J. p 1016 notes 32, 33. 

34. Pa.—Dyba v. Borowitz, 7 A.Zd 
600, 136 Pa.Super. 532. 

Easements as affecting right to build 
fences see Easements § 98. 

35. Ark.—Hili v. Gibson, 154 S.W, 
203, 107 Ark. 130. 

25 C.J. p 1044 note 10. 

Constitutionality of statutes see Con^ 
stitutional Law § 142. 

Btpck. law districts see Animais S 
110 a. 


36. Ala.—Flowers v. Grant, 30 So. 

94, 129 Ala. 275. 

25 C.J. p 1044 note 11. 

37- Ark.—Stiewel v. Fencing Dist. 
No. 6, 70 S.W. 308, 71 S.W. 247, 71 
Ark. 17. 

25 C.J. p 1044 note 12. 

38. Ga.—Harris v. Perryman, 30 Sl 
E. 663, 103 Ga. 816. 

25 C.J. p 1044 note 13. 

33. Ga.—Mize v. Speight, 9 S.E. 

1080, 82 Ga. 397. 

25 C.J. p 1044 note 22. 

4a Ga.—Reeves v. Gay, 18 S.E. 61, 
92 Ga. 309- 

41. Ga.—Dyson v. Pope, 71 Ga. 205. 

4KI. Ga.—Meadows v. Tayior, 10 S. 

E, 204, 82 Ga, 738. 

25 C.J. p 1044 note 14. 
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43. Ga.—^Harris v. Perryman, 30 S. 
E. 663, 103 Ga. 816—Meadows v. 
Tayior, 10 S.E. 204, 82 Ga. 738. 

44. Ga.—Skrine v. Jackson, 73 Ga. 
377. 

25 C.J. p 1044 note 16. 

45. Ga.—Seymour v. Almond, 75 Ga. 
112—Skrine v. Jackson, 73 Ga. 377. 

46- Ga.—Steward v. Peyton, 77 Ga. 
668 . 

47. Ga,—Steward v. Peyton, supra. 
48- Ga.—^Dyson v. Pope, 71 Ga, 205. 
49k Ga.—Dyson v. Pope, supra. 

50i Ark.—Stiewel v. Fencing Dist. 
No. 6, 70 S.W. 308, 71 S.W. 247, 71 
Ark. 17. 

51. Validlty of statnte 
Pope*s Digest 5 5786, authorizing 



FENCE8 


C.J. S. 

of the county court on compliance with conditions 
specified in the applicable statute.^^^2 Qn compliance 
with the statutory requirements, the court is under 
a duty to grant the order of annexation.53 

After land has been properly added to an exist- 
ing fenee district by annexation, all funds on hand 
may and should he expended on behalf of the whole 

district as enlarged.54 

Wdiere the intent of the statute providing for 
the creation of fenee districts is to benefit persons 
engaged in agricultural pursuits, or at least a rural 
population, land in an incorporated town cannot be 
annexed to a fenee district.55 

Contraets. Although work done in the building 
of a fenee was under a void contract made with 
the fenee district, payments made for such work, 
in an amount not excessive or fraudulent, could 
not be recovered.5® 

b. Taxation 

Fenee districts may be empowered to levy taxes to 
defray the cost of fences erected by such districts. 

The legislature may provide for levying a tax to 
defray the cost of the fenee erected around a fenc- 
ing district^^ An assessment under such a statute 
must conform to the requirements of the act, or it 


§ 4 

is altogether unauthorized.^^ However, it has been 
held that a tax will not be defeated for mere irreg- 
ularities which can be corrected^^ or for failure to 
follow provisions which are merely directory.^® 

An objection that the assessment does not com- 
ply with the petition is not well taken where the 
change or deviation in the original pians did not 
increase the length or cost of the fenee. 

The fact that the money used in construction 
of the fenee is borrowed by the county commis- 
sioners on their individual account will not inval- 

idate an assessment.^^ 

Amount. In the absence of fraud, an assess¬ 
ment approximately equal to the actual cost is not 
excessive or illegal.^^ 

Apportionmenf. The tax must be uniformly ap- 
portioned on all the assessable realty in the fenc- 
ing district, irrespective of the amount of fencing 
required in each county included in the district.®^ 

Land taxable. The assessment must be for the 
benefit of the land taxed,®^ although a presumption 
exists that the property owners within the fenee dis¬ 
trict will be benefited.66 Hence, where fencing dis¬ 
tricts are created exclusively for the benefit of ag¬ 
ricultural lands, land loeated in an incorporated 


the annexation of “lands near or ad¬ 
jacent to any fencing district organ- 
ized pursuant to the law,” is valid 
as a general statute, even though au- 
thorizing the annexation of lands 
to a fenee district created by special 
act, such statute not constituting 
a prohibited amendment of a special 
or local law.—Barber v. Edwards, 
141 S.W.2d 831, 200 Ark. 940. 

52. Petition 

After denial of petition for annex¬ 
ation of lands to fencing district, on 
ground that majority in value or 
acreage of the lands was not repre- 
sented, second petition could be flled 
at any time thereafter, involving dif¬ 
ferent lands representing a majority 
in value of the lands or acreage 
sought to be annexed, and three of 
the parties to the first petition could 
join other parties in the second peti¬ 
tion.—-Armstrong v. Bull, 144 S.W.2d 
707, 201 Ark. 377. 

Cousolidation of separate petitions 

Separate petitions for annexation 
of territory to fenee district were 
held properly Consolidated for hear- 
ing.—^Norton v. No Fenee Dist. No. 2, 
26 S.W.2d 878, 181 Ark. 560. 

Notice 

Lands embraced in separate peti¬ 
tions for annexation of territory to 
fenee district were held properly in- 
cluded in saine notice, such notice be- 
ing substantial compliance with 


statute.—^Norton v. No Fenee Dist. 
No. 2, supra. 

Collateral attack 

Order of county court is valid 
against collateral attack.—Barber v. 
Edwards, 141 S.W.2d 831, 200 Ark. 
940. 

53. Ark.—^Armstrong v. Bull, 144 S. 
W.2d 707, 201 Ark. 377. 

54. Ark.—Barber v. Edwards, 141 S. 
W.2d 831, 200 Ark. 940. 

55. Ark.—Johnson v. Owen, 152 S. 
W.2d 311, 202 Ark. 761. 

56. Ark.—Barber v. Edwards, 141 S. 
W.2d 831, 200 Ark. 940. 

Reason for rule 

District could not accept such work 
without paying its reasonable value. 
—Barber v. Edwards, supra. 

57. Miss.—Browning v. Mathews, 18 
So. 658, 73 Miss. 343. 

25 O.J. p 1044 note 30. 

Annexed territory 

Act authorizing annexation of ter¬ 
ritory to fenee district providing no 
means for assessing annexed lands 
must be read with statute under 
which original district was estab- 
lished.—^Norton v. No Fenee Dist. No. 
2, 26 S.W.2d 878, 181 Ark. 560. 

53. N.C.—Bradshaw v. Guilford 

County, 92 N.C. 278. , 

59. ' N.O.—Simpson v. Mecklenburg, 
84 N.C. IS*'». 


Presumption of regularity 
Ark.—Eagle v. Fencing Dist No. 2, 
121 S.W. 340, 91 Ark. 378. 

25 C-J. p 1044 note 31[a]. 
eo. Ark.—Stiewel v. Fencing Dist. 
No. ' 6 , 70 S.W. 308, 71 S.W. 247, 71 
Ark. 17. 

Advertising for proposals for con- 
tract work 

Ark.—Stiewel v. Fencing Dist. No. 6 , 
supra 

61. Ark.—Stiewel v. Fencing Dist. 
No. 6 , supra 

612. Ark.—Eagle v. Fencing Dist. No. 

2, 121 S.W. 340, 91 Ark. 378. 

63. Ark.—Stiewel v. Fencing Dist. 
No. 6 , 70 S.W. 308, 71 S.W. 247, 71 
Ark. 17. 

64- N.C.—Greene County Comrs. v. 

Lenoir County Comrs,, 92 N.C. 180. 
25 C.J. p 1045 note 41. 

Reapportionment on changlng hound- 
aries 

Where the boundaries of a district 
are changed, reapportionment of the 
fencing must be made, although no 
allowance is made for any further 
survey.—Henderson v. ' Dearing, 117 
S.W. 1066, 89 Ark. 598. 

05 ^ —Harper v. New Hanover 

County, 45 S.B. 526, 133 N.C. 106. 

25 C.J. p 1045 note ’37, 

66. Ark.—^Henderson v. Dearing, 117 
S.W. 1066, 89 Ark. 598. 

2'5 O.J. p 1045 note »37 [b]. 
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town cannot be included in a fenee district for pur- 
pose of assessment,^’^ nor is the roadbed or right 
of way of a railroad to be included for such pur- 
pose.®® Likewise coal mines are not subject to as- 
sessment for construction of fences, unless the coal 
bearing land is also use fui for agricultural pur- 
poses.®® 

Collection and cnforcement. In a suit to enforce 
a fencing assessment as a lien against the property 
assessed, the description of the land in the com- 
plaint, or exhibits attached thereto, must be defi¬ 
nite and certain.'^^ 

Where a statute provides that suits to enforce 
collection of fencing assessments shall follow the 
procedure in suits for collection of assessments for 
local improvements, such provision has reference 
only to the mode of procedure and does not give 
the right to tax an attomey’s feeJ^ The fees of 
officers for Services in connection with the collec¬ 
tion of taxes are governed by the applicable stat- 
utory provisions.'^^ 

§ 5. Right and Duty to Erect and Maintain 
Partition Fenoes 

A landowner has a right, as a gerreral rule, to btiild 
a partition fenee on the common boundary of adjoining 
lands. However, apart from rights and duties which 
may arise from prescription, agreement, or statute, a 
landowner is under no obiigation to buHd, maintain, or 
contribute toward a partition fenee. 


Ownership of land carries with it the right to 
erect a division fenee on common boundaries of ad¬ 
joining landsJ^ On the other hand, apart from an 
obligation to build, maintain, or contribute to a par¬ 
tition fenee which may arise by prescription, agree¬ 
ment, or statute, no duty so to do is incumbent on 
the landownerJ^ 

Although a fenee actually exists between adja¬ 
cent lands, it will become a partition fenee, and the 
obligations and rights of the adjacent owners, un¬ 
der the partition fenee statutes, will arise only on 
its being made a partition fenee by agreement, or 
by proceeding in the manner prescribed by statute, 
unless the jurisdiction is one in which it is provided 
by statute that all fences constructed or used by 
adjoining owners as partition fences, unless other- 
wise specially agreed, shall be deemed partition 
fences, and shall be built, maintained, and paid for 
as in the statute provided- 

§ 6. - Prescription or Custom 

A duty to maintain a partition fenee may arise from 
prescription or local custom. 

The obligation to maintain a partition fenee may 
arise by prescription,or even by local custom.78 
Where, however, a fenee is maintained only at in- 
tervals, and not continuously during the period of 
prescription, no prescriptive obligation can arise.79 


67. Ark-—Johnson v. Owen, 152 S. 
W.2d 311, 202 Ark. 761. 

68. Ark-—Stiewel v. Fencing- Dist. 
No. 6 , 70 S.W. 308, 71 S.W. 247, 71 
Ark. 17—Little Rocfc & F. S. R. 
Co. V. Huggins, 43 S.W, 145, 64 
Ark. 432. 

25 CJ. p 1045 note 39. 

69. Ark,—Stiewel v. Fencing Dist. 
No. 6 , 70 S.W. 308, 71 S.W. 247, 71 
Ark, 17. 

7a Ark.—-Little Rock & F. S. R. Co. 
V. Huggins, 43 S.W. 145, 64 Ark- 
432. 

71. Ark.—Eagle v- Fencing Dist No- 
2, 121 S.W. '340, 91 Ark- 378. 

72. Fees for fillng d^inqneixt tax 
list 

Ohancery conrt clerk was held en- 
titled to fees for recording delxn- 
■quent tsur list in fenee district al- 
tbtough no redempttem certificates 
were issued, and district bid in prop¬ 
erty.—No Fenee Dist. No. 1 v, Gmm- 
bles, 7 S.W.2d 977, 177 Ark. 784. 

73; Va.^—Good v. Petticrew, 183 S.E. 
217, 165 Va. 526—^Willing v, Book- 
er, 168 S.E. 417, 160 Va. 461. 
SnOnra aad. eifTect of zigliik 

right and the hurden in tliis 
respect of owners of adjoining land 
are in common and equaL That dif¬ 


ferent estates or interests may exist 
in one parcel of such lands does not 
destroy or affect the common right 
and hurden. Each estate and inter- 
est in each parcel of the land may 
enjoy the right and from its incep- 
; tion is subject to the possible hurden 
of the exercise of the right unless it 
has been freed expressly or implied- 
ly by tbe parties (or their predeces- 
sors in title> who own each of the 
adjoining parcels . . . and those 

creating the estate or interest”— 
Willing V. Booker, 168 S-E. 417, 419, 
160 Va 461. 

I Effect oxL adjoining owner 

j One owning less estate than own- 
er in fee cannot object to building of 
line fenee.—Willing v. Booker, 168 
S.E. 417, 160 Va. 461. 

Along roadway 

Where lot held by one owner fn 
fee ran with roadway to which an- 
other had like title, di-vision fenee 
w^ lawful structura—^Willing v. 
Booker, supra. 

Easements as aflfecting right to build 
fences see Easements § 98. 

74. Del.—Carey v. Schweitzer, Su¬ 
per., 134 A. 52, 54, «3 W.W.Harr. 21, 
citing Corpus Juris. 

Mass---T-I>eane v. Garms% 200 N.Et 
923, 924, 294 Mass. 221. 

640 


'Pa.—^Hoehn v. Miller, 7 PaDist. & 
Co. 516, 39 Lanc.L.Rev. 429, 74 
Pittsb.Leg.J. 455. 

25 C.J. p 1018 note 53. 

“At common law, no landowner 
was required to fenee against a 
neighbor"'s land. Each owner was 
bound to keep his cattle from pass- 
ing from his own to his neighbor^s 
land, and was liable for their tres- 
passes."—Deane v. Gamiss, supra. 
Duty to inclose or restrain animais 
see Animais § 106. 

75. Mo.—Jones v. Derosset App., 
185 S.W. 239. 

25 C.J. p 1018 note 54. 

Duty to maintain before division see 
infra I 10 . 

76. Ind.—Burefc v. Davis, 73 N.E. 
192, 35 Ind.App. 648. 

35 C.J. p 1018 note 55. 

77. Det—Carey v. Schweitzer, 134 A- 
52, 54, 3 W.W.Harr. 211, citing 
Cbrptis Jiirls. 

25 C.J. p 1018 note 56, 

78; S.O.—^Knox v. Artman, 37 Sl-CA*. 
283. 

25 CLJ. p 101« note 57. 

79u Vt.—Gorpenter y. Cook, 41 A. 
1038, 71 Vt UO. 
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A statute as to partition fences will not interfere 
with an obligatiori as to the maintenance of such a 
fenee existing by prescription.^O However, the 
rule of prescription does not apply in a proceeding 
by an adjoining owner to recover the cost of erect- 
ing a fenee under the statute.^l 

Particular portion of fenee. It has also been held 
that the respective owners may become bound by 
prescription to maintain a specific portion of a par- 
ntion fenee,but there is authority to the con- 
trary where statutory procedure has been set up 
holding that such obligation can arise only by vir- 
tue of the statute or by express or impHed agree- 
ment.^^ However, from a joint maintenance of 
a fenee by adjoining owners, however long contin- 
ued, no prescriptive obligation on either of them to 
maintain a separate and distinet part of the fenee 
can arise.S^ 

§ 7. —— Agreement 

Valid agreements between adjoining landowners will 
govern the rights and liabilities of the parties with re- 
spect to the erection, maintenance, and repair of parti- 
tton fences. 

The owners of adjacent lands may make valid 
agreements as to the construction and maintenance 
of partition fences,even where the subject is 
regulated by statute,and, as stated in Covenants § 


69, the agreement may be in form of a covenant 
running with the land. In such case, the rights and 
liabilities of the parties will be measured by the 
terms of the agreement 

The agreement carries with it, by implication, the 
right to do such things as are necessary in order 
to build the fenee,and where the agreement men- 
tions no time within which the fenee is to be erect- 
ed, the law implies a reasonable time,^® So where 
the width of a partition fenee is not stipulated, a 
reasonable width is implied.^^ 

Implied agreement. An agreement to maintain a 
portion of a partition fenee may arise by implica¬ 
tion,but an agreement will not be implied against 
an adjoining owner from mere silence during the 
erection of a partition fenee with his knowledge,^^ 
nor will any agreement be implied, after his de- 
cease, against his son, who is not the owner of 
the property benefited.^^ 

Even if a reference in a deed, in its descrip- 
tion of a division line, to a conditional fenee may 
be taken as conclusive proof of an agreement by 
the parties to erect and maintain a division fenee, 
the ruling will not be extended so as to apply to 
parts of the division line to which the deed does not 
so refer.^^ 


sa Ga.—Collins v. Cochran, 49 S.E. 

771, 121 Ga. 785, 

25 C.J. p 1018 note 62. 

"-Adjoining owners may acquire a 
prescriptive rig-ht to the maintenance 
of a partition fenee notwithstand- 
ing a statute relating to such fenc¬ 
es.’"—Carey v. Schweitzer, 134 A. 52, 
56, 3 W.W.Harr., Del., 211. 

81- Del,—Carey v, Schweitzer, su- 
pra. 

82. N.H.—Gibson v. Heyward, '30 A. 
407, 67 N.H. 365. 

25 C.J. p 1018 note 58. 

83. N.J.—Castner v. Riegel, 24 A. 
484, 54 N.J.Law 49S. 

25 C.J. p 1018 note 59. 

84. Me.—Webber v. Glosson, 35 M^e, 
26. 

85. Del.—Carey v. Schweitzer, 134 
^ A. 52, 54, 3 W.W.Harr. 211, citing 

Corpus Juris. 

lowa.—Osgood V. Names, 184 N.W, 
331, 191 lowa 1227. 

25 C.J. p 1018 note 64. 

Consldexaddou 

The mutual promises to build and 
maintain a partition fenee consti¬ 
tute a sufficient consideration to 
support such an agreement.—Baynes 
V. Cha^tain, 68 Ind. 376. 

Constructtoit of coutract 
The a^eem^nt will, he construed 
ia accord with the construction 
placed thereon by the» papties, over 

S6 C.J.S.—41 


a period of years.—^Wilklow v. Ben- 
nett, 237 N.Y.S. 665, 227 App.Biv. 
273. 

Agreements concerning location see 
infra § 15. 

Parol agreements see the C.J.S. title 
Prauds, Statute of, § 84, also 27 
O.J. p 204 notes 81-86. 

86. Ind.—Retter v. Retter, App., 40 
N.E.2d 385. 

lowa.—Nichols v. Fierce, 212 N.W. 
151, 202 lowa 1358—Osgood v. 

Names, 184 N.W. 331, 191 lowa 
1237. 

W.Va.—'Cutright v. Sexton, 127 S.E. 
728, 729, 99 W.Va. 69, citing Corpus 
Juris. 

25 C.J. p 1019 note 65. 

’’While the statute provides a pro¬ 
cedure for ascertaining and fixing the 
rights and duties of coterminous 
proprietors with respect to a divi¬ 
sion fenee, it is not exclusive, but 
they may by contract adjust their 
respective rights and obligations.” 
Neb.—Meyer v. Perkins, 130 N.W. 
986, 89 Neb. 59, 62, Ann.Cas.l912C 
468. 

W.Va.—Cutright v. Sexton, 127 S.E. 
728, 729, 99 W.Va, 69. 

Statutory provisiou for arbitxatioiL 

Agreement is not afCected by stat¬ 
ute pt^viding; for arbitration of dis¬ 
putes between such landowners, and 
may be enforced inicourt as ajiy oth- 

^1 


er contract.^—Cutright v. Sexton, 127 
S.E. 728, 99 W.Va. 69. 

Waiver of statutory provisions: 
Generally see infra § 8. 

Relating to sufficiency of fenee see 
infra § 14. 

87. Ind.—Retter v. Retter, App., 40 
N.E.2d 385. 

lowa-.—Osgood V. Names, 184 N.W. 

331, 191 lowa 1227. 

N.Y.—Wilklow V. Bennett, 237 N.Y. 
S. 665, 227 App.Div. 273. 

88 . Mich.—Newberry v. Bunda, 100 
N.W. 277, 137 Mich. 69. 

89. Mass.—Lawton v. Pitchburg R. 
Co., 8 Cush. 230, 64 Am.D. 753. 

9CX N.J.—Morton v. Reynolds, 45 N. 

J.Daw 326, 46 Am.R. 776. 
Application of statutory Standard 
where agreement silent see infra 
§ 14. 

91. Ind.—Retter v. Retter, App., 40 
N.E.3d 385. 

lowa,—Schnare v. Gehman, 9 lowa 
283. 

25 C.J. p 1019 note 70. 

92. Conn.—Chesebro v. Lockwood, 91 
A. 188, 88 Conn. 219. 

93. Conn.—Chesebro v. Dockwood* 
supra. 

94. Ky. — Sturgill v. RturgiU, 202 S. 
W. 311, 180 Ky. 170. 
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Persons bound or protccied. An agreement be- 
tween adjoining landowners with respect to a par- 
tition fenee not constituting a covenant running 
with thi- land does not bind a successor in 
without notice of the agreement,unless such suc¬ 
cessor in interest acquiesces therein, either express- 
]y or by implication,^" nor does it, without an as- 
signment, inure to the benefit of a successor in ti~ 
tle not a party to the agreement.®^ 

It has been held that the representative of a de- 
ceased owner who was a party to a partition fenee 
agreement is not bound for any future repairs un¬ 
der such agreement,^^ 

Landlord and ierumt. Where a landlord con- 
traets with his adjoining owner to build, maintain, 
and repair part of a partition fenee, his tenant, by 
virtue of his occupancy of the landlord^s land, is 
bound to the same extent as his landlordA Howev- 
er, a tenant who has agreed to erect a partition 
fenee cannot be compelled to build, and the injured 
party has no remedy but an action on the agree¬ 
ment. 2 

Where the controlling feature of a contract was 
the making of fences on specified lines, so that each 
of the parties shouid be restored to the possession 
of pasture held by him under his lease, such pro- 
vision must prevail over any other general purpose 
stated by the contract.^ 

Assignahility. An agreement to fenee is assign- 
able,^ and the obligation to fenee will pass under 
the assignment of an instmment to which it is in- 
cident.5 

Recording. Notwithstanding a statutory require- 
ment that a partition fenee agreement be record- 
ed, an unrecorded agreement is as effectual between 


the parties thereto as if recorded.^ 

§ 8. - Statutes 

a. In general 

b. Persons affected 

c. Lands affected 

a. In General 

Rights and duties with respect to partition fences are 
usually regulated by statute. The statute ordinarily may 
be superseded by agreement of the parties. 

The duty to erect and maintain partition fences, 
and all matters connected with their erection and 
maintenance, are usually regulated by statute.'^ Be- 
fore a duty to build, maintain, or repair a partition 
fenee can arise under such a statute, the conditions 
imposed thereby must be complied with.^ 

These statutes do not impose an absolute require- 
ment to build and maintain such fences and the 
parties may dispense with them if they so agree.^ 
The statutory remedies for violation of the du¬ 
ties imposed are not exclusive of relief at law or 
in equity,lO and may be waived by agreement of 
the parties.^^ When the statutory provisions have 
been waived the parties are left to their common- 
law rights and remedies,^^ ^nd the statutes have no 
application.^2 However, an agreement, in eflFect 
modifying the statutory duties, between predeces- 
sors in title, not constituting a covenant running 
with the land and hence not binding on subsequent 
purchasers without notice, does not prevent appli- 
cation of the statute and enforcement of rights 
thereunder.l^ 

ConstituHonality. Laws regiriating the huilding 
and maintenance of partition fences are enacted in 
the exercise of the police power and are sustained 
as constitutional.^5 


95. Conn.—Millner v. Elias, 125 A. 

470, 101 Conn. 280. 

96; Ind.—Hull V. Breedlove, 165 N. 

E. 328, 89 Ind.App. 460. 

97- Conn.—Millner v. Elias, 125 A. 

470, 101 Conn. 280. 

Ind.—Retter v. Retter, App., 40 N. 
E2d S85. 

snfflcient 

Ind.—'Retter v. Retter, supra. 

98. N.T.—Wilklow v. Bennett, 237 
N.T.S. 665, 227 App.IMv. 2 73. 

99u Pa.—Bland v. tJmstead, 23 Pa. 
316. 

1- Ind.—Baynes v. Ckastain, 68 Ind. 
376. 

fi. Mass.—Minor v. 18 Pick. 

266. 

3. Colo.—Tomkfns v. Smitli, 193 P. 
5S8, 69 Colo. 271. 

4t. v. Bann, 23 Barbt. 

461 .. ' ! 


f 5- N.T.—Parmelee v. Dann, supra. 

6. lowa.—v. Laubach, 168 N. 
W. 155, 183 lowa 1370. 

Reasou for role 

Purpose of recording- reauirement 
1 is to give notice of the making of 
the agreement and the parties al- 
ready have notice.—Little v. Lau- 
bach, supra. 

7. lowa,—Sinnott v. District Court 
in and for Clarke County, 207 N.W. 
129, 201 lowa 292. 

25 C.J. p 1019 note 82. 

8. WritfceBL re^iiesrt by ^joinzng 
landowner is essentia! under some 
statutes.—Sinnott v. District Court 
in and for Clarke County, 207 N.W. 
129, 201 lowa 292. 

Conditions preoed ent to right to con- 
tribution see infra | 12. 

IlL^—MoGill r. Comptoh, 66 III. 
327. 

2S C.J. p 1020 note 83. 

642 


Agreement to fenee as superseding 
statute see supra § 7. 

Waiver of statutory reguirements as 
to suiHciency of fenee see infra § 
14. 

10. Ind.—State v. Burkit, 108 N.E. 
113, 182 Ind. 665. 

25 C.J. p 1020 note 84. 

11. lowa.—Names v. Osgood, 184 N. 
W. 331, 191 lowa 1227. 

12. Ind.—Tomlinson v. Bainaka, 70 
N.E. 155, 163 Ind. 112. 

Kan.—Baker v. Robbins, 9 JraTt ^03. 
25 C.J. p 1020 note 85. 

Pa.—Miili^an v. Wehinger, 68 
Pa. 235. 

14u Ind.—^HulI V. Breedlove, 165 N.E 
328, 89 IndjVpp. 460. 

15. Kan.—Chaput v. Demars, 243 P. 
311, 312, 130 Kan. 273, quoting 

Coxpns 
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Construction. Partition fenee statutes have been 
accorded both a striet eonstniction, as in derogation 

of the eommon law,^® and a liberal eonstruction.^7 

Hawever, substantial complianee with their require- 
ments has been held both neeessary and sufficient.i^ 

These statutes must be eonstrued with referenee 
to the conditions which existed at the time of their 
adoption and whieh called them into existence.^^ 

b. Persons Affected 

Partition fenee statutes confer no rights or duties 
except between owners or occupiers of adjoining land or 
those Holding under them. 

Partition fenee statutes eonfer no rights or du¬ 
ties, exeept between the owners or oceupiers of ad¬ 
joining lands and those who hold under them.^O 
The statutes vary in the different jurisdietions, some 
conferring rights^i and imposing duties^^ only on 
the occupiers of adjoining lands, while others are 
eonstrued to render the remedies provided available 
either to the owner or oecupier of one tract of 
land^s against either the owner or oecupier of an 
adjoining tract.24 To be an occupant in the sense 
of these statutes, a person must be in possession and 
have the use and control of the land, with the right 
tv-> make erections, merely living and boarding on the 
premises being insufficient.25 


§ 8 

Although an owner is not liable under statute to 
an adjoining owner for erection or repairs of a par¬ 
tition fenee, yet if he consents, as owner, to the 
erection of the fenee by the adjoining owner, he 
is estopped from denying his liability.^^ 

The grantee of one who has built a partition fenee 
succeeds to the right of his grantor to enforce con- 
tribution from the adjoining owner or oecupier 
but there is contrary authority to the effect that the 
statutory right of contribution is a chose in action 
which is not assignable.28 An administrator is not 
personally liable in an action under a statute which 
provides that when one of the owners of adjoin¬ 
ing lands neglects to build his proportion of a par¬ 
tition fenee the person injured thereby may build it 
and recover therefor.29 

c. Lands Affected 

The statutes vary with respect to the lands coming 
within their scope. 

The partition fenee statutes differ with respect to 
the kind of lands coming within their scope. Some 
apply only to agricultural lands and do not require 
fences between urban lots,^® while others apply to 
all fences, those in towns and cities as well as those 
in the country.^^ Generally, statutes on the subject 
apply only to lands that are inclosed,^^ to lands 
that are occupied,'^^ or apply only to lands that 


Ohio.—McDorman v. Ballard, 113 N. 

E. 836, 94 Ohio St. 183. 

25 C.J. p 1020 note 87. 

Particular statutes or ordinances: 
Providing for lien see infra § 11. 
Relating to sufficiency of fenee see 
infra § 14. 

16. Wis.—Voelz v. Breitenfield, 32 
N.W. 757, 68 Wis. 491. 

25 C.J. p 1020 note 90. 

Striet eonstruction of statutes al- 
lowing recovery of double value 
see infra § 11. 

17. Ind.—Rhodes v. Dunn, 19 N.E. 
2d 876, 106 Ind.App. 367. 

lowa.—Osgood V. Names, 184 N.W. 

331, 191 lowa 1227. 

25 C.J. p 1020 note 92. 

18. Ind.—Rhodes v. Dunn, 19 N.E’2d 
876, 106 Ind.App. 367. 

Mo.—Sharp v. Quiney, O. & K. C. R. 
Co., 123 S.W. 507, 139 Mo.App. 525. 

19. Wash.—^Kobayashi v. Strange- 
way, 116 P. 461, 64 Wash. 36. 

25 C.J. p 1020 note 93. 

20. N.Y.—Crandall v. Eldridge, 46 
Hun 411—Ryan v. Rochester & S. 
R Co., 9 How-Pr. 453. 

21. Mass.—^Deane V. Garniss, 260 N. 
E. 923, 249 Mass. 221. 

25 C.J. p 1020 note 95. 

22 . Mass.—Deane v. Garniss, 200 N. 
E. 9,23, 294 Mass. 221. 

25 C.J. p 1020 note 96. 


23. N.Y.—Bronk v. Becker, 17 Wend. 
320. 

25 C.J. p 1021 note 97. 

24. Minn.—MeClay v. Clarke, 44 N. 
W. 255, 42 Minn. 363. 

25. Mich.—'Carpenter v. Vail, 36 
Mich. 226. 

Construetion of statutes limited to 
occupied lands see infra subdivi- 
sion c of this section. 

26. Ala.—Moore v. iLevert, 24 Ala. 
310. 

27. Kan.—Gray v. Edrington, 29 
Kan. 208. 

Mo.—Brawner v. Langton, 57 Mo. 516. 
25 O.J. p 1021 note 3. 

28. 111.—Hale V. Andrews, 75 111. 
252. 

29. Vt.—Cummings v. Brock, 56 Vt. 
308. 

30. Ohio.—^Zarbaugh v. Ellinger, 124 
N.E. 68, 99 Ohio St. 133. 

Pa—Hoehn v. Miller, 7 RaDist. & 
Co. 516, 39 L.anc.D.Rev. 429, 74 

Pittsb.Leg.J. 455. 

25 C.J. p 1021 note 6. 

31. Ky.—Grief v. Kahn, 7 S.W. 159, 
87 Ky. 17, 10 Ky.L. 87. 

32. Del.—Carey v. Schweitzer, 134 
A. 52, 54, 3 W.W.Harr. 211, citing 
Corpus Juris. 

1 25 C.J. p 1021 note 1 

643 


^^closed by fences” eonstrued 

The term, "inelosed by fences,” in 
statute requiring occupants of ad¬ 
joining lands so inclosed to maintain 
partition fences, while both continue 
to improve lands, does not mean im- 
proved lands only, nor uninclosed 
lands once inclosed,—Carey v. 
Schweitzer, 134 A. 52, 3 W.W.Harr., 
Del., 211. 

PuU or partiaJL Inclosnre 

(1) Under some statutes fenee 
viewers can order partition fenee 
even though neither parcel is fully 
inclosed with fences.—Deane v, Gar¬ 
niss, 200 N.E. 923, 294 Mass. 221. 

(2) Under others if only part of 
adjoining premises is inclosed or im- 
proved partition fences can be com- 
pelled only as to such part. 

lowa.—^Parmer v. Young, 53 N.W. 
279, 86 lowa 382. 

Me.—James v. Tibbetts, 60 Me. '557. 

33. 'Colo.—Maudlin v. Hanscombe, 20 
P. 619, 12 Colo. 204. 

25 C.J. p 1021 note 9. 

Several lands occupied iu commou 
Under statute authorizing fenee 
viewers to require partition fenee 
where land belonging to two persons 
in severalty has been '‘occupied in 
eommon” without partition fenee, 
parcels of land owned in severalty 
i are “occupied in commop” if no par- 
I tition fenee exists that would prevent 
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are improved,^^ but some are construed to ap- 
ply oniy to lands which will be benefited by the 
fence.^^ Where particular statutes of a jurisdic- 
tion are limited to improved or inclosed lands, other 
statutes of the same jurisdiction dealing with the 
same subject may be construed to apply only to 
wiid or unimproved lands.^® Some of the statutes 
apply to all lands whether inclosed or uninclosed, 
cultivated or uncultivated, or wild or wood lot.^*^ 

Occupation within the meaning of such statutes, 
means use such as to raake it advantageous, for the 
purpose of such use, to fenee; actual residence on 
the land is not required.^^ 

Land is under improvement when used to good 
purpose or tumed to profitable account.^® Thus 
land which is used or occupied for pasturage^*^ or 
buildings,^^ is considered improved, but land occu- 
pied by public buildings and open to public use is 
not within the requirement of such statutes.**^ 

Lands separated by lane. Where a public lane 
separates the lands of two owners, one cannot be 
Gompeiled to fenee under a statute requiring own¬ 
ers who improve adjacent lands to fenee,and 
substantially the same rule has been applied to lands 
separated by a private lane or a pent road on the 
land of both owners.*** However, the duty of ad- 
joining owners to fenee is not altered where such 
a pent road is wholly on the land of one and contig- 
uous to the other.*^ 

Under the express terms of some statutes requir¬ 
ing the building of partition fences, an owner of a 
right of way used as a farm outlet is included.*® 

§ 9. - Termination of Duty 

A statute or agreement covering the matter wilf de- 

trespasses by animals.—Deane v. 

Gamiss, 20» N.E. 224 Mass. 221. 

34. Mass.—Deane v. Garniss, supra. 

25 C.J. p 1021 note 10. 

•*Improved” ased in oontrast to 
“wUd” 

Mass.—^Deane y. Gamiss, supra. 

36w Ohio.—Zarbaug-h v. Ellinger, 124 
N.K 68, 20 Ohio St 133—Jennings 

V. Nelson, 15 Ohio App. 395. 

30 L Ky.—Sturg-m V. Sturgrill, 202 S. 

W. 311, 180 Ky. 170. 

»7. Ind.—Ashley v. Kelley, 149 N.E. 

277, 84 Ind.App. 303, rehearing de- 
nled 150 N.K 417. 

39. Colo.—Maudlin v. Hanscombe, 20 
F. 619, 12 Colo. 204. 

39. Ala-—^Johnson v. Frederick, 50 

So. 910, 162 Ala. 455. 

25 aJ. p 1021 note 13. 

40l Mass.—^Deane v. Garniss, ^0 N. 

K 92S, 294 Mass. 221. 

25 C.j: p 1022 note 14. 


termine when and how the duty to erect or maintain a 
partition fenee will terminate. Unity of ownership of ad. 
joining lands in one person will terminate such duty. 

When a statutory method of terminating the ob- 
ligation as to partition fences is prescribed, the ob- 
ligation continues untii such method has been com- 
plied with,*7 and if the duties with respect to the 
erection and maintenance of such a fenee are cov- 
ered by an agreement of the parties, it will controi 
their duration and termination.*^ 

One at whose solicitation a division fenee was 
apportioned after the adoption of a herd law, and 
who with the adjoining owner acquiesced in the ap- 
portionment and erected a fenee accordingly, can¬ 
not afterward of his own motion relieve himself of 
the obligation to keep his portion of the fenee in 
repair.*^ 

Permitting land to lie in cotnmon. Where one of 
the adjoining owners chooses to let his land, or a 
part of it, lie in common, he may do so, and be 
relieved of his corresponding obligation to con¬ 
tribute to the maintenance of a partition fence.^^ 
This may be done even though the land has been 
inclosed and improved, and an assignment made,^^ 
provided he gives the adjoining owner due notice 

of his intention.52 

Unity of ownership, Unity of o^wnership of ad¬ 
joining lands acquired by one of the owners, on 
whom the duty to repair a partition fenee rested, 
destroys such obligation.^^ It is otherwise with re¬ 
spect to a prescriptive obligation on the owner of 
land to maintain a partition fenee who becomes a 
tenant in common of the adjoining land.^* 

48. Colo.—Tomkins v. Smitli, 193 P. 
558, 69 Colo. 271. 

25 C.J. p 1023 note 29. 

49. lowa.—Barrett v. Dolan, 32 N. 
W. 189, 71 lowa 94. 

50. lowa.—Farmer v. Toung, 53 N. 
W. 279, 86 lowa 382. 

25 C.J. p 1022 note 26. 

51. Pa.—Smith V. Johnson, 76 Pa. 
191. 

25 C-J. p 1023 note 27. 

Redivision of remainder of fenee aft¬ 
er laying in common of part of 
land see infra § 10. 

Removal of fenee after laying in 
common see infra § 16. 

52. Minn. 1 —Boenig v. Homberg, 24 
Minn. 307. 

53. 111.—Conklin v. Newman, 115 K. 
K 849, 278 IlL 30. 

54k Mass.—^Bhmey v. HuU, 5 Piefc- 
503. 


41. N.H.—Wi^g-in v. Baptist Soc., 43 
N.H. 260. 

4fi. N.H.—^Wiggin v. Baptist Soc., 
supra. 

Pa.—Whyte v. East Whiteland Tp., 
2 ChestCo. 219. 

25 C.J. p 1022 note 16. 

43. Pa.—Rotirer v. Rohrer, 18 Pa. 
367. 

44. Vt—Carpenter v. Cook, 30 A. 
998, 67 Vt. 102« 41 A. 1038, 71 Vt. 
110 . 

25 aj. p 10-22 nota 18. 

45. Vt.—Carpenter v. Cook, supra. 

46. Ohio.—Zarbaugh v. Ellinger, 124 
N.K 68, 99 ORio St. 133, 6 L.KA. 
208, 120 K.E. 879, 97 Ohio St 340. 

Lack of obligation of owner of serv¬ 
ient estate to fenee way generaily 
see Easements 4 94 b» 

47. IlL—Hoag v. Switzer, 61 ILI, 294 
—^Brown v. Brown, 23 IlL App. 90. 
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§ 10. Divisiori of Partition Fences between 
Landowners 

The duty of maintaining the entire fenee resta on 
each of the adjoining owners uniess there has been a 
division by agreement or under statutory provisions. 

Until there has been a division of a particular 
fenee and assignment of a distinet portion to each 
party to build and maintain, the duty of maintain¬ 
ing the entire fenee rests equally on both of the 
parties, and neither can allege neglect on the part 
of the other.55 Jn such case each party has a right 
to build and maintain such portions of a fenee, or 
all, as he sees fit,^^ although until a legal division 
is made no right to any particular portion of a fenee 
can b^ asserted.57 

Statutes as to partition fences generally provide 
that the portions which adjoining landowners shall 
construet and maintain shall be assigned to them 
by officials sometimes known as fenee viewers, on 
application made by one of such owners when they 
cannot agree.^S The statutes have reference only 
to cases where the parties cannot or do not agree 
on a division,59 but a positive disagreement is not 
necessary to give the fenee viewers jurisdiction, the 
absence of a binding agreement being sufficient, 
except perhaps in cases of prescription,^! Where 
there has never been a legal division of a partition 
fenee either by agreement or under the statute, the 
fact that the fenee in controversy has been main- 
tained by the respective owners for many years, 
does not bar adjoining owners from having a legal 
division under the statute at any time they desire,®2 

A division of the fenee by agreement is of the 


same force and effect as a division by the fenee 
viewers under the statute,®^ and where adjoining 
owners divide a partition fenee for maintenance un¬ 
der the statute, the agreement inures to their gran- 
tees.®^ 

Whole or partial division. In some jurisdictions 
it is not necessary to assign the whole of a fenee 
between adjoining owners, a division of a part be¬ 
ing legaL®^ In other jurisdictions, however, the 
statutes contemplate a division of the whole fenee 
and not merely a part thereof.^® 

Equality of hurden. The statutes generally con- 
tain provisions designed to secure equality of bur- 
den, such as provisions that each adjoining owner 
shall make and maintain one half or a just propor- 
tion of the fenee, or that the fenee shall be divided 
into equal sbares.®*^ Some statutes are construed to 
require each owner to build and maintain a por¬ 
tion that is equal, with reference to the cost and 
expense of construction and maintenance,®^ or with 
regard to the conveniences of fencing.®^ To secure 
equality of shares it is not necessary that the whole 
portion of the fenee assigned to each owner should 
be contiguous.*^® 

Redivision. If the land of one adjoining owner 
is sold in different parcels after a division of a par¬ 
tition fenee, either by agreement or under the stat¬ 
ute, so that new coterminous proprietors are intro- 
duced, each one extending over a part only of the 
line so divided, a new adjustment and division be- 
comes necessaryJ^ 

Where, after a fenee between adjoining landown¬ 
ers has been divided throughout the whole length, 


KiL—Gibson v. Heyward, 30 A. 407, 
67 N.H. 265. 

25 C.J. p 1022 note 33. 

56. lowa.—De Mers v, Rohan, 102 
N.W. 413, 126 lowa 488. 

25 C.J. p 1023 note 30. 

56. lowa.—Sinnott v. District Court 
in and for Clarke County, 207 N. 
W. 129, 201 lowa: 292. 

57. lowa.—Sinnott v. District Court 
in and for Clarlce County, supra.' 

Bestraint by injunctibu 

Injunction permanentiy restrain- 
ing“ landowner from constructingr pr 
assuming control of-his part of par¬ 
tition fenee, bocause fenee viewers 
acted iU^gtally, was h,eld ipaproper, 
plainti^ J^eing- eptitlbd to iniunction 
only until leg-al division was made. 
^-^inrfOltt V. District Ooilrt in and 
for Clarke- County, suipra. 

58. Mass.—Deane v. Garpiss, 200 N. 

E. 933, 294 Mass. 221. i 

^ aJ.’ ^ '1023 note ‘ ^ 

Rence viewers generally see infra §i 

12. ' l 


59. lowa.-—^Nichols v. Fieree, 212 3^. 

W. 151, 202 lowa 1358. 

25 C.J. p 1023 note 32. 

OJ. —Glidden v. Towle, 31 N.H. 

147—York v. Davis, 11 N.H. 241. 

61. N.H.—York v. Davis, supra. 
N.T.—Adams v. Van Alstyne, 25 N. 

y. 282. 

62. lowa.—Morr^son v. Kipping, 290 
N.W. 5^, 327 lowa 1146. 

Pmdingr of *w) legal division sns- 
talned 

low^—Morrison v. Kipping, supra. 
63., jTex .—^Aclair ; v. Stallings, Civ. 

App , 165 S.W. 140. , 

.25 C.T iP 1033’ note 33. 

04; Mo.—:Yoakum: v. Davis, 144 S. 
W. 877, 162 /Mo.App.. 253. 

Me.-Tf-Prescott v. Siudgett, 13 Me. 
423. " 

Mass.—^Alger y.‘PooL 11 Cush. 450. 

25 C.J. p 1023 hoie 37. ’ 

'6^ N.J.-^astner v. -Riegel, 24 A. 

484, 54 N.J.Law 498. 

25 C.J. p 1023-iiote 38. ’ ' ’ 
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67. Colo.—Maudlin v. Hanscombe, 20 
P. 619, 12 Colo. 204. 

25 C.J. p 1023 note 39. 

Extent of duty 

Provision that coterminous owners 
are mutually bound equally to main¬ 
tain a division fenee requires each 
to contribute his share of land, ma- 
terial, and labor for its erection and 
maiiitenanoel—Schmuck v. Beck, 234 
P. 477, n Mont. 606. 

68. Mass.—^Newell v. Hili, 2 M^etc. 
180. 

25 C.J. p 1024 note 40. 

69. N.Jr.—Titman v. 8mith, 38 A 
810, 61 N.J.Law 191—Castn^r v. 
RiegOl, 2*4 A. 484, 54 N.J.lLaw 498. 

70- Me.—Prescott v. Mudgett, '13 
Me. 423. 

25 C.J. p 1024 note 42. 

71. N.H.—^Waiker v. Wetherbee, 23 
A. 621, 65 N.H 656, 660. 

25 C.J. p 1024 note 43. ’ 
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one o£ the owners lays a part of the land on the ^ 
line in comraon or takes such other steps as relieve 
him from further contribution to maintain the fenee 
there, see supra § 9, the other owner will be entitled 
to a new division of the rest of the fenceJ^ 

§11. Contribution to Cost of Partition Fen- 

ces 

a. In general 

b. Amount or measure of recovery 

c. Lien 

a. In General 

Fenee statirtes generally permit a landowner to buJld 
or repair the entire partition fenee on failure of the ad¬ 
jacent owner to fauild or repair his share, and to enforce 
contribution. 

The statutes generally provide that, where one 
adjacent owner does not construet or maintain his 
portion of a partition fenee, the other adjacent 
owner may construet ali of it or make ali necessary 
repairs and may recover from the defaulting owner 
the value of his proper share of such construction 
or maintenance,"^ after compliance with conditions 
precedent, as discussed infra § 12. In some States 
the statutes provide for the construction or repair 
of partition fences by township trustees at the ex¬ 
pense of a defaulting landowmer,'^'^ and some of such 
statutes provide for assessment and collection of the 
cost from the affected landowners as taxes.’'^ 

To authorize recovery under a statute the case 
must be brought within its terms.'^® Generally, an 
action to recover contribution cannot be maintained 


uniess the fence^is built on the line which divides 
the premises of the parties, i£ this is knowm and un- 
disputed.'^'^ If, however, parties use a fenee as a 
partition between their lands it is wholly immaterial 
whether it is on the exact boundary line, so far as 
the obligation to maintain the fenee or contribute 
to its construction is concerned,^^ ^nd if there is 
in reality a partition fenee, the fact that the line 
is in dispute does not relieve the adjoining owners 
from the duty of contributing to its maintenance,'^^ 
nor oust the proper tribunal of jurisdiction to en¬ 
force the duty.^® 

Where the owner of land which has been unin- 
closed incloses it, he is required to pay one half or 
a just proportion of the value of a partition fenee 
already standing to the owner who erected it.^^ 
However, the owner of lands which remain unin- 
closed cannot be charged with the expense of, or 
be compelled to contribute to, the cost of a parti¬ 
tion fenee for the sole benefit of his adjoining own- 

er.82 

b. Amount or Measure of Eecovery 

Generally half the value of the fenee is the limit of 
recovery. Some statutes, however, permit recovery of 
double the expense or value of the defaulting owner's por¬ 
tion of the fenee or repairs. 

Under some statutes the amount recoverable ex- 
tends to, and is limited by, one half of the value 
of the fenee,the value of the fenee in the con- 
dition in which it is found, rather than the cost or 
worth of the materials and labor entering into its 
construction or repair, being controlling.^'^ Other 
statutes, however, allow the party building the en- 


72. N.H.—Jones v. Perry, 50 N.H. 
131 

N-Y.—Chamberlain v. Reed, 14 Hun 
403. 

25 O.J. p 1024 note 45. 

73. Wis.—Voelz v. Breitenfield, 32 
N.W. 757, 68 Wis. 491. 

25 C.J. p 1024 nOte 46. 

:^ew feiLO» on llae 

Where one of two adjoining owners 
ihaa erected, when the two properties 
were both his, a fenee which was 
not on the division line between the 
two lots, he may be made to con¬ 
tribute toward building a fenee on 
the division line, it not appearing 
that the existing fenee had been 
maintained as a substitute for a 
division fenee or to avoid conti fbu- 
tion thereto.—Odenwelder v. Frank- 
eufield, 26 A. 97, 153 Pa. 526. 

74* Ind.—Rhodes v, Dunn, 19 N.E. 
2d 876, 106 Ind-App, 367—Ashley v. 
Kelley, 149 N.E. 377, 84 Ind.App. 
303, rehearing denied 150 N.E. 417. 
25 C.J. p 1024 note 48. 


75. Only parties directly inierested 
are assessed.—^Trustees of Prairie 
Tp., Holmes County, v. Garver, 180 
N.E. 747, 41 Ohio App. 232. 
Particnlar tax considered void 
Mich.—Brown v. Warner, 123 N.W. 

1113, 159 Mich. 274. 

76. 111.—Robillard v. Beaupre, 68 
Ill.App. 103. 

rowa.—Finney v. Kinney, 74 N.W. 

688, 104 lowa 703, 40 L.R.A. 626. 
ErectioiL hy tmstees 

While statute conferring power on 
board of trustees to erect partition 
fenee, on failure of landowner to do 
so after proper notice, and to assess 
cost against landowner must be lib- 
erally construed, there must be sub- 
stantial compliance with statute be- 
fore any authority exists in trustees 
to construet fenee and create lien 
against land.—Rhodes v. Dunn, 19 
N.B,2d 876, 106 Ind.App. 367. 

77. Mass.—Kennedy v. Owen, 131 
Mass. 431. 

25 O.J. p 1024 pote 50, 
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Necessity of location on line general¬ 
ly see infra § 15. 

78. lowa.—McAvoy v. Saunders, 143 
N.W. 548, 161 lowa 651—Card v. 
Dale, 25 N.W. 774, 67 lowa 552. 

79. Pa.—Trego v. Pierce, 12 A. 864, 
119 Pa. 139. 

25 C.J. p 1024 note 52. 

80. Pa.—Stephens v. Shriver, 25 Pa 
78. 

81. Colo.—Maudlin v. Hanscombe, 20 
P. 619, 12 Colo. 204. 

25 C.J. p 1024 note 54. 

82. 'La—Boucherau v. Guilne, 40 So. 
863, 116 hSL 534. 

25 C.J. p 1025 note 55. 

Jjimitation of statute to inclosed 
property generally see supra § 8, 

83. lowa—^Miles v. Tomlinson, 81 
N.W. 587, 110 lowa 322. 

Kan.—Griffith v. Carrothers, 119 P 
548, 86 Kan. 93. 

84. Ohio.—Robb v. Brachmann, 24 
Ohio St, 3. 

25 C.J. p 1025 note 57. 
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tire fenee to recover ali the damages ’ arising- from 
the neglect of the other.SS 

Where the value of the fenee determines the 
amotint of eontribution, some eourts hold that half 
thereof may he reeovered, although it is a better or 
more expensive fenee than would have satisfied the 
requirements of the statute,^® while others hold that 
eontribution ean be enforced only for a legally suf- 
heient fenee.^'^ At any rate one who builds or re- 
pairs a fenee must aet reasonably, and has no right 
to be extravagant either in materials or work.^^ 

Rehuilding. No recovery ean be had for the eost 
of unneeessary rebuilding.SQ 

Douhle value. In some jurisdictions, by statute, 
a landowner who builds sueh part of a fenee or 
makes sueh repairs as the adjoining owner should 
have built or made may reeover from the owner 
who is in default double the expense or value of 
his portion of the fenee or repairs.^^ Sueh statutes 
being penal as well as remedial are strietiy eon- 
strued, and will not be extended to eases not clearly 
within their provisions and ali proeeedings pre- 
seribed by sueh statutes must be strietiy followed.92 

c. Lien 

The amount recoverable from a defaulttng landowner 
under tfie fenee statutes is sometimes made a lien on his 
land. 

Some of the fenee statutes provide that the ex¬ 
penses of building or repairing a fenee shall be a 
lien on the land of the owner who is in default.^^ 


§ 12 

Sueh a statute is a proper exereise of the police 
power inherent in the state.^^ Some of these stat¬ 
utes have been construed as not applying to divi- 
sion fences existing under agreement or by pre- 
seription,95 2^3 not conferring a lien for re- 

pairs.^® 

§ 12. - Actions to Enforce 

a. Nature and form 

b. Conditions precedent 

c. Proeedure 

a. Nature and Form 

Ordlnariiy eontribution with respect to a partition 
fenee may be enforced in a law action. 

eontribution between adjoining landowner s with 
respeet to a partition fenee may ordinarily be en- 
foreed in a eivil action,legal in nature. An ac¬ 
tion brought under a statute to enforce contribu- 
tion for building or repairing a partition fenee is 
legal in its nature,except where the action or 
proceeding is one to enforce a statutory lien, in 
which case it is one in rem,^® calling for the exer- 
cise of the equity powers of the court.i 

b. Conditions Precedent 

AU prelimlnary steps prescribed by the statute must 
ordinarily be taken before an action to recover contribu- 
tion will iie. 

Unless the obligation sought to be enforced rests 
on a deed,2 or on agreement,3 all prelimifiary steps 
prescribed by the statute,^ as, for example, proceed- 


85. Neb.—Burr v. Hamer, 11 N.W. 
741, 12 iNeb. 483. 

25 C.J. p 1025 note 62. 

86. Ohlo.—Robb v. Brachmann, 24 
Ohio St. 3. 

87. Kan.—Griffith v. Carro thers, 119 
P. 548, 86 Kan. 93. 

88. Conn.—Guyer v. Stratton, 29 
Conn. 421. 

Kan-—Griffitb. v. Carrothers, 119 P. 

548, 86 Kan. 93. 

25 C.J. p 1025 note 60. 

89. Pa.—Treg-o v. Pierce, 12 A, 864, 
119 Pa. 139. 

25 C.J. p 1025 note 61. 

90. Mass.—Deane v. Garniss, 200 N. 
E. 923, 294 Mass. 221. 

25 C.J. p 1025 note 6'3. 

91. Me.—Cobb V. Cqrbitt, 3 A, 733, 
78 Me. 242. 

25 C.J. p 1025 note 64. 

Cottstruction of fenee statutes gen- 
erally see supra § 8. 

92. Wis.—Voelz V. Breitenfield, 32 

N.W. 757, 68 . Wis. 491. , - 

25 C.J. p 1025 note 65. 

93. Ind.—Collins v. Wilber, 89 N.E. 

272, 173 Ind. 361. m ‘ , 

25 C.J. p 1025 noto’. 66« 


: 94. Mich.—Gilson v. Munson, 72 N. 
W. 994, 14 Mich. 671, followed in 
Vincent v. Ackerman, 119 N.W. 
1085, t5'5 Mich. 614. 

95. Ky.—Muntz v, Mastin, 47 S.W. 
2d 515, 242 Ky. 694. 

96. Ky.—Muntz v. Mastin, supra. 

97. Mass.—Deane v. Garniss, 200 N. 
E. 923, 294 Mass. 221. 

Or.—^Ready v. Schmith, 95 P. 817, 
52 Or. 196. 

98. Wis.—Farr v. Spain, 31 N.W. 
21, 67 Wis. 631. 

Case or assumpsit 

(1) An action on the case is the 
proper one for this purpose.—San- 
ford V. Haskell, 50 Me. 86—25 C.J. p 
1025 note 73. 

(2) Usually assumpsit will not lie. 
—Howland v. Howland, 14 R.I. 560« 

(3) Assumpsit does lie where 
there is an agreement to pay half 
the expense.—Strong v. Slicer, 33 Vt. 
466. 

(4) This is so, alsb, where there ii^ 
a custom to sueh effect.^—^Walker v. 
Chichester, 4 S.C.L. 67. 
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99. Ind.—Collins v. Wilber, 89 N.E. 
'372, 173 Ind, 361. 


1. 

Ind.—Tomlinson 

V. 

Bainaka, 

70 


N.E. 155, 163 Ind. 

112. 



2. 

Mass.—^Kennedy 

V. 

Owen, 

134 


Mass. 227. 




3. 

Mass.—Rust V. Low, 

6 Mass. 

90. 


Mo.—Mackler v. Cramer, 32 Mo.App. 

542. 

25 C.J. p 1025 note 78. 

4. Notice to build 

Costs of erecting partition fenee 
by township trustees could not be as- 
sessed against landowner, where no- 
tice of request to landowner and 
trustees to build fenee was not made 
by adjoining owner but by adjoiningr 
owner's son, and there was no show- 
ing that son was authorized so to 
acL—Rhodes v. Dunn, 19 N.K2d 876, 
106 Ind.App. 367. 

Estimate of probahle cost 

Where township trustees failed to 
furnish landowner estimate of prob- 
able cost of construction of partition 
fenee requested by adjoining owner, 
and failed after construction of fenee 
to furnish him' statement of actual 
cost incurred, cost of erecting fenee 
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ings prescribed for the determination of the value 
of the fenee or of other matters by the fenee view- 
ers, disenssed supra § 10 and infra § 13, must be 
taken before an action will lie to recover contri- 
bution.5 

These rules, however are not universally adopt- 
ed. Thus the appointment of viewers, although pro- 
vided for by statute, has been held not a condition 
precedent to recovery.® It has also been held that, 
although the parties have by agreement fixed the 
part of a division fenee each is to keep in repair, 
a finding by the fenee viewers, as provided by stat¬ 
ute, of the necessity of repairs or rebuilding is a 
condition precedent to recovery from the default- 
ing owner,'^ 

Where the statute makes no provision for fenee 
viewers, an appraisal by them is not necessary to 
entitle an adjoining owner to maintain an action 
for the recovery of the expense of building or re- 
pairing a partition fence.^ 

Dcmand. Under some statutes before bringing 
in action against the defaulting owner a demand 
loT the amount claimed to be owing by him, as 
shown by the award of the fenee viewers if such 
an award is necessary, must be made.^ The de- 
jnand need not include a detailed statement or item- 
ized account of costs and expenses.^® The exhi- 
bition to the delinquent of the proper certificate, 
accompanied by a request of payment of the amount, 
is a sufficient demand.^i 

Consuliation with adjoining owtier. Where a 


statute provides for proceedings to enforce contri- 
bution in case the adjoining owners cannot agree, 
and to determine the amount to be paid by each, 
there is no implied condition precedent that the mov- 
ing party must consuit the other concerning the 
kind of fenee to be built and probable cost, before 
building, in order to recover therefor.^2 

Time of suit. Under a statute providing for re¬ 
covery uriless the cost is paid within “one month 
after demand,” an action commenced before the ex- 
piration of a month after demand for payment is 
prematurely brought^^ 

c. Procednre 

Jn actions to enforce contribution with respect to a 
partition fenee, plaintiff must allege and prove such facts 
as entitle him to recover. An action to recover double 
the expense of the fenee is triable by a jury, but not 
an action to foreclose a statutory lien. 

Plaintiffs pleading must contain sufficient alle- 
gations of compliance with conditions precedentl4 
and of defendant^s duty to build or repair.^^ 

Wffiere the action is brought under a statute which 
fixes the rights and duties of the parties, general 
allegations bringing the case within the statute are 
sufficient.!^ However, provisos not contained in the 
enacting clause of the statute need not be nega- 
tived.!*^ 

- An action to enforce a statutory lien being bne 
in rem, see supra subdivision a of this section, the 
compjaint therein need not contain the allegations 
necessary in an action on contract.!^ However, in 


could not be assessed against land- 
owner.—Hliodes v. Dunn, supra. 
Waitlxig' pexiod after motice 

•Landowi^r who begins construc¬ 
tio n of fenee without wai ting the re- 
quired time after notice to the ad¬ 
joining owner so to do cannot re- 
eover contribution, even though the 
fenee was not completed until after 
such time.—Briggeman v. Corrigan, 
198 P. 443, 60 Mont 205. 

5» Ma^ss^—^Deane v. Garniss, 200 N. 
jBL 923, 294 Mass. 221. 

—^Hoehn V. MiUer, 7 Pa.I>ist & 
Co. 516, 39 Lanc,*Li.Rev. 429, 74 
Fittsb.L»eg.J. 455. 

25 G.J. p 1026 note 80. 

Ifeairfng hy selectme!& Tmneoessary 
Where the statute does not pro¬ 
vide for a hearing by the selectmen 
viewing the fenee and order ing i es 
repair, defendant is not required to 
assert a claim that the fenee was 
not on the boundary line, but may 
assert such elaim when sued for 
double the cost of the repair b icause 
of failure to make such repair.— 
Millner v. BUas, 125 A. 470, 101 
Conn. 280w 


IrregTilarity in proceedings ts no 
iefense to action.—Deane v, Garniss, 
200 N.B. 923, 294 Mass. 221. 

IITotice of view 

(1) Although not expressly re¬ 
quired by statute.—Carpenter v. 
Woif, 76 Pa.Super, 363. 

(2) Notice of proceedings before 
fenee viewers see infra § 13. 

6. Ala.—Walker v. Watrous, S Ala, 
493, 42 Am.D. 646. 

7. Ilh—Bigelow V. Bumside, 109 N. 
E. 1045, 269 111. 324, affirming 193 
IlLApp. 302. 

8. N.Y.—l^erkins v. Perkins^ 44 
Barb. 134. , 

25 C.J. p 1026 note 83. 

9-. Mass.—Deane v. Garniss, 200 N. 

E. 923, 294 Mass. 923- 
25 C.J. p 1026 note Si. i 

10. Conn.—Hollister v, Holllster, 35 
Conn. 241. 

11- Minn.—Oxborough v. Boesser, 13 
N.Vy. 906, 30 Minn. 1. 

12 . Ala.—Johnson v. Frederick, 50 
So. 910, 163 Alat 455. 


13. Me.—Sanford v. Haskell, 50 Me. 

86 . 

14. Cal.—^Meade v. Watson, 8 P. 3II, 
67 Cal. 591. 

25 C.J. p 1026 note 90. 

15. Conn.—Sharp v. Curtis, 15 Conn. 
526. 

Bivisional natnre of fenee 

Under statutes which limit the ju- 
risdiction of the fenee viewers to 
matters relating to repair of a divi¬ 
sion fenee, in an action based. on an 
order for repair of a fenee it must 
be alleged that the fenee involved 
was a division fenee.—Millner v. 
Elias, 125 A. 470, 101 Conn. 280. 

16. Ind—Burck v. Davis, 73 N.E. 
192, 35 Ind.App. 648,- 

Mass.—Rust V. Liow, 6 Mass. 90, 

17. Ind.—^Tomlinson v: Bainaka^ 70 
' N.EL 155, 163 Ind. 112—Deemer v. 

Knight, 105 N.E. 868, 55 Ind-App. 
397. ^ 

la Ind-—Collins v. Wiiber^ 89 N.E. 
372. 173 Ind- 861. < - . 
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an action based on an implied promise to pay, al- 
legations of fact showing such a promise must be 
made to' entitle plaintiff to recover.^9 

Issuesj proof, and variance. In an action under 
a statute, to which defendant pleads a general de~ 
nial, plaintiff must prove all the facts necessary to 
recovery under the statute.^^ The proof must es~ 
tablish compliance with the requirements of the stat¬ 
ute with respect to proceedings before fenee view- 
ers, where such a proceeding is a condition pre- 
cedent to the action.^^ 

The actual interest which the parties have in a 
fenee is a (fuestion which cannot aris e in an action 
fot contribution brought under some statutes.^^ 

Burden of proof, The burden is on defendant to 
show that his lands are not inclosed and are there- 
fore within a statutory exception.^^ 

Admissibility and suficiency of evidence. Com¬ 
petent evidence on the issues in the case is admis- 
sible in an action to enforce contribution with re¬ 
spect to a partition fenee. Thus, where an issue in 
the case is whether the alleged division fenee was 
on the boundary line, evidence on such issue is ad- 
missible,^'^ it being proper, however, for the court 
to limit such evidence to provihg or disproving that 
the feijce was a divisional fence,^® In such an ac¬ 
tion the decision or certificate of the fenee vifewers 
is admissible,^® and, in the absence of evidence to 
the contrary, is sufficient evidence of the facts re- 
cited therein.27 Properly proved county records in 


which the certificates are recorded are also admis- 
sible.^^ 

In jurisdictions where the determination of these 
matters by fenee viewers is not a condition preced- 
ent to the action, see subdivision b supra this sec- 
tion, the insufficiency of a fence^® and the expense 
of building or repairing it^^ may be established by 
witnesses who know or can judge what it was. 

Trial. An action under statute to recover double 
the expense of building or repairing a partition 
fenee is triable by jury,^^ but a jury trial is prop¬ 
erly denied in an action to foreclose a statutory 
lien.^^ 

Where the action is tried before a jury, questions 
of fact are to be determined by the jury.^^ 

An affirmative finding of fact that defendant’s 
land is not within a statutory exception need not be 
made,a failure to make any finding being equiv- 
alent to a finding that the land is not within the ex- 
cepted class.25 

Joinder of municipality. A statute providing that 
a statutory lien for the expense of building or re¬ 
pairing a partition fenee may be collected in the 
same manner as municipal claims are by law col¬ 
lected does not,have the effect of requiring that a 
municipal Corporation shall be made a party to the 
action or proceeding to enforce the lien.^® 

§ 13. Fenee Viewers 
, a. In general 


19. Pa.—Hoehn v. Miller, 7 Pa.Dist. 
& Co. 516, 39 Lanc.-URev. 429, 74 
Pittsb.Leg.J. 455. 

20 . Jnd.—Tomlinson v. Bainaka, 70 
N.E. 155, 163. Ind. 112. 

21. IProof of XLOtice to select viewer 
Hl.—Kibbat v. Olokey, 263 111.App. 

410. 

SnfOLci e ncy of proof of Service of no- 
tice 

Where statute does not provide any 
particular mode for servingr notice of 
the proceeding nor how service shall 
be proved, affidavit,of one that on a 
certoin day he, personally, served 
sald notice by delivering true copy 
thereof to defendants in person, is 
sufficient evidence of such Service.— 
Merritt v. Summers, 2l5 IlI.Xpp, 6i3. 

22. Ala.—Mpore v. Levert, 24 Ala. 

23. Ind.—Deemer V. JKnight,- 103 N. 
868, 55 Ind.App. 397. 

iiniiLclosed 

Del.—Carey v. Schweitzer, 134 \a. 62, 
^ W.W.Harr. 211. 

at Conn,—Millner v, ;Elifius, 125 A. 
470, 101 Conn. 280. 

aB, Conn,-—Millner v,. Elias», s^ra. 


26. 111.—Merritt v. Summers, 215 
IIl.App. 613. 

Mass.—Day v. Dolan, 5S N.E. 384, 
174 Mass. 524. 

25 €.J. p 1026 note 96. 

27. Mass.—Day v. Dolan, supra. 
Prima facie evidence 

(1) Award of fenee viewers is only 
prima facie evidence as to the 
amount of contribution to be made 
by one adjoining- owner to another 
who has erected the whole fenee.— 
Snyder v. Bell, 4 P. 71, 32 Kau. 230— 
Grey v. Edrington, 29 Kan. 208. 

(2) Decision setting out notice of 

petitiqn for ,view and affidavit of 
Service of such notice is prima facie 
evidence of the service of the notice. 
—Merritt v. Summers, 215 IIl.App. 
613. ; 

'C3) In such case burden of proving 
absence of service is bn defendant 
d^ying the / same.—Merritt y. Sum- 
mers, supra. 

28. Md.—Burck * v. I^vis» 73 N.E. 
192, 35 Ind.App. 648. 

Uncertided copy of finding "inadmis- 
sible 

111.—'Kibbat v, Clokey, 263 IIl.App. 
410. , , 


29. Ala.—^Walker v. Watrous, 8 Ala. 
493, 42 Am.D. 646. 

30. N.y.—Perkins v. Perkins, 44 
Barb. 134. 

25 C.J. p 1026 note 2. 

31. Wis.—Farr v. Spain, 31 N.W. 
21, 67 Wis. 631. 

,32. Ind.—Tomlinson v. Bainaka, 70 
N.E. 155, 163 Ind, 112, 

33. 111.—Buckman v. Watts, 162 111. 
App. 167. 

25 €.J. p 1026 note 8. 

Exlstwce of agreement 

Where there was contradictory ev¬ 
idence as to whether fenee had been 
divided by plaintiff and defendanfs 
predecesspr in title for purpose of 
repairs, question whether agreement 
was made was' properly left to jury. 
—Millner v. Elias, 125 A. 470, 101 
Conn. 280. 

34. Ind.—Collins v. WUber, 89 N.E. 
372, 173 Ind. 361. 

35. Ind.—Mlollins'V. Wilber, 'supra!. 

30* Pa*—Eoulkrod v. - Ankenbrandit, 
28 Pa.Go. 493. 
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b. Appointment or election and qualifica- 

tion 

c. Powers and duties 
dL Proceedings 

a. In (reneral 

Fenee viewers providcd for by many statutes to de- 
termine questions invofving partition fenee constitute a 
tribunal of limited Jurisdiction. 

The statutes dealing with partition fences fre- 
qnently provide for determination of questions aris- 
ing thereunder by officiais known as fenee view¬ 
ers. Fenee viewers eonstitute a tribunal of limited 
jurisdiction,bm while their duties and functions 
are judicial in their nature,they do not consti¬ 
tute a court.39 Some courts deem their functions 
to be more analogous to those of appraisers and in- 
spectors, and other boards of that character, than 
of judges or of courts.^^ 

b. Appointment or Election and Qnalification 

The statutes determine who shall be, and the mode 
and manner of selecting, fenee viewers. 

The particular statute involved determines who 
shall be the fenee viewers and the mode and man¬ 
ner of their selection. Some of these statutes pro¬ 
vide that certain named local officers, such as town- 
ship assessors, township trustees, commissioners of 
highways, or county commissioners, shall be ex of¬ 
ficio fenee viewers in their respective jurisdic- 
tions,^^ and they may also provide for the deter¬ 
mination of a particular controversy by a less num- 
ber than all the viewers in the town or precinct, 
the selection of the particulars viewers being made 
by the complaining party on proper notice to the 
adverse party.^^ Under other statutes, fenee view¬ 
ers are elected as special officers.^^ 


As fenee viewers are quasi-public officers, proof 
of their having acted officially is prima facie evi- 
dence of their appointment or election and qualifi- 
cation,^'* and the party proceeded against is bound 
to take notice that they are fenee viewers,excepi 
in cases where they have been appointed or quali- 
fied a short time previous to their action.*^^ i|. jg 
not necessary that their office should be proved by 
record.'^'^ 

Qualification. At common law, and under stat¬ 
utes not expressly providing what shall constitute 
disqualification, a fenee viewer who is related to 
one of the parties within the fourth degree, by con- 
sanguinit-y or affinity, is disqualified to act*^^ The 
parties, however, may waive such disquali fication,^ ^ 
or the objection that the board of viewers is defec- 
tively constituted.^^ 

It is essential to the qualification of fenee view¬ 
ers that they take an oath of office, although this 
requirement may also be waived by failure to ob- 
ject at the time of the hearing.^^ It is not neces¬ 
sary that there should be any record of their tak- 
ing the oath.^^ 

c. Powers and Duties 

The particular statute Involved determines the pow¬ 
ers of fenee viewers. 

The powers of the fenee viewers are determined 
by the statutes under which they act, there being no 
uniformity in the statutes in this respect. Depend¬ 
ent on the particular statute involved, fenee view¬ 
ers have been held to have power to assign to ad- 
joining owners their due portions of a fenee for 
erection or maintenance, as discussed supra § 10, 
to pass on the necessity of a fenee,to prescribe 


37. Mass.—Dean e v. Garniss, 200 X. 

B. 923, 294 Mass. 221. 
aa. lowa.—Scott V. Xesper, 188 N.W. 

889, 194 lowa 538. 

25 C.J. p 1027 note 25. 

39. N.H.—Sanborn v. Fellows, 22 X. 
H. 473. 

Pa.—^Turner v. Eiebards, 34 Pa.Sii- 
per. 624, 

405. Ooan.—Edgerton v. Moore, 28 
Conii- 600 . 

41. 111-—Bigelow V. Burnside, 109 X. 
E. 1045, 269 III. 324. 

25 C.J. p 1027 note 11. 

42. 111.—^Thompson v. Bulson, 78 III. 
217—^BCale v. Andrews, 75 IlL 252— 

V. Jacfeson, 93 111.App. 529. 
SSode 0(f salecttosL 

Under tbe Illinois statute each. 
party selects one fenee viewer, but 
if either fails so to do after eigiit 
days notice in writin^, the other may 


select both.—Kibbat y. Cloh^y, 263 
Ill.App. 410. 

43. Me.—Bradford v. Hawkins, 52 
A- 1019, 06 Me. 484. 

25 €.J. p 1027 note 13. 

44. Conn.—Hollister v. Hollister, 35 
Conn. 241. 

25 C.J. p 1027 note 14. 

45y Mass.—^Rowe v. Beale, 15 Pick, 
123. 

46. Mass.—Rowe v. Beale, supra. 

25 C.J. p 1027 note 16. 

47. Mass.—^Day v. Dolan, 55 N.B. 
384, 174 Mass. 524. 

48. Me.—Conant v. Norris, 58 Me. 
451. 

X-H.—Sanbom v. Pellows, 22 X.H. 
473. 

25 C-J. p 1021 note IS. 

49. Ohio.—Robb v. Brachman, 38 
Ohio St 423. 

25 C.J. p 1027 note 19. 
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5a Conn.—Kellogrg- v. Brown, 32 
Conn. 108. 

2o C.J. p 1027 note 20. 

51. —Hartshorn v. Schoff, 51 X. 
H. 316, 58 X.H. 197. 

25 C.J. p 1027 note 21. 

Additional oath by anditors 

It has been held not essential that 
township auditors, in addition to 
their oath as auditors, take an 
official oath as fenee viewers, such 
oath not being absolutely essential 
to the validity of their proceedings 
or actions based thereon.—Shriver v. 
Stevens, 20 Pa. 138. 

52. X.H.—Hartshorn v. Schoff, 51 X. 
H- 316, 58 X.H. 197. 

25 C.J. p 1027 note 22. 

53. Mass.—Day v. Dolan, 55 X.E. 
384, 174 Mass. 524. 

54. Mass.—0'Malley v. Meyer, IQS 
N.E 1066, 221 Mass. 198. 



m c.J. s. 


FENCE8 


§ 13 


time within which a fenee shall be to 

inspect an existing fenee,to pass on the sufficien- 
cy of a fenee,to determine the need for repairs 
or rebuilding,^^ to determine the value of a fenee 
built wholly by one adjoining landowner,^^ to fix 
the amount which shall be paid to the owner erect- 
ing or repairing the fenee by the other owner,^^ 
and to determine all controversies arising under 
the statutes relating to partition fences.®! 

Since the powers of viewers are limited strictly 
to those given by statute, when they exceed those 
limits their determinations are void.®^ They have 
no power to require one owner to build a part of 
the portion of the fenee assigned to the other 
to apportion fences which are not for any reason 
subject to apportionment or to conclude the parties 
by determining a fenee to be a partition fenee when 
in fact it is not or to make an assignment when 
a previous assignment has been made,®^ or when 
an obligation to maintain has arisen through pre- 
scription or by agreement, as discussed supra § 10. 
Also, they have not the power to determine the ex- 
istence of an agreement to maintain a fenee or a 
portion thereof.®® However, under some statutes 
they have power to determine disputes arising un¬ 
der an agreement.^ 

Under a power to assign portions of a hedge for 
mamtenance they cannot require each party to trim 
his own side for the whole distance,^^ and, under a 
power to direct the repair or rebuilding of a par¬ 
tition fenee, they cannot determine an invasion of 
property rights, by the negligent maintenapee of an 
untrimmed hedge which shades the adjoining own- 
er,69 Where they have power to fix the value of 
a fencey they have no power to determine whether 
such fenee has been paid for, in whole or in. part, 
and have no control over the sum to be paid,*^^ and 


where they have power to adjudicate an equal di- 
vision, they cannot award damages or money val- 
ues to either owner in order to equalize the divi- 
sion.71 

They have no authority to settle the rights of 
title of different claimants of land,'^2 ^or to estab- 
lish boundary lines.'^^ They are, however, some- 
times authorized by statute to designate the line on 
which a partition fenee is to be built, where the 
boundary line is in dispute or is unknownJ^ 

d- Proceedings 

(1) In general 

(2) Conditions on exercise of power or 

jurisdiction 

(3) Limits on exercise of jurisdiction 

(4) Notice of proceedings 

(5) View or hearing 

(6) Decision or order 

(7) Fees and costs 

(8) Appeal 

(1) In General 

The proceedings of the fenee viewers must be In 
accordance with the law. 

Being a tribunal of limited jurisdiction, as stated 
in subdivision a of this section, the fenee viewers 
must proceed in accordance with the law or their 
doings will be void.*^^ 

(2) Conditions on Exercise of Power or Ju¬ 

risdiction 

AII essentia! conditions or steps provided by the 
statute must be observed before fenee viewers may take 
jurisdiction. 

Before fenee viewers may take ‘ jurisdiPtion of 
a matter with respect to which they have power to 
act, all essential conditions or steps provided for by 


55. lowa.—Peschong-s v. Mueller, 50 
iowa 237. 

56. Ala.—Johnson V; Prederick, 50^ 
So„910, 163 Ala. 455. 

111.—Bigelow V. Burnside, 109 N.E. 
1045, 269 111. 324, afhrming 193 

111.App. 302. 

57. Mass.-!—0’Malley v. Meyer, 108 
N.E. 1066, 221 Mass. 198. 


' 02. Mass.—Deane v. Garniss, 200 N. 

B. 923, 294 Mass. 221. 

25 O.J. p 1027 note 41. 

63. Me.—Longley v. Hilton, 34 Me. 
332. 

64. Iowa.—Firmer v. Toung, 53 N. 
W. 279, ,36 fowa 382. 

25 C.J. p 1028 note 43. 

66. Mass.—^Deane v. Garniss, 200 N. 
HI_q 9Q1 T\/ra«o 991 


69. Iowa.—Kinney v. Kinney, 74 K. 
W. 688, 104 Iowa 703, 40 1 j.II.A. 
626. 

70. Wis.—Butler v. Bario w, 2 Wis. 
10 . 

71. N.J.—Titman v. Smith, 38 A. 
810, 61 N.J.Baw 191. 

72. N.J.—State v. Ford. 1 N.J.lLaw 
64, 
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the statute must be observedJ^ Under some stat- 
utes, they may act only when the adjoining land- 
owners cannot or do not agree,^^ or when a con- 
troversy between them exists."® In snch case they 
cannot take jurisdiction if an agreement covering 
the matter exists between the partiesJ^ 

Where required by the statute a written request 
for a partition fenee or division thereof must be 
made by one landowner of the other,®^ and, as dis- 
cussed infra subdivision d (4) of this section, due 
notice of the proceedings must usually be given* 

Provision is sometimes made for a notice, com- 
plaint, or application to the trustees or fenee view- 
ers, which constitutes the basis of the proceed- 

(3) Limits on Exercise of Jurisdiction 

Fenee viewers are ordinarily limited by the purposes 
stated m the notice or application served on them, or 
in the notice of the proceedings served on interested 
parties. 

Unless there has been a valid waiver,^^ the pow- 
ers of fenee viewers in a particular controversy are 


limited by the notice, complaint, or application un¬ 
der which they proceed,^^ and by purposes stated in 
the notice of the proceedings.^^ 

(4) Notice of Proceedings 

A proper notice of the time and place of the proceed¬ 
ings by the fenee viewers must ordinarily be given to 
persons whose rights will be affected by such proceedings, 

Persons whose rights will be affected by the pro¬ 
ceedings of fenee viewers must have notice of the 
tirae and place of such proceedings,^^ and this is 
true, although notice is not expressly provided for 
by statute.^^ However, where the statute does not 
expressly require notice of the meeting of viewers, 
it has been held that notice of the insufEciency of 
the fenee is ali that is required^^ So, where a 
statute expressly requires notice of a meeting to as- 
sign shares of a fenee to be built, but omits any re- 
quirement of notice of a meeting to ascertain the 
vake of the fenee, the latter notice is considered 
unnecessary in some jurisdictions,^^ although re¬ 
quired in others.^^ 

If a party appears without objecting to want of 
notice he thereby waives 


78. Notice to select viewer 

Under statute providing that, when 
a matter is submitted to fenee view¬ 
ers, each party shall choose one, and, 
if either neglect, after eight days’ 
notice in writing, to make such 
choice, then the other party may 
select both, the giving of such no¬ 
tice is a condition precedent to the 
jurisdiction of the viewers to act— 
Kibhat v. Clokey, 2$3 111.App. 410. 
7% Kan.—Robertson v. Bell, 14 P. 

JCan. 748. 

25 ax p 1027 note 23. 

78. What constitiLtes contToversy 

Where applicant was claiming that 
plaintiff shouid build or rebuild a 
poTtion of his fenee, and this was 
being resisted, or disputed, this made 
a '‘controversy" sufficient to give the 
f^ce viewers jurisdiction, under the 
statute, for the word “controversy" 
does not necessarily mean an action 
in court and because the petition al¬ 
leges the conclusion that there is no 
controversy, and this is admitted, 
such petition does not change the 
fact that there was a controversy as 
sliown by the record.—Scott v. Nes- 
per. Ut N.W. 883, 134 lowa 538. 

7B, low^—^Nichols v. Pierce, 212 N. 

W- 151, 202 lowa 1^58. 


act has been imposed on hira by the 
request of the adjoining owner. Un- 
til then there can exist, in such case, 
no such controversy as the statute 
1 contemplates. The written request 
is an essential prerequisite to the 
I creation of the duty the fenee view¬ 
ers may enforce, it is essential to 
' their jurisdiction to act at alL 
Without it there is nothing of which 
they could take jurisdiction."—Sin- 
nott V. Bistrict Court in and for 
Clarke County, supra. 

■Waiver 

(1) The absence of the required 
demand may be expressly waived.—: 
Gavln V. Linnane, 221 K.W. 4$2, 200 
lowa 317. 

(2) Appearance by both parties 
and presentation of their respective 
claims constitute a waiver of the re- 
quirement.—Morrison v. Kipping, 2&0 
N.W. 53, 227 lowa 1146. 

(3) However, landowners appear- 
ing with attomey to object to juris¬ 
diction on ground of no request do 
not thereby waive the requiremeni— 
Sinnott v. Bistrict Coui^ in and fori 
Clarke -County, 207 N.W. 123, 201 
lowa 232. 

Objection by party histitiitlng pro. 
ceedings. 

The party invoking action by the 


Scott V. Nesper, 188 N.W. 883, 134 
lowa 538. 

8^ tTrging other matters at hearing 

Penee viewers have jurisdiction to 
order a legal division of a fenee on a 
notice served on them by a land¬ 
owner complaining of the refusal of 
an adjoining owner to maintain his 
part of an alleged division fenee, 
where latter denies the existence of 
a legal division and requests that 
such division be made, and both par¬ 
ties appear at the hearing and urge 
their respective contentions on such 
issue.—Morrison v. Kipping, 230 N. 
W. 53. 227 lowa 1146. 

83. Mass.—^Sears v, Oharlemont, 5 
Allen 437. 

25 C.J. p 1028 note 56. 

84. lowa.—^Pickerell v. Bavis, 146 
N.W. 34, 164 lowa 576. 

25 C.J. p 1023 note 73. 

85. Mass,—Beane v. Gamiss, 200 N. 
E. 323, 234 Mass. 221. 

25 C.X p 1023 note 68. 

86. Mass.—Deane v. Gamiss, supra. 
Fa.^—Garpenter v. Wolf, 76 Pa.Super, 

368. 

25 C.J. p 1023 note 63. 

87. Cobh.—^B dgerton v. Moor^ 28 
Conn. 600. 
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Form and contents. The notice must be sufficient- 
]y definite to inform the party as to the time and 
place of meeting and the fences to be passed 
However, proceedings of fenee viewers should not 
be measured with technical nicety as to matters of 
form, but should be treated with at least the indui- 
gence extended to proceedings before justices of 
the peace.^^ 

Although several matters are to be passed on by 
fenee viewers, one notice is sufficient,®3 but it must 
embrace ali the matters to be considered, or it will 
be insufficient as to those omitted.®^ 

The fact that the notice was prepared by the at- 
torney of one of the parties is immateriaL®^ 

Unless the notice is required by the statute to be 
in writing,®® an oral notice is sufficient.®'^ 

Service. Statutory requirements as to the Serv¬ 
ice of the notice must be complied with, Service in 
any other manner being insufficient.®^ If no period 
is designated, the time of notice must be 'Teason- 
able,’^ and merely time enough to enable one to get 
to the meeting is not sufficient, although a short 
time would ordinarily suffice.®® 

The Service of notice after viewers have met and 
made their finding and order cannot relate back to 
give them jurisdiction.^ 

A recital of notice in the return or certificate of 


fenee viewers is prima facie evidence that such no¬ 
tice was given.2 

(5) View or Hearing 

Fenee viewers must ordinarily act on a personal in- 
spection. 

As stated supra subdivision d (1) of this section, 
the fenee viewers must proceed in accordance with 
the applicable law. The statutes expressly or im- 
pliedly require their determination to be based on 
personal inspection,® but the inspection need not be 
made by all the members at the same time.^ 

Place of hearing. Under some statutes, when a 
fenee is situated on the line between two towns, the 
fenee viewers of one have jurisdiction to hear a 
controversy in the other, where the party proceed- 
ed against resides.® Where fenee viewers perfoiin 
their official acts within their territoriai jurisdic¬ 
tion, it is immaterial that the clerical or ministerial 
Work is done elsewhere.® 

Acting separately or as unit. A determination 
by fenee viewers must be made by them sitting in 
consultation as a board,*^ at least as to those mat¬ 
ters with respect to which there may be an exer- 
cise of judgment and a difference of opinion as to 
the propriety of the course of action about to be 
adopted.^ 

It is generally held that the action of a majority 


N.T. —Willongrhby v. Carleton, 9 
Johns. 136- 

Pa,—Shriver v. Stephens, 20 Pa. 138. 

91. Ind.—Bruner v. Palmer, 9 N.E. 
354, 108 Ind. 397. 

Me.—Emery v. Maguire, 32 A. 781, 87 
Me. 116. 

XTiiconditioxLal day eextain 

It should be unqualifled and un- 
conditional of a meeting on a oertain 
day.—Emery v. Maguire, 32 A. 781, 
87 Me. 116—25 C.J. p 1029 note 75, 

92. lowa.—Talbot v. Blacklege, 22 
lowa 572. 

93. lowa.—Scott V. Nesper, 188 N.W. 
889,' 194 lowa 538. 

25 C.J. p 1029 note 77. 

94. lowa.—Scott v. Nesper, supra. 
N.H.—Pairhanks v. Childs, 44 N.HQ 

458. 

'Limitation of jurisdiction to purpos- 
stated in notice see supra sub¬ 
division d (3) of this section. 

95. Mass.—Day v. Dolan, 65 N.E. 
384, 174 Mass. 624. 

96. Me.—Goodwin v. Hddgkins, 77 A. 
711, 107 Me. 170. 

26 C.J. p 1029 note 82^ 

•7. lowa,—Gantz v. Clark, 31 lowa 
264—Talbot v. Blacklege, 22 lowa 
"572. ^ ' 


98. Service as in clvll action 

If Service is required to be made as 
a summons in a civil action before a 
justice of the peace, Service in any 
other manner is insufficient.—^Voelz 
V. Breitenfleld, 32 N.W, 757, 68 Wis. 
491. 

Service by fenee viewers 

(1) The statute permitting, it is no 
objection to the validity of the notice 
that it was served by one of the 
fenee viewers who described himself 

I as a deputy sherifC.—Day v. Dolan, 

, 55 N.E. 384, 174 Mass. 624. 

(2) On the other hand, if the ap¬ 
plicable statute requires service to 
be made by a sherifC or constable, 
Service by a fenee viewer is insuffi¬ 
cient.—Voelz V. Brittenfield, 32 N.W*. 
767, 68 Wis. 491. 

Service by pnblication 
Under some statutes Service on 
nonresidents may be made by publi- 
cation.—Scott v. Nesper, 188 N.W, 
889, 194 lowa 538. 
l^eaving at resldence 

Under some statutes, written no¬ 
tice of the meeting of fenee viewers 
addressed to the party in defauit, i 
and left at his residence with hisj 
wife, Is duly served.r^Brown v. j 
Petrie, 53 N.W. 321, 8^ lowa 681. 

9^. lowa.—Tubbs v. Ogden, 46 lowa, 
134. / ; ^ , I 


1. lowa.—Pickerell v. Davis, 146 N. 
W. 34. 164 lowa 576. 

25 C.J. p 1029 note 88. 

2. Me.—^Achorn v. Andrews, 12 A- 
793. 

25 C.J. p 1029 note 86. 

3. Ohio.—Robb v. Brachmann, 24 
Ohio St. 3. 

25 C.J. p 1028 note 62. 

TTsc of witnesses 

*‘They are authorized to act upon 
their own knowledge or view, and 
not otherwise; they may issue sub- 
peenas, swear and examine witnesses 
for the purpose of enabling them- 
selves to overcome any inability to 
acquire on view a perfect knowledge 
of the suhject, upon which they are 
to act; but for no other purpose.”— 
Clark V. Brown, 18 Wend., N.Y., 213, 
233. 

4- lowa.—Tubbs v, Ogden, 46 lowa 
134. 

5. N.H.—Jaques v. Benton, 63 N.H. 
232. 

a lowa-—Miles v. Tomlinson, 81 N. 

W. 587, 110 lowa 322. 

25 C.J. p 1023 note 59. 

7. Iow€u—Tubbs V, Ogden, 46 lowa 
134. 

a Pa.—Turper v. Rlchards, 84 Pa. 
Super. 624. 
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of the fenee viewers is valid^ where all have been 
diily notified to act.^® Some courts fiold, however, 
that the whole nuraber of fenee viewers contemplat- 
ed by statute must act in the absence of evidence 
of a refusal of one viewer to act or the consent of 
the parties to the remaining- viewers proceeding in 
the absence of one.^i 

(6) Decision or Order 

(a) In general 

(b) Order or notice to build or repair 

(c) Conclusiveness 

(a) In General 

The fenee viewers are often required to reduce therr 
deciston to writing, to record the same, and serve a 
copy thereof on the parties. Statutory requirements as 
to the form and contents of the award have been con¬ 
sidera directory rather than mandatory, and mere ir- 
regiilarities therein do not invalidate the prooeedings. 

As a general rule, statutory requirements as to 
the decision or order of the fenee viewers should 
ordinarily be complied with.l^ However, the courts 
are inclined to construe the provisions concerning 
the form and contents of the award as merely di¬ 
rectory rather than mandatory, and technical ob- 
jections to the form of an award are not favored.^"* 
Mere irregularities in the order do not invalidate 
the proceedings,^^ and an order is not vitiated be- 
cause of mere surplusage in its contents;^® it has 
even been held that omissions in an award may be 

supplied by oral testimony.^7 

It is sometimes required that the decision of the 
fenee viewers be reduccd to writing,^^ and a copy 


thereof given to each party,^® and that it shall be 
swom to,20 uniess the oath be waived,2i and re- 
corded.^2 Since the object of recording is to give 
notice of the action of the fenee viewers, if the 
party has actual notice of their determination re¬ 
cording is unnecessary.23 It is not necessary that 
the report should be prepared and filed at the time 
of the view.24 

Some courts hold that, where the decision is re- 
corded it becomes binding on the parties, without 
delivery of copies thereof to them,^^ but other 
courts hold that recording is not equivalent to de¬ 
livery of a copy-2® 

The report need not be signed by ali the fenee 
viewers at one time,^^ and even the fact that it is 
not signed has been held not to invalidate it.^S 

Under some statutes an award is void which does 
not declare the fenee buiit by the complaining party 
to be sufficient,-9 but under other statutes the rule 
is otherwise where the fenee has never been divid- 
ed and the proportion which each party should main- 
tain is in dispute.^® 

When the dispute is as to the value of the fenee 
and the proportion thereof which one party should 
pay to the other, the award should speci fy such 
sum,31 or, at least, data from which the sum is as- 
certainable.32 An award is not void for failing to 
specify whether the value fixed is the actual or 
double value, if it appears from the whole award 
which is meant.33 However, an award is void 
which, under a statute requiring an assessment of 
the '‘expense” of building a fenee, finds its value.34 


9. N.H.—Hartshom v. SchofP, N. 
H. 197—Glidden v. Towle. 31 N.H. 
147. 

Vt.—Miller v. Sanbom, 54 Vt. 522. 

10. Conn.—Guyer v. Stratton, 29 
Conu. 421. 

11. Ont.—Miller v. McKenzie, 14 
Out-WJt 542. 

12. Iiwi.—Tomlinson v. Bainaka, 70 
H.E. 165, 16E Ind. 112. 

13. Mich,—Vincent v. Ackerman, 119 
N.W. 1085, 165 Mich. 614. 

25 aj. P 1030 note 96. 

14. Ind.—Bruner v. Palmer, 9 N.E. 
364, 108 Ind. 397. 

25 C.J. p 1030 note 97. ' 

15. Mass.—Beane v. Gamiss, 200 N. 
E. 923, 294 Mass. 221. 

16. Gallnp V. Mulvah. 26 N.H. 
132. 

Kn^tory provision as to KLnd of 
fesieo 

Mass.—^Deane v! Gaimlas!, 200 N.B. 
923, 294 Mass. 221. ^ 


17. Pa.—Shriver v. Stephens, 20 Pa. 
138. 

18. Mass.—Deane v. Garniss, 200 N. 
E. 923, 294 Mass. 221. 

25 C.J. p 1029 note 89. 

19. Me.—Goodwin v. Hodgkins, 77 
A. 711. 107 Me. 170. 

25 C.J. p 1029 note 89. 

30. N.H.—Perkins v. BcM>dy, 62 N. 
H. 452. 

21. N.H.—^Perkins v. Boody, 62 N. 
H. 452—Hartshom v. Schoff, 51 
N.EL 316, 58 N.H. .197. 

22. Mictu—Vincent v. Ackerman, 119 
N.W. 1085v 155 Mich. 614. 

25 C.J. p 1030 note 91. 

23. lowa.—Gantz v. Clark, 31 lowa 
254. 

Mictu—^Vincent v. Ackerman, 119 N. 
W. 1085, 165 Mich. 614. 

24. Pa,—^Tumer v. Richards, 34 Pa. 
SnpCr. 624. 

25 aj. p i 030 note 92. 

25. N.H.—Gallup v. MUlvali, 26 N. 

TL 132. . 

25 CJr. p 1030 note 94. 
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26. Me.—Brigg"s v. Haynes, 68 Me. 
535. 

27. Pa.—Tumer v. Richards, 34 Pa. 
Super. 624. 

25 C.J. p 1030 note 1. 

Necessity of viewers acting as board 
generally see supra subdivision d 
(5) of this section. 

28. Ind.—Bruner v. Palmer, 9 N.E. 
354, 108 Ind. 397. 

25 C.J. p 1030 note 2. 

29. Me.—^Emery v. McGuire, 32 A- 
781, 87 Me. 116. 

30. Mass.—Leonard v. Lyon, 96 N.E. 
670, 210 Mass. 248. 

31. N.T.—^Hewitt v. Watkins, 11 
Barb. 409. 

32. Pa.-—P-oberts v. Sarchet, 14 Pa. 
Co. 372. 

33. Conn.—Guyer v. Stratton, 29 

Conn. 421^ , i 

34 Wisi.—Voelz r. Breitenfieldt 32 N. 
W. 757, 68 Wis. 491. 
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(b) Order or Notice to Build or Repair 

The order to build or repair a fenee shouid ordinarily 
state the need therefor, assign respective shares, and 
fix a time for compliance. 

If the fenee viewers find that a partition fenee 
or repair thereof is neeessary, the order shouid 
state the need^^ and assign to eaeh of the parties 
his respeetive share,^^ and fix the time for eompli- 
anee^”^ definitely.^® It has been held, however, that 
omission to designate the time for eomplianee is 
not a fatal objection, a reasonable time being im- 
plied.2® The mailing of notiee whieh is not re- 
ceived until after the time fixed therein for repair 
or rebuilding is insuffieient, where no evasion or 
attempt to prevent reeeipt of the notiee is shown.^O 

A notiee to repair need not specify the partieu- 
lars in whieh the fenee is defieient;^! but it shouid 
speeify the portion of the fenee to be repaired, 
where the notiee would otherwise be ambiguous.'*^ 
*An order requiring a delinquent owner to repair 
his part of a division fenee is not void beeause it 
makes no referenee to the eondition of the other 
part, for whieh the adjoining owner is responsi- 
ble.'^^ Reasonable eertainty is all that is required 
in the description of a fenee in sueh notice^^ 

In some jurisdietions, where a written notiee re¬ 
quiring the building of a fenee has been served on 
a delinquent, parol evidenee of its eontents eannot 
be given without notiee to him to produee it;^^ 
but in other jurisdietions the contrary rule pre- 
vails.^® 

(c) Conelusiveness 

Uniess Impeached for fraud or mlstake, op set aside 
on appeal, the order of the fenee viewers is usually con- 
ciustve as to matters witbin their jurisdiction. 

The deeision of fenee viewers on questions with- 


§ 13 

in their jurisdiction is conclusive,^'^ uniess im¬ 
peached for fraud or mistake,^^ or set aside on ap¬ 
peal, as discussed infra subdivision d (7) of this 
section. Thus the determination of the viewers as 
to the amount of fenee to be built and maintained,^® 
or as to the sufiiciency of a fenee already built, 
is conclusive. So a deeision against the establish- 
ment of a fenee on the ground that the land is un- 
inclosed is binding on the parties until it is other¬ 
wise determined on a new application.^^ 

Where one party is bound by a covenant in a 
deed to maintain the whole of a fenee, an appor- 
tionment by viewers does not conclude the other 
party52 ^^ho will not be estopped from asserting 
sueh obligation, although he assented to the appor- 
tionment.^2 

Effect on gremtees. Under some statutes the or¬ 
der properly recorded binds subsequent grantees of 
the land, uniess the land ceases to be used for rev- 
enue or benefit^^ 

(7) Fees and Costs 

Costs and fees in proceedings before fenee viewers 
are usually regulated by statute. 

The amount of the fees of fenee viewers, liabil- 
ity therefor, and collection thereof are matters reg¬ 
ulated by statute.55 Where the costs are fixed by 
statute, and the viewers have no discretion with 
referenee thereto, the imposition of costs on de¬ 
fendant eannot affect the validity of the report^® 
Fenee viewers have no right to include the fees of 
the township clerk in their assessment.^^ 

After appeql. Where plaintiff, on appeal from 
the order of viewers, is successful in having the or¬ 
der set aside and in having- an additional portion of 
the fenee assigned to defendant, half of the costs 


35. Mass.—Deane v. Garniss, 200 N. 
E. 923, 294 Mass. 221. 

36. Mass.“—Deane v. Garniss, supra. 

37. Mass.—Deane v. Garniss, suprsu 
as C.J, p 1030 note 10. 

38. Me.—James v. Tibbetts, 60 Me. 
557. 

39. Mich.—^Vincent v. Ackerman, 119 
N.W. 1085, 155 Mich. 614. 

25 C.J. p 1030 note 12. 

40w Me.—Goodwin v. Hodgkins, 77 
A. 711, 107 Me. 170. 

25 aj. p 1030 note 13. 

41. Conn.—^Fox v. Beebe, 24 Conn. 
271. 

4flL Mass.—^Rowe v. Beale, 16 Pick, 
123. 

26 CJ. p 1030 note 15. 

43 . lowa.—Rainsberger v. Leverton, 
126 N.W. 56, 155 lowa 92. 


44. Conn,—Guyer v. Stratton, 29 
Conn. 421. 

45. Me.—Abbott v. Wood, 22 Me. 

541. * 

46 . N.T.—^Willougrhby v. Carleton, 9 
Johns. 136. 

25 C.J. p 1030 note 19. 

47. lowa.—Scott V. Nesper, 188 N. 
W. 889, 194 lowa 538. 

25 C.J. p 1030 note 20. 

Modifleatiem in uew proeeeding-s Im- 
proper 

Once the duties of the parties are 
established, they are not subject to 
modification on new proceeding-s.— 
Deane v. Garniss, 200 N.E. 923, 294 
Mass. 221. 

48. Minn.—Oxborough v. Boesser, 13 
N.W. 905, 30 Minn. 1. 

Ohio—^Robb v. Barchmann, 24 Chio 
St. 3. 

25 C.J. p 1031 note 21. 
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49. Kan.—Grey v. Edrington, 29 
Kan. 209. 

N.Y.—^People v. Dewey, 1 Hun 529. 

50. Mass.—Baker v. Lakeman, 12 
Mete. 195. 

51. Vt—Miller v. Sanbom, 54 Vt. 
522. 

52. N.T.—Dey v. Prentice, 35 N.T. 
S. 563, 90 Hun 27. 

53. N:T.—Dey v. Prentice, supra. 

54. lowa.—Trustees of Van Meter 
Tp., Dallas County v. Harkrader, 
293 N.yy'. 455, 228 lowa 1229. 

55. Minn.—Oxborougrh v. Boesser, 13 
N.W. 906, 30 Minn. 1. 

25 aJ. p 1031 note 37. 

56. Pa.—^Turner v. Richards, 34 Pa. 
Super. 624. 

57. lowa.—^Miles v. Tomlinson, 81 N. 
i W. 58l 110 Ibwa 322. 
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before the viewers and all of the costs on appeal 
bhotdd be taxed against defendant®® 

(8) Appeal 

Undter some statirtes an appeal may be taken from 
a decfston of the fenee viewers, the appeal sometimes 
betng tried as an action at law. 

The right to appeal from the dedsion of fenee 
dewers is sometimes expressly provided by statute. 
Under a statute authorizing appeais in “qui tam and 
other actions for forfeitures and penalties/' appeal 
lies from the action of justices of the peace acting- 
as fenee viewers;®^ and, where a statute provides 
for the entry of judgment by a justice of the peace 
ex parte on a fenee viewers’ award if it is not paid 
within a certain time, an appeal lies from such judg¬ 
ment as from other judgments of such courts, the 
proceedings being an ‘‘action” within the code and 
a judicial rather than a ministerial act.®^ Wheth- 
er a landowner was assessed by fenee viewers with 
the cost of a more expensive fenee than the law 
required must be decided on appeal and not on cer¬ 
tiorari to review their proceedings.^^ 

The appeal must be taken within the time pre- 
scribed by statute,and, where a bond is required, 
it must be duly furnished or the appeal will be dis- 
missed.®^ An appeal will not be dismissed because 
witness’ fees were paid by the party appealing.®^ 

Trial de novo. Under some statutes the appeal 
is triable as an action at law.®^ Unless waived,®® 
a jury may be demanded therein,®^ and the ques- 
tion submitted to it for its determination.®^ In 
such a trial it is not error for the court in its in- 
structions to the jury to recite the proceedings be- 

58. lowa.—^Smith v. Ellyson, 115 N- 
W. 40, 137 lowa 391. 

50. 111—Holliday v. Swailes, 2 111. 

515. 

60. Tenn.—Lightfoot v. 

Heisk. 473. 

61. lowau—^Miles v. Tomlinson, 81 N. 

W. 587, 110 lowa 322. 

63. lowa.—Miles v. Tomlinson, su¬ 
pra. 

ea. lowa.—Hahn v. Lumpa, 109 N. 

W. 310, 131 IbWa 722. 

64 . lowa.—Smith v. Ellyson, 115 N. 

W- 40, 137 lowa 391. 

25 C.J. p 1031 note 35. 

65. lowa.—Moore v. Short^ 288 N.W. 

407, 227 lowa 380—In re Swisher, 

673. 204 lowa 1072. 

VSElted as fiom. Insitoe of poaoe 

lowa.—^Trustees of Van Meter Tp., 

Dallas County v. Harkrader, 293 
N.W. 455, 228 lowa 1229. 

Tindinira as to natnre of feaioo . 

In action arislng" over dispute as 
to maintenance of ptirtition fenee, 


fore the fenee viewers, provided it does not refer to 
the findings of the viewers otherwise than by an 
instruction that the findings are not to be consid- 
ered as evidence by the jury.®^ 

§ 14. Sufficiency of Fences 

What constitutes a sufficient fenee is often specified 
by the statutes, Apart therefrom, a sufficient fenee is 
one whtch will turn ordinary stock. 

In the absence of an appHcable statute defining 
what constitutes a sufficient fenee, the rule is that 
a fenee which will turn ordinary stock is a good 
and sufficient fenee it is not necessary that it 
turn stock which is breachy or peculiarly vicious 
and prone to break fences.'^^ 

Where a division line fenee is not required to 
be built of any particular height or size, or of any 
particular materials or particular style, it must be 
so built as to size, height, character, and kind of 
materials that it will be proper and suitable for all 
the purposes of such fenee, and will be reasonably 
safe, and not necessarily cause in jury to the ad- 
joining owner or his property or animals.'^^ 

The law does not require that fences shall be 
constnicted of fine materials,73 or that they shall 
be attractive in appearance.^^ 

Sfatutory provisions. What constitutes a suffi¬ 
cient or lawful fenee is sometimes prescribed by 
statute.'^^ Statutes of this character are not nec¬ 
essarily appHcable to all fences or in determining 
all classes of liability claimed to arise from failure 
to construet or maintain a proper fenee.In a 
case where the statute is appHcable land must be 

R. I. & P. R. Co., 23 N.W. 158, 66 
lowa 18. 

25 C.J. p 1016 note 35. 

72. N.T*—^Rowland v. Baird, 18 Abb. 
N.Cas. 256. 

Penee as obstruction of ligbt, air, 
and view see Adjoining Landown- 
ers H 50, 51. 

73. Ind.—Giller v. West, 69 N.E' 548, 
162 In<L 17. 

74. Ind.—Giller v. West, supra. 

75. Cal—Meade v. Watson, 8 P. 311, 
67 Cal. 591. 

Tex.—Posey v. Coleman, Civ.App., 
133 SW. 937, 939. 

25 C.J. p 1016 note 39. 

76. Tex.—Posey v. Oolemasn, supra. 
25 C.J- p 1017 note 40- 

*We do not think these statutory 
regulations were intended to entire- 
ly supersede the common^law staind- 
ard of what should constitute a suffi¬ 
cient fenee in determining the. tvAs- 
tion of liability based upon negli- 
gence on the part of the owner of 
trespassing stoc^ but were designed 


Grove, 5 


evidence warranted judgment requir- 
ing defendants to maintain that por- 
tion of fenee which town trustees as 
fenee viewers had ordered defend¬ 
ants' predecessor in title to main¬ 
tain, in view of finding supported by 
evidence that fenee was a line fenee 
running parallel to private drive- 
way on defendants' property and 
not a fenee on a publio highway.— 
Trustees of Van Meter Tp., Ballas 
County V. Harkrader, supra. 

66. lowa.—Moore v. Short, 288 N.W. 
407, 227 lowa 380, 

67. lowav^Moore v. Short; supra. 

68. lowa.—Moqre v. Short, supra. 

60. lowa-—initii BHyson, 115 N. 
W. 40, 137 lowa 391. 

io. Nev.—Chase v. Chase, 15 Nev. 
259, 264. 

Wyo.r-^-Anthony Wiikinson Live 
Stock Co. V. Mcllquam, 83 P. 364, 
14 Wyo. 209, 3 L.R,A.,N.S., 733. 

25 C.J. p 1016 note 34. 

71. lowa.—Shellabarger v, CbicagOf 

^^'56 
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inclosed by a fenee of the character described,’^^ 
or at least by an inclosure equivalent, in its capac- 
ity to turn stock, to the statutqry fenee,substan- 
tial compliance with the statute, however, being suf¬ 
ficient.’^® Thus, where the statute prescribes the 
manner of constructing barbed wire fences, one 
constructed otherwise is not a lawful or sufficient 
fence.^® 

A statutory prohibition of the use of barbed wire 
in certain cases must be obeyed in such cases, and 
such only, as come within its terms.^i 

The height of a lawful fenee being prescribed, 
the average height cannot be considered in deter- 
mining its sufficiency; it is immaterial that it is 
higher in some places if it i§.lower in others.^2 An 
immaterial variation from the statutory height will 
be disregarded; substantial compliance with the 
statute is ali that is required.S3 

Delegation of regulation to toims. The legisla- 
ture may delegate to towns the power to make their 
own regulations as to the sufficiency of fences.^^ 
However, an unreasonable ordinance enacted by a 
city or village in the exercise of legislative power 
to regulate fences delegated to it will be declared 
void.^® 

Effeci of agreement. An agreement for a parti- 
tion fenee which requires a ‘'sufficient fenee,” with- 
out a more particular description, will be held to 


§ 15 

refer to and adopt the Standard prescribed by stat¬ 
ute.^® On the other hand, statutory requirements 
as to the sufficiency of partition fences may be 
waived or modified by agreement,^^ or acquiescence 
in the existence of a fance which does not come up 
to the statutory requirements.^^ 

§ 15. Location and Ownership 

a. Location 

b. Ownership 

a. Location 

In the absence of agreement or binding acquiescence 
to the contrary, a partition fenee shouid in theory be 
located along the boundary line between adjacent lands. 
Substantial compliance with this requirement is sufficient, 
however, and an equal and reasonable amount of each 
party^s land may be used for the erection of the fenee. 

The statutes providing for and relating to parti¬ 
tion fences contemplate fences on the boundary line 
between the lands of adjoining owners.^® Hence 
a fenee built by a person on his own land and 
claimed by him and his grantees as theirs exclusive- 
ly is not a division or partition fenee recognized by 
statute.®® However, to constitute a partition fenee 
it is not necessary that it be located precisely on the 
true line,^^ although substantial compliance with the 
rule that a partition fenee must be located on the 
line between adjoining landowners is necessary in 
ihe absence of an express or iraplied agreement to 
locate it elsewhere.^2 


to furnish to landowners who com- 
piied with the prescribed require-' 
ments in constructing their fences a 
special remedy for such damages."— 
Posey V. Coleman, supra. 

77. Mot—^Ayres v. St. Louis, M. ,fe 
S. E. R. Co.. 101 S.W. 689, 124 Mo. 
App. 422. 

N.D.—Johnson v. Rickford, 122 N.W. 
886, 18 NJD. 268. 

Okl,—Bottoms V. Clark, 132 P. 903, 
38 Okl. 243. 

25 G.J. p 1017 note 41. 

78. Mo.—Cook V. Cooksey, App., 300 
S.W. 1034. 

25 C.J. p 1017 note 4*2. 

Fenee of equal securlty or effec- 
tiveness as the deflhed lawful fenee 
is sometimes, by the express provi^ 
sions of the statute,' a lawful' ferice. 
—Johnson v. Rickford, 122 N.W. 386, 
18 N.D. 268—26 C.J: p 1017 note 42; 

Mo.—Cook V, Cooksby, App., 300 
S.W. 1034. 

^ N.T.—Barr v. Greep, 104, JKT.E. 
619, 210 N.T. 252, Ann.Cas.l915B 
865, reversing 132 N.T.S: 739, 148 j 
App.Div. 887. ’ . 

25 C.J. p 1017*'note-43."' ' ' '* I 

36 C.J.S.—42 


81. Ky.—McKinney v. Thompson, 86 
S.W. 543, 27 Ky.K 733. 

25 C.J. p 1017 note 44. 

Such a statute is valid 
N.T.—Buckley v. Clark, 47 N.T.S. 42, 
21 Misc. 138. 

aa. Ran.—;Prather v. Reeve, 23 Kan, 
627. 

35 C.J. p 1017 note 46. 

83. Mont.—Smith v. Williams, 2 
Mont. 195. 

25 C.J. p 1017 note 47. 

84 . N.T.—Grifiin v. Martin, 7 Barp. 
297. 

25 C.J. p 1017 note 51. 

85 . 111.—Dixon v. MeSser, 135 111. 
App. 488—^Mason City v. Barngrov- 
er, 26 111.App. 296. 

86. 111.—^Albright v. Bruner, 14 IU. 
, App. 319. 

lowa.—Panther v. Traumau. 56 N.W. 
289, 89 lowa lOL, 

87. Ala.—^Avary v. Seaycy, 50 Ala. 

- ^64. , ^ ^ 

■ 25 C.J. p 1017 note,40. ' 

TJse of barbed wire under agreem^t 
Ky.—Stewart v. Foltz, 376 SlW. 833, 
210 Ky. 805. ^ 

88. 111.—Scott V. Jackson, 33 IlL 
App. 629. 

6 ^ 


88. lowa.—Foster v. Bussey, 109 N. 

W. 1106, 132 lowa 640. 

25 C.J. p 1031 note 44. 

Bispute as to boundary line asr 
Authorizing viewers to designate 
line for fencing purposes see su¬ 
pra § 13 c. 

Befense to action for contribution 
see supra § 11 a. 

Justification for removal see infra 

f 16. 

Fenee as boundary see Boundaries §§ 
77, 79. 

90. Mo,—^Huntley v. Osborn, App., 

198 S.W* 1115* 

91 - Minn.—Oxborough v. Boesser, 13 
N.W. 906, 30 Minn. 1. ' 

25 C.J. p 1031 note 46. 

92. Ky.—Sturgill v. Sturgiq, 202 S. 

W. 311. 180 Ky. 170. ! - 

25 OJ. .p 1032 note 46., . 

SrectioiiL by 

Fenee, not on frue line,. erected by 
tenant for his conyenience between 
tracts of different landlords is not a 
partition fenee.—Shaheen v. Borsey, 
270 S.W. 452, 208 Ky. 89. ‘ 

Fenee several feet from liue 

Fences located several feet" or 
more from the line havd beeh held 
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Where laadowners expressly agree as to the lo- 
cation ol a partition fenee,or acquiesce in its lo- 
cation for a long penod,^*^ or treat it as being a 
partition fenee or on the line,^® such agreement or 
acquiescence Controls, the fact that the fenee is not 
on the line being immaterial. 

Locaiion on lands of both parties. As the line 
between adjacent landowners is imaginary, exist- 
ing only in theory,®^ and as every species of fenee 
must take some land and cannot stand on a mathe- 
matical line,®" a reasonable amount of land may be 
used for the erection of a partition fenee, one half 
of such fenee being placed on the land of each of 
the adjacent owners.®^ Thus crooked or zigzag 
fences, usually known as Virginia or worm fences, 
may be buiit with one half resting on the land of 
each adjoining owner,®® unless they infringe the 
rights of the parties under licenses or agreements.^ 

The occupation by a landowner of the requisite 
land of his neighbor for the erection of a partition 
fenee is not adverse, but permissive.^ If more than 
half of such a fenee is buiit on the land of one of 
the adjacent owners, without his consent, he is en- 
titled to relief.2 

The mle which pennits partition fences to be 


placed equally on the land of each adjoining ovrner 
does not apply to fences meeting on the front of 
adjoining premises. Such fences are required to 
terminate at the division line.'^ 

Fenee on meven ground, Since fences must be 
located along the surface of the ground, whether 
even or uneven, an order to build a certain num- 
ber of rods of partition fenee is complied with by 
measurement along the undulating surface, instead 
of on the level, as in surveying.^ 

Effect of watercourses or ditehes. The existence 
of watercourses or ditehes sometimes makes the 
erection of a partition fenee on the boundary be¬ 
tween adjoining owners impossible or so expensive 
as to be practically impossible.® Some statutes au- 
thorize trustees or fenee viewers in such a case to 
construet or direct the location of a suitable fenee 
elsewhere than on the true line.*^ Where such case 
is not provided for by statute it must be govemed 
by principies of reason and justice.® 

In complying with an order of viewers, an own- 
er may extend a partition fenee to the terminus of 
the adjoining owner’s, although the fenee must be 
located across a stream, and the water is thereby 
obstructed to some extent.® 


not to be partition fences.—Sturgill 
V. Sturgrill, 202 S.W. 311, 180 Ky. 170 
—25 C.J. p 1032 note 47. 

93. Minn.—Oxborough v. Boesser, 13 
N.W. 906, 30 Minn. 1, 

25 CJr. p 1032 note 49. 

Ck>3istnictioii of agreement 

Where the controlling feature of a 
contract was the making of fences 
on specified lines, so that each of 
the parties shouid be restored to 
the possession of pasture held by 
hhm under his lease, such provision 
must prevail over any other general 
purpoEte stated by the contract.— 
Tomkins v. Smith, 193 P. 558, 69 Colo. 
271- 

3>TiratioxL of agreement by teuants 

WTiere lessees of adjoining lands 
stipulated each to buildi a certain 
amount of fenee, it must be presumed 
that they intended that such fences 
would stand during the term of their 
leases, or at least for a reasonable 
time, and one of them could be en- 
joined by the other from changing 
the ferice lines as established by the 
contract, the fences having been 
buiit,—^Tomkins v. Smitb, supra. 

94^ Ky.—Grief v, Kahn, 7 S.W. 159, 
87 Ky. 17, 10 Ky.L. 87. 

25 C-J. p 1032 note 50. 

95* Ala.—Garrett v. Sewell, 10 So. 

226, 95 Ala. 456. 

25 C.J. p 1032 note 51. 

XHsputa as to lixte 

Fenee erected as a partition fenee 


where the boundary was disputed 
and the fenee was not in fact on the 
boundary line is a partition fenee 
regardless of the location.—Porter 
V. Poole, 8 Tenn.App. 453. 

Waiver by failtire to object 

If objection to the location of a 
partition fenee is not duly taken in 
proceedings before fenee viewers, it 
is waived.—Piper v. Piper, 60 N.H. 
98. 

96« Tex.—Slaughter v. Cullup, 55 S. 
W. 182, 22 Tex.av.App. 578. 

97. Va.—^Willing v. Booker, 168 S.E. 
417, 160 Va. 461. 

25 C.X p 1032 note 55. 

98. Mass.—Deane v. Gamiss, 200 N. 
K 923, 294 Mass. 221. 

Va.—Willing v. Booker, 168 SJE3. 417, 
160 Va. 461. 

25 CJ. p 1032 note 56. 

Posts on adjoiniiLg land 
La.—Alba v. Zeller, 7 La.A., Orleans, 
47. 

99. Mich.—^Rose v. Xihiderman, 110 
N.W. 939, 147 Mich. 372, 11 Ann. 
Cas. 198. 

25 C.J. p 1032 note 57. 

3f o trespass 

No trespass is committed by either 
owner in building a crooked or zig- 
zagr fenee, one half resting on the 
land of each adjoining ownen— 
penter v. Halsey, 60 Barb., N.T., 45 
—Ferris v. Van Buskir^ 18 Barb., 
N.Y., 397. 


1. Va.—^Willing v. Booker, 168 S.E. 
417, 418, 160 Va. 461, citing Cor¬ 
pus Juris. 

25 C.J. p 1032 note 58. 

Rights of owners of servient and 
dominant estates see Easements § 
98. 

2- N.T.—^Hlggins v. Kingsley, 31 N. 
T.S. 100, 82 Hun 150, affirmed 49 
N.E. 1098, 155 N.T. 634. 

Pa.—Dysart v. Leeds, 2 Pa, 488. 

3. Midi-—Rose v. Linderman, 110 
N.W, 939, 147 Mich. 372, 11 Ann. 
Cas, 198- 

25 C.J. p 1033 note 60. 

Injunction against erection of fenee 
see the C.J.S. title Injunctions § 
61, also 32 C.J. p 135 note 84 Cc]- 
Right to remove see infra § 16. 

4 . Conn. — Hubbell v. Peck, 15 Conn, 
133. 

N.T.—^Warren v. Sabin, 1 Lans. 79. 

5- lowa.—Hyers v. Tallman, 149 N. 
W. 259, 169 lowa 104. 

6- Ind.—Smith v. Timmons, 132 N. 
E. 319, 77 Ind.App. 448. 

lowa.—^Poster v. ^ussey, 169 N.W. 
1105, 132 lowa 640- 

7. Ind.—Smith v. Timmons, 132 N.E. 

319, 77 Ind-App. 448. 

Mass.—^Lamb v. Hicks, 11 Mete. 496. 

8- Conn.—^Bissel v. Southworth, 1 
Root 269. 

9. lowa,—^Myers v. Tallman, 149 N. 

W. 259, 169 lowa 104. 

25 C.J. p 1033 nofe 66. 
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The general statutory duty of tnistees, in certain 
cases, to construet partition fences does not require 
them to erect a floodgate across a creek, over which 
the line of fenee is located,^® ahhough the right 
and duty of the trustees to erect a floodgate exist 
under statutes expressly dealing with a situation 
where a creek or diteh makes impossible the erec- 
tion of a partition fenee along the dividing line.^^ 

Rebuilding. Where a partition fenee which was 
not on the true line is rebuilt, it may be correctly 
located.^^ 

b. Ownership 

A partition fenee is generally the Joint property of 
the adjoining owners. 

A fenee which is entirely on the land of one per- 
son and which is not a partition fenee by virtue of 
agreement, prescription, or statute belongs to the 
owner of the land on which it restsA^ This is true 
even where the fenee was erected by another per- 
son,^^ unless the latter acted in good faith under 
a misapprehension as to the location of the bound- 
ary line and with the consent, express or implied, 
of the owner of the land on which the fenee is 
buijt,^^ or unless the case comes within a statute 
protecting a person who builds a fenee on the land 
of another before the establishment of a boundary 
line by the county suryeyor.^® 

Although a division fenee may belong entirely to 
one owner,as where it was built by him and he 
has not been reimbursed for one half the value 
thereof by the adjoining ovhier, either voluntarily 
or under statutory compulsion,^^ a fenee erected on 
the line between the lands of adjoining owners,^^ 
or recognized by them as being on the line, although 
not so in fact,20 generally belongs to them as ten- 


ants in common, the statutes of some States making 
partition fences joint property, belonging equally to 
the adjoining proprietors.^^ At any rate, since a 
partition fenee is required to be, and generally is, 
built equally on both sides of the line, see supra sub- 
division a of this section, it is presumed to be the 
common property of both owners, until the contrary 
is shown.^^ 

§ 16. Removal or Destruction o£ Fences 

The liability or culpability of one arising from the 
removal or destruction of a fenee depends on the 
nature of the fenee and the rights of the parties 
involved. Civil rights and liabilities arising from 
such removal or destruction are considered infra § 
17, and criminal responsibility arising therefrom is 
considered infra § 18. 

Examine Pocket Parts for later cases. 

§ 17. - Civil Liability 

a. In general 

b. As between adjacent owners 

c. Actions 

d. Damages 

a. In General 

One removing a fenee built on his land by another 
wlthout authority Is not llable therefor. An action in 
damages lies, however, against one removing or destro*y- 
ing a fenee on the land of another. 

An owner of land is not liable for removing a 
fenee built thereon without his permissiones nor 
is a drainage district liable for removal of a bound¬ 
ary fenee built over a drainage diteh in violation 
of a statute prohibiting the building of a fenee over 
such a ditch.24 On the other hand, a person who 


IjO. Ind.—state v. Burkit, 108 N.E. 

113, 182 Ind. 661 

11» Statute coustrued 

Statute providing that, where a 
diteh or creek maj-ks the dividing 
line between land of different owners, 
so as to preclude construction of 
partition fenee on dividing line, “such 
partition fences shall be built and 
maintained under the prbvisions of 
this act as near to such boundary 
line as may be, and each landowner 
shall be regiaired on his oy^n land 
to build a separate partition fenee 
and to maintain the same at his own 
cost,” requires each owner to con¬ 
struet, not a separate fenee along en- 
tire distance, but to constnict and 
maintain at his own expense a par- 
titioujfeuce for one half > the distance, 
which, when connected by floodgate 
with fenee along other half of dis- 
tahee of' othbr owner, will consti¬ 
tute a continuous partition fenceJ— 


Smith V. Timmons, 132 N.E. 319, 
77 Ind.App. 448. 

12. IlL—Scott V. Jackson, 93 111. 
App, 529. 

La.—Alba v. Zeller, 7 La.App., Or- 
leans, 47. 

Notice unueeessary 

La.—^Alba v. Zeller, supra. 

13. Del,—Quillen v. Betts, 39 A. 
595, 17 Del. 531 

Ownership as affecting removal see 
infra § 16. 

14. Mo.—Ousley v. Lambeth, App., 
199 S.W. 594. 

26 C.J. P 1033 npte 70. 

15. Mo.—Ousley v. Lambeth, App., 
199 S.W. 594. 

16. Wis.—Scholl Vi Kinitzer, 63 N. 
W. 451, 83 

17. Wis.—^Murray v. Van Derlyn, 24 
Wis. 67. 


18. Mo.—Jones v. Derosset, App., 185 
S.W. 239. 

25 C.J. p 1033 note 79. 

19. Ala,—Garrett v. Sewell, 10 So. 
226, 95 Ala. 456. 

25 C.J. p 1033 note 73. 

No trespass is committe d by one 
adjoining owner hanging property on 
partition fenee.—Hannabalson v. Ses- 
sions, 90 N.W. 93, 116 lowa 457, 93 
Am.S.R. 250- 

20. Ala.—Garrett v. Sewell, 10 So. 
226, 95 Ala. 456. 

25 C.J. p 1033 note 74. 

2f. Ala.—^Walker v, Watrous, 8 Ala. 
493, 42 Am-D. 646. 

22. Del.—Quillen V. Betts, 39 A, 596*. 

17 Del. 53. . 

25 C.J. p 1033 note 76: 

23. N.Y.—Thayer v. Wright, 4- Den. 
180, . , 

241 Mo.^—Carroll v. Litti e River 
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commits a trespass by removing or destroying a 
fenee on another's land becomes liable to an action 
for damages.-^ 

The fact that a fenee was not of the kind or di- 
mensions prescribed by statute will not defeat an 
action for its willfnl destruetion,^^ although it may 
defeat an action for partial cutting and removal, 
under a bona fide claim of right to repair,27 and 
the fact that the entry and temporary removal of 
the fenee was legal and necessary in constnicting a 
road is no defense to an action for trespass, w^here 
the removal or rebuilding was negligent and result- 
ed in damage,-^ 

Trover lies against a person who removes a quan- 
tiry of fenee from the land of its owner, although 
such person was acting at the time under the direc- 
tion of town officers and mistakenly supposed the 
fenee to be on the land of the town.^^ 

Siatuiory penalty. Persons who throw down or 
leave open fences are sometimes, by statute, made 
liable to a penalty recoverable in a civil action.^® 
Such statutes, being penal, must be strictiy con- 
strued,3l and the object of such statutes being to 
preserve the integrity of the owner’s inclosure, the 
penalty may be recovered only for leaving open or 
throwing down part of a complete inclosure.^^ 

b. As befcween Adjacent Owners 

(1) In general 

(2) Removal on notice 

Drainage Dist., 237 S,W. 207, 208 
Mo.App. 537. 

25- Tex.—Jameson 
App., 171 S.W. 1037. 

25 C.J. p 1033 note 80. 

Ita. wtaom to sue lies 

Grantees occupying lot, described 
in deed by reference to plan sbow- 
!nr Inclusion of disputed gtrip, had 
sufficient title and possession to sue 
for destruction of fenee, there being- 
a. presumption that grantees were in 
pogsession of whole lot.—I^Orazio v. 

Pashby, 150 A. 70, 102 Vt 480. 

^Enjoining removal or destruction of 
fenee see the C.J.S. title Injunc- 
tions S 68, also 32 C.J. p 148 note 8 
—p note 

HB, Colo.—Norton v. 

156, 6 CJblo.ApiK 187—Fugate v. 

Smith, 35 F. 283, 4 Colo.App. 261. 

27- Mo-—Johnson v. Piala, 143 S.W. 

537, 161 Mo.App. 359. 

25 C.J. p 1034 note 82. 

26 Tenn.—Crawford v. Maxwell, 3 
Humphr. 476. 

JolBt or several liahllity 

If road contractore engaged in the 
construction of the same road each 
made gaps in the fenee around plaiu' 


(1) In General 

The owner of land may ordinarily remove a fenee 
buiit entfrely on hfs own land. It is otherwise, generally^ 
as to a partrtion fenee considered the joint property of 
the adjoining owners, except in the case of consent, or 
the giving of a prescribed notice. 

If a fenee separating the lands of adjoining own¬ 
ers is entirely on the land of one and is not a par- 
tition fenee by virtue of agreement, prescription, 
or statute, he has a right to remove it.^^ 

On the other hand, a partition fenee considered 
the joint property of the adjoining landowners, as 
discussed supra § 15 b, cannot be arbitrarily re- 
moved or destroyed by either of the owners,even 
if the boundary is in dispute,^^ without the consent 
of the other,36 or without complying with the con- 
ditions of statutes authorizing removal, as dis¬ 
cussed infra subdivision b (2) of this section, or 
unless it is for the purpose of replacing the fenee 
with another on the same site.37 If one owner im- 
properly removes or destroys a partition fenee, he 
is liable to the other3S appropriate action, as 

discussed infra subdivision c of this section. Ei¬ 
ther, hovrever, may repair such fenee and lawfully 
enter on the land of the other for that purpose,3» 
and either may replace it after its removal or de- 
struction.'^® When a partition fenee is rebuilt be- 
yond the boundary line, it may properly be removed 
and replaced on the correct line of the original 
fence.^^ 

Although, as discussed supra § 15 a, no trespass 

I joining owner un^er a revocable li- 
cense, is not liable for a statutory 
penalty, where he has given due no¬ 
tice of revocation of the license.— 
Wright v. Brown, 145 S.W. 518, 163 
Mo.App. 117. 

34. Ya.—^Willing v. Booker, 168 S. 
E. 417, 160 Ya. 461. 

35. Ky.—Jones v. Motley, 13 S.W. 
432, 11 Ky.L. 921. 

Tenn.—^Porter v. Foole, 8 TenitAppt 
453. 

36. Tex.—Gulf, C. & S. F. Ry. Co. 
V. Stephenson, Civ.App., 273 S.W. 
294. 

25 CJ. p 1035 note 9. 

37. Ri,—HUI T. Tohill, 80 N.E. 263, 
226 m. 334, 8 AncuCas. 423. 

25 C.J. p 1034 note 96- 

sa Tenn.—^Porter v. Poole, 8 Tenn. 
App. 453. 

25 C.J. p 1034 note 92. 

36- Mo-—Johnson v. Fiala, 143 S.W. 

537, 161 Mo-App. 359. 

25 aj. p 1034 note 91. 

Ya.—Willing v. Booker, 163 0. 
E. 417, 160 Ya. 461. 

41- N.T.—^Thayer v- Wright, 4 X>en^ 


V. Board, Civ. 


Young, 40 P. 


tifiFs premis es, which were not re¬ 
placed for a considerable length of 
time, and used the gaps without re- 
storing the fenee or protecting the 
fleld from the depredation of cattle, 
they were jointly liable under the 
mle as to concert of action, and the 
rule as to negligence concurring in 
setting in operation the force causing 
the injury.—Troop v. Dew, 234 S.W. 
992. 150 Arfc. 560. 

29. Me.—Smith v. Colby, 67 Me. 169. 

3C. Mo.—Wright v. Brown, 145 S.W. 

518, 163 Mo.App. 117. 

25 aJ. p 1034 note 86. 

31- Mo.—^Wright v. Brown, supra— 
Robinson v. Schiltz, 115 S.W. 472, 
135 Mo.App 32. 

32. Mo.—Sperry v. Hurd, 109 S.W. 
76, 130 Mo.App 495—^Wil&on v. 
Burton, 70 S.W. 916, 96 MoA-PP- 
686 . 

25 aj. p 1034 note 88- 

33. Ky.—White v. Thompson, 219 
S.W. 434, 187 Ky. 481. 

25 C-J. p 1084 note 89- 
PeoDLce Imilfe muler revocable Heense 
A person removing a fenee on his 
own land. constructed by his ad- 
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is committed by either owner in buildin^ a crooked 
or zigzag fenee, one half resting on the land of 
each adjoining owner, where more than one half of 
a division fenee is built on the land of one own¬ 
er, withont his consent, he may remove the ex- 
cess,^2 and, if in order to effect such removal it 
becomes neeessary to destroy the whole fenee, he 
may rightfully do so.^^ 

Statutory penalties for removal of a partition 
fenee do not of eourse apply to removal of a 
fenee whieh is not a division fenee.^^ A hedge of 
growing trees is not removable as a fenee under 
the statutes of some States authorizjng one who 
constructs or owns a division fenee or a part there- 
of to remove it on certain eonditions but a di¬ 
vision hedge fenee is within the rules and statutes 
of other jurisdictions relating to removal of di¬ 
vision fenees.'^^ 

The owner of inelosed land whieh he eeases to 
improve or lays in eommon has no right to remove 
any portion of a partition fenee standing,'^'^ al- 
though, as diseussed supra § 9, he is relieved from 
the further duty of contributing to its maintenanee. 
Statutes sometimes provide that a landowner who 
desires to let his land lie open shall not remove 
his part of a partition fenee if the adjoining owner 
pays him for it.'^^ 

Right to remove fences placed by mistake. If 
one of two adjoining landowners, with the knowl- 
edge of the other, ereets a division or a partition 
fenee whieh is by mistake plaeed on the land of the 
latter, and the former on diseovering his mistake 
removes the fenee, the latter eannot recover its val- ! 
ue,^® nor is the former liable to an aetion of tres- 


^ pass for such removal.^^ 

A statute giving the right to remove fenees placed 
by mistake on the lands of other persons has been 
held to apply only to natural persons, and to give 
no right to remove fences erected by mistake on 
lands of the state or of the United States.®^ 

(2) Removal on Notice 

Statutes sometimes make removal of a partition fenee 
by one of the adjoining owners contingent on the giving 
of notice to the other. 

In some jurisdictions there are statutes whieh au- 
thorize the removal of partition fences, where no¬ 
tice of intention to remove has been given by one 
adjacent owner to the other, at a prescribed time 
in advance of the removal, and prohibit their re¬ 
moval where the prescribed notice has been giv- 
en.52 Similar statutes in other jurisdictions prohib¬ 
it the removal of a partition fenee without consent 
except during certain months of the year and then 
only after giving notice for a prescribed time.^^ 

Unless a written notice is called for by the stat¬ 
ute,a notice by parol is sufficient.^5 

The fact that one adjacent owner has notified 
the other that he intends to remove will not justify 
ihe other in removing his part without notice, it be- 
ing only where the party making the removal has 
given the notice that the statute affords any pro- 
tection to him.^® 

Application of statutes. The statutes are given 
a broad application and are not limited to a particu- 
lar kind of partition fence.®^ According to some 
authorities the prescribed notice must be given, al- 
though the fenee is partly or entirely on the land 
of the party desiring its removal, if it is used as 


42 , Mass.—^Kennedy v. Owen, 131 
Mass. 4ai—Sparhawk v. Twichell, 1 
Allen 450. 

43 « Mass.—Sparhawk v. Twichell, 
Bupra. 

25 C.J. p 1034 note OS. 

44, Mo.-r-Jones v. Derosset, App., 
185 S.W. 239. 

25 ,C.J. p 1036 note 2. 

45 . Kan.—Griflith v. Carrothers, 119 
p. 548, 86 Kan. 93. 

25 C.J. p l035 note 3. 

40, IlL—Conklln v. Newman, 116 
N.E. 849, 278 111. 30—Hili v. Tohill, 
80 N.R 263, 225 111. 384, 8 Ann. 
Cak 423. 

47, KH.—Berkins v. Eo6dy, 62 N.H. 
452—Jones v. Perry, 50 N,p:. .134. 

Smith V. Johnson, 76 Pa. 191. 

48 . Ind.—Haines v. Kent, 11 Ind.! 

126. ^ , i 


49. Mont.—Schmuck v. Beck, 234 P. 
477, 42 Mont. 606. 

25 C.J. p 1035 note 23. 

50. Mont.—Schmuck v. Beck, 234 P. 
477, 481, 72 Mont. 606, citing Cor¬ 
pus JUris. 

25 C.J. p 1035 note 24. 

51. IU.—Blair v. Worley, 2 111. 178. 

52. Tenn.—Porter v. Poole, 8 Tenn. 
App. 453, 

25 C:J. p 1035 note 13. 

Act of contractor 

Railroad is liable, although its coh- 
tractor may not have been acting 
under specific instructions in remov¬ 
ing fences, and although he also re- 
moved fences not on the right of way. 
—Gulf, C. & S. F. Ry. Co. v. Ste- 
l^henson, Tex.Civ.App,, 273 S."^. 294. 

53. Ky.—Clemmons v. Grow, 43 S. 
W. 728, 1Q2 Ky. 499, 19 Ky.U 1544. 

25 C.J. p 1036 note 14. 
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statute InappUcable to uoapartltion 
fenee 

Fenee, admittedly not on true line, 
constructed by tenant for his own 
convenience between tracts owned by 
his two landlords, was held not a 
partition fenee, removable, under 
statute, by subsequent grantee of 
one of such parcels.—Shaheen v. Dor- 
sey, 270 S.W. 452, 208 Ky. 89, 

54. Tehnj—Porter v. poole, 8 Tenn, 
App. 453. 

25 C.J. p 1035 note 15. 

55« N.T.—Holladay v. Marsh, S 
Wend. 142, 20 Am.D. 678. 

56. Mo.—^Knott v. Glaze, 22 Mo.App. 
352. 

57. Ky.—Clemmons v. Grow, 43 S. 
W. 728, 102 Ky. 499. 19, Ky.Ja. 1544 
—C^rief V., Kahn, 7 S.'W’. 15^, 87 Ky. 
17, 10 Ky.L. 87. 
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a partition fenee by consent of the parties bxit 
in other jurisdictions the nile is otherwise, except 
where the person desiring removal has consented to 
the connection of his fenee with that of an adjoin- 
ing owner, in whieh case reasonable notice, rather 
than notice for the time prescribed by statute, is 
neces sary.^® 

Effeci of removal on notice. The effect of re- 
moving a partition fenee on notice is to remit the 
parties to their common-law rights and duties.^® 

Disuniting fences. Where, by agreement or long 
acquiescence, the fences of adjoining owners are 
United, one owner cannot disunite the fences or 
remove his own fenee, or a portion thereof, with- 
out giving reasonat^e notice of his intention to the 
other party.®^ 

c» i^iCrtxons 

For a wrorvgful removal or destructfon of a fenoe an 
action lies. 

For the improper removal or destruction of a 
fenee an appropriate action may be brought.^2 

Pleading. In an action to recover a statutory 
penalty it is necessary and sufficient to allege facts 
bringing the case within the statute.^3 

Where, in an action of trespass, notice of inten¬ 
tion to remove a partition fenee is alleged, the 
pleading shouid show that the notice was given in 
due time and to a proper person.®^ 

An allegation that the fenee was removed and 
converted by defendant to his own use does not re¬ 
quire a complaint otherwise stating a cause of ac¬ 


tion for damage to realty to be treated purely as 
an action in conversion.®^ 

Issues, proofj cmd variance. The essentiai ele- 
ments of the action whieh are in issue and oniy 
matters that are such elements must be proved to 
justify a recovery in an action based on the re- 
moval or destruction of a fenee. Thus, in an ac¬ 
tion for damage to a fenee, based on negligence, the 
evidence must establish such negligence.^® 

Under a statute imposing a penalty against one 
who shall voluntarily throw down or open any 
fenee or gate and leave it open, it is not sufficient 
to prove merely that defendant threw down a fenee, 
but evidence must be introduced to show that he 
left it down.®7 It is not necessary to prove that 
the fenee injured or removed inclosed a cultivated 
field,®^ nor is it necessary to prove notice of re¬ 
moval of a fenee buiit entirely on the land of one 
owner where the provision for notice relates ex- 
clusively to partition fences.®^ 

In an action growing out of the removal of a 
fenee, when the ownership of the land on whieh 
the fenee was situated is not in issue, evidence of- 
fered to show title to the land is properly reject- 
d,*^® and, where such ownership is in issue, evidence 
of ownership of other traets of land in the vicinity, 
by one of the adjoining owners, is incompetentJ^ 

Evidence. Direct and affirmative evidence is not 
necessary to establish the removal of a partition 
fenee; it may be shown by any facts and circum- 
stances sufficient to convince the jury."^^ However^ 
where the evidence is of such nature as to compel 


58L Tenn.—Porter v. Poole, 8 Tenn. 
App. 453. 

25 C.J. p 1035 note 18. 

59. Mo.—Sims v. Field, 74 Mo. 139— 
Jeftries v. Burgrin, 57 Mo. 327. 

ea N.y.—Holladay v. Marsh, 3 

Wend. 142, 20 Am.I). 678. 

KL Ky.—Shean v. Withers, 12 B. 
Mon. 441—Burries v. A&new, 6 Ky. 
Op. 10. 

Mo.—Sims V. Pield, 74 Mo. 139. 

60. ActioB. for statutory penalty 

Mo.—Frederick v. Bruckner, 101 S. 

W. 619, 124 Mo.App. 31. 

Trover or ooaversion. 

■j!yteL,-^-<3arrett v. Sewell, 11 So. 226, 
95 Ala. 456. 

—Smith V. Colby, 67 Me. 169. 
’5^Siimv--Porter tr. Poole, 8 TenEuApp. 
453. 

Vrei^yass 

(1) Whether trespass will lie for 
removal or destruction of a parti^. 
tion fenee owned by the adjoining 
owners in common seems to depend 


on whether the case arises in a 
jurisdiction where trespass lies or 
does not lie between tenants in com¬ 
mon.—Conklin v. Newman, 115 N.B. 
849, 278 111. 30—25 C.J. p 1034 note 
93 [a]. 

(2) Trespass between tenants io 
common is considered in the C.J.S. 
title Tenancy in Common § 100, also 
62 C.J. p 521 note 10-p 526 note 14. 

63. Mo.—Robinson v. Schiltz, 115 S. 
W. 472, 135 Mo.App. 32—Frederick 
V. Bnickner, 101 S.W. 619, 124 Mo. 
App. 31. 

64. 111.—McCormick v. Tate, 20 111. 
334. 

ObjectioiL too late 

Ky.—Schieble v. Hart, 12 S.W. 628, 
11 Ky.L. 607. 

66*. S-D.—Metropolitan Life Ins. Co. 
y. Farmers Co-op. Oo., 2 J7.W.2d 
665. 

66. Mass.—Lanoue v. Bu^icchia, 
15« N.B. 666, 26^1 Masa 236. 
P infllng - of Bo xLeglig^ree ia^roper 
Where it was alleged that de¬ 
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fendant drove his teams and auto- 
mobile trucks into and injured plain- 
tifPs fenee, evidence that defendant 
owned roadway on his land in close 
proximity to fenee and was respons- 
ible for uneven places therein, whieh 
caused vehicles to lurch or swerye 
sufficiently to cause injury to plain- 
tifFs fenee, held not to support find- 
ing that injury was not caused by 
defendant's negligence.—Lanoue v,- 
Buscicchia, supra. 

67. Mo.—Donovan v. Sallee, 19 Mo» 

App. 593. ^ 

68. Mo.—Frederick v. Bruckner, 101 
S.W. 619, 124 Mo.App. 31. 

69. Mo.—^Frederick v. Bruckner, su¬ 
pra. 

7a Ky.—^Pitts V. Howard, 13 Ky.L. 
302. 

71. EZan.—Shanks v. Williams, 144 
P. 1007, 93 EZan. 573. 

72. Mo.—Robinson v. Schiltz,. 116 S» 
W. 472, 135 Mo.App. 3^ 

25 CJ. p 1036 note 28. 
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the jury to make an inference on an inference in 
order to find that the loss or damage suff^red was 
caused solely by the removal or destruction of the 
fenee, it is insufificient to justify submission of the 
case to the juryJ^ 

In a civil action for a penalty the jury need not 
be convinced beyond a reasonable doubt, but only 
by a preponderance of evidence.'^^ 

In an action for damages for the removal of a 
fenee without notice, judgment for half the value 
of the fenee is not supported by evidence of state- 
ments of defendant that he owned only one half of 
it, when the otherwise uncontradicted evidence 
shows that it was built wholly by defendant and 
that plaintiif’s grantor was merely permitted to con- 
nect with 

A witness may testi fy that a fenee for the re¬ 
moval of which an action is brought was a parti- 
tion fenee, although the evidence does not show 
that it was a statutory partition fenee, if he knows 
the fact that it was erected by agreement between 
the parties who owned the land, and the statement 
is not objectionable as a conclusion of lawJ® 

Trial. Questions of fact should in actions tried 
to a jury be submitted to the jury for determina- 
tion'^^ after instructions by the court stating the 
applicable law.'^^ Requested instructions which are 
not applicable to the evidence or incorrectly state 
the law thereunder are properly refused,'^^ or giv- 


en after modification to make them correctly state 
the applicable law.^® 

Where the evidence is sufficient to sustain the 
verdict of the jury, the verdict should not be set 
aside.^^ 

d. Damages 

The measure of damage for the removal or destruction 
of a fenee ia its value at the time determined by the 
cost of replacement less depreciation for age and use. 

One who removes or destroys the fenee of an- 
other is liable to respond in damages for any loss 
which is the natural or proximate consequence of 
his act;^2 and, where an adjacent owner removes 
a partition fenee without notice to,^^ or the con- 
sent of,^^ the other adjacent owner, when such no¬ 
tice or consent is required by statute, the measure 
of damages is the same. 

The measure of damage for the removal or de¬ 
struction of a fenee is its value as it stood on the 
realty at the time of its destruction,^^ determined 
by the cost of building a similar fenee,less de¬ 
preciation from age and use.^^ 

Value of land as element. It has been held that, 
since the fenee is a part of the realty, the differ- 
ence in the value of the land caused by its destruc¬ 
tion should be considered in measuring the damag- 
es.88 Where, however, the injury to the realty is 
temporary only and readily repairable, as where 
fencing is partially impaired, the measure of dam- 


'73. Tex.—Helmerich-Payne, Inc. v. 
Debus, Civ.App., 148 S.W.2d 245. 

74. Mo.—Robinson v. Schiltz, 115 S. 
W. 472, 135 Mo.App. 32. 

75. Tex. — Ltong v. Cude, Civ.App., 26 
S.W. 1000. 

76. Ala.—Avary v. Searcy, 50 Ala. 
54. 

77. Mo.—Ousley v. Lambeth, App., 
199 S.W. 594. 

l!reg'lig'&n.ce 

Tex.—Gross v. Shell Pipe Line Cor¬ 
poration, Civ.App., 48 S.W.2d 377. 

78. Ark.—Troop v. Dew, 234, S.W. 
992, 150 Ark. 560. 

InjrtmotioiL on joint or several lia- 
biUty 

In an action against several road 
contractors for making gaps in plain- 
UfTs fences, and permitting cattle 
to enter and injure their crops, ih- 
structions were held not to exclude 
'the idea of a separate liability or as¬ 
sume that the liability, if any, was 
joint, where they merely told the 
iury that each (iefendant whose neg- 
ligent act cause^i injury was liable.— 
Troop V. Dew, supra. 

■ 79. Mo.—^Bast v. Mason, App., 184 
S,W. 398. 


80. Ark.—Troop v. Dew, 234 S.W. 
992, 160 Ark. 560. 

Canse of damage 

. In an action against road contrac¬ 
tors, an instruction that one defend¬ 
ant was not liable for any damage 
except such as might have been suf- 
fered from depredations of stock 
entering plaintiffs premises through 
a particular fenee was properly mod- 
ified by adding “and other gates or 
gaps left negligently open, if any,” 
where there was evidence that such 
defendant's teams, used a gate 
through which cattle entered.—Troop 
V. Dew, supra.. 

81. Vt.—D’Orazio v. Pashby, 150 A. 
70, 102 V,t 480. 

82. 111.—Conklin v. Newman, 116 N. 
E. 849, 278 111. 30. 

25 C.J. p 1036 note 39. 

83. Tenn.—Stallcup v. Bradly, 3 
Coldw. 406. 

Tex.—St. Louis Cattle Co. V. Ghol- 
son, div.App., 30 S.W. 269. 

25 C.J. p 1036 note 40. 

84. Ky.—Mene v. Horner, 7 Ky.L. 
293. 

25 C.J. P 1036 note 41. 

85. S.D.—^Metropolitain Life Ins. Co. 
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V. Parmers Co-op. Co., 2 N.W.2d 
665. 

25 C.J. p 1036 note 43. 

86. Mo.—Wiggins v. St. Louis, M. 
& S. E. R. Co., 95 S.W. 311, 119 
Mo.App. 492. 

S.D.—Metropolitan Life Ins. Co. v. 
Farmers Co-op. Co., 2 N.W.2d 665. 

87 . S.D.—Metropolitan Life Ins. Co. 
V. Farmers Co-Op. Co., supra. 

Bestoratioa of fenee to former con- 
dition. 

Mo.—^Wiggins v. St. Louis, M. & S- 
E. R. Co., 95 S.W. 311, 119 Mo. 
App. 492. 

88. Tex.—International & G. N. R. 
Co. v. Mciver, Civ.App., 40 S.W. 
438. 

Evidence of the differenee in value 

of the land was held properly re- 
ceived where such evidence disclosed 
the same amount of damage as the 
evidence relating to the reasonable 
value of the fenee, hut it was not 
decided whether such evidence would 
be proper in another case.—^Metro¬ 
politan Life Ins. Co. v. Farmers Co- 
op. Co., S.D., 2 N.W.2d 665. 
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ages is the cost of material and labor reasonably 
necessary to restore the damaged property approx- 
imately to its condition when injured.^^ 

Nominal datnages. Where one who has given the 
proper notice commences the removal of a parti- 
tion fenee one day prior to the time authorized by 
statute, he is liable for nominal damages oniy, un- 
less it is shown that actual loss has been sus- 
tained.®^ 

Piiniihe damuges. Punitive damages may be 
awarded against one lando\^mer for wrongfiilly and 
forcibly removing a partition fenee against the pro- 
test of the adjacent owner.^^ Where, however, 
one*s good faith in believing his land invaded by a 
fenee is not impugned, he should not suffer puni¬ 
tive damages for tearing it down.®^ 

§ 18. - Criminal Responsibility 

a. In general 

b. Affidavit, indictment, or information 

c. Evidence 

d. Trial 

a. In General 

Criminal responsibility is often imposed by the stat- 
utes for the injury to, or removal or destruction of, a 
fenee. 

The statutes often impose criminal responsibility 
for the injury to, or removal or destruction of, a 
fenee, and whether or not a prosecution can be sus- 
tained depends on the terms of the particular stat¬ 
ute under which it is brought^^ 

As a general rui e to be criminally liable for re- 

89. W.Va.—Moore v. Hope Natural 
Gas Co., 86 S.E. 564, 76 W.Va. 648. 

90. Ky.—Clemmons v. Grow, 43 S.W. 

728, 102 Ky. 499, 19 Ky.L». 1544. 

91. Ky.—Pitts V. Howard, IS Ky.L. 

302. 

93. Wis.—Scheer v. Kriesel, 85 N.W. 

128, 109 Wis. 126. 

93w —Card v. State, 86 So, 460, 

123 Miss. 702. 

25 CJr. p 1037 note 49. 

9t ^enp.—Gofortli v. 

HumphT. 37. 

26 C.J. p 1037 note 50. 

95. icalidcHis misclil^ 

<1) Malice is essential element of 
crime of malicious mischief. 

Ark.—^Fleming v. State, 279 S.W. 

778, 170 Ark. 344. 

Colo.—Koch V. People. 204 P. 332, 71 
Colo. 119. 

Okl.—Ratabaug-h v. State, 209 P. 230, 

21 OkLCr. 465. 

(2) In prosecution for nialicious 
misOhief, where defendant tore down 
a fenee built on land in dispute 
which was claimed by another for 


moving or destroying a fenee one must have acted 
uniawfully and willfully and committed some tres- 
pass,^'^ malice sometimes being an essential element 
of the offense.95 If the purpose is legitimate and 
no harm is done, the offense is not committed.96 
However, if the statute prohibits voluntarily throw- 
ing down a fenee, malice or even willfulness is not 
essential,and in some jurisdictions a mere gener¬ 
al intent to do the act prohibited is sufficient, al- 
though “wilfully"’ is used in the statute.^S jf 
prohibition is against ‘‘uniawfully, maliciously or 
negligently” destroying a fenee, proof that it was 
“uniawfully” destroyed will authorize a convic- 
tion.^9 

Under most,i but not all,^ of the criminal statutes 
relating to fences, there can be no conviction of a 
person who, under a bona fide claim of right, re¬ 
moves a fenee or performs some other prohibited 
act relative thereto. However, a mere claim of 
ownership is not conclusive evidence of good faith^ 
and, where one^s belief in his right is due to neg- 
ligence in not ascertaining the fact of ownership 
of the land on which a fenee is located, he is held 
guilty.^ 

Preveniing removal, One cannot be convicted 
for preventing the removal and relocation of a 
fenee, where the right of removal is doubtful and 
the line uncertain.^ 

Nature of fenee and lands inclosed thereby. Un¬ 
der some statutes, in order to establish criminal 
liability, it must be shown that the fenee constituted 
an inclosure;® but, under a statute merely against 

Idaho.—state v. Jacobson, 47 P. 
2d 228, 55 Idaho 711. 

99. Ala.—Edwards v. State, 22 So. 

564, 115 Ala. 52. 

25 C.J. p 1037 note 53. 

1. Okl.—McGlassen v. State. 130 P. 
1174, 9 Okl.Cr. 135. 

Pa,—Commonwealth v. Givens, 49 
Dauph.Co., 233. 

25 C.J. p 1037 note 54. 

2. Ala.—^Wallace v. State, 26 So. 932, 
124 Ala. 87. 

3. Ga.—^Woods v. State, 73 S.E. 608, 
10 Ga.App. 476. 

4. Ark.—Clark v. State, 9 S.W. 431, 
50 Ark, 670. 

25 C.J. pT037 note 57. 

5- Te^—^Boyd v. State, 13 S.W. 
864, 28 Tex.App. 524. 

5. MoJ — ^Wilsou V- Burtem, 70 B,W. 
916, 96 Mo.App. 686. 

25 p 1037 note 59. ■ 

Opeuiug gate in. inclosnre 

In sofue States it is an offense to 
open and leave open a gate leading 
into the inclosure of another^— 

V. State, 19 Tex.App. 76. . - 


State, 8 


whom defendant was acting, there 
was no malice such as is contem- 
plated by the statute.—Koch v. Peo¬ 
ple, 204 P. 332, 71 Colo. 119. 

(3) A member of the Choctaw or 
of the Chickasaw tribe, who, at the 
time of the allotment, ha4 more 
lands inclosed than he was entitled 
to take, and who removed fencing 
therefrom, not knowing that the land 
had been allotted, is not guilty of 
zhalicious mischief under the statute. 
—McGlassen v. State, 130 P. 1174, 9 
Okl.Cr. 136, 

96, Tenn.—Goforth v. State, 8 
Humphr. 37. 

Tex.—McNeely v. State, 96 S.W. 1083, 
50 Tex.Cr. 279. 

25 C,J. p 1037 note 51. 

Becovery of nnlawfiilly imponn^^ 

Owner of wrongfully impounded 
animals is not guilty in pulling down 
fenee to release them.—Holland v. 
State, 239 S.W. 984, 91 Tex.Cr. 478 
—25 C.J. p 1037 note 61 [b].. 

97, Kan.—State v. Adams, 138 P. 
58t; 91 Kan. 642. 


98. 
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maliciously or negligently throwing down a fenee, 
it is not necessary that the fenee form a part of an 
incIosureJ 

The statutes in some States protect ali fences in- 
closing lands, whether crops are grown thereon or 
not,^ while in other States the statutes apply only 
to fences inclosing eultivated fields or cleared 
ground under cultivation.^ 

In criminal prosecutions for injuries to, or aets 
done in connection with, fences, it is immaterial 
whether or not the fenee is a lawfui one, that is, 
of such dimensions as would entitle the owner to 
hring a civil action for a trespass by the cattle of 
another.^® However, one cannot be convicted of 
tearing down a fenee when his act is the pulling up 
of the posts on which no wire is strung, these not 
constituting a fence.^l 

Oumcrship or possession. Generally a person is 
not criminally liable for removing, destroying, or 
doing other acts to fences which are on his own 
land,^2 even if built by another,!^ or to fences on 
lands of which he is in actual possession,^^ or to a 
partition fenee or a fenee of which he is joint own¬ 
er,or to fences of which he is the owner,or 
of which he is in actual possession.^*^ It is not so 
much the title to land that Controls in cases of this 


character as it is the qniet and peaceable posses- 
sion of the property on which the fenee is situ- 
ate.is 

The inquiry as to the possession of the fenee 
should ordinarily be limited to the actual peaceable 
possession, and not extended to the right of pos- 
session.^9 Where the actual possession is in the 
prosecutor, defendant cannot exculpate himself by 
showing title to the land on which the fenee was 
situated.20 

Where the ownership of the fenee is determined 
by agreement, it is immaterial on whose land it is 

located.^t 

Under a statute prohibiting anyone from injur- 
ing a fenee belonging to and inclosing land not his 
own, the fenee must both belong to and inclose land 
not belonging to the party charged with the of- 

fense.22 

Defenses, Where a trespass is a necessary ele- 
ment of such offenses, any fact may be shown in 
defense, in general, which might be shown by de¬ 
fendant in an action of trespass.^^ Thus consent 
of one of the cotenants in possession of the adjoin- 
ing tract is a sufficient defense in a prosecution for 
removal of a partition fence.^^ 


7. Ala.—Shaw v. State, 28 So. 390, 
125 Ala. 80. 

a Ark.—^Fleming: v. State, 279 S.W. 
778, 170 Ark. 344. 

Tex.—Dennis v. State, 06 S.W. 838, 
43 Tex.Cr. 464. 

25 C.J. p 1037 note 61. 

9. N.C.—State v. Taylor, 69 N.C. 
543—State v. Lamb, 30 N.C. 229— 
State V. Bell, 25 N.C. 506. 

Wkat coxLstitntes eultivated field 

(1) Land cleared, fenced, and cul- 
tivated, or kept for cultivation, al- 
titouffh nothing i is growing within 
inclosure, is “eultivated field" with- 
in statute making it misdemeanor to 
injure fenee.—letate v. Cornett, 155 

S. E. 451, 199 N.C. 634—25 C.J. p 1037 
note 62 [a] (1). 

(2) “Pasture," within statute niak- 

ing it offenSe to destroy fenee, is 
not cleared ground under cultivatioil. | 
—State V. Corriett,' supra—State v. 
Pfrrry, 64 N.C. 305. ' 

(3) The smallness of the tract is 
immaterial.—State v. Campbell, 45 S. 
E. 344, 133 N.C. 640. 

(4) A town lot if indo,sed and cul- 
tivated is within this statute.—State 

T. McMinn, 81 N.C. 585. ‘ 

10 . V. State, 16 So. 114, 
104 Ala. 64. 

11. Texr—Burc^ y. S,tate, Cr., 67 S. 

W. 500. ' 


12 . Miss.—Evans v. State, 132 So. 

456, 159 Miss. 870. 

25 C.J. p 1038 note 65. 

13^ Ala.—Edgar v. State, 47 So. 295, 
156 Ala. 147. 

14. N.C.—State v. Williams, 44 N.C. 
197. 

25 C.J, p 1038 note 66. 

15. Ala.—Boyett v. State, 31 So. 551, 
132 Ala. 23. 

25 C.J. p 1038 note 67. 

16. Miss.—Evans v. State, 132 So. 
455, 159 Miss. 870. 

25 C.J. p 1038 note 68. 

Gratuitous licensox 

A gratuitous licensor, who- permits 
another to repair a fenoe on land 
rented by the lioensot. Is not guilty 
of a willfut or malicous trespass for 
tearing the fenee down, where he- 
fore doing so he notifies the licensee 
to remove it, and he declines.—C^-rd 
V. State, 86 So. 460, 123 MiSs. 702. 
Party fenoe 

(1) Making of slight repairs on 
fenee by adjoining landowner and 
giving of notice not to interfere 
would not constitute such fenee a 
“party fenee," so as to render the 
owner liable for its removal.—Evans 
V. State, 132 So. 455, 159 Miss. 87<>. 

(2) Line fenee does not become 
“party fenee" unless pravisions of 
statute are conopiied with so that 
each party owns interest in adjoin-? 


ing land and fenee.—^Evans v. State, 
supra. 

(3) That adjoining landowners may 
have owned land by adverse posses¬ 
sion up to fenee would not of itself 
constitute such fenee a “party 
fenee."—Evans v. State, supra. 

17. Tex.—Bray v. State, Civ.App., 
219 S.W. 1102—Morgan v. State, 
271 S.W. 608, 99 Tex.Cr. 661. 

18. Tex.—Morgan v. State, supra 
25 aj, p 1038 note 70. 

19. N.C.—State v. Beacham, 34 S.E. 
447, 125 N.C. 652. 

25 C.J. p 1038 note 71. 

Holdover teuant 

No offense is shown where ac- 
cused is lessee of premises holdlng 
over and in actual possession, and 
prosecuting witness is not in posses¬ 
sion but merely seeking to obtain it. 
—Morgan v. State, 271 S.W. 608, 99 
Tex.Cr. 661. 

20. N.C.—State v. Taylor, 90 S.E. 
294, 172 N.C. 892. 

25 C,J. p 1038 note 72. 

21. Vt.—State V. Buck, 51 A. 1087, 
74 Vt. 29. 

22. Mo.—State v. Coy, 47 Mo.App. 
187. 

23. N.C.—State v. McCfacken, 24 S. 
E. 530, 118 N.C. 1240. 

25 C.J. p 1038 note 76. 

2^ Tex.—Bailey Vw State, 87 S.W. 
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It is no defense that defendant removed the fenee 
in order to indace a civii suit to try title,-^ or that 
the fenee was not on a line fixed by agreement or 
arbitration,-® or that defendant was aeting as agent 
of another and by his direction.-" If, however, de¬ 
fendant ordered his servants to pull down one par- 
ty's fenee, and mistake they pulled down anoth- 
er^s, defendant cannot be convicred,-^ 

Where a mere general intent to commit the pro- 
hibited act is sufficient, good faith based on a belief 
that the fenee was on defendamus land is no de¬ 
fense.-^ 

Officials in charge of public roads or employees 
lawfully working thereon are not criminally liable 
for removing a fenee which constitutes an obstruc- 
tion of the highway.^® On the other hand the re- 
moval of a fenee obstmeting a road which is not 
a public highway is not jtistified.^l 

h. Affidavit, ladictnieiLt, or Informatioii 

The Indictment ar Information must charge aii the 
elements of the offense, but a charge in the language 
of the statute is generahy sufficient. 

The indictment or Information in a prosecution 
for removing, destroying, or injuring a fenee must 
charge all the elements of the offense^s and connect 
defendant therewith.^^ accordance with general 
rules, however, an indictment or information is gen- 
erally sufficient which charges the offense in the 


language of the statute.^^ 

Affidavit or complaint. Although the same par- 
ticularity is not necessary in complaints or affida- 
vits before inferior tribunals as wouid be required 
in an indictment,35 yet the affidavit or complaint 
must state the essential elements of the offense 

charged.36 

Unnecessary aUegations. It is not generally nec¬ 
essary to allege the value of the fence,^^ qj- 
value or amount of materiai destroyed,^^ or that 
damage was done by the removal:^^ neither is it 
necessary to allege express malice if not mentioned 
in the statute,'*^ or to conclude “contrary to the 
form of the statute.''^! A particiilar description of 
the land on which the offense was committed is un¬ 
necessary, and, having alleged that the fenee was 
pulled down, it is not necessary further to charge 
that it was left down and open.'*^ 

Joinder of civii and crmiinal action. A criminal 
prosecution and a civii action to recover a penalty 
cannot be joined where one statute imposes treble 
damages for the benefit of the injured party for 
throwing down a fenee and another makes such act 
a misdemeanor.^^ 

Variane e. Under a statute against injuring or 
pulling down the fenee of another without his con- 
sent, an allegation of ownership of the fenee by 
one party is sufficient, although the evidence shows 


700, 48 Tex.Cr. 262, 122 Am.S.R. 
740. 

2^ N.C.—State v. Graham, 53 N.C. 
397. 

26. Ala.—Shaw v. State, 28 So. 390, 
125 Ala. 80. 

27. N.C.—State v. Campbell, 45 S.E. 
344, 133 N.C. 640. 

28. Tex-—Gordon v. State, 111 S.W. 
146, 53 Tex.Cr. 624. 

29. Idaho.—State v. Jaeobson, 47 P. 
2d 228. 55 Idaho 711. 

38. Tex.—Gowhenouer v. State, 28 S. 
W. 201, 33 Tex.Cr. 538—Schott v. 
State, 7 Tex.App. 616. 

31- Colo.—Olson V. People, 138 P. 21, j 
56 Colo. 199. 

32- Cal.—Messick v. Superior Court 
of California in and for San Joa- 
Qiim County, 207 P. 58, 57 Cal. 
App. 340. 

Tex-—^Meissner v. State, 188 S.W. 
977, 80 Tex.Cr. 9l2. 

Owaersldp 

(1> The ownership of the property 
must be accurately alleged in the 
indictment.—Pate v. State, 113 S.W. 
757. 54 Tex.Cr. 491. 

(2> Ownership may properly be al¬ 
leged in a tenant Who at the time of 
the injury was in legal poss^ian 


and control, and entitled to the use of 
the fenee.—Hili v. State, 16 So. 114, 
104 Ala. 64. 

Waut of consent 

Under some statutes the consent of 
all the owners must be negatived, or 
their want of consent alleged.—^An- 
derson v. State, Tex.Cr., 29 S.W. 786 
—25 C.J. p 1039 note 99. 

SSngXe ofTense chai^ed. 

Under a statute making it an of¬ 
fense to destroy or injure any fenee 
or to injure any growing crops, an 
indictment alleging that defendant 
removed a fenee and injured the 
growing crops it inclosed charges but 
a single olfense.—^Ratcliffe v. Com- 
I monweaJth, 5 Gratt. 657, 46 Va, 657. 

33. Tex.—Carney v. State, Cr., 39 S. 
W. 661. 

34. Ala.—Ridings v. State, 79 So. 
141, 16 Ala.App. 467. 

Fla,—Studstall v. State, 92 So. 151, 
83 Fla- 623. 

25 C.J. p 1038 note 87—31 aj. p 720 
note 55 [a3 (23)-<25). 

35. Ala.—Brazleton v. State, 66 Ala. 
96. 

36; Ala.^—Ridings v. State, 79 So. 

141, 16 AlaA-pp. 467. 

Mo.—^State V. Grubb, 71 MckApp. 214. 
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37. Ind.—Dorrell v. State, 80 Ind. 
566. 

38. Ind.—Dorrell v. State, supra. 

25 C.J. p 1039 note 89. 

39w Ark.—State v. Culbreath, 71 S. 
W. 254, 71 Ark. 80. 

40. Mo.—State v. Schaefer, 56 Mo. 
App. 496. 

25 C.J. p 1039 note 91. 

41. Ark.—State v. Culbreath, 71 S. 
W. 254, 71 Ark. 80. 

42. Mo.—State v. Maclay, 163 S.W. 
544, 180 Mo.App. 727. 

25 C.J. p 1039 note 97. 
l>esciiptioii in MU of particnlars 
Indictment was held not fatally de¬ 
fective for failure to allege location 
of lands on which fenee was situat- 
ed, where bili of particulars de- 
scribed lands referred to in each 
count of the indictment and no mo- 
tion was made for further or bettor 
bili of particulars.—Padgett v. State, 
170 So. 175, 126 Fla 57. 

43. Mo.—State v. Maclay, 163 S.W. 
544, 180 Mo.App. 727. 

Contra State v. Grubb, 71 Mo. 
App. 214. 

44- Kan.—Manville v. Felter. 19 
Kan. 253. 
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a joint ownership.^^ However, under an indict- 
ment charging removal of a fenee around a culti- 
vated field, a conviction cannot be had on proof that 
the fenee involved surrounded a pasture field, even 
though the statute on whieh the indictment is based 
prohibits removal of a fenee surrounding a pasture 
as well as a eultivated field.^6 

A diserepaney of one month between the date of 
the offense eharged in the Information and that 
stated in the affidavit on whieh the information was 
founded is not eause for quashing the information 
after verdiet.^'^ 

c. Evidence 

The essentiai elements of the offense charged In a 
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proseciitian fop removirrg, destroying, or injuring a fenee 
must be proved beyond a reasonable doubt. 

In some jurisdictions the destruction or injury of 
a fenee is presumed to have been done willfully 
and maliciously,'^^ and proof that defendant de- 
stroyed or injured the fenee in the manner alleged 
throws on him the burden of proving that he hon- 
estly believed he had a right to do so.'^^ 

Admissibility. General rules goveming the ad- 
missibility of evidence in criminal cases govern the 
admissibility of evidence in prosecutions for re- 
moving, destroying, or injuring a fenee. 

Weight and sufficiency. In a prosecution for re- 
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45. Tex.—Pate v. State, 113 S.W. 
757, 54 Tex.Cr. 491—Hurlbut v. 
State, 12 Tex.App. 252. - 

25 C.X p 1039 note 1. 

46. N.C.—State v. Cornett, 155 S.E. 
451, 199 N.C. 451. 

47. Mo.—State v. Gift, 86 S.W. 593, 
112 Mo.App. 200. 

25 C.J. p 1039 note 93. 

4S. Ga.—Woods v. State, 73 S.W. 

e08, 10 Ga.App. 476. 

49. Ga.—Woods v. State, supra. 

sa Consent or want thereof 

(1) The custom of various parties 
to pass over the prosecutor’s fenee 
■with his knowledge and without his 
objection is admissible.—Caudle v. 
State, Tex.Cr., 74 S.W. 545. 

(2) It seems that.declarations of 
the parties or their agents are ad- 
missible to show want of consent to 
the breakin-g or removal of a fenee. 
—Pate V. State, 113 S.W. 757, 54 Tex. 
Cr. 491. 

(3) In a prosecution for breaking 
down a fenee, when the owner can- 
not be had before the court, it is 
competent to prove his want of con¬ 
sent by circumstances.—Caudle v. 
State, supra—25 C.J. p 1040 note 26. 

(41 Notices published in a new.s- 
papeb purporting to be signed by the 
cwners of the land prohibiting tres- 
passing thereon are inadmissible to 
Show want of consent of one of the 
cwners in the absence of evidence 
that he published them or authorized 
their publication.—Caudle v. State, 
suprai. 

(5) Likewise the posting of notices 
about an inclosure by the foreman 
or servant of the owners is inad- 
missible to show want of consent of 
the owners.—Caudle v. State, supra. 
25 C.J, p 1040 note 28. 

ICallce 

Iu a prosecution for malicious ih- 
jurjr to a fenee belohging to' a 
church, evidence of expressions by 
defeudaut ahowing enmity toward 
the officers and members whtile en- 


gaged in the business of the church 
is admissible as far as showing mal- 
ice toward the society.—People v. 
Perguson, 78 N.W. 334, 119^ Mich. 

373. 

Motive 

In a prosecution for destroying a 
fenee, it is competent to prove dec¬ 
larations going to show motive, 
where accused made such declara¬ 
tions, or where they were made in 
his presence and hearing and re- 
ceived either his active or tacit con¬ 
sent,—Smith V. State, Tex.Cr., 70 S. 
W. 84. 

Ownership or possessio» 

(1) Evidence tending to show pos- 
session, and the character thereof, is 
admissible,'—Hughitt v. State, 179 
S.W. 703, 77 Tex.Cr. 573. 

(2) At least under some statutes, 
evidence along this line should be 
confined to possession and not ex- 
tended to title or ownership separate 
and apart from possession.—Bray v. 
State, 219 S.W. 1102, 87 Tex.Cr. 146. 

(3) Defendant may introduce a 
deed to the property on whieh the 
fenee was located as tending to show 
rightful possession.—MeCuen v. 
State, Tex.Cr., 68 S.W. 180—25 C.J. 
p 1039 note 12. 

(4) Defendant may introduce a 
deed to show that the prosecutor was 
not in Quiet and peaceful possession. 
—Pate V. State, Tex.Cr., 81 S.W. 737. 

(5) Accused cannot introduce con- 
veyances showing ownership in a 
third party.—^Wallace v. State, 26 So. 
932, 124 Ala. 87, 

(6) Accused cannot introduce evi¬ 
dence of his rights in a tract of land 
not in controversy. 

Ark.—Fleming v. State, 279 S.W. 778, 
170 Ark. 344. 

Kan.—State v. Adams, 138 P. 580, 91 
Kan. 642. 

(7) In prosecution for the willful 
and malicioNis cutting of a fenee in- 
clpsing lan& not belonging to defend- 
ants, a QuSclaim deed was admis- 

m 


sible to prove the allegation of the 
indictment that the land did not be- 
long to defendants.—Studstill v. 
State, 92 So. 151, 83 Fla. 623, 

(8) Although a fenee is realty, its 
ownership, as far as is necessary to 
be proved, may be proved by parol.— 
Pitzsimon v. State, 128 S.W. 903, 59 
Tex.Cr. 540—Joy v. State, 51 S.W. 
933, 41 Tex.Cr. 46—25 aj. p 1029 
note 17. 

(9) On the question of ownership 
defendant cannot put in evidence a 
survey not made in conformity to 
statutory provisions and not shown 
to have been by the consent of the 
adjacent owner.—Boett v. State, 31 
So. 551, 132 Ala. 23. 

(10) Evidence of a survey made 
under agreement is admissible.— 
State V. Buck, 51 A. 1087, 74 Vt. 29. 

(11) Evidence that the party 
claiming the land on whieh the fenee 
was built had built it, and that par¬ 
ties holding under him had eultivated 
it without interference from accused, 
is admissible to show possession and 
ownership of the fenee.—Kalklosch v. 
State, 80 S.W. 85, 46 Tex.Cr. 94. 

(12) In order to prove his posses¬ 
sion defendant may introduce the 
pleadings in a pending action be¬ 
tween the same parties to try title, 
including the prosecutor’s petition al- 
leging possession of the property in 
defendant.—MeCuen v. State, 68 S.W, 
180, 43 Tex.Cr. 612. 

Fropex locatio» of divisio» fe»ce 

(1) It may be shown in a prosecu¬ 
tion for moving a division fenee that 
in a prior civil suit between defend¬ 
ant and the prosecuting witness a 
judgment was rendered establishing 
the boundary where the fenee was 
located.—Dorrell v. State, 83 Ind. 
357, 

(2) Defendant may introduce deed 
to Show the proper location of a di¬ 
vision fenee.—Fitzsimon v. State, 128 
S.W. 903, 59 Tex.Cr. 540. 

Removal TUider claim of xiglit 

In, order to show removal under 
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moving, destroying, or injurfng a fenee, the evi- 
dence mnst be sufficient to establish ali the elements 
of the offense charged^i beyond a reasonable 
doubt.^- 

Circumstantial evidence may be sufficient to con- 
ncct defendant with the offence charged,^^ and, 
where malice is an essentiai ingredient of the crime 
charged, it need not be proved expressly, but may 
be inferred from the surrounding circumstances,^^ 
if sufficient to justify such an inference.®^ 

Some statutes require the conviction to be based 
on the testimony of a certain number of witness- 
es.^^ 

d, Trial 

Jn a prosecution for removing, destroying, or Injuring 
a fenee, questlons of fact are ordinarHy for the jury, 
while qu^ions of law are for the court. The instruc- 
tions sbouid correctiy state the law appircable to the 
faets. 


I In accordance with general rules ordinarily ques- 
tions of fact in a prosecution for removing, de¬ 
stroying, or injuring a fenee are for determination 
by the jury, while questions of law are for the 
court,and neither may properly invade the prov- 
ince of the other.^^ 

Instructians. The instructions to the jury should 
contain correct statements of the law applicable to 
the evidence.^^ 

Requested instructions which are misleading®*^ 
or are not called for by the evidence®^ may and 
should be refused. 

Where the party accused of destroying the fenee 
introduces no evidence of his title, an instruction 
that the title to the land will not be affected by the 
verdict, and that tities to land cannot be determined,, 
is not prejudicial.62 

An instruction that it is a question for the jury 


a claim of right, evidence of a pend- 
ing injunction against maintenance 
of the fenee is admissible.—State v. 
Jablowsky, 152 S.W. 390, 169 Mo. 
App. 238. 

(1> Acts and oircnmstances in re- 
lation to the breaking or pulling- 
down of the fenee are admissible as 
part of the transaction.—Caudle v. 
State. Tex.Cr.. 74 S.W. 545. 

(2) This nile does not render ad- 
missible acts done so long after the 
transaction as not to be a part of the 
res gestae.—Candle v. State, supra. 
Tence izLclosuig land in sectloiis j 

Under a charge of cutting a fenee 
inclosing land in two designated sec- 
tions separated by a public road evi¬ 
dence of cutting the fenee on either 
or both of the sections is admissible. 
—State V, Morse, 66 Mo.Appl 303. 

51. Tex.—Morgan v. State, 271 SW. 

608, 99 Tex.Cr. 661—McCltllers v. 

State, 216 S.W. 182, 86 TexXJr. 247. 
25 C.J. p 1040 note 33, 

Bvldeaee of sxxhstanMal natoxe is 
sufilcirnt,—^Fleming v. State, 279 S. 
W. T?8, 170 Ark. 344. 

ndschief 

(1) Charge of malicious mischief 
in brealdng, injuring, and pulling 
down a fenee is not proved by evi- 
dehee of assistahee in carrying away 
a gate and hiding it after it had been I 
renaoved by another.—Meador v. 
State, 162 S.W. 1155. 72 Tex.Cr. 527. 

(2) But a charge of malicious mis¬ 
chief in pulling down and destroying 
a fenee is sufficiently proved by 
showing the pulling out of a post or 
posts of a fenee in process of erec- 
tion.—Olson v. People, 138 P. 21, 56 
Colo. 199. 

(1> E^vndexlce sufficient.—Common-^ 


wealth V- Llck, 22 A.2d 616, 146 Pa. 
Super. 435. 

(2) Evidence insufficient.—Rata- 
baugh V. State, 209 P. 230, 21 OkLCr. 
465. 

Proof of ovmershlp 

(1) Although a deed to the prose¬ 
cutor misdescribed the land, owner- 
ship may be sufficiently shown by oc- 
Gupancy for the prescriptive period, 
—People V. Ferguson, 78 N.W. 334, 
119 Mich. 373. 

(2) Ownership in anothar than de¬ 
fendant is not sustained by testi¬ 
mony of the prosecuting witness that 
the fenee was his and on his land, 
but that he knew nothing about the 
line between him and defendant, 
when defendant and pthers testified 
that the fenee was on defendant's 
land and that they knew the line.— 
Oliver v. State, Tex-Cr., 37 S.W. 
427. 

(3) Evidence sufficient to show 
ownership by prosecutor.—Lunsford 
V. State, 94 S.E. 80, 21 Ga.App. 78. 
Throwing and leaving’ fenee down 

A prosecution for throwing down 
and leaving open a fenee is not sup- 
I ported by evidence of throwing down 
and going across the adjacent prem- 
ises; it must affirmative ly app^r 
that the fenee was left down..—State 
V. Howell, 34 Mo.App. 86. 

53, N.C,—State v. Comett, 156 S.E. 

451, 199 N.C. 634. 

Guesswork and speculation 

Evidence which is so unsatisfac- 
tory and unsubstantial as to leave 
the Jury to grope in guesswork and 
speculation is insufficient to sppport 
a conviction.—^Padgett v. State, 170 
175, 126 Fla. 57. 

58, Ark.—Scott v. State, 21 S.W42d 
186, 180 Ark. 408. 
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54. Ark.—Fleming v. State, 279 S- 
W. 778, 170 Ark. 344. 

55. Colo.—Koch V. People, 204 P. 
332, 71 Colo. 119. 

56. N.C.—State v. Sawyer, 13 N.C. 
213. 

25 C.J. p 1040 note 39. 

57. Befendanfs connectlon with of¬ 
fense chaxg‘ed is for Jury.—Scott v. 
State, 21 S.W.2d 186, 180 Ark, 408. 

Peaxee as within statute is for Jury, 
—State V. Godwin, 59 S.E. 132, 145 N. 
C. 461, 122 Am.S.R. 467. 

Bedication odt inclosed as 

Street is for Jury.—State v. Godwin, 
supra. 

Sufficiecacy of waterconrse as fenee 

The sufficiency of a watercourse to 
serve as a fenee was held to be a 
question of law for the court, the 
jury deciding the faets.—State v. 
Lamb, 30 N.C. 229. 

Conflict in the evidence is for the 
jury to resolve.—State v. Jacobson, 
47 P.2d 228, 55 Idaho 711. 

58* Peremptory charge improper 

The credibility of witnesses and 
the ultimate fact of guilt being ques¬ 
tions for the jury, a peremptory 
charge by the court to find defendant 
guilty is erroneous.—State v- God¬ 
win, 59 S.E. 132, 145 N.C. 461, 122 
Am.S.R, 467. 

59. Tex.—Becker v. State, 119 S.W. 

95, 56 Tex,Cr. 92. 

25 Gjr. p 1040 note 40; 

60- Ala.—Wallace v. State, 26 So. 
932, 124 Ala. 87. 

61. Tex.r—Klalklosch v. State, 80 S. 
W. 85, 46 Tex.Cr. 94—Jessel v- 
State, 57 S.W. 826, 42 Tex.Cr. 72. 

6^ G€t.—Wbbds V; Stat^ 73 S.Ei 60& 
10 Ga«A.pi>. 476. 
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io determine the weight and credit any” to be 
given to defendant^s statement is not objectionable 
as minimizing tbe importance of the statement.®^ 

Insufficiency of proof, Where proof of an essen- 
tial element is lacking, a verdict for defendant 
should be directed^^ or a verdict of guilty set 
aside.®® 

§ 19. Fencing Lands o£ Another 

For uniawfulfy fencing the lands of another one may 
fae held civilfy or criminally liable. 

As discussed in the C.J.S. title Property § 13, al¬ 
so 50 CJ. p 780 note 11, private ownership of real- 
ty carries with it the exclusive right to its use and 
occupancy. The willful violation of the preroga- 
tives of such ownership by one’s erection of a fenee 
on the land of another exposes the trespasser to 
an action for daniages,®^ although the property it- 
self is not in fact injured.®7 

Crimiml responsibiliiy. Under some statutes one 
may be held criminally responsible for uniawfully 
fencing the lands of another,^8 or for failing to re¬ 
move or disconnect such a fenee on receipt of a 
specified notice.®^ 


§ 20 

An action for uniawfully making or permitting a 
fence to remain about the lands of another must be 
prosecuted in the name of the state, although half 
the fine goes to the informer.*^® 

§ 20. Injuries Caused by Failure to Erect or 
Maintain Fences 

[ One under a duty to build or rnaintain a fence is 
generally liable for injuries resulting from his neglect 
properly to build or maintain a fence. 

One whose duty it is to build or maintain a fence 
is as a general rule liable for ali injuries which may 
be fairly said to be the legal and natural conse- 
quence of his neglect to do so,*^^ including injuries 
to live stoch*^^ or crops,^^ common-law remedies be- 
ing available to the injured party where no remedy 
is specified by the statute imposing the duty to erect 
or maintain the fence.To recover plaintiff must 
prove that defendant was under a duty to maintain 
a part of the division fence, fhat he neglected so 
to do, and that the injury sustained was proximately 
caused by such neglect,75 there being no liability 
where there is no duty to fence,or where there 
is no neglect,77 or where the neglect is not the prox¬ 
imate cause of the injury.78 


63. Ga.—^Woods V. State, supra. 

25 C.J. p 1040 note 44. 

64. Colo.—-Koch V. People, 204 P. 
332, 71 Colo. 119. 

65. Pa.—Commonwealth v. Givens, 
49 Dauph.Co. 233. 

66. La.—Hoyt v. Smith. App., 187 
So. 87. 

Bvidence admissil^le under pleadlngs 

In action for trespass to land, 
wherein defendanfs sworn answer 
admitted participation in erection, of 
fence on plaintiff’s land, testimony 
of defendant and his son that son 
erected the fence was properly re- 
jected. Hoyt v. Smith, supra. 

67. Lia. Hoyt v. Smith, supra. 

fence on unimproved land 

iLa.—Hoyt v. Smith, supra, 
m^nents of damagre 
(1) Only elemept of dama^e where 
is not injured is tfiat arising 
from the trespass and violation of 
the owner's rigrhts,—Hoyt v. Smith, 
supra. 

, (2) Attorney's fees, expenses in- 
curred hefore niing suit, and expens¬ 
es ]ncurred as incident to attending- 
court were not recoverable as dam- 
aga-^Hoyt. V. Smith, supra. : 

(3) Seventy-five dollars was held 
tor mere Act of tripas,s, 
«ansing- no injury to . land, whereby 
considerable part of plaintirs wood- 
was enclosed with fenpe for 


68. ^ffect of continned claim to 
lands 

A conviction for uniawfully, will- 
fully, and knowingly fencing: the 
land of another will not be sus¬ 
tained, where it appears that de¬ 
fendant has all along: made claim 
to that portion of the land on which 
the fence was erected, and it also 
appears that his vendors made a 
similar claim.—Clark v. State, 5 S.W. 
163, 2'3 Tex.App. 618. 

69. Indictment or Information 

(1) An Information for failing- to 
disconnect and remove a fence as 
prescribed by statute must allece 
that the fence was not removed with- 
in the fime allowed after the reQ.ui“ 
site, notice was given.—Elkins v. 
State, 51 S.W. J72, 40 TexCr. 589. 

(2) It must also allege that such 
notice- was given by the proper per- 
son.—Meissner v. State, 188 S.W 977, 
80 Tex.Cr, 92. 

70. Tex.—Gibbs v. State, 46 S.W. 
645, 39 Tex.Cr: 476. 

71. Ark.—Primrose v. Brown, 292 S. 
W. 1003, 173 Ark, 632. 

Mass.~Deane v. Gamiss, 200 N^.E. 

923, 294 Mass. 221. , 

25 C-J, p 1043 note 92. 

G-ist 0^ aotdfoh 

The obligation and neglect to k.bep 
up the fence afe the gist of the a(>- 
'tidn for damages.-^Osgood v. Haanes, 
184 N.W. 331, 191 lowa 1227. 


xence lor 

three months.—Hoyt v. Smith, supra. 


AJk.—-Primrose v. Brown, 292 S 
W. 1003, 173 Ark. 632. 


lowa.—Osgood V. Names, 184 NW 
3'31, 191 lowa 1327. 

25 C.J. p 1043 note 93. 

Injuries to animals generally see An- 
imals I 213. 

73. Tex.—Adair v. Stallings, Oiv. 
App. 165 S.W. 140. 

25 C.J. p 1043 note 94. 

74 . lowa.—Osgood y. Names, 124 IST. 
W. 331, 191 lowa 1227. 

75. lowa.—Osgood v. Names, supra. 
Sufflciency of proof of agreement 

In action against adjoining owner 
for danoAge to cattle caused by de- 
fendant's breach of agreement to 
keep his portion of division fence in 
rejpair, involving a question as to 
existence of agreement, 'defendanfs 
action in repoiring a part of his . por¬ 
tion of fence, on plaintiff's notice to 
him that plaintiff^s cattle were going 
through fence, and in repairing the 
other part of such portion af^er 
plaintiff’s cattle had been injured, 
was held to warrant jury finding 
that repairs were made pursuant to 
such an agreement—Osgood v. 
Names, supra. 

76. Wyo.—Garretson v. Aveiw 176 
P. 433, 26 Wyo. 53. 

77 . Tex.—Fennell v. Seguin St R. 
Co., 8 S.W. 486, 70 TeX. 570. 

78 . Conn.—Kelsey v. Rebuzzini, 69 

A, 170, 87 Conn. 656, 52 L.RA N 
S., 105. ■ ■ 

Mass.— Falesy. Cole, 26 N.E, 872, 152 
Mask 322. ' ’ , 
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§ 20 

Ati agreement between adjoining owners to dis¬ 
pense with a partition fenee exempts each from lia- 
bility to the other for injuries resulting from fail- 
ure to fenee,and, where adjoining owners enter 
into an agreement that each will maintain half of 
a partition fenee, neither can maintain trespass 
against the other for injuries resulting from an in- 
sufficient fenee» the proper remedy being for breaeh 
of contractA® 

Some courts hold that, where the obligation to 
maintain a partition fenee does not arise by vir- 
tue of agreement or prescription, but only by vir- 
tue of statute, and the statute does not impose lia- 
lulity for injury to animals, a person who has been 
diligent in keeping up his part of the fenee as re- 
quired by statute cannot recover damages, against 
the adjoining owner who is delinquent in his duty, 
by reason of the former’s eattle going through the 
defeetive fenee on the land of the adjoining owner 
and there suffering injury.^^ 

Where the injury is caused by defeet in a parti¬ 
tion fenee, it must be shown that the injury re- 
sulted from a defeet in that portion of the fenee 
which it is the duty of defendant to maintain 
but the fact that the portion of the fenee whieh it 
is the duty of the adjoining landowner to maintain 
is defeetive also does not relieve from liability.®^ 

As diseussed in Animals § 186 b, one who fails 
to maintain his portion of a partition fenee proper- 
ly is without redress for injuries oeeasioned by his 
neighbor’s stock breaking through such portion, as 
the loss is oeeasioned by his own negligenee. So, 
in case of a party line fenee removed by one of the 
adjoining owners after it had fallen into disuse, the 
other adjoining owner cannot recover for personal 
injuries suffered because of the absence of the fenee 
where he was aware of the danger and could have 
restored the fenee himself.^^ 

Double damages. Some statutes render a person 
liable in double damages for killing or injuring a 
domestic animal which has entered his field for want 


of a lawful fenee. In an action under the statute 
it is not essentiai to recovery that plaintiff prove 
the precise spot at which his animal entered de- 
fendant’s field. He may undertake to show that the 
entire fenee around the field was an unlawful fenee 
and in bad condition, and, for this purpose, may in- 
troduce evidence of its condition at places other 
than the one at which the animal entered.^® 

§ 21. Injuries Caused by Fences 

As diseussed infra §§ 22, 23, liability for injuries 
resulting from the erection and maintenance of a 
fenee is determined by general rules of negligenee 
and the applicable statutes. 

Examine Pocket Parts for later cases. 

§ 22. -To Persons 

Liability for personal injuries caused by a fenee gen- 
erally depends on ordinary rules of negligenee. There 
is no liability, as a general rule, to a trespasser. 

The question whether a person is liable for per¬ 
sonal injuries arising from the erection of a fenee 
depends on the ordinary principies or rules as to 
what constitutes negligenee.^® The owner of the 
land on which a fenee is maintained, or other per¬ 
son who is responsible for its maintenance, is not 
an insurer against injury,or bound to provide 
against extraordinary conditions.®® He is not lia¬ 
ble for a personal injury caused by its fall if he 
uses the care of a prudent man in maintaining it;®^ 
but, where he negligently fails to maintain his fenee 
in a condition reasonably safe, or if he keeps it in 
an unreasonably dangerous condition, he is responsi¬ 
ble for the natural and probable consequences of 
his neglect.^® 

If, as between two adjoining owners, the duty of 
maintaining a partition fenee rests exclusively on 
one of them, the other owner is not liable to a third 
person for a personal injury caused by its fall.®^ 
However, the owner himself being responsible for 
maintenance of a defective or dilapidated fenee, he 


79S. III.—Walters y. Stacey, 134 IU. 
App. 336. 

80 . Ala-—Walker v. Watrous, 8 Ala. 
493, 42 Am.D. 646. 

83L N.J.—Van Nest v. D^lman, 90 
A. 308, 85 N.J.Law 650, 52 KR.A., 
N.S., 99, reversing- 87 A 329, 84 N. 
J.Law 564. 

88 . IlL—D’Arcy v. Miller, 86 lU. 102, 
29 Am.R. 11. 

VL—Saxton v. Bacun, 31 TL 540^ 

83 . IlL—Ozburn v. Adams, 70 IlL 

VL—Sajtton v. Bacon, 31 VL 540, 


84. Pa.—Senica v. Schriber, 131 A, 
366, 284 Pa. 377. 

85. Mo.—Ward v. Proffer, supra. 

86. KY.—Barr v. Green, 104 N.E. 
619, 210 K.Y. 252, Ann.Cas.l915B 
855, reversing- 132 N.Y.S. 739, 148 
APp.Div. 897. 

87- Pa.—^Henry v. WanamaAer, 45 
Pa.Super. 346. 

S.D.—McaLiinn v. Noli, 274 N.W. 833, 
835, 65 S.D. 440, citing Coipus Jil- 
lis. 

88. Mass.—Quinn v. Crimmings, 50 
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N.E. 624, 171 Mass. 255, 68 Am.S.R. 
420, 42 L..ILA 101. 

N.J.—Sutphen v. Hedden, 51 A 721, 
67 N.J.Liavr 324. 

25 C.J. p 1041 note 51. 

89. Mass.—Quinn v. Crimmings, 50 
N.E. 624, 171 Mass. 255, 68 Am.S. 
R. 420, 42 L.R.A 101. 

25 C.J. p 1041 note 53. 

90 . N.H.—Durgln v. Kennett, 29 A 
414, 67 N-H. 329. 

91 . Mass.—^uinn v. Crimmings, 50 
N.E. 624, 171 Mass. 255, 68 Am.S.R. 
420, 42 Ii.R.A 101. 

25 CLJ. p 1041 note 55v 
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cannot relieve himself of that obligation by an 
agreement with another in 'the nature of a lease, 
the lessee agreeing to repair and assuming liabili- 
ty for injuries.92 

Fenee oLong or across road, The owner of land 
on which a fenee is built, or another who is respon- 
sible for the maintenance thereof, must, as far as 
the exercise of ordinary care will enable him to do 
so, keep it in such condition that it will not fall and 
injure persons passing along the highway.93 

Where a landowner builds a barbed wire or oth- 
er dangerous fenee across a traveled road, without 
maintaining proper warning, and a traveler is there- 
by injured, a charge permitting the jury to find such 
owner negligent is within the issues, and a finding 
of negligence is justified.®'^ Where, however, the 
road, although traveled and used by the public for 
some time, is entirely on defendant^s land and is 
not a public highway, his actionable negligence, if 
any, consists only in not giving such notice of the 
obstruction across the way as would be reasonable 
under the circumstances.®^ 

Injury to trespassers. A landowner owes no duty 
to persons trespassing on his lands, in the construe- 
tion of fencing not along public highways, and there 
can be no negligence in the construction of such 
fencing.^® The rule is applicable even where the 
fenee is of barbed wire^*^ and the intrusion is acci- 
dental.^^ 

Effect of statute on comnwn-law action. In a 
common law negligence action for injuries caused 
by a barbed wire fenee statutes forbidding use of 
barbed wire in fences erected in specified areas are 


not admissible in evidence.^^ 

Proximate^ concurrmg^ and infervening causes^ 
The fact that there was an intervening contribu- 
tory cause does not preclude recovery where the 
circumstances are such that the owner of the fenee 
should have anticipated the occurrence.^ 

Contribuiory negligence, Since ordinarily pru- 
dent persons lean on fences, rails, and banisters 
without thought of injury, reasonable care requires 
maintenance thereof with reference to such usuaL 
and ordinary user.^ 

A person is not guilty of contributory negligence 
for such user when the fenee appears to be reason- 
ably safe for the purpose.^ However, the party so- 
injured may be declared negligent as a matter of 
law, when the fenee was known to him to be de¬ 
fective and unsafe.'^ 

When the party injured has no knowledge of the 
defective fenee, the question of contributory neg¬ 
ligence should be left to the jury.^ The jury should 
also determine the question of negligence in the 
erection of an unprotected barbed wire fenee along 
a schoolhouse lot where children were accustomed 
to play, and of contributory negligence of a child 
in running into the fenee while looking backward.^ 

Where the uncontradicted evidence shows that the 
fall of a fenee was caused by a large number of 
trespassers climbing on it, and that it did not give 
way under the pressure for several minutes, al¬ 
though it was many years old and somewhat rotten, 
it is the duty of the court to withdraw the case from 
the jury and direct a verdict for defendant, the 


92, Pa.—Henry v. Wanamaker, 45 
Pa.Super. 346. 

25 C.J. p 1041 note 56. 

93, Pa.—^Henry v. Wanamaker, su¬ 
pra. 

94. Tex.—Abilene Cotton Oil Co. v. 
Briscoe, 66 S.W. 315, 27 Tex.Civ. 
App. 157. 

95, Colo.—Rosenburg v. Tennant, 
189 P. 25, 68 Colo. 80. 

25 C.J. p 1041 note 62. 

96. Mass.—Noyes v. Carr, 117 N.E. 
350, 228 Mass. 339, L.R.A-1918A 
954. 

25 C.J. p 1041 note 57. 

97. Mass.—Quifgley v. Clough, 53 N. 
E. 884, 173 Mass. 429, 73 Am.S.R. 
■303, 45 L.R.A. 500. 

25 C.J. p 1041 note 58. 

IBarbed wire not in Itself dang^erons 
Barbed wire is not in itself a dan¬ 
gerous thing.—Skaling v. Sheedy, 126 
A 721, 101 Conn. 545, 36 AL.R. 540. 


Attractive nuis ance doctrine inappli- 
cable 

In action for injuries to child from 
contact with' barbed wire, sustained 
while coasting on land adjoining that 
of defendant, when sled struck rock 
and was deflected toward defendants’ 
land, instruction on doctrine of at¬ 
tractive nuisance was held improper. 
—Skaling v. Sheedy, supra. 

98, Mass.—Quigley v. Clough, 53 N. 
B. 884, 173 Mass. 429, 73 Am.S.R. 
303, 45 UR-A. 500. 

Tex.—^Bishop v. Gulf, C. & S. F. R. 

Co., Civ.App., 75 S.W. 1086. 

25 C.J. p 1041 note 59, 

99. Conn.—Skaling v. Sheedy, 126 A 
721, 101 Conn. 645, 36 AL..R. '540^ 

1. Cal.—Marton v. Jones, 186 R. 410; 

44 Cal;App. 299. 

25 C.J. p 1041 note 63. 

Hlgh, wind as concnrring canse 
Where a fenee is insecurely built, 
and it blows down and injures a per¬ 
son passing*, the fenee is none the 
less the proximate cause of the in- 
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jury because the high wind was a 
concurring cause.—Sutphen v. Hed- 
den, 51 A. 721, 67 N.J.Law 324—25 
C.J. p 1041 note 64. 

Penee on precipice 

A defective fenee maintained on 
the brink of a quarry or precipice, 
which gives way to a person right- 
fully leaning over it, is the proxi¬ 
mate cause of injury, the mainte¬ 
nance of the quarry itself heing re¬ 
mote in the chain of causation.— 
Herdt v. Koenig, 119 S.W. 56, 137 Mo. 
App. 589. 

2. Mo.—Herdt v. Koenig, supra 

3, Mo.—Herdt v. Koenig, supra. 

4- Mo.—^Herdt v. Koenig, supra 
IST.Y.—Knox v. Hali Steam Power Co., 

23 N.Y.S. 490, 69 Hun 231. 

5- Ind.—Cincinnati & Hammond 
Spring Co. v. Brown, 69 N.E. 197, 
>32 Ind.App. 58. 

e. N.T.—Barr v. Green, 104 N,E. 619, 
210 N.Y. 252, Ann.Cas.l915B 855. 
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I 2S 

proximate cause being the trespass, and not the con- 
dition of the fenceJ 

§ 23. -To Animais 

One negfigently buifding or maintarning a fenee so 
as to cause injury to live stock rightfulfy Corning in con- 
tact therewith is, in the absence of contributory negli- 
gence, liabfe therefor in damages. 

One who builds or maintains a fenee must see 
that it is in a reasonably safe condition and unlike- 
ly to injure live stock rightfully Corning in contact 
\vith it, and for ali injuries caused by a failure in 
this respect he is liable to respond in damages.^ 

Acts of agents. A landowner is liable for in¬ 
juries to stock resulting from the negligent con- 
struction of his fenee by his agent or servant.^ The 
owner’s agent, however, is not responsible for the 
negligence or want of care of a subagent employed. 
by him, where he has been reasonably careful in 
the selection of a subagent.^0 

By harbed wire fences. The act of a landowner 
in erecting a barbed wire fenee does not in itself 
render him liable to one whose live stock sustains 
injuries therefrom.^i However, one negligently con- 
stmeting or maintaining such a fenee and thereby 
causing injury to stock lawfully at large or on the 
adjacent lands is liable therefor,and, if there is 
gross negligence, or entire want of care in its con- 
struction, punitory damages are recoverable.^^ 

When the defective barbed wire fenee causing 
the injury is entirely on defendant*s land, and not 
near a highway, ordinarily defendant is not liable.^'* 
On the other hand, when a barbed wire fenee is so 


negligently constructed as to constitute a trap for 
passing live stock, Iiabilit>^ exists for injuries sus- 
tained by them, even though it is constructed entire¬ 
ly on defendanfs land and the stock are trespassing 
when injured.^^ 

Where a landowner, having allowed the public 
to travel a well defined road across his land for a 
considerahle time, although not for the prescriptive 
period, stretehes a barbed wire across the road with- 
out proper warning, he is liable for injuries caused 
thereby to horses or other animais driven over the 
road after dark.^® 

Contributory negligence. One whose negligence 
contributed to the injury of his live stock cannot re- 
cover therefor.^^ Thus an ovvner who permits his 
live stock to stray on the common, and trespass on 
others’ lands, cannot recover for injuries to such 
stock by fences placed on others’ lands, and not lo- 
cated unreasonably close to a highway.^^ It is not 
contributory negligence, however, for one to turn 
his stock loose in his own field, or in a public high¬ 
way, with knowledge that a fenee constructed by 
another partiy around such field or along such high¬ 
way is improperly and negligently constructed, as 
he cannot be deprived of the use of his own prem- 
ises or the public highway by another^s violation of 
duty nor is one guilty of contributory negligence 
in failing to maintain his portion of a partition fenee 
over which live stock escapes, where the injury is 
immediately caused by defendant in driving the an¬ 
imal against a barbed wire fenee, while attempting 
to cateh and return it.^® 

Aefions. A petition or complaint is sufficient 


7. Pa.—Bannon v. Pennsylvania R. 
Co., 29 Pa.Super, 231. 

8 . Ala.—Liouisvillei E, Co. v. 

Harrison, 80 So. 083, 16 Ala.App. 
609. 

25 CJ. 1042 note 72. 

F^zLoe mot co3X2j;>l7i2i^ witii statute 
Wliere a fenee is not constructed 
in tlie manner reguired by statute, 
its cqnstruction is a trespass on the 
Tights of others, and those construct- 
ing U are liable for resulting inju¬ 
ries. 

Or.—Siglin v. Coos Bay, R. & E. R. & 
Nav. Co., 56 P. 1011, 35 Or. 79, 76 
Ajn.S.R. 46R. 

Tex—Cook V. Horstman, 2 TexA-Ciy, 
Cas. 5 770—^Woodward v. Griffith, 2 
TexA.Civ.Cas. § 360. 

Injury to escaping or trespassing 
animais from absence of, or defeci 
in, fenoe see Animais § 213 a and 
the C.J-S. title Negligence § 3l, 
also 45 C.J. p 787 note 52—p 788 
note 71. 

3. N-T.—^Roney v, Aldrich* 44 Hun 
320. 


10. N.D.—Kuhnert v. Angeli, 77 N. 
W. 1015, 8 N.D. 198. 

11. lowa—Golden v. Coonan, 77 N. 
W. 852, 107 lowa 209. 

25 C.J. p 1042 note 75. 

12: Cal.—Loveland v. Gardner, 21 
P. 766, 79 Cal. 317, 4 DR.A 395. 
25 CJ. p 1042 note 76. 

Ikoose vrire In. divisioiL fenee 

One who in constructing a divi- 
sion fenee of barbed wire leaves the 
wire on the ground without protec- 
tion is liable to respond in damages 
to the adjoining owner whose stock 
is injured by it.—Lowe v. Guard, 39 
N-HL 428, 11 Ind.App. 472, 54 Am.S.R. 
511. 

Xncomplste fenea 

One who erects only part of a 
barbed wire fenee to inclOse a pas¬ 
ture Is not liable for injury to an- 
other*s horses while in the pastdre, 
especially where the latter owned 
the surrounding land and wrongfully 
restrained him from completing the 
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fenee.—Godden v. Coonan, 77 N.W. 
853, 107 lowa 209. 

13. Tex.—Cook v. Horstman, 2 Tex 
ACiv.Cas, § 770. 

14. Mo.—Teague v. Clemons, 166 S. 
W. 641, ISO Mo.App. 462. 

15w Cal.—Loveland v. Gardner, 21 P. 

766, 79 Cal. 317, 4 L.R.A 395. 

25 C.J, p 1043 note 79. 

16. Ind.—Morrow v. Sweeney, 38 N. 
E. 187, 10 IndApp. 626. 

25 C.J. p 1042 note 80. 

17. Wis.—^Ray v. Stuckey, 88 N.W. 
900, 113 Wis. 77, 90 Am.S.R 844. 

25 CJ. p 1043 note 83. 

18. Mo.—^Teague v. Clemons, 166 S. 
W. 641, ISO MaApp. 462. 

15. Or.—Siglin v. Coos Bay, R & E. 
R & Nav. Co., 56 P. 1011, 35 Or. 
79 , 76 AnuS.R 463. 

25 C.J. p 1043 note 85. 

20u Iowa.-^Bu31ard v. Mulligai^ ^ 
N.W. 404, 69 lowa 416. 
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where it specifies matters constituting negligence on 
defendant’s part in constructing the fenee and al¬ 
leges injury to plaintiff’s animal by coming in con- 
tact therewith.21 

In an action against a tenant his landlord is not 
a necessary party.^^ 


When the ownership of a fenee is in issue, it ma> 
be proved by parol.^^ 

The question of negligence in constructing the 
fenee is for the jury^^ where there is evidence of 
improper construction.25 


PENDEEr. A well defined and readily understood 
term, delined generally as a guard and proteetion 
against danger;! and more speeifieally referred to 
as a eontrivance sometimes called a 'dife guard.”^ 

In sawmills, a guard to proteet employees from 
flying pieces of wood driven by the saws.^ 

As applied to Street railway cars see the C.J.S. ti- 
tle Street Railroads § 1, also 25 C.J. p 1045 notes 
3, 4. 

PENERATION. Usury, the gain of interest, the 
praetice of increasing money by lending; sometimes 
applied to interest on money lent.*^ 

PENGrELD. In Saxon law, a tax or imposition, ex- 
aeted for the repelling of enemies.^ 

PENIAN. Originally, a Champion, hero, or giant 
In the plural, generally used to signify invaders or 
foreign spoilers.® 

PEOD and FEODAL. See the definitions Peud and 
Peudal post. 

PEODALITY. Fidelity or fealty.7 

PEODARY. An of&cer of the eourt of wards, ap- 


pointed by the master of that eourt, under the stat¬ 
ute 32 Hehry YIII ehapter 26.^ 

PEODATORY. See the Feudary post. 

PEODUM EST QTJOD QUIS TENET EX QUA¬ 
CUNQUE CAUSA SIVE SIT TENEMENTUM 
SIVE REDITUS.9 

PEODUM, FEODI. See Feudum post. 

FEODUM SIMPLEX EX FEODO SIMPLICI 
PENDERE NON POTEST.io 

FEODUM SIMPLEX QUIA PEODUM IDEM EST 
QUOD HiEREDITAS, ET SIMPLEX IDEM 
EST QUOD LEOITIMUM VEL PURUM; ET 
SIC FEODUM SIMPLEX IDEM EST QUOD 
HEREDITAS LEGITIMA VEL HEREDI¬ 
TAS PURA.li 

FEODUM TALLIATUM, ID EST, HEREDITAS 
IN QUANDAM CERTITUDINEM UMTTA- 
TA.12' 

PEOFFAMENTUM. A feoffment.l» 

PEOFPARE. To enfeoff, to bestow a fee.i^ 


21. Ind.—McFarland v. Swihart, 3B 
N.B. 483, IX Ind.App. 17-5, 54 Am.S. 
R 499. 

22. N.T.—Buckley v. Clark, 47 N.Y. 
S. 42, 21 Misc. 138. 

23. Or.—Sigrlin v. Coos Bay; R & E. 
R & Nav. Co., 56 P. 1011, 35 Or. 
79, 76 Am.S.R. 463. 

25 C.J. p 1043 note 89. 

24. Okl.—Mullen v. Renzleman, 119 
P. 641, 31 OkL 53, Ann.Cas.l913D 
778. 

—Hester v. Windham, Civ.App. 
27 S.W. 1078. 

25. Okl.-^—M^ullen v. Renzleman, 119 
P. 641, 31 Okl. 53. Ann.Cas.l913D 
778. 

1. N.J.—Cape May, D. B, & S, P. R. 
Co. V. City of Caupe May, 36 .A 696, 
699, 59 N.J.Law 396, 36 iL.RA, 653- 
Utah.—SpUeingr v. Consolidated Ry. & 
P. Co.. 93 P. 838, 845, 33 Utah 313. 

tL Fla. — Tampa Electric C6. v. Baze- 
aiare, 3« Sh. 297, 398, 85 Pia. 1 »4. 

36 C.J.S.—43 


Tex.—Galveston Electric Co. v. ] 

Swank, Civ.App., 188 S.W. 704, 705. 

3. La.—Bums v. Ruddock-Orleans 
Cypress Co., 38 So. 157, 158, 114 L/a- 
247. 

4. Black Li.I>. 

5. Black iL.D. 
e. Black Li.D. 

Modem meanixLg' 

A memher of an organization of 
persons of Irish birth, resident in the 
United States, Canada, and else- 
where, having for its aim the over- 
throw of Bngrlish rule in Ireland.— 
Black L.D. 

7. Black L.D. 

8 . Black 'RD. 

Dntles 

“To be present with the escheator 
in every county at the finding iof pf- 
flees of lands, and to give evidence 
for the king, as Well concerning the 
yalne as the tornare . . . also to 

survey the land of the ward, fifter 
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the office found, and to rate it. He 
also assigned the king"s widows their 
dower; and received all the rents, 
etc."—Black EL.D. 

Abolished by statute 12 Car. II c 
24.—Black L.D. 

9. A maxim meaning “A fee is that 
which any one holds from whatever 
oause, whether tenement or rent.”— 
Black RB. 

10 . A maxim meaning “A simple fee 
cannot depend upon a simple fee.”— 
Morgan Ueg.Max. 

11. A ipciaxim meaning “A fee-sim- 

ple, so called because fee Is the same 
as inheritance, and simple is the 

same as lawful or pure; and thus 
fee-simple is the same as a lawful 
inheritance, or pure Inheritance.”— 
Black L.D. 

la. A maxim meaning “Pee-tail, 

that is, an inheritance limited in a 
definite descenf'—^Black 1L.D. 

13. Black 'B-D. 

14. Black RD. 
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FEOFFEE OB FE0FFATE8—FEEIAL DATS 


FEOFTEE or PEOFTATUS. He to whom a fee is 
eonveyed, one to whom a fee is given, or a feoff- 
ment made.^^ 

FEOFFMEFT. The term is derived fr-om the word 
“feoffare^’ or “infeiidare,” to give one a fend, and 
is properly ^‘donatio feudi.”^® 

As a eommon-law conveyanee, or the mode of 
transfening a freehold estate in lands see Deeds § 

5. 

FEOFFOR, FEOFFATOR, or FEOFFEE. The per- 
son making a feoffment, or enfeoffing another in 
fee,^’^ one 'who gives or bestows a fee, one who 
makes a feoffment.^^ 

FEOH. A Saxon word meaning originally eattle, 
and thenee property or money, and, by a seeond 
transition, wages, reward, or fee.^^ 

FEONATIO. In forest law, the fawning season of 
deer.^*^ 

FEORME. A eertain portion of the produce of the 
land due by the grantee to the lord aceording to the 
terms of the charter.^^ 

FERJG BESTLaE. Wild beasts .22 

FER^ NATURA. As a elassification of animals, 
see Animals § 2. 

FERCOSTA. In Italian, a kind of small ressel or 
boat. It is mentioned in old Seotch law, where it 
is ealled “fereost.”^^ 

FERDELLA TERR^. A fardel-land, ten aeres; or 


perhaps a yard-land.^^ 

FERDFARE. Saxon, a summons to serre in the 
army; also an acquittanee from going into the ar- 
niy.25 

FERBDIG-US. A term denoting apparently a free- 
nian of the lowest class, being named after the eot~ 
seti-26 

FERDWITE. In Saxon law, an acquittanee of man- 
slaughter eommitted in the army; also a fine im- 
posed on persons for not going forth on a military 

expedition.2'^ 

FERE IN OMNTBTJS PCENAUBUS JTJDIGIIS, ET 
^TATI ET IMPRUDENTI.® SUCCURI- 
TUR.28 

FERIA. In Spanish law, a fair, that is, a eon- 
eourse of merchants at a fixed time and place for 
the exehange of commodities. The courts were 
elosed and other business suspended on the day of 
fair; hence the phrase “dia feriado,’^ for a holi- 
day.2® 

PERL®. In Roman law, holidays; generaUy speak- 
ing, days or seasons during whieh the free-born Ro- 
mans suspended their political transaetions and their 
lawsuits, and during whieh slaves enjoyed a cessa- 
tion from labor. Ali ferim were thus “dies nefas- 

FERIAT» DAYS. Originally and properly, days free 
from labor and pleading, holidays. In statute 27 
Henry YI chapter 5, working-days; weekdays as 


15. Black Lr.D. 

in old En^lisli law 

Black L.I>. 

“Peoffee to usos” 

A person to whom land was con- 
veyed for the use of a third party. 
The latter was ealled "cestui que 
USA” One holdSng- the same posi- 
tion with reference to a use that a 
trustee does to a trust- He answers 
to the ‘Tiseres fiduciarius” of the Ro- 
man law.—Black Ij.D. 

16. Mass.—Thatcher v. Ornans, 3 
Pick- 521, 532, citing- 2 Blackstone 
•Comm. p 310. 

“Feofirmeint to ttses” 

A feoftment of lands to one per¬ 
son to the use of another. In such 
case the feoftee was bound in con- 
sci^nce to hold the lands aceording 
to the use, and could himself derive 
no benefit. Sometimes such feoff- 
ments were made to the use of the 
feoffer. The effect of such convej?-- 
anee was entirely changed by the 
statute of uses.—Black HD. 


17. Black Ii.D. 

18. Black B-D. 

In old £ng'lish law, *‘feoffator” 

Black L.D. 

19. Black L.D. 

Herived words 

“Feoh” was probably the original 
form from whieh the words “feod,” 
"feudum,” "flef,” “feu,” and "fee,” 
ali meaning- a feudal grant of lands, 
have been derived.—Black IL.D. 
aa Black B.D. 

21 . Black HD. 

22 , Black B.D. 

23, Black L.D. 

24. Black HD. 

2S- Black L.D. 

26L ]^ck L.D. 

27- Black HD. 

28, A maxim meaning ‘Tn, almost all 
criminal trials, let a^iowance be naade 
for age Eyouth], and inaprudencew^^ 
Morgan Leg.Max. 
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29. Escriche Diccionario. 

^^eircado (market) distingnished 

It difiered from a market [merca- 
do] in its intermittent character and 
briefer duration, but fairs and mar- 
kets were the subjects of extensive 
regulation in the Spanish laws com- 
mencing with the Partidas.—Es¬ 
criche Diccionario. 

30. Black L.D. 

Classes 

All feriae were divided into two 
classes,—“feriae publicae” and “feriae 
privatae.” The latter were only ob- 
served by single families or individu- 
als in commemoration of some par- 
ticulax event whieh had been of im~ 
portance to them or their ancestors- 
—Black iL.D. 

Roman ife^vals 

Kumerous f^tivals were ealled by 
this name in the early Roman em- 
pire. In the later Roman empire the 
single days ocenrring at intervals of 
a week apart, commencing with tho 
seventh day of the ecclesiastipal 
year, were so ealled.—Bls^^ LuD. 
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distinguished from Sunday.31 

PEEITA. In old European law, a wonnd, a 

stroke.32 

FEELING, In old records, the fourtli part of a 
penny, also the quarter of a ward in a borough.^^ 

FEBLING-ATA. a fonrth part of a yard-land.34 

FERLTNGrUS or FERLING-UM. A furlong.^^ 

FERM, FEARM, or FERME. A farm, a rent, a 
lease; a house or land, or both, let or taken by in- 
denture or lease.^® 

FERMENT. To cause fermentation inj also to nn- 

dei^o fernientation.37 

FERMENTATION*. A deeomposition produeed in 
an organic substance by the physiological aetion of 
a living organism, or by certain nnorganized 
agents;^^ the Chemical change, or the deeomposi¬ 
tion into new Chemical compounds, of a substratum, 
by living organisms, such, for example, as yeast or 
baeteria.39 


FERMER or FERMOR. A lessee, a farmer, also, 
one who holds a term, whether of lands or an in- 
corporeal right, such as eustoms or revenue.**^ 

FERMIER. In French law, one who farms any 
publie revenue.^t 

FERMISONA. In old English law, the winter sea- 
son for killing deer .‘^2 

FERMORY. In old records, a place in monas- 
teries, where the monks received the poor, '^hospicio 
excipiebant,” and gave them provisions, “ferm,” 
or ^^firma,” heneo, the modern infirmary, used in the 
sense of a hospital.^^ 

FERNIGO. In old English law, a waste ground, 
or a place where fem grew.^^ 

FERRATOR. A farrier.45 

FERRI. In the civil law, to be borne; that is, on 
or about the person. This was distinguished from 
“portari,” to be carried, whieh signified to be ear- 
ried on an animal.'^6 

FERRIAGE. See Ferries § L 


31. Black L.D. 

32. Black L.D. 

33. Black L.D. 

34. Black L.D. 

35. Black L.D. 

36. Black L.D. 

37. Century D. 

“Fermented liquors" see tlie C.J.S. 
title Intoxicating Liquors § 6, also 
33 C.J. p 494 note 48'-p 495 note 52. 

38. U.S.—U. S. V. Dodson, D.C.Cal., 
268 F. '397, 403. 


39. U.S.—Guaranty Trust Co. of 
New York v. Union Solvents Cor¬ 
poration, D.C.Del., 54 F.2d 400, 403. 

40. Black L.D. 

Tke statute of 52 BCeai. ZH, com- 
monly called tKe statute of Marl- 
bridge, passed in the year 1267, pro- 
vided that “fermors, during their 
terms, shall not make waste.”—Sack- 
ett V. Sackett, 8 Pick., Mass., 309, 
313. 

“The teim ‘fermors* • . [in 


the statute of Marlbridg-e (c 24)], 
comprehended ali who held by lease 
for life or lives, or for years by 
deed or without deed.”—^Woodhouse 
V. Walker, 5 Q.B.D. 404, 406, 

41. Black L.D. 

42. Black L.D. 

43. Black L.D. 

44. Black L.D. 


45. Black L.D. 


46. Black L-D, 
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FERRIES. 

This Title includes the establishment, maintenance, re^lation, and use of ferries for the passage 
of the public over inland waters subject to payment of tolis; organization, franchises, and powers of fer- 
ry companies; and rights, duties, and liabilities of individuals or corporations exercising ferry fran¬ 
chises, in their capacities as carriers as well as otherwise. 

Mattears iu»t in this Title, treat;ed dLsewhere in this woark, see l>escriptiTe>-Word Index 


Afialysis 


I DEFINmOK AND NATUEE, §§ 1-2 

n. ESTABLISHMENT, MAINTENANCE, AND EEANCHISES, §§ 3-21 
m. BEaULATION AND GONTEOL, §§ 22-25 
IV. OPEELATION, §§ 26-^ 

Sub-Analysis 

t DEITNmON AND NATTJBE~p 677 
§ 1. In general—p 677 

2. Private and public ferries distinguished—^p 679 

M ESTABLISHMENT, MAINTENANCE, AND FRANCHISES—p 679 
§ 3. Right to establisb and maintain in general—^p 679 

4. Constitutfonal and statutory provisions—p 681 

5. Establishment by public authorities—p 681 

6. Ferry companies—^p 681 

7. Power to grant franchise—^p 681 

8. - Delegation of power to inferior bodies—^p 683 

9. Prescription—p 685 

10. Who may acquire franchise—p 685 

11. Proceedings to acquire franchise—p 687 

12. Nature, requisites, construction, and extent of franchise—^p 692 

13. - Exclusiveness of franchise—p 694 

14. - Right to coilect tolls^—p 696 

15. - Right to land and embark—^p 697 

16. Infringement of franchise—p 698 

17. Transfer or lease of franchise or ferry—p 704 
il8. Termination and renewal of franchise—p 705 

19. Construction and maintenance of boats, buildings, and works—709 

20. Injuries to ferry property—^p 710 

21. Offenses—^p 710 

m. EEaULATION AND CONTEOL—p 710 

§ 22. Power to regulate and control in general—p 710 

23. Extent of power—^p 711 

24. -Eicense fees—p 712 

25. -Ferriage rates—^p 712 

2^3 



FEREIES 


36 C. J. S. 


IV. OPBRATION —715 

§ 26. Duties and liabilities of ferrymen—715 

27. - Duty to operate and transport—p 716 

28. -Liability for injuries generally—^p 717 

29. -Liability on statutory bond—p 726 

30. Actions to enforce liability—726 

31. - On statutory bond—^p 730 

32. Penalties for violations of regulations—^p 730 

33. Offenses incident to operation—^p 731 


§ 1 


I. DEFINITION AND NATXJEE 


§ 1. In General 

A ferry may be deffned as a rlght or liberty to have a 
vessei upon a stream or other body of water for the 
transportation of persons and their teams and vehicles 
with their conterrts across it for a reasonable toH. The 
term also is used to refer to the place where the right is 
exercised or to the landing places.. 

In a striet technical sense a ferry is a continua- 
tion of a highway from one side of the water over 
which it passes to the other and is for the trans¬ 
portation of passengers or travelers with their 
teams or vehicles and such other property as they 
may carry or have with them.^ More broadly it 
may be defined as a liberty to have a boat on a 
stream, rivef, arm of the sea, lake, or other body 


of water for the transportation of men, horses, and 
vehicles and their contents for a reasonable toll.^ 
As is shown infra § 2, ferries may be either public 
or private, and as is shown infra § 3 b the exist- 
ence of a franchise is essential to the lawful es- 
tablishment of a public ferry, the general defini- 
tions of a ferry sometimes given incorporating the 
idea of public right or franchise.^ A more restrict- 
ed definition of a ferry is that it is a necessary Serv¬ 
ice by a specially constructed boat to carry passen¬ 
gers and property across rivers or bodies of water 
from a place on one shore to a point convenient- 
ly opposite on the other shore and in continuation 
of a highway, making connections with a thorough- 
fare at each terminus,^ The term is also used to 


1. U.S.— SL Clair County v. Inter¬ 
state Sand & C£j,r Transfer Co., 
m., 24 S.Ct. 300, 192 U.S, .454, 48 
'L.Ed. 518,, affirming, C.C., 109 F. 
741. 

N.T.—City of ISfew York v. Starin, 12 
X.E. 631,106 N.T. 11. 

N.C.—Broadnax y. , Baker, 9 i N.C. 

675, 15 Am.R. 6’33. 

25 aj. p 1049 note 8. 

2 . Ark.^^t. Paul .Fire Marine 
Ins. -Co. V. Harrison, . 215 S.W. 698; 
140 Ark. 158. 

K3r.^Stat6 Highway Goratmission v. 
Smith, 62 S.W.2d» 1044, 1045, 260 
Ky. 269, quoting Corpus Juris. . 

25 C.J. p 1048 note 1. 

Oarriers of goods aud passengerd dis.. 
tixLgulshed , ^ t 

(1) “In a strictly ferry business, 
property is Always transported oniy 
with the owner or custodian thereof; 
and ferry-men who dd nothiri^'but‘a 
ferry business, and have nothing but 
a ferry franchise, are bound to trans¬ 
port no other property. . . . 

Biit their thay combine, and ustihlly 
do combine, with the' ferry bnsiliess 
the busines:^ of a common carrler, 
cwyingr freight and merchandise 
without the presence of the owner 


or custodian."—City of New York v. 
Starin, 12 N.E. 631, 632, 106 N.Y. 11. 

(2) So persons carrying freight by 
boats propelled by poles up and down 
a river from a railroad landing, who 
carry no persons for toli and charge 
ohly for freight, are not operating a 
ferry.-—Broadnax v. Baker, 94 N.C. 
675, 55 Am.R. 633. 

(3) , A steamer operating* under a 
passen&er and freight certificate, 
transporting passengers and freight, 
is not a ferry in a legal sense.— 
Puget Sound Navi Co. y. Department 
of Public Works of Washington, 287 
P. 52, 54, 156 Wi^h. 377. 

(4) A steamship company operat¬ 
ing passenger vessels with provi- 
sions for the accommodation of au- 
tomobiles thereon along a coast line, 
giving a scenic servfce rather than a 
Service of necessity for the Crossing 
of a body of water, is not operating 
a ferry.—U. S. v. Canadian Pac; Ry. 
CjOY,, ;D,jC.Wash., . 4 F.Bupp. 851, af- 
:^rnie^, -C.C.A.^ Canadian Pac. R. Co. 
V. U. Sv, 73 F.2d 831., 

(5) A car ferry is not ^ithih a 
statute regulating ferries generally. 
—St Clair County v. Inter^state Sand 

I & car Trausfet Oo.; 111., 24 S.Ct 3091 


192 U.S. 454, 48 L.Ed. 518, affirming, 
C.C., 109 F. 741—25 CJ. p 1048 note 
1 [bl. 

(6) An excursion boat is not a fer¬ 
ry.—Commonwealth v. Jlees, 10 Pa. 
Co. 545. 

(7) A ^teamer operated by a rail¬ 
road company on Lake Tahoe, -which 
carries goods and passengers be- 
tween Galifornia points, Nevada 
points, and interstate points, is not a 
ferry boat within a statutory defini¬ 
tion.—-Lake Tahoe R. & Transp. Co. 
V. Roberts, 143 P. 786, 168 Cal. 551, 
Ann.Cas.l916E 1196, 

3 . U.S.—Canadian Pac. Ry. Co. v. 

U. S., C.C.A.Wash., 73 F.2d 8-31, 'af- 
flrming, D.C., 4 F.Supp. 851. 

OkL—Hale v. Record, 176 P. 756, 757, 
74 OkL 77. 

Va—-Patrick y. Riffner, 2, Rob. 209, 
214, 41 Va 209, 214, 40 Am.D. 740. 

4 . U.S.—U. S. V. Canadian Pac. Ry. 
Co., D.C.Wash., 4 F.Supp. 851, af- 
flrmed, C.C.A., Canadian I^ac. R. Co. 

V. U. S., 73 F.2d 8*31. 

Necessity to alTord crossiug 

“Ferry" Is service of necessity for 
common good to Teach point across 
stream, lAg^oon; lake, or bay.—U. S. 
V. Canadian Pac. Ry. Co., supra. 
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designate the place where the rigbt is exercised,^ 
and sometimes as Hmited to the landing place.® 
There is nothing in the nature of a ferry which re¬ 
quires that it should be operated from but one place 
on one shore to a single point on the opposite 
shorenor is there any particular limit to the dis- 
tance over which it may be operated, provided only 
the intervening waters are not wide and can be 
traversed at regidar and brief intervals by boats 
adapted to a ferry business.^ In determining wheth- 
er a Service is a ferry Service, the character of 
the Service rendered, the type of the vessels em- 
ployed, the length of the trip, the places or locali- 
ties served, and the manner in which the trips of 
the vessels are made must all be taken into consid- 
eration.^ A ferry may consist of the right to trans- 
port from one shore only, or from one shore to the 
middle of the stream.^^ It is immaterial by what 
means the ferryboat is propelled.^^ 

A ferry may be intra-state, interstate, or interna- 
tional,^2 and the difference between a “ferry"’ and 
an “intemational ferry” is of degree and not of 


kind, since a ferry is the same whether connecting 
villages, States, or nations.^^ 

Ferry as highway, Ferries are frequently re- 
ferred to or regarded as public highways, being con- 
tinuations of the highways with which they con- 
nect,^^ and serving the purpose of a bridge where 
a bridge is impracticable but the terms “ferry” 
and 'T)ridge” are not ordinarily capable of use as 
synonymous terms,and it has been denied that 
ferries are highways in a striet sense.^^ The limits 
of the ferry proper are the high-water mark at ei- 
ther terminus, and, strictly speaking, a highway 
connects with a ferry only at the wateFs edge.^^ 

A ferry franchise, emanating from the state or 
its mandatories, may be defined as a grant to a 
named person empowering him to continue an in- 
terrupted land highway over the interrupting wa¬ 
ters.-® 

The term "ferriage’' has been defined as the price 
or fare fixed by law for transportation of the trav- 
eling public, with such goods and chattels as they 


5. Ark.—St. Paul Fire & Marine Ins. 
Co, V. Harrison, 215 S.W. 698, 140 
Ark. 158. 

Ky.—State Highway Commission v. 
Smith, 62 S.W.2d 1044, 1045, 250 
Ky. 269, Quoting Oorptis OToris. 

25 G.J. p 1049 note 2. 

6. Ky.—State Highway Commission 
V. Smith, supra, quoting Corpns | 
Juris. 

25 C.J. p 1049 note 3. 

7. Mo.—Capital City Ferry Co. v. 
Cole & Callaway Transportation 
Co., 51 Mo.App. 228. 

N.T.—^New York v. New Jersey 
Steam-Boat Nav. Co., 12 N.E, 435, 
106 N.T. 28. 

25 C.J. p 1050 note 10. 

8. U.S.—Canadian Pac, Ry. Co; v. 
XT. S.. C.C.A.Wash., 73 P.2d 831, af- 
firming, D.C., U. S. v. Canadian 
Pac. R. Co., 4 P.Supp, 851. 

25 C.J. p 1050 notes 11, 12. 

U.S.—Cana.dian Pae. Ry. Co. v. 
U. S., supra—U. S. v. Puget Sound 
Nav. Co., S.C.Wash., 24 F.Supp. 
431* affirmed, C.C,A,, Puget Sound 
Nav. Co. V. U. S., 107 P.2d 73, cer¬ 
tiorari denied 60 S.Ct. 608, 309 U. 
S- 668, 84 i^Ed. 1015. 

10 . U.S,—Conway v. Taylor*s Ex*r, 
Ky., I Black 603, 17 L.Ed. 191. 

25 C.J. p 1050 note 13. 

3X p.S.—Parrott v. Uawrence, C.C. 
Kan-, 18 F.Cas.No.X0.f72, 3 Dill. 
332. 

25 C.J. p 1050 note 14. 

12. U.S.—U. S. V. Canadian Pac. Ry. 
Co., D.C.Wash., 4 F.Supp. 851, kf- 
firmed, C.C.A., Canadian Pac. R. 
Co. V. U. S., 73 F.2d 831., 


13. U.S.—Canadian Pac. Ry. Co. v. 
U. S., C.C.A.Wash., 73 F.2d 831, 
affirming, D.C., U. S. v. Canadian 
Pac. Ry. Co., 4 P.Supp. S51. 

14. U.S.—U. S. V. Puget Sound Nav. 
Co., D.aWash., 24 F.Supp. 431, af¬ 
firmed, C.C.A., Puget Sound Nav. 
Co. V. U. S., 107 P.2d 73, certiorari 
denied 60 S.Ct 608, 309 U.S. 668, 84 
LuEd. 1015. 

Ariz.—Deans v. Coconino County, 17 
P.2d 801, 41 Ariz. 253, quoting CJor- 
pos Juris. 

Ky.—State Highway Commission v. 
Smith, 62 S.W.2d 1044, 1045, 250 
Ky. 269, quoting Corpus JUris. 

N.Y.—FUirchild v. Union Ferry Co, of 
New York & Brooklyn, 201 N.Y.S. 

I 295, 121 Misc. 513, affirmed 207 
N.Y.S. 835, 212 App.Div. 823, af¬ 
firmed 148 N.E. 750, 240 N.Y. 666. 

Va.—State Highway Com’r v. York- 
town Ice & Storage Corporation, 
147 S.E. 239, 242, 152 Va. 559, quot¬ 
ing Corpus Juris. 

25 C.J. p 1049 note 4. 

Ferries as hig^hways 

Ky.—State Highway Commission v. 
Smith, 62 S,W.2d 1044, 1045, 250 
Ky. 269, quoting Corpus JUris. 

25 C.J. p 1049 note 4 [a]. 

Moviug puhKc highway ou. wator 

Pa.—Creensboro Ferry Co. v. New 
Oeneva Ferry Co., 34 Pa.Co. 33, 
43. 

iSw U.S.—Jamestown & NeWport 
Ferry Co. v. Commissioner of In- 
ternal Revenue, C.C.A., 41 F.2d 920. 

Ariz.—Ueans v. Coconino County, 17 
P.2d 801, 41 Ariz. 25'3, quoting Cor¬ 
pus Juris. 

Ky.—State Highway Commission v. 
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Smith, 62 S.'W.2d 1044, 1045, 250 
Ky. 269, quoting Corpus Juris. 
Va.—State Highway Com’r v. York- 
town Ice & Storage Corporation, 
147 S.E. 239, 242, 152 Va. 559, quot¬ 
ing Corpus JUris. 

25 C.J. p 1049 note 5. 

Substitute for bridge 

“A ferry, in its ordinary sense, is 
but a substitute for a bridge where 
a bridge is impracticable, and its end 
and use are the same/' 

U.S.—Puget Sound Nav. Co. v. U. S., 
C.C.A.Wash., 107 P.2d 73, 74, af¬ 
firming, D.C., U. S. V. Puget Sound 
Nav. Co., 24 P.Supp. 431, certiorari 
denied Puget Sound Nav. Co. v. 
U. S., 60 S.Ct. 608, 309 U.S. 668, 84 
L.Ed. 1015. 

Cal.—People v. San Francisco & A. 
R. Co., 35 Cal. 606, 619. 

1©. Pa.—Schuylkill Bridge Co. v, 
Frailey, 13 Serg. <& R. 422. 

25 C.J. p 1049 note 6. 

17. Cal—Menzel Est. Co. v. Red- 
ding, 174 P. 48, 178 Cal. 475. 

25 C.J. p 1049 note 7. 

!& Me.—State v. Wilson, 42 Me. 9. 
25 C.J. p 1050 note 9. 

19< R,L—State v. Peckam, 9 R.I. 1. 

20u U.S.—U. S. v. Puget Sound Nav. 
Co., D.aWash., 24 F.Supp. 431, 432, 
affirmed, CXQ-A^, Puget Sound Nav. 
Co. V. U. S^ 107 P.2d 73, cerUorari 
dqnied 60 S.Ct. 608, 309 U.S. 668, 
84 iUEd. 1015. , 

CaL—Vallejo Ferry Co- v. Solai^ 
AquaUc Club, 131 P. 864, 871, 165 
Cai 255, Ann,Cas.l914C 1197. 
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may have with them, across a river, bay, or lake.^i 
Railroad ferry is part of a railroad route, serv- 
ing as a substitute for a railroad bridge, and is a 
means of connecting different railroad tracks or 
diiferent railroads, and it differs widely, except in 
name, from a general or unlimited ferry.22 
''Facilities/' as applied to a ferry, means every- 
thing incident to the general, prompt, and safe car- 
riage of passengers, boats in good repair, appliances 
answering the purpose, and readiness and willing- 
ness to perform the Services incident to the grant.^S 

§ 2. Private and Public Ferries Distin- 
guished 

A public ferry is one open to the general public, 
whereas a private ferry is one operated primarily for the 
benefit of the proprietor. 

While in a general sense all ferries are regarded 


§ 3 

as publici juris,a distinction is made between pri¬ 
vate ferries, which riparian owners may under cer- 
tain restrictions establish for their own convenience, 
and public ferries which are franchises that cannot 
be exercised .without the consent of the state and 
must be based on grant, license, or prescription.^^ 
It has been said that a public ferry is one to which 
all the public have the right to resort, the ferry- 
man being bound to take all who apply on payment 
of the regular fare, whereas a private ferry is one 
operated mainly for the use of the owner and which 
is not open to the public at its demand, even though 
he may occasionally take pay for ferriage.^^ A 
public ferry is a part of a highway and necessarily 
subserves public interest and convenience but it 
is more than a mere continuation of the highway 
and includes in the idea of public Service the nec- 
essary incidents of toll and probable monopoly.^^ 


II. ESTABLISHMENT, MAINTENANCE, AND FRANCHISES 


§ 3. Right to Establish and Maintain in Gen¬ 
eral 

a. Private ferries 

b. Public ferries 

a. Private Ferries 

A riparian owner may establish operation of boats 
across a body of water for his own private business 
without legislative or similar authorization, but he may 
not directiy or indirectiy do so for the accommodation of 
any substantiai portion of the public. 

A riparian owner may, without legislative author- 
ity, establish a ferry for his own use, and may oc¬ 
casionally carry others and receive compensation 
therefor, provided it is not done as a regnlar busi¬ 
ness but he has no right to receive regular com¬ 
pensation either directiy or indirectiy, or to oper¬ 


ate the ferry for the accommodation of any con- 
siderable portion of the general public.^^ A ri¬ 
parian proprietor operating a private ferry from 
his own land has no right to land upon the proper- 
ty of the opposite owner without the lattePs per- 
mission;^^ nor can he, for a private ferry, use land 
condemned for a public highway without the con¬ 
sent of the owner of the land so condemned, in 
States where such owner is given a preferable right 
to call for a public ferry franchise, when a ferry 
becomes necessary.^^ 

b. Public Ferries 

A franchise is prerequisite to lawfui establishment 
of a public ferry, and the absolute right to establish and 
maintain one is not appurtenant to riparian ownership. 
Unauthorized establishment of a public ferry may be 
remedied by quo warranto or an equivalent proceeding. 


21. Oal.—People v. San li^ancisco & 
A. R. Co., 35 Cal. 606, 619. 

Rates of ferriag-e see infra § 25. 

22. U.S.—^New York v. New England 
Trans-fer Co., C.C.N.T., 18 F.Cas. 
No.10,197, 14 Blatchf. 159, 168. 

51 C.J. p 369 note 9. 

23. Pa.—Commonwealth v. Sturte- 
vant, -ST A. 916, 182 Pa. 323, 333. 

24k U.S.—Jamestown & Newport 
Perry Co. v. Commissioner of In- 
ternal Revenue, C.aA., 41 F.2d 920. 

25. lowa.—Prosser v. Wapello 
County, 18 lowa '327. 

25 C.J. p 1050 note 15. 

A public ferry is a franchise, and 
consfets not nierely in ’ the building* 
oi the ferry and the furnishjing: of 
boats,! but in the running- of themj— 
McGregor v. Erie Ry. Co.„; -35 N.J. 
'Law 89, 98. , , 


2C. Ark.—St. Paul Flre & Marine 
Ins. Co. V. H-arrison, 215 S.W. 698, 
140 Ark. 158. 

Ga.—^Hudspeth v. Hali, 36 S.E. 770, 
773, 111 Ga. 510. 

25 C-X p 1050 note 15 [a]. 

27. Wash.—State ex rei. King Coun¬ 
ty V. Murrow, 93 P.2d 304, 199 
Wash. 685—State ex rei. Washing¬ 
ton Nav. Co. V. Pierce County, 51 
P.2d 407, 184 Wash. 414, modified 
on other grounds 60 P.2d 16, 187 
Wash. 695. 

28. Pa.—Greensboro Ferry Co. v- 
New Geneva Ferry Co., 34 Pa.Co. 
33, 43. 

29. Ga.—Futch v. Bohannon, 67 S.E. 
814,r 134 Ga. 313, 30 L.R.A.,N.S., 
462, 19 Ann.Gas. 1032. 

Me.—Peru v. Barrett, 60 A. 968, 108 
Me. 213, 109 Am.S.R. 494, 70 E.R. 
A 56X 

25 C.X p 1051 note 1«. 
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No franchise is prerequisite to the 
lawfui establishment and mainte- 
nance of a private ferry.—Hudspeth 
V. Hali, 36 S.E. 770, 111 Ga. 510. 
Without compensation 

It has been said that, str^ctly 
speaking, operation of a boat across 
a stream or other body of water for 
the primary benefit of the proprietor 
is not a “ferry,” either public or pri¬ 
vate, since the terrn “ferry” imports 
receipt of compensation from those 
carried.—Ftitch v. Bohannon, 67 S. 
E. 814, 134 Ga. 313. 

30. Ga.—Hudspeth y. Hali, 36 S.E. 
770, 111 Ga. 510. 

25 C.X p 1051 note 17. 

31. Pa.—Chess v. Manown, 3 Watts 
219. 

32. Tex^—Buford v. Smith, 21 S.W. 
168, 2 Tex.Civ.App. 178. 
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§ 3 

The right to ferry across a river or other body 
of water is primarily in the interest of the public 
and not of the ferry owner,^^ and a franchise is 
prerequisite to the lawful establishment of a public 
ferry.^^ In other words, the right to establish and 
operate a public ferry, which was under the Eng- 
lish common law a franchise of the crown, is in 
this countr}' a right of the state, and may be con- 
ferred on individuals by county authorities acting 
iis an agenc}’ of the state.^^ The right is a fran¬ 
chise which cannot be exercised without the con- 
sent of the state, and no person, although he may 
own the land on both sides of a stream, may es¬ 
tablish such a ferry uniess authorized to do so by 
the proper public authority nor can the grant to 
the proprietor be altered or enlarged except by a 
supplemental grant or the consent of the proper 
public authorities.^^ Uniess otherwise provided by 
statute, the grant of authority to condiict a ferry 


must be express,28 except where it may be held to 
be necessarily incidental to other powers granted.^^ 
An express power to establish a ferry to effectuate 
other powers granted does not confer a right to 
establish a ferry independent of the exercise of 
such powers.^^ The right to operate a public ferry 
is not appurtenant to riparian ownership,^! and wili 
not be inferred, by implication, from a mere grant 
of land,'^^ or of articles of incorporation,^^ or of 
a municipal charter,^^ or of privileges other than 
that of maintaining a public ferry, to the exercise 
of which the ferry right is not a necessary inci- 
dent.^^ 

In some States the legislative authority conferred 
by general statutes obviates the necessity of an ex¬ 
press grant or license in certain specified instances, 
as, for example, toll ferries maintained by riparian 


33. Wash.—State v. Superior Court 
in and for Dou]^las County, 252 P- 
906, 142 Wash. 284, error dismissect 
47 S.Ct 769, 274 U.S. 726, 71 L-Ed. 
1335 and follawed in State v. Su- 
l>erior -Court in and for Okanogan 
County, 252 P. 910, 142 -Wash. 696, 
error dismissed State of W^^ashing- 
ton ex rei, McPherson Bros, Co. v. 
Superior Court of State of Wasli- 
ington. in and for Douglas County, 
47 S.Ct 769, 274 U.S. 725, 7l 'L.Ed. 
1335. 

34. U.S.—Canadian Pac. Ry. Co. v. 
U. S.. C.C.A.W’'ash-, 73 P.2d 8*31, af- 
flrming, D.C., U. S. v. Canadian 
Pac. R. Co., 4 P.Supp. 851. 

At GonuxLOu law franchise was nec- 
e^sary to creation of ferry.—Cana- 
dktn Pac. Ry. Co. v. U. S., supra. 

Pterry line 

A ferry line is a creation of local 
franchise.—U. S. v. Canadian Pac. 
Ry, Co., B.C.Wash,, 4 F.Supp. 851, 
affirmed, C.C.A., Canadian Pac, R. Co. 
y, U. S., 73 F.2d 831. 

lutamatioiial ferry cannot lawfully 
be established without a franchise, 
as the general reauirement of a fran¬ 
chise applies to it as much as to any 
other ferry.—Canadian Pac, Ry. Co. 
V. U. S., aC.A.Wash„ 73 F.2d 831, 
affirraing, D.C., XJ. S. v. Canadian Pac. 
Ry. Co., 4 F.Supp. 851. 

35- Tenn.—^McCrary v. Harrell, 62 
aw.2d 566, 166 Tenn. 431, 

3a C5a.—State Highway Board V. 
Willcox. 149 S.K 182, 168 Ga. 883, 
reversing Willlcox v. State High¬ 
way Board, 144 S.E. 214, 38 Ga. 

373, and conformed to 149 a 
R 432, 46 Ga.App. 241. 
Wasii.^Kearh 0 fC y. I>epartmeiit ofj 
Public Works af Washington, 836 


P. 288, 289, 134 XVash. 677, citing 
Corpus JUrie. 

25 C.J. p 1651 note 20—26 C.X p 1011 
note 47. 

Private pexson’s establishment of 
ferry across county bonndary, con- 
sisting of a river, was not within the 
authorization of statutes providing 
for establishment of ferries across 
county boundaries by the counties 
for operation of ferries across 
streams formipg the boundaries of 
States or other specific instances of 
ferry operation not meeting the fac- 
tual situation involved.—State v. Su¬ 
perior Court in and for Dougias 
County, 252 P. 906, 142 Wash. 284. 
error dismissed 47 S.Ct. 769, 274 

U.S. 726, 71 L.Ed. 1335 and followed 
in State v. Superior Court in and for 
Okanogan County, 252 P. 910, 142 
Wash. 696, error dismissed State of 
Washington ex rei. McPherson Bros. 
Co. V. Superior Court of State of 
Washington in and for Dougias 
County, 47 S.Ct. 769, 274 U.S. 726, 71 
L.Ei. 1335. 

37. Ot.—P rice v. Knott, 8 Or. 438. 
25 C.J. p 1051 note 21. 

33. Or.—State v. Portland Gen. 
Electric Co., 95 P. 722, 98 P. 160, 
52 Or. 562. 

Mont.—Reid v. Lincoln County, 
125 P. 429, 46 Mont 31. 

25 C-J. p 1052 note 24. 

40. Va.—Chesapeake Ferry Co. v. 
Hampton Roads Transp. Co., 133 S. 
E. 661, 564, 145 Va, 28, quoting 
Corpus JUris- 

26 C.J. p 1052 note 25, 

41, Ga.—State Highway Board v. 

: Willcox, 149 S.E. 182, 168 Ga.^ 883. 

reversing Willcox v. State High¬ 
way Board, 144 SJE. 214, 38 Ga.App. 
373, and conformed to 149 SJB. 432, 
49 Ga-App. 241. ’ 
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Prefereutial privilege without abso¬ 
lute right 

The owner of land on both banks 
of a navigable stream does not have 
an absolute right to operate a public 
ferry as appurtenant to his riparian 
ownership, but at most is accorded a 
preferential privilege, as against 
strangers to the title, to be exercised 
only in event that the public authori¬ 
ties deem it in the public interest. 
and if the owner does not demand 
the privilege or right to operate a 
ferry it may be granted by the Pub¬ 
lic to a stranger.—McCrary v. Har¬ 
rell, 62 S.W.2d 566, 166 Tenn. 431. 

42. Gsl.—I larrison v. Young, 9 Ga, 
359. 

25 C.J. p 1052 note 26. 

43. Or.—State v. Portland Gen. 
Electric Co., 95 P. 722, 98 P. 160, 
52 Or. 502. 

25 C.J. p 1052 note 27. 

Bailroad dharter 

Under a statute which was in ef- 
fect a charter of incorporation of a 
railroad, and which granted the rail- 
road certain ferry privileges, it was 
held that on a properly striet con- 
struction of the statute the railroad’s 
franchise to establish and maintain 
a ferry was lijnited to one used in, 
conneettoh with its railroad busine*ss 
and did not include an exclusive 
franchise to establish a general fer^ 
ry.—Chesapeake Ferry Co. v. Hamp- 
ton Roadss Transp. Co., 133 S.E. 561. 
145 Va. 28. 

44. La.—Hoggard v. Monroe, 25 So- 
349, 51 La,Ann. 683* 44 Ij.R-A.*N.S., 

25 C«r, p 1052 EM>te 27 I^a]. 

4&. U.S.-r-Harding v. The MavericA, 
DiClMass., 18 F.CaANo.9,318^ 1 

Spra^o 23. 

(25 C.J. p 1052 note 28. 
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proprietors at points Qther than at a ptiblic road 
Crossing.^® 

Remedies for unlawful establishment, If a public 
ferry is established without authority, the state has 
a remedy by quo warranto or other equivalent pro- 
ceeding,^^ and any prior grantee, whose rights are 
infringed, by action, as discussed infra § 16. A de¬ 
fendant charged with unlawfully usurping the fran- 
chise for a public ferry-must sKow that he has a 
valid title, or that he is not using the franchise.^^ 

§ 4. Constitutional and Statutory Provisions 

The courts have upheld the validity of statutes regu- 
latlng the grant and revocation of ferry franchises. 

In some jurisdictions it has been broadly declared 
that ali ferries are governed by general or special 
statute, and not by common law.-^^ 

The courts have upheld the validity of statutes 
regulating the establishment of ferries,and the 
alteration®^ and revocation^^ Qf ferry franchises. 

The operation and effect of constitutional and 
statufory provisions are discussed in appropriate 
sections infra this title, as in §§ 7 and 8 dealing 
with powers to grant ferry franchises and § 22 deal¬ 
ing with general regulation and control of ferries. 

§ 5. Establishment by Public Authorities 

The establishment of ferries by the public au¬ 
thorities is discussed in connection with the power 
to grant the franchise infra § 7 et seq. 

Examine Pocket Parts for later cases. 

§ 6. Ferry Companies 

Incorporation of a ferry company does not relieve 
the operator of the duty of obtaining a license to maintain 
and operate the ferry. Ferry companies may ordinarily 
own boats in excess of those immediately and constantly 
employed in their ferry business and charter such boats 
to third persons without exceeding their charter powers. 


§ 7 

Statutes providing for the incorporation of ferry 
companies are designed to furnish a mode by which 
a Corporation may be created for the purpose of 
maintaining a public ferry, and the incorporation 
of a ferry company under general laws does not 
confer on it the right to operate a ferry without ob¬ 
taining a license on due application to the proper 
authorities.^^ 

Under a charter incorporating a ferry company 
to establish and maintain a ferry between designat- 
ed points and to own, hold, and possess such vessels 
and other personalty not exceeding a specified 
amount in value as might be necessary and conven¬ 
ient for management of its ferry and affairs, the 
main purpose for which the ferry company is in- 
corporated is transportation of persons and prop- 
erty between the designated points; but the ferry 
company does not exceed its corporate powers by 
owning steamboats within the limitation of value 
although not required for immediate or constant use 
in the daily prosecution of its regular business and 
held merely by way of reserve for emergencies or 
the like, and, where it owns such a boat, the ferry 
company may contract with others wishing to use 
it without exceeding its charter powers. 

Under a statute creating a named individual and 
his associat es a ferry Corporation, he is invested 
with the powers conferred even though he takes no 
associates and acts alone, since if possessed of ad- 
equate funds he may serve the public as effectually 
by himself and agents as though other persons 
shared in the profits and duties of the ferry compa¬ 
ny. 

The acquisition of ferry franchises by corpora- 
tions is discussed infra § 10. 

§ 7. Power to Grant Frainchise 
a. In general 


46 . Ala,—Tuscaloosa County v. Fos- 
ter, 31 So. 687, 132 Ala. 392. 

25 C.J. p 105^ note 30. 

47. N.T,—New Tork v. Starin, 12 
N.E. 631, 106 N.Y. 1. 

25 C.J. p 1052 note 31. 

48 . 111.—Guntemaan v. People, 28 N. 
E. 1067, 138 ni. 518. 

49 . Me.—^Waukeag Ferry A^s’n v. 
Arey, 146 A. 10, 128 Me. 108—Peo- 
ple's Ferry Co. v. Casco Bay Lines, 
115 A. 815, 121 Me; 108. 

50. Fla.—Masters v. Duval Coubty, 

^154 So. 172, 114 Fla. 205, certio¬ 
rari denied 56 S.Ct. 70, ^93 U.S. 559, 
79 KEd. 660. ., 


S.C.—Poulnot V. Cantwell, 123 S.E. 
651, 129 S.a 171. 

Wash.—Kitsap County Transp. Co. v. 
Manitou Beach-Agate Pass F^ry 
A 3 s’n,'80 P.2d 233, 176 Wasb. 486. 

51. Ky.—State Highway Commis- 
' sion V. Sniith, 62 S.W.2d 1044, 250 
Ky. 269. ' 

Alteratton of proMWtioii of otker 
ferries ■ 

Statute* pi-ohibitlnig 'operktion of 
ferry within ohe mfle of existihg fer¬ 
ry is, in.nature of polieo regulation, 
^nd subject to alteration so to 
pernfiit establishment of a new ferry 
altering the existing ferry franchise. 
—State Highway Commission v. 
Smith, supra. .. v - ' 

m 


ConstitatioiLal provislon for altera- 
tion 

Ferry franchise taken in 1930 held 
governed by constitutional provision 
making every franchise subject to 
alteration.—State Highway Commis¬ 
sion V. Smith, supra. 

52 . Ky.—Muscovalley v. Horn, 56 
W.2d 354, 246 Ky. 778—Crittenden 
County V. McConnell, 36 S.W.2d 
627, 237 ,Ky. 806. 

53. Tex.—Tugwell v. Eagle Pass 
: Ferry Co., 9 S.W. 120, 74 Tex. 480. 
Necessity for ferry license see supra 
i § 3. 

54. Mass.—Brown v. Winnisimmet 
Oo., 11 Allen 326. 

55 . Me.—^Day V. Stetson, 8 Me. 365. 
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§ 7 


b. Tmposition of conditions 

c. Power to establish ferries on bounda- 

ry waters 

a. In General 

In the United States the power to establish ferries and 
to grant franchises for such purpose inheres in the states, 
which may delegate it to agencies or politica! subdtvisions, 
and is not exercised by the federal government as it lies 
within the undelegated powers reserved to the states. 
This doctrine applies to navigable as well as to other 
waters. 

In England the power of granting ferry franchis¬ 
es emanates from the crown. In Canada the right 
is vested in the provinces, except as to ferries be- 
tween a pro vince and any British or foreign country 
or between two provinces, which are subjects of 
Dominion legislation.^® 

In the United States ferries are established by 
the legislative authority of the states, which is ex- 
ercised either directly by a special act of the leg- 
islature, or through some inferior body to which 
power has been delegated under the provisions of 
a general law.^'^ In the making of such general 
laws territorial legislatures have the same power 
as those of the states.^® In this connection it has 
been said that the inherent right to grant a fran- 
chise to operate a ferry inheres in the sovereignty 
within which it is proposed to use such franchise, 
but that it is competent for such sovereignty to 
delegate the right to grant the franchise to agencies 
or political subdivisions.59 
The power of establishing ferries is never exer¬ 
cised by the federal government, but lies within the 
scope of those undelegated powers which are re¬ 
served to the srtates respectively.®^ 

Establishntent by special act. There are consti- 


I tutional provisions in some States pfohibiting the 
grant of franchises by special acts in enumerated 
cases, extending irt some instances to the charter- 
ing or licensing of ferries. Such provisions are 
prospective and do not operate to destroy existing 
ferry franchises.A similar prohibition prevailed 
in the territories.^^ 

Ferries over navigable waters. The state has 
the same right to grant ferry franchises over nav¬ 
igable waters that it has to grant such franchises 
over nonnavigable waters.^^ 

Presnmptian of authority. A grant of a ferry 
franchise by the proper granting agency, but by 
an officer or board having only a de facto exist- 
ence, will be presumed, in the absence of proof to 
the contrary, to have been made with authority.®^ 

b. Imposition of Conditions 

The state may impose conditions on the right to en- 
joy a ferry franchise, which apply only within its own 
Jurisdiction. 

The state in granting a ferry franchise may im¬ 
pose such terms and conditions on the right to en- 
joy it as may be necessary to its proper regula- 
tion.65 The conditions imposed are operative only 
within the jurisdiction of the state granting the 
franchise.® ® 

c, Power to Establish Ferries on Bonndary Wa¬ 

ters 

The States, and not the federal government, have 
authority to establish ferries and to grant ferry franchises 
for waters forming the boundary between states, or be¬ 
tween a state and a foreign nation. The state may con¬ 
fer franchise good only within Its own jurisdiction, The 
power of an Inferior body to grant a ferry franchise as 
to boundary waters depends on the statute granting it. 


56. U.S.—Canadian E^ac. Ry. Co. v. 
U.S., C.C.A-Wash., 73 F.2d 831, 833, 
quoting Corpas Jaxis, and affirm- 
ing-, D.C., U. S. V. Canadian Pac. R. 
Co., 4 F.Supp. 851. 

25 C.J- p 1052 notes 37, 38. 

57. U.S.—-Canadian Pacific Ry. Co. v. 
U. S., supra, quoting Corpas Juris, 

25 C.J. p 1052 note 39. 

BstahltidiTneint hy stato higliway com. 
missioa 

The Arhansas state hig-hway com- 
mission has' g-eneral authority to es¬ 
tablish and operate ferries on state 
highways.—^Arkansas State Highway 
Commission v. Butler, C:C.A.Arfe., 105 
732. 

SstabiisObmeat in connection with 
xaOroad 

li^islatare has power to establish 
paMic ferry in connection wdth rail- 
road business, the legislature never 
having: t^irrendered; its power over 
the sabject of ferries.—Chesapeake 


Ferry Co. v. Hampton Roads Transp. 
Co., 133 S.E. 561, 145 Va. 28. 
Xrrerocahle grrants 

“The sovereigm power is . . . 

abi e to make an irrevocable grant of 
it [franchises] . . . by so doing 

it does not part with any political or 
govemmental function. It stili may 
reg:ulate the conduct of the ferry for 
the Public grood.”—New York v. Star- 
in, 12 N.E. 631, 106 N.Y. 1, 15. 

58- S.D.—^Nixon v. Reid, 67 N.W. 
57, 8 S.D. 507, 32 L.R.A. 315. 

58;. Ky.—^Tii-State Perry Co. v, Bir- 
ney, 31 S.W.2d 932, 235 Ky. 540. 
appeca dismissed 51 S.Ct 349, 283 
U.S. 868, 75 L,.Ed. 1471. 

60. IT.S.—Canadian Phc. Ry. Co. v, 
U. S., C.C.A.Wash., 73 F.2d 831, 
833, quoting: Corpus Juris, and af- 
firming, D.C., U. S. v. Canadian 
Pac. R. Co., 4 F.Supp. 851, 

25 cur. p 1052 note 41. 
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61. Cal.—^Vallejo Ferry Co. v. Lang, 
120 P. 421, 161 Cal. 672. 

62. S.D.—Nixon v. Reid, 67 N.W. 
57. 8 S.D. 507, 32 L.R.A. 315. 

25 C.X p 1053 note 45. 

63. Cal.—Vallejo Perry Co. v. Lang, 
120 P. 421, 161 Cal. 672. 

La.—Chiapella v. ♦Brown, 14 T.a Ann. 
189. 

25 C.J. p 1053 note 46. 

64. U.S.—Davis v. Concordia Police 
Jury, 1 Da.Ann. 288. 

25 C.J. p 1053 note 47. 

65. N.Y.—Power v. Athens, 2 N,E. 

609, 99 N.Y. 592. 598, affirming 

26 Hun 282. 

25 C.J. p 1053 note 48. 

Re^lation generally see infra §§ 22- 
25. 

66. Mo.—State v. Sickmann, 05 Mo. 
App. 409. 

25 C.J. p 1053 note 40* 



^ c. J* s. 

In the case of counties within the same state, neither 
bas complete jurisdiction of establishment of ferries on its 
boundary waters. 

The States, and not the federal government, have 
the authority to establish ferries upon waters form- 
ing a boundary between the States,®*^ or between a 
state and a foreign country.^s franchise of 

one State can confer no rights as to landing upon 
or ferrying from the other state,^9 but is valid as 
far as the jurisdiction of the state which grants 
the franchise extends, without any concurrent ac- 
tion on the part of the other state.'^^ The franchise 
of either state may be made exclusive as to ferrying 
from its own shore,*^^ but it cannot be made to ex¬ 
clude ferries operating under franchises granted by 
the state on the opposite shoreT^ The jurisdiction 
of a state over a ferry is determined by its point of 
departure, and the fact that the landing place is in 
another jurisdiction does not take it out of the ju¬ 
risdiction of the authority which granted the fran- 
chiseJ^ 

Powers of inferior bodies. The power of an in¬ 
ferior body to establish ferries on boundary waters 
depends on the terms of the statute conferring au¬ 
thority on it. Where the statute is construed to give 
the inferior body jurisdiction as ample as the leg- 
islature possesses, its authority to establish ferries 
upon boundary waters cannot be impeached but 
statutes enumerating the instances in which the in¬ 
ferior body is given authority to establish ferries, 
and not specifically referring to the establishment 
of ferries upon boundary waters, have been con¬ 
strued not to give authority to the inferior body to 


§ 8 

establish ferries upon waters forming a boundary 
between States 

Where a stream or other body of water forms 
the boundary between two counties within the same 
state, the granting of ferry privileges is not wholly 
within the jurisdiction of either county,*^® and the 
counties on each side may have concurrent juris- 
diction/'^ or each may have exclusive jurisdiction 
on its own side to the center of the stream.*^^ Stat.- 
utes authorizing county commissioners to construet, 
maintain, and operate ferries under their own direc- 
tion over streams forming the boundaries between 
two counties will not be extended by implication to 
authorize the county authorities to grant a fran¬ 
chise to others to establish ferries over boundary 

waters.'^9 

§ 8. - Delegation of Power to Inferior 

Bodies 

a. In general 

b. Limitations on power of inferior body 

a. In Greneral 

Inferior bodies, such as counties and municipalities, 
may establish ferries and grant ferry franchises under 
power delegated to them by the state, but in the absence 
of such a delegation of power they ordinarily lack au¬ 
thority to do so. The power delegated is subject to re- 
call by the state which granted it. 

Under general laws prevailing in many jurisdic- 
tions, the power to establish ferries and grant ferry 
franchises lies in sundry inferior bodies exercising 
a delegated authority in such respect, -as in the case 
of county or session courts,^® county commission- 
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€7. U.S.—Canadian Pac: Ry. Co. v. 
U. S., C.C.A.Wash., 73 F.2d 831, 
833, quoting Corpus Juris, and af- 
firming, D.C., U. S. v. Canadian 
Pac. R. Co., 4 P.Supp. 851, 

25 C.J. p 1055 note 70. 

68. U.S.—Canadian Pac. Ry. Co. v. 

U. S., supra, quoting Corpus Juris. 
25 C.J. p 1055 note 71. 

GB. U.S.—Canadian Pac. Ry. Co. v. 

U. S., supra, quoting Corpus Juris. 
25 C.J. p 1055 note 72. 

70. U.S.—Canadian Pac. Ry. Co. v. 
U. S., supra, quoting Corpus Juris. 

25 C.J. p 1055 note 73. 

71. U.S.—Canadian Fac. Ry. Co. v. 
U. S., supra, quotiug- Corpus Juris. 

25 C.J. p 1055 note 74. 

72. U.S.—Canadian Pac. Ry, Co. v. 
tr. S., supra, quoting Corpi^ Juris. 

25 C.J. p 1055 note 76.' 

. M ' l f 

73. U.S.—Canadian Pac. Ry. Ck). v. 
U. S., supra, quoting Corpus Juris. 

25 C.J. p 1055 note 76i 


74. Tenn,—Memphis Corp. v. Over- 
ton, 3 Terg, 387. 

75. Va.—Zane v. Zane, 2 Va.Cas. 63, 
4 Ya. 63. 

76. Ark.—Caldwell v. Fitzhugh, 300 
S.W. 395, 175 Ark. 301. 

Power to grant exclusive franchise 
over boundary waters see infra § 
13 b, 

Proceedings to obtain license to es¬ 
tablish county boundary ferry see 
infra § 11 a. 

77. Ala.—Jones v. Johnson, 2 Ala. 
746. 

78. N.D.—State ex rei. Leach v. Ol- 
son, 176 N.W. 833, 44 N.D. 367. 

78. Wash.—NearhofC v. Department 
of Public Works of Washington, 
236 P. 288, 134 Wash. 677. 

80. Ky.—Crittenden County v. Mc- 
Copnell, 36 S.W.2d 627, 237 ETy; 
806. 

25 C.J, p 1053 note 51, • 
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Destruction of jurisdiction hy im- 
plication not favored 

The long established jurisdiction of 
county courts to grant ferry fran¬ 
chises may not be destroyed by im¬ 
plication arising merely from estab¬ 
lishment of a state highway Sys¬ 
tem under other authorities wliich 
makes no mention of the matter of 
ferries.—MeCrary v. Harrell, 62 S.W. 
2d 566, 166 Tenn. 431. 

Judicial control 

(1) Quarterly county court's rea- 
sonable exercise of its jurisdiction 
to establish, continue, or discontinue 
ferries may not be judicially con- 
trolled.—MeCrary v. Harrell, supra. 

(2) County court, in exercising 
statutory jurisdiction to grant ferry 
franchise, does not act in legislative 
or exeeutive capacity for county, but 
in judicial capacity for common- 
wealth.—Tri-State Ferry Co. v. Bir- 
ney, 31 S.W.2d 932, 235 Ky. 540, ap- 
peal dismissed 51 S.Ct. 349, 283 U.S. 
868, 75 L.Bd. 1471. 
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ers,^^ boards of county supervisors,®^ police ju- 
ries,*3 and municipalities.The first county court 
rightfully to assume jurisdiction of the granting 
of a ferry franchise continues to retain such juris¬ 
diction exclusive of any other county court of a 
county contiguous to the body of water until in 
some legal manner it relinquishes its jurisdiction.^S 
Where the power to establish ferri es is conferred 
on inferior bodies by general statutes, their power 
in such respect is in no wise dependent on other 
and particular statutory provisions,^® but in the 
absence of some legislative delegation the inferior 
body ordinarily lacks power to authorize the es- 
tablishment of a ferry.^*^ The inferior body, to 
whom power is delegated, is the agent of the state, 
and the license to establish the ferr>^ when granted 
by the inferior body, is stili one emanating from the 
state.^* The delegation of this authority to an in¬ 
ferior body does not prevent the legislature from 
exercising the same right,^® and, when a ferry is 
established by a direct legislative grant, no further 
license from the inferior body is necessary.^® The 
legislature has the same right in cases where the 
authority of the inferior body is conferred by a 


state constitution,^^ unless its power in this regard 
is expressiy denied.^^ If: has been held that dele¬ 
gation of power to grant a ferry franchise will not 
be inferred from statute giving an inferior body 
control over county high'ways.^^ 

Recall of pozver. The power delegated to one in¬ 
ferior body may be recall ed, expressiy or by impli- 
cation, and delegated to another.^^ 

b. liiiiiitatioiis oa Po-wer of Inferior Body 

The scope and extent of -the power of an inferior body 
to establish ferries and grant ferry privileges shouid be 
sought in the statutes conferrlng the power and must be 
exercised in conformity therewith. 

The extent of the autHority to establish ferries 
delegated to the inferior body depends on the con- 
struction of the statute delegating the power 
a general authority granted to an inferior body to 
establish ferries may be limited by implication by 
the terms of a subsequexit legislative grant of a 
ferry franchise.^6 The inferior body must act in 
striet conformity with the law by which its powers 
are conferred, and 'when its authority is limited any 
act done in excess of such authority is void.®'^ 
Where the act done is separable into autborized 


81, Alau—Thompson v- Chilton 
County, 181 So. 701, 23S Ala. 142. 
S.C.—Tallevast v. Kaminski, 143 S. 

E. 796, 146 S.C. 225. 

25 C.J. p 1053 note 52. 

IVegislatiLve, Jndidal aixd execrclive 
powers 

Under some statutory provisions, 
courts of county commissioners are 
given broad legislative, judicial, and 
exeeotire power with reference to es- 
tablishment of ferries within their 
jurisdiction and iK>ssess an unlimited 
jurisdiction over such matters ex- 
cept as they may be restricted by 
local or spedal statutes of the state. 
—Thompson v. Chilton County, 181 
So. 701, 23« Ala, 142, 

8St lowa,—Prosser v. Wapello Coun- 
ty, 18 lowa 327. 

25 CwJ. p 1053 note 53. 

83: La.—Lafourche v. Robichaux, 40 
So. 705, 116 na. 286. 

25 C.J. p 1053 note 54. 

» 4 . CaL—Vallejo Ferry Co. v. So¬ 
lano Aquatic Club, 131 P. 864, 165 
Cal. 255, Ann.Cas.l914C 1197. 

25 C.X p 1053 note 55, 

Zknty nxtder charter 

Montgomerie Charter, grant- 
edi in 1730, not only gives the city of 
l^ew York the right to establish fer¬ 
ries, but it is under the duty of so 
doing.—New York v. New York & 
Stat en Island Ferry Co., 40 N.Y. 
Super. 232—^Fairchild v. Union Ferry 
Co, of New York & Brooklyn, 201 N, 
XS, 295. 121 Misc. 513. affirmed 207 
N.Y.a 835, 212 App.Div. 823, affirm- 
Ittg 148 N.E. 750. 240 N.Y, 666. 


Bffect of creation of Port Authority 
The power conferred on New York 
City hy Greater New York Charter 
with respect to development or im- 
provement of port and terminal fa- 
cilities, including ferries, is unim- 
paired by express terms of treaty 
which created Port of New York Au¬ 
thority, in absence of conflict by a 
specific project with the Comprehen¬ 
sive Plan.—Murray v. City of New 
York, 300 N.Y.S. 425, 165 Misc. 125, 
affirmed 300 N.Y.S. 431, 252 App.Div. 

; 853, appeal dismissed 300 N.Y.S. 430, 
252 App.Div. 854, motion denied 1 N. 
Y.S.2d 862, 253 App.Div. 798, mo¬ 
tion denied 13 N.E.2d 470, 277 N.Y. 

; 554, and 14 N.E.2d 183, 277 N.Y. 601, 
affirmed 15 N.E.2d 69. 278 N.Y. 475, 
certiorari denied 58 S.Ct 1057, 304 TJ. 
S. 583, 82 n.Bd. 1544. 

Power of inferior bodies with ref¬ 
erence to establishment of ferries 
over boundary waters see supra 
§ 7. 

85. Ky.—Decker v. Tjree, 264 S.W. 
726, 204 Ky. 302. 

86. S.C.—Tallevast v. Kaminski, 143 
S.E. 796, 146 S.C. 225. 

87. N.Y.—^New York v. New York & 
S. I. Ferry Co., 40 N.Y.Super. 232. 

Wash.—Nearhoff v. Department of 
Public Works oY Washington, 236 
P. 288, 134 Wasb. 677. 

25 CJ. p 1053 note 57. 

^ Cal.—Fall V. Sutter County, 21 
Cal. 237, 262. 

25 CJ". p 1053 note 58. 
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80- IT.S.-^Wright v. Nagle, Ga., 101 

U. S. 79 1, 25 DEld. 921. 

26 CJ- p AG54 note 59. 

90- Ala-Boy v. Henderson. 31 So. 

457. 132 Ala. 175. 

Kan.—Terxitory v- Keyburn, MeC, p 
134. 

Or.—Mnltnomah County v. ECnott. 6 
i Or. 2 79. 

; 91. Miss.-^Blake v. MeCarthy, 56 

Miss. 65 4. 

N.C.—In Spease Ferry, 50 S.E. 625, 

138 N.C. 219—Barrington v. Neuse 
River Ferry Co., 69 N.C. 166. 

90. Wis.-Chapin v, Crusen, 31 

■WiSu 20 

25 CJ. p 2. €54 note 62. 

9^ Ky.—'Tri-State Ferry Co. v. Bir- 
ney, 31 S.W.2d 932, 235 Ky. 540, ap¬ 
peal disxnissed 51 S.Ct. 349, 283 U. 
S. 8«8, 7S L.Bd. 1471. 

94. Mass.—^In re Eay, 15 Pick. 243. 
N.Y.—INew York City v. New Jer- 
sey A S- J. Fenry Co., 165 N.Y.S. 
937, "92 3Misc. 40, affirmed 159 N.Y. 
S. 434, X73 App.Div. 496. 

85- Ot-—O ason v. Stone, 1 Or. 39. 

25 C.J. p 1 054 note 64. 

96. N.C.—In re Spease Ferry, 50 S. 
Et 625, X 38 N.C. 219. 

25 C.J. p 14154 note 65. 

97- Wash-—^Nearhoff v. Department 
of Public Works of Washington, 
236 ^ 2S&, 289, 134 Wash. 677, cit- 
ing Cori>iiu JUxis. 

26 C.J. P 14>54 note 66. 

Pohoe iwuT of i>arlkli beld wit^ 
out to gxsant ftanchise fn’^ 

ferry e^ftexading into limits of Mor*- 
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and unauthorized parfs, the grant is void only as to 
the unauthorized part,^^ and where the act is sep- 
arable into parts, any one of which, by itself, would 
he in excess of the granting power^s authority, but 
which are within that authority when taken in the 
aggregate, it is valid.^® 

Exclusive franchises. The inferior body, by a 
grant of an exclusive ferry privilege, cannot divest 
itself of power to perform its full duty, under the 
statute, to the public.^ On the other hand, where 
a county court has exhausted its powers by grant¬ 
ing an exclusive privilege to establish a toll bridge, 
it may not thereafter grant a franchise to estab¬ 
lish a competing ferry,^ and, despite the fact that 
the county court has been annually granting a 
franchise to run a ferry, where it thereafter grants 
a necessarily exclusive franchise to establish a toll 
bridge it cannot, after consummation of the latter 
franchise by the putting of such bridge into oper- 
ation, grant any further license for the competing 
ferry.3 

§ 9. Prescription 

It is more generally held that a ferry franchise may 
be acquired by prescription. 

By the weight of authority a ferry franchise may 
be acquired by prescription,^ the prescriptive right 
resting on the presumption of an original grant 
raised by continuous enjoyment of the ferry priv¬ 
ilege for the requisite number of years.^ This pre- 
sumption may be rebutted by evidence showing that 


no grant ever was made.® The length of posses- 
sion necessary to raise the presumption of a lost 
grant varies in the different States, in some States 
following the English term of twenty years,'^ and 
in others following the term fixed in the state lim- 
itation acts.® 

It is held, however, in a few jurisdictions, that 
a ferry franchise cannot be acquired by prescrip¬ 
tion,9 although the right to land upon the property 
of another may be.i^ 

§10. Who May Acquire Franchise 

a. In general 

• b. Preferential rights of riparian own- 
ers 

a. In General 

Within statutory limitations naturai persons, private 
corporations, and municipalities may be the reciplents 
of ferry franchises, and riparian ownership is prerequisite 
to acquisjtion of such a franchise only where made so by 
statute. 

It is not necessary that a ferry franchise should 
be granted to a single individual; it may be granted 
to several persons together,ii or to a Corporation,^^ 
except where the language of the act shows that 
only naturai persons were intended as grantees;^^ 
but a Corporation may be restricted in its right to 
acquire a ferry franchise by the provisions of its 
charter,i4 and may not be granted a ferry franchise 
in violation of statutory inhibitions.l® The legis- 
lature may authorize a municipal Corporation to ac- 


®an City.—Bisso v. Morgan City, 124 
So. 308, 169 La. 122. 

98. 111.—La Salle County v. Sim- 
mons, 10 111. 513. 

Mo.—Carroll v. Campbell, 17 S.W. 

884, 108 Mo. 550. 

25 C.X p 1054 note 67. 

99. S.D.—Nixon v. Reid, 67 N.W. 
57, 8 S.D. 507, 32 L.R.A. 315. 

25 C.J. p 1054 note 68. 

1. 111.—Gales V. Anderson, 13 111. 
413. 

Mass.—In re Fay, 16 Pick, 243. 

25 C.J. p 1055 note 69. 

2. Ark-—White River Bridge Co. v. 
Hurd, 252 S.W. 917, 159 Ark. 652. 

3. Ark.—MoClintock v. Bovay, 262 
S.W, 669, 164 Ark. 482. 

€l>raJitlng ferry privilege pending con- 
BtxfictloiL of bridge 
Fact that one has obtained ferry 
license from year to yea:r does not 
deprive county court of power, under 
Orawford & M.Dig. § 10258, to grant 
exclusive privilege in territory affect- 
^ to construet and operate toll 
bridge, but court may, until exerdse 
of franchise to construet bridge is 
consummated, continue ferry privi- 
—^McClintock v. Bovay, supra. 


4. Isr.C. —Smith V. Harkins, 38 N.C. 
613, 44 Am.D. 83. 

Tex.—Laredo v. Martin, 52 Tex. 548. 
25 C.J. p 1055 note 81. 

5. S.C.—Stark v. McGowen, 10 S.C. 
L, 387. 

25 C.J. p 1055 note 81. 

0. Puerto Rico.—;Valdes v. Grahame, 
3 Puerto Rico Ped. 417. 

26 C.J. p 1056 notes 84, 85. 

7. 111.—Mills V. St. Clair County, 4 
111. 63. 

8- Oa.--^Williams v. Tumer, 7 Ga. 
348. 

26 C.J. p 1056 note 87. 

9. Miss.—Sullivan v. Lafayette 
County, 58 Miss. 790, overruling 
Leake County v. McFadden, 67 
Miss. 618. 

Pa.—Biid-v. Smith, 8 Watts 434, 34 
Am-D. 483. 

25 C.J. p 1055 note 82. 

In SentiLcky, under a statute pro- 
viding that no franchise to operate 
a ferry shall be granted for a longer 
period than twenty years, where ap¬ 
pellant based its right to a franchise 
on a grant made in 1890, and a re¬ 
ne wal in 1902, admitting that its last 
grant expired in 1922, only a short 
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time before appellees made their ap- 
plication for the franchise, sufQcient 
time had not elapsed for appellant to 
acQUire a prescriptive right to the 
franchise.—Burnside Land Co. v. 
Connelly & Lee, 291 S.W. 409, 218 Ky. 
346. 

10. Pa.—Bird v. Smith, 8 Watts 434, 
34 Am.D. 483. 

11. 111.—^Haven v. Mehlgarten, 19 

111. 91. 

25 C.J. p 1056 note 89. 

12. Ky.—Maysville v. Boon, 2 J.J. 
Marsh. 224. 

13. 111.—^Betts V- Menard, 1 111. 395. 

14s. U.S.—^Starin v. New York, 42 
Hun 549, reversed on other 
grounds 19 N.E. 670, 112 N.T, 

206. 

26 C.J. p 1056 note 92. 

15. Md.—^Weller v. Maryland Bay 
Co., 3 A.2d 736, 176 Md. 59. 

Perry compauy denied right to oper¬ 
ate within bridge area 
WTiere proposed ferry was within 
inhibition of statute creating Chesa- 
peake Bay Bridge Authority and pro- 
hibiting operation of ferry within 
twenty miles of proposed bridge, 
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quire and operate a public ferrj",^® and a ferry fran- 
chise may be granted to a municipal Corporation,^*^ 
except where the act of incorporation does not au- 
thorize it to exercise ferry rights.^^ It is not nec- 
essary, except where the law expressiy requires 
ownership, that the grantee should own the land 
where the ferry is located.^® Mere priority in filing 
a petition for a ferry license by one of several com- 
peting claimants whose petitions are considered to- 
gether does not confer a right to the license on the 
prior clairaant in preference to the others.^® 

b. Preferential Eights of Biparian Owners 

Under statutes prevailing in many jurisdictions a 
riparian owner is accorded a preferential, but not an 
absolute, right to a ferry franchise to be used at the 
place where his [and is located, in some jurisdictions de- 
feated if a public highway exists at the ferry landing 
but in others recognized even though such highway exists 
at such pface. The preference of the riparian owner is 
exciusive rf he owns both banks but not otherwise, al- 
though etther of two riparian owners will be preferred 
to a stranger. 

Under statutory rules prevailing in many juris¬ 
dictions a preference is accorded the owner of land 
where the ferry is to be located,which preferen¬ 
tial right is exclusive if the proprietor owns or Con¬ 
trols the land on both banks.^- Where the opposite 
banks are owned by different persons, one is not 


entitled to a preference over the other,23 but either 
will be preferred to one not a landowner.^^ Under 
some statutes the preferential right of the riparian 
owner is not defeated by existence of an easement 
for a public highway or v;harf at the ferry land¬ 
ing,but other statutes have been construed not to 
give the riparian owner a preference at points 
where public roads have been established across 

streams.26 

These statutes do not give to the owmer an abso¬ 
lute right to have a ferry established upon his land, 
but only make him a preferred claimant for the 
right whenever the proper authorities have decided 
that the establishment of a ferry is necessary.27 
If the landowner fails or refuses to avail himself 
of his right or is adjudged not to be a proper per- 
son to exercise the franchise, it may be granted to 
another.-^ In such cases, before making the grant, 
the owner of the land must be given notice of the 
application for the establishment of the proposed 
ferry.29 One tenant in common of riparian land 
may acquire a ferry franchise,but it is improper 
to grant such a right to one tenant without notice 
to or default in the others.^ ^ 

Possessory titlc. Under the statutes in some 
States mere possession is not sufficient title to entitle 


ferry company was not entitled to 
receive from public Service commis- 
sion permission to operate.—^Weller v. 
Maryland Bay Co., supra. 

16. Mass.—Attomey G-eneral v. Bos¬ 
ton, 123 Mass. 460. 

17. 111 —Helm v. Grayville, 79 N.E. 
6S&, 224 I!l. 274. 

25 C.J. p 1056 note 93, 

18. III.—Betts V. Menard. 1 111. 395. 

19. Or.—Dean v. Washington Nav. 
Co., 115 P. 284, 59 Or. 91. 

25 C-J. p 1056 notes 95, 96. 

Zn Kentuclcy 

(1) In a decision which decided 
merely that the owner of land on the 
Ohio River was entitled to a ferry 
franchise as against one not a land¬ 
owner, and where the court express¬ 
iy declined to decide whether or not 
a ferry franchise could be granted 
an applicant not an owner, to oper¬ 
ate from a point in the highway, 
the court went on to add: “The right 
to a ferry on the Ohio river being a 
franchise incident to a freehold in 
the land, the owner of the land 
where it is proposed to establish a 
ferry, or the person to whom he has 
transferred the ferry rights, is the 
only person entitled to a grant of 
ferry privileges.”—^Walker v. Trail, 
74 S.W.2d 345, 346. 255 Ky. 336. 

(2) Despite differences under earli- 
er statutes, the nile under Ky.St 5 
1803, providing that a ferry shall be 
established for the benefit of the 


owner of the land on which it is 
located, or of some one who has ob- 
tained the ferry privilege from the 
owner, is the same as to the Ohio 
River and other waters, and either 
the owner or one to whom he has 
transferred the ferry privilege may 
receive the grant of a ferry fran¬ 
chise.—Burke v. Layoff, 199 S.W. 775, 
178 Ky. 588—25 C.J. p 1056 note 95 
[aj (3). 

(3) Earlier Kentucky cases dis- 
cussing ownership as a prerequisite 
to acquisition of a ferry privilege 
see 25 C.J. p 1056 note 95 [aJ. 

ItL West Virginia, under a statute 
providing that any person ‘Vho owns 
or has contracted for the use of land 
at the point at which he wishes to 
establish the same, may present his 
application" for a ferry, a person 
who owns land on the West Virginia 
side of the Ohio river may make ap- 
plication for a ferry.—Sistersville 
Ferry Co. v, Russell, 43 S.EL 107, 52 
W.Va 356, 359, 59 L.R.A. 513. 

20, Kan,—Oxford Ferry Co. v. Sum- 

ner County, 19 Kan. 293. 

21. Ky.—^Walker v. Trail, 74 S.W. 

2d 345, 255 Ky. 336. 

25 C.J. p 1057 note 98. 

bwnar 

Under statutes according prefer¬ 
ential ferriage rights to the riparian 
“owner,'* the latter word will not re¬ 
ceive a technical definition, but will 
be oonstriied to include a tenant for 
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years, in lawful possession; and to 
meet the spirit of the statute a ferry 
operatoris possession of his incompe- 
tent wife's lands by virtue of mar- 
riage relation has been held to make 
him “owner," within statute author- 
izing county court to authorize “own- 
eri' of river bank to erect ferry 
thereat.—HcCrary v. Harreil, 62 S. 
W.2d 566, 166 Tenn. 431. 

22. Ark.—Ex parte Grayson, 277 S. 
W. 538, 169 Ark. 984. 

23. Tenn.—Guinn v. Eaves, 101 S.W. 
1154, 117 Tenn. 524. 

25 C.J. p 1057 note 99. 

24. Ala.—Collins v. Ewing, 51 Ala. . 
101 . 

25. Tenn.—McCrary v. Harreil, 62 
S.W.2d 566, 166 Tenn. 431. 

26. Ter.—Tugwell v. Eagie Pass 
Ferry Co., 9 S.W. 120, 13 S.W. 
654, 74 Tex. 480. 

27. Ky,—^Kennedy v. Covington, 4 J. 

J. Marsh. 538. 

25 C.J. p 1057 note 3- 

28. Tenn.—Spaxks v. White, 7 

Humphr. 86. 

25 C-J. p 1057 note 4. 

29. Ky.—Lawless v. Reeves, 4 Bihb 
309. 

Or.—^Dean v. Washington Nav. Co., 
115 P. 284, 59 Or. 91. 

3i0. Tenn.—Guinn v. Eaves, 101 S. 

W. 1154, 117 Tenn. 524. 

31. N.C.—Pipkin y. Wynns, 13 N.C 
402. 
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the person in possession to a ferry franchise as 
riparian owner,^^ while under the statutes in other 
States actual possession of lands, in the absence of 
other proof, places the one in possession on the 
same footing as the owner.^^ a preemption right 
to land on both banks of a river unaccompanied by 
possession will not, however, entitle the owner to 
exclusive ferry privileges under a statute giving a 
right to an exclusive ferry franchise only to those 
who own the land, or have possession of it by pre¬ 
emption right, or settlement, on both .opposite banks 
of a river.^^ 

Evidence of title. A certificate of the register of 
the land office is sufficient evidence of the owner- 
ship of the land to give the owner preferential 
rights to a ferry franchise, and the applicantes title 
cannot be further inquired into in the hearing on 
his petition.3^ 

Recovery of land by rightful owner does not op¬ 
erate to revoke the franchise of the person in pos¬ 
session,nor to vest title to the franchise in the 
owner of the land.^*^ 

§ 11. Proceedings to Acquire Franchise 

a. In general 

b. Hearing and contest 

c. Record 

d. Acceptance of grant and fixing of 

rates 

e. Bond and costs 

f. Review 

g. Acquisition by lease or purchase 
a. In General 

Ordinarily applicatiori for a ferry franchise shoufd be 
made formally in compliance with statutory regulations 
and on notice to those entitied to contest the grant. 

In the execution of the power to establish ferries 


§ 11 

conferred on an inferior body there must be a com¬ 
pliance with the statutory requirements.^^ In gen¬ 
eral, a formal application should be made^^ by one 
entitied to acquire the franchise,stating the lo- 
cation of the proposed ferry'^^ and the applicantes 
ownership of the land or other facts essential to his 
right to receive the franchiseri^ 

Notice, The giving of notice of application in 
compliance with statutory requirements is a condi- 
tion precedent to issuance of a ferry franchise, and 
the requirement of notice has been held jurisdic- 
tional, so that an order for issuance of a ferry 
franchise or license issued on proceedings as to 
which the required notice was not given is void.^^ 
The notice is usually required to be given, either 
publicly by posting notices^'^ or personally on cer- 
tain persons,^^ so that anyone entitied to contest the 
granting of the application may have an opportuni- 
ty to do so.^® Although the statute may fail ex- 
pressly to prescribe the contents of the notice, it 
has been held that notice of a ferry application 
should set forth the point at which it is to be es- 
tablished and that such point should be one within 
the jurisdiction of the court to which the applica¬ 
tion is to be made.^'^ Where the applicant propos- 
es to supplant an existing ferry by establishing an- 
other in lieu of it, the notice should contain a claim 
that the existing ferry cannot properly do all of 
the business, or that the public convenience requires 
another ferry.'^^ Statutory requirements as to affi- 
davit of publication of notice must be complied 
with,"*® 

In the cases of ferries over boundary waters, the 
power to establish which is discussed supra § 7 c, 
the applicant for a license to operate a ferry over 
waters forming the boundary between two counties 
should secure permission from the proper authori- 
ties in each of such counties, and where either coun- 


32. Ind.—Mullis v. Cavins, 5 Blackf. 
77. 

33. Cal.—Henshaw v. Butte Gounty, 
19 Cal. 150. 

Ky.—Givens v. Pollard, 3 A.K.Marsli. 
320. 

34. Ark.—Cloyes v. Keatts, 18 Ark. 
19. 

35w Ala.—Cox v. Easter, 1 Fort. 130. 

36. Miss.—McCearly v. Swayze, 3 
So. 657, 65 Miss. 351. 

37. Ky.—Fisher v. Hig&ins, 5 T. B. 
Mon. 140. 

38. Conn.—Wethersfield v. Hum- 
phrey, 20 Conn. 218. 

Va.—Muire v. Smith, 2 Rob. 458, 41 
Va. 458. 

39. Ky,—Givens v. Pollard, 3 AK. 
Marsh. 320. 

25 aj. p 1057 note 15. 


40. Ky.—Ryan v. Hobson, 206 S.W. i 46. 
785, 182 Ky. 573. 

25 C.J. p 1057 note 16. 

Who may acquire ferry franchise 
see supra § 10. 

41. W.Va.—Sistersville Ferry Co. v. 
Russell, 43 S.E. 107, 52 W.Va. 356, 

59 L.R.A. 513. 

25 C.J. p 1057 note 17. 

42. Ind.—Hazleton v. De Priest, 42 
N.E. 751, 143 Ind. 368. 

Va.—^Zane v. Zane, 2 Va.Cas. 63, 4 
Va, 63. 

43. Ala.—Pitts V. Bogr&s, 93 So. 906, 

208 Ala. 194. 

44. Ky.—Clark County Ct. v. War¬ 
ner, 76 S.W. 828, 116 Ky. 801, 25 
Ky.D. .857. 

25 C.JT. p 1057 note 19. 

45. N.Y.—In re Talcott, 31 Hun 464. 

25 C.J. p 1057 note 20. 
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W.Va.—^Williamson v. Hays, 12 
S.E. 1092, 35 W.Va. 52. 

47. Ala.—Pitts V- Bog-g-s, 93 So. 906, 
208 Ala. 194. 

Farticulax statutory requireineiits 

Code 1907 § 3029, providing' for 
publication of notices before issuance 
of ferry license, contemplates the no¬ 
tice shall state place of operation, 
one point of which shall be within 
jurisdiction of the issuing- commis- 
sioners’ court, and at a public river 
Crossing where intersected by a pub¬ 
lic road on each side.—Pitts v. 
Boggs, supra. 

48. Ky.—^Willis v. Calhoun, 140 S. 
W. 199, 145 Ky. 95. 

49. Cal.—Pool V. Simmons, 66 P. 
872, 134 Cal. 621. 
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ty has denied the applicatiori the juc^ment operates 
as a bar in rcspect of both counties.^® 

Application by raUroad. Where a railroad has 
discontinued a formerly operated general ferry Serv¬ 
ice it may not claim the benefit of a statutory ex- 
ception permitting operation of an existing ferry 
withont first obtaining a certificate of public con- 
venience and necessity,^^ and the fact that on the 
effective date of the statute the railroad was oper- 
ating a passenger ferry in connection with its rail¬ 
road business does not bring it within the exception 
in favor of ferries existing on such date, as respects 
the necessity of obtaining the certificate in order to 
operate a general ferry.^^ Since operation of a 
vehicular ferry is in no proper sense an adjunct to 
a railroad passenger ferry Service, the railroad may 
not avoid the necessity for a ferry certificate for 
the vehicular ferry by merely filing a tariff for the 
latter on the assumption that it constitutes a mere 
addition of a commodity for the railroad ferry Serv¬ 
ice it already operates.^^ 

b. Hearing and Contest 

Oniy persons whose rfghts may be affected may con- 
test the application for a ferry franohise or privi lege, 
and on the hearing controverted questions of fact may be 
passed on. On an appfication for establishment of an 
additional ferry the questfon of public need ia in issue, 
and under some statutes there is no authority to issue 
a certificate where service already exists for the territory 
to which the application relates. The queat ion of what 
territory is served by another ferry is one of fact to be 
determined by the department aaked to issue the new fer¬ 
ry certificate. 

Anyone whose rights may be interfered with may 


appear and contest the granting of the application 
but not one with no rights which can be affected.^^ 
The owner of a prior established ferry is under no 
obligation to appear and contest the application,56 
but if he does so, and the proceedings are errone- 
ous, his remedy is by appeal, and not by injunction 
to restrain the other ferry.57 Controverted ques¬ 
tions of fact may be passed on at the hearing.^s 
On hearing of the application, the finding of the 
jury on the issue whether public convenience will 
resuit from the establishment of a proposed ferry, 
for which proceedings statutory provision is made 
in some States, is merely evidence, and the weight 
of it under all the circumstances is a matter for the 
discretion of the court.59 The ownership of an ex¬ 
isting ferry, in controversy between difiFerent claim- 
ants, carmot be settled in a proceeding to establish 
a new ferry.®^ 

Additional ferry service, On an application for 
establishment of a ferry to perform substantially 
the same service as that of one already established, 
the first question for determination is the public 
need for such additional service,51 and where ade- 
quate ferry service already exists the application 
may be denied.5^ The burden of showing the pub¬ 
lic need is on the applicant for an additional fer- 
ry.53 Under some statutes the department is unau- 
thorized to issue a ferry certificate to a competing 
line where the territory is already served by an¬ 
other,5^ and determination of this issue must be 
made by the department before it can issue a ferry 
certificate.55 If the service of the existing ferry 
line is inadequate it should on due notice be ordered 


50. Ark.—Caliiwell v. Mtzhugh, 300 
S.W. «05, 175 Ark. 801. 

5^ Cal.—€k)lden Gate Ferry Co. v- 
Railroa4 Commission of Califor- 
nia, 268 P. 35o, 204 CaL 305. 

of service for over 
tldxty-two years 

Cal.—Golden Gate Ferry Co. v. Rail¬ 
road Commission of California, su¬ 
pra. 

5|2. CaL-r-Golden Gate Ferry Ca v. 
Railroad Commission of California, 
«apra. 

53. Cal.—Golden Gate Ferry Ca v. 
Railroad Commission of California, 
sapra. 

54 . Va.—^Williamson v. Hays, 25 W- 
Va. 600. 

25 C.J. p 1058 note 24. 

55 - Or.—Knott v. Jefferson St Fer¬ 
ry Co., 9 Or. 530. 

25 C.J. p 1058 note 25. 

56. Ark.—Lindsay v. Liindley, 20 

Ark. 573—^Murray v. Menefee, 20 
Ark. 561. . 

57 . Ark.—Lindsay v. lAndJieyi 20 
Ark. 673. 


58. N.Y.—Matter of Pierce, 172 N. 

T.S. 852, 185 App.Div. 212. 

53. Va—Muire v. Smith, 2 Rob. 458, 
41 Va. 458. 

SO. Ky.—Gresliam v. Gresliam, 5 Ky. 
Op. 665. 

6L W.Va—Greene v. Lane, 130 S.B. 
522, 100 W.Va 399. 

I ConsistexLcy of fisdixt^Ts ^ tb public 
need 

^ A statement in tlie opinipn of a 
[commission, if construed as a find¬ 
ing, tliat operation of a new boa,! by 
an existing ferry company resalted 
in tbe fumisbing of adequate service 
was not necessarily inconsistent with 
its grant of a francbise to a* new 
ferry company on the implied finding 
tliat public convenience required es- 
tablisbment of an «tdditional ferry, 
where under the fact® the first &tate- I 
ment oould well have, referre<J to 
“offl timps'* of travel during ^ which 
existing service was .adequate and 
the second finding to times of great- 
er trsavol when additional facilities 
were requisite.—San Diego & Corona¬ 
rio Ferry Co. v. -Railroad Commission 
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of California, 292 P. 640, 210 -Cal. 
604. 

62. W.Va—Greene v. I*ane, 130 SJEL 
522, 100 W.Va 399. 

Adequate service rendered at a loss 
Where adequate service is per- 
formed by established ferry at finan- 
cial loss, and it does not appear that 
additional ferry will be of materiai 
benefit, or that travel will support 
reasonably well two adequately 
equipped and properly attended fer- 
ries, county court should refuse 
franchise for additional ferry.— 
Greene v. Xjane, supra 

63. W.Va—Egerton v. Flesher, 86 S. 
E. 34, 76 W.Va 519, L.R.A.1916D 
828. 

64. Wash.—Kitsap County Transp. 

V. Department of Public 
Works, 10 P.2d 828, 170 Wash. 306. 

> 65- Wash-—f-State v. Department of 
Public Works of Washington, 3 P. 
2{| 686, 164 Wash- 237. 

Omission of •frwrTing - fatal 

Statement of opinipn by depart¬ 
ment of public works indicating lack 
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to supplement its Service as necessary, and in the 
absence of a finding and order as to supplemental 
Service an application by a new and competing ferry 
line should be denied.^^ The question of what ter- 
ritory is already served by an existing ferry, when 
arising on application for a license to establish a 
new ferry, is a question of fact,®^ to be determined 
in the light of existing economic conditions and a 
consideration of the kinds, means, and methods of 
travel and the size of the population to be served,6S 
and under the practice in some jurisdictions such 
question will be decided by the department of pub- 
lic Works in the first instance.^^ It has been held 
that no holder of a certificate of public necessity 
and convenience for operation of a ferry may be 
compelled as a condition precedent to holding his 
route free from competition to establish and main- 
tain a new ferry route when it is admitted that 
such new Service can be installed and maintained 
only at a loss7^ 

''Good faith” certificate. Under statutes prcvid- 
ing for issuance of a ferry certificate to one who 
on a specified date was operating a ferry over the 
route for which the certificate is sought, an appli¬ 
cant vrho on such date was operating a boat Serv¬ 
ice not falling within the definition of “ferry” is 
Bot entitled to such certificate,and, not being so 
entitled, could not secure a ferry certificate under 
general provisions of the statutes until the depart¬ 


ment had tried and determined the question of 
whether his operation would invade territory al¬ 
ready served^^ 

c. Record 

It has been held that to support a grant of a ferr> 
Itcense the record must show the existence of ali juris- 
dictiorta! facts, but other authority is to the effect that 
this may be shown by evidence dehors the record. If 
the record affirmatively shows the absence of Jurisdiction- 
al facts the purported grant of a ferry license is void. 

In accordance with the general rule with respect 
to the proceedings of inferior courts and tribunals, 
as discussed in Courts §§ 104-106, it has been held 
that in order to support the grant of a ferry li¬ 
cense or franchise the record of the proceedings 
must show the existence of all jurisdictional facts,'^^ 
such as the giving of the prescribed notice,*^^ and 
that an insufficient record in this respect cannot be 
aided by oral evidence."^^ On the other hand, it has 
been held that if the jurisdictional facts exist, and 
a license or franchise is issued by the proper board 
or other body, it is valid, although such facts are 
not made a matter of record that in the absence 
of evidence to the contrary the license is prima fa¬ 
cie sufficient to show the right of the licensee to 
establish and operate the ferry, the presumption be¬ 
ing in favor of the regularity of the proceedings 
and that evidence, other than the record, is com¬ 
petent to show the facts.Where the record af- 


of necessity for finding that terri¬ 
tory for which certificate was sought 
was not already served held insuffi¬ 
cient and fatal to validity of order 
granting' certificate.—State v. De¬ 
partment of Public Works of Wash¬ 
ington, supra. 

66. Wash.—Kitsap County Transp. 
Co. V. Department of Public 
Works, 16 P.2d 828, 170 Wash. SSe. 

67. Wash.—State v. Department of 
Public Works, 6 P.2d 55, 165 Wash. 
444—State v. Department of Pub¬ 
lic Works of Washington, ,2 P.2d 
686, 164 Wash. 237—Puget Sound 
Nay. Co. V. Director and Supervi- 
sors of Department of Public 
Works of Washington, 278 P. 189, 
152 Wash. 417. 

68. Wash.—State v, Department of 
Public Works, 6 P.2d 55, 165 Wash. 
4 , 44 —Pug-et Sound Nav. , Co. v. Di¬ 
rector and Supervisors of Depart¬ 
ment of Public Works of Wa-shing- 
ton, 278 P. 189, 15,2 Wash. 417. 

69. Wash,-^—Stat^ v. Department of 

Public Works of Washington, 2 P. 
2d 686, 164 Wastu 237—Puget 

Sound Nav. Co. v. Director and Su¬ 
pervisors of Department of Puhli(? 
Works of Washington, 278 P. 189, 
152 Wash. 417. 

36 0 J.S.--44 


Findings of department snstained 

Finding of public works depart¬ 
ment issuing certificate of public 
convenience and necessity that ap- 
plicants’ operation of ferry Service 
between Seattle and Port Ludlow 
would not invade territory already 
served by protestants operating fer¬ 
ry Service between Edmonds and 
Port iLudlow held supported.-State 
V. Department of Public Works, 6 
P.2d 55, 165 Wash. 444. 

7a Wash.—Puget Sound Nav. Co. v. 
Director and Supervisors of De¬ 
partment of Public Works of 
Washington, 278 P. 189, 152 Wash. 
417, 

71. Wash.—^Puget Sound Nav, Co. v. 
Department of Public Works of 
Washington. 287 P. 52, 158 Wash. 
377.- 

72. Wash.—Puget Sound Nav. Co. v. 
Department of Public Works of 
Washington, 287 P. 52, 156 Wash- 

>377i ' ' ^ ' 

73. Or.—Dean v. Washington Nav. 
Co., 115 P. 284, ■S'» Olr. 9l 

25 C.J. p lt>58 note 24. ’ ' 

Public iuterest 

Record held to sustain conclusion 
that granting of certificate of public 
convenience for operation of ferry 
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was in public interest, and that ex¬ 
isting and new companies could op¬ 
erate at profit.—San Diego & Corona- 
do Ferry Co. v. Railroad Commission 
of California, 292 P. 640, 210 Cal. 504. 
Whether territory i» already served 

(1) To affirm grant of certificate, 
determination of jurisdictional fact 
whether territory is already served 
must appear in record.—State v. De¬ 
partment of Public Works of Wash¬ 
ington, 2 P.2d 686, 164 Wash. 237. 

(2) Department of public works 
by granting certificate cannot there- 
by be considered as having found 
that territory was not already 
served.—State v. Department of Pub¬ 
lic Works of Washington, supra, 

74- Or.—Dean v. Washington Nav. 

Co., 115 P. 284, 59 Or. 91. 

25 C.J. p 1058 note 35. 

75. Or.—Dean v. Washington Nav.. 
Co., supra. 

70l Idaho.—Sims v. Milwaukee Land 
Co., 119 P. 37, 20 Idaho 513, 624.. 
Ky. —Hatten v. Turman, 97 S.W. 770,, 
98 S.W. IQOO, 123 Ky. 844, 30 Kv- 
‘L. 194, 382. 

25 C.J. p i0o8 note 37. 

77. Idaho.—Sims v. Milwaukee Land 
Co., 119 P. 37, 20 Idaho 513. 

fdahd.—Sims v. Milwauhee Dandi 
Co., supra. 
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firaiatively shows the absence of a jurisdictional 
fact, such as legal notice of the proceedings pur- 
suant to vvhich a ferry franchise or license was is- 
sued, the purported grant is void.'^® 

d. AcceptaEce of Grant and Firing of Eates 

A grant of a ferry license must be accepted by the 
grantee to become effective, and it has been held that 
the ferry ts not established untii the accepting grantee 
has furnished essentiai facilities and begun operation. 
The order establishing a ferry need not fix rates, which 
may be fixed by later order. 

A legislative grant of a ferry franchise must be 
accepted by the grantee, or by ali the grantees, if 
more than one, before it will become operative.^® 
The grant of a license by an inferior body to es- 
tablish a ferry is complete when a definite order 
that the ferry be settled, laid out, and established 
has been made and the required bond has been ex- 
ecuted,®^ and such order operates as a valid estab- 
lishment of the ferry,^2 although according to some 
authorities the ferry is not established untii the 
grantee has provided the necessary facilities and 
has begun to operate the ferry for the public.^^ 
Fixing rates. Unless otherwise provided by stat¬ 
ute, an order establishing a ferry need not fix the 
rates of toll; this may be done by a separate and 
independent order.^*^ 

e. Bond and Oosts 

An applicant for a ferry license may be obligated 
to give a bond where statute so requires. The applicant 
is not liable for costs of the proceeding In the absence 
of statute making him so. 


The grantee of the franchise is in some cases 
required to give bond,and to renew his bond at 
fixed periods;^® but statutes requiring the appli¬ 
cant for a ferry license to give covenant to pay 
damages for negligence do not apply to the agent 
through whom the owner or lessee operates the 
ferry.S^ 

Cosis. A contestant is not liable for costs in the 
absence of statute providing therefor.^S 

f. Beview 

The order of a court or other body granting or deny- 
ing a ferry franchise is ordinarily open to review, al¬ 
though it wlll be sustained as to discretionary matters in 
the absence of abuse of discretion. It has been held that 
anyone interested may appeai such an order whether 
or not a formal party to the proceedings below. The 
judgment of a court establishing a ferry is not open to 
coHateral attack except on jurisdictional grounds, and the 
regularity of the proceedings will be presumed on such 
an attack. 

Under statutes regulating procedure in the grant¬ 
ing of ferry franchises, a review may generally be 
had by appeal,^^ error,or certiorari.®^ Noncom- 
pliance with statutory requirements is reversible er- 
ror.®2 The exercise of discretion in determining 
whether the public convenience requires the estab- 
lishment of a ferry is not unlimited and may be 
reviewed,®® but will not be interfered with where 
it does not clearly appear to have been abused.®^ 
Amendments in the interest of justice have been 
permitted on appeai, where no one was prejudiced 
ihereby.®^ Where the statute gives a state depart- 


Ky.—Hatten v. Turman, 97 S.W. 770, 
i23 Ky. S44, 9S S.W. 1000, 30 Ky. 
‘L. 194, 3S2. 

25 C.J. p 1G5S note 39. 

79, Ala.—Pitts V. Boggs, 93 So. 906, 
20-8 Ala, 194. 

Iticeiise i&sued. l>y commlssioiiers’ 
oouxt of greneral jurisdictioii 

That the commissioners’ court is- 
sued a ferry license subsequent to 
acquiring general jurisdictioit of fer- 
ries, under Code 1907 5 3312, does 
not dispense with, but merely raises 
presumption of, jurisdictional fact of 
thirty-day prior notice necessary un¬ 
der § 3039 (which previously dealt 
with that court as of limited jurle- 
diction) to validity of licenses; and 
affirmative showing that the ferry 
connecting road was established only 
four days prior to license rendered 
the order of the court void on its 
face and subject to collateral attack. 
—^Pitts v, Boggs, supra. 

SOl Wis .—CJhapin v. Crusen, 31 Wis. 
209—Ferrell v. Woodward, 20 Wis. 
458. 

25 C.^. p 1058^ note 40. 

81- .^Ja.—Copins v. Ewing, 51 Ala. 
lOX 


JT.C.—Robinson v. Lamb, 39 S.E. 579, 
129 N.C. 1$. 

82. K.C .—Robinson v. Lamh, supra. 

83. Ark.—Munn v. Shults, 197 S.W. 
570, 130 Ark. 291. 

84. Ky.—Pentecost v. Miller, 7 T.B. 
Mon. 312. 

25 aJ. p 1059 note 46. 

86. Kan.—^Walker v. Armstrong, 2 
Kan. 198. 

Ky.—Sanders v. Craig, 1 A EI Marsh. 
196. 

25 C.J. p 1058 note 44. 

86. Ala—Garrett v. Ricketts, 9 Ala 
529. 

87. Ky.—Commonwealth for Use 
and Benefit of Lindsey’s Adm"r v. 
Deweese, 62 S.W.2d 1042, 250 Ky. 
283. 

88. Ky.—Ackler v. Oldham, 1 AK. 
Marsh- 471. 

89. Ky.—Stahl v. Brown, 1 S.W. 540, 
84 Ky. •325, 8 Ky.'U. 279. 

25 C.J. p 10^9 note 53. 

Bili of exceptions as not requisite 
Under Ky.St. § 1801, providing that 
an appeai from an order of the court 
concerning a ferry shall be to the 
Circuit court ^d theuce to the court 
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of appeals, both of which shall have 
jurisdiction of law and fact, but the 
court of appeals only of such facts 
as shall be certified from the Circuit 
court, it is not necessary to file a 
biH of exceptions on appeai to the 
Circuit court, since such court has 
jurisdiction over all faets developed 
on the hearing- in the county court— 
Adkins v. Ashland & Ironton Trans¬ 
fer & Ferry Co., 276 S.W. 131, 210 Ky. 
532. 

90. Ky.—Casey v. Jones, 2 Litt 301 
—^^Lawless v. Reese, 4 Bibb 309. 

91. Mass.—In re Fay, 15 Pick. 243. 

92. Ky.—Lawless v. Reese, 4 Bibb 
309. 

25 C.J. p 1059 note 56. 

93. Ky.—Harvie v. Cammack, 6 
Dana 242. 

W.Va.—Sistersville Ferry Co. v. Rus- 
sell, 43 S.B. 107, 52 W.Va. 356, 59 
D.R.A 513. 

25 C.J. p 1059 note 57. 

94 . G-a,—Hudspeth v. Hali, 38 SJB. 
358, 113 Ga. 4, 84 Am.S.R. 290. 

25 C.J. p 1059 note 58. 

96. Ky.—Ryan v. Hobson, 206 S.W. 

785, 182 Ky. 573. 

25 C.J. P lOSs note 59. 
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ment original jurisdiction of applications for ferry 
licenses and on review by the court the latter de¬ 
cides that there should be a finding on a question 
left unanswered by the department, it is not the 
function of the court itself to pass on such ques¬ 
tion but it should remit the case to the department 
with instructions to make a finding as to such omit- 
ted matter.^^ 

Who may appeal. Under statutes giving the 
right to appeal to anyone interested, an appeal by 
interested parties to the circuit court from an or- 
der of the county court granting a ferry franchise 
will not be dismissed because appellants filed no 
pieadings and were not parties in the proceedings 
below.^^ 

CoUateral attack. The establishment of a ferry 
is a judicial act, and the judgment of a court es- 
tablishing a ferry, like any other judgment, cannot 
be attacked in a collateral proceeding,^^ except in 
respect of lack of a jurisdictional fact rendering 


the judgment void.^® On a collateral attack the 
only point in issue is whether the judgment re- 
specting the grant of a ferry franchise was void,^ 
and the regularity of the prior proceedings before 
a court of original and exclusive jurisdiction will 
ordinarily be presumed,*^ but a judgment as to a 
ferry franchise is open to collateral attack where 
it is void for uncertainty.^ 

g. Acquisition by Lease or Pnrcbase 

Under the statutory practice in some jurisdictions 
the highest bidder at pubitc auctron may acquire ferry 
privileges by lease or purchase, but is not entitied to 
exercise his franchise untii he has complied with all 
conditions imposed. 

Under statutes in some jurisdictions the right to 
establish a ferry may be sold or leased at public 
auction to the highest bidder;^ but a statute relat- 
ing to franchises generally and providing for their 
sale to the highest bidder will not apply where the 
statute relating specifically to ferry franchises con- 
tains different requirements.^ The terms of sale 


96 . Wash.—Pug-et Sound Nav. Co. v. 
Director and Supervisors of De¬ 
partment of Public Works of 
Washington, 278 P. 189, 152 Wash. 
417. 

Decisloii by court oa unconsidered 
IK)iat erroaeous 

Superior court erred in deciding 
case on point not considered by pub¬ 
lic Works department amending good- 
faith steamboat certificate to include 
ferry service.—Puget Sound Nav. Co. 
V. Department of Public Works of 
Washington, 287 P. 52, 156 Wash. 
377. 

97. Ky.—Adkins v. Ashland & Iron- 
ton Transfer & Ferry Co., 276 S.W. 
131, 210 Ky. 532. 

98. Ky,—Decker v. Tyree, 264 S.W. 
726, 204 Ky. 302. 

25 C.J. p 1059 note 60. 

Secoad applicatioa 
An application in one county court 
for a ferry franchise at a certain 
point was a collateral attack on 
judgment and proceedings of anoth- 
er county court granting a franchise 
to other persons, it being claimed 
that the first judgrment was void as 
ground for granting of the second 
application.—Decker v. Tyree, supra. 

99. Ala,—Pitts V. Boggs, 93 So. 906, 
208 Ala. 194. 

1 . Ky.—^Adkins v. Ashland &. Xron- 
ton Transfer & Ferry Co., 276 S.W. 
131, 210 Ky. 532. 

yailure to execute boxid as not juris-. 
dlctlonal 

Failure to execute bond at the time 
of granting ferry franchise, and fail¬ 
ure of the court to make an order 
conceming the rate of tolis, did not 


render the judgment void, such omis- 
sions being errors only that did not 
aifect the jurisdiction of the court.— 
Decker v. Tyree, 264 S.W. 726, 204 
Ky. 302. 

Matter of ahandonment or forfeitnre 
not in issue 

In view of Ky.St. § 1820, prohibit- 
ing establishment of ferry within 
four hundred yards of another, an 
application for franchise within pro- 
hibited distance, on sole ground that 
existing ferry was without right, is 
a collateral attack on th-e existing 
franchise, and only matter for in- 
quiry is whether it Is void, question 
of abandonment or forfeiture not be¬ 
ing at issue.—^Adkins v. Ashland & 
Ironton Transfer & Ferry Co., 276 
S.W. 131, 210 Ky. 532. 

2. Ky.—'Adkins v. Ashland & Iron¬ 
ton Transfer & Ferry Co., supra. 
After lapse of great time 

In a collateral attack on a fran¬ 
chise granted by county court having 
original and exclusive jurisdiction, it 
is presumed that all statutory and 
jurisdictional requirements were 
complied with, especially where there 
is a great lapse of time since grant¬ 
ing of franchise, so that absence of 
an order showing required notice will 
not render franchise void.—^Adkins v. 
Ashland & Ironton Transfer & !Ferry 
Co., supra, 

X»ack of jurisdictiou uot appeariug 
afflrmatively 

On collateral attack where lack of 
jurisdiction does not appear affirma- 
tively, it will be presumed, particu- 
larly after lapse of eighty years, 
that statutory and jurisdictional re¬ 
quirements were complied with in 
granting a ferry franchise and that 

mi 


county court had jurisdiction to 
grant the franchise, although order 
does not show that party to whom it 
was granted was Citizen or resident 
of the county or owned land in the 
county or abutting on the river, or 
that the ferry was established from 
his land, or that he gave notice to 
the owner of land on the opposite 
side of the river.—Smith v. Graves, 
103 S.W.2d 673, 268 Ky. 116. 

3. Ky.—Decker v. Tyree, 264 S.W. 
726, 204 Ky. 302. 

Failure to designate stream or roads 
leading thereto 
Ky.—Decker v. Tyree, supra. 

4. N.T.—Starin v. Edson, 19 N.E. 
670, 112 N.T. 206. 

25 C.J. p 1059 note 47. 

Accompanying use of public landiug 
Da.—Bisso V. City of New Orleans, 
98 So. 737, 155 La. 5. 

Effect of creatiou of Fort Authority 
The power of New York City to 
lease a ferry franchise between New 
York and New Jersey under Greater 
New York Charter has not been tak- 
en away by legislation creating Fort 
of New York Authority.—Murray v. 
City of New York, 300 N.Y.S. 425, 
165 Misc, 125, aflirmed 300 N.Y.S. 
431, 252 App.Div. 853, appeal dis- 
naissed 300 N.Y.S. 43«, 252 App.Div. 
854, motion denied 1 N.Y.S.2d 862, 
253 App.Div. 79$, motion denied 13 
N.B.2d 470, 277 N.Y. 554, and 14 N.E. 
2d 183, 277 N.Y. 601, affirmed 15 N.E. 
2d 69, 278 N.Y. 475, certiorari denied 
58 S.Ct. 1057, 304 U.S. 583, 82 
1544. 

5. Cal.—Pool V. Simmons,’ 66 P. 87?, 
134 -CaL 621. 
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imposed by the statute control,® and the highest bid- 
der is not entitled to exercise the franchise until 
he has complied with all its conditions.'^ Irregu- 
larities in the manner of exercising the right to sell 
a ferry franchise at public auction may be ratified 
or cured by estoppel.® 

Disputes respcciing rental. Bona fide disputes 
respecting the computation of rental due the public 
from ferry lessees may be settied by appropriate 
agreement of the parties.® 

Valmtkm of properiy at termination of lease. 
Where the United States takes over operation of a 
leased ferry line under agreement during time of 
war, and where the original lease provides for pay- 
ment of increased value at the termination of the 
lease, in determining vrhat price the United States 
is to pay the lessee for increased value it has been 
held that the properties should be valued by pre- 
war prices rather than by wartime prices.^® 

Renewal or extension of lease contract. A new 
contract for the lease of ferry privileges to an op¬ 
erator cannot be construed as a renewal or exten¬ 
sion of an existing lease in contradiction of express 
recitals to the contrary in such new contracL^l 

§ 12. Nature, Requisites, Construction, and 
Extent of Franchise 

a. In general 


b. Requisites and construction of grant 

c. Duration and extent of grant 

a. In G^eral 

A ferry franchise is “property" and is ordinarily re- 
garded as a contract between the grantee and the state. 
The franchise comprises not oniy the right to establish 
the ferry, with landings and boats, but also the right 
to operate it, subject to the general public right to use 
navigable waters and the right of the federal govemment 
to improve, the waterway for purposes of navigation. 

A ferry franchise consists not merely in the es- 
tablishment of a ferry with its landing and boats, 
but in its operation as a ferry,!^ and a grant of au- 
thority to maintain a ferry carries with it, by nec- 
essary implication, the right to acquire what is es- 
sential to its operation.^^ A ferry right, when ex- 
ercised over navigable waters, is subject to the 
right of the public to use the waters as a high- 
way,l4 and to the right of the federal govemment 
to improve the waterway for purposes of naviga¬ 
tion but, where the landing place is owned by 
the owner of the ferry franchise, steamboats nav- 
igating the river as common carriers have no right, 
without the ferry owner’s consent, to receive and 
discharge passengers or freight at the ferry land- 
ing.i® 

Ferry franchise as property. A ferry franchise 
is property and is entitled as such to the same pro- 
tection as any other property.^^ Although there is 


0. N.T.—^Phillips V. New York City, 
108 N.T.S. 105», 124 App.Div, 307. 
T, N.D.—Patterson v. Wollmann, 67 
N.W. 1040, 5 N.I>. 608, 3*3 LuR.A. 
836. 

B. *Lia.—Prince v. Concordia Parish 
Police Jury, 36 So. 342, 112 L*a. 257. 
B. Wasli.—Pierce County v. Wash¬ 
ington Nav. Co., 27 P.2<J 560, 175 
Wash. 344. 

'Besolutioii by conmiissloiLers 

(1) County conamissioners’ resolu¬ 
tiori, reciting controversy with ferry 
•oompany as to noeaning of terna 
"gross eamingrs/' therein defined, 
and board's understanding at time 
of contracting for operation of fei> 
Ties that certain expenses should be 
deducted from income before compnt- 
ing percentage of such earnings pay- 
able to county was not unauthorized 
as mere attempt to construe unam-r 
hlguous phrase in contract.—Pierce 
County y. Washington Nar. Co-, su¬ 
pra. 

(2) County commissioners* resolu¬ 
tiori, deflning term *"grpss earnings’* 
in contract with ferry operator, may 
l>e valid, whether merely reducing 
doubtful term to certainty or declar- 
ing parties^ mntual intention.—^Pierce 
County V. Washington N^v. Co., su¬ 
pra. 


10. 0.S.—Ferries Co. v. U. S., 45 S. 
Ct. 36, 266 U.S. 260, 69 'LuEd. 276, 
affirming 57 CtCl. 615. 

Termination of lease hefoxe expira- 
tlon of term 

Where ferries were leased in 1909 
for ten years, and lessor agreed to 
pay lessee diiference between value 
of equipment at beginning and at 
termination of lease, if value was 
greater at termination, and in 1918 
govemment took over operation of 
ferries, and it was provided that 
former lease should terminate, and 
that United States should pay lessee 
whatever he was entitled to, it was 
held that equipment was to he valued 
according to prewar prices m deter- 
mining amount to which lessee was 
entitled.—Ferries Co. v. U. S., supia. 

11. Wash.—^State ex rei. Kitsap 
County Transp. Co. v. King Coun¬ 
ty, 101 P.2d 327, 3 Wash.2d 392. 

JBxpxess stipulartion respecting termi- 
nation of prior lease 
A contract entered into in 1927 be¬ 
tween a county and a transportation 
company covering ferry service on 
two routes was not a renewal or ex¬ 
tension of a contract entered into in 
1921, where 1927 contract provided 
that it was understood and agreed 
that contract of 1921 was terminat-1 
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ed and at an end as of close of busi- 
ness in 1927.—State ex rei. Elitsap 
County Transp. Co. v. King County, 
supra. 

12. N.J.—^McGregor v. Erie R. Co., 
35 N.J.Law 89. 

Va.—Patrick v. Ruffner, 2 Rob. 209, 
41 Va. 209, 40 Am.D. 740. 

25 CJ. p 1060 note 80. 

13. N.T.—People v. Brooklyn As- 
sessors, 19 N.E. 90, 111 N.T. 505, 
2 L-‘R.A. 148, affirming 47 Hun 383, 
14 N.T.St 623, 19 Abb.N.Cas. 158. 

14. U.S.—Conway v. Taylor*s Ex’r, 
Ky., 1 Black 503, 17 OL^EcL 191. 

25 C.J. p 1060 note 81. 

15. U.S.'—Lonergan v. Mississippi 
River Bridge Co., C.CM 0 ., 5 F. 777, 
2 McCrary 451. 

IlL—^Mississippi River Bridge Co. v. 
Ijonergan, 91 111. 508. 

10 ^ Ky.—Shearer v. Prewitt, 189 S. 
W. 233, 172 Ky. 357. 

17. Ky.—McCennell v. Crittenden 
County, $3 S.W,2d 329, 250 Ky. 
359. 

Mo.—Carroll v. Campbell, 17 S.W. 
884, 108 Mo. 550, affirmed 19 S^W. 
809, 110 Mo. 557. 

25 CJ. p 1059 note 52. 
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authority to the contrary,!^ it is generally classed 
as real property,^^ and should, as shown infra § 17, 
l>e conveyed in the manner provided for conveyanc- 
of realty. It is an incorporeal hereditament.20 

The grantee may acquire no property rights un- 
<ier a void ferry franchise.^i 

Contractual character. Broadly speaking a ferry 
franchise constitutes a contract between the owner 
and the state.^^ A legislative act in derogation of 
a former grant by the state is void,23 but, where 
the legislature has reserved the right to amend or 
repeal a ferry franchise or charter, subsequent leg- 
islation effecting such change is valid and enforce- 
able.24 Where the right of repeal is reserved on 
failure of the grantee to perform certain duties im- 
posed on him, the legislature may repeal the grant 
without a judicial ascertainment of nonperform- 
ance by the grantee, the question whether he has 
in fact failed, so as to make the repeal effectual, 
heing for the courts.25 

Where the ferry privilege is a mere license to 
operate acquired under a general law, no contractu- 
al relationship arises,^^ and a license so given will 
be subject to rights under a franchise where the 
two are conflicting,27 even where the license is 
given by the federal government, and the franchise 


§ 12 

rights are granted by the state from a point in the 
state to property belonging to the federal govern¬ 
ment, provided the ferry licensed by the federal gov¬ 
ernment is not a necessary incident to the execu- 
tion of government work;28 but a license, renewed 
annually, will be as effective to confer exclusive 
privileges, as long as it is not revoked, as a fran- 
chise.29 

b. Eequisites and Constmction of Grant 

Any language sufficiently evincing the legislative in- 
tent may be adequate to confer a ferry franchise ir- 
respective of forni. Ambiguities in ferry grants may be 
construed to effectuate rather than to defeat the grant, 
but In respect of the privileges given they are ordi- 
narily subject to a striet construction in favor of the 
government. 

Any words which clearly show the intention of 
the legislature to grant a ferry franchise are suf¬ 
ficient, no set form being necessary.^O In constru- 
ing such grants, in cases of ambiguity, a construc¬ 
tion will be given which will make the grant ef¬ 
fective rather than one which will entirely defeat 
it, if such a construction is within the reasonable 
meaning of the terms employed;^^ but as to the 
privileges conferred, ferry franchises have gener- 
ally been held to fall within the rule of striet con¬ 
struction against the grantee and in favor of the 


.hM macli “property” as chattels or 
resUty 

“A ferry franchise is as much 
property as a rent or any other in¬ 
corporeal hereditament, or chattels, 
or realty. It is clothed with the 
,same sanctity and entitled to the 
same protection as other property." 
n.S.—Conway v, Taylor’s Ex’r, Ky., 
1 Black 603, 632, 17 L.Ed. 191. 
Ky.—Crittenden County v. MeConr 
nell, 36 S.W.2d 627, 629, 237 Ky. 
806. 

jPVanchise generally as property or 
contract see the C.J.S, title Fran¬ 
chises § 8, also 26 C.J. p 1019 note 
86-p 1023 note 24. 

Franchise as property within due 
process clause see Constitutional 
Law § 599. 

Tested rights of municipalities un¬ 
der constitutional rules see Con¬ 
stitutional Law § 244. 
la S.C.^—^Morse v. Gamer, 32 S.C.L. 
614, 47 Am.D. 565. 

19. U.S.—Bowman v. Wathen, D.G. 
Ihd., 3 P.Cas.No.1,740, 2 McLean 
376. 

25 C.J. p 1059 note 66. 

fla N.Y.—New York v. Starin, 12 N. 
E. 631, 106 N.Y. 1. 

fll. La.—Bisso v. Morgan City, 124 
So. 303, 169 La. 122. 

JUrrMit for lUegal operatiou not de- 
, prtvntion of “property right»” 
li^see of ferry landing arr^ted! 


for attempting to operate ferry into 
City under void franchise was not 
deprived of property rights since he 
could acquire none under a void 
franchise.—Bisso v. Morgan City, su¬ 
pra. 

22. Ky.—Crittenden County v. Mc- 
Connell, 36 S.W.2d 627, 237 Ky. 
806. 

25 C.J. p 1059 note 69. 

ISFot a contract with county or mxu 
nicipality 

A ferry franchise obtained by en- 
try of a county court's judgment es- 
tablishing the ferry flows, not from 
any action on the part of any local 
governing body, but from the ac¬ 
tion of the legislature as expressed 
in the ferry statute; hence, the 
franchise is not a contract between 
the owner and the county or munici- 
pality, but is one between him and 
the state.—Tri-State Ferry Co. v. 
Birney, 31 S.W.2d 932, 235 Ky. 540, 
appeal dismissed 51 S-Ct. 349, 283 U. 
S. 868, 75 L.Ed. 1471. 

23. Conn.—^Hartford Bridge Co. v- 
Bast Harfcford, 16‘ Conn. 14'3. 

Contracts to which state is party as 
within constitutional prohibition 
against impairment of obligation 
of contracts see Constitutional Law 
§ 285 et seq. 

Revocability of ferry franchise 
granted municipaMty as not enti¬ 
tled to protection under eontraot 
clause of conatitution see Consti- 
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tutional Law § 303 text and note 
99. 

24. Minn.—Perrin v. Oliver, 1 Minn. 

202 . 

Or.—Stephens v. Powell, 1 Or. 283. 

25. Minn.—Myrick v. Brawley, 23 N. 
W. 549, 33 Minn. 377. 

Conditional reservation of legisla¬ 
tive power to amend charters see 
Constitutional Law § 320 b (3). 

Exercise of police power as impair¬ 
ment of franchise see Constitu¬ 
tional Law § 605. 

26. Miss.—Sullivan v. Lafayette 
County, 58 Miss, 790. 

License as protected by constitution¬ 
al provisions prohihiting impair¬ 
ment of contract rights see Con¬ 
stitutional Law § 287. 

27. Cal.—^Vallejo Ferry Co. v. Solano 
Aquatio Club, 131 P. 864, 165 Cal. 
256, Ann.Cas.l914C 1197. 

25 C.J. p 1060 note 76. 

28. Cal.—^Vallejo Ferry Cd. v. So¬ 
lano Aquatic Club, supra. 

29. Ark.—Crane v. Jackson, 172 S. 
W. 890, 116 Ark. im. 

30. S.C.—Stark v. MoGowen, 10 S. 
C.L. 397, 9 Am.D. 712. 

25 aJ. P 1062 note 22. 

31. Mass.—^Proprietors Charles Riv¬ 
er Bridge v. Proprietors Warren 
Bridge, 7 Pick. 344, afflrmed 11 Pet. 
420, 9 L.Ed. 773, 938. 

26 OJ. p 1062 note 23. 
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government,^^ although there is authority Holding 
that the rule of striet constmetion against the gran- 
tee is not applicable to the grant of a ferry fran- 
chise, which is never without a consideratiori.^^ 

c* DnratiMi and Extent of Grrant 

in the absence of limitation by statute, constitution, 
or the terms of the grant, a grant of a ferry franchise 
will be construed as in perpetuity; but the right to a 
ferry franchise arising from riparian ownership is not 
perpetual but subject to defeat if the public interest sub- 
sequently so demands. The grant of a ferry franchise 
ordinarily extends to two or more termini and includes a 
two-way operation. 

It has been broadiy held that in the absence of 
constitutional or statutory restriction, or a limita- 
tion in the grant, a ferry franchise is perpetual, 
and that under such conditions the franchise will 
not be void because unlimited ar* to time.^S On the 
other hand, the right to a ferry franchise arising 
from riparian ownership, which right is rendered 
effectual by a series of grants for limited periods, is 
not a right in perpetuity, and despite long continued 
exercise of such right it may subsequently be de- 
feated by refusal of the public authorities to re- 
new the ferry franchise where it is not in the pub¬ 
lic interest to do so.^® 

Termini. A grant of a ferry franchise usually 
describes the ferry to be established as lying be- 
tween two or more designated points,^’^ but this 
is not essential where it is impracticable to do so.^^ 
Generality in the description of the termini will 
not affect the validity of the grant on a petition for 
certiorari to quash the proceedings of the inferior 
body making it, while it may be taken advantage 
of in an action brought for alleged infringement 
of the franchise.39 

One-way or bofh-way ferry. A legislative grant 
of a ferry franchise across a river from a place 


on one side to a place on the other side, standing 
alone and unexplained, will ordinarily be construed 
to give the right of ferriage across the river be- 
tween the two places in both directions; but other 
portions of the grant, and other acts in pari mate¬ 
ria, and the actual user under them in connection 
with the surrounding circumstances may limit the 
grant to a ferry in one direction only, by showing 
that such was the legislative intent.^® 

§ 13. - Exclusivcness of Franchise 

a. In general 

b. Power to make franchise exclusive 

a. In Greneral 

The anclent common-law doctrine that a ferry fran¬ 
chise was inherently exclusive does not apply in the 
United States, where such franchises are deemed exclu¬ 
sive only if made so by express language or necessary 
ImpUeation. In the absence of an exclusive grant, the 
proper authorities may permit establishment of such 
additional ferries as public convenience and necessity may 
require. 

At common law a ferry franchise was in its na¬ 
ture exclusive of contiguous competition but 
this ancient doctrine of the common law is inap- 
plicable to the local and poHtical institutions of the 

United States.^^ 

Although a licensed ferryman may be protected 
against competition of a completely unauthorized 
and unlicensed character,the rule generally pre- 
vailing in this country is that a prior ferry fran¬ 
chise will not be considered exclusive of other and 
authorized competition unless made so by express- 
language or by necessary implication,^^ and that, 
in the absence of statute, there is no particular lim¬ 
it within which the keeper of a public ferry is se¬ 
cure against the establishment of another public 
ferry.^® Where, however, the goveming statutes or 


32. Me.—^Waukeag Ferry Ass'n v. 
Arey, 146 A. 10, 128 Me. 108. 

25 CJr, p 1062 note 24. 

33- N-Y.—^New York v. Starin, 12 N. 

E. 621, 106 N-Y. 1. 

3^ Ky.—Adkins v. Ashland & Iron- 
ton Transfer & Ferry Co., 276 S. 
W. 131. 210 Ky. 532—Willis v. Cal- 
houn/140 S.W. 199, 145 Ky. 95. 

35. Ky.—^Adkins v. Ashland & Iron- 
ton Transfer & Ferry Co., 276 
S.W. 131, 210 Ky. 532. 

Ark.—Desha v. Independence 
County Bridge DisL No. 1, 18 S.W. 
2d ^37, 179 Ark. 561. 

37* Mass.—In re y^y, 15 Pick. 243. 
38. Mo.—Capital City Ferry Co. v. 
Cole, etc-, Transp. Co., 51 Mo.App. 
228. 

26 C.J. p 1062 note 27. 

38. Mass.—In re Fky, 15 Pick. 243. 


4a N.Y.—Power v. Athens, 2 N.E, 
609, 99 N.Y. 592, afflrming 26 Hun 
282. 

41- Fla.—Green v. Ivey, 33 So. 711, 
45 Fla. 338. 

Ga.—S horter v. Smith, 9 Ga. 517. 
N.C.—Anonymous, 2 N.C. 457. 

42. Ga.—State Highway Board v. 
Willcox, 149 S.E. 182, 168 Gr€L 883, 
reversing Willcox v. State High¬ 
way Board, 144 S.E. 214, 38 Ga. 
App. 373, and conformed to 149 S. 
E. 432, 40 Ga,Appi. 241—Hudspeth 
V. Hali, 36 S.E. 770, 111 (Ja. 510— 
Shorter v. Smith, 9 Ga. 517. 

43. La.—Blanchard; v. Abrahano, 40 
So. 379, 115 La. 9$9. 

25 C.J. p 1062 note 35 h 

44. Me.—Wankeag Ferry Ass*n v. 
Arey, 146 A. 10, 128 Me. 108— 
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People’s Ferry Co. v. Casco Bay 
Lines, 115 A. 815, 121 Me. 108. 

25 C.J. P 1062 note 36. 

In Georgia, under code provisions 
that no franchise granted by the 
state shall be held to be exclusive 
unless plainly and expressly so de- 
clared to be in the grant, a ferry 
franchise granted riparian owners 
has been held not exclusive in the 
absence of language plainly and dis- 
tinctly declaring that it shonld he 
exclusive.—State Highway Board v. 
Willcox, 149 S.E. 182, 168 Ga, 883, 
reversing Willcox v. State Highway 
Board, 144 S.E. 214, 38 Ga.App. 373, 
and conformed to 149 S.E. 432, 40* 
Gra.App. 241. 

45. La.—0'Neill v. Caddo Parish Po- 
liCe JUry, 21 LaAhn. 586. 

Tenid,—Gulnn v. Eave®, lOl S.W. 1154,. 
117 Tenn. 624. 



36 C.J.S. 


FERBIE8 


§ 13 


the tems of the grant by express language or by 
necessary implication show such intent, the grant 
of ferry privileges will be deemed exclusive, as in 
the case of an exclusive ferry franchise or license 
for a specified period,^® and other ferries may not 
be established within prescribed limits of existing 
ferries in violation of special acts or general laws 
protecting the existing ferry against such compe- 
tition.^^ Such prohibiting acts have no retroactive 
effect on ferries already established within the pro- 
hibited limits,^^ and an exclusive ferry franchise 
is limited as to time in that it does not survive re- 
peal of the act on which it is founded in the ab- 
sence of a saving clause.^9 Under laws prohibiting 
establishment of other ferries within a limited dis- 
tance, an exception may be made where the public 
necessities demand other ferries, or in regard to 
certain localities or conditions, as in the case of 
ferries located on certain rivers or at or near cities 
or towns or rendered necessary by the establish¬ 
ment of public highways.^® Where it is shown that 
a public highway is established on one shore, but 
not on the other, the case is brought within the 
statutory exception.^i 

It has been said that the grant of a ferry fran¬ 
chise by the legislature of a state for a specified 
period is, unless limited by general law or the terms 
of the grant, by necessary implication exclusive to 
the extent of the privileges thus conferred,^^ 
that the purpose of statutes forbidding establish¬ 
ment of another ferry within a designated distance 
of one established by the legislature is to prevent 
county authorities from establishing another ferry 
within such proscribed area,^3 Where a granting 
statute authorizes a given person or his assigns to 
establish and maintain a ferry for a specified period 
after a certain date and between specified towns 
over specified waters, and further provides that nb 
other ferry shall be operated within a given dis¬ 
tance of the ferry thus established, the statute will 


be construed as granting a ferry franchise exclu¬ 
sive in character, but, under a reserved power of 
revocation in such statutory grant, it will be deemed 
that the franchise is at the outset an exclusive, vest- 
ed right to operate a ferry subject to subsequent 
revocation for adequate cause.^^ 

In the absence of an exclusive grant, the leg¬ 
islature or other proper authority may establish as 
many additional ferries at or near the same place 
as public convenience and necessity may require.^^ 
It is for the legislature, or other body vested with 
jurisdiction to establish the second ferry, to deter- 
mine whether the public convenience requires a 
second ferry,and such decision cannot be ques- 
tioned in a collateral action.^'^ The right to oper¬ 
ate a ferry over the same route as another ferry 
depends on express grant and will not be implicd.58 
Exclusive ferry privileges, founded on a general 
• legislative act prohibiting the licensing of other fer- 
i ries within a specified distance of an established 
ferry, have been held not to invade private rights, 
or to bestow special privileges, or to interfere with 
the free right of navigation.^^ 

Existing but unauthorized ferry. Despite the pro- 
tection against competition furnished to legally es¬ 
tablished ferries, where a ferry is maintained with- 
out authority, the mere fact that the operator fur- 
nishes ferry Service at a given point will not pre- 
clude the grant of the application of another to es- 
tabiish a ferry at the same point.®^ 

b. Power to Make ' Franchise Exclusive 

The legislature has power to confer an exclusive ferry 
franchise and under proper legislative sanction an inferior 
body may grant such a franchise In the exercise of ita 
delegated power. The exercise of the power to grant 
exclusive ferry franchises is, however, subject to limita- 
tiohs affecting navigable waters and to limitationa in- 
herent in the sovereignty of the granting body. 

The legislature may, subject to the restrictions 
mentioned, make the grant of a ferry franchise ex- 


-46. Ark.—McClintock v. White River 
Bridge Co., 287 S.W. 163, 171 Ark. 
943. 

Bipariaji owner may become enti- 
'tled to exclusive ferry privileges un- 
-♦der license.—McClintock v. White 
River Bridge Co., supra. 

-47. Ark.—Pinley v. Shemwell, 126 S. 

W. 717, 94 Ark. 190. 

'Cal.—^Vallejo Ferry Co, v. Solano 
Aquatic Club. 131 P. 864, 166 Cal. 
256, Ann.Cas.l914C 1197. 

25 C.J. p 1063 note 68. 

48. N.C.—Robinson v. Lamb, 3 S.E. 
579, 129 N.C. 16. 

U.S.—^Wheeling & Belmont 
Bridge Co. v. Wheeling Bridge 
Co., 11 S.Ct 301, 138 U.S. 287, 34 


L.Ed. 967, affirming 11 S.E. 1009, 
34 W.Va, 155. 

50. Cal.—In re Hanson, 2 Cal. 262. 
Tex.—^Alabama Ferry Co. v. Leathers, 

69 S.W. 117, 30 Tex.Civ.App. 16. 

25 C.J. p 1064 note 62. 

51. Tex.—^Alabama Ferry Co. v. 
Leathers, supra. 

52. Me.—^Waukeag Ferry Ass^n v. 
Arey, 146 A, 10, 128 Me. 108. 

53. Me.—People^s Ferry Co. r. Casco 
Bay Lines, 115 A. 815, 121 Me. 
108. 

54. Me.—^Waukeag Ferry Ass'n v. 
Arey, 146 A. 10, 128 Me. 108. 

55. Ga.—^Hudspeth v. Hali, 36 S.E. 
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770, 111 Ga. 510—Williams v. Tur- 
ner, 7 Ga. 348. 

25 ,C.J. p 1062 note 37. 

56. Cal.—Fall v. Sutter County, 21 
Cal. 237. 

25 C.J. p 1063 note 38. 

57. Cal.—Fall v. Paine, 23 Cal. 302. 

58. Wash.—Anderson Steamboat Co. 
V. King County, 146 P. 855, 84 
Wash. 375. 

59. Cal.—^Vallejo Ferry Co. v. Solano 
Aquatic Club, 131 P. 864, 165 Cal. 
255, Ann.Cas.l914C 1197. 

25 C.,T. p 1063 note 41. 

60- Ky.—^Burnside Land Co. v. Con- 
neily & Lee, 291 S.W. 409, 218 Ky. 
346. 
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clusive,®! The delegation af authority to an in¬ 
ferior body merely to grant licenses does not carry 
with it, by implication, a right to confer exclusive 
privileges nor is the power to be implied where 
the delegation of authority is in ternis giving the 
inferior body full jurisdiction over ferries,63 or 
where it is empowered to lay out ferries and au- 
thorize the construction of theni,^^ or to authorize 
the establishment of such ferries as it may think 
necessary,®^ or to appoint and settle ferries.®® The 
delegation of authority, however, may be construed 
to give the right to grant exclusive privileges, where 
the authority delegated is expressed to be the same 
as that w’hich before belonged to the delegating 
body,®*^ and a power to grant or refuse licenses has 
been construed to give that right.^3 

Limitafions on exercise of power, The grant of 
an exclusive privilege is always taken subject to 
the rights of the public on navigable waters,®^ and 
subject to the right of the federal government to 
make such improvements in these waters as may be 
necessary in its regulation of interstate commerce."^^ 
Statutes granting. exclusive ferry franchises have 
been held inapplicable to preclude the subsequent 
establishment of free ferries within the competing 
area by a state agency.'^^ 

Statutory restrictions as to establishment of a 
new ferry within a d-?signated distance of one al- 
ready existing refer only to grants by the same sov- 


ereignty,72 and, as shown supra § 7 c, they cannot 
prevent the establishment of a ferry by an adjoin- 
ing state over a boundary river. Ordinarily the 
authorities of one county may not confer a ferry 
franchise over boundary waters exclusive of the 
rights of riparian owners in a different county.'^3 

Unauthorised grant of exclusive ferry privileges, 
A contract purportedly granting one an exclusive 
ferry franchise is ineffective where governing stat¬ 
utes fail to give the grantor official power to make 
such a grant. 

Where a grant from an inferior body purports to 
convey an exclusive ferry privilege, and the body 
may not grant such exclusive privilege, the grant 
is good to the extent of the right of the inferior 
body. 

§ 14. - Right to CoUect Tolis 

Ordinarrly the grant of a ferry franchise impUes power 
to collect tolis, but no such implication wlll be indulged 
where conditions attached to the grant preclude collec- 
tion of tolis. The right to collect tolis generally extends 
to coliection from ali users other than those expressiy 
agreed to be carried free of charge. 

In the absence of contrary conditions attached to 
the grant of a ferry privilege,^^ the grant of a 
ferry franchise implies in its very nature the tak- 
ing of tolis by the grantee,'^'^ and the right to col¬ 
lect tolis exists as long as the right or duty of op- 
erating the ferry continues.'^® The right to col¬ 


ei. N.T.—New York v, Starin, 12 N. 
E. 651, 106 N.Y. 1. 

62. 111.—Gales v- Anderson, 13 BL 

416. 

Ma—Carroll r. Campbell, 17 S.W. 
384, 108 Mo. 550. 

63- Miss.—Montjoy v, Pillow, 2 So. 
108, 64 Miss. 705—Seal v. Donnelly, 
60 Miss. 658—Suilivan v. Lafayette 
County, 58 Miss. 790. 

64^ IT.S.—Minturn v. Lame, Cal., 23 
How. 435, 16 L.Ed. 574. 

65- U.S.—^Wright v. Nag-le, Ga., 101 
XJ.S. 791, 25 L.Ed. 921. 

66- N.C.—Barrington v. Neuse River 
Ferry Co., 69 N.C. 165. 

67. N.Y.—Costar v. Brush, 25 Wend. 
628, 

25 C-J. p 1063 note 54. 

68. lowa.—Burlington & Henderson 
County Perry Co. v. Bavis, 48 lowa 
133, 30 AnuR. 390. 

25 GJr* p 1063 n,ote 55. 

69 . N.C.—Broadnax v. Baker, 94 N. 
a 675, 55 Am.R. 633. 

25 C-J. p 1063 note 43. 

70- IU.—Mississippi River Brldge 
Co. V. Lonergan, 91 IlL 508i fol- 
lowed in Lonergan v. Mississippi 


River Bridge Co., C.C.Mo., 5 P- 
777, 2 McCrary 45. 

71- Ky.—State Highway Commission 

V. Smith, 62 S.W.2d 1044, 250 Ky. 
269, 

State liigbway commissioiL 

Statutes prohibiting operation of 
other ferries within a given distance 
of an existing ferry do not preclude 
a state highway commission from 
establishing a free ferry, as part 
of a highway, within the prohibited 
distance of an established ferry, 
where the statutes authorize such 
state agency to invade the competi- 
tive limits and where its contract 
with the federal government makes 
a ferry or bridge at such point pre- 
requisite to receipt of federal aid.— 
State Highway Commission v. Smith, 
supKL 

72. lowa—^Weld v. Chapman, 2 lowa 
524. 

25 C.J. p 1064 note 59. 

73. Tenn.—^McCrary v. Harrell, 62 S. 

W. 2d 566, 166 Tenn. 43L 

Ferries over boundary waters gen¬ 
erally eee supra I 7 c. 

74. TennL—^McCrary v. Harrell, su- 

-; p^ ''' ' ■ • . 

6Q6 


CoiLferaet witii highway commissioxu 
er; power resting in ooimty 

Ferry operator's contract with 
highway commissioner, purportedly 
gn*anting Mm exclusive right of op- 
erating ferry as link in state high¬ 
way, is ineffective, since statutes 
defining commissioner*s powers do 
not divest county courts of their iu- 
risdiction of ferries.—McCrary v. 
Harrell, supra 

75. N.Y.—Hali v. Mintum, 55 N.Y. 

' 676. ■ 

76- Ariz.—Beans v. Coconino Coun¬ 
ty, 17 P.2d 801, 802, 41 Ariz. 253. 
Ferry maintained by taxation 

Where the power granted a coun¬ 
ty to establish and maintain a fer¬ 
ry was Coupled with the require- 
ment that it be done by taxation, 
and the ferry was thus made a public 
charge, the money for its establish¬ 
ment and maintenance coming from 
the taxpayers, it had no power to 
collect tolis and, if it did so, was 
acting ultra virea—Beans v. Coco- 
nino County, supra. 

77. Ajriz.r—Beans v. Coconino Cqun- 
ty, supra, citing Corpus Juris. 

26 cur. p 1060 note 85, 

78. Ky.—^McCauly v. Givens, 1 Bana 
261- 
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lect toll is a right to collect from all persons using 
the ferry in Crossing,'^® but not from persons Cross¬ 
ing in other boats and using the ferry merely in 
landing,^® or entitled to free passage because of a 
reservation in the sale or lease of a ferry fran- 
chise,^^ or because of an agreement for free pas¬ 
sage entered into between the person claiming the 
privilege and the ferry owner,^^ with the reserva¬ 
tion, however, that a ferryman cannot bind his suc- 
cessors to the performance of such agreement.^^ 
A ferr3nnan can collect no greater toll than is al- 
lowed by statute.^^ Where a statute fixes rates for 
wagons, a ferryman cannot charge for the contents 
of a wagon separately from the wagon, although the 
wagon and contents belong to different persons.^^ 
Under a statute fixing the rate for vehicles accord- 
ing to size or capacity, and not according to the 
number of passengers therein, no charge may be 
made for bona fide passengers Crossing in vehi¬ 
cles.®® Where a passenger is obliged to pay a great¬ 
er rate than that allowed by law, the excess, if not 
voluntarily paid, may be recovered.®*^ 

CoUection of toUs by distress. In some States a 
power of distress to enforce the right to tolis is 
given to a ferry company, and such a provision has 
heen held to be valid.®® 

^ 15 , - Right to Land and Embark 

A ferry franchfse ordinarii/ does not carry with It 
the right to use landings at places other than public 
hfghways, but, in the case of public ferries whose termini 
are pUbilc hlghways, the franchrse usually Includes the 
right to use landings at such points. 

As to public ferries at places other than public 
highways, the legislative grant of the franchise 
does not of itself confer on the grantee the right 
of landing and embarking on private property on 
the shores of the water over which the ferry is op- 


§ 15 

erated,®^ nor is such right conferred by a statutory 
provision that a person operating a public ferry and 
owning land on one side of a stream shall have the 
privilege of landing his ferryboat on the opposite 
shore and of making the landing and road up the 
bank.®® In order to render his franchise effec¬ 
tive, the grantee of the franchise must acquire the 
right to use the landing on both sides of the water 
for the purpose of landing and embarking,®^ but 
it is not necessary that the ferry owner should se¬ 
cure a title in fee to the land at the landing place, 
and a statute authorizing the acquirement of land¬ 
ing rights does not impliedly require the ferry own¬ 
er to acquire the fee thereto.®^ A grant of the 
right of landing and embarking may be presumed 
from usage,^® which may be rebutted by evidence 
tending to show a permissive use.®^ It has been 
held that, where a riparian owner who would be a 
preferred claimant for the franchise fails to apply 
for it, he waives the right to object to this use of 
his land by the person to whom the franchise is 
granted.®® Under a statute providing that no other 
ferry line shall make or maintain a landing place 
at a certain place used by plaintiff without written 
consent of the Utilities commission, but that ^'noth- 
ing herein shall be construed to . . . impair the 
existing vested rights of any other transportation 
company,^’ the assignee of the existing, vested rights 
of another transportation company is protected in 
its use of such place as much as if it had been di- 
rectly named as excepted in such statute.®® 
Designation of landing place. The designation 
of places for ferry landings along river banks with- 
in the limits of a town is a function primarily be- 
longing to the town. Ordinarily the town’s desig¬ 
nation is not subject to judicial control, but, where 
the town proceeds on an erroneous theory and 
plainly deviates from its duty in the premises, eq- 


79. S.a—Addison v. Hard, 17 S.C.L. 
431. 

Sa Ala.—Henry v. Turner, 2 Port 
23. 

25 C.J. p 1060 note 88. , 

81* Or.—T-Stephens v. Knott, 2 Or. 
304. 

82. Ky.~Potts V. Park, 49 S.W, 1058, 
106 Ky. 202. 20 Ky.L. 1774. 

«3. Ky.—Potts V. Park, supra. 

^ C.J. p 1060 note 92. 

84. Ark.—NewpKort Ferry Co. y, Ste-r 
Phens, 209 S.W. 726, 137 Ark. 644— 
;K?Uy V. Altemus^ 9:4 Ark, 184,-36 
Am.R, 6, ' . 

K.T.—Edmonds v. Abeel, i20 Hun 441, 
Perriag:e rates see infiisi. § 25. ’ - 

8&I. A^k.-T-Kelly V, Altejtnus, 34 Ark, 

184, 36 Am.lt. 6. . ; 


86. Ark.—Newport Ferry Co. v. Ste- 
phens, 209 S.W. 726, 137 Ark. 544. 

25 C.J. p 10,60 note 95. 

87. N.T,—Edmonds v. Abeel, 20 Hun 
441. 

Overcharge as criminal offense see 
infra § 33. 

88. N.C.—State v. Patrick, 14 H.a 
478. 

89. Or.—Chapman v. H-ood River 
County, 178 P. 379, 91 Or. 92. 

W.Va—State v. Faudre, 46 S.E. 269, 
54.W.Va. 122, 102 Am.S.R. 927, 63 
Li.RA. 877, 1 Aim.Cas. 104. 

90f, Ark.—Lake v. Combs, 104 S.W. 
544, 84 Ark. 21, rehearing denied 
104 S.W. 1094, 84 Ark. 21. 

91- Me.—State v. Wilson, 42 Me. 

^ 9. ,, ; ' - ' 


Pa—Chess v. Manown, 3 Watts 219 
—Chambers v. Furry, 1 Yeates 167. 

Establishment of public ferry under 
power of eminent domain see Emi¬ 
nent Domain § 52. 

92. Pa,—^Douglass’ Appeal, 12 A. 834, 
118 Pa. 65. 

25 C-J. p 1061 notes 7, 8. 

93. Ky.—Clark v. Wbite, 5 Bush 
363. 

Pa—^Bird v. Smitb, 8 Watts 434, 34 
Am.D. 483. 

94. Or.—Chapman v. Dean, 115 P. 
154, 58 Or. 476. 

25 C.J. p 1061 note 18. 

96- Or.—^Mills v. Learn, 2 Or. 215. 

26 C.J. p 1061 note 19. 

98; Me.—People's Ferry Co. v. Casco 
Bay Lines* 115 A. 815, 121 Me. 
108. 
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uity may grant relief.^'^ On a judicial designation 
of landing places for both ferries, the owner of the 
previously established ferry is entitled to no further 
relief, and he may not exclude an additional and 
competing ferry on the ground of his prior use of 
the bank as a landing place, or on the ground that 
he ovvns the adjacent lots where, under the law of 
the state, his ownership is subject to a servutude 
for public use because the lots owmed are on the 
banks of a navigable stream.^^ 

Rights of ferry operator as against ozencr or Ics- 
sce of uplands atid shore kinds. The operator of 
a ferry using certain landings for many years, and 
eventually granted a license, acquires an interest in 
the shore land which the law will protect as against 
a trespasser or wrongdoer, and a private person, 
charged with notice of such use and of the pub¬ 
licas long continued use of the ferry and the high- 
ways Crossing the shore lands and uplands to the 
ferry landings when purchasing uplands and later 
leasing such shore lands as an upland proprietor, 
cannot interfere with the public use or operation of 
the ferry. In such a case whatever rights the pur- 
chaser may have acquired in the shore land by vir- 
tue of his purchase of the upland are subject to the 
dominant servdtude of the easement of the ferry 
operator which may be extended over the uplands 
to abutting shore lands leased by such purchaser.^^ 

Under deed or lease. The scope of the right to 
land or embark under a deed or lease depends on 
the terms of the instrument as construed by the 
court.i 

A mere personat license to use a landing place 
terminates on a transfer by the licensee.^ 

Termini in public highways. As to public ferries 
whose termini are public high^ways, the grant of 
the franchise carries with it whatever rights the 
public then has or may afterward acquire to the 


use of the highway for this purpose.^ Where the 
public, by dedication or condemnation, has title to 
the roadbed, the grantee of the ferry franchise has 
a right to use the highway for landing and embark- 
ing,^ but not to make such a use of the right as to 
obstruet access to navigable water.® Where the 
landowner retains the fee and the public has only 
an easement for passage, the decisions are conflict- 
ing, some holding that this right of way includes 
the right to use the highway for landing and em- 
barking,^ while others hold that this is not so much 
a public use as a use by the holder of the ferry 
franchise for his own gain, and that it is an addi¬ 
tional burden on the land for which compensation. 
must be made to the owner."^ 

A public wliarf may be used as a landing place 
on payment of lawfui wharfage charges,^ and the 
right to use a public wharf may be given and lim- 
ited by statute.® 

§16. Infringement of Franchise 

a. In general 

b. Character and extent of interference 

c. Remedies generally 

d. Injunction 

e. Damages 

f. Penalties and forfeitures 

a. In General 

Unauthorized establrshment of another ferry withirr 
competing ctistance of an existing ferry constitutes ar» 
infringement of the franchise of the latter, even though^ 
there is no physical interference. 

The unauthorized operation of another ferry at 
the same point as a lawfully established ferry or so' 
near at hand as to divert traffic from the previously 
established ferry constitutes an infringement of the 
franchise of the latter,^® even though there is no 
physical interference of one ferry with the other,ll 
as where the infringement consists in operation of 


97. IT.S.—Town of Vidalia v. McNee- 
ly, La,, 47 S.Ct. 758, 274 U.S. 676, 
71 I^Ed. 1292, affirmingr, D.C., Mc- 
Heely v. Town of Vidalia, 6 F.2d 
21, modifying injunction and mak- 
ing permanent 6 P.2d 19. 

Faflure to accoird axiy landing to es- 
talilislied ferry 

Wliere a town assigns a landing 
place in actual use by an establisbed 
ferry to a new and corppeting fer¬ 
ry without assigning any new land¬ 
ing place to the previously es^ab- 
lisbed ferry, and is under the same 
legal obligation to accord a landing 
place to one fCrry as to the other, 
it violat^ its ddty and eguity may 
afGord relleC—Town of Vidalia v. 
McNeely, supra. 


93. U.S.—Town of Vidalia v. Mc- 
Neely, supra. 

99. Wash.—MePherson Bros. Co. v. 
Buell, 9 P.2d 348, 167 Wash. 391. 

1. U.S.—The Harry v. Hollins, D.C. 
N.Y., 125 E. 430. 

Va.—Bonos v. Ferries Co., 75 S.E. 

126, 113 Va. 495. 

25 C.J. p 1061 note 21. 

2. Mo,—^Bryant v. West, 219 S.W. 
355. 

3. Va—Somerville v. Wimhish, 7 
Gratt 205, 48 Va 205. 

4. Ky.—Clark v. White, 5 Bush 353. 
25 C.J. p 1061 note 11. 

5. R.I,—^Horgan v. Jamestown, 80 A. 
271, 32 ILI. 528. 

25 C.J. p 1061 note 12. 
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6. OkL—Hale v. Record. 176 P. 756. 
Or.—Gant v. Drew, 1 Or. 35. 

Va.—Patrick v. Ruffner, 2 Rob. 209, 
41 Va. 209, 40 Am.D. 740. 

7. lowa—Prosser w. Wapello Coun- 
ty, 18 lowa 327. 

8. W.Va—State v. Faudre, 46 S.E. 
269, 54 W.Va 122, 102 Am.S.R. 927. 
63 L.R.A. 877, 1 Ann.Cas. 104. 

9w Cal.—People v. San Francisco 
Alameda R. Co., 35 Cal. 606. 
lO. Pia.—Grben v. Ivey, 33 So. 711. 
45 Fla 338. 

K.T.—New York V. New Jersey 
Steam Boat Nav. Co., 12 N.E. 435. 
106 N.Y. 28, 

25 C.J. p 1064 notes 64, 66. 

11- WasiL—Ahderaon v. Glenn, 191 
P. 792, 112 Wash. 31. 



36 C.J. S. 


FEBBIMS 


§ 16 


a competing ferry witliin a distance expressly pro- 
hibited by statute .12 this class of cases, the 
remedy may be afforded on the ground that the 
competing ferry is a private nuisaiice,l3 and dam- 
ages are the gist of the action and must be 
proved.^'^ 

1). Character and Extent of Interference 

Unauthorized establishment of another ferry or bridge 
■within a proscribed or competing distance of an estab- 
lished ferry constitutes an infringement of the latter’s 
franchise; but infringement of a ferry franchise ordi- 
narily may not be shown by use of boats other than 
ferries, or by use of a ford, and operation of a atrictly 
private ferry is not generally regarded as infringing the 
franchise of an established public ferry. 

A mere casual or slight interference with an ex- 
isting ferry is not necessarily actionable.^S Where 
Jie statute or grant expressly makes the franchise 
exclusive within specified territorial limits, any un¬ 
authorized operation of a ferry within such limits 
is an infringement but, in the absence of any 
sudi express provision, there is no fixed rule as to 
the distance within which a ferry will be protected 
against unauthorized competition, further than that 
a rival ferry will not be permitted so near as to re¬ 
suit in damage by diversion of traffic.i7 

Within constitutional limitations, the state may 
authorize establishment of a competitive ferry,!^ 
or it may make an irrevocable grant of an exclu¬ 


sive ferry franchise which will be protected by the 
constitution from impairment by * subsequent legis- 
lation,!^ other than an exercise of the power of em¬ 
inent domain involving payment of compensation,^® 
and establishment of a competing ferry may, un¬ 
der applicable statutes and grants, constitute an in- 
fringement of an existing ferry franchise.^i 

Toll and free ferries; private ferries. Where 
the operation of a ferry would otherwise constitute 
an infringement of an existing ferry, it is none the 
less so because it is operated free, since the evil 
is the same whether tolis are charged or not 
but the taking of tolis or compensation may be nec- 
essary to constitute a violation of particular stat¬ 
utes, prohibiting only the operation of a ferry for 
hire,^^ or; as shown infra § 16 f, to warrant the 
recovery of a statutory penalty for such operation, 
and the taking of compensation for carriage may 
be decisive of the question whether defendant is 
operating a public ferry, and therefore guilty of in- 
fringement.2« In all such cases where the taking 
of tolis is material, it is sufficient if compensation 
for carriage is taken either directly or indirectly. 
As respeets private ferries, it is not an infringement 
for persons to use their own boats within the lim¬ 
its of a ferry franchise in Crossing themselves, 
their families, employees, guests, and occasionally 
others, where no tolis are charged 6 but any at- 


12. Ky.—Blackwood v. Tanner, 66 
S.W. 500, 112 Ky.- 672, 23 Ky.L. 
1919. 

25 C.J. P 1064 note 66. 

13. 111.—Golconda v. Field, 108 IU. 

419. 

25 C.J. P 1064 note 67. 

Remedies for infringement generally 
see infra subdivisions c and d of 
this* section. 

14. Mass.—Proprietors Charles Riv¬ 
er Bridge v. Proprietors Warren 
Bridge, 7 Pick. 344, afUrmed 11 Pet. 

420, 9 L.Ed. 773, 938. 

15. Cal.—Vallejo Ferry Co. v. Solano 
Aquatic Club, 131 P. 864, 165 Cal. 
255, Ajin.Cas.l914C 1197. 

16. Ark.—Shinn v. Cotton, 12 S.W- 
157, 52 Ark. 90—Iri re Howell, 36 
Ark. 466. 

V. Layoff, 199 SwW. 775, 
178 Ky. 588. 

—Chapelle v. Wells, 4 Mart,N.S., 
426. 

25 C.J. p 1664 note 71. 

17. Mass.—Proprietors Charles Riv¬ 
er BWdge V. Proprietors Warren 
Bridg4, 7 Pick. 344, affirmed 11 Pet. 
420, 9 L.Fd. 773. 

25 C.J. p 1064 note 72. 

3 ^ Ala—Dyer v. Tuskaloosa Bridge 
Co., 2 Port. 296, 27 Am.D. 655. 

Va—Snidow v. Giles County, 96 S.E. 
810, 123 Va 578. 


19. U.S.—^Proprietors Charles River 
Bridge v. Proprietors Warren 
Bridge, Mass.. 11 Pet. 420, 9 L.Ed. 
773, affirming 7 Pick. 344. 

2a La.—Blanchard v. Abraham, 40 
So. 379, 115 La 989. 

21. 111.—Golconda v. Field, 108 IU* 
419. 

N.t.—^N ew York v. Starin, 12 N.E. 
631, 106 N.Y. 1—^ISTew York v. New 
York & Stat en Island Ferry Co., 40 
N.Y.Super. 232. 

22. Cal.—^Norris v- Farmers' & 
Teamsters’ Co., 6 Cal. 590, 65 Am. 
D. 535. 

25 C.J. p 1065 note 91. 

23- Ark.—Shinn v. Cotton, 12 S.W. 
157, 52 Ark. 90. 

24. La.—^Blanchard v. Abrahaan, 40 
So. 379, 115 La 989—Chiapella v. 
Brown, 14 LaAnn. 189—Chapelle 
V. Wells, 4 Mart.,N.S., 426. 
DlrectixLg i>ayment to plaiatiff 

Wliere partners, dealing in live- 
stock as their regular business, in 
sporadic instances when plaintiff fer¬ 
ry operatoris Services were not avail- 
able, transported perscwis not within 
the category of those whom the part- 
ners had a right to transport and di- 
rected them to pay ferriage fee to 
plaintifC, across a river within one | 


mile of plaintifTs ferry by a boat ac- 
quired for the partners' own neces- 
sities, plaintiff was not entitled to 
an injunction restraining partners 
from operating their boat on ground 
that such operation constituted an 
“infringement of plaintife's exclusive 
public ferry franchise.’"—Dunbar v, 
Johnson, 162 S.W,2d 25, 290 Ky. 581, 
25. Ark.—Shemwell v. Finley, 114 
S.W. 705, 88 Ark. 330. 

Ga.—Hudspeth v. Hali, 36 S.E. 770, 
111 Ga. 510. 

La.—Fenner v. Watkins, 16 La. 204 
—Chiapella v. Brown, 14 La.Ann. 
189. 

25 C.J. p 1066 note 95. 

26- Ky.—^Dunbar v. Johnson, 162 S. 
W,2d 25, 26, 290 Ky. 581, quoting 
Corpus Juris. 

25 C.J. p 1066 note 96. 

Brivate ferry for family and frieuds 
While a number of persons may 
not combine and hire a common fer- 
ryman, sbare the expense, and thus 
establish for themselves a ferry, 
nevertheless a private individual 
may, at any place along the river, 
keep his private boat and ferry his 
family, servants, and goods, and oc¬ 
casionally lend his boat to another 
or ferry with himself a friend, in 
both cases without compensation.— 
Dunbar v. Johnson, 162 S*W.2d 25, 
290 Ky. 581. 
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tempt to operate a private ferry within such limits 
for the accommodatiori of any considerable portion 
of the general public is an infringement.27 Where 
a competing ferry is ostensibly private but in re- 
ality public, the courts will look through the sub¬ 
terfuge and enjoin unauthorized competition.28 

Boats other tkan ferries. The use of vesseis on 
navigable waters for purposes of commerce is not 
an infringement of a ferry franchise,^^ but such 
vesseis have no right to use the ferry landing for 
the purpose of receiving and discharging freight 
and passengers,^® or to use their boats to make reg- 
ular ferry trips in competition with the lawfully es- 
tablished ferry.^^ 

Bridges. Within constitutional limitations, the 
legislature may authorize construction of a bridge 
competing with an established ferry, 32 and any 
damage thereby caused to the ferry is damnum ab¬ 
sque injuria.33 In this connection it has been said 
that ferry rights are exclusive only as against com¬ 
peting ferries and not as against bridges uniess ex- 
pressly made so,3^ and held that, where there is a 


duly licensed and authorized ferry, the public au~ 
thorities may also authorize a bridge in the same 
locality where the public weifare so demands, not- 
withstanding such bridge will interfere with the 
business and traffic of the ferry but, where the 
state has granted an irrevocable and exclusive fran- 
chise to a ferry, the ferry franchise may not be 
infringed by a bridge attempted to be authorized or 
operated in violation of the prior grant of exclusive 
ferry privileges,36 and a competiti ve bridge consti- 
tutes an infringement of a ferry franchise where 
prohibited by statute.37 Apart from any express 
statutory prohibition, however, an unauthorized 
competitive bridge has» been held to infringe a ferry 
franchise,38 and damages may be recovered for a 
physical interference with a ferry by building a 
bridge structure on the landing place and across the 
line of the ferry, thereby destroying the business of 
the ferry.39 Where operation of a bridge would 
otherwise constitute an infringement of a previ- 
ously established ferry, it is none the less so be- 
cause it is operated without charging toUs.'^® 


27- Ky.—Dunbar v. Johnson, 162 S. 
W.2d 25, 2$, 290 Ky. 581, nnotlng 
Corpus Jnxis. 

25 C.J. p 1066 note 97. 

2B, Wash.—^Kitsap County Transp. 
Co. V. Manitou Beach-Agate Pass 
Ferry Ass’n, 30 P.2d 233, 176 Wash. 
486. 

29. U.S.—Conway v. Taylor, Ky., 1 
Black 603. 17 B-Bd. 191. 

N.C.—Broadnax v. Baker, 94 N.C. 675, 
55 Am-R, 633. 

25 C.J. p 1066 note 98. 

30u Ky.—Shearer v. Prewitt, 189 K 
W. 233, 172 Ky. 357. 

31- N.J.—Midland Terminal & Ferry 
Co. V. Wilson, 28 N.J.Eq. 537. 

—^New Tork v. Starin, 12 N.E. 
631, 106 N.T. 1—New Xork v. liOng- 
street, 64 How.Pr. 30. 

32. tl.S.—Larson v. State of South 
Dakota, 49 S.Ct. 196, 278 U.S. 429, 
73 LuBd. 441, affirming Larson v. 
State, 215 N.W. 880, 51 S.D. 561. 
N,BL—-Proprietors Piscataqua Bridgre 
V. ]^ew Hampshire Bridgre, 7 N.H. 
35. 

25 C.J. p 1065 note 80. 

pToteeUoA only agralnst competingr 
ferries 

Under a statute providing- that, 
when any ferry lease has been grant- 
ed, no other lease shall be grranted 
within a specified distance from the 
place described, in the application 
for a ferry lease, as the ferry Xand- 
ingr, the intent is to prohlbit estab- 
lishment of competingr ferries with¬ 
in such distance and the state’s erec- 
tion of a bridgre within the prohib¬ 
ited distance is not a violation of 
the statute or otherwise unlawfuL 


—^Larson v. State, 215 N.W. 880, 51 

S.D. 561, afflrmed Larson v. State 

of South Dakota, 49 S.Ct 196, 278 

U.S. 429, 73 LBd. 441. 

33. Ala-—Dyer v. Tusfcaloosa Bridgre 
Co., 2 Fort. 296, 27 Am.D. 655. 

W.Va.—Mason v. Harper*s Ferry 
Bridge Co., 17 W.Va. 396. 

34. Wash.—State v. Superior Court 
in and for Douglas County, 252 F. 
906, 142 Wash. 284, error dismissed 
47 S.Ct. 769, 274 U.S. 726, 71 L.Ed. 

j 1335, and followed in State v. Su- 

, perior Court in and for Okanogan 
County, 252 P. 910, 142 Wash. 696, 
error dismissed State of Wash¬ 
ington ex rei. McPherson Bros. 
Co. V. SupeHor Court of State of 
Washingrton in and for Douglas 
County, 47 S.Ct. 769, 274 IT.S. 726, 
71 L.Ed. 1335. 

35- Wash.—State v. Superior Court 
in and for Douglas County, 252 P- 
906, 142 Wash. 284, error dismissed 
47 S.Ct 769, 274 U.S. 726, 71 L.Ed. 
1335, and followed in State v. Su¬ 
perior Court in and for Okanogan 
County, 252 P. 910» 142 Wash. 696, 
error dismissed State of Washing- 
tou ex rei. McPher^n Bros. Go^ v. 
Superior Court of State of Wash- 
ing in and for Douglas Copnty, 47 
S.Ct. 769, 274 U.S. 726, 71 LJSd. 
1335. 

36. Mass.—Proprietors Charles Riv¬ 
er Bridge v. Proprietcu^ Warren 
Bridge, 7 Pick. 344, affirtned 11 Pet. 
420, 9 L.EdL 773. 

W.Va.—^Mason v. HarpeTs Ferry 
Bridge Co.. 17 W.Va. 396. 

37. CaL—^Norrls v. j^rmers' & 

m 


Teamsters* Co., 6 Cal. 590, 65 Am. 
D. 535. 

La.—Blanchard v. Abraham, 40 So. 

379, 115 La. 989. 

25 C.J. p 1065 note 87. 

38- Ala.—Gates v. McDaniel, 2 Stew, 
211. 19 Am.D. 49, 

Cal.—^Menzel Estate Co. v. Redding» 
174 P. 48, 178 Cal. 475. 

W.Va.—Mason v. Harperis Ferry 
Bridge Co.» 17 W.Va. 396. 

39. Pa.—^Riverton Ferry Co. v. Mc- 
Keesport & D. Bridge Co., 36 A. 
186, 179 Pa, 466—Bridgewater Per- 
ry Co. v. Sharon Bridge Co., 22 A. 
1039, 145 Pa. 404. 

4a La.—Blanchard v. Abraham, 40 
So. 379, 115 JjSl 989. 

25 C.J. p 1065 note 91. 

Free ixixmicipal bridge 

A public Corporation, as a city, ex- 
ercises discretionary i)ower in de- 
ciding to erect a bridge, which discre- 
tion may not be imposed on an ad- 
joining county or municipality to 
which the bridge is to run, and it 
follows that, where a city has built 
a free bridge extending outside its 
own limits and into an adjolning 
county or municipality, and where 
construction of such bridge destroys 
thiO value qf a ferry franchise grrant¬ 
ed by the county, in a suit by the 
ferry owner for damages, the city 
naay not escape liability on the plea 
that it had made a finding of public 
necessity of the bridge wliere the 
county did not join in su<}h flnding. 
—^Menzel Estate Co. v. City of Red- 
ding, 174 P. 48, 178 CaL 475. 
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Whether or not a ferry constitutas a violation of 
an existing exclusive bridge franchise has been con- 
sidered in Bridges §§ 29, 30. 

Fords. Fording, or showing others a ford, is 
not an infringement, although it impairs the in¬ 
come of the ferry.4^ 

RaUroads. A railroad authorized to operate a 
ferry as a connecting link in its road may use it to 
transport its own freight and passengers without 
infringing the franchise of a regular ferry at the 
same place,but it cannot use its boats to carry 
on a regular ferry business.'*^ 

Federal governmenf, The United States may, in 
the exercise of its inherent powers of sovereignty, 
transport its employees, notwithstanding the exist- 
ence of any exclusive ferry franchise, but its em¬ 
ployees may not combine to maintain a ferry which 
interferes with an existing ferry franchise.'^^ 

c, Bemedies Gknerally 

On Infringement of his rights a ferry operator may have 
rellef by appropriate remedy, as by injunction or suit 
for damages. 

A ferry operator whose rights have been in- 
fringed is entitled to relief even if he has thereto- 
fore exacted unreasonable charges from the pub- 
lic,^5 and, as shown in following subdivisions of 
this section, his remedy may be by injunction or by 
suit for damages, 

(L Injunction 

(1) In general 

(2) Pleading and evidence 

(3) Decree 


(1) In Greneral 

Injunction is a proper remedy to protect one in th& 
enjoyment of his ferry franchise where the legal remedy 
is inadequate, but plaintiff must have right or titie to 
the ferry before he may enjoin interference therewith. 
A defendant may successfully interpose the defense that 
plaintiff has grossly neglected his duties under the fran¬ 
chise or been guilty of inequitabie conduci precluding 
relief. 

Injunction is a proper remedy to protect a party 
in the enjoyment of a ferry franchise, the equity 
jurisdiction resting on the ground of its necessity 
to avoid a multiplicity of suits and to afford ade- 
quate protection to plaintifFs property in his fran¬ 
chise,*^® An injunction may be denied where, un¬ 
der the circumstances of the particular case, the le¬ 
gal remedy is adequate,^'^ or where the granting of 
an injunction would be futile.*^^ 

Right to maintain suit, Plaintiff must have a 
right or titie to his ferry before he can maintain 
a bili to enjoin an interference with it;^^ but long 
actual use and enjoyment of ferry privileges has 
been held a sufficient titie to support an injunction 
against one operating without authority.®® By the 
weight of authority it is not. necessary that the 
franchise be exclusive to entitle the owner to en- 
join an infringement,®^ although in some courts an 
injunction has been refused because the franchise 
of complainant was not exclusive.®^ 

The owner of a competing ferry is a party in in- 
terest within the meaning of statutory provisions 
limiting the right to seek an injunction of estab- 
lishment of a ferry to a “party in interest.’^®^. 

Defenses. A franchise, having been granted by 


41 . Ark.—Hunter v. Moore, 44 Ark. 
184, 51 Am.R. 589. 

25 C.X p 1065 note 90. 

42 . U.S.—New York v. N«w England 
Transfer Co., C.C.N.T., 18 F.Cas. 
No,ip.l97, 14 Blatchf. 159. 

25 C.J. p 1067 note 2. 

43 . Conn.—Pitch v. New Haven, N. 
31 & S. R. Co., 30 Conn. 38. 

N-Y.—Aikin v. Western R. Corp,, 20 
N.Y. 370, reversing 30 Barb. 305. 

44 . Cal.—Vallejo Ferry Co. v. Solano 
. Aquatic Cluh, 131 P. 864, 165 CaL 

255, Ann.Cas.l914C 1197. 

46 , tJ.Si-i-McNeely v. Town of Vi- 
dal^ r).aL»a., 6 F.2d 21, modify- 
inff and m^ing injunction perma¬ 
nent 6 F.2d 19, affirmed, C.C.A., 
Town of Vidalia v. IVlTcNeely, 47 S: 
Ct 758. 

Hwinedy ^accordad only to cartalli ca4i« 
e» nnd^ rtattite 

It is only' to a ' ferry efstablldbed 
licens ed by county comn^iasionp 
ers tliat Rev.St. c 27 § 4 gives^rcm- 
®dy against unauthorized competi- 


tion.—People's Ferry Co. v. Casco 
Bay Lines, 115 A. 815, 121 Me. 108. 
Plaintiff as denied relief by injunc¬ 
tion where guilty of gross neglect 
, of duty or other inequitabie con- 
duct see infra subdivision d (1) of 
this section. 

46. 111.—Golconda v. Field, 108 111. 

419. 

Kan.—Walker v. Armstro-ng, 2 Kan. 
198. 

N.D.—Patterson v. Wollman, 67 N.W. 

1040, 5 N.D. 608, 33 L.R.A. 536. 

25 O.J. p 1067 note 7. 

4^. Miss.—Blewitt v. Vaughn, 6 
' jSiiss. 4181 ' ' ' ' 

25 C.J. P 1067 note 8. ■ 

48. Tenn.—Levisay v. Delp, 9 Baxt. 
, 415, 

25 C.J. p 1067 note 9. 

Previous practice of makin^ exorbi¬ 
tant charges see supra subdivi¬ 
sion c of this section. * 

49. .Cal.-?:TNorris y. iLapsle^,^ 5 CaL 

' 471"’' ‘ . 1 , ... ' 

25 C.J p 1067 note 11. 


Where right of plaintiff is donbt* 
fui, injunction may be denied.—Min- 
tum V. Lame, G.C.CaL, 17 F.Cas.Nb. 
9,646, McAll. -370, affirmed 23 How- 
435, 16 L.Ed. 574. 

50 . Ky.—Davis v. Connolly, 46 S.W- 
679, 104 Ky. 87, 20 Ky.L. 411.' 

5f., Tex—Tugwell v. Eagle Pass 
Ferry Cp.^ 9 S.W. 120, 13 S.W. 654. 
74 Tex 480. , 

25 c:j p 1067 note 13. 

52. lowa.—McEwen v. Taylor, 4 
Gre>ene 532. 

Tex—Butt V. Colbert, 24 Tex. 35 J 

53. U.S.—Claiborne-Annapolis Fer¬ 
ry Co. V. U. S., App.D.C., 52 S.Ct, 
440, 285 U.S. 382, 76 L.Fd. 808. 

Ferry twenty miles distant 

Operator of competing ferry some 
twenty miles distant is “party in 
interest/' entitled to bring suit to» 
enjoin constmction and operation of 
ferry by interstate railroad, pur^uant 
to cebtidcat^ ‘of public cjinvenience 
and necessity from intersta!te cdm- 
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competent authority, is not subject to collateral at- 
tack, by way of defense, in a suit for its infringe- 
Defendant has no standing to assert a 
forfeiture of plaintifFs franchise.^® Plaintifif may 
be denied relief where he has so grossly neglected 
his duty as to make the establishment of another 
ferry a public necessity,56 or where he has been 
guilty of using unfair means to divert trafhc from 
defendant^s licensed ferry,or where he has been 
guilty of laches.^^ The right to an injunction is 
not defeated by the expiration of a ferry owner^s 
license pendente lite where his failure to get a re- 
newal is due to the incompetency or refusal of the 
authorities to act in the premises.^^ A license im- 
properh’ granted to defendant to operate a ferry 
within a prohibited distance of plaintifFs previously 
licensed ferry is no bar to an injunction; the order 
granting such license is not binding on plaintiff and 
may be collaterally impeached;®® but a valid and 
subsisting ferry franchise issued to defendant may 
afford valid ground of defense to plaintifFs suit for 
injunction, even though such franchise has been 
granted after the suit was broughL®^ 

(2) Pleading and Evidence 

Under the general ruJes of pfeading and proof ap- 
pflcabfe to injunction suits, which controi In suits for 
injunction sought to protect a ferry franchise, plaintiff 
shoutd allege and prove aii facts essentiai to his cause 
of action, such as establishment of his own ferry and 
compliance with conditions precedent to its operation. 

The bili must allege a compliance with the condi¬ 
tions authorizing plaintiff to operate his ferry, 
and that he has established his ferry and is offer- 
ing his Services to the public,®^ and all the facts 
necessary to show that defendant has violated or 
threatens to violate plaintifFs rights.®^ The bili 
must also allege facts showing that plaintifFs reme- 
dy at law is inadequate.^5 Where the right to an 
injunction depends on plaintifFs franchise being 
exclusive, the bili must allege that such franchise is 
exclusive,^® but, where the act complained of is a 


trespass on plaintifFs lands, such allegation is not 
necessary.^'^ 

Evidence. Proof of the repeated issuance of an¬ 
nua! licenses by the clerk of the county court is 
sufficient to make out a prima facie case of the 
court’s establishment of a ferry.®^ 

(3) Decree 

A decree of injunction may be construed as inop- 
erative after abandonment of the ferry which it protected 
against interference. Oniy the federal government may 
complain that such a decree invades federal rights in be¬ 
ing directed against a competing ferry operating to a 
point within a federal reservatlon. 

An injunction in broad general terms will be con¬ 
strued as not operative after plaintifFs ferry, which 
it protects, has been abandoned by the owner or dis- 
continued by order of court.69 Where a state court 
injunction forbids operation of a competing ferry 
between a point within a state and a point within 
a federal government reservation, no one but the 
federal government may complain that such injunc¬ 
tion constitutes an invasion of federal rights.'^® 

e. Damages 

(1) In general 

(2) Parties 

(3) Pleading and proof 

(4) Amount of recovery 

(1) In General 

A ferry operator may recover damages for fmpalr- 
ment of his franchise in an appropriate action, and or- 
dinarily misconduct of plaintiff warranting forfeiture of 
his franchise affords no defense for damages aiready 
accrued. 

An invasion of a ferry right is a nuisance, and 
the party aggrieved has a remedy at law in an ac¬ 
tion on the case for the disturbance,*^^ except in 
Jurisdictions where both the right and the remedy 
are purely statutory, in which case, in accordance 
with the general nile, as explained in Actions § 6, 
the statutory remedy is exclusive, and a common- 


merce commission.—Claibome-An- 

napolis Ferry Oo. v. U. S., supra. 

54. Ky.—Owens v. Roberts, 6 Bush 
608. 

25 O.J. p 1067 note 15. 

55- Ind.—New Albaaiy & S. R. Co. 

V. Huff, 10 Ind. 315. 

25 C.J. p 1067 note 16. 

S8L Arfc.—Grane v. Jackson, 172 S. 

W. 80®, 116 Ark. 100. 

25 CwJ. p 1068 note 21. 

57. Ala.—Hili v. Averett, 27 Ala. 
484. 

58. CaL—^Vallelo Ferry Co. v. Sola¬ 
no Aguatic Club, 131 P. 864, 165 
CaL 255, Ann.Cas.l914C, 1197. 

25 CLJ. p 1068 note 28. i 


59. Cal.—Ch^rd v. Stone, 7 Cal, 117, 
ea Ark.—Finley v. Shemwell, 126 
S.W. 717, 94 Ark. 190. 

25 C.J. p 1068 note 25. 

61. Tenn.—McCrary v. Harrell, 62 
S.W.2d 566, 166 Tenn. 431. 
DefenOanfs franchise held not sns- 
pended by writs of certiorari and 
supersedeas under prevailingr facts.— 
McCrary v. Harrell, supra. 

62- Mich.—Willard v. Forsythe, 2 
Mich.N.P. 190. 

25 O.J. p 1068 note 26. 

63. Kan.—^Walker v. Armstrongr, 2 
Kan. 198. 

64. Ibwa.—McEwen v. Taylor, 4 
arenae 582. 


55. N.C.—^Longr V. Merrill, 4 N.C 
549, 7 Am.D. 700. 

65. Tex.—Butt v. Colbert, 24 Tex. 
855. 

67. Ky.—Wilson v. SuUivan, 77 S.W. 
193,* 25 Ky.L. 1110, distiniruishing* 
Owens V. Lockwood, 88 Ky. 266. 

08. ATk.—^Finley v. Shemwell, 126 
S.W. 717, 94 Ark. 199. 

69u Ark.—^Finley v. Shemwell,, su¬ 
pra. 

7a CaJ.—^Val^ejo Ferry Co. v. Solano 
Aguatic Club, 181 P. 864, 165 Cal. 
255, Ami.Ca«.1914C, 1197. 

71. 111.—Golconda v. Field, 108 HI 

419. 
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law action for damages will not lie,72 unless the 
statute expressly authorizes such an action.'^^ In 
other jurisdictions the statutory remedy is cumu- 
lative and not exclusive of a common-law action for 
damages,and counts on both the common-law and 
statutory liabilities may be joined in the same dec- 
larationJ^ The mere possession of an established 
ferry has been held sufficient to sustain an action 
for infringement of 

Impairnient by bridge. Although a ferry compa- 
ny may not secure damages for impairment of its 
franchise by a bridge in condemnation proceed- 
ings by the bridge company, it might recover such 
damages in an independent action.'^'^ 

Defenses, It is no defense to an action for dam¬ 
ages that plaintiff has been guilty of conduct au- 
thorizing the forfeiture of his franchise.'^^ The 
judgment establishing the ferry cannot be attacked 
by way of defense but it is a good defense that 
defendanfs ferry is duly authorized by a competent 
tribunal.^® 

(2) Parties 

The proprietor of a ferry is the proper party plaintiff 
in a suit for damages for infringement of the franchise, 
and joint proprietors may maintain a jO‘int action. 

The proprietor of the ferry who is entitled to 
the tolis is the proper party plaintiffi.^i Where a 
license for operating a ferry is issued to two per- 
sons jnintly, they may maintain a joint action for 

damages for infringement.^^ 

(3) Pleading and Proof 

Under the general rules governing pleading and proof, 
which apply in actions for damages for infringement of 
a ferry franchise, complalnant shouid allege the facts 
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showing his cause of action, such as his authority to op¬ 
erate the ferry and receipt of tolis, and shouid prove es- 
sential matters of which the court cannot take judiciai 
notice, such as a private act establishing the ferry. 

The complaint must allege facts, not conclusions 
of law,^^ showing plaintiffis authority to operate 
his ferry,and to collect tolis.In an action by 
a lessee it must be alleged that the lessor was owner 
of the franchise and had the right to lease it to 
plaintiff.^® It is not necessary to allege ownership 
of the soil,^'^ or to refer to the statute under which 
the action is brought.^^ The complaint must al¬ 
lege facts to show that defendant collected tolis 
without lawful authority, where the collection of 
tolis is necessary or material to the cause of ac¬ 
tion,or that defendant operated the ferry other 
than for his personal use.^® 

Evidence. Private acts creating or establishing 
ferries must be proved, as the courts cannot take 
judiciai notice of such acts.^^ Where plaintiffi^s 
ownership has been settled by a former appeal, he 
is not bound to show ownership at the time of the 
triaL^^ It is sufficient for plaintiff to show diminu- 
tion in the receipts of his ferry, and the use of the 
prohibited ferry by the public, for the law will pre- 
sume then that damage has resulted.^^ 

(4) Amount of Recovery 
Damages for infringement of a ferry franchise may 
be measured by the amount of tolis lost as a resuit of the 
infringement and any physical injury which may have 
been done. Where plalntiff's landings are unsafe, the 
damages may, it has been held, be reduced by the amount 
required to make them safe, in an action for Infringement 
caused by construction of a competing bridge. 

The measure of damages for the infringement 
of a ferry franchise is ordinarily the amount of 


72. KY.—Almy v. Harris, 5 Johns. 
175. 

25 C.J. p 1068 note 39. 

73. Me.—Peru v. Barrett, 60 A. 968, 
100 Me. 213, 109 Am.S.R. 494, 70 
L.'R.A. 567. 

Mo.—Carroll v. Campbell, 19 S.W. 
809, 110 Mo. 557. 

74. Ark.—Shinn v. Cotton, 12 S.W. 
157, 52 Ark. 90. 

25 C.J. p 1068 note 41. 

75. Ark.—^^Crane v. Jackson, 188 S.W. 
1188, 125 Ark. 396. 

25 CJ. p 1068 note 42. 

70. IlL—Mississippi River Bridgre 
Co. V. Lonergan, 91 111. 508. 

25 O.J. p 1068 note 43. 

77. Wasli.—OkfiLnogan-Doug-las In- 
terCounty Bridge Co. v. State, 266 
P. 724, 147 Wash. -454, certiorari 
denied McPherson Bros'. Co.^ v. 
Okanogan-Dauglas Inter-^County 


Bridge Co., 49 S.Ct, 93, 278 U.S. 
571, 73 'JL.Ed. 512. 

78. Mo.—Capital City Ferry Co. v. 
Cole & Callaway Transp. Co., 51 
Mo.App. 228. 

25 C.J. p 1069 note 44, 

79. Ky.—Hatten v. Turman, 97 S.W. 
770, 98 S.W. lOOO, 123 Ky. 844, 30 
Ky.L. 194, 382. 

80. Ind.—Conner v. Paxson, 1 

Black! 168. 

81. Me.—Peru v. Barrett, 60 A. 968, 
100 Me, 213, 109 Am.S.R. 494, 70 
■L.R.A. 567. 

25 C.J. p 1069 note 50. 

82. Ky.—Blackwood v. Tanner, 66 
S.W. -500, 112 Ky. 672. 23* Ky.L. 
1919. 

83- Ky.:—Owens v. Lockwood, 83 Ky. 
266. 

Ark.—Hanger v. Ottle River 
Junction R. Co., 11 S.W. 965, '52 Ark. 
61. 


Cal.—^Hanson v. Webb, 3 CaL 236. 

25 C.J. p 1069 note 54. 

85. Ky.—Owens v. Lockwood, 83 Ky. 
266, 7 Ky.L. 193. 

86. Ky.—Wilson v. Sullivan, 77 S.W. 
193, 25 Ky.L. 1110—Owens v. Lock¬ 
wood, 83 Ky. 266, 7 Ky.L. 193. 

87. Va.—Patrick v. Ruftner, 2 Rob. 
209, 41 Va. 209, 40 Am.D. 740. 

88. Me.—Peru v. Barrett, 60 A. 968, 
100 Me. 213, 109 Am.S.R, 494, 70 
L.'R.A. 567. 

89. Ark.—Hanger v. Little Rock 
Junction R. Co., 11 S.W. 965, 52 
Ark. 61. 

Cal.—Hanson v, Webb, 3 Cal. 236, 

90. Cal.—^Harison v. Webb, 3 Cal. 236. 

91. N.G.'—Carro w v. Washington 

Toll-Bridge Co., 61 N.C. 118. 

92. W.Va.—Mason v. Harper*s Ferry 
Bridge Co., 20 W.Va. 223. 

93l Ky.—^Hatten v. Turman, 97 S:W. 
770, 98 S.W. 1000, 12'3 Ky. 844, 30 
Ky.L. 194, 382. 
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tolis lost to the owners by diminution in the num» 
ber of customers using the and evidence of 

the income derived in former years is competent 
to Show the extent of the losses;^^ but, where it is 
shown that defendant also used unwarrantablc 
means to divert the travel from plaintiffs ferry, de- 
fendant^s ciear gains can be made the measure of 
damages.^® To the amount of tolis lost by diminu¬ 
tion in number of customers may also be added 
damages for obstruction to the landing where this 
occurs, the measure being the diminution in value 
of the landing place property caused by the obstruc¬ 
tion.In estimating damages for infringement of 
a ferry franchise the franchise should ordinarily 
be considered as permanent,^^ it not being permis- 
sible to take into consideration the possibility that 
the legislature may repeal the law under which 
plaintiff is enjoying his ferry privileges,^^ no 
recovery can be had for any time during which it 
is not shown that plaintiff had a Hcense.^ A ferry 
franchise, made valueless by a free bridge con- 
structed by a city across the river without partici- 
pation of the county authorities on the other side, 
was not a divisible entity, and the owners could re- 
cover their entire damages from the city.^ Where 
plaintiffs landings are not safe and convenient, his 
damages for injuries to his ferry franchise caused 
by construction and operation of a bridge may be 
reduced by such an amount as wouid be necessary 
to put them in such condition,^ but they cannot be 
reduced on the ground that plaintiff was not the 
owner of the land at the landing place, but a tres- 
passer there, defendant not being entitled to benefit 
from this fact.'* 

f. Pen^ties and Forfeitures 

Under statutes the owrrer of a duly establrshed ferry 
may become entitled to recover a penaity or to take the 


boat of his unauthorired competitor for infringement of 
his franchise, although under other statutes the penaity 
is not available as a remedy to the injured proprietor. 

Under applicable statutory provisions the owner 
of an authorized and established ferry may become 
entitled to recovery of a penaity for infringement 
of his franchise,5 and statutory remedies, as ex- 
plained supra subdivision e (1) of this section, may 
be exclusive in character. Under other statutes the 
penaity is not available as a remedy for the private 
vvTong to an established ferry.^ 

Free and toU ferries. Under some statutes the 
penaity may be recovered oniy where defendanfs 
ferry was operated for pay; not where it was f ree J 

Forfeiture of the boat used in operating an un- 
licensed ferry within a prohibited distance of an au¬ 
thorized ferry to the proprietor of such authorized 
ferry has been provided for as a statutory remedy.^ 
A judicial proceeding to declare the forfeiture is 
necessary.^ 

§ 17. Transfer or Ibease of Franchise or Fer¬ 
ry 

a. In general 

b. Mode and sufficiency of transfer 

c. Transfer of ferry rights appurtenant 

to land 

a. In Greneral 

A ferry franchise is ordinarily regarded as transfer- 
able uniess made a personal trust or otherwise restricted 
as to transfer by provisions of statute cr grant, 

Subject to such regulations as may be imposed by 
statute or the terms of the grant, a ferry franchise 
is ordinarily regarded as transferable,lO ^s in the 
case of a transfer made with consent of the proper 
authorities,^^ or under express statutory authori- 


94. Ky.—Hatten v. Turman, 87 S. 
W. 770, 98 S.W. 1000. 123 Ky. 844, 
80 Ky.Ii. 194, 382—Blackwood v. 
Tauner, 66 S.W. 500, 111 Ky. 672, 
23 1919- 

9& Ky.—Blackwood v. Tanner, su- 
pra- 

N.J.—Coltimbia Delaware Bridgre Co. 
V. Geisse, 38 N.J.Liaw 39, aflirmed 
38 N,J.Law 580. 

96^ S.€.—Stark r. McGowen, 10 S.C. 

I*. 397 note. 

2*5 C.J, p 1069 note 74. 

P!8t.-^PittsburgrIx & I* H R. Co. 
V. Jomes, 2 A. 410, 111 Pa. 2^4, 56 

98 . N.J.—Columbia Delaware Bridge 
Co. V. Geisse, 38 N’.J.'Liaw 39, af- 
flnned 38 N.J.liaw 580. 


W.Va.—Mason v. Harper^s Ferry 
Bridge Co., 20 W.Va. 223. 

99- W.Va.—Mason v. Harper’s Fer¬ 
ry Bridge Co., supra. 

1. Mo.—Carroll v. Campbell, 19 S. 
W. 809, 110 Mo. 557. 

2. Cal.—^Menzel Estate Co. v. Red- 
ding, 174 P. 48, 178 Cal. 475. 

3b W.Va.—Mason v. Harper^s Ferry 
Bridge Co., 20 W.Va. 223. 

25 C.J. p 1070 note 80. 

4 . W.Va.—Mason v. Harpei^s Ferry 
Bridge Co,, supra. 

5u Ark.—Munn v. Siinlts, 197 S.W, 
570, 130 Ark. 281. 

25 C.J. p 1070 note 83. 

Penalties for vxolatlon of regulations 
see infra $ 32w 

6- Lia.—^Miles v. Craig; Z -ifA. 

635. 

25 C.J. p 1070 note 85. 
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7 . Ark.—Crane v. Jackson, 188 S.W. 
1188, 12^5 Ark. 396—Shinn v. Cot- 
ton, 12 S.W. 157, 52 Ark. 90. 

25 C.J. p 1066 note 93. 

a 111.—Gear v. Bullerdick, 34 HL 
74—Lombard v. Cheever, 8 111. 469. 

9. 111.—Gear v. Bullerdick, 34 IIL 
74. 

la CaL—Menzel Estate Co. v. Red- 
ding, 174 P. 48, 178 Cal. 475, over- 
ruling earlier Califomia d^cisiona 
Wastu—State v. King County, 69 P. 

78, 29 Wash. 239. 

25 C-J. p 1070 note 91. 

11 . Or.—Hackett v. Multnomah R- 
€o., 6 F. 659, 12 Or. 124, 53 Am-R. 
327. 

SJ>.—3^ixon V. Reid, 67 N.W. 57, 8 
S.I>, 507^ 32 1UR.A. 3l5w 
25 C.J. p 1070 note 93. 
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tyi2 which latter transfers should be effected in 
compliance with statutory regulations governing the 
ssmeM A ferry franchise or license, however, may 
not be transferred by operation of law or by vol- 
tintary act in violation of statutory provisions in 
effect making such franchise or license a trust per- 
sonal to the recipient.l^ In any case the right of 
the transferee to exercise the right and privileges 
of the franchise can be questioned oniy by the state, 
and cannot be collaterally attacked>5 

Municipal lease. It has been held that a munici- 
pal Corporation authorized to maintain a ferry, or 
charged with the duty of doing so, may lease it to 
a private individual but there is authority to the 
contrary.^^ Such a lessee is an independent con¬ 
tractor and not a public officer.^S 

b. Mode and Snfficiency of Transfer 

A ferry franchise should be conveyed by deed, but 
a sale without a deed may pass an equitable titie. 

Ferry franchises can be conveyed only by deed,i^ 
but, where the franchise, including boat and appur- 
tenances, is sold without a conveyance, the price 
paid and possession taken, an equitable titie pass- 

c. Transfer of Ferry Rigbts Appnrtenant to 

Land 

Ferry rights may be so far appurtenant to rlparian 
ownership of land as to descend with it. Where the right 
to a public ferry is appurtenant, a conveyance of the 
land, with its appurtenances, passes the ferry rights, but 
it is otherwise where ferry rights are independent of 
the land. The authorities disagree respecting the right 
to convey land or ferry rights separately where the latter 
are appurtenant to the former. 


§ 18 

A ferry franchise may be appurtenant to the free- 
hold so as to descend with it.^^ Where the right 
to a public ferry is annexed to a tract of land as 
appurtenant thereto, a conveyance of the land, with 
its appurtenances, passes the ferry ' but the rule 
is otherwise where the ferry rights are independ¬ 
ent of the land.2^ A lease of ferries and all other 
property of the lessors now used “or subject to be 
used,” for the uses and purposes of such ferries, in¬ 
cludes land liable to be used for ferry purposes, al- 
though not already actually so used.^'^ A lease of 
ferries to a railroad, reserving to the lessor a per- 
centage of the gross receipts, gives to the lessor 
out of the receipts for through tickets including fer¬ 
ry and railroad transportation charges a percentage 
only on the gross receipts after making a reason- 
able allowance to the railroad for its railroad trans¬ 
portation charges. 

Separate conveyance of land and appurtenant 
ferry rights, Where ferry rights are appurtenant 
to the soil of riparian owners, a reservation of the 
ferry right in a grant of the fee, or a grant of the 
ferry right without also granting the fee, has been 
held valid,26 although there is authority to the con- 
trary.27 

§ 18, Terminatioii and Renewal of Franchise 

a. Termination of franchise in general 

b. Abandonment or forfeiture of fran¬ 

chise 

c. Proceedings for forfeiture or discon- 

tinuance 

d. Renewal of franchise 


la, Wash.—State v. King: €ounty, 69 
P. 1106, 29 Wash. 359. 

25 C.J. p 1070 note 90 [ab [d]. 

13. Ky.—Brooker v. Maysville & B. 
S. R. Co., 83 S.W. 117, 119 Ky. 137, 
26 Ky.L. 1022. 

25 C.J. p 1070 note 90 [b], [c]. 

14. Or.—Knott v. Prush, 2 Or. 237. 

Va—Roper v. McWhorter, 77 Va 214. 

25 C.J. p 107-0 note 92. 

15. Idaho.—Evans v. Kroutinger, 72 
P. 882, 9 Idaho 153, 2 Ann.Cas. 691. 

25 C.J. p 1071 note 94. 

16. Conn.—Rocky Hili v. Hollister, 
22 A. 290, 59 Conn. 434. 

Wash,—State v. King County, 69 P. 
1106, 29 Wash. 359. 

17. Va.—Roper v. McWhorter, 77 
Va, 214. 

18 . Conn.—Rocky Hill v. Hollister, 
22 A. 290, 59 Conn. 434. 

25 C.J. p 1071 note 97. 

18. IlL,—Gunterman v, Peo., 28 
1067, 138 111. SlS—Bundy v. Cham- 
bers, 23 111. 369. 

25 C.J. p 1071 note 98. 

36 C J.S.—45 


20. 111.—Misslssippi River Bridge 
Co. V. Lronerg-an, 91 111. 508, fol- 
lowed in Lonergan v. Mississippi 
River Bridge Co., C.C.Mo., '5 F. 777, 
2 McCrary 45. 

21. tJ.S.—Stoops’ Estate, 14 Pittsh. 
Leg.J.,K.S., 34. 

In Kentncky the right to operate a 
ferry on the Ohio River is a fran¬ 
chise incident to the riparian free- 
hold and passes with the titie to the 
latter.—^Walker v. Trail, 74 S.W.2d 
'345, 255 Ky. 336—McConnell v. Crit- 
tenden County, 63 S.W.2d 329, 250 
Ky. 359—Crittenden County v. Mc¬ 
Connell, 36 S.W.2d 627, 237 Ky. 806— 
iLytle V. Breckenridge, 3 J.J.Marsh. 
663. 

22. N.C.—State v. Willis, 44 N.C. 
223—Biggs v. Ferrell, 84 N.C. 1. 

23. N.C.^—Haithcock v. Swift Island 

Mfg. Co., 72 N.C. 410, • 

S.C.—Gourdine v. Davis, 17 S.C.L. 

469. . 

2^5 C.J. p 1071 note 5. 
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Claim of ferry rights by pxoprietors 
of bridge 

Under applicable statutes it has 
been held that the rights of a college 
in an old ferry between two towns 
did not pass to the proprietors of a 
subsequently constructed bridge, au¬ 
thorized by statute, although by ac- 
quiescence of the former ferry own- 
er its ferry rights may have been 
extinguished.—Charles River Bridge 
V. Warren Bridge, 7 Pick., Mass., 344, 
afarmed 11 Fet. 420, 9 L.Ed. 773. 

24. Va.—Bonos v. Ferries Co., 75 S. 
K 126, 113 Va. 495. 

25. N.Y.—Staten Island Rapid 

Transit Co. v. New York, 23 N.E. 
175, 119 N.Y. 96. 

26. U.S.—Bowman v. Wathen, D.C. 
Ind., ’3 F.Cas.No.1,740, 2 McLean 
376, afflrmed 1 How. 189, 11 L.Ed. 
97. 

25 C.J. p 1071 note 1. 

27. Ark.—Haynes v. Wells, 26 Ark. 
I 464. 

1 25 C.J. p 1071 note 2. 
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§ 18 

a. Terminatioii of FrancMse in General 

A ferry franchise may terminate by expiration of the 
term for which it was granted, or by abandonment or for- 
feiture, or it may be revocable at the pleasure of the 
licensing authorities. 

A ferry franchise terminates on the expiration 
of the term for which it is granted,-^ or may be 
revocable at the pleasure of designated authori¬ 
ties,-® or may terminate through abandonment or 
forfeiture, as discussed in the following subdivi- 
sions of this section. As shown supra § 12, a fran¬ 
chise may be perpetual uniess limited by the grant, 
and it may be terminated under reserved legislative 
power. A ferry license is not vacated, or the fran¬ 
chise lost, by the death of the grantee,®® except in 
jurisdictions where the franchise is held to be a 
personal trust imposed on the grantee alone.^^ 
Substitiition of othcr facUities. Under the prac- 
tice prevailing in sorae jurisdictions public author¬ 
ities may, on a showing that the public welfare will 
thereby be promoted, grant permission to substitute 
busses for ferries on part of a route,^^ |^a.s 

been held an order permitting such a substitution 
should not be construed as a permission to abandon 
the remainder of the ferry route.^® 

b. Abandomnent or Forfeiture of FrancMse 

A ferry franchise may be lost by abandonment or for¬ 
feiture, as in the case of proionged nonuser or a faiiure 
to comply with conditions attached to the grant; but 
temporary interruptions of Service or the proprietor^s 
absence from the state are not necessarily conciusive of 
abandonment or forfeiture. 


A ferry franchise may be lost by abandonment or 
surrender,^^ as by nonuser,®^ such as unreasonable 
delay after grant of franchise in putting the ferry 
into operation.^® Failure to exercise a ferry fran¬ 
chise is evidence tending to show abandonment, 
I whether such failure begins immediately after grant 
j of the franchise^"^ or during the term of the fran- 
j chise;®^ but evidence of nonuser may be rebutted 
I by showing that the ferry owners used other effec¬ 
tive methods to serve the public during the time 
the ferry was not in operation,’® or that the boat, 
although it was seized and sold under judicial proc- 
ess and temporarily discontinued during the pro- 
ceedings, was put into Service again by the purchas- 
er immediately after the sale,'*^ or that the opera- 
tion of the boat was temporarily interrupted in con- 
sequence of the river being frozen.^^ Poor or in¬ 
terrupted ferry Service is not necessarily proof of 
abandonment.'^ 2 a grant of a franchise by tv^o 

counties on opposite sides of a river is not aban- 
doned by having the ferry rights recorded in the 
county court of a new county, formed by a merger 
of the counties originally granting the franchise.*^^ 
Accepting a subsequent limited grant is not a waiv- 
er or surrender of a prior grant in fee,'^^ and the 
fact that a ferry proprietor seeks a new or renewed 
ferry franchise does not necessarily show that he 
has abandoned a prior franchise.*^^ 

A refusal to transport may be ground for forfei¬ 
ture of a ferry franchise, may circumstances 


28. Ark,—Bell v. Clegg-, 25 Ark. 26. 
25 C.J. p 1071 note 14. 

29. Me.—Waukeag- Ferry Ass’n v. 
Arey, 146 A. 10, 128 Me. lOS. 

30k lowa.—'Lippencott v. Allander, 
27 lowa 460, 1 Am.R. 299. 

31. Or.—Knott v. Frush, 2 Or, 237, 

32. Wash.—State ex rei. -City of 
Fort Orchard v. Department of 
Public Service, 58 F.2d 352, 186 
Wash. 424. 

Substitutioii held not arbitrary 

Department of public service’s 
grrant of navigation company's appli- 
cation for permission to substitute 
bus for ferry Service for that part 
of through ferry trip between Fort 
Orchard and Seattle which lay be¬ 
tween Fort Orchard and Bremerton 
held sustained by great weight of 
evidence and not arbitrary, preclud- 
ing substitution of court's judgment 
for that of commission,—State ex 
rei. City of Fort Orchard v. Depart¬ 
ment of Public Service, supra. 

33. Wash.—State ex reL City of 
Fort Orchard v. Department of 
Public Service, supra. 

^ X-C.—Smith V. Harkins, 38 N.O. I 
613, 44 Am.D. S3. I 

25 C.J. p 1072 note 25. i 


Pailure to establish ferry or to 
procure license prescribed by statute 
may constitute an abandonment of 
the ferry franchise.—Munn v. Shults, 
197 S.W. 570, 130 Ark. 291. 

35. Ark.—Munn v. Shults, supra. 

25 C.J. p 1071 note 18. 

38. lowa.—Phillips v, Bloomington, 

1 Greene 498. 

Ky.—Clarke v. Calloway, Ky.Dec. 46, 

2 Am.D. 706, 

37. N.C.—Smith v. Harkins, 38 N.C. 
613, 44 Am.D. 83. 

25 C.J. p 1072 note 26. 

38. Ark,—Munn v. Shults, 197 S.W. 
570, 130 Ark. 291. 

39^ La.—Davis v. Concordia Folice 
Jury, 1 La.Ann. 288. 

Pa.—Commonwealth v. Hulings, 18 
A. 138, 129 Fa. 317. 

25 C.J. p 1073 note 22. 

40- Cal-—Heywood v. Berkeley Doan 
& Tru5t Impr. Ass^n, 12 F. 232, 71 
Cal. 349. 

41. Fsl—B ridgewater Ferry Go. v. 
Sharon Bridge Co., 22 A. 1039, 145 
Pa. 404. 

42- Ky.—McConnell v. Crittenden 
County, 63 S.W.2d 329, 350 Ky. 359. 
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Inferior service as not an abandon- 
ment 

Inferior service and lack of any 
Service for few short intervals was 
insufficient to show “abandonment” 
of ferry franchise, especially where 
county court, only body authorized 
to act, never attempted to revoke 
franchise.—McConnell v. Crittenden 
County, supra. 

43. Ky.—^Willis v. Calhoun, 140 S. 
W. 199, 145 Ky. 95. 

44. 111.—Golconda v. Field, 108 111. 
419. 

45. Ky.—McConnell v. Crittenden 
County, 63 S.W.2d 329, 330, 250 
Ky. 359. 

Frecantionary measnre 

That a ferry proprietor sought a 
new franchise or renewal of an old 
franchise to operate a ferry on the 
Ohio River did not show abandon¬ 
ment of the existing franchise, but 
merely a desire to “make assurance 
doubly sure.”—McConnell v. Critten¬ 
den County, supra. 

46. lowa.—Phillips v. Bloomington, 
1 Greene 498. 

Va,—Carter v. Commonwealth, 2 Va. 
Cas. 354. 4 Va. 354. 
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showing bad faith and a purpose to deprive the pub- 
lic of the benefits of the ferry.47 

Where the owner of a ferry franchise abandons 
it on condition of being permitted to incorporate as 
a bridge company, he may not claim any additional 
rights under the bridge company incorporation by 
virtue of his former ownership of the ferry priv- 
ilege.^^ 

Noncompliance zvith conditions of grant, The 
franchise may be forfeited by failure to comply 
with the conditions on which it was granted,^^ but 
a subsequent recognition of the existence of the 
franchise by the granting authority may operate 
to exempt the owner from forfeiture of his fran¬ 
chise on that particular ground.^O 

Failure to renew the bond as required by statute 
is evidence of abandonment.^i 

Ahsence or nonresidence. Absence of a ferry li- 
censee from the state is not per se an abandonment 
of the ferry rights,nor, under statutes requiring 
residence of ferry proprietors, does his nonresi¬ 
dence ipso facto forfeit his franchise,but due 
proceedings must be had to accomplish a forfeiture 
for nonresidence.^'^ On the other hand, it has been 
held that a ferry franchise holder who disregards 
an order requiring him to sell the franchise or else 
to become a resident and file a bond may not there- 
after complain because his franchise was forfeit¬ 
ed- 

c. Proceedings for Forfeiture or Discontinu- 
ance 

Proceedings for forfeiture or discontinuance of ferry 
franchises vary with the law of the jurisdiction and may 


consist in a formal proceeding for revocation or in a 
refusal to renew a necessary ferry license on a due show- 
ing that the public weifare so demands, or quo warranto 
may iie. There should be a due compliance with ali 
procedural requirements of the governing statute, in- 
cluding requirements as to notice. 

In States requiring a renewal of licenses at regu- 
lar intervals, the licensing authority has power to 
discontinue a ferry franchise, by refusing a renewal 
of the license, when the public weifare requires 
it.^® When a ferry franchise is once granted and 
a ferry is established thereunder, the ferry priv- 
ilege continues subject to the power of the proper 
authorities to discontinue it when the public inter- 
est and convenience so require,and if for any 
cause the owner of the franchise subjects his right 
to forfeiture the fact must be ascertained by an 
appropriate judicial proceeding instituted for that 
purpose;^® it cannot be determined in a collateral 
proceeding.59 While a county court may have pow¬ 
er to discontinue a ferry franchise by refusing the 
annual license for its further exercise when the 
public weifare demands, there must be some foun- 
dation in fact for such discontinuance and it may 
not arbitrarily refuse an annual license.®® 

Jurisdiction to forfeit a ferry franchise is spe- 
cial, and it may be forfeited only on the grounds 
specified in the statute under which the proceedings 
are brought.®^ Acts providing for revocation of a 
ferry franchise when the public weifare demands it 
merely empower county authorities charged with 
such matters to revoke after petition and hearing,®^ 
and where no proceedings for revocation are insti¬ 
tuted the franchise continues until the end of its 
term.®^ Ordinarily the state alone can insist upon 
the forfeiture of a ferry franchise.®^ The forfei¬ 
ture dates only from the date of the judgment of 


47. W.Va.—Polley v. Gilleland, 78 
S.E. 96, 72 W.Va. 301. 

25 C.J. p 1072 note 21. 

48. Wis.—Janesville Bridge Co. v. 
Stoughton, 1 Pinn. 667. 

49- 111.—School Trustees v. Tatman, 
13 111. 27. 

lowa.—Phillips v. Bloomington, 1 
Greene 498. 

50. Ky.—^Willis v. Calhoun, 140 S. 

W. 199, 145 Ky. 95. 

25 C.J. p 1072 note 34 [a]. 

51- Ark.—Finl-ey v. Shemwell, 126 
S.W. 717, 94 Ark. 190. 

52. Ala.—Garrett v. Ricketts, 9 Ala. 
529. 

53. Ky.—Orittenden County v-' Mc- 
Connell, 36 S.W.3d 627, 237 Ky. 
806. 

54. Ky.—Crittenden County v. Mp- 
Connell, supra. 

55. Ky.—Muscoyalley y. Horn, 56 
W.2d 354, 246 Ky. 778. 


But ferry nghts on OMo river 
granted before 1851 could not be re- 
voked by county court for proprie- 
tor's nonresidence.—McConnell v. 
Crittenden County, 63 S.W.2d 329, 
250 Ky. 359. 

56. Ark.—Shemwell v. Pinley, 129 S. 
W. 792, 95 Ark. 342. 

57. Ark.—Ex parte Grayson, 277 S. 
W. 538, 169 Ark. 984. 

58. Ky.—Brown v. Given, 4 J.J. 
Marsh. 28. 

59. Ky.—^Willis v. Calhoun, 140 S. 
W. 199, 145 Ky. 95. 

25 C.J. p 1072 note 37. 

eo. Ark.—Ex parte Grayson, 277 S. 

W. 538, 169 Ark. 984. 

61. Ky.—Crittenden County v. Mc¬ 
Connell, 36 S.W.2d 627, 237 Ky. 
806—Haminond v. Commonwealth, 
265 S.W. 297, 204 Ky. 729. 
Complaint insufficient to show statxu 
tory grounds 

Complaint alleging that one grrant- 


ed franchise operated ferry in negli- 
gent and careless manner, and not in 
reasonable and convenient manner 
for use of general traveling public, 
so that persons using ferry were 
greatly inconvenienced, and that fer¬ 
ry was not operated for several 
hours at a time, did not warrant 
revocation of franchise under Ky.St. 
§ 1810, providing for revocation for 
failure to put and keep boats in use 
by six months after grant of fran¬ 
chise, although it might warrant fine 
under § 1815.—Hammond v. Com¬ 

monwealth, supra. 

62. Me.—^Waukeag Ferry Ass'n v. 
Arey, 146 A. 10, 128 Me. 108. 

63- Me.—^Waukeag Ferry Ass’n v. 
Arey, supra 

64. Ala.—Harrell v. Ellsworth, 17 
Ala 576. 

25 C.J. p 1072 note 35. 
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cruster proceedings for forfeiture are not 

necessary where the ferry franchise has been lost 
or discorrtinueci by nonuser under the statute, the 
discontinuance being complete without judgment of 
ouster,®® or where the ferry is maintained as an 
incident to a chartered turnpike and the turnpike 
franchise has been forfeited.®*^ 

A proceeding in the nature of quo warranto is 
the appropriate judiciai proceeding for trying the 
question of forfeiture,®^ Equity has jurisdiction to 
cancel a lease of a municipal ferry to a private op¬ 
erator for nonperformance of its terms.®® Ali stat- 
utory requirements as to conditions precedent to the 
commencement of proceedings must be observed,'^® 
as giving statutory notice to execute a new bond, 
or a sufficient bond, before instituting proceedings 
for forfeiture for failure to give the bond as re- 
quiredJi A private relator in proceedings for for¬ 
feiture must show some interest in himself author- 
izing him to prosecute the proceedings, in the ab- 
sence of an order of court authorizing him to do 
It is no defense to quo warranto proceedings 
that the owner of the franchise had given bond 
for the faithful performance of his duties.'^® 

Notice of proceedings. Statutory provisions as 
to notice of proceedings to revoke a ferry franchise 
must be complied with,'^^ Such notice is jurisdic- 
tional,^® and the mere fact that the owner is in 
court on his own motion to renew his covenant is 
not sufficient to give the court jurisdiction.*^® It 
is not only indispensable that the notice be given the 
owner, but that the jurisdictional facts be stated in 
the notice.The notice shouid inform the owner 
of the nature of the complaint,*^® and, where the 
statute under which a proceeding is brought to re¬ 
voke a ferry franchise does not confer on a per- 
son uninterested in the franchise the right to in¬ 
stitute such a proceeding, notice of the proceeding 


shouid show the movant^s interest.*^® The posting 
and publication of notice in a statutory proceeding 
of this description may be equivalent to Service of 
summons.®® Where the county court is by statute 
given exclusive jurisdiction of such a proceeding, 
it is immaterial whether the procedure of the court 
or the giving of notice by the judge is sua sponte or 
at the suggestion of another.®^ 

Remedy for "usurpationi' Under statutes pro- 
viding for actions to prevent usurpation of a fran¬ 
chise, the owner of a ferry franchise cannot be- 
come a usurper thereof until he has been deprived 
of his franchise in the statutory manner, and to be 
a usurper his daim to the franchise must be un- 
founded and without pretense of a franchise grant- 
ed under the statute.®^ Statutes providing a reme¬ 
dy by action for usurpation of a franchise are not, 
however, exclusive of special statutory remedies 
and do not furnish the only method of revoking 
a ferry franchise.®® 

d. Benewal of Franchise 

A ferry franchise is ordinarlly subject to renewal, 
and under local regulatlons the original ferry operator 
may have an option or preference of renewal. Applica¬ 
tion for a renewal shouid show validity of the original 
franchise and the question of renewal is generally ad- 
dressed to the discretion of the grantlng authorities. 

In some States the statutes give the former own¬ 
er a right to have his license renewed if he has kept 
the ferry accbrding to law,®^ In other States the 
statutes make the former keeper of a ferry a pre- 
ferred daimant for the right to a renewal ,when 
the original franchise has expired.®® In jurisdic- 
tions where riparian owners are preferred claim- 
ants for the franchise in the first instance, they 
are entitled to the same preference as to a renew- 
^,80 xhe application must show validity of the 
original license as a foundation for its renewal.®*^ 


65. Ga.—Greer v. Haugabook, 47 
Ga. 282. 

ea. W.Va.—Polley v. Gilleland, 78 S. 
E. SS, 72 W.Va. 301. 

67. Arfc,—Damell v. State, 8 S.W. 
365, 48 Ark. 821. 

ee. Kan.—Telritory v. Reybum, 1 
Kan. 551. 

69^ lowa.—^Phillips v. Bloomington, 
1 Greene 498. 

70. Ala.—Lamar v. Marshall Coun- 

. ty, 21 Ala. 772—Gaj^ett v. Ridfe- 
etts, 9 Ala. 529. 

71- Ala.—Lamar v. Karshall Coun¬ 
ty, 21 Ala. 772—Gfarrett v. Bicfc- 
etts, 9 Ala. 529. 

72. Ky.—Commonwealth v. Little, 6 

Ky.Dp. 440. ’ ^ 

25 C.J. p 1073 note 50. 

73. N.T.—^People V, Tlioiiipson, 21 1 


Wend. 235, revereed on other 
grrounds 23 Wend. 537. 

74- Ky,—Ciittenden Connty v. Mc- 
Connell, 36 S.W.2d 627, 237 Ky. 
806. 

25 ‘C.J. p 1073 note 46^ 

Snfficifisit compliasicB abowxi 
U.S.—Crittenden County v. McK>on- 
nell, supra. 

75- Ky.—Crittenden Connty v. Mc- 
Connell, supra. 

25 aj. p 1P7S note 48. 

76. Ky.—Combs v. SeweiI, 59 S.W. 
526, 22 Ky.L. 1026. 

77% Ky.—Crittenden County y, Mc- 
bo n ne l t, 36 S.W.2d 627, 237 Ky. 
806. 

73. Ky~Brown v^ ^ven% 1 Bapa 
259. . ^ 

79- Ky,—Crittenden County v, Mo-; 
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Connell, 36 S.W.2d 627, 237 Ky. 
806. 

80. Ky.—Crittenden County v. Mc- 
Connell, supra. 

Sl. Ky.—Crittenden County v. Mc- 
ConneU, supra. 

82. Ky.—Crittenden Connty v. Mc- 
Connell, supra. 

83- Ky.—Crittenden County v, Mc- 
Connell, supra 

84L Gal.—^Flnch v. Tehama County, 
29 Cal. 463. 

25 C«r, p 1071 note 8. 

^ Jowa.—Lii^ncgctt V. AHander, 
23 lowa 536. 

25 C.J. p 1071 note 0. 

86, Or,—Beckley v. Leam» 3 6r. 
544. 

Or.—Dean v. Washington 
Co., 115 F; 284, 59 Or. 91. 



36 C.J.S. 


FERBIE8 


§19 


The granting of a renewal is discretionary with 
the authorities having power to make the grant, 
and if they deem it for the public good they may 
refuse a renewal and discontinue the ferry.^® A 
county court having before it two applications for 
the same ferry franchise may in its discretion grant 
the one first filed even though the other was sub- 
mitted by a prior franchise holder seeking to re- 
new, where the latter failed to make application 
until long after expiration of its original fran- 
chise.^^ 

Validity of judgment. Where a county court is 
invested by statute with jurisdiction to grant a 
ferry franchise, but not to extend or renew one, 
the fact that its judgment employs inapt terms by 
stating that it renews a given ferry franchise will 
not rejider the judgment void, as it will be con- 
strued as a grant from the date of the expiration 
of the original franchisesuch a judgment is not 
open to collateral attack.^^ 

Unlicensed operation not serving as renewal, 
Subsequent operation of the ferry without a license 
will not serve to restore the ferryman to his rights 
under a franchise which he had allowed to lapse.^^ 

Renewal under lease. The assignee of a leas^ 
of a ferry franchise expending substantial sums 
for repairs and equipment does riot acquire an eq- 
uity such as to prevent expiration of the lease by 
neglect of the lessee to make a timely exercise of 
a renewal option, and the fact that one of the les- 
sors was an employee of such assignee and failed 
to remind him of the necessity of a timely notice 
to prevent lapse of the option does not estop the 
lessprs from insisting on such lapse; nor will the 
silence of such employee lessor constitute a ratifica- 
tion of a delayed notice given by the assignee. In 
this connection it has been held that the time of ex- 
ercising the renewal option constitutes the essence 
of the contract, that, qU a failure of the lease as¬ 
signee to make a timely exercise pf such option, 
forfeitUre of the lease should be adjudged, espe- 
cially as to a codwner of the franchise not signing' 
the lease,. and that, as the contract of lease referred 
to the parties as lesSee and lessor and was other- 
wise couched in language appropriate to a lease, it 
should be construed as creating a landlord and ten- 
ant relationship and not one of partnership 6r of 


joint adventure in operation of the ferry, so that 
the failure to exercise the option of renewal was 
fatal and its effect could not be avoided by arguing 
that the parties were partners in operation of the 

ferry.93 

§19. Construction and Maintenance of 
Boats, Buildings, and Works 

The rights and duties of ferry proprietors in respect 
of construction and maintenance of boats, buildings, and 
Works are governed by the applicabie provisions of stat- 
utes, franchises, and contracts. Under a statute per- 
mitting levy of taxes to maintain a ferry, none may be 
levied to build or repair one. 

Under statute it has been held that a ferry oper¬ 
ator has the duty of maintaining a roadway on the 
bank from high-water mark on the state highway 
to low-water mark.^^ 

Rights of upland and shore land owners. An up- 
land owner has a statutory right to lease abutting 
shore land, but such right is subservient to a ferry 
owner^s dominant easement, and the upland owner 
may exercise his right and use his land only in a 
manner not interfering with the dominant easement 
of the ferry owner, and since the latter has only an 
easement in the upland, he is not negligent in his 
failure to secure a lease of abutting shore land, 
across which it is sought to extend the easement, 
before the leasing thereof by the upland owner.®^ 
A ferry rack constnicted at the side of a pier be- 
longing to the upland owner, pursuant to a fran¬ 
chise from municipal authorities, does not give rise 
to an action for damages resulting from interfer- 
ence with the pier of the upland owner, as it is 
neither a nuisance nor unlawful.®^ 

Construction of termini and application of de- 
posit to damages, Where a city and a ferry com- 
pany enter into a contract whereby the city grants 
the ferry company a franchise to operate between 
a terminal to be constructed by the city and a place 
in another state, even in the absence of a specific 
provision to such effect, there is a ciear implication 
that the ferry company is to construet a terminal 
on the other side of the water, and that both ter¬ 
mini should be completed at substantially the same 
time, inability of the ferry company to carry out 


88. Ark.—Shemwell v. Pinley, 129 S. 
W. 792. 95 Ark. 342—Bell v. Clegg:, 
25 Ark. 2^: ' 

Ky.—Burnside Land Cb. v. Con- 
nblly & Lee, 291 S.W. 409, 218 Ky. 
345 . 

Ky.^I>ecker y. Tyree, 264 S.W. 
736, ^4 Ky.,302. ; 


ai. Ky.—Decker v. Tyree, supra. 

82. Ark.—Munn v. Shults, 197 S.W. 
570, 130 Ark. 291. 

9^ Ky.—Rounds v. Owensborc Fer¬ 
ry Co., 69 S.W.2d 350, 253 Ky. 301. 

94. Tenn.—^MeCrary v. Harrell, 62 
. S.W.2d 566, 166 Tenn. 431. 


J50? 


95. Wash.—MePherson Bros. Co. v. 
Buell, 9 P.2d 348, 167 Wash. 391. 

96. IST.y.:—Fairchild v. Union Ferry 
Co. pf New York & Brooklyn, 201 
N.Y.S. 296, 121 Misc. 513, affirmed 
207 N.Y.S. 835, 212 App.Div. 823, 
affiimed 148 N.E, 750, 240 N.Y. 

/, 666 . 
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its part of the contract excuses the city, where it 
has performed substantially, from proceeding fur- 
ther with construction o£ its terminal, and under 
such circumstances the city may, without complet- 
ing* its own terminal construction, apply a deposit 
made by the ferry company to compensate it for 
damages.®^ 

Taxes, Statutes authorizing the levy of taxes 
for “operation” of ferries cannot be upheld as lev- 
ies for the building or repairing of ferries.^S 


§ 20. Injuries to Ferry Property 

Actions for damages for injury to, or interfer- 
ence with, a ferry franchise are considered supra 
§ 16. 

Examine Pocket Parts for later cases. 

§ 21. Offenses 

UnIawfuI estabJishment of a ferry may constitute 
an offense. 

Under statutes in some jurisdictions, the unlaw- 
ful establishment of a ferry is made an offense.^^ 


TTT EEGULATION AND OONTROL 


§ 22. Power to Regulate and Control in 
General 

Within limitatlons as to interference with interstate 
commerce and obstruction of navigable waters elsewhere 
discussed, the state has inherent power to regulate and 
control ferries operating within its borders, which may 
be exercised through the legislature or through inferior 
bodres, such as cities or counties. Regulation may be 
by law or contract. 

The state has power to control travel over its nav¬ 
igable waters and in the exercise of such power 
may regulate ferries and within limitations af- 
fecting interstate or foreign commerce and the ob¬ 
struction of navigable waters, as discussed in Com¬ 
merce § 42 and in the C.J.S. title Navigable Waters 


§ 44, also 45 C.J. p 471 notes 24, 25, the police 
power of the state extends to the regulation of fer¬ 
ries operating in or into the state,^ and in the ex¬ 
ercise thereof each state^s power is confined to its 
own jurisdiction.S In other words, the right or 
liberty to operate a public ferry cannot be exercised 
without the consent of the state and is subject to 
the supervision and control of the state or its man- 
datories.*^ The power to regulate and control fer¬ 
ries rests primarily in the legislatures of the differ¬ 
ent States,5 or in other bodies to whom it may be 
intrusted by constitutional provisions,^ and under 
inherent or delegated authority may be exercised by 
inferior bodies,'^ such as cities,^ counties,® or state 


97- N.T.—Murray v. City of New 
York. 300 N.Y.S. 425, 165 Misc. 125, 
affirmed 300 N.Y.S. 431, 252 App. 
Div. 853, appeal dismissed 300 N. 
Y.S. 430, 252 App.Biv. 854, motion 
denied 1 N.Y.S.2d 862, 253 App. 
Div. 798, motion denied 13 N.E.2d 
470, 277 N.Y. 554, and 14 N.EL2d 
183, 277 N.Y. 601, affirmed 15 N.E. 
2d 69, 278 N.Y. 475, certiorari de¬ 
nied 58 S.Ct. 1057, 304 U.S. 583, 82 
L.Ed. 1544. 

96. Ga.—Montgomery County v. Sea- 
board Air Line Ry. Co., 152 S.E. 
261, 41 Ga.App. 130. 

Kffect of amendment 

Amendment providing: part of tax 
levy shall be for bridges and part 
for ferries was beld mere explana- 
tion of original levy incorporated 
therein in determining its validity.— 
Mpntgomery County v. Seaboard Air 
Ldne Ry. Co., supra. 

99- Ala.—Milton v. Haden, 32 Ala. 

30, 70 Am.I^- 523. 

25 C.j. p 1052 note 35. 

1 . Wash,—^Kitsap County Transp. 
Co. v. Manitou Beach-Afate Pass 
Ferry Ass’n, 30 P.2d 233, 176 Wash. 
486. 

a. U.S.—U- S. V. Canadian Pac. Ry. 
Co., D.C.Wash., 4 F.Supp. 851, af¬ 


firmed, C.C.A., Canadian Pac. R- 
Co. V. U. S., 73 P.2d 831. 

25 C.J. p 1073 note 54. 
mterna^lioiial ferries 

Regulation of operation of Inter¬ 
national ferries is feasible without 
violation of international custom or 
law.—U. S. V. Canadian Pac. Ry. Co., 
supra. 

3. W.Va.—State v. Faudre, 46 S.E. 
269, 54 W.Ya. 122, 102 Am.S.R. 927, 
63 L.R.A. 877, 1 Aim.Cas. 104. 

25 C.J. p 1073 note 55- 
Point of deparfexire as controlUng’ 
Jurisdiction of a government over 
a ferry is determined by point of 
departure.—Canadian Pac. Ry. Co. v. 
U. S., C.C.A.Wash., 73 F.2d 831, af- 
firming, D.C., U. S. v. Canadian Pac. 
Ry. Co.. 4 F.Supp. 851. 

4. Ariz.—^Deans v. Goconino County, 
17 P-2d 801, 41 Ariz. 253. 

5. 111.—Wiggins Ferry Co. v. East 
St. Louis, 102 111. 560. 

25 C.J. p 1073 note 58. 

Validity of statutes as to establish¬ 
ment of ferries see supra § 4. 

6. Miss.—Board of Sup’rs of Quit- 
man County v. Self, 125 So. 828, 
156 Miss. 273, 

Board of county sapervisor», al- 
though subject to legislative regula¬ 
tion, cannot be deprived entirely of 
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constitutional power and discretion 
over ferries.—Board of Sup'rs of 
Quitman County v. Self, supra. 

7. Ky.—Crittenden County v. Mc- 
Connell, 36 S.W.2d 627, 237 Ky. 
806. 

Mich.—Chilvers v. People, 11 Mich- 
43. 

Wash.—State ex rei. Kitsap County 
Transp. Co. v. King County, 101 P- 
2d 327, 3 Wash.2d 392. 

25 C.J. p 1073 note 57. 

8. U.S.—McNeely v. City of Natch- 
ez, C.C.A.Miss., 12 F.2d 3, certiorari 
denied 47 S.Ct. 767, 274 U.S. 762, 71 
L.Ed. 1339, and City of Natchez v. 
McNeely, 47 S.Ct. 767, 274 U.S. 762, 
71 L.Ed. 1339, affirmed 48 S.Ct. 
156, 275 U.S. 502, 72 L.Ed. 394. 

Mich.—Chilvers v. People, 11 Mich. 
43. 

9. JCy.—Crittenden County v. Mc- 
Connell, 36 S.W.2d 627, 237 Ky- 
806- . 

Miss.—Board of Sup^rs of Quitman 
County V- Self, 125 So. 828, 156 
Miss. 273. 

CreatLon of office of road supervifior 

A Ipcal act creating the office of 
road superyisor for Chilton Coupty 
and making supervisor's authprity 
and duties subject to control of oom- 
missioners’' court, did not, as re- 
spects Chilton Coirnty, repeal statute 
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commissions or departments.^® Public Service com- 
mission laws bringing Utilities within tbe regula- 
tory power of a state commission or department 
may operate to repeal earlier laws under which such 
regulation was vested in other bodies, such as coun- 
ties, although other features of such earlier laws 
iiot inconsistent with the public Service commission 
statute may remain in full force and effectui The 
courts have upheld the validity of the exercise of 
delegated powers to regulate ferries;!^ and when 
the power is delegated in terms authorizing an in¬ 
ferior body to regulate ferries within its jurisdic- 
tion, it is sufficient if one terminus only is within 
its jurisdiction.i^ Regulation need not necessarily 
be by ordinance or by-law; it may take the form 
of an agreement with the licensee.^^ 

Fedcral statutes regulating navigation apply to 
ferries.^^ 

§ 23. Extent of Power 

The state in the exercise of its police power may 
make such regulations affecting ferry operation as will 
subserve pubiic convenience, and in this connection may 


directiy op through its proper agervcies regulate the car- 
rying of dangerous things, the character and frequency 
of Service, and the moving of terminals. 

The state, in the exercise of its police power, may 
make such rules and regulations as may be neces- 
sary to insure that a ferry franchise shall not be 
abused to the serious detriment or inconvenience of 
the public but governmental regulations of this 
character are subject to judicial review,-as for un- 
fair discriminationi'^ Regulations prohibiting the 
carryfng of certain dangerous articles,^^ or the con- 
tinuance of unsanitary conditions on the boats,^^ 
or fixing the hours during which the ferry shall be 
operated, and the number and frequency of trips,^*^ 
are a valid exercise of the power. Ferries and fer- 
rymen may be required under bond to do specific 
things requisite or proper in operating a ferry, 
as, for example, to keep safe and convenient boats, 
with a sufficient number of ferrymen, and to pay a 
statutory penalty to one unreasonably detained.^^ 
A departmental order requiring a ferry company to 
move its terminal and to make other changes has 
been upheld as against the objection that a public 


giving courts of county commission- 
ers general superintendence of roads, 
bridges, and ferries, or deprive the 
Chilton County commissioners’ court 
of any power conferred by such stat¬ 
ute.—Thompson v. Chilton County, 
181 So. 701, 236 Ala. 142. 

10. Wash.—State ex rei. Kitsap 
County Transp. Co. v. King County, 
101 P.2d 327, 3 Wash.2d 392--State 
ex rei. Scofield v. Schaaf, 54 P.2d 
1014, 185 Wash. 354. 

11. Md.—Bay Bridge Ferry Corpo¬ 
ration V. Commissioners of Queen 
Anne's County, 153 A. 441, 160 Md. 
398. 

In Washington 

(1) Statute requiring company op¬ 
erating any ferry for public use for 
hire between fixed termini on wa- 
ters within state to obtain.certificate 
of public convenience and necessity 
from department of public works 
gave such commission regulatory 
power over operations of navigation 
company over ferry routes, each of 
which was altogether or partly with¬ 
in Pierce County.—State ex rei. Sco¬ 
field V. .Schaaf, 64 P.2d 1014, 185 
Wash. 354. 

(2) The Public Service Commission 
liaw did not repeal, by implication, 
the Ferry Law, and therefore the 
Public Service commission had no 
jurisdiction over ferries, such juris- 
diction being vested in the county 
commissioners.—State v. Public 
Service Commission, 190 P. 1012, 
111 Wash. 294. 

<(3) Ij>epartment of public works 
had jurisdiction, under Public Service 


Commission Law, to regulate Service 
and rates of a ferry operating over 
a body of water forming boundary 
line between two counties, Pem- 
ington Comp.St. §§ 5462, 5470, 5477, 
5479-5483, not authorizing one of 
such counties to grant a license for 
that purpose.—^Nearhoff v. Depart¬ 
ment of Public Works of Washing¬ 
ton, 236 P. 288, 134 Wash. 677. 

12. Mo.—City of St. Louis v. Water- 
loo-Carondelet Turnp. & Ferry Co., 
14 Mo.App. 216. 

13. A;rk.—Arkadelphia Lumber Co. 
V. Arkadelphia, 19 S.W. 1053, 56 
Ark. 370. 

Tex.—Parsons v. Hunt, 84 S.W. 644, 
98 Tex. 420, reversing, Civ.App., 
81 S.W. 120. 

14. N.W.Terr.—Humberstone v. Din- 
ner, 2 Terr.L. 106, appeal dismissed 
26 Can.S.C. 252. 

15. Or.—Kaminsky v. Good, 265 P. 
786, 124 Or. 618. 

le. N.T.—People v. New York, 32 
Barb. 102—Benson v. New York, 
10 Sarb. 223. 

25 C.J. p 1073 note 61. 

17. U.S.—-McNeely v. Town of Vi- 
dalia, D.C.La,, 6 F.2d 21, modifying 
and making injunction permanent 
6 F.2d 19, affirmed Town of Vidalia 
V. McNOely, 47 S.Ct. 758, 274 U.S. 
676, 71 L.Ed. 1292. 

Biscretiou upheld in abseuce of abuse 

So long as thCi manner of operation 
of a ferry acquired by a port under 
a comprehensive plan for port im- 
provements does not substantially 
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vary from the plan as submitted to 
the voters, the discretion of the of- 
ficers will not be controlled by the 
courts.—Raine v. Port of Seattle, 
203 P. 61, 118 Wash. 168. 

Puttiug operator out of busiuess 
While a town has the right ordi- 
narily to police its river front and to 
adopt such regulations as are in ac- 
cord with safety in assigning landing 
places for those engaged in operation 
of interstate ferries, it has not the 
right to discriminate and put a ferry 
operator out of business.—McNeely 
V. Town of Vidalia, D.C.La., 6 P.2d 
21, modifying and making injunction 
permanent 6 P.2d 19, affirmed Town 
of Vidalia v. McNeely, 47 S.Ct. 758, 
274 U.S. 676, 71 L.Ed. 1292. 

18. U.S.—The Nassau, N.Y., 188 F. 
46, 110 C.C.A. 184, certiorari denied 
32 S.Ct. 524, 223 U.S. 722, 56 L.Ed. 
630. 

19. Puerto Rico.—Vald^s v. Gra- 
haane, 3 Puerto Rico Fed. 417. 

20. Ind.—^Madison v. Abbott, 21 N. 
E. 28, 118 Ind. 337. 

Tariatiou of schedule as pennissible 
The officers of a port which had 
acquired a ferry had discretion, ei- 
ther directiy or through the agency 
of others, to vary the schedules or 
hours of Service from those original- 
ly installed.—Raine v. Port of Seat- 
tle, 203 P. 61, 118 Wash. 168. 

21. Ala.—Botts V. Bridges, 4 Port. 
274. 

Tex.—Johnson v. Erskine, 9 Tex. 1. 

22. Ala.—Koretke v. Irwin, 13 So. 
943, 100 Ala. 323, 21 L.R.A. 787. 
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utility may not be |>ennitted to abandon part of its 
Service without surrendering its entire franchise, 
where the statute empowered tlie department to de- 
termine what Service was necessary and whether or 
not any was necessary, and where, in effect, the or- 
der was not for an abandonment but rather for a 
substitution of a different kind of service.23 In de- 
termining whether revenues accruing are sufficient 
to maintain the ferry Service formerly ordered or 
to warrant operation o£ more than a certain num- 
ber of boats, the department properly rejects the 
contention that it should consider an anticipated 
subsequent increase of business, and it is within the 
discretion of the department to decide whether or 
not it should consider the compan^s operations as 
a whole in determining what Service the company 
is financially able to render over a particular route. 
The decision of the department as to the kind of 
Service to be rendered is not necessarily res judicata 
so as to preclude relief in subsequent proceedings 
before the department, where this is preferable to 
reopening prior proceedings with a voluminous rec- 

or<i24 

§ 24. -Lficense Fees 

The state may tmpose a Hcense fee or tax on the 
operation of ferries within its borders. 

The state may, through the proper authorities, 
require the payment of a license fee from ferries 
operating within its jurisdiction.^5 a license fee 
or tax is payable oniy on the issuing of the license, 
and is not taxable on a riparian owner^s right to a 
ferry franchise in advance of his acting on it.26 
An annual license fee, required by statute, becomes 
payable at yearly intervals, without giving notice to 
the licensee, in the absence of express requirement 
of notice. 

Under statutes imposing a license tax on the own- 
er or lessee of a toll ferry, a contractor operating 
a ferry free to the pubiic under agreement with the 
state to pay him a certain sum monthly to cover 


operating expenses and his own salary is not the 
owner or lessee of a toll ferry so as to be subject 
to tax.2S 

Validity of taxing acis. A statute levying a tax 
on the operation of a ferry within a specified dis- 
tance of a state-owned toll bridge and creating a 
presumption that such a ferry competes with the 
bridge has been upheld as against a charge of arbi- 
trary discrimination, and it has also been beld that 
such an act is not objectionable as foreclosing the 
issue of competition, since the presumption created 
is not conclusive in character and must stili be ju- 
dicially determined.29 

§ 25. -Ferriage Rates 

a. In general 

b. Discrimination and reasonableness of 

rates 

c. Compliance with established ferry 

tariffi 

a. In General 

In the exercise of its pol ice power the state, or Its 
political subdivisions, may fix ferry rates. Such rates 
may be fixed either by legislation or by contract, and 
rates once fixed are subject to change by the pubfic 
authorities. 

Within limitations affecting interstate and inter- 
nation ferriage, as discussed in Commerce § 95, the 
state, either directly or through an inferior body 
to which the power has been delegated, may fix 
the rates of ferriage,^^ even though there is no ex- 
press reservation of such power in the legislative 
grant of the franchise.^^ Under constitutional pro- 
visions conferring exclusive original jurisdiction 
on county" courts in matters relating to ferries, the 
county courts have power to fix ferriage rates, and 
subsequently enacted statutes purporting to confer 
jurisdiction on a railroad commission in ali matters 
pertaining to regulation and operation of ferries 
are ineffectual to transfer jurisdiction over ferry 
rates from the county court to the commission; 

Shaffer, 127 So. 472, 13 La.App. 
249, 

2S. Tenn.—Maxion County River 
Transp. Co. v. Stokes, 117 S.W.2d 
740, 173 Tenn. 347, 

3<k W.Va.—Huntington Cbamber of 
Commeroe v. Public Servicse Com¬ 
mission, 99 SJEL 285, 84 W.Va. 
81. 

25 C.J. p 1073 note 71. 

31. Mass.—Proprietors Charles Riv¬ 
er Bridge v. Proprietors Warren 
Bridgev 7 Pick. 344, sfcffirmed 11 Bet 
420, 9 BJBdL 773. 


213. Wash.—State ex rei. Couhtry 
Club of Seattle v. Department of 
Public Service, 86 P,2d 1104, 198 
Wasb. 37. 

24. Wash.—^State ex reL Country 
Club of Seattle v. I>epartment of 
Pul)lic Service, supra. 

bkeld to 1)0 based ou heaadng’ 
and 2xot on subsequent ev^itff 
A statemeut in a Department of 
Public Service order issued to ferry 
ooiixi)any relating to expenses “prior** 
to strike and an estimate of revenues 
based on pre-strike traffic. rates, abd 
labor conditions sbowed that order 
■wa» not issued as a resuit of occur- 
rence» and informatloii acquire^ aft- 


er close of hearing, notwithstanding 
order cited later occurrences in an 
attempt to show that conclusion 
reached was correet.—State ex rei. 
Country Club of Seattle v». Depart¬ 
ment of Public Service, supra. 

25. 111,—^Wiggins Ferry Co. v. East 

St. Louis, 102 in. 560. 

25 C.X p 1073 note 67. 

2a Ky.—Gates v. Commonwealth, 
105 S.W. 432, 127 Ky^ 395, 32 Ky.D. 
301, 

27. Ark.—Tndependence County v. 
jDuffey, 129 S.W. T94, 95 Ark. 352. 

28, Da.—State ex rei. Gtalatas v. j 
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nor does a constitutional amendment authorizing 
creation of a commission to correct abuses and ex- 
cessive charges by railroads, canals, and turnpike 
companies apply to ferries so as to deprive the 
county court of its exclusive original jurisdiction 
over ferriage rates.^^ Statutes empowering poHce 
juries of parishes to establish ferries and to fix 
rates except as to ferries within the control of mu- 
nicipal corporations, contemplate that the latter 
ferries shall be subject to municipal control of rates 
not established by the ferry franchise, and the right 
of a municipality to fix ferry rates arises from the 
police power and may be exercised either by con- 
tract with the grantee or by appropriate legisla- 
tion.^^ The pov^rer to regulate fares charged at 
a terminus within the state exists over corporations, 
even though incorporated under, and claiming the 
protection of, the laws of the state on the opposite 
side of the river but a statute authorizing a mu¬ 
nicipality to fix rates on a ferry operating between 
it and a point within another state has been con- 
strued as empowering the municipality to fix rates 
only from its landing to that in the other state and 
not to fix the return rate from the point of depar- 
ture in such other state.^5 

Fixing rates on establishment of ferry. Under 
the statutes in some States, rates must be fixed at 
the same time the ferry is established,but, under 
statutes so providing without further restrictions 
on the power, it is not necessary that the rates be 
fixed in the same order as that establishing the 

ferry.37 

Subsidies. Where a county contracts to pay a 
ferry proprietor subsidies for operating the ferry, 
and subsequently it is determined that such contract 
is invalid and the county is permitted to recover 
the sums paid as subsidies, the ferry company should 

Z2. Ark.—Gray v. DufCey, 238 S.W. 

60, 152 Ark. 291. 

Unlimited cliaracter of jurisdictional 
graoit 

A constitutional provision granting 
county courts jurisdiction “in ali 
matt^rg relating to . . . ferries" 

does not refer only to establishment 
of ferries, but on the contrary in¬ 
cludes regulation of rates as a part 
of the control of ferries committed to 
such agencies.—Gray v„ lOuffey, su¬ 
pra. 

33. La.—McNeely v. Town of Ti- 
dalia, 102 So. 422, 157 La. 338w 

Control of town 

Eelathre to fixing rates of a fferry 
Diot fixed by its franchise, the town 
within which it l^s its landing, and 
wh|ch was incorporated .m^or Act 
of 1898, iSTo. X36, has, under § 16 par 


be allowed to recover the reasonable value of Serv¬ 
ices rendered, as measured by the invalid contract 
and not by maximum ferry license fees.^^ 

Hearing. No notice or hearing is necessary to 
the exercise of the legislative power to fix ferry 
rates, and it is sufficient if persons affected are af- 
forded a hearing when it is attempted to execute 
the provisions adopted by legislation.23 

Posfing rates. Some statutes require the ferry- 
man to post the rates for transportation on the boat 
or in some conspicuous place in the approaches or 
entrance to the ferry, and impose a penalty for fail- 
ure so to do."^*! Under other statutes the failure to 
post the rates results in a forfeiture of the right to 
collect tolis,but under a statute so providing, 
failure to post rates of toll does not deprive the 
ferryman of his right to collect tolis where the 
passenger knows the rates, does not object to them, 
and accepts the Service under these circumstanc- 
es .^2 Such statutes have no application to ferries 
operating under a foreign charter in the absence^of 
a definite and plainly expressed statutory provision 
requiring it.^^ 

Change of rates. Rates, once established, may 
be reduced on giving notice, as required by statute, 
to the owner of the ferry, which notice must com- 
ply with a statutory requirement that it contain a 
statement of the proposed reduction. The judg- 
ment of the court cannot go beyond the reduction 
proposed in the notice.^^ Rates once fixed in a ju- 
dicial proceeding cannot be relitigated in another 
similar proceeding without showing a substantial 
change in conditions.^^ 

Contracts between a ferry company and a mu¬ 
nicipality as to rates are subject to the reserved or 
police power of the state and it may give juris- 

on other grounds 60 P.2d 16, 187 
Wash. 695. 

39. La.—McNeely v. Town of Vi- 
dalia, 102 So. 422, 157 La. 338. 

40. Ark.—State y. Arkadelphia Lum- 
ber Co., 67 S.W. 1011, 70 Ark. 
329. 

25 C.J. p 1074 note 89. 

41. S.C.—^Addison v. Hard, 17 S.C.L. 
431—Frazier v. Drayton, 11 S.C.L. 
471, 

42. S.C.—^Addison v. Hard, 17 S.C. 
L. 431. 

43. N.T.—Blanchard v, Hoboken 
Land & Irrip. Co,, 6 IST.Y.S. 279, 3 
Silv.Sup. 22. 

44w Ky.—Troutman v. Smith, 48 S. 
W. 1084, 105 Ky. 231, 20 Ky.L. 
1134. 

^ Ky.—Calhoun V. Alexander, 161 
S.W. 980, 156 Ky, 5^7,. ^ 


32, control of it.—McNeely v. Town 
of Vidalia, supra. 

34. N.J.—Fort Richmond & Bergen 
Point Ferry Co. v. Freeholders of 
Hudson County, 82 A. 729, 82 N.J. 
Law 536, aflirming 77 A. 1046, 80 
N.J.Law 614, and affirmed 34 S.Ct. 
821, 224 XJ.S. 317, 58 L.Ed. 330. 

35. Ohio.—City of Bellaire v. Bel- 
laire, Benwood & Wheeling Ferry 
Co., 136 N.E. 899, 105 Ohio St. 
247. 

33. Ky.—Lawless v. Reese, 4 Bibb. 
309. 

37k Ky.—Pentecost v. Mlller, 7 T.B. 
Mon. 312—Ackler v. Oldham, 1 A. 
K.Marsh. 471. 

38. Wash.—State ex rei. Washing¬ 
ton Nav. Co. V. Pieree County, 51 
P.2d 407, 184 Wash. 414, modifi^<^ 
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diction to a state department to change rates in 
alteration of the provisions of such contracts.^® 

b. Discriminatioii and Beasonableness of Bates 

Ferry rates fixed shouid be reasonable and nondis- 
criminatory, and the fssue of reasonableness is addressed 
in the first instance to the commission or other rate- 
making body although subject to JudiciaI review. 

Ferry rates fixed by public authorities must be 
fair and reasonable,and to be so must allovv a 
fair return on the value of the property employed 
in the public service,^^ valued as of the time of the 
inquiry,^^ after setting aside a proper sum for de- 
preciation and replacement,^® and after considera- 
tion of such factors as the state of the evidence 
may warrant under the law as applied to the cir- 
cumstances disclosed.^i The fact that a ferry was 
entirely paid for out of excessive profits realized 
from high rates in the past is immaterial in fixing 
rates for the future.^^ The reasonableness of the 


rate is ultimately a question for the court,^^ 
the order of the inferior body is, therefore, always 
subject to review by the court.^'^ However, a court 
ordinarily has no jurisdiction over the fixing of 
rates in the first instance, even thoiigh the case is 
before it on another point,^^ and if the rate fixed 
is not unreasonable, the court cannot interfere,^^ 
and judicial interference is permissible oniy where 
the rate fixing body acted arbitrarily or on a funda- 
mentally erroneous basis.^^ There is a presumption 
that the rate fixed by the ferry authorities is rea¬ 
sonable, and the burden is on complainant to show 

the contrary.SS 

c. Compliance with Established Ferry Tariff 

Rates charged by a ferry proprietor shouid compfy 
with established tariffsi, and contracts varying rates from 
such tariffs are invalid. 

A tariff for ferriage duly established is valid and 
effective unless and until modified, and may not be 


46. Wash.—State ex rei. Kitsap 
County Transp. Co. v. King- County, 
101 P.2d 327, 3 Wash.2d 392. 

47. Ark.—Fulton Ferrj* & Bridge Co. 
V. Huckins, 292 S.W. 353, 173 Ark. 
301. 

25 C.X p 1074 note 73. 

48. U.S.—Port Richmond & Bergen 
Point Ferry Co. v. Board of Chosen 
Freeholders of Hudson County, D. 

264 F. 99S. 

U.S.—Port Richmond & Bergen 
Point Ferry Co. v. Board of Chosen 
PYeeholders of Hudson County, su¬ 
pra 

Ark.—Fulton Ferr>' & Bridge Co. v. 
Huckins, 292 S.W. 353, 173 Ark. 
301. 

Past losses and profits not control- 
ling 

Past losses cannot be used to show 
that future ferry rates are con- 
fiscatory nor past profits to sustain 
confiscatory rates.—Fulton Ferry & 
Bridge Co- v. Huckins, supra. 

50. U.S. — Port Richmond & Bergen 
Point Ferry Co. v. Board of Chosen 
Freeholders of Hudson County, B. 
C.N.J., 264 F. 99S. 

Amortization allowanco 

Ferry company shouid have been i 
allowed amount claimed for amor¬ 
tization of piant until displacement 
by bridge in fixing rates.—Fulton 
Ferry & Bridge Co. v. Huckins, 292 
S.W. 353, 173 Ark. 301. 

SB Ar^—Fulton Ferry & Bridge 
Co. V. Huckins, supra. 

Additional arentad valne of ferry 
site silicee Corporation took over ferry 
as entire capital at stated valuation 
properly excluded from consider- 
ation In fixing rates. —Fulton Ferry 
& Bridge Co, v, Huckins, supra. 


Cost of liability insnrance was 

properly excluded from consideration 
as operating expense in fixing ferry 
rates.—Fulton Ferry & Bridge Co. v. 
Huckins, supra. 

Cost of reconditioning bank 

Reasonable amount for recondi- 
tioning river bank after overfiows 
shouid have been allowed as neces- 
sary operating expense in fixing fer¬ 
ry rates.—Fulton Ferry & Bridge Co. 
V. Huckins, supra. 

Zacreased value as going concera 
Consideration of increased value of 
ferry as going concem since organ- 
; ization of Corporation taking it over 
for capital ization at certain figure 
was not warranted, under evidence in 
fixing*rates.—Fulton Ferry & Bridge 
V. Huckins, supra. 

Stispension of travel 

Suspension of travel over ferry ap- 
proach because of overfiows was held 
not so probable, since raising of 
road, as to warrant allowance for 
loss of tolis or deereased income in 
fixing toll rates.—^Fulton Ferry & 
Bridge Co. v. Huckins, supra. 

5(2- Ark.—Fulton Ferry & Bridge Co. 
V. Huckins, supra. 

58. Ark.—Fulton Ferry & Bridge Co. 

V. Huckins, supra. 

25 C.J. p 1074 note 77. 

54. N.C.—Robinson v. Lamb, 36 S.E. 
29, 126 N.C. 492. 

55- N.C.—Robinson v. Lamb, supra. 

58- U.S.—Port Richmond & Bergen 
Point Ferry Co. v. Board of Chosen 
Freeholders of Hudson County, D, 
C.N.J., 264 F. 998. 

Ark.—^Fulton Ferry & Bridge Co. v. 
Hudkins, 292 S.W. 353, 173 Ark. 
301. 


57. Wash.—State ex rei. Kitsap 
County Transp. Co. v. King County, 

101 P.2d 327, 3 Wash.2d 392. 

Basing* rate on whole sy^tem not im- 
proper 

The department of public Service 
in fixing rates for ferry servioe on 
the Fauntleroy-Vashon Heights-Har- 
per route did not act arbitrarily or 
on a fundamentally wrong basis in 
regarding the ferry system, which 
operated ferries on many routes, as 
an integrated system, instead of bas¬ 
ing rates on the experience of each 
individual route.—State ex rei. Kit¬ 
sap County Transp. Co. v. King 
County, supra. 

Bates held not discriminatoxy as 
fixed by ordinance, in view of com- 
pany’s practical construction of same 
to apply equally to ali persons of 
same class.—City of Bellaire v. Bel- 
laire, Benwood & Wheeling Ferry 
Co., 13 Ohio App. 356, affirmed 136 N. 
E. 899, 105 Ohio St. 247. 

58. Ark.—Fulton Ferry & Bridge 
Co. v. Huckins, 292 S.W. 353, 173 
Ark. 301. 

Burden to show by preponderance bf 
evidbnce 

Owner of ferry has burden df 
showing by fairly reasonable pre¬ 
ponderance of evidence that the rate 
for Service fixed by town councii was 
not fair.—McNeely v. Town of Vi- 
dalia, 102 So. 422, 157 La. 338. 

Burden sustained 

Ark.—Fulton Ferry & Bridge Co. v. 
Huckins, 292 S.W. 353, 173 Ark. 
301. 

Burden not setstained 

La.—MbNeely r. Town of Vidalia, 

102 So. 422, 157 La. 338. 
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evaded by agreement between the ferry carrier and 
its patrons, as by a contract discriminating in favor 
of a particular shipper, such a contract not being 
sustainable on the plea that it benefits both ferry 
company and shipper.^^ Where a ferry tariff filed 
with the proper authorities in compliance with gov- 
erning provisions of law is in terms applicable to 
‘%uring autobusses or stages/^ it will be construed 
as applying to stages having a regular schedule as 
well as to those of irregular or no schedule, and 
since the tariff conveys such meaning, the fact that 
the ferry company may have had an intent to lim- 
it the tariff to irregular or occasional busses is not 
controlling.®® The fact that a contracting bus com¬ 
pany is also a connecting carrier with the ferry 
company does not change the shipper-carrier rela- 
tionship of the ferry company and bus company, so 


§ 26 

as to take their contract out of the rule against dis- 
crimination under established tariffs and permit ap- 
plication of contract rates instead of tariff fates.®^ 
However, a judgment reversing a departmental or- 
der enforcing special contract rates and requiring 
compliance with the established tariff in such a case 
does not preclude subsequent establishment of a 
new tariff which would apply generally and with- 
out discrimination.62 Where governing law ex- 
pressly permits issuance of commutation tickets at 
special rates, such exception has been construed as 
permitting a ferry to issue commutation tickets for 
vehicles and freight as well as passengers.^^ Ju- 
risdiction over a proceeding to recover the differ- 
ence between ferry rates paid and rates established 
by tariff is not, it has been held, vested exclusively 
in a department of public works.^^ 


IV. OPEEATION 


§ 26. Duties and Liabilities of Ferrymen 

In fulfillment of his primary duty to operate and 
transport, a ferryman shouid provide adequate boats and 
means of ingress and egress to and from the same. 

In connection with his primary duty to operate 
and transport, as discussed infra § 27, and in ful¬ 
fillment of his general obligations, a ferry proprie- 
tor is under a duty to provide adequate and suita- 
ble boats,65 and to use due care to keep the boats 
in good repair and running order,®^ and is bound 


to furnish adequate means of ingress and egress to 
and from the ferryboat^'? From the latter duty 
springs the right of ferry patrons to travel safely, 
by all appropriate means of travel, to and from the 
ferry over a terminal tract provided by the propri- 
etor.^S Where the ferry proprietor does not assume 
to furnish adequate means of conveyance to and 
from the ferry, it may not exclude local carriers 
from entering its terminal grounds to discharge pas- 
sengers at the ferry.A ferry company may not, 


59. Wash.—^Wolverton Auto Bus Co. 

V. Robinson, 274 P. 1056, 151 Wash. 

67. 

eo. Wash.^—^Wolverton Auto Bus Co. 

V. Robinson, supra. 

61- Wash.—Wolverton Auto Bus Co. 

V. Robinson, supra. 

62. Wash.—Wolverton Auto Bus Co. 

V. Robinson, supra. 

BTew g*eiieral tariff approved as nou- 

discriminatory 

(1) Ferry rates established for 
auto stag-es operated in regrular 
schedule through service were held 
in effect commutation rates for all 
such shippers and not private and 
special rates for benefit of particular 
shippers, even though established on 
application of such particular ship¬ 
pers.—Puget Sound Nav. Co. v. Di¬ 
rector and Supervisors of Depart¬ 
ment of Public Works, 289 P. 1006, 
157 Wash. 557, affirmed Puget Sound 
Nay. Co. v. Department of Public 
Wprhs, 295 P. 949, 160 Wash. 703. 

(2) In this coUnection, question of 
what was granted by departmental 
order is governed, not by relief com- 
plaint asked for, but by what br- 
der provides regarding allegedly dis- 
criminatory ferry irates.—Puget 
Sound Nav. Co: v. Director and Su¬ 


pervisors of Department of Public 
Works, supra. 

(3) Order that old ferry rate 
schedules are "inapplicable” to auto 
stages, was held not to intend, un- 
just discrimination.—Puget Sound 
Nav. Co. V. Director and Supervisors 
of Department of Public Works, su¬ 
pra. 

63. Wash,—Puget Sound Nav. Co. v. 
Director and Supervisors of De¬ 
partment of Public Works, 287 P. 
672, 156 Wash. 489. 

“Trucks loaded or ttnloaded” 

Tariff of ferry company authoriz- 
ing commutation rates for trucks 
loaded or unloaded was held not “un- 
just discrimination.”—Puget Sound 
Nav. Co. V. Director and Supervisors 
of Department of Public Works, 287 
P. 672, 156 Wash. 489. 

64- Wash.—Robinson v. Wolverton 
Auto Bus Co., 300 P. 533, 163 Wash. 
160. 

65. Mont.—State, v. Martin, 219 P. 
632, 68 Mont. 392. 

26 C.J. p 1077 note 39. 

Safety of boats and equipment see 
infra § 28. 

66. lowa.—rSlimmer v. Merry, 23 
lowa 90. 

Mont.—State v. Martin, 219 P. 632, 
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635, 68 Mont. 392, quoting Corpus 
Juris, 

67. Ark.—Importers’ & Exporters' 
Ins. Co. V. Jones, 266 S.W. 286, 
166 Ark. 370. 

N-J-—Yellow Cab Co. of Camden v. 
Risley, 141 A. 161, 102 N.J.Eq. 450 
—Public Service Ry. Co. v. Wee- 
hawken Tp., 119 A. 90, 94 N.J.Eq. 
88 . 

Begulatioxi by public authorities 

Where a public Service railway 
company, having been granted a 
right of way across the property of 
a railroad company to a ferry, at- 
tempted to fenee off such right of 
way, therehy excluding jitney com- 
petition, the township could resist 
erection of a fenee as a police meas- 
ure, the plaza through which the 
right of way extended, although not 
dedicated, being nevertheless affected 
with a public interest.—Public Serv¬ 
ice Ry. Co. V. Weehawken Tp., 119 
A. 90, 94 N.J.Eq. 88. 

68, N.J.—Tellow Cab Co. of Camden 
V. Risley, supra. 

Safety of means of ingress and 
egress generally see infra § 28. 

€9. N.J.—Philadelphia & Camden 
Ferry Co.. v. Johnson, 121 A. 900, 
94 N.J.Eq. 296, 
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consistently with its public duty, exclude ali busses 
from the ferry g'rounds while admitting ali otber 
public and private conveyances, even tbough use of 
the busses unduly congests the ferry terminal 
grounds and the bus operators are unprotected by 
contractual rights.'^® The duty referred to does not, 
however, include a requirement that the ferry pro- 
prietor furnish taxicab owners a place on the ter¬ 
minal tract on which to solicit business,'^! and so 
long as adequate facilities, such as means of in- 
gress and egress, are furnished to ferry patrons, the 
proprietor may use, or permit others to use, the ter- 
minal tract for any lawful purpose,’^^ and in this 
connection may grant One taxicab company an ex- 
ciusive right to solicit business on ferry grounds 
which the courts will protect by restraining a rival 
taxicab company from interfering therewithJ^ 
Opcration in compllance with sfatutory provi- 
sions. Where a municipality is authorized by the 
state to acquire and operate a ferry, it must regu¬ 
late and operate it in compHance with the govern- 
ing statutory or charter provisions.’^'^ 

§ 27. - Duty to Operate and Transport 

a. Duty to operate 

b. Duty to transport 

a. Duty to Operate 

The hoJder of a ferry franchtse is ordinarily under a 
duty to operate the ferry, but in the absence of statutory 
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prohibition may delegate such duty to another or tnay 
in a proper case discontinue operation. 

The acceptance of a ferry franchise imposes on 
the grantee the duty of operating the ferry,'^^ w^hich 
duty is, of course, limited to the extent to which 
the grantee has lawful right and power to oper¬ 
ate A railroad receiving legislative authority to 
operate a ferry as an extension and part of its rail 
line is under a duty to do soJ^ 

Delcgation of duty. Within limitations imposed 
by governing statutes, it is permissible to delegate 
the duty of operating a ferry.^^ 

Waivcr of, or relief from, duty of operation. The 
duty of operation is an obligation to the state which 
can be waived only by the state, and such waiver 
will not be presumed without the use of language 
in some statute clearly expressing or implying it 
It will not be inferred from the omission of officers 
of the state to take steps for enforcing the dutyJ^ 

In the absence of raandatory requirement of stat¬ 
ute, a public Corporation may discontinue operation 
of a ferry where, in the sound discretion of its offi- 
cials, such discontinuance is advisable.^^ 

b. Duty to Transport 

The operator of a public ferry is under a duty to 
transport passengers at reasonable hours, and failure to 
fuiflll his duty In such respect may subject him to dam- 
ages or penalty. A private ferryman ordinarily has no 
duty of transportation. 


PERBIE3 


7a N.J.—Philadelphia & Camden 
Ferry Co. v. Johnson, supra. 
Pttblic duty paramount 

A ferry company"s duty to the 
public is first and paramount, and 
Qualifies the right to controi its own 
property and adopt and execute reg- 
ulative measures, such as exclusion 
of ali motor busses from its termi¬ 
nal grounds.—Philadelphia & Camden 
Ferry Co. v. Johnson, supra. 
Occasioiial abuse of bus privileges 
That, in individual cases, inconsid¬ 
erate bus drivers have caused more 
or less delay at ferry terminal by 
failing to move on after discharging 
passengers, and by waiting for oirt- 
going passengers, does not entitle 
ferry company to injunction wholly 
excluding ali busses from the ter¬ 
minal grounda—^Pliiladelphia & Cam- 
deu Ferry Co. v. Johnson, supra, 

HBxclUBioa by grautee of rig-ht of way 
Where a railroad company grant- 
ed a tight of way to a public Service 
railway company to operate Street 
cars across a plaza glving access to 
the railroad companj^s ferri es, the 
public Service company oould nbt 
fenee its right of way as a regula¬ 
tioni of the plaza in the right of 
the railroad company, which, while 
having a right reasonably to regu¬ 


late the plaza, could not exclude lo- 
cal carri ers awaiting passengers from 
the ferry, it appearing that the fenee 
would have such effect.—Public Serv¬ 
ice Ry. Co. V. Weehawken Tp., 119 
A. 90, 94 N.J.Eq. 88. 

71. NIJ-—Tellow Cab Co. of Cam¬ 
den V. Risley, 141 A. 161, 102 N. 
J.Eq. 450. 

72. N. J.—Tellow Cab Co. of Cam- j 
den v. Risley, supra. 

73. K.J.—Tellow Cab Co. of Cam¬ 
den V. Risley, supra. 

74. Mas&—Attorney-General v. Bos¬ 
ton, 123 Mass. 460. 

75. U-S.—Charles River Bridge v. 
Warren Bridge, Mass., 11 Pet 420, 
9 KEd. 773. 

25 C.J. p 1075 note 10. 

Facilities defined see supra 5 1- 

76. N.T.—Matter of Wheeler, 115 N. 
T.S. 605, 62 Misc. 37, alErmed 121 
N.T.S. 1143, 137 App.BiV. 894. 

25 CJ. p 1076 note 11. 

77. Mass.—Brownell v. Old Colony 
R. Co., 41 N.E. 107, 164 Mass. 29, 
49 Am.S.R. 442, 29 B,R.A. 169. 

78. Wash.—^Raine v. Port of Seattle, 
203 P. 118 Wash. 168. 

BelegatiozL under power to lease 
The patrons pf a ferry. which had 

7U^ 


been acquired by a port as part of 
a comprehensive plan of port im- 
provement adopted by the voters of 
the port cannot complain that the 
port, which was expressly given pow¬ 
er to lease the ferry, had delegated 
its power to operate the ferry to a 
county which was authorized by law 
to operate and controi it, even though 
the sale of the ferry by the port to 
the county was forbidden by statute. 
—Raine v. Port of Seattle, supra. 

79. Mass.—Brownell v. Old Colony 
R. Co., 41 N.E. 107, 164 Mass, 29, 
49 Am.S.R. 442, 29 L.R.A. 169. 

80- Wash.—Woody v. Port of Seat^ 
tle, 203 P. 59, 118 Wash. 163- 
Other means of traas3;K>rtatioiL be^ 
comiug availablo 

A port which, in accordance with 
the vote of the people adopting a 
comprehensive plan of improvement, 
had acquired a ferry previously op- 
erated by a private Corporation, 
not required to continue its opera- 
tion at a constant ioss, which eould 
only be made good by taxatlon, where 
since the aequisition of the ferry 
Street car lines and payed roads had 
been constructed which furnish^* 
necessary transportation to the com-i 
munity served by the ferry—^Woody 
T, Fort of Seatjtle, suprs. v ' 
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It is the duty of a public ferryman to transport 
passengers at ali reasonable hours and without un- 
necessary delay,^^ and any person who is refused 
transportation or unreasonably delayed may main- 
tain an action for the damages sustained.^2 Under 
the statutes in some States a penalty may be recov- 
ered in such cases by the injured party, as shown 
infra § 32, which remedy has been held to be cumu- 
lative, and no bar to an action on the case for dam- 
ages.®^ In cases of refusal to transport across 
boundary waters between States, the statutory rem¬ 
edy can be invoked only where the refusal was to 
transport from the state where the statute is oper- 
ative.^^ No duty of transportation rests on a pri¬ 
vate ferry.^^ 

§ 28. -Liability for Injuries Generally 

a. In general 

b. Ferryman as common carrier 

c Care as to passengers and goods gen¬ 
erally 

d. Safe and seaworthy vessel 

e. Equipment and appliances 

f. Landings and approaches 

g. Contributory negligence 

h. Property in owner^s custody 

i. Liability of private and unlicensed 

ferrymen 

j. Liability of lessor and lessee 

k. Liability of municipal Corporation 


a. In General 

A ferryman owes the general public a duty to exer- 
cise reasonable diligence to prevent casualtles reasonabfy 
to be anticipated, but does not owe either a trespasser 
or a member of the general public the same degree of 
care that he owes passengers. 

A licensed ferryman owes the general public a 
duty to take all reasonable precautions to prevent 
casualties which may reasonably be anticipated and 
which the exercise of ordinary prudence and fore- 
sight on his part would prevent.^® A public fer¬ 
ryman is ordinarily regarded as a common carrier 
of passengers and property intrusted to his care 
and "held accountable for the exercise of due dili¬ 
gence in respect of their safety, as shown in fol- 
lowing subdivisions of this section; but neither un¬ 
der common-law principies nor under statutes mere- 
ly declaratory of the common law does he owe the 
carriefs duty of care to one not sustaining toward 
him the relationship of passenger, and a ferryman 
may not be held accountable for the injury or death 
of one not a passenger which occurs without breach 
of the ferryman’s duty toward the general public.^'^ 

A trespasser is not entitled to the same degree of 
care on the part of the ferryman as is due to pas¬ 
sengers, and those rightfully on the premises.^^ 

Gratuitous Service. Where a ferryman carries 
property gratuitously, he has been held liable for 
gross negligence only.^^ 

Operation in fog. The mere act of operating a 


«L Ala.—^Koretke v. Irwin, 13 So. 

943, 100 Ala. 323, 21 L.R.A. 787. 
lowa.—Slimmer v. Merry, 23 lowa 
90. 

25 C.J. p 1076 note 18. 

82. Ark.—Jabine v. Midgett, 25 Ark. 
474. 

25 C.J. p 1076 note 19. 

83. Tenn.—^Wallen v. McHenry, 3 
Humphr. 245. 

84. Ky.—Reeves v. Little,, 7 Bush 
469. 

85. Mich.—Meisner v. Detroit, Belle 
Isle & Windsor Ferry Co., 118 N. 
W. 14, 154 Mich. 545, 129 Am.g.R. 
493, 19 Ii.R.A.,N.S., 872w . • 

25 aj. p 1076 note 24. 

86. Ark.—Harris v. McClintock, 261 
S.W. 29, 164 Ark. 145. 

87. Ark.—^Harris v. McClintock, su¬ 
pra. 

ICotorlst mistakiii^ xnoored ferryboat 
for bridgre 

^Where plaintifFs deeedetit was 
towned by driving off end of ferry- 
^>oat, which was moored to shoi^ at 
nigtot, in l^lief that it was a bridge, 
the failure of owner to guard. agalnst 
such casualty was not neglig-ence, it 
not being: a contingency which could 


have been reasonably anticipated.— 
Harris v. McClintock, supra. 

Persons not invitees 

Where highway approaching- river 
afCorded extensive view of stream in 
daytime, and private road leading- 
from highway to river had never 
been and could not be used except 
to reach ferry, automobile driver 
and occupants of car who lost their 
way and, without any purpose of us- 
ing ferry, drove along private road 
to ferry landing and into river, were 
not invitees for whose death owner 
of private road and ferry was liable, 
since his only aoquiescence in use 
of road by publio was for access t9 
ferry. In this connection the court 
stated that it had been ruled that the 
mo torist was not a tresi>asser, and 
repiarked that its decision was lim- 
ited to ruling that it was error to 
submit the law as to invitees, and 
that the guestion, whether defendant 
might be liable for some breach of 
duty to the general public was left 
undecided.—Printy v. Reimbold, 205 
N.W. 211, 200 lowa 541, 41 A,L..R. 
1423, overruling 202 N.W. 122, 200 
lowa 541. 41 A.Ii.R. 1423. 

Rimaway horse 

The failure to keep up the bar- 
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riers on the boat while the boat is 
moored to the bank does not render 
the ferry owner liable for the loss 
of a runaway horse, passing over the 
boat into the water.—Evans v. Good¬ 
rich, 49 N.W. 188, 46 Minn. 388. 

Statute» relating to f erTyman*^» 
duty to his passengers are inapplica- 
ble to his duties to the general Pub¬ 
lic, and recovery may not be had for 
the death or injury of one not a 
passenger under such statute, recov¬ 
ery, if any, being imposed on com¬ 
mon-law grounds.—^Harris v. McClin¬ 
tock, 261 S.W. 29, 164 Ark. 145. 

88. N.Y.~Malloy v. Staten Island 
Rapid Transit R. Co., 28 N.T.S. 
979, 78 Hun 166. 

25 C-I. p 1077 note 35. 

89. Ga.—Self v. Dunn, 42 Ga. 628, 
5 Am.R. 544. 

N.J.—Dudley v. Camden & Philadel¬ 
phia Perry Co., 42 N.J.Law 25, 
36 Am.R 501. 

Services compensated f6r by Oounty 

Where the consideration fCr the 
operation of a public ferry was paid 
by the county for the benefit of the 
citizens, the servioes of the ferry- 
man w^re not gratuitous, so as to 
make him liable only for the conse- 
duences of gross negligence.—^Hll- 
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ferryboat in a fog is not negligence per se as re- 
gards the liability of the ferrjntian for injur>' to 
persons and property generally,^® and, as shown 
in Collision § 114, ferryboats are exempt from the 
usual duty to discontinue navigation during fogs. 

b- Ferrymaii as Common Carrier 

A Public terryman is ordinarily regarded as a com¬ 
mon carrier of passengers and property committed to 
his care. A private ferryman is not a common carrier. 

A public ferryman is a common carrier of pas- 
sengers.^^ As soon as a ferryman signifies his as¬ 
sent or readiness to receive the passenger, he be- 
comes liable for his safe transit and delivery.^- 
The duty to protect the passenger as a passenger 
continues until he has been landed.®^ 

Of property. A public ferrymian is generally re¬ 
garded as a common carrier of property,although 
some decisions limit the application of this doctrine 
and hold that while a ferryman is a common carrier 
in the sense that he cannot refuse transportation 
of goods to any person applying therefor, he does 
not assume the obligation of a common carrier with 
reference to the transportation of goods, but is lia¬ 
ble only in case of neglect or fault on his part.^^ 
As in the case of transportation of passengers, lia¬ 


bility attaches as soon as there is assent to receive 
the goods for transportation.^® 

A private ferryman is not a common carrier.®^ 

c. Oare as to Passengers and (^ods G-enerally 

A public ferryman must exercise the care required 
of a common carrier as to passengers and according to 
the generally accepted rule as to property which he 
transports. 

The status of a public ferryman as a common car¬ 
rier, as discussed in the preceding subdivision of 
this section, has led the courts to impose on him 
an insureris liability for property committed to his 
care, making him responsible for all damage except 
that resulting from an act of God or the public en- 
emy,^S although, as therein shown some authorities 
refuse to hold him to so great a degree of liability. 
In accordance with principies discussed in Carriers 
§§ 676-712, a ferryman, although a common carrier 
of passengers, is not an insurer of their safety,^^ 
but is held to exercise of the highest degree of care 
and foresight in the protection of their lives and 
persons.^ A ferr 3 nnan who fails in his duty to ex¬ 
ercise due care in respect of either passengers or 
property will be held responsible for resultant dam¬ 
age,^ although he will be relieved of responsibility 
where he has not failed in such duty.^ Negligence 


burn V. McKinney, SS So. 61, 209 Ala. 
229. 

90. Md.—Adams v. Carey, 180 A. 815, 
172 Md. 173. 

91. N.J.—Williams v. Pennsylvania 

R. Co., 115 A. 447, 96 N.J.Daw 350, 
affirmed 117 A. 927, 97 N.J.L^w 585. 

Va.—City of Portsmouth v. Madrey, 
191 S.EL 595. 158 Va. 517—Chesa- 
peake Ferry Co. v. Cummingrs, 164 

S. E. 281, 158 Va. 33, 82 AL..R. 790. 
Wasb..—McLain v. Easley, 262 P. 975, 

146 Wash. 377, modified in other re- 
speets 264 P. 714, 146 Wash, 377. 
25 C.J. p 1074 note 94. 

92- U.S.—Riley v. Vallejo Ferry Co., 
D.C.Cal., 173 P. 331. 

25 C.J. p 1074 note 96. 

93- Mass.—Dodge v. Boston & B. SS. 
Co., 19 N.E. 373, 148 Mass. 207, 12 
Am.S.R. 541, 2 L.R.A. 83. 

25 C.J. p 1075 note 98. 

94. Ark.—Importers" & Exporters* 
Ins. Co. V, Jones, 266 S.W. 286, 166 
Ark. 370. 

Tex.—Bean v. Hinson, Civ.App., 235 
S.W. 327. 

Wash.—McLain v. Easley, 262 P. 975, 
146 Wash. 377, modified in other 
. resp^ets 264 P. 714, 146 Wash. 377. 
CX P 1075 note 2. 

95- U.S.—The Nassan, B.C.N.T., 182 
F. 696, revereed on other gronnds 
188 P. 46, 110 C.C.A. 184, error de- 
nied 32 524, 223 U.S. 722, 56 

ILJgSd. 630: 

25 C.J. P 1075 note 6, 


95, S.C.—Cohen v. Hume, 12 S.C.Li. 
439. 

Tenn.—^Wilson v. Alexander, 88 S.W. 

935, 115 Tenn. 125. 

25 C.J. p 1075 note 7. 

97- Ark.—St. Paul P. & M. Ins. Co. 
V. Harrison, 215 S.W. 698, 140 Ark. 
158. 

G-a.—Self V. Dunn, 42 Ga. 528, 5 Am. 
R. 544. 

25 C.J. p 1075 note 4. 

98. Tex.—Bean v. Hinson, Civ.App., 
235 S.W. 327. 

25 C.J. p 1075 note 3. 

99. La.—^Johnson v. Bisso Ferry Co., 
127 So. 661, 13 Iia.App. 159. 

Pa.—Hendricka v. Pyramid Motor 
Freight Corporation, 195 A. 907, 328 
Pa, 570. 

Va.—City of Portsmouth v. Madrey, 
191 S.E. 595, 168 Va. 517. 

Keed only exonerate itself from neg- 
ligence 

Ferryboat is not insurer of passen- 
ger^s safety, and has burden only to 
exonerate itself from negligence and 
not to demonstrate reason why acci¬ 
dent happened.—Gates v. Bisso Fer¬ 
ry Co., La.App,, 172 So. 829. 

1. N.J.—Williams v. Pennsylvania 

R. Co., 115 A. 447, 96 3S;,J.Uaw 
350, affirmed 117 A. 927, 97 N.J.Liaw 
585. 

Va.—City of Portsmouth v. Madrey, 
191 S.E. 595, 168 Va. 517—Chesa- 
peake Ferry Co. v. Cummings, l64 

S. m 281, 158 Va. 33, 82 A.31i.R 790. 


I Duty of striet diligence 
I ■ Ferry company is bound to use 
strictest diligence that means of 
conveyance employed and circum- 
stances will permit in receiving a 
passenger, conveying him to his des- 
tination, and setting him down safe- 
ly.—^Alford v. Bisso Ferry Co., La. 
App., 161 So. 368. 

2. Mass.—Townsend v. Boston, 72 N. 
E. 991, 187 Mass. 283. 

N.J.—^Williams v. Pennsylvania R. 
Co., 115 A. 447, 96 N.J.Law 350, 
affirmed 117 A. 927, 97 N.J.Law 585 
—Peters v. Philadelphia & C. Fer¬ 
ry Co., 72 A. 106, 77 N.J.Law 540- 
N.T.—Cash V. New York Cent. & H. 
R. R. Co., 67 N.T.S. 823, 56 App.Div. 
473. 

25 C.J. p 1076 note 26. 

Common-law duty of reasonable eare 
Irrespective of whether or not stat- 
utes defining a ferryman's duty ap- 
ply, ferryman operati ng intercounty 
ferry has common-law duty of at 
least using reasonable care to safe- 
guard patrons.—McLain v. Easley, 
272 P. 66, 150 Wash. 148. 

3. I>a.—^Johnson v. Bisso Ferry Co., 
127 So. 661, 13 La.App. 159. 

Dodury to passeng^ hy auto«»£oMle 
La.—Johnson v. Bisso Ferry Co.^ su- 
pra. 

XAst d^r dhanee doctrine 

Where there was no proof that 
any one connected with train move^ 
ments saw passenger on raiis of feiv 
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in operation may consist of a number of concur- 
ring elements, no one of which in itself is suffi¬ 
cient to establish actionable negligence.^ It is not 
necessary that the ferryman should have had notice 
that a failure to take certain precautions would re¬ 
suit in accident, if the possibility of its happening 
was ciear to the ordinarily prudent mind,^ and he is 
chargeable with knowledge that automobiles may 
not be, at all times, under adequate control,® al- 
though the ferryman is under no duty to inspect 
each car or as it comes aboard to ascertain wheth- 
er its brakes and other machinery are in good work- 
ing order.’^ Where the accident is an extraordinary 
one that could not reasonably have been anticipated 
as resulting from the ferryman^s alleged negligent 
act, the ferryman is not liable.^ Where it is sought 
to hold a ferryman for negligence of his employees, 
there must be proof that the negligent act was the 
act of an employee,^ and that the employee’s act 
was within the course and scope of his employ- 
ment.i® 

Animals. A ferryman may, as in the case of 
damage to other property, be held responsible for 
damage to animals resulting from his negligence^i 
and is chargeable with knowledge that animals are 
easily frightened he is not chargeable for 


§ 28 

loss or injury due to the animal’s own resti ve or 
vicious character.13 The act of swimming cattle 
across a river is no part of a ferryman’s legal duty 
and he cannot be held liable for its nonperform- 
ance.^^ 

Expulsion of pussenger, A ferr 3 nnan has no right 
to expel a passenger from a ferryboat for violat- 
ing a rule of the corapany without first informing 
the passenger of the existence of the rule, nor has 
he any right to touch the person of the passenger 
without first notifying him that unless he leaves 
the boat such extreme measures will be resorted 
to.is However, the use of only sufficient force to 
compel a passenger to alight at destination as re- 
quired by the rules of the ferry is not actionable.^^ 

d. Safe and Seaworthy Vessel 

The ferryman should furntsh a seaworthy boat, prop- 
erly manned and equipped, and maintatn tt in a safe 
condition; but he is not obligated to guard against extra¬ 
ordinary accldents not reasonably to be anticipated and 
fulfills his duty by adopting methods of construction fol- 
lowed by others and found by experience to be efficient 
and safe. 

As a common carrier of passengers, under the 
rule discussed supra subdivision b of this section, a 
ferr 3 mian owes his passengers a duty to exercise 
due care to provide a reasonably safe vessel,and 


ryboat used to transport trains across 
river when train could or should 
have been stopped in time to avoid 
feilling- him, last ciear chance doc- 
trine did not apply.—Bowling v. Tex¬ 
as Paciflc-Missouri Pac. Terminal R, 
Co., La,App., 154 So. 65. 

4. La.—Aiken v. Southern Pac. Co., 
29 So. 1, 104 La. 157. 

25 C.J. p 1077 note 27. 

5. N.T.—Meisle v. New York Cent. 
& H. R. Co., 114 N.E. 347, 219 N. 
T. 317, Ann.Cas.l918E 1081. 

Duty to anticipate unnUy couduct of 
crowd 

Where ferry company knew that a 
large, rough, and boisterous crowd 
left dock for a particular trip, but 
placed no waming signs or guards in 
the waiting room, company was un¬ 
der a duty to take reasonable pre- 
caution to prevent injury to passen¬ 
gers by rushing and crowding of 
persons assembled.—Rambo v. Fu¬ 
get Sound Nav. Co., Wash., 123 P.2d 
355. 

6. U.S.—Shepard v. Reed, C.C.A. 
Tenn., 26 P.2d 19. 

25 C.J. p 1077 note 30. 

In supervising parking- of auto- 
uobiles on ferry, operator was 
charged with knowledge, and duty 
to anticipate, that automobiles are 
not always under adequate control. 
—Chesapeake Ferry Co. v. Cummings, 


164 S.E. 281, 158 Va. 33, 82 A.L.R. 
790. 

7, Pa.—^Hendricks v. Pyramid Motor 
Freight Corporation, 195 A. 907, 
328 Pa, 570. 

8. N.T.—Cleveland v. New Jersey 
Steam-Boat Co., 26 N.E. 327, 125 
N.Y. 299. 

25 C.J. p 1077 note 31. 

XTnexpected cranking* of txnck in gear 

Where, when ferryboat was about 
flfty feet from landing place, driver 
of large and heavy tractor truck, in- 
adequately equipped with working 
brakes, cranked motor while it was 
in gear, in violation of federal stat¬ 
ute, when there was no one in cab 
of truck, causing truck to move for- 
ward before driver could get con¬ 
trol of it and pushed against two 
cars ahead, causing car first in line 
to plunge through closed barrier gate 
and Steel cable into water, causing 
death of driver, legal liability for 
death of driver was solely on owner 
of tractor truck, and there was no 
liability on ferry company, notwith- 
standing steel cable barring passage 
was not properly fastened and that 
second car in line was not properly 
blocked, since conduct of driver of 
tractor truck in cranking truck was 
so extraordinary as not to have been 
foreseeable.—^Hendricks v. Pyramid 
Motor Freight Corporation, 195 A. 
907, 328 Pa. 570. 
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9. Mass.—Joy v. Winnisimmet Co., 
114 Mass. 63. 

N.Y.—Cleveland v. New Jersey 

Steam-Boat Co., 68 N.Y. 306. 

25 C.J. p 1077 note 33. 

10. Pa.—Scanlon v. Suter, 27 A. 963, 
158 Pa. 275. 

25 C.J. p 1077 note 34. 

11. Ohio.—^Wilson v. Hamilton, 4 
Ohio St. 722. 

Pa.—Bauer v. Verona Ferry Co., 33 
Pa.Super. 607. 

12- Miss.—Sparkman v. Graham, 30 
So. 713, 79 Miss. 376. 

Tenn.—^Wilson v. Alexander, 88 S.W. 

935, 115 Tenn. 125. 

25 C.J. p 1077 note 29. 

13. Ky.—^Hall v. Renfro, 3 Mete. 51. 

14. 111.—^Einstman v. Black, 14 111. 
App. 381. 

15. N.J.—Compton v. Van Valken- 
burgh & N. J. R. T. Co., 34 N.J. 
Law 134. 

16. La.—Young v. Southern Impr,, 
etc., Co., 84 So. 168, 146 La. 882. 

17. U.S.—Henson v. Fidelity & Co- 
lumbia Trust Co., D.C.Ky., 3 F. 
Supp. 950, affirmed, C.C.A, 68 F.2d 
144, rehearing denied 69 F.2d 778. 

Dxety to use highest degfree of care 
in. fumishing vessel 
A common carrier, such as a ferry¬ 
boat, is bound to use the highest de- 
gree of care in furnishing a safe con- 
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his duty in such respect is absolute^^ and nondele- 
gable.^^ The fero^an must furnish a seaworthy 
ferr>'boat,20 manned and equipped for ali norxnal 
purposes,2i and keep it in a safe condition, free 
from anything Hkely to cause injury to passengers 
or their property.^^ However, the ferr 3 mian ful- 
fills his duty in construction of ferryboats by adopt- 
ing methods in general use which have been found 
efficient and safe,23 and mere failure to provide suf¬ 
ficient seats for ali passengers that a boat can safe- 
ly carry is not of itself proof of negligence.24 He 
is not required to put himself to unreasonable ex¬ 
pense and trouble to guard against all possible ac¬ 
cident,-^ nor, on the other hand, is it necessary that 
he shouid have had notice of the particular method 
in which an accident wouid occur, if the possibility 
of an accident was ciear ^to the ordinarily prudent 
eye,^® The application of these rules is limited to 
cases where the loss or injury arises in the opera- 
tion of the ferry and to one entitled to its service.^'^ 


e. and Appliances 

A ferrymarr is under a duty to provide his boat with 
such equipment as is necessary for the safe transportation 
of passengers and property, but need not furnish appli- 
ances of a character to safeguard against casualties not 
reasonably to be anticipated. 

A ferryman must equip his boat with such appli- 
ances as are necessary to secure the safety of pas¬ 
sengers and property in transportation,such as 
barriers^^ and mooring appliances,^® and the suffi- 
ciency of the equipment and its installation will be 
measured by the high Standard of care imposed on 
a common carrier.^l It is not necessary that the 
ferryman shouid have had notice that his failure to 
provide safeguards wouid resuit in accident, if the 
possibility of accident shouid have been foreseen.^2 
However, the ferryman need not equip his boat so 
as to prevent abnormal casualties of a character 
not reasonably to be anticipated,and negligence 
cannot be predicated, on the use of the means af- 
farded passengers to land, where such means have 
been in common use for many years, and have nev- 


veyance.—^Wood v, Washington Nav. 
Co., 95 P.2d 1019, 1 Wash.2d 324. 

18. U.S.—Henson v. Fidelity & Co- 
lunlbia Trust Co., D.C.Ky,, 3 P- 
Supp. 950, afSrmed, C.C.A., 88 P. 
2d 144, rehearing denied 69 F.2d 
778. 

19. U.S.—Henson v. Pidelity & Co¬ 
lum bia Trust Co., supra. 

20. U.S.—^Henson v. Pidelity & Co- 
lumbia Trust Co., supra. 

21. Pa.—Hendricks v. Pyramid Mo¬ 
tor Preight Corporation, 195 A- 907, 
328 Pa. 570. 

Tex.—Bean v. Hinson, Civ.App., 235 
S.W. 327. 

Competent atteudants and necessary 
egnipnient 

Ferrymen are bound to provide 
proper boats, with competent attend- 
ants, and to eguip them with all oth¬ 
er things necessary and proper for 
the maintenance of the ferry in an 
efficient state and safe condition.— 
Bean. v. Hinson, supra. 

22. Mont-—State v. Martin, 219 P. 
632, 635, 68 Mont. 392, quoting 
Corpus Jnxis, 

aJ. p 1^77 note 41. 

23; [La,—Johnson v. Bisso Ferry Co., 
127 So. 661, 13 La.App. 159. 

24). US-—^Burton v. West Jersey 
Ferry Co., Pa., 5 S,Ot 960, 114 U. 
S. 474, 29 L-Ed, 215. 

25«r N.T.—^Meisle v. New York Cent. 
& H. R. Co., 114 N.K 347, 219 N. 
‘Y. 317, Ann.Cas.l918E 1081. 

28; N.Y.—^Meisle v. New York Cent. 
& H. R. Co., supra. 

27. Minn. —^Evans v. Goodrich, 49 N. 

W. 188, 46 Minn. 388. 

25 C.J. p 1078 note 45. 


28. U.S.—Shepard v. Reed, C.C.A. 
Tenn., 26 F.2d 19. 

Pa.—Hendricks v. Pyramid Motor 
Preight Corporation, 195 A. 907, 328 
Pa. 570. 

25 C.X p 1078 note 47. 

29. Va.—Chesapeake Ferry Co. v. 
Cummings, 164 S.K 281, 158 Va. 
33, 82 A.L.R. 790. 

25 CJ. p 1078 note 47 Cal-[c]. 
Concrete duty 

Ferry operator owes abstract duty 
to provide proper safeguards to pre¬ 
vent automobiles from going over- 
board, which becomes concrete duty 
on emergency arising.—Chesapeake 
Ferry Co. v. Cummings, supra, 
Coniarary cnstom 

A ferryman is not excused for fail¬ 
ure to provide adequate barriers by 
the fact that it was customary to 
operate boats on that river without 
gates or chains, it not being enough 
that his and other ferries may have 
carried animais safely without these 
protective measnres.—Bean v. Hin¬ 
son, TKS.Civ.App., 235 S.W. 327. 

Mere conjecture that harriers 
WDUld not have prevented acci¬ 
dent cannot excuse the ferryinan for 
failure to provide such barriers.— 
Shepard v. Reed, C.C.A.Tenn., 26 F. 
2d 19. 

30. Miss.—^Richards v. Puqua, 28 
Miss. 792, 64 AnuD. 121. 

25 C.J. p 1079 note 59. 
oC iiutP^ction 

(i) Owner of ferry could not mere- 
ly reiy on previous safe use of fer¬ 
ry Chain when disembarking occu- 
pants of truck.—Henson v. Fidelity 
& Columbia Trust Co., C.aA.Ky., 69 
F.2d 778, denying rehearing 68 P.2d 
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144, which affirmed, D.C.. 3 F.Supp. 
950. 

(2) Visual inspection of chain 
made by blacksmith which broke 
when truck was being driven off 
ferry was held not exercise of rea- 
sonable care.—Henson v. Fidelity & 
Columbia Trust Co., D.C.Ky., 3 F. 
Supp. 950, affirmed, C.C.A., 68 F.2d 
144, rehearing denied 69 F.2d 778. 
Manafactare of Chain 

Where ferry chain used to moor 
boat to dock broke when heavy truck 
was being driven off ferry, resulting 
in death of occupants, owner was 
held negligent in equipping ferry 
with a Chain defectively welded by 
local blacksmith instead of with a 
factory-made chain.—Henson v. Fi¬ 
delity & Columbia Trust Co., C.C.A. 
Ky., 68 F.2d 144, affirming, D.C., 3 F. 
Supp. 950, and rehearing denied, C.C. 
A., 69 F.2d 778. 
isrumher of chains 

Ferry owner was held negligent in 
not having two chains, where chain 
broke while truck was being driven 
off ferry, and occupants were 
drowned.—Henson v. Fidelity & Co¬ 
lumbia Trust Co., p.UKy., 3 F.Supp. 
950, affirmed, C.C.A., 68 F-2d 144, 
rehearing denied 69 F.2d 778. 

31. U.S.—^Henson v. Fidelity & Co¬ 
lumbia Trust Co., C.C.A,Ky., 68 F. 
2d 144, affirming, D.C., 3 F.Supp. 
950, and rehearing denied, C.C.A., 
69 F.2d 778. 

32. N.Y.—Melsle v. New York Cent, 
& H. R. Co., 114 N.E. 347, 219 N.Y. 
317, Ann.Cas.l918E 1081. 

33. Pa.—^Hendricks v. Pyramid Mo¬ 
tor Freight Corporation, 195 A. M7, 
328 Pa. 570. 
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er been found to be dangerous or ineflfective.^^ 
Statutory requirements in some States as to the 
equipment of boats, and regulations passed by prop- 
erly authorized boards or commissions, will affect 
the issue whether or not sufficient care in this re- 
spect has been used in a particular case,35 but it 
has been held that an order of court pursuant to 
such statutes, excusing the keeper of a ferry from 
having certain appliances on his boat, does not re- 
lease him from any part of his liability at common 
law.36 Where the duly authorized board makes 
no requirement as to particular appliances, that fact 
gives rise to a presumption which is entitled to some 
weight in determining the question of legal duty.37 

f. Landings and Approaches 

A fepryman shouid provide safe landing places and 
approaches to the ferryboat, but need not guard against 
accidents not reasonably foreseeable, and may not be 
made to respond in damages for casualties occurring 
off his premises and in the public highway. 

In compliance with his duty to maintain adequate 
means of ingress and egress from and to the ferry¬ 
boat, discussed supra § 26, a ferryman shouid main¬ 
tain safe and suitable landings and approaches,33 
and his liability for maintenance of an unsafe land¬ 
ing place attaches, even though the ownership of the 
landing is in another.3^ The duty to remedy obvious 
dangers is not less stringent because of the fact that 
a large number of persons pass over the ferry with- 
out injury.^^ The duty as to the safety of landings 
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applies not only to the immediate means of getting 
on and off the boat, but also requires the ferryman 
to furnish safe passageways between the ferryhous- 
es and the streets,^^ and the common carrier’s duty 
to provide safe means of passage between the streets 
and the carrier’s means of transportation applies to 
the ferryman.'^^ Passageways habitually used by 
foot passengers, although designed for vehicles, 
must be kept in reasonably safe condition for foot 
passengers.*^3 xbe ferrymaffs liability will not, 
however, be so far extended as to make him re- 
sponsible for injuries occurring off his premises and 
on the public highway.^^ 

There is no duty to guard against all possible ac- 
-cidents which could not reasonably have been fore- 
seen;^s but the ferryman is under a duty to antici¬ 
pate and guard against reasonably foreseeable acci- 
dents,45 and the extraordinary character of the ac¬ 
cident does not relieve him from liability, if it was 
in fact caused by his negligent act.'^'^ He is not 
hound to adopt new and improved methods, where 
those already in use are reasonably safe.^3 Where 
he does adopt the best appliances known, he will 
not be responsible for an injury resulting from a 
condition impossible to remedy, ^3 the evidence 

must affirmatively show that the condition is such 
as to be impossible to remedy.^^ 

g. Contributory Negligence 

Contributory negligence of a ferry user may bar his 
recovery. The ferryman's rules and existing customs are 


34. N.Y.—Scribner v. Long Island 
R. Co.. 88 N.Y. 351—Loftus v. Un¬ 
ion Ferry Co., 84 N.Y. 455, 38 Am, 
R. 533. 

25 aj. p 1078 note 50. 

35. Conp.—Gillette v. Goodspeed, 37 
A. 973, 69 Conn. 363. 

36. Term.—Sanders v. Young-, 1 Head 
219, 73 Am.D. 175. 

37. Conn.—Gillette v, Goodspeed, 37 
A. 973, 69 Conn. 363. 

25 C.J. p 1078 note 53. 

38. La.—Alford v, Bisso Ferry Co., 
App., 161 So. 368. 

^ 0 .—Burke v. St. Louis Southwest- 
ern R. Co., 97 S.W, 683, 120 Mo. 
App. 683. 

Wash:.—Simmons y. Anderson, 13 P. 

2d 73, 169 Wash. 165. 

W.Va.—Quinn v. Flesher, 103 S.E. 

300, §5 W.Va. 451. 

,25 aj. p 1078 note 54. 

Dock aad appurteuaiices 
Ferryman is under duty to passen- j 
rers to keep dock and appurtehances ■ 
in reasoimbly safe conditiop.—Sim- 
mons y. Andei*son, 32 P.2d 1005, 177 
Wash. 591. 

aproiL 

In suit by ferry passehWer who feli 

36C.J.S.-46 


when apron, hinged to grangway and 
with its free end resting- on floating 
pontoon, rose and tripped her, ferry 
company was held negligent—Alford 
V, Bisso Ferry Co., La-App., 161 So. 
368. 

38. N.J.—Portein y. Delaware, L. & 
W. R, Co., 100 A 194, 90 N.JAaw 
137—Yetter v. Gloucester Ferry 
Co., 69 A. 1079, 76 N.J.Law 249. 

,40. La.—Alford v. Bisso Ferry Co., 
App., 161 So. 368. 

N.Y.—Bartholomew v. Poughkeepsie 
& H. Ferry Co., 7 N.Y.S. 785, 55 
Hpn 605. 

4L U.S.—Magorio v. LitUe, C.C.N. 

Y., 25. F. 627, 23 Blatchf. 399. 

Pa.—Bauer v. Verona Ferry Co., 33 
Pa. Super. 607. 

25 C.J. p 1079 note 57, 

4a. Pa.—Calhoon v. Pittsburgh Coal 
Co., 194 A. 768, 128 Pa.Supe'r. 582— 
All en y. Delaware Riyer Ferry Co. 
of i New Jersey, 177 A. 201, 117 Pa, 
Super. 142. 

NegUgeiice not showu 

Pa—Allen v. Delay^are River Feri^y 
. Co. of New Jersey^ supra , 

43. N.Y.—^Wolf V. Brooklyn i^rrY 
Co., 66 N.Y.S. 298, 54 App.Div. 67. 
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44. Pa—Calhoon y. Pittsburgh Coal 
Co., 194 A. 768, 128 PaSuper. 582, 

Ice oa roadway leading to ferry 
Pa—Calhoon v. Pittsburgh Coal Co., 
supra. 

45. Ky.—Tolin v. Terrell, ll7 S.W, 
390, 133 Ky. 210. 

25 C.J. p 1079 note 60- 

46. La—^Alford v. Bisso Ferry Co,, 
App., 161 So. 368. 

47. N.Y.—Cash v. New York Cent. & 
H. R. R. Co., 67 N.Y.S. 823, 56 App. 
Div. 473. 

48. Mass.—'Le Barron v. East Bos¬ 
ton Ferry Co., 11 Allen 312, 87 Am. 
D. 717. 

N.Y.—Scribner v. Long Island R. Co., 
88 N.Y.S. 351. 

Pa—Bauer v. Verona Ferry Co., 33 
PaSuper. 607. 

49. N.Y.—Race v. Union Ferry Co., 
34 N.E. 280, 138 N.Y. 644—Duke 
v. Tenth St. & Twenty-Third St. 
Ferry Co., 29 N.Y.S. 739, 9 Misc. 
268, affirmed 41 N.E. 88, 145 N.Y. 
640. 

25 C.J. p 1079 note 63, 

50. N.Y.—^Spero v. Long Island R, 
Co., 47 N.Y.S. 1093, 21 Misa 683. 

25 C.J. p 1079 note 64. 



FEBRIES 


36 C.J.S. 


§ 28 


relevant to the issue of contributory negligence although 
not necessarily controHing. 

A passenger may assume that the ferryman has 
performed his full duty toward him in the main- 
tenance and operation of the boat, in the absence of 
circumstances putting him on guard,^! and if he 
conducts himself as a reasonably prudent man 
would under the circumstances, he will not be held 
guilty of contributory negligence.52 However, if, 
acting on the assumption of the ferryman^s full per- 
formance of his obligations, the passenger stili con¬ 
ducts himself without a reasonable degree of care 
under the circumstances, and if his negligence con- 
rributes to his injury, he cannot recover against the 
ferryman. ^3 Nonperformance of a ferryman’s ob- 
ligation to the passenger does not relieve the pas¬ 
senger from the duty of exercising proper care, un¬ 
der circumstances showing the passenger^s knowl- 
edge of existing conditions.^^ 

Boarding or leamng boat A passenger may be 
denied recovery for injuries sustained while board¬ 
ing or leaving a ferryboat where they were caused 
by his contributory negligence,^^ as where he at- 
tempted to board a ferryboat after it left its moor- 
ings,5® or failed, without excuse for doing so, to 
look where he was walking in passing between the 
dock and feriy^boat.^'^ Where a landing place is 
sufficiently safe for persons of ordinary prudence, 
and the passenger is injured by failure to exercise 
such prudence, he cannot recover.^S 
On the other hand, a passenger injured while 


boarding or leaving a ferryboat may recover for 
negligence of the ferry proprietor where the plea 
of contributory negligence is not sustained under 
the facts.^9 A passenger is justified in assuming 
that when the guard chains are taken down, or the 
gates opened for passengers to leave, the boat will 
remain securely fastened.®® He may also assume 
that the landing place is in a safe condition,^! and 
when following immediate^ behind other passen¬ 
gers need not examine particularly to see if there 
is a vacant place between the bridge and the boat.62 
A driver of a wagon may rely on the skill of a 
ferryman who directs his movements, even though 
he knows that the ferry is not fastened.®^ It is not 
negligent for the owner of a young horse to take 
it on a ferryboat, even though it is timid and easily 
frightened,^^ nor for a truck driver to stand up- 
right on his truck while it is being driven onto a 
ferryboat,65 nor for a driver to start his horse and 
wagon up a steep drop following a heavy team when 
he sees a deck hand standing there whose duty it 
is to block teams going up the drop.^® The exist- 
ence of customary methods in boarding or leaving 
a ferryboat at a particular place has a bearing on 
the legal character of the act, whether negligent 
or otherwise.6'^ It has been held not negligent for 
a passenger to step over the guard chain and pass 
to the wharf before the boat is secured, even though 
contrary to the rules of the ferry company, it be¬ 
ing in evidence that it was customary for passen¬ 
gers to leave the boat in that way,68 or for a pas¬ 


si. Mich.—Flanagan v. Arnold, 210 
N.W. 256. 236 Mich. ISO. 

Wash.—Wood v. Washington Nav. 

Oo., 95 P.2d 1019, 1 Wash.2d 324. 
25 C.J. p 1079 note 66. 

Operation tmder daugeroits condi- 
tions 

Where plaintifiTs decedent was in- 
experienced in the matter of boats 
and was assured by the operator of 
a small launch used as a ferry that 
it was safe to undertake the trip 
despite adverse weather conditions, 
and where the boat sank owing to 
rough water and plaintiff's decedent 
was drowned, recovery could be had 
as against the defense of contribu¬ 
tory negligence, since plaintiff’s de¬ 
cedent was justified in relying on the 
assurances of the ferry operator that 
it was safe to undertake the trip un¬ 
der prevailing conditions.—Flanagan 
V. Amold, 210 N.W. 256, 236 Mich. 
180. 

52. N.J.—Peters v. Philadelphia & 
a Ferry Co., 72 A. 106, 77 N.J. 
Xiaw 540. 

N.Y.-i—Bartlett v. New York & S. B. 
P. & S. Transp. Co., 8 N.Y.S. 309, 
57 N.Y.Super. 348. 


Pa.—Amos v. Belaware River Ferry 
Co., 77 A. 12, 228 Pa. 362. 

25 C.J. p 1079 note 67. 

53. La.—Williams v. Union Ferry 
Co., 52 So. 678, 126 !La. 502, 139 
Am.S.R. 542. 

25 C.J. p 1079 note 68. 

54. III.—Keokuk Packet Co. v. Hen- 
ry, >50 III. 264. 

25 C.J. p 1079 note 69. 

55. Ky.—Neal v. Ashland-Ironton 
Transfer & Ferry Co., 256 S.W. 
721, 201 Ky. 332. 

Boat not yet fastened to dock 

A woman ferry passenger, negli- 
gently invited to land, and who at- 
tempted to step from the boat when 
she knew there was a space between 
it and the fioat and that the boat had 
not been fastened, and while it was 
stili in motion, was gruilty of con¬ 
tributory negligence as a matter of 
law.—^Neal v. Ashland-Ironton 
Transfer & Ferry Co., supra. 

55, La.—^W^illiams v. Union Ferry 
Co., 52 So. 678, 126 La. 502, 139 
Am.S.R. 542. 

57. La.—^Williams v. Union Ferry 
Co., 52 So. 678, 126 La. 502, 139 Am. 
S.R. 542. 

25 aJ. p 1080 note 75. 
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58. N.Y.—Race v. Union Ferry Co., 

34 N.E. 280, 138 N.Y. 644, revers- 
ing 19 N.Y.S. 675—^Pogassi v. New 
York Cent. & H. R. R. Co., 45 N. 
Y.S. 175, 17 App.Div. 286, afiirm- 
ing 43 N.Y.S. 268, 19 Misc. 108. 

59. La.—Alford v. Bisso Ferry Co., 
App., 161 So. 368. 

60. N.Y.—Spero v. Long Island R 
Co., 47 N.Y.S. 1093, 21 Misc. 683. 

61. Mo.—Burke v. St. Louis South- 
western R. Co., 97 S.W. 981, 120 
Mo.App. 683. 

25 C.J. p 1080 note 90. 

62. N.J.—Palmer v. New Jersey R, 
Co., 33 N.J.Law 90. 

63. Tenn.—^Wilson v. Alexander, 88 
S.W. 935, 115 Tenn. 125. 

64. N.Y-—Clark v. Union Ferry Ck)., 

35 N.Y. 485, 91 Am.D. 66. 

65. N.J.—Bunce v. Pennsylvania R. 
€o., 88 A. 1078, 85 N.J.Law 367. 

66. Mass.—Townsend v. Boston, 72 
N.E. 991, 187 Mass. 283. 

67. U.S.—The Manhasset, D.C.Va., 
19 P. 430. 

N.Y.—Hazman v. Hoboken iLand & 
Impr. Co., 2 Daly 130. 
ea U.S.—The Manhasset, D.CLVa., 
19 F. 430. 
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senger to leave by the carriageway, when it is in 
evidence that it was customary for pedestrians to 
use the carriageway.®^ It has been said, however, 
that a person who is in a place not intended for pas- 
sengers is under the duty of exercising a greater 
degree of care than would be required if occupying 
a place intended for passengers,*^® and it has been 
held that one using the vehicular gangway in board- 
ing or leaving the ferry assumes the risk of result¬ 
ant injury*^^ and is guilty of contributory negli- 
gence."^^ 

Condiict in transit. A plaintiff sustaining damage 
on a ferryboat during the course of transit may not 
recover where the injury resulted from his own 
contributory negligence.'^^ It is negligent for a 
driver of a team not to remain in a position where 
he can control his horses,'^'^ or to refuse to unhitch 
horses from his wagon when requested to do so by 

the ferryman.'^^ 

On the other hand, plaintiff is not precluded from 
recovery sustained as a resuit of defendant ferry- 
man^s breach of duty where the plea of contributory 
negligence is not sustained by the facts adduced 
in evidence.*^® It is not, as a matter of law, con- 
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tributory negligence for a passenger to leave the 
cabin and stand on the deck between the cabin and 
the end of the boat,*^^ or to stand near a stairway, 
or go down a stairway without taking hold of the 
railing,'^^ or to rise from his seat before the boat is 
safely moored,'^^ nor can the movements of a per¬ 
son in an endeavor to regain his feet be held an act 
of negligence on his part.®® 

Where plaintiffs violation of a criminal statute 
does not contribute to his injury sustained while in 
transit on a ferryboat, such violation does not pre- 
clude his recovery of damages from the ferryman.®^ 

Effecf of rules and regiilations. Reasonable rules 
and orders of the ferryman,®- when brought to the 
notice of the passenger,should be considered 
when determining the issue of contributory negli¬ 
gence. The ferryman’s acquiescence in customs vi- 
olating his rules is evidence of their abrogation.®^ 

Proximate cause. To constitute a defense avail- 
able to the ferry operator the negligence of the fer¬ 
ry User must have contributed proximately to the 
damage sustained, and the defense is unavailable 
where the negligence of defendant was the sole 
proximate cause of the damage.®^ 


6&- N.T.—Hazman v. Hoboken Land 
& Impr. €o., 2 Daly 130. 

70. KT.—^Weill v. New York City, 
132 N.T.S. 609, 147 App.Div. 634. 
TL U.S,—Bohem v. Atlantic City R. 

Co., aC.Pa., 174 P. 302. 

Pa.—Henderson v. Philadelphia & 
Camden Ferry Co., 170 A. 425, 112 
Pa.Super. 42. 

Tali into coal hole 
Pa.—^Hopkins v. West Jersey & S. 

R. Co., 73 A. 1104, 225 Pa. 193, 17 
Ann.Cas. 370, 

InjTiry hy truck 

Pa.—Henderson v, Philadelphia & 
Camden Ferry Co., 170 A. 425, 112 
Pa.Super. 42, 

72. U.S.—Graham v. Pennsylvania 
R. Co., C.C.N.J., 39 F. 596. 

7a Pa.—Freihofer Baking Co. v. 
Payne, 77 Pa.Super. 570. 

IteavlxLSr motor tmck ungtiarded 
constitutes contributory negligence 
barring recovery for damage to truck 
sustained when it was jarred partial- 
ly oft the ferryboat as the latter 
struck the pilings on entering its 
slip.—PYeihofer Baking Co. v. Payne, 
supra. 

74. N.J.—Dudley v. Camden & Phil¬ 
adelphia Ferry Co., 45 N.J.iLaw 
368, 46 Am,R. 781. 

75. Ala.—Frierson v. Frazier, '37 So. 
825, 142 Ala. 232. 

70. Wash.—Wood v. Washington 
Nav. Co., 95 P.2d 1019, 1 Wash.2d 
tZi. 


Pallxire to keep eyes on deck while 
walking 

A passenger on defendanUs ferry¬ 
boat was not guilty of contributory 
negligence by failing to keep her 
gaze fixed on the deck during every 
step of her progress from an auto- 
mobile, which was on the boat, to a 
door at foot of gangway preparatory 
to going to upper deck, but could as¬ 
sume that deck was in a safe condi- 
tion to walk on, as respects liabili- 
ty of defendant for personal injuries 
sustained by passenger in fall on ice 
near door, especially when icy spot 
was comparatively small and not 
easy to see and accident occurred at 
twilight.—^Wood v. WsLShington Nav. 
Co., supra, 

77. Mass.—Peverly v. Boston, 136 
Mass. 366, 49 Am.R. 37. 

78. N.T.—Bartlett v. New York & 

S. B- F. & S. Transp. Co., 8 N.Y.S. 
309, 57 N.Y.Super. 348. 

79. N-Y.—Snelling v. Brooklyn & N. 

T. Ferry Co., 13 N.T.S. 398, affirm- 
ing 28 N.E. 250, 128 N.Y. 579. 

80. N.Y.—Cash v. New York Cent 
& H. R. R. Co., 67 N.T.S. 823, -56 
App.Div. 473. 

81. N.T.—^Ashendorf v. Delaware, -Lu 
& W. R. Co., 167 A, 27, 11 N.J. 
Misc. 487. 

Driveqc leaving car xuiatteiided 

Motorist was held no-t precluded 
from recovery against ferryboat op¬ 
erator for injuries sustained in fail¬ 
ing down open coal hole; regardless 
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of whether New York statute making 
it misdemeanor for motorist to leave 
automobile on ferryboat unattended 
applied, where motorisfs violation of 
statute did not contribute to acci¬ 
dent.—Ashendorf v. Delaware, (L. & 
W. 'R. Co., supra. 

82. 111.—McFadden v. Fortier, 20 111. 
509. 

25 C.J. p 1080 note 70. 

83. Mass.—Dodge v. Boston & B. SS. 
Co., 19 N.E. 373, 148 Mass. 207, 
12 Am.S.R. 541, 2 D.R.A. 8'3. 

84- U.S.—The Manhasset, D.C.Va., 
19 F. 430. 

85. Tex.—Bean v. Hinson, Civ.App., 
235 S.W. 327. 

Va.—Chesapeake Ferry Co. v. Cum- 
mings, 164 S.E. 281, 158 Va. 33, 82 
A.L.R. 790. 

25 C.J. p 1079 note 68 [a]. 

Operation without barriers 

(1) In a case where, but for the 
owneifs effort to make his mules pull 
the hind wheels of his wagon back 
on the ferryboat without the ferry¬ 
boat being fastened to the bank, the 
wagon would not have dragged the 
mules into the water and drowned 
them, but the accident could also 
have been avoided had the ferryman 
equipped his boat with end gates, 
stay chains, bumpers, or other means 
of preventing animals being trans- 
ported from backing off the boat, it 
was held that defendanfs negligence 
in operating his boat without such 
means for preventing accidents was 
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II Property m OvmeT*s Gustody 

Some authorities hatd a ferryman to an insurer^s lia- 
bility for property remaining in the custody and controi 
of the ferry user, whjle other authorities iimit his liability 
to liability for neglrgence. 

There is a diversity of opinion as to the liability 
of a ferryman for property which a passenger takes 
with him on a ferry boat for transportation and does 
not deliver into the custody of the ferrt^man, but 
retains under his own controi and management.^® 
It has been held that in such a case the owner acts, 
in the controi of his property, solely as the agent of 
rhe ferryman, whose responsibility is that of a com- 
mon carrier insuring the safety of the property 
against ali loss, except such as may resuit from the 
act of God or the public enemy,^^ and, with the fur- 
iher exception, not occurring generally in transpor¬ 
tation by a common carrier, that the ferryman will 
not be liable for loss resulting from negligence on 
the part of the owner in controi of the property.^^ 
On the other hand, it has been held that, where the 
passenger retains the custody of his property, the 
ferryman is not liable as a common carrier, but only 
for loss or injury resulting directly from his failure 
to provide safe and suitable boats and appliances, or 
his failure to exercise proper care and skill in man- 
aging them.SS xhe passenger who retains controi 
of his property must use due care to protect it from 
injury, and if his own negligence in this regard con¬ 
tribules to the injury, he cannot recover;^^ but in 
such cases the ferryman will stili be liable if it is 
shown that the loss or injury is the direct resuit 
of his oraission to use due care to avoid it after be- 
coming aware of the owner’s negligence.^^ In or- 
der to exempt the ferryman from liability as a com¬ 


mon carrier, it must appear afSrmatively that the 
passenger retained the custody and controi of his 
property;but where the facts show simply that a 
passenger purchased a ferry ticket and drove his 
car onto the ferry, there is neither actual nor con¬ 
structive delivery of the car to the ferryman so as 
lo charge him with an insurer’s liability.^^ 

i Liability of Private and Unlicensed Ferry- 
men 

A private ferryman cannot be held to the Standard 
of responsibility imposed on a public ferryman as a com¬ 
mon carrier, but may be liable for negligence. One in 
effect holding himself out as a public ferryman may be 
held responsible as though he were a common carrier 
and cannot evade liability on the plea that he was un¬ 
licensed. 

One who keeps a private ferry for his own use is 
not liable as a common carrier, although others are 
carried,^^ but is liable only for negligence,^^ ^nd, in 
accordance with the general rule stated supra § 28, 
only for gross negligence where no toll is taken.^S 
However, where the owner of a private ferry un- 
dertakes for hire to convey ali persons indifferently 
with their carriages and goods, he subjects himself 
thereby to the liability of a common carrier.^^ 

Liability of unlicensed ferryfnan, One who with- 
out authority operates a public ferry and holds him¬ 
self out as a public ferryman is liable as such, and 
cannot take advantage of his own wrong to avoid 
the responsibilities of his calling.^^ 

j. LiabiHty of Lessor and Lessee 

Where a ferry is leased to another, lessee or lessor 
may be liable for damages sustained by ferry users dur- 
ing operation, the liability of the lessor being dependent 


the direct cause of the accident, for 
which he was liable.—Bean v. Hin- 
son. Tex.Oiv.App.. 235 S.W. 327. 

(2) Ferry operatoFs negligence in 
failing to provide or use proper bar- 
riers and appliances was held sole 
proximate cause of death of plain- 
tiff*s intestate when automobile was 
.driven overboard, as against conten- 
tion that plaintifTs intestate was 
contributorilv negligent in not timely 
stopping car.—Chesapeake Ferry Co, 
y, Cummings, 164 S.E. 281, 158 Va- 
53, 82 A-L-R. 790. 

B6- I>eL—Mercer v. Christiana Ferry 
Co., 155 A, 596, 4 W.W.Harr. 490. 

S7. IlL—Fisher v. Clisbee, 12 IlL 
. 344. 

2o C.J. p 1080 note 85. 

Sa Miss.-~Powen v. Mills, 37 Miss. 
691. 

Ohlo.—^Wilson v, Hamilton, 4 Ohio 
St 722. 


ry Co., 155 A. 596, 4 W.W.Harr. 
490. 

25 C.J. p 1080 note 97. 

Applica^n. of ordinary roles as to 
iiegligeiLcei 

Where the owner of property being 
transported on a ferry retains con¬ 
troi thereof, the ferryman does not 
assume toward the property the 
striet responsibility of a common 
carrier, but his liability therefor in 
case of loss Is governed by the or- 
dinary rules in aetions for negli- 
geneie.—Bean v. Hinson, Tex.Civ. 
App., 235 S.W. 327. 

90. Ala.—Frierson v. Frazier, 37 So. 
825, 142 Ala. ^2. 

Mass.—White v. Winnisimmet Co., 7 
Cush. 155. 

Fa.—Freihofer Baking Co. v. Payne, 
77 Pa.Super. 570. 

91- Ark.—Evans v. Rudy, 34 Ark. 
383—^Harvey v- Rose, 26 Ark. 3, 7 
Am.R. 695. 

92. Ark.—^Harvey v. Rose, supra. 

93. DeL—^Mercer v. ChxristMiia F^r- 


ry Co., 15*5 A, 596, 4 W.W.Harr. 
490. 

Directjjng locatiozL of car 

Mere direction by employees of 
ferry indicating location for automo¬ 
bile on ferry was not exercise of pos- 
sessory authority necessary to 
charge ferry as insurer.—Mercer v. 
Christiana Ferry Co., supra. 

94. Ark.—St Paul F. & M. Ins. Co. 
V. Harrison, 215 S.W. 698, 140 Ark. 
158. 

Ga—Self v. Dunn, 42 Ga. 628, 5 Am. 
^R. 544. 

95. Ala.—Frierson v. Frazier, 37 So. 
825, 142 Ala. 232. 

Ga—Self V. Eunn, 42 Ga 528, 5 Am. 
R- ‘544. 

90. Ala—^Frierson v. Frazier, 37 So. 
825, 142 Ala. 232. 

97. Ky.—Hali v. Renfro, 3 Mete. 51. 
S-C.—^Lattlejohn v. Jones, 27 S.C.I* 

365, 39 Am.I>. 132. 

98. CaL—^Polk v. CofBn, 9 Cal^ 56. 


89. DeL—^Mercer v. Christiana F^- 
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on his power to lease and the extent to which he has re- 
tained control. 

Where the owner of a ferry franchise,^^ or of a 
ferrvboat,! under a power to lease and in valid ex- 
ercise of that power, leases it to another who has 
the control and management of it, it has been held 
that the lessee and not the owner is liable for any 
loss or injury caused by the defective condition of 
the ferry, or negligence in its management, except 
as to matters as to which the lessor has retained 
control.- The lessee of a common carrier ferry- 
man himself acquires the status of a common car- 
rier,3 and even though the terms of the lease oblige 
the lessor to maintain the approaches to the ferry, 
this does not relieve the lessee of its obligation to 
provide safe means of access to its invitees, and it 
may be held liable as between it and a prospective 
passenger for injuries sustained as a resuit of de- 
fects in the approaches.^ If the lease of the ferry 
privilege is unauthorized, the lessor is not relieved 
from liability for injuries occurring while the fer¬ 
ry is being operated by the lessee.5 Where the les¬ 
sor is primarily liable to the injured party, a lessee 
operating the ferry is bound to indemnify the lessor 
against damages caused by the lessee^s negligence.^ 
A person employed to operate a ferry on shares, al- 
though in exclusive control, is a servant for hire 
and not a lessee, and in such case the owner is lia¬ 


ble for injuries due to negligence m its operation.*^ 
Under statutes in some states a landowner who leas¬ 
es his land on which a public ferry is situated will 
be held liable for its negligent use by his tenant, 
unless he is able to show that he has done all in his 
power to prevent the ferry from being used as a 
public ferry.^ 

k. Liability of Municipal Corporation 

The general rule, subject to statutory modifications, is 
that a municipality Is liable for damages to a ferry User 
caused by negligent operation or maintenance where it 
operates a toll ferry in its proprietary capacity, but not 
where it operates a free ferry in its governmental ca¬ 
pacity. 

Except as the rule may be varied by statute, a 
municipality operating a free ferry is deemed to be 
exercising a governmental function and cannot be 
held to respond in damages for an injury occasioned 
by its servants or agents;® but a municipality pro- 
ceeding under due legal authorization and carrying 
for hire may be held liable for damage or injury 
caused a-ferry user just as any other common car¬ 
rier,even though the business as managed was 
not profitable to the municipality.il In other words, 
where the municipality operates a ferry in its pro¬ 
prietary capacity, it is liabh for damages the same 
as any individual or corporation.l^ Where the 
agents of a municipality operate a ferry without 


d9. N.O.—Biggs V. Ferrell, 34 N.C. 

Yt—Felton V. Deall, 22 Vt. 170, 54 
Am.D. 61. 

25 aJ. p 1081 note 1*3. 

O. Ala.—Liadd v. Chotard, Minor 
366. 

111 ,—Claypool V. McAllister, 20 111. 
504. 

23 C.J. p 1081 note 13. 

2. lEiease hy coxuity 

WTiere under statute a county em- 
powered to operate a pubjic ferry is 
also empowered to lease such ferry, 
it may properly retain some measure 
of control under the lease so as to he 
liabte to one injured as a resuit of 
it^ fSLult with respect to matters as 
to which control was retained.—Nor¬ 
ton V. Andersdn, 2 P.2d 266, 164 
Wash. 55. 

Approaches 

tfnder a lease providing that the 
lessee should maintain the ferry 
slips, aprons of the ferry docks, tick- 
et offices^ waiting rooms, and other 
stmctures thereon used by the les¬ 
see in its operations, and tliat the 
lessor county should maintain the 
remaining portiohs of the docks, the 
latter was under a duty to maintain 
the approaches to the ferry and lia- 
hle to a prospective passenger In¬ 
jured by a def^Uve plank in such an 


approach.—Norton v. Anderson, su¬ 
pra. 

3. Wash.—Norton v. Anderson, su¬ 
pra. 

4. Wash.—Norton v. Anderson, su¬ 
pra. 

5. Ky.—Brooker v. Maysville & B. 
S. R. Co,, 83 S.W. 117, 119 Ky, 137, 
26 Ky.L. 1022. 

6. Ala.—Harris v. Piant, 31 Ala. 
639. 

25 O.J. p 1081 note 15. 

7. Ala.—Taylor v. Rushing, 2 Stew. 
160. 

8- Ga.—Printup v. Patton, 18 S.E. 
311, 91 Ga. 422. 

9. Ariz.—Deans v. Coconino County, 
17 P.2d 801, 41 Ariz. 253. 

Ga.—Arline v, Eaurens County, 2 S. 

E:. 833, 77 Ga. 249. 

Ohio.—Morgan County Bd. of Com’rs 
V. Marietta Transf. & Storage Co., 
79 N.E. 237, 75 Ohio St 244. 

S.O.—Chick V. Newberry County, 3 
S.E. 787, 27 S.C. 419. 

Statote as ioappllcal}!» 

That statute conceming liability of 
ferry francbjise grantee for n^gli- 
gence appUes to county obtaining 
such fr^anchise would npf nqake coun¬ 
ty liable for itp jagent*s negliffence, 
where it d^d not appear cojunty. ac-. 
qiii,j;ed franchh^ under such statute. 
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—Deans v. Coconino County, 17 P. 
2d 801, 41 Ariz. 253. 

10. Mass.—Davies v. Boston, 76 N.E. 
663, 190 Mass. 194—Townsend v. 
Boston, 72 N.E. 991, 187 Mass. 283. 

11- Mass.—Davies v. Boston, 76 N.E. 
663, 190 Mass. 194. 

12. Va.—City of Portsmouth v. Ma- 
drey, 191 S.E. 595, 598, 168 Va- 
517, citing Corpus Juris. 

Wash.—Hart v. King County, 177 P. 

344, 104 Wash. 485. 

Aerial ferry 

A county which maintained a ferry 
for use of general public in Cross¬ 
ing river and in winter season pro- 
vided a basket or aerial carrier op¬ 
erated on a cable was eng;aged in a 
“proprietary” function and was lia¬ 
ble fpr injuries sustained by pro¬ 
spective passenger as resuit of col¬ 
lapse of tower which sustained the 
cable.—Jacoby v. Chouteau County, 
112 P.2d 1068, 112 Mont. 70. 

Perry approaches 

(1) County’s ferry landing ap¬ 
proach forming continuous way from 
Street to county’s ferry was held 
not part of highway or Street which 
county would have been maintaining 
as a part of its governmental func^ 
tions, but a ferry approach as to 
which the cou,nty occupied a proprie¬ 
tary status rendering it liable for 



FERRIES 


36 C.J.S. 


§ 29 

airtliority to do so, the mtinicipality may not be beld 
liable for dama^e occurring in the course of such 
nnauthorized operation.^^ Where a city operates a 
ferry, its duty as a common carrier of passengers 
with reference to the care required to keep boats 
in a safe condition is greater than the duty of care 
required of it to keep its highways free from de- 
fectsA^ Statutes providing for the recovery from 
municipal corporations of damages caused by de- 
fects in a highway, causeway, or bridge do not au- 
thorize the recovery of damages for injuries re- 
sulting from the negligent operation of ferries.^5 

§ 29. - Liability on Statutory Bond 

A ferry user may recover against the sureties on a 
ferryman's bond in an otherwise proper case where 
the nature of the bond and governing statute is such 
that the bond was designed for protection of ferry users, 
but not where the terms of the bond limit it to other 
purposes, such as that of indemnity of a county against 
loss arising from of>eration of its ferry by another. 

Where a ferryman"s statutory bond for the faith- 
fui performance of his duties is designed for their 
protection, ferry users may sue thereon for dam¬ 
ages sustained as a resuit of the ferryman’s 
breach.^® Where, however, the bond is executed 
merely to indemnify a county against loss, it will 
not be construed as an obligation of the surety to 
pay damages directly to ferry users for injury sus¬ 
tained as a resuit of the fault of the ferry operator 
acting under authority from the county.^^ 

The liability of the sureties is ordinarily meas- 
ured by the bond given,^^ and statutory require- 
ments regarding a covenant to be given by a ferry 
owner or lessee cannot be read into a bond from 
which they have been omitted.^^ If the conditions 
of the bond enlarge the liability beyond the statu¬ 
tory limit, it will be void to that extent,^^^ Liability 


beyond the statutory limit can oniy be enforced 
against the ferryman as a common carrier.^i 

§ 30. Actions to Enforce Liability 

a. In general 

b. Pleading 
'c. Evidence 

d. Trial 

e. Damages 

a. In General 

Concurrent jurisdiction of suits involving ferries 
plying between two different political subdivislons may be 
granted the courts of such subdivislons. Suits against a 
ferryman for damage to, or loss of, property may be 
brought in contract on tort. 

Under a statute providing that, on streams that 
divide parishes, the parishes between which ferry- 
boats ply shall have concurrent jurisdiction and 
that complaints for neglect or infraction of the 
charter shall be cognizable by the court of either 
parish, a suit to set aside a franchise granted by the 
court of one parish may be brought in the court of 
another parish where the ferry plies between points 
within the two parishes.^^ 

W^here property is lost or damaged by the neg- 
ligence of the ferryman, the owner may sue either 
on the ferryman's contract as a carrier or in tort.-^ 

b. Pleading 

In a suit against a ferryman for injury or damage 
to person or property, the plalntlff's InitiaI pleading 
shouid allege facts sufficient to Show a cause of action, 
as by showlng that the damage arose from breach of a 
duty imposed on the ferryman, and the defendant‘^s plea 
or answer shouid sufficlently aver matters constituting 
valid defense. An amendment may not Introduce a new 
cause of action. 

PlaintifTs initial pleading in a suit against a fer- 


damages sustained through defects. 
—Norton v. Anderson, 2 P.2d 266, 
t64 Wash. 55. 

(2) County, empowered to conduct 
a ferry and collect tolis, under Rem- 
ington Code 1915 § 5013, has implied 
authority to provide approach from 
terminus of Street railroad to land- 
ing place, and may be held liable 
for an injury occurring thereon 
through its fault.—Hart v. King 
County, 177 P. 344, 104 Wash. 485. 

13. La.—Hoggard v. Monroe, 25 So. 
349, 51 La.Ann. 683, 44 L.R.A. 477. 

14b. Mass .—Rosen v. Boston, 72 N.R 
^92, 187 Mass. 245, 88 'L.R.A, 153. 
25 C.J. p 1078 note 46. 

15u Ohio.—^Morgan County Bd. of 
C€«ii’^rs V. Marietta Transf. & Stor- 
age CSo., 79 N.R 237, 76 Ohio St 
, 244w - ' . I 


S.C.—Chick V. Newberry County, 3 
S.E. 787, 27 S.C. 419. 

18. Mo.—State ex rei. Hines v. Ran- 
dles, 247 S.W. 808, 212 Mo.App. 
413. 

25 C.J. p 1081 note 2. 

Perrymaii.’s bond. is for the protec¬ 
tion of the Public as well as for the 
security of penalties which might 
be imposed on the ferryman for 
breach of its conditions.—State ex 
rei. Hines v. Randles, 247 S.W. 808, 
212 Ho.App. 413. 

^Lack of gnard or gaie on boat 

The bond required of ferryman by 
Rev.Stl919 § 5538, is given for the 
faithful performance of the duties 
required by law, and where a team 
of mules backed off a ferry into wa- 
ter ten feet deep and were droWned 
because there was no end guard or 
gate, tbe ferryman breadhed his bond 
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in failing to keep a good boat in good” 
repair and suitable to the water, as 
required by § 5540.—State ex rei.- 
Hines v. Randles, supra 

17. Ky.—Commonweaith for Use- 
and Benefit of Lindsey's Adm’r v.. 
Deweese, 62 S.W.2d 1042, 250 Ky., 
283. 

18. Ky.—Commonweaith for Use- 
and Benefit of L»indsey*s Adm*r v. 
Deweese, supra 

18. Ky.—Commonweaith for Use- 
and Benefit of Ijindsey's Adm> v.., 
Deweese, supra. 

20l Ala—Botts V. Bridges, 4 PorL.. 
274. 

21, Ala—^Botts V. Bridges, supra 

22. 'La—Police Jury of Parish bf ' 
Jefferson v. Westwego & Walnut, 
SL Ferry Co.,. 59 So. 862, 131 Da* 
430. 

28; Pia— Smith V. Sewkrd, 3 Pa 342.. 
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ryman for personal injury orproperty damage must 
state facts constituting a cause of action,^^ and 
Show a breach of duty by defendant ferryman.^s 
Although allegations of defendands negligence are 
usual, they may be unnecessary where defendant is 
liable as a common carrier,^^ but where negligence 
is necessary to fix defendant with liability, it must 
be alleged.27 The complaint in an action for prop- 
erty damage must specify the articles lost or dam- 
aged so as to inform defendant of the extent of the 
action.^S In States where the action for damages 
for injuries resulting from negligence in operation 
of a ferry is a statutory remedy, the declaration 
may charge negligence in the language of the stat¬ 
ote 29 Where the authority of a town to operate 
ferries rests entirely on a special grant, the com¬ 
plaint in an action against the town must allege 
the existence of the grant.^O 

Afnendment. An amendment introducing an en¬ 
tirely different negligent act than that originally 
charged, making substantially a new cause of ac¬ 
tion, will not be allowed^^ Where allegations of 
defendant ferryman’s negligence are unnecessary, 
an amendment setting up additional acts of negli¬ 
gence is surplusage and nonprejudicial.^^ 


§ 30 

Plea or answer. The plea or answer of defend¬ 
ant ferryman should contain averments constitut- 
ing a valid defense.^^ 

Admissibility of emdence under pleadings. Evi- 
dence is not admissible of any losses or injuries 
other than those alleged in the complaintA^ 

c. Evidenca 

(1) Burden of proof and presumptions 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Burden of Proof and Presumptions 

The burden rests on a plaintiff ferry user to prove his 
case, but with certain qualifications and exceptions a 
presumption of negligence may arise against a ferryman 
by proof of a passenger's rightfui presence on the ferry- 
boat and of his injury; and as a common carrier the 
ferryman has the burden of proving his freedom from 
negligence, although he need not go further and show 
how the accident occurred. In a suit against a ferryman 
common carrier of property with an insurer’s liability, 
the burden rests on the ferryman to show facts relieving 
him of liability for loss of property committed to his care. 

The burden of proof is on the injured passenger 
to show the ferryman's negligence, resulting in his 
injuries.S^ There is a class of cases where the na- 


Ala,—Hilburn v. McKinney, S-5 
So. 496, 204 Ala. 158. 

AIleg‘atioiis Iteld. sufficient 

Complaint in action against ferry 
company and its insurer for negli- 
^nt killing of passenger, -which al¬ 
leged that passenger, to knowledge 
ferry company's employees, was 
unattended in his drunken stupor, 
was situated in position of danger 
ferry boat, and that employees’ 
failure to provide for his safety 
proximately caused his death, was 
held to state cause of action.—Gates 
V, Bisso Ferry Co., La.App., 172 So. 
«29. 

Sufficiency of notice in summary ac¬ 
tion 

In action against city which oper- 
-ated ferry for injuries passenger sus- 
tained, allegedly as resuit of improp- 
^er docking of ferryboat, when she 
feli while boarding boat, notice of 
mhtion for judgment alleging that 
boat was improperly docked stated 
-cause of action and was good as 
against demurrer.—City of Ports- 
mouth V. Madrey, 191 S.E. 595, 168 
Wa. 517, 

. 25^ Ala.—Hilburn v. McKinney, 85 
So. 496, 204 Ala. 158. 

Sufficiency of allegations 

(1) Count of complaint against op- 
eyator of ferry for drowning of 
mules and loss of harness and part 
of wagon, complaint being open to 
. ©oitestructiop that ferry was a pub- 
,lic one operated for county, under 


Code 1907 § 3023 et seq., was demur- 
rable as omltting to aver duty rested 
on defendant operator, rather than 
county, to provide barrier for the 
boat.—^Hilburn v. McKinney, supra. 

(2) Complaint, specifically aver- 
ring that defendant was operating 
the ferry under a contract with the 
county whereby he agreed to provide 
a ferryboat and keep it in good re- 
pair and condition to transport per- 
sons and property without charge, 
was not demurrable as failing to 
aver that defendant did not furnish 
a safe boat.—Hilburn v. McKinney, 
96 So. 61, 209 Ala. 229. 

26. Ga,—Deen v. Wheeler, 67 S.E. 
212, 7 Ga.App. 507.' 

27. Ala.—^Hilburn v. McKinney, 85 
So. 496, 204 Ala. 158. 

25 C.J. p 1083 note 45. 

28. lowa.—^Whitmore v. Bowman, 4 
Greene 148. 

29. Ga.—Deen v. Wheeler, 67 S.El 
212, 7 Ga.App. '507. 

25 C.J. p 1082 note 26. 

30. La.—Hoggard v. Monrpe, 25 So. 
349, 51 La.Ann. 683, 44 L.R.A. 477. 

31. K.Y.—Scribner v. flliong Island R, 
Co., 88 N.T.S. 351. 

j 25 C.J. p 1082 note 28. 

32k Ga.—Deen v. Wheeler, 67 S.E. 

212, 7 Ga-App. 507. 

33. Ala.—Hilburn v. McKinney, 96 
So. 61, ^09 Ala, 229. . 

Coutributory uegUgeuce 

A plea that plaintiff contributed to 
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the loss, in that he negligently 
hitched the mules to the wagon aft- 
er the ferryboat had landed, with¬ 
out calling on defendant to help or 
aid in controlling them, well know- 
ing they were easily frightened and 
unmanageahle, did not allege suf¬ 
ficient facts to show a duty of plain- 
tiff to call on defendant for assist- 
ance.—Hilburn v. McKinney, 96 So. 
61, 209 Ala. 229. 

PladutifTs retentiou of coutrol of 
property 

Where defendant denied the right 
of recovery on the ground that plain- 
tiff was alleged to have retained con- 
trol of his mules and wagon, and 
was in control at the time of the 
accident, such defense might lessen 
the degree of care of defendant, but 
was not a complete defense.—Hil¬ 
burn V. McKinney, 96 So. 61, 209 
Ala. 229. 

34. lowa.—^Whitmore v. Bowman, 4 
Greene 148. 

35. Mass.—Le Barron v. East Bos¬ 
ton Ferry Co., 11 Allen 312, 87 

Am.D. 717. 

25 C.J. p 1082 note 30. 

Duty to maiutaiu road 
Where accident occurred as resuit 
of defective condition of public road 
leading to ferry, burden rests on 
plaintiif to prove that it was the fer- 
ryman’s duty to maintain such road 
in good condition.—Calhoon v. Pitts- 
burgh Coal Co., 194 A- 768, 128 Ga. 
Super. 5S2. 
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ture o£ the accident itself affords proof of defend- 
ant^s negligence, and where it is held that a pre- 
sumption of defendant^s negligence arises from ev- 
idence that plaintiff was a passenger rightfully on 
the ferry, that he was in the exercise of due care, 
and that he was injured in transportation, and from 
facts showing how the accident happened. In these 
cases the burden shifts to defendant to rebut the 
presiimption of his negligence from the facts 
shown*^5 The ferryman has the burden of proving 
his own freedom from negligence causing the acci¬ 
dent,or to show affirmatively that plaintiff was 
contributorily negligent,^^ but he need not go fur- 
ther and explain how the accident occurred.^^ The 
presumption of defendant’s negligence does not 
arise, however, where the injury is of such a char¬ 
acter that it m:ght reasonably have happened with- 
out any negligence on the part of the ferryman,^® 
or is caused by something not connected with the 
machinery of transportation,^^ and there is no bur¬ 
den on the ferryman to explain the accident and 
exculpate himself where the means of knowledge as 
to what caused the accident are equally within the 
reach of both parties.^^ The rule as to the burden 
of proof to show the passenger’s due care or con- 
tributory negligence varies in the different juris- 
dictions, it being incumbent on the passenger, in 
some States, to prove the exercise by him of ordi- 
nary care to avoid the injury,^^ while in other States 
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the burden is on the ferryman to prove the passen» 
ger’s contributory negligence.^^ 

Suit on contract for property dafnage. In an ac- 
tion of contract against a ferryman for loss of, or 
damage to property, it is sufficient for plaintiff to 
show the receipt of the property by the ferryman 
and the loss or damage; the burden is on defend¬ 
ant to show that his failure to perform his agree- 
ment w^as due to a cause which would relieve him 
from liability.^^S 

(2) Admissibility 

General rules controi admissibility of evidence Ir» 
proceedings against ferrymen for injury or damage to 
persons or property committed to their care. 

In accordance with the general rules governing 
admissibility of evidence, evidence in proceedings 
against ferrymen for injury or damage to persons 
or property has been held admissible or inadmissi- 
ble.46 

(3) Weight and Sufficiency 

The general rules apply to weight and sufficiency of 
evidence in suits against ferrymen for damage or injury, 
and circumstantia! evidence is of probative force in de- 
termlning the cause of a passenger's death. 

Under the general rules governing weight and 
sufficiency of evidence, in particular cases involving 
proceedings against ferrymen for injury or damage 
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Xlaee of aoddexct I 

In action by intending passengrer j 
©f ferry for injories caused by slip- j 
ping- on ice on roadway leading to 
ferry landing, burden of sbowin^ 
duty if any on owner of ferry land- 
ing to maintain roadway in good re- 
pair, despite fact that it was pub- 
lic road, was on plaintiff: and infer- 
ence from language of witnesses that 
accident happened along roadway or 
along left side of road would not 
warrant inference that accident oc- 
curred on private right of way so 
as to impose liability on owner of 
farry landing.—Calhoon v. Pittsburgh 
Coal Co., supra. 

Prima facie case showu 

Proof that ferryboat passenger 
was drenched from boatis hose and 
ill for two weeks was held to make 
prima facie case of negligence.— 
Hand V, New York Cent. B. Co., 221 
N.T.S. 3, 129 Misc. 301. 

36. Mass.—Bosen v. Boston, 72 N.B. 
992, 187 Maas- 245, 58 BJELA. 153. 

U aJ. b l^S2 note 31, 

ipaa in respect of car- 

, rier» of passengers generally see 
Carriers § 764 d. 

37. La.—^Alford v. Bisso Perry CO., 
App., 161 So. 368. 

88. 1^—^Alford v. Bisso Periy Co^ 
sapra. 


33. La.—Gates v. Bisso Ferry Co., 
App., 172 So. 829—Alford v, Bisso 
Perry Co., App., 161 So. 368. 

40. Mass.—Be Barron v. East Bos¬ 
ton Ferry Co., 11 Allen 312, 87 Am. 
D. 717. 

25 C.J. p 1082 note 32. 

41. Pa,—^Hayman v. Pennsylvania B- 
Co., 11 A. 815, 118 Pa. 508. 

25 C.J. p 1082 note 33. 

42. Mass.—L»e Barron v. East Bos¬ 
ton Ferry Co., 11 Allen 312, 87 
Am.D. 717. 

25 C.J. p 1082 note 34. 

43. N.T.—Weill V. New York City, 
132 N.T.S. 609, 147 App.Div. 634. 

44. Cal.—May v. Hanson, 5 CaL 360, 

63 Am-B. 135. j 

l>rivi3ig off boat 

I>efendaiit sued for death of intes¬ 
tate driving automoblle off ferry into 
deep water had burden of proving 
intestate's contributory negligence.— 
Chesapeake Ferry Oo. v. Cummingsi, 
164 aE. 281, 158 Va. 33, 82 A.E.R. 
790. 

45. Mass.—IL*ewis v. Smith, 107 
! M ass. 334. 

K.Y.—Reno^ v. City dt l7ew 


York, 296 N.T.S. 702, 251 AppJDiv. 

851, 868. 

xrvldeiLce of Burrcmnaing oirciinx.. 
stances admissible 

Where the principal issues related 
to the question as to whether de¬ 
fendant was negligent in operating 
the boat without gates or barrier for 
the protection of stocfc or vehicles, 
and whether plaintiff was negligent 
in handling the mules, it was proper 
to show that the road on both sides 
of the river was public and was fre- 
quently traveled, and that ali kinds 
of vebicles crossed on the ferry. and 
automobiles frequently made much 
noise when moving off the boat, and 
such facts were properly sabmltted 
to the jury on the question of what 
is due care, and what precautions 
are necessary for the protection of 
property ferraed.—^Hilbum v. McKin- 
ney, ft® So. 61; 209 Ala. 229. 

Evid^ce of departmeirtal rale inad» 
missible 

In action against the city of New 
York for injuries sustafned by pas¬ 
senger on feiryhoat as resuit of 
her slipping and falling on a wet 
I dec^ evidence of departmental rule 
; a» to the sprinkling of sand on wet 
‘ dlecfca was fnadmiseible.—Renoud v* 
[ City of New York,‘2^ N.T.S. 702^ SSl 
I App.Dfv. 851, 868. 
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which apply to actions against a ferryman for damage 
to ferry users, questions of fact as to the ferryman's 
negligence or the plalntiff^s contributory negligence are 
for the jury or triai court on conflicting evidence, and 
on such evidence it is improper to direct a verdict or to 
grant a nonsuit. Instructions shouid conform to the gen- 
eral rules governing instructions in civi) causes, 

On conflicting evidence questions of fact are for 
the triai court or jury,‘°3 such as the public or pri¬ 
vate character of a ferry,the negligence of de¬ 
fendant ferrynian,55 or the contributory negligence 
of plaintiff ferry passenger,56 the accidental or sui- 
cidal character of a ferry passenger’s death,^”^ or 
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to persons or property committed to their care, evi¬ 
dence has been held sufficient or insufficient to sup- 
port the judgment rendered,^^ qj- to ghow particu- 
lar facts,^® such as the proximate cause of the death 
of a ferry passenger or the presence or absence 
of contributory negligence.^® In determining 
whether circumstantial evidence establishes the lia- 
bility of a ferryman each case must stand on its 
own facts,^^ but such evidence may in any event be 

accorded consideration.^s 

d. Triai 

Under general rules governing triai of civil actions. 


47. U-S.—Shepard v. Reed, C.C.A. 
Tenn., 26 F.2d 19. 

SvidexLce lield to STLstain 

recovery 

In action against City for injuries 
passenger sustained when she feli 
while boarding city’s ferryboat, tes- 
timony that ferryboat was improper- 
ly docked, in that deck of boat was 
four inches below bridge when pas¬ 
senger stepped on it, and at that mo- 
ment sank stili further, was sufficient 
to sustain recovery-—City of Ports- 
mouth V. Madrey, 191 S.E. 695, 168 
Va. 517. 

48. Wash.—^Wood v. Washington 
Nav. Co., 95 P.2d 1019, 1 Wash.2d 
324. 

Presence of ice on deck 
Wash.—^Wood v. Washington Nav. 
Co., supra. 

PerrymaiL’s knowledge of passenger^s 
lielpless condition 

La.—Gates v. Bisso Ferry Co., App., 
172 So. 829. 


for passenger's death by drowning, 
circumstantial evidence could be con- 
sidered in determining whether death 
by drowning resulted from passen- 
ger’s falling off ferry, and if such 
evidence would exclude any reasona- 
ble hypothesis other than that con- 
tended for by plaintiff, it would be 
adequate.—Gates v. Bisso Ferry Co., 
supra. 

53. Wash,—Corbaley v. Pierce Coun- 
ty, 74 P.2d 993, 192 Wash. 688, 
Svidence held snfacient to go to 
jury 

Tex.—Southern States Transp. Co. v. 
Ford, Civ.App., 102 S.W.2d 281, 
error dismissed. 

Wash.—Rambo v. Puget Sound Nav. 

Co., 123 P.2d 355, 12 Wash.2d 637. 
Evidence held insufflcient to go to 
jury 

N.Y.—Raleigh v. Hines, 186 N.T.S. 
120, 194 App.Div. 592, affirmed 134 
N.E. 595, 232 N.T. 617. 


“Knowledge of general use of aerial 
oarxler 

14ont,—Jacoby v. Chouteau County, 
112 P.2d 1068, 112 Mont. 70. 

4». La.~Dowling v. Texas-Paciflc- 
Missouri Pacific Terminal R. Co., 
App., 154 So. 65. 

Suicide 

—Gates V. Bisso Ferry Co., App., 
172 So. 829. 

BOk N.Y.—Raleigh v. Hines, 186 N. 
Y.S. 120, 194 App.Div. 692, afflrm- 
ed 134 N.E. 695, 232 N.Y. 617. 
Svidence held sufficient to show ab- 
sence 

In action for death of teamster, 
thrown from truck to floor of ferry¬ 
boat gangway, on theory that horses 
stumbled because of defective condi¬ 
tion of planking, the evidence was 
held sufficient to warrant the jury 
iu finding that decedent was free 
from contributory negligence.—Ra- 
lolgh V. Hihes, supra. 

51. La.—Gates v. Bisso Ferry Co., 
App^ 172 go. 829. i 

Sufflciency of circumstance» to 
«how cau8« oY death . | 

Iu action against ferry company! 


54. S.C.— Littlejohn v. Jones, 27 S.C. 
L. 365, 39 Am.D. 132. 

55. Cal.—Rea v. Southern Pac. Co„ 
288 P. 151, 105 Cal.App. 559. 

Wash.—Corbaley v. Pierce County, 74 
P.2d 993, 192 Wash. 688—Simmons 
V. Anderson, 32 P.2d 1006, 177 

Wash. 691—McLain v. Easley, 262 
P. 975, 146 Wash. 377, modified in 
other respects 264 P. 714, 146 

Wash. 377. 

I 25 C.J. p 1083 note 39. 

Eeaving gates open 

Wash.—Simmons v. Ahderson, 13 P, 
2d 73, 169 Wash. 166. 

Open coal hole 

U,S,—Erie R, Co. v. Kelly, C.C.A,N. 
J., 4 P.2d 5. 

Steering conrse too close to another 
vessel 

N.X—Beck V. Hines, 112 A. 332, 95 
N.XLaw 158. 

Evidence held sufficient to go to Jury 

N.Y^—^Raleigh v. Hines, 186 N.Y.S. 
120, 194 App.Div. 592, affirmed 13-4 
N.E. 595, 232 N.Y. 617. 

Wash.—^Norton v. Anderson^ 2 P.2d 
266. 164 Wash. 55. 
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Evidence held insufficient to go to 
jury 

Ark.—Thomas v. Arkansas Lime Co., 
243 S.W. 828, 154 Ark. 355. 

56. U.S.—Erie R. Co. v. Kelly, C.C. 
A.N.X, 4 P.2d 5. 

Cal.—Rea v. Southern Pac. Co., 288 
P. 151, 105 Cal.App. 559. 

Wash.—Corbaley v. Pierce County, 74 
P.2d 993, 192 Wash. 688—Sim¬ 

mons V. Anderson, 13 P.2d 73, 169 
Wash. 165. 

25 C.X p 1083 note 40. 

Eeaving space reserved for passen- 
gers 

It was erroneous to withdraw from 
the jury the issue of possible con¬ 
tributory negligence raised by evi¬ 
dence to the effect that a ferryboat 
passenger, struck by truck dislodged 
by bump against sHp pilings, had 
theretofore voluntarily left space re¬ 
served for foot passengers and was 
leaning against gate of vehicular 
gangway at the time of in jury.— 
Henderson v. Philadelphia & Cam- 
den Ferry Co., 170 A. 425, 112 Pa. 
Super. 42. 

Bdding in aerial ferry 

In action against county, which 
maintained an aerial carrier operat- 
ing on a cable for transporting per¬ 
sons across river, by prospective pas¬ 
senger for injuries sustained on col¬ 
lapse of tower which sustained ca¬ 
ble and on which passenger was wait- 
ing, whether he was guilty of con¬ 
tributory negligence or was a tres- 
passer were questions for Jury.—Ja¬ 
coby V. Chouteau County, 112 P,2d 
1068, 112 Mont 70, 

57, Wash.—Corbaley v. Pierce Coun¬ 
ty, 74 P.2d 993, 192 Wash. 688. 

Credibility of witnesses as to sui¬ 
cide threats 

In administrator’s action against 
county and ferry companies for 
•wrongful death and damages to an 
autamobile occurring when deceased 
drove into a ferry slip and drowned, 
conflicting testimony as to deceased^s 
statements in respect to committing 
suicide presented a question for jury 
as to witnesses' credibility.—Corba¬ 
ley V. Pierce County, supra.. 
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§ 30 


the unauthorized opening of ferry gates bj third 
persons.^^ 

Instnicfions, The general niles, discussed in the 
CJ.S. title Trial §§ 266-448, also 64 CJ. p 510 note 
3~-p 1008 notes 15-'99, govern in respect of instruc- 
tions asked or given in suits against a ferryman for 
injury or damage to person or property committed 
to his care.ss 

Dtreciion of vcrdict or grani of nonsnit is im- 
proper where the evidence is conflicting as to mate- 
rial facts.®^ - 

e. Damages 

The measure of recovery in a suit against a ferry¬ 
man for loss or injury is the natural and proximate dam¬ 
age sulTered. 

The recovery in a suit against a ferr3rman should 
be for whatever damage was the natural and prox¬ 
imate consequence of the injury complained of.’^^ 
When property is lost the measure of damages is 
the value of the property, together with compen- 
sation for the actual expenses, and loss of time, 
caused by the detention on account of the aCci- 

dent®2 

§ 31. - On Statutory Bond 

The remedy given on a statutory bond of a ferryman 


has been likened to a common-Iaw action on the case 
and may be cumulative and not exclusive of a common- 
Iaw right of action. Such a bond has been held not with- 
in a statute providing that an action on an officlai bond 
may be brought in the name of the party injured. The 
complaint should allege facts showing a breach of the 
bond. 

The remedy given on the bond of a public ferry¬ 
man is in the nature of a common-Iaw action on 
the case for damages caused by the ferryman^s 
negligence. It may be a cumulative remedy and not 
exclusive of the common-Iaw right of action.63 
has been held that a ferry bond is not the bond of 
an officer, or a bond given in an official capacity, 
within the meaning of a statute providing that an 
action on an official bond may be brought in the 
name of the party injured, but that a complaint im- 
properly brought in the name of the party injured 
may be amended.^-^ The complaint must allege 
facts showing clearly a breach of the conditions of 
the bond.®® 

§ 32. Penalties for Violations of Regulations 

Uniicensed operation of a ferry may subject the op¬ 
erator to statutory penalties, and a lessee rather than the 
lessor of a ferry has been held liable to penalties for 
improper operation. 

Under statutes in some States, a ferry owner who 


58. Wash.—Simmons v. Anderson, 32 
P.2d 1005, 177 Wash. 591. 

sa. Wash.—McLain v. Easley, 272 P. 

6«, 150 Wash. 148. 

Instractioiis approved 

(1) Degrree of care required of fer¬ 
ryman of passeng-ers. 

N.J.—Condra v. New Jersey & S. I. 
Ferry Co., 154 A. 748, 9 N.J.Misc. 
529. 

Va.—Chesapeake Ferry Co. v. Cum- 
mings, 164 S.E. 281, 158 Va. 33, 
82 A.L.R. 790. j 

(2) Duties of fen^men.—McLain 
V. Easley, 272 P. 66, 150 Wash. 148. j 

(3) Interpretation of ferry lease. 
—Norton v. Anderson, 2 P.2d 266, 
164 Wash. 55. 

Hxstractions disapproved 

Instruction requiring ferrymen to 
use highest degree of care as to ele- 
ments other than operations was er- 
roneous, and not cured by subsequent 
instruction.—Mcl.<ain v. Easley, 272 
P. 66, 150 Wash. 148. 

Seqnested instractiou propetily re. 
fosed 

If danger was obvious, decedent 
could not excuse himself from taking 
passage in ferryboat in reliance on 
assurance that it was safe, and in¬ 
struction eliminating question of fact 
as to how danger appeared to dece¬ 
dent, and whether assurances were 
given, was properly reftised.—^Flana-^ 


gan V. Arnold, 210 N.W. 256, 236 
Mich. 180. 

Reguested instruction improperly re- 
fused 

Where question whether defend- 
ant’s servant was subsequently neg- 
ligent in operation of ferryboat was 
for jury, refusal of charge that plain- 
tiff was not prevented from recover- 
ing because of decedentes negligence 
in getting into boat was error.—Flan- 
agan v. Arnold, supra. 

Confonnity of instructions to plcad- 
ings 

Declaration alleging that plaintiff^s 
decedent tried to persuade operator 
of ferryboat to retum to shore, but 
he refused was held to charge de- 
fendant's subsequent negligence, so 
as to warrant instruction.—Flana- 
gan V. Arnold, supra, 

60. S.C.—Dawkins v. Chester Coun- 
ty, 115 S.E. 62, 122 SjC. 8. 

Question of proximate cause of ferry 
passengeFs injury or death 
(1) Where, in an action by a pas- 
senger injured on a ferry against the 
ferry owners and the owners of a 
truck which ran into plaintiffi, de- 
fendant's contention that their neg¬ 
ligence in failing to iafce pr©x»er pre- 
caution for the safety of dfeceased 
was not the proximate cause of de- 
cedenfs injury was based on facts 
in dispute, a rerdict could not have 
been directed for defendant nor a 
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nonsuit granted.—Schreiner v. Dela- 
ware, L. & W. R. Co., 121 A. 84, 98 
N.J.Law 899. 

(2) Where plaintiff, after paying 
defendant ferry company a fare, 
drove a government mail motor truck 
to the usual place in defendanfs fer- 
ryhouse to wait for the boat and dis- 
mounted to ascertain if his truck 
had been injured by a collision, and 
while mounting the truck was struck 
by the flying “hook end” of a rope 
through the negligence of defendant's 
servants, it was held that plaintiiTs 
dismounting did not justify a non¬ 
suit or the direction of a verdict 
against him, since such act was not 
negligence as a matter of law, but 
presented a condition with no causa! 
connection with defendant's negli¬ 
gence.—^Williams v. Pennsylvania R. 
Co., 115 A. 447, 96 N.J.Law 350, af- 
firmed 117 A. 927, 97 N.J.Law 585. 

61. Ark,—Evans v. Rudy, 34 Ark. 
383. 

62. Ark-—^Evans v. Rudy, supra, 

63. AJk.—Wells V. Steel e, 31 Ark- 
219. 

Mass-—Miller v. Pendleton, 8 Gray 
547. 

Miss.—Sparkman v. Graham, 30 So. 
713, 79 Miss. 376. 

64. Ala.—Harris v. Piant, 31 Ala. 
639. 

65. Ala,—Judge Wileox County Ct. 
V. Pharr, 4 Stew. & P. 33^ 
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operates his ferry without license subjects himself 
to liability for statutory penalties,^^ ^nd he may also 
become subject to a penalty for breach of his duty 
to transport, recoverable by the party injured.67 
The lessee of a ferry rather than the lessor is Hable 
for penalties imposed for improper operation of the 
ferry, but where a person is employed on shares to 
Tun a ferry the owner remains liable for such pen¬ 
alty, even though his servant, the share operator, 
has exclusi ve control of the management of the 

ferry.es 

§ 33. Offenses Incident to Operation 

Unauthorized or improper operation of a ferry, charg- 
ing excessive ferriage, or failure to operate or transport , 
in compfiance with the duties of a ferryman, may con¬ 
stitute a criminal offense. 


Under statute or otherwise, a ferryman may be 
guilty of a criminal offense for the unauthorized 
operation of a ferry,69 or for a breach of his duty 
to transport,70 and it has been said that failure on 
the part of the owner of the franchise to operate the 
ferry is an indictable offense."^^ 

The indictment should specify the water on which 
an allegedly unlawful operation occurred,7- and the 
burden rests on the prosecution to prove that de¬ 
fendant ferryman lacked a licenseJS 

Excess charges. In some jurisdictions, the fer¬ 
ryman is liable to prosecution and fine for charg- 
ing more than a statutory rate,74 but this liability 
attaches only for acts done within the jurisdiction 
of the state fixing the rate.75 


fFi BB IF OBIIT A. In old pleading, an iron mine.^ 

PBBBOGABBIIjUS. In Spanish, railroads or rail- 
ways. They have been a subject of legislatibn in 
Spain beginning with 1855. The general railway 
law now in force is that of 1877 which covers such 
subjects as concessions, eminent domain, operation, 
etc.2 

FEBBOGHBOME. A substance produced by reduc- 
ing chrome iron ore with carbon in an electrical fur¬ 
nace, and contairdng iron, chromium, and carbon.^ 

PEBBOMANGANESE. A substance produced by 
smelting the ore eontaining iron and manganese,^ 


FEBBOT U17G-STEN. Tungsten iron or ^Terro- 
tungsten^^ is made from tungsten or wolframite by 
roasting it, freeing it from sulphur and arsenic by 
treatment with muriatie aeid, and strongly igniting 
it with eharcoal in a elosed crucible, giving a sin- 
tered or sealy mass which is fusible with iron ore.^ 

FEBROUS. Pertaining to, or obtained from, iron.6 

Phrases employing the word are set out in the 
note.7 

FEBBUEBE or FEBRURA, The shoeing of hors- 
es.S 

FEBRULE. A metallic ring or sleeve on the handle 


66. Ark.—Shults v. Munn, 187 S.W. 
316, 124 Ark. 415. 

25 O.J. p 1081 note 12. 

67. Ala.—Koretke v. Irwin, 13 So. 
943, 100 Ala. 323, 21 L.R.A. 787— 
Pate V. Henry, 5 Stew. & P, 101. 

Duty to transport see supra § 27 b. 

68. Ala.—Taylor v. Rushing', 2 Stew. 
160. 

69. N.D.—State v. Olson, 176 N.W. 
833. 44 N.D. 367. 

25 C.X.p 1052 note 35. 

70. Ark.—State v. Sewell, 45 Ark. 
387. 

Duty to transport see supra § 27 b. 

71. U.S.—Charles River Bridge v. 
Warren Bridg:e. Mass., 11 Pet. 420, 

9 IxEd. 773, 938. 

72. Mo.—^Wheat v. State, 6 Mo. 455. 

73. Kan.—Territory , v. Reyburn, 
McC. 134. ■ 

74k Mov-^tate v. Sicknaann,. 65 Mo. 
App. 499. 

75. W.Va.—State v. Faudre, 46 S,iE>. 
269, 54 W.Va, 122, 102 Ain;.S.R. 927, 
63 LuR^ 8X7, 1 Ann.Casi 164. 

25 C.J. p 1061 note 98. > 


Ferriage rates generally see supra § 
25. 

1. Black B.D. 

2. Escriche Diccionario and Suple- 
mento. 

3. ITses 

“One of its Principal uses is in the 
manufacture of armor-piercing pro- 
jectiles and armor plates. It is also 
g:enerally used to impart hard,ness 
and toughness to Steel structures 
I and implements where these quali- 
ties are particularly needed, such as 
burglar-proof safes, crushers, cutting 
tools, and the like."—^U. S. v. Roes^ 
seler & Hasslacher Chemical Co., N. 
T., 137 P. 770, 771, 70 aC.A. 346. 

4. irses 

“It is added to steei in the proc- 
ess of manufacture, It is used in 
making steei for the cheaper class 
of projectiles and for bther purposes 
where hardness, strength, and ductil- 
ity are necessary.’'-^U. S. v. Roessel- 
er & Hasslacher Chemical Co., supra. 


5. U.S.—Hempstead v. Thomas, Pa., 
122 P. 538, 539. 59 C.C.A. 342. 

6. Century D. 

7. Phrases constmed 

(1) “Perrous ammonium sulphate^’ 
and “ferrous sulphate," described as 
ferrous salts which can be used as 
reducing agents.—Steinfur Patents 

; Corporation v. J. Meyerson, Inc., D.C. 
M.Y., 56 P.2d 372, 382. 

(2) “Perrous pyrolignite,’* com- 
monly called "iron liquor,” and also 
usable as a reducing agent.—Steinfur 
Patents Corporation v. J. Meyerson, 
Inc., supra. 

(3) “Perrous salt,” defined as a 
salt of iron with any acid in which 
the iron is in a diavalent condition. 
—Steinfur Patehts Corporation v, J. 
Meyerson, Inc., supra. 

(4) “Perrous sulphide,” usable as 
a reducing agent if an iron sulphate 
is first put on the pelt or skin to be 
bleached or dyed.—Steinfur Patents 
Corporation v. J. Meyerson, Inc., su¬ 
pra. 


a Black LuD, 
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of a tool or the end of a stick to keep the wood 
from splitting; a ring or short tube of metal fitted 
on or inclosing tbe lower end of a cane or umbrella 
stiek.^ 

FEEEUM. Latin, literally, In old Englisb 

law, a horse-sboe.^® 

FEERY. See Perries § 1. 

Phrases employing tbe word are set out in tbe 
note.^i 

FEEBYBOAT. See generally Perries § 1, and, as 
a ^vesseF^ snbjeet to admiralty jurisdiction, see Ad- 
miralty § 18 b note 67. 

FEBTILIZTIR. Sometimes a mere synonym for 

“manure.”i2 

As employed in conneetion rntb varions agrieul- 
tnral regnlations see Agrienlture §§ 16-23; and as 
exempt from custcnns dnties see Customs Duties § 
73 note 87. 

FESTA IN CAPPIS. In old Englisb law, grand 
bolidays, on wbicb tbe eboirs wore caps.^^ 

FESTINATIO JUSTITIA EST NOVERCA IN- 

FORTUNIL^^ 

FESTING>-MAN. In old Englisb law, a bondsman, 
a surety, a frank-pledge, or one wbo was surety for 
tbe good bebavior of anotber.^5 

FESTINO-PENNY. Eamest given to servants 
wben bired or retained; tbe same as “arles-pen- 


FESTINEM REMEDIUM. Literally “A speedj’ 
remedy.^' Tbe writ of assise was tbus ebaracter^ 
ized, in eomparison witb the less expeditious reme¬ 
dies previously available, by tbe Statute of West- 
minster H (13 Edw. I c 24). 

FESTO ON. In general a string or ebain of any 
material suspended between two points.i^ In ad- 
vertising, a lithograpbic display designed to be bung 
above the mirror on tbe back bar of a soda foun- 
tain.19 

FESTUCA. In Prankisb law, a rod, staff, or stick, 
on wbicb imprecatory runs were eut; it was used as 
a gage or jjledge of good faitb by a party to a con- 
tract, or for symbolie delivery in tbe eonveyance or 
quitclaim of land, before a eourt of law, prior to 
the introduction of written documents by tbe Ro- 
inans.2® 

FESTUM. A feast, holiday, or festival.^^ 

FETICIDE. In medieal jurisprudenee, destruction 
of tbe fetus, the act by wbicb criminal abortion is 

produeed.22 

FETTERS. Chains or sbackles for tbe ankles or 
feet, irons used to secure the legs of conviets, un- 
ruly prisoners, etc. Similar chains securing tbe 
wrists are called ^2iandcuffs.^^3 

FEU, In Scotch law, a holding or tenure wbere tbe 
vassal, in place of military Service, makes his re- 
tum in grain or money; distinguished from ^Svard- 
bolding,” wbicb is the military tenure of the coun- 
try.24 


9. U.S.—Evans v. Newark Rivet 
Works, N.J., 12G F. 492. 494, 61 a 
C.A. 474. 

fSmilarly expressed 

(1) “A Iiollow metallic tube adapt- 
ed to fit over ajid be attacbed to tbe 
end of an umbrella or cane, together 
witb the metallic or steel point or tip 
wbicb is inverted in one en«l."—Evans 
V, Kewark Rivet Works, C.C.A-N-J., 
121 F. 1Z%, 134. 

(2) For other definitions see 25 C. 
J. p 1083 note 6 [a]. 

10 . Black L.D. 

11. Phrases consfemed 

(1> “Ferry bridge/* described gen- 
ersdly as a fioating structure hinged 
or ciiained to a wbarf.—Cope v. Yal- 
lette Dry Dock Co., La.^ 7 S.Ct. 336, 
337, 119 TT.S. 626, 630, 30 I^Ed, 501. 

(2> **Ferry franchise,'" and “r^I- 
road ferry” see Ferries § 1. 

(3) ‘‘Private ferry,” and “public 
ferry” and tbe distinction between 
them stje Ferries 5 2. 

12L U.fcJ.—Heller v. Magone, CC.N. 
T., 38 F. 908, 912. 


13. Black IxD. 

14. A maxim meaning “Hasty jus- 
tice is the step-mother of misfor- 
tune.”—Black B.D, 

15. Black L..I>. 
lEonasteries exempt 

Monasteries enjoyed tbe privilege 
of being “free from festing-men,” 
wbicb means tbat they wer6 not 
bound for the forthcoming of any 
man wbo should transgress the law. 
—^Black LiJD. 

la Black IaD. 

IT. Black L.D. 

A texm appHed to tbose cases in 
wbicb tbe remedy for tbe redress of 
an injury was given without any 
unnecessary delay; the term was ap- 
plied to an afition of , dower.—^Black 
1UI>, 

18- Century D. 

19- N.Tl—Thieler v. Trinity Adver- 
tising Corporation, 270 N.T.S. 717, 
718, 241 App.DIr. 34. 
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20. Black L.D. 

21. Black L.D. 

“Pestum stnltomm” 

“The feast of fools."—Black BJX 

22. Black L.D. 

See also Abortion §§ 1—3. 

23. Black L.D. 

Shackling of accused during. tria! see- 
Criminal Law § 977 notes 73-81. 

24. Black L..I>. 

"Peu animals” 

In Scotch law, tbe reddendo, or an- 
nual retum from the vassal tp & 
superior in a feu holding..—Black 
Ii.D. 

“Peu et iievT 

In old French and Canadiah law, 
hearth and horne; a term importing 
aciual settlemfent upon land a teaa- 
ant.—^Black I./.D. 

«Pon. hoUUug^ 

A Hoiding by tenure of rendsring' 
grain or money in place of military 
Service,—Black IjJ>. i i 
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FEUAR. In Scotcb law, tlie tenant or vassal af a 
fen; a feu-yassal.^^ 

pEtn). In feudal law, an estate in land held of a 
superior on condition of rendering him Services; 
also an inlaeritable riglit to the use and oeeupation 
of lands, held on condition of rendering Services to 
the lord or proprietor, who himself retained the 
property in the lands.^6 

Military feuds, the genuine or original feuds 
whieh were in the hands of military men, who per- 
fonned military duty for their tenures.27 

In Saxon and old German law, an enmity, or spe¬ 
cies of private war, existing between the family of 
a murdered man and the family of his slayer.^S 

PEUDA. See Feudum post. 

feuda ad instae patrimoniorum sunt 

REDAOTA.29 


FEUDAL. More commonly spelled ^^feodal” by 
the old writers, and defined to mean belonging’ to a 
fee or feud, pertaining to feuds or fees, relating- 
to or growing out of the feudal system or feudal 
law; also having the quality of a feud as distim 
guished from ^^allodial .’^20 

FEUDALISM. The feudal system, the aggregate 
of feudal principies and usages.^^ It has been char- 
acterized as a vague term used to describe a conge¬ 
ries of customs and legal relations by no means uni- 
form throughout Europe and never statie, although 
feudalism had one basic eharaeteristic traceable 
through ali its variations in that it rested on rela¬ 
tions to land, the primary' factor in a relatively 
primitive agrarian civilization.22 

FEUDALISMO. In Spanish feudal law, “feudal¬ 
ism,the body of rights enjoyed by a lord; also the 
abuse of such rights.23 


25. Black L.D. 

26. Black Ii-D. 

Synotiiymoiis terms 

“In this sense, the word is the 
same as ‘feod,’ ‘feodura/ 'feudum/ 
'fief/ or ‘fee.’ ”—Black L.D. 

27. Black L.D, 

28. Black LuD. 

In Seotland and the north of Engrland 
A combination of ali the kin to 
revenge the death of any of the blood 
upon the slayer and ali his race.— 
Black L-D. 

39. A maxim meaning “Lands held 
feu are reduced to the character of 
patrimony or succession.”—Trayner 
Leg-Max. 

This is sald to mean that lands 
held feu have now lost their strict- 
ly feudal character and are become 
like any other succession which may 
devolve upon the heir,—Trayner Leg. 
Max. 

30. Black L.B. 

See also Allodial 3 C.J.S. p 8S7 note 
32. 

“Tendal actlon” 

An ancient name for real actions; 
or such as concem real property 
onlr.—Black L.D. 

‘^ettdal coTirts” 

/Tn the i2th century, a lord qua 
lord, had the right to hold a court 
for his tenants; in the 13th cen- 
tury, they became of less importance 
®>Bd for three reasons: The feudal 
Principle would have led to a series 
of courts one above the other, and 
the dominions of the large landown- 
ers were usually sOa.ttered, ^ that 
great feudal courts became impossi- 
Jaie growth of the lurisdiction 
of the fcing^s court removed the ne- 
'feudal Courts; Adi 'the 


incidents of the feudal system came 
to be regarded in a commercial spir- 
it—as property. Its jurisdiction be¬ 
came merely appendant to landown- 
ing,”—Black L.D, 

“Pendal law” 

The law anciently regulating the 
property relations of lord and vas¬ 
sal, and the creation, incidents, and 
transmission of feudal estates. The 
laws and usages constituting the 
“feudal law" were originally cus- 
tomary and unwritten, but a compila- 
tion was made in the twelfth cen¬ 
tury, called “Foedarum Consuetu¬ 
dines," which has fofmed the basis 
of later digests. The feudal law 
prevailed over Europe from the 
twelfth to the fourteenth century, 
and was introdUced into England at 
the Norman Conquest, where it 
formed the entire basis of the law of 
real property until comparatively 
moderh times. Survivals of the feu¬ 
dal law, to the present day, so affect 
and color that branch of jurispru- 
dence as to require a certain knowl- 
edge of the feudal law for the per- 
fect comprehension of modern tOn- 
ures and rules of i*<eal property law. 
—Black L.D. ! 

“FeiLdal possession” 

The equivalent of “seizin" under 
the feudal system,—Black L.D. 

“Peudal' system" 

“The system of feuds. A politl- 
cal and social system which prevailed 
throughout Europe diiring the elev^ 
enth, twelfth, . and thirteenth cen¬ 
turies, and is supposed to have grown 
out of the.peculiar usAges and policy 
of the Teutonic nations who oveis 
ran the continent affeer the fall of 
the Westeim Roman Bmpire^ as de- 
veloped fey the exigencies of tiheir 
military domination, and posslbly 
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furthered by notions taken from the 
Roman jurisprudenee. It was intro- 
duced into England, in its complete- 
ness, by William I., A.D. 1085. though 
it may have existed in a rudimen- 
tary form among the Saxons before 
the Conquest. It formed the entire 
basis of the real-property law of 
England in medieval times; and sur¬ 
vivals of the system, in modern days, 
so modify and color that branch of 
jurisprudenee, both in England and 
America, that many of its principies 
require for their complete under- 
standing a knowledge of the feudal 
system. The feudal system originat- 
ed in the relations of a military 
chieftain and his followers, or king 
and nobles, or lord and vassals, and 
especially their relations as deter- 
mined by the bond estahlished by a 
grant of land from the former to the 
latter. From this it grew into a 
complete and intricate complex of 
rules for the tenure and transmission 
of real estate, and of correlated du- 
ties and Services; while, by tying 
men to the land and to those hold- 
iiig above and below them, it cre- 
ated a close-knit hierarchy of per- 
sons, and dcveloped an aggregate of 
social and political institutions."^— 
Black L.D., citing 2 Blackstone 
Comm. p 44. 

“Pendal twiuresf” 

The tenures of real estate under 
the feudal system, such as knight 
Service, socage, villenage, etc.—^Black 
L.D.. ' ' 

31* Black L.D. 

32. U.S.—U. S. V. Forness, C.C.A. 

N.Y., 125 F.2d 928, 933, notC. 

33. Escriche Diccionario., 

See al^so Feudal supra note 30, and 

Feudalism supra notes 31, 32. 



FEUDALIZE—FEVDUM 


PEUDALTZE. To reduce to a feudal t en ure, or to 
conform to feudalism.^^ 

PEUDARY. Held by feudal serviee, or relating to 
feuds or feudal tenures; henee a tenant who holds 
by feudal tenure, also spelled “feodatory^^ and 

‘‘feudatory.'’25 

PEUDATAEIO. In Spanisb feudal law, a vassal 
with a def; also a fund subject to tbe payment of 
feudal dues.36 

PETJDATORY. See Peudary ante. 

FEXJDBOTE. A reeompense for engaging in a 
feud, and tbe damages consequent, it having been 
the custoni in aneient times for ali tbe kindred to 
engage in tbeir kinsman^s quarrel.37 

PEUDE. An oecasional early form of ^^feud” as 
defined above, in tbe sense of private war or ven- 
geanee.^® 


36 C.J.a 

PETJDIST. A writer on feuds, as Cujacius, Spel- 
man, etc.^^ 

PEUDISTA. In Spanisb law, a feudist, an autbor 
wbo writes about feuds, or fiefs.^0 

FETIDO. In Spanisb law, a f eud, or fief; a species 
of benefice whicb one gives to anotber so tbat tbe 
latter may become tbe fonner^s vassal.^l 

FETJDTJM. Law Latin, a feud, fief, or fee; a rigbt 
of using and enjoying forever tbe lands of anotber, 
wbieh tbe lord grants on condition tbat tbe tenant 
sball render fealty, military duty, and otber Serv¬ 
ices. It is not properly tbe land, but a rigbt in tbe 
land.42 

Feuda, Tbe plural of “feudum,’^ meaning feuds 
or fees.^3 

Latin phrases, employing varions forms of tbe 
Word, are listed in tbe note.'^^ 


34. 

Black 

D.D. 

35. 

Black 

L.D. 

38. 

Escriche Diccionario. 

37. 

Black 

L.D. 

38. 

Black 

L.D. 

30, 

Black 

L.D. 


40. Escriche Diccionario. 


41. Escriche Diccionario, citing Par- 
tidas IV tit XXVI ley 1. 

See Fued supra notes 26-28, and 
Feudum infra notes 42-44. 

ITature 

(1) Escriche, who is disposed to 
ascribe the origin of the system to 
the Lombards, says that a ‘^eudo” 
nxay be considered as a contract or 
as a right in a thing similar to a 
pledge, mortgage, or emphyteusis.— 
Escriche Diccionario. See also Em¬ 
phyteusis 30 C.J.S. p 222 notes 24-26, 

(2) As a contract the “feudo,” or 
fief, is a reciprocal agteement be- 
tween lord and vassal, the former 
conceding»the useful ownership (do¬ 
minio litil) and the latter recognizing 
the former as the ultimate owner 
and promising him fiidelity, military 
and other service, and perhaps pay¬ 
ment of dues.—Escriche Diccionario^ 

(3) As a right in a tiung a fief, 
or “feudo,” is the title, shared by the 
lord and vassal, which axi^es from 
investiture, and which precludes 
alienation or encumbrance of the 
fief without the lord’s consent, is for- 
feited for felonias or feudal crimes, 
involves certain Services, and es- 
cheats to the lord on the vassal’s 
death '^thout male heirs.—^Escriche 
Diccionario. 

dassificatioxL 

A fief may be proper or Improper. 
It is the former when it is concedi 


or granted purely and simply, with¬ 
out determination as to time or Serv¬ 
ice. When conditions as to such 
matters are added, the fief becomes 
improper, but in case of doubt the 
fief is presumed to be a proper one. 
A fief is “real,” that is, royal, when 
granted by a king or emperor with 
so>me dignity or royal privilege, as 
kingdom, principality, dukedom, etc. 
A simple fief usually has no such 
appurtenance. A “ligio,” or liege fief, 
is one by which the vassal bound 
himself to serve the lord in war 
against anyone, and is therefore ex¬ 
ci usi ve. The ordinary fief, however, 
does not preclude the vassal from 
agreeing to serve another lord in 
war. Fiefs were also ecclesiastical 
when the subject was church prop- 
erty, and lay when it was not; they 
were termed "new” when received hy 
the vassal directly from the lord, 
and “old” when acQuired by inher- 
itance; “hereditary” when transmis- 
sible by inheritance or will, and 
“familiar” when succession is con- 
fined to male heirs of the first vassal; 
“masculine” when succession was so 
confined, and “feminine” when female 
heirs were admitted in default of 
male; “franco” when ft*ee from the 
obligation of personal service; and 
“personal” when limited to the vas¬ 
sal who received it—Escriche Dic¬ 
cionario. 

42- Black LwD. 

Slstorical 

This form of the word was used 
by the feudal writers; the earlier 
English writers generaily preferred 
the form “feodumand there was 
a stili clder word “feum,” tJsually 
it denoted a streteh of laad, rarely 
a texuixe or mass of rights. It 

734 


to be applied to every person who 
had heritable rights in land. The use 
of the word by the Normans is ex- 
ceedingly obscure; “feudal” was not 
in their vocabulary.—Black KD. 

43. Black L.D. 

44. Peudomm libri 

The Books of Feuds published dur- 
ing the reign of Henry III, about the 
year 1152.—Black L.D. 

‘*PetLdimi a3itig.niim” 

(1) In feudal law, a term used to 
designate an interest in land to 
which the possessor succeeds as heir 
to his ancestor.—Priest v. Cummings, 
20 Wend., N.Y., 338, 343. 

(2) Defined as an aneient feud or 
fief, a fief descendied to the vassal 
from his ancestors, or a fief which 
ancestors had possessed for more 
than four generations.—^Black IxD. 

(3) A feud which descended to a 
vassal from an ancestor; one which 
had been in the family for genera¬ 
tions.—English li.D. 

(4) In holding that “estate” as 
generaily understood connotes "an 
immediate descent from A. to B.” the 
court used the phrase “ut feudum 
antiquum” and said; “In a sense, an 
estate may be said to come by de¬ 
scent fi*om a remote ancestor, to a 
person upon whom it has devolved 
through many intermediate descents.” 
—Gardner v. Collins, R.I., 2 Pet. 68, 
92. r D.E<^ 347. 

PetLdxim novnm or Fetida nova 

(1) A new feud or fief, a fief which 
began in the person of the feudatoitF. 
and did not come to him by succes¬ 
sion.—^Black D.D. 

(2) In feudal law, a term used to 
designate an interest in land which 
was acquired by the iK>ssessor in 



36 C. J. S. FEUDUM SINE INVESTITURA NULLO MODO CONSTITUI POTUIT—FEW 


fbubum sine investitura nullo modo 

CONSTITUI POTUIT.45 

FEUM. An older form of ^^feuduin,” defined 

above.'^® 

FEVER. a temperature o£ the body Hgher than 
the normal temperature, appearing as a S3nnptom of 
disease.^^ 

Rocky Mountain spottcd fever. A disease of man 
said to be direetly traeeable to a deadly virus car- 
ried by infeeted wood tieks, or ^^bard-shelled tieks,” 
Dermaceutor Andersoni, found throughout the in- 
termountain regioni ^ 

Typhoid fever. An infectious febrile disease 
caused by a micro-organism called ^^baeillus typho- 


sus,” introduced into the system by the fingers, or 
with the food or drinking water. It is eontagious, 
infectious, and eommunicableA^ 

YeUow fever. An acute, infectious, malignant, 
paroxysmal disease, characterized by violent fever, 
jaundice, bloody vomit, hemorrhage, and abdom- 
inal pains.^^ 

PEW. An indefinite expression for a small or lim- 
ited number;^! not many; of small number, indi- 
cating a small number of units or individuals whieh 
constitute a whole.^^ It is a relative term and of 
great elasticity of meaning,^^ and has been contrast- 
ed -w-ith “many.4 

Phrases employing the word are set out in the 

note.55 


any other way than by succession as 
heir to his ancestor.—Priest v. Cum- 
mings, 20 Wend., N.Y., 338, 349. 

Other phrases 

(1) “Feodi firma/’ in old English 
law, fee-farm.—Black L.D. 

(2) “Feodi firmarius," the lessee 
of a fee-farm.—Black L.D. 

(3) “Feudorum consuetudines” see 
Consuetudo 16 C.J.S. p 1517 note 18. 

(4) “Feudum apertum,” an open 
feud or fief, a fief resulting back to 
the lord, where the blood of the 
person last seised was utterly extinct 
and gone or where the tenant com- 
mitted a crime, or gave other legal 
cause.—Black L.D. 

(5) “Feudum francum,” a free 
feud, one whieh was noble and free 
from talliage and other subsidies to 
whieh the plebeia feuda, vulgar 
feuds, were subject.—Black L.D. 

(6) “Feudum hauberticum,” a fee 
held on the military Service of ap- 
pearing fully armed at the “ban” and 
“arriere ban.”—Black L.D. 

(7) “Feudum [or feodum] impro¬ 
prium,” an improper or derivative 
feud or fief.—Black L.D. 

(8) “Feudum individuum,” an in- 
divisible or impartible feud or fief; 
descendible to the eldest son alone. 
—Black L.D. 

(9) “Feudum [or feodum] laicum,” 
a lay fee.—Black L.D. 

(10) “Feudum ligium,” a liege feud 
or fief, a fief held immediately of the 
sovereign, or one for whieh the vas- 
sal owed fealty to his lord against 
ali persons.—Black L.D. 

(11) “Feudum maternum,’’ a mater- 
nal fief, a fief descended to the feuda- 
tory from his mother.—Black L.D. 

(12) “Feudum [or feodum] mili“ 
tac^e,” a knighfs fee, held by kpight 
Service and esteemed the most hon- 
orable species of tenure.—Blach L,D. 

(13) “Feudium nobile,” a fee for 


whieh the tenant did guard and owed 
fealty and homage.—Black L.D. 

(14) “Feudum novum ut antiqu¬ 
um,” a new fee held with the quali- 
ties and incidents of an ancient one. 
—Black L.D. 

(15) “Feudum paternum,” a fee 
whieh the paternal ancestors had 
held for four generations, one de¬ 
scendible to heirs on the paternal side 
only, or one whieh might be held 
by males only.—Black L.D. 

(16) “Feudum [or feodum] pro¬ 
prium,” a proper, genuine, and orig- 
inal feud or fief, being of a purely 
military character, and held by mili¬ 
tary Service.—Black L.D. 

(17) “Feudum [or feodum] sim¬ 
plex,” a simple or pure fee; fee-sim- 
ple.—Black L.D. 

(18) “Feudum [or feodum] tallia- 
tum,” a restricted fee, one limited 
to d.escend to certain classes of heirs, 
a fee tail.—Black L.D. 

(19) “Quasi feudum,” a kind of fee 
or heritable right; and, generally, 
that kind of heritable right whieh 
arose in money when heritably se- 
cured.—Trayner Leg.Max. 

45. A maxim meaning “A freehold 
estate cannot be created except by 
investiture or some mode of consti- 
tuting.”—Thatcher v. Ornans, 3 Pick., 
Mass., 521, 525. 

43. Black L.D. 

47. Century D. 

48. Onset and progress of the dis¬ 
ease 

These infeeted transmitting agents 
attach themselves to man by biting. 
The virus beconies reactivated with- I 
in several hours after ingestion of 
blood in the tick has begun and’ it 
is then passed into the body of man. , 
There are two types of infectioh in 
rriart, “ambulatory” and “fulminat- 
ing.*' The latter is more often a 
fatal infection. The period of incu- 
hatk>n within man eovers a period 
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( of from two to fifteen days depend- 
ing upon the severity of the infec¬ 
tion, the resistance of the man and 
the locality of the bite. In the cases 
of fulminating infections, the period 
of incubation is determined as from 
two to five days, the prodromal pe¬ 
riod is from two to three days in 
duration during whieh time the char- 
acteristic chilly sensations, backache, 
etc., appear. Death occurs between 
the ninth and the fifteenth day fol- 
lowing infection. It is not infrequent 
that the site of the tick attachment 
cannot be found. Medical Science has 
some basis for the belief that the 
virus of an activated tick may en- 
ter through the pores of the skin.— 
Salt Lake County v. Industrial Com- 
mission, Utah, 120 P.2d 321, 324. 

49. Ark.--Davis v. Rodman, 227 S. 
W. 612, 613, 147 Ark. 385. 13 A.L.R. 
1459. 

5a Tenn.—Blackman v. U. S. Cas- 
ualty Co., 103 S.W. 784, 788, 117 
Tenn. 578. 

51. Ind.—Pittsburgh, C. C. & St. L. 
R. Co. V. Broderick, 102 N.E. 887, 
893, 56 Ind.App. 58. 

52. Tenn.—Provident Loan Bank & 

Parham, 194 S.W. 570, 571, 137 

Tenn. 483. 

53. Pa.—Anderson v. Williams, 44 
Wkly.N.C. 418, 420. 

Wis.—Klann v. Minn, 154 N.W. 996, 
161 Wis. 517. 

54. Ala.—Louisville & N. R. Co. v. 
Hali, 6 So. 277, 282, 87 Ala. 708, 
13 Am.S.R. 84. 4 L.R.A. 710. 

55. Phrases constmed 

(1) “Few copies.”—Myers v. Gross, 
59 111. 436, 438. 

(2) “Few gross.”—^Allen v. Kir- 
wan, 28 A. 495, 496, 159 Pa. 612. 

(3) “Few minutes.”—Klann v. 

Minn, 154 IST.W. 996, 161 Wis. 517. 

(4> “Few people.”—Indianapolis 
St. R. Co. V. Robinson, 61 N.E. 936, 
937, 157 Ind. 4,14. 



FF, AND F.G.A.--FIANZA 


36 C.J.S. 


Pf. and F.G-JL See Abbreviations 1 C.J.S. p 276 
note 5. 

PIABO. In Spanish kw, one for wbom another is 
obligated or aeeepted as siirety, or “fiador.”^® 

AI fiado. A phrase indicating tbat one buys, 
contraets for, or takes sometbing without presently 
paying for it, henee equivalent to tbe Englisb phrase 
credit.”^^ 

En fiado. Applied to an aeeused released from 
eustody, the phrase means ^^nnder bond.” It is also 
nsed in the same sense as “al fiado,” above defined 
to express the idea of “on credit.”^^ 

PIABOR. In Spanish law, surety.^9 

'Tiador lego, lldno y abonado,” a solvent snrety 
subjeet to no exemptions or privileges.®^ 


PIANOE and PIANCEE. The words are borrowed 
from the French verb ^^fiancer,” meaning to prom- 
ise to marry in the presenee of a priest; but in 
Englisb they have a broader significa nce, referring 
to all nnder engagement to marry, whether the dec- 
laration has been made in the presenee of a priest 
or not. The English synonym of “fiance” is “aSi- 
anced husband” and that of “fianeee” is "afSaneed 
wife.”®l 

FIAUCER. Freneh, generally, to pledge one^s 
faith;62 ^n^j^ speeifically, to promise to marry 
in the presenee of a priest.^ 3 

FIAHZA. A Spanish word of generie meaning snf- 
hciently broad to designate general obligation, as 
well as restrieted liability under a single instru- 
ment,64 and defined generally in Spanish law as 
security, bond, or nndertaldng.^^ 


(5> ‘*P*ew rodis.”—Butts v. Stowe, 
53 Vt. 600, 603. 

<6) ”Few stones.”—^Wheelock v. 
Noonan, 15 N.E. 67, 68, 108 N.Y. 170, 
2 Am.S.R. 405. 


56. 

Escriche 

Biccionario. 

57. 

Escriche 

Biccionario. 

58. 

Escriche 

Biccionario. 

sa. 

Escriche 

Biccionario. 

60. 

Escriche 

Biccionario. 

61. 

Pa.—Jacobs v. Most Excellent 


Assembly Artisans* Order of Mu¬ 
tual Protection, 9 PaDist. 54, 55. 

ea. Black L,.D. 

^ —Jacobs v. Most Excellent 

Assembly Artisans’ Order of Mutu¬ 
al Protection, supra. 

64. N.J.—Martinez v. Runkle, ^0 A. 
593, 57 N.J.Eaw 111, 125. 

66. Escriche Biccionario. i 

ClassificatioxL | 

(1) Fianza carcelara (de carcel 
segiira)—^an undertaking to retum 
accused to custody on demand.—^Es- 
criche Biccionario. 

(2) Fianza con informacidn de 
abono—an undertaking" secured by 
specifle property shown to belong- to 
the obligor and t6 be free and suflBl- 
cient to meet the purpose of the in- 
stniment. It is especially employed 
in cases where a defendant, civil or 
criminal, is without surety or prop¬ 
erty at the locus fori but has prop¬ 
erty elsewhere, whJch is thus accept- 
ed upon due proof of ownership.— 
Escriche Biccionario. 

(3) Fianza de accredor de mejor 
derecho—a form of the proceedihg 
^iven by a creditor upon being 
awarded property of the debtor and 
by wjcuch. he undertakes to restore it 
if another creditor is found entitled 
thereto, or if the judgment award- 


ing it is reversed.—Escriche Bic- 
2 ionario- 

(4) Fianza de arraigo—an under- 
“^aking secured by pledge, mortgage, 
or personal surety, to carry out the 
resuits of an acUon, and which might 
be enforced upon the debtoFs aliena- 
tion of his property with intent to 
change his domicile, provided the 
debt had been previously proved by 
authenticated document, witnesses, 
or the debtor's admission.—Escriche 
Biccionario, citing Novisima Recopil- 
acidn lib X tit XI ley V. 

(5) Fianza de calumnia—an under- 
taking required of an accuser in a 
criminal proceeding, as a precaution 
against malicious proseeution, to in- 
demnify accused in case the charge 
is not proved, being imperatively re¬ 
quired in accusations by private in- 
dividuals before the audiencias 
(higher tribunals) against judges of 
inferior courts.—^Escriche Biccion¬ 
ario. 

(6) Manza de estar 5. derecho—an 
undertaking on the part of defendant 
in a cause, criminal or civil, to ap- 
pear at the trial,—^Escriche- Biccion¬ 
ario. 

(7) Fianza de estar 5, las resultas 
dei juicio—a bond to abide the event 
of a suit; au undertaking to i>ay a 
money judgment against defendant 
in a cause criminal or civil.—Es¬ 
criche Biccionario. 

(8) Pian 2 at de indemnidad—an ob¬ 
ligation of guaranty as distinguished 
from ^ordinary suretyship,” the fiad- 
or agreeing to pay oniy after exhaus- 
tion of the principal debtor^s assets- 
—^Escriche Biccionario. 

(9) Fianza de la haz—a phrase 
which indudes any of the three last 

previous forms of undertaking,_ 

Escriche Biccionario. 

(10) Fianza de ley <ie Madrid—an 
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■ undertaking (authorized by Royal 
Ordinance of Madrid in 1502) by the 
prevailing party in an arbitral pro¬ 
ceeding or compromise, to restore 
with rents and profits property re- 
ceived under the award in case it 
should be set aside at the instance 
of the prevailing party.—Escriche 
Biccionario, citing Novisima Recopil- 
acidn lib XI tit XVII leyes IV, V. 

(11) Fianza de ley de Toledo—an 
undertaking (authorized at Toledo in 
1840) in an exeeutive proceeding to 
restore in double amount, as penalty 
and interest, in case the judgment is 
set aside, whatever is collected there- 
under.—Escriche Biccionario. 

(12) Fianza de mancomunidad—the 
joint obligation of two or more ”fia- 
dores” which may be either simple, 
when the liability of each is limited 
to an aliquot part of the debt, or sol- 
idary when all are liable, jointly and 
severally, for the whole.—^Escriche 
Biccionario. 

(13) Fianza depositaria—an under¬ 
taking to hold certain property sub¬ 
jeci to the order of the court, to se¬ 
cure a debt of the obligor or anoth¬ 
er, or to deliver them, in case the 
debt is paid, to some other creditor. 
—^Escriche Biccionario, 

(14) Fianza de saneamlento—an 
undertaking with surety, by an exe- 
cution debtor, to avoid imprisonment, 
that he will satisfy the judgment. 
It should appear that property of- 
fered as security is the debtor^s, or, 
should it prove otherwise, other suf¬ 
ficient property will be suhstituted.:— 
Escriche Biccionario. 

(15) Fianza de seguridad de la vl- 
da^^an undertaking, similar to the 
“bond to keep the peace^' in Anglo-' 
American law, based upon investiga- 
tlon of a complaint that another 
tiureateais bodjly hann to complain- 



FIAR—FICTIO JURIS NON EST UBI VERITAS 


36 C.J.S. 

FIAE (English). In Scoteh law, lie who has the 
fee or fen; also one whose property is eharged 
vith a life-rent. The proprietor is termed ‘^fiar,” in 

contradistinction to the life renter.66 

Fiar prices. The value of grain in the different 
counties of Scotland, fixed yearly by the respective 
sheriffs, in the month of February, with the assist- 
ance of jiiries.^^ 

PIAE (Spanish). In Spanish law, to guarantee per- 
formance or payment by another. In a different 
sense, to sell on credit.68 

PIAT. Latin, "Lret it be done.’^ In English prae- 
tiee, a short order or warrant of a judge or magis- 
trate directing some act to be done; an anthority 
issuing from some competent souree for the doing 
of some legal act.^9 

In Spanish law, the act of favor extended to one 
who is empowered to act as clerk of a conrt; also 
the name of a notarial fee, now abolished.'^® 

PIAT JUS, EUAT JUSTITIA.71 

PIAT JUSTITIA, RUAT C(ELUM.72 

PIAT PROUT FIERI CONSUEVIT, NIL TEMERE 
NOVANDUM.73 


FLAUNT. An order, or command; probably a plu- 
ral form of ^^fiat” above defined.^^ 

FIBROID. Resembling, containing, or taking' the 
form of fiber, fibrous, as a fibroid tumor;75 a fibro¬ 
ma or a fibrous structure. 7® 

FIBROMA. A tumor composed mainly of fibrous or 
fully developed connective tissue.77 

FIBROUS. Containing or eonsisting of fibers; hav- 
ing the character of fibers.73 

As used in the steel making art, it is a generie 
term to denote a condition in contrast to the 
crystalline state. The ‘^fibrous" state is obtained by 
annealing.79 

FICCION. An assnmption 'whieh conceals, or as¬ 
sumes to conceal, that the law has changed.^^ 

FICTIO. In Roman law, a fiction, an assumption 
or supposition of the law.^^ 

FICTIO CEDIT VERITATI, FICTIO JURIS NON 
EST UBI VERITAS.82 

FICTIO EST CONTRA VERITATEM, SED PRO 
VERITATE HABETUR.83 

FICTIO JURIS NON EST UBI VERITAS.84 


ant, and requiring- the former to ob- 
serve good conduct.—Elscriche Dic- 
cionario. 

(16) Fianza subsidiaria—an under- 
taldngr to carry out some other un- 
dertakinff.—Escriche Diccionario. 
ea Black L.D. 
e?. Black (Li.D. 
ea Escriche Diccionario. 

69. Black L.D. 

Iji Ei^flish. bankrtiptcy practice 

“One of the proceedings in the 
English bankruptcy practice, being a 
power, signed by the lord chancellor, 
addressed to the court of bankruptcy, 
authorizing the petitioning creditor 
to prosecute his complaint before it. 
By the statute 12 & 13 Viet c. 116. 
fiats were abolished."—Black L.D. 

*^oiirfc fiat” 

In English law, a fiat in bankrupt¬ 
cy issued against two or more trad- 
ing partners:—Black L.D. 

Isatin phrases 

(1) “Piat justitia," literally “Let 
justice be done." On a petition to 
the king for his warrant to bring a 
Writ of ei*ror in parliament, he writes 
on the top of the petition, “Piat jus- 
titia,” and then the writ of error is 
made out, etc.—Black L.D. 

^ (2) “Piat ut petitur," literally 
Det it be done as it is asked;” 

56 C.J.S.—47 


form of granting a petition.—Black 
■L.D. 

70. Escriche Diccionario. 

71. A maxim meaning “Let law pre- 
vail, though justice fail.”—^Wharton 
L.Lex. 

72. A maxim meaning “Let right he 
done, though the heaven should fall." 
—Black L.D. 

Applied or explained in 
Ind.—Sopher v. State, 81 N.E. 913, 
922, 169 Ind. 177, 14 L.R.A.,N.S., 
172, 14 Ann.Cas. 27. 

Pa.—Commonwealth v. Gushinski, 10 
' Pa.Dist. & Co. 202, 24 Luz.Leg.Reg. 
373. 

25 C.J. p 1086 note 63 [a]. 

Meaning legal justice 

“The justitia of that maxim 
means, legal justice—^justice evolved 
and made operative by the adminis- 
tration of the law."—Vermont & 
Canada R. Co. v. Vermont Cent, R, 
Co., 50 Vt 500, 595. 

73. A maxim meaning “Let it be 
done as formerly, let no innovation 
be made rashly."—Bouvier L.D. 
Simllarly rendered 

“Let it be done as it hath used 
to be done, nothing must be rashly 
innovated."—Black L.D. 
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■7€L Idaho.—Brown v. St. Joseph 
Lead Co., 87 P.2d 1000, 1004, 60 
Idaho 49. 

77. Idaho.—Brown v. St. Joseph 
‘Lead Co., supra. 

78. Century D. 

79. U.S.—Pried Krupp Aktien Ge- 
sellschaft v. Midvale Steel Co., Pa., 
191 P. 588, 607, 112 C.C.A. 194. 

80. Escriche Diccionario. 

See also Pictio and Fiction post. 

81. Black L.D. 

Zn old Roman law 

“ ‘Fictio' in the old Roman law was 
properly a term of pleading, and sig- 
nified a false averment on the part 
of the plaintiff which the defendant 
was not allowed to traverse; as that 
the plaintiff was a Roman Citizen, 
when in truth he was a foreigner. 
The object of the fiction was to give 
the court jurisdiction."—Black L.D. 

82. A maxim meaning “Fiction 
yields to truth. Where there is 
truth, fiction of law exists not."— 
Black L.D. 

83. A maxim meaning “Fiction is 
against the truth, but it is to be es- 
teemed truth."—Black L.D. 

84. A maxim meaning “Where 
truth is, fiction of law does not ex*- 
ist."—Black L.D. 


a 


74. Black L.D. 

75. Century D. 
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FICTIO LEOIS INIQUE OPEEATUR ALICUI 
BAMKUM VEL INJUEIAM.85 

FICTIO LEOIS NEMINEM L^DIT.86 

FICTION. Generally, that whieli is feigned, as- 
sumed, pretended;^^ a subterfuge.^S More speeifi- 
cally, a false averment on the part of plaintiff 
which defendant is not allowed to traverse, the ob- 
jeet being to give the court jnrisdietion, an example 
being the eommon-law action of a father for his 
danghter^s seducti on whieh was grounded on the 
hetion of his loss of her services.^^ 

Fiction of laiv, A legal assumption that a thing 
is tme which is either not tme or which is as prob- 
ably false as true;^® an assumption or supposition 
of law that something whieh is or may be false is 
tnie^ or that a state of faets exists whieh has never 
really taken place the assumption as true of 


something known to be false the assumption, for 
the purposes of justiee, of a fact that does not or 
may not exist;93 the legal assumption or invention 
that something is true, whieh is, or may be, false; 
an assumption of an innocent and beneficial charac¬ 
ter, made to advanee the ends of justiee,but not 
allowed to work injustiee, or to defeat the poliey 
of the state.95 

It has been distinguished from “estoppel,”^^ “in- 
tendment of law’,”^*^ and “presumption of law” see 
Evidenee § 117 note 24. 

FICTIONE JUEIS SEMPEE SUBSISTIT ^QUI- 
TAS.98 

FICTITIOUS. Peigned, imaginary, not real, coun- 
terfeit, false, not genuinenonexistent.i 

Phrases eraploying the word are set out in the 
note.2 Other phrases as to whieh more recent ad- 


85. A maxim meaning- “A legal fic¬ 
tion does not properly work loss or 
injury/'—Wharton L-Lex. 

Also translated “Fiction of law is 
wrongful if it works loss or injury 
to anyone.”—Black L.D. 

88. A maxim meaning “A fiction of 
law injures no one.“—Black KD. 

87. lowa.—Murphy v. Murphy, 179 
N.W. 530, 533, 190 lowa 874. 

88. N.C.—Snider v. Newell, 44 S.E. 
354, '357, 358, 132 N.C. 614. 

88. N.C.—Snider v. Newell, supra. 
9a Cal.—Hibberd v. Smith, 4 P. 473, 
482, S P. 46, 67 Cal. 547, 56 Am.H. 
726. 

Xiaaid as moaey and vice versa 

“The law often regards money as 
land and land as money, and, through 
the forms in whieh property may be 
put, will, if possible. trace and es- 
tablish the original ownership."—Mc- 
Intosh V. Aubrey, Pa., 22 S.Ct. 561, 
563, 1S5 U.S. 122, 4 6 L-Ed. 834. 

91. Mo.—Eeavell v. Blades, 141 S.W. 
893, 895, 237 Mo. 695. 

92. N.J.—Ryan v. Motor Credit Co., 
23 A,2d 607, 622, 130 N.J.Eg. 531, 
citing Corpus Juris. 

9^ Colo.—Dodo V. Stocker, 219 P. 

222, 224, 74 Colo. 95. 

Siinilarly expressi 
An allegation in legal proceedings 
that does not accord with the actual 
faets of the case, and whieh may be 
contradicted for every purpose, ex- 
cept to defeat the beneficial end for 
whieh the fiction is invented and al¬ 
lowed.—^New Hampshire Strafford 

Bajik V. Corneli, 2 N.BL 324, 327. 

84. lowa—Murphy v. Murphy, 179 
N.W. 530, 53^ 190 lowa S74. 

95w U.S,—Sheldon Bldg. Corporatio®. 
V. Commissioner of Internal Reve- 
nue, C.C.A., 118 F.2d 835, 836. I 


I Bule variously stated 
I (1) The court will not endure that I 
i a mere form or fiction of law, in- 
troduced for the sake of justiee, 

I should work wrong, contrary to the 
real truth and substance of the 
i thing. 

i Cal.—Hibberd v. Smith, 4 P. 473, 

> 482, 8 P. 46, 67 Cal. 547, 56 Am.R. 

726. 

NJ.—Ryan v. Motor Credit Co., 23 

A.2d 607, 622, 130 N.J.Eq. 531, quot- 

ing Corpus Juris. 

(2) ‘Tt seeras to be a nile founded 
in common sense, as well as striet 
justiee, that 'fictions of law' shall 
not be permitted to work any wrong, 
but shall be used ut res magis valeat 
quam pereat.”—U. S. v. 1,960 Bags 
of Coffee, Md., 8 Cranch 398, 415, 3 
KEld. 602. 

(3) “That legal fictions must al- 
ways be confined to their purpose 
and intent is not only common sense, 
but common law.”—Gliewe v. Mul- 
berry Metal Stamping Works, 14 A. 
2d 58, 59, 18 N.J.Misc. 461, citing 
Corpus Juris. 

(4) “When logic and the poliey of 
a state conflict with a fiction due to 
historical tradition, the ‘fiction' must 
give way.”—Blackstone v. Miller, N. 
Y., 23 S.Ct. 277, 278, 188 U.S. 189, 47 
E.Ed.. 439. 

(5) Aithough a judgment upon an 
entry nunc pro -tUnc, in taking effiect 
by a legal relatioin at a time before 
it; was aotually entered or e:^isted, is 
based, on a “fiction of Iaw,"i it cannot 
be contradicted.—Mahaska Oounty v. 
Bennett, 129 N.W. 838, 839, 150 lowa 
,216, 

Black li.Di 

97. N.EL—New Hampshire Strafford 

Bank v. Corneli, 2 NH. 324, 326^ 

93. A maxim meaning a fiction 
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r of law equity must always exist.”-^ 
Low V. Little, 17 Johns., N.T., 346. 
348. 

99. Ala.—Kinney v. Kinney, 161 So. 
798, 800, 230 Ala. 558, quoting Cor¬ 
pus Juris, 

Cal.—Stein v. Howard, 4 P. 662, 663. 
65 Cal. 616—People v. Carmona, 
251 P. 315, 317, 79 Cal.App. 159. 
Utah.—State v. Tinnin, 232 P. 543, 
545, 64 Utah 587, 43 A.L.R. 46. 

1 . Ala.—Kinney v. Kinney, 161 So. 
798, 800, 230 Ala. 558, quoting Cor. 
pus Juris. 

2. Phrases construed 

(1) “Fictitious debt” is a feigned 
debt, not real or genuine, but arbitra- 
rily invented and set up to accom- 
plish an ulterior object.—^West Vir¬ 
ginia Mortgage & Discount Corpora¬ 
tion V. Newcomer, 132 S.E. 748, 749, 
101 W.Va. 292. 

(2) “Fictitious increase of . . . 

indebtedness.”—Houghten v. Rest- 
land Memorial Park, 23 A.2d 497, 501, 
343 Pa. 625. 

(3) “Fictitious or nonexisting per- 
son.” 

Cal.—Goodyear Tire & Rubber Co. of 
California v. Wells Fargo Bank & 
Union Trust Co.. 37 P.2d 483, 485, 
1 Cal.App.2d 694. 

S.C.—Bourne v. Maryland Casualty 
Co., 192 S.E. 605, 611, 185 S.C. Ir 
118 A.L.R. 1. 

(4) “Fictitious person.” 

La.—Allan Ware Pontiae, Inc., y. 
First Nat, Bank of Shreveport, 
App., 2 So.2d 76, 79. 

Mo.—^Eittle V. Remley, App., lOl S. 
W.2d 505, 507. 

NJ.—Ccean Accident & Guarantee 
Corporation v. Lincoln Nat. Bank, 
NJ., 172 A 45, 48, 112' N.J.Law 
550. 

NY.—Jacoby v. Kline Bros. Co., 272 
NY.S. 871, 873, 241 App.Div. 476— 
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FIGTITIOUS—FIDES 


jadieations have not been found are listed in 25 
C.J. p 1086 note 82-p 1087 note 96. 

FIDE-COMMISSARy or PIDEI^OMMISSABY 
and rrOEI-COMMISSAEIUS. See tbe C.J.S. titie 
Trusts § 5, also 25 C.J. p 1087 notes 1-3. 

nDEI-COMISARIO. See tbe C.J.S. titie Trusts 
§§ 3, 5 also 25 C.J. p 1087 notes 99-3. 

FIDEI-COMISO and FIDEI-COMMISSUM. See 

the C.J.S. titie Trusts § 2, also 25 C.J. p 1087 notes 
98, 4. 

FIDE-JUBERE. In the eivil law, to order a thing 
upon one^s faith, to pledge one^s self, hence to be- 
come surety for anotber.^ 

fibe-jussio. An aet by wbich any one binds 
himself as an additional seeurity for another.^ 

FIDE-JUSSOR or FIDE-PROMISSOR. In Roman 
law, a guarantor, one wbo beeame responsible for 
the payment of another^s debt, by a stipulation wbieh 
bound bim to discbarge it if tbe prineipal debtor 
failed to do so.^ * 


FIDELITAS. Fealty, fidclity.® 

FIDELITT, Good faitb, tbe term importing, in a 
partieular relationsbip, a sincere and single inten- 
tion to administer property for tbe best interests 
of tbe parties beneficially interested, and according 
to tbe duty imposed.^ 

Tbe Word is not synonymous witb “federal,” nor 
may tbe two words be taken for eacb otber see Fed- 
eral 35 C.J.S. p 759 note 73. 

FIDELITY rNTSTJRANCE. See tbe titie Insurance 
in Corpus Juris Secundum, also 25 C.J. p 1088 et 
seq. 

FIDEM MENTIRI. Latin, to betray faitb or feal¬ 
ty. A term used in feudal and old Englisb law of 
a feudatory or feudal tenant wbo did not keep tbat 
fealty wbicb be bad swom to tbe lord.^ 

FIDE-PROMISSOR. See Fide-Jussor ante, 

FIDES. Latin, faitb; bonesty, contidence, trust, 
veraeity, bonor.^ 


In re Hammer's Bstate, 261 N.Y.S. 

478, 488, 237 App.Div. 497. 

See also Bilis and Notes § 129. 
Plnrases discnssed elsewliere 

(1) “Fictitious action or suit” see 
Actions § 19 a, Appeal and Error § 
40 c, Contracts § 232 note 41; and 
consuit Descriptive-Word Index. 

(2) “Fictitious bail or seeurity” 
see Contempt § 20. 

(3) “Fictitious bili of lading” and 
rights arising- thereunder see Car¬ 
ri ei;s § 128 f (2) (a) notes 47-49. 

(4) “Fictitious bonded indebted- 
ness” see Oorporations § 1149 notes 
49-54. 

(5) “Fictitious census returns” see 
Census § 7. 

(6) “Fictitious claim” see Appeal 
and Error § 73 b, Assigrnments for 
Benefit of Creditors § 79, and Courts 
§ 56. 

(7) “Fictitious consideration” see 
the C.J.S. tities BYauds, Statute of 
§ 200, also 27 C.J. p 285 note 90, and 
Praudulent Oonveyances 5§ 81, 143, 
169, 2^51. also 27 C.J. p 484 note 37, 
p 527 notes 49, 50, p 568 note 51—p 
569 note 54, p 642 notes 61-68. 

(8) “Fictitious issue of stock” see 
Corporations § 245 a (3) (a) notes 
93-98. 

(9) “Fictitious name,” in greneral 
see the C.J.S, titie Names $ 9, also 
45 C.J. p 376 note 3-p 380 note 71; as 
eauivalent to “assumed name” see 7 
C.J.S. p 106 note 60; and as com- 
pared with, or distinguisbed frpm, 
“designation not sbowing the names. 


of the partners” see 26 C.J.S. p 1241 
note 69. 

(10) “Fictitious or colorable 
claim” see Appeal and Error § 73 b. 

(11) “Fictitious or fraudulent 
claims” see Courts § 56. 

(12) “Fictitious payee” see Bilis 
and Notes § 129. 

(13) “Fictitious proceedings” see 
Appeal and Error § 40 c. 

(14) “Fictitious transaction” as 
fraud by broker see Brokers 5 41 
notes 69, 70. 

(15) “Fictitious venue,” as some- 
times justified in transitory actions, 
see the C.J.S. titie Venue § 3, also 
67 C.J. p 18 note 5-p 19 note 20. 

(16) “Nonexisting or fictitious 
plaintifC" see Abatement and Revival 
§ 91. 

3. Black L.D. 
rorm of stipulation 

“Fide-jubes? Fide-jubeo:” Do you 
pledge yourself? I do pledge myself. 
—Black E.D. 

4. Black L.D. 

Effect 

“This giving seeurity does not de- 
stroy the liability of the prineipal, 
but adds to the seeurity of the surer 
ty.”—^Black iL-D. 

5k Black L.D. 

Former use lu admlralty 

The sureties taken on the arrest of 
a defendant, in the court of admiral- 
ty, were formerly dei;ionainated “fide- 
jussors.”—^Black; Li.D'., j 


1 6. Black L.D. 

7. N.T.—King V. Talbot, 40 N.T. 76, 
8'5—Matter of Burr, 96 N.Y.S. 225, 
230, 48 Misc. 56. 

«Pidelity boad» 

(1) As meaning a contract of fidel- 
ity Insurance.—Runcie v. Corn Ex- 
change Bank Trust Co.,” 6 N.Y.S.2d 
616, 630. See also the C.J.S. titie 
Insurance § 13, and 25 C.J. p 1089 
note 3. 

(2) Distinguished from “perform- 
ance bond.”—United States Shipping 
Board Merebant Fleet Corporation, 
to Use of United States, v. .<3Btna 
Casualty & Surety Co., 98 P.2d 238, 
241, 68 App.D.C. 366. 

Other phrases 

(1) “Pidelity guaranty” see the C. 
J.S. titie Insurance § 16, also 25 C. 
J. p 1087 note 6. 

(2) “Perform their duties with 
fideiity,” as not interchangeable with 
“perform the duties of their appoint- 
ment impartially.”—In re Jefferson 
Tp. Road, 2 L.ack.a:reg.N^ Pa., ■328, 
329. 

8. Black Li.D. 

9. Black L.D. 

"TTheriiiiia fides” 

(1) In Latin, the most perfect 
good faith.—Bouvier L.D. 

(2) The most abundant good faith, 
absolute and perfect candor or open- 
ness and bonesty, the absence of any 
concealment or deception, however 
slight; a phrase used to express the 
perfect good faith, concealing noth- 
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riDES EST OBUaATIO OON-SCIENTUE AM- 
CTTJUS AD IKTEimONEM ALTEEIUS.iO 

EIDES SEEVANDAii 

FIDES SEEVANDA EST; SIMPLICITAS JUEIS 
GENTIUM PRiEVALEAT.i2 

FIDUCIA Faith reposed, as where one man, eon- 
fiding* in another, intrusts his property to him for 
a particular purpose, and in the belief that he will 
in good faith use it for no other purpose.^S 

FIDUCIAL. Having the nature of a trust.^^ An 
adjective haviiig the same meaning as ‘^fiduciary.”!^ 

FIDUCIAEIO and FIDUCIAEIUS. As a noun, see 
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the C.J.S. title Trusts § 3, also 25 C.J. p 1087 note 
3 [b] and p 1118 note 6. 

Phrases in whieh the Latin word is used adjec¬ 
ti vely are set out in the note.^® 

FIDUCIARY. 

In General 

A general definition of the word whieh is sufB- 
eiently comprehensive to embrace all cases eannot 
well be given.17 The term is derived from the civii, 
or Roman, law.^S It eonnotes the idea of trust or 
eonfidenee,l9 contemplates good faith,. rather than 
legal bbligation, as the basis of the transaetion, re¬ 
fers to the integrity, the fidelity, of the party trust- 
ed, rather than his credit or abiiity,20 and has been 


ing, with which a contract must be 
made.—Black L.D. 

(3) A rui e applied to ag-ents, part- 
ners, and trustees.—Wigffins v. 
Markham, lOS N.W. 113» 115, 131 
lowa 102. 

(4) A contract of Insurance is said 
to be a contract uberrimae fidei,— 
Equitable Life Ass. Soc. v. McEIroy, 
Mo., 83 P. S31, 636, 28 C.C.A 365. 

Otber plLrases 

(1) "Bonae fidei," "bona fide," 
*‘bona fides’’ and other phrases em- 
ploying the two words see 11 C.J.S. 
p 386 note 27-p 331 note 22. 

(2) "Fides facta,” meaning mak- 
ing one’s faith; by which undertak- 
ings were gruaranteed among- the 
Franks and Lombards. and symbol- 
ized by such formal acts as the giv- 
ing of a rod; in suretyship giving 
the "festuca” or "vadium.”—Black 
L.0. 

(3) "Mala fide,” applied as mean¬ 
ing “in bad faith.”—Lenhardt v. 
Ponder, 42 S.E. 169, 172, 64 S.C. 354 
—Magovem v. Richard, 3 S.E. 340, 
342, 27 S.C. 272. 

(4) “Mala fide possessor,” defined 
as one who is in possession of land, 
knowing that the title is contested 
by a third person claiming a better 
right to it—Canal Bank v. Hudson, 
Miss., 4 S.Ct 303, 311, 111 U.S. 66, 
28 L.Ed. 354—Green v. Biddle, Ky., 
8 Wheat 1, 79, 5 L.Ed. 547. 

(5) “Mala fide purchaser,” as a 
purchaser in bad faith, the determin- 
ing factor being notice of anothei^s 
prior right rather than absence of 
valuable consideration. 

Ky.—Kellar v. Stanley, 5 S.W. 47Z, 

480, 86 Ky. 240, 9 Ky.L. 388, -391. 
Tex.—Mansfield v. Wardlow, Ciy. 

App., 91 S.W. 859, 863. 

(6) “Mala fides”—bad faith.— 
Black L.D. As the antithesis of 
"fairness and good faith” see pair- 
ness 35 C.J.S. p 487 note 58(1). 

la A maxim meaning “A trh^ is 


an obligation of conscience of one to 
the will of another.”—Black L.D. 

11. A maxim meaning “Good faith 
must be observed.”—Bouvier L.D. 

Applied in Paul v. Hadley, 23 
Barb., N.Y., 521, 524—McCoy v. Art- 
cher, 3 Barb,, IST.T., 323, 330. 
Another form of the tna-Tri-m 

“Fides servanda est,” translated as 
meaning “Faith must be observed; 
an agent must not violate the confi- 
dence reposed in him.”—Black L.D. 

12. A maxim meaning "Good faith 
is to be preserved; the simplicity of 
the law of nations should prevail.”— 
Bouvier L.D. 

Applied in Pillans v. Van Mierop, 
3 Burr. 1663, 1672, 97 Reprint 1035. 
Similarly rendered 
"Faith must be kept; the simplic¬ 
ity of the law of nations must pre- 
vail.”—^Black L.D. 

13. N.T.—Moffatt v. Pulton, 'ZO N.K 
992, 994. 132 N.Y. 507. 

As mortgage or pledge 

“In Roman law, an early form of 
mortgage or pledge, in which both 
the title and possession of the prop¬ 
erty were passed to the creditor by 
a formal act of sale, properly with 
the solemnities of the transaetion 
known as “mancipatio,” there being 
at the same time an express or im- 
plied agreement on the part of the 
creditor to reconvey the property by 
a similar act of sale provided the 
debt was duly paid; but on default 
of payment, the property became ab- 
solutely vested in the creditor with- 
out foreclosure and without any 
right of redemption. In course of 
time, this form of security gave 
place to that known as hypotheca, 
while the contemporary contract of 
pignus or pawn undement a corre- 
sponding development.”—Black L.D. 

14. Webster New Int. D, 

15. Black L.D. 

Phrases constmed 

(1) “Fiducia! office.”—Moss 
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Rowlett, 65 S.W. 153, 154, 112 Ky 
121 . 

(2) “FiduciaI relation,” as more 
correctly applicable to legal relation- 
ships between parties, such as guard- 
ian and ward, administrator and 
heirs, and other similar relation- 
ships, and so technically distin- 
guished from the broader expression, 
“confidential relation.”—Roberts v. 
Parsons, 242 S.W. 594, 596, 195 Ky. 
274. See also Confidential Relation 
15 C.J.S. p 823 note 94. 

16. Phrases constmed 

(1) “Fiduciarius haeres,” used by 
the Romans to signify a fiduciary 
heir, that is, a person to whom a tes¬ 
tator has sold the inheritance un¬ 
der the condition that he should sell 
it to another. Black L.D. See also 
Fiduciary post. 

(2) “Fiduciarius tutor,” in Roman 
law, the elder brother of an emanci- 
pated pupillus, whose father had died 
leaving him stili under fourteen 
years of age.—Black L.D. 

17. N.T.—Smith v. Ogilvie, 27 N.R 
8&7, 808, 127 N.T. 143. 

Tex.—Kinzbach Tool Co., Inc. v. 
Corbett-Wallace Corporation, 160 S. 
W.2d '509, 512, citing Corpus Juris. 

18. U.S.—Commissioner of Intemal 
Revenue v. Owens, C.C.A., 78 F.3d 
768, 773. 

N.Y.—Smith v. Ogilvie, 27 N.E. 807, 
808, 137 N.Y. 143. 

Tex.—Kinzbach Tool Co., Inc. v. Cor¬ 
bett-Wallace Corporation, 160 S. 
W.2d 509, 512, citing Corpus Juris. 

19. U.S.—^Commissioner of Internal 
Revenue v. Owens, C.C.A-, 78 F-2d 
768, 773. 

25 C.J. p lllS note 10. 

20. ‘La.—Succession of Meunier, 26 
So, 776, 779, 52 La.Ann. 79, 48 L. 
R,A, 77—Ducloslange v. Ross, 3 La. 
Ann. 432, 433. 

N.T.—Smith v. Ogilvie, 27 N.E. 307, 
808, 127 N.Y. 143—Stoll v. King» 8 
HoW.Pr. 298, 299. 
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FIDUCIABY 
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held to apply to all persons who occupy a position 
o£ peculiar confidence toward otliers,2i and to in¬ 
clude those informal relations wMeh exist whenever 
one party trusts and relies on another, as well as 
teehnical fiduciary relations .22 

As a Noun 

One who holds a thing in trust for another, a trus- 
tee;^^ a person holding the character of a trustee, 
or a character analogous to that of a trustee, -with 
respeet to the trust and confidence involved in it 
and the scrupulous good faith, and candor which it 
requiresa person having the duty, ereated by 
his undertaking, to act primarily for another^s ben¬ 
efit in matters conneeted with such undertaking ;25 
also more specifieally, in a statute, a guardian, trus¬ 
tee, executor, administrator, reeeiver, conservator, 
or any person acting in any fiduciary capaeity for 
any person, trust, or estate.26 Some examples of 


what, in partieular eonnections, the term has been 
held to include and not to include are set out in the 
note,27 

While ageney is often described as a fiduciary 
relation, see Ageney § 1, “fidueiaries^’ may be dis- 
tinguished from “agents 

As an Adjective 

-^In General. Of the nature of a trust; having 

the eharacteristies of a trust; relating to or found- 
ed upon a trust or confidence Holding, or held, 
or founded in trust. 

The term has been held equivalent to, or synony- 
mous with, “confidential" see 15 C.J.S. p 821 note 
58. 

-^Fiduciary Eelation. 

In generoL. It is difficult to define the term 
^‘fiduciary relation.”^! Under the deeisions dealing 


Tex.—Kinzbach Tool Co., Inc. v. Cor- 
bett-Wallace Corporation, 160 S.W. 
2d 509, 512, citing: Corpus Juris— 
Gortario v. Cantu, 7 Tex. 35, 44. 

21. N.Y.—Glover v. National Bank 
of Commerce, 141 N.Y.S. 409, 415, 
156 App.Div. 247. 

Tex.—Kinzbach Tool Co., Inc. v. Cor- 
bett-Wallace Corporation, 160 S.W, 
2d 509, 512, 513, citing- Corpus Ju¬ 
ris. 

22. Tex.—Kinzbach Tool Co., Inc. v. 
Corbett-Wallace Corporation, su¬ 
pra, citing Corp-tts Juris. 

23. 111.—Svanoe v. Jurgens, 33 N.E. 
955. 957, 144 111. 507. 

Pa.—In re Suretyship of Banks and 
Trust Companies, 14 Pa.Dist. & 
Co. 26S, 269. 

24. Black L.D. 

25. Ohio.—Haluka v. Baker, 34 N.E. 
2d 68, 70, 66 Ohio App. 308. 

U.S.—Seymour v. National Bis- 
cuit Co., C.C.A,N.J., 107 F.2d 58. 
63—Commissioner of Internal Rev- 
enue v. Owens, C.C.A., 78 P.2d 768, 
773. 

27. Held to include 

(1) A Corporation which retained 
dividends in its treasury until final 
determination of ownership of stock 
in litigation.—Perguson v. Porst- 
mann, C.C.A.N.J., 25 P.2d 47, 48., 

(2) A mortgage trustee ho^ding in 
trust for mortgage bondholders see 
the C.J.S. title Mortgages § 299, also 
41 C.J. p 605 note 32-p 607 note 52. 

(3) An exeeutor or administrator 
see JExeeutors and Administrators § 
142. 

(4) A person who agreed to invest 
and reinvest cash and proceeds of se- 
curities for another's acQount to in“ 
creasft income and make capital 

—Jrving Trust Co. v. McKee- 
ver. D.C.N.Y., 44 F.Supp. 842, '846. 


(5) A buyer’s trusted employee 
who, withqut the buyer*s knowledge, 
acted secretly as agent for the seller. 
—Kinzbach Tool Co., Inc. v. Corbett- 
Wallace Corporation, Tex., 160 S.W.2d 
509, 513. 

(6) Corporate directors or ofldeers 
see Corporations § 761 a, b. 

(7) Indenture trustees representing 
all bondholders in corporate reor- 
ganization proceedings.—^Woods v. 
City National Bank & Trust Co. of 
Chicago, IIL, 61 S.Ct. 493, 497, 312 IT. 
S. 262, 85 L.Ed. 820. 

(8) Majority or dominant stock- 
holder or group of stockholders in a 
Corporation see Corporations §§ 490, 
514. 

(9) Members of a bondholders' pro- 
tective committee.—Woods v. City 
Nat. Bank & Trust Co. of Chicago, 
supra—U. S. v. Buckner, C.C.A.N.Y., 
108 F.2d 921, 926—Mann v. Comraon- 
wealth Bond Corporation, D.C.N.Y., 
27 F.Supp, 315, 317. 

(10) Within constitutional provi- 
sion relating to jurisdiction of suits 
on “bonds of fiduciaries,” the word 
“fiduciaries” embraces those and 
those only who are bound for the 
discharge of express trusts—techni- 
cal trusts, where bond is required to 
be given by law—and it does not in¬ 
clude those _engaged in the exeeution 
of trusts springing from contract. 
—Geo. D. Barnard & Co. v. Sykes, 
18 So. 450, 451, 72 Miss. 297. 

H^d XLot -to indude 

(1) A bank receiving money from a 
subscribers’ committee for distribu- 
tion among the subscribers and act¬ 
ing therein as a mere agent for the 
committee, or as passive trustee.-^ 
Meeker v. Durey, C.C.A.N.Y., 92 F.2d 
607, ^09. 

(2) A sequestrator in a suit to de- 
termine ownership of shares of stQck 
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who took possession of the stock and 
held it subject to further order of 
the court, and who had no active 
duty to perform with reference 
thereto.—Loft, Inc., v. Guth, Del., 15 
A.2d 721, 723. 

(3) A stockholder in a corporate 
mortgagor with respeet to dealings 
with a second mortgagee to keep the 
first mortgagee satisfied.—In re 
Campbeirs Estate, 1 N.Y.S.2d 726, 
728, 165 Misc. 808. 

(4) A tax collector.—In re Surety¬ 
ship of Banks & Trust Cos., 14 Pa. 
Dist. & Co. 268, 269. 

28. U.S.—U. S. V. Griswold, C.C.A. 

Mass., 124 F.2d 599, 601. 

28. Black L.D. 

30. 111.—Svanoe v. Jurgens, 33 N.E. 
956, 957, 144 111. 507. 

31. Mo.—Patton v. Shelton, 40 S.W. 
2d 706, 712, 328 Mo. 631, quoting 

Corpus Juris» 

N.M.—Van Sickle v. Kecfc, 81 P.2d 
707, 717, 42 N.M. 450, quoting Cor¬ 
pus Juris. 

W.Va.—McKinley v. Lynch, 51 S.E. 
4, 9, 58 W.Va. 44. 

“Hot susceptible of exact definition” 
Mont.—Roecher v. Story, 5 P.2d 205, 
210, 91 Mont. 28, citing Corpus Ju- 
ria 

“Ho iu-variable role can be laid 
down by which to determine the ex- 
istence of a fiduciary relationship." 
—Koehier v. Haller, 112 N.E. 527, 
528, 62 Ind.App. 8. 

“The law is as cautious in defining 
a fiduciary relation in the sense in 
which we are now using that term 
as it is in limiting by definition the 
boundaries witiiin which fraud may 
be pursued.”—Studybaker v. Cofield, 
61 S.W. 246, 250, 159 Mo. 596—Sewell 
V. Ladd, Mo.App., 158 S.W.2d 752, 

1756—Selle v. Wrlgley, 116 S.W.2d 
I 217, 221, 233 Mo.App. 43. 
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with meaning o£ the term it is a very brt>ad one;^-' 
bat it may be defined gonerally as a relation in 
whieb, if a \rrong arises, the same remedy exists 
against the wrongdoer on behalf of the principal as 
wonld exist against a tmstee on behalf of the ces¬ 
tui que trust.33 Also referred to as a detinition of 
the term is the statement that a person in a fiduei- 
ary relation to another is under a duty to aet for 
the benejSt of the other as to matters within the 
scope of the relation.^^ The term eonnotes a rela¬ 
tion of trust as the basis of obligation of one and 
of security for the other,3 5 embraces both teehnical 
tidueiary relations and those informal relations 
which exist 'whenever one man trusts in and relies 


, on another,3S has referenee to any relationship of 
blood, business, friendship, or association in which 
the parties repose special trust and confidence in 
eaeh other and are in a position to have and exer- 
eise, or do have and exercise, influence over eaeh 
other,3 7 and implies a condit ion of superiority of 
one of the parties over the otherbut, in relation 
with undue influenee, it does not neeessarily imply 
acts which the law deems fraudulent.39 

The term has been held synonymous with, and al¬ 
so distinguished from, “eonfidential relation” see 15 
C.J.S. p 823 notes 93, 94. It has been distinguished 
from ^^ageney,”^® and “fidueial relation” see Fidu- 
cial supra note 15. 


32 . 111—Bennett v. Hadge, 29 N.R 

Zd 524, 527, 374 111. 326—Negley v. 
Ingleman, 166 N.E. 477, 479, 335 IIL 
52—Stahl V. Stahl. 73 N.E. 319, 321, 
214 111. 131, 105 Am.S.R. 101, 68 Lu 

R. A. 617, 2 Ann.Cas. 774—0’Donnell 
V. Snowden & McSweeney Co., 237 
IIl.App. 156, 162. 

lowa.—Merritt v. Easterly, 284 N.W. 

397, 399, 226 lowa 514. 

Mo.—Patton v. Shelton, 40 S.W.2d 

706, 712, 328 Mo- 631, qnoting Cor- 
PTi» Joris. 

Mont—^Roecher v. Story, 5 F.2d 205, 
210, 91 Mont. 28, citing Corpus Jur 
ris- 

N.M.—Van Sickle v. Kack, 81 P.2d 

707, 717, 42 N.M. 450, quoting Cor¬ 
pus Jnxis. 

OkL—^Hayes v. Thomsbrough, 69 P. 
2d 664, 666, ISO Okl. 357. ciiing . 
Corpus Jnris—Micco v. Repk>gle, 
53 P.2d 1093, 1095, 175 Okl. 6i.— 
Lewis V- Schafer, 120 P.2d l'<i48, 
1050, 163 Okl. 94—Reeves v. Crum, 
225 P. 177, 179, 97 Okl. 293. 

Tex.—Peckkam v. Joknson, Civ.App., 
98 aW.2d 408, 416. 

25 C.J. p 1119 note 38. 

ITslng tlxa same terms to define or 
describe “fiduciary or confidential re- 
iation,” 

Fla.—State v. Gautier, 147 So. 240, 
242, 108 Fla. 390—Quinn v. Phipps, 
113 So. 419, 420, 93 Fla. 805, 54 
A-L.R. 1173—Dale v. Jennings^ 107 
So. 175. 178, 90 Fla 234. 

—^Rollison V. Muir, 21 P.2d 1062, 
1065, 163 Okl. 266—McDaniel v. 
Schroeder, 261 P. 224, 226, 128 Okl. 
91. 

33; XT.S.—Central ISTational Bank v. 
Connecticut Mutual I/if|e Ina. Co„ 
Md., 104 U.S. 54, 68. 26 KEd. 603J 
—Metcalf v. Leedy, Wheelep &; 
Co., 191 So. 690, 691. 

III.—Niland v’ Kennedy, 147 N.E. 117, 
119. 316 111. 253—I>ick v. Albers, 90 
N.E. 683, 685, 243 111. 231, 134 Am. 

S. R. 369. 

Mass.—City of Boston v. Santosuos- 
so, 30 N.B.2d 278, 288, 307 Mass. 
302—City of Boston v. Santosuos- 
so, 10 N.B.2d 271, 275, 298 Mass. 


175—Millett V. Temple, 188 N.E. 
382, 383, 285 Mass. 87—Carr v. 
Streeter, 160 N.E. 405, 407, 262 
Mass. 595—Smith v. Smith, 109 N. 
E. 830, 832, 222 Mass. 102. 

Miss.—Wall V. Wall. 171 So. 675, 
677, 177 Miss. 743—Cresswell v. 
Cresswell, 144 So. 41, 44, 164 Miss. 
871. 

Mo.—Patton v. Shelton, 40 S.W.2d 

706, 712, 328 Mo. 631, quoting Cor¬ 
pus Juris—Klika v. Albert Wenz- 
lick Real Estate Co., App., 150 S.W. 
2d 18, 24, quoting Corpus Juris. 

N.M.—Van Sickle v. Keck, 81 P.2d 

707, 717, 42 N.M. 450, quoting Cor¬ 
pus Juris. 

Okl.—^Hivick v. Urschel, 40 P.2d 
1077, 1080, 171 Okl. 17, citing Cor¬ 
pus Juris. 

34. lowa.—Merritt v. Easterly, 284 
N.W. 397. 399, 226 lowa 514, quot¬ 
ing Am-IxInstRestatement of The 
Law of Trusts, § 2b. 

35w U.S.—Railway & Express Co. v. 

; U. S., Ct.Cl., 56 F.2d 687, 703. 

: lowa—Vertman v. Drayton, 272 N.W. 

I 438, 439, 223 lowa 380, citing Cor- 
I pus Juris. 

j36. Gra—Trustees’ of Jesse Parker 
S Williams Hospita! v. Nisbet, Ga., 
14 S.E.2d 64, 76, 191 Ga 821. 
lowa.—Merritt v. Easterly, 284 N.W. 

397, 399, 226 lowa 514. 

Md.—^Anderson v. Watson, 118 A. 569, 
575, 141 Md. 217. 

i Okl.—Hayes v. Tbomsbrough, 69 P. 
2d 664, 666, 180 Okl. 357, citing 
Corpus Juris—^Micco v. Replogle, 
53 P.2d 1093. 1095. 175 Okl. 617— 
Lewis V. Schafer, 120 P.2d 1048, 
i 1050, 163 Okl. 94—Reeves v. Crum, 
i 225 R 177, 179, 97 Okl. 293. 
i Tex.—Peckham v. Johnson, Ctv.App., 
98 S.W.2d 408, 416. 

Usixig the same terms to define or 
describe “fiduciary or confidential re¬ 
lations.” 

Fla—State v. Gautier, 147 So. 240, 
242, 108 Fla 390—Quinn v. Phipps, 
113 So. 419, 421, 93 Fla 805, 54 A. 
L.R. ‘1173—Dale V. Jennin^ 107 
So. 175, 178, 90 Pia 234. 
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Me.—Gerrish v. Chambers, 189 A. 
187, 189, 135 Me. 70—Eldridge v. 
May, 150 A. 378, 379, 129 Me. 112. 
Okl.—Rollison v. Muir, 21 P.2d 1062, 
1065, 163 Okl. 266—Posey v. Brixey, 
271 P. 230, 232. 133 Okl. 98—Mc¬ 
Daniel V. Schroeder, 261 P. 224, 226, 
12S Okl. 91. 

Kot neeessarily a teehnical relation 
“Fiduciary relation” does not de- 
pend on teehnical relation created or 
defined by law.—Lindholm v. Nelson, 
264 P. 50, 54, 125 Kan. 223, quoting 
Corpus Juris. 

37. 111.—Steinmetz v. Kem, 32 N.E. 

2d 151, 154, 375 111. 616—Bennett v. 
Hodge, 29 N.E.2d 524, 527, 374 IIL 
326. 

lowa—0'Brien v. Stoneman, 288 N. 

W. 447, 448. 227 lowa 389. 

Md.—Gerson v. Gerson, 20 A.2d 567, 
570. 179 Md. 171. 

Or.—Patterson v. Getz, 111 P.2d 842, 
858. 166 Or. 245. 

38- Del.—Peyton v. William C. Pey- 
ton Corporation, 7 A.2d 737, 747, 
123 A.L.R. 1482. 

lowa.—0’Brien v. Stoneman, 288 N. 

W. 447, 448, 227 lowa 389. 

Md.—Gerson v. Gerson, 20 A.2d 567, 
570, 179 MTd. 171. 

Mont.—Roecher v. Story, 5 P.2d 205, 
210, 91 Mont. 28. 

39. Del.—Peyton v. William C. Pey¬ 
ton Corporation, 7 A.2d 737, 747, 
123 A.L.R. 1482. 

Bistinctiou ciear 

There is a well defined distinctio® 
between undue infiuence arising from 
acts which the law d^fems fraudu- 
lent, and undue infiuence resulting 
from fiduciary relations eyisting he- 
tween the parties. 

la—Stahl V. Stahl, 73 N.E. 319. 321, 
214 111. 131, 105 Am.S.R. lOl, 68 
L.R.A. 617, 2 Ann.Cas. 774. 
lowa—^Merritt v. Easterly, 284 N.W. 

397, 399, 226 lowa 514. 

25 C:J. p 1119 note 41 tal- 

40 u U.S.—U. S. V. Griswold, C;€lAi 
Massc, 124 F.2d 599, 601. 
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Disclosures on trial of eanse of Communications 
between persons oeeupying fiduciary relations to- 
wrd each other see tlie C.J.S. title Witnesses §§ 
252-301, also 70 C.J. p 376 note 38-p 456 note 81. 

When it exists. What eonstitutes a fiduciary re- 
lation is often a subjeet of controversy.^l The re- 
lation may exist under a great variety of eircum- 
stances;'^^ it exists in ali cases where there has 


been a speeial eonfidence reposed in one who in eq- 
uity and good conseience is bound to act in good 
faith, and with due regard to the interests of the 
one reposing the eonfidence,^^ in cases when eonfi- 
denee is reposed on one side and there is resulting 
superiority and infiuenee on the other,'^^ in all cases 
in which infiuenee has been aequired and abused, 
in which eonfidence has been reposed and be- 
trayed.45 been said, however, that mere re- 


^ Okl.—^Wells V. Shriver, 197 P. 
460, 484. 81 Okl. 108. 

42. lowa.—0’Brien v. Stoneman, 288 
N.W. 447, 448, 227 lowa 389—Cur¬ 
tis V. Armagast, 138 N.W. 873, 878, 
158 lowa 507. 

Kan.—Miller v. Henderson, 33 P.2d 
1098, 1102, 140 Kan. 46—Lindholm 
V. Nelson, 264 P, 50, 54, 125 Kan. 
223, citing Corpns Juris. 

Mo.—'Klika v. Albert Wenzlick Real 
Estate Co., App., 150 S.W.2d 18, 
24, quoting Corpus Juris—Dimity 
V. Dimity, 62 S.W.2d 859, 861, 862, 
quoting Corpus Juris—Patton v. 
Shelton, 40 S.W.2d 706, 712. 328 
Mo. 631, quoting Corpus Juris. 
Mont.—Roecher v. Story, 5 P.2d 205, 
210, 91 Mont. 28, citing Corpus Jtu 
ris. 

N.M.—^Van Sickle v. Keck, 81 P.2d 
707, 717, 42 N.M. 450, quoting Cor¬ 
pus Juris. 

N.C.—Hinton v. West, 178 S.E. 356, 
360, 207 N.C. 708, citing Corpus Ju¬ 
ris—Puckett V. Dyer, 167 S.E. 43, 
46, 203 N.C. 684—Abbitt v. Greg- 
ory, 160 S.E. 896, 906, 201 N.C. 577, 
citing Corpus Juris, 

OkL—Hivick v. Urschel, 40 P.2d 1077, 
1080, 171 Okl. 17, citing Corpus Ju¬ 
ris. 

Test 

“Appellant relies on 25 C.J. 1118- 
1130, inclusive, sections 8 and 9 . . . 
[beingj the general rules by which 
it is determined whether or not a 
fiduciary relationship existed."— 
Ward Stores Inc. v. Jaco, Mo.App., 
157 S.W.2d 790, 791, citing Cotpus Ju¬ 
ris. 

4a. ilL—Wharton v; Meyers, 21 N.E. 
2d 772, 775, 371 IlL 546—Johnson v. 
Lane. 15 N.E.2d 710, 716, 369 111. 
135—Ncagie v. McMullen, 166 N.E. 
605, 608, 334 111. 168—0’Donnell v. 
Snowden & McSweeny Co., 149 N. 
E. 253, 265, 318 IlL 374—Niland v. 
Kennedy, 147 N.E. 117, 119, 316 IlL 
253—Higgins v, Chicago Title & 
Trust Co., 143 N.E. i 482, 484, 312 
IlL 11. 

lowa.—^Merritt v. Easterly; 284 N.W. 

397, 399, 226 lowa 514. 

Kan.—Miller v. Henderson, 33 P.2d 
1096, 1102, 140 Kan. 46—Lindholm 
V. Nelson, 264 P. 50, 54, 125 Kan. 
223, quoting Corpus Juris, 

—Oerspn v. Gerson, 20 A.2d| 567, 
57% 179 171—^Anderson v. Wat- 

son, 118 ^ 569. 575, 141 Md. 217. 


Mo.—Liddell v. Lee, 159 S.W.2d 769, 
772, quoting Corpus Juris—^Klaber 
V. Unity School of Christianity, 
51 S.W.2d 30, 31, quoting Corpus 
Juris—Klika v. Albert Wenzlick 
Real Estate Co., App., 150 S.W.2d 
18, 24, quoting Corpus Juris. 

Mont.—Roecher v. Story, 5 P.2d 205, 
210, 91 Mont- 28, quoting Corpus 
Juris. 

N.C.—Hinton v. West, 178 S.E. 356, 
360, 207 N.C. 708, citing Corpus Ju¬ 
ris—Puckett V. Dyer, 167 S.E. 43, 
46, 203 N.C. 684—Abbitt v. Greg- 
ory, 160 S.E. 896, 906, 201 N.C. 577, 
citing Corpus Juris. 

Okl.—Hivick v. Urschel, 40 P.2d 1077, 
1080, 171 Okl. 17, citing Corpus Ju¬ 
ris. 

25 C.J. p 1119 note 41. 

44. Fla.—Metcalf v. Leedy, Wheeler 
& Co„ 191 So. 690, 691. 

IlL—Johnson v. Lane, 15 N.E.2d 710, 
716, 369 IlL 135—Suchy v. Hajicek, 
4 N.E.2d 836, 840, ' 364 IlL 502— 

Commercial Merchants’ Nat. Bank 
& Trust Co. V. Kloth, 196 N.E. 214, 
218, 360 IlL 294—Warren v. Pfeil, 
178 N.E. 894, 900, 346 IlL 344—Mc- 
Cord V. Roberts, 165 N.E. 624, 626, 
334 IlL 233—Neagle v. McMullen, 
165 N.E. 605, 608, 334 IlL 168— 

Kochorimbus v. Maggos, 154 N.E. 
235, 238, 323 111. 510—Rubin v. 

Midlinsky, 152 N.E. 217, 218, 321 
IlL 436—Feeney v. Runyan, 147 N. 
E, 114, 115, 316 ni. 246—Allen v. 
McGill, 142 N.E. 470, 472, 311 IlL 
170—Herczeg v. Weiss, 136 N.E. I 
714, 716, 304 IIL’ 543—^People ex! 

rei. Barrett v. Central Republic 
Trust Co., 20 N.E.2d 999, 1002, 1003, 
300 IlLApp. 297—0’Donnell v. 

Snowden & McSweeney Co., 237 IlL 
App. 156, 162. 

Md.—Gaggers v. Gibson, 26 A-2d 395, 
397—Gerson v. Gerson, 20 A.2d 
567, 570, 179 Md. 171. 

Okl.—Renegar v. Bruning, 123 P.2d: 

686 , 688 , 190 Okl. 34% 

Wash.—Tucker v. Brown, 92 P.2d 
221, 226, 199 Wash. 320. 

SiinilarXy expre^sed 

CD Fiduciary relations exist; when 
parties to a transaction db hot meet 
on equality, one party havjng a full 
knowledge and the other not, and the 
latter places eonfidence in the form¬ 
er.—Dean v. Cole, 204 P. 952, 955, 
103 Or. 570. 

( 2 ) , 4 .; hduciary relaUbn .qxists 
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wherever there exists such a conff- 
dence, of whatever character that 
eonfidence may be as enables the 
person in whom the eonfidence or 
trust is reposed to exert infiuenee 
over the person trusting him; that 
is to say, whenever two persons 
stand in such a relation that, while 
it continues, eonfidence is necessarily 
reposed by one, and the infiuenee 
which naturally grows out of the 
eonfidence is possessed by the other. 
—Dean v. Cole, supra. 

(3) “The fiduciary relation may 
exist wherever speeial eonfidence is 
reposed, whether the relationship be 
that of blood, business, friendship, 
or association, by one person in an- 
other who are in a position to have 
and exercise or do have and exercise 
infiuenee over each other.’'—Dawson 
V. National L. Ins. Co., 157 N.W. 929, 
933, 176 lowa 362—^Curtis v. Arma- 
gast, 138 N.W. 873, 878, 158 lowa 
50 7. 

(4) It has been held to apply to all 
persons who occupy a position of pe- 
culiar eonfidence toward others, such 
as a trustee, exeeutor, or 'adminis¬ 
trator, director of a corporatioq or 
society.—Wells v. Shriver, 197 P. 
460, 484, 81 Okl. 108. 

(5) It is found with its accompa- 
nying burdens and disqualifleations 
wherever there is eonfidence reposed 
on one side and resulting superiority 
and infiuenee on the other.—Bliss v. 
Bahr, 87 P.2d 219, 223, 161 Or. 79. 

Similar statemeut made in discuss- 
ing “fiduciary or confidential rel^a- 
tions.”—Small v. Nelson, Me., 16 A. 
2d 473, 475. 

45, IlL—Swiney v. Womaxik, 175 N. 
E. 419, 423, 343 IlL 278—Negley v. 
Inrleman, 166 N.E. 477, 479, 335 
IlL 52—0’Donnell v. Snowden & 
McSweeney Co., 2 37 IlLApp. 156, 
162. 

lowa.—Merritt v. Easterly, 284 N.W. 

: 397, 399, 226 lowa 514. 

Tex.—Peckham v. Johnson/ Civ.App., 
98 S.W.2d 408, 416. 

Same terms used In discussing 
“fiduciary or confidential relations.” 
Fla.—Quinn v. Phipps, 113 So. 419, 
421, 93 Fla. 805, 54 A-L-R. 11737-^ 
Dale V. Jennings, 107 So.' 175, 178/ 
90 Fla. 334. ! \ 

Okl.—Rollison v. Muif, 21 P.2d 1062, 

! 1065, 163 OkL 266—Posey v. Brix- 
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spcct for the jud^ment of anotber or trust in his 
character is not enough to constitute sneh a rela- 
tion,^s but there mnst be such eircumstances as in¬ 
dicate a just foundation for a belief that in giving- 
adviee or presenting argnments one is acting not in 
his own behalf, but in the interests of the other 
party.'^'^ The relation arises -wherever a trust, eon- 
tinuous or temporary, is speeially reposed in the 
skill or integrity of another, or the property, or pe- 
cuniarj’ interest, in the whole or in a part, or the 
bodily custody of one person is plaeed in the charge 


of another;^® and it may exist in the absenee of a 
speeifie or teehnical trust or agency.^9 Courts of 
equity have refused to set any bounds to the eir¬ 
cumstances out of whieh a fidueiary relation may 
spring.^® It includes not only all the usual legal 
relations,^^ such as attornoy and Client, broker and 
Principal, executor or administrator and heir, lega- 
tee or devisee, faetor and principal, guardian and 
ward, husband and wife, partners, principal and 
agent, trustee and cestui que trust,^- and other spe¬ 
eifie relations as indicated in the footnote,^3 


ey, 271 P. 230, 2-32, 133 Okl. 9S-— 
]Vri'*Daniel v. Schroeder, 281 P. 224, 
226. 12g Okl. 91, 

46- Mass.—Snow v. Merchants Nat. 
Bank of New Bedford, 35 N.E.2d 
213, 217, 309 Mass. 354—Cranwell 
V. Oglesby, 12 N.K2d 81, 83, 299 
Mass. 148. 

Wis.—Van Dale v. Prudential Ins. 
Co. of America, 274 N.W. 153, 159, 
225 Wis. 281. 

*'Zf tlie relation is a Business one, 

the existence of the mutual respect 
and confidence does not make it fi- 
duciary,”—Snow v. Merchants Na¬ 
tional Bank of New Bedford, 35 N. 
E.2d 213, 217, 309 Mass. 354—Cran¬ 
well V. Oglesby, 12 N.E.2d 81, 83, 
299 Mass. 148. 

47. Mass.—Cranwell v. Offlesby, su¬ 
pra, 

48. U.S.—Commissioner of Internal 
Revenue v. Owens, C.C.A., 78 F.2d 
768, 773. 

Mass.—Cranwell v. Og-lesby, 12 N.E. 

2d 81, 83, 299 Mass. 148. 

Mo.—^Klika v. Albert Wenzlick Real 
Estate €o., App., 150 S.W.2d 18, 
24, quoting: Corpus Juris. 

Okl.—Hivick V. Urschel. 40 P.2d 1077, 
1080, 171 Okl. 17, citing Corpus Ju¬ 
ris. 

W.Va.—McKinIey v. Lynch, 51 S.E. 4, 
9. 58 W.Va. 44. 

Stmilarly expressed. 

Fidueiary relation exists “when-: 
ever trust and confidence . - - ! 

[are] reposed by one person in the 
integrity and fidelity of another." 
Cal.—In re Cover^s Estate, 204 P. 

58^. 588. 188 Cal. 133. 

OfcL—Fipps V. Stidham, 50 P.2d ^80, 
683, 174 Okl. 473. 

TJsing' similar terms to deflne or 
describe "‘fiduciary or confidential re- 
lation."—^Kerrigan v. 0'Meara, 227 P. 
819, 821, 71 Mont, 1. 

49. Or.—Bliss v. Bahr, 87 P.2d 219, 

161 Or. 79—Rowe v. Freeman, 
172 P. 508, 611, 174 P. 727, 89 Or. 
428 . 

SOi, ilL—Seely v. Rowe, 18 N.E.2d 
874, 877, 370 IlL 336. 

Mo.—aUiddell v. Lee, 159 S.W.2d 769, 
772, Quoting Corpus Juris. 

OkL—^Hivick v. Urschei, 40 P.2d 1077, 


t 1080, 171 Okl. 17, citing Corpus Ju¬ 
ris. 

25 C J, p 1119 note 48. 

Existence of relationship as basis 
for equity jurisdiction. 

Ala.—Ingrram v. People’s Pinance & 
Thrift Oo., 146 So. S22, 823, 226 
Ala. 217, citing- Corpus Juris. 

Simiiarly espressed 

(1) The courts generally have de- 
clined to detine the term “fiduciary 
relation,” and therehy exclude from 
this broad term any relation that 
may exist between two or more per- 
sons with respect to the rights of 
persons or property of either.—Puck- 
ett V. Dyer, 167 S.E. 43, 46, 203 N.C. 
684. 

(2) The courts have consistentis' 
refused to g^ive an exact definition 
to, or to fix definite boundaries of, 
those human relations which, by 
principies of common honesty, re¬ 
quire fair dealing- between the par¬ 
ties, and which are commonly known 
as fiduciary relations.—Miller v. 
Henderson, 33 P.2d 1098, 1102, 140 
Kan- 46. 

(3) Courts of equity have care- 

fully refrained from defining the par- 
ticular instances of fiduciary rela¬ 
tions in such a manner that other 
and perhaps new cases might be ex- 
cluded.—Hinton v. West, 178 S.E. 
356, '360, 207 N.C, 708—Abbitt v. 

Gregory, 160 S.E. 896, 906, 201 N.C. 
577. 

5L IlL—Catherwood v. Morris, 178 
N.E. 487, 493, 345 IlL 617— 

Schweickhardt v. Chessen, 161 N.E. 
118, 123, 329 IlL 637—Mors v. Pe- 
terson, 104 N.E. 216, 261 IlL 532, 
536. 

Mo.—Liddell v. Lee, 159 S.W.2d 769, 
772, quoting Corpus Juris —Patton 
V. Shelton, 40 S.W.2d 706, 712, 328 
Mo. 631, quoting Carpus Juris— 
Selle V. Wrigley, 116 S.W.2d 217, 
221, 233 Mq.App. 43. 

N.C.—^Hinton v. West, 178 S.E. 356, 
360, 207 N.C. 708, quoting Corpus 
Juris —Abbitt v. Gregory, 160 S.E- 
896, 906, 201 N.C. 577, quoting Cor- 
I pus Juris. 

^ Tex.—Peckham v. Johnson, Civ.App., 
98 S.W.2d 408, 416. 
i wyo.—Carpehter & Carpenter v. 
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Kingham, 109 P.2d 463, 473, 56 
Wyo. 314. 

52. U.S.—In re Consolidated Rock 
Products Co., D.C.CaL, 36 F.Supp. 
912, 914. 

IlL—Ex parte Goodman, 37 ^.E.2d 
345, 349, 377 IlL 578—Seely v. 

R. owe, 18 N.E.2d 874, 877, 370 IlL 
336—Mors v. Peterson, 104 N.E 
216, 218, 261 111. 532. 

lowa.—0'Brien v. Stonemau, lowa, 
2S8 N.W. 447, 448, 227 lowa 389. 
Mo.—Liddell v. Lee, 159 S.W.2d 769, 
772, quoting Corpus Juris —Klaber 
V. Unity School of Christianity, 51 

S. W.2d 30, 31, citing Corpus Juris. 
N.C.—^Hinton v. West, 178 S.E, 356. 

360, 207 N.C. 708, quoting Corpus 
Juris— Abbit v. Gregory, 160 S.E 
896, 906, 201 N.C. 577, quoting Cor- 
pus Juris. 

Okl.—Hayes v. Thomsbrough, 69 P. 

2d 664, 666, ISO Okl. 357. 

Tex.—Peckham v. Johnson, Civ.App., 
98 S.W.2d 408, 416. 

25 C.J. p 1120 notes 66-70. 

See g-enerally the C.J.S. tities Attor-. 
ney and Client § 125 et seq.; Bro- 
kers §§ 6, 11, 69—74; Executors and 
Administrators § 142; Factors S 
1; Guardian and Ward §§ 68-76, 
also 28 C.J. p 1123 note 44—p 1130 
note 28; Partnership § 76, also 

47 C.J. p 771* note 60-p 773 note 
74; and Trusts §§ 9, and 246 et 
seq., also 65 C.J. p 218 note 94—p 
219 note 12, and p 644 note 41 et 
seq. 

53. Particular relations held “fidud- 
ary»^ 

(1) Corporate directors or offieers 
and the Corporation or its stockhold- 
ers. 

U.S.—In re Norcor Mfg. Co., C.C.A 
Wis., 109 F.2d 407, 411—In re Fer- 
gus Falis Woolen Mills Co., L-C. 
Minn., 41 F.Supp. 355, 364. 

Mass.—Lincoln Stores, Inc., v. Grant, 
34 N.E.2d 704, 707, 309 Mass. 417. 
N.J.—Masholire v. River Edge Es- 
tates, Ch., 19 A.2d 27, 29, 129 N.J. 
Eq. 228. 

N.Y.—Levy v. Feinberg, 29 N.T.S.2d 
550, 555. 

See Corporations § 761. 

(2) A Corporation in control and 
its subsidiaries.—Espach v. Nassau 
& Suffolk Lighting Co., 31 N.T.S.2d 
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it extends to every possible case in whieh a fidnei- 
ary relation exists in faet, and in whieh there is 
eonfidence reposed on one side and resulting domi- 
nation and influenee on the other.^^ However, it 
is not every guardian, attorney, or priest, quia eo 
nomine, who is to be adjudged to hold a fidnciary 
relation with the person wdth regard to a partienlar 
subjeet; it is in each case a question of fact, for 
the law regards the real, rather than the nominal, 
condition,^^ and in some relations there mnst exist 
eonfidence of the one in the other,56 together with 
eonditions extending to the one an advantage over 


the other, and this may be by reason of the superior 
intelligence of the one over the other or a superior 
knowledge of the facts involved in a business trans- 
aetion.57 It is not necessary that the relation and 
duties involved be legal; they may be either moral, 
soeial, domestie or merely personal.^S xhe origin of 
the eonfidence and the souree of the influenee are 
immaterial.^^ The phrase has been said not to in¬ 
clude the relations of a bank and a general deposi¬ 
tor see Banks and Banking §§ 273, 276, a bank 
cashier and a customer of the bank,60 a husband 
and wife living apart,6i a parent and ehild or ehil- 


259, 264, 177 Misc. 521. See Corpo¬ 
ra tions § 492. 

(H) Life tenant and remainderman. 
—Bienvenu v. First Nat. Bank of 
Atlanta, Ga., 17 S.E.2d 257, 260. 

See Estates §§ 34, 35. 

(4) Majority or dominating- stock- 
holders and the minority. 

U. S.—Overfield v. Pennroad Corpo¬ 
ration, D.C.Pa., 42 P.Supp, 586, 606 
—In re Ferg-us Palis Woolen Mills 
Co., D.G.Minn., 41 P.Supp. 355, 364. 

Del.—Hartford Accident & Indenanity 
C-o, V. W. S. Dickey Clay Mfg. Co., 
Ch., 21 A.2d 17S, 1S4. 

See Corporations §§ 490, 496, 514. 

(5) Mortgagee and the mortgagor. 
N.C.—Hlnton v. West, 178 S.E. 356, 

360. 207 N.C, 708. 

Or.—Harper v. Interstate Brewery 
Co., 120 P.2d 757, 766. 

(6) Parent and child. 

Cal.—In re Eakie’s Estate, 91 P.2d 
954, 959, 33 Cal.App.2d 379. 
lowa.—0’Brien v. Stoneman, 288 N. 

\V. 447, 448, 227 lowa 389. 

See generally the C.J.S. title Par¬ 
ent and Child §§ 59, 60, also 46 C. 
J. p 1318 note 21-p 1319 note 41. 

(7) The promoter of a Corporation 
and subscribers to its stock.—Austin 

V. Hallmark Oil Co., Cal.App,, 125 
P.2d 935, 942. See Corporations § 
120 . 

(8) Receivers generally see the C. 
J.S. title Receivers § 143 et scQ, also 
53 C.J. p 135 note 60 et seq. 

111 .—Steinmetz v, Kern, 32 N.E. 
2d 151, 154, 375 III. 616—Seely v. 
Rowe, 18 N.E.2d S74, 877, 370 111. 
336—Mors v. Peterson, 104 N.E. 
216, 218, 261 111. 532. i 

Md.—Gerson v. Gerson, 20 A.2d 567, 
570, 179 Md. 171. 

Mo.—Liddell v. Eee, 159 S.W.2d 769, 
772, quoting Corpus Juris —Klika 
V. Albert Wenzlick Real Estate Co., 
App., 150 S.W.2d 18, 24, qqpting 
Corpus Juris —Selle v. Wrigley, 
116 S.W.2d 217, 221, 233 Mo.App. 
43. 

N.C.—Hinton v. West, 178 S.E. 356, 
360, 207 N.C. 708, quoting Corpus 
Juris —Abbitt v. Gregory, 160 S.E. 
896, 906, 201 N.C. 577, quoting iCor- 
pus Juris. 


Okl.—Hivick V. Urschel, 40 P.2d 1077, 
1080, 171 Okl. 17, citing Corpus 
Juris. 

25 O.J. p 1119 note 60, p 1120 note 

66 . 

55. Mass.—Cranwell v. Oglesby, 12 
N.E2d 81, 83, 299 Mass. 148. 

Mo.—Klaber v. Unity School of 
Christianity, 51 S.W.2d 30. 31, cit¬ 
ing Corpus Juris —Studybaker v. 
Cofield, 61 S.W. 246, 250, 159 Mo. 
596, 612—Selle v. Wrigley, 116 S. 

W.2d 217, 221, 233 Mo.App. 43. 

Tex.—Peckham v. Johnson, Giv.App., 
98 S.W.2d 408, 416. 

58. 111.—McDonnell v. Holden, 185 

N.E. 572, 575, 352 111. 362, 

Ind.—Koehler v. Haller, 112 N.E. 527, 
528, 62 Ind.App. 8. 

57. Ind.—Koehler v. Haller, supra— 
Yuster v. Keefe, 90 N.E. 920, 922, 
45 Ind.App. 460. 

Slmilarly expressed 

(1) “There must be not only con- 
fidence of the one in the other, but 
there must exist a certain inequality, 
dependence, weakness of age, of 
mental strength, business Intelli¬ 
gence, knowledge of the facts in¬ 
volved, or other eonditions giving to 
one advantages over the other.”— 
Yuster v. Keefe, 90 N.E. 920, 922, 46 
Ind.App. 460. 

(2) ‘Tt must appear as a fact that 
there was eonfidence reposed on the 
one side and accepted on the other, 
with a resulting dependence by the 
one party and influenee by the oth¬ 
er.”—Hoge V. George, 200 P. 96, 102, 
27 Wyo. 423, 18 A.L,R. 469. 

58. Pia.—Metoalf v. Leedy, Wheeler 
& Co., 191 So. 690, 691. 

111.—Seely v. Rowe, 18 N.E.2d 874, 
877, 370 111. 336—Commercial Mer- 
chants’ Nat. Bank & Trust Co. v. 
Kloth, 196 N.E. 214, 218, 3 60 111. 
294—Swiney v. Womack, 175 N.E. 
419, 423, 343 111, 278—Schweick- 

hardt v. Chessen, 161 N.E. 118, 123, 
329 111. 6’37—^Higgins v. Chicago Ti¬ 
tle & Trust Co., 143 N.E. 482, 484, 
312 111. 11. 

Mo.—Patton v. Shelton, 40 S.W.2d 
,706, 712, 328 Mo. 631. 

N.C.—Hinton v. West, 178 S.E. 356, 
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360, 207 N.C, 708 citing Corpus Ju¬ 
ris —Abbitt V. Gregory, 160 S.E. 
896, 906, 201 N.C. 577, citing Cor¬ 
pus Juris. 

Tex.—Peckham v. Johnson, Civ.App., 
98 S.W.2d 408, 416. 

25 C.J. p 1120 notes 66-70. 
Prlendship 

Fiduciary relations are not found 
solely in legal relationships, but are 
found where relation of trust and 
eonfidence exists between friends.— 
Thompson v. Thompson, 267 P. 375, 
380, 91 Cal.App. 554. 

59. 111.—^Commercial Merchants" 

Nat. Bank & Trust Co. v. Kloth, 
196 N.E. 214, 218, 360 Tll. 294— 
Swiney v. Womack, 175 N.E. 419, 
423, 343 111. 278—Negley v. Ingle- 
man, 166 N.E. 477, 479, 3‘3o 111- 
52—Higgins v. Chicago Title & 
Trust Co., 143 N.E. 482, 484, 312 
111 . 11 . 

lowa.—Merritt v. Easterly, 284 N.W. 

397, 399, 226 lowa 514. 

Md.—Anderson v. Watson, 118 A. 

'589, 575, 141 Md. 217. 

Mo.—Liddell v. Lee, 159 S.W.2d 769, 
772, quoting Corpus Juris —Klaber 
V. Unity School of Christianity, 51 
S.W.2d 30, 31, citing Corpus Juris 
—Patton V. Shelton, 40 S.W.2d 706, 
712, 328 Mo. 631. 

Okl.—Hivick V. Urschel. 40 P.2d 1077, 
1080, 171 Okl. 17, citing lOorpus Ju¬ 
ris. 

Tex.—Peckham v. Johnson, Civ.App., 
98 S.W.2d 408, 416. 

25 C.J. p 1120 note 71. 

ITsiiig the same terms to define or 
describe “fiduciary or confidential re¬ 
lation.'’ 

Pia.—Quinn v. Phipps, 113 So. 419, 
421, 93 Pia. 805, 54 A.L.R. 1173— 
Dale V. Jennings, 107 So. 175, 178, 
90 Fla. 234. 

Okl.—Rollison v. Muir, 21 P,2d 1062, 
1065, 163 Okl. 266—Posey v. Brix- 
ey, 271 P. 2‘30, 232, 133 Okl. 98— 
McDaniel v. Schroeder, 261 P. 224, 
226, 12S Okl. 91. 

60. Mo.—Rardon v, Bavis, App., 52 
S.W.2d 193, 197. 

61. 111.—Shlensky v. Shlensky, 15 N. 
E.2d 694, 698, 369 IU. 179. 
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dren;®2 nor cloes the relation neeessarily arise be- 
tween one stoekholder and another out of the mere 
ownership of corporate stoek.®^ 

Effcct of rchiion. It is against publie poliey to 
allow persons oeeiipying fidueiary relations to be 
placed in positions in whieb there will be constant 
danger of a betrayal of trnst by the vigorous opera- 
tion of selfish motives.®"^ It is a well-settled eq- 
nitable mle that anyone aeting in a fidueiary rela¬ 
tion shall not be permitted to make use of that re¬ 
lation to benefit his own personal interest,65 except 
Tvith the full knowledge and eonsent of the other 
l>erson, and sueh other person must be in possession 
of all his powers before he can be bound by that 
knowledge or consent.66 When a fidueiary relation 
is established between parties, eourts of equity 


scrutinize very closely any transaetion between the 
parties by which the dominant party secures any 
profit or advantage at the expense of the person 
under his influenee.®^ All transaetions between par¬ 
ties in this relation are presumptively fraudulent 
and void,68 and the burden of proof is on the party 
asserting validity with respeet thereto.69 

-Other Phrases. The word oeeurs in other phras¬ 
es as indicated in the note.'^^ 

FIEF. A term used in the Norman law to desig¬ 
nate real estate.^i Also ealled a fee, feod, or feudJ^ 

FIEL. In Spanish, literally, ^^Paithful,” henee in 
Spanish law, a depositary or eustodian; also the 

publie weighmaster.'^^ 


62. 111.—Neagle v. McMullen, 165 N. 
E. 605, 608, 334 111. 168. 

lowa,—Jensen v. Phippen, 280 N.W. 
528, 529, 225 lowa 302. 

63. Mass.—Mairs v. Madden, 30 N. 
E.2d 242, 244, 307 Mass. 37S. 

64. X.Y.—Barnes v. Brown, 80 N. 
Y. 527, 535. 

25 C.J. p 1120 noie 72. 

65. Cal.—In re Cover’s Estate, 204 
P. 583, 5S8, 188 CaL 133. 

III.—Commercial Merchants’ Nat. 
Bank & Trust Co. v. Kloth, 196 N, 
E. 214, 218. 360 III. 294. 

25 C.J. p 1120 note 73. 

SiTnilarly expr^sed 

(1) The law, in order to prevent 
■ undue advantage from the unlimited 

confidence, affection, or sense of duty, 
which the relation naturally creates, 
requires the utmost degree of good 
faith, uberrima fides, in all transac- 
tions between the parties.—In re 
Eakle’s Estate, 91 P.2d 954, 359, 33 
CaLApp.2d 379. 

(2) "The underlying thougrht is 
that an agent or other fidueiary 
should not unite his personal and 
his representative characters in the 
same transaetion; and equity will 
not permit him to be exposed to the 
temptation, or be brought into a sit- 
uation where his own personal inter- 
ests conflict with the interests of his 
Principal and with the duties he 
owes to his Principal.”—Mallory v. 
Mallory Wheeler Co., 23 A. 708, 710, 
61 Conn. 131. 

68t Kan.—Meyer v. Reimer, 70 P. 
869, 870, 65 Kan. 822. 

TTsing- the same tenus to define or 
describe “fidueiary or confidential re¬ 
lation.”—^Kerrigan v. 0’Meara, 227 
P. 819, 821, 71 Mont. 1. 

111.—Negley v. Ingleman, 166 N. 
E. 477, 479, 335 111. 52—Mors y. 
Peterson, 104 N.E. 216, 218, 261 111. 
532. 

25 C.J. p 1420 note 73. 

As an elenaent or as assfociated 


with, undue influence in affecting 
the validity of various transaetions 
see such C.J.S. tities as Contracts 
§§ 182-184; Deeds §§ 62-64; Ex- 
change of Property § 4 d; Gifts 
§ 34, also 28 C.J. p 653 note 13-p 
654 note 31; Husband and Wife § 
114, also 30 C.J. p 660 note 16—p 
662 note 35, marriage settlement; 
Landlord and Tenant § 225, also 35 
C.J. p 1164 notes 77-85, lease; 
Mortgages § 143, also 41 C.J. p 439 
notes 7-14; Trusts § 76, also 65 C. 
J. p 332 notes 21-32; and Wills § 
230. also 68 C.J. p 751 note 95-p 
753 note 15. 

! 6R. Del,—Peyton v. William C. Pey- 
ton Corporation, 7 A.2d 737, 747, 
123 A.L.R. 1482. 

111.—Seely v. Rowe, 18 N.E.2d 874, 
877, 370 111. 336—Commercial Mer- 
[ chants’ Nat. Bank & Trust Co. v. 
Kloth, 196 N.E, 214, 218, 360 111. 
294. 

lowa.—0’Brien v. Stoneman, 288 N. 

W. 447, 448, 227 lowa 389. 

Mo.—^Patton v. Shelton, 40 S.W.2d 
706, 712, 328 Mo. 631. 

25 C.J. p 1120 note 77. 

69. lowa.—Dawson v. National L. 
Ins. Co., 157 N.W. 929, 934, 176 
lowa 362, L.R.A.1916E 878, Ann. 
Cas.l91SB 230. 

Mo.—Patton v. Shelton, 40 S.W.2d 
706, 712, 328 Mo. 631. 

25 C.J. p 1120 note 77 [a]. 

70, Z>hrases constmed 

(1) “Any fidueiary character,” com- 
pared with “any other fidueiary ca¬ 
paci ty.”—Wools6y V. Cade, 54 Ala. 
378, 381, 26 Am.R. 711. 

(2) “Piducial or fidueiary relation.” 
Cal.—Wilson v. Cooper, 15 P.2d 174, 

177, 126 CaLApp. 607. 

Ky.—Roherts v. Parsons, 242 S-W. 

594, 596, 195 Ky. 274. 

Tex.—^Peciham v. Johnson, Civ.App., 
98 S.W.2d 408, 416. 

“Confidential relation” distinguished 
see Confidential 15 G.J.S. p 823 note 
94. 


(3) “Fidueiary bequest” see the C 
J.S. title Wills § 1125, also 25 C.J. 
p 1118 notes 19-21. 

(4) “Fidueiary capacity" see 12 C. 
J.S. p 1117 notes 57-61. 

(5) “Fidueiary contract” see Con¬ 
tracts § 10 note 59. 

(6) “Fidueiary debt” see 26 C.J.S. 
p 11 note 25. 

^ (7) “Fidueiary or confidential rela¬ 
tion,” defined in the same terms as 
“fidueiary relation” see supra notes 
32, 36, 44, 45, 48, 59, 66. 

(8) “Fidueiary relationship.” 

Cal.—Plaherty v. State Bar, Cal., 106 
F.2d 617, 620, 16 Cal.2d 483. 

Colo.—Midwest Mut. v. Heald, 108 P. 
2d 535, 536, 106 Colo. 552—Santa 
Anita Corporation v. Walker, 106 
P.2d 459, 461, 106 Colo. 465. 

(9) “While aeting as an officer or 
in any fidueiary capacity.”—In re 
Hammond, C.C.A.N.Y., 98 P.2d 703, 
705—In re Herbst, D.C.N.Y., 22 F. 
Supp. 353, 354—Bloemecke v. Apple- 
gate, C.C.A.N.J., 271 F. 595, 598. 

71. Pa.—Dowdel v. Hamm, 2 Watts 
61, 65. 

72. Black L.D. 

“Pief dTianbert” or ‘^ef dTtianberlt” 
French, in Norman feudal law, a 
fief or fee held by the tenure of 
knight-service; a knighfs fee; a 
fee held on the military tenure of ap- 
pearing fully armed on the ban and 
arriere-baru—Black L.D. 

^^Pief-tenant” 

In old English law, the holder of a 
fief or fee; a feeholder or freeholder. 
—Black D.D. 

73. llscriche Diccionaxlo, 

“Piel cogidor»* 

Public revenue collector.—Escriche 
Diccionario. 

**Piel de fechos” 

A substitute court clerk in places 
where there was no actual one.—Es¬ 
criche Diccionario. ' 
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P jttt.T) . The term has no technieal signification in 
law, but has been freqnently employed, in its pri- 
mary sense, to describe or designate cleared land as 
distinguished from woodland;'^^ cleared land for 
cultivation or other purposes, whether inelosed or 
cultivated land;*^® a cnltivated traet o£ land; 
a lot, inelosed and cultivateda garden;'^^ a wide 
extent of land, suitable for tillage or pastureJ^ 

In this sense ^^field” has sometimes been used in- 
terchangeably with,80 and at others distinguished 
from,^^ “inclosure;” and has been compared with, 
and distinguished from, “garden.’^82 

In a derived or seeondary sense, the word has 
been defined as meaning the sphere of praetieal op- 
emtion, as of an organization or enterprise; also the 
place or territory where direet eontacts, as with a 
clientele, may be made or first-hand knowledge may 
be gained; sphere of action or place of contest, ei- 
ther Hterally or figuratively; henee, any seene of 


operations or opportunity for activity.^^ 

As used in horse racing see the C.J.S. title Gam- 
ing § 1, also 27 C.J, p 975 note 46; and in statutes 
relating to the duty of railroads to fenee their 
traeks see the C.J.S. title Railroads § 572, also 52 
C.J. p 43 note 23-p 44 note 53. 

Field Work. Work in the field, using ^^field’^ in 
the derived sense above defined; speeifically the 
task of gathering scientific data from the field 
more particularly in politieal aetivities, it is not an 
uneommon expression, has no mysterious connota- 
tion, but is readily understandable by laymen and 
has been held to include such aetivities as the cir- 
culating of petitions, eollecting signatures thereon, 
and seeing to it that the petitions are properly no- 
tarized.S^ 

Other phrases employing the word are set out in 
the note.^^ Other phrases as to which more recent 


“Kel ejeoator” 

A food inspector with power to Im- 
pose fines.—Escriche Diccionario. 

74. N.C.—State v. Staton, 66 N.C. 
640, 643. 

75. Va.—Commonwealth v. Wilson, 

9 Leigh 648, 649, 36 Va. 648, 649. 

76. Vt.—State v. Mack, 102 A. 58, 
59, 92 Vt. 103. 

77. N.C.—State v. McMinn, 81 N.C. 
585, 587. 

78. Mass.—Commonwealth v. Jos- 
selyn, 97 Mass. 411, 412. 

75. Tex.—Southern Kansas R. Co. v. 
isaaes, 49 S.W. 690, 20 Tex.Civ. 
App. 466, 467. 

80. Tex.—Southern Kansas R. Co. 
of Texas v. Isaaes, supra. 

81. N.C.—State v. Staton, 66 N.C. 
640, 643. 

82. Whether a grarden is always a 
fleld or not, it may be in a field.— 
Commonwealth v. Josselyn, 97 Mass. 
411, 412. 

83. Or.—State ex rei. MePherson v. 
Snell, 121 P.2d 930, 937, Quoting 
Funk & Wagnalls D. and Webster 
New Int.D. 

84i Or.—State ex rei. MePherson v. 
Snell, 121 P.2d 930, 937. 

85. Or.—State ex rei. MePherson v. 
Snell, supra. 

86:. “Pield man” 

(1) An employee of a bank whose 
duties consist in looking- after the 
bank^s farm lands and in taking care 
of its live stock.—Red River Nat. 
Bank v. Latimer, Tex.Civ.App., 110 
S.W.2d 232, 238, 239. 

(2) An employee of a city health 
depaxtment whose duties include 
making inspections and daily re- 
ports to the health commissioner,, 


eollecting of samples of milk and 
food Products, exeeuting quarantine 
regulations, fumigating, and per- 
forming other Services required by 
health commissioner in interest of 
the Public health.—Jagger v. Green, 
133 P. 174, 175, 90 Kan. 153. 

“Pield storaffe warehotising*” 

(1) Defined as warehousing the 
owner’s goods on the premises of the 
owner or of the former owner.— 
American Can Co. v. Erie Preserv- 
ing Co., N.T., 183 P. 96, 97. 106 C.C.A. 
388. 

(2) System commended.—Philadel¬ 
phia Warehouse Co. v. Winchester, C. 
C.Del., 156 P. 600, 610. 

Other phrases construed 

(1) “Pield ale” or “filkdale" de¬ 
seri bed as an ancient custom in Eng- 
land, by which officers of the forest 
and bailiffs of hundreds had the 
right to compel the hundred to fur- 
nish them with ale.—Black L.D. 

(2) “Field audit,” as contemplating 
a verification of the facts reported 
in the return of a taxpayer, and con- 
stituting a complete review of the 
taxpayer's books for the purpose of 
establishing accurately and finally 
the facts with respect to the taxpay- 
er"s income.—Bechaud v. Wisconsin 
Tax Commission, 290 N.W. 632, 635, 
235 Wis. 23—^Newport Co. v. Wiscon¬ 
sin Tax Commission, 261 N.W. 884, 
886, 219 Wis. 293, 100 A.L.R. 1204. 

(3) “Field book.”—^Neill v. Ward, 
153 A. 219, 225, 103 Vt. 117. 

(4) “Field instruction” see the C. 
J.S. tities Army and Navy § 8 notes 
90-92, and Militia § 19, also 40 C.J. 
p 689 notes 15-22. 

(6) “Field meeting,” as equivalent 
to “camp meeting” see 12 C.J.S. p 
889 note 34. 


(6) “Pield notes” see Boundaries § 
24. 

(7) “Field reeve,” in England, an 
officer elected by the owners of a 
regulated pasture to keep in order 
the fences, ditches, etc., on the land, 
to regulate the times during which 
animals are to be admitted to the 
pasture, and generally to maintain 
and manage the pasture subject to 
the instructions of the owners.— 
Black L.D. 

(8) “Pield Service” or “service in 
the fleld,” as meaning or including 
Service in mobilization, concentration, 
instruction, or maneuver camps, as 
well as Service in campaign, simulat- 
ed campaign, or on the march.—Ex 
parte Jochen, D.C.Tex, 257 F. 200, 
201 . 

(9) “Pield spliced,” as designating 
Steel girders manufactured in two 
pieces to be put together in the field, 
that is, at the place where they are 
to be used, and thus distinguished 
from “shop spliced.”—Green-Beek- 
man Const. Co. v. McClintic-Marshall 
Co., 272 P. 420, 422, 134 Okl. 60. 

(10) “Field Vision,” defined as the 
general Vision used in catehing in 
sight, following and locating ob- 
jects.—Turpin v. St. Regis Paper Co., 
192 N.Y.S. 85, 87, 199 App.Div. 64. 
Distinguished from “binocular Vi¬ 
sion” see 11 C.J.S. p 349 note 7. 

(11) “Field" workers” as meaning 
those who attend to the details of 
doing “field work” as above defined. 
—State ex rei. MePherson v. Snell, 
Or., 121 P.2d 930, 937. 

(12) “Inelosed field or parcel of 
land.”—Riegel v. Commissioners of 
Bankston Special Drainage Dist., 211 
IlLApp. 170, 172. 
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adjiidieations have not been found see 25 CJ". p 
1121 notes S9-3. 

FIELDAD. In Spanish law, cnstody, possession in 
trust; also an order dispalched by the treasury 
board regarding the eolleetion of revennes.^*^ 

FIERI FACIAS. Literally, ‘^That you cause to be 
done or niade.^^S judieial writ,^^ incliided within 
the generic word ^^proeess^^ see the C.J.S. title Proe- 
ess § 1, also 50 C.J. p 414 note 85 [c], and si>eeifi- 
eally defined in Exeeutions § 12 notes 45-47. 

The writ of ‘‘fieri facias^' and “warrant of exe- 
ention” have been deseribed as convertible terms.^*^ 

Fieri facias de bonis ecclesiasticis. When a sher- 
to a common heri facias returns nulla bona, and 
that defendant is a benefieed eierk, not having any 
]ay fee, a plaintiff may issiie a fieri facias de bonis 
ecclesiasticis, addressed to the bishop of the dio- 
cese or to the arehbishop, diiring the vacancy of the 
bishop^s see, eommanding him to make of the ee- 
clesiastical goods and ehattels belonging to de¬ 
fendant within his diocese the sum therein men- 
tioned.^i 

Fieri facias de bonis propriis. A writ for the sei- 
zure of the goods of an exeeutor, where devastavit 
has prevented satisfaction of a judgment from goods 
of the testator.^- 

Fieri facias dc bonis testatoris. The writ issued 
on an ordinary judgment against an exeeutor when 
sned for a debt due by his testator.^3 

(13) “Old-field pine.”—Hearin v. 

Union Sawmill Co., 151 S.W. 1007, 

1008, 105 Ark. 455. 

(14) “Race field” see the C.J.S. ti¬ 
tle Gamin^ § 1, also 27 C.J. p 987 
notes 96, 97. 

87. Escriche Diccionario. 

“meter en fieldad” 

To deposit by way of security.— 

Escriche Diccionario. 

88. Okl.—State ex rei. First Nat. 

Bank v. Ogden, 49 P.2d 565, 567, 

173 Okl. 2S5, quoting COrpns Juris. 

89. U.S.—Loague v. Brownsville 
Taxing Dist., C.C.Tenn., 36 F. 149, 

151. 

Vt.—Mack V. Nichols, 5 Vt. 200, 201. 

90. Ont.—Macfie v. Hunter, 9 Ont.Pr. 

149, 155. 

9X. Black D.D. 

92. English KD. 

See generally Exeeutors and Admin- 
istrators § 806 c. 

93« Black UD. 

See generally Exeeutors and Admin- 
istrators § 806. 


FIEErI FECI. Literally ‘T have eaused to be 
made.'^ The name given to the return made by a 
sberiff or other offieer to a writ of fieri facias, where 
he has collected the whole or a part of the sum di- 
reeted to be levied.®^ 

FIERI NOK DEBET, SED FACTIJM VALET.95 

FIESTA. In Spanish law, festival or holiday, par- 
ticiilarly one set aside by the chureh for eelebrat- 
ing mass and abstaining from labor.96 

FI. FA. See Abbreviations 1 C.J.S, p 276 note 5. 

FIFTEENTH AMEhTDMENT. See Constitutional 
Law § 69 b note 80. 

FIFTEEU. A Cardinal numeral; five more than 
ten, or one more than fourteen.^'^ 

FIFTEENTHS. In English law, originally a tax 
or tribute, levied at intervals by aet of parliament, 
consisting of one-fifteenth of ali the movable prop- 
erty of the subject or personalty in every city, town- 
ship, and borough.^^ 

FIFTH QUARTER. A term understood among 
butehers to embrace the head, heart, hide, hoofs, 
homs, liver, tail, tallow, tongue, and tripe of ani- 
inals slaughtered.^^ 

FIFTY. Five times ten; ten more than forty, or 
one more than forty-nine.^ A name given in early 
eolonial ISTew York to a proprietoPs allotment of 
lands purchased and held for the use of the eom- 
iaunity.2 

the C.J.S. title Railroads § 401, also 
51 C.J. p 982 note 31-p 985 note 85. 

(2) “Pifteen members shall consti¬ 
tute quorum for business” construed 
as meaning fifteen in person and not 
satisfied by proxies of absent mem¬ 
bers.—Morton v. Talmadge, 144 S. 
E. 111, 114, 166 Ga. 620. 

98. Black JUD. 

]&ater signifLcance 

“Under Edward III., the taxable 
property was assessed, and the val- 
ue of its fifteenth part (then about 
twenty-nine thousand pounds) was 
recorded in the exchequer, whence 
the tax, levied on that valuation, 
continued to be called a ‘fifteenth,*' 
although, as the wealth of the king- 
dom increased, the name ceased to 
be an accurate designation of the 
proportion of the tax to the value 
taxed.”—Black L.D. 

99. U.S —Gibbons* Case, 5 Ct.CL 416, 
422. 

1. Century D. 

2. “As early as 1647, inhabitants of 
Southampton had been contributors 
to a fund of six thousand pounds. 


S4. Black L.D. 

95. A maxim meaning ‘Tt ought not 
to be done, but having been done it 
is valid.”—Bouvier L.D. 

Applied or explained in Threadgill 
V. Colcord, 86 P. 703, 706, 16 Okl. 447 
—25 C.J. p 1122 note 17 [a]. 
Another form of the maxim 

“Pieri non oportuit sed factum 
valet” applied in Green v. Thompson, 
Johns. 418, 423, 70 Reprint 485. 

96- Escriche Diccionario. 

Piesta de consejo 

A day when the courts suspend 
sessions.—Escriche Diccionario. 

97. Century D, 

Phrases coiLStrued 

(1) “Fifteen continuous miles*’ un¬ 
der full crew law construed as mean¬ 
ing that a railroad operation outside 
of state would not be added to one 
within state in order to subject 
freight operations of a railroad to 
the “fifteen continuous miles” pro- 
vision.—Union Pac. R. (3o. v. An- 
derson, 120 P.2d 578, 581, 167 Or. 
687. Full crew statutes generally see 
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"‘Fijty-fiftyf' The expression has a well-defined 
meaning, conveying to the mind the division of the 
subjeet under diseussion into halves.^ Used as de¬ 
scriptive o£ an agreement, it has been said that the 
term does not warrant the conclusion that the par¬ 
ties thereto were joint adventurers.^ 

Other phrases employing the word are set out in 
the note.^ 

riGr. The common name for species of the genus 
Ficus, and for their fruit.^ When used without 
qiialifying descriptive terms, Tvith commereial sig- 
nificance, it refers to the dried figs eommonly im- 
ported and soid in baskets or boxes, and not the 
preserved fruitsJ 

FIGrHT. As a noun, a combat or battle, a hostile 
encounter or engagement between opposing forees; 
a combat between two persons or animals, implying 
foree, and suggesting primarily the notion of a 
brawl or unpremeditated encounter, or that of a 
pugilistic combat.^ 

As a verb, used intransitively, the term has been 
defined as meaning primarily to eontend in battle 
or single combat to strike or eontend for vie- 
tory, in battle or in single combat.^® Used transi- 


tively, it means primarily to combat or to engage or 
to oppose in battle; to war against;ii to attempt 
to defeat, subdue, or destroy an enemy, either by 
blows or weapons .12 

“Fighting,^’ in a particular eonnection, has been 
said not to apply to aetions and movements of a 
X>erson attacked designed either to disarm the at- 
taeker or to get him in a position where he could 
not use his gunA^ For speeihe uses of the word see 
the C.J.S. tities Affray §§ 2, 3, Homicide § 43, also 
29 C.J. p 1128 notes 8-10, and Prize-Fighting §§ 1, 
2, also 50 C.J. p 411 note 1-p 413 note 34. 

FIGtHTWITE. Saxon, a mulct or fine for making a 
quarrel to the disturbance of the peace;^^ also a 
payment to a lord possessing soc, or jurisdietion, 
over a place where a wrong was done.^^ 

FIG-TTRE. The numerical character by which a 
number is expressed or written;^® either Roman, 
made with letters of the alphabet, for example, 
hCDCCLXXVI, or Arabie, as follows, 1776.In 
particular eontexts, the term may express measure- 
ment of length or extension^^ sections, in a descrip- 
tion of landjt^ value in dollars,^® and other ideas 
of quantity.2i The terra has been held not to 


'which was expended in the pur- 
chase of lands for the use of the new 
community. The contributors were 
known as the "proprietors/ and were 
deemed to have at least an equitable 
interest in the lands so purchased. 
The inhabitants resolved in town 
meetingr . . . that the town be 

divided ‘into fortie house lots, some 
biger, some less, as men have put in 
a share, six thousand pounds to be 
divided in to fortie parts.’ By force 
of this division of six thousand 
pounds by forty^ each lot had a value 
of one hundred and fifty pounds, and 
the lots thus divided were subdivided 
into three fifty-pound parts, with the 
resuit that an allotment became 
known as a ‘fifty’ or a ‘fifty right.’ 
When new purchases were made aft- 
erwards with new allotments follow- 
ing, the ‘flfties’ were stili the units." 
—Beers v. Hotchkiss, 175 N.E. 506, 
507. 256 N.T. 41. 

3. W.Va.—Chafin v. Main Island 

Creek Coal Co., 102 S.E. 291, 293, 

85 W.Va. 459, 11 A.L.R. 657. 

4. Wyo.—Dunn v. Gilbert, 254 P. 

121, 122, 36 Wyo. 249. 

5. Phrases coxLstmed 

(1) “Fifty decisions,” defined as 
ordinances of Justinian (529-532) 
upon the authority of which all moot 
points were settled in the prapara- 
tion of the second edition of the 
Code.—Black L-D. 


(2) “Fifty trip ticket,” as com- 
mutation ticket see Carriers § 603 a. 

6. Century D. 

7. U.S.—U. S. V. Reiss, N.Y., 136 
F. 741, 743, 69 'C.C.A. 393. 

8. U.S.—Gitlow V. Kiely, D.C.N.T., 
44 F.2d 227, 232. 

“Pight by couseut,” as a fight had 
on a mutuai agreement to fight to- 
gether. 

Colo.—Carpenter v. People, 72 P. 1072, 
1074, 31 Colo. 284. 

N.C.—State v. Gladden, 73 N.C. 160, 
155. 

9. U.S.—Gitlow V. Kiely, D.C.N.Y., 
44 F.2d 227, 232. 

10. Miss.—Sullivan v. State, 7 So. 
275, 276, 67 Miss. 346, 351. 

11. U.S.—Gitlow V. Kiely, D.C.N.Y., 
44 F.2d 227, 232. 

12 . Miss.—Sullivan v. State, 7 So. 
275, 276, 67 Miss. 346, 351. 

13. 111.—Cory v. Woodmen Acc. Co., 
253 111.App, 20, 27. 

Phrases constmed 

(1) “Fighting ships,” as ships com- 
peting in trade rivalry.—U. S. v. 
Hamburgh-American SS. Line, D.C. 
N.Y., '216 F. 971, 973. 

(2) “Fighting, wrestling, scuffling,” 
as referring to altercations for‘ which 
the person referred to is in some de- 
gree to blame, and in which he is a 
voluntary participant, and not those 
which are unavoidable and beyond 
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his control, or which have not been 
occasioned by any improper conduct 
on his part.—Coles v. New York Cas- 
ualty Co., 83 N.Y.S. 1063, 1064, 87 
App.Div. 41. 

14. Black L.D. 

“Called also by Cowell ‘forisfactura 
pugnae.’ The amount was one hun¬ 
dred and twenty shillings.’’—Black 
L.D. 

15. Black L.D. 

16. Wharton L.Lex, 

17. Black L,D. 

18. In measnring- shingles, and the 
like, “5x16” means five inches wide 
and sixteen inches long.—Birming- 
ham & A. R. Co. v. Maddox, 46 So. 
780, 781, 155 Ala, 292. 

19. “The figure ‘4» after 'N.E.» evi- 
dently means ‘quarter,’ and should 
be read so.”—Diamond Plate-Glass 
Co. V. Tennell, 52 N.E. 168, 169, 22 
Ind.App. 132. 

20. “Whenever figures are used in- 
tending to represent anoney, such 
figures must, of course, be under- 
stood to represent ‘dollars,’ unless a 
different intention is clearly ex¬ 
pressed.”—Hunt V. Smith, 9 Kan. 137, 
152. 

21. U.S.—Burrow-Giles Lith. Co. v. 
Sarony, N.Y., 4 S.Ct. 279, 111 U.S. 
53. 55, 28 L.Ed, 349. 

S.C.—State V. CJhicco, 63 S.E. 306, 

, 307, 82 S.C. 122. 

25 aj. p 1122 note 31 [dj. 
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melude the ordinary ptinctTiation marks,22 or a dash 
or hyphen.23 

In art. The artificial representation of a form, as 
in drawing, embroidery, painting, or sculpture; es- 
pecially the human body represented by art of any 
kind.-^ It has been beld synonymous with ‘*de- 
sign” see Design 26 C.J.S. p 1238 in Pocket Parts. 

FILACER. An offieer of tbe superior courts at 
Westminster, wbose duty it was to file tbe writs on 
wbieb be made proeess.^^ 

FILAMENT. A long, tbread-like process, a sub- 
' stanee like a tbread, a slender fiber, indicating that 
a tbread is produeed by some process or otber whicb 
gives to its constituent parts a twist;26 a separate 
fiber or fibril of any v^etable or animal tissue or 
product, natural or artificial, or of a fibrous miner- 
al; as a filament of silk, wool, cobweb, or asbestos; 
a cortical or museular filament.27 

The term bas been eompared with “strand” and 
“tbread,”2 8 has been eompared and eontrasted 

with “yarn.”29 

FILARE. In old Englisb praetice, to file.^® 

FILCH. As a noun, a hooked staff used by tbieves 
to snateh artieles; also a person who filebes or pil- 
fers; and also tbe tbing filcbed.^^ 

As a verb, in its primary and ordinary meaning, 
to steal, to pilfer; to steal, especially in a small, 


sly way, to steal privily, to take from anotber in 
an underhand way, as by violation of tmst or good 
faith; to take wrongfully from another.32 The 
Word is ordinarily applied to things of little value, 
but may apply to the most precious.33 It earries 
with it the idea of secrecy.^^ The synonyms usu- 
ally given are “pilfer,” “purloin,” “rob,” “steal,” 
and “tbieve.”^^ 

FILK 

In General 

A Word of well defined meaning, 'vv^bicb may, 
bowever, be used in several senses.^'^ It is derived 
from tbe Latin word “filum,” signifying a tbread, 
string, or wire, and its present application is drawn 
from the ancient praetice of placing papers upon a 
tbread or wire for tbe more safe keeping and ready 
tuming to them,38 althougb the original and tech- 
nical application of tbe word “file” bas long gone 
out of use.39 

As a Noun 

Originally, a tbread, string, or wire upon wbieb 
writs and otber exbibits in courts and offiees are 
fastened or filed for tbe more safe keeping and 
ready turning to tbem;^<^ and benee a paper placed 
with tbe clerk, or offieer, and assigned by tbe law 
to bis official custody or keepingpapers put to- 
getber and tied in bundles^^ as distinguished from 
papers merely preserved;^^ also, althougb more 
loosely, tbe official custody of tbe court or tbe place 
in tbe offiees of a court wbere tbe records and pa- 


22. N.T.—Matter of Murtaugrh. 128 
N.Y.S. 850, 851, 71 Misc. 513. 

23. Utah.—Burton v. Hoover, 74 P. 
2d 652, 654, 03 Utah 498. 

24. N.Y.—People v. Eastman, 152 N. 
Y.S. 314, 317, 89 Misc. 596. 

25^ Black L.D. 
zrximher and duties 

There were fourteen filacers, and 
it was their duty to make out all 
origrinal process. The ofhce was 
abolished in 1837.—Black L.D. 

26. U.S.—Luckemeyer v. Magone, C. 
C.N.Y., 38 P- 30, 33. 

27. U.S.—Haskell Golf Ball Co. v. 
Perfect Golf Ball Co., C.C.N.Y., 143 
P. 128, 130, 131. 

as. U.S.—Haskell Golf Ball Co. v. 
Perfect Golf Ball Co., supra. 

29. U.S.—U. S. V. Veit Son & Co., 
8 Ciist.App. 290, 293, 294. 

30. Black L.I>. 

Webster Xnt.D. 

32. IlL—People V. Puller, 87 N.E. 
336. tUy 238 111. 116. 

33. HL—People v. Puller, 141 ip. 
App. 374, 378. 


34. IlL—People v. Puller, 87 N.E. 
336, 338, 238 111. 116. 

35. 111.—People v. Puller, 87 N.E. 
336, 338, 238 111. 116. 

36. Tex.—Dallas v. Beeman, 45 S. 
W. 626, 628, 18 Tex.Civ.App. 335. 

37. Mass.—Chapin v. Kingsbury, 138 
Mass. 194, 196. 

N.Y,—Sweeney v. New York, 123 N. 

E. 243, 244, 225 N.Y. 271. 

Ordinary and technical senses 

The term is used in the ordinary 
sense of delivery to and leaving 
with the proper ofidcer, as used in a 
statute, and in a technical sense of 
“marked ‘filed,’ ” as used in courts 
of record.—Hartley v. Lee County 
Suprs., 162 N.W. 48, 51, 179 lowa 
814. 

38. Wajsh.—U. S. V. Lombardo, 

Wash., 36 S.Ct. 508, 509, 241 U.a 
73, 60 L.Ed. 897—Milton v. U. S., C. 
C.A.La., 105 F-2d 253, 255. 

Ala—Ex parte State ex rei. Breitling, 
128 So. 788, 221 Ala 398. 

N.M.—Gallagher v. Linwood, 231 P. 
627, 629, 30 N.M. 211, 37 A.L.R. 
664. 

25 G.J. p 1123 notes 58, 60. 
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“In modem praetice, the file is the 
manner adopted for preserving pa^ 
pers. The mode is immaterial. Such 
papers as are not for transcription 
into records are folded similarly, 
indorsed with a note or index of their 
contents, and tied up in a bundle— 
a file.”—Meridian Nat. Bank v. Hoyt 
& Bros. Co., 21 So. 12, 13, 74 Miss. 
221, 226, 60 Am.S.R. 504, 36 L.R.A. 
796. 

39. Ala—^Ex parte State, 51 Ala 69, 
74. 

40. Kaa—^Wilkinson v. Elliott, 23 P. 
614, 616, 43 Kan. 590, 19 Am.S.R. 
158, 

Miss,—Meridian Nat. Bank v. Hoyt 
& Bros. Co., 21 So. 12, 13, 74 Miss. 
221, 226, 60 Am.S.R. 504, 36 L. 
R.A. 796. 

25 C.J. p 1123 note 63. 

41. U.S.—Milton v. U. S., C.C.A.La, 
105 F.2d 253, 255. 

25 C-J. p 1123 note 61. 

42. Tenn.—Fanning v. Fly, 2 Coldw. 
486, 488. 

43. Ohio.—Stokes v. Logan County,. 
2 Ohio Dec., Reprint, 688, 691, i 
WestL.Month. 590. 



36 C.J. S. 


LE 


pers are kept.^^ 

As a record of the eonrt see Courts § 225 note 
63. 

On file. Deposited,4S as distingnislied from a 
technical 

Other phrases are set out in the note.^7 
As a Verb 

__^Present Tense. Primarily, from its derivation, 

to fix npon a string or wire;^^ to string, to fasten, 
as papers, on a line or wire for preservation;^^ 
hence, derivatively, to arrange or insert in a bundle, 
as papers, indorsing the title on eaeh paper;^^ to 
lav away papers for presentation or reference;^! 
to place papers npon a file;52 to preserve.^^ 

Moi*e specifically, in eonneetion with the filing of 
papers, the word may refer to either the act of an 


l individnal, or party in bringing the paper and de^ 
positing it with the officer, for keeping, or the aet 
of the offieer in folding, indorsing, and pntting up 
the paper.^^ In the first sense it has been defined as 
meaning to bring before a eonrt or legislative body 
by presenting proper papers in a r^^^gular way, as to 
file a petition or bill;^^ to deliver a paper or instru- 
ment to the proper offieer so that it is received by 
him to be kept on file, or among the reeords of his 
office to deposit;^^ to deposit in a eonrt or pnb- 
lic office a paper or document;®^ to deposit papers 
in official eustodyj^^ to deposit with;®® to deposit 
with the proper eustodian for keeping;®^ to leave a 
paper with an offieer for action or preservation;®^ 
to plaee in the official eustody of the elerk.®^ In 
the second sense, referring to the act of the clerk 
or other official, it has been defined as to pnt npon 
the files or among the reeords of a eonrt ;®^ to re- 


44. Black L.D. 

45. Minn.—Slosson v. Hali, 17 Minn. 
95. 

25 C.J. p 1123 note 66. 

constitutes 

(1) “A paper is said to be on file 
when delivered to the proper offieer 
to be kept on file.”—In re Von Borcke, 
D.C.N.J., 94 F. 352. 

(2) “A document may be on file in 
legal contemplation although it is not 
physically in the clerk’s possession 
or in his office.”—Poole v. Poindexter, 
83 P. 126, 127, 72 Kan. 654. 

46. Minn.—Slosson v. Hali, 17 Minn. 
95. 

47. phrases constmed 

(1) “All the files,” as including 
all the pleadings, and process and 
snch other documents as may be 
filed in the case.—State Bank v. 
Flummer, 102 P. 1082, 1083, 46 Colo. 
71. 

(2) “Among the files” see 3 C.J.S. p 
1054 note 35. 

(3) “File mark” described as the 
indorsement of the clerk on papers 
filed in a cause, evidencing the act 
of filing.—Grogan v. Robinson, Tex. 
Civ.App., 8 S.W.2d 571, 573. 

(4) “File paper,” as not including 
*a written agreement, entered into by 
the parties, and spread on court’s 
trial docket, stating reasons for se- 
lection of special judge, selection of 
jndge, and that oath bf office was 
duly administered.—Grogan v. Rob- 
i:’:son, supra. 

(5) "In the files.”-—Moores v. State, 
-96 N.W. 225, 226, 4 Neb., UnofC'., 781. 

(6) "On file or on deposit,” as 
equiyalent to “filed or deposited,” see 

26 dj.S. p 723 note 16. 

(7) "Record and files of hi$ office.” 
—Jacksonyille St, R. Co. v. Walton, 
28 So. 59, 61. 42 Fla. 54* 


48. Ala.—Ex parte State, 51 Ala, 
69, 74. 

49. Cal.—Cox V. Tyrone Power En¬ 
terprises, App., 121 P.2d 829, 836. 

N.Y.—Bishop V. Cook, 13 Barb. 326, 
329. 

Ohio.—Stokes v. Eogan County, 2 
Ohio Dec., Reprint, 688, 691, 4 West. 
Lt.Month. 590. 

50. "R.Y .—Bishop v. Cook, 13 Barb. 
326, 329. 

Ohio.—Stokes v. Logan County, 2 
Ohio Dec., Reprint. 688, 691, 4 

WestL.Month. 590, 594. 

51. Ky.—Campbell v. Mason, 106 S. 
W.2d 100, 103, 269 Ky. 128. 

Mo.—Murphy v. Burlington Overall 
Co.. 34 S.W.2d 1035, 1037, 225 Mo- 
App. 866. 

52. La.—State v. Lewis, 22 So. 327, 
328, 49 La.Ann. 1207. 

25 C.J. p 1124 note 86. 

53. Ohio.—Stokes v. Logan County, 
2 Ohio Dec., Reprint, 688, 691, 4 
West.L.Month. 590. 

54. Mo.—State v. Clardy, 185 S.W. 
184, 187, 267 Mo. 371. 

55. Tex.—Dallas v. Beeman, 45 S.W. 
626, 628, 18 Tex.Civ.App. 335, 339. 

Sixuilarly expressed 

(1) To present in the regular way, 
as to a judicial or legislative body, 
so that it shall go upon the rec- 
ords or into the order of business.— 
Fulton V. State ex rei. General Mo¬ 
tors Corporation, 200 N.p. 636, 637, 

: 130 Ohio St 494. 

(2) To present or exhibit officially, 
or for trial, as, to file a bili in 
chancery.—Bishop v, Cook;. 13 Barb., 
N.Y., 326, 329. 

56- N.Y.—Cheesman v. Cheesman, 

196 N.Y.S. 820, 822. 203 App.Div. 

, 533. 

Ohio.—^Fulton v, State ^ feh General 
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Motors Corporation, 200 N.E. 636, 
637, 130 Ohio St 494. 

Similarly expressed 

To present to the proper offieer to 
be kept as an archive of his office.— 
Nations v. Lowenstern, 204 P. 60, 61, 
27 N.M. 613. 

57- lowa—Harrison v. Clifton, 38 
N.W. 406, 408, 75 lowa 736. 

58. N.Y.—^In re Takel, 195 K.Y.S. 
355, 357, 118 Misc. 641. 

Okl.—Willard v. State, 92 P.2d 600, 
601, 66 Okl.Cr. 344. 

“And pay the fees prescrlbed there- 
for»’ 

Ohio.—Fulton v. State ex rei. Gen¬ 
eral Motors Corporation, 200 N.E. 
636, 637, 130 Ohio St 494. 

59. La.—State v. Lewis, 22 So. 327, 
328, 49 La.Ann. 1207. 

25 C.J. p 1123 note 77. 

“The word now imports that the 
document shall be placed in the offi¬ 
cial eustody of a proper person.”— 
Cox V. TyrOne Power Enterprises, 
Cal.App., 121 P.2d 829, 836. 

60. HI.—People v. Glassberg, 158 N. 
E. 103, 110, 326 111. 379. 

6L Mont—Pierce v. Pierce, 89 P.2d 
269, 270, 108 Mont 42. 

25 C.J. p 1123 note 78. 

62. Miss.—Meridian Nat. Bank v. 
Hoyt & Bros. Co., 21 So. 12, 13. 
74 Miss. 221, 60 Am.S.R. 504, 36 L. 
B.A. 796. 

25 C.J. p 1123 note 83. 

63. Miss.—Meridian Nat Bank v. 
Hoyt & Bros. Co., supra. 

W.Va.—Dawson v- Phillips, 88 S.E. 

466, 457, 78 W.Va. 14. 

25 aj. p 1124 nate 86. 

64. Tex.—Dallas V. Beeman, 45 S.W. 
626, 628, 18 Tex.Civ.App. 335. 
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ceive a paper into custodyj^^ to receive papers offi- 
cially for orderly, systematic safe keeping;®® also 
to indorse a paper, as reeeived into custody, and 
give it its place among other papers—to file away;®'^ 
to indorse on a paper the date of its reception, and 
retain it in the office, subject to inspeetion by whom- 
soever it may eoneem.®^ 

In partieular connections, the term has been held 
eqtiivalent to, or synonjTnous with, “give notice to 
[or serve notice npon] the offieers,”®^ “lodge,”"® 
and “present.”"^ It has been distinguished from 
“deposit’’ see 26 C.J.S. p 724 note 27, “preserve,”''- 


and “serve.”^5 

Phrases employing the word are set ont in the 
note.*^^ Other phrases as to wMch more reeent ad- 
judieations have not been fonnd see 25 C.J. p 1124 
notes 97-1. 

-Filed. Primarily, strung npon a thread, string, 

or wire.'^5 jji praetiee, the Word has a well defined 
nieaning,76 signifying delivered to the proper offieer 
and by him reeeived to be kept on file, or in his 
offieial custody;"'^ delivered into the aetnal custody 
of the offieer designated by the statnte, to be kept 


65. Zsr.C. —Thompson v. Southern Ex¬ 
press Co., 61 S.E. 182, 1S3, 147 N. 
C. 343. 

25 C.J. p 1124 note 91. 

66. U.S.~U. S. V. Davidson, D.C. 
Pa., 285 P. 661, 662, 

25 C.J. p 1124 note 92. 

67. Neb.—Medland v. Einton, 82 N- 
W. 866, 868. 60 Xeb. 249. 

Similarly ezpressed 

“To note on a paper the fact and 
date of its reception in court.”— 
Dallas V. Beeman. 45 S.W. 626, 628, 
18 Tex.Civ.App. 335, 

68. U.S.—Mutual L. Ins. Co. v. Phin- 
ney, TVash., 76 F. 617, 621, 22 C.C. 
A. 425. 

25 C.J. p 1123 note 82. 

69. Mass.—Bianchi Bros. v. Gendron, 
19S N.E. 767, 771, 292 Mass. 438, 107 
A.L.R. 953—Powers Regulator Co. 

V. Taylor, 114 N.E. 356, 358, 225 
Mass. 292. 

70. Ky.—^Wilson v. Lawrence, 103 S. 

W. 2d 955, 957, 268 Ky. 179. 

71. Ark. — Olcott v. Salt Bayou 
Brainage Dist., 223 S.W. 353, 354, 
145 Ark. 101. 

72. Ohio.—Stokes v. Logan County, 

2 Ohio Dec., Reprint, 688, 691, 4 
WestL.Month. 590. 

73. N.Y.—Albany Builders’ Supply 
Co. V. Eastem Bridge & Structural 
Steel Co., 139 N.E. 565, 566, 235 N. 
T. 432. 

74. Phrases coustmed 

(1) “Carefully file," as distin¬ 
guished from “carefully preserve.” 
—stokes V. Logan County, 2 Ohio 
Bec., Reprint, 688, 691, 4 WestL. 
Month. 590. 

(2) “Pile a paper” means to deliver 
it at the place where it is to he 
lodged or kept.—^Wampler v. Snyder, 
66 F,2d 195, 196, 62 App.B.G. 215. 

(3) “Pile a petition,” as distin¬ 
guished from “bring a petition” see 
11 C.J.S. p 1140 note 64. 

(4> “Bile for probate,'' as synony- 
mous with “present-for probate.”— 
Ross' Estate v. Abrams, Tex.Giv.App., 
239 S.W. 705, 707. 

(5> “Bile the list yrith the clerk,” 
as complied with by a handing of 


the list to the clerk, or a laying it 
upon his desk accompanied by the 
request that he file it.—Andrews v. 
Butts County, 114 S.E. 912, 913, 29 
Ga.App. 302. 

(6) “Pile with his petition,” as not 
requiring attachment thereto.—^North 
American Accident Ins. Co. v. Scar- 
borough, 176 S.E. 671, 49 Ga.App. 
833—Powell V. Fidelity & Beposit Co. 
of Maryland, 173 S.E. 196, 197, 48 Ga. 
App. 529. 

(7) “Take and file . . . the con- 

stitutional oath of office.”—In re Ya- 
kel, 195 N.Y.S. 355, 356, 118 Misc. 
641. 

75. Minn.—Gorham v. Summers, 25 
Minn. 81, 87. 

76. U.S.—In re Gubelman, C.C.A.N. 
Y., 10 P.2d 926, 929. 

Mich.—People v. Madigan, 193 N.W. 
806, 807, 223 Mich. 86, quoting 

Corpus Juris. 

Ohio.—Blilton v. State ex rei. General 
Motors Corporation, 200 N.E. 636, 
637, 130 Ohio St 494, quoting Cor¬ 
pus Juris. 

Tex.—Ballas v. Beeman, 45 S.W. 626, 
628, 18 Tex.Civ.App. 335. 

Iu coustruing- statutes 

“The present ordinary sense of 
the Word 'filed/ would be presumed 
to be the legislative sense, uniess the 
contrary is made to appear.”—Gor¬ 
ham V. Summers, 25 Minn. 81, 87. 

77. U.S.—Edwards Sales Co. v. Hau*- 
ris Structural Steel Co., B.C.Me., 17 
P.2d 155, 158—In re Labb, B.C.N.Y., 
42 F.Supp. 542, 544. 

Ala.—Covington Bros. Motor Co. v. 
Robinsbr^ 19^4 So. 663, 666, 239 Ala. 
226. 

Ark.—Buchanan v. Oommercial Inv. 
Trust, 7 S.W.2d 318, 319, 177 Ark. 
579—C. A. Blanton Co. v. First 
National Bank of Marked Tree, 1 
S.W.2d 658, 559, 175 Ark. 1107— i 
Hortou V. GiHespie. 279- S.W. 1020, 
1025, 170 Ark. i07--]g;og:pe v. 

Hogue, 208 S.W. 579, 582, 137 Ark 
' 485. , ' ' , , 

Colo.-^rowley' v' Bhrmers, State 
Bank of Yuma, 123 P.2d 407, 409, 
'citing Corpus Juris- 
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Pia.—Coult V. Mcintosh Inv. Co., 182 
So. 594, 600, 133 Fla. 141—Vickers 
V. Glenn, 136 So. 326, 327, 102 Pia. 
535—Waring v. 0'Boniel, 135 So. 
850, 852. 102 Pia. 354. 

Ga.—Stubbs v. Mendel, 98 S.E. 476, 
148 Ga. 802. 

111.—Edwin Pratt's Sons’ Co. v. 
Schafer, 7 N.E.2d 901, 903, 290 III. 
App. 80. 

Mich.—People v. Madigan, 193 N.W. 
806, S07, 223 Mich. 86, quoting Cor¬ 
pus Juris. 

Mo.—Murphy v. Burlington Overall 
Co., 34 S.W.2d 1036, 1037, 225 Mo. 
App. 866. 

N.M.—Gallagher v. Linwood, 231 P. 
627, 629, 30 N.M. 211, 37 A.L.R. 
664. 

Ohio.—Pulton v. State ex rei. Gener¬ 
al Motors Corporation, 200 N.E. 
636, 637, 130 Ohio St. 494, quoting 
Corx>us Juris —Muskingum Water- 
shed Conservancy Dist. v. Stein- 
metz, 15 N.E.2d 164, 166, 57 Ohio 
App. 502. 

Okl.—^Armstrong v. State, 95 P.2d 
919, 922, 68 Okl.Cr. 105—Willard v. 
State, 92 P.2d 600, 601, 66 Okl.Cr. 
344—Mcintosh v. Palmer, 48 P.2d 
815, 816, 173 Okl. 367—Pardoe v. 
Dean, 44 P.2d 84, 86, 172 OkL 101. 
Tex.—Helge v. Wood, Civ.App., 65 
S.W.2d 352, 353, citing Corpus Ju¬ 
ris —Bailey v. Woodnun Truck 
Lines, Civ.App., 36 S.W.2d 1090, 
1092. 

25 O.J. p 1124 note 3. 

Similarly expressed 

(1) A document may properly be 
said to be filed with a clerk when 
it is plSLced in his ofl3cial custody, 
and is deposited in the place where 
his offieial records and papers are 
usually kept. 

Mass.—Reed v. Acton, 120 Mass. 130, 
131. 

N.Y.—Stanley v. Board of Appeals of 
Village of Piermont, 5 N.Y.S.2d 
956, ,959, 168 Misc. 797, citing Cor¬ 
pus Juris. 

(2) “In modern days it is usually 
held that a paper is filed on the part 
of the party who is required to file 
it when he has presented it at the 
proper dffide and left it with the per- 
son in charge thereof.** 
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by him as a permanent reeord of his office The 
word carries with it the idea of permanent preser- 
vation of the thing so delivered and reeeived that 
it may hecome a part of the public reeord,'^9 
includes the idea that the paper is to remain in its 
proper order on the file in the office. 80 Applying 


one or another of the definitions ab ove given, but 
depending, of eourse, on the circumstanees of the 
partieular case, it has been held that in order for 
a paper to be eonsidered 'ffiled” certain require- 
ments are essential, as indieated in the footnote.81 
Sometimes the word has diffierent connotations, 


Cal.—City Street Improvement Co. v. 
Babcock, 68 P. 584, '585, 6 Cal. 

Unrep.Cas. 910. 

Chio.— Fulton v. State ex rei. Gen¬ 
eral Motors Corporation, 200 N.E. 
636, 637, 130 Ohio St. 494, citing 

CJorpus Juris. 

(3) The term denotes that the pa¬ 
per has been placed with the prop¬ 
er official and assigned by the law 
to his official keeping.—Ex parte 
Beifeste, 77 S.W.2d 675, 676, 127 Tex. 
Cr. 445. 

(4) Other similar statements see 
25 C.J. p 1124 note 3 [a]. 

78. Mich.—People v. Madigan, 193 
N.W. 806, 807, 223 Mich. 86, quot- 
ing Corpus Juris. 

Chio.—Fulton v. State ex rei. Gen¬ 
eral Motors Corporation, 200 N.E. 
636, 637, 130 Ohio St. 494, quoting 
Corpus Juris* 

25 C.J. p 1125 note 4. 

Similarly expressed 

(1) Deposited in the proper office 
with a person in charge thereof, 
with directions to reeord it. 

Idalio.—In re Dunn's Estate, 260 P. 

432, 45 Idaho 2'3. 

Okl.—State ex rei. Hunzicker v. Pul- 
liam, 37 P.2d 417, 422, 168 Okl. 632, 
96 A.L.R. 1294. 

(2) Deposited with and reeeived by 
the proper officer for filing, and the 
necessary fee paid, if demanded.— 
Golden v. McKim, 204 P. 602, 603, 
45 Nev. 350. 

(3) 'Lodged with the proper officer. 
—Mahnken v. Meltz, 116 A. 794, 795, 
97 N.J.Law 159. 

(4) Presented at the proper office 
and deposited with the papers.—Dil- 
lon V. Superior Court of Nevada 
County, 142 P. 503, ‘505, 24 Cal.App. 
760. 

ISTal^rire of the custody 

The custody may, however, be in 
certain cases prescribed by statute 
temporary in its nature. The na¬ 
ture of the custody depends in a 
great measure upon the terms of the 
law authorizing or requiring the de- 
posit. In the class of the temporary 
deposits are included such as were 
made under our statutes for the 
purpose of registration, or spreading 
a copy at length upon books provid- 
6d for the purpose. When a deed or 
mortgage of land is hled for reeord 
with the county clerk, it is for the 
purpose of having it copied into his 
books and retUrned to the party de- 
positing- it, and not for the purpose 
of becoming a permanent reeord in 

36 aj.S.—48 


his office. The books are the records 
of his office, not the instrument 
filed."—Brothers v. Mundell, Munze- 
sheimer & Co,, 60 Tex. 240, 244. 

79. U.S.—In re Gubelman, C.G.A.N'. 
Y., 10 F.2d 926, 929. 

Ark.—Horton v. Gillespie, 279 S.W. 

1020, 1025, 170 Ark. 107. 

Colo.—Crowley v. Farmers State 
Bank of Yuma, 123 P.2d 407, 409, 
citing Corpus Juris. 

Ohio.—Fulton v. State ex rei. Gen¬ 
eral Motors Corporation, 200 N.E. 
636, 637, 130 Ohio St. 494, citing 
Corpus Juris. 

25 C.J. p 1125 note 7. 

“Wheu a paper is filed, it is a rec- 
ord” 

Ala.—Phillips V. Beene, 38 Ala. 248, 
251. 

80. Wis.—^Bergeron v. Hobbs, 71 N. 
W. 1056, 96 Wis. 641, 643, 65 Am.S. 
R. 85. 

Witiidrawal from custody 

“If a party causes the Clerk to 
mark upon a paper, ‘filed,’ but after- 
wards withdraws it from the custody 
of the Clerk, and from the inspection 
of the opposite party and the Court, 
the paper will not be eonsidered as 
having been filed, in contemplation of 
law.”—Helge v. Wood, Tex.Civ.App., 
65 S.W.2d '352, 353, citing Corpus Ju¬ 
ris. 

81. Writing* required 

Ky.—Board of Registration Com’rs v. 
Campbell, 6-5 S.W.2d 713, 718, 251 
Ky. 597. 

Actual delivery 

(1) The paper must be actually de¬ 
livered, as distinguished from de¬ 
posited in the mail. 

U.S.—Poynor v. Commissioner of In- 
ternal Revenue, C.C.A.Tex., 81 P. 
2d 521, 522—Tyson v. U. S., C.C.A. 
N.C., 76 F.2d 533, 534. 

D.C.—Wampler v. Snyder, 66 F.2d 
195, 196, 62 App.D.C. 215. 

Fla.—Hewitt v. International Shoe 
'Co., 155 So. 725, 115 Fla. 508. 

Minn.—State v. Erickson, 188 N.W. 

736, 1-52 Minn. 349. 

N.Y.—Cheesman v. Gheesman, 196 N. 

Y.S. 820, 822, 203 App.Div. 533. 
Ohio.—Muskingum Watershed Con- 
servancy Dist. v. Steinmetz, 15 N. 
E.2d 164, 166, 57 Ohio App. 502. 

25 C.J. p 1124 note 3 [e]. 

(2) Papers, such as notices, mailed 
may be eonsidered “filed” where cir- 
cumstances war‘i*ant such construc- 
tion. 

N.J.^—Loeloff y. Kelly Press Division 

753 


of American Type Foundry Co., 163 
A- 1, 2, 10 N.J.Misc. 1156. 

N.Y.—Sweeney v. City of New York, 
122 N.E. 243, 244, 225 N.Y. 271. 
Pa.—Laffey v. Philadelphia & Read- 
ing Coal & Iron Co., 189 A. 509, 511, 
125 Pa.Super. 9. 

Both delivery aud receipt 

(1) A paper is filed only at the 
time it is delivered to and reeeived 
by the designated officer.—Creasy v. 
U. S., D.C.Va., 4 FSupp. 175, 178. 

(2) A paper is filed when it is de¬ 
livered to the proper official and by 
him reeeived and filed. 

U.S.—U. S. V. Lomhardo, Wash., 36 
S.Ct. 508, '509, 241 U.S. 73, 60 L.Ed. 
897. 

Ohio.—Fulton v. State ex rei. General 
Motors Corporation, 200 N.E. 636, 
637, 130 Ohio St 494. 

Delivery to proper persou or place 

(1) A paper in a case is not filed 
by presenting it to the judge, but is 
filed only when deposited with the 
clerk of the court, for the purpose of 
making it a part of the records of 
the case.—In re Gubelman, C.C.A.N. 
Y., 10 F.2d 926, 929. 

(2) Delivery at a place other than 
the office where it is to be filed is not 
a sufficient filing.—State ex rei. Hun¬ 
zicker V. Pulliam, 37 P.2d 417, 422, 
168 Okl. 632, 96 A.L.R. 1294. 

PayTuent of fee 

(1) “The filing party is entitled to 
the benefit of his act when he plac¬ 
es the document in the custody and 
control of the proper officer for the 
purpose of filing, if accompanied by 
payment or tender of fees, when 
fees are required, unless advance 
payment is waived.”—Gove v. Arm- 
strong, 89 A 868, 869, 87 Vt. 468. 

(2) Payment of fee held necessary 
before a paper is said to be filed.— 
Hilts v. Hilts, 72 P. 697, 698, 43 Or. 
162—25 C.J. p 1125 note 3 [f]. 

Actiou by receiving- officer 

(1) Some action on part of re- 
ceiving official is necessary, or at 
least an intention on his part to 
treat the paper as similar papers 
are treated in the regular routine of 
office, in order that papers may be 
regarded as “filed.”—Edward Sales 
Co. V. Harris Structural Steel Go., 
D.C.Me., 17 F.2d 155, 158. 

(2) “A bili in chancery is said to 
be filed, when it is delivered to the 
clerk, and he States the day when it 
was brought into his office, numbers 
it, and receives it into his custody.” 
—Phillips V. Beene, 38 Ala. 248, 25L 
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as when speaking o£ an affidavit, it may have the 
meaning of made;^- and when applied to messages 
ir may inean aceepted for transniission-^^ 

In particnlar eonnections, the term has been held 
equivalent to, or synonymous with, “lodged/'^^ 

^%ade,”^5 ‘^maiied,”^® ^^recorded,”^^ and ''sent.”S8 j 


It has been compared with, or distinguished from, 
“deposited” see 26 C.J.S. p 724 note 34, “docketed” 
see 27 C.J.S. p 1309 note 67, “entered,”S9 

dorsed,”90 and “recorded.”^! 

Phrases emploxdng the word are set ont in the 
note.^^ Other phrases as to whieh more recent ad- 


S^orsemeut axid entry 

(1) In some cases, it has been said 
that “No paper is flled uniess it has 
the proper indorsement of the clerk; 
mereiy placingr it in the court papers 
is no filing-."—Nutual Life Ins. Co. 
V. Phinney, Wash., 76 Fed. 617, 621, 
22 C.C.A. 425—^Amy v. Shelby Coun- 
ty, C.C.Tenn., 1 F.Cas.No.345, 1 Flipp. 
104. 

(2) “The evidence whieh is looked 
to by the court in determining 
whether the paper has been ,ftled or 
not is the clerk's indorsement of the 
fact upon the paper itself."—Han- 
over F. Ins. Co. v. Shrader, 32 S.W. 
872, 33 S.W. 112, 89 Tex. 35, 42, 59 
Am-S.R. 25, 27, 30 L.R.A. 498. 

03) In the English chancery prac- 
tice a bili is not deemed filed until 
it receives the proper indorsement 
of the clerk.—Mutual Life Ins. Co. v. 
Phinney, supra—2-5 C.J. p 1124 note 
3 igl ( 2 ). 

(4) “The term ‘filed* . . . has 

a broader signification than the mere 
indorsement to that effect, and com- 
prehends more especially, in its prop¬ 
er interpretation, the entry made by 
the clerk on the record.”—Pope v. 
Thomason, 66 Mo. 661, 662—25 C.J. 
p 1124 note 3 d). 

(5) In other cases it has been said 
that it is not essential that the filed 
paper shouid be marked “filed."— 
Brannon v. Pringle, 47 So. 674, 675, 
94 Miss. 215—Meridian Nat. Bank v. 
Hoyt & Bros. Co., 21 So. 12, 74 Miss. 
221, 228, 60 Am.S.R. 504, 36 L.R.A. 
796—25 C.J. p 1124 note 3 [dl (5), 
( 0 ). 

(6) The indorsement of the clerk 
may not in ali cases be essential to 
constitute a “filing."—Mutual Life 
Ins. Co. V. Phinney, Wash., 76 Fed. 
617, 621, 22 C.C.A. 425. 

(7) Indorsement has been held to 
be only a memorandum of evidence 
that the filing has been done. 

OkL—Norris v. Cross, 105 P. 1000, 

1003, 25 Okl. 287. 

Tex.—^Maddux v. Booth, Civ.App., 108 

S,W.2d 329, 331, citing -Corpns Jtu 

xis. 

25 C.J. p 1124 note 3 [d] (4). 

I>oe(k:eit meanorandiim 

“A demurrer is not ‘filed' until a 
memorandum thereof Is made in the 
appearapee docket, and this is so of 
a demurrer upon whieh a referee is 
asked to rule.”—Sloanaker v. How- 
erton, 166 N.W. 78, Sl, 182 lowa 487. 
82. Ind.—Cole v. State, 82 N.E. 796, 

797, 169 Ind. 393. 


[ 83. As applied to telegrams 
I “The Word ‘filed' might be con- 
strued to mean only such messages 
as the company chose to accept and 
file for transmission. In its striet 
sense, it would not include even mes¬ 
sages received and sent at once be- 
fore filing."—State Trenton & New 
Brunswick Turnpike Co. v. American 
& European Commercial News Co., 
43 N.J.Law 381, 384. 

84. Ky.—^Wilson v. Lawrence, 103 
S.W.2d 955, 957, 268 Ky. 179. 

85. Ga.—Hiit v. Young, 43 S.E. 76, 
77, 116 Ga. 708. 

Ind.—Cole v. State, 82 N.E. 796, 797, 
169 Ind. 393. 

Mo.—St. Louis ‘Law Printing Co. v. 
Aufderheide, 45 S.W.2d 543, 545, 

226 Mo.App. 680. 

S6. N.J.—Loeloff V. Kelly Press 

Division of American Type Foun- 
dry Co., 163 A 1, 2, 10 N.J.Misc. 
1156. 

87. Wis.—^Wood V. Union Gospel 
Church Bldg. Assoc., 22 N.W. 756, 
758, 63 Wis. 9. 

88- Statutory reports 

In a particular connection a re- 
quirement that certain reports be 
“filed" has been satisfied if they are 
“sent" or “mailed."—Loeloff v. Kelly 
Press Division of American Type 
Foundry Co., 163 A 1, 2, 10 N.J.Misc. 
1156. 

88. ‘*B3itered” not synonymous 

S.D.—State v. Lamm, 69 N.W. 592, 
9 S.D. 418, 420. See also 30 C.J.S. 
p 260 note 74. 

90. lowa.—Mills v. Board of Sup’rs 
of Monona County, 290 N.W. 50, '51, 

227 lowa 1141. 

Mont.—Pierce v. Pierce, 89 P.2d 269, 
270, 271, lOS Mont. 42. 

91. Minn.—Willis v. Jelineck, 6 N.W. 
373, 375, 27 Minn. 18. 

92. Phrases constmed 

<1) “By affidavit filed in term 
time," construed not to require that 
aflfidavit be made in term time.— 
Gunderman v. State, 191 N.EL 338, 
343, 207 Ind. 515. 

(2) “Filed and determined," as re- 
quiring final judgment—Phillips v. 
Albright, 16 A2d 200, 201, 126 N.J. 
Law 14. 

(3) “Filed as hereinafter provid- 
ed," as referring only to the place of 
filing.—In re Labb» p.C-N.Y., 42 F. 
Supp. 542, 545. 

C4> “Filed away," as meaning sub- 
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stantially the same thing as “dis- 
continued" and “stricken from the 
docket” and as necessarily inferring 
that case has been stricken from 
docket for want of prosecution or on 
motion of plaintiff or courL—Goff 
V. National Rubber & Leather Co., 
60 S.W.2d 944, 945, 249 Ky. 363— 
25 C.J. p 1125 note 15. 

(5) “Filed by the issuer in the 
office of the secretary of state.”— 
People V. Glassberg, 1-58 N.E. 103, 

110, 326 111. 379. 

(6) “Filed direct interrogatories,” 
as equivalent to “called to testify" 
see 12 C.J.S. p 885 note 27. 

(7) “Filed for record."—In re 
Grodzins, D.C.CaL, 27 F.Supp. 521, 
523, 524—25 C.J. p 1125 note 17. 

(8) “Filed in term time" and “filed 
in vacation,” as relating to time of 
filing, not time of making, affidavits. 
—Gunderman v. State, 191 N.E. 338, 
342, 207 Ind. 515. 

(9) “Filed in the cause."—^Tillison 
V. Griffin, Tex.Civ.App., 148 S.W.Sd 
873. 875. 

(10) “Filed in the office [of the 
board, clerk, or other officialj." 

111. —MeCarthy v. City of Chicago, 38 
N.E.2d 519, 524, 312 IH.App. 268. 

Mass.—Town of Greenfield v. Burn- 
ham, 145 N.E. 306, 309, 250 Mass. 
203. 

N.Y.—Stanley v. Board of Appeals of 
Village of Piermont, 5 N.Y.S.2d 
956, 959, 168 Misc. 797. 

N.D.—Hooge v. City of Milnor, 217 
N.W. 163, 167, 56 N.D. 285. 

(11) “Filed the report," as distin¬ 
guished from “adopted the rei>ort” 
see 2 C.J.S. p 363 note 44. 

(12) “Filed with the clerk." 

Cal.—Cox V. Tyrone Power Enter¬ 
prises, App., 121 P.2d 829, 836. 
Neb.—Jolliffe v. City of North Platte, 
297 N.W. 666, 668. 

(13) “Filed with the state.”—Loel¬ 
off V. Kelly Press Division of Ameri¬ 
can Type Foundry Co., 163 A 1, 2, 
10 N.J.Misc. 1156. 

(14) “Shall he filed." 

D.C.—Wampler v. Snyder, 66 F.2d 
195, 196, 62 App.D.C. 2X5. 

Okl.—State ex rei. Hunzicker v. Pul- 
ILam, 37 P.2d 417, 422, 168 OkL 632, 
96 AL.R. 1294. 

Tenn.—^Johnson v. Baker, 259 S.W. 
909, 911, 149 Tenn. 613. 

(15) “Wberein said bpnd is filed." 
—Bachus v. Foster, 122 S.W.2d 1058, 
1060, 132 Tex. IS-S. 
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judications have not been foiind see 25 CJ. p 1125 
note 9-p 1126 note 34. 

_^Filing. Originally the filing of a paper eonsist- 

ed in having the proper officer put it upon a string 
(filum) upon which the other papers in the pro- 
ceeding were placed.^S In practiee, the term may 
refer to, or indicate, either the aet of one of the 
parties in bringing the paper and depositing it with 
the offieer for keeping, or the act of the ofificer in 
folding, indorsing, and putting up the paper.94 In 


the first sense, the most accurate definition is said 
to be the delivery of a paper to the proper ofdeer 
to be kept on and it has also been defined as 

bringing the paper and depositing it with the ofd- 
cer for keeping;®® depositing with the elerk for 
offieial eustody;®*^ plaeing and leaving a paper 
among the files;®® plaeing a paper in the proper 
official eustody;®® presenting a paper at the prop¬ 
er office and leaving it there, deposited -with the 
papers in such office,^ especially in the case of a 
paper the filing of 'which earries notiee or afteets 


93 . Ky.—Campbell v. Mason, 106 S. 
W.2d 100, 103, 269 Ky. 128. 

IvT.j.—Mahnken v. Meltz, 116 A, 794, 
795, 97 N.J.Law 159. 

Or.—Wooldridge v. Arens, 102 P.2d 
717, 724, 164 Or. 410, quoting Cor¬ 
pus Juris. 

25 C.J. P 1126 note 36. 

Pliraseology retaiaed 
“Though the anclent mode of filing 
papers has gone into disuse, the 
phraseology of the anclent practice 
is retained in the common expres- 
sions 'to file,' ‘to put on file,’ ‘to take 
off the files.’ ” 

0,S.—Milton V. XJ. S., D.C.La., 105 
F.2d 253, 255. 

Tex.—Holman v. Chevaillier, 14 Tex. 
337, 339. 

94. La.—State v. Lewis, 22 So. 327, 
328, 49 La.Ann. 1207, 1211. 

Or.—Wooldridge v. Arens, 102 P.2d 
717, 724, 164 Or. 410, quoting Cor¬ 
pus Juris. 

25 C.J. p 1126 note 46, p 1127 note 
47. 

“The origin of the term iudicates 

very clearly, that the filing of a pa¬ 
per can only be effected by bringing 
it to the notiee of the 'officer, who 
anciently put it upon the ‘string’ or 
‘wire.’ Accordingly, we find that 
filing a paper is now understood to 
consist in plaeing it in the proper 
official custody, on the part of the 
party charged with the duty of filing 
the paper, and the making of the ap- 
propriate endorsement by the offi¬ 
cer.” 

Ala.—Phillips v. Beene, 38 Ala. 248, 
251. 

N.T.—Smith v. Geraty, 109 N.T.S. 

738, 739, 58 Misc. 556. 

25 C.J. p 1126 note 46 [a]. 

96. Ind.—Thompson v. State, ISO N. 

R 412, 413, 190 Ind. 363. 
lowa.—Mills V. Board of Sup'rs of 
Moixona Oounty, 290 K.W. 50, 52, 
227 lowa 1141. 

Miss.—Meridian Nat. Bank v. Hoyt & 
Bros. Co., 21 So. 12, 13, 74 Miss. 
221, 228, 60 Am.S.R. 504, 36 'L.R.A. 
796. 

N.M.—Gallagher v. Linwood, 231 P.. 
■627, 629, 30 N.M. 211, 37 A.L.R. 
66r4. 

N.Y.—Stanley v. Board of Appeals of 


Village of Piermont, 5 N.Y.S.2d 
956, 959, 168 Misc. 797, citing Cor¬ 
pus Juris. 

Okl.—Willard v. State, 92 P.2d 600, 
602, 66 Okl.Cr. 344. 

Tex.—^West v. State, 2 S.W.2d 271, 
272, 108 Tex.Cr. 647. 

25 O.J. p 1126 note 40. 

Similarly expressed 

(1) Delivery of a paper to the 
proper officer for the purpose of be- 
ing kept on file by him in the prop¬ 
er place.—Grabowski v. Benzsa, 140 
N.B. 76, 77, 80 Ind.App. 214. 

(2) The filing of a paper is the 
delivery of it to the officer at his 
office, to be kept by him as a paper 
on file.—Creasy v. U. S., D.C.Va., 4 
P.Supp. 175, 177. 

(3) ‘‘Depositing for the purpose of 
being filed.”—Rex v. Wade, 1 B. & 
Ad. 861, 872, 20 RC.L. 721, 109 Re- 
print 1006. 

98. N.Y.—Stanley v. Board of Ap¬ 
peals of Village of Piermont, 5 N. 
Y.S.2d 956, 959, 168 Misc. 797, cit¬ 
ing Corpus Juris. 

“The sole object of filing is to de- 
posit the document in a public place 
so that it may be seen and examined 
by any person interested.”—Matter 
of 'Lance, 106 N.Y.S. 211. 215, 55 
Misc. 13, 19. 

97. Ind.—Cleveland, C. C., & SL 
L. R. Co. V. Morrey, 88 N.E. 932, 
934. 172 Ind. 513, 516. 

25 C.J. p 1126 note 38. 

98. 111.—Pfirmann v. Henkel, 1 111. 
App. 145, 152. 

Miss.—Meridian Nat. Bank v. Hoyt 
& Bros. Co., 21 So. 12, 13, 74 Miss. 
221, 226, 60 Am.S.R. 504, 36 L.R.A. 
796. 

99. Mass.—^Hobart-Parrell Plumb- 
ing & Heating Co. v, Klayman, 19 
N.E.2d 805, 806, 302 Mass. 508. 

N.J.—^Mahnken v. Meltz, 116 Al. 794, 
795, 97 N.J.Law 159. 

25 C.J. p 113-6 note 42. 

Similarly expressed 

(1) Delivery into the custody of 
the proper officer.—r-Ex parte Phillips, 
165 So. 80, 84, 231, Ala, 364. 

(2) -Delivery of the paper into the 
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actual custody of the proper officer.— 
Casalduc v. Diaz, C.C.A.Puerto Rico, 
117 F.2d 915, 916. 

(3) Delivery of the thing filed into 
the actual custody of the proper offi¬ 
cer keeping the records of the court. 
—The Washington, C.C.A.N.T., 16 F. 
2d 206, 208. 

(4) Actual delivery to the elerk, 
without regard to any action that he 
may take thereon.—Brooks v. Ed- 
wards, 231 P. 83. 84, 107 Okl. 239. 

(5) “Plaeing of paper, legally en- 
titled to be filed, in the official cus¬ 
tody of elerk, is filing thereof.”— 
Blackburn v. State ex rei. Echols, 
Tex.Civ.App., 72 S.W.2d 627, 629, cit¬ 
ing Corpus Juris. 

“The test of filing seems to be 
whether the officer in whose custody 
the paper is placed is the one enti- 
tled to retain the same.” 

U.S.—In re Von Borcke, D.C.N.J., 94 
F. 352. 

Okl.—Pardoe v. Dean. 44 P.2d 84, 86, 
172 Okl. 101. 

1. Cal.—Cox V. Tyrone Power En¬ 
terprises, App., 121 P,2d 829, 836, 
Idaho.—In re Dunn’s Estate, 260 P., 
432, 45 Idaho 23. 

Ky.—Campbell v. Mason, 106 S.W.2d 
100, 103, 269 Ky. 138. 

N.Y.—Stanley v. Board of Appeals of 
Village of Piermont, 5 N.Y.S.2d 
956, 959, 168 Misc. 797, citing Cor¬ 
pus Juris. 

25 C.J. p 1126 note 44. 

Similarly expressed 

(1) “The act of leaving or de¬ 
positing the paper in the proper of¬ 
fice.” 

Ark.—Stanislaus v. Austin, 150 S.W. 
2d 610, 611, 202 Ark, 441—Bucha- 
nan v. Commercial Investment 
Trust, 7 S.W.2d 318, 319, 177 Ark. 
579. 

Ky.—Campbell v. Mason, 106 S.W.2d 
100, 103, 269 Ky. 128. 

(2) “The word ‘filing’, in reference 
to matters of practice, is very com- 
mbnly used to express the duty of 
bringing to the proper office, as the 
case may be, writs, pleadings, affi- 
davits and other such matters for 
safe custody, or enrollment.”—Hunt- 
er V. Caldwell, 10 Q.B. 89, 81, 59 E.C. 
L. 69, 116 Reprint 28. 
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36 C.J.g, 


prh'atf ri^rhts.- In the of reeeivin?]^ 

i’or eii>tod:v% detim^d as an aet oi* 

Ihe v]i‘rk/'’» rmdvisisr a paj^r into €nsto<]y, and pv- 
in^r it a place oiker papers.'* It has also been 

as reierrii:^ lo or holh aets, and has 

then beeu defiaed as tLe act oi’ dej^ositins: or lodg:- 
iri*^ an instr.sniciit for ia ihe pnjp* r office and 

the act of acceptin" it for that pnrpo^t»;*-» the dt^liv- 
of tin* papvr or dr>crnn''nt to the propior officer 
and the Irw]^^h:ir thcreof hj hun in his the ' 

dclivery fn the rlerk and his accepiaTirt* for reeord ; 
in his oSiccn plrcir.^r a paper in th? j rv»per offlcialV 
ea'itfidy by the pjiriy ehar^erl Tvitb this dnly, and 
riie innkine’* <»£ the prnper indorsenient by the otTi- 
' Jhr tenn cvin-rnlly im]>orts or implies that j 
the dociunent is delivi^reil aud reeelved;-’ tliat the | 
«♦ffieer aiithorized to receiTe it has knowledge of its | 


that the p&per shall remain with the ekrl 
as a recordd^ and that it has not heen snbseqnentlv 
Trithdrawn,^- for the word eonnoies a deposit fc 
{lernianent preservation as a pnblic reeord,^^ anfe 
a eontrary" inteistion is cleariy indicated;!^ bIso 
tlint any requirements as to enstody, place of dt- 
posit, and payment of a hling fee have been coia- 
plifd with.^5 

Ailhoncrb indorsernent of the docament as haviug 
been tiled may be required under partieukr eircnm- 
slances,^® and the word has sometimes been 

described in ternis of indorsementA" the indorse- 
inent iipon the paper of the time of its reccption h 
not, strictly speakin^, a part of the operation of 
6Jing:; it is a ruere memorandum serving as evidence 
of the faet nor is the placing of a document ia 


2. 

Id ^hn.—In 

r^^ Dunn> E-^tate, 26A j 


P. 432, 45 Id 

nhn 22. 

3. 

Wyo.—L-e 

V. Co--k, 1 IVyo. 413.! 


41^. 


4. 

S r*.— 

V. Lamm, 6.1 N.W. 


5:^:, B S D. 4' 

3S. I2i). 1 

5. 

Mo. — F^ryu, 

V. Lon>5^ S.W. ! 


2d 7, 11, 241 

Mo. iro. 1 

6. 

U S —' 

.* V. U. S., D.C.Idaho, i 


5 F.SufO. V»* 

.ya. ; 

1 

7. 

T^x. — 2I*id l 

V. Booth. C:v.App,, 


ia; .‘^.w^d : 

cjtjng Corpus 


Juris. 

1 

a 

III.—Udwin 

Pralfs Sons' Co. v. | 


Sclinf-^r, 7 N. 

R:d 9'»1. 003, 290 111. 


.\pp. SA. 


y* 

Y.—Stanley v 

Bo-ard of Appeals cf 


Village of Picnnont, 5 X.Y..S,>‘1 

955, 13S yiu«o. 797, citmjr Cor¬ 

pus Jnris. 

Pa.—rvMtion of Winn. 9 Fa.DSpt. & 
<7o. 4F]. 21 I,.iiz.Leg.Peg. S45, citing ' 
Corpus Juris. i 

25 C.J. p 1125 note 43. | 

! 

U.S.—Weaver v. U. S„ C.C.A.3Sr.C., i 
72 P.2ii 20, 21. I 

Ala.—I2x parte State ex rei. Breit- i 
ling, 12S So. 7S8, 221 Ala. 39^. j 
Fal.—W. J. White Co. v. Winton, 1S3 * 
P. 277, 278, 41 Oal.App. 693. 

Ga.—McDouj^ald v. Banks. 13 Ga. 4 51, ^ 
455. ‘ 

Ho.—St. Boais L*aw Printing Co. v. I 
Aufderheide, Mo., 15 S.\V.2d 543, I 
545, 225 Mo.App. 630. ! 

Oki.—-City of Maud v. Tulsa Rig:, ! 
Reel & MfL". Co., 25 P.2d 792, 165 
Okl. ISl—Piersol v. State, 254 P. 
104, 105, 122 Okl. 124. 

Xaseiutial 

(1) ALiiything sbort of delivery : 
wottid leave the filini: a disputable 
fact.— V. S. JLombardo, D.C.Wash,, 
22S F. 9S0, 983. 

42) Filiug is not complete uutil 
thte doeumeut is delivered amd re- 
ceived. 

V.S. — XJ. s. V. Itombardo, Wash., 35 


j 509. 241 U.S. 73, 60 B.Ed. 

^f’7. 

j Oh:o—Fiilton v. Siate. 2on N.E. 636. 

] 637. 130 Ohio St. 494, quoting Cor- 

I pus Juris. 

1 25 CJ. p 1127 note 49. 
i 10 . ilr>.—Ferg'u.son v. Long-, 107 S. 

; W,2d 7, 16 , 341 Mo. IS2. 

! 11- X.Y.—Stanley v. Board of .Ap- 
i peal«! of Villajre of Piermont, 5 N. 

I T.S.2d 956, 95163 Misc. 797, cit- 
I ing Corpus Juris. 

! 25 C.J. p 1127 note 48. 

“TIl© thiugr ©sseatial to a filing is 
i a deposit of the pip-^^r with the ofTi- 
' with notlce of the pulpose, and 
intent that he sho^.ild r#»tain it.’"— 
V. Tatnm, 155 P. 32S, 329, 60 
Colo. 434. 

12 . “A paper withdrawn would not 

«'onsti^^ute a flling.’" 

Cal.—In re Camig1ia’s Guardianship, 
24 P.2d 944, 946. 134 Cal.App. 106. 
Tex.—Helg^ v. AVood, Civ.App., 65 
S.W2d 352, 353, citing Corpus Ju¬ 
ris. 

As uot afiTordiuff uotice 

“An instnimvnt merely delivered 
to the clerk and then withdrawn 
without leaving- a copy, aftords no 
notjce or Information to peraons sub- 
seauently dealing with the property 
affeeted."—Xations v. Lowenstem, 
204 P. 60, 61, 27 N.M. 613. 

13. N.M.—Xations v. Lowenstem, 
204 P. 60, 61, 27 N.M. 613. 

N.Y.—In re Yakel, 195 N.Y.S. 355, 
357, IIS Misc. 641. 

14. Zdmitsd or special -fiUwg 
“Where a paper is required to be 

filed only for a specified purpose, or 
to remaiu on ftle for only a limited 
time, the special or limited character 
of such filing is usually indicated by 
the statute.”—Pflrmann v. Henkel, 1 1 
Ill.App. 145» 1 j 52. j 

15. 3>ellvacy to the proper offidal 

“There can be no ‘filing’ of a paper | 
in a legal sense, except by its deliv- I 
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I ery to an oflicial whose duty it is to 
j file papers and who is required to 
j ke<=*p and maintain an office or other 
j Public place for their deposit, and the 
paper must either bo delivered ptr- 
sonally to such officer with the in- 
tent that the same shall be flled by 
him, or delivered at the place where 
the .same should be filed.’* 

NY.—Stanley v. Board of Appeals of 
Village of Piermont, 5 N.T.S. 2 d 
956, 959, 16S Misc. 797—Matter of 
Lance, 106 N.Y.S. 211, 215, 55 Misa 
13. 

! Okl.—Mcintosh v. Palmer, 48 P.2d 
815, S16. 173 Okl. 367. 

Ssceipt by the proper officer 
' N.Y.—Cheesman v. Cheesman, 1S9 K. 
j R 775, 236 N.Y. 47. 

Place of delivery 

j N.Y.—Hathaway v. Howell, 54 N.T. 

I 97, 102~-In re Norton, 53 N.Y.S. 

I 924, 25 Misc. 48. 

I Pee required 

I Under a statute requiring payment 
i of a filing fee in advance, leaving a 
j paper with the filing officer is not a 
filing.—Jacobsen v. Jeffries, 47 P.2d 
I 892, 893, 86 Utah 587—25 C.J. p 112 S 
i note 44 [c] (2). 

Statutory condiUons procedent 
“But a filing may depend upon the 
terms of the statute authorizing it, 
and will not become operative until 
the requisites are first complied with, 
at least in substance."—Hilts v. 
Hilts, 72 P. 697, 698, 43 Or. 162. 

16. Gal.—City St. Impr. Co. v. Bab- 
cock, 68 P. 584, 586, 6 Cal.Uxirep. 
Cas. 910. 

La.—Ford v. Brooks, 35 La-Ann. 151, 
153. 

17. N.Y.—Lent v. New York & M. R. 
Co., 29 N.R 988, 989, 130 N.Y. 564. 

Tex.—Jones v. Wells, 3 Willsoiv Cir. 
Cas.Ct.App. § 94. 

18l U.S.—^Creasy v. U. S., D.C.Va., 4 
F.Supp. 175, 178. 
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private Ib the seeort^l si-n.^e of receivin" 

ior cr*st«:)<iy, hm beei; «ivf.ned an act ot 

the vlerkv^ reeeiviji;^ a pB|'<T intn eiistody, and pv- 
in^ it a plaee aniontc otber paper.-^,^ It has nho been 
as TrlVrriaL*' to or inebidii^ir both aets, and has 
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niifl iherwf bv hha in his oftiee;^ the 
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in his plnrrji: a papor in the r^ror^er offieiars ; 

♦nistody hy thn party eharp^d -with this dnty, and 
inakbnr of tlio^ pra]^or indorsement by the ofn- 
t.uyy Yn^. torna c,’!‘nornlIy iinports or implies that 
th<* tVHnnnt*nt is dtlian-red and roo'dvt'dn^ that the 
filif-or anthori^^^d to reeoive it Las kr^owlodgre of its J 


tilin^:/'' that tbe paper shall remain with tho elork 
as a reeord,^^ and that it has not bcon =v^*- 
withdrawn,^^ for the word eonnotes a doposit for 
permanent preservation as a pnblie record,^^ tanless 
a eoiitrary intention is oloarly indieatod;^^ 
that any requiromezits as to oiisiody, place of do- 
po-^it, and payment of a hling fee ha ve been eom- 
piied with.^^ 

Altlioiicrh indorsemont of the document as bavin^ 

I be*'n hled mny be required imder p^nnicnlar eirrnm- 
slances,^® and the word has somotimes beoa 

described in terms of indorsomonlA^ the indorse- 
ment upon the paper of the time of its re^f^ption 
not, strietly sj^eaking’, a part of the operation of 
hlint?; it is a mere memorandum serving: as evideneo 
of the fact;is nor is the plaeing of a doenment in 


2. 

Idihi».—In re 

Diinr/s Est 

at'=, 26»' 


P. 4 32, 15 Idah 



3. 

AVyo.—L-e V. 
it». 

1 W 

yo. 413, 

C 

S D.—State V 

■. Lamm, 6 

9 N.W. 


3 S.D. 4IS. 

4jn. 


5- 

AI'>.- 

1 V. Long, 1 

»'•7 S.W. 


2d 7. 11, .241 M 

O- 1 2. 


6. 

TT S.—Touny ' 

y. U. S., D.^ 

fr.Idaho, 


5 F.Supp. 

5^*1. 


7. 

Trx.—Mnd Iv.x 

V. C 

'iV.App., 


SC.V._d 2.’.'^, 

Juris. 

311, cit.ng 

Corpus 


8, 1]L—Edwin Pratfa Sons' Co. v. 

Schifi^r, 7 X.E.2d 00% 290 111. 

App SO. 

X.Y.—Stnnley v. Boartl of Appea^s of 
Vniaj?^' of Pierniont, 5 N.Y.S 2«! 
95S, 95,'), 1(5? Mise. 797, cltinsr Cor¬ 
pus ffnris. 

Pn,—rttitiem of Winn. 9 Pa-Dist. & 
Co. 4)5, 2 i L'ti 2 .L.c^§:.Heg:. 245, citing 
Corpas Jtiris. 

25 C.J. p 1126 note 43. 

u s,—IVeaver v. U. S., C.C.A.X.C., 
72 F.2d 20, 21. 

Ala.—Ex parte State ex rei. Breit- 
ling, 12S So. 7SS, 221 Ala, 59S. 

Cal—W. J. White Co. v. Winton. 1S3 
P. 277, 27», 41 Cal.App. 693. 

Ga,—MfDjugald v. Banks, 13 Ga. 451, 
455. 

Mo.—St. Louis Law Prmting: Co. v. 
Aufderheide, Mo-, 45 S.\V.2d 543, 
545, 226 Alo.App. SSO. 

Oki.—City of Haud v. Tulsa Rig, 
Reel & Mfg. Co., 25 P.2d 792, 165 
Okl. ISl—Pieraol v. State, 254 P. 
104, 105, 122 Okl. 124. 
fissmtial r&riiiisifeo 

(1) Anything ^short of delivery 
would leave the hling a disputable 
faet—U. S. V. iiom bardo, D.C.Wash., 
228 W, 9S0, 9S3. 

(2) FSling is not connplete until 
tfet document is delivered and re- 
ceived. 

V.Q. —U. S. V, XiOmbardo, Wash., 36 


SCt. 5»'Ji. .51^9, 241 U.S. 73, 60 L.Ed. 

Ohio—Pult#^n V. State, 200 X.E. 636. 
617. rio Ohio St. 494, Quoting Cor- 
pus Juris. 

25 C.J. p 1127 note 49. 

! 10. Alo.—Fergujson v. Long, 107 S. 
j W._d 7. 10, 341 Mo. 1?2. 
j 11. X.Y".—Sl-^nley v. Bcard of Ap- 

I peal'? of VilHa-e of Piermont, 5 X. 
j T.S 2ci 958, .959, 16S Alisc. 797, cit- 
3ng Corpus Juris. 

1 25 C.J. p 1127 note 48. 

I “The thlug" esseatial to a fiUng is 
ia denosit of the r-^p^r with the ofTi- 
' C'*"r. vTiih notice of the purp'pse, and 
intert that he Fho'!ld retain it.”— 
V. Tatum. 155 P. 32S. 329, 60 
Colo. 4S4. 

12. “A paper wlthdrawu would not 
f*onsti+ute a filing.” 

Cal.—In re Camigiia^s Guardianship, 
24 F.2d 944. 946. 134 Cal.App. 106. 

I Tex.—Helg^ v. YTood, Clv.App., 65 
I S,\Y.2d 352, S53, citing Corpus Ju^ 

I ris. 

As uot affordin^- uotice 

j "An instrument merely delivered 
1 to the clcTk and then withdrawn 
I wuhout lea\'ing a copy, affords no 
j notjce or Information to persons sub- 
I sequently dealing with the property 
j affect^d.”—Xations v. Lowenstem, 

I 204 P. 60, 61, 27 X.AI. 613. 

1 13- N.M.—Xations v. Lowenstern, 

! 204 P. 60, 61, 27 N.AI. 613. 

I N.Y.—In re Takel, 195 N.Y.S. 355, 
357, IIS Alisc. 641. 

14. Zdxnited or special fin-ng 

"Where a paper is required to be 
filed only for a specifted purpose, or 
to remain on die for only a limited 
time, the special or limited character 
of such filing is uaually indicated by 
the statute.”—Pftrmann v. Henkel, 1 
Ill.App. 145, 1-52. 

15- Delivery to the proper ofdcial 
"‘There eau be no ‘flling* of a paper 
in a legal setise, except by its deliv- 
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I ery to an ofRcial whose duty it 1 «! to 
j die papers and who is requiri^d to 
k-^p and maintain an offiee or other 
I Public place for their deposit, and the 
; paper must either be delivered per- 
sonally to such officer with the in- 
tent that the same shall be fil^d by 
him, or delivered at the place where 
the same should be flled.” 

—Stanley v. Board of Appeals of 
Village of Piermont, 5 N.Y.S.ld 
956, 959, 16S Alisc. 797—Alatter of 
Lance, 106 N.Y.S. 211, 215, 55 Alisc 
13. 

Okl.—Alclntosh v. Palmer, 48 P.2d 
SI5, S16, 173 Okl. 367. 

BrSceipt by the proper ofSoex* 

X.Y.—Cheesman v. Cheesman, 139 N. 

E. 775, 236 X.Y. 47. 

Place of delivery 

N.Y.—Hathaway v. Howell, 54 X.Y. 
j 97. 102—Tn re Norton, 53 N.Y.S. 

I 924, 25 Alisc. 48. 

ree reouired 

Under a statute requiring payment 
! of a hling fee in advance, leaving a 
j pa|>er with the filing ofiicer is not a 
flling.—Jacobsen v. Jeffries, 47 P.2d 
S92, S93, 86 Utah 587—25 C.J. p 1136 
note 44 [c] (2). 

Statutory couditious precedent 

“But a filing may depend upon the 
terms of the statute authorizing it, 
and will not become operative until 
the requisites are first complied with, 
at least in substance.”—Hilts v. 
Hilts, 72 P. 697, 698, 43 Or. 162. 

16L Cal.—City St. Impr. Co. v. Bah- 
coek, 68 P. 584, 5S6, 6 Cal.Uurep. 
Cas. 910. 

La.—Ford v. Brooks, 35 La.Ann. 151, 
153. 

17. X.Y.—Lent v. New York & AL R, 
Co., 29 N.E. 98S, 9S9, 130 N.Y. 504. 
Text—Jones v. Wells, 3 Willsons, €Sv. 
Cas.Ct.App. § 94. 

la U.S.—Creasy v. U. S., D.aVft^ 4 

F. Supp. 175, 178. 
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36 C.J.S. 


ii proi^T rcceptacle, with a file number or other no- 
'iStiou oi it having been fiied, a condition precedent 
to tbf filing thereof.19 

The temi has been lield synonymous with ^‘lodg- 
compared with, or distingiiished 
froia, '^eustody’^ see 25 C.J.S. p 70 note 94, ^‘deliv- 
cly” see 26 C.J.S. p 697 note 56, ^^endorsing'^ or ‘fin- 


‘^entering of record’’ see SO C.J.S. p 260 note 78 (3), 
“entry’’ see 30 C.J.S. p 268 note 22, ‘^indexing /^22 

‘‘presentation,’’“3 ^‘reeording,”^^ ‘^registration,”^^ 

^•retiimingj’26 ^nd ^^service.^’^'^ 

For referenees to speeific uses see 25 C.J. p 1126 
I note 35, also the phrases infra note 2S. 


‘^entering^’ see 30 C.J.S. p 260 note 77, 


Phrases employing the word are set out in the 
note.-S Other phrases as to which more recent ad- 


4 .rk—Buchanan v. Commercial In- 
Trust, 7 S.W.2d 31S, 319, 
17 ” Ark. 57:^—Hogue v. Hogue, 20S 
AtV. 57,^ 5S2. 137 Ark. 4S5. 
jTiV— Coult V. Mclntosh Inv. Ao., 1S2 
594. 60«\ 133 Fla. 141—Vickers 
V. Glerm, 136 So. 326, 327, 102 Fla. 
515—W^^aring: v. 0'Doniel, 135 So. 
iry, m 2. 1^2 Fla. 354. 

— Camp^^ll V. Mason, 106 S.W.2d 
10 !t, 103, 269 Ky. 12S. 

—Wiatt V. Suedekum, App., 158 
S.tV.2d 235, 236. 

—Pjerce v. Pierce, 89 P.2d 269, 
27*1, 271, lOS Mont. 42. 

Okl—State ex rei. Hunzicker v. Pul- 
liam. 37 P.2d 417, 422, 16S Okl. 632, 
9f. A.L.R. 1294—Protest of Ohica- 
go. R I. & P. Ry. Co., 11 P.2d 138, 
139, 157 Okl. 134. 

Tex.—Mp.ddux v. Booth, Civ.App., 10S 
SAV.2d 329. 331, citin^ Corpus Jtu 
Eis—Blackburn v. State ex rei. 
E-?hols. Tex.Civ.App., 72 S.W.2d 
6:7. 629, citing" Corpus Juris—Ex 
parte Leifeste, 77 S.W.2d 675, 676, 
127 Tex.Cr. 445. 

Wyn,—Walls v. Evans, 265 P. 29, 30, 
3g Wyo. 103. 

•25 C.J. p 1127 notes 52, 53 

Similarly eacpressed 

<1) “To constitute filing it is not 
necessary that the clerk make the 
r.otation of ftling, for all that a liti¬ 
gant can do in the matter of filing a 
document is to deposit it with the 
proper official and pay or tender the 
fee therefor, if there be any.”—City 
of Fallon v. Churchill County Bank 
Mortgage Corporation, 54 P.2d 273, 
57 Nev. 9, citing Corpus Juris. 

(2) The filing of a paper is not 
merely the indorsement which the 
clerk makes, but the fact that the 
in.strument is placed in his custody 
with intent to make it effective.— 
Rohinson v. Phegley, 177 P. 942, 943, 
93 Or. 299. 

3*allure to iudorse 

(1) While the lack of a filing mark 
was not conclusive of fact of filing, 
the circumstance was to be consid- 
ered with other evidence in determin- 
Sng whether note had been “fiied.”—- 
Crowley V. Earmers State Bank of 
Tama, Colo., 123 P.2d 407, 409, citing 
Corpus Juris. 

(2> “Of course, the clerk's failure 
to indorse a minute of the filing 
iipon the paper lodged with him can- 
Bot operate to destroy the rights of 


the party so lodging it for filing.”— 
Mahnken v. Meltz, 116 A. 794, 795, 97 
X.J.Law 159. 

Indorsement of date as evidence 

(1) It is prima facie the date of 
filing.—Poster v. Brick, 141 X.W. 101, 
102, 121 Minn. 173, 175. 

(2) It is not necessarily conclu¬ 
sive.—State National Bank v. Low- 
enstein, 155 P. 1127, 1129, 52 Okl. 
259, 266. 

(3) “The indorsement by the clerk 
is the highest legal evidence of the 
filing, yet the filin.g, in contemplation 
of law, is as perfect before as after 
such indorsement, and dates from the 
receipt by the clerk and its lodgment 
in his office.”—Eureka Stone Co. v. 
Knight, 100 S.W. 878, S81, 82 Ark. 164, 
171. 

(4) “The actual date of the filing 

and not the date written on the in¬ 
.strument Controls.”—H. M. Cohen 
Lumher & Building Co. v. Panos, 
Tex.Civ.App.. 154 S.W.2d 206, 20S. 

citing Corpus Juris. 

Fact of filing as matter in pais 
Ohio.—Haiiies v. Liindsey, 4 Ohio 88, 
90, 19 Am.D. 586—Stokes v. Logan 
County, 2 Ohio Dec., Reprint, 688, 
691, 4 West.L.Month. 590. 
proof of actual delivery must he 
ciear and positive 

Cal.—Boyd v. De.smond, 21 P. 755, 
756, 79 Cal. 250, 254. 

19. Nev.—Golden v. McKim, 204 P. 
602, 603. 45 Nev. 350. 

20. Ky,—^Wilson v. Lawrence, 103 
S.W.2d 955, 958, 268 Ky. 179. 

21. Minn.—Gorhara v. Summers, 25 
Minn. 81, S5. 

22. U.S.—In re Labb, D.C.N.T., 42 P. 
Supp. 542, 544. 

Minn.—Gorham v. Summers, 25 Minn. 
81, 85. 

23. N.T.—Matter of Lance, 106 N.Y. 
S. 211, 216, 55 Misc. 13. 

24. Ga.—Benson v. Green, 4 S.E. 851, 
80 Ga. 230, 231. 

La.—MacLeod v. Hoover, 105 So. 305, 
306, 159 La. 244. 

MassL—Chapin v. Kingshury, 135 
Masa 580, 581. 

25. Eng.—Ex parte Thome, L.R. 8 
Ch. 722, 726. 

26. Eng.—Hunter v. Caldwell, 10 Q. 
B. 69, 81. 59 RC.L, 69. 116 Re- 
print 28. 


27. Cal.—Boyd v. Burrel, 60 Cal. 2S0. 
282. 

28. “Date of filing,” “filing date,” 
and “filing day” 

(1) The day on which the papers 
are deposited with the proper cus- 
torlian, and not that on which they 
are marked “fiied.”—Brooks v. Ed- 
wards, 2-31 P. S3. 84. 107 Okl. 239. 

(2) The day on which an applica- 
tion is fiied. not the day on which 
the fee is paid.—Hazeltine Corpora¬ 
tion V. Electric Service Engineering 
Corporation, D.C.N.Y., 18 F.2d 662, 
66S. 

(3) May be synonymous with ‘Te- 
turn day,”—Davenport v. Richards, 
75 S.E. 648, 649, 138 Ga. 611, 612— 
Everett v. Ferst. 55 S.E. 916, 126 
Ga. 662. 

Other phrases construed 

(1) “Filing a proof of claim,” as 
distinguished from “bringing of an 
action” see 11 C.J.S. p 1141 note 78. 

(2) “Filing for reoord.”—Benson 
V. Green. 4 S.R 851, 80 Ga. 230, 232. 

(3) “Filing in the bureau.”—Creasy 

V. U. S., D.C.Va., 4 F.Supp. 175, 178. 

(4) “Filing of a case,” as including 
the filing of a complaint for the pur- 
pose of securing a search warrant. 
—Pumia V. Grays Harbor County, 
291 P. 1111, 1114. 158 Wash. 619. 

(5) “Filing of papers.”—People v. 
Ramirez, 297 P. 51, 52, 112 Cal.App. 
507. 

(6) “Filing of the bili.” 

Ga.—Knoxville Iron Co. v. Wilkins, 
74 Ga. 493, 496. 

W. Va.—Stepp V. State Road Commis- 
sion, 151 S.E. 180, 182, 108 W.Va. 
346—Darnell v. Plynn, 71 S.E. 16, 
IS, 69 W.Va. 146. 

(7> “Filing of the suit.” 

U.S.—Milton V. U. S., C.C.A.La., 105 
F.2d 253, 255. 

La.—National Homestead Ass’n v. 
Graham, 147 So. 34S, 352, 176 La. 
1032. 

Tex.—Adams v. Consolidated XJnder- 
writers, 124 S.W.2d 840, 842, 133 
Tex. 26—Hutt v. Hutt. Civ.App., 
76 S.W.2d 567. 571. 

25 C.J. p 1128 note 67. 

(8) “Filing of the transcript,” as 
meaning the delivery of it, with the 
filing fee, and the proper request to 
a clerk, or a deputy clerk, of .the 
appellate court—^Dreher v. Guaranty 
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jndkations have not been found see 25 C.J. p 1127 
note 54-p 1128 note 74. 

FUiEINJAlD. British, a name given to villeins in 
the laws o£ Hoel Dda.^^ 

FUiIACION. In Spanish law, filial relationship.^® 

FTEiIAL. Of or pertaining- to a son or daughter, as 
beeoming to a child with relation to its parents; as 
liliai obedieneej bearing or assnming tbe relation 
of a ehild.31 

FILIATE. To tix a bastard cMld on some one, as 
its father; to declare whose child it is.^^ 


FILIATION. Primarily, the relation of parent and 
child 3 bence the judieial assignment of an ille- 
gitimate child to a designated man as its father.^^ 
The term is the eorrelative of ‘^paternitT,”35 ^nd 
althongh it does not import legitimacy it is often a 
step to that end.36 

PnjATIO NON POTEST PROBARI.37 

FILICETUM. In old English law, a femy or 
braeky ground, a place where fern grows.^S 

FILIOLUS or FILIOUS. In old records, a god~ 
son.^^ 

FUiIUS. A child, a son.'^® 


Bond & Pinance Co., 192 So. 246, 247, 
193 La. 757. 

(9) “Filingr or entry of judgrment,'* 
as distinguished from “rendition of 
judgrment.”—American Surety Co. of 
New York v. Mosher, 64 P.2d 1025, 
1029, 48 Ariz. 552. See also the C.J.S. 
title Judgrnents § 100, also 34 C.J. p 
44 note 57~p 46 note 62. 

(10) “Piling with receiver.”—Free- 
man v. Craft, 294 S.W. 822, 827, 220 
Ky. 15. 

(11) “Filing- with the auditor.”— 
Mills V. Board of Sup’rs of Monona 
County, 290 N.W. 50, 52, 227 lowa 
1141. 

(12) "Filing with the clerk.”—Ben- 
son V. Green, 4 S,E. 851, 80 Ga, 230, 
232. 

Phrases treated elsewhere 

(1) “Filing and indorsement” and 
“filing away and reinstatement” of in- 
dictment see the C.J.S. title Indict- 
ments and Informations §§ 29, 30, 
also 31 C.J. p 58S note 22-p 589 note 
46. 

(2) “Filing and recording of condi- 
tional sale contract" see the C.J.S. 
title Sales §§ 576-586, also 55 C.J. 
p 1242 note 93-p 1268 note 12. 

(3) “Filing of appeal bond” see 
Appeal and Error §§ 562-565. 

(4) “Filing of bili,” as constitut- 
ing commencement of suit in equity 
see Actions, § 129 c. 

(5) “Filing of claim” see specific 
C.J.S. tities such as Bankruptcy § 
434; Carriers §§ 233-236; Executors 
and Administratore 5 394 et seq.; 
Exemptions § 133; Insurance § 981 
et seq; Mechanics' Lien § 131 et 
seq, also 40 C.J. p 174 note 49 et seq; 
Municipal Corporations § 1282, also 
44 C.J. p 472 note 44-p 473 note 53; 
States § 198 et seq, also 59 C.J. p 
284 note 42 et seq; and Workmen’s 
Co-mpensation Acts § 458 et seq, also 
71 C.J. p 1000 note 93 et seq. 

(6) **FiIing of complaint, declara-i 
tion, or petition," as constituting 
csommencement of action at law see 
Acttonis § 120 b (2). 


(7) “Filing of court papers” see 
Courts § 228 a. 

(8) “Filing of Information” as 
commencement of prosecution which 
tolis the statute of limitations see 
Criminal Law § 234. 

(9) “Filing of interrogatories” see 
Discovery § 60. 

(10) “Filing of notice” see specific 
C.J.S. tities such as Carriers §§ 233- 
240; Insurance § 981 et seq; Motions 
and Orders § 18, also 42 C.J. p 487 
notes 29, 30; and New Trial § 133, 
also 46 C.J. p 309 notes 7-10. 

(11) “Filing of petition” for spe- 
cial local election see Elections § 69. 

(12) “Filing of petition and bond” 
for removal of cause from state to 
federal court see the C.J.S. title Re¬ 
moval of Causes § 218, also 54 C.J. P 
329 note 77-p 330 note 8. 

(13) “Filing of pleading” see the 
C.J.S. title Pleading §§ 408-410, 416, 
also 49 C.J. p 651 note 32-p 652 note 
74, and p 656 note 67-p 658 note 93. 

(14) “Filing of records” see the 
C.J.S. title Records §§ 4-8, also 53 
C.J. p 607 note 54-p 609 note 13. 

(15) “Filing of transcript of judg- 
ment” see the C.J.S- title Judgrnents 
§ 129, also 34 C.J. p 91 note 70-p 95 
note 19, 

(16) “Filing, recording, or registra- 
tion of chattel mortgage” see Chat- 
tel Mortgages §§ 130-174. 

(17) “Notice of filing” of claim 
against estate of deceased see Ex¬ 
ecutors and Administratore § 413. 

29. Black L.D. 

30. Escriche Diccionario. 

31. Tex.—Janes v. Gulf production 
Co.. Civ.App., 15 S.W.2d 1102, 1105, 
“Pilial kindness and attention,” as 

not implying an onerous considera- 
tion, but only such attention as is 
beco-ming to a daughter with relation 
to her old father, that is, the usual 
and natural treatment of the father 
by the daughter.—^Janes v. Gulf Pro¬ 
duction Co., supra, 
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32. Black L.D. 

33. Ala.—Lay v. Fuller, 59 So. 609, 
610, 178 Ala. 375. 

Mass.—Rodrigues v. Rodrigues, 190 
N.E. 20, 22, 286 Mass. 77. 

En the civil law, the descent of son 
or daughter. with regard to his or her 
father, mother, and their ancestors- 
Black L.D. 

34. Black L.D. 

Phrases constmed 

(1) “Filiation proceedings.” 

N.T.—Commissioner of Public Wel- 
fare of City of New York on Com¬ 
plaint of Gordon, v. Fagan, 18 N.Y. 
S.2d 228, 229, 259 App.Div. 727. 

Or.—State v. Morrow, 75 P.2d 737, 
738, 739, 744, 158 Or. 412—State 
V. Tokstad, 8 P.2d 86, 88, 139 Or. 
63. 

See generally Bastards §§ 32-141. 

(2) “Order of filiation and mainte- 
nance” as the judgment or order in 
bastardy proceedings, see Bastards 
§§ 109-117. 

35. Black L.D. 

36. Mass.—Rodrigues v, Rodrigues, 
190 N.E. 20, 22, 286 Mass. 77. 

As to presumptions in favor of le¬ 
gitimacy see Bastards § 3. 

37. A maxim meaning “Filiation 
cannot be proved, that is, the hus- 
band is presumed to be the father 
of a child born during coverture."— 
Black L.D. 

3a Black L.D. 

39. Black L.D. 

40. Black L.D. 

Distingiiislied from ‘Tiseres" and “lib- 
erus” 

“As distinguished from heir, fiUia 
is a term of nature, hwres a term 
of law. ... In the civil law, the 
term was used to denote a child gen¬ 
erally. ... A distinction was 
sometimes made, in the civil law, 
between "filvP and 'liberi/ the latter 
Word including grandchildren, (i*e- 
potes)^ the former not. , . . But 

according to Paulus and Julianum 
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Phrases employing tlie word are set out in the 
note.^^ 

I*ILIUS CONSTAT ESSE IN FAMILIA PATRIS 
et non MATRIS.42 

IUJUS EST NOMEN NATXJRJE, SED H^ES 
nomen JUBIS.43 

riUUS IN UTERO MATRIS EST PARS VIS¬ 
CERUM MATRIS.44 

FILL. 

As a Noun 

In general, that whicli 

In engineering or grading operations, in contrast 
witb “cTit/' a depositing of earth upon an area, to 
raise its level;^^ henee an enibankment.47 

Among cattlenien, the feeding and watering o£ 
eattle just before they are offered for sale, so as 
to increase their weight.^^ 

As a Verb 

_^Present Tense. To make fnll, to complete, to 

satisfy or fulfill; to possess and perform the dnties 
of; to oecupy the whole eapaeity or extent of, so 


as to leave no spaee vacant to componnd, as a 
preseription.®^ Also the term may be employed as 
Implying a promise to pay,^^ 

Used in the sense of to possess and perform the 
dnties of, the word has been distinguished from 
“appoint” see 6 C.J.S. p 87 note 13. 

Phrases employing the word are set out in the 
note.^2 

-^Filled. The preterit or past participle of 

As a participle, the word is used adjective- 
ly; and, applied generally to goods, it is not, strict- 
ly speaking, a commereial term, althongh to a lim- 
ited extent it is used in commerce as a technical 
term, its meaning depending on its signifieation 
among the manufacturers to whose bnsiness it re- 
lates.^^ 

-F illing . The present participle of 

Among civil engineers and contraetors the word 
has a well settled meaning, and as applied by them 
to Street impro vernent s has been defined as mean¬ 
ing to be filled with elay, sand, clean earth, or any 
solid, imperishable material, raising the surfaee of 
a roadway to be improved to a certain height by 
using earth, clay, sand, or other suitable materials 


they were of equally extensive im- 
•poTt.*' —Black L.D. 

41. Phrases defined 

(1) “Filius familias,’' in the civil 
law, the son of a family, an uneman- 
■cipated son-—Black L,D. 

<2) “Filius mulieratus,” in old Eng- 
'lish law, the eldest legitimate son of 
a woman, who previously had an il- 
legitimate son by his father; oth- 
erwise called a “mulier.”—Black L.D- 
(3) “Filius nullius,” the son of no 
^one, and “filius populi,” the son of 
the people; names sometimes given 
to an illegitimate, or natural, child. 
;I1L—Blacklaws v. Milne, S2 111. 505, 
506, 15 Am.R. 339. 

Ind.—Jackson v. Hocke, 84 N.E. 830, 
831, 171 Ind. 371. 

lowa.—In re Clark’s Estate, 290 N.W. 
13, 29, 228 lowa 75—In re Eliis’ 
Estate, 282 N.W. 758, 762, 225 lowa 
1279, 120 A.L.R. 975. 

-See also Bastards § 1. 

'42. A maxim meaning “A son ap- 
pears to be in the family of the 
father, and not of the mother.”— 
Trayner Leg.Max. 

- 43. A maxim meaning “Son is a 
name of nature, but heir is a name 
of law.”—Black L.D. 

' 44. A noaxim meaning “A son in 
the mother’s womb is part of the 
mothei^s vitals.”—Black XuD. 

-4S. Webster Int.D. 


46. Pa.—In re Sedgley Ave., 66 A. 
546, 547, 217 Pa. 313, 316. 

47. Ala—^Anderson v. Birmingham 
Mineral R. Co., 19 So. 519, 109 

Ala 128, 129. 

48. liTot necessarily fraudnlent 
“There is no fraud in this, since 

it is permissible and understood by 
the ‘trade.’ ”—Texas & P. Ry. Co. v. 
West Bros., Tex.Com.App., 207 S.W. 
918, 922. 

49. Black Li.D. 

Similarly expressed 

(1) To hold, as an office.—^English 
L.D. 

(2) “To insert in or make com¬ 
plete, [as a document].”—Standard D. 

(3) “To occupy so that no space re- 
mains.”—English L.D. 

50. Standard D. 

51. Me.—Bangor Bridge Co. v. Mc- 
Mahon, 10 Me. 478, 480. 

52. Phrases constmed 

(1) “Fili in the agreement,” as 
meaning merely to fili in the blank 
spaces in the agreement.—Dozier v. 
National Borax Co., 170 P. 638, 640, 
35 Cal.App. 612. 

(2) “Fili up” may mean to pay 
the assessments.—Bangor Bridge Co. 
V. McMahon, 10 Me. 478, 480. 

(3) “Fili up such vacancy.”—John- 
ston V. W^ilson, 2 N.BL 202, 204, 9 
Am.D. 50. 


(4) “To ‘fiir embroidery” is to 
stuffi out the figure, -which is the 
ornamentation, by covering the stuf- 
fing with the silk, cotton, or other 
threads used by the embroiderer.— 
G. Reis & Bro. v. Beform Initial Co., 
C.C.A.N.Y., 266 P. 219. 

53. Webster New Int.D. 

Phrases constmed 

(1) “Filled in with brick.”—Fowler 
V. .iEtna F. Ins. Co., 6 Cow., N.Y., 673, 
16 Am.D. 460, 7 Wend. 270. 274. 

(2) “Filled stope” see the C.J.S. ti- 
tle Mines and Minerals § 3, also 25 
C.J. p 1128 note 93. 

(3) “Filled with,” defined as packed 
or reinforced with.—Standard D. 

54. U.S.—U. S. V. Pinney, Casse & 
Lackey Co., N.Y., 105 F. 934, 935, 
45 C.C.A. 138. 

“Pilled cotton goods*’ 

“Formerly, in England, the term 
ffilled cotton goods’ was synonymous 
with ‘weighted goods,’ and meant 
•that the interstices of the fabric were 
loaded or weighted with foreign sub- 
stances, among which inorganic sub- 
stances, like china clay, chalk, or 
Glauber’s saits were used; and that, 
although starch was used, some oth¬ 
er material, like clay, or perhaps 
glue or glucose, must be used also.” 
—^U. S. V. Pinney, Casse & Lackey 
Co., supra. 

“Filled milk” see Food § 15. 

55. Webster New InLD. 
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FILL—FILTER 


36 C.J. S. 


free from animal and Tegetable substances or other 
offensive materials.^® 

As employed by manufactnrers of cotton cloth, 
Ibe term bas been defined as tbe substantial elos- 
ing of tbe interstiees of the cloth, thus creating a 
permanent plain surface.^" In this use of the term 
it has been distinguished from '^starching.”^^ 

As a verbal noun, the word “filling/’ in its ordi- 
nary sense, means soniething that filis, and in weav- 
ing relates to the threads dlling the interstiees in 
the warp and thus constituting an essential ele- 
ment of the woven fabrie.^^ In this use, the term 
has been held sjmonymous with 'Veft.”^® 

Phrases employing the word, in one or another 
of the above senses, are set out in the note.®^ 

FILLEES. As one of the three classes of leaf to- 
baeeo, ‘‘fillers^^ are leaves that make up the main 
body of a cigar,®^ being distinguished from the 
other two classes, “binders'^ and “wrappers/^®^ 

FIIiLY. A female coit, a young horse, espeeially 


a young mare. The term is also applied sometimes 
to a lively, roistering, or wanton girl.64 It has been 
eompared with “horse” and “mare.”®^ 

FILM. The layer, usually of gelatin or eollodion, 
eontaining the sensitive salts of photographie 
plates; also the fiexible sheet of eelluloid or sim- 
ilar material upon irhich this layer is sometimes 
inounted.^® 

FILTER. As a noun, any porous article, as a eloth^ 
paper, sand, or ehareoal, through whieh water or 
other liquid is passed to separate from it matter 
held in suspension, or in some cases dissolved im- 
purities or eoloring matter; also a ehamber or de- 
viee eontaining sueh substance.®’^ 

As a verb, to purify or defeeate, as liquor, by 
eausing it to pass through a filter or porous sub- 
stanee that retains the feculent matter. 

“Filtering,” as applied to water, means the puri- 
fication of it through sand, involving the removal of 
physieal impurities;^^ and while the process is dif- 


SSw Ill.—Levv V. Chicago, 113 III. 
650, 652, 653. 

57. An elastic term as the manu- 
facturers of cotton cloth use it, and 
'‘in business directions is often used 
loosely, and instruets the finisher to 
fili the particular groods so far as 
needful for the particular purpose 
for which they are to be used. or to 
fili in accordance with the style of 
cloth which is to be filled.”—U. S. 
V. Pinney, Casse & Lackey Co., N.T., 
105 P. 934, 935, 9'36, 45 C.C.A. 138. 

“The importeris definition of filii-ag 
is satisfied if the goods contain in 
addition to starch an appreciable 
quantity of inorganic material.”—U. 
S. V. Pinney, Casse & 'Lackey Co., su¬ 
pra. 

58. U.S.—U. S. V. Pinney, Casse & 
Lackey Co., supra, 

59. U.S.—Wimpfheimer v. U, S., O. 
C.N.Y., 142 F. 849, 851. 

60. U.S.—Wimpfheimer v. U. S., su¬ 
pra. 

Sl. Phrases constmed 

( 1 ) “Filling blanks” see Altera- 
tion of Instruments §§ 62-74, Bilis 
a.nd Notes §§ 120 , 136-138, Bonds § 
20, Beeds § 33, and, in connection 
^vith imperfect and incomplete in- 
struments as subject of the forgery, 
:he C.J.S. title Porg-ery § 18, also 
16 C.J. p 911 note 19^p 912 note 26. 

(2) “Filling ehamber,’’ as meaning 
L ehamber in which a bottle mouth is 
leld while being filled.—Crown Cork 
fe Seal Co. V. Carper Automatic Bot- 
ling Mach. Co., D.C.Md., 229 P. 748, 

m 

(3) “Pillmg 0 f the place [or of¬ 


fice].”—Opinion to Governor, 51 A. 
221, 222, 23 R.I. 635. See also Elec- 
tions § 70 notes 92-97, § 72 notes 19— 
24, and § 93. 

(4) “Filllng prescriptions” see 
Druggists § 6 d notes 95-99, and as 
eompared with “compounding of 
drugs” see 15 C.J.S. p 700 note 3S. 

(5) “Pilling stations” see the C.J. 
S. title Motor Vehicles §§ 770-778, 
also 42 C.J. p 1304 note 66 -p 1209 
note 71. 

( 6 ) “Filling the Street.” —Levy v. 
Chicago, 11‘3 111. 650, 652. 

(7) “Filling vacancies in the high- 
er classifications.”—Sinclair Prairie 
Oil Co. V. Dose, Okl., 118 P.2d 210, 
215. 

( 8 ) “Filling vacancy [or vacan¬ 
cies]*’ see Elections §§ 70, 72, 93; 
and as equivalent to “appointment” 
see 6 C.J.S. p 89 note 76. 

62. U.S.—Falk V. Robertson, N.Y., 
11 S.Ct 41, 42, 137 U.S, 225, 34 L. 
Ed. 645. 

Phrases construed 

( 1 ) “Filler tobacco,” as meaning, 
or including ali leaf tobacco, other 
than that suitable for cigar wrap- 
pers, hence distinguished from 
“wrapper tobacco.”—U. S. v. Seven- 
ty-Five Bales of Tobacco, N.T., 147 
F. 127, 132, 77 C.C.A. 353—Dominguez 
V. U. S„ C.C.Pa., 122 F. 556, 5-57. 

(2) “Wrappers, fillers, and bind- 
ers” see 11 C.J.S. p 349 note 42. 

63. U-S.—^Falk V. Robertson, N.Y., 
11 S.Ct. 41, 42, 137 U.S. 225, 34 L. 
Ed. 645. 

64^ Texj—=Lunsford v. State, 1 Tex. 
App. 44S, 450, 451, 28 Am.R. 414. 
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65. Tex.—Lunsford v. State, supra. 

66 . Webster New Int.D. 

Phrases constmed, 

(1) “Fllm or other pictoriai repre- 
sentation of a prize fight,” as in¬ 
cluding a negative as well as a posi¬ 
tive print.—Kalisthenic Exhibition 
Co. V. Emmons, D.C.Me., 225 P. 902, 
904. 

( 2 ) “Reactive film,” defined as one 
in which a Chemical change or reac- 
tion occurs on spreading the film and 
subjscting it to heat, light, air, mo- 
tion, or electricity, but without the 
addition of some other Chemical sub- 
stance.—General Bakelite Co. v, 
Nikolas, B.C.N.Y., 225 P. 539, 549. 

(3) “Tape film,” described as a 
tape-like film capable of being moved 
continuously or intermittently across 
the Iens of a camera, so that succes¬ 
sive portions of it may be exposed to 
the operation of the Iens.—Edison v. 
American Mutoscope & Biograph Co.,. 
C.C.N.Y., 144 F. 121, 123. 

67. W^ebster Int.D. 

“Pilter operator’» 

Duties of “filter operator” in a new 
water purification piant held not sub- 
stantially the same as duties of a 
‘Vateh engineer” in old style water 
Works piant.—Horlander v. City of 
OWenshoro, 1*58 S.W.2d 413, 420, 289* 
Ky. 181. 

68 ^ Or.—Town of Pendleton v- 

Saunders, 24 P. 506, 510, 19 Or. 9. 

69. U.S.—Permutit Co. v. Graver 
Corporation, B.G.IIL, 37 F.2d «SS, 
393. 

“Piltering* paper,” as including the 
so-called “filters” or disks of filter- 



36 C.J.S. FILTER- 

ferent from that of “softening” water, since the lat- 
ter involves Chemical changes in the water, the two 
have been said to be at least analogonsJ«> 

PILTH. Primarily, anything that soils or defiles; 
defilement; foul, ofiEensive matter; pollutionj^i and 
so, derivatively, anything that sullies or befouls the 

inoral characterJ^ 

riLTHY. Containing or involved in filth; foul, 
dirty, nasty, noisome, polluted, scurvy.'^^ As ap- 
plied to food, the term has been held to include a 
substance eontaining bacilli liable to cause disease 
to such an estent as to make it dangerous for food 
purposes,'^^ and food designed for human eonsump- 
tion eontaining worms and their excreta.'^^ The 
term may apply to food substances in such eondi- 
tion as to ofend the aesthetic tastes and sensibili- 
ties of the consuming public; it does not imply nec- 
essarily that the food is injurious to healthJ® 

In a derived sense, the term has been defined as 
meaning that whieh is nasty, dirty, vulgar, indecent, 
offensive to the moral sense, or morally depraving 
and debasing;'^^ hence eontemptible, low, mean. 


-FILUM 

morally foul, oi defiled by sinful practices.*^^ 

In its derived sense, referring to language, ideas, 
literature, etc., “filthy'^ is, for all practieal purpos- 
es, eoextensive with ‘^obscene but in its primary 
sense it may be distinguished therefrom,^® 

FILTEATE. The liquid whieh has been passed 
through a filter.81 The use of the word with ref- 
erence to a partieular liqueous mixture indicates 
that it has been filtered.^^ 

FILTEATION. Passing through; the act or proe- 
ess of filtering; the mechanieal separation of a liq¬ 
uid from the dissolved partieles floating in it.^^ 

FILEM. A Latin word signifying a thread.^^ In 
partieular applieations, it has been defined as mean- 
ing a hle, that is, a thread or wire on whieh papers 
were strung, that being the aneient method of fil- 
ing;^5 also an imaginary thread or line passing 
through the middle of a stream or road.S6 

Phrases employing the word are set out in the 
note.^*^ 


ing paper.—Murphy v. U. S., O.C.N.Y., 
148 F. 336. 

7a U.S.—Permutit Oo. v. Graver 
Corporation, D.C.Ill., 37 F.2d 3S5, 
393. 

71 . U.S.—U. S. V. Davidson, D.C.N. 
Y., 244 F. 523, 529. 

Show as filtli 

Eng.—Reg. v. Wood, 5 E. & B. 49, 
55, 85 E.C.Lu 49, 119 Reprint 400. 
JUth, grarlDag-e, or refuse 

(1) As a nuisance see the O.J.S. ti- 
tle Nuisances § 49, also 46 C.J. p 708 
note 2-p 709 note 15. 

(2) Municipality's power to regu¬ 
late collection and disposition of, see 
the C.J.S. title Municipal Corpora- 
tions § 265, also 43 C.J. p 377 note 
46-p 379 note 79. 

72. U.S.—U. S. V. Davidson, D.C.N. 
Y.,.244 F. 523, 529. 

73. U.S.~U. S. V. Davidson, supra. 

74. U.S.—U. S. V. Sprague, D.C.N. 
Y., 208 F. 419, 421. 

Phrases coustmed 

(1) “Filthy . . . animal or 

^vegetable substance.”—U. S. v. 133 
Cases of Tornato Paste, D.C.Pa., 22 
F.Supp. 515, 516. 

(2> “Filthy, decomposed, and put- 
Tefied.”—U. S. v. Sprague, D.C.N.Y., 
208 P. 419, 421. 

75. U.S.—U. S. V. 1-33 Cases of To¬ 
rnato Paste, D.C.Pa., 22 F.Supp. 
515, 516. 

76. U.S.—U. S., V. 133 Cases of To¬ 
rnato Paste, supra. 

•See also the C.J.S. title Food §| 15, 


16, and 26 C.J. p 760 note 58-p' 
762 note 78. 

77. U.S.—Tyomies Pub. Co. v. U. 

S. , Mich., 211 F. 385, 390, 128 C.C. 
A. 47. 

78. U.S.—U. S. V. Davidson, D.C.N. 

T. , 244 F. 623, 529. 

As referring to sexual matters 
“And every filthy,” added to the 
words “every obscene, lewd, or las- 
civious,” and referring to books, let- 
ters, etc., construed as necessarily 
referring to sexual matters, and cal¬ 
culate d to corrupt morals.—U. S. v. 
Limehouse, D.C.S.C., 58 F.2d 395, 397 
— U. S. V. Davidson, D.C.N.Y., 244 F. 
523, 52S. 

See also the C.J.S. title Post Office 
§ 21, and 49 C.J. p 1161 notes 72- 
75. 

79. U.S.—U. S. V. ‘Limehouse, D.C.S. 
C., 58 F.2d 395, 396. 

80. Broader thau “ohscene" 

The word “filthy” covers some 
ground not covered by “obscene,” for 
“filthy” may refer to the physical, 
material condition of an article.— 

U. S. V. Limehouse, D.’C.S.C., 58 F.2d 
395, 396. 

81. Century D. 

82. “Powdered nutgalls aaid water 
‘filtrate* ” 

U.S.—U. S. V, Proctor, C.C.Mass., 
146 P. 126,. 129. 

83. Or.—Town of Pendleton v. 
Saunders, 24 P. 506, 510, 19 Or. 9. 

Phrases construed 

(1) “Contact filtration process” see 
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Contact 16 C.J.S. p 1523 In Pocket 
Parts. 

(2) “Shall not lose from evapora- 
tion and filtration."—Town of Pen¬ 
dleton V. Saunders, 24 P. 506, 510, 19 
Or. 9. 

84. Miss.—Meridian Nat. Bank v. 
Hoyt & Bros. Co.. 21 So. 12, 13, 74 
Miss. 221, 60 Am.S.R. 504, 36 L.R. 
A. 796. 

25 C.J. p 1129 note 36. 

85. Black L.D. 

816. Black L.D. 

See also Boundaries § 27 b (2) note 
69, § 33. 

87. “Pilum aiiusB” 

(1) A thread of water, a line of 
water, the middle line of a stream 
of water, supposed to divide it into 
two equal parts, and constituting in 
many cases the boundary between 
the riparian proprietors on each side. 
—Black L.D. 

(2) Middle of the river.—Ingraham 

V. Wilkinson, 4 Pick., Mass., 268, 273, 
16 Am.D. 342—25 C.J. p 1129 note 
38. 

(3) The thread of a stream.— 
Knight v. Wilder, 2 Cush., Mass., 
199, 207, 48 Am.D. 660. 

‘■Usque ad fllnm aquae” 

(1) Up to the middle of the 
stream.—Black 'L.D. 

(2) It applies to small streams, 
not navigable.—Gilchrisfs Appeal, 4 
Kulp, Pa., 3. 

(3) It may limit the right of flsh- 
ing.T—Claremont v. Carlton, 2 N.H. 
369, 371, 9 Am.D. 88. 



FIN-^FINAL 
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mr. French and Spanisii, an end or liniit, a limi- 
ration, or pcriod of limitation.^^ 

FMAIi. A ■«'ord of well understood and aceepted 
meaning,®^ derived from the Latin word ‘‘finis/’ 
end;®^ and descriptive of a boundary or end of 
somethingAl In its ordiiiary signification, last,^- 
latest; relating to the end; ultimate.^^ In legal 
parlance, it sigiiifies conelusivey^^ deeisive, defini¬ 
tive, as a final judgment,^^ from which there is no 
appeal;®6 neeessarily preeluding review;^'^ pre- 
eliiding further eontroversy on the question passed 
upon;^S that TV'hieh absolutely ends or concludes a 
niatter,^® as in the case of an agreement to aeeept 
a particular transaction as ^‘final */’i that which ter- 


minates or ends a matter or proceeding;- although, 
it has been said, the termination need not neces- 
sarily be absolute;^ for eommon speeeh, as well as 
juridical usage, will sometimes justify a liniitation 
of the word to the jurisdietion of the particular of- 
ficer or tribunal eoneemed.'^ 

“Final” sometimes has been held equivalent to, 
and sometimes has been distinguished from, “defini¬ 
tive” see 26 C.J.S. p 681 notes 62, 65. It has been 
eontrasted with, or distinguished from “beeoming 
due,”5 “effective” see 28 C.J.S. p 839 note 6, “inter- 
loeutory,”^ and “provisional.”'^ 

References to speeific uses are listed in 25 C.J. 
p 1129 note 42. 


(4) It may mark the extent of a 
boundary of land bounded by rivers. 
—In re McDonough, 30 IT.C.Q.B., 
Ont., 2SS, 390. 

Other phrases 

(1) "Filum forestse”—the border of 
the for est.—Black Lul>. 

(3) “Filum vise”—the thread, or 
the middie line of a road; an imag-- 
inary line drawn through the middie 
of a road, and constituting the 
boundary between the owners of the 
land on each side.—Black L.D. 

(3) “Medium filum”—the middie of 
the thread, sometimes used as equiv¬ 
alent to “filum aquae.”—Black L.D. 

(4) “Usque ad filum mediae.”— 
Cox V. Freedley, *33 Pa. 124, 12S, 75 
Am.D. 584. 

(5) “Usque ad filum viae”—up to 
the middie of the road.—Black L.D. 

88. Black L.D. 

“Pin de non recevoir*’ 

In French law, an exception or 
plea founded on law, which, without 
entering into the merits of the ac- 
tion, shows that the plaintiff has no 
right to bring it, either because the 
fime during which it ought to have 
been brought has elapsed, which is 
called “prescription,” or that there 
has been a compromise, accord and 
satisfaction, or any other cause 
which has destroyed the right of 
action which once subsisted.—Black : 
LJD. 

88* Indw—Pittsburgh, Ft. W. & C. R. 
€o. V. Gillespie, 63 N-E. 845, 846, 
168 Ind. 454. 

9(X La.—State v. Twenty-First Ju- 
aiciai i>ist. jjemocratic i;ommittee, 
47 So. 405, 407, 122 La. 83. 

8L U.S.—U- S. V. Tod, aaA.N.T., 1 
F.2d 246, 252. 

lowa.—Scott V. State Board of As- 
sessment and Beview, 267 N.W. 
111, 114, 221 lowa 1060. 

aa. U.S.--U. S. v. Tod, UCA-K.Y., 1 
F,2d 246, 252^—Standard CMl Otk, 


New Jersey, v. U. S., Ct.€L, 10 F. 
Supp. 550, 560. 

25 C.J. p 1129 note 45. 

93. S.C.—Garrison v. Dougherty, 18 

S.C. 486, 488. 

SiTTiilarly expressed 

“Pertaining to the end.” 

U.S.—-U. S. V. Tod, C.aA.N.Y., 1 F. 
2d 246, 252. 

IlL—Sayior v. Duel, 86 N.E. 119, 121, 
236 III. 429, 19 L.Il.A,N.S., 377. 

94. U.S.—U. S. V. Tod, C.C.A.N.Y., 
1 P.2d 246, 252—Standard Oil Co. 
(New Jersey) v. U. S., Ct.Cl., 10 P. 
Supp. 550, 560. 

Pia.—State ex rei. Orodin v. Barns, 
161 So. 568, 574, 119 Fla. 405. 

25 C.J. p 1129 note 49. 

95. Fla.—State ex rei. Grodin v. 
Bams, 161 So. 568, 574, 119 Fla. 
405. 

Judgment essential 

Prosecution in trial court is not 
“final” until there is a judgment en- 
tered of record.—Lovelace v. Com- 
monwealth, 147 S.W.2d 1029, 1034, 
285 Ky. 326. 

9a U.S.—U. S. V. Tod, €.aA.N.Y.. 1 
F.2d 246, 252. 

Or.—Crowell Elevator Co. v. Kerr 
Gifford & Co., 236 P. 1047, 1050, 114 
Or. 675. 

9Y. Mich.—Hoste v. Dalton, 100 N. 

W. 750, 751, 137 Mich. 522. 

3B. Ind,—Pittsburgh, Ph W. & C. R. 
Co. V. Gillespie, ,63 N.E 845, 846, 
158 Ind. 454. , 

25 C.J. p 1129 note 50. 

99. Minn.—Rondeau v. Beaumette, 4 
Minn. 224, 228. 

chants' Bank, 162 S.W. 314, 317, 
175 Mo.App. 398* 

2. U.S.—U. S. V. Tod, C.C.AN.Y., 1 
P.2d 246, 252. 

Minn.—Rondeau v. Beaumette, 4 
Minn. 224, 228. 

3. Minn.—Rondeau v. Beaumette, 4 
Minn. 224, 228. 

25 p 1130 note S3. 
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Is not essential to a fl-ntyi de- 
cree in all cases that it be the very 
last step in the proceeding or put an 
absolute end to it. The word final in 
this connection refers to the effect of 
the decree rather than the mere or- 
der of time.”—Kingsley v. City of 
Pali River, 182 N.E. 841, 843, 280 
Mass. 395. 

4. U.S.—Rodgers v. U. S., Pa., 157 
F. 381, 385, 85 C.C.A. 79. 

ConclTisiveness limitefi 

(1) Statutory provisions that the 
findings or decisions of particular 
committees or judges shall be “final” 
held not to preclude judicial review. 
Pia.—D'Alemberte v. State, 47 So. 

489, 499, 56 Fla. 162. 

N.Y.—^Anderson v. School Dist. No. 
15, 85 N.Y.S. 943, 945, 89 App.Div. 
231. 

(2) A provision making selection 
of route of trunk highways final, 
held to mean that selection of route 
by highway commission is not ap- 
pealable or subject to review, but 
not to mean that route may not be 
changed by the commission itself.— 
Agnew V. Hotchkiss, 206 N.W. 849, 
850, 189 Wis. 1. 

(3) A requirement that the resuit 
of an election shall be final held not 
to preclude a second election but 
only that there shall be no judicial 
interference with the declaration of 
the resuit—Gibbs v. Milk Control 
Board of Georgia, 196 S.E 791, 794, 
185 Ga. 844. 

5. U.S,—Arrow Stevedore Co. v. 
Pillsbury, D.C.Cal., 13 F.Supp. 920, 
922—Twine v. Locke, D.C.N.T., 3 
F.Supp. 1012, 1013. 

6. U.S-—Beighle v. Le Roy, C.C.A. 
N.J., 94 F.2d 30, 31. 

Cal.—BixleFs Appeal, »59 Cal. 550, 
556. 

N.J.—State V. Wood, 23 N.J.Law 569, 
561. 

Ont.—^Whiting v. Hovey, 12 OntApp. 
119, 125. 

7. N.Y.—In re Levine, 32 N.Y.S.2d 

218, 22IK 177 Mi^c. 412. - 
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Phrases employing the word are listed in tlie | note.® Other phrases as to wMeh more recent ad- 


2, “Plnal jurisdiction" 

(1) As referring- to the power to 
render judgments of sentence or ac- 
auittal. — State v. Fox, 76 A. '302, 304, 
gS Conn- 286, 19 Ann.Cas. 682—State 
r. Campane, 57 A. 164, 76 Conn. 549. 

(2) As not equivalent to *'exclu- 
sive jurisdiction."—Small v. State, 
192 N.E. 790, 791, 12S Ohio St. 548. 
"‘Exclusive jurisdiction” defined see 

Courts § 18. 

Other phrases constmed 

( 1 ) “Date on which decisions of 

the Board - • . become final,” 

as meanin^ that, at the indioated 
point of time, the decision of the 
board must stand as rendered, with- 
out power in the board or in the 
eourts to modify it thereafter.— 
Sweet V. Commissioner of Internal 
Revenue, C.C.A., 120 F.2d 77, 81, 

(2) “Final and binding.”—Legg v. 

Brandt, 26 N.Y.S.2d 374, 377, 261 

App.Div. 319. 

(3) “Final assessment.” 

4.1a—Howell & Graves v. Curry, 5 

So.2d 105, 107, 242 Ala. 122—Sto- 

vall V, City of Jasper, 118 So. 467, 

474, 218 Ala. 282. 

Qa.—Fallis v. City of Nashville, 190 

S.E. 557, 560, 184 Ga. 55. 

(4) “Final canvass," as distinet 
from “election” or “time when votes 
were cast.”—State v. Nelson, 169 N. 
W. 788, 789, 141 Minn. 499. 

(5) “Final choice.*'—Hudgins v. 
Nashville Bridge Co., 113 S.W.2d 738, 
739, 172 Tenn. 580. 

C6) “Final completion.”—San Luis 
Valley Drainage Dist. No. 1 v. Stan¬ 
ley, 189 P. 855, 68 Colo. 393. 

(7) “Final conclusion."—First Nat. 
Bank v. Walgren, 216 N.W. 946, 947, 
52 S.D. 240. 

(8) “Final decision upon the mer- 
its,” as meanmg a deterraination on 
the merits of a cause which will in 
due time by operation of law lead to 
a final judgment in the cause.—Ros- 
enthal v. Halsband, 152 A. 320, 321, 
51 R.L 119. 

(9) “Final determination” as 
synonymous ■with “final judgment,“— 
Pape V. Red Cab Mut. Casualty Co., 
219 N.T.S. 135, 136. 128 Misc. 456. 

(10) “Final disallowance.’*—XJ. S. v. 
Borg-Warner Corporation, C.C.A.I11., 
108 F.2d 424, 427. 

(11) “Final discharge."—Hickman 
V- Barrett, 52 P.2d 40, 44, 175 Okl. 
262. 

(12) “Final disposition of claim.*’— 
Iiwiustrial Commission of Ohio v. 
Lheasv 177 N.E. 283, 284, 39 Ohio App. 
14L 

(13) “Final disposition upon mer¬ 
its/' as not including a reversad he- 
cause of trial errors and excessive- 
ness of verdict; and remitting cause 


“for further proceedings.*’—Rousseau 
V. Rosche, 290 P. 806, 808, 158 Wash. 
310. 

(14) “Final election.’*—Candado 
Stevedoring Corporation v. Lowe, C. 
C.A.N.Y., 85 F.2d 119, 120. 

(15) “Final judgment of convic- 
tion.“—In re Phillips, 109 P.2d 344, 
346, 17 Cal.2d 55, 132 A.L.R. 644— 
People V. Lopez, 110 P.2d 140, 146, 
43 Cal.App.2d 854. 

(16) “Final legislative act,” and 
“final legislative action." 

U.S.—Beaver Valley Water Co. v. 
Driscoll. D.C.Pa., 28 F.Supp. 722, 
725. 

Mass.—In re Opinion of the Justices, 
197 N.E. 95, 98, 291 Mass. 578. 

(17) “Final liquidation.”—V. Muel- 
ler & Co. V. U. S., Cust. & Pat.App., 
115 F.2d 354, 363. 

(18) “Final location.”—State High- 
way Commission v. Williams, 121 S. 
E. 55, 58, 138 Va. 217—25 C.J. p 1130 
note 78. 

(19) “Final payment.'* 

U.S.—U. S., for Use and Benefit of F. 
B. Spear & Sons, v. Arthur Storm 
Co., C.C.A.Mich., 101 P.2d 524, 526 
—0*Neil V. First Nat. Bank, D.C. 
Nev., 15 F.Supp. 133, 138. 

Cal.—Skidmore v. Alameda County, 
90 P.2d 577, 580, 13 Cal.App.2d 534 
—Skidmore v. Alameda County, 
App., 82 P.2d 612, 613. 

Minn.—National Tea Co. v. McDon- 
ough, 227 N.W. 205, 206, 178 Minn. 
388. 

N.Y.—Leonardi v. Chase Nat. Bank 
of City of New York, 33 N.Y.S.2d 
706, 711, 263 App.Div. 552. 

25 C.J. p 1131 note 83. 

(20) “Final process.*’ 

Ga.—Kennedy v. Miller, 175 S.E. 588, 
589, 179 Ga. 234—Harris v. Hous- 
ton, 179 S.E. 645, 646, 51 Ga.App. 
116—^Kennedy v. Miller, 176 S.E. 
102, 49 Ga.App. 505. 

N.M.—Crowell v. Kopp, 189 P. 652, 
653, 26 N.W. 146. 

N.C,—Edgerton v. Johnson, 10 S.E.2d 
918, 919, 218 N.C. 300—Crow v. 

Morgan, 185 S.E. 668, 670, 210 N.C. 
153. 

25 C.J. p 1131 note 87. 

(21) “Final quod recuperet judg¬ 
ment.”—Turk v. City of Chicago, 185 
N.E. 268, 260, 362 IlL 171. 

(22) “Final resolution.’*—Miles v. 
McKinney, 199 A. 540, 546, 174 Md. 
551, 117 A.L.R. 207. 

(23) “Final sentence.”—^People v. 
Fisher, 212 N.W. 70, 71, 237 Mich. 
504—25 C.J. p 1131 note 90. 

(24) “Final trial.”—^Wyime v. 

Smith, 98 S.E. 271, 272, 23 Ga.App. 
330—25 C.J. p 1131 96. 

(25) “Final voucherJ*'*—^U^ v. 
Title Guaranty & Surety Go., C.C.A. 
111., 254 F. 958, 959. 


Phrases aiscussed elsewhere 

(1) “Final account” see the C.J.S. 
tities Exeeutors and Administrators 
§§ 904-908, Guardian and Ward §§ 
143, 148, 149, 166, also 28 C.J. p 1209 
notes 55-68, p 212 note 25-p 1213 note 
40, and p 1237 note 56-p 1239 note 
73, Receivers § 376, also 53 C.J. p 
373 notes 1-12, and Trusts § 416, also 
65 C.J. p 940 note 35-p 941 note 50. 

(2) “Final action,” “final adjudica- 
tion,” “final decision,” “final decree,” 
“final determination,” “final disposi¬ 
tion,” “final judgment,” “final order,*' 
and similar phrases see generally the 
C.J.S. tities Appeal and Error §§ 92- 
108; Certiorari § 20; Courts § 181 a 
note 79; Criminal Law §§ 1643—1657; 
Equity § 582 notes 57—71; Judgnaents 
§ 11, also 33 C.J. p 1061 note 29-p 
1063 note 47; Motions and Orders § 
2, also 42 C.J. p 468 notes 65-74; and 
specifically the particular tities in 
the Descriptive-Word Index sub ver¬ 
bo “Final or Interlocutory Judgments 
and Decrees.*' 

(3) “Final and conclusive” see 15 
C.J.S. p 802 note 17. 

(4) “Final award” and similar 
phrases see the C.J.S. tities Arbitra- 
tion and Award § 81 a, and Work- 
men*s Compensation Acts §§ 655, 656, 
also 71 C.J. p 1195 note S7-p 1197 
note 35. 

(5) “Final certificate,” in building 
and construction contracts see Con- 
traets § 498 b (7), and in connection 
with public land entries see the C. 
J.S. title Public Lands § 69, also 50 
C.J. p 954 notes 81-91. 

(6) “Final destination” see 26 C.J. 
S. p 1245 note 87. 

(7) “Final distribution’* and “final 
division and distribution” see 27 C.J. 
S. p 365 notes 60, 61. 

(8) “Final division” see 27 C.J.S. 
p 512 note 1. 

(9) “Final estimate” see 31 C.J.S. 
p 183 note 49 (8). 

(10) “Final finding” see the C.J.S. 
title Workmen's Compensation Acts 
§ 637, also 71 C.J. p 1182 notes 76-S.. 

(11) “Final hearing.” 

U.S.—The Rondo, D.C.N.Y., 16 F. 

Siipp. 867, 868—The Lady Drake, 

D.C.N.Y., 1 F.Supp. 319—^Warner v. 

Lriqilid Carbonic Co., D.C.Ga., 270 F. 

294, 295. 

Ala.—^Irwin v. Winton, 98 So. 318, 

J 319, 19 Ala.App. 480. 

1111-—^Menard v. Bowman Dairy Co., 

15 N’.E.2d 1014, 1015, 296 lU.App. 

323. 

N.J.—-Laredef Corporation v. Federal 

Seaboard Terra Cotta Corporation, 

25 A.2d 433, 435, 131 N.J.Eq. 368. 
i See also Admiralty § 200 h (2) note 
' 57, and Equity § 480 note 29. 

(12) “Final passage” see the C.J.S. 
title Statutes § 37, also 59 C.J. p 560 
note 60—p 561 note 76. 
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judieations have not been found see 25 C.J. p 1130 
note o7-p 1131 note 99. 

FINALIS CONCORDIA. A final or conclusi ve 
agreement.^ 

FINALITY. A word of ciear meaning derived from 
tlie Latin word —end; and pertaining to the 

conclusion and the end.^<^ In law, it indieates the 
end with respeet to a smt,ii frequently relating to 
the exereise of the right of appeal or review .12 

FINALLY. A word, whieh, as used in a partieular 
statute, is said to have a meaning to whieh sonie 
effeet shouid be given.^3 may be used as mean- 
ing at last;^'^ at the end or conclusion, lastly, or 
ultimately.i^ 

Phrases employing the word are set out in the 
note.^® Other phrases as to whieh more reeent ad- 
judieations have not been found see 25 C.J. p 1131 
notes 13-15 


FINANGE. 

As a noun, frequently in the plural, monetary af- 
fairs, peeuniary affairs; also, funds on hand or com- 
ing in; income; revenue; revenue funds in the treas- 
ury or accruing to it;^"^ money resources generally,. 
the state of the finanees of individuals or corpora- 
tions, being their eondition from a monetary point 
of view; the eash on hand, and that whieh they ex- 
peet to reeeive, as eompared with the engagements 
to pay; also the publie wealth of a state or govem- 
ment, eonsidered either statieally as the property or 
money whieh a state now owns, or dynamieally as 
its income, revenue, or publie resources. 

As a verb, to eonduet the finanees of; to provide 
capital for.i9 One of the meanings attributed to the 
word is the borrowing of money at interest.^^* 

Phrases employing the word are set out in the 
note.^i 

FINANCIAL. Pertaining to finanee or to reve- 


(13) “Final settiement’’ see gener- 
ally Compromise and Settlement §§ 
26—28, and speciflcally such C.J.S. 
tities as Exeeutors and Administra- 
tors §§ 904-908, Guardian and Ward 
§§ 143, 148, 166, also 28 C.J. p 1209 
notes 55-68, p 1212 notes 25-27, p 
1237 note 56-p 1239 note 73, and 
United States § 113, also 65 C.J. p 
1330 note 15-p 13.32 note 36. 

(14) “Pinal submission," as affect- 
ing plaintifTs rig-ht to dismiss see 
Dismissal and Nonsuit § 20, 

(15) “Final termination of proceed- 
ing," as essentiai to an action for 
malicious prosecution see the C.J.S. 
title Malicious Prosecution §§ 54-60, 
also 38 C.J, p 437 note 54-p 445 note 
24. 

(16) “Receiver’s final receipf' see j 
the C.J.S. title Public Uands § 69, 
also 50 C.J. p 954 note 85 [a]. 

9. Black L.D. 

In levyin^ a fine 

“In the process of ‘levying- a fine,' 
this was a final agreement entered 
by the litigating parties upon the 
record, by permission of court, set- 
tling the title to the land, and whch 
was binding upon them like any 
judgment of the court,"—^Blaek KD. 

10 . La.—State v. Twenty-First Ju- 
dicial Dist. Democratic C>>mmittee, 
47 So. 405, 40-7, 122 La. 8$, 90. 

of ‘finality^” as determining 
liabilky of propbrty owner with re- 
spect to City taxes.—Supplee v. Ma- 
gruder, B.C.Md., 36 F.Supp. 722, 726. 

11. La.—State v. Twenty-First Judi- 
cial Dist. Democratic Committee, 
47 So. 405, 407, 122 La. §3. 

12. Ind.—^Kofiman v. Romack, 8 N. 
E.2d 8S1, 835, 212 Ind. 421. 

Mo.—State ex rei. United Brick & 


Tile Co. V. Wright, 95 S.W.2d 804. 
805, 339 Mo. 160. 

Tex.—First State Bank of Tenaha v. 
Collinsworth, Civ.App., 111 S.'W.2d 
309, 311. 

“Pinality of judgment” as not in- 
consistent with the mere reservation 
of jurisdiction to file an opinion later 
on, and to make any further orders in 
the case.—Johnson v. Wilson, C.C.A. 
Nev., 118 F.2d 557, 558. 

13. La.—State v. Twenty-First Ju- 
dicial Dist. Democratic Ck>mmittee, 
47 So. 405, 407, 122 La 83. 

14. Century D. 

15. Ind.—Bear v. Reese, 89 N.E. 522, 
523, 44 Ind.App. 465. 

La.—State v. Twenty-First Judicial 
Dist. Democratic Committee, 47 So. 
405, 406, 122 La 83. 

16. Plirases constmed 

(1) “Pinally adjudged guilty" see 2 
C.J.S. p 49 note 66. 

(2) “Finally adopted."—McClain v. 

Wirsching, 11 P.2d 392, 393, 215 Ci^al. 
469. j 

(3) “Finally and summarily."— 
State V. Twenty-First Judicial Dis- 
trict Democratic Committee, 47 So. 
405, 407, 122 La 83. 

(4) “Finally compelled.”—City of 
Texarkana, Tex., v. Arkansas Louisi- 
ana Gas Co., Tex., 59 S.Ct. 448, 455, 
306 U.S. 188, 620, 83 L.Ed. 598. 

(5) “Finally decide."—Beech v. U. 

S. Fidelity & Guaranty Co., 30 P.2d 
1079, 1082, 54 Idaho 255, 92 A.L. 

R. 264. 

(6) *‘Finally declared invalid.”— 
State V. Sinclair Refiniiig Co., 282 N. 
W. 624, 628, 230 Wis. 265. 

(7> “Pinally defeated or canceled." 
—Hager v, Hale, 230 P. 327, 328, 117 
Kan. 98. 

7^ 


(8) “Pinally determine," “finally 
determining,” and “finally deter- 
mined" see 26 C.J.S. p 1260 notes 13, 
17, 27. 

(9) “Finally disposed of" see 27 C. 
J.S. p 349 note 61. 

(10) “Finally past and ciear of 
her" see Collision § 57 note 78. 

(11) “Finally sentenced."—Gargan 
V. Sculley, 144 N.T.S. 205, 207, 8Z 
Misc. 667. 

(12) “Finally submitted." 

lowa.—Marion v. Home Mut. Ins. 
Ass’n of lowa 217 N.W. 803, 805, 
205 lowa 1300. 

Mont.—Marias River Syndicate v.. 
Big West Oil Co., 38 P.2d 599, 603. 
98 Mont. 254. 

17. N.Y. —Newburgh v. Dickey, 150 
M.Y.S. 175, 177, 164 App-Div. 791. 

18. Black L.D. 

19. Webster New Int.D. 

20. Cal.—Du Quesnay v. Henderson, 

74 P.2d 294, 295, 24 Cal.App.2d 

11 . 

21. Plirases constmed 

(1) “Finance a Corporation."—Hob- 
good V. Ehlen, 53 S.E. 857, 859, 141 
N.C. 344. 

(2) “Finance charge," as meaning 
the consideration for the privilege of 
deferring payment of purchase price. 
— Cowart V. Lang, 298 N.T.S. 875, 252 
App-Div. 720. 

(3) “Finance the company for its 
financial needs."—Pred G. Clark Co* 
V. E. C. Warner Co., 247 N.W. 225, 
229, 188 Minn. 277. 

(4) “Finance the purchase,”—State 
V. Walla Walla Fruit Growers, 248- 
P. 54, 55, 140 Wash. 94. 
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In a partieular conneetion, it has been held 
to mean paid up and not in arrears.23 
It has been held synonymous with '‘fiseaL”24 

Phrases employing the word are set out in the 
note.-^ Other phrases as to which more reeent ad- 
judications have not been found see 25 C.J. p 1132 
notes 25-29. 

FINANOIALLY. With relation to finanee; in re- 
speet of funds.-"^ 

FINANOIEE. a person skilled in matters apper- 
taining to the judieious management of money af- 
fairs; one employed in the eeonomieal management 
and application of pnblic money.27 An offieer of 
a lodge who keeps a book in which assessments are 
entered, and who sends out notices of assessments is 

sometimes ealled a “financier.”28 


FIlSrCA. In Spanish law, real property, usually ae- 
quired by inheritance, the income or rent from 
which one is entitled to receive.^® 

FIND. 

As a Noun 

A finding, or something fonnd.^^ 

As a Verb 

-^Present Tense. In its primary meaning, to 

come to, to arrive at, to attain to, to meet, or to 
reach;^^ to diseover.^^ It may also mean to fur- 
nish or to supply.^^ 

In a derived legal sense, partienlarly when refer- 
ring to the aets of a judieial, or quasi-judieial, offi- 
eer or body,^^ it means to aseertain by judieial in- 
quiry;^5 to determine and deelare an issue of fact 
by its verdict or decision as a court or jury.36 The 


22. Century D. 

23. L/a.—Allen v. Enterprise Benevo- 
lent & Burial Ass’n, App., 159 So- 
127, 128. 

24. N.Y.—^Armstrong v. State Bank, 
165 N.Y.S. 5, S. 177 App.Div. 265. 

25. Plirases constraed 

(1) “Financial condition'’ see Bank- 
niptcy §§ 520, 521, concealment of, or 
false statements concerning, as 
ground for denial of discharge; 
Banks and Banking § 156, receiving 
deposits when insolvent, § 267, de- 
positor’s knowledge of bank’s condi- 
tion; and False Fretenses § 13, false 
statement as to financial ability or 
condition. 

(2) “Financial Corporation," as in- 
cluding a federal savings and loan 
association.—First Federal Savings & 
Loan Ass'n of Altadena v. Johnson, 
122 P.2d 84, 87, 49 Cal.App.2d 465. 

(3) “Financial difficulties,” as cov- 
ering proceedings in bankruptcy in- 
stituted by creditors.—In re Colum- 
bia Tobacco Co., D.C.N.Y., 37 F.Supp. 
460, 461. 

(4) “Financial institution.” 

Ala.—State v. National Credit Co., 
181 So. 769, 771, 236 Ala. 224. 

Ind.—Todd v. Brock, 14 N.E.2d 902, 
903. 

(5) “Financial loss."—^In re Lilly, 
19 A.2d 92, 94, 95, 341 Pa. 171. 

<6) “Financial paper or trade jour- 
nal,” described as a newspaper which, 
in addition to publishing general 
news, regularly publishes news relat- 
ing to financial matters, and also 
publishes from time to time notices 
of sale of mnnicipal bonds^—Kornert 
gay V. City of Groldsboro, 105 S.E. 
187. 194, 180 N.C. 441. 

(7) ‘^Financial standing," as dis- 
tinguished from “credit" see 21 C.J.S. 
p 1044 note 97. 


(8) “Financial statement" see 
Bankruptcy § 521 b, obtaining credit 
on false statement as ground for de¬ 
nial of discharge; and Banks and 
Banking § 150 a, criminal liability of 
officers for making false entries in. 

(9) “Financial worth" of a person 
is the value of his property less 
what he owes, or the value of his re- 
sources less his liabilities.—Boney v. 
Central Mut. Ins. Co. of Chicago, 196 
S.E. 837, 841, 213 N.C. 470. 

26. Century D. 

Phrases constmed 

(1) “Financially able" construed as 
not requiring that one must have all 
the necessary money in his immedi¬ 
ate possession or to his credit at a 
bank, but only that he must be able 
to command the necessary funds to 
close the deal within the required 
time. 

Cal.—Hersh v. Garau, 23 P.2d 1022, 
1025, 218 Cal. 460. 

Miss.—Hays v. Goodman-Leonard 
Realty Co., 111 So. 869, 870, 146 
Miss. 766, 

(2) “Financially able to perform 
the lease," as equivalent to “able, 
ready, and willing to execute the 
lease.”—Harrity v. Steers, 185 N.Y.S. 
704, 195 App.Div. 11. 

(3) “Financially dependent”—Da- 
vis V. East St. Louis Lodge No. 4, 197 
IlLApp. 25, 28. 

(4) “Financially interested as a 
partner, associate or profit sharer.”— 
Warner v. Marchetti, 125 P.2d 838, 
840, 52 Cal.App.2d 172. 

(5) “Financially solvent"—Matfer 
:of Farmers* L. & T. Co., 121 N.Y.S. 

1029. 1100, 65 Misc. 418. 

27. Black L.D. 

Sianilarly expressed 

One who is intrusted with the con- 
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trol of financial interests; one who 
regulates or manages the public rev- 
enues.—Century D. 

28. Minn.—Backdahl v. Grand Lodge 
A. O. U. W., 48 N.W. 454, 455, 46 
Minn. 61. 

2Q. Escriche Diccionario. 

30. Webster New Int.D. 

31- N.Y.—Carter v. Youngs, 42 N.Y. 
Super. 169, 172. 

*To find’ , . . ^coincides in 

origin with venio,* but in sense with 
invenio. And the literal signification 
of ‘invenio’ is to come upon, to get 
at”—Carter v. Youngs, supra. 

32. Fa.—Smith v. Hickman, 14 Pa. 
Super. 46, 51. 

33. Pa.—Smith v. Hickman, supra. 

25 C.J. p 1132 note 41. 

34- S.C.—Dunbar v. Fant, 170 S.E. 
460, 463, 170- S.C. 414, 90 A.L.R. 
1412, citing Corpus Juris. 

35. Conn.—State v. Bulkeley, 23 A. 
186, 190, 61 Conn. 287, 14 L.R.A. 
657. 

Mo.—State v. Crandall, 190 S.W. 889^ 
893, 269 Mo. 44. 

Two meanings of “find” and ‘‘finding** 

Where a cause is tried by the 
court, the finding means the facts 
which the court considers the evi- 
dence establishes. The court states 
such facts which constitute the find¬ 
ing. The jury finds a verdict or an 
issue in favor of one party or the 
other without stating any facts, ex- 
cept in a special verdict”—State v. 
Beloit 42 N.W. 110, 74 Wis. 267, 269. 

36. Mo.—State v, Crandall, 190 S.W. 
889, 893, 269 Mo. 44. 

S.C.—^Dunbar v. Fant, 170 S.E. 460t 
463,‘ 170 S.C. 414, 90 A.L.R. 1412, 
quoting Corpus Juris. 
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Word conveys the idea discovering or aseertain- 
ing bv seareli or study or espeeial effort of any 
kind;37 and under partieular eireumstanees, may 
import the discovery of a faet, as distinguished from 
the determinat ion of a fact in controversy, as by 
a referee or arbitrator.^^ 

As employed with referenee to indietments, see 
the C.J.S. title Indictments and Informations §§ 24— 
26, also 31 C.J. p 5S3 note 19~p 587 note 4. 

The term has been held equivalent to, or synony- 
moiis with, ^'apportion” see 6 C.J.S. p 90 note 22, 
**be of opinion,”^^ “furnish,”^® "introduee,” ^^pro- 
eure/’^^ ‘*satisfy/^-^- ^^think/^^S and ^^to the satis- 
faetion of the jury.”^^ 

Phrases employing the word are set out in the 
iiote.”^^ Other phrases as to whieh more reeent ad- 
jiidications ha ve not been found see 25 C.J. p 1132 
notes 45-51. 

-Found. The past participle of ^^find,”^® the 

equi valent of the Latin word ^Tn ventus,vari- 
onsly defined as meaning chaneed uponj feli in 
with; met with by accidentgot at;^^ reaehed;50 


I traeed to,^i in contradistinction to “reside also 
aseertained to lie and be;53 discovered;^^ 
eeived;55 and seen;56 and, in a somewhat different 
sense, supplied.^'^ 

In a partieular eonneetion, the word has come to 
have the meaning of doing bnsiness,58 or being pres- 
ent.59 

The term has been held equivalent to, or synony- 
mous with, “caught” see 14 C.J.S. p 35 note 54, “de- 
teeted” see 26 C.J.S. p 1250 note 24, and “pro- 
dueed.”^o It has been distinguished from “brought” 
see 11 C.J.S. p 1142 note 4, “gotten,”®! and “trans- 

aet or transaeting business.”62 

For the meaning of the word as used in various 
statutory provisions relating to jurisdietion and ven- 
ue see the C.J.S. tities Copyright and Literary Prop- 
erty § 147, Corporations § 1932 b, Courts § 73, Mo- 
nopolies § 97, also 41 C.J. p 187 note 41-p 188 note 
46, and Venue §§ 7, 88-92, also 67 C.J. p 24 notes 
17, 18, and p 100 note 98-p 101 note 20; also as 
used in statutory provisions goveming deportation 
of aliens see Aliens § 94 d (1), in attachment stat- 
utes see Attachment §§ 7, 68, 92, and in statutes 


37. N.T.—In re Cashman*s Will, 289 
KY.S. 328, 333, 159 Misc. 881, cit- 
ingr Corpus Juris- 

38- U.S.—Stoneg-a Coke & Coal Co. 

V, Price, C.C.A.W.Va., 106 P.2d 411, 
418. 

39. Tenn.—^Woodniff v. State, 51 S. 

W. 2d 843, 847, 164 Tenn. 530. 

-43. Vt.—Gregrory v. Tomlinson, 35 A. 
350, 351, 68 Vt 410. 

41. Ind.—Platt V. Johr, 36 N.E, 294, 
295, 9 Ind-App. 58- 

Mo.—Vigeant v. Fidelity Nat. Bank 
& Trust Co., App., 158 S.W.2d 184. 
189—Low V. Paddock, App., 220 S. 
W. 969, 972. 

42. Ind.—Shoemaker v. Indiana Rys. 
& Light Co., 133 N.E. 591, 594, 77 
Ind.App. 261—Baltimore & O. S. W. 
R. Co. V. Walker, 84 N.E. 730, 735, j 
41 Ind.App. 588. 

43. Mo.—liges V. St Louis Transit 
Co., 77 S.W. 93, 95, 102 Mo.App. 
529. 

S.C.—^Pinkussohu v. Oreat Atlantic 
and Pacific Tea Co., 192 S.E. 283, 
286. 184 S.a 171. 

44. Ind.—Terre Haute Traction & 
Light Co. V. Payne, 89 N.E. 413, 
417. 45 Ind-App. 13 k 

56 aj. p 128 note IQ [aj. 

46. Pbxases cous^cued 

(1) “ 'Find* mitigating circum-' 
stances,” as the equivalent of '*be of 
opinion that there were mitigating 
eireumstanees-'"—^Woodmff v. Sta,t6, 
51 S.W.2d 843, 847, 164 Tenn. 530. 

<2) *‘Finds he cannot ^york this 
lease at a profit'Cokci & 


Coal Co. V. Price, C.C.A.W.Va., 106 
F.2d 411, 418. 

(3) “Pinds him guilty,” as denot- 
ing the action of an exeeutive body 
after making such inquiries as it 
deemed sufficient—Bogadek v. But- 
kovic, 9 A.2d 388, 390, 336 Pa. 284. 

(4) “Find the facts,” defined as to 
determine and declare the facts that 
have been established by the evi- 
dence and charaeterized as a judi- 
cial function.—State v. Halaby, 86 

: So. 561, 563, 148 La 1. 

(5) “We find that” as distin¬ 
guished from “it is ordered that"— 
Shannahan v. U. S., D.C.Ind., 20 P. 
Supp. 1002, 1004. 

46. Mo.—State v. Crandall, 190 S.W. 

889, 893, 269 Mo. 44. 

To “found" in the sense of establish 
see Found post 

4^« N.Y.—Carter v. Youngs, 42 N. 
Y.Super. 169, 172. 

4B. Ont.—McNair v. Collins, 27 Ont. 
Ii. 44, 3 OntW.N. 1639, 22 OntW.R. 
891, 6 r>om.L.R. 510. 512. 

49. N.Y.—Steinhardt v. Baker, 46 N. 
Y.S. 707, 709, 20 Misc. 470. 

50. N.Y.—Steinhardt v. Baker, su- 
pra. 

51. Or.—State v. Minnick, 102 P. 605, 
607, 54 Or. 86. 

52. Nev.—^Tiedemanu v. Tiedemann, 
137 P. 824. 826, 36 Nev. 494. 

53. Eng-—Jowett v. Spencer, 1 
647, 650, 154 Reprint 275. 

Ont—^McNair v. Collins, 27 Ontl* 
44, 56, 3 OntW.J^. 1639, 2 OutW.It 
691. 


I In constructlon of instrument 
I The word “found" connotes the as- 
certainment, in accordance with judi- 
cial standards. of the meaning of the 
language of the conveyor^s will or 
deed.—Am.L.InstRestatement, Prop- 
erty § 279 c. 

54. Or.—State v. Minnick, 102 P. 605, 
607, 54 Or. 86. 

25 C.J. p 1132 note 61. 

55. 111.—Chicago V. Atwood, 110 N. 
E- 127, 128, 269 111. 624. 

56. Eng.—^Attorney General v. De- 
lano, 6 Price 383, 396, 397, 398, 400, 
146 Reprint 841. 

57- Pa.—Smith v. Hickman, 14 Pa- 
Super. 46, 52. 

58. U.S.—Hansen Packing Co. v. Ar- 
mour & Co., D.C.N.Y., 16 F.Supp. 
784, 786. 

59. U.S.—^Northern Kentucky Tele- 
phone Co. v. Southern Bell Tele- 
phone & Telegraph Co., E.C.Ky., 54 
P.2d 107, 108. 

ea Ohio.—^Tedrow v. Shaffer, 155 N. 

E. 510, 511, 23 Ohio App. 343. 

See also the C.J.S. title Mines and 

Minerals § 198, and 40 C.J. p 1054 
note 37-p 1055 note 43. 

61. Eng.—Jowett v. Spencer, 1 
Exch, 647, 649, 154 Reprint 275. 

62; U.S.—^Northern Kentucky Teie- 
phone Co. v. Southern Bell Teie- 
phone and Telegraph Co., D.ClKy., 
54 P.2d 107, 108—HAnsen Packing 
Co. Vi Armour & Co.. D.CJM.Y.» 16 

F. Suppw 784, 786. 
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3G C.J. S. 

<roverning extradition of fugitives from justice see 
Extradition §§ 10, 15. 

For other references to speeific uses see 25 C.J. 
p 1132 note 56. 

Phrases employing the word are set out in the 
note.6^ Otlier phrases as to which more reeent ad- 
jndications have not been found see 25 C.J. p 1133 
notes 71-4. 

——Finding. A word which imports the aseertain- 
ment of a fact in a judicial proceeding.®^ Specifi- 
eally applied, the term is defined as an ascertain- 
ment of faets by the court see the C.J.S. tities Eq- 
uity § 493, and Trial § 609, also 64 C.J. p 1227 
notes 10-16, and 25 C.J. p 1133 notes 8-14, or by 
an administrative board as the resuit of a hear- 
ing;65 also, in a trial to the jury, a statement by 
the court in narrative form of the evidenee which* a 
]^rty offers and his claims of proof, as distinguished 
from a determination of faets as such.66 

In another sense, the term has been held to mean 
supplying;^'^ and, in the garment manufacturing 
indnstry, it is used as a verbal noun, usually in the 


plural, as referring to canvas, buekles, parts of in- 
terlinings, buttons, and thread.^s 

In the sense of aseertainment of faets on evi¬ 
denee presented, the term imports definite action,^^ 
and has been contrasted with ^^refusal to consid- 
er.”70 term has been sometinies loosely used 

as interehangeable with “order” and ^^report 
has been eompared with ^^decision” see Courts § 181 
a notes 71-75; and has been distinguished from 
“minute entry ”'^2 “seizing.”'^^ 

For use of the term in bankruptey appeals see 
Bankruptey § 621 b, e, and with respect to findings 
of the interstate commerce commission in railroad 
reorganization proceedings see Bankruptey § 912 
notes 9*1.3-91.5 in Pocket Parts; also as used on 
hearing for an injunction see the C.J.S. title Injunc- 
tions § 199, also 32 C.J. p 366 notes 5-11, and in 
compensation proceedings see the C.J.S. title Work- 
men’s Compensation Acts §§ 627-637, also 71 C.J. p 
1170 note 68-p 1182 note 90. 

Phrases employing the word are set out in the 
note.'^'^ 


63. Plixases construed 

(1) “Defendant or some one of the 
defendants shall be found.”—Van Al- 
styne v. Short Line, Inc., 192 A. 479, 
480. 58 R.I. 286. 

(2) “Found among his valuable pa- 
pers.” 

N.C.—In re Stewart's Will, 152 S.E. 

685, 686, 198 N.C. 577. 

Tenn.—Fransioli v. Podesta, 113 S.W. 
2d 769, 774, 21 Tenn.App. 577. 

(3) “Found and determined,” as 
eompared with “fixed and prescribed.” 
—Smith-Brooks Printing Co. v, 
Toung, 85 P.2d 39, 41, 103 Colo. 199. 

(4) "Found by the owner.”—Peo- 
ple's Nat. Bank v. Jones, 61 S.W.2d 
17, 249 Ky. 468. 

(5) “Found, indorsed, and present¬ 
ed.”—State V. Johnson, 217 N.W. 205, 
208, 52 S.D. 273. 

(6) “Found in paying quantities.” 
Ohio.—Tedrow v. Shalfer, 155 N.E. 

510, 511, 23 Ohio App. 343. 

Okl.—Pine v. Webster, 246 P. 429, 
430, 118 Okl. 12. 

W.Va.—South Penn Oil Co. v. Snod- 
grass, 76 S.E. 961, 966, 71 W.Va. 
438. 

25 C-J. p 1133 note 80. 

See also the C.J.S. title Mines amd 
Minerals § 202, and 40 C.J. p 1063 
note 65-p 1064 note 68. 

(7> “Found in the soil.”—Newhoff 
Packing Co, v. Sharpe, 240 S.W. 1101, 
1103, 146 Tenn. 293. 

(8) “Found on defendanfs premis- 
es.”—Nelson v. State, 203 N.W. 343, 
345, 186 Wis. 648. 

(9) “Fbund violating any of the 


provisions of this Act.”—State v. 
Jenkins, 14 S.W.2d 624, 625. 321 Mo. 
1237. 

64. Me.—Tebbetts v. Tebbetts, 127 A. 

720, 722, 124 Me. 262. 

Mass.—Garden Cemetery Corporation 
V. Baker, 105 N.E. 1070, 1072, 218 
Mass. 339, Ann.Cas.l916B 75. 

65- Pa.—Mulholland v. XJnemploy- 
ment Compensation Board of Re- 
view, 20 A.2d 877, 879, 144 Pa.Su- 
per. 566—Thomas v. Unemployment 
Compensation Board of Review, De¬ 
partment of Labor and Industry, 19 
A.2d 488, 489, 144 Pa.Super. 369. 

66. Conn.—Boardman v. Burlingame, 
197 A. 761, 764, 123 Conn. 646— 
Tuckel V. City of Hartford, 172 A. 
222, 224, 118 Conn. 334—Baker v. 
Paradiso, 169 A. 272, 273, 117 Conn, 
539—Peterson v. Meehan, 163 A. 
757, 758, 116 Conn. 150—Marks v. 
Dorkin, 133 A. 915, 916, 104 Conn. 
660—State v. Reynolds, 110 A. 844, 
845, 95 Conn. 186. 

KTot a “finding*” in. the striet sense 
“The finding in a case tried to the 
jury is not in the striet sense a 
‘finding,’ since the jury determine the 
faets established by the evidenee and 
the flnding as made by the court is 
a fair narrative of what each of the 
parties offered evidenee and claimed 
to have proved, either by direct evi¬ 
denee or by legitimate inferences, of 
the occurrences of the trial, of the 
rulings and claims of law made, and 
the instruction given the jury by 
the court.”—^Marks v. Dorkin, 133 A. 
915, 916, 104 Conn. 660. 

76? 


“Finding^' in a trial to the court dis- 
tingnished 

“In a trial to the court, the faets 
found are the court"s best judgment 
of what the entire evidenee establish- 
es. If they stand uncorrected, they 
settle the ultimate faets. In the case 
tried to the jury the finding as made 
does not establish the faets. It is 
merely a fair statement of the faets 
claimed to have been proven by each 
party, and ‘made with a sufficient 
fulness to present the questions 
sought to be raised by the appeal.' ” 
—Marks v. Dorkin, supra. 

67- Eng.—Abbott v. Bates, 45 L.J. 
C.P. 117, 120. 

68 - Ind.—Oster v. Department of 
Treasury, App., 33 N.B.2d 799, 800. 

69. W.Va.—Pushia v. State Compen¬ 
sation Com’r, 166 S.E. 695, 696, 113 
W.Va. 33. 

70. W.Va.—Pushia v. State Compen¬ 
sation Com’r, supra. 

71. U.S.—Shannahan v. U, S., D.C. 
Ind., 20 F.Supp. 1002, 1003. 

72. Ariz.—McFadden v. McFadden, 
196 P. 452, 453, 22 Ariz. 246. 

See also Courts § 226 notes 23—29. 

73. Eng.—^Attorney-General v. De- 
lano, 6 Price 383, 397, 146 Reprint 
841. 

74. “Finding and de?termliiation“ 

(1) A contemplating something 
more than merely the reason set forth 
in the opinion to sustain a decision 
about to be made.—People ex reL 
Central New England Ry. Co. v. State 
Tax Commission, 26 N.Y.S.2d 425, 429, 
261 App.Div. 416. 



FINBEE OF FBOPERTY—FINBING 


FINDEEr OF PROPEETY. See Finding Lost Goads 
§§ 2 -^. 

FINDERES FEE. A sum of money that is paid by 
a banker to one who brings to him a deal out of 


36 c.j.a 

whicb be makes money.'^^ n jg sometimes referred 
to a “finder’s commission.”'^^ 

FliNDIlfGr. See Find supra notes 64-74. 


(2) Essentially a "final judgment.” 
—Mangani v. Hydro, Inc., 194 A. 264, 
265. 119 N.J.Law 71. 

“Pinding of an, ultimate fact” 

(1) A conclusion of fact drawn 
from evidentiary facts. 

111.—Stevenson v. Earling, 125 N.E. 

322, 324. 290 111. 565. 

X.M.—Porter v. Mesilla Valley Cot- 
ton Products Co., 76 P.2d 937, 940, 
42 N.M. 217. 

(2) A finding of the facts on which 
the plaintjff's right of recovery or 
the defendant"s right to defeat a 
recovery necessarily depends.—Gerue 
V. Medford Bridge Co., 236 N.W. 528, 
529, 205 Wis. 68. See also the C.J.S. 
title Trial § 648. and 64 C.J. p 1276 
note 1”P 1277 note 10. 

“Geneial finding” j 

(1) A finding by the court 'which j 
covers both facts and law,—Talbot v. 
Talbot, 167 N.E. 535, 53S, 91 Ind.App. 
333. 

(2) Such finding is a finding of 
every special thing necessary to sup- 


port it.—Miller v. Thompson, 194 P. 
103, 105, 80 Okl. 70. 

(3) It includes a special finding on 
every fact necessary to support a 
general judgment.—Pry v. Wolfe, 234 
P. 191, 193, 106 Okl. 289. 

Oth-er phrases constmed 

(1) "‘Finding entry,” as neither a 
“judgment” nor a “final order.”—In 
re WuichePs Estate, 34 N.E.2d 804, 
805, 66 Ohio App. 429. 

(2) “Finding of fact” see the C.J.S. 
tities Appeal and Error § 980, Equi- 
ty § 493, and Trial §§ 609, 647, also 
64 C.J. p 1227 notes 12-16, and p 
1273 note 1-p 1275 note 85. 

(3) “Finding of law,” as meaning 
a finding of the trial court on undis- 
puted facts.—Bowen v. Gradison 
Const Co.. 32 S.W.2d 1014. 1020, 236 
Ky. 270. 

(4) “Finding of the money in- 
closed.”—Keron v. Cashman, N.J.Ch., 
33 A. 1055, 1056. 

(5) “Finding of vaJue.”—Taylor v. 


Standard Gas & Electric Co. CCJL 
Okl., 96 P.2d 693, 706. 

(6) “Finding or producing a pur- 
chaser.”—Baars v. Hyland, 67 NW 
1148, 1149, 65 Minn. 150. 

(7) “Findings made by court.”_ 

Easterly v. Cook, 35 P.2d 164, ISS 
140 Cal.App. 115. 

(8) “Special finding,” as a finding 

by the court limited to facts._Tal¬ 

bot V. Talbot, 167 N.E. 535. 538. 91 
Ind.App. 333. 

75, U.S.—Cray, McPawn & Co. v. 

Hegarty, Conroy & Co., D.C.N.T., 27 

F.Supp. 93, 97. 

76. “A Idnd of commission as to 
which there is no percentage fixed 
by custo-m. In the absence of any 
agreement thereon, the percentage 
allowed to the finder depends on how 
much work is done by him and what 
his position is in the deal vis-a-vis 
the persons with whom the banker 
is negotiating it.”—Cray, McPawn & 
Co. v. Hegarty, Conroy & Co., supra. 
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FINDING LOST GOODS 

This Title includes the finding and taking possession of lost goods of another, wliereby the finder 
jjjay acquire title thereto; nature, requisites, and incidents of such finding and possession; and rights, 
duties, and liabilities of finders of lost goods as to the owners or losers and as to others in general. 


Matters not in this Title, treated elsewhere in this wcrk, see Desciiptivc-Wordi Index 


Amlysis 

§ 1. Definitions and general principies—p 769 

2. Title and rights of finder—^p 770 

3. - Against owner or his representative generally—p 771 

4. - Right to compensation and lien therefor—p 771 

5. -Against third persons—p 772 

6. - Joint finders—^p 775 

7. Duties and liabilities of finder to owner—p 775 

8. Actions by or against owner or finder—p 775 


§ 1. Definitions and General Principies 

Personal property is lost In the legal sense oniy when 
it is casually and involuntarily parted with. If it is 
voluntarily laid down and forgotten, or if it is in an- 
other^s possession, it is not lost. The place where prop¬ 
erty clalmed as lost was found is important m determln- 
ing that question. Treas.ure-trove is any gold or silver 
in coin, piate, or buliion found concealed in the earth, 
or in a house or other private place, but not lying on 
the ground, the owner of which is unknown. 

Goods or chatteis are lost in the legal sense of the 
Word only when the possession has been casually 


and involuntarily parted with,i so that the mind has 
no impress of, and can have no recourse to, the 
event.2 A thing voluntarily laid down and forgot¬ 
ten is not lost within the meaning of the rule giv- 
ing the finder title to lost property.^ Although as a 
general rule the ti.tle and right to possession of the 
finder are not affected by the ownership of the prop¬ 
erty in or on which the thing lost is found, see in¬ 
fra § 5 c (1), in determining whether property has 
been lost or only misplaced or concealed, the place 


1. Ala-—^Automobile Ins. Co, of 

Hartford, Conri., v. Kirby, 144 So. 
123, 124, 25 Ala.App. 245, quoting 

Corpus Jtiils, 

G-a.—Groover v. Tippins, 179 S.E. 
S34, 63^, 51 Ga.App. 47, guoting 

Corpus Juris- 

—Foulke v. Ne^w York Consol. R. 
Co., 127 N.E. 237, 228 N.T. 269, 9 
A.L.R. 1384, afflrming 16^ N.T.S. 
72, 180 App.Div. 848. 

Ohio.—Toledio Trust Co. v. Simmons, 
3 N.E.2d 661, 663, 52 Ohio App. 
373, citing Corpus Ju2dE> 

25 CJ. p ll-Sl note 1, 

Hoaay 

Twenty dollar bili which passenger 
found Oh Street car flohr was held 
lost property.—Clev^Iand Ry. Co. v. 
Ilurschuk, 166 N.E. 900, 31 Ohio App. 
248. I 

Stoleu property 

When property is stolen and then 
abandoned or hid by the thief at a 
38 


place unknown to the owner, such 
property is “lost’* within statutes re- 
lating to finding of lost pro-perty. 
Ala.—Automobile Ins. Co. of Hart¬ 
ford, Conn. V. Kirby, 144 So. 123, 
25 Ala.App. 245. 

lowa.—Flood V. City Nat. Bank of 
Clinton, 253 N.W. 509, 218 lowa 
898. . , . 

2- Ala.—^Automobile Ihs. Co. of 
Hartford, Conn. v. Kirby, 144 So. 

' l2‘3, 124, ^5 Ala.App. 245, quoting 
Corpus Juris. 

Ga.—Groover v.“ Tlppims, 1*70 S.E. 634, 

' 635, SI Ga.App. 47i- quoting Corpus 
'Juris. -. 

Gr.-^Ferguson v. Ray, 77 P. 660, 44 I 
Or- 557, '564, 102 Am.S.R. 648. I 
“Losimg” distinguished from- ‘*aban- 
donment” see Abandonment § 2 b 
ts).\ 
‘Ga-^roover v. Tippini^ 179 S.EX 
634, 635, 5i Ga^PI). 47, quoting 
Corpus Juris. 
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M. OJ —State ex rei. Scott v. Buzard, 
144 S.W.2d 847, 235 Mo.App. 636. 

N. T.—Foulke v. New York Oonsol. 
R. Co., 127 N.B, 237, 228 N.T. 269, 
9 A.L.R. 1384, affirming 168 N.Y.S. 
72, 180 App.Div. 848. 

25 C.J. p 1135 note 3. 

I^iscovery tyf article voluntarily laid 
down 

(1) Where wrecking company pur- 
chased resldence building and, dur- 
ing process of removal, part of wall 
feli, revealing metal box containxng 
valuables, assignee of enjiployee who 
found the hox u ^ not entitled to 
possession of contents as “lost prop¬ 
erty/’ irrespective of whether wreck¬ 
ing company was qwnur of building 
or merely in possession.—State ex 
-rei;' Scott v. Buzard, 144 B.W.2d 847, 
235 Mo.App. 636. 

( 2 ) For' othe^ case? ^ee 25 C.J. p 
I 1135 note 3 [bl. 
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§ 1 

in which the property claimed as lost was found is a 
potent factor.'* Property in someone’s possession 
cannot be found in the sense of the law of lost prop¬ 
erty thus, if the article is in the possession and 
protection of the owner of the place where it is 
found, it is not lost in the legal sense.® If the chat- 
tel is discovered in a public or semipublic place 
where the public generally is invited and expected 
to be, the proprietor of the premises occupies no re- 
lationship of agent or fiduciary toward the owner, 
which prevents its being considered a lost article,'^ 
but, where it is found in a private place, where only 
a limited class of people have the right to be, or can 
be, and that class is composed of the customers of 
the owner of the premises, who has the duty of pre- 
serving the property of his customers, it is in the 
constructive custody of the owner of the premises.^ 

Treasurc-trove. At common law a distinction 
was made between lost property and treasure-trove.^ 
“Treasure-trove’^ is usually defined as any gold or 
silver in coin, piate, or bullion found concealed^^^ 
in the earth,^! or in a house or other private place, 
but not lying on the ground,^3 owner of the dis- 
covered treasure being unknown.i* If the owner of 
ihe property is known, or if it can be ascertained 
who is the owner, the property is not treasure- 
trove.i® It seems to be generally considered that 
the treasure must be either gold or silver, coin or 


36 aj.s. 

bullion;^® but treasure-trove has been held to in¬ 
clude paper representatives of gold and silver, espe- 
cially when they are found hidden with both of 
these precious metals.^'^ 

§ 2. Title and Rights of Finder 

The finder does not obtain absolute title to the lost 
property. To obtain any title or rights he must appro- 
priate the property and not merely intend to do so. 
In many jurisdictions the rights of finders of lost proper-' 
ty are controlfed fay express statutory provisions. 

In general absolute title to personal property that 
is lost is not vested in the finder.^S 

Appropriation, The mere fact of finding is not 
sufficient to vest in the finder any right or title to 
the thing found, although he may at the time have 
intended to appropriate it; his title as such finder 
may become complete only when he has taken such 
possession of the thing as its nature and circum- 
stances will permit.^^ 

Statutory protnsions, The rights and duties of a 
finder of lost goods are now generally regulated by 
statutes which provide, inter alia, for the advertise- 
ment of the goods found, and that, if the owner 
does not appear within a certain time, they shall be- 
long absolutely to the finder, or partly to the finder 
and partly to some public fund; and in some juris¬ 
dictions the right is given exclusively to the public, 


4. Ky.—Silcott V. Xiouisville Trust 
Co., 265 S.W. 612, 205 Ky. 234, 4S 
A.'L.R. 2S. 

"W-Va,—Kuykendall v. Fisher, 56 S. 
E. 48, 61 W.Va. 87, 8 L.R.A.,N.S., 
94, 11 Ann.Oas. 700. 

5. Mo-—Poster v. Pidelity Safe De- 
posit Co., 145 S.W. 139, 162 Mo. 
App. 165. 

25 C.J. p 1135 note 6. 

6. Ky.—Silcott v. Louisville Trust 
Co., 265 S.W. 612, 205 Ky. 234, 43 
A.U.R. 28. 

25 C.J. p 1135 note 7. 

Thinffs imbedded in soil generally see 
infra § 5 c (2). 

Ctonstructive possession 

Where liberty bond was found by 
renter of safety vault box on floor 
of private room of safety vault de- 
partment of trust company, to which 
only patrons of that department were 
admitted, trust company’s right to 
custody of bond was superior to that 
of finder, trust company being agent 
of its customers, and occupying fidu- 
cial relationship, although owner 
■W^as unknown.—Silcott v. toujsville 
Trust Co., supra. 

74 , Kyf^*^lcott T. Obouisville TrUat 
Co., supra. 

Ohio.—^Toledo Trust Cp, v. Simrnons, 
Z N.E.2d 661, ‘52 O^io App. ST-S. 


Bank lobiby 

Money found by bank employee in 
bank lobby leading to safety deposit 
department and other offices into 
which there was entrance only 
through electrically-operated door, 
which was used by number of per- 
sons who were not customers of 
safety deposit department, was held 
“lost property.”—Toledo Trust Co. v. 
Simrnons, supra. 

8. Ky.—Silcott v. Louisville Trust 
Co., 265 S.W. 612, 205 Ky. 234, 43 
A.L.R. 28. 

9. Or.—Banielson v. Roberts, 74 P. 
913, 44 Or. 108, 102 Am.S.R. 627, 
65 L.R.A. 526. 

Merger of law relating to treasure- 
trove with law relating to lost 
property found see infra § 5 a. 

10- Ga.—Groover v. Tippins, 179 S. 

E. 634, 51 GaApp. 47. 

Determining diaracteristic 
It is the hiding, and not the losing 
or abandoning, of property which 
gives it its charaetpristic as treas¬ 
ure-trove.—Groover v, .Tippins^ su- 
pra^25, C.J. p 1135 note 11 £b]. 

11. Ga.—Groover v. Tippins, supra. 
Ind.—Vickery v. Hardin, 133 N.E. 

922, 77 lnd.App. 558. ' , 

25 C.J. pT llSS note 9. 
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12. Ga.—Groover v. Tippins, 179 S. 
E. 634, '51 Ga.App. 47. 

Ind.—Vickery v. Hardin, 133 N.E 
922. 77 lnd.App. 558. 

25 C.J. p 1135 note 10. 

13. Ga.—Groover v. Tippins, 179 S. 
E. 634, 51 Ga.App. 47. 

Ind.—Vickery v. Hardin, 133 N.E 
922, 77 lnd.App. 558. 

25 C.J. p 1135 note 11. 

14. Ga.—Groover v. Tippins, 179 S. 
E. 634, 51 Ga,App. 47. 

Ind.—Vickery v. Hardin, 133 N.E 922, 
77 lnd.App. 558. 

2'5 C.J. p 1136 note 12. 

15. Ga.—Groover v. Tippins, 179 S. 
E. 634, 51 Ga.App. 47. 

25 C.J. p 1136 note 13. 

16. Ind.—Vickery v. Hardin, 133 N. 
E. 922, 77 lnd.App. 558. 

25 C.J. p 1136 note 14. 

17. lowa.—Zornes v. Bowen, 274 N. 
W. 877, 22'3 Xowa 1141. 

Pa.—Huthmacher v. Harris, 38 Pa. 
491. 499, 80 Am.D. 502. 

18. Ark.—Crosson v. Eion Oil & Re- 
fining Co., 275 S.W. 899, 169 Ark. 
561, 42 A.E.R, 574. 

19. Ark-—Eads v. Brazelton, 22 Ark* 
499, 79 Am.D. 88. 

25 C.j: p 1136 note 17. 
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making an allowance to the finder of his necessary 
expenses and costs.^® 

g 3. - Against Owner or His Represen- 

tative Generally 

The finder of lost property or. treasure-trove is not 
entitled thereto as against the true owner. If the true 
owner is deceased, the finder of lost property is not en¬ 
titled thereto as against the owner’s personal representa- 
tive, but the finder of treasure-trove has been held to 
have title as against the heirs of the original owner. 

The finder is only the apparent general owner of 
the thing found, under an uncertain or contingent 
title which may be defeated by the discovery of the 
true owner the owner and loser’s title is unaffect- 
ed by the mere fact that his chattel has been lost.^^ 
Before a perfect title accrues to the finder, it is nec- 
tssary that the true owner should have completely 
relinquished and abandoned his title,although, as 
appears infra § 8 a (1), the finder’s inchoate title is 
sufficient to maintain trover thereon against every- 
one except the true owner. Since the finder ac¬ 
quires no title to the goods found, as against the 
true owner, he can transmit none to any other per- 
5on;2^ But, if the thing found is of a perishable na¬ 


ture, he may sell it and retain the proceeds for the 
owner, in case he shall be found.^^ If the true 
owner dies before his title and right to the lost chat¬ 
tel are discovered, his persona! representative has 
the same right over the lost dhattel as he has over 
other property of decedentes estate.^® 

Treasure-trove. The finder of treasure-trove is 
not entitled thereto as against the true owner 
but the heirs of a person who secreted treasure- 
trove have been held not entitled thereto as against 
the finder.^ S 

§ 4. -Right to Compensation and Lien 

Therefor 

The finder of goods is entitled to recover from the 
owner the necessary and reasonable expenses Incurred 
in the successfui recovery and preservation of the goods, 
but he has no lien therefor. Under some statutes a re- 
ward is also provided for. 

The finder of lost goods is entitled to recover 
from the owner his necessary and reasonable ex¬ 
penses incurred in the successfui recovery and pres¬ 
ervation of the goods,29 and perhaps for his time 
and trouble,30 but he has no lien therefor,^^ and he 


30. N.T.—Garramone v. Simmons, 30 
N.Y.S.2d 463, 177 Misc. 330. 

CJ. p 1136 note 16. 

Sffect of statute applicable to stoleu 
property 

Under statute providing for sale 
of unclaimed stolen property, prop¬ 
erty clerk of police department of 
City of New York had no authority 
to accept deposit and maintain. pos- 
session of lost property for period of 
six months.—Garramone v. Simmons, 
supra. 

21, Ohio.—Toledo Trust CO. v. Sim¬ 
mons, 3 N.E.2d 661, 52 Ohio App. 
373. 

25 O.J. p 1139 note 57. 

Suhject to owner’s claim 
Lost property becomes the prop6i>- 
ty of the finder, subject to the su¬ 
perior claim of the owner.—Crosson 
V, Lion Oil & Refining Co., 275 S.W. 
899, 169 Ark. ,561, 42 A.L.R. 574. 
Right of carrier to forfeit ticket lost 
by original owner ■vy^hen present^ 
by stranger see Carriers .§ 608. 

22. Kan.—Dougherty v. Norlin, 78 P. 
2d 65, 147 Kan. 565. 

Mo.—Metzger v. Columbia Terminals 
CJa, 50 S.W.2d 680, 227 Mo.App. 
135. 

N.C.—Stricker v. Buncombe County, 
172 S,E. 188, 205 N.a '536. 

25 C.J, p 1129 note 58. 

Oaoceled cnrrency 
One who allegedly found gold cer- 
tificate .which, after cancellatien; had 
been removed by* persons unknown 
from records of the general' aocouht- 


ing office of the United States, had 
no property right therein as against 
the United States as the actual own¬ 
er, and hence federal reserve bank 
to which certificate was presented 
hy finder with ohject of securing 
payment properly returned it to the 
general accounting office.—Gross v.- 
Federal Reserve Bank of Cleveland, 
D.C.Ohio, 29 F.Supp. 1005. 

Oll 

Oil which escaped from pipe line 
of plaintilf and flowed onto land oc- 
cupied by defendants, and which was 
there impounded hy thera in a pit 
dug for that and other purposes, was 
held stili to remain property of 
piaintlff, where it was not voluntar- 
ily allowed to escape, and plaintiff 
asserted its claim as soon as it as- 
certained that oil' had escaped and 
was in possession of defendants.— 
Crosson v. Lion Oil &, Refining Co., 
275 S.W. 899, 169 Ark. 561, 42 4-'L.R. ' 
574. 

Stolen property 

Money lost by theft is stili prop¬ 
erty of owner.—Flood v. City Nat. 
Bank of Clinton, 253 N.W. 509, 218 
lowa 898. 

33. La—-Eastman v. Harris, 4 La. 
Ann. 193. 

25 C.J. p li39 note ,59. 

What constitutes abandonment see 
Abandonment § 3. ^ 

24. N.Y.—New York & H. R: Co. v. 

Haws, 56 N.Y. ITS, > 

Title of finder or of purchaser from 

771 


finder of negotiable instrument see 
Bilis and Notes § 507. 

25. Ohio.—Millcreek Tp. v. Bright- 
on Stockyards Co., 27 Ohio St. 435. 
26^ Ky.—Baugh v. Williams’ Adm'r, 
94 S.W.2d 330, 264 Ky. 167. 

Pa—"tyarren v. Ulrich, 18 A. 618, 130 
Pa 413. 

25 C.J. p 1139 note 63. 

Paper money concealed in hag 

Where traveling hag in which de¬ 
ceased had concealed gold certificates 
had been sold after his death, buyer 
and his wife, who found certificates 
knowing they had belonged to de¬ 
ceased, acquired no interest by vir- 
tue of finding certificates, and sid- 
ministrator was entitled to recover. 
—Baugh V. Williams’ Adm’r, 94 S.W. 
2d 330, 264 Ky. 167. 

27. Ga—Groover v. Tippins, 179 S.E. 
634, 51 GaApp. 47. 

28. Ind.—^Vickery v. Hardin, 123 N. 
E, 922, 77 Ind.App. 558. 

29. N.C.—Meekins v. Simpson, 96 S. 
E. 894, 176 N.C. 130. 

25 C.X p 1140 note 76. 

Storage fee 

The finder of a lost automobile 
who tooh possession thereof is enti¬ 
tled to a jr^sonable storage fea— 
Automobile Ina Co. of Hartford, 
Conn. v. Kirby, 144 So. 123, 25 Ala 
App. 245. 

33. Ky.—Reeder v. Anderso^ 4 
. Dana 193. : . 

31. Mich.—Wood v. Pierson, 7 N.W. 

888, 45 Mich. 313. 

2*5 €.J. p 1140 note 78. 
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cannot pay himself for his expense and trouble by 
using the property for that purpose;32 nor, as ap- 
pears in the CJ.S. title Rewards § 31, also 54 C.J. 
p 796 notes 30-32, in the absence of statute so pro- 
viding, is the hnder of lost property entitied to a 
reward for finding it if none has been offered. The 
fact that the finder was caring for like goods is no 
obstacle to his recovery for Services and expenses, 
if such Services and expenses can be ascertained.^^ 
Under statutes. Some statutes specifically pro¬ 
vide that the finder of a thing is entitied to compen- 
sation for all expenses necessarily incurred by him 
in its preservation and for any other Service neces¬ 
sarily performed by him about it, and to a reason- 
able reward for keeping it.^^ Such statutes have 
been held valid.^^ They are not inconsistent with 
statutes providing for the restoration to the owner 
of the property by the finder, or providing that a 
finder who knows the owner is guilty of larceny if 
he appropriates the goods.^® They are enacted for 
the laudable purpose of aiding people to find lost 
property, and must be considered beneficial. In ef- 
fect they declare it to be the public policy of the 
state for the good and weifare of its citizens to 
provide a reward to the finder of lost goods, and in 
effect allow a compensation for such finding and 
fix the reasonable value of such services.^"^ 

§, 5. -Against Third Persons 

a. In general 

b. As affected by character of thing 

found 

c- As affected by place- of finding 

d. Relation of finder to third person 


e. Subsequent finder 

f. Bailee 

a. In General- 

In general the finder of a lost chattel not buried in, 
or attached to, the soii, or the finder of treasure-trove, 
acquires title thereto and the right to possession as 
against all except the true owner. 

By the general rule of the common law one who 
finds and appropriates a lost chattel not buried in, 
or attached to, the soil acquires the title thereto and 
the right to possession thereof against all the world 
except the true owner. 38 Under some statutes, 
however, if the true owner does not appear and 
claim the property within a certain period after pub- 
lication of the finding of the article, the finder is en¬ 
titied to only a specified portion of the property, the 
state, or some division or agency thereof, being en¬ 
titied to the other portion.^^ 

Treasure-trove. By the early common law the 
finder of treasure-trove took title thereto against all 
the world, except the true owner,but by the stat¬ 
ute of 4 Edward I the title to treasure-trove was 
vested in the crown, subject to the claims of the 
true owner.-^i It has been stated that in this coun- 
try the law relating to treasure-trove has generally 
been merged into the law relating to lost property 
found but there is authority which seems to hold 
that the old law of treasure-trove is not merged in 
the statutory law relating to lost property.In ei- 
ther case, in the absence of statute providing to the 
contrary the title to treasure-trove belongs to the 
finder as against allTh^ world except the true own¬ 
er and as between the trtie owner of the prop- 


T , rr ' ' 

Xaen for reward see the <XJ,S. tiOe 
Rewards § 31, also 54 C.J.; p 737 
notes 39-44. 

32L Or.—Watts V. Ward, 1 Or. 86, 62 
Am.D. 299. . 

^ Moiit.--K:irk v. Smith, 138 P, 
1088, 48 Mont. 489. 

34. iowa.—Flood vl City Nat Bank 

of Clinton, 253 N.W. 509, 218 Iowa 
898. ' 

Miont.—Kirfc v. ‘Smith, 138 P. 1088, 
489. 

35, Iowa.—Flood v. "City; Nat Bank 

of Clxnton, Z53 N.W. 509, 218 Iowa 
898. - , 

VhlSdfty a& ta national hdnks of stat- 

' ute providing for reward in favor 
-of finder of lost goods see feanfcs 
and Banking i 567. 

30L Iowa,—Flood V. City NAt Baj;^ 
of Clinton, supra. 

37. Iowa.—Flood V. City Nat Bank 
of Clinton* 263 N.W. 321, 220 lo.wa 
935, certiorari demed City Nat 
Bank of Clinton^ Iowa v. Flood, 56 


S.Ct 749, 298 B.S: 666, 80 
1390. 

Snbwledge of owner 

As regards right of finder of loat 
goods to statutory reward, it is ipi- 
material whether he knew who own¬ 
er of property was-—Flood v. City 
Nat Bank of Clinton, 253 N.W. 509, 
21’8 Iowa 898. ^ , , 

^ U.S.—In re Savarino, D.C.N.T., 
1 F-Supp. 331. 

N.T.—Garramone v. Simmons, "SO N. 

Y.S.2d 465; 177 Misc. 330. 

N.G.—Strlcker v,' Buncombe County, 
172 S.B. 188, 20'5 N.C. 536. 

Ohio.—Toledo Trust Co. v. Simmons, 
3 ^.B.2d 661, 663, ,52 .Ohio App, 
S73, citing "Corpus Juris—Cleveland 
Ry. Co. V. Bwschuk, 166 N.E. 909, 
31 Ohio App. 248. 

25 C.J. p 1136 note 21. 

Chattels buried 'in, or attached to, 
soil ^fira J 5 c ^ 

Necessity of approprfeirtioii: see attpra 


39. Or.—Sovem v. Toran, 20 P. lOO» 
16 Or. 269, 8 Am.S.R. 273. 

40. Ga.—Groover v. Tippins, 179 R 
E. 634, 51 Ga.App. 47. 

25 C.J. p 1137: note 26^ 

43:^ Ga.^Groover v. Tippins, supra. 
25 C.J. p.ll87 note 27. 

<3-«ueral law* of nations 

This seems to have been the gen^ 
eral rule of law of nearly all nations. 
-—ILivermore v. White, 74 Me. 452, 43 
Am:R. 600—25 C.X p 1137 note 28. 
42. ’ oi*. —Danielson v. Roberts, 74 P. 
913,, 44 Or. 108^ 102 Am.S.R. 627,. 55 
l’r.A. 526. 

25 C.J., p| 1137 note 3t ' - , 

.4^; Iowa;—^Zornes v. Bowen, 274 N- 
W. 877, 223 Iowa 1141. 

35rC.J,'P 1136 note 16 [bj. 

4A, Gai-^rooVer v. Tippins, 179 S. 

E. 634, «ol Ga.App. 47. 

IndL—Vickery v. 133 NiH. 

922, 7.7 IndA-ppi.. 558. / 

ilowat:—^Zprnes v. • Bowen^ 374 N.W. 
• 877»r5223 iowa ITll- - < ' ’ ; v. 

25 C.XiP5ll37 uute 32i. i . 
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erty and the state, the state has no claim to treas- 
ure-trove>5 

b. As Affected by Character of TMng Fonnd 

In general the character of the thing found does not 
affect the title of the finder. 

In general the rule that the finder of a lost chat- 
tel has title thereto against ali the world except the 
true owner is not affected by the character of the 
thing found.However, under some decisions this 
does not include choses in action;^^ but banknotes, 
etc., which, although not money in a striet sense, 
ordinarily pass as such by delivery from hand to 
hand, are subject to the same rules as other chat- 
tels when they are lost by the owner, that is to say, 
the finder- acquires a complete title as against ali the 
world except the former owner by whom they were 
lost-"*®. 

c. As Affected by Place of Finding 

(1) In general 

(2) Thing imbedded in, or attached to, 

soil 

(1) In General 

The title and rlght to possession of the finder of lost 
property are net affected by the ownershlp of the prop- 
erty in or on which it is found, except where the place 
it is found is such that the artiole found is In law con- 
sidered in the constructive possession of the owner of 
the premises and, therefore, not legally a lost article. 

As a general rule the title and the right to posr 
session of the finder are not affected by the owner- 
ship of the property in or on which the thing lost 
is found,^^ uriless it is irnbedded in, or, attached to, 
the soil, considered infra § 5 c (2).^ This rule is ap- 
plicable where the chattel is found in a public or 
semipublic place, that is, one to which the public 
generally is invited, or such other place that the 
owner of the premises is not considered as owing a 


duty to .preserve the property for its ' owner.^^ 
Thus, if a lost article is found ,on . th.e surface of 
the ground,®^ in the public parior of a hotel,®- near 
a table at an open-air place of amusement,®^ or in a 
vehicle'^^ or the car of a railroad or Street rail- 
road,^® it becomes, except as against the loser, the 
property of the finder who appropriates it^ without 
any reference to the ownership of the property in 
or on which the article was found or from which it 
was taken. So, too, if the thing lost is found with- 
in a chattel transferred by sale, the fin-der takes ti¬ 
tle to the thing found unaffected by the property 
rights of the purchaser of the chattel.^® for, unless 
the purchaser of the chattel had knowledge, when 
he made his purchase, of the thing contained there* 
in, no title to the thing found passed to him by the 
sale.^*^ However, if the chattel is found in a place 
such that the owner of the premises is considered in 
constructive possession Or custody of it, even 
though he had no knowledge of it, and it is, there¬ 
fore, not a lost article in the legal sense, see supra 
§ 1, the owner of the premises where the chattel is 
found has the right to the possession of the article 
as against the finder thereof.®^ Thus, if the thing 
is voluntarily laid down on a table, counter, or ath- 
er place and( forgotten, or if it is found in such a 
place and, under such circumstances that it appears 
to have been voluntarily laid down and forgotten^ 
the ownerr of the shop,°^ bank,®^ or other place 
where the thing has been left is the proper custodir- 
an rather than the person who has discovered it and 
rather than ali other persons except the owner. 

(2) Thing Imbedded in, or Attached to, Soil 

Chatteis buried in, or attached to, the E,oiI beiong 
to the owner of the land as against the finefer, unless^ the 
article Is treasure-trpve, in which case it b«longs the 
finder. 

If, a chattel is buried or imbedded in the soil and 


45. Or-—Sovern .v. Yoran, 20 P. 100, 
16 Or. 269, 8 Am.S.R. 273. 

25 C.J. p 11'37 note 30. 

46. U.S.—In re Savarino, D.C.N.T., 

1 F.SUPP. 3,31. ■ ; • 

47. N.Y.—McT-.aughlin v. IValte, 5 
Wend. 404, 21 Am.D. 232, affirming 
9 Oow: 670. 

25 O.J. p 1137 note 33. ' ' 

. '1 ' 

48. Va.—Tancil v. Seaton, 28 Gratt. 
m, 69 Va. mi; 26 Am.R, 380. ^ ’ 

25 C-J. p 1137 note 34. 

48. U.S.—In re Savarino, Dlb.i^.Y., 1 

; P.Suppw, 331,. ^ , 

Ga.—Gropver v. TJppmSi l'?9 S.E. 

51 GaiApp. 47. - ^ , 

25 aj. ,p 1137 note 36. . , - 

50. Ky.—Silcott v. ILiOuiteVnie ’ Tnist 
, 36§ ^12, YQcr :^y. 3*34, ^3 

' A.'Li.R. '28. rT ' . ' ''i 


51. —Burdick v. Ghesebrongh, 

SS N.Y.S. 13, $4 App.Div. p32. 

25 C.J, p 1137 note 37. , , 

5S2. Hamaker v. Blanchard*, 90 

Pa. 377, 35 Arii.R. 664i 

53- Mq.— rHoagl^d ,y. Fore<st Park 
Highlands Amusement Go., 70 S.W. 
878, 170 Mo. 335, 94 Am.S.R. 740. 

54. U.S.—^In re Savarino, D.C.N.Y.,1 
F.Supp. 331. 

55. Ohio.—Cleveland Ry. Oo. v. Dur- 

schuk* 166 N"*®- 909, OWo App. 
248. , 5 ./’ r 

25 C.J. pTi^S note 4i. 

5(5. Ind.—Bowen v. Sullivan, 62 Ind. 

28i; 30 Am.R'. 172. 

25 C.J. p 1138'note 42. ' 

>7, Pa.—Huthmaclier v. .Harris, 38 
493.,;^A 5P2.j , . i 


58. Kyw—Silcott v. Louisville Trust 
Co., 265 S.W. 612, 205 Ky.. 234, 43 
A.L.R. 28- , 

58.^ —^McAvoy v. Medina, 

Allen 548, 87 AmuD. 73 3^ 

25 C,J. p 1137 note 23 . 

GO. Mo.—Poster v. Fldelity Safe Be- 
posit Co., 145 S.W. 139, 162 Mo. 
' App. 165- • ■ 

25 C.J. p 1137 note 24, ■ ‘ 

Safety vault , ^ , 

. Safety vault company in whose 
private rooms chattel was found is 
the proper custodian of the article 
as' against the person who discov¬ 
ered it.—Silcott v. Louisville Trust 
Co., 265 S.W. 612, 205 Ky, 234; 43 A. 
;L.R. 28. ^ ^ \ 

61. Mo.—Hoagland v. Porest Park 
r ]^ighlands Amusem^t Co., 70 S.J^. 
878, 170 Mo. 335, 94 Am.^.]^ .7,40." 
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does not belong to that class of chattels which when 
so found should be considered treasure-trove, see 
supra § 1, title is in the owner of the soil, unless in 
some instances at least, the depositor owner is 
known.®- Such a chattel becoraes a part of the soil 
and passes by gift, sale, or descent of the real prop- 
erty as a part thereof.®^ 

Honey in trec. A person who finds a swarm of 
bees in a tree on another’s land is not entitled to the 
honey as against the owner of the land.®^ 

Treasurc-trovc. The owner of the soil in which 
treasure-trove is found acquires no title thereto by 
virtue of his ownership of the lancL®^ 

d. Belation of Finder to Tliird Person 

Ordinarify the title and right of possession of the 
finder of a lost chattel are not affected by his relation 
to the owner of the place where it was found. Polfce 
ofltcers are not entitled to lost property which they find. 

The title and right of possession of the finder of 
a lost chattel are not ordinarily affected by the re¬ 
lation of the finder to the owner of the place where 
the lost article was found.®^ It has generally been 
held that, where the finder stands in the relation of 
servant or employee to a third person, he is not, by 
virtue of such relation, deprived of his rights as 
finder, and that the master or employer has no right 
to the thing found, although it was found on his 
premises while the finder was engaged in the per- 
formance of the duties of his employment.^^ How- 
ever, it has been held that, where a servant, while 
engaged in the performance of his duties as such, 
found an article which had been lost on his master’s 
premises, the master, and not the servant, was enti¬ 
tled to the thing so found.®^ 

Police officer. It has been held that a poHce offi- 


cer who finds lost property is not entitled thereto 
as against the city or other governmental agency 
employing him, even though there is no ordinance 
or general law governing the matter;®^ and this is 
particularly true where the rules and regulations of 
the police force of which he is a member require 
that lost property found by a member of the force 
shall be turned over to a specified person, and, if 
unclaimed, sold, and the proceeds paid into a speci¬ 
fied fund."^^ 

e. Snbseqiieiit Finder 

The first finder of a lost chattel has a superior title 
to that of a subsequent finder. 

It is a necessary consequence of the general rule 
as to the title of the finder of a lost chattel, see 
supra § 5 a, that the first finder who appropriates 
the chattel found and then loses it has a superior ti¬ 
tle to that of a subsequent finder, against whom the 
first finder’s rights can be enforcedA^ 

f. Bailee 

A finder of a lost article, if it is unclaimed by the 
true owner, may recover It frora a third person to whom 
he delivered It to be kept for the owner, or for the finder 
if the owner did not claim it, unless the bailee discovers 
that the finder intends wrongfully to convert the article. 

Where the finder of a lost article has delivered it 
to a third person to be kept for the owner, or for 
the finder in case the owner does not claim it, the 
finder, on the refusal of the bailee to return the ar¬ 
ticle, may recover it, if rio claim has in the mean- 
time been made by the true owner.'^^ However, 
where a bailee of a finder ascertains that the finder 
has the intention wrongfully to convert the property 
to His own use, it becomes the duty of the bailee to 
retain it until the owner can be found."^^ 


62. Ga.—Groover v. Tippins, 179 S. 

E. 634, 51 Ga.App. 47. 

,N.Y.—Burdick v. Chesebrougrh, 88 N. 

Y.S. rS, 94 App.Div. 532. 

25 C.J. p 1138 notes 46, 48. 

63- N.Y.—Burdick v. Cliesebrougrb, 
88 N.Y.S. 13, 94 App.Div. 532. 

64. N.H.—Fisher v. Steward, Smith. 
60. 

65- Ga.—Groover v. Tippins, 179 S.E. 
634, 51 Ga-App. 47. 

Ind.—^Vickery v. Hardin, 133 N.E. 

922, 77 Ind.App. 558. 
lowa.—^Zornes v. Bowen, 274 N.W. 

877, 223 lowa 1141. 

Or.—Danielson v. Roberts, 74 P. 913, 
44 Or. 108, 102 Am.g.R. 627, 65 
^D.R.A. 526. 

25 C.J. p 1138 note 50. 
**Treasure-trove" defined see supra § 

. ' ' ' 

66 - U.S.—In re Savarino, D.C.N.Y., 1 
P.Supp. 331. 


67. Ohio,—Toledo Trust Co. v. Sim- 
mons, 3 N.EL2d 661, 663, 52 Ohio 
App. '373, citing CJorpus Juris. 

25 C.J. p 1138 note 51. 

Bank employee who found proper¬ 
ty in semi-public part of bank was 
entitled to such property as against 
the bank.—Toledo Trust Co. v. Sim- 
mons, 3 ]Sr.B.2d 661, 52 Ohio App, 
373. 

63. N.Y.-r-McDowell v. Ulster Bank, 
60 Alb.L.J. 346. 

25 C.J. p 1138 note 52. 

69. Cal.—Jfoble v. City of Palo Alto, 
264 P. 529, 89 Cal.App. 47. 

70. N.Y.—Majewski v. Farley, 196 
N.Y.S. 508, 203 App.Div. 77. 

Conditloii of memberslilp 

Compliance by a i)oliceman with 
such rules and regrulations is a con- 
dition of his membership in the 

m 


force, and by joining and remaining 
on the force he relinquishes any 
right he otherwise might have to 
claim lost property found by him.— 
Majewski v. Farley, supra, 

Qff duty 

Such rules apply, even though the 
policeman fl^ding the property is 
duty or not in uniform at the time, 
for his powers, duties, rights, and re- 
sponsibilities stili attach to him.— 
Majewski v. Farley, supra. 

71- Tenn.—Deaderick v. Oulds, 5 S. 

W. 487, 86 Tenn. 14, 6 Am.S.R. 812. 
25 C.J. p 1139 note 5'4. 

72, N.Y.—Garramone v. Simmons, 30 
N.Y.S.2d 465, 177 Misc. 330. 

Ohio.—Toledo Trust Co. v. Simmons, 
3 N.E.2d 661, 52 Ohio App. 373. 

25 C.J. p 1139 note 55. 

73. Mo.—-Lax^elle V. Belliu, 97 S.W, 
200, 121 Mo.App. 442. 
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I 6. -Joint Finders 

joint finders of lost property take titie thereto in 
common. 

If a lost chattel is discovered by two or more per- 
sons under circumstances which fairly show that it 
vvas found by all, the finders take a qualified titie 
in commonJ-^ 

§ 7, Duties and Liabilities of Finder to Own- 
er 

a. In general 

b. Care and custody of property 

a. In Greneral 

The finder of a chattel, if he exercises his option to 
possess it, shouid restore it to its owner if he is known, 
and if he is unknown, shouid follow any procedure re- 
quired by statute for discovering the owner. Reasonable 
opportunity to inspect the property for purposes of Iden¬ 
tification shouid be granted a person clalming it as 
owner. 

It is entirely at the option of the finder of lost 
property whether he will or will not take posses- 
sion of it;^^ if he does he shouid restore it to its 
owner,and he shouid, in the absence of knowl- 
edge as to who the true owner is, follow any proce¬ 
dure required by statute for discovering the own¬ 
er.It seems that the finder is bound to give to 
one who claims as owner a fair and just opportuni¬ 
ty, dependent on the circumstances of the case, to 
inspect the property found for the purpose of iden- 
tification.'^^ 


b. Care and Custody of Property 

The finder of lost property who takes possession of 
it assumes the duties of a bailee without compensatlon. 

The finder of lost property who takes possession 
of it assumes the duties of a bailee without com- 
pensation.S® One who voluntarily assumes the duty 
of such finder also holds as bailee for the owner.^x 
One who has found an article and assumed posses¬ 
sion of it is bound to exercise only slight diligence, 
and is responsible only for gross neglect.^^ 

§ 8. Actions by or against Owner or Finder 

a. Right and form 

b. Pleading 

c. Evidence 

d. Trial 

e. Measure of recovery 

a. Eigbt and Form 

(1) By finder 

(2) By true owner 

(1) By Finder 

The finder of lost property or freasure-trove may 
protect his rights by action against anyone who in¬ 
fringes on them. 

The finder may protect his rights by an action 
against anyone who infringes on them.^s He may 
defend the property against ali others than the true 
owner with every remedy which is available to a 
bailee.^^ At common law he has a special property 
in the thing found sufficient to enable him to main- 


74. N.J.—Keron v. Cashman, Oh., 33 
A. 1055- 

25 CJ. p 1139 note 64. 

75. N.T.—Murgoo v. Cogswell, 1 E. 
D.Smith 359. 

76. Ala.—Cotton v. Harris Transfer 
& Warehouse Co., 106 So. 220, 21 
Aia.App. 136, certiorari denied Ex 
parte Harris Transfer & Ware¬ 
house Co., 106 So. 223, 214 Ala. 6. 

25 C.J. p 1139 note 65, p 1136 note 16 
[c]. 

77. N.H.—Jones v. Smyth, 18 N.H. 
119. 

25 C.J. p 1139 note 66, p 1136 note 16 
[a] (2). 

Beposit with govermnental agency 

(1) Under penal code provision 
penalizing finder who, having knowl- 
edge or means of inquiry as to true 
owner of lost property, appropriates 
such property to his own use, and ad¬ 
ministrative code provision relating 
to lost property, a finder of lost prop¬ 
erty is not required, to d.epos|,t such 
property with police department to 
enable true owner tp be loCated 


through such agency, and, even un¬ 
der amendment to administrative 
code, has only duty to report the 
finding- to the police department.— 
Garramone v. Simmons, 30 N.T.S.2d 
46*5, 177 Misc. 330. 

(2) Under administrative code pro¬ 
vision dealing with registering and 
advertising stolen property, property 
clerk of the police department of the 
City of New York had no authority 
to require finder of a diamond to de- 
posit it with him to enable the police 
department to locate the true owner, 
notwithstanding titie of statute reads 
“unclaimed, lost or stolen property to 
be registered and advertised.”—Gar¬ 
ramone V. Simmons, supra. 

Uffect of cnatom 

The custom of depositing lost 
property with the property clerk of 
the police department of the city of 
New York for the purpose of adver- 
tising for the true owner could not 
be invoked to take the place of stat- 
utes which do not require that lost 
articles be deposited with the prop¬ 
erty clerk.—<jarramohe v. Simmons, 
supra. 

775., 


f 78. Mich.—Wood v. Pierson, 7 N.W. 
888, 45 Mich. 313. 

79. Wis.—Burns v. State, 128 N.W. 
987, 145 Wis. 373, 140 Am.S.R. 1081. 

Liability of bailees in general see 
Bailments §§ 22-40. 

80. N.C.—Meekins v. Simpson, 96 S. 
E. 894, 176 N.C. 130. 

81. Wis.—Burns v. State, 128 N.W. 
987, 145 Wis. 373, 140 Am.S.R. 1081. 

82. lowa.—Daugherfy v. Posegate, 3 
lowa 88. 

25 C.J. p 1140 note 72. 

83. N.Y.—^New York & H. R. Co. y. 
Haws, 35 N.Y.Super. 372, reyersed 
on other grounds 56 N.T. 175. 

25 C.J. p 1140 note 83. 

Smmnary proceeding In. fedeoral conrfe 
Federal court was held justified in 
dealing with summary proceeding for 
return of money to taxxcab driver as 
finder, after govemmenfs use there- 
of as exhibit in criminal case On its 
merits.—In re S^varino, D.G.N-Y., 1 
P.Supp. 331^ 

84. U.S.—In re Sayarino, supra. 
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tain trover for its conversion against anyone except 
the true owner.^^ Thus a first finder may maintain 
trover against a subsequent finder,^^ and, where 
each of several joint finders of treasure-trove con- 
sisting of coins is entitled to the possession of an 
equal share of the coins, if one joint finder having 
possession of all the coins refuses to surrender to 
the others their respecti ve share s, each of such oth- 
er joint finders may maintain an action of trover 
against him.^^ Where the finder of money has de- 
livered it to a third person to be kept for the own- 
er, or for the finder in case the owner does not 
claim it, on the refusal of the third person to re- 
turn it, the finder protect his rights by an ac- 
rion against the bailee to recover the money.®^ 

(2) By True Owner 

The true owner may enforce his rights against the 
finder by trover, replevin, or, if the property lost was 
money, or if it was converted into money, by an action 
for money had and received. 

The true owner may enforce his rights against 
the finder by trover or replevin,^® or, if it was 
money that was Iost,®t or if he seeks to recover the 
proceeds from the finderes sale and conversion of 
the property,^^ he may bring an action against the 
finder for money had and received. However, the 
finder may retain possession of the property untii 
the owner furnishes proof of his ownership, and 
for doing this he is not liable as for conversion.^^ 
The owner’s right of action for property for the re- 
tum of which he has offered a reward is not defeat- 


ed by neglect to tender the reward.^^ 

b. Pleading 

The general rules of pleading are appllcable. 

In accordance with the general rules of pleading, 
considered in the C.J.S. titie Pleading, in actions to 
enforce rights or liabilities arising out of finding 
lost goods, the declaration must, by definite and cer- 
tain aliegations, aver every material fact which 
constitutes plaintifTs cause of action.^5 Thus in 
trover by a finder against his bailee, he must allege 
some ownership in himself,^® and, in an action 
brought under a statute entitling the finder to com- 
pensation for his Services and reward, the c tm- 
plaint must allege that the goods were lost.^^ The 
petition should be conStrued most strongly against 
the pleader.9^ 

Issues, proof, and variance. An allegation of 
ownership of goods admits proof of general or spe- 
cial ownership.99 There is no fatal variance be- 
tween a complaint for money had and received and 
evidence that defendant found coupons and had 
them redeemed, for plaintiff had the right to waive 
the tort and sue in contract.l 

c. Evidence 

The general rules of evidence apply. 

The general rules of evidence in civii cases apply 
in actions to enforce rights or liabilities arising out 
of finding lost goods.^ 


85, Or.—Danielson v. Roberts, 74 P. 
913, 44 Or. 108, 102 Am.S.R. 627, 
85 LR A. 528. 

25 C.J. p 1140 note 84. 

80. Del.—Clark v. Maloney, 3 Del. 
68 . 

Plnder's titie as agrainst subsequent 
finder see supra § 5 e. 

87. Me.—-Weeks v. Hackett, 71 A. 
858, 104 Me. 264, 139 Am.S.R. -SSO, 
19 'L,R.A.,N.S., 1201, 15 Ann.Cas. 
1156. 

Tifle ot Joint finders see supra § 

88 . Oblo.—Toledo Trust Co. v. Sim- 
mons, 3 NJEI2d 661, 53 Ohio App. 
373. 

Pa.—-Batteiger v. Pennsylvania Co., 
64 Pa.Super. 195. 

Kan.—Dougrherty v. Norlin, 78 
P>.2d 65. 66 , 147 KAn. 565, quotiug 
Corpus Toris. 

25 C.J. p 1141 note 88 . . 

8 ^ nZiaxL—Doogberty v. Noriin, su^ 
pra, quoting Oorpos Toris. 

25 C.J. p 1141 note 89. 

91. EZan.—^Dougfierty v. Noriin, su¬ 
pra, quoting Coipos Toils. 

Ky.—^Baugh v. WiUiams" Adm’r, 94 
S.W.2d 330, 264 Ky. 167. j 


92. Kan.—Dougherty v. Noriin, 78 
P.2d 65, 147 Kan. 565. 

93- Mich.—^Wood v, Pierson, 7 N.W, 
888, 45 Mich. 313. 

91. Mich.—^Wood v. Pierson, supra. 
Right to reward see the C.J.S. titie 
Rewards § 31, also 54 C.J. p 796 
note 30-p 197 note 44. 

95. Mont—Kirk v. Smith, 138 P. 

1088, 48 Mont 489. 

Or.—^Roberson v. Eliis, 114 P. 100, 
58 Or. 219, 35 D.R.A.,N.S., 979. 

90. Or.—Roberson v, Eliis, supra. 

97. Mont'—Kirk v. Smith, 138 P. 
1088, 48 Mont 489. 

98. Ga.—Groover v. Tippins, 179 S. 
E. 634, 51 Ga.App. 47. 

99. Or.—Roberson v. Eliis, 114 P. 
100, 68 Or. 219, '35 L.R.A.,N.S., 979. 

1- Ind.—Rittenhouse v. Knoop, 36 
N.E. 384, 9 InOLApp. 126. 

2. Ky.—Baugh v. Willianas*^ Adm’r, 
94 8 .W. 2 d 330, 26^4 Ky. 167. 

25 C.J. p 1141 note 2. 
proof 

The best proof that money found in 
bank was lost property is that in j 
fifteen years no^ appeared to j 


claim it.—^Toledo Trust Co. v. Sim- 
mons, 3 N.E.2d 661, 52 Ohio App. 373- 
Rvidence held sufficient 

(1) To warrant jury^s finding that 
customePs purse, left on counter, 
was found by another and turned 
over to clerk of store.—J. G. McCrory 
Co. V. Hanley, 175 N.E. 232, 37 Ohio 
App. 461. 

( 2 ) Other instances see 25 CJ. p 
1141 note 2 £c]. 

Bvidence held insnfflcient to estab- 
lish ownership of claimant to lost 
property.—Garramone v. Simmons, 39 
7Sr.Y.S.2d 465, 177 Misc. 330. 

Finding of property 

(1) In action to recover statutory 
reward for finding money stolen from 
bank during holdup and hidden in 
junk pile, evidence was held to show 
that intervener did not flnd or par¬ 
ticipate in finding of money so as to 
be entitled to any part of reward.— 
Flood V. City Nat. Bank of Clinton, 
263 N.W. 321, 220 lowa 9*35, certiorari 
denied City Nat. Bank of Clinton, 
lowa V. Flood, 56 S.Ct 749, 298 XJ.S. 
666 , 80 L.Ed. 1390. 

(2) Evidence in summary procoefi- 
ing for return of money to taxicab 
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d. Trial 

Disputed questions of fact are for the Jury. Where 
the cvidence is convincing and undisputed, a directed 
verdict is authorized. 

Conformably to the rules applicable in civil ac- 
tions generally, sec the CJ,S. title Trial §§ 203- 
219, also 64 C.J. p 296 note 48-p 367 note 25, in 
these actions disputed questions of fact are for the 
j^ry.3 Where the evidence is convincing and un¬ 
disputed, a directed verdict is authorized.^ 


e. Measmre of Recovery 

In a siiccessful action for conversion of the thing 
found, defendant is Hables for its value and interest 
thereon from the time of the conversion. 

If the finder is successful in an action for conver¬ 
sion of the thing found, defendant is iiable for its 
value 5 and the interest thereon, running usually 
from the time of the conversion.® 


FINE. 

As a Nomi 

As a pecuniary punishment imposed on a person 
convicted of an offense see Fines post. The word, 
however, does not always meah a pecuniary punish¬ 
ment inflieted by a court in the exercise of criminal 
jurisdietion. It has other meanings, and its true 
signification depends somewhat on the context, and 
its meaning must be gathered from the intention, 
if it ean fairly be ascertained from the language 
used.*^ It has been sometimes used in cases of con- 
traet as meaning liquidated damages,® and as syn- 
onymous with ‘^forfeit.”^ Also the term has been 
used in judieial discussion as applicable by analogy 
to damages in a civil suit assessed wholly with ref- 
erence to the degree of eulpability of the defend¬ 
ant.^^ 

In old English law,‘ the term was used as mean¬ 
ing a sum of money or priee paid for obtaining 


a benefit, favor, or privilege, as the ancient fines for 
obtaining a writ and for alienationj^^ and also used 
in eonveyaneing to denote an amicable composition 
or agreement of a suit, either aetual or fietitious, by 
leave of the court, by which the lands in question 
beeome, or are acknowledged to be, the right of one 
of the parties.^2 

As a statutory method of barring estates tail see 
Estates § 27 notes 23, 24; and as- the eommon-law 
method for a married woman to convey realty see 
the C.J.S. title Husband and Wife § 196, also 30 
G.J. p 756 notes 8-14 

The noun sometimes has been said to be equiva- 
lent to, or synonymous with, hnt it is more aceurate- 
ly distinguished from, ^^forfeit,” “forfeiture/^ and 
^^penalty^’ see the C.J.S. title Fines § 1, also 25 C.J. 
p 1149 note 10-p 1150 note 27. 

Phrases employing the noun are set out in the 
note.^® 


dipiver as finder was held to show 
that money was found by federal 
officer.—In re Savarino, D.C.N.T., 1 
F.Supp. 331. 

3. Ky,—Baugh v. Williams’ Adm’r, 
94 S.W.2d 330, 264 Ky. 167. 

25 C-J. p 1141 note 4. 

4. Ky.—Baugb v. Williams* Adm’r, 
supra. 

5. Ky.-r-Baugh v. Williams’ Adm’r, 
supra. ( 

25 C.J. p 1141 note 6. 
flb Ky.—Baugh v. Williams’ Adm'r, 
aupra. 

25 C.J. p 1141 note 7. 

7. Ofcl.—Hollimah v. Colb, 34 P.2d 
59T, 16S Okl. 473. 

& Cal.—United Farmers Ass’n of 
California v. Klein,^ App., 107 
631, 633. 

Miss.—Goodman v. DuraJit Bldg. & 
Uoan Ass’n, 14 So. 146. 147, 71 Miss. 
310. 

9*. N.M.r-rKeinath v. Ileed, 137 P. 

841, 844, 18 N.M. 358. / 

Okl—Holliman v. Cole, 34 P.^dL 597, 
599, 168 Okl 473. , 

as 

Bamages allowed agra^t t^rt-feas- 


or under a particular statute have 
been described as constituting in ef- 
fect “a fine levied upon bim for his 
wrongful conduct.”—Oliveria v. Oliv- 
eria, 25 N.E.2d 766, 769i, 305 Mass. 
297. 

Costs as “fine” see Fines § 1. 

11, N.Y.—^De Peyster v. Miehael, 6 
N.T. 467, 495, 67 Am.D. 470. 

m the law of tenure, a money pay- 
ment made by a feudal tenant to 
his lord. The most usual fine Was 
that payable on the admittance of a 
new tenant, hut there were also due 
in some manors fines on alienatioh, 
on a license to demise the lands, or 
on the death of th^ lord, or other 
events.—Black L.D. 

12. Moiit.—Helena First Nat. Bank 
V. Hoberts, 23 P. 718, 721, 9 Mont. 
323. 

25 C.J. p 1141 note 3. 

Origin and use In this connt^ 

(1) “The practice of levying fines 
is a.s ancient in England, from which 
country we derived it, as any court 
qf .r€K3ord, and dates back beyond the 
Conquest., . . , - It continued in 

. this state lENiew ^Yorfc]; as a mode of 
' cQnyjeYaJiciBg:,^4rom4 ita- earliest set^ 

zn 


tlement by the English till the year 
1830, when with other antiquities it 
was abolished by the legislature, and 
a simpler system substituted. in its 
stead.”—McGregor v. Oomstock, 17 
N.Y. 162, 166. 

(2) It “derived its very name from 
its putting an end to that suit and to 
ali other controversies conceming 
the same matter.”^Hitz v- Jenks, D. 
C.. 8 S.Ct. 143, 145, 123 U.S. 297, 31 
L.Ed. 166. 

(3) ‘Tt was a proceeding in a court 

of record; and consequently the pro- 
ceedings, and record thereof, could 
'propWly be termed ‘judieial.”^—^He¬ 
lena First Nat. Bank v. Robferts^, 23 P. 
718, 721, 9 Mont. 333. * 

(4) Further brief treatment df 
the subject matter, including i Black- 
stone^s discussion of the prbceedirigs, 
see 35 C.J. p 1141 note 3 fc]. Te], 
^^pkxie and »ecovery Act” 

The name given to the En^lSh 
statutes 3 & 4 Wm. IV c 74, for 
abolishing fines and , recoyeries#— 
Black,|j.IX .,i .'.'V--'. - f',' .'p' 

j 13. ,, .. i/. 

il). As \j 0 ed in. «fc parlicalar statute, 



FINE--FINELY 


As a Verh 

To impose a peeuiiiary pimislimeiit or mulct; to 
sentence a person eonvieted of an offense to pay a 
penalty in money.^^ In another sense, to make fine 
or pure, purify, clarify, or refine.^^ 

Fining, In the manufaeture of glass, the proeess 
of melting in which the purified partieles sink and 
find their level.i® 

As an Adjective 

In general, finished; consummate; perfect in 
form or quality; polished, adroit, in manner or ae- 
tion; delicate, siender, minute, thin, rare, in size, 
proportion, or consistence: opposed to eoarse, gross, 
erade, rought, unfinished, etc.17 The term has been 
distinguished from ^^good.”is 


C.J.S. 

Phrases employing the adjective are set out in 
the note.i® 

PINE ANULLANDO LEVATO DE TENEMENTO 
QUOD FUIT DE ANTIQUO DOMINICO. An abol- 
ished writ for disannulling a fine levied of lands in 
aneient demesne to the prejudice of the lord.20 

PINE CAPIENDO PEO TERBIS. An obsolete 
writ which lay for a person who, upon eonvietion 
by jury, had his lands and goods taken, and his body 
imprisoned, to be remitted his imprisonment, and 
have his lands and goods redelivered to him, on ob- 
taining favor of a sum of money, etc.^i 

PINELY. Minutely; thinly .22 


the term has been construed as re- 
ferringr to a fine imposed by a mu- 
nicipal Corporation as distinguished 
from ali fines imposed by the laws 
of the state.—People v. Johnson, 30 
Cal. 98. 102. 

(2) It usually does not include a 
penalty given by statute or munici- 
pal ordinance where no issue is made 
as to the legality of a “municipal 
fine/* tax, assessment, or toll.—In 
re Thomas, 22 P. 80, 80 Cal. 40. 

(3) As to a municipality*s power 
to impose fines generally see the C. 
J.S. title Municipal Corporations § 
179, also 43 C.J. p 265 note 46-p 266 
note 52. 

Other phrases constrned 

(1) “Executed fine’* see 33 C.J.S. p 
120 note 34 (8). 

<2) “Pine for alienation,” defined 
as one anciently payable on the alien¬ 
ation of a feudal estate and the sub- 
stitution of a new tenant.^—^Black L. 
D. 

(3) “Pine for endowment/* as one 
anciently payable to the lord by the 
widow of a tenant, without which 
;^h,e could not be endowed of her hus- 
band’s lands.—Black L.D. 

(4) “Fine for violation of law.”— 
State V. Taylor, 73 S.W.2d 378, 380, 
335 Mo. 460, 95 A.B.R. 476. 

(5) “Finem facere”—to make or 
pay a. fine.—Black L.D. 

(6) “Fines le roy”—the king’s fines, 
that is> fines formerly payable to the 
kipg for any contempt or offense, as 
where one committed any trespass or 
falsely denied his own deed, or did 
anylhing in contempt of law.—Black 
Ii.D. 

(7) “Fine sur cognizance de droit 
come ceo que il ad de son done”—^a 
fine on acknowledgment of the right 
of the cognizee as that which he hath 
of the gift of the cognizor, whereby 
tho deforeiant acknowledged in court 


a former feoffment or gift in posses- 
sion to have been made by him to the 
plaintiff.—Black L.D. 

(8) “Fine sur cognizance de droit 
tantum”—a fine upon acknowledg- 
ment of the right merely, and not 
with the circumstance of a preced- 
ing gift from the cognizor; this was 
commonly used to pass a reversion- 
ary interest which was in the cogni¬ 
zor, of which there could be no feoff- 
ment supposed.—Black L.D. 

(9) “Fine sur concessit”—a fine 
upon concessit, (he hath granted) 
that is, a species of fine, where the 
cognizor, in order to make an end 
of disputes, although he acknowl- 
edged no precedent right, yet granted 
to the cognizee an estate de novo, 
usually for life or years, by way of 
supposed composition.—Black L.D. 

(10) “Fine sur done grant et ren- 
der”—a double fine, comprehending 
the fine sur cognizance de droit come 
ceo and the fine sur concessit; it 
might be used to convey particular 
liraitations of estates, whereas the 
fine sur cognizance de droit come ceo, 
etc., conveyed nothing but an abso¬ 
lute estate, either of inheritance, or 
at least freehold. In this last spe¬ 
cies of fines, the cognizee, after the 
right was acknowledged to be in him, 
granted back again or rendered to the 
cognizor, or perhaps to a stranger, 
some other estate in the premises.— 
Black L.D. 

(11) “Joint fine,” in, old English 
law, “if a whole vili is to be fined, 
a joint fine may be laid, and it will 
be good for the necessity of it; but, 
in other cases, fines for offenses are 
to be severally imposed on each 
particular offen<Jer, and not jointly 
upon all of theiii.”—Black L.D. 

(12) “Nate of a fine,** in old con- 
veyancing, one of the parts of a fine 
of lands, being an abstract of the 
writ of caveaant, and the conoord; 
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naming the parties, the parcels of 
land, and the agreement.—^Black L.D. 

14^ Black L.D. 

15. Century D. 

16 . U.S.—Benjamin v. Chambers & 
McKee Glass Co., Pa., 59 F 151 
155, 8 C.C.A. 61, 

17. Century D. 

la Eng.—^Hutchison v. Bowker, 5 
M. & W. 535, 151 Reprint 227. 

19. Phrases construed 

(1) “Fine art” see 6 C.J.S. p 772 
notes 25, 26. 

(2) “Fine cut chewing tobacco** see 
25 C.J.S. p 436 note 69. 

(3) “Fine-force,” defined as abso¬ 
lute necessity or inevitable con- 
straint.—Black L.D. 

(4) “Fine granulated,” when ap- 
plied to sugar, relates to the size of 
the granules, not to the quality,— 
McNeil & Higgins Co. v. Czarnikow- 
Rienda Co., D.C.N.Y., 274 F. 397, 398. 

(5) “Fine rolls,” as the Chancery 
Rolls, 1199—1641, called also Oblate 
Rolls, containing records of payments 
to the king by way of oblate or fine 
for the grant of privileges, or by way 
of amercement for breach of duty.^ 
Black L.D. sub verbo Oblate Rolls. 

(6) “Fine sugar,** as meaning fine 
granulated sugar.—^De Sousa .v. 
Crocker First Nat, Bank, D.C.CaL, 
23 F.2d. 118, 122. 

2a Black L.D. 

21. Black L.D. 

22, Century D. 

Phrases construed 

“Finely pulverized'* and “flnely pul- 
verizing” as referring to a method 
of producing metals and alloys from 
metallic campounds.—Goldschmidt 
Thermit Co. v. Primos Chemical Oex, 
C.G.A.Pa., 292 F. 362, 371. 



36 C.J.S.. FINE NON CAPIENDO, ETO.—FINE PBO REBISSEISINA, ETO. • , 

HNB non capiendo pro pulchre PLA- FDTE pro REDISSEISINA capiendo. An old 
CITANDO. An obsolete writ to ioMbit officers of writ that lay for the release of one imprisoned for 
courts to take fines for fair pleading.^* a redisseizin, on payment of a reasonable fine.^^ 

23 , Black I 1 .D, 124. Black LuD. 
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§ 1 


FINES 

This Title includes pecuniary punishments imposed by - --- w* >-0. JtilC f 

nature and scope of such punishment in general; constitutional and statutory provisions relating there- 
to; in what cases and for what offenses fines are imposed in general; jurisdiction over and proceedings 
for enforcement of fines; review of proceedings; costs in such proceedings; payment or working out 
fines and costs, and imprisonment for nonpayment thereof; discharge from fines or from imprisonment 
therefor; and disposition of moneys received for fines; and recovery of fines paid. 

Matters nat in this Title, treated elsewhere in this work, see Descriptive-Word Index 

AfUilysis 

§ 1. Definitions and distinctions—p 780 

2. Constitutional and statutory provisions—^p 782 

3. Recovery and imposition—^p 782 

4. -Modes of recovery—^p 782 

5. -Imposition—p 784 

6. Palment or security—^p 785 

7. -Efifect of death—p 786 

8. Enforcement of payment—^p 787 

9. -By execution against property—^p 787 

10. -By execution against person—p 787 

11 . -By imprisonment—^p 788 

12. -Duration of imprisonment and discharge therefrom—p 791 

13. -By application of defendant’s funds in possession of court—^p 796 

14 . -By ^vorking out—^p 796 

15 . -Lien of judgment imposing fine—^p 797 

15 - Staying collection—^p 798 

17. Recovery back of fine paid—p 798 

18. Remission of fine—^p 799 

19. Disposition of proceeds in general—^p 801 

20. Rights and remedies of informers—^p 803 


§ 1. Definitions and Distinctions 

A fine is a pecuniary punishment imposed by a lawfui 
tribunal on a person convicted of a crime or misdemeanor. 

A fine is a sum expressiy imposed in lieu of, or 
in addition to, a term of imprisonment, or as any 


part of the punishment for an offense;^ it is a pe¬ 
cuniary punishment imposed by a lawfui tribunal 
on a person convicted of a crime or misdemeanor.^ 
Strictly speaking, the term does not embrace those 
pecuniary penalties or forfeitures provided by stat- 


1. Lau—State v. Hebert, 103 So. 742, 
158 L*a. 209, affirmed Hebert v. 
State of Louisiana, 47 S.Ct. 103, 272 
XJ.S. 312^ 71 I^Ed. 270, 48 A.KR. 
1102 . 

2. —^Peterseu v. Civil Service 
Boaand of City of Oakland, 227 P. 
238, 240, 07 CalApp. 70, citing Cor¬ 
pus Joris. 

Conn.—Seoond Nat. Bank v. Loftus, 
185 A. 423, 121 Conn. 464—^Bankei^’ 
Truat Co. v. State, 114 A. 104, 96 


Conn. 361, affirmed Bankers^ Trust 
Co. V. Blodgrett, 43 S.Ct. 233, 260 
U.S. 647, 67 KEdL 439. 

Del-—Vitelli v. Mayor and Council of 
Wilmingrton, 199 A. 283, 9 W.W. 
Harr. 336. 

Md.—Dorsey v. Petrott, 13 A.2d 630, 
178 Md. 230. 

Mo.—State v. Dishman, 68 S.W.2d 
797, 798, 334 Mo. 874, dting Ctorpus 
Jnxis. 

Neb.—Sinner v. State, 260 N.W* 275, 
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276, 128 Neb. 759, quoting- Corpiuf 
Juris. 

Okl.—Holliman v. Cole, 34 P.2d 597, 
598, 168 OkL 473, citing Corpus Ju¬ 
ris» 

Or.—Murphy v. State, 250 P- 834, 835, 
119 Or. 658, 49 A.L.R. 384, citing 
Corpus Juris. 

Pa.—In. re Cbester School District'» 
Audit, 151 A. 801, 301 Pa. 203. 

Wasb.—Bergman v. State, $0 P.2d 
699, 187 Wash. 622, 106 AJL.R, 1007- 

25 C.J. p 1148 notes 3, 4. 
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ate that a civii action may be brought to recover.^ 
In a sense ‘‘fine” is synonymous with “pimisli> 
ment;”^ but a fine is distinguishable from a sen- 
tence of imprisonment in that it is pecuniary rather 
than personal punishment,5 and one cannot proper- 
ly be said to be '‘fined” by imprisonment^ A fine is 
not a debtj nor is a fine a tax levied.^ The word 
"‘fine” as used in some constitutional and statutory 
provisions has been held to be limited to fines im- 
posed as punishment for offenses against the state 
and not to include fines imposed for violation of 
municipal ordinances or regulations.^ 

Amercement distinguished see the definition 
Amercement 3 CJ.S. p 1044 note 80. Costs distin¬ 
guished see Costs § 1 b. 

Forfeiture distinguished. A fine is a pecuniary 
penalty, while a forfeiture is a penalty by which one 
loses his rights and interests in his property.i^^ The 
terms have been used indiscriminately and as 
s>Tionymous,^^ and it has been held that the word 


“forfeit,” or “forfeiture,” when used in a crimmal 
statute to denote a punishment for crime, is equiva- 
lent to “fine,” and that a fine may include a for- 
feiture.^^ 

Penalty distinguished. The terms “fine” and “pen¬ 
alty” are not identical in meaning, but are often 
confused in loose statements.^*^ The term “penalty” 
in its broadest sense includes all pimishment of 
whatever kind,i6 and in the broad sense it is a 
generic term which includes fines as well as all oth- 
er kinds of punishments.^^ As generally under- 
stood, a fine is a sum of money exacted of a per- 
son guilty of a crime, the amount of which may be 
fixed by law or left in the discretion of the court;^^ 
while a penalty is a sum of money for which the 
law exacts payment by way of punishment for do- 
ing some act which is prohibited, or omitting to do 
some act which is required to be done, which viola^ 
tion may or may not be a crime^^^ A fine is im¬ 
posed in a criminal action or proceeding, but a pen¬ 
alty ordinarily is recoverable in a civii action.20 


3 . Vau—Southern Express Co. v. 
Commonwealth, 22 S.E. 809, 92 Va. 
59, 41 L.R.A. 436, affirmed 18 S, 
Ct 947, 168 U.S. 705, 42 L.Ed. 1212. 

25 C.J. p 1149 note 5. 

4. Iixd.—Begrgs V. State, 23 N.U. 693, 
122 Ind. 54, 56. 

5. N.T.—Hart v. Norman, 156 N.Y. 
S- 238, 92 Misc. 185. 

25 C.J. p 1149 note 7. 

Hot same nature 

“Iniprisonment and fine are not 
punishments of the same nature.”— 
Norveh v. State, 50 Ala. 174, 178. 

6. Neh.—Sinner v. State, 260 N.W. 
275; 128 Neb. 759. 

7. La.—State v. Hebert, 103 So, 742, 
158 La. 209, affirmed Hebert v. 
State of Louisiana, 47 S.Ct. 103, 272 
tJ.S. 312, 71 LlEd. 270, 48 A.L.R. 
il02. 

8. Ark. — Aliis V. JefEerson County, 
34 Ark. 307. 

a. Wis.—^tate v.-Hamley,, 119 N.W. 

114, 137 Wis. 458. ; 

25 C.J. p 1149 notes 8, 9. 

10. Wis.—Stiierle v. Rohmeyer, 260 
N.W. 647, 654, 218 Wis. 149, quotr 
ing Oorptis Juris. 

25 C.J. p 1149 note 11. , 

11. Ipwa.—Gosselink V. i C^vmpbell, 4 

lowa 296. , 

25 C.J. p 1149 note .12._' , 

12. , Ksr.—Commonwealth v. Av.ery, 14 
Bush 625, 638, 29 Am.:j^ 429. 

Wis.—Oshko^h v. Scfiwartz, 13 N.W, 
552, 55 Wis, 483.; ’’ 

1^ NJL—Sjtate v. McConnplL 46 A. 

45^, ,70 N-H, 159, , , . ; 

25 CJ, p 1149 note 14. 

“When imposed as a piuiis]i;mezLt 
for a statutory odense, there' is no 


substantial difference between a fine 
and a forfeiture. A fine is a pe¬ 
cuniary punishment for an offense, 
and a pecuniary. punishment called 
a ‘forfeiture* is equivalent to the 
same pecuniary punishment called a 
‘fine.’ ”—^Holliman v. Cole, 34 P.2d 
597, 599, 168 Okl. 473. 

14. Del.—Vitelli v. Mayor and Coun- 
cil of Wilmington, 199 A. 283, 9 
W.W.Harr. 336. 

N.C.—State v. Addington, 57 S.E. 398, 
143 N.C. 683, 11 AnmCas. 314. 

15. N.T.—City of Buffalo v. Neu- 
beck, 204 N.Y.S. 737, 209 App.Div. 
386. 

25 C.J. p 1148 notes 1, 2. 

16. Conn.—Bankers’ Trust Co. v. 

, StatSi 114 A, 104, 96 Conn. 361, 

affirmed Bankers’ Trust Co. v. Blod- 
gett. 43 S.Ct. 233, 260 U.S. 647, 67 
L.Bd. 439. 

17. N.J.—Silberman v. Skouras The- 
atres Corporation, 169 A. 170, 171, 
quoting dorpus Juris. 

N.Y.—CJity of Buffalo v. Neubeck, 204 
N.T.S., 737, 738, 209 App.Div. 386, 
citing Corpus Juris. 

25 C.J. p 1149 note 17. 

Fiua is in its nature a penalty.— 
Bergman v. State, 60 P.2d 699, 187 
Wash. 622, Ipe A.L.R. 1007. 

Pine may include a penalty. 

Del.—Vitelli v. Mayor and Council 
,of Wilmington, 199 A. 283, 9 W.W. 
Harr. 336. 

Ohio.—Toledo. C, & O. R. R. Co. v. 
Miller, 140 N.E. 617, 619, 108 Ohio 
St. ^88. ; ^ 

F^tmiary penalty 

The word “fine” Jn its ordinary ac- 
ceptation has the distinet meaning of 
a pecuniary penalty.—State v. King, 
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119 So. 2,52, 253, 167 La- 350—Hanks 
V. Shreveport Yellow Cabs, La.App., 
187 So. 817. 

18. N.T.—City of Buffalo v. Neu¬ 
beck, 204 N.T.S. 737, 209 App.Div. 
386. 

Okl.—Holliman v. Cole, 34 P.2d 597, 
168 Okl. 473. 

Utah.—State v. Pranklin, 226 P, 674, 
676. 63 Utah 442. 

19. U.S.—Kauscji V. Moore, D.C.Mo., 
'268 F. 668, 671. 

N.J.—Silberman v. Skouras Theatres 
Corporation, 169 A. 170, 171, quot¬ 
ing Corpus Juris. 

N.T.—City of Bulfalo v. Neubeck, 204 
N.T.S. 737, 209 App.Div. 386. 
Okl.—Holliman v. Cole, 34 P.2d 59?, 
168 Okl. 473. 

S.C.—State V. Liggett & Myers To¬ 
bacco Qo., 172 S.E. 857, 865, 171 
S.C. 511. 

Utah.—State v. Pranklin, 226 P. 674, 
63 Utah 442. 

25 C.J. p 1149 note 18. 

‘*A penalty in its primary sense 
denotes a punishment imposed for 
the commission of an offense or for 
some violation.”—Hanks v. Shreve¬ 
port Yellow Cabs, La.App., 187 ^ 
817, 819. 

ao. N.Y.—City of Buffalo y. Neu¬ 
beck, 204 N.T.S. 737, 209 App.DfV. 
386. 

Adhitional Uability 

Where a statute imposes liabili^y 
for actual damages and also impones 
additional liability for the same act, 
such additional liability is a "fine” or 
a “penalty.”—Sunderland Bros. Co. 
V. Chicago, B. & L R. Co., 177 N.W. 
156, 157, 104 Neb. 319. 



§ 2 

When the word “fine” is used in its restrictive sense 
it does not convey the idea expressed by the word 
“penalty.” 21 While a fine is always a penalty, a 
penalty is not always a fine.-- The main distinc- 
tion between the terms, as used in the restricted 
sense, seems to be based on the fact that a penalty 
may be incurred by reason of acts or omissions 
that involve no idea of criminality.23 Ordinarily a 
penalty is a sum certain which goes to the statutoiy 
beneficiary, while a fine is discretionary within the 
limits prescribed and is paid to the state,--^ The 
terms “fine” and “penalty” are, however, often used 
as synonymous; and the term “fine” has been held 
broad enough to include penalties for the violation 
of law, recoverable in civii actions when such viola- 
tions are neither made misdemeanors nor felonies,^^ 
Sometimes the word “penalty” is used to signify a 
fine.26 The true signification of these terms, when 
used in a statute or constitution, must be ascer- 
tained according to the ordinary methods of inter- 

pretation.27 

§ 2. Constitutional and Statutory Provisions 

The imposftion and regulation of fines, subject to 
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constitutional restriction, rests within the discretion of 
the legisfature. 

Subject to constitutional restriction, the imposi- 
tion and regulation of fines belong to the legisla- 
ture, and to its judgment and discretion in this be- 
half a wide fatitude must necessarily be accorded.28 
The general rules as to the construction of penal 
statutes apply to statutes providing for fines,^» and 
such statutes are to be strictly construed.^o 

§ 3. Recovery and Imposition 

Fines constitute in whole or in part the punishment 
for many offenses. 

Fines constitute in whole or in part the punish¬ 
ment for many offenses at common Iaw,‘2i as well 
as for many offenses created by statute.^^ Fines 
are fixed with reference to the object they are de- 
signed to accomplish.33 The degree of criminality 
of the offense, and the illegality or impolicy of the 
act intended to be punished or prevented, are ele- 
ments that are considered.^^ 

§ 4. - Modes of Recovery 

A criminal prosecution is the usual mode of recovery 
of a fine. 
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Penalty lield not a fine 
Kan.—Tucker v. Missouri Pac. Ry. 
Co., 108 P. 89, 82 Kan. 222, reversed 
on other grounds Missouri Pac. 
R. Co. V. Tucker, 33 S.Ct 361, 230 
U.S. 340, 57 L.Ed. 1507. 

21. La.—State v. Price, 50 So. 734, 
124 La. 917, 134 Am.S.R. 523, 18 
Ann.Cas. 881. 

22. Conn.—Bankers’ Trust Co. v. 
State, 114 A. 104, 96 Conn. 361, af- 
firmed Bankers’ Trust Co. v. Blod- 
gett, 43 S.Ct. 233, 260 U.S. 647, 67 
L.Ed. 439. 

25 C.J. p 1149 note 21. 

23. III.—Ewbanks v. Ashley, 36 Hl. 
177. 

Kan.—Bemis v. Becker, 1 Kan. 226. 
Va.—Southern Express Co. v. Com-1 
monwealth, 22 S.E. 809, 92 Va, 59, 
41 L,R.A. 436, afflrmed 18 S.Ct. 947, 
168 U.S. 705, 42 L.Ed. 1212. 

25 C.J. p 1149 note 22. 

24. N.C.—State v. Maultsby, 51 S.E. 
956, 139 N.C. 583. 

Tenn.—Poindexter v. State, 193 S.W. 
126, 137 Tenn. 386, L.R.A.1917C 954. 

Mo.—State v. West Plains Tei, 
Co., 135 S.W. 20, 232 Mo. 579. 

25 C.J. p 1149 notes 24. 25. 

As used iu constitiitioii 

The word “fine,” as used in a con- 
stitutional provision prohibiting ex- 
cessive fines, ordinarily is applicable 
to criminal prosecutions, or quasi- 
criminal proceedin&s. In the instant 
case, the court assumed, but did not 
decide, that the word “fine” as so 
used was synonymous with the word 
“penalty,” as used ih a statute pre- 


I scribing the penalty for failure to 
pay a levy tax.—St. Francis Levee 
Dist. V. Dorroh, 289 S.W. 925, 316 
Mo. 398, 

26. Minn.—State v. Horgan, 56 N.W. 
688, 55 Minn. 183. 

N.C.—Buncombe County School Di- 
rectors v. Asheville, 50 S.E. 279, 
137 N.C. 503—Buncombe County 
School Directors v. Asheville, 38 
S.E. 874, 128 N.C. 249. 

27. Kan.—State v. Rose, 97 P. 788, 
78 Kan. 600. 

N.C.—State v. Addington, 57 S.E. 398, 
143 N.C. 683, 11 Ann.Cas. 314. 

28. Fla.—Amos v. Gunn, 94 So. 615, 
84 Fla. 285. 

25 C.J. p 1150 notes 31, 32. 
Constitutional guaranties against: 
Bilis of attainder see Constitution¬ 
al Law §§ 452-455. 

Classification and class legislation 
see Constitutional Law § 501. 
Denial of: 

Equal protection of the laws see 
Constitutional Law § 564. 
Privileges and immunities of citi- 
zens see Constitutional Law § 
487. 

Deprivation of life or liberty gener¬ 
ali y see Constitutional Law §§ 579- 
594. 

Power of legislature to prescribe 
punishment ereup^raiiy see Criminal 
Law §§ 1975-1979. 

29 , Pnactments at same sessiou 

should receive, if possible, a con¬ 
struction which will give effect to 
each. —Tubbs v. Commonwealth, 58 S. 
W,2d 236, 248 Ky. 24. j 
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Proviso held meaxiiiigless 
Tex.—Ex parte Polly, 15 S.W.2d 16, 
111 Tex.Cr. 431, followed in Rowley 
V. State, 15 S.W.2d 1118, 112 Tex. 
Cr. 163. 

Bepeal 

A subsequent act relating to fines 
will repeal a prior general act to the 
extent that it is inconsistent there- 
with.—State ex rei. Crabbe v. City of 
Cleveland, 154 N.E. 738, 115 Ohio St. 
484. 

30. Ark.—Town of De Witt v. Ste- 
! Phen, 293 S.W. 740, 173 Ark. 833. 

31. M.C.—State v. Burton, 18 S.E. 
657, 113 N.C. 655. 

Southern EJxpress Co. v. Com¬ 
monwealth, 22 S.E. 809, 92 Va, 
59, 41 L.R.A. 436, affirmed 18 S.Ct. 
947, 168 U.S. 705, 42 L.Ed. 1212. 
Extent generally of punishment for 
crime see Criminal Law §5 1980- 
1994. 

32. N.C.—State v. Burton, 18 S.E. 
657, 113 N.C. 655. 

Vt.—State v. Constantino, 56 A. 1101, 
76 Vt. 192. 

Va.—Southern Express Co. v. Com¬ 
monwealth, 22 S.E. 809, 92 Va. 53, 
41 L.R.A. 436, affirmed 18 S.Ct 947, 
168 U.S. 705, 42 L.Ed. 1212. 

33. Vt—State v. Constantino, 56 A, 
1101, 76 Vt 192. 

Va.—Southern Express Co. v. Com¬ 
monwealth, 22 S.E. 809, 92 Va. 59. 
41 L.R,A. 436. affirmed 18 S.Ct 
947, 168 U.S. 705, 42 L.Ed. 1212. 

34. Vt.—State V. Constantino, 56 A. 
1101. 76 Vt 192* 
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Since the word “fine” in its striet'technical sense 
is to be regarded as a punishment for a criminal 
offense, a criminal prosecution is the usual mode 
o£ recovery.^® However, the mode in which fines 
and penalties are to be recovered is a matter of leg- 
islative discretion ;36 and the method pursued for 
the recovery of a fine depends on the partieular 
statutes rather than on any nile of general appli- 
cation.37 Many of the statutes provide for the re¬ 
covery of fines by civil action ^8 or by indictment.39 
A statute providing that on conviction the party 
guilty of violating it shall be fined or imprisoned 
or both ordinarily contemplatos a criminal proceed- 
ing only.'^® So, also, where the statute creating the 
offense makes it a misdemeanor punishable by fine 
and imprisonment, without more, an indictment will 
lie as at common law.-^l The rule has been laid 
down that in the absence of any special provision 
as to the mode of procedure, the use of the word 
‘'fine” determines the form of the remedy; and the 
reraedy is a criminal prosecution,^^ Where the 
statute does not prescribe any partieular proceed- 
ing, but authorizes recovery in any appropriate 
form of action or proceeding an indictment will or¬ 
dinarily lie.^^ Where a statute specifies a “bili, 
plaint or Information,” as a mode of recovering a 
fine it has been held that an indictment will not 
iie;'*^ but the contrary has also been held.^^ Under 
a statute which provides that a forfeiture may be 
sued for and recovered in a civil action and that 
the word forfeiture shall include any penalty in 
money or goods, other than a fine, a criminal pros¬ 
ecution in the name of the state is the proper rem¬ 
edy to recover a fine, from a person charged with a 

35. Mass.—Bryant v. Ilich’s Grill, 

103 N.E. 925, 216 Mass. 344, Ann. 

Cas.l915B 869. 

25 C.J. p 1150 note 38. 

36. Pa.—Commonwealth v. Engrle, 9 
Pa-DisL & Co- 333, 3 Som.Leg.J. 81. 

25 C.J. p 1150 note 39. 

37. Pa.—Commonwealth v. Wormser, 

7 Pa.Dist. 318. 

Vaj—^Wells v. Commonwealth, 57 S.E. 

588, 107 Va. 834. 

25 C.J. p 1150 note 40. 

38. 111.—Proctor v. People, 24 111- 
App. 599. 

25 C.J. p 1150 note 41. 

CSty judg*e may enforce fine collect- 
able hy him by civil process.—City of 
Shreveport v. Bayse, 117 So. 775, 

166 La. 689. 

previons conviction a preretinisite 

Under a municipal ordinance pro¬ 
viding for the imposition of a fine, 
where a person is convicted of a 
violation of the ordinance, and the 
finb is “to be collected as similar 
debts are now by law collected/* it 


§ 4 

public offense committed in violation of a statute 
of the state but the word “fine” as used in the 
statute does not include fines imposed for breaches 
of municipal ordinances which are not also misde- 
meanors,^*^ and the proper remedy for the recovery 
of such fines is by civil action.^^S 

Nature of civil action. Although the recovery 
may be sought in the form of a civil action such a 
proceeding in nature and efifect is a proceeding for 
the punishment of a criminal offense and should 
substantially adhere to the essential principies gov- 
erning such proceedings.-^^ The technical rules 
governing summary convictions do not apply with 
the same strietness to such an action. However, 
the essential principies governing such summary 
proceedings, neeessary for the protection of the 
Citizen, have never been relaxed, and many of them 

are applicahle.^0 

Statutory mode as exclnsivc. Where a statute 
creating a new offense and imposing a fine also pre- 
scribes the mode of its enforcement, the mode so 
prescribed will be held to be exclusive.^l Where 
the proceeding is designated in a statute subsequent 
to that prohibiting the act, or in a subsequent, dis¬ 
tinet, substantive clause of the same act, such rem¬ 
edy is not exclusive.52 Under some statutes by ex- 
press provision the fine may be recovered by indict¬ 
ment, although the statute defining the offense may 
provide for another specified remedy.®^ 

Waiver of proper proceeding. When the court 
has jurisdiction of the person of defendant and of 
the subject matter, the objection that the proceed¬ 
ing is by indictment instead of by civil action is 

45. S.C.—state v. Helfrid, 11 S.C.L. 
233, 10 Am.D. 591. 

25 C.J. p 115‘1 note 49. 

46. Wis.—State v. Hamley, 119 N. 
W. 114, 137 Wis. 458. 

47. Wis.—State v- Hamley, supra— 
Oshkosh V. Schwartz, 13 H.W. 552, 
55 Wis. 483. 

48. Wis.—Oshkosh. v. Schwartz, su- 
pra. 

48. Pa.—Commonwealth v. lOavison, 
11 Pa.Super. 130. 

50. Pa.—Commonwealth v. Davison. 

II Pa.Super. 130—City v. Junker, 9 
Pa.Dist. 673. 

51. Mass.—Commonwealth v. Smith, 

III Mass. 407—Commonwealth v. 
Eahey, 5 Cush. 408. 

25 C.J. p 1151 note 57. 

52. Tex.—^Phillips v. State, 19 Tex. 
158. 

53. Mo.—State v. Mackin, 51 Mo, 
App. 129. 

25 C.J. p 1151 note 60. 


has been held that the fine cannot be 
collected by a suit before a justice 
until after the person charged has 
been convicted of violating fhe ordi¬ 
nance.—Wilcox V. Knoxville Borough, 
2 Pa.Dist. 721, 12 Pa.Co. 641. 

39. Or.—State v. Carr, 6 Or. 133. 

25 C.J. p 1150 note 42. 

40. U.S.—U. S. V. Claflin, N.T., 97 
U.S. 546, 24 L.Ed. 1082, 1085. 

25 C.J. p 1151 note 43. 

41. N.Y^—People v. Brown, 16 Wend. 
561—People v. Stevens, 13 Wend. 
341. 

42. Minn.—State v. Horgan, 56 N.W. 
688, 55 Minn. 183. 

26 C.Jj p 1151 note 45. 

43. U.S.—U. S. V. Craft, D.C.Ky., 43 
F. 374—^U. S. V. Moore, C.C.N.H., 
11 F. 248—U. S. V. Bougher, C.C. 
Qhio, 24 F.CasJSTo, 14,627, 6 McLean 
277. 

44^ Mo.—State v. Corwin, 4 Mo. 609. 
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§ 5 

waived uniess seasonably taken.^^ 

§ 5. - Imposition 

A fine may be legally assessed oniy by a Judicia! of- 
ficer in a case wherein he has jurisdiction, properly in- 
voked, of the offense charged and of the person of ac- 
cused. 

A fine may be legally assessed onIy by a judicial 
oificer in a case wherein he has jurisdiction, prop¬ 
erly invoked, of the offense charged and of the per¬ 
son of accused.'^® The imposition of a fine neces- 
sarily presupposes forbidden conduct by the party 
punished.^" The fine must be imposed in compli- 
ance with the law at the time the offense is com¬ 
mi tted.^^ Directions as to the time and manner of 
payment of the fine must be in conformity with the 
applicable statutes.^® As discussed in Crirainal 
Law § 1982, the court or jury in assessing the fine 
on conviction of an offense must conform to the 
statute prescribing the punishment for the offense, 
and as a general rule any departure therefrom 
makes the sentence illegal. 

FrQvince of court and jury. According to the 
coinmon-law practice, the jury find whether or not 
the prisoner is guilty, and if they find him guilty 
the court must assess the fine,^^ but the rule mak- 
ing it the pro vince of the court to assess the fine has 
been variously modified by statute in the different 
jurisdictions.®^ Under some statutes the jury must 
assess the fine,®^ and the jury cannot find defendant 
guilty and fine him or not fine him as they choose.®^ 
So, it has been provided that, when a fine is limited 


between two fixed amounts, it is to be assessed by 
the jury;®^ and this has been held to be necessary 
even on a plea of guilty.®^ When a fine is over a 
certain amount, it must, under some statutes, be 
fixed by the jury and not by the court A® Where the 
statute fixes with certainty the amount of the fine 
which can neither be increased nor diminished by 
the jury, the verdict of the jury need not assess 
it.67 

When the jury are not authorized to fix the fine, 
but that duty devolves on the court, an assessment 
made by the jury may be adopted by the court as 
its judgment.6® 

Amount of fine. Where an offense is punishable 
by fine, the amount thereof is usually left to the 
discretion of the court to be exercised within con- 
stitutional and statutory boundaries.®^ f Statutes 
frequently place limits on the amount of fines, and 
within such limits the amount of the fine imposed is 
discretionary with the court but the sentence as 
so imposed must conform to the statute,and the 
fine cannot exceed the amount prescribed by lawJ^ 

■Where the statute fixes the minimum amount of 
fine to be imposed on conviction of a certain of¬ 
fense, the court or jury has no authority to impose 
a judgment for an amount less than such mird- 
mum .72 Under some statutes where the jury assess- 
es the fine at less than the lowest limit prescribed, 
the court may render judgment for the lowest lim¬ 
it fixed. by law 


54 . Mo*—state v. Saxauer, 48 Mo. 
454—State v. Wamka, 48 Mo. 451. 

55. Okl-—Cox V. State, 244 P. 206, 
n OkLCr. 436. 

56. Okl .—Cox V. States supra. 

25 C.J, p 1151 note 64. 

57. Kan.—State v- Rose, 97 P. 788, 
78 Kan. 600. 

Punishment for offense 

In criminal procedure, triaj court 
cannot impose a fine except as a 
punishment for an offense.—State v. 
Wilson, 4 S.E.2d 440, 215 N.C. 130. 

58; Ohio.—Derby v. State, 24 Ohio 
Cir.Ct. 304. 

Okl.—Smith y. Stat^, 158 P. 941, 12 
, pkI.Qr. 513, 

Court held to have discretion to im¬ 
pose fine or prison sentence.—State 
V. Escalade, 91 Sd. 135, 150 lA 638. 

59. Mayor of city ' 

A statute proyiding: that, when an^ 
court is empowered to, impose sen 
tence of fine for any misfiemeanor 
such court may direct the time ant 
manner of paymenl; of such. fine coti; 
fers power on a mayor tp-direct th» 
time and manner of payment of fines i 


[ imposed by him. A statute requiring 
! court to commit to custody of offi- 
cer of court person ag^ainst whom 
conditional sentence has been im¬ 
posed for violation or misdemeanor 
punishable either by fine or imprison- 
naent was held not to affect the power 
of a mayor.—^Butterfield v. Taylor, 
198 N.E. 600, 50 Ohio App. 421. 

60. Ala.—^Hawkins v. State, 3 Stew. 
& P. 63. 

25 C.J. p 1151 note 67. 

61.. Tenn,—State v. Schlitz Brewing 
Co., 59 S.W. 1033, 104 Tenn. 715, 

78 Am.S.R. 941. 

25 aj. p 1151 note 68. 

Power to fix punishment generally 
see Criminal Law § 1570. 

62. Ala.—^Nelson v. State, 46 Ala. 

ISO. , ^ 

25 C.J. p 1151 note 69. i | 

63. Ind.—^Welsh v. State. 25 N.B. 
883, 126 Ind. 71, 9 L.R,A. 664. 

3A . Ky. —I^erron v. Commpnwealth, 

79 Ky. 38. 

55. - K^.—Ervin v. Commonwealth, 5 
Dana 216. 

T^n.—Madden v. State, . 67 S.W. 
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74—McGhee v. State, 2 Lea 622— 
Wickham v. State, 7 Coldw. 525. 

67. Tenn.—Prance v. State, 6 Baxt. 
478. 

.25 C.J. p 1152 note 74. 

68. 111.—^Armstrong- v. People, 37 III. 
459—Toung v. People, 6 IllApp. 

' 434. 

69. N.T.—In re Hershey Farms, 24 
N.Y.S.2d 163, 175 Misc. 641. 

25 C.J, p 1152 note 7$. 

70. S.C.—Greenville v. Kemmis, 36 
S.1L 727. 58 ac. 427, 50 L.R.A 
.725. 

25 C.J. p 1162 note 77. 

71- Cal.—rEx parte Gilmore, 12 P. 

800, 71 CaL 624. 

25 C.J. p 1152 note 78. 

72. XJ.S.^—Peiwear v. Massachueetts, 

; Mass.. 5 Wall. 475, 18 L Ed. 608. 
Ohio.— tD erby v. State, 24 Ohip Cir. 

Ct. 304. 

S.C.—State V- Thompson,. 33 12, 

47 Am.D. 588. " . ' 

73. Ark.:—Graham v. State» 1 

. 171.' ' ' ■ , , ' ' ; 

25 C,J. p 1152 note 80. . , 

Mo.—^tate vt MoQuaJg, 22 Md. 
319. r--" , . - . ^ - 
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The power of the legislature to prescribe exces- 
sive fines is discussed in Criminal Law § 1978 c, 

Joint offenders, who are jointly indicted and tried, 
must be severally fined.'^^ 

§ 6. Payment or Security 

Except as otherwise authorized by statute, a fine must 
be paid in money. 

In the absence of language to the contrary, it will 
be presumed that the court in imposing a fine con- 
templated payment of the fine in the ordinary cur- 
rency of the country.'^^ Except to the extent that 
he is authorized to do so by statute an officer has 
no authority to receive anything other than money 
in payment of a fine;^7 ^nd it has been held that a 
court officer, by accepting a promise to pa}^ dis- 
charges the sentence and becomes bound for the 
fine, and that he' must collect the fine from the 
promisorJ^ Under statute in some jurisdictions it 
has been held that fines may be paid in county 
warrants,"^ in coupons from state bbrids,.^^ | 3 y 
fendant giving his promissory note 81 or some other 
security.82 The nature of the security which may 

75. Ark.—Straughan v. State, 16 
Ark- 37. 

25 C.J. p 1152 note 85. 

76. S.C.—State v. Robertson, 49 S. 

C.L. 17. 

25 C.J. p 1153 note 86 . 

77. Ark,—Hubbard v. State, 75 S.W. 

853. 71 Ark. 467. 

25 G,J. p 1153 note 87. 

Fartdciilar xnodes held. insnfflcient 

( 1 ) Mortgage.—Kelley v. Tillamook 
County. 215 P. 176, i07 Or. 607, 29 
AI/.R 4—25 C.J. p 1153 note 87 [a] 

(2>. ' • 

(2) Other means see 25 C.J. p 1153 
note 87 [a]. 

78. Ga.—Liong v. Collier, 115 S.E.; 9, 

154 Ga. 673. 

Bearcest 

Discharge of prisoner by ^Lccepting 
another’s promise to pay, fine pre- 
cludes rearrest for nonpayment pf 
fiae.—Pridgen v. James, 149 SJC. 48, 

16,8 Ga. 770. 

79w Ark.-^Russ€ll V. Rowlarid, 1 S.W. 

74; 47 Ark. 203—McKibfien v. State; 

SI Ark. 46. 

25 aJ. p 1158 note 88 . 

Statnte held uot repealed 
Local acts authorizing 'payment of 
fines in certain counties with cei*- 
tain claims against counties held not 
impiiedly repealed by amended Cod,e 
section providing for dispositio,n 'of 
surplus arising from fines and forfei- 
tures in county treasury.—Reid v. 

Wallace, 168 So. 900, 27 Ala,App. 199. 

In. re Shamr, GJ3.ya., .89 

86 C J.S.-SO 


bc accepted is dependent on the provisions of the 
statute, and the security given and accepted for the 
payment of a fine must conform to the statute.^^ 
The failure of such security to conform with the 
provisions of the statute, however, does not invali- 
date it as a common-law obligation, and binds the 
Principal and surety for the payment of the amount 
named therein.^-i 

A void sentence is not affected by the payment of 
the fine imposed by it.^^ 

Confession of judgment. As a substitute for the 
cash payment of a fine and imprisonment in default 
of payment, provision is made by statute in some 
jurisdictions for a confession of judgment by de¬ 
fendant for his fine and costs, with good and suffi¬ 
cient sureties.^® Under some of these statutes a 
tender of feecurity for a confessed judgment for a 
fine may be made to the court, and need not be 
made to the clerk.^^ Some o£ these statutes re¬ 
quire more than one surety.^^ The court may re¬ 
fuse to accept a judgment by confession unless 
good and sufficient sureties are furnished as re- 
quired by statute.^^ The practice of allowing a par- 

Hand 

Under some statutes defendant ar- 
rested on execution for a fine may 
surrender land in discharge of his 
body.—Walsh v. Ringer, 2 Ohio 327, 
15 Am.D. 555. 

Personal security 

Some statutes contemplate person- 
al security only and not a mortgage 
or lien on property.—^Hubb^d v. 
State, 75 S.W. 853, 71 Ark. 467. 

84. Ark.—^Wilson v. White, 102 S. 
W. 201, 82 Ark. 407, 12 AnmCas- 
378. 

85. Neb.—^Knothe v. State, 211 N.W. 
619, 115 Neb. 119. 

86. Ala.—Harris v. State, 189 So. 
787, 28 Ala.App. 528—Bryant v. 

' State, 184 So. 288, 28 Ala.App. 363. 
IU.—People .V. Horan, 127 N.E. 673, 
293 111. 314. 

25 C.J. p 1153 note 2. 

To a void imprisoxuueiLt 
Under some statutes, if defendant 
appealing from a conviction for mis- 
demeanor desires to preserve his 
right to discharge his iiability by 
paying the fine, he must eonfess 
judgment therefor with sufficient 
sureb^es.—Jackson v. Nesmith, 147 
Sp. 175, 226 Ala. 389. 

87. Tenh.—Halfacre v. State, 79 S.W. 
132, 112 Tenn. 609. 

88. Tenn.—Halfacre, y. State, supra. 

25 C.J, p 1153 note 5. 

83u Ala.^—^Bowen V. State;, 12 So. 808, 

M 98rAla. 83. , , ■ 

25. CJT. p 1153. note 6. 


Va.—Clarke v. Tyler, 30 Gratt. 134, 
, 71 Va. 134. 

81. lowa.—State v. Van Vleet, 23 
lowa 168. 

Me.—Bates v. Butler, 46 Me. 287. 

25 C.J. p 1153 note 90. 

Defenses in actions on notes 

In 0 ,n action on a note given in 
payment of a fine, it has been held 
that it is no defense that the court 
imposing the fine had no jurisdiction; 
that the conviction was illegal; or 
that the conviction was obtained in a 
munloipal , court and subseauent 
thereto defendant was charged in 
the state court with the same offense. 
—Pelker v. Stark, 78 S.E. 202, 12 Ga 
App. 695. 

‘ 82, Tenn,—State v. Endsley, 126 S. 
W. 103, 122 Tenn. 647, 136 Am.S.R. 
886 . 

25 C.J. p 1153 note 91. 

Execution of stay bond, under some 
statutes, is not a payment of the fine 
and cQsts, but is merely a stay or 
suspension of the payment for a term 
on . the conditions enumerated,—Ex 
parte ^Bailey, 296 P. 998, 50 OkLCr. 
5,1^ \' 

Eules of board of coxiuty commis* 
sioners, providing for cash ai^d, in- 
stallnient payments on fine in pro- 
portion to arnount of fine, held rea- 
sonable and hot arbitraty or capri- 
cious. 7 ^tate , SJielby * County 
Com’rs, 285 S.W. 45, 154 Teiin. 141. 

83. rAr^^vWilson v. WMte, loa S.W. 

201, 82 Ark. 407, 12 Ann.Cas...il78. 
25 C.J. p 1153 npte m .5 * . . 
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ty committed £or nonpayment of a fine to confess 
judgment with sureties in satisfaction of the origi- 
nal judgment has been adopted in some jurisdic- 
tions apart from statutory authority;^^ but in other 
jurisdictions the method is deemed to be purely 
statutory and unknown to the common law.^^ 

Rcplevyhig judgment. The effect of replevying a 
judgment assessing a fine has been held to be to 
merge the judgment, unless it is void for want of 
jurisdiction.®- 

Time of paynient. Although it has been held that 
the law requires immediate pa 3 rment of the fine, or 

imprisonment,^^ ^ 3^5 also been held that when an 
alternative sentence of fine or imprisonment is 
passed the court should fix some reasonable time 
within which the prisoner may pay the fine;^^ and 
if the court faiis to do so, the law will allow de¬ 
fendant a reasonable time within which to pay the 
fine.^S What constitutes a reasonable time depends 
on the circumstances of each particular case.®® 
Some statutes prescribe the time within which de¬ 
fendant has a right to pay.®^ 

Statutory authority to a justice of the peace to 
grant leave to pay a fine or costs by installments, 
justifies leave to pay both fine and costs in that 
manner.®^ 

To whom payment is io be fnade. The officer or 


officers entitied to receive payment of a fine is 
largely a matter of statutory regulation,®® and, in 
order to discharge defendant from further Habih 
ity for a fine, payment or tender must be made to 
an ofiScial authorized by law to receive it.^ While 
the sherifif may not be the proper officer to whom 
the payment of the fine should be made,- it has been 
held that, where all other conditions requisite to 
entitle defendant to his discharge have been com- 
plied with, a tender to the sheriff is sufficient.^ 

Interest on fines, A fine imposed by the judg¬ 
ment of the court on a person convicted of crime 
does not bear interest under a statute allowing in¬ 
terest on judgments.^ This has been held true, al¬ 
though the enforcement of the judgment was stayed 
by bond pending defendant^s writ of error.® Where 
under statute a fine draws interest, a tender of an 
amount insufficient to pay both fine and interest is 
bad.® 

§ 7. - Effect of Death 

A fine abates on the death of the person ffned. 

As a general rule, a judgment for a fine imposed 
as a punishment for an offense is abated by the 
death of defendant pending an appeal,"^ and a fine 
cannot be enforced after the death of defendant as 
a claim against his estate.® 


90. N.C.—state v. Cooley, 80 N.C. 

59g__State v. Love, 23 N.C. 264. 

2& C.J. p 1154 note 7. 

91- III.—Lambert v. State, 43 IU. 
App. 223. 

02. Ky.—Tompkins v. Manning, 265 

S.W. 830, 205 Ky. 327. 

93- Ky.—Koutt v. Feemster, 7 J.X 
Marsh. 131. 

94. Ga.—Dunaway v. Hodge, 55 S.E. 

483, 127 Ga. 690. 

25 C.J. p 1154 note 11. 

S5. Ga.—Broomhead v. Chisolm, 47 
Ga. 390. 

25 C.J. p 1154 note 12. 

96. Ga.—Dunaway v. Hodg-e, 55 S.E. 
483, 127 Ga, 690. 

25 C.J. p 115 i note 13. 

97. Vt.—State v. Wooley, 44 Vt. 363. 

98. Pa.—In re Payment of Pines & 
Costs, 28 Pa.Dist. 406. 

Apportlomneffit of costs 

In such a case the justice may not 
deduct more than the proportionale 
part pf his, costs from any payment. 
—^In re Payment of Pines & Costs, 
supra. 

99 . Justice of the peace 

Under statute respectingr collection 
of fines in^>osed by justices of the 
peaoe, no such justice has right to 
receive fine imposed by bim.—State 


V. Seitz, Del., 14 A.2d 710, 1 Terry 
572. 

Recorder of sixth-class city held to 
have duty to receive and to pay over 
fines, in absence of statutory provi- 
sion for collection.—People v. Ployd, 
247 P. 917, 78 Cal.App. 11. 

1. Vt.—Smith V. Dana, 22 A- 629, 63 
Vt. 537. 

Wis.—^Manitowoc County v. Sullivan, 
8 N.W. 12, 51 Wis. 115. 

25 C.J. p 1154 note 16. 

2. Ga.—Crowder v. Maples, 72 S.E, 

934, 10 Ga.App. 142—^Abram v. 

Maples, 72 S.E. 932, 10 Ga.App. 
137. 

Ky.—Commonwealth v. Shanks, 6 Ky. 
D. 524. 

3; Ga.—Crowder v. Maples, 72 S.E. 
934, 10 Ga.App. 142—^Abram v. Ma¬ 
ples, 72 S.E. 932, 10 Ga.App- 137. 

4. Cal.—People v. Sutter St. R. Co., 
62 P. 104, 129 Cal. 545, 79 Am.S.R. 
137. 

25 C.J. p 1154 note 21. 

5. U.S.—U- S. V. Jacob Schmidt 
Brewing Co., D.C.N.D., 254 F. 714. 

6. Vt.—State v. Wooley, 44 Vt 363. 

7 . Or.—State v. Hurst, 41 P.2d 1079, 
1Q81, 149 Or. 519, citing Corpus Jti^ 
ris. 

25 C.J. p 1154 note 25. 
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However, it has been said that at 
common law, on the death of de¬ 
fendant, the exeeutor or administra¬ 
tor was chargeable with the payment 
of the fine out of the assets of de- 
ceased in his hands for administra- 
tion.—0’Sullivan v. People.* 32 N.E. 
192, 144 111. 604, 20 L.R.A. 143—25 C. 
J. p 1154 note 24. 

8. Pa.—Commonwealth, to Use of 

Bradford County v. Embody, 17 A- 

2d 620. 143 Pa.Super. 354. 

25 C.J. p 1154 note 26. 

Procedxire 

Where defendant, who has been 
sentenced to pay a fine and costs of 
prosecution, dies with the judgment 
unappealed from, and the county so- 
licitor thereafter causes a certifled 
record of the judgment to be filed in 
the court of common pleas, the ques- 
tion whether defendanfs death abat¬ 
ed the judgment in the criminal ac- 
tion, and therefore the judgment in 
the common pleas, may properly be 
raised by a rule in the common pleas 
to Show cause why the judgment 
therein, and also the judgment in the 
criminal action, should not be de- 
clared abated and satisfieX—Com¬ 
monwealth V. Embody, 37 Pa-Dist. & 
Co. 280, affirmed Commonwealth to 
Use of Bradford County v. Embody, 
17 A-2d 620, 143 Pa.Super. 354. 
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I 8. Enforcement of Payment 

For particular matters relating- to the enforce¬ 
ment of fines see the sections immediately follow- 
ing. 

Examine Pocket Parts for later cases. 

§ 9. - By Execution against Property 

A fine ordinarily may be enforced by execution against 
defendant^s. property. 

After a fine has been imposed by the sentence 
of the court, it is regarded as in the nature of a 
debt of record due the state,9 and ordinarily it may 
be enforced by execution against defendanPs prop¬ 
erty both at common law n and under statutes 
in many jurisdictions.i^ However, it seems that in 
some jurisdictions a fine can be enforced only by 
imprisonment and that an execution cannot issue 
against the property of defendant.13 The execution 
may issue whether the sentence is for a fine alone, 
or a fine coupled with a definite term of imprison¬ 
ment and under some statutes it may issue, al- 
though defendanFs body has already been taken in 
execution for the fine.i® However, under a stat¬ 
ute providing that a judgment that defendant pay 
a fine may also direct that he be imprisoned until 
the fine is satisfied, and providing that defendant 
shall be entitled to a credit on the fine at a certain 


rate for each day of imprisonment, it has been held 
that the imprisonment of defendant for the full pe- 
riod operates to satisfy and discharge the judg¬ 
ment in full, see infra § 12, and that thereafter 
there is no authority to issue an execution based 
on such judgment.is Executions in these cases are, 
as a general rule, governed by the principies ap- 
plicable to executions in civil cases,and this rule 
has been specifically provided for by some stat¬ 
utes. 

§ 10. - By Execution against Pcrson 

In the absence of a statute to the contrary, where a 
judgment for a fine is rendered in the absence of de¬ 
fendant, a speciai writ of capias pro fine issues against 
him. 

At common law, where a judgment for a fine is 
rendered in the absence of defendant, a speciai 
writ of capias pro fine issues against him, the exi- 
gency of which is that his body be taken and com- 
mitted to jail until the fine is paid,i9 and provision 
is made by statute in many States for the use of 
this writ in the enforcement of the payment of 
fines.^9 Such a writ is a substitute for a fieri faci¬ 
as,^! and is in all respects an execution.^^ The 
right to issue a capias pro fine is not affected by 
statutes abolishing the writ of capias ad satisfaci- 
endum.23 Although a judgment imposing a fine may 


9. W.Va.—Gill V. State. 20 S.E. 568, 
39 W.Va. 479, 480, 45 Am.S.R. 928, 
26 L.R.A. 655. 

25 C.J. p 1155 note 27. 

lOw Ga.—^Uickson v. Officers of the 
Court, 136 S.E. 537, 36 Ga.App. 

341. 

Ky.—Commonwealth v. Partin, 3 S.W. 

2d 779, 223 Ky. 405. 

25 C.J. p 1155 note 28. 

Pine ag'ai2ist Corporation 
Court may properly issue execution 
for collection of fine against Corpo¬ 
ration as in case of money judgment 
or decree.—^Krentler-Amold Hinge 
Last Co. V. Leman, C.C.A.Mass., 50 F. 
2d 699, certiorari granted Leman v. 
Krentler-Arnold Hinge Last Co., 52 
S.Ct. 33, 284 U.S. 605. 76 L.Ed. 519, 
reversed in part on other grounds 
Leman v. Krentler-Arnold Hinge 
Last Co., 52 S.Ct. 238, 284 U.S. 448, 76 
L.Bd. 389. 

IL W.Va.—Gill V. State, 20 S.EL 568, 
39 W.Va- 479, 45 Am.S.R. 928, 26 
L-RA.. 655. 

25 C.J. p 1155 note 29. 

12. U.S.—Hili V. U. S. ex rei. Wamp- 
ler, Pa., 56 S.Ct. 760, 298 U.S. 460, 
80 LEd. 1283—U. S. v. Bailey, D.C. 
Ga., 52 P.2d 286—U. S. v. St. Clair, 
C.C.A.Neb., 42 F.2d 26—U. S. v. 
Ridgewood Garment Co., t>.C.N.Y., 
44 P.Supp. 435—U. S. v. Smith, D. 
C.Pa., 28 F.Supp.' 726, 


Alaska.—Ex parte Vendetti, 6 Alaska 
381. 

D.C.—Green v. Peak, 65 P.2d 809, 62 
App.D.C. 176. 

25 C.J. p 1155 note 30. 

13. N.T.—Colon V. Lisk, 43 N.T.S. 
364, 13 App.Div. 195, affirmed 47 
N.E. 302, 153 N.Y. 188, 60 Am.S. 
R. 609—People v. Sage, 43 N.Y.S. 
372, 13 App.Div. 135. 

25 C.J. p 1155 note 31. 

14. Ga.—Dickson v. Officers of the 
Court, 136 S.E. 537, 36 Ga.App. 
341. 

25 C.J. p 1155 note 32. 

15. Colo.—Enderman v. Alexander, 
187 P. 729, 68 Colo. 110. 

25 C.J. p 1155 note 33. 

16. Mont.—Petelin v. Kennedy, 75 
P. 82, 29 Mont. 466. 

17. U.S.—Pierce v. U. S., C.C.A.Mo., 
257 F. 514, 171 C.C.A- 1. 

25 C.J. p 1156 note 36. 

Delay in issnance 

Under a statute providing that the 
clerk of the court in which the con- 
viction is had shall, at the end of the 
term, issue an execution for every 
fine that shall have been imposed 
during the term and remains unpaid, 
a failure to issue an execution at 
such time does not invalidate a writ 
subsequently issued, where the de¬ 
lay was largely caiised by defendant. 
—People V. Pierson, 253 IlLApp. 114. 
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Discovery 

Writ of execution being returned 
“no property found,’* bili of discov¬ 
ery was proper step to collect fine, 
and bili was properly brought in 
county in which the judgment was 
rendered.—Commonwealth v. Partin, 
3 S.W.2d 779, 223 Ky. 405. 

18. Okl.—Ex parte Steed, 117 P. 887, 
6 Okl.Cr. 183. 

25 C-J. p 1156 note 37. 

19. Va.—Commonwealth v. Webster, 
8 Gratt. 702, 49 Va. 702. 

26 C.J. p 1156 note 38. 

20 . Ky.—Board of Councilmen of 
City of Frankfort v- Rice, 61 S.W. 
2d 614. 249 Ky. 771. 

25 C.J. p 1156 note 39. 

RestraixLt held illegal 
A restraint under a capias pro 
fine which is not signed by the issu- 
ing justice, which does not show the 
amount due or unpaid on the fine, 
and which was executed four days 
after its return day, is illegal.—Ex 
parte Palvado, 129 S.W.2d 306, 137 
Tex.Cr. 308. 

21. Ky.—Board of Councilmen of 
City of Frankfort v. Rice, 61 S.W. 
2d 614, 249 Ky. 771. 

25 C.J. p 1156 note 39 [c]. 

22 . Ky.—Board of Councilmen of 
City of Frankfort v. Rice, supra. 

23. Tenn.—Cagle v. State, 6 
Humphr. 391. 
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expressiy award a capias pro fine for its collec- 
tion,^*^ the writ may issue in the absence of an 
order in the judgment for its issuance,-^ uniess the 
judgment imposing' the fine expressiy provides some 
other mode for its enforcement.-® It has been held 
that the fact that execution against property may 
or may not issue does not prevent the incarceration 
of defendant under capias pro It appears 

that a capias pro fine can issue at any time before 
the judgment is paid althoiigh an execution against 
property does not issue.-^ Even where the right to 
issue a capias pro fine is suspended by the levy 
of a fieri facias, yet where the property levied on 
is released, the suspension ceases and the capias 
may be issued.^^ Where a judgment in a criminal 
case is void, a capias pro fine issued in furtherance 
of execution and enforcement of the judgment is 
also void,^® and where a judgment for a fine is 
merged in security, such as a replevin bond, giyen 
and accepted under statutory authority, a capias 
pro fine cannot properly be issued thereafter.^^ Im- 
prisonment on a wrongfuUy issued capias pro fine 
may be prevented bj' injunction in the proper 


court.2^ 

Capias ad satisfaciendum. ' A capias ad satisfaci¬ 
endum in the form appropriate to civil cases was 
not issuable at common law for enforcing the pay- 
ment of fines,^^ although a different rule obtains 
under statute in some jurisdictions.^^ 

§ 11. - By Imprisonment 

As a general rule, a fine may be enforced by im¬ 
prisonment. 

As a general rule, the right to impose a fine gives 
authority to compel payment of the fine by impris- 
onment,35 even in the absence of a statute especial- 
ly providing therefor ;36 and where the punishment 
for the offense is a fine, it is a part of the sentence 
that he stand committed until the fine is paid.37 

Imprisonment of defendant until the fine is paid 
is no part of the penalty for the offense, but is 
merely a means of compelling obedience to the judg¬ 
ment of the court.^s If he refuses to pay, he is not 
sentenced to a term in prison; the duration of hi.*i 
imprisonment is in his own control;^^ by paymenf 


Va^—Commonwealth v. Webster, 8 
Gratt. 702, 49 Va. 702. 

25 C.J. p 1156 note 40. 

24. Va.—Commonwealth v. Webster, 
supra. 

25* Ky.—Farris v. Dozier, S2 S.W. 
615, 26 Ky.L. 802—Long v. Wood, 
78 Ky. 392. 

Va.—Commonwealth v. Webster, 8 
Gratt 702. 49 Va. 702. 

25 CX p 1157 note 42. 

26. U.S.—In re Teuscher, C.C.Mo., 23 
F.CaS.No.13,846. 

27. Tex.—Ex parte Cook, 188 S.W. 
979, 80 Tex.Cr. 77. 

25 C.J. p 1157 note 44. 

28. Tex.—Ex parte Cook, supra. 

25 C.X p 1157 note 45. 

29. Ky.—Faris" v. Commonwealth, 3 

B.Mon. 79. : 

23. Tex.—^Ex parte Grimes. 195 S.W. 
858, 81 Tex-Cr. 405. 

31. Ky,—Commonwealth v. Merri- 
gan, 8 BtESh 131. 

32- Ky.—Bedford v. Lewis, 36 S.W. 
2d 852, 238 Ky. 124. 

33l II S-—Ex parte Watkins, B.C., 7 
Pet 568, 8 E.Ed. 786. 

25 C.J. p 1157 note 51. 

34. U.S.—Ex parte Watkins, supra. 
StC.^—Atty.-Gen, v. -Baker, 30 S.CL 
Eki. 521. 

25 ax p 1157 note 52. 

35- U.S.—Cahill v. Biddle, C.C.A^ 
Kan., 13 F.2d 827. 

lS’'ev.—Ex parte Converse, 198 P. 229, 


230, 45 Nev. 93, citing Corpus Ju¬ 
ris. 

25 C.X p 1157 note 54—16 C.X p 1367 
note 2. 

Porfeiture of spcdfic sum 
Since a provision for forfeiture of 
a specific sum is equivalent to the 
imposition of a fine for that amount, 
a statutory provision that one con- 
victed shall ‘"forfeit" a specific 
amount authorizes imposition of a 
fine and the imprisonment of p-c- 
cused until it is paid.—Ex parte 
Alexander, 39 Mo.App. 108. 

Special judge of City court has 
all the duties and powers of the 
mayor or city court, and one of 
these duties is to issue a commit- 
ment to enforce a judgment which, he 
has pronounced. , Such commitment 
is an execution to enforce the valid 
part of the judgihent and is not a 
supplemental proceeding.—Hunniciitt 
V. Frauhiger, 158 N.E, 572, 199 Ind. 
5(>V : 

3S. U.S.—Ex parte Garrison, D.C. 
Cal., 297 F.,509. 

37. Mo.—Ex parte Secrest, 32 S.W. 
2d 1085, 326 Mo. 837. 

25 C.X p 1157 note 55. 

Uecessity of order 

Under some statutes* defendant 
cannot be impriponed under an order 
of court assessing a fine, wl^out ari, 
ordei* that he be committed uptil the 
fine is paid.—Ex parte .BoUer, 106 
P, 548, 3 Okl.Cr, 384. 

38. U.S.—U. S. V. Ridgewood Gar- 

ment Co., D,C.N.Y., .44 F.Supp. 
435. . 
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Cal.—Ex parte Huewitt, 282 P. 406 
102 Cal.App. 24. 

Del.—Mullin v. State, on Complain* 
of Williams, 194 A. 578, 8 W.W 
Harr. 533. 

Mont.—State v. Sorenson, 210 P. 752 
65 Mont 65. 

N.Y.—McKinney v. Hamilton, 26 NR. 
2d 949, 282 N.Y. 393. 127 A.L.R. 
1283, reversing 13 N.Y.S.2d 786, 257 
App.Div. 1661, affirming 16 N.Y.S.2d 
140, 170 Misc. 270, reargument de- 
nied 14 lNr.T.S.2d 1001, 257 App.Div. 
1085—City of Buffalo v. Murphy, 

[ 239 N.Y.S. 206, 228 App.Div. 279, 

followed in City of Buffalo v. 
Heimburg, 239 N.Y.S. 219, 228 App- 
Div. 753. 

OkL—Harry v. State, 58 P.2d 340, 5$ 
Okl.Cr. 302—Ex parte Wagner, 5*0 
P.2d 1135, 58 Okl.Cr. 161—Ex parte 
Autry, 50 P.2d 239, 58 Okl.Cr. 88. 
S.D.=—Foertsch v. Jameson, 204 N.W. 

175, 48 S.D. 328. 

25 C.X p 1157 note 56. 

Pemales 

A female can be committed to the 
county jail to enforce payment of a 
fine, notwithstanding a statute pro¬ 
viding that every female p6rs'on who 
shall be convicted of any offense 
punishable by imprisonment shail be 
sentenced to the state induetrial 
farm for women, since impris^nmen;^ 
for nonpayjgaent of a hne js not pup- 
ishment in^icted for the commission 
of the offense.—State ex rei. Grant y. 
Gihson, 26 P.2d 284, 285, 138 Kan. 
457, quoting Corpus JtLrls. 

39w ’hr.Y.—llaft V. Norman, 155 N. 
Y.S. 238, 92 ^isc. i85. 
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of the fine fie can at any time secure his release, 
as discussed infra § 12. The sentence is not, there- 
fore open to the objection that the magistrate ren- 
dering it has no jurisdiction of offenses which are 
pnnishable by imprisonment.^o 

The practice and authority for directing that one 


ordered to pay a fine stand comrriitted until it is 
paid is now commonly provided by statute and, 
although there is authority to the contrary,^^ even 
in the absence of a provision in the judgment that 
defendant should be imprisoned on making default 
in payment of the fine, the law, under such a stat¬ 
ute, supplies the deficiency.'*^ This is a proper 


jll,—Newton V. Locklin, 77 

103 _Matter of Bollig, 31 111. 8S— 

Brown v. People, 19 111. 613. ^ 

4X, Alaiska.—U. S. v. Stromberger, 
9 Alaska 6S9. 

jj]._people V. Isonhart, 259 Ill.App. 
9. 

lowa.—State v. McCoy, 194 N.W. 265. 
1S6 lowa 27S. 

Mont.—State v. G-riebel, 211 P. 331, 
65 Mont. 390. 

Nev.—Bx parte Converse, 198 P. 229. 
130, 45 Nev. 93, Quoting Corpus 
jnris. 

_People V. Harris, 274 N.T.S. 

171 , 153 Misc. 390. 

Obio.—Kobler v. State, 156 N.E. 510, 
24 Ohio App. 272. 

Okl-Odom V. State, 95 P.2d 916, 68 
Okl.Cr. 117. 

25 C.J. p 1158 note 61—16 C.J. p 1368 
note 4. 

Coadition of probation 
The imposition of a fine as a con- 
dition of probation is not a judgment 
imposing fine within a statute .pro- 
viding that a judgment that defend¬ 
ant pay a fine may also direct that 
he be imprisoned until the fine be 
satisfied.—Ex parte McVeity, 277 P. 
745, 98 Cal.App. 723. 

j^piisonmeiLt li^Ld maaidafeory, un¬ 
der the statute, unless the fine is sat- 
isfied by actual payment.—Ex parte 
Smith, 242 P. 284, 33 Okl.Cr. 175. 

Cknmty ordiuauce may authorize 
eourt to impose jail sentence as al- 
tematrve to payment of fine levied 
thereunder.—People v. Sayre, 70 P- 
2d 546, 26 CaLApp.2d Supp. 757. 

jndgment constxued 

Judgment held fo impose ^ sen¬ 
tence of six months’ imprisonmeht, 
hut to give the party convicted the 
opportunity to escape such punish- 
ment by the payment of a fine, rath- 
er than to provide for imprisonment 
for ndnpayment of the fiiie.—Ex 
jwtrte Pkankovitch., 213 P. 39, 190 Cal. 
433. , . . 

Statute coustmed 

A statute, prescribing, as punish,- 
ment for public drunkenness, a :^ne 
'To be paid in money" does not mean 
tl^ defendant may not be senten,ced 
td hard labor if he fail or retuse tb 
pay the fine. The statute is to guard 
against pasmient in depreciated fine 
and forfeiture claims issxied by Ihe 
«Siuty.—Chambers v. ‘ State; 157 Biy, 
230, first case, 26 Ala-App. 200, cer¬ 
tiorari denied 157 So. 230, second 
case, 229 Ala. 328. 


Stay hond 

(1) Under some statutes, if defend¬ 
ant shall be fined on a conviction for 
a misdemeanor, and shall stay ’ the 
collection of such fine by executing 'a 
stay bond, and thereafter shall fail to 
pay the fine so sfayed within the time 
fixed, he shall be committed until he 
shall ha ve served out the fine or shall 
have paid it,—Ex parte Taylor, 45 P. 
2d 1110, 57 Okl.Cr. 149—Ex parte 
Bailey, 296 P. 998, 50 Okl.Cr. 53. 

(2) The fact that the, stay bond has 
been forfeited and suit to recover the 
penalty has been ordered does not 
affect this nile.—Ex parte Colbert, 
5 P.2d 765, 52 Qkl.Cr. 392. 
Xrnaathorized fine 

Imprisonment for nonpayment of a 
fine wliich is in excess of that au- 
thorizsd by statute is improper.—^Ex 
parte Brandamour, 108 So. 895, 91 
Fla. 883. 

Federal conrf» 

(1) Under 18 U.S.C.A. § 569, the 
court has been held to have discre^ 
tionary power to order defendant im- 
prisoned in case of his failure to pay 
a. fine. ^ 

U.S.—Vollmer v. U. S., C.C.A.Tex.. 
2 P.2d 551—U. S. V. Ridgewood 
Garment Co,. D.C.N.T., 44 F.Supp. 
435 —u. S. V. Smith, E.C.Pa., 28 P. 
Supp. 726—^Wampler v. Hili, D-C. 
iPau, 11 F.Supp. 540. 

D.Cj—G reen v. Pe^, 65 F.2d 809, 62 
App^D.C. 176. 

(2) This statute impliedly provides 
for imprisonment for nOnpayment of 
fines.—U. S. V. Pratt, D.C.N.H., 23 F. 
2d 333—U. S. V. Wampler, D.C.Md,, 
10 F.Supp. 609. 

(3) The intention to take from 
court its authority to commit de¬ 
fendant until fine is paid, or defend¬ 
ant is otherwise discharged accord- 
I ing to law, should clearly appear 

from provisions of statute and should 
not rest on inference.—U. S. v. 
Ridgrewood Garment Co., D.C.M.Y., 44 
F.Supp. 435. 

42. Ariz.—Smith v. State, 233 P. 23, 
37 Axiz., 262—Stuaxt V. State, 282 
P. 276, 36 Ariz. 28—Dunbar v. Ter- 
ritory, 50 P. 30, 5 Ariz. 184. 
lITiine, pxb tono ordar 

Where conviction and sentence im- 
posiBg.fine Apd imprisonment did not 
provide an altemative of furtljer im¬ 
prisonment for nonpayment of fine 
and ' did not order IniprisNDnment df 
defendant for nonpayment of fine, 
trlal cotLrt waA without' jurisdiction, 


when time of imprisonment expired, 
to make an additional order impris- 
oning defendant until the fine was 
paid, not exoeeding a certain sum per 
day.—Ex parte Claudette, 69 P.2d 
1021, 21 CaI.App.2d 688. 

Subsequeirt wri t t en judgment 

Where court orally pronounced 
against one convicted of driving a 
motor vehicle while he was intox- 
icated, a fine and a jail sentence, and 
two days later the judge signed. a 
written judgment containing the ad¬ 
ditional provision that on motorist's 
failure to pay the fine he miist serve 
an additional day in jail for eyery 
two dollars of the fine, remaining 
unpaid, the additional provision was 
invalid.—State ex rei. Perry v. Gar- 
echt, 297 N.W. 132, 70 N.B. 699. 
pi federal conrts 

(1) In the federal conrts, if the 
directi on for imprisonment until the 
fine is paid is omitted from the judg¬ 
ment, the remedy by execution is ex- 
clusive,—Hili v. U. S-,ex rei. Wamp¬ 
ler, Pa., 56 S.Ct. 760, 298 tr.S, 460, 80 
L.Ed. 1283—U. S. v. Ridgewood Gar¬ 
ment do., D.C.N.Y., 44 F.Supp. 435— 
U. S. V. Smith, D.C.Pa., 28 F.Supp. 
726. 

(2) It is discretionary with the 
court to order defendant imprisoned 
in case of his failure to pay a fine; 
and if the court does not direct such 
imprisonment, the clfeirk is acting 
without authority when he makes 
such an entry a part of the commit- 
ment.—Boyd v. Archer, C.C.A.Wash., 
42 F.2d 43, foliowed in, C.ClA.Ga., 
Van Gofder v- Aderhold, 61 F.2d 1044. 

(3) It has been held, however, that 
a sentence to pay fine in crimina! 

, case implies commitment of defend¬ 
ant until fine is paid or he is other- 
wisfe legally discharged, whether sen¬ 
tence does or does not include in 
addition to fine specific term of im- 
prisonment.-^U. S. v. Wampler, D.C. 

1 Md., 10 F.Supp. 609. 

In IKiLttesotn. it has been held that 
one Sentenced to pay a fine in a 
justice's court cUnnot be imprisoned 
to enforce phyment, unless the jus^ 
tiee so determines whea» the sentence 
is pronounced and therein specifles 
the duration of the confinement for 
nonpayment.—State v. Rice, 177 N.W. 
348, 145 Minn. 359. 

43. Mo.—Ex parte Campbell, App., 

197 S.W. 1658. 

Okl.—^Ex parte Rames, 93 P.2d 765. 

67 Okl.Cr. 235—^Ex Parte Clem- 

mons, 225 P. 184, 27 OM.Cr. 50. 
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means for tbe collection of a fine, and is not re- 
garded as a part of the punishment.*^^ Some of 
these statutes are confined to cases of misdemean- 
ors and do not authorize imprisonment for the non- 
payment of a fine imposed as part of the punish- 
ment on a conviction for a felony;^^ ^nd before the 
court has jurisdiction to provide, on a conviction 
for a felony, a term of imprisonment for failure to 
pay a fine, such procedure must be authorized un¬ 
der the act providing the punishment for the crime, 
or must be otherwise provided for by law.'^® Un¬ 
der statutes in some jurisdictions, where the party 
is convicted of an offense and sentenced to pay a 
fine, it is within the discretion of the court to order 
his imprisonment untii the fine is paid.^'^ It is gen- 
eraJIy held that a person sentenced to pay a fine 
may be imprisoned for nonpayment under a general 
law* authorizing imprisonment for nonpayment of 
fines, although the particular statute under which he 
was convicted contains no provision for enforcement 
of the fine by imprisonment.In some jurisdictions 
where ali offenses are statutory and punishments 
are regulated by statute, it is held that a court has 
no authority to commit for nonpayment of a fine 
in the absence of statute specifically authorizing the 
commitment.'^^ If a statute imposing a fine pre- 


scribes another method for its enforcement, the 
court has no authority to sentence one convicted 
of violating the statute to imprisonment for the 
nonpayment of the fine imposed.^^ Since a provi- 
sion for forfeiture of a specific sum is equivalent 
to the imposition of a fine for that amount, a stat¬ 
utory provision that one convicted shall “forfeif" 
a specific amount authorizes imposition of a fine 
and the imprisonment of accused untii it is paid.5i 

The imprisonment*' for the nonpa 3 Tnent of fines 
and the statutes providing therefor have been re- 
peatedly held not to be in violation of constitution- 
al prohibitions.^^ 

Where hoth fine and imprisonment are imposed. 
As a general rule, where the punishment for an of¬ 
fense is both fine and imprisonment, the court may 
order defendant, for a failure to pay the fine, to be 
imprisoned, and that such imprisonment begin aft- 
er the expiration of the term fixed as a punishment 
for the crime.^3 some jurisdictions it is held 
that a statute which provides for imprisonment in 
default of payment of fine extends only to cases 
where a fine alone is imposed, and not to cases 
where both imprisonment and fine are specified as 
the punishment.^^ In other jurisdictions, however,. 


Or.—Harlow v. Clow, 223 P. 541, 110 
Or. 257. 

GoximiitmeD.t for term and flue is 
brpad enough to require commitment 
untii the fine is paid.—Ex parte 
Baker, 35 P.2d 285, 56 Okl.Cr. 139. 
To carry ont senteiice and jndgment 
Judgment imposing jail sentence 
and fine on accused and remanding 
him to custody of sheriff to carry 
out sentence and judgment was 
equivalent to judgment requiring ac¬ 
cused to be confined in jaii untii fine 
was paid or satisfied.—State ex rei. 
Marasco v. Mundell, 256 N.W. 519, 
127 Neb. 673. 

44. Cal.—Ex parte Garrison, 223 P. 
64, 193 Cal. 37. 

Nev.—^Ex parte Converse, 198 P. 229, 
230, 45 Nev. 93, quoting Corpns Ju¬ 
ris. 

16 C-J. p 1368 note 5. 

45- Ohio.—Smith v. State, 24 Ohio 
ar.Ct. 140. 

Xu Arkansas where there is no pro¬ 
vision made for imprisonment on 
failure to pay the fine provided for 
iu the act denouncing the crime, a 
fin:€» imposed as a part of the pun- 
isbment for a felony cannot be en- 
forced by imprisonment.—BurreZl v. 
State, 16® S.W.2d 218, 203 Ark. 1124 
—25 C.J. p 1158 note 62 [a]. 

4jS. . S^egislature has power to fix 
the penalty of imprisonment for non- 
paym^t nf fine and costs in felony 
cases.—^l^urrell v. State, 16Q aw.2d 
218, 203 Ark. 1124. 


r47. Neb.—Luther v. State, 124 N.W. 
117, 85 Neb. 674. 

25 C.J. p 1158 note 63. 

In Arizona, under a statute pro¬ 
viding that a judgment directing that 
defendant pay a fine may also di- 
rect that he be imprisoned untii the 
fine be satisfied, and specify the ex- 
tent of imprisonment, which must 
•not exceed one day for every dollar 
of the fine, a judgment providing 
that defendant be fined and that he 
be delivered or remanded to the cus¬ 
tody of the sheriff untii such fine is 
paid is void.—Dunbar v. Territory, 50 
P. 30, 5 Ariz. 184. 

46. U.S.—Ex parte Garrison, B.C. 
Cal., 297 F. 509. 

Cal.—Ex parte Irvin, 271 P. 202, 205 
Cal. 411—Ex parte Glavich, 239 P. 
708, 196 Cal, 723—Ex parte Garri¬ 
son, 223 P. 64, 193 Cal. 37—Ex 
parte Huewitt, 282 P. 406, 102 Cal. 
App. 24—People v. Magoni, 238 P. 
112, 73 CalJ\.pp. 78—Ex parte 

Adams, 214 P. 467, 61 Cal.App. 239 
—Ex parte Kinney, 200 P. 966, 53 
Cal.Ai>l). 792. 

L#a.—State v. Sharp, 100 So. 454, 156 
La, 358. 

25 C.J. p 1158 note 64. 

4B, Ohio.—Brown v. State, II Ohio 
276. I 

16 C.J. p 1307 note 3—25 C.J. p 1158 
note 65. 

sa N.Y.—People v. Stock, 50 N.Y.g. 
483, 26 App.Div. 564, affirmed 51 
N,E. 1092,, 157 N.Y. 681—People v. 
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Hazard, 52 N.Y.S. 670, 23 Misc. 
477. 

51. Mo.—Ex i>arte Alexander, 39 Mo. 
App. 108. 

52- Nev.—Ex parte Converse, 198 P 
229, 45 Nev. 93. 

Or.—Harlow v. Clow, 223 P. 541, 542, 
110 Or. 257, citing Corpus Juris. 

I 25 C.J. p 1158 note 68. 

53. Alaska.—Gozovich v. Sullivan, T 
Alaska 197—Ex parte Vendetti, 6 
Alaska 381. 

Fla.—Thomas v. State, 76 So. 780, 74 
Fla. 200. 

Idaho.—State v. Anderson, 174 P. 124^ 
31 Idaho 514. 

La.—State v. Sharp, 100 So. 454, 156 
La. 358—State v. McGuire, 94 So.. 
896, 152 Da. 953. 

Nev.—Ex parte Converse, 198 P- 
229, 45 Nev. 93. 

Okl.—Ex’ parte Autry, 50 P.2d 239„ 
58 Okl.Cr. 88—Ex parte WalkeD 
236 P. 919, 31 Okl.Cr. 36. 

Wash.—State v. Tullock, 203 P. 932,^ 
118 Wash. 496. 

25 C.J. p 1159 note 70. 

54. Cal.—Ex parte Wadleigh, 23 P,. 
190, 82 Cal. 518—People v. Velarde, 
188 P. 59, 46 CaLApp. 520. 

25 C.J. p 1159 note 71—16 C.J. p 1368 
note 7. 

Justices’ and i>olice couxts 

The construction of the statute re- 
lating to superior courts, as set forth 
in the text, should be given to a sim- 
ilar . statute relating to justices* and 
police courts.—People v. Sayr^ 70 P^ 
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the applicatiori of similar statutas is not so limit- 
nor is it necessary that the part of the sen- 
tence imposing- imprisonment should be enforced 
before requiring defendant to work out his fine,^® 

Necessitv of first proceeding against property. 
Apart from express statutory requirement,^^ it is 
not a condition precedent to the power to imprison 
that an eifort should have been made first to sat- 
isfy the fine out of the property of defendant.^S 

Place of confinement. As a general rule, where 
the sentence is to pay a fine and in default of pay- 
ment to be imprisoned, the imprisonment may and 
should be in a common jail or workhouse, rather 
than in a prison or penitentiary.^^ Under some 
statutes authorizing imprisonment for the nonpay- 
ment of a fine, if the primary punishment includes 
a term of imprisonment in a prison, the convict 
may be required to serve out his fine in the same 
institution and need not be transferred to a county 
jail for this purpose.®^^ The intent of a statute pro- 
viding that no person shall be committed to the pen- 
itentiary, reformatory, or other state institution for 
the recovery of a fine has been held to be to pre- 
vent defendanfs sentence to the penitentiary, re- 
formatory, or other state institution from being ex- 


§ 12 

tended by compelling him to submit to further im¬ 
prisonment to pay his fine.®^ Under such a statute, 
where the primary punishment includes a term of 
imprisonment in the state prison, it is proper to 
order that, if at the expiration of the penitentiary 
sentence the fine is not paid, defendant should be 
confined in a county house of correction until the 
fine is paid or worked out.®^ Of course, a convict- 
ed person cannot be sentenced, on nonpayment of 
a fine, to confinement in a place not authorized by 
the statute providing for the places of confinement 
in such cases. 

A statute authorizing the imprisonment of federal 
prisoners for the nonpayment of fines does not, in 
the absence of express provision, confer authority 
to imprison in the state prison.®^ 

§ 12. - Duration of Imprisonment and 

Discharge Therefrom 

a. In general 

b. Discharge from imprisonment 

a. In General 

Ordinarlly, under the various statutes, a person sen¬ 
tenced to pay a fine may be imprisoned until the fine 
has been pard or settied in accordance with law. 


2d 546, 550, 26 Cal.App.2d Supp. 757, 
dting- CJorpxis Juris. 

In larortli nakota, under Comp-L. 
1913, § 0157, providing that a judg- 
ment of a “fine only” may also direct 
that defendant be imprisoned until 
the same is satisfied, the word “only” 
limits the authority of the justice of 
the peace to imprison for fine to 
cases where the punishment inflicted 
is a fine only and in no other case. 
—Ex parte Salhus, 247 N.W. 401, 63 
N.D. 238. 

55w Idaho.—State v. Goodrich, 196 P. 
1043, 33 Idaho 654. 

25 C.J. p 1159 note 72—16 C.J. p 
1368 note 8. 

.56. Tex.—Ex parte Stephens, 127 S. 

W, 819, 59 Tex.Cr. 177. 

16 C.J. p 1368 note 9. 

57. Mich-—Sheldon, v. Hili, 33 Mich. 
171. 

K.T.—People Y. Rochester, 8 N.T.St. 
Rep. 291. 

25 C.J. p 1159 note 73. 

58. Neb.—State ex rei. Marasco v- 
Mundell, 256 K.W. 519, 127. Neb. 
673. 

25 C.J. p 1159 note 74. 

:59. tJ.S.—Smith v. U. S., C.C.A.Ark,, 

50 F.2d 46—Bonner v. U. S., 'C.C.A. 
Ark., 46 P.2d 619, certiorari denied 

51 S.Ct. 560, 283 U.S. 851, 75 L.Ed. 
1459—McMillan v. U. S., C.C.A.Okl., 


27 F.2d 94—Cahill v. Biddle, C.C.A. 
Kan., 13 P.2d 827. 

Fla.—Alford v. State, 181 So. 839, 132 
Fla. 624—Franklin v. State, 163 So. 
55, 120 Fla. 686—^Albritton v. State, 
150 So. 607, 112 Fla. 472—Brooke v. 
State, 128 So. 814, 99 Fla. 1275, 69 
A.L.R. 1173—Sykes v. State, 82 So- 
778, 78 Fla. 167—Clifton v. State, 
79 So. 707, 76 Fla. 244—Thomas v. 
State, 76 So. 780, 74 Fla. 200. 

25 C.J. p 1159 note 75, p 1160 note 
76—16 C.J. p 1376 note 18. 

Wliere puuishmeiit for felony is 
only a fine or a term in jail, or both, 
under some statutes the imprison- 
ment for failure to pay the fine 
should be in the jail.—Johnson v. 
State, 72 S.W.2d 288, 126 Tex.Cr. 

466. 

Workhouse or jail 

There is no difference between 
workhouse and jail in relation to con¬ 
finement under sentence for default 
of fines and costs in criminal cases, 
—State V. Sherrill, 27 Ohio N.P.,N.S., 
31. 

Iu Oklahoma 

(1) Imprisonment in the state pen- 
itentfary to enforce payment of fine 
and costs has been held to be unlaw- 
ful.—Ex parte Farve, 79 P.2d 1034, 64 
Okl.Cr. 326—Ex parte Autry, 50 P. 
2d 239, 58 OkLCr. 88, expressly over- 
ruling Ex parte McCoy, 281 P. 813, 45 
Okl.Cr. 52. 

(2) This rule has been followed 
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even where the sentence was a term 
in the penitentiary and to pay a fine 
and costs.—Ex parte Wagner, 50 P.2d 
1135, 58 Okl.Cr. 161. 

(3) Prior to the decision in Ex 
parte Autry, supra, it had been held 
that, when a judgment in a criminal 
action imposed confinement in the 
state penitentiary and in addition 
thereto a fine and costs, defendant, 
at the termination of the confine¬ 
ment specified, could be held in pris¬ 
on until such fine and costs were 
paid at the rate of one dollar a day. 
—Ex parte Meyers, 24 P.2d 1011, 55 
Okl.Cr. 75—Ex parte Eurick, 288 P. 
467, 143 Okl. 280—Ex parte McCoy, 
281 P. 813, 45 Okl.Cr. 52. 

60. U.S.—Haddox v. Richardson, W. 
Va., 168 F. 635, 94 C.C.A. 90—U. 
S. V- Wampler, D.C.Md., 10 F-Supp. 
609. 

S.D.—Foertsch v. Jameson, 204 N.W. 

175, 48 S.D. 328. 

25 C.J. p 1160 note 77. 

61. 111.—People V. Stavrakas, 167 N. 
E. 852, 335 111. 570. 

62. 111.—People V. Mangano, 188 N. 

E. 475, 354 111. 329—People v. 

Stavrakas, 167 N.E. S52, 335 111. 
570. 

63. 111.—People V. Barney, 200 111. 
App. 531. 

64 :. U.S. — ^In re Greenwald, C:C.Cal., 
77 F. 590. 

I 16 C.J. p 1377 note 33. 
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In many and probabJy most of tbe States, the 
duration of the imprisonment for nonpayment of 
fine is expressiy re^Iated by statutes,®^ and the 
imprisonment imposed cannot exceed the time as so 
limited.®® Ordinarily, under the various statutes, 
it is proper to provide in the judgment that de¬ 
fendant shall be imprisoned until the fine has been 
paid or settied in accordance with law,^^ and a com- 
mon provision for the satisfaction of fines is for a 
per diem credit for the time imprisoned.^^ It has 
been held that a statute providing that defendant 
who is adjudged to pay a fine may be committed 
until the fine is paid, but prescribing no particular 
term of imprisonment, does not authorize a com- 


mitment for a specific term uniess the fine is *"sooe- 
er paid.”^^ Some statutes limiting terms of impris- 
onment in a county or city jail apply only to mis- 
demeanors and have no application to such impris- 
onments for failure to pay a fine imposed on con- 
viction for a felony.^^ In the absence of a statute 
limiting the duration of the imprisonment to en- 
force the payment of a fine, it seems that the con- 
viet may be imprisoned for an uniimited time in 
default of payment of the fine.'^^ A constitutional 
provision forbidding indefinite imprisonment is not 
violated by a sentence imposing a fine and direct- 
ing the commitment of defendant until it is paid,’^2 
for the reason that the punishment is the fine, and 


65. U.S.—U. S. V. Wampler, D.C.Md., 
10 F.Supp. 609. 

Ala.—Ex parte Etheridg-e, 103 So. 66, 
212 Ala. 466—Thompson v. State, 
77 So. 967, 16 Ala-App. 387. 

OkL—Ex parte Walker, 236 P. 919, 31 
Okl.Cr. 36. 

25 C.J. p 1160 note 81. 

PailTire to provide work 

In IVest Virg-inia, where a person 
has been sentenced to confinement in 
the county jail to pay a fine and 
costs, and to work on the county 
roads or in the preparation of road 
materials, under the provisions of 
Code 1931, 17-15-1, he cannot be de- 
tained for more than ten days after 
the expiration of the term of im¬ 
prisonment for the payment of the 
fine and costs, as provided in Code 
1931, 50-18-9, uniess he is furnished 
work on the county roads, or in the 
preparation of road materials.—State 
V. Stephenson, 164 S.E. 38, 112 W.Va. 
218. 

JndgmaiLt shonld define term of im¬ 
prisonment as required by statute.— 
State V. Dill, 196 N.W. 9S2, 197 lowa 
208—State v. Lrudden, 194 N.W, 49. 
196 lowa 275—State v. WiUiams, 191 
N.W. 790, 195 'lowa 374. 

SturpeiLded sentence 

The fact thftt more than twc years 
had elapsed since the imposition of 
a fine, which was improperly sus- 
pended, and the taking of defendant 
into custody to enforce the fine does 
not relieve defendant of serving time 
for the fine, as he is not within a 
statute providing that no convict 
shall be held in continuous confine¬ 
ment for failure to pay a fine for a 
period of more than two years.— 
Cameron v. Thompson, 173 So. 422, 
178 Miss. 434, 

66 . Ala.—Thompson v. State, 77 So. 
967, 1$ Ala.App. 387. 

Ga.—^Davis v. State, 117 S.E. 267, 
30 Ga.App- 183. 

67. 111.—People V. Welch, 162 N.E. 
113, 331 III. 20—People V. Laven-* 
dowski, 160 N.E. 582, 329 III. 223. 

Wash.—State v. Tullock, 203 P. 932, 
118 Wash. 496. 


Commitment mnst he definite as 
to when the imprisonment shall com- 
mence and terminate.—^People v. 
Welch, 162 N.E. 113, 331 111. 20. 
Termination on payment 

A sentence imposing imprisonment 
by way of compelling payment of a 
fine is bad if it does not provide that 
the imprisonment shall have a defi¬ 
nite outside limit, and that it shall 
end as much earlier as the fine is 
paid.—Brownbridge v. People, 38 
Mich. 751. 

On revooatiott oT parole within 
term of sentence by police court, 
prisoner is not entitled to release 
until balance of fine is paid,—Simons 
V. Walston, 255 P. 975, 123 Kan. 574. 
Pederal conrts 

(1) The district courts of the . Unit¬ 
ed S^tes, including the supreme 
court of the District of Columbia, 
may, in default of payment of a fine, 
commit a defendant to jail until the 
fine is paid. 

U.S.—U. S. V. Ridgewood Garment 
Co., D.C.N.Y.. 44 F.Supp. 435. 

D.C.—Dodd V. Peafc, 47 F.2d 430, 60 
AppJD-C. 68. 

<2) District court has no authority 
to impose specific term of additional 
imprisonment in default of payment 
of fine.—U. S, V. Wampler, D.C.Md., 
10 F.Supp. 609. 

(3) Under Code T. 18, §5 155, 165, 
the police court of the District of Co¬ 
lumbia may, in default of payment of 
a fine, commit defendant for such a 
term as the court thinks right and 
rfroper, not to exceed one year.— 
Dodd V. Peak, supra. 

68 . lowa,—-State -v. Gillman, 210 N. 
W. 435, 202 lowa 428—State v. El¬ 
iis, 192 N.W. 802, 196 lowa 407. 
Mont.—State v. Griebeh 211 P. 331, 
65 Mont.. 390—^tate v. Sorenson, 
210 P. 752, 65 Mont. 65. 

^Pa.;—Commonwealth v, Bostek, 9 pa. 
Dist. & Co. 632, . 7 Pittsb.Leg.J. 885, 
27 UaclLJur. 224. 

„25 aj. p 1161,note 87.,, , , , , , 

Jnstices’ eorirts 

Statute allowing pne to j pay fine 


by confinement in jail at rate of three 
dollars per day applies alone to con- 
viction before justices of the peace. 
—^Ex parte McLaughlin, 60 S.W.2d 
786, 124 Tex.Cr. 40. 

Statute held to supersede prior stet, 
ute 

Tex.—Ex parte Polly, 15 S.W.2d 16, 
111 Tex.Cr. 431, followed in Rowley 
V. State, 15 S.W.2d 1118, 112 Tei. 
Cr. 163. 

Validity 

The statutes providing for allow- 
ance of different amounts daily as 
credits on fines and costs, assessed 
against persons sentenced to work 
or imprisonment in jail on convic- 
tions of misdemeanors when unable 
to pay such fines and costs. In dif¬ 
ferent counties according to their 
populations, are unconstitutional as 
not giving equal protection to ali ci^- 
zens of state.—Ex parte Ferguson, 
132 S.W.2d 408, 137 Tex.Cr. 494, fol¬ 
lowed in Ex parte Patterson, 132 S. 
W.2d 411, 137 Tex.Cr. 504, Ex parte 
Williams, 132 S.W.2d 411, 137 Tex. 
Cr. 514, Ex parte Tates, 132 S.W.2d 
412, 137 Tex.Cr. 515, and Ex parte 
Sudderth, 132 S.W.2d 412, 137 Tex.Cr. 
506, 

69. Va.—Ex parte Marx^ 9 S.E. 475,. 
86 Va. 40. 

70. Iu Califomia 

(1) Pen.Code § 19a does not apply 
to imprisonments in the county jail 
for failure to pay a fine imposed 
in a felony case.—Ex parte Bellotti, 
54 P.2d 1115, 12 Cal.App.2d 103, hear- 
ing dfenied 55 P.2d 864, 12 CaLApp. 
2d 103. 

(2) The contrary, however, has al¬ 
so been held.—Ex parte RasmUssen, 
41 P.2d 181, 4 CaI.App.2d 263. 

TL U.S.—Grier v. Kennan, C-C.A.MO., 
64 F.2d 605, 607, citlng Corpus ant¬ 
ris.' 

25 C.J. p 1160 note 78—16 C.J. p 
note 11. 

TlZ. Kan-:—State ex reL Grant v. Gib- 
son, 26 P.2d 284, 285, 138 Kan. 457, 

, j quotinjg Corpus Jurte. 

25 aJ. p 1160 note 79—16 OJ. p 1368 
,, note 12. _ , ^ ^ M ^ 
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the committing to custody is only a means of its 

enforcement.'^^ 

Some authorities hold that the terin of imprison- 
ment for the nonpayment of a fine is not limited 
by statutes prescribing a maximum period as pun- 
ishment for the offense,but in other jurisdictions, 
sometimes by virtue of express statutory provision, 
tbe contrary is heldJ^ In some jurisdictions, in 
yiew of a statute conferring on one who is unable 
lo pay a fine, and who has been confined in prison 
thirty days for nonpayment, the right to be dis- 
charged, it has been held that the imposition of 
a term of imprisonment exceeding thirty days for 
nonpayment of a fine is improper.^e 

Concurrent sentences. A statute providing for 
the allowance of a per diem credit on unpaid fines 
for each day the prisoner remains in jail has been 
held not to authorize the application of the same 
credit at the same time to two or more fines im- 
posed on the same individual in separate sentences 
for separate violations of law.'^'^ Where by stat¬ 
ute the fine and costs are made a part of the pen- 
alty, and where a judgment and sentence on a sec- 
ond or subsequent conviction runs concurrent with 
a prior judgment and sentence, it has been held that 
the fine and costs in the subsequent judgment and 
sentence are discharged by imprisonment under the 
prior sentence in the same manner as the judgment 
of imprisonment is discharged.'^^ 

Deduction of time during unauthorized release, 
IVhere one sentenced to imprisonment for the non- 
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payment of a fine is released by the officer without 
authority, the time of his absence cannot be con- 
sidered as spent in imprisonment in satisfaction of 
the judgment. 

Reduction of imprisonment hy partiol payment. 
It has been held that one committed for nonpay¬ 
ment of a fine must remain in custody for the 
whole of the term fixed in the sentence, unless the 
whole fine is sooner paid, and that the prisoner is 
not entitled to a reduction of his term for partial 
payment of the fine.^® 

Time of commitment and suspension of sentence. 
When a person may be sentenced to pay a fine and 
also to be imprisoned as a punishment, the term of 
imprisonment for the enforcement of the fine will 
begin after the expiration of the term of impris¬ 
onment inflicted as a punishment.It has been 
held that, while a court should immediately com- 
mit defendant to imprisonment on failure to pay 
a fine imposed, yet if the court extends indulgence 
to him by giving him time in which to pay, a mit¬ 
timus subsequently issued is not void.^^ However, 
it has also been held that a court has no power to 
suspend execution of a sentence except as incident 
to a writ of error or some other legal ground; that, 
where the court has sentenced defendant to pay a 
fine and to stand committed until it was paid or, in 
default of payment, until the expiration of a pre- 
scribed period, the term of imprisonment on failure 
to pay the fine commences at once; and that, if the 
court without legal cause suspends execution of the 


73. U.S.—Grier v. Kennan, C.C.A. 
Mo., 64 F.24 605, 608, quoting Cor- 
pur Juris—United States v. Wamp- 
ler, D.aMd., 10 F.Supp. 609, 612, 
citing Corpus Juris. 

Flan.—State ex rei. Grant v. Gibson, 
26 P.2d 284, 285, 188 Kan. 457, 
quoting- Corpus Juris. 

25 C.J. p 1160 note 80—16 C.J. p 1868 
note 13. 

74. La.—State v. Shelfer, 116 So. 
825, 166 Ua. 128—State v. Scott, 
1Q3 So. 757, 158 La. 249—State v. 
Carlander, 103 So, 755, 158 La. 244 
—State V, Hebert, 103 So. 742, 158 
La. 209, afRrmed Hebert v. State 
of Louisiana, 47 S.Ct. 103, 272 U. 
S. 312, 71 L.Fd. 270, 48 A.L.R. 1102 
—State V. Gani, 101 So. 726,, 157 
La. 5—State v. Sharp, 100 So. 707, 
156 La. 531. 

SJ }.—-JPoertsch v. Jam^^son, 204 HIW. 
175, 48 S.D. 328. 

Wa^.—State y. Tullock, ^03 P. 932, 
118 Wash. 436w : 

25 C.J. p 1160 note 82. 

^ Ariz.—Sil ver v. State, 295 P. 

37 Ariz. 418. ' 

•Cal.—People v. Velarde, 188 P. 59, 
45 CalApp. 520. 


Fla.—Lyle v. Walter, 131 So. 383, 100 
Fla. 1457. 

Mich.—Howard v. People, 3 Mich. 207. 
25 C.J. p 1160 notes 83, 84. 

Justices’ or poUce courts 

Pen.Code § 1205, which is contained 
ih a title dealing with proceedings 
in the superior court and which pro¬ 
vides that the imprisonment for non¬ 
payment of a ftne shall not exceed 
the maximum period for which ira- 
prisonment might be imjjosed as a 
punishment for the offense, does not 
apply to convictions in justices’ or 
police courts, which are governed by 
Pen.Code § 1446, authorizing impris¬ 
onment for nonpayment of a fine not 
to exceed one day for each dollar of 
the fine.' donsequently, one fined in 
such a court for an offense which 
is not punishable hy imprisonment 
may be imprisoned for nonpayment 
of the fine.—Ex parte Kennerly, 214 
p: 857, 190 Cal. 774—Eix parte Hue- 
wilt, 282 P. 406, 102 Cal.Apiy. 24—Ex 
parte Maldonado, 275 P. 495, 97 Cal. 
App. 288—Jones v. Police Court of 
City of Alhambra,. 2ft0 .P. 310, 86 Cal 
App. 332. 

Extent of jurisdictioir as to punlsh- 

?9S 


ment generally see Criminal Law 
§ 386. 

Sentence held not to exceed stat¬ 
utory maximum imprisonment.—Ex 
parte Miller, 24 P.2d 766, 218 Cal. 
698. 

76. U.S.—Chapman v, U. S., C.C.A. 
Tex., 10 P.2d 124, certiorari denied 
46 S.Ct. 482, 271 U.S. 667, 70 L.Ed, 
1141. 

77. Ohio.—Anderson v. Brown, 159 
N.E. 372, 117 Ohio St. 393. 

78. Okl.—Ex parte Bell, 246 P. 893, 
34 Okl.Cr. 354. 

79. Cal.—Ex parte Vance, 27 P. 209, 
90 Cal. 208, 13 L.R.A. 574. 

sa lowSL —Galles v. Wilcox, 27 N. 
W. 816; 68 lowa 664. 

^ Wyo.-r-Fisher v. McDaniel, 64 P. 

1056, 9 Wyo. 457, 87 Am.S.IL 971. 

25 C.J- p 1161 note 89. 

82. Ind.—Mcluaughlin v. Etchison, 
27 N.E 152, 127 Ind. 474, 22 Am.B. 
R. 658. 

-25 aj. p 1161 note 90. 
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sentence until further order, and no further order 
is made until after the expiration of the period, de¬ 
fendant cannot thereafter be committed, although 
the fine remains unpaid.^^ 

b. Discharge from Imprisomnent 

Payment of the fine^ or compliance with a statute 
providtng for relief from such imprisonment, entitfes one 
imprisoned for nonpayment of a fine to a discharge. In 
the absence of a statute to the contrary, imprisonment 
for nonpayment of a fine does not relieve defendant of 
his liability for the fine. 

To authorize a discharge, there must be a striet 
compliance with the statutes prescribing the meth- 
ods by which it may be obtained.^^ As a general 
rule, defendant is entitled to his discharge when 
the amount of the fine has been fully paid;^^ when 
the fine has been remitted by the proper authori- 
ty;86 ^hen defendant has remained in custody the 
length of time required by law to satisfy the amount 
of the judgment;^'^ or when he has satisfied the 
judgment against him by complying with such stat- 
utory provisions as are in force, to enable him to 
avoid imprisonment.^^ 

A proper tender of the fine to an officer author- 


ized to accept it entities defendant to his discharge 
from further custody,^9 but, when such tender is 
made after the time which the law allows for pay- 
ing fines, it does not have the effect of payment 
entitiing defendant to a discharge.^^ 

Where a prisoner is conditionally discharged, in 
accordance with statute, it has been held that he 
may be imprisoned on failure to comply with the 
conditions.^^ 

Inabiliiy to pay. Under the theory that a fine is 
not a debt but a punishment for crime, a person in 
confinement under exeeution for the nonpayment of 
a fine imposed in a criminal proceeding is not enti¬ 
tled to the benefit of general acts passed for the 
relief of insolvent debtors,^^ unless such acts ex- 
pressly include persons imprisoned for nonpa>Tnent 
of fines but where the action to enforce the fine 
is a qui tam action to recover a penalty, civil in its 
nature and not criminal, it has been held that de¬ 
fendant is entitled to the benefit of relief under in¬ 
solvent debtors* aets.^^ Statutes in many jurisdic- 
tions, however, make special provision for the dis¬ 
charge of one imprisoned for nonpayment of a fine, 


83. Wis.—In re Webb, 62 N.W. 177, 
89 Wis. 354, 46 Am.S.R. 846, 27 L. 
R.A. 356. 

84. Mo.—Ex parte Secrest, 32 S.W. 
2d 1085, 326 Mo. 837. 

85. Ga.—Gordan v, Johnson, 55 S.E. 
489, 126 Ga. 584. 

25 C.J. p 1162 note 12. 

Acceptaace of security 

It seems that, where security is 
accepted in lieu of payment as pro- 
vided by statute, defendant cannot 
be rearrested on failurte to collect the 
fine in an action on the security.— 
Hamilton v. State, 9 Baxt., Tenn., 355, 
356—25 C.J. P 1162 note 15. 

Security as payment see supra § 6. 
Svideuce of fact 

Confinement of prisoner for non¬ 
payment of fine and costs is illeg-al 
after payment thereof, but prison¬ 
er is not entitled to discharge until 
he furnishes jailer proper evidence of 
that fact.—Hatzell v. Dover, 270 S.W. 
723, 208 Ky. 149. 

Promise of another 

It has been held that where a sher- 
iff releases a prisoner and takes the 
promise of another to pay the fine, 
he cannot afterward hold defendant 
or arrest him for not paying fine. 
—Russell V. Tatum, 30 S.E. 812, 104 
Ga. 332—Williams v. Mize, 72 Ga, 
129—^Howard v. Tucker, 77 S.E, 191, 
12 Ga.App. 353—25 C.J, p 1162 note 
16. 

SSf TeaL—Spradley v. State, 56 S.W. 
114, 23 Tex-Civ.App. 20—Ex parte 
Oook. 188 S.W. 979, 80 Tex.Cr. 77. 


87. Tex.—Ex parte Chapman, 198 
S.W. 575, 82 Tex.Cr. 119. 

25 C.J. p 1161 note 96. 

Pine not fnlly satisfied. 

Defendant who was convicted of a 
felony and sentenced to penitentiary 
while in jail for failure to pay fine 
and costs assessed on conviction for 
a misdemeanor, and was arrested on 
a capias pro fine after release from 
penitentiary and confined in jail until 
payment of balance of fine and costs 
remaining unpaid, was not entitled to 
be released from custody, where de¬ 
fendant admitted that he had not 
fully discharged fine and costs, and 
there was no proof that they had 
been remitted by the proper author- 
ities.—Ex parte Williams, 109 S.W.2d 
171, 133 Tex.Cr. 116. 

88. Mo.—Ex parte Secrest, 32 S.W.2d 
1085, 326 Mo. 837. 

25 QJ. p 1161 note 97. 

89. Ga.—Abram v. Maples, 72 S.E. 
932, 10 Ga.App. 137. 

25 C.J. p 1162 note 14. 

90. Ga.—Pappas v. Aldredge, 15 S.E. 
2d 718, 192 Ga. 482. 

91. Kan.—In re Boyd, 9 P. 240, 34 
Kan. 570. 

92. Ohio.—Boyer v. State ex reL 
Haly-Burton, 162 N.E. 38, 40, 118 
Ohio St. 582, citing Corpus Juxis, 
and followed in State ex rei. Shep- 
hard v. Miller, 174 N.E. 140, 122 
Ohio St. 616. 

25 C.J. p 1161 notes 2, 3. 

93. Ark.—Edwards v. State, 22 Ark. 
303. 

^5 C.J. p 1161 note 4. , 
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In OMo 

(1) Insolvent Debtor's Act does not 
apply to a person convicted of a 
misdemeanor and sentenced to pay 
a fine and costs and to stand com¬ 
mitted to a workhouse “until such 
fine and costs shall be paid or the 
prisoner be otherwise discharged ac- 
cording to law,” since the act spe- 
cially excepts a case in which the 
judgment requires imprisonment un¬ 
til the fine, penalty, and costs are 
paid. The phrase that such prisoner 
might be “otherwise discharged ac- 
cording to law” does not bring the 
convict within the act, as he might 
be so discharged hy pardon, parole. 
or credit on such fine, as provided 
by law, until the amount is so paid. 
—Boyer v. State ex rei. Haly-Burton, 
162 N.E. 38, 118 Ohio St. 582, fol- 
lowed in State ex rei. Shephard v. 
Miller, 174 N.E. 140, 122 Ohio St 616. 

(2) An earlier court of appeals 
case had held to the contrary, in 
which case it was also decided that 
an act prohibiting remittance of fine 
or sentence did not apply to com- 
missioner of insolvents, acting un¬ 
der Insolvent Debtors Act, and that, 
on failure of officers unanimously to 
consent to indigent prisoner's parole, 
prisoner’s only remedy was release 
by commissioner of insolvents.—ICoh- 
ler V. State, 156 N.E. 510, 24 Ohio 
App. 272. 

94. N.J.—Brophy v. Perth Amboy, 

44 N.J.Daw 217, reyerslng 43 N.J- 

Law 589. 
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iipon compliance with certain specified conditions.^^ 
To be entitled to a discharge thereunder, tTie pris- 
oner must be within the terms of the statute.^® 
One of the usual provisions under such statutes is 
that the prisoner must have served a minimum time 
l>efore he is entitled to a discharge.97 Under some 
statutes, it has been held that where fines on dif¬ 
ferent counts constitute parts of the sentence under 
one indictment or Information, and commitments 
thereon run to the same type of institution, one pe- 
riod of imprisonment of the minimum time satisfies 
the statute.^^ It is no ground for a refusal to dis¬ 
charge defendant who is unable to pay the fine that 
some of defendant’s friends are able to pay it, or 
that defendant may at some indefinite time do so if 
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he is kept in prison*^^ Ordinarily the statutes re¬ 
quire an application to the court in which the con- 
viction took place and an affidavit as to defend- 
anfs inability to pay.^ 

Imprisonment as discharging fine, Undergoing 
imprisonment for nonpayment of a fine does not in 
most jurisdictions operate to relieve defendant of 
his liability for the payment of the fine,^ and a mere 
release from imprisonment is not a release of the 
fine.^ Under some statutes, allowing defendants 
credit on fines of certain amounts for each day of 
imprisonment, the imprisonment for the full period 
operates to satisfy the judgment in full;^ and the 
prisoner may at any time pay the sum remaining 


95 . Md.—Cohen v. State, 195 A. 592, 
173 Md. 216, reargument denied 196 
A. 819. 173 Md. 216, certiorari de¬ 
nied Cohen v. State of Maryland. 
58 S.Ct. 764, 303 U.S. 660, 82 L.Ed. 
1119. 

25 C.J. p 1162 note 5. 

G^oeral statute 

The statute concerning inability to 
pay fine in misdemeanor cases is a 
“general statute” and applies to ali 
misdemeanors generally, unless there 
appears in the code a more specific 
statute dealing with some subject 
therein.—Ex parte Toung, 136 S.W.2d 
863, 138 Tex,Cr, 418. 

Prisoner held entitled to discharge 
Tex.—Ex parte Pernandez, 57 S.W.2d 
578, 122 Tex.Cr. 641. 

Bepeal 

The statute providing for relief of 
persons imprisoned and who were too 
poor to pay or secure fines and costs 
imposed by judgment of court was 
not “remediar* in character, but was 
an amendment to state's criminal 
laws prescribing punishment imposed 
for certain offenses and should be 
read into such laws as a part there- 
of. Where statute was in effect at 
time relator was convicted, relator 
was entitled to benefit of such stat¬ 
ute, notwithstanding that statute 
was repealed without saving clause 
more than month prior to time that 
relator would have been entitled to a 
release under provisions of such stat¬ 
ute,—Hutton V. State ex rei. Moore, 
131 S.W.2d 11, 175 Tenn.’ 44. 

SixLce police court of Bistrict of 
Coluzohia was a court of the United 
States for the trial and conviction' of 
pffenders against the National Pro- 
hibition Act, was also treated as a 
court of the United States for the 
relief of such convicts under the pro¬ 
visions of the National Indigent Pfis- 
oners’ Act, 18 U.S.C.A. § 641.—Green 
y. Peak, 85 F.2d 809, 62 App.D.C. 176. 

Btatuto held zuaudatbi^ 

—^Ex parte Pernandez, 67 S.W.2d 
578, 122 Tex.Cr. 641. 


Iu Alasha 

(1) Act of congress, approved May 
24, 1935, 49 U.S.St. at L. p 289. 48 
U.S.C.A. § lOla, provided that the 
district court of Alaska shall be 
deemed a court of the United States, 
within the meaning of 18 U.S.C.A. § 
641, providing for the relief of pooi 
debtors imprisoned for nonpayment 
of fines. It appears that congress 
intended that § 641 of this act should 
be made applicable to all poor con¬ 
victs imprisoned for nonpayment of 
fines in Alaska, whether they were 
confined on a judgment of the district 
court oi:- on a judgment of a justice 
of the peace.—U. S. v. Stromberger, 
9 Alaska 689. 

(2) Prior to the enactment of this 
statute, it was held that 18 U.S.C.A. 
§ 641 did not apply to the district 
court of Alaska,—In re Kehoe, 7 
Alaska 51. 

96. Fla.—Hudson v. State, 129 So. 

106, 99 I^a, 1021. 

Sxpress provlslou otherwise 

Where the statute providing for 
the relief of poor convicts qualifies 
its application by the phrase “Except 
when otherwise expressly provided,” 
a convict sentenced to imprisonment 
under a statute providing that, in 
default of payment of fine, he shall 
be imprisoned for six months is not 
entitled to the relief of the statute. 
—Violette v. Macomber, 134 A, 561, 
125 Me. 432. 

Seutence to labor iu paymeut 

Where a proper order is entered re- 
quiring the payment of a fine in la¬ 
bor at a per diem credit, defendant, 
under some statutes, cannot secure 
a discharge under the statute provid¬ 
ing for the relief of poor persons im¬ 
prisoned for fines.—People v. Her- 
man, 245 Ill.App. 94. 

97. Pa.—In re Lindsey, 16 Pa.I>fst 

1014, 23 Montg.Co. 63, 20 Tcrk-Leg. 

Rec. 206, 10 Uel.Co. 313. 

Tex.—^Ex parte Toung, 136 S.W.2d 

863, 138 Tex.Cr. 418: 
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Part payment 

Where relator was convicted of a 
misdemeanor in justice court and 
fined one dollar and costs, amounting 
to thirteen dollars and fifty cents, on 
which relator paid seven dollars and 
fifty cents, relator was not entitled 
to be released after serving two days 
in jail on ground that statute which 
would have required relator to serve 
minimum of ten days if he had paid 
nothing did not apply because rela¬ 
tor did not owe both fine and costs.— 
Ex parte Harrington, 148 S.W.2d 
1110, 141 Tex.Cr. 347. 

98. U.S.—Grier v. Kennan, C.C.A. 
Mo., 64 P.2d 605—U. S. v. Wampler, 
D.C.Md., 10 F.Supp. 609. 

99. Ohio.—In re Moore, 14 Ohio Cir. 
Ct. 237, 7 Ohio Cir.Dec. 575. 

1. 111.—People V. Windes, 119 N.E. 
297, 283 111. 251. 

2. Tex.—Ex parte Rodriquez, 73 S. 
W. 1050, 45 Tex.Cr. 76—Ex parte 
Jones, 41 S.W. 626, 38 Tex.Cr. 142. 

3. Pa.—Brown- v. Commonwealth, 6 
A. 152. 114 Pa. 335. 

25 C.J. p 1162 note 18. 
aelease by poor debtor^s oath 

(1) Defendant, relieved of impris¬ 
onment after serving the minimum 
statutory time, by tafcing the poor 
debtor's oath, is not discharged of the 
pecuniary obligatior to the govern- 
ment.—U. S. y. Pratt, D.C.lsT.H., 23 P. 
2d 333. 

(2) Under such circumstances the 
fine may stili be enforced by exeeu- 
tion.—Grier v. Kennan, C.C.A.Mo., 64 
P.2d 605. 

4- Ala.—State v. Richardson, 18 Ala. 
109. 

25 C.J- b 1163 note 22. 

5- Alaska.—^In re Kehoe* 7 Alaska 

SI. .I 

Mont.—Petelin. v. Kennedy, 75 P. 82, 
29 Mont 466. 

Work at hard labor 

Under some istatutes where the 
judgment provides that defendant 
shall Work at hard labor untU hiS 
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unsatisfied and daim his discharge.® In some ju- 
risdictions where defendant has been sentenced to 
pay a fine and costs and in case of default to serve 
a term in the county jail, and where he has sectired 
his release by giving bond to pay the fine within a 
certain time, if he surrenders himself and begins 
serving his alternative term of imprisonment before 
the bond is defaulted, an execution on the bond 
should not be enforced while he is serving* the al- 
ternarive sentence; and if the alternative sentence 
is fully satisfied, the bond should be duly canceled.'^ 

Improper discharge or escapc. If a prisoner, 
after being fined and ordered into custody, escapes 
before his term of imprisonment expires, with or 
without the consent of the officer into whose cus¬ 
tody he has been placed, he is not thereby legally 
set at liberty and may be retaken and imprisoned.^ 

§ 13. - By Application of Dcfendanfs 

Funds in Possession of Court 

Defendant^s futtds in the posseesion of the court may 
be applied in payment of a fine imposed on him. 

Where money is deposited in Heu of baii for a 
prisoner,^ or is found on the person of the prisoner 


when arrested for intoxication and searched by the 
police,iO it may be applied in pa>’ment of any fine 
imposed on the prisoner. Even though money de¬ 
posited in Heu of bail was so deposited by a third 
person, it may be applied to the satisfaction of the 
fine imposed against defendant.lt Although the 
judgment is- in the alternative and would be satis¬ 
fied by either payment or by imprisonment, the pris¬ 
oner has no right to elect to be imprisoned instead 
of thus paying the fine.i^ 

§ 14. - By Working Out 

In the absence of statutory authorization, a court ha» 
no power to sentence one on whom a fine has been im¬ 
posed to hard labor in default of the payment of the fine, 
but provision for workrng out fines is usually made by 
statute in the various jurisdictions. 

Unless so conferred by statute the court has no 
authority to sentence one on whom a fine has been 
imposed to hard labor in default of the payment of 
the fine.13 Under the statutes in many jurisdic¬ 
tions, however, subject to some modifications in 
some instances, it is proper to hire out or to put to 
Work on public improvements, on a per diem credit, 
persons who have been fined and who have default¬ 
ed in payment thereof and when the earnings of 


fine is satisfied, imprisonment is a 
complete satisfaction of the fine.— 
Commonwealth v. Winchester, 300 

5. W. 606, 222 Ky. 1^3. 

6. Or.—Murphy v. State, 250 P. 834, 
835, 119 Or. 658, 49 A.L.R. 384, 
citing Corpus Juris. 

25 C-J. p 1161 note 86. 

7. Fla.—Carver v. State, 183 So. 719, 
134 Fla. 232. 

8: Miss.—Ex parte Grayson, 61 So, 
306. 104 Miss. 242. 

25 C.J. p 1162 note IT. 

9. lowa.—^Wills V. Neilan, 55 N.W. 
527, 88 lowa 548. 

N.Y.—^People v. Laidiaw, 7 N.E. 910, 
102 N.r. 588. 

10, Fa,—McCton v. Barr, 6 Pa.Dist- 
721, U PaiCo. 669, 13 Montg.Co. 179 
—McCann v. Barr, 16 Lanc,LLBev. 
183, 13 Yorlc.Ijeg.Rec. 63. 

11. N.Y.—People v. Liaidlaw, 7 N.E. 
910, 102 N.Y. 588. 

12, Ga.—Dickson v- OfHcers of the 
Court, 136 S.E. 537. 36 Ga.App. 341 

25 C.J, p 1163 note 25. 

Supersedeas boud 

Under some statute^ whei^e de¬ 
fendant has prosecuted an appeal 
and executed a supersedeas bond, 
the supersedeas bond has the efifect 
of^ a judgment, thereby providing a 
means of collection of the fine, and 
defendant does not have the rig^t 
tb serve out the fine, hy imprison¬ 
ment.—^Tubbs V. Comnaonwealth^ 68 S. 
W.2d 236. 248 Ky. 24. j 


f 13. Ark.—Burrell v. State, 160 S.W. 
I 2d 218, 203 Ark. 1124. 

III.—People ex rei. Martin v. Kuca, 
245 Ill.App. 202. 

I 25 C.J. p 1163 note 28. 

14. 111.—People V. Allen. 30 N.E. 

2d 116, 307 IILApp; 241—People 
V. Greenberg. 30 N-B.2d 116, 307 
Ill.App. 241—People v. Ramashla, 
30 N.B.2d 117, 307 Ill.App. 241. 
VSL —Owens v. Commonwealth, 136 
S.E. 765, 147 VSL 624—Graham v. 
Commonwealth, 124 S.E. 429, 14Q 
Va, 452. 

W.Va—State v. Coniey, 160 S.E. 227, 
1X1 W.Va 19. 

25 C.J. p 1163 note 29. 

Failure to confess judgmeut 

(1) In some jurisdictions, one fail- 
ing to pay a fine assessed against 
him, or te confess, judgment there- 
for with proi^r sureties^ will be sen¬ 
tenced to hard labor for the county 
for a period sufiScient to pay the fine 
at a per diem rate.—^Harris v. State, 
189 So. 787, 28 Ala.App. 528—Allen 
V. State, 187 So. 648, 28 Ala.App. 474 
—Bryant v. State, 184 So. 288, 28 
AlaApp. 363—^Nix v. State, 166 So. 
716, 27 Ala.App. 94, certiorari denied 
166 So. 719, 232 Ala. 53—Hili vl 
State, 147 So. 448, 25 AlaApp. 400. 

(2) Where defendant cannot pay 
the entire fine, the court should al- 
k>w a confession of judgment for 
such part of the fine as defendant 
is able to m^e, with proper security, 
and impose a sentence for hard la¬ 
bor for such part as i» npt paid or 


j confessed.—Bowen v. State, 12 So- 
I 808,’ 98 Ala. 83. 

^ (3) A sentence at hard labor to pay 

a fine has been held to be improper. 
—^Henson v. State, 141 So. 718, 25 
Ala,App. 118. 

Porm. of sentence 

IIL—People V. Cary, 245 IlLApp, 100 
—People V. Herman, 245 Ill.App 
94. 

Improper return 

The return, by the superintendent 
of the penitentiary, of a prisoner, 
sentenced to the convict road gang 
to Work out time for nonpayment of 
a fine, to the sheriff of the county 
from which the prisoner was sen¬ 
tenced, under the erroneous impres- 
sion that the prisoner had completed 
his term, did not alter his position 
as a member of the convict road 
force, hut he was stili a member 
of such force, and should be retumed 
to complete his sentence.—May v. 
Dillard, 114 S.11 593, 134 Va. 70?. 

ISTot imprisomnent ,at hard labor 

A sentence to work on the pubUc 
Works of the parish is lawfully im¬ 
posed under a statut^ providing for 
the working of persons sentenced to 
the parish jail, and is not imprison¬ 
ment at hard labor.—State v. Mc- 
Guire. 94 So. 896, 152 La. 953. 

per diem 

GehefTal statute prescribing? woifc- 
ing rate was held to repeal a prior 
statute prescribing a different rate 
for fines for a speciflc offense.—^By- 
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the prisoner for such Services equal the amount of 
the fine and costs, the obligation is discharged and 
tbe prisoner is entitled to be released.^^ Some of 
these statutes are considered to be in the interest of 
the convicted person, as they authorize the shorten- 
ing of the period of imprisonment.^® .Some of such 
statutes have been held to apply only whfen the im- 
prisonment is for the nonpayment of a fine imposed 
as a punishment for a misdemeanor and not for a 
felony.^'^ It has been held that a person who is in 
custody accused of a felony cannot be hired out for 
the purpose of satisfying a fine;i^ and he is not 
entitled to credit on the fine for the period of such 
custody.^® A rule or regulation made by the pris- 
on authorities whereby it is provided that a convict 
held in custody under sentence of a court to -work 
out fines or costs shall receive credit for labor vol- 
untarily performed by him before conviction and 
while in prison awaiting trial is unauthorized and 
void.20 It has been held that a law reducing a 
per diem allowance as a credit on a fine when work- 
ing it out by manual labor can have no applica- 
tion to a judgment which was rendered and in proc- 
ess of execution prior to the passage of the law.^i 
Under some statutes a person sentenced to hard la¬ 
bor if he .defaults in paying a fine has the option 
of either paying or replevying, or serving out the 
fine,^^ and where defendant is placed at hard labor, 
he is not subject to release unless the fine is paid 
or replevied.2^ . * 

Matters conceming convict labor generally are 
discussesd in Convicts §§-13-26, the employment of 


convicts on public works generally in Criminal Law- 
§ 1992, and the requiring of labor for payment of 
costs in criminal proceedings in Costs § 461 b. 

Effect of inabUiiy to work. Some statutes pfermit 
a person working out his fine to be discharged on 
the ground of inability to wbrk. Under such stat¬ 
utes there must be a sufficient showing of such ina- 
bility.2^ By statute in some jurisdictions a fconvict 
who from age, disease, or other disability,’physical 
or mental, is unable to do manual labor, shall not 
be required to work, but shall remain in jail until 
his term of imprisonment is ended or until the fine 
and costs’ charged against him are discharged at the 
rate of one dollar for each day of such confinement 
in jail.^S t 

Effect of invalidity of contractores bond. Where 
a person sentenced to pay a fine and committed to 
jail in default of payment thereof has been released 
under a county convict bond which is void, he may 
be arrested.2® Under such circumstances it has 
been held that the fact that he may have settled 
with his hirer or principal in the bond does not sat- 
isfy the judgment for the fine;^'^ and that he is not 
entitled to his discharge, although he worked long 
enough to have discharged the fine which he be- 
lieved he was working out.^^ 

§ 15 . - Lien of Judgment Imposing Fine 

Under some statufjes, a Jtidflment imposikig a fine 
constitutes a lien on defendant's property. 

Some statutes provide that a judgment imposing 


bee V. Woodccwjk, 3 S.W.2d 1099, 223 
Ky. 553, 

Spedal connty road law, limiting 
convicts* credits on fines and costs 
for work on county farm, to less 
than allowsuce under,general statute, 
was held invalid.—E-x parte Sizemore, 
8 S.W.2d 134, 110 Tex.Cr. 232, 69 A. 
L.R. 430. •. , 

Statute held applioahle to x><u:tlcTllar 
offenses 

Ul.— ^^eople V. HassiX, 173 hf.E; 3^, 
341 111. 286. 74 A.ER. 307. 

Ky.—Bybee v. Woodpock; 3 S.W.2d 
, 10^9,.223 Ky. 553. 

Statute apxfiicahle « ^ 

Cbde 1019 5 496^, providin^ that 
prisoners conflned to jail for nonpay- 
ment hf a fifie cannot he held long-er 
than three months, has no applitfation 
where^a iperisoner is sentenced to the 
convict road g-ang to <wark’ oiit tirne 
fpr tbe uonpaym^nt of a finei, buti,; tm- 
der 5 2005, he may be (held for saqc 
inont^ in view of $ 4950, ^providing 
that anyone senter^Cf^ to jail for tb?^ 
noni>ayment of a fii^e may b e hired 
out to a^one who will pay the flhe 
tar a period' not over, six months.— 


May V. Dillard, 114 S.E. 593, 134 Va. 
707. 

Statute maudatory 

Under Rash-Gullion Act, relating 
to punishment of persons convicted 
thereunder/ the court is required to 
sentence defendant convicted there- 
under to. hard labor, where he fails 
to pay his fine, and also where a jail 
sentence is inflicted.—Galloway v. 
Commonwealth, 273 S.W. 63, 209 Ky. 
501. . 

15. ICan.—Dutton v. Board of Cpm*rs 
of Ford County, 16 R.2d 949, 126 
Kan.' 567. 

111.—People V. Eebrii, 198 111.App. 
376. ' 

17. Ky.’—Sullivan v. Commonwealth^ 
10 :S.W. 530, 13 KyX. ,069. 
CoiLSpiracy tO injure prbpierty 
' Statute authorirtng misdemeanor 
convict to be requited' to wbrk out 
firie iri workhouse was held applicable 
to offense of conspiracy to injure 
property.’—People Sjtavrakae,, 167 

852, 336 ,I1L 6’^b. j , , , 

ISi^' TeiL—Ex parte .Johee, ‘ 4 ^ 1 ' S.W. 


626, 38 Tex.Cr. 142—Ex parte God- 
frey, 11 Tex.App, 34. 

19. Tex.—Ex parte Jones, 41 S.W. 
625, 28 Tex.Cr. 142,. 

20. Tenn.—Vanvabry y. Staton, 12 S. 
W. 786, 88 Tenn. 334. 

21. Tex.—Ex parte Hunt, '13 S.W. 
145. 28 Tex.App. 361. 

2^ Ky.—Commonwealth y. Winches¬ 
ter, 360 S.W. 606, 222 Ky. 103. 

23. Ky.—Commonwealth v. Winches¬ 
ter, supral 

^ Tenn.—^Vanvabry v, Staton, 12 S- 
W. 786, 88 Tenn. 334. 

25 aJ. p 1164 note 38. 

2^'., Tex.—Ex parte Anderson, 28 S. 

W. 34 Tex.Cr. 14. 

25 C.J. p 1164 note 39: ' ; ' ' '' 

26. Tex.^—Ex parte Millsap, 45 S.W, ' 
20, 39 Tex.Cr. 93—^pa^te Prioe» 
39 S.W. 369^ 37 Tex.Cr. 275^, , 

27. Tex.—Ex parte IsiEIlls^b, 45 S.W. 

ao, 39 Te£x.Cr. 93. ' ■ ; 

.r , /-s 

28- Tex,—Ex parte Ransom, 41 S-ty^w 
637, 38 Te^npr. 141. . , 
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a fine shall constitute a lien on defendant’s proper- 
ty,-® and such lien attaches immediately on the 
docketing- of the judgnient.3<> Such statutes apply 
whether the judgment is one of fine and imprison- 
ment^^ or whether it is simply a judgment for fine 
without imprisonment^- Some statutes have been 
held to create a lien on the property of defendant, 
not only in the hands of the accused, but also in the 
hands of any person possessing or holding it, after 
the arrest is made or indictment is found, until ac¬ 
cused is discharged or the fine adjudged against him 
is paid. The lien also attaches to defendant’s after- 
acquired property.^^ Where the owner of property 
is found guilty but conveys the property before en- 
forcement of the fine, the same owmer on subse- 
quently acquiring title to the property, takes it sub- 
iect to the judgment, even though in the particular 
jurisdiction the judgment would not theretofore 
have been a lien on the property.^^ 

§ 16. - Staying Collection 

Untfer some statutes the collectfon of a ffne may be 
stayed for a period by givlng a boud. 

Some statutes provide for the giving of a bond to 
stay the collection of a fine for a certain period.^® 
These statutes have been held not to infringe on the 
pardoning power vested in the executive.^® 

§ 17. Recovery Back of Fine Paid 

A fine involuntarily paid may be recovered back, but 
one voluntarity paid cannot be so recovered. 


36 C. J. S. 

A fine illegally imposed may be recovered badc 
where it was paid involuntarily or under duress, for 
cxample, where it was paid to avoid or obtain re- 
lease from imprisonment but there can be no re- 
covery where the fine, although illegally imposed, 
was voluntarily paid under a mistake of law,^8 qj. 
where the payment was induced, not because of 
threatened imprisonment but to avoid further in- 
convenience and trouble.^^ The mere fact that the 
judgment imposing a fine is void, as being in excess 
of the jurisdiction of the court, does not constitute 
a sufficient ground for recovering back money paid 
without objection or protest^^O If defendant has an 
alternative to making payment of the fine, the pay¬ 
ment must be regarded as having been voluntary 
and therefore not revocable."^^ Accordingly, where 
at the time of the payment of a fine which has been 
imposed on him, accused'has the right to an appeal 
and pays the fine before appealing, the payment 
will be deemed a voluntary one and the fine cannot 
be recovered back even though the conviction is 
set aside.^^ Where the whole transaction culminat- 
ing in palment is improper, illegal, and in defiance 
of law and defendant plays a prominent part there- 
in with full knowledge of the facts, considerations 
of public policy may preclude a recovery.^3 Nei- 
ther the court nor any federal officer has authority 
to make an agreement obligating the United States 
to repay a fine in case the statute under which it is 
exacted shall be declared to be unconstitutional, and 
the district court, in the absence of a special juris- 
dictional statute, is without jurisdiction in a suit to 


29. lowa.—Jasper County v. Spar- 
ham, 101 N.W. 134, 125 lowa 464. 

25 C-J. p 1164 note 45. 

Statute beld not impUedly repealed 
Neb.—Mancuso v. State, 242 N.W. 
430, 123 Neb. 204. 

30. N.C.—Osborne v. Board of Edu- 
cation of Guilford County ex rei. 
State, 177 S.E. 642, 207 N.C. 503. 

31. Cal.—People v. Brown, 45 P. 181, 
113 Cal. 35. 

32. Cal.—People v. Brown, supra. 

33. A]^*k-—^Western Tie & Timber Co. 
V. Campbell, 169 S.W. 253, 113 Ark. 
570, Ann.Cajs.l916C 943. 

34. lowa.—Jasper County v. Spat¬ 
ham, 101 N.W. 134, 125 lowa 464. 

35. Okl.—Ironside v. State, 148 P. 
97, 46 Okl. 41—Burkett v. State, 146 
P. 23, 44 Okl. 655. 

25 C.J. P 1164 note 53. 

36. Okl.—Burkett v. State, 146 P. 

. 23v 44 Okl. 655. 

37- B.S.—U. S. V. Rotbstein, 111., 
187 F. 268, 109 C.C.A. 521. 

25 aJ. p 1164 note 56. 

38. U-St—Deppe v. Lufkin, C.C.A. i 


Mass., 116 P.2d 483, afRrming', D. 
C., 31 F.Supp. 323. 

Mo-—Fergruson v. Butler County, 247 
S.W. 795, 297 Mo. 20, 26 A,L.R. 
1519. 

N.T.—Gubin v. City of New York, 269 
N.T.S. 46, 160 Misc. 182, reversed 
on other grrounds 276 N.T.S, 515, 
154 Misc, 547—^Novara v. Wyoming 
County, 259 N.T.S. 932, 144 Misc. 
920. 

Ohio.—Ocean Accident & Guarantee 
Corporation v. Reynolds, 30 Ohio 
N.P..N.S., 550. 

Pa.—^Torado v. Commonwealth, 9 Pa. 

Dist & Co. 314. 

26 C.J. p 1164 note 57. 

Incideutal expense 

The clerk of court and the judge 
are limited, in paying out fundas re- 
ceived from fines, to the incidental 
expenses of the court, and a Fetum 
of a fine voluntarily jpaid cannot be 
considerefi an incidental expense of 
the court.—In re Dalton, 8 Alaska 
338. 

However, it has 'been indicdted, 
but not held, that even if fines wei^e 
paid voluntarily, tfiis would not pre- 
vent the recovery thereof if thiey 

79» 


were in fact unlawfully collected.— 
Rio Cape Line v. U. S., 89 CtCl. 
307. ■ 

38. Wyo.—^Houtz V. TJinta County, 70 
P. 840, 11 Wyo. 152. 

40. Mo.—Ferguson v. Butler Coun¬ 
ty, 247 S.W. 795, 297 Mo. 20,. 26 
A.L.R. 1519. 

Ohio.—Leach v. City of Xenia, 159 
N.E. 854. 26 Ohio App. 317. 

25 C.J. p 1164 note 59. 

41. N.J.—^D’Aloia v. Summit, 97 A. 
722, 89 N.J.Law 154. 

25 C.J. p 1165 note 60. 

42. Ga.—Goodwin v. MacNeill, 3 
S.E.2d 675, 188 Ga. 182. 

Ilt-^People V. Bandy, 239 IILApp. 
273. 

Nev.—State v. Pray, 94 P. 218, 30 
Nev. 206. 

N.J.—B'AlQia V. Summit 97 A. 722, 
89 N.J.Law 154. . 

TTndex some statutes it seems that 
such a payment can be recovered 
back.^-Connnonwealth v. Stamm, 57 
M<«itg.Co., Pa., 356. 

43. Me.—Houlehan v. .Kennebec 

County, 81 A. .449, 108 Me. 397, 
Ann.Cas.l9l3B 435. 
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recover a fine exacted under an unconstitutional 

Estoppcl. A person otherwise entitled to recov¬ 
er back a fine paid may be estopped by his acts and 
deciarations to set up the want of jurisdiction of 
the tribunal imposing it or the fact of duress in its 
payment.'^^ 

Persons liablc. Ordinarily a fine, if recoverable 
back, may be recovered from the person receiving 
jt.46 Under a statute prescribing both fine and im- 
prisonment for a violation of its provisions, it has 
been held that, where the person sentenced has paid 
the fine, he cannot recover it in an action against 
the justice, who imposed it, in his individual capac- 
ity, where the fine is only erroneous but not void as 
being without Jurisdiction.^7 has been held thaf 
whatever may be the defects in the proceedings 
whereby the fine was collected, the county is not 
answerable for the money so collected, unless it is 
shown to have been paid into the county treasury.^^ 
So it has been held that no action can be maintained 
against the United States for the recovery of a 
fine illegally imposed by a military commission while 
it remains in the hands of the military ofhcers.'^^ 
Where a fine has been paid under a misapprehen- 
sion of the law, the officer who imposed the fine and 
undertook to regain and refund it by an express 
promise has been held liable under such promise.^® 

Restitution after vacation of judgment. Where 
a fine illegally imposed has been paid, on reversal 
of the judgment a writ of restitution may issue 
against the parties who received the fine.^l How- 
ever, restitution is not necessarily a matter of 
right,52 being dependent on whether the payment 
was voluntarily53 or involuntarily made.^^ Recov¬ 
ery may be had, where the imposition of the fine 


was adjudged under such circumstances as to make 
it proper that restitution should be ordered, in or- 
der to restore defendant to his legal rights.^^ 
Where there is no statute prescribing the procedure 
for the restoration of a fine paid by defendant,, 
where the conviction has been reversed and a new 
trial ordered, the procedure in civil cases on rever¬ 
sal may be followed.56 A right to restitution does 
not exist after reversal by an intermediate appel¬ 
late court and during the pendency of an appeal to 
a stili higher court.^*^ 

Actions, Indebitatus assumpsit for money had 
and received, it has been held, is a proper form of 
action against the government or a county for the 
recovery back of a fine illegally collected.So, 
also, it has been held that an action for money had 
and received is the proper form of action to recov¬ 
er from a justice of the peace a fine illegally im¬ 
posed by him.^9 

Jurisdiction of an action to recover back a fine 
from a city is not vested in a municipal court of 
the city of New York.^o 

A complaint or petition in an action to recover a 
fine illegally imposed must state facts from which 
the court may determine that the payment was com- 
pulsory.®^ 

§ 18. Remission of Fine 

The power to remit fines is usually vested solely in 
the executive branch of the government, but in some ju- 
risdlctions this power may be exercised by the courts. 

The general pardoning power which is vested in 
the president and the governors of the various States 
in the United States usually extends to the remis¬ 
sion of fines,®^ and in any case the executive may 
discharge from imprisonment for nonpa 3 Tnent.^^ 


44. U.S.—U. s. V. Gettinger, N.T., 
47 S.Ct 276, 272 U.S. 734, 71 L.Ed. 
499. 

Payment under protest may be suf¬ 
ficient to overcome an estoppel, but 
no contract arises from such a pro¬ 
test obligating: the United States to 
return the fine.—U. S. v. Gettinger, 
supra. 

45. U.S.—Carver v. U. S., 4 S.Ct. 
561, 111 U.S. 609, 28 L.Ed. 540; af- 
firming 16 Gt.Cl. 361. 

25 C.J. p 1165 note 63. 

46. N.T.—Prye v. Lockwood, 4 Cow, 
454. 

47. Me.—Bragdbn v. Somerby, 56 
Me. 92. 

4S. Wyo.—Houtz V. Uinta County, 
70 P. 840, 11 Wyo. 15l 

49. U.S.—Carver V. U. S., 16 Ct.Cl. 
361, affirmed 4 S.Ct. 561, 111 U.S. 
609, ,29 UBd. 640. | 


I 50. Coma.—^Richards v. Comstock, 1 
Conn. 150, 

51, N.J.—^New Jersey S. P- C. A. v. 
Knoll, 71 A. 116, 77 N.J.Law 138. 

52, Pa.—Hazleton v. Birdie, 10 Kulp 
98—Leffingwell v. Wilkes-Barre, 4 
Kulp 494. 

53, Pa.—Commonwealth v. Gipner, 
12 A. 306, 118 Pa. 379—Common¬ 
wealth V. Barbona, 23 Pa.Dist. 
635. 

54, Mich.—People v. Wayne Coun¬ 
ty, 49 N.W. 921, 41 Mich. 223. 

25 C.J. p 1165 note 80. 

55, Pa.—^Lucas v. Commonwealth, 
24 Pa.Dist. 159. 

se. N.T.—People v. Corneli, 121 N.Y. 
S. 972, 65 Misc. 452. 

57. N.T.—People v. Corneli, supra. 

58. U.S.—Devlin v. U. S., 12 Ct.CL 
266. 
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58. Ky.—Stromberg v. Earick, 6 B. 
Mon. 578. 

Wyo.—Houtz V. Uinta County, 70 P. 
840, 11 Wyo. 152. 

60. N.Y.—Harrington v. City of New 
York, 81 N.T.S. 667, 40 Misc. 165. 

61. N.Y.—Harrington v. City of New 
York, supra. 

AUegations lield insofiELsient 
N.Y.—Harrington v. City of New 
York, supra. 

62. IlL—People ex rei. Winelaud v. 
Calhoon, 4 N.E.2d 898, 287 IlLApp. 
273. 

Tex.—Ex parte Thomas, 2 S.W.2d 
270, 108 Tex.Cr. 653. 

25 C.J. p 1168 note 32. 

Pardoning power of president and 
governors see the C.J.S. title Par- 
dons § 3, also 46 C.J, p 1185 notes 
34-37. 

63. U.S.—Pardoning Ppwer of Presi¬ 
dent, 5 Op.Atty.-Gen. p 579, 
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§ 18 

The fact that a statute directs the dispositiori to be 
made of a fine does not inter fere with the power 
of the executive to remit such fine.®^ 

When the authority to remit a fine is vested in 
one branch of the government, that authority can- 
not be usurped by any other branch.65 As a gen- 
eral rule, under the constitutions and statutes in the 
various jurisdictions, the courts cannot remit fines 
which have been lawfully and finally imposed,66 
but under the constitutions and statutes in some 
jurisdictions this power is extended to the courts.67 
Under some statutes, a court with jurisdiction con¬ 
current with that of the court imposing the fine also 
has power to remit fines,6S but such power should 
not be exercised until the court of original juris¬ 
diction has had an opportunity to reconsider its own 
judgment.69 The right to intervene, under such a 
statute, must be exercised only after a ciear case of 
abuse of discretion; and the sentence pronounced 
must stand uniess it is either illegal or unjust or 

plainiy excessive.*^® 

The authority to exercise the power to remit a 
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I fine continues until a vested right intervenes,^! but 
I thereafter it cannot be exercised.'^- The power to 
remit fines only authorizes the remission of fines in 
pursuance of the provisions of the law.'^^ pow* 
er to remit the whole of a fine includes the power 
to remit a part tbereof.74 Where a court has pow¬ 
er to remit a fine, it ought not to exercise it un¬ 
iess some good reason fpr so doing is shown.75 a 
remission of a fine should not be based on the good 
conduct of the prisoner,76 or on a comparison of 
previous fines imposed against defendant/7 ^or is 
such remission to be ordered as a matter of pri¬ 
vate interests, calculated on the basis of the effect 
of such fine on the business of the party con- 

cerned.'^6 

Where power is granted to suspend the collec- 
tion of a fine for a limited period of time, there is 
no power to make an indefinite suspension of the 
fine; and a suspension for more than the period 
prescribed is void ab initio, and not valid for such 
period.79 

Operaiion and effect. If a release is confined to 


Wis.—Manitowoc Couuty v, SuUivan, 
8 N.W. 12. 51 Wis. 115. 

64. Ark.—Fischel v. Mills, 18 S.W. 
237, 55 Ark. 344, 15 L.R.A, 395— 
Baldwin v. Scoggrin, 15 Ark. 427. 

65. Tex.—Ex parte Thomas, 2 S.W. 
2d 270, 108 Tex.Cr. 653, 

25 C.J. p 1169 note 38. 

ea. N.C.—State V. Manuel, 20 N.C 
144. 

25 C.J. p 1168 note 36. 

Cknmnissloners’ court 
The power to remit fines is vested 
in the govemor, and the commission- 
ers’ court is without jurisdiction to 
remit a fine.—Ex parte Thomas, 2 S. 
W.2d 270, 108 Tex.Cr. 653. 

Ezpiratiou of texm 

(1) The court cannot remit a fine 
after the expiration of the term dur- 
ing which it was imposed.—Com- 
monwealth v. Smith, 18 Pa.Dist. & 
Co. 460, 48 Montg.Co. 164. 

(2) It has also been held that the 
court is powerless after final judg- 
ment to remit or modify a fine, even 
thoiigh the term at which the fine 
was imposed has not yet adjoumed.— 
People ex rei. Wineland v. Calhoon, 4 
N.E,2d 898, 287 IlLApp. 273. 

CTowtic© of peace i 

After paymeht of fine legally im- 
I>osed by justice of the peace, he has 
no further jurisdiction over matter 
and no power to remit fine.-—State 
V. Seitz, 14 A.2d 710, 1 Terry, Del 
572. ’ 

llites 

A statute prohibiting courts from 
remitting parUculaf fines is valid.^ 


Madjorous v. State, 156 N.E. 916, 24 
Ohio App. 146. 

67- N-T.—People v. New York Ct, 
Spec. Sess., 156 N.T.S. 61, 170 App. 
Div. 575, affirmed 112 N.E. 1070, 217 
N.Y. 674. 

68, Scope and purpose of such stat¬ 
utes are not to be regarded as an 
aoneah—In re H'=‘rshev Parms, 24 N. 
Y.S.2d 163, 175 Misc. 641. 

68. N.Y.—In re Hershey Parms, su¬ 
pra. 

70. N.Y.—In re Hershey Parms, su¬ 
pra—People V. Kelly, 66 N.Y.S. 
733, 32 Misc. 319. 

71. Ark.—Fischel v. Mills, 18 S.W. 
237, 55 Ark. 344, 15 L,R.A. 395. 

25 C.J. p 1169 note 39. 

TTUtil payment to couuty 
Under some statutes, when fines are 
paid by prisoners, the money should ' 
SO into the county treasury, and, 
until it finds its way there, or is in 
some way appropriated to the use of 
the county, it is subject to remis- 
j sion by executive clemency. Ac- 
cordingly, where a contractor, under 
contract with county for hire of 
county prisoners, accepted, pursuant 
to agreement, defendanfs check for 
half the amount of prisoner^s fine, so 
that the prisoner, taken into custo<^ 
of sherifif for purpose of collecting 
fine or making delivery to contractor, 
was released, such contractor Oould 
not recover from defendant on the 
cbebk, paymeut of which w a-s stopped 
after the governor remitted fine.— 
Hendrix V.’ Reed, 208 S.W. mo 137 
Ark. 454. 


72. 111 .—^Meul V. People, 64 NR 
1106, 198 111. 258. 

25 C.J. p 1169 note 40, 

73. Ind.—Ryan v. State, 95 N.E. 561 

176 Ind. 281. - 

Nev.—Ex parte Connella, 111 P. 295, 
33 Nev. 380—Ex parte Shelor, 111 
P. 291, 33 Nev. 361. 

74. N.C.—State v. Twitty, 11 NC 
193. 

S.C.—State V. Williams, 10 S C L. 
26. 

75. N.Y.—People v. Kelly, 66 N.Y.S. 
733. 32 MisC; 319. 

25 C.J. p 1169. note 42. 

Agreement of district attomey 
Under the facts o-f the case the 
court stated that if the district at- 
torney would agree to a reduction of 
a fine, the ‘court was willing to be 
guided by his advice.—U. S. v. Velez, 

6 Puerto Rico Fed. 306. 

Burden 

Where defendant attacks the jus¬ 
tice of a sentence on an application 
for a remission, he must prove rea- 
sonable grounds justifying it.—In re 
Hershey Farms, 24 N.Y.S.2d 163, 175 
Misc. 641. 

Bemissioii denled, where defendant 
had an unenviable criminal record.— 
People ex rei. v. Philips, 18 N.Y-S.2d 
426. 

m N.Y.—People V. KeUy, 66 N.Y.SL 
733, 32 Misc. 319. 

77. N.T.—rln re Hershey Raimp, 24 
N.Y.S.2d 163, |75 Misc. 641. 

79- . N-T-?—In re Hershey Farms^ sp^ 

pr^ , j ’ . 

79. Nev.—^Ex parte Connella, 111 P. 
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a part of the fine, it will not be extended beyond 
that part^^ It has been held that a commutation 
merely releasing the property of defendant from 
liability does not relieve him of any personal lia- 
^jlity;8l and that a respite of the collection of a 
fine after it has been repievied does not release the 
surety in the replevy bond.^^ In order for remis- 
sion of a fine to be effective, there must be a com- 
pliance with the conditions on which it is grant- 
ed.83 

§19. Dispositiori of Proceeds in General 

The dispositiori to be made of the proceeds of fines 
is a matter of constitutional and statutory r^gulation. 


§ 19 

By the common law all fines belong to the crown, 
or in this country to the state as succeeding to the 
prerogative of the crown.^'^ Constitutional or stat¬ 
utory provisions very generally prescribe the ap- 
plication and disposition to be made of fines, and 
distribution is to be made in accordance there- 
with.^^ Accordingly, under the various constitu¬ 
tional and statutory provisions, such funds, or the 
proceeds of particular fines, or the proceeds of fines 
imposed by particular courts, should be paid over to 
the state,county,^'^ town or city,^^ fish and game 


295, 33 Nev. 380—Ex parte Shelor, 
111 P. 291, 33 Nev. 361. 

SO. Miss.—Buck V. State, 60 So. 
321, 103 Miss. 276. 

yi- lowa.—McKay v. Woodruff, 42 
N.W. 428, 77 lowa 413. 

82. Ky.—^Nall v. Springfield, 9 Bush 
673. 

83. lowa.—McKay v. Woodruff, 42 
N.W. 428, 77 lowa 413. 

25 C.J. p 1169 note 51. 

St Mass.—Bryant v. Rich's Grill, 
103 N.E. 925, 216 Mass. 344, Ann. 
Cas.l915B 869. 

25 C.J. p 1165 note 85. 

Public treasmy 

A wHlful violation of the terms 
of an injunction order would be a 
criminal contempt, and any fine im¬ 
posed would be punishment and 
would go into the public treasury*— 
Hoss V- Thousand Islalnd Park Ass’n, 
196 N.T.S. 811, 203 App.Div. 439. 

SS. Ala.—State v. Town of Spring- 
vilie, 125 So. 387, 220 Ala. 286, re- 
versingr 125 So. 385, 23 Ala.App. 
343. 

N.H.—Cofran v. Griffin, 153 A. 817, 85 
N.H. 29. 

Ohio.—^Barth v. State, 140 N.E. 650, 

107 Ohio St. 154. 

Pa.—In re Collection of Fines and 
Penalties, 14 Pa.Dist. & Co. 205. 
Tenn.—Nelson v. Loudon County, 144 
S.W.2d 791, 176 Tenn. 632, 

25 C.J. p 1166 note 86, p 1167 note 
3. 

IPaa^cular statutes construed and 
proper disposition of proceeds det^r- 
rnined 

Cal.—Los Ang-eles County v. Emme, 

108 P.2d 695, 42 Cal,App.2d 239. 
m—Galpin v. City of Chica-gro, 159 

OLApp. 135, affirmed 94 N.E. 951, 
249 111. 554. 

Md.-^Mayor and City Couhcil of Bal- 
timore V. Deegran. 161 A. 282, 163 
Md, 234. 

Ohio.^—State ex rei. Crabhe v. City of 
Cleveland, 154 N.E. 7-38, 115 Ohio 
St. 484. 

*^>ectaa aet dispasMgr of fines for 
liquor violations ia to be Oozigtruad in 
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pari materia with act disposing of 
fines generally.—State ex rei. Crabbe 
V. City of Cleveland, supra. 

88. Ky.—Conover v. Commonwealth, 
254 S.W. 901, 200 Ky. 318. 

N.T.—People v. City of Yonkers, 30 
N.T.S.2d 678, 177 Misc. 406—Peo¬ 
ple V. Town of Yorktown, 36 N.Y.S. 
2d 83. 

Pa.—^Appeal of Free, 151 A. 583, 301 
Pa. 82. 

Va.—Criner v. Town of Vinton, 170 
S.E. 562, 161 Va. 987. 

25 C.J. p 1166 note 87. 

Violations of Klgrhway liaw 

(1) Under some statutes, the pro¬ 
ceeds of fines collected for viola- 
tions of the Highway Law are pay- 
able to the state treasurer.—People 
V. Strohm, 230 N.Y.S. 183, 224 App. 
Div. 309—People v. Jones, 218 N.Y.S. 
370, 218 App.Div. 443. 

(2) The pro Vision contained in 
tke Highway Law § 280 et sea., with 
reference to payment of fines to the 
state, was intended to be of general 
application, the exception being made 
for fines collected for the violation of 
City ordinances, and hence a city, in 
order to be entitled to retention of 
fines collected, must bring itself 
within the exception by clearly es- 
tablishing that informations charged 
violations of city ordinances.—People 
V. City of Yonkers, 30 N.Y.S.2d 678, 
177 Misc. 406. 

(3) Vlllage, under such statutes, 

cannot retain fines which have been 
collectSd for violations of the vil- 
lage ordinances, when the offenses 
should have been pfosecuted under 
the Highway Law.—People v. Presi- 
dent, etc„' of Village of Ossining, 265 
N.Y.S. 621, 238 App.Div. 684, kf- 

flrmed 191 N.E, 571, 264 N.Y, 574. 

(4) The charter pro Vision of a city 
penalizing intoxicatian which vio¬ 
lat es public d.ecency is not an “act in 
reiation to the use of public high- 
ways loT motor vehicles,” within the 
meaning of the Highway Law. 
Where the officers of the city elected 
to prosecute drunken drivears only 
under such a charter provision, the 

801 


state could not recover fines thus col¬ 
lected, despite impropriety of the 
practice.—People v. City of Hornell, 
8 N.Y.S.2d 976, 256 App.Div, 113, af¬ 
firmed 9 N.Y.S.2d 792, 256 App.Div. 
113, appeal denied 11 N.Y.S.2d 551. 
256 App.Div. 1055, afl5.rmed 24 N-E.2d 
982, 282 N.Y. 555. 

State gaone aud fish departmeait 

was held entitled to fines for illegal 
fishing, collected by clerk of city 
court of Darien.—Twitty v. Britt, 158 
S.E. 360, 43 Ga.App. 168. 

87. Cal.—^Fresno County v. Shaw, 

237 P. 560, 72 Cal.App. 356. fol¬ 
io wed in City of Coalinga v. Shaw, 
237 P. 562, 72 Cal.App. 799. 

Fla.—Crandon v. Nelson-BuUock Co., 
147 So. 582, 109 Fla. 341. 

Pa.—In re Collection of Fines and 
Penalties. 14 Pa.Dist. & Co. 205. 
S.C.—State V. Stevens, 107 S.E, 906, 
116 S.C. 210. 

25 C.J. p 1166 note 88. 

Tines collected as cuudition of p>xo- 
batioxL 

Cal.—Los Angeles County v. Emme, 
108 P.2d 695, 42 Cal.App.2d 239. 

88. N.H.—Cofran v. Griffin, 153 A, 
817, 85 N.H. 29. 

N.Y.—Town of Putnara Valley v. 
Slutzky, 28 N.E.2d 860, 283 N.Y. 
334, reversing 19 N.Y.S-2d 19, 259 
App.Div. 824, appeal granted 19 N. 
Y.S.2d 1021, 259 App.Div. 834, and 
reargument denied 29 N.E.2d 665, 
284 N.Y. 590—People v. City of 
Hpmell. 8 N.Y.S.2d 976. 256 App. 
Div. 113, affirmed 9 N.Y.S.2d 792, 
256 App.Div. 113, appeal denied 11 
N.Y.S.2d 551, 256 App.Div. 1055, af¬ 
firmed 24 N.E.2d 982, 282 N.Y. 556. 
25 C.J. p 1166 note 89. 

After trlal de novo on appeal 

Under a statute providing that all 
fines recovered in a city police court 
shall be paid into the treasury of the 
City, the city is entitled to the pro¬ 
ceeds of a fine collected from a 5udg- 
ment entered, after trial de novo, in 
the Circuit court on appeal from the 
police court.—City of Maysvijle v. 
Key, 247 S.W. 374, 19T K 7 , 454, 
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§ 19 

commissioiier,®^ or to some charitable institution,^^ 
or should be devoted to the support of the public 
schools or to some other educational purpose,^^ or 
to the payment of costs in criminal proceedings 
vvhen the person convicted is insolvent^^ In the 
absence of constitutional restriction, where a stat¬ 
ute so directs, the proceeds of a fine, in whole or 
in part, may be paid to the person injured by the 
act constituting the crime,^^ but, in the absence of 
such a statute, the court has been held not to be 
warranted in directing such payment to the injured 
person.^"^ A statute making disposition of certain 


fines “collected” has been held to mean fines re- 
covered in money, and not to include fines worked 
out on streets or other public vvorks.^^ Although all 
proper deductions from the proceeds of fines should 
be made before the funds are disposed of as pro- 
vided by statute,improper deductions may not be 
made therefrom.^*^ 

The proceeds of fines should be disposed of with- 
in or at the time contemplated by the statute direct¬ 
ing such disposition,and where there has been a 
failure to pay over as directed by statute, the sum 


Tines not collecte d as condition of 
proliation 

Cal.—Los Ang-eles County v. Emme, 
108 P.2d 695, 42 Cal.App.2d 239. 

89. Utah.—Siddoway v. Utah Coun¬ 
ty, 190 P. 941, 56 Utah 310. 

25 C.J. p 1166 note 90. 

90. Wash.—Storey v. City of Seattle, 
215 P. 514, 124 Wash. 598. 

25 C.J. p 1166 note 91. 

91- Colo.—City and County of Den- 
ver V. School Dist. No. 1 in City 
and County of Denver, 30 P.2d 866, | 
94 Colo. 406. I 

Idaho.—School Dist. No. 27 of Cassia 
County V. Twin Falis, 90 P. 735, 
13 Idaho 471. 

Kan.—Holloway v. People's Water 
Co., 167 P. 265, 100 Kan. 414, 2 A. 
L.R. 161. 

Ky.—Fugua v. Hager, 84 S.W. 325, 
119 Ky. 407, 27 Ky.L. 46. 

Wis.—Emerson v. Huss, 106 N.W. 

518, 127 Wis. 215. 

25 C.jr. p 1166 note 92. 

Ei^hlished lihraries 

Statute appropriating half of po- 
lice court forfeitures, fines, and 
costs to maintenance of free pub¬ 
lic libraries in cities and towns of 
classes named, was held to be ap- 
plicable to cities and towns in which 
libraries were already established as 
well as to those where libraries were 
to be thereafter established.—City of 
Owensboro v. Board of Trustees of 
Public Library of Owensboro, 276 S. 
W. 143, 210 Ky. 482. 

Districta entitled 

A school district is not entitled to 
any of the proceeds of the fines col- 
lected under the ordinances of a city 
unless some part of its territory is 
included within the territorial limits 
of such City.—School District No. 
30 of Hali County v. School District 
bf City of Grand Isiand, Hali County, 
8» N.W. 120, 63 Neb. 44. 

96L Ga.—Dade County v. Lyemance, 
108 S.B. 825, 27 Ga.App. 420. 

25 C.J. p 1167 note 93. 

SbLvetot ooirvicted defendaats 

Officera of the court are entitled 
to reoeiv*e their fees acca*uing as re-, 


suit of prosecutions from the fine 
and forfeiture fund in cases in which 
defendants are acquitted or are un- 
able to pay such fees, but there is no 
authorization for payment of such 
fees from the fine and forfeiture fund 
in cases in which the convicted de¬ 
fendant is able to pay the costs.— 
Pound V. Faulkner, Ga., 18 S.E.2d 749. 

Statute coustrued 

(1) Under a statute providing that 
''money arising from fines, or col- 
lected on forfeited recognizances in 
the superior courts, or for a viola- 
tion of the penal laws, shall be first 
applied to the extinguishment of the 
insolvent lists of the oflicers bringing 
it into court and those of justices 
and constables pro rata, and then to 
the orders of former oificers in pro- 
portion to their claims,” a former so- 
licitor general, during whose term 
the fine was assessed and appeal 
urged, is not entitled to claim the 
fine as against the solicitor general 
in office when the fine is paid.—Lane 
V. Duke, 139 S.E. 122, 37 Ga.App. 146, 
affirmed 144 S.E. 652. 166 Ga. 849. 

(2) The approved cost bilis of the 
immediate predecessor in office of an 
incumbent are not entitled to priority 
over those of former officers, unless 
such immediate predecessor is the of- 
ficer bringing the funds into court.— 
Dade County v. Lyemance, 108 S.E. 
825, 27 Ga.App. 420. 

(3) After the costs of the officers 
who bring funds into court have been 
paid, the surplus does not belong to 
the county to the exclusion of former 
officers who have itemized bilis of 
costs approved by the court, even 
though such officers may not be the 
immediate predecessors of the incum- 
bents,—^Dade County v. Lyemance, 
supra. 

(4) Where a clerk of the sui)€rior 
court has issued subpoenas for wit- 
nesses to appear before grand jury, 
and has properly presente^ his ac- 
count therefor, and the account hag 
been allowed by the judge, this insol¬ 
vent cost will be paidi .out of the 
fines and forfeitures fund as other 
insolvent costs are paid.—Dade Coun¬ 
ty V- Lyemance, supra. 
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93. Okl.—Postelwait v. State, 228 P. 
789, 28 Okl.Cr. 17. 

25 C.J. p 1167 note 94. 

94. Pa.—Commonwealth v. Irvine, 
190 A. 171, 125 Pa.Super. 606. 

Ooutrary to public policy 
I All fines imposed go to the coun¬ 
ty, and the court erred, in a prosecu- 
tion for obtaining money by false 
pretenses, in incorporating in the 
sentence the requirement that de¬ 
fendant pay to the prosecutor a cer¬ 
tain amount of money, and such part 
of the sentence was a nullity, as con- 
trary to public policy.—State v. Ste- 
vens, 107 S.E. 906, 116 S.C. 210. 

95. Ky.—Board of Trustees of Car- 
negie Public Library v. City of Pa- 
ducah, 7 S.W.2d 858, 225 Ky. 224 
—Power V. Fleming County, 35 S. 
W. 541, 99 Ky. 200, 18 Ky.L. 61. 

96. Ala.—Culver v. Sparkman, 149 
So. 877, 25 Ala.App. 544. 

“Ciear proceeds” 

Under a constitutional provision 
appropriating the ciear proceeds of 
all penalties and forfeitures of all 
fines to the school fund, the “ciear 
proceeds'" of a fine includes the to- 
tal sum, less only the sherifTs fees 
for collection in case the fine and 
costs are not collected in full.—State 
V. Maultsby, 51 S.E. 956, 139 N.C. 
583. 

97. Court expeuses 

Where a portion of the net amount 
of all fines collected is appropriated 
to a particular purpose, the expens¬ 
es of operating the court cannot be 
deducted in determining the sum ap¬ 
propriated.—City of Owensboro v. 
Board of Trustees of Public Library 
of Owensboro, 276 S.W. 143, 210 Ky. 
482. 

Expense of hiring detectives 

Where one half of the money aris¬ 
ing from fines in the enforcement 
of the prohibition laws belongs to 
the state, municipal councUs are net 
authorized to expend or appropriate 
any of such portion for the purpose 
of hiring attorneys, detectives, or sa¬ 
cret Service officers.—State v. Felton, 
148 N.E. 230, 112 Ohio St. 519. 

98. N.T.—Becher v. Case, 277 N.Y. 
S. 7-33, 243 App.Div. 375. 
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so withheld has been held to bear interest from the 
time it should ha ve been paid.^^ Likewise, it has 
l)een held that the interest accumulated on funds 
derived from fines is to be distributed among the 
parties entitled to the principal in the same pro- 
portion.^ 

Constitutionality of statutes. In the absence of 
constitutional restrictions,^ the legislature may make 
such disposition of fines as it may deem advisable,^ 
and may change the disposition thereof at wilL^ 
Where the constitution has already provided for 
the distribution of the fine, a legislative provision 
inconsistent therewith is invalid;^ but, as in other 
cases, where the invalid part is separable from, 
and kidependent of, the remaining parts of the 
statute, its invalidity will not affect the validity of 
the remainder of the statute>.® 

In view of the fact that fines, when paid, become 
public funds, it has been held that the person fined 
cannot attack the validity of the statutory disposi¬ 
tion of the funds, and that oniy the state has the 
right to inter fere to prevent the fine from being il- 
legally diverted.'^ 

Actions for wrongful disposition. Where a dis¬ 
position unauthori 2 ed by law has been made, of the 
proceeds of fines, the right thereto may be enforced 


§ 20 

in an appropriate action.^ The action must be 
brought within the period of time limited by stat¬ 
ute and the complaint must state a catise of ac- 
tion.^® Where the statute makes a particular ap- 
propriation of the proceeds of fines iraposed in a 
police court, it is no defense in an action against 
the city that the funds have been paid into the city^s 
general revenue fund and used for other purposes.^^ 

§ 20. Rights and Remedies of Informers 

Where a statute so provides, an informer may be 
entitled to a portion of the proceeds of a fine. 

The practice of paying a moiety of fines to in¬ 
formers was in frequent use in England from very 
early times; and in this country congress or the 
legislature in fixing fines has in many cases provid¬ 
ed, with a view to sthnulating prosecutions, that an 
informer should be entitled to a part of the fine.^^ 
If a whole or any part of a fine is to go to an in¬ 
former for setting the prosecution afoot, the stat¬ 
ute must so provide.It seems that a party claim- 
ing an informeris share must be the first informer.i^ 
One may be entitled to an informer’s share by giv- 
ing Information leading to other information.15 
It is not necessary that he shall be a witness in the 
case or have such personal knowledge of the crime 
as to make him a competent witness.^® Under some 


■99. N.T.—People v. President, etc., 
of Village of Ossining, 265 N.Y.S. 
521, 238 App.Div. 684, affirmed 191 
N.E. 571, 264 N.Y. 574. 

T, 111.—Galpin v. Chicago, 109 N.E. 
713, 269 ni, 27, L.R.A.1917B 176. 

2. Pa.—In re Collection of Fines and 
Penalties, 14 Pa.Dist. & Co. 205. 

25 C.J. p 1167 note 96. 

3. Okl.—Postelwait v. State, 228 P. 
789, 790, 28 Okl.Cr. 17, citing Cor¬ 
pus Juris. 

25 C.J. p 1167 note 97. 

Ck>nrts not urithin constitutlonal pro. 
Vision 

Where a constitutional provision 
relating to the disposition of the 
proceeds of fines relates only to par- 
ticnlar courts, the legislature may 
validly provide what disposition 
shall be made of the proceeds of fines 
imposed by other courts.—In re Col¬ 
lection of Fines and Penalties, 14 Pa. 
Dist & Co. 205. 

City fnnds 

It is within power of legislature 
to appropriate money covered into 
treasury of city, which has come 
from operation of one of its depart- 
ments of government, as has been 
done by a statute appropriating one 
half of net amount pf forfeitures, 
fines, and costs collected in police 
court for use of free public library. 
—City of Owensiboro v. Board of 


Trustees of Public Library of Owens- 
boro, 276 S.W. 143, 210 Ky. 482. 

4 . Mo.—^Watson Seminary v. Pike 
County Ct., 50 S.W. 880, 149 Mo. 
57, 45 L.R.A. 675. 

25 C.J. p 1167 note 98. 

5. Fla.—State v. Board of Co.m’rs 
of Hillsborough County, 87 So. 917, 
81 Fla. 271. 

25 C.J, p 1167 note 99. 

Overtime wages 

An order of the court of industrial 
relations fixing wages for overtime 
at time and one half does not violate 
a constitutional provision, providing 
that the proceeds of fines for breach 
of penal laws shall be exclusively ap- 
plied in the several counties to the 
support of common schools.—Court 
of Industrial Relations v. Charles 
Wolfe Packing Co., 227 P. 249, 114 
Kan. 487, modifying 219 P. 259, 114 
Kan. 304. 

6. Mo.—State v. Lief, 154 S.W. 11S3, 
248 Mo. 722—State v. Newell, 41 S. 
W. 751, 140 Mo. 282—State v. Bock- 
struck, 38 S.W. 317, 136 Mo. 335. 

7 . Ohio.—Beamer v. State, 21 Ohio 
Cir.Ct 440, 12 Ohio Cir.Dec, 4. 

Okl.—Postelwait v. State, 228 P. 
789, 28 OkLCr. 17. 

8. Ark.—^Pocahontas v. State, 170 S. 
W. 89, 114 Ark. 448. 

25 C.J. p 1167 note 4. 

Action iiL natare of assompeit held 
to be the proper remedy,—City and 
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County of Denver v. School Dist. No. 
1 in City and County of Leuver, 30 
P.2d 866, 94 Colo. 406. 

9 - Ky.—Harrodsburg v. Harrodsburg 
Educational List, 7 S.W. 312, 9 
Ky.L. 605. 

N.H.—Hillsborough County v. Man- 
chester, 49 N.H. 57. 

N.C.—Buncombe County v. Asheville, 
38 S.E. 874, 128 N.C. 249- 

10. N.Y.—Green Island v. Williams, 
79 N.Y.S. 791, 79 App.Div. 26t). 

11. Ky.—City of Owensboro v. Board 
of Trustees of Public Library of 
Owensboro, 276 S.W. 143, 210 Ky. 
482. 

12. Wis.—State v. De Lano, 49 N.W. 
808. 80 Wis. 259. 

25 C.J. p 1167 notes 9, 10. 

CLaimant lield to be informer, en¬ 
titled to a share in a fine collected.— 
Smith V. Myers, 290 S.W. 459, 220 
Mo.App. 1238. 

13 . Mass.—Bryant v. Rich's Grill, 
103 N.E. 925, 216 Mass. 344, Ann. 
Cas.l915B 869. 

14 . U.S.—TJ. S. V. Simons, D.C.Mich., 
7 P. 709. 

25 C.J. p 1168 note 12. 

15. U.S.—U. S. V. Simons, supra. 

25 C.J. p 1168 note 13. 

16. Md.^—Sanner v. State» 37 A. 165. 
85 Md. 523. 

25 C.J. p 1168 note 15. 



§ 20 

statutes, an informer who attempts to aid the ac- 
cused person to escape forfeits his right to a share 
in the fine.^^ A person whose duty it is to disclose 
information, and who violates stich duty if he does 
not disclose it, cannot be an informer.^S Jt seems 
that to entitle the informer to his reward, his name 
need not be entered on the docket or appear on the 
records of the court in connection with the prose- 
cution.^^ Under some statutes in order for an in¬ 
former to be entitied to a part of the fine, his name 
must be written or indorsed on the indictment or at 
its foot,-® but, in the absence of a statute so requir- 
ing, it has been held that it is unnecessary that the 
informer sign the complaint.^i 

The judgment in the prosecution in which the 
fine is imposed should be rendered in favor of the 
state and where it is so rendered, an execution 
thereon in favor of the informer is invalid.23 The 
informeris share, if not claimed, is payable to the 
state.^'^ 

Under the various state constitutions making pro- 
vision for the application of the proceeds of fines 
to educational or other purposes,. acts of the legisla¬ 
tore giving shares of fines collected to the informers 
have been upheld in most instancesJ^ However, 
where the constitution provides for the disposition 


36 C.J.a 

of the entire amount of the fine, such statutes have 
been held unconstitutional.^® 

Actions. The right of the informer to a portion 
of the fine is complete and enforceable oniy when 
the fine has been collected.^^ Complainant, under 
a statute imposing a fine, cannot recover in an ac- 
tion of debt against the person fined that portion of 
the fine to which, by the terms of the statute, he 
may be entitied, m the absence of a special provi- 
sion to that effect.^^ Under a statute providing that 
all fines and penalties, when recovered, shaH be 
paid to the county or city where the same may be 
imposed, unless directed to be paid otherwise by 
the law imposing them, but that if there is an in¬ 
former he shall have half, unless otherwise provid- 
ed, it has been held that the state had no interest in, 
and could not maiatain, an action against a sheriff 
to recover fines which he collected and claimed as 
informeris feesA^ An interpleader proceeding be- 
tween several persons claiming an informeris share 
in a fine collected has been held to be in equity.^^ 
The burden of proof to the right to the informeris 
portion of a fine is on the person who claims to be 
the informer, or on the person who claims, as of 
right, to withhold moneys from the state on the 
ground that they belong to the informers.^^ 


FINES-^FINGEE 


FINES, FORFEmTEES, AEE PENALTIES. See 

the tities Fines, ante p 780, Forfeitures, post, and 
Penalties, also 25 C.J. p 1178 note 1-p 1215 note 40. 

PINES MANEATORUM DOMINI REGIS PER 
RESCRIPTA SUA (SCIL. BREVIA) EIU- 
OENTBR SUNT OBSERVANEIA 


FINGER. A digit of the fore limb; any one of the 
terminal or distal members of the hand.^ When 
used restrictively, the term does not include the 
thumb.3 

Phrases employing the word are set out in the 
note.'^ 


17- 3BXridence lield not to sliow that 
informer attempted to aid dynamiter 
to escape.—Smlth v. Myers, 290 S.W. 
459, 220 Mo.App. 1228. 

18. U.S.—U. S. V. Simons, D.C.Mich., 
7 F. 709. 

19 . N.H.—Northujnberland v. Coos, 
51 N.H. 557. 

20u W-Va.—State v. Parkins, 61 S.E1. 
337, 63 W.Va. 385. 

ai. Md. —Smith V. Myers, 290 S.W. 
459, 220 Mo.App. 1238. 

22. Ala.—^Bass y. State, 63 Ala. 108. 
25 C.X p 1168 note 21. 

23 . Ala.—Bass v. State, supra- 

—Dnpont r. Downing", 6 lowa 

1T2. 

24: Md.—State v. Green, 87 A. 1101, 
12«r lad. 681. 

2S. Va,—Southern Express Co. v. 
Commonweaith, 22 S.E. 809, 9^2 Va. 
59. 41 I^R.A. 436. 

25 aX p 1168 1^ 28. 


26- Fla.—State v. Hillsborough 

County, 87 So. 917, 81 Fla. 271- 

25 aX p 1168 note 29. 

27- Miss.—Grenada County v. Little, 
71 So- 871, 111 Miss. 605. 

28. N.H.—Slayton v. Marshall, 15 A. 

210, 64 N.H. 549, 1 L.R.A. 51. 

29- Md.—Sanner v. State, 35 A. 158, 
83 Md. 648. 

30. Mo.—^mith V. Myers, 290 S.W. 
459, 220 Mo.App. 1238. 

31. Md.—State v. Green, 87 A- 1101, 
120 Md. 681. 

25 C.X p 1168 note 25. 

1. A maxim meaning “The liniit;s of 
the king^s mahdates in his rescripts 
(i.e., writs) are to be dUig-ently oh- 
served.”—Peloubet Leg.Max. 

Applied in Blumfield^s Case, 5 
Coke 86a, 87a, 77 Reprint 185. ^ 

2. Century D. 

3. N.Y.—Doris v. James Butler, Inc., 

192 N-Y.S. 615, 199 App.Div. 

im - ‘ ^ ^ ' 


4. “Pinger pidnts” 

(1) The tracings of physical char- 
acteristics or the lines upon the fln- 
gers, used in establishing identity.— 
People V. Sallow, 165 N.Y.S. 915, 918, 
924, 100 Misc. 447. 

(2) History, origin, and process 
discussed. 

Nev.—State v. Kuhl, 175 F. 190, 191. 

42 Nev. 185, 36 A.L.R. 1694. 

N.Y.—People V. Sallow, supra. 

(3> As evidence in criminal prose- 
cutions see the C.J.S. tities Crim¬ 
inal Law § 616 b (2>, § 656 notes 23, 
24, § 876 notes 17-19; and EComicide 
§ 215, also 30 C.J. p 163 nqtes 99, L 

(4) Dactylography as the scientific 
study of finger prints see 25 C.J.Sv I> 
439 note 35. 
ddier phrases 

(1) **Pinger injury,’* contrasted 
with “hand injury," and held not to 
include cui in palm inch below base 
Of ihfddie flnger, severing finger ten- 
don, eVeh thou^ the finger may be 
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FININ^FINS 


^ C. J. S. 

See Fine ante page 778 note 10. 

fisings. An article consisiJing of gelatin con-^ 
taining a considerable proportion of sulphurons aeid 
or siilptite as a preservative.^ 

J*IKIQXnTO. In Spanisk law, a final settlement; 
hence, specifieally, tbe approval of an agentes ae- 
eounts.® 

FINIEE. Latin, in old English law, to end or 
finish a matter; also to fine or pay a fine.^ 

FDOS. A Latin word denoting the end.^ Defined 
as meaning an end, hence a boundary or terminus, 
a limit; also, in Law Latin, a fine.^ 

riNIS FINEM LITIBUS IMPONIT.iO 

FmSH. 

As a noun, The eonclusion or last stage of any- 
thing.ii 

As a verh, To completeA^ 

The past tense, or past participio, “finished,” has 
been employed with respect to a house^^ and a rail- 
road.^^ In the fumiture trade it has a particular 
trade meaning that an article has been yamished, 
stained, oiled, polished, or the like.^5 

Finishing, the present partieiple, has been used 
with respect to goods,^® and, in a particular con¬ 


texi, may be one of the operatians included in man- 
ufacturingA'^ 

P^irases employing the word are set out in the 

noteA^ 

FINIS BEI ATTENDENDUS EST.19 

FENIS TALIS CONOOBDIA FINALIS DIGITUE 
EO QUOD FINEM mPONIT NEGUTIO, 
ADEO QUOD NEUTRA PARS LITIGANTI¬ 
UM, AB EO DE CJETERO POTEST RECE- 
DERE.20 

FENIS UNIUS DIEI EST PRINCIPIUM ALTERI- 
US.21 

FINITIO. An ending; henee death, as the end bf 

Iife.22 

FINIUM REGUNDORUM ACTIO. In civil law, an 
aetion for regulating boundaries; the name of an 
aetion which lay between those who had lands bor- 
dering on eaeh other, to settle disputed bounda- 

ries.22 

FINORS. Those who purify gold and silver, part- 
ing them by fire and water from eoarser metals; 
and therefore, in the statute of 4 Hen. YII c 2 , they 
are also called “parters”24 

FINS. The thin extra portions of metal exuded 


involved.—Moore v. List & Weatherly 
Const Co., La.App., 144 So. 147, 150. 

(2) “Loss of fing-er.”—Doris v. 
James Butler, Inc., 192 N.Y.S. 615, 
516, 199 App.Div. 116. 

Award of damages for see Damages 
I 198 g (10). 

5. tJ.S;^—Sonoma Wine & Brandy Co. 
V. U. S., C.C.N.Y., 123 F. 999, 1000. 

6. Escriqhe Diccionario. 

7. Black L.D. 

8^ Lat—State v. Twenty-First Judi- 
cial DisL Democratic Committee, 
47 So. 405, 407, 122 La, 83. 

9. Black L.D. 

cpMstrued 

“Blpis est amic^bilis compositio et 
finalis concordia ex concensu et con¬ 
cordia domini regis vel justiciarum,’' 
litemlly “A fine is an amicable set- 
tlement and decisi ve agreement by 
<x>nsent and agreement of our lord, 
the king, or his justices,’"—Black L. 
D. ' ' 

10, A njaxim meaning "A fine p.iits 
an end to IHigation.’'—Black L.D. 

Applied in State v, Lee, 3{) ^ 1110, 
«S Conn. 265, 271, 48 Am.g:R, 202, 
LcR.A. 498. 

IL Standard D. 

12» U,S.—^Davis & Roesch Tempera- I 


ture Controlling Co. v. Tagliabue, 
N.Y., 159 F. 712, 713, 86 C.C.A 466. 
N.Y.—Stewart v. Keteltas, 22 N.Y.Su- 
per, 261, 282. 

13, Mas&^Robbins v. Blodgett, 121 
Mass. 584, 686. 

14, Pa—In re Bartol, 38 A.‘ 527, 530, 
182 Pa. 407. 

15, U.S.—In re Herrman, N.Y., 56 F. 
477, 479, 5 C.C.A. 582. 

13. Fng.—Hardcastle v. Jones, 3 B. 
& S.'153, 161, 113 E.C.L. 153, 122 
Reprint 59. • 

17. N.Y.—People, on Complaii^t of 
Strosahl v. Cross & Brown Co., 251 
N.Y.S. 138, 139, 232 App.Div.. 587. 

X& Phrases constrned 

(1) “Finished carpenter" is, a per7 

spn who can perform. all kinds pf 
carpentry work necessary in the con- 
^truction of a building from its 
foundatibn to the roof, bpth inclu¬ 
si ve.—^Hibbard v. Blane, La-Appl, 183 
So. 39, 40. ! 

(2) “Finished featber articles.*’— 

U. S. v. Gross, 12 ChCusLApp. 413, 
415. See a4^o Customs- DuUas § 
45 g .note 96- * - ,, ; 

(3) “'Finished producV^^- as indud- 
scrapi ireiv pi^ooessed ^an4 

into a proluet wbich,n4g^t.i]?a ^ftd 


as a charge in open-hearth furnaces, 
in the manufacture of steel.—Middle- 
town Iron & Steel Co. t- Evatt, 38 N. 
E.2d 585, 591, 139 Ohio St 113. 

(4) “Finish sound,” as used i)i a 
contract that castings shall finish 
sound, construed as meaning that 
they shall, when finished, be sound; 
that is, free from cracks and air 
holes, both obvious and hiddpn.—- 
Franklin Mfg. Co. v. Lanison & (Jood- 
now Mfg. Co., 75 N.E. 624, 189 Mass. 
344, 345. 

19- A maxim meaning *‘The end of a 
thjng’ i» to be attended to.^'—Black 
L.D. 

2S>k. ^ A maxim meaning **A final con- 
cord is that by which an end is put 
to the business, from which end nei- 
th^ litigant can receda’^—Morgan 
Leg.Max. 

21. A maxim meaning **T.he epd pf 
one day is the beginning of another.” 
—Black L.D. , ; 

itu, Black L.D. r 

S23. Black L.D. 

Judicial proceedings to determine 
boundaries see Boundaries, § 96 et. 

"sed: ' ''' 

24. Black LuD. 



FINS-FIRE 


sidewise from betveen grooved rolls in the manu- 
-aetnre of steel. Also called “overfills-”^^ 

FIBDFABE. Saxon, in old English law, a snmmon- 
ing forth to a military expedition, indictio ad pro¬ 
fectionem militarem.26 

FIEDIRUfCrA. Saxon, a preparation to go into tlie 

army.27 

FIEDSOCUFi. Saxon, in old English law, exemp- 
tion from military serviee.^S 

FTBDWITE» In old English law, a fine for refus- 
ing niilitarj- Service, “mulcta detrectantis militiam;” 
a mulct or penalty imposed on military tenants for 
their defanlt in not appearing in arms or eoming to 
an expedition. In a somewhat different sense^ a 
fine imposed for murder eommitted in the army; 
also an acquittance of sueh fine.^^ 

FIEE. 

As a Nomi 

In the popular understanding of the word, in 
contrast to the technieal meaning devolop^d from 
a scientific analysis of its nature and properties, it 
is an effect rather than an elementary principle;®^® 


36 C.J.g. 

and has been specifically defined as eombustion witfe 
the presence of flame or glow;3i the effect of eom¬ 
bustion the evolution of light and heat in tiie 
eombustion of bodies; the visible heat or li^t 
evolved by the aetion of a high tempeirature on cer- 
tain bodies, whieh are in consequence styled inflam- 
mable or combustible.^^ 

The term has been held equivalent to “burning” 
and 'fignition.”34 Jt has been distinguished from 
^^combustion” or “spontaneous eombustion” see 15 
C.J.S. p 242 notes 81, 84, and from “heat.”35 

As eonstrued in polieies of insurance see the CJ. 
S. title Insurance §§ 809-816, also 26 C.J. p 340 
note 45-p 342 note 86. 

Phrases employing the noun are set out in the 

footnote.36 

As a Verb 

To cause to explode also, in veterinary snrg- 
ery, to cauterize.^® 

As an Adjective 

Phrases employing the adjective are set out in 
the footnote.29 


25. U.S.—^Witherow Steel Corpora¬ 
tion V. Donner Steel Co., D.aN.T., 
31 F.2d 157, 161. 

^ Black L.D. 

27. Black L.D. 

28. Black Ii.D. 

29. Black L.D. 

30. Conn.—Lavitt v. Hartford Coun- 
ty Mut. Fire Ins. Co., 136 A, 572, 
574, 105 Conn. 729. 

In common parlance one has not 
had a "‘fire’' so longr as it has only 
bumed in the place where it was in- 
tended to burn, but the word relates 
to a “hostile” fire, 

Idaho.—Mode, Limited v. Fireman’s 
Fund Ins. Co., 110 P.2d 840, 841, 
842, 843, 133 A.L.R. 791. 

Tex-—Reliance Ins. Co. v. Naman, 6 
S.W.2d 743, 745, 118 Tex. 21. 

31. U.S-—^The Buckeye State, D.C. 
N.Y., 39 F.Supp. 344, 348. 

32. Conn.^—Lavitt v, Hartford Coun- 
ty Mut Fire Ins. Co., 136 A. 572, 
574, 105 Conn. 729. 

33. U.S.—-Western Woolen Hili Co. 
V. Northern Assur. Co. of London, 
C.C.A.Kan., 139 F. 637, 639. 

Kan,—Sun Ins. OflBlce of Ltondon v. 
Western Woolen Mill Co., 82 P. 513, 
517, 72 Kan. 41. 

Slxnilarly ezpressed 

(1) “Fire” is caused by ignition or 
eombustion.—The Buckeye State, D. 
C.N.Y., 39 F;Supp. 344, 347i'^ ■ * ' 


(2) It includes the idea of visible 
heat or light. 

U.S.—The Buckeye State, supra. 

Okl.—Security Ins. Co. of New Ha- 
ven, Conn., v. Choctaw Cotton Oil 
Co., 299 P. 882, 884, 149 Okl. 140. 
34s. Conn.—Lavitt v. Hartford Coun- 
ty Mutual Pire Ins. Go., 136 A. 
572, 574, 105 Conn. 729. 

35. U.S.—The Buckeye State, D.C.N. 
Y., 39 P.Supp. 344, 347, 

Conn.—Lavitt v. Hartford County 
Mutual Pire Ins. Co., 136 A. 572, 
574, 105 Conn. 729. 

36. Phrases constmed 

(1) “Damage by fire.”—Scully v. 
Bremer County Farmers' Mut Fire 
Ins. Ass’n, 245 N.W. 280, 282, 215 
lowa 368. 

(2) “Pire in a building,” as con- 
trasted with “burning of a building” 
see 12 C.J.S. p 759 note 41. 

(3) “Pires, storms, shipwrecks, or 
other casualty.”—Shearer v. Ander- 
son, C.C.A.N.Y., 16 P.2d 995, 996, 51 
A.L.R. 534. 

(4) “Letters of fire and sword,” in 
old Scotch law, letters issued from 
the privy council in Scotland, ad- 
dressed to the sheriff of the county, 
authorizing hlm to call for the as- 
siidance of the county to dispossess 
a tenant retaining possession con- 
trary to the order of a judge or the 
sentence of a oourt—Black L.D. 

(5> “Skln fire,” describesd as a fire 
that rtins around a room very rapidly 

Qcy^ 


and destroys light material.—Pulver 
V. Rochester German Ins. Co., 35 IIL 
App. 24, 25. 

37. Webster New Int.D. 

“Piring a large sized Coitis revolvlng 
pistol” 

Ind.—Shepherd v. State, 54 Ind. 25, 
28. 

38. Century D. 

“Pirlng a horse” defined as a 
process, or surgical operation, whieh 
is performed by puncturing bol^ 
through hide around joints with in- 
strument heated to red glow after 
aneesthetizing parts to kill pain.— 
Hartford Live Stock Ins. Co. v. Ev- 
erett, 169 N.E. 473, 474, 93 Ind.App. 
238. 

39. ‘'Pire bng” 

(1) A word of well defined and 
commonly accepted meaning, an in- 
cendiary, a pyromaniae.—Blechner v. 
Kraser, 157 N.Y.S. 25«. 

(2) It was coined about 1895, as a 
popular phrase referring to persons 
guilty of the crime of arson.—Blech¬ 
ner v. Kraiser, supra. 

"Pire escape” 

(1) A contrivance or apparatus on 
a building to enable the occupants 
to escape without injury in case of 
fire.—^English L.D. 

(2) A fire ladder is a fire escape^ 
and “fire escapes,” jqiclud^ fire lad^ 
ders of such sort and location as to 
I>ermit safe descent of persons 



FIREARMS—FIBEPBOOF 


36 C.J-S. 

riEEABMS. See the C.J.S. title Weapons §§ 1, 
6, also 68 C.J. p 4 notes 16-19, p 26 note 35. 

PIEKBOTE. See Common Lands § 4 b (2) notes 
57, 58. 

FIEECEACKER. See Explosives §§ 1, 10. 

fiee INSTJEANCE. See the title Insurance in 
Corpus Juris Secundum, also 26 C.J. p 1 et seq. 

ITREMAN or FIREMEN. Those whose duty is to 
cxtinguish fires and to protect property and life 
therefrom.^® 


FIREMEM'’S BENEFIT FTJNB or RELIEF . AS' 
SOCIATION. See generally tbe C.J.S. title Mu- 
nieipal Corporations §§ 614, 615, also 43 C.J. p 842. 
note 8-p 849 note 29. 

FIREPLACE. Tbe part of a chimney wMeh opens 
into an apartment, and in wbicb fuel is bumed; in 
a restricted sense, a place for a fire in wbicb tbe 
fuel is supported on andii*ons or is placed upon tbe 
beartb.'^! 

FIREPROOF. Ineombustible, proof against 
by eontext, reasonably depended on to resist the ae- 


caught in a building: on fire.—^West v. 
Spratling, 86 So. 32, 36, 204 Ala. 478. 

(3) The term has been held not to 
include a balcony or an interior stair- 
case in a hotel.—^West v. Spratling, 
86 So. 32, 36, 204 Ala. 478. 

(4) For some specific uses of the 
term see 25 C.J. P 1216 note 44 and 
consuit Desc-riptive-Word Index. 

Other phrases 

( 1 ) “Fire alarm,” as not necessari- 
ly requiring the ringing of a bell or 
the blowing of a whistle.—Hommel v. 
Town of Saugerties, 1 N.T.S.2d 208, 
211, 253 App.Div. 84, 

(2) “Pire alarm system” or “fire 
alarm Service” see the C.J.S. title 
Telegraphs and Telephones § 279, 
also 62 C.J. p 299 notes 75-78. 

(3) “Fire board,” “fire chief,” “fire 
commissioners,” “fire department,” or 
“fire force” and other similar terms 
see the C.J.S. title Municipal Corpo¬ 
rations §§ 591-615, also 43 C.J. p 
823 note 81-p 849 note 29, and consuit 
Descriptive-Word Index. 

(4) “Fire brick” see ll C.J.S. p 
878 notes 7-11. 

^5) “Pire clay” see 14 C.J.S. p 1197 
note 96. 

(6) “Pire damp” see the C.J.S. ti¬ 
tle Mines and Minerals § 3, also 25 
C.J. p 1216 notes 36, 37. 

(7) “Pire department vehicles” as 
privileged under traffic regulations 
see the C.J.S. title Motor Vehicles 
§§ 372, 373, also 42 C.J. p 1026 note 
36-p 1027 note 56. 

(8) “Pire district” as municipal 
subdivision see the C.J.S. title Mu¬ 
nicipal Corporations § 81, also 43 
C.J. p 150 note 55-p 151 note 57. 

(9) “Pire division,” as describing 
One or more flreproof compartments 
in same building.—St. Paul Fire & 
Marine Ins. Co. v. Lipsitz, Tex,Civ. 
App., 295 S.W. 343, 346. 

(10) “BTre door,” as a fireproof 
barrier for closing openings to pre- 
vent the spread of fire.—People v. 
One Hundred and Thirty-One Boerum 
St Co., 135 N.E. 327, 328, 233 N.T. 

m. 


(11) “Pire engine,” defined as an 
engine, the primary purpose of which 
is to extinguish fires.—^Des Moines 
Water Co.’s Appeal, 48 lowa 324, 329. 

(12) “Fire engine house,” power of 
municipality to acquire, furnish, and 
hold, see the C.J.S. title Municipal 
Corporations § 959, also 43 C.J. p 
1332 notes 53, 54. 

(13) “Pire exit” is a reasonable, 
practicable, safe exit.—Keefe v. Ann- 
paul Realty Co., 213 N.Y.S. 637, 642, 
215 App.Div. 301. 

(14) “Pire flghting machine” is an 
instrument of public utility designed 
and used exclusively for putting out 
fires.—^American-La Prance Fire En¬ 
gine Co. V. Riordan, C.C.A.N.T., 6 P. 
2d 964, 966. 

(15) “Fire fighting operations,”^ as 
governmental function imposing no 
liability on municipality see the C. 
J.S. title Municipal Corporations § 
776, also 43 C.J. p 967 note 68-p 970 
note 3. 

(16) “Pire hunting,” as the stat- 
utory equivalent of “camp hunting” 
see 12 C.J.S. p 889 note 23. 

(17) “Fire job,” as a term some- 
times applied to the act of repairing 
a building after its partial destruc- 
tion by fire.—Monteleone v. Royal 
Ins. Co., 18 So. 472, 473, 47 L.a.Ann. 
1563, 56 L.R.A. 784. 

(18) “Fire limits” within which 
use of inflammable materials in huild- 
ings is prohibited see the C.J.S. ti¬ 
tle Municipal Corporations §§ 255, 
771, also 43 C.J. p 369 note 82-p 
370 note 98, p 960 notes 85-88. 

(19) “PTre ordeal,” defined in Sax¬ 
on and old English law, as the or¬ 
deal by fire or red-hot iron, which 
was performed either by taking up 
in the hand a piece of red-hot iron, 
of one, two, or three pounds weight, 
or by walking barefoot and blindfold- 
ed over nine red-hot plowshares, laid 
lengthwise at unequal distances.— 
Black L.D. 

(20) “Fire or other casualty,” as 
meaning some unforeseen accident of 
like character and operation as fire, 
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—Stieflen v. Darling, 163 S.E. 353, 
354, 158 Va. 375. 

(21) “ ‘Fire packed' bale of cotton”" 
is cotton which has become ignited 
in ginning process and then packed 
in bale, constituting a latent defect 
or infirmity.—Gulf, C. & S. F. Ry- 
Co. V. Downs, Tex.Civ.App., 70 S.W* 
2d 318, 320. 

(22) “Fire pan,” a vehicle, usually 
of the trailer type, used by Street 
repair crews for heating their tools. 
—Thompson v. Kansas Cky, Mo.App., 
153 S.W.2d 127. 

(23) “Fire point,” defined as the 
temperature of heated oil at which, 
upon the application to it of fire, 
combustion continues uninterruptedly 
until the oil is entirely consumed; 
distinguished from “fiash point.”— 
State V. Boylan, 65 A. 595, 596, 79 
Conn. 463. 

(24) “Fire raismg,” in Scotch law, 
willfully setting os fire buildings, 
growing or stored cereals, growing 
wood, or coalheughs.—Black DD. 

(25) “Pire regulations” see the C. 
J.S. title Municipal Corporations §§ 
254—257, also 43 C.J. p 368 note 64—p 
371 note 29. 

(26) “Pire tools,” as contrasted 
with “fuel transportation devices.”— 
U. S. for Benefit of Rhode Island 
Covering Co. v. James Miles & Son 
Co., D.C.Mass., 55 P.2d 249. 

(27) “Pire wall,” as meaning one 
that is noncombustible.—Robenson v. 
Turner, 251 S.W. 857, 860, 199 Ky. 
642. 

40. Minn.—Behr v. Soth, 212 N.W. 
461, 462, 170 Minn. 278. 

See also the C.J.S. title Municipal 
Corporations §§ 598-613 and 43 C. 
J. p 830 note 46-p 842 note 7. 

41. Century D. 

As to their use in party walls see the 
C.J.S. title Party Walls § 15, also 
47 C.J. p 1340 notes 41-43. 

42. Kan.—Diebold Safe & Lock Co. 
V. Huston, 39 P. 1035, 1038, 55 Kan. 
104, 28 L.R-A. 53. 
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tion of ordinary fires.'*® As applied to houses, it 
may include such as are not absolutely proof ag^ainst 
firesj it is intended to refer to houses built of 
brick, stone, iron, or otber material on tbe outside, 
so as to form barriers that will resist tbe action of 
ordinary fires;"^^ it excludes tbe idea that it is of 
wood, and necessarily implies that it is of some sub- 


36 c.j.a 

stanee fitted for the erection of fireproof buOd- 
ings.^s applied to safes, the tena does not meaii 
that the safe would resist heat of any partienlar 
duration, but that it is construeted of fireproof msr 
terials, such as iron, Ened with asbestos.^6 

Phrases employing the word are set out in the 
footnote.'*'^ 


43- lowa.—Lane-Moore Lumber Co. 

V. Storm Lake, 130 N.W. 924, 928, 
151 lowa 130. 

44. Tex.—Chimene v. Baker, 75 S. 

W. 330, 331. 32 Tex.Civ.App. 520. 
45- Isr.T. —Hickey v. Morrell, 7 N.E. 

321, 323, 102 N.Y. 454, 55 Am.K. 
824—Dietz v. Tetter, 54 N.T.S. 258, 
260, 34 App.Div. 453. 

46. Ark.—National Liberty Ins. Co. 
of America v. Spharler, 290 S.W. 
594, 596, 172 Ark. 715. 


47. Phrases constmed 

(1) ‘'Fireproofed lumber," as ca- 
pable of a use for which ordinary 
lumber is not adequate and is not 
adapted; and, by the process which 
has been applied to it, advanced into 
a new material adapted to a particu- 
lar use, that of making fireproof 
structures.—Myers v. U. S., N.Y., 147 
F. 204, 205, 77 C.C.A. 430. 

(2) “Fireproof materials,” as mean- 


ing: such material as would exclude 
or resist ordinary fires.—Brenham v. 
Holle, Tex.Civ.App., 153 S.W. 345, 

(3) '‘Fireproof roofs."—Lane-]tfoore 

Lumber Co. v. Storm Lake, 130 N.W 
924, 9'28, 151 lowa 130. 

(4) “Fireproof safe."—^Richardson 
V. Carlis, 128 N.W. 168, 170, 26 S.B. 
202, Ann.Cas.l913B 47. 

(5) “Fireproof warehouse."— 
Vaughan v. Matlock, 23 Ark. 9, 11. 
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FIRES 

This Titie includes buming or settmg Jire to property other tlian buildings and similar structures and 
their contents, and refusing to aid in or obstnicting extinguishment of fires; nature and extent of crirn- 
inal responsibility therefor, and grounds of defense; prosecution and punisbment o£ such acts as public 
offenses; civil liability for willful burning or setting fire; compensation for aiding extinguishiag of fires; 
liability for expense of extinguisbing fires; and investigation of origin of fires. 

Hatters nat in this Titie, treated dsewhere in this woric, see I>escriptive-Word Index 


Analysis 

Z CBIMINAL LIABILITY, §§1-8 
H liability for PENALTY, §§ 9-10 
HL CIVIL LIABILITY FOR DAMAGES, §§ 11-14 
IV. EXTINGUISHMENT OF FIRES, §§ 15-16 
V. INVESTIGATION OF ORIGIIT OF FIRES, §§ 17-18 


Sub-Analysis 

L CRIMINAL LIABILITY—p 810 

§ 1. Nature and elements of offense—^p 810 

2. - Burning another’s property—p 810 

3. -— Burning onc^s own propert}"—p 810 

4. - Refusing aid in extinguisbing fire—p 811 

5. Defenses—^p 811 

6. Indictment, information, or complaint—p 811 

7. Evidence—p 812 

8. Trial and judgment—^p 812 

_ FOR PENALTY—p 812 

§ 9. In general—^p 812 
10. Proceedings—p 813 

m. OrVIL LIABILITY FOR DAMAGES—p 813 

§ 11. Right of action and defenses—^p 813 

12. Nature, form, and election of remedy—815 

13. Actions—p 816 

14. Damages—p 818 

IV. EXTINGUISHMENT OF FIRES—p 819 

§ 15. In general—p 819 
16. Compensation ,and expenses—p 819 ^ 

V. INVESTIGATION OF ORIGIN OF FIRES—p 820 

5 17. In general—^p 820 
18. Pbwers aiid proceedings—^p 821 
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§ 1 


1. CEIMINAL LIABILITr 


§ L Nature and Elements o£ Offense 

Various offenses exist both at 'comtnon law and 
under statute arising- out of the burning or setting 
fire to property of various kinds and under certain 
conditions. Crinies involving the burning or set¬ 
ting fire to property other than buildings or similar 
structures are considered infra §§ 2-8. Criminal 
liability for failure to extinguish a fire as provided 
by statute is considered infra § 15; criminal liabil- 
ity for fires caused by negligence is considered in 
the C.J.S. title Negligence § 306, also 45 C.J. p 1371 
note 16-p 1373 note 39. The crime of arson, in so 
far as it involves the burning or setting fire to build¬ 
ings or other habitable structures, is considered in 
the title Arson. 

Examine Pocket Parts for later cases. 

§ 2. - Burning Another^s Property 

The willful and malicious burning of another^s prop¬ 
erty usuaily constitutes a punishable offense both at com- 
mon law and under statute. 

The act of willfully and maliciously burning an- 
other^s property, other than buildings and similar 
structures and their contents, such as stacks of 
hay or grain, grasses, fences, woods, and the like, 
usuaily constitutes a punishable offense.^ The act is 
punishable as a misdemeanor both at common law 2- 
and under most of the statutes relating to such 
burnings,^ although in some jurisdictions and under 
some circumstances the offense constitutes a felo- 


ny.'^ 

What acts are necessary to a conviction under 
such statutes depends, of course, on the language of 
the particular statute.'^ “Willfully” within die 
meaning of such a statute means with evil intent 
legal malice, or bad purpose,^ and the “malice” must 
have as its object some person, ordinarily the owner 
of the property and not the property itself.7 

§ 3. - Burning One's Own Property 

Statutes exist making it a punishable offense wiH- 
fully or negligentfy to set fire to one’s own property of a 
designated nature under varying circumstances. So set- 
ting fire to one^s own property to defraud an rnsurer is 
made a crime. 

Under some statutes it is a misdemeanor willfully 
or negligently to set fire to one's own woods, or 
fallow, or prairie land, or other specified areas,^ 
or to do so without giving proper notice thereof 
to the owners of adjoining lands,^ or willfully or 
negligently to let a fire kindled upon his own wood 
or prairie land escape to the injury of an adjoining 
landowner's property.lO Some statutes apply not 
only to wild or prairie land but also to cultivated 
grounds.^i The purpose of this legislation is to 
guard against disastrous conflagrations which might 
be innocently caused by an imprudent landowner.12 

Such statutes, however, do not apply to ordinary 
acts of husbandry which are conducted in a lawful 
and careful manner;!^ or to other acts which a 


1. S.C.—State V. Pope, 9 S.C. 273. 

5 C.J. p 545 note 86. 

Offense as arsott. 

(1) Under some statutes some of 
these offenses are treated as arson, 
—State V. Harvey, 42 S.W. 938, 141 
Mo. 343, affirming 32 S.W. 1110, 131 
Mo. 339—5 C.J. p 545 note 89. 

(2) It was not arson at common 
law. 

IlL—Creed v. People, 81 111. 565. 
Md.—Black V. State, 2 Md. 376. 

5 C.J. p 545 note 84. 

<3) Neither is it so under other of 
the statutes.—State v. Pope, 9 S.C. 
273. 

(4) As to whether the burning: of a 
stack of grain was anciently count- 
ed arson the authorities are not in 
acoord-—State v. Sutcliffe, 35 S.C.L. 
372. 

(5*) See the title Arson for a con- 
sideration of the crime of arson. 


, 3. Cal.—Galvin v. Gualala Mill Co., 
33 P. 93, 98 Cal. 268. 

26 C.J. p 580 note 3. 

Hay 

Stalks, stems, and other residue, 
left after bean plants have been 
threshed and bean kernel or seeds re- 
moved, are not “hay," within meaning 
of statute prohibiting malicious 
burning of hay.—State v. Choate, 238 
P. 538, 41 Idaho 251. 

4- IMev.—State v. McMahon, 30 P. 
1900, 17 Nev. 365. 

26 C.J. p 581 note 4. 

5- Va.—Erskine v. Commonwealth, 
8 Gratt. 624, 49 Va. 624. 

26 C.J. p 581 note 6. 

6. Cal.—Galvin v. Gualala Mill Co., 
33 P. 93, 98 Cal. 268. 

26 C.J. p 581 note 7. 

7. lowa.—State v. Leslie, 115 N.W. 
897, 138 lowa 104, 128 Am.S.R. 160. 

26 C.J. p 581 note 8. 

8. N.Y.—^Lawyer v. Smith, 1 Den. 
207. 

Tex.—Pipe v. State, 3 TexA.pp. 56* 

26 aJ. p 581 note. 11. 
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Besldent and nonresldent distin- 
gnished 

Under the Georgia statute nonresi- 
dents of the county are wholly pro- 
hibited from setting fires as pre- 
scribed, while residents are prohibit- 
ed from so doing except during speci¬ 
fied months on giving notice as pro¬ 
vided.—Stembridge v. Fowler, 13 S.R 
2d 523, 64 Ga.App. 426. 

9. Ga.—Stembridge v. Fowler, su¬ 
pra, 

26 C.J. p 581 note 12. 
lOk Mich.—Rogers v. Parker, 123 N. 
W. 1109, 159 Mich. 278, 34 L.RJL, 
N.S., 955, 18 Ann.Cas. 753. 

26 C.J. p 581 note 13. 

11- 111.—Nall v. Taylor, 156 HLApp. 
145, affirmed 93 K.E. 359, 247 Hh 
580. 

26 C.J. p 581 note 14. 

12- Ga.—^Acree v. State, 50 S.R 180, 
122 Ga. 144. 

26 C.J. p 581 note 15. 

13- Ga.—Aeree v. State, 60 S-E. 186, 
122 Ga. 144. 

26 C.J. p 581 note 16. 


2. Md.—Black^ V. State, 2 Md. 376. 
Tex^—PhilUps v. State, 19 Tex. 158. 



36 C.J.S. 

landowner is required to do in performance of a 
duty prescribed by statute.^^ 

Defrauding insurer. Some statutes make it a 
crime to set or cause to be set a fire to one"s prop- 
erty for the purpose of defrauding an insurer.^» 

§ 4. - Refusing Aid in Extingnishing 

Fire 

The right of fire wardens to call on others to aid 
in extinguishing fires is considered infra § 15, and 
compensation of such persons infra § 16. 

Examine Pocket Parts for later cases. 

§ 5. Defenses 

Waiver of a required notice to adjoining landowners 
of a burning is no defense to a prosecution for a fire 
set without such notice; nor is it a defense to a prose¬ 
cution for maliciously burning another’s property that 
defendant believed that he had a right to possession of 
the land on which the burned property was located. 

Under statutes requiring notice of the burning to 
be given to adjoining landowners, waiver of such 
notice by such owners is no defense to an indict- 
ment for the misdemeanor.^® On a prosecution for 
maliciously burning another^s property it is no de¬ 
fense that accused believed he had a legal right to 


§ 6 

the possession of the land on whidr the burned 
property was located.^^ 

Defenses to criminal prosecutions generally are 
considered in Criminal Law §§ 38-54. 

§ 6. Indictment, Information, or Complaint 

The indictment or Information must set forth the 
essential elements of the offense charged. 

In accordance with general rules, the indictment 
or Information shouid contain allegations showing 
that an offense is being charged.^^ It shouid charge 
aU the elements of the offense with particularity 
and clearness,^^ but it need not pursue strictly the 
language of the statute, if words of equivalent im- 
port are employed,^® indictment substantially 

in the form prescribed by the statute is sufficient.^^ 

The use of the word “unlawfully’^ in the com¬ 
plaint is unnecessary where it is manifest that the 
statute in its general terms declares an unlawful 
offense.^^ 

Charging grade of offense. The indictment 
shouid not charge the offense as of a grade other 
thah that made by the statute. 

Variance, In accordance with the general rules 
pertaining to a variance between the allegations 
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14. 111.—Checkley v. Illinois Cent. R. 
Co., 100 N.E. 942, 257 IlL 491, 44 
IuR.A.,N.S., 1127, Ann,Cas.l914A 
1201 . 

15. Ala,—Dean-State, 197 So. 53, 240 
Ala. 8.—^Newman v. State, App., 9 
So.2d 768, certiorari denied, Sup., 
9 So.2d 744. 

N.D.—State v. Isensee, 249 N.W. 898. 
64 N.D. 1. 

Burning of building or similar struc¬ 
ture for such purpose see Arson § 
2 b. 

16. N.C.—Lamb v. Sloan, 94 N.C. 534. 

17. Fla.—^Heron v. State, 22 Fla. 86. 

18. Prohibitioii of acts 

Without allegations of existence of 
conditions precedent to governor's 
right to issue proclamation prohibit- 
ing building of fires out of doors, or 
that proclamation was issued at cer- 
tain date, effective for certain time 
and covering certain sections, or that 
fire was kindled in territory designat- 
ed, complaint charges no offense.— 
State V. Merrill, 167 A. 172, 132 Me. 
103, 

Pire to defrand insiixeir 

In a prosecution for setting fire to 
property in order to defraud an in¬ 
surer thereof, an indictment other- 
wise in proper form and charging the 
offense is not bad for failure to name 
the insurer.—^Newman v. State, Ala. 
App., 9 So.2d 768, certiorari denied, 
Sup., 9 Stx2d 744, . 


19. N.C.—State v. Avery, 13 S.E. 931, 
i09 N.C. 798—State v. Simpson, 9 
N.C. 460, 

26 C.J, p 582 note 23. 

‘Tt is best for the proper admin- 
istration of justice that reasonable 
exactness and precision of statement 
be required.'"—State v. Merrill, 167 
A. 172, 174, 132 Me. 103. 

Descriptioxi of property 

(1) The property burned shouid be 
described with such particularity 
that it may be seen from the face 
of the charge that it is within the 
language of the statute on which the 
indictment is based.—Chapman v. 
Commonwealth, 5 Whart., Pa., 427, 
34 Am.D. 565—26 C.J. p 582 note 28. 

(2) Charging burning of haystacks 

is within a statute covering "goods, 
wares or merchandise or other chat- 
tels,” and “grass . . . standing in 

the field.”—State v. Harvey, 42 S.W. 
938, 141 Mo. 343, 345. 

Owii.erslU.p of the property shouid 
be averred.—Brinegar v. State, 118 
N.W. 475. 82 Neb. 55$. 

Allegations as to; 

Place of offense see the C.J.S, title 
Indictments and Informations §§ 
120—122, also 31 C.J. p 674 note 
72—p 680 note 63- 

Time of offense see the C.J.S. title 
Indictments and Informations §§ 
123-125, also 31 C.J. p 680 note 64 
-p 687 note 711 

811; 


20l Me.—State v. Merrill, 167 A, 172, 
132 Me. 103—State v. Hyman, 102 
A. 231, 116 Me. 419. 

26 C.J. p 582 note 24. 

“Building” or “kindling^» fire 

Complaint for kindling a fire out bf 
doors during suspension of open sea- 
son was held not demurrable because 
charge shouid have been that of 
building a fire, since phrases “kin¬ 
dling a fire" and “building a fire'* are 
equivalent.—State v. Merrill, 167 A. 
172, 132 Me, 103. 

“Belonious” not equivalent to “ma- 
licious or wiUful” 

Under a statute as to “willfully 
and maliciously" setting fire, an in¬ 
dictment charging that defendant 
“feloniously" set the fire is insuffi- 
cient, since the words are not synony- 
mous and the word “feloniously" is 
used to distingxiish the various class¬ 
es of offenses called “felonies" from 
those called “misdemeanors," and is 
not intended to be descriptive of any 
particular offense.—State v. Hyman, 
102 A. 231, 116 Me. 419. 

21 . AIsl—D ean v. State, 197 So. 63, 
240 Ala. 8—Newman v. State, App., 
9 So.2d 768, certiorari denied, Sup., 
9 So.2d 744. 

22. Me.—State v. Merrill, 167 A. 172, 
132 Me. 103. 

23. Md.—^Black v. State, 2 Md. 376. 

26 C.J. p 582 note 26. i 
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of an 'indictment and the proof, tiie proof must 
correspond to, and be in support of, the material 
ailegations in the indictment or information,^^ and 
if there is a variance in a material matter there 

can be no conviction.^5 

§ 7- Evidence 

In prosecutions under the various ffre statutes the 
prosecution must estabifsh the essentia! eiements of the 
offense charged beyond a reasonable doubt- 

In accordance with general rules, in a prosecu¬ 
tion under the various fire statutes the prosecution 
must prove all the essential elements of the of¬ 
fense charged -6 beyond a reasonable doubt.27 

In such prosecutions competent, relevant, and 
material evidence is admissible, while evidence not 
competent, relevant, or material is not admissible.^^ 
Thus accused may introduce competent evidence of 
any fact which tends to explain or obviate the force 


of incriminating evidence introduced against him.-> 
§ 8. Trial and Judgment 

General rules govern the tria! and Judgment in prose- 
cutions for wrongful fires. 

The rules relating to trials in criminal cases gen- 
erally, discussed in Criminal Law §§ 927-1417, ap- 
ply in the trial of prosecutions for wrongful fires. 
These rules govern with respect to the conduct of 
the trial,questions of law and fact as for the 
court or jury,^^ and instructions to the jury.33 

Jiidgmmt. The rules relating to judgments or 
sentences in criminal cases generally, discussed in 
Criminal Law §§ 1556-1622, apply in prosecutions 
for wrongful fires. Accordingly if, in the particular 
case, the offense is a misdemeanor only, a valid 
j*udgment cannot be pronounced on an indictment 
and verdict charging and finding it as a feIony.“- 


II. UABILITY FOE PENALTY 


§ 9. In General 

Some of the statutes prohibiting or regulating the 
aetting of fires impose penalties on persons violating their 
provisions. 


Under some statutes setting fire to another^s 
woods, prairie, etc., or to one^s own woods, prairie, 
etc., without giving proper notice thereof to adjoin- 


24. Neb.—Brinegar v. State, 118 N. 
W. 475, 82 Neb. 558. 

26 C.J. p 582 note 35. 

25. Cal.—People v. Doyle, 110 P- 
458. 13 Cal.App. 611. 

26 O.J. p 582 note 30. 

26. Partioipation. bp defendant 

(1) To justify a conviction, it is 
necessa^ to prove that defendant 
comxnitted tbe crime.—State v. Sieff, 
168 p. 524, 54 Mont. 165. 

(2) However, where the distinction 
between accessaries and principals in 
the commissiorn of a crime has been 
done away with, all being tried as 
principals, it is unnecessary for the 
state to prove that defendant ac- 
tually set the fire himself in a pros¬ 
ecution for hurning property with in- 
tent to defraud an insurer of such 
property, direct physical participa- 
tlon of defendant in the act being 
unnecessary,—^Newman v. State, Ala. 
App., 9 So.2d 768, certiorari denied, 
Sup., 9 So.2d 744. 

Jntent 

(1) Where accused, on his own 
property, started fire which spread 
across road to prosecutrix' fenee, 
an4 there was no evidence that ac¬ 
etis^ Hitentionally set fire to fenee, 
evidence w^s insufficient to snstain 
coQviction of" willfully setting fire to 
aiiotJfeei^s fenee.—Barker v. State, 
Tex.pr^ ..457 S.W.2d, 896. 

(2) Mere proof of setting fire on 
Ms own land, which spreads to an- 

land, proof of evil in- 

tent or negligence, does Uot s^iow ato 


unlawful act.—Galvin v. Gualala Mill 
Co., 33 p. 93, 08 Cal. 268. 

Malioe or willftilaess 

(1) Where willfulness or malice is 
an essential ingredient of the of¬ 
fense, It should be shown that the 
hurning was done willfully or mali- 
ciously.—Galvin v. Gualala Mill Co., 
33 p. 93, 98 Cal. 268—People v. Wil- 
kison, 158 P. 1067, 30 Cal.App. 473. 

(2) Malice may be inferred from 
the nature of the act and from the 
circumstances accompanying and 
characterizing it.—State v. Beslie, 
115 N.W. 897, 138 lowa 104. 128 Am. 
S.R. 160. 

27. Mont.—State v. Sieff, 168 P. 524, 
54 Mont, 165. 

26 C.J. p 582 note 37. 

Evidence sufficient 

(1) To sustain verdict in prosecu¬ 
tion for setting fire with intent to de- 
fraud insurer.—State v. Isensee, 249 

I N.W. 898, 64 N.D. 1. 

(2) Other instances see 26 C.J. p 
582 note 37 [a]. 

Evidence insofficient 

(1) To sustain conviction in pros¬ 
ecution for hurning automobile in- 
sured against loss by fire.—Lewallen 
V. State, 29 S.W. 2d 371, 115 Tex-Cr. 
144. 

(2) To support verdict in prosecu¬ 
tion for buming seed cotton.—^High- 
tower V. State, 237 S.W. 1X12, 91 Tex. 
Cr. 187. 

(3) To identify defendant as the 
ofCender.—Ipi^htower .v. State, supra, 
i (4) To establish criminal; 
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gence.—Turner v. State, 16 S.E.M 
160, 65 GaApp. 292. 

(5) Other instances see 26 C.J. p 
582 note 37 [b]. 

AppUcability of statute 

Evidence sufficient to show.—Stat#» 

V. Patton, 19 S.E.2d 142, 221 N.C. 
117. 

sa N.D.—state v. Isensee, 249 N.W. 
898, 64 N.D. 1. 

29. N.D.—State v. Isensee, supra. 
Pire to defraud insurer 

N.D.—State v. Isensee, supra 

30. Reception of evidence 
Propriety of admitting before jury 

agreement of defense to admit auto¬ 
mobile burned was insured held for 
trial judge.—Lewallen v. State, 29 S. 

W. 2d 371, 115 Tex.Cr. 144. 

31. lowa-—State v. Leslie, 116 NW. 
897, 138 lowa' 104, 128 Am.SJL 
160. 

26 C.J. p 583 note 42. 

Quiit or innocence 

j The evidence permitting, the gullt 
or innocence of accused is a Ques- 
tion of fact for the jury.—^gtate v. 
Isensee, 249 N.W. 898, 64 N.D. 1. 

Value of the property is not a 
questi on for the jury, as the gist of 
the offense is the maJicious buming, 
without regaird to value.—^Heron v. 
State, 22 Fla. 86. 

32 : Cal.—People V. Wilkison, 158 P- 
1067, 30 Cal.App, 47*3—People V. 
Doyle, 110 iP. 458, 13 CalJlpiv 
611. 

33 ; Md.—Black v. State, 2 Md. SZ6* 
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ing landowners, and without taking effectual care 
to extinguisli such fire before it shall reach near or 
adjoining lands, renders the wrongdoer Hable to a 
penalty at the suit o-f any one designated therein.*^^ 
Under some of these statutes in reference to burn- 
ing Waste land or forest land, a person is liable to 
the penalty for permitting fire to escape from his 
own land, although he does not do so willfully.35 
Under others a landowner is not liable for such 
penalty where he sets a fire from necessity as where 
he seeks to subdue a fire by firing against it,36 ,or 
where, in lawfully burning something on his own 
farm, the fire accidentally escapes to an adjoining 
farm or woods.37 

§10. Proceedings 

The penalty provided by the fire statutes may be re- 
■covered in an action of debt. The penalty and actual 
damages resulting from the wrongful act may sometimes 
he recovered in one action. 


§ 11 

Statutory damages in the nature of a penalty 
may be recovered in an action of debt.^S A person 
entitled to a penalty imposed may sue for it, and 
also for his actual damages for the wrongful act, in 
one action.39 

In an action to recover the penalty, it will not 'be 
presumed that safeguards taken by defendant in 
compliance with the statute were not such as the 
statute prescribed."^^ Proof which merely raises a 
suspicion that defendant might have caused fires 
forbidden in the statute is not sufficient to support 
a verdict.'^^ 

Defenses, It is no defense to an action for the 
penalty under some statutes that the land on which 
the fire was set out belonged to defendant.^2 

An agreement of one adjoining landowner to 
waive the required notice will not bar a stranger 
from recovering the prescribed penalty.^^ 


ni. CIVIL UABILITY FOR DAMAGES 


§11. Right of Action and Defenses 

a. Liability or right of action 

b. Defenses 

%, Liability or Right of Action 

Both at common law and under or by reason of stat¬ 
ute One who wilffully and intentionally sets an uniawfui 
fire has been held civilly liable in damages for the con- 
se«(uences proximately resulting therefrom. Some of 
the statutes prohibiting or regulating the setting of fires 
impose liability for resulting damages on one violating 
their provisions. 

At common law, one who willfully and inten¬ 


tionally sets a fire has been held to be responsible 
for the consequences proximately resulting from it, 
and civilly liable in damages therefor,^^ and some 
of the statutes which create a criminal liability 
for setting certain fires expressly reserve ali exist- 
ing civil remedies in favor of the person injured by 
such fires.^^S 

Even if, prior to the enactment of a criminal 
statute as to setting of fires, as discussed supra §§ 
1-4, the act denounced as criminal did not consti- 
tute a tort on which to ground a civil action at com- 


34. lowa.—Lewis v. Schultz, 67 N. 

W. 266, 98 lowa 341. 

26 C.J. p 583 note 48. 

ConKtmctioiL of statutes 

<1) Some cases hold that such a 
statute, being a penal statute, should 
be strictly construed. 

N.J. —State Bd. of Forest Park Res- 
ervation Comrs. v. McCloskey, 94 
a: 411, 87 N.J.Iiaw 470. 

N.C.—^Averitt V. Murrell, 49 ISf.C. 
322. 

(2) Others hold that the statute is 
remedial and should be construed in 
the light of the mischief the legis- 
, lature soug-ht to cure and the reme- 
dy intended to be provided.—Board pf 
Conservation and Development v. 
Veeder, 99 A. 335, 89 NJ^.Law 561, 
reversing 94 A. 414, 87 N.J.Law 

479. 

Who auay sue 

State hpard of forest park reservk- 
, tlon commissiooers.^—State Bd. of 
, Forest Park Reservatiou Comrs. ^ vi 


McCloskey, 94 A. 411, 87 N.J.Law 
470. 

35. N.J.—Board of Conservation and 
Development v. Veeder, 99 A. 33^, 
89 N.XLaw 561, reversing 94 A. 
414, 87 N.J.Law 479, and implied- 
ly disapproving State Bd. of Forest 
Park Reservation Comrs. v. Mc¬ 
Closkey, 94 A. 411, 87 N.J.Law 
470. 

26 C.J. p 583 note 51. 

t 

3©. N.C.—Tyson v. Rasberry, S N. 
C. 60. 

Tenn.—Tiller v. Wilson, 1 Lea 392. 

37. Mo.—Finley v. Langston, 12 
Mo. 120. 

^ N.C.—^Averitt V. Murrell, 49 N. 
C. 322, 

39; Miss.—Glostef Lumber Cb. v. 
Wiikinson. 79 So. 96, 118 Miss. :289 
—Gilchrist-Fordney Co. v. Parker, i 
■ 69 So. 290, i09 Miss. 445. ' 

40. N.J.—State Bd. of Forest Parte 
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Reservation Comrs. v. McCloskey, 
94 A. 411, 87 N.J.Law 470. 

26 C.J. p 683 note 55. 

■41. N.J.—State Bd, of Forest Park 
Reservation Comrs. v, McCloskey, 
supra. 

42. Mo.—Finley v. Langston, 12 Mo. 

120 . 

43- N.C.—Lamb v. SIoan, 94 N.C. 534 
—Roberson v. Kirby, 52 N.C. 477— 
Wright V, Tarborough, 4 N.C. 687. 

44. Ala.— I>e Bardeleben v. Sellers, 
84 So. 403, 17 Ala.App. 247. 

26 C.J. p 586 note 89 [c]* 

Basis for mle 

The basis "for the rule is the gen- 
eral rule that, where one does an il- 
legal or mischievous act which is 
likely to prove injurious to others, 
he is answerablfi for all the conse¬ 
quences which may directly or nat- 
urally resuit from his conduct.—Biz- 
zell V. Boofcer, 15 Ark. 308. 

45. 111.—^Nall V. Taylor, 156 111.App. 
145, affirmed 93 N.EL 359, 247 111 
580. 
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§ 11 


mon law for damages, under rules discussed in Ac- 
tions §§ 11, 12, where such a statute imposes a duty 
in favor of certain individuals or classes of individ- 
uals, as in this instance persons who suffer dam¬ 
ages proximately caused by the fire, a civil action 
will lie for damages proximately resulting from a 
breach of that duty, regardless of whether the 
statute does or does not provide for the mainte- 
nance of such action.^S 

\\’here plaintiff, disregarding any element ef neg- 
ligence, seeks to enforce this statutory liability, he 
must bring his case substantially within the terms, 
spirit, and intent of the statute.^^ Under some 
statutes there must have been some willfui, affirma¬ 
tive, or intentional act on the part of the wrong- 
doer in setting the fire or in permitting it to es- 
cape;48 and “willfully,” within the meaning of such 
a statute means with evil intent, legal malice, or 
bad purpose.^^ Under others, however, the injured 
party may recover the damages sustained by the 
unlawful burning, irrespective of the wrongdoer^s 
intent or motive,^o regardless of his intention to do 
the particular injury occasioned by the fire, or in- 


deed any injury at all,^l and under stili others the 
liability for an unlawful burning is absolute, ir¬ 
respective of the question of care in setting the 
fire,o 2 and regardless of his subsequent care or dil- 
igence with relation thereto.^3 However, a person 
is not liable where the fire is set and guarded in a 
lawfui manner and the damage is caused without 
any fault on his part-°^ 

Liability for obstructing or preventing extin- 
guishment of a fire is considered infra § 15, liabil¬ 
ity for fires caused by negligence generally is con- 
sidered in the CJ.S. title Negligence § 72, also 45 
CJ. p 850 note 8-p 855 note 92, and liability for 
fires caused by railroads is considered in the CJ.S. 
title Railroads §§ 484-546, also 5l C.J. p 1143 note 
25-p 1255 note 34. 

Back fires. Where a person sets out a fire on a 
prairie between the dates when such fires are pro- 
hibited by statute, he is liable for damage to anoth- 
er’s property from a back fire set out by the owner 
with a view of protecting his property from the 
original fire, where it appears that the property 
would have been destroyed by the original fire had 


46. Ga.—Stembridge v. Fowler, 13 
S.E.2d 523, 64 Ga.App. 426. 

N.C.—Mizell V. Branning Mfg. Co., 73 
S.E. 802, 158 N.C. 265. 

Or.—Sullivan v- Mountain States 
Power Co., 9 P.2d 1038, 139 Or. 282. 
Tenn.—Pruitt v. Williams, 106 S.W. 

2d 892, 21 Tenn.App. 171. 

26 C.J. p 585 note 78. 

Object of statates 

The object of some of these stat¬ 
utes is “to prevent those prairie fires 
so disastrous to this state, and make 
those who set the prairies on fire re- 
sponsible for all damag-es done there- 
by.“—Atchison, T. & S. F. R. Co. v. 
Dennis, 17 P. 153, 38 Kan. 424, 426. 

47. Wash.—^Waldy v. Preston Mill 
Co., 141 P. 192, 80 Wash. 25. 

Effect of negligence 

‘Tf the act is merely a negligent 
one, there is no occasion for the ap- 
plication of the statute. In such 
case the common law affords ample 
remedy.”—Johnston v. Marriage, 86 
P. 461, 87 P- 74, 74 Kap. 208, 210— 
Emerson v. Gardiner, 8 Kan. 452. 
Iiands withixL statate 

(1) Some statutes apply only to 
fires set on woodlands.—Mizell v. 
Branning Mfg. Co., 73 S.E. 802, 158 
N.C. 265. 

(2) “Woods,“ as used in some stat¬ 
utes, means various lands in their 
natural state, as contradistkiguished 
from lands cleared and enclosed for 
cultivation.—^Averitt v. Murrell 49 
N.C. 322. 

(3) Instances under other statutes 
see 26 C.J. p 585 note 82 [e]. 


Persons within statute 

Defendant must be the one who 
set the fire or caused it to be set, 
in order to be liable under some stat¬ 
utes.—Sauczcuk V. Frankoski, 124 A. 
719, 100 Conn. 700. 

What constitutes setting fire 

Setting fire to a stack of flax 
straw in the midst of a stubble field 
is, in the eyes of the law, a setting 
fire to the stubble in the fields.— 
Seckerson v. Sinclair, 140 N.W, 2.39, 
24 N.D. 625, followed in Hawkins v, 
Sinclair, 140 N.W. 246, 24 N.D. 623, 
and Burger v. Sinclair, 140 N.W. 246, 
24 N.D. 624. 

Who entitled to notice 

A tenant on land adjoining woods 
of another has sufldcient interest to 
be entitled to the notice required to 
be given to adjoining landowners be- 
fore one sets fire to his own woods. 
—Pruitt V. Williams, 106 S.W.2d 892, 
21 Tenn.App. 171. 

Consent of ranger 
Statute prohibiting burning of for- 
est material in any county in which 
there is a warden or ranger during 
certain months without permission of 
such warden or ranger does not apply 
where rangers are sent to superin- 
tend the burning and actually take 
charge thereof, and it has not been 
customary to issue permits in such 
circumstances.—^Waldy y. Preston 
Mill Co., 141 P. 192, 80 Wash. 25. 

48. N.C.—Mizell v. Branning Mfg. 

Co., 73 S.E. 802, 158 N.C. 265. 

26 C.J. p 585 note 83. 
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“To recover under this statute, dis¬ 
regarding the element of negligence, 
it is necessary to show a direct and 
intentional setting of fire to woods, 
marsh or prairie."—Johnston v. Mar- 
riage, 86 P. 461, 87 P. 74, 74 Kan. 
208. 

Accidental or tmintentional fires 

Some statutes do not apply to 
merely accidental fires.—Mizell v. 
Branning Mfg. Co., 73 S.E. 802, 158 
N.C. 265—26 C.J. p 585 note 83 [bj. 

49. Cal.^—Galvin v. Gualala Mill Co., 
33 P. 93, 98 Cal. 268. 

50. Kan.—Hunt v. Haines, 25 Elan. 

210 . 

26 C.J. p 586 note 85. 

51. Ark-—Bizzell v- Booker, 16 Ark. 
308. 

52. Min-n.—State v. Phillips, 223 N. 
W. 912, 176 Minn. 472. 

N.C.—Lamb v. Sloan, 94 N.C. 534. 

53. N.D.—Seckerson v. Sinclair, 140 
N.W. 239, 24 N.D. 625. 

26 C.J. p 586 note 89. 

Power of legislatnre 

Degislature may make one starting 
fire on his own premises and suffer- 
ing it to spread to other property 
absolutely liable for resulting dam¬ 
age and expense of extinguishing 
fire.—State v. Phillips, 223 N.W. 912, 
176 Minn. 472. 

54«, Mo.—^Belk v. Stewart, 142 S.W. 

485, 160 Mo.App. 706. 

26 C«r. p 586 note 90. 
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not the back fire been set out.^5 However, an own- 
er is not liable to an adioining owner for damages 
to the latter’s property by a back fire which the 
former sets out as a matter of necessity to protect 
his own property, and which he guards with every 
proper precaution to prevent it from spreading to 
other property.56 

Acis of agent or servant. In accordance with 
general rules, a principal may be liable for the acts 
of his agent or servant in setting such a fire,^^ but 
not where the rule of respondeat superior does not 
apply,58 as in the case of an independent contrac¬ 
tor.^^ 

b. Defenses 

To escape liability defendant may and must show a 
legal excuse or justification if any exists. 

To escape liability for a fire set in violation of the 
statute, defendant may and must show a legal ex¬ 
cuse or justification if any exists,®^ as, for exam- 
ple, that the fire alleged to have been wrongful 
comes within the exceptions of the statute imposing 
liability.®^ However, it is no defense to an action 
for the damages sustained by the fire that defend¬ 
ant had been indicted for the offense,®- that plain- 
tiff had already recovered the penalty imposed by 
the statute,that the property had been insured 
and plaintiif had been paid his loss by the insur- 
ers,®5 or that he had agreed to sue for their benefit, 
after being indemnified.®® 

Under st afui es requiring notie e of fire. Since, 
in actions for damages under statutes which re- 


§ 12 

quire notice to be given to adjoining landowners, 
neighbors, or other persons of the setting of the 
fire, a failure to comply with the statutory require- 
ment and damage done are the basis of the action, 
it is no defense that defendant used reasonable care 
to prevent the spread of the fire after it was set.®’^ 
It is, however, a good defense that the burning was 
done from necessity,® ^ or that plaintiff had 
waived ®® or had received the required notice,'^® 
and it is immaterial so far as plaintiff is concerned 
that such notice was not given to others.'^^ 

§ 12. Nature, Form, and Eketion of Remedy 

a. Nature and form of action 

b. Election of remedy 

a. Nature and Porm of Action 

An action for damages from a wrongful fire is ane in 
tort. 

An action for damages resulting from a wrong¬ 
ful fire is one in tort,*^^ the form of the action at 
common law being trespass or trespass on the 
case,^^ as the case may be. 

b. Election of Remedy 

The injured party need not elect between his remedy 
under the statute or under the common law. 

The statutes imposing a special liability for the 
wrongful setting out of fires are remedial and 
cumulative and do not supersede the common-law 
liability previously existing,^® and hence a party 
injured by such fire may seek his remedy either un¬ 
der the statute or under the common law, or may 


55. lowa.—McKenna v. Baessler, 53 
N.W. 103, 86 lowa 197, 17 L.R.A. 
310. 

56. 111.—Burton v. McClellan, 3 111- 
434. 

N.C.—Lamb v. Sloan, 94 N.C. 534. 

26 C.J. p 586 note 92. 

57. lowa.—Lewis v. Schultz, 67 N. 
W. 266, 98 lowa 341. 

26 C.J. p 584 note 65. 

Iiiability of master for willful or 
malicious acts of servant see tbe 
C.J.S. title Master and Servant § 
572, also 39 C.J. p 1292 note 70- 
p 1294 note 82. 

Liability of principal for wanton and 
malicious acts of agent generally 
see Agency § 258. 

58. Where fire is set by straager 

and negligently allowed to spread 
without any fault or participation on 
tbe landowner’s part owner is not 
liable.—Kilby v. Erwin, 78 A. 1021, 
84 Vt. 266. 

59. Mich.—Rogers v. Parker, 123 N. 
W. 1109, 159 Mich. 278, 34 L.R.A., 
N.S.. 955, 18 Ann.Cas. 753. 

26 C.J. p 584 note 67. 


60. 111.—Johnson v. Barber, 10 111. 
425, 50 Am.D. 416. 

61. 111.—Johnson v. Barber, supra. 

62. N.C.—Lamb v. Sloan, 94 N.C. 

534. 

26 C.J. p 587 note 2. 

63. N.C.—Lamb v. Sloan, supra. 

64. 111.—Dunleavy v. Stockwell, 45 
111.App. 230. 

Mass.—Hayward v. Cain, 105 Mass. 
213. 

65. Mass.—Hayward v. Cain, supra. 

66. Mass.—Hay^ward v. Cain, supra. 

67. N.C.—Lamb v. Sloan, 94 N.C. 

534. 

68. N.C.—Lamb v. Sloan, supra— 
Tyson v. Rasberry, 8 N.C. 60. 

Tenn.—Tiller v. Wilson, 1 Lea 392. 

69. N.C.—Stanland v. Rouke, 84 S.E. 
845, 168 N.C. 568. 

26 C.J. P 587 note 11. 

70. Fla.—Saussy v. South Florida R. 
Co., 22 Fla. 327. 

71. Pla.—Saussy v. South Florida R. 
Co., supreu 


72. Conn.—Grannis v. Cummings, 25 
Conn. 165. 

As to expenses incnrred 

A statute making defendant lia¬ 
ble for the expenses incurred in 
fighting a fire in an action for debt 
does not revive the common-law ac¬ 
tion of debt and permits recovery of 
such expenses as an element of dam¬ 
ages in a tort action brought under 
the statute for damages resulting 
from the fire, such recovery not con- 
stituting a wrongful joinder of a tort 
action with an action of debt.—Silver 
Falis Timber Co. v. Eastern & West¬ 
ern Lumber Co., 40 P.2d 703, 149 Or. 
126. 

73. Conn.—Grannis v. Cummings, 25 
Conn. 165. 

74. 111.—Armstrong v. Cooley, 10 111. 
509. 

26 C.J. p 587 note 99. 

75. Kan.—Jarrett v. Apple, 3 P. 

571, 31 Kan. 693—^Emerson v. 

Gardiner, 8 Kan. 452. 

Mo.—Campbell v. Missouri Pac. R. 
Co., 25 S.W. 936, 121 Mo. 340, 42 
Am.S.R. 530, 25 L.RA. 175. 
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pursue both reme<ires in the same action,^^ and 
tinder some statules he may sue in one action for 
the actual damages sustained and also for the pen- 
alty prescribed by the statute, as discussed supra § 
10 . 

§ 13. Actions 

a. Who may sue or parties 

b. Pleading 

c. Evidence 

d. Trial 

a. Wko May Sne or Parties 

Ordjnarlly oniy the owner of the damaged property 
may sue, provided, under some statutes, he is an ad- 
joining landowner. 

An action for the damages sustained must be 
brought by, or in the name of, the owner of the 
property damaged,although he need not be the 
owner of the freehoIdA^ 

Some statutes give this right of action to adjoin- 
ing landowners only, and hence the statutory ac¬ 
tion cannot be maintained by one who is damaged 
by fi re started on land which is not adjoining his,"^® 
although, as discussed in the CJ.S. titie Negligence 
§ 190, also 25 C.J. p 587 note 18, if the complaint 
alleges that defendant willfully permitted the fire 
to spread over and burn plaintiff^s property, it in 
effect alleges negligence, and may be sustained as a 
common-law action for negligence. 

b. Pleading 

General rui es of pleading control in actions for dam- 


36 C.J.8. 

ages arising out of a wrongfuf fire. The allegationg must 
bring the case within the statute when the action is 
based on a breach of a statutory duty. 

PlaintiiPs declaration, complaint, or petition must 
comply with the usual requirements,SO as discussed 
in the C.J.S. titie Pleading §§ 63-98, also 49 CJ. p 
128 note 30-p 179 note 56, and when recovery is 
sought for breach of the statutory duty, as distin- 
guished from a common-law duty, his pleading 
must bring the case within the statute.^i 

A pleading founded on common-law negligence 
alone cannot be considered as stating the statutory 
cause of action but the fact that the pleading 
unnecessarily charges negligence is not determina- 
tive of the nature of the action as being at com- 
mon law.ss Where, however, negligence is the gist 
of the action, no appHcation of the statutory reme- 
dy is necessary.^^ 

The pleading may be broad enough to cover both 
an action arising under the statute and one at com- 
mon law,S5 or it may be sufficient to cover only one 
of such causes of action and not the other.ss Un¬ 
der some statutes the persons injured may clann 
both actual and statutory damages in one proceed- 

ing.^7 

Matiers of excuse or jusHfication must be spe- 
cially pleaded and cannot be set up on a general 
denial.SS 

That the fire unlawfully set out was not the prox¬ 
imate cause of the injury for which damages are 
asked may be set up as a defense.89 


76. EZan.—Jarrett v. Apple, 3 P. 571, 
31 Kan. 693. 

26 C.J. p 5S6 note 95. 

Election of remefiies ffenerally see 
Election of Remedies 28 C.XS. p 
1056. 

77. Me,—Rockingham Mut Pire Ins. 
Co. V. Bosher, 39 Me. 253, 63 Azn. 

D. 618. 

Tenn.—^Pruitt v. Williams, 106 S.W. 
2d 892, 806, 21 Tepr^App. 171, quot- 
ing- Corpus 
26 C.J. p 587 uote 14. 

78- III.—Armstrong v. Cooley, 10 III. 
509. 

Tenn.—^Pruitt v. Williams, 106 S-W. 
2d 892. 896 Tenn.App. 171, quot- 

ing Corpus Juris. 

79. N.C.—Roberson v. Morgan, 24 S. 

E. 667, 118 N.a 991. 

80. Ala.—De Bardeleben v. Sellers, 
84 Sc. 403, 17 Ata.App. 247. 

26 C.J. p 587 note 19. 

Pire to defraud. iusurear 

Where oompromise settlement was 
effected between insufed and instrrer, 
failure of insurer suing fdr defend- 
ants* fraudulent conduct in destroy- 


ing insured property by fire to al¬ 
lege that it relied on any false 
representations or concealments in 
paying loss and failure to prove that 
it had no fcoowledge, at time of pay- 
i ment, of incendiary origin of fire, 
did not authorize directed verdict for 
defendants or require submission of 
such questions to jury, since insurer 
had right to rely on statements in 
proof of loss that fire was of un- 
known origin, and it being assumed 
that it did rely thereon.—Hanover 
Pire Ins. Co. of New York v. Furkas, 
255 N.W. 381, 267 Mich. 14. 

81- Kan.—Jarrett v. Apple, 3 P. 

I 571, 31 Kan. 693. 

26 C.J. p 587 note 20. 

82. TT.S.—Great American Ins. Co. v. 
Glenwok>d Irr. Co., C.aA.Colo. 265 
F- 594. 

26 C*J. p 587 note 21. 

83. Mo.—Campbell v. Missouri paa 
R. Co., 25 S.W. 936, 121 Mo. 340, 
42 Am.S.R. 530, 25 L.R.A^ 175— 
Walker v. Missouri Pac. R, Co., 68 
Mo.App. 465. 

84. Eah.—Iknerson Vi Gardfner, 8 
Kan. 452. 
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85. Kan.—^Johnston v. Marriage, 86 
P. 461, 87 P. 74, 74 Kan. 208. 

2$ C.J. p 587 note 24. 

8& Colo.—Spencer v- Murphy, 41 P. 

841, 6 Colo.App. 453. 

Mo.—Torger v. Weindel, App., 204 S. 
W. 744. 

26 C.J. p 587 note 25. 

Breach of duty 

Declaration, which States facts 
from which the law raises a duty, 
and which shows an omission of duty 
on defendant's part, resulting in in- 
jury, States a cause of action, al¬ 
though it is based on a statute pun- 
ishing any person willfully or negli- 
gently setting a fire, regardless of 
the proper oonstmction of the stat¬ 
ute.—Nall V. Taylor, 93 N.E. 359, 247 
IlL 580. 

87. Miss.—Gloster Lumher Co. v. 
Wilkinson, 79 So. 96, 118 Miss. 
289—Gilchrist-Pordney Co. v. Park¬ 
er, 69 So. 290, 109 Miss. 445. 

88. lowa.—Thoburn v. Cajnpbell, 45 
N.W. 769, 80 lowa 338. 

89. lowa.—Ellsworth t. Ellingson, 
64 N.W. 774* 96 lowa 154. 
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IssueSj proof, and variance. Applying the general 
rules, it has been held that a complaint, which al¬ 
leges that a fire was set to prairie land by defend¬ 
ant, his servant, or agent, raises the isstie whether 
the servant who set the fire was the agent of de¬ 
fendant,®^ and whether such agent was acting with- 
in the scope of his authority.®^ 

A general denial, in an action for damages for a 
malicious burning, does not admit evidence of the 
general good character of defendant.®2 

c. Evidence 

Plaintiff must prove every material element of the 
offense and its connection with the loss sustained by 
proper and sufficient evidence. 

Plaintiff must prove every material fact neces- 
sary to constitute the offense and to conncct it with 
the loss sustained.®® Under some statutes phiintiff 
need only prove that defendant set the fire which 
caused the injury, and if the latter has any excuse 
or justification for the act he must prove its exist- 
ence.®"^ 

Where defendant admits that he set the fire with- 
out giving the statutory notice, in the absence of 
evidence to the contrary, the law presumes that he 
set it willfully.®® 

Admissibility. The general rules governing the 
admissibility of evidence in civil cases apply in an 


§ 13 

action for damages caused by willfully or malicious- 
ly setting fires, etc.®® Evidence tending to show 
the malice or intent of defendant is admissible.®*^ 

Weight and sufficiency. In order that plaintiff 
ihay recover damages sustained, the evidence pro- 
duced must be sufficient to show the offense alleged 
and the damages sustained thereby.®® 

Where an action is founded on the commission 
of an act denounced as a crime, the proof of the 
charge must be ciear and strong, but it need be no 
clearer and no stronger than is sufficient reasonably 
to satisfy the jury, as in other civil cases, of the 
truth of the charge made,®® it not being necessary 
that proof be so ciear and strong as to convince the 
jury beyond a reasonable doubt.^ 

(L Trial 

The trfal in actions for damages resulting from a 
wrongfui fire is governed by general rules. Thus ques- 
tions of fact are ordinarily for the jury, and the case 
shouid be submitted to the jury under proper instruc- 
tions. 

In accordance with general rules governing the 
trial of civil actions, questions of fact in actions for 
damages resulting from fires ordinarily shouid be 
determined by the jury,® and where the evidence is 
conflicting or doubtful, it shouid be submitted to 
the jury and not be disposed of by the court alone 
as by an affirmative charge.® Thus it is generally 


9(X lowa-—^Lewis v. SchuUz, 67 N. 

W. 266, 98 lowa 341. 

91- lowa,—Lewis v. Schultz, supra, 

92. Ind.—Gebhart v. Burkett, 57 Ind. 
378, 26 Am.R. 61. 

93. Cal.—Galvin v, Gualala Mill Co., 
33 P. 93, 98 Cal. 268. 

Mo.—Russell V. Reagan, 34 Mo.App. 
242. 

Injury 

111.—Johnson v. Barber, 10 111. 425, 
50 Am.D. 416. 

Setting fire witliou.t notice 
In an action based on failure to 
giv’e a required notice before the 
setting of a fire, plaintiff is required 
to Show only that the required no¬ 
tice was not given and that the dam- 
a^e sustained was caused by the 
fire so wrdngfully set.—Pruitt v. 
Williams, 106 S.W.2d 892, 21 Tenn. 
App. 171. ' 

94,, m.-— Johnson v. Barber, 10 111. 
425, 50 Am.D. 416. 

95. N.C.—Lamb v, Slqan, 94 N;C. 
534. 

96, Ky .—Ratliff v. Dahiel, 121 S.W. 
1034, 137 Ky. 55. 

26 C.J. p 588 note 42. ^ 

Amnunt of Insurance on d^nd- 
property admissible^^—Barley v, 
Davis, 116 SiDj 438, 123 S;C. 228. 
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Notice of setting fire 

Evidence as to the giving of the 
statutory notice to persons other 
than plaintiff is immaterial where 
the latter has received such notice, 
and may not be admitted:—Saussy v. 
South Florida R. Co., 22 Fla. 327. 
j Other similar acts inadmissible.— 
' Prymek v. Herink, 289 P. 412, 131 
Kan, 77. 

97. Me.—Sturgis v. Robbins, 62 Me. 
289. 

Mo.—Morris v. Mattingly, 218 S.W. 

922, 204 Mo.App. 669. 

26 C.J. p 588 note 43. 

ni will 

Evidence of defendant^s ill will 
against plaintiff is admissible on the 
issue of willfulness. 1 —Morris v. Mat¬ 
tingly, supra. 

98. Ark.—Hali v. Jones, 195 S.W. 
399, 129 Ark. 18. 

26 C.J. p 588 note 46. 

Svidence sufficient 

<1)-To sustain verdict that defend- 
-ants did not set the fire or cause it to 
be set.—Crosby v. Moriarity, 181 N. 
W. .199, 148 Mirm. 201. 

(2) To support judgfeient for in- 
sufer suing defendants* for fraudu- 
lent action 'in dCstroying insnred 
propferty by fire therehy damaging 
insurer to amount paid instired un- 

m 


der policy.—Hanover Pire Ins. Co. of 
New York v. Purkas, 255 N.W. 381, 
267 Mich. 14. 

(3) To sustain verdict for plaintiff. 
—^Wilkerson v. Joyce-Watkins Co., 
5 Tenn.App, 356. 

(4) Other instances see 26 C.J, 
p 588 note 46 [a]. 

99. N.C.—Champion v. Daniel, 87 S. 

E. 214, 170 N.C, 331. 

26 C.J. p 589 note 49. 

1. Mich.—Hanover Pire Ins. Co. of 
New York v. Furkas, 255 N.W. 381, 
267 Mich. 14. 

25 C.J. p 589 note 50. 

Preponderaiice of evidence is suffi¬ 
cient.—Hanover Fire Ins. Co. of New 
York V. Purkas, supra. 

2. Ala.—Bowdoin v. Bradiey, 66 So. 
823, ,11 Ala.App. 530. 

N.C.—Mizell V. Branning Mfg. Co., 
73 S.E. 802, 158 N.C. 265. 

Okl.—Leach v. Hepler, 124 P. 68, 32 
Okl. 729- 

3. Ala.—Bowdoin v. Bmdley, 66 So. 
823, 11 Ala.App. 530. 

26 C.J. p 589 note 53. 

Directiou of verdict 

In an action for damages for the 
willful burning of a hou^e in which 
plaintiffs had property, evidence that 
defendant had- refuSed to allow the 
rescne of plaintiffs* property was 
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a question of fact for the jury as to whether de¬ 
fendant did or did not intentionally start the fire,^ 
whether his act in starting a fire close to plaintiff’s' 
land was willful,^ whether defendant did or did not 
start the fire, within the meaning of the statute,® 
whether a fire started by defendant did the dam- 
age,*^ whether defendant used reasonable endeavors 
to prevent a loss,^ whether the land on which the 
fire was set out is of the character required by the 
statute,^ or whether the person who set the fire 
was the authorized agent of defendant and was act- 
ing within the scope of his employment.i® 

Instructions. The rules relating to instructions 
in civil cases generally, as discussed in the C.J.S. ti- 
tle Trial §§ 266-488, also 64 CJ. p 510 note 3-p 1008 
note 15-199, control in actions for damages resuit- 
ing from a wrongful fire,^^ 

Verdict. Under some statutes the jury, under 
proper instructions, may award treble damages in 
a general verdict, or the trial court may require the 
jury to return a verdict on actual damages and a 
special finding on malice, and thereupon award 
treble damages,^^ 

§ 14. Damages 

Plaintiff generally can recover oniy the loss actuafly 


sustained by reason of the fire and proximately caused 
thereby. 

As a general rule, the damages recoverable cob- 
sist of, and are confined to, the loss actuaily sus¬ 
tained by plaintiff by reason of the fire,^^ gjid prox¬ 
imately caused thereby,and which by reasonable 
endeavor and expense plaintiff could not prevent^^ 

In the absence of a permissory statute, it has 
been held that exemplary damages are not recover- 
able,i® but under some statutes double or treble 
damages are recoverable.^'^ 

The fact that the destroyed property was insured 
does not affect the amount of damages recover¬ 
able- 

Elemenfs of datnages. Under some statutes plain¬ 
tiff is entitled to recover all expenses incurred in 
fighting the fire as an element of damage,^^ al- 
though under others voluntary Services rendered by 
plaintiff in putting out the fire are not so recover- 
able.20 

An attorney's fees are not an element of the 
damages in such cases.^^ 

Interest on the value of the property from the 
time it was destroyed may be allowed as part of the 

damages.22 


sufficient to warrant the denial of a 
directed verdict for defendant.—Bar- 
ley V. Davis, 116 S.E. 438, 123 S.C. 
228. 

4. Kan,—Hunt v. Haines, 25 Kan. 
210 . 

26 C.J. p 589 note 54. 

5. Mo.—Morris v. Mattingly, 218 S. 
W. 922, 204 M-o.App. 669. 

6. Kan.—Hunt v, Haines, 25 Kan. 

210 . 

7. Mo.—Belk v. Stewart, 142 S.W. 
485, 160 Mo.App. 706. 

26 C.J. p 589 note 57. 

8. Mo.—^Waters v. Brown, 44 Mo. 
302. 

9. Kan.—Interstate Gralloway Cattle 
Co. v. Kline, 32 P. 628, 51 Kan. 
23. 

26 C.J. p 589 note 59. 

10. lowa.—Lewis v. Schultz, 67 N. 
W. 266, 98 lowa 341. 

11. Kan.—lohnston v. Marriag^e, 86 

P. 461, 87 P. 74, 74 Kan. 208. , 

Ho.—Belk V. Stewart, 142 S.W. 485, 
160 Mo.App. 706. 

26 C-J- p 589 note 63. 

Chaa^gixifS on criminal statute not er¬ 
ror 

<Sa,-^teinbridg:e v. Fowler, 13 S-E. 
2d 5^3, 64 Ga.App. 426, 

22. -Wacker v. Mertz, 171 N. 

W. 830, 41, NJD. 620. 


13. Colo.—Spencer v. Murphy, 41 P. 
841, 6 Colo.App. 453. 

26 C.J. p 589 note 69. 

14. 111.—Nall V. Taylor, 156 III.App. 
145, affirmed 93 N.E. 359, 247 IU. 
580. 

15. Mo.—Waters v. Brown, 44 Mo. 
302. 

16. Colo.—Spencer v. Murphy, 41 P. 
841, 6 Colo.App. 453. 

26 C.J. p 589 note 72. 

Right to exemplary damages general¬ 
ly see Damages §§ 117-127. 

17. Cal.—Osbome v. Winter, 24 P- 
2d 892, 133 Cal.App. 664. 

Or.—Silver Palis Timber Co. v. East- 
ern & Western Lumber Co., 40 P. 
2d T03, 149 Or. 126. 

26 C.J. p 589 note 73. 

Statutes valid 

Cal.—^Kennedy v. Minarets & W. Ry. 

Co., 266 P. 353, 90 Cal.App. 563. 

26 C.J. p 589 note 73 Ea]. 

Applicability of statute 

Cal.—Haverstick v. Southern Pac. 

Co., 37 P.2d 146, 1 Cal.App,2d 605. 
Hepeal of statute 

(1) Although the California statute 
providing for treble damages was 
seemingly repealed, doubt has been 
expressed whether the attempt at 
repeal was sucoessfuL—Haverstick v. 
Southern Pac. Co., supra. 
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(2) Michigan Pub.L.1903, p 409 KTo. 
249, providing for the preservation 
of the forests of the state and for 
the prevention. and suppression of 
forest and prairie fires, declaring 
that nothing in the act shall be 
construed as affecting any right cf 
action for damages, but repealing 
acts inconsistent with it, does not 
impliedly repeal Comp.D. § 11653, au- 
thorizing the recovery of double dam- 
ages for the destruction of property 
by fire set by another.—Allen v. 
Bainbridge, 108 N.W. 732, 145 Mich. 
366. 

Multiple damages generally see Dam¬ 
ages § 128. 

18. IU.—Dunleavy v. Stockwell, 45 
IlI.App. 230. 

Insurance as affecting damages gen¬ 
erally see Damages § 99. 

19. Or.—Silver Falis Timber Co. v. 
Eastern & Western Lumber Co., 40 
P.2d 703, 149 Or. 126. 

20. Colo.—Spencer v. Murphy^ 41 P. 
841, 6 Colo.App. 453. 

21. Colo.^—Spencer v. Murphy, 41 P- 
841, 6 Colo.App. 453. 

Attoimey fees as element of damages 
generally see Damages § 50. 

22. N.T.—Hinds v. Barton, 25 N.T. 
544. 

Interest as element of damages gen¬ 
erally see Damages §§ 51-54. 
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§ 15. In General 

Various statutes impose a duty on persons responsible 
for an uncontrolled fire to report, or make reasonable 
effort to extinguish it. FIre officiais are sometimes au- 
thorized to call on designated persons to aid in extin- 
guishing fires. 

Statutes in some jurisdictions impose a duty on 
persons responsible for uncontrolled fires on forest 
lands to make reasonable effort to control or extin¬ 
guish such fires, and give authority to foresters or 
fire wardens or rangers so to do on failure of such 
persons to act.^s This duty is sometimes imposed 
on the person on whose property the fire exists or 
from which it spreads.24 Other statutes impose a 
duty on persons owning land in the vicinity of a 
forest area to report an uncontrolled or unauthor- 
ized fire on such land to designated officials.^S 

Failure of one setting a fire in designated areas 
to extinguish the same or to make reasonable effort 
so to do is made an offense by some statutes.^^ 

Assisiance in fighting fires. Under some statutes 
the fire warden or other fire official may call on 


designated persons to aid in extinguishing a fire.-^ 

Ohstructing or preveniing extingnishment. Since, 
as discussed in the C.J.S. title Negligence § 72, also 
26 C.J. p 584 note 68, one, who by his negligence 
obstructs or interferes with a lawful attempt to ex¬ 
tinguish a dangerous fire, is liable for the damages 
which otherwise might have been prevented, a 
fortiori, he is liable in such a case where his inter- 
ference or obstruction was malicious, unlawful, 
wanton, or willful,2S if such interference or ob¬ 
struction was the proximate cause of the injury.^^ 

§ 16. Compensation and Expenses 

Violators of regulatory provisions of fire statutes are 
frequently made liable for the expenses of fighting and 
extinguishing unlawful fires. Persons lawfully called 
on to assist in extinguishing fires are entitied to com¬ 
pensation in accordance with the statutory provision 
therefor. 

Statutes frequently impose liability on persons 
violating the regulatory provisions of the fire stat¬ 
utes for the expense of fighting and extinguishing 
unlawful fires.^® Some of the statutes make per- 


23. Or,—State v. City of Marshfield, 
259 P. 201, 122 Or. 323, followed in 
State V. City of Marshfield, 259 P. 
203, 22 Or. 330. 

Precautions against fire in forest 
lands generally see the C.J.S. title 
Woods & Forests § 7, also 71 C.J. 
p 4 note 4S—p 5 note 57, 

24. U.S.—Pirst State Bank of 
Thompson Falis v. XJ. S., C.Cj^. 
Mont., 92 F.2d 132, reversing, D.C., 
U. S. V. First State Bank of 
Thompson Falis, 17 F.Supp. 162. 

25. Minn.—State v. Phillips, 223 N. 
W. 312, 176 Minn. 472. 

26. Power of legislature 

(1) Bespecting validity of statutes 
punishing anyone accidentally setting 
fire and not using every possible ef¬ 
fort to extinguish it, legislature was 
authorized to exact higher degree of 
care than Standard conduct of rea- 
sonably prudent person.—Sullivan v. 
Mountain States Power Co., 9 P.2d 
1038, 139 Or. 282. 

(2) Congress has been held to have 
Power to require one building fire in 
or near timber or inflammable ma- 
terial on public domain to extin¬ 
guish it.—U. S. V. Alford, Fla., 47 S. 
Ct. 597, 274 U.S. 264. 71 L.Ed. 1040. 
Every “possible” effort 

Statute punishing anyone accident¬ 
ally setting fire and failing to use 
every “possible” effort to extinguish 
it requires nothing but what is prac- 
ticable and reasonable.—Sullivan v. 
Mountain States Power Co.^ 9 P^2d 
1038, 139 Or. 282. 


Pire bnilt oxitside public domaiu 
Criminal liability for failure to 
extinguish fires built near inflam¬ 
mable material “on the public do¬ 
main” may attach, notwithstanding 
fire was built outside public domain. 
—U. S. V. Alford, Fla., 47 S.Ct. 597, 
274 U.S. 264, 71 L.Ed. 1040. 
Applicatiou of statute to power com- 
pany 

Statutes punishing anyone acci¬ 
dentally setting fire and no.t using 
every possible effort to extinguish it 
were held not invalid, as applied to 
power company whose wires were 
struck by tree.—Sullivan v. Moun¬ 
tain States Power Co., 9 P.2d 1038, 
139 Or. 282. 

27. U.S.—Rosenbluth v. State, 269 
N.W. 292, 222 Wis. 623. 

26 C.J. p 590 note 80. 

Refusing to give aid as an offense 
see supra § 4. 

2S. Mo.—Hurley v. Missouri, K. & 
T. Ry. Co,, 156 S.W. 57, 170 Mo. 
App. 235. 

26 C.J. p 584 note 69. 

29. lowa.—Bosch v. Burlington & 
M. R. Co., 44 lowa 402, 22 Am.R. 
754. 

N-Y.—^Mott V. Hudson River R. Co., 
24 N.Y.Super. 585. 

30. N.y.—Adamson v. Greenwood 
Cemetery, 150 N.Y.S. 467, 164 App. 
Div. 832. 

Legislature has power to impose 
such liability.—State v. Phillips, 223 
N.W. 912, 176 Minn. 472. 
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Coustructiou of statute 

The language of the section of Vir¬ 
ginia statute respecting liability of 
a person for expenses incurred in 
fighting a fire caused by such per- 
son’s negligence may not be con- 
strued contrary to its obvious mean- 
ing in order to make it uniform with 
other provisions of the Porestry Act 
of 1926.—U. S. V. Chesapeake & O. 
Ry. Co., C.C.AVa., 130 F.2d 308. 

Who may recover 

Under Virginia statute respecting 
liability of a person for expenses in¬ 
curred in fighting a fire caused by 
such person, mere fact that a method 
of procedure was provided for the 
putting out of fires and recovery of 
proper expenses in doing so by state 
officiais only does not nullify provi- 
sion of statute that the negligent 
party shall be liable for amount of 
expenses incurred in fighting the fire, 
but means that the negligent party 
shall be liable for all expenses in¬ 
curred in fighting the fire by anyone 
who is justified in fighting it.—U. S. 
V, Chesapeake & O. Ry. Co,, supra, 
Sufficiency of complaiut 
U.S.—U. s. V. Chesapeake & O. Ry. 

Co., supra. 

Steps takeu to fight fire 

In action by the United States 
against a railroad to recover ex¬ 
penses incurred by the United States 
Forest Service in extinguishing a 
fire, whether plaintiff was justified in 
the steps it took to extinguish fire 
was question for jury.—U. S. v. 
Chesapeake & O. Ry. Co., supra. 
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§ 16 

sons responsible for uncontrolkd fires- on forest 
land which they fail to controi or extinguish liable 
for tbe cost of so doing by foresters, fire wardens, 
or rangers.^l 

Under statutes authorizing fire wardens or rang- 
ers to call on persons within the town or district 
to aid in extinguishing a fire in fields or woods, 

V, nnnesTiGATioN 

§ 17. In General 

Statutes sometimes provide for the investigatlon of 
the origin of fires by designated officials. 

Under some statutes certain ofncers, such as tbe 
fire marshal, state police, or Insurance commission- 
er, may investigate the origin of fires.^^ Since such 
a statute is enacted to promote freedom of examina- 


36 C.J.S. 

a person who renders such assistance or who has 
been ordered to the place of the fire may receive 
compensation for his Services hut a person is 
not entitied to such compensation where he ren¬ 
ders his Services voIuntarily,33 or where he renders 
his servdces at the instance of one who has no au- 
thority to order such assistance.^^ 

F ORIGIN OF FIRES 

tion in the public interest, it should be liberally con- 

strued.’36 

A statutory provision for a tax on the business 
of insurance companies to raise a fund for expens¬ 
es in investigating the source of and preventing 
fires is a -valid exercise of the police power.^'^ 


31. U.S,—^U. S. v. Chesapeake & O. 

Ry. Co., stipra. 

Validity of statute 

(1) Such statutes ha ve heen upheld 
as valid.—U. S. v. First State Bank 
of Thompson Falis, D.C.Mont., 17 F. 
Supp. 162, reversed on other grounds, 
C.C.A., First State Bank of Thompson 
Falis V. U. S., 92 F.2d 132. 

(2) That reasonable cost of fight- 
ing forest fire starting on land migrht 
exceed land’s value was held not to 
render statute giving lien on land 
therefor unconstitutional.—State v. 
City of Marshfield, 259 P, 201, 122 
Or. 323. followed in State v. City of 
Marshfield, 259 P. 203, 122 Or. 330. 

liahility of city 

(1) City comes within statute mak- 

ing “any person, firm, or Corporation” 
liable.—State v. City of Marshfield, 
259 P. 201, 122 Or. 323, followed in 
State V. City of Marshfield, 259 P. 
203, 22 Or. 330. j 

(2) Capacity of city in ownership j 
of land as governmental or otherwise j 
is held immaterial.—State v. City of 
Marshfield, 259 P. 201, 122 Or. 323, 
followed in State v. City of Marsh¬ 
field, 259 P. 203. 22 Or. 330. 

liiahility as hetweeu vendor and ven- 
dee 

(1) Where the theory of liability is 
failure of one owning land to make 
reasonable effort to controi or ex¬ 
tinguish fire, the fact that the vendor 
reserved merchantable timber on the 
land at the time of the purchase of 
the land does not excuse the veudee 
from liability,—State v. City of 
Marshfield, 259 P. 201, 122 Or. 323, 
fiollowed in State v. City of Marsh¬ 
field, 259 P. 203, 22 Or. 330. 

(2) Under a statute rendeiing lia¬ 
ble the person “on whose property 
such fire exists,” a vendor, i>os- 
sessing' but the bare legal title under j 


an executory contract to sell under 
which the purchaser has the right 
to possession, is not liable, such 
statute being intended to place re- 
sponsibility of guarding against fire 
on person whose ownership includes 
right of possession since he is the 
person presumably nearest the fire 
contemplated by the statute.—First 
State Bank of Thompson Palis v. U. 
S., C.C.A.Mont., 92 P.2d 132, revers- 
ing, D.C., U. S. V. First State Bank of 
Thompson Falis, 17 P.Supp. 162. 

Bxtent of liability 

Liability extends as well to cost of 
extinguishing fire on defendanfs land 
as to the land to which fire spread 
by reason of defendant's failure to 
act.—State v. City of Marshfield, 259 
P. 201, 122 Or. 323, followed in State 
V. City of Marshfield, 259 P. 203, 22 
Or. 338. 

Actious 

Where statute provides that the 
action be brought in name of the 
state, thus obviating danger that de¬ 
fendant might have to pay twice, 
evidence that state paid money for 
controlling or extinguishing forest 
fire was held not necessary for re- 
covery therefor against owner of 
land.—State v. City of Marshfield, 
259 P. 201, 122 Or. 323, followed in 
i State of City of Marshfield, 259 P. 

I 203, 22 Or. 330. 

33. N.T.—Matter of Stokes, 68 N. 

Y.S. 439, 33 Misc. 448—Baker v. 

Warren County, 11 Pa.Super. 170. 

liability of state 

When meu are called on to work 
in putting out fires, at request of 
state forest ranger under statute 
makihg such Service compulsory, 
cohServation commission must allow 
them some compensation, and, if com¬ 
mission refuses to pay, state is lia¬ 
ble to compensate men for reason¬ 
able value of their work up to max- 
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imum limit of statute.—Rosenblutli 
V. State, 269 N.W. 292, 222 Wis. 623. 
Value of Services 
Wis.—Rosenbluth v. State, supra. 

33. N.Y.—Matter of Stokes, 68 N.T. 
S. 439, 33 Misc. 448. 

26 C.X p 590 note 82. 

TTuited States 

■Where a national forest in Vir¬ 
ginia was endangered by approach 
of a rapidly spreading fire allegedly 
caused by defendant railroad's negli- 
gence, the United States was not a 
“volunteer” when it took steps to 
prevent destruction of forest, as re- 
spects its right to recover from de¬ 
fendant for expenses incurred in ei- 
tinguishing fire, it being immaterial 
t that no one had requested the United 
States to take steps to protect—U. 
S. V. Chesapeake & O. Ry. Co., C.C.A. 
Va., 130 F.2d 308. 

34. Pa.—Baker v. Warren County, 
11 Pa. Super. 170. 

26 C.J. p 590 note 83. 

Corpus Juris quoted by aualogy in 
case where person assisting at fire 
was seeking recovery under Work- 
men"s Compensation Act.—City of 
Los Angeles v. Industrial Accident 
Commission, 47 P.2d 1096, 1099, 8 
Cal.App.2d 580. 

35. N.Y.—Harris v. People, 04 N.Y. 
148. 

Pa.-^n re Investigation of Fires by 
State Police, 11 Pa.Dist. & Co. 199. 
Tex.—^Niagara Fire Ins. Co. v. Pool, 
Civ.App., 31 S.W.2d 850, error dis- 
missed. 

26 C.J. p 590 note 85. 

36. N.Y.—People v. Klein, 173 N.Y. 
S. 108, 185 App.Div. 86. 

Tenn.—Rhinehart v. State, 117 S.W. 
508, 121 Tenh. 420, 17 Ann.Cas. 264. 

37. Tenn.—^Rhinehart v. State, su¬ 
pra. 
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§ 18. Powers and Proceedings 

An investrgation may be instituted whenever a fire 
occurs, and the investigatlng officiai generally has power 
to summon witnesses and administer oaths. 

The occurrence of a fire within the territoria! 
limits of the community over which the fire marsh- 
2.1 or other officer has jurisdiction is sufficient to 
justify and authorize an investigation into its origin 
and circiimstances.^s A complaint is not necessary 
to call into action his power to proceed.^^ 

The statutes generally empower the fire marshal 


or cxDmmissioner io compel the attendance of wit¬ 
nesses and administer oaths,^^ 

Under some statutes the testimony taken at the 
investigation cannot be tised in a criminal proceed- 
ing against the person giving such testimony, 
and under others, neither the resuit of the investi¬ 
gation nor statements made by an Insurance com- 
pany or its officers and agents, or insured or his 
representatives, at the investigation can be ad- 
mitted in evidence in, or made the basis of, any civii 
action for damages.^^ 


PIEEWOOD. Wood suitable for fuel, not includ- 
ing standing or felled timber which is suitable and 
yaluable for other purposes.i 

nBEWORKS. Contrivances of inflammable and 
explosive materials eombined in various proportions 
for the purpose of producing in eombustion beauti- 
ful or amusing seenic effeets, or to be used as a 
night signal on land or sea or for various pur- 
poses in war.^ Not classified as an “explosive’^ see 
Explosives § 1. Civii liability for injuries caused 
by unlawful discharge see Explosives § 10. As 
eonstituting a nuisance see the C.J.S. title Nuisane- 
8S § 75, also 46 C.J. p 707 notes 47-55. 

JIEKIN. A measure of capaeity, equal to nine 


gallons. The word is also used to designate a 
weight, used for butter and cheese, of fifty-six 
pounds avoirdupois.^ 

FIRLOT. A Seotch measure of capaeity, contain- 
iiig two gallons and a pint.*^ 

riRM. As a noun, the term is defined in the C.J. 
S. title Partnership § 1, also 47 C.J. p 647 notes 
1-5. It is said to be a conventional term applicable 
only to the persons who, on eaeh particular occa- 
sion when the name is used, are members of the 

As an adjective, fixed in character; stable; en- 
during; established; steadfast; staneh; as firm 
credit, firm prices, a firm friend, a firm eonviction.® 


38. N.Y.—Harris v. People, 64 N.Y. 
148. 

Place of investig-ation 

Under a'statute authorizing- the in- 
jnsurance commissioner to investi¬ 
gate the origin of fires, such investi¬ 
gation may take place at the com- 
tnissioner^s office in the state capitol, 
although the fire under investigation 
occurred in another county.—^Rhine- 
hart V. state, 117 S.W. 508, 121 Tenn. 
420, 17 Ann.Cas. 254. 

N.Y.—Harris v. People, 64 N.Y. 
148. 

40. N.Y.—Harris v. People, supra— 
People V. Klein, 173 N.Y.S. 108, 
185 App.Div. 86. 

Pa.—^In re Investigation of Fires hy 
State Police, 11 Pa.Dist. & Co. 199. 
Tenn.—Rhinehart v. State, 117 S.W. 

608, 121 Tenn. 420, 17 Ann.Cas. 254. 
Ptower to issue suhpoBnas 

A statute vesting in the Insurance 
■commissioner or his deputy all the 
powers of a trial justice for the pur- 
pose of compelling attendance of wit¬ 
nesses to testify in investigations of 
the origin of fire, and another stat- 
hte, providiiig that “the magistrate 
before wbom an information is made 
may issue subpeehas to’ any psLrt <if 
the state , for witnesses,” authorizes 
the Insurance commissionfer, in such 


investigations, to issue subpeenas for 
bringing before him witnesses from 
any part of the state.—Rhinehart v. 
State, supra, 

Confinement of witness 

Statutes conferring on state fire 
marshal or deputy power to sepa¬ 
rate witnesses and prevent their com- 
munication did not authorize marshal 
or deputy to detain witness in cus- 
tody and confine him in order to 
prevent communication.—Geldon v. 
Finnegan, 252 N.W. 369, 213 Wis. 539. 

41. N.Y.—People v. Klein, 173 N.Y. 
S. 108, 185 App.Div. 86, distinguish- 
ing People v. Schneider, 139 N.Y.S. 
104, 154 App.Div. 203. 

42. Pa.—In re Investigation of Fires 
by State Police, 11 Pa.Dist. & Co. 
199. 

Volunt ary statements are not with¬ 
in nile.—In re Investigation of Fires 
by State Police, supra. 

43. Action on fire jiolicy 

Under statute barring evidence hy 
state fire marshal, testimony of city 
fire marshal as to condition of build- 
ing was admissible in action on fire 
policy, where it was not shown that 
witness was acting for state fire mar- 
shaL—Niag‘ara Fire Ins. Ch. v. Pooi» 

m 


Tex.Civ.App., 31 S.W.2d 850, error 
dismissed, 

1. Black L.D. 

“The right to ent firewood from 
V700dland . . . cannot he extend- 

ed to the use of more valuable tim¬ 
ber for other purposes, and does not 
include the right to cut such timber 
into lumber, and with the proceeds 
buy fuel, so long at least as there is 
an abundance of fuel timber.”—Ho- 
gan V. Hogan, 61 N.W. 73, 74, 102 
Mich. 641. 

2. Mo.—Henderson v. Massachusetts 
Bonding & Ins. Co., 84 S.W.2d 922, 
925, 337 Mo. 1. 

3. Black L.D. 

4- Black L.D. 

5. Black L.D. 

Phrases constmed 

(1) “Any individual, firm, copart- 
nership, and every Corporation.’*— 
State V. Phelps, 176 N.W. 217, 219, 
171 Wis. 13. 

(2) “Person, firm or Corporation 
having a place of husiness within 
this State.”—Liggett & Meyers To¬ 
bacco Co. V. Goslin, 160 A. 804, 809, 
163 Md. 74. 

6. Century D. 

hld,” defined as meaning an 



FIEMA—FIRST 


36 C.J.S, 


PIRMA. In old English law, tbe contraet of lease 
or letting; also the rent^ or farm, reserved npon a 
lease of lands, whieli was frequently payable in 
provisions, but sometimes in money, in whicb latter 
ease it was ealled ^^alba firma,” white rent J Other 
rneanings were a messuage witb the house, garden, 
or lands, ete., conneeted therewith; also a banqnet, 
or supper; provisions for the table, henee a tribute 
or eustom paid toward entertaining the king for one 
night.^ 

In Spanish law, a signature, hence a firm, as 
used with referenee to partnership.9 In a different 
sense, a proceeding under the law of Aragon, by 
whieh one possessing property or rights was main- 
tained therein; also the order for sueh mainte- 
nance.l® 

FIRMAN. A Turkish word denoting a decree or 
grant of privileges, or passport to a traveler; a 
passport granted by the Great Mogul to captains of 
foreign vessels to trade within the territories over 
whieh he has jurisdietion; a permit.il 

FIRMAE ATIO. The right of a tenant to his lands 

and tenements.l2 

FIEMARIUM. In old reeords, a place in monas- 
teries, and elsewhere, where the poor were reeeived 
and supplied with food; henee, the word ^^infirma- 
ry/ns 

FIRMAEIUS. In old English and Seoteh law, a 
lessee for a term; one having a term, ferm, or farm 


in lands a ferraor; a lessee of a term.^s 

FIEMATIO. The doe season; also a supplying 
with food.^® 

FIRME. In old reeords, a farm.^^ 

FIEMIOR ET POTENTIOR EST OPERATIO LE¬ 
GIS QUAM DISPOSITIO HOMINIS.is 

FIRMITAS. In old English law, an assurance of 
some privilege, by deed or eharter.i^ 

FIRMLY. In a firm manner.^O Comprised in the 
term “faithfully” see 35 C.J.S. p 491 note 16, and 
held equivalent to “verily.”^! 

FIRMURA. In old English law, liberty to scour 
and repair a mill-dam, and earry away the soii, 

etc.22 

FIRST. Being before all others; being the initia! 
unit or aggregate in order of oecurrence or ar- 
rangement as to time, plaee, or rank;23 preeeding 
all others; first in time or a series, position, or 
rank; earliest in time or sueeession; foremost in 
position; in front of, or in advanee of, all others;. 
foremost in rank, importanee, or worth.24 The term 
has been contrasted with “at the same moment,” 
“coincident with,”25 ^^seeond,” and “subordinate.”^^ 

First floor, A term equivalent to “first story” of 
the building,2'7 and it naturally includes the walls,^^ 
but not the water pipes above the ceiling.^^ The 


offer br the purchaser whieh does 
not become binding until accepted by 
the seller.—Hanlon-Gregory Galva- 
nizing Co. v. Vogelstein, 166 N.T.S. 
229, 231, 179 App.Div. 43. 

“Firm rock" distinguished from 
“earth” see 28 C.J.S. p 614 note 36. 

7- Black L.D. 

Phrases construed 

(1) “Firma burgi”—the right in 
medieval days to take the profits 
of a borough, paying for them a 
fixed sum to the crown or other lord 
of the borough.—Black L.D. 

(2) “Firma feodi”—in old English 
law, a farm or lease of a fee; a fee- 
farm.—Black L.D. 

8. Black L.D. 

9. Escriche Diccionario. 

10. Escriche Diccionario. 

11. Black L.D. 

12» Black L.D. 

13. Black L-D. 

14. Burrill L.D. 

15. Black L.D. 

“Pirmaritis nihil habet nisi tantxun 
usTunf metum’’ 

“The fermor or lessee has nothing 


but only the usufruct.”—Burrill L. 
D. 

“Permarii comprehend all such as 

hold by lease for life or lives or for 
year, by deed or without deed.”— 
Black L.D. 

Waste by “fermors" punished by 52 
Hen. III, commonly ealled the stat¬ 
ute of Marlebridge.—Sackett v. Sack- 
ett, 8 Pick., Mass., 309, 313. 

16. Black L.D. 

17. Black L.D. 

18. A maxim meaning “The opera- 
tion of law is firmer and more power- 
ful than the will of man.”—Bouvier 
L.D. 

19. Black L.D, 

20. Century D. 

Phrases construed 

(1) “Firmly believes.”—^Thompson 
V. White, 4 Serg. & R., Pa, 136, 137— 
Bradley v. Eccles, 1 Browne, Pa., 258. 

(2) “Firmly bound to pay,” as 
equivalent to “owes and is indebted.” 
—Shattuck V. People, 5 111. 477, 480. 

ai- ^nrerily is as strong a word as 


firmly.”—Thompson v. White, 4 Serg. 
& R., Pa., 135, 137. 

22. Black L.D. 

23. Century D. 

24. 111 .—In re Lalla’s Estate, 28X 
IlLApp. 124, 133. 

25. Or.—^Walker v. Hewitt, 220 P. 
147, 152, 109 Or. 366. 35 A.L.R. 100. 

26. Means neither second nor subor» 
dlnate 

‘Tndeed, judicial elaboration adds 
little to the popular and customary 
understanding that ‘first' means nei¬ 
ther second nor subordinate to any 
other of the same kind.”—In re Lal- 
Ia's Estate, 281 Ill.App. 124. 133. 

27. Mass.—Lowell v. Strahan, 12 N. 
E. 401, 404, 145 Mass. 1, 1 AimS.iL 
422. 

28. Ark.—^WTiipple v. Gorsuch, 101 
S.W. 735, 736, 82 Ark. 252. 10 L,IL 
A.,N.S., 1133, 12 Ann.Cas. 38. 

Mass.—Lowell v. Strahan, 12 N.Ei. 
401. 404, 145 Mass. 1, 1 Am.S.R. 
422. 

29. Mich—Nederlander v. Cadillac 
Clay Co., 250 N.W. 281, 282, 264 
Mich, 434. 



FIRST 


m c.J.s. 

term lias been distinguished from "room.^SO 

First in, first out, rule. The equitable doctrine 
Ihat, in ease of payments by a debtor to his credi¬ 
tor on distinet transaetions and for different 
amounts, when neither party makes an appropria- 
tion at the time^ the payments are applied by law 
to the liabilities of earliest date.^i The term has 
also been applied to the eommingling of trnst funds 
and personal funds in the same aceount, the rule 
attributing the first drawing out to the first pay- 
ment in,^^ and to the Identification of shares, or 
of lots or pareels of property, where sales are made 
from the mingled shares, or eombined lots or par- 
-cels, having different costs, the rule presuming, in 


determining the gain from each transactione that 
the share or lot first sold is the share or lot first 
bought.33 Por application of the rule, and the prin- 
eiple involved, see the C.J.S. tities Intemal Reve- 
nue, Payment § 72, also 48 C.J. p 657 note 3~p 659 
note 19, and Trusts § 438, also 65 C.J. p 977 note 
5-p 978 note 10. 

First purchaser. A purchaser who first aequired 
the estate, through his family, whether it was trans- 
ferred to him by sale or by gift, or by any other 
method, except only that of descent.^^ 

Other phrases employing the word are set out in 
the note.^^ For stili other phrases for which more 


aa Mass.—Liowell v. Strahan, 12 N. 
E. 401, 404, 145 Mass. 1, 1 Am.S.R. 
422. 

31. U.S.—Lowden v. Northwestern 
Nat. Bank & Trust Co. of Minne- 
apolis, C.C.A.Minn., 84 F.2d 847, 851 
—Saltonstall v. Hassett, D.C.Mass., 
32 F.Supp. 583, 586. 

32. “The first item on the dehit side 

of the ledger must be charged to the 
first item on the credit side.”—Idoni 
V. Down, 8 N.T.S.2d 719, 721, 170 
Misc. 303. 

Presumption that trustee takes own 
funds first see the C.J.S. title 
Trusts § 438, also 65 C.J. p 976 note 
97. 

33. U.S.—Keeler v. Commissioner of 
Internal Revenue, C.C.A., 86 F.2d 
265, 266, 267—Commissioner of In¬ 
ternal Revenue v. Oliver, C.C.A., 
78 F.2d 561, 562—Snyder v. Oom- 
missioner of Internal Revenue, C. 

C. A., 73 F.2d 5, 6—Commissioner of 
Internal Revenue v. Merchants’ & 
Manufacturers' Fire Ins. Co., C.C. 
A., 72 F.2d 408, 409—Ninth Bank 

Trust Co. v. U. S., D.C.Pa., 15 F. 
Supp. 951, 952. 

“Not a mle of law or logic but a 
Tule of thumb. It is a presumption 
■of fact and really a regulation of the 
burden of proof.”—Ninth Bank & 
Trust Co. V. U. S., supra. 

Snle applied 

U.S.—Helvering v. Campbell, 61 S.Ct. 
798, 801, 313 U.S. 15, 85 L.Ed. 1159 
—Snyder v. Commissioner of Inter¬ 
nal Revenue. 55 S.Ct. 737, 739, 295 

U. S. 134, 79 L.Ed. 1351—Helvering 

V. Rankin, 55 S.Ct. 732, 735, 295 
U.S. 123, 79 L.Ed. 1343—Commis¬ 
sioner of Intemal Revenue v. Gam- 
brill, C.C.A., 112 F.2d 530. 534— 
Curtis V. Helvering, C.C.A., 101 F. 
2d 40, 41—^Kraus v. Commissioner 
of Internal Revenue, C.C.A., 88 F. 
2d 616, 617—Hitchcock v. U. S., 

D. C.Mich., 36 F.Supp. 507, 510. 

:34. U.S.—Gardner v. Collins, R.I., 2 
Pet. 58, 93, 7 L.Ed. 347—Blair v. 
Adams, C.C.Tex., 69 P. 243, 247. 


35. Phrases constmed 

(1) “First and prior right and op- 
tion to re-lease premises.”—Budden- 
berg V. Welch, 185 N.E. 865. 866, 97 
Ind.App. 87. 

(2) “First charge.”—Merchants’ 
Bank <& Trust Co. v. Pettison, 153 
A. 789, 791, 112 Conn. 652—26 C.J. 
p 591 note 25. 

(3) “First come, first served rule.” 
—Meredith v. Mortgage & Securities 
Corporation, Fla., 1 So.2d 720, 722— 
State ex rei. Garland v. City of West 
Palm Beach, 193 So. 297, 298, 141 
Fla. 244. 

(4) “First cuts,” as meaning old 
ewes cut out of the herd for the first 
time in the fall of the year and sold. 
—Tellowstone Sheep Co. v. Diamond 
Dot Live Stock Co., 297 P. 1107, 1110, 
43 Wyo. 15, 75 A.L.R. 1151. 

(5) “First domestic Processing.”— 
Tasty Baking Co. v. U. S., Ct.Cl., 38 
F.Supp. 844, 848—Colgate-Palmolive- 
Peet Co. V. U. S., D.C.Del., 37 F.Supp. 
794, 796—Cincinnati Soap Co. v. U. S., 
D.C.Ohio, 22 F.Supp. 141, 143—Loose- 
Wiles Biscuit Co. v. Rasquin, D.C.N. 
T., 20 F.Supp. 805, 807, 808. 

(6) “First fruits,” as meaning, in 
English ecclesiastical law, the first 
y€ar’s whole profits of every benefice 
or spiritual living, anciently paid^ by 
the incumbent to the pope, but after- 
wards transferred to the fund called 
“Queen Anne’s Bounty,” for increas- 
ing the revenue from poor livings; 
and, in feudal law, one year’s profits 
of land which belonged to the king 
on the death of a tenant in capite; 
otherwise called “primer seisin.” One 
of the incidents to the old feudal 
tenures.—Black L.D, 

(7) “First heir,” defined as the per- 
son who will be first entitled to suc- 
ceed to the title, to an estate after 
the termination of a life estate or es¬ 
tate for years,—^Winter v. Perratt, 5 
Barn. & C. 48. 

(8) “First in possession.”—Associ¬ 
ated Brewers Distributing Co, v. Ri- 
ley. 102 P.2d 78l, 782, 39 Cal.App.2d 
235. 


(9) “First in time, first in right.”— 

U. S. V. City of Greenville, C.C.A.S. 
C., 118 F.2d 963, 966—In re Galli- 
more, D.C.Ga., 16 F.2d 800, SOI. See 
also Courts § 492, as to priority of 
jurisdiction; and the C.J.S. title 
Liens § 10, also 37 C.J. p 328 note 21- 
p 329 note 39, and Mechanies’ Liens 
§§ 198, 200, also 40 C.J. p 283 note 24- 
p 284 note 30 and p 288 note 16--p 294 
note 71, as to priority in time with 
reference to liens. 

(10) “First make payment.”— 
Walker v. Hewitt, 220 P. 147, 151, 
109 Or. 366, 35 A.L.R. 100. 

(11) “First measure.”—James v. 
Ketterer, 180 N.E. 704, 706, 125 Ohio 
St. 165. 

(12) “First meeting.”—^Smith v. 
State, 288 S.W. 458, 462, 105 Tex.Cr. 
327. 

(13) “First members.”—Eustace v. 
Dickey, 132 N.E. 852, 858, 240 Mass. 
55. 

(14) “First monthly meeting,” as 
referring to the first meeting in the 
month preceding the “second month.” 
— Cicchillo V. Ricciotti Garibaldi Mu¬ 
tual & Beneficial Soc. of Scranton, 21 
A.2d 447, 448, 145 Pa.Super. 508. 

(15) “First named on ballot cast.” 
—Denny^v. Pratt, 135 A. 40, 41, 105 
Conn. 256—Beckley v. Alling, 99 A. 
1034, 1036, 91 Conn. 362. 

(16) “First net profits.”—Crocker 

V. Barteau, 110 S.W. 1062, 1066, 212 
Mo. 359. 

(17) “First option.” 

Kan.—Landowners Co. v. Pendry, 100 
P.2d 632, 633, 151 Kan. 674, 127 A. 
L.R. 8^0. 

N.Y.—Jurgensen v. Morris, 185 N.T.S. 
386, 387, 194 App.Div. 92. 

(18) “First option to buy,” as 
equi valent to “first privilege of buy- 
ing.”—Hake v. Groft, 205 N.W. 145, 
146, 232 Mich. 23^ 

(19) “First oi* retum term.”—^At¬ 
lantic Coast Line R. Co. v. Georgia 
Sweet Potato Growers’ Ass’n, 154 S.E. 
698, 699, 171 Ga. 30. 
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FIRST—FIB8T-RATE 


36 C.J.S. 


recent adjudieations have not been found see 26 
C.J. p 591 note IZ-p 592 note 79. 

ITRST-OIiASS. A relative term,3® defined as 
meaning of the mc^t superior or excellent grade 
or kind; belonging to the head or chief or numeri- 
eally preeedent of several classes into which the gen- 
eral subjeet is divided.37 It has been held to in¬ 
clude and to be s 3 Tionymous with “good eondition/' 
and *^good quality,”^^ and to negative “bad eondi- 


tion,” “damagedy” "inferior quality,” “injurious,” 
“off grade,” "unfit for feeding purposes/^ and “un- 
safe.”29 

Phrases employing the word are set out in the 
note.^^ For other phrases as to which more recent 
adjudieations have not been found see 26 C.J. p 
592 notes 83-93. 

FIRST-ErATE. Of the first rate or order.'^! 


(20) “First payment.”—City of 
Philadelphia v. Mulier, 14S A. 20, 21, 
293 Pa. 360. 

<21) “First privilegre of buying/' as 
equivalent to “first option to buy.“ 
—Hake v. Groff, 205 N.W. 145, 146. 
232 Mich- 233. 

(22) “First processor.”—Lindner 
Packing- & Provlsion Co. v. Commis- 
sioner of Intemal Revenue, C.C.A.. 
IIS F.2d 656. 658. 

(23) “First relief.*’—Belknap Coun- 
ty V. Carroll County, N.H., 13 A.2d 
150, 151. 

(24) “First retum.”—Scaife Co. v. 
Commissioner of Internal Revenue, 
63 S.Ct 338, 340, 314 U.S. 459, 86 L. 
Ed. 339—J. E. Riley Inv. Co v. Com¬ 
missioner of Internal Revenue, 61 S. 
Ct. 95, 96, 311 U.S. 55, 85 UEd. 36— 
Haggrar Co. v. Helveringr, Tex., 60 Sj 
C t. 337, 340, 308 U.S. 389, 84 L.Ed. 
340—^Wm. B. Scaife & Sons Co. v. 
Commissioner of Internal Revenue, 
C.C.A., 117 P.2d 572, 574—J. E. Riley 
Inv. Co. V. Commissioner of Intemal 
Revenue, C.C.A., 110 F.2d 655, 657 
—J- E. Riley Inv. Co. v. Commission¬ 
er of Intemal Revenue, C.C.A., lOS P. 
2d 713, 716, 718—C. H. Mead Coal Co. 
v. Commissioner of Internal Revenue, 
C.C.A, 106 P.2d 388, 390, 391—Glenn 
V. Oertel Co., C.C.A.Ky., 97 P.2d 495, 
497 —^Western Fniit Express Co. v. 

U. S., Ct.CI., 31 P.Supp. 164, 166— 
Philadelphia Brewingr Co. v. TJ. S., 
Ct.CI., 27 F.Supp. 583, 587. 

(25) “First rig-ht to re-lease.”— 
Cloverdale Co. v. Littlefleld, 133 K.E. 
565, 240 Mass. 129. 

(26) “First-run theaters."—Inter¬ 
state Circuit V. U- S., Tex., 59 S.Ct. 
467. 475, 306 U.S. 208, 83 L.Ed. 610. 

(27) “First salted.”—C. D. Brown 
& Co. v. Standard Hide Co., 152 A. 
557, 558, 301 Pa. 543. 

(28) “First school year.”—Gibson 

V. Mitchell, 72 P.2d 740, 743, 9 Cal. 
2d 718. 

(29) “First story,“ as equivalent to 
**first floor.“ 

Mass.—Lowell V. Strahan, 12 N.E. 
401, 404, 145 Mass. 1, 8, 1 Am.S.R. 
422. 

Qhlo.-^Benzlng v. Board of Eduoation 
of ECamilton City School Bist, 181 
N.E. 15Q, 152, 41 Ohio App. 468. 

(30) “First term,“ construed iu a, 


particular application, as meaning 
the term at which the prosecuting 
officer demands the arraignment and 
trial of a defendant-—John v. State, 
1 Head, Tenn.. 49, 51. See also Courts 
§ 147 notes 78-80, “appearance term“ 
as first term. 

(31) “First three days.”—Honea v. 
Federal Land Bank of St. Louis, 61 
S-W.2d 436, 438, 187 Ark. 619. 

(32) “First use."—Heer Engine Co. 
V. Papan. 218 S.W. 202, 203, 142 Ark. 
171, 

(33) “In the first instance."—Peo- 
ple ex rei. Polk v. McNulty, 9 N.T.S. 
2d 380, 386. 256 App.Biv. 82—People 
V. Cooper, 286 N.T.S. 961, 962, 158 
Misc. 419. 

nirases trested elsewhere 

(1) “Bums of the first degree" or 
“first-degree burns" see 12 C.J.S. p 
758 notes 20, 21. 

(2) “First meeting of creditors" 
see Bankruptcy § 281 a. 

(3) “First-bom" see Eldest 28 C. 
J.S. p 1052 note 56. 

(4) “First cause" see 14 C.J.S. p 
43 note 18. 

(5) “First cost and charges" see 
20 C.J.S. p 243 note 6. 

(6) “First cousin" and “first cou- 
sin once removed" see 21 C.J.S. p 
863 notes 3. 13. 

(7) “First day” see the C.J.S. title 
Time § 13, also 62 C.J. p 983 note 56— 
p 1000 note 86. 

(8) “First degree burglary" see 
Burglary § 27 notes 56-69. 

(9) “First degree murder" see the 
C.J.S. title Homicide §§ 30-34, also 29 
C.J, p 1104 note 38-p 1118 note 83. 

(10) “First degree robbery" see the 
C.J.S. title Robbery § 25, also 54 C.J. 
p 1029 note 34-p 1031 note 58. 

(11) “First draw" see 28 CJ^.S. p 
487 note 6. See also the C.J.S. title 
Pensions § 6, also 48 C-J. p 790 notes 
92-6. 

(12) “First impression," as refer¬ 
ri ng to absence of preeedent for an 
alleged cause of action see Actions 
§ 16. 

(13) “First inventor” see the C,J. 
S. title Patents § 86, also 48 C,J. p 
114 nqte 52-p 116 note 72. 

(14) “First lien" see the a J.S. ti- 
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tle Liens § 10, also 37 C.J. p 328 note 
21-p 329 note 34. 

(15) “First of exchange" see Ei- 
change 33 C.J.S. p 1 note 6 (11) j 
Bilis and Notes § 736 note 31. 

Other specific uses see 26 C.J. p 591 
note 10. 

36. 111.—Cleveland v. Martin, 75 N.E. 
772, 778, 218 111. 73, 3 L.R.A,N.S., 
629. 

37. Black L.D. 

38. Cal.—Pacific Feed Co. v. Kennel, 
218 P. 274, 275, 63 CaLApp. 108. 

39. Cal.—Pacific Feed Co. v. Kennel, 
supra. 

40. Phrases constmed 

(1) “Pirst-class condition."—Mc- 
Kinster v. Prescott, 314 P. 639, 640, 
67 Mont. 88. 

(2) “Pirst-class dwelling house” 
see 28 C.J.S. p 605 note 45. 

(3) “Pirst-class mail-matter*" see 
the C.J.S. title Post Office § 20, also 
49 C.J. p 1155 note 49. 

(4) “First-class misdemeanant," in 
English law under the prisons act, 
28 & 29 Viet, c 126 § 67, prisoners in 
the county, city, and borough i>risons 
convicted of misdemeanor, and not 
sentenced to hard labor, are divided 
into two classes, one of which is 
called the “first division;" and it is 
in the discretion of the court to or- 
der that such a prisoner be treated 
as a misdemeanant of the first divi¬ 
sion, usually called “first-class mis¬ 
demeanant,” and as such not to be 
deemed a criminal prisoner, that is, 
a prisoner convicted of a crime.— 
Black L.I>. 

(5) “Pirst-class printing,” defiued 
in particular contracts as the cheap- 
est grade of printing, and distin- 
guished from “second-class printing." 
—Commonweaith v. Bacon, 111 S.W. 
387, 392, 33 Ky.L. 935. 

(6) “Pirst-class private residences 
only."—Pulitzer v. Campbell, 262 N. 
Y.S. 743, 746, 147 Misc. 700, 

(7) “First-class shape."—Stovall v. 
Newell, 75 P.2d 346, 347, 158 Or. 206. 
4L Webster New InLD. 

“Pirst-rate hnilding plot of freehold 

grottud” 

Eng.—Dykes v. Blake, 4 Bing.N.Cas. 
463, 476, 33 E.aL. 806, 132 Reprrnt 
S66. 



3^ C. J* S. 


FISO.--FISH 


pISC. An Anglicized form of tbe Latin 
md defined as meaning a treasnjry of a kingdom or 
a state; money ehest.^^ 

nSCAL. 

As a Nonn 

A financial secretary or minister a treasur- 
^j45 a procurator fiscal; a public law offieer.^® 

In Spanish law, it is sometimes used as in Eng- 
lish to denote that wMch pertains to the “fisco” or 
public treasury; more commonly, bowever, it means 
a public attomey, or public prosecutor, and corre- 
sponds generally to a district, or prosecuting attor- 
ney; and sometimes to an attorney general.^*^ 

As an Adjective 

Financial, pertaining to finanee;^^ relating to ac- 
counts or the management of revenue;^^ of or per¬ 
taining to the treasury or public finanees of a gov- 
emment.^® The term imports some relation to fi¬ 
nancial operations,^^ and has been held synonymous 
with “financial” see Financial 36 C.J.S. p 765 note 
24. For referenees to specifie uses see 26 C.J. p 
592 note 98, 

Phrases employing the word are set out in the 
note.^^ For other phrases as to which more recent 
adjudications have not been found see 26 C.J. p 592 
text and notes 4-11. 

FISCO. In Spanish law, the department of the 
govemment which collects, receives, and pays mon- 


ey;53 the public treasury. It is regarded in law 
as a person and, in seeking restitution of rights, it 
has been given the status of a minor; and various 
other rights and privileges have been extended to 
it.54 

FISCTJS. In Roman law, the treasury of the prince 
or emperor, as distinguished from “serarium,” which 
was the treasury of the statealso the treasury 
or property of the state, as distinguished from the 
private property of the sovereignA® From this 
term is derived the word confiscate,” that is, to ap- 
propriate to the fiscus or fise.®”^ 

In English law, the king^s treasury, as the reposi- 
tory of forfeited property; the treasury of a no- 
ble, or of any private person A ^ 

FISH. As a noun, used to designate an aquatic 
animal see Fish § 1. In well-drilling, an object 
which has to be removed from a well which is being 
drilled.59 

As a verb employed in the participial form as 
taking fish by angling or drawing a net see Fish § 1. 
Used in the sense of seeking information in a pend- 
ing action, “fishing” has been defined as meaning 
ordering a party to a suit to produce ali of his 
books and papers for examination by the other 
party.®® 

Phrases employing the word are set out in the 
note.®^ 


42. Black UD. 

43. N.D.—Daly v. Beery, 178 N.W. 
104, 109, 45 N.D. 287. 

44. N.D.—Daly v. Beery, supra, 

45. N.Y.—Eagan v. Board of Educa- 
tion, 116 N.Y.S. 167, 168. 

46. Webster New Int.D. 

47. Escriche Diccionario. 

48. N.Y.—Eagan v. Board of Educa- 
tion, 115 N.Y.S. 167, 168. 

N.D.—Daly v. Beery, 178 N.W. 104, 
109, 45 N.D. 287. 

49. 111. — Lynn v. Trustees of School 
of Township No. 16, Pope County, 
271 IlLApp. 539, 546. 

Sa N.D.—Daly v. Beery, 178 N.W. 
104, 109, 45 N.D. 287. 

51. Mass.—Opinion of the Justices, 
32 N.E.2d 298, 303. 

52. Phrases coustmed 

(1) "Fiscal agent" see Banks and 
Banking § 809, federal reserve banks 
as govemment fiseal agents; § 1062, 
loan and trust company acting for 
other corporations. 

(2) “Fiscal and legal expense,'* as 
including Insurance during the period 
of construction of a publio works 


project.—State v. Dade County, 200 

So. 848, 850, 146 Fla. 331. 

(3) “Fiscal concerns" see 15 C.J.S, 
p 799 note 19. 

(4) “Fiscal court” see Counties § 
175 note 26, and Courts § 264 note 35. 

(5) “Fiscal judge," described as a 
public offlcer named in the laws of 
the Ripuarians and some other Ger- 
manic peoples, apparently the same 
as the “Graf," “reeve," “comes," or 
“count," and so called because 
charged with the collection of public 
revenues, either directly or by the 
imposition of fines.—Black L.D. 

(6) “Fiscal officer." 

XJ.S.—Mermis v. Jackson, -C.C.A.Kan., 
93 F.2d 579, 583. 

Ky.—^Dorain v. Walters, 116 S.W. 

313, 314, 132 Ky. 54. 

Pa,—Dunn v. Berks County, 14 A,2d 
310, 313, 339 Pa. 282. 

(7) “Fiscal year" see the C.J.S. ti- 
tle Time § 9, also 62 C.J. p 964 note 
93-p 965 note 99. 

53. U.S.—Molina v. U. S., 6 CtCl. 
269, 273. 

54. Escriche Diccionario. 

26 C.J. p 592 note 14 [a]. 


55. Black D.D. 

In Prance the distinction was not 
observed.—Black L.D. 

In German law the term appears 
to have a meaning similar to that 
in Spanish law.—^Brown v. U. S., 5 Ct. 
Cl. 571, 578. 

56- Black L.D. 

“In conrse of time the fiscus ab- 
sorbed the serarium and hecame the 
treasury of the state."—Black L,D. 
57. Black L.D. 

58- Black L.D. 

59- U.S.—Raymond v. Wickersham, 
Cust. & Pat-App., 110 F.2d 863, 864. 

60- U.S.—Mobile Ga^ Co. v. Patter- 
son, D.C.Ala., 288 F. 884, 885. 

61. Phrases nsing ^^fish” 

(1) “Fish in oil in jars."—^U. S. v. 
Delapenha & Co., 12 CtCust.App. 209, 
211 . 

(2) “Fish in tin packages.”—U. S. 
V. Delapenha & Co., 12 Ct.Cust.App. 
209, 211. 

(3) “Fish laws of the United 
States."—Alaska Fish Salting & By- 
Products Co. V. Smith, Alaska, 4l S. 
Ct 219, 2^0, 255 U.S. 44, 65 L.Ed. 489. 



FISE 


36 C.J.S. 


(4) *‘Fish pots” see Pish § 1. 

(5) “Fish royal or royal fish,” 
“game fish,” “shell fiish,’’ and “soft 
fish" see Pish § 1. 

Phrases nstng- “fishiag” 

(1) “Pishing banks,” “fishing- im- 
plement,” “fishing place’” see Pish 
§ 1 . 

(2) “Fishing bili or expedition” 
see Discovery § 1 note 2. 

(3) “Pishing season,” defined as 
meaningr from the date when a ves- 
sel sets out on her drst trip until Oc¬ 
tober 20 of the same year, but with 
the i>ower in the master to terminate 


the season at an earlier date, and 
distinguished from “fishing voyage.” 
—Wentzell v. Winacht, -41 N.S. 406, 
408. See also Fish § 29. 

(4) ‘*Pishing Stores,” as including 
hooks, gaffs, nippers, and knives used 
by a boat in the fishing trade; also 
boats, fishing tackle, such as har- 
poons, lines, and rockets, casks and 
varicus other implements independ- 
ent of the ship*s sailing Stores. 

B.C.—Pichon v. The Alliance No. 2, 
20 B.C. 560, 17 Can.Exch. 201, 20 
Dom.KR. 70. 

Eng.—The Dundee, 1 Hagg.Adm. 137. 


(5) “Fishing tool, defined as a 
tool aifixed to the bottom of a jarring 
tool, interposed in a string of drill 
pipe and designed to grapple or oth- 
erwise engage the object.—common- 
ly called a “fish,”—which is to be 
removed from a drilled well.—Ray- 
mond V. Wickersham, Cust. & Pat. 
App., 110 P.2d 863, 864. 

(6) “Fishing vessel” see Collision 
§ 27 note 35, subject to federal reg- 
ulations generally; § 53, reliance on 
vessels sailing free giving way § 93 
notes 92, 93, signais in daytime, § 
94 e, lights, § 121 note 9, reliance on 
other vessels reducing speed in fog^ 
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This Title includes animals mhabiting the water; regulations ?or their preservation; and nature and 
incidents of rights of fishery. 

Matters not in this Xitle» treated elsewhere in this woik, see DescxiptiTC^Wardi Index 


Ancdysis 

I. m GENERAL, §§ 1-3 

n. RIGHT OF FISHING, §§ 4-25 

A. In Private Waters, §§ 4-S 

B. In Publio Waters, §§ 6-19 

C. CiviL Liabiltiy and Remedies fob Invasion op Rights, §§ 2(4-25 

m. PROTECTION AND REGULATIGN, §§ 26-46 


Suh-Analysis 


I. IN GENERAL—p 828 

§ L Meaning of terms—p 828 

2, Property in fish in general—^p 832 

3. Rights of property and contracts as to fish illegally taken—^p 833 

n. RIGHT OF FISHING^p 833 

A. In Private Waters —^p 833 

§ 4. By owner—p 833 

5. By another than owner of soil—p 835 

B. In Public Waters—^ p 837 

§ 6. In general—^p 837 

7. In great ponds and lakes—^p 838 

8. Extent of right—^p 838 

9. Private rights—^p 840 

10. Rights as to oysters, clams, and other shellfish—p 843 

11. - Right to piant and cultivate oysters in general—p 843 

12. - By statute—p 844 

13. Whale fisheries—p 848 

14. Town fisheries—p 848 

15. Interstate fisheries—^p 849 

16. International fisheries—^p 849 

17. - Seal and other fur fisheries—p 850 

18. Indians’ rights of fishery—p 850 

19. Rights of aliens—p 851 

C. CrvTL Liabelitt and Remedies poe Invasion of Rights— ^p 851 

§ 20. Trespass and other actions for damages—p 851 

21. -- For injury to oysters, clams, etc.—^p 852 

22. - Pleading, evidence, and trial—^p 853 

23. -Measure of damages—^p 854 
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§ 1 

H EIGHT OF FISHING—Contimied 

C. Civn/ Liabilitt and REaiEDiES for Invasion of Rights—C ontiimed 
§ 24. Injunction—855 
25. Other remedies—856 

m. PE0TECTI02T AND EEGULATION—p 857 

§ 26. Power to protect and regulate—p 857 

27. Constitutional and statutory provisions—p 859 

28. Specific regulations and offenses—^p 861 

29. -Possession and sale in close season—p 863 

30. -Method of taking fish—^p 864 

31. - Prohibiting obstruction of fish—p 866 

32. - Pollution of streams—^p 866 

33. -Transportation or exportation of fish—p 867 

34. -Trespass on private lands and fisheries—867 

35. ■- Offenses as to oysters, clams, and other shellfish—p 868 

36. Licenses—p 869 

37. Fish wardens and other officers—872 

38. Penalties—p 875 

39. - Right of action and defenses—p 875 

40. - Remedies and proceedings for enforcement—876 

41. - Disposition of proceeds—^p 877 

42. Searches, seizures, and forfeitures—p 877 

43. Crimina! prosecutions—p 880 

44 . - Indictment, Information, or complaint —^p 880 

45. -Evidence—^p 881 

46. -Trial, punishment, and review—p 882 


L m GENERAL 


§ 1. Meaning of Terms 

The Word "fish" in its broadest sense is a designa- 
tion of almost any exclusively aquatio animal. 

^‘Fish,” in its broadest sense, is a designation of 
almost any exclusively aquatic animal, vertebrate, 
or invertebrate.l The term "‘fish” includes in itself 
oysters, clams, and other shell fish,^ and has also 
been held to be included in the term "game.”^ The 
term ""agricuitural products” does not include fish.’* 
Fish are classified in the law, largely perhaps 
because of their migratory characteristics and want 


of a fixed habitat, as animals ferae naturae.'^ 

A ^^fishery’^ is the right to take fish at a certairr 
place, or in particular waters;® a right to employ 
within a particular stretch of water lawful means 
for the taking of fish which may be found there;"^ 
a place for catching fish or other sea products;^ 
and it is the exclusive right which every owner of 
land on the shore of a river has to use his own 
property for the purpose of drawing a seine, or 
practicing any other device for the catchmg of 
fish,^ The term is also used to designate a place 


1. Webster New Int.D. 

26 C.J. p 594 note 1. 

2. U.S.—Gratz v. McKee, Mo., 258 F. 
335, 169 C.C.A. 351. 

26 aj. p 594 note 4. 

3;. Fla.—State ex rei. Oglesby v. 
Hand, 119 So. 376, 378, 96 Fla, 
799, citkig CorpTis Juris. 

26 C.J. p 594 note 5. 

**Game" defined see the C.J.S. title 
Crame § 1, also 27 C.J. p 941 note 
1—p 942 note 6. 

4, Fhilippine,—^Molina v. RafEerty, 
37 Philippine 645. 


5. Fla.—^Nash v. Vaughn, 182 So. 
827, 133 Fla. 499. 

Or.—Columbia Kiver Fishermen’s 

Protective Union v. City of St. 
Helens, 87 P.2d 195, 160 Or. 654. 
26 C.J. p 594 note 3—3 C.J. p 16 
note 20. 

ClassilLed with f&wls 

*‘Blackstone, in writing- of animals 
ferae naturae, classes fish with fowis 
of the air, there being in nature no 
distinction between one species of 
wild animals and another. 2 Black- 
stone's Qmh. , 403."—State ex rei, 
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Ogle^y V. Hand, 119 So. 376, 378, 96 
Fla 799, 

Migrratory fish are deemed to be 
ferae naturae.—Ex parte Vitalie, 4 
P.2d 171, 117 CaLApp. 553. 
e. Pa.—Hart v. Hili, 1 Whart. 124. 
26 C.J. p 595 note 12. 
t 7. Or.—Hume v. Hogrue River Pack- 
ing- Co.7 83 P. 391, 92 P. 1065, 96 
P. 865, 61 Or. 237, 131 Am.S.R. 
732, 31 Ii.R.A.,N.S., 396. 

8. Aiaska—U. S. v- Miyata, 4 Alas- 
ka 436. 

9, U.S.-—^Percy Sximmer Club v. As- 
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prepared for catching- fish with nets or hooks, and 
in common parlance is applied to 'a place^ where a 
seine or net is drawn>® It has also been defined as 
the act, process, or occnpation of taking fish or oth- 
er sea products.^^ 

Althongh a fishery is in the water, the use of the 
space on shore between high and low watermarks 
may be necessary in the use of the fishery, and may 
be included in the term “fishery, ”^2 g. fishery is to 
be distinguished from a fishing place, or the right 
to use a particular shore or beach as a basis for 
carrying on the business; the latter is always vest- 
ed in the shore owner and is entirely distinet from 
the right to fish from the waterA^ 

As a right of property a fishery is real, and not 
personal, property; it is a part of the soil and not 
an entity having an independent existence,!^ and, as 
far as it is exercised on another^s land, it is a profit 
a prendreA'^ Hence, it cannot be claimed by way 
of easement,l6 and a person fishing by claim of 
common right can be in no sense the owner of a 
fisher3\^^ 

A several fishery is the exclusive right of fishing 
which is derived from the ownership of the soil;iS 
the exclusive right to fish in one^s own watersA^ 

It is a fishery by which the party claiming it has 
the right of fishing independently of ali others, so j 


§1 

that no person can have a coextensive right with 
him in the object claimed.20 As to whether the 
ownership of the soil under the water is essential 
to a several fishery there is a diversity of opinion, 
some authorities holding that it is and others that 
it is not.22 

A common fishery is a public or common right to 
fish in certain waters, and is or may be exclusive 
of the ownership of the soil;23 jt may be a right of 
fishing in another man’s waters in common with 
certain other persons.^^ A free fishery is an ex¬ 
clusive privilege, derived from royal or public grant 
to fish in public waters, and is independent of the 
soiL25 Under the common law there is a free right 
of fishery, which is common to all citizens of the 
state, extendihg to all rivers where the tide ebbs 
and flows, as well as in the sea.26 The right of 
fishery in navigable rivers and arms of the sea is 
presumptively free.27 

“Royal fishery’’ is a term which was applied at 
common law to the right of fishery, by virtue of the 
king’s prerogative, in a royal or navigable river as 
far as the sea ebbed and Eowed in it. 2^ 

Fishing. To be employed in taking fish as by 
angling or drawing a net; a pursuit consisting, not 
of a single act, but of many acts, according to the 
nature of the fishing. It is not the isolated act 


tle. C.C.N.H,, 145 P, 53, affirmed 
163 P. 1 , 90 C.C.A. 527, rehearingr 
denied 166 P. 1020, 92 C.C.A. 667. 
Or.—Hume v. Rogue River Packing 
Ce., 83 P. 391, 92 P. 1065, 96 P. 865, 
51 Or. 237. 131 Am.S.R. 732, 31 L.R. 
A.,N.S,. 396. 

Pa-—Shrunk v. Schuylkill Nav. Co., 
14 Serg. & R. 71. 

10. Alaska.—U. S-. v. Miyata, 4 Alas- 
ka 436. 

26 C-J. p 595 notes 16, 17. 

11- Alaska.—U. S. v, Miyata, supra, 
^ —rTinicum Fishing Co. v. 

Carter. 61 Pa. 21, 100 Am.D. 697 
—Hart V. Hili, 1 Whart. 124. 

13. Or.—Hume v. Rogue River Pacl:- 
uiff Oo., S3 P. 391, 92 P. 1065, 96 P. 
865, 51 Or. 237, 131 Am.S.R. 732 31 
L-R.A.,N.S., 396. 

14t Ga.—^Bosworth v. Nelson, 152 S, 
E- 575. 170 Ga. 279. 

26 C.J. p 595 note 19. 

liereditaineat 

Fishing rights in lake were an 
mcorporeai hereditament, since they 
xssued out of, were concerned with, 
or were annexed to, those corporea,!. 
V. MiHer, 179 A. 248, ll8 Pa. 

Sup^, 38. ' 

13^ N.J. ^Albright v. Sussex County i 
^*ake & Park Commission, 57 A. 
3^, 71 N.J.Law 303, 108 Am.S.R. 
69 Ii,R,A. 768,^ 2 AniiiCaSj 48, ( 


affirmed 59 A. 146, 71 K.J.Law^ 
309, 69 L.R.A. 768. 

26 C.J. p 595 note 20—19 CJ. p 870 
note 110. 

RigJit reserved Iby grautor» to take 
fish in waters of land conveyed was 
one of profits S prendre.—Bosworth 
V. Nelson, 152 S.E. 575, 170 Ga. 279. 

16. Ga.i—Boswortli v. Nelson, supra. 
26 C.J. p 595 note 21. 

17. Or.—Hume v. Rogue River Pack- 
ing Co„ 83 P. 391, 92 P. 1065, 96 P. 

I 865, 51 Or. 237, 131 Am.S.R. 732, 
31 L.R.A.,N.S., 396. 

18 . Mass.^—Preary v. Cooke, 14 

Mass. 488. 

N.J.—Cobb V. Davenport, 32 N.J.Law 
369. 

N.Y.—Brookhaven v. Strong, 60 N.Y. 
56, 

Acquisition in public waters see in¬ 
fra § 9. 

U;S«-'—Hardin v. Jordan, 111.,; lil 
S.Ct. 808, 140 H.S. 371, 35 L.Ed. i 

20. Me.—Preble v. BroWn, 47 Me. 
284—Moulton v. Libbey, 37 Me. 
47^2,'59 Ain.D. 6T. 

21 , N.C.—Skinner v. Hettrick, 73 N. 

53.V ; s . i ; 

36 C;J. p,596 ifcote 35, ; 
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22. Or.—Hume v. Rogue River Pack- 
ing Co., 83 P. 391, 92 P. 1065, 96 P. 
865, 51 Or. 237, 131 Am.&R. 732, 
31 L.R.A.,N.S., 396. 

26 C.J. p 596 note 36. 

23. N.J.—Albright v. Sussex County 
Lake & Park Commn., 53 A. 612, 
68 N.J.Law 523, reversed on other 
g^o^^ds 57 A. 398, 71 N.J.Law 303. 
108 Am.S.R. 749, 69 L.R.A. 768, 2 
Ann.Cas. 48. 

Common fishery and common of pis- 
cary distinguished see Common 
Lands § 4 b (2). 

24. N.J.*—^Albright v. Sussex County 
Lake & Park Commn., supra—Cobb 
V. Davenport, 32 N.J.Law 369. 

N.Y.—Van Rensselaer v. Radcliffi, 10 
Wend; 639, 25 Am.D. 582. 

25. Mass.—Melvin v. Whiting, T 
PicK 79—Preary v. Cooke, 14 Mass. 
488. 

N.J.—Amold v. Mundy, 6 N.J.Law 
, 1, l6 Am.D. 356. 

^6 C.J. p 596 note 41. 

26. Me.—Small v. Wallace, 129 A. 
444, 124 Me. 365. 

27. N-Y.—Brookltaven v. Strong, 60 
N.Y. 56, affirming 1 Thomps. & C. 
415. 

28. N.J.—^Amold v. Mundy, 6 N.J. 
Law 1, 10 Am.I>. 356. 
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§ 1 


a-lone either of surrounding the fish by the net, or 
of taking them out of the water and obtaining man- 
ual custody of them; it is a continuous process be- 
ginning from the time when the preliminary prep- 
arations are being made for the taking of the fish 
and extending down to the moment when they are 
finally reduced to actual and certain possession.-® 

Fishing banks, A fishing bank is a fishing 
ground of comparatively shoal water in the sea.’^<^ 

Fishing implcnients. “Fishing implement^’ is a 
term which has been construed to include the use 
of lines, seines, spears, nets, and any of the ordi- 
nary and usual modes of catching fish in rivers or 
bays.^^ 

A dummy trap is a sham trap, not used for fish¬ 
ing, but designed simply to squat on and hold a trap 
locationA- A fish trap is included in the term “per- 

sonal property.”33 

Fish pots are contrivances in the nature of 
screens and traps, placed at the junction of low 
dams or walls extending out from each shore and 
somewhat down stream, in such a way as to coi- 
lect the water and send it through the pot, so that 
fish may be screened out there.^^ 

Fishing lines may be classed as hand lines and 
set lines, long lines, or trawls.^^ A set line is a 


I line with baited hooks fastened to it, set or and 
1 ored for taking fish; a line to which a number < 
baited hooks are attached, and which, supported l 
a buoy, is extended on the surface of the waterJ 
A “net” is an instrument for catching fis 
formed with twine or thread wrought or woven j 
meshes.^" A gill net is a flat net so suspended in tl 
water that its meshes allow the heads of fish to pas 
but catch in the gills when they seek to extricat 
themselves; a net which catches fish by the gillsJ 
A pod net is a species of fishing net also calle 
“Dutch net.”39 A “set-net” is any net that is c 
may be set in a desired position;-^® consist o 

several nets fastened together.-^i A “set net” ha 
also been defined as one fastened at one end or a 
both ends, so the whole net cannot drift with th 
current, and, notwithstanding this, be in a conditio 
to take fish>2 A “drift net” is a net with both end 
free to drift with the current.^3 a wing net is ; 
fishing net consisting of netting stretched ove 
hoops somewhat similar to barrel hoops, the firs 
of which is about thirty inches in diameter, ani 
the succeeding hoops greatly decreasing in size 
about twelve feet in length and a wing about fivi 
feet long on each side, one end of the net beinj 
attached to the shore, mouth upstream.'^^ a “fyke’ 
is a fish trap consisting of several successive coni 
cal nets with wide-stretched mouths.-^S a hoop oi 


29- Or.—Johnson v. Hoy, 47 P.2d 
252, 254, 151 Or. 196, quoting Cor¬ 
pus Juris. 

Fishing as commerce see Commerce 
§ 29. 

Cousununation uot esseutial 

“This involves a definition of fish¬ 
ing, and in the light of our personal 
experience, extended over half a cen- 
tury, we define it to be a human ef- 
fort, succesSful or unsuccessful, by 
any device, to remove from the wa¬ 
ter the piscatorial denizen thereof, 
a performance demanding patience, 
involving skill, accompanied by pro- 
fanity and usually foliowed ‘by men- 
dacity. The operation begins the 
moment that the device, for example, 
a hook or net, enters the water, con¬ 
tinues aW the time it is in the wa¬ 
ter, and is consummated when it 
brings the denizen from the water. 
The consummation is not essential 
to the definition at all, for the oper¬ 
ator is fishing when he drops the 
hook or places the net in the water, 
fishing while he leaves the device in 
the water, and stili fishing when he 
pulls it out, regardless of results.”— 
Commonwealth v. Gushinski, 10 Pa. 
I>ist. & Co. 202, 203, 24 Lruz.Leg.Reg. 
373. 

30- Or.—^Parker v. Thomson, 28 P. 

502, 21 Or. 523. 

26 C.J. p 596 note 43. 


31. Mass.—Commonwealth v. Adams, 
35 N.E. 851, 160 Mass. 310—Locke 
v. Motley, 2 Gray 265. 

32. Alaska.—Territory v. Pisheries, 
5 Alaska 325, 337. 

33. Or.—^Anderson v. Columbia Con- 
tract Co., 184 P. 240, 185 P. 231, 
94 Or. 171, 7 A.L.R. 653. 

34. Md.—Middlekauff v. Le Compte, 
132 A. 48, 149 Md. 621. 

35. Vt.—State v. Stevens, 38 A. 80, 
81, 69 Vt. 411. 

36. Vt.—State v. Stevens, supra. 

57 C.J. p 293 notes 90—92. 

Set line within statutes prohibiting 
use of see infra § 30. 

37- Pa.—Commonwealth v. Harrison, 
35 Pa.Co. 209. 

38- Ind.—State v. Lewis, 33 N.E. 
1024, 134 Ind. 250, 20 L,.R.A. 52. 

[ A drift is an expanse of water 
I over which gill net fishermen drift 
their nets.—Radich v. Fredrickson, 
10 P.2d 352, 139 Or. 378. 

‘gill net' is much like a seine» 
except in its method of use. Its 
meshes are made of a proper size to 
permit the head of the fish to pass 
through beyond the gills, which pre- 
vents the fish from withdrawing it, 
and it is thereby trapped «nr! cap- 
tured. "While fishermen might be 
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expected to distinguish betweer 
seines and gill nets, and pound oi 
pond nets, calling each by its dis 
tinguishing name, if all might no1 
be called by the generic name oi 
seines, certainly the gill net is a 
species of trap net.”—^Hilbom v, 
Smith, 111 N.W. 1082, 1083, 148 Mich 
474. 

39- IST.C.—Rea V. Hampton, 7 S.R 
649, 101 N.C. 51, 9 Am.S.R. 21. 

40. Or.—Mitchell v. Curtis, 296 P. 
1078, 135 Or. 595. 

Set net within statute prohibiting 
use of see infra § 30, 

Fixed appliance 

A set net is a fixed appliance.— 
State V. Vosgien, 144 P. 947, 82 Wash. 
685. 

“Net” and “set net” are not inter- 
changeable and do not mean the 
same thing.—Mitchell v. Curtis, 296 
P. 1078, 135 Or. 595. 

41. Or.—Mitchell v. Curtis, supra. 

42. Or.—State v. Blanchard, 189 F. 
421, 96 Or. 79. 

43- Or.—State v. Blanchard, supra. 

44. Tenn.—Freeman v. State, 100 S. 
W*. 723, 118 Tenn. 95. 

45- Or.—Mitchell v. Curtis, 296 P. 
1078, 135 Or. 595. 
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barrel net is not a trammel netA^ 

A seiiie is a kind of net used for taking fish, one 
of tbe class of encircling nets, consisting of floats 
at the upper edge and with leads of greater or less 
weight at the lower, and used to inclose a certain 
area of water, and, by bringing the nets together, 
either in a boat or on the shore, to secure the fish 
that may be inclosed.'^^ 

Fishing place. As defined by statute a fishing 
place is the place or places where seines or nets 
have been usually thrown into the water to the 
place or places where they have been usually taken 
out, or from the place or places where they may be 
hereafter thrown into the water to the place or plac¬ 
es where they may be taken out;‘^S it applies only to 
shore fisheries.^® 

Fishway. As contemplated by some statutes, a 
fishway means that, where there is an obstruction 
in the stream which prevents the fish from going 
up or down the stream, an artificial means is afiford- 
ed to the fish to pass the obstruction.^^ 

Kinds of fish. Royal or regal fish include whales, 
porpoises, and sturgion.^i Scientifically speaking, a 
whale is not a fish, but in popular concept, a whale 
is deemed a fish.^- 

A “shellfish” is a fish covered with a shell;^^ 
any aquatic animal whose external covering con- 
sists of a shell, either testacious, as in oysters, 
clams, and other mollusks, or crustacious, as in lob- 
sters or crabs. The term is chiefly applied, in com- 
merce, to crabs, lobsters, and crayfish, oysters, mus- 
sels, periwinkles, and whelks.^^ Escallops are mol- 
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lusks of the species pectinidae.^® A mussel is any 
of certain marine bivalve mollusks of the genr.s 
Mytilus and related genera.^^ 

Mackerel is an important scombroid fish of the 
North Atlantic; with or without a qualifying word 
applied to various fishes of the family Scom- 
bridae.®'^ It seems that the word “mackerel” in the 
fish trade has a trade meaning, which is ciear mack¬ 
erel, not rusty mackerel.^® 

A “game fish” is any fish the capture of which 
requires skill and affords sport.^^ A soft fish is one 
that is not a game fish.^o 

In its common and ordinary meaning, “trout” is 
a word employed to designate a kind of fresh Y/a- 
ter fish, or fish which at least breed and ordinarily 
live in fresh water, even though they may some- 
times escape to the salt water when they have an 
opportuni ty.^l 

Piscaria. Ali fisheries, without regard to their 
distinctive character, or to the method of taking 
fish. 

Prwate pond. In the common-law sense, a body 
of water wholly on the lands of a single owner, or 
of a single group of joint owners or tenants in 
common, which does not have such connection with 
any public waters that fish can pass from one to the 
other.® 3 

Private preserve under some statutes is a natural 
pond, of not more than twenty acres, belonging to a 
common owner, or any artificial pond made solely 
for the purpose of fish culture.®^ 


46. Ark.—Rhoades v. State, 131 S. 
W. 48, 96 Ark. 63. 

47. Ind,—State v. Lewis, 33 N.E. 
1024, 134 Ind. 250, 20 L.R.A. 62. 

Mich.—Hilborn v. Smith, 111 N.W. 

1082, 148 Mich. 474. 

Pa.—Commonwealth v. Harrison, 35 
Pa.Co. 209. 

57 C.J. p 96 note 94—p 97 note 8. 
Trammel net distinguislied 
A seine is a kind of net, but a 
trammel net is not a seine.—Rowe v. 
State, 103 S.W. 613, 83 Ark. 244. 

48. Pa.—Tinicum Fishing- Co. v. 
Carter, 61 Pa. 21, 160 Am.D. 597. 

26 C.J. p 596 note 44. 

U.S.—Bennett v. Boggs, C.C.N.J., 
3 P.Cas.No.1,310, Baldw. 60. 

sa Pa.—Commonwealth v. Pierce, 
17 Pa.Dist. 146. 

26 C.J. p 596 note 47. 

51. Or.—St^te v. Bessard, 29 P.2d 
509, 146 Or. 9. 

53 CJf. p 1066 npte 31. 

iGtand fishes of the sea, as whales 
ana scurgeon, are royal fish,—^Arnold 


, V. Mundy, 6 N.J.Law 1, 86, 10 Am. 
D. 356. 

52. U.S.—Central Commercial Co. v. 
U. S., 11 Cust.App. 131. 

53. Me.—Caswell v. Johnson, 58 Me. 
164. 

54. N.C.—White v. Hili, 34 S.E. 432, 
126 N.C. 194. 

Lohster is a large macrurous cnis- 
taoean used as food.—Standard D.— 
38 C.J. p 129 note 33. 

55. N.C.—State v. Dudley, 109 S.E. 
63, 182 N.C. 822. 

56. Webster New Int.D. 

fresh water is one 

of a group of mollusks. It is a 
shellfish capable of locomotion, but 
disinclined to exercise this power if 
its supply of food is sufficient where 
it is. It sometimes floats upon the 
water, but usually lives in the beds 
of streams partially covered with 
mud."'—Oratz v. McKee^ Mo., 258 F. 
335, 336, 169 C.C,A. 351, reversed on 
other grounds 270 F. 713, certiorari 
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granted 41 S.Ct. 535, 256 U.S. 687, 65 
L.Ed. 1172, affirmed 43 S.Ct. 16, 260 
U.S. 127, 67 L.Ed, 167. 

57. Webster New Int.D. 

58. Mass-—Procter v. Atlantic Fish 
Cos., 94 N.E. 281, 208 Mass. 351. 

58. Pa.—Commonwealth v. Penn 
Forest Brook Trout Co., 26 Pa.Co. 
163. 

eo. lowa.—State v. Hinshaw, 198 N. 

W. 634, 197 lowa 1265. 

58 C.J. p 800 note 7. 

61. Me.—State v. Lewis, 33 A. 10, 87 
Me. 498. 

62. Me.—Caswell v. Johnson, 58 Me. 
164—Moulton v. Libbey, 37 Me, 472, 
59 Am.D. 57. 

‘‘Piscarial rights” 

Me.—Moulton v. Libbey, supra. 

63. Ind.—State v. Lowder, 153 N.E. 
399, 198 Ind. 234. 

50 C.J. p 371 note 92. 

64w Vt.—State v. Theriault, 41 A. 

1030, 70 Vt. 617, 67 Am.S.R. 695, 43 
, L.R.A. 290. 
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§ 2. Property in Fish in General 

As long as fish are not reduced to possession, they 
belong to the state as representative and for the benefit 
of aii the people. 

Fish, as long as they remain unconfined in their 
natural element and are not taken and reduced to 
possession, are not the subject of private property, 
but are public property and not even the owner 
of the soii over which a stream frequented by fish 
fiows owns the fish therein.^^ Likewise, the fact 
that a particular person is engaged in the business 
of taking fish does not give him any property in the 
fish prior to taking.®^ While they are in a state of 
freedom fish are the property of the sovereign pow- 
er, in Great Britain, of the king;68 and in the Unit¬ 
ed States, of the state, in whose waters they may 
be, not as a proprietor, but in its sovereign capacity, 
as the representative and for the benefit of all its 


people m common/^ and the ownership thereof 
cannot be claimed by any particular individuaU^ 
On the other hand, except by legal fiction, a state 
strictly speaking, does not have a proprietary right 
in the fish in its streamsF^ The distinction be- 
tvveen royal fish, which include whales, porpoises, 
and sturgeon, and other fish is that title to and the 
right to take royal fish was held by the sovereign 
for his own revenue, but, as far as concerned other 
fish not royal and in tide waters, was in the king 
in trust for all his subjectsT^ 

When a fish has been legally appropriated and 
reduced to possession, it ceases to be a wild animal 
in the legal senseF'^ Accordingly, in the absence of 
a statute to the contrary, an individual may acquire 
a qualified property in fish by so confining them 
within his immediate power as to prevent their es- 
cape and the use of their natural liberty,*^^ as where 


65. Fla.—Nash v. Vaughn, 1S2 So. 
827. 133 Fla. 499. 

Tex.—Stephensen v. Wood, 34 S.W.2d 
246, 119 Tex. 564, answering certi- 
fied questions, Civ.App., 35 S.W.2d 
794. 

Wash.—State ex rei. Bacick v. Huse, 
59 P.2d 1101, 187 Wash. 75. 

26 C.J. p 596 note 49. 

The food fish. in the waters of 
the state belongr to the people of the 
whole state.—Vail v. Seaborg-, 207 P. 
15, 120 Wash. 126. 

66. Vt.—State v. Haskell, 79 A. 852, 
84 Vt. 429, 34 L.R.A.,N.S., 286. 

26 C.J. p 597 note 50. 

67. Wash.—Vail v. Seaborgr, 207 P. 
15, 120 Wash. 126. 

68. CaL—People v. Truckee Liumber 
Co., 48 P. 374, 116 Cal. 397, 58 Am. 
S.R. 183, 39 L/.R.A. 581, 

Tenn.—State v. Ashmaji, 135 S.W. 
325, 123 Tenn. 654. 

69. Ariz.—Begray v. Sawtelle, 88 P. 
2d 999, 53 Ariz. 304. 

Cal.—^People v, K. Hovden Co., 8 P.2d 
481, 215 Cal. 54—People v. Mon- 
terey Fish Products Co., 234 P- 398, 
195 Cal. 548, 38 A.L.R. 1186—Peo¬ 
ple V. Glean-Colusa Irr. Bist., 15 
P.2d 649, 127 Cal.App. 30—Bayside 
Fish Flour Co. v. Zetlerbach, 12 P. 
2d 961, 124 Cal.App. 564. 

Fla.—Nash v. Vaughn, 182 So. 827, 
133 Fla. 499—State ex rei. Gray v. 
Stoutamire, 179 So. 730, 131 Fla. 
698. 

JjSl —state V. Monteleone, 131 So. 
291, 171 La. 437. 

Me.—McKenney v. Farasworfh, 118 
A. 237, 121 Me. 450. 

Mlch.—^People v. Soule, 213 N.W. 195^ 
238 Mich. 130. 

Minn.—Lipinski v. Gould, 218 N.W. 
123, 173 Minn. 559—^Bohihan v, 

Gould, 211 N.W. 677, 169 Minn. 
37-4. ' ' ■ . 

Mo.—Reid V. Ross, 46 S.W.2d 567. - 


N.T.—Grossman v. Hotel Astor, 1 
N.T.S.2d 307, 166 Misc. 80. 

Or.—Colurabia River Fishermen’s 
Protective Union v. City of St. 
Helens, 87 P.2d 195, 160 Or. 654. 
Tex.—Stephensen v. Wood, 34 S.W.2d 
246, 119 Tex. 564, answering: cer- 
tified questions, Civ.App., 35 S.W. 
2d 794—Goldsmith & Powell v. 
State, Civ.App., 159 S.W.2d 534, er¬ 
ror refused—Taylor Fishing- Club 
V. Hammett, Civ.App., 88 S.W.2d 
127, 130, error refused, citiWg- CJor- 
pus Juris. 

Wash.—State ex rei. Bacich v. Huse, 
59 P.2d 1101, 187 Wash. 75—State 
ex rei. Campbell v. Case, 47 P.2d 
24, 182 Wash. 334. 

26 C.J. p 597 note 53. 

Oysters, as well as fish and g-ame 
generaliy, are originally property of 
I state.—Ueonard v. Earle, 141 A. 714, 
155 Md. 252, affirmed 49 S.Ct. 372, 
279 U.S. 392, 73 L.Ed. 754. 

Wild game j 

The fish within the waters of the 
state constitute the most important 
constituent of that species of prop¬ 
erty cammonly designated as “wild 
game,” the general right and owner¬ 
ship of which is in the people of the 
state.—People v. Truckee Uumber 
Co., 48 P. 374, 116 CaL 397, 399, 58 
Am.S.R. 183, 39 L.R.A. 581. 

In A laska , fish belong to the Unit¬ 
ed States except as far as they have 
been given to such Territory.—^An- 
derson v. Smith, C.C.A.Alaska, 71 F. 
2d 493. 

7D. U.S-—Gratz v. McKee, Mo., 258 
P. 335, 169 C.C.A. 351, reversed ou 
other grounds 270 F. 713, celrtiorari 
griinted 41 S.Ct. 535, 256 U.S. 687, 
65 L.Ed. 1172, affirmed 43 S.Ct. 16, 
260 U.S. 127, 67 L.Ed. 167. 

Fla.—Nash v- Vaughn, 182 Sb. 827, 
133 Fku 499. 
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Me.—McKenney v. Farnsworth, 118 
A. 237, 121 Me. 450. 

71. U.S.—Thomson v. Dana, D.C.Or., 

! 52 F.2d 759, affirmed 52 S.Ct 409, 

f 285 U.S. 529, 76 L.Ed. 925. 

Not absolute property 

Fish in public waters were not ab¬ 
solute property of the state, and 
hence a statute forbidding fishing in 
the Ochlockonee River between a 
designated highway bridge and the 
dam of a particular water power Cor¬ 
poration did not relate to state prop¬ 
erty within rule that constitutional 
provision requiring notice of locai 
laws to be given in locality affeoted 
was not applicable to laws relating 
to state property.—State ex rei. Cray 
V. Stoutamire, 179 So. 730, 131 Fla 
698. 

72. Or.—State v. Lessard, 29 P.2d 
509, 146 Or. 9. 

gilling actionable 

Killing of whale in inland slougb 
and keeping possession of its body 
without authority of state was ac¬ 
tionable.—State V. Lessard, supra. 

TtMyal fish belong to the king.— 
Amold V. Mundy, 6 N.J.Law 1, 86, 10 
Ajm.D. 356, 

73 . Wis.—State v. Lipinske, 249 N. 
W. 289, 212 Wis. 421. 

Rights of property in fish illegally 
taken see infra § 3. 

74- Tex.—Jones v. State, 45 S.W.2d 
612, 119 Tex.Cr. 126. 

26 C.J. p 597 note 55. 

Pirst taker acquires propert;y In 
fish.—Small v. Wallace. 129 A. 444, 
124 Me. 365. 

Osrsters or clams whi-ch have been 
transplanted to a bed marked by 
stakes are personal property.—People 
V. Mbrrison, 86 N.E. 1126, 194 N.X 
m, 128 Am.S.R. 552. 
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thev are confined in private lakes or ponds,75 or 
taken with nets or other means so that they cannot 
escape.’^6 The mere fact that a person owns land 
surrounding water in which there are fish gives him 
no property in the fish, unless the water is so in- 
closed as to be absolntely within his control, and 
the free passage of fish to and from it is entirely 
and rightfully ohstructedJ^ While such a qualified 
property exists in them, the fish are as much under 
the protection of the law as if they were the abso¬ 
lute and indefeasible property of the owner, and an 
action will lie against anyone who uniawfully takes 
or destroys them.'^^ If, however, fish escape after 
being confined, and are found at large in their prop- 
er element, they again become public property and 
subject to appropriation by the first person who 
takes themJ^ 

Usages or customs prevailing among those en- 
gaged in taking fish, and regulating conflicting 
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rights with respect to the catch, if valid, will be 
recognized by the courts.^^ 

§ 3. Rights of Property and Contracts as to 
Fish Illegally Taken 

One who catches fish in violation of law has no 
ownership or right to possession of the fish. 

Since fish in public waters are the property of the 
state held in trust for the people, see supra § 2, such 
fish can become the subject of private ownership 
only in such qualified way, to such limited extent, 
and subject to such conditions and liraitations as the 
state through its legislature may see fit to provide 
and impose.^i One who catches fish in violation of 
law has no ownership in, or right to possession of, 
the fish.^^ Title to fish taken by a trespasser has 
been held, in the absence of a statute to the con- 
trary, to be in the owner of the land,^^ 


FISH 


n. EiaHT OF FISHINO 


A. m PRIVATE WATERS 


§ 4. By Owner 

The right of fishing in waters on lands owned by a 
l^rivate individual, as a general rule, is exclusively in 
such owner. 


As a general rule the right of fishing in waters 
on land owned by a private individual is exclusively 
in such owner,^^ and, where such ownership is es- 
tablished, the right may attach to an ann of the 


75. Ark.—Arkansas Garae & Fish 
Commission v. Storthz, 29 S.W.2d 
294, 181 Ark. 1089. 

Wis.—State v. Lipinske, 249 N.W. 

289, 212 Wis. 421. 

26 C.J. p 597 note 56. 

Psrsonal property 

Fish in a private fish pond are 
personal property, at least where 
the ownership of the soil is in an- 
other.—Re es e v. Qualtrough, 156 P. 
955, 48 Utah 23. 

76. Tex.—Jones v. State, 45 S.W.2d 
612, 119 Tex.Cr. 126. 

26 C.J. p 597 note 67. 

77. N.BL—State v. Roberts, 59 N.EL 
484. 

Tidal waters 

Fish swimminff in tidal water, as 
well above as below low watermark, 
are the property of the first taken 
regardless of the ownership of the 
soil under the water where they are 
taken.—Small v. Wallace, 129 A. 444, 
124 Me. 365, 

78. Hawaii.—Murphy v. Hitchcock, 
22 Hawaii 665, Ann.Cas.I9l 7:6 976' 

N.Y.—Fleet v. Heg-eman, 14 Wend- 
42. 

OfeiOtt—State v. Thonaas, 11 Ohio S; 
& CLP. 753, 8 Ohio 653. 

78. Ky. — Hammonds v. Central Ken- 
tucky Natural Gas Co., 75 S.W-2d 

36 C J.S.—53 


204, 206, 255 Ky. 685, citing- Corpns 
Jtiris. 

26 C.J. p 597 note 60. 

SO. U.S.—Swift V. Gifford, D.C. 
Mass., 23 F.Cas.lSro.13,696, 2 Lowell 
ilO. 

81. Cal.—People v. Monterey Fish 
Products Co., 234 P. 398, 195 Cal. 
548, 38 A.L.R. 1186. 

Subject of commerce 

Property in fish can only become 
subject to private ownership in Quali¬ 
fied way, and can never be subject of 
commerce, except with state’s con- 
sent, subject to conditions imposed. 
—Bayside Fish Flour Co. v. Zeller- 
bach, 12 P.2d 961, 124 Cal.App. 564. 

82. Cal.—People v. Monterey Fish 

Products Co., 234 P. 398. 195 Cal. 
548, 38 A.L.R. 1186—Suttori v. 

Peckham, 191 P. 960, 48 CaLApp. 

88 . 

Property of state 

Fish in a trap operated illegally 
during closed season belong to state, 
and, where defendant pleaded guilty 
to illegally operating a fish trap, 
the court improperly refused to order 
payment to the state of the proceeds 
of a sale of the fish taken from the 
trap.—State v. Cramer, 8 P.2d 1004, 
167 Wash. 159. 

To vest title in taker 
While there is'no unqualifled own- 
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ership of fish until they have been 
caught and reduced to possession, 
they must be lawfully taken to vest 
title in the taker.—Gratz v. McKee, 
C.C.A.MO., 270 F. 713, reversing 258 
F. 335, 169 C.C.A. 35l, certiorari 

granted 41 S.Ct. 535, 256 U-S. 687, 65 
L.Ed. 1172, and affirmed 43 S.Ct. 16, 
260 U.S. 127, 67 L.Bd- 167. 

83. Statute held uot to chauge rule 
U.S.—Gratz v. McKee, supra. 

84- Ala,—Hood V. Murphy, 165 So. 

219, 231 Ala. 408. 

Ind.—Millspaugh v. Northern In- 

diana Public Service Co., 12 N.E. 

2d 396, 104 Ind.App. 540. 

26 C.J. p 598 note 63. 

ZSTavigahle stream 

The Public has no right to fish 
on a navigable river, the soil under 
which is privately owned, but such 
rights are exclusively in such owner. 
A statute, setting aside the sub- 
merged and swamp lands belonging 
to the state in Kalamazoo River and 
other waters for a public fishing and 
hunting ground, has no appEcation, 
where the land between meander line 
and middle thread of stream is pri¬ 
vately ownedj—Sewers v. Hackland- 
er, 188 N.W. 547, 219 Mich. 143. 
^bmergied laaxd 

Owner of fee in soil acquired be- 
fore waters submerged it was en- 
titled to eSciu^ve fishing rights 
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sea, where the tide ebbs and flows.^^ In accordance 
with tbis rule, the owners of land on the banks of a 
nonnavigable stream ordinarily have the exclusive 
right of fishing: opposite their respective lands to 
the middle of the stream, and, if the lands on both 
sides of the stream belong to the same person, he 
has the same exclusive right of fishing in the whole 
stream, as far as his lands extend along it.^® AI- 
though there is a general right in the public to fish 
in public streams and waters, see infra § 6, this 
does not permit a trespass on the lands of another 
to fish,87 and, although a person is entitled to fish 
in a river, that right does not entitle him to fish in 
waters which are on another’s land because of 
overfiows, or which are not a part of the natural 
channel of the river.88 

Qearing out a fishing place, whether in navigable 
or nonnavigable waters, has been held not to give 
an exclusive right of fishing,89 although there is au- 
thority to the contrary.®® 

An owner’s exclusive right of fishery may be 


lost, or at least restricted, where another shows a 
right of fishery, in the waters on the owner^s land, 
acquired in some way recognized by law.97 Al¬ 
though an exclusive right of fishery may be regu- 
lated or restricted by the state, see infra § 26, it is 
not divested or extinguished by a legislative act 
condemning the land to the use of another for mill 
purposes, unless the words of the grant conferring 
the authority to construet the dam plainiy indicate 
that such was the intention of the legislature 
nor does the owner lose his fishing rights by mak- 
ing the water navigable for his own purposes.®^ 

The manner in which a riparian owner may ex- 
ercise his exclusive right of fishery is subject to the 
right of the state to regulate and preserve the fish 
by statute for the good of the public in general, see 
infra § 26; and, even in the absence of statute, the 
right must be exercised in such a manner as not to 
injure other proprietors above or below on the 
same stream.^-i He has no right wantonly to injure 
or destroy the fish passing through water over his 


thereon.—Fisher v. Barber, Tex.Civ. 
App., 21 S.W.2d 569. 

85. Tex.—Diversion Lake Club v. 
Heath, 86 S.W.2d 441, 443, 126 Tex. 
129, citing Corpus Juris, and af- 
firming-, Civ.App,, 58 S.‘W.2d 566. 

26 C.J. p 598 note 65. 

36. U.S.—Bowles V. Kinney, D.C. 
Wash., 292 P. 419. 

Ala.—Hood V. Murphy, 165 So. 219, 
220, 231 Ala. 408, citing Corpus Ju¬ 
ris. 

Ark.—Meriwether Sand & Gravel Co. 
V. State, 26 S.W.2d 57, 181 Ark. 
216. 

Ga,—Spivey v. Barwick, 122 S.E. 594, 
157 Ga. 853. 

Mo.—Reid v. Ross, 46 S.W.2d 567— 
Dennig v. Graham, 59 S.W.2d 699, 
227 Mo.App. 717. 

Ohio.—East Bay Sporting Club v. 
Miller, 161 N.E. 12, 118 Ohio St. 
360. 

26 C.J. p 598 note 66. 

Riparian rights as to nonnavigable 
waters generally see the C.J.S. 
title Waters §§ 5-12, also 67 C.J. p 
682 note 1—p 696 note 35. 

TS[o eas muesLt 

The waters of a concededly non¬ 
navigable river were private, and 
title of its riparian proprietors ex- 
tended to thread of river, and hence 
fishennan, who was drowned when 
boat capsized near old submerged 
dam which had been constructed by 
power company, did not enter on riv¬ 
er under an easement enjoyed by the 
general imblic, as contended by fish- 
enoau^s admlnistratrix suing power 
company for his deatlL—Millspaugh 
V. Northern Indiana Public Service 
Co., 12 N.E.2d 396, 400, 104 lud.App. 
546r citing Corpus Juris. 1 


Qualifled property riglrt 

“Under the common law as it has 
existed, and stili exists, in England, 
and generally as transmitted to the 
States of the Union, modified by 
statutory enactment and supplement- 
ed by usage, the owner of the soil 
would have a qualified, but substan- 
tial, property interest in the fish 
upon his own land, with the exclu¬ 
sive right to reduce it to possession 
superior to that of others, and sub¬ 
ject only to regulation by the state 
as a sovereign and under its police 
powers.”—Gratz v. McKee, C.C.A. 
Mo., 270 P. 713, 718, reversing, 1919, 
258 F. 335, 169 C.C.A. 351, certiorari 
granted 41 S.Ct, 535, 256 U.S. 687, 65 
L.Ed. 1172, and affirmed 43 S.Ct. 16, 
260 U.S. 127, 67 L.Ed. 167. 

Bight ou public domaiu 

One is not warranted in entering 
on privately inclosed land for fishing 
because ali have right to fish on 
public domain.—Herrin v. Sutherland, 
241 P. 328, 74 Mont. 587, 42 A.L.R. 
937. 

87. Tex.—Heath v. Diversion Lake 
Club, Civ.App., 33 S.W.2d 479. 

Trespass 

(1) The state’s right to control 
fishing does not affect an individuars 
right to maintain trespass against 
those invading his property for fish¬ 
ing purposes.—Giddings v. Rogalew- 
ski, 158 N.W. 951, 192 Mich. 319. 

(2) Defendant, by wading up and 
down a nonnavigable creek running 
through plaintifFs land oatching fish, 
committed trespass.—Herrin v. Suth¬ 
erland, 241 P. 328, 331, 74 Mont. 587, 
42 A.L.R, 937, citing Corpus Juris. 

(3) Owner has right to recover 
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damages from those who commit 
trespass by fishing on his land with- 
out his consent.—Herrin v. Suther¬ 
land, 241 P. 328, 74 Mont. 587, 42 A 
L.R. 937. 

Actions for wrongful interference 
with right of fishery see infra § 20. 

88. Tex.—Heath v. Diversion Lake 
Club, Civ.App., 33 S.W.2d 479. 

Utah.—Knudson v. Hull, 148 P. 1070, 
46 Utah 114. 

89. Or.—Hume v. Rogue River 
Packing Co., 83 P. 391, 92 P. 1065, 
96 P. 865, 51 Or. 237, 131 Am.S.R. 
732, 31 L.R.A.,N.S„ 396. 

26 C.J. p 598 note 68. 

90. Conn.—Munson v. Baldwin, 7 
Conn. 168—Pitkin v. Olmstead, 1 
Root 217. 

26 C.J. p 598 note 69. 

91. Ga.—Lee v. Mallard, 42 S.E. 372, 
116 Ga. 18. 

N.H.—Beach v. Morgan, 41 A 349, 67 
N.H. 529, 61 Am.S.R. 692. 

26 C.J. p 599 note 79. 

92. U.S.—Holyoke Co. v. Lyman, 
Mass., 15 Wall. 500, 21 L.Ed. 133. 

Right to fish in inland lake as not 
subject to condemnation see Emi¬ 
nent Domain § 71- 

Rights remaining in owner after con- 
demnation of property generally 
see Eminent Domain § 450. 

93. Fla.—Clement v. Watson, 58 So. 
25, 63 Fla. 109, Ann.Cas,1914A 7^ 

26 C.J. p 599 note 85. 

94. Wash.—Griffith v. Holman, 83 P. 
239, 23 Wash- 347, 83 Am.S.R. 821, 
54 L.R.A 178. 

26 C.J. p 599 note 87. 
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land;®^ nor has he the right by means of dams or 
other artificial obstructions to prevent the passage 
of fish up and down the stream;^® and it is general- 
}y held that the right to obstrnct the free passage 
of fish cannot be acquired by prescription.97 

Although a stream above the ebb and flow of the 
tide is not navigable in a striet technical sense, yet 
if it is capable of being navigated by boats, rafts, 
or logs, the exclusive right of fishery of a riparian 
owner on its banks is subject to the use of the 
stream as a public highway for purposes of trans- 
portation and commercial intercourse.^S 

Small lakes and ponds. The persons owning land 
bordering on small lakes or ponds have the right to 
take fish therefrom subject only to the right of the 
state to regulate and preserve for the public.^^ 
The right of fishing in a small lake or pond inclosed 
by the owner’s land and having no communication 
through which fish are accustomed to pass to other 
waters belongs exclusively to the owner thereof;! 
but it has been held otherwise as to lakes having 
outiets to other waters through which fish are ac¬ 
customed to pass.2 A person who owns land adja¬ 
cent to a lake or pond which is owned by another 


§ 5 

is not entitled to take fish in such lake or pond.'"^ 

Where there are several riparian owners of an 
inland lake or pond, it has been held that each own¬ 
er may use the surface of the whole lake or pond 
for fishing, so far as he does not interfere with the 
reasonable use of the waters by other riparian own- 
ers.^ Where, however, a person, by specific grant 
from the state, owns the land under a definite and 
specific portion of the lake, he has a right to con- 
trol that part of the surface of the lake above his 
land, including the right to fish thereon.^ 

§ 5. By Another than Owner of Soil 

The right to fish in the waters of another may be 
acquired by grant or by prescription, but such a right 
cannot be gained by custom or by public use of the 
waters for fishing purposes. 

The right to take fish ki any water which is not 
navigable, although it belongs prima facie to the 
owner of the soil,^ follows the ownership of the wa¬ 
ter if that is separated from the ownership of the 
soil.*^ The right of fishing in private waters, and 
other rights pertaining thereto, may be acquired by 
grant from the owner of the land over which the wa¬ 
ters flow,S the extent of the rights conveyed being 


95. Cal.—People v. Truckee Lumber| 
Co.. 48 P. 374, 116 Cal. 397, 58 Am. 

S.R. 183, 39 L.R.A. 581. 

111.—Parker v. People, 111 IlL 581, 
53 Am-R. 643. 

Vt.—State V. Haskell, 79 A. 852, 84 
Vt 429, 34 L.R.A.,N.S., 286. 

96. Vt.—State V. Haskell, supra. 

26 C.J. P 600 note 89. 

97. 111.—Parker v. People, 111 111. 
581, 53 Am.R. 643. 

26 C.J. p 600 note 91. 

98w IlL—Schulte v. Warren, 75 N. 
E. 783, 218 111. 108, 134 L.R.A.,N.S., 
745. 

26 C.J. p 600 note 93. 

99. Ark.—Arkansas Game & Fish 
Commission v. Storthz, 29 S.W.2d 
294, 181 Ark. 1089. 

1. Ark.—^Arkansas Game & Fish 
Commission v. Storthz, supra. 

Okl.—^Newman v. Ardmore Rod & 
Gun Club, 125 P.2d 191, 192, 190 
Okl. 470, Quoting- Corpus Juris. 

26 C.J. p 599 note 73. 

X^rislative power 

The legislature is without power to 
confer on anyone a right to go on 
land of another to cateh fish in lakes 
thereon, and a refusal to enjoin land- 
owner^s interfering with persons go- 
ing on his land to fish is proper.— 
Smith V. Godart, Tex.Civ-App., 295 
S.W. 211. ' 

Trespass 

(1) Fact that there may be in 
privately owned pond fish which are 
not private property and that state 


•may control fishing therein does not 
justify trespass by one who enters 
pond without license from owner for 
purpose of fishing.—Winans v. Wil- 
letts, 163 N.W. 993, 197 Mich. 512. 

C2) Where defendant accepted ben¬ 
efit of acts of persons accompanying 
him when he went on premises where 
plaintifC had a pond used to store 
fish, with knowledge that neither of 
the persons had authority to go on 
premises to take fish from pond, de¬ 
fendant was liable in trespass.— 
Smith V, Gvirtzman, Colo., 124 P.2d 
926. 

2. Okl.—^Newman v. Ardmore Rod & 
Gun Club, 125 P.2d 191, 192, 190 
Okl. 470, quoting Corpus Juris. 

26 C.J. p 599 note 74. 

3. Ohio.—^Lembeck v. Nye, 24 N.E. 
686, 47 Ohio St. 336, 21 Am.S.R. 
828, 8 HR.A, 578. 

Pa.—Baylor v. Decker, 19 A. 351, 
133 Pa. 168. 

4- Mich.—Bauman v. Barendregt, 
231 N.W. 70, 251 Mich. 67—Manney 
V. Prouse, 227 N.W. 685, 248 Mich. 
655—Beach v. Hayner, 173 N.W- 
487, 207 Mich. 93, 5 A.KR. 1052. 
mett, Civ.App., 88 S.W.2d 127, 130, 
Tex.—Tayior Fishing Club v. Ham- 
error dismissed, citing Corpus Ju¬ 
ris. 

The Corpus Juris teget has been cit- 
ed for the proposition that each of 
several riparian owners, his licensees, 
and members of the general public 
who can gain access thereto without 
committing a trespass in so doing 
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may use the entire surface of the 
lake for fishing so far as he does not 
interfere with a similar reasonable 
use thereof by others, except such 
fishing as requires the use of the 
shore or bottom of the lake, the right 
to which is in the owner of the shore 
or bottom.—State Game and Fish 
Commission v. Louis Fritz Co., Miss., 
193 So. 9, 11, 13. 

5. Tex.—^Tayior Fishing Club v. 
Hammett, Civ.App., 88 S.W.2d 127, 
error refused. 

6. Presumptiou 

In absence of some agreement to 
the contrary, the law presumes that 
the ownership of soil and the right 
to fish on waters over soil are vested 
in the same person.—Millspaugh v. 
Northern Indiana Public Service Co., 
12 N.E.2d 396, 104 Ind.App. 540. 

7. Ga.—^Bosworth v. Nelson, 152 S, 
E. 575, 170 Ga. 279. 

8- Ga.—^Bosworth v. Nelson, 152 S.E, 
575, 170 Ga. 279. 

26 C.J. p 600 note 95. 

Pailui^ of oue grautee to joiu 
Where a grantor signs and ac* 
knowledges a contract granting a 
fishing license to two grantees, and 
permits it to be recorded, although 
it oontains the signature of only one 
of the grantees, the grant becomes 
effective in behalf of the one grantee. 
—Boyd V- Colgan, 268 P. 794, 126 
KajL 497. 

Paxt payment 

Where an owner of land grant s the 
fishing privileges thereon for a temi 
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determined by the application of the ordinary niles 
of construction to the language of the grant® It 
has been held to be competent for a grantor to con- 
vey the fee of land and reserve to himself, his heirs, 
and assigns, fishing privileges in the waters cover- 
ing the land conveyed,^® and the right of profits a 
prendre thus reserved has been regarded as an estate 
or an interest in land which is inheritable when 
granted in fee.^^ The grant of fishing privileges to 
the grantee “his heirs and assigns'^ has also been 
held to be assignable,^^ although not to be divisible 
so as to subject the dominant tenement to a greater 
burden than originally contemplated.^3 a mere per- 
sonal right to fish, however, can be neither assigned 
nor inherited.^^ 

A grant or lease of land on the banks of a non- 
navigable stream carri es with it, as an incident, the 
right of fishing, unless such right is expressly re¬ 
served,or unless the terms of the grant or the 
circumstances under which it is made are such as to 
indicate conclusively that the fishery is not intended 
to passT® A grant of land under or around a non- 


navigable pond or lake prima facie carries with h 
by implication the exclusive right of fishing in the 
waters of such pond or lakeT^ So, also, the grant of 
the water in a nonnavigable river or lake withcmt 
the soil passes the right of fishing in such water.^s 

By ctistom. A right to take fish in another^s fish¬ 
ery being right of profit in lands as distinguished 
from an easement cannot be claimed by custom, for 
the reason that, if such a custom were allowed, it 
might and probably would resuit in the destruction 
of the subject matter to which it appliesT^ 

By prescription, The right of fishing in non¬ 
navigable waters over or on the soil of a private 
proprietor may be acquired by an uninterrupted and 
exclusive occupation and enjoyment, adverse to the 
owner of the soil, and continued for twenty years, 
or for the period of time, whatever it may be, lim- 
ited by the statute of limitations for the right of en- 
try on land.^O There must, however, be an actual 
and exclusive occupation and enjoyment of the fish¬ 
ery, adverse to the riparian proprietor the annual 


of years at an annual rental and ac- 
cepts and retains a partial payment 
of the specified rental, he is not in 
a position to repudiate the contract 
on the ground that the first year^s 
rent was not paid in full in adv^nce, 
when the instrument itself was not 
fairly susceptible of such a require- 
ment—Boyd v. Colgan, supra. 

9. Utah.—Haynes v. Hunt, 85 P.2d 

861, 96 Utah 348. 

Va.—Schultz V. Carter, 151 S.E. 130, 

153 Va. 730. 

26 C.J. p 600 note 96. 

Fermits to othezs 

Grantee under contract grantingr 
fishing- privilegres had no authority to 
give permit to others to exercise priv- 
ileg-es.—^Boyd v. Colgan, 268 P. T94, 
12$ Kan. 497. 

Termination 

A written agreement between an 
owher of a slough, covered with wa¬ 
ter by building a dam, and a Club 
giunting to the Club exclusive fish- j 
ing rights in the waters of the 
slough, except those reserved to him¬ 
self, terminable by either party, was 
terminated by the club’s action in 
cutting the dam.—Thomas v. Fin & 
Feather Club, 171 S.W. 698, 106 Tex. 
490, reversing Pin & Feather Club 
V. Thomas, Civ.App., 138 S.W. 150. 

10. Twd gzazits 

‘ Whene owner conveyed part of 
fcand adjoimng creek and thereafter 
csonveyed additional land to same 
grantee reserving boating and fishing 
privileges to cover ali property here- 
tofore conveyed, reservation covered 
both conveyances.—^Bosworth v. Nel- 
jon, 152 S.E, 575, 170 Ga. 279, 


! Snhseqneait gxantees 

Contract by purchaser of land 
granting vendor right to hunt and 
fish, made part of conveyance, con¬ 
veyed “interest in land” and waters 
binding on subsequent grantee of 
purchaser.—Jones v- Trulock, 158 S. 
E. 326, 172 Ga. 558. 

11. Ga.—Bosworth v. Nelson, 152 S. 
E. 575, 170 Ga. 279. 

12. Pa.—Miller v. Lutheran Confer- 
ence & Camp Ass^n, 200 A. 646, 331 
Pa. 241, 130 A.L.H. 1245. 

13. Pa.—Miller v. Lutheran Confer- 
ence & Camp Ass^n, supra. 

14. Va.—Bchultz V. Carter, 151 S.E. 
130. 153 Va. 730. 

26 C.J. p 600 note 9^7. 

Particnlar grant construed 

In action by subsequent grantee 
to quiet his title to land, where a 
prior deed conveyed irrevocable fish¬ 
ing rights in two lakes within the 
boundaries of the land, right to use 
road' to lakes, and camping privi¬ 
leges at lakes, evidenee warranted 
finding that rights were personal tp 
prior grantees and not inheritable, 
were acquired conjointly with subse¬ 
quent grantee, which were not un- 
reasonably to interfere with subse¬ 
quent grantee"s grazing an<i watering 
privileges.—Haynes vi Hunt, 85 P.2d 
861, 96 Utah 348: 

15. 111.—Beckman v. Kreamer, 43 

111, 447, 92 AtruD. U6. , 

26 C.J. p 600 note 98, p 601 note 99. 
Mill privileges , , 

, The grant by the owner of the , fee 
pf mill .privileges carries the right 
to the reasonable use pf land, ftud wa~ 
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I ter necessary to the operation of a 
i mill, but does not grant any fishing 
privileges.—Spivey v. Barwick, 122 
S.E. 594, 157 Ga. 853—26 C.J. p 601 
note 1 [a]. 

16. Ga.—Thompson v. Tennyson, 98 
S.E. 353, 148 Ga. 701. 

N.Y.—Canal Comrs. v. People, 5 
Wend. 423. 

26 C.J. p 601 note 1. 

17. U.S.—Smith v. Miller, C.C.R.L, 
22 F.Cas.No.13,080, 5 Mason 191. 

Conn.—Turner v. Hebron, 22 A 951, 
61 Conn. 175, 14 L.R.A 386. 

18. Conn.—Turner v. Hebron, supra. 
N.Y. —Jackson v. Halstead, 5 Cow. 

216. 

19. Ga.—Bosworth v. Nelson, 152 S. 
E. 575, 170 Ga. 279. 

Ind.—Millspaugh v. Northern Indi- 
ana Public Service Co., 12 N.E.2d 
396, 400, 104 Ind.App. 540, citing 
Corpus Juris. 

Mo.—Greisinger v. Klinhart, App., 
282 S.W. 473, quashed on jurisdic¬ 
tio nal grounds State ex rei Grei¬ 
singer V. Cox, Sup., 292 S.W. 75. 

26 C.J. p 601 notes 11, 12. 

20. Ind.—Millspaugh v. Northern In- 
diana Public Service Co., 1,2 N.E. 
2d 396, 104 Ind.App. 540. 

26 dj. p 601 note 6. 

U.S.—Uowndes v, Huntingtonv N. 
X., 14 aCt. 758, 153 U.S. 1, 38 U- 
Ed. 615. 

26 C.J. p 601 note 7. 

i^eensse to fish 

A person who has a license from 
the officers of a town to use & 
ervnir for fishing and isailing during 
his natural life cannot, by the use of 
liceiise^ obt£^ an absolute right 
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temporary use of a fishing privilege is not suflS- 
cient.22 A trespasser cannot acquire a prescrip- 
tive right o£ fishery.^s Where the owner of a fish- 
ery does not himself work it for profit but suffers 
the public to fish in it without objection, a user by 
an individual, which is not distinguished from that 
of the public, will be considered permissive, and 
not adverse, unless there is evidence that it was 
under a claim of right in himself, and that the own¬ 
er, knowing of such claim, acquiesced in it.^^ 

Bv public, Since certainty of person as to the 


§ 6 

grantee is necessary to the validity of a grant, the 
general public cannot acquire a right of fishery by 
grant, or by prescription, which presupposes a 
grant nor can such right be acquired by dedica- 
tion, see Dedication § 8; nor can a license to enter 
on land and take fish be implied from a custora or 
usage, in the country at large, since the public gen- 
erally cannot accept a license.^® It has also been 
held that the fact that the state stocks a private 
pond or stream with fish does not give the public 
any right to fish therein.^^ 


B. IN PUBLIC WATEES 


§ 6. In General 

As a general rufe, the public has a common right to 
lish in navigable waters. 

As a general rule all the members of the public 


have a common and general right of fishing in pub¬ 
lic waters, such as the sea and other navigable or 
tidal waters, and no private person can claim an ex- 
clusive right to fish in any portion of such waters, 


by prescription to fish and boat— 
Dunham v. City of New Britain, 11 
A, 354, 55 Conn. 378. 

22: NJ".—Cobb v. Davenport, 32 N.J. 
Baw 369. 

26 C.J. p 601 note S. 

23. Cal.—^Heckman v. Swett, 33 P. 
1099, 99 Cal. 303. 

Occasional trespasses, although 
continued for many years, will not 
form a basis for a prescriptive right 
to fish.—Millspaugh v. Northern Indi- 
ana Public Service Co., 12 N.E.2d 396, 
m Ind.App. 540. 

24u Gsl —Bosworth v. Nelson, 152 S. 
a 575, 170 Ga, 279. 

25. Ga.—Bosworth v. Nelson, supra. 
Ind.—Millspaugh v. Northern Indi- 

ana Public Service Co., 12 N.E.2d 
396, 400, 104 Ind.App. 640, citing 
Corpns Juris. 

26 C.J. p 601 note 14. 

26. N.J.—Albright v. Cortright, 45 
A- 634, 64 N.J.Law 330, 81 Am.S.R. 
504, 48 B.R.A. 616. 

N.C.—Winder v. Blake, 49 N.C. 332. 
26 C.J. p 602 note 16. 

27. Ind.—Millspaugh v. Northern 
Indiana Public Service Co., 12 N.E.' 
2d 396, 104 Ind.App. 540. 

Mo.—Greisinger v. Klinhart, App., 
282 S.W. 473, quashed on jurisdic- 
tional grounds State ex rei. Grei¬ 
singer V. Cox, Sup., 292 S.W. 76. 

26 C.J. p 602 note 17. 

28. U.S.—^Ne-Bo-Shone Ass’n v. Ho- 
garth, D.aMich., 7 F.Supp. 885, af- 
firmed, C.C.A., 81 F.2d 70—Canoe 
Pass Packing Co. v. U. S., Alaska, 
270 P. 533. 

Ark,—Anderson v. Reames, 161 S.W. 

2d 957, 961, quoting Corpus Jnrls. 
yia.—State ex rei. Gray v. Stouta- 
mire, 179 So. 730, 131 Fla €98. 
Ind.—Millspaugh v. Northern Indi¬ 
ana Public Service ,Co., 1^ N.E.2d 
896. 104 Ind.App. 540. , ^ 


N.H.—Whitcher v. State, 181 A. 549, 
87 N.H. 405. 

Or.—Columbia River Fishermen’'s 
Protective Union v. City of St. Kel- 
ens, 87 P.2d 195, 160 Or. 654— 
Johnson v. Hoy, 47 P.2d 252, 151 
Or. 196—Driscoll v. Berg, 1 P.2d 
611, 137 Or. 499. 

Tex.—^Heath v. Diversion Lake Club, 
Civ.App., 33 S.W.2d 479. 

Wis.—Nekoosa Edwards Paper Co. v. 
Railroad Commission, 228 N.W. 144, 
201 Wis. 40, rehearing denied 229 
N.W. 631, 201 Wis. 40, afflrmed 51 
S.Ct 352, 283 U.S, 787, 76 L.Ed. 
1415. 

26 C.J. p 602 note 19. 

State ownership of soil under navi¬ 
gable waters as in trust for fish¬ 
ing see the C.J.S. title Navigable 
Waters § 92, also 45 C.J. p 539 note 
68 fc] (3). 

What are navigable waters see the 
C.J.S. title Navigable Waters §§ 
1-9, also 45 C.J. p 404 note 1-p 
419 note 18. 

Fishing from boat 

Defendant had right to fow boat 
and fish in navigable stream flowing 
through plaintifie*s land at low-water 
mark, if he did not trespass on plain- 
tifTs property.—^Herrin v. Sutherland, 
241 P. 328, 74 Mont. 687, 42 A.L,.R. 
937. 

Fish trap 

One person is not entitled to main- 
tain a fish tfap in navigable waters 
which deprives others of the right to 
fish therein,:—^Radich v. Fredrickson, 
10 P.2d 352, 139 Or. 378. 

Bipaxdau xights iuapplicable 

English oommon-law rule giving to 
riparian owners along navigable 
streams above tidewater the exclu¬ 
si ve right to fish therein because of 
their ownership of stream beds is not 
applicable in determining right to 
4sh in navigable streams in Texas, 
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beds of which are owned by state for 
benefit of public,—Diversion Lake 
Club V. Heath, 86 S.W.2d 441, 444, 
126 Tex. 129, citing Corpus Juris, and 
affirming, Civ.App., 58 S.W.2d 566. 

Statutory navigable streams in 
Texas are public, and their beds and 
waters are owned by state in trust 
for benefit of people and subject to 
use by public for fishing to same 
extent as streams navigable in fact. 
—Diversion Lake Club v. Heath, 86 
S.W.2d 441, 126 Tex. 129, afifirming, 
CivA^pp., 58 S.W.2d 566. 

Iu Hawaii 

(1) One acQuiring title to portion 
of ahupuaa has right of piscary in 
sea adjoining, subject ' to rights of 
konohiki in fishery.—Damon v. Tsut- 
sui, 31 Hawaii 678—Smith v. Laamea, 
20 Hawaii 750. 

(2) Fishing rights granted by 1846 
statutes to tenants were granted also 
to those who might thereafter be- 
come tenants, and each succeeding 
tenant derived fishing rights from 
statute, not g^^tor or lessor.—Dam¬ 
on V, Tsutsui,. supra, 

(3) Erplicit and implicit in the 
HawaiiaA Qrganic Act §§ 95, 96, is 
the purpose of the congress of the 
United States to make all fisheries 
in the sea waters of the Territqry, 
not included in any fish pond or arti- 
ficial enclosure, free to all citizens 
of the United States. To that end it 
repealed all of the preexisting laws 
of the! Republic of Hawaii which con- 
ferred exclusive fishing rights and 
provided a metbod by which, in con- 
junction with the Ibcal statutes per- 
taining to eminent domain, private 
fishing rights, which in law consti- 
tuted vested rights, might be segre- 
gated and acquired for the use of the 
citizens,of the United States on laak- 
ing just compensation.—Bishop v. 
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except in so far as he has acquired such right by 
grant or prescription, as discussed in § 9, infra. 
This nile applies notwithstanding the title to the 
bed of such a stream is in the riparian owner,^^ 
and notwithstanding his ownership of the abutting 
upiand carries with it the right of access to deep 
water.30 In some jurisdictions the right of a ripa¬ 
rian owner to fish in the river arises from his right 
to share in the common right of fishing reserved 
to the public, and not from his ownership of the 
soil;^^ but in some jurisdictions the owner of land 
adjacent to tidewater has a right of fishery therein, 
which is exclusive of the common right of fishery 
in ali public waters.^^ It has been held that the 
right of fishing is incident to the right of naviga- 
tion,^^ but it has also been held that the right to 
take fish from public waters exists because such 
waters are public and not as an incident to the 
right of navigation, which also exists because such 
waters are public.^^ The right of fishing on the 
high seas, without the territorial limits of any state, 
is a right common to aU mankind, and cannot be 
granted or restricted by any particular nation.^^ 

§ 7. In Great Ponds and Lakes 

The right to fish In a navigable lake is a public right, 
and in some jurisdictions the public has the right to fish 
in great ponds. 

It is generally held that, in the absence of a spe- 
cial legislative grant, the right of fishing in large 
fresh water lakes and ponds is a public right 
and under some statutes and colonial ordinances the 
right to take fish from a great pond of more than a 
specified area is a public right which every inhabi¬ 


tant who can obtain access to the pond withcmt 
trespass may exercise so long as he does not inter- 
fere with the reasonable exercise by others of these 
and like rights in the pond, and complies with any 
rules established by the legislature or under its 
authority.37 The right of fishing in such ponds, 
however, may be appropriated by the legislature or 
by local governments, such as towns, acting under 
its authority;38 and under some statutes such a 
pond may be leased to private individuals for the 
purpose of fish culture, the lessees having the ex¬ 
clusive right of fishing therein.An owner of 
land abutting on one of such lakes or ponds has no 
greater rights than others to fish in front of his 
land, except to the extent that he is given greater 
rights by statute,^® or acquires them by grant or 
prescription, as hereinafter discussed in § 9. 

The right of fishing in the ^^Great Lakes’' and in 
their contiguous bays is a public right just as much 
as if those waters were subject to the ebb and flow 
of the tide; and the particular rights of fishing 
are not limited to the particular portions thereof 
which are navigable.^^ 

§ 8. Extent of Right 

The right of the public to fish in navigable waters 
must be exercised with due regard to the rights of others. 

The right of fishing in navigable waters, being 
open to all the people in common, must be exercised 
by each person with due regard to the rights of the 
others, that is without interfering with the rea¬ 
sonable exercise of the same right by others,and, 
hence, where a person acquires possession of a par- 


Mahiko, 35 Hawaii 608—Damon v. 
Tsutsui, supra. 

(4) Within meaning- of Organic 
Act, fishing- rights granted by 1846 
statutes to tenants -w-ere exclusive, 
and fishing rights were not “vested** 
in case of i>ersons who did not be- 
come tenants until after April 30, 
1900.—Damon v. Tsutsui, supra, 

(5) Organic Act repealing laws 
conferring exclusive fishing rights is 
not unconstitutional in so far as it 
affected persons becoming tenants 
after April 30, 1900.—^Damon v. Tsut¬ 
sui, supra. 

(6) Other i>articulars of Hawaiian 
nile see 26 C.J. p 602 note 19 [aj. 

2d. U.S.—^Ne-Bo-Shone Ass'n v. Ho- 
garth, D.C.Mich., 7 F.Supp. 885, af' 
firmed, C.C.A., gl F.2d 70. 

26 aX p 603 note 21. 

30. Alasfca-—Hampton v. Columbia 
Canning Go., 3 Alaska 100. 

26 C.X p 603 note 22. 


31. Me.—Small v. Wallace, 129 A, 
444, 124 Me. 365. 

32. N.J.—Ross V. Mayor andi Coun- 
cil of Borough of Edgewater, 180 
A. 866, 115 N.XLaw 477, affirmed 
184 A. 810, 116 N.XLaw 447, certio¬ 
rari denied 57 S.Ct. 37, 299 U.S. 543, 
81 L.Ed. 400. 

33. Wis.—Diana Shooting Club v. 
Husting, 145 N.W. 816, 156 Wis. 
261, Ann.Cas.l915C 1148. 

34. U.S.—^Ne-Bo-Shone Ass’n v. Ho- 
garth, D.C.Mich., 7 F.Supp. 885, 
affirmed, C.C.A., 81 F.2d 70. 

111.—Schulte V. Warren, 75 N.R 783, 
218 111. 108, 13 L.R.A.,N.S., 745. 

35. N.C.—Collins v. Benbury, 27 N. 
C. 118, 42 Am.D. 155. 

36. Mich-—Putnam v. Kinney, 227 
N.W. 741, 248 Mich. 410. 

26 C.X p 603 note 25. 

37. N.H.—^Whitcher v. State, 181 A. 
549, 87 N.H. 405. 

26 C.X p 603 note 26. 

ZS, Mass.—^Fay v. Salem & Danvers 


Aqueduct Co., 111 Mass. 27—^Paine 
V. Woods, 108 Mass. 160—^West 
Roxbury v. Stoddard, 7 Allen 158. 

39. Mass.—Commonwealth v. Vin¬ 
cent, 108 Mass. 441. 

26 C.X p 603 note 28. 

40. Ark-—^Anderson v. Reames, 161 
S.W.2d 957, 961, quoting Corpus Ju¬ 
ris. 

26 C.X p 604 notes 29, 30. 
ObstmctioxL 

Public rights to free passage of 
migratory sea fish may not be de- 
stroyed or unduly dkninished by dam 
on stream or at outlet of natural 
pond.—^Whitcher v. State, 181 A. 549, 
87 N.H. 405. 

41. Ohio.—^East Bay Sporting Club 
v. Miller, 161 N.E. 12, 118 Ohio St. 
360. 

26 C.X p 604 notes 32-34. 

42. Me.—Smith v. Wallace, 129 A. 
444, 445, 124 Me. 365, ciUng Corpus 
Jtixis. 

N.C.—Bell V. Smith, 87 S.E. 987, 171 
N.C. 116. 
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ticular fishing- place, he has a prior right to fish at 
that place so long as he maintains such posses- 
sion,^^ and complies with statutory regulations.'*^ 
A right of fishing in navigable waters does not in¬ 
clude the right to erect huts on the shore for fish- 
ermen.^^ A riparian owner’s right to dig a ditch to 
prevent flooding of his lands is not necessarily pre- 
vented because the fishing value of the lake might 
be diminishedA® A common right of fishery in 
public waters is subject to legislative regulation or 
restriction by the States, see infra § 26, and to the 
rights which the Constitution of the United States 
provides shall be exercised by the general govern- 
mentA'^ 

Artificial level. It has been held that if a ripa¬ 
rian owner voluntarily and artificially raises the 
level of the waters of a navigable lake, river, or 
stream so as to flood his own land, the public right 
of fishery is correspondingly extended so long as 
the artificial condition exists.^8 

Rights of navigation. Both the common right of 
fishing in navigable waters and a private exclusive 
right of fishing in such waters acquired by grant or 
prescription are subordinate to the public right of 
navigation, and must be so used as not to prejudice 
that right where it is exercised with due care and 
skill;^^ but this rule does not pennit the common 
right of fishery to be obstructed or interfered with 
by an unnecessary or unreasonable exercise of the 
right of navigation.50 

Right to trap site. Under some statutes where a 
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person acquires physical possession of a certain 
trap site or location in public waters, he will be 
protected from trespass by another; but in order 
to maintain a continuous right to such site the own¬ 
er must maintain actual physical possession or oc- 
cupancy by substantial improvements, and if his 
structures are destroyed or carried away by the 
elements he must again assert his dominion over the 
site by either an inclosure or the erection of such 
improvements as the nature of the situation, or the 
purpose for which it is to be used, requires. Where 
such possession is not acquired or maintained, he 
cannot claim an exclusive right to fish by a trap 
at a particular place, even though he has a permit 
from the war department to establish a fish trap in 
such waters, and even though he has a license from 
the territorial govemment to engage in the busi- 
ness of catching fish by means of a fish trap.^^ 

Territorial extent. Fishing implies a reasonable 
use of the waters and shore line of navigable 
streams,‘^2 and as long as they do not go on the up- 
lands of the riparian owner, the public may go on 
navigable streams to fish without committing a tres¬ 
pass but the right to fish in public water does not 
carry with it a right to cross or trespass on pri- 
vately owned land in order to reach the water.^-^ 
The public right of fishing in navigable waters ex- 
tends to high-water mark,55 even where the title 
of the adjoining riparian owner runs to low-water 
mark;5® and within the territory below high-water 
mark the public right of fishery is paramount to 
the uses of the riparian owner,°'^ except where the 


43. Alaska.—Columbia Salmon Co. v. 
Berg, 5 Alaska 538—^Hampton v. 
Columbia Canning Co., 3 Alaska 
100 . 

Conn.—Stannard v. Hubbard, 34 Conn. 
370. 

44. Wash.—Vail v. McGuire, 96 P. 
1042. 50 Wash. 187. 

45. N.Y.—Spring- v. Conklin, 159 N. 
Y.S. 1027, 173 App.Div. 719, affirmed 
119 N.E, 1079, 223 N.Y. 697. 

26 C.J. p 604 note 39. 

46. Ark.—Beck v. State, 14 S.W.2d 
1101, 179 Ark. 102. 

47. U.S.—Shively v. Bowlby, Or., 14 
S.CL 548, 152 U.S. 1. 38 U.Ed. 331. 

26 C.J. p 604 note 41. 

48. Tex.—^Diversion Lake Club v, 
Heath, Civ.App., 58 S.W.2d 566, af¬ 
firmed 86 S.W.2d 441, 126 Tex. 129. 
Snbseguent owner is bound by 

predecessor^s acts.—Diversion Lake 
Club V. Heath, supra. 

4a U.S.—The Armorica, D.C.N.C., 
189 P. 503. 

2® C.J. p 604 note 43. 

50, Or.—^Anderson v. Columbia Con- 


tract Co., 184 P. 240, 185 P. 231, 
94 Or. 171, 7 A.L.II. 653. 

26 C.J. p 604 note 44. 

Ownership of soil 
Whether or not the owner of fish 
nets had a statutory right to set 
them where they were, or whether as 
between himself and the owner of 
the shore he was a trespasser, is 
immaterial in an action for injuries 
negligently caused to such nets by 
a vessel,—Bishop v. Baldwin, 110 N. 
W. 139, 147 Mich. 22. 

51. AlsLska.—Columbia Salmon Co. v, 
Berg, 5 Alaska 538. 

26 C.J. p 604 note 45. 

52. Tex.—Diversion Lake Club v. 
Heath, Civ.App., 58 S,W.2d 566, 
affirmed 86 S.W.2d 441, 126 Tex. 
129—^Dincans v. Keeran, Civ.App., 
192 S.W. 603. 

53. Mich.—Collins v. Gerhardt, 211 
N.W. 115, 237 Mich. 38. 

54. Tex.—^Diversion Lake Club v. 
Heath, 86 S.W.2<i 441, 126 Tex. 129, 
afflrming, Civ.App., 58 S.W.2d 566. 

55. HL—Allen v. Allen, 32 A. 166, 
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19 R.I. 114, 61 Am.S.R. 738, 30 L. 
ILA. 497. 

26 C.J. p 605 note 50. 

Banks of lake 

Where a riparian owner on a stat¬ 
utory navigable stream creates an 
artificial diversion lake, flooding part 
of the riparian lands, the public, al- 
though having the right to fish in 
the diversion lake, has no right to 
use the banks of the lake for fish¬ 
ing.—^Diversion Lake Club v. Heath, 
86 S.W.2d 441, 126 Tex. 129, affirm- 
ing, Civ.App., 58 S.W.2d 566. 

56. Del.—Bickel v. Polk, 5 Del. 325. 
N.Y.—Brink v. Richtmyer, 14 Johns. 

255. 

Xn IflContana, in view of the statute 
providing that the owner of land 
boardering on a navigable lake or 
stream takes to the low-water mark, 
waters above channel of navigable 
stream at low-water mark are pub¬ 
lic waters, in which public has right 
to fish, except as restrained by gen¬ 
eral law.—Herrin v. Sutherland, 241 
P. 328, 74 Mont. 587, 42 A.L.R. 937. 

57. R.I.—Allen v. Allen, 32 A. 166. 
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soil below such mark has been granted to such 
owner.S^ 

Above high-water mark the public have no right 
to go for the purpose of fishing, and hence in the 
exercise of the right of fishing must not trespass 
on adjoining private lands above such mark.^S The 
exclusive right of using that portion of the shore 
or beach above high-water mark, as a general rule, 
belongs to the riparian proprietor, but he cannot 
exercise any prerogative in the manner of catching 
fish which differs from that which may be legally 
asserted by every other Citizen. 

§ 9. Private Rights 

A private exclusive right to fish in a portion of public 
waters generally may be acquired by grant or by pre- 
scription. 

A several or exclusive right of fishery in a por¬ 


tion of navigable or public waters may be acquired 
by ancient grant, or by or under the authority of a 
legislative enactment,^! subject to rights of naviga- 
tion, see supra § 8, except that such a grant cannot 
be given by the legislature if it infringes a speckl 
statutory or constitutional provision,®- or if it in- 
terferes with the vested rights of particular individ- 
uals.®^ Such grants, however, are strictiy con- 
strued, and an intention to part with any portion 
of such public right will not be presumed uniess 
ciear and special words are used to denote it,^^ 
but a grant or lease which is valid on its face is 
presumptively valid. A grant or lease of fishing 
grounds in public waters, which is valid on its face, 
is not subject to collateral attack, but the validity of 
such a grant is subject to attack by a proceeding in 
equity, or in proceedings between persons claiming 


19 R.I. 114, 61 Am.S.11, 738, 30 L. 
B.A. 497. 

26 C.J. P 605 note 52. 

5S. N.Y.—Wliittaker v. Burhans, 62 
Barb. 237. 

26 C-J. P 605 note 53. 

50. Wis.—Nekoosa Edwards Paper 
Co, V. Railroad Commission, 228 N. 
W. 144, 201 Wis. 40, rehearing de- 
nied 229 N.W. 631. 201 Wis. 40, af- 
firmed 51 S.Ct. 352, 283 U.S. 787, 75 
KEd. 1415. 

26 C.J. p 605 note 54. 

Injttnctioii 

The trial court correctly enjoined 
defendants from trespassing on any 
of the land owned by plaintiffi sur- 
rounding the waters of the lake, 
while permittingr thera to go on the 
lake from a public road which 
crossed the lake on a low bridge.— 
Diversion Lake Club v. Heath, 86 S. 
W.2d 441, 126 Tex. 129, affirming, Civ. 
App., 58 S.W.2d 566. 

Bight to oomplain 

Defendants having no rights in riv¬ 
er frontage of island could not com- 
plain of plaintiffs’ use of island, al- 
though plaintifCs had no fishery 
rights on island.—Smith v, P. J. Mc- 
Gowan & Sons, 284 P. 189, 131 Or. 
522. 

eou Or.—^Eagle Cliff Fishing Co. v. 

McGoww 137 P. 766, 70 Or. 1. 

26 C.J. p 605 note 56. 

61. Me.—State v. Leavitt, 72 A. 875, 
105 Me. 76, 26 L.R.A.,N.S., 799. 

26 C.J. p 605 note 60. 

Trustees of freeholders and com- 
monalty of Southampton hold title to 
lands under waters of ICecox Ray 
and right to manage productions 
thereof.—People v. Miller, 257 N.Y.S. 
300, 235 App-Div. 226, afllrmed 184 N. 
B. 103, 260 N.Y. 585. 

Prandilsa 

An exclusive right to fish in cer- 
taln waters manifestly is a fran-", 


chise if it is a private, exclusive 
monopoly of a public right.—Slinger- 
land V. International Contracting Co., 
60 N.Y.S. 12, 43 App.Div. 215, af- 
firmed 61 N.E. 995, 169 N.Y. 60, 56 
L.B.A. 494. 

Zn. BCawail 

(1) At the time of the annexa- 
tion of the Hawaiian Islands to the 
United States, no ofllcial records of 
the houndaries of private fishing 
rights were in existence. The orig- 
inal statutory grant of private rights 
of piscary in the sea waters adjoin¬ 
ing the Islands by the ordinance of 
1839 did not contemplate an ultimate 
official determination of their bound- 
aries. The fisheries were appor- 
tioned, under the ordinance, accord- 
ingly as they existed by ‘‘ancient reg- 
ulation.’* Under the statutes defin- 
ing private fishing rights, the extent 
of the area subject to a statutory 
private fishing right depended on 
“ancient regulation." Proof of the 
incidents of ancient regulation, in- 
cluding the boundaries of private 
sea fisheries, depended on the facts. 
—Bishop V. Mahiko, 35 Hawaii 608. 

(2) No judicial or administrative 
procedure existed prior to annexation 
for officially establishing the bound¬ 
aries of private fisheries. The ma- 
hele division did not include descrip- 
tions of the lands included thereiu, 
each land being designated by name. 
It made no reference to fisheries. 
The commissioners to quiet tities 
were without jurisdiction to award 
fisheries, except as the same, in the 
exercise of their jurisdiction to settle 
tities to “lands,” might incidentally 
come in question. Under the ia,ws of 
Hawaii, awards of ahupuaas and ilis 
were made by name only, both by 
the commission to quiet land tities 
and the minister of the interior, and 
until their houndaries were estab- 
lished oflaoially they afforded no 
ineans of Identification of the fishery 
beionging thereto. The bouhdary 


commissioners were without jurisdic¬ 
tion to settle the boundaries .of fish¬ 
eries.—Bishop V. Mahiko, supra. 

(3) At the time the Islands were 
annexed to the United States, it 
could not be said with any degree of 
assurance how many private fisher¬ 
ies existed in the Territory.—Bishop 
V. Mahiko, supra. 

(4) Other particulars of Hawaii 
rule see 26 C.J. p 605 note 60 [c]. 

62. N.Y.—Slingerland v. Inter¬ 
national Contracting Co., 60 N.Y.S. 
12, 43 App.Div. 215, affirmed 61 N. 
E. 995, 169 N.Y. 60, 56 D.B.A. 494. 

26 C.J. p 606 note 62. 

63. Mass.—^Hathaway v. Thomas, 16 
Gray 290. 

N.Y.—Gould V. Hudson Biver B. Co., 
6 N.Y. 522. 

64. U.S.—U. S. V. Big Horn Land & 
Cattle Co., C.C.A.C 0 I 0 ., 17 F.2d 357, 

26 C.J. p 606 note 64. 

Q-rants not passing fisliery 

(1) Homestead location in Alaska. 
—^Alaska General Fisheries v. Smith, 
7 Alaska 635. 

(2) Permit to riparian owner on 
statutory navigable stream to im- 
pound and divert water for irriga- 
tion.—^Diversion Lake Club v. Heath, 
86 S.W.2d 441, 126 Tex. 129, aflarming, 
Civ.App., 58 S.W.2d 566. 

(3) Statute authorizing appropria- 
tion of state’s waters for purpose of 
game preserves and recreation and 
pleasure resorts, and permit authop- 
izing such appropriation by ripari^ 
owner which had created lawful di¬ 
version lake by damming statutory 
navigable stream.—Diversion Lake 
Cluh V. Heath, supra. 

(4) Other grants see 26 C.J. P 606 
note 64 [a]. 

65. B.I.—Payne v. Providence Gas 
Co., 77 A- 145, 31 R.L 295 , -Ami, 
Cas.l912B 65. 


840 



Fim 


m c.J.s. 

adversely under different grants.6® 

Fishing locaiion. Under some statutes, a person 
may acquire a right to fish with certain appliances 
at a certain location, provided he establishes his lo~ 
cation and appliances in the prescribed manner and 
secures a license therefor,67 and the locator may 
claim the exclusi ve right of fishing with certain ap¬ 
pliances at such location for the period of his li- 
cense.^^ The rights thus secured are personal 
rights and are personal property.^s A locator who 
has properly established a location may enjoin an- 
other licensee from infringing on his rights in vio- 
lation of the statute but where a location is aban- 
doned, the same territory may be located by anoth- 
er, regardless of its prior use,71 and a location will 
he regarded as abandoned if the locator does not 
take the steps prescribed by statute for the con- 
tinuation thereof.72 If a location is invalid be- 
cause of a prior location, it will not ripen into a 
valid location at the expiration of the prior license, 
nor by its abandonment.73 Permits from the fed- 


§ 9 

eral government having oniy to do with possible ob- 
structions to navigation are immaterial in determin- 
ing the right to a fishing location under a state 
statute and whether one locating a fishery in 
public waters has a federal permit is a matter 
wholly between the locator and the federal author- 
ities, and the want of such permit does not au- 
thorize another person subsequently to appropriate 
the location.75 

It has been held that the first person acquiring 
actual peaceable physical possession o-f a location 
of a fish trap on unoccupied public land of the Unit¬ 
ed States in Alaska, not reserved from such loca¬ 
tion, placing substantial improvements thereon, con- 
tinuing the same to completion with reasonable dil- 
igence, and maintaining it for a lawfui purpose, ac¬ 
quires a right thereto.76 AH acts of giving notice 
of preparation become immaterial, as one cannot 
keep another from taking possession of an unoccu¬ 
pied site for a fish trap by putting up a notice or 
anchoring a buoy.77 Some statutes prohibit the 


66. R.I.—Payne v. Providence Gas 
Co.. supra. 

67. Wash.—Mulier v. Apex Fish Co., 
106 P. 625, 57 Wash. 140. 

26 C.J. p 634 note 89. 

Fishing licenses generally see infra 
§ 36. 

£xtettt of right 

Location of mooring dolphins over 
three hundred feet from fish trap 
lead line in waters long- used by li- 
censed purse seiners was unreason- 
able.—^Vitalich v. Pacific American 
Pisheries, 2S4 P. 805, 155 Wash. 411. 

Person. first complyirg with stat¬ 
ute has the prior right to the loca^ 
tlon-—Davis v. Olsen, 222 P. 891, 128 
Wash- 393. 

Or.—^Williams v. Seufert Bros. 
Co., 188 P. 165, 189 P. 636, 96 Or. 
163. 

26 C.J. p 634 note 90. 

69w Wash.—Irwin v. J. K. Lumber 
Co., 205 P. 424, 119 Wash. 158. 

Tfi. Alaska.—Alaska General Pish¬ 
eries V. Smith, 7 Alaska 635. 

Wash.—Carlisle Packing Co. v. Pa¬ 
cific American Pisheries, 295 P. 
155, 160 Wash. 353. 

26 C.J, p 634 note 92. 

Ihiuoction to protect fishing rights 
generally see infra § 24. 

^ Or.-—^Williams v. Seufert Bros. 
Co., 188 P. 165, 189 P. 686, 96 Or. 
163. 

W^-ah.—White Crest Canning Co. v. 
Siius, 7Q< P, 1003, 30 Wash. 374. 

^2. pr.—^Williams v. Seufert Bros. 
Co., 188 P. 165. 189 P. 636, 96 Or. 
163. 


Wash.—Legoe v. Chicago Fishing 

Co., 64 P. 141, 24 Wash. 175. 

26 C.J, p 635 note 94, 

Application for extension of fishing 
location, after having abandoned lo¬ 
cation beyond certain point, was ap- 
plication for new location.—Carlisle 
Packing Co. v. Pacific American Pish¬ 
eries, 295 P. 155, 160 Wash. 353. 

Failure to constmct appliances 

(1) Pailure to construet fishing ap¬ 
pliances within the time prescr:b3d 
by statute constitutos an abandon- 
ment of the location.—Sherman v. 
Pacific American Pisheries, 18 P.2d 
486, 171 Wash. 560—26 C.J. p 635 
note 94 [a] (1). 

(2) Pailure to construet fishing ap- 
pliance beyond certain point for stat- 
utory period constituted “abandon- 
ment” of location beyond that point, 
since to maintain continuous right to 
fishing location, licensee must main¬ 
tain actual and physical possession 
thereof.—Carlisle Packing Co. v. Pa¬ 
cific American Pisheries, 295 P. 155, 

.160 Wash. 353. 

(3) Where there is a controversy 
as to Whether the location is in 
Washington or in Oregon, as long as 
applicant keeps her tender and appli- 
cation seasonably standing, the en- 
forced failure to build a trap with¬ 
in the time prescribed by law will 
not be deemed an abandOnment 
thereof.—Gile v. Hoy, 289 P. l©6l, 
133 Or. 699. 

(4) Under a statute providing that, 
if the locator or owner neglects^ to 
construet his appliances for two con- 
secutive fishing seasons cbvered by 
this license, such lodation ^shall be 
deen^ed abandoned, the term ‘"^hing 

Mi 


season**^ is identical and coextensive 
with the license year.—Olsen v. 
Davis, 258 P. 838, 146 Wash. 1. 

(5) Accordingly, one securing fish¬ 
ing license in July, renewing same 
next April, and constructing trap in 
August has not abandoned location. 
—Olsen V. Davis, supra. 

(6) Other cases relating to fail¬ 
ure to construet appliances see 26 C. 
J. P 635 note 94 [a]. 

Piliog of new map by fisheries 
company, claiming different location 
for fish trap from original map, was 
not as matter of law abandonment of 
original filing, so as to postpone for- 
feiture under four-year period of 
nonuser, where company at all times 
intended to retain original location.— 
Sherman v. Pacific American Pish¬ 
eries, 18 P.2d 486, 171 Wash. 560. 

73- Wash.—Womer v. 0’Brien, 79 P. 
474, 37 Wash. 9—White Crest Can- 
ning Co. v. Sims, 70 P. 1003. 30 
Wash. 374. 

74- Wash.—Davis v. Olsen, 222 P. 
891, 128 Wash, 393. 

75. Wash.—Mulier v. Apex P*ish Co., 
106 P. 625, 67 Wash. 140. 

70. Alaska.—^Alitak Packing Co. v. 
Alaska Packers’ Ass'n, 6 Alaska 
277. 

Defendant, ahandoning worfc on 

fish trap under order closing area to 
fishing, was restrained from con¬ 
structing trap within prohibited ,dis- 
tance from plaintifi^s trap when area 
was released.—^Alaska General Pish¬ 
eries V. Smith, 7 Alaska 635. 

77. Alaska.—Alitak Packing Co. v. 
Alaska Packers’ Assn., 6 Alaska 
277, 
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locatian of fish traps within a certain distance of 
another lawfully located trap, or within a certain 
distance of the month of any river,and the loca- 
tion of a fish trap within the prohibited distance 
may be enjoined by the holder of the prior trap 
site,'^^ provided he can show that it works materiai 
injury to himself.®^^ 

An applicant for a license to set a fish trap in the 
public waters of the state is not asserting a prop- 
erty right; he is seeking a privilege and must be 
content with the means employed by the state in 
bestowing this privilege.^l 

Where a fish trap or other stationary gear is so 
placed in navigable waters as to inter fere with the 
exercise of the common right of fishery, it is un- 
lawful and may be restrained, as shown infra § 24, 
and any license issued purporting to authorize the 
construction or maintenance of such fixed gear is 
a nulli ty.^ 2 

Assignment of grani. An exclusi ve right to take 
fish in navigable waters, acquired by grant from 
the state, may be assigned,^^ unless the terms of the 
grant are such as to preclude an assignment 
but where a right of fishery resides in common in 
the inhabitants of a place, a release or assignment 
by one of them does not convey any right nor ex- 
tinguish any interest in him.^5 

Effeci of Magna Charta, According to some au- 
thorities, the crown or sovereign has no power 
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since the Magna Oiarta to grant a several or ex- 
clusive right of fishery in navigable tidal waters,^5 
but that act did not affect several rights of fishery 
which had already been enjoyed for some time pri¬ 
or thereto,^^ and consequently, according to these 
authorities, if a private exclusi ve right of fishery in 
tidal waters is claimed by a grant from the crown, 
it must have had its origin not later than the reign 
of Henry By other authorities, however, it is 

held that Magna Charta had no effect and in no 
way restricted the power of the crown to grant 
such a several right of fishery.^^ 

Since Magna Charta the power to grant exclusive 
rights of fishery in navigable waters in England 
and Canada resides in parliament,^® and in the Unit¬ 
ed States in congress in regard to land under wa- 
ter within a territory,®! or, if within a state, in the 
state legislature.92 The colonies prior to the revo- 
lution exercised such a right by the governor and 
colonial assemblies.^3 

By prescription, A prescriptive right of several 
fishery in navigable or public waters may be ac¬ 
quired by^ the long, exclusive, and uninterrupted en- 
joymient of such right but as this right is based 
on the supposition that a previous grant has been 
made, every presumption is against it and it must 
be clearly proved.^® It cannot be presumed where 
a prior grant could not have been made;^® nor can 
it be presumed from the mere uninterrupted use, 


78. liocatioii of motitli 

(1) Under a statute prohibiting 
fish traps within five hundred yards 
of the mouth of any river in Alaska, 
and providing- that for the purposes 
of the statute the mouth of the riv¬ 
er shall be taken to be the point de- 
termined as such mouth by the Sec- 
retary of Commerce, the boundaries 
of the prohibited area cannot be de- 
termined until the Secretary of Com¬ 
merce has determined the mouth of 
the river.—Booth Pisheries Co. v. 
U. S., C.C.A.Alaska, 6 F.2d 500. 

(2) Act June 6, 1924 § 3, providing 
that mouth of creek shall be taken to 
be point determined by Secretary of 
Commerce, applies to § 4, prohibiting 
laking of salmon except by certain 
means within five hundred yards of 
mouths of creeks, in Alaska.—Booth 
Pisheries Co. v. U. S., supra. 

79. Alaska.—Harris & Co. v. Thlink- 

et Packing Co., 5 Alaska 493. 

SO. Alaska.—Alitak Packing Co. v. 

Alaska Packers’ Ass'n, 6 Alaska 

277. 

81. Determiuatioii of pxiority 

Harbor commission’s decision on 
priority of applicants for license 
to set fish traps, following hearing 
of both parties with access to rec- 


, ords, was not subject to attack for 
want of formal hearing where the 
statute made no provision therefor.— 
Coggeshall v. Harbor Commission, 
146 A. 482, 50 R.I. 175. 

82. Or.—Johnson v. Hoy, 47 P.2d 
252, 151 Or. 196. 

83. Mass.—Watertown v. White, 13 
Mass. 477. 

R.I.—State V. Sutton, 2 R.I. 434. 
Assignment of grants generally see 
Assignments § 10. 

84. Conn.—Munson v. Baldwin, 7 
Conn. 168. 

85. N.T.—Jacobson v. Fountain, 2 
Johns. 170. 

86. N.J.—^Arnold v. Mundy, 6 H.X 
Law 1, 10 Am.D. 356. 

26 C.J. p 606 note 71. 

87. N.J.—^Arnold v. Mundy, supra. 

88. N.J.—Wooley v. Campbell, 37 N. 
J.Law 163. 

Pa.—Tinicum Pishing Co. v. Carter, 
61 Pa. 21, 100 Am.D. 597. 

26 C.J. p 607 note 74. 

89. il.I.—Payne v. Providence G-as 
Co., 77 A. 145, 31 R.I. 295, Ann.Cas. 
1912B 65. 

26 C.J. p 607 note 75. 

90. Va.—Commonwealth v. City of 
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Newport News, 164 S.E. 689, 898, 
158 Va. 521, citing Corpus Juris, 
26 C.J. p 607 note 76. 

91. U.S.—Shively v. Bowlby, Or., 14 
S.Ct. 548, 152 U.S. 1, 38 D.Ed. 331. 

Alaska.—Columbia Salmon Co. v. 
Berg, 5 Alaska 538—Hampton v. 
Columbia Canning Co., 3 Alaska 
100 . 

92. U.S.—McCready v. Common¬ 
wealth of Virginia, Va., 94 U.S. 
391, 24 L.Ed. 248. 

Va.—Commonwealth v- City of New¬ 
port News, 164 S.E. 689, 698, 158 
Va. 521, citing Corpus Juris, 

93. N.Y.—Brookhaven v. Strong, 6G 
N.Y. 56, affirming 1 Thomps. & C. 
415. 

94. Conn.—Turner v. Hebron, 22 A 
951, 61 Conn. 175, 14 L.R.A. 386. 

26 C.J. p 607 note 83. 

95% S.C.—Jackson v. Dewis, 25 S.C. 
L. 259. 

26 C.J. p 607 note 84. 

96- N.Y.—Slingerland v. Interna¬ 
tional Contracting Co., 61 N.E. 995, 
169 N.Y. 60, 56 L.R.A. 494, affinn- 
ing 60 N.Y.S. 12, 43 App.lHv. 

215. 

26 C.J. p 607 note 85. 
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and enjoyment of such rig-ht in common with oth- 
ers; but it must appear that ali others have been 
kept out by claimant and his grantors from fishing 
in the particular place in any manner.^^ 

§ 10. Rights as to Oysters, Clams, and Other 
Shellfish 

Except in so far as an exclusive right has been ob- 
tained, the right to take shellfish from lands or flats un¬ 
der public waters is in the public. 

As a general rule the right of taking oysters, 
clams, and other shellfish from land or flats under 
public waters, below highwater mark, is in the 
public, except in so far as an exclusive right to a 
portion of such fisheries is acquired by an individ- 
ual by a grant or lease from the state,or by lease 
from the local government,^^ or an exclusive priv- 
ilege is acquired by prescription.^ It has been held, 
however, that an exclusive right to take oysters, 
etc., cannot be acquired by user alone,2 especially 
by a nonresident, and that such a right, although 
properly acquired, cannot be retained by a former 
resident after he has removed from the state.^ 
The possession and use of such exclusive right and 
a successful maintenance of the right when disput- 
ed or resisted, if not sufficient to give title by pre- 
scription, may give claimant the benefit of every 
legitimate presumption to supply any defects in his 
title.'^ 

A statute declaring that the ownership of all fish 
is in the state is only in aid of the state^s power of 
regulation, and. leaves the interest of a landowner 
in mussels in a stream on the land as it was be- 
fore.^ A constitutional provision that the natural 
oyster beds, rocks, and shoals in the waters of the 
state shall not be leased, rented, or sold, but shall be 


§ 11 

held in trust for the benefit of the people of the 
state, subject to such regulations and restrictions 
as the general assembly may prescribe, does not 
limit the public use to which the legislature may 
put the natural beds to the propagation and taking 
of shellfish, and the legislature may authorize a 
proper public use of the tidal waters over such beds, 
even though such use renders the waters unfit for 
the taking of shellfish.® 

Private lands, Clams grown on beds in private 
ownership are the property of the owner."^ 

§11. - Right to Piant and Cultivate 

Oysters in General 

Sheiffish which are planted at a place where they do 
not naturally grow and the location of which Ia properly 
marked are the subjects of private ownership. 

Oysters and clams, which are planted at places 
where they do not naturally grow, and where no 
oysters or clams are growing at the time, and the 
location of which is marked by posts or otherwise, 
are the subjects of private ownership, and are the 
property of the person who plants them, and the 
right of the owner of the bed is not restricted to 
the identical oysters planted, but extends to and 
embraces the offispring of parent oysters so plant¬ 
ed, which remain within the bed,® and other per- 
sons cannot impair the planter’s title to the oysters 
which he has planted, by depositing other oysters 
in the same place nor can his possession be ques- 
tioned by a mere wrongdoer;^® and the interfering 
with or taking of them by another person is a tres- 
pass for which an action will lie, see infra § 21. 
Such a planting of oysters is a legitimate exercise 
of the common right of fishery, and is not inconsist- 
ent with its reasonable enjoyment by others.^^ 


97. Or.—Hume v. Rog-ue River 

Packing Co., 83 P. 391, 92 P. 1065, 
96 P. 865, 51 Or. 237, 131 Am.S.R. 
732, 31 L.R.A.,N.S., 396. 

26 C.J. p 608 note 86. 

98. R.I.—Allen v. Allen, 32 A. 166, 
19 R.I. 114, 61 Am.S.R. 738, 30 
L.R.A. 497. 

26 C.J. p 608 notes 88, 89. 

99. N.T.—Hand v. Newton, 92 N.T. 
88 . 

26 C.J. p 608 note 90. 

1- Conn.—Clinton v. Bacon, 16 A. 

548, 56 Conn. 508. 

26 C.J. p 608 note 91. 

WiUiotit enclosTire 
The spreading of nets and the erec- 
tion of signs on a sand flat without 
ownership, and without enclosure, 
were not effective to destroy the 
IHihlic right to take shellfish on 
the shore and fiats below high-water 
mark and within one hundred rods 


of the upland.—Howes v. Town of 
Barnstahle, 189 N.E. 34, 285 Mass. 
361. 

2. N.J.—^Amold V. Mundy, 6 N.J. 
Law 1. 10 Am.D. 356. 

N.T.—People v. Lowndes, 8 N.T.S. 
908, 55 Hun 469, reversed on other 
grounds 29 N.E. 751, 130 N.T. 455. 

3. U.S.—Huntington v. Lowndes, C. 
C.N.T., 40 F. 625, afiirmed 14 S.Ct. 
758, 153 U.S. 1, 38 L.Ed. 615. 

4. N.T.—Brookhaven v. Strong, 60 
N.T. 56, affirming 1 Thomps. & C- 
415—Smithtown v. St. James Oys¬ 
ter Co-, 140 N.T.S. 98, 80 Misc. 
173. 

5. U.S.—McKee v. Gratz. Mo., 43 S. 
Ct. 16, 260 U.S. 127, 67 L.Ed. 167, 
affirming, C.C.A.1921, Gratz v. Mc¬ 
Kee, 270 F. 713. 

6. Ya.—Commonwealth v. City of 
Newport News, 164 S.E, 689, 158 
Va. 521. 


7. Wash.—^Wiegardt v. Brennan, 73 
P.2d 1330, 192 Wash. 529. 

8- N.T.—People v. Morrison, 86 N.E. 
1120, 194 N.T. 175, 128 Am.S.R. 
552, reversing 108 N.T.S. 262, 124 
App.Div. 10. 

26 C.J. p 609 note 97. 

Clams 

One may acquire at least a quali- 
fied if not an absolute property in 
“clams.”—Robins Island Clam Co. 
V. Gaffga, 8 N.T.S.2d 969, 170 Misc. 
362. 

9. N.T.—Decker v. Fish er, 4 Barb. 
592. 

10. R.I.—Payne v. Providence Gas 
Co., 77 A. 145, 31 R.I. 295, Ann. 
Cas.l912B 65. 

11. N.T.—^Post V. Kreischer, 8 N.E. 
365, 103 N.T. 110, 18 Abb.N.Cas. 
192, reversing 32 Hun 49, 14 Abb. 
N.Cas. 38. 
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Further, where a person violares a statute, or com- 
rnits a trepass, in planting his oysters, he may be 
compelled to remove them, but he does not forfeit 
his property in them.^^ If a bed thus planted inter- 
feres with the exercise of the common right of fish- 
ing or of navigation, the interest o£ the owner in 
them will be subservient to the enjoyment of the 
public use,but even in such a case a private per¬ 
son has no right to take them away and convert 
them to his ovvn use.^^ Where, however, a person 
plants oysters on iiatural oyster lands, and thus 
mingles them with the oysters growing naturally, 
he is conclusively held to have abandoned them to 
the public, and has no property right therein, un- 
less such right is conferred by statute.^^ 

Forfeiturc of right. The rights acquired by 
planting oysters may be forfeited by permitting the 
oyster bed to remain without stakes or marks of 
ownership for a long period of time after the orig- 
inal stakes have been carried away.^® The shifting 
of a bed of clams, caused by an act of God, such 
as a hurricane, does not divest the owner thereof, 
who planted them, of his right thereto.^^ 

§ 12. - By Statute 

a. In general 

b. Nature and extent of privilege 

c. Forfeiture of right 

a. In General 

The location or leasing of lands under public waters 


for the purpose of planting and taking sheimsh fs gen- 
erally regulated by statute. 

In most jurisdictions the right of planting and 
taking oysters, clams, etc., is now regulated by 
general or local statutes;^^ and these statutes have 
generally been held to be constitutionalia Limita- 
tions and conditions on private enjoymient of the 
right to take oysters need not be expressed as res- 
ervations of title similar to those which might be 
used by private grantors of property conveyed, but 
may resuit merely from legislation touching the 
subject.-O While the various statutes differ in re- 
gard to particular provisions therein, it is usually 
provided that an individual may locate or have al- 
lotted or leased to him by the proper authorities a 
limited area of public flats or lands not aiready 
planted, and in which oysters or clams do not nat- 
nrally exist, in which he will have the exclusive 
right of planting and taking oysters, clams, etc., 
for a limited time,-i on his making a proper appli- 
cation therefor,-- and complying with all other stat- 
utory requirements,23 such as giving the statutory 
notice of his intention to locate or lease an oyster 
bed,21 designating such bed by proper stakes and 
lines, or having it designated by the proper officials, 
so as to distinguish it from other parts of the wa- 
ter in which other individuals or the public general¬ 
ly has' the right of fishery,25 recording a written 
description thereof in the proper office,26 actually 
using and occupying it in good faith for the culti- 
vation of oysters,27 and paying an annual rental2S 


12. N.Y.—Vroom v. Tilly, 91 N.T.S. I 
51, 99 App.Div. 516, affirmed 77 N. 

E. 24, 184 N.T. 168. 

26 C.J. p 609 note 3. 

13. N.J.—Brown v. De Groff, 14 A. 

219, 50 N.J.Daw 409, 7 Am.S.H. 

794. 

26 C.J. p 609 note 4. 

14. N.J.—Grace v. Willets, 14 A. 559, 
50 N^.J.Law 414. 

26 C.J. p 699 note 5. 

15. U.S.—Hurley v. Comrnission of 
Pisheries of Virg-inia, D.C.Va., 264 

F. 116, affirmed 42 S.Ct 83, 257 IT. 
S. 223, 66 L.Ed. 206. 

16. N.T.—BrinckerhofC v. Starkins, 
11 Barb. 248. 

17. N.T.—Robins Island Clam Co. v. 
Gaffga, 8 N.Y.S.2d 969, 170 Misc. 
362. 

la Md,—Adams v. Carey, 190 A. 

815, 172 Md. 173. 

26 C.J. p 609 note 8. 

Individual lias no property liglitB 
in oysters other than such as state 
permits, and, after they are reduced | 
to posses^ion, individuaPs ownership 
may be re^rulated and rfestrained by 
state.—jLeonard. v. Earle, 141 A. 714, 


155 Md. 252, affirmed 49 S.Ct. 372, 279 
U.S. 392, 73 L.Ed. 754. 

19. Ala.—Skrmetta v. Alabama Oys¬ 
ter Comrnission, 168 So. 168, 232 
Ala. 371. 

Tex.—Pilipos v. Chouke, 40 S.W.2d 
38, 120 Tex. 508, affirming- Chouke 
V. Pilipos, Civ.App., 10 S.W.2d 807. 
26 C.J. p 609 note 9. 

2a Md.—Deonard v. Earle, 141 A. 
714, 155 Md. 252, affirmed 49 S. 
Ct 372, 279 U.S. 392, 73 L.Ed. 754. 

21. Md.—Adams v. Carey, 190 A. 
815, 172 MdL 173. 

26 C.J. p 610 note 10. 
l^ease by iadlvidiial 

Lease of oyster lands by private 
individual, not holding under lease 
from state, is void.—Havard v. State, 
124 So. 912. 23 AlaApp. 228, cer¬ 
tiorari denied 124 So. 915, 220 Ala. 
359, and foliowed in Lyons v. State, 
124 So. 915, second case, 23 Ala.App. 
231„ certiprari denied 124 So. 915, 
third case, 220 Ala. 360. 

22. Va.—Sinclair v. Quackenbush, 43 

S.3B. 364, 101 Va. 245. ' 

26 C.J. p 610 note 11. 

23« N.Y.—Sutter v. Van Derveer, 47 
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Hun 366, affirmed 25 N.E. 907, 122 
N.Y. 652. 

Tex.—Jones v. Johnson, 25 S.W. 650, 
6 Tex.Civ.App. 262. 

Va.—West V. Adams, 27 S.E. 496. 

26 C.J. p 610 note 12. 

24. R.I.—Payne v. Providence Gas 
Co., 77 A. 145, 31 R.L 295, Ann. 
Cas.l912B 65. 

26 C.J. p 610 note 13. 

25. Conn.—Keister's Appeal, 92 A, 
744, 89 Conn. 7. 

26 C.J. p 611 note 14. 

26. Md.—Phipps V. State, 22 Md. 380, 
85 Am.D. 654. 

27. N.J.—Birdsall v. Rose, 46 N.J. 
Law 361. 

N.Y.—^Vroom v. Tilly, 77 N.E. 24, 184 
N.Y. 168, affirming 91 N.T.S. 51, 
99 App.Div. 516, and reargument 
denied 77 N.E. 1017, 185 N.Y. 553. 

28. Sale of lease for rentals 

(1) Under some statutes, on failure 
of a lessee to pay rent punctually, 
the shellfish commissioners are re- 
quired to enter on the leased land 
and terminate the lease. They may 
in the name of the state institute le- 
gal proceedings for the collection of 
rents, take possession of, and se£t 
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Some statutes apply oniy to certain specified waters 
or to a particular class of persons.29 Provision is 
also made, in some statutes, for the settlement of 
questions and disputes in regard to the ownership, 
titie, extent, or location of shellfishery grounds, by 
the shellfish commissioners.^f^ 

In some of the statutes there is an express pro- 
hibition against including a natural oyster or clam 
bed in the bed or grounds located or assigned,^^ 
and provision is also made for the deterraination 
or establishment of certain areas as natural or pub- 
lic oyster beds,^’ and for excluding barren grounds 
from such beds.^3 Some statutes prohibit all per- 
sons from taking oysters and clams from certain 
public beds, except for family use, without a li- 
cense from the proper local authorities.^^ 
Unoccupied ground is open to location, under 
some statutes, to him who first applies for it in 
the manner prescribed by statute,and objection 
to an application cannot be made by any private 
Citizen, except one who has been granted or has 
already planted the territory applied for;3S ^or can 
one claiming as owner set up, in resistance to the 
granting of a lease to another, the contention that 
the territory in question is not, because of its be- 
ing his private property, a proper subject matter 
of a Iease.3^ The mere fact that other parties had 
previoiisly rented the ground gives them no superi- 
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or right thereto over other applicants who liave 
complied with the statute;®^ nor is unoccupied 
ground bound to be allotted before ground that had 
been previously occupied.^^ Applicant cannot be 
prejudiced by a delay, in securing action on his pe- 
tition, which is due to no fault on his part.to One 
who fraudulently obtains a conveyance of land, in¬ 
cluding an oyster bed, is in no position to oust an¬ 
other who has been continuously in possession and 
use of such land as oyster land for a number of 
years, itnder a statute."^^ 

Nonrcsidents. Some statutes expressly restrict 
the right to citizens of the state, and exclude a 
nonresident from planting or taking oysters or oth¬ 
er shellfish from waters within the limits of the 
state,^2 even though he is either the sole or the 
part owner of land within a state having such a 
statute.'^^ This does not preclude an agreement 
between a nonresident and a Citizen by which the 
nonresident acquires and holds a derivative benefit 
and emolument from an oyster fishery;^^ j^or does 
it preclude a nonresident from taking oysters as a 
bona fide servant of one having the right to take 
such oysters.'^^ An expression of a preference by a 
nonresident as to who shall lease the shellfish rights 
adjoining his property, even though such expression 
be accompanied by some active participation by the 
landowner in securing the lease for his preference. 


at public auction, any lot leased and 
the oysters thereon, and receive the 
proceeds of such sale, and retain 
therefrom all sums due as rental and 
costs, and pay the surplus over to 
the lessee. The authority to sue in 
the name of the state is permissive, 
but not exclusive, and the state is 
not restricted to this one action by 
the commissioners.—Gladding- v. 
Atchison, 115 A. 423, 44 R.L 69. 

(2) One suing” shellfish commis- 
sioners, individually, to recover sur- 
pIhs proceeds from sale of oyster 
leases may properly proceed in as¬ 
sumpsit, and the duty of the commis¬ 
sioners, where a surplus of proceeds 
remains after sale of an oyster lease. 
Is to pay over such surplus to the 
lessee, and they are individually lia- 
ble to the lessee therefor, even if 
they have paid it over to the state 
treasurer.—Gladding v. Atchison, su¬ 
pra. 

29, Md.—Fovrell v. Wilson, 37 A. 216, 
B5 m 347. 

26 C.J. p 611 note 17. 

30. Conn.—^Keistei^s Appeal,. 92 A^ 
744, 89 Conn. 7. 

—Travers v. Dean,' 56 A. 3«^, 
98 Md. 72. 

—^Payne v. Providence Gas Co., 77 


A. 145, 31 R.I. 295, Ann.Cas.l912B 
65. 

26 C.J, p 611 note 18. 

31. N.C.—State v. Willis, 10 S.K 
764, 104 N.C. 764. 

26 C.J. p 611 note 19. 

Oysters planted hy mistake 

A statute, providing that when, by 
any resurvey of natural oyster beds, 
it shall appear that any holder, with¬ 
out his own default and by mistake 
of any offlcer of the state, has had 
assigned to him any portion of the 
natural oyster beds, shall be allowed 
two years within which to remove 
his oysters, is valid. 

U.S.—Gloucester Seafood Workers" 
Ass’n V.. Houston, D.C.Va, 36 F.2d 
193. 

Va.—Blake v. Marshall, 148 S.K 789, 
152 Va. 616. 

32. N.T.—Suffolk County v. , Ed- 
wards, 148 N.Y.S. 305, 86 Misc. 283. 

26 C.J. p 611 note 20. 

33. Md.—Cox V. Bennett, 91 A. 141, | 
123 Md. 356. 

26 C.J. p 612 note 21. 

34. Mass.—Commonwealth v. Hilton, 

54 N.E. 362, 174 Mass. 29. 45 KR. 
A. 475. ' 

Tei.—^^Gustafson v. State, 45 S.W. 

■ 717, 48 S.W. 518, 40 Tex.Cr. 67, 43 
D,R.A. 6i5. 

26 C.J. p 612 note 22. 
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35. Va.—Hundley v. Neale, 64 S.K 
947, 109 Va. 612, 

26 C.J. p 613 note 45. 

36. Ga.—Parsons v. Prey, 42 S.K 
234, 115 Ga. 955. 

N.C.—Jones v, Riggs, 70 S.K 465, 
154 N.C. 281. 

26 C.J. p 613 note 46. 

37. Ga.—Parsons v. Prey, 42 S.E. 
234, 115 Ga. 955. 

38. Mass.—Keene v. Gifford, 32 N.K 

946, 158 Mass. 120. 

26 C.J. p 613 note 48. 

39k Va.—Hiirst v. Dulany, 5 S.E. 
802, 84 Va. 701. 

40. Va.—Hundley v. Neale, 64 S.K 

947, 109 Va. 612. 

41. Wash.—Scott V. Olympia Oyster 
Co., 115 P. 737, 63 Wash. 364. 

42. Md.—Parks v. Benning, 188 A. 
787, 171 Md. 326. 

26 C.J. p 613 note 37. 

43. Md.—Hess V. Muir, 5 A. 540, 6 
A. 673, 65 Md. 586. 

44. IJ.S.—Corfield v. Coirell, Pa., 6 
P.Cas.No.3,230, 4 Wash.C.C. 371. 

R.1.— N^-w England Obster Co. v. Mc- 
Garvey, 12 R.I. 385. 

45. N.C.—State v. Conner, 11 S.K 
992, 107 N.C. 931. 



FISE 


36 C.J.S. 


§ 12 

is not in conflict with a law preserving the right 
to lease to residents of the state. 

Procecdings bcforc, and action of, officials. It 
has been held that the procecdings on an applica- 
tion for a lease of fishing grounds are analogous 
to proceedings on a writ of ad quod damnum; and 
that no notice need be given of the time and place 
of hearing on the question as to whom lands shall 
be leased as fishing grounds nor is it necessary 
that the members of a committee appointed to stake 
out the grounds shouid be notified to meet, or should 
meet together, before acting; and action may be 
taken by a majority of qualified members of the 
committee.^^ Under some statutes, a person whose 
right of property is to be affected by a decision of 
the commission of fisheries is entitled to a legal 
hearing,and applicant who is not given notice of 
the hearing at which the commission nullifies the 
assignment of an oyster planting ground to him is 
denied a legal hearing.^^^ Under a statute provid- 
ing, in effect, that littoral proprietors are, on ap- 
plying for locations on the foreshores adjacent to 
their uplands, to have preferential consideration, 
there is no grant to any such owner of a license or a 
right to a license.^^ Under some statutes an allot- 
ment or lease of such grounds to one of two or 
more applicants is discretionary with the shellfish 
commissioners, or other officials who have author- 
ity in the matter, and no appeal lies from their deci- 
sion.52 Under other statutes, if under the circum- 
stances, applicant has a right to the land, the prop- 


er official has no discretion in the matter,53 and it 
has been held that the acts of the official in assign- 
ing oyster ground are ministerial, although he is 
required to determine the existence of facts, which 
make it necessary for him to act.^^ Under some 
statutes the board has no jurisdiction to hear and 
determine an objection to a lease based on titie to 
the bottoms affected.®^ 

b. Nature and Extent of Privilege 

The extent of rights conveyed by the location of a 
shellfish bed depend on the statute under which such 
location is made. Ordinarily, ali that is granted is the 
exclusive privilege or license to piant and take shellfish 
therefrom. 

The extent and limits of the rights conveyed by 
the location or designation of an oyster bed, and 
other shellfish beds, necessarily depend on the leg- 
islative will and intent as manifested by the act 
authorizing it:56 Such grants, being in derogation 
of the common or public right, are to be strictly 
construed against the grantee, and nothing passes 
except what is granted specifically or by neces¬ 
sary implication.^^ The privilege must be extend- 
ed in such a way as not to prevent other persons 
from enjoying similar rights,and is subject to 
the state’s right of control and regulation,^® as well 
as to other public rights,such as the publicas right 
of navigation and of fishery,^! and if it interferes 
therewith, the oysters or clams, etc., may be re- 
moved as a nuisance.^2 Generally, under the stat¬ 
utes, a person locating an oyster or clam bed has 


46. Md.—Parks v. Benning, 188 A. 
7S7, 171 Md. 326. 

47. R.I.—Payne v. Providence Gas 
Co., 77 A. 145, 31 R.I. 295, Ann. 
Cas.l912B 65. 

Ad quod damnum see 2 C.J.S. p 
460 note 4. 

43- Conn.—Gallup v. Tracy, 25 Conn. 

10 . 

26 C.J. p 614 note 55. 

49. Va.—Hutson v. Commission of 
Fisheries, 169 S.E. 736, 160 Va. 
592. 

50- Va.—^Hutson v. Commission of 
Fisheries, supra. 

51- Me.—Rogers v. Brown, 190 A. 
632, 135 Me. 117. 

52. R.L—Payne v. Providence Gas 
Co., 77 A. 145, 31 R.I. 296, Ann. 
Cas.l912B 65. 

53. Wash.—In re Anderson, 163 P. 
767, 95 Wash. 330. 

26 C.J. p 614 note 58. 

54. Va.—Commission of Fisheries v. 
Hampton Roads Oyster Packers & 
Planters' Ass'n, 64 S.E. 1041, 109 
Va. 565. 

^ P®oper procedure, under such 
circumstances, is to make the lease 


and to try the question of titie in a 
suit for injunction against trespass 
and damages.—Jones v. State Board 
of Fisheries, 159 S.E. 651, 161 S.C. 
309. 

56. Conn.—Eovejoy v. City of Nor- 
walk, 152 A. 210, 112 Conn. 199. 

57. Conn.—Lovejoy v. City of Nor- 
walk, supra. 

26 C.J. p 612 note 27. 

58. Ala.—Cain v. Simonson, 39 So. 
571. 

26 C.J. p 612 note 28. 

59. Va.—Darling v. City of Newport 
News, 96 S.E. 307, 123 Va. 14, af- 
firmed 39 S.Ct. 371, 249 U.S. 540, 
63 L.Ed. 759. 

Ga Discharge of sewage 

The recipient of a designation of 
an oyster bed takes the same sub¬ 
ject to such rights as exist to dis- 
charge sewage into the waters, and 
the risk of pollution of the water 
naturally resulting therefrom. 

Conn.—Lovejoy v. City of Norwalk, 
152 A. 210, 112 Conn. 199. 

Va.—Commonwealth v. City of New¬ 
port News, 164 S.E. 689, 158 Va. 
521—Darling v. City of Newport 
News, 96 S.E. 307, 123 Va. 14, af- 
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firmed 39 S.Ct 371, 249 U.S. 540, 
63 L.Ed. 759. 

61. Md.—^Adams v. Carey, 190 A 
815, 172 Md. 173. 

26 C.J. p 612 note 31. 

Negligence 

Ferryboat master was under a duty 
to exercise reasonable care to avoid 
damage to oyster bed near point at 
which boat ran aground during fog 
in attempting to free boat. He would 
not be liable for damage to the bed 
if it was a natural and proper inci¬ 
dent to navigation of ferryboat and 
involved no negligence on his part 
The owner of the ferryboat would 
not be chargeable with negligence be- 
cause of eiforts of master of ferry¬ 
boat to free boat when it ran aground 
near oyster bed which caused dam¬ 
age to oyster bed, if neither owner 
nor his servants knew that oysters 
were or might be planted in area 
in which they might be affected by 
operation of the boat or efforts to 
free it.—^Adams v. Carey, supiu. 

63- N.J.—State v. Taylor, 27 N-Jr 
Law 117, 72 Am.D. 347. 

R.I.—Payne v. Providence Gas Co^ 
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the exclusive right to piant and take oysters and 
clams from such ground during his term, and he is 
protected in this right from interference by oth- 
ers-®^ He does not take a fee simple title, nor can 
he use the property for any other purpose.®^ Un¬ 
der some statutes the privilege is merely a license,®^ 
which may be revoked at the pleasure of the state,®® 
but not at the request of a stranger in a collateral 
proceeding,®^ and which ceases with the use of the 
land for that purpose.®® In some jurisdictions, 
where oysters are planted during the continuance 
of such license, the licensee acquires absolute prop¬ 
erty in them and their increase, and may remove 
them within a reasonable time after the revocation 
of the license.®^ According to other authority, 
however, a licensee who does not remove oysters 
planted by him during his term cannot remove them 
without the consent of a subsequent licensee,"^® nor 
does he acquire any rights as against the repre- 
sentatives of the public.'^^ Under some statutes, 
the grantee of such a privilege acquires a posses- 
sory title to the land,'^2 and a property right 
which may be transferred,'^^ although there is au¬ 
thority to the efifect that it is but a personal privi¬ 
lege which can neither be inherited nor assignedJ® 
Under some statutes oyster leases cannot be as- 
signed or sublet without the consent of the shellfish 


§ 12 

commissioners, it being the purpose of such a stat¬ 
ute to prevent any one person oi’ firm from secur- 
ing a monopolyJ® 

c. Porfeiture of Ri^ht 

If the grantee of the right of pfanting and taking 
shellfish faits to perform ths statutory conditions im- 
posed on such right, the right may be forfeited. 

The requirements and conditions imposed on a 
grantee of the right of planting or taking oysters, 
etc., are not conditions subsequent, but are con- 
tinuous, and on his failure to perform them the 
franchise or privilege reverts to the state without 
any affirmative action on its part to enforce a for- 
feiture,"^^ or if proceedings to that end are taken, 
the state alone has the right to proceed in its courts 
to have such forfeiture declared.'^® Where the gran¬ 
tee of such franchise or privilege fails for a num- 
ber of years to perform the requirements of the 
statute, and does not in good faith locate on the 
territory, piant a bed of oysters thereon, or con¬ 
tinue to protect them by the marks recognized by 
law, a person who does so mark out the territory, 
and who plants a bed of oysters thereon, and pro- 
tects them by proper marks, acquires a title to such 
oysters, and no person, not even the grantee of the 
franchise, has the right to take them from him,’^2 


77 A. 145, 153, 31 R.I. 295, Ann. 
Cas.l912B 65. 

Abatement of nuisance see infra § 25. 

63. Re^raniless of title 

Abuttingr property owner on either 
side of bayou included within field 
notes of grant was held protected in 
right to grow oysters regardless of 
title in submerged land under orig- 
inal grant or validating act.—Filipos 
V. Chouke, 40 S.W.2d 38, 120 Tex. 
508, affirming Chouke v. Filipos, Civ. 
App., 10 S.W.2d 807. 

STLbseq.uent grant of riparian right 
to a bridge company could not and 
did not wipe out the prior rights of 
lessees to use the land for the pur¬ 
pose of planting and cultivating oys¬ 
ters and clams.—Thomas v. Ocean 
City Automobile Bridge Co., 156 A. 
493, 108 N.J.Law 143. 

64. Conn.—LfOvejoy v. City of Nor- 
walk, 152 A. 210, 112 Conn. 199. 

65- Removal of cloud from title 
A statute providing that the owner 
of real estate may file a bili to re¬ 
move a cloud from his title does not 
entitle one who has been granted 
the right to piant and take oysters 
from a bay in front of certain prop¬ 
erty to maintain a bili to quiet his 
title to such right, as he possesses 
nothing but a mere privilege or li¬ 
cense.—Catchot V. Zeigler, 45 So. 707, 
92 Miss. 191. 

66. R.I.—^Payne v. Frovidence Gas 


Co., 77 A. 145, 31 R.I. 295, Ann. 
Cas.l912B 65. 

26 C.J, p 612 note 23. 

07. Mass.—Boston, Cape Cod & New 
Tork Ship Canal Co. v. Henshaw, 
18 N.E. 276, 229 Mass. 185. 

68. N.T.—^Housman v. Weir, 15 Abb. 
N.Cas. 415. 

RL—Payne v. Frovidence Gas Co., 
77 A. 145, 31 R.I. 295, Ann.Cas. 
1912B 65. 

09. Md.—^Hess v. Muir, 5 A. 540, 6 
A. 673, 65 Md. 586. 

70. Mass.—Keene v. Gifford, 32 N. 
E. 946, 158 Mass. 120. 

71. Mass.—Howes v. Town of Barn- 
stable, 189 N.E. 34. 2S5 Mass. 361. 

72. N.T.—Huffmire v. Brooklyn, 57 
N.E. 176, 162 N.T. 584, 48 L.R.A. 
421, affirming 48 N.T.S. 132, 22 App. 
Div. 406. 

73. Mass.—Boston, Cape Cod & New 
Tork Ship Canal Co. v. Henshaw, 
118 N.E. 276, 229 Mass. 185. 

Dominion and ownership 

Where the state having authority 
to invest a private person with the 
ownership of tide lands leases tide 
lands to an individual, the individual 
is invested with the right to exer- 
cise dominion and ownership over 
the things so closely related to the 
soil as clams.—Sequim Bay Canning 
Co. V. Bugge, 94 P. 922, 49 Wash. 
127, 16 Ann.Cas. 196. 
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74. Ala.—Cleveland v. Alba, 46 So. 
757, 155 Ala. 468. 

Ga.—Jones v. Oemler, 35 S.E. ,375, 
110 Ga. 202. 

26 C.J. p 612 note 35. 

75. Cal.—Barbe «& Immel Oyster & 
Land Co. v. Pacific Oyster Co., 88 
P. 1090, 150 Cal. 392, 119 Am.S.R. 
227. 

Md.—Hess V. Muir, 5 A. 540, 6 A. 673, 
65 Md. 586. 

76. R.I.—Gladding v. Atchison, 115 
A. 423, 44 R.L 69. 

XTndisclosed principal 

Neither the state nor shellfish com¬ 
missioners had the right to hold one 
liable as undisclosed principal for 
rentais under an oyster lease, there 
being no written assignment made by 
named lessee assented to by the 
commissioners, and the doctrine of 
undisclosed principal not being ap- 
plicable, whether or not the leases 
were under seal.—Gladding v. Atchi¬ 
son, supra. 

77. Wash.—Frazier v. Wilson, 77 P. 
1064, 35 Wash. 625. 

26 C.J. p 613 note 41. 

78. Ga.—Jones v. Oemler, 35 S.E. 
375, 110 Ga. 202. 

N.C.—Jones v. Riggs, 70 S.E. 465, 
154 N.C. 281. 

26 C.J. p 613 note 42. 

79. N.T.—^Vroom v. Tilly, 77 N.E. 
24, 184 N.T. 168, affirming 91 N.T. 
S. 51, 99 A-pp.Div. 516, and reargu- 
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and this rule applies whether the propagation is by 
the planting of seed oysters or by the planting of 
oyster sbells-^^^ Under some statutes relating to the 
sale of tidelands for oyster planting, the state land 
commissioner on the application of any Citizen, has 
power to cancei sales if the lands purchased are 
used for any other purpose.^^ The commissioner is 
empowered to cancei on one ground only, that the 
land is being used for other purposes, and he is not 
empowered to cancei on the ground that the pur- 
chaser has failed to use it for oyster planting pur- 
poses.^^ Such a statute contemplates notice to the 
defaulting party, and, in the absence of a prescribed 
form of notice, any timely notice -which informs 
him of the accusation against hira and which gives 
hira an opportunity to defend is sufficient^3 

§ 13. Whale Fisheries 

According to some usages, the property In a whale 
belongs to the shlp from which the firs.t Iron or lance Is 
pfaced in the whale. 

A whale not being the product of human care or 
labor does not of itself purport to be property 
but, where a full and complete possession of it has 
been taken, it becomes property.^S What consti- 
tutes sufficient possession of a whale to establish 
ownership to it as property is determined by the 
usages of the various whale fisheries. According 
to some usages the property in a whale belongs to 
the ship from which the first iron or lance is placed 
in the whale, by which it can be identified, whether 
it is attached to the boat or not,^^ although the actu- 
al killing is done by the crew of another vessel or 
they take part therein;S7 and anyone taking such 
whale while it still has marks of appropriation on 
it is guilty of conversion^^ and liable to the own- 
er thereof for full indemnity.^9 
The measure of damages for the conversion of a 


whale at sea is the value of the oil and bone at th 
home port, less the expense of cutting and boiling, 
freight, and Insurance, with interest;^^^ and, where 
the conversion is of a whale which has been killed 
and has drifted from its anchorage, no deduction 
from the owner’s damages is to be made for the 
labor of securing and transporting the whale, where 
that could have been done without cost by the own- 
er, or for the uncertainty as to whether the owner 
could have found and secured the whale.^i 

Contracts of maieship. By a usage in the whal- 
ing business masters of vessels meeting at sea some- 
times enter into a contract of mateship, the effect 
of which is to establish a species of partnership in 
the business of taking whales and procuring oil, so 
that, if the vessels cruise together, they divide 
equally the oil obtained before they separate; if 
they cruise separately, they make an equal division 
on their first meeting afterward; if they accidently 
separate and do not meet again, neither can claim 
of the other if one returns home full; but if they 
do meet abroad and neither is filled, the settlement 
and division take place immediately. Such a usage 
is reasonable and lawful, and a master, uniess he 
has special instructions prohibiting his making such 
contracts, is presumed to have authority to conduct 
his voyage with reference to the custom; and a 
contract of mateship made by him is binding on 
the owners of the vessel.^^ 

§ 14. Town Fisheries 

In the absence of a statute to the contrary, or of 
a specific grant thereof to the town, the publlc has the 
right to fish in navigable waters wlthin the llmits of a 
town or other municipal Corporation. 

In the absence of statute, the right of fishery in 
navigable waters within the limits of a town or oth¬ 
er municipal Corporation belongs to the public, and 


ment denied 77 N.E. 1017, 185 N-T. 
5^3—Davis v. Davis, 75 N.T.S. 539, 
73 App.Div. 593, 

80. N.T.—^Vroom v. Tilly, 77 N-E, 
24w 184 N.Y, 168, aiRrming, 91 N.Y. 
S. 51, 99 App.Div. 516, and reargru- 
ment denied 77 N.E. 1017, 185 N.Y. 
553. 

81. Wash.—State v. Koss, 113 P. 273, 
62 Wash. 82. 

Statute held uot repealed 
Wash.—State v. Ross, supra. 

82: WaslL—State v. Savidge, 140 P. 

559, 79 Wash. 479. 

Bule iuapplicahle 

>rhe rule that all grants from the 
state shall be strictiy construed 
against the grantee had no applica¬ 
tiori the only cLuestion was as 

tu* th<&; power vested xn ihe state land j 
co mm issioner under such a statute, j 


and hence did not negative the rule 
that a strictiy statutory power must 
be strictiy construed.—State v. Sav- 
idge, supra. 

83. Wash.—State v. Ross, 113 P. 
273. 62 Wash. 82. , 

84L U.S.—Bartlett v. Budd, D.C. 
Mass., 2 P.Cas.No.1,075, 1 Dowell 
223—Taber v. Jenny, D.C.Mass., 23 
P.Cas.No.13,720, 1 Sprague 315. 
Property in fish geperally see supra 
§ 2 . 

85. U.S.—Bartlett v. Budd, D.C. 
Mass., 2 F.Cas.No.1,075, 1 Lowell 
223. 

Qualified property in fish generally 
see supra § 3. 

86. U.S.—Ghen v. Rich, p.QMass., 
8 P. 159, 

26 G.J. p 614 note 63, 

87. U.S-—Bourne v. AslaJiey, B.C. 
Mass., 3 P.Cs^jNro,l,698i 
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88- U.S.—Ghen v. Rich, D.C.Mass., 
8 F. 159. 

Trover as to fish generally see infra 
% 25. 

89. . U.S.—Swift V, Giiford, D.C.Mass,, 
23 F.Cas.No.13,696, 2 Lowell llO— 
Taber v. Jenny, D.C.Mass., 23 F. 
Cas.No.13,720, 1 Sprague 315. 

90- U.S,—Ghen v. Rjich, D.C.Mass,, 8 
F. 159—Bartlett v. Budd, D.C.Mass., 
2 F.Cas.No.1,075, 1 Lowell 223— 
Bourne v. Ashley, D.C.Mass., 3 F. 
Cas.No.1,699, 1 Lowell 27. 

9^ U.S.—Bartlett v. ]5ud<i, D.C. 
Mass., 2 F.Cas.No.1,075, 1 LoweH 
223—Taber v. Jenny, D.C.Mass., 
23 F.Cas.No.13,720, 1 Sprague 315, 

92. Mass.—Baxter v. Rodman, 3 
Pick. 435. 

26 C,J. p 614 note 70. 
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the Corporation as such can exercise no control over 
and, where two towns adjoin a navigable riv¬ 
er, the citizens of each may take the fish swimming 
therein.®"^ The power to take fish and to regulate 
and control the right of fishing in waters within its 
limits may be given to such town by patent or 
grant,^^ or by an act of the legislature and, 
where such right is granted to a town, a riparian 
owner within its limits is liable for a violation of 
its regulations, notwithstanding he was accustomed 
to take fish from the waters before the grant to the 
town.^'^ Under such grants or acts the right of 
fishing in waters within the limits of a particular 
town may be given exclusively to the inhabitants 
thereof,^^ such as the exclusive right of planting 
and taking oysters or other shellfish from waters 
within its limits or the town may be given the 
power to lease the right of fishery,^ and such a 
lessee cannot deny the right of the town to make 
the lease in order to avoid the payment of the rent^ 
Where a town, although it has power to do so, has 
never made any restrictions as to the right of fish¬ 
ing within its limits, the residents of the town, in 
the absence of statutory restrictions, may fish there- 
in free from restrictions.^ A statute regulating the 
taking of shellfish from public or unleased lands 
is inapplicable to lands under water to which a 
town has title.'^ Where a lease of a great pond is 
made to a town, with covenants to be performed by 
the town and a provision that in case of breach of ^ 


any of the covenants the fish commissioner may en- 
ter and expel the lessee, a breach of the covenants 
on the part of the lessee is not of itself an abandon- 
ment of the lease.^ 

§ 15. Interstate Fislieries 

In the absence of a treaty between the two States, 
or unless the jurisdlction over the river is concurrent, 
the right of fishery in citizens on one s^de of the main 
channei of a river between two States can be regulated 
only by the laws of the state or» that side. 

The right of fishery in waters lying between two 
States is generally regulated and controlled by treaty. 
between those States and by statutes enacted there- 
under,® but, in the absence of such a treaty, the 
right of fishery in citizens on one side of the main 
channei of the river can be regulated only by the 
laws of the state on that side.7 Where two States 
ha ve concurrent jurisdiction over the waters lying 
between them, one state cannot prosecute a person 
for an act prohibited by its own laws but which is 
committed within the limits of the other state and 
is authorized in the latter state.^ 

§16. International Fisheries 

The right to fish in International waters is regulat¬ 
ed by custom and treaties and statutes enacted to give 
effect thereto. 

The right to fish in international waters is gen¬ 
erally regulated by custom and treaties and statutes 
enacted to give effect thereto.® 


93. Cal.—Ex parte Bailey, 101 P. 
441. 155 Cal. 472. 132 Am.S.R. 95, 
31 L.R.A.,N.S-, 534, 

26 C.J. p 614 note 71. 

94. Mass.—Coolidge v. Williams, 4 

Mass, 140. I 

95. U.S.—The Martha Anne, D.C.N. 
T., 16 P.Cas.No.9.146, Olcott 18. 

26 C.J. p 615 note 74. 

99. Mass.—Commonwealth v. Hilton, 
54 N.E. 362, 174 Mass, 29, 45 L.R.A. 
475. 

26 C.J. p 615 note 75. 

97. Mass^—Nickerson v, Brackett, 10 
Mass. 212. 

98. Mass.—Commonwealth v. Hilton, 
54 N.E, 362, 174 Mass. 29. 45 L..R.A. 
475^—Liocke' v. Motley, 2 Gray 265. 

N.Y.—Robins v. Ackerly, 91 N.Y. 98, 
a®rming 24 Hun 499. 

26 C.J. p 615 note 77. 

99 . Mass.—Commonwealth v. Hilton, 
54 N-E. 362, 174 Mass. 29, 45 L..R. 
A, 475. 

26 C.J. p 615 note 78. 

i- N.Y.—^Hand v. Newton, 92 N.Y. 

affirming 26 Hun 536. 

26 C.J. p gi5 note 79. 

Iiease of property by towns generally 
tiae the C.J.S. title Towns § 94, 
also 63 C.J. p 160 note 76~p 161 
pote 89. I 

36 aj.S.-54 


2. Mass.—Eastham v. Anderson, 119 
Mass. 526. 

3. Me.—State v. Gross, 36 A. 1003, 
89 Me. 542. 

26 C.J. p 615 note 81. 

4. N.Y.—People v. Miller, 257 N.Y.S. 
300, 235 App.Div. 226, afflrmed 184 
N.E. 103, 260 N.Y. 585. 

5. Mass.—Commonwealth v. Eliot, 
15 N.E. 81, 146 Mass. 5. 

6. U.S.—Wharton v. Wise, Va., 14 S. 
Ct. 783, 153 U.S. 155, 38 L.Ed. 669. 

26 C.J. p 615 note 83. 

Oompact hetwe^ Marylaiidl and Vir¬ 
ginia 

(1) The compact between Maryland 
and Virginia, entered into in 1785, 
concerning the right of citizens of 
Virginia to fish in the Potomae Riv¬ 
er, was abrogated by the cession of 
that portion of the District of Co- 
lumbia originally grantefi. by, the 
state of Virginia and by its recession 
l?ack by the United States.—^Herald 
V. U. S., 284 P. 927, 62 App.D.C. 147 
—26 aj. p 615 note 83 fal (S). 

( 2 ) Other holdings relating to the 
compact see 26 CJ. p 615 nOte 83 
[a]. 

7. U-.a.—In re. Mattson, C.C.Or., 69 
P- 535. 


Wis.—Roberts v. Fullerton, 93 N.W. 

1111, 117 Wis. 222, 65 L.R.A. 953. 
26 C.J. p 616 note 84. 

8, U.S.—^Nielsen v. Oregon, 29 S.Ct. 
383, 212 U.S. 315, 53 L.Ed. 528, re- 
versing 95 P. 720, 51 Or. 588, 131 
Am.S.R. 765, 16 Ann.Cas. 1113. 

9- Prohibiting' aliens from flaliiTig » 
Act June 14, 1906, 34 U.S.St. at L. 
p 263 c 3299 § 1, which makes it un- 
lawful for aliens “to cateh or kill, or 
attempt to cateh or kill, except with 
rod, spear oj* gaff, any fish of any 
kind or species whatsoever in any 
of the waters of Alaska under the 
jurisdiction of the United States," 
cannot be construed as prohibiting 
only commercial fishing, and as per- 
mitting the alien crew of a foreign 
vessel to take fish in violation of its 
provisions for their own use,—The 
Tokai Maru, Alaska, 190 F. 450, 111 
C.C.A. 282, certiorari denied 32 S.Ct. 
836, 225 U.S. 703, 56 L.Ed. 1265. 
Sainy l^ake 

Fishing in the waters of Rainy 
Lake on the Minnesota side of the 
boundary line established by foint 
action of the goverhments of the 
United States and Canada is under 
the control of the state, until the in- 
tsemational fisheries commission pro- 
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§17. - Seal and Other Fur Fisheries 

The taking of seais and other fur bearing animais 
in Alaskan waters is regulated by treaty and statutes 
enacted pursuant thereto. 

Seal and other fur fisheries in waters within the 
Alaskan territory are regulated by the treaty of 
arbitration between the United States and Great 
Britain, and by statutes enacted to give effect there¬ 
to, under which treaties and statutes it is unlawful 
to kill fur seais an}n^^here within certain boundaries, 
or by certain instruments, or at certain seasons; 
and vessels, their cargoes, implements, etc., found 
within such boundaries engaged in that business or 
in killing seais with prohibited instruments, or in a* 
prohibited season, are subject to seizure and con- 
demnation as forfeited to the United States, or to 
Canada, according to the jurisdiction in which the 
offense is committed.^® Under such acts the United 
States may lease sealing privileges in the Alaskan 
waters, subject to such regulations as the govern- 
ment may thereafter prescribe, and in case of such 
regulation the lessee is not entitled to damages al- 
leged to resuit therefrom.^l By the award of arbi- 
trators under the treaty of arbitration between the 
United States and Great Britain, which award is 
the supreme law of the land and is binding on the 
courts as an act of congress, and which citizens of 
the United States have the same right to rely on as 
to their rights, under the statute, as citizens and 
subjects of Great Britain, the jurisdiction of the 
United States to forbid the killing of fur bearing 
animais in waters of the Alaskan territory does not 
extend outside of the ordinary three-mile limit; 
and, therefore, an act of congress which forbids 
such killing must be construed to mean the waters 
within three miles of the shores of Alaska.^^ 

A forfeiture of a vessel, etc., for a violation of 
such treaties and statutes does not depend on the 


intent of the owners of the vessel or her eqai- 
page,^^ and, therefore, instruments forming part 
of her equipage, although belonging to others than 
her owners, are forfeited,^^ as are also sealsldns 
found on board the vessel as part of the cargo.^s 

In the absence of a statute authorizing or requir- 
ing a special license for seal hunting, it may be 
lawfully carried on by vessels plying only between 
or from ports of the United States under a coast- 
ing trade license.^'^ 

Prcsumption of violation. Where a vessel 
equipped for sealing is found within the prohibited 
zone, it is presumed, in the absence of evidence to 
the contrary, that she and her equipment were be- 
ing used in violation of the seal fishing act; and 
the clearest evidence of good faith is required to 
exonerate the master of such a vessel.^^ The fact 
that such a vessel is near the prohibited zone should 
put her master on the alert to keep a full and ac¬ 
curate record of his position, courses, etc., in order 
that he may not pass the line and that by his rec- 
ords and charts he may be able, if called on, to 
demonstrate clearly that he was not within the pro¬ 
hibited area.^^ 

§ 18. Indians’ Rights of Fishery 

Under some treaties, Indians may fish on their reser- 
vations without abridgment by state laws, but frequentiy, 
under the treaties, the state laws are applicable to In¬ 
dians fishing outside their reservations. 

Where a treaty with the Indians gives them the 
right to fish on their reservation, the state laws re- 
lating to fishing do not apply to them and, under 
some statutes, Indians are expressly exempted from 
the operation of the statute.^^ Where, however, 
the Indian reservation has been included within the 
limits of a state formed since the treaty, without 
reserving the rights of the Indians, such laws may 


vided for by the Root-Bryce Treaty 

functions and assumes control.— 

State V. Dove, 236 N.W. 322, l83 

Minn. 272. 

10. U.S.—U. S. V, The Jane Gray, 
D.C.CaL, 77 F. 908. 

26 C.J. p 616 notes 88, 90, p 617 
note 91. 

Sexziire and forfeiture of fish, fishing- 
equipment, and fishing vessels gen- 
erally see infra § 42. 

11. U.S.—^North American Commer- 
cial Co. V, U. S.. N.T., 18 S.Ct. 817, 
171 U.S. 110, 43 L.Ed. 98, reversing, 
ac., 74 P, 145. 

26 C.J. p 617 notes 92-94. 

Power of United States to lease prop- 
erty generally see the C.J.S. titie 
United States § 77, also 65 C.J. p 
1307 notes 68-71. 

12- U.S.—rThe La Ninfa, Alaska, 7.5 


F. 513, 21 C.C.A. 434, reversing, D. 
C., 49 P. 575. 

26 C.J. p 617 note 95. 

13- U.S.—The Alexander, Alaska, 75 
P. 519, 21 C.C.A. 441, reversing, D. 
C., 60 P. 914—The Ija Ninfa, Alas¬ 
ka, 75 F. 513, 21 C.C.A. 434, re¬ 
versing, D.C. 49 P. 575. 

pinor to execotion. of this treaty 
it was held that the unauthorized 
killing of fur seais anywhere within 
the boundaries described in the trea¬ 
ty of March 30, 1867 between the 
United States and Russia was unlaw¬ 
ful. 

U.S.—The James G. Swan, D.C.Wash., 
50 P. 108. 

Alaska.—U. S. v. British Schooners, 5 
Alaska 11. 

14- U.S.—The James G. Swan, D.C. 
Wash., 77 P. 473. 
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15. U.S.—The James G. Swan, su¬ 
pra. 

16. Alaska.—U. S. v. The Kensei 
Maru, 3 Alaska 627. 

26 C.J. p 617 note 2. 

17. U.S.—Bird v. U. S., C.C.ACaL, 
24 F.2d 933. 

la U.S.—U. S. V. The Jane Gray, D. 
C.Cal., 77 P. 908. 

26 C.J. p 617 notes 7-9. 

19. U.S.—U, S. V. The Jane Gray, 
supra. 

20. U.S.—Seufert v. Olney, C.C.A 
Wash., 193 F. 200. 

26 C.J ^618 note 17—31 C.J. p 506 
note 55 [a]. 

21. Wash.—State v. Lewis, 88 P- 
940, 45 Wash. 475, 122 Am.S.R 934. 

26 C.J. p 618 note 18. 
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be enforced against them.-^ Treaties with Indians 
reserving in them the right of fishery will be con- 
stnied according to their natural meaning and the 
Indians' understanding thereof.^^ A treaty with a 
rribe of Indians which secures to them the right of 
taking hsh ‘^at usual and accustomed places in com- 
mon with the citizens" of the territory reserves to 
them the right to fish outside of the boundaries of 
the lands ceded by them by the treaty but such 
treaties, or treaties with somewhat similar terms, 
do not give to the Indians any exclusive or special 
privilege outside of their reservation, but only such 
rights as may be enjoyed by ali citizens in common, 
and state laws abridging the fishing rights of citi¬ 
zens are equally effective as against the Indians.^^ 
The Indians' rights under such treaties are not sub- 
ordinate to the powers acquired by a state in and 
over the waters in question on its being admitted to 
the Union as a state nor can such rights be tak- 
en from the Indians by grants to private persons, 
by the United States or a state.^*^ A reservation, 
by congress, of certain islands for Indians, includes 


§ 20 

fishing rights in adjacent waters and submerged 
land, and the president, although not expressly au- 
thorized, can reserve such rights for themA^ 

§ 19. Rights of Aliens 

A sitate may restrict the right of aliens to fish in state 
waters. 

The legislature has the right to restrict fishing m 
state waters to citizens of the United States.^^ It 
has been held that the most favored nation clause 
of a treaty does not include the right to take fish 
from the public waters of a state, notwithstanding 
the existence of treaties with other nations provid- 
ing that citizens of such nations shall have the same 
privileges and rights and shall not be charged any 
higher imposts or duties than those paid by native 
citizens.^® On the other hand, it has also been held 
that, if a state permits one class of aliens to enjoy 
the privilege of fishing in state waters, it must also 
permit other aliens to enjoy the same privilege if 
their government has a treaty with the United 
States containing a most favored nation clause.^^ 


C. CIVIL LIABILITY AND REMEDIES FOR INVASION OF RIGHTS 


§ 20. Trespass and Other Actions for Dam- 
ages 

An action will lie for a wrongfui invasion of a right 
of fishcry. 


Where a person's fishery rights are wrongfully 
interrupted or interfered with by another, he may 
maintain an action of trespass or action for damag- 
es for the injury caused thereby,®^ even against the 


22. U.S.—^War^ V. Race Horse, Wyo., 

16 S.Ct. 1076, 163 U.S. 504, 41 L.Ed. 

244, reversing, C.C., 70 F. 598. 

N.Y.—People v. Pierce, 41 N.T.S. 858, 

18 Misc. 83, 11 N.Y.Cr. 325. 

23. Means of fishing 

Indians glven by treaty the right 
of fishing at certain places were not 
limited to the methods of fishing 
used by them when the treaty was 
made.—U. S. ex rei. Williams v. Seu- 
fert Bros. Co., D.C.Or., 233 F. 579, 
affirmed Seufert Bros. Co. v. U. S., 
39 S.Ct. 203, 249 U.S. 194, 63 L.Ed. 
555 . 

Place of right 

“The right of taking fish at all 
usual and accustomed places in com¬ 
mon with citizens of the territory," 
reserved to the Yakima Tribes by 
the treaty of June 9, 1855, 12 U.S.St. 
at L. p 951, ceding the lands occu- 
pied by them on the north side of the 
Columbia River in Washington, will 
be construed, according to its natural 
meaning and their understanding 
thereof, as shown by their habitual 
acts thereafter, to give the right to 
flah in such places on the south or 
Oregon side of the river, in the coun- 
try of another tribe, with which sim- 
xlar treaty was made at about the 
same time.—Seufert Bros. Co. v. U. 
S., Or., 39 S.Ct 203, 249 U.S. 194, 63 


L.Ed. 555, affirming, D.C.Or., U. S. ex 
rei. Williams v. Seufert Bros. Co., 
233 P. 579. 

24. U.S.—U. S. ex rei. Williams v- 
Seufert Bros. Co., Or., 233 F. 579, 
aifirmed Seufert Bros. Co. v. U. S., 
39 S.Ct. 203, 249 U.S. 194, 63 L.Ed. 
555. 

25. U.S.—People of State of New 
York ex rei. Kennedy v. Becker, 36 
S.Ct. 705, 241 U.S. 556, 60 L.Ed. 
1166, affirming People ex rei. Ken¬ 
nedy V. Becker, 109 N.E. 116, 215 
N.Y. 42—Seufert v. Olney, C.C. 
Wash., 193 F. 200. 

Wash.—State v. Meninock, 197 P. 

641, 115 Wash. 528. 

26 C.J. p 618 note 20. 

26. U.S.—U- S. V. Winans, Wash., 
25 S.Ct 622, 198 U.S. 371, 49 L.Ed. 
1089, reversing, C.C., 73 F. 72. 

26 C.J. p 618 note 21. 

27. U.S.—U. S. V. Winans, supra. 
Wash.—U. S. V. Taylor, 13 P. 333, 

3 Wash.T. 88. 

26 C.J. p 618 note 22. 

28. U.S.—^Alaska Pacific Fish er i es 
V. U. S., Alaska, 240 F. 274, 153 C. 
C.A. 200, aifirmed 39 S.Ct. 40, 248 
U.S. 78, 63 L-Ed. 138. 

29. Statute constmed 

Under a statute providing that it 
shall be unlawful for any person to 
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fish unless such person prior to Jan. 

I 1, 1924, was a Citizen of the United 
States or had declared his intention 
to become such, and from and after 
Jan. 1, 1924, unless such person is a 
Citizen of the United States, an alien 
who had declared his intention to be¬ 
come a Citizen prior to Jan. 1, 1924 
cannot fish in state waters after that 
date unless he has become a Citizen. 
—State v. Maybury, 239 P. 552, 136 
Wash. 210, 

30. U.S.—Leong Mow v. Board of 
Com'rs for Protection of Birds, 
Game and Fish, C.C.La., 185 F. 223, 
appeal dismissed 33 S.Ct. 775, 229 
U.S. 606, 57 L.Ed. 1348. 

31. U.S.—In re Ah Chong, C.C.Cal., 
2 P. 733, 6 Sawy. 451. 

Tex.—Poon v. Miller, Civ.App., 234 
S.W. 573. 

32- Wash.—Bales v. City of Tacoma, 
20 P.2d 860, 172 Wash. 494. 

26 C.J. p 618 note 25. 

Right to trespass on lands of others 
in fishing see supra §§ 4, 8, 
Drawiug off water 

Where a fishing club had dammed 
the water of a sniall lake so that it 
overfiowed a slough, and the owner 
of the land under the slough, hav- 
ing a reserved fishing right, had used 
it and made improvements for fish¬ 
ing, the Club had no right to change 
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§ 21 

owner of the land,33 unless a special remedy for 
such interference is provided by statute.^'^ Thus 
an action will lie where one’s fishery is injured by 
an iinlawfui weir, dam, or other obstruction on the 
stream above or below him or by the pollution 
of the stream by another;^^ or where his right of 
fishery in a navigable stream is injured by a boat 
or vessel carelessiy, wantonly, or designedly run- 
ning into his nets or other fishing appliances,^*^ or 
by his being otherwise wrongfully excluded from or 
interfered with in such right;38 or where one 
wrongfully enters or takes fish from another’s pri¬ 
vate fishery.3^ A person, however, is not responsi- 
ble for injuries to a fishery which are caused by 
acts which he has a legal right to do, and which he 
does in a carefui and proper manner.'^^ 

§ 21- - For Injury to Oysters, Clams, 

Etc. 

An action will lie for a wrongfui injury or interfer- 
lence With a private shellfish bed. 


An owner or licensee of an oyster or clam bed 
clearly designated and staked out, or otherwise ideii> 
tified as required by law, may maintain an action 
against any person who wrongfully injures or inter- 
feres with"^! or takes^- oysters or clams planted by 
him, although his planting is a public nuisance or 

misdemeanor,^3 qj- jg on a spot which is a common 
fishery,unless he has planted them where other 
oysters or clams naturally exist,^^ and although his 
permit or license had expired when the oysters 
were planted.^® An action for trespass has been 
employed for the purpose of questioning the title 
of a claimant to a designated natural oyster bed.^*^ 
On the other hand, an action cannot be maintained 
for damages, to an oyster bed, which are incidental 
to the right of navigation conducted in a reasonable 
and proper manner;^^ and it has also been held 
that, since the state holds in trust for the pubhc 


the conditions hy cutting the dam 
and drawing- the water from the lake, 
so as to cause damage to the prop- 
■erty and rights of such owner.— 
'Thomas v. Fin & Feather Club, 171 
S.W. 698, 106 Tex. 490, reversing Fin 
Feather Club v. Thomas, Civ.App., 
138 S.W. 150. 

;33. Conn.—Tumer v. Hebron, 22 A. 

951, 61 Conn. 175, 14 L.R.A 386. 
26 C.X p 619 note 26. 

JSi. Conn.—Bristol v. Ousatonic Wa¬ 
ter Co., 42 Conn. 403. 

'26 C.J. p 619 note 27. 

Statutory penalty 

One's common-law right to an ac¬ 
tion for an infringement of his fish- 
ing rights is not taken away by a 
statute prescribing a penalty for a 
■violation of such rights, unless the 
.statute provides that it shall be the 
only remedy.—Columbia River Fish- 
ermen^s Protecti ve Union v. City of 
■St. Helens, 87 P.2d 195, 199, 160 Or. 
$54, citing CJorpus Juris—26 C.J. p 
619 note 35. 

35. Conn.—Bristol v. Ousatonic Wa¬ 
ter Co., 42 Conn. 403. 

JJass.—Barden v. Crocker, 10 Pick- 
383. 

26 C.J. p 619 note 28. 

36. Ga.—^Hodges v. Pine Product Co., 
68 S.R 1107, 135 Ga. 134, 33 Lf.R.A„ 
N.S., 74, 21 Ann.Cas. 1052. 

26 C.J. p 619 note 29. 

37. U.S.—The Armorica, D.C-l^.C., 
189 F. 503. 

Mich.—^Bishop v. Baldwin, 110 N.W. 
139, 147 Mich. 22. 

H.C.‘^Hardison v. National Handle 
Co., 139 S.E. 614, 194 N.C. 351. 

26 C.J. p 619 note 30. 
liTets ixL excess of license 

Where one whose fish nets defend- 


ants damaged had license to operate 
three set nets, he was not wrong- 
doer because operating six nets, and 
defendant was answerable to him for 
negligent injury of the nets.—Mitch- 
I ell V. Curtis, 296 P. 1078, 135 Or. 595. 

' Test of liability 

If the employees of defendant com- 
pany in charge of its tug saw, or by 
the exercise of ordinary care should 
have seen, the nets of plaintiif fisher- 
men outside the usual channel of 
navigation in time to have avoided 
^ striking and injuring them, but did 
; not use due care to avoid such in- 
t jury, defendant was liable, ordinary 
negligence being the test of its lia¬ 
bility.—Spruill V. Branning Mfg. Co., 
103 S.E. 911, 180 N.C. 69. 

38. Mich.—Lincoln v. Davis, 19 N.W. 
103, 53 Mich. 375, 51 Am.R, 116. 

25 C,J. p 619 note 31. 

39. Conn.—Turner v. Hebron, 22 A. 
951, 61 Conn. 175, 14 L.R.A, 386. 

26 C.J. p 619 note 32. 

40. Mass.—^Howes v. Grush, 131 
Mass, 207. 

26 C.J. p 619 note 33. 

41. N.J.—Thomas v. Ocean City Au¬ 
tomobile Bridge Co., 156 A. 493, 108 
N.J.Law 143. 

26 C.J. p 619 notes 36, 37. 
poHutlou of water 

(1) Pollution of brook by discharge 
of sedimentation from filtration 
piant, with resultingr loss of oysters 
in river near mouth of brook, is aq- 
tionable.—^Allgor v. Monmouth Coun- 
ty Water Co., 128 A. 864, 3 N.J.Misc. 
514. 

(2) Plaintife was entitled to dam¬ 
ages caused by materials deposited 
on oyster land, preventing catch of 
spat during spawning season.—B6w- 
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man v. Helser, 255 P. 146, 143 Wash. 
397. 

42. Wash.—Sc«guim Bay Canning Co, 
V. Bugge, 94 P. 922, 49 Wash, 127, 
16 Ann.Cas. 196. 

26 C.J. p 620 note 38. 

43. N.J.—Grace v. Willets, 14 A. 
559, 50 N.J.Law 414—State v. Tay- 
lor, 27 N.J.Law 117, 72 Am.ti. 347. 

44. N.Y.—Fleet v. Hegeman, 14 
Wend. 42. 

26 C.J. p 620 note 41. 

45. La.—Louisiana Land & Fisheries 
Co. V. Gasquet, 13 So. 171, 46 La. 
Ann. 759. 

26 C.J. p 620 note 42. 

46. N.Y.—Huffmire v. BrooklyTi, 48 
N.Y.S. 132, 22 App.Div. 406, aflirmed 
57 N.E. 176, 162 N.Y. 584, 48 L.R.A. 
421. 

26 C.J. p 620 note 43. 

47. Conn.—Cook v. Raymond, 33 A. 
1006, 66 Conn. 285. 

48. U.S.—Richardson v. U. S., C-C. 
Va., 100 F. 714. 

Conn.—Lane v. Smith, 41 A. 18, 71 
Conn. 65. 

Oyster fishery as subject to right 
of navigation see supra § 10. 

Pact that ferryboat ran agrottnd 
in fog was not sufficient of itself to 
Show negligence in operating ferry 
in absence of evidenee of want of 
care in rhanner in which boat was 
operated, as respects liability bf fer¬ 
ryboat owner for injuries done to 
oyster bed through efEorts to free 
boat.—^Adams v. Carey, 190 Al 815, 
172 Md. 173. 

Operation. In fog 

Fact that ferryboat was sta,rt^ bn 
special trip over its customary course 
which whs* short. but tortuous for 
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a ticial navigabie arm of the sea, and cannot grant 
individual rights therein, impairing public rights, its 
Icssee of land thereunder for oysters cannot recover 
of a City for injury thereto from emptying its sew- 
age.^^ Where land and oysters thereon belong to 
tenants in common, neither possesses any such ti- 
tle to oysters planted or natural as will enable him 
to maintain an action for trespass against his co- 
tenant for taking them from the land.^® A bridge 
company may be charged with the negligence of its 
independent contractor in pumping sand to the in- 
jury of a shellfish bed, where the manner of doing 
the work was specifically provided for in the con- 
tract and when such manner of doing the work was 


§ 22 

improper.^i Where defendant knew or should have 
known that plaintifFs lobster cars with lobsters in 
them were near the place where he was conducting 
dredging operations, he was bound to ascertain 
whether the pollution of the waters would injure 
the lobsters,^^ and, where the nature of defendant^s 
work was not obvious, plaintiff could not be held to 
have had notice that the work would pollute the 
water near his lobster cars.^2 

§ 22. - Pleading, Evidence, and Trial 

The usual rules of pleading, evidence, and trial in 
civii cases apply in actions of this character. 

The pleadings,^^ evidence,^^ and trial^® in an 


part of its length, in charge of "‘reg- 
alar captain” when, due to fog, visi- 
hility was too low to permit those 
<operating ferry to see objects mark- 
ing the course, was not alone suffi¬ 
cient to establish negligence of fer¬ 
ry owner, although such conduct 
might be considered in determining 
whether manner in which ferry was 
cperated was consistent with due 
care, as regards liability for damages 
to oyster hed while attempting to 
free ferry when it ran aground.— 
Adams v. Carey, supra. 

49!. Va.—Hampton v. Watson, 89 S.E. 
81, 119 Va. 95. 

25 aj. p 620 note 46. 

SO. N.T.—Mott V. Underwood, 42 N. 
R 1048, 148 N.Y. 463, 51 Am.S.R. 
711, 32 L.R.A. 270, affirming 26 

N.T.S. 307, 73 Hun 509. 

N.J.—Thomas v. Ocean City Au¬ 
tomobile Bridge Co., 156 A. 493, 108 
KJ.I^w 143. 

S2u Mass.—Smith v- Bay State 

Dredging & Contracting Co., 179 N. 
R 347, 278 Mass. 24. 

5^ Malss.—Smith v. Bay State 

Dredging & Contracting Co., supra. 

S4L Mass.—Barden v. Crocker, 10 

Pick. 383. 

26 C.J. p 621 note 54. 

Avermeaits required hy statute 

Under some statutes a declaration 
for tortious injury to private rights 
-claimed in oyster beds in navigabie 
waters should state in the language 
of the statute that euch rights do 
not cover any of the “existing nat¬ 
ura! or maternal oyster beds in the 
waters of this State."^—Symmes v. 
Prairie Pebble Phosphate Co., 63 So. 
1, 66 Pia. 27. 

Tariauoe 

Where ceunplaint alleged defend¬ 
at® damaged three “set-nets'‘ for 
fishing aaid evidence showed damage 
to six “nets,” there was no varianoe. 
—Mitchell V. Curtis, 296 P. 1078, 135 
Or. 595. 

S5. Cornu—Palmer v. Hartford 


Dredging Co., 47 A. 125, 73 Conn. 

182. 

26 C.J. p 621 note 55. 

A custom to take fish in alieno solo 
in an unnavigable river cannot be 
given in evidence under the general 
issue in defense of an action of tres¬ 
pass; but such custom ought to be 
pleaded specially.—^Waters v. Lilley, 
4 Pick., Mass., 145, 16 Am.D. 333. 
Damage 

(1) Where there is specific evi¬ 
dence of what plaintiff’s loss of pros¬ 
pective profits amounted to, including 
such facts as that plaintiff had a 
market for his fish, the market value 
of matured fish, and the market val¬ 
ue of fish not fully grown, the evi¬ 
dence is not too conjectural and spec¬ 
ulative to aftord a basis for recovery 
for loss of fish in a hatchery due to 
defendant's contamination of the wa¬ 
ter.—Bales v. City of Tacoma, 20 P. 
2d 860, 172 Wash. 494. 

(2) Evidence that four thousand 
small fish were placed in pond by ri- 
parian owners, that, following pol¬ 
lution of stream feeding pond, indefi¬ 
nite number were found dead, and 
that fish could escape either up or 
down stream did not authorize recov¬ 
ery from polluters for death of fish. 
—^Williams v. Pelican Katural Gas 
Cp., 175 So, 28, 187 La. 462. 

Eslfimate of numlber 

In suit for damages to clam and 
oyster grounds, testimony estimating 
number of oysters and clams was 
competent.—Thomas v. Ocean City 
Automobile Bridge Co., 156 A. 493, 
108 N.J.Law 143. 

Evidence h^d te ropport trial 
court's finding as to city^s mainte- 
nance of a nuisance in polluting' a 
fresh water stream, warranting re¬ 
covery therefor.—^Bales v. City of 
Tacoma, 20 P.2d 860*, 172 Wpsh. 

494. 

Ezcloston of paxtlcnlar evidence 
proper 

(1) In action for Interference with 
fishing rights in arm of seS. where 
tlde ehbs and flows, evidence of title 
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to shore.—Smith v. Wallace, 129 A. 
444, 124 Me. 365. 

(2) Irrelevant statute.—Smith v. 
Wallace, supra. 

Good faith 

On the question of punitive dam¬ 
ages for forcibly excluding plaintiff 
from fishing in public waters, de¬ 
fendant may show that the acts com- 
plained of were not done maliciously, 
but with a bona fide belief in his as- 
serted title to the fisheries in ques¬ 
tion, and in a bona fide attempt to 
protect what he believed to be his 
property.—Pacific Steam Whaling 
Co. V. Alaska Packers' Ass’n, 72 P. 
161, 138 Cal. 632. 

2$regligence 

Evidence that defendant failed to 
ascertain whether pollution of water 
would damage lobsters and to advise 
adjoining owner that its operations 
would pollute water was sufficient 
to Show negligence.—Smith v. Bay 
State Dredging & Contracting Co., 
179 N.E. 347, 278 Mass. 24. 

se. U.S.—New England Trout & Sal- 
mon Club v. Mather, 35 A. 323, 68 
Vt. 338, 33 L.R.A. 569. 

26 C.J. p 621 note 56. 

Instmctious held proper or not 
erroneous. 

Md.—Adams v. Carey, 199 A. 815, 172 
Md. 173. 

N.J.—Thomas v. Ocean City Automo¬ 
bile Bridge Co., 156 A. 493, 108 N. 
J.Law 143. 

Questions for jury on conflicting evi¬ 
dence 

(1) DefendanUs negligence and 
trespass. 

Md.—Adams v. Carey, 190 A. 815, 173 
Md. 173. 

N.J.—Thomas v. Ocean City Auto¬ 
mobile Bridge Co., 156 A. 493, 108 
N^J.Law 143. 

(2) PlaintifTs contributory negli¬ 
gence.—Smith V. Bay State Dredging 
& Contracting Co., 179 N.E. 347, 278 
Mass. 24. 

(3) Whether defendant or person 
whom he induced to go with him 
disturbed headgate on pond used by 
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action for injury to fishery rights are governed by 
the mles which control in such actions generally. 
Accordingly, plaintiff must plead and pro ve the 
essential elements of his cause of action entitling 
him to recoverA^ 

§ 23- - Measure of Damages 

Generally the amount of damages recoverable is 
measured by the amount of damage done. 

Except where punitive or statutory damages are 
permitted or prescribed by statute,the amount of 
damages to be recovered for an injury to fishing 
rights is generally such only as are commensurate 
with the injury done, having regard to all the cir- 
cumstances of each particular case,^^ and where 
a fishery is worthless no damages can be recov¬ 
ered. Defendant^s good faith in invading plain- 
tiflPs right of fishery may be considered on the 
question of punitive damages, but is immaterial on 
the question of compensatory damages.®^ In a 
suit to recover for the destruction of a fish trap, 
it has been held that damages may also be award- 


I ed for the loss of fish resulting from the breaking 
of the net and interruption of the business, where 
there is sufficient evidence of surrounding catches 
to afford a reasonable basis for computation of the 
loss.®2 It has been held that damages cannot be 
recovered for consequential injuries caused by erec- 
tions constructed under a license from the state, 
unless the damage results from the careless man- 
ner in which the construction is done.®^ 

Under a speciai jurisdictional act conferring oit 
the court of claims jurisdiction to hear, detennine, 
and render judgment on claims for compensation 
for damages sustained by claimants by reason of in¬ 
jury to oyster beds operated by them caused by 
dredging work done in a particular harbor, claimant 
is entitled to recover damages sustained by him 
as the proximate resuit of defendant’s negligence.^^ 
Claimant, under such circumstances, was under a 
duty to mitigate his damages if possible, but this 
duty will not bar a recovery by him where he was 
not given reasonable notice of the dredging opera- 
tions to be undertaken.®® 


plaintiff to stare fish, resulting: in 
draining of pond.—Smith v. Gvirtz- 
man, Colo., 124 P.2d 926. 

(4) Whether pollution of hrook by 
discharg-e of sedimentation from fil- 
tration piant caused loss of oysters 
in river about three hundred yards 
from mouth of brook.—^Allgor v. 
Monmouth County Water Co., 128 A. 
864, 3 N.J.Misc. 514. 

(5) Other questions held for jury 
see 26 C.J. p 621 note 56 [a]. 

Verdict and finxlmg^ j 

(1) Evidence held sufllcient to take 
case to jury. 

Colo.—Smith v. Gvirtzman, 124 P. 
2d 926. 

Mich.—Bishop v. Baldwin, 116 N.W. 
139, 147 Mich. 22. 

(2) Evidence held to sustain ver¬ 
dict. 

Colo.—Smith v. Gvirtzman, supra. 

Me.—Smith v. Wallace, 129 A. 444, 
124 Me. 365. 

Mass.—Smith v. Bay State Dredging: 
& Contracting Co., 179 N.E. 347, 
278 Mass, 24. 

57. Fla.—Symmes v. Prairie Pebble 
Phosphate Co., 63 So. 1, 66 Fla, 
27. 

26 C.J. p 621 notes 57, 58. 

Plaintiff has bundea of proving 

(1) His ownership and right to 
take oysters.—Brinckerhoff v. Star- 
kins, 11 Barb., N.Y., 248—26 C.J. p 
621 note 57. 

(2> In an action by the owner of a 
fiLsh weir for injury caused by the 
IK>llTittion of the stream by the de- 
posit of refuse therein, the prospec¬ 
tive prcfits thereby lost to him.—r 


Lamond v. Sea Coast Canning Co., 79 
A. 385. 108 Me. 155. 

(3) One suing for damages by loss 
of oysters from pollution of stream 
by discharge of sedimentation from 
filtration piant, that loss was natural 
and approximate resuit of such dis¬ 
charge.—Allgor V. Monmouth County 
Water Co., 128 A. 864, 3 N.J.Misc. 
514. 

58. R.I.—Bell V. Providence Gas Co., 
90 A. 743, 36 R.I. 382. 

26 C.J. p 620 note 49. 

Absence of pleading 

Where plaintiff States a cause of 
action for single damages, at com- 
mon law, he cannot recover puni¬ 
tive damages, under a statute which 
permits them in certain cases.—Bell 
v. Providence Gas Co., supra. 
Plaintiff’s former trecpass 

In an action for forcibly exclud- 
ing plaintiff from fishing in public 
i waters, the mere fact that plaintiff 
! at one time committed a trespass 
on defendanfs land will not of itself 
preclude a recovery of punitive dam¬ 
ages.—Pacific Steam Whaling Co. v. 
Alaska Packers' Ass’n, 72 P. 161, 138 
Cal. 632. 

58. Or.—Smith v. P. J. McGrOwan & 
Sons, 284 P. 189, 131 Or. 522. 

26 C.J. p 620 note 50. 

Allowance held imt ^cessive 
Wash.—Bales v. City of Tacoma, 20 
P.2d 860, 172 Wash. 494. 

Cost of removal 

In the absence of definite proof of 
damage to fish weir caused by pol¬ 
lution of the waters by deposlt of 
lefuse, plaintiff is entitled to recover 
only the cost of removing the refuse. 
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—Lamond v. Sea Coast Canning Co., 
79 A. 385, 108 Me. 155. 

In suit in rem for an injury by 
a vessei to a fish trap, punitive dam¬ 
ages cannot be awarded, although the 
tort was malicious, where the owner 
of the vessei had no knowledge of 
the injury.—The Seven Brothers, D.C. 
R.L, 170 P. 126. 

eo. Pa.—Tinicum Fishing Co. t. 
Carter, 90 Pa. 85, 35 Am.R. 632. 

61. Or.—Smith v. P. J. McGowan & 
Sons, 284 P. 189, 131 Or. 522. 

62. U.S.—The Seven Brothers, D.C. 
R.I., 170 F. 126. 

63. Pa.—Tinicum Fishing Co. v. 
Carter, 61 Pa. 21, 100 Am.D. 597,. 
90 Pa. 85, 35 Am.R. 632. 

26 C.J. p 621 note 52. 

64. Va.—^Alexandria & W. R. Co. v. 
Faunce, 31 Gratt. 761, 72 Va. 76L 

65. Beds in channel 

The destruction of the oyster beds 
within the channel was not the proxi¬ 
mate resuit of defendant"s negli- 
gence; regardless of the timeliness 
of the notice given and the method 
used, it was impossible to deepen 
said channel without destroying the 
oysters and oyster beds on the chan¬ 
nel bottom.—F. Mansfield & Sons Co- 
v. U. S., 94 Ct.Cl. 397. 

ITse of snction dredgef instead of 
a dipper type, was held to constitute 
negligence and to be the proxinmte 
cause of damage to claimant*s oyster 
beds.—F. Mansfield & Sons Co. v. 
U. S., supra. 

66. U.S.—^F. Mansfield & Sons Co. 
V. U. S., supra. 
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§ 24. Injunction 

In a proper case, an injunction may be obtained to 
restrain an uniawfui interference with a right of fishery. 

Where an action at law will not give adequate re- 
lief and irreparable injury will resuit to the own- 
tr of a right of fishing, he may obtain an injunc¬ 
tion to restrain an uniawfui interference there- 
with,®'^ such as to restrain the continuance of an 
uniawfui weir or dam,®S or fish trap,^^ the contin- 


§ 24 

uance of trespasses on exclusive fishing rights,'^^ the 
excluding of the public from a public fishery,the 
pollution of a fresh-water stream to the injury of 
a private fishery therein,*^^ or an interference with 
oyster beds,'^^ even though the interference or ob- 
struction also amounts to a public nuisance or oth- 
er misdemeanor.'^^ An injunction will not issue to 
restrain interference with the public right of fish¬ 
ery, unless plaintiff shows special injuries to him- 
self nor to restrain the building of a dam across 


U.S.—Bowles v. Kinney, D.C. 
Wash., 292 P. 419. 

Alaska.—Harris & Co. v. Thlinkel 
Packing Co., 5 Alaska 493. 

Obio.—East Bay Sporting Club v. 
Miller, 161 N.E. 12, 118 Ohio St. 
360. 

Or.—Johnson v. Hoy, 47 P.2d 252, 151 
Or. 196—Strandholm v. Barbey, 26 
P.2d 46. 145 Or. 427—Driscoll v. 
Berg, 1 P.2d 611, 137 Or. 499. 

Wash.—Vitalich v. Pacific American 
Pisheries, 284 P. 805, 155 Wash. 
411. 

26 C.J. p 622 note 67. 

Arrest aad prosecutioiL 
The fact that defendant would be 
subject to arrest and prosecution for 
■c.ich and every trespass he might 
<x>mmit on plaintifTs fishing reserve 
does not afford plaintiff an adequate 
remedy at law.—Dennig v. Graham, 
59 S.W.2d 699, 703, 227 Mo.App. 717, 
citing Corpus Juris. 

JDecree 

(1) Decree was held erroneous, as 
regards portion thereof enjoining 
fish commission from further per- 
formance of its duties at location 
■Qccupied by fish traps and wharf, 
maintenance of which decree en- 
joined,—Strandholm v. Barbey, 26 P. I 
2d 46, 145 Or. 427. 

(2) Decree must not go beyond the 
pleadings and determine the rights 
^ persons not parties.—Schultz v. 
Carter, 151 S.E. 130, 153 Va. 730. 

JBvideuce lield sufficient 

(1) To Show defendant's intention 
to fish in plaintiff's private waters, 
so as to authorize injunction.—Den¬ 
nig V, Graham, 59 S.W.2d 699, 227 
AIo.App. 717. 

(2) To Show that waters were 
A.vailahle for gill net operations.— 
Radich v. Fredrickson, 10 P.2d 352, 
139 Or. 378. 

:Pa8t acts 

Evidence of defendanfs past aots 
was relevant in action to enjoin him 
from fishing in plaintifTs private 
waters only as tending to show his 
present intention to fish therein.— 
Dennig v. Graham, 59 S.W,2d 699, 227 
MowApp. 717. 

S8. Conn.—Stannard v. Hubbard, 34 
Conn. 370. 


Me.—Perry v. Carleton, 40 A. 134, 
91 Me. 349. 

N.J.—Howell V. Robb. 7 N.J.Eq. 17. 
Evidence held to support decree 
In suit hy state game commission 
to enjoin reconstruction of hydro- 
electric project on ground that re¬ 
construction would interfere with the 
passage of migratory fish in river, 
evidence sustained decree denying in¬ 
junction on ground that, when pro- 
posed fish-ladder was built and chan- 
nel in river was improved in bona 
fide compliance with pians and speci- 
fications, the power project would 
not interfere to any appreciable ex- 
tent with the free passage of fish.— 
State V. Beaver Portland Cernent Co., 
Or., 124 P.2d 524, rehearing denied 
State by Wilson v. Beaver Portland 
Cernent Co., 126 P.2d 1094. 

S9. Or. —Strandholm v. Barbey, 26 
P.2d 46, 145 Or. 427—Radich v. 
Fredrickson, 10 F.2d 352, 139 Or. 
378. j 

Estoppel or laches 

Fishermen not objecting to grant- 
ing of original licenses in 1929 for 
fish trap locations, and taking no 
action respecting renewals or recon¬ 
struction of traps until June 17, 
1930, when injunction suit was filed, 
were not barred from relief by es¬ 
toppel or laches.—Driscoll v. Berg, 

1 P.2d 611, 137 Or. 499. 

Evldeuce held to Show that fish 
trap constituted a menaee to gill net 
fishermen, and an unreasonable and 
i uniawfui interference with common 
right of fishery.—Johnson v. Hoy, 
47 P.2d 252, 151 Or. 196. 

70. Ohio.—East Bay Sporting Club 
V. Miller, 161 N.E. 12, 118 Ohio St. 
360. 

71. Wash.—Morris v. Graham, 47 P. 

752, 16 Wash. 343, 58 Am.S.R. 

33. 

26 C.J. p 622 note 69. 

72. U.S.—Cheat Mountain Club v. 
West Virginia Pulp & Paper Co., 
D.C.W.Va., 205 F. 195, affirmed 212 
F. 373, 129 C.CA. 49. 

N.T.—Seaman v. Lee, 10 Hun 607. 
S.C.—Threatt v. Brewer Min. Co., 26 
S.E. 970, 49 S.C. 95. 

26 C.J. p 622 note 70. 

Operator of fish hatehery, fed hy 
creek, waters of which were con- 
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taminated by city's sewage and gar- 
bage, causing loss of many fish, sus¬ 
tained special injury entitling him to 
sue City for abatement of nuisance. 
—Bales V. City of Tacoma, 20 P.2d 
SGO, 172 Wash. 494. 

TTse for many years 

City*s use of swamp draining into 
creek, for garbage and sewage dis- 
posal for many years, did not pre- 
clude operator of fish hatehery, fed 
by creek, from obtaining injunction 
against nuisance.—Bales v. City of 
Tacoma, supra. 

73- Tex.—Chouke v. Filipas, Civ. 
App., 10 S.W.2d 807, affirmed Pili- 
pas V. Chouke, 40 S.W.2d 38, 120 
Tex. 508. 

26 C.J. p 622 note 71. 

Evidence held insufficient to show 
that defendant polluted waters over 
plaintiff's oyster bed so as to injure 
his oysters and warrant injunctive 
relief.—Pioneer Oyster Co. v. Puget 
Sound Pulp & Timber Co., D.C.Wash., 
41 P.Supp. 919. 

74. Cal.—People v. Truckee Lumber 
Co., 48 P. 374, 116 Cal. 397, 58 Am. 
S.R. 183, 39 L.R.A. 581. 

26 C.J. p 622 note 72. 

75. U.S.—Ne-Bo-Shone Ass’n v. Ho- 
garth, D.C.Mich., 7 P.Supp. 885, af¬ 
firmed, C.C.A., 81 P.2d 70. 

26 C.J. p 622 note 73. 

Gill net fishermen held entitled to 
' enjoin maintenance of fish trap 
which interfered with the common 
right of fishery.—Johnson v. Hoy, 47 
P.2d 252, 151 Or. 196—Strandholm v. 
Barbey, 26 P.2d 46, 145 Or. 427. 

In absence of allegations or proof 
of right in plaintiffs to exclusive pos- 
session of fishing trap location, that 
defendants had acted unlawfully in 
placing an obstniction there, or, as 
basis for allegation that plaintiffs 
had or would suffer great and ir¬ 
reparable injury, that such location 
was of value, plaintiffs were not en¬ 
titled to relief from such obstruction, 
—Davis v. Lewis Fish Co., 8 Alaska 
525. 

Ik>catioii of delphins at distances 
from fish trap lead line unreasonably 
interfering with licensed purse sein- 
ers' prior rights warranted injunc¬ 
tion.—^Vitalich v. Pacific American 
Pisheries, 284 P. 805, 155 Wash. 411. 
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§ 25 

a stream on the theory that its construction will be 
a public nuisance through its interference with 
rights o£ fishery, where the statute which authoriz- 
es the construction of the dam requires that suffi¬ 
cient fishways be provided."^® Injunction has been 
held to be a proper reraedy for the representatives 
of the people to prevent destruction of fish,'^'^ and 
the attorney-general may proceed without the in- 
tervention of a private relator to enjoin the unlaw- 
ful destruction of fish.*^^ It has been held that the 
right given a city by its charter, and by statute, to 
discharge its sewage into the ocean does not vio¬ 
late the contract rights of an oyster bed lessee, 
holding under a statute, which grants him the ab¬ 
solute right of occupancy for fixed periods, since 
these provisions relate to the occupancy of the land 
and not to the quality of water over it, and hence 
that such lessee is not entitied to an order restrain- 
ing the city from so discharging its sewageJ^ 

§ 25. Other Remedies 

Remedies appropriate to the specific nature of the 
right enforced have been held to be available for par- 
ticular invaaions of rights to fish and in fish. 

The respective rights of the parties arising from 
a grant of fishery in private waters may be deter- 
mined in an action to quiet title.^^^ It seems that 
ejectment will lie to recover a right of fishery which 


is appurtenant to plaintiff s land.^i 

An action for possession by the state will lie 
to recover the possession of a body of a whale tak- 
en within the Coastal or inland waters of the 
state.^^ 

Trover. Since mussels have a practically fixed 
habitat, they have been held to be sufficiently with¬ 
in the possession of the owner of the land to sup^ 
port an action for conversion against a trespasser, 
and this is particularly true as to shells he has piled 
on the bank awaiting transportation.^3 Qne who 
catches fish in a manner prohibited by law has not 
ownership or right of possession on which to base 
an action of trover against another for conversion 
of the fish.^^ 

Nuisance. At common law, and by statute in 
some States, an unauthorized obstruction to the pas- 
sage of fish or to the public right of fishing, in nav- 
igable waters, is a public nuisance and liable to 
abatement.^^ Oysters planted by a private individ- 
ual on a natural oyster or clam bed, in navigable 
waters, constitute a public nuisance which any per- 
son may abate so far as is necessary to enable him 
to enjoy the right of taking oysters or clams from 
the natural bed, provided he acts in good faith and 
with reasonable care in doing so but planting 
oysters in public waters is not such a special appro- 


76. Md.—Havre de Grace v. Harlow. 
98 A. 852, 129 Md. 255. 

77. Pinancial ability to comply 
Injunction action against irrigation 

districfs diversion of water from 
river until it constructed fish screen 
was maintainable by people without 
proof that district possessed finan- 
cial ability to install screen.—People 
V. Clenn-Colusa Irr. Dist., 15 P.2d 
549, 127 Cal.App. 30. 

Jurisdictiou 

That federal govemment granted 
authority for irrigation district's 
diversion of water of river did not 
deprive state courts of jurisdiction 
to enjoin diversion until district con¬ 
structed fish screen.—People v. 
Glenn-Colusa Irr. Dist., supra. 

76. Cal.—People v. Trucfcee Lumber 
Co., 48 P. 374. 116 Cal, 397, 58 Am. 
S.K. 188, 39 IL..R.A. 581—People 

V. Glenn-Colusa Irr. Dist., 15 P.2d 
549, 127 CaLApp. 30. 

7b. IT.S-—Darling- v. Newporf News, 
39 S.Ct. 371, 249 U.S. 540, 63 L. 
®d. 759, afiSrming 96 S.E. 307. 123 
Va. 14, 3 AX.R. 748. 

8du CamidzLg sites 

Di such an action, where grantees 
of fishing rights on lakes, who were 
granted camping privileges around 
lak.es, could not agree with subse- 
quent grantee of land as to location 
of camping sites, trial court wa§ au- | 


thorised to take evidence to deter¬ 
mino the location of such sites.— 
Haynes v. Hunt, 85 P.2d 861, 96 Utah 
348. 

Suit in. equity In nature of bili of 
peace 

U. S.—Percy* Summer Club v. Astle, 
N.H., 163 F. 1, 90 C.C.A. 527. re- 
hearing denied 166 P. 1020, 92 C. 
C.A. 667. 

81. l^ocation of land 

Where plaintiff hrings ejectment 
for oyster beds, claiming them as ap¬ 
purtenant to his land, but faiis to 
prove the location of his land, or 
that it is adjacent to the byster 
beds, a judgment in his favor can- 
not be supported for the dominant 
tenement must first be located before 
the existence of the servient tene¬ 
ment can be determined.—Steelman 

V. Lafferty, 71 S.E. 524, ll2 Va. 
494. 

82. Complaint 

In action by state to recover pos¬ 
session of body of whale, complaint 
alleging that state owned whale and 
that defendants wrongfuUy seized it 
and withheld possession was siifR- 
cient.—State v. Lessard, 29 P.2d 509, 
146 Or. 9. 

83. 17avigability' of str^jn 

The jury at least nught; flnd that 
navigability of a streani con- 
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taining mussels did not affect the 
landowner's possession of the mus¬ 
sels, as regards conversion hy a tres- 
passer.—McKee v. Gratz, Mo., 43 S. 
Ct. 16, 260 U.S. 127, 67 D.Ed. 167, af- 
firming, C.C.A., Gratz v. McKee, 270 
P. 713. 

Jary qnestion 

In view of a statute prohibiting 
hunting and fishing only on inclosed 
and cultivated lands and private 
ponds, where there was evidence of 
a practice to wander, shoot, and fish 
at will on uninclosed and unculti- 
vated land until the owner saw fit to 
prohibit it, it was a question for the 
jury whether persons taking mussels 
from a stream or pools and removing 
the shells were entitied to rely on 
such practice, and if entitied to rely 
on it at all, whether they could do 
so to the extent of the considerable 
and systematic work done by them, 
and it could not be said as matter of 
law that they were trespassers.—^Mo- 
Kee V. Gratz, supra. 

84. Cal,—Suttori v. Peckham, 191 
P. 960, 48 CaLApp. 88. 

Conn.—Clinton v. Bacon, 16 A* 
548, 56 Conn. 508. 

26 C.X p 623 note 88. ; 

88. N.J.—Brown v. De Groff, 14 A. 
219, 50 N.J.Law 409, 7 Am.S.^* 
749. 
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priation of those waters as justifies the removal of the rights of the public, such as the rights of fish- 
the oysters as a nuisance, uniess they interfere with ing.^T 


m. PEOTECTION- AND EEaULATION 


§ 26. Power to Protect and Regulate 

A state has the power to protect fish and regulate 
flshing within its borders. 

It is well established that, by reason of the state's 
control over fish within its limits, it is within the 
police power of the state, subject to constitutional 
restrictions, to impose by legislative enactment such 
restrictions and limitations on the catching of fish 
as may be reasonably necessary for the protection 
and regulation of the publicas rights therein, even 


to the extent of restricting the use of, or right of 
property in, the fish after they are taken,^^ and of 
obliging ali citizens to conform to such regulations 
by inflicting penalties for the violation of them.^^ 
The public policy, as manifested by such statutes, 
is aimed at the protection and conservation of fish 
for the present and future generations of the peo- 
ple of the state.^® In the territories such laws may 
be enacted by congress, or by the territorial legis- 
latures under authority from congress,^^ Granting 


87. N.J.—State v. Taylor. 27 N.J. 
Law 117, 72 Am.I). 347. 

88. U.S.—Foster-Fountain Packing 
Co. V. HaydeI, La., 49 S.Ct. 1, 278 

U. S. 1, 73 L.Ed. 147, foHowed in 
Johnson v. HaydeI, La., 49 S.Ct. 6, 
278 U.S. 16, 73 L.Ed. 155—Thomson 

V. Dana, D.C.Or., 52 F.2d 759, af- 
firmed 52 S.Ct. 409, 285 U.S. 529, 76 

U. Bd. 925—Gloucester Seafood 
Workers’ Ass’n v. Houston, D.C. 
Va., 35 F.2d 193—U. S. v. 2,271.29 
Acres, More or Less, of Land in | 
I>a Grosse, Trempeleau, Vemon, j 
and Grant Counties, D.C.Wis., 31 
P.2d 617—Van Camp Sea Food Co- 

V. Department of Natural Re¬ 
sources of State of California, D. 
C.Cal., 30 F.2d 111—Mirkovich v. 
Milnor, D.C.Cal., 34 F.Supp. 409— 
Pavel V. Pattison, D.C.La., 24 F. 
Supp. 915. 

Ariz.—Begay v. Sawtelle, 88 P.2d 
999, 53 Ariz. 304. 

Ark.—State v. Johnson, 291 S.W. 89, 
172 Ark. 866. 

Cal.—Svenson v. Engelke, 296 P, 281, 
211 Cal. 500—Ex parte Makings, 
253 P. 918, 200 Cal. 474—Ex parte 
Tltalie, 4 P.2d 171, 172, 117 Cal. 
App. 553, citing Corpus Juris—Ex 
parte Makingrs, 247 P. 923, 78 Cal. 
App. 58—Ex parte Cencinino, 160 
P. 167, 31 CaLApp. 238. 

Fla.—Bruce v. Malloy, 7 So.2d 123— 
Coleman v. State ex rei. Cass, 198 
So, 695, 144 Fla. 488—State ex rei. 
Gray v. Stoutamire, 179 So. 730, 
131 Fla. 698—^White v. State, 113 
So. 94, 93 Fla. 905. 

—State V. Monteleone, 131 So. 
291. 171 La. 437. 

Ale.—State v. Ruvido, 15 A.2d 293, 
137 Me. 102. 

people v. Chosa, 233 N:W. 
205y 252 Mich, 164-—People v. Soule, 
213 N.W. 195, 238 Micln 130. 

Minn.—Lipinski v. Gould, 218 N.W. 
123, 173 Minn. 559—Bohman v. 

Gould, 211 N.W. 577, 169 Minn. 

374.; ' '■ ' ' i, 

Mo.-.-Marsh v. Bartlett, 121 S.W.2d 
737, 342 Mo. 526. 


Mont—State v. Rathbone, 100 P-2d 
86, 110 Mont. 225. 

N.C.—Moore v. Bell, 131 S.E. 724, 191 
N.C. 305. 

Or.—Union Pishermen^s Co-operative 
Packing- Co. v. Shoemaker, 193 F- 
476, 98 Or. 659, rehearing- denied 
194 P. 854, 98 Or. 659. 

R.I.—Windsor v. Coggeshall, 169 A. i 
326, 54 R.I. 38—Coggeshall v, Har- 
bor Commission, 146 A. 482, 50 R. 
I. 175. 

Tex.—Tuttie v. Wood, Civ.App., 35 S. 
W.2d 1061, error refused—Poon v, 
Miller, Civ.App., 234 S.W. 573. 
Wash.—State ex rei. Bacich v. Huse, 
59 P.2d 1101, 187 Wash. 75—McMil- 
lan V. Sims, 231 P. 943, 132 Wash. 
265, reversing 225 P. 240, 129 

Wash. 516—^Vail v. Seahorg, 207 
P. 15, 120 Wash. 126. 

Wis.—^Krenz v. Nichois, 222 N.W. 
300, 303, 197 Wis. 394, 62 A.L.R. 
466, citing Corpus Juris. 

26 C.J. p 623 note 92, p 604 note 40. 

Puuctiou of govemmeut 

The statute creating a commission 
of fisheries and relating to con- 
servation of fisheries of tidewater' 
Maryland is in relation to a “gov- 
emmental function,” since conserva¬ 
tion of fisheries of tidewater Mary¬ 
land is a function of government.— 
Dorsey v. Petrott, 13 A.2d 630, 178 
Md. 230. 

:DijuxLctiou against state officers 
Where a state includes Iiarbors 
and bays in its boundaries, and in¬ 
cludes a bay within a fish district, in 
the absence of affirmative action by 
congress taking control^ the federaj 
court has no jurlsdiction of a bili 
against the offlcers of the fish com¬ 
mission for interfering with the op- 
eration of a fish reduction piant 
within the bay.—Ocean Industries v. 
Greene, D.C.Cal., 15 F.2d 862. , 

Jus privatum of state 

The right of fishery in tidal waters 
is an incident of the Jus privattinii I: 
of the state, and is not an in- | 
herent and inseparable incident of its ] 
jus publicum. Consequently, thefl 


^ legislature, in the absence of any 
constitutional prohibition, has the 
right to take away such right or to 
authorize, permit, or suffer its tidal 
waters or their bottoms to be used 
for purposes which impair or even 
destroy their use for purposes of 
fishery,—Commonwealth v. City of 
Newport News, 164 S.E. 689, 158 Va. 
‘521. 

Prohilbltiou of sale of game fish 
is within police power of state.— 
State ex rei. Fulwood v. Southeastern 
Express Co., 167 So. 674, 123 Fla. 
615. 

Public policy 

It has always been the public poli¬ 
cy of the state to protect and con¬ 
serve migratory fish for the benefit 
of the people,—State v. Beaver Port- 
land Cernent Co., Or., 124 P.2d 524, 
rehearing denied State by Wilson v. 
Beaver Portland Cernent Co., 126 P. 
2d 1094. 

Purpose of the game and fish stat¬ 
utes is to propagate and preserve 
such fish as benefit mankind. It is 
plain from such statutes that the 
state has asserted title to fish for 
the public goed, releasing title at 
designated seasons to such of the 
public as lawfully reduce fish to ac- 
tual possession.—State v, Freeland, 
300 S.W. 675, 318 Mo. 660. 

Wisdom of legislation regulating 
fishing is a matter for legislative 
consideration and action, and it is 
not a question for the courts,—Hol- 
land V. Roberts, Fla., 5 So.2d 608. 

89. Cal.—Suttori v. Peckham, 191 p. 
960, 48 Cal.App. 88. 

26 C.J. p 624 note 93. 

90. Cal.—People v. Monterey Fish 
Products Co., 234 P. 39S, 195 Cal. 
548, 38 A.L.R. 1186. 

! 91. U.S.—^Andersoa v. Smith, C.C. 

A-Aiaska, 71 F.2d 493. 

26 C.J. p 625 note 98. 

C^egation 

The power to enact fish laws ap- 
plicable alone to the territory may 
be delegated to the territorial leg- 
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the power of congress to establish a refuge for 
game, it is within the power of congress to pro¬ 
vide for the making of such regulations, relating 
to the taking of nonmigratory fish, as may become 
necessary to maintain a proper and efficient migra- 
tory bird refuge.^^ 

This legislative power extends to fisheries in pri¬ 
vate or nonnavigable waters, which by the common 
law would be private property,93 at least where such 
waters are connected with other waters in which 
other persons have the right to fish.^^ It has been 
held, however, that the legislature cannot interfere 
with the fishing privileges of the owners of pri¬ 
vate ponds having no communication through which 
fish are accustomed to pass to other waters,^5 and 
the state cannot, under the guise of regulating fish¬ 
ing, deprive the owner of private waters of his 
exclusive right to fish therein and vest such right 
in the general public.^® 

A dealer in commercial fish is engaged in a busi- 
ness which is peculiarly within the controi of the 
state under its police power.^^ Likewise, the leg¬ 
islature may exclude commercial fishermen from 
operating in public waters while admitting the pub- 
lic to fishing in such waters.^^ 

Regulation and protection of fish under police 
power distinguished from condemnation is discussed 


in Eminent Domain § 8; regulation of fishing as 
exclusively within state controi, in Commerce § 29* 
and the delegation of regulative or protective pow¬ 
er as to fish to executive officers or boards, in Con- 
stitutional Law § 138 b (4) (e). 

A niiinicipal Corporation has no such property in- 
terest in the fish in waters within the corporate lim- 
its as to authorize it to restrict by ordinance the 
catching of such fish, in the absence of authority 
delegated to it by the legislature.^^ 

Fish broughf from outside state. For the protec¬ 
tion of its fish within its own waters, the state may 
regulate the possession and disposition of fish when 
brought within the state from another jurisdic- 
tion.^ It has been held that statutes which are in- 
tended to regulate and protect the fishing industry 
of the state should contain an express provision that 
their terms shall apply to fish imported from other 
jurisdictions, if such be the legislative purpose, oth- 
erwise the provisions of the act will be construed 
as limited to the waters of the state’s jurisdiction.2 

Territorial limits. The mere establishment of 
concurrent jurisdiction between two States of a riv¬ 
er lying between them does not place a limitation on 
the power of one of the states to protect fish with¬ 
in its boundaries including such river,3 and a com- 
pact, between two states having concurrent juris- 


islature.—Bay Salmon Canning" 


Co. 

V. U. S., C.C.A.Alaska, 

300 

F. 

907. 




92. 

U.S.—U. S. V. 2,271.29 

Acres, 

More or Less, of Land 

in 

La 


Crosse, Trempeleau, Vernon, and 
Grant Counties, D.C.Wis., 31 F.2d 
617. 

93. Ala.—Hood V. Murphy, 165 So. 
219, 220, 231 Ala. 408, citing Cor¬ 
pus Juris. 

Mo.—Reid v. Ross, 46 S.W.2d 567. 

26 C.J. p 624 note 94, p 626 note 
12, p 699 note 86. 

To grow and sell fish 

(1) Under some statutes a person 
may establish a private pond to prop¬ 
agate fish in water on premises of 
his own, where food fish do not nat- 
urally abound, and he may propagate 
and grow fish therein, and may sell 
them himself directly to the con- 
sumer.—Sherwood v. Stephens, 90 P. 
345, 13 Idaho 399—State v. Dolan, 81 
P. 640, 11 Idaho 256. 

(2) Where a person constructs 
ponds or lakes on certain streams 
which are the natural spawning 
grounds for trout and other fish, 
and the area of the ponds so con- 
structed does not exceed five acres, 
and also constructs a dam near the 
Hbouth of one of the streams and a 
lumber trap to prevent the fish raised 
in such ponds from gettipg into the 


river, which is the natural out- 
let of such streams, such ponds are 
not private ponds within the mean- 
ing of such a statute.—State v. Do- 
lan, supra. 

^ Ind.—State v. Lowder, 153 N.E. 

399, 198 Ind. 234. 

26 C.J. p 624 note 95. 

Confiued part of time 

The Public are entitled to have 
the game fish protected where they 
move from place to place during the 
season when the stream is a running 
stream, although the fish may be 
confined in a particular lake during 
a portion of the year.—Ray v. State, 
132 So. 755, 159 Miss. 887. 

95. Mich.—People v. Lewis, 198 N. 

W. 957, 227 Mich. 343. 

Wis.—State v. Lipinske, 249 N.W. 

289, 212 Wis. 421. 

26 C.J. p 624 note 96. 

Stocked lakes 

A statute authorizing the state 
game and fish commission to. declare 
a closed season on fishing in waters 
of the state does not apply to private 
landlocked lakes, which are discon- 
nected from other waters and 
streams, and which have not, subse- 
quent to such enactment, been 
stocked with spawn or fish by the 
state at the owner’s request or by 
his consent.—^Newman v. Ardmore 
Rod & Qun Club, Okl., 125 P.2d 191. 
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Statute hdd iuapplicable 
Statute prohibiting taking of fish 
for commercial purposes, except un¬ 
der permit from game and fish com¬ 
mission, was inapplicable to waters 
wholly on premises belonging to in¬ 
di viduals.—Arkansas Game & Fish 
Commission v. Storthz, 29 S.W.2d 
294, 181 Ark. 1089. 

TTuder statute, catching undersized 
fish in private tank held not an of¬ 
fense.—Jones V. State, 45 S.W.2d 612, 
614, 119 Tex.Cr. 126, quoting Corpus 
Juris. 

96, Ala.—Hood v. Murphy, 165 So. 
219, 231 Ala. 408. 

97. La.—State v. Monteleone, 131 So. 
291, 171 La. 437. 

98, Tex.—Tuttle v. Wood, Civ.App., 
35 S.W.2d 1061, error refused. 

99. Fla.—Ex parte Guthrie, 2 So.2d 
121 — Nash V. 'Vaughn, 182 So. 827, 
133 Fla. 499. 

1. Wash. — State v. Nelson, 261 P. 
796, 146 Wash. 17. 

2. Fla.—Taylor v. Penton, 128 So. 

499, 99 Fla. 1067, followed in 

Welles V. Penton, 128 So. 500, 99 
Fla. 1069—^White v. State, 113 So. 
94, 93 Fla. 905. 

3. U.S. — ^Nicoulin v. 0'Brien, 39 S. 
Gt. 23, 248 U.S. 113, 63 L.Ed. 155, 
afiarming 189 S.W. 724, 172 Ky, 
473. 
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diction over a river, that ali regulations for pre- 
serving and protecting fish in the river should be 
approved by both States is merely a limitation be- 
yond which the States may not go, but is not an 
inhibition against the narrowing by either state of 
the class o£ persons who may be permitted by it 
to take fish,^ or of the kind of appliances they may 
nse.^ Of course, a compact between States requir- 
ing mutual consent and approbation of ali laws and 
regulations as to waters covered thereby do es not 
affect laws and regulations by one state as to wa¬ 
ters not included in the compact.^ 

A nation may regulate and control fisheries in 
tide waters within its territory,^ as defined by in- 
temational law, see the C.J.S. title International 
Law § 7, also 33 C.J. p 406 note 68-p 408 note 78. 
Where congress in regulating fishing in Coastal 
waters has occupied but a limited field, a state has 
authority to protect its interests therein by addition- 
al or supplementary legislation.^ The fact that a 
person might find himself unable to carry on his 
fishing operations beyond the state's jurisdiction 
without entering and operating his boat in state 
waters does not render a statute making it neces- 
sary for him to apply for a permit to operate the 
boat in state waters void on its face, if the require- 


§ 27 

ments of such statute are sustainable as a proper 
exercise of the police power in the conservation of 
the state^s fisheries.^ Likewise, it has been held 
that a state may regulate fishing from boats belong- 
ing to its citizens and operated out of the state’s 
ports, even though such fishing is done on the high 
seas beyond the territorial jurisdiction of the 
state.io It has been held, however, that where a 
vessel is outside the waters of a state the breach by 
the owner of the conditions of his license and bond 
by refusing to stop and submit to a search, or to re- 
turn to state waters, on the order of a fish warden, 
is a mere breach of contract and not a criminal of¬ 
fense since the legislative and judicial power ends 
at the state line.l^ 

§ 27. Constitutional and Statutory Provi- 
sions 

Legislative regulations of fishing must conform to 
constitutional requirements. The usual rules govern 
the construction and operation of statutes regulating 
fishing. 

The legislative regulations or restrictions of fish- 
ery rights must, of cpurse, come within such limi- 
tations as have been imposed by the state and fed- 
eral constitutions,^^ i^^t the courts should not, by a 


BeyoxLd zniddle of clLanuel 
Nebraska caji enforce law forbid- 
ding use of fishing nets, traps, and 
seines west of the middle of Missouri 
jEliver channel.—Miller v. McLaugh- 
lin, 224 N.W. 18, 118 Neb. 174, cer¬ 
tiorari granted 50 S.Ct. 31, 280 U.S. 
541, 74 L,Ed. 602, affirmed 50 S.Ct. 
296, 281 U.S. 261, 74 L.Ed. 840. 

4. Qnalifi-cations of licensees 

Such compact does not affect the 
right of one state to prescribe the 
qualifications of those to whom li- 
censes to fish in the river will be 
granted by that state.—Olin v. Kitz- 
miller, C.C.A.Or,, 268 F. 348, affirmed 
42 S.Ct 510, 259 U.S. 260, 66 L.Ed. 
930. 

5, U.S.—P. J. McGowan & Sons v. 
Van Winkle, D.C.Or., 21 F.2d 76, af¬ 
firmed 48 S.Ct 435, 277 U.S. 574, 72 
L.Ed. 995. 

6m Md.—Middlekauff v. Le Compte, 
132 A. 48. 149 Md. 621. 

7. Me.—State v. Ruvido, 15 A.2d 293, 
137 Me. 102. 

8 . U.S.—Skiriotes v. State of Flor¬ 
ida, 61 S.Ct 924, 313 U.S. 69, 85 
L.Ed. 1193, affirming 197 So. 736, 
144 Fla. 220, and rehearing denied 
61 S.Ct 1093, 313 U.S. 599, 85 L.Ed. 
1552. 

Lipscomb v. Gialourakis, 133 
So. 104. 101 Fla. 1130, followed in 
Lipscomb v. Kaloroukas, 133 So. 
107, 101 Fla. 1137. 

26 C.J. p 626 notes 13, 14. 


Penobscot Bay 

Where captain of fishing schooner 
was fishing in Penobscot Bay and 
within less than three miles of the 
shore of Seal Island, which is a 
part of the state of Maine, he vio- 
! lated the statute prohibiting the fish¬ 
ing for commercial purposes by a 
nonresident at certain times within 
“territorial waters.”—State v. Ruvi- 
do, 15 A.2d 293, 137 Me. 102. 

Place three fourths of a mile from 
beach of Dauphine Island is within 
“territorial jurisdiction” of Alabama, 
under statute prohibiting nonresi- 
dents from seining for salt water 
shrimp.—Bosarge v. State, 121 So. 
427, 23 Ala.App. 18, certiorari denied 
121 So. 428, 219 Ala. 154, certiorari 
denied 50 S.Ct. 26, 280 U.S. 568, 74 
L.Ed. 621. 

Shrimp, prawn, etc. 

The state primarily owns the 
shrimp, prawn, etc., within its salt 
waters, and may provide the manner 
in which its citizens may take them. 
—Silver v. State, 93 S.E. 145, 147 
Ga. 162. 

Sponges do not fall under the ex- 
clusive jurisdiction of the United 
States, and the States may regulate 
the taking of them.—Cunningham v. 
Skiriotes, C.C.A.Pla., 101 F.2d 635. 

9. U.S.—Mirkovich v. Milnor, I>.C. 

Cal., 34 F.Supp. 409. 

10. U.S.—Skiriotes v. State of Flor¬ 
ida, 61 S.Ct. 924, 313 U.S. 69, §5 
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L.Ed. 1193, affirming 197 So. 736, 
144 Fla. 220, and rehearing denied 
61 S.Ct. 1093, 313 U.S. 599, 85 L.Ed. 
1552. 

11. Me.—State v. LeBlanc, 98 A. 119, 
115 Me. 142. 

12. Ariz.—Begay v. Sawtelle, 88 P. 
2d 999, 53 Ariz, 304. 

Ark,—State v. Johnson, 291 S.W. 89, 
172 Ark, 866. 

Cal.—^Van Camp Sea Food Co. v. New- 
bert, 244 P. 946, 76 CaLApp. 445. 
Tex.—Stephensen v. Wood, Civ.App., 
35 S.W.2d 794, certified questions 
answered 34 S.W.2d 246, 119 Tex. 
564—Poon V. Miller, Civ.App., 234 
S.W. 573. 

Wash.—State ex rei. Bacich v. Huse, 
59 P.2d 1101, 187 Wash. 75. 

26 C.J. p 625 note 2. 

Belief entitled to weight 

Respecting constitutionality of 
statute prohibiting angling from 
boats in specified part of river, be¬ 
lief that wider distribution of food 
fish might be obtained thereby was 
entitled to weight.—Thomson v. 
Dana, D.C.Or., 52 F.2d 759, affirmed 
52 S.Ct. 409, 285 U.S. 529, 76 L.Ed. 
925. 

Description of prohibited waters 

. Statutes regulating fishing were 
not subject to objection that pro- 
hibited waters are insufficiently and 
incorrectly described.—Tuttle v. 
Wood, Tex.Civ.App., 35 S.W.2d 1061, 
error refused. 
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narrow constmction of constitutional provisions, 
destroy such statutory regulations.^^ The federal 
Constitution does not permit a state, tinder the gpiise 
of conservation of fish, to work out ulterior designs, 
and the real purpose. of the legislation must be with- 
in the scope of the state^s residuary sovereignty and 
appertain to the protection of The purpose 

of a constitutional provision giving the legislature 
power to enact such laws for the protection of fish 
as it may deem appropriate is to give the legisla¬ 
ture ample power to protect fish, and such a con¬ 
stitutional provision should be liberally construed.^^ 
The legislature’s power to change laws regulating 
fish is not lost because those adversely affected have 
been licensed to operate under prior laws.^® Where 


a state has relinquished all right to dispose of the 
public domain, its statutes regulating fishing must 
not conflict with the laws of congress relating to 
the disposition of the public domain.A statute 
extending provisions of a former statute regulating 
fishing to all waters of a county is not invalid as 
arbitrary and unreasonable, even, if it is true that 
some bodies of water in the county do not require 
such regulations.^^ 

The construction, operation,^^ and repeal^O of 
statutes regulating fish are governed by the general 
rules relating to statutes. A statute which applies 
to all “territoriai waters’’ of the state is not void 
for indefiniteness because it fails to define them.2i 


PisMng incident to navigation is 
not protected by Ordinance of 1787, 
nor by Constitution.—Krenz v. Nich- 
ols. 222 N.W. 300, 197 Wis. 394, 62 A. 
I..R. 466. 

SbiglLt to fish 

Constitutional right of fishermen to 
fish in waters of Columbia River 
couid not be destroyed by legislative 
enactment.—Driscoll v. Berg, 1 P.2d 
611, 137 Or. 499. 

Statutes held valid 
U.S.—Skiriotes v. State of Florida, 
61 S.Ct 924, 313 U.S. 69, 85 L.Ed. 
1193, afflrming 197 So. 736, 144 Fla. 
220, and rehearing denied 61 S.Ct. 
1093, 313 U.S, 699, 85 L.Ed. 1552— 
Bayside Fish Flour Co. v. Gentry, 
Cal., 56 S.Ct 513, 297 U.S. 422, 
80 L.Ed. 722, afflrming, D.C., 8 F. 
Supp. 67, affirmed 56 S.Ct 86, 296 
U.S. 660, 80 L.EId. 470, vacated on 
other grounds 56 S.Ct 166, 296 U.S. 
547, 80 L.Ed. 388—U. S. v. 2,271.29 
Acres, More or Less, of Land in La 
Crosse, Trempeleau, Vernon, and 
Grant Counties, B.C., Wis., 31 F,2d 
617—^Van Camp Sea Food Cq. v. 
Department of Natural Resources; 
of State of California, D.C.Cal., 30 ; 
F.2d 111—^Mirkovich v. Milnor, D.C. | 
Cal., 34 F.Supp. 409—Bayside Fish j 
Flour Go. V. Gentry, D.C.Cal., 8 
F.Supp. 67, affirmed 56 S.Ct 86, 
296 U.S. 660, 80 L.Ed. 470, vacated 
on other grounds 56 S.Ct 166, 296 
U.S. 547, 80 L.Ed. 388, affirmed 56 
S.Ct 513, 297 U.S. 422, 80 L.Ed. 
772. 

Ala,—Skrmetta v. AJabama Oyster 
Commission, 168 So. 168, 232 Ala. 
371. 

AlaskA—^Freeman v. Smith, 8 Alaska 
229. 

Cal.—People v. Globe Grain & Milling 
Co., ^94 P. 3. 211 CSal. 121—^Ex parte 
Makings, 253 P. 918, 200 Cal. 474 
—People V. Monterey Fish Prod- i 
ucts Co.. 234 P. 398, 195 Cal. 548,1 
38 A.L.R. 1186—Pacific Gas & Mec- 
tric Co. V. Moore, 98 P.2d 819, 37 
CaLApp,2d 9X* 


Fla.—State ex rei. Oglesby v. Hand, 
119 So. 376, 96 Fla. 799. 

Ga.—Horne v. State, 153 S.E. 749, 
170 Ga. 638. 

IlL—People v. Walton, 145 N.E. 182, 
314 111. 45. 

Me.—McKenney v. Farnsworth, 118 
A. 237, 121 Me. 450. 

Md.—Leonard v. Earie, 141 A. 714, 
155 Md. 252, affirmed 49 S.Ct 372. 
279 U.S. 392, 73 L.Ed. 754—Dean 
V. Slacum, 132 A. 73, 149 Md. 578. 
Mich.—People v. Soule, 213 N.W. 195, 

I 238 Mich. 130. 

Minn.—Bohman v. Gouid, 211 N.W. 

577, 169 Minn. 374. 

N.H.—Musgrove v. Parker, 153 A. 
320. 84 N.H. 550. 

N.T.—People v. Brennan, 255 N.T.S. 

331, 142 Misc. 225. 

Or.—State ex rei. Veatch v. Franklin, 
98 P.2d 724, 168 Or. 500. 

Tex.—Tuttle v. Wood, Civ.App., 35 
S.W.2d 1061, error refused. 

Wash.—State ex rei. Campbell v. 
Case, 47 P.2d 24. 182 Wash. 334— 
State V. Nelson, 261 P. 796, 146 
Wash. 17. 

Wis.—Olson V. State Conservation 
Commission, 293 N.W. 262, 235 Wis. 
473—State v. Sorenson, 260 N.W. 
662, 218 Wis. 295. 

Violation of oiganic act 

Acts of the legislature of the ter- 
ritory of Alaska which amend, alter, 
or repeal acts of congress relating 
to fishing in Alaska are invalid as 
violations of the organic act of 
Alaska,—^Auk Bay Salmon Canning 
Co. V. U. S., C.C.A.Alaska, 300 P. 907. 

13. Or.—State v. Blanchard, 189 P. 
421, 96 Or. 79. 

14. U.S.—Thomson v. Dana, D.C.Or., 
52 P.2d 759, affirmed 52 S.Ct 409, 
285 U.S. 529, 76 L.Ed. 925. 

15- Cal.':—Ex parte Makings, 253 P. 
918,. 200 CaL 474. 

ISm Tex:—Tuttle v. Wood, Civ.AppL, 
35 S.W-2d 1061, error refused. 

17. Ct)lo.r^Hartman y. Tresise, 84 P.! 
v685^i 36 Colo, 146, 4 L.itA,N.SU 872. 
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18. Ark.—Merritt v. Gravenmier, 277 
S.W. 526, 169 Ark. 779. 

13. Mass.—Commonwealth v. Howes, 

169 N.E. 806, 270 Mass. 69. 

N.Y.—Grossman v. Hotel Astor, 1 N. 

Y.S.2d 307, 166 Misc. 80. 

Bonndary 

A statute to regulate fishing in a 
bay north of a bridge will be ap- 
plied to all of the bay north of such 
bridge, although some portions of it 
widen out so as to be outside of lines 
drawn due north from either end of 
the bridge.—Jones v. State, 112 So. 
556, 93 Fla. 603. 

Pormation of new county from ter- 
ritory named in statute relating to 
seines does not affect operation of 
statute over same territory within 
new county.—Ex parte Brandamour, 
108 So. 895, 91 Fla. 889. 

Statutes held not to be in conflict 
Wash.—State v. Maybury, 239 P. 552, 
136 Wash. 210. 

20. Cal.—People v. Monterey Fish 
Products Co., 234 P. 398, 195 C3aJ. 
548, 38 A.L.R. 1186. 

La.—Irion v. Conner, 128 So. 37, 

170 La. 435. 

Mich,—Brown v. Trudell, 198 N.W. 
841. 227 Mich. 69. 

S.C.—State V. Hood, 188 S.E. 134, 181 
S.C. 488. 

Va.—Mahoney v. Commonwealth, 174 
S.E. 817, 162 Va. 846. 

26 C.J. p 625 note 1. 
particular statutes repealed 
Fla.—State ex rei. Scott v. Chris^ 
tensen, 170 So. 843, 126 Fla, 306— 
State ex reL HaJLl v. Steele, 118 Sb. 
210, 96 Fla. 362, 

N.Y.'—People v. Schlagel. 206 N.Y.S. 

87, 210 App.Div. 323, affirmed 148 
, N.E. 748, 240 N.Y. 660. 

Tenn.—State ex rei. v. Monday, 7 
Tenn.App, 257. 

Statute held repealed only as to one 
county 

Ark.—State v. Kincannon, 12 S.W.2d 
776, 178 Ark. 849. 

21. lnt.4it of the legislature in en- 
acting statute pr^hibiting cbinm©t“ 
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Sp€cial or local legislation regulating or protect- | 
ing fish is considered in the CJ.S. title Statutes § 
210, also 26 CJ. p 624 note 97, and 59 CJ. p 739 
note 86 [c], p 740 note 88 [q] (14); regulations for 
^eservation of fish as not invalid as deprivation of 
vested rights, in Constitutional Law § 239 c; the 
validity of hshing regulations under constitutional 
provisions against speciai privileges or immunities, 
in Constitutional Law § 467; and fishing regula¬ 
tions as being or not being a denial of privileges or 
immunities of citizens, in Constitutional Law § 477. 

§ 28. Specific Regulations and Offenses 

Under the various statutes, the time and manner 
of taking fish and the quantity of fish which may be taken 
ha ve been regulated. 

The legislature may regulate the time and man- 
ner of taking fish and make it an offense to violate 
sadi regulations.22 The legislature may restrict the 


} quantity of fish that may be caught and may re¬ 
strict even an owner of land, or his licensee, from 
catching certain fish in streams or waters on his 
land at certain seasons of the year, or by certain 
methods,24 unless the water from which they are 
taken is so inclosed as to prevent the passage of 
fish to other waters.Legislation to conserve fish 
may be made applicable only to particular waters,^® 
and some statutes exempt certain waters from the 
operation of the fish laws.27 

Violation of regulations as preventing ownership 
is considered supra § 3. 

Establishment of closed season or waters by ad¬ 
ministrative hody. Under the statutes in many ju- 
risdictions, the validity of which have been upheld,^ 
the state game and fish commission or similar or 
other administrative body is empowered to provide 
for a closed season for fishing,^^ and such a pro- 


cial fishing- at certain times by a 
nonresident in the territorial waters 
of Maine was to exercise authority 
as to ali waters over which it had 
sovereignty under generally recog- 
nized law.—State v. Ruvido, 15 A.2d 
293, 137 Me. 102. 

22. Ala.—Skrmetta v. Alabama Oys- 
ter Commission, 168 So. 168, 232 
Ala. 371. 

Fla.—Ex parte Lewis, 135 So. 147, 101 
Fla, 624. 

Mich.—People v. Soule, 213 N.W. 195, 
238 Mich. 130. 

N.Y.—Grossman v. Hotel Astor, 1 N. 

Y.S.2d 307, 166 Misc. 80. 

26 G.J. p 626 note 12. 

Kight fishing 

The purpose of some statutes is to 
protect certain fish from night fish¬ 
ing.—State V. Waite, 166 A. 4, 105 
Vt 265. 

23. 111,—Parker v. People, 111 111. 
581, 53 Am.S.R. 643. 

Or.—Strte V. Savage, 184 P. 567, 189 
P. 427, 96 Or. 53. 

Wis.^—State v. Nergaard, 102 N.W. 

899, 124 Wis. 414. 

Statute construed 

Statute relating to transportation 
of black bass to and from state pro- 
hibits any individual having in his 
pofisession for transportation or oth- 
erwise more than one day's bag lim- 
it of black bass and prohibits com- 
mon carriers from receiving „ such 
limit for shipment.—State ex reL 
Fulwood V. Southeastern Express Co., 
167 So. 674, 123 Fla. 515. 

24. Ind.—State Vi Lowder, ,153 N.E, 
399, 198 Ind. 224. 

Ray Vi State, 132 So. 765, 159 
Mis& 887. , 

Ka-rReid v. Ross, 4S S.W.2d 567. 

36 0,J.v p 62$ note 16. 

Power to regulate fi^bing 


in private waters generally see su¬ 
pra § 26. 

Pish trap 

Under a regulation prohibiting fish 
traps within certain distances to 
those already located, a homesteader 
acquired no right to fish particular 
spot in navigable waters, because of 
permit granted him by the war de- 
partment, or possession of territorial 
license,—^Alaska General Pisheries v. 
Smith, 7 Alaska 635. 

Validity of statute 

Persons procuring licenses to fish 
within two miles of shore of Saginaw 
Bay from riparian owner, as required 
by statute, cannot set up invalidity 
of such act, in action on lease for 
rent due, in absence of eviction by 
parampunt title.—Brown v. Trudeil, 
198 N.W. 841, 227 Midi. 69. 

25. Mich.—People v. I^ewis, 198 N. 
W. 957, 227 Mich. 343. 

26 C.J. p 626 note 17. 

Any wfiters of state 

Statute prescribing tin^e and man- 
ner of fishing in "any of the waters 
of this state” was held to mean any 
of the waters of the state in which 
fish do, or may, have a habitat, ex- 
cept private ponds and reservoirs 
when wholly on the premises of the 
owner, and waters in which fish are 
artiflcially propagated and held in 
captivity.—^Reid v. Ross, Mo., 46 S.W. 
2d 567. 

26. Minn.—Bohman v. Gould, 211 N. 
W. 577, 169 Mitin. 374. 

27. lowai—rState v. Haug; 64 N.W. 
398, 95 lowa 413, 29 L.R.A. 39<|. 

26 C.4, p 626 note 18. 

28. Okl.—^Newman v. Ardmorte Rod 
& Gun Club, :125 P.2d 191. 

Possession and Sale Of fish during 
close season generally see infra § 
29 > ' 


Board of connty coznmissioners 

(1) Statute authorizing such hody 
to make such orders held valid.— 
Ex parte Lewis, 135 So. 147, 101 Fla. 
624. 

(2) Where fresb waters lie in two 
or more counties, board of county 
commissioners of each county must 
concur in resolution prescribing 
closed fishing season, in order to ren- 
der resolution effeetive.—Ex parte 
Lewis, supra. 

Compact uot -violated 

Orders of state fisheries board pro¬ 
hibiting the taking of salmon from 
the waters of Puget Sound between 
certain dates were held not viola- 
tive of the joint compact between 
the States of Washington and Ore- 
gon, such compact having reference 
only to the waters of the Columbia 
River and its tributaries.—Vail v.. 
Seaborg, 207 P. 15, 120 Wash. 126. 

MetChod of fishing 

Conservation commission had pow- 
er to prohibit fishing during certain 
months except by hook and line in. 
inland waters in certain counties.. 
—People y, Soule, 213 N.W. 195, 238, 
Micb. 160. 

Private wa-ters 

A statute authorizing the state 
game and fish commission to declare 
a closed season on fishing in waters 
of the state does not apply to pri¬ 
vate landlocked lakes, which have 
not been stocked with spawn or fish 
by the state at the ov7ner’s request 
or. by his consenL—Nev^man v. Ard- 
more Rod & Gun Club, OkL, 126 P. 
2d 191. . 

Stocked or pXanted fish 

The nu^thority of thp fish commis¬ 
sion to close vraters of the state to 
fishing is not limited to fish spawned 
natumily, bnt ineiudes stooked or 
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Vision is a reasonable regnlation.-^ Under some 
statutes prescribing a closed season for particular 
rivers within the state, the state fish commission 
cannot shorten or abolish that defined period, but it 
may lengthen and extend the statutory closed sea¬ 
son on such rivers.30 Under some statutes, on rec- 
ommendation of the grand jury of any county, the 
board of game and fish has the power to regulate 
or prohibit the taking of fish during any month or 
months in which fish in the state waters spawn.^^ 

The function performed by the secretary of the 
interior under the statute vesting him with power 
to set aside and reserve fishing areas in Alaskan 
waters is executive and highly discretionary, and, 
if the statute is assumed to contemplate that some 
area or areas shall be opened up, their extent and 
location is left entirely to the secretary^s discre- 
tion.32 The power to discriminate under this stat- 
xite is geographical, temporal, mechanical, quanti- 
tative, and selective as to the different varieties of 
fish.^^ Limitations ordinarily applicable in the reg- 
ulation of private enterprise have no application to 
the control of such activities.^^ In order for an in- 
dividual to compel the secretary to open up addition- 
al areas for the location of fishing sites, it is neces- 
sary to show that to do so would be the only method 
to avoid an illegal discrimination.^® The anti-mon- 
opoly provision in the statute, that no exclusive or 
several right of fishery shall be granted and that no 
Citizen of the United States shall be denied the right 
to take, prepare, cure, or preserve fish in any area 
■of the waters where fishing is permitted, does not 
guarantee equality in an absolute sense; it does not 


prohibit the reasonable discriminations required for 
the purpose of conservation of, and by the limita¬ 
tions inherent in, the t>q)e of fishing to which the 
secretary^s judgment must be applied.36 Such lim- 
itation was not intended to guarantee unlimited trap 
fishing, and in the absence of any other Standard, 
the secretary’s judgment concerning the number of 
traps consistent with right conservation must be 
accepted as conclusive.^^ 

The statutes usually require that an order of an 
administrative body or officer establishing a closed 
season be published and that it be filed in certam 
designated offices, and a compliance with the stat¬ 
ute is sufficient.^^ 

The form of an order establishing a closed sea¬ 
son must comply with statutory requirements, but 
it is not invalidated by failure to contain matters 
not required by the statute.Accordingly, under 
the various statutes, it has been held that an order 
closing certain water against fishing with seines 
and nets need not name the time for which it is to 
be closed,^® and that an order establishing a closed 
season need not recite in detail the reasons for the 
order.^^ 

Fish and gamc districts. For the purpose of pro- 
tecting the publicas interest in fish in public wa¬ 
ters, some States, by statute, have been divided into 

fish and game districts.^2 

Reduction planis. Some statutes prohibit the use 
of food fish in reduction plants except by permis- 
sion,^2 and the use of food fish by reduction plants 
may be enjoined by the state.^^ The term “re- 


planted fish.—State v. Gates, 2t)6 P. 
863, 104 Or. 112. 

J29, Mo.—Marsh v. Bartlett, 121 S.W. 
2d 737, 343 Mo. 526. 

30. Or.—State v. Gates, 206 P. 863, 
104 Or. 112. 

31. Certification of recommendatioii 

When the official certificate of the 
action of the grand jury has been 
filed in the office of the game and fish 
hoard, it becomes an office document, 
and the secretary of the board may 
certify such to be a fact. The cer¬ 
tificate need not contain a reference 
that the order of the board was pub¬ 
lished as rectuired by law.—^Horne v. 
State, 153 S.E. 749, 170 Ga. 638. 

32^1 D.C.—^Dow V. Ickes, 123 P.2d 909, 
74 App.D.C. 319, followed in Gil- 
bert V. Ickes, 123 P.2d 917, 74 App. 
I>.0. 327. 

33. D.C.—^Dow V. Ickes, supra. 

34. D.C.—Dow V. Ickes, supra. 

35. D.C.—^Dow V. Ickes, supra, 

36. D.C.—Dow V. Ickes, supra, 

37. D.C.—^Dow y, Ickes, supra, | 


38. Mich.—People v. Soule, 213 N.W. 
195, 238 Mich. 130. 

39. Mich.—People v. Soule, supra, 

40. Tex.—Sterrett v. Gibson, Civ. 
App., 168 S.W. 16. 

41. Mich.—People v. Soule, 213 N.W. 
195, 238 Mich. 130. 

42. Bouudaries 

There is no uncertainty in the deil- 
nition by St.l917 p 1061 § 47, of fish 
and game district No. 20, as including 
Catalina Island and the portions of 
the state waters within certain lines, 
“state waters” meaning the three- 
mile zone around such island, espe- 
cially in view of § 48, defining dis¬ 
trict No. 20A as consisting of the 
portion of the state waters around 
that island not included in district 
No. 20.—Ex parte Marincovich, 192 
P. 156, 48 Cal.App. 474. 

Statute held not to cxeate uew dis¬ 
trict 

Cal.—^Ex parte Giampe, 56 P.2d 974, 
13 Cal.App.2d 275. 

43. Knisaace 

<jf food fish by reduction piant, 
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in violation of statute, is such ob- 
struction to free use of property in 
fish as to interfere with comfortable 
enjoyment thereof by the people and 
as such constitutes nuisance, and 
hence finding that such use caused 
no damage to state suing for injunc- 
tion was unauthorized.—People v. 
Monterey Fish Products Co., 234 P. 
39S, 195 Cal. 548, 38 A.L.R. 1186. 
“Waste*' 

Fishing with the purpose of deliv- 
ering the catch to a reduction piant 
constitutes a “waste” of food fish 
caught, within some statutory prohi- 
bitions.—People v. Monterey Fish 
Products Co., supra. 

44. PindixLg immaterial 

In suit to enjoin reduction plantas 
illegal use of food fish, finding that 
sardines accepted and received by 
defendant were unfit for human food 
was immaterial, in light of uncon- 
tradicted testimony and admisce® 
by defendant that it was also dn- 
gaged in reoeiving at its piant 
fit for human food.—People v. Moo- 
terey Fish Products Qq., supra, 
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duction piant” as used in such a statute is suffi- 
ciently inclusive to apply to any piant engaged in 
the reduction o£ fish into other products which are 
Bot intended to be used for human consumption.'^^ 
The maximum amount of fish which a packer may 
use for reduction purposes, under such a statute, is 
the quantity named in the permit granted by the 
fish commission, which may not in any event ex- 
ceed the maximum set by the statute, but the com- 
mission may prescribe a quantity less than the stat- 
utory maximum.^^ If the applications for permits 
for reduction of food fish exceed in the quantity 
requested the amount of fish which the fish com- 
mission finds may safely be taken, it is the duty of 
the commission to make an equitable apportionment 
of its permits,^'^ Where the statute so provides, the 
permit may be revocable at the option of the fish 
commission,and a rule of the commission that 
each permit issued by it be restricted to the sea- 
sonal run of the fish to be used thereunder is not 
iinreasonable.^^ 

Restricting fishmg to citis ens. Since the state 
has in trust for its own citizens title to, and own- 
ership of, fish in public waters, so far as they are 


capable of ownership while in a state of freedoni, 
it may, through its legislative power, lawfully lim- 
it and restrict the right to fish to its own citizens, 
or to United States citizens,and the state may 
prohibit aliens from accepting employment from 
one lawfully engaged in fishing in state waters. 

§ 29. - Possession and Sale in Close Sea- 

*son 

Under some statutes the possession and sale of fish 
during a close season is prohibited. 

Statutes have been enacted and held constitution- 
al in many jurisdictions, making it an offense and 
prescribing a penalty for any person to take or have 
in his possession certain kinds or sizes of fish dur¬ 
ing a particular season of the year, commonly called 
the close or closed season,^2 qj-^ ^s to certain fish, 
during a certain number of years or to sell, offer 
for sale, or to have in possession for sale certain 
fish during the close season,^'^ or, as to some fish, 
at any time;®^ and, under some of these statutes, 
it is immaterial whether the fish were acquired with- 
out any wrongful knowledge or intent.^® Some 
statutes making it unlawful to have possession of 


Invasioii of property rig^ht 
State may maintain action in equi- 
ty to enjoin violation of law by pack- 
ing company using more fish in its 
reduction piant than authorized by 
its permit, on theory that use of such 
fish is an invasion of property rights 
held by state in trust for people.— 
People V. Stafford Packing Co., 227 
P. 485, 193 Cal. 719. 

45. aednction for ponltry food 

Cal.—People v. Monterey Fish Prod¬ 
ucts Co., 234 P. 398, 195 Cal. 548, 
38 A,L.R. 1186. 

46. Cal.—People v. Stafford Pack¬ 
ing Co., 227 P. 485, 193 Cal. 719. 

47. Cal.—People v. Globe Grain & 
Milling Co., 294 P. 3, 211 Cal. 121. 

48. Cal.—Bayside Fish Flour Co. v. 
Zellerbach, 12 P.2d 961, 124 Cal. 
App. 564. 

49. Cal.—Bayside Fish Flour Co. v. 
Zellerbach, supra. 

5a U.S.—-Lubetich v. Pollock, D.C. 

Wash., 6 F.2d 237. 

Ala.—^Williams v. State, 133 So. 737, 
222 Ala. 584, denying certiorari 
133 So. 736, 24 Ala.App. 225, fol- 
lowed in Raley v. State, 133 So. 925, 
24 Ala.App. 676, and Russo v. 
State, 133 So. 926, two cases, 24 
Ala.App. 680. 

Hawaii.—Territory v. Takanabe, 28 
Hawaii 43. 

Or.—Alsos V. Kendall, 227 P. 286, 111 
Or. 359. 

Wash.—State v. Maybury, 239 P. 552, 
136 Wash. 210. 

26 C.J, p 626 note lO-r-63 GJ. p 845 
note 97 Lc]. 


Requiring alien or nonresident to 
secure a Ucense to fish see infra 
§ 36. 

AHen cooks on filshing boats, hav- 
ing no interest in catch of fish and 
not actually engaged in handling of 
any gear or in actual taking of fish, 
were not punishable under a statute 
prohibiting catching or taking of 
food fish by aliens, since they did 
not “catch” or “take” fish within 
the ordinary meaning of those words. 
—State V. Tomich, 255 P. 122, 143 
Wash. 364. 

Enezny alien 

Under a statute providing that no 
license to fish shall be issued to any 
person unless he is a Citizen of the 
United States or has declared his 
intention to become a Citizen, a sub- 
ject of a country with which the 
United States is at war, who has de¬ 
clared his intention to become a Citi¬ 
zen, is entitled to a license, where 
the presidential proclamation defin- 
ing the status of such aliens does 
not prohibit the granting of such a 
license. The fact that such alien 
cannot become a Citizen during the 
state of war is immaterial.—State v. 
Darwin, 173 P. 29, 102 Wash. 402, U, 
R.A.1918P 1012. 

51. Or.—Alsos V. Kendall, 227 P. 286, 
111 Or. 359. 

52. Fla.—Holland v. Roberts, 5 So.2d 
608. 

26 CJr. p 627 note 20. 

Establishment of a close season by 
administrative body see supra | 28. 
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xmder some statutes, any period of 
time, be it from one day to another 
day, or one hour of a day to another 
hour of the same or a succeeding 
day, is a “close season.”—State v. 
Waite, 166 A. 4, 105 Vt. 265. 

53. Vt.—State v. Eldredge, 45 A. 
753, 71 Vt. 374. 

26 C.J. p 627 note 21. 

54. Or.—State v. Schuman, 58 P. 
661, 36 Or. 16, 78 Am.S.R. 754, 
47 L.R.A. 153. 

26 C.J. p 627 note 22. 

Privately-owned pouds 

The legislature may prohibit the 
sale of certain fish during a closed 
season, and such prohibition may 
apply to fish taken from privately- 
owned ponds. 

Hawaii.—Territory v. Hoy Chong, 21 
Hawaii 39. 

Mass.—Commonwealth v. Gilbert, 35 
N.E. 454, 160 Mass. 157, 22 U.R.A. 
439. 

55. N.H.—State v. Dow, 47 A. 734„ 
70 N.H. 286, 53 UR.A. 314. 

Or.—State v. Schuman, 58 P. 661, 3& 
Or. 16, 78 Am.S.R. 754, 47 L.R.A. 
153. 

Bream and crapple 

Where the statute prohibits the 
sale of bass only, sale or possession 
for sale of bream and crappie is not 
prohibited.—State v. Vaughn, App., 4 
So.2d 5, certiorari denied 4 So.2d 9,. 
241 Ala. 628. 

56. Me.—State v. HufC, 36 A. 1000» 
89 Me. 521. 
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certain fish do not apply to fishermen oniy, but in¬ 
clude anyone having possession of such fish, al- 
though they were caught by another.^'^ Packing 
and canning certain fish during the close season is 
prohibited under some statutes.^^ 

Under some statutes, the possession or sale during 
the close season of prohibited fish is unlawful, al- 
though lawfully acquired during the open, season 
but where, under the statute, only the taking of 
fish during a close season is prohibited, it is not an 
offense to have in one’s possession, during a close 
season, fish caught during an open season.®^ 

Some statutory provisions making it unlawful for 
any person to sell, offer for sale, or to have in his 
possession certain fish, during the close season, ex- 
tend to such fish caught without the state or coun- 


try and imported into it,^l and the validity of such 
statutes has been upheld as necessary to protect b- 

cal fish during a closed season.^2 jj^ 

dictions, sometimes by virtue of express exception 
in the statute,63 the statutes prohibiting the posses¬ 
sion of fish during a closed season do not extend 
to fish caught without the state.64 

§ 30. - Method of Taking Fish 

The method of taking fish is regulated by statute rn 
most jurisdictions. 

It is within the police power of the state to reg¬ 
ulate the method of taking fish within ihe state 
and in many jurisdictions penal statutes to this ef- 
fect have been enacted,®^ as by making it a penal of¬ 
fense to catch fish in certain waters or at certam 
periods by means of seines, nets, or traps,66 fishirg 


Vt.—state V. Harvey, 92 A. 452, 
S8 Vt. 358. 

26 C.J. p 627 note 24. 

57. Mich.—People v. Dornbos, 86 N. 
W. 529. 127 Mich. 136. 

26 C.J. p 627 note 26. 

Transfyortation or exportation of fish 
see infra § 33. 

58. Me.—State v. Kaufman. 57 A. 
886, 98 Me. 546. 

26 C.J. p 627 note 28. 

58. Cal.—People v. Haagen, 72 P. 

836. 139 Cal. 115. 

26 C.J. p 627 note 29. 
ea. Or.—State v. McGuire, 33 P. 666, 
24 Or. 366, 21 L.R.A. 478. 

61. Or.—Union Fishermen's Co-oper- 
ative Packing* Co. v. Showmaker, 
193 P. 476, 98 Or. 659, rehearing 
denied 194 P. 854, 98 Or. 659. 

26 C.J. p 628 note 31. 

62 . Statutes excepting fish. caugrht 
ia specified locality 

A statute making it a misdemean- 
or to have, during closed season, pos¬ 
session of salmon caught outside of 
the state is unconstitutional, where, 
by proviso, it excepts salmon caught 
beyond the three-mile limit in speci¬ 
fied waters, since such proviso per- 
nxits the very fraud to be committed 
the prevention of which was the ba¬ 
sis of sustaining the validity of such 
statutes.—State v. Belknap, 176 P. 

5, 182 P. 570, 104 Wash. 221. 

63. Pa.—Commonwealth v. Beilstein, 
29 Pa.Super. 373- 

26 C.J. p 628 note 32. 

64. Cal.—Svenson v. Engelke, 296 
F. 281, 211 Cal. 500. 

26 C.J. p 628 note 33. 

65. tl.S. —Skiriotes v. State of Flori¬ 
da, 61 S-Ct- 924, 313 U.S. 69, 85 L. 
BdL 1193, affirming 197 So. 736, 144 
Fla. 220, and rehearing denied 61 : 
S,Ct 1093, 313 U.S. 599, 85 L.Ed. ; 
1652—Miller v. McLiaughlin, 50 S. 
Ct 296, 281 U.S. 261„ 74 LJEJd, 840,. 


affirming 224 N.W. 18, 118 Neb. 174, 
certiorari granted 50 S.Ct 31, 280 
U.S. 541, 74 L.Ed. 602—Thomson 
v. Dana, D.G.Or., 52 F.2d 759, af- 
firmed 52 S.Ct 409, 285 U.S. 529, 76 
L.Ed. 925. 

, Ala.—Skrmetta v. Alabama Oyster 
Commission, 168 So. 168, 232 Ala. 
371. 

Fla.—Lipscomb v. Gialourakis, 133 
So. 104, 101 Fla. 1130, followed in 
Lipscomb v. Kaloroukas, 133 So. 
107, 101 Fla. 1137. 

26 C.J. p 628 note 34. 

City held not to have power to reg¬ 
ulate manner of fishing within its 
corporate limits.—Nash v. Vaughn, 
182 So. 827, 133 Fla. 499. 

Purpose of Florida criminal stat¬ 
ute prohibiting use of diving equip- 
ment by sponge fishermen was to 
protect and perpetuate natural re- 
source and important industry.— 
Pope V. Blanton, D.C.Fla., 10 F.Supp. 
18, modified on other grounds 57 S. 
Ct 321, 299 U.S. 521, 81 L.Ed. 384. 
66. Cal.—Suttori v. Peckham, 191 P. 

960, 48 CaLApp. 88. 

Mo.—Reid v. Rosa, 46 S.W.2d 567. 
Pa.—Commonwealth v. Stawasz, 8 Pa. 

Dist & Co. 87, 23 Luz.Leg.Reg. 309. 
Tenn.—State v, Monday, 7 Tenn-App. 
257. 

26 C.J. p 628 note 35. 

Znjunctioa 

In an action to enjoin the main- 
taining of a fish trap which was pro¬ 
hibited by law, where the statute 
provided punishment for the main- 
taining; of such trap and did not pro¬ 
vide any other method of relief, a 
court of equity did not have jurisdic- 
tion to enjoin the maintenance of the 
trap.—State v. Monday, supra. 
Enjoining invasion of private right 
of fishery see supra § 24. I 

In particular waters 
Pia.—Christensen v. Commercial 

Pishermen^s Ass’n, 187 So. 699L 137 
Fia, 248. - i, 


, Nong^axae fish 

' The statute forbidding “seining- of 
1 fish for commercial purposes’* in 
■ specified lakes and making a viola- 
tion thereof a misdemeanor was not 
violated by a contract whereby obli¬ 
gor was required to catch and dis- 
pose of predatory fish in such a lake 
and to pay the parish stipulated roy- 
alty per pound of the nongame fish 
which obligor might sell, the opera- 
tions to be conducted under the su- 
pervision of the department of con- 
servation, since the real purpose of 
the contract as shown by the evi- 
dence was to conserve the game fish 
by ridding the lake of predatory 
fish.—Department of Conservation v. 
Reardon, 8 So.3d 353, 200 La. 491. 
Opening of trap 

Where the law requires that, dur¬ 
ing the weekly closed season for fisfa- 
ing for salmon, the gates of all traps 
shall be closed and twenty-flve feet 
of the net of the heart of each trap 
on each side next to the pot shall be 
lifted or lowered so as to permit the 
free passage of salmon, a V-shaped 
opening is not a compliance with the 
statute.—P. B. Harris & Co. v. 
O Malley, 7 Alaska 201—26 C.J. p 628 
note 34 [a]. 

Pajrticulajc seines, nets, or traps proi- 
hibited 

(1) Dutch net-—Rea v. Hamptpn, 

7 S.E. 649, 101 N.C. 51, 9 Ain-S.R. 

21 . 

(2) Fish pots.—Middlekaufi v. Jje 
Compte, 132 A. 48, 149 Md. 621. 

(3> Net having covered crib or 
heart.—People v. Shawl, 272 N.W. 
875, 279 Mich. 475, 

Placing of nets 

(1) Under a regrulation of the sec- 
retary of commerce, pursunnt to 
Comp.L.Alaska 1913 § 264, prohibit- 
ing fishing nets within six hundred 
feet of each other, and prohibiting 
fishing prior to 6 A M. of June 6 of 
each year, parties placing a set net 
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dams or weirs,^'^ poisons or explosives,®^ or by otb- 
er devices,®^ except by hook and and by 

making it a misdemeanor for any person to have in 
his possession such nets, seines, or other devices,*^^ 
and providing for the forfeiture or destruction of 
such nets or other devices when found in use in vio- 
lation of the statute, see infra § 42, regardiess of 
the time of acquisition.'^^ Some statutes limit the 
number of hooks which may be used by one per¬ 


son in fishfng.'^3 A statute prohibiting the catch- 
ing of certain fish by net is not invalid as unrea- 
sonable because a fisherman lawfully fishing for oth¬ 
er fish cannot prevent the prohibited fish from en- 
tering his net.74 Under some statutes, it is an of¬ 
fense to take fish by draining or drawing ofif the 
water of a pond or lake. Ali persons who assist in 
drawing off the water in violation of such a stat¬ 
ute are guilty as principalsJ^ 


after that hour within the prohibited 
distance of another lawfully there 
violated the law, althou&h they had 
made locations and posted location 
notices several weeks earlier, and 
before any other fishermen were at 
the lake.—Canoe Pass Packine: Oo. v. 
U. S., C.C.A.Alaska, 270 P. '533. 

(2) Under a fishing regulation pro¬ 
hibiting set nets within six hundred 
feet of each other, parties who laid a 
set net within six hundred feet of 
another were “fishing/’ within the 
meaning of the statute, and violated 
the regulation, whether or not they 
caught any fish.—Canoe Pass Pack- 
ing Co. V. U. S., supra. 

(3) Under a fishing regulation pro¬ 
hibiting set nets within six hundred 
feet of each other, parties simultane- 
ously placing their nets twenty-five 
feet apart were both violators of the 
law, and defendants, who replaced 
their nets after they had been car- 
ried away by the ice, were guilty of 
violating the law.—Canoe Pass Pack- 
ing Co. V. U. S., supra. 

(4) Statute construed and held to 
prohibit the placing of a net or other 
obstruction within the mouth of any 
river, creek, etc., or within three 
hundred feet of any lock or dam,— 
State V. Dyer, 100 S.W.2d 653, 171 
Tenn. 66. 

Persoirs propagating fish under 
statutory conditions are owners, and 
may take them with seine.—State v. 
Zellmer, 210 N.W. 774, 202 lowa 638. 

Resident aliens 

Law excluding resident aliens from 
■eperating fish traps in sea fisheries 
was constitutional.—Territory v. 
Takanabe, 28 Hawaii 43. 

Statute held not ambiguous be- 
■cause one paragraph prohibits catch- 
ing of striped bass except by hook 
and line, whereas another paragraph 
permits sale of bass accidently taken 
in shad nets in specified district dur- 
ing particular time.—Ex parte Vita- 
lie^ 4 P.2d 171, 117 Cal.App. 553. 

Streams which dry up 

(1) Where the statute prohibiting 
the taking of fish with a seine in 
any waters of the state, with cer¬ 
tain expeptions, contai-ns no excep- 
tion as to streams, or ponds which 
dry up either wholly or partially in 
dry seasons, taking fish by seine 
from a pond which at times got so 

S6C.J.S,-55 


low as to cause fish to die was a vio¬ 
lation of the law.—State v. Lowder, 
153 N.E. 399, 198 Ind. 234. 

(2) Under other statutes, taking 
fish with a seine f^-om such waters is 
not an offense.—Ray v. State, 132* 
755. 159 Miss. 887—Hathom v. 
State. 119 So. 303, 151 Miss. 778. 

Such fishing is permitted uniess 
denounced by statute.—State v. 
Pyles, 176 N.E. 97, 38 Ohio App. 380. 

Words “hanl seine or drag net” do 
not contemplate or include cast nets, 
trammel nets, gill nets, pound nets 
and many other nets in common use 
in the fishing industry.—Christensen 
V. Commercial Pishmen’s Ass'n, 187 
So. 699, 137 Fla. 248. 

67. Ark.—^Lynch v. State, 64 S.W. 
950, 69 Ark. 555. 

26 C.J. p 629 note 36. 

68. Ga.—Evans v. State, 167 S.E. 

724, 46 Ga.App. 342—Wade v. 

State, 161 S.E. 269, 44 Ga.App. 243. 

Ind.—Voyles v. State, 165 N.E. 322, 
200 Ind. 531. 

Mo.—State v. McMurray, 284 S.W. 
806, 314 Mo. 567. 

Tex.—Springer v. State, Cr.App., 5 
S.W.2d 150—Schweinle v. State, 4 
S.W.2d 976, 109 Tex.Cr. 411. 

26 C.J. p 629 note 37. 

Dynamltlng pursuant to permit 

Deputy game and fish warden dyn¬ 
ami ting water to kill gar pursuant 
to permit was not criminally liable 
for killing ether fish. Statutes were 
held to authorize dynamiting to de- 
stroy obnoxious fish when state game 
and fish commissioner thought that 
such fish would hinder or prevent 
propagation of game or food fish.— 
State V. Preeland, 300 S.W. 675, 318 
Mo. 560. 

€8. Mich.—In re Teli, 65 N.W. 97, 
107 Mich. 228. 

26 C.J. p 629 note 38. 

Suag pole 

Under a statute prohibiting fishing 
with a snag pole, and defini-ng a snag 
pole as any pole to which a number 
of fish hooks are attached and which 
is designed to be drawn through the 
water for the purpose of catching 
fish, in view of a statute providing 
that every word importing the plural 
number only may be appiied to one 
thing, a pole with only one hook may 
be a snag pole.—Muska v. Apel, 232 
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ilf.W. 593, 203 Wis. 3S9—58 C.J. P 
778 note 76. 

70. Cal.—Ex: parte Vitalie, 4 P.2d 
171, 117 Cal.App. 553. 

26 C.J. p 629 note 39. 

ITougame fish 

Under a statute prohibiting the 
catching of game fish by any other 
means than hook and line, the catch¬ 
ing of nongame fish with the hands 
is not unlawful —State v. Weindel, 
2 P.2d '599, 52 Okl.Cr, 25. 

Suariug with hook 

An affidavit, charging the attempt 
to take and the taking of fish by 
jerking line with unbaited hook back 
and forth in water with pole and 
reel, so as to cause insertion of hook 
into any fish which might be in way 
thereof, charged public offense of 
taking or attempting to take fish by 
“means other than angling with hook 
and lirie.”—State v. Mears, 12 N.E. 
2d 343, 213 Ind. 257. 

71. U.S.—Thomson v. Dana, D.C.Or., 
53 F.2d 759, affirmed 52 S.Ct. 409, 
285 U.S. 529, 76 L.Ed. 925. 

26 C.J. p 630 note 40. 

CoustrucUou 

Since such statutes are penal in 
character, they should be strictly 
construed.—State v. Zellmer, 210 N. 
W. 774, 202 lowa 638. 

Purpose of possessiou 

Under a statute providing that the 
possession of a seine for fishing 
shall be unlawful except where the 
use of such seine is permitted by 
law, a seine is not a nuisance per 
se. It is such only when in posses¬ 
sion for the purpose of catching fish 
contrary to law.—State v. Zellmer, 
supra. 

Iu Ohlo the statutes exempt pos¬ 
session of fish nets within one ftaile 
of the Ohio River,—State v. Pyles, 
176 N.E. 97, 38 Ohio App. 380. 

72. U.S.—Thomson v. Dana, D.C.Or., 
52 F.2d 759, affirmed 52 S.Ct 409, 
285 U.S. 539, 76 L.Ed. 925. 

73. Triple hook 

Under such a statute a triple hook 
having thiree points on it but only 
one shank and one eye must be 
counted as only one hook.—People v. 
Roney, 230 N.Y.S. 583. 132 Misc. 746. 

74. Cal.—Ex parte Vitalie, 4 P.2d 
171, 117 Cal.App. 553- 

75. Vt,—State v. Searles, 184 A. 701. 
108 Vt 236. 
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§ 31. - Prohibiting Obstruction of Fish 

In many jurisdictfons the obstruction of streams so 
as to prevent the passage of fish is prohibited. 

Statutes, the validity of which have been upbeld, 
have been enacted to protect the passage of migra- 
tory fish up and down streams, although such 
streams fiow over lands entirely subject to private 
ownership, as by prohibiting seines or other ob- 
structions to their passage,and authorizing cer-* 
tain local officers or committees to remove such ob- 
structions, see infra § 37. A person who builds a 
dam on a stream annually frequented by fish is gen- 
erally held to be under an implied obligation to keep 
open sufficient sluices and fishways for the passage 
of fish at the proper season and although a stat¬ 
ute requiring the owner of an existing dam to pro¬ 
vide a sluiceway for the passage of fish has been 
held void,'^^ under most statutes the owner of such 
a dam is guilty of an offense if he faiis or refuses, 
after due notice, to maintain adequate sluices and 
fishways,notwithstanding such dam or obstruc- 
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tion had been maintained for the usual period of 
prescription.^® 

§ 32. - Pollutiori of Streams 

The poMution of streams so as to injure or destroy 
fish is prohibited in many jurisdictions. 

The States may make,^! and under many statutes 
have made,^2 it an offense to place any deleterious 
substance in a stream or other water to the injury 
of the fish therein, notwithstanding such substanc- 
es had been discharged into the stream for the usu¬ 
al period of prescription.^3 Under some statutes au 
evii motive to destroy fish is not an essential de¬ 
ment of the offense, but under other statutes an 
intention to place or cause the destructive substance 
to enter or flow into the water is an essential de¬ 
ment,and if the pollution of the water is a re¬ 
suit of an accident, the offense has not been com- 
mitted.^^ Under some statutes, it is a defense to 
show that every reasonable and practicable means 
has been used to abate and prevent the pollution.®^ 




76. Wis.—Krenz v. Nichols, 222 N. 
W. 300, 303, 197 Wis. 394, 52 A.L.B. 
466, citing Corpus Juris. 

26 C.J. p 630 note 42. 

77, Mo.—State v. Gilmore, 42 S.W. 
817, 141 Mo. 506. 

26 C.J. p 630 note 44. 

State eugiueer^s approval 

Where rights for entire appropria- 
tion of water of river had been 
granted by state engineer prior to 
submission of revised plan for re- 
construction of power project, state 
engineer’s approval of plan was not a 
determination that such reconstnic- 
tion would or would not in any way 
affect commercial and game fishing. 
—State by Wilson v. Beaver Port- 
land Cernent Co., Or., 126 P.2d 1094, 
denying rehearing 124 P.2d 524. 

78. Tenn.—Sibley v. State, 64 S.W. 
703, 107 Tenn. 515. 

79, lowa.—State v. Meefc, 84 N.W. 
3, 112 lowa 338, 84 Am.S.R. 342, 51 
L.II.A. 414. 

26 C.J. p 630 note 46. 

Iu Wew York 

(1) A riparian owner's right to 
maintain a dam in a river has been 
held to be subject to the right of the 
legislature to require the construc- 
tion and maintenance of fishways 
therein so as to prevent the obstruc- 
tion of the free passage of fish up 
the stream to the detriment of other 
riparian proprietors.—In re Delaware 
River, ^5 N.Y.S. 745, 131 App.Div. 
403. 

(2> It has been held, however, that 
a party who held by patent from the 
s|ate an ab«olute title, withoift re- 
striction in the use or reservation, 
of bo^ sides of a nonnavigable riv¬ 
er had the right to erect and main- 


tain, at or near the mouth of the 
river, a mill dam, although it operat- 
ed to prevent salmon from going up 
the river, and that an act of the leg¬ 
islature, passed after the patent, 
which required slopes to be made in 
mill dams of the character of de- 
fendants, so that salmon might free- 
ly pass over the dam, did not affect 
defendanfs rights, and as to him 
was unconstitutional.—^People v. 
Platt, 17 Johns. 195, 8 Am.D. 382. 

80. lowa.—State v. Beardsley, 79 N". 
W. 138, 108 lowa 396. 

26 C.J. p 631 note 47. 

81. Okl.—State v. Wheatley, 200 P. 
1004, 20 Okl.Cr. 28. 

Pollution of waters generally and 
right of riparian owner to purity 
of water generally see the C.J.S. 
title Waters §§ 43-57, also 67 C.J. 
p 767 note 28—p 799 note 86. 
Begulatory power of state extends 
not only to the taking of its fish, but 
also extends over the waters inhabit- 
ed by the fish, as its care of the fish 
would be of no avail if it had no 
power to protect the waters from 
pollution.—Columbia River Fisher- 
men's Protective Union v. City of 
St. Helens, 87 P.2d 195. 160 Or. 654. 

82- S.C.—State v. American Agricul- 
tural Chemical Oo., 118 S.E. 535, 
125 S.C. 270. 

26 C.J. p 6'31 note 49. 

Coustruction of particnlar statutes 
(1) Within St. § 1253, making it 
an offense to put into any stream 
any liquid, berries, powder, medicine, 
or other thing whereby fish may be 
sickened or killed, or the water ren- 
dered unflt for use, the phrase “or 
other thing” was intended to include 
any substance which would have the 
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prohibited effect, and was not liraited 
to substances of the same class as 
those enumerated, and therefore a 
mining Corporation, which polluted 
the waters of a stream by drainage 
from its mines, so as to kill the fish 
therein, was guilty.—Commonwealth 
V. Kenmont Coal Co., 251 S.W. 1018, 
199 Ky. 826. 

(2) 'Likewise, under such statute, 
it is an offense to place large quanti- 
ties of sawdust and other sawmill 
refuse in a stream, whereby fish are 
sickened and killed, and the waters 
rendered unfit for use.—Common- 
wealth V. Straight Creek Coal & Coke 
Co., 145 S.W. 738, 147 Ky. 790. 

(3) Other statutes see 26 C.J. p 631 
note 49 [a]. 

83. Mass.—Commonwealth v. Sis- 
son, 75 N.B. 619, 189 Mass. 247, 
109 Am.S.R. 630, 1 KR.A.,N.S., 752. 

84. Pa.—-Commonwealth v. Immel, 
33 Pa. Super. 388—Commonwealth 
V. Ide, 13 Pa.Dist. & Co. -680. 

Va.—Good V. Commonwealth, 154 S. 
E. 477, 155 Va. 996. 

85. S.C.—State v. American Agr. 
Chemical Co., 110 S.E. 800, 118 S. 
C. 333. 

G4st of offense under statute is 
knowingly or willfully casting saw¬ 
dust into water course above tide- 
water, by which fish may be de- 
stroyed.—Good v. Commonwealtli, 
154 S.E. 477, 155 Va, 996. 

86. S.C.—State v. American Agr. 
Chemical Co., 110 S.E. 800, 118 S. 
C. 3'33. 

87. Pa.-r-Appeals from Justices bf 
th$ P^ace, 30 Pa,Dist- 200. 
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§ 35 


so as to affect injuriously the shore owner in the 
enja>Tnent of his right^ It is also an oflense, un¬ 
der some statutes, to fish without the proprietors’ 
consent in private ponds or streams entirely within 
their controi, and in which fish are lawfully propa- 
gated,^ and on which notices to that effect have 
been posted,® notwithstanding siich ponds or streams 
were stocked with fish procured from the state fish 
and game commissioners or for one who is not 
the owner of such a fishery, to sell or offer for sale 
any fish grown therein.8 It has been held that, in 
order that a pond or other body of water may come 
within the protection of such a statute, there must 
be some improvement for the propagation of fish,^ 
and the stream or pond must be so far private prop- 
erty, and within the controi of the proprietor there- 
of, as to confine therein the fish with which it is 
stocked.^^ Under some statutes the poster must 
show the date on which the waters were stocked, 
and the owner is subject to a fine if he maintains 
such poster for more than a year after the waters 
were last stocked.^^ The owner of property, with¬ 
in a statute prohibiting fishing on the lands of an- 
other without permission, must be a natural per- 


son, a Corporation, or a quasi person or entity, such 
as a partnership.12 Under a statute making it an 
offense to enter on the inclosed land of another 
■without his consent and to catch or take fish, fish¬ 
ing does not constitute an offense unless fish be 
caught or taken.^^ 

§ 35. - Offenses as to Oysters, Clams, 

and Other Shellfish 

Various statutes define particular offenses relating to 
the taking of shellfish. 

It is an offense under the various statutes to de- 
posit substances in public waters injurious to shell¬ 
fish to take oysters from a licensed or private 
bed without the consent of the licensee or own¬ 
er iQ take more shellfish than a specified quan- 
tity at one time;^® to take oysters or other shell¬ 
fish from certain waters^*^ by means of certain de- 
vices,^^ or to fail to culi in the prescribed manner 
oysters so taken or to piant or take oysters with¬ 
out a license.20 Under some statutes, it is an of¬ 
fense to take or destroy certain shellfish at cer¬ 
tain seasons,^! and under such statutes, the validity 


■4. Me.—Dunton v. Parker, 54 A. 
1115, 97 Me. 461—Sawyer v. Beal, 
54 A. S4S, 97 Me. 356. 

5. Mass.—Commonwealth v. Eich- 
ardson, 7 N.E. 26, 142 Mass. 71. 

26 C.J. p 631 note 59. 

6. X.T.—People v. Hali, 40 N.T.S. 
183, 8 App.Div. 15. 

26 C.J. p 632 note 60. 

7. N.T.—Rockefeller v. Lamora, 83 
N.Y.S. 2S9, 85 App.Div. 254. 

26 C.J. p 632 note 61. 

8. Idaho.—State v. Dolan, 81 P. 640, 
11 Idaho 256. 

a N.Y.—People v. Hali, 40 KY.S. 

183. 8 App.Div. 15. 

Pa.—Benscoter v. Long, 27 A. 674, 
157 Pa. 208. 

26 aJ. p 632 note 63. 
la N.H.—State v. Welch, 28 A. 21, 
66 N.KL 178. 

Pa.—Reynolds v. Commonwealth, 93 
Pa. 458. 

26 C.J. p -632 note 64. 

11. Vt.—State V. Mack, 102 A. 58, 
93 Vt. 103. 

26 C.J. p 6'32 note 65. 

12. Bstate of decedent is not such 
an owner.—Hawthome v. State, 158 
S.E. 66, 43 Ga,App. 86. 

13. Tex.—Roach v. State, 300 S.W. 
^47, 108 Tex.Cr. 353—Bodner v. 
State, 300 S.W. 940, 108 Tex.Cr. 353. 

14. U.S.—Connolly v. Standalrd 6il 
CO., D.C.R.I., 264 F. 383. 

26 CjJ. p 632 note 67. 

15- Conn.—^Averill v. Hull, 37 Conp.. 
320. 


I Ga.—Houston v. State, 52 S.E. 757, 
j 124 Ga. 417. 

la Mass.—Commonwealth v. Bai- 
ley, 13 Allen 541. 

Or.—State v. Savage, 184 P. 567, 96 
Or. 53. 

17. Wash.—State v. Van VIack, 172 
i P. 563, 101 Wash. 503, L.R.A.1918E 
108. 

26 C.J. p 632 note 70. 

Contaminated waters 

CD Under a statute providing 
that, on the department of health 
; ftnding that certain waters are con- 
taminated, notice thereof shall be 
posted at or near such area, a notice 
complying with the statute is suffi¬ 
cient and needs no signature.—Com¬ 
monwealth V. St. John, 159 N.E. 599, 
,261 Mass, 510. 

(2) Aetion of department of public 
health toward declaring area con- 
taminated, and requesting that tak¬ 
ing of shellfish therefrom be pro- 
hibited, was sufficient under statute. 
—Commonwealth v. St. John, supra. 

(3) Under some statutes, no neW 
newspaper publication is essential 
to prosecution for taking shellfish 
from area proscribed under earlier 
statutes, and a conviction for taking 
clams from area proscribed under 
prior statute may be had, without 
promulgation of regulations thereun- 
der or e^mination under later stat¬ 
ute.—CommonweaUh v. St. John, su- 
pra. 

(4) Other matter relating to tak¬ 

ing -of shellfish from contaminated 
water see 26 632 note 70 [aJ., 
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Scallops 

(1) Scallops are fish within the 
regulations of the state fisheries 
commission board, restricting the 
taking of fish in certain waters, and 
of the statute creating it.—State v. 
Dudiey, 109 S.E. 63, 182 N.C. 822. 

(2) Scallops which travel to and 
fro, and have no natural beds, are 
not within a penal ordinance against 
gathering shellflsh from their beds 
of natural growth by nonresidents.— 
Smithtown v. Jewell, 168 N.Y.S. 88, 
ISO App.Div. 657. 

18. Fla.—'Lipseomb v. Gialourakes. 
133 So. 104, 101 Fla. 1130, fol- 
lowed in Lipseomb v. Kaloroukas, 
133 So. 107, 101 Fla. 1137. 

26 C.J. p 632 note 71. 

Act empowering oyster commis- 
sion, to exercise regulative powers, 
to preserve oyster life, increase and 
improve supply thereof, and to pre- 
vent undue depletion thereof in¬ 
cludes power to regulate manner of 
taking oysters, and prohibits dred.g- 
ing on public reefs and state-owned 
bottoms.—Skrmetta v. Alabama Oy- 
, ster Commission, 168 So. 168. 232 
Ala. 371. 

19. 'La.—State v. Slover, 54 So., 942i 
128 La. 460. 

36 C-J. p 632 note 72. 

20. N.C.—State v. Goulding, 42 S". 

> E. 563, 131 N.a 715. 

26 aJ. p 632 note 73. 

21. U.S.—Gra^ v. McKee, Mo., 2-58 
F. 335, 169 C.C.A. '351, reversed on 
other grounds 270 F. 713, certiorari 
granted 41 S.Ct 535, 256- U.S. 687. 
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§ 36 


of which has been sustained, even the owner of the 
shellfish cannot harvest them during the closed sea- 
son,2- notwithstanding evidence indicating that, un¬ 
der the circumstances, he could not harvest them 
during the open season.^s It is also an offense, un¬ 
der some statutes, to take, sell, or have in possession 
certain shellfish such as lobsters under a specified 
size.24 

Intcnt. Where the statute requires the immedi¬ 
ate liberatioii, alive, of lobsters below the legal size, 
the intent with which short lobsters are being held 
is immaterial.^^ 

Labeis. Under some statutes, all packages used 
in the shipment and transportation of certain shell¬ 
fish must bear a label stating certain required In¬ 
formation.-® 

Sanifary permit. In the absence of a statute to 
the contrary, it is not necessary to obtain a sanitary 
permit to take shellfish from uncertified waters for 
bait purposes-^”^ 

Shellfish taken without state. Some statutes pro- 
hibiting the destruction of,28 or the possession of,29 
certain shellfish apply even though they were caught 


I without the state and brought into it, but some stat- 
1 utes have been held to apply only to shellfish taken 
within the state.'^^ A proviso as to returning lob¬ 
sters alive to the waters where they were taken does 
not apply to those caught without the state.^^ 

Transportationi. Under some statutes, the validi- 
ty of which has been upheld, it is an offense to 
transport certain shellfish from certain fish and 
game districts into other distriets.®^ A statute pro- 
hibiting the transportation of certain shellfish from 
a designated fish and game district does not pro- 
hibit transportation through such district.^^ 

§ 36. Licenses 

The statutes usuaHy require a license to fish in public 
waters or by particular methods. 

Under the various statutes, some of which apply 
particularly to nonresidents,^^ to entitle one to fish 
in the waters of the state, or in certain waters 
thereof and for certain fish, he is required to ob¬ 
tain a license for that purpose from the proper au- 
thorities, and it is made an offense for him to do 
such fishing without such a license.'^^ Such a li¬ 
cense has been required to entitle one to fish by 


65 L.Ed. 1172, affirmed 43 S.Ot. 16, 
260 U.S. 127, 67 L.Ed. 167. 

26 C.J. p 632 note 66, p 633 note 75. 

22. Md.—Windsor v. State, 64 A. 
2^8. 103 Md. 611, 12 •L.R.A.,N.S., 
869. 

Wash.—State v. Van Vlack, 172 P. 
563, 101 Wash. 503, L.R.A.1918E 
108. 

23. Wash.—Wiegardt v. Brennan, 73 
P.2d 1330, 192 Wash. 529. 

24. Md.—Windsor v. State, 64 A. 
288, 103 Md. 611, 12 L.R.A.,N.S., 
869. 

26 C.J. p 633 note 74. 

ISead lohsters 

Statute is broad enough to include 
dead lobsters as well as live ones.— 
Cdmmonwealth V. Hodgkins, 49 N.E. 
97, 170 Mass. 197. 

25. Me.—State v. Morton, 130 A. 352, 
126 Me. 9. 

26 C.J. p 633 note 74 [c]. 

26. Iiarbelingr held suffleieat 

' Seller, whb delivered by truck 
clams' in open bags to buyer in 
neighbormg town with. required la¬ 
beis inside bags, did not violate stat¬ 
uto forbidding shipment and trans¬ 
portation of clams,. unless packages 
bear labeis, giving among other 
things, names of ‘^consignor" and 
“consignee."—State v. Chadbourne, 
1-64 A. 630, 132 Me. 5. ^ 

27. N.Y.—State <?onservation Cbm’r 
by RoLey v. Hewlett, 255 

. 625, 143, Misc, 322. 

28. Me.—State v. Craig, X3 A. 129, 

80 Me. 86. , i . 


29. Mass.—Commonwealth v. Young, 
43 N.E, 118, 165 Mass. '396—Com¬ 
monwealth V, Savage, 29 N.E. 468, 
155 Mass. 278. 

3a Md.—Tyler v. State, 48 A, 840, 
93 Md. 309, 52 L.R.A. 100. 

31. Mass.—Commonwealth v. Sav¬ 
age, 29 N.E. 468, 155 Mass. 27S. 

32. Cal.—Ex parte Makings, 247 P. 
923, 78 Cal.App. 58. 

33. Cal.—Silva v. MacAuIey, 26 P.2d 
887, 135 CaLApp. 249, rehearing de- 
nied 27 P.2d 791, 135 Cal.App. 249. 

34. Fla.—Curry v. Moran, 79 So. 637, 
76 Fla. 37'3. 

26 C.J. p 633 note 80. 

Restricting ftshing to citizens or res- 
idents see supra § 28. 

Statutes construed 

(1) L. 1915 c 6877 § 14 imposes a 
license tax of ten dollars on aliens 
or nonresidents engaged in taking 
fish from the salt waters of the 
state, whether by hook, line, rod, or 
reel, for purposes other than for 
their own individual use, while opfer- 
ating in whole or in part a boat eu- 
gaged in the fishing industry. One 
who pay^ the license provided for 
in L. 1915 c 6877 § 14 is not required 
to pay the further tax of ten dollars 
on aliens or nonresidents engaged in 
the fishing industry, required by the j 
suoceeding paragjraph of the sanae! 
seetion. An alien or a nonresident 
employed on a boat, engaged in the 
fishing industry is requiri to pay 
thoi license imposed .by L. 1917 c. 
6877 § 14, whether he actually fishes 
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' or not, and if he is on a boat not en¬ 
gaged in the fishing industry, but 
fishes for purposes other than his 
own use, he is required to pay the 
license of ten dollars; but one per- 
son is not required to pay both li¬ 
censes.—McClain v. West, 87 So. 49, 
80 Fla. 732. 

(2) Under a statute prohibiting 
nonresidents from fishing in lafces 
and streams within the “jurisdiction 
of the state” without a license, the 
quoted words do not mean public wa¬ 
ters only, but signify the power to 
declare and to enforce the law as 
well as the territory within which 
such power may he exercised.—Peo- 
ple V. Lewis, 198 N.W. 957, 227 Mich. 
343. 

Statute held valid 

U.S.—^Haavik v. Alaska Packers* 
Ass’n, Cal., 44 S.Ct. 177, 263 U.S. 
BIO*, 68 L.Ed. 414. 

35. Alaska.—Territory v. Alaska 

Pac. Fisheries, 5 Alaska 325. ' 
Tenn.—State v. Hutton, 290 S.W. 380. 

155 Tenn. 55. 

25 aj. p 633 note 81. 

Employees 

(1) Under some statutes mere em- 
ployees of licensed fishermen, who 
Work for wages and havo no interest 
in the cateh, must be licensed.— 
Alsos V. Kendall, 227 P. 286, 111 Or. 
359—26 C.J. p 633 note 81 [b). 

(2) Accordingly,, a boat puller 
required to be licensed.—Alsos v. 
Kendall, supra. 
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particular methods, such as by nets, traps, etc, 
or to fish for profit;^^ or to deat in fish;^^ or to 
transport fish of certain kinds, such as lobsters, be- 
yond the state or to use boats in fishing,^^^ or in 
planting or taking oysters.^^ Where under statutes, 
enacted under a compact between two States relat- 
ing to fishing in a river serving as a boundary be¬ 
tween them, the parties do not obligate themselves 
to issue any fishing licenses but limit the classes of 
persons who may have them, one state md^y narrow 
these classes or refuse to issue any licenses.'^- Un¬ 
der some statutes a license is not required for fish¬ 
ing in private waters."^^ The persons entitled to se¬ 
cure a fishing license are to be determined by the 
valid statutory provisions of the particular juris- 
diction,’^^ and under some statutes, a license to fish 
cannot be issued to a corporation.^5 Some statutes 
do not require the fish commissioners to issue a li¬ 
cense to fish by certain methods merely on applica- 
tion, and the granting or denial of a license rests in 
their sound discretion.'^® Under some statutes, in 
order to obtain a license to seine, it is necessary 


that applicant have titie or interest in real property 
on which to land the seines.^'^ 

The licensing of a fishing location is considered 
supra § 9, in connection with the acquisition of a 
private right of fishery in public waters. 

Application. Under some statutes the issuance 
of a fishing license may be refused where the 
application therefor is not made in accordance with 
the statute, as where it does not state that applicant 
is a resident of the state, or does not disclose which 
of the several licenses authorized by statute he de- 
sires, or does not show the situation of the proposed 
fishing grounds.*^^ 

Display of license. Under some statutes no per- 
son may fish within the state unless his license is 
on his person, and he must exhibit it on the request 
of any fish warden or other public officer.^^ Also, 
under some statutes, no person may so fish unless a 
license button be at such time continually displayed 
on his outer garments in such a manner that the 
license figures are plainly visible.^® 


Mtmicip^ty 

In the Philippines, a grant of pow- 
er to a municipality to impose a li¬ 
cense tax on the privilege of flshing 
in municipal waters is valid.—Ayson 
V. Provincial Board of Rizal, 39 Phil- 
ippine 931. 

Statute held valid 

The act of congress imposing tax¬ 
es on fish oil Works and fertilizer 
Works in Alaska does not import a 
license to such works, and an act of 
the territoria! legislature levying a 
license tax on manufacturers of fish 
oil and fertilizer, claimed to he pro- 
hibitory, is not in conflict therewith. 
—Alaska Fish Salting & By-Prod- 
ucts Co. V. Smith, Alaska, 41 S.Ct. 
219, 255 U.S. 44, 65 L.Ed. 489. 

3G, Ark.—State v, Adams, 218 S.W. 

845, 142 Ark. 411. 

26 C.J. p 634 note 82. 

37. U.S.—Ashon v. Board of €omrs. 
for Protection of Birds, Game & 
Fish, C.C.La., 185 F. 221, appeal 
dismissed 33 S.Ct. 775, 229 U.S. 
606, 57 L.Ed. 1348. 

Ohio.^—State v. Hanlon, 82 N.E. 662, 
77 Ohio SL 19. 122 Am.S.R. 472, 13 
L.R.A-,N.S., 539. 

]&eveuue tax 

Since statute, making it unlawful 
for one to engage in the business of 
carrying fishing parties for hire in a 
boat not propelled exclusively by 
oars in certain waters without a li- 
ceuse, requires no examination of the 
b<mt or operator, and no option or 
power is vested in the issuing au- 
thority to refuse the license on ten- 
der 6f the prescribed fee, the act is , 
an act to raise revenue, and was not 
passed as an exercise of the “police ^ 


power*' of the state, and the fee re¬ 
quired is a “tax” rather than a “li¬ 
cense fee.”—Conard v. State, Del. 
Super., 16 A.2d 121. 

38. Fla,—Ex parte Powell, 70 So. 

392, 70 Fla. 363. 

26 C.J. p 634 note 8^. 

CoTTirnercial fish 

“The right of persons to purchase 
commercial fish for resale is not an 
absolute right, but a mere privilege 
which the state may grant or with- 
hold at its pleasure. When the 
privilege is granted, however, the 
state may for its exercise exact such 
charges and impose such conditions 
as it may deem necessary to secure 
the preservation and conservation of 
its property.”—State v. Monteleone, 
131 So. 291, 292, 171 La. 437. 
Wholesale sponge dealer 

The statute imposing license tax 
on Wholesale seafood dealers is not 
applicable to Wholesale dealer in 
commercial sponges, as against con- 
tention that the statute imposes li¬ 
cense tax on all Wholesale dealers 
in any kind of salt water product.— 
Cunningham v. Stefanidi, 197 So. 722, 
144 Fla. 214, 

3S. Me.—State v. Dodge, 104 A. 5, 
117 Me. 269. 

Transportation or exportation of fish 
generally see supra § 33. 

40. Ifroncommercial boats 

(1) Provision of the statute regu- 
lating commercial salt-water fishing, 
and exempting from license provi¬ 
sions persons fishing with hook and 
line or rod and reel, was not made 
part of statute requiring the licens¬ 
ing of all boats engaged in fishing 
in the salt waters of the state, so 
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as to except from license provision 
owner of boat used in noncommercial 
salt-water sport fishing by use of 
hooks and lines or rods and reels.— 
Coleman v. State ex rei. Cass, 198 
So. 695, 144 Fla. 488. 

(2) A disabled world war veteran 
was held not exempt from payment 
of license tax on use of boats owned 
by him in noncommercial sport fish¬ 
ing.—Scott V. Worthington, 199 So. 
766, 145 Fla. 461. 

41. U.S.—Dize V. Lloyd, C.C.Md., 36 
F. 651. 

N.J.—State V. Loper, 46 N.J.Law 321. 

42. U.S.—Olin v. Kitzmiller, Or., 42 
S.Ct. 510, 259 U.S. 260, 66 L.Ed. 930, 
affirming, C.C.A., 268 F. 348. 

Territorial limits of right to regulate 
fishing see supra § 26. 

43. N.J.—State v. Biggs, 187 A. 199, 
17 N.J.Law 240, affirming Williams 
V. Biggs, 175 A. 362, 12 N.J.Misc. 
833. 

44. Wash.—State ex rei. Bacich v. 

Huse, 59 P.2d 1101, 187 Wash. 

75. 

45. Or.—Booth Fisheries Co. v. Ken- 
dall, 227 P. 291, 111 Or. 377. 

46. Pa.—Weindorf v. French, 39 Pa. 
Dist. & Co. 65, 49 Dauph.Co. 49. 

47. Or.—Smith v. P. J. McGowan & 
Sons, 284 P. 189, 131 Or. 522. 

48. Vt.—Rockwell v. Titcomb, 88 A. 
526, 87 Vt. 112. 

49. Pa.—Commonwealth v. Neyhart, 
30 Pa.Dist. & Co. 408. 

5<X Taking of bait fish or minnows 
constitutes angling or fishing within 
such statutes.—Commonwealth v. 
Neyhart, supra. 
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Fee. The license fee must be a reasonable one fee, irrespective of in whose name the license to 

but, if the statute providing for the license fee was can and pack was granted or of whether a license 

valid at the time of its enactment, the fact that the was granted at all.^^ Such an exaction is not a 

fecs collected under it are subsequently found to be regulatory charge made in the exercise of the 

in excess of that which is necessary to enforce the state^s police power, but is a license or privilege tax 

statute, does not render it invalid.^^ An amendatory on a business or occupation.^^ Under some stat- 

act imposing an additional fee has been held to be utes, the poundage fee on fish packed constitutes a 

applicable to licenses issued prior to its passage.^^ first lien on the cannery, packing piant, boat, and 

Persons engaged in packing or canning salmon, equipment used in the canning, receiving, or 

oysters, etc., may be required to take out a license transporting of the fish.^S 
and to pay a tax based on the amount packed, 

canned, or sold,5t although they are caught in, and the absence of a statute providing therefor, a 

shipped from, another state.^^ Under such a stat- fishing license fee voluntarily paid without protest 
ute every person, firm, or Corporation engaged in cannot be recovered back, although assessed and 


canning and packing fish is liable : 

51. Cal.—Ex parte Parra, 141 P. 393, 
24 Cal.App. 339. 

Tax lield not confiscatory 
U.S.—xVlaska Pacific Fisheries v. 
Territory of Alaska, Alaska, 236 P. 
52, 149 C.C.A. 262, certiorari de- 
nied 37 S.Ct. 242, 242 U.S. 648, 61 
L.Ed. 544, error dismissed 39 S.Ct. 
208, 249 U.S. 53, 63 L.Ed. 474. 
Validity under orgauic act 

(1) The territory cannot impose a 
license fee on nonresidents which is 
destructive of the right of citizens 
of the United States to fish in Alas- 
kan waters as reserved by the or- 
g-anic act.—Preeman v. Smith, C.C.A. 
Alaska, 44 F-2d 703, certiorari denied 
Smith V. Preeman, 51 S.Ct. 333, 282 

U. S. 904, 75 L.Ed. 796. 

(2) A license fee of two hundred 
and fifty dollars for nonresidents as 
against a fee of one dollar for resi- 
dents is accordingly invalid.—Pree¬ 
man V. Smith, C.C.A.Alaska, 62 F.2d 
291—Preeman v. Smith, C.C.A.Alaska, 
44 F.2d 703, certiorari denied Smith 

V. Preeman, 51 S.Ct. 333, 282 U.S. 
904, 75 L.Ed. 796. 

(3) An annual license fee of twen- 
ty-five dollars required of nonresi¬ 
dents is not invalid under such rule. 
—^Anderson v. Smith, C.C.A.Alaska, 
71 P.2d 493. 

(4) An act imposing- taxes on fish 
traps as a license on fisheries is 
valid under the organic act.—Alaska 
Pacific Fisheries v. Territory of Alas¬ 
ka, Alaska, 236 F. 52, 149 C.C.A. 262, 
certiorari denied 37 S.Ct. 242, 242 U. 
S. 648, 61 L.Ed. 544, error dismissed 
39 S.Ct. 208, 249 U.S. 53, 63 L.Ed. 
474. 

52. Ark.—Merritt v. Gravenmier, 277 
S.W. 526, 169 Ark. 779. 

53. U.S.—^Alaska Consol. Canneries 
V. Territory of Alaska, C.C.A.Alas¬ 
ka, 29 F.2d 40L 

Prepai^ory work in canning sal¬ 
mon, such as making of cans before 
license statute became effective, gave 
oa-nner ijp right under previous stat¬ 


or the poundage ! collected without 

ute as to such pack.—Territory v. P. 
E. Harris & Co., 7 Alaska 430. 

54. U.S.—Pacific American Fisheries 
V. Territory of Alaska, Alaska, 46 
S.Ct. 110, 269 U.S- 269, 70 L.Ed. 
270, affirming, C.C.A., 2 F.2d 9, cer¬ 
tiorari granted 45 S.Ct. 353, 267 U. 
S. 589, 69 L.Ed. 801. 

26 C.J. p 634 note 87. 

Application and x}a 3 nnent 

Under some statutes the applica- 
tion for the license must be made be¬ 
fore actually packing the fish and 
payment is to be made after the 
packing is done.—Pioneer Packing 
Co. V. U. S., C.C.A.Alaska, 99 P.2d 
547. 

Xiicense tax for catching and a li¬ 
cense tax for canning are a valid ex¬ 
ercise of legislative power.—Terri¬ 
tory v. Alaska Pacific Fisheries, 5 
Alaska 411, affirmed Hoonah Packing 
Co. V. Territory of Alaska, 236 F. 
61, 149 aC.A. 271. 

55. Md.—Applegarth v. State, 42 A. 
941, 89 Md. 140. 

5S. Partner in fishing business was 
liable for poundage fees that ac- 
crued during license year until time 
of his withdrawal from the partner- 
ship, notwithstanding license for 
that year was applied for in name of 
third person.—State ex rei. Veatch v. 
Franklin, 98 P.2d 724, 168 Or. 500. 

57. Or.—State ex rei. Veatch v. 

Franklin, supra. 

5S. Or.—State ex rei. Veatch v. 

Franklin, supra. 

Froceediugs for euforcemeut 

(1) In the absence of statute pro¬ 
viding how the lien should be en- 
forced, a general statutory provision 
as to enforcement of liens authorizes 
foreclosure proceedings in the name 
of the state.—State v. Swensk, 89 P. 
2d 587, 161 Or. 281. 

(2) Such foreclosure cannot be de- 
feated by a claim that equity has no 
jurisdiction over the subject matter 
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legal authority.^^ 

and that an adequate remedy exists 
at law.—State v. Swensk, supra. 

(3) That payment of poundage fees 
was secured by bonds filed by surety 
companies did not defeat state’s pro- 
ceeding to foreclose lien, on ground 
that state was not “real party in in- 
terest" and that suit was being pros- 
ecuted for benefit of surety com¬ 
panies, where the state had not as- 
signed its claim of liens.—State v. 
Swensk, supra. 

(4) In foreclosure proceedings, it 
is not incumbent on the state to 
Show that any particular machine of 
the piant was used in canning or 
packing the fish on which poundage 
fees are claimed. It is sufficient that 
the machinery or equipment was a 
part of the piant and that the fish on 
which poundage fees are claimed 
were packed in such piant.—State v. 
Swensk, supra. 

(5) It is the use of the machinery 
and equipment, and not its owner- 
ship, on which the lien is based. 
The owner thereof is bound to know 
that his machinery and equipment 
are being used in such cannery oper- 
ation, and that a lien will attach to 
such property to insure payment of 
poundage fees, at least where the 
statute was in existence at the time 
the property was acquired.—State v. 
Swensk, supra. 

VTalver of lien 

(1) The fish commission has no au- 
thority as an agency of the state to 
waive lien.—State v. Swensk, supra. 

(2) The acceptance of bonds by 
state fish commission, to secure pay¬ 
ment of poundage fees for fish re- 
ceived or packed by cannery, did not 
waive state’s statutory lien on can¬ 
nery, for poundage fees, even if com¬ 
mission had power to waive lien.— 
State V. Swensk, supra. 

59^ Miss.—Schmittler v. Sunflower 

County, 125 So. 534, 156 Miss. 227, 

sugg-estion of error overruled 126 

So. 39, 156 Miss. 227. 
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Revocation, suspension, or alteraiion. A license 
to fish granted by the state is in no sense a contract 
or property right, and may be revoked by the sov- 
ereignty which granted it at its pleasure and with- 
out notice,60 and a person, in accepting a fishing 
license, takes it subjeci to the state’s right to revoke 
it.^l Likewise, the legislature may alter existing 
fishing licenses and impose new and additional bur- 
dens or licenses.®- In order that a statute operate 
as a revocation of licenses outstanding under a 
former statute, an express declaration is not neces- 
sary, if such is the obvious intent of the legisla- 
ture.®2 Under a statute providing that the director 
of sea and shore fisheries in his discretion may sus- 
pend the license of any person whenever he has 
evidence that such person has violated any of the 
laws relating to lobsters, notice and hearing are not 
a condition precedent to suspension of a license to 
trap lobsters.®"* 

The nature and extent of a fishing license de- 
pends on the terms of the particular statute under 
which it is granted, as well as on the terms of the 
license itself.®^ It may be required to be renewed 


every year,®® or may be personal to the licensee 
and not subject to be exercised by an unlicensed 
agent®' Under some statutes it is a misdemeanor 
to assign a fishing license without notice to the fish 
commissioner, and a transfer without giving such 
notice confers no right on the assignee.®® 

§ 37, Fish Wardens and Other Officers 

Statutes frequently provide for the appointment of 
fish wardens and other officers or administrative bodies, 
and such oflicers and bodies may exercise such powers 
as are conferred on them. 

Most fish laws provide for the appointment of 
special commissioners, committees, wardens, or oth¬ 
er officers, and confer powers and duties on them 
in regard to protecting and regulating the fisheries 
under their jurisdiction,®^ and also provide for 
their compensation,'^® and under some statutes a 
penalty is imposed on any person who opposes such 
officers or boards in the discharge of their duties.^i 

Although such officers may exercise such powers 
as are expressly or impliedly conferred on them by 
statute,'^® they must act strictly within the power 


60. Me.—State v, Pulsifer, 152 A. 
711, 129 Me. 423. 

61- Me.—State v. Pulsifer, supra. 
62; Wis.—Olson v. State Conserva- 
tion Commission, 293 N.W. 262, 235 
Wis. 473. 

m Alaslca revenue to be raised by 
act of April 29, 1915, Sess.L.lSlS p 
185, imposing- other and additional 
license taxes on fish traps in Alaska, 
including: tax sued for, was a local 
tax for the support of the territory, 
and was not open to the constitution- 
al objection for want of uniformity 
throug-hout the United States.—Ter¬ 
ritory V. Alaska Pacific Fisheries, 5 
Alaska 325. 

63. Me.—State v. Pulsifer, 152 A. 
711, 129 Me. 423. 

64. Me.—State v. Cote, 120 A. 538, 
122 Me. 450. 

65. Alaska.—Alaska General Fish¬ 
eries V. Smith, 7 Alaska 635. 

Ariz.—Barlow v. Jones, 294 P. 1106, 
37 Ariz. 396. 

Wash.—State ex rei. Campbell v. 

Case, 47 P.2d 24, 182 Wash. 334. 

26 C.J, p 635 note 96. 

66. Fla.—Seott v. Worthington, 187 
So. 369, 136 Fla. 708. 

67. Mawaii.—Territory v. Takanabe, 
28 Hawaii 43. 

63. Wash.—Gerhard v. Worrell, 55 
P. 625, 20 Wash. 492. 

63. R.L—Meunier v. Commissioners 
of Shell Fisheries, 168 A. 907, 54 R. 
I. 12. 

26 C.J. p 635 note 6. 

JOI p^i^bUo waters 

The jurisdictibn of the fisherfes 


commission board extends to ali the 
Public waters of the state or over 
which it has control, notwithstand- 
ing that particular waters are also 
specified.—State v. Dudley, 109 S.E. 
63, 182 N.C. 822. 

Composition of coimnission. 

Under statute providing that divi- 
sion of game and fish under de- 
partment of conserv^ation shall be 
headed by a director and that gover- 
nor shall appoint advisory game and 
i fish commission of five members, di- 
I Vision is not made up of director 
alone, but is composed of director 
and five members, although commis¬ 
sion is designated as “advisory.”— 
Tipton V. Brown, 126 S.W.2d 1067, 
277 Ky. 625. 

PTtnction of govemment 

The statute creating a commission 
of fisheries and relating to conserva- 
tion of fisheries of tidewater Mary- 
land is in relation to a “govem- 
mental function” since conservation 
of fisheries of tidewater Maryland is 
a function of govemment.—Dorsey v. 
Petrott, 13 A.2d 630, 178 Md. 230. 

Ptirpose of statutes creating the 
state game and inland fish commis¬ 
sion and a commission of fisheries 
was to abolish the theretofore ex¬ 
isting conservation commission and 
to substitute two separate commis- 
sions.—Dorsey v. Petrott, supra. 

70ii Mich.—Moore v. W^ayne County, 
51 N.W. 279, 90 Mich. 269. 

26 C.J. p 635 note 7. 

Fees as coinpeiisatioii 
Under a statute providing for the 
taking of soft fish by seine and pro- 
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'viding that such taking must be un¬ 
der the supervision of the game 
warden or one of his deputies, “with¬ 
out expense to the state,” the state 
game warden cannot be required to 
account to the state for fees charged 
for the Services of his deputies in 
such supervision.—State v. Hinshaw, 
198 N.W. 634, 197 lowa 1265. 

Profits 

Where during war, state ofHcials 
permitted state game warden to buy 
fish from fishermen and resell them 
to people, for profit, on his own risk 
and with his own funds, the warden 
couid not be required to account to 
the state for profits, in the absence 
of fraud or discrimination, although 
he shipped fish under tags bearing 
his official title, and wrote letters on 
official stationery.—State v. Hinshaw, 
supra. 

71. Me.—Fossett v. Bearce, 27 Me. 

117. 

72. Tex.—Tuttle v. Wood, Civ.App., 

35 S.W.2d 1061, error refused. 

Authority not tearminated 

Since game and fish commissioner, 
in conducting fishing operations, was 
not agent of commission of public 
safety, abolishing that commission 
did not terminate authority of com¬ 
missioner to conduct fishing opera¬ 
tions.—Lipinski v. Gould, 218 N.W. 
123, 173 Minn. 559. 

Pish guides 

Under some statutes a porson act- 
ing as gtiide of inland fisheries is lia- 
ble to a penalty unless he is reg- 
istered and certified by the commis¬ 
sioners bf ^ch fisheries.—Btate v. 
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conferred,'^^ and they cannot exercise powers which may make reasonable rule$ and regulat i ons/’^ 
are not expressiy or impliedly conferred on tbemJ^ which, of course, must not conflict with existing 
An administrative body or officer of this character legislative enactments;^® but such a body cannot be 


Snowman, 46 A. 815, 94 Me. 99, 80 
Am.S.R. 380. 50 L.R.A. 544. 

Eemoval of office 

Under some statutes, the tidewater 
commissioner’s office need not be per- 
manently established in fixed place 
but is removable by game and fi.sh 
board.—City of Darien v. Clancy, 146 
S-E. 767, 167 Ga. 848. 

Transfer of ftinds 

In statute providing that a per 
cent of game and fish funds, not ex- 
ceeding a certain sum in any fiscal 
year, may be used in Custer State 
Park and be paid out on vouchers ap- 
proved by state park board, word 
“may” is permissive only and leaves 
transfer of funds to discretion of 
game and fish commission.—State ex 
rei. South Dakota Game and Fish 
Commission v. 0’Neiil, 254 N.W. 265, 
62 S.D. 522. 

Under proper statutory authoriza- 
tion. such officers may: 

(1) Employ person to oversee com- 
mercial seining operations.—Depart¬ 
ment of Natural Resources, Division 
of Fish and Game v. Industrial Ac¬ 
cident Commission, 14 P.2d 746, 216 
Cal. 434. 

(2) Establish and maintain a fish 
hatchery.—Cannon v. Montgomery, 
192 S.E. 206. 184 Ga. 588. 

(3) Exercise other powers see 26 
C.J. p 635 note 10-p 636 note 20. 

73. Or.—Monroe v. Withycombe, 165 

P. 227, 84 Or. 328. 

26 C.J. p 636 note 23. 

Cert-ficates of sanitary condition 

Commissioners of shellfisheries are 
not confined in issuing certificates of 
sanitary condition to places where 
shellfish are sold since shellfish 
might have been obtained from pol- 
luted areas.—Meunier v. Commission¬ 
ers of Shell Fisheries, 168 A. 907, 54 
R.I. 12. 

Extending- prohibition 

The statutory provision, prohibit- 
ing sale of “bass” in state, regard- 
less of where taken, evinced legis¬ 
lative intent to confine prohibition to 
sale of bass only and not to dele¬ 
gate to any administrative agency, 
such as state conservation depart- 
ment, authority to extend prohibition 
to other game fish, such as bream 
and crappies, taken in waters with- 
out state.—State v. Vaughan, 4 So. 
2d 9, 241 Ala. 628, denying certiorari, 
App., 4 So.2d 5. 

Statutory fact» 

Whei*e a statute authorizes a cer¬ 
tain finding by the commission, based 
on certain existing material facts, 
an order made by the commission: 
which does not rest pn such au¬ 
thority is a nullity.—Van Camp Sea 


Food Co. V. Newbert, 244 P. 946, 
76 Cal.App. 445, 

74. Ac( 3 .tiisitioii of property 
Statutes being silent on whether 

fish and game commission had pow- 
er of eminent domain for purpose 
of condemning site for fish rearing 
pond, and statutory powers of com¬ 
mission being exercisable without re- 
sort to condemnation, it was pre- 
sumed that legislature intended nec- 
essary property shouid be acquired 
by contract.—State v. Aitchison, 30 
P.2d 805, 96 Mont 335. 

Baying fish 

Statutes did not authorize game 
and fish commissioner to buy fish for 
purpose of reselling them, and a 
complaint seeking to enjoin game 
and fish commissioner from buying 
and reselling fish in open market 
was good against demurrer.—Lipin- 
ski V. Gould, 218 N.W. 123, 173 Minn. 
559. 

Bepositary of funds 

The director of the department of 
conservation was required to collect 
from county, city, and village clerks 
proceeds of fees, fines, and penalties 
collected by them pursuant to fish 
and game codes and turn them over 
to the state treasurer, and it was no 
part of his duties to select a deposi- 
tary for those funds.—People, by 
Barrett, v. Bradford, 22 N.E.2d 691, 
372 111. 63. 

75. N.H.—Musgrove v. Parker, 153 
A. 320, 84 N.H. 560. 

R.I.—Meunier v. Commissioners of 
Shell Fisheries, 168 A 907, 54 R.I. 
12 . 

Wash.—^Vail v. Seaborg, 207 P. 15, 
120 Wash. 126. 

Wis.—Olson V. State Conservation 
Commission, 293 N.W. 262, 235 Wis. 
473. 

26 C.J. p 636 note 24. 

Kearings and detennination of facts 

(1) Granting power to fish and 
game commission to hold hearings 
and determine facts incidental to 
regulation of fishing and to grant 
permits to take and use fish is valid 
as administrative or regulatory pow¬ 
er.—Globe Cotton Oil Mills v. Zeller- 
bach, 252 P. 1038, 200 Cal. 276—Peo¬ 
ple V. Glenn-Colusa Irr. Dist., 15 P.2d 
549, 127 Cal.App. 30. 

(2) The fish and game commission 
cannot be invested with judicial 
functions under some state constitu- 
tions.—^Van Canap Sea Food Co. v. 
State Fish and Game Commissfion, 
243 P. 702,^ 75 CaLApp. 764, followed 
in Stafford Packing Oo. v. Fish and 
Game Commission of State of Cali- 
foVnia, 243 P: 704, 75 CaLApp. 790, 
Pacific Marine Products Co. v. Fish 
and Game Commission of State of 
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California, 243 P. 705, 76 Cal.App. 
791, Southern California Fish Corpo¬ 
ration v. Fish and Game Commission 
of State of California, 243 P. 705, 75 
Cal.App. 792, Dos Angeles Sea Food 
Packing Co. v. Fish and Game Com¬ 
mission of State of California, 243 
P. 705, 75 Cal.App. 793, and Franco- 
Italian Packing Co. v. Fish ajid Game 
Commission of State of California, 
243 P. 705. 75 Cal.App. 794. 
Constitutionality of statutes con- 

ferring judicial power on execu- 

tive officers see Constitutional Law 

§ 173. 

mtent of rule 

Conservation commission rule that 
artificially propagated trout must be 
tagged is intended to protect fish of 
commonwealth and to prevent waste 
of natural resources to detriment of 
the general publie.—Grossman v. 
Hotel Astor, 1 N.T.S.2d 307, 166 Misc. 
80. 

Procedure 

Where no rules of procedure have 
heen prescribed by statute, the ad¬ 
ministrative body is free to make 
its own, provided they are fair and 
reasonable.—Coggeshall v. Harbor 
Commission, 146 A. 482, 50 R.I. 175. 

Trial of basis of order 

Authorized administrative orders, 
auxiliary to purely police legislation 
touching no private rights, are no 
more open to trial of the conditions 
or facts on which they are hased 
than the legislation authorizing 
them.—People v. Soule, 213 N.W. 195, 
238 Mich. 130. 

Wide discreFtioxL 

The legislature has given the board 
of fish commissioners a wide discre¬ 
tion as to the administration of laws 
for the encouragement, promotion, 
and development of fishery interests, 
and the protection, propagation, and 
distribution of fish.—^Weindorf v. 
French, 39 Pa.Dist, & Co. 65, 49 
Dauph.Co. 49. 

76. Ga.—Creed v. State, 159 S.E. 291, 

43 Ga.App. 479. 

26 C.J. p 636 note 25. 

Peoialty 

Regulations of the conservation 
commission fixing size of fish nets to 
be used by licensed commercial fish- 
ermen in outlying waters of the state 
were not in valid on claimed ground 
that commission changed the prior 
law with respect to commercial fish¬ 
ing and indirectly changed the pen- 
alty, since statute speciflcally pro¬ 
vides that the commission cannot 
alter penalty provisions.—Olson v. 
State Conservation Commission, ^93 
N.W. 262i 235 Wis. 473. 
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vested with authority to make riilcs and regulations 
which consdtute an exercise of exclusive legislative 
powers.^^ In making rules and regulations, the 
administrative body miist not be arbitrary or unrea- 
sonable or discriminatoryJ® 

The powers given to a committee under some 
statutes must be exercised by a majority of them.^^ 

In the absence of fraud or corruption the acts 
and decisions of such officers or boards, in regard 
to matters within their powers, cannot be reviewed 
in a collateral proceeding,^! and even on a direct 
proceeding, such act or decision will not be dis- 
turbed where the facts and circumstances warrant 
it.^- It will be assumed that a fish and game com- 
mission will exercise its discretionary power in 
consonance with the legitimate objects toward 
which the legislation was aimed.^^ 

Where injury results to an individual from negli- 
gent or unnecessary and unreasonable action on 
the part of an officer or board, he has a remedy by 
an action at law therefor.^^ A state game warden 
cannot be required to account to the state for funds, 
voluntarily contributed by fishermen, which were 


to be used, and which were used, to improve the 
various public waters in the state for fishing pur- 
poses.^^ A state fish commission cannot be re¬ 
quired by court order to make an order not within 
its powers.®® 

Appointmcnt and removal. Under a statute au- 
thorizing the commissioner of fisheries to appoint 
competent citizens as fish w^ardens, an appointment 
of a fish warden as shown by a card from the fish 
commissioner is sufficient authority for him to act 
as such.®7 Under some statutes, the office of coun- 
ty fish warden is a county office, and cannot be filled 
by an appointment.®® Where the statute is silent 
as to the manner of filling the office after initial 
appointment, it should be filled in the same man¬ 
ner as the initial filling.®^ 

Under some statutes, fish wardens or commis- 
sioners are removable by the appointing power,^® 
and under particular statutes, this removal is at the 
pleasure of the appointing power.^i Under a stat¬ 
ute authorizing removal for cause, whenever the 
executive proposes to act on charges involving mal- 
feasance, misfeasance, or nonfeasance in office, or 


77. lowa,—State v. Van Trump, 275 
N.W. 560, 224 lowa 504. 

Legislative right to empower execu¬ 
tive officers or bodies to administer 
statutes regulating fishing or pro- 
tectmg fish see Constitutional Law 
§ 138 b (4) (e). 

78. Wash.—McMillan v. Sims, 225 
R 240, 129 Wash. 516. 

Particnlar rules held reasonable ' 

(1) Imposition of additional bur- 
dens on licensed commercial fisher¬ 
men.—Olson V. State Conservation 
Commission, 293 N.W. 262, 235 Wis. 
473. 

(2) Regulation limiting the number 
of trap-net licenses to be issued for 
Lake Erie for the year 1936, and for- 
bidding them thereafter.—^Weindorf 

V. Prench, 39 Pa.Dist. & Co. 65, 49 
Dauph.Co. 49. 

(3) Requiring wardens to be in at- 
tendance for commercial fishing, and 
requiring commercial fishermen to 
pay their transportation, board, and 
lodging for a period of not less than 
six days.—State v. Sorenson, 260 N. 

W. 662, 218 Wis. 295. 

(4) Reserving waters for fish 
propagation.—Schmidt v. Gould, 215 
N.W. 215, 172 Minn. 179. 

(5) Rules regulating fishing in 
boundary walers.^State v. Sorenson, 
supra. 

(6) That applicant for certificate 
of sanitary condition must agree to 
handie only shellfish obtained from ! 
areas approved by board and to com- 
ply with rules of board.—Meunier v. / 


I Commissioners of Shell Fisheries, 
168 A. 907, 54 R.I. 12. 

79. Wash.—State ex rei. Bacich v. 

Huse, 59 R2d 1101, 187 Wash. 

75. 

To graut privilege to some persons 
to take food fish and to deny the 
privilege to others similarly situat- 
ed is arbitrary and discriminatory.— 
McMillan v. Sims, 225 P. 240, 129 
Wash. 516. 

80. Me.—Stephenson v. Gooch, 7 Me. 
152, 

26 C.J. p 636 note 26. 

81- Me.—Possett v. Bearce, 27 Me. 
117. 

26 C.J. p 636 note 27. 

S2. Or,—^Williams v. Seufert Bros. 
Co., 188 P. 165, 189 P. 636, 96 Or. 
163. 

R.I.—Meunier v. Commissioners of 
Shell Fisheries, 168 A. 907, 54 

R.L 12. 

26 C.J. p 636 note 19 [b]. 

83. U.S.—Mirkovich v. Milnor, D.C. 
Cal., 34 F.Supp. 409. 

84. Cal.—^Argyropolus v. Barnes, 151 
P. 1156, 28 CaLApp. 254. 

26 C.J. p 636 note 29. 

Acts of deputy 

(1) A deputy commissioner who 
unlawfully confiscates fish in the 
possession of another is liable in 
damages therefor.—Noack v. Zeller- 
bach, 53 P.2d 986, 11 Cal.App.2d 186, 
motion denied 57 P.2d 1390, 14 Cal. 
App.2d 249. 

(2) The fish and game commission- * 
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er was not liable for such damages 
where he did not know of, instruet, 
or ratify deputies’ actions.—Noack v. 
Zellerbach, supra. 

85. lowa.—State v. Hinshaw, 198 N. 
W. 634, 197 lowa 1265. 

86. Cal.—Van Camp Sea Food Co. 
V. Newbert. 244 P. 946, 76 Cal.App. 
445. 

Value of uougame fish 
A riparian owner was not entitled 
to recover from the state game and 
fish commission or its members the 
value of fish taken from lake’ by a 
contractor acting under contract 
with commission to remove nongame 
gross fish from that lake and other 
lakes.—State Game and Fish Com¬ 
mission v. Louis Pritz Co., 193 So. 
9, 187 Miss. 539. 

87. Pa.—Commonwealth v. Stawasz, 
8 Pa.Dist. & Co. 87, 23 Luz.Leg. 
Reg. 309. 

88. Ohio.—State v. Halliday, 55 N.E. 
175, 61 Ohio St. 171. 

15 C.J. p 482 note 23. 

83. W.Va.—State v. Board of Con- 
trol, 100 S.E. 215, 84 W.Va. 417. 

90. ‘^Truless soouer removed” 

Where the tenure of fish commis¬ 
sioners is for a fixed term *‘unless 
sooner removed,” the phrase "unless 
sooner removed” implies power in 
the appointing power to remove.— 
State ex rei. Nagle v. Sullivan, 40 P. 
2d 995, 98 Mont. 425, 99 A.L.R. 321. 

91. Mich.—Portman v. State Fish 
ComYs, 15 N.W. 106, 50 Mich. 
258. 



36 C.J.S. 


FI8H 


§ 39 


which directly reflect on the official or personal in- 
tegrity of the incumbent, notice and an opportunity 
to disprove the charges is necessary.^- An attempt 
to justify a removal by a showing of cause therefor 
is unavailing, as an ex post facto showing of cause 
cannot cure failure to give the necessary notice of 
hearing on such charges.^^ 

Bond. Under some statutes a state game, fish, 
and oyster commissioner is required to give bond 
that he will faithfully perform his duties. The 
commissioner, as principal, and the sureties on his 
bond are charged with notice of his powers, duties, 
and liabilities for the wrongful use of his official 
authority, and the legal effect of his undertaking.^-^ 
Sureties on the bond of a fish commissioner or war- 
den are not liable for his breaches of duty which 
are not covered by the terms of his bond.^5 

Making inforniation public, The purpose of a 
statutory provision prohibiting the fish commission 
from making public certain information received 
from packers of fish is to prevent annoyance and 
injury to those in the industry through exposure of 
their private business affairs.^® 

§38. Penalties 

The penalties which may be Imposed for a violation 
of the fish laws are a matter of statutory regulation. 

The penalties which may be recovered or imposed 
for violations of the fish laws are generally pre- 
scribed by such laws which must not violate con- 
stitutional provisions against excessive fines and 


punishment.^^ These statutes usually provide for a 
specified fine or imprisonment or both or for the 
seizure and sale of vessels or appliances used in 
violation of such laws, see infra § 42. Before a 
penalty can be recovered there must be a striet 
compliance with all the duties enjoined on those 
claiming it.^ 

§ 39. - Right of Aetion and Defenses 

The person who may be entitied to enforce a penalty 
is a matter of statutory regulation. Any matter which 
defeats the right to enforce the penalty is available as a 
defense. 

The person entitied to recover a penalty for a 
violation of the fish laws is determined from the 
language and intent of such laws.- Under some 
statutes an action or prosecution to recover the 
penalty may be brought by a common informer in 
his own name,3 or by the district attorney at the 
instance of the fish and game warden or other offi- 
cer or committee,^ and under other statutes it can 
be instituted only by such officer or committee.® 
In the absence of statutory authority in a local 
body or officer, a violation which is merely a mat¬ 
ter between the state and the guilty parties can be 
prosecuted by the state alone;6 and not by a private 
individual.^ A complaint, in a prosecution by a 
grand juror, for trespassing on another's land for 
the purpose of fishing, need not be brought at the 
request of the owner of the land; nor does it affect 
the case that the person described in the complaint 
as the owner of the land had leased the right of 
fishing to another.S Under some statutes, however, 


92. Mont.—state ex rei. Nagle v. 

Sullivan, 40 P.2d 995, 98 Mont. 

425, 99 A.L.R. 321. 

Wrouffftil removal 

Under a statute authorizing the re¬ 
moval of a county fish warden for 
cause, an order attempting to re¬ 
move one as such officer without 
charges, notice thereof, and oppor¬ 
tunity to be heard is void, entitling 
him to the compensation fixed for 
the office.—^Welch v. Ware, 119 P. 
1080, 161 Cal. 641. 

93. Mont.—State ex rei. Nagle v. 
Sullivan, 40 P.2d 995, 98 Mont. 425, 
99 A.L.R. 321. 

94. On a plea of privllege of such 
sureties to be sued in the county of 
their residence, they are charged 
with notice, when they exedute his 
bond, that the commissioner guar- 
antees the individual members of 
the Public in every county against 
the wrongful acts of himself or his 
deputies.—Boyd v. Genitempo, Tex. 
Civ.App., 260 S.W. 934. 

95. Ariz.—Truog v. American Bond- 
ing Co. of Baltimore, 107 P.2d 203, 
56 Ariz. 269. 


NXJ.—Midgett v. Nelson, 199 S.B. 393, 
214 N.C. 396. 

96. Or.—State ex rei. Veatch v. 
Franklin, 98 P.2d 724, 168 Or. 500. 

97. Me.—Donnell v. Joy, 26 A. 1017, 
85 Me. 118. 

26 C.J. p 636 note 31. 

Punishment in criminal prosecutions 
see infra § 46. 

Applicability of general statute 

(1) The general statute providing 
for the penalty for violating the fish 
laws is inapplicable to an offense for 
which a specific punishment is pro- 
vided.—People v. Schlagel, 206 N.Y.S. 
87, 210 App.Div. 323, affirmed 148 N. 
E. 748, 240 N.Y. 660. 

(2) Where the penalty for a 
specific offense is invalid, the penalty 
provided by the general statute is 
applicable.—Ex parte Brandamour, 
108 So. 895, 91 Fla. 889. 

98. Me.—Campbell v. Burns, 46 A. 
812, 94 Me. 127. 

26 C.J. p 637 note 32. 

S9. Cal.—People v. Tom Nop, 56 P. 

786, 124 Cal. ,150. 

26 C.J. p 637 note 33. 
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1. Me.—^Hancock County v. Eastern 
River Lock & Sluice Co., 16 Me. 
303. 

26 C.J. p 637 note 35. 

2. Me.—State v. Hanna, 58 A. 1061, 
99 Me. 224. 

26 C.J. p 637 note 37. 

3. N.J.—Hoffman v. Peters, 17 A. 
113, 51 N.J.Law 244. 

26 C.J. p 637 note 38. 

4. N.Y.—Roberts v. Hatch, 40 Hun 
53. 

5. Me.—Passe tt v. Geyer, 55 Me. 
160. 

N.J.—Bradford v. De Luca, 103 A. 

692, 90 N.J.Law 434. 

26 C.J. p 637 note 40. 

6. Wash.—Hastings v. Anacortes 

Packing Co., 69 P. 776, 29 Wash. 
224. 

26 C.J. p 637 note 41. 

7. Wash.—Hastings v. Anacortes 

Packing Co., supra. 

3. Conn.—State v. Tumer, 22 A. 542. 
60 Conn. 222. 
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an action of debt for a penalty for catching fish in 
another’s pond can be maintained oniy by the owner 
or lessee of the land under or around the pond.^ 

Defenses. Anything which defeats the right to 
recover the penalty may be set up in defense.^® 
Where, under the statute, in order for a person to 
be guilty of the violation subjecting him to the 
penalty, he musr have acted knowingly, the absence 
of such knowledge is available as a defense.^^ The 
fact that defendant had caught no fish is a defense 
to an action for a penalty for failure to report fish 
caught under a license to fish.^- It is no defense to 
an action to recover a penalty under the fish laws 
that searches and seizures of forfeited property un¬ 
der such laws were not made in the manner pre- 
scribed thereby,i3 or that there has been a criminal 
prosecution for the same offense,especially where 
such prosecution was a nullity, and not a real prose¬ 
cutioni ^ One penalty only may be recovered for 
the same offense,^® and where several join in com- 
mitting it, a recovery and satisfaction against one 
of the offenders has been held to be a bar to an ac¬ 
tion brought against the other; but if they were 
acting severally, each on his own account, it has 
been held that they would be severally liable for the 
penalty, and a recovery from one would not bar a 
judgment against the otheri^ 

§ 40. - Remedies and Proceedings for 

Enforcement 

A civil action is usuaily the proper proceeding to 
enforce a penalty for a violation of the fish laws. 


A proceeding to recover a penalty for violation of 
the fish laws is ordinarily a civil, rather than a 
criminal, proceeding.^^ Under the various fish 
laws, a qui tam action at the instance of an in¬ 
former,^® or an action of debt,-® has been held to be 
a proper remedy. Under some statutes, however, a 
proceeding by an indictment or a complaint -2 
is a proper remedy to enforce such a penalty. 

Pleading. The rules which govern the pleadings 
and proof in actions for penalties generally apply 
in an action to recover a penalty for a violation of 
the fish laws.The declaration or complaint 
should charge the offense at least substantially in 
the terms of the statute imposing the penalty.^^ 
It must also show that the person seeking to main- 
tain the action is clearly within the provision of the 
statute,-5 and must not violate the rules against 
duplicity.^® Intent must generally be directly al- 
leged where it is the essence of the particular of¬ 
fense,27 but not where it can be inferred from the 
act charged.28 A material variance between the 
pleadings and proof is fatal.2® 

Evidcnce. The person who claims the penalty 
must show every fact necessary to constitute the 
offense alleged, and which will entitle him to the 
penalty but where possession of prohibited fish 
during the close season is once shown, it is, under 
some statutes, prima facie proof of a violation of 
the statute, and casts on the possessor the burden of 
showing that his possession is lawful.'3l The rules 
which govern in ordinary civil actions apply to the 
admissibility,32 and weight and sufficiency 33 of the 


9. N.H.—Chase v. Baker, 59 N.H. 
347. 

N.T.—Hili V. Bishop, 17 N.T.S. 297. 
10- N.Y.—People v. Roney, 230 N. 
Y.S. 583, 132 Misc. 746. 

11. K.Y.—People v. Roney, supra. 

12. Wash.—State v. Hoffman, 188 P. 
25. 110 Wash. 82. 

13. Me.—Campbell v. Burns, 46 A. 
812, 94 Me. 127. 

26 C.J. p 637 note 47. 

14. hr.Y.—Rollins v. Breed, 8 N.Y. 
S. 48, 54 Hun 485. 

15. Me.—Thompson v. Smith, 8 A. 

687, 79 Me. 160. 

16. Mass.—Bontelle v. Nourse, 4 

Mass. 431. 

N.Y.—People v. Rohbins, 39 Hun 137. 
26 C.J. p 637 note 50. 

17. Mass.—Boutelle v. Nourse, 4 

Mass. 431. 

18. N.J.—Minard v. Dover, R. & P. 
O. Cas Co., 68 A. 910, 76 N.J.Law 

19: MaSs.tr-Bmrnham v. Webster, 5 

Mass. 266. 


vt. —Drew v. Hilliker, 56 Vt. 641. 

26 C.J. p 637 note 65. 

20. Me.—^Donnell v. Joy, 26 A. 1017, 
85 Me. 118. 

26 C.J. p 637 note 56. 

21. N.H.—State v. Roberts, 59 N. 
H. 484. 

26 C.J. p 638 note 58. 

22. Me.—State v. Hanna, 58 A. 1061, 
99 Me. 224. 

23. Mass.—Brig-gs v. Murdock, 13 
Pick. 305. 

N.Y.—People v. Wolf, 98 N.Y.S. 381, 
112 App.Div. 449. 

24. Mass.—^Watertown v. Draper, 4 
Pick. 165. 

26 C.J. p 638 note 61. 

25i Wis.—State v. Nergaard, 102 N. 

W. 899, 124 Wis. 414. 

26 C.J. p 638 note 62. 

26. N.H.—Purinton v. Lajdd, 58 N.H. 
596. 

26 C.J. p 638 note 63. 

27. Mass.—Atwood v. Caswell, 19 
Pick. 493. 


28. Me.—State v. Huff, 36 A. 1000, 
89 Me. 521. 

29. Offense of assisting in unlaw- 
ful angling is different than offense 
of engaging in unlawful angling-.— 
People v. Roney, 230 N.Y.S. 583, 132 
Misc. 746. 

30. Me.—Thompson v. Smith, 8 A. 
687, 79 Me. 160. 

26 C.J. p 638 note 66. 

Intent need not be shown where 
it is not an essential element of 
the offense alleged. 

Me.—State v. Chadwick, 109 A. 372, 
119 Me. 45. 

Wash.—State .v. Cherry Point Fish 
Co., 130 P. 499, 72 Wash. 420. 

31. Mass.—'Commonwealth v. Sav- 
age, 29 N.E- 468, 155 Mass. 278. 

..26 C.J. p 638 note 67. 

32. Wis.—State v. Nergaard, 102 N. 
W. 899, 124 Wis. 414. 

26 C.J. p 638 note 68. 

33- Vt.—^Payne v. Gould, 52 A. 421, 
74 Vt. 208. 

26 C.J. p 638 note 69. 
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evidence in an action for a penalty under the fish 
laws. The guilt of defendant need not be proved 
beyond a reasonable doubt, a preponderance of the 
evidence being sufficient.^^ 

Trial and jndginent. The usual rules of proce- 
dure which relate to trial in civil actions generally 
apply in this case of actions,such as that the ver- 
dict must be in accordance with the evidence and 
pleadings.^^ The judgment must follow the plead- 
ings and proof, and a material variance therefrom 
is fataL^^ Under some statutes, the judgment for 
the penalty may be enforced by execution against 
the person of defendant,38 or by making it a lien 
on the vessel engaged in the unlawful fishing.39 

Rcvicw, Where a statute prescribes the exact 
form of convictions under the fish and game law, 
in a proceeding before a justice of peace to recover 
a penalty for violation of such law, where neither 
the prescribed form nor court rule require the jus¬ 
tice to return the evidence as part of his transcript, 
a return of such evidence is not a part of the rec- 
ord, and will not be considered by the court on cer- 
tiorari.-^O 

§ 41. - Disposition of Proceeds 

The disposition of the proceeds of a penalty for a 


§ 42 

Violation of the fish laws is a mattcr of statutory regula- 
tion. 

Under the various statutes, the penalties recov- 
ered are to be devoted to a certain fund,^^ or to be 
paid over to certain commissioners or officers,^^ 
or the proceeds thereof divided in specified propor- 
tions between the state, or some local branch there¬ 
of, and the informer or officer securing the appre- 
hension and conviction of the ofifender.^3 

§ 42. Searches, Seizures, and Forfeitures 

Appliances used in violation of the fishing laws 
usuaily, under the various statutea« may be seized and 
forfeited; and, under some statutes, at least if the ap¬ 
pliances are of small value, they may be summarily taken 
or destroyed. 

Under some statutes nets, seines, and other appli¬ 
ances used in violation of the laws regulating and 
protecting fish and fishing rights,-^^ and also the fish 
which are unlawfully taken or possessed,^^ may by 
proper proceedings be searched for, seized and de¬ 
stroyed, or sold by the fish warden, or other proper 
officer, unless the appliances were used pursuant to 
licenses presumabjy issued in good faith.'^® 

A vessel used or employed in violation of the fish 
or oyster laws may, under some statutes, be seized 
and searched, and after proper proceedings be de- 
clared forfeited and destroyed or sold,^^ although 


34. Me.—Campbell v. Burns, 46 A. 
812, 94 Me. 127. 

Wis.—State v. Nergaard, 102 N.W. 

899, 124 Wis. 414. 

26 C.J. p 638 note 70. 

35. Wis.—State v. Nergaard, supra. 

36. Me.—Thompson v. Smith, 8 A. 
687, 79 Me. 160. 

26 C.J. p 638 note 73. 

37. Becovery on another gronnd 

Plaintiff, seeking to recover penalty 

for unlawful angling, could not re¬ 
cover on ground that defendant as- 
sisted in unlawful angling.—People 
V. Roney, 230 N.Y.S. 583, 132 Misc. 
746. 

38- N.Y.—Rollins v. Breed, 8 N.Y.S. 
48. 54 Hun 485. 

39. U.S.—The Tokai Maru, Alaska, 
190 P. 450, 111 C.C.A. 282. certiorari 
denied 32 S.Ct 836, 225 U.S. 703, 56 
L.E(L 1265. 

Alaska.—The Tokai Maru, 4 Alaska 
311. 

26 C.J. p 639 note 75. 

40. N.J.—Minard v. Dover, R. & P. 
O. Gas Co.. 68 A. 910, 76 N.J.Law 
132. 

41. Fla.—Douglas v. Smith, 63 So. 
844, 66 Fla, 460. 

26 C.J. p 639 note 77. 

42. N.Y. — People v. Crennan, 36 N.E, 
187, 141 N.Y. 239. 

43. , 3^y.—Commonwealth v. Drain, 35 
S."W. 269, 99 Ky. 162, 18 Ky.L. 50. 


Mass.—Nye v. Lamphere. 2 Gray 295 
—Vinton v. Welsh, 9 Pick. 87. 

44. N.Y.—Lawton v. Steele. 23 N.E. 

878, 119 N.Y. 226, 16 Am.S.R 813, 
7 L.R.A. 134, affirming 6 N.Y.S. 
15, and affirmed 14 S.Ct. 499, 152 
U.S. 133, 38 L.Ed. 385. 

26 C.J. p 639 note 80. 

“Designed” use 

Under a statute providing for the 
forfeiture of any device or apparatus 
designed to be, and capable of being, 
used to take fish, and which was 
used in committing the oifense, row- 
boats, outboard motor, oars, coats, 
and motor tools used in connection 
with catching fish with set line, 
were "devic^^s" or “apparatus’* “de¬ 
signed” to be, and capable of being, 
used to take fish which were subject 
to forfeiture when used in an illegal 
operation of set line, notwithstand- 
ing that such property was not de¬ 
signed and manUfactui^ed for catch¬ 
ing fish with a set line, the intent 
of the manufacturer being immate- 
rial.—Brucs v. Sibeck, 78 P.2d 741, 25 
Caa.App.2d 691, 

Duty of officers 

Officers in whose pnesence arrestees 
were illegally engaged in fishing with 
set line had duty to arrest such per- 
sons and take possession of property 
being used in commission of the of¬ 
fense and see that it was safely 
c?Lred for until the time of trial as 
ag^nst contention that arrest and 
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seizure of property was unlawful; 
and they had the duty to take pos¬ 
session of boats in the possession of 
such persons for safekeeping in or- 
der to prevent escape and loss of 
boats not only to persons arrested 
but also to the right of the state to 
forfeiture thereof.—Bruce v. Sibeck, 
supra. 

45. Mass.—Dunn v, Lowe, 89 N.E. 
1046, 203 Mass. 616, 133 Am.S.R. 
326. 

Tex.—Raymond v. Kibbe, 95 S.W. 727, 
43 Tex.Civ.App. 209. 

26 C.J. p 639 note 81. 

Pish lawftOly taken cannot be 
seized and sold where possession of 
them was not unlawful.—Hodges v. 
Filstrup, 114 So. 521, 94 Pia. 943. 

46. Or.—^Monroe v. Withycombe, 165 
P. 227, 84 Or. 328. 

47. U.S.—The Bessie Mac., D.C. 
Wash., 21 P.Supp. 220. 

26 C.J. p 639 note 83. 

Power of state legislatore 

The infliction of the penalty of 
seizure and forfeiture of a vessel 
for a violation of valid regulations 
for the operation of such vessel is 
within the power of the state legis¬ 
latore.—Mirkovich v. Milnor, D.C.Cal., 
34 P.Supp. 409- 

Seizure of vessel for violation of 
fisheries law, effected by warden 
posting notice stating that vessel 
was seized and warning all persons 
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ihe owner is not implicated in the offense, and the 
vessei is so employed without his knowledge or con- 
sent;'*S and the seizure may be made after the il- 
legal transaction, although the vessei is not at the 
time engaged in an illegal act.^^ Under some stat- 
utes, however, a vessei cannot be seized and sold 
for fishing on private grounds;^*^ and it has been 
held, that, where the sole purpose of such statute is 
to regulate private interests, and enforce private 
rights of a particular class of persons, it cannot be 
justified under the police power of the state.^^ 

Under some statutes, the validity of which have 
been upheld, there may be a summary taking or de- 
struction of nets, seines, and other appHances of 
small value used in violation of the statutes.^^ Un¬ 
der other statutes, although there may be a seizure 
of a vessei or an appliance without a warrant,^^ 
the destruction or confiscation can be made only 
after proper judicial proceedings,^^ within the time 
fixed by statute, or if no time is fixed, within a rea- 
sonable time after the seizure and it has been 


held that the legislature cannot authorize the con¬ 
fiscation or destruction, especially where the prop- 
erty is of great value, without such a hearing.55 
A statute, providing that fishing equipment illegal- 
ly used shall be forfeited and shall be seized and 
sold under the direction of the court in which the 
forfeiture is declared, contemplates an executive 
seizure, and the phrase “under the direction of the 
court^^ means that only the sale shall be made un¬ 
der the direction of the court. 

Judicial proceedings for the confiscation of fish¬ 
ing appliances used illegally are civil in nature.58 
Under some statutes providing that appliances used 
illegally in fishing “shall’^ be confiscated to the 
state, on a finding that the appliances were being so 
illegally used, the court must order such confisca¬ 
tion, and it has no discretion in the matter.^® The 
conviction of a fisherman for fishing without a li- 
Cense, being a proceeding in personam, does not op¬ 
erate as a forfeiture of a vessei used by him, since 
the procedure therefor is in rem.^O Under a stat- 


to keep off, was sufficient to g^ive 
court jurisdiction to enforce forfei¬ 
ture, notwithstanding- captain was 
thereafter allowed to sleep on vessei. 
—The M. & M., 8 Alaska 17. 

4S. Va.—Boggs V. Commonwealth, 
76 Va. 989. 

Wash.—State v. Umaki, 174 P. 447, 
103 Wash. 232. 

26 C.J. p 639 note 84. 

49. N.J.—Day v. Compton, 37 N.J. 
Law 514, 

50. Conn.—Doolan v. The Grey- 
hound, 66 A. 511, 79 Conn. 697. 

26 C.J. p 640 note 86. 

51. N.T.—Colon v. Lisk, 47 N.E. 
302, 153 N.Y. 188, 60 Am.S.R. 609, 
affirming 43 N.Y.S. 364, 13 App.Div. 
195. 

52. Fla.—Bruce v. Malloy, 7 So.2d 
123. 

26 C.J. p 640 note 92. 
isruisauce per se 

(1) Mere possession of trap and 
gill nets is not a nuisance per se, 
hut the legislature may decree that 
possession under certain circumstanc- 
es is a Public nuisance and authorize 
summary abatement.—Allen v. Math- 
er, 30 K.Y.S.2d 76, affirmed 30 N.Y.S. 
2d 112, 262 App.Div, 940. 

(2) Under Conservation Law, 
which must be strictly construed, 
the proyision that any net prohibited 
by law to be possessed, set, or used 
in any waters of the state or the 
shores or islands thereof, is declared 
to be a Public nuisance and may be 
seized, abated, and destroyed by any 
game protector, two elements are es- 
sential to constitute a '‘public nui¬ 


sance,*" first, the net must be prohib¬ 
ited by law, and secondly it must be 
possessed, set, or used in any wa¬ 
ters of the state or the shores or is¬ 
lands thereof,—Allen v. Mather, su¬ 
pra. 

53. Conn.—Ely v. Bugbee, 98 A. 121, 

90 Conn. 584, L.R.A.1916P 910. 

La.—Nugent v. McCurdy, 6 La.App. 

615. 

Ui New York, under Conservation 
Law provision authorizing seizure 
and abatement of any net prohibited 
by law to be possessed, set, or used 
in any waters of the state or shores 
or islands thereof, special game pro¬ 
tector did not have authority under 
a warrant, authorizing search of 
owner's dwelling, to seize fishtrap 
nets found in owner's barn.—^Allen 
V. Mather, 30 N.Y.S.2d 76, affirmed 
30 N.Y.S.2d 112, 262 App.Div. 940. 

54. U.S.—The Bessie Mac., D.C. 

Wash., 21 F.Supp. 220. 

26 C.J. p 640 note 94. 

Petition alleging that a purse seine 
net “is and was at all times herein 
mentioned an appliance used for the 
taking of fish” and was used in vio¬ 
lation of specified section of Fish 
and Game Code, constituted a suffi¬ 
cient allegation that net was ille¬ 
gally used to catch fish so as to state 
a cause of action for forfeiture of 
net.—Moore v. Purse Seine Net, 118 
P.2d 1, 18 Cal.2d 835, prior opinion 
105 P.2d 919, prior opinion, App., 98 
P.2d 766. 

niegality of seine 

Whether seine is legal or illegat 
mesh, licensed or unlicensed, is ques- 
tion of fact for court, and conserva¬ 
tion agents cannot determine whether 
seines used are of illegal mesh, 
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censed or unlicensed.—^Nugent v. Mc¬ 
Curdy, 6 La.App. 615. 

Frocess 

Judgment refusing to forfeit fish- 
erman*s boat for fishing during 
closed season on petition by fishing 
inspector for forfeiture was void, 
where no Service was had.—State v. 
Fishing Appliances, 16 P.2d 822, 170 
Wash. 426. 

55. Conn.—Ely v, Bugbee, 98 A. 121, 
90 Conn. 584, L.R.A.1916F 910. 

26 C.J. p 640 notos 95, 96. 

56. U.S.—^Ashon v. Board of Comrs. 
for Protection of Birds, Game & 
Fish, C.C.La., 185 F. 221, appeal 
dismissed 33 S.Ct. 775, 229 U.S. 606, 
57 L.Ed. 1348. 

26 C.J. p 640 note 97. 

57. Alaska,—U, S, v. One Floating 
Fish Trap, 7 Alaska 334. 

58. Appeal 

(1) State may appeal from an ad¬ 
verse final order.—State v. Cramer, 8 
P.2d 1004, 167 Wash. 159. 

<2> Where order, providing for for¬ 
feiture of fishing devices unlawfully 
used, allowed owner thirty days from 
entry of th,e order to assert owner- 
ship of the property, and ownership 
was not asserted until after expira- 
tien of that period, the judge was 
without power to reopen the order 
whiclx had become a “final judgment.'* 
—Bruce v. Malloy, Fla., 7 So.2d 123. 

59. CDucltisioii that confiscation. 
would. he unjnst was not binding on 
appellate court, although state failed 
to except to such finding.—State v. 
Mavrikas, 269 P. 805, 148 Wash, 651. 

60: U.S,—Tha Bessie Mac., D.Cl. 
Wash., 2J. E.aupj),.220j 
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ute providing that, when any illegal or illegally used 
fishing device is found in the waters of the state, 
and the owner thereof shall not be known to the 
officer finding the same, such officer shall immedi- 
ately procure an order forfeiting such device, where 
the owner of the device escaped and was not ap- 
prehended by the officer, the conviction of the own¬ 
er of the device is not a condition precedent to a 
forfeiture thereof.^l 

Under some statutes, the procedure for the con- 
demnation and sale of boats, seines, nets, and traps 
employed in violation of the fish laws is required to 
be under the rules of admiralty.^- Under an ad- 
miralty rule providing that ali informations and 
libels of information on seizures for any breach of 
the laws of the United States shall state the place 
of seizure, whether it be on land, or on the high 
seas, or on navigable waters within the admiralty 
and maritime jurisdiction of the United States and 
the district within which the property is brought 
and where it then is, a libel of information not con- 
taining such requisites must be dismissed.^^ 
been held that, before the court will allow a release 
of the res under stipulation, as permitted by ad¬ 
miralty rules, either an affidavit of merits must ac- 
company the application for appraisement and re¬ 
lease, or a petition for a hearing before the court, 
to determine from the facts produced whether there 
is reasonable cause to believe that there is a defense 
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on the merits, a mere statement by claimant that he 
believes he has a good defense being insufficient.^^ 
After a vessel is brought into the custody of the 
United States marshal by proper admiralty proc- 
ess, any irregularity in the initial seizure is imma- 
terial and waived by the filing of a claim or an- 
swer.65 To authorize a condemnation of property 
seized by the administrative officers as forfeited, 
the evidence of a violation of the law must be ciear 
and convincing, although proof beyond a reasonable 
doubt is not necessary.®® 

Liahilify for wrongful Seizure. A person whose 
property is illegally seized may replevy it from the 
officer seizing it,®^ or, if it has been illegally de- 
stroyed, he may have an action for its value.®^ In 
such case, the burden is on defendant to prove a 
justification,®^ and the officer cannot justify his acts 
under a statute which has been repealedA<^ A depu- 
ty fish commissioner who arrests a person on the 
charge of illegal fishing and, as authorized by stat¬ 
ute, seizes the boat and net so employed is not per- 
sonally liable for seizure of the evidenceJ^ He is 
responsible, however, for the care of the property 
while in his custody, and he may be required to re- 
spond in damages for injury resulting to it by rea^ 
son of his negligenceJ- Where a fish warden act- 
ed in good faith in seizing fishing appliances which 
he considered were being operated in violation of 
law, it has been held that he was not liable to puni- 


61. Fla.—Bruce v. Malloy, 7 So.2d 
123. 

62. Alaska.—XJ. S. v. One Fish Trap, 
7 Alaska 215. 

63. Alaska—U. S. v. One Floating 
Fish Trap, 7 Alaska 334. 

-64. Alaska.—U. S. V. One Fish Trap, 
7 Alaska 215. 

65. Alaska.—The M. & M., 8 Alaska, 
17. 

66. Alaska.—U. S. v. The Pacific, 7 
Alaska 260. 

Bvidence held to estahlish that ves¬ 
sel was being used to fish for salmon 
for commercial purposes in waters 
closed to such fishing, and hence was 
subject to forfeiture under statute. 
—The M. & M., 8 Alaska 17. 

•67. Cal.—Silva v. MacAuley, 26 P.2d 
887, 135 Cal.App. 249, rehearing de- 
nied 27 P.2d 791, 135 Cal.App. 249. 

68. La.—^Nugent v. McCurdy, 6 La. 
App. 615- 

26 C.J. p 640 note 98. 

Oonversion 

(1) Officer illegally seizing crabs 
was guilty of conversion, and plain- 
tiff was entitled to their market value 
. at the time of seizure, with interest. 


—Silva V. MacAuley, 26 P.2d 887, 
135 Cal.App. 249, rehearing denied 
27 P.2d 791, 135 Cal.App. 249. 

(2) Where seizure of fishtrap nets 
by special game protector was illegal 
from its inception, so that conver¬ 
sion was accomplished at the time 
of seizure, demand for return of 
trap nets was not “condition prece¬ 
dent” to an action for conversion.— 
Allen V. Mather, 30 N.Y.S.2d 76, af- 
firmed 30 N.T.S.2d 112, 262 App.Div. 
940. 

Erroneous holding of gnilt 

Deputy fish and game commission- 
ers’ liability for illegal seizure of 
plaintiffs’ crabs was not afCected by 
fact that justice of peace, after seiz¬ 
ure, erroneously held plaintiffs’ truck 
driver guilty of misdemeanor in 
transporting crabs.—Silva v. MacAu¬ 
ley, 26 P.2d 887, 135 Cal.App. 249, re¬ 
hearing denied 27 P.2d 791, 135 Cal- 
App- 249. 

Indlvidtial UahiUty 

Liability of deputy fish and game 
commissioners acting alone in illegal 
seizure of truckload of crabs, was in- 
dividual and personaL—Silva v, Mac¬ 
Auley, supra. 

Value 

To prove compensatory damages, it 
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is proper to prove the value of the 
articles seized when they were pur- 
chased and to prove the time when 
they were purchased, so as to show 
what the reasonable depreciation, if 
any, would be.—Lilly v. Bronson, 177 
So. 218, 129 Fla 675. 

69. Cal.—Silva v. MacAuley, 26 P. 

2d 887. 135 Cal.App. 249, rehearing 

denied 27 P.2d 791, 135 Cal.App. 

249. 

70. Me.—Staples v. Peabody, 22 A. 

113, 83 Me. 207. 

7L Wash.—Douglas v. Mack, 118 P. 

2d 171, 10 Wash.2d 682. 

72. Officer held not liable 

Where a state deputy fisheries com¬ 
missioner arrested owner of fishing 
net and boat on charge o-f illegal 
fishing and seized net and boat, and 
net was cleaned and stored and boat 
was placed in a loft, and, following 
dismissal of charge against owner, 
net and boat were tendered to her 
and tender was rejected, owner was 
not entitled to recover under evidence 
for alleged loss of fisLmg net and 
boat on ground that net and boat ten¬ 
dered to her were not in as good con¬ 
dition as at time of seizure.—^I>oug- 
las V. Mack, supra. 
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tive or exemplary damagesJ^ 

§ 43. Criminal Prosecutions 

Prosecutions for violations of fish laws must he in 
accordance with the governing statutes. 

The question of criminal liability and prosecu- 
tions for a violation of the fish laws depends on the 
language of the particular statute^ and the prosecu- 
tion must proceed in accordance with the governing 
statute,including the court before which the pros- 
ecution should be brought ^5 and the person or offi- 
cer who may or must institute the proceedings-'^® 
Such offenses are rendered indictable under some 
statutes by a refusal to pay the penalty assessed by 
the magistrate or justice of the peaceJ'^ Parties 
concurring in a violation of the statute may be pros- 
ecuted togetherJ^ A proceeding to deprive a per¬ 
son of a fishing privilege granted by the state is 
not, in its nature, criminal, so as to make an order 
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to produce papers against the owner thereof uncon- 
stitutional.'^^ 

§ 44. - Indictment, Information, or Com- 

plaint 

An indictment, Information, or complaint should al¬ 
lege with certainty ali the essentiai elements of the of¬ 
fense. 

An indictment, Information, or complaint, for a 
violation of the fish laws should allege with cer¬ 
tainty ali the essentiai elements of the offense de- 
fined by the statute under which it is drawn,^^ in¬ 
cluding, where this is essentiai, the time and place 
of the offense.S^ An indictment or complaint 
charging the offense in the language of the stat¬ 
ute,or in the language of the statute and regula- 
tion which defines it,^^ is ordinarily sufficient; 
but the precise words of the statute need not be em- 
ployed if words of like import are used, and ali 
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73. Fla.—Lilly v. Bronson, 177 So. 
21S, 129 Fla. 675. 

74. Mass.—Commonweaith v. Howes, 
169 N.E. 806, 270 Mass. 69. 

26 C.J. p 641 note 1. 

Xiaws of anotlier state cannot be 
invoked to show that fishing with 
nets in Ohio River is not permitted. 
—State V. Pyles, 176 N.E. 97, 38 Ohio 
App, 380. 

75. Va.—Morgan v. Commonweaith, 
35 S-E. 448, 98 Va. 812, 

26 C.J. p 641 note 2. 

Jurisdiction of justices of the peace 
of prosecutions under fish laws see 
Criminal Law § 125 bw 
Venue of prosecutions under fish laws 
see Criminal Law § 185. 

76. Me.—State v. Giles, 64 A, 619, 
101 Me. 349. 

26 C.J. p 641 note 3. 

77- Pa.—Commonweaith v, Boett- 
cher, 10 Fa.Dist, 101, 24 Pa,Co. 456, 
10 Kulp 155. 

26 C.J. p 641 note 4. 

78- Mass.—Commonweaith v. Weath- 
erhead, 110 Mass. 175. 

79- CaL—Paiadini v. San Francisco 
Super. Ct., 173 P. 588, 178 CaL 369. 

sa Tenn.—State v. Hutton, 290 S. 

W. 380, 155 Tenn. 55. 

26 C-J. p 641 note 8. 
dose se&Bon 

(1) Reference in complaint charg¬ 
ing illegal fishing, to period between 
two hOiUrs after sunset and one bour 
before sunrise, during which fishing 
was prohibited, as “close season,” 

vroper,—State v. Waite, 166 A. 
4, 10§ VL 265- , 

(2) f Indictment for violating fish- 
ing laws need not specify what was 

season for fishing in parti cil¬ 
lar county.—Home State, 153 S.H 
749, 170 Ga. 638. ; 


Portion of stream 

Indictment charging defendants 
with fishing in named stream within 
named county was sufficient without 
naming portion of stream.—Horne 
V. State, supra. 

81. Alaska.—U. S. v. Libby, McNeill 
& Libby, 7 Alaska 356. 

Cal.—Ex parte Berto, 235 P. 735, 
195 Cal. 774. 

Fla.—Lehman v. Sawyer, 143 So. 310, 
106 Fla. 396—McLeod v. Johnson, 
143 So. 303, 106 Fla. 307—Ex parte 
Brandamour, 108 So. 895, 91 Fla. 
889. 

Ga.—Creed v. State, 159 S.R 291. 43 
Ga.App. 479—Hawthorne v. State, 
158 S.E. 66, 43 Ga.App. 86. 

Ind.—State v. Davis, 136 N.E. 843, 
192 Ind. 423. 

Tex-—Tayior v. State, 102 S.W.2d 
219, 132 Tex,Cr. 58. 

26 CJ. p 641 note 9. 

Catching fish 

Where fishing in closed season is 
an offense, the complaint need not 
allege that accused “did catch’^ fish. 
—State V. Parker, 167 A. 854, 132 
Me. 137. 

mdictments, informations, or com- 
plaixLts held safflcient in prosecutions 
for: 

(1) Dynamiting fish. 

Ind.—Voyles v. State, 165 N.E. 322, 
200 Ind. 531. 

Tex.—Shipp v. State, 232 S.W. 840, 
89 Tex.Cr. 584. 

(2) Fishing during closed season. 
—Gamp v. State, 130 S.E. 606, 34 

i Ga.App. 591. 

(3) Illegally taking commercial 
sponges.—^Lipscomb v. Gialourakis, 
133 So. 104, 101 Fla. 1130, followed in 
Lipscomb v. Kaloroukas, 133 So. 107, 

= 101 Fla- 1137. 
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(4) Illegally transporting fish or 
shellfish.—Ex parte Makings, 253 P. 
918, 200 Cal. 474—26 C.J. p 641 note 
9 [b] (1). 

(5) Other offenses.—State v. Dyer,- 
100 S.W.2d 653, 171 Tenn. 66—26 C. 
J. p 641 note 9 [b]. 

XTnlaxirfully 

Where the word “unlawfully*' is 
not a part of the description of the 
statutory offense, the complaint need 
not use such word in describing it. 
—State V. Parker, 167 A. 854, 132 
Me. 137. 

82. Me.—State v. Parker, supra. 

26 C.J. p 642 note 10. 

Fishing in particnlar rivers prohih- 
ited 

Where the statute makes it unlaw- 
ful to fish for the market in certain 
designated rivers, the omission to 
charge that defendant fished for the 
market in one or more of such riv¬ 
ers is fatal.—State v, Hutton, 290 
S.W. 380, 155 Tenn. 65. 

Name of landowner 

Indictment for hunting or fishing 
on lands of another without permis- 
sipn should give name of landowner, 
—^Hawthorne v. State, 158 S.E, 66, 43 
Ga.App. 86. 

83. Cal.—Ex parte Berto, 235 P. 735, 
195 Cal. 774. 

Me^^—State v. Munsey, 96 A, 729, 
114 Me. 408. 

Mo.—State v. McMurray, 284 S.W. 
806, 314 Mo. 567. 

Or.—State v. Shaw, 29 P. 1028, 22 Or. 
287. 

Tex.—Butler v. State, 299 S.W. 420, 
108 Tex.Cr. 177. 

31 C.J. p 716 note 21 [a]. 

84. U-S.^-Canoe Pass Packing Qp. v. 
U. S-; C,C,A.Ai6Usfca, 270 F. 533. 
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the facts which constitute the offense are stated.^5 
Matters which are unnecessary and are mere sur- 
plusage need not be averred.^S Exceptions and 
provisos which form a part of the definition of the 
offense must be negatived,87 but other exceptions, 
whether contained in the same or other statutes, 
which are mere matters of defense need not be an- 
ticipated and negatived by allegations in the indict- 
ment or complaint.^^ The indictment or complaint 
shouid not charge defendant disjunctively or a;lter- 
natively in such a manner as to leave it uncertain as 
to what is relied on as the accusation against him.^® 

Issties, proof, and variance. Questions relating 
to the issues, proof, and variance in a prosecution 
for a violation of the fish laws are governed by the 
rules which apply in criminal prosecutions general- 
ly.^^ In accordance with such rules the offense 
must be proved as charged,^! and defendant is enti- 
tled to an acquittal if there is a material variance 
between the allegations in the indictment or com¬ 
plaint and the proof as to some matter which is le- 


gally essential to the charge but not where there 
is no variance or it is an immaterial one.^2 Where 
a person prosecuted for unlawful fishing admits the 
use of an unlawful device, he cannot at the same 
time contend that the statute forbidding such device 
was not violated because the fish taken were not 
game or food fish-^^ 

§ 45. - Evidence 

The rules as to evidence applicable to criminal cases 
generally are applicable to prosecutions for violations of 
fish laws. 

Except in so far as governed by special statute,^^ 
the rules of evidence which govern in criminal 
prosecutions generally, apply in a prosecution for a 
violation of the fish laws,^® as to burden of proof, 
presumptions,^^ and the admissibility,^^ and weight 
and sufiiciency ^ of the evidence. As in other crim¬ 
inal prosecutions, in order to convicc defendant, the 
jury must be satisfied from the evidence, beyond a 
reasonable doubt, of his guilt,2 and this may be es- 


85. Ark.—Sherrill v. State, 106 S.W. 
967, 84 Ark- 470—Richardson v. 
State, 91 S.W. 768, 77 Ark. 321. 

88. Me.—State v. Parker, 167 A. 854, 
132 Me. 137. 

26 C.J. p 642 note 12, 

87. Tex.—Duncan v. State, 37 S.W.2d 
1030, 118 Tex,Cr. 133. 

26 CJ. p 642 note 13. 

ZInacting' clause 

Exceptions not contained in the en- 
acting- clause need not be negatived. 
—People V. Lewis, 198 N.W. 957, 227 
Mich. 343. 

88. Ala.—^Newby v. State, 108 So. 
272, 21 Ala.App. 353. 

Mich.—People v. Lewis, 198 N.W. 

957, 227 Mich. 343. 

26 C.J. p 642 note 14. 

89. Tex.—Turbyville v. State, 39 S- 
W.2d 66, 118 Tex.Cr. 35. 

26 C.J. p 642 note 15. 

90. Cal.—People v. Haagen, 72 P. 
836, 139 Cal. 115. 

Mich.—People v. Neal, 106 N.W. 857, 
143 Mich. 271. 

91. Tex.—Gill V. State, 76 S.W. 575, 
45 Tex.Cr. 256. 

26 C.J. p 643 note 20. 

Hegativing exceptions 

State must prove that fish were not 
taken within prescribed exceptions.— 
Newby V. State, 108 So. 272. 21 Ala, 
App. 353. 

PoUution. of stream 

In a prosecution for polluting a 
stream, it must be shown that the 
stream is suitable for breeding-them 
or was inhabfted hy them at such a 
time. Evidence which did not con- 
nect the oil deposited by dSf^dant 
at a place named, with the stream 
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named in the indictment, is insufR- 
cient.—^Neptune v. State, 200 P. 1008, 
20 Okl.Cr. 54. 

92. Alaska.—U. S. v. Libby, McNeill 
& Libby, 7 Alaska 356. 

26 C.J. p 643 note 21. 

93. Mass.—Commonwealth v. Hodg- 
kins, 49 N.E. 97, 170 Mass. 197. 

26 CJ. p 643 note 22. 

94. Pa.—Commonwealth v. Allen, 36 
Pa.Super. 220—Commonwealth v. 
Kenney, 32 Pa.Super. 544. 

95. R.L—State v. Sheehan, 66 A- 
66, 28 R-I. 160. 

26 C.J. p 643 note 24. 

96. Mich.—People v. Neal, 106 N.W. 
857, 143 Mich. 271. 

Notice issued by commouwealth 
In prosecution for taking clams 
from proscribed area, notie e issued 
by commonwealth that such area was 
contaminated was evidence of truth 
of facts therein stated.—Common¬ 
wealth V. St. John, 159 N.E. 599, 261 
Mass. 510. 

97. Ind.—^Voyles v. State, 165 N.E. 
322, 200 Ind. 531. 

Pa.—Commonwealth v. Locher, 24 
Pa.Dist. 532, 42 Pa.Co. 290, 31 Lanc. 
L.Rev. 290. 

26 O.J. p 643 note 27 . 

98. La.—State v. Guidry, 76 So. 849, 
142 La 441. 

26 C.J. p 643 note 28. 

99. Ga—Hom^ V. Stato, 153 S.E. 
749, 170 Ga 638. 

Mass.—Commonwealth v. St. John, 
159 N.E. 599, 261 Mass. 519. 

26 C,J. p 644 note 29- 

l>ead , 

Where defendant assisted in drain- 
ing pond for purpose of taking fish 
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in violation of statute, fish which 
died because of lack of water were 
“taken*" by defendant within statute, 
and hence admission of evidence 
tending to show number of fish yrhich 
died from lack of water after pond 
was drained was not error.—State v. 
Searles, 184 A. 701, 108 Vt. 236. 
Evidence held inadmissible or excitu 
sion thereof proper 

(1) In prosecution for possession- 
of short lobsters, inquiries regardingr 
the weight of lobsters as legislature 
had furnished explicit method of 
measurement to determine legal size 
of lobsters.—State v. Morton, 130 A^ 
352, 125 Me. 9. 

(2) Questions concerning season of 
the year when the short lobster.s 
were found.—State v. Morton, supra^ 

1. Ga.—^Horne v. State, 153 S.E. 749, 
170 Ga. 638—Ahl v. State, 4 S.E. 
2d 692, 60 Ga.App. 629—Phillips v. 
State, 1 S.R2d 225, 59 Ga.App. 468 
—Williamson v. State, 198 S.E. 563, 
58 Ga.App. 387—Evans v. State, 
167 S.E. 724, 46 Ga.App. 342—Wade 

V. State, 161 S.E. 269, 44 Ga.App. 
243. 

Ky.—Little v. Commonwealth, 158 S. 

W. 2d 955, 289 Ky. 475—Reed v. 
Commonwealth, 158 S.W.2d 389, 
289 Ky. 173. 

N.J.—^Williams v. Biggs, 175 A. 362, 
12 N.J.Misc. 833, affirmed 187 A. 
199. 117 N.J.Law 240. 

Tex.—Duncan v. State, 37 S-W.2d 
1030, 118 Tex.Cr. 133—Meyer v. 
State, 279 S.W. 464, 103 Tex.Cr. 
14. 

26 C.J. p 644 note 30. 

2. Tex.—Wa4e v. State. 94 SW.2d. 
460, 130 Tex.Cr. 350. 

26 C.J. p 644 note 32. 
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tablished by circumstantial evidence.^ Where a 
prima facie case is made out against defendant, as 
wbere, tinder some statutes, he is shown to have 
bad possession of prohibited fish,^ or an illegal de- 
vice,^ the burden is on him to adduce evidence of 
his matters of defense.® 

§ 46. - Trial, Punishment, and Review 

The general rules as to trial in criminal casea are 
applicable. Statutes denouncing fish offenses usually 
prescrfbe the punishment therefor, but, in the absence 
of such provision, the general statutes providing for the 
punishment of offenses are applicable. 

The rules which govern trials in other criminal 
cases apply to the trial of a criminal prosecution 
for a violation of the fish laws, such as with regard 


to the instructions,^ questions of law and fact,® and 
the verdict and findings.^ In the absence of a ne- 
cessity for special findings the verdict may be gen¬ 
eral,and special findings when given are not con- 
clusive unless responsive.^^ 

Punishment. The punishment for violations of 
the fish laws is generally prescribed by the statutes 
creating the offenses but even independently of 
such statutes defendant may be committed until 
payment of a fine as in other prosecutions.l® 
Where the fish law prescribes no punishment,or 
where the punishment therein prescribed is inval- 
id,^® defendant may be punished under a general 
statute relating to offenses of the same grade. 


FISHEBY. See Fish § 1. 

FISHG-ARTH. A dam or weir in a river for tak- 
ing fish.l 

FISHMEN. A term constmed from its eontert as 
meaning fishermen who go out to the fishing grounds 
in small boats and bring in their catch to be dis- 
posed of by sale to a fish company whieh paeks the 
fish and prepares them for open mai-ket.^ 

FISHWAY. See Fish § 1. 


FISK. In Scoteh law, the fiscus or fise; the reve- 
nue of the erown.® 

FISSURE. A narrow opening made by the part- 
ing of any substanee; a cleft, as a fissure of a 
roek.^ As a mining term see the C.J.S. title Mines 
and Minerals § 3, also 40 C.J. p 743 notes 7, 8. 

FISTUCA or FESTUCA. In old English law, the 
rod or wand, by the delivery of which the property 
in land was formerly transferred in making a feoff- 
inent; called also ^'baculum,” “virga," and “fustis."® 


3. Mo.—State v. McMurray, 284 S. 
W. 806, 314 Mo. 567. 

Tex.—Springer v. State, Cr., 5 S.W. 
2d 150—Schweinle v. State, 4 S.W. 
2d 976, 109 Tex.Cr. 411. 

26 C.J. p 644 note 33. 

Corpns delicti may be proved by 
circumstantial evidence.—Newby v. 
State, 108 So. 272, 21 Ala.App. 353. 

4. Hawaii.—Territory v. Hoy Chong? 
21 Hawaii 39. 

R. I.—State V. Sheehan, 66 A 66, 28 
R.I. 160. 

5. Pa.—Commonwealth v. Shupp, 15 
Pa,Dist. 631, 32 Pa.Co. 178. 

e. Hawaii.—Territory v. Hoy Chong, 
21 Hawaii 39. 

Pa.—Commonwealth v. Beilstein, 29 
Pa.Super. 373. 

26 C.J. p 644 note 36. 

7. Ind.—State v. Liowder, 153 N.E. 
399, 190 Ind. 234. 

Miss.—Ray v. State, 132 So. 755, 
159 Miss. 887. 

S. C.—State V. American Agricultural 
Chemical Co., 118 S.EL 535, 125 S. 
C. 270. 

Tex.—^Pope v. State, 26 S.W.2d 635, 
114 Tex.Cr. 551. 

26 aJ. p 644 note 38. 

8. Ala.—^Williams v. State, 133 So. 

736, 24 AlaApp. 225, certiorari 

denied 133 So. 737, 222 Ala. 584, 


followed in Raley v. State, 133 
So. 925, 24 Ala.App. 676, and Rus¬ 
so V. State, 133 So. 926, two cases, 
24 Ala.App. 680. 

Ky.—Little v. Commonwealth, 158 S. 

W.2d 955, 289 Ky. 475. 

Mass.—Commonwealth v. St. John, 
159 N.E. 599, 261 Mass. 510. 

Mo.—State v. McMurray, 284 S.W. 

806, 314 Mo. 567. 

26 C.J. p 644 note 39. 

9. Md.—Dean v. State, 56 A. 481, 98 
Md. 80. 

Directed verdict 

Motion for directed verdict of not 
guilty properly denied in view of the 
evidence of defendant^s guilt.—Reed 
V. Commonwealth, 158 S.W.2d 380, 289 
Ky. 173. 

Pinding held suppo rted by evidence 

N.J.—^Williams v. Biggs, 175 A. 362, 
12 N.J.Misc. 833, affirmed 187 A. 
199, 117 N.J.Law 240. 

Number of short lobsters 

A finding by the jury of a definite 
number of short lobsters in posses¬ 
sion of accused is not necessary, as 
any number would justify verdict 
of guilty, and number justified by 
evidence fixes penalty which court 
must impose.—State v. Morton, 130 
A 352, 125 Me. 9. 
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10. Md.—Dean v. State, 56 A. 481, 98 
Md. 80. 

26 C.J. p 644 note 41. 

11. Mo.—State v. Gilmore, 42 S.W. 
817, 141 Mo. 506. 

26 C.J. p 645 note 42. 

12. Md.—Dean v. State, 56 A. 481, 
98 Md. 80. 

26 C.J. p 645 note 45. 

13- Md.—Dean v. State, supra. 

26 C.J. p 645 note 46. 

14. Pia.—Douglas v. Smith, 63 So. 
844, 66 Fla. 460—Stinson v. State, 
58 So. 722, 63 Pla. 42. 

Md.—Dean v. State, 56 A 481, 98 Md. 
80. 

15. Pla.—State ex rei. Cray v. Stout- 
amire, 179 So. 730, 131 Pla. 698. 

1. Black L.D. 

2. Fla.—Ricou v. Crosland, 88 So. 
380, 381, 81 Fla. 574. 

3. Black L.D. 

Generally nsed of the personal es- 
tate of a rebel which has been for- 
feited to the crown. — Black L.D. 

4. U.S. — L. EL Waterman Co. v. Por- 
syth, C.C.N.Y., 121 P. 107, 108. 

“Fissure vein“ see the C.J.S. title 
Minos and Minerals § 3, also 26 C. 
J. p 645 note 13. 


5. Black JmD. 
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FISTULA--FIT 


FISTTJIiA. A reed; a pipe.6 In tlie civil law, a 
pipe for eonveying waterJ In the pathologieal 
sense, a narrow passage or dnct, formed by disease 
or injury, leading from an abscess to a free snrface, 
or fumisbing an abnormal means of egress from 
some normal cavity, as in vesieovaginal fistula.^ 

FIT. 

As a Nonn 

Adaptedness; adjustment; tbe quality, state, or 
manner of being fitted, as of dress to tbe wearer.^ 
In medieal jnrisprudence, a stroke of disease; a 
sudden and violent attaek of a disorder;^® an at- 
tack or spasm of muscular eonvulsions, generally 
attended witb loss of self-control and of eonscious- 
ness; particularly, sueh attaeks as occnr in epilepsy; 
also, in a more general sense, the period of an acute 
attaek of any disease, pbysieal or mental, as, a fit 
of insanity.^^ Also, in tbe plural, a laymen’s term 

for epilepsy. 12 

As a Verb 

Fumisbing a tbing suitable for tbe use of anotb- 
er; to furnisb witb tbings proper or necessary; to 
make suitable; to prepare.i^ In its preterit form, 
tbe Word bas been beld synonymous witb ^^calculat- 
ed”i^ and ^^eapable” see 12 C.J.S. p 1115 note 24. 

Fitting. In tbe partieipial form, tbe word bas 
been beld synonymous witb ^^capable” see 12 C.J.S. 
p 1115 note 24. Used as a verbal noun, tbe common 


understanding of tbe term is anytbing employed in- 
fitting up permanently, used generally in tbe plural, 
in tbe sense of fixtures, taekle, apparatus, equip- 
ment; anytbing used in fitting up, espeeially, in tbe 
plural, necessary fibxfcures or apparatus;!^ auxiliary* 
parts, as of a boiler, or tbe small separately made 
parts of a maebine; tbe fittings of a room; gas 
fittings; bieyele fittings.i® In a partieular eontext, 
tbe term has been beld not to include furniture.i'^ 

Phrases employing the word are set out in tbe- 
note.i^ For otber phrases employing tbe word as 
to wbieb more reeent American adjudications bave 
not been found see 26 C.J. p 646 notes 36-42. 

As an Adjective 

It has been said tbat the term was ancientry de- 
fined as in eorrespondence witb some otber tbing,!^ 
but tbat in modern times it is properly used to im- 
port a number of sbades of meaning,2<5 under par¬ 
tieular eireumstanees having tbe significance eitber 
of an existing capaeity or of a eapacity tbat may be 
eonsummated by furtber aetion.^i In modern use, 
it has been defined as meaning adapted to an end, 
objeet or design; suitable by nature or by art; 
suited by character, qualities, eireumstanees, educa- 
tion, ete., qualified; competent; worthy;22 ade- 
quate; conformed to a Standard of duty or taste; 
eongruous.23 It has also been defined or construed 


6. Century D. 

7. Black L.D. 

8. Century D. 

“Plstnla in ano” is a generic term, 
whereas “blind internal fistula in 
ano” is a specific term; the term 
“fistula in ano” is incomplete, where¬ 
as “blind internal fistula in ano” is 
complete, but the general descrip- 
tion includes the specific.—Brown v. 
Hebb, 175 A. 602, 605, 167 Md. 535, 
97 A.L,R. 366. 

9. Webster New Int.D. 
la Webster New Int.D. 

11. Black L.D. 

“Fit of mania” see the C.J.S. title 
Insane Persons § 1, also 32 C.J. p 
615 note 98 [a]. 

12. Cal.—^Westphall v. Metropolitan 
Life Ins. Co., 151 P. 159, 162, 27 
CahApp. 734. 

“Faintlng fits” 

Eng.—Shilling v. Accidental Death 
Ins. Co., 1 F. & F. 116, 121. 

13. Mass.—^Ware v. Gay, 11 Pick. 
106, 109. 

26 C.J. p 646 notes 33-35. 

14. Colo.—Polly V. People, 108 P.2d 
220, 223, 107 Colo, 6. 

15- XJ.S.—Bloom V. Locke, Cust. & 
PatApp., 69 F.2d 113, 116. 


Ga.—Brown v. State, 42 S.E. 795, 116 
Ga. 559, 560. 

“As the fittings of a chnrch or stndy” 

Ga.—Brown v. State, 42 S.E. 795, 116 
Ga. 559, 560. 

16. U.S.—Bloom V. Locke, Cust. & 
Pal.App., 69 F.2d 113, 116. 

17. U.S.—Howe & Rogers Go. v. 
Lynn, C.C.A.N.Y., 71 F.2d 283, 284. 

la Phrases nsing the verb 

(1) “Fit out a vessel,” as distin- 
guished from “build a vessel” see 12 
C.J.S. p 377 note 34. 

(2) “Fitting glasses,” as meaning 
fitting them to the eyes as well as to 
the face.—Rowe v. Standard Drug 
Co., 9 N.E.2d 609, 614, 132 Ohio St. 
•629. 

Phrases using the verbal noim 

(1) “Any meter . . . and any 

fittings for the gas.”—Hughes v. Lit- 
tle, 3 T.L.R. 14, 15. 

(2) “Fittings for measuring the 
amount of the gas.”—Gaslight, etc., 
Co. V. Hardy, 17 Q.B.D. 619. 

C3) “Fittings”, for waterworks.— 
Grand Junction Waterworks Co. v. 
Rodocanachi, 1904, 2 K.B. 230, 233. 
19. Md.—Powell V. State, 18 A.2d 
587, 589, 179 Md. 399. 

Use in third century 

“It seems that this word was the 
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subject of discussion many centuries 
ago. In fact, as early as the end o*f 
the third century ‘fit’ was defined as 
‘in eorrespondence with some other 
thing.’ ”—Ballabanos v. State, 15 
Ohio App. 520, 521, 522. 

20- Okl.—Thomas v. State, 244 P. 
816, 34 Okl.Cr. 49. 

21- U.S.—U. S. V. Nomel Products 

Co., D.C.N.Y., 41 F.2d 544, 545. 

22. Ark.—Logan v. State, 234 S.W. 
493, 494, 150 Ark. 486. 

Md.—Powell V. State, 18 A.2d 587, 
589, 179 Md. 399. 

Similarly enpressed 

“Adapted to an end, aim, work, or 
design; competent; qualified.”—U, 
S. V. Nomel Products €o., D.C.N.Y., 

41 F.2d 544, 545. 

23. U.S.—U. S. V. Nomel Products- 

Co., supra. 

Similarly expressed 

(1) “Conformahle to a Standard of 
right, duty, or appropriateness.”— 
Powell V. State, 18 A.2d 587, 589, 
179 Md. 399. 

(2) “Suitable to a Standard of du¬ 
ty, propriety or taste.”—Meyer v. 
Board of Public Works of City of 
Los Angeles, Cal.App., 125 P.2d 50, 
5}6. 
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•as meaning appropriate; suitable;^^ befitting;^^ 
3 )roper ;26 also in a state of preparation; ready; as 
if; all but; well It has been said that the 

term implies adaptation, competenee^ or, frequently, 
confonnity to a Standard,-^ and, by eontext, it has 
been beld to imply an intention for a partieular 
use.-^ 

The term has been held eqniTalent to, or synony- 
mons with, “adapted ^^appropriate,”^! “de- 

signed” see 26 C.J.S. p 1238 note 9^, “prepared,’'^^ 
^‘proper ,’^^2 and “suitable.”34 Jt ]ias also been dis- 
tinguisbed from ^^appropriate,” “proper,” and “suit- 

able.”35 

Phrases employing the word are set ont in 
the note.35 For other phrases as to which more re- 
eent adjudieations have not been found see 26 C.J. 
p 646 notes 19-31. 

TIT FABBICAiroO rABEB.37 


FITFUL. Irregularly variable; spasmodie.^s 

FITNESS. Adaptedness; serviceableness; suita^ 
bie; the quality of being suitable and adapted to 
the performance of eertain duties; the quality or 
state of being fit; also use; utility.39 applied 
to the eligibility of a person for a partieular Serv¬ 
ice, the term includes ambition, diseretion, disposi- 
tion, energy, habits, industry, kno^wdedge of human 
nature, shrewdness, suitable physieal presenee, and 
tact,^o an(j }ias been distinguished from “merit.”^! 
As subject of warranty in sales of personal proper- 
ty see the C.J.S. title Sales §§ 325, 326, also 55 C.J. 
p 750 note 39-p 758 note 7. 

FITZ. A l^orman word, meaning “son .”^2 

FIVE. Four and one added; one more than four.43 

phrases employing the word are set out in the 
note.^^ 


J54. U.S.—U. S. V. Nomel Products 
Co., D.C.N.T., 41 P.2d 544, 545. 
Md.—Powell V. State, 18 A-2d 587, 
580, 179 Md. 399. 

Ofcl.—Whisnant v. State, 264 P. 837, 
839, 39 Okl.Cr. 214. 

26. Md.—Powell V. State, 18 A-2d 
587, 589, 179 Md. 399. 

2a Md.—Powell V. State, supra. 

27. U.S.—U. S. V. Nomel Products 
Co.. B.C.N.T., 41 P.2d 544, 545. 

28. Ark.—Logan v. State, 234 S.W. 
493, 494, 150 Ark. 485. 

29k Ark.—Logan v. State, supra, 
sa Ofel.—Thomas v. State, 244 P. 
816, 34 Okl.Cr. 49. 

31. Ark.—Logan v. State, 234 S.^W. 

493, 494, 150 Ark. 486. 

Okl.—^Thomas v. State, 244 P. 816, 
34 Okl.Cr. 49. 

32. Okl.^—Thomas v. State, supra. 

33. Ark.—Logan v. State, 234 S.W. 
403, 494, 150 Ark. 486. 

K.C.—^Hanes v. Southern Public Util¬ 
ities Co., 131 S.E. 402, 406, 191 N.C. 
1*3. 

34. U.S.—Oil Seeds Pressing Co. v. 
U. S., C.C.N.Y., 114 F. 793. 

Ark.—4Logaii v. State, 234 S.W. 493, 

494, 150 Ark. 486. 

Cai.^—Meyer v. Board of Public 
Works of City of Los Angeles, 
App., 125 P.2d 50, 56. 

Okh—Whisnant v. State, 264 P. 837, 
839, 39 OkLCr. 214—Thomas v. 

State, 244 P. 816, U Okl.Cr. 49. 

35. Ark.—^Logan v. State, 234 S.W. 
493, 494, 150 Ark. 486. 

36. «Pit for" 

(1) As meaning intended for.— 
Dickerson v. State, 255 S.W. 873, 874, 
161 Ark. 60. 

(2> As distlnguish^ from mere 
adaptability.—Milliner v. State, 243 


S.W. 861, 862, 154 Ark. 608—Neal v. 
State, 242 S.W. 578, '579, 154 Ark. 
>24—Logan v. State, 234 S.W. 493, 
494, 150 Ark. 486. 

Other phrases constmed 

(1) “Fit for distillation." 

U.S.—U. S. V. Prussing, D.C.Ill., 27 
F.Cas.No. 16,095, 2 Biss. 344. 

Ark.—Logan v. State, 234 S.W. 493, 
494, 150 Ark. 486. 

Okl.—Whisnant v. State, 264 P, 837, 
839, 39 Okl.Cr. 214—Thomas v. 

State, 244 P. 816, 34 Okl.Cr. 49. 

(2) “Fit for the purpose intend¬ 
ed.”—Roby Motors Co. v. Harrison, 
139 So. 686, 688, 19 tLa.App. 659— 
Standard Motor Car Co. v. St. Amant, 

I 134 So. 279, 282, 18 LaApp. 298. 

! (3) “Fit for use for beverage pur- 

S poses.” 

U.S.—Luppino V. U. S., C.C.A.Wash., 
65 F.2d 687, 688—Burtnett v. U. 
S., C.C.A.Kau„ 62 F,2d 452, 455— 

U. S. V. Nomel Products Co., D.G. 
N.Y., 41 F.2d 544, 54,6—Hawthorne 

V. U. S., C.C.A.Md., 37 P.2d 316, 
318—Blaine v. U. S., C.C.A.Tex., 
29 P.2d 651, 6*53. 

Mont.—State v. Miller, 220 P. 97, 98, 
69 Mont. 1. 

N.Y.—Boliver v. Monnat, 238 N.Y.S. 

616, 620, 135 Misc. 446. 

Ohio.—Mahood v, Caldwell, 169 N.E. 
317, 320, 33 Ohio App. 292. 

37, A maxim meaning “The law 
presumes that a workman becomes 
an expert by a long continued exer- 
cise of his partieular vocation.”— 
Morgan Leg.Max, 

38. Webster New Int.D- 
“Pitfnl acts of ownership" 

Ark.—Connerly v. Dickinson, 99 S.W. 
82, 83, 81 Ark, 258, 261. 

33. N.Y.—People v. Knauber, 67 N. 
Y.S. 782, 783, 27 Misc. 253. 
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Phrases constmed 

(1) “Fitness for police duty,” as 
meaning the ability to discharge 
with average efficiency the duty of 
the grade to which the member of 
the police force belongs. 

Cal.—Brooks v. Pension Board of 
City of Alameda, 85 P.2d 956, 958, 
30 Cal.App.2d 118. 

Wash.—Clark v. Board of Police 
Pension Fund Com’rs of City of 
Yakima, 66 P.2d 307, 310, 189 

Wash. -555. 

(2) “General fitness.”—^Application 
of Brennan, 243 N.Y.S. 705, 714, 230 
App.Div. 218. 

(3) “Reasonable fitness.”—Garnett 
V. Phoenix Bridge Co., C.C.Pa., 98 P. 
192, 195—52 C.J. p 1186 note 97. 

40. N.Y.—People v. Knauber, 57 N. 
Y.S. 782, 783. 27 Misc. 253. 

41. N.Y.—People v. Knauber, 60 N. 
Y.S. 298, 300, 43 App.Div. 342— 
People V. Knauber, 57 N.Y.S. 782, 
783, 27 Misc. 253. 

42. Black L.D. 

TTsed in law and genealogy 

As Fltzherbert, the son of Her- 
bert; Fitzjames, the son of James; 
Fitzroy, the son of the king. It was 
originally applied to illegitimate 
children.—Black 'LuD. 

Phrase constmed 

“Fitz en ventre sa mere,” as mean¬ 
ing a child unborn.—^Burrill ‘ IaD. 

43. Webster New Int.D, 

44. Phrases constmed 

(1) “Five and one-half consecutive 
Work days.”—Crevisour v. Hendrix, 
136 S.W.2d 404, 410, 234 Mo.App. 
1012. 

(2) “Five and one per cent.”—Citi- 
zens^ State Bank v. Ghambers,; 106 
N.W. 692, 694, 129 lowa 414. , 



FIX 


56 C.J. S. 

TIX. 

In General 

A Word variously defined as meanii^ to decide 
definitely, to settle*,^^ to detenmne;^® to direct 
without variation;^'^ to establisli invariably;^^ to 
fasten;'^^ to fasten immovably; to make firm, sta- 
ble, or fast; to set or place permanently*,®® to ^ve 
permanenee to something, especially as it already 
cxists;^^ to make permanent something tbat is un- 
settled;-'^- to make sure;^3 to name;^^ to secure 
from displacement;55 to settle permanently.56 

The word is sometimes used in a broad sense and 
sometimes in a narrow sense.®'^ It is sometimes used 
in the sense of “allow,”^^ and the right to 
may include the right to '‘increase/’ although the 


ordinary meaning of is to make permanent 

something that is unsettled.^^ Whiie, properly 
speaking, it does not mean "pay/^ it is not infre- 
quently used to convey sueh meaning.®^ The term 
implies finality, and, in the absenee of qualifying 
words, preeludes the idea of variableness or alter- 
ation.61 In a particular connection, it may imply 
the establishment of a definite rate,^^ but the pow- 
er to “fix^^ does not include the power to fix a fee 
at one time and arbitrarily to change it at another 
where eontract rights are involved.63 

The term has been held eqnivalent to, or synony- 
mous with, ^^adjust,”®^ “eonfirm,”®^ ^^declare’’ see 
26 C.J.S. p 40 note 12, ^‘define^^ see 26 C.J.S. p 678 
note 97, ^^delimit,” “determine,^^ ^limit,” “place, 
“set,”^^ and “settle and has been eompared 


(3) ‘'Five burners.*’ 

Nev.—Virginia City Gas Co. v- Vir¬ 
ginia City, 3 Nev. 320, 321. 

Tex.—0’Connor v. Towns, 1 Tex. 107, 

109. 

(4) “Five days before.”—State v. 
Gasconade County Ct, 33 Mo. 102. 

(5) “Five days’ written notice.’*— 
Lesk V. London & Lancashire Indem- 
nity Co., 18 N.Y.S.2d 219, 220, 173 
Misc. 512. 

(6) “Five dollar bili,” defined as a 
bank bili for the payment of five dol- 
lars.—Johnson v. State, 45 S.E. 960, 
962, 119 Ga. 257—-Allen v. State, 12 
S.E. 651, 86 Ga. 399, 400. 

(7) “Five-eighths of those voting 
on the Question.''—Powerg v. Village 
of Chisholm, 178 N.W. 607, 608, 145 
Minn. 308. 

(8) “Five-mile act,” an act of par- 
liament, directed against noncon- 
formists, and passed in 1665, where- 
by nonconformist ministers who re- 
fused to take the oath of nonresist- 
ance were prohibited from coming 
within five miles of any corporate 
town, or other place, where they had 
preached or lectured since the pass- 
ing of the act of oblivion in 1660. It 
■was nullified by the act of 1689.— 
Black 'L.D. 

(9) “Five per cent grade,” as 
meaning a rise of five feet in a hun- 
4red feet, said to be an easy, safe, 
a.nd practicable grade for all kinds 
of travel.—Alexandria v. M;organ's 
■Lrouisiana & T. R. & S* S. Co., 33 So. 
^5, 69, 109 La. 50. 

(10) “Fiv^e per cent interest."— 
Xiedford v. Hartford F. Ins. Co., 161 
IlLApp. 233, 240. 

(11) “Five-ply built up,” a term 
Telating to rooflng material ' and 
meaning that the rolls of material, 
±hirty-six inches wide, were to be 
laid across the sheathing with seven- 
teen irwihes^ exposed and ninetoen 
inches covered and that after 


base sheet was laid asphalt was to 
be applied to its surface and another 
sheet laid thereon and the process 
was to be repeated nntil the required 
number of plys had been laid.—West 
Bros. V. Pierson, L.a.App., 2 So.2d 71, 
•74. 

(12) “Five-twenty bonds,” as a 
term applied to certain United States 
bonds from the fact that they were 
redeemable after five, but were not 
payable until twenty, years after a 
given date.—Morgan v. U. S., CtCl., 

5 S.Ct. 5SS, 589, 113 U.S. 476, 497, 
28 U-Ed. 1044. 

(13) “Five years of Service in a 

position or positions.”—Brown v. 
Sturgeon, 287 N.W. 834, 836, 227 

lowa 136. 

(14) “Within five days.”—Davis v. 
Preston, 20 S.W.2d 723, 724, 230 Ky. 
716. 

45. Ga.—^Culberson v. Watkins, 119 
S.E. 319, 322, 156 Ga. 185. 

Mont.—In re McLure’s Estate, 220 
P. 527, 530, 68 Mont. 556. 

26 C.J. p 647 notes 62, 71, 

46. Ga.—Culberson v. Watkins, 119 
S.E. 319, 322, 156 Ga. IS-o. 

Mont.—In re Mcl4ure’s Estate, 220 P. 

527, 530, 68 Mont. 556. 

26 C.J. p 647 note 63. 

47. La.—Durnford v. Patterson, 7 
Mart. 460, 463, 12 Am.D. 614. 

Mo.—Rackliff v. Peters, 115 S.W. 503, 
504, 136 Mo.App. 168. 

48. La.—Durnford v. Patterson, 7 
Mart. 460, 463, 12 Am.D. 514. 

49. Colo.—Smith-Brooks Printing 

Co. V. Young, 85 P.2d 39, 41, 103 
Colo. 199. 

50. Cal.—Dougherty v. Austin, 28 
t>. 834, 29 P. 1092, 10^9, 94 Cal. 601, 
16 L.R.A l6l. 

Similarly expressed 

“To make fast, firm, or iminov- 
able.”—^^Logansport: & W. V. Gas Co. 
V. Peru, C.C.In<L, 89 P. 185, 187. 

51. Colo;—Smith-Brooks Printing! 

m 


Co. V. Young, 85 P.2d 39, 41, 103 
Colo. 199. 

58. N.C.—Kendall v. Staftord, lOl S. 

E. 15, 17, 178 N.C. 461- 

53. Ga.—Culberson v. Watkins, 119 
S.E, 319, 322, 156 Ga. 185. 

26 C.J. p 647 note 69. 

54. Va.—Commonwealth v. Rose, 
168 S.E. 356, 160 Va. 177. 

55. Colo.—Smith-Brooks Printing 
Co. V. Young, 85 P.2d 39, 41, 103 
Colo. 199. 

56. Te.x.—Huck v. Gaylord, 50 Tex. 
578, 582. 

57. Mo.—Gist V. Rackliffe-Gibson 
Constr. Co., 123 S.W. 921, 926, 224 
Mo. 369. 

58. Dak.—Polk V. Minnehaha Coun¬ 
ty, 37 N.W. 03, 94, 5 Dak. 129, 

Mo.—Gist V. Rackliffe-Gibson Constr. 
Co., 123 S.W. 921, 926, 224 Mo. 369. 

59. NC.—Kendall v. Stafford, 101 S- 
E. 15, 17, 178 N.C. 461. 

60. Tex.—McCauley v. Cross, Civ. 
App., 111 S.W. 790, 791. 

61. Ga.—Culberson v. Watkins, 119 
S.E. 319, 322, 156 Ga, 185. 

62. NY.—^Morse v. Delaney, 218 N. 
Y.S. 571, 577, 128 Misc. 317. 

63. Mo.—Baynes v. Bank of Caruth- 
ersviRe, App., 118 S.W.2d 1051, 
1053. 

64. Tex.—Longview v. Capps, Civ. 
App., 123 SW. 160, 162. 

65. Colo:—Smith-Brooks Printing 
Co. V. Young, 85 P.2d 39, 41, 103 
Colo. 199. 

66 . Colo.—Smith-Brooks Printing 
Co. V. Young, supra. 

67. Colo.—Smith-Brooks Printing 
Co. V. Young, supra, < 

lowa.—Lynch v. Nugont, 46 N.W. 61^ 
63, 80 lowa 422. 
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with, or distinguished from, ^^counsel” see 20 C.J.S. 
p 715 note 79, ^^define,”®^ “establish” see 30 C.J.S. 
p 1232 note 37, and “regnlate.^^®^ 

Phrases employing the word are set out in tlie 
note."0 For other phrases for whieh more reeent 
adjudications have not been fonnd see 26 C.J. p 647 
notes 77-85. 

Fixed 

A term of no teehnieal signifieanee,'^^ whieh im- 
ports eertainty and definiteness both as to obliga- 
tion and amount,'^^ denotes predetermination, estab- 
lishment, and a degree of constancy and invariabil- 
ity whieh excludes subservienee alone to mere oeca- 
sion,'^3 and has been defined as meaning established; 
firm;'^^ fastened;'^^ finally determined upon;'^^ im - 
movable; secnrely plaeed; nnalterable;'^^ last- 


ingj^^S liquidated or rendered certain;79 of an es- 
tablished, unehanging, permanent character 
tled.Sl Sometimes it is used in the sense of “al- 
lowed.”S 2 In shipping, the term is sometimes 
roughly nsed as eqnivalent to “closed,’^ “not free,'’’ 
and “tied np.”^3 

“Fixed” as exeluding grace see Bilis and notes g 
257. 

The term has been held synonymons with “esti- 
mated” see 31 C.J.S. p 184 note 62, and “settled;”^^ 
and has been distinguished from “definite” see 26 
C.J.S. p 679 note 25, “inchoate,” or “in the process 

of beeoming.”S5 

Phrases employing the word are set ont in the 
note.^s For other phrases for whieh more reeent 
adjudications have not been found see 26 C.J. p 


Tex.—Lon^iew v. Capps, Civ.App., 
123 S.W. 160, 162. 

68. Colo,—Smith-Brooks Printing 

Co. V. Young-, 85 P.2d 39, 41, 103 
Colo. 199. 

69. Cal.—Dougherty v. Austin, 2S P. 
834, 29 P. 1092, 1099, 94 Cal. SOI, 
16 ‘L.R.A. 161. 

Kan.—^Higgins v. Mitchell County, 51 
P. 72. 73, 6 Kan.App. 314. 

>r.Y.—Morse v. Delaney, 218 N.Y.S. 
571, 577, 128 Misc. 317. 

70. Phrases using* “fix” 

(1) “Pix a compensation.” 

Or.—Plagg V. Coiumbia County, 94 
P. 184, 186, 51 Or. 172. 

Va.—Commonwealth v. Rose, 168 S, 
E. 356, 160 Va. 177. 

(2) “Pix and proscribe.*’—Smith- 
Brooks Printing- Co. v. Young, 85 P. 
2d 39, 41. 103 Colo. 199. 

(3) “Pix it up with you.'*—Shaw 
V. Bubier, 109 A. 373, 374, 119 Me. 83. 

(4) “Pix maximum rates.”— 
Hutchins Mut. Ins. Co. of District of 
Coiumbia v. Hazen, 10'5 P.2d 53, 55, 
70 App.D.C. 174. 

(5) “Pix the fees.”—Baynes v. 
Bank of Caruthersville, Mo.App., 118 
S.W.2d 1051, 105‘3. 

(6) “Pix the salary.”—^Kendall v. 
Stafford, 101 S.E. 15, 17, 17S N.C. 
461. 


Phrases nsing' “fixing’* 

(1) " ‘Pixing* . . . of the as- 

sessment . . . upon the stock- 

holders.”—Mathers v. Citizens’ Bank¬ 
ing Co. of Eastman, 158 S.E. 455, 457, 
43 Ga.App. 260. 

(2) “Pixing prices” as violating 
due process guaranty see Constitu- 
tional Liaw §§ 690-696, and specifical- 
ly as to manu fac turer*s fixing prices 
to be charged on resale by his ven- 
dee see the C.J.S. title Monopolies § 
51, also 41 C.J. p 140 note 80—p 143 
note 28. 

71. U.S. — ^Richichi v. James B. 

Drake & Sons, B.C.Me., 280 P. 421, 
42'5. 

72. N.J,—Commercial Casualty Ins. 
Co. V. State Board of Tax Appeals, 
194 A. 390, 391, 119 N.J.Law 94. 

7a. lowa.—State v. Blecha & Owen 
Transfer, 239 N.W. 125, 128, 213 
lowa 1269. 

Minn.—State v. Boyd Transfer & 
Storage Co., 209 N.W. 872, 874, 168 
Minn. 190. 

74. Ariz.—Yavapai County v. Ste- 
phens, 177 P. 261, 262, 20 Ariz. 115. 

Cal.—San Prancisco Pioneer Woolen 
Factory v. Brickwedel, 60 Cal. 166, 
177. 

75. U.S.—^National Candy Co. v. Mil- 
ler, Mo., 160 F. 51, 56, 87 C.O.A. 
207. 


81. Ala.—Youngblood v. State, su¬ 
pra. 

26 C.J. p 647 note 93. 

82. Ariz.—Daggs v. Phoenix Nat. 
Bank, 53 P. 201, 204, 5 Ariz. 409. 

26 C.J. p 647 note 95. 

83. U.S.—Richichi v. James B- 
Drake & Sons, D.C.Me., 280 P. 421, 
425. 

84. N.Y.—Casler v. Connecticut 
Mut. 'L. Ins. Co., 22 N.Y. 427, 429. 

85. U.S.—Helvering v. McGIue*s Es- 
tate, C.C.A., 119 P.2d 167, 170. 

86. “Fixed asset” 

(1) Defined as an asset whieh is 
essential to the continuance of the 
undertaking and the proper operation 
of the business.—Ruden v. City of 
Platte, 252 N.W, 32, 35, 62 S.D. 175. 

(2) As comprising those assets 
whieh are held for the purpose of 
conducting a business, in contradis- 
tinction to those assets whieh the 
proprietor holds for the purpose of 
converting into cash, and they in¬ 
clude real estate, buildings, raachin- 
ery, and stock of other companies 
where this is held as a permanent 
investment for the purpose of con- 
trolling the activities of a subordi- 
nate company.—Rathborne v. Collec¬ 
tor of Internal Revenue, 200 So. 149, 
1'5'3, 196 Da. 795. 

Other phrases constmed 

(1) “Fixed and certain liabilities.** 
—National Commercial Title & Mort- 
gage Guaranty Co. v. City of New- 
ark, 11 A.2d 759, 763, 18 N.J.Misc. 
186. 

(2) “Fixed and definite salaries" 
see Definite 26 C.J.S. p 680 note 37. 

(3) “Fixed and prescribed,” as 
compared with “found and deter¬ 
mined,” see 36 C.J.S. p 767 note 63(3). 

(4) “Fixed as to liability.”—In re 
Beechwaod, D.C,N.J., 36 P.Supp. 140, 
142. 


(7) “To fix the compensation of,” 
as implying discretionary power to 
regulate such compensation. 

Cal.—Kacsur v. Board of Trustees of 
South "Whittier Elementai*y School 
Dist., App., 109 P.2d 731, 736. 

N.Y.—^Abrams v. Da Guardia, 21 N. 
Y.S.2d 891, 893, 894, 174 Misc. 421. 

(8) “To fix value of,” as equiva- 
lent to “to ascertain value of.”— 
State ex rei. Ambrose v. Trimble, 263 
S.W. 840, 842, 304 Mo. 533. 

(9) “Regulate and fix wages.”— 
Morse v. Delaney, 218 N.Y.S. 571, 577, 
128 Misc. 317. 


76. N.Y.—People v. Nassau County, 
104 N.Y.S. 353, 355, 54 Misc. 323. 

77. U.S.—^National Candy Co. v. Mil- 
ler, Mo., 160 P. 51, 56, 87 C.C.A. 
207. 

Ariz.—Yavapai County v. Stephens, 
177 P. 261, 262, 20 Ariz. 115. 

78. Ala.—Youngblood v. State, 100 
So. 87, 88, 19 Ala App. -561. 

79. Okl.—Oklahoma Cotton Grow- 
ers’ Ass’n v. Groff, 275 P. 1032, 
1036, 135 Okl. 285. 

80. Ala—Youngblood v. State, 100 
So. 87, 88, 19 AlaApp. 561. 
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36 C. J. S. FIX—FIXATUB SOLO, SOLO CEDIT 

647 note 98-p 648 note 36. fized.^7 

riXATIOISr. The act of fizing; the state of being FIXATTTE SOLO, SOLO CEDIT.s^ 


(5) “Fixed by law.” | 

U.S.—U. S. Fidelity & Guaranty Co. ' 

V. Guenther, Ohio, 50 S.Ct. 165, 166, 
2S1 U.S. 34, 74 L.Ed. 683, 72 A.L. 
R. 1064. 

Ala.—Stone v. State ex rei. Goetz, 
App., S So.2d 20S, 209. 

Mass.—McCarthy v. City of Malden, 
22 X.E.2d 104, lOS, 303 Mass. 563. 
X.J.—Maxwell v. Board of Com’rs of 
City of Wildwood, 168 A. 143, 144, 
111 N.J.Law ISl—Holloway v. 
Board of Com’rs of Borough of 
Haddonfield, 160 A. 682, 683, 10 N. 
J.Misc. 704. 

Tenn.—Hunter v. Western & South¬ 
ern Indemnity Co., App., 92 S.W. 
2d 878, 879, 19 Tenn.App. 589. 

(6) “Fixed canon of interpreta- 
tion,” defined as a canon of inter- 
pretation so firmly established as to 
have become a fixed rule of law.— 
McLaughlin v. Collins, Colo., 125 P. 
2d 633, 636. See generally the C.J.S. 
tities Contracts § 294, Statutes § '311, 
also 59 C.J. p 943 note 29-p 944 note 
49, and Wills § 589, also 69 C.J. p 50 
note 90-p 52 note 25. 

(7) “Fixed capital reserves,’' as in- 
cluding the depreciation reserve and 
the reserve for amortization of in- 
tangible capital.—Lindheimer v. Illi¬ 
nois Bell Telephone Co., 111., '54 S.Ct. 
658, 663, note, 292 U.S. 151, 78 L.Ed. 
1182. 

(8) “Fixed charge.” 

"IMd.—Fleet-McGinley Co. v. Bothwell, 
122 A. 202, 203, 143 Md. 324— 
Standard Printing & Publishing Co. 
V. Bothwell, 122 A. 195, 198, 143 
Md. 303, 31 A.L.II. 1269. 

Mo.—Smith v. Smith, 233 S.W. 183, 
186, 289 Mo. 405. 

(9) “Fixed contractual liability.”— 
Commercial Casualty Ins. Co. v. 
State Board of Tax Appeals, 194 A. 
■390, 391, 119 N.J.Law 94. 

(10) “Fixed, contractual right.”— 
Shanik v. White Sewing Mach. Cor¬ 
poration, Del.Ch,, 15 A.2d 169, 17’3. 

(11) “Fixed conviction of guilt 
‘arising out of the evidence,’ ’’ see 
■Conviction 18 C.J.S. p 99 note 17. 


I (12) “Fixed erane,” described as 
one in which the Central post or piv- 
ot is firmly fixed in a permanent po- 
sition, and distinguished from “por- 
table erane.”—^Willamette-Hyster Co. 
V. Pacific Car & Foundry Co., C.C.A 
Or., 122 P.2d 492, 493 note. 

(13) “Fixed damages” see Damag- 
es § 101 a. 

(14) “Fixed indebtedness.”—State 
ex rei. Hawkins v. State Board of 
Examiners, 35 P.2d 116, 120, 97 Mont. 
441. 

(15) “Fixed interpretation.”— 

Browder v. Gunter, 125 So. 646, 648, 
220 Ala. 407. 

(16) “Fixed liability.” 

N.J.—^New Jersey Ins. Co. v. State 
Board of Tax Appeals, 195 A. 719, 
720, 119 N.J.Law 245—National 

Commercial Title & Mortgage 

Guaranty Co. v. City of Newark, 
11 A.2d 759, 763, 18 N.J.Misc. 186. 
Okl.—Oklahoma Cotton Growers’ 

Ass’n v. Groff, 275 P. 1032, 135 
Okl. 285. 

26 C.J. p 647 note 18. 

(17) “Fixed liability, absolutely 
owing” see Bankruptcy §§ 394 a, 395- 
399, 404. 

(18) “Fixed opinion,” as equivalent 
to “deliberate conviction.”—Peterson 
V. State, 150 So. 156, 159, 227 Ala. 
361—26 C.J. p 648 note 23. As af- 
fecting competency of juror see the 
C.J.S. title Juries § 234, also *35 C.J. 
p 336 note 97-p 337 note 99. 

(19) “Fixed or determinable fu¬ 
ture time.” 

lowa.—Townsend v. Adams, 222 N. 

W. 878, 879, 207 lowa 326. 

Kan.—Osborn v. Millikan, 38 P.2d 
104, 105, 140 Kan. 592. 

Mich.—^White v. Wadhams, 170 N.W. 
60, 62, 204 Mich. 381. 

(20) “Fixed pavement.”—Rudolph 
V. Knox, 280 F. 1007, 1008. 52 App.D. 
C. 33. 

(21) “Fixed place of residence” see 
Domicile § 1. 

(22) “Fixed price,” 

U.S,—U. S. V. Masonite Corporation, 


f N.Y., 62 S.Ct lOrO, 1076, 316 U.S. 
265, 86 L.Ed. 1461—U. S. v. Socony- 
Vacuum Oil Co., Wis., 60 S.Ct. Sll, 
844, 310 U.S. 150, 84 L.Ed. 1129— 
U. S. V. Food and Grocery Bureau 
of Southern California, D.C.Cal., 43 
F.Supp. 966, 972. 

Philippine.—Majarabas v. Leonardo, 
11 Philippine 272, 273. 

(23) “Fixed purpose.”—Greer's 

Ex'r V. Bishop, 96 S.W.2d 851, 853, 
26*5 Ky. 352. 

(24) “Fixed salary,” as referring 
to a regular weekly salary plus al- 
lowances for overtime.—In re Starer, 
D.C.N.Y., 42 F.Supp. 773. 

(25) “Fixed term.”—^Wilson v. 
Shaw, 188 N.W. 940, 941, 194 lowa 28. 

(26) “Fixed termini or over regu¬ 
lar route.” 

lowa.—State ex rei. Board of Rail- 
road Com*rs v. Thompson, 252 N. 

W. 256, 217 lowa 994—State v. 
Mercer, 246 N.W. 406, 408, 215 

lowa 611—State v. Blecha & Owen 
Transfer, 239 N.W. 125, 128, 213 
lowa 1269. 

Minn.—State v. Boyd Transfer & 
Storage Co., 209 N.W. 872, 874, 168 
Minn. 190. 

(27) “Fixed time,” as not neces- 
sarily meaning a definite period.— 
People V. Loeffler, 51 N.E. 785, 791, 
175 111. 585. 

(28) “Liability . . . shall be 

first fixed.”—State v. U. S. Fidelity 
& Guaranty Co., 128 So. 503, 504, 1'57 
Miss. 740. 

87. Century D. 

Phrases constraed 

(1) “Fixation of an identifiable 
event.”—Dayton Co. v. Commission- 
er of Internal Revenue, C.C.A., 90 F. 
2d 767, 769. 

(2) “Fixation of salary.”—Board 
of Com’rs of LeFlore County v. Babb, 
112 P.2d 1085, 1087, 188 Okl. 686. 

88. A maxim meaning “Whatever 
is affixed to the soil, belongs to the 
soil.”—Broom Leg.Max. 

Applied in Elwes v. Brigg Gas Co., 
33 Ch.D. 562, 567. 


887 



36 C.J.S. 


FIXTURES 

This Title includes chatteis afHxed or annexed to real property; and rights and liabilities in respect 
of such fixtures incident to or afFected by particular estates or interests in the realty. 

3£a-tters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


§ 1. 
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3. 

4. 
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7 . 
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9. 
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12 . 
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14. 
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28. 
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33. 
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41. 


Analysis 

Definition and nature and requisites of conversion into realty in g-eneral—889' 
Intention—p 894 

Necessity of annexation to realty—p 900 
Mode and sufficiency of annexation—^p 903 

-Actual—^p 906 

- Constructive—p 910 

Character of article annexed—p 911 

- Adaptation to particular use or place—^p 912 

- Necessity of article—^p 913 

- Purpose of annexation—^p 914 

- Particular classes of articles—p 915 

Agreements—p 917 

-As between the parties in general—p 917 

-Implied agreements—p 921 

-As between landlord and tenant—^p 923 

- In favor of third persons—p 931 

-As against third persons in general—p 931 

-As against subsequent purchaser or mortgagee of land—^p 934 

-As against prior mortgagee of land—p 942 

-As against person other than mortgagee or purchaser of land—p 949 

Severance—p 956 
Removal—p 960 

Person making annexation in general—p 961 

- Person not owning chattel annexed—p 961 

- Person having no estate in land—p 962 

- Person having fee simple estate in land—^p 964 

- Person having limited estate in land—^p 965 

- Persons having different interests in land and chattel—p 965 

Between persons in family relation and their privies—965 
Between personal representative and heir of decedent, devisees, and their priv¬ 
ies—p 9 66 

Between life tenant and remainderman and their privies—^p 966 
Between tenants in common and their privies—^p 967 
Between landlord and tenant and their privies—^p 969 

-Tenancy to favor tenant—p 970 

- Statutory provisions—^p 970 

- Removability as based on chattel character of article—971 

- Removable fixtures as realty or personalty—^p 972 

-Trade fixtures—^p 973 

-Agricultural fixtures—^p 977 

- Domestic and ornamental fixtures^—^p 977 

-Time of removal and loss of rights by tenant—p 978 
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§ 1 


§ 42. -Right of removal by or against tbird persons—p 982 

43. Between mortgagor and mortgagee or vendor and purchaser of land and their 

privies—p 984 

44. -Annexation before conveyance or mortgage in general— p 985 

45. - Specific articles and stnictures—p 986 

46. - Language of particular instmment—p 990 

47. - Extraneous agreement or exception—p 991 

48. - Contemporaneous chattel mortgage or bili of sale—^p 991 

49. - Annexation after sale, conveyance, or mortgage—p 991 

50. - Forfeiture of rights under sale or conveyance—^p 996 

51. -VendoFs lien on fixtures—^p 997 

52. Between seller and buyer of chattels and their privies—p 997 

53. Between owner of easement and owner of land subject thereto—p 997 

54. Rights and remedies of creditors and of purchasers at execution saie—^p 99S 

55. -Levy on land—^p 998 

56. -Levy on articles annexed as personalty—998 

57. - Distress—p 1000 

58. Estoppel as regards fixtures—^p 1000 

59. Actions relating to fixtures—p 1000 

60. - Nature and form—^p 1000 

61. - Parties—^p 1004 

62. - Pleading—^p 1004 

63. -Evidence—^p 1006 

64. - Questions of law and fact—^p 1013 

65. -Instructions—p 1015 

66. -Verdict, findings, and judgment—p 1015 

67. -Damages—p 1016 


'§ 1. Definitiori and Nature and Requisitos 
of Conversion into Realty in General 

In general, fixtures are articles whlch were person¬ 
alty but which by being annexed to realty are regarded 
as a part thereof. They retain their identity, partake 
of the character and properties of realty, and ordinarlly 
belong to the owner of the real estate. What constftutes 
a fixture depends on the facts and circumstances of the 
particular case, including the relationship of the parties, 
and is determined by the United applicatipn of the 
requisites, annexation, adaptation, and intention. The 
law of the jurisdiction In which t;he real estate is located 
•Controls. 

The law recognizes that, under certain circum¬ 


stances personal property becomes a part and par- 
cel of real property and thereafter assumes the 
status of real property.^ In fact it is an ancient 
maxim, which in the language of antiquity is ex- 
pressed '^quicquid plantatur solo, solo cedit,that 
whatsoever is fixed to the realty is thereby made a 
part of the realty to which it adheres, and partakes 
of all its incidents and properties.^ The term “fix¬ 
ture” is applied to articles of the nature of personal 
property which have been afiixed to land ^ and 
which retain their separate identity.^ However, in 
the definition of the term there is confusion among 


1. Cal.— V. Bank of Ferris, 
App., 125 P.2d 829. 

2. Ariz.—Fechet v. Drake, 12 P. 594, 
2 Ariz. 239. 

Ohiow—Teaff v. Hewitt, 1 Ohio St. 
511, 59 ATn.I>. 634. 

a. Ga.—Burpee v. Athens Produc- 
tion Credit Ass'n, 15 S.E.2d 526, 
52S, 65 Ga.App. 102. 

Ohio.—Teaff v. Hewitt, 1 Ohio St. 

all, 59 Am.p. 634. 

Orlsfin. of law 

Tlie law o-f fixtures had its origrin 
in, the maxim-^Shipler v. Potomae 
Gopper Go.^ 220 P. 1097; 69 Mont 


4. Ohio.—Teaff v. Hewitt, 1 Ohio St 

511, 59 Ara.D. 634. 

Oonstruction of term “fixtures”: 

As used in chattel mortg-ages see 
Chattel Mortgaffes § 116. 

As used in fire Insurance policies 
see the C.J.S. title Insurance § 
316, also 26 C.J. p 90 note^ 48-62. 

Property included in term as used 
in chattel mortgages see Chattel 
Idortgagcs § 127. 

Fixtures as suhject: 

, Of chattel mortgage see Chattel 
Mortgages 5 33. 

To mechanics' liens see the C.J.S. 

889 


title Mechanics' Liens § 190, also 
40 C.J. p 277 note 14r-p 278 note 
28. 

Fixtures for which compensation re- 
quired in condemnation proceed- 
ing see Eminent Domain § 175. 

Validity of chattel mortgage which 
includes fixtures see Chattel Mort¬ 
gages § 29. 

5. Ga.—^Burpee v. Athens Produc- 
tion Credit Ass’n, 15 S.E.2d 526, 65 
Ga.App. 102. 

iNeb.—Frost v. Schinkel, 238 N.W. 

I 659, 121 Neh. 784, 77 A.L.R. 1381. 



FIXTUBES 


36 aj.s. 


§ 1 

the autliorities.® In a few jurisdictions it is held 
that a fixture is an article which, although annexed 
to the realty, is nevertheless removable at the option 
of the person who annexed it,"^ and in such States 
a fixture is not a part of the real estate unless there 
are facts that bring about that resuit.^ Other juris¬ 
dictions hold that the term ^"fixtures” may be 
deemed to embrace all those chattels which, by rea- 


son of their annexation to the land, partake both. 
of the nature of personalty and realty, irrespective 
of the question whether or not they are removable.^ 
By the great weight of authority, however, a fixture 
is a thing which, although originally a movable 
chattel, is, by reason of its annexation to land, re- 
garded as a part of the land.^^ In some jurisdic¬ 
tions statutes affect the question as to whether or 


6. Ariz.—Fechet v. Prake, 12 P. 
694, 2 Ariz. 239. 

Xeb.—Frost v. Schinkel, 23S X.W. 

659, 121 Xeb. 7S4. 77 A.L.R. I3S1. 
Difflcult to define 

It is difRcult, if not impossible, to 
&ive a definition of the term “fix- 
tures" which may be regarded of 
universal application.—Holy Ghost 
Catholic Ohurch of Two Harbors v. 
Clinton, 211 X.W. 13, 169 Minn. 253. 

7. lowa.—Titus Loan & Investment 
Co. V. Xatural Gas Pipe Line Co. of 
America, 274 X.W. 68, 223 lowa 
944. 

26 C.J. p 652 note 3. 

Other definition. 

Pixtures are chattel property 
brought in and on and annexed to 
real property, which retain their sep¬ 
arate identity and become realty, 
but which may under certain circum- 
stances become personalty again.— 
Frost V. Schinkel, 23S X.W. 659, 121 
Neb. 784, 77 A.L.R. 1381. 

8. lowa.—Titus Loan & Investment 
Co. V. Xatural Gas Pipe Line Co. 
of America, 274 X.W. 68, 223 lowa 
944. 

9. Ga.—Burpee v. Athens Produc- 
tion Credit Ass’n, 1'5 S.E.2d 526, 
65 Ga.App. 102. 

Xatnre 

Under this definition a chattel is 
made to partake of the nature of 
both personalty and realty, depend- 
ing on the way in which it was af- 
flxed or attached to the realty, the 
circumstances under which it was 
attached, and the parties at issue; 
and thus chattels which are attached 
to realty may partake to some extent 
of incidents peculiar to personalty 
and in other incidents partake of the 
nature and characteristics of realty. 
—Burpee v. Athens Production Cred¬ 
it Ass'n, supra, 

Z&eason for term 

It is primarily because of the du- 
al character of chattels so attached 
under varying- circumstances, as not 
to Ipse their identity, that a reason 
exists for a distinet term hy which 
such chattels may be designated as 
“fixtures" to distinguish them on the 
one hand from mere personal prop¬ 
erty and on the other hand from 
mere realty.—Burpee v. Atheps Pro¬ 
duction Credit Ass’n, supra. 

10. Pujita & Co, y. U, S., 


26 C.C.P.A.Customs 63, 66, citingj 
Corpus Juris. 

Ala.—Parmers & Merchants Bank v. 
Sawyer, 163 So. 657, 26 AIa.App. 
520, certiorari denied 163 So. 659, 
231 Ala. 137. 

Cal.—R. Barcroft & Sons Co. v. Cul- 
len, 20 P.2d 665, 217 CaL 708. 

Del.—Atlantic Refining Co. v. Fein- 
berg, 112 A. 685, 1 W.W.Harr. 183. 
Me.—Wedge v. Butler, 6 A.2d 46, 136 
Me. 189—Inhabitants of Whiting v. 
Inhabitants of Lubec, 115 A. 896, 
S99, 121 Me. 121. 

Md.—Bankers' & Merchants' Credit 
Co. V. Harlem Park Building & 
Loan Ass'n, 153 A. 64, 160 Md. 230. 
Mo.—Matz V. Miami Club Restau¬ 
rant, App., 127 S.W.2d 738. 

Xev.—Reno Electrical Works v. 
Ward, 274 P. 196, 51 Xev. 291, 62 
A.L.R. 247. 

26 CJ. p 651 note 1. 

Other defLuitious 

(1) A fixture is an article which 
was a chattel, but which, by being 
physically annexed or affixed to the 
realty, hecame accessory to, and a 
part and parcel of, iL 

Ariz—Fechet v. Drake, 12 P. 694, 
695, 2 Ariz. 239. 

Or—Metropolitan Life Ins. Co. v. 
Kimball, 94 P.2d 1101, 163 Or. 31. 

(2) The term “fixture," as general- 
ly understood, is property originally 
a personal chattel which has been 
affixed to the soil or to some struc¬ 
ture legally a part of the soil, and 
which, being physically attached or 
affixed to the realty, has become a 
part of the realty.—Continental Gin 
Co. V. Clement, 4 S.W.2d 901, 902, 176 
Ark, 864. 

(3) An article which was a chat¬ 
tel, but which, by being physically 
annexed or affixed to the realty by 
some one having an interest in the 
soil, becomes part and parcel of it 
Fla.—Commercial Finance Co. v. ^ 

Brooksville Hotel Co., 123 So. 814, 
98 Fla. 410, 64 A.L.R. 1219. 

III.—MateriaI Service Corporation v. 
McKihbin, 43 N.E.2d 939, 380 111. 
226. 

(4) A “fixture" is an original chat¬ 
tel which has been physically an¬ 
nexed or affixed to the realty with 
the purpose and intention of making 
it part and parcel of such realty, and 
whichi may not be removed without 
injury to the freehold.—Greenwald v. 
Graham, 130 So. 608, 100 Fla, 818. 
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(5) A “fixture" is property which 
was a chattel but which has been 
so affixed to realty for a combined 
functional use that it has become 
part and parcel of it.—Holland Fur¬ 
nace Co. V. Trumbull Savings & Loan 
Co., 19 X.E.2d 273, 135 Ohio St. 48. 

(6) A fixture is anything annexed 
to the freehold.—Fechet v. Drake, 12 
P. 694, 695, 2 Ariz. 239. 

(7) An article of a personal nature 
affixed to the freehold.—Merritt v. 
Judd, 14 Cal. 59, 64, Quoting 2 Kent. 
Comm. p 344. 

(8) Things fixed in a greater or 
less degree to the realty.—Fechet v. 
Drake, 12 P. 694, 695, 2 Ariz. 239, 
Quoting 2 Kent.Comm. p 345 note a. 

Derivation of term 

The term “fixture" is derived from 
the Latin “affixum."—Burpee v. 
Athens Production Credit Ass’n, 15 
S.E.2d 526, 528, 65 Ga.App. 102. 

Immovables 

(1) An immovable by destination 
was originally a movable and the 
movable becomes immovable by des¬ 
tination by the act of the owner in 
placing it on the land for service, 
etc.—Buchler v. Fourroux, 190 So. 
640, 193 La. 445. 

(2) There is a vast distinction be- 
tween immovables by destination 
and immovables by nature. The 
status of an immovable by destina¬ 
tion can be changed by an act of the 
landowner, and does change accord- 
ing to its use by the owner, but the 
status of an immovable by nature 
cannot be changed by any act of the 
landowner or any other person.— 
Buchler v. Fourroux, supra. 

(3) In Louisiana, Civ.Code § 468" 
provides that all such movables as 
the owner has attached permanently 
to the building shall be immovable 
by destination.—Scovel v. Shadyside 
Co., 69 So. 745, 137 La. 918, Ann.Cas. 
1917B, 178. 

(4) Terms “immovable by nature”" 
and “immovable by destination" in 
statutes may be considered inter- 
cbangeable.—Tangipahoa Bank & 
Trust Co. V. Kent, C.C.A.La., 70 F.2d 
139. 

IxLCltLSion wlthln meaning of other 
terms 

(1> Under some statutes it is spe- 
cifically provided that the terms 
“real property," “real estate," and 
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not particular articles are fixtures under given cir- 
cumstances.^^ 

Fixtures belong to that class of property which 
stands on the boundary line between the two grand 
divisions of things real and things personal, into 
which the law has classified property.^^ In its or- 
dinary signification the term ''fixture'* is expressive 
of the act of annexation;^^ it necessarily implies 
something having a possible existence apart from 
realty, but which may, by annexation, be assimilat- 
ed into realty,and denotes the change which has 
occurred in the nature and legal incidents of the 
property.l^ They partake of the character,inci¬ 
dents, and properties of realty, and belong, in the 
ordinary case at least, to the person or persons own- 
ing the land;^^ and, as appears infra §§ 21-22, or- 
dinarily may not be severed and removed without 
the consent of the owner. However, the incidents 


§ 1 

of ownership of a fixture are not the same in all 
respects as the incidents of ownership of land. 
Thus title to a fixture, unlike title to land, does not 
carry with it rights of ownership usque ab coe¬ 
lum.^ 9 

Term used in untechnical sejtse. The term ‘‘fix¬ 
tures” is occasionally used in an untechnical sense, 
particularly in private documents or transactions, 
as when it is applied to an article, not as constitut- 
ing part of the land, but as constituting merely part 
of a structure on the land,-0 or when reference is 
made to “fixtures” with some qualifying expression 
added,2i such as gas or electric fixtures, see infra § 
45. 

Requisites in general. There is great confusion 
and uncertainty in the decisions as to when an ar¬ 
ticle becomes a fixture to the realty to which it is 
attached, and so legally a part thereof.^^ The test 


"‘land” shall include “fixtures” witli- 
in their meaning. 

Kan.—Missouri, K. & T. Ry. Co. v. 

Miami County Com’rs, 73 P. 103, 67 

Kan. 434. 

Oh io.—Chapman v. First Nat. Bank 

of Wellington, 47 N.E. 54, 56 Ohio 

St. 310, affirmed 19 S.Ct. 407, 173 

U.S. 205, 43 L.Bd. 669. 

<2) The term “improvements” in¬ 
cludes, but is a more comprehensive 
term than, “fixtures.”—Cullitan v. 
Standard Oil Co., Ohio App., 34 N.E. 
2d 256, 258—31 C.J. p 262 notes 93 
Ia], 95, p 308 note 9—36 C.J. p 178 
note 7. 

(3) The Word “stock” cannot be 
deemed to include fixtures.—St. Re¬ 
gis Restaurant v. Powers, 216 N.T.S. 
129, 127 Misc. 338, reversed on other 
grounds 219 N.T.S. 684, 219 App.Div. 
321. 

(4) Fixtures as not included in 
chattel mortgage of stock in trade 
see Chattel Mortgages § 136. 

(5) Fixtures as not included in 
terms “household utensils” subject 
to customs duties see Customs Du- 
ties § 34. 

Trade jaxtnres 

(1) “Fixtures,” as distinguished 
from movable trade fixtures, means 
chattels annexed to realty.—Holy 
Ghost Catholic Ghurch of Two Har- 
bors V. Clinton, 211 N.W. 13, 169 
Minn. 253. 

(2) The general principle involved 
in determining whether an article is 
a “trade fixture” is the distinction 
between the business which is car- 
ried on pn the premises and the 
premises themselves; the former is 
personal, and articles that are mere¬ 
ly accessory to the business and 
have been put on the premises for 
this purpose retain the personal 
pharacter of the principal, to whicb 


they are subservient, but articles 
which have been annexed to the 
premises as accessory to the land 
without regard to the business there 
carried on become subservient to the 
realty and acquire its character.— 
American Steel & Iron Co. v. Taft, 
199 A. 261, 109 Vt. 469. 

(3) “Trade fixtures” defined see 
infra § 38. 

11. Cal.—Cortelyou v. Baker, 187 P. 
417, 182 Cal. 168. 

26 C.J. p 652 note 4 [a]. 

Statutory definition. 

“Anything intended to remain 
permanently in its place, though not 
actually attached to the land, such 
as a rail fenee, is a part of the real¬ 
ty and passes with it. Machinery, 
not actually attached, but movable at 
pleasure, is not a part of the realty. 
Anything detached from the realty 
becomes ’personalty instantly on be- 
ing so detached.”—Burpee v. Athens 
Production Credit Ass’n, 15 S.E.2d 
526, 528, 65 Ga.App. 102. 

12. Ohio.—Teaff v. Hewitt, 1 Ohio 
St. 511, 59 Am.r). 634. 

Proper to distinguish 

It appears appropriate and neces- 
sary to distinguish this class of 
property from movable property pos- 
sessing the nature and incidents of 
a chattel. 

Ariz-—Fechet v. Drake, 12 P. 694, 2 
Ariz. 239. 

Ohio.—TeafC v. Hewitt, 1 Ohio St 
'511, 59 Am.D. 634. 

13. Ariz.—Fechet v. Drake, 12 P. 
694, 2 Ariz. 239. 

Ohio.—Teaff v. Hewitt, 1 Ohio St 
511, 59 Am.D. 634. 

PermaueiLt appendage 

The very idea of a “fixture” is of 
a thing fixed or attached to some- 
thJng as a permanent appendage and 
ipapUes finimoss in position,—Brown 
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v. North Carolina Joint Stock Land 
Bank of Durham, 197 S.B. 140, 142, 
213 N.C. 594. 

14. Mich.—Kent Storage Co, v. 

Grand Rapids Lumber Co., 214 N. 
W. 111, 239 Mich. 161. 

Neb.—Frost v. Schinkel, 338 N.W. 

659, 121 Neb. 784, 77 A.L.R. 1381. 
R.I.—Gaspee Cab v. McGovern, 153 
A, 8 70, 51 R.I. 247. 

15^ Ariz.—^Fechet v. Drake, 12 P. 
694, 2 Ariz. 239. 

Ohio.—TeafE v. Hewitt 1 Ohio St 
511, 59 Am.D. 634. 

16. Del.—Atlantic Refining Co. v. 
Feinberg, 112 A. 685, 1 W.W.Harr. 
183. 

Pixtures are real property because 
they are incorporated in or attached 
to the realty.—White Way Electric 
Sign & Maintenance Co. v. Chicago 
Title & Trust Co., 14 N.E,2d 839, 368 
111. 482, affirming 6 N.E.2d 510, 289 
IlI.App. 1. 

17. Colo.—Rare Metals Min. & Mill. 
Co. V. Western Colorado Power 
Co., 213 P. 124, 73 Colo. 30. 

18. Del.—Atlantic Refining Co. v. 
Feinberg, 112 A. 685, 687, 1 W.W. 
Harr. 183. 

Ga.—^Wright v. Du Bignon, 40 S.E. 

747, 114 Ga. T65, 57 L.R.A. 669. 
18- N.Y.—Hynes v. New York Cent. 

R. Co., 131 N.E. S9S, 231 N.Y. 229, 
17 A.L.R. 803, reversing 179 N.Y. 

S. 92T, 190 App.Div. 915. 

2a lowa.—McGorrisk v. Dwyer, 43 
N.W. 215, 78 lowa 279, 16 Am.S.R. 
440, 5 DR.A. 594. 

26 C.J. p 652 note 6. 

21. R.I.—Forbes v. Howard, 4 R,I. 
364. 

26 C.J. p 652 note 7. 

22. Fla.—Commercial Finance Co. v. 
Rrooksville Hotel Co., 123 So. 814, 
§16, 9§ Fla. 410, 64 A,L.R. 1219. 
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to be applied is difficult to define by general rule,23 
and there is no arbitrary Standard whereby to de- 
termine, in all cases, what fixtures become realty 
and what retain their character as personalty.24 
Whether an article is a fixture or not depends in 
some degree on the facts and circumstances of the 
particular case,-^ including the relationship of the 
parties at issue,-® as considered specifically infra §§ 
23-57. Ordinarily the courts hold that for an arti¬ 


cle to become a fixture there must unite 27 the fol- 
lowing requisites: (1) annexation to the realty or 
something appurtenant thereto, as discussed infra 
§§ 3_6; (2) adaptability or application of the chat- 
tel affixed to the use or purpose to which the realty 
is appropriated, as discussed infra §§ 7-11; and (3) 
the intention of the party making the annexation to 
make a permanent accession to the freehold, as dis¬ 
cussed infra § 2-2S These criteria are necessarily 


Idaho,—Boise-Payette Lumber Co. v. 
McCornick, ISS P. 252, “32 Idaho 
452. 

Xeb.—Frost v, Schinkel, 238 N.W. 
659, 664, 121 Neb. 784, 77 A.L.R. 
13SI, citing Corpus Juris. 

Wis.—Leisle v. Welfare Building & 
•Loan Ass^n, 287 N.W. 739, 740, 232 
Wis. 440, citing- Corpus Juris. 

26 O.J. p 652 note 14. 

33. Ind.—Citizens Bank of Green- 
field V. Mergenthaler Binotype Co., 
25 N'.E2d 444, 216 Ind. 573. 

24. Ariz.—Nigro v. Hatch, 11 P. 177, 
2 Ariz. 144. 

N.Y.—Marcus v. Rosner, 197 N.Y.S. 

503, 119 Misc. 617. 

Or.—Dunn v. Assets Realization Co., 
16 P.2d 370, 141 Or. 298, rehearing 
denied 17 P.2d 1118. 141 Or. 298. 
Va.—Danville Holding Corporation 
V. Clement, 16 S.EL2d 345, 178 Va. 
223. 

26. Ala.—Home Bond & Mortgage 
Corporation v. Alabama Utilities 
Service Co., 142 So. 827, 225 Ala. 
322. 

Cal.—Fisher v. Pennington, 2 P.2d 
518, 115 Cal.App. 248—Bond Inv. 
Co, V. Blakeley, 257 P. 189, 83 Cal. 
App. 696. 

Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Co., 25 N.E. 
2d 444, 216 Ind. 573—Greensburg 
Bank V. Department of Financial 
Institutions, App., 11 N.E.2d 1008. 
Mich.—Kent Storage Co. v- Grand 
Rapids Lumber Co., 214 N.W. 111, 
239 Mich. 161. 

N.J.—McDonald v. H. B. McDonald 
Const. Co., 175 A. 87, 117 N.J.Eq. 
181. 

N.Y.—Marcus v. Rosner, 197 N.Y.S. 
503, 119 Misc. 517—Marine Mid¬ 
land Trust Co. of Binghamtotn v. 
Ahern, 16 N.Y.S.2d 656. 

Or.—Knight Potter, 32 P.2d 1014, 

147 Or. 339. 

Va.—^Danville Holding Coiporation 
V. Clement, 16 S.E.2d 345, 178 Va* 
223.'; 

Wyo.—School Dist. No. 11, I^arainie 
County, V. Donahue, 97 P.2d 663, 
55 Wyo. 226. 

CaX— R. Barcroft & Sons Co. v. 
Oullen, 20 P..id 665, 217 Cal. 708. 
Ga.—bonsolidated Warehouse Co. v. 
Smitii;, 189 S.B. 55 Ga.App. 

216—Ham v. State, 179 S.E. 559, 51 
(5a.App. 34, 


Or.—^First State & Savings Bank v. 

Oliver, 198 P. 920. 101 Or. 42. 
Tenn,—Farrar v. Nashville, C. & St. 
L. Ry.. 36 S.W.2d 95, 162 Tenn. 
313. 

Farties* relationship important 

"Whether article becomes fixture 
depends much on parties’ relation¬ 
ship.—Glueck & Co. V. Powell, 61 S. 
W.2d 406, 227 Mo.App. 1226. 

May differ Tjetween different parties 
An article annexed to a freehold 
may remain personal property as to 
some parties, and become a fixture as 
to others.—^Wood Hydraulic Hoist & 
Body Co. V. Norton, 257 N.W. 836, 
269 Michu 341. 

27. lowa.—Thomson v. Smith, 83 N. 
W, 789, 111 lowa 718, 82 Am.S.R. 
541, 50 L.R,A 780—Ottumwa Wool- 
en Mill Co. v. Hawley, 44 lowa 
57, 24 Am.R. 719. 

Neb.—Hillebrand v. Nelson, 95 N.W. 

106S. 1 Neb., Unoff., 783. 

Or.—Knight v. Potter, 32 P.2d 1014, 
147 Or. 339—Blake-McFall Co. v. 
Wilson, 193 P. 902, 98 Or. 626, 14 
AL.R. 1275. 

Tex.—0’Neil v. Quilter, 234 S.W. 528, 
111 Tex. 345. 

2S. U.S.—Manufacturers Bank & 
Trust Co. of St, Louis v. Lauchli, 
CCA-Mo., 118 F.2d 607—Willis v. 
Beeler, C.C.AOhio, 90 F.2d 538, 
certiorari denied 58 S.Ct. 38, 302 

U. S. 717, 82 L.Ed. 554—Schumacher 

V. Beeler, C.C.A.Obio, 90 F.2d 538, 

certiorari denied 58 S.Ct 38, 302 
U.S. 717, 82 L-Bd. 554—Petition 

of Johns-Manville Sales Corpora¬ 
tion, C.C.AMich., 88 F.2d 520— 
Whitaker-Glessner Co. v. Obio Sav¬ 
ings Bank & Trust Co., C.C.AOhio, 
22 F.2d 773—In re Walker Bin Co„ 
D.C.N.Y., 9 F.Supp, 367—In re Lex- 
ington Motors Co. of New York, 
C.C.AN.Y., 294 F. 233. 

Ala.-r-Southern Cotton Oil Co. v. 
Lowery, 163 So. 629, 231 Ala. 119— 
Farmers & Merchants Bank v. 
Sawyer, 163 So. 6.57, 26 Ala.App. 
520, certiorari denied 163 So. 659, 
231 Ala. 137. 

Cal.—San Diego Trust & Savings 
Bank v. San Diego County, 105 P. 
2d 94. 16 Cai.2d 142,‘ 133 A.L,R. 
416, superseding, App., 96 P.2d 137, 
and certiorari denied U. S. Nation¬ 
al Bank of San Diego v. Sto Diego 
Ccwmty, «1 S;Ct 449, 312 U.S. 679, 
85 L^Bd. 1118-^eIl y. Bank of Per- 

m 


ris, App., 125 P.2d 829—Breyfogle 

V. Tighe, 208 P. 1008, 58 Cal.App. 
301. 

Fla.—Commercial Finance Co. v. 
Brooksville Hotel Co., 123 So. 814, 
98 Fla. 410, 64 AL.R. 1219. 

Idaho.—Beebe v. Pioneer Bank & 
Trust Co., 201 P. 717, 34 Idaho 
'385—Boise-Payette Lumber Co. v. 
McCornick, 186 P. 252, 32 Idaho 
462. 

Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Co., 25 N. 
R2d 444, 216 Ind. 573—Greensburg 
Bank v. Department of Financial 
Institutions, App., 11 N.E.2d 1008 
—Menzenberger v. American State 
Bank, 198 N.E. 819, 101 Ind.App. 
600. 

lowa—Eguitable Life Assur. Soc. of 
United States v. Chapman, lowa, 
282 N.W. 355, 357, 225 lowa 988— 
McCoun V. Drews, 265 N.W. 160, 
221 lowa 227—Corneli College v. 
Crain, 235 N.W. 731, 211 lowa 1343 
—Thomson v. Smith, 83 N.W. 789, 
111 lowa 718, 82 Am.S.R. 541, 50 
L.R.A 780—Ottumwa Woolen Mill 
Co. V. Hawley, 44 lowa 57, 24 Am. 
R. 719. 

Ky.—City of Newport v. Dorsel Co., 
136 S.W.2d 11, 281 Ky. 372—Bank 
of Shelbyville v. Hartford, 104 S. 

W. 2d 217, 268 Ky. 135—First State 

Bank of Eubank v. Crab Orchard 
Banking Co., 75 S.W.2d 517, 255 Ky. 
800—Doli V. Guthrie, 24 S.W.2d 
947, 233 Ky. 77—De Charette’s 

Guardian v. Bank of Shelbyville, 
291 S.W. 1054, 218 Ky. 691. 

Me.—Cumberland County Power & 
Light Co. V. Hotel Ambassador, 
183 A 132, 134 Me. 153. 

Md.—^Bankers’ & Merchants' Credi: 
Co, V. Harlem Park Building & 
Loan Ass'n, 153 A 64, 160 Md. 230. 
Mass.—^Walker Dishwasher Corpora¬ 
tion V. Hedford Trust Co., 180 N. 
B. 517, 279 Mass. 33, 81 AL.R. 1437 
—Menard v. Courchaine, 179 N-E. 
167, 278 Mass. 7—Commercial 

Credit Corporation v. Oommon- 
wealth Mortgage & Loan Co., 177 
N.E. 88, 276 Mass. 335. 

Mich.—Sequlst v. Fabiano, 265 N-W- 
488, 274 Mich. 543—Colton v. Mich- 
igah Lafayette Bldg. Co'., 255 N.W. 
433, 267 Mich. 122—Detroit Trust 
! Co. V. Dfetroit City Service Co., 247 
N.W. 76, 262 Mich. 14^FirBt 

Mortg. Bond CO. ‘v. ‘London, 244 N. 
W, 203, 259 Mich. 688—Peninsul^r 
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of a somewhat vague and indeterminate character, 
and, as has been judicially remarked, a judge might 
f-cquently decide either way without much danger 
of having his judgment impeached, or of failing to 
find some authority to support it.^^ Varying weight, 
according to the circumstances of the case, may be 
given to the determinative factors.^^ Also their 
relative determinative value has varied at different 
periods of time.^^ One reason which has been sug- 
gested for the shifting character of the decisions is 


the changes in the taste and habits of the communi- 
ty.32 Where the article meets all the tests for a 
fixture, mere speculation tending to show that it 
v^as not placed in, and attached to, the realty as a 
fixture will not prevent its being so consideredA^ 

Custom has been regarded as inadmissible to 
show that articles annexed to land were not to be 
regarded as part of the realty but there is au¬ 
thority for the contrary view.^S 


Stove Co. V. Young*, 226 N.W. 25, 
247 Mich. 580. 

Mo.—Matz V. Miami Club Restau¬ 
rant, App., 127 S.W.2d 738—Wood- 
ling V. Westport Hotel Operating: 
Co., 63 S.W.3d 207, 227 Mo.App. 
12'31, transferred, see 55 S.W.2d 
477, 331 Mo. 812—Glueck & Co. v. 
Powell, 51 S.W.2d 406, 227 Mo.App. 
1226. 

Mont.—Conway v. Fabian, 89 P.2d 
1022, 108 Mont. 287, certiorari de- 
nied Fabian v. Conway, 60 S.Ct. 
94, 308 U.S, 578, 84 L.Ed. 484— 

Story Gold Dred&ing Co. v. Wilson, 
76 P.2d 73, 106 Mont. 166. 

ISTeb.—Bankers Life Ins. Co. v. Ohrt, 
270 N.W. 497, 131 Neb. 8*58—Frost 
V. Schinkel, 238 N.W. 659, 121 Neb. 
784, 77 A.L.R. 1381—Hillebrand v. 
Nelson, 95 N.W. 1068, 1 Neb., Un- 
ofe., 783. 

N.J.—McDonald v. H. B. McDonald 
Const. Co.. 175 A. 87, 117 N.J.Eq. 
181—Atlantic Safe Deposit & Trust 
Co. V. Atlantic City Laundry Co., 
53 A. 212, 64 N.J.Eq. 140—Knicker- 
bocker Trust Co. v. Penn Cordage 
Co., 50 A. 459, 62 N.J.Eq. 624, re- 
versed on other grounds 55 A. 231, 

65 N.J.Eq. 181, modifled on other 
grounds 58 A. 409, 66 N.J.Eq. 305, 
105 .\m.S.R. 640. 

N.Y.—-Marine Midland Trust Co. of 
Binghamton v. Ahern, 16 N.Y.S.2d 
6^6. 

N.D.—Gray v. Krieger, 262 N.W. 343, 

66 N.D. 115. 

Ohio.—Holland Furnace Co. v. Trum- 
buU Savings & Loan Co., 19 N.E.2d 
273, 135 Ohio St. 48—Szilagy v. 
Taylor, App., 25 N.E.2d 360—Mc- 
Gpwan V. McGowan, 18 N.E.2d 419, 
59 Ohio App. 397. 

Okl.—Gray v. Prudential Ins. Co. of 
America, 77 P.2d 563, 182 Okl. 342 
—Mortgage Bond Co: v. Stephens, 
74 P.2d 361, 181 Okl. 419—Potts v. 
Biggfs & Co., 54 P.2d 341, 176 Okl. 
96—Quality Milk Products Co. v. 
Endowment Loan & Mortgage Co., 
51 P.2d 550, 175 Okl. 94—QuaMty 
Milk Products Co. v. Young, 51 P. 
2d 547, 175 Okl. 98-^Seminole Sup- 
ply Co. V. Seminole Reflning Co., 
45 P.3d 1084, 173 Okl. 32—Elerick 
V. Roed, 240 P. 1045, 113 Okl. 195, 
44= A.L.R. 474. 

Or.—Metropolitan Life Ins. Co. v. 
Kimball, 94 F,2a U<11, 163 Or, 31 


—Knight V. Potter, 32 P.2d 1014, 
147 Or. 339—Dunn v. Assets Reali- 
zation Co.. 16 P.2d 370, 141 Or. 298, 
rehearing denied 17 P.2d 1118, 141 
Or. 298—Blake-McFall Co. v. Wil¬ 
son, 193 P. 902, 98 Or. 626, 14 A.L. 
R. 1275. 

Pa.—Waltman v. Mayer, 97 Pa.Super. 
236. 

S.C.—Planters' Bank v. Lummus Cot- 
ton Gin Co., 128 S.E. 876, 132 S.C. 
16, 41 A.L.R. 592. 

Tenn.—Farrar v. Nashville, C. & St. 

L. Ry., 36 S.W.2d 95, 162 Tenn. 313. 
Tex.—0'Neil v. Quilter, 234 S.W. 528, I 
111 Tex. 345—Clark v. Clark, Civ. 
App., 107 S.W.2d 421—C. D. Sham- | 
burger Lumber Co. v. Bredthauer, : 
Civ.App., 62 S.W.2d 603, error dis- 
missed—Malone v. Burdick, Civ. 
App., 58 S.W.2d 1048—Southwpst- 
ern Public Service Co. v. Smith, 
Civ..4pp., 31 S.W.2d 472, error dis- 
missed—Allen v. Selman, Civ.App., 
10 S.W.2d 173. 

Va.—^Danville Holding Corporation v. 
Clement, 16 S.E.2d 345, 178 Va. 
223. 

Wash.—Greenkevich v. Vaivados, 19 
P.2d 939, 172 Wash. 208. 

Wis.—Leisle v. WPlfare Building & 

' Loan Ass'n, 287 N.W. 739, 232 Wis. 
440—Standard Oil Co. v. La Crosse 
Super Auto Service, 258 N.W. 791, 
217 Wis. 237, 99 A.L.R. 60—Peo- 
ple’s Savings & Trust Co. v. Mun- 
sert, 249 N.W. 527, 212 Wis. 449, 
88 A.L.R. 1306, rehearing denied 
250 N.W. 385, 212 Wis. 449, 88 A. 
'L.R. 1306—Thomsen v. Cullen, 219 
N.W. 439, 196 Wis. 581—Gunderson 
V. Swarthout, 80 N.W. 465, 104 Wis. 
186, 76 Am-S.R. 860. 

26 C.J. p 6*52 note 17. 

^ading case 

Ohio.—^Teaff v. Hewitt, 1 Ohio St. 
511, 59 AmuD. 634. 

Other statem^its of determiningr fac- 

tOFTS 

(1) To- cbnstitute a fixture the 
thing must be of an accessory char¬ 
acter and must be, in some way, in 
actual or constructive union with the 
realty and not merely brougrht om it. 
—Holy Ghost Catholic Church of 
Two Harbors v. Clinton, 211 NiW. 
13^ 169‘ Minn. 253. 

(2) In determining whether a 
dhaftel is so annexed t6 the freehold 

893 


as to become a fixture, reference 
must be had to the nature of the 
chattel itself, the position of the par- 
ty placing it where found, the prob- 
able intention in putting it there, and 
the injury that would resuit from its 
removal; and the object of the party 
in placing it on the premises with 
reference to trade, agriculture, or 
ornament must be considered.— 
Crumbley Grocery Co. v. Fergruson, 
132 So. 737, 159 Miss. 861. 

29. N.Y.—^Noyes v. Terry, 1 Lans.. 
219. 

30. N.Y.—Marine Midland Trust Cck. 
of Binghamton v. Ahern, 16 N.Y. 
S.2d 656. 

Or.—Dunn v. Assets Realization Co.r 
16 P.2d 370, 141 Or. 298, rehearing 
denied 17 P.2d 1118, 141 Or. 298-. 

31. Ky.—Bank of Shelbyville v. 
Hartford, 104 S.W.2d 217, 26S Ky. 
135. 

AxLCient mle modifled 

The ancient rule that whatever 
was fixed to the realty became a 
part of it in contemplation of law 
has been modified so that what is a 
fixture is now determined by the 
character of the act by which the 
structure is put into its place, the 
policy of the law connected with its 
purpose, and the intention of those 
concerned,—Bank of Shelbyville v. 
Hartford, supra. 

IMberal trend - 

The trend of modem decisions is' 
in favor of a more liberal construc'- 
tion in holding fixtures to be per- 
sonalty.—Thuma v. Granada Hotel' 
Corporation, 269 111.App. 484. 

32. Wash-—Philadelphia Mortgage- 
Trust Co. V. Miller, 56 P 382, 

20 Wash. 607, 72 Am.S.R. m, 44 
L.R.A. '559. 

26 C.J. p 653 note 19. 

33. Ala,—Farmers & Mercbante 
Ba^k V. Sawyer, 163 So. 657, 26 
Ala.App. 520, certiorari denied 163 
So. 659, 231 Ala. 137. 

34. Pa.—Christian v. Dripps, 28 Pa. 
27i; 

26 C.J. p 653 note 20. 

35. Ark.-^hoate v. Kimball, 19 S. 

W. 108, 56 Ark. 55. ' > 
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? 1 

Conflicf of laws. The question of whether prop- 
erty is a part of real estate is to be determined ac¬ 
eor ding to the law of the jurisdiction in which the 
real estate is located.^® 

Tenanfs fixtures. A term which, in its striet le- 
gal definition, is to be understood to signify things 
which are fixed to the freehold of the demised 
premises, but which nevertheless the tenant is al- 
lowed to disannex and take away, provided he sea- 
sonably exerts his right to do so.^^ 

§ 2. Intentiori 

a. In general 

b. Character of intention 

c. Whose intention considered 
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d. Intention distingished from agree- 
ment 

e. In relation to permanency 

a. Ie General 

In general the intention of the annexor as to whether 
the article constitutes a permanent accession to the 
freehold is the primary, if not the controlling, test in de- 
termining whether or not it is a fixture. 

In determining whether an article is a fixture 
the intention of the party making the annexation,SS 
and whether it was intended to make the property 
annexed a permanent accession to the freehold,^9 
are to be considered, for the intent of the annexor 
to make the property annexed a permanent acces¬ 
sion to the freehold is one of the requisites neces* 
sary to make it a fixture.'^® The intention is the 


rse. U.S.—U. S. V. Becktold Co., C.C. 
A.yLo.. 129 F.2d 473—Willis v. Beel- 
er, C.C.A.Ohio., 90 F.2d 538, cer¬ 
tiorari denied 5S S.Ct 3S, 302 U-S. 
717, S2 Li.Ed. 554—Schumacher v. 
Beeler, C.C.A.Ohio, 90 F.2d 538, 
certiorari denied 58 S.Ct. 38, 302 U. 
S. 717, 82 'L.Ed. 554—Petition of 
Johns-Manville Sales Corporation, 
O.C.A.Mich., 88 F.2d 520—In re 
American Pile Fabric Co., C.C.A. 
Pa., 85 P.2d 961, reversing-, D.C., 12 
F.Supp. 86, certiorari denied Bate- 
man v. Ideal Building" & Loan 
Ass'n, 57 S.Ct. 320, 299 U.S. 615, 
81 L.Ed. 454. 

Wash.—Gasaway v. Thomas, 105 P. 

168, 56 Wash. 77, 20 Ann.Cas. 1337. 
What law governs character of prop¬ 
erty generally see Conflict of Eaws 
§ 17. 

37. Mass.—^Wall v. ffinds, 4 Gray 
356, 64 Am.D. 64, 

'38. Cal.—San Eiego Trust & Sav- 
ings Bank v. San Diego County, 
105 P.2d 94, 16 Cal.2d 142, 133 A, 
li.R. 416, superseding, App., 96 P. 
2d 137, and certiorari denied U. S. 
National Bank of San Diego v. San 
Diego County, 61 S.Ct. 449, 312 U.S. 
679, 85 U.Ed. 1118. 

Mass.—Grinnell Co. v. Gardner Trust 
Co., 193 N.E. 37, 288 Mass. 385— 
Walker Dishwasher Corporation v. 
Medford Trust Co., 180 N.E. 517, 
279 Mass. 33, 81 A.L.R. 1437— 

Menard v. Courchaine, 179 N.E. 
167, 278 Mass. 7—Commercia! 

Credit Corporation v. Common- 
wealth Mortgage & Eoan Co., 177 
N.E. 88, 276 Mass. 335. 

Mich.—Detroit Trust Co. v. Detroit 
City Service Co., 247 N.W. 76, 262 
Mich. 14. 

Miss.—Cnimhley Grocery Co. v. Fer- 
guson, 132 So. 737, 159 Miss. 861. 
Mo.—Matz V. Miami Club Restau- 
raait, App., 127 S.W.2d 738—Wood- 
ling V. Westport Hotel Operating 
Co., &3 S.W.2d 207, 227 Mo.App. 
1231» transferred, see 55 3.W.2d 


477, 331 Mo. 812—Glueek & Co. v. 
Powell, 61 S.W.2d 406, 227 Mo.App. 
1226—Handlan v. Stifel, App., 232 
S.W. 245. 

Mont.—Conway v. Fabian, 89 P.2d 
1022, 108 Mont. 287, certiorari de¬ 
nied Fabian v. Conway, 60 S.Ct. 94, 
308 U.S. 578, 84 E.Ed. 484. 

Nev.—Reno Electrical Works v. 

Ward, 274 P. 196, 51 Nev. 291, 62 
A.L.R. 247. 

N.H.—Holy Trinity Polish National 
Catholic Church v. 0'Dowd, 167 A. 
556, 86 N.H. 298—Graton & Knight 
Mfg. Co. V. Woodworth-Mason Co., 
38 A. 790, 69 N.H. 177—Langdon 
V. Buchanan, 62 N.H. 657. 

N.J.—Future Building & Loan Ass’n 
V. Mazzocchi, 152 A. 776, 107 N.J. 
Eq. 422. 

N.M.—Porter Lumber Co. v. Wade, 32 
P.2d 819, 38 N.M. 333. 

N.T.—Harway Improvernent Co. v. 
Partridge, 222 N.Y.S. 176, 220 

App.Div. 595—^Van Buren v. Gallo, 
283 N.Y.S. 453, 157 Misc. 289. 

N.D.—Gray v. Krieger, 262 N.W. 343, 
66 N.D. 115. 

Or.—^Dunn v. Assets Realization Co., 
16 P.2d 370, 141 Or. 298, rehearing 
denied 17 P.2d 1118, 141 Or. 298. 
Pa.—^Waltman v. Mayer, 97 Pa.Super. 
236—Diamond v. Butler, 17 Pa.Dist. 
& Co. 183. 

Tenn.—Farrar v. Nashville, C. & St. 
L. Ry., 36 S.W.2d 95, 162 Tenn. 
313. 

Tex.—^Dallas Joint Stock Land Bank 
of Dallas v. Lancaster, Civ.App., 
100 S.W.2d 1029, error dismissed— 
McConnell v. Prost, Civ.App., 45 
S.W.2d 777, error refused—Allen 
V. Selman, Civ.App., 10 S.W.2d 173 
—Campbell v. Teeple, Civ.App., 273 
S.W. 304—Bantuelle v. Chapman, 
Civ.App., 256 S.W. 936. 

Utah.—^Workman v. Henrie, 266 P. 

1033, 71 Utali 400, 58 A.L.R. 1346. 
VsL —Hagan v. Richmond Trust Co., 
139 S.E. 317, 32i; 148 Va 528, cit- 
ing Corpus Juris. 

We^-^troug V, Sunset Copper Co., 
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114 P.2d 526, 9 ■Wash.2d 214, 135 
A.L.R. 423—Reeder v. Smith, 203 
P. 951, 118 Wash. 505. 

Wis.—People’s Savings & Trust Co. 
v. Munsert, 249 N.W. 527, 212 Wis. 
449, 88 A.L.R. 1306, rehearing de¬ 
nied 250 N.W. 385, 212 Wis. 449, 88 
A.L.R. 1306. 

Intent as determining whether or 
not fixtures are removable see in¬ 
fra § 22. 

39. Cal.—Bond Inv. Co. v. Blakeley, 
257 P. 189, 83 Cal.App. 696—Brey- 
fogle V. Tighe, 208 P. 1008, 58 Cal. 
App. 301. 

Okl.—Quality Milk Products Co. v. 
Young, 51 P.2d 547, 175 Okl. 98— 
Seminole Supply Co. v. Seminole 
Refining Co., 45 P.2d 1084, 173 Okl. 
32. 

40. U.S.—In re Theodore A. Kochs 
Co., C.C.AI11., 120 P.2d 603—Man- 
ufacturers Bank & Trust Co. of St. 
Louis V. Lauchli, C.C.A.Mo., 118 
F.2d 607—In re Voight-Pros't 
Brewing Co., C.C.A.Mich., 115 P.2d 
733—Willis V. Beeler, C.C.A.Ohio, 
90 F.2d 538, certiorari denied 58 
S.Ct. 38, 302 U.S. 717, 82 L.Ed. 
554—Schumacher v. Beeler, C.C.A. 
Ohio, 90 F.2d 538, certiorari donied 
58 S.Ct. 38, 302 U.S. 717, 82 L.Ed. 
554—^Petition of Johns-Manville 
Sales Corporation, C.C.A.Mich., 88 
P.2d 520—^Whitaker-Glessner Co. v. 
Ohio Savings Bank & Trust Co., 
C.C.A.Ohio, 22 P.2d 773—In re 
Walker Bin Co., D.C.N.Y., 9 F.Supp. 
367. 

Ala—Southern Cotton Oil Co. v. 

Lowery, 163 So. 629, 231 Ala 119. 
Ark.—Morgan Utilities v. Kansas 
City Life Ins. Co., 37 S.W.2d 90, 
183 Ark. 492. 

Cal.—M. P. Moller, Inc. v. Wilson, 63 
P.2d 818, 8 Cal.2d 31—Bell v. Bank 
of Perris, App., 125 P.2d 829. 

Conn,—Lesser v. Bridgeport-City 
Trust Co., 198 A. 252, 124 Conn. 59, 
123 A.L.R. 687. 

Fla—Commercia! Finance Co, v. 
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primary test, the one of paramount importance.^^ I Such intention, 


§ 2 

the one of primary importance. 


Brooksville Hotel Co., 123 So. 814, 
98 Fla. 410, 64 A.L..R. 1219. 

Idaho.—Beebe v. Pioneer Bank & 
Trust Co., 201 P. 717, 34 Idaho 
335 —Boise-Payette Lumber Co. v. 
McCornick, 186 P. 252, 32 Idaho 
462. 

Ind.—Citizens Bank of Greenfield v. 
Mer^enthaler Linotype Co., 25 N.E. 
2d 444, 216 Ind. 573—Greensburg 
Bank v. Department of Financial 
Institutions, App., 11 N.E.2d 1008 
—Menzenberger v. American State 
Bank, 198 N.E. 819, 101 Ind.App. 
600. 

lowa.—McCoun v. Drews, 265 N.W. 
160, 221 lowa 227—Corneli College 

V. Crain, 235 N.W. 731, 211 lowa 
1343. 

Ky.—City of Newport v. Dorsel Co., 
136 S.W.2d 11, 281 Ky. 372—Bank 
of Shelbyville v. Hartford, 104 S. 

W. 2d 217, 268 Ky. 135—Young v. 
Hili, 85 S.W.2d 867, 260 Ky. 397— 
First State Bank of Eubank v. 
Crab Orchard Banking Co., 75 S.W. 
2d 517, 255 Ky. 800—Doli v. Guth- 
rie, 24 S.W.2d 947, 233 Ky. 77— 
Morrow Mfg. Co. v. Race Creek 
Coal Co., 2 S.W.2d 662, 222 Ky. 
807—De Charette’s Guardian v. 
Bank of Shelbyville, 291 S.W. 1054, 
218 Ky. 691. 

Me.—Cumberland County Power & 
Light Co. V. Hotel Ambassador, 183 
A. 132, 134 Me. 153. 

Md,—^Anderson v. Perpetual Building 
& Loan Ass’n of Granite, Baltimore 
County, 190 A. 747, 172 Md. 94, 109 
A.L.R. 1419—Bankers' & Merchants 
Credit Co. v. Harlem Park Build¬ 
ing & Loan Ass’n, 153 A. 64, 160 
Md. 230. 

Mich.—Sequist v. Fabiano, 265 N.W. 
488, 274 Mich. 643—Colton v. Mich- 
igan Lafayette Bldg. Co., 255 N. 
W. 433, 267 Mich. 122—First Mortg. 
Bond Co. V. London, 244 N.W. 203, 
259 Mich. 688—Peninsular Sto ve 
Co. V. Young, 226 N.W. 25, 247 
Mich. 580. 

Mont.—Story Gold Dredging Co. v. 
Wilson, 76 P.2d 73, 106 Mont. 166 
-—Shipler v. Potomac Copper Co., 
220 P. 1097, 69 Mont 86. 

Neb.—Bankers Life Ins. Co. v. Ohrt, 
270 N.W. 497, 131 Neb. 858—Frost 
V. Schinkel, 238 N.W. 659, 121 Neb. 
784, 77 A.L.R. 1381. 

N.J.—McDonald v. H. B. McDonald 
Const Co., 175 A. 87, 117 N.J.Eq. 
181. 

N.Y.—Diamond v. Art Contracting 
Co., 262 N.Y.S. 471, 147 Misc. 88 
—Marine Midland Trust Co. of 
Binghamton v. Ahern, 16 N.Y.S.2d 
656. 

Ohio.—^Holland Furnace Co. v. Tfum- 
bull Savings & Loan Co., 19 N.B.2d 
273, 135 Ohio St. 48—TeafC v. He- 
witt 1 Ohio St. 511, 59 Am.D. 634 
—Szilagy v. Taylor, 2§ N.E.2d 360, 
63 Ohio App. 105—McGowan v. Mc- 


Gowan, 18 N.E.2d 419, 59 Ohio App. 
397. 

Okl.—Cray v. Prudential Ins. Co. of 
America, 77 P.2d 563, 182 Okl. 342 
—Potts V. Biggs & Co., 54 P.2d 341, 
176 Okl. 96—Elerick v. Reed, 240 
P. 1045, 113 Okl. 195, 44 A.L.R. 474. 
Or.—Metropolitan Life Ins. Co. v. 
Kimball, 94 P.2d 1101, 163 Or. 31 
—Knight V. Potter, 32 P.2d 1014, 
147 Or. 339—First State & Savings 
Bank v. Oliver, 198 P. 920, 101 
Or. 42. 

S.C.—Planters’ Bank v. Lummus Cot- 
ton Gin Co., 128 S.E. 876, 132 S.C. 
16. 41 A.L.R. 592. 

S.D.—^Arlt V. Langley, 227 N.W. 469, 
56 S.D. 79. 

Tex.—0’Neil v. Quilter. 234 S.W. 528, 
111 Tex. 345—Clark v. Clark, Civ. 
App., 107 S.W.2d 421—C. D. Sham- 
burger Lumber Co. v. Bredthauer, 
Civ.App., 62 S.W.2d 603, error dis- 
missed—Malone v. Burdick, Civ. 
App., 58 S.W.2d 1048—Southwest- 
ern Public Service Co. v. Smith, 
Civ.App., 31 S.W.2d 472, error dis- 
missed. 

Va.—Danville Holding Corporation v. 
Clement, 16 S.E.2d 345, 178 Va. 
223. 

Wash.—Greenkevich v. Vaivados, 19 
P.2d 939, 172 Wash. 208. 

W.Va.—Kanawha Nat. Bank v. Blue 
Ridge Coal Corporation, 148 S.E. 
383, 107 W.Va. 397. 

Wis.—Leisle v. Welfare Building & 
Loan Ass’n, 287 N.W. 739, 232 Wis. 
440—Standard Oil Co. v. La Crosse 
Super Auto Service, 258 N.W. 791, 
217 Wis. 237, 99 A.L.R. 60—Thom¬ 
son V. Cullen, 219 N.W. 439, 196 
Wis, 581. 

mtent miLst dearly appear 

(1) The intention to make an ar- 
ticle a permanent accession to the 
realty must affirmatively and plainly 
appear. 

Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Co., 25 N.E. 
2d 444, 216 Ind. 573. 

Mont.—Butte Electric Ry. Co. v. 

Brett, 257 P. 478, 80 Mont. 12. 

Tex.—C. D. Shamburger Lumber Co. 
V. Bredthauer, Civ.App., 62 S.W.2d 
603, error dismissed. 

(2) If the matter is left in doubt 
and uncertainty, the legal qualities of 
the article are not changed and it 
must be deemed a chattel. 

Ind.—Citizens Bank of Greenfield v. 

Mergenthaler Linotype Co., supra. 
Mont.—Butte Electric Ry. Co. v. 
Brett, supra. 

(3) Mirrors on wall, held in place 
by moulding, are personal property, 
in the absence of evidence of inten¬ 
tion to attach them to real estate.— 
Waltman v. Mayer, 97 Pa.Super. 236. 
41. U.S.—In re Theodore A, Kochs 

Co., C.C.AI11., 120 F-2d 603—Manu- 
facturers Bank & Tru^t Co, pf St, 
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Louis V. Lauchli, C.C.A.Mo., 118 F. 
2d 607—In re Danville Hotel Co., 
C.C.A.I11., 38 F.2d 10, affirming in 
part and reversing in part, D.C., 33 
F.2d 162. 

Ark.—Morgan Utilities v. Kansas 
City Life Ins. Co., 37 S.W.2d 90, 
183 Ark. 492. 

Cal.—M. P. Moller, Inc. v. Wilson, 63 
P.2d SIS, 8 Cal.2d 31—Bell v. Bank 
of Perris, App., 125 P.2d 829—Plac¬ 
er County V. Lake Tahoe Ry. & 
Transportation Co., 209 P. 900, 58 
Cal.App. 764. 

111.—Guardian Life Ins, Co. of Amer¬ 
ica V. Swanson, 3 N.E.2d 324, 286 
IlLApp. 278. 

Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Co., 25 N.E. 
2d 444, 216 Ind. 573. 

lowa.—Corneli College v. Crain, 235 
N.W. 731, 211 lowa 1343. 

Me.—^Wedge v. Butler, 6 A.2d 46, 
136 Me. 189—Cumberland County, 
Power & Light Co. v. Hotel Ambas¬ 
sador, 183 A 132, 134 Me. 153. 

Md.—Bankers' & Merchants Credit 
Co. V. Harlem Park Building & 
Loan Ass’n, 153 A 64, 160 Md. 230 
—Rudolph Wurlitzer Co. v. Cohen, 
144 A 641, 156 Md. 368, 62 AL.R. 
358. 

Miss.—Love v. Union CenL Life Ins. 
Co., 150 So. 794, 168 Miss. 408, 
citing Corpus Juris. 

Mo.—Matz V. Miami Club Restaurant, 
App., 127 S.W.2d 738—Moller-Van- 
denboom Lumber Co. v. Boudreau, 
85 S.W.2d 141, 231 Mo.App. 1127. 

Mont.—Story Gold Dredging Co. v. 
Wilson, 76 P.2d 73, 106 Mont. 166 
—Butte Electric Ry. Co. v. Brett, 
257 P. 478, 80 Mont. 12. 

N.Y.—Marcus v. Rosner, 197 N.Y.S. 
503, 119 Misc. 517—Application of 
Wier, 20 N.Y.S.2d 304, reversed on 
other grounds 19 N.Y.S.2d 247, 259 
App.Div. 839. 

Or.^—Blake-McFall Co. v. Wilson, 193 
P. 902, 98 Or. 626, 14 AL.R. 1275. 

Tenn.—Knoxville Gas Co. v. W. I. 
Kirby & Sons, 32 S.W.2d 1054, 1055, 
161 Tenn. 490, quoting Corpus Ju¬ 
ris. 

Tex.—0'Neil v. Quilter, 234 S.W. 528,. 
111 Tex. 345—Clark v. Clark, Civ, 
App., 107 S.W.2d 421—C. D. Sham¬ 
burger Lumber Co. v. Bredthauer,. 
Civ.App., 62 S.W.2d 603, error dis¬ 
missed—Malone v. Burdick, C^v. 
App., 58 S.W.2d 1048—Southwest- 
ern Phiblic Service Co. v. Smith, 
Civ.App., 31 S.W.2d 472, error dis¬ 
missed. 

Utah.—^Workman v. Henrie, 266 P, 
1033, 71 Utah 400, 58 AL.R. 1346. 

Va.—Danville Holding Corporation v. 
Clement, 16 S,E.2d 345, 178 Va, 
223. 

W.Vaj—Kanawha Nat> Bank v. Blue 
Ridge Coal Corporation, 148 S.E, 
383, 107 W.Va. 397. 
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§ 2 

has been said to be controIHng ordinar- 

ily, if the person annexing chatteis to real estate 
intends them to become a permanent accession to 
the realty, they are fixtures and part of the realty 
in the eyes of the law,^^ but oniy then,"^^ and not 
where the annexor's intention was that the annexa- 
tion be temporary.^^ Intention, however, is not by 
itself sufficient to make an article a fixture.*^® 

b. Character of Intention 

The 'ntention considered is not a secret or undis- 
ciosed intent, but the apparent intent, that inferred from 
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all the facts and circumstances, such as the relation and 
situation of the annexor, the pollcy of the law, the 
manner of annexation, and the purpose or use for which 
the annexation was made. The actual intention of the 
annexor may be immateriai, or under proper circum- 
stances it may be a valid consideration. 

The test of intention is given a broad significa- 
tion.47 Subject to the rules as to the effect of 
agreements as to whether an article shall or shall 
not be a chattel, discussed infra §§ 12-20, the inten¬ 
tion which Controls is not a secret or undisclosed 


Wis.—McCorkle v. Robbins, 267 N.W. 
295, 222 Wis. 12—Standard Oil Co. 

V, La Grosse Super Auto Service, 
25S K.W, 791. 217 Wis. 237, 99 A. 
L»-R. 60—Thomson v. Cullen, 219 N. 

W. 439, 196 Wis. 581. 

26 C.J. p 654 note 31. 

^Puadamental test 

The fundamental test, in determin- 
in& whether personalty attached to 
realty is “fixture," is whether pur¬ 
pose of annexation was to make per¬ 
sonalty a permanent part of freehold. 
—Marine Midland Trust Co. of Bing- 
hamton v. Ahern, 16 N.Y.S.2d 656. 

Modem tendency 

The definite tendency in modem 
times is to accord less significance 
to the manner of annexation and 
more to the intention of the person 
making it.—Marine Midland Trust 
■Co. of Binghamton v. Ahem, supra. 

• Machinery 

The rule applies with regard to 
machinery in manufacturing plants 
the same as in the case of any oth- 
■er kind of chattel.—In re Highland 
Silk Co., D.aPa., 41 F.2d 404. 

-Pxoperty to he a fixture 

D.C.—Evans v. Ockershausen, 100 F. 
2d 695, 69 App.D.C. 285, 128 A.L.R. 
177, certiorari denied Smith v. Ock- 
erhausen, 59 S.Ct. 462, two cases, 
306 U.S. 633, 83 L.Ed. 1034. 

■42. U.S.—In re American Pile Fabric 
Co.. C.C.A.Pa„ 85 F.2d 961, revers- 
ing, D.C., 12 F.Supp. 86, certiorari 
-denied Bateman v. Ideal Building 
Loan Ass'n, 57 S.Ct 320, 299 U. 
.S. 615, 81 L.Ed. 454—^Kennedy v. 
'Crumlish, C.C.A.Pa, 85 F.2d 665— 
I>elaware County Nat. Bank v. 
Montgomery, C-C.A-Pa., 78 P.2d 616. 
Ark.—^Bank of Mulberry v. Hawkins, 
10 S,W.2d 898, 178 Ark. 504. 

CaL—^osliner v. Brio-nes, 204 P. 19, 
187 Cal. 557—^Alderman v. Baggett, 
25 P.2<i 532, 134 Cal.App. 601— 
Fisher v. Penningtop, 2 P.2d 518, 
116 Cal.App. 248. 

'Colo.—^DawSon v. Scruggs-Vander- 
voort Bamey Realty Co., 268 P. 
584, 84 Colo. 152. 

—^Martindate v. Bbwers Beach 
Cdrpi^tion. 118 A. 299, 13 DeLCh. 
288. 


111.—Savage v. Universi ty State Bank 
of Champaign, 263 Ill.App. 457. 
Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Co., 25 N. 
E.2d 444. 216 Ind. 573. 

Ky.—De Charette’s Guardian v. Bank 
of Shelbyville. 291 S.W. 1054, 218 
Ky. 691. 

Tenn.—Dudzick v. Lewis, 133 S.W.2d 
496, 175 Tenn. 246. 

Tex.—0'Neil v. Quilter, 234 S.W. 628, 
111 Tex. 345. 

Va.—Danville Holding Corporation v. 

Clement 16 S.R2d 345, 178 Va. 223. 
Wash.—Strong v. Sunset Copper Co., 
114 P.2d’ 526, 9 Wash.2d 214, 135 
A-L,R. 423—Reeder v. Smith, 203 P. 
951, 118 Wash. 505. 

W.Va.—Kanawha Nat. Bank v. Blue 
Ridge Coal Corporation, 148 S.E. 
383, 107 W.Va. 397. 

Wis.—^Zimmerman v. Treleven, 212 
N.W. 266, 192 Wis. 214. 

Modem mle 

Modern decisions permit fixtures to 
reraain personal property where in¬ 
tent that they should remain per¬ 
sonal property can be gathered from 
conduct of parties.—^National Bank 
of Republic of Chicago v. Wells-Jack- 
son Corporation, 193 N.E. 215, 358 
III. 356, 98 A-L.It. 618, reversing 272 
111.App. 561. 

WheiL detachable withoxit daznage 

(1) Intention of i)arties ordinarily 
determines whether article so an- 
nexed to building that it can be de- 
tached without material damage be- 
comes a fixture.—East Ohio Building 
& Loan Co. v. Holland Furnace Co., 
194 N.E. 698, 48 Ohio App. 545. 

(2) Intention of one annexing ar¬ 
ticle to building and detachable with¬ 
out material damage to building ordi¬ 
narily determines whether it becomes 
fixture.—Industrial Bank of Rich- 
mond V. Holland Furnace Co., 153 
S.E. 309, 109 W.Va. 176. 

(3) Chatteis, so aflfixed to realty as 
to be removable without destroying 
or materially injuring them or real¬ 
ty, become part of realty or remain 
personalty, accordlng to parties" in¬ 
tention at time of annexation.—Clay- 
ton V. Lienhard, 167 A. 321, 312 Pa, 
433. 


In disputes betweeu private parties 
Cal.—Southern California Tei. Co. v. 
State Board of Equalization, 82 P. 
2d 422, 12 Cal.2d 127. 

Trade fixtures 

The rule is applicable in determin- 
ing whether an article is a trade 
fixture or a part of the realty.—Reed¬ 
er V. Smith, 203 P. 951, 118 Wash. 
505. 

Necessity for annexation see infra § 

3. 

43. Cal.—Oroville-Wyandotte Irr. 
Dist. V. Ford, 118 P.2d 340, 47 Cal. 
App.2d 531. 

Tenn.—Knoxville Gas Co. v. W. I. 
Kirby & Sons, 32 S.W.2d 1054, 1055, 
161 Tenn. 490, quoting Oorpus Ju¬ 
ris. 

Tex.—McConnell v. Prost, Civ.App., 
45 S.W.2d 777, error refused—^AI- 
len V. Selman, Civ.App., 10 S.W.2d 
173. 

Immovable by destination 
Movable becomes “immovable by 
destination" when owner unites it 
with his realty, intending that mov¬ 
able shall be merged and associated 
with destiny of realty.—Richardson 
V. Item Co., 134 So. 380, 172 La. 421. 
Articles within mle 

(1) Articles which are ponderous 
and firmly attached and are difficult 
to remove, including complete build- 
ings, may retain character of pure 
chatteis if such is intention of par¬ 
ties.—Nadien v. Bazata, 22 N.E.2d 
1. 303 Mass. 496. 

(2) The rule has special applica- 
tion to heavy machinery.—Joyner v. 
Mitchell, 267 Ill.App. 427. 

26 C.J. p 664 note 31. 

44. Tenn.—^Knoxville Gas Co. v. W. 

I. Kirby & Sons, 32 S.W.2d 1054, 
1055, 161 Tenn. 490, quoting Cor¬ 
pus Juris. 

26 C.J. p 654 note 31. 

45. Cal.—Oroville-Wyandotte Irr. 

Dist V. Ford, 118 P.2d 340, 47 Cal. 
App.2d 531. 

46- N.C.—State v. Martin, 53 S.E. 

874, 141 N.C. 832. 

26 C.J. p 655 note 32. 

47. Va.—Danviile Holding Corpora¬ 
tion V. Clement, 1$ S.E,2d 345, 178 
Va. 223, 
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intent,^^ nor need it be expressed in words,^^ al- 
though the expressed intent, if any, of the annexor, 
while not necessarily controlling,^^ is to be consid- 
ered.5^ It is the apparent intent,that manifested 
by the physical facts,^^ the intention to be inferred 
from all the facts and circumstances of the annex- 
ation;54 which is considered; and the actual in¬ 
tention of the party making the annexation may 
be immaterial.^S However, occasionally the view 
has been more or less clearly indicated that the 


actual intention of the party who made the an¬ 
nexation is a valid consideration in this regardj^® 
and such a view appears to be involved in the occa- 
sional statements that intention Controls only when 
there is a reasonable doubt as to whether the chat- 
tel has changed its status,^ ^ when severance would 
not Work an injury to the realty or when the ar- 
ticle is not especially adapted for use in that 
place.^^ 

In determining the intent there are considered the 


48. Ala. — Farmers & Merchants 
Bank v. Sawyer, 163 So. 657, 26 
Ala.App. 520, certiorari denied 163 
So. 659, 231 Ala. 137. 

Cal.—San Dieg-o Trust & Savings 
Bank v. San Diego County, 105 P.2cl 
94, 16 Cal.2d 142, 133 A.L.R. 416, 
superseding, App., 96 P.2d 137, and 
certiorari denied U. S. National 
Bank of San Diego v. San Diego 
County, 61 S.Ct. 449, 312 U.S. 679, 
85 D.Ed. 1118—Bell v. Bank of Per- 
ris, App., 125 P.2d 829. 

Idaho-—Beebe v. Pioneer Bank & 
Trust Co.. 201 P. 717, 34 Idaho 385 
—Boise-Payette Lumber Co. v. Mc- 
Cornick, 186 P. 252, 32 Idaho 462. 

lowa.—Corneli College v. Crain, 235 
N.W. 731, 211 lowa 1343. 

Me.—Cumberland County Power & 
Dight Co. V. Hotel Ambassador, 183 
A. 132, 134 Me. 153. 

Mass.—Commercial Credit Corpora¬ 
tion V. Commonwealth Mortgage & 
Loan Co,, 177 N.K 88, 276 Mass. 
335. 

Mich.—^Kent Storage Co. v. Grand 
Rapids Lumber Co., 214 N.W. 111, 
239 Mich. 161. 

Mont.—Story Gold Dredging Co. v. 
Wilson, 76 P.2d 73, 106 Mont. 166 
—Shipler v. Potomac Copper Co., 
220 P. 1097, 69 Mont. 86. 

N.Y.—Marine Midland Trust Co. of 
Binghamton v. Ahem, 16 N.T.S.2d 
656. 

Okl.—Mortgage Bond Co. v. Stephens, 
74 P.2d 361, 181 OkL 419, 

Or.—Dunn v. Assets Realization Co., 
16 P.2d 370, 141 Or. 298, rehearing 
denied 17 P.2d 1118, 141 Or. 298— 
First State & Savings Bank v. Oli¬ 
ver, 198 P. 920, 101 Or. 42—Blake- 
McFall Co. V. Wilson, 193 P. 902, 
98 Or. 626, 14 A.L.R. 1275. 

Pa.—Diamond v. Butler, 17 Pa.Dist. 
& Co. 183. 

Tex.—C. D. Sharaburger Lumber Co. 
v. Bredthauer, Civ.App., 62 S.W. 
2d 603, error dismissed. 

Va.—Danville Holding Corporation v. 
dement, 16 S.E.2d 345, 349, 178 
ya. 223, citingf Corpus Juris. 

26 C.J. p 655 note 34. 

49. Cal.—Bell v. Bank of Perris; 

App., 125 P.2d 829. ! 

Va.—^Danville Holding Corporation V.! 
Clement, 16 S.E.2d 345, 178 Va. 223. 

50. CaL^Bond Inv, Co. V. Blakeley, i 

257 F. 189^ 83 CalA.pp, 096. < 
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Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Co., 25 N. 
E.2d 444, 216 Ind. 573. 
lowa.—Equitable Life Assur. Soc. of 

U. S. V. Chapman, 282 N.W. 355, 225 
lowa 988. 

Present statem.eii.ts of annexor are 
not to be considered.—Martindale 
V. Bowers Beach Corporation, 118 A. 
299, 13 Del.Ch. 288. 

51. Cal.—Alderman v. Baggett, 25 
P.2d 532. 134 Cal.App. 501—Bond 
Inv. Co. V. Blakeley, 257 P. 189, 83 
Cal.App. 696. 

S.D.—Arlt v. Langley, 227 N.W. 469, 
56 S.D. 79. 

Va.—Hagan v. Richmond Trust Co., 
139 S.B. 317, 148 Va. 528. 

52. CaL—Hammond Lumber Co. v. 
Gordon, 258 P. 612, 84 Cal.App. 701. 

53. Cal.—San Diego Trust & Sav¬ 
ings Bank v. San Diego County, 
105 P.2d 94, 16 Cal.2d 142, 133 A. 
L.R. 416, superseding App., 96 P.2d 
137, and certiorari denied tJ, S. Na¬ 
tional Bank of San Diego County 

V, San Diego County, 61 S-Gt 449, 
312 U.S. 679, 85 L.Ed. 1118—M. P. 
Moller, Inc. v. Wilson, 63 P.2d 818, 
8 Cal,2d 31—Bell v. Bank of Perris, 
App., 125 P.2d 829. 

54. U.S.—In re Walker Bin Co., D.C. 
N.Y., 9 F.Supp. 367. 

Ala.—Farmers & Merchants Bank v. 
Sawyer, 163 So. 657, 26 Ala.App. 
520, certiorari denied 163 So. 659, 
231 Ala. 137. 

Del.—Martindale v. Bowers Beach 
Corporation, 118 A. 299, 13 DebCh. 
288. 

Idaho.—Beebe v. Pioneer Bank & 
Trust Co., 201 P. 71T, 34 Idaho 
385. 

Me.—Wedge v. Butler, 6 A.2d 46, 136 
Me. 189. 

Miss.—Love v. Union Cent. Life Ins. 

Co., 150 So. 794, 168 Miss. 408. 

N.Y.—Marine Midland Trust Co. of 
Binghamton v. Ahem, 16 N.Y-S.2d 
656. 

Or.—First State & Savings Bank v. 
Oliver, 198 P. 920; 101 Or; 42— 
Blake-McFall Co. v. Wilson, 193 
P. 902, 98 Or. 626, 14 A-L.3R. 1275. 
Pa.—Diamond v. Butler, 17 Pa.Bist. 
& Co. 183. ■ 

Tex.—0'NeiI v. Quiltet, 234 S.Wi 528, 
111 Tex. 345—C. D. Shamburger 
Lumber Oo. V. Bredthauer, Civ. 
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App., 62 S.W.2d 603, error di.s- 
missed. 

Va.—Hagan v. Richmond Trust Co., 
139 S.E. 317, 148 Va. 528. 

26 C.J. p 655 note 35. 
larot flrom expressed intent alone 
As respects question whether chat- 
tel becomes a fixture, the intention of 
the parties making the annexation of 
a chattel to a freehold is determined 
not from the expressed intention 
alone, but such intention must be 
reasonably inferable from the facts 
and circumstances surrounding the 
annexation.—Equitable Life Assur. 
Soc. of U. S. V. Chapman, 282 N.W. 
355, 225 lowa 988. 

Value 

In absence of agreement as to 
whether concrete bank vault con- 
structed by lessee is a fixture, con¬ 
sideration is to be given to value of 
the lot and building to which the 
vault is attached, the cost of re- 
moval, whether the property will be 
worth more or less after removal of 
the vault, and whether the property 
was increased in value or damaged 
by the construction of the vault for 
all general purposes.—Savage v. Uni- 
versity State Bank of Champaign, 
263 IlLApp. 457, 

55. Vt.—^Kendall v. Hathaway, 30 A. 
859, 67 Vt. 122. 

26 C.J. p 656 note 36. 

56. N.J.—Oradell Gardens v. Moon- 
ey, 178 A. 270, 13 N.J.Misc. 364, 
citing CJorpus Juris, 

26 C.J. p 656 note 40. 

When. ownersMp of chattel aud real. 
ty the same 

This is parti cularly true when the 
ownership of the chattel and the 
realty is in one and the same person. 
—Oradell Gardens v. Mooney, 178 A. 
270, 13 N.J.Misc. 364. 

57- IlL—Sword v. Low, 13 N.E. 826, 
122 111. 487. 

26 C.J. p 656 note 41. 

58 . Or.—^Alberson v. Elk Creek Gold- 
Min, Co., 65 P. 978, 39 Or. 552. 

26 C.J. p 656 note 42. 

59- U.S.—^New York Life Ins. Co. 
V. Allison, N.Y., 107 F. 179, 46 
C.C.Ai 229, certiorari denied 21 S. 
Ct. 923, 181 U.S. 618, 4:5 L.Ed. 
1030. 
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relation and the acts and conduct of the par¬ 
ties; the nature of the transaction;^^ the nature or 
mode of annexation;®^ the purpose or use for which 
the annexation was made;®^ the adaptability of the 
article to the use to which the realty is appropriat- 
ed;®^ and the character of the building to which 
the property is attached;®^ or, as it has been stated 


generally in many cases, the intention is to be in- 
ferred from the nature of the article alSixed; the 
relation and situation of the party making the an¬ 
nexation, and the policy of the law in relation 
thereto; the structure and mode of the annexation, 
and the purpose or use for which the annexation 
has been made.^" Under these rules for determin- 


60. Del.—Martindale v. Bowers 
Beach Corporation, 118 A. 299, 13 
Del.Ch. 2SS. 

Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Co., 25 N.E. 
2d 444, 216 Ind. 573. 

Me.—Cumberland County Power & 
Light Co. V. Hotel Ambassador, 183 
A. 132, 134 Me. 153. 

Or.—Dunn v. Assets Realization Co., 
16 P.2d 370, 141 Or. 298, rehearing 
denied 17 P.2d 1118, 141 Or. 298. 
Important factor 

The relation and situation of the 
party making the annexation are an 
important factor in determining 
whether annexation was made w^ith 
intention of making articles perma¬ 
nent accession to realty. 

Ind.—Greensburg Bank v. Depart¬ 
ment of Financial Institutions, 
App., 11 N.E.2d 1008. 

Or.—Blake-McFall Co. v. Wilson, 
193 P. 902, 98 Or. 626, 14 A.L.R. 
1275. 

Matters considered 

The interest in the realty of the 
annexor is to be considered.—Love v. 
Union Cent. Life Ins. Co., 150 So. 
794, 168 Miss. 408. 

eu. U.S.—Kennedy v. Crumlish, C.C. 
A.Pa., 85 F.2d 665. 

Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Co., 25 N. 
E.2d 444. 216 Ind. 573. 

Me.—Cumberland County Power & 
Light Co. V. Hotel Ambassador, 183 
A. 132, 134 Me. 153. 

Mass.—Grinnell Co. v. Gardner Trust 
Co., 193 N.E. 37, 288 Mass. 385— 
Commercial Credit Corporation v. 
Commonwealth Mortgage & Loan 
Co., 177 N.E. 88, 276 Mass. 335. 
Mich.—^Kent Storage Co. v. Grand 
Rapids Lumber Co., 214 N.W. 111, 
239 Mich. 161. 

Or.—Dunn v. Assets Realization Co., 
16 P.2d 370, 141 Or. 298, rehearing 
denied 17 P.2d 1118, 141 Or. 298. 
S.D. — ^Arlt V. Langley, 227 N.W. 469, 
56 S.D. 79. 

62. Or.—Dunn v. Assets Realization 
Co., 16 P.2d 370, 141 Or. 298, re¬ 
hearing denied 17 P.2d 1118, 141 Or. 
298. 

63. U.S.—In re Highland Silk Co., 
D.C.Pa., 41 P.2d 404. 

N.T.—Edward Brmold Co. v. Chem¬ 
ical Bank & Trust Co., 14 N.Y.S.2d 
424. , , 

ITot cosclosiwa hat important; 

The mode of annexation, although 
not conclusive, is frequently of im- 


portance in ascertaining the inten¬ 
tion.—In re Voight-Pros't Brewing 
Co., C.C.A.Mich., 115 F.2d 733. 

64. Miss.—Love v. Union Central 
Life Ins. Co., 150 So. 794, 168 Miss. 
408. 

Stometimes controlling 

One sometimes controlling circum- 
stance where the annexation was 
made by the owner of the realty is 
whether the article was annexed for 
the more convenient and profitable 
use of the realty itself, for the gen- 
eral purpose for which a person mak¬ 
ing the annexation intended to use 
it.—Love V. Union Central Life Ins. 
Co., supra. 

19‘ot conclusive hut important 

The manner of use, although not 
conclusive, is frequently of im- 
portance in ascertaining the inten¬ 
tion.—In re Voight-Pros’t Brewing 
Co., C.C.A.Mich., 115 F.2d 733. 

65. Cal.—Placer County v. Lake 
Tahoe Ry. & Transportation Co., 
209 P. 900, 58 Cal.App. 764. 

66. U.S.—In re Highland Silk Co., 

I D.C.Pa., 41 P.2d 404. 

67. U.S.—In re Theodore A. Kochs 
Co., C.C.A.I11., 120 P.2d 603. 

Ark.—Morgan Utilities v. Kansas 
City Life Ins. Co., 37 S.W.2d 90, 
183 Ark. 492. 

Cal.—Bell V. Bank of Perris, App., 
125 P.2d 829—Breyfogle v. Tighe, 
208 P. 1008, 58 Cal.App. 301. 

Conn.—Lesser v. Bridgeport-City 
Trust Co., 198 A. 252, 124 Conn. 69, 
123 A.L.R. 687. 

Fla.—Commercial Pinance Co. v. 
Brooksville Hotel Co„ 123 So. 814, 
98 Fla. 410, 64 A.L.R. 1219. 

Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Co., 25 N.E. 
2d 444, 216 Ind. 573—Greensburg 
Bank v. Department of Financial 
Institutions, App., 11 N.E.2d 1008. 
Ky.—Toung v. Hili, 85 S.W.2d 867, 
260 Ky. 397. 

Md.—Anderson v. Perpetual Building 
& Loan Ass’n of Granite, Balti- 
more County, 190 A. 747, 172 Md. 
94, 109 A.L.R. 1419—Bankers’ & 
Merchants^ Credit Co. v. Harlem 
Park Building & Loan Ass"n, 153 
A. 64, 160 Md. 230. 

Mo.—Handlan v. Stifel, App., 232 S. 
W. 245. 

Mont.—Story Gold Dredging Co. v. 
Wilson, 76 P.3d 73, 106 Mont. 166 
—Shipler v. Potomac Copper Co., 
220 P. 1097, 69 Mont. 86. 
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Neb.—Bankers Life Ins. Co. v. Ohrt, 
270 N.W. 497, 131 Neb. 858. 

N.T.—Harway Improvement Co. v. 
Partridge, 222 N.Y.S. 176, 220 App. 
Div. 595. 

Okl.—Gray v. Prudential Ins. Co. of 
America, 77 P.2d 563, 182 Okl. 342 
—Mortgage Bond Co. v. Stephens, 
74 P.2d 361, 181 Okl. 419—Quality 
Milk Products Co. v. Young, 51 P. 
2d 547, 175 Okl. 98—Quality Milk 
Products Co. V. Endowment Loan 
& Mortgage Co., 51 P.2d 550. 175 
Okl. 94. 

Or.—Metropolitan Life Ins. Co. v. 
Kimball, 94 P.2d 1101, 163 Or. 31— 
First State & Savings Bank v. 
Oliver, 198 P. 920, 101 Or. 42— 
Blake-McPall Co. v. Wilson, 193 P. 
902, 98 Or. 626, 14 A.L.R. 1275. 
S.C.—Planters’ Bank v. Lummus Cot- 
ton Gin Co., 128 S.E. 876, 132 S.C. 
16, 41 A.L.R. 592. 

S.D.—^Arlt V. Langley, 227 N.W. 469, 
56 S.D. 79. 

Tex.—0'Neil v. Quilter, 234 S.W. 528, 
111 Tex. 345—Clark v. Clark, Civ. 
App., 107 S.W.2d 421—McConnell v. 
Frost, Civ.App., 45 S.W.2d 777, er¬ 
ror refused—Southwestern Public 
Service Co. v. Smith, Civ.App., 31 S. 
W.2d 472, error dismissed. 

Va.—Danville Holding Corporation v. 
Clement, 16 S.E.2d 345, 349, 178 Va. 
223, citing Corpus Juris. 

26 C.J. p 656 note 39. 

I^eadiug case 

Ohio.—Teaff v. Hewitt, 1 Ohio St. 

511, 59 Am.D. 634. 

Matters considered 

(1) In determining intention of 
parties as to whether machinery in- 
stalled in manufacturing establish- 
ment was to remain personalty, their 
actions as evidenced by their con- 
tracts, permanence of installation of 
machinery, its nature, and its rela¬ 
tion to concern as a going business, 
must be considered.—^In re American 
Pile Fabric Co., C.C.A.Pa., 85 F.2d 
961, reversing, D.C., 12 F.Supp. 86, 
certiorari denied Bateman v. Ideal 
Building & Loan Ass’n, 57 S.Ct. 320, 
299 U.S. 615, 81 L.Ed. 454. 

(2) When not expressly stated, the 
intention must be ascertained from 
the relations of the parties, from 
■what they did and said, and from 
the character of the property and 
the use for which it was intended— 
Kennedy v. Crumlish, C.C.A.Pa., 85 
F.2d 665. 

Where xemovahle without injury 
Where the chattel may be removed 
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ing intent it has been held that the other tests con- 
sidered essential in determining whether or not 
property is a fixture, that is, the character of the 
annexation to the realty, see infra §§ 4-6, and the 
character of the article and its adaptability to the 
nses of the realty, see infra §§ 7-11, may be consid- 
ered subsidiary elements employed as tests for de¬ 
termining the intention.6^ 

Time of intention. In general the intention con- 
sidered is the intention at the time the property is 
annexed to the realtybut it has been stated that 
the intent which is regarded as controlling is not 
the initial intention at the time the chattel is ac- 
quired."^® 

c. Whose Intention Considered 

It is the intention of the annexor, and not that of 
some other person, which is controlling. However, if 
the annexor does not own the realty, his Intention is im- 
material. 

In general it is the intention of the annexor 
which is controlling,and the intention of another 
person is in itself immaterial,^^ except as it may be 
incorporated in a contract which is valid and effec¬ 
tive by reason of such other^s interest in the land 
or in the article annexed, as considered infra §§ 12- 
20. Where the person making the annexation has 
an absolute estate in the land and is the owner of 
the chattel, the absence of any confiicting interests 
at the time of annexation makes his intention an 
appropriate consideration in determining the char¬ 
acter of the article, as when, for instance, the ques- 
tion subsequently arises between his heir and execu- 
tor, see infra § 30, or as between one claiming that 


§ 2 

the article passed on a subsequent conveyance of 
the land and one denying such claim, see infra §§ 
44, 49-51. The applicability of the theory of in¬ 
tention is, however, not so ciear when one annexes 
his chattel to land belonging to another, see infra 
§ 25, and there is authority to the effect that in 
such case the intention of the annexor is immateri- 
al.'^^ It has been said in this connection that if, as 
between himself and the owner .of the soil, the 
person making an erection thereon has no right to 
erect it as property separate and distinet from the 
freehold, an intention so to do, no matter how clear- 
ly manifested, is of no avail.^-* However, a con- 
trary view has been indicated, at least in cases in- 
volving mistake in affixing the property to the oth- 
er’s realty. 

d. Intention Distingnislied from Agreement 

The intention of the annexor is to be distinguished 
from the joint intention of two or more parties as in¬ 
dicated by an agreement between them which may de- 
termlne the status of the article as between such parties. 

The question of the intention of the individual 
party making the annexation, which is regarded as 
controlling, is to be distinguished from that of joint 
intention, as indicated by agreement between them, 
of two or more parties, each of whom has, at the 
time of annexation, an interest in either the land 
or in the article annexed. Such an agreement, 
when made with the owner of the chattel before 
or at the time of annexation, has perhaps occa- 
sidnally been referred to as of weight in determin¬ 
ing the intention with which the annexation was 
madeJ® Thus, when the courts refer, as they quite 


without injury to it or the realty, 
the manner of its annexation and 
other circumstances and facts, in- 
cluding: its possible uses, are to be 
considered in determining- the inten¬ 
tion of the party annexing it.—^Whit- 
aker-Glessner Co. v. Ohio Savings 
Bank & Trust Co., C.C.A.Ohio, 22 F. 
2d 773. 

68. Cal.—M. P. Moller, Inc., v. Wil- 
son, 63 P.2d 818, 8 Cal.2d 31—Gos- 
liner v. Briones, 204 P. 19, 187 Cal. 
557—^Alderman v. Baggett, 25 P.2d 
532, 134 Cal.App. 501. 

111.—Guardian Life Ins. Co. of Amer¬ 
ica V. Swanson, 3 N.B.2d 324, 286 
111.App. 278. 

N.Y.—Van Buren y. Gallo, 283 N.Y.S. 
453, 157 Misc. 289. 

Tex.—0’Neil v. Quilter, 234 S.W. 
528, 111 Tex. 345—Clark v. Clark, 
Civ.App., 107 S.W.2d 421—C. D. 
Shamburger Lumber Co. v. Bred- 
thauer, Civ.App., 62 S.W.2d .603, 
error dfsmissed—Malone v. Bur- 
diefc, Civ.App., 58 S.W.2d 1048— 
Southwestem Public Service Co, v. 


Smith, Civ.App.. 31 S.W.2d 472, 
error dismissed. 

UtaLh.—^Workman v. Henrie, 266 P. 

1033, 71 Utah 400, 58 A.L.R. 1346. 
Chief -value 

Such other tests derive their chief 
value as evidence of intention.—Citi- 
zens Bank of Greenfield v. Mergen- 
thaler Linotype Co., 25 N.E.2d 444, 
216 Ind. 573. 

A criterion for deterxaina^ou 

Whether the article is physically 
aj95xed to building is only one of the 
criteria in determining whether 
there was intention to make it a per^ 
manent accession to realty.—M. P. 
Moller, Inc., v. Wilson, 63 P.2d 818, 
8 Cal.2d 31. 

68. Ind.—Citizens Bank of Green¬ 
field V. Mergenthaler Linotype Co., 
25 lSr.E.2d 444, 216 Ind. 573. 

Miss.—Love v. Union Cent. Life Ins. 

Co., 150 So. .794, 168 Miss. 408. 
Wis.—Hartberg v, American Pbund- 
ers’ Securities Co., 249 N.W. 48, 212 
Wis. 104, 91 A.LwR. 536. 

7a N.Y.—Marine Midland Trust Co. 
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of Binghamton v. Ahern, 16 N.Y. 
S.2d 656. 

71. Wash.—Reeder v. Smith, 203 P. 
951, 118 Wash. 505. 

26 C.J. p 657 note 52. 

72. lowa.—Hooven, Owens, Rentsch- 
ler Co. V. City of Atlantic, 144 N. 
W. 635, 163 lowa 380. 

26 C.J. p 657 note 52. 

73. Me.—Readfield Telephone & Tel- 
egraph Co. v. Cyr, 49 A. 1047, 95 
:^e. 287. 

26 C.J. p 657 note 47. 

Oialy of incidental imporfeancer 
Mo.—Matz V. Miami Club Restaur¬ 
ant App., 127 S.W.2d 738. 

74. Ga.—^Wright v. Du Bignon, 40 S. 
E. 747, 114 Ga. 765, 57 L.R.A. 669. 

26 C.J. p 657 note 48. 

75- Mich.—Curtis v. Leasia, 44 N. 
W- 500, 78 Mich. 480. 

76. Mass.—Jennings v. Vahey, 66 N. 
E. 598, 183 Mass. 47, 97 Am.S.R. 
409. 

26 C.J. p 657 note 50. 
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frequently do, not to the intention of the particular 
party rnaking the annexation, but to '^the intention 
of the parties,” as controlling in this regard,'^'^ they 
have in mind, it appears, the joint intention of the 
parties in interest as evidenced by agreement be- 
tween thent, which is considered infra §§ 12-20. 

e. In Belation to Permanency 

The intention to make the article annexed a per¬ 
manent accession to the freehold does not require an in- 
tent that it be perpetual, but it is sufficient if it is in- 
tended that the annexation shall continue untii the arti¬ 
cle is worn out or superseded, or its purpose accomplished, 
except where the purpose is of a temporary character. 

In the requirement of an intention to make the 
article annexed a permanent accession to the land 
the expression “permanent” does not, it seems, im- 
ply that the annexation must be intended to be per- 
petual,'^^ but rather that the article shall appear to 
be intended to remain where fastened untii worn 
out,*^® untii the purpose to which the realty is de- 
voted has been accomplished,80 or untii the article 
is superseded by another article more suitable for 
the purpose.8t It appears to be sufficient that it is 
intended to remain where placed as long as the land 
or building to which it is annexed may be used for 
the same purpose.82 The intention of the annexor 
that the article shall remain “indefinitely” has also 
been referred to as the criterion.88 In a number of 
cases the purpose for which the annexation was 
made was recognized as in itself of so temporary 
a character as to show that the intention could not 


have been to make the article a permanent acces- 
sion.8^ However, the fact that the character of the 
operations on land is such that an exhaustion of the 
material therefor on the land will necessitate, at 
some time in the future, a cessation of such opera¬ 
tions, or a change in the character of the machinery 
.necessary therefor, has not ordinarily been regard- 
ed as showing an intention that the machinery orig- 
inally installed for the conduct of such operations 
was not intended to be for the permanent improve- 
ment of the land and was consequently not a part of 
the realty.85 On the other hand the fact that the 
operation of the machinery involves the destruc- 
tion of the supply of material on the land has occa- 
^sionally been referred to as indicating a temporary 
purpose. 8^ 

§ 3. Necessity of Annexation to Realty 

a. In general 

b. Articles not yet in place 

c. Adaptation of realty 

a. In General 

Annexation is necessary in order to render an article 
a fixture, except in Pennsylvania and perhaps in a few 
other jurisdictions. 

It is ordinarily stated, expressly or by implica- 
tion, that annexation of a chattel to the realty is 
necessary in order to render it a part of the real- 
ty,87 or, at least, it must be mechanically fitted so 
as, in ordinary understanding, to constitute a part 


77. Cal.—Miller v. Struven, 218 P. 
287, 63 Cal.App. 128. 

III.—^Hopwood V. Green, 34 N.E.2d 
559, 310 Ill.App. 411, transferred, 
see 30 N.B.2d 656, 375 111. 167—Ed- 
wards v. North Shore Gas Co., 6 
N.E.2d 489, 289 Ill.App. 32. 

Pa.—Ridgrway Dynamo & Engine Co. 

V. Werder, 136 A. 216, 287 Pa. 358. 
Tex.—Reader v. Christian, GivA.pp., 
234 S.W. 155, error refused. 

26 C.J. p 657 note 54. 

78. Cal.—San Diego Trust & Sav- 

ings Bank v. San Diego County, 105 
P.2d 94, 98, 16 Cal.2d 142, 133 A.L. 
R. 416, citing Corpus Juris, super- 
seding, App., 96 P.2d 137, and cer¬ 
tiorari denied U. S. National Bank 
of San Diego v. San Diego Cbunty, 
61 S.Ct. 449, .312 U.S. 879, 85 UEd. 
1118. i 

N.T.—^Diamond v. Art Contracting j 
Co., 262 N.T.S. 471, 147 Misc. 

26 C.ir. p 657 note 56. 

TTuder statute including realty 
iliat‘ whMi is affixed td land, and pro- 
viding that thing is deemed to be 
aflEbced to land wlieii it is perznanent- 
ly rested on it, “i^ermanentjly r^t- 
ing" is used in a sense contrasted 
with, transient or tempoirary,, and 


I means that fixtures are as permanent 
I as the business in which they are 
used, as determined from surround- 
ing circumstances, and not that they 
must remain there forever.—^Nelson 
V- Kloster. 277 N.W. 390. 68 N.D. 108. 

79. Cal.—San Diego Trust & Savings 
Bank v. San Diego County, 105 P. 
2d 94, 98, 16 Cal.2d 142, 133 A.L.R. 
416, citing Corpus Juris, supersed- 
ing, App., 96 P.2d 137, and certio¬ 
rari denied U. S. National Bank of 
San Diego County v. San Diego 
County, 61 S.Ct. 449, 312 U.S. 679, 
85 KEd. 1118. 

Diamond v. Ait Contracting 
Co.. 262 ,N.Y.S. 471. 147 Misc. 

, 68 . 

—McConnell y, Frost, Civ.App.; 
45 S.W.2d 777, error refused. 

26 C.iT. p 657 note 57. 

80. Cal.—San Diego Trust & Savings 

BUnk V. San Diego County, 105 P. 
2d 94, 98, 16 Cal.2d 142, 133 A.L. 
R. 416, citing Corpus Juris, super- 
seding; App., 96 P.2d 137, and cei-- 
tiorari denied U. S. National Bank 
of San Diego County v. San Diego 
County, 61 S.Ct. 449, 312 U.S. 679, 
85 KEd. 1118.' ‘ ‘ 

26 CJ-p 657 laote 58., ; i * 
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f 81. Cal.—San Diego Trust & Sav- 
I ings Bank v, San Diego County, 

I supra, citing Corpus Juris. 

N.Y.—^New York Security & Trust 
Co. V. Saratoga Gas & Electric 
Light Co.. 34 N.Y.S. 890, 88 Hun 
569, affirmed 51 N.E. 1092. 157 N. 
Y. 689—Diamond v. Art Contract¬ 
ing Co., 262 N.T.S. 471, 147 Misc. 
88 . 

82. ‘ Mass.—Hook v. Bolton, 85 N.E. 
175, 199 Mass. 244, 17 L.R.A.,N.S., 
699, 127 Am.S.R. 487. 

26 C.J. p 658 note 60. 

88. N.J.—State V. Cruse, 90 A. 673, 
83 N.J.Eq. 232. 

84. Mich.-—Coipstock v. Pletcher, 

3 N.W. 162, 41 Mich. 125, 32 Am.R. 
170. 

26 C.J. p 658 note 62. 

85. Nev.—Arnold v. Qoldfleld Third 
Chance Mining Co., 109 P. 718, 32 
Nev. 447. 

26 C.J. p 658 note 63. 

86. Mich.—^Burrill v. S. N. Wilcox 

Lupiher Co., 32 N.W- 824, 65 Mich. 
571. ' , 

26 C.J. p 658 note 64: 

85V,; U.S^Manufacturers ^ i Bank & 
Co. of SL Louis v. Lauchli, 
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of the structure itself.8^ The existence of the oth- 
er determinative factors, such as the intent of the 
party to make the article a permanent accession to 
the freeholdj^s or its adaptability or necessity to the 
conduct of the business or other purpose to which 


the realty is devoted,^^ is not sufficient in most ju- 
risdictions, in the absence of annexation, to consti¬ 
tute an article a fixture; nor does it necessarily 
follow from the fact that the requirement of an¬ 
nexation is satisfied that the article is a part of the 


C.C.A.MO., 118 F.2d 607—Willis v. 
Beeler, C.C.A.Ohio, 90 P.2d 538, 
certiorari denied 58 S.Ct. 38, 302 

U. S. 717, 82 Li.EJd. 554—Schumacher 

V. Beeler, C.C.A.Ohio, 90 F.2d 538, 
certiorari denied 58 S.Ct. 38, 302 

U.S. 717, 82 L..Ed, 554—Petition of 
Johns-Manville Sales Corporation, 

C. C.A.Mich.. 88 F.2d 520—Whit- 
aker-Glessner Co. v. Ohio Savings 
Bank & Trust Co., C.C.A.Ohio, 22 
F-2d 773—In re Walker Bin Co., 

D. C.N.y., 9 F.Supp. 367. 

Ala.—Farmers & Merchants Bank v. 
Sawyer, 163 So. 657, 26 Ala.App. 
520, certiorari denied 163 So. 659, 
231 Ala. 137. 

Ariz.—Fechet v. Drake, 12 P. 694, 
2 Ariz. 239. 

Ark.—Continental Gin Co. v. Clement, 
4 S.W.2d 901, 176 Ark. 864. 

Conn.—Lresser v, Bridgeport-City 

Trust Co., 198 A. 252, 124 Conn. 
59, 123 A.L.R. 687. 

Fla.—Commercial Pinance Co. v. 
Brooksville Hotel Co., 123 So. 814. 
98 Fla. 410, 64 A.L.R. 1219. 

Idaho.—Beebe v. Pioneer Bank & 
Trust Co., 201 P. 717, 34 Idaho 385 
—Boise-Payette Lumber Co. v. Mc- 
Cornick, 186 P. 252, 32 Idaho 462. 
111.—Material Service Corporation v. 
McKibbin, 43 N.E.2d 939, 380 IU. 
226. 

Ind.—Citizens Bank of Greenfield v. 
Merg-enthaler Linotype Co., 25 N.E. 
2d 444, 216 Ind. 573—Greensburg- 
Bank V. Department of Financial 
Institutions, App., 11 N.E.2d 1008— 
Menzenberger v. American State 
Bank, 198 N.E. 819, 101 Ind.App. 
600. 

lowa.—McCoun v. Brews, 265 N.W. 
160, 221 lowa 227^Comell Col¬ 

lega V. Crain, 235 N.W. 731, 211 
lowa 1343, 

Ky.—City of Newport v. Dorsel Co., 
136 S.W.2d 11, 281 Ky. 372—Bank 
of Shelbyville v. Hartford, 104 S. 

W. 2d 217, 268 Ky. 135—First State 

Bank of Eubank v. Crab Orchard 
Banking Co., 75 S.W.2d 517, 255 
Ky. 800—Doli v. Guthrie, 24 S.W.2d 
947, 233 Ky. 77—De Gharette's 

Guardian v. Bank of Shelbyville, 
291 S.W, 1054, 218 Ky. 691. 

Me.—Cumberland County Power & 
Light Co. V. Hotel Ambassador, 
183 A. 132i 134 Me. 153. 

Md.—Consolidated Gas; Electric 
Light & Power Co. of Baltimore v. 
Ryan, 169 A. 794, 796, 165 Md. 484, 
quotingr Corpus Jnrls —Bankers' & 
Merchants' Credit Co. v. Harlem 
Park Building' & Loan Ass'n, 153 
A. 64, 160 Md. 230, 

Mich.—Seqnist V; Fabiano, 265 N.W.J 


488, 274 Mich. 643—Colton v. Mich- 
igan Lafayette Bldg. Co., 255 N.W. 
433, 267 Mich. 122—First Mortg. 
Bond Co. v. London, 244 N.W. 203, 
259 Mich. 688—Peninsular Sto ve 
Co. V. Young, 226 N.W. 225, 247 
Mich. 580. 

Mo.—Matz V. Miami Club Restaurant, 
App., 127 S.W.2d 738—^Woodling v. 
Westport Hotel Operating Co., 63 
S.W.2d 207, 227 Mo.App. 1231, 

transferred, see 55 S.W.2d 477, 331 
Mo. 812—Glueck & Co. v. Powell, 
61 S.W.2d 406, 227 Mo.App. 1226. 

Neb.—Bankers Life Ins. Co. v. Ohrt, 
270 N.W. 497, 131 Neb. 858—Frost 

V. Schinkel, 238 N.W. 659, 121 Neb. 
784, 77 A.L.R. 1381. 

Ohio.—Holland Furnace Co. v. Trum- 
bull Savings & Loan Co., 19 N.E.2d 
273, 135 Ohio St. 48. 

OkL—Mortgage Bond Co. v. Ste- 
phens, 74 P.2d 361, 181 OkL 419— 
Potts V. Biggs & Ce., 54 P.2d 341, 
176 Okl. 96—Seminole Supply Co. v. 
Seminole Refining Co., 45 P.2d 1084, 
173 Okl. 32—Elerick v. Reed, 240 P. 
1045, 113 Okl. 195, 44 A.L.R. 474. 

Or.—Knight v. Potter, 32 P.2d 1014, 
147 Or. 339—Dunn v. Assets Resu- 
lization Co.. 16 P.2d 370, 141 Or. 
298, rehearing“ denied 17 P.2d 1118, 
141 Or. 298—First State & Savings 
Bank v. Oliver, 198 P. 920, 101 
Or. 42—Blake-McFall Co- v. Wilson, 
193 P, 902, 98 Or. 626, 14 A.L.R. 
1275. 

S.C.—Planters' Bank v. Lummus Cot- 
ton Gin Co., 128 S.E. 876, 132 S.C. 
16, 41 A.L.R. 592. 

Tex.—0’Neil v. Quilter, 234 S.W. 528, 
111 Tex. 345—Clark v. Clark, Civ. 
App., 107 S.W.2d 421—C. D. Sham- 
burger Lumber Co. v. Bredthauer, 
Civ.App., 62 S.W.2d 603, error dis- 
missed—Malone v. Burdick, Civ. 
App., 58 S.W.2d 1048—Southwestern 
Public Service Co. v. Smith, Civ. 
App., 31 S.W.2d 472, error dis- 
missed—Allen v. Selman, Civ.App., 
10 S.W.2d 173. 

Va.—Danville Holding Corporation v. 
Clement, 16 S.E.2d 345, 178 Va. 223. 

Wash.—Greenkevich v. Vaivados^ 19 
P,2d 939, 172 Wash. 208. 

W.Va.—^Kanawha Nat. Bank v, Blue 
Ridge Coal Corporation, 148 S.E. 
383, 107 W.Va. 397. 

Wis.—Leisle v. Welfare Building & 
Loan Ass'n, 287 N.W. 739, 232 Wfs. 

. 440—Standard Oil Co. v. La Crasse 
Super Auto Service, .258 N^W. 721, 
217 Wis. 237, 99 A.LuR. 6(1—^Thom- 
sen V. Cullen, 219 N.W. 439, t96 

. Wis. 581. : 

26 C,J. p 658 note 69. 
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Frereqnisite to consifleration of other 
factors 

ChatteLs adaptation to use of part 
of realty to which connected, inten- 
tion to make it permanent accession 
to freehold, situation of party mak- 
ing annexation, and mode and pur¬ 
pose thereof, become factors in de- 
termining whether it is fixture oniy 
when actual or constructive annexa¬ 
tion thereof to freehold is indicated. 
—Consolidated Gas, Electric Light & 
Power Co. of Baltimore y. Ryan, 169 
A. 794, 165 Md. 484. 

Annexation to perseualty 

Machinery attached to building 
which is personal property does not 
become a part of the realty.—In re 
Ballard, D.C.Tex., 279 P. 674. 

Beds 

Rollaway beds installed in apart- 
ments, but not annexed thereto in 
any way, are not fixtures.—Gray v. 
Prudential Ins. Co. of America, 77 
P.2d 563, 182 Okl. 342, 

Office fumituxe 

(1) Office furniture used by manu- 
facturing piant in connection with 
operation of business does not be¬ 
come “immovable by destination" 
merely because furniture is placed in 
office for such use.—Campbell V. 
Hammond Box & Veneer Co., La. 
App., 167 So. 111. 

(2) Articles, such as showcases, 
typewriter, iron safe, adding- ma- 
chine, gun case, settee, heater, and 
scales. which were merely placed in 
building, are not immovable by des- 
tination.—Day v. Goft, 2 La.App. 75. 

88^ Minn.—^Wolford v. B^ter, 21 N. 
W. 744, 33 Minn. 12, 53 Am.R. 
1 . 

N.T.—Vanderpoel v. Van Allen, 10 
Barb. 157. 

88 . Ala.—Farmers & Merchants 
Bank v. Sawyer, 163 So. 657, 26 
Ala.App. 520, certiorari denied 163 
So. 659, 231 Ala. 137. 

Md.—Consolidated Gas, Electric 
Light Sc Power Co. of Baltimore v. 
Ryan, 169 A. 794, 796, 165 Md. 484, 
quotirig Corpus Juris. ' 

Minn.—^Wolford v. Baxter, 21 N.W. 

744, 33 Minn. 12, 53 Am.R. 1. 

26 C.J. p 655 note 32. 

Intent see supra § 2. 

90. Md.—Consolidated Gas, Electric 
Light & Power Co. of Baltimore v. 
Ryan, 169 A. 794, 165 Md. 484. 

26 CJT.-P 668 .nete 35. 

CJharacter of article annexed see in¬ 
fra §§ 7-lL 
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realty, since other circumstances may negative its 
status as a fixture.®^ In Pennsylvania, however, 
annexation has been stated not to be necessary, at 
least as regards machinery in a mill, factory, or 
other industrial enterprise, it being there considered 
that the adaptation or necessity of the article to 
the use for which the freehold is devoted is the de- 
termining factor in deciding whether it is a part 
of the realty, except where the intention not to 
make it a part of the realty is shown.^3 There are 
also judicial expressions in other jurisdictions, 
made in cases involving the question of whether or 
not a certain article passed by a conveyance of the 
land, to the effect that what is adapted or neces¬ 
sary to the use to which the land is appropriated is 
a fixture, although in no way annexed, which wouid 
indicate that the solution depends primarily on the 
construction of the language used in the convey- 
ance.9“* The view that annexation is not required 
has been criticized.^® 

b, Articles Not Yet in Place 

In some jurisdictions articles or materiais lying 
on the land and intended to be subsequently attached 
thereto or incorporated therein have been held a part of 
the realty, but rn others the contrary vrew is followed. 

In a number of cases the view has been adopted 
that articles or materiais lying on the land, if in¬ 
tended to be subsequently attached thereto or incor¬ 


porated therein, constitute a part of the realty.96 
In other cases a contrary view has been asserted to 
the effect that there is, under such circumstances, 
no annexation in any sense of the articles or ma¬ 
teriais, and that they consequently retain the char¬ 
acter of personalty.^”^ In so far as the question 
may be whether such articles or materiais are in- 
cluded in a conveyance or mortgage of the land, as 
appears infra §§ 43-51, the intention of the parties 
to the instrument, as determined by a construction 
of the language used in the light of the surround- 
ing circumstances, is the important consideration, 
and whether they are legally a part of the land is 
important only in its bearing on such intention. 

c. Adaptation of Realty 

The adaptation of the realty for the purpose of at- 
taching particular equipment thereto may be such as to 
render the article attached a fixture. 

In general, where a structure is designed an(| 
built with a view of having certain equipment made 
a part thereof, such equipment when attached there¬ 
to becomes a fixture.^^ although the fact that 

a place was prepared in which to put an article does 
not in itself make the article part of the realty,^^ 
the fact that a recess or excavation was prepared in 
order that an article might be placed therein has 
been referred to as tending to show that the article 
so placed has become a fixture.^ 


91- Mich.—Manwaring v. Jenison, 27 
N.W. 899, 61 Mich. 117. 

N.T.—In re Whitlock Avenue in City 
of New Toiii, 16 N.R2d 281, 278 
N.Y. 276, reversing- 1 N.Y.S.2d 655, 
253 App.Div. 719, reargrument de- 
nied In re Opening and Extendingr 
Whitlock Avenue, Boroug-h of 
Bronx, City of New York, 2 N.Y.S. 
2d 1010, 253 App.Div. 810, and re- 
argument denied In re Whitlock 
Avenue in Borough of Bronx, City 
of New York, 17 N.B.2d 135, 278 
N.Y. 714—Holt V. Male, 29 N.Y.S. 
2d 111. 

Aimexatioii not aloue determinative 

Annexation to the freehold is not 
alone determinative, but the rela- 
tionship of the parties, the kind and 
use of the property, and the inten¬ 
tion of the owner as to its use are 
the determining- factors.—Pennington 
V. Black, 88 S.W.2d 969, 261 Ky. 728. 

92. tJ.S.—In re Yough Brewing Co., 
D.aPa., 27 F.Supp. 729. 

Pa.—McClure v. Atlantic Rock Co., 14 
A.2d 124, 339 Pa. 296—Titus v. Po- 
land Coal Co., 119 A. 540, 275 Pa. 
431—Sachem Petroleum Co. v. Fox, 
58 Montg-.Co. 57. 

26 CJf. p 659 note 70. 

Kow pnt in lOaee 
The old common-law criterion of 
phyi^eal attachment is no longrer op- 
erative. On the contrary the ques¬ 


tion of whether or not an article is a 
fixture depends on the nature and 
character of the act by which the 
structure is put in place, the policy 
of the law and the intentions of 
those concerned in the act.—^Waltman 
V. Mayer, 97 Pa.Super. 236. 

93. U.S.—^Delaware County Nat. 

Bank v. Montgomery, C.C.A.Pa., 78 
P.2d 616. 

Controlling effect of intention see 
supra 5 2 a. 

94. Ky.—Reyman v. Henderson Nat. 
Bank, 34 S.W. 697, 98 Ky. 748, 17 
Ky.L. 1291. 

26 C.J. p 660 note 71. 

95. Minn.—^Wolford v. Baxter, 21 N. 
W. 744, 33 Minn. 12, 53 Am.R. 1. 

26 C.J. p 660 note 72. 

96. W.Va.—McFadden v. Crawford, 
15 S.E. 408, 36 W.Va 671, 32 Am. 
S.R. 894. 

26 C.J. p 662 note 87. 

97. Me.—Bassett v. Breen, 107 A. 
832, 118 Me. 279. 

26 C.J. p 662 note 88. 

98. Ark.—Feldman v. Feldman, 287 
S.W. 384, 171 Ark. 1097. 

CkixLvarsion to specific purpose 

In determining- whether machinery 
is a fixture there is no distinction be- 
tween machinery placed in a factory 
erected for a specific manufacturing 
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purpose and like machinery placed in 
a building constructed for an en- 
tirely different purpose, but thereaft- 
er converted to a use for which the 
machinery is essential. A building 
converted and adapted to a specific 
purpose occupies the same status as 
a building erected for a like purpose. 
—Danville Holding Corporation v. 
Clement, 16 S.E.2d 345, 178 Va. 223. 
Articles held fiztnres 

(1) Machinery placed in building 
especially designed to house it.—In 
re Whitlock Avenue in City of New 
York, 16 N.E.2d 281, 278 N.Y. 276, 
reversing 1 N.Y.S.2d 655, 253 App. 
Div. 719, reargument denied In re 
Opening and Extending Whitlock Ave¬ 
nue, Borough of Bronx, City of New 
York, 2 N.Y.S.2d 1010, 253 App.Div. 
810, and reargument denied In re 
Whitlock Avenue in Borough of 
Bronx, City of New York, 17 N.E.2d 
135, 278 N.Y. 714—Holt v. Male, 29 
N.Y.S.2d 111. 

(2) Hay unloading equipment at¬ 
tached to barn.—Feldman v. Feld¬ 
man, 287 S.W. 384, 171 Ark. 1097. 

99. N.Y.—Kerby y. Clapp, 44 N.Y.S. 

116, 15 App.Div. 37. 

26 C.J. p 663 note 98. 

1. Mo.—^Rogers v. Crow, 40 Mo. 91, 
93 Am.D. 299. 

26 C.X p 663 note 96. 
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§ 4. Mode and SufEciency of Annexation 

In determinmg whether an article Is a fixture its 
manner of annexation is considered, and while that may 
be such as to show without refcrence to other considera- 
tions an intention to make the article a permanent acces- 
sion to the realty, it is ordinarily considered as oniy 
one factor and that a minor one. Statutes sometimes 
enumerate various modes of annexation which are suffi¬ 
cient to constitute an article a fixture. 

At common law tht general rule is that articles 
attached to the realty become fixtures,^ and in gen¬ 
eral where the other criteria are satisfied articles 
annexed to the realty are fixtures.3 In determining 
whether there has been an annexation sufficient to 
comply with the requirement therefor, see supra § 
3, the character or manner of the annexation to 
the realty,^ having permanent usage in view,^ is 
considered, together with the circumstances under 


which the article was placed on the realty,® and 
also, it has been held, the effect on the piant as a 
complete unit of the presence or absence of the 
particular thing."^ What constitutes a compliance 
with the requirement of annexation is a subject of 
very considerable difficulty, with regard to which it 
is impossible to give any comprehensive rules, in 
view of the various forms which annexation may 
assume and the character of the cases themselves, 
in which the mode of annexation is frequently con¬ 
sidered only in connection with other considera- 
tions growing out of the character of the articles 
and the purpose to which the realty is devoted, as 
discussed infra §§ 7-11. Varying weight, accord- 
ing to the circumstances of the case, is given to the 
mode of annexation.® It may be such as alone to 


2. Ga.— V. Sampson, 51 S.E. 

335, 123 Ga. 400—Consolidated 

Warehouse Co. v. Smith, 189 S.E. 

* 724, 55 Ga.App, 216. 

W.Va.—Kanawha Nat. Bank v. Blue 
Ridge Coal Corporation, 148 S.E. 
383, 107 W.Va. 397. 

Mode of annexation Controls 

At common law, the mode of an¬ 
nexation, slight and temporary, or 
immovable and permanent, is the sin- 
ffle criterion for determining- the 
character of chattels as fixtures.— 
Danville Holding Corporation v. Cle- 
ment, 16 S.E.2d 345, 178 Va. 223. 

3. Ariz.—Fechet v. Drake, 12 P. 694, 
2 J^.riz. 239. 

Colo.—Rare Metals Min. & Mill. Co. 
V. Western Colorado Power Co., 213 
P. 124, 73 Colo. 30. 

Essential to complete structure 

A chattel which is permanently 
essential to the completeness of a 
structure, having regard to the char¬ 
acter of that structure and the func- 
tioning of it in the use for which it 
was obviously designed, becomes a 
part of the realty where it is ac- 
tually, purposely, and lawfully af- 
fixed to and into the structure.— 
Rinbrand Well Drilling Co. v. L & 
H Theatres, 20 A.2d 358, 126 N.J. 
Law 446, affirmed 23 A.2d 404, 127 
N.J.Law 604—Smyth Sales Corpora¬ 
tion v. Norfolk Building & Loan 
Ass'n, 184 A. 204, 116 N.J.Law 293, 
111 A.L.R. 357—Mugler Auto Pit Co. 
V. Tide Water Oil Co., 185 A. 542, 
14 N.J.Misc. 471. 

Articles held fixtures 

(1) A glass Show window. —Chap- 
man v. I. Silver & Bro., 8$ S.E. 590, 
18 Ga.App. 476. 

(2) Power wiring, fuse boxes, 
starting switches and controllers, 
dust arrestor, oven, cranes and over- 
head track, cupola, and other arti¬ 
cles, securely attached to foundry 
building and purchased or made for, 
and especially adapted to, particular 
use to wMch they were appropriated 


therein.—^Kenny v. T. L. Arzt Foun¬ 
dry Co., 31 N.E.2d 620, 308 Ill.App. 
251. 

(3) Machinery placed in a building, 
where the land, building, and ma¬ 
chinery are used together as a fac- 
tory or piant.—U. S. v. Becktold Co., 
C.C.A.MO., 129 F.2d 473. 

Articles held uot fixtures 

Leased pipe organ which was not 
in use for as long as eight weeks at 
one time was held not so intimately 
connected with building and so es¬ 
sential to moving picture business 
conducted therein that, on installa- 
tion, it became part of realty.—M. P. 
Moller, Inc., v. Mainker, 171 A. 476, 
314 Pa 314. 

4. XJ.S.—Manufacturers Bank & 
Trust Co. of St. Louis v. Lauchli, 
C.C.A.MO., 118 P.2d 607—Petition 
of Johns-Manville Sales Corpora¬ 
tion, C.C.A.Mich., 88 P.2d 520—In 
re Lexington Motors Co. of New 
York, C.C.A.N.T., 294 P. 233. 

Cal.—San Diego Trust & Savings 
Bank v. San Diego County, 105 P. 
2d 94, 16 Cal.2d 142, 133 A.L.R. 
416, superseding, App., 96 P.2d 
137, certiorari denied U. S. Nat. 
Bank of San Diego v. San Diego 
County, 61 S.Ct. 449, 312 U.S. 679, 
85 L.Ed. 1118—R. Barcroft & Sons 
Co. V. Cullen, 20 P.2d 665, 217 CaL 
708—Bell V. Bank of Ferris, 125 P. 
2d 829, 52 Cal.App.2d 66. 
lowa—Corneli College v. Crain, 235 
N.W. 731, 211 lowa 1343. 

Md.—Anderson v. Perpetual Building 
& Loan Ass’n of Granite, Baltimore 
County, 190 A. 747, 172 Md. 94, 
109 A.L.R. 1419. 

Mass.—^Walker Dishwasher Corpora¬ 
tion V. Medford Trust Co., 180 N.E, 
517, 279 Mass, 33, 81 A.L.R. 1437— 
Menard v. Courchaine, 179 N.E. 167, 
278 Mass. 7—Commercial Credit 
Corporation v. Commonwealth 
Mortgage & Loan Co., 177 N.E. 88, 
276 Mass. 335. 
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Minn.—^Wolford v. Baxter, 21 N.W. 

744, 33 Minn. 12, 53 Am.R. 1. 

Mont.—Conway v. Fabian, 89 P.2d 
1022, 108 Mont. 287, certiorari de¬ 
nied Fabian v. Conway, 60 S.Ct. 94, 
308 U.S. 578, 84 L.Ed. 484—Story 
Gold Dredging Co. v. Wiison, 76 P. 
2d 73, 106 Mont. 166. 

N.D.—Gray v. Krieger, 262 N.W. 343, 
66 N.D. 115. 

Utah.—^Workman v. Henrie, 266 P. 
1033, 71 Utah 400, 58 A.L.R. 1346. 

5. U.S.—Manufacturers Bank & 

Trust Co. of St, Louis v. Lauchli, 
C.C.A.MO., 118 F.2d 607. 

Fermaneucy required 

(1) Annexation of a permanent 
character is required. 

U.S.—In re Walker Bin Co., D.C.N.Y., 
9 F.Supp. 367. 

N.J.—McDonald v. H. B. McDonald 
Const. Co., 175 A. 87, 117 N.J.Eq. 
181. 

(2) Intention as to permanency of 
annexation see supra § 2 e. 

That annexation was made in per¬ 
manent manner tends to establish the 
article as a fixture.—Gray v. Krieger, 
262 N.W, 343, 66 N.D. 115. 

Permanent structures 

Permanent structures erected on 
land ordinarily are considered part 
of real estate.—^National Mfg. & En- 
gineering Co. v. Farmers' Trust & 
Savings Bank of Kokomo, 185 N.E. 
146, 204 Ind. 535. 

6. Ga.—^Wolff V. Sampson, 51 S.E. 

335, 123 Ga- 400—Consolidated 

Warehouse Co. v. Smity, 189 S.K 
724, 55 Ga..4pp. 216—Harn v. State, 
179 S.E. 553, 51 Ga.App. 34. 
Character of act by which the 

structure is put into its place is 
considered.—Bank of Shelbyville v. 
Hartford, 104 S.W.2d 217, 268 Ky. 
135. 

7. U.S.—^Manufacturers Bank & 
Trust Co. of St. LoiUis v. Lauchli, 
C.C.A.MO., 118 P.2d 607. 

a N.T.—Marine Midland Trust Co.' 
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show, without reference to otlier considerations, an 
intention that the articles shall be a permanent ac- 
cession to the realty,^ and it is within this class of 
cases that those decisions may be considered to fall 
which consider only the mode of annexation in de- 
termining that the article in question is part of the 
realty.^*^ Generally, however, the mode of annexa¬ 
tion, when considered at all, is considered as only 
one factor,and not necessarily a controlling 
one,^2 in the determination of the character of the 
article annexed. Although there is some authority 
to the effect that the manner of attachment of the 
article to the realty is the principal factor in deter- 
mining whether it is a fixture,i3 the weight of the 


modem authority treats it as a minor consideration 
in determining whether the article annexed consti- 
tutes a part of the realty,except at least as the 
article may have been so incorporated with the real¬ 
ty as to be incapable of severance without substan- 
tial injury thereto, see infra § 5 e. In general, if 
there is annexation of the article to the realty, and 
in the majority of jurisdictions the annexation may 
be either actual, see infra § 5 a or constructive, see 
infra § 6, the nature and strength of the union is 
immaterial,^^ 

It is generally held, except in so far as statutes 
provide otherwise,!^ that a house or other structure 
of movable character may be so placed or erected 


of Bing-hamton T. Ahern, 16 N.T.S. 
2d 656. 

9. lowa.—Corneli College v. Crain. 
235 N.W. 731, 211 lowa 1343. 

Tex.—Van Valkenburgh v. Ford, Civ. 
App., 207 S.W. 405, affirmed Ford 
V. Van Valkenburg, Com.App., 228 
S.W. 194. 

26 C.J. p 660 note 77. 

Generally 

Generally, permanent annexation to 
the soil of a thing in itself personal- 
ty makes it a part of the realty.— 
Paschal v. Hart, Tex.Civ.App., 105 
S.W.2d 337. 

10. Mass.—Greene v. Lampert, 174 
N.E. 669, 274 Mass. 386. 

26 C.J. p 660 note 77. 

Articles held fixtnres 

(1) Plumbing and heating appli- 
ances wrought into and attached to 
realty.—Greene v. Lampert, supra. 

(2) Electrical refrigeration system. 
—^Frigidaire Sales Corporation v. 
Syracuse Inv. Corporation, 265 N.Y. 
S. 666. 239 App.Div. 880. 

(3) Thirty thousand pound engine, 
embodied in six-foot deep concrete 
foundation, by four feet long, one and 
one half inch in diameter, bolts, cov- 
ered with concrete.—^Van Valken- 
burgh V. Ford, Tex.Civ.App., 207 S.W, 
405, aflarmed Ford v. Van Valkenhurg, 
Com.App., 228 S.W. 194. 

(4) Steam-heating piant attached 
to building in many ways with pipes 
and fixtnres, the installation of which 
requires cutting of holes in the build¬ 
ing.—Petty V. Jones, 121 So. 372, 10 
La.App, 409. 

(5) Water heater actually attached 
to building and connected with wa¬ 
ter pii>e is **an immovable by its na¬ 
ture."^—Scott v. Brennan, 109 So. 822, 
161 La. 1017, 48 A.L.R. 1143, modify- 
ing 5 La.App. 45—Scott v. Brennan, 

3 Lifi-App. 452. 

C6> Other ipstances see 26 C,J. p 
66t note 77 [a]. 

U. CaL^^M. P. Moller, Ipc. v. Wil- 
son, 63 P.2d 818, 8 CaL2d 31. 


Ky.—Pennington v. Black, 88 S.W. 

2d 969, 261 Ky. 728. 

Tex.—Export Ins. Co. v. Axe, Civ. 
App., 36 S.W.2d 572, affirmed Ex¬ 
port Ins. Co. of New York v. Axe, 
Com.App., 58 S.W.2d 39. 

Va.—Danville Holding Corporation v. 

Clement, 16 S.E.2d 345, 178 Va. 223. 
W.Va.—Kanawha Nat. Bank v. Blue 
Ridge Coal Corporation, 148 S.E. 
383, 107 W.Va. 397. 

26 C.J. p 660 note 78. 

12- lowa.—Corneli College v. Crain, 
235 N.W, 731, 211 lowa 1343. 

13. 111.—Material Service Corpora¬ 
tion V. McKibbin, 43 N.E.2d 939, 
380 111. 226. 

14. lowa.—McCoun v. Drews, 265 N. 

W. 160, 221 lowa 227. | 

Mo.—^Woodling v. Westport Hotel Op- | 
erating Co., 63 S.W.2d 207, 227 Mo. I 
App. 1231, transferred, see 55 S. 
W.2d 477, 331 Mo. 812—Glueck & 
Co. v. Powell, 61 S.W.2d 406, 227 
Mo.App. 1226. 

Neb.^—Frost v. Schinkel, 238 N.W. 
659, 121 Neb. 784. 

S.C.—Planters’ Bank v. Lummus 
Cotton Gin Co., 128 S.E. 876, 132 
S.C. 16, 41 A.L.II. 592. 

Tenn.—^Dudzick v. Lewis, 133 S.W.2d 
496, 175 Tenn. 246—Farrar v. Nash- 
ville, C. & St. L. Ry., 36 S.W.2d 
95, 162 Tenn. 313. 

Tex.—Clark v. Clark, Civ.App., 107 
S.W.2d 421. 

W.Va.—Kanawha Nat. Bank v. Blue 
Ridge Coal Corporation, 148 S.E. 
383, 107 W.Va. 397. 

Wis.—Leisle v. Welfare Building & 
Loan Ass'n, 287 N.W. 739, 232 Wis. 
440. 

26 C.J. p 660 note 79. 

Reason for change 

This later rule is due to great ad- 
vances in the Science of mechanical 
enginesering, bringihg on great chang- 
es in industrial conditions, and cre- 
ating a situation in the manufacto- 
ries in which a building is only one 
of the incidents or accessories of a 
manufacturing piant considered as 
a unit.—^Danville Holding Corporation 


V. Clement, 16 S.E.2d 345, 178 Va. 
223. 

liittle weight 

The method or extent of the an¬ 
nexation of a chattel to realty car- 
ries little weight, in determining 
whether it is a fixture, except in 
so far as the method or extent re- 
lates to the nature of the article, 
the use to which it is applied, and 
other attending circumstances as in- 
dicating the intention of the party 
making the annexation.—Danville 
Holding Corporftion v. Clement, su- 
pra. 

Slight circnmstance showing intexu 
tiou 

The method of the annexation to 
the realty receives slight considera¬ 
tion and then only as a circumstance 
from which the intention of the an- 
nexor may be deduced.—^Danville 
Holding Corporation v. Clement, su¬ 
pra. 

I3egree of force hy which attached 

Perraanency of attachment does not 
depend so much on degree of physi- 
cal force with which personalty is 
attached as on motive and intention 
of party in attaching the personalty. 
—^Van Buren v. Gallo, 283 N.Y.S. 453, 
157 Misc. 289—Marine Midland Trust 
Co. of Binghamton v. Ahern, 16 N.Y. 
S.2d 656. 

Slight aimexatioxL 

(1) That the annexation is slight 
and easily displaced will not prevent 
an article becoming a fixture where 
the other requisites are satisfied-— 
Glueck & Co. V. Powell, 61 S.W.2d 
406, 227 Mo.App. 1226. 

(2) Annexation need be only very 
slight.—^Holland Furnace Co. v. 
Trumhull Savings & Loan Co., 19 N. 
E.2d 273, 135 Ohio St. 48. 

15. N.C.—State v. Martin, 53 S.K 
874, 141 N.C. 832. 

16. La.—^Vaughn v. Kemp/4 La.App. 
682. 

WlthOTit foiuidatioiL 

TTnder statute so providing, build- 
ings or other constructions, eveh 
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on land as to be and remain ab initio not a part of 
the realty, but personalty.i^ In determining wheth- 
er a building is a fixture, its manner of construc- 
tion and whether it is annexed to, or imbedded 
in, the soil is to be considered, The foundation 
on which a building is constructed is considered,-® 
but it is not conclusive in determining whether it is 
or is not a fixture.^i Thus buildings may become 
realty without having foundations thereunder or be- 
ing attached to the ground .22 facts that it is 

constructed on mudsills,23 and that the soil was not 
disturbed in the process of building,are circum- 
stances to be considered, but they do not establish 
conclusively that the structure is not a fixture.-S 

It has been held that machinery is normally per- 
sonal property,26 and is not deemed a fixture except 
where it is installed in such manner that its removal 
will resuit in material injury to it or the realty, 
see infra § 5 e, or where the building in which it is 
placed was specially designed to house it, see supra 


§ 4 

§ 3 c, or where there is other evidence that its in- 
stallation was of a permanent nature.^^ 

A change in the character of an article from that 
of personalty to that of a fixture may sometimes 
occur from a change in the relationship of the own- 
er to the premises rather than any change in the 
character of annexation.^^ 

Statutory provisions exist in some States to the 
effect that a thing is to be deemed affixed to land 
when it is attached to it by roots, as in the case of 
trees, vines, or shrubs, or imbedded in it, as in the 
case of walls, or permanently resting on it, as in 
the case of buildings, or permanently attached to 
what is thus permanent, as by means of cernent, 
plaster, nails, bolts, or screws.^^ Such a statutory 
provision is simply a rule for general guidance, 
however ;20 the means of attachment mentioned are 
not exclusive, and an article may be attached by 
other means than the examples given.^l Also, the 


without foundation, are immovable 
by nature.—Vaughn v. Kemp, supra. 

17. Fla.—Burbridge v. Therrell, 148 
So. 204, 110 Fla. 6, followed in 154 
So. 926, 114 Fla. 772. 

Held not fixture 

Movable house resting on tempo- 
rary posts and blocks located on un- 
cleared and ungraded Street, and not 
intended to be annexed to realty.— 
Greenkevich v. Vaivados, 19 P.2d 939, 
172 Wash. 208. 

18. Cal.—Bond Inv. Co. v. Blakeley, 
257 P. 189, 83 Cal.App. 696. 

Huilding- held realty 

Where defendant had moved build¬ 
ing to his property, had it practically 
rebuilt, replaced it on concrete foun¬ 
dation with concrete driveways lead- 
ing to and from it, with usual fix- 
tures and equipment used in connec- 
tion with automobile service station, 
constructed new concrete floor and 
new roof, and made necessary repairs, 
ali of which was done with express 
knowledge and acquiescence of rep- 
resentatives of plaintifC, building had 
become part of defendanfs realty and 
could not be recovered in action of 
claim and delivery.—Standard Oil Co. 
V. Braun, 204 N.W. 972, 53 N.D. 104. 

19. Cal.—Bond Inv. Co. v. Blakeley, 
257 P. 189, 83 Cal.App. 696- 

Ooamected by basemeut and plumbing 
Dwelling, connected with real es- 
tate by basement and plumbing, be- 
comes an integral part of the realty 
and cannot be removed without de- 
struction of substantial part of val- 
ue.—Crawford-Fayram Bumber Co. v, 
Mann, 211 JSr.W. 225, 203 lowa 748- . 

20 . Cal. — Bond Inv. Co. v. Blakeley, 
257 P. 189, 83 CaJ.4pp. 696. 


Building' held realty 

(1) Store building, for conversion 
of which holder of chattel mortgage 
thereon sued owner of realty on 
which mortgagor erected it, was held 
affixed to realty, where half of its 
periphery rested on old rock foun¬ 
dation and rest on concrete posts set 
in ground.—Simpson v. Emery, 183 
A. 842, 134 Me. 213. 

(2) Greenhouses constructed on 
realty in the usual manner, with 
posts sunk into the earth on which 
the superstructure was raised, were 
fixtures which went with the free- 
hold, especially in view of their ex- 
istence for a period, of over forty 
years.—Saling v. Saling, 124 A. 249, 
95 N.J.Eq. 611. 

21. Cal.—Bond Inv. Co. v. Blakeley, 
257 P. 189, 83 CaLApp. 696. 

22. jSr.D.—Nelson v. iOoster, 277 N. 
W. 390, 68 N.D. 108. 

23. Cal.—Bond Inv. Co. v. Blakeley, 
257 P. 189, 83 CaLApp. 696. 

24. Cal.—Bond Inv. Co. v. Blakeley, 
supra. 

25. Cal.—Bond Inv. Co. v. Blakeley, 
supra. 

26. K-T.—^In re Whitlock Avenue in 
City of New York, 16 N.R2d 281, 
278 N.T. 276, reversing 1 N.Y.S.2d 
655, 253 App.Div. 719, reargument 
denied In re Opening and Extend- 
ing Whitlock Avenue, Borough of 
Bronx, City of New York, 2 N.Y. 
S.2d 1010, 253 App.Div. 810, and 
reargument denied In re Whitlock 
Avenue in Borough of Bronx, City 
of New York, 17 N.E.2d 135. 278 N. 
Y. 714—Holt V. Male, 29 N.Y.a2d 
IIX. 

27. N.Y.—In re Whitlock Avenue in 
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City of New York, 16 N.E.2d 281, 
278 N.Y. 276, reversing 1 N.Y.S. 
2d 655, 253 App.Div. 719, reargu¬ 
ment denied In re Opening and Ex- 
tending Whitlock Avenue, Borough 
of Bronx, City of New York, 2 N. 
Y.S.2d 1010, 253 App.Div. 810, and 
reargument denied In re Whitlock 
Avenue in Borough of Bronx, City 
of New York, 17 N.E.2d 135, 278 N. 
Y. 714—Holt v. Male, 29 N.Y.S.2d 
111 . 

28. N.Y.—^Van Buren v. Gallo, 283 
N.Y.S. 453, 157 Misc. 289. 

29. U.S.—Big Sespe Oil Co. v. Coch- 
ran, C.C.A.CaL, 276 F. 215, 225. 

Cal.—M. P. Moller, Inc. v. Wilson, 
63 P.2d 818, 8 Cal.2d 31—R. Bar- 
croft & Sons Co. v. Cullen, 20 P.2d 
665, 666, 217 CaL 708—Fisher v. 
Pennington, 2 P.2d 518, 116 Cal. 
App, 248—Hammond Lumber Co. 
V. Gordon, 258 P. 612, 613, 84 Cal. 
App. 701. 

N.D.—Gray v. Krieger, 262 N.W. 343, 
66 N.D. 115. 

Okl.—Gray v. Prudential Life Ins. Co. 
of America, 77 P.2d 563, 182 Okl. 
342. 

26 C.J. p 661 note 81. 

Airtlcles held fixtures 

(1) Balconies nailed and bolted to 
building.—Hammond Lumber Co. v- 
Qordon, 258 P. 612, 84 Cal.App. 701. 

(2) A fenee.—Schmuck v. Beck, 234 
P. 477, 72,Mont 606. 

30u Cal.—Fisher v. Pennington, 2 P- 
2d 518, 116 CaLApp. 248. 

31- Cal.—Fisher v. Pennington, su¬ 
pra. 

Okl.—Gray v. Prudential Ins. COi of 
America, 77^.2d 563, 182 OkL 342. 
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fact that an articie is attached by means of one of 
the examples given is not alone determinative of its 
permanent attachment to the realty.^^ 

§ 5. -Actual 

a. In general 

b. Retention in place by gravity 

c. Enclosure of articie 

d. Connection with motive power 

e. Injury by removal 

f. Movability of articie 

g. Attachment to other land 

a. In Greneral 

In general any actual annexation is sufficient for 
the requirements of a fixture, and although there are 


general statements to the effect that actual annexation is 
required, as a general rule It is not absolutely essential. 

In general any actual annexation of the articie 
to the realty or to something appurtenant thereto 
is sufficient to constitute an articie a fixture.^^ In 
many cases it has been stated, frequently merely 
as a reiteration of the early rule, and generally as a 
part of a general statement of the requisites of a 
fixture and not in a consideration of the necessity 
for an actual physical attachment, that in order for 
an articie to become a fixture actual annexation to 
the realty or to something appurtenant thereto is 
required-^^ The modern rule generally followed, 
however, is that it is not absolutely necessary for 
an articie to be actually fastened to the freehold in 
order to make it a part thereof,^^ and, as appears 


Constraction. to iacltide words “for 
instaxice’’ 

In statute prescribing that thing- 
is deemed afiixed to land when “per- 
manently attached to what is thus 
permanent, as by means of cernent, 
plaster, nails, bolts or screws,” the 
phrase “for instance” may be under- 
stood after word “as” and different 
•means mentioned are not exclusive 
but are mere examples of permanent 
attachment.—Mortgage Bond Co. v. 
Stephens, 74 P.2d 361, 181 Okl. 419. 

32. Cal.—Fisher v. Pennington, 2 P. 
2d 518, 116 CaLApp. 248. 

Methods not alone determinative 
That screw or nail fastens articie 
to realty is not determinative of its 
permanent attachment to realty.— 
Fisher v. Pennington, supra. 

33. U.S.—Manufacturers Bank & 

Trust Co. of St. Louis v. Lauchli, 
C.C.A-Mo., 118 F.2d 607. 

Idaho.—Beebe v. Pioneer Bank & 
Trust Co., 201 P. 717, 34 Idaho 385 
—Boise-Payette Lumber Co. v. Mc- 
Cornick, 186 P. 252, 32 Idaho 462. 
Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Co., 25 N.K 
2d 444, 216 Ind. 573—Greensburg 
Bank v. Department of Financial 
Institutions, App., 11 N.E.2d 1008 
—Menzenberger v. American State 
Bank, 198 N.E. 819, 101 Ind.App. 
600. 

Ky.—City of Newport v. Dorsel Co., 
136 S.W.2d 11, 281 Ky. 372—Bank 
of Shelbyville v. Hartford, 104 S. 
W.2d 217, 268 Ky. 135—First State 
Bank of Eubank v. Crab Orchard 
Banking Co., 78 S.W.2d 617, 255 
Ky. 800—Dell v. Guthrie, 24 S.W. 
2d 947, 233 Ky. 77—De Charette's 
Guardian v. Bank of Shelbyville, 
291 S.W. 1054, 218 Ky. 691. 

Me.—dumberland County Power & 
Light Co. V. Hotel Ambassador, 183 
A- 132, 134 Me. 153. 

MdL—^Anderson v. Perpetual Building 
& Loan Ass"n of Granite, Baltimore 
County, 190 A- 747, 172 Md. 94, 
109 A.Ij.R. 1419—Consolidated Gas, 


Electric Light & Power Co. of 
Baltimore v. Ryan, 169 A. 794, 165 
Md. 484—Bankers’ & Merchants' 
Credit Co. v. Harlem Park Building 
& Loan Ass'n, 153 A. 64, 160 Md- 
230. 

Mich.—Sequist v. Fabiano, 265 N.W. 
488, 274 Mich. 643—Colton v. Mich- 
igan Lafayette Bldg. Co., 255 N.W. 
433, 267 Mich. 122—Peninsular 

Stove Co. v. Young, 226 N.W. 225, 
247 Mich. 580. 

Minn.—^Wolford v. Baxter, 21 N.W. 

744, 33 Minn. 13, 53 Am.R. 1. 
Ohio.—XXth Century Heating & Ven- 
tilating Co. v. Home Owners’ Loan 
Corporation, 10 N.E.2d 229, 56 Ohio 
App. 188, appeal dismissed XXth 
Century Heating & Ventilating Co. 
V. Fazckas, 9 N.E.2d 2, 132 Ohio St 
476, 

Okl.—Gray v. Prudential Ins. Co. of 
America, 77 P.2<i 563, 182 Okl. 342 
—Mortgage Bond Co. v. Stephens, 
74 P.2d 361, 181 Okl. 419. 

Or.—Metropolitan Life Ins. Co. v. 
Kimball, 94 P.2d 1101, 163 Or. 

31—Knight v. Potter, 32 P.2d 1014, 
147 Or. 339—First State & Savings 
Bank v. Oliver, 198 P. 920, 101 Or. 
42—Alberson v. Elk Creek Gold- 
Min. Co., 65 P. 978, 39 Or. 552. 

S.C.—Planters' Bank v. Lummus Cot- 
ton Gin Co., 128 S.E. 876, 132 S. 
C. 16, 41 A.L.R. 592. 

Tex.—0’Neil v. Quilter, 234 S.W. 528, 
111 Tex. 345—Clark v. Clark, Civ. 
App., 107 S.W.2d 421—C. D. Sham- 
burger Lumber Co. v. Bredthauer, 
Civ.App., 62 S,W.2d 603, error dis¬ 
missed—Malone v. Burdick, Civ. 
App., 58 S.W.2d 1048—Southwest- 
ern Public Service Co. v. Smith, 
Civ.App., 31 S.W.2d 472, error dis¬ 
missed. 

Va.—Danville Holding Corporation v. 
C1 ement, 16 S.E.2d 345, 178 Va. 
223. 

Wis.—^Thomsen v. Cullen, 219 N.W. 
439, 196 Wis. 581. 

Xmmovables by destination 

The rule applies to immovables 
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by destination.—Bank of White Cas- 
tle V. Clark, 159 So. 409, 181 La. 
303. 

34. Ala.—Southern Cotton Oil Co. v. 
Lowery, 163 So. 629, 231 Ala. 119. 

Fla.—Commercial Pinance Co. v. 
Brooksville Hotel Co., 123 So. 814, 
98 Fla. 410, 64 A.L.R. 1219. 
lowa.—McCoun v. Drews, 265 N.W. 
160, 221 lowa 227—Corneli College 
V. Crain, 235 N.W. 731, 211 lowa 
1343. 

Neb.—Bankers Life Ins. Co. v. Ohrt, 
270 N.W. 497, 131 Neb. 858. 

N.J.—McDonald v. H. B. McDonald 
Const Co., 175 A. 87, 117 N.J.Eq. 
181. 

N.Y.—Marine Midland Trust Co. of 
Binghamton v. Ahern, 16 N.Y.S.2d 
656. 

Ohio.—Teaff V. Hewitt, 1 Ohio St. 
511, 59 Am.D. 634—McGowan v. 

McGowan, 18 N.E.2d 419, 59 Ohio 
App. 397. 

Okl.—Potts V. Biggs & Co., 54 P.2d 
341, 176 Okl. 96—Quality Milk 

Products Co. V. Endowment Loan 
& Mortgage Co., 51 P.2d 550, 175 
Okl. 94—Seminole Supply Co. v. 
Seminole Refining Co., 45 P.2d 1084, 
173 Okl. 32—Elerick v. Reed, 240 P. 
1045, 113 Okl. 195, 44 A.L.R. 474. 
Wash.—Greenkevich v. Vaivados, 19 
P.2d 939, 172 Wash. 208. 

Wis.—Leisle v. Welfare Building & 
Loan Ass’n, 287 N.W. 739, 232 Wis. 
440—Standard Oil Co. v. La Crosse 
Super Auto Service, 258 N.W. 791, 
217 Wis. 237, 99 A.L.R. 60—Peo- 
ple's Savings & Trust Co. v. Mun- 
sert, 249 N.W. 527, 212 Wis. 449, 
88 A.L.R. 1306, rehearing denied 
250 N.W. 385, 212 Wis. 449, 88 A. 
L.R. 1306. 

35. Colo,—Dawson v. Scruggs-Van- 
dervoort Barney Realty Co., 268 P. 
584, 84 Colo. 152. 

Me.—Cumberland County Power & 
Light Co. v. Hotel Ambassador, 183 
A. 132, 134 Me. 153. 

Mich.—^Detroit Trust Co. v. Detroit 
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infra § 6, constructive annexation may be sufiScient 
to constitute an article a fixture. 

b. Bretention in Pla^ by Gravity 

Mere juxtaposition, as where the article is retained 
in place by gravity without any fastening, has been held 
sufficient annexation for a fixture. 

Mere juxtaposition when accompanied with suf¬ 
ficient other elements has been regarded as suffi¬ 
cient to make an article a fixture.^® So, although 
retention in place by gravity, without any fastening, 
has been held to be insufficient,37 other cases, some 
decided under statutes which embody the idea,^^ 
have regarded this as sufficient, provided that the 
other requisites of intention, considered supra § 2, 
and adaptability, considered infra §§ 7-11, are satis- 
fied and the article or structure is so heavy that it is 
as effectively kept in place by gravity as if it wer« 
fastened.^^ 

c. Enclosure of Article 

The fact that the article is so inclosed in a building 
or structure that it cannot be removed without either 
taking the article itself to pieces or malcing or enlarging 
an opening in the building or structure tends to show that 
it is a fixture, but it is not conclusive; nor on the other 
hand does the fact that the article can be removed as a 


§5 

whole through an existing opening conclusrvely establish 
it to be personaity. 

In accord with the decisions that an article is 
not necessarily a fixture because its removal would 
cause injury to the realty, see infra § 5 e, are deci¬ 
sions that the article is not a fixture because so in¬ 
closed in a building or structure that it cannot be 
removed without either taking the article itself to 
pieces, or making or enlarging an opening in the 
building or structure.^® However, this has been re¬ 
garded as tending to show that the article is a fix¬ 
ture,while on the other hand the fact that an ar¬ 
ticle can be removed as a whole through an exist¬ 
ing opening has been referred to as evidence to 

show that it is personaity.^ 2 

(L Connection vdth Motive Power 

Connection with the motive power by which a ma- 
chine is run, as by belt or other mode of gearing, is not 
of itself sufficient to make an article a fixture, but it may 
be considered. Disconnection of the article from the 
motive power does not alone show that it was not orig- 
inally intended to be an integral part of the piant. 

That a machine is connected with the motive 
power by a belt or other mode of gearing is not in 
itself sufficient to make it a fixture.*^^ However, 
some weight has occasionally been attached to a 
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City Service Co., 247 N.W. 76, 262 
Mich. 14. 

Nev.—Reno Electrical Works v. 

Ward, 274 P. 196. 61 Nev. 291, 62 
A.L.R. 247. 

N.M.—Porter Lumber Co. v. Wade, 
32 P.2d 819, 38 N.M. 333. 

Ohio.—XXth Century Heating- & Ven- 
tilating Co. v. Home Owners' Loan 
Corporation, 10 N.E.2d 229, 56 Ohio 
App. 188, appeal dismissed XXth 
Century Heating' & Ventilating Co. 
V. Fazckas, 9 N.E.2d 2, 132 Ohio 
St. 476. 

Fliysical attachiuent 

Physical attachment of structure 
to soil or to appurtenance thereto is 
not essential to make structure part 
of realty.—Corneli College v. Crain, 
235 N.W. 731, 211 lowa 1343. 
Xmmovable by destiuation 

An “immovable by destination’^ 
may be created either without any 
physical attachment to fundus, but 
merely by dedication to service of 
fundus, or by means of physical at¬ 
tachment affixing movable perma- 
nently.—Bank of White Castle v. 
Clark, 159 So. 409, 181 La. 303. 

36- Or.—Metropolitan Life Ins. Co. 
V. Kimball, 94 P.2d 1101, 163 Or. 
31. 

37. Cal.—M. P. Moller, Inc., v. Wil- 
son, 63 P.2d 818, 8 Cal.2d 31. 

26 C,J. p 661 note 82. 

Not alone sii;fla.cient 

Annexation by weight and gravity 
is not always ^one a sufficient in- 


dication of an intent to make the 
article a permanent fixture and part 
of the realty.—M. P. Moller, Inc. v. 
Wilson, supra. 

Held not fixture 

A school building, merely set on 
ground without foundation under it, 
was not affixed to realty so as to be- 
come part thereof.—School Dist. No. 

II, Laramie County, v. Donahue, 97 
P.2d 663, 55 Wyo. 220. 

38. Ga.—^Burpee v. Athens Produc- 
tion Credit Ass’n, 15 S.E.2d 526, 
65 Ga.App. 102. 

26 C.J. p 662 note 84. 

39. U.S.—Petition of Johns-Manville 
Sales Corporation, C.C.A.Mich., 88 
F.2d 520. 

Cal.—Bell v. Bank of Perris, 125 P.2d 
829, 834, 52 CaI.App.2d 66, quoting 

Corpus Turis. 

III. —Joyner v. Mitchell, 267 Ill.App. 
427, 430, citing Corpus Juris, 

lowa.—Comly v. Lehmann, 253 N.W. 
501, 503, 218 lowa 644, citing Cor¬ 
pus Juris —Corneli College v. Crain, 
235 N.W. 731, 211 lowa 1^43. 

Minn.—^Wolford v. Baxter,^ 21 N.W. 

744, 33 Minn. 12, 53 Am.R. 1. 

Mo.—Denvir v. Crowe, 9 S.W.2d 
957, 959, 321 Mo. 212, citing Cor¬ 
pus Juris. 

Neb.—Frost v, Schinkel, 238 N.W. 
659, 670, 121 Neb. 784, 77 A.L.R. 
1381, citing Corpus Juris-^ 

S.C.—Planters’ Bank v. Lummus Cot- 
ton Gin Co.. 128 S.E. 876, 132 S.C. 
16, 41 A.L,R. 592. 

26 C.J. p 661 note 83. 
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Articles held fixtures 

(1) Buildings resting on timbers, 
blocks, or stones.—Dudzick v. Lewis, 
133 S.W.2d 496, 175 Tenn. 246—26 
C.J. p 661 note 83 [a] (1). 

(2) Bakery oven.—Comly v. Leh¬ 
mann, 253 N.W. 501, 218 lowa 644. 

(3) Pipe organ.—Denvir v. Crowe, 
9 S.W.2d 957, 321 Mo. 212. 

(4) Motor generator, placed on 
concrete foundation in mine, general- 
ly becomes part of realty.—Ridgway 
Dynamo & Engine Co. v. Werder, 135 
A. 216, 287 Pa. 358. 

(5) Other instances see 26 C.J. p 
661 note 83 [a]. 

40. 111.—Ottawa Public Finance Cor¬ 

poration V. Blackley-Gould Corpo¬ 
ration, 281 Ill.App. 447. 

26 C.J. p 665 note 11. 

40 . U.S.—In re Famous Cleaning & 
Dyeing Co., D.C.Pa., 7 F.Supp. 280. 
26 C.J. p 665 note 12. 

Article held fixture 

Boiler necessary for operation of 
cleaning and dyeing piant, in which 
it was placed for permanent use, and 
not removable without tearing- down 
part of building, became fixture.—^In 
re Famous Cleaning & Dyeing Co., su¬ 
pra. 

42. Mass.—Smith v. Bay State Sav. 
Bank, 88 N.E. 10S6, 202 Mass. 482. 

43. Minn.—Shepard v. Blossom, 69 
N.W. 221, 66 Minn. 421, 61 Am.S.R. 
431. 

26 C.J- p 665 note 14. 
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connection of that character.'*^ On tlie other hand, 
the fact that a motor has been disconnocted from 
other machinerj does not show that it was not orig^- 
inally intended or has ceased to be an integral part 
of the piant, vvhere it has not been removed or dis- 
connected from its foundation.-^^ 

e. Injnry by Eemoval 

The fact that the article is removable without injury 
to the freehoIcJ or Itself does not prevent its being a fix- 
ture, nor does the fact that its removai will injure the 


freehoid or itself alone establish that it is a fixture; but 
the fact that removai of the article will or will not in¬ 
jure the freehold or itself is a factor to be considered, 
although not a conclusive one. 

The fact that removai of the article will or will 
not injure the realty or will or will not injure the 
article itself is a factor to be considered in deter- 
mining whether it is or is not a fixture. That the 
article is removable without injury to the freehold 
does not prevent its being a fixture but that its 
removai will not injure the realty or the article, 


44. W^is.—State ex rei. Gisholt Mach, 
Co. V. Xorsman, 169 N.W. 439, 168 
Wis. 442. 

36 C.J. p 665 note lo. 

45. Miss.—Planters* Mfg. Co. v. 

Greenvvood Agency Co., 152 So. 476, 
168 Miss. S92. 

Severance see infra § 21. 

4S. Ind.—Citizens Bank of Green- 
field V. Merg-enthaler Linotype Co., 
25 N.R2d 444, 216 Ind. 573. 

Mass.—Walker Dishwasher Corpora¬ 
tion V. Medford Tnist Co., ISO N. 
E. 517, 279 Mass. 33, 81 A.L.R. 
1437. 

Miss.—Crumbley Grocery Co. v. Per- 
guson, 133 So, 737, 159 Miss. 861. 
Mo.—Matz V. Miami Club Restau¬ 
rant. App., 137 S-W.3d 738. 

Neb.—Bankers Life Ins. Co. v. Ohrt, 
370 N.W. 497, 1'31 Neb. 858. 

N.Y.—De Bevoise v. Maple Ave. 
Constr. Co., 127 N.E. 487, 228 N.Y. 
•496. 

S.C.—Planters’ Bank v. Lummus Cot- 
ton Gin Co., 138 S.E. 875, 132 S.C. 
16, 41 A-LvR. 592. 

Tex.—C- D. Slxamburger Lumber Co. 
V. Bredthauer, Civ.App., 62 S.W.2d 
603, error dismissed. 

Meaning of material injury 

(1) The test as to whether the ar¬ 
ticle may be removed without “ma¬ 
terial injury to the premises” means 
physical damage to the premises and 
not mere deprivation of the value of 
the chattels.—Citizens Bank of 
Greenfield v. Merg^enthaler Linotype 
Co., 25 N.E.2d 444, 216 Ind. 573. 

(2) In some cases impairment of 
the enjoyment or usefulness of the 
realty seems to be considered as 
constituting- injury to the freehold.— 
Metropolitan Life Ins, Co. v. Kim- 
ball, 94 P.2d 1101, 163 Or. 31. 

(3) The Word “material" means 
•not# only material injury to the struc¬ 
ture, but also injury to the institu¬ 
tio» of which the structure is a part. 
—^Domestic Electric Co. v. Mezzalu- 
na, 163 A. 722, 109 N.J.Law 574, fol- 
lowed in MacLeod v. Walter J. Sat- 
terthwaid, Inc., 166 A- 163, 113 N.J. 
Ea- 238, afBrming- 157 A. 670, 109 N.J. 
Ea. 414. 

(4) If the severance of the article' 
will prevent the structure ‘frorh be¬ 
ing used for the purposes for which 
it was erected or for which it has 


been adapted, then it is not severable 
without material injury to the free¬ 
hold.—Smyth Sales Corporation v. 
Norfolk Building & 'Loan Ass^n, 184 
A. 204, 116 N.J.Law 293, 111 A.L.R. 
357—Mugler Auto Pit Co. v. Tide 
Water Oil Co., 1S5 A. 542, 14 N.J. 
Misc. 471. 

Elevator system installed in build- 
ing held severable without material 
injury to freehold.—Harvard Finan¬ 
cial Corporation v. Greenblatt Const. 
Co., 184 N.E. 748, 261 N.Y. 169, re- 
versing 25S N.Y.S. 993, 236 App.Div. 
742, motion denied 185 N.E. 796, 261 
N.Y. 694- 

47. U.S.—In re Lexington Motors 
Co. of New York, C.C.A.N.Y., 294 
P. 233. 

Minn.—Holy Ghost Catholic Church 
of Two Harbors v. Clinton, 211 N. 
W, 13, 169 Minn. 253. 

48. U.S.—In re Theodore A. Kochs 
Co., C.aA.Ill., 120 P.2d 603. 

Ala.—Parmers & Merchants Bank v. 
Sawyer, 163 So. 657, 26 Ala.App. 
520, certiorari denied 163 So. 659, 
231 Ala. 137. 

Mass.—Greene v. Lampert, 174 N.E 
669, 274 Mass. 386. 

26 C-J. p 664 note 99. 

Xt is snfficieiit that appliance is af- 
fixed to outfit to which it belongs in 
such manner as its use contemplates, 
and is an important part of the out¬ 
fit, and the intention that the outfit 
shall be permanent fixture is shown. 
—Southern Cotton Oil Co. v. Lowery, 
163 So. 629, 231 Ala. 119. 

Articles held fixtures 

(1) Oil drilling eauipment, sub- 
stantially afnxed to realty by own- 
er.—Connecticut Mut. Life Ins. Co. 
V. Bowe, 187 N.E. 195, 45 Ohio App. 
347. 

(2) Pumping piant placed on land 
for its Service and improvement is 
immovahle by destination.—^Pan- 
American Life Ins- Co. v. Reynaud, 
4 L(a.App. 290. 

Integral part of bnilding 

Tbat heavy machinery installed 
for use in ope^ting piant was not 
an integral part of permahent biiild- 
ings wherein machinery was housed 
diii not militate against conclusion 
that at time of installation machin¬ 
ery and piant were a single whole ih 
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contemplation of law.—In re Theo¬ 
dore A. Kochs Co., C.aA.Ill., 120 F.2d 
603. 

49. Ky-—De Charette's Guardian v. 
Bank of Shelbyville, 291 S.W. 1054, 
218 Ky. 691. 

Minn.—Holy Ghost Catholic Church 
of Two Harbors v. Clinton, 211 N. 
W. 13, 169 Minn. 253. 

26 C.J. p 664 note 1. 

Articles held not fixtures 

(1) Oil burner erected on concrete 
foundation, but removable without 
damage to buiUing.—Succession of 
Sussman, 122 So. 62, 168 La. 349. 

(2) Blower system used in connec¬ 
tion with shoe factory, although,not 
especially designed therefor, and con- 
sisting of series of large galvanized 
iron pipes on outside of building 
with hranches therefrom extending 
from machines to chamber near roof, 
where electric motor operated fan.— 
Mathey v, Charlestown Pive Cents 
Sav. Bank, 19'5 N.E 731, 290 Mass. 
510. 

(3) Bed attached to closet side of 
door of furnished apartment by 
small plates fastened by a few 
screws that could easily be removed 
with but slight disfigurement to the 
closet side of the door.—Pisher v. 
Pennington, 2 P.2d 518, 116 Cal.App. 
248. 

(4) Machinery in sugar factory 
which was holted to foundation and 
which could be easily removed at 
nominal cost without injury to fac¬ 
tory held not “immovables by na¬ 
ture."—Polse V. Loreauville Sugar 
Factory, La.App., 156 So. 667, fol- 
lowed in Builders^ Supply Co. v. 
Loreauville Sugar Factory, 156 So. 
672. 

50. Ark.—Sessoms v. Ballard, 354 
S.W. 446, 160 Ark. 146. 

26 C.J. p 665 note 8. 

ArMcles held 3iot fixtures 

A gin and grist mill, consisting of 
gin built on oak silis, resting on 
posts, boiler set in brick walls, scales 
set in excavation, and dpuble revolv- 
ing press set in an opening in the 
earth, all of which were substantial- 
ly constructed and constituted a per¬ 
manent improvement, but could 1>e 
moved to another location and set up 
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or both,®! has been regarded as a consideration 
tending to show that it is not a fixture; and the 
fact that injury would not resuit to the realty has 
in some cases been considered conclusive on that 
question,52 although, under the facts existing in a 
number of cases, the fact that removal would not 
cause injury to the article has been regarded as 
o£ little or no weight as showing the article not to 
be a fixture.^ 3 On the other hand, the fact that the 
annexation is such that the article annexed cannot 
be removed without injury to the building does 
not, it seems, conclusively establish it as a part of 


the realty but the fact that the remo-val of the 
article would cause injury to the realty,^® or sub- 
stantial injury to the article itself,®® has been re¬ 
garded as tending to show that it is a fixture. In 
some cases, that removal would cause injury to the 
realty ^7 or to the article itself has been regard¬ 
ed as practically conclusive that the article has not 
retained the character of personalty. 

Under the foregoing rules, arti cies affixed to a 
building by an owner in complement to facilitate 
its use and occupation in general,*®^ and articles at- 


without injury thereto.—Sessoms v. 
Ballard, supra. 

51. La.—Liiquid Carbonic Corpora¬ 
tion V. Crow, 148 So. 442, 177 La. 
379. 

Articles lield not fixtures 
La.—Liquid Carbonic Corporation v. 
Crow, supra. 

52. Fla.—Meena v. Drousiotis, 200 
So. 362, 146 Fla. 168. 

26 C.J. p 664 note 2. 

AgraizLst lien 

Where substantial ev^idence estab- 
lished that machinery, on which stat- 
utory lien for labor was claimed, was 
so installed as to be removable with¬ 
out damag-e to other machinery or to 
the building in which installed, such 
machinery remained “personal prop- 
erty" against which lien could be 
«nforced.—Meena v. Drousiotis, su¬ 
pra. 

53. 'La.—Milliken & Farwell v. Rog¬ 
er, 70 So. 848, 138 La. 823. 

26 C.J. p 665 note 9. 

54. Ky.—First State Bank of Eu¬ 
bank V. Crab Orchard Banking Oo., 
75 S.W.2d 517, 255 Ky. 800. 

Mo.—Matz V. Miam i Club Restau¬ 
rat, App., 127 S.W.2d 738. 

26 C.J. p 664 note 4. 

55. Cal.—Fisher v. Pennington, 2 P. 
2d 518, 116 Cal.App. 248. 

N.J.—Domestic Electric Co. v. Mez- 
zaluna, 162 A. 722, 109 K.J.Daw 
574, followed in MacLeod v. Wal- 
ter J. Satterthwaid, Inc., 166 A. 
163, 113 N.J.Eq. 238, affirming 157 
A. 670, 109 N.J.Eq. 414. 

Tenn.—^Dudzick w Lewis, r33 S.W.2d 
496, 175 Tenn. 246. 

26 C.J, p 664 note 5, p 6'61 note 80. 
Articles keld fixtnres 

Bakery oven placed on concrete 
floor in bakery ahed, necessary to 
bakery business, not removable with¬ 
out de&truction of shed Wall, and in¬ 
stalled with permanent brick flues.— 
C. D. Shamburger ‘Lumber Oo. v. 
Bredthauer, Tex.Civ.App., 62 S.Wi2d 
603, error dismissed. 

Bed 

Bed may be made part of realty by 
permanent attachment to realty as 
by building it into wall so that it 


would be immovable, and its destruc- 
tion injurious to realty.—Fisher v. 
Pennington, 2 P.2d 518, 116 Cal.App. 
248. 

56- Cal.—San Diego Trust & Sav- 
ings Bank v. San Diego County, 
105 P.2d 94, 16 Cal.2d 142, 133 A. 
L.R. 416, superseding, App., 96 P. 
2d 137, and certiorari denied U. S. 
National Bank of San Diego v. 
San Diego County, 61 S.Ct. 449, 312 

U. S. 679, 85 L.Ed. 1118. 

26 C.J. p 665 note 7. 

Articles held fixtnres 

Machinery installed in such a man- 
ner that its removal will resuit in 
material injury to it.—In re Whit- 
lock Avenue in City of New York, 16 
K.E.2d 281, 278 N.T. 276, reversing 1 
N.Y.S.2d 655, 253 App.Div. 719, rear- 
gument denied In re Opening and 
Extending Whitlock Avenue, Bor- 
ough of Bronx, City of New York, 2 
N.Y.S.2d 1010, 253 App.Div. 810, and 
reargument denied In re Whitlock 
Avenue in Borough of Bronx, City of 
New York, 17 N.E.2d 135, 278 N.Y. 
714—Holt V. Male, 29 N,Y.S.2d 111. ^ 

57, Mo.^—Cooper County Bank v. 
Bank of Bunceton, 288 S.W. 95, 221 
Mo.App. 814, transferred, see 276 
S.W. 622. 310 Mo. 519. 

Tenn.—Dudzick v. Lewis, 133 S.W.2d 
496, 175 Tenn. 246. 

Tex.—Van Valkenburgh v. Ford, Civ. 
App., 207 S.W. 405, affirmed Ford 

V. Van Valkenburg, Com.App., 228 
S.W. 194. 

26 C.J. p 664 note 6. 

G-eueral mle 

Gfenerally, flxtures and machinery 
annexed to building so as to be in- 
capable of being removed without 
damage to building become part of 
building and freebold.—M. L. Virden 
Laimber Co. v. Sherrod, 139 Sov 813, 
167 Miss. 297, amended 142 So. 508. 
Irrespective of inteait 

Any chattel, permanently annexed 
to the freehold, and which cannot be 
severed without material injury to 
the premises, becomes a part of the 
r^affy, irrest^ectlve of the intention 
with which it was attached. 

Ala.—^Farmers & Merchants Bank v. 

909 


Sawyer, 163 So. 657, 26 Ala.App. 
520, certiorari denied 163 So. 659, 
231 Ala. 137. 

Pa.—Clayton v. Lienhard, 167 A. 321, 
312 Pa. 433. 

Articles held fixtures 

(1) Machinery installed! in such a 
manner that its removal will resuit 
in material injury to the realty.— 
In re Whitlock Avenue in City of 
New York, 16 N.E.2d 281, 278 N.Y. 
276, reversing 1 N.Y.S.2d 655, 253 
App.Div. 719, reargument denied In 
re Opening and Extending Whitlock 
Avenue, Borough of Bronx, City of 
New York, 2 N.y-S.2d 1010, 253 App. 
Div. 810, and reargument denied In 
re Whitlock Avenue in Borough of 
Bronx, City of New York, 17 N.B.2d 
135, 278 N.Y. 714—Holt v. Male, 29 
N.Y.S.2d 111. 

(2) Machinery attached to concrete 
beds specifically built to receive 
them.—Van Valkenburgh v. Ford, 
Tex.Civ.App., 207 S.W. 405, affirmed 
Ford V. Van Valkenburg, Com.App., 
228 S.W. 194. 

(3) Electrical refrigeration system 
installed in apartment building.— 
Domestic Electric Co. v. Mezzaluna, 
162 A- 722, 109 N.J.Law 574, followed 
in MacLeod v. Walter J. SatteKh- 
wait, Inc., 166 A. 163, 113 N.J.Eq. 238, 
affirming 157 A. 670, 109 N.J.Eq. 414. 

58. Pa.—Clayton v. Lienhard, 167 A. 
321, 312 Pa. 433. 

B^ardless of intention. 

Chattels, so annexed to realty that 
they cannot be removed without ma- 
terial injury to themselves, are real¬ 
ty, notwithetanding expressed inten¬ 
tion that they shall be considered 
personalt,y.^<ilayton v. Ldenhard, su¬ 
pra, 

Articles held flxtrires 

Automatic sprinkler system, so af¬ 
fixed to building that it could not 
removed without material injury to 
itself and building, became realty.^— 
Clayton v. Lienhard, supra. 

59. Mich.—^Wood Hydraulic Hoist & 

Body Co. V. Norton, 257 N.W. 836, 
26^ Mich. 341—^Kerit Storage Co. v. 
Grahd Rapids Lumber Co., il4 N. 

W. 111, 239 Mich. 161. • 
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tached to a building for the obvious purpose for 
which the building was erected, or to increase its 
value for such purpose, and to be used permanently 
in connection therewith,®^ as, for example, machin- 
ery placed in, and attached to, a mill or other man- 
ufacturing plant,®i ordinarily are a part of the 
realty, even though they are removable without in- 
jury to themselves or the realty, or without injury 
to the basic structure to which they have been af- 
fixed,®2 and even though they may be removed and 
used elsewhere.®^ On the other hand, the attach- 
ment of an article such as a gas sto ve to supply 
pipes by a screw which can be detached without 
any injury to the realty will not operate to make the 
article a fixture contrary to the intention of the an- 
nexor.6^ 

In condemnation proceedings. It has been held 
that in condemnation proceedings if so-called fix- 
tures can be removed without substantial injury 
either to the real estate or to the article, they re- 
main personalty and need not be taken as part of 
the realty.®^ 

f. Movability of Article 

The fact that the article may be moved from place 
to place on the land has been held to indicate that it is 
not a fixture, but is not conciusive. 

That the article is not so attached to the land as 
to indicate an intention that it shall remain in one 
place on the land has been referred to as indicating 


that it continues personalty;®^ but the removability 
of a structure is not the sole test of whether it is a 
fixture or not,®^ and occasionally an article has been 
regarded as constituting a fixture, in legal contem- 
plation, although capable of removal from place to 
place on the land and intended to be so moved.®^ 

g. Attachment to Other Land 

An appliance or other article placed on one piece of 
land may be so physically attached to another piece and 
used In connection therewith that it Is regarded as a 
fixture to the latter land. 

It may occur that an appliance, piece of appara¬ 
tus, or other article, while placed on or in one piece 
of land, and physically attached thereto, is, in pur¬ 
pose and method of its utilization, so associated 
with another piece of land, that it is to be regarded 
as legally annexed, that is, a fixture, to the latter 
land rather than the former.®^ 

§ 6. - Constructive 

Constructive annexatlon, as when an article ia severed" 
for a temporary purpose, or when the article is an acces- 
sory or essentiai part of an article or structure which ia 
actually annexed, may be sufficient to constitute an arti¬ 
cle a fixture. 

It is held in some cases that under certain cir- 
cumstances constructive annexation, rather than 
actual physical connection, is sufficient to consti¬ 
tute an article a fixture,'^® as, for example, in the 


60. Ga.—Brigham v. Overstreet, 57 
S.E. 484, 128 Ga. 447, 10 L.R.A.,N. 
S., 452, 11 Ann.Oas. 75—Chapman 
V. I. Silver & Bro., 89 S.E. '590, 18 
Ga.App. 476. 

61. Ga.—Cunningham v. Cureton, 23 
S.E. 420, 96 Ga. 489—Brooks v. 
Jolin Hancock Mut. Life Ins. Co., 
136 S.E. 166, 36 Ga.App. 261. 

111.—Joyner v. Mitchell, 267 Ill.App. 
427. 

Mass.—Southbridge Sav. Bank v. Ma- 
son, 18 N.E. 406, 147 Mass. 500, 1 
L.R.A. 350. 

Machineary held fiztnres 

Bough mixer and engine, physical¬ 
ly attached to building, are immova- 
ble by destination.—Breaux v. Gan- 
ucheau, 3 La.App. 481. 

612. Cal.—Dauch, v. Ginsburg, 6 P. 

2d 952, 214 Oal. 540. 

Articles held fixtnres 

(1> Plumbing fixtures.—^Danch v. 
Ginsburg, supra. 

(2) Heating equipment.—Dauch v. 
Ginsburg, supra. 

03. 111.—Joyner v. Mitchell, 267 111. 

App. 427. 

64:. , Ark.—Anderson v. Southern 

Realty Go., 4 S.W.2d 27, 176 Ark. 
752; 


65. D.C.—Potomac Electric Power 
Co. V. U. S., 85 F.2d 243, 66 App. 
D.C. 77, certiorari denied 57 S.Ct 
27, 299 U.S. 565, 81 L.Ed. 416— 
Putrovsky v. U. S., 66 P.2d 215, 62 
App.D.C. 235. 

66. Ala.—Langston v. State, 11 So. 
334, 96 Ala. 44. 

26 C.J. p 666 note 2'3. 

67. Mo.—Moller-Vandenboom Lum- 
I ber Co. v. Boudreau, 85 S.W.2d 141, 

231 Mo.App. 1127. 

68. lowa.—^Comell College v. Crain, 
235 N.W. 731, 211 lowa 1343. 

Articles held fiztures 

(1) Hoghouse or farrowing pens.— 
Corneli College v. Crain, supra. 

(2) Motor to be used with pumps j 
constituting part of irrigation Sys¬ 
tem.—First State & Savings Bank v. 
Oliver, 198 P. 920, lOl Or. 42. 

(3) Other instances, see 26 C.J. p 
666 note 24 [a]. 

69. Ga.—Blain v. Corbin, 180 S.E. 

854, 855, 51 Ga-App. 472, citing 

Corpus JTxiris. 

26 C.J. p 666 note 25. 

Water pump axi4 motor 
A water pump and gasoline motor 
actually installed pn certain premis- 
es because of the lowness thereof, 
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for the specific purpose of supplying- 
water to another and adjacent high- 
er lot of land is, in purpose and 
method of its utilization, so associat¬ 
ed with the lot of land where the 
pipes therefrom convey the water 
and for the use of which the pump 
was installed that it is to be regard¬ 
ed as legally annexed, that is, a fix¬ 
ture, to the latter land rather than? 
to the lot of land on which it is 
actually installed.—Blain v. Corbin, 
180 S.E. 854, 51 Ga,App. 472. 

70. U.S.—Manufacturers- Bank & 
Trust Co. of St. Louis v. Lauchli, 
C.C.A.MO., 118 F.2d 6t>T. 

Idaho.—Beebe v. Pioneer Bank & 
Trust Co.. 201 P. 717, 34 Idaho 385 
—Boise-Payette Lumber Oo. v. Mc- 
Cornick, 186 P. 252, 32 Idaho 462. 
Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Co., 25 N.E. 
2d 444, 216 lad. 5-73—Greensburg' 
Bank v. Department of Financial. 
Institutions, Appi, U N.R2d 10-08 
—Menzenberger v. American State- 
Bank, 198 N.E. 819, lOl Ind.App. 
■600. 

Ky.—City of Newport v. Dorsel Co.,. 
136 S.W.2d 11, 281 Ky. 372—Bank: 
of Shelbyville v. Hartford, 104 S. 
W.2d 217, 268 Ky. 13'5—First State 
Bank of Eubank y. Grab Orchard. 
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case of articles severed for a temporary pnrpose,'^! 
or of articles which, although not themselves acttial- 
ly annexed to the realty, are parts of or accessories 
to articles or structures which are annexed.’^^ Not 
infrequently, when a machine is so annexed to the 
land and of such a character that it is regarded as a 
fixture to the land, a tool or appliance which is in 
eifect an essential part of such machine is also re¬ 
garded as a fixture.'^* 

RoUing stock of a railroad has sometimes been 
treated as realty on the theory of constructive an- 
nexation or principies analogous theretoJ^ The 
later and best reasoned cases are, however, opposed 


to such viewJS 

§ 7. Character of Ardde Annexed 

Apart from an agreement between the parties, the 
nature or character of an article annexed to realty is 
a factor in determining its status as a flxturc. 

Apart from an agreement between the parties, 
discussed infra §§ 12-20, and apart from, or in ad- 
dition to, the other elements, considered supra §§ 
1-6, the nature or character of the article annexed 
to the realty has generally been considered a factor 
in determining whether or not it has become a fix¬ 
ture J® 


Banking Oo., 75 S.W.2d 517, 255 
Ky. 800—Doli v. Guthrie, 24 S.W.2d 
947, 23'3 Ky. 77—De Oharette's 

Guardian v. Bank of Shelbyville, 
291 S.W. 1054, 218 Ky. 691. 

;M;e.—Cumberland Cou-nty Power & 
Light Co. V. Hotel Ambassador, 
183 A. 132, 134 Me. 153. 

Md.—Consolidated Gas, Electric 
Light & Power Co. of Baltimore v. 
Ryan, 169 A, 794, 165 Md. 484— 
Anderson v. Perpetual Building & 
Lroan Ass'n of Granite, Baltimore 
County, 190 A. 747, 172 Md. 94, 109 
AjL.R. 1419—Bankers' & Mer- 
chants’ Credit Co. v. Harlem Park 
Building & Loan Ass’n, 153 A. 64, 
160 Md. 230. 

Mich.—Sequist v. Fabiano, 265 N.W. 
488, 274 Mich. 643—Colton v. Mich- 
igan Lafayette Bldgr. Co., 255 N.W. 
433, 267 Mich. 122—Peninsular 

Stove Co. V. Young, 226 N.W. 22'5, 
247 Mich. 580. 

Minn.—^Wolford v. Baxter, 21 N.W. 
744, 33 Minn. 12, 53 Am.R. 1. 

Ohio.—^XXth Century Heating & 
Ventilating Co. v, Home Owners’ 
Loan Corporation, 10 N.E.2d 229, 56 
Ohio App. 188, appeal dismissed 
XXth Century Heating & Ventilat- 
ing- Co. V. Pazckas, 9 N.E.2d 2, 132 
Ohio St 476. 

Okl,—Gray v. Prudential Ins. Co. of 
America, 77 P.2d 563, 182 Okl. 342 
—Mortgage Bond Co. v. Stephens, 
74 P.2d 361, 181 Okl. 419. 

Or.—^Metropolitan Life Ins. Co. v. 
Kimball, 94 P.2d 1101, 163 Or. 31— 
Klnight V. Potter, 32 P.2d 1014, 147 
Or. 339—First State & Savings 
Bank v. Oliver, 198 P. 920, 101 Or. 
42. 

S.C.—Planters" Bank v. Lummus Cot- 
ton Gin Co., 128 S.E. 876, 132 S.C. 
16, 41 A.L.R. 592. 

Tex.—0'Neil v. Quilter, 234 S.W. 528, 
111 Tex. 345—Clark v. Clark, Civ. 
App., 107 S.W.2d 421—C. D. Sham- 
burger Lumber Co. v. Bredthauer, 
Civ.App., 62 S.W.2d 603, error dis¬ 
missed.—Malone V. Burdick, Civ. 
App., 58 S.W.2d 1048—Southwest- 
ern Public ServibO Co. v. Smith, 
Civ.App., 31 S.W.2d 472, error dis¬ 
missed. 


Va.—Danville Holding Corporation 

V. Clement 16 S.E.2d 345. 178 Va. 
223. 

Wis.—Thomsen v. Cullen, 219 N.W. 

439, 196 Wis. 581. 

26 C.J. p 662 note 90. 

What constitates 

(1) Constructive annexation is 
deemed to exist where the chattel, 
without being physically fastened to 
the realty, is dedicated thereto and 
its status as personalty caused to 
cease by the owner's duly manifested 
intention to make it a part of the 
realty.—^Cumberland County Power 
& Light Co. v. Hotel Ambassador, 
183 A 132, 134 Me. 153. 

(2) Chattel is “constructively an- 
nexed’'to realty when it is an indis- 
pensable, integral part thereof.— 
Thomsen v. Cullen, 219 N.W. 439, 196 
Wis. 581. 

Immovahle hy destiuatioxi 

An immovable by destination may 
be created without any physical at- 
tachraent to the fundus, but merely 
by the dedicat ion of the movable to 
the Service of the fundus.—Bank of 
White Castle v. Clark, 159 So. 409, 
181 La. 303. 

7L Minn.—Wolford v. Baxter, 21 N. 

W. 744, 33 Minn. 12, 53 Am.R. 1. 
Temporary severance as sufficient to 

restore fixture to status of perso-n- 
alty see infra § 21. 

72. Ky.—Doli v. Guthrie, 24 S.W.2d 
947, 233 Ky. 77. 

]V[o.—Globe Automatic Sprinkler Co. 
V. Boester, 95 S.W,2d 825, 829, 231 
Mo.App. 203, citing Corpus Juris. 
Or.—Metropolitan Life Ins. Co. v. 

Kimball, 94 P.2d 1101, 163 Or. 31. 

26 C.J. p 663 note 91. 

Beds 

In-a-door beds, constituting part of 
the equipment of efficiency apart- 
ments, and which are so construct- 
ed as to size and shape that they 
can he pushed back into a closet es- 
pecially constructed in the building 
for their reception, are fixtures.— 
Doli V. Guthrie, 24 S.W.2d 947, 23^ 
Ky. 77. 


Boors and Windows have been con¬ 
sidered part of the realty because 
they are part of the house.—Slane v. 
Curtis, 286 P. 372, 376, 41 Wyo. 402, 
69 A.L.R. 906, citing Corpus Juris, 
and rehearing denied 288 P. 12, 41 
Wyo. 402, 69 A.L.R. 906—26 C.J. p 
663 note 91 [b]. 

Articles held uot fixtures 

(1) Broom corn slats, being small 
pieces of board sawed in certain 
dimensions and sizes, and used in 
connection with curing broom com, 
which were in no wise attached to 
the realty, other than piled down on 
the ground in a shed on the prem- 
ises, are personal property and not 
an indispensable part of broom corn 
shed located on the premises.— 
Holmes v. Neill, 222 P. 670, 96 Okl. 
295. 

(2) Other instances, see 26 C.J. p 
662 note 90 [b]. 

73. Ga.—Brooks v. John Hancock 
Mut. Life Ins. Co., 136 S.E. 166, 
36 Ga.App. 261. 

Md.—Anderson v. Perpetual Building 
& Loan Ass’n of Granite, Balti¬ 
more County, 190 A. 747, 172 Md. 
94, 109 A.L.R. 1419. 

Neb.—Frost v. Schinkel, 238 N.W. 

659, 121 Neb. 784, 77 A-L.R. 1381. 

26 C.J. p 663 note 92. 

Articles held fixtures 

Spare motors, parts, machinery, 
and equipment constituting replace- 
ments specially adapted to full en- 
joyment of realty devoted to manu- 
facture of Ice.—Detroit Trust Co. v. 
Detroit City Service Co., 247 N.W. 76, 
262 Mich. 14. 

74. 111.—Titus V. Ginheimer, 27 111. 
462. 

26 C.J. p 663 note 93. 

75. N.C.—State v. Martin, 53 S.E. 
874, 141 N.C. 832. 

26 C.J. p 663 note 94. 

7a Arho—Dent v. Bowers, 265 S.W. 

636, 166 Ark. 418, 36 A.L.R, 443. 
Mass.—^Walker Dishwasher Corpora¬ 
tion V. Medford 1'rust Co., 180 N. 
E. 517, 279 Mass. 33, 81 A.L.R. 
1437—Menard v. Courchaine, 179 
N.E. 167, 278 Mass. 7—Commercial 
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The status of the person making* fhe annexation 
and his relation to other persons as factors in de- 
termini ng the character of arti cies annexed to real- 
ty as fixtures are considered infra §§ 23-53. 

§ 8. - Adaptation to Particular Use or 

Place 

The adaptation or appropriation of an article an¬ 
nexed to realty to the use or purpose to which the reaJty 
is devoted is an important consideration fn determining 
its status as a fixture, such adaptation or appropriation 
frequently being an essentiai element. 

As stated supra § 7, the nature or character of 
the article annexed to the realty is a determining 
factor in answering the qiiestion of whether or not 
the article is a fixture, it being said that to-day the 
emphasis is placed on the nature of the article and 
the uses and purposes for which it is held or em- 
ployed.77 By the nature or character of the article 


is usually meant its relation to the purpose to which 
the land or realty itself has been devoted, such re- 
lationship being a leading consideration in deter¬ 
mining whether the article is to be regarded as le- 
gally constituting a part of the land, the theory 
sometimes being that if the article is of such a 
character as to conduce to the realization of this 
purpose, it is presumably intended by the annexor 
to be a permanent accession.^s Thus it is frequent¬ 
ly said that one essentiai to the conversion of a 
chattel into realty is its adaptation, appropriation, 
or application to the use or purpose to which the 
realty with which it is connected is appropriated,79 
although many other cases refer to the adaptation 
of an article to the use to which the realty is ap- 
propriated as merely one of the factors or tests 
which should or must be considered in determining 
that it is a part of the realty.^O Stili other cases 


Credit Corporation v. Common- 
wealth Mort^agre & ‘Loan Co., 177 
N.E. 88. 276 Mass. 335. 

Mich-—Colton v. Michig-an 'Lfafayette 
BIdg-. Co., 255 N.W. 433, 267 Mich. 
122 . 

Miss.—Crumbley G^ocery Co. v. Fer- 
gpison, 132 So. 737, 159 Miss. 861. 
Utah.—^Workman v. Henrie, 266 P. i 
1033, 71 Utah 400, 58 A.L.R 1346. 
Bxtemal iadication 
The external indications which 
Show whether or not an article be- 
longs to a building- as an article de- 
sig-ned to become part of the build¬ 
ing:, and to be used with it, to pro¬ 
mote the object for which it has been 
erected, or to which it has been 
adapted and devoted, determine the 
character of the article as a ftxture. 
—Danville Holding Corporation v. 
Clement, 16 S.E.2d 345, 178 Va, 223. 

77. Va,—Danville Holding Corpora¬ 
tion V. Clement, 16 S.E.2d 345, 178 
Va. 223. 

7a. Ind.—Citizens Bank of Green- 
field V. Merg^^^nthPler '^.iinotype Co., 
25 N.E.2d 444, 216 Ind. 573. 

Tenn.—Farrar v. Nashville, C. & St. 
L.. Hy., 36 S.W.2d 95, 162 Tenn. 313. 
“The . . . test—adaptation of 

the chattel to the use of the prop- 
erty to which it is annexed^—is enti- 
tled to great weight, especially in 
connection with the element of in- 
tentlon.’^—Danville Holding Corpora¬ 
tion C^nTtient, 16 S.E.2d 345, 349, 
178 Va. 223. 

79. U.S.—Manufacturers Bank & 

Trust Co. of St. Louis v. Uauchli, 
aC.A.Mo., 118 P.2d 607—Whitaker- 
Glassner Co, v. Ohio Savings Bank 
& Trast Cck, C.O.A-Ohio/ 22 F.2d 
‘773—In re Walker Bin’ Co., D.C-N. 
T., 9 P.Supp. 367—In re Dexing- 
ton Motors Co. of New York, C.C. 

‘ 294 F. 233. ; 

ldahi©u^+-®eeb€i v. Pioneer Bank & J 


-[ Trust Co., 201 P. 717, 34 Idaho 385 
^ —Boise-Payette Dumber Co. v. 

McCornick, 18$ P. 252, 32 Idaho 
^ 462. 

Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Co., 25 N, 
E.2d 444, 216 Ind. 573. 
lowa.—MeCoun v. Drews, 265 N.W. 
160, 221 lowa 227—Corneli College 
V. Crain, 235 N.W. 731, 211 lowa 
1343. 

Me.—Cumberland County Power & 
'Liight Co. V. Hotel Ambassador, 
183 A. 132, 134 Me. 153. 

Mass.—Menard v. Courchaine, 179 N. 

E. 167, 278 Mass. 7. 

Mich.—Sequist v. Fabiano, 265 N.W. 
488, 274 Mich. 643. 

—Bankers Life Ins. Co. v. Ohrt, 
270 N.W. 497, 131 Neb. 858—Frost 
V. Schinkel, 238 N.W. 659, 121 Neb. 
784, 77 A.L.R. 1331. 

N.J.—McDonald v. ‘H. B. McDonald 
Const. Co., 175 A. 87, 117 N.J.Eq. 
181. 

N.M.—Porter Lumber Co. v. Wade, 
32 P.2d 819, 38 N.M. 333. 

Ohio.—Holland Furnace Co. v. Trum- 
bull Savings & Loan Co., 19 N.E. 
2d 273, 135 Ohio St 48. 

Okl.—Potts V. Biggs & Co., 54 P.2d 
341, 176 Okl. 96, 

S.C.—Planters’ Bank v. Lumraus 
Cotton Gin Co., 128 S.E. 876, 879, 
132 S C. 16, 41 A.L,Il. 592, citihg 

I Corpus Jnris. 

Ya.—Danville Holding Corporation y. 
Clement, 16 S.E.2d 345, 178 Va. 
223. 

Wis.—Deisie v. Welfare Building & 
Loan Ass’n, 287 N.W. 739, 232 Wis. 
440—People's Savings & Trust Co. 
V. Munsert, 249 N.W. 527^ 212 Wis. 
449, 88 A.L.R. 1'306, rehearing de- 
nied 250 N.W. 385, 2l2 Wis. 449, 
88 A.L.R. 1306-—^Thomson v. Cul- 
len, 219 N.W. 439, 196 Wis. 581. 

26 C.J. p 66^6 note 27. 

80. U.S.—^Wlllis V. Beeler,,. GCtA- 
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Ohio, 90 F.2d 538, certiorari de- 
nied 58 S.Ct 38, 302 U.S. 717, 82 
L.Ed. 554—Schumacher v- Beeler, 
C.C..4.Ohio, 90 F.2d 538. certiorari 
denied 58 S.Ct 38, 302 U.S. 717, 82 
L Ed. 554—Petition of Johns-Man- 
ville Sales Corporation, C.C-A. 
Mich., 88 P.2d 520. 

Ala.—Southern Cotton Oil Co, v. 
Lowery, 163 So. 629, 231 Ala. 119. 

Ark.—Dent v. Bowers, 265 S.W. 636, 
638, 166 Ark. 418, 36 A.L.R. 44'3, 
citing Corpus Juris. 

Cal.—San Diego Trust & Savings 
Bank v. San Diego County, 105 P. 
2d 94, 16 Cal.2d 142, 133 A.L.R. 416, 
superseding, App., 96 P.2d 137, and 
certiorari denied U. S. National 
Bank of San Diego v. San Diego 
County, 61 S.Ct 449, 312 U.S. 679, 
85 'L.Ed. 1118—Bell v. Bank of 
Perris, 125 R2d 829, 52 Cal.App.2d 
66—Bond Inv. Co. v. Blakeley, 257 
P. 189, 83 Cal.App. 696—^Placer 

County V. Lake Tahoe Ry. & 
Transportation Co., 209 P. 900, 58 
Cal.App. 764. 

Fla.—Commercial Finance Co. v. 
Brooksville Hotel Co., 123 So. 814, 
98 Fla. 410, 64 A.L.R. 1219. 

Ga.—Consolidated Warehouse Co. v. 
Smith, 189 S.E. 724, 55 Ga.App. 216 
—Harn v. State, 179 S.E. 553, 51 
Ga-App. 34. 

Ind.—Greensburg Bank v. Depart¬ 
ment of Financial Institutions, 
App., 11 N.B.2d 1008—M§nzenbei^g- 
er y. American State Bank, 198 N. 
E. 819, 101 Ind.App. 600. 

Ky.—City of Newport v: Dorsel Co., 
136 S,W.2d 11, 281 Ky. 372—Bank 
of Shelbyville y. Hartford, 104 S. 
W.2d 217, ^68 Ky. 135—First State 
Bank of Eubank v. Crab Orchard 

, Banking Co., 75 S.W.2d 517, 255 
Ky, 800—Doli v. Guthri^ 24 S.W. 
2d 947, 233 Ky. 77—^6 Charette^s 
Guardian V. Baaik of Shelby vili e, 
291 S.W. 1054, 218 Ky. 69L 
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speak of the character of the use of the article an- 
nexed as important.^ ^ 

Adaptation to particular place, That the article 
was specially constructed or fitted with a view to 
its location and use on the particular land, or in 
the particular building, it being consequently less 
readily susceptible of use elsewhere, tends to show 
that it was intended to constitute a part of the 

land.^2 

Adaptation to use elsewhere, The fact that the 
article annexed is adapted to use elsewhere is some- 
times mentioned as a consideration tending- to show 

that it retains its chattel character, aJthough this 

is by no means conclusive.^^ 

Articles not designed to be part of the realty re- 
tain their character as personalty.85 


Part of arckitectural design, Occasionally, the 
fact that an article annexed is necessary or desira- 
ble as a part of the architectural design or finish 
of the room or building has been referred to as a 
consideration indicative of its character as a fix- 
ture.SS Such conformity of itself, however, does 
not make the article annexed a part of the realty.*^ 

§ 9. - Necessity of Ardeis 

The necessity of the article to the use to which the 
realty is devoted is an important element in determining 
its character as a fixture. 

The necessity of the article or structure for the 
particular use to which the land or realty is de¬ 
voted has frequently been said to be an important 
element in determining its character as realty, 
and is a view which has been quite frequently ap- 


—Bankers* & Merchants’ -Credit 
Co. V. Harlem Park Building- & 
Lioan Ass’n, 153 A- 64, 160 Md. 
230. 

Mass.—Commercial Credit Corpora¬ 
tion V. Commonwealth Mortgage & 
iLoan Co., 177 N.E. 88, 276 Mass. 
335. 

Mich.—Colton v. Michigan Lafayette 
Bldg. Co., 255 N.W. 433, 267 Mich. 
122—Detroit Trust Co. v. Detroit 
City Service Co., 247 N.W. 76. 262 
Mich. 14—First Mortg. Bond Co. 
V. L/ondon, 244 N.W, 203, 259 Mich. 
688—Peninsular Stove Co. v. 
Young, 226 N.W. 225, 247 Mich. 
580. 

Mo.—Matz V. Miami Club Restau¬ 
rant, App., 127 S.W.2d 738—Glueek 
& Co. V. Po-well, 61 S.W.2d 406, 
227 Mo.App. 1226. 

Mont.—Conway v. Fabian, 89 P.2d 
1022, 108 Mont. 287, certiorari de- 
nied Fabian v. Conway, 60 S.Ct. 
94, 308 U.S. 578, 84 UEd. 484— 
Story Gold Dredging- COv v; Wilson, 
76 P.2d 73, 106 Mont. 166. 

N.Y.—Marine Midland Trust Co, of 
Binghamton v. Ahern, 16 N.Y.Sw2d 
‘656; 

N.I>.—Gray v. Krieger, 262 N.W. 343, 
66 N.D. 115. 

Ohio.—Szilagy v. Taylor, 25 N.B.2d 
360, 63 Ohio App. 105—^McGowan v. 
^cGowan, 18 N.E.2d 419, 59 Ohio 
App. 397. 

Okl.—Gray v. Prudential Ins. Co. of 
America, 77 P.2d 563, 182 Okl. 342 
—Mortgage Bond Co. v. Stephens, 
74 P.2a 361, 181 Okl. 419—Quality 
Milk Products Co. v. Young, 51 P. 
2d 547, 175 Okl. 98—Quality Milk 
Products Co. V. E idowment Loan & 
Mortgage Co., 51 P.2d 550, 175 Okl. 
94—Seminole Supply Co.' v. Semi- 
nole Refinin^ Co., 45'P.2d 1084, 173 
OkL ' 32—^Mericfc v.' Reed, 240 P. 
1045, 113 Okl. 195, 44 A:Ii.R. 474. 
Or.—Metropolitan Life Ins. Go. V. 
Kimball, 94 F.2d 1101, -163 Or. 31 
Enigib^t V, Fotteri;.;32 P.2d 1014; 
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147 Or. 339—Dunn v. Assets Re- 
alization Co., 16 P.2d 370, 141 Or. 
298, rehearing denied 17 P-2d 1118, 
141 Or. 298. 

Tex.—0*Neil v. Quilter, 234 S.W. 
528, 111 Tex. 345—C. D. Sham- 
burger Lumber Co. v. Bredthauer, 
Civ.App., 62 S,W.2d 603, error d:s- 
missed—Malone v. Burdick, Civ. 
App., 58 S.W.8d 1048—Southwest- 
ern Public Service Co. v. Smith, 
Civ.App., 31 S.W.2d 472, error dis- 
missed—^Allen v. Selman, Civ.App., 
10 S.W.2d 173. 

Wash.—Greenkevich v. Vaivados, 19 
P.2d 939, 172 Wash. 208. 

Wis.—Standard Oil Co. v. La Crosse 
Super Auto Service, 258 N.W. 791, 
217 Wis. 237, 99 A.IaR. 60. 

26 C.J. p 667 note 28. 

Varying -weight given 

N-Yw—Marine Midland Trust Co. of 
Binghamton v. Ahern, 16 N.Y.S.2d 
656. 

Mechanies' liens as affecting fixtures 
see the C.J.S. title Mechanies’ 
Liiens, also 40 C.J. p 277 note 14- 
p 278 note 31. 

81. Mo.—Woodling v. Westport Ho- 
tel Operating Co., 63 S.W.2d 207, 
227 Mo.App. 1231, transferred, see 
55 SW.2d 477, 331 Mo. 812. 

26 C.J. p 667 note 29. 

82. Mich.—Colton v. Mlchigan I<a- 
fayette Bldg. Co., 255 N.W. 433, 
267 Mich. 122. 

N.H.—E. J. Caron Enterprises v. 
State Operating Co., 179 A. 665, 87 
N.H. 371, citing Corpus Jhris. 

N.Y.—Diamond v. Art Contracting 
Co., 262 N.Y.S. 471, 147 Misc. 88. 

26 C.J. p 668 note ,32, 

83. Or,—Dunn v. Assets Realization 
Co., 16 P^2d 370, 141 Or. 298, re¬ 
hearing denied 17 P.2d 1118, 141 Or. 
298. 

26 C.J. p 667 note 30. 

84 . Mich.—Morris V, Alexander, 175 
. N.W. :264, 208 Mich. 387. 

26 C.J. p 668 nbte 31. ‘ 
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85. N.H—Holy Trinity Polish Na- 
tional Catholic Chtirch v.' 0'Dowd, 
167 A. 556, 86 N.H. 298. 

86. U.S.—New York Life Ins. Co. v. 
Allison, N.Y., 107 F. 179, 46 C.C.A. 
229, certiorari denied 21 S.Ct. 923, 
181 U.S, 618, 45 L.Ed. 1030. 

26 C.J. p 670 note 47. 

87. Pa.—Peoples-Pittsburgh Trust 

Co. V. Security Peoples Trust Co., 1 
A.2d 520, 133 Pa.Super. 18. 

Church, orgau 

Where it does not appear that re- 
moval of organ would destroy S 3 nn- 
etry of interior of building or impair 
use of church building as place of 
worship, that in itself did not cause 
a change in its character from per- 
sonalty to realty.—Peoples-Pitts¬ 
burgh Trust Co. V. Security Peoples’ 
Trust Co., 1 A.2d 520, 133 Pa.Super. 
18. 

88. Cal.—rBroadway Improvoment & 

Investment Co. v. Tumansky, 41 P. 
2d 553, 2 CaL2d 465—Dauch v. 

Ginsburg, 6 P.2d 952, 214 Cal, 540. 

Va.—Danville Holding Corporation v. 
Clement, 16 S.E.2d 345, 348, 178 
Va. 223. 

26 C.J. p 668 note 33. 

“If the chattel is essential to the 
purposes for which the build,ing is 
used or occupied, it will be consid- 
ered a “fixture’^ although its connec- 
' tion with the realty is such that it 
I may be severed without injury to- 
either.”—^Danville Holding Corpora- 
I tion v. Clement, supra. 

“The fact that articles affixed are 
necessary . . . to the use of a 

building for the purppse for which 
it is designed is generally treated as 
tending to indicate they are realty." 
—Southern Califomia TeL Co. v. 
State Board of Egualization, 82 P.2d 
422, 427, 12 Cal.2d 127. 

IBssential elentent of adaptatioii 
Or.—Dunn v. Assets Realization Co., 
16 P.2d 370, 141 Or. 298, rehearing 
denied 17 P.2d 1118, 141 Or.'298. 
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plied in the case of machinery or other apparatus, 
regarded as a necessary or approximately necessary 
part of a manufacturing or other industriai piant, 
regarded as a whole.^® 

In some jurisdictions the adaptation or necessity 
of the article to the use to which the realty is de- 
voted is the only consideration in determining its 
character as a fixture, at least in the case of a chat- 
tel piaced in an industriai establishment for perma¬ 
nent use, the article being considered a fixture if 
indispensible to the carrying on of the specific busi- 
ness to which the realty is devoted.^® The rule 
aforesaid is sometimes called the institution doc- 
trine, to the eifect that, when a chattel, which is 
permanently essential to the completeness of a 


structure, with regard to its character and its func- 
tioning in the use for which it was intended, is 
actually, purposely, and lawfully affixed to the 
structure, it becomes part of the realty. 

§ 10. - Purpose of Annexation 

The purpose for which a chattel is annexed to the 
realty is an important factor in determining its status 
as a fixture. 

The purpose for which a chattel has been an¬ 
nexed to the realty has often been held to be an 
important consideration in determining its status as 
a fixture. So it has been said that an article may 
be regarded as a fixture if annexed to improve the 
realty,or to enhance the value of the realty, 


Aunexatioxi weig^lifc and gravity 

Cal.—M. P. Moller, Inc. v. Wilson, 63 
P.2d 818. 8 CaL2d 31. 

Bnildlng designed for special p<azpo8e 

In the ordinary case of articles 
necessary or convenient for the use 
of a building- designed for a special 
purpose, the building-. with equip- 
ment, has a resale or leasing value 
for the purpose for which it has 
been specially built, and hence, 
equipment should pass with the 
building- as part of the realty for the 
convenient use thereof.—Southern 
Califomia Tei. Co. v. State Board of 
Equalization, 82 P.2d 422. 12 Cal.2d 
ISf. 

rumiahixLgrs of “efflciency aparfement” 

Kitchen furnishings. designed for, 
and peculiarly adapted to, "efficiency 
apartment" building-, became fixtures 
when installed, where building was 
originally designed and built as “ef- 
ficiency apartment" and could not be 
thus used without such equipment.— 
Mortgage Bond Co. v. Stephens, 74 P. 
2d 361, 181 Okl. 419. 

Seats in theater 

Seats in tbeater are considered as 
ffcxtures, since “theater'" is permanent 
structure, and without seating ca- 
pacity would be incomplete.—In re 
Albanese, D.C.N.Y., 44 P.2d 602. 

Bismpting purpose as defetnse to 
foredostire 

It has been held, however, that the 
mere fact that removal of machinery 
piaced in a building erected for a 
particular purpose would prevent the 
successful carrying out of purpose 
for Which building was erected would 
not constitute such remtoval a dam- 
age to the r^lty, so hs to establish a 
defense to suit to foreclose against 
such machinery a statutory lien for 
labor,—Meena v. Drousiotis, 200 So. 
362, 146 Fla. 168. 

89. Pa:—Central Lithograph Co. v. 
Eatmor Chocolate Co., 175 A. 697, 
316 Pa. 3^0. 

26 CJf. p 668 note 34. 


Test 

If a chattel is so attached and so 
necessary and useful that its removal 
would prevent the operation of the 
piant, it is usually held to be a 
“fixture” as an integral part of the 
piant, but if it can be removed 
without disrupting the operation of 
the piant, it ordinarily is regarded 
as “personalty.”—Citi2ens Bank of 
Greenfield v. Mergenthaler Linotype 
Co., 25 Nr.B.2d 444, 216 Ind. 573. 

90. Pa.—Pennsylvania Chocolate Co., 
for Use of Commonwealth Trust 
Co. of Pittsburgh, v. Hershey Bros., 
175 A. 694, 316 Pa. 292, 99 A.L.R. 
139—Commonwealth Trust Co. of 
Pittsburgh v. Harkins, 167 A. 278, 
312 Pa 402. 

26 C.X p 659 note 70, p 660 note 71. 
Necessity of annexation, see supra 
§ 3. 

91. N.J.—Rinbrand Well Drilling 

Co. v. U & H Theatres, 20 A.2d 
358. 126 N.J.Law 446, affirmed 23 
A.2d 404, 127 N.J.Law 604—Smyth 
Sales Corporation v. Norfolk Build¬ 
ing & lK>an Ass'n, 184 A. 204, 116 
N.J.Law 293, 111 A-L.R. 357. 

Theater cooling system 

Turbine pump installed in theater 
building as i)art of the theater's 
cooling System became part of realty. 
—Rinbrand Well Drilling Co. v. L & 
H Theatres, 20 A.2d 368, 126 N.J.Law 
446, affirmed 23 A.2d 404, 127 N.J.Law 
604. 

ga. Mass.—^Walker Dishwasher Cor¬ 
poration V. Medford Trust Co., 180 
N.E. 517, 279 Mass. 33, 81 A.L.R. 
1437—Commercial Credit Corpora¬ 
tion V. Commonwealth Loan Co., 
177 N.E. 88, 276 Mass. 335. 

N.H.—Holy Trinity Polish National 
Catholic Church v. 0’Dowd, 167 A. 
556, 86 N.H. 298—Graton & Knight 
Mfg. Co. V. Woodworth Mason Co., 
38 A. 790, 69 N.H. 177—Langdon v. 
Buchanan, 62 N.H. 657. 

Va.—Danville Holding Coriwration v. 
dement, 16 SJS.2d 345, 178 Va. 
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223—Hagan v. Richmond Trust Co., 
139 S.E. 317, 148 Va. 528. 

W.Va.—Pocahontas Coal & Coke Co. 
V. By-Products Pocahontas Co., 
164 S.E. 504, 112 W.Va. 390. 

26 C.J. p 669 note 37. 

Use and fituess 

Whether article brought on free- 
hold becomes part thereof depends* 
largely on use to which it is to be 
applied and fitness therefor.—Reno 
Electrical Works v. Ward, 274 P. 196, 
51 Nev. 291, 62 A.L.R. 247. 

As element of intent 
The use for which the article is 
designed is a subsidiary element used 
to test the intention, 

Cal.—M. P. Moller, Inc. v. Wilson, 
63 P.2d 818, 8 Cal.2d 31. 

S.C.—Planters’ Bank v. Lummus 

Cotton Gin Co., 128 S.E. 876, 132 
S.C. 16, 41 A.L.R. 592. 

93. Ind.—Citizens Bank of Green¬ 
field v. Mergenthaler Linotype Co., 
25 N.E.2d 444, 216 Ind. 573. 

26 C.J. p 669 notes 38, 45. 

XtL UoTLii^aiLa 

(1) Under Civ.Code art 468, things 
which the owner of a tract of land 
has piaced on it, for its Service and 
improvement, are immovables by des- 
tination.—Lighting Fixture Supply 
Co. V. Pacific Fire Ins. Co. of New 
York, 146 So. 35, 176 La. 499—26 C.J. 
p 669 note 45 [b]. 

(2) Instances of immovables by 
destination, given in the statute, are 
merely illustrative, and not restric¬ 
tive.—Breaux v. Ganucheau, 3 La. 
App. 481. 

(3) Thereunder, a tramway laid 
on servitude of way is immovable, al- 
though the servitude is not per- 
petual.—Coguenhem v. Trosclair, 69 
So. 800, 137 laSL. 985. 

(4> Refrigeration piant became im¬ 
movable by destination when it was 
attached to building, but did not he- 
come part of building.—Hamilton 
Co. V. Medical Arts Bldg. Co., 135 So- 

94, 17 La.App. 508. 

94. Ind.—Citizens Bank of Green- 
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while, conversely, if it is attached for a use that 
does not enhance the value of the realty, and if it 
may be removed at the pleasure of the one who at- 
taches it, it remains a chattel.^^ 

Sometimes the important question is stated to be 
whether the annexation is for the purpose of the 
permanent improvement or use of the land,^^ or for 
the improvement of the land for the purpose for 
which it is used^^ Hence, an article attached to 
the realty to effect a temporary purpose only has 
been held to be personalty,98 while, on the other 
hand, it has been said that whatever is placed in a 
building to carry out the purpose for which it was 
erected or to which it has been devoted and perma- 
nently to increase its value for such purpose may be 
regarded as a part of the realty.99 

Attachment for convenience. It has been held 
that a chattel annexed to the realty to render the 
premises more convenient in use,i or for the better 
enjoyment thereof,^ may render the same a fixture. 


§ 11 

Convenience in use of chaitel. That a machine 
or piece of apparatus is fastened to the building for 
the purpose merely of steadying it, or of otherwise 
making it more convenient or effectual in use, has 
been referred to as insufficient to give to it the 
character of a fixture."^ However, such articles 
may become fixtures, notwithstanding this manner 
of attachment,-^ as where convenience or steadying 
of the article is not the only purpose for its attach¬ 
ment to the realty*^ 

§11. - Particular Classes of Articles 

The test of the character of an article annexed to 
realty, as related to the use to which the realty is devoted, 
has been applied to various articles held or held not to be 
fixtures under the circumstances of particular cases. 

The test of the character of the article annexed, 
usually as related to the use to which the realty is 
devoted, in its various aspects, has been applied to 
various particular articles held to be fixtures ® or 
not to be fixtures.*^ 


field V. Mergenthaler Linotype Co., 
25 N.E.2d 444, 216 Ind. 573. 

26 C.J. p 669 note 41, 45. 

35. Ind.—Citizens Bank of Green- 
field v. Mergenthaler Linotype Co., 
supra, 

96. Tenn.—McDavid v. Wood, 5 
Heisk. 95. 

26 C.J. p 669 note 42. 

97. N.J.—^Knickerbocker Trust Co. 

V. Penn Cordag-e Co., 58 A. 409, 66 
N.J.Eq. 305, 105 Am.S.R. 640. 

26 C.J. p 669 note 43. 

98. N.J.—Oradell Gardens v. Moon- 
ey, 178 A. 270, 13 N.J.Misc. 364. 

Tenn.—Cowart v. Cowart, 3 Lea 57. 
26 C.J. p 669 note 44 [b] (2). 

IToiiezcliisive use 

That both building and ovens 
therein constructed with same im¬ 
mediate purpose of using the build¬ 
ing as a bakery was held not to ne¬ 
cessitate that the ovens be regarded 
as fixtures, it not appearing that the 
building was intended for a bakery 
and for nothing else.—Baker v. Mc- 
Clurg, 64 N.E. 701, 198 111. 28, 92 
Am.S.R. 261, 59 L.R.A. 131. 

TJse disrtinct froin that of occupier of 
realty 

A manifest intention to use the 
article annexed in some employment 
distinet from that of the occupier 
of the real estate, or to use it in 
carrying on trade, prevents its con- 
sideration as part of the realty.—^De 
Laine v. Alderman, 9 S.E. 950, 31 S. 
C. 267—Evans v. MeLucas, 15 S.C. 67, 
70. 

96. Ga—Brigham v. Overstreet, 57 

S.E. 484, 128 Ga. 447, 10 L.R.A„N.S., 
452, 11 Ann.Cas. 75. 

26 C.Jv p 6j59 note 44, 


1. Cal.—Pratt v. Whittier, 58 Cal. 
126, 41 Am.R. 251. 

“Whatever is affixed to a. building 
by an owner in complement, to fa¬ 
cilitate its use and occupation in 
general, becomes a part of the realty, 
though capable of removal without 
injury to building.’*—Sequist v. Fabi¬ 
ano, 265 N.W. 488, 489. 274 Mich. 
643—Kent Storage Co. v. Grand Rap- 
ids Lumber Co., 214 N.W. lll, 112, 
239 Mich. 161. 

Convenience of occupants 

A telephone instrument, installed 
in a house in the ordinary manner, 
has been decided not to be a fixture, 
it being placed therein not for the 
improvement of the house but for 
the convenience of the occupants.— 
Hickman v. Booth, 173 S.W. 438, 131 
Tenn. 32. | 

2 . N.H.—^Wadleigh v. Janvrin, 4l N. 
H. 503, 77 Am.D. 780. 

26 C.J. p 669 note 40. 

3. 111.—Long V. Cockem, 21 N.E. 
201, 128 111. 29. 

26 C.J. p 665 note 16. 

4. lowa. — Ottumwa Woolen Mill Co. 
V. Hawley, 44 lowa 57, 24 Am.R. 
719. 

N.H.—Langdon v. Buehanan, 62 N.H. 
657, 

5. Mass. — Hopewell Mills v. Taun- 
ton Sav. Bank, 23 N.E. 327, 150 
Massj 519, 15 Am.S.R. 235, 6 LuR.A. 
249. 

N.Y.—McRea v. Troy Cent. Nat. 

; Bank, 66 N.T. 489, reversing 50 
How.Pr. 51. 

6. Articles in chnrches 

(1) Bulky, heavy articles attached 
to a church adapted to be part there- 
of.—Holy Trinity Polish National 
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Catholic Church v. 0'Dowd, 167 A. 
556, 86 N.H. 298. 

(2) Pews.—Holy Trinity Polish 
National Catholic Church v. 0’Dowd, 
supra. 

Bricks, stones, and plaster placed 
in the walls of a building.—Chasnov 
V. Mariane Holding Co., 244 N.T.S. 
455, 137 Misc. 332. 

Other articles 

Cross and switch ties, piling, 
bridge timber, telephone and tele- 
graph poles and cross-arms.—^Wood 
Preserving Corporation v. State Tax 
Commission, 179 So. 254, 235 Ala. 
438. 

7. Church property 

Portable ecclesiastica! and house- 
hold furnishings.—^Holy Trinity Po¬ 
lish National Catholic Church v. 
0’Dowd. 167 A 556, 86 N.H. 298. 
Pumiture geuerally 

(1) Articles of furniture, although 
attached to buildings, are ordinarily 
not fixtures.—Commercial Pinance Co. 
V. Brooksville Hotel Co., 123 So. 814, 
98 Pia. 410, 64 A.L.R. 1219. 

(2) “Household furniture” connotes 
all movable chattels added to interior 
of a house for enjoyment therewith 
by householder, even though attached 
to realty by screws, nails, or brack- 
ets.—In re Speyer’s Will, 35 N.Y.S.2d 
705. 

(3) Chattels, which are manifestly 
furniture, as distinguished from im- 
provements, and not peculiarly fitted 
to realty with which used, always re- 
main personalty.—Clayton v. Lien- 
hard, 167 A. 321, 312 Pa. 433—Klaus 
v. Maje^tic Apartment House Co., 95 
A 451, '250 Pa. 194. 

Beds 

(1) Bed, even a “Murphy” bed, or- 
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Buildings. The character of a building ^ and its 
adaptability to the purposes for which the land is 
nsed ^ have been held to be factors to be considered 
in determining whether or not it constitutes a fix- 
ture. Ordinarily, however, buildings placed upon 
the land have been regarded as part of the realty, 
occasionally without reference to any actual fasten- 
ing to the ground, on the theory presumably that 
they are accessory to the realty as being necessarily, 
or at least presumptively, built for the purpose of 
improving it,^0 although buildings of light construc- 
tion, especially if not firmly attached to the land, 
have occasionally been regarded as personalty, as 
being evidently annexed for temporary purposes 
only.^^ 

Store buildings. It has been held that, generally 
speaking, such articles as shelving, electric ceiling 
fans, and signboards attached to a store building 
are considered parts of such building.^^ 


Mines. By statute in some jurisdictions machin- 
ery and tools used in working or developing a mine 
are deemed affixed to the realty composing the 

mine.^3 

Fences likewise have ordinarily been regarded, in 
the same manner, as a part of the realty but they 
are not necessarily so.^^ 

Machinery or apparatus m buildings. The test of 
the character of the article annexed, as related to 
the use to which the realty is devoted, has been 
applied in connection with machinery or apparatus 
in a building, it often being said or held that when 
a building is erected for, or permanently adapted 
or devoted to, a particular purpose, anything an¬ 
nexed to the building for the carrying out of that 
purpose may be considered as accessory to the real¬ 
ty itself,^® while such articles annexed merely for 
the purpose for which the building happens at the 
time to be used are not to be so regarded.^”^ 


dinarily is not part of realty.—Pisher 
V- Penning-ton, 2 P.2(i 518, 116 CaL 
App. 248—Southern Califomia Hard- 
wood & Mfg. Co. V. Borton, 189 P. 
1022, 46 Cal.App. 524. 

(2) Injury to realty by removal of 
bed as factor indicating that bed is a 
fixture see supra § 5 e. 

Canroiosel 

Pa.—Gerhart v. Treichler, 53 Montg. 
Co. 235. 

Electric relWgerators 

Not flxtures under the circum- 
stances.—Commercial Finance Co. v. 
Brooksville Hotel Co., 123 So. 814, 
98 Fla. 410, 64 A.Lr.R. 1219. 

C^as ranges 

N.Y.—Modem Security Co. of Phila¬ 
delphia V. Thwaites, 246 N.Y.S. 405, 
138 Misc. 469, reversing Modein Se¬ 
curity Co. V. Thwaites, 242 N.Y. 
S. 594, 137 Misc. 485, and affirmed 
Modern Security Co. of Philadel- i 
phia y. Thwaites, 252 N.Y.S. 930, ^ 
234 App.Div. 671—Chasnov v. Mar¬ 
iane Holding Co., 244 N.Y.S. 455, 
137 Misc. 332. 
l^ighting fixtnres 

N.Y.—Lightolier Co. v. Del Mar Club 
Holding Co., 259 N.Y.S. 97. 144 
Misc. 876, reversed on other 
grounds 262 N.Y.S. 32, 237 App.Diy. 
432, affirmed 189 N.E. 711, 263 K.T. 
588. 

Eefxlg-erators 

N.Y.—Chasnov v. M^lane Holding 
Co., 244 N.Y.S. 455, 137 Misc. 332. 

Works of ait 

tJ.S.—In re Speyer^s Will, 35 N.Y.S, 
2d 705., , 

3. Cal.—^Bond Inv. Co. v. Blakeley, 
257 P. 189, 83 CaLApp, 696. 

Value as factor 

Cah—^Bond Inv, Co. y. Blakeley, su¬ 
pra. ; 


9. Cal.—Bond Inv. Co. v. Blakeley, 
supra. 

10. Conn.—Rayhol Co. v. Holland, 
148 A. 358, 110 Conn. 516. 

26 C.J. p 671 note 52. 

Prima facie 

Where building is erected oh the 
land of another, it is prima facie 
a part of the realty.—Dippold v. 
Cathlamet Timber Co., 193 P. 909, 98 
Or. 183. 

Pnrpose of cnnveyaaice 

A building erected on land for the 
purpose for which the land was con- 
veyed ordinarily becomes part of the 
realty.—New Hebron Consol. School 
Dist. V. Sutton, 118 So. 303, ISTMiss. 
475. 

Immovable by nature 

Under Civ.Code art 464, buildings 
erected on land by any one are im¬ 
movable by their nature.—Lighting 
Fixture Supply Co. v. Pacific Pire 
Ins. Co. of New York, 146 So. 35, 176 
La. 499. 

11. Cal.—Miller v. Waddingham, 27 
P. 750, 91 Cal. 377, 13 L.R.A, 680. 

! 26 C.J. p 671 note 53. 

12. Tex.—Bantuelle v. Chapman, i 

Civ.App., 256 S.W. 936. 

13. U.S.—Big Sespe Oil Co. v. Coch- 
ran, C.C.A.Cal., 276 P. 216. 

Cal.—Teater v. G-ood Hope Develop- 
ment Corporation, 93 P.2d 112, 14 
Cal.2d 196, superseding, App., 86 P. 
2d 673. 

14. Tex.—^Lrong v. Chapman, Civ. 
App., 151 S.W.2d 879. 

26 C.J. p 671 note 54. 

15. Cal.—Penhybacker V. McDougal, 

48 Cal. 160. ^ 
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Mont.—Mattison v. Connerly, 126 P. 
851, 46 Mont. 103. 

16. Conn.—^Lesser v. Bridgeport- 
City Trust Co., 198 A. 252, 124 
Conn. 59, 123 A.L.R. 687. 

111.—^Kenny v. T. L. Arzt Foundry 
Co., 31 N.E.2d 620, 308 IlLApp. 
251. 

Ky.—City of Newport v- Dorsel Co., 
136 S.W.2d 11, 281 Ky. 372. 

W.Va.—Pocahontas CoaI & Coke Co. 
V. By-Products Pocahontas Co., 164 
S.E. 604, 112 W.Va. 390. 

26 C.J. p 670 note 48. 

Nature of use as factor 
Okl.—Seminole Supply Co. v. Sem- 
inole Refining Co., 45 P.2d 1084, 173 
Okl- 32—Great Western Mfg. Co. v. 
Bathgate, 79 P. 903, 15 Okl. 87. 
Va.—City of Newport News v. York 
County, 168 S.E. 927, 160 Va, 350 
—City of Newport News v. War- 
wick County, 166 S.E. 570, 159 Va. 
571, rehearjng denied and supple- 
mented 167 S.E. 583, 159 Va. 571. 
System, of machinery 

“Annexation of appliances which 
are ordinarily to be considered per- 
sonal property results from such ap¬ 
pliances being connected as integra! 
parts with a singie system of ma- 
chinery which as a whole has been 
annexed to the land.”—Fehr Constr. 
Co. V. Posti System of Health Bldg., 
124 N.E. 315, iss 111. 634, 642. 

17 . U.S.—In re Walker Bin Co., D.CL 
N.Y., 9 F.Supp. 367. 

26 C.J. p 670 note 48. 

Water meters not flxtures in view 
of character of appliapce «^-nd nature 
of use.—City of Newport News v. 
York County, 168 S.E. 927, 160 Va. 
350—Cfity of Newpdrt News v. War- 
wfck County, 166 S.E. 570,' 159 Va 
671, rehearing denied and suj^le- 
mented 167 S.E. 583. 159 571. * 
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It has sometimes been said that the chief test in 
ihe determination is whether the machinery is per¬ 
manent and essential to the purpose for which the 
building is occupied or employed.^^ In this test no 
distinction is made between machinery placed in a 
factory erected for a specific manufacturing pur¬ 
pose and like machinery placed in a building con- 
structed for an entirely different purpose, but there- 
after converted to a use for which the machinery is 
essential. 

Motive power rmchinery distmguished. The test 
of adaptability or appropriateness to the use to 
which the realty is devoted has sometimes been ap- 
plied as in part determining that engines and other 
apparatus furnishing the motive power of a factory 
or mill arre a part of the realty ,20 occasionally in con- 
tradistinction to machinery other than motive power 
considered personalty as being accessory to a busi- 
ness merely.2i latter class of machinery has, 

however, quite as frequently been considered to be a 
part of the realty by an application of the same or 
analogous principles.22 

Railroad tracks, strttcfures, and equipment. Rail- 
road tracks and material therein, railroad structures, 
and other equipment on the right of way over the 
land of another are generally regarded as consti- 
tuting personalty, 2 3 sometimes on the theory that 
they were annexed without any idea of serving or 
improving the land,24 sometimes because considered 
to be in the nature of trade fixtures,25 and some- 


§ 13 

times because of an impHed agreement, discussed 
infra § 14 d. As personalty, such property may be 
removed by the railroad or its successors on aban- 
donment of the right of way or within a reasonable 
time thereafter.26 

§ 12. Agreements 

Whether or not an article annexed to realty con- 
stitutes a fixture is often dependent on an agree¬ 
ment with respect thereto. Such agreements as be¬ 
tween the parties are considered infra § 13 if ex- 
press, and infra § 14 if implied. Agreements be¬ 
tween landlord and tenant are considered infra § 15. 
The effect of such agreements as to third persons 
is considered infra §§ 17-20. 

Constructive severance by agreement is consid¬ 
ered infra § 21. 

Examine Pocket Parts for later cases. 

§ 13. -As between the Parties in Gen¬ 

eral 

As a genera! rule parties, as between themselves, may 
fix on a chattel to be annexed to realty the character of 
personalty, but they are llmited sometimes to chatteis 
which do not lose their identity, or which can be re¬ 
moved without material Injury to the frcehold. 

As a general rule, parties, as between themselves, 
may, in their dealings with chatteis annexed to, or 
used in connection with, real estate, fix on them 
whatever character, as realty or personalty, on 
which they may agree,2" such right being, in some 


18. Va.—Danville Holding: Corpora¬ 
tion V, Clement, 16 S.E.2d 345, 178 
Va. 223. 

Value of other tests is the evidence 

they give in support of the control- 

ling- test.—Danville Holding Corpora¬ 
tion V. Clement, supra. 

19. Va.—Danville Holding Corpora¬ 
tion V. Clement, supra. 

i20. III.—Kenny v. T. L. Arzt Poun- 
dry Co., 31 N.E.2d 620, 308 Ill.App. 
251. 

26 C.J. p 670 note 49. 

21. Ohio.—Case Mfg. Co. v. Garven, 
13 N.E. 493, 45 Ohio St. 289, 299. 

26 C.J. p 670 note 50. 

22. 111.— Pifield V. Farmers' Nat. 
Bank, 35 N.E. 802, 148 Jll. 163, 39 
Am.S.R. 166. 

26 C.J. p 670 note 51. 

23. Cal.—Placer County v. Dake 
Tahoe Ry. & Transportation Co., 
209 P. 900, 58 CaLApp. 764. 

"Tex.—Texas & N. O. R. Co. v. Schoen- 
feld, 146 S.W.2d 724, 136 Tex. 173, 
reversing, Civ.App., 124 S.W.2d 910. 

26 C.J. p 671 no‘te 57. 

Nature of annexed articles as be¬ 
tween owner of easement and own- 
er of land subject thereto see infra 
1 53. 


24^ Cal.—Placer County v. Lake Ta- 
hoe Ry. & Transportation Co., 209 
P. 900, 908, 58 CaLApp. 764. 

26 C.J. p 671 note 57. 

"The maintenance of railroad 
tracks and the essential equipments 
of the transportation business upon 
a piece of land involves as a rule 
the appropriation of so much of the 
land thus occupied to a use or pur¬ 
pose to which it is not naturali y or 
customarily adapted. In other 
words, when realty is so appropriat- 
ed and used, it is not devoted to the 
ordinary or usual purposes or uses 
of land. Nor, obviously, can it be 
said that the structures erected upon 
the land in dispute has had or ca,n 
have the effect of enhancing the val¬ 
ue of the land or improving or bene- 
fiting it for fhe purpose to which 
otherwise it might be devoted or, 
in ordinary circumstances, is a4apt- 
ed.”—^Placer Cbttiity v. DaJke Tahoe 
Ry. & Transportation Co., supra. 

25^ Vt.—American Steel & Iron Co. 

V. Taft, 199 A. 261, 109 Vt. 469. 
Trade fixtures in case of relation of 
landlord and tdnant see infra § 38. 

U.S.—American Steel & Iron Co. 
V. Taft, supra 
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Tracks serving owner of realty 

When tracks are installed solely to 
serve the private enterprise of the 
owner of the land, are constructed 
and maintained at his expense, and 
can be used for no other purpose, the 
company’s right to remove them de- 
pends on whether or not they are fix¬ 
tures.—Helena & Divingston Smelting 
& Reduction Co. v. Northern Pac. Ry. 
Co., 205 P. 224, 62 Mont. 281, 21 A. 
L.R. 1080. 

Bamages for removal of fixtures. 
—Helena & »Livingston Smelting & 
Reduction Co. v. Northern Pac. Ry. 
Co., supra. 

Right of railroad to remove tracks 
pr other equipment generally see 
the C.JwS. title Railroads § 117, 

also 51 C.J. p 616 note 90—p 617 
pote 94. 

27. Cal.—R. Barcroft & Sons Co. v. 
Cullen, 20 P.2d 665, 217 Cal. 708— 
Clawsop V. Harris, 53 P.2d 496, 10 
Cal.App.2d 521—Miller v. Stniven, 
218 P. 287. 63 CaLApp. 128. 

Mo.—Glueck & Co. v. Powell, 61 S. 
W.2d 406, 227 Mo.App. 1226—Gen¬ 
eral Motors Acceptance Corpora¬ 
tion V. Phirm & Home Savings & 
Loan Ass*n, 58 S.W.2d 33«, 227 Mo. 
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jurisdictions, recognized by statute,^^ and the law 
will enforce such understanding whenever the 
rights o£ third parties will not be prejudiced.^^ 
Thus it is generally held that an agreement by the 
owner of the land, in favor of the owner of the 
article at the time of annexation, or of one then 
having a lien thereon, to the effect that the article 


shall retain its personal character or be removable 
as personalty, is ordinarily valid and effective as 
against the former, precluding a claim by him to 
the article as part of the land, to the exclusion of 
the Iatter.30 As discussed infra § 14, an implied 
agreement to this effect is equally effective. 


App. 832—Kolb V. Golden Rule 
Baking €o., 9 S.W.2d 840, 222 Mo. 
App. 1068. 

Mant.—Hardie v. Peterson, 282 P. 
494, 86 Mont 150. 

N‘.D.—Dunham Liumber Co. v. Gresz, 
2 N.W.2d 175—Newell v. McMur- 
ray, 201 N.W. 845, 51 N.D. 901— 
Mathews v. Hanson, 124 N.W. 
1116, 19 N.B. 692. 

Okl.—Hali V, Woody, 69 P.2d 379, 
180 Okl. 370. 

Or.—First State & Savings Bank v. 
Oliver, 198 P. 920, 101 Or. 42. 

R. I.—Cohen v. General Motors Ac- 
ceptance Corporation, 152 A. 693, 
•51 R.I. 153. 

S. C.—Lane v. Bell Lumber Co., 115 
S.E. 207, 122 S.C. 140. 

S.D.—Curran v. Curran, 289 N.W. 
418, 67 S.B. 119. 

Ijaw of fixtures yields to contract 

General rules of law pertaining to 
fixtures must yield to the provisions 
of the contract made by the parties. 
—Bantuelle v. Chapman, Tex.Civ. 
App., 256 S.W. 936—Reader v. Chris- 
tian, Tex.Civ,App., 234 S.W. 155, er¬ 
ror dismissed, 

KtitTial inteut Controls 

(1) "As between private parties 
such as those bearing the relation- 
ship to each other of landlord and 
tenant, or vendor and vendee under 
a conditional sales contract, their 
mutual intention as to whether an 
article is a fixture and part of the 
realty or is personalty is the con- 
trolling- factor.”—San Diego Tnist & 
Savings Bank v. San Diego County, 
105 P.2d 94, 97, 16 Cal.2d 142, 1'33 
AKR. 416, certiorari denied TJ. S. 
National Bank of San Diego v. San 
Diego County, 61 S.Ct. 449, 312 U.S. 
679, 85 L.Bd. 1118, 

(2) Parties’ intent, expressed in 
contract, determines whether ma- 
chinery attached to realty becomes 
part thereof, where third parties' 
rights are not involved.—^Kolh v. 
Golden Rule Baking Co., 9 S.W.2d 
840, 222 Mo.App. 1068. 

(3) The intention of the parties as 
to whether personalty attached to 
land coristitutes a fixture is deter- 
mined from the language of the con¬ 
tract, the circumstances under which 
the contract was made, and the pur- 
pose for which it was made.—Read¬ 
er V. Christian, Tex.Civ.App., 234 S. 
W. 155, error refused. 

Ezc^ptlon to stattttory d^fitnltloxL 

Calw—^Teater v. Good Hope Develop- 


ment Corporation, 93 P.2d 112, 14 
Cal.2d 196, superseding, App., 86 
P-2d 673—^Nead v. Specimen Hili 
Mining Co.. 126 P.2d 450, 52 Cal. 
App.2d 475—Oroville-Wyandotte 

Irr. Dist. v. Ford, 118 P.2d 340, 
47 Cal.App.2d 531. 

28- Cal.—R. Barcroft & Sons Co. v. 
Cullen, 20 P.2d 665, 217 Cal. 708— 
Dauch V. Ginsburg, 6 P.2d 952, 214 
Cal. 540. 

Okl.—Reveirs Estate v. Herron, 105 
P.2d 426, 187 Okl. 618, 130 A.L.R. 
1029. 

29. S.D.—Curran v. Curran, 289 N. 
W. 418, 67 S.D. 119. 

Operation and effect of agreements 
as to third persons see infra §§17- 
20 . 

30. U.S,—Sweeney v. Medier, C.C.A 
N.M., 78 F.2d 148. 

Cal.—R. Barcroft & Sons Co. v. Cul¬ 
len, 20 P.2d 665, 217 Cal. 708— 
Dauch v. Ginsburg, 6 P.2d 952, 954, 
214 Cal. 540, citing GOxpns Juris— 
Oroville-Wyandotte Irr. Dist. v. 
Ford, 118 P.2d 340, 47 Cal.App.2d 
531. 

Ga.—^Wofford Oil Co. v. Weems-Ful- 
ler Co., 142 S.E. 887, 166 Ga. 173— 
Columbus Heating & Ventilating 
Co. V. Burt, 146 S.E. 918, 39 Ga 
App. 384. 

Ind.—Citi 2 :ens Bank of Greenfield v. 
Mergenthaler Lino type Co., 25 N. 
E.2d 444, 216 Ind. 573. 
lowa—Schiltz v. Ferguson, 231 N.W. 
358, 210 lowa 677. 

Md.—'Lewis v. E. F. Schlichter Co., 
112 A. 282, 137 Md. 217. 

Mo.—Grinnell Co. v. Farm & Home 
Savings & Loan Ass’n of Missouri, 
App., 74 S.W.2d 1097—General Mo¬ 
tors Acceptance Corporation v. 
Farm & Home Savings & Loan 
Ass’n, 58 S.W.2d 338, 227 Mo.App 
832. 

Mont.—Hardie v. Peterson, 282 P. 
494, 86 Mont. 150. 

Neb.—Swift Lumber & Fuel Co. v. 
Elwanger, 256 N.W. 875, 877, 127 
Neb. 740, citing Corpus Juris. 

N.J.—Bank of America Nat. Ass’n v. 
'La Reine Hotel Corp., 156 A. 28, 
33, 108 N.J.Eq. 567, citing Corpus 
Juris. 

N.D.—Dunham 'Lumber Co. v. Gresz, 

2 N.W.2d 175—^Newell v, McMur- 
ray, 201 N.W. 845, 847, 51 N.D. 901, 
citing Corpus Juris. 

OkL—Reveirs Estate v. Herron, 105 
P.2d 426, 187 Okl. 618, 130 AL.R. 
1029. 


Or.—Mattechek v. Pugh, 55 P.2d 730, 
732, 153 Or. 1, citing Corpus Juris. 
Pa—American Laundry Machinery 
Co. V. Miners’ Trust Co. of Nanti- 
coke, 161 A. 306, 307 Pa '395. 
S.D.—Curran v. Curran, 289 N.W. 
418, 67 S.D. 119. 

Wis.—Brunswick - Balke - Collender 
Co. V. Franzke-Schiffman Realty 
Co., 248 N.W. 178, 211 Wis. 659. 

26 C.J. p 676 note 21. 

CoBstmotion of agreement 

(1) Drilling rig, placed on land hy 
drilling contractor, under contract 
with owner of mining claim entitling- 
contraotor to abandon the work on 
written notice to owner and remove 
ali personal property placed by him 
on the land, was held personalty, and" 
not fixture as between contractor* 
and owner of mining claim.—Mid¬ 
land Oil Fields Co. v. Rudneck, 204 
P. 1074, 188 Cal. 265. 

(2) In conditional contract for 
sale of warm air “heater,” use of 
Word "heating” in title reservation 
clause was held mere clerical error,, 
Word intended being "heater.”—^Hol- 
land Furnace Co. v. Bird, 21 P.2d 825 
45 Wyo. 471. 

Chattel mortgage 

Tex.—Wagner Supply Co. v. Bate- 
man, 18 S.W.2d 1052, 118 Tex. 498, 
reversing in part and affirming in 
part, Civ.App., 260 S.W. 672—First 
Nat Bank v. Hickman, Civ.App., 
45 S,W.2d 808—David v. Roe, Civ. 
App., 271 S.W. 196. 

Conditional sales contract 

Ark.—Continental Gin Co. v. Olem-- 
ent, 4 S.W.2d 901, 176 Ark. 864. 

Cal. Oakland Bank of Savings v. 
California Pressed Brick Co., 191 
P. 524, 183 Cal. 295—^Nead v. Spec¬ 
imen Hili Mining Co., 126 P.2d 450, 
52 Cal.App.2d 475—P. J. Freier- 
muth Co. V. Faustino, 7 P.2d 370, 
120 Cal.App. 136. 

Colo.—McClain v. Saranac Mach. Co., 

28 P.2d 1009, 94 Colo. 145. 

Conn. -Lesser v. Bridgeport-City 
Trust €o., 19S A. 252, 124 Conn. 
59, 123 AL.R. 687. 

Idaho.—Anglo-American Mill Co. v. 
Community Mill Co., 240 P. 446,. 
41 Idaho 561. 

111. Nu-Way Boiler & Engineerlng - 
Co. V. Morensky, 268 IlLApp. 211.. 
Ind.—J. H. Day Co. v. Public Sav. 
Ins. Co. of America, 151 N.E. 361, 

85 Ind.App. 78. 

I Md.—^Abrajnson v. W. W. Penn & Co.,. 
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This right of control by agn^eement has been stat- j 
€d to be limited to the extent that it cannot apply 
'where the article annexed or mode of annexation 
is such that the article is entirely deprived of the 
character of personal property,^! or when the ar¬ 
ticle annexed has been so built into the realty as 
to become an essential part thereof,^^ qj- to lose 
its identity.^^ Such agreements are also sometimes 


I held to be valid and eifective as preserving the 
character of annexed chattels if they may be re- 
moved without injury to the realty, while, con- 
versely, occasionally the fact that the removal of 
the articlv* would involve substantial injury to it 
or to the realty has been regarded as invalidating 
such an agreement or rendering it inelTective.^^ 
There are cases, however, which hold that the right 


143 A. 795, 156 Md. 186, 73 AL.R. 
742. 

Mass.—^Hough v. Omansky, 160 N.E. 

330, 263 Mass. 112. 

Mo.—Grinnell Co. v. Farm & Home 
Savings & Lroan Ass’n, App., 75 
S.W.2d 409—General Motors Ac- 
ceptance Corporation v. Farm & 
Home Savings & 'Loan Ass'n, 58 S. 
W.2d 338, 227 Mo.App. 832. 

N.H.—National Bank of Bellows 
Falis V. Vermont Packing Co., 6 A 
2d 176, 90 N.H. 232. 

Okl.—T. J. Stewart Lumber Co. v. 
Cloud Chief Gin, 50 P.2d 230, 174 
Okl. 224. 

Tex.—Citizens’ Nat. Bank of Abilene 

V. Elk Mfg. Co., Com.App,, 29 S. 

W. 2d 1062, reversing Elk Mfg. .Co. 
v. Citizens’ Nat. Bank of Abilene, 
Civ.App., 18 S.W.2d 747. 

Kliug- of conditional sales coiu 
tract is unnecessary as between par¬ 
ties.—In re White Plains Ice Service, 
CC.AN.Y., 109 F.2d 913. 

Bnildlugs 

(1) Character of house as person- 
alty, although attached to the real¬ 
ty as fixture, may be determined by 
.agreement of the parties.—Edwards 
V. Thannisch, Tex.Civ.App., 254 S.W. 
52-3. 

(2) Owner of land may by agree¬ 
ment permit another to erect build- 
ing thereon and have title thereto 
as personalty. 

Mich.—Michigan Trust Co. v. Grand 
Rapids Hotel Co., 251 N.W. 414, 
265 Mich. 328. 

Mo.—^Holtgreve v. Sobolewski, 31 S. 

W.2d 993, 326 Mo. 412. 

Utah.—^Workman v. Henrie, 266 P. 

1033, 71 Utah 400, 58 AL.R. 1346. 
No lien on realty 

Seller of personal property at¬ 
tached to realty under conditional 
sale could not be awarded lien on 
real property, not having brought 
himself within mechanics' lien law. 
—East New York Electric Co. v. Pet- 
maland Realty Co., 154 N.E. 530, 24'3 
TSr.Y. 477, 58 AL.R. 1119, reversing 
210 N.Y.S. 844, 214 App.Div. 730. 
Stetntory hond nnnecessary 

Seller reserving title to opera 
chairs by conditional sale contract 
-was not required to furnish bond to 
indemnify vendee for injuries to 
freehold in removing them, especial- 
ly where one to whom mortgagee, 
purchasing theater at foreclosure 
r sale, conveyed premises, f umished 


security to retain possession of 
chairs after seller obtained writ of 
replevin.—National Theatre Supply 
Co. V. Mishler Theatre Co., 167 A 
324, 312 Pa. 250. 

Ciear showing essential 

Exception to rule that structures 
erected on land of another become 
part of realty requires agreement 
clearly showing right of removal-— 
People ex rei. Hudson River Day 
Line v. Franck, 177 N.E. 312, 257 
N.Y. 69, reversing 248 N.Y.S. 839, 
232 App.Div. 779. 

‘Loss of statutory seller’s lien on 
movables by incorporation into 
immovable property see the C.J.S. 
title Sales § 399, also 55 C.J. p 
901 note 72, and 26 C.J. p 676 note 
21 [a]. 

31. N.Y.—Chasnov v. Mariane Hold¬ 
ing Co., 244 N.Y.S. 455, 137 Misc. 
332. 

26 C.J. p 677 note 23. 

Nature of chattel conditionally 
sold and annexed to realty, under 
law of fixtures, depends on inten- 
tion of parties.—Bank of America 
Nat, Ass’n v. La Reine Hotel Corpo¬ 
ration, 156 A 28, 108 N.J.Eq. 567. 

32. Idaho,—^Anglo-American Mill 
Co. V. Oommunity Mill Co., 244 P. 
446, 41 Idaho 561. 

Mo.—General Motors Acceptance 
Corporation v. Farm & Home Sav- 
ings & Loan Ass’n, 58 S.W.2d 338, 
227 Mo.App. 832. 

33. Idaho.—^Anglo-American Mill 
Co. V. Community Mill Co., 240 P. 
446, 41 Idaho 561. 

Neb.—Swift Lumber & Fuel Co, v. 
Elwanger, 256 N.W. 875, 877, 127 
Neb. 740, citing Corpus Juris. 

N.J.—Bank of America Nat. Ass’n 
V. La Reine Hotel Corp, 156 A. 
28, 33, 108 N.J.Eq. 567, citing Cor¬ 
pus Juris. 

26 C.J. p 677 note 24. 

34. 111.—^National Bank of Republic 
of Chicago v. Wells-Jackson Cor¬ 
poration, 193 N.E- 215, 358 111. 356, 
98 AL.R. 618, reversing 272 111. 
App. 561. 

Mich-—^WoodlifiC v. Citizens’ Building 
& Realty Co., 215 N.W. 343, 240 
Mich. 413, modified on other 
grounds 222 N.W. 730, 245 Mich. 
292, certiorari denied 50 S.Ct. 26, 
280 U.S. 567, 74 L.Ed. 620. 

Mo.—General Motors Acceptance 
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Corporation v. Farm & Home Sav- 
ings & Loan Ass’n, 58 S.W.2d 338, 
227 Mo.App. 832. 

N.J.—Workingmen's Building & 
Loan Ass'n of Newark v. Smith, 
155 A 20, 108 N.J.Eq. 349—Manu- 
facturers’ Building & Loan Ass’n 
of Newark v. Public Service Elec¬ 
tric & Gas Co., 150 A 196, 106 N. 
J.Eq. 68. 

N.Y.—Kohler Co. v. Brasun, 219 N. 
Y.S. 432, 128 Misc. 507, reversed 

226 N.Y.S. 60, 222 App.Div. 338, 
reversed 164 N.E. 31, 249 N.Y. 224. 

Or.—Miller v. McCarthy, 36 P.2d 346, 
148 Or. 310—Blake-McFall Co. v. 
Wilson, 193 P. 902, 98 Or. 626, 14 
AL.R. 1275. 

Tex.—CIow Gasteam Heating Co. v. 
Hixson, Civ.App., 67 S.W.2d 619, 
error dismissed—David v. Roe, 
Civ.App., 271 S.W. 196. 

Nlevator 

Elevator which may be removed by 
unbolting cab, motor, and machinery 
may be removed without injury to 
freehold, permitting enforcement of 
agreement that it remain chattel till 
paid for.—^Woodliff v, Citizens* 
Building & Realty Co., 215 N.W. 343, 
240 Mich. 413, modified on other 
grounds 222 N.W. 730, 245 Mich. 292, 
certiorari denied 50 S.Ct 26, 280 

U.S. 567, 74 L.Ed. 620. 

Test of removability 

In determining removability of 
goods sold under conditional sales 
contract and affixed to realty, as re- 
gards status of goods as “fixtures" 
or personal property, test is wheth- 
er detaching goods would resuit in 
material injury to freehold, and not 
whether goods are essential to prop- 
er functioning of piant or building 
in which they have been placed for 
use.—Miller v. McCarthy, 36 P.2d 
346, 148 Or. 310. 

35. 111.—Jones v. Jos. Greenspon’s 

j Son Pipe Corporation, 40 N.E.2d 
561, 313 Ill-App. 651. 

J Mo.—General Motors Acceptance 
Corporation v. Farm & Home Sav- 
ings & Loan Ass’n, 58 S.W.2d 338, 

227 Mo.App. 832. 

Neb.—Swift Lumber & Fuel Co. v. 
Elwanger, 256 N.W. 875, 877, 127 
Neb. 740, citing Corpus Juris. 

N.Y.—Modem Security Co. v. 
Thwaites, 242 N.Y.S. 594, 137 Misc. 
48 S, reversed on other grounds 
Modem Security Co. of Philadel- 
^ phia V. Thwaites, 246 N.Y.S. 405, 
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of removal conferred by a^eement is, as between 
the parties, not afFected by the fact that removal 
might injure the realty.^® 

Necessity for writing, To be effective, the agree- 
ment need not be in writing, being in regard to per- 
sonalty.3^ 

Compctency of parties. The parties to the agree- 
ment must be competent to contract with each oth- 
er.38 

Effcct as preserving pcrsonal character of article. 
The cases which recognize the effectiveness of such 
an agreement ordinarily state or assume that it op- 
erates to preserve the personal character of the ar¬ 
ticle annexed,39 and consequently, as discussed in¬ 


fra § 60, trover or replevin may be brought with 
respect to such articles, and, as discussed infra 
56, execution may be levied thereon as personalty. 
However, there are cases in which it is asserted or 
indicated that the agreement does not preserve the 
chattel character of the article annexed, but merely 
operates to give a right of removal to the bene¬ 
fici ary of the agreement^0 

It has been said that the article annexed is a fix- 
ture as regards persons not parties to the agree¬ 
ment, although it is personalty as between the par¬ 
ties. 

Loss of character as persomlty. Conceding that 
the article annexed retains its chattel character by 


138 Misc. 469, affirmed 252 N.Y.S. 
930, 234 App.Div. 671. 

26 C.J. p 677 note 25. 

IxLteixt iLot coutrolling 

Wliere personal property, sold un¬ 
der conditionaJ sale, cannot be re- 
moved without practically destroy- 
ing it, intent of parties as to char¬ 
acter of property does not control.— 
East New York Electrie Co. v, Pet- 
maland Realty Co., 154 N.E. 5'30, 243 
N.Y. 477, 58 A.ii.R. 1119, reversing 
210 N.Y.S. 844, 214 .4pp.Div. 730. 
ICaterial injury to frediold as test 
of xemovability 

Meat packing machinery, sold un¬ 
der conditional sale, which was ce- 
raented into floor of piant in such 
manner that two of machines could 
not be removed without taking down 
Wall of piant, became part of “real- 
ty*' and was not subject to removal 
under the oommon law or undsr con¬ 
ditional sales act.—National Bank of 
Bellows Palis v. Vennont Packing 
Co., 6 A.2d 176, 90 N.H. 232. 

36. Ind.—Citizens Bank of Green- 
fleld V. Mergenthaler iLinotype Co., 
25 N.E.2d 444, 216 Ind- 573. 

Mo.—Kolb V. Golden Rule Baking 
Cp., 9 S.W.2d 840, 222 Mo.App. 
1068. 

N.C.—^Brunswick - Balke - Collender 
Co. V. Carolina Bowling Alleys, 169 
S.E. 186. 204 N.C. 609. 

37. Okl.—Hali V. Woody, 69 P.2d 

■ 379, 3S0, 180 Okl. 370, quoting Cor¬ 

pus Juris, 

ITtah.—Workman v. Henrie, 266 P. 

1033, 71 Utah 400, 58 A.L.R. 1346. 
26 C.J. p 677 note 26. 

38. Md.—Lewis V. E. P1 Schlichter 
Co., 112 A- 282, 137 Md. 217. 

26 C.J. p 677 note 27. 

39. U.S-—Sweeney v. Medier, C.C. 

A-N.M., 78 E.2d, 14$—Champion 

Bpx Co. V, Manatee Crate Co., C.C., 
A-Ga., 7» E4d 340. 

Airt?,—Continental Cin Co. v. dem¬ 
ent, 4 S.W.2d ^01, 176 Ark. 864. 
Colo.—McCIain v. Saranac Mach. Co., 
28 P.2d 1009, 94 Colo. 145. 


Fla.—Commercial Finance Co. v. 
Brooksville Hotel Co., 123 So. 814, 
98 Fla. 410, 64 A.L R. 1219. 

Ga.—Wofford Oil Co. v. Weems-Ful- 
ler Co., 142 S.E. 8S7, 166 Ga. 173— 
Columbus Heating & Ventilating 
Co. V. Burt, 142 S-B. 551, 166 Ga. 
158. 

Idaho.—Anglo-American Mill Co. v. 
Community Mill Co., 240 P. 446, 
41 Idaho 561. 

Md.—^Abramson v, W. W. Penn & Co., 
143 A. 795. 156 Md. 186, 73 A.L.R. 
742. 

Mass.—Quincy Oil Co. v. New Eng- 
land Road Machinery Co., 174 N.E. 
670, 274 Mass. 419. 

Minn.—Pennig v. Schmitz, 249 N.W. 
39, 189 Minn. 262. 

Mo.—^Kolb V. Golden Rule Baking 
Co., 9 S.W.2d 840, 222 Mo.App. 
1068. 

Neb.—Swift -Lumber &. Fuel Co. v. 
Elwanger, 256 N.W. 875, 127 Neb. 
740—Frost v. Schinkel, 238 N.W. 
659, 121 Neb, 784, 77 A.L.R. 1381. 

I N. J.—^Workingmen"s Building & 

Loan Ass'n of Newark v. Smith, 
155 A. 20, 108 N.J.Eq. 349. 

N.D.—^Newell v. McMurray, 201 N.W. 
845, 51 N.D. 901. 

Okl.—Hali V. Woody, 69 P.2d 379, 
180 Okl. 370—T. J. Stewart Lum- 
ber Co. v. Cloud Chief Gin, 50 P.2d 
230. 174 Okl. 224. 

Or.—Mattechek v. Pugh, 55 P.2d 730, 
153 Or. 1—Miller v. McCarthy, 36 
P.2d '346, 148 Or. 310—Dippold v, 
Cathlamet Timber Co., 193 P. 909, 
98 Or. 183. 

Tex.—Southwestern Public Service 
Co. V. Smith, Civ.App., 31 S.W.2d 
472, error dismissed—David v. Roe, 
Civ.App., 271 S,W. 196w 
Wis.—Brunswick - Balke - Collender 
Co. V. Franzke-Schiffman Realty 
Co., 248 N.W. 178, 211 Wis. 6^9. 

As batweon parties 

Where parties agree by pontract 
that a chattel shall, notwithstanding 
its annexation to the freehold, re- 
tain the character and incidents of 
personal property, as between them-j 
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rselves such chattel shall be treated 
as personalty, notwithstanding the 
chattel, but for such agreement, 
would, by reason of its extrinsic 
physical characteristics after its an¬ 
nexation to the soil, be regarded as a 
part of the freehold.—Lewis v. E. F. 
Schlichter Co., 112 A. 282, 13? Mdl 
217. 

Intent 

That chattel was sold under agree¬ 
ment that it should remain personal¬ 
ty furnished indication that condi¬ 
tional buyer did not intend that it 
should become part of realty.—Grin- 
nell Co. V. Gardner Trust Co., 193 N. 
B. 37, 288 Mass. 385. 

As permitting sale of chattel, or 
mortgage thereof, as i)ersonalty 
see infra § 16. 

40. U.S. Smith V. McKenna Brass 
Mfg. Co., C.C.A.Pa., 98 F.2d 537. 

Pa.—Clayton v. Lienhard, 167 A. 321, 
312 Pa. 433. 

26 C.J. p 678 note 33. 

Effect on title 

Person installing automatio 
sprinkler system in building under 
bailment lease contract, providing 
for retention of title until full pay- 
ment therefor, with right to remove 
System on default, had contractual 
right to remove it in such case, al¬ 
though title passed to building own- 
er.—Clayton v. 'Lienhard, supra. 
Automatic gprinkler system 

Parties to bailment lease contract, 
contemplating that automatic 
sprinkler system should be built into 
building as permanent improvement, 
were bound to know that it beoanae 
integral part of realty as matter of 
law.—Clayton v. Lienhard, supra. 

41. Conn.—Lesser v. Bridgeport- 
City Trust Co., 198 A. 252, 124 
Conn. 59, 123 A.L.R. 687. 

Mich.—First Mortg. Bond Co. v. Lon- 
don, 244 N.W. 203, 259 Mich. 688. 

26 C.J. p 678 note 34. 

Effect of agreement as to third per¬ 
sons see infra §§17—20. 
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reason of the agreement, it loses such character as 
soon as the separate interest of the beneficiary un¬ 
der the agreement is extinguished,^^ as hy his 
trapsfer of the article to the landowner,^^ his dis- 
charge of the obligation,"^^ his receipt of pa 3 mient 
extinguishing his right,^5 his relinquishment of his 
claim,-^® or the acquisition by one person of both the 
land and chattel.'^'^ 

Waiver of right of removaL A right of removal 
under an agreement may be lost by waiver.'^^ 

§ 14 . -Implied Agreements 

a. In general 

b. From making of chattel mortgage 

c. From conditional character of sale 

d. From annexation under Hcense 

a. In General 

An agreement preserving the character of artlcles 
annexed to land as personalty or conferring a right of 
removal may be implied from the circumstances. 

The agreement preserving the character of a 
chattel to be annexed to the realty as personalty or 
giving a right of removal with respect thereto may 
be implied from the circumstances.^^ Thus the 
making of such an agreement before annexation 
may be inferred from the recognition by the land- 


owner, subsequently thereto, of rights in another 
person,and even, under some circumstances, from 
his mere acquiescence in the act of annexation.^^ 

b. From Making of Chattel Mortgage 

A chattel mortgage on articles to be annexed to the 
realty has been held the equivalent of an agreement 
preserving the character of the articles as personalty. 

The givitig of a mortgage on articles before their 
annexation to the land of the mortgagor has been 
held to be equivalent to an agreement by him that 
they shall remain personalty for the purpose of the 

mortgage.S^ 

c. From Conditional Character of Sale 

An agreement preserving the character of the chattel 
or conferring a right to remove it may be implied from 
a conditional sales contract reserving titie in the condi¬ 
tional seller. 

Where articles are sold on the condition that the 
titie shall not pass untii they are paid for, or until 
some other condition is fulfilled, their annexation 
to the realty of the purchaser does not render them 
a part of the realty and irremovable, but an agree¬ 
ment preserving the character of the articles as per¬ 
sonalty or reserving the right of removal thereof 
is implied,^^ it being said occasionally, however, 
that the conditional vendor has a right of removal 


42. Cal.—Bell v. Bank of Perris, 125 
P.2d 829, 835, 52 Cal.App.3d 66, 
quoting Corpus Juris. 

Conn.—Lesser v. Bridgeport-€ity 

Trust Co., 198 A, 252, 255, 124 
Conn. 59, 123 A.L.R. 687, quoting 
Corpus Juris- 
26 C.J. p 678 note 38. 

43. Cal.—Bell v. Bank of Perris, 125 
P.2d 829, 835, 52 Cal.App.2d 66, 
quotin^ tOorpus Juris. 

26 C.J. p 678 note 38. 

44. TTuder couditlonal sales cou.* 
tract 

When buyer's obligation to seller 
is discharged, the property reverts 
to its normal condition as a fixture 
and becomes part of the realty.— 
Lesser v. Bridgreport-City Trust Co., 
198 A. 252, 124 Conn. 59, 123 A.L.R. 
687. 

4Sr. U.S.—Sweeney v. Medier, C.C.A. 
N.M., 78 F.2d 148. 

46. Mass.—Curtis v- Riddle, 7 Allen 
185. 

47. Ind.—Bricker v. Whisler, 117 N. 
E. 550, 65 Ind.App. 492. 

48. Blectiou of iucousisteut remedy 

A rig^ht of removal under a. condi¬ 
tional sales contract may be lost by 
the vendor declaringr the whole un- 
p^d balance due absolutely as a 
debt, and foreclosingr and sellingr the 
whole of the property as real estate 
of the debtor and mortgagror, who 


had given a real estate mortgage on 
the whole of the property as addi- 
tional security for the debt.—St. 
Paul Trust Co. v. U. S. Cereal Co., 
206 N.W. 385, 165 Minn. 252. 

Filiug of mechanicas lien clalm for 
article conditionally sold was held 
to involve waiver of claim to article 
as chatteL 

Ala—Barbour Plumbing', H. & E. Co. 
V. Ewlng, 77 So. 430, 16 AlaApp. 
280. 

N.Y.—Kirk v. Crystal, 103 N.T.S. 17, 
118 App.Div. 32, affirmed 86 N.E. 
1126, 193 N.T. 622. 

49. Ga—^Wofeord Oil Co. v. Weems- 
Fuller Co.. 142 S.E. 887, 166 Ga 
17'3. 

Okl.—Reveirs Estate v. Herron, 10*5 
P.2d 426, 187 Okl, 618, 130 A.L.R. 
1039. 

26 C.J. p 678 note 41. 

50. Mass-—Barnes v. Hosmer, 82 N- 
E. 27, 196 Mass. 323. 

26 C.J. P 678 note 42. 

51. Mo.—Brown v. Baldwin, 25 SL'W’- 
863, 121 Mo. 126. 

26 C.J. p 679 note 50 [c]. 

52. Tex.—Liubbock Nat. Bank v. 
Nickels^ Civ.App., 63 S.W.2d 764, 
766, citing Corims Juri* —Texas 
Power & Light Co. v. Malo ne, Civ. 
App., 42 S.W.2d 845, 848, citing 
Corpus Juris, and error dismissed. 

26. C.J. p 678 note 44. 
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Provisions of mortgage 

CD An agreement preserving the 
status of the chattel was inferred 
where the mortgage provided that 
the article should be treated as per¬ 
sonalty and that it should be subject 
to seizure and sale as a chattel on 
the nonpayment of the debt.—Sword 
V. Lowe, 13 N.E. 826, 122 IlL 487. 

(2) It does- not seem, however, 
that a lack of a provision as to the 
status of the chattel • would be ma- 
terial.—Sisson v. Hibbard, 10 Hun 
420, affirmed 75 N.Y. 542. 

Express provisions in chattel mort¬ 
gage see supra § 13. 

53. U.S.—In re Voight-Fros’t Brew- 
ing Co., C.C.A.Mich.. 115 P.2d 733. 
Cal.:—^M. P. Moller, Inc., v. TVilson, 
63 P.2d 818, 8 Cal.2d 31. 

Neb.—Swift Lumber & Fuel Co. v. 
Elwanger, 256 N.W. 875, 877, 127 
Neb. 740, citing Corpus Juris— 
Frost V. Schinkel, 238 N.W. 6*59, 
669, 121 Neb. 784, 77 A.>L,R. 1381, 
citing Corpus Juris. 

N.J.—Manufacturers’ Building & 
I>oan Ass’n of Newark v. iPublic 
Service Electric? & Gas Co., 150 A. 
196, 106 N.J.Eq. 68. 

N.Y.—Edward Ermold Co. v. Chemi¬ 
cal Bank & Trust Co., 14 N.Y.S.2d 
424. 

N.C.—Standard Motors Finance Co. 
V. Weaver, 153 S.E, 861, 199 N.C. 

178. 
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because the purchaser of the chattel, not being the 
owner thereof, had no right to annex it, see infra § 
24. 

That a mortgage is taken on the land, to secure 
the purchase price of the article, the pa 3 nTient of 
which was the condition of the sale, has been held 
not to affect the right of the conditional vendor as 
regards the article. 

d. From Annexation under License 

An agreement preserving the character of chatteis to 
bs attached to realty or conferring a right to remove them 
may be inferred from the fact that the attachment is 
pursuant to license or permission of the owner of the 
realty. 

An agreement that the article annexed shall re- 
tain the character of personalty, and be removable 
as such, is ordinarily implied from the fact that the 
article or structure was annexed or erected by the 
license or permission of the landowner.^^ 


However, it is not a necessary implication from 
such license or permission, and will not be inferred 
when a contrary understanding or agreement ap- 
pears to exist.^® Thus the fact that the person 
making the annexation has himself an interest in 
the land has been regarded as tending to exclude 
any inference of an agreement for removal based 
on the permission of the other owner,^" a principle 
which is apparently applied in the case of annexa- 
tions by a purchaser of the land, in possession 
thereof, made by permission of the vendor, dis- 
cussed infra § 43. 

Annexation by railroad on right of U-Kiy, Annex- 
ations by a railroad company under express per¬ 
mission, or by force of the grant to it of a right of 
way, have been regarded as retaining their personal 
character.5^ 

The invalidity of the grant or deed on the faith 
of which the annexations are made does not ex- 


S-€.—Liddell Co. v. Cork, 113 S.E. 

327, 120 S.C. 481, 23 A.L.R. 800. 
Wash.—King v. Blickfeldt, 191 P. 

748, 111 Wash. 508. 

26 €.J. p 679 note 47. 

54. Tex.—Harkey v. Cain, 6 S.W. 
637, 69 Tex. 146. 

56. Alaska.—Inland Finance Co. v. 
Standard Salmon Packers, 7 Alas¬ 
ka 131, 147, citing: Corpus Juris. 
Mont.—Schmuck v. Beck, 234 P. 477, 
72 Mont. 606. 

26 C.J. p 679 note 50. 

Uistafce 

(1) Agreement is implied that 
building placed on another's land 
through mutual mistake remains 
builder's property, in absence of con¬ 
trary equity or indication.—Karpik v. 
Robinson, 214 N.W. 59, 171 Minn. 318. 

(2) Mutual mistake as constituting 
attached article or structure person¬ 
alty see infra § 25. 

Buildings 

(1) If a building is erected on land 
with the landowner’s permission, an 
agreement is implied that it remains 
the property of the builder in the 
absence of circumstances showing a 
contrary intent.—^Williamson v. Pye, 
Tex-Civ.App., 18 S.W.2d 707. 

(2) Under Civ.Code art 21 it was 
held that an agreement whereunder 
a father erected a huilding on his 
children's land in return for the use 
of the premises must be interpreted 
accprding to equity because there is 
no positive law governing it, and 
that €LS so interpreted the building 
became part of the realty belonging 
to the children and did not belong 
to the father.—Bank of Terrebonne v. 
Engeron, Ija.App., 140 So. 58. 

(3) A house erected by one on the 
land of another for the use of the 


former with expectation or agreement 
that the one erecting the house would 
ultimately become the owner of the 
land and the house constitutes a fix- 
ture where there is no agreement, 
express or implied, for right of re¬ 
moval. 

Cal.—Bond Inv, Co. v. Blakeley, 257 
P. 189, 83 Cal.App. 696. 

Okl.—Davis v. Spurrier Lumber Co., 
15 P,2d 131, 159 Okl. 261. 

Public piroperty 

(1) City pipe lines not fixture.— 
City of Vallejo v. Burrill, 221 P. 676, 
64 Cal.App. 399. 

(2) School house held personalty.— 
School Dist. No. 11, Laramie County, 
V. Donahue, 97 P.2d 663, 55 Wyo. 
220 . 

(3) Building, placed on school 
ground by school board’s permission, 
subject to removal at board’s request, 
never became annexed to soil, but 
remained personal property.—^Wilson 

V. Modica, Tex.Civ.App., 80 S.W.2d 
411. 

Time of removal 

A reasonable time for removal is 
allowed after the expiration of the 
license.—^Wright v. MacDonell, 30 S. 
W- 907, 88 Tex. 140—Moore v. Carey 
Bros. Oil Co., Tex.Com.App., 269 S. 

W. 75, 39 A.L.R. 1247—Meers v. 
Frick-Reid Supply Corporation, Tex. 
Civ.App., 127 S.W.2d 493, error dis- 
missed, judgment correct. 

Theory of trade fixtures applied 
Ga.—Gainesville v. Duniap, 94 S.E. 

247, 147 Ga. 344. 

26 CJ. p 679 note 50 [e]. 

Trade fixtures as between landlord 
and tenant see infra § 38. 

56. Ark.—^Kilmer v. Klilmer, 41 S.W. 

2d 779, 184 Ark. 170. 

26 C.J. p 680 note 51, 
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57. Minn.—Merchants' Nat. Bank v. 
Stanton. 56 N.W. 821, 55 Minn. 211, 
43 Am.S.R. 491. 

26 C.J. p 680 note 52. 

Improvement by husband on wife’s 
land held to be part of realty see 
I infra § 29. 

58. Mont.—Helena & Livingston 
Smelting & Reduction Co. v. North¬ 
ern Pac. Ry. Co., 205 P. 224, 229, 
62 Mont. 281, 21 A.L.R. 1080. 

26 C.J. p 680 note 54. 

“It is the general rule that, where 
the superstructure of a railroad is 
placed upon the land of another, the 
railroad company cannot be said to 
have intended to attach the rails 
and other appliances to the land so 
as to make them a part thereof, 
and the rule ordinarily applies to side 
tracks and spurs constructed by the 
company to aid it in the discharge of 
its obligations as a public carrier, 
as well as to those constructed for 
the purpose of accommodating the 
owners of manufacturing and like 
enterprises situated along or near its 
main line.”—Helena & Livingston 
Smelting & Reduction Co. v. North¬ 
ern Pac. Ry. Co., supra. 

Nature of: 

Annexed article as between owner 
of easement and owner of land 
subject thereto see infra § 53. 
Railroad property on land of an¬ 
other and purpose of its annexa¬ 
tion as determining character as 
fixture see supra § 11. 

Right of: 

Railroad to remove tracks or other 
equipment generally see the C.J. 
S. title Railroads § 117, also 51 
C.J. p 616 note 90-p 617 note 94. 
Removal as to tracks serving land 
on which located see supra § IL 
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clude a claim that, having been made by permission, 
they are removable as personalty.^^ However, a 
grant of permission by one lacking in jural capaci- 
ty is ineffective for this purpose.®® 

Revocation of the license under whicb tbe article 
was annexed to the land does not in itself deprive 
the licensee of the right of removal, he being enti- 
tled to a reasonable time in which to remove the ar- 
ticle.®^ Where a railroad company furnishing ma- 
terials for construction of a spur track by a mining 
company on the latter's property without agreement 
as to the ownership of such track is a mere licensee, 
it cannot remove the track unless the license is re- 
voked directly on notice by the mining company, or 
indirectly by cessation of the mining operations 
which involve use of the track.^^ 

Cessation of occupation or intention to cease oc- 
cupation, on the part of the person who annexed 
the article or structure, does not deprive him of the 
right of removal within a reasonable time.®^ 

§15. - As between Landlord and Tenant 

a. In general 

b. Stipulations granting right of removal 

c. Stipulations restricting right of re¬ 

moval 


a. Ia General 

Rights between Tandlord and tenant with respect to 
fixtures may be modifled, restricted, or extended by 
agreement. 

As a general rule, the rights as between a land¬ 
lord and tenant with respect to articles or fixtures 
annexed to the realty, as discussed infra §§ 33-42, 
may be modified, restricted, or extended by agree- 
ment.s^ Agreements conferring right of removal 
on the tenant are considered infra subdivision b of 
this section, while agreements restricting such right 
of removal are considered infra subdivision c of 
this section. 

b. Stipulations Granting Right of Removal 

(1) In general 

(2) Time of removal and loss of right 
(1) In General 

Articles arrnexed to the realty by a tenant may retain 
their character as personalty or be subject to removal by 
agreement between the landlord and tenant. 

Between landlord and tenant, as between other 
persons, an article or structure annexed to the land 
may retain its character as personalty or be subject 
to removal by the person who made the annexation, 
in this case the tenant, by reason of an agreement 
to that effect,^^ and such agreement may so far fix 


59. Minn.—Little v. Willford, 17 N. 
W. 282, 31 Minn. 173. 

26 C.J. p 680 note 55. 

60 . Orant “by married woman 

Hawaii.—^Adams v. Kauwa, 6 Hawaii 
280. 

Me.—Doak v. Wiswell, 38 Me. 569. 
Mass.—^Washburn v. Sproat, 16 Mass. 
449. 

•arant by minor cbild 

N.T.—Copley v. 0’Neil, 1 Lans, 214. 

61. Cal,—^Watterson v. Cruse, 176 
P. 870, 179 Cal. 379. 

26 C.J. p 680 note 68- 

Parole licensee 

Railroad company which furnished 
materials from which spur tracks 
were constructed and maintained by 
a mining company on the lattei^s 
property, without any agreement as 
to the title thereto, was not a mere 
parol licensee, with power to remove 
the rails on revocation of the license. 
—Helena & LiVingston Smelting & 
Reduction Co. v. Northern Pac. Ry. 
Co., 205 P. 224, 62 Mont. 281, 21 A. 
L.R. 1080. 

62. Mont.—Helena & Livingston 
Smelting & Reduction Co. v. North¬ 
ern Pac. Ry. Co., supra. 

63. U.S.—Skinner v. Pt. Wayne, T. 
H. & S. W. R. Co., C.C.Ind*, 99 F. 
465. 

26 €.J. p 680 note 69. 


64. U.S.—Glenn v. W. C. Mitchell 
Co., C.C.A.N.D., 9 F.2d 599. 
l^ease and construction contract 

construed together.—Slane v. Curtis, 

269 P. 31, 39 Wyo. 1, rehearing denied 

270 P. 541, 39 Wyo. 1. 

65. Ark.—Romich v. Kempner Bros. 
Realty Co., 92 S.W.2d 215, 192 Ark. 
454. 

Cal.—Clark v. Talmadge, 74 P.2d 825, 
23 CaLApp.2d 703—Cone v. West¬ 
ern Trust & Savings Bank, 68 P.2d 
981, 21 Cal.App.2d 176—Clawson v. 
Harris, 52 P.2d 496, 10 CaLApp.2d 
521—Roberts v. Mills, 205 P. 872, 
56 Cal.App. 556. 

Ky.—American Rolling Mill Co. v. 
Carol Mining Co., 137 S.W.2d 725, 
282 Ky. 64. 

Or.—General Petroleum Corporation 
of California v. Schefter, 16 P.2d 
645, 141 Or. 349. 

Pa.—Prudential Ins. Co. of America 
V. l^aplan, 198 A. 68, 330 Pa. 33. 

Tex.—Compton v. W. P. & J. F. 
Barnes Lumber Co., Civ.App., 99 
S.W.2d 634, 636, citing Corpns Jn- 
xis^—Loftus V. Ray, Civ.App., 46 
S-W.2d 1034, error dismissed—^Al- 
len V. Selman, Civ.App., 10 S-W.2d 
173. 

Wash.—Sweet v. Lease, 280 P. 742, 
154 Wash. 25. 

Wis.—^Anglo American Mill Co. v. 
Wisconsin Hydro Electric Co., 207 
N.W. 276, 189 Wis. 120. 
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Wyo.—Slane v. Curtis, 269 P. 31, 

39 Wyo. 1, rehearing denied 270 P. 

541, 39 Wyo. 1. 

26 C.J. p 710 note 96. 

Such agreements valid 

Cal.—Dauch v. Ginsburg, 6 P.2d 952, 

214 Cal. 540—Cone v. Western 

Trust & Savings Bank, 68 P.2d 981, 

21 Cal.App. 2d 176. 

Agreement implied 

(1) Such a stipulation may be in- 
ferred from the circumstances.— 
Galbreath v. Thayer, 113 So. 180, 147 
Miss. 556, 53 A.L.R. 288—26 C.J. p 
711 note 3. 

(2) A pro Vision of a lease that les- 
see does not have right to removo 
specified buildings constructed by 
lessee gives rise to implication that 
lessee has no right to remove other 
buildings constructed by him.—Gal¬ 
breath v. Thayer, supra. 

Senewal lease 

(1) Notwithstanding fixtures plac- 
ed by tenant might have become part 
of realty and belonged to landlord 
on expiration of original lease, land¬ 
lord could by subsequent lease waive 
right thereto and grant the tenant a 
right to remove the fixtures during 
new term.—^McComish v. Kaufman, 
185 P. 476, 43 Cal.App. 507. 

(2) Lease pro Vision authorizing 
lessee to remove “ali fixtures, equip- 
ment and other property of lessee 
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the rights of the parties with respect thereto as to 
make inapplicable the common-law niles governing 
fixtures.^® 

The agreement may be effective, even though en- 
tered into after the annexation is complete. 

Injiiry to premises. If there is a stipulation 
clearly giving to the tenant the right to remove an- 
nexations of a named character, the fact that the 
removal vdll resuit in injury to the leased premis¬ 
es is immaterial.^^ The language of the stipulation 
may, however, call for a different construction.®® 
So the fact that the right to remove trade fixtures 
ctherwise existing without regard to agreement, see 
infra § 38, is provided for by the lease does not en- 
large or extend such right so as to allow removal of 
a fixture which would cause substantial injury to 


the freehold.'^® 

Annexation by consent. In accordance with the 
rule stated supra § 14 d, the fact that the annexation 
by the tenant under a lease was with the landlord^s 
consent has occasionally been regarded as justifying 
the inference of a stipulation for the right of re- 
moval.'^! The fact, however, that the tenant has 
an estate in the land during the existence of which 
he may enjoy the benefit of the annexation makes 
the inference^less imperative than when he has no 
estate thereinJ^ 

Conditional right of removal. Occasionally the 
lease gives to the tenant in terms the right to re¬ 
move fixtures oniy on the performance of some con- 
dition precedent on his part.73 Such a provision 
has been held to displace the tenant^s common-law 


placed on . , . premises by les- 

see during- term of this or any pre- 
vious lease*’ gave lessee right to re¬ 
move Steel structural filling station 
building erected by lessee during pe- 
riod of previous lease.—Texas Co. v. 
Cason, 193 S.E. 898, 56 Ga.App. 836. 
Subseq-aent lease 

Where landlord's agent represented 
to prospective tenant that, if tenant 
bought fixtures from third person, 
they would remain personal property 
during and after expiration of lease, 
fixtures continued to be personal 
property, although not removed dur¬ 
ing term.—Looney v. Trimount Thea- 
tres, 184 N.E. 683, 282 Mass. 275. 
Xiease of sprinUer system 

Building owner may lawfully con- 
tract for installation and lease of 
flre sprinkler system and agree that 
contract binds assigns, and that on 
default lessor of sprinklers may re¬ 
move or shut off sprinklers.—Phillips 
Co. V. Wagner, 155 So. 842, 115 Fla. 
631. 

Machlnexy 

Under agreement giving tenant 
right to remove machinery, an air 
hose pipe affixed to a compressor, not 
attached to the realty, and indispens- 
able to the operation of the compres¬ 
sor, was held a part of compressor, 
and removable.—Shipler v. Potomac 
Copper Co., 220 P. 1097, 69 Mont. 86. 

Stmctures erected by tenant 

Where lessor and lessee expressly 
or impliedly so agree, structures 
placed on leased premises by lessee 
rernain lessee’s personal property.— 
Helvering v. Atlas Life Ins. Co., C.C. 
A., 78 F.2d 166. 

“T^^tnanfs fixtures” defined see supra 

5,L 

Kecessity for wri-ting 

(1) As discussed in the C.J.S. titie 
Frauds, Statute of f 74, also 27 C. 
J. p 196 note 27 [a], and p 239 notes 
84, 85, a stipulation granting to the 
tenant the right to remove an ar- 


ticle annexed by him is not within 
the statute of frauds, and conse- 
auently need not be in writing. 

(2) However, as stated in Evidence 
§ 919, an agreement conferring a 
right of removal cannot be added to 
a lease by parole evidence. 

66. N.D.—^Warner v. Intlehouse, 235 
N.W. 638, 640. 60 N.D. 542, citing 
Corp-cLs 3’iiris. 

Tex—Loftus V, Ray, Civ.App., 46 S. 

W.2d 1034, error dismissed. 

26 C.J. p 711 note 97. 

As indicating ixLtent 

A provision that the fixtures put 
in by the tenant were his property 
and might be removed at the ex¬ 
piration of the lease might not con- 
vert into removable fixtures things 
ordinarily not removable, but the 
provision emphasizes the intention 
of the parties that the tenant was | 
about to make additions for the pur- 
poses of the business, which would 
be regarded as fixtures and be re¬ 
movable as such.—In re New York 
City, 84 N.E. 1106, 192 N.Y. 295, 127 
Am.S.R. 903, 18 L.R.A.,N.S., 423, af- 
flrming 92 N.Y.S. 8, 101 App.Div. 
527. 

67. N.D. 1 —^Warner v. Intlehouse, 235 
N.W. 638, 60 N.D. 542. 

68. Tex.—Gulf Oil Corporation v. 
Horton, Civ.App., 143 S.W.2d 132, 
134, quoting Corpus Juris. 

26 C.J. p 711 note 98. 

69. Mo.—Powell V. McAshan, 28 Mo. 
70—Red Diamond Clothing Co. v. 
Steideipann, 152 S.W. 609, 169 Mo. 
App. 306. 

26 C.J. p 711 note 99. 

“Movablo fixtures” which lessee 
was given permission to remove were 
held not to include alterations in- 
volving removal of doors and their 
f rames, extension of inciosures and 
doors ihtd the stre^t, and counter- 
sinking of naarble platforms.^—^Excel¬ 
sior Brewing Co. w Smtth, 110 N.Y.S. 
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8, 125 App.Div. 668, affirmed 92 N.E. 
1084, 198 N.Y. 519. 

70. N.Y.—Davies v. Iroquois Gas 
Corporation, 292 N.Y.S. 111, 115, 
161 Misc. 103, reversed 288 N.Y.S. 
927, 248 App.Div. 670, reversed 4 
N.E.2d 742, 272 N.Y. 572. 

“Such removal clause does not *con- 
vert into a removable fixture that 
which ordinarily would be a perma¬ 
nent irremovable improvement to 
the freehold.’ ”—Davies v. Iroquois 
Gas Corporation, supra. 

7L Tex.—^Wright v. Macdonnell, 30 
S.W. 907, 88 Tex. 140. 

26 C.J. p 711 note 5. 

That lease was for purpose of 
erecting structure, and contained op- 
tion in lessor to purchase structure, 
was regarded as making structure 
personal property, removable after 
end of term if not purchased.—Cald- 
er’s Park Co. v. Corless, 172 P, 310,. 
51 Utah 586. 

72. Mass.—Howard v. Pessenden, 14 
Allen 124. 

26 C.J. p 711 note 6. 

73. Okl.—Shelton v. Jones, 167 P. 
458, 66 Okl. 83, L.R.A.1918A 830. 

26 C.J. p 711 note 7. 

Faymeut of reut 

(1) A provision for payment of 
rent due as a condition on the right 
of removal does not prevent removal 
of fixtures on vacation of premises 
before expiration of term without 
payment of rent to fall due for bal- 
ance of term, where there is no show- 
ing that tenant would not be able 
to pay rent as it feli due.—Reed Oil 
Co. v. Schnable, 271 S.W. 957, 168 
Ark. 863—26 C.J. p 711 note 7 Cbl. 

(2) A provision that the tenant 
might remove trade fixtures provided 
there was no rent in arrear was held 
to displace the tenanfs common-law 
right of removal, and, the . fixtures 
having b^en removed by the tenant*s 
receiver in insolvency aud sold, the 
landlord was entitled to a lien ou the 



36 C.J.S. 


FIXTUBE8 


right of removal discussed infra §§ 33-40, and in 
effect to restrict 

Effect as rendering article personclty, The cases 
are ordinarily to the effect that an article which is 
annexed by the tenant, subject to a stipulation 
granting him the right of removal, retains its chat- 
tel character, as long as the right of removal con¬ 
tinues,’^^ as between the parties,*^® although it may 
lose its chattel character, if so closely annexed as 
to become an integral part of the land.'^'^ 

There are, however, cases which appear to regard 
an article annexed by the tenant, even though re- 
movable by agreement, as constituting part of the 
land,"^^ at least as to third persons,'^^ and occasion- 
ally the article so annexed, or the tenant^s interest 
therein, has been referred to as a “chattel real.”*® 

(2) Time of Removal and Loss of Right 

A tenanVs right to remove articles annexed to the 
realty, conferred by agreement, may be iost under vari¬ 
cus circumstances as in the case of his failure timely to 
exercfse it. 

The tenanfs right to remove articles attached to 
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the realty, by reason of express agreement, may be 
lost by his surrender of the leasehold without ex- 
ercising his right of removal*^ It has been held,. 
however, that a mere abandomnent of the lease¬ 
hold does not of itself deprive the tenant of his 
right to remove the fixtures or vest the lessor with 

titie thereto-S2 

Forfeiture. It has been held that a right of re¬ 
moval conferred by agreement is not lost by rea¬ 
son of a forfeiture of the leasehold,unless the 
language of the stipulation as to removal other- 
wise provides.^^ 

Effect of new lease. The authorities are not in 
accord on the effect of a new lease which does not 
reserve the right of removal on such a right con- 
tained in a former lease between the parties. Some 
of the cases hold that such right of removal is not 
lost by the lessee's acceptance of a new lease which 
is silent on the subject,^^ while others hold that, if 
the lease is renewed without reserving the tenant^s 
rights, he loses the benefit of a provision authoriz- 
ing the removal of fixtures.^® Of course, if the 


proceeds for rent in arrear.—In re 
Delaware Candy Co., 85 A. 1069, 10 
3>el.Ch. 142. 

(3) The fact, however, that the 
lease gave a right to remove im- 
provements only "‘if the conditions of 
this lease are fully complied with" 
was held not to render them irremov- 
able in equity because the rent, stip¬ 
ulat ed to be paid in advance, was 
thirteen days in arrear before a ten- 
der thereof was made.—Estabrook v. 
Hughes, 1 N.W. 132, 8 Neb. 496. 

Casings in, produdng wejl 

Oil and gas lease giving lessee “the 
right to remove ,at any time all ma- 
chinery and fixtures plaoed on said 
premises from any exhausted or dry 
well or other' operation including 
the right to draw and remove casing’* 
did not entitle lessee to remove cas¬ 
ings from a gas or oil producing well, 
the casing having' become a fixture 
when production was reached.—^Wis- 
consih-Texas Oil Co. v. Clutter, Tex. 
Civ.App., 258 S.W. 265, reversed on 
other grounds, Com.App., 268 S.W. 
921. 

Coiiditioiial tender of perfonuanoe ixir 
sufficient 

A provision that the lessee shall 
have the right of removal, “all cov- 
enants being complied with" on his 
part, has been regarded as renderipg 
the performance of the covenants a 
condltion precedent to the removal, 
so that a tender of perforrnance on 
condition that the l^e^or would per- 
mit the removal was insufficient.— 
Clemens v. Murphy, 40 Mo. 121—26 
C.J. p 711 note 8. 


74. Del.—^In re Delaware Candy Co., 
85 A. 1069, 10 Del.Ch. 142. 

75. U.S.—Glenn v. W. C. MitcheU, 
C.C.A.N.D., 9 F.2d 599. 

Alaska.—Inland Finance Co. v. Stand¬ 
ard Salmon Packers, 7 Alaska 131- 
Arfc.—Taylor v. Walker, 231 S.W. 650, 
149 Ark. 134. 

CaT—Clawson v. Harris, 52 P.2d 496, 
10 Cal.App.2d 521. 

Mass.—Looney v. Trimount Theatres, 
184 N.E. 683, 282 Mass. 275. 

Mo.—Sanderson v. Nunn, App., 259 S. 
W. 892. 

Tex.—Loftus V. Ray, Civ.App., 46 S. 
W.2d 1034, error dismissed—^Allen 
V. Selman, Civ.App., 10 S.W.2d 173. 
26 C.J. p 711 note 10. 

Bight of removal not right to com- 
pensatiozL 

N.T.—Goldberg v. HimlyTa« 201 N.T.S. 

837, 121 Misc. 580. 

^ect of lessor^s lien 

Agreement that landlord was to 
have a lien for uni>aid rents and 
royalties on property of tenant, as to 
which lease gave him right of re¬ 
moval, does not change character of 
article as personalty subject to les- 
sor^s lien when tenant defaults in 
payment of rent.—^American Rolling 
Mill Co. V. Carol Mining Co., 137 S. 
W.2d 725. 282 Ky. 64. 

76- Wis.—Anglo American Mill Co. 
y. Wisconsin Hydro Electric Co., 
207 N.W. 276, 189 Wis. 120. 

77. Or.—^Hershberger v. Johnson, 60 
P. 838, 37 ,Or, 109. 

78. ]Vtass.--^Trask v. Dittle. 64 N.E. 
206^ 182t Mass. 8. 

Ney.—Pr^sqott v. WeUs, 8 Nev- 82. 
26 C.J. p 712 note 12. 
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79- 111.—Dobschuetz v. Holliday, 82 
111. 371. 

26 CJ. p 712 note 12 M. 

80. Ind.—Lincoln Nat. Bank & Trust 
Co. of Fort Wayne v. Nathan, 19 
N.E.2d 243, 215 Ind. 178, supersed- 
ing 14 N.E.2d 731. 

N.J.—^Newhoff V. Mayo, 23 A. 262, 
48 N.J.Eq. 619, 27 Am.S.R. 455. 

26 C.J. p 712 note 13. 

81. Ky.—McClelland v. Murphy, 264 
SW. 733, 204 Ky. 329- 

26 CJ. p 712 note 22. 

Effect of merger 

Conceding that the merger of the 
leasehold in the reversion by reason 
of a conveyance of the latter to the 
tenant would terminate the right of 
removal, the disaffirmance of such 
conveyance on account of the gran- 
tor^s infancy would; reestablish the 
right.—Beauchamp v. Bertig, 119 S. 
W. 75, 90 Ark. 351, 23 L.R.A.,N.S.. 
659. 

82. Tex.—Pearson v. Black, Civ.App., 
120 S.W.2d 1075. 

Agreement oonferrlng* right to re¬ 
move at will 

Tex.—^Pearson v. Black, supra. 

83. Pa.—Wick v. Bredin, 42 A, 17, 
189 Pa. 83. 

26 CJ. p 712 note 23. 

84. 111.—Prank v. Woodward, 210 111. 
App. 98. 

85. lowa.—Ray w Toung, 142 N.W. 
393, 160 lowa 613, 46 LuR.A.,N.S., 
947, Ann,Cas.l915D 258. 

26 C.J. p 713 note 26. 

80. J^.T^T^l^t V. Cruger, 45 N.E. 

364, 151 N.Y. 117. 

26 C.J. p 713 note 30. . 
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renewal lease or extension of the term is expressiy 
made subject to the same terms and conditions as 
the original lease, the right of removal is pre- 
served,^^ as it is in a case where a tenant continues 
to occupy the premises after the term by permission 
of the lessor under circumstances giving rise to a 
presumption or inference that the extended term is 
on the same terms and conditions as the original 
lease.However, the right to remove is lost by 
failure timely to act thereon, notwithstanding the 
tenant continues to occupy the premises without the 
consent of the landlord.^^ 

Time for removal generally. Apart from, or 
without reference to, any stipulation as to the time 
when a tenant’s right of removal, which has been 
conferred by agreement, may be exercised, it has 
been held that, notwithstanding the tenant may be 
guilty of a technical trespass on the land if he un- 
dertakes to remove the fixtures after expiration of 


his term or after relinquishing possession, he never- 
theless retains title to them as personalty.^^^ There 
are cases, however, that hold that, under a right of 
removal contained in a lease, the removal can be 
made only during the term of the lease and before 
relinquishment of possession,or while the tenant 
is stili in possession.92 

Other cases hold that the right of removal must 
be exercised within the term, or within a reason- 
able time thereafter,^^ or within a reasonable 
time.^^ 

Express proznsion as to time. An express pro- 
vision as to the period after the expiration of the 
lease within which the removal is to take place hns 
been regarded as precluding a removal thereafter.95 
However, a provision for removal “at any time” 
has been construed to permit a removal only within 
a reasonable time after the expiration of the term, 
but not thereafter.9® So, a clause authorizing re- 


87. Mo.—Neiswanger v. Squier, 73 
Mo. 192. 

Utah.—Young v. Consolidated Impl. 

Co., 65 P. 720, 23 Utah 586. 
MonAh to month tenancy 

Where lease provided that month 
to month tenancy after expiration of 
lease should be otherwise on ali the 
conditions thereinbefore specified so 
far as applicable, the rigrht, given 
by lease, of removal of equipment did 
not lapse with termination of origr- 
inal lease.—Schultz v. Engrland, C. 
C.A.Cal., 106 P.2d 764. 

88. Ky.—McClelland v. Murphy, 264 
S.W. 733, 204 Ky. 329. 

26 C.J. p 713 note 28. 

89. Ark-—^Wilson v. Da vis, 153 S.W. 
2d 171, 202 Ark. 827. 

3a Ala.—Broaddus v. Smith, 26 So. 

34, 121 Ala. 335, 77 Am.S.R. 61. 
26 C.J. p 712 note 18. 

91. Ky.—McClelland v. Murphy, 264 
S.W. 733, 735, 204 Ky. 329, citing 
Corpus Juris. 

26 aJ. p 712 note 19. 

92. N.Y.—Talbot v. Cruger, 45 N.E. 
364, 151 N.Y. 117. 

26 C.J. p 712 note 21. 

93. Or.—General Petroleum Corpora¬ 
tion of California v. Schefter, 16 P. 
2d 645, 141 Or. 349. 

Pa.—^Black v. HofCman, 188 A. 149, 
324 Pa. 193. 

26 C.J. p 712 note 23 [aJ. 

Oll aud gus lease 

Ky.—Patton v. Woodrow, 248 S.W. 
226, 198 Ky. 85. 

94. Cal.—Cone v. Western Trust & 
Savings Bank, 68 P.2d 981, 983, 
21 Cal.App.2d 176, citing Corpus Ju¬ 
ris. 

26 CJ*. p 712 note 20. 


95. U.S.—Smith v. U. S., C.C.A.Okl., 

113 F.2d 191. 

26 C.J. p 713 note 33. 

As material coveuant 

R.I.—Dwelly v. Rocklin, 133 A. 85, 47 

H.I. 327. 

Stipulatiou as to reasonable time 

(1) The parties to a lease may 
stipulate regarding- what shall con¬ 
stitute a reasonable time within 
which lessee is entitled to remove 
fixtures.—Smith v. U. S., C.C.A.Okl., 
113 P.2d 191. 

(2) Failure to remove within such 
reasonable time results in loss of 
right of removal.—Smith v. U. S., su¬ 
pra. 

(3) The lease, requiring removal 

within reasonable time after termi¬ 
nation of lease, held that the lessor 
having asserted a forfeiture and no- 
tified tenant to remove within sixty 
days, the latter might remove the ar- 
ticles shortly after the expiration of 
the sixty days, this being a reasona¬ 
ble time under the circumstances.— 
Cowgill V. Little Persimmon Min. Co., 
Mo.App., 183 S.W. 346. | 

9€. Ind.—Perry v. Acme Oil Co., 88 

N.E. 859, 44 Ind.App. 207. 

W.Va.—Gartland v. Hickman, 49 S. 

E. 14, 56 W.Va. 75, 67 D.R.A. 694. 
What constitutos reasonable time 

(1) What is reasonable time after 
expiration of lease within which les¬ 
see is entitled to remove fixtures is 
to be determined from all circum¬ 
stances of particular case. 

Okl.—Stevens v- Iverson, 66 P.2d 12, 

179 Okl. 401—Stephens v. Lundy, 

44 P.2d 843, 172 Okl. 79. 

Tex.—^Armstrong v. Federal Supply 

Co., Civ.App., . 17 S.W.2d 170. 

(2) Time alone is not the deter- 
minable factor,—^Stephens v; Dundy, 
supra. 


Oil and gas leases 

Ind.—Michaels v. Pontius, 137 N.E. 

579, 83 Ind.App. 66. 

Ky.—Kentucky Block Cannei Coal Co. 

v. Stacy, 98 S.W.2d 61, 266 Ky. 59. 
Okl.—Stevens v. Iverson, 66 P,2d 12, 
179 Okl. 401—Stephens v. Lundy, 
44 P.2d 843, 172 Okl. 79. 

Tex.—^Armstrong v. Federal Supply 
Co., Civ.App., 17 S.W.2d 170—Ter- 
ry V. Crosswy, Civ.App., 264 S.W. 
718. 

26 C.J. p 713 note 34 [a]. 

After termination by abandonment 

(1) Lessee had only reasonable 
time after abandonment within which 
to remove fixtures whether lease ter- 
minated by virtue of its own provi- 
sions, or, as a matter of law, as re¬ 
suit of abandonment.—^Kentucky 
Block Cannei Coal Co. v. Stacy, 98 S. 
W.2d 61, 266 Ky. 59. 

(2) Lapse of fi ve or six years 
from date of abandonment by ces- 
sation of operations was held un- 
reasonable time precluding removal 
of fixtures.—Michaels v. Pontius, 137 
N.E. 579, 83 Ind.App, 66. 

(3) Intention to abandon oil well 
casing could not be implied from 
lessee's failure to remove casing, 
which had been drawn, for fourteen 
months after lease expired.—Schaff- 
ner v. Benson, 166 N.E. 881, 90 Ind. 
App. 420. 

Porfeiture 

(1) A right of removal at any 
time was held to continue a reason¬ 
able time after enforcement of for¬ 
feiture for nonpayment of rent.— 
Gartland v. Hickman, 49 S.E. 14, 56 
W.Va. 75, 67 L.R.A. 694. 

(2) Failure of lessee to remove flx- 
tures within reasonable time afte^ 
expimtion of lease resulted in for¬ 
feiture, making them part of the 
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moval “at the end of the teriri,” or “upon termina- 
tion of the term/’ has been regarded as enabling the 
tenant to remove within a reasonable time after the 
end of the term.97 The latter clause has also been 
held to authorize removal before as well as at the 
end of the term,98 but not after enforcement by 
the landlord of a forfeiture for the breach of a 

condition.99 

Prevention of removal. As in the case when ar- 
ticles are removable because affixed for purposes of 
trade, see infra § 41, so when they are removable 
by express stipulation, the fact that the landlord 
prevents their removal at the end of the term, or 
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induces the tenant, by act or word, not to remove 
them, is to be considered in determining whether 
the articles were removed with a sufficient degree 
of promptitudeA 

c. Stipnlations Bestrictiiig Eright of Eemoval 

A tenant's right to remove articles annexed by him 
to the leased premises may be restricted or extlngulshed 
by agreement with his landlord. 

A tenant^s right to remove fixtures annexed to 
the realty by the tenant, as discussed infra §§ 33-40, 
may be restricted or extinguished by express agree¬ 
ment between the landlord and tenant,^ and, as dis- 


realty and vesting the owner of the 
fee with title thereto.—Terry v. 
Crosswy, Tex.Civ.App., 264 S.W. 718- 

97. Cal.—Cone v. Western Trust & 
Savings Bank, 68 P.2d 981, 983, 21 
Cal.App.2d 176, citing Corpus Juris. 

26 C.J. p 713 note 35. 

Effect of additioual provisious 

Under lease containing provisions 
for redelivery of premises in good 
order and for removal by lessee of 
buildings, tanks, and certain other 
property at any time during term, 
and provision that “upon the ter- 
mination" of lease lessee should sur- 
render possession and remove such 
property, lessee could remove such 
property within reasonable time aft¬ 
er termination of lease.—Cone v. 
Western Trust & Savings Bank, 68 P. 
2d 981, 21 Cal.App.2d 176. 

98. Ark.—Bulfalo Zinc & Copper Co. 
V. Hale, 206 S.W. 661, 136 Ark. 
10 . 

Kan.—^Alexander v. Touhy, 13 Kan. 
64. 

N.C.—Causey v. Orton, 88 S.E. 513, 
171 N.C. 375. 

26 C.J. p 713 note 36. 

99. Cal.—^Whipley v. Dewey, 8 Cal, 
36. 

N.J.—West Shore R. Co. v. Wenner, 
68 A. 225, 75 N.J.Law 494, 127 Am. 
S.R. 806. 

26 C.J. p 713 note 37. 

1. Ala.—Chalifoux v. Potter, 21 So. 

322, 113 Ala. 215. 

111.—Mason v. Fenn, 13 111. 525. 

Tenn.—Cheatham v. Plinke, 1 Tenn. 
Ch. 576. 

Eelay not excused 

(1) That lessee was delayed in ob- 
taining land to which to remove cot- 
tages by lessor’s negotiations to ob- 
tain the same land is no ground for 
relief against forfeiture of cottages 
which were not removed within the 
required time, in absence of fraud.— 
Dwelly V. Rocklin, 133 A. 85, 47 R.I. 
327- 

(2) That lessor terminated many 
leases on the same day, thus making 
it impossible for tenants to obtain 
moving facilities, was held not an 


; accident or mistake entitling lessees 
to relief against forfeiture of build- 
ings which they were entitled to re¬ 
move, where, if tenants had acted 
separately, some of them might have 
removed their buildings within time, 
and where the inability to move the 
buildings was due to delay of ten¬ 
ants, acting in concert, in securing 
new lots for the buildings.—Dwelly 
V. Rocklin, supra. 

2. U.S.—^Reber v. Conway, Pa., 203 
F. 12, 121 C.C.A. 364, affirming, 
D.C., In re BahTs Ice Cream & 
Baking Co., 195 F. 986. 

Cal.—R. Barcroft & Sons Co. v. Cul- 
len, 20 P-2d 665, 217 Cal. 708. 

Conn.—Beach v. Beach Hotel Corpo¬ 
ration, 156 A. 865, 113 Conn. 716. 
Ga.—Commercial Inv. Co. v. G. G. 
Henderson Furniture Co., 153 S.E. 
86, 41 Ga.App. 402. 

La.—Lighting Fixture Supply Co. v. 
Pacific Fire Ins. Co. of New York, 
146 So. 35, 176 La. 499. 

Pa.—Israan v. Hanscom, 66 A. 329, 
217 Pa. 135. 

Wash.—Olympia Lodge No. 1, F. & A. 
M. V. Keller, 252 P. 121, 142 Wash. 
93, 52 A.L.R. 795. 

Wyo.—Slane v. Curtis, 269 P. 31, 39 
Wyo. 1, rehearing denied 270 P. 
541, 39 Wyo. 1. 

26 C.J. p 714 note 40. 

Agreement prevaols over statute 

La.—Lighting Fixture Supply Co. v. 
Pacific Pire Ins. Co. of New York, 
146 So. 35, 176 La. 499. 

Ou termination of lease 

(1) Agreement for surrender of 
fixtures in consideration of cancella- 
tion of lease and relea^ from fur- 
ther payment of rent deprives tenant 
of any right to remove fixtures.— 
Hirschfeld v. Cherry, 261 N.W. 324, 
272 Mich. 268. 

(2) Lessor, on termination of lease 
through foreclosure, was held en¬ 
titled to fumishings, given to lessor 
by terms of lease, where parties had 
expressly made lease subordinate to 
mortgage.—Beach v. Beach Hotel 
Corporation, 156 A. 865, 113 Conn. 
716. 


Appurfceuant fixtures and eg.uipment 

Lease, providing that building and 
ali appurtenant fixtures and equip- 
ment should be deemed attached to 
freehold, did not cover restaurant 
equipment readily removable without 
permanently damaging freehold.— 
Mine Realty Corporation v. 2131 
Broadway Corporation, 1 N.Y.S.2d 
979, 253 App.Div. 299. 

Buildings 

Provision against removal of build¬ 
ings erected by manufacturing com- 
pany held to include materials which 
went into construction of buildings, 
and also such fixtures and attach- 
ments as were built into and consti- 
tuted a part of the piant and could 
be utilized for no other purpose.— 
Niagara Falis Hydraulic Power & 
Mfg. Co. V. Schermerhorn, 111 N.Y.S. 
576, 60 Misc. 209, aifirmed 117 N.Y.S. 
10, 132 App.Div. 442, aflirmed 91 N.E. 
1118, 197 N.Y. 542. 

G-randstand 

Lessor's right to grandstand erect¬ 
ed by tenant under terms of lease 
does not include seats fastened to 
grandstand by screws and easily re¬ 
movable.—Handlan v. Stifel, Mo. 
App., 232 S.W. 245. 

Trade fixtures not within agreement 

Provision in lease that lessee 
might not without written consent of 
lessors remove any of buildings then 
on the land did not preclude removal 
by tenant of trade fixtures placed by 
tenant on premises.—Moffat v. White^ 
279 N.W. 732, 203 Minn. 47. 

Becedver of tenant bound 

(1) As respects whether manufac¬ 
turing equipment installed in piant 
by original lessee belonged to lessor 
or receivers of Corporation which had 
assumed covenants of lease, receivers 
stood in position of original lessee 
and were bound by such covenants. 
—^Union Bldg. Co. of Pennsylvania v. 
Pennell, C.C.A.Pa., 78 F.2d 959. 

(2) Lessoi^s waiver of right to 
claim default against lessee’s receiv- 
er was held not to destroy lessor’s 
right under lease to recover fumish¬ 
ings on termination of lease.—Beach 
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cussed supra subdivision b of this section, a con- 
ditional right of removal in the tenant may oper¬ 
ate to restrict rather than to enlarge his common- 
law right of removal. 

Consfmctian gcncrally, Clauses restricting the 
tenant’s right of removal shouid be strictly con- 
strued^ in favor of the tenant,^ and cannot be ex- 
tended by implication.^ Plain terms expressive of 
a ciear intent that trade fixtures placed on the leased 
premises by the tenant shall become property of the 
lessor are required before such construction will 
be adopted.^ 

The sense in which the parties used the words 
constituting the restrictive clause must be deter- 
mined from the agreement as a whole.'^ 

Delivery of premises in repair or condition. It 
has been held that a covenant by the lessee to yield 
up the premises in repair shouid not, in the ordi- 
nary case, preclude the tenant from removing fix¬ 
tures which he is otherwise entitled to remove.^ 
So a covenant to keep in repair all buildings and 
erections, and to surrender them at the end of the 
lease, has been held to apply oniy to buildings and 
erections previously on the land and those subse- 
quently placed there by the lessor.^ On the other 
hand, the fact that the removal of an article an- 
nexed would involve an injury to the premises 
leased has been regarded as rendering applicable a 
covenant to deliver up the premises in as good con- 
dition as at the time of the lease, so as to preclude 
removalT® 


PurcJkise option to lessee. That the lessee is giv- 
en an option to purchase the premises at a price 
named does not prevent the removal by the tenant 
of fixtures annexed by him which are ordinarily 
removable.^^ However, where the lessee actually 
agreed to purchase the premises and subsequently 
annexed fixtures, he was regarded as making the 
annexation as purchaser and not as tenant and as 
not having the right of removaL^^ 

When the lease, while giving the lessee the right 
to purchase the premises at a certain price, provided 
that, shouid he fail to do so, the fixtures shouid go 
to the lessor, the fact that the lessee agreed to pur¬ 
chase the premises was held not to entitle him to 
the fixtures if he made default in payment of the 
price.i^ 

Sale or option to lessor. The right to remove ex- 
isting fixtures by virtue of an agreement may be 
surrendered by agreement,as where tenant agrees 
not to remove the property at the termination of the 
lease, but to sell it to the lessor.^^ 

An option in the lessor to appropriate any altera- 
tions and improvements has been held not to require 
him to give notice of his exercise of the option at 
the time that the alterations and improvements were 
made, it being sufficient that a notice to that effect 
was given four weeks before the end of the term.l® 

Provision for vahiation. Where the landiord 
was, by the terms of the lease, required either to 
grant an extension of the term- or to take the fix¬ 
tures at a valuation, that he did grant an extension 


V. Beach Hatel Corporation, 15S A. 
g65, 113 Conn. 716. 

3. Md.—Rasch v. Safe Deposit & 
Trust Co., 111 A. 121, 136 Md. 435. 

4. Pa.—Lindsay v. Curtis Pub. Co., 
84 A. 783, 236 Pa. 229, 42 KR.A., 
N.S., 546. 

26 C.X p 714 note 41. 

5. Md.—Rasch v. Safe Deposit & 
Trust Co., supra. 

6u IT.S.—In re Mount Holly Paper 
Co., C.C.A.Pa., 110 P.2d 220. 

7. U.S.—Schultz V. England, C.C.A. 

Cal., 106 F.2d 764. 

‘*Movahle furnitora” excepted 

(1) “Movable furniture put in at 
the expense of the lessee" within 
lease providing- that any additions, 
alterations, and improvements except 
^*movable furniture put in at the 
expense of the lessee” shouid attach 
to the realty included equipment 
which was connected to leased build- 
hy pipes or hy wiringr, and belt- 
ing; hut which oouM be removed 
without injury to the building.— 
Schultz V. England, supra, 

<2) Office carpet tacked to strips j 


nailed to wooden plugs in concrete 
floor was held “movable office furni¬ 
ture,” within lease excepting- mova- 
I ble office furniture from clause re- 
I stricting- removal by tenant.—Hart- 
berg V. American Founders' Securi- 
ties Co., 249 N.W. 48, 212 Wis. 104, 91 
A.L.R. 536. 

8. Ind.—Newcastle Theatre Co. v. 
Ward, 104 N.E. 526, 67 Ind.App. 
473. 

K.J.—Fox V. Lynch, 64 A. 439, 71 N. 
J.Eq. 637. 

26 C.J. p 714 note 47. 

Substitute for woithless fixture 
A covenant to res tore the prem¬ 
ises in as good a state of repair as 
that in which he received them was 
held not to prevent the removal of 
a boiler and attachments thereto, 
substituted for another boiler on the 
premises at the time of the lease, 
which was worthless and couid not 
be repaired.—Mason v. Fenn, 13 111. 
525. 

8. U.S.—Brown v. Reno Electric 
Light & Power Co., C.C.Nev., 55 P. 
229. 

26 C.J. p 714 note 48. 
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10. Mich.—Murray v. Moross, 27 
Mich. 203. 

“This clause . . . required the 

tenant to leave on the premises all 
additions to the . . . building 

and all structures in the nature of 
trade fixtures which couid not be re¬ 
moved without injury to the build¬ 
ing.”—Delano v. Tennenh 244 P. 
273, 138 Wash. 39, 45 A-L.R. 766. 

11. U.S.—Brown v. Reno Electric 
Light & Power Co., C.C.Nev., 55 P. 
229. 

Mass.—Holbrook v. Chamberlin, 116 
Mass. 155, 17 Am.R. 146. 

12. Miss.—Perfcins v. Swank, 43 
Miss. 349. 

13. Cal.—Merritt v. Judd, 14 Cal. 59. 

14. CaL—^Bank of America Nat. 
Trust & Savings Ass'n v. New 
York Life Ins. Co., 61 P.2d 364, 16 
CalA.pp.2d 719, 

15. Cal.—Bank of America Nat. 
Trust & 'Savings Ass'n V. New 
York Life Ins. Co., supra. 

16. Pa.—Isman y. Hanscom, 66 A. 
329, 217 Pa. 133. 
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was held not to affect the tenant^s right to remove 
trade fixtures at the end of the extended term.^*^ 

That the lease provided for the purchase of the 
fixtures by the landlord at a valuation was regard- 
ed as not affecting the tenant’s right of removal if 
the landlord took no steps to effect the purchase.^^ 

Stipulations as to ^^hnprovements” A clause giv- 
ing to the lessor all “improvements” placed by the 
tenant on the premises has been regarded as includ- 
ing every addition, alteration, erection, or annexa- 
tion, made by the lessee, “improvements” being said 
to be a more comprehensive term than “fixtures.”^® 
However, the term “improvements” has also been 
treated as synonymous with ^‘fixtures/’20 

It has been said or held that to be an ‘‘improve- 
ment” the article must savor of the realty, 2 i and 
to be so attached as to become a part of the real- 
ty.-- Hence it does not include mere loose articles 
about the premises in no way attached to the free- 
hold.23 

It has been regarded as including,^^ and not in- 
cluding,25 trade fixtures. 

The word “improvements” may obviously be lim- 
ited in scope by other language of the instrumentis 

Stipulations as to '"fixturesJ' The word “fix¬ 
tures/' used in a stipulation providing for the same 
to go to the lessor on expiration of the term, does 
not ordinarily include articles not actually annexed 
to the soiLi*^ 


§ 15 

In a stipulation that the tenant shouid not re¬ 
move “any repairs, improvements, additions or fix¬ 
tures,” the word “fixtures” was held to apply only 
to permanent ameliorations, such as were covered 
by the other words used, and not to include trade 

fixtures.is 

Stipulated improvemenis by tenant. Unless qual- 
ified by other provisions,^^ a provision in the lease 
that the lessee shall make improvements of a cer- 
tain character is ordinarily construed as precluding 
him from removing them at the end of the term, it 
being presumed that such a provision is intended to 
benefit the lessor, and no such benefit accruing to 
him if the improvements are removable.iS 

''Erecfions" and ‘'additions.^' It has been held 
that a covenant by the lessee to deliver up at the 
end of the term “all future erections or additions” 
to or on the premises did not preclude the re¬ 
moval of trade fixtures, but was to be confined to 
new buildings erected, or old buildings added to, 
during the term.^i 

A provision that any addition or alteration to a 
certain frame building on the premises shouid be- 
long to the lessor was construed as not applying to 
a brick engine house, not connected with the build¬ 
ing except by belts and shafting, transmitting pow- 
er to machinery in the building.^2 

Alterations. Occasionally the word “alterations” 
is used in a stipulation of this character either by 
itself^S or in connection with “improvements” or 


23. ‘Wash.—Olympia Lodg’e No. 1, ‘ 28- 
F. & A, M. V. Keller, 252 P. 121, 142 
Wash. 93, 52 A.L..R. 795. 


17 . N.Y.—Howe’s Cave Ass’n v. 

Houck, 21 N.Y.S. 40, 66 Hun 205, 
affirmed 36 N.E. 740, 141 N.Y. 

606. 

18 . R.I.—Pawtucket Inst. for Sav. v. 
Almy, 13 R.I. 68. 

26 C.J. p 715 note 58. 

19 . Wash.—Olympia Lodge No. 1, 
P. & A. M. V. Keller, 252 P. 121, 
142 Wash. 93, 52 A.L.R. 795. 

26 C.J. p 715 note 65. 

20. N.J.—Ames v. Trenton Brewingr 
Co., 38 A. 858, 56 N.J.Eq. 309, af¬ 
firmed 45 A. 1090, 57 N.J.Eq. 347. 

26 C.J. p 716 note 66. 

21. Wash.—Olympia LfOdg’e No. 1, 
P. & A. M. V. Keller, 252 P. 121, 
142 Wash. 93, 52 A.L.R. 795. 

22. Minn.—Cohen v. Whitcomb, 170 
N.W. 851, 142 Minn. 20. 

N.J.—Ames v. Trenton Brewingr Co.. 
38 A. 858, 56 N.J.Eq. 309, affirmed 
45 A. 1090, 57 N.J.Eq. 347. 

Scenery in theater not attached 
held not within covenant as to alter¬ 
ations, additions, changres, or 'im- 
provemepts.—-Academy of Music Ca. 
V. Mishler, 17 Pa.Dist. 630. 

36 C.J.S.—50 


24. Wash.—Olympia Lodge No. 1, 
P. & A. M. V. Keller, supra. 

25. Ala.—^Walker v. Tiliis, 66 So. 
54, 188 Ala. 313, L.R.A.1915A 654. 

26. Mich.—Wright v. La May, 118 
N.W. 964, 155 Mich. 119. 

26 C.J. p 716 note 69. 

Permanent improvements ezc^t ma¬ 
chinery 

Under provision giving landlord 
permanent improvements except ma¬ 
chinery which lessee could remove, 
buildingrs and tracks go to lessor as 
part of realty.—Shipler v. Potomac 
Copper Co., 220 P. 1097, 69 Mont. 
86 . 

27. U.S.—Ex parte Morro-w, I>.C. 
Mass., 17 F.Cas.No.9,850, 1 Lowell 
386. 

Snbstantial attachment imnecessaxy 
*‘Pixtures attached to the realty” 
held to apply to articles not sub- 
stantially attached.—Shiels w Byrd, 
153 N.Y.a 728, 168 App.Div- 112. 
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Tenn.—Cubbins v. Ayres, 4 Lea 
329. 

26 C.J. p 715 note 64. 

29. Pa.—Hey v. Bniner, 61 Pa. 87. 
26 C.J. p 717 note 74 [c]. 

33. lowa.—Fletcher v. Kelly, 55 N. 
W. 474, 88 lowa 475, 21 L.R.A. 
347. 

26 C.J. p 716 note 74. 

3L Mass.—Holbrook v. Chamberlin, 
116 Mass. 155, 17 Am.R. 146. 
llynamos and other electrlcal ma¬ 
chinery used to fumish power for 
an electric light system extending to 
other buildings were not ”erections 
and additions” within a removal 
clause.—Liebe v. Nicolai, 48 P. 172, 
30 Or. 364. 

32. Mass.—Smith v. Whitney, 18 N. 
E. 229, 147 Mass. 479. 

33- Trade fixtures not Included 

Provision that lessee shouid not 
make alterations held to apply only 
to snbstantial alterations, and not 
to affect the tenanfs right to remove 
as a trade fixture an engine sub- 
stituted.—Andrews v. Bay Button 
Co.. 30 N.E. 831, 132 N.Y. 348. 



§ 15 

other words of the same general character.^^ 

Conditional clause. If the lease merely gives the 
fixtures to the landlord on the happening of a par- 
ticular contingency,^^ or merely a right to take them 
at a valuation named or to be named,^® he acquires, 
it seems, no title thereto until the contingency hap- 
pens or payment is made. A stipulation that the 
fixtures annexed by the tenant shall become the land- 
lord’s property in case the tenant makes default in 
the payment of rent has been regarded in equity as 
merely creating a lien for the rent on the fixtures^*^ 
while at law the landlord has been regarded as en- 
titled to take possession on the tenanfs default.^^ 

Title to articles during terni. When it is stipu- 
lated that articles or structures, ordinarily remov- 
able by the tenant, shall belong to the landlord on 
the expiration of the term, the latter, it seems, ac¬ 
quires a vested interest in such articles or stmc- 
tures immediately on their annexation,^^ which in- 
terest is capable of transfer.^^O However, it has been 


36 C.J.S. 

held that a tenant^s repudiation of the provision be- 
fore expiration of the term does not constitute a 
transfer of title to the landlord with a right of pos- 
session.^^ 

The tenant cannot remove the article before the 
expiration of the term,^ qj- he afifect the land- 
lord’s rights by undertaking to transfer the fixtures 

to a third person.^3 

The removal of things annexed or erected under 
such a stipulation has been regarded as waste,^^ 
but it has also been said that for such a removal the 
remedy is by action on the contract rather than by 
an action for waste.^^ 

The lessee is under no obligation in such a case 
to replace the fixture, for the benefit of the land¬ 
lord, if destroyed by fire.^® 

Although the tenant is precluded by his agree- 
ment from removing the fixture, he has an interest 
therein to the same extent as in the land itself, 
which is the subject of mortgage by him.^'^ 
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34 . N.Y.—Center v. Everard, 43 N. 

Y.S. 416, 19 Misc. 156. 

26 C.J. p 716 note 73. 

^‘Alteratious, improvements, and ad- 
ditious” 

(1) Terms “improvements, addi- 
tions or alterations” are of broad sig- 
nificance and include practically ev- 
ery change that can be made in 
premises and every chattel that can 
be installed therein.—Union Bldg. Co. 
of Pennsylvania v. Pennell, C.C.A. 
Pa., 78 F.2d 959. 

(2) Electric power and lighting ap- 
pliances installed by the tenant held 
not to be included in provision as to 
"alterations, improvements, and addi- 
tions.”—Lindsay v. Curtis Pub. Co., 
84 A. 783, 236 Pa. 229, 42 L.E.A..N. 
S., 546. 

Exceptions in stipulation 

(1) An exception of “movable fix¬ 
tures*’ in a stipulation giving the les- 
sor all alterations was held limited 
to such fixtures as are removable 
without injury to the realty.—Excel¬ 
sior Brewing Co. v. Smith, 110 N.Y. 
S. 8, 125 App.Div. 668, afiirmed 92 
N.E. 1084, 198 N.Y. 519. 

(2) An exception of ’‘movable fur- 
niture” in a clause giving the lessor 
“all alterations, additions, and im¬ 
provements” was held not to give 
the lessee dumb-waiters, wall decora- 
tions, ovens, toilet rooms, electric 
light apparatus, and inlaid floors.— 
Isman v. Hanscom, 66 A. 329, 217 Pa. 
133. 

Pipe organ 

Uease providing that alterations, 
additions, and changes, including 
stages erected a^nd electric wiring, 
should beoome realty did not include 
installation of pipe organ in theater. 

Conov^r V; Burns & Scbafter 


Amusement Co., 149 A. 66, 8 N.J. 
Misc. 118. 

35. Pa.—^Watts v. Lehman, 107 Pa. 
106—Lemar v. Miles, 4 Watts 330. 

36. N.Y.—Massachusetts Nat. Bank 
V. Shinn, 46 N.Y.S. 329, 18 App.Div. 
276, afflrmed 57 N.E. 611, 163 N.Y. 
360. 

Pa.—Seitzinger v. Marsden, 2 Pennyp. 
463. 

R.I.—Pawtucket Inst. for Sav. v, 
Almy, 13 R.I. 68. 

26 C.J, p 717 note 84. 

37. 111.—Rooney v. Crary, 8 Ill.App. 
329. 

N.Y.—Lewis v. Ocean Nav. & Pier 
Co., 26 N.E. 301, 125 N.Y. 341. 

38. N.C.—Stamps v. Cooley, 91 N.C. 
316. 

Estoppel 

Where the lease contained a clause 
mortgaging all buildings to be erect¬ 
ed by the lessee, to secure the rent, 
and, after the lease and the buildings 
erected by the lessee had been trans- 
ferred by the lessee to a third per- 
son, the lessor renewed the mort¬ 
gage, the lessor was regarded as es- 
topped to claim the buildings.—Plat- 
to V. Gettelman, 55 N.W. 167, 85 Wis. 
105. 

39. Mass.—Thrall v. Hili, 110 Mass. 
328. 

Va.—Roanoke Marble & Granite Co. 
V. Standard Gas & Oil Supply Co., 
154 S.E. 518, 521, 155 Va. 249, quot- 
ing Corpns Juris. 

40. Mass.—Thrall v. Hili, 110 Mass. 
328. 

41. Fla.—Demmon v. Millsom, 130 
So. 462, 100 Fla. 955. 

42. Va.—Roanoke Marble & Granite 
Co. V. Standard Gas & Oil Supply 
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Co., 154 S.E. 518, 521, 155 Va. 

249, quoting Corpxis Jtiris. 

26 C.J. p 717 note 77. 

Agreement construed as not prohibit- 
ing removal during term 

(1) A lease for a long term of 
years, providing that at the expira¬ 
tion of the term the lessee should 
surrender the premises “with all im¬ 
provements, additions and extensions 
without any compensation to be paid 
for said improvements, additions and 
extensions,” vested title only to such 
improvements as remained when the 
lease was terminated, and the lessee 
could remove trade fixtures while the 
lease remained in force.—In re Mon- 
tello Brick Works, D.C.Pa., 163 F. 
624, affirmed Montello Brick Co. v. 
Trexler, 167 P. 482, 93 C.C.A. 118. 

(2) Covenant by tenant to deliver 
up in good condition at end of term 
does not affect his right to remove 
fixtures belonging to the landlord 
during the term, provided he restores 
them by end of term.—Fox v. Lynch, 
64 A. 439, 71 N.J.Eq. 537. 

43 . N.C.—^Forbes v. Williams, 46 N. 
C. 393. 

Utah.—Podlech v. Phelan, 44 P. 838, 
13 Utah 333. 

44 . Va.—Roanoke Marble & Granite 
Co. V. Standard Gas & Oil Supply 
Co., 154 S.E. 518, 521, 155 Va. 249, 
quoting Corpns Jnris. 

26 C.J. p 717 note 79. 

45. Mass.—Wall v. Hinds, 4 Gray 
256, 64 Am.D. 64. 

26 C.J- p 717 note 80. 

46. 111.—Clemson v. Trammell, 34 
IlLApp. 414. 

N.H.—French v. Prescott, 61 N. 
H. 27. 
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§ 16. - In Favor of Third Persons 

Articles annexed to the realty but retaining their 
character as personalty by agreement may be mortgaged 
and sold as such. 

The articles or structures being, by virtue of the 
agreement, regarded as personalty distinet from the 
land, they may, it has been decided, be mortgaged 
and sold as such, so as to give to the mortgagee or 
purchaser a good title thereto as against the land- 
owner,^^ with. the same right of removal as the 
agreement accorded the original owner.^^ 

§ 17. - As against Third Persons in Gen¬ 

eral 

a. In general 

b. Statutory provisions affecting agree- 

ments 

a. In ^neral 

Innocent third persons without notice are usually not 
affected by agreements preserving the chattel character 
of articles annexed to the realty or conferring a right 
of removal with respect to such articles. 

Apart from statute, it is usually held or stated, 
as a general rule, that, although the parties may, as 


between themselves, agree that chattels to be an¬ 
nexed to realty shall remain personalty or be sub- 
ject to a right of removal, see supra §§ 12-15, such 
agreements cannot ordinarily affect the rights of 
innocent third persons without notice thereof,^® 
while, on the other hand, such agreements will bind 
third persons having actual or constructive notice 
thereof,^! provided the fixture can be removed 
without material injury to the realty.^^ 

b. Statntory Provisions Affecting Agreements 

For a conditional sales contract reserving title in 
the conditional vendor as to chattels to be annexed to 
the realty to be valid as against third persons, statutes 
in some Jurisdictions require the agreement to be filed 
or recorded in accord with their provisions^ or, in some 
instances, to be assented to by persons affected. 

Statutes exist in some jurisdictions which regu¬ 
late the rights of parties with respect to condition¬ 
al sales of articles to be annexed to real estate by 
providing for assent to, or the filing or recording 
of, such agreements as against third persons gener- 
ally or as against particular classes of persons 
specified.^^ While it has been held that the statute, 
not the law of fixtures, Controls the rights of the 
parties in situations covered thereby,^^ it has also 


4a U.S.—Glenn v. W. C. Mitchell 
Co.. C.C.A.N.D., 9 F.2d 599. 

26 C.J. p 681 note 61. 

49. AssigTiee of lease 

Assignee of lease, which treated 
improvements as personalty and pro¬ 
vided for lessee's removal thereof 
had right to remove property.—Glenn 
V. W. C. Mitchell Co., supra. 

50. Cal.—R. Barcroft & Sons Co. v. 
Cullen. 20 P.2d 665, 217 Cal. 708. 

Mo.—^Kelvinator St. Louis v. Schader, 
39 S.W.2d 385, 225 Mo.App. 479. 
Neb.—Swift Lumber & Puel Co. v. 
Elwanger, 256 N.W. 875, 127 Neb. 
740—Frost v. Schinkel, 238 N.W. 
659, 121 Neb. 784, 77 A.L.R. 1381. 
Or.—^Washbum v. Inter-Mountain 
Mining Co., 109 P. 382, 56 Or. 578, 
Ann.Cas.l912C 357. 

R.I.—Cohen v. General Motors Ac- 
ceptance Corporation, 152 A. 693, 51 
R.I. 153. 

Secret intent of parties immaterlal 

As to third persons who are not 
parties to agreement, the intent 
■which Controls is not a secret, hidden 
intent, but that manifested by the 
physical facts, giving due considera- 
tion to the status of party by whom 
the article has been installed.—Bell 
“V. Bank of Perris, 125 P.2d 829, 52 
Oal.App.‘2d 66. 

Effect of constructive severance 
against third persons see infra § 
21 . 

51. Cal.—Oroville-Wyandotte Irr. 

Dist. V. Ford, 118 P.2d 340, 47 Cal. 
App.2d 531. 


Or.—Mattechek v. Pugh, 55 P.2d 730, 
153 Or. 1. 

Wash.—King v. Blickfeldt, 191 P. 748, 
111 Wash. 508. 

Agreement reserving title lackiiig 
111.—First Union Trust & Savings 
Bank v. Stolof, 2 N.E.2d 383, 285 
111.App. 583. 

52. Ga.—Farrell v. Atlanta Gas 
Light Co., '5 S.E.2d 607, 61 Ga. 
App. 18, afBxmed Atlanta Gas- 
iLight Co. V. Farrell, 9 S.B.2d 625, 
190 Ga. 437. 

53. Pa.—Ridgway Dynamo & En¬ 
gine Co. V. Werdler, 135 A. 216, 
287 Pa. 358. 

Effect of statutes 
As to Subsequent purchasers or 
mortgagees see infra | 18. 

As to Prior mortgagee see infra § 
19. 

As to Others see infra § 20. 

Striet cozLstmction and ohservance 
of statute required.—Greene v. Elk- 
ins, 235 N.Y.S, 438, 134 Misc, 118. 
Constraction as a whnle 
N.T.—Paragon Plumbing Supply 
Corporation v. Umansky Plumbing 
& Heating Co., 9 N.T.S.2d 639, 170 
Misc. 428. 

Statute as to chattels generally 

inapplicable to chattels becoming fix¬ 
tures.—Beloit Iron Works v. Lock- 
hart, 144 A. 283, 294 Pa. 376. 

Statute inapplicable to lease of 
fixture so as to require recording 
thereunder,—nWestem Machlnery Co. 
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V. Graetz, 108 P.2d 711, 42 Cal.App. 
2d 296. 

Proper recording protects vendor 
Pa.—Ridgway Dynamo & Engine Co. 

V. Werder, 135 A. 216, 287 Pa. 358. 

54. N.J.—Bank of America Nat. 
Ass’n V, La Reine Hotel Corpora¬ 
tion, 156 A. 28, 108 N.J.Eq. 567. 
Wis.—Myhre v. Michigan Silo Co., 
265 N.W. 703, 220 Wis. 593—Peo- 
ple*s Savings & Trust Co. v. Mun- 
sert, 249 N.W. >527, 212 Wis. 449, 
88 A.L.R. 1306, rehearing denied 
250 N.W. 385, 212 Wis. 449, 88 A. 
L.R. 1306. 

Statute stands by itself 

N.J.—General Motors Acceptance 
Corporation v. Smith, 127 A. 179, 
101 N.J.Law 154—Bank of Ameri¬ 
ca Nat. Ass’n v. La Reine Hotel 
Corporation, 156 A. 28, 108 N.J.Eq. 
567. 

Slements controlling 

(1) Law relating to conditional 
sales alters general rule that intent 
determined whether chattels affixed 
to realty became fixtures.—Crown v. 
Regna Const. Co., 146 A. 346, 104 
N.J.Eq. 469, affirmed, Err. & App., 
150 A. 918. 

(2) Under statute, neither inten- 
tion with which chattel is annexed to 
realty nor use to which chattel is 
appropriated determines efficacy of 
conditional sales agreement, but test 
is whether detachment will material- 
ly injure freehold.—Bank of America 
Nat. Ass'n v. La Reine Hotel Corpo¬ 
ration, 156 A. 28, 108 N.J.Eq. 567. 
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been held that the basic law of fixtures has not been 
changed by stich a statute,at least with respect 
to matters not coming within its purview,^^ the 
law of fixtures being merely restricted in its appli- 
cation.^7 

The theory or purpose of these statutes is to af- 
ford protection to persons dealing with the realty 
to which articles sold conditionally are attached as 
well as to conditional sellers who comply with the 
requirements of the statutes. 

Where particular dasses of third persons are af- 
forded protection by the statute, filing or recording 
thereunder is essentiai or effective only as to per¬ 


sons Corning within the classes designated.^® 

Nature of arficle annexcd as factor, The protec¬ 
tion accorded by some of the statutes applies only 
to such chattels as, but for the agreement, wouid 
become part of the realty.®^ 

A further distinction is made under some of the 
statutes, such as the Uniform Conditional Sales Act 
§ 7, between fixtures which cannot be removed with- 
out material injury to the freehold and those which 
can be so removed. Assent of the persons interest- 
ed is essentiai to protect the conditional seller in the 
former case,^^ while appropriate filing or recording 
is necessary in the latter case.®^ 


statute iu derogatioa of common law 

The statute concerning- condition¬ 
al sales of chattels attached, or to 
be attached, to realty and regulating 
the filing- and effect of conditional 
sales contracts is an enactment in 
derogation of the common law in so 
far as it purports to fix by contract 
the character of fixtures annexed to 
realty.—Land Title Bank & Trust Co. 
V. Stout, 14 A.2d 282, 339 Pa. -302. 
TTuiform >Couditioxi.al Sales Act axtd 
authorlties reviewed 
Wis.—People’s Savings & Trust Co. 
V. Munsert, 249 N.W. 527, 212 Wis. 
449, 88 A.L..R. 1306, rehearing de- 
nied 250 N.W. 385, 212 Wis. 449, 
88 A.-L.R. 1306. 

55. N.J.—Bank of America Nat. 
Ass’n V. La Reine Hotel Corpora¬ 
tion, 156 A. 28, 108 N.J.Eq. 56 7. 

58. N.J.—Farmers* Nat. Bank of 
Sussex, N. J. V. Salmon, 178 A. 635, 
118 N.J.Eq. 241. 

Statute inapplicahle where rights 
of conditional seller not involved.—= 
Parmers' Nat. Bank of Sussex, N. J. 
V. Salmon, supra. 

57. N.J.—Bank of America Nat. 
Ass*n V. La Reine Hotel Corpora¬ 
tion, 156 A. 28, 108 N.J.Eq. 567. 
Material iujury to freehold is de- 

termined by law of fixtures.—Bank 
of America Nat. Ass'n v. La Reine 
Hotel Corporation, supra. 

58. U.S.—In re Brownsville Brewing 
Co., C.C.A.Pa., 117 F.2d 463. 

N.T.—Kohler Co. v. Brasun, 164 N.E. 
31, 249 N.T. 224, reversing 226 N. 
T.S. 60, 222 App.Div. 338, reversing 
219 N.Y.S. 432, 128 Misc. 507— 

Prudential Ins. Co. of America v. 
Estates of OotsWold, Limited, 17 
N.T.S.2d 302. 

Oi^—Miller v. McCarthy, 36 P.2d 346, 
148 Or. 310. 

ITotice as purpose 

Only purpose of statute, requiring 
conditional seller of goods affixed to 
realty to record statement describing 
realty to retain title against sUbse- 
quent purchasers thereof, was to; 
give actual or constructive uotice 


to such purchasers.—Public Service 
Electric Gas Co. v. Sanford, 161 A. 
507, 10 N.J.Misc. 885. 

Couditloual sales protected 

One of purposes of statute defin- 
ing rights of parties to property con¬ 
ditionally sold and attached to real¬ 
ty is to protect conditional sales, 
not to thwart or prevent them.— 
People's Savings & Trust Co. v. Mun¬ 
sert, 249 N.W. 527, 212 Wis. 449. SS 
A-L.R. 1306, rehearing denied 250 
N.W. 385, 212 Wis. 449, 88 A.L.R. 
1306. 

Ixmoceut purchasers and encnm- 
braucers 

N.T.—Edward Ermold Co. v. Chemi¬ 
cal Bank & Trust Co., 14 N.T.S.2d 
424. 

Or.—Miller v. McCarthy, 36 P.2d 346, 
148 Or. 310. 

59. U.S.—In re St. Mark's Hospital 
of New York City, C.C.A.N.Y., 59 
F.2d 1001—Staude Mfg. Co. v. 
Wolfe, C.aA.Pa., 17 P.2d 907. 

N.Y.—Russ Soda Fountain Co. v, 
Desind, 268 N.Y.S. 452, 150 Misc. 
568. 

Rights of trustee in bankruptcy of 
conditional vendee see Bankruptcy 
§ 191- 

60. U.S.—In re St. Mark’s Hospital 
of New York City, C.C.A.N.Y., 59 
P.2d 1001. 

N.Y.—Chasnov v. Mariane Holding 
Co., 244 N.Y.S. 455, 137 Misc. 332. 

Q-as rauges do not come within 
this category.—Orbon Stove Co. v. 
Schroeder, 271 N.Y.S. 242, 241 App. 
Div- 832. 

Pipe orgau, built into a building 
constructed so as to provide suitable 
space expres^y for it. which cannot 
easily be moved at will copies with¬ 
in terms of statute.—In re St. Mark's 
Hospital of New York City, C.C.A. 
N.Y., 59 P.2d 1001. 

Soda fouu-tain ‘not within statute. 
—In re Banos, D.C.Pa., 8 F.2d 95. 

Refrigerating plaut whose machin- 
eiw could he unbolted from founda- 
tion held not “fixtures” within stat¬ 


ute.—In re Lloyd, D.C.Pa., 6 F.Supp. 
'514. 

61. Del.—Power Mfg. Co. v. Bailey, 
131 A. 696, 3 W.W.Harr. 129. 

N.J.—B & O Radio v. Prudential 
Ins. Co. of America, 184 A. 208, 116 
N.J.Law 301—Smyth Sales Corpo¬ 
ration v. Norfolk Building & Loan 
Ass'n, 184 A. 204, 116 N.J.Law 

293, 111 A.L.R. '357—Future Build¬ 
ing & Loan Ass'n v. Mazzocchi, 152 
A. 776, 107 N.J.Eq. 422—Mugler 
Auto Pit Co. V. Tide Water Oil 
Co., 185 A. 542, 14 N.J.Misc. 471. 
N.Y.—Metropolitan Stone Works v. 
Probel Holding Corporation, 227 N. 
Y.S. 414, 131 Misc. 519. 

Filing alone insufflclent 
N.J.—Smyth Sales Corporation v. 
Norfolk Building & Loan Ass*n, 
184 A. 204, 116 N.J.'Law 293, 111 
A.L.R. 357. 

Anyoue not assenting pro-fcected 

Uniform Conditional Sales Act 
makes reservation of title to property 
affixed to realty in conditional sales 
contract void as against anyone 
not expressly assenting thereto, and 
not merely in actions by or against 
such persons.—^Power Mfg. Co. v. 
Bailey, Del., 131 A- 696, 3 W.W.Harr., 
129. 

U.S.—Medical Tower Corpora¬ 
tion V. Otis Elevator Co., C.C.A. 
Pa., ‘104 F.2d 133, reversing, D.C., 
Otis Elevator Co. v. Arey-Hauser 
Co., 22 F.Supp. 4—In re St. Mark^s 
Hospital of New York City, C.C.A. 
N.Y., 59 F.2d 1001. 

N.J.—Layne-New York Co. v. Presi- 
dent Hotel Co., 165 A. 89, 11 N.J. 
Misc. 155, affirmed 168 A. 442, 111 
N.J.Law 338. 

N.T.—Paragon Plumbing & Supply 
Corporation v- Umansky Plumbing 
& Heating- Co., 9 N.Y.S.2d 639, 170 
Misc. 428. 

Wis.—Brunswick - Balke - Collender 
Co. V. Franzke-Schiffman Realty 
Co., 248 N.W. 178, 211 Wis. 659. 
Butts and hinges holding doors to 
building.—G. Goldberg & Sons v. 
Weisberg-Goldman Corporation, 262 
N.Y.S. 99, 146 Misc. 7*20, ' affirmed 
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Placc of filing or recording. Filing- is generally 
required to be in the manner in which, and at the 
place where, deeds affecting the realty are recorded 
or registered.®^ 

What constitufes material injury to freehold. 
Under these statiites the important consideration is 
whether the fixture can be removed without mate¬ 
rial injury to the freehold.®'^ In construing '"mate- 
rial injury to the freehold/’ as used in the Uniform 


§ 17 

Conditional Sales Act § 7, the courts have held it 
in one sense to mean physical injury,while in an- 
other sense, injury to the institution of which the 
structure, to which the chattel is attached, is a 
part.®® In the latter sense, some courts have held 
that there is such an injury as to chattels which 
have become part of a structure if severance will 
prevent the structure from being used for the pur- 
poses for which it was erected or to which it has 
been adapted,^*^ 


255 N.Y.S. 95S, 959, 235 App.Div. 

717, affirmed in part and reversed 
in part on other grounds, 184 N.E. 
147, 260 N.Y. 690, modified and 

amended in part on other grounds 
185 N.E. 727, 261 N.Y. o3o. 

Assent hy owner insufficient to 
bind subsequent purchaser or mort- 
gagee.—Smyth Sales Corporation v, 
Norfolk Building & Loan Ass'n, 184 
A. 204, 116 N.J.Law 293. j 

Piling in accord -«itlL statute ren- 
ders the reservation of title valid.— 
Modern Security -Co. of Philadelphia 
v*. Thwaites, 246 N.Y.S. 405, r38 Misc. 
469, reversing 242 N.Y.S. 594, 137 
Misc. ■ 485, and affirmed 252 N.Y.S. 
930, 234 App.Div. 671—Metropolitan 
Stone Works v. Probel Holding Cor¬ 
poration, 227 N.Y.S. 414, 131 Misc. 
519. 

63. County wliere realty located 
N.Y.—Lightolier Co. v. Del Mar Club 
Holding Co., 262 N.Y.S. 32, 237 
App.Div. 432, reversing 259 N.Y.S, 
97, 144 Misc. 876, and affirmed 189 
N.E. 711, 263 N.Y. 588. 
filing as ordinary conditional sale 
insuficient 

Under Uniform Conditional Sales 
Act, conditional seller of fixtures 
should not get protection by filing 
contract with ordinary conditional 
sale contracts and making a record 
similar to that made in the case of 
chattel mortgages.—In re Browns- 
ville Brewing Co., C.C.A.Pa., 117 F.2d 
463. 

Description of realty 

(1) Where neither the statement 
accompanying flled contract, nor the 
contract, nor statement of reflling 
accurately described the realty by 
Street or Street numbers, the filing 
was invalid.—In re Brownsville 
Brewing Co.,^ supra. 

(2) Where statement of reflling of 
contract for conditional sale of fix¬ 
tures contained a fuller description 
than that contained in original state¬ 
ment and contract, but description 
mefely aijded one correct Street des- 
^nation to prior incorrect designa- 
tions, and where three years had 
elapfsed at time of reflling since the 
original sale, and a state receiver- 
ship had superseded buyer in opera- 
tion of its business, insufficiency of 
original filing was not cured by the 


reflling.—In re Brownsville Brewing 
Co., supra, 

(3) The filing of an agreement 
showing conditional sale of bottling 
machine to brewing company at des- 
ignated Pennsylvania town in which 
brewery had been erected in five 
buildings on three contiguous parcels 
of land, each of which was encum- 
bered with a separate mortgage, did 
not comply with statute providing 
for filing of contract with statement 
briefly describing realty.—In re 
Tough Brewing Co., D.C.Pa., 27 F. 
Supp. 729. 

Time of filing 

Filing under the Pennsylvania 
statute must be within reasonable 
time from the sale and delivery of 
the fixtures.—In re Brownsville 
Brewing Co., C.C.A.Pa., 117 P.2d 463. 

64. N.J.—Independent .®tna Sprink- 

ler Corporation v. Morris, 175 A- 

102 , 114 N.J.Law 23. 

N.Y.—Metropolitan Stone Works v. 

Probel Holding Corporation, 227 

N.Y.S. 414, 131 Misc. 519. 
“Pireehold” defined 

The Word “freehold," as used in 
the act, refers to the freehold as 
of the time as of which the inquiry 
is made. It may mean before or aft- 
er annexation according as the iden- 
tlty of the chattel is lost or not.— 
Bank of America Nat. Ass'n v. L»a 
Reine Hotel Corporation, 156 A. 28, 
108 N.J.Eq. 567. 

Efficacy of conditdonal sales cou- 
tract is determined by whether fix¬ 
ture is removahie without material 
injury to freehold,—Bank of America 
Nat. Ass'n v. L»a Reine Hotel Corpo¬ 
ration, supra.. 

Electric refrigerator held severable 
without injury to freehold.—Minett 
V. Durnherr, 2^8 N.Y.S. 448,^ 135 Misc. 
259. , 

Elevator system detachable with¬ 
out mfiterial injury.—^Harvard 
Financial Corporation v. Greenblatt 
Const. Co., 184 N.E. 748, 261 N.Y. 169, 
reversing 258 N.Y.S. 993, 236 App. 
Div. 742, and motion denied 185 N.E. 
796, 261 ‘NT. 694. 

Finishing hardware «ud lock sets 
detachable without material injury 
I to freehold.—G. Goldberg & Sons v. 
Weisberg-Goldman Corporation, 262 
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N.Y.S. 99, 14$ Misc. 720, affirmed 255 
N.Y.S. 958, 959, 235 App.Div. 717, af¬ 
firmed in part and reversed in part 
on other grounds, 184 NE. 147, 260 
N.Y. 690, amended on other grounds 
185 N.E. 727, 261 NY. 535. 

Heatiug system 

Heating system whose removal 
would merely leave holes is remova- 
ble without material injury to free¬ 
hold.—Modern Security Co. of Phil¬ 
adelphia V. Thwaites, 246 N.Y.S. 405, 
138 Misc. 469, reversing 242 N.Y.S. 
594, 137 Misc. 485, and affirmed 252 
N.Y.S. 930, 234 App.Div. 671. 

Soles 

The fact that holes would be left 
by removal of the fixture is not by 
itself sufficient to constitute it a fix¬ 
ture not removable without material 
injury to the freehold.—Modern Se¬ 
curity Co. of Philadelphia v. 
Thwaites, supra. 

Water pompiiig macMnery remov¬ 
able without material injury to free¬ 
hold.—Treat V. Newell, 294 P. 273, 
37 Ariz. 290. 

Materiality of injury to freehold as 
considered in right»? of prior mort- 
gagee see infra § 19. 

65^ N.J.—Russ Distributing Corpo¬ 
ration V. Dichtman, 166 A. 513, 111 
NJ.Liaw 21—MacLeod v. Walter J. 
Satterthwait, Inc., 157 A. 670, 109 
NJ.Eq. 414, affirmed 166 A. 163, 
113 NJ.Eq. 238, following Domes- 
tio Electric Co. v. Mezzaluna, 162 
A. 722, 109 N.J.Law 574—Future 
Building & Loan Ass’n v. Mazzoc- 
chi, 152 A. 776, 107 N.J.Eq. 422. 

6 S. N.J,—Russ Distributing Corpo¬ 
ration v. Lichtman, 166 A. 51‘3, 111 
N.J.Law 21—MacLeod v. Walter J. 
Satterthwait, Inc, 157 A. 670, 109 
NJ.Eq. 414, affirmed 166 A. 163, 
113 N.J.Eq. 238, following Domes- 
, tic Electric Co. v. Mezzaluna, 162 
A. 722, 109 N.J.Law 574—^Future 
Building & Loan Asshi v. Mazzoc- 
chi, 152 A. 776, 107 N.J.Eq. 422. 

&Z, N.J.—Domestic Electric Co., 
Inc., V. Mezzaluna, 162 A 722, 109 
NJ-Law 574. 

“When a chattel which, clearly, is 
permanently essential to the com- 
pleteness of a structure, having re- 
gard to the character of that struc¬ 
ture and the functioning of it fn the 
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Material injury to the freehold has also been con- 
strued to mean material injury to the operating 
piant, and as not confined to injury to the physical 
structure of the building.^S 

Other courts, however, on the theory that the 
law of conditional sales rather than the law of fix- 
tures governs, hold that by material injury to the 
freehold is meant a physical injury to the realty, 
and not an injury which would prevent the func- 
tioning or operation of the building or plant.69 

§ 18. - As against Subsequent Purchaser 

or Mortgagee of Land 

a. In general 

b. With notice 

c. Without notice 

d. What constitutes notice 

e. Statutory provisions affecting agree- 

ments 

a. In Greneral 

The agreement between the sefler and purchaser of a 
chattel to be annexed to the realty is not in itself de- 
terminative of the character of the article as a fixture 
as against a subsequent purchaser or mortgagee of the 
realty. 


It has been said that in determining whether or 
not an article installed in a building becomes a 
fixture or remains personalty as to a subsequent 
purchaser or mortgagee of the real estate, the agree¬ 
ment between the seller of the article and the pur¬ 
chaser thereof plays no part, it may however, as 
discussed in the following subdivisions of this sec- 
tion have a determinative effect as to parties 

charged with notice.'^^ 

b. With Notice 

Apart from statute, an agreement between the par- 
tiesj preserving the character of articles to be annexed 
to realty or giving a right of removal with respect there- 
to, is valid as against a subsequent purchaser or mort¬ 
gagee of the realty with notice, at least as to chatteis 
which are removable without material injury to the 
freehold, 

Apart from statute, the authorities are generally 
in accord that an agreement preserving the charac¬ 
ter of a chattel to be annexed to realty, or confer- 
ring a right of removal with respect thereto, pre- 
vails as against a subsequent purchaser or mortga¬ 
gee of the realty who has notice, actual or construc¬ 
tive, of the agreement,'^^ where, or provided, it is 
sometimes held, the chattel can be removed without 


Tise for which it was ohviously de- 
signed, is actually, purposely, and 
lawfully affixed to and into the 
structure, it becomes a part of the 
realty; and if the severance of it 
will prevent the structure from be- 
ing used for the purposes for which 
it was erected or for which it has 
been adapted, then the article is not 
severable without material injury to 
the freehold within the meaning of 
the Uniform Conditional 
Sales Act.”—Smyth Sales Corpora¬ 
tion V. Norfolk Building & Loan 
Ass’n, 184 A. 204, 116 N.J.Law 293, 
111 A.L.R. 293. 

l^ubricating pit in fllling station 
N.J.—Mugler Auto Pit Co. v. Tide 
Water Oil Co., 185 A. 542, 14 N.J. 
Misc. 471. 

Refrigerating system in apartment 
honse 

N.J.—B & O Radio v. Prudential Ins. 
Co. of America, 184 A. 208, 116 
N.JjLaw 301—Russ Distributing 
Corporation v. Lichtman, 166 A. 
513, 111 N.J.Law 21—MacLeod v. 
Walter J. Satterthwait, Inc., 157 
A. 670, 109 N.J.Eq. 414, affirmed 
166 A. 163, 113 N.J.Eq. 238, fol¬ 
lowing Domestic Electric Co., Inc., 
V. Mezzaluna, 162 A. 722, 109 N.J. 
Law 574. 

Tact that chattel is integral part 
of common piant does not prevent it 
from being removable without ma¬ 
terial injury to freehold.—Bank of 
America NaL Ass'n v. La Reine Ho- 


tel Corporation, 156 A. 28, 108 N.J. 
Eq. 567. 

68. U.S.—Medical Tower Corpora¬ 
tion V- Otis Elevator Co., C.C.A. 
Pa., 104 F.2d 133, reversing, D.C., 
Otis Elevator Co. v. Arey-Hauser 
Co., 22 P.Supp. 4. 

Pa.—^Holland Furnace Co. v. Suzik, 
180 A. 38, 118 PaSuper. 405. 
Elevators in tali office building are 
flxtures in this category.—Medical 
Towers Corporation v. Otis Elevator 
Co., C.C.A.Pa., 104 F.2d 13'3, revers¬ 
ing, D.C., Otis Elevator Co. v. Arey- 
Hauser Co., 22 F.Supp. 4. 

Part of operating piant 

Statute, providing that goods to be 
affixed to realty cannot become part 
of realty or freehold to which they 
are attached or of any operating 
piant of which they may form part 
if contract with statement describ- 
ing realty is ffied in office of pro- 
thonotary, extended to conditional 
vendors right to reclaim their goods 
in manufacturing plants if statutory 
requirements were observed by them. 
—In re Tough Brewing Co., D.C.Pa., 
27 P.Supp. 729. 

€d, Wis.—Myhre v. Michigan Silo 
Co., 265 N.W. 703, 220 Wis. '593. 
I^w of conditional sales, not law 
of fiztures, determines meaning.— 
Myhre v. Michigan Silo Co., supra. 

Test of removability of goods sold 
under conditional sales contract and 
affixed to realty is “material injury 
to freehold,” not whether goods are 1 
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essential to functioning of piant or 
building.—People’s Savings & Trust 
Co. V. Munsert, 249 N.W. 527, 212 
Wis. 449, 88 A.L.R. 1306, rehearing 
denied 250 N.W. 385, 212 Wis. 449, 
88 A.L.R. 1306. 

Institntion role disapproved 
Wis.—People's Savings & Trust Co. 

V. Munsert, supra. 

70. Mo.—Glueck & Co. v. Powell, 61 

S.W.2d 406, 227 Mo.App. 1226. 

Effect of constructive severance as 
against subsequent purchaser or 
mortgagee see infra § 21. 

71. Cal.—Nead v. Specimen Hili 
Mining Co., App., 126 P.2d 450— 
Hammel Radiator Corporation v. 
Mortgage Guarantee Co., 18 P.2d 
993, 129 Cal.App. 468—P, J. Freier- 
muth Co. V. Paustino, 7 P.2d 370, 
120 Cal.App. 136. 

Fla.—Burbridge v. Therrell, 148 So. 
204, 110 Fla. 6, followed in 154 So. 
926, 114 Fla. 772. 

Ga.—International Clay Machinery 
Co. V. Moultrie Banking Co., 129 
S.E. 877, 879, 34 Ga.App. 396, citing 

Corpus Juris. 

111.—^National Bank of Republic of 
Chicago V. Wells-Jackson Corpora¬ 
tion, 193 N.E. 215, 358 111. 356, 98 
A.LuR. 618, reversing 272 Ill.App. 
561. 

Mass.—^Lawrenson v. Worcester 
Lunch Car & Carriage Mfg. Co., 15 
N.E.2d 978, '300 Mass. 543. 

Mo.—Holtgreve v. Sobolewski, 31 S, 

W. 2d 993, 326 Mo. 412—Cox v. Mc- 
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material injtiry to the freehold or the tiseftilness of 
the chattel.'^^ This nile has been applied as against 
purchasers at a judicial sale.'^3 

The purchaser of the land with notice, however, 
does not take subject to the agreement, it has been 
held, if his vendor was, without notice thereof,74 
applying the generally recognized nile, discussed in 
the C.J.S. titie Vendor and Purchaser § 360, also 
66 C.J. p 1188 note 58, to the effect that a purchaser 
with notice of an outstanding titie or interest is 


protected if his vendor acquired titie without no¬ 
tice. 

c. Without Notice 

Ordinarlly and apari from statute, an agreement 
preserving the character of an article to be annexed to 
the realty, which wouid otherwise be a fixture, or glvfng 
a right of removal with respect thereto, is not effective 
against a subsequent purchaser or mortgagee of the 
realty without notice. 

Except as to chattels which retain their character 
as personalty apart from any agreement,it is 


Kinney, 258 S.W. 445, 212 Mo.App. 
522. 

K.D.—Kittelson v. Collette, 240 N.W. 
920, 61 N.D. 768—Newell v. Mc- 
Murray, 201 N.W. 845, 847, 51 N. 
D. 901, citing Corpus Juris. 

Or.—Kennedy v. City of Hood River, 
259 P. 911, 122 Or. 531. 

Pa.—M. P. Moller, Inc., v, Mainker, 
171 A. 476, 314 Pa. 314. 

S.C.—Lane v. Bell Lumber Co., 115 
S.E. 207, 122 S.C. 140—Liddell Co. 
V. Cork, 113 S.E. 327, 329, 120 S.C. 
481, 23 A.L.R. 800, quoting Corpus 
Juris. 

Tex.—Grossman v. Jones, Civ.App., 
157 S.W.2d 448, error refused— 
Edwards v. Thannisch, Civ.App., 
254 S.W. 523. 

Utah.—^Workman v. Henrie, 266 P. 
1033, 1035, 71 Utah 400, 58 A.L.R. 
1346, citing Corpus Jtiris. 

26 C.J. p 681 note 66. 

Agreemeut as to appraisal of fixture 
immaterial 

WTiere owner of house and sepa¬ 
rate owner of lot on which house 
stood agreed that when latter sold 
his lot appraisers should be chosen, 
and the value of the house as deter- 
mined by them should be paid to the 
owner of the house, the fact that 
appraisers were not chosen prior to 
sale of lot to defendant with notice 
did not affect the houseowner's 
rights in the house.—Edwards v, 
Thannisch, Tex. Civ.App., 254 S.W. 
623. 
nease 

Tenant's rigrht of removal under 
lease may be asserted against sub¬ 
sequent purchaser or mortgagee with 
notice.—M. P. Moller, Inc., v. Main¬ 
ker, 171 A. 476, 314 Pa. 314—26 C.J, 
p 718 note 10. 

Purchaser at void tax sale 

Chattel mortgagee could subject 
mortgaged soda fountain to mort- 
ga^e, where purchaser at tax sale 
and at realty foreclosure sale ac¬ 
quired no titie to fountain, and his 
transferees knew of such fact at 
time of transfer.—Liquid Carbonic 
Corporation v. Crow, 148 So. 442, 177 
La. 379. 

72. 111.—^National Bank of Republic 

of Chicago v. Wells-Jackson Cor¬ 
poration, 193 N.E. 215, 358 IlL 356, 


98 A.L.R. 618, reversing 272 111. 
App. 561. 

Minn.—North Shore Co. v. Broman, 
247 N.W. 505, 188 Minn. 433. 

Okl.—Potts V. Biggs & Co., 54 P.2d 
341, 176 Okl. 96. 

Agreemeut betweeu landlord and 
teuaut 

Or.—General Petroleum Corporation 
of California v. Schefter, 16 P.2d 
645, 141 Or. 349. 

Xbeuewal mortgagee party to agfree- 
meut 

Refrigeration equipment purchased 
under conditional sales contract pro- 
viding that it should be considered 
as personalty, and placed in mort¬ 
gaged building after mortgage had 
been purchased by plaintiff but be- 
fore giving of renewal mortgage, 
was held not subject to renewal 
mortgage where plaintiff acquiesced 
in agreement that renewal mortgage 
should not cover refrigeration Sys¬ 
tem, which consisted of articles 
which could be installed in any 
building and easily removed there- 
from without damage thereto.—Hali 
V. Woody, 69 P.2d 379, 180 Okl. 370. 
Zmmovahles by destiuation. 

Chattel mortgage covering mules, 
agricultural implements, and farm 
equipment, made mortgageable by 
statute, was held valid as against 
subsequent farm mortgage, although 
movables described were “immova- 
ble by destination” because of their 
dedication by owner to service of his 
land, since effect of execution and 
recordation of chattel mortgage was 
to deimmobilize movables.—Bank of 
White Castle v. Clark, 159 So. 409, 
181 La. 30-3. 

73. Ga.—International Clay Machin- 
ery Co. v. Moultrie Banking Co., 
129 S.E. 877, 879, 34 Ga.App. 396, 
citing Corpus Juris. 

26 C.J. p 681 note 67. 

74. N.J.—Oil City Boiler Works v. 
New Jersey Water, etc., Co., 79 A- 
451, 81 N.J.Law 491. 

Yt, —^Powers v. Dennison, 30 Vt. 752. 

75^ Ga.—Empire Cotton Oil Co, v. 
Continental Gin Co., 93 S.E. 625, 
20 Ga.App. 16. 

Test 

As to purchaser without notice, 
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whether machine placed in building 
is real estate or personal property 
depends on external indications.— 
Cohen v. General Motors Acceptance 
Corporation, 152 A. 693, 51 R.I. 153. 
Xiauudry maohine 

Sheriff’s sale under subsequent 
mortgage did not pass titie to laun- 
dry machinery leased to mortgagor 
and not part of real estate.—^Ameri¬ 
can Laundry Machinery Co. v. Min- 
ers’ Trust Co. of Nanticoke, 161 A- 
306, 307 Pa. 395. 

Besideuce orgau 

Installation of residence pipe or- 
gan was held not to create deceit- 
ful appearance, so as to deprive con¬ 
ditional seller of organ under un- 
recorded contract from right to re¬ 
move organ as against subsequent 
purchasers of residence.—M. P. Mol- 
! ler, Inc., v. Wiison, 63 P.2d ^18, 8 
Cal.2d 31. 

Scales 

Platform scales, installed partly 
on mortgaged real estate by Corpora¬ 
tion occupying part of building on 
mortgaged property, retained char¬ 
acter as personal property as be- 
tween mortgagee of real estate and 
buyer of scales.—Sweet v. Lease, 
280 P. 742, 154 Wash. 25. 

Uurecorded couditioiial sale or cbat- 
tel mortgage 

(1) Contract of conditional sale 
of chattel was held to protect seller 
against subsequent purchasers or en- 
cumbrances of realty, even though 
contract was not recorded, if chat¬ 
tel retained its original character 
as personalty.—M. P. Moller, Inc., v. 
Wiison, 63 P.2d 818, 8 Cal.2d ’31. 

(2) Fact that mortgage of machin¬ 
ery not fixtures was unrecorded 
gives purchaser of realty under sub¬ 
sequent trust deed no lien on ma¬ 
chinery.—Elk Mfg. Co. v. Oitizens’ 
Nat. Bank of Abilene, Tex.Civ.App., 
18 S.W.2d 747, reversed, on other 
grounds, Citizens Nat. Bank of Abi- 
lene v. Elk Mfg. Co., Com.App., 29 
S.W.2d 1062. 

(3) Where buyer agreed that chat¬ 
tels acquired by conditional sale 
should not be permanently attached 
to realty, buyer"s successor as own¬ 
er of the realty could not repudiate 
agreement and prevent removal 
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generally held, apart from statute, that a subsequent , of tbe agreement is fiot affected thereby,'?® provid- 
purchaser or mortgagee of the land without notice ] ed a valuable consideration was given for the inter- 


thereof, if removable without injury 
to the realty.—Manufacturers’ Build- 
ing & lioan Ass’n of Newark v. Pub¬ 
lic Service Electric & Gas Oo., 150 
A, 196, 106 N.J.Eq. 6S. 
aigrlit of remoral under leas© 

Record showing that lease author- 
ized lessee to sublease land to Unit¬ 
ed States for airport, that sublease 
subsequently executed authorized 
United States to erect and remove 
necessary buildings and attachments, 
and that United States occupied the 
airport under sublease for a number 
of years, disclosed intention of par¬ 
ties that airplane hangar constructed 
by the United States should be re¬ 
movable, and hence United States 
had right to remove the hangar as 
against purchasers of the realty at 
mortgage foreclosure sale, even 
though the hangar was bolted to 
concrete piers which were attached 
to the realty, no question of notice 
arising, however.—U. S. v. Swaney, 
D.C.Pa., 30 F.Supp. 946. 

76, Cal,—^Western Machinery Co. v. 
Graetz. lOS P.2d 711, 42 Cal.App.2d 
296—Patch v. Mortgage Guaran- 
tee Co., 14 P.2d 856, 126 Cal App. 
563—Peninsula Burner & Oil Co. 
V. McCaw, 3 P.2d 40, 116 Cal. App. 
569—Bell V. Mortgage Guarantee 
Co., 292 P. 660, 109 Cal.App. 203. 
I/el.—Atlantic Reftning Co. v. Pein- 
berg, 112 A. 685, 1 W.W.Harr. 183. 
Pia.—Burbridge v. Therrell, 14S So. 
204, 110 Fla- 6, followed in 154 So- 
926, 114 Fla. 772. 

Ga,—La«ch v. Columbus Heating & 
Ventilatlng Co., 163 S.E. 486, 174 
Ga. 6 IS, answers conformed to 
164 S.E. 211, 45 Ga.App. 200. 

Idaho.—^Anglo-American Mill Co. v. 
Community Mill Co., 240 P. 446, 
4^7, 41 Idaho 561, citing Corpus 
Turis. 

Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Co., 25 N.E. 
2(1 444, 216 Ind. 573—J. H. Day Co. 
V. Public Sav. Ins. Co. of America, 
151 N.E. 361, 364, 85 Ind.App. 78, 
citing Corpus Juris, 
lo.wa.—Hooven, Owens, Rentschler 
Co. V. City of Atlantic, 144 N.W. 
635, 163 lowa 380. 

Ean.—St. Marys Mach. Co. v. lola 
Mill & Elevator Co., 155 P. 1077, 
97 Kan. 464. 

Mass-^—Murphy Door Bed Co. v. New 
jEngland Bond & Mortgage Co., 176 
NE. 802, 276 Mass. 93. 

M^csihL—Wbod Hydraulic Hoist & Body 
Cb. V. Norton, 267 N.W. 836, 269 
Mich. 341. 

Mowr-Crlueck & Co. v. Powell, 61 S.W. 
2d 40^* 408. 227 Mo.App. 1226, dt- 
ing Corpus Juris—Francis v. Gar- 
uer, App., 66 S.W.2d 158—Kelvina- 
tor St. Louis v. Schader, 39 S-W. 
2d 386, 225 Mo.App. 479. 


Mont.—Schraucfc v. Beck, 234 P. 477, 
72 Mont. 606. 

Ohio.—Holland Furnace Co. v. Trum- 
bull Savings & Uoan Co., 19 N.E.2d 
273, 135 Ohio St 48—XXth Cen- 
tury Heating & Ventilating Co. v. 
Home Owners' Loan Corporation, 
10 NE.2d 229. 56 Ohio App. 188, 
appeal dismissed XXth Century 
Heating & Ventilating Co. v. Faz- 
ckas, 9 N.E.2d 2, 132 Ohio St 476 
—Connecticut Mut Life Ins. Co. 
V. Bowe, 187 N.E. 195, 45 Ohio App. 
347. 

Okl.—Kapsemalis v. Doughlas, 61 P. 

2d 211, 177 Okl. 522. 

Or.—Metropolitan Life Ins. Co. v. 

Kimball, 94 P.2d 1101, 163 Or. 31. 
Pa.—Diamond v. Butler, 17 Pa.Dist. 
& Co. 183. 

S.C.—Liddell Co. v. Cork, 113 S.E. 
327, 329, 120 S.C. 481, 23 A.L.R. 800, 
citing Corpus Juris. 

Tenn.—tV. J. Savage & Co. v. May- 
field, 11 S.W.2d 855, 157 Tenn. 676 
—McLean v. McLean Stone Co., 84 
S.W.2d 1046, 19 Tenn.App. 249. 

Tex.—Grossman v. Jones, Civ.App., 
157 S.W.2d 448, error refused— 
Texas Power & Light Co. v. Ma- 
lone, Civ.App., 42 S.W.2d 845, error 
dismissed. 

Utah.—Saunders v. Kidman, 284 P- 
997, 75 Utah 303. 

Wash.—King v. Blickfeldt, 191 P. 748, 
111 Wa.sh. 748. 

Wis.—Anglo American Mill Co. v. 
Wisconsin Hydro Electric Co., 207 
N.W. 276, 189 Wis. 120. 

26 C.J. p 681 note 70. 

Keasous for rule 

(1) “The reason for the rule is 

that an integral part of the consid¬ 
eration paid by the purchaser was 
on the faith of the chattel . . . 

being a fixture, as it appeared to be, 
and that he wouid be prejudiced by 
the severance of the chattel from 
the freehold."—Industrial Bank of 
Richmond v. Holland Furnace Co., 
153 S.E. 309, 310, 109 W.Va. 176. 

(2) “This rule is based on the fact 
that the subsequent incumbrancer 
has been misled by the fact that the 
conditional vendor has permitted 
the chattels to become attached to 
the realty so as to have ostensibly 
become a part thereof.”—Dauch v. 
Ginsburg, 6 P.2d 952, 964, 214 Cal. 
540. 

(3) “The reason for the rule has 
been stated to be based on two 
grounds. The first is that the seller, 
voluntarily placing personal property 
in the possession and control of hib 
vendee with knowledge that it wouid 
be affiXed to the land if put to the 
use for which it is designed, is pre- 
sumed to have agreed that it should 
he or might be converted into realty. 
The second reason is that wbere one 
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of two innocent persons must suffer, 
he should bear the loss who caused 
the deceitful appearances.”—Penin¬ 
sula Burner & Oil Co. v. McCaw, 3 
P.2d 40, 41, 116 Cal.App. 569. 

Oral reserratiou 

As against bona fide purchaser 
from grantee, an oral exception of 
fixture between grantor and grantee 
is a nullity.—Muir v. Jones, 31 P. 
646, 23 Or. 332, 19 L.R.A. 441. 

Bona fide purchaser without notice 

(1) Bona fide purchaser of realty 
without notice of recorded contract 
reserving title to bathroom fixtures 
acquired title to fixtures. 

Ga.—Skinner v. Stewart Plumbing 
Co., 155 S.E. 97, 42 Ga.App. 42. 
N.J.—James Leo Co. v. Jersey City 
Bili Posting Co., 73 A. 1046, 78 N. 
J.Law 150. 

(2) Mortgagee purchasing realty at 
his own foreclosure sale is not bona 
fide purchaser.—Mallory v. Agee, 147 
So. 881, 226 Ala. 596, 88 A.L.R. 1107. 

(3) Mortgagee as purchaser at his 
own sale, under power of sale gener¬ 
ally see the C.J.S. title Mortgages 
§ 594, also 41 C.J. p 1009 notes 78, 
79. 

Agreement recordable 

Where personalty, designed for 
such purpose, is affixed to realty, it 
is brought under operation of laws 
for recording contracts affecting real¬ 
ty.—Bell V. Mortgage Guarantee Co., 
292 P. 660. 109 CaLApp. 203. 

Chattel morigag*© not refiled 
Okl.—Continental Gin Co. v. Sims, 
229 P. 818, 103 Okl. 191. 

Purchaser at foreclosure sale 

(1) A purchaser at a foreclosure 
sale is held to be within the pro- 
tection of the rule. 

Ohio.—Holland Furnace Co. v. Trum- 
bull Savings & Loan Co., 19 N.E. 
2d 273, 135 Ohio St. 48—Concrete 
Silo Co. V. Warstler, 198 N.E. 189, 
50 Ohio App. 334. 

Tenn.—^W. J. Savage & Co. v. May- 
field, 11 S.W.2d 855, 167 Tenn, 676. 

(2) This is not so as to a secured 
creditor purchasing- the realty for 
a nominal sum at his own foreclosure 
sale.—Industrial Bank of Richmond 
V. Holland Furnace Co., 153 S.E. 309, 
109 W.Va. 176. 

Right of removal under lease 

Purchasers without notice are un- 
affected by an agreement made be¬ 
tween the owner of the chattel apd 
a lessee of the land for whose bene¬ 
fit the articles were annexed. 

U.S.—Luria Bros. & Co. v. Central R. 
Co. of New Jersey, C.C.A.N.J., 113 
F.2d 78. 

Mo.-^Francis t. Gamer, App., 56 S- 
W.2d 158. 

26 C.J, p 681 note 79 [bl. 



36 C.J.S. 


mXTVEES 


§ 18 


est in the land,'^'^ a view which is based, in some of 
the cases, and to some extent, on the theory that 
the beneficiary under the agreement consented to 
the annexation of the article to the land, or had rea- 
son to know that such annexation would be made, 
and thereby aided in clothing the vendor or mortga- 
gor of the land with the apparent titleJ^ Howev- 
er, there are some early cases which have stated the 
rule to be that, apart from statute requiring filing 
or recording of the agreement, a subsequent pur- 
chaser or mgrtgagee cannot claim the articles an- 
nexed, although ignorant of the agreement by which 

they were to retain their personal characterJ^ 

«_ 

Cbattels necess^ry to operatioa of 
macliinery attaclied to realty are 
within protection of rule.—J. H. Day 
Co. V. Public Sav. Ins. Co. of Amer¬ 
ica, 151 N.E. 361, 85 Ind.App. 78, 
permanent building^ pass to ven- 
dee of land without knowledge that 
buildings belong to another.—Bur- 
bridsre v. Therrell, 148 So. 204, 110 
Fla. 6, followed in 154 So. 926, 114 
Fla. 772. 

Personalty losingf indlvidnal charac- 
tsristics 

U-S.—Ritchey v. Southern Gem Coal 
Corporation, D.C.Bl., 12 F.2d 605. 

ltig'htlng’ piant housed in wooden 
frame house, engine and generator 
being bolted to concrete base, was 
held "‘flxture” so that chartei mort- 
gage on p’ant, not complying with 
recording statute, created no lien, as 
against innocent purchaser of realty. 

—Schumann v. Jenkins, Tex.Civ.App., 

40 S.’W.2d 214, error refused. 

Befrigerating system installed in 
apartment house under conditional 
sales contract was held to pass to 
innocent purchaser of apartment 
house without notice.—Cohen v. Gen¬ 
eral Motors Acceptance Corporation, 

152 A. 693, 51 R.I. 153. 

Corpns Juris gnoted as stating 
sound rule.—Citizens' Nat. Bank of 
Abilene w. Elk Mfg. Co., Tex.Com. 

App., 29 S.W.2d 1062, 1067, reversing 
Elk Mfg. Co. V. Citizens' Nat. Bank | 
of Abilene, Civ.App., 18 S.W.2d 747. i 

77. Mortgage for preexlsting deht | 
is not for a valuable consjderation 
and hence is subject to conditional 
sales agreement. 

Idaho.—Anglo-American Mill Co. v. 

Community Mill Co., 240 P, 446, 

41 Idaho 561. 

Wash.—Cherry v. Arthur, 32 P. 744, 

5 Wash. 787. 

Voluntary transfer not protected. 

—Southern California Hardwood & 

Mfg. Co. V. Borton, 183 P. 1022, 46 
CaLApp. 524. 

Ta. Cai.-T-Peninsula Bumer & Dii 


d. Wiiat Constitntes Notice 

Timely actual notice or knowledge of the agreement 
or of such Information with respect thereto as imposes 
a duty of making inquiry is usualiy required to render 
the agreement effective against a subsequent purchaser 
or mortgagee of the realty. Certain puWic records of the 
agreement sometimes constitutes. sufficient notice. 

For an agreement preserving the character of 
the chattel or conferring a right of removal to be 
effective as against a subsequent purchaser or mort¬ 
gagee of the realty, he usualiy must have either ac¬ 
tual notice or knowledge of the agreement or rights 
thereunder, or such reliable Information with re¬ 
spect thereto as to impose on him a duty of making 
inquiry,^^ if such notice or knowledge is obtained 

chaser as bearing on issue whether 
gin elevator belonged to vendor.— 
Continental Gin Co. v. Clement, 4 S. 
W.2d 901, 176 Ark- 864. 

(3) Where mortgagee received 
mortgage subsequent to mortgagoPs 
agreement with tenant that tenant 
at termination of tenancy might re¬ 
move sheds and fencing placed by 
him upon premises, tenant was en- 
titled to remove such fixtures as 
against claim of mortgagee which 
failed to make inquiry conceming 
that matter.—Penn Mut. Life Ins. 
Co. V. Kimble, 272 N.W. 231. 132 
Neb. 408. 

Acceptance of chattel mortgage 

Purchaser of land who accepted 
chattel mortgage from a former pur¬ 
chaser of the land to whom it was 
sold under a conditional sale was 
held to be charged with notice that 
it was to be regarded as personalty 
and hence took subject to the condi¬ 
tional sale.—Lansing Iron & EJngine 
Works V. Wilbur, 69 N.W. 667, 111 
Mich. 413, explained in Wickes v. 
Hili, 73 N.W. 375, 115 Mich. 333. 
Zustallation hy t^oaut 

Notice that articles were installed 
by tenant under lease held to charge 
purchaser with notice that the arti¬ 
cles were possibly removable by the 
tenant as trade fixtures, and so with 
notice that they belonged to the con¬ 
ditional vendor from whom they were 
bought by such tenant.—Marker v. 
Williams, 179 P- 735, 39 Cal.App. 674. 

Occnpancy of huilding 

(1) That one licensed to erect a 
huilding on anothePs land is in occu- 
pation of such huilding has been re¬ 
garded as not constituting nOtice of 
his claim of title to the huilding. 
Conn.—Prince v. Case, 10 Conn. 375, 

27 Am.D. 675. 

Mo.—^Dunscott Land Co. v. Brewer, 
App., 252 S.W. 979, 980. 

Vt.—Powers v. Dennison, 30 Vt. 752. 

(2) “Defendanrs possession would 
convey notice of his right of occu- 
pancy, just as the possession of a 
tenant would. convey notice of his 


Co. V. MeCaw, 3 P.2d 40. 116 Cal. 
App. 569. 

S.G.—Liddell Co. v. Cork, 113 S.E. 
327, 329, 120 S.C. 481, 23 A.L.R- 
800, citing Corpus Juris. 

Tex.—Citizens' Nat. Bank of Abilene 

V. Elk Mfg. Co., Com.App., 29 S. 

W. 2d 1062, 1067, quoting Corpus 
Juris, and reversing Elk Mfg. Co. 
V. Citizens’ Nat. of Abilene, Civ. 
App., 18 S.W.2d 747. 

26 C.J. p 682 note 71. 
presumption of agreement 

Seller under conditional sales con¬ 
tract, delivering personalty designed 
for being affixed to land, is presumed 
to have agreed that it may be con- 
verted into real property.—Bell v. 
Mortgage Guarantee Co., 292 P. 
660, 109 CalApp. 203. 

Bailment with option to purchase 
Company perraitting electric refrig¬ 
erator, delivered by it to apartment 
building owner as bailee with option 
to purchase, to remain in building, 
apparently as fixture, after exeeu- 
tion of warranty and trust deeds of 
realty without notice to grantee and 
mortgagee of such delivery, cannot 
say in bailor’s replevin suit that it 
is not fixture.—Glueek & Co. v. Pow- 
ell, 61 S.W.2d 406, 227 Mo.App. 1226. 

79 . Ala—^W. T. Adams Mach. Co- 
v. Interstate Bldg. & Loan Ass'n, 
24 So. 857, 119 Ala 97. 

26 C.J, p 682 note 72. 

80. Del.—^Atlahtic Reflning Ca v. 
Feinberg, 112 A. 685, 1 W.W.Harr. 

. 18 ^. 

Mo.—'Dunscott Land Co. v. Brewer, 
App., 252 S.W. 979. 

Duty to inquire generally 

(1) Purchaser at foreclosure sale 
of land had duty to inquire regard- 
ing piachinje attached to cernent biock 
which would disclose that maohine 
was chatt^ conditionaliy sold and 
not fixture.—Catlin v* C. K Rosen- 
baum Machinery Ca, 22 S.W-2d 906, 
180 739. 

, (2) Purchaser of real estate, with- 
*uut inquiry, held not innocent pnr- 
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prior to the purchase or mortgag-e of the realty.^^ 

Chattel mortgage or conditional sales records. 
Apart from statutes dealing with the filing or re» 
cording of chattel mortgages or conditional sales 
involving fixtures, the proper filing or recording of 
such instruments under statutes covering chattels 
generally has sometimes been held to be sufficient 
to charge the subsequent purchaser or mortgagee of 
the realty with constructive notice thereof,^^ but it 
has also been held that such filing or recording is 
insufficient to constitute notice, usually because the 
purchaser or mortgagee of the realty has been con- 
sidered to be under no obligation to search the rec- 
ords of chattel mortgages or conditional sales in 
order to discover whether any article annexed to 
the land was subjected to a mortgage lien before 
its annexation.^3 A distinction is sometimes made 


between chattels which do not necessarily become 
merged with the realty by incorporation therewith 
and which are susceptible of retaining their char¬ 
acter as personalty, and those which become inte- 
grated with the realty or are incapable of removal 
without material injury to the realty, such filing or 
recording being held to be constructive notice as to 
the former,but not as to the latter.^® 

In any state, it seems that one who purchases or 
takes a mortgage of a chattel which is subsequent- 
ly annexed to land is charged with notice of a pri¬ 
or chattel mortgage by the record thereof.S® 
Record in land records. In some States the agree- 
ment for removal, if properly acknowledged, would 
be capable of record among the land records, and 
if it specifically refers to the land a subsequent pur¬ 
chaser would be afifected with notice thereof,^^ 


rig-ht of occupancy; but there it 
would stop. His possession would 
not be notice of a right to remove 
or put a purchaser upon inquiry as to 
that question, because such a right 
does not, ipso facto, go with a right 
of occupancy, but depends upon a 
separate agreement in no way con- 
nected with the possession of the 
building or the title to the land.”— 
Dunscott Land Co. v. Brewer, supra. 

Operation of telegraph line 

The fact that a telegraph line on 
a railroad right of way was being 
operated by a telegraph company was 
sufficient notice of the claim of such 
company to the line.—^Western Un¬ 
ion Tei. Co. V. Burlington & S. W. R. 
Co., C.C.Iowa, 11 F. 1, 3 McCrary 130. 

Aecital is. deed 

Under a statute requiring inquiry 
to be made under certain circum- 
stances, recital in deed obligating 
purchaser to pay notes due for refrig- 
eration equipment held notice of 
claim to subsequent purchaser of 
realty.—Shippen v. Georgia Power 
Co., 155 S.E. 268, 172 Ga. 913. 

81. M^otlce Just before foreclosure 
sale, but after execution of the mort¬ 
gage or deed, is insufficient.—Glueck 
& Co. V. Powell. 61 S.W.2d 406, 227 
Mo.App. 1226. 

82, Ga.—Lasch v. Columbus Heating 
& Ventilating Co., 163 S.E. 486, 174 
Ga. 618, in efCect overruling Skin- 
ner v. Stewart Plumbing Co., 155 
S.E. 97, 42 Ga.App. 42, and an- 
swers conformed to 164 S.E. 211, 45 
Ga.App. 200—Colonial Hili Co. v. 
Moncrief Furnace Co., 158 S.E. 343, 
43 G^a.App. 204—International Clay 
Machinery Co. v. Moultrie Banking 
Co., 129 S.E. 877, 34 Ga.App. 396. 

Okl,—Continental Gin Co. v. Sims, 
229 P. 818, 103 Okl. 191. 

26 G.J. p 683 note 80, p. 684 note 83.; 


Striet compliasce with statute nec- 
essary 

Mo.—Grinnell Co. v. Farm & Home 
Savings & Loan Ass’n, 75 S.W.2d 
409. 

83. lowa.—Bringholffi v. Munzenmai- 
er, 20 lowa 513. 

Mo.—Kelvinator St. Louis v. Schader, 
39 S.W.2d 385, 225 Mo.App. 479. 
Ohio.—Holland Furnace Co. v. Trum- 
i bull Savings & Loan Co., 19 N.E.2d 
273, 135 Ohio St. 48—XXth Century 
Heating & Ventilating Co. v. Home 
Owners' Loan Corporation, 10 N.E. 
2d 229, 56 Ohio App, 188, appeal 
dismissed XXth Century Heating & 
Ventilating Co. v. Fazckas, 9 N.E. 
2d 2, 132 Ohio St. 476. 

Tex.—Murray Co. v. Kandolph, Civ. 

App., 174 S.W. 825. 

26 C.J. p 683 note 81, p 684 note 85. 
Realty tities not aSected by such 
records 

Ohio.—Holland Furnace Co. v. Trum- 
bull Savings & Loan Co., 19 N.E. 
2d 273, 135 Ohio St. 48. 

84. Md.—^Abramson v. W. W. Penn 
& Co., 143 A. 795, 156 Md. 186, 73 
A.L.R. 742. 

S.C.—Liddell Co. v. Cork, 113 S.E. 
327, 120 S.C. 481, 23 A.L.K. 800. 

So on finding in favor of the con¬ 
ditional vendor as against a purchas¬ 
er at a foreclosure, it was stated 
that the place of recording was im- 
material, the determining factor be¬ 
ing the character of the property.— 
Standard Motors Pinance Co. v. 
Weaver, 153 S.E. 861, 199 N.C. 178. 
Reason for mle 

^'The presence of such fixtures in 
quantity should put a prospective 
purchaser of the land upon inquiry as 
to their history. Instruments cov¬ 
ering property of that character, even 
if separately recorded pursuant to 
the express provisions of the statute 
in the chattel mortgage book, cannot 
be said to be instruments which are 
not', in the line of tho title of the 
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[ real estate to which such property 
may be annexed as fixtures.”—Lid¬ 
dell Co. V. Cork, 113 S.E. 327, 330, 
120 S.C. 481. 

SaCortgage of bnildings 

The assignee of a duly recorded 
mortgage on two houses subsequent- 
ly moved to mortgagoFs lots to 
which it was understood, at the time 
of the execution of the mortgage, 
they were to be moved, such agree¬ 
ment being recited in the mortgage, 
was entitled to foreclosure against a 
subsequent purchaser of the lots, at 
least as to the houses.—Doyle v. Lytle 
Inv. Co., lowa, 184 N.W. 721. 

85. Ga.—Lasch v. Columbus Heating 
& Ventilating Co., 163 S.E. 486, 174 
Ga. 61 S, answers conformed to 164 
S.E. 211, 45 Ga.App. 200—Interna¬ 
tional Clay Machinery Co. v. Moul¬ 
trie Banking Co., 129 S.R 877, 34 
Ga.App. 396. 

Md.—^Abramson v. W. W. Penn & Co., 
156 Md. 186, 143 A. 795, 73 A.L.R. 
742. 

Apparently contra statement 

Ga.—Shippen v. Georgia Power Co., 
159 S.E. 268, 172 Ga. 913. 

Identity of chattel mu st be re- 
tained and chattel be capable of Iden¬ 
tification.—International Clay Ma¬ 
chinery Co. V. Moultrie Banking Co., 
129 S.E. 877, 34 Ga.App. 396. 

86 . lowa.—Snowden v. Craig, 26 
lowa 156, 9 6 Am.D. 125. 

N.Y.—Rowland v. West, 17 N.T.S. 
330, 62 Hun 583. 

A lease which ezpressly creates a 
lien on fixtures which may be an¬ 
nexed to the land leased should be 
recorded as a chattel mortgage. 

111.—Joliet First Nat. Bank v. Adam, 
28 N.E. 955, 138 111. 483. 

Mich.—Lake Superior Ship Canal 
Railway & Iron Co. v. MeCann, 48 
N.W. 692, 86 Mich. 106. 

87. Kan.—Rowland v. Anderson, 6 
P. 255, 33 Kan. 264, 52 Am.R. 529. 
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statutes in some jurisdictions expressly so provid- 
e. Statutory Provisions Affectiog Agreements 

Some statutes expressly provide for filing or record- 
ing in accord with their provisions to render a conditional 
sales agreement involving articles to be attached to the 
realty effective as against subsequent purchasers or 
mortgagees of the realty. 

Under the statutes in effect in some jurisdictions. 


a reservation of title or right of removal in a con¬ 
ditional sale contract with respect to chattels to be 
attached or affixed to the realty is void as to subse¬ 
quent purchasers or mortgagees for value without 
notice unless the sales contract is properly filed or 
recorded in accord with the statute in the place 
where deeds affecting the realty would be record- 
ed.^^ Filing or recording in accord with the stat¬ 
ute will protect the conditional vendor as against 


S.C.—Lane v. Bell Bumber Co., 115 S. 

E. 207, 122 S.C. 140. 

Ijease of fizture 

Where mining machinery leased 
under written rental agreement was 
to be attached to land and would be- 
come part of realty but for provi¬ 
sions of lease, rental agreement was 
within scope of statute authorizing 
recording of any “instrument affect¬ 
ing title to or possession of real 
property.”—estern Machinery Co. 
V. Graetz, 108 P.2d 711, 42 Cal.App. 
2d 296. 

Reservation in recorded deed 

Recorded deed containing excep- 
tion and reservation as to fixtures 
was notice to subsequent purchaser 
of grantor's interest in fixtures.— 
Kennedy v. City of Hood River, 259 
P. 911, 122 Or. 531. 

Bffect of nonrecordation 

Where lease of persona! property 
to be attached to realty was un- 
recorded, although it could have been 
recorded under the statute, fact of 
nonrecordation would not of itself 
be a defense to a bona fide encum- 
brancer as would be the situation 
were a conditional sales contract 
involved, but proof of the existence 
of notice would stili be necessary.— 
Western Machinery Co. v. Graetz, 108 
P.2d 711, 42 Cal.App.2d 296. 

88. XxL Texas 

(1) Under the Texas statute an in- 
strument reserving title or confer- 
ring a lien on machinery or other 
manufactured articles susceptible of 
being attached to realty in such 
manner as to become fixtures, record¬ 
ed in the county where the realty 
is located in such manner as the 
statute specifies, constitutes notice 
which protects such reservation or 
lien.—Texas Power & Light Co. v. 
Malone, Civ.App., 42 S.W.2d 845, er¬ 
ror dismissed. 

(2) Thereunder a record of chat- 
tel mortgage not describing realty 
to which mortgaged machinery was 
attached was not notice to subse¬ 
quent purchasers or mortgagees of 
realty.—Texas Power & Light Co. v. 
Malone, supra—Schumann v. Jenkins, 
Civ.App., 40 S.W.2d 214, error re- 
fused- 

(3) The statute has no application 
to property remaining personal.— 


Cave V. Talley Co., Civ.App., 298 
S.W. 912. 

89. U.S.—In re Brownsville Brewing 
Co., C.C.A.Pa., 117 F.2d 463. 

Mass.—Gar Wood Industries v. Co- 
lonial Homes, 24 N.E.2d 767, 305 
Mass. 41, 126 A.L.R. 591—Auto¬ 
matic Sprinkler Corporation of 
America v. Rosen, 156 N.E. 693, 259 
Mass. 319. 

N.J.—Layne New York Co. v. Presi- 
dent Hotel Co., 168 A. 442, 111 
N.J.Law 338, affirming 165 A. 89, 
11 N.J.Misc. 155. 

N.Y.—Kohler Co. v. Brasun, 164 N.E. 
31, 249 N.Y. 224, reversing 226 N. 
Y.S. 60, 222 App.Div. 338, revers¬ 
ing 219 N.Y.S. 432, 128 Misc. 507 
—Horowitz V. Welt, 229 N.Y.S. 519. 
224 App.Div. 37—Cohen v. 1165 
Fulton Ave. Corporation, 226 N.Y. 
S. 209, 222 App.Div. 378, aflSrmed 
166 N.E. 792, 251 N.Y. 24, reargu- 
ment denied 170 N.E. 149, 252 N. 
Y. 576—G. Goldberg & Sons v. 
Weisberg-Goldman Corporation, 262 
N.Y.S. 99, 146 Misc. 720, afifirmed 
255 N.Y.S. 958, 959, 235 App.Div. 
717, afilrmed in part and reversed 
in part on other grounds 184 N.E. 
147, 260 N.Y. 690, modified and 

amended on other grounds 185 N.E. 
727, 261 N.Y. 535—Greene v. El- 
kins, 235 N.Y.S. 438, 134 Misc. 118. 
Or.—Metropolitan Life Ins. Co. v. 

Kimball, 94 P.2d 1101, 163 Or. 31. 
Wis.—Brunswick-Balke-Collender Co. 
V. Franzke-Schiffman Realty Co., 
248 N.W. 178, 211 Wis. 659— 

Schmidt v. Carrol, 231 N.W. 181, 
201 Wis. 631. 

Mortgagee as pxirchaser under stat¬ 
ute applicable to “purchaser.” 

N.J.—Crown v. Regna Const. Co., 146 
A. 346, 104 N.J.Eq. 469, affirmed, 
Err. & App., 150 A. 918. 

N.Y.—Harvard Financial Corporation 
V. Greenblatt Const. Co., 184 N.E. 
748, 261 N.Y. 169, reversing 258 N. 
Y.S. 993, 236 App.Div. 742, motion 
denied 185 N.E. 796, 261 N.Y. 694. 
Wis.—^American Laundry Machinery 
Co. V. Larson, 257 N.W. 608, 217 
Wis. 208. 

“Purchaser'^ and “mortgagee” in 
such statute mean a subsequent pur¬ 
chaser and a subsequent encumbranc- 
er.—Miller v. McCarthy, 36 P.2d 346, 
148 Or. 310. 

Purchaser at mortgage foreolosure 
(1) Purchaser at mortgage foreclo- 
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I sure sale is protected by failure td 
i file under the statute. 

Mass.—Sacks v. McKane, 183 N.E. 
140, 281 Mass. 11. 

N.J.—Pflieger v. Holland Furnace Co., 
174 A. 720, 114 N.J.Law 43. 

N.Y.—Curry v. Geier Const Co., 234 
N.Y.S. 59, 225 App.Div. 498—G. 

Goldberg & Sons v. Gilet Bldg. 
Corporation, 237 N.Y.S. 258, 135 
Misc, 158. 

(2) Purchaser at mortgage fore- 
closure sale was held to be within 
protection of statute even though 
mortgage preceded installation of 
fixture and even though purchaser 
was also the mortgagee.—Voss v. 
Melrose Bond & Mortgage Corpora¬ 
tion, 288 N.Y.S. 576, 160 Misc. 30. 

(3> Purchaser on foreclosure of 
seoond mortgage obtained no greater 
right to chattels annexed to prem- 
ises than second mortgagee had.— 
Chasnov v. Mariane Holding Co., 
244 N.Y.S. 455, 137 Misc. 332, 

Purchaser at laud contract fore¬ 
closure is within protection of stat¬ 
ute.—Kohler Co. v. Brasun, 164 N.E. 
31, 249 N.Y. 224, reversing 226 N.Y. 
S. 60, 222 App.Div. 338, reversing 
219 N.Y.S. 432, 128 Misc. 507. 
Purchaser from mortgagee 

Purchaser from mortgagee of real¬ 
ty to which personalty sold under 
conditional sales agreement had be¬ 
come affixed held subsequent purchas¬ 
er for value and entitled to such per¬ 
sonalty as against conditional seller 
who had failed to comply with re¬ 
cording statute notwithstanding 
mortgagee had not relied on such per¬ 
sonalty in taking mortgage.—Capital 
Motion Picture Supply Corporation 
V. Mapes-Bergen Amusements, 187 A. 
161, 117 N.J.Law 185. 

Sasbseg.uent advances 

(1) Subsequent advances by a pri¬ 
or mortgagee have been protected. 
N.J.—Mississippi Valley Trust Co. 
V. Cosmopolitan Club, 162 A. 396, 
111 N.J.Eq. 277. 

N.Y.—Central Chandelier Co. v. Irv- 
ing Trust Co., 182 N.E. 10, 259 N. 
Y. 343, reversing 251 N.Y.S. 1012, 
234 App.Div. 669, and motion denied 
184 N.E. 94, 260 N.Y. 564—Chasnov 
V. Mariane Holding Co., 244 N.Y.S. 
455, 137 Misc. 332—G. Goldberg & 
Sons V. Gilet Bldg. Corporation, 237 
N.Y.S. 258, 135 Misc. 158—Pruden¬ 
tial Ins. Co. of America v, Estates 
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subsequent purchasers or mortgagees,^^ even if 
without actual notice or knowledge of the seller’s 
rights.^i On the other hand, siibsequent purchas¬ 
ers or mortgagees who have actual notice or knowl¬ 
edge of the conditional seller's rights prior to ac- 
quiring their interest in the realty are not protect- 
ed by the seller’s failure to file under the statute.^^ 

Nature of article annexcd as factor, The pro- 


tection of the statute as to both the vendor and sub¬ 
sequent purchaser or mortgagee is accorded only 
with respect to chattels coming within the terms 
of the statute.^3 Under statutes, such as Uniform 
Conditional Sales Act § 7, the protection accorded 
either to the conditional vendor or the subsequent 
purchaser of the realty is only as to chattels which 
but for the agreement would become fixtures when 
affixed to the realty,9“^ if severable without material 


of Cotswold, Limited, 17 JSr.T,S.2d 

302. 

26 C.J. p 686 note 6. 

(2) However, it has been held that 
a building loan mortgage given be- 
fore ranges were purchased by mort- 
gagor did not give mortgagee priority 
over conditional seller, although final 
advances on mortgage were made aft- 
er ranges were installed and before 
conditional sales agreement was filed. 
—New York Title & Mortgage Co. v. 
Mapark Holding Corporation, 258 N. 
Y.S. 378, 236 App.Div. 219. 

Second mortg^ee suboidinathog 
mortgage to first mortgage 

Second mortgagee did not become 
purchaser without notice of fixtures 
delivered after mortgage was record- 
ed, by subordinating his mortgage 
to the installments advanced by the j 
first mortgagee.—Chasnov v. Mariane 
Holding Co., 244 N.Y.S. 455, 137 Misc. 
332. 

Purchaser at foreclosure sale as cus- 
todiau of fixtures 

Purchaser at foreclosure sale of 
second mortgage, not acquiring title 
to refrigerators annexed to realty 
is a custodian for the first mortgagee 
and may not permit removal thereof 
by conditional seller without being 
liable for waste to first mortgagee 
acquiring title, so that he is not lia¬ 
ble in conversion to conditional sell¬ 
er.—Chasnov v. Mariane Holding Co., 
244 N.Y.S. 455. 137 Misc. 332. 

Sale to contractor included 

Law requiring conditional sales 
contract to be filed before goods were 
affixed to realty applied to sale of 
goods to contractor.—Crown v. Reg¬ 
na Const. Co., 146 A. 346, 104 N.J. 
Eq. 469, affirmed, Err. & App., 150 A. 
918. 

Tmstee under deed of trust to hid 
in mortgnged estate at foreclosure 
sale did not become “purchaser'" 
within statute providing that condi¬ 
tional sales of personal property to 
be attached to realty so as to become 
fixtures should be void as to any pur¬ 
chaser or mortgagee of real property 
if memorandum of sale has not been 
filed.—Miller v. MeCarthy, 36 P.2d 
346, 148 Or. 310. 

Sffect as to unrecorded mortgage of 

ilsuod.' , 

Seller removing furnace from build- 
ing under unrecorded ^ conditional 


sale contract after buyer’s default 
held not liable to holder of subse¬ 
quent unrecorded mortgage.—Securi- 
ty Co-op. Bank of Brockton v. Hol- 
land Furnace Co., 174 N.E. 721, 274 
Mass. 389. 

nnder earlier statuta 

U.S.—Hammond v. Carthage Sulphite 
Pulp & Paper Co., C.C.A.N.Y., 8 P. 
2d 35. 

N.Y.—McCloskey v. Henderson, 131 
N.E. 865, 231 N.Y. 130, reversing 
173 N.Y.S. 913, 187 App.Div. 900— 
Crocker-ViTieeler Co. v. Genesee 
Recreation Co., 125 N.Y.S. 721, 140 
App.Div. 726. 

26 C.J. p 683 note 73. 

SO. U.S.—In re Highland Silk Co., 
C.C.A,Pa.. 41 P.2d 405. I 

Ariz.—Treat v. Nowell, 294 P. 273, 
37 Ariz. 290. 

N.J.—Bank of America Nat. Ass’n 
V. La Reine Hotel Corporation, 156 
A. 28, 108 N.J.Eq. 567—Manufactur- 
ers’ Building & Loan Ass’n of New- 
ark V. Public Service Electric & 
Gas Co., 150 A. 196, 106 N.J.Eq. 
68 . 

1 Pa.—National Theatre Supply Co. v. 
Mishier Theatre Co., 167 A. 324, 
312 Pa. 250. 

AS against assignee of mortgagee 
N.Y.—Minett v. Durnherr, 238 N.Y.S. 
448, 135 Misc. 259. 

As against purchaser at mortgage 
foreclosure 

N.Y.—Metropolitan Stone Works v. 
Probel Holding Corporation, 227 N. 
Y.S. 414. 131 Misc. 519. 

G-rantee from purchaser at foreclo¬ 
sure sale 

(1) One to whom mortgagee, pur- 
chasing theater at foreclosure sale, 
conveyed premises after installation 
of opera chairs under conditional sale 
contract recorded before conveyance, 
was subsequent purchaser, as against 
whom seller’s reservation of property 
was valid.—^National Theatre Sup¬ 
ply Co. V. Mishier Theatre Co., 167 
A. 324, 312 Pa. 250. 

(2) This is so even though no stat- 
utory bond was furnished to indem- 
nify vendee for injuries to freehold 
in reraoving chairs.—^National Thea¬ 
tre Supply Co. V, Mishier Theatre 
Co., supra. 

91. N.Y.—Harvard Financial Corpo¬ 
ration V. Greeublatt Const Co., 184 
N.E, 748, 261 N.Y. 169, reversing 
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258 N.Y.S. 993, 236 App.Div. 742, 
motion denied 185 N.E. 796, 261 
N.Y. 694. 

92. N.Y.—Edward Ermold Co. v. 
Chemical Bank & Trust Co., 14 N.Y. 
S.2d 424. 

Wis.—^American Laundry Machinery 
Co. V. Larson, 257 N.W. 608, 217 
Wis. 208. 

93. “Other personal property” 
Statute applying to chattels listed 

“or other personal property" applies 
only to the materials specially men- 
tioned or such as are ejusdem gen¬ 
eris of the same general description 
as the articles specifically mentioned. 
U.S.—Chicago Pneumatic Tool Co. v. 

Arnold, C.C.A.Mass., 282 F. 43. 
Mass.—Medford Trust Co. v. Prig- 
gen Steel Garage Co., 174 N.E. 126, 
273 Mass. 349—Babcock-Davis Cor¬ 
poration V. Paine, 134 N.E. 342, 240 
lyEass. 438. 

Property within protection of statute 
Soda fountain constituted “other 
articles of personal property" with¬ 
in statute requiring recordation of 
conditional sale contract.—^American 
Soda Fountain Co. v. Parsons, C.C.A. 
Mass., 32 R2d 737. 

Property not within protection of 
statute 

(1) Air compressor.—Chicago Pneu¬ 
matic Tool Co. V. Arnold, C.C.A.Mass., 
282 P. 43. 

(2) Iron staircase.—Babcock-Davis 
Corporation v. Paine, 134 N.E. 34A 
240 Mass. 438. 

(3) Standard equipment constitut* 
ing part of brick-drying machine, re- 
movable without injuring building, 
held not “heating apparatus” or 
“plumbing goods” within statute.—^ 
Lancaster Iron Works v. Otter River 
Brick Co., 177 N.E. 827, 277 Mass, 
102 . 

(4) Before amendment of statute 
adding portable or sectional build- 
ings to property protected by stat¬ 
ute, sales of portable garages were 
held not required to be recorded as 
conditional sales of “other articles of 
personal property."—^Medford Trust 
Co. V. Priggen Steel Garage Co., 174 
N.E. 126, 273 Mass. 349. 

94. N.Y.—Madfes v. Beverly Devel- 
opment Corporation, 166 N.E. 787, 
251 N.Y, 12, modifying 229 N.Y.S. 
881, 224 App.Piv. 671, and remitti- 
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injury to the freehold.^S Under others, however, | Manner of filing or recording. To afford protec- 
protection is accorded only as to chattels which are tion to the conditional vendor, as against a subse- 
wrought in or attached to the realty, regardless of quent purchaser or mortgagee, the filing or record- 
whether they would otherwise be considered fix- ing must be in accord with the requirements of the 


tures.^® 

tur amended 168 N.E. 438, 251 N. 

Y. 589. 

Or.—Metropolitan Life Ins. Co. v. 

Kimball, 94 P.2d 1101, 163 Or. 

31. 

55 C.J. p 1243 note 1 [a]. 

Cliairs ia tlieater attached directly 
to concrete floors are fixtures with- 
in statute.—In re Albanese, D.C.N. 
Y., 44 F.2d 602. 

3Paraace 

Furnace conditionally sold under 
unrecorded agreement could be con¬ 
sidered so intimately connected with 
freehold as to become essentially 
part thereof, so as to preclude sell- 
er’s recovery of furnace in replevin, 
where freehold was sold to purchas¬ 
er without notice after furnace was 
installed, notwithstanding statement 
in unrecorded conditional sale agree- 
inent that furnace should remain per- 
sonal property.—Holland Furnace Co. 
V. Suzik, 180 A. 38, 118 Pa,Super. 
405. 

Electric liglit fixtures not within 
statute.—^New York Title & Mortgage 
Co. V. Grossman Properties, 253 N.Y. 
S. 533, 142 Misc. 274, affirmed 257 
N.Y.S. 1031, two cases, 236 App.Div. 
565, and 257 N.Y.S. 1032, three cas¬ 
es, 236 App.Div, 665, motion denied 
257 N.Y.S. 1032, 236 App.Div. 666, 
affirmed County Trust Co. v. Gross¬ 
man Properties, 257 N.Y.S. 1033, 236 
App.Div. 665. 

Electric refrigerators retain char¬ 
acter of personal property.—^Kelvina- 
tor Sales Corporation v. Byro Realty 
Corporation, 241 N.Y.S. 632, 136 Misc. 
720, 241 N.Y.S. 632. 

Qas raxLges not fixtures in this cat- 
egory.—Alf Holding Corporation v. 
American Stove Co., 171 N.E. 703, 
253 N.Y. 450, affirming 234 N.Y.S. 
739, 226 App.Div. 809—Madfes v. 

Beverly Development Corporation, 166 
N.E. 7^7, 251 N.Y. 12, modifying 229 
N.Y.S. 881, 224 App.Div. 671, and 
remittitur amended 168 N.E. 438, 251 
N.Y. 589—New York Title & Mort¬ 
gage Co. V. Grossman Properties, 253 
N.Y.S. 533, 142 Misc. 274, affirmed 
257 N.Y.S. 1031, two cases, 236 App. 
Div. 665, and 257 N.Y.S. 1032, three 
c^es, 236 App.Div. 665, motion de¬ 
nied 257 N.Y.S. 1032, 236 App.Div. 
666 , affirmed County Trust Co. v. 
Grossman Properties, 257 N.Y.S. 1033, 
236 App.Div. 665. 

Seavy macliiiiery for making of 
ice substantially fastened to realty 
comes within statutes as flxture but 
for the agreement. 

11.5.—re White Plains Ice Serv¬ 
ice, C.aA.N.Y., 109 P.2d 913. 


1 Statute.^ 

N.Y.—Voss v. Melrose Bond & Mort¬ 
gage Corporation, 288 N.Y.S. 576, 
160 Misc. 30. 

IxLtexLtiozL of parties as factor 

Intention of parties to conditional 
sale contract must be considered in 
determining whether personalty be- 
came part of realty, so as to require 
seller to record statement describing 
realty to retain title against subse- 
Quent purchaser thereof.—Public 
Service Electric Gas Co. v. Sanford, 
161 A, 507, 10 N.J.Misc. 885. 

TXnder earlier statute 
N.Y.—McCloskey v. Henderson, 131 
N.E. 865, 231 N.Y. 130, reversing 
173 N.Y.S. 913, 187 App.Div. 900— 
Craine Silo Co. v. Alden State 
Bank, 218 N.Y.S. 143, 218 App.Div. 
263—Cutler Mail Chute Co. v. | 
Crawford, 152 N.Y.S. 750, 167 App. 
Div. 246. 

26 C.J. p 683 note 73 [a]. 

95. N.J.—Pflieger v. Holland Fur¬ 
nace Co., 174 A. 720, 114 N.J.Law 
43. 

N.Y.—Minett v. Durnherr, 238 N.Y. 

S. 448, 135 Misc. 259. 

Materiality of injury to freehold in 
case of prior mortgagee see infra 
§ 19. 

What constitutes material injury un¬ 
der the statute see supra § 17 b. 
90. Mass.—Gar Wood Industries v. 
Colonial Homes, 24 N.E.2d 767, 771, 
305 Mass. 41, 126 A.L.R. 591. 

“The statute is concerned not with 
whether the articles remain personal 
property after attachment to the real 
estate, but only with the question 
whether they have in fact been 
wrought into or attached to it. 
That there may not have been an in¬ 
tention to make the attachment per¬ 
manent is not material.”—Gar Wood 
Industries v. Colonial Homes, supra. 
Test 

“The Word 'attached,’ followed 
. by ‘whether they are fix¬ 
tures at common law or not,’ means 
something more than annexed to the 
realty by . . . tenuous connec¬ 
tione. . . . There must be 

something in the connection to in¬ 
dicate a bonding intended to perma¬ 
nent rather than temporary relation- 
ship between realty and the article 
in question. Seal ing necessary to 
obtain a tight junction should not 
necessarily determine whether an 
attachment is or is not within the 
statute.”—Gardner v. Buckley & 
Scotq 181 N.E. 802. 804, 280 Mass. 
106. 

Oil storage tank aud oil huruer 
installed in dwelling house under 
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unregistered “rental agreement” held 
not within statute, and, because it 
reraained personalty, did not pass to 
bona fide mortgagee and parties 
claiming under mortgagee.—Gardner 
V. Buckley & Scott, supra. 

Soda fountahi was wrought into 
or attached to real estate within 
statute requiring recordation of con¬ 
ditional sale contract.—American 
Soda Fountain Co. v. Parsons, C.C. 
A.Mass., 32 F.2d 737. 

97. Additioual statement uecessary’ 

(1) The Uniform Conditional Sales 
Act, in effect in a number of juris- 
dictions, requires a statement signed 
by the seller briefiy describing the 
realty and stating that the goods are, 
or are to be, affixed thereto to be 
filed together with the conditional 
sales contract or a copy thereof.— 
Capital Motion Picture Supply Cor¬ 
poration V. Mapes-Bergen Amuse- 
ments, 187 A, 161, 117 N.J.Law 185— 
Public Service Electric Gas Co. v. 
Sanford, 161 A. 507, 10 N.J.Misc. 885. 

(2) Mere filing of conditional sales 
agreement does not protect title of 
conditional seller as against subse- 
quent purchaser of realty.—Capital 
Motion Picture Supply Corporation 
V. Mapes-Bergen Amusements, su¬ 
pra—General Motors Acceptance 
Corporation v. Capital Associates, 
158 A, 107, lOS N.J.Law 421, affirmed 
164 A. 20, 110 N.J.Law 61. 

(3) Statement that equipment 
should be delivered and not removed 
without seller’s written consent, held 
not to meet requirements of staiute. 
—Capital Motion Picture Supply Cor¬ 
poration V. Mapes-Bergen Amuse¬ 
ments, supra. 

(4) Recorded statement correctly 
describing premises in which electric 
refrigerator was installed by lot and 
plot number on municipal assess- 
ment map, held sufficient notice of 
sale contract to subsequent purchas¬ 
er of realty, though incorrectly stat¬ 
ing Street number and name, in such 
case the description of premises by 
lot and plot number on municipal 
map prevailing over conflicting de¬ 
scription by Street name and num¬ 
ber.—Public Service Electric Gas 
Co. V. Sanford, supra. 

Porm and ©oii.te 2 its sufficient.— 
Harvard Financial Corporation v. 
Greenblatt Const Co., 184 N.E. 748, 
261 N.Y. 169, reversing 258 N.Y.S. 
993, 236 App.Div. 742, motion denied 
1^5 N.E, 796, 261 N.Y. 694. 

Place 

Filing is generally required to be 
in the manner that, and at the place 
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General conditional sales statui es. In some ju- 
risdictions a failure to file or record a conditional 
sale contract, under statutes dealing with condition¬ 
al sales generally, renders it inefiFective as against 
an innocent purchaser or mortgagee of the realty to 
which articles involved have been annexed.^^ 

§ 19. - As against Prior Mortgagee of 

Land 

a. In general 

b. Efifect of after-acquired property 

clause 

c. Notice and record 

d. Injury by removal 

e. Article becoming essential or integral 

part of realty 

f. Article substituted for another 

g. Statutes regulating rights of parties 


a. In Greneral 

In the absence of statute, an agreement that an arti¬ 
cle attached to realty shall remain personalty and be re- 
movable is generally given full effect as against a prior 
mortgagee of the land, in so far as removal will not in- 
terfere with the security of the prior mortgage. 

Subject to statutory modifications, see infra sub- 
division g of this section, as a general rule, an 
agreement that an article or structure attached to 
the realty shall be removable or shall remain per¬ 
sonalty, whether expressed, or merely implied from 
the making of a chattel mortgage thereon, the con¬ 
ditional character of a sale thereof, or its annexa- 
tion under license, is given full effect as against a 
mortgage of the realty made previous to annexa- 
tion, in so far as this will not interfere with the se¬ 
curity of such mortgage, the mortgagee not hav- 
ing been misled and having advanced nothing on 
the faith of such annexation,^^ it being occasional- 


where, deeds affecting the realty are 
recorded or registered. 

U.S.—In re Brownsville Brewing Oo., 

C.C.A.Pa., 117 F.2d 463. 

N.Y.—Lightolier Oo. v. Del Mar Club 

Holding Co., 262 N.Y.S. 32, 237 App- 

Div. 432, reversing 259 N.Y.S. 97, 

144 Misc. 876, and affirmed 189 N. 

E. 711, 263 N.Y. 5SS. 

Time of fiXing 

(1) Under the Uniform Condition¬ 
al Sales Act, filing after attachment 
of a chattel is sufficient if done be- 
fore the sale or mortgage of the 
realty.—Harvard Financial Corpora¬ 
tion V. Greenblatt Const. Co., 184 N. 
E. 748, 261 N.Y. 169, reversing 258 
N.Y.S. 993, 236 App.Div. 742, motion 
denied 185 NE. 796, 261 N.Y. 694. 

(2) Filing thereafter is insufficient 
to protect the conditional seller.— 
G. Goldberg & Sons v. Gilet Bldg. 
Corporation, 237 N.Y.S. 258, 135 Misc. 
158. 

(3) Where elevator company in- 
stalled elevator under contract by 
which title was to remain in compa¬ 
ny until contract price was paid in 
full, and providing that forty per 
cent of price was payable when sec- 
ond mortgage was placed, filing of 
said contract a few days after work 
of installation was substantially 
completed did not comply with stat¬ 
ute, notwithstanding it was filed be- 
fore sale in second mortgage foreclo- 
sure action, in absence of showing 
that mortgagee had knowledge of ex- 
istence of contract, or of fact that 
elevator had not been paid for in 
full at time of its installation.— 
Greene v. Elkins, 235 N.Y.S. 4’38, 134 
Misc. 118. 

(4) Where plaintifC, a real estate 

mortgagee, on Nov. 10, 1938, ad¬ 

vanced the last installment of money 
to defendant owner under a building 
and loah mortgage, which covered 


plumbing fixtures, and between Aug. 
24, 193S, and Jan. 3, 1939, codefend- 
ant sold plumbing materials to de¬ 
fendant owner under a conditional 
sales agreement dated Dec. 6, 1938, 
and filed by codefendant Febr. 14, 
1939, plaintiff was a "bona fide en- 
cumbrancer,’* within meaning of Per- 
sonal Property Law, as to materials 
affixed at time of last advancement. 
—Prudential Ins. Co. of America v. 
Estates of Cotswold, Limited, 17 N. 
T.S.2d 302. 

(5) Under statute requiring re- 
cording not later than specified num- 
ber of days after delivery of the 
property, the time for recording is 
computed from the date of the first 
delivery in case of goods delivered 
from time to time.—^Automatic 
Sprinkler Corporation of America v. 
Rosen, 156 N.E. 693, 259 Mass. 319. 

(6) Thereunder, notice recorded 
before any part of system was de¬ 
livered on realty sufficiently com- 
plied with statute to entitle condi¬ 
tional seller to enforce agreement as 
against subsequent realty mortgagee. 
—Grinnell Co. v. Gardner Trust Co., 
193 NE. 37, 288 Mass. 385. 

(7) Under statutes requiring re¬ 
cording within specified time after 
making of contract, time runs from 
such date, and not from date of de¬ 
livery.—Chicago Pneumatic Tool Co. 
V. Arnold, C.C.A.Mass., 282 F. 43. 

ItefillzLg unnecessary 

One filing in accord with the stat¬ 
ute is sufficient to protect the con¬ 
ditional vendor, a refiling under the 
statute dealing with chattels gen¬ 
erally being unnecessary.—In re 
White Plains Ice Service, C.C.A.N.Y., 
109 F.2d 91-3. 

Becordlng in “conditional sales 
book” sufficient under some record¬ 
ing statutes.—Treat v. Nowell, 294 
P. 273, 37 Ariz. 290. 
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98. U.S.—^Weber Showcase & Fix- 
ture Co. V. Waugh, D.C.Wash., 42 
F.2d 515. 

Mo.—Glueck & Co. v. Powell, 61 S.W. 
2d 406, 408, 227 Mo.App. 1226, cit- 
ing Corpus Juris. 

Tenn.—Knoxville Gas Co. v. W. I. 
Kirby & Sons, 32 S.W.2d 1054, 161 
Tenn. 490. 

26 C.J. p 683 note 73. 

Xiaw goveming 

Where fixtures were shipped into 
Washington, public policy of Wash¬ 
ington as regards unrecorded condi¬ 
tional sales contracts accepted in 
California could not be subordinat- 
ed to California laws.—^Weber Show¬ 
case & Pix ture Co. v. Waugh, D.C. 
Wash., 42 F.2d 515. 

99. U.S.—Pranklin Sav. Bank of 
Franklin, N H., v. Garot, C.C.A. 
Ark., 69 F.2d 487. 

Ala.—Viking- Equipment Co. v. Pru¬ 
dential Ins. Co. of America, 168 
So. 566, 232 Ala. 543. 

Ark.—Evans v. Argenta Building & 
Loan Assh, 22 S.W.2d 377, 1.80 Ark. 
654. 

Cal.—Dauch v. Ginsburg, 6 P.2d 952, 
954, 214 Cal. 540, citing Corpus 
Juris. 

Colo.—McClain v. Saranac Mach. Co., 
28 P.2d 1009, 94 Colo. 145. 

D.C.—L. P. Steuart & Bro. v. Capi¬ 
tal View Realty Co., 112 P.2d 583, 
72 App.D.C. 193. 

Ga.—International Clay Machinery 
Co. v. Moultrie Banking Co., 129 
S.E. 877, 879, 34 Ga.App. 396, cit¬ 
ing Corpus Juris. 

111.—National Bank of Republic of 
Chicago V. Wells-Jackson Corpo¬ 
ration, 193 N.E. 215, 358 111. '3-56, 
98 A.L.R. 618, reversing 272 111. 
App. 561—Lincoln Nat. Life Ins. 
Co. V. Vodnik, 6 N.E.2d 503, 288 III. 
App. 622—Holland Furnace Co. v. 
Lithuanian Building & Loan Assh 
of Waukegan, 3 N.E.2d 934, 286 
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ly said, more particularly with reference to a claim 
under a chattel mortgage, as against the subsequent 
realty mortgage, that the rights of the parties should 
be adjusted on equitable principies, with a view to 
the theory that a mortgage attaches only to such 
interest in the article as the mortgagor acquired, 
and that this interest is limited by the existence of 
the chattel mortgage.^ 


In some jurisdictions a contrary view, the Mas- 
sachusetts nile, prevaiis, to the eflect that it is 
not in the power of the mortgagor, by any agree- 
ment to which the mortgagee is not a party, to af- 
fect the rights of the latter as to accessions to the 
realty, he being no more able to empower another 
to sever such accessions as against the mortgagee 
than to sever them himself.^ However, even where 


111 .App. 4o3—Sears Roebuck & Co. 
V. Piasa Building- & Loan Ass’n, 
276 111.App. 389—Thuma v. Grana- 
da Hotel Corporation, 269 111.App. 
484, 495, quotinff Corpus Juris. 

Ind.—Citizens Bank of Greenfield v. 
Mergenthaler Linotype Oo., 25 N.E. 
2d 444, 216 Ind. 573. 
lowa.—Comly v. Lehmann, 253 N.W. 
501, 503, 218 lowa 644, citing Cor¬ 
pus Juris. 

Ky.—Gas & Electric Shop v. Corey- 
Scheffel Lumber Co., 13 S.W.2i3 

1(109, 227 Ky. 657, 62 A.L.R. 208. 
Mich.—Title & Bond Guaranty Co. v. 
Pointer, 220 N.W. 786, 243 Mich. 
416. 

Minn.—Holland Furnace Co. v. Jeff- 
erson, 216 N.W. 795, 797, 173 Minn. 
121, citing Corpus Juris. 

Miss.—L*ayne Central Co. v. Gulf 
Coast Ice Co., 157 So. 84, 86, 171 
Miss. 94, citing Corpus Juris. 

Mo.—Globe Automatic Sprinkler Co. 
V. Boester, 95 S.W.2d 825, 827, 231 
Mo.App. 203, citing- Corpus Juris— 
Grinnell Co. v. Farm & Home Sav- 
ings & Loan Ass’n of Missouri, 
App., 74 S.W.2d 1097—General Mo¬ 
tors Acceptance Corporation v. 
Farm & Home Savings & Loan 
Ass’n, 5.8 S.W.2d 338, 227 Mo.App. 
832—^Wayne Tank & Pump Co. v. 
Quick Service Laundry Co., App., 
29 S.W.2d 161. 

:Neb.—Omaha Loan & Building Ass’n 
V. Bigelow, 274 N.W. 574, 133 Neb. 
275. 

N.H.—Cochran v. Flint, 57 N.H. 514. 
N.J.—^Kramer v. Tocum, 144 A. 188, 
104 N.J.Eq. 79. 

N.C.—Standards Motors Finance Co. 
V. Weaver, 153 S.E. 861, 199 N.C. 
178. 

'Ohio.—East Ohio Building & Loan Co. 
V. Holland Furnace Co., 194 N.E. 
598, 601, 48 Ohio App. 546, citing 
Corpus Juris —Holland Furnace Co. 
V. Joy, 32 Ohio N.P., N.S., 17. 

'Okl.—Kapsemalis v. Louglas, 61 P.2d 
211, 177 Okl. 522. 

■Or.—Miller v. McCarthy, 36 P.2d 346, 
It^S Or. 310—Dunn v. Assets Reali- 
zation Co., 16 P.2d 370, 141 Or. 298, 
rehearing denied 17 P.2d 1115, 141 
^Or. 298. 

"Tenn.—Lenoir Land Co. v. Haynes 
Heating Co., 63 S.W.2d 659, 166 
Tenn. 494, quoting Corpus Juris — 
McLean v. McLean Stone Co., 84 
S.W.2d 1046, 1050, 19 Tenn.App. 

249, citing Corpus Juris. 
'^.Tex.^:S.tewart v. Woods Electric 


Co., Civ.App., 73 S.W.2d 657—Tex¬ 
as Power & Light Co. v. Malone, 
Civ.App., 42 S.W.2d 845, error dis- 
missed—Southwestern Public 

Service Co. v. Smith, Civ.App., 31 
S.W.2d 472, 476, error dismissed, 
citing Corpus Juris- 
Wash.—Provident Mut. Life Ins. Co. 
of Philadelphia v. Smith, 27 P.2d 
580, 175 Wash. 356. 

W.Va.—Industrial Bank of Richmond 
V. Holland Furnace Co., 153 S.E. 
309. 310, 109 W.Va. 176, citing Cor¬ 
pus Juris. 

Wyo.—Holland Furnace Co. v. Bird, 
21 P.2d 825, 828, 45 Wyo. 471, cit¬ 
ing Corpus Juris. 

26 C.J. p 684 note 87—11 C.J. p 445 
note 86. 

Effect of agreement as against pur- 
chaser of realty at mortgage fore- 
closure sale see supra § 18. 
Operation and effect of conditional 
sales contract as to third persons 
generally see the C.J.S. title Sales 
§ 572 et seq, also 55 C.J. p 1233 
note 15 et seq. 

Agreexueut before or after mortga- 
goi^s default 

Right to remove improvement re- 
movable without impairing value of 
realty as it existed when mortgage 
was executed may be reserved by 
contract between mortgagor and an¬ 
other, as against mortgagee, wheth- 
er right to remove was created be¬ 
fore or after mortgagoFs default.— 
Mallory v. Agee, 147 So. 881, 226 
Ala. 596, 88 A.L.R. 1107. 

Auuexation by lessee of mortgagor 
Okl.—Smith v. Bush, 44 P.2d 921, 
173 Okl. 172, 101 AL.R. 330. 

26 C.J. p 719 note 21. 

Bzteut of mortgagee^s right iu chat- 
tel 

Special equitable property right of 
owner of building in article attached 
thereto under title reservation con¬ 
tract becomes subject to prior trust 
deed, but the article itself does not 
becorae subject to the deed of trust 
—Industrial Bank of Richmond v. 
Holland Furnace Co., 153 S.E. 309, 
109 W.Va. 176. 

Couseut of mortgagee 

Securify deed grantee who orally 
consented to lease provision author- 
izing lessee to remove improvements 
made during term was not entitled 
to injunction against such removal, 
since consent, although oral, es- 
topped security deed grantee from 
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objecting to removal.—Peachtree 
Gun Club V. Trimble, 186 S.E. 669, 
182 Ga. 630. 

Iu norida 

(1) A conditional seller of per- 
sonalty attached to a building has a 
superior right to the chattel as 
against a prior mortgagee of the 
land, if the chattel may be removed 
without substantial damage to the 
realty.—Standard Finance Co. v. 
Central Farmers' Trust Co., 157 So. 
520, 117 Fla. 217. 

(2) In an earlier case, in which 
the court relied on Meagher v. 
Hayes, 25 N.E. 105, 152 Mass. 228, 
23 Am.S.R. 819, it was stated that 
the mortgagee's right to sell a build¬ 
ing under foreclosure sale as part of 
the mortgaged realty cannot be af- 
fected by agreements in regard 
thereto, to which the mortgagee was 
not a party, nor by notice of claims 
of others given to purchaser at fore¬ 
closure sale.—Burbridge v. Therrell, 
148 So. 204, 110 Fla. 6, followed in 
154 So. 926, 114 Fla. 772. 

1. Ind.—Binkley v. Forkner, 19 N.E, 
753, 117 Ind. 176, 3 L.R.A >33. 

26 C.J. p 685 note 88. 

2. U.S.—^Houlton Sav. Bank v. 
American Laundry Machinery Co., 

D. C.Me., 9 F.Supp. 112. 

Me.—^Wedge v. Butler, 6 A.2d 46, 136 
Me. 189—Cumberland County Pow¬ 
er & Light Co. V. Hotel Ambassa- 
dor, 183 A. 132, 134 Me. 153— 

Gaunt V. Allen-Lane Co., 145 A. 
255. 128 Me. 41, 73 A.L.R. 738. 
Mass.—Menard v. Courchaine, 179 N. 

E. 167, 278 Mass. 7—Commercial 
Credit Corporation v. Common- 
wealth Mortgage & Loan Co., 177 
N.E. 88, 276 Mass. 335—Greene v. 
'Lampert, 174 N.E. 669, 274 Mass. 
386—Medford Trust Co. v. Priggen 
Steel Garage Co., 174 N.E. 126, 273 
Mass. 349—Waverley Co-op. Bank 
V. Haner, 173 N.E. 699, 273 Mass. 
477. 

26 C.J. p 685 note 89. 

Anuezatiou by lessee of mortgagor 
The rights of the prior mortgagee 
are superior although the chattels 
are purchased and installed by the 
mortgagoT^s lessee under an agree¬ 
ment for removal by the seller.— 
Vorsec Co. v. Gilkey, 170 A 722, 132 
Me. 311. 

Zu Iffarylaa4 

(1) A garage, when erected, was 
part of freehold covered by lien of 
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this view is adopted, it is recognized that the pri- 
ority of the realty mortgage in this regard is lost 
in case the holder of such mortgage assents to the 
agreement by which the right of removal is re- 
served.^ Further, the nile does not apply where 
the chattel does not become part of the mortgaged 
preniises.'* 

Represenfations by the conditional vendor of a 
chattel, made to the mortgagee of the land before 
the mortgage was made, but after the making of the 
sale, that the article had been paid for, have been 
referred to as operating in favor of the mortgagee^s 
claim.5 

As regards siibsequent advances made by the 
mortgagee after the annexation of the article in 
question, he is, it seems, in the position of a sub- 
sequent mortgagee of the land,^ and, in most ju- 
risdictions, is, as shown supra § 18, protected as 
such if withoiit notice of the agreement. 

b. Effect of After-Acqnired Property Clause 

An agreement that chatteis annexed to land shall 
remain personalty and be removabfe usually is given 
effect as against a prior mortgagee of the land, although 


the prior mortgage contains an after-acquired property 
clause. 

The fact that the prior mortgage of the real es- 
tate in terms covers after-acquired property, while 
occasionally referred to in support of a decision 
giving priority to such mortgage, as against the 
claim to a chattel annexed,*^ does not appear, even 
in such cases, to be a controlling factor in the de¬ 
cision, while in other cases it is accorded absolute- 
ly no weight.8 Likewise a provision in the mort¬ 
gage that articles annexed shall become part of 
the realty has been regarded as inoperative as 
against the claim to the article as a chattel.^ 

c. Notice and Eecord 

The claim of the owner of chatteis having notice of 
the existence of a prior mortgage on the realty to which 
the chatteis are annexed may, according to some cases, 
be subordinated to the claim of the prior mortgagee of 
the land. 

According to some authorities, when a person 
sells personal property under a condition that it 
shall remain the property of the seller until paid 
for, and the seller has notice that the personalty is 
I to be installed in a building subject to a mortgage. 


mortgage, and provision in contract 
that titie to garage should not pass 
was not binding on prior mortgagee, 
where its consent thereto was not 
obtained.—Bankers* & Merchants' 
Credit Co. v. Harlem Park Building 
& Loan Ass’n, 153 A. 64, 160 Md. 
230. 

(2) It has also been stated that a 
conditional vendor of fixtures may 
assert right against prior mortgagee 
of realty, where removal will not 
materially injure premises.—Ru- 
- dolph Wurlitzer To. v. Cohen, 144 A. 
641, 156 Md. 368, 62 A.L,.R. 358. 

Zn Wlsconsiii 

(1) A purchase-money chattel 
mortgage on personalty annexed to 
mortgaged land is subordinate to the 
prior mortgage on the realty.— 
Prankland v. Moulton, 5 Wis. 1. 

(2) As between a seller of person¬ 
alty annexed to the realty and a pri¬ 
or mortgagee of the land, an agree- 
m^nt between the seller and buyer 
of the chattel for removal is not 
binding.—Fhller-Warren Co. v. Hart- 
er, 85 N.W. 698, llO Wis. 80, 84 Am. 

S.R. 867. 

(2) A tenant of the mortgagor of 
land, who annexes chatteis to the 
realty under agreement with the 
mortgagor that they may be re- 
moved, may recover such chatteis 
as against the prior mortgagee of 
the land, the court stating that it 
has never approved the Massachu- 
setts nilei so broadly as to give pref- 
erence to a prior mortgagee of land 
ovfer a tenant of the mortgagor, e^e- 


cially where the chatteis annexed 
by the tenant are trade fixtures and 
may be removed without material in- 
jury to the freehold.—Standard Oil 
Co. V. La Crosse Super Auto Service, 
258 N.W. 791, 217 Wis. 237, 99 A.L.R. 
60. 

(4) The application of the Uni- 
form Conditional Sales Act is dis- 
cussed infra subdivision g of this 
section. 

3. Me.—Hawkins v. Hersey, 30 A. 
14, 86 Me. 394. 

25 C.J. p 685 note 90. 

4. Mass.—Commercial Credit Cor¬ 
poration V. Gould, 175 N.E. 264, 275 
Mass. 48—Quincy Oil Co. v. New 
England Road Machinery Co., 174 
N.E. 670, 274 Mass. 419. 

Chatteis annexed to, or on, land as 
subject to existing mortgage see 
infra § 49. 

5. Ind.—^Earue v. American Diesel 
Engine Co., 96 N.E. 772, 176 Ind. 
609. 

6 . Cal.—Hammel Radiator Oorpora- 
tion V. Mprtgage Guarantee Co., 
18 P.2d 993, 129 Cal.App. 46^. 

26 C.J. p 685 note 92. 

7. U.S.—^In re Sunflower State Re- 
fining Co., Kan., 195 P. 180, 115 C. 
C.A. 132. 

26 O.J. p 685 note 95. 

8. U.S.—Wheat v. Otis Elevator Co., 
C.C.A.Pia., 23 P.2d 152. 

Ark.—^Hachmejster v. Power Mifg. 
Co., 264 S.W. 976, 165 Ark. 469. 
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Colo.—McClain v. Saranac Mach. Oo., 
28 P.2d 1009, 94 Colo. 145. 

111.—Thuma v. Granada Hotel Corpo¬ 
ration, 269 111.App. 484, 495, quot- 
ing Corpus Juris. 

Mo.—Greene County Building & Doan 
Ass"n V. Holland Furnace Co., 59 

S. W.2d 749, 227 Mo.App. 972. 

N.Y.—^Herold v. Cohrone Boat Co., 

292 N.T.S. 81, 249 App.Div. ‘318— 
PTisco & Soverio v. Bifulco Bros., 
254 N.T.S. 459, 234 App.Div. 122— 
Perfect Lighting Fixtures Co. v. 
Grubar Realty Corporation, 239 N. 

T. S. 286, 228 App.Div. 141—Chas- 
nov v. Mariane Holding Co., 244 
N.T.S. 455, 137 Misc. 332. 

Pa.—Ridgway Dynamo & Engine Co. 

V. Werder, 135 A. 216, 287 Pa. 358. 
26 C.J. p 685 note 96. 

Provision maiing property subject 
to unpaid price 

Where trust deed provided that it 
was a lien on ali machinery now in¬ 
stalled and in operation, or that will 
hereafter be installed and be in op¬ 
eration, “subject to the unpaid pur- 
chase price of any hereafter ac- 
quired property,property sold un¬ 
der a conditional sales contract re- 
mained personalty and conditional 
vendor's rights were superior.— 
Wayne Tank & Pump Co. v. Quick 
Service Eaundry Co., Mo.App., 29 S. 
W.2d 161. 

9. N.T.—Davis v. Bliss, 79 N.E. 851, 
187 N.T. 77, 10 L.R.A.,N.S., 458, 
reversii^ 94 N.T.S. 1127, 105 App. 
Diy. 636. 

26 CJ. p 6S6 note'97. ^ ' 
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and the chattel is of such a character and is so in- 
stalled that, if paid for, it would become subject to 
the mortgage, then it will become subject to the 
prior mortgag^e on the biiilding, as against the con- 
ditional seller, even though the price is tinpaid.^® 
There are cases in which the fact that the mort- 
gage, containing an after-acquired property clause, 
is of record, and that the conditional seller is there- 
by charged with notice of such clause, is referred 
to as a consideration of decided significance ad¬ 
verse to the claim of such seller,although this 
fact is not always of controlling importance.i- 

Notice to the prior mortgagee of the realty that 
there is a conditional sale contract reserving title 
to chattels, and that the chattels are annexed to the 
realty, is not essentiai to preserve the vendor’s right 
to the chattels.i^ However, the fact that the mort¬ 
gagee knew of the mortgagor^s consent to the erec- 
tion of a structure by another person with a right 
of removal in the latter, and made no objection, has 
been referred to as showing an assent by the mort¬ 
gagee which would preclude him from claiming the 


structure under the mortgage.^^ 

Record of conditional sale. That the conditional 
sale of a chattel has not been recorded as provided 
by statute has ordinarily been regarded as not af- 
fecting the question of priority as between the ven¬ 
dor and one claiming under a prior mortgage of 
the realty to which it is subsequently annexed, a 
prior mortgagee not being a purchaser for value 
within the protection accorded by such statute.^^ 
Occasionally, however, a contrary view has been in- 
dicated.^^ 

d. Injury by Removal 

A chattel mortgagee or conditional seller of chattels 
may not, as against a prior mortgagee of the land to 
which the articles are annexed, remove such articles if 
thelr removal will cause substantiai injury to the realty. 

The right of a chattel mortgagee or conditional 
vendor to claim the article annexed as against the 
prior mortgagee of the realty has been said to ex- 
ist only in so far as its removal will not cause sub¬ 
stantiai injury to the realty,^^ this corresponding 


10 . Md.—Bankers* & Merchants’ 
Credit Co. v. Harlem Park Build- 
iner ^ Tjoan Ass'n, 153 A. 64, 160 
Md. 230. 

R.l.—McIIale V. Rosenblatt, 184 A. 
172, 56 RL 120, 168, 

26 C.J. p 687 note 13. 

Construction loan and mortgrsig'© 

Cal.—Pacific Mortg. Guaranty Co. v. 
Rosoff. 67 P.2d 11'^ ‘’0 Cal '^nn2d 

383—^Hammel Radiator Corpora¬ 
tion V. Mortgage Guarantee Co., 18 
P.2d 993, 129 Cal.App. 468. 

11. Ind.—^^Larue v. American Diesel 
Engine Co., 96 N.E. 772, 176 Ind. 
609. 

Pa.—Bullock Electric Mfg. Co. v. Le- 
high Valley Tract Co., 80 A. 568, 
231 Pa. 129. 

Effect of after-acauired property 
clause see supra subdivision b of 
this section. 

12 . Mo.—Greene County Building & 
Loan Ass’n v. Holland Furnace 
Co., 59 S.W.2d 749, 227 Mo.App. 
972. 

13. Kan.—Bromich v. Burkholder, 
158 P. 63, 98 Kan. 261, L.R.A.1916P, 
1275. 

N.C.—Cox V. New Bern Idghting, 
etc., Co.. 65 S.E. 648, 151 N.C. 62, 
134 Am.S R 966, 18 Ann.Cas. 936. 

14s. VL—^Paine v. McDowell, 41 A. 
1043, 71 VL 28. 

15. 111. —^Holland Furnace Co. v. 

•Lithuanian Building & Loah Ass'n 
of Waukegan, 3 N.E.2(i 934, 286 
111.App. 453. 

Mo.—rG^reene Cotinty Building & Loan 
Ass"n V. Holland Furnace Co., 69 
S-W.2d 749, 227 Mo.App. 9^72—Gen¬ 
eral Motors ^cceptance Corpora¬ 
le C jr.s .—60 


tion V. Farm & Home Savings & 
Loan Ass’n, 58 S.W.2d 338, 227 Mo. 
App. 832. 

Or.—Dunn v. Assets Realization Co., 
16 P.2d 370, 141 Or. 298, rehearing 
denied 17 P.2d 1118, 141 Or. 298. 
26 C.J. p 686 note 4. 

Statutes regulating conditional sales 
of fixtures see infra subdivision g 
of this section. 

When. chattel is incorporated in. 
strnctnre and becomes an integral 
part of the realty, it not only loses 
its character as personal property, 
but also the benefit of any notice 
which follows from recordation, such 
as recording of conditional sales 
contract.—Heating & Plumbing 
Elnance Corporation v. Becker, 173 
A. 198, 167 Md. 222. 

16. N.C.—Clark v. Hili, 23 S.E. 91, 
117 N.C. 11, 53 Am.S.R. 574. 

26 C.J. p 686 note 5. 

17. Ala,—Viking Equipment Co. v. 
Prudential Ins. Co. of America, 168 
So. 566, 232 Ala. 543. 

Ark.—Hachmeister v. Power Mfg. 

Co., 264 S.W. 976, 165 Ark. 469. 
Cal.—Dauch v, Ginsburg, 6 P-2d 952, 
954, 214 Cal. 540, citing Corpus JTu^ 
ris. 

lowa.—Comly v. Lehmann, 253 N.W. 
501, 218 lowa 644. 

Ky.—Morrow Mfg. Co. v. First Nat. 
Bank, 47 S.W,2d 926, 243 Ky. 132— 
Morrow Mfg. Co. v. Race Creek 
Coal Co., 2 S.W.2d 662, 222 Ky. 
807. 

Mo.—Grinnell Co. v. Farm & Home 
Savings & Loan Ass'n of Missouri, 
App., 74 S.W.2d IW—Geiieral Mo¬ 
tors Acceptance Corporation v. 
3P^rm & Home Savings & 'Loan 
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Ass’n, 5S S.W.3d 338, 227 Mo.App. 
832. 

Tenn.—Lenoir Land Co. v. Haynes 
Heating Co., 63 S.W.2d 659, 166 
Tenn. 494. 

Tex.—Compton v. W. P. & J. P. 
Barnes Lumber Co., Civ.App,, 99 S. 
W.2d 634, 636, citing Corpus Juris. 
26 C.J. p 686 note 7. 

Material injury to freehold under 
statutes regulating rights of par¬ 
ties see infra subdivision g of 
this section. 

Injury must be physical damage, 

defacement, or tearing down, as of 
walls or structures, not merely the 
deprivation of things that may be 
useful or advantageous in carrying 
on enterprises on the land. 

U.S.—Franklin Sav. Bank of Prank- 
lin, N. H, V. Garot, C.C.A.Ark„ 69 
P.2d 487. 

in.—Holland Furnace Co. v. Lithua¬ 
nian Building & Loan Ass’n of 
Waukegan, 3 N.B.2d 934, 286 111. 
App. 453. 

Uimiuishlug mortgagee»s secuxity 

(1) The right to reclaim cannot 
be exercised where the removal of 
the chattels would materially injure 
the preraises, for the reason that the 
conditional vendor has no right, by 
injuring the premises, to impair or 
diminish the mortgagee’^s security. 
Ala.—Viking Equipnaent Co. v. Pru¬ 
dential Ins. Co. of America, 16S 
So. 566, 232 Ala. 543. 

Ark-—Evans v. Argenta Building & 
I^an Ass'n, 23 S.W.2d 377, 180 Ark. 
654. 

Okl.—Smith v. Bush, 44 P.3d 921, 173 
Okl. 172, 101 A.L.R. 330. 
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with the general nile, discussed supra § 13, limiting 
the effect of an agreement to give a right of re- 
moval. On the other hand, it has been said that if 
the detachment of the article annexed will occasion 
some diminution in the value of the freehold, as it 
would have stood had the attachment not been made, 
then the depreciation must be made whole and the 
rights of the parties adjusted according to the eq- 
uities of the case.^^ 

In so far as the doctrine prevails that the mort- 
gagor of the realty cannot, as against the mortga- 
gee, empower a third person to sever accessions to 
the realty, see supra subdivision a of this section, 
the question whether the article can be severed 
from the realty without injury thereto is of no sig- 
nifiance.^^ 
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e. Article Becoming Essential or Integra! Part 
of Realty 

According to some authorities an agreement that 
chatteis annexed to land shall remain personalty and be 
removable is not binding on the prior mortgagee of the 
land where the chatteis have become an essential and in- 
tegral part of the realty. 

Even in some of the cases which recognize and 
assert the rule favoring the person claiming the ar- 
ticles as personalty under an agreement for re- 
nioval, as against the prior mortgagee of the realty, 
that rule has been stated not to be applicable in 
case the articles have, through annexation, become 
an essential or integral part of the realty.^O In 
some cases, however, in which this distinction is 
referred to, it is assumed that an article is neces- 
sarily an integral part of the realty if so annexed 
that, apart from agreement, it would be a fixture,^! 
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(2) Where the removal of the flx- 
tures will substantially damage or 
injure the security of the prior 
mortg^affee, the rig-hts of the condi- 
tional seller must be subordinated, 
although the articles can be removed 
without substantial injury to the 
realty,—Dauch v. Ginsburg-, 6 P.2d 
952, 214 Cal. 540—Pacific Mortg. 

Guaranty Co. v. Rosoff, 67 P,2d 110, 
20 Cal.App-2d 383—^Hammel Radiator 
Corporation v. California Sec. 'Loan 
Corporation, 35 P.2d 353, 140 Cal.App. 
407—Hammel Radiator Corporation 
V. Mortgage Guarantee Co., 18 P,2d 
993, 129 Cal.App. 468. 

Chatteis held removable 

(1) Bathroom closet combination.— 
Evans v. Argenta Building & Loan 
Ass'n, 22 S.W.2d 377, 180 Ark. 654. 

(2) Bottle washing and pasteuriz- 
ing machinery in brewery.—In re 
Voight“Pros’t Brewing Co,, C.C.A. 
Mich., 115 F,2d 733. 

(3) Elevators in hotel buildings.— 
Wheat V. Otis Elevator Co., C.C.A. 
Fla., 23 F.2d 152. 

(4) Refrigerating equipment in 
apartment house,—Provident Mut. 
Life Ins. Co. of Philadelphia v. 
Smith, 27 P.2d 580, 175 Wash. 356. 

Chatteis held aot removable 

(1) Gas radiators.—Hammel Radia¬ 

tor Corporation v. California Sec. 
Loan Corporation, 35 P.2d 363, 140 
Cal.App. 407—Hammel Radiator Cor- 
IKsration v. Mortgage Guarantee Co., 
18 P.2d 993, 129 Cal.App. 468. . 

(2) Plumbing and heating fixtures 
in hotel.—^Dauch v. Ginsburg, 6 P.2d 
952, 214 Cal. 540. 

(3) Wall beds attached to wall of 
apartment building- by means of 
brachets or plates screwed to build¬ 
ing and linoleum cemented to floors 
and curtain rods screwed to walls.— 
jpaciflc Mbrtg. Guaranty Co. v, Ro- 
soft, 67 P.2d 110, 20 Cal.App.2d 283. 


(4) Water pipes where removal 
would leave holes in floor and walls 
and require excavation of adjoining 
premises.—Evans v. Argenta Build¬ 
ing & Loan Ass’n, 22 S.W.2d 377, 180 
Ark. 654. 

Sprinhler System 

(1) Held removable. 

Fla.—Standard Motors Pinance Co. v. 
Central Farmers’ Trust Co., 157 So. 
520, 117 Fla. 217. 

N.C.—Standard Motors Pinance Co. 
V. Weaver, 153 S.E. 861, 199 N.C. 
178. 

(2) Held not removable.—Viking 
Equipment Co. v. Central Hotel Co., 
91 S.W.2d 94, 230 Mo.App. 304. 

Offer at trial to pay damage 

In action seeking removal of auto- 
matic sprinkler system installed in 
mortgaged property so as to become 
fixture, on default in payments after 
purchase of realty on foreclosure 
sale by mortgagee, offer at the trial 
to pay such damage that might be 
i done in removing system had no ef¬ 
fect on decision of case, since person 
seeking removal must show title and 
right to immediate possession at 
time action for detinue and trover 
was brought.—^Viking Equipment Co. 
V. Prudential Ins. Co. of America, 
168 So. 566, 232 Ala. 543. 

18. N.J.—Campbell v. Roddy, 14 A. 
279, 44 N.J.Eq. 244, 252, 6 Am.S.R. 
889. 

26 C.J. p 686 note 9. 

19. Me.—Gaunt v. Allen-Lane Co., 
145 A. 255, 128 Me. 41, 73 A.L.R. 
738. 

Mass.—Greene v. Lampert, 174 N.E. 

669, 274 Mass. 386. 

26 C.J. p 687 note 11. 

20. Ark.—Hachmeister v. Power 

Mfg. Ccr., 26i S.W. 976, 165 Ark. 
469. 

Material injury to freehold within 

946 


statutes regulating rights of par¬ 
ties see infra subdivision g of this 
section. 

Articles regarded as integral part of 
realty 

(1) Boilers, smokestacks, etc., in¬ 
stalled in creamery piant, removal of 
which would incapacitate piant.—In 
re Moultrie Creamery & Produce Co., 
C.C.A.Ga., 2 F.2d 129, certiorari de- 
nied J. B. Schofield's Sons Co. v. Citi- 
zens' Bank of Moultrie, 45 S.Ct. 226, 
266 U.S. 635, 69 L.Ed. 480. 

(2) Engine parts attached to 
pumping engines which were perma¬ 
nent fixtures.—Hachmeister v. Power 
Mfg. Co., 264 S.W. 976, 165 Ark. 
469. 

(3) Gas steam radiators installed 
in apartment house.—Hammel Radia¬ 
tor Corporation v. California Sec. 
Loan Corporation, 35 P.2d 353, 140 
Cal.App. 407—Hammel Radiator Cor¬ 
poration V. Mortgage Guarantee Co., 
18 P.2d 993, 129 Cal.App. 468. 

(4) Plumbing and heating fixtures 
installed in hotel under construction, 
—Dauch V. Ginsburg, 6 P.2d 952, 214 
Cal. 540. 

(5) Sprinkler system.—Viking 

Equipment Co. v. Central Hotel Co., 
91 S.W.2d 94, 230 Mo.App. 304. 

(6) Other cases see 26 C.J. p 687 
note 12 [a]. 

Articles xiot regarded as integral 
part of realty 

(1) Refrigerating equipment.— 
Provident Mut. Life Ins. Co. of Phil¬ 
adelphia V. Smith, 27 P.2d 680, 175 
Wash. 356. 

(2) Other cases see 26 C.J. p 687 
note 12 [b]. 

21. U.S.—Tippett V. Barham, Va., 
180 F. 76, 103 C.C.A. 430, 37 L.R.A, 
N.S., 119. 

26 C.J. p 687 note 13« 
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thus adopting the minority rule, discussed supra 
subdivision a of this section, that the prior mort- 
gage on the land takes priority over any claim by 
a third person under an agreement evidenced by 
conditional sale or otherwise. It has been held that 
the fact tha. the article annexed is an essentiai in 
dispensable part of the completed structure contem- 
plated by the mortgage of the realty does not pre- 
clude the conditional vendor of such article from 
asserting a claim thereto, the court distinguishing 
the case of property which has become so intimate- 
ly connected with or embodied in that which is sub- j 
ject to the mortgage that to reclaim it would more i 
or less physically disintegrate the property held by 

the mortgagee.22 

f. Article Substitnted for Another 

The effect of an agreement as against a prior mort- 
gagee of iand that an article annexed to the land shail 
remain personalty and be removable usually is not con- 
trohed by the fact that the article annexed is sub- 
stituted for another chattel which was part of the 
realty when the mortgage was executed. 

That the article annexed is substituted for anoth¬ 
er article which was part of the realty at the time 
of the making of the mortgage thereon has not 


been regarded as in itself entitling the mortgagee 
to priority,provided the substitution does not im- 
pair the security afforded by the mortgage.2^ 

g. Statntes Eegnlatiiig Rights of Parties 

In some jurisdictions the rights of a prior mortgagee 
of land and a conditional seller of chatteis annexed to 
the iand are governed by statutes. 

In some jurisdictions the effect, as against a prior 
mortgagee of land, of an agreement between the 
mortgagor of the land and a third person that a 
chattel annexed to the land shail remain personalty 
is regulated by express statutory provisions,25 the 
usuai statutes being those which regulate the rights 
of a prior mortgagee of land with respect to chat¬ 
teis placed on the land under a conditional sales 
contract.26 For instance, it is sometimes provided 
by statute that, as agains>' a prior mortgagee of the 
realty, who has not assented to the reservation of 
title in the goods, if any of the chatteis are so at- 
tached to the realty as not to be severable without 
material injury to the freehold, the reservation of 
property in the chatteis so attached shail be void, 
notwithstanding the filing of the contract,^^ or the 
rights of a prior mortgagee of iand and a condition- 


22 - U.S.—Detroit Steel Cooperage 
Co. V. Sistersville Brewing Co,, W. 
Va., 34 S.Ct. 753, 233 U.S. 712, 58 
L.Ed. 1166, reversing 195 F. 447, 
1023, 115 C.C.A. 349. 

26 C.J. p 687 note 15. 

23. N.T.—Davis v. Bliss, 79 N.E. 
851, 187 N.T. 77. 10 L.R.A..N.S,, 
458. 

26 C.J. p 687 note 16. 

Eauitaljle adjustment of riglits of 
parties 

Where fumace was installed by 
conditional vendor on mortgaged 
premises, old furnace was removed 
without mortgagee’s knowledge, and 
new furnace was not secured to real¬ 
ty and could be removed without in¬ 
jury thereto, vendor would be per- 
mitted to repossess new furnace on 
mortgagor*s default, as against mort¬ 
gagee, but rights of parties on ac- 
count of removal of old furnace may 
be equitably adjusted if the facts 
making such course possible are 
pleaded and proved.—Omaha Loan & 
Building Ass'n v. Bigelow, 274 N.W. 
574, 133 Neb. 275. 

Substituted article not withiu mort¬ 
gage 

In action in replevin to recover 
bottle labeling machine by condition¬ 
al vendor, resisted by purchaser's 
realty mortgagee, who foreclosed 
mortgage and claimed title to ma¬ 
chine as resuit of such foreclosure, 
the contention of mortgagee that 
machine became subject to mortgage 
because it was a substitution for old 
machine did not support mortgagee's 


right to machine, where it appeared 
that old machine was personalty and 
was not within terms of mortgage.— 
Edward Ermold Co. v. Chemical 
Bank & Trust Co., 14 N.T.S.2d 424. 

24. Ind.—Binkley v. Forkner, 19 N. 
E. 753, 117 Ind. 176, 3 L.R.A. 33 
—Bass Poundry & Machine Works 

I V. Galdentine. 99 Ind. 525. 

25. N.J.—Lumpkin v. Holland Fur¬ 
nace Co., 178 A. 788, 118 N.J.Eq. 
313. 

26 C.J. p 686 note 5. 

26. Pa.—Land Title Bank & Trust 
Co., 14 A.2d 282, 339 Pa. 302— 
Star Equipment Corporation v. 
Rice, 5 Fay.L.J. 19. 

Wis.—People’s Savings & Trust Co. 
V. Munsert. 249 N.W. 527, 212 

Wis. 449, 88 A.L.R. 1306, rehearing 
denied 250 N.W. 385, 212 Wis. 449, 
88 A.L.R. 1306. 

Statutes regulating rights of condi¬ 
tional seller and subsequent pur- 
chaser or mortgagee of land see 
supra § 18. 

Statutes regulating rights of “any” 
mortgagee 

(1) Statutes invalidating condition¬ 
al sales contracts as against “any*" 
mortgagee of real estate, unless such 
conditional sales contracts are re- 
corded in the registry of deeds with¬ 
in the time prescribed, do not apply 
to prior mortgagees. 

Mass.—Sacks v. McKane, 183 N.E. 
140, 281 Mass. 11—Commercial 

Credit Corporation v. Gould, 175 N. 
E. 264, 275 Mass. 48—^Waverley Co-. 
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op. Bank v. Haner, 173 N.E. 699, 
273 Mass. 477. 

Or.—Miller v. McCarthy, 36 P.2d 346, 
148 Or. 310. 

(2) Under such statutes the condi¬ 
tional seller’G rights are not affected 
by his failure to record the contract. 
Mass.—Commercial Credit Corpora¬ 
tion V. Gould, supra, stating that 
Abeloif V. Peacard, 171 N.E. 14, 272 
Mass. 56, is not authority to the 

1 contrary 

Or.—Miller v. McCarthy, supra. 

(3) Such statutes do not give con¬ 
ditional sellers who comply with 
their terms the right to hold the 
property against prior mortgagees.— 
Commercial Credit Corporation v. 
Gould, supra—Greene v. Lampert, 
174 N.E. 669, 274 Mass. 386—Wav- 
erley Co-op. Bank v. Haner, 173 N.R 
C99, 273 Mass. 477. 

27- U.S.—Buss Mach. Works v. Wat- 
sontown Door & Sash Co., I>.C.Pa., 
2 F.Supp. 758. 

Pa.—Land Title Bank & Tnist Co. 
v. Stout, 14 A.2d 282, 339 Pa, 302. 

Assent of mortgagee 

Ci) Where conditional sell 61^*8 peti- 
Tion for reclamation of property in¬ 
stalled in hankrupfs brewery was 
opposed only by mortgagee who had 
consented to removal of property by 
conditional seller at any time, mort- 
gagee’s assent to removal was bind- 
ing, and conditional seller was en- 
titled to reclaim property.—In re 
Penn Brewing Co., D.C.Pa., 21 F. 
Supp. 633. 
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al seller of chattels may be governed by the first 
clause of the Uniform Conditional Sales Act § 7, 
which provides that, if the goods are so affixed to 
realty at the time of a conditional sale or subse- 
<quently as to become a part thereof and not to be 
severable wholly or in any portion without material 
injury to the freehold, the reservation of property 
as to any portion not so severable shall be void aft- 
cr the goods are so affixed as against any person 
who has not expressly assented to the reservation.^^ 
Where such statutes exist, the rights of prior mort- 
gagees of land and conditional sellers of personalty 
are controlled by the statute and not by the law 
of fixtures,-^ although such statutes are inapplicable 
where the chattel placed on the land is deemed per¬ 
sonalty for all purposes, regardless of whether any 
intention to treat it as personalty is evidenced by a 
conditional sale agreement or otherwise.^® 


Material injury to freeJwld, Within statutes reg- 
lating the rights of a prior mortgagee of land and 
a conditional seller of chattels annexed to, or placed 
on, the land, various articles have been held to be 
removable without material injury to the freehold.^t 
According to some authorities, the test of material 
injury to the freehold is not whether the goods are 
cssential to the functioning of the piant or building 
in which they are placed but whether the attach- 
ment of the chattel to the realty is of such a char¬ 
acter as to cause the chattel to become irrevocably 
a part of the land .^2 

According to other authorities, however, material 
injury to the freehold is not necessarily to be test- 
ed by the damage done to the buildings, but the in¬ 
jury to the operation of the business, piant or build¬ 
ing is considered.2^ In the case of an industrial 
piant, material injury to the freehold means injury 


(2) A mortgagee, agreeing that 
Tixachinery about to be delivered to 
mortgagor as buyer under condition¬ 
al sale contract was released from 
lien of mortgage on buyer’s piant, 
cannot in equity and good faith de- 
prive seller of vendor’s lien on ma- 
chinery by foreclosure proceedings 
afler mortgagor's bankruptcy trus- 
tee's sale of piant and bankrupfs in- 
terest in machinery.—Smith v. Mc- 
Kenna Brass Mfg. Co., C.C.A.Pa., 98 
F.2d 537. 

28. Del.—Power Mfg, Co. v. Bailey, 
131 A. 696, 3 W.W.Harr. 129. 

K.X—Lumpkin v. Holland Furnace 
Co., 178 A. 788, 118 N.J.Eq. 313— 
■Workingmen’s Building & Doan 
Ass'n of Newark v. Smith, 155 A. 
20, 108 N.J.Eq. 349. 

N.T.—Modern Security Co. of Phila¬ 
delphia V. Thwaites, 246 N.T.S. 405, 
138 Misc. 469, reversing Modern 
Security Co. v. Thwaites, 242 N.T. 
S. 594, 137 Misc. 485, and affirmed 
Modern Security Co. of Philadel¬ 
phia V. Thwaites, 252 N.T.S. 930, 
234 App.Div. 671—Prudential Ins. 
Co. of America v. Estates of Cots- ! 
wold, 17 N.T.S.2d 302. 

Wis.—^Vorclone Corporation v. Dar- 
son, 257 N.W. 611, 217 Wis. 214— 
People’s Savings & Trust Co. v. 
Munsert, 249 N.W. 527, 212 Wis. 
449, 88 A.D.R. 1306. rehearing de- 
nied 250 N.W. 385, 212 Wis. 449, 88 
AL.R, 1306. 

Prior mortgagee is not STthseqixeait 
purchaser for value and without no¬ 
tie© within the second clause of the 
.act.—^Prudenoe-Bonds Corporation v. 
lOOO Island House Co., 252 N.T.Sw 
60; 141 Misc. 39—Edward Ermold Co. 
V. Chemical Bank & Trust Co., 14 N. 
T.Si^d 424. 

SalKxrdilLatloit agreement 

Mxtures are subject to lien of real 
©S^t© mortgage, where conditional 
l>ill of sale oovering fixtures was 


subordinated to mortgage.—Future 
Building & Loan Ass'n v. Mazzocchi, 
152 A 776, 107 N.J.Eq. 422. 

Hiahility of seller for restoration of 
building 

Conditional seller, removing 
sprinkler system which was remova¬ 
ble without material injury to the 
freehold, is not liable to prior mort¬ 
gagee, for amount necessary to re- 
store building to original condition, 
but is liable to mortgagee for dam¬ 
age to freehold occasioned by negli- 
dence in removing system.—Pru- 
dence-Bonds Corporation v. 1000 Is¬ 
land House Co., 252 N.T.S. 60, 141 
Misc. 39. 

89. N.J.—Bank of America Nat. 
Ass'n V. La Reine Hotel Corp., 156 
A. 28, 108 N.J.Eq. 567. 

Wis.—Myhre v. Michigan Silo Co., 
265 N.W. 703, 220 Wis. 593—Stand¬ 
ard Oil Co. V. La Crosse Super 
Auto Service, 258 N.W. 791, 217 
Wis. 237, 99 A.L.R. 60—People's 
Savings & Trust Co. v. Munsert, 
249 N.W. 527, 212 Wis. 449, 88 A. 
L.R. 1306, rehearing denied 250 N- 
W. 385, 212 Wis. 449, 88 A.L.R. 
1306. 

30. Pa.—Peoples-Pittsburgh Trust 
Co. V. Security Peoples Trust Co., 1 
A.2d 520, 133 Pa.Super. 18. 

Blection to treat property as person¬ 
alty 

Holder of mortgage on quarry in 
which stone crusher was installed, 
who levied on stone crusher as per- 
sonal property, was bound by his 
election to treat stone crusher as 
personal property, as respects va- 
lidity of conditional sale contract of 
stone crusher.—^Williams Patent 
Crusher & Pulverizer Co. v. Reily, 
180 A 156, 118 Pa.Super. 64. 

31. Heating system 

N.T.—Modern Security Co. of Phil¬ 
adelphia V. Thwaites, 246 N.T.S. 
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405, 138 Misc. 469, reversing, Mod¬ 
ern Security Co. v. Thwaites, 242 
N.T.S. 594, 137 Misc. 485, and af¬ 
firmed Modern Security Co. of 
Philadelphia v. Thwaites, 252 N.T. 

S. 930, 234 App.Div. 671. 

Kitchen cabinets in apartment house 
N.T.—Prisco & Soverio v. Bifulco 

Bros., 254 N.T.S. 459, 234 App.Div. 
122. 

Pipe organ 

N.T.—^Washington Mortg. Corpora¬ 
tion V. Forways Realty Corpora¬ 
tion, 255 N.T.S. 110, 235 App.Div. 
642, affirmed 184 N.E. 108, 260 N. 

T. 595. 

Sprinkler system 

N.T.—Prudence-Bonds Corporation v. 
1000 Island House Co., 252 N.T.S. 
“60, 141 Misc. 39. 

32. Wis.—People’s Savings & Trust 
Co. V. Munsert, 249 N.W. 527, 212 
Wis. 449, 88 A L.R. 1306, rehearing 
denied 250 N.W. '385, 212 Wis. 449, 
88 AL.R. 1306. 

Property removable without injury 

(1) Machinery, including veneer 
dryer, bolting saw, veneer jointer, 
ciitter grinder, and automatic fire 
extinguishing system, Installed in 
factory.—People’s Savings & Trust 
Co. V. Munsert, supra. 

(2) Twenty-foot silo constructed 
of thirty-inch concrete staves placed 
on but not fastened to concrete foun- 
dation and used in connection with 
wooden runway fastened to barn but 
not to silo.—Myhre v. Michigan Silo 
Co., 265 N.W. 703, 220 Wis. 593. 

33. Pa.—Central Lithograph Co. v. 
Eatmor Chocolate Co., 17'5 A 697, 
316 Pa. 300. 

InstitutioiL doctrine 
N.J.—^Russ Distributing System v. 
Lichtman, 166 A 513, 111 N.J. 

Law 21—Lumpkin v. Holland Fur^ 
nace Co., 178 A 788, 118 N.J.Eq. 
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to the operating piant and is not confined to the 
physical structure of the building alone.^^ The re- 
moval of machinery in a manufacturing piant, nec- 
essary for its operation as a complete going con- 
cern, constitutes materiai injury to the freehold.^^ 
Further, it has been held that there is materiai in¬ 
jury to the freehold by removing a refrigerator Sys¬ 
tem in an apartment house,36 or a furnace system in 
a dwelling housej^*^ or by removing elevators in- 
stalled in an apartment house^S or in an office build- 
ing.39 On the other hand, under these authorities 
the removal of certain chattels has been held in par- 
ticular cases not to constitute materiai injury to the 
freehold.^® 

§ 20* - As against Person Other than 

Mortgagee or Purchaser of Land 

a. Claimant of mechanic’s lien 

b. Lessor of land 

c. Owner of land 

d. Vendor of land; vendoFs lien 

e. Other persons 


a. Claimaiit of Mechanicas Iden 

A mechanicas lien claimant without notice of the 
existence of a conditional sale or chattel mortgage on 
chattels affixed to the realty has been given preference 
over the conditional vendor or chattel mortgagee. 

One claiming a mechanicas lien on an article an- 
nexed to the realty, as constituting a part thereof, 
is not affected, it has been held, by the existence of 
a conditional sale contract or a chattel mortgage in 
favor of another, unless such contract or mortgage 
was placed on record before annexation of the ar¬ 
ticle,or, according to other decisions, before the 
doing of the work or furnishing of materiais, for 
which the lien is claimed.^- However, the failure 
to record has been regarded as immaterial provided 
the lien claimant knew of the vendor’s claim.^^ The 
claimant of the lien is not a subsequent purchaser 
within the statute, and entitled as such to priority 
over a chattel mortgage, because the latter is not 
recorded in the real estate mortgage books.^^ The 
lien claimant is entided to priority, it has also been 
decided, as against the claim under a chattel mort¬ 
gage of which he was ignorant at the time of doing 
the work. 


'SIS—Future Building & ‘Loan 
Ass’n V. Mazzocchi, 153 A. 776, 107 
K-.J.Eq. 422. 

34. Pa.—Land Title Bank & Trust 

Co. V. Stout, 14 A.2d 282, 339 Pa. 
302—Central Lithograph Co. v. 
Eatmor Chocolate Co., 175 A. 697, 
•Sie Pa. 300. ' 

35. Pa.—Central Lithograph Co. v. 
Eatmor Chocolate Co., supra. 

Particular macliinery 

(1) Beer meters and strainers in- 
stalled in hrewery.—In re Penn 
Brewing Co., D.C.Pa., 21 F.Supp. 633. 

(2) Machinery installed by condi¬ 
tional seller in chocolate factory for 
<;andy manufacturing- purposes.— 
■Central Lithograph Co. v. Eatmor 
Chocolate Ca, 175 A. 697, 316 Pa, 
500—Central 'Lithograph Co. v. Eat¬ 
mor Chocolate Co., 175 A. 702, 316 
Pa. 312. 

(3) Refrigeration machinery and 
■equipment conditionally sold, in- 
^talled in chocolate manufacturing 
piant in addition to old equipment 
together with which they formed one 
continuous system.—Central Litho- 
^raph Oo. v. Eatmor Chocolate Co., 
175 A. 701, 316 Pa: 312. 

36. N.J.—Russ Distributing Corpo¬ 
ration y. Lichtman, 166 A. 613, 111 
N.J.Law 21—MacLeod v. Walter J. 
Satterthwait, Inc., 157 A. 670, lOO 
N.J.Eq. 414, afldrmed 166 A. 163, 113 
N.J.Eq. 238, following Domestic 
Electric Co. v. Mezzaluna, 162 A. 
.722, 109 N.J.Law 574. 


'37. Replacemen-fe of old heatiug s 3 rs- 
tem 

Conditional seller's attempt to re- 
serve titl^^ to furnace system substi- 
tuted for heating system that was in 
dwelling house at time of antecedent 
mortgage was void as against nonas- 
senting mortgagee, where substitut- 
ed furnace could not be removed 
without materiai, physical damage to 
building, and heating system was es- 
sential, and substituted system could 
not be removed without materiai in¬ 
jury to freehold.—Lumpkin v. Hol- 
land Furnace Co., 178 A. 7S8, 118 X. 
J.Eq. 313. 

33. Pa.—Land Title Bank & Trust 
Co. V. Stout, 14 A.2d 282, 339 Pa. 
302. 

39. Thirty-story building 

U.S.—Medical Towers Corporation v. 
Otis Elevator Co., C.C.A.Pa., 104 P. 
2d 133, reversing, D.C., Otis Eleva¬ 
tor Co. V. Arey-Hauser Co., 22 F. 
Supp. 4. 

40. Remo-val of particular articles 

(1) Heating system in a dwelling 
house.—Reliable Building & Loan 
Ass’n of City of Newark v. Purifoy, 
163 A. 151, 111 X.J.Eq. 575. 

(2) Heating system in restaurant 
building.—Sellitto v. Heating & 
Plumbing Finance Corporation, 174 A. 
147, 116 N.J.Eq. 247, affirmed lii A. 
708, 117 N.J.Eq. 19. 

(3) Organ in a church.—Peoples- 
Pittsburgh Trpst Co, v, Security Peo- 
ples Trust Ct>., 1 A.2d 520, 135 Pa. 
Super. 18- 

(4) Portable boi^er instaJled in 
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^ factory.—Provident Building & ‘Loan 
} .A.ss'n of Passaic County v. William 
Day Sons Realty Co., 194 A. 53, 122 
N.J.Eq. 326. 

(5) Ranges and boilers in a d'vs*ell- 
ing house.—Arlotto v. Hauck Realty 
Co., 177 .4. 691, 13 N.J.Misc, 305. 

41. Neb.—Geer Co. v. Wolcott, 246 
N.W. 456, 45S, 124 Neb. 306, citing 
CJorpus Juris. 

26 C.J. p 6S8 note 31. 

M8chanic’s lien covering flxtures, 
materiais, and personalty see the 
C.J.S. title S^echanies’ Liens § 19Q, 
also 40 C.J. p 277 note 14 et seq. 
Steel Service and comfort sl^tious^ 
sold under conditional sales contract 
and erected on land leased by buyer, 
were fixtures as to claimant of 
mechanic’s lien for installing plumb¬ 
ing and wiring therein.—R. Barcroft 
& Sons Co. v. Cullen, 20 P.2d 665, 217 
Cal. 708. 

42. N.C.—Fulp v. Kernersville Light 
& Power Co., 72 S.E. 867, 157 N.C. 
157. 

Or.—^Wasbburn v. Inter Mountain 
Min. Co., 109 P. 382, 56 Or. 578, 
Ann.Cas.l912C, 357. 

43. Mo.—-Landreth Mach. Co. v. 
Roney, 171 S.W. 681, 185 Mo.App. 
474. 

Tex-—Hugh Cooper Co. v. American 
Nat Exchange Bank of Dallas, 
Civ.App., 30 S,W.2d 364. 

44. lowa.—Pletcher v. Kelly, 55 N. 
W. 474, 88 lowa 475, 2l L,R.A- 
347. 

45. Minu.—^Northwestern Lumber & 
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Without reference to any question of notice or 
record, the lien claimant has been regarded as un- 
affected by an agreement for removal entered into 
between a lessor and lessee of land,4S especially 
when the work for which the Hen is claimed was 
done in the course of construction of the structure 
or appliance sought to be removed.^'^ There is, 
however, authority to the effect that the fact that 
the article annexed was sold under a contract of 
conditional sale makes it personalty, so as not to be 
subject to a mechanicas lien.^^ The rules applica- 
ble as between vendor and purchaser, or between 
heir and personal representative, and not the rule 
applicable as between landlord and tenant, govern 
in determining whether articles afhxed by a lessee 
with the lessor^s consent are subject to a mechan¬ 
icas lien.'^^ 

As between the landowner and a mechanicas lien 


claimant, it is immaterial that the fixture was sold 
to the landowner under a conditional sale con¬ 
tract. 

Stafutes regulating righfs of parties. In some ju- 
risdictions statutes exist which may determine the 
rights of claimant of a mechanicas lien with respect 
to chattels annexed to, or placed on, land under an 
agreement, express or implied, for removal,^^ 

b. Lessor of Land 

An agreement that an articfe attached to realty shafl 
be removable has been given effect as against the lessor 
of the land, although in some jurisdictions the rights of 
the parties are governed by statute. 

As against a lessor of land, an agreement reserv- 
ing the right fo remove articles attached to the 
realty, as in the case of a conditional sale, has been 
held to be effective,especially where the lessor 
has knowledge of the agreement^^ and, at least. 


W. Co. V. Parker, 145 N.W. 964, 125 
Minn. 107. 

46. 111,—Dobschuetz v. Holliday, 83 
111. 371. 

47. Cal.—^West Coast Lumber Co. v. 
Apfield, 24 P. 993, 86 Cal. 335. 

48. TJ.S.—In re Superior Drop Forg-e 
& Mfg. Co., B.C.Ohio, 208 F. 813. 
Ca.sing' fnmislied for oil well un¬ 
der contract reserving- title did not 
become part of realty, so as to be 
subject to drilling contractor’s lien. 
—Cheadle v. Bardwell, 2S P.2d 336, 
95 Mont. 299. 

l^gidaire equipineiit 

Seller’s retention of title and stip- 
ulation that frigidaire equipment, 
removable without injury to realty, 
should remain personalty, gave right 
of removal as against mechanic’s 
lienholder on realty.—Hugh Cooper 
Co. V. American Nat. Exchange 
Bank of Dallas, Tex.Giv.App., 30 S, 
W.2d 364. 

TiigTiting- fixtnres, installed under 
agreement providing for payment 
when house was sold, with provision 
allowing removal if sale was not 
made within ninety days or if pur¬ 
chaser at an earlier sale preferred 
cheaper fixtures, were not subject 
to mechanic's lien executed two 
months prior to execution of installa- 
tion agreement, where the fixtures 
could be removed without injury to 
building.—Stewart v. Woods Elec¬ 
tric Co., Tex.Civ.App., 73 S.W.2d 657. 
48. Cal.—R. Barcroft & Sons Co. v. 

Cullen, 20 P.2d 665, 217 Cal. 708. 
111.—Pehr Constr. Co. v. Posti Sys¬ 
tem of Health Bldg., 124 N.E. 315, 
288 111. 634. 

50. Wash.—^King v. Blickfeldt, 191 
P. 748, 111 Wash. 508. 

26 C.J. p 689 note 43. 

51, TTniform Conditional Sales Act 

A mechanicfs lien claimant is not 


a subsequent purchaser of the real¬ 
ty, within the second clause of the 
TJniform Conditional Sales Act § 7. 
—People^s Savings & Trust Co. v. 
Munsert, 250 N.W. 385, 212 Wis. 449, 
SS A.UR. 1306, denying rehearing 
249 N.W. 527, 212 Wis. 449, 88 A.L.R. 
1306. 

52. Ariz.—Ensign v. Koyk, 250 P. 
246, 248, 31 Ariz. 1, quoting Corpns 
Juris. 

Cal.—Western Machinery Co. v. 

Graetz, 108 P.2d 711, 42 Cal.App.2d 
296. 

D.C.—Palm V. Bachrach, Inc., 5 P.2d 
125, 55 App.D.C. 302. 

111.—National Bank of Republic of 
Chicago V. Wells-Jackson Corpora¬ 
tion, 193 N.E. 215, 358 111. 356, 98 
A.L.R. 618, reversing 272 111.App. 
561. 

Md.—Rudolph Wurlitzer Co. v. Co- 
hen, 144 A. 641, 644, 156 Md. 368, 
62 A.L.R. 358, quoting Corpus Ju¬ 
ris. 

26 C.J. p 689 note 45. 

Title of bankruptcy trustee as to fix¬ 
tures on leased premises see Bank¬ 
ruptcy § 172 b. 

Tenant may not, by aunexing chat¬ 
tels conditionally sold to him, vest 
title thereto in his landlord.—Fears 
V. Watson, 187 S.W. 178, 124 Ark. 
341. 

Iiessor as purchaser 

(1) Lessor of mine, who repos- 
sesses mine after recording of con¬ 
ditional sales contract of mine equip¬ 
ment, is not bona fide purchaser 
without notice.—Ridgway Dynamo & 
Engine Co. v. Werder, 135 A. 216, 
287 Pa. 358. 

(2) Lessors of theater in which 
sublessee installed new organ, re- 
ceiving credit from their conditional 
vendor for lessors' old organ, did 
not become purchasers for value of 
new organ.—Rudolph Wurlitzer Co. 
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V. Cohen, 144 A. 641, 156 Md. 368,. 
62 A.L.R. 358. 

Enhancement of land of lessor 

It is not presumed that vendor 
selling machinery to tenant under 
chattel mortgage intended to enhance 
value of freeholder.—David v. Roe, 
Tex.Civ.App., 271 S.W. 196. 
Assignineut of lease 
Rights of one installing elevator 
in building under conditional sale 
contract with lessee were not affect- 
ed by lesse€'s assignment of lease 
to one who gave renewal note for 
balance due on elevator, or by a sec¬ 
ond assignment to Corporation, with¬ 
out reference to elevator or remain- 
ing indebtedness thereon.—Palm v. 
Bachrach, Inc., 5 P.2d 125, 55 App. 
D.C. 302. 

Iiandlord may not object, on 
grounds open only to tenant and 

mortgagor, to removal of movable 
fixtures where tenant and mortgagor 
consented to removal.—Moran v. 
Otoe Gounty Nat. Bank, 213 N.W. 
824, 115 Neb. 515. 

Taking of replaced article as part 
payment 

Conditional vendor of organ sold 
sublessee and installed in theater- 
was entitled thereto as against les¬ 
sors claiming under lease, notwith- 
standing vendor took lessors’ old 
organ as part payment.—Rudolph 
Wurlitzer Co. v. Cohen, 144 A. 641, 
156 Md. 368, 62 A.L.R. 358. 

53- Ark.—Thos. Cox & Sons Ma¬ 
chinery Co. V. Blue Trap Rock Co., 
251 S.W. 699, 159 Ark. 209. 
Xtecording of conditional sale con¬ 
tract was constructive notice to ali 
that purchaser was not the owner of 
the property, but that it belonged to- 
the seller.—Ensign v. Koyk, 250 P. 
246, 31 Ariz. 1. 

Paliure of chattel mortgage to de-- 
scribe real estate, on which was lo- 




36 C.J.S. 


FIXTURE8 


where the artide does not constitute an integral and 
necessary part of the realty54 and may be removed 
without material damage to the premises;^® and 
the fact that the lease provided that ali improve- 
ments should belong to the lessor,^^ or that the land- 
lord should have a lien for rent on all things 
brought on the landj^"^ has been regarded as imma- 
terial in this respect. 

On the other hand, there is authority that there 
is no right of removal in favor of the conditional 
vendor of the chattel annexed, as against the lessor 
of the land,^^ and a conditional sale to the lessee 
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has been regarded as inoperative as against the les¬ 
sor if not recorded in a reasonable time as required 
by statute.^® Further, it has been held that the 
agreement is inoperative as aga :nst the lessor of the 
land, where the artide becomes an integral part of 
the realty and is essential to the operation of the 
building thereon,®® or where its removal will cause 
substantial damage to the premises.®^ The view 
has also been asserted that, even though the artide 
is originally removable by the vendor as against the 
landlord, the right of removal is lost, unless exer- 
cised during the term.®^ 


cated the building in which mortga- 
gee placed machinery sold to tenant, 
pursuant to Rev.St. art. 5661, as 
amended by L. 1917 c 153 § 1, Ver- 
non’s Civ.St.Annot.SuppI.1918 art 
5661, did not afford claira of priority 
for rent by owner of building, who 
did not own the realty on which the 
building was located.—David v. Roe, 
Tex.Civ.App., 271 S.W*. 196. 

54. 111.—National Bank of Republic 
of Chicago v. Wells-Jackson Cor¬ 
poration, 193 N.E. 215, 358 111. 
356, 98 A.L.R. 618, reversing 272 
111.App. 561. 

55. U.S.—Interstate Trust & Bank¬ 
ing Oo. V. Warren, C.C.A.Fla., 69 
F.2d 368. 

Alaska.—Eureka Gold Mines v. Cube 
Mines Co., 6 Alaska 110. 

111.—National Bank of Republic of 
Chicago V. Wells-Jackson Corpora¬ 
tion, 193 N.E. 215, 358 111. 356. 98 
A.L.R. 618, reversing 272 Ill.App. 
561. 

Md.—Rudolph Wurlitzer Co. v. Co- 
hen, 144 A. 641, 156 Md. 368, 62 A, 
L.R. 358. 

Minn.—Holland Furnace Co. v. Jeff- 
erson, 216 N.W. 795, 173 Minn. 121. 
Semoval where damage can he com- 
pensated 

Under conditional sales contract 
covering bowling equipment placed 
in leased property, seller was enti- 
tled to possession as against owners 
-of building, although removal would 
cause material damage to building, 
where damage could be compensated 
by money.—Brunswick-Balke-Collen- 
der Oo. v. Carolina Bowling Alleys, 
169 S.E. 186, 204 N.C. 609. 

-56. Alaska.—Eureka Gold Mines v. 

Cube Mines Co., 6 Alaska 110. 
Ariz.—Ensign v. Koyk, 250 P. 246, 
31 Ariz. 1. 

26 C.J. p 689 note 46. 

Xorfeiture clause iu case of default 

(1) Conditional sale contract, re- 
serving title in vendor, was not null- 
ified by lessee’s prior agreement to 

'forfeit fixtures to lessor in case of 
default by lessee.—Ridgway Dynamo 
Engine Co. v. Werder, 135 A, 216, 
.287 Pa. 358. 

(2) Under terms of theater lease, 


title to sign purchased by operating 
company and attached to outside of 
building did not pass to owner on 
forfeiture.—Lu-mi-Nus Signs Co. v. 
Regent Theatre Co., 231 N.W. 128, 
250 Mich. 535. 

57. Ariz.—Ensign v. iCoyk, 250 P. 

246, 31 Ariz. 1. 

26 C-J. p 689 note 47. 

58- Colo.—Puzzie Mining & Reduc- 
tion Co. V. Morse Bros. Machinery 
& Supply Co., 131 P. 791, 24 Colo. 
App. 74. 

Ga.—Atlanta Gas-Light Co. v. Far- 
rell, 9 S.E.2d 625, 190 Ga. 437, af- 
firming Farrell v. Atlanta Gas 
Light Co., 5 S.E.2d 607, 61 Ga.App. 
18. 

Mass.—J. H. Gerlach Co. v. Noyes, 
134 N.E. 612, 241 Mass. 69. 
Knowledge of conditioual seller and 
lessor 

(1) Where certain machinery was 
sold to the lessee of a rock quarry, 
title in the seller being reserved un- 
til payment of the purchase price, 
if the seller knew that the machinery 
was of a character that, when at¬ 
tached to the land, it would become a 
fixture which could not be removed 
without injury to the freehold, and 
if the lessor was ignorant of the 
fact that the seller had reserved ti¬ 
tle, then the seller would not be en- 
titled to recover the machinery as 
against the lessor, on failure of the 
lessee to pay therefor.—Thos. Cox & 
Sons Machinery Co. v. Blue Trap 
Rock Co., 251 S.W. 699, 159 Ark. 
209. 

(2) A lessor, whose lease provided 
that bowling alleys constructed by 
the tenants should be deeraed affixed 
to the real estate and not removed 
without his consent, was bound by a 
conditional contract between the 
tenants and one from whom they 
purchased bowling alleys, if he had 
knowledge of the agreement.—^J. H. 
Gerlach Co. v. Noyes, 134 N.E. 612, 
241 Mass. 69. 

Purchaser from lessor 

A gas burner installed in furnace 
at instance of tenant without con¬ 
sent of landlord became a part of 
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the realty although it could be de- 
tached without injury thereto and 
hence bumer could not be removed 
over objection of subsequent pur¬ 
chaser of the real property, notwith- 
standing the notice afforded by re- 
cording of title retention contract.— 
Farrell v. Atlanta Gas Light Co., 5 
S.E.2d 607, 61 Ga.App. IS, affirmed 
Atlanta Gas-Light Co. v. Farrell, 9 
S.E.2d 625, 190 Ga. 437. 

55. Conn.—Camp v. Charles Thatch- 
er Co., 52 A. 953, 75 Conn. 165. 
Paymeut by lessor to conditional 
buyer 

Failure to register conditional sale 
agreement of refrigerating piant pre- 
cluded retaking piant from hotel 
owner, who thereafter paid condi¬ 
tional buyer leasing hotel, notwith- 
standing owner knew that piant was 
not fully paid for.—Brown v. Bur¬ 
lington Hotel Corporation, 161 S.E. 
735, 202 N.C. 82. 

60- 111.—^White Way Electric Sign 
& Maintenance Co. v. Chicago Ti¬ 
tle & Trust Co., 14 N.E.2d 839, 368 
111, 482, affirming 6 N,E.2d 510, 289 
IlLApp. 1. 

61- U.S.—Interstate Trust & Bank¬ 
ing Co. V. Warren, C.G.A.Pla., 69 
F.2d 368. 

Mo.—Globe Automatic Sprinkler Co. 
V. Boester, 95 S.W.2d 825, 231 Mo. 
App., 203. 

Pemoval of part of unit 

Conditional seller of sprinkler 
System having contracted for in- 
stallation thereof as unit in club- 
house, seller"s assignee was preclud- 
ed from urging that system should 
be viewed otherwise than as unit in 
determining its character as person- 
alty or realty as between lessor of 
clubhouse and seller^s assignee.— 
Globe Automatic Sprinkler Co. v. 
Boester, supra. 

62^ Ind.—Hamilton v. Huntley, 78 
Ind. 521, 41 Am.R. 593. 

26 C.J. p 689 note 50- 

Zn ICassachusetts 

(1) Bowling alleys, conditionally 
sold to lessee, did not become part 
of realty, regardless of terms of sale, 
on theory that purchasers could give 
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Sfatufes regulating righfs of parties. In some ju- 
risdictions the rights of a lessor of land and a per- 
son having an agreement for the removal of chat- 
tels annexed to the land are regulated by statute; 
such statutes usually regulate the rights of the les¬ 
sor of the land and a conditional seller of chattels 
placed on the land,®^ as in the case of the Uniform 
Conditional Sales Act § 7.^^ However, statutes 
providing that a conditional sale of chattels is in- 
valid, under certain circumstances, as against third 
persons acquiring title to the chattels from the con¬ 
ditional buyer without notice of the reservation of 
title,or as against subsequent purchasers of the 
realty without notice,^® do not apply to a lessor 
of the land. 

c. Owner of Land 

An owner of land is usually protected against the 
claim of a conditional seller of chattels sold to a con¬ 
tractor and annexed to the land; in some jurisdictions, 
the rights of the parties are regulated by statute. 

The question of the effectiveness of an agree- 


ment for removal as against the landowner, when 
he is not a party thereto, has arisen not infrequent- 
ly in the case of an article sold to a contractor by 
conditional sale, and annexed by him to the land on 
which his contract is being performed, and it has 
usually been decided that the landowner is protected 
as against the claim of the vendor of the chattel,^? 
especially when he made payments to the contractor 
in ignorance of the conditional character of the 
sale.®^ Apart from the making of payments by the 
landowner to the contractor, the fact that the for¬ 
mer knew of the conditional character of the sale 
of the article has been referred to as giving priority 
to the vendor of the chattel;®^ and such a view is 
involved in decisions adverse to the right of the 
vendor in so far as based on the landowner’s ig¬ 
norance of the character of the sale.'^® On the oth- 
er hand it has been asserted that the mere fact of 
notice to the owner of land that the contractor is 
intending to attach to the land personalty which is 
subject to a mortgage or condition that it shall be 


oniy such rights as they as tenants 
had, namely, right to remove during 
term. and that therefore right of re¬ 
moval was lost, hecause no demand 
was made during existence of term. 
—J. H. Gerlach Co. v. Noyes, 147 N. 
B. 24, 251 Mass. 55S, 45 A.L.R. »61, 

(2) If a ventilator sold under a 
conditional sales contract to a ten- 
ant is to be treated as a trade fix- 
ture, it becomes a part of the free- 
hold if it is not removed on the ex- 
piration of the term.—Natural Auto- 
force Ventilator Oo. v. Winslow, 102 
N.E. 705, 215 Mass. 478. 

63. Articles inclnded in statute 

St.l912 c 271, Gen.L,. c 184 § 13, 
providing that no conditional sale of 
heating apparatus, plumbing goods, 
gas ranges, or other articles of per- 
sonal property which are afterward 
wrought into, or attached to, real 
estate, shall be valid as against pur¬ 
chasers or grantees, unless notice 
thereof is recorded, applies only to 
the articles mentioned and personal 
property of a like kind, and does 
not include bowling alleys.—J. H. 
Gerlach €o- v. Noyes, 1*34 N.E. 512, 
241 Mass. 69. 

64. N.J.—Independent ^tna Sprink- 
ler Corporation v. Morris, 175 A- 
102, 114 N.J.Law 23—Lifschitz v. 
Vorclone Corporation, 143 A, 899, 8 
N.XMisc. 83. 

NT.T.—Be Vine v. Rosenthal, 298 N.Y. 

S. 887, 252 App-Div. 808. 

SfTect of reeording lease 

Prior recordation of lease prohib- 
iting removal of' equipment on sur- 
render of building to lessor does not 
affect relationship, under Uniform 
Conditional Sales Act, of lessee and 


seller of sprinkling system, especial¬ 
ly since lease anticipated only flx- 
tures belonging to lessee and lessor 
had not parted with anything nor 
changed position hecause of installa- 
tion of System.—Independent ^tna 
Sprinkler Corporation v. Morris, 175 
A. 102, 114 N.J.Law 23. 

ICaterial injtiry to freehold 

(1) Where equipment essential to 
the operation of a motion picture 
projecting machine covered by condi¬ 
tional sales agreement could be re¬ 
moved without damage to the real¬ 
ty, but without substitution of like 
parts the theater where the machine 
was located would he unable to Show 
moving pictures, reservation of title 
to the equipment in the conditional 
seller was valid as against the owner 
and lessee of the theater not con- 
senting to the reservation, the “in- 
stitution doctrine” being inapplica- 
ble.—Amusement Supply Co. v. Kay- 
he Amusement Co., 24 A.2d 570, 128 
N.J.Law 98. 

(2) Owner and lessor of building 
are entitled to restrain conditional 
seller from removing tanks and pipes 
huried underground.—^Lifschitz v. 
Vorclone Corporation, 148. A. 899, 8 
N.J.Misc. 83. 

(3) Machinery attached to floor 
with screws and with removable con- 
nections to steam pipes was remov¬ 
able without material injury to free- 
hold.—Llfschitz v. Vorclone Corpora¬ 
tion, supra; 

(4) Owner and lessor of building 
were not entitled to restrain condi¬ 
tional seller from removing machin¬ 
ery not attached to realty.—Lifschitz 
v. Vorclone Corporation, supfa. ' 
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65. D.C.—Palm v. Bachrach, Inc., 5 
P.2d 125, 55 App.D.C. 302. 

63. N.Y.—Marnall Steel Products v. 
Bemard, 263 N.Y.S. 485, affirmed 
Mirnell Steel Products v. Bernard, 
269 N.Y.S. 907, 241 App.Div. 616. 

67. Cal.—Frick v. Frigidaire Corpo¬ 
ration, 7 P.2d 321, 324, 119 Cal. 
App. 707, quoting Corpus Juris— 
Peninsula Burner & Oil Co. v. 
McCaw, '3 P.2d 40, 116 Cal.App. 
569. 

Ga.—J. S. Schofield's Sons Co. v. 

Woodward, 72 S.E. 509, 137 Ga. 65. 
Pa,—S. F. Bowser & Co. v. Franklin 
Mortgage & Investment Co,, 158 A. 
170, 172, 305 Pa. 459, citing Cor¬ 
pus Juris. 

26 C.J. p 689 note 54. 

63. Cal.—Peninsula Burner & Oil 
Co. V. McCaw, 3 P.2d 40, 116 Cal. 
App. 569. 

Pa.—S. P. Bowser & Co. v. Franklin 
Mortg. & Inv. €o., 158 A. 170, 305 
Pa. 459. 

26 C.J. p 689 note 55. 

6Q. N.J.—Oil City Boiler Works v. 
New Jersey Water & Light Co., 79 
A. 451, 81 :^.J.Law 491. 

N.Y.—Realty Associates v. Conrad 
Constr. Co., 173 N.Y.S. 25, 185 App. 
Div. 464. 

26 C.J. p 689 note 56. 

70. Cal.—Peninsula Burner & Oil 
Co. V. McCaw, 3 P.2d 40, 116 Cal. 
App. 569. 

N.Y.—Jacobs v. Feinstein, 117 N.Y.S. 

823, 133 App.Oiv. 416. 

Pa.—B. Bowser & Co. y. Frank- 

lin Mortg. & Inv. Co., 158 A. 170, 
305 Pa. 459- 
26 €.J.‘p 690 riote 57. 
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taken and removed for nonpayment of the price 
cannot bind such owner in the absence of his con- 
sent theretoOccasionally, the fact that the ven¬ 
dor of the article knew that it was to be annexed 
to land not belonging to his purchaser has been re- 
ferred to as an additional ground for according 
preference to the owner of the land.’^^ 

An agreement by one having an easement in the 
land for the removal of an article annexed in the 
exercise of the easement, will, it seems, bind the 
owner of the land.*^^ 

Statutes regulating rights of parties. In some ju- 
risdictions the effect, as against the owner of land, 
of an agreement that chattels annexed to the realty 
may be removed is controlled by statutory provi- 
sions,*^^ the usual provision being one which regu- 
lates the rights of the owner of the land with re- 
spect to chattels placed on the land by a conditional 
vendor,as, for instance, the provision of the Uni- 
form Conditional Sales Act § 7 that, as against the 
owner of realty, the reservation of the property in 
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goods by a conditional seller shall be void when such 
goods are to be so affixed to the realty as to be- 
come part thereof, but to be severable withot^t 
materiai injury to the freehold, unless the condition¬ 
al sale contract, or a copy thereof, together with 
a statement signed by the seller, briefly describing 
the realty and stating that the goods are to be af* 
fixed thereto, shall be filed, before they are so af- 
fixed, in the office where a deed wouid be recorded 
or registered to affect such realtyA® Such statutes, 
rather than the law of fixtures, control in deter- 
mining the rights of an owner of realty and a con¬ 
ditional seller of chattels placed thereonJ"^ 

According to some authorities, materiai injury to 
the freehold, within statutes regulating the rights 
of an owner of realty and a conditional seller of 
chattels placed thereon is not to be tested neces- 
sarily by the physical injury done to the premises, 
but the injury to the operation of the business, piant, 
or building is to be considered,”^ and the proper 
test, according to other authorities, is whether the 


71. U.S.—Otis El. Oo. V. Palmetto 
Constr. Co., S.C., 237 F. 769, 150 
C.C.A. 523. 

72. Cal.—Frick v. Frigidaire Corpo¬ 
ration, 7 F.2d 321, 119 Cal.App. 707. 

N.T.—Jacobs v. Feinstein, 117 N.T. 

S. 823, 133 App.Div. 416. 

Pa.—S. F. Bowser «fe Co. v. Frank- 
lin Mortg. & Inv. Co., 158 A. 170, 
305 Pa. 459. 

26 C.J. p 690 note 59. 

73. S.C.—Evans v. McLucas, 15 S.C. 
67. 

I 

74. Wis-—People^s Savings & Trust 
Co. V. Munsert, 249 N.W. 527, 212 
Wis. 449, 8S A.LR, 1306, rehear- 
ing denied 250 NW. 385, 212 Wis, 
449, 88 A.L.R. 1306. 

75. U.S.—Medical Towers Corpora¬ 
tion V. Otis Elevator Co., C-C-A. 
Pa., 104 F.2d 133, reversing, D.C., 
Otis Elevator Co. v. Arey-Hauser 
Co., 22 F.Supp. 4. 

7a N.J.—Independent ^tna Sprink- 
ler Corporation v. Morris, 175 A. 
102, 114 NJ.Law 23—Lifschitz v. 
Vorclone Corporation, 148 A. 899, 
8 N.J.Misc. 83. 

N.T.—^Pike v. Naylon Securities Co., 
251 N-.Y.S. 659, 140 Misc. 734. 

Wis.—People's Savings & Trust Co. 
V. Munsert. 249 N.W. 527, 212 Wis. 
449, 88 ^L.R. 1306, rehearing de- 
nied 250 N.W. 385, 212 Wis. 449, 83 
AL.R. 1306. 

Fnrpose of statute is to protect 
conditional seller and owner of real¬ 
ty in their property rights, where 
there is uncertainty as to whether 
property is realty or personalty.— 
Paragon Plumbing Supply Corpora^ 
tijOn V. Umansky Plumbing & Heat- 


ing Co., 9 N.T.S.2d 639, 170 Misc. 
428. 

Znowledge and assent as substitute 
for recording 

Statute requires notice to owner 
only as substitute for actual knowl- 
edge, and knowledge and assent of 
owner to conditional sales agre^^ment 
between conditional seller and con¬ 
tractor wouid put owner on notice as 
to his rights in property to be af- 
fixed to realty.—^Paragon Plumbing 
Supply Corporation v. Umansky 
Plumbing & Heating Co., supra. 

Statute should be confined in its 
application to situations where the 
need of protection of the owner of 
the realty is ciear.—Dryja v. Twar- 
ozynski, 267 N.Y.S. 578, 239 App.Div. 
'509, modifying 261 N.Y.S. 848, 238 
App.Div. 760—^Paragon Plumbing 
Supply Corporation v. Umansky 
Plumbing & Heating Co., 9 N.Y.S. 
639, 170 Misc. 428. 

“Owner of realty” 

(1) Statute do es not apply where 
owner of realty himself purchases 
such goods, but only where condi¬ 
tional buyer attaches goods to anoth- 
er*© realty. 

U.S.—Iri re St. Mark*s Hospital of 
New York City, C-CJLN.Y., 59 F.2d 
1001 - 

N.J.—Crown v. Regma Const. Co., 
146 A. 346, 104 N.J.Bq. 469, af- 
firmed, Err. & App., 150 A. 918. 
Wis.—^Amtericau Daundry Machinery 
Co. V. 'Larson, 257 N.W. 603, 217 
; Wis. 208—^People^s Savings & 
Trust Co, V. Munsert, 249 N.W. 527, 

' 212 Wis. 449, 88 A-L.R. 1306, re- 

j hearing denied 350 N.W. 385, 212 
t Wis. 449, 88 A^LuR. 1306. 
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(2> Nonassenting wife of buyer of 
heating piant aiRxed to realty owned 
hy them as tenants by entirety is 
not an owner of realty within the 
act—Dryja v. Twarozynski, 267 N. 
Y.S. 578, 339 App.Div. 509, modify¬ 
ing 261 N.Y.S. 848. 23.8 App.Div. 760. 
Subsequent purchaser froon owner of 
realty 

Where lease by trustee and re- 
mainderman provided that repairs 
should be at tenants expense, and 
without trustee's knowledge or con- 
sent and without remainderman's 
consent plumber installed plumbing 
for tenant which was affixed to real¬ 
ty but was severable without ma¬ 
teriai injury to realty, conditional 
sales contract filed by plumber, that 
did not contain signed statement that 
plumbing was to be afiixed to realty, 
was void as against trustee and re- 
mainderman, and hence void as 
against subsequent purchaser of 
premises who took deed with actual 
knowledge of plumberis claim.—Le 
Vine V. Rosenthal, 298 N.Y.S. 887, 252 
App.Div. 808. 

77. N.J.—Domestic Electric Co. v. 
Mezzaluna, 162 A. 722, 109 N.J.Iiaw 
574. 

, 78: U.S.—^Medical Towers Corpora¬ 
tion V. Otis Elevator Co., 104 F.2d 
133, reversing, D.C., Otis Elevator 
Co. v. Arey-Hauser Co., 22 F.Supp. 

i 

XnsUtTitlon doctidne 

N-J.—Amusement Supply Co. v. Kay- 
be Amusement Co., 24 A.2d 570, 
128 N.J.Law 98—Domestic Electric 
Co. V. Mez 2 saluna, 162 A. 722, 109 
N.J.Daw 574, 
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chattel is attached to the realty in such manner as 
to catise it to become irrevocably a part of the 
realty, and not whether the article is necessary to 
the functioning of the building or piant to which it 
is annexedJ^ 

d. Vendor of Land; Vendor’s Lien 

An agreement with a purchaser of land in possession 
for the removal of articles placed on the land during 
such possession ordinarily is effective as against the 
vendor of the land. 

An agreement with a purchaser of land in pos¬ 
session thereof for the removal of articles or struc- 
tures placed on the land during such possession, as 
in the case of a conditional sale, has ordinarily been 
given effect as against the vendor of the land, claim- 
ing them on the purchaser’s default,^^ provided, at 
least, the removal will not involve a substantial in- 
jury to the realty,®^ and provided the vendor of 
the land has not made any advances or lost any 
rights by reason of the annexation of the articles 
in question.®^ That the contract for the sale of 
the land expressly provided that articles annexed to 
the land should become a part thereof has been de- 
cided to be immaterial in this connection.®® The 
fact that the article annexed is essential to the use 
of the building does not give the vendor of the 
land the right to appropriate it where it may be re- 
moved without materiai injury to the freehold.®'^ 
The fact that a chattel mortgage on articles an¬ 


nexed by the purchaser of land was given before 
he exercised his option to purchase the land has 
been regarded as making the mortgage effective as 
against the vendor of the land who subsequently 
enforced a forfeiture, the articles so annexed be- 
ing regarded by the court as personalty until the 
exercise of the option, by reason of the lack of any 
presumption of intention at that time to make a 
permanent annexation.®^ 

On the other hand, the right of removal as 
against the vendor of the land has been denied.®^ 
It has been held that the agreement is inoperative 
against the vendor of the land where he makes ad¬ 
vances on the faith of the article annexed,®7 or 
where the article has become an integral part of 
the realty.®® Further, the right of removal as 
against the vendor of the land has been regarded 
as existing only in so far as his consent thereto 
can be inferred from his knowledge of the agree¬ 
ment at the time of annexation and his failure to 
object thereto.®® The right of removal has been 
held not to exist when the vendor of the land had 
undertaken to erect a building in consideration of 
the purchaseFs agreement to furnish the article in 
question, which was to be considered a part of the 
realty, and the vendor was ignorant of the agree¬ 
ment with the vendor of the article for its removal 
in case of nonpayment of the price.®® 

Holder of vendor's lien. A chattel mortgage on 


Cliattels removalble "viritliOTit materl- 
al injnry 

Equipment essential to operation 
of motion picture projecting- ma- 
chine.—Amusement Supply Co. v. 
Kaybe Amusement Co., 24 A.2d “570, 
128 N.J.Law 98. 

Cliattels not removable withotit ma¬ 
teriai injnry 

(1) Elevators installed in thirty- 
story office building.—Medical Tow- 
ers Corporation v. Otis Elevator Co., 

C. C.A.Pa, 104 P.2d 133, reversing, 

D. C., Otis Elevator Co. v. Arey-Haus- 
er Co., 22 P.Supp. 4. 

(2) Kefrigerating system in apart- 
ment bouse installed during con- 
struction.—Domestic Electric Co. v. 
Mezzaluna, 162 A. 722, 109 N.J.Law 
574. 

79. Wis.—People^s Savings & Trust 
Co. V. Munsert, 249 N.W. 527, 212 
Wis. 449, 88 A.L..R. 1306, rehear- 
ing denied 250 N.W. 385, 212 Wis. 
449, 88 A.'L.R. 1306. 

Materiai injury to freehold of prior 
mortgagee see supra § 19 g. 

8<X Neb.—Swift Lumber & Fuel Co. 

. V. Elwanger, 256 N.W. S75, 879, 
127 Neb. 740, citing Corpus Juris. 
Tex.—Grossman v. Jones, Civ.App., 


157 S.W.2d 448, 451, quoting- Cor¬ 
pus Juris, and error refused. 

26 C.J. p 688 note 20. 

Articles annexed by purchaser un¬ 
der land contract as fixtures see 
infra § 49. 

Effect of agreement as against pur¬ 
chaser of realty at foreclosure sale 
see supra § 18. 

Ag^eemeut witli tenant of purchas- 
er 

Tex.—Grossman v. Jones, Civ.App., 
157 S.W.2d 448, error refused. 
Furnace installation contract, re- 
serving title in seller, with right to 
! repossess furnace unless paid for, 
was valid against vendor of land.— 
Smith V. Holland Furnace Co., 278 P. 
719, 128 Kan. 580. 

81. Mich.—^Woodliff v. Citizens’ 
Building & Kealty Co., 215 N.W. 
343, 240 Mich- 413, modified on oth¬ 
er grrounds 222 N.W. 730, 24'5 

Mich. 292, certiorari denied 50 S.Ct. 
26, 280 U.S. 567, 74 X..Ed. 620. 

Neb.—Swift Liimber & Fuel Co. v. 
Elwanger, 256 N.W. 875, 127 Neb. 
740. 

N.Y.—Kohier Co. v. Brasun, 226 N.Y. 
S. 60, 222 App.Div. 338, reversing 
219 N.Y.S. 432, 128 Misc. 507, and 
reversed on other grounds 164 N. 

E. 31, 249 N.Y. 224. 
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Tex.—Grossman v. Jones. Civ.App., 
157 S.W.2d 448, error refused. 

26 C.J. p 688 note 21. 

82- N.Y.—Davis v. Bliss, 79 N.E. 
851, 187 N.Y. 77. 10 L.R.A.,N.S„ 
458. 

83. N.Y.—Davis v. Bliss, supra, 

84. Mich.—Woodliff v. Citizens* 
Building & Realty Co., 215 N.W. 
.343, 240 Mich. 413, modified on 
other grounds 222 N.W. 730, 245 
Mich. 292, certiorari denied 50 S. 
Ct. 26, 280 U.S. 567, 74 D.Ed. 620. 

85. Or.—^Alberson v. Elk Creek Mim 
Co., 65 P. 978, 39 Or. 552. 

86. lowa,—Des Moines Improve- 
ment Co. v. Holland Furnace Co.,. 
212 N.W. 551, 204 lowa 274. 

87. Neb.—Swift Lumber & Fuel Co. 
V. Elwanger, 256 N.W. 875, 127 
Neb. 740. 

88. Furnace 

lowa.—Holland Furnace Co. v. Pope, 
215 N.W. 943, 204 lowa 737—Des 
Moines Improvement Co. v. Hol¬ 
land Furnace Co., 212 N.W. 551> 
204 lowa 274. 

89. Ark.—Brannon v. Vaughan, 4S 
S.W. 909, 66 Ark. 87. 

90. R.L—McCrillis v. Cole, 55 A. 
196, 2-5 RI. 156, 105 Am.S.R. 875. 
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articles subsequently annexed has been held to be 
entitled to priority over a vendor’s lien on the land 
existing at the time of annexation,^^ providei at 
least their removal does not substantially injure the 
land.^^ Further, a conditional vendor of articles 
annexed has been given priority over a vendor^s lien 
on the land existing at the time of annexation, 
where the lienor did not rely on the articles as part 
of his security and where the removal of the chat- 
tels would not injure the freehold,^^ although in 
some cases the holder of the vendor’s lien has been 
given preference over the conditional vendor of the 
chattels annexed.^^ 

e. Other Persons 

The effect of an agreement for the removal of chat¬ 


tels annexed to land has been considered with respect to 
such persons as creditors, receivers, claimants under 
judgments, and purchasers of the chattels. 

The effect of an agreement for the removal of 
chattels annexed to, or placed on, the land as against 
various other persons than those mentioned supra 
§§ 18, 19, and supra subdivisions a~d of this section, 
has been considered by the courts.®® 

Claimcni under judgmeni. The holder of a judg- 
ment lien on land cannot, it appears, claim an ar~ 
ticle annexed as against an agreement by the judg- 
ment debtor giving a right of removal,although 
the holder of the judgment lien may ha ve priority 
by reason of statute.^"^ A purchaser at an execu- 
tion sale, having only the right which the judgment 


31. Tex.—^Willis v. Munger Im- 
proved Cotton Mach. Mfg. Oo., 36 
S.W. 1010, 1'3 Tex.Oiv.App. 677. 

26 C.J. p 688 note 28. 

Tendores lien on flxtures see infra § 
51. 

92. Tex.—Mundine v. Pauls, 66 S.W. 
254, 28 Tex.Civ.App. 46. 

93. MacMnery 

Tenn.—McLean v. McLean Stone Co,, 
.84 S.W.2d 1046, 19 Tenn.App. 249. 

94. Boiler and equipmeiit iu watear- 
worlcs piant 

Ya.—McClintic v. Hechmer, 92 S.E. 
6.53, 80 W.Va. 325. 

95. Pormer lessee may recover from 
later lessee of same premises for a 
boiler, etc., erected by the former 
while tenant as against the latter’s 
claim that the property had become a 
part of the realty, where the land- 
lord made no claim to the property, 
and did not object to the plaintift 
taking it, as the fixtures remained 
personal property by reason of the 
landlord’s consent.—Stone v. Nation¬ 
al Surgical Stores Co., 198 N.T.S. 
684. 

Kolder of lien for damages 

A landowner who had a lien on 
the location of a railroad for dam- 
ages occupies the same position as 
a prior mortgagee of the land, as 
against an agreement with a vendor 
of chattels subsequently annexed.— 
Hunt V. Bay State Iron Co., 97 Mass. 
279—26 C.J. p 689 note 44. 

Trrigation district having lien on 
realty 

Where contract for purchase of 
mining claims contained agreement 
that contracting purchaser should 
retain title to machinery and equip- 
ment subsaquently installed as his 
own personalty with privilege of re¬ 
moval, instruraent was duly ac- 
knowledged and recorded, and ma¬ 
chinery and equipment were not on 
property when irrigation districfs 
lien for assessments vested, district 
was charged with constructive notice 


of terms of reservation of title to 
machinery and equipment and was 
bound by the agreement.—Oroville- 
Wyandotte Irr. Dist. v. Ford, 118 P. 
2d 340, 47 Cal.App.2d 531. 

Credito rs 

Under some statutes, a condition¬ 
al sale of fixtures is invalid as to 
subsequent creditors of the buyer, 
unless the contract is properly re¬ 
corded.—Weber Showcase & Fixture 
Co. V. Waugh, D.C.Wash., 42 F.2d 
515. 

Receiver 

(1) Under some statutes, a condi¬ 
tional sales contract of a chattel 
attached to realty gives the condi¬ 
tional seller no rights as against the 
receiver of the conditional huyer 
where the contract was never filed.— 
Beloit Iron Works v. Lockhart, 144 
A. 283, 294 Pa. 376. 

(2) However, the receiver of the 
conditional buyer who is the owner 
of the land is not an “owner of real¬ 
ty," within the third clause of the 
Uniform Conditional Sales Act § 7. 
N.J.—^Crown v. Regna Const. Co., 146 

A. 346, 104 N.J.Eq. 469, affirmed 
150 A. 918. 

Wis.—People’s Savings & Trust Co. i 
V. Kunsert, 249 N.W, 527, 212 Wis. 
449, 88 A.'L.R. 1306, rehearing de- 
nied 250 N.W. 385, 212 Wis. 449, 88 
A.L.R. 1306. 

(3) Intereat of receiver in proper¬ 
ty conditionally sold generally see 
the C.J.S. title Receivers § 111, also 
'53 C.J. p 101 note '38 et seq. 

Vendor of leasehold, not paxty to 
purchaser's agreement to buy oil 
bumer, was not bound by terms of 
agreement in respect of whether ap¬ 
paratus installed was fixture.— 
Homeseekers' Realty Co. v. Silent 
Automatic Sales Corporation, 163 A. 
841, 163 Md. 541. 

Title of bankruptcy trustee to fix¬ 
tures obtained under conditional 
sales contract see Bankruptcy § 
191 b. 


96- Ind.—Young v. Baxter, 55 Ind. 

188. 

26 C.J. p 687 note 18. 

ITnless there Is complete merger 
with realty by incorporation of chat¬ 
tel so as to prevent removal with- 
out material injury to realty, inten- 
tion manifested by title retention 
contract that property is to remain 
personalty until debt is satisfied may 
not be defeated at suit of subsequent 
judgment lien creditor.—People’s 
First Nat. Bank v. Coe Mfg. 'Co., C. 
C.AGa., 67 F.2d 312. 

97. TTniform Ctonditiaiial Sales Act 

(1) One having judgment lien 
against realty of conditional vendee 
may be one against whom reserva¬ 
tion of property in goods affixed to 
realty in sales contract would be 
void, under the first clause of the 
Uniform Conditional Sales Act § 7.— 
Power Mfg. Co. v. Bailey, Del., 131 A. 
696, 3 W.W.Harr, 129. 

(2) Judgment creditor is not “sub¬ 
sequent purchaser," within the sec- 
ond clause of the Uniform Condi¬ 
tional Sales Act § 7, providing that, 
if goods are affixed to realty at time 
of conditional sale or subsequently 
so as to become part thereof but to 
be severable without material injury 
to freehold, reservation of property 
shall be void as against “subsequent 
purchasers" of realty for value and 
without notice.—People’s Savings & 
Trust Co. V. Munsert, 250 N.W. 385, 
212 Wis. 449, 88 A.L..R. 1306, deny- 
ing rehearing 249 N.W. 527, 212 Wis. 
449, 88 A.L.R. 1306. 

(3) Conditional seller of sprinkler 
System was not prevented from re- 
moving system on purchaser's de- 
fault as against purchaser's judg¬ 
ment and execution creditor, because 
of failure to file conditional sales 
contract until after system was in¬ 
stalled; and the third clause of the 
Uniform Conditional Sales Act § 7, 
goveming the rights of the owner of 
realty, is not applieable.—Prudence- 
Bonds Corporation v. 1000 Island 
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debtor had, likewise takes subject to an agreement 
for removal.9^ 

PiircJiaser of personalty. A purchaser of the ar- 
ticle with notice of the agreement for removal takes 
subject thereto.^^ Further, it has been held that 
one who purchases the article as personalty takes 
subject to the agreement for removal regardless of 
whether he has notice thereofA 

§ 21. Severance 

a. In g^eneral 

b. Tortious severance 

c. Severance by act of God 

d. Temporary severance 

e. Constructive severance 

f. As against third persons 

a. In G^eneral 

Fixtixres may become personalty again by a sever¬ 
ance, wbich must ordinarlly be made by the owner of the 
reaity. An unexecuted intent to sever is in effecti ve. 

Articles which have become part of the realty by 
annexation can become personalty again by sever¬ 
ance from the realty but a mere intention to sev¬ 
er, without any positive action to carry out the in¬ 
tention, is ineffective.2 A severance, to be valid 
and effective, must, generally speaking, be by the 
owner of the land, since he is the only person who 
has any right of control over the articles annexed 
Ihereto,^ although, as shown supra §§ 12, 13, there 


may be a right of removal in a person other than 
such owner, by reason of an agreement, express or 
implied, to that effect, or owing to other consid- 
erations connecfed with the circumstances under 
which the annexation was made, as discussed infra 
§25. 

b. Tortioxis Severance 

On a wrongful severance the owner of the realty 
may treat the articles severed as personalty and recover 
them as such. 

If the severance is by a person who has no right 
to make it, the article severed continues to belong to 
the previous owner, and he may adopt such unau- 
thorized act and treat the article as personalty,5 
as by bringing trover, replevin, or a similar action 
under principies discussed infra §§ 59-67. The 
owner^s rights in this regard accrue immediately,^ 
even though the wrongful severance is by a tenant, 
whose term has yet some time to run,'^ and even 
though the severance was made by the tenant in 
order to preserve the article from destruction by 
fire.^ 

Successive estates. Where there are several es- 
tates in the land, he who has the first estate of in- 
heritance, it is said, becomes the general owner of 
the chattel wrongfully severed, and if he is a ten¬ 
ant for life without impeachment of waste, and the 
property is such as he might lawfully have severed 
from the realty, he becomes the general owner, and 


House Co., 252 N.T.S. $0, 141 Misc. 
39 . 

as. N.Y.—Sisson v. Hubbard, 75 N. 

T. 542, affirming 10 Hun 420. 

2G C.J. p 687 note 19. 

99- lEacording- 

Oontract between steara boiler's 
seller, taking- chattel mort&age, and 
buyer that property remain chattel 
was binding against buyer of boiler 
froih original buyer, regi ster in 
county records being- notice to world. 
—First Nat. Bank v. Hickman, Tex. 
Civ.App., 45 S.W.2d 808. 

SstoppeI to assort rights 

Conditional sellers of store fix- 
tures, without knowledge of chattel 
mortgages placed on fixtures, or sale 
thereof, were not estopped to assert 
rights as against subsequent buyer. 
—Hough V. Omansky, 160 N.EL 330, 
263 Mass. 112. 

Operation and effect of conditional 
sales contract as to third persons 
generally see the C.J.S. title Sales 
§ 572 et seq, alsb 5-5 C.J. p 1233 
note 15 et seq. 

1- Cal.—March v. McKoy, 56 iDal. 
85. 

2- 6 CJ. p 689 note 53. 

2. hsL —Wakefield State Bank v. T. 


I Fitz-Williams & Co., 104 So. 734, 

! 15S ‘L.a. 838—^Wakefield State Bank 

V. Baker-Wakefield Cypress Co., 4 
La-App. 676. 

Tex.—Bantuelle v. Chapman, Civ. 

App.. 256 S.W. 936. 

26 C.J. p 690 note 61. 

Well casings 

Oil well casings which were used 
in a well and afterward lawfully 
withdrawn, even though they had at 
one time been a part of realty, yet, 
having been withdrawn, became per¬ 
sonalty.—Moore v, Carey Bros. Oil 
Co., Tex.Cora.App., 272 S.W. 440, 39 
A.L..R. 1247, overruling motioh 269 
S.W. 75, 39 A.L.R, 1247, affirming, 
Civ.App., 246 S.W. 1083—Paschal v. 
Hart, Tex.Civ.App., 105 S.W.2d 337. 

3. La.—Maginnis v. Union Oil Co., 
18 So. 459, 47 Lta.Ann. 1489. 

Or.—Enterprise Mercantile & Milling 
Co. V. Cunningham, 165 P. 224, 84 
Or. 319. 

26 C.J. p 690 note 62. 

4. Kan.—Docking v. Frazell, -7 P. 
618, 34 Kan. 29. 

VsL —Lewis V, Rosler, 16 W.Va. 333. 
Coiisent of owner 

Fixtures may not be severed or 
rembved without consent of owner. 
—Rare Metals Min. & Mill. Co. v. 
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Western Colorado Power Co., 213 P. 
124, 73 Colo. 30. 

5. N.S.—Reynolds v. Dechman, 14 
N.S. 459. 

Becovery against innocent pnrclias- 
er 

Where furnace was a chattel at- 
tached to realty of grantee in secur- 
ity deed as an irremovable fixture, 
and. after execution of security deed, 
it \yas detached and carried away by 
grantor in security deed, as to gran¬ 
tee furnace became a removable “fix- 
ture’^ and an action would lie for its 
recovery, and fact that furnace was 
subsequently attached to realty of 
grantor in another county but did 
not lose its identiity as a furnace and 
that such realty was sold to an in¬ 
nocent purchaser did not deprive 
grantee of his property.—Burpee v. 
Athens Production Credit Ass'n, 15 
S.E.2d 526, 65 Ga.App. 102. 

G. Ihd.—Moore v. Corabs, 56 N.E.. 

35, 24 Ind.App. 464. 

26 C.J. p 690 notes 66, 68. 

7. Mas^—Leonard v, Stickney, 131 
Mass. 541. 

26'C.J. p 690 note 69. 

8. Gfa:-^Pope v. Crarrard, 39 Ga. 471- 
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c. Severance by Act of God 

The authorities conflict as to whether a physical 
severance by storm or other act of God effects a legal 
severance, but agree that if articles so severed are there- 
after treated by the owner as personalty they shouid be 
regarded as severed in contemplat ion of law. 

It has been decided in some cases that the sev¬ 
erance may be by act of God, such as flood, fire, or 
storm but a contrary view has also been assert- 
ed, on the theory that the assent of the owner is 
necessary in order to change the character of prop- 
erty.^^ If articles so severed are thereafter treat¬ 
ed by the owner as personalty, they are presumably 
legally such in any jurisdiction.^^ 

d. Temporary Severance 

Temporary detachment of fixtures without fntent to 
make them personalty ordinarily does not effect a sever¬ 
ance, but there is contrary authority, 

The severance must be with the intention that the 
articles shall become personalty and not be for 
merely temporary purposes.^^ Fencing material 
placed on the ground along the line of a contem- 


plated fenee, or, temporarily detached from an ex- 
isting fenee, has been held to be a part of the free- 
hold,^^ but there is authority to the contrary.^^ 

e. Constmetive Severance 

(1) In general 

(2) Exception in deed 

(3) Separate sale or mortgage 

(1) In General 

Fixtures remaining attached to the realty may be 
constructively severed by act or agreement of the parties 
clearly evincing such intent. 

Even though there is no physical detachment of 
articles or structures affixed to realty, there may be 
a constructive severance by act or agreement of 
the parties.^® A constructive severance may be 
made by express agreement,and a severance may, 
it seems, be brought about by the treatment of ar¬ 
ticles annexed as personalty by the persons interest- 
ed therein,^^ but acts or agreements failing to show 
mutual intent to treat the fixture as personalty will 
not effectuate a constructive severance.^^ 

The doctrine of constructive severance is inap- 


9. Mass.—^Nelson v. Burt, 15 Mass. 
204. 

K.T.—Schermerhorn v. Buell, 4 Den. 
422. 

26 C.J. p 690 note 71. 

10. S.C.—Padgett v. Cleveland, 11 
S.E. 1069, 33 S.C. 339. 

26 C.J. p 690 note 72. 

11. Tex.—Glenn v. Sharaburger, 
Civ.App., 240 S-W. 701, error re- 
fused. 

26 C.J. p 690 note 73. 

Heavy oil-htimiiig* engine held 
to remain fixture, notwithstanding 
fire which damaged it and necessitat- 
ed extensive repairs.—Morgan Utili¬ 
ties V. Kansas City Life Ins. Co., 37 
S.W.2d 90, 183 Ark. 492. 

Preservaldoii of veador^s lien 
Where a house erected hy a vendee 
under an exeeutory contract became 
a fixture and part of the realty, and 
no agreement was shown whereby it 
shouid remain personalty, a sever¬ 
ance of the house from the realty by 
a storm in no way changed its 
character as a fixture, and a mort¬ 
gage to a naaterialman after the 
severance did not defeat the vendor’s 
right to include the house in his 
lieru-^lenn v. Shamburger, Tex.Civ. 
App., 240 S.W. 701, error refused. 

12. N.T.—Thayer v, Rock, 13 Wend. 
53. 

13. Pa.—Titus V. Poland Goal Co., 
119 A. 540. 543, 275 Pa. 431, citing 
Ck>rpras Taxis. 

26 C.J. p 691 note 75. 

14. 111.—McLaughlin v. Jolmson, 46 
IU. 163. 


N.Y.—Goodrich v. Jones. 2 Hili 142. 
Wis.—Conklin v. Parsons, 1 Chandl. 
240. 

26 C.J. p 691 note 75%. 

Penee temporarily detached as pass- 
ing under conveyance of land see 
Deeds § 106 c. 

15. Ala.—Thweat v. Stamp, 67 Ala, 
96. 

lowa.—Robertson v. Phillips, 3 
Greene 220. 

16. Me.—FuUer v. Tahor, 39 Me. 
519. 

Md.—0’Brien v. Mueller, 53 A. 663, 
96 Md. 134. 

Okl.—Continental Gin Co. v. De Bord, 
150 P. 892, 49 Okl. 32. 

17. lowa.—Schiltz v. Ferguson, 231 
N.W. 358, 210 lowa 677. 

Mo.—Denvir v. Crowe, 9 S-W.2d 957, 
959, 321 Mo. 212, citing Corpas Jtu 
ris. 

Or.—Blake-McFall Co. v. Wilson, 193 
Pa. 902, 98 Or. 626, 14 A.L.R. 

1275. 

S.D.—Home Owners' Loan Corpora¬ 
tion V. Gotwals, 297 N.W. 36, 
67 S.D. 579. 

Tex.—Westchester F. Ins. Co. v. 
Jloan, Oiv.App., 216 S.W. 985. 
Oaphoord was not such an insep- 
arable part of house as to preclude 
agreement that it be given the legal 
character of personal property.— 
Home Owners' Loan Corporation v. 
Gotwals. 297 N.W. 36, 67 S.D. 579. 
Construction of agreement 
Where general contractor snblet 
demolition worfc to plaintiff wrecking 
company in accordauce with pians 
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and specifications submitted to bid- 
ders prior to award of contract, pro- 
vision in pians and specifications 
that owners of property heing cleared 
for site of housing project would 
have right to remove **all fixtures 
and equipment from saJd premises 
pertaining to the business of owners 
thereof" would be construed as mean- 
ing that owners would have right to 
remove only such fixtures and such 
equipment as pertained to their husi- 
ness, as against oontention that 
phrase shouid be construed as grant- 
ing owners right to remove all fix¬ 
tures of every kind and also such 
equipment as -pertained to business 
of the owner.—Cleveland Wrecking 
Co. V. Stnick Const Co., D.CJECy., 41 
F.Supp. 67. 

18. Colo.—Moul V. Thompson, 14 P. 
2d 1004, 1005, 91 Colp. 323, citing 

Corpas Toris. 

Ind,—Horn v. Indianapolis Nat. 
Bank. 25 N.E. 558, 125 Ind. 381, 
21 AmuS.R. 231, 9 L.R.A- 676. 
N.E>.—Kittelson v. Collette. 240 N.Vt^. 
920, 921, 61 N.D. 768, citing Cor¬ 
pas Toris, 

W.Va.—Snuffer v. Spangler, 92 S.E. 

106, 79 W.Va. 628, L.R.A.1918C 149. 
26 C.J. p 691 note 76. 

19. Wis.—il)a.v^ G. Janes Co. v. 
Weed, 253 N.W. 181, 214 Wis. 
402. 

26 C.J. p 691 note 76 [a]. 

Separate insaraoce of fixtore 

Separate Insurance of bowling al- 
leys by purchaser of premises and 
vendor^s accepta nce of small down 
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plicable to chattels which have never been so at- 
tached to the realty as to become fixtures.^^ 

A mere oral recognition by the landowner of an- 
other as owner o£ an article previously annexed has 
been regarded as effectuating a severance, giving 
the article the character of personalty,^^ sometimes 
on the theory that this is equivalent to a previous 
permission to make the annexation.^^ other 

cases it has been denied that an oral agreement or 
understanding, after annexation, can operate in this 
regard as does an agreement prior to annexation, 
it being recognized, however, that the existence of 
an agreement made prior to annexation may be in- 
ferred from the subsequent recognition or admis- 
sion of rights thereunder.^^ 

(2) Exception in Deed 

A constructive severance of fixtures may be effected 
by an exception inserted in a deed to realty. 

A severance, making the article personalty, has 


been regarded as effected by the exception or res- 
ervation, in a conveyance of land, of articles which 
would otherwise pass as part of the realty.^s 

(3) Separate Sale or Mortgage 

While there is contrary authority, a separate sale or 
mortgage of articles or structures afRxed to realty wil|, it 
is more generally held, effect a severance in contemplation 
of law, even though there be no actual, physical sever¬ 
ance thereof. 

By the weight of authority, a separate sale or 
mortgage of articles previously annexed to the land 
has the effect of rendering them personalty, al- 
though in no way physically severed,*^^ but there 
is authority to the effect that no legal severance 
and change of the fixture from realty into person¬ 
alty occurs until there has been an actual sever- 
ance.27 In any event, a sale or mortgage operates 
as a license actually to sever and to remove the 
article,28 within the time limited, where time is 


payment made by prospective buyer 
of alleys from purchaser was held 
not severance of alleys from land 
so as to bar vendor’s lien thereon 
as against chattel mortgagee*s lien 
on alleys.—David G. Janes Co. v. 
Weed, supra. 

ContingreiLt on removal 

(1) Vendoi^s reservation in con- 
tract of sale, of right to remove fix¬ 
tures by named date was contingent 
on physical detachment and removal 
before the named day, failing which, 
they would retain their nature as 
realty and pass to vendee.—Maryland 
Wrecking & Equipment Co. v. News 
Pub. Co., 129 A. 83«, 148 Md. 560— 
Western Maryland Dairy v. Mary¬ 
land Wrecking & Equipment Co., 126 
A. 135, 146 Md. 318. 

(2) Reservation in sale contract by 
vendor of right to remove boxwood 
plants did not prevent absolute deed 
to land from passing title to plants, 
so as to render plants repleviable 
from purchaser.—Montgomery v. Mc- 
Keever, 171 A. 853, 166 Md. 586. 

(3) Under vendor’s reservation of 
right to remove fixtures by a named 
■date, the fixtures became personalty 
only when actually severed and re- 
moved, but as between the vendor 
and purchaser of the fixtures they 
were potential personal property, and 
their sale one of goods and chattels. 
—Western Maryland Dairy v. Mary¬ 
land Wrecking & Equipment Co., 
supra. 

Uaconsnnrmated arraiige(m.6iii.t 

That vendor having lien on prop¬ 
erty might consent to severance on 
payment of value of severed property 
does not bar his right against entire 
property as it existed prior to dis- 
cussion of proposed arrangement 
wh^e such arrangement was never 


consummated.—David G. Janes Co. v. 
Weed, 253 N.W. 181, 214 Wis. 402. 

20. lowa.—Equitable Life Assur. 
Soc. of U. S. V. Chapman, 282 N. 
W. 355, 225 lowa 988. 

Machinery bolted to lloor merely to 
prevent vihration 

Where electric lighting piant was 
installed on farm and bolted to ce¬ 
rnent base to prevent vibration, and 
piant maintained its character as a 
movable chattel at all times, doc- 
trine of severance was inapplicable 
so as to pass piant to purchaser at 
foreclosure sale of a mortgage on 
the farm on ground that failure of 
tenant, who had installed the piant, 
to remove it on termination of ten- 
ancy lendered the piant a part of the 
realty.—Equitable Life Assur. Soc. of 
U. S. V. Chapman, supra. 

21. Mo.—^Hines v. Ament, 43 Mo. 
298. 

26 C.J. p 691 note 79. 

22. Me.—Puller v. Tabor, 39 Me. 
519. 

Mo.—Hines v. Ament, 43 Mo. 298. 

23. Mass.—Barnes v. Hosmer, 82 N. 
E. 27, 196 Mass. 323. 

26 C.J. p 691 note 81. 

24. Mass.—Morris v. French, 106 
Mass. 326. 

26 C.J. p 691 note 82. 

25. Mo.—Denvir v. Crowe, 9 S.W.2d 
967, 959, 321 Mo. 212, citing Corpus 
Juris. 

Or.—^Kennedy v. City of Hood River, 
259 P. 911, 122 Or. 531. 

26 C.J. p 692 note 83. 

Severed movables as passing under 
conveyance of land see Deeds § 
106 c. 

Exceptiou ou partitiou by agreement 

Partition agreement of devisees by 
which house was conveyed, expressly 
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excepting fixtures previously divided, 
pipe organ therein being given to 
another distributee, effected sever¬ 
ance of organ from realty.—Denvir v. 
Crowe. 9 S.W.2d 957, 321 Mo. 212. 
Iiimitatiou ou right to remove 
Limitation of right of grantor to 
enter on premises to remove build- 
ing and fixtures did not convey build- 
ing to either grantee or his succes- 
sors in interest.—^Kennedy v. City of 
Hood River, 259 P. 911, 122 Or. 531. 

26. Ark.—Soule v. First Nat. Bank 
of Fort Smith, 150 S.W.2d 204, 206, 
202 Ark. 326, quoting Corpus Juris. 

—Burton v. Jurgensen, 244 N.T. 
S. 320, 138 Misc. 69. 

N.D.—^Kittelson v. Collette, 240 N.W. 
920, 61 N.D. 768. 

Wis.—Lindoft v. Vandenberg, 230 
N.W. 46, 201 Wis. 330. 

26 C.J. p 692 note 84. 

Machinery 

A lot owner's sale of pieces of 
machinery separately and apart from 
building in which they were located 
on such lot effected a “severance”, 
which destroyed their character as 
“fixtures” and invested them with 
character of “personalty.”—Soule v. 
First Nat. Bank of Fort Smith, 150 
S.W.2d 204, 202 Ark. 326. 

Sheriff’s sale 

Sale of dwelling house under judg- 
ment enforcing mechanic’s lien on 
building alone, separate from land, 
converted dwelling into personalty 
and effected a severance in contem¬ 
plation of law.—^Wyman v. Hali, 276 
P. 944, 84 Mont. 571. 

27. Colo.—Eddy v. Hali, 6 Colo. 
576. 

26 C.J. p 692 note 85. 

28. Mass.—Barry v. Woodburj^ 91 
N.E. 902, 205 Mass. 592, 

26 C.J. p 692 note 86. 
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made of the essence.^^ 

FornvaL ccmveyomce as essentiaX to constructive 
severance. The view has been asserted that, in 
order to effect a severance, the conveyance or mort- 
gage must be so executed as to comply with the 
statutory requirements as to the conveyance of 
land.^^ 

f. As against TMrd Persons 

(1) Prior lienor 

(2) Subsequent purchaser or other sub- 

sequent claimant 

(3) Grantor enforcing forfeiture 
(1) Prior Lienor 

While there is contrary authority, the generally ac- 
cepted view is that a constructive severance, such as a 
separate mortgage or sale of fixtures, cannot affect ad- 
versely the security of a prior mortgage covering land 
and fixtures thereon, and that not even an actual sever¬ 
ance will destroy a prior mortgage or other lien. 

While there is some authority to the contrary,^! 
the cases are generally in agreement that, after ex- 
ecuting a mortgage on land which covers articles 
annexed thereto as part thereof, one cannot affect 
the security of the mortgage by a merely construc¬ 
tive severance, as for instance by a separate mort¬ 
gage or sale of the articles annexed.^^ Even in the 
case of an actual severance, the mortgagee has been 
regarded as retaining his lien on the article sev- 
ered,®3 and, where a mortgagor, without the knowl- 
edge or consent of the mortgagee, removes a build- 
ing from the premises, leaving the land inadequate 
as security for the mortgage debt, the lien of the 


§ 21 

mortgagee on such building is not impaired or 
lost^^ as against anyone having notice;^^ but there 
is authority to the contrary,^® at least, where the 
removed building has become part of another free- 
hold;^*^ and it was held that, when a building had 
been taken apart and the materials used by the 
mortgagor in erecting a structure on other land, the 
mortgagee, although having the legal title to the 
land, lost all right as regards such materials.^^ 

As against a prior lienor other than a mortgagee, 
even an actual physical severance by the owner has 
been regarded as ineffectual to divest the lien,^^ 
although there are decisions to the contrary.^^ 

(2) Subsequent Purchaser or Other Subse¬ 
quent Qaimant 

A subsequent purchaser of land, or other subsequent 
claimant, may be protected as against a constructive 
severance of fixtures even, according to some cases, 
when he has notice; but he is not protected as against 
an actual, physical severance. 

An actual severance is effective as against a sub¬ 
sequent purchaser of the land.^^ But a mere con¬ 
structive severance is not effective as against a 
subsequent purchaser or person standing in the po- 
sition of a purchaser, who is without notice of the 
severance.'^^ An attaching creditor has been re¬ 
garded as entitled to protection within such a 
rule,^2 but not a purchaser at execution sale^^ or 
an assignee in bankruptcy.^5 According to some 
authorities a constructive severance is not effec¬ 
tive as against a subsequent purchaser, or claim¬ 
ant, even though he has notice thereof,'^® while by 
others he is not protected if he takes with notice. 


29. ]Sr.T.—Heckscher Bldg. Corp. v. 
Melton, 184 N.T.S. 624, 113 Misc. 
184. 

30. Ala.—Johnston v. Philadelphia 
Mortg. & Trust Co., 30 So. 15, 
129 Ala. 515, 87 Am.S.R. 75. 

Del.—Rice v. Adams, 4 Del. 332. 

26 C.J. p 692 note 90. 

Necessity of writing- to validity of 
contract or conveyance see the C.J. 
S. title Frauds, Statute of, § 74, 
also 27 C.J. p 195 note 16-p 196 
note 34. 

31. Idaho.—^Anderson v. Creamery 
Package Mfg. Co., 67 P. 493, 8 
Idaho 200, 101 Am.S.R. 188, 56 L. 
R.A. 554. 

26 C.J, p 692 note 92 [a]. 

32. Colo.—Fisk V. People's Nat. 
Bank, 59 P. 63, 14 Colo.App. 21. 

lowa.—Peoria Stone & Marble Works 
V. Sinclair, 124 N.W. 772, 146 lowa 
56. 

26 C.J. p 692 note 92. 

33. N.J.—First Nat, Bank & Trust 

Co. of Woodbury v. Hager Oil Co., 
146 A. 878, 105 N.J.Eq. 62. 

26 C.J. p 692 note 93. 


Aetion to recover property see infra 
§ 60. 

34. N.J.—See First Nat. Bank & 
Trust Co. of Woodbury v. Hager 
Oil Co., 146 A. 878, 105 N.J.Eq. 62, 
citing Corpus Juris, 

N.C.—Turner v. Mebane, 14 S.E. 974, 
110 N.C. 413, 28 Am.S.R. 697. 

S.D.—Dakota L. & T. Co. v. Parma- 
lee, 58 N.W. 811, 5 S.D. 341. 

Tex.—Bowden v. Bridgman, Civ.App., 
141 S.W, 1043. 

4i C.J. p 506 note 88. 

35. Minn.—Hamlin v. Parsons, 12 
Minn. 108, 90 Am.D. 284. 

N.J.—Betz V. Muench, Ch., 13 A. 
622. 

36. Cal.—Stowell v. Waddingham, 34 
P. 436, 100 Cal. 7—Buckout v. 
Swift, 27 Cal. 433, 87 Am.D. 90. 

37. Ky.—Harris v. Bannon, 78 Ky. 
568. 

38. Mass.—^Peirce v. Ooddard, 22 
Pick, 559, 33 Am.D. 764. 

33* N.C.—Latham v. Blakely, 70 N. 
C. 368. 


Pa.—^WitmePs Appeal, 45 Pa. 455, 
84 Am.D. 505. 

26 C.J. p 693 note 97. 

40- Cal.—Stowell v. Waddingham, 
34 P. 436, 100 Cal. 7. 

Mo-—State v. Goodnow, 80 Mo. 271. 

26 C.J. p 693 note 98. 

41. lowa.—BringholfE v. Munzen- 
maier, 20 lowa 513. 

Me.—Fulton v. Norton, 64 Me. 410. 

Neb.—Moore v. Moran, 89 N.W. 629, 
64 Neb. 84. 

42. lowa.—Schiltz v. Ferguson, 231 
N.W. 358, 210 lowa 677. 

26 C.J. p 693 note 2. 

43. Me.—Trull v, Fuller, 28 Me. 545. 

44. Mich.—Manwaring v. Jenison, 27 
N.W. 899, 61 Mich. 117. 

45. XJ.S.—^Ex parte Ames, D.C.Mass.,. 
1 F.Cas.No.323, 1 Lowell 561. 

46. Mass.—Gibbs v. Estey, 15 Gray 
587. 

26 C.J. p 693 noto 6. 

47. lowa.—Schiltz v. Perguson. 231 
N.W. 358, 210 lowa 677. 

26 aj. p 693 note 7. 
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A subsequent purchaser o£ the land is, it has been 
decided, not charged with notice o£ a prior mort- 
gage on the fixture by the fact that it is recorded 
among the chattel mortgage records.^^ 

(3) Grantor Enfordng For£eiture 

The grantee^s severance of a fixture may be effective 
as against his grantor's assertion of a forfeiture for 
breach of condition subsequent. 

The severance of an article by the grantee o£ 
land has apparently been regarded as effective as 
against a grantor of the land asserting a forfeiture 
for breach of condition subsequent.'^^ 

§ 22. Removal 

The right to remove fixtures may spring from act or 
agreement of the parties and shouid be exercised within 
a reasonable time. Resultant injury to the fixture has 
been held not to preclude exercise of the right of removal, 
and Injury to the freehold must be substantiai to have 
such effect. 

The right of removal of fixtures may arise from 
the express or implied agreement of the parties, 
under principies discussed supra §§ 12-20; but in 
the absence of mutual agreement, the disclosed in- 
tent of the annexor is ordinarily deemed of control- 
ling importance.so Ordinarily, it is a characteris- 
tic of a “fixture” that under some circumstances it 


may be removed.^^ 

Time of removal. One having the right of re¬ 
moval of a fixture has a reasonable time from its 
accrual within which to exercise such right.52 ^ 
reasonable delay in exercising the reserved right to 
remove fixtures does not show an abandonment of 
such right,but an unreasonable delay in exercis¬ 
ing the right may resuit in its loss.®^ 

Injury occasioncd hy removal. To preclude ex¬ 
ercise of the right of removal on the ground of 
injury to the freehold, it must appear that re¬ 
moval would occasion an injury of a substantiai and 
material character.^5 In a proper case one having 
the right of removal may be compelled to indemnify 
the owner of the realty for damage resulting from 
its exercise.^6 fact that removal of a fixture 

may cause injury to the article or structure, al- 
though not injuring the realty, will not destroy the 
right of removal.^ 

Statutory provisions. Statutes authorizing re¬ 
moval of improvements to which a lienholder has 
contributed, if removal can be accomplished without 
material injury to the buildings, have been con- 
strued as limited in their application to buildings 
aiready on the land and to which the improve¬ 
ments are attached, and such statutes do not pre- 


Morfcg-ag^ee witli notice of prior sev¬ 
erance 

Where the seller took a purchase- 
money mortgage to secure repayment 
of money he had loaned the buyer 
with which to pay off a bank loan, 
contracted to enable the buyer to 
buy the lot, the seller, in effect, ac- 
quired the same mortgage security 
which the bank had owned, and, 
where the bank's mortgage had not 
extended to fixtures theretofore con- 
structively severed by a sale sei>a- 
rate from the realty, the seller^s in- 
tervention in the bank's suit to fore- 
close a chattel mortgage on the 
fixtures, so as to exclude such fix¬ 
tures from a foreclosure sale under 
the chattel mortgage, was properly 
dismjssed.—Soule v. First Nat. Bank 
of Fort Smith, 150 S.W.2d 204, 202 
Ark. 326. 

48. lowa.—Peoria Stone & Marble 
Works V. Sinclair, 124 N.W. 772, 
146 lowa 56. 

26 C.J. p 633 note 8. 

48. Or.—Bay City Land Co. v. Craig, 
143 P. 911, 72 Or. 31. 

50. Neb.—Frost v. Schinkel, 238 N. 
W. 659, 121 Neb. 784, 77 A.L.R. 
1381. 

Intent as determiping whether arti¬ 
cle or structure cohstitutes a flx- 
ture see supra § 2- 
Removal of improvements se© the 
<XJ.S. title Improvements 5 4, also 


31 C.J. p 311 note 55-p 312 note 

88 . 

51. Mass.—Gar Wood Industries v. 
Colonial Homes, 24 N.E.2d 767, 305 
Mass. 41, 126 A.L.R. 591. 

Article whicli has not become fixture 

(1) Machinery which has not be¬ 
come a ‘‘fixture" and a part of the 
realty, but has remained “personal- 
ty," is removable by the person who 
installed it.—Holt v. Male, 29 N.Y.S. 
2d 111. 

(2) Entry to remove it by the own- 
ers of a building which did not be¬ 
come a fixture, made within a reason¬ 
able time after decree of court es- 
tablishing their right in the build¬ 
ing, was not unlawful.—Lyman v. 
Leighton, 112 A. 381, 80 N.H, 12. 

52. Ky.—Pennington v. Black, 88 S. 
W.2d 969, 261 Ky. 728. 

Mo.—^Holtgreve v. Sobolewsky, 31 S. 

W.2d 993, 326 Mo. 412. 

Wash.—M. H. B. Co. v. Desmond, 275 
P. 733, 151 Wash. 344. 

53. Or.—Kennedy v. City of Hood 
River, 259 P. 911, 122 Or. 531. 

54. Tex,—Clark v. Clark, Civ.App., 
107 S.W.2d 421. 

“It is a well-settled principi© of 

law that failure to exercise the right 
of removal of fixtures from real es- 
tate within a reasonable time after 
the right accrues forfeits that right" 
—Clark V. Clark, supra. 
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Seven years after tax sale of realty 
Property owners, who had lost title 
to premises by tax sales and failed 
to remove equipment and appliances 
used in connection with gas wells, 
could not assert right of removal 
seven years later.—United Natural 
Gas Co. V. James Bros. Lumber Co., 
191 A. 12, 325 Pa. 469. 

' Question of fact and law 

What constitutes reasonable time 
for removal of fixtures is question of 
fact, or, at most, mixed question of 
law and fact.—Clark v. Clark, Tex. 
Civ.App., 107 S.W.2d 421. 

55. 111.—Thuma v. Granada Hotel 
Corporation, 269 111.App. 484. 

Neb.—Frost v. Schinkel, 238 N.W. 

659, 121 Neb. 784, 77 A.L.R. 1381. 
That removal would involve substan¬ 
tiai injury to fixture or to realty 
as invalidating agreement that fix¬ 
ture shall be removable see supra 
§ 12 . 

56. N.C.—Brunswick-Balke-Collender 
Co. V. Carolina Bowling Alleys, 169 
S.E. 186, 204 N.C. 609. 

Damages denied in absence of result¬ 
ant Injury 

Ohio.—East Ohio Building & Loan 
Co. V. Holland Furnace' Co., 194 
N.E. 598, 48 Ohio App. 545. 

57. Rb—Thuma v. Granada Hofcel 
Corporation, 269 111.App. 484. 
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clude the removal of improvements consisting of 
new buildings placed on the land and unattached to 
previously existing structures, even though injury 
may resuit to such new buildings.^^ 

§ 23. Person Making Annexation in General 

The relationship of the parties to each other and to 
the property involved is important in the determination 
of whether or not a chattel annexed to realty has be- 
come a fixture. 

The relationship of the parties to the controversy 
may be determinative as to whether an article an¬ 
nexed is a fixture,59 as may also the relation of the 
person making the annexation to the property on 
which the annexation is made;50 and where the 
person making the annexation is also the owner of 
the realty it tends strongly to show that a perma¬ 
nent accession to the realty was intended.^i For 
the making of a mortgage on realty and annexed 
articles or structures to have any influence as a fac¬ 
tor in determining the real or personal character of 
the fixtures, it must appear that the mortgage was 
made by the owner or by one having an interest in 
the property concerned.®^ 


§ 24 

§ 24. - Person Not Owning Chattel An¬ 

nexed 

As a general rule, personalty shoutd be attached to 
realty by the owner of such personalty, or with his real 
or prerumed consent, in order that it may become an 
irremovable fixture. 

Ordinarily an article or structure must be an¬ 
nexed by its owner or with his consent in order to 
become a part of the realty, and where the annexa¬ 
tion is by another than the chattel owner and with- 
out the latter^s consent, the chattel remains person¬ 
alty in the eyes of the law.®^ The right of the le- 
gal owmer of the chattel to claim it has been recog- 
nized even as against a bona fide purchaser for val- 
ue of the land to which it has been annexed, the 
defense of bona fide purchase being available only 
as against the holder of an equity.®^ However, a 
contrary view has also been asserted, that even 
when an article is wrongfully and without the own- 
er*s consent annexed to another^s land, it becomes 
a part of such land, so as to be irremovable by the 
former owner of the article,^5 provided at least the 
character of the article and mode of annexation 
were such that the identity of the article was lost.®^ 


58. S.D.—Wilson v. Hayes-Lucas 
Lumber Co., 226 N.W. 343, 55 S.D. 
331, modifying 207 N.W. 155, 49 
S.D. 341. 

Statutory provisions as to landlord 
and tenant see infra § 35. 

5&. Cal.—R. Barcroft & Sons Co. 
V. Cullen, 20 P.2d 665, 217 Cal. 
70S. 

Tenn.—Farrar v. Nashville, C. & St. 
L.. Ry., 36 S.W.2d 95, 162 Tenn. 
313. 

©0. N.T.—Marine Midland Trust Co. 
of Binghamton v. Ahern, 16 N.T.S. 
2d 656. 

23&cisive in dOTLbtfnl case 

In determining whether personalty 
attached to realty was intended to 
be a permanent accession to realty 
so as to be “fixture," relationship to 
realty of person making attachment 
may be decisive in doubtful case.— 
Marine Midland Trust Co. of Bing¬ 
hamton V. Ahem, supra. 

€1. N.T.—Marine Midland Trust Co. 
of Binghamton v. Ahern, supra. 

Xntent to make permanent improve- 
ment 

If the proprietor of the land him- 
self annexes the chattels, a douht as 
to his intention to annex them per- 
maneiitly will in most cases be re- 
solved in favor of such intent, on the 
theory that his design is to place 
pemaanent improvements on his 
property, which will enhance the use- 
fulness of the property and conse- 
<iuently its market valuej—^Danville 
Holding Corporation Vj Clement, 16 
aR2d 345, 178 Va. 223. 

se c.j.s.--ei 


Befxigeration xnachine 

In determining whether refrigera- 
tion machine attached to realty was 
intended to be a permanent acces¬ 
sion to the realty so as to be a "fix¬ 
ture,” considerable weight should be 
given to fact that machine was pur- 
chased and annexed by owner of 
realty since owner is more likely to 
intend permanency than .one in pos- 
session of premises temporarily, as a 
tenant.—Marine Midland Trust Co. of 
Binghamton v. Ahern, 16 N.T,S.2d 
656. 

62. Or.—First State & Savings Bank 
V. Oliver, 198 P. 920, 101 Or. 42. 

63. U.S.—In re Pfeiffer Silk Corpo¬ 
ration, D.C.Pa., 15 P.Supp. 618. 

Ga.—Burpee v.. Athens Production 
Credit Ass"n, 15 S.E.2d 526, 65 Ga. 
App. 102. 

26 C.J. p 671 note 58. 

Airnexatioa by bailee 
Where plaintiff by written agree- 
ment leased a tank to be used on 
the land of lessee, the transaction 
was a bailment, and setting it in the 
ground and covering it with earth, eis 
between plaintiff and the lessee, did 
not cause it to become real estate. 
—Standard Oil Co. of New York v. 
Dolgin, 115 A. 235, 95 Vt. 414, 17 
A.L.R. 1218. 

A TwnjMcaA ioii by purchasex 
Where bottle labeling machine was 
sold under conditional sales contract 
and machine was set up by vendor 
on floor plates and the four legs of 
the heavy section of the maj<^iine was 
set on cernent blocks laid on floor, 
it was conclusively shown that par- 
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ties intended that machine should re- 
main a chattel until fully paid for, 
and the fact that purchaser altered 
manner of afBxation by setting the 
legs in cernent blocks and screwing 
legs of conveyor to floor to eliminate 
vibration did not cause machine to 
become a ^‘fixture.”—Edward Ermold 
Co. V. Chemical Bank & Trust Co., 
14 N.Y.S.2d 424. 

TTndez statute 

A buyer of mining machinery and 
equipment, installed by him in his 
leased mine without having fully 
paid purchase price thereof, did not 
own it, and hence did not "affix his 
property” to mine within statute pro- 
viding that when person affixes his 
property to another’s land, without 
an agreement permitting him to re¬ 
move it, it belongs to landowner, un- 
less he chooses to require its re¬ 
moval by the person affixing it.— 
Nead v. Specimen Hili Mining Co.. 
GaLApp., 126 P.2d 450. 

©4. Ga.—Burpee v. Athens Produc¬ 
tion Credit Ass^n, 15 S.E.2d 526, 65 
Ga.App. 102. 

Mont.—^Eisenhauer v. Quinn, 93 P. 
38, 36 Mont. 368, 122 Am.S.R. 370, 
14 L.R.A„N.S., 435. 

0S. Mass.—Pe irce v. Goddard, 22 
Pick. 559, 33 Am.D. 764, 

Vt-—Jackson v. Walton, 28 Vt. 43. 

26 C.J. p 672 note 61. 

ee. Yt.—Standard Oil Co. pf New 
York V. Dolgin, 115 A. 235, 95 Vt. 
414, 17 A.L.R- 1218. 

26 G.J. p 672 note 62. 
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qualifications, is that personalty affixed by one to the 
land of another becomes part of the freehold and passes 
to the owner of the land. 

Where the matter is not otherwise arranged hy 
agreement between the landowner and the chattel 
owner, as discussed supra § 13, at common law and 
under statutes declaratory thereof, personalty af¬ 
fixed by one to the land of another ordinarily be- 
comes a part of the freehold and title passes to the 
fee owner.®'^ Contrary dicta are, however, to be 


§ 25 


§ 25. - Person Having No Estate in 

Land 

a. In general 

b. Effect of mistake 

c. Erections on public land 

d. Annexation by public or by quasi-pub- 

lic corporations 

a. In General 

The general rule, subject to certain exceptions and 


AzmezatioiL by bailee to bis laoid 
of personal property bailed, with or 
without knowledge and consent of 
bailor, does not maJke it realty, and 
bailor can recover it from bailee's 
grantee, even though he is an inno- 
cent purchaser, unless the annexa¬ 
tion was of such a character rhat 
the identity of the chattel is lost, 
and it cannot he removed without 
suhstantial injury to itself or the 
real estate.—Standard Oil Co. of New 
York V. Dolgin, supra—26 C.J. p 
6S1 note 70 [c]. 

Decisioa as to loss of identity 

The intention of hailee attaching 
personal property to land, and the 
damage involved in its removal have 
a controlling influence in deciding 
whether the identity of the personal¬ 
ty is lost so as to make it realty.— 
Standard Oil Co. of New York y. 
Dolgin, supra. 


Pa.—Titus V. Poland Coal Co., 119 A. 

540, 275 Pa. 431. 

Wis.—Huebschmann v. McHenry, 29 

Wis. 655. 

26 C.J. p 672 note 65. 

Prima facie, dwelling houses and 
other buildings belong to owner of 
land on which they stand as part 
of realty, although built by party 
having no interest in land, unless 
there is express or implied agree- 
ment with landowner that they shall 
remain personal property.—Meeker 
V. Oszust, 30 N.E.2d 246, 307 Mass. 
366. 

Eigbt of personal property in 
bn il d in g can exist oniy when it is 
erected on the land of another with 
the latter’s consent and express or 
implied agreement that the huilder 
may remove it.—Meeker v- Cszust, 30 
N.E.2d 246, 307 Mass. 366—Murphy 
V. Marland, 8 Cush., Mass., 578. 


67. Ark.—^Kilmer v. Kilmer, 41 S.W. 
2d 779, 780, 184 Ark. 170, citing 
Corpus Juris. 

III.—^White Way Electric Sign & 
Maintenance Co. v. Chicago Title 
& Trust Co., 14 N.E.2d 839, 368 IU. 
482, affirming 6 N.E.2d 510, 2S9 
Ill.App.* 1. 

Kan.—Blankenship v. School Dist. No. 
28 of Wyandotte County, 15 P.2d 
438, 136 Kan. 313. 

Mass.—Meeker v. Cszust, 30 N.E.2d 
246, 307 Mass. 366, 

Miss.—^New Hebron Consol. School 
Dist. V. Sutton, 118 So. 303, 151 
Miss. 475. 

N.Y.—In re Triborough Bridge Ap- 
proach, City of New York, 288 N. 
Y.S. 697, 159 Misc. 617. 

Ckl.—McDowell v. King, 96 P.2d 37, 
186 Ckl. 90—Reveirs Estate v. 
Herron. 105 P.2d 426, 187 Ckl. 618, 
130 A.L.R. 1029. 

Tenn.—Dudzick v. Lewis, 133 S.W.2d 
496, 175 Tenn. 246. 

Wis.—^David G. Janes Co. v. Weed, 
253 N.W. 181, 214 Wis. 402— 

Schmidt v. Carrol, 231 N.W. 181, 
201 Wis. 631. 

26 C.J. p 672 note 65. 

Tbe marim “wbatever is affized to 
tbe soil belongs to tbe soil,” may be 

applied. as between the owner of the 
fee and a stranger annexing articles 
or structures to the realty without 
his consent, 


Articles aiSfixed by trespasser 

(1) An electric fan and motor, the 
rails and spikes from a tram track, 
and the copper trolley wire placed 
on premises by trespasser, who used 
the premises for coal mine, are fix- 
tures which belong to the owner of 
the premises.—Titus v. Poland Coal 
Co., 119 A. 540, 275 Pa 431. 

(2) Where an owner of coal in 
adjoining premises, intending to con- 
demn a right to do so under a stat¬ 
ute later declared unconstitutional, 
entered on the premises in con- 
troversy, erected buildings and oth¬ 
er structures thereon necessary for 
the operation of the mine, and 
made five openings in the premises, 
it constituted a coal mining oper¬ 
ation as regarded question of trade 
fixtures on ejectment, which fix- 
tures became a part of the realty he- 
cause such. mine owner was a mere 
trespasser and not a tenant nor 
licensee.—Titus v. Poland Coal Co., 
supra. 

Iu liouisiaua 

(1) 'Tn order for an object or 
thing which, from its nature, is mov- 
able, to be immobilized by destina- 
tion on being attached to an im- 
movable, it is essential that the 
ownership of the movable and im- 
movable must be in the same per- 
son.'^—^Buckley v. Lindsey Mercan- 
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tile Co., 5 La-App. 467, 469—26 C.J. 
p 676 note 16 [a]. 

(2) Under Rev.Civ.Code art 468, 
things become immobilized by d^s- 
tination only when placed on a tract 
of land for its Service and improvt- 
ment by the owner himself, or when 
he, the owner, has attached them 
permanently to the tenement or to 
the building.—Richardson v. Item 
Co., 134 So. 380, 172 La. 421—Folse v. 
Loreauville Sugar Factory, App., 156 
So. 667, followed in Builders’ Supply 
Co. V. Loreauville Sugar Factory, 156 
So. 672. 

(3) Under statutory provisions to 
the eftect that, where a third person 
with his own materials constructs 
improvements or fixtures on the land 
of another, the owner of the soil 
may, at his option, compel such third 
person to remove or demolish the 
same, or, on the other hand, may re- 
tain the same on reimbursing the 
huilder for labor and materials, the 
fact that title to land is in one per¬ 
son and that a house is built there¬ 
on by another person does not pre- 
vent the house from continuing to 
remain the property of its huilder. 
—Davis-Wood Lumber Co. v. Insur¬ 
ance Co. of North America, App., 154 
So. 760, followed in Davis-Wood Lum¬ 
ber Co. V. Colonial Fire Underwriters 
of Hartford, Conn., 154 So. 767 and 
Davis-Wood Lumber Co. v. Security 
Ins. Co. of New Haven, Conn., 154 
So. 767. 

(4) In this connection it has been 
said that the works built by one on 
the land of another remain the prop¬ 
erty of the huilder until the owner of 
the soil has made his election under 
the statute.—Baldwin v. Union In¬ 
surance Co., 2 Rob. 133. 

(5) It has also been held that the 
owner of the soil has the right, un¬ 
der such code provisions, to pre- 
vent the purchaser at a sheriff's sale 
of the property of the builder from 
removing a house constructed on the 
soil owner’s land by a third person. 
—^Poche V. Theriot, 23 La.Ann. 137. 

(6) Where defendant, while in 
good-faith possession of plaintifFs 
land, buried a carbide tank in ground 
for supplying residence with light- 
ing, and tank could be removed with¬ 
out injuring land or building, defen^ 
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found,®^ and occasional decisions,^^ more particu- 
larly in connection with annexations or erections 
made in good faith and under mistake as discussed 
in the following subdivision of this section; and 
there is authority, as shown infra § 28, to the effect 
that unity of ownership in land and chattel is es- 
sential to render the latter a part of the former 
when affixed to the land in a mode permitting sev- 
erance without injury. 

b. Effect of Mstake 

It is generally held that, even where personalty is 
affixed to the land of another through mistake, the own- 
er of the personalty has no right to remove it, but there 
are authorities to the contrary. Where the mistake ia 
mutual, consent of the realty owner may be impfied so 
as to afford a right of removal. 

That one in attaching an article to, or erecting a 
structure on, another’s land, acts in good faith un¬ 
der a mistake as to the title to the land or his rights 
therein, has been held to give him no right to re¬ 
move the article or structure.'^^ In some States, 
however, a contrary view has been adopted and it 
is held that one’s mistake as to the ownership of 
the land entitles him to remove the article or struc¬ 
ture,'^^ provided such removal does not cause dam- 
age to the property of the landownerJ^ If the mis¬ 
take is mutual, being participated in by the owner 
of the land, so that he in effect consents to the an- 
nexation to his land, the article or structure may be 
regarded as removable,'^^ in accordance with the or- 
dinary presumption of an agreement for removal in 
the case of an annexation under license, discussed 
supra § 14. 


c. Erections on Public Land 

Personalty affixed to public lands by a stranger to 
the title ordinaril-y faecomes a part of such land and 
passes to the landowner; but where the personalty is 
affixed under a contract subsecjuently broken by the 
public, the original owner of the personalty may be ac- 
corded a right of removal. One tacking title to the in- 
terest in public land to which personalty is affixed may 
not claim the same as his realty. 

The rule that an article annexed to land by a 
stranger to the title becomes a part of the land and 
so the property of the landowner has been applied 
to structures placed on lands of the United States 
by one having no rights therein, these being held to 
pass as part of the realty to one subsequently en- 
tering or purchasing the land;"^^ but a contrary 
view has also been asserted.”^^ The rule that the 
fixture becomes part of the realty likewise applies, 
it seems, to erections on, or attachments to, land of 
a municipality.'^® However, when articles or mate- 
rials are furnished to a municipahty under contract, 
and the municipality refuses to pay therefor, be- 
cause of the invalidity of the contract, or noncom- 
pliance with the terms thereof by the contractor, or 
for other reasons, the contractor may recover the 
articles or materials, even though annexed to mu- 
nicipal land or to the bed of a Street or highway, 
if their removal will not involve material damage to 
the municipality or to property owners,'^'^ this ap- 
parently involving an application of the ordinary 
doctrine, discussed supra § 14, that an agreement 
for removal may be inferred when an article is an¬ 
nexed under license from the owner of the land. 

d. Aniiexa4iioii by Public or by Qnasi-Pnblic 

Oorporations 

The right of removal has been recognized in the 


ant would be permitted to remove 
tank although value thereof was not 
sued for by defendant under claim 
in reconvention in petitory action to 
recover land.—Peters v. Crawford, 
App., 199 So. 433. 

68. Ind.—Price v. Malott, 85 Ind. 
266. 

lowa.—Fehleisen v. Quinn, 165 N.W. 
213, 182 lowa 1283. 

69. Tramway rails ladd temporarlly 

on another’s lands, without permis- 
sion, although without objection, in 
order to connect a sawmill with a rail- 
road, were held not to be fixtures.— 
De Laine v. Alderman, 9 S.E. 956, 
31 S.C. 267. 

70. Ark.—Kilmer v. Kilmer, 41 S.W. 
2d 779, 780, 184 Ark. 170, citing 

Corpus Juris. 

Tex.—Bollinger v. McMinn, 104 S.W. 

1079, 47 Tex.Civ.App. 89. 

Wis.—-Lee v. Bielefeld, 186 N.W. 587, 
176 Wis. 225. 

26 C.J. p 673 note 69. 


71. Mich.—Curtis v. Leasia, 44 N.W. 
500, 78 Mich. 480. 

26 aj. p 673 note 70. 

72. lowa.—Guthrie v. McMurren, 149 
N.W. 71, 167 lowa 154, L.R.A.1915B 
187. 

73- Minn.—Karpik v. Robinson, 214 
N.W. 59, 171 Minn. 318. 

26 C.J. p 673 note 72, 

74. Ala.—Mitchell v. Billingsley, 17 
Ala. 391. 

Nev.—Treadway v. Sharon, 7 Nev. 37. 
N.M.—Patterson v. Chaney, 173 P. 

859, 24 N.M. 156, 6 A.L.R. 90. 

26 C.J. p 673 note 74. 

75. Idaho.—Bingham County Agri- 
cultural Assoc. v. Rogers, 59 P. 
931, 7 Idaho 63. 

26 C.J. p 673 note 75. 

Prilling rlg placed on land by drill- 
ing contractor under contract with 
owner of placer mining claim after 
location notice was posted, as re- 
Quired by Civ.Code, § I426d, was held 
personalty and not fixture as between 
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contractor and owner of land who 
made homestead entry thereon, under 
Aot Congr. July 17, 1914, U.S.Comp. 
St. §§ 4640a—4640c, reserving to the 
United States deposits of oil or gas, 
with the right to prospect for, mine, 
and remove such deposits, regardless 
of whether the mining claim was val- 
id under Act Congr. June 25, 1910, 
§ 2, U.S.Comp.St. § 4524, as against 
the government or a subsequent min¬ 
ing claimant.—Midland Oil Pields Co. 
V. Rudneck, 204 P. 1074, 188 Cal. 265. 

76. Cal.—Grifhth v. Happersberger, 
25 P. 137, 487, 86 Cal. 605. 

111.—Moore v. Cunningham, 23 111. 
328. 

26 C.J. p 673 note 76. 

77. Kan.—Salt Creek Tp. v. King 
Iron Bridge & Mfg. Co., 33 P. 303, 
51 Kan. 520. 

Ky.—Ployd County v. Owego Bridge 
Co., 137 S.W. 237, 143 Ky. 693. 
Utahu—Moe v. Millard County, School 
Dist, 179 P. 980, 982, 54 Utah 144. 
U (XJ. p 673 note 77. 
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case of structures erected by the United States on the 
lands of private owners. The right of removal by rail- 
roads or other public corporations which have made an- 
nexations on private iands has been both upheld and 
denied under the circumstances of particular cases. 

In some cases the view has been asserted that, in 
the absence of an express agreement for removal, 
or of circumstances calling for the implication of 
such an agreement, as considered supra § 14, arti- 
cles annexed to private land by a railroad Corpora¬ 
tion or other public company, without any permis- 
sion, express or implied, are not removable by it as 
against the landowner.'^^ However, where a rail¬ 
road company made annexations to private land, 
in the belief that this was its own land, it was al- 
lowed to remove the appliances on discovering its 
mistake;'^^ and a right of removal has been recog- 
nized evfvi in the absence of mistake.^® It has also 
been decided that tracks wrongfully laid on anoth- 
er’s land by a railroad company do not become part 
of the realty so as to pass by a tax sale of the 
land,si 

The rule that annexations by a railroad under 
express permission or by force of a grant to it of 
the right of way retain their personal character, dis- 
cussed supra § 14, does not apply where the domi- 
nent estate in the land and in the improvements is 
vested in the same owner.^^ 

Articles attached to the bed of a streei by a pub¬ 
lic Service Corporation, for the purpose of conduct- 
ing its business, have been regarded as retaining the 
character of personalty where the right so to utilize 
the Street was subject to revocation by the munici- 
pal authorities,^^ while a different view has been 
adopted as regards articles which the municipality 
could not at any time require to be removed.^*^ 
However, even apart from any power in the mu¬ 
nicipality to require their removal, it has been held 
that rails laid in a Street by a Street railway compa¬ 


ny, under a valid grant of the right, are to be re¬ 
garded as retaining the character of personalty, 
since the company has no legal interest in the Street, 
or right of exclusive control thereover, as has a 
steam railroad company in the land covered by its 
right of way.ss 

Structiires erectcd by the United Sfjates^ in time 
of war, for military and hospital purposes, without 
the consent of the owners of the land, were held 
not to belong to the latter, it being said, as grounds 
for the decision, that there was no intent to improve 
the ground, or to make it accessory to some busi¬ 
ness or employment, no assertion of title in the soil,. 
or of an intention to hold an adverse possession,. 
and no resemblance to the case of a tort-feasor who 
annexes his structures to the freehold and is, there- 
fore, presumed to intend to convert the chattel into 
realty.^® 

§ 26. - Person Having Fee Simpk Es¬ 

tate in Land 

Where an article is annexed by the owner to land 
in which he has a fee simple estate or in which he there- 
after acquires such an estate, it is ordinarily regarded 
as becoming a part thereof, although the relationship be- 
tween the owner and the party claiming the property 
may lead to the application of a different rule. 

Ordinarily, the owner of a fee simple to land, or 
one who becomes such owner after owning a less 
interest, by his annexation of personal property, 
renders it an accession to the land,^^ although 
whether or not the personalty afhxed will be re¬ 
garded as an accession to the land or as stili re¬ 
taining its character as personalty depends, to some 
extent, on the relationship subsisting between the 
fee simple owner of the land and the adverse claim- 
ant, under principies discussed in respect of a gran- 
tee or mortgagee of the land infra §§ 43-51, in re¬ 
spect of the holder of a vendor’s lien supra § 21, 


78. Mass.—Meriam v. Brown, 128 
Mass. 391. 

Md.—^Hatton v. Kansas City, C. & S. 
R. Co., 162 S.W. 227, 253 Mo. 660— 
Hunt V. Missouri Pac. R. Co., 76 
Mo. 115. 

Compensation for improvements by 
taker of land see Eminent Domain 
§ 175 c. 

79. Kan.—^Atehison, T. & S. F. R. 
Co. V. Morga-n, 21 P. 809, 42 Kan. 
23, 16 Am.S.R.- 471, 4 L.RA. 284. 

EfCect of mistake generally see supra 
subdivision b of this section. 

ackr —Illinois Cent. R. Co, v. Le 

Blanc, 21 So. 760, 74 Miss. 650. 

T«JC.—^Preston v. Sabine & K T. R. 
Co., 7 S.W. 825, 70 Tex- 375. 

Misa.—^Illinois Cent. R. Co. v. 
Ii© Blanc, 21 So. 760, 74 Miss. 550. 

82. Kan.—^Union Pac. R. Oo. v. Board 


of Com’rs of Jefferson County, 217 
P. 315, 114 Kan. 156. 

83. Me.—Portland v. New England 
Tei. & Tei, Co., 68 A. 1040, 103 Me. 
240. 

26 C.J. p 674 note 85. 

84. Me.—Paris v. Norway Water Co., 
27 A. 143, 85 Me. 330, 35 Am.S.R. 
371, 21 L.R.A. 526. 

85. Mass.—Lorain Steel Co. v. Nor¬ 
folk & B. St. R, Co., 73 N.E. 646, 
187 Mass. 500. 

88. Pa.—Meigs* Appeal, 62 44, 

28, 1 Am.R. 372. 

87. Chio.—Joseph 'Schonthal Co. v. 
Tillage of Sylvanio, 21 N,E.2d 1008, 
60 Ohio App. 407. 
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Pa.—^Witmer^s Appeal, 45 Pa. 455, 84 

Am.D. 505- 
26 C.J. p 674 note 97. 

Eguitable owner of land, who an¬ 
nexes personalty thereto and there- 
after acquires the legal title to the 
land also acquires title to the per¬ 
sonalty as a fixture, so that it be¬ 
comes subject to the lien of one 
having a judgment against such 
landowner.—^Witmer^s Appeal, supra. 
Not removable after termination of 
fee 

Buildings used as car barns, 'ma- 
chine shops, and offlees, erected on 
land by owner of fee subject to an 
exeeutory estate, became part of real¬ 
ty and were not subject to removaii 
after owner^s fee was determined.— 
Joseph Schonthal Co. v. Village of 
Sylvania, 21 N.E.2d 1008, 60 Ohio 
App. 407. 
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.,nd in respect of the holder of a mechanicas Hen su¬ 
pra § 20. In § 30 infra, is a discussion of the re- 
spective rights in this connection of the Iandowner's 
personal representatives and heirs, and of his per¬ 
sona! representatives and devisees,* and in § 32 
infra is taken up the matter of rights arising as be- 
tween a landowner and his cotenants. 

§ 27. - Person Having Limited Estate in 

Land 

The same article or structure canrvot be at the same 
time a fixture and realty as to one undivided interest in 
land and personalty as to another undivided interest 
in the same land. 

A thing cannot be a fixture and realty as to one 
undivided interest in land and remain personalty as 
to another undivided interest.*^ In the case of an 
article annexed by one having a life estate in land, 
the question whether it is to be regarded as a part 
of the land ordinarily arises as between such life 
tenant, or one claiming in his right, on the one side, 
and the remainderman, on the other side, as dis- 
cussed infra § 31. In the case of an annexation by 
one holding as tenant under a lease, the question 
as to the efifect thereof ordinarily arises as between 
the tenant, or his successor in interest, and the land- 
lord, having the reversion, although occasionally the 
question arises as between the tenant and one to 
whom he has undertaken to transfer the article, or 
his entire interest in the land, and such matters are 
considered infra §§ 33-42. 

§ 28. - Persons Having Different Inter- 

ests in Land and Chattel 

Where an article owned by one person is affixed to 
land owned by another and is capable of severance wlth- 
out injury to the owner of the land, there is some au- 
thority to the effect that it cannot become a part of the 
land. 

The view has occasionally been expressed that, 
in order that an article annexed may become a part 
of the realty, the same person must own both the 
article and the land to which the article is annexed 


§ 29 

and must, moreover, own the same interest in 
each,S9 this view having been applied when the un¬ 
divided interest in the chattel of the one making 
the annexation was not of the same extent as his 
undivided interest in the land,9<^ and when the sole 
owner of the article annexed owned merely an un¬ 
divided interest in the land.^^ 

Annexation by firm. The requirement of identity 
of interest in the chattel and in the land has been 
applied in the case of a chattel annexed by a part- 
nership to land belonging to one member thereof, 
with the resuit of regarding it as stili retaining its 
chattel character,^- but more usually an article so 
annexed by a partnership to land belonging to one 
of the partners has been regarded as a part of the 
realty. 

§ 29. Between Persons in Family Relation 
and Their Privies 

It has been held that ordinarily articles or structures 
of a permanent character, affixed by a husband to his 
wife^s realty, become a part of the realty without right 
of removal, but that, where the husband is a tenant by 
the curtesy following his wife's decease, the ordinary ruie 
does not appiy. An analogous rule has been applied to a 
surviving wlfe. 

Articles or structures placed by a husband on his 
wife’s property, if of a permanent nature, have been 
held to belong to the freehold, with no right of re¬ 
moval in him or his representatives and the fact 
that the wife consented to the annexations was re¬ 
garded as immateriai, she having no power to con- 
tract with her husband.That the fixtures were 
annexed by the husband for purposes of trade has 
also been regarded as immateriai in this connec¬ 
tion. In case, however, the husband survives the 
wife, and becomes a tenant by the curtesy, and as 
such annexes articles for purposes of trade, he has, 
it has been decided, the right of removal;®'^ and a 
right of removal has been accorded a widow remain- 
ing in possession of her deceased husband^s land 
pending settlement of his estate. 


88. Ga.—Holland Furnace Co. v. 
Lowe, 159 S.E. 277, 172 Ga. 815. 

Rigrhts as to fixtures as between ten- 
ants in common generally see in¬ 
fra § 32. 

89. Ariz.—Nigro v. Hatch, 11 P. 177, 
2 Ariz, 144. 

Ga.—^Holland Furnace Co. v, Lowe, 
153 S.E. 277, 172 Ga. 816. 

Mich.—^Adams v. Lee, 31 Mich, 440. 
26 C.J. p 676 note 16. 

Annexation by person having- no es¬ 
tate in land see supra § 25. 

90 . Midi.—AdAxns v. Lee, 31 Mich. 
446 . 


91. Ga.—Holland Furnace Co. v. 
Lowe, 159 S.E. 277, 172 Ga. 815. 

26 GJ. p 676 note 18. 

92. Mich.—Robertson v. Corsett, 39 
Mich. 777. 

26 C.J. p 676 note 19. 

93. Mass.—Thompson v. Vinton, 121 
Mass. 139- 

26 C.J. p 676 note 20. 

94 . Hawaii.—^Adams v- Kauwa, 6 
Hawaii 280. 

Pa.—^Albert v. Uhrich, 36 A. 745, 180 
Pa. 283. 

26 GJ. p 674 note 90. 
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95. Me.—Boak v. Wiswell, 38 Me. 
569. 

Tenn.—Marable v. Jordan, 5 Humphr. 
417, 42 Am.D. 441. 

96. Pa.—Albert v. Uhrich, 36 A. 745, 
180 Pa. 283, apparently overruling 
Hinds' Estate, 5 Whart, 138, 34 Am. 
D. 542. 

97. N.C.—Overman v. Sasser, 12 S.E. 
64, 107 N.C. 432, 10 L.R,A. 722. 

26 C.J. p 674 note 93. 

98 . Wash.—In re Bloor’s Estate, 197 
P. 614, 115 W'ash. 507. 
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§ 30 

§ 30. Between Personal Representative and 
Heir o£ Decedent, Devisees, and 
Tbeir Privies 

a. Heir and personal representative 

b. Devisee and legatee or personal rep¬ 

resentative 

a. Heir and Personal Representative 

The rule that personalty affixed to the realty becomes. 
a part thereof is strictiy appiied in favor of the heir of a 
decedent as against the latter^s persona! representative, 
although where the articfe or structure is readify re- 
movable without injury to the real estate it may be held 
personalty passing to the representative. 

The rule that what has been annexed to the free- 
hold becomes part thereof is stated to apply with 
full force in favor of an heir as against a personal 
representative of the landowner;^® but where the 
article or structure is so affixed that it is readily 
removable, it has been held personalty passing to 
decedent’s representative and not to his heir,^ 

Domestic and ornamental fixiures. While there 
are early decisions to the effect that articles an¬ 
nexed to the freehold for purposes of ornament or 
domestic convenience pass to the executor rather 
than to the heir, no such exception to the general 
rule is recognized in the later cases, such articles 
being assumed to pass to the heir if so annexed as 
to be part of the realty.^ 

Trade fixiures. Articles evidently annexed for 
trade purposes have been regarded as fixtures pass¬ 
ing to the heir,^ but there is authority to the con- 
trary.'^ 


Particular articles or structures. In application 
of the above rules, va-rious particular articles or 
structures have been held fixtures passing to the 
heir,5 or personalty passing to the representative,® 
under the circumstances disclosed in the particular 
case. 

b. Devisee and Legatee or Personal Representa¬ 
tive 

In the absence of a contrary intent revealed by the 
will, the devisee of real esitate is entitied to articles 
or structures affixed thereto, as against the ciaims of 
those entitied to the personal estate. 

The right of the devisee of land to the articles 
annexed thereto is said to be determined by the 
same considerations as arise on a claim by the heir.'' 
Unless the will evidences a contrary intent, articles 
or structures affixed to the land pass to the devisee 
of the realty to which they are attached rather than 
to a legatee or personal representative.® However, 
a thing not physically affixed to the realty devised 
will be deemed personalty and will not pass to the 
devisee,® since, as shown in the CJ.S. title Wills § 
786, also 69 C.J. p 404 notes 44-46, a devise of realty 
does not ordinarily include personalty. 

§ 31. Between Life Tenant and Remainder- 
man and Their Privies 

As between the life tenant and remainderman, the 
law allows the greatest latitude and indulgence in favor 
of the presumption that particular articles are to be con- 
sidered as persona! chattels. 

Articles placed on the premises by the life tenant 
which are not so affixed as to become a part of the 


Widow bnilding liotiBe for own con- 
verdence 

Where the widow of decedent per- 
mitted by the court to remain in pos- 
session of a farm pending the settle- 
ment of the estate built a root honse 
for her own convenience, she had a 
right to remove it.—In re Bloor's Es¬ 
tate, supra. 

^9. Ark.—Stone v. Suckle, 224 S.W. 

735, 145 Ark. 387. 

26 C.J. p 693 note 9. 

Fixtures as subject to descent gen- 
erally see Descent and Distribution 
5 9. 

1. Va.—Crenshaw v. Crenshaw, 2 
Hen. & M. 22, 12 Va. 22. 

2. Mass.—Bainway v. Cobb, 99 Mass. 
457. 

N.H.—Tuttle V. Robinson, 33 N.H. 
104. 

26 C.J. p 694 notes 13, 14. 

3. lowa.—^Kinsell v. Billings, 
lowa 164. 

26 C.J. p 694 hote 10. 


4. Tenn.—McDavid v. Wood, 6 

Heisk. 95. 

26 C.J. p 694 notes 11, 12. 

5. Cotton gln running gear 

5. C.—McKenna v. Hammond, 21 S.C. 
L. 331, 30 Am.D. 366. 

Gasometer and gas generator 
N.J.—Hays v. Doane, 11 N.J.Eq. 84. 
Gravestones 

N.H.—Sabin v. Harkness, 4 N.H. 415, 
17 Am.D. 437. 

Hay scales set In stone excavation 
N.H.—Dudley v. Foote, 63 N.H. 57, 56 
Am.R. 489. 

Other particular articles or struc- 
tures 

U.S.—Powell V. Monson & Brimfleld 
Mfg. Co., C.C.Mass., 20 F.Cas.No. 
11,357, 3 Mason 459. 

26 C.J. p 694 note 15 [a]. 

6. Stili 

Va.—Crenshaw v. Crenshaw, 2 Hen. 
& M. 22, 12 Va. 22. 

7. Pa.—Bannerot v. Bannerot, 86 A. 
489, 238 Pa. 606. 
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8. Pa.—Bannerot v. Bannerot, 86 A. 

489, 238 Pa. 606. 

26 C.J. p 730 note 15 [a]. 

Flantation bell resting on a wood- 
en stand or frame and attached 
thereto by removable metal bolts 
was a ‘*fixture,” which passed as part 
of realty under the will, and not to 
a residuary legatee.—^Winn v. Eath- 
erly, 192 So. 431, 187 Miss. 159. 

9- N.H.—Dana v. Burke, 62 N.H. 

627. 

Boat was held not to pass under 
the devise of a cottage, in connection 
with which the boat was used, there 
being no actual or constructive an- 
nexation to the realty and it not be¬ 
ing adapted for use in connection 
therewith nor essential to the enjoy- 
ment of the estate.—Dana v. Burke, 
supra. 

ITufastened mlrror resting on 
bracket does not pass with devise of 
house, although mirrors clamped to 
the walls do pass to the devisee.— 
Lockwood V. Lockwood, 3 Redf.Surr,, 
N.Y.. 330. 
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freehold may be removed by t)ut improve^ 

ments which are intended to, and do, become a part 
of the realty may not be removed by the life ten- 
ant or those claiming under him.^l It has been said 
that as between the life tenant and remainderman 
the law allows the greatest latitude and indulgence 
in favor of the presumption that particular articles 
are to be considered as personal chattels, rather 
than as part of the freehold.^^ As between a ten¬ 
ant of land for life, or his representative, and the 
remainderman or reversioner, the rule forbidding 
removal is, it is said, applied with less strictness 
than between executor and heir and with more 
strictness than between landlord and tenant.^^ 

A lessee from the tenant for life has no greater 
rights than the tenant for life himself.l^ The les- 
see's rights cannot be increased by an agreement 
with the tenant for life, not assented to by the re¬ 
mainderman, giving the lessee the right of remov- 
al.^5 The acceptance of rent from the lessee by the 
remainderman will not be deemed a ratification of 
such agreement where it is collateral to the lease, 
and it does not appear that the remainderman was 
apprised of it.^® The fact that the remainderman 
did not give notice of his rights to one deriving 
title from the life tenant does not create an es- 
toppel against him to claim improvements.^'^ On 
the other hand, an agreement between the lessee 
from the life tenant and the life tenant, that build- 
ings erected by the lessee shall belong to him and 
shall be removable by him, has been held to make 
them personalty, even after the transfer of such 
buildings by the lessee to the life tenant. 


§ 32 

Trade fixtures,' The tenant for life, or his per¬ 
sonal representative, has ordinarily been permitted 
to remove articles annexed by him for purposes of 
trade.^^ 

Agricultural fixtures, Agricultural fixtures have 
been regarded as not removable by the life tenant 
or his representative.20 Fixtures used for mixed 
purposes of trade and agriculture belong to the ten- 
ant^l On the other hand, agricultural implements 
which are easily removable, and which are consid¬ 
ered as personalty, belong to the life tenant and are 
not part of the realty.-^ 

Domesiic and ornamental fixtures. It is public 
policy to permit a tenant for life to make the most 
profitable and comfortable use of the premises that 
can be obtained consistently with the rights of the 
owner of the freehold, and the law allows the great¬ 
est indulgence in favor of the presumption that 
domestic and omamental fixtures are to be consid¬ 
ered as personal chattels.-S Under this rule, a 
lighting piant, installed by the life tenant, has been 
held to be a personal chattel, rather than part of 
the freehold.^^ 

§ 32. Between Tenants in Common and 
Their Privies 

A tenant rn common who annexes articles or s.truc- 
tures to land owned by him in common with another has 
no right to remove such articles if they have been so 
annexed as to become part of the realty. 

One who annexes articles or structures to land 
owned by him and another in common has no right 
to remove such articles.^^ In determining whether 


la Crib 

Removal of crib, placed by the life 
tenant on a rock and not aifixed to 
the freehold, was not waste.—Clem- 
ence v. Steere, 1 R.I. 272, 53 Am.D. 
621. 

Where railroad company lawfully 
enters on property under a convey- 
ance from a life tenant, and makes 
thereon improvements of a character 
necessary for its business, it has the 
right, if it intends to abandon the 
premises at the expiration of the 
life estate, to remove such improve¬ 
ments from the property. 

Ga.—Charleston & W. C. R. Co. v. 
Hughes, 30 S.E. 972, 105 Ga. 1, 
70 Am.S.R. 17. 

111.—Chicago & A. R. Co. v. Good- 
win, 111 111. 273, 53 Am.R. 622. 

11. Improvements by hnsband on 

land in which wife held life interest 
were regarded as belonging to the 
remainderman, as if made by the 
wife herself.—Glidden v. Barnett, 43 
N.H. 306. 

12- Ky.—^De Charette's Guardian v. 


Bank of Shelbyville, 291 S.W. 1054, 
218 Ky. 691. 

13. Pa.—^White v. Arndt, 1 Whart- 
91. 

26 C.J. p 694 note 16. 

14. Pa,—Brandmeier v. Pond Creek 
Coal Co., 26 Pa.Dist. 29. 

Tenn.—Cannon v, Hare, 1 Tenn.Ch. 

22 . 

15. Ark.—Demby v. Parse, 14 S.W. 
899, 63 Ark. 526, 12 L.R.A. 87. 

16. Ohio.—^Haflick v. Stober, 11 Ohio 
St. 482. 

Pa.—^White v. Arndt, 1 Whart. 91. 

17. Miss.—Stewart v. Matheny, 5 So. 
387, 66 Miss. 21, 14 Am.S.R. 538. 

18. Ind.—Merrell v. Garver, 101 N. 
E. 152, 54 Ind.App. 514. 

19. N.Y.—Buckley v. Buckley, 11 
Barb. 43. 

Pa.—Hinds’ Estate, 5 Whart. 138, 34 
Am.D. 542. 

26 C.J. p 695 note 17. 

20. Ohio.—Haflick v. Stober, 11 Ohio 
St. 482. 

26 aJ. p 695 note 18. 
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Fermarnent fenee, erected by life 
tenant, becomes a part of the realty 
and passes to the remainderman.— 
Glidden v. Barnett, 43 N.H. 306. 

21. K.C.—Overman v. Sasser, 12 S. 
E. 64, 107 N.C. 432, 10 L.R.A. 722. 

22. Cream separator and milling 
piant, installed by life tenant, were 
held removable fixtures.—De Char- 
ette's Guardian v. Bank of Shelby- 
ville, 291 SW. 1054, 218 Ky. 691. 

23. Ky.—De Charette^s Guardian v. 
Bank of Shelbyville, 291 S.W. 1054, 
1057, 218 Ky. 691, citing Corpus Jtu 
ris. 

26 C.J. p 695 note 20. 

24:. Ky.—De Charette"s Guardian v. 
Bank of Shelbyville, supra, citing 

Corpns Juris. 

25. Conn.—Baldwin v. Breed, 16 
Conn. 60. 

Miss.—Stillman v. Hamer, 8 Miss, 
421. 

Pa.—Crest v. Jack, 3 Watts 238, 27 
Am.D. 353. 

26 CJ. p 720 note 30. 
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articles are so annexed to the land as to be part of 
the realty as between tenants in common, the princi¬ 
pies which control as between grantor and grantee 
are to be applied.^^ Consent of his coowners ob- 
tained by a tenant in common before erecting a 
building on the land held in common does not en- 
title him to treat the building as belonging exclu- 
sively to him;27 but there are cases apparently to 

the contrary.^S 

§ 33. Between Landlord and Tenant and 
Their Privies 

As between landlord and tenant, fmprovements of a 


permanent nature placed on the leased premises hy the 
tenant wfth the intentfon that they shouid be perma- 
nently annexed are not removable by the tenant and his 
privies. 

As between landlord and tenant, fixtures cease 
to be personal property removable by the tenant 
when they are firmly attached to the real estate so 
that they cannot be removed without material inju- 
ry to the realty, and when they are adapted to the 
use of the realty, and it is the intention of the par¬ 
ties that they shouid be permanently annexed.^9 


26. Conn-—Baldwin v. Breed, 16 
Conn. 60. 

Me.—Parsons v, Copeland, 38 Me. 637. 
26 C.J. p 720 note 32. 

Rules as between vendor and pur- 
chaser see infra §§ 43-51. 

27. Conn.—Baldwin v. Breed, 16 
Conn. 60. 

26 C.J. p 720 note 33. 

28. Mass.—Fair v. Pair, 121 Mass. 
559—^Howard v. Fessenden, 14 Al- 
len 124. 

26 C.J. p 720 note 34. 

29. IT.S.—U. S. V. Certain Lands in 
Jo Daviess County, C.C.AI1L, 120 
F.2d 561. 

Cal.—Clark v. Talmadg-e, 74 P.2d 825, 
23 Cal.App.2d 703. 

Ga.—Powell v. Grifflth, 142 S.E. 466, 
38 Ga.App. 40. 

N.T.—Crater’s Wharf v. Valvoline Oil 
Co., 196 N.Y.S. 815, 204 App.Div. 
840. 

Wash.—Reinoehl v. Vervaeke, 82 P.2d 
861, 196 Wash. 348. 

26 C.J. p 696 note 24. 

Judicial recognition of custom show- 
ing what are or are not fixtures as 
between landlord and tenant see 
Customs and Usages § 19 h. 
Tenant's fixtures defined see supra § 
1 . 

Removable fixtures as realty or per¬ 
sonal ty see infra § 37. 

Requisites of conversion into realty, 
intention, and necessity of annexa- 
tion generally see supra §§ 1-3. 
^aw applicahle 

Rights of parties to suit by own- 
er of piant to prevent removal and 
sale by lessee of machinery and 
equipment installed by lessee, but 
which the owner alleged to be part 
of the realty, are controlled by law 
of state in which the case arose.— 
Union Bldg. Co. of Pennsylvania v. 
Pennell. C.C.A.Pa, 78 F.2d 959. 
Farticnlar s tracture s and articles 
held not removable 

(1) Awning for which tenant sup- 
plied fabric.—Gordon v. Cohn, 30 P. 
ad 19, 220 Cal. 193. 

(2) Buildings erected by lessee. 
Mo,—-Buhiinger v. United Piremen's 

Ins. Co. of Philadelphia, App., 16 
S.W.2d 699. 


Neb.—Frost v. Schinkel, 238 N.W. 

659, 121 Neb. 784, 77 A.L.R. 1381. 
Ohio.—McGowan v. McGowan, 18 N. 

E.2d 419, 59 Ohio App. 397. 

Or.—General Petroleum Corporation 
of California v. Schefter, 16 P.2d 
645, 141 Or. 349. 

26 C.J. p 696 note 24 [a] (1)-(16). 

(3) Buildings even while being 
constructed.—^Rogers v. Goldman, 227 
N.W. 672, 249 Mich. 31. 

(4) Core oven, electric transform¬ 
er, jib erane, hoist, and addition to 
building erected by lessee to be used 
in connection with building for con- 
ducting foundry.—Delano v. Tennent, 
244 P. 273, 138 Wash. 39, 45 A.L.R. 
766. 

(5) Boors and Windows, Including 
transoms.—Slane v. Curtis, 286 P. 
372, 41 Wyo. 402, 69 A.L,.R. 906, re- 
hearing denied 288 P. 12, 41 Wyo. 402, 
69 A.L.R. 906. 

(6) Electric elevator, installed in 
the landlord's storehouse by a ten¬ 
ant as a substitute for an elevator 
previously built, the elevator being 
permanently installed on a cernent or 
concrete foundation, the several floors 
through which it passed being mate- 
rially modified so it could not be re¬ 
moved without injury to the freehold. 
—^Alabama Machinery & Supply Co. 
V. Roquemore, 87 So. 436, 205 Ala. 
244. 

(7) Electric fans.—^McHale v. Ros- 
enblatt, 184 A 172, 66 R.I. 120, 168. 

(8) Filling station. 

Ark-—Dent v. Bowers, 265 S.W. 636, 
166 Ark. 418, 36 A.L.R. 443. 

Wis.—^Northwestern Loan & Trust 
Co. V. Topp Oil & Supply Co., 248 
N.W. 466, 211 Wis. 489. 

(9) Lighting piant.—^Boykin v. 

Boykin, 4 La.App. 210. 

(10) Pump which was necessary 
adjunet of well sunk by lessee.— 
Jones V. Conrad, 98 So. 397, 154 La. 
860. 

(11) Liinoleum supplied and ce- 
mented to floor by tenant.—(Sordon 
V. Cohn, 30 P.2d 19, 220 Cal. 193. 

(12) Other objects. 

Mich.—Colton v. Michlgan Lafayette 
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Bldg. Co.. 255 N.W. 433, 267 Mich. 

122 . 

N.Y.—People ex rei. Pennsylvania R. 

Co. V. Leo, 183 N.Y.S. 597, 112 

Misc. 578, affirmed 188 N.Y.S. 226, 

196 App.Div. 426. 

26 C.J. p 696 note 24 [al. 

Piping, rods, and tabes in oil well 
are presumptively a part of the 
realty, and this presumption can be 
rebutted only on a showing that les¬ 
see under his contract had the right 
of removal.—Terry v. Crosswy, Tex. 
Civ.App., 264 S.W. 718. 

Sprinkler system 

(1) Parts of a concealed sprinkler 
system built into a building on leased 
premises became part of the freehold 
where it could not be removed with¬ 
out causing substantial damage. 

U.S.—Interstate Trust & Banking Co. 

V. Warren, C.C.APla., 69 F.2d 368. 
Mo.—Globe Automatic Sprinkler Co. 

V. Boester, 95 S.W.2d 825, 231 Mo. 

App. 203. 

(2) It has also been held that a 
sprinkler system hecomes a fixture 
and an inseparable part of the leased 
premises.—People v. Leo, 183 N.Y.S. 
597, 112 Misc. 578. 

(3) Tanks or minor parts, such as 
nozzles, which can be removed with 
no appreciable damage, do not be- 
come part of the freehold.—Interstate 
Trust & Banking Co. v. Warren, su¬ 
pra. 

(4) On the other hand, where the 
sprinkler system may be removed 
without material damage to the 
building, it may be removed by the 
lessee installing it. 

Ark.—Romich v. Kempner Bros. 

Realty Co., 92 S.W.2d 215, 192 Ark. 

454. 

La.—Richardson v. Item Co., 134 So. 

380, 172 La. 421. 

(5) The fact that some expense 
may be incurred in adopting the 
sprinkler system to, and installing 
it in, another building is not of con- 
trolling importance, but is a circum- 
stance to be considered in determin- 
ing the intent of the parties.—Rom¬ 
ich V. Kempner Bros. Realty Co., su¬ 
pra. 
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On the other hand, particularly in view of the, ten- 
dency to favor the tenant, see infra § 34, it is gen- 
erally held that where fixtures are erected on and 
attached to real property by a tenant for a specific 
use connected with the occupancy during the lease- 
hold term, and without any contrary agreement, 
they may be removed by the tenant, or by those 
lawfully claiming under him, during the term of the 
tenancy, provided the severance can be accom- 
plished without material injury to the freehold.^® 
The intent of the parties is a controlling criterion 
in ascertaining whether property supplied by the 
lessee retains its character as personalty and is 
removable by him;^! the character of the annexa- 


tion to the land and the use made of the property 
being subsidiarily employed for the purpose of test- 
ing the intention of the parties.^- The fact that 
the tenant in removing an improvement placed on 
the freehold by him will not leave the premises in 
exactiy the same condition as they were before he 
entered thereon is not controlling in determining 
whether he has the right to remove such improve- 
ment.^® Although the right to remove fixtures may 
be, and frequently is, the subject of an express 
agreement between the landlord and tenant, see su¬ 
pra § 15, the tenant needs no express stipulation in 
the lease to give him the right to remove improve- 
ments which have not become a part of the free¬ 
hold. 


Vatat doors, etc. 

(1) A vault door and frame, lock- 
boxes, burglar alarm, and marble, 
bronze, and wood fixtures in a bank 
were held not removable.—Greens- 
burg“ Bank v. Department of Finan¬ 
cial Institutions, Ind.App., 11 X.E.2d 
1008. 

(2) Likewise, wainscoting, vault, 
closet, and doors installed by bank 
tenant, but not a time lock door, 
were not removable.—Inge v. First 
State Bank of Denton, Tex.Civ.App., 
67 S.W.2d 217, error dismissed. 

(3) A vault door, however, has 
been held to be removable,—Bennett 
V. Taylor, 49 S.W.2d 608, 185 Ark. 
794. 

(4) Likewise, a bank vault and 
night depository were banking “trade 
fixtures.”—President and Directors of 
Manhattan Co. v. Mosler Safe Co., 299 
N.T.S. 417, 252 App.Div. 863, appeal 
denied 13 N.E.2d 480, 277 N.Y. 740. 
30. Neb.—Moran v. Otoe County 

Kat. Bank. 213 N.W. 824, 116 Neb. 

515. 

S.D.—Conway v. Belatti, 175 N.W. 

703, 175 S.D. 703. 

Wis.—Hartberg v. American Found- 

ers* Securities Co., 249 N.W. 48, 

212 Wis. 104, 91 A-KR. 536. 

26 O.J. p 704 note 26. 

ParticTUar objects held removable 

(1) Building- merely set on ground 
without foundation under it.—School 
Dist. No. 11, Laramie County, v. Don- 
ahue, 97 P.2d 6^3, 55 Wyo, 220. 

(2) Garage tools.—^Hill's Garage, 
V. Rice, 234 P. 1023, 134 Wash. 101. 

(3) Office carpet tacked to strips 
nailed to wooden plugs in concrete 
floor.—Hartberg v. American Found- 
ers' Securities Co., 249 N.W. 48, 212 
Wis. 104. 91 A.L.R. 536. 

(4> Organ installed in theater.— 
Rudolph Wurlitzer Co. v. Cohen, 144 
A. 641, 156 Md. 368, 62 A.L.R. 358. 

(5> Temporary derrick.—Jones v. 
Conrad, 98 So. 397, 154 La. 860. 

31^ U.S.—Union Bldg. Co. of Perm- 

sylvania v. Pennell, C.C.A.Pa.^ 78 


P.2d 959—Societa Italiana di Mu¬ 
tua Beneficenza v. Burr, C.C.A.Cal., 
71 F.2d 496. 

Cal.—San Diego Trust & Savings 
Bank v. San Diego County, 105 P- 
2d 94, 16 Cal.2d 142, 133 A.L.R. 416, 
superseding, App., 96 P.2d 137, cer¬ 
tiorari denied U. S. Nat. Bank of 
San Diego v. San Diego County, 61 
S.Ct. 449, 312 U.S. 679, 85 L.Ed. 
1118—Jahnke v. Jahnke, 253 P. 752, 
81 Cal.App. 387. 

Md.—Rudolph Wurlitzer Co. v. Cohen, 
144 A. 641, 156 Md. 368, 62 A.L.R. 
358. 

Mass.—Titcomb v. Carroll, 191 N.E. 

410, 287 Mass. 131. 

Mo.—Matz V. Miami Club Restaurant, 
App., 127 S.W.2d 738. 

Mont—Story Gold Dredging Co. v. 
Wilson, 76 P.2d 73, 106 Mont. 166 
—Helena & Livingston Smelting & 
Reduction Co. v. Northern Pac. Ry. 
Co., 205 P. 224, 62 Mont 281, 21 
A.L.R, 1080. 

Okl-—^Hedges v. First Nat. Bank, 39 
P.2d 57, 170 Okl. 175. 

Pa.—Copley v. Stevsrart, 14 PaJDist & 
Co. 733. 

Tenn.—Dudzick v. Lewis, 133 S.W. 

2d 496, 175 Tenn. 246. 

W.Va.—^Freeman v. Truax, 136 S.E: 

697, 103 W.Va. 132. 

Wis.—Old Line Life Ins. Co. of 
America v. Hawn, 275 N.W. 542, 225 
Wis. 627—Shields v. Hansen, 230 
N.W. 51, 201 Wis. 349—^Zimmerman 
v. Treleven, 212 N.W. 266, 192 Wis. 
214—Hanson v. Ryan, 201 N.W. 749, 
185 Wis. 566, 36 A.L.R. 1516. 
Intentiori generally see supra § 2. 
Attachment 

The fact that at commencement 
of suit by lessor he regarded prop¬ 
erty placed on leas^ premises as 
property of assxgnee of lease and 
procured an order of attachment 
against it although not necessarily 
controlling, was relevant in deter¬ 
mining whether the parties intended 
that on termination of lease the prop¬ 
erty shpuld remain in assignee or 
whether it should become a part of 
the realty and vest in lessor.—Amer- 
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i can Rolling Mill Co. v. Carol Min¬ 
ing Co., 137 S.W-2a 725, 282 Ky. 64. 

Qiving and taking of chattel mort- 
gage expresses an agreement and an 
intention of the parties that the 
property covered therein shall retain 
its character as personal property. 
—Ottawa Public Finance Corporation 

V. Blackley-Gould ■ Corporation, 281 
Ill.App. 447. 

Qnestion of intention 

Whether fixtures on leased prem¬ 
ises are removable is question of 
intention of landlord and tenant»— 
In re Shelar, D.C.Pa., 21 P.2d 136. 
Subseqnent statements 

The fact that bank’“s statements 
and reports showed that bank was 
owner of certain fixtures did not 
divest articles of character of fix¬ 
tures which they acquired at time 
of annexation to building.—Greens- 
burg Bank v. Department of Finan¬ 
cial Institutions, Ind.App,, 11 N.E. 
2d 1008. 

32. Cal.—Jahnke v. Jahnke, 253 P. 
752, 81 Cal.App. 387. 

Mass.—Titcomb v. Carroll, 191 N.E. 
410, 287 Mass. 131. 

W. Va.—Pocahontas Coal & Coke Co. 
V. By-Products Pocahontas Co., 164 
S.E. 504, 112 W.Va, 390. 

icere fact of attachment do es not 
determine whether it belongs to the 
owner of the fee or the tenant, as 
ownership depends on the manner of 
attachment and on the agreement of 
the parties, express or implied.— 
Prudential Ins. Co. of America v. 
Kaplan, 198 A. 68, 330 Pa. 33. 

33. Tex.—0'Neil v. Quilter, 234 S.W. 
528, 111 Tex. 345. 

34. Wis.—Old Line Life Ins. Co. of 
America v. Hawn, 275 N.W. 642, 
225 Wis. 627—Standard Oil Co. v. 
La Crosse Super Auto Service, 258 
N.W. 791, 217 Wis. 237, 99 A.L.R. 
60—HArtberg v. American Found- 
ers* Securities Co., 249 N.W. 48, 212 
Wis, 104, 91 A.L.R. 536—Shields 
v. Hansen, 230 N.W. 51, 201 Wis- 
349. 
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Articles not annexed by ienant. Articles which 
are on the leased premises at the time of the mak- 
ing of the lease, and which are mere chattels not a 
part of the realty, do not pass by a lease of the 
premises so as to entitie the tenant to the use there- 
of,2^ or to subject him to liability, under an agree- 
ment to deliver up the premises in good condition 
at the end of the term, for damage done to such 
articles.^® On the other hand, a tenant does not 
have the right to remove fixtures on the premises at 
the time of the leasing thereof.^"^ 

§ 34. - Tendency to Favor Tenant 

The law is extreme!/ indulgent to the tenant with 
respect to fixtures. 

The general rule that whatever is affixed to the 
realty becomes part thereof does not obtain in its 
fullness as between landlord and tenant.ss ^phe law 
is extremely indulgent to the tenant with respect to 
fixtures,39 and it has been held that to prevent re- 
moval of fixtures by a lessee, accession to the real¬ 
ty must affirmatively appear.-^o Indeed, it has been 
said that, as between landlord and tenant, more 
than in the case of any other relation, the greatest | 


latitude and indulgence are to be allowed in favor 
of the tenant^s claim to have particular articles con- 
sidered as personal chattels rather than as part of 
the freehold or inheritance.^^ This tendency to 
favor the tenant may also arise from the character 
of the tenancy. Thus, it has been presumed, in the 
absence of an agreement to the contrary, that it was 
not the intention of a tenant at will to enhance the 
value of the freehold, and that improvements placed 
thereon were for his own use and benefit, and that 
they should retain their character as personalty.42 

§ 35. - Statutory Provisions 

The right of a tenant to remove fixtures placed by 
him on the leased premises is regulated in some jurisdlc- 
tions by statute. 

In several States there is a statutory provision 
that a tenant may remove from the demised prem¬ 
ises at any time during the continuance of his term, 
anything affixed thereto for the purpose of trade, 
manufacture, ornament, or domestic use, if the re- 
moval can be efifected without injury to the prem¬ 
ises, unless the thing has, by the manner in which 
it is affixed, become an integral part of the prem- 


Judicial recognition of custom per- 
mitting tenant to remove fixtures 
see Customs and Usages, § 19 h. 

35. Mass.—Kimball v. Grand LtOdge 
of Masons, 131 Mass. 59. 

26 C.J. p 696 note 25 [a}. 

36. Mass.—Holbrook v. Chamberlin, 
116 Mass. 155, 17 Am.R. 146. 

26 C.J. p 696 note 25 [b]. 

37. Ga.—Wolfe V. Sampson, 51 S.E. 
335, 123 Ga. 400. 

Wis.—Baringer v. Bvenson, 106 N.W. 

801, 127 Wis. 36. 

26 C.J. p 696 note 25 [c], [d]. 

38. Colo,—Rare Metals Min. & Mill. 
Co. V. Western Colorado Power Co., 
213 P. 124, 73 Colo. 30. 

39. U.S.—In re Shelar, D.C.Pa,, 21 
P.2d 136. 

Miss.—Prederick v. Smith, 111 So. 
847, 147 Miss. 437—-Waldauer v. 
Parks, 106 So. SSl, 141 Miss. 617. 
Tex—Sanders v. Lefkovitz, Civ.App., 
292 S.W. 596. 

Wis.—Hartberg v. American Found- 
ers' Securities Co., 249 N.W. 48, 
212 Wis. 104. 91 A.L..R. 536. 

Different test 

The legal test by which a court 
may treat realty and a chattel at- 
tached thereto as a single whole, 
where both are owned by the annex- 
or, is not necessarily the legal test 
by which a court would determine 
whether the separate owner of a 
chattel had lost it by a tenant's an- 
heiation to the freehold.—In rfe The¬ 
odore A. Kochs Co., C.aA.111., 120 P. 


2d 603—26 C.J. p 695 note 21 [b] 
( 1 ). 

Doctrine is applied liberally to the 
protection of tenant in the right of 
removal.—Davidson v. Ginsberg, 181 
N.W. 661, 190 lowa 1327. 
ronnded on pnblic policy 

“The right of the tenant to remove 
the erections made by him in fur- 
therance of the purpose for which 
the premises were leased is one 
founded upon public policy and has 
its foundation in the interest which 
society has that every person shall 
be encouraged to make the most 
heneficial use of his property the cir- 
cumstances will admit of.” 

Mich.—Cameron v. Oakland County 
Gas & Oil Co., 269 N.W. 227, 230, 
277 Mich, 442, 107 A.L.R. 1142. 
Minn.—Moffat v. White, 279 N.W. 732, 
735, 203 Minn. 47. 

40. Wis.—Hartberg v. American 
Founders’ Securities Co., 249 N.W. 
48, 212 Wis. 104, 91 A-L.R. 536. 

41. U.S.—Chatham Gold Dredging 
Co. V. Burns, C.C.A.Alaska, 84 F.2d 
717, 720, citing Corpus Juris —Bee 
Bldg. Co. V. Daniel, C.C.A.Neb., 57 
F.2d 59. 

Ark.—Romich v. Kempner Bros. Real¬ 
ty Co., 92 S.W.2d 215, 192 Ark. 
454—Bank of Mulberry v. Hawkins, 
10 S.W.2d 898, 178 Ark. 504—^Ar- 
kansas Cold Storage & Ice Co. v. 
Fulbright, 285 S.W. 12, 171 Ark. 
552. 

Conn.—Lesser v. Bridgeport-City 

Trust Co., 198 A. 252, 124 Conn. 59, 
123 A.L,R. 687. 
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Ky.—Bank of Shelbyville v. Hartford, 
104 S.W.2d 217, 218, 268 Ky. 135, 
quoting Corpus Juris—Schultz v. 
Seiler Motor Car Co., 48 S.W.2d 
1068, 1069, 243 Ky. 459, quoting 
Corpus Juris—De Charette's Guard¬ 
ian V. Bank of Shelbyville, 291 S.W. 
1054, 218 Ky. 691. 

26 C.J. p 695 note 21. 

Xiaw looks with favor 

Where the question as to whether 
a chattel annexed to the freehold has 
become a part of the realty or oth- 
erwise arises between landlord and 
tenant, the law looks with favor on 
the right of the tenant to remove as 
personalty articles furnished or in- 
stalled by him for the purposes of 
his occupancy, although they may 
ordinarily be deemed fixtures.—Hand- 
lan V. Stifel, Mo.App., 232 S.W. 245. 

Rule is much more liheral than as 
between vendor and purchaser or 
mortgagor and mortgagee. 

Ky.—Bank of Shelbyville v. Hartford, 
104 S.W.2d 217, 268 Ky. 135. 

Miss.—Crumbley Grocery Co. v. Fer- 
guson, 132 So. 737, 159 Miss. 861. 
N.C.—Springs v. Atlantic Refining 
Co., 171 S.E. 635, 205 N.C. 444, 110 
A.D.R. 474. 

Wash.—Olympia Lodge No. 1, F. & A. 
M., V. Keller, 252 P. 121, 142 Wash. 
93, 52 A.L..R. 795. 

Wis.—Hanson v. Ryan, 201 N.W. 749, 
185 Wis. 566, 36 A.L.R. 1516. 

26 C.J. p 695 note 21 [b] (2). 

42. Tex—0'Neil v. Quilter, 234 S.W. 
528, 111 Tex 345. 
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istsA^ Occasionally, other stattrtory provisions ex- 
ist bearing on the tenanfs right of removal.'*^ 

§ 36. - Removability as Based on Chat- 

tel Character of Article 

The removability of articles anrrexed by a tenant to 
leased premises haa been based by some dccislons on the 
chattel character of the article. 


§ 36 

An article annexed by the tenant under a lease 
has been not infrequently decided to be a chattel, in 
view more particularly of the apparent intention 
with which it was annexed.'^^ As hereinafter point- 
ed out in § 37, however, a removable fixture, while 
it is annexed to the reatty, is in the twilight zone 
between real and personal property. 


43. Agreement 

Under Civ.Code § 1013, in order to 
warrant removal an agreement be¬ 
tween the parties must be shown, 
but to make § 1019, which is set 
out in the text, applicable, no agree¬ 
ment for removal is necessary.— 
Roberts v. Mills, 205 P. 872, 56 Cal. 
App. 556- 

Articles held removable under stat¬ 
ute 

(1) Pump and motor.—Societa Ital- 
iana di Mutua Beneficenza v. Burr, 
aC-A-Cal., 71 P.2d 496. 

(2) Pump station.—Kay County 
Gas Co. V. Bryant, 276 P. 218, 135 
Okl. 135. 

(3) Storage tank supported by tim- 
bers laid horizontally to build up 
base four or five feet high on leased 
automobile filling station premises.— 
Hedges v. First Nat. Bank, 39 P.2d 
57, 170 Okl. 176. 

(4) Other articles see 26 C.J. p 705 
note 27 [a]. 

Articles held not removable under 
statute 

(1) Show Windows, decks, and 
shelving in building, which were at- 
tached to building with spikes, nails, 
bolts, and screws.—^Hinkle v. Bass 
Furniture & Carpet Co., 246 P. 228, 
117 Okl. 207. 

(2) Other articles see 26 C.J. p 705 
note 27 [b]. 

44. Thiusrs afflxed 

(1) Under some statutes, a thing 
is deemed to be afflxed to land when 
it is attached to it by roots, or im- 
bedded in it, or permanently resting 
on it, or is permanently attached to 
what is thus permanent, as by means 
of cernent, plaster, nails, bolts, or 
screws.—Goldberg v. Stanton, 258 P. 
417, 84 Cal.App. 665. 

(2) A heavy refrigerator attached 
to a building by quarter-round mold- 
ing tacked to ceiling is not such a 
fixture.—Goldberg v. Stanton, supra. 

(3) A light piant in the basement 
of a farm dwelling, together with 
the necessary equipment, and a hay 
carrler system have been held to be 
annexed to the land within such a 
statute.—Klocke v. Troske, 222 N.W. 
262, 57 N.D. 404. 

Iu Oeorgla, Code § 3120, providing 
that a tenant, during the term or a 
continuation thereof, or while he is 
in possession under the landlord, may 


remove fixtures erected by him, is 
construed as givlng a right to re¬ 
move trade fixtures only.—Powell v. 
Grifflth, 142 S.E. 466, 38 Ga-App. 40 
—26 C.J. p 705 note 28 [a]. 

ZzL Ziouisiaua 

(1) Under Civ.Code § 2726, lessee 
may remove improvements and addi- 
tions made by him, if he leaves the 
thing let in the condition in which 
he received it, but additions made 
with lime and cernent the lessor may 
retain on paying a fair price.—Light- 
ing Fixtures Supply Co. v. Fidelity 
Union Fire Ins. Co., C.C.A.La., 55 F. 
2d 110, certiorari denied 52 S.Ct. 641, 
286 U.S. 558, 76 L.Ed. 1292—26 C.J. 
p 705 note 28 [b3. 

(2) Landlord does not acquire own- 
ership of movables in leased premis¬ 
es merely because tenant owes rent. 
—Bladg V. Giacomino, 128 So. 661, 
170 La. 638. 

(3) For a movable to become an 
immovable by destination, it must 
necessarily by placed on, or attached 
to, the immovable by the owner him- 
self. When such things are placed 
on an immovable by a lessee as an 
improvement or addition, they re- 
main movables, and may be carried 
away by him unless attached with 
lime and cernent.—^Richardson v. 
Item Co., 134 So. 380, 172 La. 421. 

(4) Building owner, if intending to 
sell sprinkler system with building, 
could convey no title thereto, where 
sprinkler was installed and owned by 
lessee.—Richardson v. Item Co., su- 
pra. 

(5) The provision in statute enti- 
tled “An Act To grant the right to 
mortgage movable property,” etc., 
making it lawful to place a chattel 
mortgage on buildings on leased 
ground, does not impliedly repeal 
statute under which buildings on 
leased ground are immovables, in ab- 
sence of anything to indicate such 
legislative intent—Buchler v. Four- 
roux, 190 So. 640, 193 La. 445. 

In Moutaua 

(1) Under Rev.Codes 1935 § 6670, 
sluiceboxes, flumes, hose, pipes, rail- 
way tracks, cars, blacksmith shops, 
mills and all other machinery or 
tools used in working or developing 
a mine are to be deemed affixed to the 
mine. A dredge used in placer gold 
mining was “mining machinery,” as 
respects a lessee's right of removal. 
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■Whether the lessee was entitled ta 
remove the dredge depends on the in¬ 
tention of the parties, due considera- 
tion heing given to the effect of the 
statute.—Story Gold Dredging Co. v. 
Wilson, 76 P.2d 73, 106 Mont 166. 

(2) A railroad company, the prede- 
cessors of which fumished materiais 
from which a mining company con- 
stnicted a spur track on its prop- 
erty without any agreement as to 
ownership thereof, was not a ten- 
1 ant of the mining company within 
such statute.—Helena & Livingston 
Smelting & Reduction Co. v. North¬ 
ern Pac. Ry. Co., 205 P. 224, 62 Mont. 
281, 21 A.L.R. 1080. 

45. Tex.—^Hubert v. Collard, Civ. 

App., 141 S-W.2d 677, error dis- 

missed, judgment correct. 

26 C.J. p 696 note 26. 

BowHiiLg alleys and racks installed 
by tenant in their nature may be 
pure chattels instead of either trade 
fixtures or irremovable parts of real- 
ty.—Nadien v. Ba 2 a.ta, 22 N,E.2d 1, 
303 Mass. 496. 

Thhigs held chattels 

(1) Buildings, usually not strongly 
attached to the soil.—School Dist. No¬ 
li, Laramie County v. Donahue, 97 
P.2d 663, 55 Wyo. 220—26 C.J. p 696 
note 26 [a] (1). 

(2) Electric light and gas fixtures 
of small value and simple character. 
—0'Donal v. Aurentz, 235 S.W. 826, 
210 Mo.App. 641. 

(3) Lunch stand on wheels.—Gray 
V. Crowell, 108 So. 239, 214 Ala. 425. 

(4) Ordinary movable office furni¬ 
ture.—Colton V. Michigan Lafayette 
Bldg. Co.. 255 N.W, 433, 267 Mich. 
122 . 

(5) Portable garage.—Hanson v. 
Ryan, 201 N.W. 749, 185 Wis. 566, 
36 A.UR. 1516. 

(6) Safe which was not attached 
to building and was movable at 
pleasure on its rollers with no injury 
to building-—Cozart v. Johnson, 182 
S.E 502. 505, 181 Ga. 337, citing Cor¬ 
pus Juris. 

(7) Water tank, pump, and engine 
placed on leased premises by tenant 
after destruction by windstorm.— 
Frederick v. Smith, lll So. 847, 147 
Miss. 437. 

(8) Other objects see 26 C.J. p 696 
note 26 [a]. 
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§ 36 


view that removable fixtures are chattels seems in- 
compatible with the rule, hereinafter discussed 
in § 41, that the tenant loses his right to remove 
fixtures, but not mere chattels not constituting fix¬ 
tures, if he fails to remove them from the leased 
premises within the proper time. The view that a 
removable fixture is a part of the land has been 

It seems that fixtures which are removable by a ten- Applied in connection with the appropriation of 
ant are a part of the reaity untii removed. land for public use, it being decided that the fix- 

The question frequently arises whether fixtures, which payment must 

which are removable by the tenant who has annexed made by the appropriator, the payment going to 
them, are, before removal, to be regarded as part tenant by reason of his right of removal.^^ It 
of the reaity or as personalty. Courts have gen- been decided that a mortgage by lessee of 

erally refrained from attempting to lay down fixed personalty on the premises did not cover 

and definite rules for determining their legal char- ti' 2 .de fixtures or fixtures removable by the tenant 
acter,46 and it has been said that such fixtures are express stipulation.53 If regarded as per- 

a species of property which are the dividing line, sonalty, the articles annexed may be transferred or 
or the twilight zone, between real and personal ^oi*tgaged as such by the tenant,54 while if regard- 
property.47 Frequently, where their precise legal pnrt of the land, they cannot, in some States, 

character is not in issue, the courts speak of such disposed of.55 

fixtures as being personalty, and without discus- Whether removable fixtures of a tenant are sub- 
sion of the question, apparently considering that i^ct to attachment is considered in Attachment § 74 
this status necessarily follows from the fact that 2 . (1), and the liability of a tenant to his landlord 
they are removable.48 Similarly, where no right of damages to the freehold from the removal of 

removal exists, the articles annexed have been spo- fixtures in the C.J.S. title Landlord and Tenant § 
ken of as a part of the reaity,4^ Strictly speaking, 260, also 35 C.J. p 1222 note 82. 
it wouid seem that removable fixtures, like other On transfer of land. In jurisdictions where re- 
fixtures, are part of the reaity untii removed; the movable fixtures are regarded as part of the land, 
right to remove them existing in the tenant^s favor a transfer of the land by the lessor will pass title 
apart from, and independently of, his unquestioned to the fixtures, unless they are expressly excepted 
right to remove any article which, although on the therefrom;®5 and a transferee by the lessee of his 
land, has not become a part thereof for any purpose, interest in the land will also pass a like interest in 
that is, which is a mere personal chattel.^o The the fixtures, together with his right of removaL57 


As discussed infra § 41, the right to remove chat¬ 
tels from the leased premises is not lost by a fail- 
ure to remove them within the time during which 
fixtures may be removed. 

§ 37. - Removable Fixtures as Reaity or 

Personalty 


46. Ky.—Pennington v. Black, 8S S. 
W.2d 969, 261 Ky. 728. 

47. Neb.—Frost v. Schinkel, 238 N". 
W. 669, 121 Neb. 784, 77 A.L.R. 
1381. 

48. U.S.—Union Bldg*. Co. of Penn- 
sylvania v. Pennell, G.C.A.Pa., 78 
P.2d. 959—In re Lexington Motors 
Co. of New York, C.C.A.N.Y., 294 
P. 233. 

Mo-—Matz V. Miami Club Restaurant, 
App., 127 S.W.2d 738. 

N.Y.—Davies v. Iroquois Gas Cotik)- 
ration, 292 N.Y.S. 111, 161 Misc. 
103, reversed on other grounds 288 
N.Y.S. 927, 248 App.Div. 670, re¬ 
versed on other grounds 4 N.E.2d 
742, 272 N.Y. 572. 

OkL—Widick v. Phillips Petroleum 
Co., 49 P.2d 132, 173 Okl. 325, 

104 A.L.iL 228. 

Tex.—0'Neil v. Quilter, 234 S.W. 528, 
111 Tex. 345. 

Wis.—^Liindoft v. Vandenberg, 230 N. 
W. 46, 201 Wis. 330—Zimmerman v. 
Treleven, 212 N.W. 266, 192 Wis. 
214—Anglo American Mill Ock v. 


'Wisconsin Hydro Electric Co., 207 
N.W. 276, 189 Wis. 120. 

26 C.J. p 697 note 32. 

48. Ind.—Greensburg Bank v. De¬ 
partment of Financial Institutions, 
App., 11 N.E.2d 1008. 
lowa—Davidson v. Ginsberg, 181 N. 

W. 661, 190 lowa 1327. 
jMo.—Buhlinger v. United Firemen's 
Ins. Co. of Philadelphia, App., 16 
S.W.2d 699. 

Wis.—^Northwestern Loan & Trust 
Co. V. Topp Oil & Supply Co., 248 
N.W. 466, 211 Wis. 489. 

26 CJ. p 697 note 33. 

50. Me.—Simpson v. Emery, 183 A. 
842, 134 Me. 213. 

Mass.—Looney v. Trimount Theatres, 
184 N.E. 683, 282 Mass. 275. 

Neb.—Frost v. Schinkel, 238 N.W. 

659, 121 Neb. 784, 77 A.L.R. 1381. 
Wis.—^Anglo American Mill Co. v. 
Wisconsin Hydro Electric Co., 207 
N.W. 276, 189 Wis. 120. 

26 C.J. p 698 notes 34, 35, 45. 

51- Mass.—Talbot v. Whipple, 14 Al- 
len 177. 

26 C.J. p 698 note 46. I 


52. N.Y.—Matter of New York, 122 
N.Y.S. 321, 66 Misc. 488. 

26 C.J. p 698 note 40. 

53. U.S.—Sampson v. Camperdown 
Cotton Mills, C.C.S.C., 64 P. 939. 

54. Okl.—Wideck v. Phillips Petro¬ 
leum Co., 49 P.2d 132, 173 Okl. 325, 
104 A.L.R. 228. 

26 C.J. p 698 note 42. 

55. Mass.—Bliss v. Whitney, 9 Al- 
len 114. 85 Am.D. 745. 

26 C.J. p 698 note 43. 

Formality necessary in separate sale 
or mortgage of fixtures generally 
see supra § 21. 

56. Me.—Davis v. Buffum, 51 Me. 
160. 

Mass.—Bliss v. Whitney, 9 Allen 114, 
85 Am.D. 745. 

Mo.—^Walsh V. Sichler, 20 MoJ^pp. 
374. 

57. Cal.—San Prancisco Breweries v. 
Schurtz, 38 P.- 92, 104 Cal. 420— 
McNally v. Connolly, 11 P. 320,. 
70 Cal. 3. 
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Regarding removable fixtures as personal property, 
on the other hand, a lease of the land by the lessor 
daes not include the fixtures.^^ There are occa- 
sional decisions which, it is conceived, are not en- 
tirely consistent in this respect, they regarding the 
removable fixture as part of the land for the pur- 
pose of a conveyance thereof, but regarding it as 
personalty for other purposes.'^^ A sale of fixtures 
to a person taking or having an interest in the land, 
such as the landlord, is regarded as in the nature 
of an abandonment or waiver of the right of remov- 
al, and need not be in writing to avoid the opera- 
tion of the statute of frauds.®^ 

Rights as to fixtures between vendor and pur- 
chaser generally are discussed infra §§ 43-51. 

§ 38. -Trade Fixtures 

a. In general 

b. What are trade fixtures 

a. In General 

A tenant ordinarily has the right to remove, during 


§ 38 

his term, trade fixtures placed by him on the leased 
premises. 

Articles annexed to the realty by a tenant for the 
purpose of carrying on a trade are ordinarily re¬ 
movable by him during his term,®^ and this has 
been held to be the case when the annexation was 
made by the lessor, before the lessee’s entry, at the 
request of the latter and at his expense.®^ That the 
fixture is particularly adapted to the particular type 
of building in which it is placed has been stated 
not to make it irremovable;^^ but, where the arti- 
cle was not placed in the building for the sole pur¬ 
pose of enabling the tenant to transact his business, 
but to make the building structure itself peculiarly 
adapted as a particular type of building, the article 
is not removable as a trade fixture.®^ It is not ma- 
terial that, if the fixture is removed, the landlord 
will be unable to collect the rent.®^ 

The question whether an improvement remains 
as a removable trade fixture is frequently said to 
be one of intent.^® Occasionally the courts, in dis- 
cussing the question of the tenant’s right to remove 


111 .—Joliet First Nat. Bank v. Adam, 
28 N.E. 955, 138 111. 483. 

26 C.J, p 699 note 52. 

58. Mich.—Lovett v. Berming-ham- 
Seaman-Patrick Co., 158 N.W. 881, 
192 Mich. 372. 

59. N.Y.—Globe Marble Mills Cb. v. 
Quinn, 76 N.Y. 23, 32 Am.IL 259. 

26 C.J. p 699 note 55. 

60. Md.—South Baltimore Co. v. 
Muhlbach, 16 A. 117, 69 Md. 395, 1 
L.R.A. 507. 

61. U.S.—In re Mount Holly Paper 
Co., C.C.A.Pa., 110 F.2d 220—Mid- 
west Fuel & Timber Co. v. West, 
C.C.A-Colo., 106 F.2d 973—Bee Bldg. 
Co. V. Daniel, C.aA.Neb., 57 F.2d 
59, 61, citing Coipus Juris—In re 
Henry Dnffy Players, C.C.A.Cal., 50 
F.2d 737—In re Benson-Beckmann 
Paint Co-, C.C.A.Ala,, 36 F.2d 580 
—Colonial Oil Co. v. American Oil 
Co., D.C.Sa, 43 F.Supp. 718—In 
re Lexington Motors Co. of New 
York, C.aA.N.Y., 294 F. 233. 

Cal.—Southern California Tei. Co. v. 
State Board of Equalization, 82 P. 
2d 422, 12 Cal.2d, 127. 

Colo.—Seaton-Hayden Mines Co. v. 

Kenshaw, 73 P.2d 999, 101 Colo. 342. 
Ga.—Consolidated Warehouse Co. v. 
Smith, 189 S.E. 724, 55 Ga.App. 
216—Currin v, Milhollin, 185 S.E. 
380, 382, 53 Ga.App. 270, citing 
Corpus Juris. 

HL—Hopwood V. Green, 34 N.E.2d 
659, 316 111.App. 411, transferred, 
see, 30 N.E.2d 656, 375 111. 167. 
Ky.—Tabor v. Tabor, 280 S.W. 134, 
213 Ky. 312. 

Md.—^Anderson v. Perpetual Building 
& Eoan Ass'n. df Granite, Baltimore 


County, 190 A. 747, 172 Md. 94, 

109 A.EB;. 1419. 

Mass.—^Looney v. Trimount Theatres, 
184 N.E. 683, 282 Mass. 275. 

Neb.—Frost v. Schinkel, 238 N.W. 
659, 667, 121 Neb- 784, 77 A.E.R. 
1381, citing Corpus Juris. 

N.Y.—Crater’s Wharf v. "Valvoline 
Oil Co., 196 N.Y.S. 815, 204 App.IMv. 
840—Estate Property Corporation 
V. Hudson Coal Co., 249 N.Y.S. 418, 
139 Misc. 808. 

N.C.—Springs v. Atlantic Refining 
Co., 171 S.E. 635, 205 N.C. 444, 

110 A.E.R. 474. 

Okl.—Carte-Caldwell v. Berryhill, 112 
P.2d 370, 188 Okl. 617—Gibson v. 
Exchange Nat. Bank of Pauls Val- 
ley, 42 P.2d 511, 172 Okl. 106. 

Tex.—Inge v. First State Bank of 
Denton, Civ.App., 57 S.W.2d 217, 
error dismissed. 

Wash.—Olympia Lodge No. 1, F. & A. 
M., V. Keller, 252 P. 121, 142 Wash. 
93, 50 A.L.R. 795. 

Wis.—Standard Oil Co. v. La Crosse 
Super Auto Service, 258 N.W. 791, 
217 Wis. 237, 99 A.L.R. 60—Lin- 
doft V. Vandenberg, 230 N.W. 46, 
201 Wis. 330. 

Wyo.—Slane v. Curtis, 269 P. 31, 
39 Wyo. 1, rehearing denied 270 
P. 541, 39 Wyo. 1. 

26 C.J. p 699 note 66. 

Tinae of removal and loss of rights 
by tenant see infra § 41. 

Trespasser 

For the benefit of trade, a tenant 
may, during his possession. of the 
demised premises, remove a fixture 
he had placed thereon, but a tres- 
I)asser is not a tenant within the 
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rule.—Titus v. Poland Coal Co., 119 
A. 540, 275 Pa. 431. 

Bemovability of trade fixtures is 
determined by consideration of physi- 
cal annexation, adaption to realty, 
nature of fixtures, legal policy, situ- 
ation of parties, and purpose of mak- 
ing annexation.—In re Shelar, D.C. 
Pa, 21 F.2d 136. 

Sule liberally applied 

Rule with respect to trade fixtures 
brought on, installed in, or erected 
on leased premises by tenants is lib¬ 
erally applied.—Old Line Life Ins. Co. 
of America v. Hawn, 275 N.W. 542, 
225 Wis. 627. 

62. Ga.—Armour v, Block, 95 S.E. 
228, 147 Ga 639. 

63- Neb.—Frost v. Schinkel, 238 N. 
W. 659, 121 Neb. 784, 77 A.L.R. 
1381. 

Wash.—Ballard v. AXaska Theatre 
Co., 161 P. 478, 93 Wash. 655. 

64. Ind.—Greensburg Bank v. De¬ 
partment of Financial Institutions, 
App., 11 N.E.2d 1008. 

65. Vt.—Snow V. Smith. 83 A. 269, 
86 Vt 58. 

66. 111.—Hopwood V. Green, 34 N.E. 
2d 559, 310 IlLApp. 411, transferred, 
see, 30 N.E.2d 656. 375 111. 167— 
Ottawa Public Finance Corpora¬ 
tion V. Blackley-Gould Corporation, 
281 IlLApp. 447, 

lowa—^Davidson v. Ginsberg, 181 N. 

W. 661, 190 lowa 1327. 

Pa—See Diehl v. Colegrove, 60 
Dauph-Co. 132. 

Tenn.—Dudzick v. Lewis, 133 S.W.2d 
496, 175 Tenn, 246. 

Wis.—Old Line Life Ins. Co. of 
America v. Hawn, 275 N.W. 542, 
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an article annexed for purposes of trade, use lan- 
guage to the effect that there is no right of remov- 
al if the tenant made the annexation with the in- 
tention that it should be permanent, but that there 
is such right if the intention was of a contrary 
character.^^ Occasionally the courts refer, in this 
connection, to the intention, not of the tenant alone, 
but of the parties or of the tenant and landlord.®^ 

The purpose of the rule allowing a tenant to re¬ 
move as a trade fixture what has apparently become 
afhxed to the land is for the encouragement of trade 
and industry.69 Occasionally it has been said to be 
based on the presumption of an intention on the 
part of the tenant to remove the article annexedT® 
It has been said that, in the absence of an express 
contract on the subject, there is an impiied contract 
that the tenant may remove trade fixtures at a 
proper time and in a proper mannerJ^ 

As a general rule, a tenant has no right to re¬ 
move a trade fixture if its removal would substan- 
tially injure the freehold,'^- but, of course, in order 
to preclude a removal, the injury which would re¬ 


suit must be substantialT^ It has been held that, if 
the fixture is so attached that it cannot be removed 
without substantial damage to the property, it tends 
to show an intention to make it a part of the real- 
tyJ^ So, also, if the damage caused by its re¬ 
moval is disproportionate to the value of the fixture 
itself, it tends in the same directionT^ It has been 
said, however, that “it is difficult to conceive that 
any fixture, however solid, permanent, and closely 
attached to the realty, placed there for the mere 
purposes of trade, may not be removed at the end 
of the term.”^® To determine whether the removal 
would involve an injury to the freehold, the condi- 
tion in which the premises would be left by the re¬ 
moval is to be compared with their condition at the 
time of annexation, and the removal is not allow- 
able if, to make the annexation, the premises were 
altered or cut away, and the removal of the fix¬ 
ture would leave the premises in a maimed or un- 
finished conditionT^ The fact that the tenant is 
willing, at his own expense, to restore the premises 
to their former condition, or that provision was 
made for such restoration, has been considered in 


225 Wis. 627—Zimmerman v. Trele- 
ven, 212 N.W. 266, 192 Wis. 214. 

26 C.J. p 701 notes 87-89. 

Bstoppel 

Where lessor, with knowledge of 
mortgage on trade fixture on leased 
premises, filed claim to participate in 
proceeds of bankrupt lessee"s estate 
and mortgagee relying on mortgage 
filed on claim, lessor was estopped 
from claiming trade fixture.—Hedges 
V. First Nat. Bank, 39 P.2d 57, 170 
Okl. 175. 

67- Ark.—Bank of Mulberry v. 

Hawkins, 10 S.W.2d 898, 178 Ark. 
504—Arkansas Cold Storage & Ice 
Co. V. Pulbright, 285 S.W. 12. 171 
Ark. 552. 

26 C.J. p 701 notes 85, 86. 

68. Cal.—Roberts v. Mills, 205 P. 

872. 56 Cal-App. 556. 

Mich.—Cameron v. Oakland County 
Gas & Oil Co., 269 N.W. 227, 277 
Mich. 442, 107 A.L.R. 1142. 

Wis.—Hartberg v. American Pound- 
ers' Securities Co., 249 N.W. 48, 
212 Wis. 104, 91 A.L.R. 536— 

Shields v. Hansen, 230 N.W. 51, 201 
Wis. 349—Zimmerman v. Treleven, 
212 N.W. 266, 192 Wis. 214. 

26 C.J. p 701 note 90. 

“The common law with reference 
to trade fixtures has been much mod- 
ified in this country, so that the 
question of attachment to the soil 
Or its adaptation for the purposes is 
not considered of so much importance 
as the intention of the parties at 
the time of the attachment of the 
fixtures to the premises."—Old Line 
Life I nA Oo. of America v. HAwn, 


275 N.W. 542, 544. 225 Wis. 627— 
Shields V. Hansen, 230 N.W. 51, 52. 
201 Wis. 349. 

69. N.C.—Springs v. Atlantic Refin- 
ing Co., 171 S.E. 635, 205 N.C. 444, 
110 A.L.R. 474. 

26 C.J. p 699 notes 64, 65. 

70. Ark.—Pield v. Morris, 129 S.W. 
543, 95 Ark. 268. 

26 C.J. p 699 note 66. 

71. Or.—General Petroleum Corpora¬ 
tion of California v. Schefter, 16 P. 
2d 645, 141 Or. 349. 

Pa.—Marx v. Perrus, 10 Pa.DisL & 
Co. 175, 15 West.Co. 119. 

26 C.J. p 700 note 68. 

However, it has been held that, 
where demised buildings were spe- 
cially constructed for a grocery ware- 
I house and bakery so that, when in- 
stalled by lessee, the manufactur- 
ing equipment became essential part 
of the construction, and lease con- 
tained no provision that such equip- 
ment was to revert to lessee and be 
removed at termination of lease, law 
implied a covenant that lessee in- 
tended that such equipment, whether 
fast or loose, ordinary chattels or 
trade fixtures, should become a part 
of realty and belong to lessor.—^Un¬ 
ion Bldg. Co. of Pennsylvania v. Pen- 
nell, C.C.A.Pa., 78 F.2d 959. 

72- U.S.—U. S. V. 44,549 Square Feet 
of Land in Borough of Brooklyn, 

D. C.N.Y.. 45 F.Supp. 853. 

Mass.—^Wright v. Michelman, 141 N. 

E. 234, 246 Mass. 401. 

Neb.—Frost v. Schinkel. 238 N.W. 
659, 667. 121 Neb. 784, 77 A.L.R. 
1381, clting Corpus Juris. 
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N.T.—^Davies v. Iroquois Gas Corpo¬ 
ration, 292 N.Y.S. 111, 161 Misc. 
103, reversed 288 N.Y.S. 927, 248 
App.Div. 670, reversed 4 N.E.2d 742. 
272 N.Y. 572. 

Okl.—Gibson v. Exchange Nat. Bank 
of Pauls Valley, 42 P.2d 511, 172 
Okl. 106. 

Pa.—Union Nat Mt. Joy Bank v. 

Harman, 9 Som.Leg.J. 310. 

R.L—McHale v. Rosenblatt, 184 A. 

172. 168 R.L 120, 168. 

Tenn.—Dudzick v. Lewis, 133 S.W.2d 
496, 175 Tenn. 246. 

26 C.J. p 700 note 71, 

I 

73. 111.—Ottawa Public Finance Cor¬ 
poration V. Blackley-Gould Corpo¬ 
ration, 281 111.App. 447. 

26 C.J. p 700 note 75. 

Kemoval of wall 

Tenant who installed steam boiler 
for clothes cleaning and pressing 
business was entitled to remove 
boiler at end of term, although re¬ 
moval and replacing of small portion 
of brick wall are necessary.—Rothery 
V. Dohrse, 240 N.W. 296, 122 Neb. 
259. 

74. lowa.—^Davidson v. Ginsberg, 
181 N.W. 661, 190 lowa 1327. 

75. lowa,—Davidson v. Ginsberg, su¬ 
pra. 

76. U.S.—^Wiggins Ferry Co. v. Ohio 
& M. R. Co., 111., 12 S.Ct 188, 142 
U.S. 396, 35 L.Ed. 1055. 

77. Neb.—Friedlander v. Ryder, 47 
N.W. 83, 30 Neb. 783, 9 L.R.A. 700, 

26 aj. p 700 note 74. 
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determining the removability of trade fixtures,^^ 
but the fact that the tenant offers to repair all dam- 
ages which he may cause by the act of removal is 
not of itself determinati ve of his rightJ^ 

That the fixture must be taken in pieces in order 
to be removed does not exclude the right of remov- 
al.-^^ It has been said, however, that the fixture 
must be such as to be capable of removal without 
losing its essential character as a chatte^^^ and by 
occasional decisions, the tenant cannot remove a 
trade fixture, if the removal will resuit in the de- 
struction of the fixture or its reduction to a mere 
mass of crude materials.^- Opposed to such a view, 
liowever, are a number of cases in which, without 
any reference to this consideration, a brick or stone 
structure has been regarded as removable by the 
tenant, ^nd the view referred to has been ex- 
pressly repudiated,^^ as has the view that the right 
of removal is excluded by the fact that removal 
would injure the article removed, which has been 
asserted.^® 

Identity of purpose. That a fixture was erected 
in a building with a view to its use in the same busi- 
ness for which the landlord had erected the build¬ 
ing has been held not to affect the right of remov¬ 
al, the building being available for other purposes.^'^ 

Suhstitiitcd fixtures. A fixture substituted by the 
tenant for another fixture, which was on the prem- 
ises at the time of the making of the lease, cannot 
■ordinarily be removed by him, if the original fix¬ 
ture has been injured or permanently removed, 
since the effect of the removal of the substituted 
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fixture would be to leave the premises m worse con- 
dition than when he took the lease.^^ A replace- 
ment of articles destroyed or rendered useless by a 
storm, when there was no obligation on the ten¬ 
ant to replace them, is not a substituti on, but an 
addition of articles which he has a right to re¬ 
move. 

b. Wbat Are Trade Fixtiires 

An article may generalfy be regarded as a trade fix¬ 
ture if it is annexed for the purpose of aiding in the 
conduct by the tenant of a calling exercised on the leased 
premises for the purpose of pecuniary profit. 

The general principies applicable to the question 
of trade fixtures are well settled, but the courts have 
experienced much difficulty in applying them to 
variant fact situations, and, as a resuit, it may be 
said that what constitutes a “trade fixture” depends 
on the facts of the particular case.^O 

As a general rule, an article may be regarded as 
a trade fixture if annexed for the purpose of aiding 
in the conduct by the tenant of a calling exercised 
on the leased premises for the purpose of pecuniary 
profit,^^ and that the article has also the qualities 
of a domestic or agricultural fixture is immaterial 
in this regard.^2 To constitute any chattel that has 
been attached to the freehold a “trade fixture,” it is 
only necessary that it be devoted to what is known 
as a trade purpose, and the form or size of the an¬ 
nexed chattel is immaterial.^^ 

There have been numerous adjudications on the 


78. Wash,—Ballard, v. Alaska Thea- 
tre Co., 161 P. 478, 93 Wash. 665. 

26 C.J. p 700 note 73. 

79. lowa.—Davidson v. Ginsberg, 181 
N.W. 661, 190 lowa 1327. 

Immaterial 

That the tenant is willing to repair 
the damag-e is immaterial.—Fortescue 
V. Bowler, 38 A. 445, 55 N.J.Eq. 741. 

80. Neb.—Rothery v. Dohrse, 240 N. 
W. 296, 122 Neb. 259—Frost v. 
Schinkel, 238 N.W. 659, 121 Neb. 
784, 77 A.L.R. 1381. 

26 C.J. p 701 note 77. 

81. Ark.—Field v. Morris, 129 S. 
W. 543, 95 Ark. 268. 

Tenn.—Cubbins v. Ayres, 4 Lea 329 
—McDavid v. Wood, 5 Heisk. 95. 

82. Ark.—Buffalo Zinc & Copper Co. 
V. Haie, 206 S.W. 661, 136 Ark. 10 
—Field V. Morris, 129 S.W. 543, 
95 Ark. 268. 

Mass.—Collamore v. Gillis, 22 N.E. 
46, 149 Mass. 578, 14 Am.S.R. 460, 
5 L.R.A. 150. 

26 C.J. p 701 note 79. 


83. Msuss.—Smith v. Whitney, 18 N. 
E. 229, 147 Mass. 479. 

26 C.J. p 701 note 80. 

84. 111.—Baker v. McClurg, 64 N.E. 
701, 198 111. 28, 92 Am.S.R. 261, 59 
L.R.A. 131. 

85. N.Y.—In re New York City, 84 
N.E. 1105, 192 N.Y. 295, 127 Am. 
S.R. 903, 18 L.R.A.,N.S., 423. 

86. Ind.—Newcastle Theatre Co. v. 
Ward, 104 N.E. 526, 57 Ind.App. 
473. 

87. III.—Baker v. McClurg, 64 N.E. 
701, 198 111. 28, 92 Am.S.R. 261, 
59 L.R.A. 131. 

88. R.I.—McHale v. Rosenblatt, 184 
A. 172, 56 R.I. 120, 168. 

Wyo.—Slane v. Curtis, 286 P. 372, 
376, 41 Wyo. 402, 69 A.L.R. 906, 
citing Corpus Juris, and rehearing 
denied 288 P. 12, 41 Wyo. 402, 69 
A.L.R. 906. 

26 C.J. p 700 note 76. 

89. Miss.—Frederick v. Smith, 111 
So. 847, 147 Miss. 437. 

da N.C.—Springs V. Atlantic Re- 


fining Co., 171 S.E. 635, 205 N.C. 
444, 110 A.L.R. 474. 

91. Ky.—Bank of Shelbyville v. 
Hartford, 104 S.W.2d 217, 268 Ky. 
135- 

Minn.—Moffat v. White, 279 N.W. 732. 
735, 203 Minn. 47, quoting Corpus 
Juris. 

Mo.—Matz V. Miami Club Restaurant, 
App., 127 S.W.2d 738. 741, citing 

Corpus Juris, 

Neb.—Rothery v. Dohrse, 240 N.W. 
296, 122 Neb. 259—Frost v. Schin¬ 
kel, 238 N.W. 659, 667, 121 Neb. 784, 
77 A.L.R. 1381, citing Corpus Juris. 
26 C.J. p 701 note 92. 

92. Mass.—^Wall v. Hinds, 4 Gray 
256, 64 Am.D. 64. 

N.Y.—^Holmes v. Tremper, 20 Johns. 

29, 11 Am.D. 238. 

26 aj. p 701 note 94. 

93. Ky.—Bank of Shelbyville v, 
Hartford, 104 S.W.2d 217, 268 Ky. 
135. 

Porm or size of building is not de- 
terminative of right to remove.— 
Cameron v. Oakland County Gas 
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subject of whether particular articles were remov- 
able as trade fixtures.^^ Engines and boilers,^® 
otber industriai machinery and apparatus of various 


kinds,^® appliances and erections annexed by the 
proprietor of a place of public entertainnient,97 
buildings,^^ or part of a building,^^ and even plants 


Oil Co., 269 N.W. 227, 277 Mich. 442. 
107 A.L.R. 1142. 

94. Air conditioiiiiigr system 

An elaborate, intricate, heavy, and 
complicated air conditioning system, 
entering integrally into and forming 
part of necessary reconstruction of 
leased building for modern uses gen- 
erally, cannot be regarded as such a 
concomitant of tenanfs dry goods 
and department store business as to 
be removable therewith,—^Nine Hun- 
dred Main v. City of Houston, Tex. 
Civ.App., 150 S.W.2d 468, error dis- 
missed, judgment correct 
Held trade fixtures 

<i) Mirrors attached to building by 
wooden pegs inserted in wall, fans 
attached to ceiling by screws, and 
suction fan attached to building by 
bolts by tenant who occupied build¬ 
ing and conducted restaurant there- 
in.—Gibson v- Exchange Nat. Bank 
of Pauls Valley, 42 P.2d 511, 512, 172 
Okl. 106, citing Corpus Juris. 

(2) Mirrors attached to posts and 
electrical fixtures in clothing store.— 
Sanders v. Lefkovitz, Tex.Civ.App., 
292 S,W. 596. 

(3) Gasoline pumps and tanks, oil 
tanks, air compressor, toilet fixtures, 
and electric sign.—Olympia Lodge 
No. 1, F. & A. H., V. Keller, 252 P. 
121, 142 Wash. 93, 50 A.L.R. 795. 

(4) Storage tank supported by tim- 
bers laid horizontally to build up 
base four or five feet high on leased 
automobile filling station premises.— 
Hedges v. First Nat. Bank, 39 P.2d 
57, 170 Okl. 175. 

(5) Other fixtures.—Lindoft v. 
Vandenberg, 230 N.W. 46, 201 Wis. 
330. 

95, Neb.—^Rothery v. Dohrse, 240 N. 
W. 296, 122 Neb. 259. 

36 C.J. p 702 note 96. 

96. Held trade fixtures 

(1) Gasoline tanks and pumps. 
lowa.—^McCoun v. Drews, 265 N.W. 

160, 221 lowa 227. 

Minru—Moffat v. White, 279 N.TV. 
732, 203 Minn. 47. 

Wis.—Standard Oil Co. v. La Grosse 
Super Auto Service, 258 N.W. 791, 
217 Wis. 237, 99 A.L.R. 60. 

(2) Machinery for making ice 
cream and soft drinks.—^Arkansas 
Cold Storage & Ice Co. v. Fulbright, 
285 S.W. 12, 171 Ark. 552—26 C.J. p 
702 note 97 [a] (1). 

C3> Mining machinery and appli- 
anoesi 

U.S.—^Midwest Fuel & Timber Co, v. 

West, C.C.A.CoxO,, 106 F.2d 973. 
W.ya.—Focahontas Coal & Coke Co. 

V. By-Products Pocahontas Co., 164 
S.K 504, 112 W.Va. 390. 

26 C.J. p 702 note 97 [a} (16). 


(4) Oil or gas well casings, and 
machinery and appliances used in 
drilling and operating the well, 

Pa.—United Natural Gas Co. v. 

James Bros. Lumber Co., 191 A. 
12, 325 Pa. 469. 

! Tex.—Orfic Gasoline Production Co. 
V. Herring, Civ.App., 273 S.W. 944 
—Moore v. Carey Bros. Oil Co., 
Civ.App., 248 S.W' 470, conditional- 
ly overruling motion 246 S.W. 1083, 
affirmed, Com.App., 269 S.W. 75, 
39 A.L.R. 1247, motion overruled 
272 S.W. 440. 

26 C.J. p 702 note 97 [a] (17), 

(5) Railroad tracks laid by lessee 
of coal mine.—Estate Property Cor¬ 
poration V. Hudson Coal Co., 249 N.T, 
S. 418, 139 Misc. 808. 

(6) Steel greasing pit installed 
by lessee under earth floor of larger 
pit of automobile Service station.— 
Marnall Steel Products v. Bernard, 
263 N.T.S. 485, affirmed Marnell Steel 
Products V. Bernard, 269 N.T.S. 907, 
241 App.Div. 616. 

(7) Other fixtures. 

U.S.—In re Benson-Beckmann Paint 
Co., C.C.A.Ala., 36 P.2d 580. 

Wis.—^Dougan v. H. J. Grell Co., 182 
N.W. 350, 174 Wis. 17. 

26 C.J. p 702 note 97 [a]. 

Sprinkling plaut and heating piant 
held not trade fixtures.—Red Dia¬ 
mond Clothing Co. v. Steidemann, 152 
S.W. 609, 168 Mo.App. 306—26 C.J. 
p 702 note 97 [b]. 

97. Seld trade fixtures 

(1) Booths, lights, refrigerators, 
soda fountain, bar, etc., used for 
restaurant purposes.—Matz v, Miami 
Club Restaurant, Mo.App., 127 S.W. 
2d 738. 

(2) Brass railing around orchestra 
pit in theater.—Cohen v. Reif, 4 S.W. 
2d 388, 223 Ky. 603. 

(3) Cyclorama attached by cleats 
to building erected by lessee of cy- 
clorama,—McConnell v. Prost, Tex. 
Civ.App., 45 S.W.2d 777, error re- 
fused, 

(4) Electric sign attached to thea¬ 
ter by temporary fastenings.—In re 
Henry Duffy Players, C.C.A.Cal., 50 
F.2d 737. 

(5) Pipe organ.—Conover v. Burns 
& Schaffer Amusement Co., 149 A. 66, 

8 N.J.Misc. 118. 

(6) Other fixtures see 26 C.J. p 702 
note 98 [a], 

Heating- piant was held not to be 
a trade fixture.—^Uevehson Wrecking 
Co. v. Hillebrand, 157 N.T.S. 515, 93 
Misc. 530—26 C.J. p 702'note 98 [b]. 
98. U.S.—Kleinschirfidt v. Brown, D. 

C.Ark., 28 F.Supp. 86. 

Cal.—Roberfs v. Mills, 205 P. 872, 
56 Cal.App. 556. * ' ‘ 
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I Miss.—^Waldauer v. Parks, 106 So, 
I 881, 141 Miss. 617. 

N.T.—Debobes v. Butterly, 205 N.T.S. 

104, 210 App.Div. 50. 

Okl.—^Kay County Gas Co. v. Bryant, 
276 P. 218, 135 Okl. 135. 

Pa.—Copley v. Stewart, 14 Pa.Dist & 
Co, 733. 

Wis.—Dougan v. H. J. Grell Co., 182 
N.W. 350, 174 Wis. 17. 

26 C.J. p 702 note 99. 

Bnildings held removable 

(1) Depot.—Pennington v. Black, 
88 S.W.2d 969, 261 Ky. 728—26 C.J. p 
702 note 99 [a] (7). 

(2) Fences, electri cally lighted 
signs, and temporary office building, 
placed on lot by lessee for use in 
secondhand automobile business.— 
Schultz V. Seiler Motor Car Co., 48 S. 

W.2d 1068, 243 Ky. 459. 

(3) Filling station.—Cameron v. 
Oakland County Gas & Oil Co., 269 N. 
W. 227, 277 Mich. 442, 107 A.L.R. 
1142. 

(4) Removable garage.—Diehl v. 
Colegrove, 50 Dauph.Co., Pa., 132. 

(5) Other buildings see 26 CJ. p 
702 note 99 [a]. 

Dwellings raerely accessory to 
mining or lumbering operations have 
been held removable.—Rogers v. 
Vanderbilt, 1 S.W.2d 71, 175 Ark. 977 
—Barnes v. Jeffus, 291 S.W. 990, 991, 
173 Ark. 100, citing Corpus Juris—26 
C.J. p 702 note 99 [c]. 

Contrary intentiou 
Where intention of lessor of land 
to be used in operating tourist camp 
and filling station was that buildings 
erected hy lessee should become part 
of realty, and there was no agree- 
ment or claim otherwise, and remov- 
al would cause substantiai damage to 
the freehold, tourist cabins and a 
shed erected by lessee became i>art of 
the realty acquired by innocent pur- 
chaser from lessor and could not be 
removed by lessee.—Dudzick v. Lew- 
is, 133 S.W.2d 496, 175 Tenn. 246. 

99. U.S.—Bee Bldg. Co. v. Daniel, 
C.C.A.Neb., 57 P.2d 59. 

26 C.J. p 703 note 1. 

Doors and Windows generally are 
part of realty when affixed and not 
removable by tenant as trade fix- 
fures.—Slane y. Curtis, 286 P. 372, 41 
Wyo. 402, 69 A.L.R. 906, rehearing 
denied 288 P. 12, 41 Wyo. 402, 69 A.L. 
R. 906. 

Held removable as trade fixtures 

(1) Vault door in bank.—Bennett v. 

Taylor, 49 S.W.2d 608, 185 Ark. 

794. 

(2) Other fixtures see 26 C.J. p 703 

note 1 [a]. ' 
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grown by a nursery man or market gardener for 
salei have ali been regarded as trade fixtures in par- 
ticular cases, and as therefore removable. A build- 
ing erected merely for the purpose of leasing has 
been held not to be removable as a trade fixture;^ 
and a like view has been taken of a building which, 
although erected for use by the tenant in connection 
with his business, was afterward leased by him to 
another for other purposes,^ and also of a dwelling 
erected by the tenant for his owm occupation, on 
premises utilized by him for the most part for man- 
ufacturing purposes.^ Even a house and bam 
erected on the leased premises in order to facilitate 
their use as a game preserve have been regarded 
as trade fixturesA A permanent pavement,^ electric 
wiring in a building,^ and alterations of a building, 
attached with naiis, spikes, bolts, and screws,^ have 
been held not to be trade fixtures- 

§ 39. - Agricultiiral Fixtures 

Agricultural fixtures placed on leased premises by a 
tenant are tisually removable by him during his term. 

As a general rule a tenant may remove agricul¬ 
tural fixtures which have been affixed by him to the 
leased premises for his personal use or comfort.^ 
This right of removal is based on the ground that 
it is a matter of public policy to encourage tenants 
to improve property for agricultural purposes as 
well as for trade purposes.^^ Likewise, an article 
annexed to a farm for the purpose of putting agri¬ 
cultural Products in form or condition for the mar¬ 
ket has been regarded as removable as a trade fix- 
tureA^ On the other hand, agricultural equipment 
which is permanently affixed to the land has been 


held not to be removable by the tenant.^^ It has 
also been held that an agricultural fixture is not 
removable if it was annexed without any intention 
on the part of the tenant to remove it,^^ and the 
matter of intention has been referred to as deter- 
minative of whether a structure, in that case a barn, 
was an agricultural fixture as having been intended 
to be suchA-^ 

§ 40. - Domestic and Ornamental Fix¬ 

tures 

A tenant may remove domestic and ornamental fix¬ 
tures placed by him on the leased premises. 

The tenant under a lease may remove what are 
known as domestic and ornamental fixtures, these 
heing articles annexed to a dwelling in order to 
render it more comfortable and attractive as such.^^ 
This exception in favor of the tenant is based on 
public policy and convenience to permit the tenant 
to make the most profitable and comfortable use of 
the premises demised, that can be obtained consist- 
ently with the rights of the owner of the freehold.^® 

The right to remove domestic and ornamental 
fixtures is subject to the limitation which prevails 
as regards trade fixtures, see supra § 38, that the 
removal is not permissible if it will cause substan" 
tial damage to the freehold,^^ and that an article 
or structure was substituted by the tenant for one 
there at the time of the lease may also be a reason 
for denying the right to remove itA^ It has been 
held that a domestic or ornamental fixture is not re¬ 
movable if its removal involves its disintegrationA^ 
It has also been held that a domestic or ornamental 
fixture is not removable if it is so affixed as to be- 


1- N.Y.—Duffus V. Bangs, 25 N.E. 

980, 122 N.Y. 423. 

26 C.J. p 703 note 2. 

2. Tenn.—Cannon v. Hare, 1 Tenn. 
Ch. 22. 

3 . Ohio.—Burkhardt v. Hopple, 6 
Ohio S. & C.P. 127. 

4. Tenn.—Johnson v. Willingby, 3 
Tenn.Cas. 338. 

5. Cal.—Shafter Estate Co. v. Al- 
vord, 84 P. 279, 2 Cal.App. 602. 

26 C.J. p 703 note 6. 
e, Ga.—City of Savannah v. Stand¬ 
ard Fuel Supply Co., 106 S.E. 178, 
151 Ga. 145, 13 A.L.R. 1451. 

7. lowa,—Davidson v. Ginsbei^g, 181 
N.W. 661, 190 lowa 1327. 

& Okl.—Hinkle v. Bass Fumiture & 
Carpet Co., 246 P. 228. 117 Okl. 207. 
9, U.S.—In re Shelar, D.C.Pa., 21 F. 

2d 136. 

Ohio.—Dunkel v. Hedges, 15 Ohio 
App. 259. 

Wis.—Old Line Life Ins. Go. of 
America v., Hawn, 275 N.W. 542, 

36 C.J.S.-62 


545, 225 Wis. 627,’ quoting Corpus 
Juris. 

26 C.J. p 703 note 8. 

10. Wis.—Old Line Ins. Co. of 
America v. Hawi, supra, quoting 
Corpus Juris. 

26 C.J. p 703 note 9. 

11. N.Y.—Holmes v. Tremper, 20 
Johns. 29, 11 Am.D. 238. 

12. N.D.—Klocke v, Troske, 222 N. 
W. 262, 57 N.D. 404. 

13. Pa.—Carver v. Gough, 25 A. 
1124, 153 Pa. 225. 

26 C-J. p 703 note 11. 

14. Neb.—Stevens v. Burnham, 87 
N.W. 546, 62 Neb. 672. 

15. U.S.—In re Sbelar, D.C.Pa., 21 
F.2d 136. 

Ga.—^Wright v. Du Bignon, 40 S.E. 

747, 114 Ga. 765, 57 L.R.A. 669. 

Ky.—De Charette's Guardian v. Bank 
of Shelb 3 rville, 291 S.W. 1054, 218 
Ky. 691. 

Temiu—^Knoxville Oas Coi. v. W. L 
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Kirby & Sons, 32 S.W.2d 1054, 
1056, quoting Corpus Juris, 

Office 

It has even been suggested that an 
article annexed to a room leased as 
an Office, to render it more comforta¬ 
ble and convenient, may be regarded 
as a “domestic fixture*' for this pur¬ 
pose.—Hayford v. Wentworth, 54 A. 
940, 97 Me. 347. 

le. Ky.—De Charette*s Guardian v. 

I Bank of Shelbyville, 291 S.W. 1064, 
1058, 218 Ky. 691, citing Corpus Jtu 
ris. 

Mass.—Gaffield v. Hapgood, 17 Pick. 

192, 195, 28 Am.D. 290. 

17. U.S.—In re Lexington Motors 
Co. of New York, C.C.A.N.Y., 294 
F. 233. 

26 C.J. p 704 note 18. 

la Tex.—Bovet v. Holzgraft, 23 S. 
W. 1014, 5 Tex.Civ.App. 141. 

19. Mass.—Hanrahan v. 0’Reilly, 
102 Mass. 201—Wall v. Hinds, 4, 
Gray 256, 64 Am.D. 64. 
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come permanently incorporated with the land or 
structure to which it is attached.^^ 

There have been quite a number of decisions as 
to whether particular articles were to be regarded 
as domestic fixtures or ornamental fixtures, for the 
purpose of removal by the tenant.^l 

§ 41. - Time of Removal and Loss of 

Rights by Tenant 

A tenant who falis timely to remove fixtures from 
leased premises loses his right thereto. 

The tenant^s failure to remove fixtures within the 
proper time is generally held to have the efifect of 
vesting title thereto irrevocablj in the landiord.-’ 
In some cases the tenant has been deemed to for- 
feit his fixtures by reason of his breach of an im- 
plied condition of his tenancy.23 In other cases, 


the tenant is deemed to have abandoned the fix¬ 
tures by his failure to remove them.24 Of course, 
the tenant, or one claiming under him, does not, by 
neglecting to remove them within the proper time 
for removal of fixtures, lose the right to remove 
chattels on the land which are not afiixed thereto 
or which are not of such a character as to become 
fixtures.^^ 

The question of the time at which the tenant must 
exercise his right of removal has frequently been 
the subject of consideration. In some cases it is 
stated that the removal must be made during the 
term,-® or before the expiration of the term,27 in 
others, that the right expires with the tenancy,’s 
and in stili others, that it may be exercised a “rea- 
sonable time” after the expiration of the term.29 
A number of cases recognize the right of the ten¬ 


so. Ga.—^Wright v. Du Bignon, 40 
S.E. 747, 114 Ga. 765, 57 L.H.A. 
669. 

26 C.J. p 704 note 23. 

21. Ga.—^Wrig-ht v. Du Bigmon, 40 S. 
E. 747, 114 Ga, 765, 57 L.R.A. 669. 

26 C.J. p 704 notes 24, 25. 

Particular fixtures Iield removalble 

(1) Gas stoves.—Kemble v. Wolfe, 
14 Tenn.App. 545. 

(2) Other fixtures see 26 C.J. p 704 
note 24 [a]. 

22. U.S.—Smith V. U. S., C.C.A.Okl,, 
113 P.2d 191. 

Ark.—Hoing- v. River Valley Gas Co., 
121 S.W.2d 513. 196 Ark, 1165. 
Ga.—Powell v. Griffith, 142 S.E. 466, 
3S Ga.App. 40. 

Hawaii.—Pioneer Mill Co. v. Ward, 
34 Hawaii 686. 

111.—Miller v. Bennett, 239 IlI.App. 
306. 

Kan.—Newlands v. Eliis, 292 P. 754, 
756, 131 Kan. 479, quoting: Corpus 
Juris. 

Ky.—^Wilson v. Wilson, 133 S.W.2d 
722, 280 Ky. 461—Bain v. Graber, 
112 S.W.2d 66, 271 Ky. 393. | 

Me.—Simpson v. Emery, 183 A. 842, 
134 Me. 213—Henderson v. Rob- 
hins, 138 A. 68, 69, 126 Me. 284, cit- 
in& Corpus Juris. 

Or.—Blake-McFall Co. v. Wilson, 193 
P. 902, 98 Or. 626, 14 A.L.R. 1275. 
Tex.—Texas & N. O. R. Co. v. Cle- 
vengrer, Civ.App., 223 S.W. 1036. 

26 C.J. p 706 note 37. 

As asraiust trespasser 

A lessor has an inchoate right in 
fixtures installed on the land which 
may ripen into possession on aban- 
donment by the lessee, which rignt 
is superior to that of a trespasser 
or another in possession not show- 
iug title from lessee.—Michaels v. 
Pontius, 137 N.E. 579, 83 Ind.App. 
66 . 

Kotioe to terminate month to 
month tenancy held suj05cient and to 


entitle landlord to buildings not re- 
moved within thirty days after giv- 
ing of notice.—Thomas v. Utilities 
Bldg. Corporation, 74 S.W.2d 578, 335 
Mo. 900. 

Persou first saizing 

Fixtures abandoned with an oil 
lease become the lessor’s property 
and are not subject to become the 
property of whoever first seizes the 
same.—Michaels v. Pontius, 137 N.E. 
579, 83 Ind.App. 66. 

Trover 

After the expiration or abandon- 
ment of the term, lessee cannot 
maintain trover against the landlord 
to recover for fixtures which lessee 
had attached to the freehold during 
his tenancy but suffered to remain 
thereon. 

Me.—Simpson v. Emery, 183 A. 842, 
134 Me. 213. 

Or.—Rosenau v. Syring, 35 P. 844, 
25 Or. 386. * 

65 C.J. p 25 note 55 [a]. 

23. Me.—Henderson v. Robbins, 138 
A. 68, 126 Me. 284. 

24. Ind.—Hedder^k v. Smith, 2 N. 
E. 315, 103 Ind. 203, 53 Am.R. 509. 

Or.—Blake-McFall Co. v. Wilson, 193 
P. 902, 98 Or. 626, 14 A.L.R. 1275. 
28 C.J. p 706 note 44, 

25. Ark.—^Hoing v. River Valley Gas 
Co., 121 S,W.2d 513, 196 Ark. 1165. 

Tex.—Hubert v. Collard, Civ.App., 
141 S.W-2d 677, error dismissed, 
judgment correct. 

Wash.—HilFs Garage v. Rice, 234 P. 

1023, 134 Wash. 101. 

26 C.J. p 699 notes 48, 49, p 706 note 
46. 

Property of tenant on premises at 
termination of lease grenerally see 
the C.J.S. title Landlord and Ten¬ 
ant § 317, also 36 C.J. p 63 note 24- 
p 65 note 60. , 

Stock diniug rolled on rear of 
leased premises, did not become part 
of realty. so as to prevent removal 
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by lessee after expiration of lease, 
so long as car rested on its wheels, 
or thereafter when wooden blocks 
were substituted for front wheels. 
Under such circumstances, a suit by 
purchaser of land to restrain removal 
of car after expiration of lease was 
not govemed by rules applicable to 
removal of tenanfs fixtures, nor by 
rules applicable to removal of a part 
of real estate under agreement per- 
mitting such removal.—Titcomb v. 
Carroll, 191 N.E. 410, 287 Mass. 131. 

26. Me.—Bodwell Water Power Co. 
V. Old Town Electric Co., 51 A. 
802, 96 Me. 117. 

26 C.J. p 705 note 31. 

‘Tf a tenant fails to remove trade 
fixtures during his term, or such 
further term as is allowed in certain 
cases, the right of removal is lost, 
and the tenant cannot thereafter 
claim the fixtures as against the 
owner of the realty."—Looney v. 
Trimount Theatres, 184 N.E. 683, 
684, 282 Mass. 275. 

27. Mass.—Wright v. Michelman, 
141 N.E. 234, 246 Mass. 401. 

Tenaut loses right after expiration 

of term, unless such right is reserved 
in renewal lease.—Crater's Wharf v. 
Valvoline Oil Co., 196 N.T.S. 815, 204 
App.Div. 840. 

28. Me.—Simpson v. Emery, 183 A. 

842, 134 Me. 213—Henderson v. 

Robbins, 138 A. 68, 69, 126 Me. 
284, citing Corpus Juris. 

Wash.—Hiirs Garage v. Rice, 234 P. 

1023, 134 Wash. 101. 

26 C.J. p 705 note 32. 

29. Ark.—Hoing v. River Valley Gas 
Co., 121 S.W.2d 513, 196 Ark. 1165. 

Ky.—Bain v. Graber, 112 S.W.2d 66, 
271 Ky. 393. 

26 C.J. p 705 note 33. 

Pailure to remove within eighteeu 
mouths held failure to remove with¬ 
in reasonable time.—Smith v. U. S., 
C.C.A.OkL, 113 P.2d 191. 
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ant to remove fixtures even after the term, provid- 
ed he does so before he relinquishes possession of 
the land, it being said in some that he may make 
the removal before the relinquishment of posses¬ 
sion,and in others that he must do so.^^ This 
rule is based on the theory that, as long as the ten- 
ant remains in possession, the presumption that he 
has abandoned the fixtures cannot arise.^" In some 
jurisdictions, in order for a tenant to have the right 
to remove fixtures after the expiration of his term 
and while he is stili in possession, the possession 
must be held under a right stili to be considered 
the tenant of the lessor,^3 or during what may, for 
this purpose, be considered as an “excrescence on 
the term.”^^ In some jurisdictions the tenant’s con- 
tinued possession may, with other circumstances, 
tend to prove a waiver of the landowner’s rights, 
but does not ipso facto extend the tenant’s privilege 
of removing fixtures.On the other hand, it has 
been held that a tenant may remove trade fixtures 
after the expiration of his term and after he has 
relinquished possession, although he may be liable 
as a trespasser on the soil and for breaking the 
close.2® Where a removable fixture is considered 
as personalty, see supra § 37, if the tenant yields 
possession and leaves the structure standing, such 


§ 41 

fact may be evidence that it was not used or in- 
tended except for the purpose of trade or manu- 
facture, or may be evidence of abandonment of it, 
but it cannot change the established character of 
the property so as to defeat his right to remove it.^^ 
Of course, a tenant holding over by permission, that 
is, rightfully, retains the right of removal.^^ 

Extension of time for removal. The landlord 
may cxpressly stipulate or consent that the tenant 
may remove the fixtures even after the end of the 
term or his relinquishment of possession,and such 
stipulation or consent may be either oral or in writ- 
ing.*^® 

If the landlord, by his conduct or language, in¬ 
duces the tenant to leave the fixtures on the prem- 
ises for some particular purpose,as, for instance, 
that they may be sold for him by the landlord,^^ 
or with a view to pending negotiations looking to- 
ward their purchase by the landlord,the latter 
cannot claim the fixtures by reason of the delay in 
removal so induced by him. 

Forfciture of Icasehold. By the weight of au- 
thority, a tenant loses his right to remove fixtures 
if by any act or omission he has forfeited his in- 
terest under the lease,^^ provided, according to 


Tour years held not unreasonable 
under the facts.—North v. Augusta 
Real Estate Ass’n, 155 A. 36, 130 
Me. 254. 

Wliat constitutes reasonahle time 
for an oil and &as lessee to remove 
machinery and fixtures from land 
after expiration of lease is a ques- 
tion of fact that must be determined 
from circumstances of each case.— 
Wilson V. Wilson, 133 S.W.2d 722, 
280 Ky. 461—Bain v. Graber, 112 S. 
W.2d 66. 271 Ky. 393. 

3a Ga.—Powell v. Griffith, 142 S.E. 

466, 38 Ga.App. 40. 

26 C.J. p 706 notes 36, 40. 

31. Neb.—Prost v. Schinkel, 238 N. 
W. 659, 121 Neb. 784, 77 A.L.R. 
1381. 

26 C.J. p 706 note 41. 

Dedication 

When a tenant quits possession 
without removing a fixture, he is 
understood as making dedication of 
it to the landlord.—Youngblood v. 
Eubank, 68 Ga. 630. 

32. Md.—Carlin v. Ritter, 13 A. 
370, 16 A. 301, 68 Md. 478, 6 Am. 
S.R. 467. 

26 C.J. p 706 note 44. 

33. U.S.—Chatham Gold Dredging 
Co. V. Burns, C.C.A.Alaska, 84 F.2d 
717. 

Ga.—Youngblood v. Eubank, 68 Ga. 
630—Powell V. Griffith, 142 S.E. 
466, 38 Ga.App. 40. 


111.—Savage v. University State Bank 
of Champaign, 263 Ill.App. 457. 

Ind.—Cromie v. Hoover, 40 Ind. 49. 

26 C.J. p 705 note 34. 

34. Utah.—Miller v. Johnson, 134 P. 
1017, 43 Utah 468, 48 L.R.A.,N.S., 
294. 

26 C.J. p 706 note 35. 

35. Me.—Henderson v. Robbins, 138 
A. 68, 126 Me. 284. 

36. N.Y.—Holmes v. Tremper, 20 
Johns 29, 11 Am.D. 238. 

N.C.—^Western North Carolina R. 
Co. V. Deal, 90 N.C. 110—Pember- 
ton V. King, 13 N.C. 376. 

37. N.C.—Western North Carolina 
R. Co. V. Deal, 90 N.C. 110. 

3S. Me.—North v. Augusta Real Es¬ 
tate Ass’n, 155 A. 36, 130 Me. 

254. 

26 C.J. p 707 note 51. 

3J. Ind.—McCracken v. Hali, 7 Ind. 
30. 

Neb.—Free v. Stuart, 57 N.W. 991, 
39 Neb. 220. 

26 C.J. p 710 note 89. 

TTnder lease providing that on its 
termination lessee should have a 
reasonable time for removal of im- 
provements, where a house belonging 
to lessee was torn down before a 
reasonable time elapsed, lessor was 
liable to lessee for the damage suf- 
fered.—Texas & N. O. R. Co. v. Cle- 
venger, Tex.Civ.App., 223 S.W. 1036. 
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40. Cal.—McComish v. Kaufman, 185 
P. 476, 43 Cal.App. 507. 

Ind.—McCracken v. Hali, 7 Ind. 30. 
N.J.—Torrey v. Burnett, 38 N.J.Law 
457, 20 Am.R. 421. 

41. rorfeiture aiot waived 

Owner by his conduct held to 
have treated lease as abandoned and 
to have assumed to be the owner of 
oil casings left on the premises.— 
Bain v. Graber, 112 S.W.2d 66, 271 
Ky. 393. 

42. N.J.—Torrey v. Burnett, 38 N.J. 
Law 457, 20 Am.R. 421. 

N.Y.—Thom V. Sutherland, 25 N.E. 

362, 123 N.Y. 236. 

26 C.J. p 710 note 93. 

43. Ala.—Chalifoux v. Potter, 21 So. 
322, 113 Ala 215. 

Utah.—Young v. Consolidated Impl. 

Co., 65 P. 720, 23 Utah 586. 

Wash.—Merriam v. Ridpath, 47 P. 

416, 16 Wash. 104. 

26 C.J. p 710 note 94. 

44. U.S.—Societa Italiana di Mutua 
Beneficenza v. Burr, C.C.A.Cal., 71 
P.2d 496. 

Me.—^Simpson v. Emery, 185 A. 842, 
134 Me. 213. 

26 C.J. p 708 note 62. 

The Corpus Juris text has been cit- 
ed as showing the rule according to 
the weight of authority.—Hamilton 
V. Charlebois, 248 N.W. 676, 678, 63 
N.D. 604. 
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some cases, there bas been an enforcement by the 
landlord of the forfeiture,^^ as by a reentry or a 
summary proceeding.^^ Tlhere are, however, cases 
to the efifect that the tenant has, even after his loss 
of possession by forfeiture, a reasonable time in 
which to remove fixtures.^® Under a reservation 
in a lease giving the lessee a right to remove his 
equipment within a stipulated period after the term- 
ination of the lease, the right of removal exists 
when the lease is forfeited to the same extent as 
it does in case it is terminated by lapse of time.*^® 

New lease or agreement. By the weight of au- 
thority, the tenant, by accepting from the landlord 
a new lease, which contains no mention of fixtures 
annexed by him during the tenancy under the pre- 
vious lease, loses his right to remove such fixtures, 
the theory being that, the fixtures being a part of 
the land, the tenant, by accepting the new lease, 
acquires only such an interest in the fixtures as he 
does in the land, a merely temporary interest.*^ 

There are, however, a number of cases in which 
such doctrine is repudiated,^^ and it has been held 
that the execution of a new lease without a reser¬ 
vation of the right of the tenant to remove fix¬ 
tures placed on the demised premises under a prior 
lease does not ipso facto deprive him of the right 
of removal at the expiration of the new lease.^- 
The minority rule wouid seem properly to control 


in any jurisdiction in which fixtures, because re- 
movable by the tenant, are regarded as personalty, 
since as such they wouid not be covered by the new 
lease, in terms of the land only.’»3 In several cases 
the majority rule appears to have been regarded as 
inapplicable to the trade fixtures there in question, 
because not a part of the realty, although conceded 
to be applicable to trade fixtures which are a part 
of the realty,»-^ thus suggesting a classification of 
trade fixtures which does not appear to be recog- 
nized in other connections. There are statutes pro- 
viding in terms that the tenant's right to remove 
fixtures shall not be impaired by acceptance of a 
new lease,»» Of course, a provision in the new 
lease reserving the right of removal will be effec¬ 
tive for that purpose,^® and even in the absence of 
any express provision in this regard, the under- 
standing of the parties that the right of removal 
shall continue, inferred from the circumstances of 
the case, has been regarded as sufficient to protect 
the tenant’s rights.^^ That the new lease contains 
a covenant by the lessee to yield up the premises 
at the end of the term in as good condition as at 
the time of the lease, or an equivaleiit covenant, has 
been not infrequently referred to, in this connec- 
tion, as a consideration of greater or less weight ad¬ 
verse to the right of removal.»^ 

The applicability of the majority rule has been 
viewed as dependent on whether the right of con- 


45. Idaho.—Bush v. Havird, 86 P. 

529, 12 Idaho 352, 10 Ann.Cas. 107. 
Ohio.—Paine v. Coffin, 4 Ohio Dec. 

<Reprint> 351, 2 Clev.L.Rep. 1. 
Wis.—Keog-h v. Daniell, 12 Wis. 163. 
Tailure to pay rent 
Failure of plaintiff promptly to 
pay rent to defendant, on whose land 
plaintiff’s honse was situate, and 
■concerning- which it had been agreed 
that plaintiff might remove it, did 
not confer on defendant authority to 
destroy or convert the house.—Ed- 
wards v. Thannisch, Tex.Civ.App., 
254 S.W. 523. 

46. U.S.—Little Falis Water Power 
Co. V. Hausdorf, C.C.Minn., 127 
F. 442. 

Wis.—Keogh v. Daniell, 12 Wis, 163. 

47. Conn.—Morey v. Hoyt, 26 A. 127, 
62 Conn. 542, 19 L.R.A. 611. 

26 C.J. p 708 note 66. 

48. N.D.—Hajnilton v. Charlebois, 
248 N.W. 676, 63 N.D. 504. 

26 C.J. p 708 note 68. 

49. Kan.—^Newlands v. Eliis, 292 P. 
754, 131 Kan. 479. 

sa Ind.—Niestadt v. Joseph, 139 N, 
E. 336, 81 Ind.App. 355. 

N.Y.—Crater's Wharf v. Yalvoline 
Oil Co., 196 N.Y.S. 815, 204 App. 
Div. 840. 

Wash.—^Bernard v. Crosby, 209 P. 


524, 525, 121 Wash. 257, citing Cor- 
pus Juris. 

26 C.J. p 708 note 69. 

51. Or.—Blake-McFall Co. v. Wiison, 
193 P. 902, 98 Or. 626, 14 A.L.R. 
1275. 

Wis.—Shields v. Hansen, 230 N.W. 
51, 201 Wis. 349—Second Nat. Bank 
of Beloit, Wis. v. O. E. Merrill Co., 
34 N.W. 514, 69 Wis. 501. 

26 C.J. p 708 note 70. 

Iu Ohio 

(1) The text rule has been fol- 
lowed.—Dunkel v. Hedges, 15 Ohio 
App. 259—^Wittenmeyer v. Brooklyn 
Board of Education, 10 Ohio Cir.Ct. 
119, 6 Ohio Cir.Dec. 258. 

(2) An earlier case was to the con- 
trary.—Cook v. Sheid, 6 Ohio Dec, 
(Reprint) 867, 8 Am.L.R. 493. 

52. N.C.—Springs v. Atlantic Refin- 
ing Co., 171 S.E. 635, 205 N.C. 444, 
110 A.L.R. 474. 

53. Md.—Garlin v. Ritter, 13 A. 370, 
16 A. 301, 68 Md. 478, 6 Am.S.R. 
467. 

26 C.J. p 708 note 72. 

54. Ky.—Thomas v. Gayle, 120 S.W. 
290, 134 Ky. 330, 135 Am.S.R. 412, 
28 L.R.A.,N.S., 767, 20 Ann.Cas. 
766. 

26 C.J. p 708 note 73. 
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In Wew Jersey, while recognizing 
that structural fixtures wouid pass 
to the landlord on the execution of 
a new lease without a title reserva¬ 
tion to the tenant, it has been held 
that the rule does not apply to store 
fixtures.—Greenspan-Greenberger Co. 
V. Goerke Co., 162 A. 87, 111 N.J.Eq. 
249. 

55. In Maxylaaid, under Pub.Code 
Gen.L. art 53 § 28, assignee of orig- 
inal lessee, and owner of fixtures un¬ 
der transfer from him, being the ac- 
cepted tenant of lessors, is not re- 
quired to remove the fixtures at ex¬ 
piration of the tenancy under the 
original lease, or to reserve its rights 
therein by any provision inserted in 
the lease subsequently executed.— 
Rasch V- Safe Deposit & Trust Co., 
111 A. 121, 136 Md. 435. 

5S. Neb.—Ogden v. Garrison, 117 N. 
W. 714, 82 Neb. 302, 17 L.R.A.,N.S., 
1135. 

26 C.J. p 709 note 80. 

57. Tex.—Inge v. First State Bank 
of Denton, Civ.App., 57 S.W.2d 217, 
error dismissed. 

26 C.J. p 709 note 81. 

58. Cal.—^Wadman v. Burke, 81 P. 
1012, 147 Cal. 351, 1 L.R.A..N.S., 
1192, 3 Ann.Cas. 330. 

26 C.J. p 709 note 82. 
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tinued possession is given orally or in writing,®^ 
It has also been held that a mere extension or re- 
newal of the old lease does not deprive the tenant 
of the right to remove fixtures,®^ although, it has 
I)een held, to the contrary, that a mere holding over 
hy consent does deprive the tenant of his right of 
removal.®^ Occasionally, the fact that a lease was 
made during a preLxisting tenancy, and not at the 
^nd thereof, appears to have been regarded as tend- 
ing to deprive it of the character of a new lease 
for the purpose of the rule, at least where it is ap¬ 
parent that the parties did not intend the transac- 
tion to constitute a new leasing.®^ 

In analogy to the doctrine that the tenant loses 
the right of removal by taking a new lease of the 
premises, he has been held to have lost such right 
when he took a contract for the sale to him of the 
premises, which he failed to carry out.^3 

Removal prevented by landlord. If the landlord 
prevents the tenant, by legal process or otherwise, 
from removing fixtures which he is entitled to re¬ 
move, the time for removal is extended until remov¬ 
al becomes possible.®^ 

It has been asserted that if the tenancy is 
'^Vrongfully terminated” by the landlord and the 
tenant is ousted, the latter has a reasonable time 
•within which to remove the fixtures annexed by 
•liim.®® It has also been held that the tenant m3.y 
remove removable fixtures after his term has ex- 
p)ired if he was deprived of the opportunity to re; 
move them by a wrongful retaking of possession of 
the premises by the landlord.^® 

Surrender or merger of leasehoLd. By surrender- 
mg his unexpired leasehold estate to the landlord, 
the tenant loses his right to remove fixtures an- 
nexed by him,®^ and a surrender by operation of 
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law is as effective for this purpose, it seems, as an 
express surrender nor is it material that, after 
the surrender, the tenant under the original lease 
acquires a new lease of the same premises from the 
same landlord; the right of removal is not thereby 
revived.®^ As hereinafter discussed in § 42, a sur¬ 
render is not effective, however, to prevent remov¬ 
al by one to whom the fixtures had previously been 
transferred. 

When a merger of the leasehold occurs, without 
a surrender, as by a conveyance of the reversion 
by the landlord to the tenant, there is ordinarily 
no room for question as to the right to remove the 
fixtures, there being but one party in interest. It 
may, however, be shown that the conveyance of the 
reversion was merely by way of security, and that 
consequently there was no merger of the leasehold, 
prevcnting removal of the fixtures by the lessee or 
one claiming under him.'^^^ 

Tenancy of uncertain duraiion. In the case of a 
tenancy of uncertain duration, such as a tenancy 
at will, or one subject to termination on a named 
contingency, the tenant has, it has been said, a “rea¬ 
sonable time” after the termination of the tenancy 
in which to make the removal,provided, it seems, 
he has not in the meanwhile relinquished posses- 
sionJ^ In some jurisdictions this rule has been ap- 
plied in the case of a tenancy under a lease made 
by a life tenant, which comes to an end by reason 
of the life tenant’s death,^^ other jurisdic¬ 

tions the tenant under the lease is not allowed there- 
after to remove the fixtures annexed by him, as 
against the remainderman.’^^ The rule has been 
regarded as not applying when the notice necessary 
to terminate the tenancy is of such length that the 
tenant, after its receipt would have sufficient time 
for removal of the fixtureJ® 


■S9. U.S.—Ex parte Hemenway, D.C. 
Mass., 11 F.Cas.No.6,346, 2 Lowell 
496. 

•€0. N.T.—Crater’s Wharf v. Valvo- 
line Oil Co., 196 N.T.S. 815, 204 
App.Eiv. 840. 

26 C.J. p 709 note 78. 

■61. Cal.—Earle v. Kelly, 132 P. 262, 
21 Cal.App. 480. 

26 C.J. p 709 note 78 [a]. 

62. 111.—Baker v. McClurg, 64 N.E 
701, 198 111. 28, 92 Am.S.R. 261, 59 
L.R.A. 131. 

26 C.J. p 709 note 79. 

63. Cal.—Merritt v. Judd, 14 CaL 
99 . 

64. Utah.—Podlech v. Phelan, 44 P. 
838, 13 Utah 333. 

26 C.J. p 710 note 86. 

■ 65. Or.—Eldridg-e v. Hoefer, 77 P. 
874, 45 Or. 239. 


€6. Ga.—Raymond v. Strickland, 52 
S.E. 619, 124 Ga. 504, 3 L.R.A., 
N.S., 69. 

67. Conn.—Webb v. New Haven 
Theatre Co., 87 A. 274, 87 Conn. 
129. 

26 C.J. p 707 note 56. 

68. Cal.—Jungerman v. Bovee, 19 
Cal. 354. 

Mass.—Talbot v. Whipple, 14 Allen 
177. 

26 C.J. p 707 note 58. 

69. Mass.—Shepard v. Spaulding, 4 
Mete. 416. 

26 C.J. p 707 note 59. 

70. Cal.—^Security I^oan & Tmst Co. 
V. Willamette Steam Mills Lumber- 

& Mfg. Co., 34 P. 32i, 99 CaJU 

636. 

71. Me.—Henderson v. Rohbins, 138 


A. 68, 69, 126 Me. 284, citing Corpus 
Juris. 

26 C.J. p 707 note 52. 

72. Hawaii.—^Akiona v. Kohala Su¬ 
gar Co., 5 Hawaii 359. 

N.H.—State v. Elliot, 11 N.H. 540. 
Wis.—Mueller v. Chicago, M. & St. 
P. R, Co., 87 N.W. 239, 111 Wis. 
300. 

26 C.J. p 707 note 53. 

73. lowa.—Ray v. Young, 142 N.W. 
393, 160 lowa 613, 46 LuR.A.J^.S., 
947, Aim.Cas.l915D 258. 

26 Cjr. p t07 note 54 Ca]., 

74. Ohio.—Hafliek v. Stober, 11 Ohio 
i St, 482. 

PaL—^White v. Arnidt, 1 Whart. 91. 
W.Va.—Jones v. Shufflin,. 31 S.E. 975, 
45 W.Va. 729, 72 Ain.B.R. 848. 

75. 111.—Pellows V. Johnson, 183 IU. 
App. 42. 

26 C.J. p 707 note 55, 
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§ 42. - Right of Removal by or against 

Third Persons 

a. Persons claiming- under tenant 

b. Against person other than lessor 

a. Persons Claiming nnder Tenant 

Ordinarily a person claiming under the tenant has 
the same, faut no greater, right to remove fixtures as 
possessed by the tenant. 

The right to remove a fixture annexed by the 
tenant may be exercised by one to whom the ten¬ 
ant, after making the annexation, has undertaken 
to transfer the fixture, either absolutely ^6 or by 
way of mortgage.^'^ In determining whether some- 
thing attached to realty has become a part of it, 
as between landlord and tenant, the intention with 
which the article was annexed is of paramount im- 
portance, see supra § 33, but, where the controversy 
is between the lessor of the premises and general 
creditors of the lessee, the question of intention is 
only of incidental importance, and the ultimate is- 
sue between the contesting parties is to be deter- 
mincd with more particular emphasis on the char¬ 
acter of the annexation and the uses and purposes 
of the property or chattels annexed. 

A creditor or other person claiming under the 
tenant has ordinarily no right of removal if the 
tenant would not have such right.'^^ Accordingly, 
although a buyer of removable fixtures is entitled 
to a reasonable time within the term of the lease 
to remove such fixtures,-^^^ if the tenant would have 
no right of removal owing to the expiration of the 
tenancy or his relinquishment of possession, one to 


whom he has sold or mortgaged the article 
would not have such right. Where the tenant was 
not the owner of the chattel annexed, however, it 
has been held that his failure to remove such chat¬ 
tel from the premises within a reasonable time after 
the termination of his tenancy did not deprive the 
owner of the chattel of his right thereto.^^ 

In some jurisdictions, as the tenant loses the right 
of removal by the acceptance of a new lease, see su¬ 
pra § 41, so a person claiming under him may do 
so,s^ and it has been decided that such a transferee 
of the tenant loses his right of removal if his trans¬ 
feror, while stili in possession of the premises, takes 
a new lease.^^ The rule has even been applied as 
against a sublessee who, after making annexations, 
took a new lease from the original lessor.^^ 

Agreement with third person. As already dis- 
cussed supra § 20, if the tenant annexes a chattel 
procured by him from a third person under an 
agreement that the title shall remain in the latter, 
or on which he has given a mortgage to a third per¬ 
son, the rights of such third person take precedence 
of any right which the landlord may have to claim 
the article annexed. 

That the leasehold is surrendered by the tenant 
does not, by the weight of authority, affect the 
right of removal by one to whom the fixture has 
previously been trans ferred or mortgaged,^ ^ or by 
one who owns the chattel and has leased it to the 
tenant,^ s and under such circumstances he has a 
reasonable time to remove the property from the 
leased premisesA^ There is, however, authority for 


76. Neb.—Frost v. Schinkel, 238 N. 
W. 659, 121 Neb. 784, 77 A.L.R. 
1381. 

Pa.—Prudential Ins. Co. of America 
V. Kaplan, 198 A. 68, 330 Pa. 

33. 

S.D.—Conway v. Bilatti, 175 N.W. 

703, 175 S.D. 703. 

26 C.J. p 717 note 87. 

Asslgument of leasebold in viola> 
tlon of covenant of the lease does 
not deprive the assig^nee of the 
right to remove a house erected by 
the lessee, such covenant not appear- 
ing to be intended to control the sale 
of the house, and the assignee hav- 
ing paid a considerable sum for the 
assignment.—Upton v. Hosmer, 49 A. 
^6, 70 N.H. 493. 

77. Okl.—Hedges v. First Nat. Bank, 
39 P.2d 57, 170 Okl. 175. 

Wash.—M. H. B. Co. v. Desmond, 275 
P. 733, 735, 151 Wash. 344, guoting 
Ck)rpns Juris. 

26 C.J. p 717 note 88. 
iBlauldon and notice 

The giving of a chattel mortgage 
to become due at a future date on 


the fixtures in stone quarry leased 
from lessor was evidence that lessee 
considered property personalty, and 
due execution and recording of mort¬ 
gage were 'fimplied notice” to lessor 
of such claim.—Hopgood v. Green, 34 
N.E.2d 559, 310 Ill.App. 411, trans- 
ferred, see 30 N.E.2d 656, 375 111. 167. 

78. Mo.—Matz v. Miami Club Res¬ 
taurant, App., 127 S,W.2d 738. 

79. Wash.—M. H. B. Co, v. Des- 
mond, 275 P. 733, 735, 151 Wash. 
344, quoting Corpus Juris. 

26 C.J. p 718 notes 93, 94. 

Chattel mortgagee 

A landlord has a prior lien on fix¬ 
tures placed in rented building by 
tenant if there is any rent due or 
to become due when tenant gives 
chattel mortgage on fixtures to third 
party.—Bonneville v. Wehrman, Tex. 
Civ.App., 106 S.W.2d 834. 

aa S.D.—Conway v. Belatti, 175 N. 
W. 703, 175 S.D. 703. 

81. Wis.—Fitzgerald v. Anderson, 51 
N.W. 554, 81 Wis. 341. 

26 C.J. p 718 note 96. 
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82. Neb.—Fuller v. Brownell, 67 N. 

W. 6, 48 Neb. 145. 

26 C.J. p 718 note 97. 

83- Tex.—Hubert v. Collard, Civ. 
App., 141 S.W.2d 677, error dis- 
missed, judgment correct. 

84. N.T.—Talbot v. Cruger, 45 N.E. 
364, 151 N.T. 117—Van Vleck v. 
White, 72 N.Y.S. 1026, 66 App.Div. 
14. 

26 C.J. p 718 note 99. 

85. Md.—Bauernschmidt Brewing 
Co. V. McColgan, 42 A. 907, 89 Md. 
135. 

86. Mass.—Mclver v. Estabrook, 134 
Mass- 650. 

87. Okl.—Gibson v. Exchange Nat, 
Bank of Pauls Valley, 42 P.2d 511, 
512, 172 Okl. 106, quoting Corpu» 
Juris. 

Wash.—M. H. B. Co. v. Desmond, 275 
P. 733, 735, 151 Wash. 344, quoting 
Corpus Juris. 

26 C.J. p 718 note 3. 

88. Wis.—Hanson v. Ryan, 201 N.W. 
749, 185 Wis. 566, 36 A.L.R. 1516. 

89. OkL—Gibson v. Exchange Nat. 
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a contrary view.^^ On the analogy of the decisions 
above referred to, that ane claiming under the ten- 
ant does not lose his right of removal by reason 
of the tenant^s surrender, it has been held that he 
does not lose such right by reason of a forfeiture in 
favor of the landiord based on a voluntary act by 
the tenant;^! but here also there is authority to the 
contrary.^^ 

Staiutory lien of vendor of chattel sold to the 
tenant and by him annexed has been regarded as 
taking priority over the claim of the landiord to 
such article, on his reentry for breach of a condi- 
tion.®'^ 

b. Against Person Other than Lessor 

A tenant ordinarily has the same right to remove 
fixtures against one claiming under the landiord as he 
wouid have had against the landiord. 

The right to remove a trade fixture may be as- 
serted as against a transferee of the reversion, tak¬ 
ing with noti ce that the fixture v^as annexed by the 
tenant.9^ Conversely, a purchaser of the reversion 
should not be affected by a right of removal in a 
tenant if he purchased without notice of such 
right.^5 Presumably, in those States in which it is 
the law that one who has, by agreement, the right 
to remove articles annexed by him to anothePs land 
may exercise such right as against a purchaser of 
the land, even though the latter is without notice 
of the agreement, see supra § 18, the right of a ten- 
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ant to remove fixtures, as against a purchaser of 
the reversion, is independent of the question of no- 
tice.^S 

The possession of the tenant has been regarded 
as charging the purchaser with notice of rights of 
removal in the former,®*^ but there are to be found 
occasional cases to a contrary effect.^^ Where 
there is no reference in a written lease to an agree¬ 
ment between the landiord and tenant giving the 
tenant the right to remove fixtures, it has been 
held that, even though, under the statutes in the 
jurisdiction, occupancy by a tenant holding under a 
lease is notice to one purchasing from the landiord, 
it is not notice of the right on the part of the ten¬ 
ant to remove permanent fixtures placed on the 
premises by the tenant before the sale by the land¬ 
iord. 

Lapse of time, or other circumstances, which 
wouid deprive the tenant of the right of removal as 
against the lessor, will deprive him of such right 
as against the lessoPs transferee.^ 

Claimant under mortgage prior to annexation. 
As against one claiming under a mortgage of the 
reversion prior to the annexation of an article by 
the tenant under a lease, where the mortgagor is 
not prohibited from leasing, the lessee has been re¬ 
garded as entitled to remove such article either un¬ 
der an agreement for removal, see supra § 19, or by 
reason of its being a trade fixture,^ provided at least 


Bank of Pauls Valley, 42 P.2d 511, 
172 Okl. 106. 

.'90. Mass.—Talbot v. Whipple, 14 
Allen 177. 

•W£Lsh.—Donahue v. Hardman Estate, 
157 P. 478, 91 Wash, 125, 

91. Wash.—M. H. B. Co. v. Desmond, 
275 P. 733, 735, 151 Wash. 344, 
quoting- Corpns Jniis. 

Dnly ezecuted and filed chattel 
- mortg’ag'e on laundry machinery, 
thereafter attached to a building 
rented for laundry purposes, affords 
to the holder of the mortgage a 
lien superior to the right of the land- 
; lord who, after the cancellation of 
the lease, attempts to hold the ma- 
■ chinery as a fixture.—Martyn v. 
Hamilton, 244 N.W. 15, 62 N.D. 445. 

92. Idaho.—Bush v. Havird, 86 P. 
529, 12 Idaho 352, 10 Ann.Cas. 107. 

_ N.Y.—Massachusetts Nat. Bank v. 
Shinn, 46 N.T.S. 329, 18 App.Div. 
276, affirmed 57 N.E. 611, 163 N.T. 
360. 

93. Mich.—Marinette Iron Works Co. 
V. Cody, 66 N.W. 334, 108 Mich. 381. 

' 94. Me.—Davis v. Buffum, 51 Me. 
160. 

' Vt—Wihg V. Gray, 36 Vt. 261. 

; 26 C.J. p 718 note 9. 


Right of tenant to remove under stip- 
ulation therefor as against subse- 
quent transferee with notice see 
supra § 18. 

Conversion 

A lease or a conveyance of the 
premises by the landiord has been 
held not to involve a conversion of 
the tenanfs fixtures.—^Huntington v. 
Herrman, 98 N.Y.S. 48, 111 App.Div. 
875, affirmed 81 N.E. 1166, 188 N. 
Y. 622—26 C.J. p 734 note 50. 

96. Ga.—City of Savannah v. Stand¬ 
ard Fuel Supply Co., 106 S.E. 178, 
151 Ga. 145, 13 A,L.R. 1451. 

111.—Radcliffi V. Hanger, 239 Ill.App. 
292. 

Wis.—^Anglo American Mill Co. v. 
Wisconsin Hydro Electric Co., 207 
N.W. 276, 189 Wis. 120. 

26 aJ. p 719 note 11. 

Conversion 

A landlord's sale of the premises 
without a reservation of the tenanfs 
right to remove a building thereon 
is a conversion thereof.—Smyth v. 
Stoddard, 67 N.E. 980, 203 111. 424, 96 
Am.S.R. 314. 

96. Colo.—Royce v. Latshaw, 62 P. 

627, 15 Colo.App. 420. 

N.Y.—Globe Marble Mills Co. v. 
Quinn, 76 N.Y, 23. 32 Am.R. 259. 
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Wash.—0’Daniel v. Streeby, 137 P. 
1025, 77 Wash. 414, L.R.A.1915F 
634. 

26 C.J. p 719 note 14. 

97. Tex.—Shelton v. Fines, Civ.App., 
126 S.W. 65. 

26 C.J. p 719 note 16. 

98. Conn.—Prince v. Case, 10 Conn. 
375, 27 Am.D. 675. 

Vt.—Powers v. Dennison, 30 Vt. 752. 
26 C.J. p 719 note 17. 

Cnstomary ontbnildings do not put 
a prospective purchaser inspecting a 
farm on inquiry relative to the own- 
ership of the buildings, although he 
knows that the farm is occupied by 
a tenant.—Roden v. Williams, 158 N. 
W. 360, 100 Neb. 46, L.R.A.1917A 
415. 

99. Ga.—City of Savannah v. Stand¬ 
ard Puel Supply Co., 106 S.E. 178, 
151 Ga. 145, 13 A.L.R. 1451. 

1. Mass.—Bliss v. Whitney, 9 Allen 
114, 85 Am.D. 745. 

2. Pa.—Prudential Ins. Co. of Amer¬ 
ica v. Kaplan, 198 A. 68, 330 Pa. 
33. 

Wis.—Old Line Life Ins. Co. of 
America v. Hawn, 275 N.W. 542, 
225 Wis. 627—Standard Oil Co. v. 
La Crosse Super Auto Service, 258 
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the removal does not affect the seciirity of the 
mortgage.3 On the other hand, improvements 
placed on the premises by the lessee which are of 
such a character that they are not removable by 
him as against the lessor become subject to the lien 
of the mortgage.^ As regards a tenant holding un¬ 
der a lease subscquent to the mortgage, it would 
seem that, if a mortgagor is, after the making of the 
mortgage, unable himself to remove fixtures, see in¬ 
fra § 49, he should not be able, by the making of a 
lease, to enable another to do soA By the striet 
rule of the common law, the legal titie being in the 
mortgagee, a lease by the mortgagor, made after 
the mortgage, is a nullity, and cannot, it would 
seem, confer on the tenant thereunder any rights of 
removal as such.^ 

Clainmnt under mortgage subscquent to annexa- 
iion. As against one to whom the reversion is 
mortgaged after annexation of the article in ques- 
tion, the tenant can remove it, provided at least the 
mortgagee took with notice of the right of remov¬ 
al f and he would have the same right as against a 
purchaser at a sale under foreclosure of the mort- 
gage.^ On the other hand, particularly where the 
lease expressly provides that it shall be subject to 
any mortgage which shall be placed on the prem¬ 
ises, the lessee is not entitled to remove fixtures 
which were intended to become permanently a part 
of the realty and which were annexed prior to the 
mortgage.® 


Effcct of merger of leasehold. Where the re¬ 
version on a leasehold is subject to a mortgage, the 
acquisition by one person of both the reversion and 
the leasehold interest would seem to operate, by 
way of merger of the leasehold, to subject to the 
mortgage fixtures previously annexed by the les¬ 
see, provided they can be regarded as part of the 
realty, while, if not regarded as part of the real¬ 
ty, they would not appear to be so subject to the 
prior mortgage on the reversion.n 

§ 43. Between Mortgagor and Mortgagee or 
Vendor and Purchaser of Land and 
Their Privies 

As between a mortgagor and mortgagee or vendor 
and purchaser of land, the usual tests in determining 
whether an article has become a fixture are annexation, 
adaptation, and intention to make the annexation per¬ 
manent. 

The general rules as to what constitutes fixtures 
are discussed supra §§ 1-11. In deciding whether 
an article used in connection with real property 
should be considered as a fixture and a part and par- 
cel of the land, as between a mortgagor and mort¬ 
gagee or vendor and purchaser of the land, the usual 
tests are real or constructive annexation of the arti¬ 
cle to the realty; appropriation or adaptation to the 
use or purpose of the realty with which it is con- 
nected; and the intention to make the annexation 
permanent.i2 The manner of annexation of chattels 
to realty is not controlling on the question as to 


N.W. 791, 217 Wis. 237, 99 A.L.R. 

eo. 

26 C.J. p 719 note 22. 

3. Ala.—Broaddus v. Smith, 26 So. 
34, 121 Ala. 335. 77 Am.S.R. 61. 

Del.—Equitable Guarantee & Trust 
Co. V. Hukill, 85 A. 60, 10 Del.Ch. 
88 . 

Vt,—Paine v. McDowell, 41 A. 1042, 
71 Vt. 28. 

4. ISTew industrial activity 

Where mortgaged premises on 
which there was an operating coal 
piant were converted into stone quar- 
ry, creditor of lessee from mortgagor 
could not defeat lien of mortgage on 
stone quarry machinery installed sub- 
sequent to the exeeution of mortgage 
on ground that stone quarry was a 
new and distinet industrial activity 
not contemplated at time mortgage 
was created,- where parties intended 
that any industrial use of premises 
should inure to benefit of mortgagee 
and mortgage indicated that quarry- 
ijig pperations mfght be undertaken 
on mortgaged premises-—McQlure v. 
Atlantic Rock Co., 14 A.2d 124, 339 
Pa. 296. 
liTotice 

Personal property placed in, and 
annexed to, mortgaged building by 


f tenant under lease exeeuted by mort- 
I gagor after mortgage was exeeuted 
is subject to mortgage where tenant 
by language of lease has actual no¬ 
tice of mortgage.—McHale v. Rosen- 
blatt, 184 A. 172, 56 R.I. 120, 168. 

Permanent improvement 

Where entrance structure erected 
by tenant was merely an extension 
of front of theater building and was 
valuable only when used in connec¬ 
tion with building, and building and 
new entrance made one complete the¬ 
ater building, and structure was 
erected pursuant to lease providing 
therefor and that on termination of 
lease possession should be surren- 
dered together with “improvements,” 
the entrance structure did not con¬ 
stitute a “trade fixture” that could 
be removed by tenant even with cen¬ 
sent of landlord against objection of 
mortgagee, but was an “improve¬ 
ment” which is a valuable addition or 
betterment, such as a building on 
land, and under terms of lease and 
mortgage passed to mortgagee.— 
Provident Mut. Life Ins. Co. of Phil¬ 
adelphia V. Doughty, 6 A.2d 184, 125 
N.J.Eq. 442. 

Teuajrt of purchaser under exeeu- 
tory contract to purchase cannot re¬ 
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move, as against the vendor, perma¬ 
nent improvements placed on the 
premises.—Oakley Co. v. Butler, 59 
P.2d 826, 15 Cal.App.2d 572. 

5. Pa.—McClure v. Atlantic Rock 
Co., 14 A.2d 124, 339 Pa. 296. 

26 C.J. p 720 note 25. 

6. Mass.—^Lynde v. Rowe, 12 Allen. 

100 . 

7- Colo.—Royce v. Latshaw, 62 P. 
627, 15 Colo.App. 420. 

8. Ark.—Bank of Mulberry v, Haw- 
kins, 10 S.W.2d 898, 178 Ark. 504. 

26 C.J. p 719 note 20. 

9. U.S.—In re American Pile Fabric 
Co., C.C.A.Pa., 85 F12d 961, revers- 
ing, D.C., 12 F.Supp. 86, certiorari 
denied Bateman v. Ideal Building 
V. Loan Ass’n, 57 S.Ct. 320, 299 U.S. 
615, 81 L.Bd. 454. 

10. Mich.—Jones v. Detroit Chair 
Co., 38 Mich. 92, 31 Am.R. 314. 

11. N.Y.—Globe Marble Mills Co. 
V. Quinn, 76 N.T. 23, 32 Am.R. 259. 

12. Mo.—^Matz V. Miami Club Res¬ 
taurant, App., 127 S.W.2d 738. 

Or.—First State & Savings Bank v. 

Oliver, J98 P. 930, 101 Or. 42. 
S.C.—^Planters’ Bank v. Lummus 



26 C.J. S. 


PIXTURES 


§ 44 


whether they constitute fixtures, but the purpose and 
intent of annexation are the most important consid- 
erations.^^ 

The rule for determining- what is a fixture is con- 
strued strongly against the mortgagor or vendor and 
in favor of the mortgagee or purchaser,^^ whereas, 
as shown supra § 34, in the case of landlord and ten- 
ant the tendency is to hold that chattels are not a 
part of the realty. Many chattels are held to be 
fixtures, as between mortgagor and mortgagee or 
vendor and purchaser, which do not lose their char¬ 
acter of personal chattels when the question is be¬ 
tween landlord and tenant4^ 

§ 44. - Ann-exation before Conv-eyance or 

Mortgage in General 

In the absence of an agreement or statute otherwise 


providing, chattels previously annexed ^o, and structures 
erected on, land pass with the land "Sn a conveyance or 
mortgage thereof. 

In determining whether an article or structure 
placed on land is a part thereof for the purpose of 
a mortgage, the same considerations apply as in de¬ 
termining whether such an article or structure pass- 
es by an absolute conveyance of the land,i® and in 
determining either question, the same general rule 
applies, it is said, as applies between heir and per¬ 
sonal representative,!'^ not that as between landlord 
and tenantj^S that what is annexed to the realty 
wiil pass as a part thereof.^® Consequently, in the 
absence of an agreement or statute otherwise pro¬ 
viding, it may be said that chattels previously an¬ 
nexed to, and structures previously erected on, land 
pass with the land on a conveyance or mortgage 
thereof,20 and the grantor or mortgagor may not 


Cotton Gin Co., 128 S.E. 876, 132 
S-C. 16, 41 A.L.R. 5D2. 

S.D.—Arlt V. Langley, 227 N.W, 469, 
56 S.D. 79. 

Time as of wliich character of prop- 
erty determiued 

In action by former possessor 
against mortgagee to recover bowling 
alleys which were located in mort- 
gaged building, the character of the 
alleys as realty or personalty should 
be determined as of the date when 
they were placed in the building.— 
Lesser v. Bridgeport-City Trust Co., 
198 A. 252, 124 Conn. 59, 123 A.L.R. 
687. 

13, U.S.—In re Walker Bin Co., D.C. 
N.Y., 9 F.Supp. 367. 

Secret intentiou 

The law concerning fixtures ignores 
secret intention of owner of fee mak- 
ing annexation that chattels should 
not become fixtures when rights of 
innocent purchasers and mortgagees 
are involved.—Metropolitan Life Ins. 
Co. V. Kimball, 94 P.2d 1101, 163 
Or. 31. 

14. Ark.—Stone v. Suckle, 224 S.W. 
735, 145 Ark. 387. 

Cal.—R. Barcroft & Sons Co. v. Cul- 
len, 20 P.2d 665. 217 Cal. 708. 

•Conn.—Lesser v. Bridgeport-City 
Trust Co., 198 A. 252, 124 Conn. 
59, 123 A.L.R. 687. 

Md.—Anderson v. Perpetual Building 
& Loan Ass’n of Granite, Balti- 
more County, 190 A. 747, 172 Md. 
94, 109 A.L.R, 1419—Homeseekers' 
Realty Co. v. Silent Automatic 
Sales Corp„ 163 A. 841, 163 Md. 
541. 

Miss.—Prederick v. Smith, 111 So. 
847, 147 Miss. 437. 

N.Y.—Van Buren v. Gallo, 283 N.Y.S. 

453, 157 Misc. 289. 

R.I.—^Hale v. Rosenblatt, 184 A. 172, 
56 R.L 120, 168. 

Wash.—^Reeder r. Smith, 203 P. 951, 
118 Wash. 506. 


Wis.—Leisle v. Welfare Building & 
Loan Ass'n, 287 N.W. 739, 232 Wis. 
440—Thomsen v. Cullen, 219 N.W. 
439, 196 Wis. 581. 

Bigor of common-law mle as to 
whether article is fixture or chattel 
has not been* relaxed in cases of 
mortgagor and mortgagee and vendor 
and purchaser, as in case of land¬ 
lord and tenant—Consolidated Gas, 
Electric Light & Power Co. of Bal- 
timore v. Ryan, 169 A. 794, 165 Md. 
484. 

Tn mortgages onv and sales of, some 
kinds of mines, factoxies, plants, etc., 
many things are, as between mort¬ 
gagor and mortgagee, considered fix¬ 
tures such as go with plants, which 
originally might not have been so 
treated.—Talbott v. Maryland Silicite 
Co., 125 A. 401, 144 Md. 654. 

15. Md.—Bankers' & Merchants' 
Credit Co. v. Harlem Park B. & L. 
Ass’n, 153 A. 64, 160 Md. 230. 

Ali thixLgs necessary to fnll and 
free enjoyment of fxeehold, and 
which are in any way attached to it, 
are held to be fixtures as between 
vendor and purchaser and mortgagor 
and mortgagee.—Crumbley Grocery 
Co. V. Fergruson, 132 So. 737, 159 
Miss. 861. 

16. Or.—Roseburg Nat. Bank v. 
Camp, 173 P. 313, 89 Or. 67. 

26 C.J. p 720 note 35. 

17. Ark-—Stone v. Suckle, 224 S.W. 
735, 145 Ark. 387. 

As between heir and personal rep- 
resentative see supra § 30. 

18. Or.—Blake-McFall Co. v. Wilson, 
193 P. 902, 98 Or. 62$. 

Between landlord and tenant see su¬ 
pra §§ 33-42. 

18. U.S.—In re Shelar, I>.C.Pa-, 21 
F.2d 136. 

^6 CJ. p 720 note 38. 

20 . U.S.—Petition of Johns-Manville 
Sales Corporation, C.C.A.Mich., 88 
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P.2d 520—Houlton Sav, Bank v. 
American Laundry Machinery Co., 

D. C.Me., 9 F.Supp. 112. 

Ark.—Morgan Utilities v. Kansas 
City Life Ins. Co., 37 S.W.2d 90, 
183 Ark. 492—^Anderson v. Southern 
Realty Co., 4 S.W.2d 27, 176 Ark. 
752—Hali V. Burns, 225 S.W. 227, 
146 Ark. 157. 

Cal.—Southern Pac. Co. v. Riverside 
County, 95 P.2d 688, 35 Cal.App.2d 
380. 

Del.—Atlantic Refining Co. v. Fein- 
berg, 112 A. 685, 1 W.W.Harr. 183. 
Ga.—Burpee v. Athens Production 
Credit Ass’n, 15 S.E.2d 526, 65 Ga. 
App. 102—Currin v. Milhollin, 185 
S.E. 380, 53 Ga,App. 270—Skinner 
v. Stewart Plumbing Co., 155 S.E. 
97, 42 Ga-App. 42—Brooks v. John 
Hancock Mut. Life Ins. Co., 136 S. 

E. 166, 36 Ga.App. 261. 

Idaho.—Beebe v. Pioneer Bank & 
Trust Co., 201 P. 717, 34 Idaho 385. 
Ky.—Young v. Hili, 85 S.W.2d 867, 
260 Ky. 397—Gas & Electric Shop 

V. Corey-Scheffel Lumber Co., 13 S. 

W. 2d 1009, 227 Ky. 657, 62 A.L.R. 
208. 

La.—Scott V. Brennan, 5 La.App. 45, 
modified on other grounds 109 So. 
822, 161 La. 1017, 48 A.L.R, 1143. 
Md.—^W estem Maryland Dairy v, 
Maryland Wrecking & Equipment 
Co., 126 A. 135, 146 Md. 318. 

Mass.—Gar Wood Industries v. Co- 
lonial Homes, 24 N.E.2d 767, 305 
Mass. 41, 126 A.L.R. 591. 

Mich.—Tyler v. Hayward, 209 N.W. 
801, 235 Mich. 674. 

Minn.—St. Paul Trust Co. v. U. S. 
Cereal Co., 206 N.W. 385, 165 Minn. 
252. 

Miss.—Crumbley. Grocery Co. v. Per- 
guson, 132 So. 737, 159 Miss. 861. 
Neb.—^Home Savings & Loan Ass’n 
V. Mount Zion Baptlst Church, 299 
N.W. 287, 139 Neb. 867—Frost v. 
Schinkel, 238 N.W. 659, 121 Neb. 
784, 77 A.LR. 1381. 
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remove, or otherwise dispose of, such chattels with- 
out the consent of the grantee or mortgagee.-^ On 
the other hand, if chattels on the land are not part 
of the realty, they do not, under the law of fixtures, 
pass with the land on a conveyance or mortgage 
thereof.-- 

It is to be recognized that the primary considera- 
tion in determining whether an article on land, an- 
nexed or not annexed, is covered by a conveyance 
or mortgage is one of the intention of the parties, 
as determined by a construction of the language of 
the instrument in question.23 The parties may, as 
between themselves, agree that the chattel shall not 
pass by conveyance or mortgage.^-^ However, the 
right of removal by the grantor pursuant to an 
agreement with the grantee may be lost by failure 
to exercise it within a reasonable time.^^ 

A purchaser at foreclosure sale stands in the 


same position as the original mortgagee as regards 
articles annexed to the land by the mortgagor or 
other owner of the land.-® 

Trade fixtures. Trade fixtures pass with the land 
on a conveyance thereof,^^ and the grantor is with- 
out any right of removal as against the grantee.^S 

Mortgage of leasehold. A mortgage by the ten- 
ant of his leasehold interest covers articles annexed 
to the freehold which he has the right to remove as 
against his landlord.^^ 

§ 45. - Specific Articles and Strxxctures 

Various articles annexed to, or structures erected on, 
land, including machinery, have been regarded as a part 
of the realty under the circumstances of particular cases 
for the purpose of a conveyance or mortgage. 

Various articles annexed to land have been held 
to be a part of the realty for the purpose of a con¬ 
veyance or mortgage,while other articles have 


N.J.—Farmers’ Nat. Bank of Sus- 
sex, N. J., V. Salmon, 178 A. 635, 
118 N.J.Eq. 241. 

Ohio.—Szilagy v. Taylor, 25 N.E.2d 
360, 63 Ohio App. 105. 

Or.—Metropolitan Life Ins. Co. v. 

Kimball, 94 P.2d 1101, 163 Or. 31. 
Pa.—Golle V. Charleroi Savings & 
Trust Co., 20 Wash.Co. 169. 

S.C.—Planters’ Bank v. Lummus Cot- 
ton Gin Co., 128 S.E. 876, 132 S.C. 
16, 41 A.L.R. 592. 

Tex.—Citizens' Nat. Bank of Abilene 
V. Elf Mfg. Co., Com.App., 29 S.W. 
2d 1062, reversing Elk Mfg. Co. 
V. Citizens' Nat. Bank of Abilene, 
Civ.App., 18 S.W.2d 747—Pickrell 
V. Pickrell, Civ.App., 134 S.W.2d 
740. 

Wash.—Reeder v. Smith, 203 P. 951, 
118 Wash. 505- 
26 C.J. p 721 note 40. 

Bffect of statute 

Under Rev.Civ.Code art 508, where 
owner of sugar factory did not ex¬ 
ercise options granted by statute of 
electing to keep machinery installed 
in factory by third persons and pay- 
ing for it, or requiring it to be taken 
away or demolished, title to machin¬ 
ery remained in third persons, and 
hence owner’s sale of factory did not 
transfer title to machinery.—Folse 
V. Loreauville Sugar Factory, La. 
App., 156 So. 667, followed in Build- 
ers' Supply Co. v. Loreauville Sugar 
Factory, La.App., 156 So. 672. 

21. Ga.—Consolidated Warehouse Co. 
V. Smith, 189 S.E. 724, 55 Ga.App. 
216. 

Severance of fixtures see supra § 

21 . 

Mortgagor could uot change dhar. 
acter of propeirty conveyed from real¬ 
ty to personalty to mortgagee’s prej- 
udice.—JCenny v. T. L. Arzt Foundry 
Co., 31 N.E.2d &20, 308 IlLApp. 251. 


Couveyauce by mortgagor 

Mortgagor not having legal title to 
irremovable fixture, but only equi- 
table title, could convey only such 
title.—Morgan Utilities v. Kansas 
City Life Ins. Co., 37 S.W.2d 90, 183 
Ark. 492. 

Waiver by grautee by acceptance of 
deedf etc. 

Acceptance of deed and payment 
of purchase price do not establish 
purchaser’s waiver of right to cabin 
removed from land after vendor con- 
tracted to sell.—Saunders v. Kidman, 
284 P. 997, 75 Utah 303. 

22. U.S.—Hubbard v. Missouri Pac. 
R. Co., D.C.Ark., 288 P. 945. 

23. Ind.—General Parts Corporation 
V. First Trust & Savings Bank, 161 
N.E. 695, 87 Ind.App. 501. 

26 C.J. p 721 note 41. 

Property conveyed by deed general- 
ly see Deeds §§ 100-108. 

Property covered by real estate mort¬ 
gage generally see the C.J.S. title 
Mortgages §§ 181-193, also 41 C.J. 
p 475 note 23 et seq. 

24. Md.—^Western Maryland Dairy v. 
Maryland Wrecking & Equipment 
Co., 126 A. 135, 146 Md. 318. 

Agreement or exception extraneous 
to instrument see infra § 47. 
Exception or reservation in instru¬ 
ment see infra § 46. 

25. Tex.—Clark v. Clark, Civ.App., 
107 S.W.2d 421. 

26. N.T.—Craine Silo Co. v. Alden 
State Bank, 218 N.Y.S. 143, 218 
App.Div. 263—Preferred Mut. Fire 
Ins. Co. of Chenango County v. 
Wager, 252 N.T.S. 56, 140 Misc. 
909. 

26 C.J. p 721 note 47. 

27. Ga,—Currin v. Milhollin, 185 S. 
E. 380, 53 Ga.App. 270, 

26 C.J, p 721 note 48. 
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Trade fixtures as between landlord 
and tenant see supra § 38. 

28. Ga.—Consolidated Warehouse Co. 
V. Smith, 189 S.E. 724, 55 Ga.App. 
216. 

26 C.J. p 721 note 48. 

29. Mont.—Standard Oil Co. of Cal- 
ifornia v. Idaho Community Oil 
Co., 37 P.2d 660, 662, 98 Mont. 131, 
citing Corpus Juris. 

26 C.J. p 721 note 49. 

Fixtures as between landlord and 
tenant see supra §§ 33-41. 

30. Del.—Taylor v. Plunkett, 56 A. 
384, 20 Del. 467. 

25 C.J. p 726 note 83 [a]. 

Specific articles as realty or per- 
sonalty when tested with respect 
to their character see supra § 11. 
Specific articles and structures an¬ 
nexed or erected after sale, con¬ 
veyance, or mortgage see infra § 
49. 

Eeld part of realty 

(1) Crude oil in tank, rope, and 
dummy engine were “fixtures” of 
sugar house.—Brauds' Sugars v. Wil¬ 
liams Richardson Co., 132 So. 670, 
15 La.App. 616. 

(2) Plagpole.—Hali v. Dare, 266 P. 
162, 147 Wash. 264—Hali v. Dare, 25^ 
P. 926, 142 Wash. 222, 50 A.L.R. 635, 

(3) In-a-door beds, linoleums, win- 
dow shades, and curtain rods in efii- 
ciency apartments.—Doli v. Guthrie,. 
24 S.W.2d 947, 233 Ky. 77. 

(4) Wall beds in hotel.—City Nat, 
Bank of Duluth v. Cascade Apart- 
ment Co., 229 N.W. 349, 179 Minn. 362. 

(5) Scales and gasoline pumps.— 
Tyler v. Hayward, 209 N.W. 801, 236 
Mich. 674. 

(6) WindmilL—Logan v. Greer, 136 
S.E, 165, 36 Ga.App. 200. 
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been held not to be a part of the realty.'^^ 

Motive power, Articles furnishing the motive 
power of a factory or machine shop, etc., such as 
engines and boilers,22 and water wheels, with the 
attachments thereto,33 have been regarded as part 
of the realty, so as to be covered by a conveyance 
or mortgage thereof, although occasionally engines 
and boilers have been held to be personalty.34 


§ 45 

Shafting, helting, and gearing connecting ma- 
chinery with the motive power have usually been 
held to be part of the realty.*^ 

Other machinery and apparatus, distinet from 
that furnishing or transmitting motive power, have 
perhaps, in the majority of cases, been regarded as 
a part of the realty for the purpose of a convey¬ 
ance or mortgage,^ s although there are also deci- 


<7) other instances see 25 C.J. p 
726 note 83 [a]. 

Articles In theater 

(1) Seats, electric fans, picture ma¬ 
chine, pipe organ, and drop curtain, 
attached to theater, were “fixtures.”— 
Alwes V. Richheimer, 47 S.W,2d 1084, 
185 Ark. 535. 

(2) Theater curtains and scenery 
were part of realty. Filley v. Chris- 
topher. 80 P. 834, 39 Wash. 22, 109 
Am.S.R. 853. 

(3) Real estate mortgagee was en- 
titled to chairs attached by screws 
to floor of theater building situated 
on realty covered by mortgage, as 
against holder of subsequently exe- 
cuted chattel- mortgage on chairs, 
notwithstanding part of consideration 
of debt secured by chattel mortgage 
was used in payment of balance due 
on debt secured by conditional sales 
contract of chairs, since there was 
no subrogation of holder of chattel 
mortgage to lien of conditional sell- 
er.—Kapsemalis v. Douglas, 61 P.2d 
211, 177 Okl. 522. 

Bailroad rails and switches, spUced 
down as they must be in railroad 
building, are attached to the soil, and, 
under Puerto Rico Civ.Code § 335, be- 
come a part of the realty, and sub- 
ject to any mortgage, which may 
cover the realty.—Lee v. Koppel In- 
dustrial Car & Equipment Co., C.C. 
A,Puerto Rico, 295 F. 23, certiorari 
denied Koppel Industrial Car & 
Equipment Co. v. Lee, 44 S.Ct. 459, 
265 U.S. 584, 68 L.Ed. 1191. 

31, Held not part of realty 

(1) Bowling alleys.—Bank of Shel- 
byville v. Hartford, 104 S.W.2d 217, 
268 Ky. 135. 

(2) Breakfast sets.—Tudor Arms v. 
McKendall Land Co., 6 A.2d 735, 63 
R.L 52. 

(3) Furniture, household furnish- 
ings, tableware, and the like used in 
hotel.—Klaus v. Majestic Apartment 
House Co., 95 A. 451, 250 Pa. 194. 

(4) Post office furniture and fix- 
tures.—Evans Mercantile Co. v. Low- 
ry, 271 P. 934, 47 Idaho 10. 

(5) Roll about beds in apartment 
house.—^Dunn v. Assets Realization 
Co., 16 P.2d 370, 141 Or. 298, rehear- 
ing denied 17 P.2d 1118, 141 Or. 298. 

(6> As between mortgagor and 
creditors other than bond holders 
uhider flrst mortgage on ice piant, 


horses, wagons, motor vehicles, office 
furniture, typewriters, adding ma- 
chines, and other movable personal 
property, including portable ice stor- 
age houses, were “chattels” and not 
“fixtures” covered by real estate 
mortgage.—Detroit Trust Co. v. De- 
troit City Service Co., 247 N.W. 76, 
262 Mich. 14. 

(7) Other instances see 26 C.J. P 
726 note 84 [a]. 

32. Ga.—Blain v. Corbin, 180 S.E. 
854, 855, 51 GaApp. 472, citing 
Corpus Juris. 

26 C.J. p 722 note 51. 

Motive power to pump well water 
A motive-power pump and engine 
used for pumping water out of an 
artesian well, and the pipes and 
other accessories connected there- 
with, installed on premises for the 
purpose of furnishing water, are or- 
dinarily considered a part of the real¬ 
ty.—Blain v. Corbin, 180 S.E. 854, 
51 Ga.App. 472. 

33. N.J.—Keeler v. Keeler, 31 N.J. 
Eq. 181. 

Vt.—Davenport v. Shants, 43 Vt 546. 

34. N.J.—Early v. Burtis, 4 A. 765. 
40 N.J.Eq. 501. 

26 C.J. p 722 note 53. 

35. Ga—Brooks v. John Hancock 
Mut. Life Ins. Co., 136 S.E. 166, 
36 GaApp. 261. 

26 C.J. p 722 note 54. 

36. U.S.—^Kennedy v. Crumlish, C.C. 
A.Pa, 85 F.2d 665. 

Md.—Anderson v. Perpetual Building 
& Loan Ass’n of Granite, Baltimore 
County, 190 A. 747, 172 Md. 94, 
109 A.L,R. 1419. 

N.T.—Curry v. Geier ConsL Co., 234 
N.Y.S. 59, 225 App.Div. 498. 

Pa—First Nat. Bank v. Ser-Vus C. 
& D. Co., 85 Pittsb.Leg.J. 749—Star 
Equipment Corporation v. Rice, 5 
Fay.L-J. 19. 

26 C.J. p 722 note 55 [a]. 

Machiuery ueed not be specifically 
mortgaged to be covered by lien of 
mortgage on industrial piant.—Com- 
monwealth Trust Co. of Pittsburgh 
V. Harkins, 167 A. 278, 312 Pa 402. 

Fact that some of machinery was 
detachably connected with engines 
and that parts were detachable from 
each other was not determinative 
of issue whether machinery consti- 
tuted part of realty.—Willis v. Beel- 
er, C.C.A.Ohio, 90 F.2d 538, certiorari 

987 


denied 58 S.Ct. 38. 302 U.S. 717, 
82 L.Ed. 554—Schumacher v. Beeler, 
C.C.A.Ohio, 90 P.2d 538, certiorari de¬ 
nied 58 S.Ct. 38, 302 U.S. 717, 82 L- 
Ed. 554. 

Fact that machinery in mortgaged 
piant was covered by unexpired pat- 
ents, and, therefore, could not be 
used does not affect lien of mortgage 
thereon.—Commonwealth Trust Co. 
of Pittsburgh v. Harkins, 167 A- 278, 
312 Pa 402. 

Held part of realty 

(1) Machinery and appliances in 
machine shop or foundry. 

111.—Kenny v. T. L. Arzt Foundry 
Co., 31 N.E.2d 620. 308 IIl.App. 
251—Joyner v. Mitchell, 267 IU- 
App. 427. 

Wis.—Thomson v. Cullen, 219 N.W. 

439, 196 Wis. 581. 

26 C.J- p 722 note 55 [a] (11). 

(2) Machinery for manufacturing 
ice. 

U.S.—Triumph Electric Co. v. Patter- 
son, Ark., 211 P. 244, 127 C.C.A. 
612, affirming, D.C., In re W. O. 
Craig Mfg. Co., 201 F. 548. 

Mich.—Detroit Trust Co. v. Detroit 
City Service Co.. 247 N.W. 76, 262 
Mich. 14. 

(3) Machines of printing machin¬ 
ery raanufacturer.—Commonwealth 
Trust Co. of Pittsburgh v. Harkins, 
167 A. 278, 312 Pa 402. 

(4) Machinery in asphalt piant, in¬ 
cluding forge, lathe, and bag cleaner. 
—Petition of Johns-Manville Sales 
Corporation, C.C.A.Mich., 88 F.2d 520. 

(5) Machinery and appliances in 
packing piant.—Manufacturers Bank 
& Trust Co. of St. Louis v. Lauchli, 
C.C.A.Mo., 118 P.2d 607. 

(6) Machinery for operating cream- 
ery.—Farraers’ Nat. Bank of Sussex, 
N. J„ V. Salmon, 178 A. 635, 118 N. 
J.Eq. 241. 

(7) Machinery and apparatus in 
canning factory. 

U.S.—^Whitaker-Glessner Co. v. Ohio 
Savings Bank & Trust Co., C.C.A. 
Ohio, 22 F.2d 773. 

Md.—Dudley v. Hurst, 8 A. 901, 67 
Md. 44, 1 Am.S.R. 368. 

(8) Machines used in soft drink 
manufacturing and bottling piant.— 
McCorkle v. Robbins, 267 N.W. 295, 
222 Wis. 12. 

(9) Machinery, ovens, and equip¬ 
ment in bakery.—J. H. Day Cc. v. 
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sions in which machinery and apparatus of various 
kinds have been held to be personalty, by reason 
of the mode of annexation and the character and 
use of the articles.^^ 

Machinery and appliances on farms or planta- 
tions have not infrequently been held to be part of 


the realty for the purpose of a conveyance or mort- 

gage.38 

Buildings and other structures have usually been 
regarded as part of the realty and so covered by a 
conveyance or mortgage thereon,39 although under 
particular circumstances they may constitute per- 


Fublic Sav. Ins. Co. of America, 151 
N.E. 361, 85 Ind.App. 78. 

(10) Mining machinery and equip- 
ment—Strong v. Sunset Copper Co„ 
114 P.2d 526, 9 Wash.2d 214, 135 
A.L.R. 423—Reeder v. Smith, 203 P. 
951, 118 Wash. 505—26 CJ. p 722 note 
55 [a] (17), (18). 

(11) Oil and gas well equipment.— 
Young V. Hili, 85 aW.2d 867, 260 
Ky. 397. 

(12) Refrigerating piant for stor- 
age of furs connected with freehold 
by brine pipes and brackets.—Daw- 
son V. Scruggs-Vandervoort Barney 
Realty Co., 268 P. 584, 84 Colo. 152. 

(13) Other instances see 26 C.J. p 

722 note 55 £a]. 

Woodworking macliiiiery 

(1) Woodworking machinery is a 
part of the realty.—Bemis v. First 
Nat. Bank, 40 S.W. 127, 63 Ark. 625 
—26 C.J. p 722 note 55 [a] (2). 

(2) However, wood working ma- 
chines have also been held to be per¬ 
sonalty.—In re Walker Bin Co., D.C. 
N.Y., 9 P.Supp. 367. 

26 C.J. p 722 note 55 [a] (2) contra 
cases. 

37. Mich.—0'Dell v. Day, 166 N.W. 
872, 200 Mich. 259. 

26 C.J. p 723 note 56 [a]. 

Seld not part of realty 

(1) Electric traveling erane.—Con¬ 
solidated Gas, Electric Light & Pow¬ 
er Co. of Baltimore v. Ryan, 169 A, 
794, 165 Md. 484. 

(2) Laundry machinery in hotel.— 
Houlton Sav. Bank v. American 
Laundry Machinery Co., D.C.Me., 9 F. 
Supp. 112. 

(3) Winch and hoist tower with 
motor which was intended only for 
temporary construction work.—Man- 
ufacturers Bank & Trust Co. of St. 
Louis V. Lauchli, C.C.A.Mo., 118 F. 
2d 607. 

(4) Other instances see 26 C.J. p 

723 note 56 [a]. 

38. Seld part of realty 

(1) Corn mill.—Jenkins v. Floyd, 
154 S.E. 733, 199 N.C. 470, 70 A.L.R. 
1125. 

(2) Cornerib built on skids.—Cor¬ 
neli College V. Crain, 235 N.W. 731, 
211 lowa 1343. 

(3) Granary on skids.—Corneli 

College V. Crain, supra. 

(4) Heavy oil-burning engine in gin 
house of plantation set on concrete 
base with bolts imbedded and ta^nk 
buried in grbund.—^Morgan Utilities 


V. Kansas City Life Ins. Co., 37 S.W. 
2d 90, 183 Ark. 492. 

(5) Machinery incased in brick and 
gin attached to silis of building.— 
Brooks V. John Hancock Mut. Life 
Ins. Co., 136 S.E. 166, 36 Ga.App. 261. 

(6) Hoghouse constructed on skids. 
—Corneli College v. Crain, supra. 

(7) Sawmill.—Southern Cotton Oil 
Co. V. Lowery, 163 So. 629, 231 Ala. 
119. 

(8) Other instances see 26 C.J. p 
724 note 57 [a]. 

Cotton gins 

(1) Held part of realty. 

Ala.—Southern Cotton Oil Co. v. 
Lowery, supra. 

Miss.—Love v. Union Cent. Life Ins. 

Co., 150 So, 794, 168 Miss. 408. 
N.C.—Jenkins v. Floyd, 154 S.E. 733, 
199 N.C. 470, 70 A.L.R. 1125. 

26 C.J. p 724 note 57 [a] (1). 

(2) Held not part of realty. 

Ala.—Hancock v. Jordan, 7 Ala. 448, 
42 Am.D. 600. 

Ga.—Smith v. Odom, 63 Ga. 499. 

Tex.—Cole v. Roach, 37 Tex. 413. 

28 C.J. p 707 note 17 [a]. 

(3) Burr extractors placed in cot¬ 
ton gins held fixtures.—Citizens' Nat. 
Bank of Abilene v. Elk Mfg. Co., Tex. 
Com.App., 29 S-W.2d 1062, reversing 
Elk Mfg. Co. V. Citizens’ Nat. Bank 
of Abilene, Civ.App., 18 S.W.2d 747. 
Electric lighting piant 

(1) Held part of realty.—Freder- 
ick V. Smith, 111 So. 847, 147 Miss- 
437. 

(2) Held not part of realty.—^Equi- 
table Life Assur. Soc. of U. S. v. 
Chapman, 282 N.W. 355, 226 lowa 988. 

Fumps 

(1) Fi ve and six inch centrifugal 
pumps, annexed to land, and a ten 
horsepower electric motor as a part 
of the pumping system, which was 
sometimes detached from one pump 
and moved to, and connected with, 
another part of the system, but 
which was never disconnected or re- 
moved from the land, which pumps 
and motor were essential to the ir¬ 
riga tion and drainage of the land, 
were fixtures.—First State & Savings 
Bank v. Oliver, 198 P. 920, 101 Or. 
42. 

(2) Where intention of owners to 
make centrifugal pumps a permanent 
part of irrigation system on ranch 
was disclosed by manner of installa- 
tion of the pumps which were placed 
on concrete foundations, and were in- 
closed in specially constructed pump 
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houses, and the pumps became an 
integral part of an interconnected 
irrigation system without which the 
ranch could not be operated, the 
pumps were "'fixtures" and were cov¬ 
ered by mortgage on the realty, and 
the fact that pumps were removed on 
one occasion for purpose of being 
overhauled and then put back in 
place did not establish an intention 
that installation of the pumps was 
not to be permanent.—Bell v. Bank 
of Ferris, 125 P.2d 829, 52 Cal.App. 
2d 66. 

39. Neb.—Home Savings & Loan 
Ass'n v. Mount Zion Baptist 
Church, 299 N.W. 287, 139 Neb 
867. 

Pa—Sachem Petroleum Co. v. Fox, 
58 Montg.Co. 57. 

26 C.J. p 724 note 58. 

Particular bxiildings 

(1) House and garage on lot, oo 
cupied by husband and wife.—Glas- 
gow V. John Hancock Mut. Life Ins. 
Co., Civ.App., 117 S.W.2d 888, affirmed 
John Hancock Mut. Life Ins. Co. v. 
Glasgow, 141 S.W.2d 942, 136 Tex. 
470. 

(2) Service stations standing on 
lands leased for term of years.— 
Standard Oil Co. of California v. 
Idaho Community Oil Co., 37 P.2d 
660, 98 Mont. 131. 

Asphalt piant, including smoke- 
stack sixty-three feet high, two large 
horizontal oil tanks mounted on 
concrete foundations extending below 
frost line and connected with rest of 
piant by pipe lines in concrete ducta 
two and a half feet below ground 
surface, and other equipment sup- 
ported by concrete foundations, so 
that removal of concrete pillars, 
foundation, driveways, and sidings 
would damage land itself, as would 
also removal of building, constituted 
“real property," covered by realty 
mortgage.—Petition of Johns-Man- 
ville Sales Corporation, C.C.A.Mich., 
88 P.2d 520. 

Building on plexs 

(1) As between mortgagor and 
mortgagee under real estate mort¬ 
gage, buildings supported by piers 
and posts were fixtures.—Schmidt v. 
Carrol, 231 N.W. 181, 201 Wis. 631. 

(2) Dance hall constructed by 
mortgagor on piers on farm became a 
fixture.—^Van Buren v. Gallo, 283 N.Y. 
S. 463, 157 Misc. 289- 

Part of building on axLother’8 land 
Where part of the mortgagor^s 
house was built on another persohs 
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sonalty.^® 

Fentes have been regarded as part of the realty 
for the purpose of a conveyance or mortgage.^^ 

Water pipes, cisferns, and attachments have usu- 
ally been held to be part of the realty for the pur¬ 
pose of a conveyance or mortgage.'*^ 

Steam heating apparatus in a building has been 
held to be part of the realty for the purpose of a 
conveyance or mortgage.-^s 

Hoi water heating apparatus for heating a build¬ 
ing by hot water has been regarded as realty for 
the purpose of a conveyance or mortgage.^^ 

Furnaces and stoves. Furnaces have usually been 
regarded as part of the realty,occasionally 
they have been regarded as personalty, particularly 
when portable in character."^® Stoves have usually 
been regarded as personalty.-^As regards both 
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furnaces and stoves the intention with which the 
annexation was apparently made has been regard¬ 
ed as controlling in this connection.^^ 

Cooking stoves and ranges,^^ including gas rang- 
es,5® have occasionally been regarded as part of 
the realty, although it has also been held that gas 
ranges are not a part of the realty.^^ 

Gas and elcctric appliances, Gas pipes,® 2 gas 
logs,®3 and gas generators have been regarded as 
part of the realty, and the same view has been tak- 
en as to dynamos for generating electricity,^® and 
as to switchboards and electric wiring.®^ Gas 
and electric lighting fixtures, such as chandeliers, 
brackets, and bumers, have more usually been re¬ 
garded as personalty and so not included in a con¬ 
veyance or mortgage of the land,®^ but there are 
decisions to the contrary, occasionally, but not al- 
ways, based on the permanent character of the an- 


land, such part became attached to 
such personas land, and was not in¬ 
cluded in the mortgage.—Collins v. 
Michigan Commercial Underwriters, 
6 Tenn.App. 528. 

40. Cal.—Peniiybecker v. McDougal, 
48 Cal. 160. 

:Gtimber camp which was moved 
onto a wood lot in three sections on 
skids, such three sections never be- 
ing United, and no foundation ever 
being placed, they resting on spruce 
poles placed under them, at the 
time they were moved did not be- 
come a fixture, but remained the 
I)ersonal property of the owner.— 
Lyman v. Leighton, 112 A. 3S1, 80 N. 
H. 12. 

Sand and gravel wasMng piant 
which could be dismantled and taken 
down in sections was not part of 
realty and was not covered by realty 
mortgage.—McDonald v. H. B. Mc¬ 
Donald Const. Co., 175 A. 87, 117 N. 
J.Eq. 181. 

41. Neb.—Bankers Life Ins, Co. v, 
Ohrt, 270 N.W. 497, 131 Neb. 858. 

26 C.J. p 724 note 69. 

42. Held part of realty 

(1) Bath tubs.—Prederick v. Smith, 
111 So. 847, 147 Miss. 437—26 C.J. p 
724 note 60 [a] (3). 

(2) Kitchen sink.—Frederick v. 
Smith, 111 So. 847, 147 Miss. 437. 

(3) Pump for supplying water.— 
Blain v. Corbin, 180 S.E. 854, 51 Ga. 
App. 472—26 C.J. p 724 note 60 [a] 
( 6 ). 

(4) Other instances see 20 C.J. p 
724 note 60 [a]. 

Fipe line 

Where a pipe line was used to 
carry Water from a point of diversioh 
on one mining claim to another min- 
ing claim, it was not a “fixture" 
within Civ.Code S 1013, with respect 


[ to the mining claim on which the 
line originated where the diversion 
loccurred.—Mei rose v. Cooley, 196 P. 
j 105, 50 Cal.App. 768. 

I Water heater 

A water heater which was part of 
hot water system for building is an 
immovable within Civ.Code art 467, 
as amended by Act 1912 No. 51, not- 
withstanding water heaters are not 
expressly named therein.—Scott v. 
Brennan, 109 So. 822, 161 La. 1017, 48 
A.L.R. 1143, modifying 5 La.App. 
45—Scott V. Brennan, 3 La-App. 452. 

43. Minn.—Pond & Hasey Co. v. 
0'Connor, 73 N.W. 159, 248,. 70 
Minn. 266. 

26 C.J.' p 724 note 61. 

44. Me.—Young v. Hatch, 59 A. 950. 
99 Me. 466, 2 Ann.Cas. 374. 

26 ax p 724 note 62. 

45. Ga.—Burpee v, Athens Produc- 
tion Credit Ass’n, 15 S.E.2d 526, 
65 Ga.App. 102. 

Neb.—Bankers Life Ins. Co. v. Ohrt, 
270 N.W. 497, 131 Neb. 858. 

Wyo.—Holland Purnace Co. v. Bird, 
21 P.2d 825. 45 Wyo. 471. 

26 C.J. p 724 note 63. 

46. N.J.—Rahway Sav, Inst. v. Irv- 
ing St. Baptist Church, 36 N.J.Eq. 
61. 

26 C.J. p 724 note 64. 

Gas bumer installed on basement 
fLoor on approval, for heating, at¬ 
tached by coupling to gas pipe ex- 
tending from furnace, and removed 
without injuring freehold. continued 
personalty, not subject to personal 
property law or lien of mortgage-— 
Delaware Hili Bevelopment Co. v, 
Delaware BIdg. Corporation, 244 N. 
Y.S. 324, 137 Misc. 672. 

47* Pa.—Harmony Bldg. Ass’n v. 

Berger, 99 Pa- 32<K 
26 C.J. p 725 note 65, 

989 


48. N.J.—Erdman v. Moore, 33 A.^ 
958, 58 N.J.Law 445. 

26 C.J. p 725 note 66. 

49, Minn.—City Nat Bank of Du- 
luth v. Cascade Apartment Co., 229 
N.W. 349, 179 Minn. 362. 

N.J.—Erdman v. Moore, 33 A. 958, 58 
N.J.Law 455. 

26 C.J. p 725 note 68. 

Xn apartnijent honse 
R.I.—Tudor Arms v. McKendall Land 
Co., 6 A.2d 735, 63 R.I. 52. 

51, N.Y.—Delaware Hili Develop- 
ment Co. v. Delaware Bldg. Corpo¬ 
ration, 244 N.Y.S. 324, 137 Misc. 
672—Bibeault v. Hefgold Realty 
Corpomtion, 21 N.Y.S.2d 970, af- 
firmed 295 N.Y.S. 125, 250 App.Div. 
761, reargument denied 296 N.Y.S. 
827, 250 App.Div. 857. 

26 C.J. p 725 note 69. 

52* N.Y.—Smyth v. Sturges, 15 N. 

E. 544, 108 N.Y. 495. 

26 C.J. p 725 note 70. 

53, N.J.—Cunningham V. Seaboard 
Realty Co., 58 A. 819, 67 N.J.Eq. 
210 . 

54, N.J.—^Keeler v. Keeler, 31 N.J. 
Eq. 181. 

1 55. Wis.—Gunderson v. SwarthouL 
! 80 N.W. 465, 104 Wis. 186, 76 Am. 

I S.R. 860. 

I 26 C.J. p 725 note 73. 

56. Wash.—Pilley v. Christopher, 80 
; P. 834, 39 Wash. 22. 109 Am.S.R. 
853. 

26 C.J. p 725 note 74. 

1 57, Ariz.—Fechet v. Drake, 12 P, 

: 694, 2 Ariz. 239. 

i N.J.—Prudential Ins, Co. v. Guild, 
Ch., 64 A. 694, 

|58. N.Y.—^Blumberg v. 4602 Four- 
teenth Ave. Corporation, 248 N.Y.S. 
751, 232 App.Div. 844, affinned 251 
I N.Y.S. 882, 233 App.Div. 866. 
t 26 C.J. p 725 note 76. 
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nexation.^^ 

Electric fans and electrical refrigerators 
have been held to be fixtures. 

Mirrors have, according to the mode of annexa- 
tion, been treated as a part of the realty 62 or as 

personalty.63 

Trees and planis in a nursery have been regard- 
ed as part of the realty, so as to pass by a deed or 
a mortgage thereof.®^ 

Sfore counters, shelving, show cases, racks, and 
the like, have been regarded as part of the realty 
for the purpose of a conveyance or mortgage.65 

§ 46. - Langixage of Particular Instru- 

ment 

The language of the particular conveyance or mort¬ 
gage may determine whether an article or structure on 
land passes to the grantee or mortgagee or is reserved to 
the grantor or mortgagor. 

The question whether an article or structure on 
land is within the operation of a conveyance or 
mortgage being primarily one of the intention of 
the parties to the instrument, see supra § 44, that is, 


of the construction of the language thereof, the spe- 
cific terms of description may determine whether 
the particular articles are embraced therein, irre- 
spective of the character’ of such articles as part 
of the realty or as personalty.66 

Conveyance of factory by name. A conveyance 
or mortgage of a mill or manufacturing establish- 
ment by a general name, or terms of description 
commonly understood to embrace ali its essential 
parts, passes the machinery belonging thereto, 
whether annexed to the freehold or not.67 

Conveyance of ''fixturesf’ The term ‘‘fixtures,” 
when used in a conveyance, is construed, it seems, 
as meaning articles annexed to the realty,68 unless 
it appears to have been intended by the parties to 
have some other meaning.68 

Exception or rescrvat.ion in instnmient. An ex- 
press exception or reservation in the instrument of 
an article which would otherwise, by reason of its 
annexation to the realty, pass as part thereof, is 
effective to exclude it from the operation of the in¬ 
strument 6 


59. ' N.J.—Security Tnist Co. v. 

Temple Co., 58 A. 865, 67 N.J.Eq. 
514. 

26 C.J. p 725 note 77. 

60. Ark.—Stone v. Suckle, 224 S.W. 
735, 145 Ark. 387. 

Xnstalled. in liotel 

Ark.—Stone v. Suckle, supra. 

26 C.J. p 725 note 78 [a]. 

Installed in tlieater 
Ark.—Alwes v. Richheimer, 47 S.W. 
2d 1084, 185 Ark. 535. 

61. Installed Tby owner in apart- 
ment Thuilding" 

Mo.—Glueck & Co. v. Powell, 61 S. 
W.2d 406, 227 Mo.App. 1226. 

€2. N.T.—Ward v. Kilpatrick, 85 N. 

T. 413, 39 Am.H. 674. 

26 C.J. p 725 note 79 [a]. 

63. N.J. — Cranston v. Beck, 56 A. 

121, 70 N.J.Law 145. 

26 C.J. p 725 note 80 [a]. 

'64. Colo.—Dubois v. Bowles, 69 P. 

1067, 30 Colo. 44. 

26 C.J. p 725 note 81. 

65. Miss.—Crumbley Grocery Co. v. 
Fer^son, 132 So. 737, 159 Miss. 
861. 

26 C.J. p 725 note 82. 

66. Ind.—General Parts Corporation 
v. First Trust & Savingrs Bank, 161 
N.E. 695, 87 Ind.App. 501. 

Property conveyed by deed gener- 
ally see Deeds §§ 100-108. 

Property covered by real estate 
mortgage generally see the C«r.S. 
title Mortgages 5§ 181-193, al30 41 
C.J. p 476 note 23 et soq. 


"‘Improvements” 

(1) “Improvements,*’ in trust deed 
of certain land with all improve¬ 
ments thereon, did not include elec- 
tric light fixtures.—R. Williams & 
Co. V. Farm & Home Savings & Loan 
Ass^n, 272 S.W. 1006, 217 Mo.App. 
554. 

(2) Improvements covered by a 
mortgage on land, with all the build- 
ings and improvements thereon, did 
not include heavy ornamental vases 
standing in the garden of the house 
on the premises, but not in any way 
fastened to the soil, or a stepping 
stone on the sidewalk in front of 
said premises.—Pfluger v. Carmi- 
chael, 66 N.Y.S. 417, 418, 54 App.Div. 
153. 

“Machinery, tools, and apparatus” 
Polishing brushes used in manu¬ 
facturing automobiles purchased aft- 
er sale of piant hy mortgagor were 
not within real estate mortgage cov- 
ering ‘'machinery, tools, and ap¬ 
paratus.”—General Parts Corporation 
V. First Trust & Savings Bank, 161 
N.E. 695, 87 Ind.App. 501. 

67. Mich.—Dehring v. Beck, 110 N. 

W. 56, 146 Mich. 706. 

26 C.J. p 727 note 87. 

6S, lowa.—Pickerell v. Carson, 8 
lowa 544. 

26 C.J. p 727 note 88. 

69. Tex.—Copp V. Swift, Civ.App., 26 
S.W. 438. 

26 C.J. p 727 note 89. 

70. Ga.—Consolidated Warehouse 

Co. V. Smith, 189 S.E. 724, 55 Ga. 
App. 216. 


Or.—^Kennedy v. City of Hood River, 
259 P. 911, 122 Or. 531. 

26 C.J. p 727 note 90, p 733 note 39 
[c]. 

Severance by exception or reserva¬ 
tion in instrument see supra § 21. 

Steam heating system as “eqnip- 
ment” reserved 

Where the sale contract reserved 
to the vendor the right to remove 
“the balance of the machinery, belt- 
ing, shafting, and equipment in said 
mill,” the steam heating system was 
not part of the “equipment” which 
the vendor was authorized to remove. 
—^Kent Storage Co. v. Grand Rapids 
Lumber Co., 214 N.W. 111, 239 Mich. 
161. 

Removal hy porchaser of fixtures 

Vendee, receiving deed while a 
purchaser of fixtures was in posses- 
sion, removing them took with notice 
of such purchaser’s rights and sub- 
ject thereto, especially where vendor 
reserved right to remove fixtures, 
and vendee had extended time for re- 
moval, and permitted the work to 
continue after expiration of the ex- 
tension.—^Western Maryland Dairy v. 
Maryland Wrecking & Equipment Co., 
126 A. 135, 146 Md. 318. 

Quitclaim deed 

Whether sprinkler system, In¬ 
stalled on property conveyed by quit¬ 
claim deed of realty only, was per- 
sonal property or became real prop¬ 
erty by being aifixed to realty, was 
immaterial in action against grantor, 
for conversion thereof, where plain- 
tiffi retained all rights which h^ hftfi 
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§ 47. - Extraneous Agreement or Excep- 

tion 

Articles annexed to the land may be reserved by a 
g;'antor or mortgagor by an agreement with the grantee 
cr mortgagee extraneous to the conveyance or mortgage. 

An extraneous agreement that certain articles, al- 
though annexed, shall not pass thereby has been 
given effect regardless of the fact that the agree¬ 
ment is in no way referred to in the mortgage in- 
strument or conveyance.Even an oral excep- 
tion or reservation of fixtures on the premises has 
been held effective to withdraw them from the op- 
eration of the instrument,^^ although there are cas¬ 
es to the effect that an oral exception or reserva¬ 
tion of fixtures is a nullity.'^^ 

§ 48 . - Contemporaneous Chattel Mort¬ 

gage or Bili of Sale 

The execution of a chattel mortgage on articles an¬ 
nexed to the realty concurrently with the making of the 
real estate mortgage is some evidence that the parties 
intended that the articles included in the chattel mort¬ 
gage should not be embraced within the mortgage on 
the land. 

That a chattel mortgage was also given on the 
article annexed does not show, conclusively at least, 
that the article is not to be regarded as part of the 
realty for the purpose of a mortgage on the lat- 
ter, it being recognized that this may be merely a 


§ 49 

measure of precaution,'^^ although this circumstance 
has been referred to as evidence that the article 
included in the chattel mortgage was not intended 
to be covered by the mortgage on the realty. 

That a separate bili of sale of articles annexed 
was executed at the time of a conveyance of the 
realty has occasionally been regarded as not affect- 
ing the vendoffs right to claim such articles as cov¬ 
ered by a purchase-money mortgage on the realty,^^ 
although in other decisions a contrary view has ap- 
parently been asserted.^”^ 

§ 49. - Annexation after Sale, Convey¬ 

ance, or Mortgage 
a. In general 

b- Annexation by purchaser under land 
contract 

c. Annexation after mortgage 

a. In General 

In the absence of an agreement, articles annexed to, 
or structures erected on, land after a conveyance become 
part of the realty. 

Articles annexed to, or structures erected on, 
land after a conveyance thereof become part of the 
realty,but the right of removal may exist in fa¬ 
vor of the grantee by reason of an agreement with 
the grantor.<9 


in personal property before execu¬ 
tion of deed.—Phillips v. Bank of 
America Nat. Trust & Savings Ass’n, 
40 P.2d 316, 3 Cal.App.2d 557. 

71. Ga.—Consolidated Warehouse 
Co. V. Smith, 189 S.E. 724, 55 Ga. 
App. 216. 

Okl.—Hali V. Woody, 69 P.2d 379, 
381, ISO Okl. 370, quoting Corpus 
Juris. 

26 C.J. p 727 note 91, 

Combined femce and signTboard 
Where plaintiff and defendant, as 
joint owners of land, permitted the 
erection of a combined fenee and 
signboard, with right of removal, 
aird defendant exchanged his interest 
in the land for plaintiff’s interest 
in the Corporation which erected the 
sign, the fact of defendant's convey¬ 
ance of his interest to plaintiff did 
not affect the right of removal of 
the board, plaintiff not being in the 
position of an innocent purchaser, 
without knowledge of the circum- 
stances under which the structure 
was erected.—Breyfogle v. Tighe, 208 
P. 1008, 58 Cal.App. 301. 

72. Ind.—Pea v. Pea, 35 Ind. 387— 
Prederick v. Devol, 15 Ind. 357. 

26 C.J. p 727 note 92. 

Oral reservation of fixtures as within 
statute of frauds see the C.J.S. 
title Frauds, Statute of § 106, also 
27 C.J. p 211 note 10. 


AnnouiLcemeiLt at administratores sale 
Where administrators, at the time 
of the sale of intestate’s farm, an- 
nounced in the presence and hearing 
of the purchaser that certain scales 
were not being offered for sale with 
the land, and that they could be pur- 
cheised by separate contract, and 
where purchaser bought the land 
with full knowledge of the fact that 
the scales had been treated as per¬ 
sonal property, and so treated the 
scales himself after his purchase 
of the land, he could not thereafter 
claim the scales as a part of the 
land.—MeCarty v. Twibell, 131 N.B. 
826, 76 Ind.App. 454. 

73. Tex.—Citizens’ Nat. Bank of 
Abiiene v. Elk Mfg. Co., Com.App., 
29 S.W.2d 1062, reversing, Elk Mfg. 
Co. V. Citizens' Nat. Bank of Abi¬ 
iene, Civ-App., 18 S.W.2d 747— 
Clark V. Clark, Civ.App., 107 S.W. 
2d 421. 

26 C.J. p 728 note 93. 

74. U.S.—In re Danville Hotel Co., 
D.C.Ill., 33 F.2d 162, affirmed in 
part and reversed in part on other 
grounds, C.C.A., 38 F.2d: 10. 

Mich.—Studley v. Ann Arbor Sav. 

Bank, 70 N.W*. 426, 112 Mich. 181. 
26 C.J. p 728 note 94. 

Severance by separate sale or mort¬ 
gage of articles see supra 5 21. 

75. Mich-—^Studley v. Ann Arbor 
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Sav. Bank, 70 N.W. 426, 112 Mich. 
181. 

Corpus Juris esited in holding that 
a conditional seller of chattels placed 
on the mortgagor’s land has a right 
to remove the chattels as against a 
subsequent mortgagee of the land. 
—Houlton Sav. Bank v. American 
Laundry Machinery Co., D.C.Me., 9 
F.Supp. 112. 

76. N.T.—Cooper v. Harvey, 16 N.Y. 
S. 660. 

; Pa.—Morris’ Appeal, 88 Pa. 368. 

77. N. J.—Felin v. Arrow Motor 
! Mach. Co., 124 A. 448. 96 N.J.Eq. 

44. 

26 C.J. p 728 note 97. 

78. Ky.—First State Bank of Eu¬ 
bank V. Crab Orchard Banking Co.. 
75 S.W.2d 517, 255 Ky. 800. 

79. Where timher deed permitted 
grantee to remove his logging tram- 
road within a certain time, the tram- 
road did not become a fixture.—Lane 
V. Bell Lumber Co., 115 S.E. 207, 122 
S.C. 140. 

Effect of failure to remove property 

(1) Where personal property be- 
longing to one person is attached to 
the land of another under circum- 
stances preserving its character as 
personal property, the fact that a 
subsequent deed of the land contains 
a license to remove the personalty 
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The forfeiture of fixtures annexed by the gran- 
tee on the breach of a condition named, and the 
right of the grantor to a lien on fixtures for the 
unpaid purchase price are discussed infra §§ 50, 5L 

b. Annexation by Purchaser under Land Con- 
tract 

In the absence of an agreement, articles annexed or 
structuras erected by a purchaser of land in possession 
under a contract of purchase become part of the land and 
may not be removed by the purchaser or those claiming 
under him without the consent of the vendor. 

In the absence of an agreement, articles annexed 
or struetur es erected by a purchaser of land who is 
in possession by virtue of his contract of purchase, 
but who has not yet obtained title to the premises, 
become part of the land, his intention to that effect 
being presumed, from his interest under his con¬ 
tract and expectation of acquiring absolute title.^<^ 
Such articles or structures ordinarily may not be 
removed by the purchaser without the consent of 


the vendor.^^ In the event of the purchaser’s de- 
fault, the articles or structures thus annexed or 
erected belong to the vendor.^^ The purchaser in 
such case stands in a position analogous to that of 
a mortgagor, and has no greater rights of removal 
than the mortgagor has as against the mortgagee.^ 

In determining whether chattels placed on the 
land by the purchaser have become part of the real- 
ty, the law favors annexation to the land as in the 
case of mortgagor and mortgagee and grantor and 
grantee.S^ The court cannot be governed by the 
consideration that the vendor has been well com- 
pensated while creditors of the insolvent purchaser 
will suffer great loss.^^ However, machinery an¬ 
nexed merely to test the property for mining pur- 
poses by one who had an option on the property,85 
or who had actually contracted to purchase it, but 
had only made a first payment,87 has been regarded 
as retaining its character as personalty and so to be 
removable by him. 


'within a specified time without any 
condition of forfeiture does not 
chanae the status of the personalty 
to that of a fixture on failure to re¬ 
move the property within the terms 
of the license.—Lane v. Bell Lumher 
Co., supra. 


made only with written consent of 
seller to protect seller in security for 
balance due, did not prohibit unau- 
thorized betterment replacements, 
but constituted such replacements 
part of security.—^Wilson v. Boyer, 
267 N.W. 760, 275 Mich. 667. 


gagror and mortg-ag-ee and grantor 
and grantee see supra § 43. 

Chattels removable 
Cottage placed on land by pur- 
chaser’s husband.—Alderman v. Bag- 
gett, 25 P.2d 532, 134 Cal.App. 501. 
Chattels not removable 

(1) Buildings. 

Cal.—Oakley Co. v. Butler, 59 P.2d 
826, 15 Cal.App.2d 572. 
lowa.—0'Bryon v. Weatherly, 206 N. 

W. 828, 201 lowa 190. 

26 C.J. p 675 note 4 [b] (1). 

(2) Electric light piant.—Martin- 
dale V. Bowers Beach Corporation, 
118 A. 299, 13 Del.Ch. 288. 

(3) Machinery.—Bacigalupi v. 
Western Machinery Co., 26 P.2d 701, 
135 Cal.App. 242. 

26 C.J. p 675 note 4 [b] (2). 

85- Del.—Martindale v. Bowers 
Beach Corporation, 118 A. 299, 13 
Del.Ch. 288. 

86. Or.—Alberson v. Elk Creek Min. 

Co., 65 P. 978, 39 Or. 552. 

26 C.J. p 675 note 9. 

Failure to exerclse option 

Under contract giving right to 
possession of mining claims, right to 
make improvements and right to 
buy claim, where possession was tak- 
en and improvements were made but 
right to buy claims was never exer- 
cised, mining machinery placed on 
premises by person having such right 
did not become part of realty but 
was subject to attachment by his 
creditor.—Dierks v. Fischer, 43 P.2d 
162, 96 Colo. 387. 

87- Alaska.—^Mineral Creek Min. Co. 

V, Ramsey, 4 Alaska 734. 

Wash.—Gasaway v. Thomas, 105 P. 
168, 56 Wash, 77, 20 AnmCas, 1337. 


(2) If a right to remove a tram- 
road constructed on land under an 
agreement that it might be removed 
within a specified time was forfeit- 
ed by failure to make such removal 
within the time agreed, such forfei¬ 
ture was not automatic, but the right 
to the forfeiture must have been 
claimed and asserted by the person 
•entitled thereto.—Lane v. Bell Lum- 
ber Co., supra. 

Effect of agreement as against third 
persons see supra §§ 17-20. 

SO. Cal.—Teater v. Good Hope De- 
velopment Corporation, 93 P.2d 112, 
118, 14 Cal.2d 196, citing Corpns 
Jnris and superseding, App., 86 P. 
2d 673. 

Del.—Martindale v. Bowers Beach 
Corporation, 118 A. 299, 13 Del. 
Ch. 288. 

Wash.—Pioneer Sand & Gravel Co. v. 
Hedlund, 34 P.2d 878, 178 Wash. 
273. 

26 C.J. p 675 note 4. 

Corpns Jnxls cited for the proposi- 
tioh that when an owner places im¬ 
provements on his land, such as a 
liouse, the presumption is that he in- 
tends such improvements to become 
fixtures.—Clark v. Clark, Tex.Civ. 
App., 107 S.W.2d 421, 424. 

Jfceplaceaneixfes 

Land contract providing that ali 
substitutions and replacements of 
machinery on property should be 


81. Cal.—Bacigalupi v. Western Ma¬ 
chinery Co., 26 P.2d 701, 135 Cal. 
App, 242. 

Mich,—^Wilson v. Boyer, 267 N.W. 

760. 275 Mich. 667. 

Wash.—Pioneer Sand & Gravel Co. v. 
Hedlund, 34 P,2d 878, 178 Wash. 
273. 

26 C.J. p 675 note 4. 

Bemoval by occupant having* option 
to purchase 

Where owner constructed building 
for banking purposes under contract 
whereby bank was to pay for fix¬ 
tures and to pay ten per cent of cost 
of building annually, until bank pur- 
chased building by reimbursing own¬ 
er for cost thereof, bank would have 
no right to remove fixtures.—Myers 
V. Department of Financial Institu- 
tions, 14 N.E.2d 914, 214 Ind. 162. 

82- Cal.—Teater v. Good Hope De- 
velopment Corporation, 93 P.2d 112, 
14 CaL2d 196, superseding App., 
86 P.2d 673. 

Forfeiture of rights of grantee under 
conveyance see infra § 50. 

83. Del.—Martindale v. Bowers 
Beach Corporation, 118 A. 299, 13 
Del.Ch. 288. 

26 C.J. p 675 note 5. 

84. Del.—Martindale v. Bowers 
Beach Corporation, 118 A, 299, 13 
DeLCh. 288. 

26 C.J. p 675 note 5. 

Rule as to fixtures between mort- 
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Defanlt by vendor. If the contract faiis of achi- 
al consummation through the default of the ven¬ 
dor, the general rule does not apply, and a right 
of removal exists in favor of the purchaser.^S 

An agreonent between the vendor and purchaser 
according the right of removal will operate in fa¬ 
vor of the purchaser,S9 and the righr of removal ex¬ 
ists, it has been said, when the contract of pur- 
chase provides that the purchaser may abandon it 
if, on testing the value of the property, the resuit 
is not satisfactory.9® 

Clahnant under purchaser. One who claims, un¬ 
der the purchaser, the articles annexed has no 
greater rights than the purchaser himself,^! and 
this is true as to one to whom, for instance, he has 
transferred the articles annexed,^2 qj- mortgaged 


them,®3 or as to an attaching creditor of the pur- 
chaser.^^ However, as shown supra § 20, an agree- 
ment for removal entered into by the purchaser 
with a third person, as in the case of a conditional 
sale of an art-icle to be annexed, has been regarded 
as effective in favor of such person. 

a Annexation after Mortgage 

In the absence of an agreement or a statute other- 
wise providing. fixtures annexed by a mortgagor of land 
after the executlon of the mortgage are subject thereto. 

In the absence of an agreement or statute other- 
wise providing, fixtures annexed by a mortgagor of 
land after making the mortgage are subject there- 
ta.^5 The right of the mortgagee to such fixtures 
is superior to the right of the mortgagor and those 
claiming under him.96 While the mortgage remains 


88. Neb.—Waters v. Reuber, 19 N. 
W. 6S7, 16 Neb. 99. 

26 C.J. p 675 note 6. 

89. TJ-S.—In re Rodgers, D.C.Pa., 143 
F. 594. 

26 C.J. P 675 note 7. 

Agreement between purchaser and 
third person as against vendor of 
land see supra § 20. 

90. N.C.—Moore v. Vallentine, 77 N. 
C. 188. 

91. Cal.—Oakley Co. v. Butler, 59 P. 
2d 826, 15 Cal.App.2d 572. 

Tex.—Willard v. Geary, Civ.App., 53 
S.W.2d 489. 

Removal by tenant of purchaser as 
against vendor of land see supra § 
42. 

92. Wash.—Pacific Exploitation Co. 
V. Strickland, 188 P. 766, 110 Wash. 
646. 

26 C.J. p 675 note 11. 

93i Miss.—Perkins v. Swank, 43 
Miss- 349. 

26 C.J. p 675 note 12. 

94. Cal.—Conde v. Sweeney, 116 P. 
319, 16 CabApp. 157. 

26 C.J. p 675 note 13. 

Levy on articles annexed as per- 
sonalty see infra | 56. 

95. Cal.—Bell V. Bank of Perris, 125 
P.2d 829, 52 Cal.App.2d 66. 

B.C.—L». P. Steuart & Bro. v. Capital 
View Realty Co., 112 P.2d 583, 72 
App.D.C. 193. 

Fla.—Burbridge v. Therrell, 148 So. 
204, 110 Fla. 6, followed 154 So. 
926, 114 Fla. 772—Greenwald v. 

Graham, 130 So. 608, 100 Fla. 

818. 

Ga.—Brooks v. John Hancock Mut. 
Life Ins. Co., 136 S.E. 166, 36 Ga. 
App. 261. 

111.—Chappel V, Burwell, 273 111. 

App. 348. 

Md.—Anderson v. Perpetual Building 
& Loan Ass"n ef Granite, Baltimore 
County, 190 A. 747, 172 MC 94, 109 
A.L.R. 1419—Bankers' & Mer- 
<^aDts' Credit Oo. v. Harlem Park 

O.J.S.-63 


Building & Loan Ass'n, 153 A. 64, 
160 Md. 230—Solter v. Macmillan, 
128 A. 356, 147 Md. 580. 

Mass.—Greene v. Lampert, 174 N.E. 
669, 274 Mass. 386—Waverley Co- 
op. Bank v, Haner, 173 N.E. 699, 
273 Mass. 477. 

Miss.—M. L- Virden Lumber Co. v. 
Sherrod, 139 So. 813, 816, 167 Miss. 
297, citing CorptLS Juris, and 
amended 142 So. 508. 

N.T.—Prudential Ins. Co. of America 
V. Sanford Real Estate Corpora¬ 
tion, 282 N.T.S. 840, 246 App.Div. 
567, affirming 284 N.T.S. 73, 157 
Misc. 563. 

N.C.—Brown v. North Carolina Joint 
Stock Land Bank of Durham, 197 
S.E. 140, 142, 213 N.C. 594, citing 
Corpus Juris. 

N.D.—Klocke v. Troske, 222 N.W. 262, 
263, 57 N.D. 404, citing Corpus Ju¬ 
ris. 

Or.—Metropolitan Life Ins. Co. v. 

Kimball, 94 P.2d 1101, 163 Or. 31. 
Pa.—Diamond v. Butler, 17 Pa.Dist. 
& Co. 183. 

R. L—McHale v. Rosenblatt, 1S4 A. 
172, 56 R.I. 120, 168. 

S. C.—Planters’ Bank v. Lummus Cot- 
ton Gin Co., 128 S.E. 876, 132 S.C. 
16, 41 ALuR. 592. 

Va.—Danville Holding Corporation v. 
Clement, 16 S.E.2d 345, 178 Va. 
223. 

Wis.—Brunswick-Balke-Collender Co. 
V. Franzke-Schiifman Realty Co., 
248 N.W. 178, 211 Wis. 659. 

26 C.J. p 728 note 99. 

Agreement between mortgagor and 
third person as affecting rights of 
prior mortgagree see supra | 19. ! 

AxuLezatlQiL by ];»ircliaser af xnort- 
gagor^s land 

A purchaser the interest of the 
mortgagor of the land who annexes 
his own chattfeis to the land stands 
in the same position as the mort¬ 
gagor.—Greenwald v. Graham, 130 
So. 608, 100 Fla. 818. 
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First and secoad mortgage 

Where bowling alleys were In- 
stalled in mortgaged building, alleys 
each weighed sfx tons, rested on spe- 
cially prepared foundations, and could 
be removed without damage to build¬ 
ing, but floor of building would have 
to be reconstructed, conditional sales 
contract stated that alleys were per- 
sonalty, second mortgagee foreolosed 
©n realty, conveyed preraises, and re- 
ceived another sef'ond mortgage 
thereon which stated that alleys 
were part of realty, second mort¬ 
gagee went into possession on de¬ 
fault of mortgage, fi^^t mortgagee 
foreclosed, and second mortgagee 
surrendered possession, alleys ware 
part of realty as a matter of law at 
time fi^^st mortgagee foreclosed, so 
that first mortgagee was not lioble 
for conversion,—Lesser v. Bridge- 
port-City Trust Co., 1P8 A. 252, 124 
Conn. 59, 123 A-L.R. 687. 

96. Ark.—Boston Mut. Life Ins, Co. 
V. Power Mfg. Co., 31 S.W-2d 541, 
182 Ark. 374. 

Miss.—M. L. Virden Lumber Co. v. 
Sherrod, 139 So. 813, 167 Miss. 297, 
amended 142 So. 508. 

Pa.—McClure v. Atlantic Rock Co., 
14 A.2d 124, 339 Pa. 296. 

R.I.—^McHale v. Rosenblatt, 1S4 A. 

172, 56 R.I, 120, 168. 

Removal of fixtures by tenant as 
against mortgagee of land see su¬ 
pra § 42. 

SuhftOi^ueiLt chattel mortgagee of flx- 
tures 

111.—Guardian Life Ins. Co. of Amer¬ 
ica V. Swanson, 3 N.B.2d 324, 286 
IlLApp. 278. 

I N. J.—Sunshine Building & Loan 
Ass*n V- Meola, 194 A. 251, 122 N.J. 
Eg. 381. 

N.T.—Rosenthal v. 269 W. 72d St. 
Corporation, 264 N.T.S. 744, 148 
Misc. 864. 

Okl.—Gray v. Prudential Ins. Co. of 
America, 77 P.2d 563, 182 OkL 

342—^Joha E. Mitchell Co. v. Chidfc* 
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in force such fixtures may not be removed or oth- 
erwise disposed of by the mortgagor, or by one 
claiming under him, without the consent of the 
mortgagee.^'^ On the other hand, if the chatteis do 
not become part of the realty mortgaged, they do 
not, under the law of fixtures, become subject to 


the mortgage.^S 

In determining whether articles placed on the 
land become part of the realty and subject to the 
mortgage, the same rules usually apply as in the 
•case when the annexation is previous to a mortgage 
or conveyance.99 Occasionally, however, consider- 


asha Cotton Oil Co., 47 P.2(i 590, 
173 Okl. 272. 

S.C.—Planters’ Bank v. Lummus Cot¬ 
ton Gin Co., 128 S.E. 876, 132 S.C. 
16, 41 A.L.R. 592. 

Subsequent puircliaser of fixtures 
Pia.—Greenwald v. Graham, 130 So. 
608, 100 Fla. 818. 

97. Fla.—Burbridge v. Therrell, 148 
So. 204, 110 Fla. 6, followed in 
154 So. 926, 114 Fla. 772. 

Neb.—Frost v. Schinkel, 238 N.W. 

659, 121 Neb. 784, 77 A.L.R. 1381. 

26 C.J. p 728 note 99 [c]. 

Severance see supra § 21. 

96. Mass.—Medford Trust Co. v. 
Priggen Steel Garage Co., 174 N. 
E. 126, 273 Mass. 349. 

N.Y.—Diamond v. Ajrt Contracting 
Co., 262 N.T.S. 471. 147 Misc, 88. 
96. Md,'—Bankers* & Merchants’ 
Credit Co. v. Harlem Park Build- 
ing & Loan Ass’n, 153 A. 64, 160 
Md. 230. 

Pa.—Uptegrove Lumber Co. v. Inland 
City Cigar Box Co., 53 York Leg. 
Rec. 97. 

Wis.—McCorkle v. Robbins, 267 N.W. 

295, 222 Wis. 12. 

26 C.J, p 729 note 1. 

Ko speoific role esa be laid dowa 
designating when articles not per- 
manently attached to realty become 
subject to a mortgage thereon.— 
0’Dell V. Day, 183 N.W. 17, 214 Mich. 
566. 

Poreclosure of mortgages cover- 
ing realty on which portable garages 
were erected did not change nature 
of garages as personalty.—Medford 
Trust Co. V. Priggen Steel Garage 
Co., 174 N.E. 126, 273 Mass. 349. 

IrandowneFs acceptauce of ad- 
vaaces from mortgagee for garages 
was not controlling on question 
whether portable garages remained 
personalty.—Medford Trust Co. v. 
Priggen Steel Garage Co., 174 N.E. 
126, 273 Mass. 349. 

Elemeuts cousidered 

(1) Question whether personalty 
brought onto mortgaged premises be- 
comes part of realty depends on 
whether real intention is to incorpo¬ 
rate the equipment with the mort¬ 
gaged property so as to make of it 
real estate, the old test of physical at- 
tachment and capability of removai 
without injury to freehold no longer 
being the sole test.—In re American 
Pile Fabrics Co., D.C.Pa., 12 F.Supp. 
36, reversed on other grounds, C.C.A, 
8S F.2d 961, certiorari denied Bate- 
man v. Ideal Building & Loan Ass’n, 


57 S.Ct. 320, 299 U.S. 615, 81 L.Ed. 
454. 

(2) Whether equipment installed 
in manufacturing piant has been in- 
Gorporated in realty so as to become 
subject to lien of mortgage thereon 
is primarily a question of intention, 
and where there is no express provi- 
sion in mortgage on the subject, such 
intention is to be determined from 
mortgage and surrounding circum- 
stances.—Jankey v. Eliis Silk Hosiery 
Co., D.C.Pa., 16 F.Cupp. 927. 

(3) The intention of the parties 
that articles annexed after the mak- 
ing of the mortgage should remain 
chatteis might be shown, although 
such evidence as to the existing fix¬ 
tures would be inadmissible as vary- 
ing the instrument.—Heitkamp v. 
Da Motte Granite Co., 59 Mo.App. 
244. 

(4) Intention of mortgagor that ar¬ 
ticles annexed by him should remain 
personalty keeps them free from the 
lien.—Ferris v. Quimby, 2 N.W. 9, 
41 Mich. 202. 

(5) Secret intention does not con- 
trol. 

Mass.—Ferdinand v. Earle, 134 N.E. 

603, 241 Mass. 92. 

Mich.—First Mortg. Bond Co. v. Lon- 

don, 244 N.W. 203, 259 Mich. 688. 

(6) In determining whether church 
pews constitute personal property as 
between mortgagee and judgment 
creditor, character and purpose of an¬ 
nexation and intent of parties are 
controlling.—Diamond v. Art Con¬ 
tracting Co., 262 N.Y.S. 471, 147 Misc. 
88 . 

(7) However, it has been stated 
that as between mortgagor and mort¬ 
gagee, intent of party making annex¬ 
ation of chattel to realty can be in- 
quired into, only if annexation was 
made after execution of mortgage.— 
Planters' Bank v. Dummus Cotton 
Gin Co.. 128 S.E. 876, 132 S.C. 16, 41 
A.D.R. 592. 

Chatteis held subject to mortgage 

(1) Awning.—Sequist v. Fabiano, 
265 N.W. 488, 274 Mich. 643. 

(2) Carpets made especially for 
rooms of hotel, and glued and nailed 
to floor.—In re Danville Hotel Co., D. 
C.Ill., 33 F.2d 162, affirmed in part 
and reversed in part on other 
grounds, C.C.A., 38 F.2d 10. 

(3) Complete gas, water, and waste 
vent Systems installed in apartment 
building.—^Hannin v. Fisher, 43 P- 
2d 815, 6 Cal.App.2d 673. 
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(4) Electric light fixtures.—Se¬ 
quist V. Fabiano, supra. 

(5) Electric pump installed on 
farm in place of original pump.—In 
re Hein, D.C.N.Y., 60 P.2d 966. 

(6) Elevator system in apartment 
building.—Broadway Improvement & 
Investment Co. v. Tumansky, 41 P.2d 
553, 2 Cal.2d 465. 

(7) Gas steam radiators in apart¬ 
ment buildimg. 

Cal-—Broadway Improvement & In¬ 
vestment Co. V. Tumansky, supra 
Okl.—Gray v. Prudential Ins. Co. of 
America, 77 P.2d 56.3, 182 Okl. 342. 

(8) Gas stoves.—Gray v. Pruden¬ 
tial Ins. Co. of America, supra. 

(9) Heating piant. 

Mass.—Stiebel v. Beaudette & Gra¬ 
ham Co., 175 N.E. 267, 275 Mass. 
108. 

Mich.—Sequist v. Fabiano, 265 N.W. 
488, 274 Mich. 643. 

(10) Hot water heating system in¬ 
stalled in cottage.—Heating & 
Plumbing Finance Corporation v. 
Becker, 173 A. 198, 167 Md. 222. 

(11) Ice hoist, sheds, and housing 
attached to icehouse.—Menard v. 
Courchaine, 179 N.E. 167, 278 Mass. 
7. 

(12) Kitchen furnishings in apart¬ 
ment house.—Mortgage Bond Co. v. 
Stephens, 74 P.2d 361, 181 Okl. 419. 

(13) Dinoleum cemented to felt 
padding cemented to floors of apart¬ 
ment house.—Nicklas v. Pickford, 289 
N.Y.S. 174, 160 Misc. 254. 

(14) Oil burner.—L. P. Steuart & 
Bro. V. Capital View Realty Co., 112 
F.2d 583, 72 App.D.C. 193. 

(15) Oil heating system in apart¬ 
ment house.—Nicklas v. Pickford, 
supra. 

(16) Partition.—Sequist v. Fabiano, 
265 N.W. 488, 274 Mich. 643. 

(17) Steam boiler, weighing sever- 
al tons and connected by steam pipes 
to radiators and coils in the build¬ 
ing in which it was installed, and 
also in a garage ©n an adjoining lot. 
—Ferdinand v. Earle, 134 N.E. 663, 
241 Mass. 92. 

(18) Wall beds in apartment house. 
Cal.—Broadway Improvement & In¬ 
vestment Co. V. Tumansky, 41 P.2d 
553, 2 Cal.2d 465. 

111.—Chicago Title & Trust Co. v. 
Waldman, 5 N,E.2d 737, 288 111.App. 
21 . 

Wis.^Deisle v. Welfare Building & 
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Loan Ass’n, 287 N.W. 739, 232 Wis. 
440. 

Cliattels lield not suTjject to mort- 
gsige 

(1) Church organ.—Peoples-Pitts- 
burgh Trust Co. v. Security Peoples 
Trust Co., 1 A.2d 520, 133 Pa.Super. 
18. 

(2) EJlectric lighting piant on 
farm.—Tjlquitable Life Assur. Soc. of 

U. S. V. Chapman, 282 N.W. 355, 
225 lowa 988. 

(3) Heating equipment. 

Mass.—Stiebel v. Beaudette & Gra- 
ham Co., 175 N.E. 267, 275 Mass. 
108. 

Miss.—Hamilton Bros. Co. v. Baxter, 
195 So. 335, 188 Miss. 610. 

(4) Kitchen cabinets. 

Ark.—Anderson v. Southern Realty 
Co., 4 S.W.2d 27, 176 Ark. 752. 

N.Y.—Nicklas v. Pickford, 289 N.Y.S. 
174, 160 Misc. 254. 

(5) Office furniture.—Lundquist v. 
Olympia Nat. Bank, 234 P. 453, 133 
Wash. 600. 

(6) Pews and benches.—Diamond 

V. Art Contracting Co., 262 N.Y.S. 
471, 147 Misc. 88. 

(7) Rollaway beds installed in 
apartment buildings.—Gray v. Pru¬ 
dential Ins. Co. of America, 77 P.2d 
563, 182 Okl. 342. 

(8) Tapestry on walls of hotel, ta- 
bles, beds, settees, chairs, lamps, 
draperies, curtains, and shades.—In 
re Danville Hotel Co., D.C.Ill., 33 F. 
2d 162, affirmed in part and reversed 
in part on other grounds, C.C.A., 38 
F.2d 10. 

BoildiZLgs and other structures 

(1) Whether building placed on 
land without mortgagee's knowledge 
or consent shall be deemed part of 
mortgaged land, or as removable be- 
fore foreclosure, depends on whether 
building as placed is of such char¬ 
acter that it may be inferred that 
it was placed on mortgaged land with 
intention of having it permanently 
remain thereon.—^Burbridge v. Ther- 
rell, 148 So. 204, 110 Fla. 6, followed 
in 154 So. 926. 114 Fla. 772. 

(2) Permanent building held sub- 
ject to mortgage.—Stutsman v. State, 
275 N.W. 387, 67 N.D. 618. 

(3) Barn constructed on farm held 
subject to mortgage.—Botsford Lum- 
ber Co. v. State, 246 N.W. 902, 188 
Minn. 247. 

(4) Residence held subject to mort¬ 
gage.—Federal Land Bank of New 
Orleans v. Cook, 155 So. 249, 179 La. 
857. 

(5) Portable garages held not sub¬ 
ject to mortgage.—Medford Trust Co. 
V. Priggen Steel Garage Co., 174 N.E. 
126, 273 Mass. 349. 

(6) Sectional portable building 


resting on wooden posts held per- 
sonalty and not subject to mort¬ 
gage.—Hannah v. Frawley, 188 N.E. 
385, 285 Mass. 28. 

Qas stoves 

(1) Gas stoves installed in apart¬ 
ment building or hotel held subject 
to mortgage. 

111.—Chicago Title & Trust Co. v. 

Waldman, 5 N.E.2d 737, 288 IlLApp. 

21 . 

Wis.—Leisle v. Welfare Building & 

Loan Ass’n, 287 N.W. 739, 232 Wis. 

440. 

(2) Gas stoves in apartment build¬ 
ing held not subject to mortgage.— 
Anderson v. Southern Realty Co., 4 
S.W.2d 27. 176 Ark. 752. 

Machinery, appliances, and equil)- 
ment. 

(1) Generally, any machinery that 
is necessary to the operation of a 
mill or factory is subject to a prior 
real estate mortgage on the premises, 
executed by the owner.—Danville 
Holding Corporation v. Clement, 16 S. 
E.2d 345, 178 Va. 223. 

(2) In determining whether ma¬ 
chinery placed in an industrial estab- 
lishment covered by mortgage is sub¬ 
ject to the lien of the mortgage, 
question is whether machinery forms 
an integral part of the complete go- 
ing concern, and not whether any of 
the machinery can be removed from 
the mortgaged premises without 
physica! injury to the realty.—Mc- 
Clure V. Atlantic Rock Co., 14 A.2d 
124, 339 Pa. 296. 

(3) Whether machinery, because of 
its character, use, and manner, or 
its attachment to the premises, be- 
comes a part of the realty, and there- 
fore subject to the lien of a mort¬ 
gage thereon, is largely a matter of 
intention.—Goldthorp v. Keenan, 181 
N.W. 777, 192 lowa 22. 

(4) Where it is contemplated when 
mortgage is given that mortgage 
should cover operating piant, machin¬ 
ery and appliances subsequently 
placed in the piant and necessary to 
functioning of complete piant are 
“fixtures” and bound by the lien of 
the mortgage.—McClure v. Atlantic 
Rock Co., supra—Pennsylvania Choc- 
olate Co., for Use of Commonwealth 
Trust Co. of Pittsburgh v. Hershey 
Bros., 175 A. 694, 316 Pa. 292, 99 
A.L.R. 139—Commonwealth Trust Co. 
of Pittsburgh v. Harkins, 167 A. 278, 
312 Pa. 402. 

(5) Where lien on completed manu- 
facturing piant was contemplated, 
that building was erected to be suit- 
able for number of manufacturing or 
other purposes did not take machin¬ 
ery of piant out of lien of mortgage. 
—Commonwealth Trust Co. of Pitts¬ 
burgh V. Harkins, supra. 

(6> Machinery, appliances,. and 
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equipment held subject to mortgage. 
Md.—^Anderson v. Perpetual Build¬ 
ing & Loan Ass’n of Granite, Balti- 
more County, 190 A. 747, 172 Md. 
94, 109 A.L.R. 1419. 

Wis.—McCorkle v. Robbins, 267 N.W. 
295, 222 Wis. 12. 

(7) Renewals and replacements of 
machinery, repairs or betterments, 
improvements in nature of accessions 
to go with piant held subject to 
mortgage.—Lundquist v. Olympia 
Nat. Bank, 234 P. 453, 133 Wash. 600. 

(8) Machinery placed in bakery 
piant held subject to mortgage.— 
Danville Holding Cori>oration v. 
Clement, 16 S.E.2d 345, 178 Va. 223. 

(9) Machinery placed in bottle fac¬ 
tory held subject to mortgage-—Bass 
V. Southern States Bottle Co., 136 So. 
159, 17 La.App. 304. 

(10) Machines used in soft drink 
manufacturing and bottiing piant 
held subject to mortgage.—McCorkle 
V. Robbins, supra. 

(11) Machinery placed in chocolate 
manufacturing piant held subject to 
mortgage.—Pennsylvania Chocolate 
Co., for Use of Commonwealth Trust 
Co. of Pittsburgh v. Hershey Bros., 
175 A. 694, 316 Pa. 292, 99 A.L.R. 

139. 

(12) Machinery placed in tire fac¬ 
tory held subject to mortgage.— 
Holland v. Bartholomew, C.C.A-Pa., 93 
F.2d 533. 

(13) Rings, molds, and cores in tire 
factory held subject to mortgage.— 
Solter v. Macmillan, 128 A. 356, 147 
Md. 580. 

(14) Machinery held not subject to 
mortgage. 

U.S.—In re Hemmer, D.C.N.Y., 280 F. 
414. 

N.J.—Sunshine Building & Loan 
Ass’n V. Meola, 194 A. 251, 122 N.J. 
Eq. 381. 

(15) Machinery installed by suhse- 
quent owner of land held not sub¬ 
ject to mortgage.—McConnell v. Chel- 
ton Trust Co., C.C-A.Pa., 282 F. 105. 

(16) Tools, cogwheels, and other 
articles of personalty that were in 
mill building when it was sold un¬ 
der mortgage foreclosure, if uncon- 
nected with, and unattached to, fix¬ 
tures or freehold, were personalty 
and did not become purchaser's prop- 
erty.—Brown v. North Carolina Joint 
Stock Land Bank of Durham, 197 S.E. 

140, 213 N.C. 594. 

(17) Pumps in oil refinery held not 
! subject to mortgage.—Mogul Produc- 

ing & Refining Co. v. Southern En¬ 
gine & Pump Co., Tex.Civ.App., 244 
S.W. 212. 

Befxigexators and refxlgerating Sys¬ 
tems 

(1) Refrigerating system held sub¬ 
ject to mortgage.— Dolan v. Doher- 
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to the mortgag^e, such as the purpose for wliich the 
loan was ostensibly secured,^ the mortgagee"s right 
to any appreciation in the value of the security,- 
and a provision in the instrument extending it to 
after-acquired property.® 

Rcmoval hy mortgagee after redemption. A 
mortgagee has been allowed, after a decree of re¬ 
demption, to remove a structure placed by him on 
the land, in so far as this did not involve material 
injury to the freehold.^ 

Trade fixfiires. That the arficles were annexed 
by the mortgagor for purposes of trade gives him 
no right to remove them.^ Even though the realty 
mortgage was made by one who was or became a 
member of a firm which was occupying the mort- 


gaged premises, chattels annexed by the firm have 
been regarded as subject to the mortgage,6 although 
there are cases indicating a contrary view.'^ 

g 50. -- Forfeiture of Rights under Sale 

or Conveyance 

Articles or structuras annexed by the grantee to the 
land conveyed may be forfeited to the grantor on the hap- 
pening of a condition spectffed in the conveyance. 

A grantee, holding under a conveyance contain- 
ing a forfeiture clause, loses his right to articles 
annexed, or structures erected, by him in case of 
the enforcement of a forfeiture for breach of the 
condition named.^ Further, as shown supra § 49 b, 
a purchaser under a land contract loses his right to 


ty. 272 Isr.Y.S. 892. 242 App.Div. 671, 
modified on other ^rrounds 275 N.Y.S. 
1004, 242 App.Biv. 897. 

(2) Refrigerating system in apart- 
ment house held subject to mort- 

SSig&. 

Cal.—Broadway Improvement & In- 
vestment Co. v. Tumansky, 41 P.2d 
553. 2 Cal.2d 465- 

111.—Chicago Titie & Trust Co. v. 
Waldman, 5 N.E.2d 737, 288 111. 
App. 21. 

■WKch.—First Mortg. Bond Co. v. Lon- 
don, 244 N.W. 203, 259 Mich. 688. 
Okl.—Gray v. Prudential Tns. Co. of 
America, 77 P.2d 563. 182 Okl. 342. 

(3) Electric refrigerators which 
were mentioned in application for 
mortgage loan and which were con- 
nected to refrigerating unit in base- 
ment of mortgaged apartment build- 
ing as part of complete unit were 
fixtures.—Leisle v. Welfare Building 
& Loan Ass'n, 287 N.W. 739, 232 Wis. 
440. 

(4) Refrigeration machine to k^ep 
beer cool held subject to mortgage.— | 
Marine Midland Trust Co. of Bing- 
hamton v. Ahem, 16 N.Y.S-2d 656. 

(5) Refrigerators in apartment 
building held not subject to mort¬ 
gage. 

Ark-—^Anderson v. Southern Realty 
Co., 4 aW.2d 27, 176 Ark. 752. 

Me.—^umberland County Power & 
Light Co. V. Hotel Ambassador, 183 
A. 132, 134 Me. 153. 

Mass.—Stiebel v. Beaudette & Gra- 
ham Co., 175 N.E. 267, 275 Mass. 
108—Commercia! Credit Corpora¬ 
tion V. Gould. 175 N.E, 264, 275! 
Mass. 48. 

(6) Combination gas refrigerators 
and ranges installed in apartment 
house held not subject to mortgage. ! 
—^Nicklas v. Pickford, 289 N.Y.S. 174, ! 
160 Misc. 254. 

Traasmissloii lines 

Where an operating company, 
which has leased from a Consolidated 
interurban railroad company all its i 


lines encumbered with mortgages 
covering after-acquired property, 
builds new transmission lines, partly 
on railroad rights of way, and partly 
on separate property, such separate 
property becomes an appurtenant to 
the contiguous railroad property, and 
all such transmission lines become 
fixtures and subject to the mort¬ 
gages.—Citizens’ Savings & Trust Co. 
V. Cincinnati & D. Traction Co., 140 
N.E. 380, 106 Ohio SL 577. 

In Kentncky 

(1) Chattels attached to the realty 
by the mortgagor after the execu- 
tion of the mortgage, and not men¬ 
tioned therein, are not subject to the 
lien uniess so attached that a re- 
moval will impair it, this view being 
based on the fact that in that state 
the mortgagor retains the legal titie 
and has power and control over the 
property.—Clore v. Lambert, 78 Ky. 
224. 

(2) General rule seems to be that 
chattel placed on realty after ex- 
ecution of mortgage does not pass 
under mortgage lien uniess it cannot 
be removed without injury to free- 

I hold-—Gas & Electric Shop v. Corey- 
' Scheffel Lumber Co., 13 S.W.2d 1009, 
227 Ky. 657, 62 A.L.R. 208. 

(3) In view of other and later de- 
cisions, however, the element of an- 
nexation does not seem to be the 
absolute controlling element.—First 
State Bank of Eubank v. Crab Or- 
chard Banking Co., 75 S.W.2d 517, 
255 Ky. 800. 

26 C.J. p 729 note 1 [b] (2>. 

1. Fla.—Seedhouse v. Broward, 16 
So. 425, 34 Fla. 509. 

26 C.J. p 729 note 2. 

2 , pa.—Muehling v. Muehling, 37 A. 
527, 181 Pa. 483, 59 Am.SJL 674. 

^ XJ.S.—In re Russell Falis Co., D. 
C.Mass. 249 F. 260, affirmed 253'F. 
536, 165 C.C.A. 206, certiorari de- 
nied 39 S.Ct. 259, 249 XJ.S. 602, 63 
L,Ed. 797. 

Ohiow—Citizens' Savings & Trust Co.) 
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V. Cincinnati & D. Traction Co., 140 
N.E. 380, 106 Ohio St. 577. 

26 CJr. p 729 note 4. 

After-acquired property as subject to 
real estate mortgage see the C.J.S. 
titie Mortgages § 185, also 41 C.J. 
p 480 note 97 et seq. 

4. Mass.—Taylor v. Townsend, 8 
Mass. 411, 5 Am.D. 107. 

5. Fla.—Greenwald v. Graham, 130 
So. 608, 100 Fla. 818. 

Neb.—Frost v. Schinkel, 238 N.W. 

659, 121 Neb. 784, 77 A.L.R. 1381. 
26 C.J. p 729 note 5. 

Mass.—Thompson v. Vinton, 121 
Mass. 139. 

7. Mich.—Robertson v. Corsett, 3^ 
Mich. 777. 

26 C.J. p 729 note 7. 

8. IT.S.—St. Andrews Bay Lumber 
Co. V. Drummond, C.C.A.Pla., 299 
F. 238. 

26 C.J. p 729 note 9. 

Severance by grantee see supra § 21. 

Kails in place when deed to right 
of way was made were a part of the 
; realty, which revested in grantor ac- 
cording to terms of deed, on abandon- 
ment of operation on the line.—St. 
Andrews Bay Lumber Co. v. Drum¬ 
mond, C.C.A-Pla., 299 F. 238. 

School building 

(1) Whe»re land was conveyed for 
the purpose of a public school on 
the condition that the land would re- 
vert to the grantor when it ceased to 
be used for a public school, on the 
happening of the condition the build¬ 
ing erected by the grantee reverted 
to the grantor.—New Hebron Cbh- 
sol. School Dist. v. Sutton, 118 So. 
303, 151 Miss. 475. 

(2) However, in view of various 
statutory provisions as to powers of 
school trustees, it has bee-n held that 
a building e^rected for public school 
did not vest in grantor of land on 
forfeiture of land by reason of dis- 
continuance of schpoL—Allen v. 
Pranksv Tex.Civ.App., 166 S.W. 384. 
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articles anncxed by him owing to his failure to per- 
form his contract. 

§ 51. - Vendor’s Lien on Fixtures 

Artjcles which pass wfth the land on a conveyance 
thereof, or which are annexed by the grantee as parts 
of the land after conveyance, are subject to the grantor's 
lien for the unpaid purchase price. 

Articles which pass on the conveyance of the 
realty as being part thereof are subject to the gran- 
tor's lien for the price,® as are articles so annexed 
by the grantee of the knd as to become part there- 
of.i® In determining whether an article is a fix- 
ture for this purpose the same considerations apply 
as ordinarily apply between grantor and grantee 
and mortgagor and mortgagee.^l 

§ 52. Between Seller and Buyer of Chattels 
and Their Privies 

Whether an article becomes a fixture as between 
the seller and buyer thereof is primarily a questfon of 
Intention. 

The general rules as to what constitutes fixtures 
are treated supra §§ 1-11. In determining whether 
an article becomes a fixture, as between the seller 
and buyer thereof, the intention of the parties is 


the real testA^ 

The effect of an agreement between the seller 
and the buyer of chattels, express or fmplied, that 
the chattels sold shall remain personalty, as where 
they are conditionally sold or the price is secured 
by a purchase-money chattel mortgage, including 
the effect as against third persons, is discussed su¬ 
pra §§ 13-20. Loss of a vendor’s statutory privi- 
lege on movable property by incorporation into im- 
movable property is considered in the CJ.S. title 
Sales § 399, also 55 C.J. p 901 note 72. 

§ 53. Between Owner of Easement and 
Owner of Land Subject Thereto 

As between the owner of an easement and the owner 
of the land, a chattel annexed may retain its character 
as personalty. 

Chattels annexed to land under a mere easement 
granted by the owner of the land may, as between 
the owner of the easement and the owner of the 
land, retain their personal character.^® As between 
a railroad having a right of way and the owner of 
the land subject thereto, raiis and other equipment 
laid on the right of way, only as incident to the use 
of the right of way, and with no intention that they 


9. Ala.—Huddleston v. Fuller, 155 
So. 556, 229 Ala. 74. 

26 C.J. p 729 note 10. 

Property subject to vendor’s lien gen- 
erally see the C.J.S. title Vendor 
and Purchaser § 385, also 66 CtJ. p 
1228 note 55 et seq. 

10. Ky.—First State Bank of Eu¬ 
bank V. Crab Orchard Banking Co„ 
75 S.W.2d 517. 255 Ky. 800. 

26 C.J. p 730 note 11—66 C.J. p 1231 
note 81. 

Effect of agreement between grantee 
and owner of chattel as against 
holder of vendor’s lien see supra 
§ 20 . 

Holder of vendor^s lien as good-faith 
purcbaser 

Holder of vendor’^s lien purchasing 
at foreclosure sale did not stand in 
position of good-faith purchaser as 
to dairy equipment installed by ven- 
dee after creation of vendor^s lien, 
as regards question whether title 
to dairy equipment passed under 
foreclosure proceeding.—Dallas Joint 
Stock Land Bank of Dallas v. Lan- 
caster. Tex.Civ.App., 100 S.W.2d 1029, 
error dismissed. 

11. Tex.—McJunkki v. Dupree, 44 1 
Tex. 500. 

26 C.J. p 730 note 13. , | 

Fixtures as between grantor and j 
grantee and mortgagor and mort- 
gagee see supra §§ 43-49. 

Hachinery 

(1) Machine^T installed on milling; 
property after, creation of vendor’s 


lien was **fixtures” and subject to 
vendor’s prior lien as against lien of 
subsequent mortgage, where it ap- 
peared that all machines were at- 
tached to freehold, were necessary 
for operation of mill, and were not 
only adaptable but actually applied 
to use for which purchased.—First 
State Bank of Eubank v. Crab Or¬ 
chard Banking Co.. 75 S.W.2d 517, 255 
Ky. 800. 

(2) Machinery substituted for oth¬ 
er machinery on th,e premises at the 
inception of the lien becomes sub¬ 
ject thereto.—Van Valkenburgh v. 
Ford, Tex.Civ.App., 207 S.W. 405. 

(3) A vendor of timber land by 
an executory contract giving the pur- 
chasers the right to cut timber there- 
on did not have a lien on a portable 
sawmill and boiler placed on the 
land by bankrupt, a timber company, 
under a contract with the purchasers 
and with the knowledge and consent 
of the vendor, bankrupt not having 
assuraed any of the indebtedness to 
the vendor, and the machinery hav¬ 
ing been placed on blocks and posts, 
and not permanently attached to the 
land-—In re Northern Hardwood Co., 
D.C.N.Y., 278 F. 654. 

Zn. EexLtncky 

(1) A chattel annexed to the free¬ 
hold by the purchaser after his pur¬ 
chase does not become a part of 
the realty subject to the vendor^s 
lien unless the purchaser so intended 
or it has been so incorporated into 
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the realty as not to be removable 
without injuring the property.— 
Clore v. Lambert, 78 Ky. 224. 

(2) ‘Tt is true that the law has 
been stated in the above form, Clore 
V. Lambert, 78 Ky. 224, and for a 
long time the question, whether a 
thing was a fixture or not, depended 
alone on whether it was in fact so 
annexed; to the realty that it could 
not be removed without injury to 
the freehold; but . . . the an- 

cient rule has been enlarged and Ilb- 
eralized with the increase of vary- 
ing business interests, and the pres- 
ent current of authority is opposed 
to any arbitrary or unyielding rule 
upon the subject.”—First State Bank 
of Eubank v. Crab Orchard Banking 
Co., 75 S.W.2d 517, 255 Ky. 800. 

12. Ark.—Continental Cin Co. v. 

1 Clement, 4 S.W.2d 901, 176 Ark. 

864. 

Cal.—Bell V. Bank of Ferris, 125 P. 
2d 829, 52 Cal.App.2d 66. 

Culverts sold to county and placed 
in roads ceased to be personal prop¬ 
erty.—Dixie Culvert Mfg. Co. v. Per- 
ry County. 12 S.W.2d 10, 178 Ark. 
454. 

13. U.S.—^Wiggins Ferry Co- v. Ohio 
& M. Ry. Co., IlL, 12 S.Ct. 188. 142 
U.S. 396, 35 L.Ed. 1065. 

26 C.J. p 680 note 54. 

Annexation of cl^ttels under license 
as implylng agreement for removal 
see supra § 14. 
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shall remain after the easement has terminated or 
been abandoned, retain their character as person- 
alty, although affixed to the soil.^^ This rule is 
always subject, among other tests, to the test of in¬ 
tentiori of the parties to make the article annexed 
a permanent accession to the freehold, and inten- 
tion in this respect is gathered as well from the cir- 
cumstances and purposes of the annexation as from 
the expressed intention of the parties.^^ 

§ 54. Rights and Remedies of Creditors and 
o£ Purchasers at Execution Sale 

The rights and remedies of creditors and of pur¬ 
chasers at an execution sale of property which may 
or may not have become a part of the realty are dis- 
cussed, where the question arises in connection with 
the levy of an execution on the property as realty, 
in § 55 infra, and where it has arisen in connection 
with a lev>' of an execution on articles annexed as 
personalty in § 56. 

Examine Pocket Parts for later cases. 

§ 55. - Levy on Land 

In general, a levy on, and aale of, realty will pass 
to the purchaser ail fixtures thereon. 

Whether or not articles have become a part of 
the realty so as to pass by levy of execution on the 


land or a sal-e thereunder is determined in general 
by the principies, discussed supra §§ 43-51, which 
apply as between the mortgagor and mortgagee of 
land or the vendor and purchaser of Ia.nd and their 
privies4® The general rule is that a levy on, and 
sale of, realty will pass to the purchaser all fixtures 
and improvements thereon however, if a fixture 
is detached and converted into personalty by the 
agreement of the owners and the lien creditors, it 
does not pass under a levy on, and sale of, realty.18 

Articles annexed, or huildings erected, after sale, 
Articles annexed by the debtor after the sale, but 
before the sheriff’s deed, pass under the deed;l9 
but it has been held that a building erected by the 
purchaser at an execution sale may be removed by 
him on redemption when not annexed to the soil.^o 

§ 56. - Levy on Articles Annexed as 

Personalty 

a. In general 

b. Articles removable by agreement or 

under lease 

a. In General 

Where an execution debtor has the right to treat 
chatteis annexed to realty as personalty, the execution 
creditor has, as a rule, a similar right. 


14. Va.—Hagan v. Richmond Trust 
Co., 139 S.E. 317, 148 Va, 528— 
Talley v. Drumheller, 130 S.B, 385, 
143 Va. 439. 

28 C.J. p 680 note 54, p 671 note 57. 
Right of railroad to remove tracks 
or other equipment on abandon- 
ment of right of way see the C.J.S. 
title Railroads § 117, also 51 C.J. p 
618 note 90 et seq. 

Trade fis±ares 

(1) It is sometimes said that they 
are in the nature of trade fixtures, 
although the cases are not always 
placed on that ground.—Talley v. 
Drumheller, supra. 

(2) Trade fixtures as between land- 
lord and tenant see supra § 38. 

Spur tracks 

U.S.—Hubbard v. Missouri Pac. R. 

Co., D.C.Ark., 288 P. 945. 

Tex.—Texas <& N. O. R, Co. v. Scho- 
enfeld, 146 S,W.2d 724, 136 Tex. 
173, reversing, Civ.App., 124 S.W.2d 
910. 

Abaxkdoiuiieut of eg.xuLpiiien.t 

Where owners of servient estates 
had made no claim of title to rails of 
unused tramway, and raised no ob- 
lection to rails remaining and gave 
no notice to remove them, owner had 
right to presume that status quo of 
rails remained unchanged.—Talley v. 
Drumheller, 130 S.EL 385, 143 Va. 
439. j 


Kemoval hy purchaser of railroad 
without frauchise 
Section houses erected hy railroad 
on premises over which railroad had 
easement to run railroad tracks, to 
assist railroad in carrying on rail- 
road's business, could not he removed 
after abandonraent of railroad and 
its insolvency, by purchaser of all 
railroad property, without franchise, 
from receiver having custody of 
property, under court order.—Jack- 
son V. Crutchfield, 191 S.E. 468 184 
Ga. 412. 

15. Va.—Hagan v. Richmond Trust 
Co., 139 S.E. 317, 148 Va. 528. 

16. U.S.—La Crosse & M. R. Co. v. 
James, Wis., 6 Wall. 750, 18 L.Ed. 
854. 

26 C.J. p 730 notes 17-19. 

Particular articles held part of realty 

(1) Theater stage appliances and 
theater seats.—Bender v. King, C.C. 
Mont, 111 P. 60, afflrmed 116 P. 813, 
54 C.C.A. 317, certiorari denied 23 S. 
Ct. 843, 187 U.S. 643, 47 L.Ed. 346. 

(2) Other specific articles see 26 
C.J. p 730 note 19 [a]. 

Particular articles held not part of 

realty 

(1) Frigidaire.—Stallknecht v. Gil- 
hert Appliance Corporation, 259 N.Y. 
S. 189, 144 Misc. 626. 

(2) Other specific articles see 26 
C.J. p 730 note 19 [b]. 
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17. Pa.—^Wright v. Chestnut HUI 
Iron Ore Co., 45 Pa. 475. 

In spite of agreement that hnild. 
ing remain personalty as between the 
bailor and bailee of a garage erect¬ 
ed on the residence property of the 
bailee, its erection as a building con- 
stituted it a part of the freehold as 
to an innocent purchaser at a sher- 
iffs sale of the freehold under a pre- 
existing mortgage.—Diamond v. But- 
ler, 17 Pa.Dist. & Co. 183. 

Erection on another’s land 

However, where a building was 
erected on the land of another un¬ 
der an agreement that the landowner 
should obtain an interest in the 
building if he would pay of£ a judg- 
ment which was a lien on the land, 
it was held that until the judgment 
was so paid off the building remained 
the personal property of the person 
constructing it, so as not to pass un¬ 
der a sale of the land on execution 
against its owner.—Yater v. Mullen, 
24 Ind. 277. 

la Neb.—Dewey v. Walton, 48 N. 

W. 960, 31 Neb. 819. 

Pa.—Harlan v. Harlan, 20 Pa. 303. 

19. Colo.—Hayes v. New York Gold 
Min. Co., 2 Colo. 273. 

20^ Cal.—Tyler v. Decker, 10 CaL 
435. 
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Inasmuch as the right of a creditor to treat chat- 
tels annexed to the freehold as personal property 
depends on the right of the debtor to do so, it fol- 
lows that whatever fixtures the debtor is at liberty 
to remove may be seized and removed by the execu- 
tion creditor,21 and the purchaser at a sale has a 
right to enter on the premises and remove them-22 

Articles which are so annexed to land as to be 
part thereof cannot be levied on as personalty under 
an execution against the owner of the land.^^ The 
execution creditor or levying officer cannot, by sev- 
ering articles from the realty, render them subject 
to the execution.2l 

Whether a particular article is to be regarded as 
part of the realty, so as not to be subject to execu¬ 
tion as personalty, is, it seems, determined by the 
same criteria as in cases arising between grantor 
and grantee and mortgagor and mortgagee,25 which 
are discussed supra §§ 43-51, 55. Although it has 
been said that the rule to be applied is the one gov- 
eming cases arising between landlord and tenant,^^ 
as discussed supra §§ 33-42. Plaintiff and defend¬ 
ant in execution may, if no other person then has 
the right to object, agree that an article levied on 
shall be sold as personal property, and it ‘will pass 
by a sale as such,27 Where the execution creditor, 
after levying on articles as personalty, consents to 
their attachment to the realty, they become fixtures 
and he thereby releases his execution lien.28 

A parol transfer of fixtures does not sever them 
so as to render them liable to execution as property 
o.f the transferee.29 

Articles to he attached. Articles not yet attached 
to the land, but intended to be attached thereto, 


have in some instances been regarded as not sub¬ 
ject to levy as personalty;^® but there is authority 
for a contrary view.^i 

Articles accidentally severed, as by a flood, have 
been held not to be thereby converted into personal 
property so as to be subject to execution.^2 

b. Articles Eemovable by Agreement or Under 
Lease 

Articles annexed to another^s land under an agree¬ 
ment or lease reservlng the right of removal are generally 
subject to levy and sale as personalty under execution 
against their owner, 

The effect of agreements as determining whether 
or not an article affixed or annexed to real property 
has become part of the realty is considered supra §§ 
12-20, and the effect of such agreement between 
landlord and tenant, supra § 15; and for the rulc of 
law generally applicable in determining whether 
removable fixtures are realty or personalty as be¬ 
tween landlord and tenant and their privies, see su¬ 
pra § 37. Since articles and structures erected on, 
or annexed to, another’s land under an agreement 
reserving the right of removal are generally regard¬ 
ed as retaining their character as personalty, they 
have been held subject to levy and sale as such un¬ 
der execution against their owner accordingly, 
articles which are removable by the tenant under a 
lease have generally been held subject to levy and 
sale as chattels on execution against him.^^ On the 
other hand, articles held to be part of the realty as 
between a lessee and his attaching creditors pass 
on an execution sale of his interest in the realty, 
notwithstanding an agreement with his lessor that 
he might remove them on the expiration of the 


21. Pa.—Ritchie v. McAllister, 14 
Pa.Co. 267. 

26 C.J. p 732 note 31 [a]. 

22. Pa.—Ritchie v. McAllister, 14 
Pa.Co. 267. 

23. N.Y.—Preferred Mut. Pire Ins. 
Co. of Chenang-o County v. Wager, 
252 N.Y.S. 56, 140 Misc, 909. 

26 C.J. p 730 note 20, p 732 note 31 
[b]. 

l^essee of minerals also owner of 
land 

Where scales, limestone cars, iron 
on sidings, wire cable, iron on the 
incline, wheels, axles, three bank 
cars, railroad iron in the quarry, and 
a tramway, belonging to a limestone 
quarry, were placed on the property 
by the owner of the land, although 
he was merely lessee of an undivided 
two thirds of the minerals in the 
land, and the lease reserved the right 
to remove all fixtures, the lesser title 
merged into the g-reater and the ar¬ 
ticles in question were part of the 


freehold and not subject to execution 
against the owner as personalty.— 
Ritchie v. McAllister, 14 Pa.Co. 267. 

24. 111.—Titus V. Mabee, 25 111. 257. 
lowa—Dubuque Congr. Soc. v. Flem¬ 
ing, 11 lowa 533, 79 Am.D. 511. 

25. U.S.—Giddings v. Freedley, Vt. 
128 F. 355, 63 C.C.A. 85, 65 L.R.A. 
327, affirming 113 F. 438. 

26 C.J. p 731 note 22, p 732 note 31. 

26. Ind.—Taffie v. Wamick, 3 Blackf. 
111, 23 Am.D. 383. 

27. Pa.—Mitchell v. Freedley, 10 Pa 
198. 

26 C.J. p 731 note 20 [a]. 

28. W.Va.—Patton v. Moore, 16 W. 
Va. 428, 37 Am.R. 789. 

29. Del.—^Rice v. Adams, 4 Del. 332. 

30. W.Va—McFadden v. Crawford, 
15 S.E. 408, 36 W.Va. 671, 32 Am. 
S.R. 894. 

31. N.H.—Carkin v. Babbitt, 58 N.H. 
579. 


32. Me.—Goddard v. Bolster, 6 Me. 

427, 20 Am.D. 320. 

W.Va—Patton v. Moore, 16 W.Va 

428, 37 Am.R. 789. 

33. U.S.—Glenn v. W. C. Mitchell 
Co., 9 F.2d 599, 600, citing Oorpus 
Juris. 

26 G.J. p 731 note 26. 

Agreement by parties in execution 
for sale of article as personalty 
see supra § 56 a. 

34. Colo.—Rare Metals Min. & MilL 
Co. V. Western Colorado Power Co., 
213 P. 124, 73 Colo. 30. 

Okl.—Unde Sam Oil Co. v. Union 
Petroleum Co., 216 P. 443, 90 OkL 
135. 

24 C.J. P 731 note 24. 

If the tenant has lost his xigrht of 
removal, the execution creditor has 
no right to levy on the articles.— 
Friedlander v. Ryder, 47 N.W. 83, 
30 Neb. 783, 9 DR.A. 700. 
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lease;^» and, where a buyer of chattels under a con- 
tract stipulating that they shall be regarded as the 
personal property of the seller, with the right of 
removal until paid for, attaches the property to real 
estate so as to make them fixtures, the chattels have 
been regarded as fixtures against everyone except 
the seller, so that a judgment creditor of the buyer, 
or a purchaser at an execution sale, may not claim 
the property as personal property by virtue of the 
contract.^® 

§ 57. - Distress 

The distress of fixtures is considered in the C.J.S. 
titie Landlord and Tenant, § 681, also 36 C.J. p 599 
note 81-p 560 note 90. 

§ 58. Estoppel as Regards F-ixtures - 

One may be estopped by his conduct or declarations 
from claiming as realty an article annexed to land, 
or from claiming that an article Is not part of the realty, 

By reason of conduct or declarations, one may be 
estopped from claiming that an article annexed to 
the realty is part of it,^7 as where he has treated it 
as personalty for the purpose of sale or chattel 
mortgage but the fact that a deed or mortgage 
describes or treats articles as chattels has been held 
not to preclude the grantee or mortgagee from 
claiming them as part of the realty,^^ and the fact 
that a mortgagee of realty has taken a chattel mort¬ 
gage on chattels attached has been held not to pre- 
vent him from claiming them as realty.^ ^ 

On the other hand, one may be precluded by es- 
toppel from claiming that an article is not part of 
the realty and is, therefore, removable,-^^ as where 
he has treated it as realty for the purpose of sale^^ 
or lease.^-^ The lease of land by a licensee, without 
mention of the article in question, has been held 
not to estop him from claiming it as his personal 


property. 

Effeci of attachmenf or action in replevin. The 
fact that one attached certain articles as personal 
property was held not to* estop him from claiming 
them as fixtures and part of the real estate.^® 
However, an attachment of the articles in question 
as personalty,or a suit in replevin to recover 
property,48 has been held strong evidence against 
the person bringing the proeeeding that the articles 
were not realty. 

§ 59. Actions Relating to Fixtures 

Actions involving fixtures are controHed by general 
rules. 

For injuries to rights in fixtures, actions at law 
to recover possession or damages will lie, as appears 
infra § 60 a; in a proper case relief may be had in 
equity, as appears infra § 60 b. 

Laches. An action to recover the possession or 
value of an article as personalty is not barred by 
laches where demand therefor was made within a 
few months after defendant acquired the realty, 
and the action followed.49 

§ 60. - Nature and Form 

a. Actions at law 

b. Relief in equity; injunctions 

a. Actions at La*?^ 

In so far as an article, Including a ffxture annexed 
by a tenant, Is regarded as part of the realty, it Is not 
the subject of trover, replevin, detinue, or any action ly- 
ing oniy for personalty; but in so far as an article 
attached to land or severed therefrom is regarded as 
personalty, or may, at the elecbion of the owner of the 
article, be considered such, such an action will lie. An 
article that has become part of the realty may be the 
subject of an action of trespass quare clausum fregit. 

Since trover lies only in the case of personal 
property, the general rule is that the action cannot 


35. Cal.—^McNally v. Connolly, 11 P. 
320, 70 CaL 3. 

2S C.J. p 731 note 24 [b]. 

36. Nev.—^Arnold v. Goldfield Third 
Chance Min. Co., 109 P. 718, 32 Nev. 
447. 

37. Pa.—Meigs’ Appeal, 62 Pa, 28, 1 
AnxE, 372. 

25 C.J. p 733 note 41. 

38. Me.—Polsom v. Moore, 19 Me. 
252. 

25 C.J. p 733 note 39. 

38. BL—Ballou v. Jones, 37 IU. 95. 
25 C.J. p 733 note 40 [aL Cc3. 

40. IlL—^Jenney v. Jackson, 6 UL 
App. 32. 

N-J.—^Keve v. Paxton, 26 N.J.Eci. 107. 

41, IIL— Wi&eM v. Farmers^ Nat. 


Bank, 35 N.E. 802, 148 IU. 163, 39 
Am.S.It. 166. 

42. Pa.—Levin v. McClaskey, 97 A 
682, 252 Pa. 520. 

26 C.J. p 733 note 42 Eb}, [c]. 
Conditional vendor 

(1) Conditional vendor selling ma- 
chinery to contractor held estopped 
to claim it from owner of the land 
who paid for the machinery.—Hart- 
er V. Delno, 194 P. 300, 49 Cal.App. 
729—26 C.J. p 733 note 42 [dj. 

(2) Conditional seller held not es¬ 
topped by delay to claim the property 
covered by its contract,—Holland 
Furnace Co. v. Lithuanian Building 
& Loan Ass^n of Waukegran, 3 N.E.2d 
934, 286 IILApp. 463. 

Pailor-e to assert rigrlits and 1)10^ 
dlngf at anctlon held insufficient' to 
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establish estoppel.—Hanrahan v, 
0’Reilly, 192 Mass. 201—23 C.J. p 733 
note 42 Ef}. 

Ind.—Dutton v. Ensley, 51 N.E. 
380, 21 Ind.App. 46, 69 Ato.S.R. 340. 

44. Mich.—Bracelin v. McLaren, 26 
N.W. 533, 59 Mich. 327. 

45. S.C.—Sullivan v. Jones, 14 S.C. 
362. 

46. Pa.—Christian v. Dripps, 28 Pa. 
271. 

47. 111.—Hewitt v. General Electric 
Co., 45 N.E. 725, 164 111. 420—Hew¬ 
itt V. Watertown Steam Eng-lne Co., 
65 IILApp. 153. 

48. 111.—Long V. Cockerp, 21 N.Ew 

201, 128 Hh 29. 

46. CaL—M. P. Moller, Inc., v. Wil- 
som 63 P.2d 818, 8 Cal.2d 31. 
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be maintained for the recovery of fixtures which 
have been annexed to the soii or freeholdj^O and it 
will not; as a rule, lie on account of fixtures which 
have not been severed from the soil, and hence are 
part of the realty.^^ Articles which are not so an¬ 
nexed as to become part of the realty, and hence 
are merely chattels, are a proper subject for this 
form of action.®^ 

For the same reason, the action of replevin does 
not lie for articles so annexed to the realty as to be 
part thereof,53 as, for example, a house or a tur¬ 
bine pump constituting part of a building’s cooling 
System but articles not part of the realty, al- 
though attached to it, may be replevied,56 as, for 
example, a counter and showcase,^'^ mirrors,^^ or 
buildings resting on blocks.59 

Likewise, detinue will not lie for articles which 
have become part of the realty.^® 

An action of trespass de bonis asportatis will lie 
against one wrongfully removing fixtures.®^ Tres¬ 
pass quare clausum will lie in favor of the owner 
of the freehold against one wrongfully entering and 
severing fixtures therefrom;^^ but such an action 
does not lie for the removal of an article, although 
attached, if not a part of the realty.63 A lessor not 
in possession cannot sue in trespass for the wrong- 
ful removal of fixtures placed on the premises by 
the lessee.®'^ 


§ 60 

Effect of severance. Where, under the rules of 
law discussed supra § 21, the actual or constructive 
severance of a fixture has again made it personalty, 
it is a proper subject for an action of trover;®^ 
under such rules, after the wrongful severance of 
fixtures from the land, they are, at the option of the 
owner, personalty, and it has been generally held 
that he may then bring trover for their value 
against the wrongdoer.®® There is, however, au- 
thority that to constitute a conversion there must 
be a taking distinet from the severance.®^ It is or- 
dinarily sufficient that plaintifif has the right of im¬ 
mediate possession of the articles severed but 
trover has been held not to lie for fixtures severed 
by one in possession of the land under claim of titie, 
since this wouid involve a trial of the titie to land.^^ 

Replevin also lies to recover fixtures which have 
been severed.*^® After the wrongful severance of 
articles constituting part of the realty, the land- 
owner may ordinarily bring replevin for such ar¬ 
ticles as chattels or he may elect to sue for dam- 
ages to the landJ^ He cannot, however, maintain 
replevin against one in actual adverse possession 
of the land under claim of titie, because then the 
action wouid be made the means of litigating the 

titie to realty. 

Detinue will lie for an article which has, by rea¬ 
son of severance, resumed its character of person- 
altyA^ The owner of land may in this form of ac- 


50. N,Y.—American Union Tei. Co. 

V. Middleton. 80 N.T. 408. 

65 C.J. p 25 note 55. 

51. Mich.—Osborn v. Potter, 59 N. 

W. 606, 101 Mich. 300. 

26 C.J. p 733 note 43. 

52. Minn.—Shapira v. Barney, 14 N. 
W. 270, 30 Minn. 59. 

Particnlar articles 

(1) Furnace.—Colonial Hili Co. v. 
Moncrief Furnace Co., 158 S.E. 343, 
43 Ga.App. 204. 

(2) A glass case, a stand of draw- 
ers, and a mirror in a restaurant, 
screwed or nailed to the ceilin&.— 
Guthrie v. Jones, 108 Mass. 191. 

53. N.J.—Rinbrand Well Drilling Co. 
V. L & H Theatres, 20 A.2d 358, 126 
N.J.Law 446, affirmed 23 A.2d 404, 
127 N.J.Law 604. 

26 CJ. p 735 note 67. 

54. Okl.—Davis v. Spurrier Lumber 
Co., 15 P.2d 131, 159 Okl. 261. 

55. N.J.—Rinbrand Well Urilling Co. 
V. L & H Theatres, 20 A.2d 3S8, 
126 NJT.Law 446, aifirmed 23 A.2d 
404, 127 N.J.Law 604. 

56. Xdti^tlon of other issnea 
Where conditional seller, bringing 

replevin action for furnace against 
prior mor^^gee of realty to whom 
premises were conveyed, was entitled 


to judgment for possession of fur¬ 
nace, defendant was not entitled to 
litigate legal rights arising from 
removal of old furnace by plaintiff. 
—Holland Furnace Co. v. Bird, 21 P. 
2d 825, 45 Wyo. 471. 

57. 111.—^Wells V. Merle & Heaney 

Mfg. Co., 66 II1.APP. 292. 

5a N.J.—Cranston v. Beck, 56 A. 
121, 70 N.J.I^aw 145. 

59. Cal.—Pennybecker v. McI>ougal, 
48 Cal. 160. 

60. N.C.—Pemberton v. King, 13 N. 
C. 376. 

Va,—McFadden v. Crawford, 15 S.E. 
408, 36 W.Va. 671, 32 Am.S.R. 894. 

61. N.H.—^Wadleigh v. Janvrin, 41 N. 
H. 503, 77 Am.D. 780. 

26 C.J. p 735 note 66. 

62. Me.—Symonds v. Harris, 51 Me. 
14, 81 Am.D. 553. 

26 C.J. p 735 note 64. 

63. Miss.—^Terry v. Robins, 13 Miss. 
291. 

26 C.J. p 735 note 65. 

64. Ala.—Middleton v. Alabama 

Power Co., 71 So. 461, 196 Ala. 1. 

65. Mo.—^Denvir v. Growe, 9 S.W.2d 
957, 960, 321 Mo. 212, quoting Cor¬ 
pus Jnris. 

26 C.J. p 734 note 59. 

imi 


66. Ga.—Blain v. Corbin, 180 S.E. 
854, 51 Ga.App. 472. 

26 C.J. p 734 note 60. 

67. N.Y.—American Union Tei. Co. 

V. Middleton, 80 N.Y. 408. 

63. Ala.—Middleton v. Alabama 
Power Co., 71 So. 461, 196 Ala. 
1 . 

26 C.J. p 735 note 62. 

66. Pa.—Harlan v. Harlan, 16 Pa. 

507, 53 Am.D. 612. 

26 C.J. p 735 note 63. 

70- Ark-—^Hensley v. Brodie, 16 Ark. 
511. 

N.Y.—Cresson v. Stout, 17 Johns. 11G, 
8 Am.D. 373. 

71- Cal.—Teat er v, Good Hope De- 
velopment Corporation, 92 P.2d 112, 
14 Cal.2d 196, superseding, App,, 86 
P,2d 673. 

26 C«r. p 736 note 77. ‘ 

72. Ky.—Martin v. Ferguson, 103 S. 

W. 257, 31 Ky.L. 590, rehearing 
denied 104 S.W. 698, 31 Ky.L. 1095. 

73. Pa.—Harlan v. Harlan, 16 Pa. 
507, 63 Am.D. 612. 

26 C.J. p 736 note 78. 

74. Ark.—Hensley v. Brodie, 16 Ark. 
511. 
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tion recover an article wrongfully severed,'^^ pro- 
vided, as in the case o£ trover or replevin, defend¬ 
ant is not in possession of the land and claiming 
adversely."^® 

Articlcs removablc hy agreemenfj under the rules 
of law discussed supra §§ 12-20, may be the subject 
of an action of trover even before severance;'^'^ 
the refusal of the person in possession of the land 
to allow the removal of such articles by their own- 
er has been regarded as constituting a conversion,"^ 
although a mere failure to deliver the articles to 
their owner on demand has not been so regardedJ^ 
Where articles removable by agreement are regard¬ 
ed as part of the realty, trover will not lie.^® Ar¬ 
ticles which are personalty, or removable, by agree¬ 
ment, although affixed to the land, may be recovered 
in replevin,^^ 

Articles removable hy tcnant. In so far as trade 
and domestic fixtures annexed by the tenant, al¬ 
though removable by him, are regarded as part of 
the realty, as considered supra §§ 15, 33-42, they 
are not the subject of an action of trover;®- but 
in so far as such removable fixtures are regarded 
as personalty, trover will lie therefor, even before 
their severance,®® the action of the landlord in pre- 
venting the removal of the fixtures by the tenant 
being regarded as a conversion,®-^ as is his appro- 
priation of the tenant^s fixtures.®^ 

As is true with respect to trover, fixtures remov- 
ahie by a tenant under a lease, where regarded as 


part of the realty, cannot be recovered in replevin 
by the tenant or one claiming under him;®® but, 
where such fixtures are regarded as personalty, 
they may be so recovered.®^ 

As in the case of trover or replevin, if, as be- 
tween landlord and tenant, fixtures are a part of the 
land, they are not the subject of an action of de- 
tinue.®® 

Articles annexed by wrongdoer. One who 
wrongfully annexes another’s personal property to 
his own land does not thereby convert it into realty 
so as to prevent the owner from maintaining trover 
therefor;®® and the application of the general rule 
that after wrongful severance of fixtures from the 
land the owner at his election may bring trover 
against a wrongdoer is not affected by the fact that 
the article is reattached to another freehold.®^ Un¬ 
der the apparent weight of authority, if an article 
is wrongfully annexed to another’s land without the 
assent of the owner of. the article, it retains its 
chattel character for the purpose of replevin by 
such owner on the other hand, it has been held 
that replevin will not lie, because the article has 
become part of the realty.®^ 

Action by mojdgagce or person in similar capaci- 
ty. A mortgagee of realty having merely a lien 
cannot, on the ground that an article removed from 
the mortgaged premises is a fixture, maintain an ac¬ 
tion in replevin for the possession of the article.®® 
A mortgagee having legal title to the land, how- 


75. Ala.—^Adler v. Frestwood, 24 So. 
999, 122 Ala. 367. 

26 C.J. p 736 note 84. 

76. Ala.—Adi er v. Prestwood, supra 
—Cooper V. Watson, 73 Ala. 252. 

77. Ga.—International Clay Machin- 
ery Co. v. Moultrie Banking^ Co., 
129 S.E. 877, 34 Ga.App. 396, 

Md.—^Western Maryland Dairy v. 
Maryland Wrecking & Equipment 
Co., 126 A. 135, 146 Md. 31S. 

Mich.—Lu-mi-Nus Signs Co. v. Re¬ 
gent Theatre Co., 231 N.W. 128, 
250 Mich. 535. 

Minn.—Pennig v. Schmitz, 249 N.W. 

39. 189 Minn. 262. 

26 C.J. p 734 note 54. 

78. 111.—National Bank of Republic 
of Chicago v. Wells-Jackson Corpo¬ 
ration, 193 N.E. 215, 358 111. 356, 98 
A.L.R. 618, reversing 272 111.App. 
561. 

26 C.J. p 734 note 56. 

79. NJr.—Temple Co. v. Penn Mut. 
Eife Ins. Co., 54 A. 295, 69 N.J. 
Law 36. 

26 C.J. p 734 note 57. 

80. Nev.—Prescott v. Wells, 3 Nev. 
S2. 


V. Grubiak, 284 N.W. 602, 287 Mich. 
671. 

Minn.—Pennig v. Schmitz, 249 N.W. 
39, 189 Minn. 262. 

Utah.—^Workman v. Henrie, 266 P. 

1033, 71 Utah 400, 58 A.L.R. 1346. 

26 C.J. p 736 note 75. 

82. Mass.—Looney v. Trimount 
Theatres, 184 N.E. 683, 282 Mass. 
275. 

26 C.J. p 734 note 46. 

83. Minn.—Shapira v. Barney, 14 N. 

W. 270, 30 Minn. 59. 

26 C.J. p 734 note 47. 

84. Minn.—Stout v. Stoppel, 14 N. 
W. 268, 30 Minn. 56. 

26 C.J. p 734 note 48. 

85. Pa.—Cassell v, Crothers, 44 A. 
446, 193 Pa. 359. 

26 C.J. p 734 note 49. 

86. Mass.—Lord v. Rowse, 80 N.E. 
822, 195 Mass. 216—Brown v. Wal- 
lis, 115 Mass, 156. 

87. Ga.—Raymond v. Strickland, 52 
S.E. 619, 124 Ga, 504, 3 L.R.A.,N.S., 
69. 

26 C.J. p 735 note 72, p 736 note 75 
[a]. 

88. N.C.—Pemberton v. King, 13 N. 
C. 376. 
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89. 111.—Bartley v. Rogers, 104 111. 
App. 164. 

Ky.—Dawson v. Powell, 9 Bush 663, 
15 Am.R. 745. 

But where ties were taken and 
used by a contractor for building a 
railroad, and the road was in use 
before it was delivered to the rail¬ 
road company, the owner of the 
ties, after waiting until such deliv- 
ery to claim his property, could not, 
it was held, bring trover against the 
company, since the only conversion 
took place before the company had 
any control over the property.—De- 
troit & B. C. R. Co. v. Busch, 6 N.W. 

90, 43 Mich. 571. 

90. Ga.—^Woods v. McCall, 67 Ga. 
506. 

91. Mont.—Eisenhauer v. Quinn, 93 
P. 38, 36 Mont. 368, 122 Am.S.R. 
370, 14 L.R.A.,N.S., 435. 

26 C.J. p 735 note 73. 

^ 111.—Ogden V. Stock, 34 111. 522, 

85 Am.D. 332. 

26 C.J. p 736 note 74. 

9?li Kan.—Clark v. Reyburn, 1 Kan. 
281. 

Neb.—Moore v. Moran, 89 N.W. 629, 
64 Neb. 84, 


8L Mich.—United Store Fixture Co. 
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e ver, may, it has been held, bring an actionin re- b. Eelief in Equity; Injmctions 

plevin to recover a fixture removed from the land, A fixture may he the subject of equftable relief, as 

such as a house, provided it is not attached to the mjunction. 

soil of another freehold,^^ and he may have an ac- Unless the remedy at law*is adequate,^^ a fixture 
tion of trespass quare clausum fregit.^^ The gran- ^ proper subject for equitable relief, as in 

tee in a security deed may bring an action for the ^ proceeding to protect the interests of a bailor,®» 

„ u r t. 1 j * 1 a- lessee,^ a mortgagee ^ a purchaser at a foreclosure 

recovery as personalty of a chattel annexed to real- , . i . 

» -r r 11 sale,3 the vendor in a conditional sale,^ or the own-' 

ty as an irremovable fixture/ if wrongfully sev- . .i*iii 

, , . , , , , . , ; , er of property which has been appropriated and not 

ered, although attached to realty agam and bought ^ 

cross bili cannot be maintained int 
as such by an innocent purchaser.96_ The purchaser foreclosure proceedings to obtain a decree that a 
of a house with notice that it is subject to a deed of warm-air furnace and certain of its piping and con- 

trust to secure the payment of a bond, if he re- nections were personal property and not subject to 

moves such house from the premises, is liable in complainanfs mortgage where, prior to its filing, 

damages to the trustee in an action to recover the the sheriff levied on, and had made a sale of, the 

balance due on the bond.^^ property in question.® 


N.J.—^Kircher v. Schalk, 39 N.J.Law 
335. 

Right to liotise 

Where the mortgagor of real prop¬ 
erty had the right to possession and 
the right to remove any fixture un¬ 
less such removal unreasonably im- 
paired the mortgage security, an ac¬ 
tion -w-ill not lie by the holder of a 
note secured by a mortgage on the 
realty against the purchaser of a 
house removed therefrom after com- 
mencement of an action to foreclose 
the mortgage, although the pur¬ 
chaser had actual knowledge of the 
mortgage lien, where no showing is 
made that he acted fraudulently.— 
Toralinson v. Thompson, 27 Kan. 70. 

94. 111.—Dorr v. Dudderar, 88 111. 
107. 

Bona fide purchase 

However, even if as between the 
mortgagor and mortgagee the latter 
is regarded as having the legal title 
to the land, where fixtures are sev- 
ered from the realty by a mortgagor 
in possession before foreclosure and 
afterward sold to one who buys in 
good faith and for value and with 
merely constructive notice of the 
mortgage, they cannot be recovered 
by the mortgagee from such pur¬ 
chaser in an action of replevin.—Mc- 
Kelvey v. Creevey, 45 A. 4, 72 Conn. 
464, 77 Am.S.R. 321. 

A mortgragee in righifefiil possession 
can maintain an action in replevin 
for the possession of fixtures re¬ 
moved from the mortgaged prera- 
ises.—Cresson v. Stout, 17 Johns., 
N.Y.. 116, 8 Am.D. 373. 

95. Me.—Smith v. Goodwin, 2 Me. 
173. 

96. Ga.—Burpee v. Athens Produc- 
tion Credit Ass'n, 15 S.E.2d 526, 65 
Ga.App. 102. 

Furnace 

Ga.—^Burpee v. Athens Production 
Credit Ass’n, supra. 


97. N.C.—Beck v. Zimmerman, 75 N. 

C. 60. 

98- Keplevin 

Where mortgagee brought replevin 
to repossess house removed from 
mortgaged land by party who had 
erected house, such party couid not 
subsequently maintain chancery ac¬ 
tion to determine right of ownership 
and possession of house on ground 
that it had remained personalty, 
since on that theory he had adequate 
remedy at law in the replevin action. 
—Paeth V. Squire, 269 N.W. 175, 277 
Mich. 283. 

99. Pa.—^Wetherill v. Gallagher, 60 

A. 905, 211 Pa. 306, 107 Am.S.R. 

575. 

1. Right to remove improvements 

Where a lease of land to the gov- 

ernment provided that on the ter- 
mination of the lease the govern- 
ment couid remove buildings and im¬ 
provements placed on the land by it, 
and the lessor prevented such re¬ 
moval, the government couid main¬ 
tain a suit in equity to have its rights 
adjudicated, and for assistance in its 
efforts to remove the property, the 
lessor being insolvent and the rem¬ 
edy at law uncertain.—Mack Copper 
Co. V. U. S., C,C.A.CaL, 26 F.2d 664. 

2. Buildiug removed from mort¬ 
gaged premises 

Where, after the execution of a 
mortgage on a lot and the buildings 
thereon, the buildings are removed 
to another lot without the mort- 
gagee's consent, the mortgagee, or a 
bona fide assignee of the mortgage, 
does not lose his lien thereon as 
against one claiming under a sale 
and conveyance by quitclaim deed 
from the mortgagor, although such 
purchaser may have had no knowl¬ 
edge that the buildings were so re¬ 
moved; and, in an action to foreclose 
the mortgage on the lot and the 
buildings so removed, where the pur- 
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chaser is made a defendant by rea- 
son of his claim to the buildings as a 
purchaser from the mortgagor, the 
right of complainant to a lien on the 
buildings may be determined.—Part- 
ridge v. Hemenway, 50 N.W. 1084, 89 
Mich. 454, 28 Am.S.R. 322. 

3. Removal of ‘‘fixtures”' 

WTiere, pending foreclosure sale 
pursuant to the final decree, one buys 
and removes “fixtures” from a build- 
ing covered by the mortgage, the 
chancellor might properly, at the in- 
stance of the purchaser at the fore¬ 
closure sale, issue an order requiring 
the buyer either to return the “fix¬ 
tures” to the general master or show 
cause why they should not be re- 
turned.—Greenwald v. Graham, 130 
So. 608, 100 Pia. SIS. 

4. Ala.—Town of Camden v. Fair- 
banks, Morse & Co., 86 So. 8, 204 
Ala. 112. 

Ziieu against leased premises denied. 

Where a lessee installs a fixture to 
which the vendor retains title untii 
payment in full under a contract ex- 
pressly so providing and providing 
that the fixture should remain per¬ 
sonalty, the vendor cannot have a 
lien against the land for the balance 
due on the bankruptcy of the lessee. 
—Nu-Way Boiler & Engineering Co. 
V. Morensky, 268 111.App. 211. 

5. U.S.—Ocmulgee River LumberCo. 
V. Ocmulgee Valley Ry. Co., D.C. 
Ga., 251 F. 161, 164. 

Public use as no defense 

“Usually Public interests are not 
well conserved at the instance of 
those who seize, appropriate, and do 
not pay for the property of others; 
and the state, which is the appro¬ 
priate guardian of the public, is not 
a party here.”—Ocmulgee River 
Eumber Co. v. Ocmulgee Valley R. 
Co., supra. 

6. N.J.—^Workingmen's Building & 
Loan Ass^n v. Del Vecchio, 161 A, 
282, 8 N.J.Misc. 563. 
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Injunciions. In the absence of an adisquate rem- 
idy at law, and in a proper case, as where the rig-ht 
o, or the nature of, the article is in dispute, an in- 
unction may issue to stay the removal of a fix¬ 
ure,^ at the suit of the landlord,^ the owner of 
ights in the premises,^ a contract vendor,a pur- 
haser under contract of purchase from the les- 
or,^i a mortgagee,^- a purchaser at a foreclosure 
ale,13 or a judgment creditor.i^ An injunction 
nay also issue to protect the rights of one who 
:Iaims as personalty articles attached to the land.i^ 

\ 61. - Parties 

In so far as a right of Intervention is recognized in 
he local practice, parties interested may intervene in 
lending litigation as to fixtures. 

In particular circumstances, a mortgagee has been 
eld not to be a necessary party defendant to an ac- 
.on involving a fixture;!^ t)ut a complaint against 


the owner of realty to recover a fixture to which 
the vendor retained title has been held demurrable 
for defect of parties defendant where the vendee 
was not made a party.!”^ 

Intcrrcntion. Parties interested in pending liti¬ 
gation as to fixtures may intervene in so far as a 
right of intervention in favor of interested parties 
may be recognized in the local practice.13 

§ 62. - Pleading 

General rules of pleading have been applied in ac- 
tions involving fixtures. Authorities differ as to whether, 
in replevin of an article which may be a fixture, tha 
complaint must aver facts showing it to be personalty. 

In replevin of an article which may be a fixture, 
the complaint has been required to allege such facts 
as wili show it to be personalty ;l9 but the con- 
trary has also been held.^o Since a building on land 


. Conn.—Carap v. Charles Thacher 
Co., 52 A. 953, 75 Conn. 165. 

6 C.J, p 736 note 86. 

□jTUictioii x^eudemte lite 
'.J.—Ashhy V. Ashby, 46 A. 528, 59 
N.J.Eq. 536. 

Mass.—Trask v. Little, 64 N.E. 
206, 182 Mass. 8. 

5 C.J. p 736 note S6 [cj (3). 
enant 

(1) A tenant may be enjoined from 
3moving: fixtures during the term.— 
/"alker v. Tiliis, 66 So. 54, 188 Ala. 
13, L.R.A.1915A 654. 

(2) He may also be enjoined from 
Ding so at the end of the term.— 
‘olmes V. Standard Pub. Co., N.J.Ch., 

5 A, 1107. 

oziversion. not involved 
The action of the landlord in seek- 
Lg- an injunction to restrain the re- 
oval of the fixtures by the tenant 
is been regarded as not involvingr a 
)nversion.—Felcher v. McMillan, 61 
.W. 791, 103 Mich. 494—26 C.J. p 734 
5t© 52. 

N.Y.—Davies v. Iroquois Gas Cor¬ 
poration, 4 N.E.2d 742, 272 N.Y, 
572, reversing 288 N.Y.S. 927, 248 
App.Div. 670, reversing 292 N.Y.S. 
111, 161 Misc. 103. 

Wis.—Taylor v. Collins, 8 N.W. 
22, 51 Wis. 123. 

} C.J. p 736 note 86 [cj (4). 

- IlL—Davis V. Carsley Mfg. Co., 
112 IlLApp. 112. 

Tenant enjoined.—I>avis v. Carsley 
Co., supra, 

L Cal.—^Pomeroy v. Bell, 50 P. 683, 
m Cal. 635. 

> Cjr. p 736 note 86 [cj (1). 

J. Md.T—^Dudley v. Hurst, 8 A. 901, 
67 Md. 44, 1 Am.S.R. 368. 

^ Pa.—Witmer^s Appeal, 45 Pa, 
465, 84 AnuD. 605. 


15. Fnrchasecr at execntiou sale 
Where a boiler, engine, and saw- 

mill were placed on land under a 
lease providing that they should not 
become a part of the realty, and 
plaintiff's assignor purchased them 
under execution as personalty, plain- 
tiff might enjoin the sheriff from 
thereafter levying on the property 
under a subsequent attachment 
against the property as realty.— 
Hershberger v. Johnson, 60 P. 838, 37 
Or. 109, 

16. In hnilder^s action against snh- 
seqnent ptircliasex of land to recover 
possession of house erected with con- 
sent of defendant's vendor, and un¬ 
der agreement that house should re- 
main personal property of builder, 
and be removable, mortgagee of de¬ 
fendant was held not a necessary 
party where defendant had actual no- 
tice of the agreement by which title 
to the house was reserved, notwith- 
standing the fact that the house was 
not expressly reserved by the deed. 
—^Workman v. Henrie, 266 P. 1033, 
71 Utah 400, 58 A.L.R. 1346. 

17. N.Y.—Otis Elevator Co. v. 

Rochester Friendly Home, 169 N.Y. 

S. 389. 391, 10-3 Misc. 76. 

In action to recover elevator in- 
stalled in defendanfs building under 
a conditional sales contract made 
with a contractor, “the vendee should 
be made a party, so that the entire 
controversy between the parties in¬ 
terested may be determined in one 
action. That is the principle that 
should control, rather than the doc- 
trine that he should not be brought 
in if the court can determine the con¬ 
troversy without prejudice to the 
rights bf others or saving their 
rights. The defendant should not be 
put to the double hazard of a recov- 
ery in thls action and also in a sub- 
sequent action by the vendee. The j 
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vendee should be made a party, so as 
to be bound by the judgment.”—Otis 
Elevator Co. v. Rochester Friendly 
Home, supra. 

la Mortgagee of realty was al- 
lowed to intervene where the vendor 
of a chattel annexed sought to have 
it sold to pay his claim.—Swoop v. 
St. Martin, 34 So. 426, 110 La. 237. 

Conditional vendor of chattel was 
allowed to intervene where a pur¬ 
chaser of the realty claimed the chat¬ 
tel as a fixture.—Thomson v. Smith, 
83 N.W. 789, 111 lowa 718, 82 Am.S. 
R. 541, 50 L.R.A. 780. 

Chattel mortgagee was allowed to 
intervene where one claimed under a 
mechanic's lien as against a mort¬ 
gagee of the realty.—Edwards & 

I Bradford Lumber Co. v. Rank, 77 N. 
W. 765, 57 Neb. 323, 73 Am.S.R. 

514. 

Claim as to property includod in 
mortgage 

Those who claim as their own 
specific property included in a mort¬ 
gage by another have a right, under 
Code Prae, art 396, to urge their 
ownership in a proceeding to fore- 
close the mortgage and s-eek to 
have the specifi-c property they claim 
released from the effects of the mort¬ 
gage.—Bank of Terrebonne v. En- 
geron, La.App., 140 So. 58. 

19w Or.—Burdick v. Tum-A-Lum 

Lumber Co., 179 P. 245, 91 Or. 417. 
Building 

Or.—Enterprise Mercantile Co. v. 
Cunningham, 165 P. 224, 84 Or. 
$19. 

26 C.J. p 736 note 80. 

20. N.J.—Brearley v. Cox, 24 N.J. 
Liaw 287. 

Character of htiilding, as realty or 
personalty, is to be settled by evi- 
dence.—^Elliott v. Black, 45 Mo. 372— 
26 C.J. p 736 note 81. 
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is prima facie a part of the land, one seeking to 
recover a building in replevin must aver it to be 
personalty.-^ In actions of replevin, averment of 
performance, or waiver of performance by the 
landowner, of a condition precedent to the removal 
of a building has been required,^^ and particular 
averments as to demand for possession have been 
held sufficient.23 In an action for the possession of 
personal property, a mortgagee whose mortgage is 
not due but who is in lawful possession, need not 
allege that his security is not ample or will become 
insufficient.2^ Under a statute designed to afford 
protection against conditional contracts, if the ven¬ 
dor seeks to recover the property covered by such a 
contract when annexed to realty, he must allege 
that he has filed his contract as required by the stat¬ 
ute or that the landowner knew its terms.-^ 

One suing for the conversion of an article af- 
fixed to the realty must allege that the article was 
removable and not part of the realty ;-6 but in an 
action to recover possession of real estate and for 
damage to certain buildings thereon, a specific alle- 
gation that plaintifif owned the buildings is not es- 
sential, where he alleges that he owned the land 
from which they were severed.27 In an action for 


damages involvihg an article that may be a fixture, 
a particular complaint has been held sufiicient.^S 

In an action to foreclose a chattel mortgage, 
where the jurisdiction of the court was questioned 
on the ground that the petition showed the property 
to be attached to the realty, an allegation as to the 
giving of a parol chattel mortgage and the subse- 
quent giving of a written one was sufficient to show 
an intention on the defendanfs part that the prop¬ 
erty in question should not become part of the real¬ 
ty.-® 

Under a statute providing for a vendor's lien on 
fixtures in certain instances, a petition by an inter- 
vener in a receivership proceeding, claiming a ven- 
dor’s lien, has been held sufficient to state a cause 
of action.^® 

Counierclami; cross complaint; reply to counter- 
claini. In actions involving fixtures, general rules 
have been applied with respect to the filing of a 
counterclaim,3l cross action,cross complaint,^® 
or reply to a counterclaim.®^ 

Issues and proof; admissihility of evidence under 
plcadings. In actions involving fixtures, general 
rules have been applied with respect to issues, 


21. 111.—Chatterton v. Saul, 16 111. 
149. 

N.J.—Brearley v. Cox, 24 K.J.Law 
287. 

22. Kan.—Ala v. Schwinn, 46 P.2d 
604, 142 Kan. 379. 

23. N.Y.—Perfect Lighting Fixtures 
Co. V. Grubar Realty Corporation, 
239 N.Y.S. 286, 228 App.Div. 141. 

24. Or.—Johnson v. Pacific Land Co., 
164 P. 564, 84 Or. 356. 

25. N.Y.—Otis Elevator Co. v. 
Hochester Friendly Home, 169 N.Y. 
S. 389, 103 Misc. 76. 

Complaiiit held. sixfficieiLt 

In replevin by conditional seller, 
complaint alleging contract between 
seller and contractor for goods which 
were so afExed to realty as to be sev- 
erable, with knowledge and assent of 
owner, stated a cause of action 
against owner under Personal Prop¬ 
erty I^aw § 67, notwithstanding I 

failure to allege time of annexation 
of fixtures or date of filing of alleged 
contract.—Paragon Plumbing Supply 
Corporation v. Umansky Plumbing & 
Heating Co., 9 N.Y.S.24 639, 170 Misc. 
428. 

Bakery oveu 

Tex.—C. I>. Shamburger Lumber Co. 
V. Bredthauer, Civ.App., 62 S.W.2d 
603^, error dismissed. 

27. Ind.--Cromie v. Hooyer, 40 Jnd. 
49. 

-28. Mont.—Helena & Livlngston 
.Staxelting & Reductlon Ca v. North¬ 


ern Pac. Ry. Co., 205 P. 224, 62 
Mont. 281, 21 A.L.R. 1080. 

29. Tex.—Malone v. Burdick, Civ. 

App., 58 S.W.2d 1048. 

^ U.S.—Tangipahoa Bank & Trust 
Co. V. Kent, C.C.A.La., 70 P.2d 
139. 

31. Cotuxterclaim by realty mort- 
gage© 

In action in replevin by conditional 
vendor to recover machine resisted j 
by purchaser’s realty mortgagee, who | 
foreclosed mortgage and claimed 
title to machine as resuit of such 
foreclosure, if vendor in installing 
machine wrongfully removed old ma¬ 
chine, mortgagee should have coun- 
terclaimed for its value or should 
have otherwise appropriately plead- 
ed.—Edward Ermold Co. v. Chemical 
Bank & Trust Co., 14 N.Y.S.2d 424. 

32. Wyom^Til levy on building 
Where suit is instituted by dis- 

tress warrant to secure payment of 
rent and cross action for wrongful 
levy on a building is filed, and tenant 
contends that the building is his 
and that only the lot is rented, he 
must allege the circumstances under 
which the building was erected and 
by virtue of which he becajne own¬ 
er, in order to show that the building 
was not a fixture and part of the lot. 
—Counts V. Dphbs, Tex.Civ.App., 235 
S.W. 716. 

33. Cross compabdnt to determino re- 
movahili'^ 

In an action to foreclose a mort- 
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gage on realty, a company which put 
coal bunkers on the land could prop- 
erly file a cross complaint to deter- 
mine whether they were part of the 
realty or might be removed.—^Nation¬ 
al Mfg. & Engineering Co. v. Farm- 
ers’ Trust & Savings Bank of Koko- 
mo, 185 N.E. 146, 204 Ind. 535, 

34. m proceeding to foreclose mort- 
gage on realty, reply to counterclaim 
by conditional vendor of fixtures, al- 
leging that chattels cannot readily 
be removed and that mortgagee did 
not assent to reservation of rights, 
as required by statute, was held suf¬ 
ficient.—Harmony Realty Co. v. 
Bronxwick Holding Corporation, 242 
N.Y.S. 125, 137 Misc. 16. 

35. In replevin by conditional ven¬ 
dor of silo to recover it from pur- 
chaser of farm under execution, 
where plaintiCf alleged that defendant 
took and unjustly detained the silo, 
which plaintiff owned, and in his 
pleas defendant denied the taking, 
and claimed the title to the silo, the 
plea of non cepit was more or less 
meaningless, and the only issue was 
the title to the property, the deter- 
mination of that issue depending on 
whether or not the silo was to be re- 
garded as a fixture.—Lewis v. B. F. 
Schlichter Co., 112 A. 282, 137 Md. 
217. 

Pleading afflxmative defense 

In action by former possessor 
agatnst mortgagee for conversion of 
bowHng alleys, where mortgagee de- 
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proof,^® and the admissibility of evidence under 
the pleadings.^^ 

§ 63. - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

A presumption as to whether an article attached or 
annexed to realty has become part of it or remains per- 
sonalty may arise from the character of the article and 
the circumstances of the attachment. Except in the case 
of a building, the burden of proof is generally on one who 
asserts that an article attached to realty is part of it. 

Where the annexation or attachment of an arti¬ 
cle was made by the owner of the land, the pre¬ 
sumption is that the article became a fixture and 
part of the realty ;3S this presumption may be over- 
come by evidence that it was not the intent of such 
owner that it should become part of the realty.^^ 
On the other hand, if the annexation was by a ten- 


ant, and was of such character that the article 
might be removed without material injury to the 
freehold, the presumption is that he did not intend 
to make a permanent accession to the freehold, but 
intended to reserve to himself title to the article 
annexed.^^ Likewise, where structures were erect- 
ed on land by a licensee, consent on the part of the 
landowner that the structures remain the property 
of the licensee wdll be presumed, in the absence of 
facts showing a different intention.^^ Under a 
statutory provision that, where a person afiixes his 
property to the land of another, without an agree- 
ment permitting him to remove such property, the 
property affixed belongs to the owner of the land, 
one in possession of land as owner is presumed 
to be the owner of the fixtures on it and the per¬ 
son asserting the contrary must prove it by a pre- 
ponderance of the evidence.^^ 

As a rule, a building is presumed to be a part 
of the realty,and belongs prima facie to the own- 


nied convei^sion and plaintiff admit- 
ted in reply that mortgagee had ob- 
tained title and possession of the 
premises in which the alleys were 
located, the issue as to whether al¬ 
leys were part of the realty was 
raised by pleadings, so that mort¬ 
gagee was not reauired specially to 
plead the fact as an affirmative de¬ 
fense.—Lesser v. Bridgeport-City 
Trust Co., 198 A. 252, 124 Conn. 59, 
123 A.L.R. 687. 

36. Admission by answer 

In action for conversion of person 
alty, defendanfs answer, admitting 
that underground tanks were stili in- 
stalled at filling station taken over 
by him, but that he had at ali times 
been ready and willing to pay reason- 
able value thereof or to permit plain¬ 
tiff to remove them from the prem¬ 
ises, could be considered in determin- 
ing whether the tanks constituted 
fixtures, and defendant's lease of the 
tanks to another could be considered 
on the question of appropriation.— 
Colonial Oil Co. v. American Oil Co., 
D.C.S.C., 43 F.Supp. 718. 

37. AllegatiozL of valne of honso 

In action for conversion of house 
not a part of soil, allegation that 
house had certain value was held to 
warrant admission of testimony con- 
cerning value of toilet, electric wir- 
ing, gas pipes, lavatory, and similar 
appliances, since they were perma- 
nently attached to the house.—^Dav- 
eni)ort v. Taylor County Tuberculosis 
Ass^n, Tex.Civ.App., 72 S.W.2d 407. 
Plea of geiLeral issue 

Under a statute providing that 
plea of general issue in an action of 
replevln shall put in issue not only 
the detention, but also the property 
of plaintiff and his right of posses- 


f sion, in an action of replevin to re- 
cover chairs installed for lessee pur- 
suant to agreement reserving title as 
security, evidence that seller had ac- 
tual notice of defendant lessor^s 
rights under lease w-as admissible 
under general issue.—Luce v. Scott 
Realty Co., 167 N.W. 869, 201 Mich. 
587. 

38. Md,—Anderson v. Perpetual 
Building & Loan Ass’n of Granite, 
Baltimore County, 190 A. 747, 172 
Md. 94, 109 A.L.R, 1419—Home- 
seekers’ Realty Co. v. Silent Auto¬ 
matic Sales Corporation, 163 A. 
841. 163 Md. 541. 

Mich.—Tyler v. Hayward, 209 N.W. 
801, 235 Mich. 674. 

Tex.—Clark v. Clark, Civ.App., 107 
S.W.2d 421. 

"Wash.—^Nearhoff v. Rucker, 287 P. 
658, 156 Wash. 621. 

StTUctures of a peannanent nature 
which are erected on the land by the 
owner in fee simple are, as a gen¬ 
eral rule, presumed to become a part 
of the realty.—Pioneer Sand & Gravel 
Co. V. Hedlund, 34 P.2d 878, 178 

Wash. 273. 

Person. in possession. under contract 
to buy 

The presumption is that articles 
attached to the realty by one in pos¬ 
session of a leasehold estate in realty 
under a contract to buy it have be¬ 
come part of the realty.—Homeseek- 
ers’ Realty Co. v. Silent Automatic 
Sales Corposation, 163 A. 841, 163 
Md. 541. 

“As betweexL mortgagor and mort¬ 
gagee, valuable chattels placed upon 
the land by the former and calculat- 
ed to be of great benefit to the prop¬ 
erty, are presumed to be a part of 
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r the land.”—Metropolitan Life Ins. 
Co. V. Kimball, 94 P.2d 1101, 1109, 
163 Or. 31. 

House 

Tex.—Clark v. Clark, Civ.App., 107 S. 

W.2d 421. 

HemovabXe flagpoie 
Wash.—Hali v. Dare, 252 P. 926, 
142 Wash. 222, 50 A.L.R. 635. 

39. Md.—Homeseekers’ Realty Co. v. 
Silent Automatic Sales Corpora¬ 
tion, 163 A. 841, 163 Md. 541. 

40. Mo.—Handlan v. Stifel, App., 232 
S.W. 245. 

Buildings 

Ky.—McClelland v. Murphy, 264 S.W. 
733, 204 Ky. 329. 

41. Cal.—Gosliner v. Briones, 204 P. 
19, 187 Cal. 557. 

Dwelling house 

There is a presumption that a 
dwelling house constructed on land 
by a temporary tenant or licensee is 
personal property and belongs to the 
tenant.—0’Neil v. Quilter, Tex.Civ. 
App., 236 S.W. 116. 

42. Cal.—Bond Inv. Co. v. Blakeley, 
257 P. 189, 83 Cal.App.2d 696. 

Mont.—Cheadle v. Bardwell, 26 P.2d 
336, 95 Mont. 299. 

Bule applied to fences 
Mont.—Schmuck v. Beck, 234 P. 477, 
72 Mont. 606. 

43. Mont.—Cheadle v. Bardwell, 26 
P.2d 336, 95 Mont. 299—Schmuck 
V. Beck, 234 P. 477, 72 Mont. 606. 

44. Fla.—Burbridge v. Therrell, 148 
So. 204, 110 Fla. 6, followed 154 
So. 926, 114 Fla. 772. 

Idaho.—Perkins v. Bundy, 247 P. 751, 
42 Idaho 560. 

26 C.J. p 654 note 30. 
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er of the land.'^^ 

There is some authority, chiefly in the form of 
dicta, to the effect that articles not attached to 
realty otherwise than by their own weight are pri¬ 
ma facie personalty, that articles affixed to land in 
fact, although only slightiy, are prima facie realty, 
and that the burden of proof is on the one contend- 
ing that the former is realty or that the latter is 
personalty such a view does not, however, ap- 
pear to accord with statements to the effect that 
even though an article is physically attached to the 
land it is not to be regarded as a part thereof in the 
absence of proof of an intention to make it a per¬ 
manent accession thereto.^"^ In the absence of evi- 
dence of abandonment by a tenant, where title to 
the articles in question has not been asserted by 
the owner of the servient estate, there is a presump- 
tion that the articles remain on the land with the 
consent of the servient owner.^^ 

Where machinery is indispensable to the opera- 
tion of a particular factory, there is a presumption 
that the intention of the owner in placing the ma¬ 
chinery there was to affix it permanently to the 
building and make the machinery part of the real- 


ty.49 Where machinery is more or less permanent¬ 
ly attached to the buildings,®^ or where it is essen- 
tial to the business as a going concern,^^ or where 
the buildings were constructed particularly for cer- 
tain machinery and removal would injure either its 
intrinsic value or its physical condition or both,^^ 
the law presumes that the machinery was intended 
to remain permanently as part of the realty; and 
the presumption under such facts has been termed 
“practically irrebuttable.”^^ Under a statute pro- 
viding that machinery used in working or develop- 
ing a mine is to be deemed affixed to it, there is a 
presumption that such a machine was intended to 
become part of the realty.^-* The presumption is 
that a purchaser of premises containing an electric 
refrigerator bargained for the realty only as in- 
cluding the refrigerator, in the absence of a con- 
trary showing.^^ 

The burden of proof has been held to be upon 
one asserting that the circumstances of the annexa- 
tion are such as to make an article part of the real¬ 
ty so, inasmuch as machinery is generally per- 
sonal property, the burden of proof is on one as¬ 
serting that it has become part of the realtyOn 


Mort^ag-e 

Prima facie, buildings affixed to 
land become a part thereof, and, in 
the absence of other showing, a 
mortgage of them would not require 
the formalities of a chattel mort- 
gage.—Perkins v. Bundy, 247 P. 751, 
42 Idaho 560. 

OvercomixLg presmiiptioii 
Where this presumption has been 
incorporated in a statute, it may be 
overcome by evidence which discloses | 
that the building was constructed in 
such a manner or under such circum¬ 
stances as to preclude the intent to 
have the building become part of the 
realty.—Shipler v. Potomac Copper 
Go., 220 P. 1097, 69 Mont. 86. 

45. Mont.—Shipler v. Potomac Cop¬ 
per Co., supra. 

46. 111. —Owings V. Estes, 100 N.E. 
205, 256 111. 553, 43 •L.R.A.,N.S., 
675. 

26 C.J. p 662 note 85. 

47. lowa.—Johnson v. Mosher, 47 N. 
W. 996, 82 lowa 29. 

26 C.J. p 662 note 86. 

48. Va.—Talley v. Drumheller, 130 
S.E. 385, 143 Va. 439. 

Tramway 

Va.—Talley v. Drumheller, 130 S.E. 
385, 143 Va. 439. 

49. U.S.—In re Theodore A. Koehs 
Co., C.C.A.Ill., 120 F.2d 603—In re 
Highland Silk Co., D.C.Pa., 41 P. 
2d 404. 

50 . U.S.—^Kennedy v. Cmmlish, C.C. 
A.Pa., 85 F.2d 665. 


51. U.S-—Kennedy v. Crumlish, su¬ 
pra. 

52. U.S.—Kennedy v. Crumlish, su¬ 
pra. 

53. U.S.—^Kennedy v. Crumlish, su¬ 
pra. 

54. Mont.—Story Gold Dredging Co. 
V. Wilson, 76 P.2d 73, 106 Mont. 
166. 

The presumption is rebutted by 
evidence of an express agreement 
that machinery so affixed may be re- 
moved, as between the parties to the 
agreement and those having notice of 
it.—Story Gold Dredging Co. v. Wil- 
son, 76 P.2d 73, 106 Mont. 166. 

55. N.J.—Public Service Electric 
Gas Co. V. Sanford, 161 A. 507, 10 
N.J.Misc. 885. 

56. U.S.—Houlton Sav. Bank v. 
American Laundry Machinery Co., 
D.C.Me., 9 F.Supp. 112. 

26 C.J. p 654 note 29. 

Affirmative showing- of accessiou 
To justify decision that lessee has 
no right to remove fixtures, acces¬ 
sion to- realty must affirmatively ap- 
pear.—Shields v. Hansen, 230 IST.W. 
51, 201 Wis. 349. 

In detinue the burden is on defend¬ 
ant—Calhoun County v. Art Metal 
Constr. Co., 44 So. 876, 152 Ala. 607. 
Purchaser 

(1) In suit by purchaser of prem¬ 
ises to prevent removal therefrom of 
stock dtning car after expiratron of 
lease, burden was on him to pro ve 
that car was part of realty.—Tit- 
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comb V. Carroll, 191 N.E. 410, 287 
Mass. 131. 

(2) But in suit by purchaser of 
theater at mortgage foreclosure sale 
to restrain removal of furnishings 
and equipment installed by mort- 
gagor’s lessee, defendant had burden 
of proving that purchaser would be 
unjustly enriched if such furnishings 
and equipment were left in theater.— 
McHale v. Rosenblatt, 184 A. 172, 56 
R.I. 120, 168. 

Extension of time for removal 

Burden of proof was held to be on 
tenant asserting oral extension of 
time in replevin for annexed article. 
—^Vanhoozer v. Gattis, 214 S.W. 44, 
139 Ark. 390. 

In l^ouisiana 

WThere the evidence established 
that factory in which improvements 
were installed was operated by trus- 
tee for benefit of partnership in 
control and not for record owner, 
Corporation obtaining title to factory 
from record owner couid establish 
title to improvements only on proof 
that they were so merged with realty 
as to be immovables by nature.— 
Polse V. Loreauville Sugar Factory, 
App., 156 So. 667, followed in Build- 
ers’ Supply Co. v. Loreauville Sugar 
Factory, ApP., 156 So. 672. 

57. U.S.—Houlton Sav. Bank v. 

American Laundry Machinery Co., 

D.C.Me., 9 F.Supp. 112. 

Tests 

In absence of proof that machin¬ 
ery is installed in such manner that 
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the other hand, since a btiilding", as a rule, is pre- 
sumed to be realty, the burden of proof is on one 
who claims that it is personalty.^^ Under a statu- 
tory provision that, when a person affixes his prop- 
erty to the land of another without an agreement 
permitting him to remove it, the thing affixed be- 
longs to the owner of the land, the burden is on one 
who seeks to remove such property to show that it 
was placed there with permission to remove it.^^ 

In suits involving conditional sales, the burden 
of proof has been variously placed on one who 


claims the article in question to be personalty 
or to have become realty,depending on the par- 
ticular facts of each case or the construction of the 
statutory provisions held applicable; and the burden 
is on a purchaser from a conditional vendee of an 
article affixed to the realty of such vendee to show 
that he is a bona fide innocent third party.^2 

A realty mortgagee claiming priority over a chat- 
tel mortgagee, with respect to articles annexed, has 
the burden of establishing that he acquired his lien 
on the land in good faith.^S 


its removal will resuit in material 
jnjury to it or the realty, or that 
the huilding in which it is placed 
was specially designed to house it, 
or that its installation was of a 
permanent nature, the machinery 
does not become a “fixture” and a 
part of the realty, but remains “per- 
sonalty.”—In re Whitlock Avenue in 
City of New York, 16 N.E.2d 281, 278 
N.Y. 276, reversin^ 1 N-Y.S.2d €55, 
253 App.Div. 719, reargument denied 
In re Opening and Extending* Whit¬ 
lock Avenue, Borough of Bronx, City 
of New York, 2 N.Y.S.2d 1016, 253 
App.Div. 810, and reargument denied 
In re Whitlock Avenue in Borough 
of Bronx, City of New York, 17 N.E. 
2d 135, 278 N.Y. 714—Holt v. Male, 29 
N.Y.S.2d 111. 

Zn l^ouisiaiLa 

In a suit involving a cotton press, 
gin stands, and other equipment, 
where ownership of the movable and 
immovable property is not in the 
same person, the burden of proof is 
on one who alleges that the movable 
property cannot be detached from 
the immovable without injury.— 
Buckley v. Lindsey Mercantile Co., 5 
La.Appv 467. 

58. Mont.—Shipler v. Potomac Cop- 

per Co., 220 P. 1097, 69 Mont. 86. 
Ohio.—^McGowan v. McGowan, 18 N. 

E.2d 419, 59 Ohio App. 397. 

Chattel mortgagee seeking to re- 
cover dwelling house apparently part 
of farm has burden of proof.—0'Bry- 
on V. Weatherly, 206 N.W, 828, 201 
lowa 190. 

Peuces 

The burden of showing that fences 
are not a part of the realty rests on 
the party who so asserts.—Brown v. 
Bridges, 31 lowa 138. 

Schooi building 

A Consolidated schooi district, in 
order to recover a building owned by 
a former public schooi, must allege 
and prove that it had been erected 
by patrons with the landowner’s con- 
sent, either express or implied, that 
it should not become part of tke 
realty.—New Hebron Consol. Schooi 
Dist. V. Sutton, 118 So. 303, 151 Miss. 
175* - • 


Wooden building on brick fonnda- 
tiott 

Mass.—Meeker v. Oszust, 30 N.E.2d 
246, 307 IMass. 366. 

59, Cal.—Bond Inv. Co. v. Blakeley, 
257 P. 189, 83 Cal.App. 696. 

«), Attachment by one in possession 
under contract to bny 
The conditional seller of a chattel 
attached to realty by one in posses¬ 
sion of a leasehold estate under a 
contract to buy the land has the bur¬ 
den of overcoming the presumption 
that the chattel became part of the 
realty.—^Homeseekers’ Realty Co. v. 
Silent Automatic Sales Corporation, 
163 A. 841, 163 Md. 541. 

As against mortgagee 

(1) WTiere elevators and their 
equipment were installed in a hotel 
by seller, after execution of a mort- 
gage with after-acquired property 
clause, the burden is on the seller, 
claiming right of removal as against 
the mortgagee, to prove, not only 
that the sale was conditional with 
title reserved until full payment, 
but also that the elevators were not 
so attached to the building as to 
lose their character of personalty 
and to have become a part of the 
freehold.—WTieat v. Otis Elevator 
Co„ C.C.A.Fla., 23 F.2d 152. 

(2) But, where gas ranges were of 
such a determinate character as mov- 
ables that they remained personal 
property after their annexation to 
the real estate, independently of any 
agreement between the buyer and 
seller, in an action by conditional 
seller to recover ranges claimed by 
mortgagees thereof as buyers under 
foreclosure sale, mortgagees had bur¬ 
den to establish themselves as bona 
fide purchasers of ranges.—Orbon 
Stove Co. V. Schroeder, 271 N.Y.S. 
242, 241 App.Div. 832. 

As against purchaser at receiv^s 
sale 

Under a statutory provision that 
all conditional sales of personalty 
where the property is placed in the 
possession of the vendee shall be ab¬ 
solute as to all bona fide purchasers 
and subsequent creditors unless a 
memoranduni of the sale fs filed as 
directed by statute, the burden is on 
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a plaintiff who did not record his con¬ 
ditional sale of fixtures to show that 
the creditors were not subsequent 
and that defendant did have notice 
of the sale and was, therefore, not 
bona fide.—^Weber Showcase & Fix¬ 
ture Co. V. Waugh, D.C.Wash., 42 F. 
2d 515. 

61. Burden on mortgagee 

(1) In action of replevin by con¬ 
ditional vendor of hardware against 
a builder and his mortgagee. it is de- 
fendants’ burden to establish that, 
in view of the pertinent provisions 
of the Conditional Sales Act, plain- 
tifTs reservation of title was not 
good against the mortgagee.—G. 
Goldberg & Sons v. Weisberg-Gold- 
man Corporation, 262 N.Y.S. 99, 146 
Misc. 720, affirmed 255 N.Y.S. 958, 
959, 235 App.Div. 717, affirmed in part 
and reversed in part on other grounds 
184 N.E. 147, 260 N.Y. 690, amended 
on other grounds 185 N.E. 727, 261 
N.Y. 535. 

(2) Holders of subordinated pur- 
chase-money mortgage, claiming lien 
prior to. that of conditional vendor, 
on chattels seveirable without mate¬ 
rial injury to freehold, had burden 
in foreclosure suit to prove that ti¬ 
tle company making advance under 
first mortgage before filing of condi¬ 
tional sales agreement had no actual 
notice of reservation of title to such 
chattels previously furnished mort- 
gagor.—Murphy v. Luverne Realty 
Corporation, 257 N.Y.S. 694, 235 App. 
Div. 874. 

Burden on purchaser 

In conditional seller’s action for 
conversion of silo material against 
purchaser at foreclosure sale of farm 
on which silo was erected, burden 
was on purchaser to show that silo 
became a fixture or, under an ap¬ 
plicable statute, that purchaser was 
subsequent purchaser or mortgagee 
in good faith.—Craine Silo Co. v. Al- 
den State Bank, 218 N.Y.S. 143, 218 
App.Div. 263. 

62. Or.—Pelton Water Wheel Co. r. 

Oregon Iron & Steel Co., 179 P. 

317, 87 Or. 248. 

63. Tex.—Texas Power & Light Co. 

V. iMalone, Civ.App., 4^2 S.W.2d 846, 

error dismissed. 
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b. Admissibility expression of an intention,®® an instninient in writ- 

Evidence of the circumstances and purposes in at- ing,®^ and evidence of the adaptability and neces- 

taching an article to land has been held admissible to sity of the article in question ®® and of the mode of 

Show an Intention to make the article part of the realty attarhment 69 

or to have it remain personaity. To the same end, evi- 

denee of the subsequent ciaims or conduct of the parties Evidence of a claim, or of the failure to assert a 
involved may be admissible. . ’ r t f 

claim, to an article as part of the realty or as 

To show an intention to make an article annexed personaity has been held admissible. Evidence 

part of the freehold,®^ or an intention to have the that a purchaser of land kne^v that a tenant had 

article remain personaity,evidence of the circum- the right to remove a building is admissible, in a 

stances and purposes of the annexation is admissi- suit to enjoin the removal, on the question of the 


ble. Such evidence may include 

64- Va .—Hagan v. Ricbmond Tmst 
Co., 139 S.E. 317, 148 Va. 528. 

65. Tex.—C. D. Shamburger Lumber 
Co. V. Bredthauer, Civ.App., 62 S. 
W.2d 603, error dismissed. 

26 C.J. P 696 note 24 [c]. 

Evidence not exolusive 

Testimony of lessee*s officials that 
lessee did not intend articles in ques- 
tion to become part of realty held 
admissible, but not exclusive; the 
intention was also inferable “from 
the nature of the article, the situa- 
tion of the parties interested, the 
mode of annexation, the circumstanc¬ 
es which require the installation and 
the use to be made thereof.”—Inge 
V. First State Bank of Denton, Tex. 
Civ.App., 57 S.W.2d 217, 218, error 
dismissed. 

66. Va.—Hagran v. Richmond Trust 
Company, 139 S.E. 317, 148 Va. 
528. 

26 C.J. p 675 note 4 [e]. 

G‘raiitor’s declarations and acts aft- 
er execntion of deed held inadmissi- 
ble in determining- whether annexa¬ 
tion to freehold was intended to make 
an article a permanent accession.— 
Anderson v. Perpetual Building & 
lioan Ass’n of Granite, Baltimore 
County, 190 A. 747, 172 Md. 94, 109 
A.L.R, 1419. 

67. Chattel mortgage 

In determining whether stock din- 
ing car on leased premises was a 
part of the realty so as to prevent 
its removal after expiration of lease, 
giving of a chattel mortgage on the 
car by lessee was some evidence of 
lessee's intention that car should not 
become a part of the realty, although 
giving of such mortgage could not 
change the nature of the car if it 
had become a part of the realty.— 
Titcomb v. Carroll, 191 N.E. 410, 287 
Mass. 131. 

ConditionaX sale contract 

(1) In determining whether stock 
dining car on rear of premises was 
real or personal property, fact that 
car was bought by lessee under oon- 
ditional sale agreement was held 
some evidence that he intended that 
car should remain personaity, and 
should be considered, although lessor 
did not know of conditianal purchase. 
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evidence of the ‘ purchaser’s good 

—Titcomb V. Carroll, 191 N.E. 410, 
287 Mass. 131. 

(2) As between the conditional 
seller of a portahle garage and a 
mortgagee of the land, the fact that 
the garage was bought on a condi¬ 
tional sale contract, even if unknown 
to the mortgagee, had some tenden- 
cy to Show that the landowner did 
not intend the garage to become real¬ 
ty.—Medford Trust Co. v- Priggen 
Steel Garage Co., 174 N.E. 126, 273 
Mass. 349. 

liease 

In action against realty owners for 
conversion of filling station struc- 
tures, lease executed by defendants’ j 
predecessor to plaintifTs lessor and ^ 
subsequent instrument authorizing j 
plaintifPs lessor to execute sublease 
with right of removal of fixtures 
were held admissible to prove plain- 
tiff sublessee’s title to structures.— 
General Petroleum Corporation of 
California v. Schefter, 16 P.2d 645, 
141 Or. 349. 

Agreement between mortgagxir and 
mortgagee 

Where tenant signed a written 
agreement as attomey for mortgagor 
to install electric fixtures, plumbing, 
etc., and subsequently tenant in- 
stalled such fixtures, this agreement 
has a bearing on the issue whether 
these articles retained their character 
as personaity as against purchaser 
at mortgage foreclosure sale.—Mar¬ 
cus V. Rosner, 197 N.Y.S. 503, 119 
Misc. 517. 

lOCortgage on manufactiiring piant 

(1) In determining whether ma- 
chinery became subject to mortgage 
on nianufacturmg piant, term^ of 
mortgage, fact that mortgagor at 
time mortgage was given did not own 
machinery, and subsequent acts of 
parties are proper for consideraTtion 
as showing parties* intention.—In re 
Highland Silk Co,, D.C.Pa,, ,41 F,2d 
404. 

(2) Such a mortgage is admissible 
in evidence, not a.s a conveyance of 
future acquired chattels,- b«t '*as it 
naay have a bearing upoa the intent 
as to the permanent use of such ar¬ 
ticles in oonneetion with the work 
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faith and, in an action to re- 

of the factory.**—Solter v. Macmillan, 
128 A. 356, 358, 147 Md. 580. 
Application for mortgage loaa held 
inadmissible 

In an action by a mortgagee, who 
acquired title to the mortgaged prem¬ 
ises after foreclosure sale, to recov- 
er and enjoin removal of improve- 
ments, introduction in evidence of 
written application for a loan se- 
cured by the mortgage foreclosed, 
stating that the mortgagor would 
use part of the funds to purchase 
woven wire fencing, to show whether 
fenee was intended to be a fi.xture, 
was held reversi ble error where “the 
error in admitting it in evidence 
might have been harmless, except 
for the emphasis placed on it by the 
court's instruction telling the jury 
that the representation hecame a con- 
dition of the mortgage which the 
‘law presumes’ the defendant ful- 
filled.’*—Pederal Land Bank of Oma¬ 
ha V. Sells, 280 P. 98, 100, 40 Wyo. 
498. 

68. III.—Thuma v. Granada Hotel 
Corporation, 269 Ill.App. 484. 

&asoline storage tanlc 
In an action to establish title to* 
a gasoline storage tank, evidence 
tending to show that no materiaI 
damage was done to the tank or 
the land by its removal is admissible. 
—Standard Oil Co. of New York v. 
Dolgin, 115 A. 235, 95 Vt 414 17 

A.L.R. 1218. 

Oil btumex 

Testimony as to what would be 
necessaxy to rmnove oil bumer and 
equipment from building is properly 
admitted in replevin action by con¬ 
ditional seller against vendor of 
leasehold interest. — Homeseekers* 
Realty Co. v. Silent Automatic Sales 
Corporation, 163 A- 841, 163 Md. 541. 

70. U.S.—Jenkins v. Boyd, C.C.A. 
CsL, 6 P.2d 844. 

71- igrotice of claim read at foreclo- 
snre sale of realty.— M. P, MoIIer, 
Inc., V. Mainker, 171 A. 476, 314 Pa. 
314. 

72- Wash.-^Lynn v. Wajdroii, go P. 
292, 38 Wassh. 82. 
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plevy machinery conditionally sold to a contractor, 
evidence of payment by defendant has been held 
admissible on the question of estoppelJ^ Where 
articles attached to the realty were removed, evi¬ 
dence has been held admissible to show that no act- 
ual damage was sufferedJ^ 


Proof of a custom is not admissible, as opposed 
to a general rule of law, to show that an article 
annexed by a purchaser of land is not a fixture."^^ 
Particular evidence, likevnse, has been held inad- 
missible as irrelevant or immaterial in cases in- 
volving an article attached to the land.'^ 


Article as covcred by instrufnent. In determin- 
ing whether an article annexed, or not annexed, to 
the land is covered by a conveyance or mortgage, 
evidence as to the intention of the parties to the in- 
stniment is held admissible.^? 


c, Weaght and Snfficiency 


Wfth respect to various particular articles, the suf- 
ficiency of evidence to establish that they did or did not 
become part of the realty has been adjud.cated, as has 
the sufficiency of evidence on such questions as the re- 
moval or abandonment of articles, and their removabil. 


In determining whether an article annexed to 
realty is personalty or has become part of the real- 
greater weight is given to intention and use than 
to mere physical attachment.'^^ A contract has 
been held substantial evidence of intention that 
an article remain personalty and mere testimo- 
ny by a buyer of his intention that an article be¬ 
come realty has been held of no weight against the 
chattel mortgage he has given.^o 


In particular cases, evidence has been held suffi¬ 
cient, or insufiicient, to show a building,si machin- 


73. lowa.—Hooven, Owens, Rentsch- 
ler Co. V. City of Atlantic, 144 N.W. 
635, 163 lowa 380. 

74. Mass.—'W. & R- Inv. Co. v. Ed- 
wards Supply Co., 24 N.E.2d 518, 
304 Mass. 650. 

Soplacemextt of articles removed 
Where a contractor abandoned 
Work on a building, and a subcontrac- 
tor wrongfully removed plumbing j 
which he had attached to the house, 
the fact that the owner paid for re- 
placing the articles taken, from the 
unpaid balance due the contractor, 
was immaterial in an action for dam- 
ages against the subcontractor by 
the owner.—Munroe v. Armstrong, 60 
N.E, 475, 179 Mass. 165. 

75. Pa.—Christian v. Dripps, 28 Pa. 
271. 

76. Advances from mortgagee 

As between a conditional seller of 
a portable garage and the mort- 
gagee of the land, the landowner's 
acceptance of advances from mortga- 
gee for erection of garage, if amount- 
ing to representation that portable 
garage became part of realty, was 
immaterial, where conditional seller 
did not know of advances.—Medford 
Trust Co. V. Priggen Steel Garage 
Co., 174 N.E. 126, 273 Mass. 349. 

Co3xtractor’s hond 

In a seller*s action against a city 
to replevy machinery conditionally 
sold to a contractor for installation 
in the city's lighting piant, the con¬ 
tractores bond to the city was prop- 
erly excluded as immaterial, where 
it did not appear that the city had 
been recouped for the value of the 
property in oontroversy.—Hooven, 
Owens, Rentschler Co. v. City of At¬ 
lantic, 144 N.W. 635, 163 lowa 380. 
IKfcratioa. qf assigiiee^s ownersMp 
In action by an assignee of a ven¬ 


dor in a foreclosed conditional sales 
contract covering an elevator against 
owner of building in which elevator 
was installed, to establish assignee s 
title to elevator, while assignee s 
ownership of elevator was essential 
to establishment of his cause of ac¬ 
tion, length of time during which 
assignee had owned elevator, under 
a written instrument or otherwise, 
was immaterial on the issue of the 
statute of limitations, where action 
was not founded on, and did not 
arise out of, a written instrument.— 
Harrison v. Consolidated Holding Co., 
93 P.2d 729, 200 Wash. 434. 

Piles in annther suit 

In replevin against lessor for 
chairs installed by seller for lessee 
buyer, under agreement reserving ti¬ 
tle as security, the court erred in ad- 
mitting in evidence files in a suit by 
lessor against lessee to show that 
defendant had lien.—Luce v. Scott 
Realty Co., 167 N.W. 869, 201 Mich. 
587. 

Sescissiou of contract under which 
article was attached 

In detinue for an elevator installed 
in defendant^s storehouse by a ten- 
ant, evidence as to the rescission of 
a contract whereby the elevator was 
installed after defendant had paid 
the tenant therefor and after he had 
been ejected was held immaterial.— 
Alabama Machinery & Supply Co. v- 
^ Roquemore, 87 So. 435, 205 Ala. 244. 

77. Colo.—Dubois v. Bowles, 69 P. 

1067, 30 Colo. 44. 

26 C.X p 721 note 41 [aj. 

78. Wis.—Thomsen v. Cullen, 219 N. 

W. 439, 196 Wis. 581. 

Application to nse or pnxpose of 

that part of the realty with wluch 
the article is connected Controls as 
evidence of intention; the degree of 
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annexation is of some, but minor, 
importance.—Bank of America Nat. 
Ass’n V. La Reine Hotel Corporation, 
156 A. 28, 108 N.J.Eq. 567. 

That sprinkler system could he re¬ 
moved without damage was not con- 
trolling in determining whether sys¬ 
tem was a “fixture,” although it was 
to be considered in determining in¬ 
tention of parties.—Romich v. Kemp- 
ner Bros. Realty Co., 92 S.W.2d 215, 
192 Ark. 454. 

79. U.S.—Colonial Oil Co. v. Ameri¬ 
can Oil Co.. D.C.S.C., 43 P.Supp. 
718. 

Conditional sale 

(1) A conditional sale was held to 
be some evidence that a mortgagor 
did not intend that the equipment 
should become a part of the realty; 
but the intention thus manifested 

I was not conclusive.—Commercial 
Credit Corporation v. Commonwealth 
Mortgage & Loan Co., 177 N.E. 88, 
276 Mass. 335. 

(2) The intention of the buyer that 
refrigerating system would always 
remain and ultimately become a part 
of his building and permanently af- 
fixed thereto was subordinate to the 
intention evidenced by the condi¬ 
tional sales contract that the an- 
nexing of the system to property 
should not change its character from 
chattel to realty until the price 
therefor was paid.—Southwestem 
Public Service Co. v. Smith, Tex.Civ. 
App., 31 S.W.2d 472, error dismissed. 

80. Tex-—^Texas Power & Light Co. 
V. Malone, Civ.App., 42 S.W.2d 845, 
error dismissed. 

81. Evidence held sufficient 

Cal.—^Bond Inv. Co. v. Blakeley, 257 
1 P. X89, 83 CaLApp. 696. 

N-D.—Gray v. Krieger, 262 N.W. 343, 
66 NJD. 116. 
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ery,^^ or other articles'®^ to be part of the rcalty. 
Evidence has, likewise, been held sufficient to show 
a buildingjS^ machinery,85 or other articles to be 
personalty. 


With respect to particular questions, evidence has 
been held sufficient, or insufficient, to show title to 
the article in question,^”^ or the right to possession 


82. Svidence lield safficient 

(1) Gin.—John E. Mitchell Co. v. 
Chickasha Cotton Oil Co., 47 P.2d 
590. 173 Okl. 272. 

(2) Lighting piant. 

Ind.—Biggs V. Bank of Marshfleld, 
169 N.E. 71, 90 Ind.App. 467. 

Ba.—Boykin v. Boykin, 4 La.App. 210. 

(3) Machinery in mill.—^Willis v. 

Beeler, C.C.A.Ohio, 90 F.2d 538, cer¬ 
tiorari denied 68 S.Ct. 38, 302 U.S. 
717, 82 L.Ed. 554—Schumacher v. 

Beeler, C.C.A.Ohio, 90 P.2d 538, cer¬ 
tiorari denied 58 S.Ct. 38, 302 U.S. 
717, 82 L.Ed. 554. 

(4) Refrigerating equipment. 

Cal.—Etienne v. Millbrae Golf «& 
Country Club, 81 P.2d 245, 27 Cal. 
App.2d 452—Prick v. Prigidaire 
Corporation, 7 P.2d 321, 119 Cal. 
App. 707. 

Mich.—First Mortgage Bond Co. v. 
London, 244 N.W. 203, 259 Mich. 
688 . 

(5) Seal e. 

Ga.—Consolidated Warehouse Co. v. 
Smith, 189 S.E. 724, 55 Ga.App. 
216. 

Ind.—Biggs V. Bank of Marshfield, 
169 N.E. 71, 90 Ind.App. 467. 

(6) Sprinkler system.—Grinnell Co. 
V. Farm & Home Savings & Loan 
Ass’n of Missouri, Mo.App., 74 S.W. 
2d 1097. 

Bvidence held insufOLcient 

(1) Equipment of spring water bot- 
tling company.—^Holt v. Male, 29 N.Y. 
S.2d 111. 

(2) Machinery and equipment for 
manufacture of hosiery.—Jankey v. 
Eliis Silk Hosiery Co., D.C.Pa., 16 
P.Supp. 927. 

(3) Power piant.—Texas Power & 
Light Co. V. Malone, Tex.Civ.App., 42 
S.W.2d 845, error dismissed. 

(4) Refrigerating equipment.— 

Southwestern Public Service Co. v. 
•Smith, Tex.Civ.App., 31 S.W.2d 472, 
error dismissed. 

83. Bvidence held sufficient 

(1) Bakery oven.—Comly v. Leh- 
mann, 253 N.W. 501, 218 lowa 644. 

(2) Boiler.—Comly v. Lehmann, su¬ 
pra. 

(3) Bowling alley.—Brunswick- 
Balke-Collender Co. v. Franzke-Schiff- 
man Realty Co.. 248 N.W. 178, 211 
Wis. 659. 

(4) Ploor in tavern.—Jahnke v. 
Jahnke, 253 P. 752, 81 Cal.App. 387. 

(5) Gas stoves, Murphy wall beds, 
radiator shields, and ice boxes.— 
First Mortg. Bond Co. v. London, 
244 N.W. 203, 259 Mich. 688. 

C&) Plumbing and heating fixtures. 


—^Waverley Co-op. Bank v. Haner, 173 
N.E. 699, 273 Mass. 477. 

(7) Water tank.—Biggs v. Bank of 
Marshfield, 169 N.E. 71, 90 Ind.App. 
467. 

(8) Windows in mill building.— 
Teater v. Good Hope Development 
Corporation, 93 P.2d 112, 14 Cal.2d 
196, superseding, App., 86 P.2d 673- 

84. Evidence held sufficient 

(1) Business house.—Edwards v. 
Thannisch, Tex.Civ.App., 254 S.W. 
523. 

(2) Dining car.—Titeomb v. Car- 
roll, 191 N.E. 410, 287 Mass. 131. 

(3) Grain elevator.—Glenn v. W. 
C. Mitchell Co„ C.C.A.N.D., 9 F.2d 
599. 

Evidence held sufficient to show trade 
fixture 

(1) Building used for saloon.— 
Roberts V. Mills, 205 P. 872, 56 Cal. 
App. 556. 

(2) Mill and other struet ures for 
reducing or refining ore.—Rare Met¬ 
als Min. & Mill. Co. v. Western Col- 
orado Power Co., 213 P. 124, 73 Colo. 
30. 

85. Evidence held sufficient 

(1) Machinery, implements, and ap- 
pliances.—Miller v. Struven, 218 P. 
287, 63 CaLApp. 128. 

(2) Bottle-washing and pasteuriz- 
ing machinery in brewery.—In re 

! Voight-Pros't Brewing Co., C.C.A. 
i Mich., 115 P.2d 733. 

(3) Equipment in coal mine tipple. 
—^Kanawha Nat. Bank v. Blue Ridge 
Coal Corporation, 148 S.E. 383, 107 W. 
Va. 397. 

(4) Gasoline pumps at Service sta- 
tion. 

111.—Shell Petroleum Corporation v. 
Feldman, 17 N.E.2d 81, 297 111.App. 
631. 

Tex.—Service Station Equipment Co. 
v. Hewitt, Civ.App., 282 S.W. 286. 

(5) Gin. 

Okl.—Potts V. Biggs & Co., 54 P.2d 
341, 176 Okl. 96. 

Tex.—Murray Co. v. Simmons, Com. 
App., 229 S.W. 461, modifying 
Murray Co. v. Jacksboro Oil & Min¬ 
ing Co., Civ.App., 205 S.W. 517. 

<6) Ice piant.—Cobb v. York Ice 
Machinery Corporation, 159 So. 811, 
230 Ala. 95. 

(7) Refrigeration equipment. 

CaL—^Andrews v. First Realty Cor¬ 
poration, 44 P.2d 628, 6 Cal.App.2d 
407. 

Ohio.—Wissel v. McCormick, 194 N. 

B. 43, 48 Ohio App. 431. 

Tex.—^Hugh Cooper Co. v. American 
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Nat. Exchange Bank of Dallas, Civ. 
App., 30 S.W.2d 364. 

(8) Sprinkler system.—Grinnell Co. 
V. Gardner Trust Co., 193 N.E. 37, 
288 Mass. 385. 

Evidence held sufficient to Show 
trade fixture 

(1) Air compressor.—Rucker v. 

Hunt, 163 S.E. 612, 44 Ga.App. 836. 

(2) Machinery and equipment for 
reducing and refining ores.—Rare 
Metals Min. & Mill. Co. v. Western 
Colorado Power Co., 213 P. 124, 73 
Colo. 30. 

(3) Machinery in manufacturing 
ice cream and handling dairy Prod¬ 
ucts.—Quality Milk Products Co. v. 
Endowment Loan & Mortgage Co., 51 
P.2d 550, 175 Okl. 94—Quality Milk 
Products Co. V. Young, 51 P.2d 547, 
175 Okl. 98. 

(4) Refrigerating machine.—Qual¬ 
ity Milk Products Co. v. Young, su¬ 
pra, 

86. Evidence held sufficient 

(1) Filling station equipment, in- 
cluding underground tanks.—Shell 
Petroleum Corporation v. Feldman, 17 
N.E.2d 81, 297 Hl.App. 631. 

(2) Gas furnace.—Home Bond & 
Mortgage Corporation v. Alabama 
Utilities Service Co., 142 So. 827, 225 
Ala. 322. 

(3) Hog houses and feed bunks.— 
Speer v. Bonald, 207 N.W. 581, 201 
lowa 569. 

I (4) Oil burner.—Sacks v. McKane, 
183 N.E. 140, 281 Mass. 11. 

(5) Pipe organ.—M. P. Moller, Inc., 
V. Wilson, 63 P.2d 818, 8 Cal.2d 31. 

(6) Signboard.—Breyfogle v. Tighe, 
208 P. 1008, 58 Cal.App- 301. 

(7) Stoves. 

Mass.—Morrison v. Segal, 169 N.E. 

789, 270 Mass. 292. 

Ohio.—^Wissel v. McCormick, 194 N.E. 
43, 48 Ohio App. 431. 

(8) Tavern equipment, including 
hardwood floor, griil-room woodwork, 
Windows, window reflectors, looking- 
glasses, and range hood.—Jahnke v. 
Jahnke, 253 P. 752, 81 Cal.App. 387. 
Evidence held snfflcient to show trade 

fixtuxe 

(1) Boiler for laundry.—^Hamilton 
V. Charlebois, 248 N.W. 676, 63 N.D. 
504. 

(2) Miniature golf-course equip¬ 
ment, including wiring, lights, poles, 
and appliances.—Johnson v. Grady, 
244 N.W. 409, 187 Minn. 104. 

87. Evidence held sufficient to show 
title 

Ky.—Bain v. Graber, 112 S.W.2d 66, 
271 Ky. 393. 
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thereof,^^ that the artide was the stibject of an 
agreement or conditional sale,®^ that there was 
proper notice of a bailment contract or of a con¬ 


ditional sale,that the artide tnight be removed 
without damage,^^ that it was removed,that it 
was abandoned^s or that the artide was convert- 


Tex.—Clark v. Clark, Civ.App., 107 
S.W.2d 421—Loftus v. Ray, Civ. 
App., 46 S.W.2d 1034, error dis- 
missed. 

Bvidence lield iiisTijBacient to sliow ti- 
tle 

OkL—Carte-Caldwell v. Berryhill, 112 
R2d 370, 188 OkL 617. 

^vidence lield sufficient to sliow lack 
of title 

Tex.—Lewis v. Clark. Civ.App., 149 
S.W.2d 244, error dismissed, judg- 
ment correct. 

88. BvidezLce held insnfficient 
Okl.—Carte-Caldwell v. Berryhill, 112 
P.2d 370, 188 Okl. 617. 

80. Evidence held sufficient to show 
agreement under which artide was 
to be personalty or subject to riglit 
of removal- 

TJ.S.—^In re Shelar, B.C.Pa., 21 F.2d 
136. 

Mo.—Holtgreve v. Sobolewski, 31 S. 

■W.2d 993, 326 Mo. 412. 

S.D.—Curran v. Curran, 289 N.W. 418, 
67 S.D. 119. 

Wis.—Shields v. Hansen, 230 N.W. 
51, 201 Wis. 349. 

Evidence bdd sufficient to sbow no 
agreement that improvement remain 
l>ersonalty.—Middelton v. Dunham 
Lrumber Co., 205 N.W. 621, 53 N.D. 
315. 

Evidence beld insnfficient to show 
right of removal 

Tex.—Texas & N. O. R. Co. v. Schoen- 
feld, Civ.App., 124 S.W.2d 910, re- 
versed on other grounds 146 S.W. 
2d 724, 136 Tex. 173. 
isrotice of right of removal 

In action for conversion of filling 
station structures, evidence support- 
ed finding that defendants, when ac- 
quiring title to realty, knew of plain- 
tiif sublessee's right to remove struc¬ 
tures under agreement.—General Pe¬ 
troleum Corporation of California v. 
Scbefter, 16 P.2d 645, 141 Or. 349. 
Agreement for additional secnrity 
In replevin by vendors of mine to 
recover machinex*y, tools, and ecjuip- 
ment removed from mine by pur- 
chaser ,after default, evidence was 
beld to autborize findings that cer- 
taini macbipery plaeed on the prem- 
ises by purchaser was merely mort- 
gaged, by virtue of contract provi- 
siOB that unattacbed and movable 
e^nipment should be considered ad¬ 
ditional s^urity. rather than part 
of the realty.—Teater v. Good Hope 
Development Corporation, 93 P.2d 
112, 14 Cal.2d 196, superseding, App., 
86 P.2d 673. 

Conditional agreement 

Evidence established tliat agree- 
ment of purchase of trade fixtures 
nsed in developing oil and gas lease 


under which lessor was claiming 
was conditional in that it became 
effective only on a contingency which 
never transpired, and hence lessor's 
claim by virtue of purchase could not 
be upheld.—Lewis v. Clark, Tex.Civ. 
App., 149 S.W.2d 244, error dismissed, 
judgment correct. 

90. Evidence held sufficient 

Cal.—Peronnet v. Ralph, 296 P. 329, 
112 Cal.App. 97. 

Evidence held insnfficient 
N.Y.—^Newman v. Montrose Realty 
Co., 155 N.Y.S. 253, 92 Misc. 182. 
Evidence held sufficient to Show pnr- 
chaser not innocent 
Ala.—Home Bond & Mortgage Cor¬ 
poration V. Alabama Utilities Serv¬ 
ice Co., 142 So. 827. 225 Ala. 322. 
Evidence held insnfficient to Show 
pnrchaser in good faith 
N.Y.—Craine Silo Co, v. Alden State 
Bank, 218 N.Y.S. 143, 218 App.Div. 
263. 

Betention of title nntil pnrchaser 
satisfied 

Evidence showed that a furnace in- 
stalled in a house before plaintiff 
purchased it was installed under 
agreement between plaintiff’s grantor 
and defendant, seller of the furnace, 
that title to the furnace would re¬ 
main in seller until it demonstrated 
its capacity to heat the house to 
satisfaction of plaintiff^s grantor.— 
Newell V. McMurray, 201 N.W. 845, 
51 N.D. 901. 

Seller^s election 

Evidence was held insufflcient to 
establish that seller had elected to 
treat transaction as unconditional 
sale.—Crown v. Regna Const. Co., 146 
A. 346, 104 N.J.Eq, 469, afflrmed, Err. 
& App., 150 A. 918. 

91. Evidence held insnfficient 

Pa.—S. P. Bowser & Co. v. Firanklin 
Mortg. & Inv. Co., 158 A. 170, 305 i 
Pa. 459. i 

92. Evidence held insnfficient to 
Show notice 

Mo.—Grinnell Co. v. Farm & Home 
Savings & Lroan Ass’n of Missouri, 
App., 74 S.W.2d 1097. 

Evidence held snfficient to Show no 
notice 

Cal.—Etienne v. Millbrae Golf «& 
Country Club, 81 P.2d 245, 27 Cal. 
App-2d 452. 

Time of affixing 

Evidence was held insufflcient, in 
replevin action by conditional ven¬ 
dor of hardware fixtures, te estab¬ 
lish what part of fixtures was affixed 
before mortgagee, making advances 
on tmilding loan, had notice of reser- 
vation of title.—G. Goldberg & Sons 
V. Weisberg-Goldman Cori>oration, 
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262 N.Y.S. 99, 146 Misc. 720, afflrmed 
255 N.Y.S. 958, 959, 235 App.Div. 717, 
afflrmed in part and reversed in part 
on other grounds 184 N.E. 147, 260 N. 
Y. 690, amended on other grounds 185 
N.E. 727, 261 N.Y. 535. 

93. Eoase 

Decree that a house valued at 
seven thousand five hundred dollars 
could be separated from the realty 
without substantial injury was not 
sustained by evidence showing de- 
struction in value of two thousand 
dollars by removal.—Crawford-Pay- 
ram Lumber Co. v. Mann, 211 N.W. 
225, 203 lowa 748. 

Befrigeojating system 

Evidence held insufflcient to show 
that compressors and cabinets could 
not be removed without damage to 
the realty.—Southwestern Public 
Service Co. v. Smith, Tex.Civ.App,, 
31 S.W.2d 472, error dismissed. 
Sprlnkler system 

(1) Evidence was held to show 
that removal would substantially 
damage clubhouse.—Globe Automatic 
Sprinkler Co. v. Boester, 95 S.W.2d 
S25, 231 Mo.App. 203. 

(2) Under act for protection of 
prior mortgagees against attachment 
of goods to realty so as not to be 
severable without material injury to 
freehold, evidence, in reclamation 
proceedings by conditional vendor of 
sprinkler system installed in mill, 
sustained flnding that system was 
not removable without material in¬ 
jury to freehold.—Buss Mach. Works 
V. Watsontown Door «& Sash Co., D.C. 
Pa., 2 F.Supp. 758. 

(3) Finding that system was “re¬ 
movable without serious damage to 
the real estate" was held not to be 
plainly wrong.—Grinnell Co. v. Gard- 
ner Trust Co., 193 N.E. 37, 38, 288 
Mass. 385. 

94. Evidence held sufficient to show 
removal 

N.H.—^Delay Mfg. Co. v. Carey, 13 A. 

2d 152, 91 N.H. 44. 

Eamages 

Evidence was held to establish that 
lessor was entitled to at least two 
hundred ^ighty dollars for cost of 
replacing electric wiring and switch- 
es removed by lessee.—Slane v. Cur- 
I tis, 286 P. 372, 41 Wyo. 402, 69 A.L. 
i R. 906, rehearing denied 288 P. 12, 41 
Wyo. 402, 69 A.L.R. 906. 

95. Evidence held sufficient to show 
abandonm^t 

Ky.—^Kentucky Block Cannei Coal 
Co. V. Stacy, 98 S.W.2d 61, 266 Ky. 
59. 

Evidence held insufflcient to show 
abandonment 

HI.—Hopwood V. Grcjen, 34 N;E.2d 




36 C.J. S. 


FIXWBES 


§ 64 


ed,®® and that there was a proper demand before 
commencement of a replevin action.®'^ 

§ 64. - Questions of Law and Fact 

Whether a particurar article annexed to realty re- 
mains a chattel or becomes a fixture and part of the 
realty is generally a question of fact or a mixed ques- 
tion of law and fact; but If the facts are undisputed or 
susceptible of oniy one inference, the question is one of 
law. 

Whether a particular article annexed to realty 


remains a chattel or becomes a fixtUTe and part of 
the realty has been said to be a mixed question of 
law and fact,^^ or in part, at least, a question of 
fact;®^ and the question cannot be ruled on as a 
matter of law/ except when the facts are undisput¬ 
ed or are susceptible of but one inference/ Anoth- 
er view is that whether or not an article annexed 
to realty is a fixture is a question of fact to be de- 
termined by the triers of fact on the evidence in the 
particular case.^ Whether an article might be re- 


559, 310 Ill.App. 411, transferred, 
see 30 N.E.2d 656, 375 111. 167. 

IST.D.—Hamilton v. Charlebois, 248 N. 

W. 676. 63 N.D. 504. 

Tex.—Pearson v. Black, Civ.App., 120 
S.W.2d 1075. 

£viden.ce lield sufficient to sliow no 
abandonment 

Ark.—Hoing v. Hi ver Valley Gas 
Co., 121 S.W.2d 513, 196 Ark. 1165. 
111.—Shell Petroleum Corporation v. 
Feldman, 17 N.E.2d 81, 297 Ill.App. 
631. 

Okl.—Stevens v. Iverson, 66 P.2d 12, 
179 Okk 401. 

Time for removal 

In action of trespass de bonis for 
removal of doors and Windows from 
building claimed by parties as chat¬ 
tel property, jury were held justified 
in finding that two months from ter- 
mination of tenancy was sufficient 
time for removal of tenant's fixtures, 
that such right then expired, and 
building, with doors and Windows, 
hecame landowner's property, a.td 
that title passed to purchaser from 
such owner.—Henderson v. Robbins, 
138 A. 68, 126 Me. 284. 

QG. Evidence li^d sufficient to show 
conversion 

Mont.—Schmuck v. Beck, 234 P. 477, 
72 Mont. 606. 

Tex.—Bonne ville v. Wehrman, Civ. 

App., 106 S.W.2d 834. 

Evidence held insnfficient to show 
conversion 

Tex.—Lewis v. Clark, Civ.App., 149 

S. W.2d 244, error dismissed, judg- 
ment correct. 

37, N,Y .'—Edward Ermold Co. v. 
Chemical Bank & Trust Co., 14 N. 

T. S.2d 424. 

S8. Ala.—Parmers & Merchants 
Bank v. Sawyer, 163 So. 657, 26 
Ala.App. 520, certiorari denied 163 
So. 659, 231 Ala. 137. 

Mass.—Gar Wood Industries V. Co- 
lonial Homes, 24 N.E.2d 767, 305 
Mass. 41, 126 A.L.R. 591—Medford 
Trust Co. V. Priggen Steel Garage 
Co., 174 N.E. 126, 273 Mass. 349 
—^Automatic Sprinkler Corporation 
of America v. Rosen, 156 N.E. 693, 
259 Mass. 319. 

Neb.—Swift Bumber & Fuel Co. v. 
Elwai^ger, 256 N.W. 875, 127 Neb. 
740. 

N.Y.—Graine Silo Co. v. Alden State 


Bank, 218 N.T.S. 143, 218 App.Div. 
263. 

26 C.J. p 653 note 22. 

Question is to be determined by 
consideration of character of annexa- 
tion, use made of personalty and 
realty, and intention of parties.— 
Craine Silo Co. v. Alden State Bank, 
218 N.Y.S. 143, 218 App.Div. 263. 

Intention as determinative of the 
nature of the article annexed is or- 
dinarily regarded as a mixed ques¬ 
tion of law and fact.—Vail v. Weav- 
er, 19 A. 128, 132 Pa. 363, 19 Am.S.R. 
598—26 C.J. p 658 note 66. 

Eule applied to particular articles 

(1) Article placed in dwelling, fac- 

tory, or other building.—Walker 
Dishwasher Corporation v. Medford 
Trust Co., 180 N.E. 517, 279 Mass. 
33, 81 A.L.R. 1437—Perdinand v. 

Earle, 134 N.E. 603, 241 Mass. 93. 

(2) Dining car.—Titcomb v. Car- 
roll, 191 N.E. 410, 287 Mass. 131. 

(3) Laundry machinery.—Lawyers' 
Mortg, Inv. Corporation of Boston v. 
Paramount Laundries, 181 N.E. 262, 
279 Mass. 314. 

(4) Oil burner.—Sacks v. McKane, 
183 N.E. 140, 281 Mass. 11. 

(5) Pit cars.—Titus v, Poland Coal 
Co., 119 A. 540, 275 Pa. 431. 

(6) Refrigerating equipment— 
Commercial Credit Corporation v. 
Commonwealth Mortgage & Loan Co., 
177 N.E. 88, 276 Mass. 335—Commer¬ 
cial Credit Corporation v. Gouid, 176 
N.E. 264, 275 Mass. 48. 

99, Neb.—Brownell v. Fuller, 83 N. 

W. 669, 60 Neb. 55$. 

26 C.J. p 663 note 23. 

1. Mass.—Automatic Sprinkler Cor¬ 
poration of America v. Rosen, 156 
N.E. 693, 259 Mass. 310. 

26 C.J. p 725 note 77 [a3. 

Erection of building on realty do es 
not necessarily make it a fixture. 
Cal.—^Erickson v, Wilson, 14 P.2d 96, 
125 Cal.App. 779. 

Tex.—Williamson v. Pye, Civ.App., 
18 S.W.2d 7-07. 

Gasoline pumps used at automobile 
Service station were held not fixtures 
tp building as matter of law.—Serv¬ 
ice Stalion Equipment Co. v. Hewitt, 
Tex.Civ.App., 282 S.W. 286. 
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Portable garage 

(1) Portable garage is not within 
class of property which is realty as 
matter of law because of nature of 
annexation to realty, or because it 
is manifestly fumiture as distin- 
guished from improvements.—Med¬ 
ford Trust Co. V. Priggen Steel Ga¬ 
rage Co., 174 N.E. 126, 273 Mass. 
349. 

(2) Under the rule that a tenant 
can remove what he has added If it 
can be done without injury to the 
freehold unless he has made it a part 
of the original, the holding as a mat¬ 
ter of law that a portable garage was 
a part of the realty was not warrant 7 
ed.—Hanson v. Ryan, 201 N.W. 749, 
186 Wis. 566, 36 A.L.R. 1516. 

2. Ala.—Farmers & Merchants Bank 
v. Sawyer, 163 So. 657, 26 Ala. 
App. 520, certiorari denied 163 So. 
659, 231 Ala. 137. 

Mich,—Lakeside Resort Corporation 
V. Sprague, 264 N.W. 851, 274 Mich. 
426. 

Pa.—^Waltman v. Mayer, 11 Pa.Dist. 
& Co. 479, affirmed 97 Pa.Super. 
236. 

26 C.J. p 654 notes 27, 28, p 658 note 

68 . 

Question referred to as one of law 

Mass.—Jennings v. Vahey, 66 N.E. 

598, 183 Mass. 47, 97 Am.S.R. 409. 

26 C.J. p 654 note 26. 

3. U.S.—Luria Bros & Co. v. Central 
R. Co. of New Jersey, C.C.A.N-J., 
113 F.2d 78. 

Cal.—M. P. Moller, Inc. v- Wilson, 63 
P.2d 818, 8 CaL2d 31—R. Barcroft 
& Sons Co. v. Cullen, 20 P.2d 665, 
217 Cal. 708—Bell v. Bank of Par¬ 
ris, 125 P.2d 829, 52 Cal.App.2d 66 
—Bank of America Nat. Trust & 
Savings Ass’n v. New York Life 
Ins. Co., 61 P.2d 364, 16 CaLApp. 
2d 719. 

Mich.—Liakeside Resort Corporation 
v. Sprague, 264 N.W. 851, 274 Mich. 
426. 

Miss.—‘Love v. Union Cent Life Ins. 

Co., 150 So. 794, 168 Miss. 408. 

Pa.—Waltman v. May fer, 11 Pa.Dist. 

479, affirmed 97 Pa.Super. 236. 

26 G.J. p 653 note 24, p 654 note 
25. 

Question is to be determined not 

only by manner in which the article 
is affixfed te the realty, but also by 
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moved without material injury to the freehold has 
been held a question of fact,^ as has the question 
as to whether there was notice of a conditional 


sale.® What is a reasonable time for a tenant to 
exercise his right of removal has been h-eld a mixed 
question of law and fact,^ or a question of fact.7 


the relationship between the parties 
to the controversy.—Bell v. Bank of 
Ferris, 125 P.2d 829, 52 Cal.App.2d 66. 

AnnezatiozL, pturpose, iutention, and 
a^freement 

(1) Whether the article in question 
constitutes realty or personalty is a 
question of fact depending on the in- 
tention with which it was placed on 
the realty.—Hannah v. Frawley, 188 
N.E. 385, 285 Mass. 28. 

(2) Intention with which article 
was annexed involves a question of 
fact for the jury. 

S.C.—Planters’ Bank v. Lummus Cot- 
ton Gin Co., 128 S.E, 876, 132 S.C. 
16, 41 592. 

Tex.—Dallas Joint Stock Land Bank 
of Dallas v. LAncaster, Civ.App., 
'100 S.W.2d 1029, error dismissed— 
Malone v. Burdick, Civ.App., 58 S. 
W.2d 1048—Dunman v. Gulf, etc., 
R. Co., Civ.App., 26 S.W. 304. 

26 C.J. p 658 note 67. 

(3) Whether there was actual an- 
nexation, application to the purpose 
with which that part of realty was 
connected, and whether the then 
owner intended to make permanent 
annexation to freehold of timber, 
monorail, and trolley, were questions 
for jury.—Nearhoff v. Rucker, 287 P. 
658, 156 Wash. 621. 

(4) Damage to the freehold, as 
showing the mode of attachment, is 
a question of fact for the jury.— 
Standard Oil Co. of New York v. 
Dolgin, 115 A. 235, 95 Vt, 414, 17 
A.L.R. 1218. 

(5) Whether mortgage covering re¬ 
alty included machinery on realty 
was a question for jury, on conflict- 
ing evidence as to intention and 
agreement.—Sawyer v. Poremost 
Dairy Products, 169 S.E. 115, 176 Ga. 
864. 

Where it is donbtful whether arti¬ 
cle connected with, or attached to, 
realty becomes part of realty not 
removable therefrom, the question is 
for the jury.—Ham v. State, 179 S. 
E. 553, 51 Ga.App. 34. 

Trade fixtores 

(1) Whether or not articles or im- 
provements are trade fixtures is 
largely a question of fact for the 
jury.—Borchers Bros. Co. v. Ciaparro, 
295 P. 1035, 211 Cal. 507—26 C.J. p 
702 note 95 [a]. 

(2) Whether sloping false floor in- 
stalled by tenant was movable trade 
flxture, or could be removed with lit- 
tle or no injury to building, was a 
question for jury.—Holy Ghost Cath- 
olic Church of Two Harbors v. Clin- 
ton, 211 N.W. 13, 169 Minn. 253. 

Taracnlar artidas 

( 1 > Amusement park equipment.— 


i Lakeside Resort Corporation v. 
^ Sprague, 264 N.W. 851, 274 Mich. 
. 426. 

(2) Beaver board placed on walls. 
—Clark V. Grand Rapids Trust Co., 
217 N.W. 10, 241 Mich- 379. 

(3) Building. 

Cal.—Gosliner v. Briones, 204 P. 19, 
187 Cal. 557—^Alderman v. Baggett, 
25 P.2d 532, 134 Cal.App. 501— 
Erickson v. Wilson, 14 P.2d 96, 125 
Cal.App. 779- 

Mass.—Hannah v. Frawley, 188 N.E. 
385, 285 Mass. 28. 

(4) Conveyor used to handle rock. 
—Thos. Cox & Sons Machinery Co. v. 
Blue Trap Rock Co., 251 S.W. 699, 
159 Ark. 209. 

(5) Dairy equipment.—Dallas Joint 
Stock Land Bank of Dallas v. Lan- 
caster, Tex.Civ.App., 100 S.W.2d 1029, 
error dismissed. 

(6) Dwelling- 

Ariz.—Brooks v. McDevitt, 11 P.2d 
826, 40 Ariz. 221. 

Tex.—^Williamson v. Pye, Civ.App., 18 
S.W.2d 707. 

(7) Furnace.—^Holland Furnace Co. 
V. Jefterson, 216 N.W. 795, 173 Minn. 
121 . 

(8) Gas stoves.—^Wissel v. McCor- 
mick, 194 N.E. 43, 48 Ohio App. 431. 

(9) Gin stands.—Love v. Union 
Cent. Life Ins. Co., 150 So. 794, 168 
Miss. 408. 

(10) Hot air furnace.—Baringer v. 
Evenson, 106 N.W. 801, 127 Wis. 36. 

(11) Machinery in grape juice 
piant.—0’Dell v. Day, 183 N.W. 17, 
214 Mich. 566. 

(12) Machines in worsted mill.— 
Stone V. Livingston, 110 N.E. 297, 222 
Mass. 192. 

(13) Mining dredge.—Story Gold 
Dredging Co. v. Wilson, 76 P.2d 73, 
106 Mont 166. 

(14) Oil burner.—Homeseekers' 
Realty Co. v. Silent Automatic Sales 
Corporation, 163 A. 841, 163 Md. 541. 

(15) Portable bars and ventilators 
in doors of hotel.—Public Operating 
Corporation v. Weingart, 13 N.T.S.2d 
182, 257 App.Div. 379. 

(16) Refrigerating equipment. 

Cal.—^Andrews v. B^rst Realty Corpo¬ 
ration, 44 P.2d 628, 6 Cal.App.2d 
407—Benchley v. Durkee Pamous 
Foods, 17 P.2d 1020, 128 Cal.App. 
604. 

Ohio.—^Wissel v. McCormick, 194 N.E. 
43, 48 Ohio App. 431. 

(17) Sawmill and shingle mill.— 
Brown v. North Carolina Joint Stock 
Land Bank of Durham, 197 S.E. 146, 
213 N.C. 594. 


(18) Shelving.—Baker v. Chaney, 
28 P.2d 1092, 167 Okl. 164. 

(19) Sinks.—^Walker Dishwasher 
Corporation v. Medford Trust Co., 180 
N.E. 517, 279 Mass. 33, 81 A.LuR. 
1437. 

(20) Sprinkler system.—Automatic 
Sprinkler Corporation of America v. 
Rosen, 156 N.E. 693, 259 Mass. 319. 

(21) Tavern fixtures.—Jahnke v. 
Jahnke, 253 P. 752, 81 Cal.App. 387. 

(22) Ventilator.—Natural Auto- 

force Ventilator Co. v. Winslow, 102 
N.E. 705, 215 Mass. 462. 

4. Oil well casing 

Okl.—Smith v. Bush, 44 P.2d 921, 173 
Okl. 172, 101 A.L.R. 330. 

Part of building* 

Mo.—Burgess v. Joplin Lumber Co.,. 

App., 145 S.W.2d 1004. 

Flumbing* material 

N.T.—Sunrise Plumbing Supply Co. 

V. Barrett, 33 N.T.S.2d 1020, 263 
App.Div. 1017. 

Sprinkler system 

N.J.—Independent ^tna Sprinkler 
Corporation v. Morris, 175 A. 102, 
114 N.J.Law 23—H. G. Vogel Co. v. 
295 Halsey St. Co., 160 A. 364, 109 
N.J.Law 83. 

Under Uniform Conditional Sales Act 
U.S.—In re Smith, D.C.Pa., 19 F. 
Supp. 595. 

5. Del. — ^Atlantic Refining Co. v. 
Feinberg, 112 A. 685, 1 W.W.Harr. 
183. 

Minn.—Holland Furnace Co. v. Jef- 
I ferson, 216 N.W. 795, 173 Minn. 
121 . 

N.D.—^Newell v. McMurray, 201 N.W- 
845, 51 N.D. 901. 

6. Tex.—Lewis v. Clark, Civ.App., 
149 S.W.2d 244, error dismissed, 
judgment correct.—^Armstrong v- 
Federal Supply Co., Civ.App., 17 S. 

W. 2d 170. 

Evidence established as matter oJT 

law that trade fixtures used in de- 
veloping oil and gas lease were re¬ 
moved from premises within a “rea¬ 
sonable time” after termination of 
lease, and that no forfeiture occurrecL 
under terms of lease requiring re¬ 
moval of fixtures by lessee within 
reasonable time after termination of 
lease under penalty of forfeiture.,— 
Lewis V. Clark, Tex.Civ.App., 149 S. 
W.2d 244, error dismissed, judgment 
correct. 

7. Ark.—Salmon v. Boyer, 213 SIW.. 
383, 139 Ark. 236. 

111.—Berger v. Hoemer, 36 111.App. 
360. 

Ky.—^Kentucky Block Cannei Coal Co. 
V. Stacy, 98 S.W.2d 61, 266 Ky- 
59—Patton v. Woodrow, 24& S.W- 
226, 198 Ky. 85. 
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Where the tenanfs right to remove fixtures is gov- 
erned by the express provisions of his lease, the 
question of such right is one of law.^ Particular 
questions of waiver and estoppel have been held 
questions of fact.^ 

§ 65. - Instructions 

In actions involving articles affixed to realty, the 
propriety of particular instructions is controlled by the 
circumstances of the particular case. 

In actions involving articles affixed to realty, par¬ 
ticular instructions to the jury have been held prop- 
er or erroneous, or properly refused.^^ 

§ 66. -Verdict, Findings, and Judgment 

In actions involving fixtures, general rules govern 
questions as to the verdicts and findings. A general 


finding that articles In dispute are trade fixtures in¬ 
cludes a speciflc finding of every materiai fact within the 
issues raised by the pleadings and essentiai to the Judg- 
ment pronounced. 

In actions involving fixtures, particular verdicts 
have been held proper or erroneous,particular 
findings warranted,!^ and particular rulings consist¬ 
ent with findings.^^ A general finding that articles 
in dispute are trade fixtures includes a specific 
finding of every materiai fact within the issues 
raised by the pleadings and essentiai to the judg- 
ment pronounced on the general finding but in 
an action for conversion a finding that plaintifiF did 
not intend to affix the article in question permanent- 
ly, without additional evidence showing such inten- 
tion openly and plainly, was held insufficient to sus- 
tain a judgment for plaintiff on the ground that the 


Tex.—Lewis v. Clark, Civ.App., 149 
S.W.2d 244, error dismissed, judg¬ 
ment correct. 

S. Ark.—BufCalo Zinc & Copper Co. 
V. Hale, 206 S.W. 661, 136 Ark. 
10 . 

Pa.—McClintock & Irvine Co. v. 
^tna Explosives Co., 103 A, 622, 
. 260 Pa. 191, Ann.Cas.l918E 1078. 

9. Delay in asserting rigkts 
Whether conditional sellers waived, 

or were estopped to assert, rights by 
delay in asserting them, were held 
fact questions.—Hough v. Omansky, 
160 N.E. 330, 263 Mass. 112. 

Bstoppel of realty mortg^ee 

Evidence that gin company, after 
taking chattel mortgage on machin- 
ery installed on realty on which bank 
held mortgage, secured from presi- 
dent of bank, who was also president 
of Insurance company, Insurance on 
such machinery, without protest be- 
ing made that machinery was being 
covered by bank's mortgage, was 
held to raise question for jury wheth- 
•er bank had waived or was estopped 
to assert its lien.—Planters’ Bank v. 
Lummus Cotton Gin Co., 128 S.E. 
876, 132 S.C. 16, 41 A.L.R. 592. 

10. Attachment of shelviiLg 

Where shelving supplied by tenant 
for use in rented premises was at- 
tached to 2x4’s laid on the floor of 
a storeroom, and evidence was con- 
flicting as to whether 2x4’s were at- 
tached to the floor, the charge that, 
it shelving was not intended to be 
attached to realty, but in driving 
nails through shelving into base sup- 
port s^&me of the nails unintentionally 
protruded through unattached base 
into the floor, this fact would not as 
a matter of law naake shelving 
part of the realty, was held not er¬ 
ror.—Powell V. Grifflth, 142 S.E. 466, 
38 Ga.App. 40. 

11. Beterioratioii of niachlnery 

In an action by a lessee against 
the lessor to recover possession of 


the machinery and fixtures left on 
the premises by the lessee and dam- 
ages for detention, an instruction di- 
recting the jury to return a verdict 
for plaintiff for the amount of his 
damages, plus the deterioration of 
the machinery, was erroneous where 
the petition did not aver that the 
machinery had deteriorated in value 
after plaintiff had abandoned the 
j premises, and no evidence was of- 
i fered to prove such deterioration.— 
Patton V. Woodrow, 248 S.W. 226, 
198 Ky. 85. 

Hotice of lease 

In replevin of sprinkler system 
sold under conditional sales agree- 
m(‘nt and installed in leased build- 
ing, requested instruction that seller 
was charged with notice of recorded 
lease was properly refused, since 
right to remove system if it were 
personal and not real property exist- 
ed regardless of provisions of lease. 
—Independent ^tna Sprinkler Corpo¬ 
ration V Morris, 175 A. 102, 114 N.J. 
Law 23. 

Test as prerequisite to passiug of 
title 

In a seller*s action against a city 
to replevy an engine conditionally 
sold to a contractor to be installed 
in a City electric lighting piant, an 
instruction making test and accept -1 
ance of the engine by the city, pur- 
suant to its agreement with the con¬ 
tractor, a prerequisite to the passing 
of title to the city was properly re¬ 
fused, the provision for the test be¬ 
ing for the benefit of the city and 
not of plaintiff.—Hooven, Owens, 
Rentschler Co. v. Atlantic, 144 N.W. 
635, 163 lowa 380. 

12. Verdict for impaid porchase 
prioe 

In replevin for value of fixtures 
sold under title^retaining contract, 
general verdict for seller for unpaid 
purchase price of property withheld 
by; defendant without assessing value 
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Of property at time of conversion 
was not objectionable, since such ver¬ 
dict was in effect an assessment of 
value.—United Store Pixture Co. v. 
Grubiak, 284 N.W. 602, 287 Mich. 671. 

13. Verdict for xtnpaid purchase 
price; credit 

In replevin for value of fixtures 
sold under title-retaining contract, 
where part of fixtures were not de- 
livered to defendant, verdict fixing 
measure of damages as unpaid bal- 
ance of purchase price without cred- 
iting defendant with value of un- 
delivered fixtures was error.—United 
Store Pixture Co. v. Grubiak, supra. 

14. BuUdiaig part of realty 

A master's findings, based on view 
of school building, that it was of 
wood and placed on brick foundation, 
with base below surface of ground 
and cellar window on one side, and 
that there was small hallway, large 
schoolroom, and brick chimney ex- 
tending from beneath floor through 
roof, warranted his finding that 
building was so attached to land as 
to become part thereof.—Meeker v. 
Oszust, 30 N.E.2d 246, 307 Mass. 366. 

15. Bquipmeut as part of realty; 
parties’ iuteaitioii. 

Finding that conditional seller and 
buyer did not intend refrigerating 
equipment to become part of realty 
was not inconsistent with ruling that, 
as between assignee of conditional 
seller and mortgagee, such equipment 
was part of realty.—Commercial 
Credit Corporation v. Commonwealth 
Mortgage & Loan Co., 177 N.E. 88, 
276 Mass. 335. 

16. Colo.—Rare Metals Min. & Mill. 
Co. V. Western Colorado Power Co., 
213 P. 124, 73 Colo. 30. 

Binding as mixed one of law and 
fact 

Colo.—Rare Metals Min. & Mill. Co. 
v. Western Colorado Power Co., 
213 P. 1^4, 73 Colo. 30. 
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artide was a removable fixture.^^ 

In trespass for the unlawful removal of fixtures, 
a nonsuit is proper where there is no evidence of 
permanent annexation.is In replevin for th^ value 
of articles sold under a title-retaining contract, the 
seller could not recover for the value of those arti¬ 
cles which the buyer would not accept, although the 
seller claimed that he was holding them for the 
buyer.i® 

In proper circumstances, a receiver may be ap- 
pointed.-® 

Indcmnity. Where conditional sellers were enti- 
tled to possession of equipment placed in leased 
premises, the court could in its judgment require 
the seller to indemnify the owners of the building 
for damage caused by removal.^i 

§ 67. - Damages 

Damages for injuries to rights in articles that may 


or may not be fixtures are to be determined by the ruie 
which is best suited, in the particular circumstances, for 
measuring the loss. 

Generally, the measure of damages for the re¬ 
moval of fixtures which have become part of the 
freehffld is that applicable to injury to real proper- 
ty;22 but the primary object is to determine the 
amount of the loss, and whatever rule is best suited 
for that purpose should be adopted.^^ Damages 
for the removal of fixtures which became part of 
the realty may be properly fixed by their separate 
value, as distinguished from the change in the val¬ 
ue of the realty,’-^ and by considering their original 
cost as well as the replacement cost ^5 and any de- 
preciation;^® but an assessment of damages based 
on the secondhand value of the articles removed is 
erroneous.27 With respect to particular personal 
property, such as a building,an elevator,29 and 
with respect to refrigeration equipment,20 and a 


17. Tex.—C. D. Shamburger Lium- 
ber Co. v. Bredthauer, Civ.App., 62 
S.W.2d 603, error dismissed. 

Bakery oveat 

Tex,—-C. D. Shamburgrer Lumber Co. 
V. Bredthauer, supra. 

18. Pa.—Waltman v. Mayer, 97 Pa. 
Super. 236. 

18. Mich.—United Store Fixture Co. 
V. Grubiak, 284 N.W. 602, 287 Mich. 
671. 

20. Sestoratiou of property 

In a suit to foreclose a mortgrage, 
where the bili prayed for a manda- 
tory writ to compel a stranger to 
restore certain tanks to their former 
position, the court held that a de- 
cree of that nature would be wholly 
unenforceable, except persuasively by 
process of contempt, and instead ap- 
pointed a receiver to restore the 
property to its former position, the 
cost to be included in the decree, 
and left the liability of the strangrer 
for the damages to be enforced at 
law.—First Nat. Bank & Trust Co. of 
Woodbury v. Hager Oil Co., 146 A. 
878, 105 N.J.Eq. 62. 

21. N.C.—Brunswick-Balke-Collender 
Co. V, Carolina Bowling Alleys, 169 
SJB. 186, 204 N.C. 609. 

22. Tex.—Sanders v. Lefkovitz, Civ. 
App., 292 S.W. 596. 

23. Wyo.—Slane v. Curtis, 286 P. 

372, 41 Wyo. 402, 69 A.L.R. 906, 
rehearing denied 288 P. 12, 41 Wyo. 
402^ 69 906. 

Wyo.—Slaiie v. Curtis, supra. 
ITaltte at time of coixverslou. 

Purchase of ir removable fixture 
from mortgagor with actual or con¬ 
structive notice of mortgage cover- 
ing it, in effect constituted conver- 
sion and renders purchaser liable for 


value of property at time of conver- 
sion.—Morg-an Utilities v. Kansas 
City Life Ins. Co., 37 S.W.2d 90, 183 
Ark. 492. 

25. Wyo.—Slane v. Curtis, 286 P. 
372, 41 Wyo. 402, 69 A.L.R. 906. re- 
hearirg denied 288 P. 12, 41 Wyo. 
402. 69 A.L.R. 906. 

Value of arfcicle, cost of restoratiou, 
and iuterest 

Vendor, recovering building and 
electing to take money judgment on 
conditional seller's removal of fur¬ 
nace. constituting part of realty, is 
entitied to the value of the furnace, 
cost of restoring the property to its 
original condition, and interest from 
the date of removal.—Holland Fur¬ 
nace Co. V. Pope, 215 N.W. 943. 204 
lowa 737. 

BepSacemeut value of machine 
For the wrongful retaking by a 
conditional seller, on default of buy¬ 
er, of a machine which was sold to 
be attached to the realty, and which 
at time of retaking constituted part 
of a piant in the hands of the re¬ 
ceiver of the buyer, the measure of 
damages is its replacement value as 
of that time, irrespective of the 
amount due under the contract of 
purchase, or of the sum for which 
the seller had expressed a willing- 
ness to resell to the receiver.—^Beloit 
Iron Works v. Lockhart, 144 A. 283, 
294 Pa. 376. 

Referee’s assessment of damages 
of two hundred seventy-four dollars 
for rewiring building held proper.— 
Bslay Mfg. Co, v. Carey, 13 A.2d 
152, 91 N.H. 44. 

26. Wyo.—Slane v. Curtis, 286 P. 
372, 875, 41 Wyo. 402, 69 A.L.R. 
906, rehearing denied 288 P. 12, 
41 Wyo. 402, 69 A.L.R. 906w 
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If property removed is as good as 
uew, deterioration or depreciation 
will not be deemed important in fix- 
ing damages.—Slane v. Curtis, supra. 

Computatiou to a nicety will not 
be made of the difference in value 
between old and new.—Slane v. Cur¬ 
tis, supra. 

Wyo.—Slane v. Curtis, supra. 

“The value of the property re¬ 
moved [heating piant and plumbingj 
would naturally be much more in 
place than as removed."—Slane v. 
Curtis, supra. 

28. Measure of damages for destruo, 
tlou 

Where a lease of part of a rail- 
road right of way provided that on 
termmation of the lease the lessee 
should be allowed reasonable time to 
remove improvements, the measure 
of damages for the destruction of a 
house without allowing the lessee a 
reasonable time for its removal was 
not the difference between the value 
of the lumber in the house and its 
value after the house was tom down, 
but the value of the house at the 
time it was destroyed, less the rea¬ 
sonable cost of removing it, and also 
less the value of the lumber and 
material saved.—Texas & N. O. Co. v. 
Clevenger, Tex.Civ.App., 223 S.W. 
1036. 

Mhney reasonably speut in erecting 
building on leased premises was held 
recoverable for landJord’s conversion. 
—Bantuelle v. Jones, Tex.Civ.App., 62 
S.W.2d 93. 

29. Valuet as part of building 

Or.—Blake-McPall Co. v. Wilson, 193 
P. 902, 98 Or. 626, 

26 C.J. p 734 note 54 [a]. 

3(K 2>amaga by Installatlou 
In action by assignee of chattel 
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sprinkler system,^! the damages will depend on the 
form of action and the particular facts. 

Exemplary dnmages, To warrant exemplary 


damages in a suit for conversion, malicious intent 
must be sustained by some act other than the mere 
fact of withholding or preventing removal of the 
property.^2 


riiAGr. The noun, in its primary sense of a nation- 
al or state insignia, is defined in Flags § 1. As to 
the eonstitutionality of laws or regulations relating 
to flags see Constitutional Law § 206 notes 80, 81, § 
488 note 70, with referenee to salutes to the flag in 
schools; and § 668 notes 95-1, with referenee to the 
prohibition of the use of the national flag for ad- 
Tcrtising. As to regulating the use or abuse of vari^ 
ous flags see Flags §§ 2-5. 

As a verb, the term signifies to signal with, or as 
with, a flagji and does not necessarily imply or re¬ 
quire the aetual use of a flag.^ 

In an entirely different sense, both as a noun 
and as a verb, the word refers to a manner of pav- 
ing or to a species of pavement, the noun being de¬ 
fined as a flat stab of stone used for paving.^ 

Flagging. One species of pavement, namely, a 


paving with flat stone,^ a pavement of flag stones.® 
The term has been eompared with, or distin- 
guished from, ^^paving^^^ and ''pavement.”’^ 

Phrases employing the word are set out in the 
note.^ 

FLAGELLAT. An entry on old Seoteh records, 
meaning whipped; scourged.^ 

FLAGMAN. See the C.J.S. tities Insurance § 1512, 
also 45 C.J. p 95 notes 49, 50, as constituting haz- 
ardous employment within mutual benefit society’s 
by-laws; and Railroads § 728, also 52 C.J. p 202 
note 90—p 208 note 98, duty of railroad to provide. 

FLAGEANS. Latin; burning, raging, in aetual 
perpetration.^O 

FLAGRANT. Glaring, notorious, seandalous.^^ 


mortgage, given under conditional 
sales contract, against prior realty 
mortgagee to recover such part of 
refrigeration equipment as contract 
provided should remain personalty, 
■damage done by installation of equip- 
tnent which, under sales contract, be- 
came realty, eould not be considered. 
—General Motors Acceptance Corpo¬ 
ration V. Farm & Home Savings & 
Loan Ass'n, 58 S.W.2d 338, 227 Mo. 
App. 832. 

31. ConversiOH. by laiidlord 

Where landlord, on forfeiture of 
leasehold estate, converted sprinkler 
System bought by tenant under con¬ 
ditional sales contract, measure of 
damages was not amount due on con¬ 
tract but value of system at time of 
conversion.—National Bank of Ke- 
public of Chicago v. Wells-Jackson 
Corporation, 193, N.E. 215, 358 HI- 
356, 38 A.L.R. 618, reversing 272 111. 
App. 561. 

32. Tex.—Loftus V. Ray, Civ.App., 
46 S-W.2d 1034, error dismissed. 

In detemUning isstie of malicious 

intent or wanton disregard, deemed 
«quivalent to such intent, withhold¬ 
ing of the property may be consid¬ 
ered in ©onnection with any other 
act, fact, or circumstance.—Loftus v. 
Ray, supra. 

X. Mo.—Bergfeld v. ICansas City 
Rys. Co., 227 S.W. 106, 110, 285 
Mo. 654. 

2. As signal 

In oommon parlance, the verb “to 
flag,^* with referenee to signaling. 


does not necessarily mean the aetual 
use of a flag, but by figure of speech 
the word is used in the secondary 
sense and signifies the giving of a 
signal as with a flag, that is to say, 
as by a waving of the hand for the 
purpose of communicating informa- 
tion.—Bergfeld v. Kansas City Rys. 
Co., supra. 

3. Century D. 

4. N.Y.—In re Phillips, 60 N.Y. 16, 

21 . 

5. Va.—Roanoke v. Harris, 19 S.E. 
179, 180. 

6. N.Y.—Matter of Burmeister, 76 
N.Y. 174, 181, 56 How.Pr. 416— 

. Schenectady v. Union College, 21 N. 
Y.S. 147, 151, 66 Hun 179. 

7. N.Y.—Vandeweghe v. City of New 
York, 270 N.Y.S. 570, 573, 240 App. 
Biv. 169. 

26 C.J. p 7-37 note 4 [b]. 

8. Phrases construed 

(1) “Duty of the flag,” described 
as an ancient ceremony, in acknowl- 
edgment of British sovereignty over 
the British seas, by which a foreign 
vessel struck her flag and lowered 
her top-sail on meeting the British 
flag.—Black L.D. 

(2) “Flag captain” see the C.J.S. 
title Shipping § 57, also 26 C.J. p 
737 note 1. 

(3) “Flagged cars” see the C.J.S. 
title Railroads § 1, also 26 C.J. p 
737 note 2. 

(4) “Flagged sidewalk.”—In re 
Garvey, 77 N.Y. 523, 524—^New York 
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V. Brown, 57 N.Y.S. 742, 744, 27 Misc. 
218. 

(5) “Flag lieutenant” as meaning 
in the United States navy, the senior 
aid of the flag officer.—U. S. v. Miller, 
Ct.Cl., 28 S.Ct. 199, 200, 208 U.S. 32, 
52 L.Ed. 376. See also Army and 
Navy § 16. 

(6) “Flag of truce,” as used for 
communicating between belligerent 
forces see the C.J.S. title War § 24, 
also 67 C.J. p 387 note 34. 

(7) “Flag said Crossing.”—Berg¬ 
feld V, Kansas City Rys. Co., 227 S. 

W. 106, 110, 285 Mo. 654. 

(8) “Flag station” see Railroads § 
1, also 26 C.J. p 739 note 1. 

(9) “Law of the flag” see Flags § 

6 . 

9. Black L.D. 
la Black L.D. 

“Plagrans bellxim,”—a war actually 
going on.—Black L.D. 

'^Plagrans crimen*^—a fresh or re- 
cent crime. This term designated a 
crime in the very act of its commis- 
sion, or while it was of recent oc- 
currence.—Black L.D. 

“Plagrante bello” —during an ac- 
tual state of war.—Black L.D. 

“Plagrante delicto” —in the very 
act of committing the crime.—Black 
L.D. 

11- Century D. 

“Plagrant delite” 

In Prench law, a crime which is 
in aetual process or perpetration or 
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FLAGrEANTLY. In a flagrant manner; glaringlyj 

notorioiisly.^2 

'^Flagrantly against the evidcnce” A phrase 
sometimes applied to Terdiets instead of the more 
usual phrase ‘"contrary to the evidenee,” diseussed 
generally in the C.J.S. tities Criminal Law § 1452 


and New Trial § 69, also 46 C.J. p 170 note 40-p 
183 note 96; and deserihed as hased on testimony 
eontradictory to the admitted physieal faets;i3 
shocMngly against the evidenee as to show passion 
or prejudice or other nnpermissible eontrolling fac- 
tors;^^ withoiit any or without substantial support 
in the evidenee. 


which has just been committed.— 
Black Li.D. 

Other phrases constmed 

(1) ‘“Flagrant necessity,” defined as 
a case of urgency rendering lawful 
an otherwise illegal act, as an assault 
to remove a man from impending 
danger.—Black L.D. 

(2) “Flagrant misrepresentation of 
a statute."—State ex rei. Schwartz v. 
Leonard. 29 N.E.2d 619, 620, 65 Ohio 
App. 251. 

12. Century D. 

13. Ky.—Coney Island Co. v. Brown, 
162 S.W.2d 785, 788, 290 Ky. 750. 


14. Ky.—Litti e v. Commonwealth, 

158 S.W.2d 955, 956, 289 Ky. 475. 

Similarly expressed 

(1) So unsupported by proof and so 
overwhelmingly contradicted as to 
force the conclusion that it was the 
resuit of passion and prejudice on 
the part of the jury.—Cloversplint 
Coal Co. V. Blair, 151 S.W.2d 1052, 
1053, 287 Ky. 158. 

(2) So much against the weight of 
the evidenee as to shock the con- 
science and clearly to make it appear 
the resuit of passion and prejudice of 


the jury.—Smith v. Commonwealth, 
288 S.W. 752, 754, 216 Ky. 813. 

15. Ky.—^Williams v. Common> 
wealth, 125 S.W.2d 221, 223, 276 
Ky. 754—Combs v. Commonwealth, 
83 S.W.2d 46, 48, 259 Ky. 703. 

Phrase not applicable merely be- 
cause the verdict was not supported 
by the testimony of as many wit- 
nesses as those testifying to the con> 
trary, nor when supported by suffi¬ 
cient testimony to carry conviction.— 
Cloversplint Coal Co. v. Blair, 151 S. 
W.2d 1052, 1053, 287 Ky. 158. 
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FLAGS 

This Titie includes adoption and use of Government flags; regulation or prohibition of use of oth- 
er flags; prosecution and punishment of offenses relating to flags not constituting another particular 
olfense; and law of the flag. 

Matters not in this Titie, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

§ 1. Definitions—p 1019 

2. Laws relating to United States or state flags—p 1019 

3. Laws relating to other flags—^p 1021 

4. - Flags of forbidden colors—p 1021 

5. - Enemy or rebel flags—1021 

6. Law of the flag—p 1021 


§ 1. Definitions 

A flag may be defined as a light flexible cloth, usuaU 
ly oblong, and bearing a device or devices to indicate na- 
lionallty, party, etc., or to give or ask Information, com- 
monly attached to a staff or halyard. 

A flag may be defined as a light flexible cloth, 
usually oblong, and bearing a device or devices to 
indicate nationality, party, etc., or to give or ask 
information, commonly attached to a staff or hal- 
yard.^ The national flag is the emblem of national 
authority.^ 

Jack. A modification or portion of a country^s 
flag used for particular signaling purposes is called 
a “Jack.^’3 

1. Webster New Int.D. 

2w Neb.—Halter v. State, 105 N.W. 

29S, 74 Neb. 757, 121 Am.S.R. 754, 

7 L.R.A..N.S., 1079. 

.26 C.J. p 738 note 2. 

Object of patriotic adoration 

To the Citizen the flag is an object 
of patriotic adoration, emblematic of 
ali for which his country stands— 
her institutions, her achievements, 
her long roster of heroic dead, the 
story of her past, the promise of her 
future.—Halter v. State, 105 N.W. 

298, 74 Neb. 757, 121 Am.S.R. 754, 

7 L.R.A.,N.S., 1079. 

Change of flag as entitling seamen 
to discharge see the C.J.S. titie 
Seamen § 37, also 56 C.J. p 945 note 
52. 

Flag as evidence of vesseTs nation¬ 
ality: 

Generally see the C.J.S. titie Ship- 
ping § 1, also 58 C.J. p 31 note 
12 . 


§ 2. Laws Relating to United States or State 
Flags 

Under the Uniform Flag Law and other statutes, the 
desecration or mutilation of the flag of the United States 
or of a state is an offense. Such statutes are upheld as 
a proper exercise of the police power as tending to pre- 
vent breaches of the peace and as upholding the dignity 
of the flag. 

Either congress^ or a state legislature® may, un¬ 
der the police power,® prohibit or regulate the use 
of the national flag of the United States; and a 
state has the same powers with respect to the state 
flag or other state insignia. Numerous statutes have 
been enacted making it an offense to display, ex- 
pose, or make use of such a flag, Standard, color, 
or other insignia by persons or corporations under 
certain circumstances and conditions,'^ or to deface, 
defile, defy, desecrate, destroy, disfigure, mutilate, 


As affecting liability of vessel and 
property to capture in time of 
war see the C.J.S. titie War § 28, 
also 67 C.J. p 401 note 80-p 402 
note 88. 

“Flag” as a verb see the definition 
Flag supra p 1017 notes 1„ 2. 

a U.S.—The Ullock, D.C.Or., 19 F. 

207, 209, 9 Sawy. 634. 

Union Jack see the C.J.S. definition 
Union Jack, also 65 C.J. p 1243 
note 4. 

4. U.S.—Halter v. Nebraska, 27 S. 
Ct. 419, 205 U.S. 34, 51 LuEd. 696, 10 
Ann.Cas. 525, aifirming 105 N.W. 
298, 74 Neb. 757, 121 Am.S.R. 754, 
7 L.R.A.,N.S., 1079. 

5. U.S.—Halter v. State, 105 N.W. 
298, 74 Neb. 757, 121 Am.S.R. 754, 
7 HRA-,N.S., 1079, affirmed 27 S. 
CL 419, 205 U.S. 34, 51 HEd. 696, 10 
Ann.Cas. 525. 
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a U.S.—Halter v. Nebraska, 27 S.Ct. 
419, 205 U.S. 34, 51 L.Bd. 696, 10 
Ann.Cas. 525, affirming 105 N.W. 
298, 74 Neb. 757, 121 Am.S.R. 754, 7 
L.R.A.,N.S., 1079. 

12 aj. p 925 note 38 [a] (1), (3)-(5). 

7. N.Y.—People v. Picking, 23 N.Y. 
S.2d 148. 

26 C.J. p 738 note 8. 

Por advertising purposes 

(1) Proximity to United States flag 
of advertisements directly above and 
next to such flag, painted on sides of 
automobile, is violation of statute 
prohibiting advertising matter at¬ 
tached, appended, affixed, or annexed 
to United States flag represented on 
any substance.—People v. Picking, 
supra 

(2) Other cases see 26 C.J. p 738 
note 8 [a]. 
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trample on, or cast contempt on the same and un¬ 
der the police power^ these statutes have been up- 
held as valid ag-ainst various constitHtional objec- 
tions, such as the constitutional prohibition against 
deuying or abridging the privileges or immunities 
of citizens, see Constitutional Law § 473, or the con¬ 
stitutional prohibition against deprivation of prop- 
erty without due process of law, see Constitutional 
Law § 668. Their aim is to uphold the dignity of 
the national flag;^^ and they are designed to pre- 
vent that which would shock the public sense, and, 
because of the publicity accompanying it, would be 
likely to resuit in breaches of the peace.^^ The 
question of whether or not a requirement of a salute 
and pledge of allegiance in public schools to the 
national flag is an infringement of the constitution¬ 
al guaranty of religious liberty and freedom of con- 
science is discussed in Constitutional Law § 206 c 
(1), and, as noted in § 488 of the same title, a stat¬ 
ute making it the duty of a commissioner of educa- 


tion to prepare a program providing for a salute to 
the flag for use in the public schools is not invalid 
as an abridgment of the privileges and immunities 
of the citizens of the United States. 

Defenses. It is no defense that the act consti- 
tuting the violation of such a statute was done in the 
performance of a contract made prior to the pas- 
sage of the statute nor does the fact that the 
flag was a part of a trade-mark place defendant in 
any more favorable position.^3 

Indictment or information. Where the statute 
has clearly defined the offense, an indictment set- 
ting forth the offense substantially in the language 
of the statute is sufflcient.^^ 

Evidence. The general rules, considered in Crim- 
inal Law, §§ 530-926, govern as to the evidence.^^ 

Offer and reception of evidence. The general 
rules, considered in Criminal Law, §§ 999-1057, 
govern as to the offer and reception of evidence.i^ 


8. Ark.—Johnson v. State, 163 S.W. 
2d 153. 

K.J.-—State V. Schlueter, 23 A.2d 249, 
127 N.J.Law 496. 

26 C.J. p 738 note 9. 

Striet constmetion 

The provision of Uniform Flag Act 
that it should be construed so as to 
effectuate its general purpose was a 
mere declaration of fundamental 
principle applicable to all statutory 
construction and did not modify prin¬ 
ciple that a penal statute must be 
strictly construed.—State v. Peacock, 
Me., 25 A.2d 491. 

“Deface or defUe*’ 

Statute, penalizing any person who 
shall publicly mutilate, trample on, 
or otherwise deface or defile any flag 
of the United States, uses the words 
“deface” and “defile” in their mean- 
ing of “dishonor" which imputes a 
lively sense of shaming or an equiva- 
lent acquiescent callousnees.—State 
V. Schlueter, 23 A.2d 249, 127 N.J.Uaw 
496. 

Esseuce of offense 

The very essence of the statutory 
offense of mutilating or casting con¬ 
tempt on the United States flag is 
publicity.—State v. Peacock, Me., 25 
A.2d 491. 

InteiLt required 

Statute penalizing any person who 
shall publicly mutilate, trample on, 
or otherwise deface or defile any flag 
of the United States requires no 
greater intent than the words of the i 
offense carry.—State v. Schlueter, 23 
Ai2d 249, 127 N.J.Law 496. 

% Neb.—Halter v. State, 195 N.W. 
298, 74 Neb. 757, 121 Am.S.R. 754, 
7 Xi.R.A.,N.S., 1079, affirmed 27 S. 
CL 419, 205 U.S. 34, 61 L.Ed. 

696, 10 Ann.Cas. 525. 


N.T.—People v. Van De Carr, 86 N. 
T.S. 644, 91 App.Div. 20, affirmed 
70 N.B. 965. 178 N.T, 425, 102 Am. 
S.R. 516, 66 L.R.A. 189. 

10. N.T.—People v. Picking, 23 N.T. 
S.2d 148. 

11. Me.—State v. Peacock, 25 A.2d 
491. 

12- Mass.—Commonwealth y. R. I. 
Sherman Mfg. Co., 75 N.E. 71, 189 
Mass. 76, 4 Ann.Cas. 268. 

13. Neb.—Halter v. State, 105 N.W. 
298. 74 Neb. 757, 121 Am.S.R. 754, 

7 L.R.A.,N.S., 1079, 1083, affirmed 
27 S-Ct. 419, 205 U.S. 34, 51 L.Ed. 
696, 10 Ann.Cas. 525. 

14. Mass.—Commonwealth v. R. I. 
Sherman Mfg. Co., 75 N.E. 71, 189 
Mass. 76, 4 Ann.Cas. 268. 

N.J.—State V. Schlueter, 23 A.2d 249, 
127 N.J.Law 496. 

ITecessity to charge willfulness 
Under a statute requiring no great¬ 
er intent than the words of the of¬ 
fense carry, an indictment charging 
the offense in the words of the stat¬ 
ute need not mention that the act 
was committed willfully, maliciously, 
or with evil intent.—State v. Schlue¬ 
ter, supra. 

SnfficieiLcy 

An indictment, charging in words 
of statute that accused did public¬ 
ly mutilate, deface, and defile the 
flag of the United States of America, 
contrary to the form of the statute 
in such case made and provided, was 
sufficient, notwithstanding that it 
did not allege that the act was com¬ 
mitted willfully, or with a willful, 
malicious, or evil intent.—State v. 
Schlueter, supra. 

15. Showing previous irftwnfl.i- coiu ' 
duot 

In a prosecution, under Geh-St. 
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1915 § 3706, for the public use of 
language casting contempt on the 
United States flag, evidence of previ- 
ous use of other language expressing 
contempt is admissible.—State v. 
Shumaker, 175 P. 978, 103 Kan. 741. 

SuffLciency 

(1) Evidence that accused deliber- 
ately and with intent pulled a small 
American flag from the front of 
her motorcycle, broke the staff, tore, 
and crumbled the flag, and threw 
the flag to the ground sustained con- 
viction for publicly mutilating, de- 
facing, and defiling the flag of the 
United States of America.—State v. 
Schlueter, 23 A.2d 249, 127 N.J.Law 
496. 

(2) Evidence that defendant, after 
refusing to salute United States flag 
when at welfare commissary to pro- 
cure commodities for himself and 
family, addressed a large number of 
people telling them that the flag 
meant nothrng to him and was only 
a “rag,” was sufficient to support 
conviction of wilfuHy and publicly 
exhihiting contempt for United 
States flag.—Johnson v. State, Ark., 
163 S.W.2d 153. 

(3) In prosecution for desecrating 
the United States flag, evidence sup- 
ported finding that automobile, on 
which appeared at six different 
places defendant's name, emblem, 
and appeal to “Travel America,” con- 
stituted one advertisement to which 
the flag was affixed in violation of 
the statute.—People v. Picking, 33 N. 
T.S.2d 317, 263 App.Div. 366. 

16- Mass.—Commonwealth v. R. I. 

Sherman Mfg- Co., 75 N.E. 71, 189 

Mass. 76^ 4 Ann.Cas. 268^ 

26 C.J. p 739 note 17. 
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Instructions. It is proper to mstruct the jury as 
to the meaning and essential sig^nificance of the 
words of the indictment charging the offense.^*^ 

Funishment, In a prosecution under a flag dese- 
cration statute providing a misdemeanor penalty, a 
verdict assessing the penalty of a felony is contrary 
to law.i^ In Massachusetts, although the statute 
creating the offense does not provide a punishment 
therefor, it may be punished in conformity to the 
“common usage and practice of this common- 
wealth.’’^^ 

§ 3. Laws Relating to Other* Flags 

Under some statutes the display of flags having cer- 
tain inscriptions is prohibited. 

Under statutes so providing, the use or carrying 
in parade of flags or emblems having certain in¬ 
scriptions on them is prohibited.^® 

§ 4. - Flags of Forbidden Colors 

Under some statutes the display or carrying, in any 
public assembly, parade, or demonstration, of a red or 
black flag is prohibited. Slight variations or the fact 
that the flag is the banner of a society or a political 
party will not constitute a defense. 

Under some statutes the display or carrying of 
any red or black flag in any public assembly, pa¬ 
rade, or demonstration is prohibited.^i Color alone 
brings a flag within the terms of the act.^^ If the 
flag is of the forbidden color in its essential and 
dominating characteristics, then the mere circum- 
stance that it bears also an inscription or device of 
another color is not enough to prevent its being a 
red flag;23 nor does the fact that it is the usual 
banner of a society affiliated with a political party 
constitute a defense.^^ The use of a red flag in vio- 


§ 6 

lation of statute has, under a statutory provision so 
providing, been held prima facie evidence of its ase 
as an emblem of anarchy;^^ but where the prohi- 
bition in the statute against the display of a red 
flag in public assembly is general and not limited by 
the presumption concerning anarchy, proof beyond 
a reasonable doubt that the red flag was used as an 
emblem of anarchy is not required in order to war- 
rant conviction.^® 

§ 5 . -Enemy or Rebel Flags 

A statute making it an offense to expose to public 
view enemy or rebel flags includes within Its provisions 
flags similar in type to those mentioned. H does not 
require a specific criminal intent, apart from the act 
of displaying or exposing, as a necessary element of the 
offense. 

Under a statute, such as the Philippine Flag Law, 
making it an offense to expose to public view any 
flag or banner used in an insurrection to designate 
or identify those in armed rebellion against the 
United States, a specific criminal intent, apart from 
the act of displaying or exposing, is not a necessary 
element of the offense.^^ Such statute includes not 
oniy the identical flags, banners, emblems, or devic- 
es actually used for the purposes therein mentioned, 
but also every flag, banner, emblem, or deviee of 
that type.^S 

§ 6. Law of the Flag 

The law of the flag is a rule to the effect that a 
vessei is a part of the territory of the natlon whose flag 
she flies and is governed by the law thereof. 

The law of the flag has been defined as a rule to 
the effect that a vesseL is a part of the territory of 
the nation whose flag she flies.^® The term is used 
to designate the right under which a shipowner, who 


17. N.J.—State v. Scblueter, 23 A.2d 
249, 127 N.J.Law 496. 

Ch>od practice 

It is ffood practice for counsel to 
request an appropriate charae.—State 
V. Schlueter, supra. 

Pnolic 

An instruction, to the effect that 
words and acts are spoken or done 
“publicly" if they are spoken or done 
in presence of persons other than 
the one uttering: words or doing the 
acts and with intent of exhibiting: the 
contempt which the latter feels for 
the flag, was erroneous as ignoring 
distinction between what is ‘‘public" 
and what is “private.”—State v. Pea- 
eock. Me., 25 A.2d 491. 

18. Ind.—McKee v. State, Ind., 37 N. 
E.2d 940. 

19. Mass.—Commonwealth v. R. I. 
Shemaan Mfgr. Co., 75 N.K 71, 189 
MasSv 76, 4 Ann.Cas^ 268. 

20. Mass.—Commonwealth v. Karsro- 


nen, 106 N.E. 556, 219 Mass. 30, 31, 
L.R.A.1915B 706, Ann.Cas.l916D 

846. 

26 C.J. p 739 note 20. 

Validity of statute as to disjday of 
flags as contravention of guaranty 
of right of assembly see Constitu- 
tional Law § 214 a note 59. 

21. Mich.—People v. Immonen, 261 
N.W. 59, 271 Mich. 384. 

26 C.J. p 739 note 21. 

Validity 

Such statutes are valid.^—People y. 
Lmrnonjen, supra. 

Sed Moff 

The red flag is the emblem, the ad¬ 
vocate, and teacher of anarchy. It 
is not an emblem o»f peaceful means 
bf accomplishing gevemmental revo- 
iution. Instead, in common accept¬ 
ande, it is a challenge and a threat of 
the use ot force and the resort to 
destruction incident to governmental 
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revolution,—People v. Immonen, su- 

ppa—26 C.J. p 739 note 21 [a]. 

22. Mass.—Commonwealth v. Kar- 

vonen, 106 N.E. 556, 219 Mass. 30, 
L..R.A.I915B 706, 707, Ann.Cas. 

1916D 846. 

23. Mass.—Commonwealth v. Karvo- 
nen, supra. 

24. Mass.—Commonwealth v. Karvo- 
nen, supra. 

25. Mich.—People v. Immonen, 261 
N.W. 59, 271 Mich. 384. 

28. Mich.—People v. Immonen, su¬ 
pra. 

27. Philippine.—U. S. v. Go Chico, 14 
Philippine 128. 

26 C.J. p'739 note 25. 

28. Philippine.—U. S. v. Go Chico, 
supra. 

26 C.J. p 739 note 27. 

29. N.T.—Carrington v. Panama 
Mail S. S. Co., 241 N.Y.S. 347. 136 
Misc. 850. 
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§ 6 

sends his vessel into a foreign port, gives notice by 
his flag to ali who enter into contracts with the ship 
master that he intends the law of that flag to regu¬ 


late those contracts, and that they must either sub- 
mit to its operation or not contract with him or his 
agent at all.^^ 


FLAITG-E. A projecting flat rim, collar, or rib used 
to strengthen an objeet, to guide it, to keep it in 
place, ete. speeifieally, tbe spread-out portion of 
the eyelet used in the manufacture of shoes.- 

FLAITKING. As a term used in towing, see the C. 
J.S. title Towage § 47, also 26 C.J. p 739 note 3. 

riiARE. Used both as a noun and a verb.^ As a 
noun, an unsteady glaring light, a blaze of fire or 
light, used to signal, illuminate, or attract atten- 
tion, as on a ship or on an a viat ion field at night. 
As a verb, in one sense to burn with an unsteady or 
waving flame, to flame up brightly, or to shine out 
with a sudden light; and, in another sense, to open 
or spread outward, to projeet beyond the peipendic- 
ular.*^ A flare may be used for guarding trucks 
when they are temporarily halted on the road at 
night and is distinguished from a “torch” only 
by its size.® 

riiASH. As a noun, a sudden burst of flame or 
light; a light instantaneously appearing and dis- 
appearingJ 

As a teehnieal term in metal rolling it has been 
described as an ordinary fin or overfill, eomprising 


the thin extra portions of metal exuded sidewise 
from between grooved rolls.^ 

As a verb, to burst into sudden flame; specifi- 
cally, to ignite and flare up with sudden and tran- 
sient brilliancy, to emit a bright flame for a mo- 
ment, as the flashing point of oiL® 

FLashing, As a teehnieal term in the oil eraek- 
ing art, it is descriptive of a process of immediate 
vaporization aeeomplished by sudden deerease of 
pressure upon oil heated almost to the vaporiza¬ 
tion point in a partieular context, may be syn- 
onymous with the phrase “to vaporize portions of 
the oil.”li 

As an adjective, the word oeeurs in several phras¬ 
es. 

Flash point. The temperature of heated oil at 
which the vapor rising from it flashes momentarily 
into a perceptible flame upon the applieation to it 
of fire, and then immediately goes out.l2 With 
reference to liquid asphalt road oils, it is said to 
mean solubility under heat.t^ 

The term has been distinguished from “fire point^^ 
see ante p 806 note 39(23). 


Law of flag- as governing: 

Citizenship see Citizens § 5. 
Construction and operation of 
charter party see the C.J.S. title 
Shippin^ § 32, also 58 C.J. p 131 
notes 45, 46. 

Contracts ^)f: . 

Atfreightment for carriage of 
goods by sea see the C.J.S. 
title Shipping § 107, also 58 C. 
J. p 343 note SO—p 345 note 5. 
Seamen see the C.J.S. title Sea- 
men § 4, also 56 C.J. p 925 note 
6-p 926 note 10. 

Jurisdiction of offense committed 
on the high seas see Criminal 
Law § 138 d. 

Lien of master of vessel for wages 
and disbursements see the C.J.S. 
title Shipping J 69, also 58 C.J. p 
286 notes 54-56. 

Seaman*s lien for wages see the C. 
J.S. title Seamen | 6, also 56 
C.J. p 928 notes 44—46. 

Torts against seamen see the C.J, 

S. title Seamen § 5, also 56 C.J. 
p 926 note 12-p 928 note 42. 

30b m.—^Ruhstrat v. People, 57 N.B. 
41, 185 111. 133, 144, 76 Am.S.R. 30, 
49 L.R.A- 181. 


lough American Mach. Co., C.C.R.I., 
176 F. 619. 621. 

Phrases constmed 

(1) ‘'Flange coupling,” as a “safety 
coupling.”—Freeberg v. St. Paul 
Plow-Works, 50 N.W. 1026, 1027, 48 
Minn. 99. 

(2) "‘Flange wheels.”—Cottam v. 
Guest, 6 Q.B.D. 70, 73. 

2. TJ.S.—United Shoe Machinery Cor¬ 
poration V. Atlas Tack Corporation, 
D.C.N.T., 27 F.Supp. 499, 501. 

3. U.S.—Rushmore v. Saxon, C.C.N. 
T., 158 F. 499, 508. 

4. Webster New IntD. 

Phrases constmed 

(1) “Flare front,” as applied to 
automobile lamps, characterized as an 
arbitrary term, not a descriptive one, 
and strictly speaking ungrammatical, 
since it should be “flared front” or 
“flaring front,” but held to indicate 
that such front would cause a waver- 
ing, glaring light to emanate from 
the lamp, or that the fmnt spread 
outward, or that it was an ostenta- 
tious showy lamp or front.—Rush- 
more v. Saxon, C.C.N.Y., 158 F. 499, 
508. 


(2) “Flare-up light” see Collision 

§ 2 h note 58, and §§ 97, 98. 

5. U.S.—Standard Parts v. Toledo 
Pressed Steel Co., C.C.A.Ohio, 93 
F.2d 336. 

6. U.S.—Standard Parts v. Toledo 
Pressed Steel Co., supra. 

7. Century D. 

8- U.S.—^Witherow Steel Corporation 
V. Donner Steel Co., D.C.N.T., 31 F. 
2d 157, 161, 

8. Century D. 

10. D.C.—Gyro Process Co. v. Coe, 
107 F.2d 195, 197, 198, 70 App.D.C. 
390. 

11. D.C.—Gyro Process Co. v. Coe, 
supra. 

12. U.S.—Louisiana Oil Refining 
Corporation v. Reed, C.C.A.La., 38 
P.2d 159, 161. 

Comi.—State v. Boylan, 66 A. 595, 596, 
79 Conn. 463. 

13- N. J.—i n g s t o n Bituminous 
Products Co. V. City of Long 
Branch, 12 A.24 237, 238, 124 N.J. 
Law 472. 


1. U.S.—Beardsley v. Howard & Bul- 
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Other phrasesj employing the adjective in a dif¬ 
ferent sense, are set ont in tlie note.^^ 

FLASHER. A eontrivanee by wMeh incandescent 
lamps are momentarily illuminated or extin- 
guished.i^ 

FLASHOVER. See Electrieity § 1 b note 50. 

FLASK. A bottle, especially one of some peeuliar 
form or material; also a vessel used in a laboratory 
for sublimation, for digesting in a sand-batb, or 
for any similar purpose.^® 

FLAT. 

In General 

A word which may be used in different sensesA^ 
It bas no technical or legal meaning.^S 

As a Nonn 

Tbe flat part or side of anything, as tbe extended 
palm and fingers of the hand. In the eommon use 
of tbe Word, levelness or borizontalness is implied, 
especially a level plain, a field.i^ Tbe term bas been 
distinguisbed from ''stria.^^^O 

-Gkographical Sense. Land covered by tbe wa- 

ter at bigb tide, and left bare at low;2i land situ- 


ated between bigb water and low water;^^ a level 
place over wbicb tbe water stands or flows;^^ 
sballow or sboal water.^*^ Tbe term may be em- 
ployed as equivalent to, or synonymous witb^ 
“beaeb” see 10 C.J.S. p 217 note 97, and “sbore^^ see 
Boundaries § 4 note 40. It bas been compared witb 
‘^beaeb,” ^‘sbore,” and “strand;”25 and bas been dis¬ 
tinguisbed from “ebannel.”^® 

“Flat” or “flats” used as a boundary see Bounda¬ 
ries § 4 notes 39-41. 

-Structnral Sense. A “flat,” in its original ety- 

inologieal sense, was a floor in a building,^'^ or a 
portion of sueb a floorA® Later tbe use of tbe word 
beeame restrieted to a floor eompletely equipped for 
bousekeeping purposes, or for separate bousekeep- 
ing;^9 a floor wbicb forms a complete residence in 
itself, a floor divided into rooms and fitted for the 
oeeupancy of a single family; an apartment.^^ A 
building eontaining sucb floors, so equipped, eaeb of 
wbicb is ealled a “flat,” is itself termed a “flat,” al- 
tbongb properly speaking, it sbould be termed a 
“flathouse-”^^ A duplex house may be a “flat,^' 
wbicb may be used as a lodging bouse or rooming 

bouse.22 

Tbe term is synonymous witb “apartment” see 
Apartment 3 C.J.S. p 1422 note 72.1 in Pocket 


14. Phxases defined 

(1) “Flash check” defined as a 
check drawn on a banker by a per- 
son who has no funds at the bank- 
er’s, and knows that such is the 
case.—Black L.D. 

(2) “Flash notes,” as meaning 
forged or counterfeit notes.—Century 

D. 

15. New Standard D. 

Similany expxessed 

Que.—Macey Sign Co. v. Routtenberg, 
48 Que.Super, 346. 

16. Century D. 

Phrases constraed 

(1) “Koch flasks/' described as bot- 
tle-like containers made of thin glass 
and used in Chemical operations.—Si¬ 
mer & Amend v. U. S., C.C.N.Y., 126 
F. 439, 440. As “bottles or jars” 
within the Tariff Acts see Customs 
Duties § 33. 

(2) “Woulf flasks,” described as 
bottle-like containers, differing from 
ordinary bottles in that they have 
high flat shoulders and more than 
one neck, some having two and some, 
three.—Simer & Amend v. U. S., C.C. 
N.T., 126 F. 439, 440. As “bottles or 
jars” within the TarifC Acts see Cus¬ 
toms Duties § 33. 

17. Conh.—Stannaxd v. Hubbard, 34 
Conn. 370, 376. 

18. Mo.—Godfrey v. Hampton, 127 S. 
W. 626, 628, 148 Mo.App. 157. 


19. 111.—Maxim Mfg. Co. v. Imperial 
Mach. Co., C.C.A.I11., 286 F. 79, 83. 

20. U.S.—Maxim Mfg. Co. v. Im¬ 
perial Machine Co., supra. 

21. Pa.—Jones v. Janney, 8 Watts 
& S. 436, 443, 42 Am.D. 309. 

22. Mass.—City of Boston v. Boston 
Port Development Co., 30 N.E.2d 
896, 900, 308 Mass. 72. 

23. Conn.—Church v. Meeker, 34 
Conn. 421, 424. 

Phrase constmed 

“Sed&e-flat,” as importing a tract 
of land below high water mark. 
“Salt ‘sedge’ grows only on land cov¬ 
ered by the tide at ordinary high 
water.”—Church v. Meeker, supra. 

24- Where fish may he taken 

“This word itself is obviously one 
which may be used in different sens- 
es, but in this statute it is confined 
to some place or places within a riv¬ 
er, cove, creek, or harbor where fish 
may be taken. It implies, therefore, 
that it must be a place more or less 
under water. It is frequently used 
by nautical men to distinguish it 
from the channel of a river or har¬ 
bor, and in this sense, while it in¬ 
cludes the idea of being under wa¬ 
ter, it is used as descriptive of a 
place not navigable with safety by 
ordinary vessels, o» account of the 
shallowness of the water.”—Stannard 
V. Hubbard, 34 Conn. 370, 376. 
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AS ixLCluding a mussel bed 
Kan.—Fowler v. Wood, 85 P. 763, 776, 
73 Kan. 511, 117 Am.S.R. 534, 6 
L.R.A.,N.S., 162. 

Me.—King v. Young, 76 Me. 76, 79, 
49 Am.R. 596. 

25. Mass.—Doane v. Willcut, 5 Gray 
328, 335, 66 Am.D. 369. 

26. Conn.—Stannard v. Hubbard, 34 
Conn. 370, 376. 

27. N.J.—Lignot v. Jaekle, 65 A. 221, 
223, 72 N.J.Eq. 233. 

“A floor, loft, or story, ia a building” 
Mo.—Godfrey v. Hampton, 127 S-W- 
626, 628, 148 Mo.App. 157, 

28. Mo.—Godfrey v. Hampton, supra. 

29. N.J.—Lignot v. Jaekle, 65 A. 221, 
223, 72 N.J.Eq. 233. 

30. Mo.—Godfrey v. Hampton, 127 
S.W. 626, 628, 148 Mo.App. 157. 

Phrase constmed 

“Self-contained flat,” defined as a 
flat which is a complete residence, 
eontaining all that is reasonably nec- 
essary for the persons who reside 
there, but not depending upon “its 
having an outer door or bar,” or upon 
all the rooms being “within one out¬ 
er door, or cut off from other parts 
of the house.”—Darrall v. Whitaker, 
92 LuJ.K.B. 882, 884. 

31. N.J.—Lignot v. Jaekle, 65 A. 221, 
223, 72 N.J.Eq. 233. 

32. CaJ.—^Edwards v. City of Los 
Angeles, App,, 119 P.2d 370, 373. 



FLAT—FLECTA 


36 C.J.S. 


Parts, and while sometimes nsed interchangeably 
with “apartment bouse/^ it has also heen distin- 
^shed therefrom see 3 C.J.S. p 1423 notes 87, 88; 
also the term has been compared with, or distin- 
gtiished from, ^^adjoining honses”^^ ‘^bnngalow or 
raneh bnilding,”^^ and “dwelling^’ see 28 C.J.S. p 
604 note 19. 

Machincry or cquipment. In sawmills, a eon- 
trivance upon whieh Imnber is piled, and which is 
not movable by wheels affixed thereto but miist be 
moved by the use of jacks.^^ 

As an Adjective 

Having an even and horizonta! snrfaee, or nearly 
so, without marked prominences or depressions;^^ 
having a snrfaee that is a horizontal p^ane or nearly 
so;37 level vrithout inclination, plane level, with- 
out rotundity, curvature, or other variation or ir- 
xegularity;^^ also uniform.^O 

As applied to bonds or other securities purehased 
the term may imply a sale for the face value^^ 
without taking into account the accrued interest,^^ 
but not always so.^^ 

Phrases employing the Trord are set out in the 
note.^^ Other phrases as to whieh more reeent ad- 
judieations have not been found see 26 C.J. p 740 
notes 31-34. 

PLATTEN. To make flat; reduce to an equal or 
even snrfaee; leveL^® 


Flattened. Made flat.^® 

FLATTERT. An effort to influence another hy 
use of false or excessive praise; insincere, compli- 
mentary langnage or eonduct.^'^ As constituting 
undue influence see the C.J.S. tities Contraets § 
180 b note 26, and Wills § 226, also 68 C.J. p 749 
note 80. As element in seduetion see the C.J.S. 
title Seduetion § 35, also 57 C.J. p 49 note 99. 

FLAVIANUM JUS. In Roman law, the title of a 
book containing the fomis of aetions published 
A.U.C. 449, by Cneius Flavins.^^ 

FLAVOR. That quality of an 3 rthing which aflects 
the taste.'^^ 

The term has been held not synonymous with “ex- 
traet” see the C.J.S. title Food § 45, also 26 C.J. 
p 776 note 16 [a]. 

FLAX. The eleaned fibre of the flax piant, pre- 
pared for spinning.^® 

As embraced within the term “grain,” in a ware- 
house statute see the C.J.S. title Warehousemen 
and Safe Depositaries § 14, also 67 C.J. p 455 note 
50 [a]. For classiflcation under the tariff aets see 
Customs Duties § 41. 

FLAXSBED. An article used as food for man and 
beast, and included within the definition of 
“grain.^Si 

FLECTA. A feathered or fleet arrow.52 


33. Cal,—McDowell v. Hyman, 48 P. 
984. 986, 117 Cal. 67. 

34- N.J.—Dignot v. Jaekle, 65 A. 221, 
224, 72 N.J.Eq. 233. 

35- Miss.—Mengel Co. v. Parker, 7 
So.2d 521, 522. 

36- U.S.—Imperial IMachine & Foun- 
dry Corporation v. American Ma- 
chinery Co., D.G.N.T., 276 P. 436, 
438. 

37. U.S.—Georgiev v. Pruth, Cust & 
Pat.App., 102 F,2d 222, 224. 

XTot restricted to a literally plana 
STUrface 

U.S.—Imperial Machine & Ponndry 
Corporation v. American Machinery 
Co., D.C.N.T., 276 F. 436. 438, 439. 

38- U.S.—Imperial Machine & Foun- 
dry Corporation v. American Ma¬ 
chinery Co., supra. 

38. U.S.—Long V. Noye Mfg. Co., C. 
C.N.T., 192 F. 566, 569. 

40- Standard D. 

41. N.T.—Citizens’ Sav. Bank v. 
Greenburgh, 65 N.E. 978, 980, 173 
N.Y. 215. 

42. ni —Morris v. Jamieson, 68 N.E, 
742, 743, 205 111. 87. 


N.T.—Citizens' Sav. Bank v. Green- 
hurgh, 65 N.E. 978, 980. 173 N.Y. 
215, 

43- “In New York they [bonds} are 
sold ‘flat' as it is termed; that is, 
for a price which includes accrued 
interest.”—Hemenway v. Hemenway, 
134 Mass. 446, 447. 

44. “Piat honse” 

(1) A building containing “flats." 
—Skillman v. Smatheurst, 40 A. 855, 
856. 57 N.J.Ea. 1. 

(2) Any building consisting of 
more than one story, in which build¬ 
ing there are one or more suites of 
rooms on each floor equipped for 
separate housekeeping purposes.— 
Lignot V. Jaekle, 65 A. 221, 223, 72 N. 
J.Eq. 233. 

(3) “Garage and store room” not 
included.—Jones v. Williams. 106 P. 
166, 168, 56 Wash. 588. 

Other phxases constmed 

(1) “Flat land" is land between 
high and low water mark.—Gibson 
V. Holfman, 164 A. 783. 310 Pa. 51. 

(2) “Flat rate or rates" see the 
C.J.S, tities liicenses § 22. also 26 
C.J. p 740 note 31 [a}, and Waters 
§ 298, also 67 C.J. p 1260 note 27-p 
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1261 note 33, also 26 C.J. p 740 note 
31 Lb}. 

(3) "Flat scale," contrasted with 
“sliding scale."—^Walton v. Proutt, 
174 S.W. 1152, 1153, 117 Ark. 388, 
L.R.A.1915D 917. 

“Accumulative scale" contrasted see 
Accumulative 1 C.J.S. p 768 note 19. 

45. Century D. 

46. U.S.—Georgiev v. Fruth, Cust 
& Pat.App., 102 P.2d 222. 224. 

47. Ala.—Hali v. State, 32 So. 750, 
759, 134 Ala. 90—Suther v. State, 
24 So. 43, 45, 118 Ala. 88—Hayes 
V. State, 96 So. 647, 19 Ala.App. 
241. 

48. Black L.D. 

49. Webster New Int.D. 

Phrase constmed 

"Flavor of vanilla."— ^U. S. v. St 
Louis CofEee & Spice Mills, O.C.Mo.. 
189 P. 191, 193. 

50. Webster New Int.D. 

"Flax mill” see the GJ.S. title Mills 
§ 2, also 26 C.J. p 741 note 41. 

51- lowa.—^Hewitt v. Watertown F. 
Ins. Co., 7 N.W. 596, 55 lowa 323, 
324, 39 Am.R. 174. 

52. Black L».D. 



36 C.J.S. FLEDWITE—FLEMENE FRIT, FLEMENES FBINTEE, ETa 


FLEDWiTE. A discharge or freedom from amerce- 
ments where one, having been an ontlawed fugi¬ 
tive, came to the place of the lord of bis own ae- 
cord; the liberty to hold court and take up the 
amercements for beating and striking; also the fine 
set on a fugitive as the price of obtaining the king^s 
freedom.^^ 

FLEE. To run away; take flight; seek escape or 
safety by flight.^'^ The term may be used inter- 
ehangeably with ^'retreat” or “run.”55 

Fle e, or fleeing, from justice. To leave one^s horne 
or residenee or known place of abode, with intent 
to avoid deteetion or punishment for some public 
offense a departure by a person from his usual 
place of abode, or from the place where he has com- 
mitted an offense, with intent to avoid deteetion 
and prosecution for sueh public offense.^Its es- 
sential eharacteristic is leaving one^s residenee or 
usual place of abode or resort, or coneealing one^s 
self with intent to avoid punishment.^^ The term 
presupposes the commission of a erime,^^ and im- 
plies or requires aetual flight,®^ and a purpose to 
avoid deteetion.®^ 

As used in partieular statutes, the terms “fleeing 
from justice” and “fugitive from justiee” are not 

synonymous.®2 

For references to speeifie uses see 26 C.J. p 741 
note 44. 


Other phrases are listed iui the note.®^ 

FLEEOE. The coat of wool that eovers a sheep, 
or that is shom from a sheep at one time.^^ 

As subject to lien on raortgaged sheep see Chat- 
tel Mortgages § 122, and as exempt from exeeution 
see Exemptions § 52 note 60. 

FLEET- A creek or inlet of water, a place where 
the tide flows; also a company of ships, a navy.®^ 

Fleet prison, Formerly in Englaud the prison of 
the court of ehancery and of the court of eonunon 
pleas.®® 

FLEETING-. Hot durable; passing rapidly; tran- 
sient.®^ The term has been held synonymous with 
“transient.”®^ 

FLEE TO THE WALL. See Flee supra note 63 
(3). 

FLEET PRISON. See Fleet supra note 66. 

FLEM. In Saxon and old English law, a fugitive 
bondman or villein *, also the privilege of having the 
goods and fines of fugitives.®^ 

FLEMENE FRIT, FLEMENES FRDTTHE, or 
FLYMENA FRYNTHE. The reception or relief of 
a fugitive or outlaw.'^® 


53. Black L.D. 

54. Century D. 

55. Ala.—Spurling- v. State, 191 So. 
919, 920, 29 Ala.App. 73. 

56. Miss.—Ex parte Austin, 93 So. 

369, 3/0, 129 Miss. 869, quoting 

Corpus Juris. 

Neb.—Colling v. State, 217 N.W. 87, 
88, 116 Neb. 308, citing Corpus Ju¬ 
ris. 

26 C.J. p 741 note 45. 

Statutory defiuitiou 

“To leave one"s horne or residenee 
or known place of abode within the 
district, or to conceal one's self 
therein with intent in either case to 
avoid deteetion or punishment for 
some public offense against the Unit¬ 
ed States.” 

Miss.—Ex parte Austin, 93 So. 369, 

370, 129 Miss. 869. 

Or.—State v. Lem Woon, 107 P. 974, 
979, 112 P. 427, 57 Or. 482. 

57. Neb.—Taylor v. State, 292 N.W. 
233, 235, 138 Neb. 156. 

5a U.S.—Brouse v. U. S., C.C.A. 
Mass., 68 F.2d 294, 295. 

59* N.J.—Renner v. Renner, 181 A. 
191, 199, 13 N.J.Misc. 749. 

60. Aetual ILeeing required 

One who stands stili does not 


“flee;” and in order for any person , 
to “flee from justice,” there must 
be an aetual fleeing, and the words 
“who shall flee” do not include a per¬ 
son who never was in the country 
from which he is said to have fled.— 
Drumm v. Pederson, 259 N.W. 208, 
209, 219 lowa 642. 

See also Extradition 5 10. 

61. CoxLUOtes coucealment 

“The term Tleeing from justice’ 
necessarily contemplates that the 
accused has departed from his usual 
place of residenee to.a place where 
he cannot be found in the exercise 
of reasonable diligence by the ofli- 
cers.”—Bmery v. State, 295 N.W. 417, 
418, 138 Neb. 776. 

62. U.S.—^Perebee v. U. S., C.C.A-Vsl, 
295 F. 850, 851. 

Neb.—Taylor v. State, 292 N.W. 233, ; 
235, 138 Neb. 156—Colling v. State, 
217 N.W, 87, 88. 116 Neb. 308. 

63. Phrases coustrued 

(1) “Absconding or fleeing from 
justice,” as meaning absconding or 
fleeing from the arresting or prose- 
cuting officers of this state and not 
from similar ofScers of some other 
state.—State v. Berryhill, 177 So. 
663, 664, 666, 188 Ija. 549. 

(2) “Fled from justice,” as equiv- 

1025 


alent, under some statutes, to “ab- 
sconded” or “fugitive from justice.” 
—State V. Berryhill, supra. 

(3) “Flee to the wall,” a metaphor- 
ical expression, used in connection 
with homicide done in self-defense, 
signifying the exhaustion of every 
possible means of escape, or of avert- 
ing the assault, before killing the 
assailant.—Black L.D. See also the 
C.J.S. title Homicide § 128, also 30 
C.J. p 68 note 17-p 69 note 23. 

64. Century D. 

65. Black LuD. 

66. Eng.—Wade v. Wood, 1 C.B. 462, 
463, 50 BLCLu 462, 135 Reprint 620. 
So called from a river or diteh for¬ 
merly in its vicinity. It vras abol- 
ished by statute 5 & 6 Viet. c. 22.— 
Black Li.D. 

67. Century D. 

“Pleetiug or evanescent,” as con- 
trasted with “of a substantial char¬ 
acter."—Benjamin v. Storr, L.R. 9 
C.P. 400, 407, 19 E.R.C. 263. 

68. La.—Loque v. Baptist-Golding 
Motor Co., 102 So. 91, 92, 157 La. 
124—^Tilly V. Woodham, App., 163 
So. 771, 772. 

69. Black L.D. 

70. Black L.D. 


36 Cjr.g.—65 



FLEMESWITE—FLICHWITE 


36 C.J.S. 


FLEMESWITE. The possession of the goods of 
f-QgitivesJ^ 

FLEMISH BOND. In bricklaying, an arrangement 
of brieks along a course so that altemating stretch- 
ers, or tbe lengtb of brick exposed, and beaders, or 
the widtb of brick exposed, follow eaeh other, wbile 
in tbe succeeding course tbe beader is in tbe center 
of tbe streteber below so tbat altemating courses 
are abbe.*^^ 

FLESBl. In its broadest sense, tbe soft parts of 
tbe body of an animal, espeeially a vertebrate ani¬ 
mal, usually exeluding tbe integument.'^^ Tbe term 
may include botb live flesb and dead flesh.'^^ 

FLET. In Saxon law, land; a bouse; bome.'^^ 

FLETA. An aneient treatise on tbe laws of Eng- 
land, founded mainly npon tbe writings of Braeton 
and Glanville, and supposed to bave been written in 
tbe time of Edv^ard I, wbile its unknown autbor 
was confined in Fleet prison, wbence tbe name.*^® 

FLETADOR. In Spanisb law, a cbarter party, one 
wbo leases a sbip from tbe owner.'^'^ 

FLET AMENTO. In Spanisb law, a contraet of 


cbarter party or lease of sbip.'^^ 

FLETANTE. In Spanisb law, one wbo leases or 
ebarters bis sbip to anotber.'^^ 

FLETAE. In Spanisb law, to lease or cbarter a 
sbip to anotber.^*^ 

FLETE. In Spanisb law, tbe price fixed for tbe 
lease or cbarter of a sbip, bence tbe word is com- 
monly used as tbe equivalent of tbe English 
^^freigbt.”8i 

FLEX. To bend.82 

FLEXIBILITY. Tbe quality of being flexible, in 
any sense; pliancy; flexibleness.^2 A relative term 
and tbe antitbesis of “rigidity.”^^ 

FLEXIBLE. Capable of being bent witbout break- 
ing.85 The term is necessarily implied in “resil- 
ient.”^^ It bas been compared witb, or distinguished 
from, ^^deformable” see 26 C.J.S. p 682 note 92, and 
“resilient.”^'^ 

Phrases employing tbe word are set out in tbe 
note.^^ 

FLICHWITE. In Saxon law, a fine on account of 


71. Black L.D. 

72. N.T.—Seglin Const Co. v. State, 
22 N.Y.S.2d 94, 96. 

Modifications 

“Double Flemish,*’ -wliere two 
stretchers are followed by a beader 
througbout the entire course, while 
on the succeeding' course the header 
is centered over the vertical joint 
between the two stretchers of the 
course below. “Triple Flemish,” 
three stretchers between headers. 
“Random Flemish,” some courses 
with one stretcher, some with two 
and some with three. 

N.Y.—Seglin Const. Co. v. State, su¬ 
pra. 

Practice not Plemish 

The bricklaying practice which in 
England is called Flemish bond is 
unknown in Flanders, and is followed 
in the British Isles alone.—Century 
D. 

73. Webster New Int.D. 

Phrases constmed. 

(1) “Plesh gained,” as referring to 
,an increase in the weight of cattle 
in a period fixed.—^Winch v. Bald- 
win, 28 N.W. 62, 64, 68 lowa 764. 

(2) “Flesh of a diseased animal, 
apd unwholesome flesh.”—Common- 
wealth V. Hom, 2 Pa.Dist. 487, 488, 
13 Pa.Co. 164, 166. 

Piseased animals generally see Ani- 
mals H 51-66. 


74. “If flesh in the Old Testament, 
espeeially in the ritual books, means 
dead flesh, the same word in the 
New means the living creature. In- 
deed Job says, ‘Yet in my flesh shall 

1 see God.' ”—Commonwealth v. Horn, 

2 Pa.Dist. 487, 488, 13 Pa.Co. 164, 166. 

75. Black L.D. 

76. Black L.D. 

77. Escriche Diccionario. 

Charter party generally see the C. 
J.S. title Shipping § 26, et seq., 
also 58 C.J. p 106 note 74 et seq. 

78. Escriche Diccionario. 

See generally the C.J.S. title Ship¬ 
ping § 26 et seq, also C.J. p 106 
note 74 et seq. 

79. Escriche Diccionario. 

80. Escriche Diccionario. 

81. Escriche Diccionario. 

82. U.S.—Sal er v. Hallock, Cust. & 
Pat.App., 109 P.2d 254, 257. 

83. Century D. 

84. Not an absolute quality 

The antithetical qualities of rigid- 
ity and flexibility of a structure are 
not absolute but relative; it may 
be more rigid than some and more 
flexible than others; too rigid for 
some purposes and too flexible for 
others. The one quality may be in- 
creased and the other diminished. by 
choice of materials from which the 
structure is made and by variation in 
its proportions.—Schriber-Schroth Co. 
v. Cleveland Trust Co., Ohio, 59 S.Ct. 
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8, 13, 305 U.S. 47, 83 L-Ed. 34—Hast- 
ings Mfg. Co. V. Automotive Parts 
Corporation, D.C.Mich., 39 F.Supp. 
319, 326. 

85. U.S.—Kitson Co. v. Lattimer- 
Stevens Co., C.C.A.Pa., 37 F.2d 562, 
563, 564. 

Similarly ezpressed 

Capable of being bent or changed 
in flgure without breaking; specifi- 
cally, easily bent, pliant, not stifC, as 
a flexible rod, a flexible piant.— 
Century D. 

86. U.S.—Kitson Co. v. Lattimer-Ste- 
vens Co., supra. 

87. U.S.—Kitson Co. v. Lattimer- 
Stevens Co., supra. 

88. Phrases construed 

(1) “Flexible bar” means a bar 
which can be bent without breaking, 
and it is immaterial whether or not 
it returns to its original shape and 
position after bending.—Kitson Co. v. 
Lattimer-Stevens Co., C.C.A.Pa., 37 F. 
2d 562, 563. “Deformable bar” dis¬ 
tinguished see 26 C.J.S. p 682 note 
94. 

(2) “Flexible mandrel,” in wire 
rope manufacturing, is a helical 
spring inserted in a tube to be bent 
to preserve its circular section.— 
In re Sunderland, Cust. & PatAppw, 
68 F.2d 318, 320. 

(3) “Flexible participation bank 
night” or “flexible participation 
scheme” see the C.J.S. title Lotteries 
§ 3. 



FLICHWITE^PLOAT 


36 C.J.S. 

brawls and quarrels.®^ 

FLIGHT. In Its primary sense, the aet or power of 
fiving; a passing through the air by tbe help of 
wings.^o In a derived sense, tbe aet of fleeingy tbe 
act of running away to eseape danger or expected 
evil.®^ 

More speeifically, in legal application, tbe absent- 
ing of one^s self from tbe community of tbe erime 
ont of a sense of guilt, ont of fear of, or to avoid, 
arrest;92 tbe evading of tbe eonrse of justiee by 
voluntarily witbdrawing one^s self in order to avoid 
arrest or detention or tbe institntion or continn- 
ance of criminal proeeedings.23 

For a discussion of tbe term as so nsed and its 
relevancy in criminal prosecutions see Criminal Law 
§ 625. 

Tbe term bas been beld not synonymous witb tbe 
pbrase “leaving a community.”94 

In anotber sense, a continuous series of steps or 
stairs, tbe part of a stairway extending directly 
from one floor or one landing to anotber. 2 5 

FLIP A CAR. To steal a ride.96 

PLITTER. A fine bit of metal, or sucb bits col- 
lectively, used for ornamentation.^7 


FLOAT. 

As a Koim 

Primarily, an objeet wbieb floats on a liqnid, or 
buoys up sometbing.®^ 

Derivatively, a banking term applied to cbecks in 
tbe proeess of colleetion wbieb, wben entered in a 
depositoFs account, remain a conditional credit un- 
til paid in money or solvent credits.2 9 

In mannfacturing, a defect eaused by tbe warp 
not being woven into tbe clotb, and tbe weft pass- 
ing undemeatb tbe warp instead of being woven 
into tbe warp.^ 

As used in tbe lumber trade see tbe C.J.S. title 
liOgs and Lo^ng § 1, also 26 C.J. p 741 note 61, 
in mining see tbe C.J.S. title Mines and Minerals § 
3, also 26 C.J. p 741 note 63, and witb respect to 
land grant in aid of railroads see tbe C.J.S. title 
Public Lands § 149, also 26 C.J. p 741 notes 64, 65, 
and 50 C.J. p 1029 note 9 [a]. 

As a Verb 

To rest on tbe surface of water or otber liquid, 
witb or witbout movement; more commonly, to be 
buoyed up by water and moved by its motion alone.^ 

Tbe present partieiple ^^floating’’ is used adjee- 
tively as in tbe pbrases listed in tbe note.2 


89. Black L.D. 

90. Century D. 

90.. Century D. 

“Immediate fligflit” 

Del.—State v. Johnson, 78 A- 605, 607, 
25 Del. 49. 

92. Ala.—^Walters v. State, 135 So. 
600. 602, 223 Ala. 355—McAllister 
V. State, App., 6 So.2d 32, 37— 
Gilbert v. - State, 100 So. 566, 568, 
20 Ala.App. 28. 

93. Ill.—People v. Herbert, 196 N.E. 
821, 825. 361 111. 64, quoting Corpus 
Juris. 

Pa.—Commonwealth v. Myers, 200 A- 
143, 146, 131 Pa.Super. 258, quoting 

Corpus Juris. 

Philippine.—U. S. v. Alegado, 25 Phil- 
ippine 510, 511. 

Similarly ezpressed 

The act of one under accusation j 
who evades the law by voluntarily 
withdrawing himself.—Black L.D. 

B4u S.C.—-State v. Tumage, 93 S.E. 
182, 107 S.C. 478. 

95. Century D. 

Tliglit of stairs 

A stairway; a series of steps as- 
cending or descending to a different 
level.—Montgomery Ward & Co. v. 
Snuggins, CC.A.Minn., 103 F.2d 458, 
461. 


96. 111.—Union Tract. Co. v. Lun- 
dahl, 74 N.E. 155, 159, 215 111. 289. 

97. Webster New Int.D. 

Compositiou and use 

Made of thin sheets of composition 
metal, reduced by a manufacturing 
proeess to very small pieces, al- 
though not to the condition of pow- 
der. It is employed to sprinkle over 
the face of surfaces where it is de- 
sired to produce a glittering metal- 
lic effect,—U. S. v. Meier, N.T., 136 
F. 764, 765, 69 C.C.A_ 421. 

As “compositiou metal” uuder tariff 
acts 

U.S.—U. s. V. Meier, N.T., 136 F. 764, 
765, 69 C.C.A. 421. 

See also Customs Duties § 64 note 9. 
96. Standard D. 

99. 111.—Lewis v. West Side Trust & 

Savings Bank, 32 N.E,2d 907, 914, 
376 111. 23—^Hiflmer v. Cideago 

Bank of Commerce, 31 N.E.2d 309, 
316, 375 IU. 266. 

L Eng.—Smith v. Walton, 3 C.P.D. 
109, 110. 

2. Century D. 

3. Phrases coustrued 

(1) “Floating bog" is a mass of 
grass reeds or other aquatic vegeta- 
tion growing and floating on the wa- 1 
ter, and is distingmished from *Tand” 
and “soiL*'—^Attomey General v. Bay! 
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Boom Wild Rice & Fur Farm, 178 N. 
W. 569, 572, 172 Wis. 363. 

(2) ^‘Floating capital,” defined as 
the capital which is consumed at 
each operation of production and re- 
appears transformed into new Prod¬ 
ucts, and as including raw materials 
destined for fabrication, such as wool 
and flax, products in the warehouses 
of manufacturers or merchants, such 
as cloth and linen, and money for 
wages and Stores; also as capital 
retained for the purpose of meeting 
current expenditure, and as equiva- 
lent to “circulating capitaL”—Black 
L.D. 

(3) “Floating charge,” a recognized 
form of security under English law, 
is what might be called here an 
“equitable lien,” a continuing charge 
on the assets of the company creat- 
ing it, but permitting the company 
to deal freely with tbe property in 
the usual course of business until the 
security holder shall intervene to en- 
force his claxm, whereupon the lien 
or charge becomes fixed or crystal- 
lized and the company which gave 
it has no further authority to deal 
with property, nor can general credi- 
tors take it.—Pennsylvania Co. for 
Insurance on Lives and Granting An- 
nuities v. United Railways of Ha- 
vana & Regia Warehouses, D.G.Ma, 
26 F.Supp. 379, 387. 



FLOATABLE-^FLOOD 


36 C.J.S. 


FLOATABLE. In a particular conneetion, tlie term 
has been held practieally synonymous with “naviga- 

ble.”4 

FLOCK. The refuse of woal, or the shearings of 
woolen goods, or old cloth or rags torn or broken 
up by the maehine ealled the devii, used for stuffing 
mattresses, upholstering fumiture, ete.^ 

FLODE-MARK. Flood-mark, or high-water mark; 
the mark which the sea, at fiowing water and high- 
est tide, makes on the shore.® 

FLOGtGtING-. Corporal punishment by stripes in- 
flicted with a eat, or any punishment -which in sub- 
stance or effeet amounts thereto;'^ thrashing or beat- 
ing vdth a whip or lash.^ ^^Flogging’^ on merebant 
vessels see the C.J.S. title Seamen §§ 227, 257, 260, 
also 56 C.J. p 1121 notes 35-52, p 1138 notes 66-68, 
p 1144 notes 14, 15. For other references to specifie 
uses see 26 C.J. p 742 note 81. 


FLOGG-ING* TTAMMEB. A small sledge haminer 
used for striking a large cold ehisel in chipping 
eastings.^ 

FLOOB. A body of moving water; a body of wa- 
ter rising, swelling, and overflowing land not usn- 
ally eovered with water; a great body or stream of 
any fluid or substance; a great flow of water; an 
inundation;^® an inundation of water over land not 
usually eovered by it.^^ It is a relative term, and 
may refer to mere surfaee water eausing a mere 
temporary ineonvenience, or to such quantities of 
water as eause damage,^^ but it does not refer to the 
ordinary maximum flow of water in a river during 
the wet season of the year.^^ 

The term has been distinguished from ''storm”i4 
and ^'tempest.”lS 

As to flooding lands and liability therefor see the 
C.J.S. title Waters §§ 24^30, also 67 C.J. p 711 noh 


(4) ‘‘Ploating kidney,’* described as 
that condition in which for any 
cause, the fat or tissues holding the 
kidneys in place are obstructed or 
in any way become stretched, caus- 
ing- the org-an to float forward,.— 
Mackey v. Interurban St. R. Co., 101 
3Sr.Y.S. 439, 440, 115 App.Div. 467. 

(5) “Ploating Power" a trade name 
of a particular automobile manufac- 
turer.—Chrysler Corporation v. Trott, 
Cust. & Pat.App., 83 P.2d 302, 310. 

(6) “Ploating security" is an equi- 
table charge on the assets for the 
time being of a going concern.— 
Pennsylvania Co. for Insurance on 
Lives and Granting Annuities v. 
United Railways of Havana & Regia 
Warehouses, D.C.Me., 26 P.Supp. 379, 
387. Also ealled "debenture” see 25 
C.J.S. p 1303 note 47. 

(7) “Ploating structure," as not 
including a seaplane.—People ex rei. 
Cushing V. Smith, 196 N.T.S. 241, 242, 
119 Misc. 294. As not being a vessel 
subject to admiralty jurisdiction see 
Admiralty § 18 notes 56, 57. 

Plirases treated elsewhere 

(1) "Adjustable floating stern 
dock" see 2 C.J.S. p 52 note 42. 

(2) **Floating boats" in narrow 
channels see Collision § 141. 

(3) “Floating bridge" as within 
the attractive nuisance rule see the 
C.J.S. title Negligence § 29, also 45 
C.J. p 781 note 76 [c]. 

(4) “Floating debt or indebted- 
ne^,” defined generally see Debt 26 
CJ.S. p 11 notes 26-32; distinguished 
from “bonded debt” see Bond 11 C.J. 

S. p 393 note 93; as municipal in- 
debtedness see the C.J.S. title Munic¬ 
ipal Corporations S 1910, also 44 C.J. 
p 1186 note 24 [a]. 


(5) “Ploating dock” see the C.J.S. 
title Wharves § 1. 

(6) “Floating elevator” see 29 C. 
J.S. p 663 note 56. 

(7) “Ploating logs” see the C.J.S. 
title Logs and Logging § 46, also 38 
C.J. p 203 note 81-p 205 note 96. 

(8) “Ploating policy” see the C. 
J.S. title Insurance § 322, also 26 C. 
J. p 96 note 47, and 57 C.J. p 1144 
note 49. 

(9) “Ploating warehouse” and lia¬ 
bility of keeper thereof see the C.J. 
S. title Warehousemen and Safe De- 
positaries § 42, also 67 C.J. p 615 
note 64. 

(10) “Indeterminate or floating in- 
tention” see Domicile § 11 e (3). 

4. Me.—Smart v. Aroostook Lumber 
Co., 68 A. 527, 531, 103 Me. 37, 14 
L.R.A.,N.S., 1083. 

Wis.—^Nekoosa Edwards Paper Co. v. 
Railroad Commission, 228 N.W. 144, 
147, 201 Wis. 40. 
l>tte to enstomary nse 

“The extended application of the 
right of the public to use navigable 
streams, whether tidal or nontidal, 
even those of inconsiderable size, as 
highways for transporting merchan- 
dis^, rafting and driving logs, and 
propelling boats, has made the terms 
‘navigable’ and ‘floatable’ practieally 
synonymous.”—Smart v. Aroostook 
Lumber Co., 68 A. 527, 531, 103 Me. 
37, 14 L.R.A.,N.S., 1083. 

^‘Ploatable stream,” as not distin- 
guishable from “navigable stream.”— 
Nekoosa Edwards Paper Co. v. Rail¬ 
road Commission, 228 N.W. 144, 147, 
201 Wis. 40. 

See also the C.J,S. tities Logs and 
I^gging § 46, also 38 C.J. p 203 
.note 31-p 205 note 96, and Naviga-j 
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ble Waters § 6, also 45 C.J. p 409 
note 33-p 413 note 62. 

5. Century D. 

Fhrase constmed 

“Rag flock,” as meaning flock man- 
ufactured from rags.—Guilford Cor¬ 
poration v. Brown, [1915] 1 EZ.B. 256, 
259—Cooper v. Swift, [1914] 1 KB. 
253—51 C.J. p 368 note 75 [a]. 

6. Black L.D. 

7. U.S.—U. S. V. Cutler, C.C.R.I., 25 
F.Cas.No.14,910, 1 Curt. 601. 

See also Cat 14 C.J.S. p 33 note 33. 

8. Black L.D. 

XzL the United States, the act of 

June 4, 1920, c 227, subchapter II, § 1, 
41 U.S.St. at L. p 795, 10 U.S.C.A. § 
1512, prohibits as to the army “cruei 
and unusual punishments of every 
kind, including flogging.” Flogging 
is likewise prohibited in the navy. 
See 34 U.S.C.A. § 1200, art. 49.—Black 
L.D. 

See also Army and Navy § 57 b (1) 
note 80. 

9. Ga.—Williams v. Garbutt Lumber 
Co., 64 S.E. 65, 70, 132 Ga. 221. 

10. Pa.—Stover v. Insurance Co., 3 
Phila. 38. 42. 

11. Black L.D. 

12. Okl.—City of Tulsa v. Grier, 243 
P. 753, 757, 114 Okl. 93. 

13- Cal.—Mammoth Gold Dredging 
Co. V. Forbes, 104 P.2d 131, 138, 39 
Cal.App.2d 739. 

14. Pa,—Riale v. Old Guard Mutual 
Pire and Storm Ins. Co., 14 Pa. 
Dist. 639, 641—Stover v. Insurance 
Co., 3 Phila. 38, 42. 

15. Pa.—Stpver v. Insurance Qo-> 
supra. 
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FLOOD—FLOOR 


51-p 725 note 44. For other references to speeifie 
uses see 26 C.J. p 742 note 85. 

Flood walL A levee, an embankment to prevent 
the overflow of rivers.i® When eonstrueted, it be- 
eomes an integral part of tbe river front.^*^ 

Flood water or flood waters. Defined generally 
as waters above the highest line of the ordinary flow 
of a st ream,waters which spread out from over- 
fiowing streams having definite ehannels,!® or whieh 
flow out of, or have escaped from, a natural water- 
eourse, of whieh they were onee a part.^^ The term 
does not apply to annually oecurring aceretions in 
the amount and flow of the stream resulting from 
natural and regular causes, sueh as heavy rainfalls 
and melting of snow.^^ 

It has been compared with, or distinguished from, 
"stream wateF' and "surface water’^ see the C.J.S. 
title Waters § 112, also 67 C.J. p 863 notes 26-29. 

Riparian owneFs rights in conneetion with sueh 
waters see the C.J.S. title Waters § 19, also 67 C.J. 
p 703 note 50-p 704 note 64, to construet defensive- 
works as protection against them, § 59, also 67 C.J. 
p 801 notes 11-13, to divert them. 

Ordinary flood, One the occurrence of which 
may be reasonably anticipated from the general ex- 
perience of men residing in the region where sueh 
floods happen;22 one, the repetition of which, al- 
though at uneertain intervals, might, by the exer- 
cise of ordinary diligenee in investigating the char¬ 
acter and habits of the stream, have been anticipat- 
ed.23 Distinguished from "extraordinary flood” see 
35 C.J.S. p 376 note 30 (5). 


FLOOB. 

As a Noun 

A descriptive word, variable in meaning, which 
has more or less comprehensive signifieance aecord- 
ing to the particular eonnection in whieh it is 
used.24 

-Stnictural Sense, The word is variously used, 

as meaning the layer of boards on which people 
tread, and as also meaning the framework or struc¬ 
ture of joists supporting the flooring of a room,^^ 
and specifieally defined as the mere bottom plane of 
an inelosure or artifieial structure; the bottom or 
lower part of any room, the part upon whieh we 
stand; the structure formed of beams, girders, etc., 
with proper eovering, whieh divides a building hor- 
izontally into stories; the surfaee or the platform 
of a structure on which to walk or travel, as the 
floor of a bridge, the surfaee on which we walk, 
ride, or travel; or sueh surfaee or plane, together 
with the timbers, framework, and materials which 
enter into and form part of its construetion.25 

In a derived sense, the space between two adja¬ 
cent floors of an entire building; a story;^'^ a see- 
tion of a building between horizonta! planes.^*^ 

In one or another of the senses above indieated, 
the word has been said to include the outer walls^^ 
and the wooden stringers or joists;30 but not to 
include the attic or basement of a building.^^ 

It has been held synonymous with "flooring 
and distinguished from "room.”33 

As to liability for defeets in floors see the C.J.S. 


16 . Ky.—Jefferson County Fiscal 
Court V. Jefferson County ex rei, 
Grauman, 128 S.W.2d 230. 232, 278 
Ky. 68. 

See generally the C.J.S. tities Levees 
and Flood Control § 1, also 36 C.J. 
p 997 notes 2-5, and Waters § 19, 
also 67 C.J- p 702 note 41-p 704 
note 64. 

17 . Ohio.—State ex rei. Bateman v- 
Zachritz, 22 N'.E.2d 84, 86, 135 Ohio 
St. 580. 

18 . Tex.—Moti V. Boyd, 286 S.W. 
458. 468, 116 Tex. 82—Texas Co. v. 
Burkett, Civ.App., 296 S.W. 273, 
277. 

19 . Cal.—Seufert v. Cook, 241 P. 418, 
421, 74 Cal.App. 528. 

S.D,—Poole V. Sun Underwriters Ins. 
Co. of New York, 274 N.W. 658, 
660, 65 S.D. 422. 

20 . CaL—Mogle v. Moore, 104 P.2d 

785, 789, 16 Oal-2d 1—Horton v. 
Goodenough, 194 P. 34, 35, 184 

Cal. 451—Everett v. Davis, App., 
107 P.2d 650, 657. 

21 . CaL—Herminghaus v. Southern 


Califomia Edison Co., 252 P. 607, 
610, 200 Cal. 81. 

22. N.D.—Soules V. Northern Pac. 
Ry. Co.. 157 N.W. 823, 830, 34 N.D. 
7, L..R.A.1917A 501. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 
Pool, 8 S.W. 535, '537, 70 Tex. 713. 

23. Okl.—Chicago, R. I. & P. Ry. 
Co. V. McKone, 127 P. 488, 490, 36 
OkL 41, 42 L..R.A.,N.S., 709. 

24. lowa.—Cedar Rapids & M. C. R. 
Co. V. Cedar Rapids, 155 N.W. 842, 
844, 173 lowa 386. 

25. U.S.—Missouri Pac. R. Co. v. 
Holt, C.C.A-Ark., 293 P. 155, 161. 
Wooden. floors usually consist of 

beams, commonly called “joists” or 
*‘floor ioists,” one or two thicknesses 
of flooring boards, and, in a finished 
building, of a ceiling undemeath the 
beams.—Cedar Rapids & M. C. R. Co. 
tv. Cedar Rapids, 155 N.W. 842. 843. 
’ 844, 173 lowa 386. 

26- lowa-—Cedar Rapids & M. C. R- 
t Oo. V. Cedar Rapids, supra. 
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Phrases constmed 

(1) “Floor supported on sili flang- 
es,’' as meaning a floor in contact 
with upper surfaces of sill flanges.— 
Field V. Stow, Cust, & PatApp., 49 
P.2d 1072. 1073. 

( 2 ) “Water on each floor, with 
hose,”—New York Belting & Packing 
Co. V, Washington F. Ins. Co., 23 N. 
Y.Super. 428, 434. 

27. Standard D. 

28. Mass-—^Lowell v. Strahan, 12 N. 
E. 401, 404. 145 Mass. 1, 1 Am.S.R. 
422. 

29. Mass.—Leominster Fuel Co. v. 

Scanlon, 137 N.B. 271, 272, 243 

Mass. 126, 24 A.LuR. 1459. 

30l U.S.—Missouri Pac. R. Co. v. 
Holt, C.C.A.Ark., 293 F. 155, 161. 

31. N-Y-^—^New York Belting & 

Packing Co. v. Washington F. Ins. 
Co.. 23 N.Y.Super. 428, 433. 

32. lowa—Cedar Rapids & M. C. 
R. Co. V. Cedar Rapids, 155 N.W. 
842, 843, 173 lowa 386. 

33. Mass.—^Liowell v. Strahan, 12 N. 



FLOOR—FLORENTINE PANDECT8 


36 C.J.S. 


title ^egligenee § 81, also 45 C.J. p 865 note 29, p 
866 notes 43-52. 

-^Parliamentary Sense. A term nsed metaphori- 

cally to denote the exelnsive right to address the 
body in session,^^ or the particular place from which 
one addresses the body.^^ 

As a Verb 

To cover or furnish with a floor: as to floor a 
hoTise with pine boards; also to place upon a fioor.36 

Among automobile dealers, the temi designates 
their general practice of obtaining the aid of iinance 
companies to “floor” cars, that is, to finance the 
pnrehase thereof under a trust receipt, or similar 
title retention document, whereby a retail dealer ob- 
tains possession of automobiles for exhibition and 
sale on the floor of his salesrooni.37 

Flooring. As a verbal noun, the word is descrip¬ 
tive, varies in meaning, and has more or less com¬ 
prehensive signifleanee, according to the particular 
connection in which it is used. Thus it may be em- 
ployed to signify a floor, floors collectively, or mate- 


( rial from which to make a floor.^® If used without 
reference to a structure in its completed form, it 
would ordinarily convey the idea of materials suit- 
able for use in constructing a floor or, in a narrower 
sense, the boards or planks for covering the frame- 
work of a floor. When used with reference to a 
completed stmeture it may mean either the mate¬ 
rials of which the floor is composed or the complet¬ 
ed floor structure.3^ 

As an Adjective 

Floor-cloth canvas. A commercial term implying 
a well-known article of merchandise thus described 
and used for the manufacture of floor oil-cloth.'^0 
It has been said that commereially the term is the 
equivalent of “oil-cloth foundations;”^! and dis- 
tinguished from “burlap” see 12 C.J.S. p 758 note 
16. 

Othcr phrases are listed in the note.^2 

FLORENTINE PANDECTS. A eopy of the Pan- 
dects discovered accidentally about the year 1137, 
at Amalphi, a town in Italy, near Salerno.^^ 


B. 401, 404, 145 Mass. 1, 1 Am.S.R. I 
422. 

34. Black L.D. 

Having* the floor 

A member who has been recog- 
nized by the chairman, and who is in 
order, is said to “have the floor,” un- 
til his remarks are concluded.— 
Black 'Li.D. 

35. “Ploor of the honse” 

The main part of the hall where 
the members sit, as distinguished 
from the galleries, or from the cor- 
ridors or lobbies.—Black L.D. 

Ploor of the courfc 

In England, the floor of a court 
is that part between the 3 udge’s 
bench and the front row of counsel. 
Litigants appearing in person, in the 
high court or court of appeal, are 
supposed to address the court from 
the floor.—Black 'L.D. 

36. Century D. 

37. Cal.—Commercial Credit Co. v. 
Barney Motor Oo., 76 P.2d 1181, 
1183, 10 CaL2d 718. 

Phrases constmed 

(1) “Floor planned,” a term used 
in the motor car trade in the sense 
of “financed.”—Ford Motor Co. v. 
National Bond & Investment Co., 14 
N.E.2d 306, 308, 294 Ill.App. 585. 

(2) “Floor planning,” the name 
given to the entire transaction of 
financing motor car sales which is 
regarded as a single transaction, al- 
though it may involve several steps 
and more than one instrument of 
writing.—Associates Discount Corpo¬ 


ration V. Haynes Garage, 24 N.E.2d 
685, 687, 304 Mass. 526. 

38. U.S.—Field v. Stow, Cust. & 
PatApp., 49 P.2d 840, .842. 

lowa.—Cedar Rapids & M. C. R. Co. 
V. Cedar Rapids, 155 N.W. 842, 843, 
844, 173 lowa 386. 

39. lowa.—Cedar Rapids & M. C. R. 
Co. V. Cedar Rapids, supra. 

Phrases constmed 

(1) “Double flooring,” as consist- 
ing of single fir joists called bind- 
ing, bridging, and ceiling joists.— 
Cedar Rapids & M. C. R. Co. v. 
Cedar Rapids, supra. 

(2) “Flooring comprising the low- 

ermost . . . member of the 

car.”—Field v. Stow, Cust. & Pat. 
App., 49 F.2d 840, 842. 

(3) “Naked flooring,” defined as 
the framework or structure of joists 
supporting the flooring of a room; 
the framing which forms the struc- 
tural part of the floor without the 
flooring and ceiling; one in which 
the floor joists extend from wall to 
wall. In carpentry the timber and 
framework on which the floor board- 
ing is laid. 

U.S.—Missouri Pac. R. Co. v. Holt, 
C.C.A.Ark., 293 F. 155, 161. 
lowa.—Cedar Rapids & M. C. R. Co. v. 
Cedar Rapids, 155 N.W. 842, 843, 
173 lowa 3.86. 

(4) “Single flooring,” as consisting 
of one row of wood joists resting 
on the wall or partition at each end 
without any intermediate support, 
and receiving the floor boards on the 
upper surface and the ceiling on the 

1030 


under side.—Cedar Rapids & M. C. 
R. Co. V. Cedar Rapids, supra. 

40. U.S.—Arthur v. Cumming, N.T., 
91 U.S. 362, 364, 23 L.Ed. 438. 

41. U.S.—Arthur v. Cumming, su¬ 
pra. 

42. Phxases constmed. 

(1) “Floor broker” see Brokers § 
1 a note 18. 

(2) “Floor coverings not specially 
provided for.”—Central Warehouse 
Co. V. U. S., 12 Ct.Cust.App. 563. 

(3) “Ploor plan rule,” whereby an 
owner who has placed a car on the 
floor of a retail dealer’s showroom 
for sale is estopped to deny the title 
of an innocent purchaser who has 
purchased from such dealer in the 
ordinary retail dealing, without 
knowledge of any conflicting claim. 
—National Guarantee & Finance Co. 
V. Pfaff Motor Car Co., 176 N.E. 678, 
679, 124 Ohio St. 34—National Guar¬ 
antee & Finance Co. v. Russell, Ohio 
App., 36 N.E.2d 1015, 1018. 

(4) “Floor-plan service” means the 
buying and financing of automobiles 
by finance company and placing them 
on the floor of the dealer, so that 
dealer may resell automobiles to his 
retail trade.—Associates Discount 
Corporation v. Haynes Garage, 24 N. 
E.2d 685, 687, 304 Mass. 526. 

(5) “Floor tax.”—Greenbrier Dis- 
tillery Co. v. United States, D.C.Ky., 
288 F. 89'3, 895. 

* 43. Black L.D. 
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FLORES DE LAS LEYE8—FL0VNCIN0 


FLORES DE LAS LEYES. Literally “Flowers of 
the law." The title given to a Spanish law book of 
the thirteenth century eomposed, it is said, by Ja- 
eobo Ruiz at the direction of King Alphonso the 
leamed. It has been characterized as a elear and 
methodieal compendium of the best laws relative to 
the order and administration of justiee to Judicia! 
procedure. An evidenee of its appreciation by the 
same monarch is the faet that most of it was in- 
corporated, literally or substantially, into the later 
work, the “Siete Partidas,” or Seven Grand Divi- 
sions, which has given him his greatest fame.^'^ 

FLORIOULTURE. The cultivation of flowers or of 
flowering plants.^^ It is a branch of hortieulture 
and is said to be included in agrieulture in its 
broadest sense.^^ 

FLORIDA. The name of one of the States of the 
United States of America, being the fourteenth ad- 
mitted to the Union.'^'^ 

Florida water. A preparation used as a deo- 
dorant in a sick room, and as a remedial agent in 
alleviating pain and sick headache."^^ 

FLORIN. A coin said to have originated at Flor- 
enee, and now to have the value of about two Eng- 
lish shillings.^^ 

FLORIST. One engaged in floriculture; a culti- 
vator of, or dealer in, ornamental flowers and 
plants.5® The term has been defined by statute as 
one who conduets the business of selling cut flowers 
and potted plants at a store or at a fixed place on 
the Street or elsewhere outside of a regular store.^^ 
So limited, it has been held that the term cannot be 

44. Escriche Diccionario. 

45. Century D. 

40. Ark.—^Hardin v. Vestal, 162 S.W. 

2d 923, 925. 

47. Sistorical 

It was discovered "by Ponce de 
Leon in 1513; settled by Hugenots 
in 1562, and permanently settled by 
Spaniards at St. Augustine in 1565; 
and ceded to Great Britain in 1763, 
to Spain in 1783, and to the United 
States in 1819. The Americans took 
possession in 1821. It was admitted 
into the Union in 1845, and the pres- 
ent constitution was adopted Feb. 

25, 186.8, and amended in 1896.— 

Bouvier L.D. 

48. Tex.—Tood v. State, 18 S.W. 642, 

30 Tex.App. 667, 66S. 

49. Black L.D. 

50. Ark.—Hardin v. Vestal, 162 S. 

W.2d 923, 925. 

51. Tenn.—Doran v. Crenshaw, 61 
S.W.3d 469, 166 Tenn. 646. 


extended by implieation to embrace a producer of 
plants and flowers.^^ 

FLOSS CANDY. Candy ecmsisting of threadlike or 
silklike filaments formed from melted sugar or 

eandy.53 

Equivalent to “spun eandy.’^®^ 

FLOTAGrES. Such things as by accident float on 
the top of great rivers or the sea; also a commis- 
bion paid to water bailiffs.^^ 

FLOTATIOH. In finance, the word is said to mean 
inviting subseriptions from the publie for the pur- 
pose of launching a eompany;^^ also the grouping 
of a certain number of claims to be formed in a 
company to be worked at a profit.^^ 

As a step in the process of recovering minerals 
from ore see the C.J.S. title Mines and Minerals § 3. 

FLOTSAM or FLOTSANT. A term applied to a ship 
wheii it is sunk or otherwise perishes, and the goods 
it contained float upon the sea also to goods that 
are found floating on the waves.^9 The term has 
been compared with, or distinguished from, “Jet- 
sam” and “ligan;”^^ and from, “wrecF^ see the 
C.J.S. title Shipping § 258, also 58 C.J. p 682 note 
39-p 683 note 50. 

As subject to admiralty Jurisdiction see Admiral- 
ty § 21; and as subject to salvage see the C.J.S. 
title Salvage §§ 27-29, also 56 C.J. p 26 note 56-p 
28 note 1. 

FLQUD-MARKE. In old English law, high-water 
mark, flood-mark.®^ 

FLOIFNOrUGr. Material for making flounees, or 
flounces colleetively, as Chantilly flouneings.^2 

58. Pa.—Lacaze v. State, Add, 59, 
64. 

26 C.J. p 743 note 33. 

59. Eng.—Legge v. Boyd, 1 C.B. 92, 
113, 50 E.C.L. 92, 135 Reprint 471. 

Blackstoiie’s definition 

“Plotsam is where they continue 
floating on the surface of the waves 
between high and low water.”— 
Commonwealth v. Garner, 3 Gratt. 

724, 44 Va. 624, 724, citing 1 
Blackstone Comm. p 292. 

Held 3iot to include a cargo of coal 
lying at the bottom of a lake.— 
Murphy v. Dunham, D.C.Mich., 38 P. 
503, 509. 

60. Black L.D. 

61. Black 'L.D- 

62. Century D. 

«Embroidered flouuciugs" 

U.S.—U. s. V. Smith & Oo., 12 Ct. 

CustApp., 384, SS6. 

Tariff classification see Customs Du- 
ties § 45 c note 77. 


52. Tenn.—Doran v. Crenshaw, su¬ 
pra. 

“Plorists* and nursery products” 
Phrase discussed and distinguished 
from “agricultural products,” and 
‘‘farm produce.”—^Hardin v. Vestal, 
Ark., 162 S.W.2d 923, 925. 

53. U.S.—^Electric Candy Mach. Co. 
V. Morris, C.C.Mo., 156 F. 972, 973. 

54. U.S,—Electric Candy Mach. Co. 
V. Morris, supra. 

55. Black L-D. 

56. Eng.—Torva Exploring Ssnidi- 
cate V. Kelly, [19003 A.C. 612, 617. 
“ ‘Plotation’ ... is complete 

when the publie have responded and 
the capital is provided.”—^Torva Ex¬ 
ploring Syndicate v. Kelly, supra, 

57. Eng.—Torva Exploring Syndi¬ 
cate V. Kelly, [1900] A.C. 612, 617. 
ITnder an amalgamatian of two 

companles, meaning of this word see 
Gifford V. Willoughby, 15 T.L-R. 71. 
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FLVSE-FLYMAN-FRYMTS 


36 aj.s. 


tieSj to make flush or level.^'^ 

As an adjective, fnlly supplied or well filled; al¬ 
so unbroken or even in surfaee.^^ 

FLUSHER. A device for washing eity streets with 
water applied with some force-®9 Jt has been eom- 
pared with, and distingnished from, “street sprink- 
ler/^i 

FLUTE and FLUTES. In the singnlar, the word 
conveys the idea of a notieeable depression of some 
length in a surfaee.^ It has been held equi valent to 
“groove.”^ 

In the plnral, longitndinal parallel ruffles with 
Tound edges.^ In this sense, it has been distin- 
guished from ^^plaits/^5 

FLUVIUS. Latin, a river, a publie river; also 
flood, or flood-tide.® 

FLUX. Any substanee or mixture used to promote 
fusion, especially the fusion of metals or minerals. 
Common metallurgieal fluxes are siliea and silieates, 
lime and limestone and fluorite.^ Speeifically in the 
smelting of copper ore, the term is applied to a com- 


bination material composed of siliea and other in- 
gredients.^ And in making asphaltio cernent for 
paving, the term is applied to a paraffine flux ob- 
tained in particular localities whieh is added to the 
refined asphalt to bring it a eertain degree of soft- 
ness or ductility and to make it adhesive.9 

As used in paving, the term is equivalent to “re¬ 
siduum.”^® 

FLUXUS. In old English law, flow.^l 

FLY. To move through the air by the aid of wings, 
as do birds; also, to move or pass with swiftness 
or alaerity; go rapidly or at full speed .^2 
Phrases employing the word are set out in the 
note.^^ 

FLYER POLIOY. See the C.J.S. title Insurance 
§ 49, also 26 C.J. p 744 note 58. 

FLYMA. In old English law, a runaway, a fugi¬ 
tive; one escaped from justiee, or who had no 

“hlaford.”i4 

FLYMAN-FRYMTH. A variant spelling of Flem- 
ene Frit ante p 1025 note 70. 


(2) “The fact that the flushing of 
the Street is conducive to the publie 
health in preventing- the spread of 
dust and germs and otherwise is a 
beneficiai incident to the proper 
maintenance of the Street.”—McLeod 
V. City of Duluth, supra. 
“Bprinklingr” compaared and dlstin- 
gnished 

Minn.—McLeod v. City of Duluth, su¬ 
pra. 

See also the C.J.S. title Municipal 
Corporations §§ 169S, 1699, also 44 
C.J. p 940 note 2-p 941 note 16. 

97. Webster New Int. D. 

“Plnsli the joints” or “flushing- the 
joints” 

(1) A term used in bric-klaying: to 
describe the process of fillingr the 
face of the joints between the ex¬ 
terior brick with mortar, and cover- 
ing each layer of interior brick with 
mortar before the next is laid on, so 
that some of the mortar crowds into 
the vertical interstices.—Laycock v. 
Parker. 79 N.W. 327, 330, 10'3 Wis. 
161. 

(2) Compared with, or distin- 
Suished from, “slush the joints” or 
“slushing- the joints.”—Laycock v. 
Parker, supra. 

90. Webster New Int. D. 

Phrase constmed 

“As nearly ‘flush' ... as 
wiU permit proper drainagre” as em- 
ployed in an ordinance governing- the 
construction of sidewalk elevator 
doors, the requirepieut was held sat- 
isfled where the door was “pretty 


fairly even with the grade of the 
sidewalk.”—Clarke v. Posteras, Inc., 
Cal.App., 125 P.2d 60, 62. 

99. Minn.—McLeod v. City of Du¬ 
luth, supra. 

1. Minn.—McLeod v. City of Duluth, 
supra. 

2. U.S.—Schreiber & Conchar Mfg. 
Co. V. Adams Co., lowa, 117 P. 830, 
832, 833, 54 C.C.A. 128. 

Fhrase constmed 

“Fitted loosely in the grooves or 
flutes.”—Schreiber & Conchar Mfg. 
Co. V. Adams Co., supra. 

3. U.S.—Schreiber & Conchar Mfg. 
Co. V. Adams Co., supra. 

4. U.S.—Kursheedt Mfg. Co. v. Na- 
day, N.Y., 107 F. 488, 490, 46 C. 
C.A. 422. 

5. U.S.—Kursheedt Mfg. Co. v. Na- 
day, supra. 

6. Black L.D. 

7. Webster New IntD. 

8. U.S.—^United Verde Copper Co. v. 
Peirce-Smith Converter Co., C.C.A. 
Del., 7 F.2d 13, 14. 

9. 111.—Chicago Union Tract. Co. v. 
Chicago, 78 N.E. 54, 55, 222 111. 
144. 

10. 111.—Chicago Union Tract. Co. v. 
Chicago, supra. 

11. Black L.D. 

Fer fluxum et refluxum maris —by 
the flow 'and reflow of the sea.— 
Black L.D. 

12. Century D. 


13. Phrases constmed 

(1) “Ply for it,” in old English 
criminal practice, it was the cus- 
tom, after verdict, to inquire, “Did 
he fly for it?” and even if not guilty, 
forfeiture of goods followed convic- 
tion upon such inquiry; the prac¬ 
tice was abolished by 7 & 8 Geo. IV 
c 28.—Black L.D. 

(2) “Plying drill” see the C.J.S. 
title Railroads § 1, also 26 C.J. p 
745 note 69. 

(3) “Flying machine,” defined as a 
heavier-than-air machine, one capa- 
ble of soaring in the air and sus- 
ceptible to being guided by a pilot 
into different altitudes when aloft, 
the basic elements of whieh are ex- 
erting lift, propelling means, and 
control mechanism.—Myers v. United 
States, Ct.Cl., 25 P.Supp. 500, 501. 
See also Aerial Navigation § 2 notes 
8 , 10 - 12 . 

(4) “Flying switch” see the C.J.S. 
title Railroads § 1, also 26 C.J. p 
745 notes 60-63. 

(5) “Fly power,” defined as a stock 
transfer exeeuted in blank, a written 
assignment in the form generally 
used on the reverse of stock certifi- 
cates, whieh, when signed and at- 
tached to such certificate, is suffi¬ 
cient to transfer the same in like 
manner as an indorsement thereon.— 
Carlisle v. Norris, 109 N.E. 564, 565, 
215 N.Y. 400, Ann.Cas.l917A 429—Car¬ 
lisle V. Norris, 142 N.Y.S. 393, 396, 
157 App.Diy. 313. See also Corpora¬ 
tions § 395 c. 

14. Black LuD. 
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S6 C.J.S. 


FLYWHEEL-FODINA 


PLYWHEEEi, A wlieel that equalizes its momen¬ 
tum; or aecumulates power for a variable or in- 
termitting resistanee.^^ 

The term has been compared with “momentum 
■wheel 

FOAL. As a noun, the young of an animal of the 
horse fhmily, a coit or filly.17 

As verb, to bring forth young, said of animals of 
the horse family.i^ 

F. 0. B. See Abbreviations 1 C.J.S. p 276 note 5. 
As applied to sale of merehandise destined for ship- 
ment see the C.J.S. title Sales § 75, also 55 C.J. p 
230 notes 74^78 and p 231 notes 84-88. 

Phrases employing the word are set out in the 
note.^^ For other phrases as to whieh more reeent 
adjudications have not been found see 26 C.J. p 745 
note 7A-p 746 note 97. 

FOCAGrE. House-bote; fire-bote.20 


FOCALE. In old English law, firewood; the right 
of taking wood for the fire, or hre-bote.^l 

FODA. An Anglo-Saxon word meaning “food.”22 

FODDEE. The word is derived from the Anglo- 
Saxon word “foda,’^ food;^^ and is also sometimes 
referred to by its law Latin name, “foderum.”24 

As food for domestic animals see Food § 1. 

In feudal law, the term also denoted a preroga- 
tive of the prince to be provided with eom, etc., 
for his horses by his subjects in his wars.25 

Used adjectively, as in the phrase “fodder 
house.^’^® 

FODEETORUTM. Provisions paid by custom to 
the royal purveyors.-'^ 

FODEEUM. See Fodder supra note 24. 

FODINA. Amine.28 


15. U.S.—^American Road Mach. Co. 
V. Pennock & Sharp Co., C.C.Pa., 
45 P. 252, 253. 

16 . U.S.—American Road Mach, Co. 
V. Pennock & Sharp Co., supra. 

17. Webster New IntD. 

“Poal g“etter” 

A male horse able to do reasonable 
Service in g-etting foals.—^Wingate v. 
Johnson, 101 N.W. 751, 126 lowa 154 
—26 C.J. p 745 note 69. 

18. Ala.—0’Rear v. Richardson, 81 
So. 865, 866, 17 Ala.App. 87. 

19. Phraees constroed 

(1) “P. 0 - b. at a given point”— 
Pond Creek Mill & Elevator Co. v. 
Clark, C.C.A.I1L, 270 F. 482, 486. 

(2) “F. o. b. at [named place].'* 

111.—Runkle Co. v. Twin Produce Co., 

224 Ill.App. 13, 15. 

N.T.—Maddalino Olive Oil Co. v. 
Aquino, 180 N.Y.S. 724, 726, 191 
App.Div. 51. 

R.I.—Lee v. Northway Motor Sales 
Co., 121 A. 425, 426. 

Tex.—^Border-Milling Co. v. Bednarz 
& Billimek, Civ.App., 254 S.W. 587 
—Von Harten & Clark v. Nevels, 
Civ.App., 234 S.W. 676, 678. 

(3) “P- o. b. buyer’s cars.”—Magna 
Oil & Refining Co. v. Parkville Oil 
Corporation, 221 P. 65, 68, 96 Okl. 
157. 

(4) "‘F. o. b. cars.” 

Cal.—Pernholtz Machinery Go. v. 
Wilson, 5 P.2d 679, 682, 118 Cal, 
App. 573—Acton Rock Co. v. Lone 
Pine Utilities Co., 186 P. 809, 811, 
44 Cal.App. 597. 

Idaho.—Hatcher v. Ferguson, 198 P. 
680, 681, 33 Idaho 639, 16 A.LuR. 
590. 

N.Y.—Sarachen & Rosenthal v. Wil- 


! son & Co., 202 N.Y.S. 591, 593, 207 
App.Div. 768. 

Va.—Pulton V. W. R. Grace & Co., 129 
S.E. 374, 378, 143 Va. 12. 

26 C.J. p 746 note 80. 

(5) “F. 0 . b. cars at [named place 
or station].” 

Ala.—J. H- Hamlen & Son v. Rosen- 
grant, 100 So. 217, 211 Ala. 186. 
Tex.—Sealy Oil Mill & Mfg. Co. v. 
Baronian, Civ.App., 279 S.W. 303, 
304—Heid Bros. v. Reisto, Civ.App., 
247 S.W. 349, 350—Lee v. Gilchrist 
Cotton Oil Co., Civ.App., 215 S.W. 
977, 978. 

(6) “P. o. b. factory.”—^Richter v. 
Zoccoli, 150 A. 1, 2, 8 N.J.Misc. 
289. 

(7) ”F. o. b. mill.” 

Mich.—Hettrick Mfg. Co. v. Srere, 
209 N.W. 97, 98, 235 Misc. 306. 

N.Y.—Berkshire Cotton Mfg. Co. v. 
Cohen, 198 N.Y.S. 240, 241, 204 
App.Div. 397. 

(8) “P. o. b. place of manufacture.” 
—State ex rei. Day Pulverizer Co. v. 
Fitts, 60 S.W.2d 167, 170, 166 Tenn. 
156. 

(9) “P. o. b. point of manufacture.” 
—Humphries v. Frick Co., 192 S.E. 
247, 248, 56 Ga.App. 124. 

(10) “F. o. b. point of shipment.” 
Ala.—Steele By-Products Co. v, Mc- 

Gee & Cowart, 94 So. 268, 270, 19 
Ala.App. 29. 

111.—Sparta Produce Exchange v. 

Wilson & Co., 223 IIl.App. 126, 129. 
Tex.—Ferguson Seed F^rms v. Ash, 
C?iv.App., 275 S.W. 161, 152. 

(11) ”F. o. b. price.”—Swerdfeger 
V. United Acceptauce CoriK)ration, 50 
P^d 818, 820, 9 CalJlpp.2d 590. 

(12) “F. o. b. railway cars.”— 
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tin & Fugate v. Hawkins, Tex.Civ. 
App., 257 S.W. 571, 572. 

(13) ‘*F. o. b. respecti ve factories.” 
—Bott V. N. Snellenburg & Co., 14 S. 
E.2d 372, 374, 177 Va. 331. 

(14) “F. o. b. time of sale.”—Spar¬ 
ta Produce Exchange v. Wilson & 
Co., 223 I11.APP. 126, 130. 

(15) ”F. o. b. where goods are 
sold.”—Craig Brokerage Co. v. Jo- 
seph A. Goddard Co., 175 N.B. 19, 22, 
92 Ind.App. 234. 

(16) “Twenty-four and one-half 
cents per pound, net cash, f. o. b. 
Chicago,” held oniy to fix the price, 
and not to fix the place of delivery at 
Chicago.—Early-Poster Co. v. A. P. 
Moore's Sons, Tex.Civ.App., 238 SW. 
299, 303. 

20. Black L.D. 

See also Coramon Lands § 4 b (2) 
notes 57, 58. 

21. Black L.D. 

See also Common Lands 5 4 b (2) 
note 58. 

22. La.—Fallin v. Stovall, 74 So. 911, 
915, 141 La. 220. 

“Food” defined see Food § 1. 

23. La.—Fallin v. Stovall, supra. 

Constmed and defined ia Xnglisli 
statute 

Eng.—Clements v. Smith, 3 E. & E. 
238, 243, 107 E.C.L. 238, 121 Re- 
print 431. 

24. Bouvier L.D. 

25. Black L.D. 

26. S.C.—State v. Jeter, 24 S.E. 889, 
891, 47 S.C. 2. 

Not included in “bam” see 9 
p 1544 note 16. 

27. Black L.D. 

28. Black L..1X 



FCSDUS—FOLDSOKE 


^36 aj.g. 


FCEBXTS, In intemational law, a treaty, or eom- 
pact; a leagne.^s 

PCEMn^^ AB OMNIBUS OFFICnS CIVILIBUS 
VEL PUBLICIS EEMOT^ SUNT.30 

FCEMIN^ NON SUNT CAPACES DE PUBLI¬ 
CIS OFFICnS.31 

FCEMINA VIBO CO-OPEBTA. A married woman; 

a feme eovert.33 

PCENEBATION. Lending money at interest; tiie 
act of putting out money to usury.33 

FOGNUS. Latin, in the eivil law, interest on mon¬ 
ey; the lending of money on interest.34 

FCESA. In old records, grass, lierbage.35 

FCETIOIDE. See Petieide ante p 732, note 22. 
See also the C.J.S. tities Abortion § 1; and Homi- 
eide § 2, also 29 C.J. p 1050 notes 28-37. 

FCETURA. In the eivil law, the prodnee or fruit 
of animals or other property, belonging to the own- 
er of STich animals or property by virtue of his 

right.36 

FCETUS. In medical jurisprudenee, an unbom 
child; an infant en ventre sa mere.37 

FOG', See Collision § 2 a notes 57-59. 

POGrAGIUM, In old English law, foggage or fog; 
a kind of rank grass of late growth.33 

FOG-AJE. In Spanish law, a tax or tribute for- 

2a. Black L.D. 

30- A maxim meaning: “Women are 
exciuded from all eivil and public 
charg-es or offices."—Black L.D. 

31. A maxim meaning “Women are 
not admissible to public offices,”— 

Black L.D. 

32. Black L.D. 

33. Black L.D. 

34. Black L.D. 

nauticum” 

Nautical or maritime interest; an 
extraordinary rate of interest agreed 
to be paid for the loan of money on 
the hazard of a voyage; sometimes 
called ‘‘usura maritima;’' the ex¬ 
traordinary rate of interest, propor- 
tioned to the risk, demanded by a 
person lending money on a ship, or 
on “bpttomry,” as it is termed.— 

Black L.D. 

”P<Bnus imciarium” 

Interest of one-tweifth, that is, in¬ 
terest amounting annually to one- 
twelfth of the Principal, hence at the 
rate of eight and one-third per cent 


merly paid by heads of families.39 

FOI. In Freneh feudal law, faith; fealty.^® 

FOINESUN, In old English law, the fawning of 
deer.^^ 

FOIEFAULT. In old Seotch law, to forfeit.42 

t 

FOIRTHOCHT. In old Seoteh law, forethought; 

aforethought or premeditated.^3 

FOITERERS. Yagabonds.44 

FOLC. In Saxon law, people.^^S 

'FOLDAG-E. An allowanee for the benefit to the 
land by the dung of sheep folded thereon;46 a priv- 
ilege possessed in some places by the lord of a 
manor, which eonsists in the right of having his 
tenanfs sheep to feed on his fields, so as to mannre 
the land. The name of foldage is also given in parts 
of Norfolk to the eustomary fee paid to the lord for 
exemption at certain times from this duty.47 

FOLD-COURSE. A term applicable to any sheep- 
walk or any right, however derived, of one person 
to take by his sheep the vesture from the land of 
another.48 Defined as land to which the sole right 
of folding the eattle of others is appurtenant. 
Sometimes it means merely sueh right of folding. 
The right of folding on another^s land, which is 
called “common foldage.”^ 3 

FOLD-SOKE. A feudal Service which consisted in 
the obligation of the tenant not to have a fold of 
his own but to have his sheep lie in the lord^s fold. 

Folc-laud 

In Saxon law, land of the folk or 
people; land belonging to the people 
or the public. Folc-land was the 
property of the community. It was 
subject to many burdens and exac- 
tions from which boc-land was ex- 
empt.—^Black L.D. 

Folc-mote 

A general assembly of the people, 
under the Saxons.—Black L.D. 
Folc-right 

“The common right of all the peo¬ 
ple. 1 Bl.Comm. 65, 67. The fua 

commune, or common law, mentioned 
in the laws of King Edward the 
Elder, declaring the same equal right, 
law, or justice to be due to persons 
of all degrees.*’—Black L.D. 

46. Eng.—Webb v. Plummer, 2 B. & 
Aid. 746, 106 Reprint 537—Re Con- 
stable, 80 L.T.Rep.N.S. 164, 166. 

47. Black L.D. 

48. Eng.;—Robinson v. Dunleep 

Singh, 11 Ch.D. 798, 806, 814. 

49w Black Ii.D. 


per annum. This was the highest 
legal rate of interest in the early 
times of the Roman republic.—Black 
L.D. 

35. Black L.D. 
sa Black L.D. 

37. Black L.D. 

3a Black L.D. 

Escriche Diccionario. 

4a Black L.D. 

41. Black L.D. 

42. Black L.D. 

43. Black L.D. 

44. Black L.D. 

45. Black L.D. 

Folc-gemote 

Spelled also folkmote, folcmote, 
folkgemote; from folc, people, and 
gemote, an assembly. In Saxon law, 
a general assembly of the people in a 
town or shire. The name was also 
given to any sort of a popular as¬ 
sembly.—Black L.D. j 
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36 C.J.S. 


FOLD-SOKE—FOLLOW 


He was said to be "consuetus ad foldam,’’ tied to 
the lord^s fold.^O 

FOLGAEII or FOLGERS. Menial servants or fol- 
lowers.^^ 

FOLGEEE. In old Englisb law, a freeman, wbo 
had no house or dwelling of his own, but was the 
foliower or retainer of another, heorthfcest, for 
whom he performed eertain predial services.^^ 

FOIiGERS. See Folgarii or Folgers supra note 51. 

FOLGOTH. Official dignity.53 

FOLIE BRIGHTIQUE, FOLIE CIECULAIEE, and 
FOLIE DE GRANDETJR. See Insane Persons § 1, 
also 32 C.J. p 611 notes 68 - 691 / 2 . 

FOLIO. As a noun, it has been defined as meaning 
a leaf/^ a leaf of a book or manuscript/^ a sheet 
of paper once folded;^® as a verb, to mark with its 
number each folio (in a pleading, brief, affidavit, 
ete.) and as an adjective, formed of sheets each 
folded onee making two leaves, or four pages.^^ 

In law, A eertain number of words taken as a 


unit or division in a document for purposes of 
measurement or reference.®^ The term has been 
compared with ^^em” see 29 C.J.S. p 666 note 51. 

In printing, the figure at the top or bottom of a 
page.^*^ 

FOLK-LAND and FOLE^-MOTE. See Folc ante 
p 1036 note 45. 

FOLLOW. To go or come after; to move behind 
in the same path or directionj^i to conform to, com- 
ply with, or be fixed or determined by; as in the 
expressions "costs follow the event of the suit,” 
"the situs of personal property follows that of the 
owner,” "the offspring follows the mother,” partus 
sequitur ventremto walk in; to proceed along, 
as a road, or course; to attend upon elosely, as a 
profession or ealling;®^ also, to acerneto en- 
sue.65 In the eonstruction of statutes the word 
generally means next after, unless the eontext re¬ 
quires a different eonstruction.66 The term has 
been held synonjrmous with "acerue” see 1 CJr.S. 
p 760 note 62. 

Phrases employing the word are set out in the 
note.6*^ Other phrases as to whieh more recent ad- 


50. Black L.D. 

51. Black L.D. 

52. Black Li.D. 

53. Black L.D. 

54. Black L.D. 

55 . Burrill L.D. 

56. Webster New Int-D. 
m the book trade 

A. large size of book, the page be- 
ing obtained by folding the sheet of 
paper once only in the binding. 
Many of the ancient law books were 
^‘folios.”—Black L.D. 

57. Webster New Int.D. 

58. Webster New Int.D. 

59. Fla.—Mahin v. Mahin, 179 So. 
651, 131 Fla. 546. 

•26 C.J. p 746 note 19. 

Tor legal docimieiits 

A eertain number of words varying 
from seventy-two to one hundred, 
but generally in the United States 
consisting of one hundred.—Reed v. 
Sackett, 273 P. 1002, 1004, 135 Okl. 
«9. 

For priuted matter in advertising 

the unit is made two hundred and 
hfty ems by statute in some states 
of the United States.—^Webster New 
Int.D. 

t>rigin 

The term seems to have originated 
in the practice of writing a eertain 
number of words on a sheet, whieh, 
becoming invariable, gave the name 
of the sheet or leaf (folio) to the 


number of words written upon it.— 
Burrill L.D. 

60. Wharton L.Lex. 

61. Webster New Int.D. 

62. Black L.D. 

63. Ky.—Spears v. Ford, 247 S.W. 
713, 197 Ky. 575. 

64. Idaho.—Ercanbrack v. Faris, 79 
P. 817, 819, 10 Idaho 584. 

65. lowa.—Agricultural Publishers" 
Ass'n V- Honaestead Co., 197 N.W. 
314, 315, 197 lowa 380. 

60. Ind.—Indianapolis v. Mansur, 15 
Ind. 112, 114. 

26 C.J. p 747 note 24. 

67. “PoUowing any occnpation" 

(1) As used in a particular connec- j 
tion, the phrase means something 
more than the doing of one or more 
acts pertaining to one's occupation. 
It involves the idea of continuity, 
and it involves also the doing of ali 
of those things whieh are an essen¬ 
tia! part of the work or business in 
whieh a person is engaged. 

Minn-—Carson v. New York Life Ins. 
Co., 203 N.W. 209, 211, 162 Minn. 
458—Monahan v. Supreme Lodge of 
Columbian Knights, 92 N.W. 972, 
973, 88 Minn. 224. 

TesL—^Winters Mut. Aid Ass’n, Circle 
No. 2, V. Reddin, Civ.App., 31 S.W. 

, 2d 1103, 1107. 

(2) "'The performance of the minor 
acts relating to his business, done 
under the advice of his physicians, to 

m? 


bring about a restoration of his 
heaith, cannot be clothed with such 
potency and importance as to con¬ 
stitute . . . ‘following any oc¬ 

cupation.' "—Eisenhauer v. New York 
Life Ins. Co., 189 A. 561, 563, 125 Pa. 
Super. 403. 

See also the C.J.S. title Insurance § 

1579, and 45 C.J. p 229 note 86-p 

230 note 92. 

“Follows the property” 

(1) As used in a particular connec- 
tion, the phrase connotes a time re- 
lationship as well as suggesting a 
change of ownership.—Tonopah Min- 

j ing Co. of Nevada v. Commissioner 
of Intemal Revenue, C.C.A., 127 F.2d 
239, 244. 

(2) Held synonymous with “ad- 
heres to the property.”—Tonopah 
Mining Co. of Nevada v. Commission¬ 
er of Internal Revenue, supra. 

Other phirases constmed 

(1) “Accruing in that year but 
paid in the following year” see Ac¬ 
erne 1 C.J.S. p 765 note 24. 

(2) “‘Following’ arraignment,” as 
equivalent to ‘after^ arraignment” 
and “upon arraignment.”—People ex 
rei. Edwards v. Superintendent of 
Bellevue and Allied Hospitals of City 
of New York, 139 N.E. 553, 554, 235 
N.Y. 398. 

(3) “Following companies,” as con- 
trasted with “leading company.”— 
Alexander, Ramsay & Kerr v. Nation¬ 
al Union Fire Ins. Co., C.C.A.N.Y., 
104 F.2d 1006, 1007. 
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judications have not been found see 26 C.J. p 747 
notes 25—33. 

FOLLY. The character or condnet of a fool; the 
state of being foolish; weakness of judgment or 
character, or actions which spring from it; want of 
nnderstanding; -weak or light-minded conduct.®^ 
Distinguished from “negligence” see the C.J.S. ti- 
tle ISTegligence § 1, also 45 C.J. p 634 note 71. 

FOFDEO. In Spanish law, an inspection of 
ships.69 

FONDLE. To caress; to treat with tendemess.'^® 
Fondling, A person or thing fondled or ear- 
essed; one treated with foolish or doting affec- 
tion.'^l 

FONDNESS. The qnality or state of being fond, 


doting affection, tender liking; also appetite or 

propensity.'^^ 

FONDO. In Spanish law a fund; capital.^S 

FONDS. A Freneh word, from the Latin “fund¬ 
us/^ said to have no exaet synonjTn in English.74 
It has been translated as ^'lands” or “a tract of 
land;” bnt it has also been said that the meaning 
should not be restricted to land or gronnd, but rath- 
er that it should be interpreted to mean landed 
property, real estate, so as to include buildings.75 

FONSADEEA. In Spanish law, all tribute or con- 
tribution for war expenses; military serviee. One 
who bore arms or furnished a horse was exempt.'^^ 

FONTANA. A fountain or spring.'^'^ 


(4) “Following’ month.”—Sovereign 
Camp, W. O. W., v. Reed, 94 So. 
910, 913, 208 Ala. 457. 

(5) “Following said party state 
proposal meeting.”—Danforth v. 
Coyne, 207 N.W. 79, 81, 49 S.D. 153. 

(6) “Following upon,“ as compared 
with “thereupon.”—^Atlanta Gaslight 
Co. V. Sams, 116 S.E. 21, 25, 29 Ga, 
App. 446. 

(7) “Follows stealing everything 
he can get his hands on."—Spears v. 
Ford, 247 S.W. 713, 197 Ky. 575. 

(8) “Follow the occupation of a 
barber.”—Winters Mutual Aid Ass"n., 
Circle No. 2 v. Reddin, Tex.Civ.App., 
31 S.W.2d 1103, 1107. 

(9) “Follow the settlements.*’— 
Alexander, Ramsay & Kerr v. Na¬ 
tional Union Fire Ins. Co., C.C.A.N. 
Y., 104 F.2d 1006, 1008. 

(10) “Reasonably certain to fol¬ 
low,” as substantially equivalent to 
“reasonably be expected to suffer in 
the future” see Expect 35 C.J.S. p 
203 note 33 (5). 


68. Century D. 

69. Escriche Eiccionario. 

70. Tex.—Gay v. State, 2 Tex.App. 
127, 134. 

71. Tex.—Gay v. State, supra. 

72. Webster New Int.D. 

“Poudness for women does not, ex 

vi termini, convey the meaning of 
lustful desire, and its unlawful 
gratification.”—Cauley v. State, 9 So. 
456, 92 Ala. 71, 73. 

73. Escriche Diccionario. 

‘‘Pondo mnexto perdido 6 vitalicio” 
—a fund placed at interest for the 
period of one or more lives with the 
condition that, in case of the death 
of him or them during whose lives 
it is so placed, it becomes the prop¬ 
erty of the holder.—^Escriche Dic¬ 
cionario. 

“Pondo pio beneficial ”—& pious 
beneficial fund—an establishment 
created and endowed with a third 
of ecclesiastical income for objects of 
beneficence.—Escriche Diccionario. 

74. L»a,—Straus v. City of New Or- 


leans, 118 So. 125, 130, 131, 166 La. 
1035. 

75. La.—Straus v. City of New Or- 
leans, supra. 

“Ponds ou batiment” 

Variously construed as meaning 
“land or building” and “tenement or 
building.”—Straus v. City of New Or- 
leans, supra. 

“Ponds et biens” see Bien 10 C.J. 
S. p 358 notes 66, 67. 

“Ponds perdusi” 

In Freneh law, a capital is said 
to be invested “a fonds perdus” when 
it is stipulated that in consideration 
of the payment of an amount as in¬ 
terest, higher than the normal rate, 
the lender shall be considered to be 
repaid his capital in this manner, 
hence the borrower, after paying the 
interest for the period stipulated is 
free as regards the capital, or Prin¬ 
cipal, itself.—Black L.D. 

76. Escriche Diccionario. 

77. Black L.D. 
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FOOD 

This Title includes regulation of manufacture, sale, or use of articles of food and drink and of sub- 
stitutes and imitations thereof both for human consumption and for animals; rights of property and 
traffic in unwholesome or adulterated articles used as food, etc.; liabilities for injuries from the sale, use, 
etc., thereof; and violations of laws relating to such articles, and prosecution and punishment thereof as 
public offenses. 


Matters not in this Title, treated elsewhere in this work, see Descripti ve-Word Index 


Analysis 

L IN GENEEAL, §§ 1-2 

n. STATUTORY AND MUNCIPAL REGULATIONS, §§ 3-20 
rCI. VIOLATIONS OF REGULATIONS, §§ 21-29 

IV. PENALTIES AND ACTIONS THEREFOR, §§ 30-38 

V. ORIMTNAL PROSEOUTIONS, §§ 39-49 


VI. SEARCHES, SEIZURES, AND FORFEITURES, §§ 50-56 
VIL LIABILITY FOR INJURIES OR LOSSES, §§ 57-71 


Sub-Analysis 


X IN GENERAL-p 1041 

§ 1. Definitions—p 1041 

2. Rights of property and contracts—p 1042 


n. STATUTORY AND MUNICIPAL REGULATIONS—p 1044 
§ 3. In general—p 1044 

4. Power to make regulations—^p 1045 

5. - Power of States generally — p 1051 

6. - Validity of state statutes—^p 1052 

7. - Power of Congress—p 1057 

8. - Conflict between state and federal power—^p 1058 

9. - Powers of municipal corporations—p 1058 

10. Construction and operation of regulations generally—^p 1063 

11. Amendment and repeal of regulations—p 1066 

12. License, inspection, marking, and branding—1066 

13. Taking samples for analysis—^p 1071 

14. Quantity and price—p 1071 

15. Purity and quality—p 1073 

16. Unwholesomeness or unfitness for use—^p 1076 

17. Substitutes or imitations—p 1076 

18. - Oleomargarine and other imitations of dairy products—1077 

19 . - Imitations of lard and the like—^p 1077 

20. - Imitations of vinegar—^p 1077 


:IIL VIOLATIONS OF REGULATIONS—p 1077 
§ 21. In general—^p 1077 
22. Ejiowledge and intent—^p 1078 
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m. VIOLATIONS OF EEaULATIONS—Continned 


. § 23. 

Notice to purchasers or public—^p 1079 

24. 

Illegal manufacture—p 1080 

25. 

Illegal sale—p 1081 

26. 

Having possession or exposing for sale—^p 1081 

27. 

Furnishing—p 1082 

28. 

Storage—p 1082 

29. 

Injunction to prevent violation—^p 1082 

IV. PENALTIES AND 

ACTIONS THEREFOR—p 1082 

§ 30. 

In general—p 1082 

31. 

Number and amount of penalties—p 1083 

32. 

Who may sue—p 1083 

33. 

Persons Hable—p 1083 

34. 

Defenses—^p 1083 

35. 

Jurisdiction and venue—p 1084 

36. 

Pleading—p 1084 

37. 

Evidence—p 1085 

38. 

Trial and judgment—^p 1085 


V. CBIMINAL PEOSEOUTIONS—p 1086 
§ 39. In general—p 1086 

40. Defenses—p 1086 

41. Persons Hable—^p 1087 

42. Preliminary proceedings—^p 1C^7 

43. Process—p 1088 

44. Indictment, Information, or complaint—p 1088 

45 . - Particular allegations—p 1089 

46. - Issues, proof, and variance^—p 1091 

47. Evidence—^p 1091 

48. Trial and review—^p 1094 

49. Sentence and punishment—^p 1095 

VI. SEAECHES, SEIZEBES, AND FORFEITUEES—p 1095 
§ 50. In general—^p 1095 

51. Under federal pure food and drug law—p 1096 

52. Preliminary proceedings—p 1098 

53. Defenses—^p 1098 

54. Pleading and evidence—^p 1098 

55. Trial and review—^p 1100 

56. ’ Costs—p 1101 

Vn. LIABILITY FOR INJURIES OR LOSSES—p 1101 
§ 57. In general—p 1101 

58. Liability of dealer or trader to consumer—^p 1103 

59. Liability of manufacturer, packer, or bottler—p 1106 

60. Liability of manufacturer or Wholesale dealer to retail dealer—^p 1109 

61. Liability of keeper of public eating place—p 1109 

62. Liability of public caterer—^p 1110 

63. Liability of person furnishing board to laborers pr servants—^p 1110 

64. Liability for injuries to animals—p 1110 

65. Actions—^p 1111 

66 . - Nature and form of action—^p 1111 

67. -Defenses—^p 1111 
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Vn. UABILITT FOE INJUBIES OE LOSSES—Continued 

§ 68. -Pleading—p 1112 

69. - Evidence—p 1114 

70. -Trial—p 1124 

71. Damages—p 1130 


L IN GENERAL 


§ 1. Definitions 

Except as used in some statutes, the word "food” 
includes that which is drunk, as well as that which is 
eaten, for nourishment. As used in statutes, it may in¬ 
clude food for animais as well as food for human beings, 
although in common use the word “feed” is employed 
when referring to articles fed to animais. 

In the general sense of the term, food is “that 
which is eaten or drunk for nourishment.’’^ It in¬ 
cludes lard,^ milk,3 milk chocolate,^ cheese,^ coffee,® 


condiments,'^ confectionery,^ popcorn,^ and oleo 

oil;^^ but not talc,^^ tobacco,^^ whisky,^^ or sac- 

charin.i^ What constitutes food within the mean- 
ing of statutes making it an offense to mingle poi- 
sons with food is considered in the C.J.S. title Poi- 
sons § 9, also 49 C.J. p 1058 notes 2, 3. 

In food statutes the term usually includes all ar¬ 
ticles used for food or drink by man,l5 or by man 


I. N.C.—Corum v. R. J. Reynolds 
Tobacco Co.. 171 S.E. 78, 205 N.C. 
213. 

Tex.—Liggett & Myers Tobacco Co. v. 

Wallace. Civ.App., 69 S.W.2d 857. 
26 C.J. p 750 note 1. 

Other definitions 

(1) Nutritive material taken into 
the body for the purpose of growth, 
repair, or maintenance. 

N.C.—Corum v. R. J. Reynolds To¬ 
bacco Co., 171 S.E. 78. 205 N.C. 213. 
Pa.—Commonwealth v. Pflaum, 84 A. 
842. 236 Pa. 294, Ann.Cas.l913E 

1287—Nock V. Coca-Cola Bottlingr 
Works of Pittsburgh, 156 A. 537. 
102 Pa.Super. 515. 

Tex.—Liggett & Myers Tobacco Co. v. 
Wallace, Civ.App., 69 S.W.2d 857. 

(2) Whatever supplies nourishment; 
to organic bodies. 

N.C.—Corum v. R. J. Reynolds To¬ 
bacco Co., supra. 

Pa.—Commonwealth v. Pflaum, supra, 
Tex.-—Liggett & Myers Tobacco Co. 
V. Wallace, supra. 

(3) Further definitions see 26 C. 

J. p 750 note 1 [a]. 

Cooking as test 

The fact that an article has not 
been cooked is not decisive as to 
whether it is food.—Totten v. Pitts¬ 
burgh Melting Co., Pa., 232 P. 694, 
146 C.C.A. 620, affirmed 38 S.CL 3, 
248 U.S. 1, 63 L-.Ed. 97. 

“Victnals” commonly refers to food 
ready to eat.—Friend v. Childs Din- 
ing Hali Co., 120 N.E. 407, 231 Mass. 
65. 

Food and drink distingnished 

(1) Some authorities point out 
that there is a plain and fundamen- 
tal distinction between food and 
drink and that in common usage and 
understanding they are complemen- 
tary and associate, but not synony- 
mous, terms.—Commonwealth v. Ke- 
bortv 61 A. 895, 212 pa. 289—No<jk 

30C.J.S*-6e 


V. Coca-Cola Bottling Works of Pitts¬ 
burgh, 156 A. 537, 102 Pa.Super. 515. 

(2) Also it is said that in popu¬ 
lar usage the term *'food’' seems to 
imply solid material, such as meat, 
bread, etc.; that the mere fact that 
milk, as all other liquids, may, in the 
terminology of the medical profes- 
sion and dictionaries, be classified ^ 
as food cannot deprive the consuming 
public of its own definition; and 
that, to the man on the street, milk 
means a liquid and not food.—Rialto 
Luncheonette v. 1481 Broadway Cor¬ 
poration, 11 N.T.S.2d 39, 170 Misc. 
754. 

2. U.S.—Totten v. Pittsburgh Melt¬ 
ing Co., Pa., 232 F. 694, 146 C-C.A- 
620, affirmed 38 S.Ct. 3, 248 U.S. 
1, 63 LuEd. 97. 

3. 111.—Merle v. Beifeld, 194 Ill.App. 
364. 

40 C.J. p 708 note 3 [a]. 

Diverse view see supra note 1. 

4. Tex.—Saleh v. State,- 239 S.W. 
207, 91 Tex,Cr. 316, 21 A.L.R. 752. 

5 . xJ.S. —Kraft-Phenix Cheese Corpo¬ 
ration V. Consolidated Beverages, 
Cust. & Pat-App., 107 F.2d 1004. 

6. U.S.—Tillman & Bendel v. Cali- 
fomia Packing Corporation, C.C.A. 
Cal., 63 F.2d 498. 

7 . XJ.S.—Savage v. Scovell, C.C.Ky., 
171 F. 566. 

8. Ohio.—^Andrews v. Tax Commis- 
sion of Ohio, 21 N.E.2d 10$, 107, 
135 Ohio St. 374. 

Pa.— Commonwealth v. Pflaum, 84 A. 
842, 236 Pa. 294, Ann.Cas.l913B 
1287, afiirmihg 50 Pa.Super. 55. 

9. U.S. — Kraft-Phenix Cheese Cor¬ 
poration V. Consolidated Beverages, 
Cust. & Pat.App., 107 F.2d 1004. 

10. U.Si.^Totten v. Pittsburgh Melt- 
. ing Co., Pa.. 232 F. &94, 146 C-CA. 

620, affirmed 38 act 3. 248 U.S. 
1, 63 LuEd. 97. 
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11. U.S.—U. s. V. R. C. Boeckel & 
Co.. Mass., 221 F. 885, 137 C.C.A. 
455. 

12. 111.—City of Chicago v. Arbuckle 
Bros., 176 N.E. 761, 344 111. 597. 

N.C.—Corum v. R. J. Reynolds To¬ 
bacco Co., 171 S.E. 78, 205 N.C. 213. 
26 C.J. p 750 note 1 Ig]. 

13- N.T.—Bolivar v. Monnat, 248 N. 
T.S. 722, 232 App.Div. 33. 

14. N.T.—People v. Excelsior Bot¬ 
tling Works, 168 N.T.S. 570, 35 
N.T.Cr. 62, reversed on other 
grounds 171 N.T.S. 733, 184 App. 
Div. 45. 

15. 111.—City of Chicago v. Chicago- 
Beverage Co., 22 N.E.2d 708, 372- 

111. 33—City of Chicago V, Arbuckle 
Bros., 176 N.E. 761, 344 111. 597. 

Ohio.—Yochem v. Gloria, Inc., 17 N. 

E.2d 731. 134 Ohio St. 427. 

Tex.—Harkey v. State, 234 S.W. 221, 
90 Tex.Cr. 212. 17 A.LuR. 1276. 

26 C.J. p 750 note 2. 

Terms “other provisions” and “all 
other provisions,’* following enumer- 
ations of particular articles of food 
in other statutes, are the eguivalent 
of “food” as deflned in a pure food 
statute.—City of Chicago v. Chicago. 
Beverage Co., 22 N.E.2d 708, 372 IU. 
j 33. 

Particular snbstances inclnded elther 
expressly or by oonstmctlon 
<1) Baking powder.—Royal Baking 
Powder Co. v. Emerson, C.C.A.Ark., 
270 F. 429, appeal dismissed 43 S.Ct. 
166, 260 U.S. 752, 67 L.Bd. 496. 

(2) Coffee.—Arbuckle v. Blackbum,. 
Ohk), 113 F. 616, 51 C.C.A. 122, 65 L. 

’ RA. 864, appeal dismissed 24 S.Ct. 
148, 191 U.S. 405, 48 L.Ed. 239. 

(3) Confectionery and condiments. 
—Crackerjack Co. v. City of Chicago, 
161 N.E. 479, 330 IlL 320, 58 A.L.R. 
287—12 C.J. p 398 note 74 [dj—26:, 
C.J. p 750 note 2 [a]. 
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§ 1 

and other animals,!® whether simple, mixed, or 
compound.17 Jn construing certain statutes, how- 
ever, it has been held that the term ^‘food” does not 
include a beverage or drink;^S and it is also held 
that, while the usual pure food statute which ex- 
pre&sly provides that the term ‘‘food'* shall include 
articles used for drink would undoubtedly cover 
the ordinary beverage, it does not comprehend an 
article, such as w^hisky, which at the time is out- 
lawed as a beverage.^^ While articles used for 
medicines and also used for food are within some 
food statutes, -0 concentrated mineral spring water 
is not a food within the meaning of the federal 
statute where it is not in its original condition as 
it came from the earth and the processes of separa- 
tion of the constituent drug elements have been 
carried to the extent that the water can no longer 
be used as a beverage, but only in small quantities 
or doses as a drug.-^ A legislative body may pro¬ 
vide its own definition of food, under a law which 
it enacts, and, when it does so, that definition must 
necessarily control regardless of dictionary defini- 
tions,-^ or even though it goes beyond the ordinary 
meaning of the term.23 

Fccd is a word with a very definite and well-un- 
derstood meaning.-^ It has been defined as that 
which is eaten; especially, food for beasts; fod- 
der; feeding stuff; pasture, hay; grain, ground or 
whole; an allowance of provender given to a horse, 
cow, etc.; a meal; as a feed of corn or oats.^® 


In its ordinary sense it is used with feference to 
cattle and hogs.^® It is employed in common use 
as referring to articles to be fed to animals, and 
especially in connection with the names of particu- 
lar grains or vegetables to describe the by-products 
of such grains or vegetables, consisting of the resi¬ 
due after subtracting those parts which are useful 
for human food.^^ 

Foddcr is a word derived from the Anglo-Saxon 
word '‘foda,” and is defined as meaning food; that 
which is fed out to domestic animals; especially 
coarse food for cattle, horses, and sheep, as hay, 
vegetables, etc.^s Peanuts may be regarded as 
within the term.^9 

§ 2. Rights of Property and Contracts 

A statute relatlng to food does not affect a contract 
for the sale of food, or the rights and remedies of the 
parties thereunder, uniess it makes the contract illegal 
or prescribes a Standard which becomes a part of the 
contract and the measure of performance, or modifies 
the contract in respect of price. 

Where a sale of food is unlawful or illegal by 
virtue of a statute the seller cannot recover the 
purchase price.^^ This is true in respect of the 
purchase price of a diseased animal sold for food 
purposes, although the seller had no knowledge of 
the diseased condition and it was not discovered 
until an inspection was made by a government in- 
spector.2^ It is also true where, at the time of the 
consummation of the sale by delivery, the condi- 


(4) Eggs.—^Newton Tea & Spice Co. 
V. U. S„ C.C.A.Ohio, 288 F. 475— 
26 C.J. P 750 note 2 [e]. 

(5) Fruits and vegetables.—Ferch 
V. People, 74 P.2d 712, 101 Colo. 471. 

(6) Maple syrup.—U. S. v. 52 
Drums Maple Syrup, C.C.A.Vt., 110 F. 
2d 914. 

(7) Meat.—Ferch v. People, supra. 

(8) Milk.—Ferch v. People, supra— 
26 C.J. p 750 note 2 [b]. 

(9) Soft drinks or carbonated bev- 
erages-—City of Chicago v. Chicago 
Beverage Co., 22 N.E.2d 708, 372 
111. 33. 

(10) Wine.—U. S. v. Sweet Valley 
Wine Co., D.C.Ohio, 208 F. 85. 

16. U.S.—Union Dairy Co. v. U. S., 
111., 250 F. 231, 162 C.C.A. 367. 

26 C-J. p 751 note 3. 

17- 111.—City of Chicago v. Arbuckle 

Bros., 176 N.E. 761, 344 111. 597. 
Ohio.—Tochem v. Gloria, Inc., 17 N.E. 

2d 731, 134 Ohio St. 427. 

26 C.J. p 751 note 4. 

18; Pa.—^Nock v. Coca-Cola Bottling 
Works of Pittsburgh, 156 A. 537, 
102 Pa.Super. 515. 

26 C.J. p 751 note 5. 


19. N.Y.—Bolivar v. Monnat, 248 N. 
Y.S. 722, 232 App.Div. 33. 

20. U.S.—Savage v. Scovell, C.C.Ky., 
171 P. 566. 

Mich.—Pratt Food Co. v. Bird, 112 N. 
W. 701, 148 Mich. 631, 118 Am.S.R. 
601. 

21. U.S.—Goodwin v. U. S., C.C.A. 
Ohio, 2 P.2d 200. 

22. Wis.—McCarthy v. State, 175 N. 
W. 785, 170 Wis. 516. 

26 C.J. p 751 note 7. 

23. N.Y.—Bolivar v. Monnat, 248 N. 
Y.S. 722, 232 App.Div. 33. 

24. lowa.—Aetna Casualty & Surety 
Co, of Hartford, Conn. v. Kimball, 
222 N.W. 31, 33, 206 lowa 1251. 

25. lowa.—Aetna Casualty & Sure¬ 
ty Co. of Hartford, Conn. v. Kim¬ 
ball, 222 N.W. 31, 33, 206 lowa 1251, 
CLUoting Webster New Int.D. 

Okl.—Maney v. Cherry, 41 P.2d 82, 84, 
170 Okl. 469. 

Similar deflnitions 
(1) Food for cattle. 
lowa.—^Aetna Casualty & Surety Co. 
of Hartford, Conn. v. Kimball, 222 
N.W. 31, 33, 206 lowa 1251, quot- 
ing CorptL» Juris. 

Lia.—^Atlas Feed Products Co. v. New 

1042 


Orleans, 37 So. 531, 533, 113 La. 
611. 

(2) Food, properly for domestic 
animals.—Hage v. B. L. Wellman Co., 
187 N.W. 404, 406, 217 Mich. 537. 

26. lowa.—^Aetna Casualty & Surety 
Co. of Hartford, Conn. v. Kim¬ 
ball, 222 N.W. 31, 33, 206 lowa 1251, 
quoting Bouvier L.D. 

27. U.S.—U. S. V. One Car Doad of 
Corno Horse & Mule Feed, D.G 
Ala., 188 P. 453. 

As includiug unground coru 

It has been said that to nontech- 
nical persons of common understand- 
ing unground corn is regarded as 
feed for domestic animals and poul- 
try.—Hage v. E. L. Wellman Co., 
187 N.W. 404, 406, 217 Mich. 537. 

28. La.—Fallin v. Stovall, 74 So. 
911, 915, 141 La. 220. 

Similarly ezpressed 

“Food for horses or cattle."'—^Black 
L.D. 

29. La.—Fallin v. Stovall, 74 So. 911, 
916, 141 La. 220. 

30. N.H.—Moskwa v. Nassikas„ 133 
A 821, 82 N.H. 559. 


31. S.D.—^W ess V. South Dakota 
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tion of the focxi was such as to bring it within the 
statute, even though at the time of the making- of 
the executory agreement to sell the food was in 
sound condition and the agreement was valid.^- 
However, where one buys sound articles of food 
for future delivery, such articles to be put in stor- 
age and the buyer to stand the depreciation, the 
seller is not prevented, by reason of a statute mak¬ 
ing it an offense to have in one^s possession with 
intent to sell any decomposed articles of food, from 
a recovery because such articles are decomposed 
when delivered.33 Under a statute making it un- 
lawful to sell an article imitating or resembling 
butter it is not a defense to an action for the re¬ 
covery of the purchase price that the article sold 
was designed to take the place of butter, this not 
being unlawful.34 A pure food statute does not 
change the rules of law governing express or im- 
plied warranties, as relating to the sales of food 
Products. 

A confract to sell milk means a contract which 
fulfills the requirements of the statute, defining 
Standard milk and making the sale of milk below 
such Standard a misdemeanor, and a delivery of 
milk below the Standard fails to comply with a 
contract to sell and deliver milk.36 it has been 
held, however, that a statute prohibiting the mak¬ 
ing, selling, or exchanging of condensed milk un- 
less manufactured from unadulterated and whole- 
some milk from which the cream has not been re- 
moved, will not prevent a manufacturer of con¬ 
densed milk made from half skimmed and half 
whole milk, who sold the article as such, from re- 
covering the price from one who bought with 
knowledge.3^ The failure of the vendor of milk to 
register his dairy, under a statute making such 
failure an offense, will not prevent the recovery of 
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the price of milk which complies with the Standard 
fixed by statute.^ Recovery has been allowed 
where plaintiff did not have a required state li- 
cense,39 and denied where he did not have a re¬ 
quired permit from a municipal department of 
health,^*^ to sell milk. 

A contract to purchase milk is not abrogated, but 
merely modified as to price, by a subsequent stat¬ 
ute creating a milk control board and authorizing 
it to fix prices to be charged for milk;-^i ^iid, where 
the purchaser continues to receive milk after the 
board fixes a minimum price higher than the price 
specified in the contract, it becomes obligated to 
pay for the milk at the higher price.^2 recovery 
can be had for breach of a contract providing for a 
rebate from the price fixed by a valid order of an 
officer, board, or commission hut an order which 
is void and has been so adjudged ^5 has no effect 
on the right to, or amount of, recovery in an action 
between parties to a contract for the sale of milk; 
and w^here a contract between the state and a milk 
company for delivery of milk to a state institution, 
although violating a statute, has been executed, an 
injunction to restrain state officials from making 
payments thereon will not be granted.^^ 

Violation, or iniendcd violation, of law on resale. 
An importer and seller of adulterated gelatine, who 
gave bond to obtain its release and to assure the 
federal authorities that it would be sold only for 
technical purposes and not for consumption as food, 
is entitled to recover the amount which he was com- 
pelled to pay to the federal authorities under the 
bond from the purchaser where the latter purchased 
with knowledge of the federal restrictions and with 
the understanding that he would comply therewith, 
but resold the gelatine for food purposes.On the 


Packing &. Shipping: Co., 180 N.W. 
510, 43 S.D. 467. 

32. Cal-—MacRae v. Heath, 212 P. 

228, 60 CaLApp. 64. 

33- Mich.—Stacy v. Moher, 166 N. 
W. 849, 200 Mich. 81. 

34. IST.Y.—^Waterbury v. Egen, 23 N. 
Y.S. 115, 3 Misc. 355. 

35. Ohio.—Kean v. Bachelor, 23 Ohio 
Cir.CL.N.S., 129, 4 Ohio App. 350. 

Warranties as to articles sold for 
human or animal consumption see 
the C.J.S. title Sales § 331, also 
55 C.J. p 764 note 91-p 769 note 54. 

36. Mass.—^Whitcomb v. Boston Dai¬ 
ry Co., 105 N.E. 554, 218 Mass. 24— 
Copeland v. Boston Dairy Co., 68 
N.E. 218, 184 Mass. 207. 

37. N.Y.—Genesee Valley Milk Prod¬ 
ucts Co. V. W. H. Jones Corp., 128 
N.Y.S. 191, 143 App.Div. 624, re- 


versing 124 N.Y.S. 1009, 69 Misc. 
236. 

38. Cal.—Luchini v. Roux, 157 P. 
554, 29 CaLApp. 755. 

39. N.Y.—John E. Rosasco Creamer- 
ies V. Cohen, 11 N.E.2d 908, 276 N. 
Y. 274, 118 A.L.R. 641, reversing 
292 N.Y.S. 1, 249 App.Div. 228. 

40. N.Y.—Chesterfield Farms v. Dof- 
tus, 20 N.Y.S.2d 966. 

41. Pa.—Zeugrer Milk Co. v. School 
Dist. of Pittsburgh, 5 A.2d 885, 
334 Pa. 277. 

42. Pa.—^Zeuger Milk Co. v. School 
Dist. of Pittsburgh, supra. 

Delivexles hefore aiid after order 
Where 1934, but not 1933, statute 
authorized division of milk control 
to regulate business between dealers, 
and when selling dealers first raised 
price disregarding contract, no order 
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had been issued by board requiring 
them to do so, but subsequently or¬ 
der was made, buying dealer could 
recover overcharges only for period 
during which no price was fixed for 
sales from dealer to dealer.—Knoel- 
ler V. Karsten, 283 N.Y.S. 58, 157 
Misc. 130. 

43- N.Y.—Bossom Dairy Co. v. Rock- 
dale Creamery Corporation, 13 N.Y. 
S.2d 635, 171 Misc. 657, affirmed 16 
N.Y.S.2d 720, 258 App.Div. 961. 
44. N.Y.—Royce v. Rosasco, 287 N. 

Y.S. 692. 159 Misc 236. 

45- Pa.—Everitt v. Dotz Bros. Dairy, 
3 Monroe L.R. 129. 

4^ Pa.—Penn Cress Ice Cream Co. 

V. Stites, 51 DauphuCo. 305. 

47. N.Y.—Greorge B. Ritchie & Co. 
V. Paul Puttmann, Inc., 222 N.Y.S. 
283, 220 App.Div. 676, affirmed 161 
N.E. 172, 247 N.Y. 535. 
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other hand, where the seller has not performed, 
and the contract has on its face no taint of illegal- 
ity, a buyer for resale will not be denied relief un- 
less he contemplated an illegal method of perfortn- 
ing the contract or intended to violate the law in 
disposing of the property.^^ 

Contract made in another state. A statute pro- 
hibiting the making or selling of an article of food 
has no extraterritorial force,'^^ and a contract made 
and executed in another state for the sale of such 
article is enforceable in the state where such sale 
is farbidden,50 the sale of such article being legal 
at common law,^^ and it not being unlawful under 
such statute to send or bring such article into such 
state.^^ Knowledge that defendant might, or even 
that he intended to, violate the food laws of a state 
will not vitiate a contract made and executed in 
another state.^^ Where food stuffs shipped from 
one state to another are graded according to the 
Standard fixed by the statute of the former state, a 
buyer who did not speci fy any quality has no cause 


of complaint even if that Standard is below the 
Standard of the state to which the shipment is 
made.^^ 

Ezidence. A pure food statute which makes a 
violation thereof a criminal offense does not change 
the established rules of evidence,55 or the proof re- 
quired,56 in actions for damages growing out of the 
sale and delivery of food products. In an action to 
recover the purchase price of an article of food the 
burden of proof is on plaintiff to show that the 
article delivered by him was up to the Standard 
prescribed by statute but this does not make it 
necessary for him to show that an analysis of the 
article has been made,^^ it being sufficient to show 
this by evidence of other relevant facts and circum- 
stances.^^ Where in an action for the price of food 
stuffs, and for work performed by plaintiff in buy- 
ing such food stuffs, defendant claims a deduction 
on the ground that the food stuffs are misbranded 
in violation of the statute, he has the burden of 
proving misbranding.®® 


II. STATUTORY AND MtrtflOIPAL REaULATIONS 


^ 3. In General 

Many regulations of the productiori, manufacture, 
sale, marketing, and transportation of food have been 
enacted or adopted for the protection of the public 
tiealth, and frequently also for the purpose of protecting 
the public from fraud, and sometimes for the further 
purpose of preventing economic disturbance and unfair 
practices. in a particular food industry. 

The selling of unwholesome provisions was, as 
noted infra § 39, an offense at common law; but the 
common law being inadequate to the complete pro¬ 
tection of the public against abuses in connection 


with the production and sale of food,^^ or at least 
having become so with the growth in complexity of 
social and economic structures,^^ many regulations 
of the production, manufacture, sale, marketing, and 
transportation of food have been enacted or adopted 
by regulatory bodies and considered by the courts. 
Some of these regulations have been made by con- 
gress,63 many others by state or municipal legisla- 
tive bodies,®^ and some, especially in recent years, 
by boards or other agencies vested with regulatory 
powers. One of the purposes,65 indeed, the prima- 


•48. Mo.—Hefernan v. Neumond, 201 
S.W. 645, 198 Mo.App. 667. 

4S. N.T.—Boston Dairy Co. v. J. H. 
Jones Corp., 129 N.T.S. 70, 72 Misc. 
17. 

sa N.T.—Boston Dairy Co. v. J. H. 

Jones Corp., supra. 

■pa.—Braunn v. Keally, 23 A. 389, 
146 Pa. 519, 28 Am-S.B- 811. 

SI. N.Y.—Boston Dairy Co. v. J. H. 
Jones Corp., 129 N.Y.S. 70, 72 Misc. 
17. 

52- N.T.—Boston Dairy Co. v. J. H. 
Jones Corp., supra. 

53. Pa.—Braunn v. Keally, 23 A. 
389, 146 Pa. 519. 28 Am.S.R. 811. 

54. Me.—Look v, Watson, 108 A. 106, 
118 Me. 339. 

55. OMoj—^K ean v. Bachelor, 23 Ohio 
Cir.Ct,N.S., 129. 4 Ohio App. 350. 

^Va.:—^Walker v. Gateway Millingr Co., 
92 S,E. 826, 121 Va. 217. 

56. Ohio.—Kean v. Bachelor, 23 Ohio 
Cir.Ct.,]Sr.S., 129, 4 Ohio App. 360. 


57. Mass.—Copeland v. Boston Dairy 
Co., 68 N.E. 218, 184 Mass. 207. 

58. Mass.—Copeland v. Boston Dairy 
Co., 75 N.E. 704, 189 Mass. 342. 

59. Mass.—Copeland v. Boston Dairy 
Co., 75 N.E. 704, 189 Mass. 342. 

60. Me.—Look v. Watson, 108 A. 
106, 118 Me. 339. 

61. N.Y.—Boston Dairy Co. v. J. EL 
Jones Corp.. 129 N.Y.S. 70, 72 Misc. 
17. 

62. Cal.—State v. Schwartz, 70 P.2d 
1017, 28 Cal.App.2d Supp. 775. 

63. U.S.—U- S, V. Ten Cases, More 
or Less, Bred Spred, C.C.A,Iowa, 
49 P.2d 87. 

26 C.J. p 751 note 12. 

64. Cal.—State v. Schwartz, 70 P.2d 

1017, 1018, 28 Cal.App.2d Supp. 

775, citing Corpas Jnris. 

Fla,—L. Maxcy, Inc., v. Mayo, 139 
So. 121, 103 Fla. 552. 

26 CJ. P 751 note 13. 

6& 11.8.—Baltimore Butterine Co. v. 
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Talmadg-e, D.C.Ga., 32 F.2d 904, 
affirmed, C.C.A., Talmadge v. Bal¬ 
timore Butterine Co., 37 F.2d 1014. 

Cal.—Dorsa v. Board of Sup’rs of 
Santa Clara County. 72 P.2d 912, 23 
Cal.App.2d 217. 

D.C.—Leaman v. District of Colum- 
hia, 55 P.2d 1020, 60 App.D.C. 395. 

Fla.—Setzer v. Mayo, 9 So.2d 280— 
State ex rei. Hogan v. Spencer, 190 
So. 506, 139 Fla. 237. 

Kan.—Carolene Products Co. v. Moh- 
ler,' 102 P.2d 1044, 152 Kan. 2. 

N.H.—^Whitney v. Watson, 157 A. 
78, 85 N.H. 238. 

N.Y.—S. H. Cranston, Inc. v. Depart¬ 
ment of Health of Cjty of New 
York, 6 N.Y.S.2d 275, 168 Misc. 
749—People, on Complaint of De¬ 
partment of Health of City of New 
York, V. Grandview Ice Cream & 
Dairy Products, 3 N.Y.S-2d 655, 
167 Misc. 138. 

Tex.—Blain v. Service Mut. Ins. Co. 
of Texas, Civ.App., 159 S^W.2d 538, 
drror ^anted. 
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ry purpose,®® o£ such regulations is the protectiori of 
the public Health. Another purpose of many regula- 
tions of this nature is the protection of the public 
from fraud.®'^ The purpose of the federal statute re- 
lating to food generally is well established;®^ and it 
has been conclusively presumed that a state had a 
like purpose in adopting an act applicable to intra- 
state commerce.®^ While the purpose of a state 
milk control law is to procure, maintain, and safe- 
guard an adequate supply of milk for public con- 
sumption,70 it may have another purpose, namely, 
that of eliminating economic disturbances and un- 


fair practices or methods of competition in the 
milk industry.'^! The various regulations are not 
designed primarily for the protection ^2 or punish- 
ment of dealers, but rather for the protection of 
producers or consumers or both.'^^ 

§ 4. Power to Make Regulations 

a. In general 

b. Power of officer, board, or other 

agency 

a. In General 

Regulations of the milk business or other food regu- 


Wis.—Day-Bergwall Co. v. State, 207 
N.W. 959, 190 Wis. 8. 

26 C.J. P 758 note 43, p 768 note 68. 

nnforcemeiLt of sanitary standards 
or conditions is the purpose of some 
statutes. 

U.S.—Cudahy Packing Co. v. McBride, 
C-C.A.Neb., 92 P.2d 737, certiorari 
denied 58 S.Ct. 526, 303 U.S. 639, 
82 L.Ed. 1099. 

CJal.—Ex parte McNeal, 89 P.2d 1096, 
32 Cal.App.2d 391. 

Protection of stock from deleteri- 
ous food is one of the purposes of 
statute regrulating manufacture and 
«ale of concentrated commercial feed- 
ing stuff.—Bloemer v. Turner, 137 S. 
'W.2d 387, 281 Ky. 832. 
ee, U.S.—U. s. v. Lexington Mill & 
Elevator Co.. Mo., 34 S.Ct. 337, 232 

U. S. 399, 58 L.Ed. 658, L.R.A.1915B 
774. 

€7. U.S.—U. S. V. Lexington Mill & 
Elevator Co., supra—Baltimore 
Butterine Co. v. Talmadge, D.C.Ga., 
32 F.2d 904, affirmed, C.C.A., Tal¬ 
madge V. Baltimore Butterine Co., 
37 P.2d 1014—Royal Baking Pow- 
der Co. v. Emerson, C.C.A.Ark., 270 
F. 429, appeal dismissed 43 S.Ct. 
166, 260 U.S. 752, 67 L.Ed. 496. 
Fla.—Setzer v. Mayo, 9 So.2d 280. 
Kan.—Carolene Products Co. v, Moh- 
ler, 102 P.2d 1044, 152 Kan. 2. | 

Fy.—Bloemer v. Turner, 137 S.W.2d 
387, 281 Ky. 832. 

ISr.T.—-People v. Miller, 8 N.Y.S.2d 
363, 169 Misc. 648. 

Wis.—Day-Bergwall Co. v. State, 207 
N.W. 959, 190 Wis. 8. 

26 C.J. p 759 note 44, p 760 note 56, 
p 761 note 69, p 762 note 79, p 768 
note 68. 

68. U.S.—U. S. V. Ten Cases, More 
or Less, Bred Spred, C.C.A.Iowa, 
49 F.2d 87. 

69. U.S.—Baltimore Butterine Co. v. 
Talmadge, D.C.Ga., 32 P.2d 904, 
affirmed, C.C.A., Talmadge v. Balti¬ 
more Butterine Co., 37 F.2d 1014. 

7a Cal.—Ex parte WDling, 86 P.2d 
663, 12 CaL2d 591, 

Ind.—Milk Control Board. of Indiana 

V. Phend, 9 N.E.2d 121, 104 Ind. 
App. 196. 


M ai n purpose of the milk control 
law is to insure a sufficient supply 
of wholesome milk, which cannot be 
accomplished unless the high cost of 
maintaining sanitary conditions of 
production and standards of purity is 
returned to the producers of milk.— 
Rieck-McJunkin Dairy Co. v. Milk 
Control Commission, 18 A.2d 868, 341 
Pa. 153. 

At lowest cost 

(1) It is said that milk control law 
provision permitting determination of 
minimum Wholesale prices by direc¬ 
tor of agriculture was written in the 
public interest to supply good, pure, 
wholesome milk to the consumer at 
the lowest cost the traffic will per- 
mit—Challenge Cream & But ter 
Ass'n V. Parker, CaLApp., 125 P.2d 
864. 

(2) Previously, however, it was 
said in the same jurisdiction that 
the Milk Control Act is not primari- 1 
ly aimed at what the dealer or con- i 
sumer shall pay, but what the pro- I 
ducer shall receive.—United Milk' 
Producers of Califomia v. Cecil, 118 
P.2d 830, 47 Cal.App.2d 758. 

7L Cal.—Ex- parte Willing, 86 P.2d 
663, 12 Cal.2d 91. 

Wis.—Golden Harvest Dairy Co. v. 
Department of Agriculture and 
Markets of Wisconsin, 286 K.W. 
865, 232 Wis. 240. 

Cntthroat competition 

The Agricultural Marketing Agree- 
ment Act of 1937 and milk marketing 
order issued thereunder were intend- 
ed to achieve fair division of more 
profltable fluid milk market araong 
all producers, thereby eliminating 
disorganizing effects of cutthroat 
competition among producers striv- 
ing for fluid milk market.—Elm 
Spring Farm v. U. S., C.C.A.Mass., 
127 F-2d 920, modifying, D.C., U. S. 
V. Elm Spring Farm, 38 F.Supp. 508. 

Steal purpose of milk control act 
was to regulate the marketing and 
price of milk, not to provide for 
sanitary regulations relative to its 
production or distribution.—Milk 
Control Board v. Pursifull, IndL, 38 K. 
E.2d 246. 


72. N.Y.—^John E. Rosasco Creamer- 
ies V. Cohen, 11 N.E.2d 908. 276 
N.Y. 274, 118 A.L.R. 641, reversing 
292 N.Y.S. 1, 249 App.Div. 228. 

73. N.Y.—People v. Swift & Co., 35 
N.E.2d 652, 286 N.Y. 64, reversing 
25 N.Y.S.2d 512, 261 App.Div. 299. 

74. Tex.—Texas Underwriters v. 
Martinal. Civ.App., 140 S.W.2d 582. 

Industry 

(1) The purpose of the statute re- 
quiring labeling of containers of 
canned citrus fruit and juices to 
Show state in which fruit was grown 
and requiring word "Florida” to be 
embossed upon or stamped into tin 
of containers of citrus fruit or juice 
produced in Florida was to protect 
the citrus industry of the state.— 
Polk Co. V. Glover, D.C.Pla., 22 F. 
Supp. 575, reversed on other grounds 
59 S.Ct. 15, 305 U.S. 5, 83 L.Ed. 6. 

(2) The purpose of the act dealing 
with the grading of milk and cream 
obtained from producers for*commer- 
cial use is to encourage and reward 
the production of the highest quality 
of cream and milk, thereby effecting 
the improvement of one of the state’s 
Principal Industries.—State ex rei. 
Van Winkle v. Farmers Union Co-op. 
Creamery of Sheridan, 84 P.2d 471, 
160 Or. 205. 

75. N.Y.—People v. Swift & Co., 35 
N.E.2d 652, 286 N.Y. 64, reversing 
25 N.Y.S.2d 512, 261 App.Div. 299 
—Catalanello v. Cudahy Packing 
Co., 27 N.Y.S,2d 637. 

7a U.S.—Milk Control Board of 
Pennsylvania v. Eisenberg Farm 
Products, 59 S.Ct. 528, 306 U.S. 346, 
83 L.Ed. 752, reversing 200 A. 854, 
332 Pa. 34, certiorari granted Milk 
Control Board of Commonwealth of 
Pennsylvania v. Eisenberg Farm 
Products, 59 S.Ct 229, 305 U.S. 589, 
83 L.Ed, 372, and rehearing denied 
59 S.Ct 773, 306 U.S. 669, 83 L.Ed. 
1063. 

N.Y.—John E. Rosasco Creameries v. 
Cohen, 11 N.B.2d 908, 276 N.Y. 274, 
118 A.L.It 641, reversing 292 N.Y. 
S. 1, 249 App.Div. 228. 
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lations for permissible purposes wlll be upheld where 
they are within the power of the particular body making 
them, do not violate constitutional provisions, and are not 
arbitrary, capricious, or unreasonabie. 

The business of making and selling bread may be 
regulated.'^'^ Also, the milk business, including the 
production and sale of milk and the manufacture 
and sale of milk products, is aifected with a public 
interest and subject to regulation,^^ in the interest 
of the public health or for the purpose of pre- 
venting deception of the publicRegulations of 
such businesses, as well as other food regulations, 
must, where they are within the power of the par¬ 
ticular body making them, and do not offend con¬ 
stitutional provisions, be upheld unless they are 
arbitrary or capricious and do not bear a reason- 
able relation to the preservation of the public health 
or the protection of the public from imposition.^l 

Puerto Rican statutes prohibiting the adultera- 
tion of milk and coffee are within the power of 
the legislature to enact, and are valid. 


36 C.J.S. 

b. Power of Officer, Board^ or Other Agency 

Within the scope of the power conferred on him or it 
by a valid statute or municipal ordinance, and in the 
manner required by governing law, an officer, board, or 
other agency may make, enact, or issue rulea, regula¬ 
tions, ordinances, or orders concerning food, provided 
they are reasonable and are not inconsistent with con¬ 
stitutional or statutory provisions or, in some cases, 
municipal ordinances. As provided by statute, an order 
of this character must be preceded by notice, hearing,. 
and findings; and it is subject to JudiciaI review. 

When conferred on him or it by a valid state or 
federal statute, or municipal ordinance, as the case 
may be, a board of health, milk control board, sec- 
retary of agriculture, or other officer, board, depart- 
ment, commission, or agency has power to make, 
enact, or adopt rules, regulations, ordinances, or 
orders relating to foods or food products, includ¬ 
ing, among others, those pertaining to the defini^ 
tions, standards, production, manufacture, handling, 
or marketing of such foods or food products.^^ 
In such case a particular order, ordinance, rule, or 
regulation may be valid or invalid accordingly 
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77. U.S.—^Wonder Bakeries Co. v. 
White, D.C.Ohio, 3 P.Supp. 311. 

78. Cal.—Meridian, Limited v. Sippy, 
App., 128 P.2d 884. 

N.J.—Sheffield Farms Co. v. Seaman, 
177 A. 372, 114 N.J.Law 455. 

Wis.—State ex rei. Department of 
Agrriculture and Markets v. Gag- 
non, 296 N.W. 627, 237 Wis. 617. 

78. R-L—First Nat. Stores v. Lew- 
is, 155 A. 534. 61 R.L 448. 

For purpose of securiug- wliolesome 
prodnct and preventiug disease 
Pa.—Simco Sales Service of Pennsyl- 
vania Brackin, 26 A.2d 323. 

80. Pa.—Simco Sales Service of 
Pennsylvania v. Brackin. supra, 

81. N.J.—Sheffield Farms Co. v. Sea¬ 
man, 177 A. 372, 114 N.J.Law 455. 

Pa.—Simco Sales Service of Penn¬ 
sylvania V. Brackin, 26 A.2d 323. 
Z^egltimate articlea of commerce 
Milk and other dairy products are 
legitimate subjects of commerce and 
the right to sell them should not 
be abridged by legislative bodies 
further than reasonably necessary to 
protect and safeguard the public 
health. 

Ky.—Grant v. Leavell, 82 S.W.2d 283, 
269 Ky. 267. 

Tex.—^Prescott v. City of Borger, Civ. 
App., 158 S.W.2d 578, error re- 
fused. 

82. tJ.S.—Martinez v. People of Por¬ 
to Rico, C.C.A.Puerto Rico, 46 F. 
2d 427. 

83. U.S.—Gonzalez v. People of Por¬ 
to Rico, C.C.A.Puerto Rico, 51 P.2d 

6i. 

84. U.S.:—U. S. V. Wrightwood Dairy 
Co., llh, 62 S.CL 623, 315 U.S. 110, 
86 L.E<L 726, reversing, C.C.A., 123 


F.2d 100, certiorari granted 62 S. 
Ct. 362, 314 U.S. 605, 86 L.Ed. 486 
and Wrightwood Dairy Co. v. U. S., 
62 S.Ct. 362, 314 U.S. 605, 86 L.Ed. 
486—U. S. V. Borden Co., 111., 60 
S.Ct. 182, 308 U.S. 188, 84 L.Ed. 
181, reversing, D.C., 28 F.Supp. 177 
■—U. S. V. Rock Royal Co-op., N.Y., 
59 S.Ct 993, 307 U.S. 533, 83 L.Ed. 
1446, modifying, D.C., 26 F.Supp. 
534, and rehearing denied 60 S.Ct. 
66, 308 U.S. 631, 84 L.Ed. 526, Dai- 
rymen’s League Cooperative Ass'n 
V. Rock Royal Co-op., 60 S.Ct. 66, 
308 U.S. 631, 84 L.Ed. 526, and Met¬ 
ropolitan Cooperative Milk Produc- 
ers Bargaining Agency v. Rock 
Royal Co-op., 60 S.Ct 67, 308 U.S. 
631, 84 L.Ed. 526—Quaker Oats Co. 
V. Federal Security Aministrator, 
C.C.A., 129 F.2d 76—Roloff v. Per- 
due, D.C.Iowa, 33 P.Supp. 513. 

Ala.—Taylor v. State ex rei. Alabama 
State Milk Control Board, 186 So. 
463, 237 Ala. 178. 

Ark,—Belzung v- State, 36 S.W.2d 
397, 183 Ark. 472. 

Cal.—United Milk Producers of Cali- 
fornia v. Cecil, 118 P.2d 830, 47 
Cal.App.2d 758. 

Fla.—Milk Commission v. Dade Coun- 
ty Dairies, 200 So. 83, 145 Fla, 
579. 

Kan.—State v. Reynolds, 107 P.2d 728, 
152 Kan. 762. 

Mass.—Commonwealth v. Johnson 
Wholesale Perfume Co., 24 N.E.2d 
8, 304 Mass. 452. 

N.T.—Stracquadanio v. Department 
of Health of City of New York, 32 
N.E.2d 806, 285 N.Y. 93, afflrming 
20 N.Y.S.2d 965, 259 App.Div. 994, 
affirming 20 N.Y.S.2d 964, appeal 
denied 21 N.Y.S.2d 611, 259 App. 
Div. 1073—New York State Guern- 
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sey Breeders Co-op. v. Noyes, 30 
N.E.2d 471, 284 N.Y. 197, modify¬ 
ing 22 N.Y.S.2d 132, 260 App.Div. 
240, and followed in 32 N.E.2d 823, 
285 N.Y. 523, modifying 21 N.y.S. 
2d 347, 260 App.Div. 139, appeal 
granted 22 N.Y.S.2d 633, 260 App... 
Div. 841. 

Vt—State V. Auclair, 4 A.2d 107, IIO' 
Vt 147. 

26 C.J. p 758 note 43 [aj (1). 

Power is quasi-legislative 
U.S.—Twin City Milk Producers 
Ass’n V. McNutt, C.C.A., 122 F.2d 
564. 

85. U.S.—^Nebbia v. People of State 
of New York, 54 S.Ct. 505, 291 U. 
S. 502, 78 L.Ed. 940, 89 A.L.R. 1469, 
affirming People v. Nebbia, 186 N. 
E. 694. 262 N.Y. 259—Green Val- 
ley Creamery v. U. S., C.C.A.Mass.,. 
108 F.2d 342, affirming, D.C., U.S. 
V. H. P. Hood & Sons, 26 F.Supp. 
672—U. S. V. David Buttrick Co., 
D.C.Mass., 28 F.Supp. 878. 

Mass.—Commonwealth v. E. E. Wil^ 
son Co., 135 N.E. 376, 241 Mass.. 
406. 

N.Y.—Mulier Dairies v. Baldwin, 274 
N.Y.S. 975, 242 App.Div. 296—Vil- 
lage of Herkimer v. Potter, 207 
N.Y.S. 35, 123 Misc. 57—Moli v. 
City of Lockport, 194 N.Y.S. 250, . 
118 Misc. 573. 

26 C.J. p 758 note 43 [al (3). 

86. U.S.—Quaker Oats Co. v. Feder¬ 
al Security Administrator, C.C.A., 
129 F-2d 76—Miller v. Williams, D. 
C.Md., 12 F.Supp. 236—Morgan v. 
Nolan, D.C.Ind., 3 F.Supp. 143, af- 
firmed, C.C.A., 69 F.2d 471. 

KAn.—State v. Reynolds, 107 P.2d . 
728, 152 Kan. 762. 

N-H.—^Whitney v. Watson, 157 A. 78,. 
86 N.H. 238. 
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as it is or is not within the power cCHiferred,®'^ j consistent with constitutional provisions*® and is 
is reasonable or unreasonable,^* is consistent or in- | 


Wash.—Tacoma Bread Co. v. Man- 
kertz, 57 P.2d 1056, 186 Wash. 302. 

S7. U-S.—^U. S. V. Rcvck Royal Co-op., 
59 S.Ct. 993, 307 U.S. 533, 83 L..Ed. 
1446, modifying, D.C., 26 P.Supp. 
534, and rehearing denied 60 S.Ct. 
66, 308 U.S. 631, 84 L.Ed. 526, Dai- 
rymen’s League Cooperative Ass’n 
V. Rock Royal Co-op., 60 S.Ct. 66, 
308 U.S. 631, 84 L.Ed. 526, and Met¬ 
ropolitan Cooperative Milk Produc- 
ers Bargaining Agency v. Rock 
Royal Co-op., 60 S.Ct. 67, 308 U.S. 
631, 84 L.Ed. 526~-A. E. Staley 

Mfg. Co. V. Secretary of Agricul- 
ture, C.C.A., 120 F.2d 258—Green 
Valley Creamery v. U. S., C.C.A. 
Mass., 108 P.2<1 342, affirming, D.C., 

U. S. V. H. P. Hood & Sons, 26 F. 
Supp. 672—U. S. V. David Buttrick 
Co., D.C.Mass., 28 F.Supp. 878—U. 
S. V. Seven Oaks Dairy Co., D.C. 
Mass., 10 F.Supp. 995— W. B. Wood 
Mfg. Co. v. U. S., C,C.A.I11., 286 
F. 84. 

Ala.—Thompson v. Alabama State 
Milk Control Board, 1 So.2d 381, 
241 Ala. 100. 

Ark.—Belzung v. State, 36 S.W.2d 
397, 183 Ark. 472. 

Ind.—^Wallace v. Feehan, 190 N.K 
438, 206 Ind. 422. 

Ky.—Bloemer v. Turner, 137 S.W.2d 
387, 281 Ky. 832. 

"N.J.—Supplee-Wills-Jones Milk Co. v. 
Duryee, 181 A. 908, 116 N.J.Law 
75. 

2^.Y .—^New York State Guernsey 
Breeders' Co-op. v. Noyes, 21 N.Y.S. 
2d 347, 260 App.Div. 139, appeal 
granted 22 N.Y.S.2d 633, 260 App. 
Div. 841, and modified on other 
grounds 32 N.E.2d 823, 285 N.Y. 
523, fo-llowing 30 N.E.2d 471, 284 
N.Y. 197, modifying 22 N.Y.S.2d 
132, 260 App.Div. 240—People v. 

Linden Farms Milk & Cream Co., 
280 N.Y.S. 144, 244 App.Div. 830 
—Grandview Dairy v. Baldwin, 269 
N.Y.S. 116, 239 App.Div. 640—S. H. 
Cranston, Inc., v. Department of 
Health of City of New York, 6 N.Y. 
S.2d 275, 168 Misc. 749—Royce v. 
Rosasco, 287 N.Y.S. 692, 159 Misc. 
236—Village of Herkimer v. Potter, 
207 N.Y.S. 35, 123 Misc. 57—Moli 

V. City of Lockport, 194 N.Y.S. 
250, 118 Misc. 573. 

;Pa.—Penn Dairies v. Milk Control 
Commission, 26 A.2d 431—Green v. 
Milk Control Commission, 16 A.2d 
9, 340 Pa. 1, followed in Harris- 
burg Dairies v. Milk Control Com¬ 
mission, 16 A.2d 12, and certiorari 
denied Milk Control Commission 
of Pennsylvania v. Green, 61 S.Ct. 
826, 312 U.S. 708, 85 L.Ed. 1140. 
YYash.—Tacoma Bread Co. v. Man- 
kertz, 57 P.2d 1G56, 186 Wash. 302. 


Wis.—State v. Dairy Distributors, 258 

N.W. 386, 217 Wis. 167. 

26 C.J. p 758 note 43 [a] (2), (4). 
l^ack of iznplied power 

Director of Agriculture is a Pub¬ 
lic official and as such, under the 
milk control law, has i>owers with 
reference to fixing milk prices ex- 
pressly enumerated by the statute, 
and implied powers necessary to the 
exercise of the powers expressly 
granted; but, where his order fixing j 
different prices for milk sold in glass 
containers and milk sold in fiber con- 
tainers was not necessary to the ex¬ 
ercise by him of the express powers 
given him in the milk control law, 
power to make such order was not 
implied.—Challenge Cream & Butter 
Ass’n V. Parker, CaLApp., 125 P.2d 
864. 

Fromotion of honesty and fair deal- 
ing in tnterest of consumers 

Under the statute authorizing the 
federal security administrator to pro¬ 
mulgate regulations fixing definitions 
and standards of identity of food 
whenever in his judgment such ac- 
tion will promote honesty and fair 
dealing in the interest of consumers, 
administratores action in the inter¬ 
est of consumers is expressly lim- 
ited to the promotion of honesty 
and fair dealings in their behalf. 
The words “honesty and fair deal¬ 
ing” were used in the statute in 
their ordinary sense and did not in¬ 
dicate an intent to promote the con¬ 
sumers' health or authorize action 
merely to avoid confusion on the part 
of consumer or to educate the public 
as to dietary requirements.—Quaker 
Oats Co. V. Federal Security Admin¬ 
istrator, C.C.A., 129 F.2d 76. 

Jnrisdiction as betweeu different 
agencies 

(1) In Kansas, the statutes dealing 
speciflcally with milk and other dairy 
Products confer on the state board 
of agriculture the exclusive juris- 
diction to promulgate rules and reg¬ 
ulations in matters dealt with by 
s-uch statutes. Under provisions of 
I the Food and Drugs Act relating to 
foods and drugs generally, and deal¬ 
ing with the subjects of adulteration 
and misbranding, and in absence of 
comparable or corresponding provi¬ 
sions in the milk acts, the state 
board of health, which is charged 
with duty of enforcing provisions rel¬ 
ative to adulteration and misbrand- 
ingi may promulgate reasonable rules 
and regulations thereunder applicable 
to milk and other dairy Products, re- 
lating enly to the ingredients, the 
constituent elements, and the char¬ 
acter or nature of such products in 
order to safeguard public health or 
to prevent deception, but such regu¬ 
lations may not otherwise relate to 

1047 


sale or to production, manufacture 
and handling of such products, or to 
other matters subject to exclusive 
regulation by state board of agricul¬ 
ture.—State V. Reynolds, 107 P.2d 
728. 152 Kan. 762. 

(2) In New York, except for the 
items mentioned in Agriculture and 
Markets Law art 4-a, the inspection 
and supervision of sanitary measures 
as to milk and milk products con- 
sumed are controlled by the depart- 
ment of health,—Aerated Products 
Co. of Buffalo V. Godfrey, 35 N.Y.S. 
2d 124, 263 App.Div. 685. 

88n U.S.—Quaker Oats Co. v. Federal 
Security Administrator, C.C.A., 129 
F.2d 76—U. S- V. Wrightwood Dairy 
Co., C.C.A.I1L, 127 F.2d 907—Twin 
City Milk Producens Ass’n v. Mc- 
Nutt, C.C.A, 122 P.2d 564—A E. 
Staley Mfg. Co. v, Secretary of 
Agriculture, C.C.A, 120 F.2d 258— 
Morgan v. Nolan, D.C.Ind., 3 F. 
Supp. 143, affirmed, C.C.A, Nolan v. 
Morgan. 69 F.2d 471. 

Ala.—Thompson v. Alabama State 
Milk Control Board, 1 So.2d 381. 
241 Ala. 100. 

Ark.—Belzung v. State, 36 S.W.2d 
397, 183 Ark. 472. 

Fla.—Milk Commission v. Dade Coun- 
ty Dairies, 200 So. 83. 145 Fla. 579. 
Idaho.—Marshall v. Department of 
Agriculture of Idaho, 258 P. 171, 
44 Idaho 440. 

Ind.—^Wallace v. Feehan, 190 N.El 
438, 206 Ind. 422. 

Mass.—Brielman v. Monroe, 17 N.E. 

2d 187, 301 Mass. 407. 

N.Y.—^Village of Herkimer v. Potter, 
207 N.Y.S. 35, 123 Misc. 57—Moli 
V. City of Lockport, 194 N.Y.S. 250, 
118 Misc. 573—Stracquadanlo v. 
Department of Health of City of 
New York, 20 N.Y.S.2d 964, af¬ 
firmed 20 N.Y.S.2d 965, 259 App. 
Div. 994, appeal denied 21 N.Y.S.2d 
611, 259 App.Div, 1073, affirmed 32 
N.E2d 806, 285 N.Y. 93. 

Pa.—Simco Sales Service of Rennsyl- 
vania v. Brackin, 26 A.2d 323—Col- 
teryahn Sanitary Dairy v. Milk 
Control Commission, 45 Dauph.Co. 
191. 

FxesTiiuptioii arises that milk con¬ 
trol board’s order fixing prices is 
reasonable and valid exercise of the 
authority conferred by statute, and 
burden of establishing contrary is on 
him who asserts it.—State Board of 
Milk Control v. Newark Milk Co., 179 
A 116, 118 N.J.Eq. 504. 

Orders held not axbltrary 
N.Y.—Crowley’s Milk Co. v. Ten 
Eyck, 283 N.Y.S. 166, 246 App.Div. 
654, affirmed 1 N,E.2d 119, 270 N. 
Y. 328—Baldwin v. Dellwood Dairy 
Co., 270 N.Y.S. 418, 150 Misc. 762. 
89. U.S.—U. S. V. H. P. Hood & Sons, 

D.C.Mass., 26 F.Supp. 672, certio- 
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consistent or inconsistent with statutory provi- 
sions®^ or regulatory provisions enacted or adopted 
by a superior regulatory body,®^ and is or is not 
made or issued by a proper and regular exercise 
of the power conferred.^^ A regulation made un¬ 
der authority granted by an unconstitutional stat¬ 
ute is itself unconstitutional and void.®^ 


From a procedural standpointj it is ordinarily 
necessary and sufficient that, before the issuance 
of an order, the steps and proceedings required by 
statute be taken.^^ This is true as to compliance 
with statutory provisions relating to the initiation 

of the proceedings,95 notice,^^ hearing,97 and stat- 


rari granted H. P. Hood & Sons v. 
U. S., 59 S.Ct. 647, 306 U.S. 627, 
83 L.Ed. 1031, Whiting Milk Co. v. 
U. S., 59 S.Ct. 647, 306 U.S. 627, 
83 L.Ed. 1031, and Brannon v. U. 
S., 59 S.Ct. 791, 306 U.S. 629. 83 
L.Ed. 1032, and affirmed H. P. 
Hood & Sons v. U. S., 59 S.Ct. 1019, 
307 U.S. 588, 83 L.Ed. 1478. 

Ga.—^Wright v. Richmond County De¬ 
partment of Health, 186 S.E. 815, 
182 Ga. 651. 

Ind.—Milk Control Board v. Crescent 
Creamery, 14 N.E.2d 588, 214 Ind. 
240, mandate modified on other 
grounds 15 N.E.2d 80, 214 Ind. 240, 
appeal dismissed Crescent Cream¬ 
ery V. Milk Control Board of State 
of Indiana, 59 S.Ct. 87, 305 U.S. 
559, 83 L.Ed. 352, rehearing denied 
59 S.Ct. 143, 305 U.S. 671, 83 L.Ed. 
435. 

Mass.—Commonwealth v. E. E. Wil- 
son Co., 135 N.E. 376, 241 Mass. 
406. 

90. U.S.—Morgan v. Nolan, D.C.Ind., 
3 F.Supp. 143, affirmed, C.C.A., 69 
P.2d 471. 

Ark.—Belzung v. State, 36 S.W.2d 
397, 183 Ark. 472. 

Mass.—Commonwealth v. Johnson 
Wholesale Perfume Co., 24 N.E.2d 
8, 304 Mass. 452. 

H.Y.—^Village of Herkimer v. Potter, 
207 N.Y.S. 35, 123 Misc. 57. 

Order shotild not violate statutory 
purpose 

Cal.—Challeng:e Cream & Butter 
Ass*n V. Parker, App., 125 P.2d 864. 

91. IxLoonslstency hetween. regula- 
tlons hy manager of health and. or- 
dinance 

Colo.—City and County of Denver v. 

Gibson, 24 P.2d 751, 93 Colo. 122. 
I^ack of condiet between mles of 
district and state health board 
Ark-—Belzung v. State, 36 S.W.2d 
397, 183 Ark. 472. 

92. U.S.—U. S. V. Andrews, D.C. 
Mass., 26 F.Supp. 123. 

Mass.:—Commonwealth v. E. E. Wil- 
son Co., 135 N.E. 376, 241 Mass. 406. 
N.Y.—Moli V. City of Lockport, 194 
N.T.S. 250, 118 Misc. 57-3. 

93. La.—State v. Maitrejean, 192 So. 
361, 193 La. 824. 

94. U.S.—H. P. Hood & Sons v. U. 
SI, Mass., 59 S.Ct 1019, 307 U.S. 
588, 83 L.Ed. 1478, affirming, D.C., 
U. S. y. H P. Hood & Sons, 26 P. 
Suppi 672, certiorari granted H. P. 
Hood & Sons v. U. S., 59 S.Ct 647, 
306 U^ 627» 83 L,Ed. 1031, Whit- 


ing Milk Co. v. U. S., 59 S.Ct 647, 
306 U.S. 627, 83 L.Ed. 10-31, and 
Brannon v. U. S., 59 S.Ct 791, 306 
U.S. 629, 83 L.Ed. 1032—U. S. v. 
Wrightwood Dairy Co., C.C.A.I11., 
127 F.2d 907. 

Fla.—Milk Commission v. Dade 
County Dairies, 200 So. 83, 145 Fla. 
579. 

Validity of statute and provisions 
of order mnst be assnmed while con- 
sidering the manner of the adoption 
of the order.—U. S. v. Rock Royal 
Co-op., N.Y., 59 S.Ct 993, 307 U.S. 
533, 83 L.Ed. 1446, modifying, D.C., 
26 F.Supp. 534 and rehearing denied 
60 S.Ct 66, 308 U.S. 631, 84 L.Ed. 
526, Dairymen's League Cooperative 
Ass’n V. Rock Royal Oo-op., 60 S.Ct 
66, '308 U.S. 631, 84 L.Ed. 526, and 
Metropolitan Cooperative Milk Pro- 
ducers Bargaining Agency v. Rock 
Royal Co-op., 60 S.Ct 67, 308 U.S. 
631, 84 L.Ed. 526. 

Nisi order need not be issued.— 
Harrisburg Dairies v. Milk Control 
Commission of Commonwealth of 
Pennsylvania, 49 Dauph.Co., Pa., 413. 

95. Cal.—Ray v. Parker, 101 P.2d 
665, 15 Cal.2d 275. 

Fla.—Milk Commission v. Dade 

County Dairies, 200 So. 83, 145 
Fla. 579. 

Fetition not fatally defective 

Petition on which commissioner of 
agriculture and markets based order 
providing for minimum milk prices 
and equalization was not so defective 
as to invalidate commissioner’s or¬ 
der, where party seeking to review 
order was in no way surprised or 
misled by failure to make petition 
more specific as to facts, and there 
was a complete hearing on all mat- 
ters essentially involved in the order, 
—New York State Guernsey Breed- 
ers’ Co-op. v. Noyes, 21 ISr.Y.S.2d 347, 
260 App.Div. 139, appeal granted 22 
N.Y.S.2d 633, 260 App.Div. 841, modi¬ 
fied on other grounds 32 N.E.2d 823, 
2.85 N.Y. 523, following 30 N.E.2d 
471, 284 N.Y. 197, modifying 22 N.Y. 
S.2d 132, 260 App.Div. 240. 

U.S.—U. S. V. Wrightwood Dairy 
Co., C.C.A.I1L, 127 P.2d 907. 

Mich.—Johnson v. Michigan Milk 
Marketing Board, 295 N.W. 346, 
295 Mich. 644. 

N.Y.—Royce v. Rosasoo, 287 N.T.S. 
692, 159 Misc. 236—^Baldwin v. 

Dellwood Dairy Co^, 270 N.T.S. 418, 
150 Misc. 762., , , 
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One notice and hearing- 

Under a particular milk control 
statute, notice and public hearing 
may he necessary before a milk con¬ 
trol area is established by the milk 
commission, but not, after +'he estab- 
lishment of such area, before the pro- 
mulgation of rules and regulations. 
—Milk Commission v. Dade County 
Dairies, 200 So. 83, 145 Fla 579. 
97. U.S.—U. S. V. Wrightwood Dairy 

Co., C.C.A.I11., 127 F.2d 907. 

N.Y.—Royce v. Rosasco, 287 N.T.S. 

692, 159 Misc. 236. 

Pa—Colteryahn Sanitary Dairy v. 

Milk Control Commission of Penn¬ 
sylvania, 1 A-2d 77'5, 332 Pa 15,. 

122 A.LR. 1049. 

PresTimption exists that milk con¬ 
trol board prior to fixing prices made 
investigation and took proofs in ab- 
sence of contrary showing.—Supplee- 
Wills-Jones Milk Co. v. Duryee, 181 
A. 908, 116 N.J.Law 75. 

Dne process 

Where only a limited judicial re¬ 
view is authorized by statute, there 
must be such a fair hearing before 
the board as to satisfy the require- 
ment of due process of law.—John¬ 
son v. Michigan Milk Marketing 
Board, 295 N.W. 346, 295 Mich. 644. 
Hearing before predecessor 

Where authority under federal 
Food, Drug and Cosmetic Act te 
promulgate regulations for food was 
transferred from secretary of agri¬ 
culture to federal security adminis¬ 
trator during course of a hearing on 
a regulation, administrator could 
promulgate a regulation on the basis 
of the hearing had and evidence ad- 
duced while food and drugs admin- 
istration was under supervision of 
the secretary of agriculture; and 
fact that only six days intervened 
between transfer of the duties to ad¬ 
ministrator and his promulgation of 
the regulation would not authorize 
declaring order invalid on ground 
that administrator did not read the 
record before issuance of his order, 
especially where order contained an 
affirmative recitation of official reg- 
ularity.—Twin City Milk Producers 
Ass’n V.- McNutt, C.C.A., 122 F.2d 
564. 

Gonslderatiou and record of e-vldence 
and investigation. 

(1) Under some milk control acts, 
the milk control board or commis¬ 
sion may, in fixing minimum prices, 
consider not only the facts present- 
ed at a jmblic hearing, but also those 
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utory provisions relating- to the findings,^® state- disapproval of the proposed order."^ However, 
ment in writing of the reasons for the order,^^ where an order has been expressly ratified and 


and the holding of a referendum on 

otherwise before it, such as those 
disclosed by its own investigation or 
an investigration by a legislative 
committee. 

U.S.—Highland Parms Dairy v. Ag- 
new, D.C.Va., 16 P.Supp. 575, af- 
firmed 57 S.Ct. 549, 300 U.S. «08, 
81 L-Ed. 835. 

N.T.—Baldwin v. Dellwood Dairy 
€o„ 270 N.Y.S. 418, 150 Misc. 762. 

(2) In determining prices, the 
board must ground those prices on 
investigation and proofs.—Supplee- 
Wills-Jones Milk Co. v. Duryee, 181 
A. 908, 116 N.J.Law 75. 

(3) The mandate for a public hear- 
ing and notice thereof imports an 
obligation to consider whatever tes- 
timony is given.—New York State 
Guernsey Breeders Co-op. v. Noyes, 
30 N.E.2d 471, 284 N.Y. 197, modify- 
ing 22 N.Y.S.2d 132, 260 App.Div. 240, 
followed in 32 N.E.2d 823, 285 N.Y. 
523, modifying 21 N.Y.S.‘2d 347, 260 
App.Div. 139, appeal granted 22 N.Y. 
S.2d 633, 260 App.Div. 841. 

(4) The general intent and purpose 
■of a milk control act is that in the 
promulgation, revision, or change of 
official orders fixing prices, a definite 
record shall be made of ali evidence 
produced before milk control com- 
mission, and of all matters on which 
it bases its order.—Colteryahn Sani- 
tary Dairy v. Milk Control Commis- 
sion of Pennsylvania, 1 A.2d 775, 
332 Pa. 15, 122 A.D.R. 1049. 

(5) An order of the secretary of 
agriculture was not in accordance 
with the law, where it was impos- 
sible to teli from the record wheth- 
er the secretary weighed the evi¬ 
dence and cast it aside in the exer- 
cise of his administrative discretion, 
or whether the evidence was consid¬ 
er ed at all.—A. E. Staley Mfg. Co. v. 
Secretary of Agriculture, C.C.A., 120 
F.2d 258. 

98. U.S.—A. E. Staley Mfg. Co. v. 

Secretary of Agriculture, supra. 

N.Y.—New York State Guernsey 
Breeders^ Co-op. v. Noyes, 21 N.Y. 
S.2d 347, 260 App.Div. 139, appeal 
grranted 22 N.T.S.2d 633, 260 App. 
Div. 841, madified on other grounds 
32 N.R2d 823, 285 N.Y. 523, fol- 
lowing 30 N.E.2d 471, 284 N-Y. 197, 
modifying 22 N.Y.S.2d 132, 260 

App.Div. 240. 

Pa.—Harrisburg Dairies v. Milk Con¬ 
trol Commis sion of Commonwealth 
of Pennsylvania, 49 Dauph.Co. 413. 
Tt.—In re Swanton Market Area, 23 
A.2d 536, 112 Vt 285. 

Wis.—State v. Dairy Distributors, 
258 N.W. 386, 217 Wis. 167. 
l>etermhiatioii of issties of fact 
In order that the basis for the de- 


the approval or | confirmed by a 

termination may be definite and cer- 
tain, and in order that the deter- 
mination may be reviewed, a duty is 
imposed on the determining body or 
oflicer to set forth the factual 
grounds of the decision, particularly 
where the relief sought is denied; 
and, in a particular case, the find- 
ings, although satisfying generally 
the statutory prerequisites to the is- 
suance of the order, may be deemed 
inadequate to determine an issue of 
fact raised by the showing at the 
hearing.—^New York State Guernsey 
Breeders Oo-op. v. Noyes, 20 N,E.2d 
471, 284 N.Y. 197, modifying 22 N.Y. 
S.2d 132, 260 App.Div. 240, followed 
in 32 N.E.2d 823, 285 N.Y. 523. mod¬ 
ifying 21 N.Y.S.2d 347, 260 App.Div. 
139, appeal granted 22 N.Y.S.2d 633, 
260 App.Div. 841. 

Znitial finding 

Power of milk control board to fix 
prices of milk did not depend on ini- 
tial finding by board that it ought to 
do so, where statute expressed pol- 
icy and board’s powers, one of which 
was to fix prices.—Supplee-Wills- 
Jones Milk Co. v. Duryee, 181 A. 908, 
116 N.J.Law 75. 

OxL amezidmexLt 

(1) It is not necessary, on amend- 
ing an order, to repeat findings pre- 
viously made, or to make new find¬ 
ings, in respect of matters as to 
which the amendment makes no 
change.—H. P. Hood & Sons v. U. S., 
Mass., 59 S.Ct. 1019, 307 U.S. 588, 
83 Lf.Ed. 1478, affirming, D.C., U. S. 
v. H. P. Hood & Sons, 26 P.Supp. 
672, certiorari granted H. P. Hood & 
Sons V. U. S., 59 S.Ct 647, 206 U.S. 

' 627, 83 L Ed. 1031, Whiting Milk Co. 
V. U. S., 59 S.Ct 647, 306 U.S. 637, 
83 L.Ed. 1031 and Brannon v. U. S., 
59 S.Ct 791, 306 U.S. 629, 83 ‘L.Ed. 
1032. 

(2) A finding made on amendment 
may cure a prior omission.—^H. P. 
Hood & Sons v. U. S., Mass., 59 S.Ct. 
1019, 307 U.S. 588, 83 D.Bd. 1478, af¬ 
firming, D.C., U. S. V. H. P. Hood «& 
Sons, 26 F.Supp. 672, certiorari 
granted H. P. Hood & Sons v. U. S., 
59 S.Ct 647, 306 U.S. 627, 83 LuEd. i 
1031, Whiting Milk Co. v. U. S., 59 : 
S.Ct 647, 306 U.S. 627, 83 REd. 1031, I 
and Brannon v, U. S., 59 S.Ct 791, 
806 U.S. 629, 83 L.Bd. 1032J. 

99. Pa.—Harrisburg Dairies v. Milk 
Control Commission of Common¬ 
wealth of Pennsylvania, 49 Dauph. 
Co. 413. 

1. N.Y,—^New York State Guernsey 
Breeders' Co-opw v. Noyesv 21 N.T. 
S.2d 347, 260 App.Div. 139, appeal 
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subsequently enacted statute, it is 

granted 22 N.T.S.2d 633, 260 App. 
Div. 841, modified on other grounds 
32 N.E 2d 823, 285 N.Y. 523, fol- 
lowing 30 N.E.2d 471, 284 N.Y. 197, 
modifying 22 N.Y.S.2d 132, 260 

App.Div. 240. 

Statute held followed 
U.S.—H. P. Hood & Sons v. U. S., 
Mass., 59 S.Ct 1019, 307 U.S. 588, 
83 L.Ed. 1478, affirming, D.O., U. 
S. V. H. P. Hood & Sons, 2 6 P. 
Supp- 672, certiorari granted H. P. 
Hood & Sons v. U. S., 59 S.Ct 647, 
307 U.S. 627, 83 HEd. 1031, Whit¬ 
ing Milk Co. V. U. S.. 59 S.Ct 647, 
307 U.S. 627, 83 L Ed. 1031, and 
Brannon v. U. S., 59 S.Ct 791, 306 
U.S. 629, 83 L.Ed. 1032—U. S. v. 
Wrightwood Dairy Co., C.C.A.I11., 
127 F.2d 907. 

Extraneons matters 

(1) Where milk marketing order 
issued by secretary of agriculture 
was submitted to milk producers for 
approval after hearings specified in 
statute, and full text of order with 
explanatory pamphlets was mailed to 
each prospective voter, erroneous 
statements in pamphlets could not 
be permitted to render submission 
futile and require an equity court to 
refuse to enforce order.—U. S. v. 
Rock Royal Co-op., N.Y., 59 S.Ct 993, 
307 U.S. 533, 83 L.Ed. 1446, modify¬ 
ing, D.C., 26 F.Supp. 534, and rehear- 
ing denied 60 S.Ct 65, 308 U.S. 531, 
84 'L.Ed. 526, Dairymen's League Co¬ 
operative Ass'n V. Rock Royal Co-op., 
60 S.Ct 6$, 308 U.S. 631. 84 L.Ed. 
526 and Metropolitan Cooperative 
Milk Producers Bargaining Agency v. 
Rock Royal Co-op., 60 S.Ct 57, 308 
U.S. 631, 84 L.E<L 526. 

(2) Also, if ulterior motives of 
corporate aggrandizement stimulated 
activities of associations of milk pro¬ 
ducers having a vital interest in es- 
tablishment of an efficient marketing 
System in exercising coercion on 
handlers to agree to marketing or¬ 
der, their efforts were not thereby 
rendered unlawful and did not re¬ 
quire an equity court to refuse to 
enforce order.—^U. S. v. Rock Royal 
Co-op., supra. 

(3) Where secretary of agriculture 
declared that three fourths of milk 
producers affected by marketing or¬ 
der issued by him approved its 
terms, and litigants chaUemging va- 
lidity of order did not deny that 
three fourths of voters voted for in- 
stitution of order, the courts cx)uld 
not go behind secretary^s conclusion 
to inquire into influenoes which 
caused producers to favor order.— 
U. S. V. Ro<^ Royal Co-op., supra. 
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unnecessary to pass on its alleged invalidity be- 
cause of failure to comply with statutory provi- 
sions regarding notice, hearing and findings,^ A 
regnlation must be promulgated, even though no 
specific method for doing so is prescribod by stat¬ 
ute.^ 


Such judicial review o£ an order as is autborized 
by statute may be had ^ by a person adversely af- 
fected;^ but a particular issue or contention cannot 
properly be raised or made in court by a person 
without the requisite interest or injury.^ A dis- 


2, U.S.—U. S. V. H. R Hood & 

Sons, D.C.Mass., 26 F.Supp. 672, 
certiorari granted H. P. Hood & 
Sons V. U. S., 59 S.Ct 647, 306 U. 
S. 627, 83 L.Ed. 1031, Whiting 

Milk Co. V. H S., 59 S.Ct 647, 306 
U.S. 627, 83 L.Ed. 1031 and Bran- 
non V. U. S., 59 S.Ct 791, 306 U. 
S. 629, 83 E.Ed. 1932, affirmed H. 
R Hood & Sons v. U. S., 59 S.Ct 
1019, 307 U.S. -58.8, S3 L.Ed. 1478. 

3, Pa.—Commonwealth v. Paschali, 
53 Dauph.Co. 135. 

4, Ind.—Milk Control Board v. Cres¬ 
cent Creamery, 14 N‘.E.2d 588, 214 
Ind. 240, mandate modified on oth- 
er grounds 15 N.E.2d 80, 214 Ind. 
240, appeal dismissed Crescent 
Creamery v. Milk Control Board of 
State of Indiana, 59 S.Ct. 87, 305 
U.S. 559, 83 L.Ed. 352, rehearing 
denied 59 S.Ct 143, 305 U.S. 671, 
83 L.Ed. 435. 

Mich.—Johnson v. Michigan Milk 
Marketing Board, 295 :Nr.W. 346, 
295 Mich. 644. 

N.Y.—Dairy Sealed v. Ten Eyck, 289 
N.T.S. 85, 248 App.Div. 352, fol- 
lowed in Sunshine Parms v. Ten 
Eyck, 289 N.Y.S. 89, 248 App.Div. 
814, and Sheehy v. Ten Eyck, 289 
N.Y.S. 89, 248 App.Div. 814, and 
reversing Dairy Sealed v. Ten 
Eyck, 2-88 N.Y.S. 641, 159 Misc. 
716. 

Pa.—Nelson v. Pennsylvania Milk 
Control Commission, 37 Pa.Dist & 
Co. 56, 55 Montg.Co. 94. 

Beg.nesting commissioii to revise 
its flndings, is uot neoessary prelim- 
lv.ary to an appeal, but is only per- 
missive procedure.—Colteryahn San- 
itary Dairy v. Milk Control Commis¬ 
sion of Pennsylvania, 1 A.2d 775, 332 
Pa. 15, 122 AL.R. 1049. 

Supersedeas 

(1) Under statute declaring that 
no appeal from an order of the milk 
control commission shall be permit- 
ted to act as a supersedeas except on 
special order, the special order re- 
quired is one which will preserve 
the status quo peuding the adjudica- 
tion of the appeal.—Colteryahn San- 
itary Dairy v. Milk Control Commis¬ 
sion of Pennsylvania, supra. 

(2) Where a supersedeas is prop¬ 
erly granted, and a dealer does not 
see fit to file a bond, dealer will be 
required to pay price fixed by com- 
mission until he does file a bond, or 
until matter is adjudicated, and 
when bond is fiJed producer selling 
to that dealer comes under provi- 
sions of act relating tq such bonds» 


since bond given by each dealer pur- 
suant to supersedeas runs only to 
producers who sell to him, and it 
does not inure to the benefit of all of 
the producers in the given milk area 
—Colteryahn Sanitary Dairy v. Milk 
Control Commission of Pennsylvania, 
supra. 

Becord 

Where major portion of hearings 
which resulted in order establishing 
definitions and standards of identity 
of farina and enriched farina was 
devoted to flour and most of the find- 
ings pertained to flour, on a review 
of such order, evidence and findings 
pertaining to flour were properly in- 
cluded in the record, since there is 
such a close relationship between 
some grades of flour and farina that 
it would be impractical to consider 
the evidence and findings concerning 
one without giving consideration to 
the other.—Quaker Oats Co. v. Ped- 
eral Security Administrator, C.C.A, 
129 F.2d 76. 

Pleadin^s 

(1) All that is required in an ap¬ 
peal petition is a brief statement of 
the action complained of, the objec- 
tions thereto, and sufiicient facts to 
make out a prima facie case.—Har- 
risburg Dairies v. Milk Control Com¬ 
mission of Commonwealth of Penn¬ 
sylvania, 49 Dauph.Co., Pa, 413. 

(2) However, the failure of appel- 
lants to state facts in support of 
their objectians, sufficient to consti¬ 
tute a prima facie case as required 
by statute, is fatal to proceedings.— 
Colteryahn Sanitary Dairy v. Milk 
Control Commission of Pennsylvania, 
1 A.2d 775, 332 Pa. 15, 122 A.L.R. 
1049. 

(3) It seems that no penalty is 
provided for the failure of the milk 
control commission to file an answer 
to an appeal petition before the re- 
turn day, as required by Milk Con¬ 
trol Law of April 28, 1937, § 904, P. 
L. p 417, 31 RS. § 700j—904, and 
certainly an appellant cannot con- 
tend in a supplemental brief, after 
the appeal has been argued, that all 
the facts in the appeal petition must 
be taken as admitted because the 
commissiones answer, although filed 
before argument, was not filed until 
after the return day.—Sando v. 
Pennsylvania Milk Control Commis¬ 
sion, 41 PaDist. & Co. 391. 

Evidence 

(1) On appeals from orders of the 
milk control commission, the burden 
of proof is on appellante»—Colter- 
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yahn Sanitary Dairy v. Milk Control 
Commission of Pennsylvania, 1 A2d 
775, 332 Pa. 15, 122 A.L.R. 1049. 

(2) Although the legislature has 
conferred on the court the right to- 
hear evidence on appeal, the evidence 
produced in court should be conflned 
to that which was not available to 
present to the commission and could: 
only be procured after promulgatiort 
of the order appealed from.—Colter¬ 
yahn Sanitary Dairy v. Milk Control 
Commission of Pennsylvania, supra 

5. U.S.—^A, E. Staley Mfg. Co. v- 
Secretary of Agriculture, C.C.A, 
120 F.2d 258. 

InterveutioxL 

On milk dealers’ appeal from order 
of milk control commission fixing 
price to be paid to producers in 
Pittsburgh for class 1 fluid milk, 
Dauphin Oounty court improperly 
denied producers leave to intervene 
individually or through association 
recognized by statute as their rep- 
resentative.—Colteryahn Sanitary 

Dairy v. Milk Control Commission 
of Pennsylvania, 1 A.2d 775, '332 Pa 
15, 122 A.L.R. 1049. 

Consolidation of appeals by numer- 
ous milk dealers from orders of the 
milk control commission fixing 'the 
price to be paid to producers in a 
certain area was proper.'—Colteryahn 
Sanitary Dairy v. Milk Control Com¬ 
mission of Pennsylvania, supra. 

6. U.S.—Green Valley Creamery v> 
U. S., C.C.A.Mass., 108 F.2d '342, 
affirming, D.C., U. S. v. H. R Hood 
& Sons, 26 F.Supp. 672. 

Ciack of financial Interest 
Neither cooperative handlers of 
milk nor a proprietary Corporation 
handling milk could raise issue of 
lack of statutory authority in secre- 
tary of agriculture to issue order 
authorizing payments to coopera¬ 
tivos and certain handlers from a 
producer settlement fund where- 
none of them had any financial inter¬ 
est in fund.—U. S. v. Rock Royal 
Co-op., N.Y., 59 S.Ct. 993, 307 U.S. 
533, 83 L.Ed. 1446, modifying, D.C., 
26 F.Supp. 534, and rehearing de¬ 
nied 60 S.Ct. 66, 308 U.S. 631, 84 L. 
Ed. 526, Dairymen’s League Cooper¬ 
ative Ass’n V. Rock Royal Oo-op., 60 
S.Ct. 66, 308 U.S. 631, 84 L.Ed. 526, • 
and Metropolitan Cooperative Mifir 
Producers Bargaining Agency v. 
Rock Royal Co-op. 60 S.Ct. 67, 3Q8 
U.S. 631, ^4 L.Ed. 526. 

Person who complied. wlth rules of 
district heaith board could not con- 
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-cretionary determination will not be reviewed,'^ 
^xcept for abuse of discretion;^ and, as expressly 
provided by some statutes, findings of fact, if sup- 
ported by substantial evidence, are binding on the 
court but the findings may be reviewed for lack of 
substantial evidence to support them;i<^ and the 
court is not bound by the conclusions of law ar- 
rived at by the officer or agency issuing the or- 
der.li A finding, practically in the language of the 
statute, as to the facts necessary to authorize the 
board to act will be construed by the court as a 
determination by the board that such facts actual- 
ly exist, especially where the statute provides that 
the board's findings on questions properly before it 
shall be deemed prima facie lawful and reason- 
able.i2 The court may remand or return the cause 
to the board, commission, or administrator for fur- 
ther and proper consideration of the evidence, 
the reception of additional evidence,or the mak- 
ing of supplementary findings and, where it has 
retained jurisdiction, the supplementary findings 
have been made, and they were required only by 


§ 5 

the court as a convenience in the review proceed- 
ing, and not by statute to give validity to the pro- 
mulgating order, it may make a final disposition 
of the case in the light of such findings.^® 

A person dissatisfied with an order shouid utilize 
the remedy of review provided by statute before re- 
sorting to a suit for injunction to contest the va¬ 
lidity of the order and he may be precluded from 
questioning the order collaterally on a ground 
which was not presented at the hearing before the 
commission or by appeal from the order.^® 

§ 5. - Power of States Generally 

The right of a state to regulate food is referable to 
its inherent police power. 

A food regulation is within the general scope of 
the police power inherent in a state and, where 
the regulation is reasonable and suitable and not vi- 
olative of constitutional provisions, it is a proper 
and valid exercise of such power.^O Proper sub- 
jects of regulation under the police power of a 
state include: The citrus fruit industry;^^ the milk 


tend that rules conflicted with those 
of state board.—Belzung v. State, 36 
S.W.2d 397, 18-3 Ark. 472. 

Ferson who participated iu hear- 
iugr could not question the sufficiency 
of notice.—Quaker Oats Co. v. Ped- 
eral Security Administrator, C.C,A., 
129 P,2d 76. 

7. U.S.—Twin City Milk Producers 
Ass'n V. McNutt, aC.A., 122 P.2d 

564. 

8. U.S. — U. S. V. Wrightwood Dairy 
Co., C.C.A.I11., 127 F.2d 907. 

Fla.—Milk Commission v. Dade 
County Dairies, 200 So. 83, 14’5 Fla. 
579. 

8 . U.S.—Quaker Oats Co. v. Federal 
Security Administrator, C.C.A., 129 
JEr'.2d 76—Twin City Milk Producers 
Ass’n V. McNutt, C.C.A., 122 F.2d 
564. 

lOL U.S.—Quaker Oats Co. v. Feder¬ 
al Security Administrator, C.C.A., 
129 F.2d 76—A. E. Staley Ufg. Co. 
V. Secretary of Agriculture, C.C.A., 
120 P.2d 258. 

Vt.—In re Swanton Market Area, 23 
A.2d 536, 112 Vt. 285. 

11. U.S.—Quaker Oats Co. v. Feder¬ 
al Security Administrator, C.C.A., 
129 F.2d 76. 

12 . Vt.—In re Swanton Market 
Area, 23 A.2d 536, 112 Vt. 285. 

13. Pa.—Colteryahn Sanitary Dairy 
V. Milk Control Commission of 
Pennsylvania, 1 A.2d 775, 332 Pa. 
15, 122 A.L.R. 1049. 

14. Pa.—Colteryahn Sanitary Dairy 
V. Milk Control Commission of 
Pennsylvania, supra. 


15. U.S.—Twin City Milk Producers 
Ass’n V. McNutt, C.C.A., 123 F.2d 
39 . 5 —Twin City Milk Producers 
Ass'n V, McNutt, C.C.A., 122 F.2d 
564. 

N.Y.—^New York State Guemsey 
Breeders Co-op. v. Noyes, 30 N.E. 
2d 471, 284 N.Y. 197, modifying 
22 N.Y.S.2d 132, 260 App.Div. 240, 
followed in 32 N.E.2d 823, 285 N.Y. 
523, modifying 21 N.Y.S.2d 347. 260 
App.Div. 139, appeal granted 22 N. 
Y.S.2d 633, 260 App.Div. 841. 

16. U.S.—Twin City Milk Producers 
Ass’n V. McNutt, C.C.A,, 123 F.2d 

s 396, 

17. N.Y.—Co-operative Dairymen of 
Fraser v. Ten Eyck, 286 N.Y.S. 
351, 158 Misc. 726. 

18. Pa.—Commonwealth v. Jackson, 

22 A2d 299, 146 Pa.Super. 328, 

adopted 28 A.2d 894, 345 Pa 456— 
Commonwealth v. Zieg-ler Dairy 
Co., 11 A.2d 6-69, 139 Pa.Super. 224. 

19. U.S.—Corvallis Creamery Co. v. 

Van Winkle, D.C.Or., 274 F. 454, 
appeal dismissed 43 S.Ct. 247, 261) 
U.S. 758, 67 L.Ed. 499. ! 

Cal.—Ex parte Bear, 15 P.2d 489, 
216 Cal. 536, 83 A.L.K. 1402. 

Ind.—^Wallace v. Peehan, 190 N.E. 
438, 206 Ind. 422. 

Ohio.—Long-brake v. State, 146 N.E. 

417, 112 Ohio St. 13, 41 A,D,R. 335. 
Tex-—Ex parte Vaughan, 346 S.W, 
373, 93 Tex.Cr. 112—Corzine v. 

State, 227 S.W. 1102, 88 Tex.Cr. 
468. 

20 . Cal.—^Natural Milk Producers 
Ass'n V. City and Countgc of San 
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I Francisco, 124 P. 2 d 25, prior opin- 
I ion, App., 112 P.2d 930. 

; Conn.—Shelton v. City of Shelton, 
150 A. 811, 111 Conn. 433. 

Neb.—State v. McCosh, 279 N.W. 775, 
134 Neb. 780. 

Pa.—Colteryahn Sanitary Dairy v. 
Milk Control Commission of Penn¬ 
sylvania, 1 A.2d 775, 332 Pa. 15, 122 
A.L.R. 1049. 

Tenn.—Jacobs Packing: Co. v. Flan- 
ery, 151 S.W.2d 1073, 177 Tenn. 
546. 

Tex.—Texas Underwriters v. Marti- 
nal, Civ.App., 140 S.W.2d 582. 

26 C.J. p 752 notes 18, 20. 

Exercise of police power to protect 
food at souroe of supply within state 
boundary is legitimate function of 
sovereignty.—Miller v. McLaughlin, 
224 N.W. 18, 118 Neb. 174, certiorari 
granted 50 S.Ct. 31, 280 U.S. 541, 74 
UEd. 602, and affirmed 50 S.Ct. 296, 
281 U.S. 361, 74 D.Ed. 840. 
Condemnatioii 

In the exercise of its police power 
to condemn and destroy articles of 
food endangering the health of the 
community, the state may authorize 
the condemnation and destruction of 
food Products deleterious to health. 
Colo.—Munn v. Corbin, 44 P. 783, 8 
Colo.App. 113. 

Conn.—Raymond v. Fish, 51 Conn. 
80, 50 Am.R. 3. 

N.Y.—^Williams v. Divenburg, 129 N. 

Y.S. 473, 145 App.Div. 93. 

26 C.J. p 755 note 72. 

21. Fla.—^Mayo v. Polk Co., 169 So. 
41, 124 Fla. '534, appeal dismissed 
Polk Co. V. Mayo, 57 S.Ct 39, 299 
U.S. 5^7, 81 »UEd, 376—U Maxcy, 
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industry the Hiaking* and sale of bread;23 the sale 
of meat ^4 or nonintoxicating* malt liquors and 
the marketing of farm products.^6 The authority of 
the police power, as applied to food, extends to 
requiring a fixed minimum amount of nutritional 
elements.^^ 

§ 6. -Validity of State Statutes 

With some exceptions, state regulatory statutes per- 
taining to food have been held constitutional. 


The legislature of a state may take steps to pre- 
vent adulteration of food;28 may determine in what 
places,and at what time,20 food may be sold; 
and in general regulate the conditions and business 
of producing, manufacturing, handling, and dis> 
tributing food.^^ Legislative enactments having 
for their object the regulation or prohibition of the 
production, sale, or use of articles of food are pre- 
sumed to be constitutional,32 and will be sustained 


Inc., V. Mayo, 139 So. 121. 103 Fla. 
552. 

22 . Or.—Savagre v. Martin, 91 P.2d 
273, 161 Or. 660. 

Pa.—Colteryahn Sanitary Dairy v. 
Milk Control Commission of Penn- 
sylvania, 1 A.2d 775, -332 Pa. 15, 122 
A;L.R. 1049. 

Pu^blic liiterest or welfare 

( 1 ) The milk businoss or industry 
of a state is affected with a public 
interest and hence is subject to reg¬ 
ulation in the exercise of the police 
power of the state. 

Ala.—Taylor v. State ex rei. Alabama 
State Milk Control Board, 186 So. 
463, 237 Ala. 178. 

Ind.—^Albert v. Milk Control Board, 
200 N.E. 688 , 210 Ind. 283. 

Pa,—Carolene Products Oo. v. Harter, 
197 A. 627, 329 Pa. 49, 119 AL.R. 
235. 

Vt.—State V. Auclair, 4 A,2d 107, 110 
Vt. 147. 

( 2 ) It bears such relation to the 
welfare of those dependent on the 
use of milk as to be clothed with a 
Public interest and subject to regula- 
tion under the i>olice power.—Jersey 
Maid Milk Products Co. v, Brock, 
91 P.2d 577, 13 €al. 2 d 620. 

(3) The milk industry bears a 
close relation to the public welfare 
and is sufficiently clothed with a 
public interest to warrant its regula¬ 
tion under exercise of the police 
power, not only in emergencies but 
at all times.—Ray v. Parker, 101 P.2d 
665, 15 Cal. 2 d 275. 

(4) The milk industry is of public 
concern, and may be regulated in the 
public interest, in the exercise of the 
police power of the state.—Green v. 
Milk Control Commission of Penn- 
sylvania, 48 Dauph.Co., Pa., 385. ‘ 

(*5) The distribution of milk is a 
“business afCected with a public in¬ 
terest/' which is eguivalent to say- 
ing that it is subject to the exercise 
of the police power, in the sense that 
he who enters the business of pro¬ 
ducing, selling, or distributing milk 
or its Products subjects to regrulation 
not only those efCorts on his part 
which afCect the quality of the prod- 
uct as it reaches the oonsumer, but 
also the property which he contrib- 
utes to the enterprise.—Stracquada- 
nio V. Department of Health of City 


of New York, 32 N.E.2d 806, 285 N.T. 
93, affirraing 20 N.T.S.2d 965, 259 
App.Div. 994, affirming 20 N.T.S.2d 
964, appeal denied 21 N.Y.S.2d 611, 
259 App.Div. 1073. 

Parts of hnsiness subject to regula¬ 
tion under police power 

(1) Production, distribution, mar- 
keting, and sale of milk. 

Cal.—Natural Milk Producers Ass’n 

V. City and County of San Prancis- 
co, 124 P.2d 25, prior opinion, 
App., 112 P.2d 930. 

Conn.—Shelton v. City of Shelton, 
150 A 811. 111 Conn. 433. 

Ky.—Pure Milk Producers & Dis- 
tributors Ass’ns v. Morton, 125 S. 

W. 2d 216, 276 Ky. 736. 

(2) Traffic in milk and cream.— 
Pacific Coast Dairy v. Police Oourt 
of City and County of San Prancis- 
co, 8 P.2d 140, 214 Cal. 668, 80 A.L. 
R. 1217. 

(3) Price of milk. 

Cal.—^Jersey Maid Milk Products Co. 

V. Brock, 91 P.2d 577, 13 Cal.2d 620. 
N.Y.—Royce v. Rosasco, 2.87 N.Y.S. 

692, 159 Misc. 236. 

Pa.—Commonwealth v. Jackson, 22 
A2d 299, 146 Pa.Super. 328, adopt- 
ed 28 A.2d -894, 345 Pa 456. 

23. U.S.—Jay Burns Baking Co. v. 
Bryan, 44 S.Ct 412, 264 U.S. 504, 68 
L.Ed. 813, 32 AD.R. 661, reversing 
Jay Burns Baking Oo. v. McKelvie, 
189 N.W. 383, 108 Neb. 674, 26 A 
L.R. 24. 

Cal.—Ex parte McNeal, 89 P.2d 1096, 
32 Cal.App. 2 d 391. 

Neb.—P. F. Petersen Baking Co. v. 
Bryan, 247 N.W. -39, 124 Neb. 464, 
afflrmed 54 S.Ct 277, 290 U.S. 570, 
78 Li.Ed. 505, 90 AD.R. 1285. 

24. Cal.—^Justesen^s Food Stores v. 
City of Tulare, 111 P.2d 424, 43 
Cal.App.2d 616. 

Slaughtering of meat for sale 

Ariz.—Tovrea Packing Co. v. iLive 
Stock Sanitary Board of Arizona, 
34 P.2d 420, 44 Ariz. 151. 

Conduct of meat markets 
Cal.—Justesen's Food Stores v. City 
of Tulare, 84 P.2d 140, 12 Cal.2d 
'324. 

^ Minn.—State v. Ives, 297 N.W. 
563—Bernick v, City of Little 
253 N.W. 369,, 191 MinTi. 128. 
96^ U.S.—Detweiler v. Welch, D.C. 
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Idaho, 46 F.2d 71, afSrmed, 0.0. 
A, 46 F.2d 75, 73 AL..R. 1440. 
State may estahlish reosonable 
gradss for farm products when &old 
in usual containers.—Marshall v. De¬ 
partment of Agri culture of Idaho, 
258 P. 171, 44 Idaho 440. 

27. Wis.—State v. Emery, 189 N.W. 
564, 178 Wis. 147. 

28. U.S.—Crossman v. Lurman, N. 
Y., 24 S.Ct 234, 192 U.S. 189, 48 
L.Ed. 401. 

26 C.J. p 753 note 21. 

29. Conn.—State v. Reynolds, 58 A 
755, 77 Conn. 131. 

26 C.J. p 753 note 22. 

30. N.Y.—^People v. Hagan, 73 N.Y. 
S. 564, 36 Misc. 349. 

31. Cal. — Ex parte McNeal, 89 P. 2 (i 
1096, 1098, 32 Cal.App. 2 d 391, cit- 
ing Corpus Juris. 

26 C.J. p 753 notes 21, 24. 

Adeqnate supply of essential article 
Where economic conditions and 
business practices are likely to in- 
terfere with adequate supply of an 
essential article of food, the legisla- 
ture is authorized to provide a rem- 
edy for the situation.—State v. Au¬ 
clair, 4 A.2d 107, 110 Vt 147. 
Exercise of care to protect cousum- 
ers 

It is within the power of the leg- 
islature, acting in interests of the 
people, to require manufacturers and 
retailers of food intended for hu- 
man consumption to exercise care to 
protect persons consuming such 
food, even to the extent of making 
manufacturers and retailers “insur- 
ers" of their products, provided 
there is no discrimination in the ap- 
plication of such regulation.—Catal- 
anello v. Cudahy Packing Co., 27 N, 
Y.S.2d 637. 

Frult Industries 

'Degislature can enact reasonable 
regnilations for fruit Industries, on 
the theory that they are ^ected 
with a . public interest.—McRae v- 
Rohbins, Fla., 9 So.2d 284. 

Business of selling confectione is 
a proper subject for legislative reg¬ 
ulation.—Bauer v. State, 110 P. 2 d 
154, 7 Wash.2d 476. 

,32. Pa,—Commonwealth v. . Curry, 
6 Pa.Dist. 143, 18 Pa.Co. 513. 

26 C.J. p 753 note 25. 
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as within the legitimate exercise of the police pow- 
er, provided they are enacted for the preservation 
of the public health,^^ or for the protection of the 
public against fraud and imposition,'^^ or for the ac- 
complishment of some other legitimate, public ob- 
ject, such as the correction of an economic evii by 
stablizing the market in a food industry;^^ and pro¬ 
vided they bear a real or substantial relation to one 
of these purposes,^® are not discriminatory,^^ ar- 
bitrary and discriminatory,3S or arbitrary and un- 
reasonable,^^ and do not forbid or wholly prevent 
the production or sale of a wholesome, nutritious, 
and harmless article of food,^o unless it is so pre- 


pared as to deceive the purchaser by leading him to 
believe it is something it is not and provided they 
do not violate constitutional provisions nor invade 
rights secured by the fundamental law.^^ The fact 
that good reasons may be advanced for the enact- 
ment of a law broader in scope than the act under 
consideration affords no sufficient reason for hold- 
ing such act unconstitutional.**^ 

Siatutes relating to bread and bakeries. Statutes 
regulating the location of bakeries,^^ requiring the 
wrapping of loaves of bread in paper before they 
are offered for sale,^^ or requiring loaves of bread 


33. Cal.—Ex parte McNeal, 89 P.2d 
1096, 32 CaLApp.2d 391. 

Mo.—Poole & Creber Market Co. v. 
Breshears, 125 S.W.2d 2*3, 343 Mo. 
1133. 

26 C.J. p 753 note 26. 

34. Cal.—Ex parte McNeal, 89 P.2d 
1096, 32 Cal.App.2d 391. 

Mo.—Poole & Creber Market Co. v. 
Breshears, 125 S.W.2d 23, 343 Mo. 
1133. 

26 C.J. p 753 note 27. 

35. Or.—Savag-e v. Martin, 91 P.2d 
273, 161 Or. 660. 

36. Mich-—Carolene Products Co. v. 
Thompson, 267 N.W. 608, 273 Mich. 
172. 

N.Y.—Noyes v. Erie & Wyoming 
Farmers Co-op. Corporation, 22 N. 
E.2d 334, 281 N.Y. 187, reversing 10 
N.Y.S.2d 114, 170 Misc. 42. 

26 C.J. p 754 note 34. 

37. Cal.—Ex parte McNeal, 89 P.2d 
1096, 32 Cal.App.2d 391. 

Colo.—In re Interrogatorios of the 
Go vernor on Chapter IIS,* Sesa 
Laws 1935, 52 P.2d 663, 97 Colo, 
5S7. 

Ohio-—Longbrake v. State, 146 N.E 
417, 112 Ohio St 13, 41 A.L.R. 925. 
Or.—State ex rei. Van Winkle v. 
Farmers Union Co-op. Creamery of 
Sheridan, 84 P.2d 471, 160 Or. 205. 
Tex.—Berry v. McDonald, Civ.App., 
123 S.W.2d 388. 

Wis.—Fitger Co. v. Kremer, 226 N.W. 

310, 199 Wis. 338. 

26 C.J. p 754 note 38. 

38. U.S.—Mayflower Farms v. Ten 
Eyck, 56 S.Ct 457, 297 U.S. 266, 
80 L.Ed. 675, reversing Mayflower 
Farms v. Baldwin, 195 N.E. 532, 
267 N.Y. 9, afflrming 275 N.Y.S. 
669, 242 App.Div. 881, and reargu- 
ment denied 198 N.E. 371, 268 N.Y. 
49^5. 

Or.—'Savage v. Martin, 91 P.2d 273, 
161 Or. 660. 

Pa.—Carolene Products Co. v. Hart- 
er, 197 A. 627, 329 Pa. 49, 119 A.'L. 
R. 235. 

Vt—State V. Auclair, 4 A2d 107, 110 
Vt 147. 

39. U.S.^Jay Bums Baking Co^ v. 
McKelvie, 44 ^Ct 412, 264 U.S. 


I 504, 68 LuEd. 813, 32 A.L.R, 661, 
reversing 189 N.W. 383, 108 Neb. 
674, 26 A.L R. 24, error dismissed 
43 S.Ct 359. 261 U.S. 625, 67 Io. 
Ed. 833, motion granted 43 S.Ct 
433, 261 U.S. 608, 67 L,.Ed. 824— 
Quaker Baking Co. v. Herring, D.C. 
lowa, 3 F.Supp. 118. 

Ala.—State v. Curran, 124 So. 909, 
220 Ala. 4—State v. Curran, 124 
So. 911, 23 Ala.App. 275, certiorari 
denied 124 So. 912. 220 Ala. 6 . 
Neb.—Carolene Products Co. v. Ban- 
ning, 268 N.W. 313, 131 Neb. 429. 
Or.—State ex rei. Van Winkle v. 
Farmers Union Co-op. Creamery of 
Sheridan, 84 P.2d 471, 160 Or. 205. 
Wis.—Day-Bergwall Co. v. State, 
207 N.W. 959, 190 Wis. 8 . 

40. Mich.—Carolene Products Co. v. 

Thomson, 267 N.W. 608, 276 Mich. 
172. j 

Neb.—Carolene Products Co. v. Ban- 
ning, 268 N.W. 313, 131 Neb. 429. 
26 C.J. p 754 note 35. 

41. Pa.—Carolene Products Co. v. 
Harter, 197 A 627, 329 Pa. 49, 119 ■ 
AL.R. 235. 

26 C.J. p 754 note 36. 

Remody for fraud in sale of a 
wholesome and nutritious food prod- 
'uct is said to be by legislative regu- 
lation and not by destruction of the 
business-—Carolene Products Co. v. 
Banning, 268 N.W. 313, 131 Neb. 429. 

42. Ala.—Franklin v. State ex rei. 
Alabama State Milk Control Board, 
169 So. 295, 232 Ala. 637. 

Cal.—Pacific Coast Dairy v. Depart¬ 
ment of Agriculture, 123 P.2d 442, 
19 Cal.2d 818—Jersey Maid Milfc 
Products Co. V. Brock, 91 P.2d 577, 
13 Cal.2d 620—Ex parte McNeal, 
89 P.2d 1096, 32 C^.App.2d 391. 
Fla.—Milk Commission v. Dade 
County Dairies, 200 So. 83, 145 Fla. 
579. 

Kan.—Carolene Products Co. v. Moh-: 

ler, 102 P.2d 1044, 152 Kan. 2. 

Mich.—Johnson; v. Michigan Milk 
Marketing Board, 295 N.W. 346, 
295 Mich. 644. 

Mo.—rPoole & Creber Market Co. v. 

Breshears, 125 S.W.2d 23, 343 Mo. 

I 1133. , 


Pa.—Carolene Products Co. v. Hart¬ 
er, 197 A. 627, 329 Pa. 49, 119 A.D. 
R, 235—Commonwealth v. Curry, 
6 PaDist. 143, 18 PaCo. 513— 
Commonwealth v. Paschali, 53 
Dauph-Co. 135. 

Tex.—Texas Underwriters v. Martin- 
al. Civ.App., 140 S.W.2d 582. 

Utah.—Rowell v. State Board of 
Agriculture, 99 P-2d 1 , 98 Utah 353, 
26 C.J. p 754 note 34. 

State coustltaticmal gnaranty of nat* 
ural rights 

Ind.—Albert v. Milk Control Board, 
200 N.E. 688 , 210 Ind. 283. 

Pa—Rohrer v. Milk Control Board, 
186 A. 336, 322 Pa 257, reversing 
184 A 133, 121 PaSuper. 281. 

26 C.J. p 754 note 28. 

State constitutional guarauty of ST^xu 
eral xight to engage in. business 
Mich.—Carolene Products Co. t. 
Thompson, 267 NW. 608, 276 Mich. 
172. 

26 C.J. p 754 note 28. 

Municlpal enterprise 

Within its constitutional limita- 
tions the legislature may authorize 
a municipal Corporation to engage 
in the business of the purchase and 
sale of food in cases of emergency 
or extraordinary conditions.—Howard 
V. New York, 191 N.Y.S. 878, 199 App. 
Div. 596, reversed on other grounds 
140 N.E. 206, 236 N.Y. 91—13 C.J. p 
371 note 32^. 

Delegation of legislative power see 
Constitutional Law § 138 b (1), 
(19). 

Denial of due process of law see 
Constitutional Law §§ 606, 674, 

690. 

Denial of equal protection of laws 
see Constitutional ^Law §5 511 e 
(2), 516. 

Interference with interstate com- 
merce or conflict with federal com- 
merce legislation see Commerce §5 
65, 86 , 98. 

43. Wash.—Bauer v. State, 110 P.2d 
154, 7 Wash.2d 476. 

44. Wis.—^Benz v. Kremer, 125 N.W. 
99, 142 Wis. 1, 26 L.R.A.,N.S., 842. 

45. N.H.—State v. Normand, 85 A. 
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sold througli an agent or intermediate dealer to bear 
a label or trade-mark identifying the manufactur- 
er,'^6 have been held constitutional, as have also 
some,-^" but not other,^^ statutes fixing Standard 
weights of loaves of bread. 

Statutes relating to citrus fruits. A statute which 
makes it an offense to use arsenical sprays on bear- 
ing citrus trees,^^ provides for the destruction of, 
and makes it unlawful to sell, citrus fruit contain- 
ing arsenic or its derivatives,°<^ prohibits a person 
from being a dealer in citrus fruit unless he obtains 
a license and files a bond guaranteeing payment for 
fruit purchased on credit,or requires the name 
of the state to be embossed on, or stamped into, the 
tin of containers of citrus fruit or juice produced 
in the state,is a valid exercise of the police power 


of the state. 

Statutes relating to milk or milk producis, or im~ 
itations thereof, or subsfitutes therefor. A state 
legislature has power to regulate and controi, by 
proper legislation, the production, transportation, 
Processing, storage, distribution, and sale of milk 
and milk products for human consumption.^^ In 
most States wherein they have been enacted, milk 
controi, marketing, or stabilization laws, which cre¬ 
ate a milk controi board or similar agency, regu¬ 
late, or provide for the regulation of, the dairy in- 
dustry of the state, and provide, among other mat- 
ters, for the fixing of maximum and minimum pric- 
es for milk, have been held constitutional either en- 
tirely or as to their main and principal features;^^ 
and any holding of unconstitutionality in such a 


S99, 76 N.H. 541, Ann.Cas.l913E 

998. 

Puerto Rico.—People v. Mayol, 26 
Puerto Rico 398. 

46. Cal.—Ex parte McNeal, 89 P.2d 
1096, 32 €al.App.3d 391. 

47. Statute proMbitiug’ mauufacture 
aud sale iu less tliaa oue-pouud 
loaves 

U.S.—Wonder Bakeries Co. v. TVhite, 
D.C.Ohio, 3 F.Supp. 311. 

Statutes authoriziug* or allowiug* tol- 
erauces or variatious 
Neb.—P. F. Petersen Haking- €o. v. 
Bryan, 247 N.W. 39, 124 Neb. 464, 
affirmed -54 S.Ot. 277, 290 U.S. 570, 
78 L.Ed. 505, 90 A.L.R. 1285. 

Tex.—City of Dallas v. Taystee Bak- ; 
ing Co., Civ.App., 163 S.'W.2d 6^7, 
error refused. 

Vt.—State V. Gladstone, 22 A.2d 490, 
112 Vt. 2'33. 

48. Ala.—State v. Curran, 124 So. 
909, 220 Ala, 4—State v. Curran, 
124 So. 911, 23 Ala.App. 275, cer¬ 
tiorari denied 124 So. 912, 220 Ala. 
6 . 

iprovislon fivi-ng Tna-iriTnTi-m weig*!^; 

U.S.—Holsum Baking” Co. v. Green, 
D.C.Ohio, 45 F.2d 238. 

TVraxiniTnn, variatious aud tolerauces 

(1) Provisions of statute fixing 
maximum variations and tolerances 
in weight of bread were held invalid 
as arbitrary and unreasonable.— 
•Quaker Baking Co. v. Herring, D.C. 
lowa, 3 F.Supp. 118. 

(2) Where the limits of tolerance 
allowed are so narrow as to require 
that evaporation be retarded by arti- 
ficial means, the provision is unrea- 
sonable and arbitrary, and hence un- 
constitutional.—Jay Burns Baking 
Co. V. Bryan, 44 S.Ct 412, 264 U.S. 
504, 68 Lr.Ed. 813, 32 A.-L.R. 661, re- 
versing Jay Burns Baking Co. v. 
McKelvie, 189 N.W. 383, 108 Neb. 674, 
26 A.UR. 24. 

46. Fla.—L l Maxcy, Inc., v. Mayo, 
1*39 So. 121, 103 Fla, 552. 


50. Fla,—Snively Groves v. Mayo, 
184 So. .839, 135 Fla. 300. 

51. Tex.—Texas Underwriters v. 
Martinal, Civ.App., 140 S.W.2d 582 
—Berry v. McDonald, Civ.App., 123 
S.W.2d 388. 

52. U.S.—Polk Co. V. Glover, D.C. 
Fla., 22 F.Supp. 575, reversed on 
other grounds 59 S.Ct. 15, 305 U.S. 
5, 83 L.Ed. 6 . 

53. Ind.—^Albert v. Milk Controi 
Board, 200 N.E. 688 , 210 Ind. 283. 

Dairy iudustry, sale of products, aud 
prices 

( 1 ) The legislature has power to 
regulate the dairy industry in the 
Public interest, and to fix prices as 
an incident, irrespective of whether 
a temporary emergency is the sub- 
ject of regulation.—Noyes v. Erie & 
Wyoming Farmers Co-op. Corpora¬ 
tion, 10 N.T.S.2d 114, 170 Misc. 42, 
reversed on other grounds 22 N.E.2d 
334, 281 N.T. 1.87. 

(2) The general assembly may, by 
proper legislation, regulate the sale 
of milk and milk products in the 
state and provide for the fixing of 
prices of milk and milk products.— 
State V. Stoddard, 13 A.2d 586, 126 
Conn. 623. 

(3) It has been said, however, that | 
while the legislature undoubtedly 
has power so to regulate the sale of 
dairy products as reasonably to in- 
sure purity, it may regulate sale of 
dairy products only so far as protec- 
tion of Public health requires, and 
beyond this, marketing of such prod¬ 
ucts is matter of right.—Whitney v. 
Watson, 157 A. 78, 85 N.H. 238. 

XTse of coloriug matter 

'Legislature has power absolutely 
to prohibit use of harmless coloring 
matter in cheese.—^People v. Lefkoft, 
263 N.T.S. 297, 147 Misc. 70. 

It is proviuce of legislature to de¬ 
termino wiiat measures are ueces- 
sary in protecting traffic in milk and 
cream,—^Pacific Coast Dairy v. Police 
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Court of City and County of San 

Francisco, S P.2d 140, 214 Cal. 66 S, 

80 A.L.R. 1217. 

54. U.S.—Highland Farms Dairy v. 
Agnew, 57 S.Ct. 549, 300 U.S, 608, 
81 L.Ed. 835, affirming, D.C., 16 F. 
Supp, 575. 

Ala.—Ex parte Homewood Dairy 
Products Co., 3 So.2d 58, 241 Ala 
470—Thompson v. Alabama State 
Milk Controi Board, 1 So.2d 381, 
241 Ala. 100—Franklin v. State ex 
rei. Alabama State Milk Controi 
Board, 169 So. 295, 232 Ala 637. 

Cal.—Pacific Coast Dairy v. Depart¬ 
ment of Agriculture, 123 P.2d 442, 
19 Cal.2d 818—Ray v. Parker, 101 
P.2d 665, 15 Cal.2d 275—Jersey 

Maid Milk Products Co. v. Brock, 
91 P.2d 577, 13 Cal.2d 620. 

Fla.—Alderman v. Puritan Dairy, 1 
So.2d 177, 146 Fla. 345—Milk Cora- 
mission v. Dade County Dairies, 
200 So. 83, 145 Fla. -579—Miami 
Home Milk Producers Ass'n v. 
Milk Controi Board, 169 So. 541, 
124 Fla 797. 

Ga.—Holcombe v. Georgia Milk Pro¬ 
ducers Confederation, 3 S.E.2d 705, 
188 Ga. 358—Gibbs v. Milk Controi 
Board of Georgia, 196 S.E. 791, 185 
Ga 844. 

Ind.—Milk Controi Board v. Pursi- 
full, 38 N.E.2d 246—Albert v. Milk 
Controi Board, 200 N.E. 688 , 210 
Ind. 283. 

Mich.—Johnson v. Michigan Milk 
Marketing Board, 295 N.W. 346, 
295 Mich. 644. 

N.J.—Reck Milk Co. v. Humphreys, 
197 A. 279, 119 N.J.Law 526— 

State Board of Milk Controi v. 
Newark Milk Co., 179 A. 116, 118 
N.J.Eq. 504—State Board of Milk 
Controi V. Richman Ice Cream Oo., 
175 A. 796, 117 N.J.Eq. 296. 

N.T.—^Noyes v. Erie & Wyoming 
Farmers Co-op. Corporation, 22 N. 
E.2d 334, 281 N.T. 187, reversing 
10 N.T.S.2d 114, 170 Misc. 42—Ten 
Eyck v, Eastern Farm Products, 
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statute has been limited to particular provisions 
thereof but in a few States such laws have been 
held unconstitutional either entirely or as to their 
main features.^^ Particular statutes of different 
scope which have been held constitutional include 
acts regulating the sale of milk;57 for the protec- 
tion of milk against contamination by bacteria, dis- 
ease germs, or bacilli dealing with the grading of 
milk and cream obtained from producers for com- 
mercial use;59 forbidding the sale of milk below a 
certain Standard of quality,60 or of milk from cows 
fed by stili slop,^^ or of skimmed milk without mak- 
ing it known that it is such;62 regulating the man- 
ufacture and sale of “renovated butter;”63 pro- 
hibiting the sale of imitation butter, except in sealed 
packages, marked with the name and address of the 


§ 6 

manufacturer;^^ prohibiting the tlse, by a person, 
firm, or Corporation dealing in substitute dairy 
Products of certain words as part of a trade or cor¬ 
porate name or in describing the product in adver- 
tising matter or on labeis, packages, or contain- 
ers;®» fixing a Standard of butter fat for ice 
cream and dairy producis made in the semblance 
of ice cream;®" and regulating the preparation and 
sale of condensed milk.®^ A statute allowing deal- 
ers in unadvertised milk to sell it at a price lower 
than that of milk sold under a well-advertised trade 
name is valid,®^ unless it is limited to dealers en- 
gaged in business on the effective date of the stat¬ 
ute and does not extend to dealers becoming such 
subsequent to that date.”^^ 


290 N.T.S. 477, 160 Misc. 404— 
People, on Complaint of Mc- 
Donough, V. Bratowsky, 276 N.T.S. 
418, 154 Misc. 432—Noyes v. Lan- 
dei, 18 N.Y.S.2d 676, affirmed 21 
N.T.S.2d 616, 259 App.Div. 1108, 
reargument denied 22 N.Y.S.2d 536, 
260 App.Div. 827, affirmed 33 N.E. 
2d 865, 284 N.T. 563, reargument 
granted 32 N.E.2d 833, 285 N.Y. 
548, affirmed 34 N.E.2d 906, 285 
N.T, 749. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660. 

Pa.—Rieck-McJunkin Dairy Oo. v. 
Milk Control Commission, 18 A.2d 
86 .S, 341 Pa. 153—Zeuger Milk Co. 
V. School Dist. of Pittsburgh, 5 
A.2d SS5, 334 Pa. 277—Colteryahn 
Sanitary Dairy v. Milk Control 
Commission of Pennsylvania, 1 A. 
2d 775, 332 Pa. 15, 122 A.L.R. 1049 
—Rohrer v. Milk Control Board, | 
186 A- 336, 322 Pa, 257, reversing 
184 A. 133, 121 Pa.Super. 281— 
Commonwealth v. Licini, 18 Lehigh 
L.J. 238, affirmed 10 A.2d 923, 138 
Pa.Super. 277. 

Vt.—State V. Auclair, 4 A.2d 107, 
110 Vt. 147. 

Va.—^Reynolds v. Milk Commission of 
Virginia, 179 S.E. 507, 163 Va. 957. 

Wis.—State ex rei. Department of 
Agricultura and Markets v. Gag- 
non, 296 N.W. 627, 237 Wis. 617— 
State ex rei. Department of Agri- 
culture V. Marriott, 296 N.W. 622, 
237 Wis. 607, appeal dismissed 
Reuter v. State of Wisconsin ex 
rei. Department of Agricultura, 62 
S.Ct. 76, 314 U.S. 571, 86 L.Ed. 

463. 

Tlie leading case is Nebbia v. Peo¬ 
ple of State of New York, N.Y., 54 

S.Ct 505, 291 U.S. 502, 78 L.Ed. 940, 

89 A.L.R. 1469. 

Mich.—Johnson v. Michigan Milk 
Marketing Board, 295 N.W. 346, 295 
Mich. 644. 

Or.—Savage v. Martin, 91 P.2d 273^ 
161 Or. 660. 

55. Ind.—^Albert v. Milk Control 


Board, 200 N.E. 688, 210 Ind. 283. 
La.—State v. Maitrejean, 192 So. 
361, 193 La. 824. 

Wis.—State ex rei. Department of 
Agriculture v. Marriott, 296 N.W. 
622, 237 Wis. 607, appeal dismissed 
Reuter v. State of Wisconsin ex 
rei. Department of Agriculture, 62 
S.Ct. 76, 314 U.S. 571, 86 L.Ed. 
463. 

Section relating- to persoamel of 
board 

Mich.—Johnson v. Michigan Milk 
Marketing Board, 295 N.W. 346, 
295 Mich. 644. 

Provisiou givmg director of agri- 
cxtZture power to flx amonnt of 
damages 

CaL—Ray v. Parker, 101 P.2d 665, 15 
Cal.2d 275—^Jersey Maid Milk Prod¬ 
ucts Co. V. Brock, 91 P.2d 577, 13 
Cal.2d 620. 

56. Conn.—State v. Stoddard, 13 A. 
2d 586, 126 Conn. 623. 

Md,—Maryland Co-op. Milk Produc¬ 
ers V. Miller, 182 A. 432, 170 Md. 
81. 

N.H.—In re Opinion of the Justices, 
190 A. 713, 88 N.H. 497. 

Utah.—^Rowell v. State Board of 
Agriculture, 99 P.2d 1, 98 Utah 
353. 

57. lowa—State v. Schlenker, 84 N. 
W. 698, 112 lowa 642, 84 Am.S.R. 
360, 51 L.R.A. 347. 

Sa IlL—Economy Dairy Co. v. Ker- 
ner, 25 N.E.2d 108, 303 111.App. 259, 
transferred, see 20 N.E.2d 568, 371 
111 . 261. 

Sanitary receptacles 

Legislature, in placing on dis¬ 
tributor of dairy products duty to 
provide sanitary receptacles, acted 
within scope of police power.—Pa¬ 
cific Coast Dairy v. Police Court of 
City and County of San Francisco, 8 
P.2d 140, 214 CaL 668, 80 A,L.R. 1217. 

59. Or.—State ex reL Van Winkle 
V. Farmers Union Co-op. Cream- 
ery of Sheridan, 84 P.2d 471, 160 
Or. 205. 


60. Mass.—Commonwealth v. Tit- 
comb, 118 N.E. 328, 229 Mass. 14. 

26 C.J. p 755 note 45. 

61. Ky.—Sanders v. Commonwealth, 
77 S.W. 358, 117 Ky. 1, 25 Ky.L. 
1165, 111 Am.S.R. 219, 1 L.R.A., 
N.S., 932. 

62- N.Y.—People v. Abramson, 122 
N.T.S. 115, 137 App.Div. 549. 

I Particular statute 

A statute prohibiting the manufac- 
ture or sale of skimmed milk, when 
concentrated or compounded, in other 
than five-pound cans labeled with 
words “concentrated skimmed milk" 
and “unfit for infants" in half-inch 
letters, is a proper regulation in the 
interests of public health, particular- 
ly that of children.—Carolene Prod¬ 
ucts Co. V. Harter, 197 A. 627, 329 
Pa. 49, 119 A.L.R. 235. 

63. Pa.—Commonwealth v. Seiler, 20 
Pa.Super. 260. 

64. N.T.—People v. Wilcox, 170 N. 
Y.S. 944, 103 Misc. 289. 

65. U.S.—Corvallis Creamery Co. v. 
Van Winkle, D.C.Or., 274 P. 454, 
appeal dismissed 43 S.Ct. 247, 260 
U.S. 758, 67 L.Ed. 499. 

66 . lowa.—State v. Hutchinson Ice 
Cream Co., 147 N.W. 195, 168 lowa 
1, L.R.A.1917B 198, affirmed 37 S. 
Ct. 28, 242 U.S. 153, 6 l L.Ed. 217. 

Pa.—Commonwealth v. Crowl, 91 A. 
922, 245 Pa. 554, affirmed 37 S.Ct. 
28, 242 U.S- 153, 61 L.Ed. 217. 

67. Neb.—State v, McCosh, 279 N.W. 
775, 134 Neb. 780. 

68 . U.S.—Hebe Co. v. Shaw, Ohio. 
39 S.Ct. 125, 248 U.S. 297, 63 L.Ed. 
255—Hebe Co. v. Calvert, D-C.Ohio,. 
246 P. 711. 

69ta U.S.—^Borden's Farm Products 
Co. V. Ten Eyck, N.Y., 56 S.CL 
453, 297 U.S. 251, 80 L.Ed. 669, af- 
firming, D.C.. 11 P.Supp. 699. 

70. U.S-—Mayflower Farms v. Tert 
Eyck, 56 S.Ct. 467, 297 U.S. 266, 80- 
L.Ed. 675, reversing Mayflower 
Farms v. Baldwin, 195 N.E. 532^ 
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There is a conflict of authority as to the validity 
of state statutes, known as filled milk acts, which 
prohibit the manufacture or sale of milk, or milk 
Products or derivatives, to which has been added 
any fat or oil other than milk fat, they being held 
constitutional in some States,and unconstitution- 
al in othersJ^ 

It has been held in a number of cases that a state 
may absolutely prohibit the manufacture or sale of 
oleomargarineT^ According to a number of au- 
thorities, however, as oleomargarine, when properly 
made, is a w^holesome food product, statutes en- 
tirely prohibiting its manufacture or sale are in- 
valid-^-^ At any rate, the legislature may legally 
require that oleomargarine shall be sold for what 
it is and not for butter, and that in making such 
sales foreign substances shall not be added to it to 
make it resemble butter may prohibit any person 
selling oleomargarine from selling, giving, or deliv- 
ering with it any coloring matter;'^^ or may require 
the use of oleomargarine to be published on bilis of 
fare and in placards.'^'^ Also, statutory provisions 
as to advertising, vitamin content, and inspection 
of oleomargarine may be reasonable regulations un¬ 
der the police power of the state.”^^ An act pro- 


hibiting the sale of oleomargarine unless it shall 
be of some other color than that of yellow butter 
has been sustained but, on the other hand, a 
similar statute prohibiting the manufacture or sale 
of oleomargarine of a shade or tint of yellow has 
been held void as to such product, where it is not 
injurious to health and the color has been produced 
as a natural resuit of the ingredients used.SO Stat¬ 
utes requiring oleomargarine or other articles sold 
as a substitute for butter to be colored pink have 
been held valid;^^ but, as appears in Commerce § 
65, they have also been held invalid. The validity 
of state statutes relating to oleomargarine as 
against an objection that they interfere with inter¬ 
state commerce is considered in Commerce §§ 65, 
86 . 

Provisions in milk-control or other statutes, re¬ 
quiring certain classes of persons dealing in milk 
to obtain a license and to give a bond to secure 
payment for milk purchased,^^ and authorizing rev- 
ocation of the license for enumerated reasons,^^ 
have generally been considered constitutional; but 
there is some authority for the view that a require- 
ment of a bond is unconstitutional and it seems 

that a statute providing for a license to sell dairy 


267 N.T. 9, affirming- 275 N.T.S. 
669, 242 App.Div. 881, reargument 
denied 198 N.E. 371, 268 N.Y. 495. 
71- Fla.—Setzer v. Mayo, 9 So.2d 
280. 

Kan.—Carolene Products Co. v. Moh- 
ler, 102 P.2d 1044, 152 Kan. 2. 

Mo.—Poole & Creber Market Co. v. 
Bresbears, 125 S.W.2d 23, 34S Mo. 
1133. 

Pa.—Carolene Products Co. v, Harter, 
197 A. 627, 329 Pa. 49, 119 A.L..R. 
235. 

Wis.—State ex rei. Camation Milk 
Products V. Emery, 189 N.W. 564, 
178 Wis. 147. 

72. 111.—Carolene Products Co. v. 

McLaughlin, 5 N.E.2d 447, 365 111. 
62—People v. Carolene Products 
Co., 177 N.E. 698, 345 111. 166. 

Mich.—Carolene Products Co. v. 
Thomson, 267 N.W. 608, 276 Mich. 
172. 

Neb.—Carolene Products Co. v. Ban- 
ning, 268 N.W. 313, 131 Neb. 429. 
73- U.S.—Powell V. Pennsylvania, 8 
S.Ct. 992, 1257, 127 U.S. 678, 32 L. 
Ed. 253, affirming 7 A. 913, 114 Pa. 
265. 60 Am.R. 350. 

26 C.J. p 755 note 73. 

74^ Wis.—John P- Jelke Co. v. Em¬ 
ery. 214 N.W. 369, 193 Wis. 311, 53 
A.U,R. 463. 

26 C.J. p 756 note 74. 

75. U.S.—McCray v. U. S., Ohio. 24 
S.Ct. 769, 195 U.S. 27, 49 L.Bd. 
78, 1 Ann.Cas. 561. 

26 C.J. p 756 note 75. 


76 . N.Y.—People v. Von Kampen, 
134 N.Y.S. 710, 149 App.Div. 887, af- 
firmed 104 N.E. 942, 210 N.Y. 381. 

77 . Minn.—State v. Hammond Pack- 
ing Co., 117 N.W. 606, 105 Minn. 
359. 

73. Tenn.—Jacohs Packing Co. v. 
Planery, 151 S.W.2d 1073, 177 Tenn. 
546. 

79. N.H.—State v. Collins, 45 A. 
1080, 70 N.H. 218. 

80. Minn.—State v. Hanson, 136 N. 
W. 412, 118 Minn. 85, 40 L.R.A.,N. 
S., 65, Ann.Cas.l913E 405. 

81. U.S.—Armour Packing Co. v. 
Snyder, C.C.Mmn., 84 F. 136. 

Minn.—State v- Horgan, 56 N.W. 
688, 55 Minn. 183. 

W.Va.-—State v. Myers, 26 S.E. 539, 
42 W.Va. 822, 57 Am.S.R. 887, 35 
L.R.A. 844. 

82. U.S,—Highland Farms Dairy v. 
Agnew, Va., 57 S.Ct. 549, 300 U.S. 
608, 81 L.Ed. 835, affirming, D.C., 
16 F.Supp. 575. 

Cal.—Ex parte Willing, 86 P.2d 663, 
12 Cal.2d 591—^Ex parte Willing, 80 
P.2d 1027, 27 Cal.App.2d 367. 

N.Y.—^People v. Perretta, 171 N.E. 
72, 253 N.Y. 305, 84 A.L.R. 636. 
revereing 239 N.Y.S. 63, 228 App. 
Biv. 420, affirming 236 N.Y.S. 293, 
134 Misc, 652. 

88- Cal.—Ex parte Willing, 86 P.2d 
663, 12 Cal.2d 591—Ex parte Will¬ 
ing, 80 P.2d 1027, 27 Cal.App.2d 
367. 

N.Y.—Ten Eyck v. Eastem Farm j 
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Products, 290 N.Y.S. 475, 160 Misc. 
402, affirmed 292 N.Y.S. 787, 249 
App.Div. 891. 

Pa.—Harrisburg Dairies v. Eisaman, 
11 A.2d 875, 338 Pa. 58, pffirming 
46 Dauph.Co. 122, exceptions dis- 
missed 47 Dauph.Co. 20—Milk Con- 
trol Board of Pennsylvania v. Eis- 
enberg Farm Products, 200 A. 
854, 332 Pa. 34, certiorari granted 
Milk Control Board of Common- 
wealth of Pennsylvania v. Eisen- 
berg Farm Products, 59 S.Ct. 229, 

305 U.S. 589, 83 L.Ed. 372, re- 
versed on other grounds Milk Con¬ 
trol Board of Pennsylvania v. Eis- 
enberg P^rm Products, 59 S.Ct. 528, 

306 U.S. 346, 83 L.Ed. 752, rehear- 
ing denied Milk Control Board of 
Commonwealth of Pennsylvania v. 
Eisenberg Farm Products, 59 S.Ct. 
773, 306 U.S. 669, 83 L Ed. 1063— 
Commonwealth v. Lie ni, 10 A.2d 
923, 138 Pa.Super. 277—Common¬ 
wealth ex rei. Margiotti v. Ortwein, 
200 A. 859, 132 Pa.Super. 166. 

Contrary view was taken on pre- 
liminary objections.—^Harrisburg Dai¬ 
ries V. Eisaman, 45 Bauph.Co, 61, ap- 
peal dismissed 195 A. 337, 328 Pa. 
195. 

84. N.T.—^Application of Linden 

Farms Milk & Cream Co., 15 N.Y. 
S,2d 658, 257 App.Div. 737- 

85. Me.—State v. Old Tavern Farm, 
180 A. 473. 133 Me. 468, 101 A.L.R. 
810. 
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Products would be unconstitutional if it vested un- 
guided and uncontrolled discretion in a city board 
of health as to the issuance of the license.^® 

Other statutes. Among statutes that have been 
upheld by the courts as constitutional are those pro- 
viding for the inspection of food stutTs,^"^ and re- 
quiring the payment of a reasonable inspection 
fee;8S requiring the producers of, or dealers in, 
certain foods to take out a license;^^ forbidding 
the sale of food products below a certain Standard 
of quality;^^^ regulating the sale of cold storage 
eggs and food stuffs;^^ requiring the sale of eggs 
according to established grades;^8 regulating po¬ 
tato sales prohibiting and punishing the sale of 
meat falsely represented to be “kosher;”^^ prohib¬ 
iting the sale for food of meat of an animal that 
has died otherwise than by slaughter;^^ prohibit¬ 
ing the sale as an article of food of veal from a 
calf under a certain age when killed;^'^ making the 
use of sulphur or sulphurous acid in articles of hu- 
man food illegal;^^ prohibiting the sale of food 
containing boric acid ^9 or benzoate of soda pro¬ 
hibiting the use of saccharin in bottled soft 
drinks;2 prohibiting the adulteration of food by 
coloring, whereby inferiority is concealed or it is 
made to appear better than it really is, but provid- 
ing that nothing in the act shall prevent the coloring 
of pure butter;8 prohibiting the coloring of vine- 


gar;^ requiring the labeling of pronrietary foods 
and syrups;5 requiring the markings on honey con- 
tainers to show the name of the producer, weight, 
and grade;^ denouncing the mislabeling, for mar- 
keting purposes, of fruits, nuts, or vegetables 
and providing that food products soM in package 
form shall be deemed misbranded if the package 
contains any gifts, premiums, or prizes.^ A statute 
making it an offense to sell unwholesome food, ir- 
respective of whether the seller knows it to be un¬ 
wholesome, is valid-® On the other hand, statutes 
have been declared void which require the name of 
the manufacturer and the location of his factory 
to be stated on each Container,^® or require the ex- 
act weight of a package to be marked in letters of 
a certain size,^^ or which are so vague or uncertain 
as not to be intelligible.^^ Also, a statute penaliz- 
ing the failure to mark packages of food stuifs with 
the net weight of contents is unconstitutional as 
applied to food stuffs which are subject to varia- 
tions in weight according to climadc conditions.^^ 

§ 7. - Power of Congress 

A federal statute concerning food, or a manufacturer 
thereof, or dealer therein, is sustainable when It is a 
proper exercise by congresis of one of the powers con- 
ferred on it by the constitution, such as the power of 
taxation, the power to regulate foreign and interstate 
commerce, or the power to legislate for the District of 
Columbia. 


86. N.H.—^Whitney v. Watson, 157 
A. 78, 85 N.H. 238. 

87. Mo.—Coca-Cola Bottling Co. v. 
Mosby, 233 S.W. 446, 289 Mo. 462. 

26 C.J. p 755 note 42. 

88. Mo.—Coca-Cola Bottling: Co. v. 
Mosby, supra. 

26 C.J. p 755 note 43. 

89. N.I>.—Cofman v. Ousterhous, 
168 N.W. 826, 40 N.0. 390. 

Tex.—Ex parte Mehlman, 75 S.W.2d 
689, 127 Tex.Cr. 257, followed in 
Greiner v. State, 75 S.W.2d 1110, 
127 Tex.Cr. 283. 

90. Mich.—People v. Worden Grocer 
Co^ 77 N.W. 315, 118 Mich. 604. 

N.Y.—People v. Biesecker, 61 N.E. 
990, 169 N.Y. 53, 88 Am.S.R. 534, 
57 L.R.A. 178. 

26 C.J. p 755 note 46. 

91. N.Y.—^Dillon v. James Butler, 
Inc., 174 N.Y.S. 198. 

9^2. N.Y.—^People v. BufEalo Cold 
Storagre Co.. 185 N.Y.S. 790, 113 
Misc. 479. 

26 C.J. p 755 note 54. 

93. N.Y.—People v. Wilson & Cow, 

246 N.Y.S. 111, 138 Misc. 440. 

U.Sw—^Detweiler v. Welch^ C.GLA. 
Idabc^ 46 F.2d 75, 73 AJUJa. 1440, 
affirminsr, D.C., 46 F.2«i 71. 

95. U.S.—Hygrade Provision Co. v. 
36 CJr.S.—67 


Sherman, N.Y., 45 S.Ct. 141, 266 U. 

S. 497, 69 L,.Ed. 402. 

N.Y.—People v. Atlas, 170 N.Y.S. 834, 
183 App.Div. 595—Greenwald v. 
Noyes, 17 N.Y.S.2d 707, 172 Misc. 
780—People v. Gordon, 14 N.Y-S.2d 
333, 172 Misc. 543, reversed on oth¬ 
er grounds 16 N.Y.S.2d 833, 258 
App.Div. 421, affirmed 28 N.E3.2d 
717, 283 N.Y. 705. 

96l Tex.—Corzine v. State, 327 S.W. 
1102, 88 Tex.Cr. 468—Cozine v. 

State, 220 S.W. 102, 87 Tex.Cr. 92. 

97. N.Y.—People v. Bishopp, 94 N- 
Y.S. 773, 106 App.Div. 266, aflBrming 
89 N.Y.S. 709, 44 Misc. 12—People 

V. Dennis, 114 N.Y.S. 7. 

98. IlL—^People V. Quality Provision 
Co., 12 N.E.2d 615, 367 IlL 610, 114 
A.L.R. 1210. 

26 C.J. p 755 note 58. 

99. 111.—People V. Price, 101 N.E. 

196, 267 IlL 687, Ann.Cas.l914A 

1154, affirmed 35 S.Ct. 892, 238 U.S. 
446, 59 U.Ed. 1480. 

1. U.S.—Curtice Bros* Co. v. Bar- 
nard, Ind., 209 F, 589, 126 G-OA, 
411. 

SL Ohio.—^Longbrake v. Stat^ 146 N. 
E. 417, 112 Ohio St. 13, 41 A.L.R- 
925. 

3. Mich—^People v. iftinshaw, 97 N. 

W. 758, 135 Mich 378. 

^ Hl,—^People V. William Henning 
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Co., 103 N.E. 530, 260 IlL 554, 49 
L.R.A.,N.S., 1206. 

26 C.J. p 755 note 61. 

5. Kan.—Corn Products Reflning Co. 

V. Eddy, 163 P. 615, 99 Kan. 63, af¬ 
firmed 39 S.Ct. 325. 249 U.S. 427, 63 
L.Ed. 689. 

6. Cal.—Graham v. Justice’s Court 
of Colusa Judicial Tp., 67 P.2d 127, 
20 CaLApp. 328. 

7. Cal.—Ex parte Hayes, 25 P.2d 
230, 134 CaLApp. 312. 

8;. Neb.—In re Indovina, 152 N.W. 
321, 98 Neb. 140—In re Arigo, 152 
N.W. 319, 98 Neb. 134, L.R.A.1917A 
1116, 

9. Mich—^People v. Snowberger, 71 
N.W. 497, 113 Mich 86, 67 Am.S.R. 
449. 

N.Y^—People v, Meyer, 60 N.Y.S- 415, 
44 App^Div. 1. 

10. S.D-—Jewett v. Small, 105 N.W. 
738, 20 S.D. 232. 

IL CaJ.—Ex parte Dietrich, 84 P. 
770, 149 Cal. 104, 5 L.R.A.,N.S., 
873. 

12. Mo.-r-SL Liouis v. Bippen, 100 S. 

W. 1048, 201 Mo. 528. 

26 C.J. p 755 note 71. 

13. Tex-—^Ex parte Dysaght, 260 S. 
W. 860, 97 Tex.Cr. 244—Overt v. 
State, 260 S.W. 856, 97 TexCr. 
202 , 
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Under its power to legislate for the District of 
Columbia, congress may pass laws for the reason- 
able regulation of the sale of food products within 
the District. 

Whether congress may legislate concerning food 
or manufacturers thereof, or dealers therein, in the 
exercise of its power of taxation is considered in 
the C.J.S. titie Internal Revenue, also 33 C.J, p 326 
note 4, p 330 notes 74, 75, p 331 note 1, and wheth¬ 
er it may so legislate in the exercise of its power 
to regulate foreign and interstate commerce is con¬ 
sidered in Commerce §§ 65, 86, 98, Particular fed- 
eral statutes relating or applicable to food which 
have been upheld include the Food and Drugs 
Act,^5 the Filled Milk Act,l6 the Agricultural Mar- 
keting Agreement Act of 1937,17 an act prohibiting 
the importation of inferior tea see Commerce § 65 
and Customs Duties § 30 b, and a statute prohibit¬ 
ing producing in, or sending into, the District of 
Columbia for sale milk, cream, or ice cream with- 
out a health officeres permit.i^ 

§ 8. - Conflict between State and Federal 

Power 

Littie conflict has been found to exist between the 
regulatory power of a state as to food and the exerclsed 
or unexercised power of congress to legislate on the same 
subject. 

State statutes are not necessarily void as to prod- 


, ucts imported from a foreign country,!^ or trans- 
ported from one state to another,^^ nor are they 
necessarily nullified or otherwise affected by the 
subsequent enactment by congress of a statute for- 
bidding the importation or interstate shipment of 
adulterated articles of food.-l The validity of state 
food statutes as against an objection that they regu¬ 
late, burden, interfere with, or discriminate against 
foreign or interstate commerce or conflict with acts 
of congress on the same subject is considered in 
Commerce §§ 65, 86. In the absence of conflict 
between state and federal statutes, a broad latitude 
is allowed the States in protecting their citizens 
from adulterated or misbranded articles of food.^^ 

§ 9. - Powers of Municipal Corporations 

The authority of a municipality to enact regulatory 
ordinances pertaining to food is part of the police power 
delegated to the municipality; and a particular ordinance 
of this nature will be sustained when, and oniy when, it 
is within the scope, and is a proper exercise, of the 
power delegated. 

As stated in Constitutional Law § 178, the police 
power of the state may be delegated by it to mu¬ 
nicipal corporations within the state; and regula¬ 
tory municipal ordinances pertaining to food are 
valid, provided they are within the general scope of 
the state’s police power,23 provided they are author- 
ized by the municipal charter^^ or are authorized by 


14. D.C.—^Weig-and v, District of Co¬ 
lumbia, 22 App.D.C. 559. 

15. XJ.S.—U. S. V. Shreveport Grain 
& Elevator Co., 53 S.Ct. 42, 287 U. 
S. 77, 77 L.Ed. 175, reversing-, D.C„ 
46 P.2d 354—A. O. Andersen & 
Co. V. U. S., C.C.A.Wash., 284 F. 
542—U. S. V. 420 Sacks of Flour, 
D.C.La., 180 F. 518. 

16. TJ.S.—U. S. V. Caro lene Products 

Co., 111., 58 S.Ct. 778, 304 U.S. 144, 
82 L.Ed. 1234—Carolene Products 
Co. V. Wallace, D.C.D.C., 30 F.Supp. 
266, affirmed 60 S.Ct. 113, 308 U.S. 
506, 84 L.Ed. 433. | 

Contra U. S. v. Carolene Prod-1 

ucts Co., D.C.I11., 7 F.Supp. 500. 

17. U.S.—U. S. V. Wrig-htwood Dairy 
Co., 111., 62 S.Ct. 523, 315 U.S. 110, 
86 L.Ed. 726, reversing-, C-C.A., 123 
F.2d 100, certiorari granted 62 S. 
Ct. 362, 314 U.S. 605, 86 L.Ed. 486 
and Wrightwood Dairy Co. v. U. S., 
6.2 S.Ct. 362, 314 U.S. 605, 86 L.Ed. 
486—U.S. V. Rock Royal Co-op., 
N.T., 59 S.Ct. 993, 307 U.S. 533, 83 
L.Ed. 1446, modifying, D.C., 26 P. 
Supp. 534, rehearing denied 60 S. 
Ct. 66; 308 U.S. 631, 84 L.Ed. 526, 
Dalrymen’s League Cooperative 
Ass'n V. Rock Royal Co-op., 60 S. 
CL 66, 308 U.S. 631, 84 L.Ed. 526, 
ajad Metropolitan tlooperative Milk 
Produoers Baxgainlngr Agency v. 
Rock Royal Co-op., 60 S.Ct 67, 308 J 


U.S. 631, 84 L.Ed. 526—U. S. v. H. 
P. Hood & Sons, D.C.Mass., 26 F. 
Supp. 672, certiorari granted H. P. 
Hood & Sons v. U. S., 59 S.Ct. 
647, 306 U.S. 627, 83 L.Ed. 1031, 
Whiting Milk Co. v. U. S., 59 S.Ct. 
647, 307 U.S. 627, 83 L.Ed. 1031, and 
Brannon v. U. S., 59 S.Ct 791, 306 
U.S. 629, 83 L.Ed. 1032, affirmed H. 
P. Hood & Sons v. U. S., 59 S.Ct 
1019, 307 U.S. 588, 83 L.Ed. 1478, 
and Green Vallcy Creamery v. U. 
S., 108 P.2d 342. 

AgTicnltnral Adjnstment Act as 
amended in 1935, authorizing secre- 
tary of agriculture to regulate hand- 
ling of milk in interstate commerce, 
is constitutional.—U. S. v. David 
Buttrick Co., D.C.Mass., 28 F.Supp. 
878. 

18. D.C.—Leaman v. District of Co¬ 
lumbia, 65 F.2d 1020, 60 App.D.C. 
395. 

19. N.T.—Crossman v. Lurman, 63 
N.E. 1097, 171 N.T. 329, 98 Am.S.R. 
599, affirmed 24 S.Ct 234, 192 U.S. 
189, 48 L.Ed. 401. 

Ifotioe of foreign origiu of eggs or 
eg*g Products 

U.S.—^Amos Bird , Co. v. Thompson, 
DiC.Wash., 274 F. 702. 

Cal.—^Ex parte Bear, 15 P.2d 489, 216 
Cal. 536, 83 A,L.R. 1402. 

Wash.—Parrott v, Benson, 194^ P, ^86, 
114 Wash. 117.' 
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20. U.S.—Savage v. Jones, Ind., 32 
S.Ct 715, 225 U.S. 501, 56 L.Ed. 
1182—Plumley v. Massachusetts, 15 
S.Ct 154, 155 U.S. 461, 39 L.Ed. 
223, affirming 30 N.E. 1127, 156 
Mass. 236, 15 L.R.A. 839. 

N.Y.—People V. Bishopp, 94 N.T.S. 
773, 106 App.Div. 266, affirming 89 
N.T.S. 709, 44 Misc. 12. 

21. U.S.—Crossman v. Lurman, 24 
S.Ct. 234, 192 U.S. 189, 48 L.Ed. 401, 
affirming 63 N.E. 1097, 171 N.T. 
329, 98 Am.S.R. 599. 

26 C.J. p 754 note 33. 

22. U.S.—Royal Baking Powder Co. 
V. Emerson, C.C.A.Ark., 270 P. 429, 
appeal dismissed 43 S.Ct. 166, 260 
U.S. 752, 67 L.Ed. 496. 

23. Fla.—McCroan v. Bloodworth, 
193 So. 431, 141 Fla. 435. 

26 C.J. p 756 note 83. 

24. Ariz.—Gardenhire v. State, 221 
P. 228, 26 Ariz. 14. 

Fla.—McCroan v. Bloodworth, 193 So. 
431, 141 Fla. 435. 

Minn.—State v. Houston, 298 N.W. 
358. 

N.T.—People ex rei. Domingo v. 
Prench Bottling Works, 180 N.E. 
537, 259 N.T. 4, affirming People, 
on Complaint of Domingo, v. 
French Bottling Works, 252 N.T.S, 
950, 234 AppJDiv. 680. 

26 C,J. p 756 note 84. 
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otlier statute,and, according to the decisions, con¬ 
stitute a proper exercise of the police power^® jn that 
they are reasonable,^^ and not arbitrary or dis- 
criminatory,29 or in conflict with a constitutional 
pro Vision or any direct enactment of the legisla- 


ture.^^ If an ordinance makes violation thereof an 
offense, it must, to be valid, not be ambiguous and 
indefinite.32 Subject to the foregoing limitations, 
a municipal Corporation may regulate the sale 
and distribution of food, as well as the business 


25. Ala.—Barrett v. Rietta, 93 So. 
636, 207 Ala. 651. 

lowa.—City of Des Moines v. Fowler, 
255 N.W. S80, 218 lowa 504. 

Te^s:-—Prescott v. City of Borger, Civ. 
App., 158 S.W.2d 578—Ex parte 
Ernest, 136 S.W.2d 595, 138 Tex. 
Cr. 441. 

26 C.J. p 756 note 85. 

Statutory autliorizatioa of regnlation 
of “otlier provisious” includes 

(1) Cooked as well as uncooked ar- 
ticles of food.—City of Chicago v. R. 
& X. Restaurant, 15 N.E.2d 725, 369 
111. 65, 117 A.L.R. 1313. 

(2) Coffee, tea, spices, and flavor- 
ing extracts.—City of Chicago v. 
Arbuckle Bros., 176 N.E. 761, 344 111. 
597. 

(3) Candy, peanuts, popcorn and 
jgum.—Larson v. City of Rockford, 
21 N.E.2d 396, 371 111. 441. 

(4) Ice cream.—City of Rockford 
V. Hey, 9 N.E.2d 317, 366 111. 526. 

ITon-enactnaLent of similar ordi- 
iiasLces hy otlier mmiicipalitles does 
not affect the power of a city to 
enact an ordinance pertaining to 
food.—American Baking Co. v. City 
of Wilmington, 19 N.E.2d 172, 370 
111. 400, 

26. Cal.—Justesen’s Food Stores v. 
City of Tulare, 84 P.2d 140, 12 Cal. 
2d 324—Justesen’s Food Stores v. 
City of Tulare, 111 P.2d 424, 43 
Cal.App.2d 616. 

X.Y.—People v. Reicherter, 112 N.Y. 

S- 936, 128 App.Div. 675. 

Or.—^Korth v. City of Portland, 261 
P. 895, 123 Or. 180, 58 A.L.R. 665. 
Wash.—Brown v. City of Seattle, 272 
P. 517, 150 Wash. 203, modified on 
other grounds 278 P. 1072, 150 

Wash. 203. 

TTse of saccharin in food products 
may be regulated, but cannot be pro- 
hibited, under the exercise of the 3 po- 
lice power.—People v. Excelsior 
Bottling Works, 171 N.Y.S. 733, 184 
App.Div. 45, reversing 168 N.Y.S. 570, 
35 N.Y.Cr. 62. 

27. Ark.—Coleman v. City of Little 
Rock, 88 S.W.2d 58, 191 Ark. 844, 

Op-h—Justesen’s Food Stores v. City 
of Tulare, 84 P,2d 140, 12 Cal.2d 
324. 

Fla.—Logan v. Alfieri, 148 So. 872, 
110 Fla. 439. 

Jll.—^American Baking Co. v. City of 
Wilmington, 19 N.E.2d 172, 370 HL 
400. 

Jowa.—City of Des Moines v. Fowler. 

225 N.W. 880, 218 lowa 504. 

Kan. —^McCulley v. City gt ■VV'ich4t?W 


98 P.2d 192, 151 Kan. 214, 127 A. 
L.R. 312. 

Ky.—Pure Milk Producers & Dis- 
tributors Ass’ns v. Morton, 125 S. 
W.2d 216, 276 Ky. 736. 

Minn.—State v. Houston, 298 N.W. 
358. 

Mo.—State ex rei. Knese v. Kinsey, 
282 S.W. 437, 314 Mo. 80. 

N.J.—American Grocery Co. v. Board 
of Com’rs of City of New Bruns¬ 
wick, 11 A.2d 599, 124 N.J.Law 293, 
affirmed 19 A.2d 696, 126 N.J.Law 
367—Giant Tiger Corporation of 
Camden v. Board of Com’rs of City 
of Camden, 4 A.2d 775, 122 N.J. 
Law 240. 

N.Y.—People v. Reicherter, 112 N.Y. 

S. 936, 128 App.Div. 675. 

Tex.—McKenna v. City of Galveston, 
Civ.App., 113 S.W.2d 606, error dis- 
missed—^A-Doaf Baking Co. v. Pace, 
Civ.App., 19 S.W.2d 459. 

Wis.—City of Milwaukee v. Childs 
Co., 217 N.W. 703, 195 Wis. 148. 

26 C.J. p 756 note 87—43 C.J. p 322 
note 16, p 372 notes 39, 44. 

There must he some loglcal cou- 
nection between the object sought to 
be accomplished by the ordinance 
and the means prescribed to accom- 
plish the end.—Chicago v. Chicago & 
N. W, R. Co., 113 N.E. 849, 275 111. 
30, L.R.A.1917C 238. 

AdaptaUon. or tendexLcy 

(1) The ordinance must be reason- 
ably adapted to promote the public 
health and welfare in some particular 
manner and must tend to prevent 
some existing or directly anticipated 
menaee thereto.—Brown v. City of 
Seattle, 272 P. 517, 150 Wash. 203, 
modified on other grounds 278 P. 
1072, 150 Wash. 203. 

(2) It must tend to protect the 
health, safety, or welfare of the com- 
'munity.—Chicago v. Netcher, 55 N.E. 
707, 183 111. 104, 75 Ain.S.R. 93, 48 
L.R.A. 261. 

28. Fla.—Logan v. Alfieri, 148 So. 
872, 110 Fla. 439. 

111.—Larson v. City of Rockford, 21 
N.E.2d 396, 371 111. 441—Chicago v. 
Netcher, 55 N.E. 707, 183 IlL 104, 
75 Am.S.R. 93, 48 L..R.A. 261. 
lowa—City of Des Moines v. Fowler, 
225 N.W. 880, 218 lowa 594. 

Kan.—^McCuHey v. City of wichita, 
98 P.2d 192, 151 Kan. 214, 127 A. 
L.R. 312. 

Mich.—Ritter V. City of Pontiae, 267 
N.W. 641, 276 Mich. 416. 

Minn.— State v. Houston, 298 N.W. 
353. 


N.J.—^American Grocery Co. v. Board 
of Com’rs of City of New Bruns¬ 
wick, 11 A.2d 599, 124 N.J.Law 293, 
affirmed 19 A.2d 696, 126 N.J.Law 
367. 

29- 111.—Larson v. City of Rockford, 

21 N.E.2d 396, 371 III. 441—Ameri¬ 
can Baking Co. v. City of Wilming¬ 
ton, 19 N.E.2d 172, 370 111. 400. 

Kan.—McCulley v. City of Wichita 
98 P.2d 192, 151 Kan. 214, 127 A. 
L.R. 312. 

Mich.—Ritter v. City of Pontiae, 267 
N.W- 641, 276 Mich. 416. 

N.J.—^American Grocery Co. v. Board 
of Com'rs of City of New Bruns¬ 
wick, II A-2d 599. 124 N.J.Law 
293. affirmed 19 A.2d 696, 126 N.J. 
Law 367—Giant Tiger Corporation 
of Camden v. Board of Com^rs of 
City of Camden, 4 A.2d 775, 122 N. 
J.Law 240. 

Ohio.—City of Dayton v. Jacobs, 165 
N.E 844, 120 Ohio St. 225. 

26 C.J. p 757 note 88—43 C.J. p 372 
note 40. 

30. Fla.—MeCroan v. Bloodworth, 
193 So. 431, 141 Pia 435. 

Kan.—McCulley v. City of Wichita 
98 P.2d 192, 151 Kan. 214, 127 A.L. 

R. 312. 

Mo.—State ex rei. Knese v. Kinsey, 
282 S.W. 437, 314 Mo. 80. 

N.J.—Giant Tiger Corporation of 
Camden v. Board of Com'rs of City 
of Camden, 4 A-2d 775. 122 N.J.Law 
240. 

31- Fla—MeCroan v. Bloodworth, 
193 So. 431, 141 Fla. 435. 

Kan.—Dorssom v. City of Atehison, 
124 P.2d 475, 155 Kan. 225. 

Mo.—State ex reL Knese v. Kinsey, 
282 S.W. 437, 314 Mo. 80. 

Ohio.—^Village of North College Hili 
V. Woebkenfoerg, 18 N.E-2d 614, 59 
Ohio App. 458. 

26 C.J. p 756 note 86—43 C.J. p 322 
note 17. 

32- N-Y.—People v. Paprin, 286 N.Y. 

S. 428, 159 Misc. 162. 

33- IlL—^American Baking Co. v. 
City of Wilmingtoa 19 N.E.2d 172, 
370 IlL 400—City of Chicago v. Ar¬ 
buckle Bros., 176 N.E. 761, 344 111. 
597. 

Sale of e^gs 

Minn.—State v. Houston, 298 N.W. 
358. 

Sale of meata 

Ohio.—City of Dayton v. Jacobs, 165 
N.E. 844, 120 Ohio St. 225. 

26 C.J. p 757 note 15. 

34. IlL—^American Baking Co. v. 
City of Wilmin^op, 19 N.E.2d 172, 
370 IU, 400, 
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of selling or dispensing* or an occupation con- 
nected with its manufacture or sale,^6 provide for 
its inspection,^'^ require a license or a permit 39 
for its sale or the business of selling it, require the 
payment of a proper fee for inspection,'^9 
cense or permit,"^3 and, in general, enact such 
regulations as are appropriate to assure sanitary 
conditions in the production, distribution, and sale 
of food offered to the public.^3 

As to time, pl<ice, and manner of sale generaUy. 
The authority of a municipal Corporation to regu¬ 


late the sale of food may be exercised by regulating 
and controlling the place and manner of sale-^< 
or, generally speaking, by designating or prescrib- 
ing the times and places for the sale of perishable 
food.^3 Xhe municipality may regulate the loca- 
tion and conduct of markets ^6 and victualing 
shops;^"^ and it may prohibit the hawking or ped- 
dling of food, the retailing thereof from vehicles, 
or its sale on the streets ^-3 in the case of meats 
fruits, vegetables, or other perishable foods '^9 or 
where the prohibition is limited to an area desig- 


35. 111.—City of Chicago v. R. & X. 

Restaurant. 15 N.E.Sd 725. 369 111. 
65, 117 A.L..R. 1313—City of Chica- 
go V. Arbuckle Bros., 176 N.E. 761, 
344 111. 597. 

3©. Cal.—Justesen’s Food Stores, 

Inc., V. City of Tulare, 84 P.2d 
140, 12 Cal.2d 324. 

Medical exaaninatioiL 

Municipal corporations may re¬ 
quire that persons engaged in hand- 
ling food Products oif^red for sale 
subject themselves to medical exam- 
inations, and may prohibit the em- 
ployment of persons suffering with 
infectious or contagious diseases.— 
L.angley v. Dallas, Tex.Civ.App., 252 
S.W. 203. 

37. Pia.—McCroan v. Bloodworth, 
193 So. 431, 141 Fla. 435. 

111.—City of Chicago v. Arbuckle 
Bros., 176 N.E. 761, 344 III. 597. 
Kan.—McCulley v. City of Wichita, 
98 P.2d 192. 151 Kan. 214, 127 A. 
L..R, 312. 

Or.—Sterrett & Oberle Packing Co. v. 

Portland, 154 P. 410, 79 Or. 260. 
Meai 

(1) The inspection of meat may be 
required.—Ex parte Boyle, 123 S.E, 
9, 128 S.C. 535—26 C.J. p 757 note 16, 

(2) Municipality may provide for 
inspection of meat accjording to 

i Standard established by municipality 
or equally high Standard.—City of 
Dayton v. Jac^bs, 165 N.E. 844, 120 
Chio St. 225. 

(3) An ordinance prohibiting the 
keeping of any meat in a store or 
market in the city or within mile 
thereof uniess it bears the inspection 
stamp required by federal law gov- 
eming interstate shipments of meat 
or the stamp of the clty meat in¬ 
spector is not invalid as discrimina- 
tory, where record fails to sbow that 

has a store or tnarfc^t in 
area outside of corporate limits may 
not present his meat for inspection 
and keep it in market without inter- 
ference hy miinicipal authorities the 
same as he could do were his busi- 
ne^ situated in corporate limits.— 

. State exHc^fan V. Spenoer, 190 
So. 506, 139 Flfiu 237. 

(4> The inspection of anfmils bsr 


fore and after slaughter may be 
required.—Feld v. Passaic Bd. of 
Health, 90 A. 672, 86 N.J.Law 95. 

38- 111.—^American Baking Co. v. 

City of Wilraington, 19 N.E.2d 172, 
370 111. 400—City of Chicago v. 
Arbuckle Bros., 176 N.E. 761, 344 
111. 597. 

N.J.—American Grocery Co. v. Board 
of Com’rs of City of New Bruns¬ 
wick, 11 A.2d 599, 124 N.J.Law 
293, affirmed 19 A2d 696, 126 N.J. 
Law 367. 

26 C.J. p 757 note 18. 

HicezLse from Wholesale food e»tah- 
l i shm . e iits may be required.—City of 
Chicago V. Great Atlantic & Pacific 
Tea Co., 282 IlLApp. 337. 

39. Fla.—McCroan v. Bloodworth, 
103 So. 431, 141 Fla. 435. 

N.Y.—People v. Vandecar, 67 N.E. 
913. 175 N.Y. 540, affirmed 26 S.Ct. 
144, 199 U.S. 552, 50 L.Ed. 305. 
Wash.—Brown v. City of Seattle, 272 
P. 517, 150 Wash. 203, modified on 
other grounds 278 P. 1072, 150 

Wash- 203. 

40. Cal.—Ex parte McKeon, 49 P.2d 
618, 9 Cal.App.2d 223. 

Ky.—Hartman v. City of Louisville, 
138 S-W.2d 948, 282 Ky. 487. 

La—Oubre v. City of Donaldsonville, 
120 So. 30, 167 La. 625. 

Ohio.—City of Dayton v. Jacobs, 165 
‘ N.E. 844, 120 Ohio St. 225. 

26 C.J. p 758 note 42. 

41. 111.—^American Baking Co. v. 
City of Wilmington, 19 N.E.2d 172, 
370 111. 400. 

Ky.—Hartman v. City of Louisville, 
138 S.W.2d 948, 282 Ky. 487. 

N.J.—^American GroCery Co. v. Board 
of Com'rs of City of New Bruns¬ 
wick, 11 A.2d 599, 124 N.J.Law 293, 
affirnied 19 A.2d 696, 126 N.J.Law 
367—Giant Tiger Corporation of 
Camden v. Board of Com'rs of City 
^ of Camdem 4 A.2d 775, 122 N.J.Law 
240. 

CoiLsideratioxLS affecting amaxmt 

The license fee which a municipali¬ 
ty may exact for purpose of reg¬ 
ulating sale of foods is limited to an 
ambunt which will bear some reason- 
ahle relation to the additional bur- 
detis and expenses impoSefd on the 
City; but mere probability tlmt li-, 
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cense fee may exceed, in some de- 
gree, expense of issuing license and 
inspecting business, will not render 
ordinance invalid as a revenue meas- 
ure.—Larson v. City of Rockford, 21 
N.E.2d 396, 371 111. 441. 

42. Fla.—McCroan v. Bloodworth, 
193 So. 431, 141 Fla. 435. 

43. 111.—^American Baking Co. v. 
City of Wilmington, 19 N.E.2d 172, 
370 111. 400—City of Chicago v. Ar-' 
buckle Bros., 176 N.E. 761, 344 EU. 
597. 

43 C.J. p 371 note 33. 

ZHity to enact 

City fathers of city of Portland are 
bound to safeguard health of those 
who purchase food and drink of a 
victualer by rigid requirements as to 
sterilization of drinking glasses.— 
Donahue v. City of Portland, 15 A2d 
287, 137 Me. 83. 

Protection from flies, ditst, fllth, or 
contamination 

Ala.—Barrett v. Rietta, 93 So. 636, 
207 Ala. 651. 

26 C.J. p 757 note 10 —iZ C.J. p 372 
notes 34, 35. 

44. 111.—City of Chicago v. Arbuckle 
. Bros,, 176 N.E. 761, 344 111. 597. 

The regnlation of antomatic vend- 
ing machines by a municipality was 
warranted on ground of danger of 
stale, moldy or wormy confections 
and of short weights.—Larson v. City 
of Rockford, 21 N.E.2d 396, 371 IU. 
441. 

45. Fla.—Jacksonville v. Ledwith, 7 
So. 885, 26 Fla, 163, 23 Am.S.R. 
558, 9 L.R.A^ 69. 

43 C.J. p 372 note 42. 

Sale of oysters away from oyster 
stand may be prohibited.—Moranq v. 
New Orleans, 2 La. 217. 

4A .lowa.—^State v. Smith, 96 N.W. 

899, 123 lowa 654. 

26 C.J. p 757 note 11. 

47. Yt.—^St. Johnsbury v. Thompson, 

9 A 571, 59 Vt. 300, 59 Am.R. 731. 

Tenn,—Dooley v, City of Cleve- 
land, 136 S.W.2d 649, 175 Tenn. 439. 

49. Ky.—Hahn v. Newport, 194 S.W. 

114, 175 Ky. 185. 

43 C.J. 372 note 47. 
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nated as a cong^ested one.^O However an ordinance 
restricting the sale of perishable foods to inspec- 
tion hours is invalid where it is so framed as to be 
applicable only to operators of grocery Stores and 
meat markets and not to operators of restaurants, 
drug Stores, or similar establishments where foods 
are prepared for sale;^^ and while there is author- 
ity that an ordinance restricting the hours during 
which uncured and uncooked meats may be sold 
at an established place of business may be valid,^^ 
there is also authority that such an ordinance is in- 
valid.^2 The statutory power of a municipality to 
engage in the purchase and sale of food must be 
exercised in the manner or method prescribed by 
statute.^^ 

As io bread, bakers, and bakeries. In the exer- 
cise of its general police powers^ss as, for instance, 
under its power to protect the health of the in- 
habitants,^® a municipal Corporation may, within 
reasonable limits, regulate the trade or occupation 
of bakers and their places of business.^It may 
regulate the sale of bread or other food products 
of bakeries and the sanitary conditions under 


§ 9 

which they are produced;^^ it may prescribe the 
size and quality^l of loaves of bread,' and it 
may require the name of the maker to be stated 
on the package or Container in which bread is 
soldbut, while municipal regulations dealing" 
with the weight of bread ha ve been upheld in some 
cases, have been held invalid in other cas-- 
es.^’^ An ordinance prohibiting ali deliveries of 
bakery goods during certain hours is not justified 
and an ordinance is void where it is an attempt by 
the municipality to exercise, without legislative au¬ 
thority, extraterritorial jurisdiction over bakeries 
located outside the city.^® Also an ordinance re- 
quiring bakery products baked outside the munici¬ 
pal limits to be unwrapped, inspected, and re- 
wrapped has been condemned.®^ 

As to milk and milk products. A municipal Cor¬ 
poration may enact ordinances reasonably regulat- 
ing the production,®^ preparation,^^ handling,^® dis- 
tribution,'^! delivery,'^2 and sale '^■3 of milk for con- 
sumption by its inhabitants. So also it may regu-’ 
late the manufacture and sale “^5 of ice creara or 
other milk products. Particular ordinances which 


50. Tenn.—Dooley v. City of Cleve- 
land, 135 S.W.2d 649, 175 Tenn. 
439. 

61. Kan.—McCulley v. City of 
Wichita, 98 P.2d 192, 151 Kan, 214, 
127 A,L,R. 312. 

B± Cal.—Just6sen*s Food Stores v. 
City of Tulare, 111 P.2d ^24, 43 
Cai-App.2d 616. 

Coiinty ordinance 

Cal.—Por^a v. Board of Sup’^rs of 
Santa Clara County, 72 P.2d 912, 
23 Cal.App.2d 217. 

53. Wash.—Brown v. City of Seat- 
tle, 272 P. 517, 150 Wash. 203, 
modified on other grounds 27^ P. 
1072, 150 Wash. 203. 

64. N.Y.—Howard v. New York,' 140 

N.E. 206, 236 N.Y. 91. 

55. 111.—Chicago v, Drggrasawac:^ 99 
N.E. 869, 256 111. 34. 

56. IlL—Chioag-o v. Drogasawacz, 
supra. 

57. Ala.—Mobile v. Yuille, 3 AlaL 
137, 36 Am.D. 441. 

m.—Chicago V. Drogasawacz, 99 N. 
E. 869, 256 111. 34. 

Mich.—People v. Wagner, 49 N.W. 
609, 86 Mich. 594, 24 Am.SvR. 141, 
13 'L,.R.A. 286. : 

43 C.J. p 321 note 2. 

6d. 111.—city of Chicagro v. R. & X. 
Restaurant, 15 N.E.2d 725, 369 111. j 
65, 117 A.L.R, 1313. 

43 C.J. p 321 note 6. 

56. in.—Chicago v. Drogasawacz, 99 
.N.K 869, 356 ni. 34. 

aa 01iio.--^AlHon v. ^DOledd, U4 N.: 


E. 237, 99 Chio St. 416, 6 A.L.R. 
426. 

61- 111,—City of Chicagro v. R. & X 
Restaurant, 15 N.E.2d 725, 369 111. 
65, 117 A.L,.R. 1313. 

62, 111.—Chica^go V. Schmidinger, 90 
N.E. 372, 243 111. 190. 

I Q8^ IIl.—City of Cbicago v. R. & X 
Restaurant, 15 N.E-2d 726, 369 111. 

I 65, 117 A.L.R. 1313. 

Tex.—City of Dallas v. Taystee Bak- 
j ing Co., Civ.App., 163 S.W.2d 687, 
error refused. 

43 CJ. p 32X notes 9-11, 13, 14. 

64, N.Y.—Buffalo V. Collins Baking 
Co., 57 N.Y.S. 347, 39 App.Div. 432. 
Ohio-—Allion v. ToledO, 20 Ohio N.P., 
N.S., 353. 

43 C.J. p 322 note 18. 

^ Cal.—Skaggs v. City of Oakland, 
57.P.2d 478, 6 Cal.2d 222L 

66, Tex.—Ex parte Ernest, 136 S,W. 
2d 595, 136 Tex.Cr. 441. 

67. Tex.—^A-^Lroaf Baking Co. v. 
Pace, Civ.App., 19 S.W.2d 459. 

03. Kaxii,—I>orssom v. City of Atchi- 
son, 124 P. 475, 155 Kan. 225. 

66, N.Y.—Ifang’a Creamery v. City 
of Niagara Palis, 231 N.Y.S. 368. 
234 App.Eiv. 483, afflrmed 167 NJSL 
464, 251 N.Y. 343. 

70. Ala—Gilchrist Drug Co. v. City 
of Birmingrham, 174 So. 609, 234 
Ala 204, 111 A-KR. 163. 

Knn.—riDorssom v. City of Atchison, 
124 P.2d 475, 155 Kah, 325. 
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71. Ky.—Grant v. Leavell, 82 S.W.2d 
283, 259 Ky. 267. 

72. U.S.—Birkheiser v. City of LiOS 
Angeles, D.CCal., 11 P.Supp. 689. 

N.Y.—JLang^s Creamery v. City of 
Niagara Falis, 231 l^.Y.S. 368. 224 
App.Div. 483, affirmed 167 N.EL'464, 
251 N.Y. 343. 

73. 111.—City of Qumcy v. Burgdbrf, 
235 111.App. 560. 

lowa—City of Des Moines v. Fowler, 
255 N.W. 880, 218 Towa 504. 

Kan.—Dorssom v. City of Atchison, 
124 P.2d 475, 155 Kan. 235. 

Ky.—Grant v. Deavell, 82 S-W.2d 283, 
285, 259 Ky. 267, citing CJorpns Ju¬ 
ris. 

Or.—Korth v. City of Portland, 261 
P. 895, 123 Or. 180, 58 A.L.R. 665. 
Pa—Hoar v. City of Dancaster, 137 
A 664, 290 Pa 117. 

Wis.—City of Milwaukee v. Chflds 
Co., 217 N.W. 703, 195 Wis. 148. 
26 C.J. p 757 note 90. 

Busihws of milk sellers^ although 
lawful, is not exempt frotn reason- 
ahle i)plice regulations by municipal- 
ities.—City of St. Louis v. Kellmann, 
243 S.W. 134, 295 Mo. 71, error dis- 
missed Kellman v. City of St. sLiOuis, 
44 S.Ct. 132, 263 U.S. 679, 68 L,Ed. 
503, mption denied 44 S.Ct, 136. 

74. Borough regulatioiis 

Pa—^imco Sales Service of Pehn^l- 
vania v. Brackin, 26 A2d 323. 

75. lowa—City of Des Moines ' v, 
Fowler, 255 N.W. 880, 218 lowa 
604. 
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have been SHStained include those which: Protect 
milk a^inst contamination by bacteria, disease 
germs, or bacilli;"6 regulate dairies;^^ regulate the 
care and feeding of milch cows;^S prohibit the sale 
of milk drawn from cows not previously subjected 
to certain tests;"^ require inspection of milk, milch 
cows, stables where kept, etc, require milk wag- 
ons to be kept neatly painted;^! require the immedi¬ 
ate cleaning of receptacles used in the transporta- 
tion and delivery of milk;S2 require milk peddlers 
to provide a special room for storing milk and for 
cleansing utensils as a condition to obtaining li- 
censes;^^ denounce adulteration of milk;^^ prohibit 
the sale of milk containing a preservative or col- 
oring matter;-^^ prohibit the sale of milk ^7 or 
cream below a certain Standard; or prohibit the 
sale of bottled chocolate milk containing less than a 
prescribed percentage of butter fat.^^ 

While a municipal Corporation may require a 
person selling milk or milk products within the city 
to obtain a license or permit and pay a rea- 
sonable license,^- permit,93 or inspection 94 fee, it 
may not confer arbitrary and capricious pow^er on 
an officer to discriminate improperly in granting or 


withholding permits.95 

Ordinarily, a municipal Corporation may prohibit 
the sale of milk at retail,96 or in certain places,97 
except in sealed bottles, as well as require the ca- 
pacity thereof to be stated on bottles of milk.98 
However, a city has no authority to outlaw paper 
or single Service containers where they have been 
legalized by the state. 9 9 While an ordinance re- 
quiring the use of a bottle or other Container bear- 
ing a name, trade-name or trade-mark truly and 
correctly showing the identity of the producer or 
distributor would be valid,i an ordinance is invalid 
where it goes further and prohibits the use of a bot¬ 
tle or other Container bearing any other name, as it 
precludes the use of the name of the manufacturei 
of the bottle and such name could not reasonabl} 
mislead the consumer or have any relation to his 

health.2 

Notwithstanding some authority to the contrary,^ 
it is held that a city may require the pasteurization 
of milk,"^ or of all milk except certified milk,5 and 
prescribe reasonable regulations under which it 
shall be done or conducted,® as by requiring that it 


Regmlations "by "boroTUfli 
Pa.—Simco Sales Service of Pennsyl- 
vania v. Brackin, 2& A.2d 323. 

76. 111.—Economy Dairy Co. v. 

Kerner, 25 N‘.E.2d 108, 303 Ill.App. 
259, transferred, see 20 N.E.2d 568, 
371 111. 251. 

77. Mo.—St. Louis v. Pischer, 67 S. 
W. 872, 167 Mo. 654, 64 L.R.A. 679, 
99 Am.S.R. 614, affirmed 24 S.Ct. 
673, 194 U.S. 361, 48 L.Ed. 1018. 

78. Ky.—Owensboro v. Evans, 189 
S.W. 1153, 172 Ky. 831. 

79. Kan.—Dorssom v. City of Atchi- 
son, 124 P.2d 475, 155 Kan. 225. 

25 C.X p 757 note 94. 

80. Okl.—Grider v. City of Ardmore, 
287 P. 776, 46 Okl.Cr. 33. 

26 C.J. p 757 note 2. 

81. Ky.—Owensboro v. Evans, 189 
S.W. 1153, 172 Ky. 831. 

82. N.Y.—People v. Pruedenburg, 
103 N.E. 166, 209 N.Y- 218. 

8^ N.Y.—People ex rei. Shelter v. 
Owen, 116 N.Y.S. 502. 

84. Ariz.—Gardenhire v. State, 221 
P. 228, 26 Ariz. 14. 

85. Mo.—St. 'Liouis V. Schuler, 89 
S.W. 521, 190 Mo. 524, 1 E.R.A,N. 

^ S., 928. 

8 ©. Mo.—St. Lionis v. Polinsky, 89 
S.W. 625, 190 Mo. 516. 

817 . 'Ea.—City of New Orleans v. 
Vinci, 96 So. 110, 153 La. 528, 28 
A-OLuIt 1382. 

25 C.J. p 757 note 95. 

885 Mo.—St, Lpuis v. Beuter, 89 S. 
W. 628, 190 Mo. 514 


89. Fla.—^Anderson v. City of Tam- 
pa, 164 So. 546, 121 Fla. 670. 

9a Ky.—Pure Milk Producers & 
Distributors Ass’ns v. Morton, 125 
S.W.2d 216, 276 Ky. 736. 

N.C.—State v. Edwards, 121 S.E. 444, 
187 N.C. 259. 

91. Ga.—Wrigrht v. Richmond Coun- 
ty Department of Health, 186 S.E. 
S15, 182 Ga. 651. 

lowa.—City of Des Moines v. Fowler, 
255 N.W. 880, 218 lowa 504. 

Mo.—City of St. Louis v. Kellmann, 
243 S.W. 134, 295 Mo. 71, error dis- 
missed Kellman v. City of St. 
Louis, 44 S.Ct 132, 263 U.S. 679, 
68 L-Ed. '503, motion denied 44 S.Ct 
136. 

92. Kan.—Dorssom v. City of Atchi- 
son, 124 P.2d 475, 155 Kan. 225. 

Ky.—Pure Milk Producers & Distrib¬ 
utors Ass’ns V. Morton, 125 S.W.2d 
216, 276 Ky. 736. 

Okl,—Stephens v. Oklahoma City, 1 
P.2d 367, 150 Okl. 199—Grider v. 
City of Ardmore, 287 P. 776, 46 
Okl.Cr. 33. 

Or.—Korth v. City of Portland, 261 
P. 895, 123 Or. 180, 58 A.'L.R. 665. 

26 C.J, p 757 note 4. 

93. Kan.—Dorssom v. City of AtcM- 
son, 124 P.2d 475, 15-5 Kan. 225. 

94. Ark.—Coleman v. City of Little 
Rock, 88 S.W.2d 58, 191 Ark. 844. 

95. Ky.—Grant v. Leavell, 82 S.W. 
2d 283, 259 Ky. 267. 

96. Ohio.—Staas v. State^ 33 Ohio 
Cir.Ct 169, affirmed 21 N.E. 1139, 
31 Ohio St 497. 
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97. Conn.—State v. Stokes, 98 A 
294, 91 Conn. 67. 

98. 111 .—Chicago v. Bowman Dairy 
Co., 84 N.E. 913, 234 111. 294, 123 
Am.S.R. 100, 17 L.R.A.,N.S., 684, 
14 Ann.Cas. 700. 

99. U.S.—Fieldcrest Dairies v. City 
of Chicago, C.C.AIll., 122 F.2d 132 , 
reversing, D.C., 35 F.Supp. 451. 

1- Fla.—Logan v. Alfieri, 148 So. 
872, 110 -Fla. 439. 

2 . Fla.—^Logan v. Alfieri, supra. 

3. Mo. — Knese v. Kinsey, 282 S.W. 
437, 314 Mo. 80. 

4. Ariz. — City of Phoenix v. Breun- 
inger, 72 P.2d 580, 50 Ariz. '372. 

N.C.—State v. Edwards, 121 S.E. 444, 
187 N.C. 259. 

IxL making ice cream 

Ordinance requiring use of method 
of freezing ice cream involving pas¬ 
teurization and continuous flow from 
Processing to freezing was held val- 
id.-^-Gilchrist Drug Co. v. City of 
Birmingham, 174 So. 609, 234 Ala 
204, 111 A.L.R. 103. 

5. Cal.—Natural Milk Producers 
Ass’n vj City and County of San 
Francisco, 124 P.2d 25, 20 Cal. 2 d 
101 . 

N.Y.—People ex rei. Ogden v. Mc- 
Gowan, 195 N.Y.S. 286, 118 Misc. 
828, affirmed 191 N.Y.S. 946, 200 
App.Div. 836. 

6 . N.C.—State v. Edwards, 121 SJE 
444, 187 N.C. 259. 

Tex.—^Prescott v, City of Borger, Civ. 
Aon.* 158 S-W.Sfl 578. -Arrnr ri»fu 5 ;edL 
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be done or conducted in a particular manner ^ or 
according to reasonable standards of perfection;^ 
but an ordinance requiring the pasteurization to be 
done within the city is invalid ^ as to producers 
whose dairies, although located outside the city, 
are in a district having the same inspection Service 
as the municipality, where such inspection district 
or Service has been approved, as provided by stat¬ 
ute, by a state official,^0 although such an ordinance 
has been held valid as to milk brought in from an- 
other inspection district,and an ordinance pro- 
hibiting the sale in the city of ice cream not pasteu- 
rized and frozen on the same premises in the city 
has also been held valid .^2 

As to Soft or nonintoxicating drinks. Under a 
statute authorizing it to regulate “other provisions,” 
a city has authority to regulate soft drinks.^^ 
While, under its general police power, in the ab- 
sence of express authority, a municipal Corporation 
may not absolutely prohibit the sale of nonintoxi¬ 
cating drinks,especially where the state has li- 
censed the sale thereof,^^ the business of selling 
such drinks may be a proper subject of municipal 
regulation,i6 especially where the places where it is 
conducted may become mere covers for illegal liq¬ 
uor traffic or centers for crime and meeting plac¬ 
es for criminals.^s In the exercise of the power the 
Corporation may provide for the inspection of such 
establishments by designated public officials; it 
may require that samples of beverages on sale be 
furnished for examination or analysis; it may re¬ 
quire an unobstructed view of the interior of the 
establishment; and, within reasonable limits, it may 
regulate the opening and closing hours of busi- 


§ 10 

ness.i® Also it may require that a license be ob- 
tained for the conduct of the business of selling 
nonintoxicating drinks but, in the absence of ex¬ 
press authority, it is without power to require li- 
censes from persons engaged in driving trucks for 
the delivery of nonintoxicating beverages to retaii 
dealers.21 

It is within the police power of a municipal Cor¬ 
poration to regulate the sale of cider.’^ In the ex¬ 
ercise of that power, it may prohibit the sale of 
cider in smaller quantities than that specified,^^ 
and it may forbid the drinking thereof at the place 
of sale.-^ 

While the use of saccharin in nonalcoholic car- 
bonated drinks or beverages may not be prohibited 
entirely, even indirectly by making its use prac- 
tically impossible,^® its presence in such drinks or 
beverages may properly be required to be made 
known to the public by a proper label.^® 

§ 10. Construction and Operation of Regula- 
tions Generally 

Valid food regulations are construed, if possible, so as 
to give effect to the intent or purpose of their enactment 
and to the usual and ordinary meanlng of the language 
empioyed therein. As so construed, and within their in- 
tended and legitimate scope, they are operative and 
will be accorded effect. 

An authorized municipal ordinance pertaining to 
food has the force of law and is as obligatory with¬ 
in the municipality as though enacted by the legis- 
lature.27 Food regulations, whether consisting of 
statutes, ordinances, or rules or orders of a board 
or like agency, are subject to general rules of con- 


7. 111.—^Koy V. Chicago, 104 N.E. 
1104, 263 111. 122, Ann.€as.l915C 
^7. 

Wis.—Pfeffer v. Oity of Milwaukee, 
177 N.W. 850. 171 Wis. 514. 

8. N.Y.—L.ang's Creamery v. City 
of Niagara Falis, 231 N.Y.S. 368, 
224 App.Div. 483, affirmed 167 N.E. 
464, 251 N.Y. 343. 

9. Minn.—State ex rei. 'Larson v. 
City of Minneapolis, 251 N-W. 121, 
190 Minn. 133. 

Ordinance regniring pasteurization 
witMn connty 

Tex.-—Prescott v. City of Borger, Civ. 
App., 158 S.W.2d 578, error refused. 

10. Cal.—^La Franchi v. City of San¬ 
ta Rosa, 65 P.2d 1301, 8 Ca.l,2d 331, 
110 A.‘L.R. 639—Van Garameren v.. 
City of Fresno, App., 124 P.2d 621. 

11. Cal.—Witt V- Klimm, 274 P. 

. 1039, 97 CaLApp. 131. 

12. Tex.—McKenna v. City of Gal- 
veston, Civ.APP., 113 &W.2d 606, 
error dismissed. 


13. 111.—City of Chicago v. Chicago 
Beverage Co., 22 N.E.2d 708, 372 
111. 33—Larson v. City of Rock- 
ford, 21 N.E.2d 396, 371 111. 441. 

14. N.C.—State v- Dannenberg, 63 S. 
E. 946, 150 N.C. 799. 

15. N.C.—State v. Dannenberg, su¬ 
pra. 

16. Ark.—^Kirby v. Paragould, 251 S. 
W. 374, 159 Ark. 29. 

43 C.J. p '372 note 52. 

17. Md.—Kimmell v. Westemport, 
117 A. 748, 140 Md. 506, 511. 

N.Y.—Safee v.' Buffalo, 198 N.Y.S. 

646, 204 App.Div. 561. 

43 C.J. p 372 note 53. 

18. N.Y.—Safee v. Bulfalo, supra. 

43 C.J. p 373 note 64. 

19. N.Y.—Safee v. Buffalo, supra. 

20. Minn.—State v. Ives, 297 N.W. 
'0 63. 

43 C.J. p 373 note 58. 

Bn^nens of selling at Wholesale 
DL-^it^ of Chicago v. Chicago Bev- 
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erage Co., 22 N.E.2d 708, 372 111. 
33. 

21. 111.—^Westville v. Rainwater, 128 
N.E. 492, 294 111. 409. 

22. Kan.—Monroe v. Lawrence, 24 
P. 1113, 44 Kan. 607, 10 L.R.A 520. 

23. Kan.—Monroe v. Lawrence, su¬ 
pra. 

43 C.J. p 373 note 63. 

24. Kan.—Monroe v. Lawrence, su¬ 
pra. 

43 G.J. p 373 note 64. 

25^ N.Y.—People, on Complaint of 
Holborow, V. Jacobowitz, 229 N.Y. 
S. 369, 224 App.Div. 111. 

26. N.Y.—People ex rei. Domingo v. 
French Bottling Works, 180 N.E. 
537, 259 N.Y. 4, affirming People, 
on Complaint of Domingo, v. 
Prenoh Bottling Works, 252 N.Y.S. 
950, 234 App.Div. 680. 

27. N.Y.—^People v. Reicherter, 112 
; N.Y.S. 936, 128 App.Div. 675., 
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struction, including, where the rules are statutory, 
the rule that sta tutes in pari materia should be con- 
strued with a view to harmonizing them and giv- 
ing effect to both,2S and including also the rule that 
every word in a statute is to be given effect if pos- 
sible.29 They are to be construed so as to give 
effect, if possible, to the intent or purpose of their 
enactment and so as to give effect to the usual 
and ordinary meaning, at the time of enactment, 
of the words employed therein.^^ Notwithstand- 


ing some authority to the contrary,^^ it is held that 
they are not to be strictiy construed,3^ except to the 
extent that they are of a penal nature,^» but in- 
stead should be liberally construed.36 In any event, 
they should be given a reasonable construction.^7 
They should not be narrowed, in their construction, 
so as to exclude cases clearly within their intent 
nor should they be stretched beyond their legitimate 
scope to cover matters not clearly meant to be in- 
cluded.'39 In case of an ambiguity they should be 


28. Mich.—Jasnowski v. Recorder’s 
Ct Judge, 161 N.W. 907, 195 Mich. 
269. 

S.D.—State v. Manley, 150 N.W. 291, 
34 S.D. 634. 

Tex,—Mantel v. State, 117 S.W. 855, 
55 Tex.Cr. 456, 131 Am.S.R. 818, 
followed in Sue Lung v. State, Or., 
117 SW. 857. 

26 C-J. p 764 note 5 [a]. 

Statutes are not tn pari materia 
where they were not enacted at the 
same time and each had a separate 
and distinet purpose in view.—Co¬ 
lumbus Packing Co. v. State, 140 N. 
E. 376, 106 Ohio St. 469, '37 
1525. 

29. Mass.—Commonwealth v. Cohen, 
146 N.E. 228, 250 Mass. 570. 

30- U.S.—Pieldcrest Dairies v. City 
of Chicago, C.C.A.I1I., 122 P.2d 132, 
reversing, D.C., 35 F.Supp. 451— 

U. S. V. Commercial Creamery Co., 
E.C.Wash., 43 F.Supp. 714. 

Cal.—United Milk Producers of Cali- 
fornia v. Cecil, 118 P.2d 830, 47 
CaI.App.2d 758, 

Ind.—Milk Control Board of Indiana 

V. Phend, 9 N.E.2d 121, 104 Ind. 
App. 196- 

N.Y-—Noyes v. 'Landel, 18 N.Y.S.2d 
67$, affirmed 21 N.Y.S.2d 616, 259 
App.Div. 1108, reargument denied 
22 N.Y.S.2d 536, 260 App.Div. 827, 
affirmed 33 N.E.2d 865, 284 N.Y. 
563, reargument granted 32 N,E.2d 
833, 285 N.Y. 548, affirmed 34 N.E. 
2d 906, 235 N.Y. 749. 

26 C.J. p 764 note 9. 

Declared or exeeuted intent 

The extent to which the legisla- 
ture has regiilated the milk industry 
is not to be determined by its sweep- 
ing^ declaratkm of the powev which 
it intended to give' to the commis- 
sion, but by the language which it 
used in actually bestowing power 
on tJie oommission.—Green v. Milk 
Control Commission of P^nnsylvania, 
48 Dauph.Co., Pa., 385. 

31- U.S.—Fieldcrest Dairies v. City 
of Chicago, C.C.A.I11., 122 F.2d 132, 
reversing, D.C., 35 F.Supp. 451. 

32. TJ-S.—^Pieldcrest Dairies v* City 
of Chicago, supra. 

Mass.—Commonwealth v. Cohen, 146 
N.E. 228, 250 Mass. 570. 

26 C.J. p 764 note 8. 


Plain meaning and import must be 
given by the court to the words of a 
food law.—People v. Consumers’ San- 
itary Coffee & Butter Stores, 247 111. 
App. 39. 

33. N.J.—-State Board of Milk Con¬ 
trol V- Richman Ice Cream Co., 
175 A. 796, 117 N.J.Eq. 296. 

34. U.S.—U. S. V. Commercial 

Creamery Co., D.C.Wash., 43 P. 
Supp. 714—A. O. Andersen & Co. v. 
U. S., C.C.A.Wash., 284 F. '542. 

35. Pa.—Commonwealth v. Crist, 39 
Pa.Dist. & Co. '325, 54 York Leg, 
Rec. 61—Commonwealth v. Druck- 
er, 38 Pa.Dist. & Co, 169. 27 North. 
Co. 218. 

S.C.—Delk V. 'Liggett & Myers To¬ 
bacco Co., 186 S.E. aS3, 180 S.C. 436. 
26 C.J, p 765 note 13. 

136. N.Y.—S. H. Cranston, Inc., v. 
Department of Health of City of 
New York, 6 N.T.S.2d 275, 168 
Misc. 749. 

26 C.J. p 764 note 9. 

The term “restanrant” in the san- 
itary code of the City of New York 
is given the broadest possible inter- 
pretation.—People, on Coraplaint of 
Canniano, v. Kupas, 13 N.Y.S.2d 488, 
171 Misc. 480. 

37. Cal.—^Jersey Maid Milk Products 
Co. V. Brock, 91 P.2d 577, 13 Cal. 
2d 620. 

Minn-—State v. Witfs Market House, 
254 N.W. 596, 191 Minn. 425. 

26 C.J. p 764 note 9 [b]. 

38^ Tenn.—Jacobs Packing Co. v. 
Planery, 151 .S.W.2d 1073, 177 Tenn. 
•546. 

26 C.J. p 764 note 10. 

Uilk control act shonld not he 
emascnlated by unduly technical 
construction.—United Milk Produc¬ 
ers of California v. Cecil, 118 P.2d 
830, 47 CaLApp.2d 758. 

Handier 

(1) Where milk produced in a cer- 
tain marketing area was handled in 
curreht of interstate commerce, per- 
sons engaged continuously in pur- 
chausing milk from producers or oth- 
er handlers, and Processing, distrib- 
uting, and handiing milk in such 
area in competition with ali pther 
handlers in area, were “handlers” of 
milk In current of interstate com¬ 
merce, so as to be subject to order 
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of secretary of agriculture regulat- 
ing handlers of milk in such area—• 
U. S. V. Beck, D.C.Iowa, 35 F.Supp. 
307. 

(2) A person is a handier within 
I the meaning of such an order where, 
although he deals in milk produced 
and sold wholly within the state, 
about half of the milk produced for 
sale in the marketing area is actual¬ 
ly moved in interstate commerce 
while being brought to market, and 
the milk which he handles is sold 
in the market in active competition 
with milk brought there in inter¬ 
state commerce.—U. S. v- Adler’s 
Creamery, C.C.A.N.Y., 107 F.2d 987. 
Distributor 

Provisions in milk control act de- 
fining distributor as meaning any 
person whether or not such person 
is a producer or an association of 
producers, engaged in business of 
distributing or handiing fluid milk, 
and defining person as meaning an 
individual, firm, Corporation, associ¬ 
ation, or any other business unit, in- 
dicated a legislative intent to include 
all associations within scope of act. 
Cobperative marketing associations 
are “distributors” for their members, 
and therefore are subject to opera- 
tion and control of the act.—United 
Milk Producers of California v. Cecil, 
118 P.2d 830, 47 Cal.App.2d 7'58. 
‘*Wli 06 V 6 r” includes a, Corporation 
Mass.—Commonwealth v. Graustein, 

95 N.E. 97, 209 Mass. 38. 

“Any person^ 

Shipment by a warehouseman, not 
a manufacturer or dealer, of adulter- 
ated or misbranded articles of food 
from One state to another was with¬ 
in the Pure Food and Drugs Act fpr- 
bidding such shipment by “any per¬ 
son."—U. S. V. Buffalo Cold Storage 
Co-, D.C.N.Y., 179 F. 865. 

The term “cane sugar'’, as used 
In a statute, was construed to include 
beet sugar.—Curtice Bros. Co. v. 
Barhard, Ind., 209 F, 589, 126 C.C.A. 
411. 

The term “common table salt”, as 

used in a statute, was construed to 
include rock salt—-Curtice Bros. Co. 
v. BpTiard, supra. 

39. Aia.—Mlller* Grain & Cbmmifl- 

sion Co. V, International ^Ugar 
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given a construction that will render them intelligi- 
ble and valid rather than vague and contradictory, 
or otherwise void.^<^ An act relating to a specific 
article takes precedence over a general statute.-^^ 

A food law will not have a retroactive effect, un- 
less its express letter or clearly manifested inten- 
tion requires that it should have such efifect.^^ It 
continues in effect without reference to the continu- 
ance of an economic depressioni^ 

A state food law does not apply to the governor 
of a horne for federal soldiers established by and 
operated under an act of congressi^ but a state 
milk control act, or a reasonable order or regula- 
tion made thereunder by a state milk control board 
or commission, applies to, and must be obeyed by, 
a person selling milk in the state, even though he 
deals with the United States government, as by sell¬ 
ing milk for consumption on a military reservation 
or in a veterans’ hospital, or other federal institu¬ 


tioni® That a food product is prepared by a proc- 
ess which is or has been protected by letter patent 
of the United States does not prevent it from Corn¬ 
ing within the operation of laws passed by a state 
in the exercise of its police powersi® A state stat¬ 
ute forbidding the shipment of unwholesome arti- 
cles applies to all shipments of such articles wheth- 
er intra-state or interstatei"^ 

Stafufory bond. Where a milk dealer has given 
a statutory bond guaranteeing payment to produc- 
ers, recovery may be had on the bond in a proper 
action wherein there are proper parties and a 
cause of action is proved or a warrant of attor- 
ney to confess judgment, contained in the bond, is 
exercisedi^ Defendant cannot properiy inject re- 
sults flowing from his own inaction as a defense to 
a suit on the bondi^ The principal matter to be 
litigated in such a suit is whether or not there has 
been a default in the condition of the bond;^^ and 
the official bringing suit is not required to give no- 


Feed No. 2 Co., 72 So. 368, 197 

Ala. 100. 

jq-.j,—state Board of Milk Control 

V. Richman Ice Cream Co., 175 A. 

796, 117 N.J.Eq. 296. 

Tex—Meisner v. State, 232 S.W. 841, 

89 TexCr. 547. 

26 C.J. p 764 note 11. 

Tlie term “distri^butor,” as de- 
fined by an act dealinff with the stab- 
ilization and marketing of fluid milk 
and cream, refers to distributors of 
fluid milk and cream, and does not i 
include those who manufacture and 
sell dairy products.—Ex parte Will- j 
ing, 86 P.2d 663, 12 Cal.2d 591. 

Store or operator thereof 

(1) Distributing plants where milk 
is collected, pasteurized, and dis- 
tributed by solicitors working on a 
commission basis are not “stores" 
within a milk control law or a stat¬ 
ute imposing a privilege tax on re- 
tailers.—L.ee v. Poinsettia Dairy 
Products, 200 So. 369, 145 Fla. 610. 

(2) A person who operates a store 
from which he regularly sells milk, 
the average daily sale being from 
one to one and one-half gallons, and 
who by a printed sign on front bf 
building occupied by him as a store 
and residence advertises milk for 
sale, and who sells milk to the gen¬ 
eral Public, is not a person who sells 
milk on a “non-commereial basis” 
within the Milk Control Act, L. 1937 
p 247.—McEmney v. State, 199 S.E. 
115, 186 Ga. 886. 

"Standard mille bottlefl" 

An ordinanoe requiringr that milk 
apd milk products, when sold in 
quantities of less than one gallon, 
be delivered in ‘‘Standard milk botb- 
tles,” referred to the glass milk bot^r 
tle In common use, and not to i)aper 


containers.—^Pieldcrest Dairies v. 

City of Chicago, C.C.A.I11-, 122 F.2d 
132, reversing, D.C., 35 F.Supp. 451. 
“Pinal” 

Under milk control act, after first 
election resulting in a vote against 
adoption of act in a particular area, 
designated a milk shed, a second 
election may be had, since expres- 
sion in act that declaration of resuit 
of any such election shall be “final” 
merely means that there shall be no 
judicial interference with declara¬ 
tion of resuit as made by the board 
and does not mean that another elec¬ 
tion shall not be had.—Gibbs v. Milk 
Control Board of Georgia, 196 S.E. 
791, 185 Ga. 844. 

40. Oal.—In re Hoffman, 99 P. 517, 
155 Cal. 114, 132 Am.S.R. 75. 

Mo.—St. Douis V. Kniempeler, 139 
S.W. 446, 235 Mo. 710. 

41. Mich.—Pierre Viaus Maple Co. 
V. Bird, 117 N.W. 553, 154 Mich, 73. 

42. N-T. —People v. Wendel, 111 N. 
E. 846, 217 N.T. 260, Ann-Cas.l916B 
701. 

I 43. Ala.—Taylor v. State ex reL Al- 
abama State MUk Control Board, 
186 So. 463, 237 Ala. 178. 

44. U.S.—Ohio V. Thomas, Ohio, 19 
S.Ct. 453, 173 U.Sw 276, 43 KEd. 
699, afBrming 87 F. 453, 31 C.C.A- 
8 . 

45. Ma^.—Milk Control Board v. 
Gosselin’s Dairy, Ina, 16 N.EL2d 
41, 301 Mass. 174. 

N.J.—^Paterson Milk & Cream Co. v. 
Milk Control Board, 192 A. 838, 118 
NJT.Daw 383. : 

Pa.-^Penn Dairies v. Milk Control 
Commission, 26 A.2d 431—Com- 
, monweaith v. Rohrer, 371 Pa.Dist. & 
Co. 410, 45 Lanc-Rev- 553* 
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46. U.S.—Arbuckle v. Blackburn, 

Ohio, 113 F. 616, 51 C.G.A. 122, 65 
L.R.A. 864 appeal disraissed 24 S. 
Ct- 148, 191 U.S. 405, 48 KEd. 239. 

4(7. N.T.—People v. Bishopp, 89 N. 
T.S. 709, 44 Misc. 12, aflSrmed 94 
N.T.S.2d 773, 106 App.Div. 266. 

48. N.T.—Pyrke v. Brudno, 278 N. 
T.S. 353, 243 App.Div. 493, afflrmed 
200 N.E, 42. 269 N.T. 652. 

49. &eceivership proceedlng* in fed¬ 
eral equity court against corporate 
milk dealer is "proper action” under 
state statutes for liquidation and 
distribution of proceeds of bonds to 
unpaid milk producers; but in such 
receivership proceeding the fund 
arising from proceeds of the bond 
will be administered separate and 
apart from other funds in the hands 
of the receivers and solely for the 
beneficiaries of the security.—Toung 
V. Pequest Dairy, D.CN.J., 13 F.Supp. 
164. 

50t N.T.—Ten Eyck v. Columbia 
Casualty Co., 284 N.T.S. 691. 246 
App.Div. 867. 

Pa.—Commonwealth ex rei. Margiotti 
V* Ortwein, 28 Pa,Dist. & Co. 350, 
43 ,Dauph.Co. 340. 

51. N.T.—^Pyrke v. Continental Cas¬ 
ualty Co.. 260 N.T.S. 245, 144 Misc. 
801. 

02. Pa.—Cbmmonwealth v. Dibble, 
41 Pa.Dlst & Co. 206, 50 Daupb, 
CO. 310. 

53. Pa—Commonwealth ex rei. .Mar¬ 
giotti V. Ortwein, 200 A. 859, 132 
Pa. Super. 166. 

54. N.T.—Pyrke v. Continental Cas¬ 
ualty Co., 260 l^.T.S. 245, 144 Misc. 

801-..,, I ' . 1 ' .1^ 
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tice to daimants to file their claims until he has re- 
covered on the bond and has something to distrih- 
ute.55 Particular producers, for whose benefit addi- 
tional security has been given, need not realize on 
such security before sharing in the distribution of 
the proceeds of the statutory bond;^® and, where 
the proceeds are insufficient to satisfy all claims, the 
balance owing on each claim may be considered 
a claim against the general estate of the producer 
in the hands of receivers for distribution.^^ A 
particular state statute is construed to limit par- 
ticipation in the proceeds to producers resident in 
the state.^^ 

The bond applies automatically to new prices 
fixed by order of a board during the effective period 
of the bond;^9 but it does not apply to transactions 
between dealers.^O a statutory citrus dealePs bond 
is not retroactive and does not cover obligations 
created before, and existing on, its effective date.^^ 

§ 11. Amendment and Repeal of Regulations 

General rules are resorted to in determining whether 
or not there has been an amendment or repeal of a food 
regulation and, if so, the effect thereof. 

An existing statute or ordinance relating to food 
is repealed by a subsequent one covering the whole 
of the same subject matter, and intended as a sub¬ 
stitute for the former,or, to the extent of the in- 
consistency, by a subsequent inconsistent one;®2 
but repeal by implication is not favored;®^ and the 
later act will be regarded as merely an additional 
regulation where it does not cover the same subject 
matter or is not so repugnant to the earlier statute 
that both may not be enforced together.^^ The en- 


actment of a pure food law by the legislature does 
not operate to repeal an existing law authorizing 
municipal corporations to pass ordinances to pro¬ 
mote the public health.®® The later act may some- 
times continue, rather than repeal, the earlier one,67 
or it may continue and extend the earlier act, as 
amended, for a specified period of time.^s An 
amendment does not affect orders previously is- 
sued,6^ nor does it necessarily invalidate a petition 
previously filed and partially acted on, or prevent 
its use as a basis for a new plan conforming to the 
amendment.70 The repeal of a statute requiring a 
bond does not take away the protection of a bond 
in reliance on which transactions took place while 
the statute was in force.^l 

§ 12. License, Inspection, Marking, and 

Branding 

a. License or permit 

b. Inspection 

c. Marking, branding, or labeling 

a. License or Permit 

A valid and applicable statute or ordinance relating 
to a license or permit to manufacture or deal in a desig- 
nated kind of food Is binding and controlllng on both a 
manufacturer or dealer within its terms and the officer, 
board, or commission charged with duties in respect of 
the issuance, revocation, or suspension of the license or 
permit. A refusal or revocation of a license is review- 
abie. 

It is necessary to comply with a valid and ap¬ 
plicable statute or ordinance requiring a manufac¬ 
turer of, or dealer in, certain articles of foodj^^^ 
such as bread,73 citrus fruit,7-i fish,75 oleomargar- 
ine,76 or renovated butter,77 to obtain a license and 


55. ]Sr.Y.—Pyrke v. Continental Cas- 
ualty Oo-, supra. 

56. N.Y.—Andes Co-op. Dairy Co. v. 
Baldwin, 189 N.K 705, 263 N.Y. 
578, affirming 266 N.Y.S. 18, 2'38 
App.Div. 726. 

57. XJ.S.—Young- v. Pequest Dairy, 
D.C.N.J., 13 P.Supp. 164. 

58. U.S.—Young- v. Pequest Dairy, 
supra. 

53. Pa.—Commonwe^lth ex rei. Mar- 
giotti V. Ortwein, 200 A. 859, 132 
Pa.Super. 166. 

60. N.Y.—Pyrke v. Brudno, 278 N. 
Y.S. 353, 243 App.Div. 493, affirmed 
300 N.E. 42, 269 N.Y. 652. 

61. ^ex.—Texas Underwriters v. 
Martinal, Civ.App., 140 S.W.2d 582. 

ea, D.C.—District of Columbia v. 

Coburn, 35 App.D.C. 324. 

Ind.—State v. Squibb, 84 N.E. 969, 
170 Ind. 488. 

Micb.—People v. Brill, 78 N.W. 1013, 
; m mch. 42. 

63. CaL—United. Milk Producers of 


California v. Cecil, 118 P.2d 830, 
47 Cal.App.2d 758. 

64. Colo.—Ferch v. People, 74 P.2d 
712, 101 Colo. 471. 

26 C.J. p 76'5 note 18. 

Statute held not repealed 
Mass.—Commonwealth v. E. E. Wil- 
son Co., 135 N.E. 376, 241 Mass. 
406. 

66. Mo.—St. Louis v. Kruempeler, 
1-39 S.W. 446, 235 Mo. 710. 

26 C.J. p 765 note 19. 

66. 111.—Chicago V. Union Ice Cream 
Mfg. Co., 96 N.E. 872, 252 111. 311, 
Ann.Cas.l912D 675. 

67. Wis.—State v. Beck, 119 N.W. 
300, 139 Wis. 37. 

68. Ind.—Milk tJontrol Board v. 
Pursifull, 36 N.E.2d 850. 

69. Pa.—Commonwealth ex rei. Mar- 
giotti V. Ortwein, 200 A. 859, 132 
Pa.Super. '166. 

7(X Cal.—Ray v. Parker, 101 P.2d 
665, 15 Cal.2d 275. 
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71. Pa.—Commonwealth ex rei. Mar- 
giotti V. Ortwein, 200 A. 859, 132 
Pa.Super. 166. 

72. Pa.—Commonwealth v. Worms- 
er, 7 Pa.Dist. 318. 

26 C.J. p 758 note 36. 

73. Ala.—^American Bakeries Co. v. 
City of Opelika, 157 So. 206, 229 
Ala. 388. 

74. Fla.—Mayo v. Polk Co., 1-69 So. 
41, 124 Fla. 534, appeal dismissed 
Polk Co. V. Mayo, 57 S.Ct. 39, 299 
U.S. 507, 81 >L.Ed. 376. 

75. Tex.—^Ex parte Mehlman, 75 S. 
W.2d 689, 127 Tex.Cr. 257, followed 
in Greiner v. State, 75 S.W.2d 1110, 
127 Tex.Cr. 28'3. 

76. Ga.—Coy v. Linder, 189 S.E. 26, 
183 Ga. 583. 

Tenn.—Jacobs Packing Co, v. Flan- 
ery, 151 S.W.2d 1073, 177 Tenh. 
546. 

26 C.J. p 758 note 37. 

77. Pa.—Commonwealth v. Seiler, 20 , 
Pa.Stiper. 260. 
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pay a license fee or tax, or containing likt require- 
ments in respect of a manufacturer or seller at 
Wholesale of any article of food, confection, condi- 
ment, or drink,^s or an owner or operator of a 
restaurant, ice cream parior, or other place where 
food or refreshments are served to be eaten on the 
premises;"^ but there are, of course, cases in which 
such requirements are not applicable or which 
fall within an express exemption.^^ A statute or 
ordinance imposing’ such requirements is regulatory 
in nature it inhibits no one, regardless of his 
other activities, or of what might be regarded as the 
Principal one, from engaging in the business in 
question.s^ Where the statute defines a word em- 
ployed therein, such definition will be accorded ef- 
fect;®^ but where it does not do so the word must 
be taken in the sense in which it is commonly un- 
derstood.S^ 

The judicial review of the act of an official in re- 
voking or suspending a license is, when provided 


for by statute ohly in general terms, limited to that 
permissible under the common-law writ of certio¬ 
rari.*^® 

To dedi in milk or milk producis, The activities 
of a particular person in the milk industry may not 
be of such a character as to bring him within a 
valid statute, ordinance, or other regulation requir- 
ing a milk dealer or a dealer in milk products to 
obtain a license or permit.^^ On the other hand,- 
where he is within the application of such a regu¬ 
lation, he not only must obtain the required license 
or permit before making further sales,but he is 
entitled to a license or permit on application there- 
for, as well as to a continuance thereof, without 
suspension or revocation, for the prescribed term, 
and to a renewal on the expiration of the term, 
unless the lawfully prescribed conditions to issu- 
ance of the license or permit are not fulfilled or 
there is adequate legal ground for denial, suspen¬ 
sion, or revocation and the proceedings leading 


78. 111.—City of Chicago v, Chicago 
Beverage Co., 22 N.E.2d 708, 372 

33 —City of Chicago v. Great 
Atlantic & Pacific Tea Co., 282 111. 
App. 337. 

79. D.C.—District of Columbia v. 
Pearson, 271 F. 377, 50 App.D.C. 
303. 

X.T.—People, on Complaint of Can- 
niano, v. Kupas, 13 N.T.S.2d 488, 
171 Misc. 480. 

80. Tenn.’—Goodman v. Jacobs 
Packing Co., 126 S.W.2d 309, 174 
Tenn. 399. 

81. Wis.—Janke v. City of Milwau- 
kee, 231 N.W. 261, 202 Wis. 214. 

82. Tex.—Texas Underwriters v. 
Martinal, Civ-App., 140 S.W.2d 582. 

83. Colo.—In re Interrogatories of 
the Governor on Chapter 118, Sess. 
Laws 1935, 52 P.2d 663, 97 Colo. 
587. 

84. Tenn.—Jacobs Packing Co. v. 
Flanery, 151 S.W.2d 1073, 177 Tenn. 
546. 

85. Tex.—Ex parte Mehlman, 75 S. 
W.2d 689, 127 Tex-Cr. 257, followed 
in Greiner v. State, 75 S.W.2d 1110, 

, 127 Tex.Cr, 283. 

Bnildiag* 

In “fruit and vegetable ordinance” 
requiring higher license fees for non- 
established Wholesale dealers than 
for established dealers, and defining 
“established dealer” as one obcupy- 
ing a regularly established building, 
store, or warehouse and having oth¬ 
er qualifications, the word “building” 
was used in its most restricted sense, 
not including stalls and opon boatli^, 
and hence persons operating stalls 
in market were not entitled to li¬ 
cense as “established dealers.”—^Net- 


ter V. Scholtz, 138 S.W.2d 951, 282 
Ky. 493. 

86. Fla.—Mayo v. Winter Haven 
Packing Co., 3 So.2d 400. 

87. Ind.—Milk Control Board v. 
Pursifull, 38 N.E.2d 246. 

Mich.—People v. Powell, 274 N.W. 

372, 280 Mich. 699, 111 A.L.E. 721. 
N.T.—People v. Shoemaker, 239 N.Y. 
S. 71, 228 App.Div. 314, reversing 
236 N.Y.S. 70, 134 Misc. 542. 

88. U.S.—Miller v. Williams, D.C. 
Md., 12 F.Supp. 236. 

D.C.—Leaman v. District of Colum¬ 
bia, 55 F.2d 1020, 60 App.D.C. 395. 
Ind.—Milk Control Board of Indiana 
V. Phend, 9 N.E.2d 121, 104 Ind. 
App. 196. 

Ky.—Pure Milk Producers & Distrib- 
utors Ass’ns v. Morton, 125 S.W. 
2d 216, 276 Ky. 736. 

N.Y.—Dusinberre v. Noyes, 33 N.Y.S. 
2d 646, 263 App.Div. 445—Baldwin i 
V. Burdick, 276 N.Y.S. 675, 243 App. I 
Div. 250—Baldwin v. Denahan, 293 
N.Y.S. 742, 161 Misc. 711. 

Pa—Milk Control Board v. Staftord, 
29 PaDist. & Co. 506, 19 Erie Co. 
68—Milk Control Board v. Bonsall, 
27 Del.Co. 111—Commonwealth v- 
Licini, 18 Leh.L.J. 238, aflfirmed 10 
A.2d 923, 138 PaSuper. 277. 

Wis-—State ex rei. Department of 
Agriculture and Markets v. Gag- 
non, 296 N.W. 627, 237 Wis. 617. 
Injunction to prevent selling without 
license see infra § 29. 

89. lowa—City of Des Moines v. 
Fowler, 255 N.W. 880, 218 lowa 
504. 

N.H.—Whitney v. Watson, 157 A. 78, 
85 N.H. 238. 

N.J.—Sheffield Famas Co. v. Seaman, 
177 A. 372, 114 N.J.Law 455—^Ur- 
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ban V. Taylor, 188 A. 232, 14 N.J. 
Misc. 887. 

N.Y.—Dusinberre v. Noyes, 31 N.E. 
2d 34, 284 N.Y. 304, reversing 20 
N.Y.S.2d 323, 259 App.Div. 582— 
Lang’s Creamery v. City of Niag- 
ara Falis, 167 N.E. 464, 251 N.Y. 
343, affirming 231 N.Y.S. 368, 224 
App.Div. 483—In re Morris, 219 N. 
Y.S. 143, 128 Misc. 280, aflarmed 
Morris v. Department of Health of 
City of New York, 220 N.Y.S. 890, 
219 App.Div. 810. 

Pa—Simco Sales Service of Pennsyl- 
vania v. Brackin, 26 A.2d 323. 
Wis.—Golden Harvest Dairy Co. v. 
Department of Agriculture and 
Markets of Wisconsin, 286 N.W. 
865, 232 Wis. 240—Buhier v- De¬ 
partment of Agriculture and Mar¬ 
kets. 280 N.W. 367, 229 Wis. 133. 

Temporary license giranted on. oon- 
dition may be revoked for failure to 
perform the condition.—Karsten Dai- 
Ties V. Baldwin, 276 N.Y.S. 659, 243 
App.Div. 656, motion denied 196 N.El 
615, 267 N.Y. 634, and appeal dis- 
missed 199 N.E. 674, 269 N.Y. 566- 

Vlolation of statnie or order 

(1) A violation of a statute is 
ground for revocation or denial of an 
application for renewal, 

Kan.—Dimpp v. Dodge, 73 P.2d 1001, 
146 Kan. 948. 

N.J.—Reck Milk Co. v. Humphreys, 
197 A 279, 119 N.J.Law 526. 

N.Y.—Linden Farms Milk & Cream 
Co. V, Ten Eyck, 284 N.Y.S. 721, 
246 App.Div- 869, appeal dismissed 
3 N.E.2d 473, 271 N.Y. 661. 

(2) Also violation of an order of a 
milk board or commission is ground 
for denial of an application for re- 
newaL 
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> to, and culminating' in, the denial, revocation, or 
spension are not fatally defective.^^^ Under a 
.rticular statute, a person within its terms is en- 
led to a license in the first instance unless a com- 


plaint is filed against its isstiance.®^ The action 
of an officer or board in refusing or revoking a K- 
cense is reviewable and may be annulled where 
it is not based on a sound and leg-al reason for 


J.—Reck Milk Co. v. Humphreys, 
supra. 

—Milk Control Commission v. 
Paulishak. 40 Pa.Dist. & Co. 563. 

(3) However, the fact that reor- 
nized Corporation which applied 
p license to engag^e in retail milk 
siness employed drivers who were 
iployed by old Corporation and 
jre parties to violations of stat- 
e and market orders while em- 
>yed by the old Corporation was 
t ground for denial of license to 
e reorganized Corporation, in ab- 
nce of finding that the drivers 
‘re guilty of any violations after 
e reorganization, after which driv- 
5 were given positive orders to 
mply strictly with laws and orders 

the department of agriculture and 
trkets.—National Guernsey Dairy 
State ex rei. Department of Agri- 
Iture and Markets, 2S6 N.W. 868, 

2 Wis. 248. 

(4) An application for a license is 
operly denied where applicant has 
Id milk without a license in viola- 
»-n of law.—Dusinberre v. Noyes, 

N.T.S.2d 646, 263 App.Div. 445— 
iynolds v. Noyes, 32 N.T.S.2d 1, 

3 App.Div. 907. 

Public poUcy is not ground for re- 
sal.—Dusinberre v. Noyes, 33 N.Y. 
M 646, 263 App.Div. 445. 

. N.J.—Paterson Milk & Cream 
Co. V. Milk Control Board, 192 A. 
838, 118 N.J.Daw 383. 
is.—Buhler v. Department of Agri- 
culture and Markets, 280 N.W. 367, 
229 Wis. 133. 

Prior proceedirLg* in another license 
ar is not a bar where no order 
is entered therein.—Nelson v. 
innsylvania Milk Control Commis- 
5n, 37 Fa.Dist. & Co. 56, 55 Montg. 
».94. 

An order req.tiirirLg- milk company 
Show caose why its milk dealer^s 
:ense should not be revoked be- 
use of sales to unlicensed dealers 
fRciently apprised company of the 
ecific complaint against it—Appli- 
tion of Linden Farms Milk & 
•eam Co., 15 N.Y.S.2d 658, 257 App. 
LV. 737. 

earingr and evidence 

(1) Health board issuing license 
sell milk may prescribe uniform 
id reasonable rui es respecting the 
me, place, and extent of hearings 
L applications and fixing the mini¬ 
um reauirements as to the charac- 
r and quantity of evidence, such 
jgulations not being the imposition 
! additional conditions on an appli- 
unt, to receive a license, but being 
^rmisfiible procedural rules incidea- 


tal to the discharge of the duties im- 
posed on it.—Whitney v. Watson, 
157 A. 78, 85 N.H. 238. 

(2) Petitioner may not complain of 
act of commissioner of agriculture 
and markets in fixing place and time 
for holding of hearing unless such 
determination is arbitrary or capri- 
cious.—Linden Farms Milk & Cream 
Co. V. Ten Eyck, 284 N.Y.S. 721, 246 
App.Div. 869, appeal dismissed 3 N. 
E-2d 473, 271 N.Y. 661. 

(3) However, the proceeding is ju- 
risdictionally defective where it is 
held a shorter time after the appli- 
canfs receipt of notice than that pre- 
scribed hy statute.—Dairy Distribu- 
ters V. Department of Agriculture 
and Markets, 280 N.W. 400, 228 Wis. 
41S. 

(4) Also, difnculty in establishing 
by proof classification of milk pur- 
chased by dealer with regard to price 
fixing does not justify milk control 
board in disregarding fundamental 
laws of evidence or failure to prove 
by competent evidence violation of 
milk control act in proceedings for 
revocation of license.—Royce v. Ros- 
asco, 287 N.Y.S. 692, 159 Misc. 236. 

(5) Statute providing for revoking 
milk dealer^s license requires hear¬ 
ing before impartial tribunal, con- 
frontation of licensee by complain- 
ant, licensee’s representation by 
counsel, and that he have oppor- 
tunity to produce witnesses.—Grand- 
view Dairy v. Baldwin, 269 N.Y.S. 
116, 239 App.Div. 640. 

(6) A single member of state milk 
control board is authorized by stat¬ 
ute to hear and record evidence in 
proceedings for revocation of milk 
producer-distributoFs license and 
submit such evidence to ali members 
of board for final determination.— 
Thompson v. Alabama State Milk 
Control Board, 1 So.2d 381, 241 Ala. 
100 . 

nndings generally 

(1) An applicant is entitled to 
findings which will show particular 
matter determined against him.— 
Elite Dairy Products v. Ten Eyck, 
■3 N.E.2d 606, 271 N.Y. 488, modify- 
ing 288 N.Y.S. 162, 247 App.Div. 443. 

(2) Determination of commission¬ 
er of agriculture and markets reyok- 
ing milk dealer's license would be 
annulled, where commissioner^s pro- 
I)Ose<i findings were mere recitals of 
evidence and did not state facts 
found.—^Beyerdale Dairy v. Ten 
Eyck, 292 N.Y.S. 680, 249 App.I)iv. 
,904. 

Judgment or flTidlng as -feo money 

(1) The board has no authority to 

1068 


render a personal judgment against 
the dealer for the amount of an 
underpayment to a produeer and to 
order his license revoked if the judg¬ 
ment is not paid. 

Ala.—Ex parte Homewood Dairy 
Products €o-, '3 So.2d 58, 241 Ala. 
470. 

N.Y.—Royce v. Rosasco, 287 N.Y.S. 
692, 159 Misc. 236. 

(2) However, it may make a find- 
ing as to the amount which should 
be paid and order the license re¬ 
voked if it is not paid.—Ex parte 
Homewood Dairy Products Co., su¬ 
pra. 

91. Cal.—Jersey Maid Milk Prod¬ 
ucts Co. V. Brock, 91 P.2d 577, 13 
Cal.2d 620. 

92. Ala.—Thompson v. Alabama 
State Milk Control Board, 1 So-2d 
381, 241 Ala. 100. 

N.Y.—Elite Dairy Products v. Ten 
Eyck, 3 N.E.2d 606, 271 N.Y. 488, 
modifying 288 N.Y.S. 162, 247 App. 
Div. 443. 

Fleadings, ajQ^avits, retnm, and is- 
sues 

(1) Where milk dealeFs license 
was canceled by commissioner of 
agriculture because of price cutting, 
attaching to petition to review com- 
missioner’s determination affidavit 
setting forth that dealer was being 
furnished milk by dairy at a price 
satisfactory to dealer and dairy was 
not improper, notwithstanding affida- 
vit was extrinsic to record on which 
commissioner based his determina¬ 
tion, since, in so far as dealer might 
be entitled to mandamus to compei 
commissioner to reinstate license, af¬ 
fidavit might be material as showing 
why commissioner’s action was ille- 
gal.—Marian Creamery Corporation 
V. Noyes, 3 N.Y.S.2d 5, 254 App.Div. 
618. 

(2) Where applicant for milk deal- 
er's license sought a review of de¬ 
nial of application hy certiorari, ap¬ 
plicant was entitled to have findings 
of fact stricken from return of com¬ 
missioner of agriculture and mar¬ 
kets, where findings were of date 
subsequent to that of denial of ap¬ 
plication.—^Highland Farms v. Ten 
Eyck, 293 N.Y.S. 761, 250 App.Div. 
793. 

(3) A rule on defendant to show 
cause why its answer should not be 
stricken ofC was discharged notwith¬ 
standing the answer was not filed 
within the lime required by statute. 
—^Ffeeman v. Pennsylvania Milk 
Control Board, 18 Lfeh.L.J. 199. 

<4> Dairyman who failed to hp- 
pear at hearing of milk contrai 
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preventing an applicant or licensee from engaging 
in a business which is otherwise lawful;^^ but tbe 
conclusion of tbe officer or board should not be dis- 
turbed where it is reasonably supported by findings 
of requisite facts and such findings are in turn sup¬ 
ported by substantial evidence.®^ The officer or 
board is vested with discretion,^® at least in deter- 
mining whether tbe requisite facts have been 
sbown,®^ and to tbe extent that tbe action or deter- 
mination is discretionary it will not be reviewed ex- 
cept for an arbitrary and capricious exercise tbere- 
of or lack of any scope for tbe reasonable exer¬ 
cise tbereof in tbe manner complained of.^^ The 
court, on annulling tbe officeres determination, will 
not direct tbe officer to issue a license where tbe 
record does not conclusively establish that tbe ap¬ 
plicant is entitled thereto.^^ Under statutory au- 
thority, it may, in a proper case, remit tbe record 
to tbe officer, board, or commission for tbe taking 
of further testimony.l Where tbe period of tbe 
suspension of a license is unreasonably long under 
tbe circumstances, tbe court will reduce it.- 


§ 12 

A blanket license issued to tbe trade in general 
should not be so forraulated as to be beyond tbe 
power delegated by statute to tbe official issuing 

A license which by its terms is limited to a re- 
stricted territory cannot be correctly interpreted to 
cover additional territory;^ but where an extension 
to cover otber territory has been granted without 
an application therefor, tbe licensee has no ground 
for complaint.5 A denial of an application for ex¬ 
tension or modification of a license in respect of 
territory or otber matters may be proper on tbe 
showing made;® but it will be annulled where it is 
arbitrary."^ 

An action to restrain an official from canceling 
a license is premature where tbe official is merely 
conducting a bearing and tbe license has not been, 
and may not be, revoked;^ but such a procedural 
objection is purely formal and not substantial, in a 
suit to restrain tbe official from enforcing a blan¬ 
ket license against plaintiff, where tbe official form- 


board or to appeal from its find¬ 
ings and order fixing milk prices 
was thereby precluded on appeal 
from revocation of his milk dealer’s 
license from complaining that board 
had apparently failed to make def¬ 
inite findings of fact, especially in 
view of his admission that facts 
found were correct.—Rohrer v. Milk 
Control Board, 186 A, 336, 322 Pa. 
257. 

(5) On appeal from decision of I 
court of common pleas sustaining 
order of milk control board revok- 
ing milk dealer’s license, milk dealer 
was not entitled to raise issues not 
presented to court of common pleas, 
in view of express statutory provi- 
sion and general rule that superior 
court will not consider law ques- 
tions not raised in lower court.— 
Eisenhart v. Pennsylvania Milk Con¬ 
trol Board, 190 A. 405, 125 Pa.Super. 

Xkere is no right to jnry trial on 

certiorari.—Ex parte Homewood 
Dairy Products €o., '3 So.2d 58, 241 
AJa. 470. 

»3. N.T.—Eli te Dairy Products v. 
Ten Eyck, 3 N.B.2d 606, 271 N.T. 
■48^8, modifying 288 N.Y.S. 162, 247 
App.Div. 443. 

^4. N.T.—Dusinberre v. Noyes, 31 
N.E.2d 34, 284 N.T. 304, reversing 
20 N.T.S.2d 323, 259 App.Div. 582. 
Wis.—Gagnon v. Department of 
Agriculture and Markets, 286 N-W. 
549, 2.32 Wis. 259- 
Zf 8iLpi>orted by any cxedibie evU 
dauce, the findings of departaoent of 
a^grioulture and markets will not be 
disturbed.—Golden Harvest Dairy 
•Ccw V. Department of Agriciilture 


and Markets of Wisconsin, 286 N.W. 
885. 232 Wis. 240. 

Evidence held snfacient 

(1) To support finding.—Nelson v. 
Pennsylvania Milk Control Commis¬ 
sion, 37 Pa.DisL & Co. 56, 55 Montg. 
Co. 94. 

(2) To support conclusions.—Ap¬ 
plication of 'Dinden Farms Milk & 
Cream Co., 15 N.T.S.2d 658, 257 App. 
Div. 737. 

Svldenoe held insnfficient 

(1) To sustain finding.—^National 
Guernsey Dairy v. State ex rei, De¬ 
partment of Agriculture and Mar¬ 
kets, 286 N.W. 868, 232 Wis. 248. 

(2) To support revocation of li- 
censa—Royce v. Rosasco, 287 N.T.S. 
692, 159 Misc. 236. 

95. Ala—Walker v. City of Birm- 
ingham, 112 So. 823, 216 Ala 205. 
N.T.—^Application of Downing, 17 N. 
T.S.2d 539, 258 App.Div. 008—^Ap¬ 
plication of Furity Farms, 26 N. 
r.S.2d 34, 175 Misc. 084. 

96L N.T.—Dusinberre v. Noyes, 31 
N.E-2d 34, 284 N.T. 304, reversing 
20 N.Y.S.2d 323, 2-59 App.Div. 582. 

97. Ala—^Walker v. City of Birm- 
ingham, 112 So. 823, 216 Ala 206. 

N.T.—Silverman v. Department of 
Health of City of New Tork, 300 
N.Y.S. 979, 252 App.Div. 678—^Ap¬ 
plication of Purity Faxms, 26 N.T. 
S.2d 34, 175 Misc. 084. 

98. N.T.—Stracquadanio v. Depart¬ 
ment of Health of City of New 
York, 32 N.B.2d 806, 285 N.T. 93, 
aMrraing 20 N.Y.S.2d 965, 259 App. 
Div. 994, aflirmingr 20 N.Y.S.2d 964, 
appeal denied 21 N.T.S.2d 611, 259 
App.Div. 1073. 
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99. N.T.—Elite Dairy Products v- 
Ten Eyck, 3 N.E 2d 606, 271 N.T. 
488, modifying 288 N.Y.S. 162, 247 
App.Div. 443, 

1. Pa—Nelson v. Pennsylvania Milk 
Control Commission, 37 PaDist. & 
Co. 56, 55 Montg.Co. 94—Levengood 
V. Eisaman, 36 PaDist. & Co. 184. 

2 . Pa.—^Wolfe v. Milk Control Com¬ 
mission, 40 PaDist. & Co. 687, 23 
Erie Co. 337. 

3- U.S.—Royal Farms Dairy v. Wal- 
lace, D.C.Md., 8 P.Supp. 975. 

4. N.T. — Crowley’s Milk Co. v. Ten 
Eyck, 1 N.E.2d 119, 270 N.T. 328, 
affirming 283 N.Y.S. 166, 246 App. 
Div. 654. 

5. N.T.—Crowley*s Milk Co. v. Ten 
Eyck, supra 

6. N.T.—Application of Dellwood 
Dairy Co., 32 N.T.S.2d 411, 263 
App.Div. 923, appeal denied 34 N, 
T.S.2d 268, 263 App.Div. 1029—Ap¬ 
plication of Kraft Cheese Co., 30 
N.Y.S.2d 920, 263 App.Div. 761— 
SheflSeld Farms Co. v. Ten Eyck, 
299 N.T.S. 340, 252 App.Div. 825— 
Karsten Dairies v. Baldwin, 276 
N.Y.S. 659,. 243 App.Div. 656, mo- 
tion denied 196 N.E. 615, 267 N.T. 
634, and appeal dismissed 199 N.E. 
674, 269 N.T. 566. 

7. N.T. — Begent v. Noyes, 32 N.T.S. 
2d 129, 260 App-Div. 231, appeal 
dismissed 30 NJEL2d 485, 284 N.T. 
229. 

8. N.T.—Co-operative Dair 3 rmen of 
Praser v. Ten Eyck, 286 N.T.S. 351, 
158 Misc. 726. 
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ally and definitely takes the position that plaintiff 
is subject to the license and has violated it, and 
various people in the trade have been warned not to 
deal with plaintihf as a violator of the license;^ 
and where the license is not applicable to plaintiff 
he is not obliged to exhaust administrative proce- 
dure before bringing suit.l^ 

A license fee accompanying an application may 
not, on denial of the application, be recovered back 
from an ofhcial where, under the statutes, the fee is 
absorbed in a general fund, the official has no au- 
thority to repay the applicant, and any duty to make 
reimbursement is the duty of the state.^^ 

b. Inspection 

The courts accord proper construction and effect to 
food inspection laws. 

Provided they have not been repealed,^^ valid 
statutes, ordinances, and rules and regulations hav- 
ing the force of law, relating to the inspection of 
meats or other designated articles of food, or of 
the premises where they are manufactured, pre- 
pared, or sold,i3 and requiring the payment of an 
inspection fee by the producer or dealer,!^ or other- 
wise relating to payment of the cost of inspection,^'5 
will be given effect to the extent that, as properly 
construed, they are applicable. So too an express 
exemption in an inspection statute or ordinance will, 
when applicable, be accorded effect and a limita- 
tion of the exemption, not found in the statute or 


ordinance, will not be read into it.^^ There is no* 
right to recover back market inspection fees which, 
although excessive, have been paid under an exist- 
ing ordinance and expended for public purposes.^^ 

c. Marking, Branding, or Labeling 

Statutes relating to the marking, branding, or label¬ 
ing of articles of food, or the containers thereof, are 
construed by the courts and, as so construed, are or are 
not given effect accordingly as they are or are not ap- 
plicable. 

Federal and state statutes relating to the- 
marking, branding, or labeling of articles of food,, 
or the containers thereof, have been construed and,, 
as so construed, accorded or not accorded effect ac¬ 
cordingly as they were or were not applicable, al¬ 
though the question, considered infra § 23, most fre- 
quently arising under such statutes is what consti- 
tutes a misbranding in violation thereof. State stat¬ 
utes of this nature are deemed not to refer to cas¬ 
es of private consumption of food, but rather to 
deal with articles or packages as put into^ or sold 
in, commerce and to refer to labeis used in market- 
ing;2t and, although they may disclose an intent to 
impose the duty of marking or labeling on' the man- 
ufacturer,22 they do not require him* to perform 
this duty until the processes of manufacture are 
complete.23 Some of the statutes, in their use of 
the words “mark” and “label,” do not manifest an 
intent to make any particular distinction between 
them.2^ Statutes requiring a statement on a con- 


9. U,S.—Royal Farms Dairy v. Wal- 
lace, D.C.Md., 8 P.Supp, 975. 

10. U.S.—Royal Farms Dairy v. 

Wallace, supra. 

11. N.Y.—Samuel Adler, Inc. v. 
Koyes, 32 N.E.2d 781, 285 N.T. 34, 
reversing IS N.Y.S.2d 253, 259 App. 
Div. 776, appeal denied 20 N.Y,S.2d 
414, 259 App.Div. 941. 

12. Ark.—Coleman v. City of Little 
Rock, 88 S.W.2d 58, 191 Ark. Si4. 

Office of meat aiid 'miiir inspector 
held impliedly aljolislied. 

Ky.—Fisher v. City of Paducah, 76 
S.W.2d 21, 256 Ky. 300. 

13. Mo.—Coca-Cola Bottling Co. v. 
Mosby, 233 S.W. 446, 289 Mo. 462. 

N.H.—Howson v. Foster Beef Co., 
177 A. 656, 87 N.H. 200. 

N.Y.—People, on Complaint of Ring- 
ler, V. Zeleznik, 193 N.E. 638, 266 
N.Y. 59, reversing 271 N.Y.S. 105'5, 
242 App.Div. 608. 

26 C.J. p 758 notes 39, 43, p 759 note 
45. 

l*t Cal.—Ex parte McKeon, 49 P.2d 
618, 9 Cal.App.2d 223. 

26 C.J. p 758 note 41. 

15. IfesTative proirisiozL 

In a pocilk control act directing the 

state milk control bpard to cooper¬ 
ate with any city, county, or state 


health authorities concerning en- 
forcement of sanitary regulations in 
any marketing area, provided board 
shall not permit or authorize any 
sums to be checked off from the 
funds of any distributor or produc¬ 
er to be used to pay for cost of mak- 
ing inspection for the health depart- 
ment of any municipality, the pro¬ 
viso should not be given a distorted 
meaning wholly at variance with the 
spirit of the statute where there is 
a logical interpretation in harmony 
with the purpose of the law; the 
statute is a marketing measure and 
the proviso prevents the diversion of 
check-off funds from marketing to 
sanitary purposes.—Sullivan v. Catt, 
Ind., 38 N.E.2d 568. 

16. Colo.—Burtis v. City of Mont- 
rose, 247 P. 186, 79 Colo. 475. 

17. Colo.—Burtis v. City of Mont- 
rose, supra. 

18. La.—Oubre v. City of Donald- 
sonville, 131 So. 293, 171 La. 443. 

19. U.S.—U. S. V. iLee, C.C.A.Wis., 
131 F.2d 464, reversing, D.C., 40 F. 
Supp. 801. 

26 C.J. p 7'58 note 43, p 759 note 44. 

Provislon, restricting applicahility 
of statute to originai unbroken pack¬ 
ages, as against a receiver of a mis- 
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i branded article of food shipped 
from another state, does not apply 
as against the shipper.—U. S. v. 
Great Atlantic & Pacific Tea Co., C. 

C. A.Vt., 92 F.2d 610, 113 A.L.R. 961, 
Pravision directing exercise of ad¬ 
ministrative power is deemed not to 
be a part of the definition of an of¬ 
fense.—^U. S. V. Centralia Dairy Co.^ 

D. C.Wash., 60 F.2d 141. 

20. U.S.—Baltimore Butterine Co. v. 
Talmadge, DiC.Ga., '32 P.2d 904, 
affirmed, C.G.A., Talmadge v. Bal- 
timore Butterine Co., 37 F.2d 1014. 

N.Y.—People v. Coney Island Soda 
WaterCo., 256 N.Y.S. 6^9, 142 Misc. 
919. 

26 C.J. p 7'59 note 45. 

21. U.S‘.—Bal timore Butterine Co. v. 
Talmadge, D.C.Ga., 32 F.2d 904, af¬ 
firmed, C.C.A., Talmadge v. Balti- 
more Butterine Co., 37 P.2d 1014., 

Cal.—Ex parte Hayes, 25 P.2d 230, 
134 Cal.App. 312. 

22. Pa.—Commonwealth v. Crist, 39* 
Pa.I>ist. & Co, 325, 54 York Leg. 
Rec. 61. 

23L Chio*.—^Bitner v. State, 134 N.E. 

451, 103 Ohio St 532. 

24. Cal.—Graham v. Justice’s Oourt 
of Colusa Judicial Tp., 67 P.2d 127,. 
20' Call.App.2d 328. 
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tainer or package of the weight or quantity of its 
contents are considered infra § 14. 

§ 13. TaJdng Samples for Analysis 

Statutory provisions are controlling as to the rights 
and duties of officers and sellers in respect of the taking 
of samples of suspected foods or food products by officers 
for the purpose of analysis. 

Effect is accorded statutes providing for the tak¬ 
ing of samples of suspected merchandise by cer- 
tain officers, for the purpose of analysis, and mak- 
ing it compulsory on sellers to furnish such samples 
on demand by the proper officer and compliance by 
him with the statutory formalities but the sample 
must not be taken from a part of the article offered 
for sale which does not fairly represent the 
whole;-6 and a mere agent of the officer, acting 
without authority, cannot compel a dealer to give a 
sample against his wilL27 When so provided by 
statute, the taker of a sample for analysis must 
divide it, on demand, or in some cases without de¬ 
mand, into a specified number of parts, or take 
duplicate samples, and deliver one of such parts or 
duplicate samples to the seller but in the absence 
of a statutory provision making it the duty of the 
taker of a sample for analysis to leave a part of it 
with the seller it seems that the seller cannot com¬ 
pel the prosecution to furnish him with such a 
part.29 In the absence of statutory provision there- 
for, payment for the sample taken is not a condi- 
tion precedent to the right to demand a sample.^O 

§ 14. Quantity and Price 

To the extent that, as properly construed, they are 

25. Mass.—Commonwealth v. Ry- 
herg, 58 N.E. 155, 177 Mass. 67. 

26 C.J. p 759 note 47. 

26. N.Y.—People v. Gilmor, 77 N.Y. 

S. 273, 73 App.Div. 483—People v. 

Wiard, 69 N.Y.S. 1142, 61 App.Div. 

612, affirmed 63 N.E. 1120, 170 N.Y. 

590. 

26 C.J. p 760 note 48. 

27. Mass.—Commonwealth v. Smith, 

6 N.E. 89, 141 Mass. 135. 

28. D.C.—^Weigand v. District of Co- 
lumbia, 22 App.D.C. 557. 

N.Y.—People v. Weaver, 101 N.Y.S. 

961, 116 App.Div. 594. 

26 C.J. p 760 note 53. 

28. Mich.—People v. Worden Gro- 
cer Co., 77 N.W. 315, 118 Mich. 604. 

30. —State v. Dupaquier, 15 So. 

502, 46 La.Ann. 577, 49 Am.S.R. 334, 

26 DR.A. 162. 

26 C.J. p 760 note 52. 

31- Wis.—M. Carpenter Baking Co. 

V. Department of Agriculture and 
Markets, 257 N.W. 606, 217 Wis. 

196. 


applicabfe, valld stattrtesr ordirrances, or orders relating 
to the quantity or price of articles of food sold must be 
comptied with; but, by virtue of express provision, some 
variation or toferance is generally permissibie in respect 
of quantity. 

It is necessary to comply with valid and applica- 
ble statutes or ordinances prescribing the weight of 
loaves of bread sold or requiring, in the case of 
all or certain articles of food sold in containers or 
package form, the actuaJ or net quantity of the 
contents to be stated or marked on the outside of 
the Container or package in terms of weight, meas- 
ure, or numerical count;32 but where the statutes 
or ordinances provide, as they generally do, for 
variations or tolerances, it is not necessary that 
the actual weight be the same as that marked on 
the wrapper, Container, or package and if they 
provide for the establishment of variations or tol¬ 
erances by rules and regulations by a designated 
official it is mandatory on him to prescribe such 
rules and regulations.^^ Statutes or ordinances of 
this character must be given a proper and reason- 
able construction.25 By virtue of an exemption or 
exception therein, the statute may not apply in re¬ 
spect of transactions between a wholesaler and a 
retailer;^® and a statute making it an offense for 
dealers in certain articles of food to refuse to sell 
them in small quantities may have only a limited 
application.3’^ 

Price of milk. A valid milk marketing or price 
fixing order has the force of a statute 38 and must 
be complied with,38 in respect of matters within its 

Department of Agriculture and Mar¬ 
kets, 257 N.W. 606, 217 Wis. 19$. 

36. Pa.—Commonwealth ex rei. v. 
Armour & Co., 30 Pa,Dist. & Co. 
374. 

37. Mass.—Commonwealth v. Woods, 
113 N.E. 837, 225 Mass. 78. 

26 C.J. p 764 note 1-3 [a]. 

38. N.Y.—Mulier Dairies v. Baldwin, 
274 N.Y.S. 975, 242 App.Div. 296. 

39>. U.S.—H. P. Hood & Sons v. U. 
S., Mass., 59 S.Ct. 1019, 307 U.S. 
588, 83 LuEd. 1478, affirming, D.C., 
U. S. V. H. P. Hood & Sons, 26 F. 
Supp. 672, certiorari granted H. P. 
Hood & Sons v. U. S., 59 S.Ct. 647, 
306 U.S. 627, 83 L..Ed. 1031, Whit- 
ing Milk Co. v. U. S., 59 S.Ct. 647, 
306 U.S. 627, S3 L.EdL 1031, and 
Brannon v. U. S., 59 S.Ct. 791, 806 
U.S, 629, 83 L,Ed. 1032. 

CaL—United Milk Producers of Cal- 
ifomia v. Cecil, 118 P.2d'830, 47 
CaLApp.2d 758. 

N.Y.—^Mulier Dairies v. Baldwin, 274 
N.Y.S. 975, 242 App.Div. 296— 

Noyes v. Landel, 18 N.Y.S.2d 676, 


32. 111.—Chicago v. Bowman Dairy 
Co., 84 N.E. 913, 234 111. 294, 123 
Am.S.R. 100, 17 L..R.A.,N.S., 684, 
14 Ann.Cas. 700. 

26 C.J. p 760 note 56. 

33. Vt.—State v. Gladstone, 22 A.2d 
490, 112 Vt. 233. 

34. Tex.—Ex parte Humphrey, 244 
S.W. 822, 92 Tex.Cr. 501. 

35. 111,—Chicago v. Schweinfurth, 
174 Ill.App. 64. 

Iklberal constructioni in favor of pnr. 
chaser 

Statute prohibiting delivery of less 
quantity than represented was in- 
tended primarily for protection of 
purchasers of food, and should be lib- 
erally construed to protect them.— 
Abounader v. Strohmeyer & Arpe Co., 
215 N.Y.S. 702, 217 App.Div. 43, af-I 
firmed 154 N.EL 309, 243 N.Y. 458. 

Where statote defines a term em- 
ployed therein, the popular meaning 
attached to the term should not be 
substituted for the statutory defini- 
tion.— M. Carpenter Baking Co, v. 
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operation,^<^ by a person subject thereto;^^ but a 
particular order, or the statute under which it is 
made, may not be applicable to certain persons,^^ 
Products,or contracts,*^^ and a person who is not 
within the order, so as to be bound to comply there- 
with, is not entitled to the benefits thereof."*^ A 
broker or jobber in milk may be subject to, and 
bound to comply with, a particular order when he 


buys from a cooperative,^^ but not when he buys 
from a handler of milk who is not a cooperative.-^7 
A proper construction should be given a statute or 
order relating to the price of milk and in arriv- 
ing at that construction it may be proper or neces- 
sary to determine the meaning of a particular term 
or terms employed in the statute or order. 

In view of statutory provision, 7 U.S.C.A. § 6(^ 


afllrmed 21 N.Y.S.2d 616, 259 App. 
Div. 1108, rear^ment denied 22 
N.Y.S.2d 536, 260 App.Div. 827, af- 
firmed 33 N.E.2d 865, 284 N.Y. 563, 
rearg-ument granted 32 N.E.Sd 833, 
2S5 N.Y. 548, affirmed 34 N.E.2d 
906, 285 N.Y. 749. 

Pa.—Zeug-er Milk Co. v. School Dist. 
of Pit^^sburgh, 5 A.2d 885, 334 Pa. 
277—Penn Cress Ice Cream Co. v. 
Stites, 51 Dauph. 305. 

Striet compliance with ali the re- 
quirements of administrative regnla- 
tions in connection with administra- 
tion of milk equalization pool under 
the Agricultural Marketing Agree- 
ment Act of 1937, is essential to 
qualify one to receive the benefits 
thereunder.—Vogfs Dairies v. Wick- 
ard, D.C.NY., 45 P.Supp. 94. 

mequality in enforcernent of milk 
price fixmg orders of milk control 
board .does not constitute defense 
against efEort to enforce orders 
against dealer by whom orders were 
violated.—Rovee v. Rosasco, 287 N.Y. 

S. 692, 159 Misc. 236. 

Oontract providing for rehate of 
part of price of milk was illegal 
and void.—Bossom Dairy Co. v. Rock- 
dale Creamery Corporation, 16 N.T.S. 
2d 720, 258 App.Div. 961, affirming 
13 N.T.S.2d 635, 171 Misc. 657. 
Recovery on contract violating order 
see supra § 2. 

40. Operation unaffected hy decision 
A decision of court of appeals, on 
appeal in proceeding to review milk 
marketing order, which sustained 
the order as valid but diredted the 
commissioner of agriculture to de¬ 
termine breeders’ associationes claim 
for differential with respect to 
Guernsey milk, did not remove 
Guernsey milk from operation of the 
order until determination of the claim 
for differential, in view of statute 
providing that equalization shall in¬ 
clude milk of ali grades and produced 
by all breeds of cows.—Noyes v. 
I^del, 33 N.B.2d 865, 284 N.Y. 663, 
affirming 21 N.Y.S.2d 616, 259 App. 
Div. 1108, affirming 18 N.Y.S.2d 675. 
rear^ment denied .22 N.Y.S.M 536, 
360 App.Div. 827, affirmed 34 N.E.2d 
906, 285 N.Y.' 749, reargumeht ^and 
'stay granted 33 N.E.2d 833, 285 N. 

T. 548. 

43- JET.S.-r^. S. V; Rock Royal Co-op., 
If.Y., SO.aCt. 993. 307 U.S. 533, 83: 

3.446, modifying, D.G.„ ..26 


Supp. 534, rehearing denied 60 S.Ct. 
66, 308 U.S. 631, 84 L.Ed. 526. 

Dairymen’s League Cooperative 
Ass^n V. Rock Royal Co-op., 60 S. 
Ct. 66, 308 U.S. 631, 84 L.Bd. 526, 
and Metropolitan Corporative Bar- 
gaining Agency v. Rock Royal Co- 
op., 60 S.Ct. 67, 308 U.S. 631, 84 L. 
Ed. 526—Elm Spring Farm v. U. 
S., C.C.A.Mass., 127 F.2d 920, modi- 
fying, D.C., U. S. v. Elm Spring 
Farm, 38 F.Supp. 508—U. S. v. H. 
P. Hood & Sons, D.C.Mass., 26 F. 
Supp. 672, certiorari granted H. 
P. Hoo'd & Sons v. U. S., 59 S.Ct. 
647, 306 U.S. 627. 83 L.Ed. 1031, 
Whiting Milk Co. v. U. S., 59 S.Ct. 
647, 306 U.S- 627. 83 L-Ed. 1031, 
and B^^annon v. U. S., 59 S.Ct. 791, 
306 U.S. 629, 83 L.Ed. 1032, affirmed 
H. P. Hood & Sons v. U. S., 59 S.Ct. 
1019, 307 U.S. 588, 83 L.Ed. 1478, 
and Green Valley Creamery v. U. 
S., 101 F.2d 342. 

Mass.—Milk Control Board v. Gossel- 
‘ in's Dairy, 16 N.E.2d 641, 301 Mass. 
174. 

N.T.—Noyes v. Landel, 33 N.E.2d 865, 
'284 N.Y. 563, affirming 21 N.Y.S. 
2d 616, 259 App.Div. 1108, affirm¬ 
ing 18 N.Y.S.2d 676, reargument 
denied 22 N.Y.S.2d 536, 260 App. 
Div. 827, affirmed 34 N.E.2d 906, 
285 N.Y. 749, reargument and stay 
granted 32 N.E.2d 833, 285 N.Y. 
548. 

Vt.—State V. Auclair, 4 A.2d 107, 110 
Vt. 147. 

42. U.S.—Elm Spring Farm v. U. S., 

C. C.A.Mass., 127 F.2d 920, modify- 
ing, D.C., U. S. V. Elm Spring Farm, 
38 P.Supp. 508. 

Ala.—Taylor v. State ex rei. Alabama 
State Milk Control Board, 186 So. 
463, 237 Ala» 178. 

43. U.S.—Roloff V. Perdue, D.C.Iowa, 
33 F.Supp. 513. 

44. ConsignmeiLt contracts 

Pa.—Green v. Milk Control Cpmmis- 
sion, 16 A2d 9, 340 Pa. 1, affirm¬ 
ing 48 Dauph.Co. 385, and certio¬ 
rari denied Milk Control Commis- 
sion of Commonwealth of Pennsyl- 
vania v. Green, 61 S.Ct. 826, 312 U. 
B. 708, 85 t,.Ed' 1140, and followed 
in Harrisburg Dairies v. Milk Oon- 
trol Commission, Pa„ 16 A.2d 12. 

45. U.S.—^Vogt’s Dairies v. Wickard, 

D. C.N.Y., 45 F.Supp. 94. ) 

46. U,S.—U. $. V. Dake, D.C.N.T,, i2 

, F.Supp. ,833;. ' ^ ^ 

,47. U.S.-r-U; S. y. Dake, supra. 
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48. Reqnirement that xmiform pool 
price he paid obviously means that 
each producer shall receive the same 
price for the same class of milk as 
fixed by the board.—Savage v. Mar¬ 
tin, 91 P,2d 273, 161 Or. 660. 

49. “Basic average»» is an expression 
not defined in a particular milk con¬ 
trol act, but it has a well-known 
meaning in the milk industry, it be- 
ing a device developed in cooperative 
effort to meet the evil of uncontrolled 
surplus.—Savage v. Martin, supra. 
“Buy,” “sell,” “purchase,” or “pnr- 

chased” 

(1) Since the words "‘buy," “sell," 
and “purchase,” are not defined in the 
Milk Control Law of 1937, P.L. 417, 
31 P.S. § 700j“101 et seq, they are to 
he interpreted as an ordinary man 
would use them; to interpret such 
words to mean “consignment,” would 
produce an oddity or strained mean¬ 
ing which the legislature did not con¬ 
template.—Green V. Milk Control 
Commission of Pennsylvania, 48 
Dauph.Co. 385, affirmed 16 A.2d 9. 
340 Pa. 1, followed in Harrisburg 
Dairies v. Milk Control Commission, 
16 A2d 12, certiorari denied Milk 
Control Commission of Common¬ 
wealth of Pennsylvania v. Green, 61 
S.Ct. 826, 312 U.S. 708, 85 L.Ed. 1140. 

(2) The Word “purchased’" means 
acquired for marketing.—U. S. v. 
Rock Royal Co-op., N.Y., 59 S.Ct. 
993, 307 U.S. 533, 83 L.Ed. 1446, mod- 
ifying, D.C., 26 F.Supp. 534, rehearing 
denied 60 S.Ct. 66. 308 U.S. 631, 84 L. 
Ed. 526, Dairymen’s League Cooper¬ 
ative Ass'n V. Rock Royal Co-op., 60 
S.Ct. 66, 308 U.S. 631, 84 L.Ed. 526, 
and Metropolitan Cooperative Bar- 
gaining Agency v. Rock Royal Co-op., 
60 S.Ct. 67, 308 U.S. 631, 84 L.Ed. 526. 
Different Idnds of milk 

(1) Under statutes relating to sta- 
hilizatjon and marketing of fluid milk 
and fluid cream and defining fiuid 
milk as milk produced in conformi ty 
with quality standards'prescribed for 
“market milk,” which is defined as 
milk supplied to the consumer ia the 
naiural fluid state or prepared for hu- 
man consumption without heing con- 
verfed into any other form or pf*o^" 
uct as distinguished from *hiianufac- 
turing milk,” \^hich is not defini 
“msmufadturing milk" comprises wid 
includes all milk supplied or. pre- 
I)ared for htimfiiu consumption eisccept 
market or flffid milk.—Jersey Maid 
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c (15), for administrative review by the secretary 
of agriculture of the action of a market adminis¬ 
trator, a federal court will not interfere in the first 
instance with allegedly improper details of admin- 
istration of a milk marketing order by the market 
administrator;^*^ and its review of a ruling of the 
secretary as to the correctness of the action of the 
administrator extends and is limited to a determin- 
ation of whether the ruling is in accordance with 
law.^^ 

§15. Purity and Quality 

Various valid regulatiorrs defining and forbidding 
adulteration, or otherwlse dealing with the purity and 
quality, of food or particular kinds of food have been 
construed and given or not given effect, accordingly as 
they were or were not applicable. 

When, as properly construed, they are applica¬ 


ble, but not otherwise, effect is given to valid stat- 
utes, ordinances, or other regulations, relating to 
articles of food introduced into commerce, or sold, 
or intended to be sold, which prohibit the produc- 
tion of such articles under certain conditions 
fix a Standard for articles of food that may be 
sold;5^ forbid adulteration of articles of food;^"^ and 
declare what shall constitute adulteration or when 
an article of food shall be deemed adulterated,^^ as 
by providing that the article shall be deemed adult- 
erated if it contains any poisonous or deleterious 
substance which may render it injurious to health,®^ 
or contains any added substance or ingredient 
which is poisonous or injurious to the health,^" 
or if any valuable or necessary constituent or in¬ 
gredient has been wholly or in part abstracted from 


Milk Products Co. v. Brock, 91 P.2d 
577. 13 Cal.2d 620. 

(2> Milk used for manufacturing 
purposes is included in a statutory 
provision declaring that “milk in¬ 
cludes fluid milk" generally, without 
expressing any liraitation as to the 
purpose, whether for human con- 
sumption directiy or for manufactur- 
ing, for which the fluid milk is to be 
used.—Rieck-McJunkin Dairy Co. v. 
Milk Control Commission, 18 A.2d 
868, 341 Pa. 153. 

‘^Bconomic relationsliip” 

As used in a statutory provision 
relating to the fixing of minimum 
prices for fluid milk and fluid cream 
on a basis of the “economic relation- 
ship of the price of fluid milk for the 
marketing area involved to the pri<)e 
of manufacturing milk," the term 
“economic relationship" means that 
the price designated to be paid to 
producers by distributors for market 
milk shall be based on the relative 
costs incurred in producing and mar¬ 
keting fluid milk to the cost of pro¬ 
ducing and marketipg manufacturing 
milk.—Jersey Maid Milk Products Co. 
V. Brock. 91 P.2d 577, 13 Cal.2d 620. 

A ‘^liomogeiiized” mixture is a mix¬ 
ture of milk or cream, which has 
been run through a homogenizer, and 
to which has been added sugar, or 
some other form of flavoring. and 
which is used in the manufacture of 
ice cream. As used in an order, the 
Word “homogenized*^’ IS to be defined 
in accordance with its general mean- 
ing in the trade.^—M. H. Renfcen Dai¬ 
ry Co. V, Wickard, D.C.N.T., 45 F. 
Supp. 332. 

“Booliug^ BrUd “averagiag^ aie 
words of commoh use and their sig- 
nificance is commonly known.—Sav- 
age V. Martin, 91 F.2d 273, 161 Or. 
660. 

"Price” ^ 

The Word, “piiipe^” in provismn cf 
Milk Control Aet aut^pfizing d^c- 

36 C.J.S.-68 


tor of agricultore to fix minimum 
price which producer may receive for 
his milk, was not used in technical 
sense, and meant any retum received 
by producer from distributor in the 
marketing of the milk-—United Milk 
Producers of California v. Cecil, 118 
P.2d 830, 47 Cal.App.2d 758. 

■Words “well advertised,” within 
statute establishing differential in 
minimum milk price in favor of deal- 
ers not having “well advertised 
trade name," mean well known.—Bor- 
den’s Farm Products Co. v. Baldwin, 
N.Y., 65 S.Ct. 187, 203 U.S. 194, 79 
DEd. 2S1, reversing, D.C., 7 F.Supp. 
352, and mandate granted 55 S.Ct 
239. 

50. XJ.S.—Green Valley Creamery v. 
U. S., C.C.A.Mass.. 108 F,2d 342, af- 
firming, D.C., XJ. S. v. H, P. Hood 
& Sons, 26 F.Supp. 672. 

51. U.S.—^Vogt’s Dairies v. Wick¬ 
ard, D.C.N.T., 45 F.Supp. 94—Fair- 
view Creamery v. Wickard, D.C.Me., 
42 F.Supp. 757- 

52. Mo.—State v. Burk, 176 S.W. 
487, 188 Mo.App. 683. 

Wis.—Benz v. Kremer, 125 N.W. 99, 
142 Wis- 1, 26 LuRAu.N.S., 842. 

53. Ala.—Fuqua v. Birmingham, 82 
So. 626, 17 Ala-App. 142. 

26 C.J. p 761 note 61. 

Particular statute may be limited, 
as where it does not forbid a pro¬ 
ducer to sell unless he produces an 
article of a certain gra4e or Stand¬ 
ard, but merely requires an article, 
when sold or offered for sale in re- 
ceptacles, to bear a brand showing 
what grade or specification it comes 
under and to conform thereto.—Mar- 
shall V. Department of Agriculture of 
Idaho, 258 P. 171, 44 Idaho 440. 

3- , Wis-—Barron County Csmning 
& PJ,ckle Co. v. IXiana Fure Fpod 
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Co., 211 N.W. 764, 191 Wis, 635, 50 
A-U.R. 69. 

26 C.J. p 760 note 69. 

Vinegar see infra § 20. 

55. U.S.—Knapp v. Callaway, D.C. 
N.Y., 52 F.2d 476. 

Ohio.—Yochem v. Gloria, Inc., 17 N.E 
2d 731, 134 OJ>io St. 427. 

Pa.—Commonwealth v. Aleva, 35 Fa. 
Co. 171. 

2 C.J. p 3 note 24—26 C.J. p 760 note 
60. 

Bestrictiou of territorial effect 
A state pure food and drug act 
under which it is unlawful to manu¬ 
facture or sell or offer for sale any 
article of food adulterated, etc., with¬ 
in the definition of the act should be 
restricted in effect to territory of the 
state.—Boylston v. Armour & Co., 12 
S.E.2d 34, 196 S.C. 1. 

Pood iu, or uot in, sealed pack^a 

The statutory definition of an adul¬ 
terated article of food is not limited 
to food in a sealed package.—Donald- 
son V. Great Atlantic & Pacific Tea 
Co., 199 S.E. 213, 186 Ga. 870, 128 A. 
L.R, 456, answers to certified ques- 
tions conformed to 200 S.E. 498, 59 
Ga-App, 79. 

Air iu 'bread 

Admixture of more air into loaf of 
bread than other loaves contain is not 
“adulteration” within a statutory 
definition.—^Tacoma Bread Co. v. 
Maukertz, 57 P,2d 1056, 18$ Wash. 
302. 

56. U.S.^—U- S. V. 1232 Crises Ameri¬ 
can Beauty Brand Oysters, D.C.Mo., 
43 F.Supp. 749. 

N.Y.—Catalanetlo v. Cudahy Packing 
Co., 27 N.Y.S.M 637, affirmed 34 FT. 
Y.S.2d 37, 264 App-Div. 723. 

57- Pa—Commonwealth v. Kevip, 51 
A. 594, 202 Pa. 23, 25, 90 Am.S-R, 
613. 

26 aj. p 761 notes 62 [bl, 63 [a}. 
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it,58 or any inferior or cheaper substance or sub- 
stances have been substituted for it wholly or in 
part,59 or if it is mixed, colored, powdered, coated, 
or stained in a manner whereby damage or inferior- 
ity is concealed,®^ or consists in whole or in part 
of a filthy, decomposed, or putrid substance,or 
of any portion of an animal unfit for food,®^ or 
is the product of a diseased animal,^^ or if it is 
unfit for food;®^ or they may create exceptions or 
exemptions or provide what shall not be deemed an 
adulteration.55 The test of whether some statutory 
provisions, relating to adulteration of food or ex- 
pressly declaring what constitutos an adulterated 


article of food, are applicable is not whether the 
food, or the foreign substance added to, or mixed 
with, it, is unwholesome or injurious to health;®® 
and where, in a particular state, there are different 
statutes dealing with the sale of adulterated food 
and the sale of unwholesome provisions without 
making their condition known to the buyer, and 
they cover different situations, the courts will foh 
low and make effective the statutory distinction.'®^ 
Also, the test of adulteration is not what is cus- 
tomarily done, but what is properly done.®8 It is 
held not to be the intention of the legislative body 
to prevent manufacturers of articles of food from 


58. N.Y.—People v. Kuperschmid, 

176 N.Y.S. 828, 107 Misc. 506. 

26 C.J. p 761 note 64. 

59. Wis.—Barron County Canning & 

Pickle Co. V. Niana Pure Food Co., 

211 N-.W. 764. 191 Wis. 635, 50 A-L. 

R. 69. 

60. N.Y.—Lash, Inc. v. A. C. Ogden 

Milk Co., 297 N.Y.S. 1008, 163 Misc. 

407. 

Statutory provision shonld "be 
strictly construed on account of its 
penal character.—People v. Lefkoff, 
263 N.Y.S. 297, 147 Misc. 70. 
luferiority 

(1) As used in such a statutory 
definition, “inferiority"' is a term of 
comparison, implying a Standard, 
which is to be found in the usual 
Quality of the thing which the prod¬ 
uct under question purports to be.— 
U. S. V. Nesbitt Fruit Products, C.C. 
A.La., 96 P.2d 972, affirming, D.C., 
U. S. V. 492 Cases, More or Less, of 
Orange Juice, Each Case Containing 
Two One-Gallon Jugs, 20 F.Supp, 520, 
rehearing denied, C.C.A., U. S. v. Nes¬ 
bitt Fruit Products, 97 F.2d 1018. 

(2) It means that an ingredient of 
food was, in the first instance, of 
low grade or quality.—^U. S. v. 492 
Cases, More or Less, of Orange Juice, 
Each Case Containing Two One-Gal¬ 
lon Jugs, D.C.La., 20 F.Supp. 520, 
affirmed, C.C.A., U. S. v. Nesbitt Fruit 
Products, 96 P.2d 972, rehearing de¬ 
nied 97 F.2d 1018. 

(3) Where orange juice preparation 
was sold in interstate commerce to 
retailers to be diluted in customer’s 
presence and sold over the counter 
as an iced drink, preparation and 
sale of diluted drink was not within 
the federal statute, because it was 
not shipped in interstate commerce, 
and inferiority of diluted drink to 
pure orange juice did not cause orig- 
inal preparation to be an adulterated 
product.—U. S. V. Nesbitt Fruit Prod¬ 
ucts, C.C.A.La., 96 P.2d 972, affirm- 
ing, D.C., U. S. V. 492 Cases, More or 
Less, of Orange Juice, Each Case 
Containing Two One-Gallon Jugs, 20 
P.Sttpp. 626, rehearing denied, C.C.A., 


U. S. V. Nesbitt Fruit Products, 97 
F.2d 1018. 

Ooloring 

(1) The coloring of a compound 
which is the mere natural resuit of 
the combination of ingredients, and 
not of the addition of artificial color¬ 
ing, is not within such a provision.— 
U. S. V. Weeks, D.C.N.Y., 225 F. 1017. 

(2) Also, the use of annatto to 
color pot cheese is not within such a 
provision.—People v. Lefkoff, 263 N. 
Y.S. 297, 147 Misc. 70. 

(3) Under a statute declaring that 

an article shall be deemed adulter¬ 
ated “if it is colored . . . where¬ 

by damage or inferiority is concealed, 
or if by any means it is made to ap- 
pear better or of greater value than 
it really is," the use of coal-tar dye 
in vanilla extract, although harm- 
less, constituted adulteration because 
it made the extract look stronger 
than it was.—People v. Hinshaw, 97 
N.W. 758, 135 Mich. 378. 

(4) However, the use of harmless 
coloring matter in lemon extract 
does not constitute adulteration, 
where there is no evidence that the 
color of lemon extract is indicative 
of its character or value.—People v. 
Jennings, 94 N.W. 216, 132 Mich. 
662. 

61. U.S.—Knapp v. Callaway, D.C. 

N.Y., 52 F.2d 476. 

Cal.—State v. Schwartz, 70 P.2d 1017, 

28 Cal.App.2d Supp. 775. 
XzLcltLsiveiiess of statute 

(1) The federal statute to this ef* 
fect is all inclusive and prevents the 
shipment in interstate commerce of 
any food which contains any decom¬ 
posed matter.—^U. S. v. Gommercial 
Creamery Co., D.C.Wash., 43 F.Supp. 
714. 

(2) It includes adulteration by na¬ 
ture, although the ordinary use of 
the Word “adulteration" implies an 
actual addition to the original sub¬ 
stance, through human agency.—U. 
S. V. Sprague, D.C.N.Y., 208 F. 419. 

The Word “decomposed,” as used 
in such a statute, means more than 
the beginning of decomposition; it 
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means a state of decomposition,—A. 
O. Andersen & Co. v. U. S., C.C.A 
Wash., 284 F. 542. 

62. Ga.—Donaldson v. Great Atlan¬ 
tic & Pacific Tea Co., 200 S.E. 498, 
59 Ga.App. 79, conforming to an- 
swers to certified questions 199 S. 
E. 213, 186 Ga. 870, 128 A.L.R. 456. 

63. N.Y.—Dressler v. Merkel, Inc., 
284 N.Y.S. 697, 247 App.Div. 300, 
afRrmed 4 N.E.2d 744, 272 N.Y. 574. 

64. N.Y.—Catalanello v. Cudahy 
Packing Co., 34 N.Y.S.2d 37, 264 
App.Div. 723, afiirming 27 N.Y.S. 
2d 637. 

65. U.S.—U. S. V. 1232 Cases Ameri¬ 
can Beauty Brand Oysters, D.C.Mo., 
43 F.Supp. 749. 

26 C.J. p 761 note 63 [a]. 

Provision construed 
As used in a provision that no ar¬ 
ticle shall be deemed adulterated 
within the meaning of the statute 
when it is intended for export to 
any foreign country, and is prepared 
or packed according to the specifica- 
tions or directions of the foreign 
purchaser, and no substance is used 
in the preparation or packing which 
is in conflict with the laws of the 
foreign country to which the article 
is intended to be shipped, the words 
“prepared or packed" mean any con¬ 
dition or grade of merchandise, in- 
cluding any deteriorated state of 
goods, considering the class to which 
they belong.—U. S. v. Catz American 
Co., C.C.ACal., 53 P.2d 425. 

66. U.S.—Knapp v. Callaway, D.C. 

' N.Y., 52 F.2d 476~U. S. v. Two 

Hundred Cases, More or Less, of 
Canned Salmon, D.C.Tex., 289 F. 
157. 

N.Y.—People v. Miller, 8 N.Y.S.2d 
363, 169 Misc. 648. 

26 C.J. p 761 note 63. 

67. Ohio.—Drock v. Great Atlantic 
& Pacific Tea Co., 22 N.E.2d 547, 
61 Ohio App. 291. 

Regulatious directed against un- 
wholesomeness or unfitness for use 
see infra § 16. 

68. U.S.—^W. B. Wood Mfg. Co. v. U. 
S.; aC.A.Mo., 292 P. 133. 
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improving such articles so long as no infringement 
of the law or spint of the act defining adulteration 
takes place.®9 

Milk or milk producis. Valid statutes or ordi- 
nances relating to the purity or quality of milk or 
milk Products shipped in interstate commerce, or 
sold or intended to be sold, are given effect to the 
extent, and only to the extent, that, as properly con- 
strued, they are applicable. This is true of stat¬ 
utes or ordinances which prohibit the adulteration 
of milk by the addition of a foreign substance 
are directed against “filled milk” or milk to which 
any fat or oil other than milk fat is added;'^^ pj-^- 
scribe a Standard of pure milk, as that it shall con- 
tain a certain per cent of butter fat, or a certain 
per cent of solids, or not more than a certain per 
cent of water or fluids, and provide that all milk 
falling below this Standard shall be deemed to be 
adulterated prohibit the sale, or possession with 
intent to sell, as pure milk or otherwise than as 
skimmed milk, of milk from which the cream or 
any part thereof has been removed;^^ make an ex- 
ception to a prohibition of the manufacture of 


cheese from milk from which any of the fat orig- 
inally contained therein has been removed;^^ regu¬ 
late the source of supply;’^® impose requirements as 
to pasteurization of milk;’^^ or require the grading" 
of milk and cream obtained from producers for any 
commercial use or purpose.^^ The dilution of milk 
with water is an adulteration but under statutes 
containing different provisions relating thereto, 
adulterated milk and skimmed milk are not neces- 
sarily the same;S0 and a statute relating to the adul¬ 
teration of food generally does not apply to milk 
which is excepted therefrom as being specially pro- 
vided for by other legislation.^^ Pure milk, as it is 
given by the cow’s, is not within a statute merely 
prohibiting the adulteration or dilution of milk,^- 
even thoiigh it falis below' the Standard required by 
sanitary regulations;^^ when it is below the 

Standard, it is within a statute declaring that milk 
shall be deemed adulterated when it is below a pre- 
scribed standard.^-^ 

Tea. The construction accorded to words *‘qual- 
ity” and ‘‘purity,” as used in the federal statute re¬ 
lating to imported tea, is stated in Customs Duties 
§ 30 b. 


69. TJ.S.—U. S. V. Forty Barrels and 
Twenty Kegs of Coca Cola, Tenn., 
36 S.Ct. 573, 241 U.S. 265, 60 L.Ed. 
995, reversing 215 F. 535, 132 C. 
C.A. 47. 

Mich.—People v. Jennings, 94 N.W. 

216, 132 Mich. 662. 

26 C.J. p 761 note 66, 

70. U.S.—Martinez v. People of 
Puerto Rico, C.C.A.Puerto Rico, 46 
P.2d 427. 

Ahsenoe of statntory definitioii 

(1) Where a statute denounces 
adulterated milk without defining 
adulteration, the meaning given the 
term by lexicographers may be al- 
lowed or at least considered; and 
hence the term may mean or include 
corruption or debasement by the ad¬ 
mixture of a foreign substance. 

Mo.—St, Louis V. Jud, 139 S.W. 441, 

236 Mo. 1. 

Puerto Rico.—People v. Pinto, 15 
Puerto Rico 789. 

(2) Also, it may include an arti- 
ficial concealment of defects or treat- 
ment to simulate a better article.— 
St. Louis V. Jud, supra. 

71. Mass.—Commonwealth v. Schaff- 
ner, 16 N.E. 280, 146 Mass. 512. 

2 C.J. p 4 note 41. 

72. U.S.—Mahoney v. Carolene Prod¬ 
ucts Co., C.C.A.Mass., 2 P.2d 366, 
affirming, D.C., Carolene Products 
Co. V. Mahoney, 294 F. 902. 

Mo.—State ex rei. McKittrick v. Car¬ 
olene Products Co., 144 S.W.2d 153, 
346 Mo. 1049^—State v. Hershman, 
143 S.W.2d 1025, 346 Mo. 892, fol¬ 


io wed in State v. Gilden, 143 S.W. 
2d 1027. 

Implied repeal of other statntory pro- 
visions 

Filled Milk Act, 21 U.S.G.A. §§ 61- 
63, prohibiting shipment in interstate 
commerce of compound of skimmed 
milk and coconut oil, impliedly re- 
pealed parts of Food and Drug Act 
permitting shipments of such com¬ 
pound when properly labeled.—U. S. 
V. Carolene Products Co., D.C.IIl., 
7 F.Supp. 500. 

73. N.T.—People v. Martin, 151 N.T. 
S. 69, 88 Misc. 519. 

Ohio.—Unkrich v. State, 16 Ohio Cir. 
Ct.,N.S., 287—Bitner v. State of 
Ohio, 22 Ohio N.P..N.S., 294. 

Pa.—Pure Food Law, 1 Pa.Dist. Sc 
Co. 14. 

2 C.J. p 5 note 42—26 C.J. p 761 note 
61. 

74. Ohio.—Bitner v. State of Ohio, 
22 Ohio N,P.,N.S., 294. 

75. Wis.—State v. Langlade County 
Creamery Co., 213 N.W. 664, 193 
Wis. 113. 

76. D.C.—^District of Columbia v. 
Simpson, 47 App.D.C. 6. 

Tubercolin test 

(1) Where a city requires owner 
of dairy herd selling milk within 
City to haVe cows tuberculin tested, 
compliance with such regulat ion at 
awner’s expense is a condition pre- 
cedent to sale of milk.—Dorssom v. 
City of Atchison, 124 P.2d 475, 155 
KAn. 225. 

(2) Provision of ordinance of vil- 
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lage board of health requiring cer¬ 
tain grade of milk to be produced 
from tuberculin tested cow^s did not 
make new grade of milk.—Village of 
Herkimer v. Potter, 207 N.Y.S. 35, 
123 Misc. 57. 

77. U.S.—Economy Dairy Co. v. Ker- 
ner, 25 N.E.2d 108, 303 Ill.App. 259. 
transferred, see 20 N.E.2d 568, 371 
IU. 261. 

78- Or.—State ex rei. Van Winkle v. 
Farmers Union Co-op. Creamery of 
Sheridan, 84 P.2d 471, 160 Or. 205. 

79. N.Y.—People v. West, 44 Hun 
162, 7 N.Y.St. 843, 26 N.Y.Wkly.Dig. 
215, 6 N.Y.Cr. 382, affirmed 12 N. 
E. 610, 106 N.Y. 293, 60 Am.R, 452. 
Previously it was said that the 

question admits of some doubt and 
that evidence thereon should be fur- 
nished to the court; but the evi- 
dent intent of the statute under con- 
sideration in the case wherein the 
stateraent was made was, as stated in 
the title of the act, to prevent the 
trafRc in impure and unwholesome 
milk.—People v. Fauerback, 5 Park. 
Cr., N.Y., 311. 

80. Ohio.—Bitner v. State of Ohio, 
22 Ohio N.P.,N.S-, 294. 

81. Pa.—Commonwealth v. Foulkrod, 
17 Pa.Dist. 360. 

SSu U.S.—Martinez v. People of Por¬ 
to Rico, C.C.A.Puerto Rico, 46 F. 
2d 427. 

83. Puerto Rico.—People v. Pinto, 15 
Puerto Rico 789. 

84. N.Y.—People v. Bosch, 114 N.Y. 
S. 65, 129 App.Div. 660. 
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§ 16. Unwholesomeness or Unfitness for Use 

Statutes and ordinances intended to prevent the 
manufacture or sale of food or food Products that are 
unwholesome or unfit for human consumption wili be 
enforced in accordance with their proper construction. 

Valid statutes or ordinances, especially directed 
at the prevention of the sale for food of articles 
that are unwholesome or not fit for human con¬ 
sumption,^ 6 either by reason of the nature of their 
eomposition or ingredients,^^ or of their being the 
Products of diseased animals,SS or by reason of 
their decay,^^ or because of immaturity or unripe- 
ness,^^ wili or will not be enforced and given effect 
accordingly as, when properly construed, they are 
or are not applicable. The statutes are not intend¬ 
ed to regulate tastes or appetites,®^ and the courts 
will not deem an article of food unwholesome mere- 
ly because it is unpalatable to many, or even most, 
persons.92 Furthermore, an article of food is not 
unwholesome, within the meaning of such a stat¬ 
ute, merely because it is unwholesome to a particu- 
lar individual or to normal persons under abnormal 
conditions; it must have such qualities that normal 
persons generally, in a normal condition, would be 
adversely affected by its consumption.^S It has 
l}een said that the condition of a product in the 
hands of a consumer is the place and time to test its 
fitness for food;^^ and that the practice of a shipper 
of keeping bottled spring water in storage for such 


a length of time as would leave no doubt of its 
wholesomeness before it was put on the market, 
would not ciear him of the charge of shipping un¬ 
wholesome water if it was unwholesome at the time 
of shipment.^^ Whether unfit or unwholesome ar¬ 
ticles are within statutes relating to adulteration 
see supra § 15. 

§ 17. Substitutas or Imitations 

Statutes relating to articles of food which are imita¬ 
tions of, or substitutes for, other articles of food, when 
applicable, as properly construed, will be accorded effect. 

Valid statutes forbidding the manufacture or sale 
of any article of food which is an imitation of, or 
is sold under the name of, another article,96 or 
which is branded or labeled falsely,^^ qj. ^ man- 
ner naturally to mislead the purchaser into a belief 
that it is something it is not,98 are given effect 
when, and only when, as properly construed, they 
are applicable; and the same is true of an excep- 
tion, in such a statute, of such food mixtures or 
compounds as are commonly known by their own 
distinctive names.99 It is not essential to the ap- 
plication of such statutes that the imitating article 
or substance be harmful or deleterious but, as 
noted infra § 23, many statutes of this nature are 
held not to be violated by the manufacture or sale 
of a wholesome or harmless substitute or imitation 
where the purchaser or consumer is given notice 


85. Isr.T. —S. H. Cranston, Inc. v. De¬ 
partment of Health of City of New 
York, 6 N.Y.S.2d 275, 168 Misc. 749. 

Htah.—Baker v- Latses, 206 P. 553, 60 
Utah 38. 

86. Ga.—Leontas v. City of Savan- 
nah, 138 S.B. 154, 164 Ga, 278. 

N.Y.—People, on Complaint cf De¬ 
partment of Health of City of New 
York V. Grandview Ice Cream & 
Dairy Products, 3 N.Y.S.2d 655, 167 
Misc. 138. 

Utah.—Baker v. Latses, 206 P. 553, 
60 Utah 38. 

87. U.S.—U. S. V. Green, D.C.N.Y., 
137 F. 179. 

Mo.—State v. Layton, 61 S.W. 171, 
160 Mo. 474, 83 Am.S.R. 487, 62 
L.R.A. 163. 

26 C.J. p 762 note 74. 
tTse of materials or ingTredients 
A statute providing that no spoiled 
•or contaminated ingredient or materi- 
al which might render a bakery prod- 
ujct unwhole^me, unfit for food, or 
injurious to health, should be used 
in bakery products or the ingredients 
Ihereof deals specifically with, and is 
limited to, ingredients and materials 
nnd the use thereof in manufacturing 
bakery products, as distinguished 
from the manufactured products and 
the handling thereof; and where the 
«tatute carrles a. penalty for its In- 


' fraction it must be strictly con¬ 
strued.—Johnson v. Stoddard, 37 N.E. 
2d 505, 310 Mass. 232. 

Sale of wholesome old or staJe 
bread is not prohibited.—^Ex parte 
McNeal, 89 P.2d 1096, 32 Cal.App.2d 
391. 

88. Wis.—^Adams v. Milwaukee, 129 
N.W. 518, 144 Wis. 371, 43 L.R.A., 
N.S., 1066. 

26 C.J. p 762 note 75, 

89. Mass.—Commonwealth v. Prince, 
89 N.E. 1047, 203 Mass. 602. 

26 C.J. p 762 note 76. 

90. Fla.—Moran v. Le Jeune, 83 So. 
668, 78 Fla. 643. 

26 CJ. p 762 note 77 [a]. 

91. La.—McNeill & Higgins Co. v. 
Martin, 107 So. 299, 160 La. 443. 

92. La.—McNeill & Higgins Co. v. 
Martin, supra. 

93. Ohio.—Mills Restaurant Co. v. 
Clark, 185 N.E. 470, 45 Ohio App. 
25. 

94. U.S.—U. S. V. Four Hundred and 
Forty-Three- Cans of Frozen Egg 
Product, N.J., 193 F. 589, 113 C. 
C.A. 457, reversed on other grounds 
33 S.Ct. 50, 226 U.S. 172, 67 L. 

,Ed. 175. 

95. U.S. — U. S. V. Ninety-Four Doz- 
en. More or Less, Half-Gallon Bot- 
tles Capon Springs Water,; D.C,Pa., 
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48 F.2d 378, afiirmed, C.C.A., 61 F. 
2d 913. 

98. U.S.—Baltimore Butterine Co. v. 
Talmadge, D.C.Ga., 32 F.2d 904, af- 
firmed, C.C.A., Talmadge v. Balti¬ 
more Butterine Co., 37 F.2d 1014. 

Mo.—State ex rei. McKittrick v. Car- 
olene Products Co., 144 S.W.2d 153, 
346 Mo. 1049—State v. Hershman, 
143 S.W.2d 1025, 346 Mo. 892, fol- 
lowed in State v. Gilden, 143 S.W. 
2d 1027. 

26 C.J. p 762 note 79. 

Statute relating to imitation by ool- 
oring 

Wis.—-Day-Bergwall Co. v. State, 207 
N.W. 959, 190 Wis. 8. 

97. N.Y.—People v. Luke, 106 N.Y.S. 

621, 122 App.Div, 64. 

Branding or labeling generally see 
supra § 12 c. 

98- U.S.—Baltimore Butterine Co. v. 
Talmadge, D.C.Ga., 32 P.2d 904, 
affirmed, C.C.A., Talmadge v. Balti¬ 
more Butterine Co., 37 P.2d 1014. 

26 C.J. p 762 note 81. 

99. U.S.—Baltimore Butterine Co. v. 
Talmadee, supra. 

26 C.J. p 762 note 83. 

1- Wis.—^DayTBergwall Co. v. State, 
207 N.W. 959, 190 Wis. 8. 

26 C.J. p 762 note 79 [a]. 
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by color, label, or otherwise of the exact and true 
nature of the article. 

§18. - Oleomargarine and Otiher Imita- 

tions of Dairy Products 

Statutes relating to oleomargarine and other imita- 
lions of, or substitutes for, butter will be given effect 
according to their terms and the proper construction 
thereof. 

Statutes relating to oleomargarine and other imi- 
tations of, or substitutes for, butter will be applied 
in,^ and only in,3 proper cases. They have been 
construed ^ and generally are considered not to pro- 
hibit absolutely the manufacture and sale of the 
Products,5 but merely to regulate their manufacture 
and sale in such a manner as to prevent their be- 
ing sold for genuine butter.^ Statutes directed 
against the sale or manufacture of colored oleo¬ 
margarine have been construedand while some 
of them have been construed not to forbid the sale 
or manufacture of oleomargarine which has been 
given a yellow color, not by means of artificial col- 
oring matter, but by the use of ingredients natural- 
ly producing a yellowish color,^ others have been 
construed as forbidding the manufacture or sale 
of oleomargarine or imitation butter of the color 
of yellow butter, regardless of whether the color 


§ 21 

is produced by the use of coloring matter or the use 
of ingredients which naturally produce the color 
of yellow butter.9 

§ 19. -Imitations of Lard and the Like 

If, as properly construed, they are applicabie, effect 
will be given statutes regulating the manufacture and sale 
of substitutes for lard. 

Statutory regulations of the manufacture and sale 
of cottolene and other substitutes for lard and the 
like will be construed and, if applicabie accorded 
effect^^ 

§ 20. - Imitations of Vinegar 

Valid regulations directed against imitations of vin¬ 
egar are given effect, provided, as properly construed, 
they are applicabie. 

When, as properly construed, they are applicabie, 
but not otherwise, effect will be given to valid stat¬ 
utes or other regulations establishing a Standard 
or test for vinegar,and prohibiting the manufac¬ 
ture or sale of any adulterated^- or artificially col¬ 
ored vinegar, or any vinegar or product in imi¬ 
tation of cider vinegar which is not cider vine¬ 
gar,or prohibiting the misbranding of such sub¬ 
stitutes or adulterated products so as to mislead the 
public.^5 


m. VIOLATIONS OF EEGXJLATIONS 


Where one is accused of the violation of a food 
regulation, his guilt depends on whether his acts 
come within the terms of such regulation,!6 as rea- 


2. Md-—Hicken v. State, 126 A. 123, 
146 Md. 251. 

3. 111.—People V. Waskow Butter 
Co., 239 Ill.App. 604. 

26 C.J. p 763 note 85 [a], [b]. 

4. 111.—People V- Waskow Butter 
Co., supra. 

Mo,—State v. Maurer, 164 S.W. 551, 
255 Mo. 152, Ann.Cas.l915C 178. 

26 C.J. p 763 note 85. 

S- N.Y.—People v. Peterson, 131 N. 
E. 748, 231 N.Y. 100, reversing 180 
N.Y.S. 948. 

26 C.J. p 762 note 84. 

B, U.S.—Baltimore Butterine Co. v. 
Talmadge, D.C.Ga., 32 P.2d 904, af- 
firmed, C.C.A., Talmadge v. Balti¬ 
more Butterine Co., 37 P.2d 1014. 

26 C.J. p 763 note 86. 

Y- Mich.—Jasnowski v. Detroit Re¬ 
corderis Ct. Judge, 160 N.W. 907, 
195 Mich. 269—People v. Rotter, 
91 N.W. 167, 131 Mich. 260. 

5. D.—State v. Manley, 160 N.W. 291, 
34 S.D. 634. 

26 C.J- p 763 note 87. 

S. Mich.—Bennett v. Carr, 96 N.W. 
26, 134 Mich- 243. 

.26 C.J. p 763 note 88. 


lowa.—State v. Armour Packing 
Co., 100 N.W. 59, 124 lowa 323, 2 
Ann.Cas. 448. 

26 C.J. p 763 note 89. 

Earlier statute in Pennsylvania 
was construed otherwise.—MeCann 
V. Commonwealth, 48 A. 470, 198 Pa. 
509—Commonwealth v. Vandyke, 13 
Pa.Super. 484. 

Statute expres^y including iugredi- 
euts 

Sellers of packaged vegetable 
shortening and vitamin fortifier 
which when mixed by purchaser pro¬ 
duce a pound of yellow oleomarga¬ 
rine are subject to regulations im- 
posed by statute including in deftni- 
tion of oleomargarine all ingredients 
essential to, and used in, manufac¬ 
ture, mixing, or compounding of oleo- 
margarine.—Jacobs Packing Co. v. 
Flanery, 151 S.W.2d 1073, 177 Tenn. 
546. 

KK lowa.—State v. Neslund, 120 N. 
W. 107, 141 lowa 461—State v. 
Snow, 47 N.W. 777, 81 lowa 642, 
11 L-R.A 355. 

N.Y.—People v. Finch, 131 N.Y.S. 

1039, 74 Misc. 675. 

26 C.J. p 763 note 91. 
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11. Mass.—National Vinegar Co. v. 
Jaffe, 158 N.E. 342, 261 Mass. 86. 

26 C.J. p 763 note 95. 

12. N.Y.—People v. Niagara Pruit 
Co., 77 N.Y.S. 805, 75 App.Div. 11, 
affirmed 66 N.R 1114, 173 N.Y. 629. 

26 C.J. p 763 note 92. 

13. Mo.—State v. Earl, 133 S.W. 402, 
152 Mo.App. 235. 

N.Y.—People v. Lang. 164 N.Y.S. 

5. 

Pa.—Commonwealth v. Terry, 25 Pa. 

Dist. 575, 44 Pa.Co. 691. 

26 C.J. p 763 note 93. 

14. N.Y.—People v. Niagara Eruit 
Co., 77 N.Y.S. 805, 75 App.Div. 11, 
affirmed 66 N.E. 1114, 173 N.Y. 629. 

26 C.J. p 763 note 94 [a-], [b]. 

15- N.Y.—People v. Douglas Pack¬ 
ing Co., 139 N.E. 759, 236 N.Y. 1, 
reversing 198 N.Y.S. 489, 206 App. 
Div. 645, motion denied 142 N.E. 
314, 236 N.Y. 635—People v. Doug¬ 
las Packing Co., 194 N.Y.S. 633, 
118 Mlsc. 775, affirmed 196 N.Y.S. 
810. 

26 C.J. p 763 note 96. 

16. U.S.—W. B. Wood Mfg. Co. v. XJ. 
S., aCJLIlL, 286 F. 84. 


§21, In General 

The gulit of a person accused of violation of a Tood 
regulation depends upon whether his acts are inhibited by 
the terms of the regulation. 

9 . 
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§ 22 


sonably and praperly construed,!^ and whether in- 
tent and guilty knowledge, on his part, are shown, 
where these constitute essential ingredients of the 
offense, see infra § 22. The violation of rules or 
regulations prescribed by executive officers does 
not constitute an offense where such regulations are 
not authorized by statute or are not given the force 
and authority of law;is and violations of such regu¬ 
lations, which are not in themselves violations of 
any legislative act or of the common law, are not 
criminal, in the absence of a previous legislative 
act prescribing- a punishment therefor, and neither 
forfeitures, fines, nor penalties may be prescribed, 
imposed, or inflicted therefor, either by executive 
officers, or by courts.^^ 

§ 22. Knowledge and Intent 

Neither intent nor guilty knowledge is an essential 
element of the offenses created by most food statutes and 
ordinances, especially the more recently enacted legis- 
lation. 

While there are, or at times have been, food stat¬ 
utes or ordinances under which the intent of ac- 


cused is an essential element,20 as a general rule 
especially under the more recently enacted legisla- 
tion, a specific criminal intent is not essential to sus- 
tain a conviction for the violation of a food stat¬ 
ute or ordinance.2i Thus such an intent is not an 
essential element of such offenses as selling food 
that is adulterated 22 or below the legal Standard,22 
or the sale of which is otherwise forbidden by 
law,24 or shipping adulterated or misbranded arti- 
cles of food in interstate commerce,25 or of the of¬ 
fense of over reading or under reading or in any 
other manner making an untrue test of butter or 
cream.26 Intent is not an essential element of the 
offense of wrongfully selling oleomargarine under 
the name of, and under the pr et ense that the same 
is, butter, under some statutes,27 but under others 
it is.22 So, also, under some,29 but not other, 
statutes or ordinances, intent is an essential element 
of the offense of keeping, possessing, or exposing 
or offering for sale, certain articles of food, such as 
adulterated or unwholesome articles. 


111.—People V. Quality Provision Co., 
12 N.B.2d 615, 367 111. 610, 114 
A.L.R. 1210—City of Chicago v. 
Scott Peterson Corporation, 15 N.E. 
2d 57, 295 Ill.App. 620. 

Neb.—State v. McCosh, 279 N.W. 775, 
134 Neb. 780. 

3Sr.T.— People v. Gordon, 16 N.T.S.2d 
833, 258 App.Div. 421, reversing 14 
N.T.S.2d 333, 172 Misc, 543, af- 
firmed 28 N.E.2d 717, 283 N.T. 705 
—People V. Miller, 8 N.Y.S.2d 363, 
169 Misc, 648—People v. Cavo, 248 
N.T.S. 776, 140 Misc. 24. 

Ohio.—Yochem v. Gloria, Inc., 17 N. 
E.2d 731, 134 Ohio St. 427—State 
of Ohio V. Polonsky, 29 Ohio N.P., 
N.S., 364. 

Tex.—Sekaly v. State, 136 S.W.2d 
854, 138 Tex.Cr. 415. 

26 C.J. p 765 note 22. 

. Statute held violated by subterfuge 
Kan.—Limpp v. Dodge, 73 P.2d 1001, 
146 Kan. 948. 

17. Fla.—Ex parte Kilgore, 143 So. 
610, 106 Fla. 723. 

26 C.J. p 765 note 23. 

18, Neb.—State v. Elam, 136 N.W. 
59, 91 Neb. 460, 39 L.R.A.,N.S., 686. 

Buling uot published as required by 
law 

Pa,—Commonwealth v. Priski, 31 Pa. 
Dist. & Co. 592, 20 Erie Co. 38. 
Violation of uuauthorized regula- 
tiou is not violation of statute.— 
W. B. Wood Mfg. Co. V. U. S., C.C. 
A.I11., 286 F. 84. 

Standard prescribed prior to enact- 
ment of statute creating offense 

(1) It was held that a Standard 
prescribed by the secretary of agri- 
culture under statutory authority, 
but prior to the enactment of the 


statute creating the offense, may be 
considered in determining the ques- 
tion of guilt or innocence.—U. S. v. 
Frank, D.C.Ohio, 189 P. 195. 

(2) However, the contrary was al¬ 
so held.—U. S. v. St. Louis Coffee & 
Spice Mills, D.C.Mo., 189 F. 191. 

19. U.S.—U. S. V. 11,150 Pounds of 
Butter, Minn., 195 F. 657, 115 C.C.A. 
463. 

20. U.S.—Martinez v. People of Por¬ 
to Rico, C.C.A.Puerto Rico, 46 F, 
2d 427. 

Pa.—Commonwealth ex rei. v. Ar- 
mour & Co., 30 Pa.Dist. & Co. 374. 
26 C.J. p 766 note 38. 

Intent to defraud 

(1) The gravamen of the crime cre¬ 
ated by statute -making it a misde- 
meanor to sell meat falsely repre- 
sented to be kosher is an intent to 
defraud.—Greenwald v. Noyes, 17 N. 
Y.S.2d 707, 172 Misc. 780. 

(2) Under an ordinance prohibiting 
the fraudulent sale of diseased, 
spoiled, or unwholesome meat, the 
mere sale of spoiled meat does not 
Show a fraudulent intent within the 
meaning of the ordinance.—DeWeese 
V. People, 156 P. 694, 61 Colo. 140, 
Ii.R.A.1916E 326. 

Intent as element of offense of illegal 
manufacture see infra § 24. 

21. Cal.—State v. Schwartz, 70 P.2d 
1017, 28 Cal.App.2d Supp. 775. 

N.Y.—People v. Swift & Co., 35 N.E. 
2d 662, 654, 286 N.Y. 64, revers¬ 
ing 25 N.Y.S.2d 512, 261 App.Div. 
299, citing Oorpus Juris. 

Vt.—State v. Field, 116 A. 296, 95 
Vt. 375. 

26 C.J. p 765 note 29. 
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22. N.T.—People v. Tsitsera, 122 N. 
T.S. 915, 138 App.Div. 446—People 
V. Miller, 8 N.Y.S.2d 363, 169 Misc. 
648. 

23. D.C.—Weigand v. District of Co- 
lumbia, 22 App.D.C. 559. 

Mass.—Commonwealth v. Wheeler, 91 
N.E. 415, 205 Mass. 384, 137 Am.S. 

R. 456, 18 Ann.Cas. 519. 

24. D.C.—Weigand v. District of Co- 
lumbia, 22 App.D.C. 559. 

26 C.J. p 766 note 33. 

25. U.S.—U. S. V. 267 Boxes of Mac- 
aroni, D.C.Pa., 225 F. 79. 

26 C.J. p 766 note 34. 

26. Neb.—State v. Thorp, 143 N.W. 
202, 94 Neb. 310, Ann.Cas.l914D 180. 

27. Mo.—State v. Maurer, 165 S.W. 
551, 255 Mo. 152, Ann.Cas.l915C 
178, reversing 156 S.W. 991, 174 
Mo.App. 162. 

28. N.Y.—People v. Laning, 57 N.T. 

S. 1057, 40 App.Div. 227. 

Wis.—State v. Essex, 175 N.W. 795, 
170 Wis. 512. 

26 C.J. p 766 note 37. 

29. U.S.—Martinez v, People of Por¬ 
to Rico, C.C.A.Puerto Rico, 46 F.2d 
427. 

26 C.J. p 768 notes 75, 76. 

30. N.Y.—People v. Swift & Co., 35 
N.B.2d 652, 286 N.Y. 64, reversing 
25 N.T.S.2d 512, 261 App.Div. 299— 
People, on Complaint of Goldberg, 
V. B. M. Reeves, Inc., 5 N.Y.S.2d 
144, 168 Misc. 70. 

Contra People, on Complaint of 
Levinson, v. Waldorf System, 15 N.Y. 
S.2d 53, 257 App.Div. 626. 

26 C.J. p 765 notes 30, 31, p 768 note 
77. 
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Giiilfy knotdcdge. In earlier times, dealing in 
unwholesome food was treated to a large extent 
like other crimes, and proof of guilty knowledge 
was essential to a conviction.^l However, where 
the statute makes knowledge of the unwholesome- 
ness or adulteration of the food an essential ingre- 
dient of the offense, it is necessary that such knowl¬ 
edge shouid appear;32 but, as a general rule, un¬ 
der the statutes, such knowledge is not an essen¬ 
tial element and need not be shown.33 Where the 
offense is purely statutory, the question of whether 
a conviction may properly be had without proof of 
knowledge is one of statutory construction and not 
one for the application of a common-law rule.^^ 
At any rate, where there is knowledge, coupled with 
the doing of the forbidden act, the transaction is 
within the operation of the statute.^o 

§ 23. Notice to Purchasers or Public 

The gravamen of the offenses created by some food 
statutes is the failure to give notice, either generally or 
in a prescribed mode, to the public or to purchasers or 
consumers, of the true character or condition of the 
article of food sold or furnished, and, under other stat¬ 
utes, it is the making of false or misleading statements 
in a brand or labe!. 

Notice to the purchaser will not exempt the sell- 
er from liability under a statute wholly prohibit- 
ing the sale of the article in question but under 
other statutes the failure of the person selling or 
furnishing the food in question to make its un¬ 


wholesome condition known to the buyer,^^ or tc 
inform the purchaser or consumer of the fact thal 
it is an imitation or substitute,^^ or to indicate b}/ 
the display of proper and specific signs that both 
koshcr and nonkosher meats are sold or displayed,^® 
is an essential element, and indeed the gravamen, 
of the offense denounced. Frequently, the manu- 
facture or sale of wholesome or harmless imita- 
tions or substitutes,-^^ and sometimes the sale oi 
food Products which are of an inferior quality,*^^ 
are deemed permissible, and not violative of statu¬ 
tory provisions, where, by color, label, or otherwise, 
the purchaser or consumer, or the public, is given 
notice of the true and exact nature of the articles. 
Nevertheless, a statute requiring notice to be given 
in a particular mode is violated by failure to com- 
ply therewith,-^- even though notice is given in 
some other way, as where the statute requires post- 
ed notices and Information is given by bilis oi 
fare,^^ or the statute requires a brand or label in- 
dicating the nature of the product and Information 
is conveyed by oral notice.*^ ^ Likewise, where a 
statutory prohibition is limited to coloring in imi¬ 
tation of the genuine color of another substance, 
such a coloring is a violation of the statute, even 
though the product is truthfully labeled.^^ 

Various matters have been held not to be a mis- 
branding or other violation of statutes relating tc 


31. N.Y.—People v. Swift & Co,, 35 
N.E.2d 652, 286 IST.Y. 64, reversing 
25 N.Y.S.2d 512, 261 App.Div. 299. 

32. Or.—Swank v. Battaglia, 164 P. 
705, 84 Or. 159, L.R.A.1917F 469. 

26 C.J. p 766 note 42. 

Willful disregard of regrolatioii of 
"boaird 

The action of defendant in disre- 
garding- the regulation of a board 
must be willful; otherwise a Citizen 
might be charged criminally for the 
violation of an order or regulation 
when he had no knowledge and no 
means of knowing that such was in 
force.—Commonwealth v. Paschali, 
Pa., 53 Dauph.Co. 135. 

. 33. U.S.—Troietto v. G. H. Ham- 
mond Co., C.C.A.Ohio, llO F.2d 135 
—Martinez v. People of Porto Rico, 
C.C.A.Puerto Rico, 46 P.2d 427. 

‘ Cal.—State v. Schwartz, 70 F.2d 1017, 
28 Cal,App.2d Supp. 775. 

-S.C.—Hobbs V. Caroliria Coca-Cola 
Bottling Co., 10 S.E.2d 2o, 194 S.C. 
543—Gantt v. Columhia Coca-Cola 
Bottling Co., 7 S.B.2d 641. 193 S. 
’ C. 51, 127 A.L..R. 1185. 

-Vt—State V. Field, 115 A. 296, 95 
Vt 375. 

. 26 C.J. p 766 -note 43. * 


34. Pa.—Commonwealth v. Jackson, 
22 A.2d 299, 146 Pa.Super. 328, 

adopted 28 A.2d 894, 345 Pa. 456. 

3Sw Utah.—^Kansas City Wholesale 
Grocery Co. v. Weber Packing Cor¬ 
poration, 73 P.2d 1272, 93 Utah 
414. 

36. N.Y.—People v. Meyer, 85 N.Y.S. 
834, 89 App.Div. 185. 

Ohio.—Drock v. Great Atlantic & 
Pacific Tea Co., 22 N.E.2d 547. 61 
Ohio App. 291. 

37. Mass.—Mellace v. John P. 
Squire Co., 29 N.E.2d 26, 306 Mass. 
515. 

Ohio.—Drock v. Great Atlantic & 
Pacific Tea Co., 22 N.R2d 547, 61 
Ohio App. 291. 

38 . Wis.—Welch v. State, 129 N.W. 
656, 145 Wis. 86, 32 ]u.R.A.,N.S., 
746. 

26 C.J. p 766 note 44%. 

Pntting' np signs and printing’ hilis 
of fare eontaining' this Information 
is not a sufficient compliance with 
the requirement where a customer to 
whom a substitute is served does not 
see the signs or read the bili of fare. 
—Commonwealth v. Stewart, 34 N-EL 
84, 159 Mass. 113. 

1079 


39« N.Y.—People v. Tarlow, 291 N 
Y.S. 918, 249 App.Div. 224. 

40. U.S.—Baltimore Butterine Co. v 
Talmadge, D.C.Ga., 32 P.2d 904 
affirmed, C.C.A, Talmadge v. Bal 
timore Butterine Co-, 37 F.2d 1014 

26 C.J. p 762 note 82, p 767 note 48 

41. Mass.—Commonwealth v. Smith 
20 N.E. 161, 148 Mass- 9. 

26 C.J. p 767 note 49. 

42. Signs not properly displayed 

Hanging the placards on the in 
side of a covered wagon, having thi 
front and rear ends open, is not i 
compliance with a statute, whicl 
makes it unlawful to sell oleomar 
garine from a wagon, etc,, withou 
having on hoth sides of a vehicle i 
placard, “Licensed to Sell Oleomar 
garine.”—Commonwealth v. Crane, 3 
N.E. 388, 158 Mass. 218. 

43. N.Y.—People v. Wellner, 149 h 
Y.S. 999, 87 Misc. 334. 

44. Mass.—Commonwealth v. Rus 
sell, 39 N.E. 110, 162 Mass. 520. 

26 C.J. p 767 note 54. 

45. Wis.—Day-Bergwall Co. 
State, 207 N«W. 959, 190 Wis. 8. 
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brands or labeis,^^ while other matters may 
as where there is placed on a package, without fur- 
ther explanation, a term that, as commonly under- 
stood, describes a different article from that con- 
tained in the package,^® or, by means of the words 
used or the manner of their display, the purchaser 
is misled or liable to be misled into the belief that 
the product is something it is not.^^ It is not nec- 
essary that an article of food, to be misbranded, 
be dangerous to the public.^^ 

§ 24. Illegal Manufacture 

A statute prohibiting the manufacture of a food 
product is not violated unless there is an act or acts 


within its terms and uniess there is also a certain intent 
if such intent is made an element of the offense. Negli- 
gence in fact is not a materiat etement of the offense. 

Where the statute provides against the manufac¬ 
ture of compounds in imitation of well-known arti- 
cles of food, the gist of the offense consists in the 
imitation.^i However, the statutory prohibition is 
aimed at a designed and intentional imitation^^ ^nd 
not at a mere resemblance of qualities inherent in 
the articles themselves and common to both.^s jg 
not usually unlawful for a person to manufacture 
wholesome substances and sell them for what they 
are;54 and in order to convict it must be estab- 
lished that he intended to sell such substances for 


46. U.S.—^Nolan v. Morgan, C.C.A. 
Xnd., 69 F.2d 471, aiSrming, D.C., 
Morgan v. Nolan, 3 F.Supp. 143— 
tJ. S. V. Ninety-Four Dozen, More 
or Less, Half-Galion Bottles Capon 
Springs Water, D.C.Pa., 48 F.2d 
378, afflrmed, aC-A., 51 F.2d 913— 
U. S. V. Kraft Phenix Cheese Cor¬ 
poration, D.C.N.Y., 18 F.Supp. 60— 
U. S. V. 397 Cases, etc., of Salad 
on, D.C.N.J., 16 F.Supp. 387—U. S. 
T. 52 One-Gallon Cans, More or 
Less, of Salad Oil, D.C.Conn., 16 F. 
Supp. 385. 

N.T.—People v. Douglas Packing Co., 
139 N.E. 759, 236 N.Y. 1, reversing 
198 N.Y.S. 489, 206 App.Div. 645, 
and motion denied 142 N.E. 314, 
236 N.Y. 635—People v. Peterson, 
131 N.E. 748, 231 N.Y. 100, revers¬ 
ing, 180 N.Y.S. 948. 

Pa.—Common wealth v. Joseph, 30 
Pa.Dist. & Co. 98, 85 Pittsb.Leg.J. 
529. 

26 C.J. p 758 note 43 [e], p 759 note 
45 [e], p 767 note 53 [a] (3), (4). 

SffiLstake | 

Fact that product for flavoring 
edible oils, trade-marked as “Olev- 
ermol,” was labeled as “Olivaromol,” 
did not establish misbranding where 
label was an old one and apparently 
used by mistake.—U. S. v. One Can 
of Kololiva, D.C.Mass., 24 F.Supp. 
110 . 

Whiere product has had extensive 
sales, it may be assumed, in ab- 
sence of molestation by government, 
that it is not misbranded.—Orange 
Crush Co. V. California Crushed Fruit 
Co., 297 F. 892, 64 App.D.C. 313. 

47. U.S.—U. S. V. Ninety-Five Bar- 
rels (More or I^s) Alleged Apple 
Cider Vinegar, Ohio, 44 S.Ct 529, 
266 U.S. 438, 68 L.Ed. 1094, re- 
ver^ing„ C.C.A., Ninety-Five Bar- 
rels; More or OLess,. Apple Gider 
Vinegar v. U. S., 289 F. 181, cer- 
tioraii grantod U. S. v. Ninety- 
j^ive Barrels, More or Less, Al- 
leged Apple (2ider Vinegar, 44 S.Ct. 
67, 263 U.S- 695, 68 Lr.Ed. 510—^U. 
S. V. Great'Atlantic & Pacific Tm. 
Co.. C.C.A.Vt, 92 F.2d 610, 113 A.: 


L.R. 961—U. S. V. Feeders’ Supply 
& Manufacturing Co., D.C.Mo., 15 
F.Supp. 385—U. S. V. 154 Sacks of 
Oats, D.C.Va., 294 F. 340—Newton 
Tea & Spice Co. v. U. S., C.C.A. 
Ohio, 2SS F. 475—W. B. Wood Mfg. 
Co. V. U. S., C.C.A.I11., 286 F. 84— 

U. S. V. 426 Bags of Economy Spe- 
cial Hog Feed, D.C.Mich., 276 F. 
34—U. S. V. Newton Tea & Spice 
Co., D.C. Ohio, 275 F. 394—Royal 
Baking Powder Co. v. Emerson, C. 
C.AArk., 270 P. 429, appeal dis- 
missed 43 S.Ct. 166, 260 U.S. 752, 67 
L.Ed. 496. 

Cal.—Ex parte Hayes, 25 P.2d 230, 
134 CalApp. 312. 

N.Y.—People v. Wyman, 235 N.Y.S. 

218, 226 App.Div. 220. 

Pa.—Simco Sales Service of Pennsyl- 
vania v. Board of Health of Lower 
Merion Tp., 42 Pa.Dist. & Co. 139, 
57 Montg.Co. 331. 

26 C.J. p 758 note 43 [d], p 759 notes 
44 [a], 45 [b]. 

48. U.S.—Brina v. U. S., N.Y., 179 
F. 373, 105 C.C.A. 558. 

Mftaning in. trade 

Canned salmon, labeled **select” 
and “fresh fish," when the pack is 
of inferior quality and not fresh, as 
the terms are used in the trade, is 
misbranded.—U. S. v. Two Hundred 
Cases, More or Less, of Canned Sal¬ 
mon, D.C.Tex., 289 F. 157. 

U.S.—U. S. V. Ninety-Five Bar- 
rels (More or Less) Alleged Apple 
Cider Vinegar, Ohio, 44 S.Ct 529, 
265 U.S. 438, 68 L.Ed. 1094, revers¬ 
ing, C.C.A., Ninety-Five Barrels 
More or Less, Apple Cider Vinegar 

V. U. S., 289 F. ISl, certiorari 
granted U. S. v. Ninety-Five Bar¬ 
rels, More or Less, Alleged Apple 
Cider Vinegar, 44 S.Ct. 37, 263 U.S. 
695, 68 L.Ed. 510. , 

Cal.—Ex parte Hayes, ,26 P.2d 230, 
134 CaLAp^. 3X2. 

NT.—People v. Wilson & Co., 246 
N.y.a. 111, 138 Misc. 440. 

26 C.J. p 767 note 53, 
j I>eceptioai may restat from< state* 
tnauts imt literaRy false^ ajad statt.i 
ments liable to misiead ighould feti, 
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read favorably to the accomplish- 
ment of purposes of statute against 
shipment in interstate commerce of 
misbranded foods.—Taylor v. U. S., 
C.C.A.Ga., 80 P.2d 604, certiorari de¬ 
nied 5$ S.Ct 503, 297 U.S. 708, 80 L. 
Ed. 995. 

Change in. product 

Where complainant, manufacturer 
of “Price’s Cream Baking Powder,'' 
had for many years advertised the 
fact that its product was made with 
cream of tartar, and contained no 
phosphate or alum, claiming supe- 
riority and greater healthfulness on 
that ground, by which means it had 
acquired a high reputation for its 
product and a valuable good will, its 
continued use, after it had substitut- 
ed phosphate for cream of tartar 
therein, of labeis on its cans bearing 
the same name and having the same 
coloring, style of printing, and gen- 
eral appearance as those previously 
used, which would be accepted by 
the average purchaser accustomed to 
its product as denoting the same ar¬ 
ticle, was a misbranding, although 
it truthfully stated the ingredients 
in an inconspicuous place on the 
back of the can, and although for a 
new and unknown product the label 
might not be objectionable.—Royal 
Baking Powder Co. v. Emerson, C.C. 
A,Ark., 270 P. 429, appeal dismissed 
43 S.Ct. 166, 260 U.S. 752, 67 L.Ed. 
496. 

50- U.S.—U. S. V. .Krumm, HC-Pa., 

269 F. 848. 

51. Mich.—Jasnowski v. Recorderis 
Ct. Judge, 161 N.W. 907, 195 Michu 
269. 

26 C.J. p 767 note 65. 

52. U.S-—Lexington Mill & Elevator 
Co. V. U- S.,, Mo,, 202 F. 615, 121 
C.C.A. 23, amrrned 34 S.Ct «37, 
232 U.S. ,399, 58 UEd. 658. 

26 C.J. p 7 S 7 note 66. 

53. Mich.—People v. Miller, 170 N. 

W. 55, 203 Mich. 596. 

26 O.J. p 767 note 67. 

54. N.Y,P 7 -People v. Dold, 18 NY^S. 
643, 63 Hun 583—^People v. 'p-ui- 
ton, 133 N.Y,S. 353, 7« Misc; 408, 
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another product.^^ 

A statute applicable only to the complete manu- 
facture of ice cream is not violated by the mere 
freezing of a mixture oi ingredients pfcpared by, 
and purchased from, another person.^^ 

Negligence in fact is not a material element of a 
statutory offense of manufacturing an article of 
food containing a deleterious ingredient which may 
render the food injurious to health.^'^ 

§ 25. Illegal Sale 

A sale of a food product in violation of a penal statute 
or ordinance is punishable. 

Provided there is a violation of a penal statute or 
ordinance, it is an offense to make a sale of a cer- 
tain food product,such as a food product that is 
adulterated,®^ diseased,®® or is below the Standard 
fixed by law,®! or is so prepared as to work a fraud 
on the public,*®^ and a like rule obtains as to a 
particular kind of sale of a food product, such as a 
sale by short weight^^ or a sale of milk at a price 
less than that fixed by a milk control board.®^ The 
foregoing is true in respect of a sale for food pur- 
poses and, since the entire object of the statutes 
prohibiting the sale of unwholesome and adulterat- 
ed food stuffs is to preserve the public health and 
to prevent fraud and imposition, see supra § 3, it 
must generally appear that the article was sold as 
food,®® or at least in the ordinary course of trade.®'^ 


§ 26 

A sale of adulterated food for the purpose of analy- 
sis on demand made for that purpose by the prop- 
er officer is, therefore, not a violation of the statutes 
against sale,®^ but is such violation, if the sample 
is sold in the ordinary course of trade, although it 
is obtained by the purchaser for analysis.®® 

Where an article, the sale of which is prohibit- 
ed, is sold in one state for delivery in another, the 
transaction constitutes a violation of the law of the 
state where the sale is made,*^® but not of the law 
of the state of delivery.So, for the purpose of 
determining the application of statutes relating to 
sales, the sending by a purchaser in one place of 
an order to the seller in another place, where it is 
accepted, constitutes a sale where it is accepted,^^ 
but not at the place from which it is sentJ^ 

§ 26. Having Possession or Exposing for Sale 

Statutes or ordinances making it an offense to have 
possession of or expose certain articles of food for sale 
have been vioJated in some, but not other, cases. 

In a particular case there may be a violation of 
a statute or ordinance making it an offense to hold, 
keep, have possession of, or expose certain articles 
of food “for sale””^^ or “with intent to The 

possession coupled with the intent constitutes the 
offense, where intent is an element thereof;'^® but, 
as noted supra § 22, intent is not an element under 
some statutes or ordinances. One cannot be held 
to be keeping a forbidden commodity for the pur- 


affirmed 103 N.E. 773, 210 N.Y. 1, 
L..R.A-1915A 757. 

55. K.T.—People v, Wahle, 109 N.Y. 
S. 629, 124 App.Div. 762. 

26 C.J. p 767 note 59. 

56. Va-—Robertson v. Common- 

wealth, 191 S.E. 773, 168 Va. 752. 

57. S.C.—Hobbs v. Caro lina Coca- 
Cola Bottling Co., 10 S.E.2d 25, 194 
S.C. 543—Gantt v. Columbia Coca- 
Cola Bottling Co.. 7 S.E.2d 641, 193 
S.C. ol. 127 A.L.R. 1185. 

58. Wash.—Arden Farms Co- v. City 
of Seattle, 99 P.2d 415, 2 Wash.2d 
640—Royal Dairy Products Co. v. 
Spokane Dairy Products Co., 225 
P. 412, 129 Wash. 424. 

26 C.J. p 7*67 note 60. 

59- Colo.—Perch v. People, 74 P.2d 
712, 101 Colo. 471. 

26 C.J. p 767 note 61. 

■60. U.S.—Troietto v. G. H. Ham- 
mond Co., C.C.AOhio, 110 F.2d 135. 

Tex.—Corzine v. State, 227 S.W. 1102, 
88 Tex.Cr. 468. 

61. N.Y.—State Bd. of Pharmacy v. 
Gasau, 102 N.Y.S. 539, 52 Misc. 490, 
affirma 107 N.Y.S. 1146, 122 App. 
Div. 803. 

26 G-J. P 767 note 62. 

62; Wla— McJDejrmott v. State* 126 


N.W. 888, 143 Wis. 18, 21 Ann.Cas. 
1315. 

26 C.J. p 768 note 63. 

63. Pa—Commonwealth ex reL v. 
Armour and Co., 32 Pa.I>ist. & Co. 
229. 

64. N.Y.—People, on Complaint of 
McDonough, v. Bratowsky, 276 N. 
Y.S. 418, 154 Misc. 432. 

65. Kan.—State v. Reynolds, 107 P. 
2d 728, 152 Kan. 762. 

66. Ind-^—Schmldt v. State, 78 Ind. 

41. I 

26 CJ’. p 768 note 68. 

67. Neb.—Lansing^ v. State, 102 N. 
W. 254, 73 Neb. 124. 

26 C.J. p 768 note 69. 

; 68. Cal.—People v- Wolin, 2 P.2d 60^ 
119 CaXApp., Supp., 770. 

Neb.—'Liansingr v. State, 102 N.W. 
254, 73 Neb. 124. 

66. Neb.—Lansing v. State, supra. 
N.Y.—People v. Greenberg, 119 N.Y. 
S. 325, 134 App.Div. 599. 

70i N.Y.—^People v. Abramson, 122 
N.Y.S. 115, 137 AppwDiv. 549. 

71. Minn.—State v. Gruber, 133 N. 

W. 571, 116 Mina. 221,, 45 Ii.R.A., 

; N.a, 591.’, 
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72- Pa.—Commonwealth v. Gardner, 
16 Montff.Co. 171. 

73. Minn.—State v. Gruber, 133 N. 
W. 571, 116 Minn. 221, 45 L.R.-\., 
N.S., 591. 

Pa-—Commonwealth v. Gardner, 16 
Montg-.Co. 171. 

74- N.Y.—People v. Swift & Co., 35 
N.E.2d 652, 286 N.Y. 64, reversing 
25 N.Y.S.2d 512, 261 App.Div. 299— 
People, on Complaint of Goldberg 
V, B. M. Reeves, Inc., 5 N.Y.S.2d 
144, 168 Misc, 70—People, on Com¬ 
plaint of Department of Health of 
City of New York, v. Grandview 
loe Cream & Dairy Products, 3 N. 
Y.S.2d 655, 167 Misa 138. 

I 26 aj. p 768 note 72 Cb}. 

“Expose for sale" meoas having in 

stock.—People ex rei. Goldstein v. 

Glass, 278 N.Y.S. 764, 154 Misc. 569— 

People on Complaint of Waller v. 

Jacob Branfman & Son, 263 N.Y.S. 

629, 147 Misc. 290. 

75. Mass.—Comnaonwealth v. Elm 
Farm Milk Co., 108 N.E. 911, 221 
Mass. 68. 

26 C.J, p 768 note 72 !a]. 

76- Mo.—State v. Snyder, 44 Mo.App. 
429. 

26 C.J. 768 note 73. 
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§ 27 

pose of sale, uniess he has authority to make a con- 
tract of saleJ^ Furthermore, where a contract of 
sale is entered into in one state for the delivery of 
oleomargarine in another state, the goods being sep- 
arated from the general stock and actually deliv- 
ered to the purchaser, the seller is not guilty of 
keeping oleomargarine colored in imitation of but- 
ter on hand for sale in the latter state, since such 
goods were already delivered when they reached 
such state.'^^ 

§ 27. Fumishing 

A violation of a statute may consist of furnishfng 
adulterated or unwholesome food for use. 

Since the statutes in regard to adulterated or un¬ 
wholesome food are intended primarily to prevent 
its use, they are usually so worded and construed 
as to prohibit fumishing it, or in any manner caus- 
ing it, to be used.'^^ 

§ 28. Storage 

Statutes and ordinances relating to the cold storage 
of food vary somewhat in their requirements and pro- 
hibitions, and consequently there is a variance. as to 
what constitutes a violation thereof. 

There should be no violation of applicable stat¬ 
utes requiring all food received in cold storage to 
be reported to a designated officer^^ or prohibiting 


the holding of fresh fish in cold storage for a longer 
period than one year without the consent of desig¬ 
nated state officers.^l However, a particular stor¬ 
age act is not per se violated by the mere storage 
of food longer than a stated time, but only when 
food held in storage longer than that time is sold 
or offered or exposed for sale.^^ Also, as properly 
construed, an ordinance requiring meat and fish to 
be kept in a refrigerator or cooling room, at ali 
times other than during the usual business hours is 
not violated by keeping meat and fish in refrigera¬ 
tor display cases where they are preserved as well 
as, or better than, in a cooling room.SS 

§ 29. Injunction to Prevent Violation 

An injunction against further violations of food or 
milk controi statutes may be granted under statutory 
authority. 

Under statutory authority, further violations of 
certain food or milk controi statutes may be en- 
joined.^^ The injunction granted should not be so 
broad as to cover an act not prohibited by statute.^^ 

The proceedings before a milk controi board or 
commission will not be opened in the suit for an 
injunction;^® and sometimes the court refuses an 
injunction in view of the annulment by the board 
or commission of its order in a related m.atter.^^ 


IV. PENALTIES AND AOTIONS THEREFOR 


§ 30. In General 

CiviI liability, and a civii action to recover a pen- 
alty, for violation of a food regulation are contemplated 
by some statutes which are within the competency of a 
state legislature to enact. 

A number of statutes relating to penalties for 
violations of food regulations and actions for the 
recovery thereof have been enacted by state legis- 


latures and considered by the courts.^^ 

It is competent for the legislature to impose a 
civii, as well as a criminal, liability for a breach or 
violation of a food regulation.®^ So, also, the leg¬ 
islature may, without altering or impairing the crim¬ 
inal liability, provide that in certain cases the addi- 
tional civii liability shall not be enforced.^® Some 


77. Mo.—State v. Swift, 200 S.W. 

1066, 273 Mo. 462, L.R.A.1918C 

1150, reversing’, App., 198 S.W. 457. 

78. Mo.—State v. Swift, supra. 

79. N.H.—State v. Buckman, 8 K.H. 
203, 29 Am.D. 646. 

Pa.—In re Almshouse Oleomarg-arine, 
28 Pa.Co. 290- 

Wis.—Welch v. State, 129 N.W. 656, 
145 Wis. 86, 32 iL.R.A.,N.S., 746. 

26 C.J. p 768 note 80. 

FarnisMng- as part of xneal is sale 
Ohio.—Tochem v. Gloria, Inc., 17 K. 

E.2(i 731, 134 Ohio St. 427. 

Wash.—State v. Grays Harbor Oom- 
mercial Co., 214 P. 13, 124 Wash. 
227. 

26 €.J. p 768 note 80 [a]. 

80. Wis.—Green Bay Fish Co. v. 
State, 202 N.W. 667, 186 Wis. 330.. 


81. Mass.—'Commonwealth v. Dyer, 
138 N.E. 296, 243 Mass. 472, cer¬ 
tiorari denied Dyer v. Common¬ 
wealth of Massachusetts, 43 S.Ct. 
700, 262 U.S. 751, 67 L.Ed. 1214. 

82. Ohio.—Columbus Packing Co. v. 
State, 140 N.E. 376, 106 Ohio St. 
469, 37 A.L.R. 1525. 

83. Minn.—State v. Witfs Market 
House, 254 W.W. 596, 191 Minn. 
425. 

84. Ind.—^Albert v. Milk Cpntrol 
Board, 200 N.E. 688, 210 Ind. 288. 

IST.Y.—Ten Byck v. Eastem Farm 
Products, 292 N.T.S. 787, 249 App. 
Div. 891, affirming 290 N.Y.S. 475, 
160 Mi^c. 402—Baldwin v. Burdick, 
276 N.Y.S. 675, 243 App.Div. 250— 
People V. Schintzius, 113 N.Y.S. 
313, 61 Misc. 410. 

Pa.—Milk Controi Commis&ion bf the 
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Commonwealth of Pennsylvania v. 
Barfield, 48 Dauph.Co. 189. 

85. N.Y.—Noyes v. Dusinherre, 33 
N.Y.S.2d 649, 263 App.Div. 1025. 

8S. Pa.—Milk Controi Commission 
of Commonwealth of Pennsylvania 
V. Barfield, 48 Dauph.Co. 189. 

87. N.Y.—Baldwin v. Dellwood Dai- 
ry Co., 270 N.Y.S. 418, 150 Misc. 
762. 

88. 111.—People V. Consumers' Sani- 
tary Cofeee & Butter Stores, 247 
111.App. 39. 

26 C.J. p 768 note 83. 

89. U.S.—Ripper v. U. S., Mq., 178 
F. 24, 101 O.C.A. 152, reheariniT 
denied 179 F. 497, 103 C.aA. 478. 

26 C.J. p 768 note 82. 

90. N.Y.—People v. Beaman, 92 N. 
Y.^. 295, 102 App.Div. 151—Peopie 
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statutes do not contemplate both a prosecution and 
an action in debt for the same offense and, while 
allowing either, do not permit both.®^ 

An action in debt for the recovery of a fine or 
penalty for violation of a food regulation is a civil ' 
action ,^2 and the rules of criminal procedure are 
not applicable thereto.^3 If the statute limits the 
time for bringing the action, it must be brought 
within that time.®^ The power of amendment vest- 
ed in the court by statute may be sufficiently com¬ 
prehensive to enable the court to amend the sum- 
mons in respect of the amount of the penalty so as 
to make it conform to statutory provisions.^^ 

§31. Number and Amount of Penalties 

Although statutory provisions controi the maximum 
number and amount of penalties recoverable, the maxi¬ 
mum penalty provided by statute shouid not be imposed 
where there was no intent to violate the law. 

The number and amount of the penalties recov¬ 
erable depend on the terms of the several statutes,^® 
and a cumulative recovery will be allowed where it 
appears that such was the intent of the legislature.^'^ 
Where one violating a food law is entirely inno- 
cent of any intent so to do, the maximum penalty 
provided by the statute shouid not be imposed.^^ 

§ 32. Who May Sue 

According to the usual statutory requirement, an ac¬ 
tion for a penalty shouid be brought by a designated 
officer in the name of the people or the state. 

Under a statute so providing, the action for a 
penalty must be brought in the name of the people 
or state, at the suit of a designated officeres or with 
his advice and consent.^ An action for a penalty, 
under a statute for the protection of butter and 
cheese manufacturers against the sale to them of 


§ 34 

diluted milk, must be brought in the name of the 
party injured and defrauded by the sale of such 
milk and not in the name of such a manufacturer 
unless he has been so defrauded.^ 

§ 33. Persons Liable 

A person may be liable for a penalty by reason of his 
personal violation of a food iaw or beoause of his re- 
sponsibility for acts done by his agent, employee, or 
partner. 

A wholesaler or commission merchant, as well as 
a retailer, may be liable for a penalty.^ The Prin¬ 
cipal is liable for a penalty where a violation of a 
food law is committed by an employee or agent 
acting within the general scope of his authority."^ 
Where an unlawful sale is made by one member of 
a partnership, in the course of the partncrship busi- 
ness, the partners are jointly liable for the penalty 
provided by statute.^ 

§ 34. Defenses 

Matters to be defenses to an action to recover a 
penalty for violation of a food regulation must be such 
as Show that the regulation has not been violated. 

The failure of the proper officer to perform an 
act which by the statute is made a condition pre- 
cedent to the imposition of the penalty is a good 
defense.^ Also, the fact that the product in ques- 
tion was manufactured or in process of manu fac¬ 
ture at the time of the passage of the act, impos- 
ing the penalty, so as to be exempt from the oper- 
ation thereof by its express terms is a matter of 
defense.*^ 

On the other hand, it is no defense to an action 
for a penalty for selling an article of food of a 
quality condemned by law that defendant did not 
produce the condition complained of,^ or that the 
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V. Salisbury, 37 N.Y.S. 420, 2 App. 
Div. 39. 

91. 111.—People V. Milwaukee Dairy 
Co., 244 Ill.App. 341. 

92. 111. —People V. Milwaukee Dairy 
Co., supra. 

93. IU.—People v. Milwaukee Dairy 
Co., supra. 

94. 111.—People V. Consumers’ San- 
itary Coffee & Butter Stores, 247 j 
Ill.App. 39, 

95. K.J.—Board of Health of Jersey 
City V. Fruhman, 143 A. 736, 6 N. 
J.Misc. 1021. 

96. U.S.—Ripper v. U. ,S., Mo., 178 
F. 24, 101 C.C.A. 152, rehearing- de- 
nied 17^ P. 497, lOZ t.C.A, iit 

T7.Y.—People v. Bremer, 74 N.Y.S. 
570, 69 A^p.Diy. 14^ aJam^ 66 N. 
E. 1113, 173 N.Y. 699. 

97. N.Y.—People V. Spencer, 94 N. 


E. 614, 201 N.Y. 105, Ann.Cas.l912A 
818. 

26 C.J. p 769 note 86. 

98. N.T.—People v. Seco, 113 N.Y.S. 
487. 

99. N^J.—State v. Newton, 19 A. 174, 
51 Njr.Law 553, affirming 18 A- 
77, 50 N-J.Law 549. 

26 C.J. p 769 note 88, 
mik oontrol hoa«d may, under the 
provisions of a particular milk con¬ 
troi act, be authorized to maintain 
suit to recover penalty for violation 
of act.—Albert v. Milk Controi Board, 

: 2O0 N.B. 688, 210 Ind. 283. 

|l. IlL—People V. Consumers' Sani- 
tary Coffee & Butter Stores, 247 111. 
App. 39, 

2 . vt.— Tabor v. Herrick, 54 Vh 
630. 

3- N.Y.—^People v. Wilson & Co., 246 
N.Y.S- 111. 138 Misa 440. 
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r4. N.J.—Harvey v. Newton, 19 A. 

793, 52 N.J.Daw 369. 

N.Y.—Verona Cent. Cheese Co. v. 

Murtaugh, 50 N.Y. 314. 

26 C.J. p 769 note 90- 
Corpus Juris is cited. in a case in- 
volving, howeve;*, a criminal prosecji- 
tion, rather than an action for a 
penalty.—People v. Schwartz, 70 P. 
2d 1017, 1020, 28 Cal.App.2d Supp. 
775. 

5. N.J.—Bayles v. Newton, 18 A. 77, 
50 N.J.Daw 549. 

6. U.S.—Friend v. Washingrton, D.C., 
9 F.Cas.No.5,121, 2 Cranch C.C. 19, 

7. N.Y.—People v. Brig-gs, 20 N.E, 

820. 114 N.Y. 56, 23 Abb.N.Cas. 

108, affirming 47 Hun 266, IS: N. 
Y.St. 365, 28 N.Y.Wkly.Dig, 217. 

a N.J.—State Bd. of Health v. Van- 

[ dWRei n 125, 77 443. 
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quality of the article sold was impaired with tlie 
consent of the agent of the purchaser who is also 
the nominal plaintiff in the action,® or that a pub- 
lic officer attempted to abrogate the provisions of 
the statute,or that the sale was made in accord- 
ance with a trade usage or custom repugnant to the 
express provisions of the statute.^i Also, in an ac- 
tion for a penalty for selling milk diluted with wa- 
ter, it is no defense that defendant, before offering 
it for sale, told the buyer and the inspector, who 
was about to make a test, that a certain quantity of 
pure water had been accidentally spilled into the 
milk,and in an action to recover a penalty for 
possession and use, without the consent of the own- 
er, of milk cans marked with the name of the own- 
er, it is no defense that defendant procured the 
cans from a public dump.^^ In an action to recov¬ 
er a penalty for the sale of an adulterated article, 
in violation of a state law, a defense, based on the 
fact that the article was imported and the provi- 
sion of the federal constitution giving congress pow- 
er to regulate commerce with foreign nations, is 
unavailing where defendant does not estabiish a 
sale in the original package of a legitimate article 
of commerceA^ 

§ 35. Jurisdiction and Venue 

Statutory provisions are determinatlve of the juris¬ 
diction of particular courts of actions for penaltles for 
violations of food regulations. 

The question as to what courts have jurisdiction 
of actions for penalties for violations of the pure 
food laws is dependent on the terms of the several 
statutes.^5 

§ 36. Pleading 

A complaint complying with local requirements and 
alleging facts showing a violation of the statute under 
which a recovery of the penalty is sought is sufficient; 
and evidence in support thereof is admissible. The al- 
lowance of an amendment is within the power and discre¬ 
ti on of the court. 

N.y*.—People V. Butier, 125 N.T.S. 

656, 140 App.Div. 705. 

•Si N.T.—Cornwall v. Cagrwin, 17 N". 

Y.S. 299. 

10. Pa..—Commonwealth v. Eliis, 46 
Pa.Super. 72. 

11 . Pa.—Commonwealth v. Eliis, su- 
" pik.' ' 

la. N.Y.—People v. Hart, 181 N.Y.S. 

796, 110 Misc. 714. 

13. N.Y.—Milk Bottlers^ Pederation 
Donald E. Mnncy, Inc., 261 N.Y. 

tS. 514,. 237 Ai^p.Div. 631, reversing 
256 J3'.Y.Sv 663, ,143 Misse, 436. 

14. N.Y,—People v. Schmidt, 112 N. 

E. 765, 218 N.Y. 256. 

15. N.J, — ^Fort V. Dilks, 108 A. 305. 


Where a civil action and a criminal prosecution 
are alternati ve, but not conjunctive, remedies for 
violation of a food regulation, it is no excuse for 
failure to file an affidavit of merits that, by such 
affidavit, defendant might incriminate himself.l6 
Under a particular statute, no pleadings, except a 
sworn complaint, are necessary.^*^ 

The complaint must allege facts sufficient to show 
a violation of the statute under which a recovery 
of the penalty is sought but, if such facts are 
alleged with reasonable precision, it will be suffi- 
cient.^9 Evidentiary matter need not be alleged 
and it is not necessary to negative statutory excep- 
tions or provisos^l having no relation to the facts 
alleged in the complaint.^^ 

In compliance with the local practice it has been 
held that separate causes of action should be set 
out in separate counts, numbered as such.^s A sale 
of several packages of adulterated food at one time 
and place to one person as a single transaction 
should be alleged in the complaint as one cause of 
action,24 even though the statute provides that the 
sale of each one of the several packages shall con¬ 
stitute a separate violation and the seller may ,be 
liable thereunder for a separate penalty for each 
package sold.2 5 

Amendment. The court has statutory power to 
amend the pleadings to conform to the statute in 
respect of the amount of the penalty.26 The grant- 
ing of leave to serve an amended complaint, as well 
as the imposition of costs as a condition, iS within 
the sound discretion of the court,27 and the court 
is not bound to deny such leave on the ground of 
laches, where a large part of the delay is charge- 
a;ble to defendant.28 

Evidence admissible under pleadings. Under a 
complaint alleging a sale by defendant in violation 
of law, evidence of a sale by his agent or servant 
is admissible and evidence of the analysis of a 

22. N-Y.—People v. Lfewis, 115 N.Y. 
S. 909, 131 App.Div. 336. 

23. N.Y.—People v. SherifC, 79 N.Y. 
S. 783, 78 App.Div. 46. 

26 C.J, p 770 note 9. 

24. N.Y.—People v. Buell, 83 N.Y.S. 
143, 85 App.Div. 141. 

25. N.Y.—People v. Buell, supra. 

26. N.J,—Board of Health of Jer- 
sey City v. Fruhman, 143 A. 73.6» 
6 N.J.Misc. 1021. 

27. N.Y.—People v. Munn, 115,N.Y.S. 
803, 131 AppwDlv. 341. 

28. N.Y.^People y. Munn, supra. 

29. N.Y.—People v, Lewis, 122 N.. 
Y.S. 1025, 133 App.Div. 673. 


• 93 N.J.Law 307—McGuire v. Dosch- 
er, 46 A. 576, 65 N.J.Dawil39. 

16. Hl.^—People v. Milwaukee Dairy 
Co., 244 111.App. 341. 

17. N.J.—Hoeberg v. Newton, 9 A. 
751, 49 N.J.Law 617. 

18. N.Y,—People v. ClEirk, 124 N.Y. 
S. 1023, 140 App.Div. 150. 

26 C.J. p 769 note 6. 

19. N.Y.—^People v. Douglas Packing 

Co., 196 N.Y.S. 810, 203 App.Div. 
878, affirming 194 l^.Y.S. 633; lis 
Misc. 775. ; ' . 

26 C.J. p 769 note 6. 

20. N.Y.—People v. Bailey, 120 N.Y. 
S. 618, 136 App.Div. 130. 

21. * N.Y.~Peopte v. Wyman, 23 5 N, 

Y.S. 218, 226 App^.Div. ’ 220. ! 
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sample is admissible, although the complaint does 
not set out in full the manner in which the sample 
was obtained.^^ 

What must he proved. Where it is alleged that 
an article of f(XKi is manufactured in imitation of 
another article, the evidence must show a Standard 
by which a comparison may be made.^i Matters 
appearing in the definitions of terms need not be 
shown by testimony.32 

§ 37. Evidence 

Except to the extent that they are affected by stat¬ 
ute, the rules of evidence obtaining in civi! actions gen- 
erally are applicable in a civil action to recover a pen- 
alty for violation of a food regulation. 

The burden of proof is on plaintifT to show ali 
facts necessary to establish a violation of the stat¬ 
ute under which the action is brought;^^ and the 
burden rests on defendant to bring himself within 
an exception.^^ 

Judicial notice will be taken that glucose enters 
into many different articles of food and is not used 
by itself as such.^^ 

Admissibility. Except to the extent that evidence 
of a particular kind may be required by statute,36 
any material and ordinarily competent evidence 
which tends to sustain^^ or to rebut^s any essen- 
tial allegat ion of the complaint is admissible. 

Weight and sufficiency. The evidence in partk- 
ular cases has been held sufficient^® and in other 

N.Y.—People v. Woodbeck, 67 N. 

Y.S. 38, 56 App.Div. 277, 15 N.Y. 

Cr. 256. 

31. N.Y.—People v. Hiliman, 69 N. 

Y.S. 66, 58 App.Div. 571, 15 N.Y.Cr. 

3S4. 

32. 111.—People V. Quality Provision 
Co., 12 N.E3.2d 615, 367 111. 616, 114 
A.L..R. 1210. 

33. N.Y.—People v. Henderson, 131 
N.T.S. 997, 74 Misc. 577—People v. 

Terwilliger, 110 N.Y.S, 1034, 59 
Misc. 617—People v. Lang, 164 N. 

Y.S. 5. 

34. N.Y.—People v. Briggs, 20 N.E. 

820, 114 N.Y. 56, 23 Abb.N-Cas. 

108, affirming 47 Hun 206, >13 N.Y. 

St. 365, 28 N.Y.Wkly.Dig. 217. 

35. N.Y.—People v. Berghoif, 95 N. 

Y.S. 257, 47 Misc. 1, affirmed 99 
N.Y^. 201, 112 App.Iliv. 772. 

36. N-Y.—People v. Schintzius, 113 
N.Y.S. 313, 61 Misc. 410. 

26 C.J. p 770 note 25. 


cases insufficient.'^® Where proof of adulteration 
or failure to comply with a Standard fixed by law 
is sought to be made by evidence of the analysis of 
a sample of the article, and a statute prescribes the 
manner in which the sample must be taken, or in 
which the analysis must be made, the evidence will 
be insufficient if it fails to show compliance with 
such requirements,^^ and, on the other hand, it will 
be sufficient if it shows compliance with the re- 
quirements^^ and the faimess of the samples or of 
the analysis is not impugned.'^^ However, where no 
particular manner is prescribed in which the sample 
must be taken or the analysis made, it is not nec¬ 
essary to show that such acts were performed in 
any particular manner.'^^ 

§ 38. Trial and Judgment 

A trial or heartng and the submissioti of questions 
of fact to a jury or the making of proper findings of fact 
by the court are prerequisite to the rendition of a judg¬ 
ment for a penaity. 

On a trial before a jury, questions of fact should 
be submitted to it^^ with proper instructions.^® 
Where the trial is before the court without a jury, 
as it is under some statutes,^"^ a judgment for a 
penaity should be rendered when,^^ and only 
wffien,^® findings showing a violation of law by de¬ 
fendant ha ve been made. Even though defendant 
has defaulted, it is not permissible for the court to 
fix the amount of the fine or penaity without a hear- 
ing.^® 

43. N.Y.—People v. Butler, 125 N.Y. 
S. 556, 140 App.Div. 706. 

26 C.J. p 771 note 35. 

44. N.J.—Vandegrift v, Meihle, 49 A. 
16, 66 N.J.Law 92. 

4& N.Y.—People v. Nut-Ola Pat 

Products, 288 N.Y.S. 219, 248 App. 
Div. 152. 

26 C.J. p 771 note 37 [aj. 

46. vnxen oonrt^ e 3 iaarg'e ia mA ciear 
or explicit, a request to make it so 
should be made in express terms.— 
People V. Waters, 100 N.Y.S. 177, 114 
App.Div. 669, amrmed 81 N.E. 1171, 
188 N.Y. 632. 

47- N.J.—Hoeberg v. Newton, 3 A. 
751, 49 N.J.Law 617. 

43. Ind.—Milk Control Board of In- 
diana v. Phend, 9 N.E.2d 121, 10[4 
Ind^App, 196. 

49- Pa.—Commonwealth v. Bavison, 
11 Pa-Super. 130. 

50t IlL—People v. MHwaukee Bairy 
Co., 244 IllA^ppi 341. 


37. N.Y.—People v. Bailey, 120 N. 
Y.S. 618, 136 App.Div. 130—People 
V. Berwind^ 77 N.Y.S. 859, 38 Misc. 
315. 

26 C.J, p 770 note 26. 

38 . N.Y.—People v. Nut-OIa Eat 
Products, 288 N.Y.S. 219, 248 App. 
Div. 152, 

26 CJ". p 770 note 27. 

39- N.Y.—Milk Bottlers" Pederation 

V. Donald E- Muncy, Inc.,. 261 N. 
Y.S. 514, 237 App.Div. 531, re- 

versing 256 N.Y.S. 663, 143 Misc. 
436. 

26 C-J, p 770 note 28*. 

Fxeponderance 0 !f evidenco is suf¬ 
ficient,—People V. Briggs, 20 N.E. 
820, 114 NiY- 56. 

40- N.Y.—P^ple V. Corcoran, 186 N. 
Y.S. 366, 113 Misa 692. 

26 C.J. p 770 note,29- . t 

41.. N.Y.—People v. COixxwaii, supa^ 
26 C-Jw p 771 note 33. 

4^ N.Y.—People v. Weaver, 101 N. 
Y.S. 961, 116 App-Div. 594^ 
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§ 39. In General 

Selling unwholesome provisions for use as human food 
'was an indictable offense at common law; today, viola- 
tions of pure food laws generally constitute criminal 
offenses. 

Selling unwholesome provisions for use as human 
food was an indictable offense at common law;5i 
-and it has been held that furnishing such provisions 
in any manner, or causing such unw^holesome mat- 
ter to be used, likewise constitutes a common-law 
offense.52 Today, in most if not ali jurisdictions, 
there are statutes regulating the manufacture, sale, 
and use of food products, see supra §§ 3-20, and vi- 
olations of such regulations generally constitute 
criminal offenses.®^ While some particular officer 
or department is usually charged by statute with 
the prosecution of offendens against and with the 
'cnforcement of the pure food laws,^^ yet the en- 
forcement of such laws is not ordinarily dependent 
'On action by such officer or department,and pros- 
■ecutions may be instituted on complaint of other 
•officers^® or of private individuals,^*^ unless the 
statute does not permit any private prosecution.^^ 
Under some statutes, the department or officer au- 
thorized to prosecute offenders has considerable dis- 
-cretion in determining whether to prosecute or to 
give an opportunity to rectify mistakes.®^ In any 
prosecution for violation of a food law, the court 
has the double duty of protecting the public against 
misbranded or adulterated foods, and, at the same 
time, of protecting merchants against improper 
prosecution.^^ 

§ 40. Defenses 

Whether or not a particular fact constitutes a defense 


to a prosecution for violation of a pure food law depends 
on the provisions of the statute. Under the federal Pure 
Food and Drugs Act and similar state statutes, a guar- 
anty by the seller from whom defendant purchased the 
articles to the effect that they are not adulterated or mis. 
branded is a defense to a prosecution of the dealer if it 
conforms to the statutory requirements. 

Whether or not a particular fact constitutes a 
defense to a prosecution for violation of a pure 
food law depends on the provisions of the statute. 
Thus, on a prosecution for selling the meat of an 
animal that has died otherwise than by slaiighter, 
it is no defense that the meat was wholesome.^i 
So, too, a custom of the trade to label packages so 
as to state approximately the quantity in liquid or 
solid measure, nearest the general size of the pack- 
age, is not a defense to the violation of a statute 
against misbranding.^^ On a prosecution for the 
violation of an ordinance prohibiting the fraudulent 
sale of diseased, spoiled, or unwholesome meat, the 
fact that the purchaser selected the meat and 
thought at the time it was good is not a defense.^s 
The attempt on the part of an officer charged with 
the enforcement of the pure food laws to abrogate 
the plain provisions of such laws is no defense to 
a criminal prosecution for their violation.®^ 

Guilty knowledge or intent as essential to con¬ 
stitute a violation of a pure food law is considered 
supra § 22. 

Warranty or guaranty of vendor. Under the fed¬ 
eral Pure Food and Drugs Act and similar state 
statutes, a guaranty by the seller from whom de¬ 
fendant purchased the articles to the effect that 
they are not adulterated or misbranded is a defense 
to a prosecution of a dealer under the act.^^ If the 


51. Cal.—State v. Schwartz, 70 P.2d 
1017, 1018, 28 Cal.App.2d Supp. 775, 
citing Corptis Juris. 

'Colo.—Ferch v. People, 74 P.2d 712, 
714, 101 Colo. 471, citing Corpus 
Juris. 

26 C.J. p 771 note 43. 

52. N.H.—State v. Buckman, 8 N.H. 
203, 29 Am.D. 646. 

53. Colo.—Ferch v. People, 74 P.2d 
712, 101 Colo. 471. 

111.—People ex rei. Schoonover v. Mc- 
Langhlin, 278 111.App. 197—^People 
V. Consumers' Sanitary Coftee & 
Butter Stores, 247 Ill.App. 39. 

26 C.J. p 771 note 45. 

Prpl^cutions for adulterations gener- 
ally see Adulteration §§ 13-18. 

S4u 111.—People ex rei. Schoonover v. 
McLaughlin, 278 Ill.App. 197—Peo¬ 
ple V. Consumers’ Sanitary Coffee 
& Butter Stores, 247 111.App. 39. 

26 C.J. p 771 note 46. 


Expenses of ag‘euts 

In Pennsylvania, special agents of 
dairy and food department are en- 
titled to have their mileag-e and wit- 
ness’ fees taxed as costs, hut should 
pay such sums to department, since 
appropriation is made for covering 
expenses of such officers.—In re Spe¬ 
cial Agent s Witness Fees, 32 Pa. 
Co. 188. 

55. Mass.—Commonwealth v. Mc- 
Donnell, 32 N.E. 361, 157 Mass. 407. 

56. Mass.—Commonwealth v. Mul- 
len, 57 N.E. 331, 176 Mass. 132. 

26 C.J. p 771 note 48. 

57. Ind.—Isenhour y. State, 62 N.E. 
40, 157 Ind. 517, 87 Am.S.R. 228. 

26 C.J. p 771 note 49. 

58 . 111.—People V. Consumers’ Sani¬ 
tary Coffee & Butter Stores, 247 111- 
App. 39, 

59. 111.—People ex rei. Schoonover v. 
McLaughlin, 278 111.App. 197. 
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60. Pa.—Commonwealth v- Wilson, 
42 Pa.Dist. & Co. 495, 89 Pittsb. 
Leg.J. 469. 

61. Tex.—Cozine v. State, Cr., 220 
S.W. 102. 

62. U.S.—U. S. V. Rigney & Co., D- 
C.N.Y., 220 F. 734. 

63. Colo.—EeWeese v. People, 156 P. 
594, 61 Colo. 140, L.R.A.1916E 326- 

64. Pa.—Commonwealth v. Eliis, 46 
Pa.Super. 72. 

65. Cal.—State v. Schwartz, 70 P.2d 
1017, 28 Cal.App.2d Supp. 775. 

Mass.—Commonwealth v. Johnson 
Wholesale Perfume Co., Mass., 24 
N.E.2d 8, 304 Mass. 452. 

Pa.—Commonwealth v. Pflaum, 84 A. 
842, 236 Pa. 294, Ann.Cas.l913E 

1287—Commonwealth v. Lutz, 9 A. 
2d 481, 137 Pa.Super. 449, affinning 
87 Pittsb.Eeg.J. 551. 
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statute so provides, the guaranty, to aflFord protec- 
tion, must be given by a seller resident within the 
United States, and must bear the signature, name, 
and address of the seller who is himself liable to 
the penalties prescribed by the act if the articles 
sold are adulterated or misbranded,®® but the stat¬ 
ute may dispense with a particular requirement, as, 
for example, the requirement that the guaranty be 
signed by the seller.^'< The guaranty must relate to 
the identical article sold, and is not sufficient if it 
merely covers a constituent of the article transport- 
ed or sold in violation of the act^^ Such a provi- 
sion does not exempt dealers from liability for plac- 
ing in such articles substances “poisonous or injuri- 
ous to health in any quantity for any purpose what- 
ever;’69 

§ 41. Persons Liable 

As a general rule a principal may be convicted on 
proof of a prohibited sale by his employee or agent in 
the course of his employment; but an employee is gen- 
erally not liable to prosecution for merely clericai acts 
in accordance with instructions, unless his acts come 
within the definition of the offense. 

Under the statutes prohibiting certain sales in 
general terms or prohibiting certain sales either in 
person or through another, a principal may be con¬ 
victed on proof of such a sale by his employee or 
agent acting in the general course of his employ- 
ment,'^® and the employee is liable if his own acts 
come within the definition of the offense.*^! Officers 
and stockholders in a Corporation are not liable as 
such for a violation of the pure food laws by the 
manager of the Corporation, but, to the extent that 
they confer on the manager the authority to do the 
acts which are performed by him in violation of 
law, they are liable.'^2 employee, who merely 

delivers an article of food under orders from his 


employer, is not liable to conviction, although such 
article is not protected from contamination as re- 
quired by Iaw.^3 A clerk of a dealer who merely 
receives an order, and, on its being accepted by his 
employer, selects and ships out the goods, does not 
violate a statute against the sale of adulterated 
fcod.”^^ An agent who, in good faith, takes an or¬ 
der for pure food stuffs does not violate a pure 
food law if his principal filis the order with adulter¬ 
ated goodswithout the knowledge of the agent 
and without an opportunity on his part to examine 
such goods."^ A salesman who takes an order for 
an article of food in one state, subject to accept- 
ance or rejection by the manufacturer in another 
state, which sale is accepted, by the shipment of an 
article which is adulterated within the mcaning of 
the statute of the state where the order is taken, is 
not guilty of selling an adulterated article in that 
state or of aiding or abetting in such sale.^*^ Where, 
however, one takes an order for a food product 
and receives payment for it and such product is 
delivered to him by the manufacturer, who resides 
in another state, and it is delivered by him to the 
purchaser, he is guilty, if a violation of the food 
law of the state where the order is taken results 
from such transaction."^^ 

§ 42. Preliminary Proceedings 

Where a provfsion for preliminary notice to the ac- 
cused and an opportunity for hearing ia merely adminis¬ 
trative or directory, such notice and opportunity are 
not prerequisite to a prosecution; and the same is true 
of a provision for the delivery of the resuit of an analysis 
to the person from whom the sample was taken. 

Under the federal Pure Food and Drugs Act the 
secretary of agriculture, after an investigation of 
the alleged violation of the law, is required to cer- 
tify at once the fact to the United States district 


Tenn.—Turner v. State, 100 S.W.2d 
236, 171 Tenn. 36. 

26 C.J. p 772 note 57. 

66. 26 Opinion Attorney-General 449. 

67. Mass.—Commonwealth v. John¬ 
son "Wholesale Perfume Co., 24 N. 
B.2d 8, 304 Mass. 452. 

ea U.S.—U. S. v. Mayfleld, D.C. 
Ala., 177 F. 765. 

69. Mo.—St. Louis v. Wortman, 112 
S.W. 520, 213 Mo. 131. 

Fossibility tltat dealer added ma-tter 
In prosecution for adulteration of 
meat, defense that preservative used 
was ^aranteed under the national 
Pure Food and Drugs Act was held 
unavailable, despite statute exeigapt- 
ing dealers who rely on such guaran¬ 
ty, where the meat sold actually con- 
tained a deleterious substance that 
migh-t h8'Ve been added by defendant. 


—Turner v. State, 100 S.W-2d 236, 171 
Tenn. 36. 

70. Pa.—Commonwealth v. Jackson, 
22 A.2d 299, 146 Pa.Super. 328, 
adopted 28 A.2d 894, 345 Pa. 456. 

26 C.J. p 772 note 65. 

Heason for mle 

“The duty placed upon the dealer 
in foods is absolute within the limits 
of his control. . . . If he has such 
[adulterated! food in his stock of 
goods, whether he knows its condi- 
tion or not, and has a clerk author- 
ized to make salfes from such stock, 
then any sale made therefrom by 
such clerk is a sale by the employer, 
because they are the employer^s 
goods, sold through his agent.“— 
State V. Schwartz, 70 P.2d 1017, 1020, 
28 Cal.App.2d Supp. 775. 

71. Pa.—Commonwealth v. Lutz, 9 
A.2d 481, 137 Pa.Super. 449, afiSma- 
ing 87 Plttsb.Leg.J. 551. 
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Tenn.—Turner v. State, 100 S.W.2d' 
236, 171 Tenn. 36. 

72. U.S.—U. S. V. Mayfield, D.C. 
Ala., 177 F. 765. 

73. Puerto Pico.—People v. Rodri- 
guez, 23 Puerto Rico 392. 

74. Mo.—State v. McCormick, 165 S- 
W. 815, 183 Mo.App. 153. 

75. Mich.—People v. Morse, 90 N. 
W. 673, 131 Mich. 68—People v. 
Skillman, 89 N.W. 330, 129 Mich. 
618. 

76. Pa.—Commonwealth v. Richards, 
16 Montg.Co. 176. 

77. Minn.—State v. Gruber, 133 N. 
W. 571, 116 Minn. 221, 45 L..R.A.„ 
N.S., 591. 

78* Mo.—State v. Newell, 41 S.W. 

751, 140 Mo. 282. 

36 C.J. P 773 note 73. 
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attorney in whose district the prosecution shouid be 
broug^ht,^^ who must, on receiving such certificate, 
institute a prosecution.^^ A provision in this stat¬ 
ute for preliminary notice of a finding of a viola- 
tion and an opportunity for a hearing before com- 
plaint is made has been held merely administrative 
or directory, and failure to give such notice and 
opportunity does not bar a prosecution and the 
same has been held true with respect to a similar 
provision of a state pure food law.^^ The delivery 
of 4he resuit o£ the analysis of a sample of milk 
to the person from whom the sample was taken or 
to the person responsible for the condition of the 
milk, as required by a pure food statute, has been 
held not a prerequisite to a prosecution for having 
possession of milk below the prescribed standard.^^ 
A statute providing for written notice to a milk 
producer requiring him to make the milk conform 
to Standard as a condition precedent to prosecution 
for selling milk below Standard is not applicable to 
a prosecution under another statute for removing 
cream from milk.^^ 

§ 43. Process 

Under appropriate statutory provisions, accused per¬ 
sona may be brought before the court by summons or 
capias, and witnesses by subpoenas, properly issued. 

Under appropriate statutory provisions, persons 


accused o€ violating food laws may be brought be¬ 
fore the court by a summons or capias, but such 
process shouid not be issued before facts showing 
the existence of probable cause have been presented 
to the judge.®^ Subpoenas for witnesses shouid be 
issued in the ordinary form and in the customary 
way.^® 

§ 44. Indictment, Information, or Complaint 

The sufficiency of the allegatlons of the indictment, 
Information, or complaint is generally determined by 
whether or not they sufficiently identify the offense 
charged and state ali the facts necessary to constitute 
the offense. 

Prosecutions for the violation of food laws are 
begun by an indictment,an information,S8 or a 
complaint in the nature of an indictment.^^ The 
form and sufficiency of allegations are dependent 
on the terms of the statute and the exact nature of 
the offense charged and, in general, the allega¬ 
tions will be held sufficient^^ or insufficient,^^ jn 
accordance with whether or not they sufficiently 
identify the offense charged, and state all the facts 
necessary to constitute it. No particular form of 
words is necessary but an indictment which 
substantially follows the language of the statute is 
usually sufficient.9^ 

In accordance with these principies, an indict- 


79. IT.S.—U. S. V. J. Hi. Hopkins & 
Co., D.C.N.Y,, 199 P. 649. 

80. U.S.—U. S. V. Morgan. N.Y., 32 
S.Ct. 81, 222 U.S. 274, 56 L.Ed. 
198, reversing, C.C., 181 F. 587. 

81. U.S.—U. S. V. Commercial 
Creamery Co., B.C.Wash., 43 P. 
Supp. 714—IX. S. V. Wells, D.C. 
Tenn., 225 F. 320. 

26 C.J. p 773 note 85, 

82. Mass.—Commonwealth v. Pre- 
vite, 198 N.E. 646, 292 Mass. 378. 

83. Wash.—State v. Burnam, 128 P. 
218, 71 Wash. 199. 

84. Mass.—Commonwealth v. Ra- 
poza. 178 N.E. 530, 277 Mass. 206. 

85^ U.S.—United States v. Wells, I>. 

C.Tenn., 225 F. 320. 

88. Mich.—Chase v. Kalamazoo Cir. 
Judge, 117 N.W. 660, 154 Mich. 
271. 

26 C.J. p 774 note 89. 

87. U.S.—U. S. V. Carolene Products 
Co., C.C.A.I11., 104 F.2d 969. 

Md.—^Hicken v. State, 126 A. 123, 146 
Md. 251. 

26 aj. p 774 note 91. 

88. U.S.—U. S. V. Centralia Dairy 
Co.^ U.aWashu, 60 P.2d 141—^Marti- 
nez V. People of Porto Rico, C.C.A. 
Puerto Rico, 46 P.2d 427—^Newton 
TSea & Spice Co. v. U. S., C.C,A. 
Ohio,. 288 P. 475—S- v. Newton 
Tea & Spice Co., P.aOhio, 275 F. 


394—U.S. V. Krumm, D.C.Pa., 269 
F. 848—United States v. Wells, D. 
C.Tenn., 225 F. 320. 

111.—People V, Rodeen, 266 Ill.App. 
206. 

Mo.—State v. Redmon, App., 8 S.W.2d 
1084. 

Vt.—State V. Gladstone, 22 A.2d 490, 
112 Vt. 233. 

26 C.J. p 774 note 92. 

89. Cal.—Graham v. Justice's Court 
of Colusa Judicial Tp., 67 P.2d 127, 
20 Cal,App.2d 328. 

Me.—State v. Uong, 117 A. 303, 121 
Me. 365. 

26 C.J. p 774 note 93. 

90- Mo.—State v. Hershman, 143 S. 
W.2d 1025, 346 Mo. 892, followed 
in State v. Gilden, 143 S.W.2d 1027. 

26 C.J. p 774 notes 98, 99. 

91. U.S.—U. S. V. Centralia Dairy 

Co., D.awash., 60 F.2d 141—New¬ 
ton Tea & Spice Co. v. U. S., C.C.A 
Ohlo, 288 F. 475—U. S. v. Newton 
Tea & Spice Co., D.C.Ohio, 276 F. 
394. 

Cal.—Graham v. Justice’s Court of 
Colusa Judicial Tp., 67 P.2d 127, 20 
Cal.App.2d 328. 

111,—People V. Rodeen. 266 Ill.App. 
206. 

Me,—State v. Liong, 117 A. 303, 121 
Me. 365. 

Md.—Hicken v. State, 126 A. 123, 146 
Md. 261. 


Mich.—People v. Hinshaw, 97 N.W. 

758, 135 Mich. 378. 

Mo.—State v. Redmon, App., 8 S.W. 
2d 1084. 

Pa.—Commonwealth v. Paschali, 63 
Dauph.Co. 135. 

Tex.—Sekaly v. State. 136 S.W.2d 
854, 138 Tex.Cr. 415. 

Vt.—State V. Gladstone, 22 A.2d 490, 
112 Vt. 233. 

26 C.J. p 774 note 94. 

92. U.S.—Martinez v. People of Por¬ 
to Rico, C.C.APuerto Rico, 46 F.2d 
427—Nave-McCord Mercantile Co. 
V. U. S., Mo., 182 F. 46, 104 C.C.A 
486. 

Conn.—State v. Tyrell, 122 A. 924, 100 
Conn. 101. 

Mo.—State v. Hershman, 143 S.W.2d 
1025, 346 Mo. 892, followed in State 
V. Gilden, 143 S.W.2d 1027—State 
V. Shortell, 166 S.W. 988, 174 Mo. 
App. 153. 

26 C.J. p 774 note 95. 

93. N.Y.—Goodrich v. People, 19 N. 
Y. 574, affirming 3 Park.Cr. 622. 

26 C.J. p 774 note 96. 

94. Md.—^Hicken v. State. 126 A 123, 
146 Md. 251, 

26 C.J. p 775 note 6. 

One addltional Word 

Under an act relating to pure food- 
stufC an information naming cotton 
seed cake described therein as “con- 
centrated commercial feeding 
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ment or equivalent pleading for selling an adxilter- 
ated article is sufficient in general if it alleges that 
defendant has sold an impure article and sets out 
the facts which show the adulteration, with appro- 
priate averments as to time, place, person, and other 
circumstances identifying the particular transac- 
tion.^^ In a prosecution for knowingly having in 
possession an adulterated article with intent to sell 
it, a specification o£ the person by whom the adul- 
terating was done is unnecessary.^® Misrepresen- 
tation or concealment of the nature of the article, 
where this is the gist of the offense, should be 
charged-^*^ 

Matters of defense, which can be shown under a 
plea of not guilty, need not be anticipated and neg- 
atived.^^ Thus, a proviso or exception in the stat¬ 
ute, not descriptive of the offense, is a matter of 
defense, and need not be negatived.^^ 

§ 45. - Particular Allegations 

The necessity and sufficiency of allegations of par¬ 
ticular facts depend on the terms of the statute defining 
the offense charged. 

Description of accused. Where the statute makes 
punishable a certain class of persons, such as man- 
ufacturers or dealers in a particular article, the in- 


dictment should allege that defendant belonged to 
the class specified, as that he was a manufacturer 
or dealer.^ 

Description of purchaser. The name of the per¬ 
son or persons to whom the food was sold, if such 
person or persons are known, should usually be al- 
leged,^ but this is not always necessary.^ Where 
the names of the purchasers are unknown, it is both 
proper and sufficient to allege that the sales were 
made by persons to the jurors unknown.'^ It has 
been held, however, that such an allegation is not 
authorized unless a careful investigation has been 
made to learn the names of the purchasers.^ 
Where, under the statute, possession and exposure 
for sale of the adulterated article constitutes the of¬ 
fense, it is not necessary to allege the name of the 
purchaser.® 

Description of article or prodnet. The indictment 
should contain a description of the article sufficient 
to show that it was within the class of articles the 
handling of which in the stated manner is forbidden 
by law,*^ as that it was unwholesome® or adulterat¬ 
ed,® and, in alleging misbranding, should state not 
only the brands used but also wherein they were 
illegal or improper;^® but an information charg- 


when the statute omits the word 
“commercial,” is sufficient.—Guild v. 
State, 187 S.W. 215, 79 Tex.Cr. 603. 
Composite languag*© of two statutes 
Complaint and information charg-- 
ing egg dealer with selling and ex- 
posing for sale eggs unfit for human 
consumption, which adopted com¬ 
posite language of Pure Food and 
Drugs Act and of the Egg Liaw were 
sufficient to charge an offense under 
provision of the Pure Food and 
Prugs Act relating to sale of adulter¬ 
ated food.—Ferch v. People, 74 P.2d 
712, 101 Colo. 471. 

If the languag^e of one sectiou of 
the statute does not include all the 
facts necessary to constitute the of¬ 
fense, an indictment following that 
one section alone and omitting other 
essential facts is insuffleient.—State 
v. Shortell, 156 S.W. 988, 174 Mo.App. 
1 & 8 . 

95. Mo.—St. Louis V. Liessing, 89 S. 
W. 611, 190 Mo. 464, 109 Am.S.R. 
774, 1 L.R.A-,N.S.. 918, 4 Ann.Cas. 
112 . 

26 C.J. p 774 note 1. 

96. Ind.—Isenhour v. State, $2. N.E. 
40, 157 Ind. 517, 87 Ain.aR. 228. 

97. Wyo.—State v. Weeden, 100 P. 
114, 17 Wyo. 418. 

98. Ind.—State v. Closser, 99 N.E. 
1057, 179 Ind. 280. 

K.T.-^People v. Wfest, 44 Hun 102, 
affirmed 12 IST.E. 610, 106 N.Y. 293, 
00 Am.R. 452. 
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99. Mo.—state v. Bockstruck, 38 S. 

W. 317, 136 Mo. 335. 

26 C.J. p 775 note 6. 

1. U.S.—Morris v. V. S., Mo., 108 
F. 082, 94 C.C.A. 168, reversing 
161 F. 672, 88 C.C.A. 532, and cer¬ 
tiorari denied 29 S.Ct. 704, 214 U.S. 
527, 53 E.Ed. 1068. 

26 C.J. p 775 note 7. 

2. N.Y.—People v. Burns, 0 N.Y.S. 
611, 53 Hun 274. 

26 C.J. p 775 note 8. 

3. Kan.—State v. Hupp, 118 F.2d 
579, 154 Kan. 410. 

Mo.—State v. Maurer, 164 S.W. 551, 
255 Mo. 152, Ann.Cas.l915C 178, 
reversing 156 S.W. 991, 174 Mo. 
App. 162. 

4- N.Y.—Goodrich v. People, 3 Park. 
Cr. 622, affirmed 19 N.Y. 574. 

26 C.J. p 775 note 10. 

5- Tex.—Marxen v. State, 68 S.W. 
277, 44 Tex.Cr. 41. 

0L Tex,—Quaterniefc v. Statev Cr., 
204 S.W. 328. 

7. Mo.—State v. Hershman, 143 S. 
W.2d 1025, 346 Mo. 892, followed 
in State v. Gilden, 143 S.W.2d 1<^27. 
26 C.J. p 775 note 13. 

AKegatioiis saUcieaLt 

(1) The restriction of the applica¬ 
tio® of the statute to origiual un- 
hroken packages applies only to those 
who receive in interstate oonomeroe 
and thereafter deliver adulterated or 
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misbranded articles, not to those who 
ship or deliver for shipment, so that 
an information charging that defend¬ 
ant shipped misbranded food in in¬ 
terstate commerce need not allege 
that it was shipped in original un- 
broken packages.—U. S. v. Krumm, 
D.CPa., 269 F. 848. 

(2) A complaint, charging that ac¬ 
cused unlawfully offered for sale one 
firkin containing forty pounds of 
lard, twenty pounds of butter, and 
one bowl containing two pounds of 
lard, which food was then and there 
adulterated in that it was not pro- 
tected from contamination and was 
exposed to unclean and unsanitary 
conditions, was held sufficient as 
against demurrer that it was the 
firkin and bowl, and not the contents, 
that accused was charged with offei^ 
ing for sale.—State v. Long, 117 A. 
303, 121 Me. 365. 

8. Ind,—Isenhour v. State, 62 N.E. 

40, 157 Ind. 517, 87 Am.S.R. 228. 

9- Mo.—St. L»ouis V. Ameln, 139 S.W. 

429, 235 Mo. 669. 

26 C.J. p 776 note 15. 

^lippiug adulterated food 

Information charging defendant 
with shipping food “adulterated" by 
suhstitution of product containing 
less than eighty per centum by 
weight of milk fat for “butter" was 
held not demurrable.—U. S. v. Cen¬ 
tralia Dairy Co., B.C.Wash,, 60 F.2d 
141. 

la tJ.S»—Nave-McCord Mercantile 
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irig defendant with having possession of adulterated 
food with intent to sell it need not allege that a 
certain substance with whkh it was alleged to be 
adulterated was either poisonous or injurious to 
heaith, or that the article in question violated a 
Standard of purity established by the board of 
health.il It is not necessary that it should deny 
that it is a mixture or compound within a proviso 
of the statute by which mixtures or compounds rec- 
ognized as articles of food not injurious to health 
are excepted from its operation.^^ An indictment 
charging defendant with selling a butter substitute 
not properly branded need not specifically describe 
the substitute and an information under a stat¬ 
ute making unlawful the sale of filled milk contain- 
ing oil other than milk fat in imitation or semblance 
of real milk need not charge in what way the prod- 
uct was in semblance or imitation.^^ A complaint 
for the violation of an ordinance providing for the 
protection of meats and other foods from filth and 
contamination need not designate the kind of meat 
which defendant is accused of having exposed for 
sale.^^ Where the gist of the offense, under the 
statute, is the addition of matter to conceal the iii- 
feriority of the article sold, actual inferiority should 
be alleged.^^ Where the statute makes the addition 


of poisonous or injurious ingredients essential to 
constitute the offense, an affidavit on which to base 
a criminal prosecution is insufficient if it fails to 
allege the addition of such substance.^'^ A specifi- 
cation of the particular adulterant used is not gen- 
erally necessary,although in some instances it is 
required;!^ and the quantity used need not ordi- 
narily be alleged.^O 

Intent or gnilfy knowledgc. Wherever, under 
the rules considered supra § 22, the intention of ac¬ 
cused is necessary to constitute the offense, such 
intent must be alleged in every material part of the 
indictment,21 but otherwise such an allegation is 
not necessary.22 loo, it is not necessary to al¬ 

lege guilty knowledge on the part of defendant, 
where the mere fact of possession or sale is an of¬ 
fense but, where guilty knowledge is one of the 
elements of the offense, see supra § 22, there must 
be not only an allegation of such knowledge,2^ but 
such allegation must cover each element of the of¬ 
fense mentioned in the statute.25 

Intent to sell for food. That the article in ques¬ 
tion was sold as an article of food must be alleged 
in an indictment under a statute prohibiting a sale 
of such article as food, 26 and, where the statute 


Co. V- U. S., Mo.. 182 P. 46. 104 C.C. 

A. 486. 

26 C.J. p 776 note 16. 

“riavor” not “extract” 

Alleg-ation of misbranding because 
a liquid labeled “Flavor of Vanilla” 
did not contain any extract of vanil¬ 
la is insufficient, the words “extract” 
and “flavor” not being synonymous. 
—U. S. V. St. LiOUis Coffee & Spice 
Mills, D.C.Mo., 189 P. 191. 

Alle^rations lield snfdcieut 

(1) Information charg^ing article 
containing less than eig-hty per cen¬ 
tum by weight of milk fat was “mis- 
branded,” in that statements “butter” 
and “one pound net” on packages 
were false and misleading-, was held 
not demurrable.—U. S. v. Centralia 
Dairy Co., D.C.Wash., 60 F.2d 141. 

(2) An information, allegring- that 
statements of label were false and 
misleading, in that they represented 
to the purchaser that the article was 
a substitute for eggs and could be 
used in place of eggs for cooking and 
baking, whereas, in truth, such arti¬ 
cle was not then and there a sub¬ 
stitute for eggs, and could not be 
used in place of eggs for baking and 
cooking, was sufficient, as against an 
objection that it did not set forth 
why or in what manner the article 
could not be used as a substitute 
for eggs.—U. Sw v. Newton Tea & 
Spice Co., D.C.Ohio, 275 P- 894. 
Allegations lield insTLfflcient 

Slnce “macaroni” is defiued as 


made from a paste from the flour of 
hard glutinous wheat, and “semo- 
lina” is defined as the hard grains 
retained in the bolting machine after 
the fine flour has passed through, 
an indictment charging interstate 
shipment of an article labeled “maca- 
roni,” which was adulterated and 
misbranded because made of flour, not 
of semolina, is not sufficiently defi¬ 
nite, even though macaroni must not 
contain the fine flour which passes 
through the bolting machine.—U. S. 
V. Krumm, D.C.Pa., 269 P. 848. 

11. Ind.—Isenhour v. State, 62 N.E. 
40, 167 Ind. 517, 87 Am.S.R. 228. 

12. Ind.—Isenhour v. State, supra. 

13. Md.—Hicken v. State. 126 A. 123, 
146 Md. 251. 

14. Mo.—State v. Hershman, 143 S. 
W.2d 1025, 346 Mo. 892, followed 
in State v. Gilden, 143 S.W.2d 
1027. 

15. Hawaii.—Territory v. Hop Kee, 
21 Hawaii 206, Ann.Cas.l915D 1082. 

16. Mich.—People v. Hinshaw, 97 N. 
W. 758, 135 Mich. 378. 

26 C.J. p 776 note 22. 

17. Ohio.—^Strong v. State, 3 Ohio S. 
& C.P. 284, 2 Ohio N.P. 93. 

26 C.J. p 776 note 23. 

18. Mass.—Commonwealth v. Kee- 
nan, 29 N.E. 477, 139 Mass. 193. 
Where the adulterant is specifLed 

in such a way as to be essentially de¬ 
scriptive of the article which defend¬ 
ant is alleged to have had in his 
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possession, the allegation cannot be 
rejected as surplusage, but must be 
proved.—Commonwealth v. Luscomb, 
130 Mass. 42, followed in Common¬ 
wealth V. Tobias, 6 N.E. 217, 141 
Mass. 129. 

15. Tex.—Dorsey v. State, 44 S.W. 
514, 38 Tex.Cr. 527, 70 Am.S.R. 
762, 40 Lr.R.A. 201. 

26 C.J. p 776 note 24 [b]. 

20. Mass.—Commonwealth v. Schaff- 
ner, 16 N.E. 280, 146 Mass. 512. 

21. Mass.—Commonwealth v. Boyn- 
ton, 12 Cush. 499. 

N.Y.—People v. Pauerback, 5 Park¬ 
er. 311. 

Intent to sell shotad be alleged in 
indictment for having in possession 
with intent to sell.—People v. Paprin, 
286 N.Y.S. 428, 159 Mtsc- 162—People 
V. Pauerback, 5 Park.Cr., N.Y., 311. 

22. Md.—Fox V. State, 50 A. 700, 
94 Md. 143, 89 Am.S.R. 419. 

23. Mo.—State v. Maurer, 164 S.W. 

551, 255 Mo. 152, Ann.Cas.l915C 

178, reversing 156 S.W. 991, 174 
Mo.App. 162. 

26 C.J. p 776 note 30. 

24. Tex.—Sanchez v. State, 10 S.W. 
756, 27 Tex.App. 14. 

26 C.J. p 776 note 32. 

25. Mass.—Commonwealth v. Boyn- 
ton, 12 Cush. 499. 

Mo.—State v. Falk, 38 Mo.App. 554. 

26. Neb.—Lansing v. State, 102 K. 
W. 254, 73 Neb. 124. 

26 C.J. p 777 note 34. 
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prohibits the possession of certain articles or Prod¬ 
ucts with intent to sell them as food, the informa- 
tion or indictment must allege that the intent was 
so to sell them;27 but under other statutes prohib- 
iting the sale of articles in general terms, without 
regard to the purpose for which they are to be 
used, it is not necessary to allege that they were 
sold as food.-^ 

Intent to injure health. An indictment for sell- 
ing unwholesome food, as good and wholesome food, 
need not allege that defendant intended to injure 
the health of any person or persons or that it did 
injure their health.^® 

§ 46. - Issues, Proof, and Variance 

AII material allegatlons of the indictment must be 
proved as laid, but an immateriai variance will be dls- 
regarded. Averments constituting surplusage need not 
be proved. 

As in other criminal prosecutions, in a prosecu- 
tion for violation of a food law all the material al- 
legations of the indictment must be proved as laid,^^ 
but an immateriai variance will be disregarded.^^ 
Averments in the complaint constituting surplusage 

need not be proved.^2 

In accordance with these principies it has been 
held that an indictment charging defendant person- 
ally with selling a prohibited article is sustained by 
proof that the sale was made by an employee of 
defendant under his authority;33 and a coraplaint 
alleging possession of an adulterated article con- 
trary to statute, by defendant, is supported by evi- 
dence of possession by defendant’s servant in the 
course of his employment.^^ An Information charg¬ 
ing a sale to a certain person is sustained by evi- 


dence that the person named purchased the article 
as agent for another;®^ and an averment of hav- 
ing possession for sale is sustained by proof of a 
consuramated sale.^® Under an indictment charging 
that to an article sold by defendant had been added 
a certaki foreign substance, a further description 
whereof is unknown to complainant, evidence as to 
what the foreign substance w^as or consisted of is 
not inadmissible as a variance-^*^ In a prosecution 
for possession of meat of several calves less than 
four vreeks old with intent to sell, the state was not 
required to show that all of the calves siaughtered 
were under four weeks of age.38 The fact that an 
Information for selling misbranded feed stuff al- 
leged that defendant was the agent of a Corpora¬ 
tion and that the proof showed that the ooncern was 
a partnership does not constitute a fatal variance 
but it has been held under a statute forbidding the 
sale of any adulterated article of food or drugs that 
an allegation of the sale of a prohibited article 
as a drug is not sustained by proof of its sale as 
food."^^ Averments as to the nature of the article 
adulterated must be sustained by the evidence as to 
all important particulars."^^ It has been held, how- 
ever, that proof of adulteratfon of cream is suflB- 
cient to sustain an averment of adulteration of 
milk.^3 A conviction of one offense against the 
food laws cannot be upheld on proof of commission 
of anotber distinet offense,, the commission of which 

is not charged.'*^ 

§ 47. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufSciency 


27. Ind.—List v. State. 131 N.R 613, 
191 Ind. 24—Schmidt v. State, 78 
Ind. 41. 

Tor lixLmaai cousnmptioii 

Information charging- keeprng and 
offering for sale adulterated milk, not 
alleging that milk was intended for 
human consumption, was held fatal- 
ly defective.—Martinez v. People of 
Porto Rico, C.C.A.Puerto Rico, 46 F. 
^d 427. 

Ohio.—State v. Smith, 68 N.E. 
1044, 69 Ohio ^t. 196—State v. 

Kelly, 43 N.E. 163, 54 Ohio St 166, 
reversing 2 Ohio S. & C.P. 239. 

29. N.T.—Goodrich v. People, 3 
Park.Cr. 622, affirmed 19 N.T. 574. 

30. N.T-—^People v. F. W- Wool- 
worth Co., 284 N.T.S. 835. 246 APP. 
Div. 838. 

31- Tex.—Cogdell v. State, 193 S.W. 
675, 81 Tex.Cr. 66. 

32- Mass.—CommonweaJth v. Row- 
ell, 15 N.E. 154, 146 Mass. 128. 

26 C.J. p 777 npte 


33. Ohio.—^Williams v. State, 25 
Ohio Cir.Ct. 673. 

Contra Heider v. State, 4 Ohio 
S. & C.P. 227. 

34. Mass.—Commonwealth v. Fh-oc- 
tor, 42 N.E. 335, 165 Mass. 38. 

35. Kan.—State v. Miller, 124 P. 
361, 87 Kan. 454. 

Mass.—Commonwealth v. Farren, 9 
Allen 489. 

38, Mass.—Commonwealth v. Tobias, 
6 N.E. 217, 141 Mass. 129. 

37. Mass.—Commonwealth v. Grau- 
stein, 95 N.E. 97, 209 Mass. 38. 

38. Mich.—People v. Ferris, 278 N. 
W. 740, 28E Mich. 699. 

39. Tex-—Cogdell v. State, 193 S. 
W. 675, 81 Tex.Cr. 66. 

40. N.T.—People v. Pulle, 12 Abb. 
N.Cas. 196, 1 N.T.Cr. 172. 

^ Mass.—Commonwealth v. LuS- 
comb, 130 Mass. 42. 

26 C-J- P 777 n.Qte 54, 
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42. Mass.—Commonwealth v. Gor- 
don, 33 N.EL 709, 159 Mass. 8. 

43. N.T.—People v. Linden Parms 
Milk & Cream Co., 280 N.T.S. 144, 
244 App.Div. 830. 

ITarlaiice held fatal 

(1) One cannot be convicted of 
keeping adulterated glnger for sale 
under complaint charging that he did 
“hold out for sale^* such ginger.— 
People V. Wolin, 2 P,2d 60, 119 Cal. 
App., Supp., 770. 

(2) Accused could not be convict¬ 
ed of selling misbranded olive oil be- 
cause labeled and branded so as to 
deceive and mislead purchaser under 
count which was based on part of 
statute which was intended to pro- 
tect particular purchaser from decep- 
tion, where person to whom accused 
had sold oil and inspectors who pur¬ 
chased oil from such person were 
not purchasers deceived or misled,—- 
Commonwealth v. Previte* 198 N.E. 
646, 292 Mass, 378, 
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a. Presumptions and Burden of Proof 

The state has the burden of provrng beyond a rea- 
sonable doubt every element necessary to constitute the 
offense; but certain elements, such as intent or guilty 
knowledge, may be presumed from proved facts, unless 
rebutted. Defendant must prove affirmative defenses. 

The burden of proof is on the state to estab- 
lish^^ beyond a reasonable doubt'^^ every element 
necessary to constitute the offense; and defendant 
is entitied to his recognized presumption of inno- 
cence.^® Where, in accordance with the rules stat- 
ed supra § 22, the intent with which the act charged 
was done is not an essential element of the offense, 
intent need not be shown,^*^ but, where it is an es¬ 
sential element, it must be shown.'^® So, too, where 
guilty knowledge on the part of defendant is neces¬ 
sary to constitute the offense charged, such knowl¬ 
edge must be shown,^^ but proof of such knowledge 
is not necessary where it is not an essential element 
of the ofTense.50 The intent to use or sell prohib- 
ited food stuffs may be presumed in the first in- 
stance from the possession of such food stuffs by a 
dealer therein,®^ particularly where such food stuffs 
are found among unprohibited products,^^ but such 
a presumption may be rebutted,^s, for example, 
by proof of compliance with regulatory provisions 
governing the segregation, removal, and destruction 


of such merchandise.^^ The intent or fact of con- 
scious imitation may be inferred from the fact that 
the article sold is actually an imitation.®^ On an 
indictment for selling diseased meat without mak- 
ing it known to the buyer, it is sufficient for the 
state to prove that defendant knowingly sold such 
meat, the presumption arising from such proof be- 
ing that the sale was unlawful, and it is incumbent 
on defendant to prove that he disclosed to the buy¬ 
er the fact that the meat was unsound.^® Under a 
statute providing that a sale of oleomargarine or 
other article by any person representing it to be but- 
ter shall be presumptive evidence of guilt, the pre¬ 
sumption is not rebutted by showing the absence of 
knowledge of the adulteration and of an intent to 
deceive, and may be met only by controverting the 
prosecutores evidence showing the sale and false 
representations.^*^ An intent to do an act in viola- 
tion of law is not negatived by the testimony of 
defendant that he had endeavored to comply with 
the law.ss If the state proves all the necessary 
facts, the burden passes to defendant to establish 
any affirmative defense he may have.®^ Thus de¬ 
fendant must prove by a preponderance of the evi¬ 
dence the affirmative defense of a signed guaranty 
by the seller from whom defendant bought the food 
that it is not adulterated or misbranded.^O 


44. tr.S.—-U. S. V. Commercial 
Creamery Co., D.C.Wash., 43 F. 
Supp. 714. 

N.T.—People v. Tarlow, 291 K.T.S. 

918, 249 App.Div. 224. 

26 C.J. p 778 note 61. 

Reasonalbleiiess of tolerances 
In prosecution for mlsbranding 
based on shipment in interstate com- 
merce of cheese labeled with weight 
more than true weight, govemment 
had burden of showing that deficien- 
cy transcended reasonable variation 
and tolerance, where the statute ex- 
pressly permitted reasonable varia- 
tions and tolerances.-—U. S. v. Kraft 
Phenix Cheese Corporation, D.C.N.Y., 
18 P.Supp. 60. 

45. N.T.—People, on Complaint of 
Ringler, v. Zeleznik, 193 N.E. 638, 
266 N,T. 59, reversing 271 N.Y.S. 
1055, 242 App.Div. 608. 

46L U.S.—U. S. V. Commercial 
Creamery Co,, D.C.Wash., 43 F. 
Supp. 714. 

47. IST.Y.—People, on Complaint of 
GroMberg v. B. M. Reeves, Inc., 5 
N.Y:S.2d 144, 168 Misc. 70. 

However, in a memorandum opin- 
ion, a conviction for unlawfully keep- 
ing and offering for sale food not 
wholesome and fit for human con- 
sumption was reversed, where food 
was kept in locked storeroom and it 
was the custom to inspect food there- 
in and destroy that which hcui be- 


come unwholesome before it was of- 
fered for sale.—^People v. P. W, 
Woolworth Co., 295 N.Y.'s. 76, 250 
App.Div. 864. 

48. Ind.—List V. State, 131 N.E. 613, 
191 Ind. 24. 

26 C.J. p 778 note 63, 

40. Ind.—List V. State, supra, 

26 C.J. p 778 note 69. 

50. Cal.—State v. Schwartz, 70 P.2d 
1017, 28 Cal.App.2d Supp. 775. 

Pa.—Commonwealth v. Jackson, 22 A. 
2d 299, 146 Pa.Super. 328, adopted 
28 A.2d 894, 345 Pa. 456. 

26 C.J. p 778 note 70. 

51. N.Y.—People v. Swift & Co., 35 
N.E.2d 652, 286 N.Y. 64, reversing 
25 N.Y.S.2d 512, 261 App.Div. 299— 
People on Complaint of Johnson v. 
A. J. Capone Co., Inc., 4 N.Y.S.2d 
610, 254 App.Div. 235. 

52. N.Y.—People, on Complaint of 
Goldberg, v. B. M, Reeves, Inc., 5 
N.Y.S.2d 144, 168 Misc. 70—People, 
on Complaint of Department of 
Health of City of New York v. 
Grandview Ice Cream & Dairy 
Products. 3 N.Y.S.2d 655, 167 Misc. 
138. 

53. N.Y.—^People v. Swift & Co., 35 
N,E.2d 652, 286 N.Y. 54, reversing 
25 N.Y.S.2d 512, 261 App.Div. 299— 
People on Complaint of Johnson v. 
A. J. Capone Co., Inc., 4 NJY.S.2d 
610, 264 App.Div. 235. 

54. N.Y,—^People, bn Complaint of 

icm 


Goldberg v. B. M. Reeves, Inc., 5 
N.Y.S.2d 144, 168 Misc. 70. 

55. Wis.—State v. Essex, 175 N.W. 
795, 170 Wis. 512. 

55. W.Va.—Seibright v. State, 2 W. 
Va. 691. 

57. N.Y.—People v. Mahaney, 41 
Hun 26. 

58. N.Y.—People v. McDermott-Bun- 
ger Dairy Co., 77 N.Y.S. 888, 38 
Misc. 365. 

59. Pa.—Commonwealth v. Scott- 
Powell Dairies, 194 A. 684, 128 Pa 
Super. 598. 

Sale by servant or agent 

The unlawful sale hy a servant 
or agent of milk below the minimum 
retail price as forbidden by the Milk 
Control Law is "prima facie evi¬ 
dence" of assent to the sale by the 
employer or principal, and will im- 
pose liability on him unless rebutted. 
—Commonwealth v. Jackson, 22 A.2d 
299, 146 Pa.Super. 328, adopted 28 A. 
2d 894, 345 Pa. 456. 

Unreasonableness of ordinance 
In absence of contrary evidence, an 
ordinance regulating the sale of mflk 
and levying a license fee is presumed 
reasonable, and the burden of prov- 
ing its unreasonableness is oh the 
One asserting it.—Grider v. City of 
Ardmo^-e, 287 P. 776, 46 OkLO. 33- 

60. Pia.^—Commonwealth v. Lutz, 3 
A.2d 481, 137 Pa.Super. 449i 



36 C.J.S. 


FOOD 


§ 47 


b. Admissibility 

The admisstolHty of evidence fn a prosecution for 
violation of a pure food law I 5 governed by the usual 
rufes of evidence as applied to criminal cases. The 
results of an anafysis of food, made in accordance with 
the requirements of the statute, are admissrble. 

On a criminal prosecution for violation of the 
pure food laws, ev-idence will be held admissible®^ 
or inadmissible®^ in accordance with the usual rules 
of evidence as applied to criminal cases. Thus, on 
a trial for selling adulterated milk evidence that 
pure milk does not always come up to the Standard 
lixed by statute is not admissible.®^ Where knowl- 
edge of the adulteration is not necessary to a con- 
viction, evidence of defendant^s lack of such knowl- 
edge is irrelevant and inadmissible.®^ Under an 
indictment charging sale of a prohibited article, 
evidence is admissible to show that the article de¬ 
fendant "was charged with selling was not embraced 
within the terms of the statute defining the offense-®^ 

Results of analysis, A common mode of proof 
of adulteration of food is by showing the resuit of 
an analysis of the suspected article, and in a num- 
ber of jurisdictions such proof is admissible under 


express statutory provision.®^ For evidence of the 
analysis to be admissible, and to have the effect 
provided by statute, the sample must be taken and 
the analysis made strictly in accordance with the 
method prescribed,®^ although, where the methods 
provided for are merely directory, failure to com- 
ply therewith strictly does not of itself exclude the 
resuit of the analysis.®^ Where there is no sug- 
gestion in the statute to the contrary, the provision 
of a mode of proof by analysis does not exclude 
other appropriate evidence.®^ 

c. Weight aaid SnMciency 

The weight and sufficiency of the evidence are gov¬ 
erned by the ruies of evidence applicable in criminal 
cases generally. The resuit of an anaiysis may be made 
conclusive evidence of adulteration, but such evidence 
does not preclude evidence attacking the manner in 
which the analysis was made. 

On a criminal prosecution for the sale of a pro¬ 
hibited article of food or other violation of the 
pure food laws, the evidence will be held sufficient'^® 
or insufficient'^^ to sustain a conviction, or to estab- 
lish a prima facie case,*^^ or to take the case to the 


61. U.S.—Newton Tea & Spice Co. v. 

U. S., C.C.A.Ohio, 288 P. 475. 

Mass.—Commonwealth v. Cohen, 146 
3Sr.E. 228, 250 Mass. 570. 

Minn.—State v. Eidsvold Creamery 
Co., 194 N.W. 17, 156 Minn. 27. 

26 C.X p 778 note 74. 

HoistTire in Tjutter 

On the Indictment of one charged 
with selling adulterated butter, it 
was competent for the commonwealth 
to Show what proportion of moisture 
is found in the butter of commerce. 
—Commonwealth v. Kiefer,^ 78 Pa. 
Super. 460. 

62. Mass.—Commonwealth v. K E. 
Wilson Co., 135 N.E. 376, 241 Mass. 
406. 

Pa.—Commonwealth v. Drucker, 38 
Pa.Bist- & Co. 169, 27 North.Co. 
218. 

26 C.J. p 778 note 75. 

Cleanliuess of dairy selUiig without 
license 

In a prosecution for selling milk 
without a permit in violation of a 
City ordinance, testimony that de- 
fendanfs dairy was clean and sani- 
tary, and that milk sold therefrom 
was pure and wholesome was prop- 
erly excluded, his right to a permit 
not being involved.—City of St. Louis 

V. Kellmann, 243 S.W. 134, 295 Mo. 
71, error dismissed Kellman v. City 
of St. Louis, 44 S.Ct. 132, 263 U.S. 
679, 68 L.Ed. 503, motion denied 44 
S.Ct. 136. 

€3. N.H.—State v. Campbell, 13 A- 
585, 64 N.H. 402, 10 Am.S.B. 419. 

64. OMo.—Myer v. State, 10 Ohio 
Cir.Ct 226, 6 Ohio Chr.Deb. 477, er¬ 


ror denied 43 N.E. 164, 54 Ohio St. 
242. 

65. Md.—^Fox V. State, 43 A. 775, 89 
Md. 381, 73 Am.S.R. 193. 

66. Mass.—Commonwealth v. Pre- 
vite, 198 N.E. 646, 292 Mass. 378. 

26 C.J. p 778 note 80. 

67. Mass.—Commonwealth v. Pre- 
vite, supra. 

26 C.J. p 779 note 81. 

68. Mass.—Commonwealth v. Pre- 
vite, supra, 

69. Mass.—Commonwealth v. Spear, 
9 N.E. 632, 143 Mass. 172. 

26 C.J. p 779 note 82. 

70. U.S.—U. S. V. Carolene Products 
Co., C.C.A.I11., 104 P.2d 969. 

Mich.—People v. Ferris, 278 N.W. 740, 
283 Mich. 699. 

Minn.—City of Duluth v. City Market 
Co., 244 N.W. 552, 187 Minn. 149. 

—State V. Redmon, App., 8 S.W. 
2d 1084, 

N.T,—People V. Sweet Life Food Cor¬ 
poration, 2 N.T.S,2d 658, 254 App. 
Div. 573^—People v. Gordon, 14 N.T. 
S-2d 333, 172 Misc. 543, reversed on 
other grounds 16 N.T.S.2d 833, 258 
App.Div. 421, aflarmed 28 N.E.2d 
717, 283 N.T. 705—People, on Com- 
plaint of Goldberg v. B. M. Reeves, 
Inc., 5 N.Y.S.2<i 144, 168 Misc. 70— 
People, on Complaint of Uepart- 
ment of Health of City of New 
York V, Grandview Ice Cream & 

; Hairy Products, 3 N.Y.SL.2d 655, 167 
Misc. 138—^People on Complaint of 
Waller v. Jacob Branfman ^ Son, 
263 N.Y.S. 629, 147 Misc. 290. 
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Pa.—Commonwealth v. Lutz, 9 AL.2d 
481, 137 PaSuper. 449. 

Tenn.—Turner v. State, 100 S-W.2d 
236. 171 Tenn. 36. 

Tex.—Minee v. State, 111 S.W.2d 277, 
133 Tex.Cr. 373. 

Wis.—City of Milwaukee v. Childs 
Co., 217 N.W. 703, 195 Wis. 148— 
Lay-Bergwall Co. v. State, 207 N. 

W. 959, 190 Wis. 8. 

26 C.J. p 779 note 83. 

71 , U.S.—U. S. V. Commercial 

Creamery Co., D.C.Wash., 43 F. 
Supp. 714—U. S. V. Kraft Phenix 
Cheese Corporation, D.C.N.Y.,, 18 
F.Supp. 60. 

CaL—People v. Merola, 300 P- 447, 
115 CaLApp., Supp. 784. 

111 .—People V. Rodeen, 266 111.App. 
206. 

Ind.—List V. State, 131 N.E. 513, 191 
Ind. 24. 

N.Y.—People V. Wallace & Co., 26 N. 
E.2d 959, 282 N.Y. 417, reversing 
16 N.Y.S.2d 701, 258 App.Biv. 811 
—People, on Complaint of Ringler 
V. Zeieznik, 193 N.E- 638, 266 N.Y. 
59, reversing 271 N.T.S. 1055, 242 
App.Biv. 608—People v. Soiefer 
Farms, 295 N.Y.S. 177, 251 App-Biv. 
174 —^People v. P. W- Woolworth 
Co.. 284 N.Y.S. 835, 246 App.Biv. 
83 g—People v. Hillman, 69 N.T.S. 
66, 58 App.Biv. 571, 15 N.T.Cr. 394 
—^People ex rei. Goldstein v. Eich- 
en, 5 N.Y.S.2d 817, 168 Misc. 276— 
People V. Paprin, 286 N.Y.S. 428, 
159 Misc. 162. 

Pa.—Commonwealth v. Priski, 31 Pa. 

Bist. & Co. 592, 20 Erie Co. 38. 

26 C.J. p 779 note 84. 

72. Pa.—Commonwealth v. Scott- 
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jury /2 or to prove particular facts,"^^ in accord- 
ance with the rules applicable in criminal cases g^en- 
erally. So, too, on a preliminary hearing the suffi- 
ciency of the evidence to warrant holding accused 
to answer is governed by the general rules applica¬ 
ble to such hearings,'^^ 3.5 discussed in Criminal Law 

§ 345. 

Resnlts of analysis. It has been held to be com¬ 
petent for the legislature to provide that a Chemical 
analysis showing adulteration shall be conclusive ev¬ 
idence of adulteration and incapable of contradic- 
tion except by another analysis.'^® However, such 
evidence does not preclude evidence on the part of 
defendant to show that the sample analyzed was 
not a fair sample,'^'^ or that the analysis was so 
long delayed that the sample must have become, by 
natural deterioration, worthless for analytical pur- 
poses;'^^ and, where it is not practicable to contro- 
vert the testimony as to the results of an analysis 
by another analysis, it can be controverted by evi¬ 
dence of collateral facts going to prove that the 
analysis was incorrect.'^^ It has also been held that, 
where, through the prosecution’s fault, defendant is 
precluded from having a proper analysis made on 
his own behalf, evidence of the prosecutiones analy¬ 


sis is insufficient to support a conviction.^O 
Puerto Rico statute, as to adulteration of milk, does 
Mot make the report of the government expert an 
irrebuttable presumption of adulteration or dilu- 
tion.^-^ Apart from the question of its conclusive- 
ness, the sufficiency of evidence of the results of 
analysis to sustain a conviction or prove particu¬ 
lar facts is governed by the general principies of 

evidence. S 2 

Circunisfantial evidence. The fact of adultera¬ 
tion is provable in general by either direct or cir- 
cumstantial evidence.Likewise, a knowledge of 
the adulteration^^ and an intent to sell,S5 where 
essential to a conviction, need not be proved by 
positive and direct evidence, but may be inferred 
from ali the circumstances. 

§ 48. Trial and Review 

The rules as to the trial of criminal cases generally 
and review thereof are applicable in prosecutions for vio- 
lations of pure food laws. 

The rules as to the trial of criminal cases gener¬ 
ally, see Criminal Law §§ 927-1417, are applicable 
in prosecutions for violations of food laws.®® 

Appeal and error. Applying the general rules 


Powell Dairies, 194 A. 684, 128 Pa. 
Super. 598. 

26 C.J. p 779 note 83 [a]. 

Burden of proof see supra subdivi- 
sion a of this section. 

73. Kan.—State v. Hupp.. 118 P.2d 
579, 154 Kan. 410. 

Mass.—Commonwealth v. Smith, 9 K. 

R 631, 143 Mass. 169. 

N.Y.—People v. Hilis, 72 H.Y.S. 340, 
64 App.Div. 584. 

26 C.J. p 779 note 83 [b]- 

74. Minn.—State v. Eidsvold Cream- 
ery Co.. 194 N.W. 17, 156 Minn. 27. 

Bvidence lield sufficient 

(1) To Show that food was ex- 
posed for sale.—People v. Dennis, 114 
N.Y.S. 7. 

(2) To Show intent.—Gardner v. 
State, 108 N.E. 230, 183 Ind. 101— 
26 C.J. p 779 note 83 [f]. 

(3) To Show identity of the sam¬ 
ple analyzed with the product sold. 
—State V. Eidsvold Creamery Co., 
194 N.W. 17, 156 Minn. 27. 

Bxridence held insufficient to show 
intent.—People v. McDermott-Bunger 
Dairy Co., 77 N.Y.S. 888, 38 Misc. 
365—26 C.J. p 779 note 84. 

75. N.Y.—People, on Complaint of 
McDonough v. Bratowsky, 276 N. 
Y.S. 418, 154 Misc. 432. 

76. N.Y.—People v. Thompson, 14 N. 
Y.fe. 819. 

26 C.J. p 780 note 89. 

77 . N.Y.—People v. Hodnett, 22 N. 
Y.S. 809, 68 Hun 341. 


78. N.Y.—Stearns v. Ingraham, 1 
Thomps. & C. 218. 

79. N.H.—State v. Camphell, 13 A. 
585, 64 N.H. 402, 10 Am.S.R. 419. 

26 C.J. p 780 note 92. 

80. Mass.—Commonwealth v. Lock- 
hardt, 10 N.E. 511, 144 Mass. 132 
—Commonwealth v. Kenneson, 9 N. 
E. 761, 143 Mass. 418. 

Q-eneral effect of such conduct by 
prosecution 

Where the article of food pur- 
chased is of a perishable nature, each 
case must stand on its own facts, and 
if the trial judge is satisfied that 
the commonwealth has improperly 
destroyed it so as to prevent an in- 
dependent analysis thereof or if the 
commonwealth has unnecessarily de¬ 
layed prosecution for the purpose of 
making such independent analysis 
impossible or impractical, these mat- 
ters will weigh heavily against the 
commonwealth and in favor of de¬ 
fendant at the trial of the case.— 
Commonwealth v. Wilson, 42 Pa.Dist. 
& Co- 495, 89 Pittsb.Leg.J. 469. 

81. Puerto Rico.—People v. Vazquez, 
.26 Puerto Rico 13. 

82 . Evidence held sufficient 

(1) In general.—Commonwealth v. 
Rapoza, 178 N.E. 530, 277 Mass. 206. 

(2) Analysis of the state’s chemist 
was adequate proof of the presence 
of lard in the butter, and that its 
presence reduoed the quality and 
strength thereof.—State v. Eidsvold 
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Creamery Co., 194 N.W. 17, 156 Minn. 
27. 

Evidence held insufficient 

(1) In general. 

111.—People v. Rodeen, 266 IIl.App. 
206. 

N.Y.—People ex rei. Goldstein v. 
Eichen, 5 N.Y.S.2d 817, 168 Misc, 
276. 

(2) Evidence that defendant took 
samples of the run of butter every 
day, and placed such samples in cold 
storage, and employed a chemist, who 
analyzed three samples taken from 
the cold storage, and found each sus- 
tained the federal test for pure but¬ 
ter, but admitted that such test did 
not prove that there might not have 
been a considerable percentage of 
lard present in the samples analyzed, 
was held insufficient to establish a 
defense.—State v. Eidsvold Creamery 
Co., 194 N.W. 17, 156 Minn. 27. 

83. N.Y.—People v. Bowen, 74 N.E. 
489, 182 N.Y, 1. 

Pa.—Commonwealth v. Darlington, 9 
Pa.Dist. 700. 

84. Ind.—Isenhour v. State, 62 N.E. 
40, 157 Ind. 517, 87 Am.S.R. 228. 

85. N.Y.—People v. Fauerback, 5 
Parker Cr. 311. 

86 . Kan.—State v. Hupp, 118 P-2d 
579, 154 Kan. 410. 

26 C.J. p 780 note 98. 

Fropriety of instructious 

(1) While it is the duty of inspec¬ 
tor, under certain statutory provi- 
sions, to make sure that ali laws 
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with respect to appeals in criminal cases, see Crim- 
inal Law §§ 1623-1957, it has been held that a no- 
tice of appeal from a conviction for violation o£ the 
pure food law in which the name of the appealing 
party is inserted in the body thereof is sufficient 
and that defendant, as a general rule, may not rely 
on objections that were not made at the triaL^S 
Defendant cannot on an appeal from a conviction 
for violating an order of a milk control board, at- 
tack the order as being based on erroneous consid- 
erations, where he failed to appeal from the order 
when promulgated as provided by statute.^^ 

§ 49. Sentence and Punishment 

The provisions of the statutes with regard to sen¬ 
tence and punishment must be strictly followed. 

It has been said that the disposition on a convic- 


§ 50 

tion for willful violation of a food law should be 
swift and severe.^® The provisions of the statutes 
with regard to sentence and punishment must be 
strictly followed.®^ Thus, if the statute imposes a 
fine for the first offense and both fine and impris- 
onment for the second offense, on a trial of defend¬ 
ant on two indictments, a sentence of imprisonment 
for the offense committed prior in time should not 
be imposed,^" but such sentence of fine and impris¬ 
onment may be imposed for a second offense, al- 
though the indictment for the second offense was 
returned by the grand jury only on the day imme- 
diately following sentence for the first offense.^^ 
A statute for the violation of which the court is 
bound to impose a sentence of imprisonment is not 
applicable to a Corporation.^^ 


VL SEAECHES, SEIZTJEES, AND PORFEITTIEES 


§ 50. In General 

Under appropriate statutes or ordinances, unwhole- 
some food may in proper cases be seized and destroyed; 
but as a ruie such destruction is authorized only where 
there is some Immediate necessity for it. 


In a number of jurisdictions, under statutes cr 
ordinances enacted pursuant to the police power 
for the protection of the public Health, unwholesome 
food may, in proper cases, be seized and destroyed.^^ 


applicable to slaughter of calves 
and. their preparation for food are 
complied with, his stamp does not 
certify compliance with other pro¬ 
visions, and in prosecution, under one 
of such other provisions, for selling 
calves weighing less than forty 
pounds when dressed, instruction that 
defendant could not rely on such 
stamp was proper.—Commonwealth 
V. Cohen, 146 N.E. 228, 250 Mass. 570. 

(2) In a prosecution for having: in 
possession with. intent to sell decom- 
posed and contaminated food, an in¬ 
struction that, if the meat was not 
kept by defendant to be served to 
boarders, but was to be laid aside 
for the purpose of being thrown 
away, the verdict should be for de¬ 
fendant was held sufficiently to pre- 
sent the defense that the meat was 
not to be served, but was to be 
thrown away.—State v. Grays Harbor 
Commercial Co., 214 P. 13, 124 Wash. 
227. 

(3) In prosecution for transporting 
in interstate commerce sacks of an¬ 
imal food branded “protein not less 
than 43%," but containing not more 
than thirty-eight and fifty-six one 
hundredths per cent protein content, 
charge authorizing conviction on find- 
ing that protein content feli short of 
forty-three per cent “by any frac- 
tion of a per cent” was held proper. 
—U. S. Y. Feeders' Supply & Manu- 
facturing Co., D.C.Mo., 15 F.Supp. 
385. 

(4) Other instructions. 

Mass.—Commonwealth v. Cohen, 146 
..NJB* 223, 253 Mass. 570w 


N.T.—People v. Bremer, 74 N.T.S 
570, 69 App.Div. 14, appeal dis- 
missed 66 N.E. 1113, 173 N.Y. 599. 
Pa.—Commonwealth v. Kiefer, 78 Pa- 
Super. 460. 

26 C.J. p 780 note 99 [b]. 

Questions of fact for jxiry 

(1) In prosecution for possession 

of meat of calves less than four 
weeks old with intention of selling 
it, comparative weight to be given 
testimony of veterinarians and of lay 
witnesses was a question for jury,— 
People V. Ferris, 278 N.W. 740, 283 
Mich. 699. , 

(2) In prosecution of egg dealer 
wherein acts were charged which 
would render egg dealer subject to 
conviction under provision of Pure 
Food and Drug Act relating to sale 
of adulterated food or under provi¬ 
sion of Egg Law prohibiting sale of, 
or exposing for sale, eggs for human 
consumption which are not free from 
mould and other defects, whether 
egg dealer sold eggs or exposed them 
for sale or whether eggs were oifered 
for sale within prohibition of the re- 
spective statutes were questions for 
jury.—Ferch v. People, 74 P.2d 712, 
101 Colo. 471. 

(3) In prosecution of egg dealer 
for selling or offering for sale eggs 
unflt for human consumption, wheth¬ 
er dealer had the bad eggs in his 
place of business for sale to owners 
of fox farms and for feeding hogs 
was a question for jury.—Ferch v. 
People, supra. 

(4) Other questions.—Greenwald v. 
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Noyes, 17 N.Y.S.2d 707, 172 Misc. 780. 
26 C.J. p 780 note 99 [a}. 

87. N.J.—State Bd. of Health v. Mc- 
Cue, 60 A. 1094. 

88 . U.S.—Frank v. U. S., Ohio, 192 
F. 864, 113 C.C.A. 188. 

89. Pa.—Commonwealth v. Ziegler 
Dairy Co., 11 A.2d 669. 139 Pa.Su- 
per. 224, afflrming 32 Berks C(xL.J. 
47. 

90. N.Y.—People v. Miller, 8 N.Y.S. 
2d 363, 169 Misc. 648. 

91. Mo.—State v. Bockstruck, 38 S. 
W. 317, 136 Mo. 335. 

N.Y.—People v. Henry Maillard, Inc., 
182 N.Y.S. 547, 192 App.Div. 201. 
26 C.J. p 780 note 2. 

92. Pa.—Commonw'ealth v. Fink. 16 
Pa.Super. 191. 

93. Pa.—Commonwealth v. McDer- 
mott, 37 PaSuper. 1. 

94. U.S.—U. S. V. Braun. D.C.N.J., 
158 F. 456. 

95. U.S.—^North American Cold Stor- 
age Co. V. Chicago, 111., 29 S.Ct. 
101, 211 U.S. 306, 53 L.Ed. 195, 15 
AnmCas. 276, modifying, C.C., 151 
P. 120. 

26 C.J. p 781 note 12. 

Validity of statutes see supra § 6. 

State interfereuce t^th federal con¬ 
trol 

(1) Although there is no authority 
under the federal Renovated Butter 
Act to confiscate or destroy materi- 
als, the power to condemn being re- 
stricted to the finished product, nev- 
erthelfcss a state attempting under 
its own law to condemn butter ma- 
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Such destruction is usually authorized only on its 
being made to appear that there is some immediate 
necessity for it,®® and, at least in some jurisdic- 
tions, after notice to the owner and an opportunity 
to be heard in defense of his property, see infra § 
52. An officer who condemns and destroys food 
stuffs must keep strictly within the power conferred 
by the statute, and if he exceeds his authority he is 
individually liable for the value of the food stuffs 
destroyed.®'^ 


§ 51. Under Federal Pure Food and Drug 
Law 

Under the federal Pure Food and Drugs Act the 
seizure and destruction of adulterated or misbranded 
articles of food transported in interstate shipment Is au¬ 
thorized, and the proceedings for forfeiture must con- 
form as near as may be to proceedings in admiraity. On 
payment of costs and filing a proper bond, seized goods 
may be repossessed by the owner. 

Under the federal Pure Food and Drugs Act, 
the seizure and destruction of adulterated or mis- 
branded articles of food transported in interstate 
commerce for sale are authorized.^S The remedy 


teriais used to make linished but- 
ter to be sold in interstate commerce 
would be interfering- with the federal 
law for inspection, grading*. etc., of 
finished butter, but the state has 
power over any of the finished prod- 
uct when offered for sale within 
the state.—Cloverleaf Butter Co. v. 
Patterson, Ala., 62 S.Ct. 491, 315 
U.S. 148, 86 L.Ed. 754, reversing-, C.C. 
A., 116 F.2d 227, certiorari granted 
61 S.Ct. 834, 313 U.S. 551, 85 L.Ed. 
1615. 

(2) Conflict between state and fed¬ 
eral power generally see supra § 8. 

96. Colo,—Munn v. Corbin, 44 P. 

783, 8 Colo.App. 113. 

Conn.—Raymond v. Pish, 51 Conn. 80, 

50 Am.R. 3. 

Food only partly tmfit 

(1) Public health officers have no 
right to confiscate and destroy ar¬ 
ticles of food in bulk simply because 
some portion may be affected and un- 
fit for use, when the good can be de- 
tected and readily separated, provid- 
ed the spoiled portion does not con¬ 
taminate the whole.—Baker v, Lats- 
es, 206 P. 553, 60 Utah 38. 

(2) In proceedings to condemn 
eggs the court may in its discretion 
order an inspection to determine 
what eggs are good, and turn such 
eggs over to claimant.—People v. 
Fifty Cases of Eggs, 198 Ill.App. 319. 

97. N.T.—Williams v. Rivenburg, 

129 N.Y.S. 473, 145 App.Div. 93. 

98. U.S.—^U. S. V. One Can of Kol- 

oliva, D.C.Mass., 24 F.Supp. 110. 

26 C.J. p 781 note 17. 

Fnrposes of statnte 

(1) The object of this act is to 
keep adulterated articles out of the 
channels of interstate commerce, or 
if they enter such commerce to con¬ 
demn them while in transit, or in 
original or unbroken packages after 
reaching their destination.—^Hipblite 
Egg Co. V. U. S., 111., 31 S.Ct. 364, 
220 U.S. 45, 55 L.Ed. 364. 

(2) The pro Vision for confiscation 
and condemnation of food which con- 
sists in w;hole or in part of a filthy 
animal or vegetable substance was 
designed to protect the aesthetic 
tastes and sensibilities of consum- 


ing Public. —^U, S. v. 133 Cases of To¬ 
rnato Paste, D.C.Pa., 22 F.Supp. 515. 
Wliat constitntes adulteration 

(1) The fact that oats, which in 
their natural state contain up to 
twenty-five per cent of foreign mat- 
ter, are permitted to be shipped does 
not prevent the forfeiture of oats 
containing less than twenty-five per 
cent of foreign matter, where a cer- 
tion proportion of the foreign matter 
had been intentionally added to the 
natural oats and thus constituted 
an adulteration.—^U. S. v. 154 Sacks 
of Oats, D.C.Va., 283 F. 985. 

(2) For food to be adulterated by 
reason of its being mixed, colored, 
coated, or stained in a manner where- 
by damage or inferiority is concealed, 
it is necessary that the food be d,am- 
aged or inferior, and that it was 
mixed so that its inferiority was con¬ 
cealed.—U. S. V. Ten Cases, More or 
Less, Bred Spred, C.C.A.Iowa, 49 P. 
2d 87. 

(3) So, an orange juice prepara- 
tion sold in interstate commerce to 
retailers for dilution and sale over 
the counter as an iced drink, truth- 
fully labeled as consisting of orange 
juice, sugar, fruit acid, certified col¬ 
or, and benzoate of soda, was not 
“adulterated"' so as to be subject to 
condemnation on ground that its in¬ 
feriority to pure orange juice was 
concealed.—^U. S. v. Nesbitt Fruit 
Products, C.C.A.La., 96 F.2d 972, af- 
flrming, D.C., U. S. v. 492 Cases, More 
or Less, of Orange Juice, Each Case 
Containing Two One-Gallon Jugs, 
20 F.Supp. 520, rehearing denied, C. 
C.A., U. S. V. Nesbitt Fruit Products, 
97 P.2d 1018. 

(4) For food to be adulterated by 
the presence of filthy, decomposed, 
or putrid animal or vegetable sub¬ 
stance, so as to warrant its condem¬ 
nation, it need not be injurious to 
the health.—U. S. v. 133 Cases of 
Tornato Paste, D.C.Pa., 22 F.Supp. 
515—U. S. V. Two Hundred Cases, 
More or Less, of Canned Salmon, D. 
C.Tex., 289 P. 157. 

(5) The same is true of food adul¬ 
terated hy the mixture or addition 
of substapces, so as to reduce or 
Ibwer or injuriously affect its gual- 
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ity or strength.— k. 0. Andersen & 
Co. V. U. S., C.C.A.Wash., 284 P. 542. 

(6) A product is adulterated if it 
contains any poisonous or deleterious 
substance which may render it in¬ 
jurious to health.—United States v. 
1232 Cases American Beauty Brand 
Oysters, D.C.Mo., 43 F.Supp. 749. 

(7) If the poisonous or deleterious 
substance is not added but inheres in 
the product itself, the quantity of 
such substance must be such as or- 
dinarily renders the product injuri¬ 
ous to health.—United States v. 1332 
Cases American Beauty Brand Oys¬ 
ters, supra. 

(8) Even if the poisonous or de¬ 
leterious substance is added, the test 
of whether the product may be in¬ 
jurious to health is not the propor- 
tionate amount of harmful ingredi- 
ent in the food product itself, but 
amount contained in flnal product 
intended to be consumed by the Pub¬ 
lic.—U. S. V. One Can of Kololiva, 
D.C.Mass., 24 F.Supp. 110. 

(9) A food which consists in whole 
or in part of a “filthy” animal or 
vegetable substance is subject to con¬ 
fiscation, whether or not the fiUh is 
perceptible to the consumer.—U. S. v. 
133 Cases of Tornato Paste, D.C.Pa., 
22 F.Supp. 615. 

(10) Other holdings relating to 
confiscation for adulteration see 26 
C.J. p 781 note 17 [e]. 

(11) Adulteration of food general¬ 
ly see supra 5 15. 

Misbraudlng* 

(1) While a distinctive name may 
be purely arbitrary, it must be one 
that distinguishes the article; and 
where more than one name, each 
descriptive of an article, are Unit¬ 
ed, it amounts to misbranding If 
the article sold does not contain any 
of the articles generally known in¬ 
dividually by any of such names. 

U. S. v. Forty Barrels and Twenty 
Kegs of Coca Cola, Tenn., 36 S.Ct 
573, 241 U.S. 265, 60 L.Ed. 995. 

(2) Where the term “orange juice 
sweetened” was descriptive and 
meant an orange juice that had been 
made sw'eet without any limitatioaa 
as to degrbe of sweetness, condem- 
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in rem so provided appHes not only where adulter- 
ated goods have been shipped from one state to 
another for sale, but also where they were intend- 
ed by the consignee to be used solely as raw ma- 
terial in the manufacture of some other product.^^ 
Under this act, the proceedings for forfeiture are 
required to conform as near as may be to the pro¬ 
ceedings in admiralty;^ but it was not intended to 
liken such proceedings to those in admiralty beyond 
the seizure of the property by process in rem,^ 
rights being determined as in. any action at law.^ 
It has been pointed out that the statute does not de- 
clare the goods ipso facto forfeited by an infrac- 
tion of the act,^ nor authorize the seizure of food 
claimed to be subject to forfeiture prior to the com- 
mencement of proceedings for a forfeiture in 
court,^ nor does it authorize seizure by a private 
person.® 

hnported goods. Under this statute there is also 


§ 51 

authority for the examination of articles of food 
sought to be imported, for the exclusion of such as 
are found to be adulterated or misbranded, and for 
the destruction of such excluded goods unless ex- 
ported within three months from the date of no- 
tice or refusal of entry.*^ 

Repossession of sevsed goods by the owner may 
be obtained on payment of costs and the giving of 
a bond to the effect that the goods will not be sold 
or otherwise disposed of contrary to the provisions 
of the act, or of the laws of any state, territory, 
district, or insular possession.^ 

The right io intervene in a libel against food can- 
not be determined on the same basis as a striet ad¬ 
miralty proceeding involving a ship, and the gov- 
ernment should not interpose technical objections to 
deprive persons vitally interested in the resuit of 
the litigation of an opportunity to be heard.^ 


nation of preparation described as 
“orangre juice sweetened” because 
fifty per cent sugar or certified col- 
oring matter had been added, was not 
authorized,—U. S. v. 492 Cases, More 
or Less, of Orange Juice, Each Case 
Containing Two One-Gallon Jugs, D. 
C.La., 20 F.Supp. 520, affirmed, C.C. 
A., U. S. V. Nesbitt Pruit Products, 
96 P.2d 972, rehearing denied 97 F. 
2d 1018. 

(3) Oats of the “sample grade” be¬ 
ing a natural mixture of oats con¬ 
taining a certain proportion of wild 
oats, selling as "sample grade” a 
mixture containing such proportion. 
of wild oats, part of which were 
intentionally added, is misbranding. 
—U. S. V. 154 Sachs of Oats, D.C. 
Va., 294 F. 340. 

ITse after interstate shiinuent 

The use to which adulterated food 
may be put after it has been shipped 
in interstate commerce is immaterial 
on the auestion of the govemment's 
right to forfeit because of such ship- 
ment.—U. S. v- 52 Drums Maple 
Syrup, C.C.A.Vt., 110 P.2d 914—U. 
S. V. Nesbitt Pruit Products, C.C.A. 
Lia., 96 P.2d 972, affirming, D.C., U. 
S. V. 492 Cases, More or Less, of 
Orange Juice, Each Case Containing 
Two One-Gallon Jugs, 20 P.Supp. 520, 
rehearing denied, C.C.A., U. S. v. Nes¬ 
bitt Fruit Products, 97 F.2d 1018. 
ror foreign shipment 

Dried figs prepared for foreign pur- 
chaser who processed like fruit to 
make cofCee flavoring were not sub¬ 
ject to seizure, although shipment 
contained deleterious matter and law 
of purchaseifs country prohibited 
use of impure materials in, coffee 
admixturest since foreign purchas- 
er might free figs of deleterious mat¬ 
ter before converting them to cofiee 
flavoring, or might divert them to 


another proper use.—U. S. v. Catz 
American Co., C.C,A.Cal., 53 F.2d 425. 
Eiitire shipment or contents of sepa¬ 
rate paclcages 

(1) The word “article'* in the 
statute providing for seizure and 
condemnation of ‘'any article of food" 
that is adulterated or misbranded 
is used in a broad and comprehensive 
sense, and as applied to a shipment 
of a food product in containers, as 
canned salmon, has reference to the 
shipment as a whole, and to author¬ 
ize condemnation ii is not necessary 
to prove that each individual can is 
adulterated.—^A. O. Andersen & Co. 
V. U. S., C.C.A.Wash.. 284 F. 542. 

(2) On the other hand, it has been 
held that the word "article,” applies 
to the food itself, and not to the 
case or package in and by means of 
which the shipment is effected, and 
that only the contents of those pack- 
ages found bad may be condemned. 
—U. S. V. Two Hundred Cases, More 
or Lress, of Canned Salmon, E.C.Tex., 
289 P. 157. 

99. U.S.—Hipolite Egg Co. v. U. S., 
111., 31 S.Ct. 364, 220 U.S. 45, 55 
L.Ed. 364—U. S. v. Two Barrels 
of Desiccated Eggs, D.C.Minn., 185 
P. 302. 

1. U.S.—U. S. V, Eighteen Cases of 
Tuna Pish, D.GVa., 5 P.2d 979— 
Goodwin v. 0. S., C.C.A.Ohio, 2 F. 
2d 200—S. V. 397 Cases, etc., 
of Salad Oil, 16 P.Supp. 

387. 

26 G-J. P 781 note 19. 

On. taking of lib^ pro cosfessibr by 
reason of claimant^s failnre tn an- 
swer or oontest the ahagatioas, it is 
nevertheless the duty of the court, 
before entering a decree of condem¬ 
nation,. to see that a case is mede 
ouL—^U. S. V. Six Hundred Fifty Cas- 
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es of Tornato Catsup, D.C.R.I., 166 F. 
773. 

Effect of decree 

As in the case of a decree in ad- 
j miralty, a decree forfeiting food is 
! binding on ali parties in interest if 
proper notice of the proceedings is 
given.—Kansas City Wholesale Gro- 
cery Co. v. Weher Packing Corpora¬ 
tion, 73 R2d 1272, 93 Utah 414. 

2. U.S.—U. S. V. Ten Cases, More 
or Less, Bred Spred, C.C.A.Iowa, 
49 F.2d 87. 

26 C.J. p 782 note 20. 

“The provisionCs] that a libel shall 
be filed and the proceedings shall 
conform as near as may be to the 
proceedings in admiralty, relate only 
to procedure and not to jurisdiction.” 
—Goodwin v. U. S., C.G.A.Ohio, 2 F. 
2 d 200. 

3. U.S.—U. S. v. 397 Cases, etc., of 
Salad Oil. D.C.N.J., 16 F.Supp. 387. 

4. U.S.—U. S. V. G. Spraul & Co., 

Ohio, 185 P. 405, 107 C.C.A. 569. 

5. U.S.—U. S. V. Two Barrels of 

Desiccated Eggs, D.C.Minn., 185 P. 
302, 

6. U.S. — U. S. V. Two Barrels of 

Desiccated Eggs, supra. 

7. U.S. — ^U. S. V. Nine Barrels of 

Olives, D.C.Pa., 179 F. 983. 

2$ C.J. p 782 note 26. 

8 . U.S.—U. S. V. 1,443 Cstses, More 
or Less, Canned Salmon, etc., D. 
C-Wash., 7 P.Supp. 77—^A. O. An¬ 
dersen & Co. V. U. S., C.CA.Wash., 
284 F. 542. 

9. , U.S. — XS. S. V. 397 Cases, etc., of 
Salad Oil, D,C.N.J., 16 F.Supp. 387. 

ObUgation to compensate for goods 
selsed 

In libel against cans of salad oil 
for alleged misbranding, refiner and 
packer of oil who owned trade^poark 
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§ 52. Preliminary Proceedings 

Proceedings for condemnation under the federal 
Pure Food and Drugs Act may be instituted by the dis- 
trict attorney on recommendation of the secretary of 
agriculture, on the complaint of any state health officer, 
or on any adequate proof, and a hearing on notice Is not 
a condition precedent, although under state statutes de- 
struction of food stuffs is usually authorized oniy after 
notice and opportunity to be heard. 

Proceedings under the federal Pure Food and 
Drugs Act for the condemnation of goods for adul- 
teration or misbranding may be instituted by the 
district attorney on recommendation of the secre¬ 
tary of agriculture,^® on complaint of any state 
health officer,^^ or on any adequate proof,and a 
hearing, on notice, is not a condition precedent to 
the institution of such proceedings ^or is a sei- 
zure of the food a condition precedent to the filing 
of a libel for its condemnation.^^ However, in or- 
der to render the decree binding on parties in in- 
terest it is necessary, as in admiralty proceedings, 
to give notice by publication of the seizure and of 
the time assigned for the return of the process and 
the hearing of the cause.^5 Under state statutes or 
municipal ordinances, the destruction of food stuffs 
is usually authorized only after notice to the owner 
and opportunity to be heard,but under some cir- 
cumstances destruction has bcen authorized on an 
cx parte hearing without notice to the owner 
and it has been held that whether or not any no¬ 
tice or hearing shall be given is largely a matter of 
legislative discretion.^^ 

Monitions and attachmcnts. In view of the pro- 
vision of the federal Pure Food and Drugs Act that 
proceedings shall conform as near as may be to the 


proceedings in admiralty, see supra § 51, the cour 
may order the issue of monitions and attachment 
on informations which are wholly unsupported h 
oath or affirmation.^^ 

§ 53. Defenses 

The act of a government agent in misbranding a fow 
product Is no defense; neither is the undisclosed inten 
of the owner not to use goods as food a defense, when 
the article comes within the definition of food. 

The act of an agent of the government in mis 
branding a food product cannot be set up as a de 
fense in a proceeding for the condemnation of suci 
product.20 The undisclosed intent of the owner no 
to use goods for the purpose of food is no defensi 
in such a proceeding, when such goods come withii 
the definition of an adulterated article of food.^l 

§ 54. Pleading and Evidence 

a. Pleadings 

b. Evidence 

a. Pleadings 

The libel shouid allege all the facts necessary tc 
make out a case for forfeiture; exceptions to the libel, 
serving the same purpose as a motion to strike, may be 
filed, and the libel may be summarily dismissed. The 
materiai allegations of a libel must be proved as laid. 

In view of the provision of the federal Pure Fooc 
and Drugs Act that proceedings for forfeiture shal 
conform as near as may be to proceedings in ad 
miralty, reference to the discussion of pleadings ii 
Admiralty §§ 118-131 may be found useful in con- 
sidering questions relating to pleadings in a pro¬ 
ceeding for condemnation of food. A libel undei 


on cans and who would have to com¬ 
pensate purchaser for any loss by 
reason of seizure was entitled to in- 
tervene as vitally afCected by pro- 
ceeding-s.—U. S. v. 397 Cases, etc., 
of Salad Oil, supra. 

Wlieii objection may be made 

(1) After the case has been tried, 
it is too late to question the right 
of claimant to intervene.—U. S. v. 
Two Hundred Cases, More or Less, of 
Canned Salmon, D.C.Tex., 289 P. 157. 

(2) Objection by district attorney 
to claimanfs being- permitted to in- 
terplead or flle a brief in condemna¬ 
tion suit, in absence of evidence that 
claimant is a party in interest or 
bona fide owner of property seized, 
is made too late, where court had 
previously permitted claimant to an- 
swef, and the answ^er had been with- 
drawn with assent of district attor¬ 
ney.—XJ. S. V. Forty-Six Packages & 
Bag-s of Sugar, D.C.Ohio, 183 F. 642. 
m U.S.—U. S. V. Morgan, N.Y., 32 

S.CL 81, 222 U.S. 274, 56 L.Ed. 198, 

reversiiig, C.C., 181 P. 587. 


11. U.S.—U. S. V. Morgan, supra. 

12. U.S.—U. S. V. Morgan, supra. 

13. U.S.—U. S. V. W. T. Rawleigh 
Co., C.C.A.C 0 I 0 ., 57 F.2d 505—U. S. 
V. 94 Dozen, More or Less, Half- 
Gallon Bottles Capon Springs Wa- 
ter, C.C.A.Pa., 51 F.2d 913, affirm- 
ing, D.C., 48 P.2d 378. 

26 C.J. p 782 note 30. 

r4. U.S.—^U. S. V. 100 Barrels of 
Vinegar, D.C.Minn., 188 P. 471. 

26 C.J. p 782 note 31. 

15. Utah.—Kansas City Wholesale 
Grocery Co. v. Weber Packing Cor¬ 
poration, 73 P.2d 1272, 93 Utah 414. 

16. Colo.—^Munn v. Corbin, 44 P. 
783, 8 Colo.App. 113. 

Conn.—Raymond v. Fish, 51 Conn. 80, 
50 Am.R. 3. 

Before txial of issues 

In a proceeding for violation of the 
cold storage act by keeping pork 
loins more than six months in stor¬ 
age, where the controversy involved 
the right of property, it was error 
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for the court, on application of plaiii- 
tiff and before trial on the merits, tc 
order the seizure and sale of sud 
property by provisional orders, where 
such seizure and sale would rendei 
ineifectual a judgment obtained aftei 
trial.—Columbus Packing Co. v. State, 
140 N.E. 376, 106 Ohio St. 469, Vi 
A.L.R. 1525. 

17. U.S.—Adams v. City of Milwau- 
kee, Wis., 33 S.Ct. 610, 228 U.S. 
572, 57 L.Ed. 971. 

18. U.S.—North American Cold Stor¬ 
age Co. V. City of Chicago, IlL, 29 
S.Ct. 101, 211 U.S. 306, 53 REd. 
195, 15 Ann.Cas. 276. 

19. U.S.—^U. S. V. Eighteen Cases of 
Tuna Pish, D.C.Va., 5 P.2d 979. 

20. U.S.—U. S. V. Pifty Barrels of 
Whisky, D.C.Md., 165 P. 966. 

21. U.S.—U. S. V. Thirteen Crates of 
Frozen Eggs, D.C.N.Y., * 208 F. 950, 
afflrmed 216 P. 584, 131 C.C.A. 651 
error dismissed 216 P. 585, 131 C. 

CA. 653, 
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the federal Pure Food and Drugs Act for the de- 
struction of unwholesome food that has been trans- 
ported in interstate commerce and remains unload- 
ed, unsold, or in original unbroken packages, need 
not allege that such transported food was “for 
sale;”^2 and where the libel describes the articles 
transported as articles of food, it need not allege 
that they were intended for other than good uses.^^ 
It is not necessary to allege the date when the goods 
were shipped in interstate commerce,or to state 
the place of seizure or the district within which the 
property is brought beyond the mere allegation that 
the property is within the districtas A libel to 
condemn food on the ground of misbranding should 
set forth the brand used and the facts necessary to 
show its falsity or misleading character.^® The 
want of a sufficient verification of a libel is not a 
ground for exception or demurrer to the substance 
of the libel-2'^ 

Exceptions to the libel may be filed,-® which serve 
practically the same purpose as a motion to strike 
for failure to disclose a cause of action,^^ so that 
averments in the libel properly pleaded, but not the 
conclusions of libelant, are deemed to be true in 
determining the sufficiency of the libek^^ Howev- 
er, the court is not compelled on the argument of 
the exceptions to accept as true averments that are 
conclusively shown to have no basis in fact,^! and 


where the court finds that there is no basis in fact 
for the libel, it may dismiss it summarily,^^ although 
such absence of a basis in fact should be so obvi- 
ous that the jury could retum but one possible ver- 
dict,^^ 

Issiics, proof, and rariance. A libel charging a 
misbranding of an article of food in a specified par- 
ticular cannot be supported by evidence of mis¬ 
branding in a different particular.^^ A libel for 
condemnation of bottled waters, for false state- 
ments on the label regarding the curative or thera- 
peutic effects of the water, is sustained by sufficient- 
ly showing the false and fraudulent character of 
any such claims.^^ Under a libel directed against 
particular containers of food, the issue is confined 
to the wholesomeness of the food in those contain¬ 
ers only.3® 

h. Evidence 

The burden is on the government to prove the facts 
alleged by at least a preponderance of the evidence, and 
on the claimant to prove any special facts which wouid 
exempt the food from forfeiture. The admissibility and 
sufficiency of the evidence is governed by general rules. 

The burden of proving the facts alleged in the 
libel and necessary to make out a case is on the 
government,^'^ and such facts must be proved by 
ciear and satisfactory evidence,^® or, at least by a 
fair preponderance of the evidence.^® The burden 


22 . U.S.—U. S. V. Three Hundred 
Cans of Prozen Eggs, N.T., 189 F. 
351, 111 C.C.A. 83, overruling U. S. 
V. Forty-Six Packages & Bags of 
Sugar, D.C.Ohio, 183 F. 642. 

23. U.S.—U. S. V. Three Hundred 
Cans of Prozen Eggs, N.Y., 189 F. 
351, 111 C.C.A. 83. 

24. U.S.—U. S. V. Two Barrels of 
Desiccated Eggs, D.C.Minn., 186 
F. 302. 

25. U.S.—^U. S. V. George Spraul & 
Co., Ohio. 185 F. 405, 107 C.C.A. 
569. 

26. U.S.—U. S. V. Six Hundred Fifty 
Cases of Tornato Catsup, D.C.R.I., 
166 F. 773. 

26 C.J. p 782 note 42. 
lihel held sufflcient 

Libel in proceeding to condemn 
bottled waters, which, after quoting 
from label “a long list of ailments 
for which the water was said to be 
beneficial, with ‘healing powers' and 
a ‘reliable remedy,' " denies that the 
water can produce the therapeutic 
effects so claimed, States a case un¬ 
der the statute.—Goodwin v. U. S., 
C.C.A.Ohio, 2 F.2d 200. 

27. U.S.—^U. S. V. Two Barrels of 
Desiccated ^ggs, D.C.Minn., 185 F. 
302. 


28l U.S.—U. S. V. 397 Cases, etc., of 
Salad Oil, D.C.N.J., 16 F.Supp. 387. 

29. U.S.—U. S. V. 397 Cases, etc., 

of Salad Oil, supra. 

30. U.S.—U. S. V. 397 Cases, etc., 

of Salad Oil, supra. 

31. U.S.—U. S. V. 397 Cases, etc., 

of Salad Oil, supra. 

32. U.S.—U. S. V. 397 Cases, etc., of 
Salad Oil, supra. 

jTLdicial notice of proper facts may 
be taken by the court in arriving at 
its decision.—U. S. v. 52 One-Gallon 
Cans, More or Less, of Salad Oil, 
D.C.Conn., 16 F.Supp. 385. 

33. U.S.—U. S. V. 397 Cases, etc., of 
Salad Oil, D.C.N.J., 16 F.Supp. 387. 

34. U.S.—Lexington Mill & Elevator 
Co. V. U. S., Mo., 202 P. 615, 121 C. 
C.A. 23, affirmed 34 S.Ct. 337, 232 
U.S. 399, 58 L.Ed. 658. 

35. U.S.—Goodwin v. U. S., C.C.A. 
Ohio, 2 F.2d 200. 

36. U.S.—^U. S. V. Ninety-Four Doz- 
en, More or Less, Half-Gallon Bot- 
tles Capon Springs Water, D.C. 
Pa», 48 P.2d ST8, afRrmed, C.C.A., 
51 P.2d 913. 

37. U.S.—U. S^ V. Washington Dehy- 
drated Food Co., C.C.A. Mo., 89 P. 
2d 606—U. S. V. 492 Cases, More 
or Less, of Orange Juice^ Each 
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Case Containing Two One-Gallon 
Jugs, D.C.La., 20 F.Supp. 520, af¬ 
firmed, C.C.A., U. S. V. Nesbitt 
Pruit Products, 96 P.2d 972, rehear- 
ing denied 97 F.2d 1018—Ninety- 
Pive Barrels, More or Less, Apple 
Cider Vinegar v. U. S., C.C.A.Ohio, 
289 F. 181, certiorari granted U. S. 
V. Ninety-Five Barrels, More or 
Less, Alleged Apple Cider Vinegar, 
44 S.Ct. 37, 263 U.S. 695, 68 L.Ed. 
510, and reversed on other grounds 
44 S.Ct 529, 265 U.S. 438, 68 L.Ed. 
1094—U. S. V- Two Hundred Cas¬ 
es, More or Less, of Canned Sal- 
mon, D.C.Tex., 289 F. 157—U. S. 
V. Six Hundred Fifty Cases of To¬ 
rnato Catsup, D.C.R.I., 166 F. 773. 

38. U.S.—U. S. V. 492 Cases, More or 
Less, of Orange Juice, Each Case 
Containing Two One-Gallon Jugs, 
D.C.La., 20 F.Supp. 520, affirmed, 
C.C.A., U. S. V. Nesbitt FTuit Prod¬ 
ucts, 96 F.2d 972, rehearing denied 
97 P.2d 1018. 

*‘A higher degree of proof than a 
mere preponderance, a mere balance 
of evidence in favor of the Govern¬ 
ment is required."—Van Camp Sea 
Food Co. V, U. S., C.C.A-Pa., 82 P.2d 
365, 366. 

3a. U.S.—U. S. V. Sixty Barrels of 
Wine, D.CMo.^ 225 F. 846. 
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of proving that words contained in the label or 
brand have a special meaning to the purchaser, so 
as to render the brand not misleading, is on claim- 
ant.^0 On the qtiestion as to whether the food 
sought to be condemned is within the class of food 
SLibstances the transportation of which in interstate 
commerce is forbidden by law, the government is 
not limited to standards mentioned, nor to methods 
of analysis adopted in bulletins or circulars there- 
tofore issued by the department of agriculture,^^ 
but may introduce evidence of the results of any 
test shown to be accurate.^^ The testimony of rev- 
enue officers acting under a search warrant is ad- 
missible if otherwise relevant, ^3 although the war¬ 
rant itself may have been illegal.'^^ It is error to 
admit claimant^s evidence of his intention to purify 
the product which was in an adulterated condition 
when shipped.^^s The sufificiency of the evidence 
is governed by the rules applicable to the sufficiency 
of evidence in general.^6 

§ 55. Trial and Review 

Although the federal Pure Food and Drugs Act re¬ 
quires condemnation proceedings thereunder to conform 
as near as may be to proceedings in admiralty, the trial 
proceed? as in a court of common-law jurisdiction, and 
the method of review foilows the practice in law actions. 

Notwithstanding the federal Pure Food and 


Drugs Act provides that condemnation proceedings 
thereunder shall conform as nearly as may be to 
the proceedings in admiralty, yet the court in cases 
of seizures on land proceeds, not as a court of ad¬ 
miralty, but as a court of common-law jurisdiction, 
on a trial by jury.'^^ . Whether a sample of a food 
product, taken in proceedings under this statute, is 
fairly representative of the whole is a preliminary 
question to be determined by the court; although 
the circumstaiices may be such as to warrant the 
court in submitting this question to the jury.-^S 
Whether caffeine added to a food product is a dele- 
terious ingredient within this statute is a question 
for the jury where the evidence is conflicting>9 
is not error for the court, in the course of proceed¬ 
ings to condemn food under a pure food law, to or- 
der the taking and examination of additional sam- 
ples if necessary to ascertain the truth of the is- 
sue.^® 

Appeal and error. The provision that proceed¬ 
ings under the federal Pure Food and Drugs Act 
shall conform, as near as may be, to proceedings in 
admiralty does not include appellate proceedings.^^ 
The method of review foilows the practice in law 
actions,^^ and the proceeding is reviewable under 
the former practice only on writ of error.^^ The 
riiling of the trial court as to whether a sample of 


40. XJ.S.—U. S- V. 154 Sacks of Oats, 
D.C.Va., 294 F. 340. 

41. U.S.—U. S. V. 100 Barrels of 
Vinegar, D.C.Minn., 188 F. 471. 

43. TJ.S.~U. S. V. 100 Barrels of 
Vinegar, supra. 

26 C.J. p 783 note 50. 

43. U.S.—Ripper v. U. S., Mo., 178 F. 
24, 101 C.C.A. 152, rehearing denied 
179 F. 497, 103 C.C.A. 478. 

44. U.S.—Ripper v. U. S., supra. 

45. U.S.—U. S. V. 52 Drums Maple 
Syrup, C.C.A.Vt, 110 F.2d 914. 

46. U.S.—U. S. V. Ten Cases, More 
or Less» Bred Spred, C.C.A.Iowa, 49 
F.2d 87. 

26 C.J. p 783 note 53. 

Evidence lield sufficient 

(1) In general.—U. S. v. Nesbitt 
Fruit Products, C.C.A.La., 96 F.2d 
972, affirming, D.C.U. S. v. 492 Cas¬ 
es, More or Less, of Orange Juice, 
Each Case Containing Two One-Gal- 
lon Jugs, 20 F.Supp. 520, and rehear- 
ing denied, C.C.A., U. S. v. Nesbitt 
Fniit Products, 97 F.2d 1018—U. S. 
V. 462 Bags of Flour, D.C.La., 8 F. 
Supp. 79—^U. S. V. Ninety-Four Doz- 
en. More or Less, Half-Gallon Bpttles 
Capon Springs Water, U.C.Pa., 48 F. 
2d 378, affirmed, C.C.A., 51 F.2d 913. 

(2) To make case for jury.—^U. S. 
V. 52 Dnims Maple Syrup, C.C.A.Vt., 


110 F.2d 914—Duffy-Mott Co. v. U. S.. 
C.C.A.Pa., 285 F. 737. 

(3) To support finding that entire 
lot of frozen eggs was adulterated 
within the meaning of a state pure 
food law.—People v. 237 30-Lb. Cans 
of Whole Hen Eggs, 72 P.2d 929, 23 
Cal.App.2d 292. 

Evidence lield insufficient 

(1) In general.—^Van Camp Sea 
Food Co- V. U. S., C.aA.Pa., 82 F.2d 
365—U. S. V. 492 Cases, More or Less, 
of Crange Juice, Each Case Contain¬ 
ing Two One-Gallon Jugs, D.C.La., 
20 F.Supp. 520, affirmed, C.C.A., U. S. 
V. Nesbitt Fruit Products, 96 F.2d 
972, rehearing denied 97 P.2d 1018— 

U. S. V. 1,443 Cases, More or Less, 
Canned Salmon, Etc., D.C.Wash., 7 P. 
Supp. 77. 

(2) To Show adulteration.—U. S. v. 
Ten Cases, More or Less, Bred Spred, 
C.C.A.Iowa, 49 F.2d 87. 

(3) To Show “piisbranding.”—U. S. 

V. Ten Cases, More or Less, Bred 
Spred, supra—U. S. v. One Can of 
Kololiva, D.C.Mass., 24 F.Supp. 110. 

Por condemnation of entire lot 

While proof that the contents of 
twenty per cent of cans in a ship- 
ment of salmon were adulterated, 
with nothing more, might authorize 
the inference that the whole product 
was had, and therefore support a 
eOndemnation of the lot, where the 

noo 


same proof which establishes the 
adulteration of one fifth establishes 
the lack of adulteration of the bal- 
ance, the government must fail in its 
case, except as to the dans particu- 
larly identified as adulterated.—U. S. 
V. Two Hundred Cases, More or Less, 
of Canned Salmon, D.C.Tex., 289 F. 
157. 

47. U.S,—U. S. V. George Spraul & 
Co., Ohio. 185 P. 405, 107 C.C.A. 
569. 

48. D.C.—Galt v. U. S., 39 App.D.C. 
470. 

U.S.—U. S. V. Forty Barrels and 
Twenty Kegs of Coca Cola, Tenn., 
36 S.Ct. 573, 241 U.S. 265, 60 L.Ed. 
995, reversing judgment 215 P. 535, 
132 C.C.A. 47. 

50. Ala.—State v. 2147 Pounds of 
Packing Stock Butter, 199 So. 739, 
29 Ala.App. 607. 

51. U.S.—443 Cans of Frozen Eg^ 
Product V. U. S., N.J., 33 S.Ct, 
50, 226 U.S. 172, 57 L.Ed. 174— 
U. S. V. Ten Cases, More or Less, 
Bred Spred, C.C.A.Iowa, 49 F.2d 
87. 

52. U.S.—U. S. V. Ten Cases, Mord 
or Less, Bred Spred, supra. 

26 C.J. p 783 note 62. 

53. U.S.—443 Cans of Frozen Eg|? 
Product V. U. S., N.J., 33 S.Ct 50, 
226 U.S. 172, 57 L.Ed. 174. 

26 C.J. p 783 note 62. 
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a food product, taken in a condemnation proceed- 
ing, is fairly representative will not be reviewed on 
appeal in the absence of the evidence on which it 
was based, and then only when error clearly ap- 
pears;®^ nor will a finding of fact be reviewed 
where the evidence claimed to support a contrary 
finding is not part of the record.^^ Indeed, it has 
been held that where a jury is waived, the appellate 
court cannot reverse the judgment on the ground 
that the trial court had decided an issue of fact 
contrary to the weight of evkience.^^ 

§ 56. Costs 

A Judgment for co«ts may be eirtered against clafm- 


ant, and if tfierp ^ the costs and expenses may 
be taken out of the proceeds; costs against the govern- 
ment are not aliowabfe; The payment of costS is a con- 
dition to the retum of goods seizcd. 

It has been held that, in a proceeding in rem 
imder the federal Pure Food and Drngs Act, the 
court has jurisdiction to enter personal judgment 
for costs against claimant.^^ It has also been held 
that, under this statute, if the articles seized are 
sold, the costs and expenses of the proceeding are 
to be taken out of the proceeds of the sale,^^ but 
if such articles are destroyed no one is made liable 
for the costs and expenses.^^ Payment of costs is 
a condition to the return of goods seized.®^ Costs 
against the government are not allowable.^^ 


vn. UABILITY rOE mJUEIBS OE LOSSES 


§ 57. In General 

A person who sells or purveys articles of food must 
exercise reasonable care to insure their being wholesome 
and fit for consumption, and is liable in an action ex 
delicto on the ground of negligence for any injury result- 
Ing from their being unwholesome or unfit, and attributa- 
ble to his fack of due care. The negligence must be 
the proximate cause of the injury, and the injured per- 
son’s contributory negligence will, as a rule, bar any 
recovery. 

54. D.C.—Galt V. U. S., 39 App.D.C. 

470. 

55. U.S.—U. S. V. 94 Dozen, More or 
Less, Half-Gallon Bottles Capon 
Springs Water, C.C.A.Pa., 51 F.2d 
913, affirming, D.C., 48 P.2d 378. 

56. U.S.—U. S. V. Washington Dehy- 
drated Food Go., C.C.A.MO., 89 F. 

2d 606. 

57. U.S.—Hipolite Egg Co. v. U. a, 

IlL, 31 S.Ct. 364, 220 U.S. 45, 55 L. 

Fd. 364. 

58. U.S.—U. S. V. 1,590 Cases of To¬ 
rnato Pulp, D.C.Pa., 255 F- 228. 

59 . U.S.—U. S. V. 1,590 Cases of To¬ 
rnato Pulp, supra, 

ea U.S.—^A. O. Andersen & Co. v. 

U. S., C.C.A.Wash., 284 F. 542. 

61. U.S.—U. S. V. French Sardine 
Ca, C.C.A.Wasli., 80 F.2d 325— 

U. S, V. One Can of Kololiva, D.(X 
Mass., 24 F.Supp. 110. 

62. Ark.—Great Atlantic & Piacafic 
Tea Co. v. GWilliams, 76 S.W.2d 
65, 189 Ark. 1037, 

Ga.—McPherson v- Capuano & Co., 

121 S.E. 580, 31 Ga.App. 82. 

Ua.—Lee V. SmitJi, App., 168 So. 727. 

KJF.—Amabile v. KMLinps, 2 A.2d 178, 

121 N.J.Uaw 219—Slieelian v. Men- 
kes, 152 A. 326, 8 N.J.Misc. 867. 

JLl .—Chisholm v. S. S. Eh:esge Co., 

182 A. 4, 55 R.I. 422. 
aCL—Floyd V. Plorence Nehi Bottling 
Co., 198 a-E. 161, 162, 188 S.C. 98, 

Qx^oting: CJorptur Juris—^Burnette v. 

Augusta Coca Cote, Bottling Co., 

164 S.E, 845, 157 S.G 359—Tate v. 


Generally speaking, a person who sells or purveys 
articles of food is under a legal duty to exercise 
reasonable care to insure their being wholesome 
and fit for consumption, and is liable in an action 
ex delicto on the ground of negligence for any in¬ 
jury resulting from their being unwholesome or un¬ 
fit if he knew, or by the exercise of reasonable care 
could have known, of their defective condition.®^^ 


Mauldin, 154 S.E. 431, 433, 157 S.C.f 
392, Quoting Oorpus Juris. j 

Wash.—Nelson v. West Coast Bairy 
Co., 105 P.2d 76, 5 Wash.2d 284, 
130 A.L.R. 606. 

26 C.J. p 783 note 69. 

Otlier statemeuts of caro reqLuired 

(1) A purveyorof foods is required 
to exercise that degree of care which 
a prudent man exercises in selection 
of foods for consumption of himself 
and family.—Kirkland v. Great At¬ 
lantic & Pacific Tea Co., 171 So. 735, 
233 Ala. 404. 

(2) Purveyor of food and drink 
must use high degree of care and 
surveillance to exclude injurious for- 
eign substances.—Levy v. Horn & 
Hardart Baking Co., 157 A. 369,. 103 
Pa.Super. 282. 

Sale 

Custom approved by storekeeper 
whereby customers helped them- 
selves to drinks was in effect an in- 
vitation to customers to wait on 
themselves and constituted a con- 
tinuing offer of sale while store was 
open.—Cordell v. Maoon Coca-Cola 
Bottling Co., 192 S.E. 228, 56 Ga.Abp. 
117. j 

Knowledge presumed 

Seller of unwholesome food is pre¬ 
sumed to know its condition and is [ 
liable in damages to purchaser who 
is made ill as resuit of its consump- 
tiou.—MacUeban v. Lnft Candy 
Stores, La-App., 172 So. 367. 

Statute ImposiiLg dvil liability | 

(1) A statute imposing civil lia- 

1101 


bility on any person who knowingly 
or carelessly sells to another un¬ 
wholesome provisions, the defect be¬ 
ing unknown to the purchaser, by 
the use of which damage results to 
the purchaser or his family, has been 
held fairly to state the coramon-law 
rule although not stating the precise 
basis of liability; and liability under 
such a statute is not affected by the 
fact that defendant has a guaranty 
from his vendor which exonerates 
him from criminal liability under a 
penal pure food law, the only effect 
of such a guaranty in a civil action 
being that plaintiff cannot rely on a 
violation of the penal statute as 
constituting negligence per se. How- 
ever, if defendant does not have 
such a guaranty, plaintiff need not 
allege or establish knowledge or neg¬ 
ligence iu fact to satisfy the civil 
liability statute, since he may estab¬ 
lish the negligence referred to there- 
in by showlng negligence in law 
arising from the violation of the pe¬ 
nal statute.—Donaldson v. Great At¬ 
lantic & Pacific Tea Co., 199 S.E. 213, 
186 Ga, 870, 128 A-L-R. 456, answers 
to certifi.ed questions conformed to 
399 S.E 498, 59 Ga.App. 79. 

(2) The statute does not apply to 
clerks or agents not shown to have 
undertaken to perform duty of in- 
spection required of distributors or 
retailers, but is applicable only to 
principals.—Crosby v. Oalaway, 16 
S.E.2d 165, 65 Ga.App. 266. 
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A retail store ag-ent or clerk, merely passing out 
articles of food sold and receiving the price thereof 
for the Principal, is not liable for defects therein, 
unless he has actual knowledge of such defects, 
or assumes the legal responsibility of retailers and 
distributors of food, or owes some particular duty 
to the purchaser.^2 So, too, a bottler’s delivery 
agent, who delivers sealed bottles to dealers, is not 
liable to the consumer for injuries due to deleteri- 
ous matter in a bottle.^^ 

The liabilities arising from the particular rela- 
tionship of the persons involved in the sale, dispen- 
sation, and consumption of injurious food are con- 
sidered infra §§ 58-64 

Proximate cause. In an action for injuries from 
food based on the theory of negligence, the negli- 
gence must be the proximate cause of the injuries.®^ 
On the theory that there can be no recovery for 
physical injuries resulting from fright, it has been 
held that plaintiff cannot recover for illness caused 
by his seeing an insect in the food which he was 
eating;®^ but there is authority for the view that 


, physical illness, caused by the mere sight of insects 
in the food which plaintiif was eating, is the proxi¬ 
mate resuit of their presence, and warrants the re¬ 
covery of damages.®*^ 

Contributory negligence. The general rules re- 
lating to contributory negligence as affecting the 
right to recover for negligence, considered in the 
C.J.S. title Negligence §§ 116-174, also 45 CJ. p 
941 note 27-p 1044 note 77, apply to the right of 
recovery for negligence in the sale or dispensation 
of food. Thus under the general common-law doc- 
trine relating thereto, the contributory negligence 
of the person injured by impure food bars any re¬ 
covery therefor,^^ and this is true notwithstanding 
the selleris liability is statutory^^ or based on the 
theory of negligence per se because of a violation 
of a penal statute.^^ 

Negligence per se. While the sale of food in 
violation of the provisions of a pure food law ia 
generally held to constitute negligence per se,*^! this 


63. Ga.—Crosby v. Galaway, sup^a. 

64- Ark.—Coca-Cola Bottling: Co. v. 

Swilling, '51 S.W.2d 1029, 186 Ark. 

1149. 

66. La.—Lee v. Smlth, App., 168 So. 

727. 

Violatioa of statute as proximate 
cause 

In action against grocery store 
owner for injuries allegedly result¬ 
ing from eating canned corn, finding 
of jury that “eating of the canned 
corn” was proximate cause of the in- 
jury exonerated grocery store owner 
from liability, on theory that such 
owner was negligent per se by sell- 
ing the corn in violation of the pure 
food laws, since finding that act of 
selling the corn was proximate cause 
of injuries would be conflicting with 
finding of jury.—Great Atlantic & 
Pacific Tea Co. v. Walker, Civ.App., 
104 S.W.2d 627, 631, reversed on oth- 
er grounds Walker v. Great Atlantic 
& Pacific Tea Co., 112 S.W.2d 170, 131 
Tex. 57. 

RetailePs failure to iuspect 

Negligent omission of retailer to 
inspect coffee containing deleterious 
foreign substance is not such inter- 
vening cause of customePs injuries 
as relieves manufacturer.—Maddos 
Coffee Co. v. Collins, 167 S.E. 306, 46 
GeuApp. 220. 

Foreseeability of fuU extent of harm 

If defendanfs conduct is a sub- 
stantial factor in bringing about the 
in jury, he is liable, even though a 
physical condition of the injured per¬ 
son, which was neither known nor 
should have been known to defend¬ 
ant, makes the in jury great er than | 


that which defendant as a reasonable 
man should have foreseen as a prob- 
able resuit of his conduct.—Delta 
Nehi Bottling Co. v. Lucas, 185 So. 
561, 184 Miss. 693. 

Coucuxreut cause 

Under Ohio law, if retailer and 
wholesaler were negligent in selling 
pork infected with trichinella, their 
negligence was the proximate cause 
of injuries sustained by plaintiff who 
ate the pork, even though negligence 
of another in not thoroughly cooking 
the meat may have contributed 
thereto.—Troietto v. G. H. Hammond 
Co,, C.C.A.Ohio, 110 P,2d 135. 

66. N.J.—Legac v. Vietmeyer Bros., 
147 A. 110, 7 N.J.Misc. 685. 

Pa.—Koplin v. Louis K. Liggett Co., 
185 A. 744, 322 Pa. 333, reversing 
181 A. 381, 119 Pa.Super. 529, and 
affirming 22 Pa.Dist. & Co. 442—■ 
Martin v. Walgreen Co,, 4 Fay.LuJ. 
10 . 

6(7. N.Y.—Carroll v. New York Pie 
Baking Co., 213 N.Y.S. 553, 215 
App. DiV. 240. 

68. Ohio.—Rubbo v. Hughes Provi- 
sion Co., 34 N.E.2d 202, 138 Ohio 
SL 178, affirming 36 N.E.2d 144. 
67 Ohio App. 123—Great Atlantic 
& Pacific Tea Co. v, Hughes, 3 N.E, 
2d 415, 131 Ohio St. 501, affirming 
4 N.E.2d 700, 53 Ohio App. 225. 
S.C.—Tate v. Mauldin, 154 S.E. 431, 
433, 157 S.C. 392, quoting Corpua 
Juris. 

26 C.J. p 787 note 25. 

Failure to examiue conteuts of bot- 
tle before drinking thereof is nQt 
contributory negligence in law. 

Ga.—Cordell v. Maeon Coca-Cola Bot- 
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tlinff Co., 192 S.E. 228, 56 Ga.App. 
117—Coleman v. Dublin Coca-Cola 
Bottling Co., 170 S.E. 549, 47 Ga. 
App. 369—Atlanta Coca-Cola Bot¬ 
tling Co. V. Sinyard, 164 S.E. 231, 
45 Ga.App. 272. 

N.C.—Broadway v. Grimes, 169 S.E 
194, 204 N.C. 623. 

Tenn.—Coca Cola Bottling Works v. 

Kennedy, 13 Tenn.App. 199. 

Tex.—Texas Coca Cola Bottling Co. 
V. Lovejoy, Civ.App., 112 S.W.2d 
203, error dismissed—Tennessee 
Dairies v. Seibenhausen, Civ.App., 
99 S.W.2d 323, error dismissed. 
Plaiutiff held not negligent 

(1) In failing to discover pin in 
candy bar,-—Gross v. Loft, Inc., 185 
A. 80, 121 Conn. 394. 

(2) For failure to remove from a 
trout a concealed tag which defend¬ 
ant had permitted to remain therein 
when serving plaintiff.—Grossman v. 
Hotel Astor, 1 N.Y.S.2d 307, 166 Misc. 
80. 

66. S,C.—Tate v. Mauldin, 154 S.E 
431, 157 S.C. 392. 

70. Ohio.—Rubbo v. Hughes Provi- 
sion Cov, 34 N.E.2d 202, 138 Ohio 
St. 178, affirming 36 N.E.2d 144, 67 
Ohio App. 123—Great Atlantic & 
Pacifie Tea Co. v. Hughes, 3 N.E2d 
415, 131 Ohio St. 501, affirming 4 
N.E.2d 700, 53 Ohio App. 225. 

71. N.Y.—Catalanello v. Cudahy 

Packing Co., 27 N.Y.S.2d 637. 

Ohiq.—Yochem v. Gloria, Inc., 17 N. 

E2d 731, 134 Ohio St. 427. 
Negligence per se as applicable tp 
particular sellers or purveyor© of 
fOQd sep infra 58-64, 
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is not always the case.’^2 
Implied warranty, as a basis for an action to re- 
cover for injuries suffered through unwholesome 
food, is considered in the CJ.S. title Sales §§ 305, 
331, also 55 CJ, p 669 note 1-p 670 note 20, p 733 
note 91-p 766 note 18. 

§ 58. Liability of Dealer or Trader to Con- 
sumer 

A retaUer of food for human consumption must ex- 
ercise due care to see that it is reasonably fit for the 
purpose intended, and is Hable in negligence for failure 
to exercise the care required under the circumstances. 
Such liability extends to any person who might reason¬ 
ably be expected to suffer injury from the unfit food. 

It has been said broadly that a retailer of food 
for human consumption must exercise ordinary 
care to see that it is reasonably fit for the purpose 


intended.Lack of due care is, of course, an es- 
sential element of a food case grounded on negli- 
gence^^ but what constitutes due care varies with 
the circumstances. Thus one who sells articles of 
food not in an original sealed package or Contain¬ 
er owes a duty of reasonable inspection of the com- 
modity before placing it on the market for con¬ 
sumption, and if a discoverable defect or deleteri- 
ous object is in the commodity when sold the seller 
may be held liable for negligence'^® although his 
particular dereliction is not shownJ® On the other 
hand, to hold a retailer of Standard packaged or 
bottled goods liable for defects therein more posi¬ 
tive negligence is generally required.'^^ In the han- 
dling or sale of such packaged or bottled goods, in¬ 
spection is not ordinarily required, expected, or an- 
ticipated of the dealer,his duty as to such goods 


72. N.H.—Howson v. Foster Beef 
Co., 177 A. 656, S7 N.H. 200. 
Seller as ingnrer 

Statute prohibiting sale of adul- 
terated foods was not intended to 
impose on producer absolute civil 
responsibility of insurer where every 
reasonable means designed to guar- 
antee safety of food for normal use 
has been employed.—Cheli v. Cudahy 
Bros. Co., 255 N.W. 414, 267 Mich. 
690. 

73- Ark.—J. Heinz Co. v. Duke, 
116 S.W.2d 1039, 196 Ark. 180— 
Kroger Grocery & Baking Co. v. 
Turner, 100 S.W.2d 82, 193 Ark. 
227—Safeway Stores v. Ingram, 51 
S.W.2d 985, 185 Ark. 1175. 

Ga.—Davis v. Williams, 198 S.E. 957, 
58 Ga.App. 274—Crowley v. Lane 
Drug Stores, 1S9 S.E. 380, 54 Ga, 
App. 859. 

“The retail dealer ... is 
charged with . . . that degree 

of care necessary for the protection 
of customers against impurities or 
contamination that might ordinarily 
be discoverable by any usual or or¬ 
dinary tests. This cannot mean, 
however, that the retail dealer must 
make or apply such tests as would 
in every case operate to insure ab¬ 
solute safety.”—Green v. Wilson, 105 
S.W.2d 1074, 1075, 194 Ark. 165— 

Great Atlantic & Pacific Tea Co. v. 
Gwilliams, 76 S.W.2d 65, 68, 189 Ark. 
1037. 

SCicroBcopic exajmiaiatioiL is not re¬ 
quired.—H. J- Heinz Co. v. Duke, 116 
S.W.2d 1039, 196 Ark. 180—Green v. 
Wilson, 10^ S.W.2d 1074, 194 Ark. 
165—Kroger Grocery & Baking Co. 
V. Melton, 102 S.W.2d 859, 199 Ark. 
494—Great Atlantic & Pacific Tea 
Co. V. Gwilliams, 76 S.W.2d 65, 189 
Ark, 1037. 

74. Ark.—Green v. Wilson, 105 S.W. 
2d 1074, 194 Ark. 165—Kroger Gro¬ 
cery & Baking Co. v. Melton, 102 
S.W.2d 859, 199 Ark. 494. 


Md.—Child’s Dining Hali Co. v. 

Swingler, 197 A 105, 173 Md. 490. 
N.H.—Wadleigh v. Howson, 189 A 
865, 88 N.H. 365. 

Selling pork containing^ trichinse is 
not negligence.—Dressler v. Merkel, 
Inc., 284 N.Y.S. 697, 247 App.Div. 
300, afllrmed 4 N.E.2d 744, 272 N.T. 
574. 

75b Ga.—Crowley v. Lane Drug 
Stores, 189 S.E. 380,' 54 Ga,App. 
859. 

Ohio.—Great Atlantic & Pacific Tea 
Co, V. Hughes, 9 N,E.2d 415, 131 
Ohio St. 501, afflrming 4 N.E.2d 
700, 53 Ohio App. 225. 

That recovery may be had ou war- 
raaty does not relieve seller of duty 
to exercise ordinary care.—Safeway 
Stores V. Ingram, 51 S.W.2d 385, 185 
Ark. 1175. 

Where porchaser has eqnal opi>or- 
tniLity to inspect 

Where consumer ate part of pie 
after observing retailer cut pie on 
removing it from baking company 
package, which consumer knew had 
just arrived from baking company, 
retailer was not liable for illness 
from unfitness of pie, if any, since 
consumer did not rely on retailer to 
inspect pie.—Green v. Wilson, 105 S. 
W.2d 1074, 194 Ark. 165. 

76. Mich-—Hertzler v. Manshun, 200 
N.W. 155, 228 Mich. 416. 

Pa.—Madden v. Great Atlantic & Pa¬ 
cific Tea Co., 162 A. 687, 106 Pa. 
Super. 474. 

77. Ala.—^Kirkland v. Great Atlan¬ 
tic & Pacific Tea Co., 171 So. 735, 
333 Ala 404. 

Mass.—Cleary v. First National 
Stores, 196 N.E. 868, 291 Mass, 172. 
Miss,—Elmore v. Grenada Grocery 
Co., 197 So. 761, 189 Miss. 370. 

N.J.—Lipari v. National Grocery Co., 
198 A 393, 120 N.J.Law 97. 

W.Va.—^Pennington v. Cranberry 
Fuel Oo., 186, aE. 610, 117 W.Va. 

m. 


Where the rnaaufactnrer is alone 
to blame for the unwholesome con- 
dition of packaged food, a dealer 
who resells the food in the same 
package and condition as when re- 
ceived incurs no liability based on 
negligence in fact. 

N.J.—Cornelius v. B. Filippone & Co., 

197 A 647, 119 N.J.Law 540. 

N.Y.—Catalanello v. Cudahy Pack- 

ing Co., 27 N.Y.S.2d 637. 

78. Ala.—Kirkland v. Great Atlantic 
& Pacific Tea Co., 171 So. 735, 233 
Ala. 404. 

Ark.—H. J. Heinz Co. v. Duke, 116 
S.W.2d 1039, 196 Ark. 180—Great 
Atlantic & Pacific Tea Co. v, Gwil¬ 
liams, 76 S.W.2d 65, 189 Ark. 1037. 
N.J.—Lipari v. National Grocery Co., 

198 A 393, 120 N.J.Law 97. 

The reason. for the rule is that 
there is ordinarily no way for the 
dealer to inspect the food wiihout 
breaking the package, which would 
of itself in many cases make the 
food unfit and in most cases unmar- 
ketable.—Davis v. Williams, 198 S. 
E. 357, 58 Ga.App. 274. 

IPatent imperfectionis 

(1) If there is anything about the 
condition of an unbroken or sealed 
package or bottle that indicates that 
its contents may be unfit or un¬ 
wholesome, it has been held to be the 
retailer^s duty, in the exercise of 
reasonable care, to investigate fur- 
ther the condition of the food before 
selling it.—Davis v. Williams, 198 S. 
E. 357, 58 Ga-App. 274. 

(2) Thus it has been held that a 
retailer who sells a bottled beverage 
containing foreign or deleterious 
matter visible through the transpar- 
ent glass bottle and through the 
transparent contents, may be found 
to have been negligent, and may be 
liable even if the consumer was like- 
wise negligent, since the duty of one 
who sells food for immediate con¬ 
sumption, to know of unwholesome- 
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being limked to supplying gocwis packed hy reliable 
manufacturers, and such as are without imperfec- 
tions that may be discovered by the exercise of the 
care, skill, and experience o£ dealers in such prod¬ 
uces generallyJ^ 

Negligence per se, The sale of food in viola- 
tion of the provisions of a pure food law is action- 
able negligence per se,^^ 

Extent and character of liahility. Where the 
eause of action is predicated, not on implied war- 
ranty, buf on the negligent sale by a retail dealer 
of unwholesome food products for immediate con- 


sumption, liability for the damages resulting from 
the sale of such food products is not confined alone 
to the immediate purchaser thereof.^i The liability 
extends to any persons who might reasonably be 
expected to suffer injury therefrom.^^ A seller of 
contaminated food in the original package without 
actual knowledge of the contamination is not joint- 
ly liable with the manufacturer, but is at most only 
secondarily liable to the injured customer,83 pj^. 
mary liability being that of the manufacturer, bot- 
tler, or packer who put out the article, see infra § 
59. 


ness of the food, differs from the 
buyer’s duty in that seller has duty 
of knowing’ or exercising reasonahle 
care to know, whereas huyer’s duty 
arises only after knowledge, and 
there is no duty to know.—^Alhany 
Coca-Cola Bottling Co. v. Shiver, Ga. 
App., 20 S.E1.2d 181—Davis v. Wil¬ 
liams, supra. 

(S) But according to other author- 
ity the retailer is not negligent in 
such case, there being no greater du¬ 
ty on the seller than on the buyer 
to discover such deleterious matter 
in the bottle.—Coca-Cola Bottling 
Co. V. SwUling, 57 S.W.2d 1029, 1S6 
Ark. 1149. 

79. Ala.—Kirkland v. Great Atlan¬ 
tic & Pacific Tea Co., 171 So. 735, 
233 Ala. 404. 

Ark-—H. J. Heinz Co. v. Duke, 116 
S.W.2d 1039, 196 Ark. 180—Green 
V. Wilson, 105 S.W.2d 1074, 194 
Ark. 165—Great Atlantic & Pacific 
Tea Co. V. Gwilllams, 76 S.W.2d 
>65, 189 Ark. 1037—Coca-Cola Bot¬ 
tling Co. V. Swilling, >57 S.W.2d 
1029, 186 Ark, 1149. 

Rnle applied to Wholesale distributor 

Ga.—Fleetwood v. Swift & Co., 108 
S.E. 909, 27 Ga,App. 502. 

80. Ga.—Donaldson v. Great Atlan¬ 
tic & Pacific Tea Co., 200 S.E. 498, 
59 Ga.App. 79, conforming to an- 
swers to certified questions 199 S. 
E. 213, 186 Ga. 870. 128 AE.R. 456. 

Ohio.—Rubbo v. Hughes Provision 
Co., 34 N.E.2d 202, 138 Ohio St. 
178, affirming 36 N.B.2d 144, 67 
Ohio App. 123—Canton Provision 
Co. V. Gauder, 196 N.E. 634, 130 
Ohio St. 43—^Portage Markets Co. 
V. George, 146 N.E. 283, 111 Ohio 
St. 775. 

Pork contaiuing trichiu» 

(1) Pork containing trichinae and 
sold in a condition requiring cook- 
mg or further Processing before con- 
sumption is generally held not with- 
ini the conbemplatiort of statutes for- 
hidding; the sale of unfit» unwhole¬ 
some,, or adulterated food, since such 
pork whea properly cooked is not 


unwholesome or unfit for consump- 
tion. 

U.S.—Feinsteln v. Daniel Reeves, 

Inc., D.aiSr.T., 14 F-Supp. 167. 

111.—Zorger v. Hillman’s, 4 N.E.2d 

900, 287 111.App. 357. 

N.y. —Dressler v. Merkel, Inc,, 284 

N.Y.S. 697, 247 App.Div. 300, af- 

firmed 4 N.E 2d 744, 272 N.Y. 574. 

(2) But pork which has been proc- 
essed and is sold for consumption 
without cooking or further Process¬ 
ing it, if it contains trichinae, adul- 
terated so as to be unfit for food 
within the meaning of such a statute. 
—Catalanello v. Cudahy Packing Co., 
34 N.Y.S.2d 37, 264 App.Div. 723, af¬ 
firming 27 N.Y.S.2d 637. 

(3) An animal containing trichinae 
has been held not “diseased” in the 
ordinary sense of the term as used 
in a statute prohibiting the sale of 
the product of a diseased animal.— 
Dressler v. Merkel, Inc., supra. 

<4) However, there is authority to 
the effect that such animal is “dis¬ 
eased" within the meaning- of a pure 
food law.—Troietto v. G. H. Ham- 
mond Co., O.C.A.Ohio, 110 F.2d 135, 
Ohio law. 

‘TTawholesome” within statute pro- 
viding for punishment of seller of 
unwholesome provisions without 
making condition thereof known to 
buyer, means diseased, corrupted, 
adulterated, or other condition hav- 
iug effect of rendering food deleteri¬ 
ous to health of normal persons gen¬ 
erally.—Great Atlantic & Pacific Tea 
Co. V. Hughes, 3 N.E.2d 415, 131 Ohio 
St. 501, affirming 4 N.E.2d 700, 53 
Ohio App. 225. 

If defendant has a guaranty from 
his vendor which, under the provi¬ 
sions of the pure food law, relieves 
him of criminal liability for a viola- 
tion thereof, the penal statute is not 
available to make out negligence per 
se.—Donaldson v. Great Atlantic & 
Pacific Tea Co., 199 S.E. 213,, 186 Ga. 
870, 128 A.L.R. 456, answ;ers to cer¬ 
tified questiops conformed to 200 S. 
E. 498, '59 Ga.App. 79. 

Knowledge of nnwholesomeness ; 

If a statute making it an <offens4 


to seli unfit, deleterious, unwhole¬ 
some, or adulterated food does not 
require guilty knowledge on the part 
of the seller, such knowledge need 
not be alleged or proved in order to 
invoke the violation of the statute as 
negligence per se. 

U. S.—Troietto v. G. H. Hammond 
Co., O.C.A.Ohio, 110 F.2d 135. 

Ga.—Donaldson v. Great Atlantic & 
Pacific Tea Co., 199 S.E. 213, 186 
Ga. 870, 128 A.L.R. 456, answers 
to certified questions conformed to 
200 S.E. 498, 59 GaApp. 79. 

Mass.—Schuler v. Union News Co., 
4 N.E.2d 465, 295 Mass. 350. 

Ohio.—Rubbo v. Hughes Provision 
Co., 36 N.E.2d 144, 67 Ohio App. 
123, afiirmed 34 N.E.2d 202, 138 
Ohio St. 178. 

Wash.—Nelson v. West Coast Dstiry 
Co., 105 P.2d 76, 5 Wash.2d 284, 
130 A.L.R. 606. 

Making condition known to bnyer 

Under statute denouncing sale of 
unwholesome provisions without 
making their condition known to 
buyer, buyer need not inquire wheth- 
er provisions are unwholesome, and 
seller’s silence at time of purchase 
makes the statute applicable.—Drock 

V. Great Atlantic & Pacific Tea Oo., 
22 N.E.2d 547, 61 Ohio App. 291. 

Si. Va.—Colonna v. Rosedale Dairy 
Oo., 186 S.E. 94, 166 Va. 314. 

26 C.J. p 783 note 70. 

82. Ohio.—Rubbo v. Hughes Provi¬ 
sion Co., 34 N.E.2d 202, 138 Ohio 
St. 178, affirming 36 N.E.2d 144, 67 
Ohio App. 123—Drock v. Great At¬ 
lantic & Pacifki Tea Co., 22 N.E.2(3 
547, 61 Ohio App. 291. 

Va.—Colonna v. Rosedale Dairy Ca, 
186 S.E. 94, 166 Va. 314. 

26 C.J. p 7S3 note 71. 

Bnyer^s donee has cause of action 
against seller in tori for negligence. 
—Hhnback V. Dutch Baker Boy, 107 
F.2d 203, 70 App.D.C. 398. ’ 

83. Ohio.-—Canton Provision Ca v- 
Gauder; 196 N.E. 634, 130 Ohio Si 
43, 
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Liability to consumet, Although differing in 
their reasoning,®^ it is generally agreed by the an- 
thorities that a manufacturer, packer, or bottler of 
foods or beverages is directly liable to a consumer 
for an injury caused by the unwholesomeness or the 


§ 58 

mifitness of such articles, although purchased from 
a dealer or middleman and not from snch manu¬ 
facturer, bottler or packer,and, a fortiori, where 
it is purchased by the consumer directly from such 
manufacturer, packer, or bottler and a manu- 


84. U.S.—Quinn v. Swift & Co., D.C. 
Pel, 20 RSupp. 234, 237, Quoting 

Corpus Juris. 

"Ky .—Liiggett & Myers Tobacco Co. v. 
Rankin, 54 S.W.2d 612, 246 Ky, 65, 
quotin^ Corpus Juris —Nehi Bot- 
tling” Co. V. Thomas, 33 S.W.2d 701, 
236 Ky. 684. 

N.J.—Cassini v. Curtis Candy Co., 
172 A. 519, 113 N.J.Law 91. 

R. I.—Minutilla v. Providence Ice 
Cream Co., 1-44 A. 884, 50 R.I. 43, 
63 A.Li.R. 334. 

S. C.—Tate v. Mauldin, 154 S.E. 431, 
433, 157 S.C. 392, quoting Corpus 
Juris. 

S.D.—^Whitethorn v, Nash-Pinch Co., 
293 N.W. 859. 860, 67 'S.D. 465, 

quoting Corpus Juris. 

Tex.—Dunn v. Texas Coca-Cola Bot- 
tling Co., Civ.App., 84 S.W.2d 545, 
548, quoting Corpus Juris, and er¬ 
ror dismissed—Brown Cracker & 
Candy Co. v. Jensen, Civ.App., 32 
S.W.2d 227. 

Va.—Norfolk Coca-Cola Bottling- 

Works V, Krausse, 173 S.E. 497, 
498, 162 Va. 107, quoting Corpus 
Juris. 

26 C.J. p 785 note 85. 

85. U.S.—Swift & Co. V. Blackwell, 

C. C.A.Va,, 84 F.2d 130—Newcomb 
V. Armour & Co., D.C.Pa., 39 F, 
Supp. 716—Quinn v, Swift & Co., 

D. C.Pa., 20 F.Supp. 234, 237, quot¬ 
ing Corpus Juris —Karger v. Arm¬ 
our & Co., D.C.Mass., 17 F.Supp. 
484. 

Ala.—Kirkland v. Great Atlantic & 
Pacific Tea Co., 171 So. 735, 233 
Ala. 404—Coca-Cola Bottling Co. 
V. Crook, 132 So. 898, 222 Ala. 369 
—Birmingham Cbero-Cola Bottling 
Co. V. Clark, 89 So. 64, 205 Ala. 
678, 17 A.L.R. 667—-Coca-Cola Bot¬ 
tling Co. V. Barksdale, 88 So. 36, 
17 Ala.App. 606. 

Cal,—Klein v. Duchess Sandwicb Co., 
93 P.2d 799, 14 Cal.2d 272, prior 
opinion, App., 86 P.2d 858—Dryden 
V. Continental Baking Co., 77 P.2d 
833, 11 CaL2d 23. 

Ga.—Atlanta Coca-Cola Bottling Co. 
V. Shipp, 154 S.E. 385, 41 Ga.App. 
705, conforming to answer 154 S.E. 
243, 170 Ga. 817, 71 AL.R. 1235. 
Ind.—Coca Cola Bottling Works of 
Evans ville v. Williams, App.,, 37 
N.EL2d 702. 

lowa—Anderson v. Tyler, 274 N.W. 
48, 223 lowa 1033. 

Ky.—Great Atlantic & Pacific Tea 
Co. V. Eiseman, 81 S.W.2d 900, 259 
Ky. 103—Diggett & Myers Tobacco 
Co. V. Rankin, 54 S.W-2d 612, 246 
Ky. 65, citing Corpus Juris^-^Nelii’ 
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Bottling Co. V. Thomas, 33 S.W.2d 
701, 236 Ky. 6S4. 

La.—Auzenne v. Gulf Public Service, 
App., ISl So. 54. 

Md.—Goldman & Preiman Bottling 
Co. V. Sindell, 117 A S66, 140 Md. 
488. 

Mass.—Johnson v. Stoddard, 37 N. 

E.2d 505, 310 Mass. 232—Bergan- 
tino V. General Baking Co., 9 N.E. 
2d 521, 298 Mass. 106—Doyle v- 
Continental Baking Co., 160 N.E. 
325, 262 Mass. 516—SuHivan v. 

Manhattan Market Co., 146 NE. 
673, 251 Mass. 395—Richenbacher 
V- California Packing Corporation, 
145 N.E. 281, 250 Mass. 19S—Tons- 
man v. Greenglass, 142 N.E. 756, 
248 Mass. 275—Newhall v. Ward 
Baking Co., 134 N.E. 625, 240 Mass. 
434. 

Mich.—Cheli v- Cudahy Bros. Co., 255 
N.W. 414, 267 Mich. 690—Hertzler 
V. Manshun, 200 N.W. 155, 228 ; 
Mich. 416. 

Miss.—Cudahy Packing Co. v. Bas- 
kin, 155 So. 217, 170 Miss. 834— 
Bufkin V. Grisham, 128 So. 563, 
157 Miss. 746—Chenault v. Houston 
Coca Cola Bottling Co., 118 So. 
177, 151 Miss. 366. 

N.J.—Cassini v. Curtis Candy Co., 
172 A 519, 113 N.J.Law 91—De 
Groat V. Ward Bakkig Co., 130 A. 
■540, 102 N.J.Law 188—Brussels v. 
Grand Union •Co., 187 A 582, 14 
N.J.Misc. 751. 

N.T.—^Weiner v. Mager & Throne, 3 
N.Y.S.2d 918, 167 Misc. 338—Co- 
hen V. Dugan Bros., 230 N.T.S. 743, 
132 Misc. 896, reversed on other 
grounds 236 N.Y.S. 769, 227 App. 
Div. T14—Ritchie v. Sheffleld 
Farms Co., 222 N.Y.S. 724, 129 

Misc. 765—Singer v. Zabelin, 24 
N.Y.S.2d 962. 

N.C.—Caudle v. F. M. Bohannon To¬ 
bacco Co., 16 S.E.2d 680, 220 N.C. 
105—^Whitley v. Coca-Cola Bot¬ 
tling Works- of Greenville, 182 S E. 
109, 208 N.C. 846—Hampton v. 

Thomasville Coca-Cola Bottling 
Co., 180 S.E. -584, fOS N.C. 331— 
Enloe V. Charlotte Coca-Cola Bot¬ 
tling Co., ISO S.E. 582, 208 N.C. 
305—Thomason v. Ballard & Bal- 
lard to., 179 S.E. 30, 33, 208 iSl.C. 
1, quoting CJorpus Juris —Corum v. 

R. J. Reynolds Tobacco Co., 171 

S. E. 78, 205 N.C. 213—Broadway v. 
Grimes, 169 S.E. 194, 204 N.C. 623 
■—Dry V. Charlotte Coca-Cola Bot¬ 
tling Co., 167 S.Et 801, 204 N.C. 
223—Perry v. Keiford Coca-Cola: 
Bottling Co., M5 S,E. 14, 196 N.C. 
175. 


Pa.—Rozumailski v. Philadelphia 
Coca-Cola Bottling Co., 145 A 700, 
296 Pa 114—Madden v. Great At¬ 
lantic & Pacific Tea Co., 162 A 687, 
106 PaSuper. 474. 

R. I.—Minutilla v. Providence Ice 
Cream Co., 144 A. 884. 886, 50 R.I. 
43. 63 AL.R. 334, citing Corpua 
Juris. 

S. C—Gantt v. Columbia Coca-Cola 
Bottling Co., ISEM 641, 193 S.C. 
51, 127 A.L.R. 1185—Floyd v. Flor- 
ence Nehi Bottling Co., 198 S.E. 
161. 188 S.C. 98—Delfc v. Liggett & 
Myers Tobacco Co., 1S6 SE. 383, 
ISO S.C. 436—Tate v. Mauldin, 154 
SE 431 433, 157 S C. 392, quoting 
Corpus Juris—Culbertson v. Coca- 
Cola Bottling Co., 154 S.E. 424, 157 
S.C. 352. 

S.D.—Whitetho’'n v. Nash-Finch Co., 
293 N.W. 859, 860. 67 S.D. 465, 
quoting Corpus Juris. 

Tenn.—Coca-Cola Bottling 'Works v. 
SulUvan, 158 S.W.2d 721—Wilkes 

V. Memphis Grocery Co., 134 S.W. 
2d 929, 23 Tenn.App. 550, rehear- 
ing denied Wilkes v. Jones, 129 S. 

W. 2d 416, 24 Tenn.App. 36—Coca- 

Cola Bottling Co. V. Rowland, 66 
S.W.2d 272, 16 Tenn.App. 184— 

Coca Cola Bottling Works v. Ken- 
ncdy, 13 Tenn.App. 199—Coca Cola 
Bottling Works v. Dewis, 9 Tenn- 
App. 485. 

Tex.—Dunn v. Texas Coca-Cola Bot¬ 
tling Co., Civ.App., 84 SW.2d 545, 
error dismissed—Brown Cracker & 
Candy Co. v. Jensen, Civ.App., 32 
S.W.2d 227. 

"Va.—Norfolk Coca-Cola Bottling 
Works V. Kjrausse, 173 S.E. 497, 
498, 162 Veu 107, quoting Coa^us 
Juris. 

Wash,—Nelson v. West Coast Dairy 
Co., 105 P.2d 76, 5 Wash.2d 284, 
130 ALuR. 606. 

W.Va—Webb v. Brown & William- 
son Tobacco Co., 2 S.E 2d 898, 899, 
121 W.Va 115, citing Corpus Juris. 

FriitmrilT, xather thAu joiutly, liable 
Manufacturer is primarily liable 
and retailer only secondarily liable 
for injuries sustained by customer 
purchasing unwholesome food in 
original package from retailer; the 
several liabilities are not joint.— 
Canton Pro Vision Co. v. Gauder, 196 
N.E. 631, 130 Ohlo St. 43—26 dJ. p 
785 note 86. 

86. Ky.—Kroger Grocery & Baking 
Co. v. Schneider, 60 S.W.2d 594, 
249 Ky. 261. 

I,a-—Kelly V. Ouachita Dairy Deal- 
ers Co-op». Ass’n, App., 175 So. 499. 


nos 



WOOB 


36 C.J.S. 


§ 58 


facturer of food products has been held liable for 
injuries to one who did not buy the food from 
the manufacturer or from a dealer to whom the 
manufacturer had sold it, but who nevertheless had 
partaken of it and been injured therehy-^*^ 
Although, as appears in the CJ.S. title Sales § 
305, also 55 C.J. p 669 note 1-p 670 note 20, there 
is considerable difference of opinion as to whether 
a consumer may recover from the manufacturer on 
the theory of implied warranty, most authorities 
agree that such a recovery may be grounded on neg- 


ligence,ss as an exception to the general rule that 
a manufacturer is not liable for negligence to third 
persons not in privity.^^ 

§ 59. Liability of Manufacturer, Packer, or 
Bottler 

A manufacturer, packer, or bottler of foods or bev- 
erages must exercise at least reasonable care to see that 
such articles are fit and wholesome, and he is liable for 
injuries resulting from their unwholesomeness if, and 
according to some authorities, oniy if, he is negligent. 
His liability extends even to a consumer who purchas.ed 


«7. Cal.—Dryden v, Continental 

Bakin^ Co., 77 P.2d 833, 11 Cal.2d 
33, superseding, App., 67 P.2d 6S6. 

Va.—Norfolk Coca-Cola Bottling 

Works V. Krausse, 173 S.E. 497, 
498, 162 Va. 107, quoting ’ Corpus 
Juris. 

26 C.J. p 785 note 87. 

S8- U.S.—Coca-Cola Bottling Co. of 
Henderson v. Munn, C.C.A.K.C., 99 
P.2d 190—Newcomb v. Armour & 
Co., D.C.Pa., 39 P.Supp. 716—Kar- 
ger V. Armour & Co., D.C.Mass., 17 
P.Supp. 484, Massachusetts law. 

Ala.~Kirklajid v. Great Atlantic & 
Pacific Tea Co., 171 So. 735, 233 
Ala. 404—Coca-Cola Bottling Co. v. 
Crook, 132 So. 898, 222 Ala. 369— 
Birmingham Chero-Cola Bottling 
Co. V. Clark, 89 So. 64, 205 Ala. 678, 
17 A.Lt.R. 667—Coca-Cola Bottling 
Co. V. Barksdale, 88 So. 36, 17 Ala. 
App. 606. 

Ariz.—Eisenbeiss v. Payne, 25 P.2d 
162, 42 Ariz. 262. 

'Cal.—Klein v. Duchess Sandwich Co., 
93 P.2d 799, 14 CaL2d 272, prior 
opinion, App., 86 P.2d 858—Dryden 
V. Continental Baking Co., 77 P.2d 
833, 11 Cal.2d 23. 

■Ga.—Coleman v. Dublin Coca-Cola 
Bottling Co., 170 S.E. 549, 47 Ga. 
App. 3 69. 

lowa.—Anderson v. Tyler, 274 N.W. 
48, 223 lowa 1033. 

JLa.—Auzenne v. Gulf Public Service, 
App., 181 So. 54. 

JVTd.—Goldman & Freiman Bottling 
Co. V. Sindell, 117 A. 866, 140 Md. 
488. 

.Mass.—Bergantino v. General Baking 
Co., 9 N.E.2d 521, 298 Mass. 106— 
Doyle V. Continental Baking Co., 
160 N.E. 325, 262 Mass. '516—Sulli- 
van 'v. Manhattan Market Co., 146 
N.E. 673, 251 Mass. 395—Tonsman 
V. Greenglass, 142 N.E. 756, 248 
Mass. 275—^Newhall v. Ward Bak¬ 
ing Co., 134 N.E. 625, 240 Mass. 
434. 

JMich.—Cheli v. Cudahy Bros. Co., 255 
N.W. 414, 267 Mich. 690—Hertzler 
V. Manshun, 200 N.W. 155, 228 
Mich. 416. 

.Miss.—Bufkin v. Grisham, 128 So. 
563, 157 Miss. 746. 

-N.J.—Cassini v. Curtis Candy Co., 
172 A. *ol9, 113 N.J.Daw 91—De 


Groat V. Ward Baking Co., 130 A. 
540, 102 N.J.Law 188. 

N.T.—Bourchiex v. Willow Brook 
Dairy. 196 N.E. 617, 268 N.T. 1, 
98 A.L.R. 1492, reversing 277 N.T. 
S. 292, 243 App.Div. 721—Weiner 
V. Mager & Throne, 3 N.T.S.2d 918, 
167 Misc- 338—Cohen v. Dugan 
Bros., 230 N.Y.S. 743, 132 Misc. 
896, reversed on other grounds 236 
N.T.S. 769, 227 App.Div. 714— 

Ritchie v. SheflEield Parms Co., 222 
N.Y.S. 724, 129 Misc, 765—Singer 
V, Zabelin, 24 N.Y.S.2d 962. 

N.C.—Enloe v. Charlotte Coca-Cola 
Bottling Co., 180 S.E. 582, 208 N.C. 
305—Corum v. R. J. Reynolds To¬ 
bacco Co., 171 S.E. 78, 205 N.C. 
213—Broadway v. Grimes, 169 S.E. 
194, 204 N.C. 623—Perry v. Kel- 
ford Coca-Cola Bottling Co., 145 
S.E. 14, 196 N.C. 175. 

Ohio.—Canton Provision Co. v. Gau- 
der, 196 N.E. 634, 130 Ohio St. 43. 
Pa.—Rozumailski v. Philadelphia 
Coca-Cola Bottling Co., 145 A. 700, 
296 Pa. 114—Madden v. Great At¬ 
lantic & Pacific Tea Co., 162 A. 
687, 106 Pa.Super. 474. 

S.C.—Gantt v. Columhia Coca-Cola 
Bottling Co., 7 S.E.2d 641, 193 S. 
C. 51, 127 AL.R. 1185—Floyd v. 
Florence Nehi Bottling Co., 198 S. 
E. 161, 188 S.C. 98—Burnette v. Au¬ 
gusta Coca-Cola Bottling Co., 154 
S.E. 645, 157 S.C. ‘359-Tate v. 

Mauldin, 154 S.E. 431, 157 S.C. 392. 
S.D.—Whitethorn v. Nash-Finch Co., 
293 N.W. 859, 67 S.D. 465. 

Tenn.—Coca-Cola Bottling Works v. 

Sullivan, 158 S.W.2d 721—^Wilkes 
I V. Memphis Grocery Co., 134 S.W.2d 
929, 23 Tenn. App. 550, rehearing 
denied Wilkes v. Jones, 139 S.W.2d 
416, 24 Tenn.App. 36—Merriman v. 
Coca Cola Bottling Co. of McMinn- 
ville, Tenn., 68 S.W.2d 149, 17 Tenn. 
App. 433—Coca-Cola Bottling Co. v. 
Rowland, 66 .S.W.2d 272, 16 Tenn. 
-^PP- 184—Coca-Cola Bottling 

Works V. Kennedy, 13 Tenn.App. 
199—Coca-Cola Bottling Works v. 
Dewis, 9 Tenn.App. 485. 

Tex.—Dunn v. Texas Coca-Cola Bot¬ 
tling Co.. Civ.App., 84 S.W.2d 545, 
error dismissed—^Brown Cracker & 
Candy Co. v. Jensen, Civ.App., 32 
S.W.2d 227. 


Va.—Norfolk Coca-Cola Bottling 

Works V. Krausse, 173 S.E. 497 16'’ 
Va. 107. 

Wash.—Nelson v. West Coast Dairy 
Co., 105 P.2d 76, 5 Wash.2d 284 
130 A.D.R. 606. 

W.Va.—Webb v. Brown & William- 
son Tobacco Co., 2 S.E.2d 898 l^i 
W.Va. 115. 

26 C.J. p‘ 785 note 89. 

Iiiability for iujurics 

(1) From glass in bottle. 

Ga.—Atlanta Coca-Cola Bottling Co. 
V. Shipp, 154 S.E. 385, 41 Ga.App'. 
705, conforming to answer 154 S. 
E. 243, 170 Ga. 817, 71 A.L.R. 1295.' 
N.C.—^Whitley v. Coca-Cola Bottling 
Works of Greenville, 182 SE 109 
208 N.C. 846. 

(2) From glass in can. 

U.S.—Swift & Co. V. Blackwell, O.C. 

A.Va., 84 F.2d 130. 

Mass.—Richenbacher v. California 
Packing Corporation, 145 N.E 281 
250 Mass. 19S. 

(3) From glass in package.—Min- 
utilla V. Providence Ice Cream Co., 
144 A. 884, 50 R.I. 43, 63 A.L.R. 334. 

(4) From poison in bottle.—Nehi 
Bottling Co. V. Thomas, 33 S.W.2d 
701, 236 Ky. 684. 

(5) From foreign substance in 
chewing tobacco. 

Ky.—Liggett & Myers Tobacco Co. 
V. Rankin, 54 S.W.2d 612, 246 Ky. 
65. 

N.C.—Caudle v. F. M. Bohannon To¬ 
bacco Co., 16 S.E.2d 680, 220 N.C. 
105. 

S.C.—Delk V. Liggett & Myers To¬ 
bacco Co., 186 S.E. 383, 180 S.C. 
436. 

89. U.S. — Karger v. Armour & Co., 
D.C.Mass., 17 P.Supp. 484. 

Ala.—Birmingham Chero-Cola Bot¬ 
tling Co. V. Clark, 89 So. 64, 205 
Ala. 678. 

Ky.—^Nehi Bottling Co. v. Thomas, 33 
S.W.2d 701, 236 Ky. 684. 

Mass.—Tonsman v. Greenglass, 142 
N.E. 756, 248 Mass. 275—Newhall v. 
Ward Baking Co., 134 N.E. 625, 
240 Mass. 434. 

S.C.—^Delk V. Liggett & Myers To¬ 
bacco Co., 186 S.E. 383, 180 S.C. 
436. 
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from a middleman, and with whom the manUfacturer, 
packer, or bottier, is not in privity. 

A manufacturer, packer, or bottier of foods or 
beverages is required to exercise due care to see 
that such articles are fit and wholesome.®® Some 
authorities have said that a high or the highest de- 


1 gr^e of cafe is r^uired,^^ while others have held 
that there must be reasonable care®^ ^t least,®^ or 
ordinary care,®^ or that degree of skill, care, and 
diligence that a reasonably skill fui and diligent per- 
son engaged in a similar business would have 
used,^^ and it has been pointed out that even the 


sa Md.—Armour & Co. v. Leasure, 
9 A.2d 572, 177 Md. 393. 

Mass.—Johnson v. Stoddard, 37 N.E. 

2d 505, 310 Mass. 232. 

N.T.—Singer v. Zabelin, 24 N.T.S.2d 
962. 

X.C.—Caudle v. F. M. Bohannon To¬ 
bacco Co., 16 S.E.2d 680, 220 N.C. 
105—Smith v. Coca-Cola Bottling 
Co. of Henderson, 196 S.E. 822, 213 
N.C. 544—Hampton v. Thomasville 
Coca-Cola Bottling Co., 180 S.E. 
584, 208 N.C. 331—Enloe v. Char- 
lotte Coca-Cola Bottling Co., 180 S. 
E. 582, 208 N.C. 305—Broadway v. 
Grimes, 169 S.E. 194, 204 N.C. 

623. 

91. Ala.—Coca-Cola Bottling Co. v. 
Barksdale, 88 So. 36, 17 Ala.App. 
606. 

Cal.—Dryden v. Continental Baking 
Co., 77 P.2d 833, 11 Cal.2d 23— 
Ex parte McNeal, 89 P.2d 1096, 32 
Cal.App.2d 391. 

Ga,—Coleman v. Dublin Coca-Cola 
Bottling Co., 170 S.E. 549, 47 Ga. 
App. 369—^Atlanta Coca-Cola Bot¬ 
tling Co. V. Shipp, 154 S.E. 385, 41 
Ga.App. 705, conforming to answer 
164 S.E. 243. 170 Ga. 817, 71 AL.R. 
1295. 

Md.—Goldman & Preiman Bottling 
Co. V. Sindell, 117 A. 866, 870, 140 
Md. 488, quoting Corpus Juris. 
Mass.—Bergantino v. General Baking 
Co., 9 N.E.2d 521, 298 Mass. 106— 
Plynn v. First National Stores, 6 
N.E.2d 814, 296 Mass. 521—Sullivan 
V. Manhattan Market Co., 146 N.E. 
673, 251 Mass. 395—Newhall v. 

Ward Baking Co., 134 N.E. 625, 
240 Mass. 434. 

Miss.—Chenault v. Houston Coca 
Cola Bottling Co., 118 So. 177, 151 
Miss. 366. 

N.C.—Corum v. R. J. Reynolds To¬ 
bacco Co., 171 S.E. 78, 205 N.C. 213 
—Perry v. Kelford Coca-Cola Bot¬ 
tling Co., 145 S.E. 14, 196 N.C. 175. ; 
Pa.—Menaker v. Supplee-Wills-Jones ' 
Milk Co., 189 A. 714, 125 Pa.Super. 
76—^Murphy v. Yuengling Dairy 
Products, 34 Pa.Dist. & Co. 355, 2 
Schuyl.Reg. 242. 

S.C.—Culbertson v. Coca-Cola Bot¬ 
tling Co., 154 S.E. 424, 157 S-C. 352. 
Tenn.—Wilkes v. Memphis Grocery 
Co., 134 S.W.2d 929, 23 Tenn.App. 
550, rehearing denied Wilkes v. 
Jones, 139 S.W.2d 416, 24 TenmApp. 
36—Coca-Cola Bottling Co. v. Row- 
land, 66 S.W.2d 272, U Tenn.App. 
184—Coca Cola Bottling Works v. 
Lewis, 9 TenmApp. 485. 

Va»—Middlesboro Coca-Cola Bottling 


Works V. Campbell, 20 S.E.2d 479, 
179 Va. 693. 

26 C.J. p 784 note 79. 

ITature of duty described 

<1) The degree of care that must 
be exercised is commensurate with 
danger and possible results of negli- 
gence. 

Ariz.—Eisenbeiss v. Payne, 25 P.2d 
162, 42 Ariz. 262. 

Mass.—Johnson v. Stoddard, 37 N.E. 
2d 505, 310 Mass. 232. 

(2) A higher degree of care is 
normally required of the producer of 
foodstuffs than is usually made ap- 
plicable in other charges of negli- 
gence.—Bissonette v. National Bis- 
cuit Co., C.C.A.Vt., 100 F.2d 1003. 

(3) Manufacturer dealing in food 
for human consumption must exer¬ 
cise greater care than one dealing in 
animal food, and impliediy represents 
its wholesomeness.—Culbertson v. 

I Coca-Cola Bottling Co., 154 S.E. 424, 
157 S.C. 352. 

(4) Ali reasonably scientific and 
up-to-date methods must be em- 
ployed to obviate the presence of for- 
eign injurious substances. 

U.S.—Newcomb v. Armour & Co., D. 

C.Pa., 39 F.Supp. 716. 

Pa.—Rozumailski v. Philadelphia Co- i 
ca-Cola Bottling Co.. 145 A. 700, | 
296 Pa. 114—^Madden v. Great At-j 
lantic & Pacific Tea Co., 162 A. j 
687, 106 Pa.Super. 474. ! 

luspecticu I 

A manufacturer of foods and hev-1 
erages owes the duty of reasonable I 
inspection before placing a commodi- I 
ty on the market. j 

XJ.S.—Newcomb v. Armour & Co., D.! 

C.Pa., 39 F.Supp. 716. | 

Pa.—Rozumailski v. Philadelphia Co- i 
ca-Cola Bottling Co., 145 A. 700, 
296 Pa. 114—Madden v. Great At¬ 
lantic & Pacific Tea Co., 162 A. 687, 
106 Pa.Super. 474. 

92. U.S.—Bissonette v. National 
Biscuit Co., C.C.A.Vt., 100 F.2d 
1003. 

Ga.—Slaughter v. Atlanta Coca-Cola 
Bottling Co., 172 S.E. 723, 48 Ga. 
App. 327. 

N.J.—^Amabile v. Kramps, 2 A.2d 178, 
121 N.J.Law 219—Cassini v. Cur¬ 
tis Candy Co., 172 A. 519, 113 N.J. 
Law 91—I>e Groat v. Ward Baking 
Co.. 130 A. 540, 102 N.J.Baw 188— 
Bnissels v. Grahd tJhion Co., 187 
A. 582, 14 N,J.Misc. 751. 

Biffereut views reeonciled 

“The differenea [in the various 
statements of the degree of okre re- 
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Quired] will ordinarily be found to- 
lie rather in a varianee in the vigi- 
lance, caution and skill required tO' 
insure the wholesomeness of differ¬ 
ent Products than in the degree of 
care required. For instance, reason¬ 
able care might require very much 
more elaborate precautions to make 
sure that canned oysters or canned 
fish are free from toxic substances 
. . . than would be needed to make 
sure that rolled oats are safe and 
wholesome.”—Armour & Co. v, Lea- 
sure, 9 A.2d 572, 580, 177 Md. 393. 

That food will be consumed in its 
ezisting state is a circumstance to 
be considered in determining whether^ 
a baker used reasonable care.—Bis¬ 
sonette V. National Biscuit Co., C.CA.- 
Vt. lOO P.2d 1003. 

93. Tenn.—Gentry v. Betty Lou 
Bakeries, 100 S.W.2d 230, 171 Tenn. 
20 . 

94. Ga.—Slaughter v. Atlanta Coca- 
Cola Bottling Co., 172 S.E. 723, 48* 
Ga.App. 327. 

95. U.S.—Bissonette v. National Bis¬ 
cuit Co.. C.C.A.Vt., 100 P.2d 1003. 

Ala.—Collins Baking Co. v. Savage, 
150 So- 336, 227 Ala. 408—Try-Me> 
Beverage Co. v. Harris, 116 So. 147, 
217 Ala. 302. 

Ga.—Slaughter v. Atlanta Coca-Cola 
Bottling Co.. 172 S.E. 723, 48 Ga. 
App. 327. 

Standard in the trade 

(1) It has been held that the cus- 
tom of others engaged in a like busi¬ 
ness is not the absolute test; the- 
test is what au ordinarily prudent 
person engaged in such business 
would do. 

Ala.—Collins Baking Co, v.. Savage,. 

150 So. 336, 227 Ala. 408. 

Tex.—Texas Coca-Cola Bottling Co. 
V. Kubena, Civ.App., 109 S.W-2d 
1098. 

(2) But it has also been held that 
if defendant used the machinery, 
methods, and processes which were 
accepted as Standard in the trade, 
and which were as reliable and satis- 
factory as any others, it did not fail 
in the exercise of proper care.—Ger- 
ber V. Faber, Cal.App., 129 P.2d 485. 
Bne care after bottling" 

A bottler’s duty does not end with- 
the bottling but continues until 
delivery tq the retailer.—Dr. Pepper 
Co. v. Brittain, 176 So. 286, 234 Ala. 
548. 

Issuing* instmctions with food 

A person placing on the market an: 
article repreeentedH by the circulars. 



§ 59 

use of such care as an ordinarily careful and pru- 
dent person in a like business would use will not 
relieve a manufacturer of liability for the negli- 
gence of his employees.^^ For an injury resulting 
from the failure to exercise such care he is liable to 
respond in damages.^*^ Nevertheless, authorities 
have frequently pointed out that, however exacting 
the duty or high degree of care imposed on manu- 
facturers, negligence is a necessary element in the 
right of action,9S and that the manufacturer is not 
an insurer of the wholesomeness and fitness of his 
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product,^^ although it has beem said that he is prae- 
tically one.^ 

Negligence per se. If a manufacturer of a food 
product disobeys the prohibition or neglects to per- 
form the duty imposed by a pure food statute, neg¬ 
ligence is implied from such violation or neglect,^ 
and, if the pure food law does not make knowledge 
or intent an element of the offense, he is liable for 
injuries resulting from the unwholesomeness of 
such food product regardless of his lack of knowl¬ 
edge of its unwholesomeness^ or of the absence of 
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and labeis accompanying- it as safe 
and wholesome is under the duty of 
issuing with it proper instructions as 
to its preservation and use to insure 
the safety of its user, if, from time 
or surroundings, after leaving his 
hands, it is subject to deterioration 
renderin^ its use unsafe.—ftosen- 
busch V. Ambrosia Milk Corp., 168 
IT.T.S. 505, 181 App.Div. 97. 

96. Ala-—'Alabama Coca-Cola Bot- 
tling- Co. V. Causey, 180 So. 58 S, 
28 Ala.App. 115, certiorari denied 
180 So. 590, 235 Ala. 570. 

97. TT.S.—Bissonette v. National Bis- 
cuit Co., C.C.A.Vt., 100 F.2d 1003. 

Ala.—Coca-Cola Bottling Co. v. 
Barksdale, 88 So. 36, 17 Ala.App. 
606. 

La.—Hollis V. Ouachita Coca-Cola 
Bottling Co., App., 196 So. 376. 

Md.—Goldman & Preiman Bottling 
Co. V. Sindell, 117 A. 866, 870, 140 
Md. 488, quoting- Corpus Juris. 
Mass.—^Sullivan v. Manhattan SIarket 
Co., 146 N.E. 673, 251 Mass. 395. 
N.J.—^Amabile v. Kramps, 2 A.2d 178, 
121 N.J.Law 219—De Groat v. 
Ward Baking Co., 130 A. 540, 102 
N.J.Law 188. 

N.T.—Rosenbusch v. Ambrosia Milk 
Corp.. 168 N.Y.S. 505, 181 App.Div. 
97. 

N.C.—Thomason v. Ballard & Ballard 
Co., 179 S.E. 30, 208 N.C, 1—Corum 
V. R. J. Reynolds Tobacco Co., 171 
S.E. 78, 205 N.C. 213. 

26 C.J. p 784 note 81. 

9S. Ga.—^Armour & Co. v. Miller, 147 
S.E. 184, 39 Ga.App. 228, affirmed 
149 S.E, 698. 169 Ga. 201. 

N.J.—Sonenthal v. Harry Weinstein 
& Son, 185 A. 917, 14 N.J.Misc. 
368. 

N.C.—Thomason v. Ballard & Ballard 
Co., 179 S.E. 30, 208 N.C. l_Perry 
V. Kelford Coca-Cola Bottling Co., 

• 145 S.E. 14, 196 N.C. 175. 

S.C.—Floyd V. Florence Nehi Bottling 
Co., 10 8 S.E. 161, 188 S.C. 98—Delk 
V. Llggett & Myers Tobacco Co., 
186 S.E, 383, ISO S.C. 436—Tate v. 
Mauldin, 154 S.E. 431, 157 S.C. 
392. 

Tenn.—Coca-Cola Bottling Works v. 
SulHvan, 158 S.W.2d 721—Merri- 
noELEt V. Coca-Cola Bottling Co. of 
McMinnville, 'Tenn., 68 S.W.2d 1^9, 


17 Tenn.App. 433—Coba-Cola Bot¬ 
tling Co. V. Rowland, 66 S.W-2d 
272, 16 Tenn.App. 184—Coca Cola 
Bottling Works v. Lewis, 9 Tenn. 
App. 485. 

Actual or imputed knowledge 

Under Massachusetts law, to ren- 
der manufacturer preparing meat for 
human consumption liable to third 
person who purchased pork chops 
from dealer, proof that manufacturer 
knew or ought to have known that it 
was putting into channels of trade 
pork which was diseased, as alleged, 
and that a reasonable inspection 
would have disclosed presence of the 
trichinae held essential.—Karger v. 
Armour & Co., D.C.Mass., 17 F.Supp. 
484. 

99. Cal.—Gerber v. Faber, App., 129 
P.2d 485. 

Ga.—H. J. Heinz Co. v. Portson, 8 
S.E.2d 443, 62 Ga.App. 130—Moore 
v. Maeon Coca-Cola Bottling Co., 

179 S.E. 916, 51 Ga.App. 148, con- 
forming to answers 178 S.E. 711, 

180 Ga. 335—Armour & Co. v. Mil¬ 
ler, 147 S.E. 184, 39 Ga.App. 228, 
affirmed 149 S.E. 698, 169 Ga. 201. 

Ky*—Nehi Bottling Co. v. Thomas, 
33 S.W.2d 701, 236 Ky. 684. 

Minn.—Swenson v. Purity Baking 
Co., 236 N.W. 310, 183 Minn. 289. 
N.C.—Thomason v. Ballard & Ballard 
Co., 179 S.E. 30, 208 N.C. 1. 

Tenn.—Coca-Cola Bottling lYorks v. 

Sullivan, 158 S.W.2d 721. 

Breach of warranty as a basis for re- 
covery see the C.J.S. title Sales §§ 
305, 331, also 55 C.J. p 669 note 1— 
p 670 note 20, p 733 note 91-p 766 
note 18. 

1 . La.—Jenkins v. Bogalusa Coca 
Cola Bottling Co., App., 1 So.2d 426. 
Knowledge imputed 
A manufacturer of food products 
is chargeable with knowledge of the 
condition of the food which. it dis- 
tributes ?Lnd sells for public con- 
sumption.^—Hollis v. Ouachita Coca- 
Cola Bottling Co., La.App., 196 So. 
376—^MacLehan v. Loft Candy Stores, 
La,App., 172 ^o. 367., 

SL Minn.—Meshbesher v. Channel- 
lene Oil & Mfg. Co., 11:9 N,W. 428, 
107 Minn. 1Q4, 131, Am.S.R. 441: 
N.T,—Catalanello v. Gudahy Facking 
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Co., 34 N.Y.S.2d 37, 264 App.Div. 
723, affirming 27 N.Y.S.2d 637. 

S.C.—Boylston v. Armour & Co., 12 
S.E.2d 34, 196 S.C. 1—Hobbs v. Car- 
olina Coca-Cola Bottling Co., 10 S 
E.2d 25, 194 S.C. 543—Gantt v. Co- 
lumbia Coca-Cola Bottling Co., 7 S. 
E.2d 641, 644, 193 S.C. 51, 127 AL. 
R. 1185, citing Corpus Juris—Irick 
V. People's Baking Co., 196 S.E. 887, 
187 S.C. 238—Burnette v. Augusta 
Coca-Cola Bottling Co., 154 S.E. 
645, 157 S.C. 359—Tate v. Mauldin, 
154 S.E. 431, 167 S.C. 392—Cul- 
bertson v. Coca-Cola Bottling Co., 
154 S.E. 424, 157 S.C. 352. 

Pacts not withm statute 

(1) In suit against manufacturer 
for negligently permitting food to be- 
come contaminated, injuring pur- 
chaser, a provision of the pure food 
law prohibiting adulteration of food 
was inapplicable since within the 
meaning of the statute “adultera¬ 
tion" means “adding" a foreign sub- 
stance.—^Armour & Co. v. Miller, 147 
S.E. 184, 39 Ga.App. 228, affirmed 149 
S.E. 698, 169 Ga. 201. 

(2) A statute prohibiting sale of 
impure, adulterated, or unwholesome 
milk or cream was inapplicable to 
sale of cream in bottle containing 
pieces of broken glass since the glass 
did not become an ingredient or com¬ 
ponent part of the cream and h^nce 
was not the kind of adulterant con- 
templated by the statute.—Bourcheix 
V. Willow Brook Dairy, 196 N.E. 617, 
268 N.Y. 1, 98 A.L.R. 1492, reversing 
277 N.Y.S. 292, 243 App.Div. 721. 

(3) The penal provision of federal 
meat inspection act denouncing sale 
of diseased or unwholesome meat 
for interstate or foreign commerce is 
limited to farraers, hutchers, and re- 
tail dealers and afCords no basis for 
recovery for injuries from packing 
company whose products ‘ are in- 
spected and passed by inspection pffi- 
cers.—^Kierstein v. Cudahy Packing 
Co., C.C.A.Pa., 80 F.2d 518, affirm¬ 
ing, D.C., 9 F.Supp. 990, 

a S-C.—'Hobbs V. Carolina Coca-rCola 
Bottling Co.^ 10 S.E.2d 25, 194 S.C. 
643—Gantt v. Columbia Coca-Cpla 
BotUing Co., 7 S.E.2d 641, 644, 
193 S.C. 51, 127 AL.R. 1185, quot¬ 
ing Corpus Juris—rFloyd r. Flor- 
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intent.^ 

Holding onc's self out as fnanufacturer. One wbo 
puts out as his own an article of food manufactured 
by another is subject to the same liability as though 
he were its manufacturer.^ 

§ 60. Liability of Manufacturer or Wholesale 
Dealer to Retail Dealer 

A manufacturer or Wholesale dealer may be liable to 
a retail dealer for the loss of business, profits, and repu- 
tation resulting to the latter from the sale of unwhofe- 
some food of the former. 

A manufacturer or Wholesale dealer is not only 
liable to the consumer for injuries resulting from 
the sale of unwholesome food, see supra § 59, but 
is also liable to the retail dealer for the loss of 
business,® profits,and reputation,^ resulting to the 
latter from the sale of such food to his customers; 
and under certain circumstances the manufacturer 
has also been held liable to a retail dealer for the 
amount of a penalty incurred by the latter from the 
possession or resale of the goods sold.^ Under a 
statute requiring the marking on any Container of 
food of the net contents thereof, and making it un- 
lawful to misrepresent in so doing, and providing 
that the name appearing on the Container and the 


marking shall be deemed to constitute a guaranty, 
a dealer who purchased mislabeled cans from a 
wholesaler may recover from the manufacturer the 
losses he has sufiFered thereby even though there is 
no element of negiigence involved.^® 

The principies governing the liability over of a 
manufacturer for damages paid by a retailer are 
considered in the C.J.S. title Indemnity §§ 20-27, 
also 31 CJ. p 446 note 83-p 457 note 79. 

§ 61. Liability of Keeper of Public Eating 
Place 

A keeper of a public eating place must use due care 
to see that the food served is fit for human consumption, 
and is liable for an injury caused by his negiigence in 
failing to observe this duty. Although some authorities 
hold otherwise, the weight of authority is that a restau¬ 
rant keeper is not an insurer of the food he serves» 

A keeper of a public eating place, engaged in the 
business of serving food to customers, is bound to 
use due care and see that the food served to his 
customers, at his place of business, is fit for hu¬ 
man consumption and may be eaten without its caus- 
ing injury, and for an injury caused by negiigence 
in failing to observe this duty to his patrons such 
keeper is liable.^i It has been held that a seller of 


once Nehi Bottling Co., 198 S.E. j 
161, 162, 188 S.C. 98, quoting Cor-] 
pus Jttris —Irick v. People's Baking 
Co., S.C., 196 S.E. 887, 888, 187 S.C. i 
238, Quoting” Corptis Juris —Tate v. 
Mauldin, 154 S.E. 431, 433, 157 S.C. 
392, quoting Corpus Juris. 

26 C.J. p 785 note 84. 

4 . U.S.—Cray v. Pet Milk Co., C.C.A. 
111., 108 F.2d 974, certiorari denied 
Pet Milk Co- v. Cray, 60 S.Ct. 890, 
309 U.S. 688, 84 L.Ed. 1031- 

5 . U.S.—Swift & Co. V. Blackwell, 
C.C.A.Va., 84 P.2d 13*0. 

Conn.—Burkhardt v. Armour & Co., 
161 A. 385, 115 Conn. 249, 90 A.L. 
R. 1260. 

Miss.—Swift & Co. V, Hawkins, 164 
So. 231, 174 Miss. 253. 

N.J.—Slavin v. Francis H. Leggett & 
Co., 177 A. 120, 114 N.J.Law 421, 
affirming 173 A. 597, 12 N.J.Misc. 
549, and affirmed 186 A. 832, 117 N*- 
J.Law 101. 

Tex.—Walker v. Great Atlantic &. 
Pacific Tea Co., 113 S.W.2d 170, 
131 Tex. 57, reversing Great Atlan¬ 
tic & Pacific Tea Co. v. Walker, 
Civ.App., 104 S.W.2d 627. 
socere gtiaxautor of weiglit 

Printing on a paclcage of butter, 
whereby defendant professed to act 
as distributor of such brand of but¬ 
ter and guaranteed the oonrecthess 
of the weight when p^ked, oani^t 
be construed an adoption by de¬ 
fendant pf the product as its own so 
. as to render it liable for a deleteri- 


ous condition of the butter, if ac- j 
quired in good faith from a reputa- 
ble manufacturer.—Fleetwood v. 

Swift & Co., 108 S.E. 909, 27 Ga.App. 
502. 

a Ohio.—Canton Provision Co. v. 
Gauder, 196 N.E. 634, 130 Ohio St. 
43. 

26 C.J. p 786 note 92. 

7. Wash.—Mazetti v. Armour, 135 P- 
633, 75 Wash. 122, 48 L.R.A.,N.S., 
213, Ann.Cas.l915C 140. 

a Ohio.—Canton Provision Co. v. 
Gauder, 196 N.E. 634, 130 Ohio 

St. 43.’ 

Wash.—Mazetti v. Armour, 135 P. 
633, 75 Wash. 122, 48 Lr.R.A.,N.S., 
213, Ann,Cas.l91&C 140. 

I a N.T.—Rossano v. Kaminsky, 134 
N.T.S. 895. 

Xmder gruaraiLty 

Where the person selling the goods 
to the retailer guarantees its purity, 
he is liable to the retailer for a 
penalty incurred by the latter by r^a- 
spn of its impurity.—Dannenhauer v. 
Woods, 16 Pa-Dist. 227, 3S Pa.Co. 
258. 

lOw N.T.—Ahounader v. Strohmeyer 
& Arpe Co., 154 N,B. 309, 243 N.T. 
458, affirming 215 N.T.S. 702, 217 
App.I>iv. 43. 

Ck>st of Services in defend- 

ing prosecutions against the dealer 
may be rpcover^T—Abounader v. 
Strohmeyer & Arpe Co.> supra, I 
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11. U.S.—Horn & Hardart Baking 
Co. V. Lieber, C.C.A.Pa., 25 F.2d 
449. 

Cai.—Silva v. F. W. Woolworth Co., 
83 P.2d 76, 28 Cal.App.2d 649—Stell 
V. Towmsend Cal*'fornia Glace 
Fruits, 28 P.2d 1077, 1079, 138 Cal. 
App., Supp., 777, citing Corpus Ju¬ 
ris. 

Conn,—^Lynch v. Hotel Bond Co., 167 
A. 99, 100, 117 Conn. 128, citing 
Corpus Juris. 

Del.—Roseberry v. Wachter, 138 A. 
273, 3 W-W.Harr. 253. 

D.C.—Picard v. Smith, 40 F.2d 803, 
59 App.D.C. 291. 

Md.—Child’s Dining Hali Co. v. 
Swingler, 197 A. 105, 173 Md. 490. 

N.J.—Panza v. Bickford’s Inc., of 
New Jersey, 28 A.2d 188, 129 N.J. 
Daw 50—Corin v. S. S. Kresge Co., 
166 A. 291, 110 N.J.Uaw 378, affirm- 
ing 159 A. 799, 10 N.J.Misc. 489— 
Nisky V. Childs Co., 135 A. 805, 
806, 103 N.J.Law 464, 50 A.L.R, 
227, quoting Coipus Juxis^Rick- 
ner v. Ritz Restaurant Co. of Pas- 
saic, 181 A. 398, 13 N.J.Misc. 818. 

N.T.—^Bemstein v. Queens County 
Jockey Club, 225 N.T.S. 449, 222 
App.Div. 191. 

Ohio.—Tipple v. High Street Hotel 
Co-, App., 41 N-E.2d 879—Clark 
Restaurant Co. v. Rau, 179 N.E. 
196, 41 Ohio App. 23—Clark Res¬ 
taurant Co. V. Simmons, 163 N.EL 
210. 29 Ohio App. 220. 
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food, at a public eating place, to be consumed on the 
premises, is presumed to know of any unwhole- 
£ome condition of the food and is liable for dam- 
ages to a purchaser who is made ill on account of 
such unwholesomeness.^2 According to some au- 
thorities an innkeeper is not the insurer of the food 
he serves, and is not liable in the absence of neg- 
ligence,i3 but according to other authority he is 
and the duty imposed by a statute may be so escact- 
ing as to render a restaurant keeper practically an 
insurer,15 and no less liable when he buys the unfit 
food from others than when he makes it himself.i® 
A restaura«nt keeper must use the same care in pre- 
paring food for patrons who have not yet entered 
the restaurant as for those who have,i7 

§ 62. Liability of Public Caterer 

A public caterer is liable to an action of tort for neg- 
ligence to any person attending an entertainment and 
made 111 by the food furnished by the caterer. 


A public caterer, who is employed by those who 
arrange for an entertainment to furnish food for all 
who may attend, is liable to an action of tort for 
negligence to any person who attends such enter¬ 
tainment and is made ill by partaking of the food 
furnished by him.i^ 

§ 63. Liability of Person Fumishing Board 
to Laborers or Servants 

One who for pay furnishes board at his table for 
laborers is liable for injuries resulting from unfit or 
unwholesome food furnished by him. 

One who for pay furnishes board at his table for 
laborers,19 whether employed by him or another,20 
is liable for injuries resulting from unwholesome or 
unfit food furnished by him. 

§ 64. Liability for Injuries to Animais 

One who sells poisonous animal fodder with knowl-. 
edge of its condition is liable in tort to the purchaser. 


Pa.—Levy v. Horn & Hardart Bak- 

ing Co., 157 A. 369, 103 Pa.Super. 

282. 

R.I.—Ford V, Waldorf System, 188 

A. 633, 57 R.I. 131—Chisholm v. 

S. S. Kresge Co., 182 A. 4, 55 R. 

I. 422. 

26 C.J. p 786 note 97. 

Wiiat is due care 

(1) Reasonable care of caf€ in 
preparation and preservation of fish 
as food takes into account that fish 
spoils quickly.—C. C. Hooper Caf$ 
Co. V. Henderson, 137 So. 419, 223 
Ala. 579. 

(2) A restaurant operator must ex- 
ercise same deg-ree of care in selec- 
tion and cooking- of food for cus- 
tomers that a reasonably prudent 
man, skilled in such art, would exer- 
cise in selection and preparation of 
food for own private table.—Louis 
Pizitz Dry Goods Co. v. Waldrop, 186 
So. 151, 237 Ala. 208—McCarley v. 
Wood Drugs, 153 So. 446, 228 Ala. 
226—Travis v. Louisville & N. R. 
Co., 62 So. 851, 183 Ala. 415. 

(3) If ordinary men would have 
forseen dang-er that some foreign 
substance might get into food, a 
restaurant keeper is under a duty to 
anticipate it.—^Kenney v. Wong Len, 
128 A. 343, 81 N.H. 427. 

(4) If carrier, by exercise of rea¬ 
sonable care, would have known that 
food served in its dining car was 
contaminated it is liable.—^King v. 
Davis, 296 P. 986, 54 App.D.C. 239. ; 

Pood xmfit whieai bou^rlit by iimkeep- 
er * 

(1) Retailer and employee who ac- 
tually dispenses ice cream by re- ‘ 
moving it from Container in small : 
quantities must exercise ordinary 
care to see that ice cream so fur¬ 
nished customers is free from harm- i 


■ fui foreign matter, notwithstanding" 
foreign matter entered into ice cream 
as resuit of manufacturer’s negli¬ 
gence.—Crowley v. Lane Drug Stores, 
189 S.E. 380, 54 Ga.App. 859. 

(2) But where a restaurateur 
served a customer a can of chili 
which he first heated, unless the ap- 
pearance of the chili put him on 
notice that something was wrong 
with it, he was entitled to assume 
that proper care was taken in its 
manufacture and canning, and was 
not required to exercise any extraor- 
dinary caution.—H. J. Heinz Co. v. 
Duke, 116 S.W.2d 1039, 196 Ark. 

180. 

That food is taieu away and eaten 
elsewhere, so as to give rise to a 
possible action on implied warranty, 
does not affect the rule as to lia¬ 
bility for negligence.—McPherson v. 
Capuano & Co., 121 S.E. 580, 31 Ga. 
App. 82. 

Boues which are a natural part of 
the food served, as in the case of 
chicken, or turkey, or chops, are not 
foreign substances, and a customer 
cannot recover for injuries sustained 
by swallowing fragments of them. 
Cal.—Mix V. Ingersoll Candy Co., 59 
P.2d 144, 6 Cal.2d 674—Silva v. P. 
W. Woolworth Co., 83 P.2d 76, 28 
Cal.App.2d 649. 

lowa.—Brown v. Nebiker, 296 N.W. 
366, 229 lowa 1223. 

One operating* a dining car is with- 
in this rule. 

D.C.—^King v. Davis, 296 F. 986, 54 
App.D.C. 239- 

Ga.—Rowe v. louisville & N. R. Co., 
113 S.E. 823, 29 Ga.App. 151. 

26 C.J. p 786 note 97 [cj. 

12. Pa.—Campbell v. G. C. Murphy 
Co., 186 A. 269, 270, 122 Pa.Super. 
342, quoting Corpus Juris. 

26 C.J. p 786 note 98. 


13. XJ.S.—Horn & Hardart Baking 
Co. V. Lieber, C.C.A.Pa., 25 F 2(1 
449. 

Ala.—McCarley v. Wood Drugs, IS^J 
So. 446, 228 Ala. 226. 

Cal.—Stell V. Townsend California 
Glace Pruits, 28 P.2d 1077, 138 
Cal.App., Supp., 777. 

Conn.—Lynch v. Hotel Bond Co., 167 
A. 99, 117 Conn. 128. 

Del.—Roseberry v. Wachter, 138 A. 

273, 3 W.W.Harr. 253. 

D.C.—King V. Davis, 296 P, 986„ 54 
App.D.C, 239. 

Ga.—McPherson v. Capuano & Co.,. 
121 S.E. 580, 31 Ga.App. 82—Rowe 

V. Louisville & N. R. Co., 113 S.E» 
823, 29 Ga.App. 151. 

Md.—Child’s Dining Hali Co. v. 

Swingler, 197 A. 105, 173 Md. 490. 
N.H.—^Kenney v. Wong Len, 128 A. 
343, 81 N.H. 427. 

Pa.—Lieber v. Horn & Hardart Bak;- 
ing Co., 10 Pa.Dist. & Co. 362. 

14u Mo.—Smith v. Carlos, 247 S-W. 
468, 215 Mo.App. 488. 

15. Ohio.—Clark Restaurant Co. v.^ 
Simmons, 163 N.E. 210, 29 Ohio 
App. 220. 

16 . Ohio.—Clark Restaurant Co. v, 
Simmons, supra. 

17. N.H.—Kenney v. Wong Len, 128 
A- 343, 81 N.H. 427. 

18. Mass.—Bishop v. Weber, 1 N.E. 
154, 139 Mass. 411, 52 Am.S.R. 715* 

26 C.J. p 787 note 9. 

1-9. Minn.—Bark v. Dixson, 131 N. 

W. 1078, 115 Minn. 173, AninCas* 
1912D 775. 

26 C.J. p 787 note 10. 

20 . Kan.—^Malone v. Jones, 142 P- 
274, 92 Kan. 708, L.R.A.1915A 33?, 
138 P. 387, 91 Kan. 815. LuR-A. 
1915A 328. 
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One who sells poisonous animal fodder with 
knowledge of its condition is liable in tort to the 
purchaser for the death of an animal caused by 
eating it.-^ Implied warranty as a basis for re- 
covery for injuries to animals resulting from their 
consumption of unfit food is considered in the CJ.S. 
title Sales § 331, also 55 C.J. p 768 note 40-p 769 
note 50. 

§ 65. Actions 

Restaurant patrons who partook of the same food 
may join as plaintiffsj in an action based on negligence it 
is proper to join as defendants a manufacturer and his 
agent or a manufacturer and a retailer. 

Questions relating to actions for injuries resulting 
from unfit or contaminated food are dealt with here- 
inafter in this section and in §§ 66-71. 

Parties. In an action by a customer to recover 
for injuries resulting from eating food in defend- 
ant’s restaurant, other persons who partook of the 
same food may join as plaintififs.22 In an action 
based on negligence it has been held proper to join 
as defendants a manufacturer and his agent,-^ or 
a manufacturer and a retailer.^^ 

§ 66. - Nature and Form of Action 

Where recovery may be had either on the theory of 
negligence or on the theory of implied warranty, the 
plaintiff may ground his action on either theory or on 
both; and it has been held immaterial on which theory 
the action rests where the evidence is sufficient to justify 
a recovery on either. 

Where recovery may be had either on the theory 
of negligence or on the theory of an implied war¬ 


ranty, the plaintiff may ground his action on either 
theory^^ or on both,^^ and it has been held that the 
court should not require plaintiff to elect whether 
to proceed in tort or on the implied warranty.^^ 
Indeed, it has been said that whether such an ac¬ 
tion is called one of warranty or of negligence it 
comes to the same thing; it sounds in tort and 
it is immaterial on which theory the action rests 
where the evidence is sufficient to justify a recov¬ 
ery on either theory.^^ It is likewise immaterial 
whether the foundation of an action for injuries 
occasioned by unwholesome or unfit food is laid in 
negligence or warranty, where the liability of de¬ 
fendant arises from his violation of a food stat- 
ute.^0 Thg Yule that where there is a positive duty 
created by implication of law independent of con- 
tract, although arising out of a relation or state of 
facts created by contract, an action on the case as 
for a tort will lie for violation or disregard of that 
duty, has been applied in actions for injuries caused 
by unfit or unwholesome food.^^ 

§ 67. - Defenses 

Due care on the part of the defendant Is a defense, 
and contributory negligence is likewise a defense even 
where the defendanfs liability is statutory. The absence 
of notice to a manufacturer of the presence of foreign 
substances in the food is no defense. 

The exercise of due care on the part of defend¬ 
ant is a defense to an action based on negligence 
in selling unwholesome food.^^ xhe fact that food 
has been duly inspected, as provided by statute, does 
not relieve a vendor thereof for liability for its un- 
wholesomeness or unfitness.^^ Notwithstanding the 


21 . Mass.—French v. Viningr, 102 
Mass. 132, 3 Am.R. 440. 

22. La.—Ogden v. Rosedale Inn, 
App., 189 So. 162. 

23. Miss.—Bufkin v. Grisham, 128 
So. 563, 157 Miss. 746. 

24. U.S.—Dobrenski v. Blatz Brew- 
ing Co., D.C.Mich., 41 F.Supp. 291. 

25. U.S.—Dobrenski v. Blatz Brew- 
ing Co., D.C.Mich., 41 F.Supp. 291. 

lowa.—Anderson v. Tyler, 274 N.W. 
48, 223 lowa 1033—Davis v. Van 
Camp Packing Co., 176 N.W. 382, 
189 lowa 775, 17 A.D.R. 649. 

Mich.—Hertzler v. Manshum, 200 N. 

W. 155, 228 Mich. 416. 

Breach of warranty as basis of re¬ 
covery see the C.J.S. title Sales §§ 
305, 331, also 55 C.J. p 669 note 
1-p 670 note 20, p 733 note 91-p 
766 note 18. 

.26. lowa.—Anderson v. Tyler, 274 
N.W. 48, 223 lowa 1033—Davis v. 
Van Camp Packing Co,, 176 N.W. 
382, 189 lowa 775, 17 A.L.R. 649. 
R.I.—Ford v. Waldorf Sygtem, 188 A. 
633, 57 R.L 131. 


27. lowa.—Davis v. Van Camp 

Packing Co., 176 N.W. 382, 189 
lowa 775, 17 A.L..R. 649. 

28. Ga.—Davis v. Williams, 198 S. 
K 357, 58 Ga.App. 274. 

Wash.—Flessher v. Oarstens Packing 
Co., 160 P. 14, 93 Wash, 48. 

29. Minn.—Bark v. Dixson, 131 N.W. 
1078, 115 Minn. 72, Ann.Cas.l912D 
775. 

30. Mont.—Kelley v. John R. Daily 
Co„ 181 P. 326, 56 Mont 63. 

31. Wash.—Flessher v. Carstens 
Packing Co., 160 P. 14, 93 Wash. 
48. 

32. Mich.—Cheli v. Cudahy Bros. 
Co., 255 N.W. 414, 267 Mich. 690. 

N.T.—Dickinson -v. Sperling, 285 N. 

T.S. 934, 158 Misc. 905. 

S.C.—Tate v. Mauldin, 154 S.E. 431, 
433, 157 S.a 392, quoting Corpus 
jttris. 

26 C.J. p 787 note 23. 

ITers uso of proper methods and 
modern and approved machinery does 
not relieve manufacturer, packer, or 
bottler, of liability, sinee accident 
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may have occurred through the neg¬ 
ligence of the person operating or 
overseeing such machinery or meth- 
ods. 

U.S.—Newcomb v. Armour & Co., D. 

C.Pa., 39 F.Supp. 716. 

Cal.—Dryden v. Continental Baking 
Co., 77 P.2d 833, 11 Cal.2d 33. 

N.C.—Enloe v. Charlotte Coca-Cola 
Bottling Co., 180 S.E. 532, 208 N.C. 
305. 

Pa.—Rozumailski v. Philadelphia 

Ck)ca-Cola Bottling Co., 145 A. 700, 
296 Pa, 114—Madden v. Great At¬ 
lantic & Pacific Tea Co., 162 A. 687, 
106 Pa.Super. 474. 

Mere care in employingr senrants 

does not exempt bottler from liabil- 
zty.—Tate v. Mauldin, 154 S.E. 431, 
157 S.C. 392. 

33, N.H.—Howson v. Foster Beef 
Co., 177 A. 656, 87 N.H. 200. 

S.C.—Boyiston v. Armour & Co., 12 
S.E.2d 34, 196 S.C. 1—Tate v. Maul- 
din. 154 S.E. 431, 433, 157 S.C, 392, 
Quoting Corpus Juris, 

26 aj. p 787 note 24. 
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statutory liability of the seller of impure food, the 
defense of plaintiff’s contributory negligence is 
available.24 a retail dealer may not recover of a 
a manufacturer or wholesaler damages for loss of 
trade sustained by him by reason of the sale of such 
product to his customers, if he was guilty of con¬ 
tributory negligence in making such sales.^^ Ab- 
sence of notice to a manufacturer or bottler of the 
presence of foreign substances in the package or 
bottle is no defense.^® A regulation requiring cer- 
tain fish to be tagged and forbidding the removal of 
the tag by anyone other than the consumer does not 
relieve a restaurant keeper from liability for inju¬ 
ries to a customer caused by the presence of the 
metad tag, since the restaurant and not the person 
actually eating the fish is the consumer within the 
meaning of the statute.37 The fact that the con¬ 
sumer acquired the food through an illegal transac- 
tion, as in a bingo game, is no defense for the man¬ 
ufacturer in the absence of any causal relation be- 


tween the illegal act and the injury.^S 

§ 68. - Pleading 

a. In general 

b. Issues, proof, and variance 

a. In General 

The declaration or complaint shouid aver plalnry and 
distlnctly all the facts showing plaintiff’s right to recover, 
and this is generally accomplished by setting forth the 
facts from which the duty rises, the neglect thereof, and 
the resulting injury. In some Instances negligence may 
be averred generally, but in others specific acts of neg¬ 
ligence must be set forth. 

As in civil actions generally, the declaration, com¬ 
plaint, or petition in an action for injuries from un- 
wholesome food shouid aver plainly and distinctiy 
all the facts showing plaintifFs right to recover.3^> 
As a general rule, it is sufficient to set forth the 
facts from which defendant^s duty springs, the 
I neglect of that duty, and the resulting injury.*^^ It 


34. Mont.—Kelley v. John R, Daily 
€o., 181 P. 326, 56 Mont. 63. 

35. Minn.—Xeiman v. Channellene 
Oil & Mfg. Co., 127 N.W. 394, 112 
Minn. 11, 140 Am.S.R. 458. 

36- N.O.—Broom v. Monroe Coca- 
Cola Bottling Co., 156 S.E. 152, 
200 N.C. 55. 

37. N.T.—Grossman v. Hotel Astor, 
1 K-.Y.S.2d 307, 166 Misc. 80. 

3S. Conn.—Bagre v. Daggett Choco- 
late Co., 13 A2d 757, 126 Conn. 659. 

39. U.S.—^Karger v. Armour & Co-, 
D.C.Mass., 17 F.Supp. 484. 

N.Y,—^Wisniewfki v. Mykytyn, 282 
N.Y.S. 852, 246 App.Dlv. 570. 

Tex.—Great Atlantic & Pacific Tea 
Co. V. Walker, Civ.App., 104 S.W. 
2d 627, reversed on other grounds 
Walker v. Great Atlantic & Pacific 
Tea Co., 112 S.W.2d 170, 131 Tex- 
57. 

Complaint properly dismissed 

(1) Por absence of proper allega- 
tion of negligence.—Minutilla v. 
Providence Ice Cream Co., 144 A. 
884, 50 R.I. 43, 63 A.L.R. 334. 

(2) For absence of showing that 
beverage was bottled or marketed by 
bottling company.—Sox v. Oarrollton 
Coca-Cola Bottling Oo., 1 S.E.2d 42, 
59 Ga.App. 367. 

(3) For failure to allege facts 
slrowing dealer’s agent's personal lia- 
bility foir sale of contaminated food. 
—Crosby v. Oalaway, 16 S.EL2d l55, 
'65 Ga.App. 266. 

;Pleadiiigs coustrued 

(1) Generally.—Coca-Cola Bottling 
Co. V- Jenkins, 82 S.W*2d 15, 190 Ark. 
9saJ 

(2) Action against restaurant own- 
er for injuries received wben plain- 
tifC was served sandwich containing 


two pieces of glass held not based 
on sale of goods and warranty that 
food was free from injurious sub- 
stance so as to defeat recovery on 
theory of negligence.—Rickner v. 
Ritz Restaurant Co. of Passaic, 181 
A. 398, 13 N.J.Misc. 818. 

(3) Action against manufacturer 
for selling falsely labeled: containers 
purchased from wholesaler held not 
based on warranty, but on statute.— 
Abounader v. Strohmeyer & Arpe Co., 
154 NE. 309, 243 N.Y. 458, afBrming 
215 N.Y.S. 702, 217 App.Div. 43. 

40. Ala.—^Whistle Bottling Co. v. 

Searson, 92 So. 657, 207 Ala. 387. 

26 C.J. p 788 note 30. 

Complaint lield snfOLcient 

(1) In general. 

U.S.—Saunders v. Goldstein, D.C.D. 

C., 30 F.Supp. 150. 

Ala.—Steele-Smith Dry Goods Co. v. 
Blythe. 94 So. 281, 208 Ala. 288— 
Alabaraa Coca-Cola Bottling Co. v. 
Ezzell, 114 So. 278, 22 Ala.App. 210. 
Ariz.—Eisenbeiss v. Payne, 25 P.2d 
162, 42 Ariz. 262. 

Conn.—Burkhardt v. Armour & Co., 
161 A. 385, 115 Conn. 249, 90 A-E. 
R. 1260. 

Ga.—Davis v. Williams, 198 S.E. 357, 
58 Ga.App. 274, 

Tex.—^Coea Cola Bottling Co. v. 
Heckman, Civ.App., 113 S.W.2d 201. 

(2) Complaint alleging status of 

respective parties, that plaintifit pur¬ 
chased of defendant edible prepara- 
tion for immediate consumption, 
which contained foreign substances 
deleteriaus to body and tissueS un- 
known and hidden from plaintiff, fol- 
lowed by statement of resultant in-' 
juries, expenses, losses.-^Rick- 

ner v. Ritz Restaurant Co. of Pas- 
saic, 181 A. 398, 13 N.J.M4sc. 818. 

(3> Complaint lalleging that res- 
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taurant served spoiled flsh, consumed 
by customer made sick, held to show 
causal connection between negli¬ 
gence and injury.—Ge©rge’s Restau¬ 
rant V. Dukes, 113 So. 53, 216 Ala. 
239. 

(4) A complaint alleging that as 
the direct and proximate resuit of 
the sale of impure food by defend¬ 
ant to plaintiff's husband, and her 
partaking of such food, she was 
made violently ill, to her great dam- 
age.—Kelley v. John R. Daily Co., 
181 P. 326, 56 Mont. 63. 

(5) Petition alleging that manu¬ 
facturer negligently permitted glass- 
particles to be in coffee and that re- 
tailer negligently sold coftee made 
question for jury whetker manufac¬ 
turer alone or manufacturer and re¬ 
talier were responsible for custom- 
er’s injury.—Maddox CofCee Co. v.. 
Collins, 167 S.E. 306, 46 Ga.App. 220. 
Nature of forelgu suhstance 

A statement of claim in an action 
against an ice cream manufacturer 
for personal injuries resulting from 
a foreign substance allegedly con¬ 
tained in ice cream need not specify 
the nature of the substance, where it 
is apparent from the statement that 
it was swallowed and could not be 
successfully removed so that it 
,would obviously be impossible to 
state its exact nature with certain- 
ty.—Murphy v. Yuengling Dairy 
Products, 34 Pa,Dist. & Co. 355, 6^ 
ScJauyLReg. 242. 

Spedal daanage from the use of 
the unwholesome food need not be 
alleged, as damage may be presumedL 
,-^Peokham v. Holman, H Pick., 
.Mass., ,434. 

Nature of injury* 

A statement of claim in an action 
for personal injurtes which alleges 
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is not necessary to aver in terms tlie existence of 
the relation casting the duty on the vendor,or 
that he knew of the injurious quality of the food ;^2 
but it is sufficient if it is made to appear that he 
ought to have known of it and was negligent in 
furnishing unwholesome food, by reason whereof 
plaintiff was injured.'^^ 

Some authorities have held that in proper cases 
a general averment of negligence is sufficient, it 
being unnecessary to aver specific acts of negli¬ 
gence,at least where the doctrine of res ipsa 
loquitur appliesj^^s and it has been held sufficient 
if the complaint avers by way of conclusion defend- 
ant’s breach of his duty.'^® It has also been held 
that while a general averment of negligence is suf¬ 
ficient against a general demurrer,^*^ where a spe- 
cial demurrer is filed, raising the objection that the 
allegations are too general, the particulars of the 


negligence must be set forth.'*^ However, even 
where a general averment of negligence is insuffi- 
cient, it has been held that the complaint need only 
set forth what constituted the negligence, as by 
alleging that defendant caused or permitted a for- 
eign substance to enter the food,^^ and need not 
specify the particular operation with respect to 
which defendant was negligent,^® 

Negligence per se. A petition alleging facts con- 
stituting a violation of a pure food law by defend¬ 
ant sufficiently alleges negligence per se,^i but if 
the petition fails to allege all the facts necessary to 
show a violation of the statute it is insufficient.^^ 
It is not necessary to plead the pure food law in 
violation of which the articles of food were sold, as 
it is the duty of the court to take judicial notice of 
aJl public statutes.^2 

Joining counts. In a jurisdiction where recovery 


as an item of damage that plaintifTs 
nervous System was severely 

shocked is in that respect insufii- 
cient; it should specify whether the 
alleged shock to the nervous system 
caused an injury of a functional or 
of an org-anic nature.—Murphy v. 
Tuengling Dairy Products, 34 Pa. 
Dist. & Co. 355, 6 SchuyLReg. 242. 
41- Wash.—Flessher v. Carstens 

Packinff Co., 160 P, 14, 93 Wash. 

48. 

42, Ga—Southern Grocery Stores v. 
Donehoo, 200 S.E. 335, 69 GaApp. 
212 . 

26 C.J. p 788 note 32. 

4B. Ga—Southern Grocery Stores v. 
Donehoo, 200 S.E. 335, 59 GaApp. 
212 . 

Mass.—Bishop v. Weber, 1 N.R 164, 
139 Mass. 411, 52 Am.R. 715. 

3Vack of opportimity as defense 
Whether restaurant had opportuni- 
ty to observe unfitness of food was 
a matter of defense.—Costello v. 
Morrison Cafeteria Co. of Louisiana, 
135 So. 245, 18 La-App. 40. 

44. Ala—Coca-Cola Bottling Co. v. 
Barksdale, 88 So. 36, 17 AlaApp. 
606. 

AU^ation. held sufficient 

In action by cafe patron against i 
Illinois packing company for dam-: 
age from eating allegedly impure 
ham, complaint, charging that patron 
partook of ham bearing label of 
company, that company warranted 
the product to be a superior food for 
human consumption, but that it was 
in fact impure and contained deiete- 
rious matter which caused patron to 
become ill and that company in pre- 
paring, prodiucing, packing, and of- 
ferlng the ham for sale was negli¬ 
gent, reckless, willful, and wanton, 
contained a sufficient general charge 
of negligence, of which general de- 


nial of answer made an issue sub- 
missible to the jury under proper in- 
structions.—Boylston v. Armour & 
Co., 12 S.E.2d 34, 196 S.C. 1. 

45. Da.—^Auzenne v. Gulf Public 
Service Co., App., 181 So. 54— 
Costello V. Morrison Cafeteria Co. 
of Louisiana, 135 So. 245, 18 La. 
App- 40. 

; Pa.—Murphy v. Yuengling Dairy 
Products, 34 Pa.Dist. & Co. 355, 2 
Schuyl.Reg. 242. 

S.D.—Whitethorn v. Nash-Finch Co., 
293 N.W. 859, 67 S.D. 465. 

Tex.—Coca-Cola Bottiing Co. of Fort 
Worth V. Smith, Civ.App., 97 S.W. 
2d 761. 

461 Ala.—Jefferson Dairy Co. v. Wil¬ 
liams, 112 So. 125, 215 Ala. 559. ; 

47. Ga.—^Howard v. Phillips, 161 S. 

E. 163, 44 Ga.App, 233—Armour & 
Co. V. Miller, 147 S.E. 184, 39 Ga. 
App. 228, afiirmed 149 S.K 698, 169 
Ga. 201—Beckham v. Jacohs! 

Pharmacy Co., 103 S.EL 857, 25 
Ga.App. 592. 

48 . Ga.—^Armour & Co. v. Miller, 147 
S.E. 184, 39 GaApp. 228;, affirmed | 
149 aE. 698, 169 Ga 201. 

49. Ga—^Armour & Co. v. Miller, 
supra 

Ohio.—Ward Baking Co. v. Trizzino, 
161 N.E. 557, 27 Ohio App. 475. 
AlI^ra>tions h^d sufficient 
A petition against bottiing compa¬ 
ny for injuries from drinking bottled 
beverage containing a mouse was 
sufficiently speoifie in stating each 
ground of negligence where petition 
alleged negligence in pntting bottle 
on market with dead mouse therein 
knowing that it wouid be offered for 
sale for human consumption, in fill- 
ing, capping, and putting bottle on 
market without having first removed 
mouse, in failing properly to sterilize 
bottle before reffiling, in failing to 
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! properly inspect bottle after it was 
filled and capped and in putting bot¬ 
tle on market for sale through a re- 
tailer without knowing beverage to 
be fit for human consumption.—Tex¬ 
as Coca-Cola Bottiing Co. v. Kubena, 
Tex-Civ.App., 109 S.W.2d 109S. 

50. Ga.—Armour & Co. v. Miller, 
147 S.E. 184, 39 Ga.App. 228, af¬ 
firmed 149 S.E. 698, 169 Ga. 201. 

51. Ga.—Donaldson v. Great Atlan¬ 
tic & Pacific Tea Co., 199 S.R 213, 
186 Ga 870, 128 A.L.R. 456, an- 
swers to certified questions con- 
formed to 200 S.E. 498, 59 GaApp. 
79. 

Defense of signed gaaraarfcy 

In action for injuries resulting 
from eating of unwholesome food 
purveyed by dealer, whether dealer 
had prescrihed guaranty signed by 
person from whom he purchased ex- 
cepting him from prosecution under 
the provisions of pure food law was 
a matter for defense and not one 
which plaintiff wouid be reouired to 
negative in her petitloa—Donaldson 
V. Great Atlantic & Pacific Tea Co„ 
supra- 

52. tr.S.—Blierstein v. Cudahy Pack¬ 
ing Co., D.C.Pa, 9 F.Supp. 99, af¬ 
firmed, C.C.A., 80 P.2d 518. 

"Adnlteration»' 

Grocery store owner was not lia- 
ble under pure food laws for inju¬ 
ries sustained by buyer and his wife 
allegedly resulting from eating 
canned corn, in ahsence of allega¬ 
tions that food was “adulterated."— 
Great Atlantic & Pacific Tea Co. v. 
Walker, Civ.App., 104 S.W.2d 627, re- 
versed on other grounds Walker v. 
Great Atlantic & Pacific Tea Co., 112 
S.W.2d 170, 131 Tex, 57. 

53 . Minn.—Meshbesher v. Channel- 
lene Oil & Mfg. Co., 119 l^.W. 4^8, 
107 Minn. 104, 131 Ain.S,R. 441, 
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may be had either on the theory of an implied war- 
ranty or on the theory of negligence, it has been 
held proper to include counts based on each theory 
in the complaint.^^ 

b. Issues, Proof, and Variance 

The evidence offered or relied on to support or de- 
feat a recovery must be confined to the issues raised by 
the pleadings. An immateriai variance may be disre- 
garded. 

As in other actions at law, the evidence offered 
or relied on to support or defeat a recovery in a 
food case must be confined to the issues raised by 
the pleadings.^^ Variance between an allegation 
that defendant negligently placed an injurious for- 
eign substance in a bottle of beverage and proof 
that it was placed in the bottle by someone else and 
was there when the bottle was filled is immateriai 
and may be disregarded.^^ Where, in an action 
for selling unwholesome meat, plaintiff pleaded a 
particular sale, recovery could not be based on oth¬ 
er sales on other days;^^ but under an allegation 
that plaintifY’s injury occurred on, ‘'to wit,” a cer- 
tain day, plaintiff is not strictly confined to proof 
that the injury occurred on that day.^S 

§ 69. - Evidence 

a. Presumptions and burden of proof 


b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

(1) In general 

(2) Presumptions and inferences of neg- 

ligence; res ipsa loquitur 

(1) In General 

The burden is on the plaintiff to prove all the facts 
necessary to constitute a cause of action; but if he es- 
tablishes a prima facie case the burden shifts to the de¬ 
fendant to rebut or overcome such case. 

In actions to recover for injuries caused by unfit 
or contaminated food, the general rules as to pre¬ 
sumptions and burden of proof apply.^^ Thus the 
burden of proof is on plaintiff to show the exist- 
ence of all the facts necessary to constitute a cause 
of action.®^ Plaintiff must show defendanfs con- 
nection with the food, that is, he must show that 
defendant manufactured, sold, or served the food, 
as the case may be;®i he must prove that he ate 
or drank of the food alleged to have been unfit,®^ 
that such food was unwholesome or deleterious or 
contained a foreign substance,and that the in¬ 
juries resulted therefrom,®^ or, as some authori- 
ties have held, that the injury or illness was prob- 


54 . Cal.—Mix V. Ingersoll Candy 
Co., 59 R2d 144, 6 Cal.2d 674. 

55 . Ga.—Fleetwood v. Swift & Co., 
108 S.E. 909, 27 Ga.App. 502. 

17^g‘lig‘exice “in and aliotit "bottling”’ 

In action by consumer for un¬ 
wholesome substance in bottled drink 
resulting from ne^ligence of bottling 
company in and about bottling- of 
drink, "neg-ligence in and about bot¬ 
tling-” as alleged in complaint in- 
cluded conduct in that respect which 
continued to time bottle was deliv- 
ered to another for sale or consump- 
tion as against contention that com¬ 
plaint did not include negligence aft- 
er the bottle left bottling machine.— 
Dr. Pepper Co. v. Brittain, 176 So. 
286, 234 Ala. 54S. 

Evidence of care 

Where restaurant, sued for sell¬ 
ing spoiled fish, pleaded general is- 
sue, evidence of restauranfs care 
was admissible.—George’s 'Restau¬ 
rant V. Dukes, 113 So. 53, 216 Ala. 
239. 

56 . Tenn.—Boyd v. Coca-Cola Bot¬ 
tling Works, 177 S.W. 80, 132 Tenn. 
23. 

57 . 'Conn.—Askam v. Platt, 83 A. 
529, 85 Conn. 448. 

58 . Ala.—Great Atlantic & Pacific 
Tea Co. v. Crabtree, 161 So. 608, 
230 Ala. 443. 


59. IST.J.—Schlosser v. Goldberg, 9 A. 
2d 699, 123 N.J.Law 470. 

26 C.J. p 788 note 41. 

60. Ala.—Buffalo Rock Bottling Co. 
V. Stephenson, 118 So. 498, 22 Ala. 
App. 605. 

Cal.—Reese v. Smith, 70 P.2d 933, 9 
Cal.2d 324, prior opinion, App., 61 
P.2d 786. 

La.—Russo V. 'Louisiana Coca-Cola 
Bottling Co., App., 161 So. 909. 
Md.—Armour v. Beasure, 9 A.2d 572, 
177 Md. 393. 

IST.J.—Schlosser v. Goldberg, 9 A.2d 
699, 123 N.J.Law 470—Lipari v. 

National Grocery Co., 198 A. 393, 
120 N.J.Baw 97. 

61. Ala.—George’s Restaurant v. 
Dukes, 113 So. 53, 216 Ala. 239. 

Miss.—Jackson Coca-Cola Bottling 
Co. V. Grubbs, 108 So. 732, 143 
Miss. 590. 

I 62 . Ala.—Buffalo Rock Bottling Co. 
V. Stephenson, 118 So, 498, 22 Ala. 
App. 605. 

La.—Jenkins v. Bogalusa Coca Cola 
Bottling Co., App., 1 So.2d 426. 
63. Ga.—H. J. Heinz Co. v. Portson, 
8 S.E.2d 443, 62 Ga.App. 130. 

111.—^Wiehardt v. Krey Packing Co., 
264 lU.App. 504. 

lowa.—Brown v. Nebiker, 296 N.W. 

366, 229 lowa 1223. 

La-—Jenkins v. Bogalusa Coca Cola 
Bottling Co., App., 1 So.2d 426— 
Palmer v. Rosedale Catering Co., 
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App., 195 So. 859—Lee v. Smith. 
App., 168 So. 727—Watts v. Ouach- 
ita Coca-Cola Bottling Co., App., 
166 So. 151. 

Md.—^.4.rmour & Co. v. Leasure, 9 A. 

2d 572, 177 Md. 393. 

N.J.—Piscatore v. V. La Rosa & 
Sons, 8 -4.2d 332, 123 N.J.Law 364, 
affirming 2 A2d 327, 121 N.J.Law 
288. 

N.C.—Reece v. Durham Coca-Cola 
Bottling Co., 150 S.E. 198, 197 N.C. 
661. 

64. Ala.—O. C. Hooper Caf6 Co. v- 
Henderson, 137 So. 419, 223 Ala. 
579—George’s Restaurant v. Dukes, 
113 So. 53, 216 Ala. 239. 

Ind.—Coca Cola Bottling Works of 
Evansville v. Williams, App., 37 
N.E.2d 702. 

La.^—Jenkins v. Bogalusa Coca Cola 
Bottling Co., App., 1 So.2d 426— 
Hollis V. Ouachita Coca-Cola Bot¬ 
tling Co., App., 196 So. 376—Palm¬ 
er V. Rosedale Catering Co., App., 
195 So. 859—Ogden v. Rosedale 
Inn, App., 189 So. 162—^Lee v. 
Smith, App., 168 So. 727—^Watts v. 
Ouachita Coca-Cola Bottling Co., 
App., 166 So. 151. 

Md.—Armour & Co. v. Leasure, 9 A. 

2d 572, 177 Md. 393. 

Okl.—Safeway Stores v. Puller, 118 
P.2d 649, 189 Okl. 556. 

Defendant need not show other 
canse of illness or injuries. 
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ably caused thereby, although every other possible 
cause is not excluded and he must show that de¬ 
fendant was guilty of negligence®^ or willful mis- 
conduct^^ in causing or permitting the food to be 
in the condition alleged. I£ plaintiff establishes a 
prima facie case, the burden shifts to defendant to 
xebut or overcome the case so made.®^ 

In appropriate cases, presumptions may be relied 
on to prove particular facts,^^ 

Negligence per se. Where the violation of a 
pure food law is relied on as proof of negligence 
per se, the burden is on plaintiff to prove such 
a violation.'^*^ 


§ 6& 

(2) Presumptions and Inferences o£ Negli¬ 
gence; Res Ipsa Loquitur 

The burden of proving defendartt^s negligence Is often 
satisfied, or at least lightened, by proof of circumstances 
raising a presumption or inference of negligence under 
the doctrine of res Ipsa loquitur, or apart from that doc- 
trine. The facts on which the application of the doctrine 
depends must be established by independent evidence, 
which, however, may also be circumstantial. A presump¬ 
tion of negligence so arising is rebuttable and shifts to 
the defendant the burden of rebutting it. 

The burden of proving defendant's negligence in 
food cases so as to make out a prima facie case is 
often held satisfied by proof of circumstances rais¬ 
ing a presumption or inference of negligence under 
the doctrine of res ipsa loquitur.Where this 


Ga.—H. J. Heinz Co, v. Portson, S S. 

E.2d 443, 62 Ga.App. 130. 
jST.J. —Piscatore v. V. La Rosa & 
Sons, S A.2d 332, 123 X.J.Law 364. 
affirmin^ 2 A.2d 327, 121 N.J.Law 
28S. 

ireiTliffMice per se consisting of vi¬ 
olation of pure food law must be 
shown to have been proximate cause 
of injury,—Great Atlantic & Pacific 
Tea Co. v. Walker, Civ.App., 104 S. 
W.2d 627, reversed on other grounds 
Walker v. Great Atlantic & Pacific 
Tea Co., 112 S.W.2d 170, 131 Tex. 57. 

65. Mass.—Mellace v. John P. 
Squire Co., 29 N.E.2d 26, 306 Mass. 
515—Johnson v. Kanavos, 6 N.E. 
2d 434, 29$ Mass. 373—Doyle v. 
Continental Baking Co., 160 N.E. 
325, 262 Mass. 516. 

Pa.—Madden v. Great Atlantic & Pa¬ 
cific Tea €o., 162 A- 6$7, 106 Pa, 
Super. 474. 

"They TplaintiffsJ were required 
to Show by evidence oniy a greater 
likelihood that it [the illness] came 
from an act of negligence for which 
defendant is responsible than from a 
cause for which it is not.”—Flynn v. 
Growers Outlet, 30 N.E.2d 250, 252, 
307 Mass. 373. 

ee. Ala.—Collins Baking Co. v. Sav- 
age, 150 So. 336, 227 Ala. 408. 

Cal.—Stell V. Townsend California 
Glace Fruics, 28 P.2d 1077, 138 Cal. 
App., Supp., 777. 

Ga.—J. Heinz Co. v. Fortson, 8 S. 
E.2d 443, 62 Ga.App. 130—Armour 
& Co. V. Miller, 147 S.E. 184, 39 Ga. 
App. 228, aflarmed 149 S.E. 698, 169 
Ga. 201. 

La.—Gunter v. Alexandria Coca Cola 
Bottling Co., App., 197 So. 159. 
Md.—Armour v. Leasure, 9 A.2d 572, 
177 Md. 393. 

Mass.—Bergantino v. General Bak¬ 
ing Co., 9 N.E.2d 521, 29-8 Mass. 
106. 

Minn.—^Swenson v. Purity Baking 
Co., 236 N.W. 310, 183 Minn, 289. 
Miss.—Johnston v. Swift & Co. of H- 
linoiSy 191 So. 423, 186 Miss. 803— 
Blouiiit V. Houston Coca-Cola Bot-* 


tling Co., Miss., 185 So. 241, 184 
Miss. 69. 

N.H.—Ballas v. F. W. Woolworth Co., 
10 A.2d 233. 90 N.H. 428. 

N.J.—Lipari v. National Grocery Co., 
198 A. 393, 120 N.J.Law 97. 

N.Y.—Bourchieux v. Willow Brook 
Dairy, 196 N.E. 617, 288 N.Y. 1, 98 
A.L.R. 1492, reversing 277 N.Y.S. 
292, 243 App.Div. 721—Steinberg v. 
Bloom, 5 N.Y,S.2d 774. 

Okl.—Safeway Stores v. Fuller, 118 
P,2d 649, 189 Okl. 556. 

Tenn.—^Wilkes v. Memphis Grocery 
Co., 134 S.W.2d 929, 23 TenmApp. 
550, rehearing denied Wilkes v. 
Jones, 139 S.W.2d 416, 24 Tenn, 
App. 36. 

67. Ga.—^Armour & Co. v. Miller, 
147 S.R 184, 39 Ga.App. 228, af- 
firmed 149 S.E. 698, 169 Ga. 201. 

68. Ala.—Collins Baking Co. v. Sav- 
age, 150 So. 336, 227 Ala. 408. 

La.—Dye v. American Eeverage Co., 
App., 194 So. 438. 

Md.—Armour & Co. v. Leasure, 9 A. 

2d 572, 177 Md. 393. 

Mich.—Hertzler v. Manshum, 200 N. 

W. 155, 228 Mich. 416. 

Tenn.—^Wilkes v. Memphis Grocery 
Co., 134 S.W.2d 929, 23 Tenn.App. 

I 550, rehearing denied Wilkes v. 
Jones, 139 S.W.2d 416, 24 Tenn. 
App. 36. 

Sistribntor of packaged goods 
must, on proof of injury and delete- 
rious condition of the product, show 
his own diligence to the extent that 
he had in good faith purchased the 
merchandise from a reputable deal- 
er or manufacturer as an article rea- 
sonably sound and safe for the use 
intended.—Pleetwood v- Swift & Co., 
108 S.K 909, 27 Ga.App. 502. 

N.H.—^Howson v. Foster Beef! 
Co., 177 A. 656, 87 N.H. 200. 
Sd^ter 

Where meat sold for immediate 
consumption was in fact unwhole- 
some and caused the purchaser’s 
sictness, scienter on the part of the 
dealer is pr^umed as a matter of 
law, especially where the vendor is 

IIIS 


not only the dealer, but also the 
manufacturer.—Plessher v. Carstens 
Packing Co., 160 P. 14, 93 Wash. 48. 

Contribntoiy negligence is not to 
be presumed but must be made to 
appear by the evidence offered ei- 
ther by plaintiff or defendant.—Kel- 
ley V. John R. Daily Co., 181 P. 326, 
56 Mont 63. 

7(X Mass.—Johnson v. Stoddard, 37 
N.E.2d 505, 310 Mass. 232. 

Tailnre to nnake known bad condition 
In consumers’ actions for injuries 
allegedly sustained from. eating un- 
wholesome chickens sold by defend¬ 
ant to retail dealer, consumers had 
burden of proving that defendant 
did not make known to retailer the 
condition of the chickens in violation 
of penal statute relating to sale of 
unwholesome food, as evidence of de- 
fendant's negligence per se.—Mellace 
V. John P. Squire Co., 29 N.E.2d 26, 
306 Mass. 515. 

71. U.S.—Bissonette v. National 
Biscuit Co., C.C.A.Vt., 100 F.2d 
1003. 

Ala.—Louis Pizitz Dry Goods Co. 
V. Waldrop, 186 So. 151, 237 Ala. 
208—Reichert Milling Co. v. 
George, 162 So. 393, 239 Ala. 3, 
conformed to 162 So. 383, 26 Ala. 
App. 417, certiorari denied 162 So. 
402, 230 Ala. 589. 

Conn.—Bagre v. Daggett Chocolate 
Co., 13 A.2d 757, 126 Conn. 659— 
Gross V- Loft, Inc., 185 A. 80, 121 
Conn. 394. 

D.C.—Pisher v. Washington Coca- 
Cola Bottling Works, 84 F.2d 261, 
66 App.D.G. 7, 105 AL.R. 1034. 
Ga-—^Watkins v. Dalton Coca-Cola 
Bottling Co., 19 S.E.2d 316, 66 Ga. 
App. 848—Albany Coca Cola Bot¬ 
tling Co. V. Shiver, 12 S.E.2d 114, 
63 Ga.App. 755—Coleman v. Dublin 
Coca-Cola Bottling Co., 170 S.E. 
549, 47 Ga.App. 369—^-\tlanta Coca- 
Cola Bottling Co. V. Sinyard, 164 S. 
E. 231, 45 Ga.App. 272—Atlanta 
Coca Cola Bottling Co. v. I>ean, 
160 S.E. 105, 43 Ga.App. 682— 

Copeland v. Curtis, 136 S.E. 324, 
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doctrine is applied two factors are generally pres- 
ent: (1) The immediate cause and the circumstanc- 
es of the misadventure are such as would not have 
happened in the ordinary course of events if the 
person charged had used due care; (2) The manu- 
facturer or dispenser is in a better position to know 
how the food was handled, the consumer not be- 
ing presuraed to have such knowledge as to enable 
him to prove the specific acts of negligenceJ^ So 


it is generally held that the presence of a foreign 
substance in food, particularly where such food is 
within a sealed package, Container, or bottie, raises 
a presumption of negligence on the part of someone 
connected with its preparation or handling.73 ^ 
number of cases, without apparently referring to 
the doctrine of res ipsa loquitur, have held that cir- 
cumstantial evidence of this nature may constitute 
prima facie proof of negligence,'^^ sufficient, if un- 


3S Ga.App. 255—McPherson v. Ca- 
puano &. Co., 121 S.E. 580, 81 Ga. 
App. 82. 

Ind.—Coca Oola Bottling "Works of 
Evansville v. Williams, App., »37 
N.B.2d 702. 

Ky.—JLiggrett & Myers Tobacco Co. v. 
Rankin, 54 S.W.2d 612, 246 Ky. 65 
—Nehi Bottling Co, v. Thomas, 33 
SW.2d 701, 236 Ky. 684. 

'La.—Gunter v. Alexandria Coca Cola 
Bottlin^ Co., App., 197 So. 159— 
"BVeeman v. Lrouisiana Coca-Cola 
Bottling- Co., App., 179 So. 621— 
Hili V. Liouisiana Coca-Cola Bot¬ 
tling: Co., App., 170 So. 45—Lee v. 
Smith, App., 168 So. 727. 

Md.—Goldman & Preiman Bottling 
Co. V. Sindell, 117 A. S66, 140 Md. 
488. 

Mich.—Hertzrler v. Manshum, 200 N. 
W. 155, 228 Mich. 416. 

Miss.—Coca Cola Bottling Works of 
Columbus V. Petty, 200 So. 128, ISO 
Miss. 631—Blount v. Houston Coca 
Cola Bottling Co., 185 So. 241, 184 
Miss. 69. 

K.Y.—Ritchie v. Sheffield Farms Co., 
222 N.T.S. 724, 129 Misc. 765. 

Pa.—Rozumailski v. Philadelphia 
■Coca-Cola Bottling Co., 145 A. 700, 
296 Pa. 114. 

W.Va.—Blevins v. Raleigh Coca-Cola 
Bottling Works, 3 S.E.2d 627, 121 
W.Va. 627—Parr v. Coca-Cola Bot¬ 
tling Works of Charleston, 3 S.E. 
2d 499, 121 W.Va. 314. 

72. Ala.—^Louis Pizitz Dry Goods 
Co. V. Waldrop, 186 So. 151, 237 
AJa. 308—Dr. Pepper Co. v. Brit- 
tain, 176 So. 286, 234 Ala. 648— 
Reichert Milling Co. v. George, 
162 So. 393, 230 Ala. 3, conformed 
to 162 So. 383, 26 Ala.App. 417, 
certiorari denied 162 So. 402, 230 
Ala. 589. 

Conn.—Bagre v. Daggett Chocolate 
Co., 13 A.2d 757, 126 Conn. 659. 

B.C.—Fisher v. Washington Coca 
Cola Bottling Works, 84 F.2d 261, 
66 App.D.C. 7, 105 A.rL.R. 1034. 

^■a.—Atlanta Coca Cola Bottling Co. 
V. I>ean, 160 S.E. 105, 43 Ga. 682— 
McPherson v. Capuano & Co., 121 
S.iE. 580, 31 Ga.App. 82. 

Ky.—Liggett & Myers Tobacco Co. 
V. Rankin, '54 S.W.2d -612, 246 Ky. 
55- 

La.—Auzenne v. Gulf Public Service 
COL, Appwv 181 So. 54. 

MdL^Annour & Co. v. Leasure, 9 A.. 
m 522, 177 . Md- 393^Goldman & 


Preiman Bottling Co. v. Sindell, 
117 A. 866, 140 Md. 488. 

Mass.—^Ash V. Childs Dining Hali 
Co., 120 K.E. 396, 231 Mass. 86, 3 
A.L.R. 1556. 

Mich.—Hertzler v. Manshum, 200 N. 

W. 155, 228 Mich. 416. 

N".J.—^Lipari v. National Grocery Co., 
198 A. 393, 120 N.J.Law 97. 

Pa—Rozumailski v. Philadelphia 
Coca-Cola Bottling Co., 145 A. 700, 
296 Pa. 114—Madden v. Great At¬ 
lantic & Pacific Tea Co., 162 A. 
687, 106 PaSuper. 474. 

Tex.—Coca-Cola Bottling Co. of Port 
Worth, Civ.App., 97 S.W.2d 761. 

73. Ala.—Dr. Pepper Co. v. Brittain, 
176 So. 286, 334 Ala. 548—Reich¬ 
ert Milling Co. v. George, 162 So. 
393, 230 Ala. 3, conformed to 162 
So. 383, 26 Ala.App. 417, certiorari 
denied 162 So. 402, 230 Ala. -589. 
I>-C.—Fisher v. Washington Coca- 
Cola Bottling Works, 84 F.2d 261, 
66 App.D.C. 7, 105 A.L.R, 1034. 

Ga.—Albany Coca Cola Bottling Co. 
V. Shiver, 12 S.E.2d 114, 63 Ga.App. 
755—Atlanta Coca-Cola Bottling 
Co. V. Sinyard, 164 S.E. 231, 45 Ga. 
App. 272. 

I Ind.—Coca Cola Bottling Works of 
! Evansville v. Williams, App., 37 N. 
E.2d 702. 

La—^Dye v. American Beverage Co., 
App., 194 So. 438—Preeman v. Lou- 
isiana Coca-Cola Bottling Co., 
App., 179 So. 621—^Hill v. Louisi- 
ana Coca-Cola Bottling Co., App., 
170 So, 45. 

Md.—Goldman & Preiman Bottling 
Co. V, Sindell, 117 A. 866, 140 Md. 
488. 

Pa—^Nock V. Coca-Cola Bottling 
Works of Pittsburgh, 156 A 537, 
102 PaSuper. 515. 

Tenn.—Coca-Cola Bottling Works v. 

Sullivan, 158 S,W.2d 721. 

Tex.—Rogers v. Coca Cola Bottling 
Co., Civ.App., 156 S.W.2d 325, er¬ 
ror refused. 

Va.—Middlesboro Coca-Cola Bottling 
Works V. Campbell, 20 S.E.2d 479, 
179 Va. 693—^Norfolk Coca-Cola 
Bottling Works v. Krausse, 173 S. 
E. 497, 162, Va 107. 

W.Va—Blevins v. Raleigh Coca-Cola 
Bottling Works, 3 S.E.2d 627, 121 
W.Va 427—fParr v, ■Coca-Cola Bot¬ 
tling Works, of Charleston, 3 S.E. 
3d 499, m W.Va 314^ i . 
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Circumstances warranting applica- 
tion 

(1) Animal matter in hottled bev¬ 
erage. 

Ariz.—Eisenbeiss v, Payme, 25 P.2d 
162, 42 Ariz. 262. 

Miss.—Coca Cola Bottling Works of 
Columbus v. Petty, 200 So. 128, 190 
Miss. 631—Blount v. Houston Coca 
Cola Bottling Co., 185 So. 241, 184 
Miss. 69. 

Tex.—Coca-Cola Bottling Co. of Fort 
Worth V. Smith, Civ.App., 97 S W 
2d 761. 

(2) Pin in chocolate bar.—Gross 
V. Loft, 185 A. 80, 121 Conn. 394. 

(S) Glass in bottied beverage. 

Ga.—^Atlanta Coca Cola Bottling Co. 
V. Dean, 160 S.E. 105, 43 GaApp 
682. 

Pa.—Rozumailski v. Philadelphia Co¬ 
ca-Cola Bottling Co., 145 A 700,. 
296 Pa. 114. 

Tex.—Dunn v. Texas Coca-Cola Bot¬ 
tling Co., Civ.App., 84 S.W.2d 545. 

(4) Nail in bread.—Preeman v. 
Shults Bread Co., 163 N.Y.S. 396, 100 
Misc. 528. 

(5) Safety pin in bottied beverage. 
—Watkins v. Dalton Coca-Cola Bot¬ 
tling Co., 19 S.E.2d 316, 66 Ga.App, 
848. 

(6) Worm in plug of chewing to- 
bacco.—Liggett & Myers Tobacco Co. 
V. Rankin, 54 S.W.2d 612, 246 Ky. 
65. 

The presence of poison in animal 
fodder does not warrant the applica- 
tion of the doctrine.—Blanchard v. 
Kronick, 169 N.E. 438, 269 Mass. 464. 
74. Ark,—Coca-Cola Bottling Co. v. 
McBride, 20 S.W.2d 862, 180 Ark. 
193. 

Cal.—Stell V. To^wnsend California 
Glace Pruits. 28 P.2d 1077, 138 Cal. 
App., Supp., 777. 

Prima facie case shown 

(1) By alkali in bottied beverage. 
—Coleman v. Dublin Coca-Cola Bot¬ 
tling Co., 170 S.E. 549, 47 Ga.App. 
369. 

(2) By glass in can of condensed 
milk.—Swift & Co. v. Blackwell, C.C. 
AVa., 84 P.2d 130. 

(3) By glass in can of pork and 
beans.—Campbell Soup Co. v. Davis, 
175 S.R 743, 163 Va. 89. 

(4) By glass in package of proc- 
esaed.oats.—^Linker v. Quaker Oats 
Co., D.aOkL, 11 P.BUPP. 7^4w 
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rebutted, to sustain a verdict for plaintiff,*^® or may 
warrant an inference of negligence,"^® or may con¬ 
stitute evidence of negligence.’^'^ 

Some authorities hold that the doctrine of res 
ipsa loquitur is inapplicable to establish actionable 
negligence on tbe part of a food manufacturer, as 
by the mere showing of a foreign deleterious sub- 
stance in a sealed Container, and that scme addi- 
tional evidence of negligence is required,'^^ but that 
such additional evidence need only be circumstantiai 
in order that an inference of negligence may 


arise;*^^ and a similar rule has been r€Cog'nized in 
cases holding the doctrine inapplicable under the 
facts of the particular case.^^ The distinction be- 
tween a mere inference of negligence arising from 
proved circumstances and the presumption arising 
from the doctrine of res ipsa loquitur has been said 
to be that in the latter case no further proof of 
negligence is required to shift the burden to defend¬ 
ant, whereas in the former case the inference does 
not necessariiy affect the burden of proof-®^ The 
fact that res ipsa loquitur may be available in a 


(5) By glass in sandwich spread. 
—Kraft-Phenix Cheese Corporation v. 
Spelce. 113 S.W.2d 476, 135 Ark. 407. 

Ftima facie case not slLown by 
presence of particles of glass in 
shortcake made by seller from ber- 
ries and cream purchased from oth- 
ers.—0’Brien v. Louis K. Liggett Co., 
152 N.E. 57, 255 Mass. 553, 47 A.L-R. 
146. 

75. Ark.—Coca-Cola Bottling Co. of 
Southeast Arkansas v. Mooney, 161 
S.W.2d 753. 

N.T.—Miller v. National Bread Co., 
286 N-Y.S. 908, 247 App.Div. 88— 
Cohen v. Dugan Bros., 230 N.Y.S. 
743, 132 Misc. 896, reversed on oth- 
er grounds 236 N.Y.S. 769, 227 App, 
Div. 714. 

Va.—Middlesboro Coca-Cola Bottling 
Works V. Campbell, 20 S.EL2d 479, 
179 Va. 693—Campbell Soup Co. v. 
Davis, 175 S.E. 743, 163 Va. 89. 

76. U.S.—Binker v. Quaker Oats Co., 
D.C.Okl., 11 F.Supp. 794. 

Cal.—Stell V. Townsend California 
Glace Fruibs, 28 P-2d 1077, 138 Cal. 
App., Supp., 777. 

Mass.—Flynn v. First National 
Stores, 6 N.E.2d 814, 296 Mass. 521 
—Doyle V. Continental Baking Co., 
160 N.E. 325, 262 Mass. 516. 

N.J.—Panza v. Bickford’s Inc., of 
New Jersey, 28 A-2d 188, 129 N.J. 
Law 50—Lewis v. V. La Rosa & 
Sons, 26 A.2d 879. 

N.Y.—^Weiner v. Mager & Throne, 3 
N.Y.S.2d 918, 167 Misc. 338—Cohen 
V. Dugan Bros., 230 N.Y.S. 743, 132 
Misc. 896, reversed on other 
grounds 236 N.Y.S. 769, 227 App. 
Div. 714. 

OkL—Safeway Stares v. Fuller, 118 
F.2d 649, 189 Okl. 556. 

R.I.—Chisholm v. S. S. Kresge Co., 
182 A. 4, 55 R.I. 422. 

S-D.—^Whitethom v. Nash-Finch Oa., 
293 N.W. 869, 67 S.D. 465. 
Sr^gligence inferred 

(1) From bolt in minee pie, as 
against manufacturer of mincemeat. 
—Sheehan v. Menkes, 152 A- S26, 8 
NJr.Misc. 867. 

(2) IfYom glass in coleslaw in res¬ 
taurant.—Corin v. S. S. Kresge Co., 
166 A. 291, 116 N.J.Law 378, afflrra- 
ing 159 A. 799. 10 N.J.Misc. 489. 


(3) From glass in ice cream. 
Crowley v. Lane Drug Stores, 189 S. 
E. 380, 54 Ga-App. 859. 

(4) From glass and metal in bread. 
—De Groat v. Ward Baking Co., 130 
A. 540, 102 N.J.Law 188. 

77. U.S.—Newcomb v. Armour & Co., 

D. C.Pa., 39 F.Supp. 716. 

Ala.—Kirkland v. Great Atlantic & 
Pacific Tea Co., 171 So. 735, 233 
Ala. 404—Lewis v. Linkett, 167 So. 
286, 232 Ala. 233—Coca-Cola Bot¬ 
tling Co. V. Crook, 132 So. 898, 
222 Ala, 369—Try-Me Beverage Co. 
V. Harris. 116 So. 147, 217 Ala. 
302—Buffalo Rock Bottling Co. v. 
Stephenson, 118 So. 498. 22 Ala.App. 
605. 

Ohio.—Clark Restaurant Co. v. Rau, 

179 N.E- 196, 41 Ohio App. 23. 

78. N.C.—Evans v. Charlotte Pepsi- 
Cola Bottling Co., 6 S.E.2d 510, 216 
N.C. 716—Tickle v. Hobgood, 4 S. 

E. 2d 444, 216 N.C. 221—Blackw^ell 

V. Coca-Cola Bottling Co., 182 S.E. 
469, 208 N.C. 761—^Hampton v. 

Thomasville Coca-Cola Bottling Co., 

180 S.E. 584, 208 N.C. 331—Enloe 
V. Charlotte Coca-Cola Bottling Coi. 
180 S.E. 582, 208 N.C. 305—Perry v. 
Kelford Coca-Cola IBottiing Co., 145 
S.E. 14, 196 N.C. 175. 

S.C.—Boylston v. Armour & Co„ 12 
S.ll2d 34, 196 S.a 1—Hollis v. 
Armour & Co., 2 S.E.2d 681, 190 
S.a 170. . 

Tenn.—Wilkes v. Memphis Grocery 
Co., 134 S.W.2d 929, 23 Tenn.Appi 
550, rehearing denied Wilkes v. 
Jones, 139 S.W.2d 416, 24 Tenn.App. 
36—Merriman v. Coca-Cola Bot¬ 
tling Co. of McMinnville^ Tenn., 68 
S.W.2d 149, 17 TenmApp. 433. 

79. N.C.—^Hampton v. Thomasville 
Cbca-Cola Bottling Co., 180 S.E. 
584, 208 N.C: 331—^Enloe v. Char¬ 
lotte Coca-Cola Bottling Co., 180 
S.E. 582, 208 N.C.’ 305—Perry v. 
Keifbrd Coca-Coia Bottling Co., 145 

: S.ELT4, 196 N.a 175- 

; S.C.—Boylstoh V. ' Armour & C©.» 12 
I S.B.2d 34, 196 S-G' 1^-^lolli® v. 
Armour & Co., 2 S.E.2d 681/ S. 
d 170—^Floyd V. Florence Nehi 
Bottling Co., 198 an. 188 S. 
a 98. 

Tenn.-^—^Merriman v. CocarCola Bot- 
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tling Co. of McMinnville, Tenn., 68 
S.W.2d 149, 17 Tenn.App. 433. 
Pacts sufficient to warrant inference 
In action by cafe patron against 
packing company for damage from 
eating impure ham, evidence that pa¬ 
tron became ill after eating the ham, 
that it was discolored and soft, that 
all who ate it were similarly affect- 
ed, and none who ate in cafe on 
same day but who did not eat the 
ham beeame ill, coupled with medical 
diagnosis of food poisoning, warrant- 
ed 5ury*s inference of negligence in 
selection, Processing, handling, and 
inspection of the meat.—Boylston v. 
Armour & Co., 12 S.E.2d 34. 196 S.C. 
1 . 

Similar occurrences 

(1) The usual and approved meth- 
od of establishing negligence is by 
oifering evidence tending to show 
that like products manufactured un¬ 
der similar conditions and sold by 
the defendant at about the same time 
contained foreign or deleterious sub- 
stances. 

U.S.—Coca-Cola Bottling Co. of Hen- 
derson v. Munn, C.C.A.N.C., 99 F. 
2d 190, North Carolina law—Tickle 
V. Hobgood, 4 S.E.2d 444, 216 N.C. 
221 . 

(2) And it has been held that, in 
the absence of such proof, no infer¬ 
ence of negligence could arise so as 
to make the manufacturer liable. 
U.S.—Coca-Cola Bottling Co. of Hen- 

derson v, Munn, supra. 

N.C.—Evans v- Charlotte Pepsi-Cola 
Bottling Co., 6 S.E.2d 510, 216 N. 
C. 716—McLeod v. Lexington Coea 
Cola Bottling Co., 194 S.E. 82, 
212 N.C. 671. 

sa Md.—^Armour & Co. v. Leasure, 
9 A.2d 572, 177 Md. 393. 

Tenn.—^Merriman v. Coea Cola Bot¬ 
tling Co. of McMinnville, Tenn., 68 
S.W.2d 149, 17 Tenn.App. 433. 

Va.—-Norfolk Coca-Cola Bottling 
Works V. Krausse, 173 S.E. 497, 162 
Va. 107. 

91* Ala.—Reichert Milling Co. V- 
George, 162 So. 393, 330 Ala. 3, 
conformed to 162 So^ 383, 26 Ala. 
App. 417, certiorari denied 162^ So. 
402, 230 Ala. 589. 
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given case to create a presumption of defendant’s 
negligence does not dispense with proper proof of 
other elements of the cause of action.^2 h has been 
said that once the case goes to the trier of facts 
the doctrine of res ipsa loquitur has no application, 
but the facts making the doctrine appHcable in the 
first instance so as to take the case to the jury are 
available as a basis of inferring negligence,^^ 

Mere proof that food uras eaten and rcsultcd in 
illness does not, under the doctrine of res ipsa loqui¬ 
tur or otherwise, raise a presumption or make out 
a prima facie case of negligence on the part of the 
person charged, in the absence of other proof or 
circumstances connecting such person with the un- 
'vvholesome or deleterious condition of the food.^^ 

Ccmditions essential to application of doctrine of 
res ipsa loquitur generally. Since the application 
of the doctrine of res ipsa loquitur raises a pre¬ 
sumption that the immediate cause of the in jury 
was put into operation by defendant’s negligence, at 
least two things must be shown by independent ev- 
idence before the doctrine can be applied. First, 
plaintiff must show the immediate cause of the in- 
jury, that is, he must show that the food was un- 
wholesome or defective or contained a foreign dele¬ 
terious substance, and that such condition caused 
the illness or injury;S5 but such evidence may be 


circumstantiaJSS and need only be sufficient to war- 
rant an inference of the fact.^"^ Second, it is nec- 
essary to connect defendant with the unwholesome 
or defective condition of the food or the foreign 
substance in it; in other words, plaintiff must show 
that the condition existed when the product w^as 
in defendanfs control, or at least must negative the 
possibility of its having been created after the prod¬ 
uct left his control.88 Where the action is one 
against the manufacturer or bottler of a food prod¬ 
uct for injuries caused by the presence in the pack- 
age or bottle of a foreign deleterious substance, 
there appears to be considerable disagreement as 
to how much proof of such connection must be ad- 
duced,89 but much of this apparent lack of harmony 
has been said to arise from differences of fact 
which affect the principle.^^ Thus, where the pack- 
age or bottle passes directly from the agent of tho 
bottler or manufacturer to the consumer, the “thing 
speaks for itself” and creates a presumption not 
only that someone was negligent but that it was 
such bottler or manufacturer who was so negli- 
gent.^i The same rule has been applied where the 
package or bottle comes from the manufacturer so 
sealed or otherwise so constructed that its contents 
reach the consumer without possibility of altera- 
tion by intermediate parties, ^2 although there is au- 


SSL La.—Lee v. Smith, App., 168 So. 
727—Watts V. Ouachita Coca-Cola 
JBottling Co., App., 166 So. 151. 

83, Conn.—Bagre v. Daggett Choco- 
late Co., 13 A.2d 757, 126 Conn. 659. 

84. Ala.—-C. C. Hooper Caf§ Co, v. 
Henderson, 137 So. 419, 223 Ala. 

579. 

Mass.—Mellace v. John P. Squire Co., 
'29 N.E.2d 26, 306 Mass. 515—Berg- 
antino v. General Baking Co., 9 N. 
E.2d 521, 298 Mass. 106. 

Miss.—Jo-hnston v. Swift & Co. of 
Illinois, 191 So. 423, 186 Miss. 803. 
N.C.—Broadway v. Grimes, 169 S.E. 
194, 204 N.C. 623. 

S.C.—Floyd V. Plorence Nehi Bottling: 

Co., 198 S.E. 161, 188 S.C. 98. 

S5. Ala.—Dr. Pepper Co. v. Brittain, 
176 So. 286, 234 Ala, 548. 

Ga.—H, J. Heinz Co. v. Portson, 8 
>S.E.2d 443, 62 Ga.App. 130—Mc- 
Pherson v. Capuano & Co., 121 S.E. 

580, 31 GaApp. 82. 

Md.—^Armour & Co. v. Leasure, 9 A. 

2d 572, 177 Md. 393. 

W.Va,—Blevins v. Raleigh Coca-Cola 
Bottling Works, 3 S.B.2d 627, 121 
W.Va. 427. 

86. Ala.—Dr. Pepper Co. v. Brittain, 
176 So. 286, 234 Ala. 548. 

Ga,—J. Heinz Co. v. Portson, 8 
SJE.2d 443, 62 Ga,App. 130. 

W.Va,—Blevins v. Raleigh Coca-Cola 
Bottling Works, 3 S.E.2d 627, 121 
W.Va, 427. 


87. Ala.—Louis Pizitz Dry Goods Co. 
V. Waldrop, 186 So. 151, 237 Ala. 
208. 

Ga.—MePherson v. Capuano & Co., 
121 S.E. 580, 31 Ga.App. 82. 

Md.—^Armour & Co. v. Leasure, 9 A. 
2d 572, 177 Md. 393. 

88. XJ.S.—Swift & Co. V. Blackwell, 
C.C.A.Va., 84 P.2d 130. 

Ariz.—Eisenbeiss v. Payne, 25 P.2d 
162, 42 Ariz. 262. 

Ark.—Coca Cola Bottling Co. of 
Southeast Arkansas v. Spurlin, 132 
S.W.24 828, 199 Ark. 126—Kroger 
Grocery & Baking Co. v. Melton, 
102 S.W.2d 859, 193 Ark. 494. 

Conn.—Gross v. Loft, Inc., 185 A. 
80, 121 Conn. 394. 

D-C.—Pisher v. Washington Coca- 
Cola Bottling Works, 84 P.2d 261, 
66 App.D.C. 7, 105 A.L.R. 1034. 

Ga,—Albany Coca Cola Bottling Co. 
V. Shiver, 12 S.E.2d 114, 63 Ga. 
App. 755—^Atlanta Coca-Cola Bot¬ 
tling Co. V. Dean, 160 S-E. 105, 43 
Ga,App. 682. 

Md.—^Armour & Co. v. Leasure, 9 A. 
2d 572, 177 Md. 393—Goldman & 
Preiman Bottling Co. v. Sindell, 
117 A. 866, 140 Md. 488. 

Miss.—Johnston v. Swift & Co. of 
Illinois, 191 So. 423^ 186 Miss. 803. 
Pa.—^Werner v. Armour & Co., 183 A. 
48, 320 Pa. 440. 

Tenn.—Coca-Cola Bottling Works v. 
Sullivau, 158 S.W,2d 721—Hoback 
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V. Coca Cola Bottling Works of 
Nashville, 98 S.W.2d 113, 20 Tenn. 
App. 280. 

Va.—Middlesboro Coca-Cola Bottling 
Works V. Campbell, 20 S.E.2d 479, 
179 Va. 693—Campbell Soup Co. v. 
Davis, 175 S.E. 743, 163 Va. 89. 
Ciear and convincing evidence of 
such fact must be adduced.—Jenkins 
V. Bogalusa Coca Cola Bottling Co., 
La.App., 1 So.2d 42-6. 

89. Tenn.—Coca-Cola Bottling 

Works V. Sullivan, 158 S.W.2d 721. 

90. Tenn.—Coca-Cola Bottling 

Works V. Sullivan, supra. 

91. Tenn.—Coca-Cola Bottling 

Works V. Sullivan, supra. 

Where bottle was placed in a vend- 

ing macliine by defendant and taken 
therefrom by plaintiff, the jury could 
find that a safety pin therein could 
not likely have gotten in after the 
bottle had been capped by defendant. 
—^Watkins v. Dalton Coca-Cola Bot¬ 
tling Co., 19 S.E.2d 316, 66 Ga.App. 
848. 

92. U.S.—Swift & Co. V. Blackwell. 
C.C.A.Va., 84 P.2d 130. 

N.Y.—Singer v. Zabelin, 24 N.T.S.2d 
962. 

Tenn.—Coca-Cola l^ttling Works v. 
Sullivan, 158 S.W.2d 721» 
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thority denying that this is the test;^^ and it is 
likewise applied where the foreign substance is so 
planted or imbedded in the article pnrchased by 
the consumer, that its physical location therein con- 
clusively demonstrates its presence there when the 
article came from the manufacturer but where 
the physical possession of the article has been in a 
third person, such as an intermediary vendor, and 
the conclusive continuity of control between defend¬ 
ant and the consumer is broken, as in the case of 
Soft drink or milk bottles inclosed by caps which it 
is possible to remove and replace by the use of care, 
ir has been held that a higher degree of proof, 
namely, a preponderance of evidence, is required to 
Show that there has been no reasonable opportunity 
for tampering with the Container or its contents in 
the time between the physical control by the bottler 
or manufacturer and by the consumer, and that its 
condition was unchanged.^^ If the evidence tends 
to show that the unwholesome condition of the food 
or the foreign substance therein may with equal or 
greater likelihood be the resuit of external causes 
operating thereon after the package or bottie left 
the manufacturer’s control, the doctrine is inap- 
plicable.^® 

The circumstances shown must be such as reason- 


§ 69 

ably to exclude any conclusion other than that de- 
fendant’s negligence caused the injury.®^ So the 
doctrine will not apply where defendant’s proved 
conduct could not constitute negligence unless it 
occurred under circumstances not shown to have 
existed.^s Where there is evidence of specific acts 
of negligence, the doctrine is inapplicable.^^ 
Pleadings as affccfing appUcability of doctrine, 
The effect of plaintiff’s pleading specific acts of 
negligence on his right to rely on or invoke the 
doctrine of res ipsa loquitur in food cases depends 
on the view taken in the particular state as to the 
efiFect of such pleading in negligence cases gener- 
ally, there being, as appears in the C.J.S. title Neg¬ 
ligence § 220, also 45 CJ. p 1225 note 80-p 1228 
note 94, considerable conflict among the authorities 
on that question. So there is authority for the view 
that the doctrine cannot be invoked by a plaintiff 
who alleges specific acts of negligence,^ at least 
where he does not also allege negligence general- 
ly.- If the complaint alleges negligence generally, 
it is not necessary that it allege plaintifif’s ignorance 
of the specific acts of negligence, his inability to 
ascertain them, and defendant^s exclusive control.^ 
Rcbuttal. The rebuttable^ presumption of neg¬ 
ligence arising from the application of the doctrine 


93. Mich.—Hertzler v. Manshum, 200 
N.W. 155, 157, 228 Mich. 416. 
“Plaintiff's rights do not rest upon 

the character of the Container em- 
ployed, whether capable of being mis- 
used or tampered with or not, but 
upon the fact that the poison was 
in the flour. When and how the 
poison got there involve questions 
of fact, not to be ruled by the char¬ 
acter of the Container, but by evi¬ 
dence of actual care exercised. or 
want thereof.”—Hertzler v, Man¬ 
shum, supra. 

94. Ky.—Liggett & Myers Tobacco 
Co. V. Rankin, 54 S.W.2d 612, 246 
Ky. 65. 

Tenn.—Coca-Cola Bottling Works v. 
Sullivan, 158 S.W.2d 721. 

95. Tenn.—Coca-Cola Bottling 

Works V. Sullivan, supra. 

Va.—Norfolk Coca-Cola Bottling 

Works V. Krausse, 173 S.E. 497, 162 
Va. 107. 

However, there is authority hold- 
ing that the presence of a foreign 
substance in a soft drink bottie at 
the time plaintiff drank from it 
raises a presumption of its having 
been there when it left defendant's 
possession.—Coca Cola Bottling Co. 
of Southeast Arkansas v. Spurlin, 132 
S.W.2d 828, 199 Ark. 126. 

Proof to legal and reasonable oer- 
tainty that foreign substance did not 
get into Container after it left de- 
fendanPs possession is required^— 


Jenkins v. Bogalusa Coca Cola Bot¬ 
tling Co., Lia.App., 1 So.2d 426. 

Evidence held sufficient 

(1) In general. 

Ariz.—Eisenbeiss v. Payne, 25 P.2d 
162, 42 Ariz. 262. 

D.C.—Pisher v. Washington Coca- 
Cola Bottling Works, 84 P.2d 261, 
66 App.D.C. 7, 105 A.L.R. 1034. 
Ga.—Atlanta Coca-Cola Bottling Co. 
v. Dean, 160 S.E. 105, 43 Ga.App. 
682. 

Ind.—Coca Cola Bottling Works of 
Evansville v. Williams, App., 37 N. 
E.2d 702. 

Pa.—Rozumailski v. Philadelphia Co¬ 
ca-Cola Bottling Co., 145 A. 700, 
296 Pa. 114. 

(2) Where it showed that bottie 
was not opened from time it left 
company's piant to time that it was 
opened by dealer and delivered to 
customer.—^Albany Coca Cola Bot¬ 
tling Co. V. Shiver, 12 S.K2d 114, 63 
Ga.App. 755. 

96. U.S.—Quinn v. Swift & Co., D.C. 

Pa., 20 F.Supp. 234. 

Ga.—^Ployd v. Swift & Co., 200 S.K 
531, 59 Ga.App. 154. 

La.—Gunter v. Alexandria Coca Cola 
Bottling Co., App., 197 So. 159. 
Md-—^Armour & Co. v. Leasure, 9 A. 

2d 572, 177 Md. 393. 

Pa.—Madden v. Great Atlantic & Pa¬ 
cific Tea Co., 162 A. $87, 106 Pa. 
Super. 474. 

Tenn.—Hohack v. Coca Cola Bottling 
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Works of Nashville. 98 S.W.2d 113. 
20 Tenn.App. 280. 

97. N-J.—Lipari v. National Grocery 
Co., 198 A. 393, 120 N.J.Law 97. 

Tack in pie 

In action against restaurant com- 
pany for injuries from tack in blue- 
berry pie, doctrine of res ipsa loqui¬ 
tur did not apply.—Ash v. Childs 
Dining Hali Co., 120 N.E. 396, 231 
Mass. 86, 3 A.L.R. 1556. 

98. Ga—Moree v. Shiver, 12 S.El2d 
118, 63 Ga-App. 761. 

Eealer selling caxmed food 

Res ipsa loquitur was inapplica- 
ble to create a presumption of neg¬ 
ligence against retail grocer who sold 
allegedly spoiled canned fish in a 
sealed Container without having par- 
ticipated in its preparation or pack- 
ing.—Lipari v. National Grocery Co., 
198 A. 393, 120 N.J.Law 97. 

99. Ariz.—Eisenbeiss v. Payne, 25 P.. 
2d 162, 42 Ariz. 262. 

Va—^Norfolk Coca-Cola Bottling 
Works V. Krausse, 173 S.E. 497, 
162 Va. 107. 

L D.C.—King v. Davis, 296 P. 986,. 
54 App.D.C. 239. 

2 . Cal.—Smith v. McClary, 82 P.2d 
712, 28 Cal.App.2d 468. 

3 . Ariz. — ^Eisenbeiss v. Payne, 25 
P.2d 162, 42 Ariz. 262, 

4. Tex. — Rogers v. Coca Cola Bot- 
Uing Co., Civ.App., 156 S.W.2d 325, 
error refused. 
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o£ res ipsa loquitur casts on defendant the burden 
of explaining, rebutting, or otherwise overcoming 
such presumption,® as by showing that he used due 
care,® or that it is reasonably certain that the mis- 
adventure was not caused by any negligence on his 
part,'^ or that the foreign substance found in the 
food did not enter it while it was under his con- 
trol.^ As appears infra § 70 b, the sufficiency of 
defendanfs rebuttal evidence is generally a ques- 
tion for the jury. 

b. Admissibility 

The general rules governing admissibility of evidence 
are applicable to food cases. 

The general rules governing admissibility of evi- 


I dence in civil actions are applicable in actions to re- 
cover for injuries caused by unfit or unwholesome 
food Products.^ Subject to those rules, it may be 
said generally that it is proper to admit any evi¬ 
dence tending to establish or to disprove the alie- 
gations of the declaration or complaint,!® or of the 
answer,ii as, for example, evidence relating to the 
proximate cause of the injury or illness,^^ defend- 
ant’s freedom from negligence,and plaintiffs in- 
juries.^'^ In an action against a manufacturer, sim- 
ilar instances of injury may be shown as evidence 
of a probable like occurrence at the time of plain¬ 
tiffs injury, when accompanied by proof of sub- 
stantially similar circumstances and reasonable 
proximity in time.^® On the other hand, evidence 


5. Ala.—Dr. Pepper Co. v. Brittain, 
176 So. 286, 234 Ala. 548. 

Ark.—Coca-Cola Bottling Co. of 

Southeast Arkansas v, Mooney, 161 
S.W.2d 753—Coca-Cola Bottling Co. 
V. McBride, 20 S.W.2d 862, ISO Ark. 
193. 

La.—Jenkins v. Bogalusa Coca Cola 
Bottling- Co., App., 1 So.2d 426— 
Auzenne v. GUlf Public Service Co., 
App„ 181 So. 54—Freeman v. Lou- 
isiana Coca-Cola Bottling Co., App., 
179 So. 621—Hili v. Louisiana Co¬ 
ca-Cola Bottling Co., App., 170 So. 
45. 

N.Y.—Miller v. National Bread Co., 
286 N.T.S. 908, 247 App.Div. 88. 
Ya—Middlesboro Coca-Cola Bottling 
Works V. Campbell, 20 S.E.2d 479, 
179 Va 693. 

6- Ark.—Coca-Cola Bottling Co. v. 
McBride, 20 S.W.2d 862, 180 Ark. 
198. 

Ga—J. Heinz Co. v. Fortson, 8 S. 

E.2d 443, 62 GaApp. 130. 

Ky.-—Nehi Bottling Co. v. Thomas, 
33 S.W.2d 701, 236 Ky. 684. 

Tex.'—Rogers v. Coca Cola Bottling 
Co.. 156 S.W.2d 325, error refused. 
Va.—Middlesboro Coca-Cola Bottling 
Works V. Campbell, 20 S.E.2d 479, 
179 Va. 693. 

Defendant is not xegnired to ac- 
count satisfactorily for the occur¬ 
rence; he must merely Show that 
he used due care.—Madden v. Great 
Atlantic & Pacific Tea Co., 162 A. 
687, 106 PaSuper. 474. 

What mannfactnrer mnst prove 
If evidence that substance -was in 
bottled beverage when consumer 
opened its original seal for consump- 
tion was sufficient to ca.st on manu¬ 
facturer a presumption of negligence, 
its duty was to rebut that presump¬ 
tion ’ by showing proper eguipment, 
appli^ces, and due care on Its part 
bqth m tite process of cleaning^ fill- 
ing, and capping the bottles and in 
handling them up to the time of de- 
livery to its purchaser.—^Dr^ I^ep^er 
Co. V. Brittain, 176 So. 286, 234 Ala. 
548. 


7. La.—^Auzenne v. Gulf Public 
Service Co., App., ISl So. 54. 

3. La—Jenkins v. Bogalusa Coca 
Cola Bottling Co., App., 1 So.2d 426 
—Freeman v. Louisiana Coca-Cola 
Bottling Co., App.. 179 So. 621— 
Hili V. Louisiana Coca-Cola Bot¬ 
tling Co., App., 170 So. 45. 

Proof of methods and precantions 
The presumption is not necessarily 
rebutted by proof that defendant 
maintained a modern, sanitary piant, 
with efficient machinery, and required 
inspections and other precautions, for 
the reason, as some cases point out, 
that there remains the possibility 
that some employee was negligent 
in operating the machinery or in 
permitting the foreign substance to 
get into the food or in failing to dis- 
cover its presence. 

U.S.—Quinn v, Swift & Co., D.C.Pa., 
20 F.Supp. 234. 

Ark.—Coca-Cola Bottling Co. v. Da- 
vidson, 102 S.W.2d 833, 193 Ark. 
825—Coca-Cola Bottling Co. v. Mc¬ 
Bride, 20 S.W.2d 862, 180 Ark. 193. 
Conn.—Bagre v. Daggett Chocolate 
Co., 13 A.2d 757, 126 Conn. 659. 
Ga.—Curtiss Candy Co. v. Johnson, 
3 S.B.2d 776, 60 Ga.App. 268—Cole- 
man v. Dublin Coca-Cola Bottling 
Co., 170 S.E. 549, 47 Ga.App. 369— 
Atlanta Coca-Cola Bottling Co. v. 
Sinyard, 164 S.E. 231, 45 Ga.App. 
272. 

La.—Dye v. American Beverage Co., 
App., 194 So. 438. 

Pa.—Nock V. Coca-Cola Bottling 
Works of Pittsburgh, l56 A,. 537, 
102 Pa.Super. 615. 

9. lowa.—‘Anderson v. Tyler, 274 N. 
W. 48, 223 lowa lOp. 

N.Y,—rO^Sullivan v. Cushman's Sons, 
20 N.Y.S.2d 318, 259 App.Div. 926. 
26 C.J. p 788 note 42. 

10. XJ.S.—Coca-Cola Bottling Co. of 
Henderson v. Munn, C.C.A.N.C., 
99 F.2d 190—^Upton v. Harrison, 
C,C.A.N.C-; 68 P.2d 232, certiorari 
denied 54 ^.Ct. 718, 292 U.S. 633, 78 
L.Ed. 1486. 

Ala.—Coca-Cola Bottling Co. v. 
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Barksdale, 88 So. 36. 17 Ala.App 
606. 

Mo.—Pantroy v. Schirmer, App., 296 
S.W. 235. 

G-ovemment inspection 

In action by baker against meat 
clealer for damages caused by sale to 
baker of contaminated pork, presi- 
dent and general manager of dealer 
were held entitled to show quality 
of meat purchased and to that end 
to state that it was government-in- 
spected pork.—Howson v. Foster Beef 
Co., 177 A. 656, 87 N.H. 200. 

11. S.C.—Tate v. Mauldin, 154 S.R 
431, 157 S.C. 392. 

12. Ala.—Louis Pizitz Dry Goods Co. 
V. Waldrop, 186 So. 151, 237 Ala. 
208. 

Medical history of decedent is rel¬ 
evant in considering medical testi- 
mony on question as to whether or 
not he died of food poisoning or oth¬ 
er causes.—Doherty v. S. S, Kresge 
Co., 278 N.W. 437, 227 Wis. 661. 

13. Ohio.—^Witham v. Kroger Gro- 
cery & Baking Co., 1 N.E.2d 949, 51 
Ohio App. 499. 

14. Evidence held admissihle 

Evidence that plaintiif, before in¬ 
jury from swallowing glass, had com- 
plained of stomach pains, was admis- 
sible as indicating pains later com- 
plained of were not due to injury.— 
Upton V. Harrison, C,C.A.N.C., 68 P. 
2d 232, certiorari denied 54 S.Ct 718. 
292 XJ.S. 633, 78 L.Ed. 1486. 

15. N.C.—Hampton v. Thomasville 
Coca-Cola Bottling Co., 180 S.E. 
584, 208 N.C. 331—Bnloe v. Char- 
lotte Coca-Cola Bottling Co., 180 
S.E. 582, 208 N.C. 305. 

26 C.J. p 788 note 42 [bj. 

Other instances of foreign snl^ 
stances in hottles of the same bever¬ 
age manufactured of bottled by same 
defendant at or about the same time 
may be shown. 

U.S.—Coca-Cola Bottling Co. of Hen¬ 
derson V. Munn, C.C.A.N.C., 99 F. 
2d 190. 
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which falis within the general exclusionary rules of 
evidence applied in other actions for negligence is 
inadmissible,^^ as, for example, incompetent or ir- 
relevant evidence relating to similar occurrences.^'^ 
Proof that there had been no other complaints that 
the product was impure or contaminated has been 
held inadmissible,^^ but there is authority to the 
contrary.^® 

Proof that the manufacturer of food violated a 
pure food law is available in a suit by a retail deal- 
er^^ as well as by a consumer.^i A showing that 
defendanPs conduct was a violation of a pure food 
law and so constituted negligence per se does not 
preclude plaintiff from introducing other evidence 
of negligence.2^ 


c. Weight aad Sxifficiency 

In the absence of inferences or presumptions, every 
essential fact must be proved by a preponderance of the 
evidence, and the weight and sufficiency of the evidence 
to prove particular facts or to support a verdict are 
determined in accordance with general principies of 
evidence. 

General rules of evidence governing the weight 
and sufficiency of evidence in civil actions are ap- 
plicable in food cases.-^ In addition to presump¬ 
tions or inferences of negligence arising from the 
application of the doctrine of res ipsa loquitur or 
otherwise, other facts required to be proved may 
be sufficiently established by circumstantial evidence 
warranting an inference of such facts.^^ Howev- 
er, in the absence of any presumption or infer- 


Mo.—Hutchison v. Moerschel Prod¬ 
ucts Co.. 133 S.W.2d 701, 234 Mo. 
App. 518. 

N.a—Tickle v. Hobgood. 4 S.E.2d 
444, 216 N.C. 221—-Blackwell v. 

Coca-Cola Bottling Co. of Asheville, 
191 S.E. 887, 211 N.C. 729—Collins 
V. Lumberton Coca-Cola Bottling 
Co., 184 S.E. 834, 209 N.C. 821— 
Hampton v. Thomasville Coca-Cola 
Bottling Co., 180 S.E. 584, 208 
N.C. 331—Enloe v. Charlotte Coca- 
Cola Bottling Co., 180 S.E. 582, 208 
N.C. 305—Broadway v. Grimes, 169 
S.E. 194, 204 N.C. 623—Perry v. 
Kelford Coca-Cola Bottling Co., 146 
S.R 805, 196 N.C. 690—Perry v, 
Kelford Coca-Cola Bottling- Co., 145 
S.E. 14, 196 N.C. 175. 

S.C.—Gantt v. Columbia Coca-Cola 
Bottling Co., 7 S.E.2d 641, 193 S.C. 
51, 127 A.L.R. 1185. 

Otber food served by restaurant 
In action against restaurateur for 
damag^es for illness caused by food 
containing dead insect, testimony of 
plaintiff’s companion that similar ar- 
ticles of food served to him at same 
time made him sick was held rele¬ 
vant and material.—Pranklin v. Ar- 
gyro, 100 So. 811, 211 Ala. 506. 

Injuries iu former iustaaces 

The court, in action for injuries 
sustained from drinking bottled bev- 
erage containing deleterious sub- 
stances, may permit evidence of in- 
jurious character of foreign sub- 
stances found in bottles by other 
persons, but care should be taken 
by restricting scope of evidence or 
by e±press warnings to jury to pre- 
vent prejudice to bottling company 
from emphasis on injuries which 
jury should not consider in arriving 
at amount of verdict.—Coca-Cola 
Bottling Co. of Henderson v. Mimn, 
C.C.A.N.C., 99 F.2d 190. 

16- U-S.—Co<a-Cola Bottling Co. of 
Henderson v. Munn, supra. 

Ala.—Try-Me Beverage Co. v. Harris, 
116 So. 147, 217 Ala. M2. 

Oa.—Hathcox v. Atlanta Coca-Cola I 
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Bottling Co., 178 S.E. 404, 50 Ga. 
App. 410. 

Ky.—Coca Cola Bottling Co. of Shel- 
byville v. Creech, 53 S.W.2d 745, 
245 Ky. 414. 

Va.—Campbell Soup Co. v. Eavis, 175 
S.E. 743. 163 Va. 89. 

Bviden.ce beld inadmissible 

(1) In action for personal in jury 
caused by alleged poisonous contents 
of bottled drink, excluding sanitary 
inspection certi ficates showing gen¬ 
eral state of cleanliness of defend- 
ant’s piant at other times was held 
not error.—^Lewis v. Linkett, 167 So. 
286, 232 Ala. 233. 

(2> Testimony offered by caf4, be- 
ing sued for serving unfit food, re- 
garding fot>d served by caf4 on pre- 
vious occasions, was held properly 
excluded.—C. C. Hooper Cafe Co. v. 
Henderson, 137 So. 419, 223 Ala. 579. 

(3) In action to recover damages 
for illness caused by eating sausage 
manufactured and sold in sealed can 
by defendant, testimony as to decom- 
posed and unwholesome condition of 
remaining contents of can ten days 
after it was first opened was not 
competent on question of condition 
thereof when can was opened.—John- 
ston V. Swift & Co. of Illinois, 191 
So. 423, 186 Miss. 803. 

(4) Evidence that inspectors em- 
ployed by manufacturer, sued for in¬ 
juries from defective goods, were 
colored persons, was held inadmissi¬ 
ble to Show inefficiency.—Atlanta 
Coca-Cola Bottling Co. v. Shipp, 154 
S.E. 243, 170 Ga. 817, 71 A.L.R. 1295, 
answer conformed to 154 S.E. 385, 41 
Ga.App. 705. 

17. U.S.—^Upton V. Harrison, C.C.A. 
N.C., 68 P.2d 232, certiorari denied 
54 S.Ct. 718, 292 U.S. 633, 78 LJBd. 
1486. 

N.J.—^Parsonnet v. KeiFs Newark Ba- 
kery, 196 A. 661, 119 N.J.Eaw 301. 
Tenn.—Coca Cola Bottling Works v. 

Eewis, 9 Tenn.AppL 485. 

Svldeuce inadmissible because: 

(1) Time when other bottles were 
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sold by defendant was not shown.— 
Collins V. Lumberton Coca-Cola Eot- 
tling Co.. 184 S.E. 834, 209 N.C. 821. 

(2> Occurrences were too remote 
in time.—Enloe v. Charlotte Coca- 
Cola Bottling Co., ISO S.E. 5S2, 208 
N.C. 305- 

(3> Circumstances and conditions 
were not sufficiently similar.—Enloe 

V. Charlotte Coca-Cola Bottling Co., 
supra. 

(4) In offering to show that flour 
manufactured and sold by another 
retailer had caused illness, there was 
no evidence of the care employed by 
such other retailer in handling the 
flour.—Hertzler v. Manshum, 211 N. 

W. 754, 237 Mich. 289. 

18. N.H.—Howson v. Poster Beef 
Co., 177 A. 656, 87 N.H. 200. 

W.Va.—Parr v. Coca-Cola Bottling 
Works of Charleston, 3 S.E.2d 499, 
121 W.Va. 314. 

19. S.C.—Gantt v. Columbia Coca- 
Cola Bottling Co., 7 S.B.2d 641, 

193 S.C. 51, 127 A.L.R. 1185. 

20; Washu—iMazetti v, Armour, 135 
P. 633, 75 Wash. 622, 48 L.R.A.,N.S., 
213, Ann.Cas,1915G 140. 

Liability of manufacturer or Whole¬ 
sale dealer to retail dealer see su¬ 
pra § 60. 

21. Wash.—Mazetti v. Armour, su¬ 
pra. 

22. S.C.—Hobbs V. Carolina Coca- 
Cola Bottling Co., 10 S.E.2d 25, 

194 S.C, 543—Gantt v. Columbia 
Coca-Cola Bottling Co., 7 S.E.2d 
641, 193 S.C. 51. 127 A.L.R. 1185. 

23. Mass.—Ash V. Childs Dining 
Hali Co., 120 N.E. 396, 331 Mass. 
86, 4 A.LJEL 1556. 

26 G.J. p 788 note 43. 

24. Mass.—Plynn v. Growers Out- 
let, 30 N.E.2d 250, 307 Mass. 373 
—Doyle V. Continental Baldlng Oo., 
160 N.E. 325, 262 Mass. 516. 

N.IL—Ballas v. P. W, Wo<^lworth 
Co., 10 A.2d 233, 90 N.H. 428^ 

N.Y.—Weiner v. Mager & Throne, 3 
N.T.S.2d 918, 167 Misc. 33«, 
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ence, every essential fact must be proved by a pre- 
ponderance of the evidence,^^ or, as some authori- 
ties have required, to a reasonable certainty,26 or 
sufficiently to satisfy a reasonable, well-balanced 
mind.27 

General principies of evidence are determinative 
of the probative weight or significance of particular 
evidence in food cases.-® Accordingly, it has been 
held that evidence that a consumer swallowed glass 
is itself evidence of injury,^^ and that evidence of 


a violation of a pure food law is evidence,or 
at least some evidence,®^ of negligence per se. The 
sale of an adulterated article of food by a Whole¬ 
sale dealer is prima facie evidence of negligence, ah 
though the package was properly labeled-®^ 

The sufiEciency of the evidence of defendanfs 
negligence is determined by the facts involved and 
iihe general rtiles of evidence.®® So, too, the facts 
of the particular case and the general rules of evi¬ 
dence determine the sufhciency or insufficiency of 


Ohio.—^Witham v. Krog-er Grocery & 
Baking Co., 1 949, 51 Ohio 

App. 499. 

Okl.—Safeway Stores v. Fuller, 118 
P.2d 649, 189 Okl. 556. 

25. Cal.—Reese v. Smith, 70 P.2d 
933, 9 Cal.2d 324, superseding, App., 
61 P.2d 786. 

111-—^Wiehardt v. Krey Packing' Co., 
264 IlLApp. 504. 

La.—Gunter v. Alexandria Coca Cola 
Bottling Co., App., 197 So. 159— 
Hili V. Louisiana Coca-Cola Bot- 
tling Co., App., 170 So. 45—Bee v. 
Smith, App., 168 So, 727—Russo v. 
Louisiana Coca-Cola Bottling Co., 
App., 161 So. 909. 

i^.T.—Bourcheix v. Willow Brook 
Dairy, 196 N.E. 617, 268 N.T. 1, 98 
A.L.R. 1492, reversing- 277 N.Y.S. 
292, 243 App.Div. 721. 

Tex.—Joynes v. Jones Pine Bread 
Co., Civ.App., 147 S.W.2d 1112. 
Evidence carefully scmtinized 
In an action against a manufac- 
turer, packer, or bottler, plaintiff’s 
evidence should be most carefully 
scrutinized, especially where defend¬ 
ant shows extreme care in the course 
of manufacturing and packing or 
bottling. 

La.—Hollis V. Ouachita Coca-Cola 
Bottling Co., App., 196 So. 376— 
Comforto v. Cloverland Dairy 
Products Co., App., 194 So. 43— 
Preeman v. Louisiana Coca-Cola 
Bottling Co., App., 179 So. 621— 
Russo V. Louisiana Coca-Cola Bot¬ 
tling Co., App., 161 So, 909. 

Miss.—Swift & Co. V. Hawkins, 164 
So. 231, 174 Miss. 253. 

Froof beyond ali donbu is not re- 
auired.—Ogden v. Rosedale Inn, La. 
App., 189 So. 162. 

26. La.—^Palmer v. Rosedale Cater- 
ing Co., App., 195 So. 859. 

27. TJ.S.—^Newcomb v. Armour & 
Co., D.C.Pa., 39 P.Supp. ,716. 

Pa—Madden v. Great Atlantic, & Pa- 
_ cific Tea Co., 162 A. 687, 106 Pa. 
Super. 474. 

2S, Ala—^Alabama Coca-Cola Bot¬ 
tling Col v. Causey, 180 So. 588, 28 
AlaApp. 115, certiorari denied. 180 
So. 590, 235 Ala. 570. 

Mass.—Johnson v. Kanavos, 6 N.B. 
2d 434. 296 Mass. 373. 


Evidence of presence or absence of 
pecTiliar taste in food has some pro¬ 
bative significance on issue of wheth- 
' er or not such food was wholesome 
and the cause of subsequent illness 
of person eating it.—Johnson v. Kan¬ 
avos, supra. 

29. Ohio.—Clark Restaurant Co. v. 
Rau, 179 N.E. 196, 41 Ohio App. 
23. 

30. Mass.—Mellace v. John P. Squire 
Co., 29 N.E.2d 26, 306 Mass. 515. 

S.C.—Gantt v. Columhia Coca-Cola 
Bottling Co., 7 S.E.2d 641, 193 S.C. 
51, 127 A.L.R. 1185—Hollis v. Ar¬ 
mour & Co., 2 S.E.2d 681, 190 S.C. 
170. 

Wash.—Mazetti v. Armour, 135 P. 
633, 75 Wash. 622, 48 L.R.A.,N.S., 
213, Ann.Cas.l915C 140. 

Evidence held insnfficient 
Proof in support of petition alleg- 
ing injury from consumption of 
canned soup containing impure, taint- 
ed, poisonous, deleterious, and un- 
wholesome matter, which was neg- 
ligently permitted by manufacturer 
to become mixed with contents of 
the can, did not establish “negli¬ 
gence per se*’ as a breach of an al- 
leged statutory duty.—H. J. Heinz 
Co. V. Portson, 8 S.B.2d 443, 62 Ga. 
App, 130. 

31. Mass.—Plynn v. Growers Outlet, 
30 N.E.2d 250, 307 Mass. 373. 

32. Minn.—Neiman v. Channellene 
Oil, etc., Co., 127 N.W. 394, 112 
Minn, 11, 140 Am.S.R. 458. 

33. Evidence held sufficient 

(1) Generally. 

Ark.—Anheuser-Busch, Inc. v. South- 
ard, 84 S.W.2d 89, 191 Ark. 107. 
Cal-—^Klein v. Duchess Sandwich Co., 
93 P.2d 799, 14 Cal.2d 272, super- 
seding, App., 86 P.2d 858. 

Conn.—Burkhardt v. Armour & Co., 
161 A. 385, 115 Conn. 249, 90 A-L-R. 
1260. 

D.C.—Picard v. Smith, 40 P,2d 803, 59 
App.D.C. 291. 

Ga.—Curtiss Candy Co. v. Johnson, 3 
S.E.2d 776, 60 Ga.App. 268. 

I^.Y.—Moreno v. Prance Milling Co., 
26 N.Y.S.2d 400, 261 App.Div. 991. 
Pa.—McCabe v. Pennsylvania R. Co., 
166 A. 843, 311 Pa. 229. 

Tenn.—^Roddy Mfg. Co. v. Cox, ,7 
Tenn.App. 147. 
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(2) Evidence that frankfurters 
manufactured by manufacturer of 
meat products were purchased by 
consumer, that a frankfurter eaten 
by consumer contained particle of 
wire, and that the frankfurters were 
in the exclusive control of the man¬ 
ufacturer until they reached con¬ 
sumer, was sufficient to establish 
negligence on part of the manufac¬ 
turer.—Newcomb v. Armour & Co, 
D.C.Pa., 39 P.Supp. 716. 

(3) In action for injuries from glass 
in beverage bottle, jury’s findings 
that bottle contained particles of 
glass at time it left possession of 
defendant, and that bottle was of- 
ered for sale for human consump¬ 
tion were held to warrant jury’s 
conclusion that manufacturer was 
negligent.—Dunn v. Texas Coca-Cola 
Bottling Co., Tex.Civ.App., 84 S.W.2d 
545, error dismissed. 

(4) In action against baking com- 
pany for injuries resulting from eat¬ 
ing bread containing particles of 
glass, evidence that glass was actual- 
ly found in samples of bread tested 
warranted finding that company was 
negligent.—Dryden v. Continental 
Baking Co., 77 P.2d 833, 11 Cal.2d 33. 

Evidence held insufflcient 
Ark.—H. J. Heinz Co. v. Duke, 116 
S.W.2d 1039. 196 Ark. 180. 

Cal.—Gindraux v. Maurice Mercantile 
Co., 47 P.2d 708, 4 Cal.2d 206. 

Mass.—Mellace v. John P. Squire Co., 
29 N.E.2d 26, 306 Mass. 515. 

Miss.—Johnston v. Swift & Ca of 
Illinois, 191 So. 423, 186 Miss. 

803. 

N.Y.—^De Nault v. Friedman & Co., 
277 N.Y.S. 284. 243 App.Div. 396, 
affirmed 199 N.E. 694, 269 N.Y. 
60S—Steinberg v. Bloom, 5 N.Y. 
S.2d 774. 

S.C.—Housand v. Armour & Co., 175 
S.E. 516, 173 S.C. 268. 

Eeasibility of inspection 

Although fact that ordinary im 
spection of food during its prepara- 
tion in. restaurant would have dis- 
closed foreign substance therein did 
not alone prove negligence from fail- 
ure to discover dead mouse therein, 
it was evidence that inspection of 
food was feasible and practical.-^ 
Kenney v. Wong Len,' 128 A. 343,. 81 
N.H. 427* 
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the evidence to show that the food which caused 
the injury was manufactured, prepared, canned, bot- 
tled, or sold by defendant,34 to show that the food 
was contaminated or contained a foreign substance 
when it left defendanfs possession,35 and that such 
condition arose while it was in defendanfs posses- 
sion,36 to show that the consumer partook of the 
food in the manner and under the circumstances al- 
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leged,37 to show contributory negligence^S or free- 
dom from contributory neglig€nce,39 to show that 
defendant’s negligence,^® or that the condition of 
the food or a substance therein,^^ was the proxi¬ 
mate cause of the illness, injury, or death, to prove 
certain injuries,'^3 or to support a verdict or judg- 
ment in favor of plaintiff^3 or in favor of defend- 


34. Ark.—^Kraft-Phenix Cheese Cor¬ 
poration V. Spelce, 113 S.W-2d 476, 
195 Ark. 407. 

Mass.—Doyle v. Continental Baking 
Co., 160 N.E. 325, 262 Mass, 516— 
Richenbacher v. California Packing 
Corporation, 145 N.E. 281, 250 

Mass. 19S. 

Minn.—Shindelus v. Sevcik, 1 N.W.2d 
399. 

N.J.—De Groat v. Ward Baking Co., 
130 A. 540, 102 N.J.Law 188. 

N.Y.—De Nanlt v. Friedman & Co,, 
277 N.T.S. 284, 243 App.Div. 396, 
affirmed 199 N.E. 694, 269 N.Y. 608. 
S.C.—Boylston v. Armour & Co., 12 
S.E.2d 34, 196 S.C. 1. 

35. U.S.—Linker v. Quaker Oats Co., 
D.C.Okl., 11 F.Supp. 794. 

La.—Gunter v. Alexandria Coca Cola 
Bottling Co., App., 197 So. 159— 
Hollis V. Ouachita Coca-Cola Bot- 
tling Co.. App., 196 So. 376—Wil- 
son V. Moore, App., 159 So. 399. 
Miss.—Cudahy Packing Co. v. Mc- 
Phail, 155 So. 163, 170 Miss. 508. 
N.H.—Howson v. Poster Beef Co., 177 
A. 656, 87 N.H. 200. 

N.Y.—^Kelly v. Wegman^s Food Mar- 
kets, Inc., 31 N.Y.S.2d 976, 262 App. 
Div. 687. 

Pa.—Madden v. Great Atlantic & Pa¬ 
cific Tea Co., 162 A. 687, 106 Pa. 
Super. 474. 

Tex.—Dunn v. Texas Coca-Cola Bot- 
tling Co., Civ.App., 84 S.W.2d 545, 
error dismissed. 

Svideuce lield snJdcient 

In action for injuries caused by 
drinking a bottled beverage contain- 
ing concrete, evidence that concrete 
was in bottle from which plaintiff 
drank, that bottle was received by 
seller in sealed condition from de¬ 
fendant manufacturer, that no third 
party had an opportunity to tamper 
with the bottle, and that the clean- 
ing, filling, bottling, and inspection 
of the beverage sold by defendant to 
its customers was under the sole 
controi of defendant, warranted ju- 
ry’s conclusion that the concrete was 
in the bottle when it left defend- 
ant’s piant.—Coca Cola Bottling 
Works of Evansville v. Williams, 
Ind.App., 37 N.E.2d 702. 

36. Ark.—^Anheuser-Busch, Inc., v., 
South^, 84 S.W.2d 89, 191 Ark. 
107. 

Mass.—Doyle v. Continental Baking 
Co., 160 N.E. 325, 262 Mass. 516. 
Bvidence Ixisuffideiit to disprove 
In action for injuries sustained byi 


customer who ate ice cream con- 
taining glass purchased at soda foun- 
tain in defendanfs store, evidence 
that no glass had been broken at 
fountain for several hours before 
customer was injured, and that ice 
cream was being rapidly dispensed 
at. and just prior to, time of custom- 
er’s purchase, was insuflScient to 
Show that glass did not enter ice 
cream on defendant's premises.—Bal¬ 
las v. F. W. Woolworth Co., 10 A.2d 
233, 90 N.H. 428. 

37. Cal.—Dryden v. Continental Bak¬ 
ing Co., 77 P.2d 833. 11 Cal.2d 33. 

La.—Jenkins v. Bogalusa Coca Cola 
Bottling Co., App., 1 So.2d 426— 
Hili V. Louisiana Coca-Cola Bot¬ 
tling Co., App., 170 So. 45. 

38. N.C.—Walker v. Hickory Pack¬ 
ing Co., 16 S.E.2d 668, 220 N.C. 
158. 

39. Ark.—^Kraft-Phenix Cheese Cor¬ 
poration v. Spelce, 113 S.W.2d 476, 
195 Ark. 407. 

Conn.—Burkhardt v. Armour & Co., 
161 A. 385, 115 Conn. 249, 90 A.L. 
R. 1260. 

Evidence sufficient 

Evidence that maid opened can of 
lobster and stated in luncheon guesfs 
presence that she did not like smell 
thereof, whereupon guest ate small 
piece of lobster, although dislik- 
ing its taste, and, after eating an- 
other small piece, proceeded to make 
salad and continued to taste lobster | 
four or five times and, after saying 
that salad should not be used, tasted 
lobster in another can notwithstand- 
ing odor, was held to justify finding 
of contributory negligence.—Pried- 
man v. Beck, 293 N.Y.S. 649, 250 App. 
Div. 87, motion granted 10 N.E.2d 
554, 274 N.Y. 566. 

46. N.H.—Kenney v. Wong Len, 128 
A. 343, 81 N.H. 427. 

Tex.—Coca-Cola Bottling Co. of Fort 
Worth V. Smith, Civ.App., 97 S.W. 
2d 761. 

41. U.S.—^Newcomb v. Armour & 
Co., D.C.Pa», 39 F.Supp. 716. 

Ark.—Coca-Cola Bottling Co. of 
Southeast Arkansas v. Bell, 109 S. 
W.2d 115, 194 Ark. 671. 

D.C.—Picard v. Smith, 40 F.2d 803, 
59 App.D.C. 291. 

111.—^2k>rger v. Hillman, 4 N.E.2d 900, 
287 IlLApp. 357. 

La.—Jenkins v. Bogalusa Coca Cola 
Bottling Co., App., 1 So.2d 426— 
Hollis V. Ouachita Coca-Cola Bot-| 
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tling Co., App., 196 So. 376—Palmer 

V. Rosedale Catering Co., App., 195 
So. 859—Dye v. American Bever¬ 
age Co., App., 194 So. 438—Mac- 
Lehan v. Loft Candy Stores, App., 
172 So. 367—Hili v. Louisiana Coca- 
Cola Bottling Co., App., 170 So. 
45—Lee v. Smith, App., 168 So. 
727—^Watts V. Ouachita Coca-Cola 
Bottling Co., App., 166 So. 151— 
Dean v. Alexandria Coca-Cola Bot¬ 
tling Co., App., 148 So. 448. 

Mass.—Mellace v. John P. Squire Co., 
29 N.E.2d 26, 306 Mass. 515— 

Gracey v. Waldorf System, 146 N. 
E. 232, 251 Mass. 76. 

Mich.—Hertzler v. Manshum, 211 N. 

W. 754, 237 Mich. 289. 

Miss.—^Delta Nehi Bottling Co. v. 

Lucas, 185 So. 561, 184 Miss. 693. 
N.Y.—Singer v. A. Krasne, 34 N.Y. 
S.2d 236. 

Wash.—Nelson v. West Coast Dairy 
Co., 105 P.2d 76, 5 Wash.2d 284, 130 
A.L.R. 696. 

Ahsence of medical testimony' 

In action for illness sustained by 
eating unwholesome food served by 
defendant, failure of plaintifTs at- 
tending physicians to testify that 
the food was the cause of illness will 
not preclude recovery, if there is 
other evidence warranting sucdi a 
finding.—Flynn v. Growers Outlet, 30 
N.E-2d 250, 307 Mass. 373—Johnson 
V. Kanavos, 6 N.E,2d 434, 296 Mass. 
373. 

EaJl cansing injury 

Evidence warranted finding that 
proximate cause of injury to plain- 
tiffi's back was fall from di^ziness 
caused by drinking poisoned soft 
drink.—Coca-Cola Bottling Co. v. Mc- 
Bride, 20 S.W.2d 862, 180 Ark. 193. 

42. CaL—Dryden v. Continental Bak¬ 
ing Co., 77 P.2d 833, 11 Cal.2d 33. 

43. Evidence sufficient 

U.S.—^Newcomb v. Armour & Co., D. 

C.Pa., 39 F.Supp. 716. 

Ala.—Opelika Coca-Cola Bottling Co. 
V. McBachem, 7 So.2d 570—Dr 
Pepper Co. v. Brittain, 176 So. 286, 
234 Ala. 548. 

Ariz.—Eisenbeiss v. Payne, 25 P.2d 
162, 42 Ariz. 262. 

Ark.—Coca Cola Bottling Co, of 
Southeast Arkansas v. Spurlin, 132 
S.W.2d 828. 199 Ark, 126—Kraft- 
Phenix Cheese Corporation v. 
Spelce, 113 S.W.2d 476, 195 .^k. 
407—^Kroger Qrocery & Baking Co. 
V. Tumer, 100 S.W.2d 82, 193 Ark. 
227-^-Great Atlantic & Pacific Tea 
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ant.^^ Evidence has been held sufficientes a.nd in¬ 
sufficientes to overcome the presumption of neg- 
ligence arising from the application of res ipsa 
loquitur. 

The sufficiency of evidence to go to the jury is 
considered infra § 70. 

§ 70. - Trial 

a. In general 

b. Province of court and jury 

c. Instructions 

d. Verdict 

a. Iii (^neral 

General rules are appHcable In the conduct of the 
triaf. MIsconduct fay counsei in asking an improper ques- 
tlon may be cured by an admonition to the (ury to dis- 
regard It. 

In an action for injuries resulting from defend- 
ant’s violation of a pure food and drugs act, the act 
of plaintiffis counsei in asking questions, to show 


that defendant had been previously prosecuted for 
violation of such law, if prejudicial misconduct, 
must be regarded as removed by the court^s ad- 
monition to the jury thereon.e7 

b. Province of Court and Jury 

Questions of law are for the court and questlons of 
fact or mixed law and fact are for the jury. If there is 
evidence sufficient to justify one of several possifale find- 
ings. or if there is conflicting evidence on an issue, the 
question is one of fact for the Jury, but if there is no 
evidence on an issue or oniy such evidence as will permit 
but a singie inference to be drawn therefrom the matter 
is one for the court to dispose of. 

As in other civil actions, questions of law are for 
the determination of the court, while questions of 
fact or mixed law and fact are ordinarily to be de- 
termined by the jury under proper instructions from 
the court.^^ If there is evidence sufficient to jus¬ 
tify one of several possible findings, or if there is 
conflicting evidence on any issue, the question is 
one of fact that should be submitted to the jury,^^ 


Co. V. Gwilliams, S7 S.W.2d 581, 
l&l Ark. 650. 

Cal.—^Klein v. Duchess Sandwich Co., 
93 P.2d 799, 14 Cal.2d 272, super- 
seding, App., 86 P.2d 858. 

Ga.—^Albany Coca-Cola Bottling Co. 
V. Shiver, App., 20 S.E.2d 181—^At¬ 
lanta Coca-Cola Bottling Co. v. 
Childers, 11 S.E.2d 831, 63 Ga.App. 
665—Curtiss Candy Co. v. Johnson, 
3 S.E.2d 776, 60 Ga.App. 268— 

Southern Grocery Stores v. Done- 
hoo, 200 S.E. 335, 50 Ga.App. 212— 
Crowley v. Lane Brug Stores, 189 
S.E. 380, 54 Ga.App. 859-—Atlanta 
Coca-Cola Bottling Co. v, Holbrook, 
149 S.E. 316, 40 Ga.App. 269. 

Ind.—Coca Cola Bottling Works of 
Evansville v. Williams, App., 37 N. 
E.2d 702. 

La.—Dye v. American Beverage Co., 
App., 194 So- 438—Ogden v. Eose- 
dale Inn, App,, 189 So. 162—Kelly 
V. Ouachita Dairy Dealers Co-op. 
Ass'n, App., 175 So. 499. 

Mass.—Groce v. First Nat. Stores, 
167 N.E. 308, 268 Mass. 210—Doyle 
V. Continental Baking Co., 160 N.E. 
325, 262 Mass. 516. 

^ss.—Swift & Co. V. Hawkins, 164 
So. 231, 174 Miss. 253. 

N.J.—Cassini v. Curtis Candy Co., 
112 A. 519, 113 N.J.Law 91. 

K.T.—Catalanello v. Cudahy Packing 
Co.. 27 N.Y.S.2d 637—Singer v. Za- 
belin, 24 N.Y.S.2d 962. 

Chio.—Drock v. Great Atlantic & Pa- 
'cific *reaCo., 22 N.B.2d 647, 61 Chio 
Ai^. 291—Nath v. S. S. Kresge Co., 
V N.E.2d 4, ^4 Ohio App. 315— 
Great Atlantic & Pacific Tea Co. 

■ V. Hughes, 4 N.E.2d 700, 53 Ohio 
App. 255, affirmed 3 N.E.2d 415, 131 
Ohio St. 601. 

ItX— Mlnutilla v. Providence Ice 


Cream Co., 144 A. 884, 50 R.L 43, 
63 A.E.R. 334. 

Evideaice insufficient 

Ala.—Reichert Milling Co. v. George, 
162 So. 383, 26 Ala.App. 417, con- 
forming to 162 So. 393, 230 Ala. 3, 
certiorari denied 162 So, 402, 230 
Ala. 589. 

Ark.—Green v. Wilson, 105 S.W.2d 
1074, 194 Ark. 165. 

Cal.—Reese v. Smith, 70 P.2d 933, 9 
Cal.2d 324. 

Ga,—^Armour & Co. v. Gulley, 6 S.E. 
2d 165, 61 Ga.App. 414. 

IIL—Wiehardt v. Krey Packing Co., 
264 IlLApp. 504. 

La-—Palmer v. Rosedale Catering 
Co., App., 195 So. 859—Comforto v- 
Cloverland Dairy Products Co., 
App., 194 So. 43—Kohlman v. Jef- 
ferson Bottling Co., App., 192 So. 
113—Russo V. Louisiana Coca-Cdla 
Bottling Co., App., 161 So. 909. 

Mass.—Johnson v. Stoddard, 37 N.E. 
2d 506, 310 Mass. 232. 

Miss.—Johnston v. Swift & Co. of 
Illinois, 191 So. 423, 186 Miss. 803 
—Cudahy Packing Co. v. McPhail, 
155 So. 163, 170 Miss. 508. 

N.Y.—Singer v. A. Krasne, 34 N.Y.S. 
2d 236. 

Wis.—Walraven v. Sprague, Warner 
& Co., 292 N.W. 883, 235 Wis. 259. 

44. IJ-S-—^Nichols y. Continental ^ 

Baking Co., C.C.A.N.J., 34 P.2d 141. ^ 

Ga*—Floyd V. Swift & Cp., 200 S.E. 
531, 59 Ga.App. 154. , 

111.—Zorger v. Hillman’s, 4 N.E.2d 
900, 287 III.APP. 357. 

La.—Freeman v- Louisiana Coca-Cola; 
Bottling Co., App., 179 So. 621. 

Tex.—Joynes v. Jones Finp Bread 
Co., Civ.App., 1,47 S.W.2d 1112. 

45. Ga.—J. Heinz Oo. v: Fortsthi, 

8 S.E.2d 443, 62 Ga.App. 130. i 
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I 46. Ark.—Coca-Cola Bottling Co. v. 
McBride, 20 S.W.2d 862, 180 Ark. 
193. 

Tex.—Coca-Cola Bottling Co. of Fort 
Worth V. Smith, Civ.App., 97 S.W. 
2d 761. 

47. Mont.—Kelley v. John R. Daily 
Co., 181 P. 326, 56 Mont. 63. 

48 . Ark.—Coca-Cola Bottling Co. v. 
Hili, 90 S.W.2d 210, 210 Ark. 154. 

26 C.J. p 788 note 53. 

49. Ala.—Louis Pizitz Dry Goods Co. 
V. Waldrop, 186 So. 151, 237 Ala. 
208—Alabama Coca Cola Bottling 
Co. V. Smith, 195 So. 560, 29 Ala. 
App. 324. 

Ark.—Coca Cola Bottling Co. v. 
Cromwell, 159 S.W.2d 744, 203 Ark. 
933. 

111.—Sullivan v. Coca Cola Bottling 
Co. of Chicago, 40 N.E.2d 579, 313 
111.App. 517. 

N.G.—^Woody v. Coca-Cola Bottling 
Co. of Asheville, 10 S.E.2d 706, 
218 N.C. 217. 

Evidence held for jtiry 

(1) On question of whether food 
was contaminated or contained for- 
eign substance. 

Ala.—^Alabama Coca-Cola Bottling 
Co. V. Causey, 180 So. 588, 28 Ala. 
App. 115, certiorari denied ISO So- 
590, 235 Ala. 570—Buffalo Rock 

Bottling Co. V. Stephenson, 118 So- 
498, 22 Ala.App. 605- 
Ark.—Coca Cola Bottling Co. of Ar- 
kansas v. Morrison, 106 S.Wl2d 
601,^ 194 Ark. 248—Coca-Cola Bof- 
fling Co. V. Jenkins, 82 S.W.Bd 15, 
190 Ark. 930. 

Mass.—Schuler >. Union News Co., 
4 N.E.2d 465, 295 Mass. 350. 
Moj-^McNicholas v. Continental Baler 
ing Co., App., 112 S.W.2d 849w 
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and in such case the court may properly reftise to 
take the question from the jury, as by a nonsuit, 
dismissal, direction o£ a verdict, or a peremptory 
instruction, and it is error for it so to do.^® On 
the other hand, if there is no evidence on an issue 
o£ £act, or the evidence thereon is legally instiffi- 
cient to be submitted to the jury or is such that but 
one inference can reasonably be drawn therefrom, 
the question becomes one of law £or the court itself 
to determine,^^ and it may dispose o£ the issue by 
a dismissal or nonsuit, by sustaining a demurrer to 


the evidence, or by direction o£ a verdict, as may 
be appropriate in the particular case,^^ and it is 
error to submit the issue to the jury.^^ 

Negligence generally, The question of defend- 
ant^s negligence with respect to an in jury or illness 
caused by unfit food, or its contents, is one of fact 
and should be submitted to the jury if there is suf¬ 
ficient evidence to warrant a finding, whether or not 
there is conflicting evidence, that defendant was 
negligent;^^ and the same rule applies with respect 


N.J.—Lewis V. V. L.a Rosa & Sons, 
26 A.2d 879, 128 N.J.Law 474— 
Amabile v. Kramps, 2 A.2d 178, 
121 N.J.Law 219. 

Pa.—Campbell v. G. C. Murphy Co., 
186 A. 269, 122 Pa.Super. 342. 

S.C.—Caines v. Marion Coca Cola 
Bottling Co., 14 S.E.2d 10, 196 S.C. 
502. 

(2) On question of whether food 
became contaminated or forei^ sub- 
stance entered it while it was in de- 
fendant's possession. 

U.S.—Bissonette v. National Biscuit 
Co., C.C.A.Vt., 100 F.2d 1002—Coca- 
Cola Bottling- Co. of Henderson v. 
Munn, C.C.A.N.C., 90 F.2d 190. 
Mass.—0’Brien v. Louis K. Ligg^tt 
Co., 185 N.E. 28, 282 Mass. 438— 
Tonsman v, Greenglass, 142 N.E. 
756, 248 Mass. 275. 

Mo.—Hutchison v. Moorschel Prod¬ 
ucts Co., 133 S.W.2d 701, 234 Mo. 
App. 518. 

N.Y.—Mlller v. National Bread Co., 
286 N.Y.S. 908, 247 App.Div. 88. 

Pa.—^Koplin v. LfOuis K. Liggett Co., 
181 A. 381, 119 Pa.Super. 529, re- 
versed on other grounds 185 A. 744, 
322 Pa. 333. 

(3) Question held for jury despite 
evidence of processes employed, ren- 
dering it improbable that extrane- 
ous substance could have entered 
without being discovered. 

U.S.—Swift & Co. V. Blackwell, C.C.A. 
Va., 84 F.2d 130. 

Ark.-^oca-Cola Bottling Co. of Ar- 
kansas v. Massey, 100 S-'W'.2d 681, 
193 Ark- 423—Coca-Cola Bottling 
Co. V. Hili, 90 S.W.2d 2l0, 210 
Ark. 154. 

lowa.—Anderson v. Tyler, 274 N.W. 
48, 223 lowa 1033. 

L<a;—King v. Louisiana Coca-Cola 
Bottling Co., App., 151 So. 252. 
Pa,—Menaker v. Suppiee-Wills-Jones 
Milk Co-, 189 A. 714, 125 Pa,Super. 
76. 

Tenn.—Merriman v. Ccca Cola Bot- 
tlin^ Co. of McMinnVille, “Tenn., 68 
S-W.2d 149, 17 Tenn-App. 433. 

TTn.bos.tra^ct^ evidence xnay be 

tox Svury where it is not such as to 
require a particular finding.—Green- 
way V. Great Atlantic & Pacific Tea 
Co., Tex.Civ.App., 114 S.W.2d 435. 

50* U«Sw—Balton V. Kroger Grocery 


& Baking Co., C.C.A.Ind., 123 F. 
2d 526. 

Ala.—Lewis v. Linkett, 167 So. 286, 
232 Ala. 233—^Alabama Coca-Cola 
.Bottling Co. V. Causey, ISO So. 588, 
28 Ala App. 115, certiorari denied 
180 So. 590, 235 Ala 570—Buffalo 
Rock Bottling Co. v. Stephenson, 
118 So. 498, 22 AlaApp. 605. 

Ark.—Swift & Co. v. Mabry, 159 S. 

W.2d 61, 203 Ark. 818. 

Ga.—Crowley v. Lane Dnig Stores, 
189 S.E. 380, 54 GaApp. 859. 

Mo.—McKicholas v. Continental Bak¬ 
ing Co., App., 112 S.W.2d 849. 
N.J.—Piscatore v. V. La Rosa & 
Sons, 2 A.2d 327, 121 N.J.Law 288, 
affirmed 8 A.2d 332. 123 N.J.Law 
364—Amabile v. Kramps, 2 A.2d 
178, 121 N.J.Law 219. 

N.Y.—Miller v. National Bread Co., 
286 N.Y.S. 908, 247 App.Div. 88. 
N.C.—Scott V. Swift & Co., 200 S.E. 
21, 214 N.C. 580—Smith v. Coca- 
Cola Bottling Co. of Henderson, 
196 S.E. 822, 213 N.C. 544—Black¬ 
well V. Coca-Cola Bottling Co., 191 
S.E. 887, 211 N.C. 729—Hampton v. 
Thomasville Coca-Cola Bottling 
Co., 180 S.E. 584, 208 N.C. 331. 
Pa.—Menaker v. Supplee-Wills-Jones 
Milk Co., 189 A. 714, 125 Pa.Super. 
76. 

S.C.—Caines v. Marion Coca Cola 
Bottling Co., 14 S.E.2d 10, 196 S.C. 
502—Hobbs v. Carolina Coca-Cola 
Bottling Co., 10 S.E.2d 25, 194 aC. 
543. 

Tenn.—Merriman v. Coca Cola Bot¬ 
tling Co. of McMinnville, Tenn., 68 
S.W.2d 149, 17 Tenn,App. 433. 

51. Pa.—^Wemer v. Armbur & Co., 
183 A- 48, 320 Pa. 440. 

Svid^ice held iusufficieiLt 

(1) Evidence that plaintiff pur- 
chased a crate of soda water prod¬ 
ucis fropi defendant, ^at about three 
hours after supper, plaintifC drank 
part of a bottle which came from 
such crate and in one half hour 
thereafter became very sick, and that 
examination of remaining contents of 
bottle disclosed tliat tt contained 
“considerable sediment and slino^Tap- 
pearing substance” was insufficient to 
carry case to the iury,—McCam v. 
Gastonia 3-Centa Bottling Co„ 196 S. 
H $37, 213 NiC. 543. 

(2) Evidence of caf€r being sued 

1125 


for serving unfit fish to customer 
held to entitle caf6 to have suita- 
bleness of ice box eliminated as issue 
before jury.—C. C. Hooper Caf6 Co. v. 
Henderson. 137 So. 419, 223 Ala, 579. 

52- La.—^Von Herr v. Louisiana Co¬ 
ca-Cola Bottling Co., App., 148 So. 
75. 

N.J.—Feduniewicz v. Gropp, 155 A. 

23, 9 N.J.Misc. 595. 

N.C.—Thompson v. Dr. Pepper Bot- 
tlers Corporation, 8 S.E.2d 234, 217 
N.C. 795—Tickle v. Hobgood, 4 S.E. 
2d 444, 216 N.C. 221—McCam v. 
Gastonia 3-Centa Bottling Co., 196 
S.E. 837, 213 N.C. 543. 

Pa.—Ge-lda v. Maurer’s Dairy, 15 
Northumb.Leg.J. 54. 

53- N.J.—Feduniewicz v. Gropp, 155 
A. 23, 9 N.J.Misc. 595. 

N.C.—Tickle v. Hobgood, 4 S.E.2d 
444, 216 N.C. 221. 

54. U.S.—Gray v. Pet Milk Co„ aC. 

A.I11., 108 F.2d 974, certiorari de¬ 
nied Pet Milk Co. v. Gray, 60 S.Ct. 
890, 309 U.S. 688, 84 L.Ed. 1031— 
Bissonette v. National Biscuit Co., 
C.C.A.Vt., 100 F.2d 1003—Linker 

V. Quaker Oats Co., D.C.Okl., 11 F. 
Supp. 794. 

Ala.—C. C. Hooper Caf$ Co. v. Hen¬ 
derson, 137 So. 419, 223 Ala. 579— 
Coca-Cola Bottling Co. v. Crook. 
132 So. 898, 222 Ala. 369—Alabama 
Coca-Cola Bottling Co. v. Causey, 
180 So. 588, 28 Ala-App. 115, certio¬ 
rari dehied ISO So. 590, 235 Ala. 
570—Buffalo Rock Bottling Co. v. 
Stephenson, 118 So. 498, 22 Ala. 
App. 605—Coca-Cola Bottling Co. v. 
Barksdale, S8 So. 36, 17 Ala.App. 
606. 

Ark..—Swift & Co. v. Mabry, 159 S. 

W. 2d 61, 203 Ark. 818—Coca-Cola 

Bottling Co. of Arkansas v- Lang- 
ston, 127 S.W.2d 263, 198 Ark. 

59—Kraft-Phenix Cheese Corpora¬ 
tion v. Spelce, 113 S.W.2d 476, 195 
Ark- 407—Coca-Cola Bottling Cq. of 
Arkansas v. Raymond, 100 S.W-2d 
963—Coca-Cola Bottling Co. of Ar¬ 
kansas V. Budy, 100 S.W.2d 683, 193 
Ark. 436—Coca-Cola Bottling Co. v. 
Jenkins, 82 S.W.2d 15, 190 Ark. 
930—Coca-Cola Bottling Co. v. Mc- 
Bride, 20 S.W.2d 862, 180 Ark. 193. 

Cal.—Stell v. Townsend Califomia 
Glace Fruits, 28 P.2d 1077, 138 Cal. 
App., Suppu, 777. 
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to questions as to partictilar facts bearing on the 
question of negligence, such as whether failure to 
discover a foreign substance was negligence,^^ 
whether a reasonable and proper inspection wouid 
have disclosed it,^® or whether the condition of the 
food was due to the negligence of a third person.57 


On the other hand, if there is no evidence of neg¬ 
ligence, or if the evidence is legally insufficient to 
warrant a finding of negligence, the court should 
itself dispose of the question, as by granting a non- 
suit or dismissal, or by directing a verdict for de- 
fendant.ss 


Ga.—Cordell v. Maeon Coca-Cola Bot- 
tling Co., 192 S.E. 22S, 56 Ga.App. 
117. 

Mass.—Bergantino v. General Baking 
Co., 9 N.B.2<i 521, 298 Mass. 106— 
Schuler v. Union News Co., 4 N.E. 
2d 465, 295 Mass. 350. 

Mich.—Craft v. Parker, Webb & Co., 
55 N.W. 812, 96 Mich. 245, 21 L.R. 
A. 139. 

Mo.—Bell V. S. S. Kresge Co., App., 
129 S.W.2d 932—Hickman v. St 
Louis Dairy Co., 90 S.W.2d 177, 
232 Mo.App. 117. 

N.H.—Ballas v. F. W. Woolworth Co., 
10 A.2d 233, 90 N.H. 428. 

N.J.—Panza v. Bickford's Inc., of 
New Jersey, 28 A.2d 188, 129 N.J. 
Law 50—McKittrick v. Dugan 
Bros, of New Jersey, 197 A. 905, i 
119 N.J.I^w 605, affirmed 1 A.2d 
331, 121 N.J.Eq. 49—Rickner v. 

Ritz Restaurant Co. of Passaic, 181 
A. 398, 13 N.J.Misc. 818—Wilson v. 
Deschner, 167 A. 670, 11 N.J.Misc. 
609—Sheehan v. Menkes, 152 A. 
326, 8 N.J.Misc. 867—Rudolph v. 
Coca-Cola Bottling Co., 132 A. 508, 

4 N.J.Misc. 318. 

N.C.—Breece v. Asheville Coca-Cola 
Bottling Co., 193 S.E. 269, 212 N.C. 
388—Daniels v. Swift & Co., 183 S. 
E. 748, 209 N.C. 567—Hampton v. 
Thomasville Coca-Cola Bottling 
Co., 180 S.E. 584, 208 N.C. 331. 
Ohio.—Ward Baking Co. v. Trizzino, 
161 N.E. 557, 27 Ohio App. 475. 

Pa.—Menaker v. Supplee-Wills-Jones 
Milk Co., 189 A. 714, 125 Pa.Super. 
76—Levy v. Horn & Hordart Bak¬ 
ing Co., 157 A. 369, 103 Pa.Super. 
282. 

R. I.—Chisholm v. S. S. Kresge Co., 
182 A. 4, 55 R.I. 422—Minutilla v. 
Providence Ice Cream Co., 144 A. 
884, 50 R.I. 43, 63 A.L.R. 334. 

S. C.—Boylston v. Armour & Co., 12 S. 
E.2d 34, 196 S.C. 1—Floyd v. Flor- 
ence Nehi Bottling Co,, 198 S.E. 
161, 188 S.C. 98—Irick v. Peoples 
Baking Co., 196 S.E. 887, 187 S.C. 
238—Housand v. Armour & Co., 175 
S.E. 516, 173 S.C. 268—Culbertson 

V. Coca-Cola Bottling Co., 154 S.E. 
424, 157 S.C. 352. 

Tenn.—Coca Cola Bottling Works v. 
Kennedy, 13 Tenn.App. 199—Coca 
Cola Bottling Works v. Lewis, 9 
Tenn.App. 485. 

T^ex.—Greenway v. Great Atlantic & 
Pacific Tea, Co„ Civ.App., 114 S.W. 
2d 435—^Texas Coca-Cola Bottling 
Co. V. Wimberley, Civ.App., 108 S. 

W. 2d 860, error dismissed. 

Va.—Middlesboro Coca-Cola Bottling 


Works V. Campbell, 20 S.E.2d 479, 

179 Va. 693. 

Wis.—Prinsen v. Russos, 215 N.W. 

905, 194 Wis. 142. 

26 C.J. p 788 note 53. 

The test is whether or not circum- 
stances are such as wouid satisfy a 
reasonable and well-balanced mind 
that accident resulted from defend- 
ants negligence.—Quinn v. Swift & 
Co., D.C.Pa., 20 F.Supp. 234. 
Evidence held sufficient 

(1> In action against grocery com- 
pany for negligence in selling ham- 
burg steak containing small pieces 
of wire, direction of verdict for de¬ 
fendant was held error, under evi¬ 
dence that such wire did not get in- 
to steak after leaving the store and 
testimony of grocery manager that 
there was no wire in steak when 
it came into the store, since facts 
warranted inference of negligence.— 
Flynn v. First National Stores, 6 N. 
E.2d 814, 296 Mass. 521. 

(2) In action for injury caused by 
deleterious substances in bottled 
beverage, testimony of plaintiff that 
she swallowed portions of one or 
more bugs which caused her illness, 
and observed in bottle a brownish 
gray slimy looking substance, and 
found in bottle a yellow jacket and 
cockroach, with testimony of other 
like instances, was sufficient to take 
case to jury.—Blackwell v. Coca- 
Cola Bottling Co. of Asheville, 191 
S.E. 887, 211 N.C. 729. 

(3) Evidence that customer be- 
came ill after eating sausage, that 
others who ate of sausage also be- 
carae ill, and that grocer who sold 
sausage testified that can in which 
sausage was packed was rusted on 
inside, presented question for jury 
as to whether manufacturer was neg- 
ligent, notwithstanding testimony of 
manufacturer that samples of sau¬ 
sage taken from can in question were 
submitted to tests and no trace of 
poison of any kind was found, and 
that its metfaods of manufacturing 
meats were the most modem and 
approved methods employed in man- 
ufacturing of such foods.—Hollis v. 
Armour & Co., 2 S.E.2d 681, 190 S.C. 
170. 

55. Ark.—^Kraft-Phenix Cheese Cor¬ 
poration V. Spelce, 113 S.W.2d 476, 
195 Ark. 407. 

Ga—^Albany Coca-Cola Bottling Co. 
V. Shiver, App., 20* S.E.2d 181— 
Davis V. Williams, 198 S.E. 367, 58 
GaApp. 274. , i 


' S.C.—Floyd V. Florence Nehi Bot¬ 
tling Co., 198 S.E. 161, 188 S.C. 98 
—Tate V. Mauldin, 154 S.E. 431 
157 S.C. 392. 

56. Mass.—0’Brien v. Louis K. Lig- 
gett Co., 1S5 N.E. 28, 282 Mass. 
438—Suilivan v. Manhattan Mar- 
ket Co., 146 N.E. 673, 25l Mass 
395. 

Miss.—-Blount v. Houston Coca Cola 
Bottling Co., 185 So. 241, 184 Miss. 
69. 

57. S.C.—Hollis V. Armour & Co., 2 
S.E.2d 681, 190 S.C. 170. 

58. Ala—McCarley v. Wood Drugs, 
153 So. 446, 228 Ala 226. 

Ark.—Kroger Grocery & Baking Co. 
v. Melton, 102 S.W.2d 859, 193 Ark. 
494—Great Atlantic & Pacific Tea 
Co. V. Gwilliams, 76 S.W.2d 65, 189 
Ark. 1037. 

Minn.—Swenson v. Purity Baking 
Co., 236 N.W. 310, 183 Minn. 289. 
Miss.—Blount v. Houston Coca Cola 
Bottling Co., 185 So. 241, 184 Miss. 
69. 

N.H.—Smith v. Salem Coca-Cola Bot¬ 
tling Co., 25 A.2d 125. 

N.C.—Manning v. Harvey C. Hines 
Co., 10 S.E.2d 727, 218 N.C. 779— 
Williams v. Elson. 10 S.E.2d 668, 
218 N.C. 157—Tickle v. Hobgood, 4 
S.E2d 444, 216 N.C. 221—Reece v. 
Durham Coca-Cola Bottling Co., 
150 S.E. 198, 197 N.C. 661—Lamb 
V. Boyles, 135 S.E. 464, 192 N.C. 
542, 49 A.L.R. 589, followed in 

Gill V. Ceases Lunch System, 139 
S.E. 925, 194 N.C. 803. 

Evidence held insufficient 

(1) In action against owner of 
store by customer to recover for ill¬ 
ness allegedly caused by eating al- 
legedly tainted sausage purchased at 
the store, evidence most favorable 
to customer that she ate the sausage 
along with other food and became 
ill, that she purchased only the sau¬ 
sage from owner of store, that 
spoiled sausage will sometimes cause 
such illness as that suffered by hen 
and that the cheese and milk that 
she consupaed at the same time, if 
tainted, wouid cause the same kind 
of illness, was not sufficient for jury 
on question of negligence on pari of 
owner of store.-^Safeway Stores v. 
Fuller, 118 P.2d 649, 189 Okl. 556. 

(2) Evidence that package of oats, 
which allegedly contained particles 
of glass, was unopened by retafier 
when sold to plaintiff, that ret^ler 
had no opportunity to inspect pack¬ 
age without breaking seal, and that 
product was that of reputable manEU^* 
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Ufider doctrine of res ipsa loquitur, Where the 
circumstances are such as to raise a presumption of 
negligence under the doctrine of res ipsa loquitur, 
considered supra § 69 a (2), and such presumption 
is not rebutted or overcome as a matter of law, the 
issue of negligence is one for the jury,59 the suffi- 
ciency of defendanfs rebuttal evidence to overcome 
the presumption being- itself, as a rule, a question 
for the jury.®® If there is ciear and undisputed ev¬ 
idence sufficient in law to refute the presumption, 
the issue of negligence may®l or may not^^ be sub- 
mitted to the jury, depending on whether the evi¬ 
dence, without the aid of the presumption, is or is 
not sufficient to raise the issue. 


Negligence per se. If there is some evidence 
tending to establish plaintiffis right to recover on 
the theory of defendands negligence per se in vio- 
lating a pure food law, the issue should be submit- 
ted to the jury;®® but where the evidence is insuf- 
ficient in law to make out a violation of such a stat¬ 
ute, the issue should not be submitted to the jury, 
and the court may dispose of the issue by a dis- 
missal or nonsuit or a directed verdict.®^ 

Contribuiory negligence. If the evidence is suf¬ 
ficient to warrant a finding that plaintiff was guilty 
of contributory negligence or if there is conflict- 
ing evidence on such issue, the question is one for 
the jury.®® 


facturer, was held insufiScient for 
jury as regards retailer’s liability. 
—‘Linker v. Quaker Oats Co., D.C. 
Okl., 11 F.Supp. 794. 

(3) In action to recover for dam- 
ages allegedly resulting- from drink- 
ing bottled beverage, evidence that 
bottle was not uniform in shape, and 
that it contained a poisonous sub- 
stance was insufReient to present ju¬ 
ry question as to bottler"s negligence. 
in absence of evidence that any oth- 
er like produets manufactured under 
substantially similar conditions and 
sold about same time contained de- 
leterious substances, or evidence of 
defect in machinery or failure to in- 
spect bottled beverages.—Evans v. 
Charlotte Pepsi-Cola Bottling Co., 6 
S.E.2d 510, 216 N.C. 716. 

(4) In action against retailer to 
recover for injuries resulting from 
the drinking of a bottled beverage al- 
legedly containing dead flies, evi¬ 
dence was insufficient to present ju¬ 
ry question as to retailer’s negli¬ 
gence where there was nothing in the 
appearance of bottle which would 
have put retailer on notice that it 
was unfit for human consumption.— 
Wilkes v. Memphis Grocery Co., 134 
S.W.2d 929, 23 Tenn.App. 550, rehear- 
ing denied Wilkes v. Jones, 139 S. 
W.2d -416, 24 Tenn.App. 36. 

59. Ark.—Coca-Cola Bottling Co. of 
Southwest Arkansas v. Strather, 96 
S.W.2d 14, 192 Ark. 999. 

Ga.—Coleman v. Dubi in Coca-Cola 
Bottling Co., 170 S.E. 549, 47 Ga. 
App. 369—Copeland v. Curtis, 136 
S.E. 324, 36 Ga.App. 255. 

Ky .— Kroger Grocery & Baking Co. 
V. Schneider, 60 S,W.2d 594, 249 
Ky, 261. 

Miss.—Blount v. Houston Coca Cola 
Bottling Co,, 185 So. 241, 184 Miss. 
69. 

Va--—Norfolk Coca-Cola Bottling 

Works V. Krausse, 173 3.B, 49i7, 
162 Va. 107. 

60. U.S.—Quinn v. Swift & Co., D. 

20 F.Supp. 234—Linker V- 
Qtj^aker Oats Co., D.C.Okh, 11 F. 
Supp. 794, . , 


Ala.—Dr. Pepper Co. v. Brittain, 176 

50. 286, 234 Ala 5 4 S—Coli in s Bak¬ 
ing Co. V. Savage, 150 So. 336, 227 
Ala. 408. 

Ark.—Coca-Cola Bottling Co. of 
Southeast Arkansas v. Mooney, 161 
S.W.2d 753—Coca Cola Bottling Co. 
of Southeast Arkansas v. Spurlin, 
132 S.W.2d 828, 199 Ark. 126— 
Coca Cola Bottling Co. of Arkan¬ 
sas v. Morrison, 106 S.W.2d 601, 
194 Ark. 248—Coca-Cola Bottling 
Co. V. Davidson, 102 S.W.2d 833, 
193 Ark. 825—Coca-Cola Bottling 
Co. of Southwest Arkansas v. 
Strather, 96 S.W.2d 14, 192 Ark. 
999—Coca Cola Bottling Co. v. 
Bennett, 42 S.W.2d 213, 184 Ark. 
329. 

Miss.—Coca Cola Bottling Works of 
Columbus V. Petty, 200 So. 128, 
190 Miss. 631. 

Pa,—Rozumailski v. Philadelphia 
Coca-Cola Bottling Co., 145 A- 700, 
296 Pa. 114—Madden v. Great At¬ 
lantic & Pacific Tea Co., 162 A. 687, 
106 Pa.Super. 474—^Nock v. Coca- 
Cola Bottling Works of Pitts- 
burgh, 156 A. 537, 102 Pa-Super. 
515. 

Va.—Norfolk Coca-Cola Bottling 
Works V. Krausse, 173 S.E. 497, 
162 Va 107. 

W.Va.—Blevins v. Raleigh Coca-Cola 
Bottling Works, 3 S.E.2d 627, 121 
W.Va 427—Parr v. Coca-Cola Bot¬ 
tling Works of Charleston, 3 S.E. 
2d 499, 121 W.Va. 314. 

61. Tex,—Rogers v. Coca Cola Bot¬ 
tling Co., Civ.App., 156 S.W.2d 325, 
error refused. 

62. Ala.—Dr. Pepper Co. v. Brittain, 
176 So. 286, 234 Ala. 5"48. 

Tenn.—Coca-Cola Bottling Go. v. 
Rowland, 66 S.W.2d 272, 16 Tenn. 
App. 184. 

63. Ohip.—Great Atlantic & Pacific 
Tea Co. v. Hughes, 3 N.E.2d 415, 
131 Chio St. 501, affirmin^ 4 N.E,2d 
700, 53 Ohio App. 225. 

S.C.—Gantt v. Columbia Cpca-Cola 
Bottling Co., 7 S.E.2d 641, 193 S.O. 

51, 127 A.L.R. 1186. 

64. Ohio.—Mills Restaurant Co. v. 
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Clark, 185 N.E. 470, 45 Ohio App. 
25. 

65. Ark.—Kraft-Phenix Cheese Cor¬ 
poration V. Spelce, 113 S.W.2d 4 76, 
195 Ark. 407. 

Cal.—Stell V. Townsend California 
Glace Fruits, 28 P.2d 1077, 138 
Cal-App., Supp., 777. 

Ga.—Albany Coca-Cola Bottling Co. 
V. Shiver, App., 20 S.E.2d 181— 
Cordell v. Maeon Coca-Cola Bot¬ 
tling Co., 192 S.E. 228, 56 Ga.App. 
117. 

Mich.—Craft v. Parker, Webb & Co., 
55 N.W. 812, 96 Mich. 245, 21 D.R. 
A. 139. 

N.J.—Rudolph V. Coca-Cola Bottling 
Co., 132 A. 508, 4 N.J.Misc. 318. 
Pa.—Madden v. Great Atlantic & Pa¬ 
cific Tea Co.. 162 A, 687, 106 Pa. 
Super, 474. 

S.C.—Caines v. Marion Coca-Cola 
Bottling Co., 17 S.E.2d 315, 198 S. 
C. 204. 

Tenn.—Coca Cola Bottling Works v. 
Kennedy, 13 Tenn.App. 199. 

!B»€asozLaiible time for consnniptioii 

In suits against bakers for plain- 
tiffs’ illness allegedly caused by eat- 
ing cream cakes purchased from bak¬ 
ers, bakers’ motion for judgment, 
based on ground that evidence dis- 
closed that cakes were not consumed 
within a reasonable time after pur- 
chase, was properly denied by the 
trial judge, sitting as a jury, where 
evidence tended to show that cakes 
were purchased in the evening and 
were eaten at eight o’clock the fol- 
lowing morning after having been 
kept o-vemight in electric refrigera¬ 
tor, since question of what consti- 
tuted a reasonable time was a fact 
question for the trial judge.—^Ama¬ 
bile V. Kramps, 2 A,2d 178, 121 N.J. 
Law 219. 

Evidesice held for jury 

(1) Evidence that plaintiff drank 
half a citp of milk to find out what 
was wrong with it after her husband 
and son had complained that some- 
thing was wrong with tea into which 
some of the .milk had b:>©n poured.— 
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Proximate cause. If there is sufficient evidence 
to warrant a finding that the unwholesome condition 
of the food or its contents, or defendant^s negli- 
gence generally, was the proximate cause of plain- 
tiffs injury or illness, or where the evidence on 
such issue is conflicting, a jury question is pre- 
sented;®^ but if there is no evidence to warrant 
such a finding, or if the evidence is such as to per- 
mit of but one logical inference, the issue is one of 
law for the decision of the court.67 


Company or person liahle. Whether or not de¬ 
fendant or a particular defendant manufactured 
bottled, packed, sold or served the food which caused 
the illness or injury is a question for the jury if 
there is sufficient evidence to support a finding on 
the question but if there is no evidence sufficient 
to support a finding, or if the evidence is so ciear 
as to permit of but one logical inference, the court 
may and should dispose of the issue as a matter of 
law.^^ 


McAteer v. Sheffield Farms Co., 152 
A. 469, 9 N.J.Misc. 33. 

(2) Evidence that plaintiff con- 
tinued to masticate and swallow 
bread after discovering gritty sub- 
stance therein.—Dryden v. Continen¬ 
tal Baking Co., 77 P.2d 833, 11 Cal. 
2d 33. 

(3) Evidence showing- that plain- 
tiff drank small part of contents of 
bottle after he ascertained that it 
contained somethingr tasting like 
sand.—Dunn v. Texas Coca-Cola Bot- 
tling Co., Tex.Civ.App-, 84 S.W.2d 
545, error dismissed, 

(4) Evidence that consumer ate 
from jar of wafer-sliced dried beef 
prepared by defendant, the jar hav- 
ing previously been unopened, with- 
out ftrst examining its contents.— 
Armour & Co. v. Roberts, 12 S-E.2d 
376, 63 Ga.App. 846. 

S6. U.S.—Murphy v. Campbell Soup 
Co.. C.C.A-Mass., 62 F.2d 564. 

Ark.—Swift & Co. v. Mabry, 159 S. 
W.2d 61, 203 Ark. 818—Coca-Cola 
Eottling Co. V. Jenkins, 82 S.W.2d 
15, 190 Ark. 930. 

Kan.—Taylor v, P. W. Woolworth 
Co., 98 P.2d 114, 151 Kan. 233. 

Ky.—Great Atlantic & Pacific Tea 
Co. V, Eiseman, 81 S.W.2d 900, 259 
Ky. 103—Kroger Grocery & Baking 
Co. V. Schneider, 60 S.W.2d 594, 
249 Ky. 261. 

Md.—Armour & Co. v. 'Leasure, 9 A. 

2d 572, 177 Md. 393. 

Mass.—Bergantino v. General Bak¬ 
ing Co., 9 N.E.2d 521, 298 Mass. 
106^—Sullivan v. Manhattan Mar- 
ket Co., 146 N.E. 673, 251 Mass. 
395. 

iK.J.—^liipari v. National Grocery Co., 
198 A. 393, 120 N.J.Law 97. 

N.Y.—^Miller v. National Bread Co., 
286 N.T.S. 908, 247 App.Div. 88. 
N.O.—Harper v. Bulluck, 152 S.E. 

405, 198 N.C. 448. I 

Ohio.—Tipple v. High Street Hotel 
Co., App., 41 N.E.2d 879—Witham 
V. Kroger Grocery & Baking Co., 

1 N.K2d 949, 51 Ohio App., 4M. 

Pa.—^Rozumailski v. Philadelphia 
Ooca/-Cola Bottling Co., 145 A. 700, i 
296 Pa. 114—Koplin v. Lrouis K. 
Lilggett Co., 181 A. 381, 119 Pa. 
Super. §29, reversed on other 
grounds 185 A. 744, 322 Pa. 333. 


S.C.—Culbertson v. Coca-Cola Bot¬ 
tling Co., 154 S.E. 424, 157 S.C. 352. 
Va.—Middlesboro Coca-Cola Bottling 
Works V. Campbell, 20 S.E.2d 479, 
179 Va. 693. 

Wis.—Doherty v. S. S. Kresge Co., 
278 N.W. 437, 227 Wis. 661. 

Expert opiuiou evidence is not in- 
dispensable to raising issue of 
whether or not foreign substance in 
food was cause of plaintiff’s illness 
or injury.—Gannon v. S. S. Kresge 
Co., 157 A 541, 114 Conn. 36. 

Meager evidence held sufficient.— 
Barringer v. Ocean S. S. Co. of Sa- 
vannah, 134 N.E. 2S5, 240 Mass. 405. 

Jtiry q.TLestioii preseuted hy evi- 
dence that plaintiffs -who ate the 
cream cakes became ill soon thereaft- 
er, and that other persons at the 
same meal who did not eat the cakes 
were unaffected.—^Amable v. Kramps, 
2 A.2d 178, 121 N.J.Law 219. 

67. U.S.—Murphy v. Campbell Soup 
Co., C.C.A.Mass., 62 P.2d 564. 

Ark.—Jonesboro Coca-Cola Bottling 
Co. V. Young, 132 S.W.2d 382, 198 
Ark. 1032—Coca-Cola Bottling Co. 
V, Wood, 123 S.W.2d 514, 197 Ark. 
489—Kroger Grocery & Baking Co. 
V. Mellon, 102 S.W.2d 859, 193 Ark. 
494. 

Bisxoissal as to one of several de- 
fendants 

In consumer's action against op- 
erators of dairy farm, a dairy com¬ 
pany to which operators sold milk, 
and individual who conducted milk 
route selling milk purchased from 
dairy company, for damages sus- 
tained from undulant fever cbntract- 
ed by consumer while drinking milk 
produced and marketed by defend- 
ants, dismissal of action as to opera¬ 
tors of farm did not require dismiss¬ 
al as to other defendants, where dis¬ 
missal was on ground that consumer 
failed to sustain burden of proving 
that fever was contracted through 
milk produced by operators because 
proofs shoVed tha,t milk obtained by 
remaining defendants from a third 
party was also infected.—Neison v. 
West Coast Dairy Co,, 105 P.2<i 76, 

5 Wash.2d 284, 130 A.L.R. '6^6. 

68. Ala.—Try-M^ Boverage Co. v. 
/Harris» 116 So. 147, 217 Ala. ^02. I 


Mich.—Cheli v. Cudahy Bros. Co., 
255 N.W. 414, 267 Mich. 690. 

Mo.—Hutchison v. Moerschei Prod¬ 
ucts Co., 133 S.W.2d 701, 234 Mo. 
App. 518. 

N.J.—Carbone v. California Packing 
Corporation, 169 A, 866, 12 N.J. 
Misc. 209—Rudolph v. Coca-Cola 
Bottling Co., 132 A. 508, 4 NM. 
Misc. 318. 

S.C.—Gantt v. Columbia Coca-Cola 
Bottling Co., 7 S.E.2d 641, 193 S.C. 
51, 127 A.L R. 1185—Culbertson v. 
Coca-Cola Bottling Co., 154 S.E. 
424, 157 S.C. 352. 

Tex.—Dunn v. Texas Coca-Cola Bot¬ 
tling Co., Civ.App., 84 S.W.2d 545, 
error dismissed. 

Whether label represented distrib¬ 
utor as manufacturer so as to ren- 
der distributor liable was a question 
of fact for the jury.—Slavin v. Fran¬ 
cis H. ‘Leggett & Co., 177 A. 120, 114 
N.J.Law 421, affirming 173 A. 597, 
12 N.J.Misc. 549, and affirmed 186 
A. 832, 117 N.J.Law 101. 

69. U.S.—Murphy v. Campbell Soup 
Co., C.C.A.Mass. 62 P.2d 564. 

Ny.—Nehi Bottling Co. v. Thomas, 
33 S.W.2d 701, 236 Ky. 684. 

Miss.—Jackson Coca-Cola Bottling 
Co. V. Grubba, 108 So. 732, 143 
Miss. 590. 

Pa.—Werner v. Armour & Co., 183 
A. 48, '320 Pa. 440. 

Tenn.—Wilkes v. Memphis Grocery 
Co., 134 S.W.2d 929, 23 Tenn.App. 
550, rehearing denied Wilkes v. 
Jones, 139 S.W.2d 416, 24 Tenn. 
App. 36. 

SvideiLce held ihsnfflcieiit 

In action for damage from drink- 
Ipg carbonated beverage, evidence, 
which failed to show that individual 
who allegedly delivered Products 
from piant of alleged manufacturer 
to dealer from whom bottle in ques¬ 
tion was purchased was an em- 
ployee of alleged manufacturer, of 
to disputo lease showing that piant 
wa^ leased by alleged rnanufactufer 
to another, qt to show that purpprt- 
ed advertisement of beverage by 
manufacturer was authorized or paid 
for by it, was insufficient for jnry 
bn question of manufactureFs liabil- 
fW.—^Neely v. Jackson Coca Cola Co., 
184 So. 467, 183 Miss. 635. 
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Weight and credibility. The credibility of wit- 
nesses*^® and the weight to be accorded their testi- 
mony'^^ are matters solely for the determination of 
the jury. 

c. Instructions 

Ruies governing instructions in civii cases generally, 
are applicable as to the necessity, propriety and requisites 
of instructions in food cases. 


The ruies of law governing instructions in civii 
cases generally, apply as to the necessity, pr^riety, 
and requisites of the instructions in an action for 
injuries caused by unfit food or food products.*^^ 
Thus instructions must be in conformity with the 
evidence,*^^ and the pleadings,'^'^ and must not be 
misleading or confusing.*^^ Such ruies have been 
applied to instructions with respect to defendant^s 
duty76 and liability,^^ the burden'^® and sufficiency^» 


70. U.S.—Bolton V. Kroger Grocery 
& Baking Co., aC.A.Ind., 123 F.2d 
526. 

Ark.—Kroger Grocery & Baking Co. 
V. Melton, 102 S.W.2d 869, 193 Ark. 
494. 

Ohio.—Witham v. Kroger Grocery & 
Baking Co., 1 N.E.2d 949, 51 Ohio 
App. 499. 

71. Ark.—Kroger Grocery & Baking 
Co. V. Melton, 102 S.W.2d 859, 193 
Ark. 494—Anheuser-Busch, Inc., v. 
Southard, 84 S.W.2d 89, 191 Ark. 
107, 

72. Ala.—Try-Me Beverage Co. v. 
Harris. 116 So. 147, 217 Ala. 302. 

Ohio.—^Witham v. Kroger Grocery & 
Baking Co., 1 N.E.2d 949, 51 Ohio 
App. 499. 

73. Ark.—Jonesboro Coca-Cola Bot- 
tling Co. V. Young, 132 S.W.2d 382, 
198 Ark. 1032. 

Ga.—Moree v. Shiver, 12 S.E.2d 118, 
63 GaApp. 761—Albany Coca-Cola 
Bottling Co. V. Shiver, 12 S.E.2d 
114, 63 Ga.App. 755—^Hathcox v. 
Atlanta Coca-Cola Bottling Co., 178 
S.E. 404, 50 Ga.App. 410-~Slaugh- 
ter V. Atlanta Coca-Cola Bottling 
Co.. 172 S.E. 723, 48 GaApp. 327. 

Ky.—Great Atlantic & Pacific Tea 
Co. V. Eiseman, 81 S.W.2d 900, 259 
Ky. 103. 

Mont.—Kelley v. John R. Daily Co., 
181 P. 326, 56 Mont. 63. 

Tex.—Texas Coca-Cola Bottling Co. 
V. Liovejoy, Civ.App., 138 S.W.2d 
254, error refused—Texas Coca- 
Cola Bottling Co. V. Wimberley, 
Civ.App., 108 S.W.2d 860, error dis- 
missed. 

Wis.—Prinsen v. Russos, 215 N.W. 
S05, 194 Wis. 142. 

74. U.S.—Troietto v. G. H. Ham- 
mond Co., C.C.A.OhiO', 110 F.2d 135. 

75. Ala—Coca-Coca Bottling Co. v. 
Crook, 132 So. 898, 222 Ala 369— 
Travis v. Louisville Sc N. R. Co., 
62 So- 851, 183 Ala 415. 

Ga—Hathcox v. Atlanta Coca-Cola 
Bottling Co., 178 S.E. 404, 60 Ga 
App. 410—^Slaughter v. Atlanta 
Coca-Cola Bottling 06., 1T2^ S.E. 
723, 48 GaApp. 327. 

—^McAteer y. Sheffield Faons Cpi., 
152 469, 9 N.J.Mise. 33. 


76. Instructions held prop«r or not 
erroneous 

(1) Tn general. 

U. S.—Bissonette v. National Biscuit 
Co., C.C.A.Vt., 100 F.2d 1003. 

Ariz.—Eisenbeiss v. Payne, 25 P.2d 
162, 42 Ariz. 262. 

Ga.—Moore v. Maeon Coca-Cola Bot¬ 
tling Co., 179 S.E. 916, 51 GaApp. 
14S, conforming to answers 178 
S.E. 711, 180 Ga. 335—Slaughter v. 
Atlanta Coca-Cola Bottling Co., 172 
S.E. 723. 48 GaApp. 327. 

N.J.—McAteer v. Sheffield Parms Co., 
152 A. 469, 9 N.J.Misc. 33. 

S.C.—Burnette v. Augusta Coca-Cola 
Bottling Co., 154 S.E. 645, 157 S.C. 
359. 

(2) Charge that lack of care by de¬ 
fendant need not be proved where 
evidence made out case of negligence 
per se.—Hunter v. Derby Foods, C. 
C.A.N.Y., 110 P.2d 970, 133 A.L.R. 
255. 

Instructions held iniproper or prop- 
erly refused 

(1) In general.—^Whistle Bottling 
Co. V- Searson, 92 So. 657, 207 Ala 
387—Alabama Coca-Cola Bottling Co. 

V. Causey, 180 So. 588, 28 AlaApp. 
115, certiorari denied 180 So. 590, 235 
Ala 570. 

(2) Charge that ordinary care 
would relieve defendant of liability 
where evidence made out case of 
negligence per se.—Donaldson v. 
Great Atlantic & Pacific Tea Co., 200 
S.E. 498, 59 Ga.App. 79, conforming 
to answers to certified questions 199 
S.E. 213, 186 Ga 870, 128 A.KR- 456. 

77. U.S.—F. W. Woolworth Co. v. 
Wilson. C.C.A.Tex., 74 F.2d 439, 08 
A.KR- 681. 

S.C.—Burnette v. Augusta Coca-Cola 
Bottling Co., 154 S.E- 645, 157 S. 
C. 359. 

yiolation of pure, food law 
Where the complaipt allegea as 
the only basis for recovery, the neg- 
ligence of defendant in selling dis- 
eased meat unfit for human food, it 
is error to submit, as the law gov- 
ernmg defend^t^s liability, sections 
pf a pure food act^ profeibiting apy- 
one sellifig adulterated food^ defined 
tp include meat unfit for food.—Ples- 
I s^r V. Carstens Packing Co., 142 P. 
694, 81 241. 
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73. Instructions held not improper 
or erroneous 

(1) In general. 

Ala—Whistle Bottling Co. v. Sear¬ 
son, 92 So. 657, 207 Ala. 387. 

Ark.—Coca Cola Bottling Oo. of 
Southeast Arkansas v. Spurlin, 132 
S.W.2d S2S, 199 Ark. 126. 

111.—Zorger v. Hillraan*s, 4 N.E.2d 
900, 287 Ill-App. 357. 

Va.—M.ddlesboro Coca-Cola Bottling 
Works V. Campbell, 20 S.E.2d 479, 
179 Va. 693. 

(2) On doctrine of res ipsa loqui¬ 
tur.—Gainesville Coca-Cola Bottling 
Co. V. Stewart, 179 S.E. 734, 51 Ga 
App. 102. 

(3) As applying doctrine of res 
ipsa loquitur. 

Mass.—^Tonsman v. Greenglass, 142 
N.E. 756, 248 Mass. 275. 

R. I.—Minutilla v. Providence Ice 
Cream Co., 144 A. 884, 50 R.I. 43, 
63 A.L.R. 334. 

Instructions held improper or prop- 
erly refused 

(1) In general.—Great Atlantic & 
Pacific Tea Co. v. Crabtree, 161 So. 
508, 230 Ala 443—Coca-Cola Bottling 
Co. V. Crook, 132 So. 898, 222 Ala 369. 

(2) As placing on defendant bur- 
den of proving freedom from negli¬ 
gence.—Schlosser v. Goldberg, 9 A. 
2d 699, 123 N.J.Law 470. 

79. Instructians held proper 

(1) In general.—Chevy Chase Dai- 
ry V. Mullineaux, 71 P.2d 982, 63 
App.D.C. 259, followed in 71 F.2d 
984, 63 App.D.C. 261 and 71 F.2d 985. 
63 App.D.C. 262. 

(2) On Question of what circum- 
stances, if found to exist, would 
maJke out prima facie case of negli¬ 
gence.—Coca-Cola Bottling Co. of 
Southeast Arkansas v. Spurlin^ 132 

S. W.2d 828, 199 Ark. 126. 

Xnstructions held improper 

(1> As declaring as matter of law 
sufiiclency of evidence to overcome 
prima facie presumption.—Coca^CJola 
Bottling Co. of Southeast Arkansas 
V. Bell, 109 S.W.2d 115, 194 Ark. 671, 

(2) As informing jury what evi¬ 
dence would justify inference of neg¬ 
ligence.—Moore v. Maeon Coca-Cola 
Bottling Co., 178 S.E. 711, 18,0 Ga. 
335, answers conformed to 179 S E. 
916, 51 Ga-^pp, 148. 

(3) As suggesting that plaintifPs 
accident ajone constituted evidence 
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§ 70 

of proof to make out a case or defense, or to make 
a prima facie case or Justify an inference, proxi¬ 
mate cause,®^ negligence per se,^^ and contributory 
negligence.^2 

Under the rule announced by some authorities 
that the liability of a manufacturer for placing on 
the market food unfit for consumption may be based 
on negligence or on breach of warranty, see supra 
§ 59, and that plaintiff may rely on either or both 
in bringing action, see supra § 66, it has been held 
proper to submit the case to the jury on both the- 
ories.^2 

d. Verdict 

General rules governlng verdicts apply in food cases. 

The general rules relating to verdicts in civil ac- 
tions apply to verdicts in food cases.^^ 

§ 71. Damages 

Damages may be recovered for loss of earnings during 


iUness, pain and suffering, permanent Injuries, and death. 
Punitive damages are not allowable uniess defendanfs 
conduct was malicious, reckless, or wanton. 

There being no Standard fixed by law for meas- 
uring the value of human health and happiness, in 
such cases wide latitude must be allowed for ex- 
ercise of the jury’s judgment, and, uniess the 
amount is so grossly out of all proportion to the 
in jury received as to shock the conscience, the 
court cannot substitute its judgment for that of 
the jury.85 Damages may be recovered not oniy 
for suifering endured for a considerable time, and 
for permanent injuries,^® but also, in an action based 
on negligence, for the death of the consumer.87 
Such earnings as the jury find plaintiff would have 
made and was not able to make because of his sick- 
ness may be recovered.^^ 

Punitive dainages should not be allowed uniess 
defendant^s conduct is shown to have been mali¬ 
cious, reckless, or wanton.^® 


POOL. See the C.J.S. title Insane Persons § 2, al¬ 
so 32 C.J. p 622 notes 74-81. 

FOOLISHLT DRVKK. See Drunk 28 C.J.S. p 539 
note 27. 

POOT, The terminal part of the leg of a man or 


animal; that part of an animal upon whieh it rests 
when standing, or upon whieh it moves; in man, 
the pes, or part of the leg below the ankle joint or 
tibiotarsal articulation;! that portion of the leg 
below the ankle joint; a part of the support of the 
human body, and, when nsed in connection with the 
rest of the leg as a means of locomotion, essentially 


of actionable negligence.—Coca-Cola 
Bottling Co. of Henderson v. Munn, 
C.aA.K.C., 99 F.2d 190. 

80. lustructioiis lield. proper or not 
erroneons 

Ark.—Jonesboro Coca-Cola Bottling 
Co. V. Young, 132 S.W.2d 382, 198 
Ark. 1032. 

S.C.—Burnette v. Augusta Coca-Cola 
Bottling Co.. 154 S.E. $45, 157 S.C. 
359. 

Va.—Middlesboro Coca-Cola Bottling 
Works V. Campbell, 20 S.E.2d 479, 
179 Va. 893. 

Instmctions lield erroneons or prop- 
erly refnsed 

Instruction that, if illness of cus- 
tomer suing caf6 for serving unflt 
food “could*’ have resulted from otli- 
er causes than flsh poisoning, jury 
should find for caf$.—C. O. Hooper 
Cafe Oo. V. Henderson, 137 So. 419, 
223 Ala- 579. 

81. U.S.—Troietto v. G. H. Ham- 
mond Co., C.C.A.Ohio, 110 F.2d 135. 

Ohio-—Rubbo v. Hughes Provision 
Oo., 36 lSr.E.2d 144, 67 Ohio App. 
123, afflrmed 34 N.B.2d 202, 138 
Ohio St 178. 

S.C.—^HoUis V. Armour & Oo., 2 S.E. 
2d 681, 190 S.O. 170—Bumette v. 
Augusta Ooca-Cola Bottling Oo., 


154 S.E. 645, 157 S.C. 359—Culbert- 
son V. Ooca-Cola Bottling Co., 154 
S.E. 424, 157 S.C. 352. 

82. Ga.—Moree v, Shiver, 12 S.E.2d 
118, 63 Ga.App. 761—Albany Coca 
Cola Bottling Co. v. Shiver, 12 S. 
E.2d 114, 63 Ga.App. 755—Hathcox 
v. Atlanta Coca-Cola Bottling Co., 

178 S.E. 404, '50 Ga.App. 410. 

Ky.—Great Atlantic & Pacific Tea 
Co. V. Eiseman, 81 S.W.2d 900, 259 
Ky. 103. 

S.C,—Burnette v. Augusta Coca-Cola 
Bottling Co., 154 S.E. 645, 157 S.C. 
'359. 

Tenn.—^Hall Grocery Oo. v. Wall, 13 
Tenn.App. 203. 

Tex,—Texas Coca Cola Bottling Co. 
V. 'Lovejoy, Civ.App., 112 S.W.2d 
203, error dismissed. 

Va.—Middlesboro Coca-Cola Bottling 
Works V. Campbell, 20 S.B.2d 4T9, 

179 Va. 693. 

83,. lowa,—Anderson v. Tyler, 274 
N.W. 48, 223 lowa 1033. 

84. Consistency 

In action against manufacturer of 
pancake flour and retailer by wife 
for pain and suffering caused by pan- 
cakes made from the flour and by 
husband for loss of Services and 
medical expenses, where court in- 
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structed jury that if wife asked for 
the particular brand the jury might 
exculpate the retailer, a verdict in 
favor of the retailer was not incon- 
sistent with finding of negligence of 
manufacturer.—Moreno v. France 
Milling Co., 26 N.Y.S.2d 400, 261 App. 
Div. 991. 

85. Mont.—Kelley v. John R. Daily 
Co., 181 P. 326, 56 Mont. 63. 

Damages allowed or held not ezoes- 
sive 

One hundred and fifty dollars for 
breaking of artificial tooth.—Gross- 
man v. Hotel Astor, 1 N.Y.S.2d 307, 
166 Misc. 80. 

86. IST.Y,—Rosenbusch v. Ambrosia 
Milk Corp., 168 N.Y.S. 505, 181 App. 
Div. 97. 

Pa.—Stamp v. Abbott, 21 Pa.Dist 
629. 

87. Conn.—Burkhardt v. Armour & 
Co., 161 A 385, 115 Conn. 249, 90 
AL.R. 1260. 

88. Pa.—Stamp v. Abbott, 21 Pa- 
Dist. 629. 

89. N.C.—Perry v. Kelford Ooca- 
Cola Bottling Oo., 146 S.E. 805, 196 
N.C. 690. 

1. Mich.—Reno v. Holmes, 214 N.W. 
174, 175, 238 Mich. 572. 
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a part of the leg;^ the human foot has been held to 
embraee the arch.^ In a broader sense, the base, 
bottom, or foundatian of anything; the end or ter- 
inination.^ 

As a measure of length see the C.J.S. title Weights 
and Measures § 1, also 26 C.J. p 790 note 3. 

Phrases employing the word are set ont in the 
note.5 Other phrases as to which more reeent ad- 
judications have not been found are listed in 26 C.J. 
p 790 notes 5-10. 

FOOTBALL. A Tvell-known game, described as a 
spirited eontest or stmggle between two sets of 
players to drive a large ball, usnally covered with 
leather, to one end or other of the field on which 
the game is played.6 

FOOTBOAED. Boards placed lengthwise of rail- 
road freight cars, and above their loads, in sueh 
manner as to afford a convenient way for the nse 
of brakemen in passing from one part of the train 


to another;"^ also a ninning board six or eight ineh- 
es wide projecting along the ontside of open or 
summer Street cars.® The term is nsed interchange" 
ably with “mnning board.^^9 

Liability for injuries to passengers riding on foot- 
board see Carriers § 752 note 98; and power to 
regulate operating equipment of railroad rolling 
stoek generally see the C.J.S. title Railroads §§ 424- 
427, also 51 C.J. p 1023 note 45-p 1040 note 73. 
For references to other specifie uses see 26 C.J. p 
790 note 13. 

FOOTGrELD. In the forest law, an amereement for 
not eutting out the ball or eutting off the claws of 
a dog^s feet.i® 

FOOTING-. Established place; firm position; rel¬ 
ative eondition.ll 

In another sense, an enlargement at the lower 
end of a wall, pier, or eolumn, to distribute the 


2 . Ky.—Mills V. Mills & Connelly, 
283 S.W. 1010, 1011, 214 Ky. 675. 

3 . U.S.—Trustees for Arch Preserv- 
er Shoe Patents v. James McCree- 
ry & Co., Cust. & PatApp., 49 P. 
2d 1068, 1071. 

4. Black L.D. 

5. ‘TPoot-acre metliod” 

(1) Deflned as a method of deter- 
miningr market value of coal lands 
for assessment, a “foot-acre” being 
one acre of coal one foot thick.— 
In re Hudson Coal Co., 193 A. 8, 10, 
327 Pa. 247. 

(2) Held not to include exhausted 
areas, barrier pillars, or coal areas 
entirely unminable because of physi- 
cal conditions, or areas of unproved 
minability, unless development and 
exploration discloses such areas to 
contain minable coal.—In re Hudson 
Coal Co., supra. 

See also the C.J.S. title Taxation § 
404. 

“Foot i>assenger»» 

(1) Deflned as one who passes or 
travels on foot, as over a toll bridgre. 
—Regina v. Yates, 6 Can.Cr.Cas. 282, 
292. 

(2) May include those arriving by 
rail from points outside and enter- 
ing a ferry from a railroad station, 
as well as those entering without 
having been passengers on the rail- 
roads.—^New York Central & H. R. 
R. Co. V. Hudson County, 65 A. 860, 
861, 74 N-.J.Law 367. 

*‘Poot drop” 

<1) Described generally an in- 
ability to control the liftin^ and 
sidewise movement of the foot.— 
Engelking v. CarlsOh, 88 P.2d 695, 
696, IZ CaX2d 216. 


(2) More specifically, it consists 
of a loss of ability to turn the foot 
inward, a loss of ability to extend 
the toes and to raise them, and a loss 
of sensation in the lower frontal por- 
tions of the leg below the knee, and 
the greater portion of the top of the 
foot.—Engelking v. Carison, Cal.App., 
80 P.2d 96, 97. 

Other phrases constmed 

(1) “Foot front rui e,” ‘*foot front- 
age rule," or “front-foot rule,’" as a 
method of apportioning assessment 
of benefits for public improvements 
see the C.J.S. title Municipal Corpo- 
rations § 1428, also 44 C.J. p 661 note 
82-p 662 note 85. 

(2) “Foot lock,” deflned as a sup- 
port for a scaffold, consisting of a 
short joist, one end of which is in- 
serted into the wall along which the 
scaffold is to be used, and an upright 
post placed under the other end of 
the joist to sustain it in a horizontal 
position, and employed where a 
trestle, by reason of its projecting 
legs, cannot be brought sufflciently 
near the end of the scaffold to pre- 
v-ent the ends from tipping.—U. S. 
Smelting Co. v. Parry, Utah, 166 F. 
407, 409, 72 C.C.A. 159. 

(3) “Foot of the fine,” deflned as 
the fifth part of the conclusion of a 
fine; it includes the whole matter, 
reciting the names of the parties, 
day, year, and place, and before 
whpm it was acknowledged or levied. 
—Black L.D, 

(4) “Foot i)ound,” deflned as a 
unit of energy, or worfc, equal to the 
Work required to raise one pound 
avoirdupois against the force of 
gra.vity.to the height of one foot.— 
Blaci li.D. 


(5) “Foot race,” as meaning a race 
run by a person on foot; it may re¬ 
fer to one person running alone 
against time.—Lynall v. Longboth- 
om, 2 Wils.C.P. 36, 38, 95 Reprint 
<671. 

(6) “Impact velocity of 3200 foot 
pounds,” as meaning having a force 
sufficient to raise thirty two hun- 
dred pounds one foot.—Healey v. 
Moran Towing and Transportation 
Co., C.C.AN.Y., 253 F. 334, 337. 

6. Can.—Regina v. Carter, 31 Can.Lu 
J. 664, 665. 

Phrase constmed 

“Football season,” as beginning 
with the first frost, and ending “very 
appropriately with the day of gener- 
al thanksgiving.”—Sieherts v. Spang- 
ler, 118 N.W. 292, 293, 140 lowa 236. 

7. lowa.—Hosic v. Chicago, R. I. & 
P. R. Co., 37 N.W. 963, 964, 75 
lowa 683, 9 Am.S.R. 518. 

8. Or.—Anderson v. City & Subur- 
ban Ry, Co., 71 P. 659, 42 Or. 505. 

9. lowa.—^Hosic v. Chicago, R. I. & 
P. R. Co., 37 N.W. 963, 964, 75 
lowa 683, 9 Am.S.R. 518. 

10. Black L.D. 

11. Neb.—State v. Boyd, 48 N.W. 
739, 749, 51 N.W. 602, 31 Neb. 682. 

Phrases constmed 

(1) “On an equal footing with the 
original States.”—State v. Boyd, sur 
pra. 

(2) “On the footing of,” as mean¬ 
ing on the same principle as.—Wild- 
ing V. Sanderson, 189-7, 2 Ch. 534, 
548. 

(3) “Upon the footing of a bili of- 
exchange.”—Tandy v. Wolfe, 110 S. 
W.2d 277, 278, 270 .Ky. 556. 
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load, and, mth tlie fonndation, generally nnderstood 
as constitnting a paxt of the strueture,^2 

FOOTMAIT. A pedestrian or p€rson walking on the 
sidewalk, as contrasted with a person riding a bi- 
eyele on the sidewalk.^^ 

FOOTPATH. A highway for foot passengers 
only;i4 a path for persons on footA^ The term 
has been distinguished from ^'eauseway.^i® 

FOOTPEINTS. Impressions made npon earth, 
SHOW, or other snrface by the feet of persons, or by 
the shoes, boots, or other covering of the feet.^^ 
As means of identifieation see Criminal Law § 616 b 
(3). 

rOOTWALK. A sidewalklis 

FOOTWAY. A path or passage for pedestrians; 
footpath;^^ a term nsed merely to distingnish an 
ordinary passageway from a horse- or carriage- 
way.20 

As inelnded by terms, ^^pnblie way” or ^%gh- 
way” see the C.J.S. title Highways § 1, also 29 CJ, 


p 365 note 23. 

FOR. Most commonly appearing as a preposition,, 
the term has been used in numberless relations and 
with many meanings.^^ It has been frequently nsed 
as denoting agency,^^ and as meaning as agent of, 
in behalf of, or in place of by;24 and represent- 
ing.25 With somewhat different shades of meaning 
it has also been defined as in favor of in lien of, 
or instead of;27 on;^^ on charge of;29 to be ap- 
plied to;S0 in a sum not exeeeding; to the amonnt 
of;3i to the extent, number, quantity, or amonnt 
of;S2 "^ith regard to;^^ ^jth respect to;34 ^|. 

so before or in front of.^^ 

When used to express or refer to cause or pur- 
pose, the term eonnotes the end with reference to 
whieh anything is, acts, serves, or is done;36 and 
construed in its most general sense, as indieating 
that in eonsideration of which, in view of which, 
or -with reference to which, anything is done or 
takes place, or as indieating the end to which anj- 
thing acts, serves, or is donej^T jg often employed m 
a sense denoting suitability,^^ has been spectS- 
cally defined as meaning appropriate or adapted to; 


12. lowa.—^Keith Furnace Oo. v. 
Minear, 293 N.W. 26, 28, 228 lowa 
989. 

“Pootiag* stone” 

(1) Defined as any stone for the 
footinff of a wall.—^Webster New Int 
D. 

(2) May be synonymous with 
*‘dinaension stone," see 26 C.J.S. p 
1312 note 10. 

(3) Compared with, and distin¬ 
guished from, “rubblestone,"—Nu- 
gent V. Armour Packing Oo., Mo. 
App., 81 S.W. 506, 507. 

“Footing or heavy dimension stone” 
see 26 C.J.S. p 1313 note 12, 

12. Ind.—Mercer v. Corbin, 20 N.E. 
132, 134, 117 Ind. 450, 10 Am.S.R. 
76, 3 •L.R.A. 221. 

Eng.—Regina v. Pratt, iL.R, 2 
Q.B. 64, 95. 

15. Can.—^Regina v, Tates, 6 Can.Cr. 
Cas. 282, 292. 

16. Eng.—Regina v. Pratt, L.R. 3 Q. 
B. 64, 66. 

17- Black L.D, 

18. Can.—Regina ▼. Yates, 6 Can. 
Cr.Cas. 282, 292. 

19. ^ Can.—‘Regina v. Yates, supra. 
ICaaniitfir depeuds on context 

When used in a statute, the con- 
tesjt must govern its meaning.—^Re¬ 
gina V. Pratt, L.R. 3 Q.B. 64, 65— 
Scales V. Pickering, 4 Bing. 448, 453, 
13 ELa-D. 582, 130 Reprint 840. 

As pM of xoad 

"Pootways are part of the road, 1 
e. • * « the part of the road 


most convenient for foot-passengers 
is as much part of the road as the 
other part which can be used by 
horses and carriages.” 

Eng.—Curtis v. Kesteven County 
Council, 45 Ch.D. 504, 509. 

Can.—Regina v. Yates, 6 Can.Cr.Cas. 
282, 292. 

“Publio footway,” defined as a 
footway for the use of the public; 
one of the kinds of public ways.— 
Tyler v. Sturdy, 108 Mass. 196, 197. 

20. Mass.—Gerrish v. Shattuck, 132 
Mass. 235, 238. 

21. rr.S. —Mudge V. Black, Sheridan 
& Wilson Co., Mo., 224 F. 919, 921, 
140 C.C.A. 397. 

Cal.—Marlenee v. Brown, App., 128 
P.2d 137, 143, citing Corpus Juris. 
D.C.—Work V. U. S. ex rei. Rives, 
295 F. 225, 227, 54 App.D.C. 84. 

22. XJ.S,—The Iristo. D.C.N.Y., 43 

F.Supp. 29, 33, citing Corpus Juris. 

•Cal.—Marlenee v. Brown, App., 128 
P.2d 137, 143, quoting Corpus JU- 
ris. 

23. Cal.—Marlenee v. Brown, supra, 
quoting Corpus Juris. 

N.M.—Medier v. Henry, 97 P.2d 661, 
662, 44 N.M. 63. 

26 C.J. p 791 note 38. 

FOrm of signature by agent "Tor" 
Principal see Agency § 127 d (3) 
(b). 

24. Ohio.—Meriden Silver Piate Co. 
V. J^lory, 7 N.B. 753, 755, 44 Ohio 
SL 430. 

25. N.MiT—Medier V. Henry, 97 P.2d 

1 661, 662, 44 N.M. 63. . : ! 
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28. Century D. 

27. U.S.—Mudge v. Black, Sheridan 
& Wilson Co.. Mo., 224 F. 919, 921, 
140 C.C.A. 397. 

N.M.—Medier v. Henry, 97 P.2d 661, 
662, 44 N.M. 63. 

26 C.J. p 791 note 45, 

28. Eng.—Doe v. Smith, 1 B. & B. 
97, 113, 5 E.aD. 525, 129 Reprint 
660. 

29. Me.—Stacy v. Portland Pub. 
Co., 68 Me. 279, 286. 

30. Okl.—McGannon v. State, 124 P. 
1063, 1067, 33 Okl. 145, Ann.Cas. 
1914B 620. 

Pa.—^Farmers’ Mut F. Ins, Co. v. 
Moyer, 97 Pa. 441, 448, 449, 

32. Century D. 

33. Nev.—State v. Consolidated Vir¬ 
ginia Mln. Co., 16 Nev. 432, 445— 
Gibson v. Mason, 5 Nev. 283, 304. 

34. Mo.—Elmore-Schultz Grain Co, 
V. Stonebraker, 214 S.W. 21'6, 221, 
202 Mo.AbP. 81. 

26 C.J. p 7sil note 66. 

35. Wis.—^Ready v. Sommer, 37 Wis* 
265. 268. 

38. Me.—^Bates v, Schillinger, 145 A, 
396, 399, 128 Me. 14. 

S!^7arly expressed 

"Indieating the cause, motive or 
occasion of an act, state or condi- 
tlon.”—^American Ins. Co. v. Nay- 
lor, 87 P.2d 260, 265, 103 Colo.'461- 

37. U.S.—zFleming v. Atlantic Co., P- 
C-Ga.., 40 F.Supp. 664, 660. 

38. N.H;.—Sullivan v. Anglo-Aineri- 
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snitable to the pnrpose, requirement, character or 
state of; with reference to the needs, purposes, or 
uses of;^^ as a preparation toward or in view of; 
having as goal or object; to serve as part of; to 
STipply the need of; in order to effect;^® as the ef- 
fect of;^^ because of; by reason of; on aceonnt 
of;*^^ designed to be or serve for the benefit 

of; for the use of;'^^ for the sake of;*^^ growing 
out of;^^ in conneetion with;^'^ in eonsequenee 
of;'^^ in consideration of;^^ in the direetion of; 
toward; with a view of reaching.^o jias been 
held, however^ that the word per se does not diselose 
a testamentary intention.^^ 

When applied to time the term signifies dura- 
tion^2 and has been defined as meaning during;^^ 
during the continuance of;^^ through;55 through- 
out;56 throughout the period specified;^'^ and has 


also been defined with approval to mean the space 
of all time through whieh an action or state ex- 
tends.ss 

Again this word is sometimes employed as im- 
porting a eondition preeedent,^® or as a word of 
limitation.®^ 

The word is sometimes used as a conjunction 
meaning “beeaTise.”^! 

The term has been held equivalent to, or synony- 
mous with, ^^beeause of” see 10 G.J.S. p 222 in Pock¬ 
et Parts, ^^during” see 28 G.J.S. p 593 note 7, 

‘in behalf of” and “on his behalf,”^^ “in respeet 
of^j}64 «of/’®^ “on,”®® “on aecount of,”®^ and “pro.”®® 
It has been compared with, or distinguished Trom, 
“afiecting,”®® “before” see 10 C.J.S. p 231 note 62, 
“descriptive of,””^® “during^’ see 28 G.J.S. p 593 note 


can Inv. Trust Co., 193 A- 225, 
227, 89 N.H. 112. 

39. Ohio.—Robert V. Clapp Co. v. 
Pox, 178 N.E. 586, 588, 124 Ohio 
St. 331. 

Similarly expressed 

(1) With a view to the use, benefit, 
comfort, convenience, etc., of.—Cen- 
tury JD.—26 C.J. p 791 note 53. 

(2) For the purpose of. 

Eng.—Atty.-Gen. v. Sillem, 10 Jur.,N. 
S., 393, 396, 

40. XJ.S.—Chapman v. Home Ice Co., 
D.C.Tenn., 43 P.Supp. 424, 428— 
Fleming v. Atlantic Co., D.C.Ga., 40 
P.Supp. 654, 660. 

41. Colo.—^American Ins. Co, v. Nay- 
lor, 87 P.2d 200, 265, 103 Colo. 461. 

42. Cal.—Kelly v. State Personnel 
Board of California, 88 P.2d 264, 
266, 31 Cal.App.2d 443. 

Colo.—American Ins. Co, v. Naylor, 
87 P.2d 260, 265, 103 Colo. 461. 
N.H.—Lumbermens Mut, Casualty Co. 
V. Yeroyan, 5 A.2d 726, 727, 90 N. 
H. 145. 

26 C.J. p 791 note 48. 

Similarly expressed 

“On account of; because or by 
means of.”—Cormier v. Hudson, 187 
N.E. 625, 626, 284 Mass. 231—Balian 
V. Ogassian, 179 N.E. 232, 235, 277 
Mass. 525, 78 A.L.R. 1021. 

43. Century D. 

44. D.C.—Work v, U. S. ex rei. 
Rives, 295 F. 225, 227, 54 App.D.C. 
84. 

26 C.J. p 791 note 53. 

45 . Colo. — ^American Ins. Co. v. Nay¬ 
lor, 87 F.2d 260, 265, 103 Oolo, 4tl. 

- 46 . Mass.—Cormier v. Hudson, 187 
N.E. 625, 626, 284 Mass. 231—Bali- 
an ‘V. Ogassian, 179 N.B. 232, 235, 
277 Mass. 525, 78 A.L.R. 1021— 
Mulvey v. Boston, 83 N.E. 402, 403, 
197 Mass. 178, 14 Ann-Cas. 349. 


47. N.M.—Medier v. Henry, 97 P.2d 
661, 662, 44 N.M. 63. 

48. Cal.—^Kelly v. State Personnel 
Board of California, 88 P.2d 264, 
266, 31 Cal.App.2d 443. 

Colo.—American Ins. Co. v. Naylor, 
87 P.2d 260, 265, 103 Colo. 461. 

49. D.C.—Work v. U. S. ex rei. 
Rives, 295 P. 225, 227, 54 App.D.C. 
84. 

26 C.J. p 791 note 43. 

50. Ohio.—Robert V. Clapp Co. v. 
Pox, 178 N.E. 586, 588, 124 Ohio ^t. 
331. 

51. “The naked word ‘for,’ never 
could amount to a testament.”— 
Plumstead*s Appeal, 4 Serg. & R., 
Pa., 545, 547. 

52. Pia.—Burdine v. Sewell, 109 So. 
648, 653, 92 Fla. 375. 

Tenn.—Progressive Building & Loan 
Ass’n v. Mcintyre, 89 S.W.2d 336, 
337, 169 Tenn. 491. 

I Tex-—Cunningham v. State, 44 S.W. 
2d 739, 119 Tex.Cr. 572. 

26 C.J. p 791 note 57. 

53. 111.—^Haas v. Lincoln Park 
Com'rs, 171 N.E. 526, 530, 339 111. 
491. 

Tex.—Cunningham v. State, 44 S.W. 

I 2d 789, 119 Tex.Cr. 572. 

26 CJ. p 791 note 58. 

i 54. Ky.—Jenkins v. City of Bowling 
Green, 64 S.W.2d 457, 458, 251 Ky. 
119- 

i Mont,—Garry v. Martin, 227 P. 573, 
576, 70 Mont. 587. 

: Ohio.—State v. Kuhner, 140 N.K. 344, 
346, 107 Ohio St 406. 

26 C.J. p 791 note 61. 

55. Or.—Watson v. SalCTci, 164 P. 

567, 568, 1184, 84 Or. 666. 

Pa.^—Keppelman v. Reading, 14 Pa. 
f IMst 61, 62. 


56. Ky.—Jenkins v. City of Bowling 
Green, 64 S.W.2d 457, 458, 251 Ky. 
119. 

Mont.—Garry v. Martin, 227 P- 573, 
576, 70 Mont. 587. 

Ohio.—State v. Kuhner, 140 N.EL 344, 
346, 107 Ohio St. 406. 

26 C.J. P 791 note 60. 

57. 111.—Haas v. Lincoln Park 

Com’rs, 171 N.E. 526, 530, 3S9 111. 
491. 

58. Mo.—State v. Tucker, 32 Mo.App. 
620, 621. 

59. Eng.—Cowper v. Andrews, Hob. 
39, 80 Reprint 189. 

26 C.J. p 791 note 64. 

GO. Neb.—Pratt v. Miller, 37 N.W. 

263, 265, 23 Neb. 496, 498. 

26 C.J. P 792 note 65 [a]. 

6L Century D. 

62. TJ.S.—Grainger & Co. v. John¬ 
son, C.C.A.Ky., 286 P. 833, 834, 
33 A.L..R 315. 

63. S.D.—State v. Jameson, 215 N. 
W. 697, 698, 51 S.B. 540. 

64. Mass.—Codman v. American Pi- 
ano Co., 118 N.E. 344, 346, 229 
Mass. 285. 

65- M(L-—Slymer v. State, 62 Md. 
237, 242. 

Mich.—Snell v. Scott, 2 Mich.N.P. 
108, 110. 

66. Mass.—Codman v. American Pi- 
ano Co., 118 N.E. 344, 346, 229 
Mass. 285. 

67. R.I.—Desjourdy v. Mesrobian, 
158 A- 719, 52 R.L 146. 

68. Eng.—^owper v. Andrews, Hob. 
39, 80 Reprint 189. 

26 aJ. p 791 note 44 [a]. 

69- U.S.—Chapman v. Home Ice Co., 
D.CTenm, 43 P.Supp. 424, 428. 

TOu B.C,—In re Moody, 14 B.a 206. 
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10, account of,”'^3 “through- i Phrases employing the word are set out in the 

and “iipon/’75 | noteJ^ For stili other phrases as to whieh more 


71- Held. not 6q.Tiivalexit 
Colo.—Bowen v. West, 50 P. 1085, 
1086, 10 Colo.App. 322. 

Distinction sometimes difficiat to 
draw 

Ala.—Maguire v. Board of Revenue 
and Road Commissioners of Mo¬ 
bile County, 71 Ala. 401, 422. 

72. Mich.—Snell v. Scott, 2 Mich. 
X.P. 108, 110. 

Variatiou sometimes substantia! 

“The variation between the word 
‘for’ and the word ‘of’ seems at first 
slig-ht, but in the connection with 
whieh they are used in signatures of 
this kind the difference is substan- 
tial.” 

Mass,—Tucker Mfg. Co. v. Fairbanks, 
98 Mass. 101, 105. 

K.D.—Donovan v. Welch, 90 N.W. 

262, 264. 11 N.D. 113. 

73- Mass.—Cormier v. Hudson, 187 
N.E. 625, 626, 284 Mass. 231. 

74. “Throughout” coutrasted 

Ky.—Scott V. A. Arnold & Sons 
Transfer & Storage Co., 116 S.W.2d 
296, 297, 273 Ky. 163. 

75. Ohio,—Robert Y. Clapp Co. v. 
Fox, 178 N.E. 586, 588, 124 Ohio 
St. 331. 

76. “Por a year” 

(1> As meaning through, through- 
out, or during the continuance of a 
year.—Keppelman v. Reading, 14 Pa. 
Dist. 61, 62. 

(2) As equivalent to “for the year.” 
—Commonwealth v. Morris, 56 N.E. 
896, 897, 176 Mass. 19. 

(3) As equivalent to “by the year” 
see 12 C.J.S. p 872 note 52. 

Other phrases construed 

(1) “Por account of.”—Equitable 
Trust Co. of New York v. Rochling, 
N.Y., 48 S.Ct. 58, 59, 275 U.S. 248, 
72 L.Ed. 264—26 C.J. p 792 note 75. 

(2) “Por a cottage or tent for a 
private residence.”—Chautauqua As- 
sembly v. Alling, 46 Hun, N.Y., 582, 
585. 

(3) “For all purposes.” 

N.J.—Northeastern Telephone & Tel- 
egraph Co. v. Hepburn, 69 A. 249, 
250, 73 N.J.Eq. 657. 

Pa.—In re Kates' Estate, 128 A. 97, 
99, 282 Pa 417. 

(4) “For all school purposes.”— 
Gillham School District No. 47 of 
Sevier and Polk Counties v. Millard, 
16Q S.W.2d 215, 216, 203 Ark. 1121. 

(5) “For a longer period.”— 
Meuse’s Case, 169 N.E, 517, 270 Mass. 
29. 

(6) “B''or and during her natural 
life."—In re Kuhn's Estate, 279 N.W. 
89|3i 895, 284 Mich. 450. 

(7> “Por and during such time,” as 
oQWivsJent to.“temporarily."—Burdine I 


V. Sewell, 109 So. 648, 653, 92 Fla. 
375. 

(8) “For and on account of.”—Dyer 
V. Broadway Central Bank, 225 N.Y.S. 
525. 527, 130 Misc. 842. 

(9) “Por a period not less than 
thirty days.”—City of Corbin, Ky., 
V. Joseph Greenspon's Sons Iron & 
Steel Co., C.C.A.Ky., 52 F.2d 939, 
941. 

(10) “For at least [stated period].” 
Cal.—Hanson v. Goldsmith, 150 P. 

364, 365. 170 Cal. 512. 

Ky.—Scott V. A. Arnold & Sons 
Transfer & Storage Co., 116 S.W. 
2d 296. 297, 273 Ky. 163—Jenkins 
V. City of Bowling Green, 64 S.W. 
2d 457, 468, 251 Ky. 119. 

(11) “For bodily injuries.” 

Mass.—Cormier v. Hudson, 187 N.E. 

625, 626, 284 Mass. 231. 

N.H.—Lumbermens Mut. Casualty 
Co. V. Yeroyan, 5 A.2d 726, 727, 90 
N.H. 145. 

(12) “Por carrying out of the fore- 
going bequests.”—In re Kelleher^s 
Estate, 272 P. 1060, 1061, 205 Cal. 
757. 

(13) “For cause.” 

U.S.—In re American S. S. Nav. Co., 
D.C.Pa., 14 F.Supp. 106, 108. 

Mo.—State ex rei. Eckles v. Kansas 
City, App., 257 S.W. 197, 200. 

Mont.—State ex rei. Matson v. 
0’Hern, 65 P.2d 619, 623, 104 Mont. 
126—State ex rei. jkolt v. District 
Court of First Judicial Dist, in 
and for Dewis and Clark County, 
63 P.2d 1026, 1028, 103 Mont 438— 
State ex rei. Nagle 'v. Sullivan, 
40 P.2d 995, 998, 98 Mont 425, 99 
A.L.R, 321. 

Or.—^Winslow v. Minto, 102 P.2d 919, 
923, 164 Or. 495. 

R.I.—^Narragansett Racing Ass’n v. 

Kdernan, 194 A. 49, 51, 59 R.I. 79. 
26 C.J. p 792 note 94. 

See also 14 C.J.S. p 48 note 53, p. 49 
notes 55-59. 

(14) “Por Corning year.”—Boswell 

V. Consolidated School Dist. No. 8 

of Newton County, Mo.App., 10 S.W. 
2d 665, 667. | 

(15) “Por consideration paid.”—| 
Flynn v. Kenrick, 189 N.E. 207, 209, 
285 Mass. 446. 

(16) “Por costs and disburse- 
ments,” as meaning the statutory 
costs and disbursements taxable in 
favor of the prevailing party in a 
cJvil action.—Brown v. Fitcher, 97 N. 

W. 416, 417, 91 Minn. 41. See also 
Costs § 1 b notes 21-26, 

(17) “For diversion.”—B. C. Baer 
& Son v. Hooks, 149 S.E. 719, 720, 
40 Ga.App. 425. 

(18) “For drunkenness,” as indi- 
cating that article so labeled was in- 
tended as a cure, mitigation, treat- 

11-54 


ment or prevention of drunkenness. 
—United States v. 1114 Dozen Pack- 
ages of Article Labeled in part Mrs. 
Moffafs Shoo Ply Powders for 
Drunkenness, D.C.N.Y., 40 F.Supp 

208, 210 . 

(19) “For each full time special 
teacher of a special class,”—Mar- 
covitz V. School Dist of Philadelphia, 
5 A.2d 540, 541, 334 Pa. 206. 

(20) “Por four consecutive weeks.” 
—Progressive Building & Loan Ass'n 

V. Mclntyre, 89 S.W.2d 336, 337, 169 
Tenn. 491—26 C.J. p 792 note'3. 

(21) “For further action,” con¬ 
strued to mean “for further hearing.” 
—State ex rei. Anderson Motor Serv¬ 
ice Co. V. Public Service Commission, 
Mo.. 154 S.W.2d 777, 778. 

(22) “Por her own personal com- 
fort,” as meaning for her personal 
support.—Bishop v. Groten Sav. 
Bank, 114 A. 88 , 89, 96 Conn. 325. 

(23) “For him, or under his con- 
trol or direction.”—Kirchner v. N. & 

W. Overall Co., D.C.S.C., 16 F.Supp. 
915, 917. 

(24) “For hire.” 

Colo.—People v. Montgomery, I 9 p. 
2d 205, 207, 92 Colo. 201—Ann- 
strong V. Johnson Storage & Mov- 
ing Co., 268 P. 978, 979, 84 Colo. 142 
—Armstrong v. Denver Saunders 
System Co., 268 P. 976, 977, 84 Colo. 
138. 

Fla.—Travis v. Pry, 190 So. 793, 795, 
139 Fla. 522. 

Md.—^Weller v. Kolb’s Bakery & Dai- 
ry, 4 A.2d 130, 132, 176 Md. 191. 
Wash.—State v. Perry Line Auto Bus 
Co., 168 P. 893, 894, 99 Wash. 64. 

(25) “Por hire car.”—State v. 
Hertz Driv-Ur-Self Stations, 271 P. 
331, 332, 149 Wash. 479. 

(26) “For hire carriers.”—State ex 
rei. Scott V. Superior Court for 
Thurston County, 24 P.2d 87, 88 , 173 
Wash. 547. 

(27) “For his support”—Ortman v. 
Streeter, R.L, 23 A.2d 189, 191. 

(28) “Por his use and benefit,” as 
broader in scope than “for support 
and maintenance.”—Merchant?’ Nat 
Bank & Trust Co. v. Port Gibson Oil 
Works, 141 So. 283, 286, 165 Miss. 
314. 

(29) “Por his use and the use of 
his children.”—In re Rudd's Will, 300 
N.Y.S. 1257, 1261, 164 Misc. 833, 165 
Misc. 238. 

(30) “For injuries.”—Balian v. 
Ogassian, 179 N.E. 232. 235, 277 Mass. 
525, 78 A.L.R. 1021. 

(31) “For life,” as used in peijtsion 
fund rule, held to assume the con¬ 
tinuance of pension fund in manner 
expressly provided by rules.—Gowles 
V. Morris & Co;, 242 IlLApp. 648^ 557. 
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reeent adjudieations have not been foxmd see 26 C.J. | p 792 note 72-p 794 note 81'. 


(32) “For loss of Services/'—^Des- 
jourdy v. Mesrobian, 158 A. 719, 52 R. 
1. 146. 

(33) “For market, as used to dis- 
tinguish between the slaughtering of 
hogs by or for an owner for home 
consumption and the slaughtering 
of hogs where the resultant product 
is sold.—Fuhrman & Forster Co. v. 
Commissioner of Internal Revenue, C. 

C.A., 114 F.2d 863, 866. 

(34) “For masters and owners,” as 
denoting agency.—The Iristo, D.C.N. 

T. , 43 F.Supp. 29, 33. 

(35) “For materials or labor fur- 
nished.” 

Ala.—Union Indemnity Co. v. State, 
118 So. 148, 153, 218 Ala. 132. 
Mass.—Loonie v. Wilson, 124 N.E. 
272, 275, 233 Mass. 420. 

(36) “For more than [stated 
time].” 

Ala.—^Wise v. State, 144 So. 838, 25 
Ala.App. 276. 

B. C.—Johnson v. Capital City Ben. 
Soc., 57 P.2d 603, 61 App.D.C. 83. 

(37) “For or upon property.”— 
Work V. U. S. ex rei. Rives, 295 P. 
225, 227, 54 App.D.C. 84. 

(38) “For our own use.”—Metro- 
Ooldwyn-Mayer Corporation v. Fear, 

C. C.A.Cal., 104 F.2d 892, 898. 

(39) “For profit.” 

U. S.—John Church Co. v. Hilliard 
Hotel Co., N.T., 221 F. 229, 231, 
136 C.C.A. 639. 

Fla.—Miami Beach College Corpora¬ 
tion V. Tomlinson, 196 So. 608, 609, 
143 Fla. 57. 

(40) “For reasons stated in writ-; 
ing.”—Kelly v. State Personnel Board 
of California, 88 P.2d 264, 266, 31 
Cal.App.2d 443. 

(41) "For rent,” as ecLUivalent to 
“for the use and occupation of prem- 
ises.”—Logan v. Davis, ISO N.W. 184, 
185, 190 lowa 278. 

(42) “For safe-keeping.”—^New Al- 
bany Hotel Co. v. Dingman, 181 P. 
126, 127, 66 Colo. 306—26 C.J. p 793 
note 29. 

(43) “For sale.” 

Colo.—Ferch v. People, 74 P.2d 712, 
714, 101 Colo. 471. 

N.J.—Stengel v. Sergeant. 68 A, 1106, 
1110, 74 N.J.Eq. 20. 

(44) “For school purposes.” 

Ark.—Hopewell School Dist. No. 28 

V. Bush, 15 S.W.2d 985, 179 Ark. 
316. 

Ky.—Bridwell v. McGrew, 14 a.W. 

2d 1085, 1086, 228 Ky, 334. 

Pa.—T. W. Phillips Gas & Oil Co. v. 
Lingenfelter, 105 A. 888, 889, 262 
Pa. 500, 5 A.U.R. 1495. 

(45) “For selling liquor,” as in- 
•cluding “keeping for sale.”—Brown, 

V. State, 86 So. 214, 17 Ala.App. 414. 

(46) “For so long as,” held equiva- 


lent to “temporarily.”—Burdine v. 
Sewell, 109 So. 648, 653, 92 Fla. 375. 

(47) “For so long as she . . . 

remain sole and unmarried.”—Storey 
V. Storey, 18 N.E. 329, 332, 125 111. 
608, 8 Am.S.R. 417, 1 L.R.A, 320. 

(48) “For Street and road con- 
struction.”—^Barber Asphalt Paving 
Co. V- Headiey Good Roads Co., D.C. 
Del., 283 F. 236, 237. 

(49) “For support and mainte- 
nance” of an individual, held limited 
to necessities and comforts of life 
for such individual in station in 
which he is accustomed to live.— 
Merchants' Nat. Bank & Trust Co. v. 
Port Gibson Oil Works, 141 So. 283, 
286, 165 Miss. 314. “For his own use 
and benefit” distinguished see supra 
this note (28). 

(50) “For the benefit bf.” 

U.S.—Ferguson v. Forstmann, C.C.A. 
N.J., 25 F.2d 47, 49—In re Rose, D. 

C. Pa., 24 P.2d 253. 

Fla.—Brite v. Orange Belt Securities 
Co., 182 So. 892, 895. 133 Fla. 266. 
26 C.J. p 792 note 89. 

(51) “For their own use and ben¬ 
efit for life.”—Renaker v. Tanner, 83 
S.W.2d 54, 55, 260 Ky. 28U 

(52) “For their use and benefit 
during their lives.”—^West v. Chase, 
N.H., 25 A.2d 688, 689. 

(53) “For the purpose of.” 

U.S.—Chidester v. City of Newark, 

D. C.N.J., 31 F.Supp. 892, 893—Car- 
ey V. U. S., C.C.A.Neb., 265 F. 515, 
516—U. S. V. Whelpley, D.C.Va., 125 
F. 616, 619. 

Conn.—Levecque v, Dupuis, 175 A. 
782, 784, 119 Conn. 224—Carlson v. 
Miller, 172 A. 872, 874, 118 Conn. 
367. 

Del.—State v. Derrickson, 114 A 286, 
288, 1 W.W.Harr. 342. 

111.—Mallinger v. Shapiro, 244 111. 
App. 228, 232. 

lowa—Tepesch v. Johnson, 296 N.W. 
740, 742—Gardner v. Trustees of 
Main St. M. E. Church of Ottumwa, 
250 N.W. 740, 745, 217 lowa 1390. 
Mont.—^Vinson v. Pelletier, 255 P. 

1067, 1072, 78 Mont. 254. 

N.T.—Damron v. Doubleday, Doran 
& Co., 231 N.T.S. 444, 446, 133 Misc. 
302. 

Ohio.—Tax Commission of Ohio v. 
Security Sav. Bank & Trust Co. of 
Toledo, 159 N.E. 570, 572, 117 Ohio 
St. 443. 

Okl.—Colbert Mill & Feed Co. v. Ok- 
lahoma Tax Commission, 109 P.2d 
504, 506, 188 Okl. 366. 

Tenn.—Frix v. State, 256 S.W. 449, 
450, 148 ,Tenn. 478—^Nelson v. Berg- 
man, 242 S.W. 387, 390, 146 Tenn. 
376. 

Tex.—Moreland v. City of San An¬ 
tonio, Civ.App., 116 S.W.2d 823, 
825. 


Wyo.—'In re Lamont, 41 P.2d 497, 
503, 48 Wyo. 56. 

26 C.J. p 793 note 56. 

(54) “For the reasons.”—Dunn v. 
0'Connor, 89 F.2d 820, 826, 67 App. 

D.C. 76. 

(55) “For the said Society.”—Bates 
V. Schillinger, 145 A. 395. 399, 128 
Me. 14. 

(56) “For the time” and “for the 
time being,” as equivalent to “tem- 

[ porarily.”—State v. Cunningham, 55 
I A 654, 75 Vt. 332. 

(57) “For the use and occupation 
i of premises.”—Uogan v. Davis, 180 

N.W. 184, 185. 190 lowa 278. “For 
rent” equivalent see supra this note 
(41). 

(58) “For the use of” and similar 
phroses- 

Cal.—In re Houk's Estate, 200 P. 417, 
418, 186 Cal. 643. 

D. C.—^Work v. U. S, ex rei. Rives, 295 
F. 225, 226, 54 App.D.C. 84. 

N.T.—Colgate v. Guaranty Trust Co. 
of New York, 288 N.T.S. 463, 466, 
159 Misc. 664. 

26 C.J. p 793 note 67. 

(59) “For the year.”—Common- 
wealth V. Morris, 56 N.E. 896, 897, 
176 Mass. 19. “For a year” equiva¬ 
lent see supra this note. 

(60) “For two eonsecutlve weeks.” 
Ky.—Jenkins v. City of Bowling 

Green, 64 S.W.2d 457, 251 Ky. 119. 
Ohio.—State v. Kuhner, 140 N.E. 344, 
346, 107 Ohio St. 406. 

(61) “For two weeks next preced- 
ing.”—Garry v. Martin, 227 P. 573, 
576, 70 Mont. 587. 

(62) “For value.” 

U.S.—Egyptian Supply Co. v. Boyd, 
C.C.AKy., 117 F.2d 608, 612. 

N.J.—Unger v. Mayer, 147 A 509, 510, 
105 N.J.Eq. 253. 

(63) “For value received.” 

Ga.—^Brenner v. Wright, 194 S.E. 553, 
555, 185 Ga. 280. 

Neb.—Peterson v. Dethlefs, 298 N.W. 
155, 156. 

Nev.—^White Sewing Mach. Co. v. 

Fowler, 78 P. 1034, 28 Nev. 94. 
N.T.—^National Citizens’ Bank v. 
ToplitZ, 71 N.R 1, 2, 178 N.T. 464— 
Prindle v. Caruthers, 15 N.T. 425, 
426. 

26 C.J. p 793 note 73. 

(64) “Fpr which the second party 
is not to blame,” as equivalent to 
“over which the second party has no 
controi.”—Robinson v, Kistler,, 5$ S. 

E. 505, 508, 62 W.Va. 489. 

(65) “Furnishes machinery, naate- 

rial, or fuel . . . for,” as distin¬ 

guished from “does work or labor 
upon.”—Robert V. Clapp Co. v. Fox, 
178 N.E. 586. 588, 124 Ohio St , 331. 

(66) “Made ‘for* automobiles,” as 
meaning that the manufacturer ca- 
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POEAGE. Vegetable food of any Idnd for animals, 
especially for horses and eattle;^'^ bay and straw 
for horses, partieularly in the army.'^^ 

FOEAGrlUM. Straw when the eom has been 
threshed ontj^ 

FOEAKEE ACT. A name nsually given to the aet 
of eongress of April 12, 1900, 31 U.S.St. at L. p 
77 e 191, 48 U.S.C.A. § 731 et seq, which provided 
civil govermnent for Puerto Eieo.^® 

FOEAL. In Spanish law, that whieh pertains to a 
“fuero/^^^ 

FOEAMIHA. In the language of laymen, openings 
in the vertebrae throngh whieh nerves pass.^2 

FOEANEOIJS. One from without, henee a stran- 
ger or a foreigner.®^ ' 

FOEATHE. In forest law, one who eould make 
oath, that is, bear witness for another.^^ 

FOEBALGA. In pld reeords, a forebalk; a balk, 
that is, an nnplowed pieee of land, lying forward 


or next the highway.^5 

FOEBANNITUS. One banished, hence an ontlaw, 
a pirate.^^ 

FOEBAEEEE. Law French, to bar ont, to pre> 
clude; henee, to estop.^*^ 

FOEBATUDUS. In old English law, the aggres¬ 
sor slain in combat.^S 

FOEBEAE, To abstain or desist from; to give 
up 89 With reference to a debt, in the popular 
sense, and if unqualified by terms of restrietion, the 
Word has regard to a general forbearance and is 
equivalent to “wait,” without any adjunct whatev- 
er.^® 

FOEBEAEANCE. Eefraining from aetion;9i the 
aet or state of forbearing; the eessation or inter- 
mission of an aet commeneed, or a refraining from 
beginning an act; also command of temper or re- 
straint of passions.^^ In law, a delay in enforeing 
rights,^^ a suspension of an existing deinand,®^ re¬ 
fraining from claiming a right;^^ more speeifieally, 


ters to the automobile trade.—Phil¬ 
adelphia Storage Battery Co. v. Led- 
erer, D.C.Pa., 21 F.2d 320, 321. 

(87) “Production for commerce/* 
as indicating or inferring a direct re- 
lation with commerce and not an in- 
direct connection as where the pro- 
duction merely “affects” commerce.— 
Chapman v. Home Ice Co., D.C.Tenn., 
43 P.Supp. 424, 428 —Fleming- v. At¬ 
lantic Co., D.C.Ga., 40 F.Supp. 654, 
660. 

(68) “Purchase . . . for his 

own use and benefit,*' as indicating 
a purchase made with the intention 
and purpose of deriving whatever 
profit or advantage may accrue 
through such purchase for one*s self 
alo ne, rather than a purchase for 
the profit and advantage of another. 
—^Henshall v! Marsh, 90 P. 693, 695, 
151 Cal. 289, 296. 

(69) "Sentence to imprisonment 
'for life’ *' as referring only to de- 
fendanfs lif e and not to that of an¬ 
other.—Sullivan v. States 94 So. 473, 
208 Ala. 473. See also Crimina! Law 
§ 1685 notes 20., 21. 

Phn^e# elsewhere discussed 

(1) "For any catise" see 3 C.J.S. p 
1413,. note 75. 

<S).f^or cash or on credit’' see 14 
C.J.S. p 19 note 11. 

(3) "For oollection*^ stnd related 
“Phrases i see Collection 14 C.J.S. p 

notes &4-98; and the C.J.S. ti¬ 
ties Ban®ts and Banking ^§^ 212, 222 b 
notes 59—66, and Bilis and Notes § 

(4) collection ahd credit" aiid|, 


“for credit” see 21 C.J.S. p 1046 
notes 34, 35. 

(5) “For further hearing" see su¬ 
pra this note (21). 

(6) “For loss” and “for loss or 
damage,” as distinguished from 
“against loss’* and “against loss or 
damage” see 2 C.J.S. p 1013 notes 
9, 11, 

(7) “For that” and “for that where- 
as” see the C.J.S. title Pleading § 69, 
also 26 C.J. p 997 notes 13, 14. 

(8) “For the balance of the pur¬ 
chase price” see 8 C.J.S. p 379 note 
79, 

(9) “For the other,” as contrasted 
with “against the other” see 2 C.J. 
S. p 1013 note 24. 

(10) “For whom it may concern” 

and related phrases see 15 C.J.S. p 
799 notes 22, 23. I 

(11) “To provide for collection of 
special taxes Imposed by law” see 
14 C.J.S. p 1323 note 3. 

77. Webster New Int.D. 

«P2X)visions and foirage” 

Tex.—Stephens v. Hobbs, 36 S.W. 287, 
14 Tex.Civ.App. 148, 149. 

78- Black L.D. 

79. Blhck L.r>. 

80- Black Li.D, 

Synoiteis of the act 
U.S.—Bownes v. Bidwell, N.T,, 21 

.S.Ck 770, 826, 182 U.S.-244^ 390^ 
45 L.Ed. 1088. 

81. Eiscriche Diccionario, , 

82. lowa.—^Eller v. Paul Revere Life 
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Ins. Co., 300 N.W. 635, 537, 230 
lowa 1255. 

83. Black L.D. 

84. Black L.D. 

85. Black L.D. 

86. Black L.D. 

87. Black L.D. 

88. Black L.D. 

89. Cal.—O. A. Graybeal Co. v. Cook, 
295 P. 1088, 1092, 111 Cal.App. 518, 
quoting Corpus Juris. 

90. Cal.—O. A. Graybeal Co. v. Cook, 
supra, quoting Corpus Juris. 

Pa.—Downing v. Funk, 6 Rawle 69, 
73. 

Phrases construed 

(1) “Forbear and give further 
time.”—^King v. Upton, 4 Me. 387, 
388, 16 Am.D. 266. 

(2) “Forbearing to press for the 
immediate payment.”—Oldershaw v. 
King, 2 H. & N. 517, 523, 157 Reprhit 
213. 

9L Black L.D. 

92. Century D. 

93. III.—Johnson Oil Refining Co. v. 
Smoot, 242 IllA.pp. 438, 450. 

Me.-—Shaw v. Philbrick, 151 A. 423, 
425, ,129 Me. 259, 74 A.LwR. 290. 
“Porbearauce of his right” 

Eng.—Pillans v. Mierop, 3 Burr. 1663, 
1673, 97 Reprint 1035—Jopes v. 

Ashburnham, .4 East 455, 463, 102 
Reprint 905. 

94. U.S.—Goodman v. Simonds^ Mq., 

20 How. 343, 370, 16 L.Ed. 934. . 

95. .EngHsh UD. * ^ ' ^ 
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an engagement whicli ties np the hands of a credi¬ 
tor, an act of the creditor depriving himself by 
something obligatory of the power to sne,^^ the aet 
by which a creditor waits for the payment of a debt 
due him by the debtor after it beeomes due,^^ the 
giving day for the retum of a loan, or, more prop- 
crly, the giving a fnrther day, when the time orig- 
inally agreed on is passed.98 In the sense of com- 
mand or control of temper, the word is the antonym 
of ‘^anger^’ see 3 C.J.S. p 1073 note 71, and in gen- 
eral jurisprudence the term is used in contradis- 
tinction to “aet,” or “aetion,”^^ 

As employed in the usnry acts, see the C.J.S. title 
Fsury § 23, also 66 C.J. p 192 note 44. For ref- 
erences to other specific uses see 26 C.J. p 794 note 
91. 

FOECE. 

As a Konn 

Force has been spoken of as being of various 
kinds, religions, moral, politieal, economie, or phys- 
ieal;i its meaning in a partienlar case depending on 
the cireumstanees, and so it has sometimes been 
held to imply the exercise and applieation of physi- 
cal power,^ a physical eonstraint of the will,^ and 


not only actnal applieation of physical force, bnt 
sneh threats or display of physical force as might 
reasonably be ealenlated to inspire fear of death or 
bodily harm*,4 and sometimes not to imply neces- 
sarily actual physical eombat,^ the nse of actual, 
active, physical force,6 violenee,'^ or the inflicting of 
pain or bodily harm or the leaving of a physical 
mark.^ The word is ordinarily defined or discussed 
with referenee to its intensity or amonnt, its diree- 
tion, its power of applieation, and the time at which 
it exists;^ and it has been variously defined as ef- 
fieacy, energy, might, momentum, necessity, power, 
active power, strength, vigor,^^ power statically con- 
sidered, that is, at rest, or latent, but capable of 
being called into activity on occasion for its exer- 
eise;^i also power dynamically considered, that is, 
in motion or in action, hence, with varying shades of 
meaning, eonstraining power, eompulsion, strength 
directed to an end^^^ strength applied or exerted;^^ 
any manipulation or effort employed to overeome 
any obstruction whatsoever;^"^ unlawful violence;^^ 
unlawful violence offered to persons or things;^^ 
unlawful violence which may be implied, as in ev- 
ery trespass;!'^ and it has been said that the defi- 
nition nearest to the exaet meaning of the word is 
violence, power exerted against will or consent.^^ 


96. N.Y.—^Reynolds v. Ward, 5 
Wend. 501, 504. 

97. Cal.—Murphy v. Agen, 268 P. 
480, 481, 92 Cal.App. 468. 

ni.—Johnson Oil Beftning Co. v. 
Smoot, 242 Ill.App. 438, 450. 

98. Ala.—Henry v. Thompson, Minor 

209, 232. 

Iu suhstance a loaa. 

(1) “The forbearance or giving 
time for the payment of a debt, is in 
substance a loan.” 

N.J.—Diercks v. Kennedy, 16 N.J.Eq. 

210 , 211 . 

N.Y.—Van Schaick v. Edwards, 2 
Johns.Cas. 355, 357. 

(2) In a particular connection, it 
has been said that the term cannot 
be applied to anything other than a 
loan of money. 

TT.S.—Siebert v. Hali, C.C.A-Ark.. 63 
P.2d 517, 522. 

N.Y.—Dry Dock Bank v. American 
E, Ins, & Trust Co., 3 N.Y. 344, 
355. 

99. Black E.D. 

1 . U.S.—Colyer v. SkeiRngton, D.C. 
Mass., 265 P. 17, 61. 

2. U.S.—Coly^ V. Skeffington, sd- 
pra. 

Ky.—McGeorge v. Commonwealth, 35 

S.W.2d 530, 531, 237 Ky. 358. 

3. Ga.—Allen v. State, 3 S^E.2d JSO, 
782, 60 Ga.Apj. 248 . 

4 . Mont.—Eambert v. Helena Ad- 
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jnstment Co., 222 P. 1057, 1058, 69 
Mont. 510. 

Tex.—Smith v. Sinclair Befining Co., 
Civ.App., 77 S.W.2d 894, 895. 

“Auy coudnct which wouid resuit 
in bodily fear or terror is sufficient 
to constitute force.”—Yarbrough v. 
Brookins, Tex.Civ.App., 294 S.W. 900, 
902. 

Tex.—Smith v. Sinclair Refining 
Co., Civ.App., 77 S,W.2d '894, 895. 

6. Tex.—Yarbrough v. Brookins, 
Civ.App., 294 S.W. 900, 902. 

TTse of Chemicals 

“Porce may be Chemical as well as 
physical; poison gas may be as 
deadly as a bulleE”—Eewin v. U. S., 
C.C.A.Mass., 62 P.2d 619, 620. 

7. lowa.—State v. Metcalfe, 212 N. 
W. 382, 989, 203 lowa 155. 

8. Cal.—People v. James, 48 P.2d 
1011, 1012, 9 Cal.App.2d 162. 

9. Mo.—Middleton v. St Joseph 
Railway, Eight, Heat & Power Co., 
195 S.W. 527, 528, 196 Mo.App. 251 

lOi Me.—State V. Blake, 39 Me- 322, 
324. 

11. Black E.I>- , 

12, N.Y.—^Watison V. Oswego St. R. 
Co., 28 N.Y.S. 84, 85, 7 Misc. 562. 
In Scotch law, coercion, or durfess. 

—Black E.I>. " 

1^ Mont.—Eambert v. Helena Ad- 
justment Co., 222 P. 1057, 1058, 69 
Mont. 510. ' 

115? 


14. Tex.~Wilson v. State, 281 S.W. 
844, 846, 103 Tex.Cr. 403. 

The use of “force” as implied by 
the verb, “break,” see It C.J.S. p 
834 note 9. 

15. Mont.—Eambert v. Helena Ad- 
justment Co., 222 P. 1057, 1058, BO- 
Mont 510. 

Classihcation 

‘Tt is either simple, as enterlng 
upon another's possession, without 
doing any other unlawful act; com- 
pound, when some other violence is 
committed, which of itself alone is 
eriminal; or implied, as in every 
trespass, rescous, or disseisin.”— 
Black E.D. 

le. Ind.—Summers v. Tarney, 24 N. 

E. 678, 679, 123 Ind. 560. 

Similarly expressed 

(1) “Strength or power exercised 
without law upon persons or things.*’ 
—Watson V. Oswego St R. Co., 28 
N.Y.S. 84, 85, 7 Misc. 562. 

(2) “Strength or power exercised 
without laW, or contrary to law, up¬ 
on persons or things.”—Summers v. 
Tarney, 24 N.B. 678, 679, 123 Ind_ 

5804, 

17. N.Y.—Watson v. Oswego St R. 
Co., 28 N.Y.S. 84, 85, 7 Misc. 562. 

18. iMe.—State v. Blake, 39 Me. 322, 
324. 

Mo.—State v. Massey, 204 S.W. 541, 
543, 274 Mo. 578—Agee v. E!mploy- 
ers' Eiability Assur. Corporation. 
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In other senses, or applientions, tlie word may 
rnean validity, virtue,^® or legal validity;^® also 
annanient;2i and, in the plural, the military and 
naval power of a country.22 

In old English law, it was applied, as a technieal 
tenn, to a species of aeeessory before tbe faet.23 

In the aeeompanying notes some examples are 
given of what, in partieular conneetions, the term 
has been held to include,24 and not to inelude.25 

Depending on the circumstances, “force” has been. 
held eqnivalent to, or synonymous with, ^^eoer- 

eion''26 «vi et armis,”27 and ^Violenee;”28 and has 

been eompared with, or distinguished from, ^'arti¬ 
fice” see 6 C.J.S. p 777 note 66, "coercion” see 14 
C.J.S. p 1307 notes 49-52, “fraud” see the C.J.S. 
title Fraud § 1, also 26 C.J. p 1060 note 16, "intim- 
idation,”29 and “violenee.”20 

For references to speeific uses of the word in 
partieular legal conneetions see 26 C.J. p 794 note 1. 

By force. Foreibly, violently.si ‘ In some con- 


' neetions, the word has been held equivalent to “vio- 
lently” and "violently . . . against her will;’’32 

but in others it has been said not to be interehange- 

able with "violently.”33 

For ce majeure, fuersa 'tmyor, and vis niajor, 
Three terms, respeetively French, Spanish, and Lat- 
in whieh are practically equivalent and whieh are 
used in the civil law for irresistible or superior 
foree, eorresponding in a general way to the "Aet 
of God” of the eommon law,24 although sometimes 
distinguished from "Aet of God” see 1 C.J.S. p 1431 
notes 17, 19, 27; and specifically defined as an ac¬ 
cident produced by physieal cause whieh is irresisti¬ 
ble a faet or accident whieh human prudence 
can neither forsee nor prevent;36 a fortuitous 
event;37 inevitable accident or casualty;38 irre¬ 
sistible foree, overpowering foree, or unforeseen 

event.29 

In foree. Being in existenee; having the foree 
of the law.^® When used with referenee to par¬ 
tieular eontracts the phrase implies the performanee 


Limited, of London, Eng., 25'3 S. 
W. 46, 4S, 213 Mo.App. 693. 

Mont.—Larabert v. Helena Adjust- 
ment Co., 222 P. 1057, 1058, 69 
Mont. 510. 

Tex.—Robinson v. State, 149 S.W. 
186, 188, 67 Tex.Cr. 79. 

19. Me.—State v. Blake, 39 Me. 322, 
324. 

20. “Thls is tlie meamiig* when we 
say that a statute or a contract is 
‘in foree.’ ”—Black L.D. 

See also “in foree” infra notes 40-42. 

21. Me.—State v. Blake, 39 Me. 322, 
324. 

22. Black L.D. 

23. Black L.D. 

24. Held to include 

(1) The use, as a means of escape, | 
of a smoke screen whieh has an un- ! 
favorable physieal effiect on the pur- 
suers.—Lewin v. U. S., C.C.A.Mass, 
62 F.2d 619, 620. 

(2) The use of weapons, bombs, 
and the like.—Colyer v. Skeffington, 

D. C.Mass., 265 P. 17, 63. 

25. Held not to include 

(1) A general strike.—Oolyer v. 
Skefflngton, supra. 

(2) Cursing.—McGeorge v. Com- 

monwealth, 35 S.W.2d 530, 531 237 

Ky. 358. 

(3) Persuasion or overpowering 
personality.—Rouse v. Creech, 166 S. 

E. 174, 175, 203 N.C. 378. 

(4) The use of a smoke screen 
whieh merely conceals an escape by 
stealth.—^Lewin v. U. S., •C.C.A.Mass 
62 P.2d 619, 620. 

26. Pa,—Santer v. Santer, I74 A. 
651, 652, 115 Pa.Super. 1. 


27. As equivalent to “vi et armis” 
111.—Harper v. Sallee, 34 N.E.2d 860, 
864, 376 111. 540. 

2a Cal.—People v. James, 48 P.2d 
1011, 1012, 9 Cal.App.2d 162. 

29. Intimldation as constructive 
foree 

“When the Code speaks of foree, 
it means actual violence; and when 
it speaks of intimidation, it stili 
means foree; not actual and direct, 
but exerted upon the person robbed 
by operating upon his fears—the 
fear of injury to his person, or prop- 
erty, or character. . . . Intimi¬ 
dation • . - is constructive 

foree.”—Long v. State, 12 Ga. 293. 
315, 320. 

30. U.S.—Colyer v. SkeiBngton, D.C. 
Mass., 265 F. 17, 61. 

lowa.—State v. Metcalfe, 212 ISTW 
382, 389, 203 lowa 155. 

31. lowa.—State v. Rohn, 119 K.W. 
88, 90, 140 lowa 640. 

La.—State v. Williams, 32 LaAnn. 
335, 336, 36 Am.R. 272. 

32. La. State v. Williams, supra. 
Tex.—^Robinson v. State, 149 S.W. 

186. 188, 67 Tex.Cr. 79. 

67 C.J. p 252 note 40 [a]. 

33. Me.—State v. Blake, 39 Me 322 
324, 

34. La,—Losecco v. Gregory, 32 So. i 
985, 988, 108 La. 648, 656. 

26 C.J. p 79-5 note 41. 

“Porce majeure” are words taken | 
from the Code iTapoleon 1 

Eng.—Matsoukis v. Priestman, [1915] 

1 K.B. 681, 685. 

35. Philippine.—Pons y Compania v. 
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'La Compania Martima, 9 Philip¬ 
pine 125, 129, quoting 2 Blackstone 
Comm. p 122. 

HlarCkstone cites as examples 
Earthquakes, inundations, light- 
ning, perils of the sea, tempest, and 
even the sudden illness or death of a 
person. Pons y Compania v. La 
Compania Martima, supra, quoting 2 
Blackstone Comm. p 122. 

It has been written “foree majes- 
ture” and has been said to include 
lightnings, earthquakes, storms, 
flood, sunstrokes, freezing, etc.— 
Fogg V. Van Saun Coal Co., KJ.Dept. 
Labor, 174 A. 419, 420, 12 N.J.Misc. 
680. 

36. U.S.—Viterbo v. Friedlander, 
La., 7 S.Ct. 962, 973, 120 U.S. 707, 
30 L.Ed. 776. 

•La.—Lehman, Stern & Co. v. Mor- 
&an’s Louisiana & Texas R. & S. 
S. Co., 38 So. 873, 874, 115 La. 1, 112 
Am.S.R. 259, 70 L.R.A. 562, 5 Ann. 
Cas. 818. 

37. Philippine.—Tan Chiong Sian v. 
Inchausti, 22 Philippine 152, 169, 
170. 

38. U.S.—The Rob, D.C.N.Y., 32 P. 
Supp. 195, 197- 

Philippine.—Pons y Compania v. La 
‘Compania Martima, 9 Philippine 
I25, 129. 

2Q. U.S.—Viterbo v. Friedlander, 
La., 7 S.Ct. 962, 973, 120 U.S. 707, 
30 L.Ed. 776. 

40. Ont.—In re Denison, 19 Ont-L. 5, 
7, 13 OntW.R. 10-56. 

Imports legal validity 
Black L.D. 
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of eonditions precedent;^! and 'with referenee to a 
statute it implies, or presupposes, tliat the law was 

duly adopted.‘*2 

Irresistible force, Such an interposition of hu- 
man agency as is, from its nature and power, abso- 
lutely uncontrollable.'^^ It bas been beld equivalent 
to ‘‘cas fortuit” see 13 C.J.S. p 1768 note 15, and 
‘^casus fortuitus” see 14 C.J.S. p 32 note 18. 

Superior force. Aceidental or uneontrollable 
events, force majeure, or an accident wbicb buman 
prudence can neitber foresee nor prevent;^^ vis 
major.'^^ 

Other phrases employing tbe word are set out in 
tbe note.*^® 

As a Verb 

To do violenee to, especially to violate or to rav- 
isb; also to constrain or eompel by pbysical, moral 
or intelleetual means, to coerce; also to break open, 
as a gate or locL^*^ 

In particular applications, tbe term bas been beld 


a synonym of ^^vish,”^^ and tbe antitbesis of “de- 
coy^^ see 26 C.J.S. p 42 note 74. 

"'Farced” in tbe past tense, may be tbe equiva¬ 
lent of ^^compelled” see 15 C.J.S. p 650 note 46. 

'Torcing” tbe present participle, used as a build- 
ing term referring to tbe proeess by wbieb plaster 
is applied to concrete and masonry walls and eeil- 
ings, is broad enough to cover a variety of metbods 
of foreing in gravel, sand, or otber key materiai 
eommonly used, ineluding air blasting.'^^ Used in 
anotber sense, tbe term refers to foreing or break- 
ing open buildings and otber depositories, in order 
to steal tberefrom.5® 

Forced sale. A sale Tvbicb is made under tbe 
proeess of tbe court and in tbe mode prescribed by 
law.^i Tbe term bas also been applied to tbe sale 
by a buyer under particular circumstances in order 
to prevent or reduce loss resulting from breaeb of 
eontraet by tbe seller.^- Examples of transaetions 
wbieb, under particular circumstances, bave been 
beld not to constitute forced sales are set out in tbe 
note.^^ 


41. N.Y.—McDonnell v, Mutual Life 
Ins. Co. of New York, 116 N.Y.S. 
35, 38, 131 App.Div. 643. 

42. Mo.—State v. Oarapbell, 119 S. 
W. 494, 495, 137 Mo.App. 105. 

43. La.—'Lehman v. Morgan^s Louis- 
iana & Texas B- & S. S. Co., 38 
So. 873, 874, 115 La, 1, 112 Am.S.R, 
259, 70 L-R-A. 562, 5 Ann.Cas. 818 
—Noel Bros. v. Texas & P. Ry. Co., 
133 So. 830, 832, 16 La.App. 622. 

33 C.J. p 816 note 58. 

44. 'La.—Lehman v. Morgan’s Louis- 
iana & Texas R. & S. S. Co., 38 So. 
873, 874, 115 La. 1, 112 Am.S.R. 
259, 70 L.R.A. 562, 5 Ann.Cas. 818. 

60 C.J. p 1153 note 85, 

45. La.—Brousseau v. The Hudson, 
11 La.Ann. 427, 428. 

46. Phrases coustraed 

(1) “Actual force” see 1 C.J.S. p 
1441 note 28 and definition in Pocket 
Parts. 

(2) “Effected by force.”—National 
Surety Co. v. Volk Bros. Co., Tex.Civ, 
App., 63 S.W.2d 223, 224. 

(3) “Force a*nd arms” see the C.J. 
S. tities Indictments and Informa- 
tions § 107, also 26 C.J. p 795 note 
35, and Trespass § 76, also 63 C.J. 
p 978 note 10. 

(4) “Porce and fear,” called also 
“vi metuque,” and meaning that any 
eontraet or act extorted under the 
pressure of force, vis, or under the 
influence of fear, metus, is voidable 
on that ground, provided, of course, 
that the force or the fear was such 
as influenced the party.—Black L.D. 


(5) “Force of law,” as applied to 
regulations reenacted into substan- 
tially identical provisions in stat- 
utes.—Commissioner of Internal 
Revenue v. Laguna Land & Water 
Co., C.C.A., 118 P.2d 112, 115. 

(6) “Porce or violenee.” 

U.S,—Colyer v. Skeihngton, D.C. 

Mass., 265 F. 17, 61. 

D.C.—Spencer v. U. S., 116 P.2d 801, 

802, 73 App.D.C. 98. 

(7) ‘Tmplied force,” defined as 
force implied by law from the com- 
mission of an unlawful act.—Cyclo- 
pedic L.D. 

(S) “Of force,” defined as meaning 
in force; extent; not obsolete; ex- 
isting as a binding or obligatory 
power.—Black L.D. 

(9) “Physical force,” as synony- 
mous with “violenee.”—'Lambert v. 
Helena Adjustment Co., 222 P. 1057, 
1058, 69 Mont 610. 

(10) “Unlawful force,” as synony- 
mous with “violenee.”—Johnson v. 
State, 50 So. 529, 530, 58 Fla. 68. 

(11) “Use of force,” as used to 
describe conduct which invades any 
of anothePs interests of personalty, 
and so is unless privileged, a bat- 
tery, assault, or false imprisonment. 
—^Westerman v. Oregon Automobile 
Credit Corporation, Or., 122 P.2d 435, 
441. 

(12) “Violently and with great 
force,” as implying a proposed wrong 
in the doing of the act.—Summers 
V. Tarney, 24 N.E. 678, 679, 123 Ind. 
560. 

47. Webster New IntD. 
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48- lowa.—state v. Montgomery, 45 
N.W. 292, 293, 79 lowa 737. 

49. U.S.—Vortex Mfg. Co. v. Ply- 
Rite Contracting Co., D.CMd., 33 
P.2d 302, 311. 

50. Mass.—Commonwealth v. Tilley, 
28 N.E.2d 245, 248, 306 Mass. 412, 
129 A.L.R. 381. 

51. Tex.—Sampson v. Williamson, 5 
Tex. 102, 110, 55 Am.D. 762. 

Generally see the C.J.S. tities Exe- 
cutions § 196 and Judicial Sales § 

I, also 35 C.J. p 8 note 12. 

: Exemption from forced sale see the 
C.J.S. tities Exemptions § 1 and 
Homesteads §§ 203-205, also 29 C. 

J. p 966 note 65-p 968 note 15. 

5'2. Sale of pexishahle goods 

N.Y.—Fine v. Pennsylvania R. Co., 
34 N.Y.S.2d 308, 310. 

53. Eeld not “forced sales” 

(1) A sale of homestead, directiy 
or indirectly, consented to by owner. 
—White V. Rosenthal, 35 P.2d 154, 
155, 140 CaLApp. 184. 

(2) A sale, in probate proceedings, 
to procure funds to pay testator's 
indebtedness.—Manning v. Dosher, 29 
P.2d 966, 968, 167 Okl. 368. 

(3) A sale of real property under 
a judgment, decreeing specifle per- 
formance of eontraet for its sale.— 
Strahan v. Haynes, 262 P. 995, 999, 
33 Ariz, 128. 

(4) A sale under mortgage fore- 
closure decree.—^White v. Rosenthal, 
35 P.2d 154, 155, 140 Cal.App. 184. 

<5) A sale by a trustee under vol- 
untary deed of trust or mortgage 
with power of sale.—City of Dayton 
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In partieular eonneetions, the term has heen held 
fjquivalent to, or synonymous with, ^^udicial sale’^®^ 
and ^^sale at a sacrificeand lias been distin- 
gnisbed from “anetion sale” see Auctions and Aue- 
tioneers § 1 a note 1, “foreclosnre sale,” whetber 
under power of sale eontained in the mortgage, or 
in pursuanee of a decree,S6 ^^sale in partition,”^? 
and “sale on exeeution” see Executions § 196 note 
75. 

Otlier phrases are Hsted in the note.^S 


As an Adjective 

Phrases employing the word are set out in the 
note.5^ 

FORCIBLE. Effeeted or brought about by the em- 
ployment of force.^O In legal eontemplation, the 
Word may connote an aet against the will of another 
"whose possession is invaded, however quietly the act 
may be done.®^ 

Phrases employing the word are set out in the 

note. 62 


V. Allred, 68 S.W.2d 172, 179, 123 
Tex- 60. 

54. U.S.—^Woodward, Wtgrht & Co. v. 
Dillworth, La., 75 F. 415, 418, 21 
C.C.A. 417. 

55. Mich.—Ritzer v. Ritzer, 220 N. 
W. 812, S15, 243 Mich. 406. 

56. S.D.—Karcher v. Gans, 83 N.W. 
431, 432, 13 S.D. 383, 79 Am.S.R. 
893. 

26 C.J. p 795 note 38 Cc]. 

57. Kan.—Towle v- Towle, 107 P. 
228, 233, 81 Kan. 675, 688, 27 L.R. 
A„N'.S-, 550. 

56. IPhrases coustraed 

CD '*Did compel and force.’^—Rex 
V. Lloyd, 1 C. & P. 301, 302, 12 E.C.D. 
180. 

(2) “Forced out of the company,’* 
interpreted, in the light of surround- 
ing* circumstances as referring to ex- 
clusion from the active and responsi- 
hle management of the business of a 
Corporation, and from the beneficiai 
enjoyment of anticipated profits of 
the enterprise, as distinguished from 
legal expulsion from membership in 
the Corporation.—Havana Press Drill 
Co. V. Ashurst, 35 N.E. 873, 879, 148 
111. 115. 

(3) "Forced to incur these expens¬ 
es.”—Temple 'Dumber Co. v. Living, 
Tex.Civ.App., 289 S.W. 746, 743. 

(4) ‘‘Forced heirs,” see Descent 
and Distribution § 26, the C.XS. title 
Wills § 98, '68 C.J. p 513 note 95-p 
516 note 40. 

Phrases constimed. 

(1) “Porce-feed lubricator,” de- 


scribed as a pump device for sup- 
plying oil to an engine where pres¬ 
sure is required in order positively 
to force the oil from the source of 
suppiy to the parts to be lubricat- 
ed.—Greene v. Buckley, N.T., 135 F. 
520, 522, 68 O.C.A. 70. 

(2) 'Force pump,'' as not includ-' 
ing a hose, by implication.—Peoria 

M. & F. Ins. Co. V. Lewis, 18 111. 
553, 562. 

60. Standard D. 

61. 111,—Harper v. Sallee, 34 JV.E.2d 
860, 864, 376 III. 540. 

62. Phrases construed 

(1) “Forcible and secret imprison- 
ment.”—Doss v. State, 123 So. 231, 
232, 220 Ala. 30, 68 A.L.R. 712. 

(2) "Forcible confinement or deten- 
tion,” defined as bondage, restraint; 
not necessarily implying physical or 
manual force.—U. S. v. Gordon, C.C. 

N. Y., 25 P.Cas.No.15,231, 5 Blatchf. 
18, 25. 

(3) “Forcible entry and detainer” 
see generally Forcible Entry and De¬ 
tainer; and specifically the C.J.S. 
tities Executions § 310 a, by pur- 
chaser at exeeution sale; Judicial 

! Sales § 43, also 35 C.J, p 86 notes 37- 
39, by purchaser at judicial sale; 
Mortgages § 306, also 41 C.J. p 617 
note 63, between mortgagor and 
mortgagee of real prbperty; and 
Vendor and Purchaser § 465, also 66 
C.J. p 1343 notes 43—51, between ven¬ 
dor and purchaser. 

(4) “Forcible interference.”—Lewin 
V. U. S., C.C.A.Mass., 62 F.2d 619. 
See also the C.J.S. tities Customs 


Duties § 250, and Obstructing Justice 
§ 5, also 46 C.J. p 874 note 84-p 876 
note 26. 

(5) 'Forcible or unlawful entry or 
detainer” see Forcible Entry and De¬ 
tainer § 1. 

(6) “Forcible ravishing.”—State v. 
Atkins, Mo., 292 S.W. 422, 425. See 
also the C.J.S. title Rape’§ 12, also 
52 C.J. p 1018 note 97-p 1019 note 19. 

(7) “Forcible taking.” 

U.S.—Gross V. Fidelity & Deposit Co. 
of Maryland, C.C.A.N.Y., 72 F.2d 
223, 224. 

Or.—State v. Metcalf, 278 P. 974, 980 
129 Or. 577. 

S.C.—Graydon v. Graydon, 147 S.E. 

749, 750, 150 S.C. 117. 

See also the C.J.S. tities Kidnapping 
§ 1, also 35 C.J. p 904 note 56-p 
905 note 65, and Robbery § 15, also 
54 C.J. p 1019 note 82-p 1020 note 
96. 

(8) “Forcible trespass,” a term 
used in North Carolina to denote an 
invasion of the rights of another 
with respect to his personal proper- 
ty, of the same character, or under 
the same circumstances, which would 
constitute a “forcible entry and de¬ 
tainer'* of real property at common 
law. It consists in taking or seizing 
the personal property of another by 
force, violence, or intimidation or in 
forcibly injuring it.—Black L.D. See 
also the C.J.S. title Trespass § 141, 
also 63 C.J. p 1075 note 2-p 1076 note 
11 . 

(9) “Forcible trespasser.”—^An- 
thony V. Teachers’ Protective Union, 
173 S.E. 6, 8, 206 N.C. 7. 
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36 C. J. 


FORCIBLE ENTRY AND DETAINEB 

1. DEFINITIONS AND DISTINCTIONS 


§2 


§ 1. Definitions 

A forcible entry or detainer generally consists in 
violently taking or keeping possession of lands or tene- 
ments, by means of threats, force, or arms, and without 
authority of law. 

While the nature and elements of the civil action 
of forcible entry and detainer are usually prescribed 
by the statute setting up the cause of action, a forci¬ 
ble entry or detainer generally consists in violently 
taking or keeping possession of lands or tenements, 
by means of threats, force, or arms, and without 
authority of law.^ As appears infra § 2, a distinc- 
tion is often drawn between forcible entry and de¬ 
tainer, forcible detainer, and unlawful detainer. 

§ 2. Distinctions 

Forcible entry and forcible detainer are distinguish- 
able in that the former ia based on an entry upon anoth- 
er's possession by force or violence, whereas the fatter is 
Ijased upon an unlawful forcible detention after an entry 
without force. Unlawful detainer is distinguishable from 
forcible detainer with respect to the element of force In 
the detention. 

Forcible entry and detainer is a separate offense 
or ground of liability and the remedy therefor is 


distinguishable from statutory writ of entry, see 
Entry, Writ of § 3 b; from common law ejectment, 
see Actions § 36 g; from statutory ejectment, see 
Ejectment § 3; and from trespass, see Actions § 
36 i. 

While the term “forcible entry and detaineF’ is 
often comprehensively used, it is recognized under 
many statutes that its components, “forcible entry’' 
and “forcible detainer”, are separate and distinet 
wrongs.2 The action or offense of forcible entry 
is generally based on an entry upon another’s pos¬ 
session by force or violence,^ whereas the gist of 
the action of forcible detainer is the unlawful de¬ 
tention of property with force and a strong hand, 
following on an entry which is lawful,^ or which is 
wrongful or unlawful, but without force.^ 

“Unlawful detainer” is a separate, distinet of¬ 
fense under various statutes, and is distinguishable 
from forcible detainer in that no element of force 
is required in the former.® Unlawful detainer is 
usually confined to cases where there has been an 
entry under some contractual relationship.^ 


1 . Fla.—Hewitt v- State, 146 So, 578, 
108 Fla. 3S5. 

111.—West Side Trust & Savings 
Bank v. Lopoten, 193 l^.E. 462, 358 
111. 631. 

N.M.—Heron v. Ramsey, 117 P.2d 247, 
45 N.M. 491. 

26 C.J. p 800 note 1. 

Befinition of unlawful detainer see 
infra § 2. 

Statutory definitions 

(1) **An entry without the consent 
■of the person having the actual 
possession.”—Moore v. Ramsey, 114 
S.W.2d 1101, 272 Ky. 582—Conley v. 
Shepherd, 35 S,W.2d 5, 6, 237 Ky. 
128—26 C.J. p 800 note 1 [f]. 

(2) An entry upon land in the pos¬ 
session of another with such a show 
of force as to make it useless for the 
“Occupant to try to maintain his pos¬ 
session.—Southern Ry. Co. v. Ldina 
Wood & Coal Co., 159 S.E. 69, 156 
Va. 829. 

TTiilawful entry 

(1) Within the meaningr of a stat¬ 
ute prohibiting such entry into lands, 
tenements, or other possessions, an 
unlawful entry is a forcihle entry by 
fraud, or without color of title.— 
I>ickinson v. Maguire, 9 CaL 46. 

(2) Not every forcible entry is un- 
l^wful.—Blaco T. Etaller, 1 N.W. 978, 
9 Neb. 149. 

& Or.—Schroeder v. Woody, 109 P. 

2d 597, 166 05r. n. 

26 C.J. p 801 note 3. 

m.—West Side Trust & Savings 


Bank v. Lopoten, 193 N.E. 462, 358 
ni. 631 

26 C.J. p 801 note 4. 

4. Ky.—Sayers & Muir Service Sta- 
tion V. Indian Refinin^ Co., 100 S. 
W.2d 687, 266 Ky. 779. 

26 C.J. p 801 note 5 [a]. 

Distiuotiou based ou lawfuluess of 
entry 

It has been said that the two of¬ 
fenses of forcible entry and detainer, 
and forcible detainer, are distinguish¬ 
able deper^iing on the lawfuluess or 
unlawfulness of the entry; whenever 
the entry is unlawful, whether forci¬ 
hle or not, and the subsequent con- 
duct is forcible and tortious, the of¬ 
fense committed is a forcible entry 
i and detainer, but wherever the orig- 
i inal entry is lawful, and the subse- 
! quent holding forcible and tortious, 
i then the offense is an unlawful de- 
I tainer only. 

111.—West Side Trust & Savings 
Bank v. Lopoten, 193 N.B. 462, 358 
111. 631. 

H.J.—Pullen V. Boney, 4 N.J.Law 145. 

5. Or.—Crossen v. Campbell, 202 P* 
745, 102 Or. 666. 

26 C.J, p 801 note 6. 

S. Fla.—Goffih V. McCall, 108 So. 
556, 91 Fla. 514. 

Minn.^Mereantile State Bai^ v. 
Vogt, 226 N.W- 847, 178 Minn. 
282, 

Mo. — ^Rust V. Lames, App., 142 SuW. 
2d 797—^Porter v, Gibbs, App., 242 
S.W. 1016. 


Wash.—Angel v. Ladas, 255 P. 945, 
143 Wash. 622. 

26 C.J. p 801 note 7. 

DefirdtloiLS 

(1) Unlawful detainer is the un- 
justifiable retention of the possession 
of lands by one whose original entry 
was lawful and of right, but whose 
right to the possession has terminat- 
ed and who refuses to quit, as in the 
case of a tenant holding- over after 
the termination of the lease and in 
spite of a demand for possession hy 
the landlord.—Correa v. Correa, 32 
Puerto Rico 254. 

(2) “Unlawful detainer is where 
the defendant enters by contract, 
either as a tenant or as assignee of 
a tenant, or as personal representa- 
tive of a tenant, or as subtenant, or 

: by collusion With a tenant, and in 
i either case, willfully and without 
force, holds over the possession from 
the landlord, or the assignee of the 
remainder or reyersion.”—Shepper- 
son V. Burnette, 92 S.W. 762, 116 
Tenn, 117. 

(3> Similar statutory definitions. 
Ala.—Bamewell v. Stephens, 38 So. 
662, 663, 142 Ala. 699^McI>cvitt v. 
Lambert, 2 So. 438, 449, 80 Ala. 

I 536. 

Mo.—State ex reL Kelly v. Trimble, 
24T S.W. 187, 190, 297 Ko. 104, ex- 
plained in 247 S.W. 1009, 297 Mo. 
104—^Powoll V- Camp, 60 Mo. 569, 
570 . 

7* Tenru—Weetmoreland v. Farmer, 
7 TennA-Pp. 386. 
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36 C.J.S. 


§ 3 


A. NATURE AND ELEilENTS AND PROPEETY SUBJECT OF ACTION 


§ 3. In General 

Forcibfe entry and detainer is a summary statutory 
proceeding, strictiy possessory in nature, providing a 
remedy for the protection of the actual possessfon of 
realty against forcible invaslon, in cases coming fairiy 
within the terms of the statute; the remedy is merely 
cumulative of any other remedy that a party may have. 

Forcible entry and detainer as a civil proceeding 
is based on, and has by modem legislation been 
evolved from, the English forcible entry and de¬ 
tainer which was a criminal proceeding merely.^ 
The remedy is purely statutory^ and is summary in 


character;^® and, while not a common-law action,^^ 
it is an action at law relating to real property^^ 
sounding in tort.^^ 

While the scope and extent of the remedy varies 
under different statutes, generally speaking, forcible 
entry and detainer is a remedy for the protection 
of the actual possession of realty, whether rightfui 
or wrongful, against forcible invasion, its objects 
being to prevent disturbances of the public peace, 
and to forbid any person righting himself by his 
own hand and by violenceT^ The action is strict- 


8. Del.—^Wallen v. Collins, 173 A. 
SOI, 802, 6 W.W.Harr. 266, citing- 
Corpus Jtiris. 

Fla.—Goffin v. McCall, 108 So. 556, 91 
Pia. 514- 

IlL—French v. Willer, 18 K.E. 811, 
126 111. 611. 9 Am.S.R. 651, 24 D.R. 
A. 717. 

Ky.—Sayers & Muir Service Station 
V. Indian Refining Co., 100 S.W, 
2d 687. 689, 266 Ky. 779, citing Cor¬ 
pus Juris. 

Proceeding is civil and not cr iminal 
in character 

Kan.—Hale v. Brown, 239 P. 963, 119 
Kan. 303. 

9, Cal.—^Woods-Drury v. Superior 
Court in and for City and County 
of San Prancisco, 63 P.2d 1184, 18 
Cal.App.2d 340—^Nineteenth Realty 
Co. V. Diggs, 25 P.2d 522. 134 Cal. 
App. 278. 

Colo.—MacKenzie v. Porter, 91 P. 
916, 40 Colo. 340. 

Del.—Wallen v. Collins, 173 A. 801, 
802, 6 W.W.Harr. 266, citing Corpus 
Juris—Phillips v. Gunby, 117 A. 
383, 1 W.W.Harr. 462. 

Fla.—Hewitt v. State, 146 So. 578, 
108 Fla. 335—Goffin v. McCall, 108 
So. 556, 91 Fla. 514. 

111.—Biehel Roofing Co. v. Pritchett, 
25 N.E.2d 800, 373 111. 214, trans- 
ferred, see 30 ]Sr.E.2d 196, 307 111. 
App. 247—City of Chicago v. Chi- 
cago S. S. Lines. 159 N.E. 301, 328 
111. 309—Layzod v. Martin, 26 N.E. 
2d 423, 305 111.App. 1—Van Winkle 

V. Weston, 276 111.App. 66—Person- 
al Home Mortgage Co. v. Seegrin, 
275 IlLApp. 419. 

lowa.—Schuldt v. Lee, 284 N.W. 89, 
226 lowa 189^—Ashpole v. Delaney, 
253 N.W. 30, 217 lowa 792—Ras- 
mussen v. Alberts, 246 N.W. 620, 

. 215 lowa 644. 

Hiss.—Sistruuk v. Majure, 192 So- 
5, 186 Miss. 814. 

Mo.—Rust V. .Dames, App., 142 S.W. 
2d 797—State ex rei. Brown v. 
Bird, 73 S.W.2d 821, 228 Mo.App. 
8^0—rPorter v. Gibbs, App., 242 & 

W. 1016- < 


Or.—Schroeder v. Woody, 109 P.2d 
597, 166 Or. 93. 

Tex.—Rose v. Skiles, Civ.App., 245 
S.W. 127. 

Wyo.—Allen v. Houn, 219 P. 573, 30 
Wyo. 186, denying rehearing 213 
P. 757, 29 Wyo. 413. 

26 C.J. p 811 note 36. 

Special proceeding 

tJnlawful detainer is a summary 
and special proceeding.—Pajardo 
Sugar Co. v. Torres, 27 Puerto Rico 
337—Cabassa v. Reyes, 27 Puerto 
Rico 333—Colon v. Colon, 27 Puerto 
Rico 81. 

Statutory procedure is exclusive 
Ky.—Hoskins v. Morgan, 61 S.W.2d 
30, 249 Ky, 576—Mayhew v. Ken- 
tucky River Coal Corporation, 38 
S.W.2d 452, 238 Ky. 509. 

10. Del.—Phillips v. Gunby, 117 A. 
383, 1 W.W.Harr. 462. 

Fla.—Hewitt v. State, 146 So. 578, 
108 Fla. 335. 

111.—West Side T^mst & Savings 
Bank v. Lopoten, 193 N.E. 462, 358 
111. 631—City of Chicago v. Chica¬ 
go S. S. Lines, 159 N.E. 301, 328 
111. 309. 

Minn.—^William Weisman Holding 
Co. V. Miller, 188 N.W. 732, 152 
Minn. 330. 

Mo.—Rust V. Dames, App., 142 S.W. 
2d 797—State ex rei. Brown v. 
Bird, 73 S.W.2d 821, 228 Mo.App. 
800. 

Tex.—Rose v. Skiles, Civ.App., 245 S. 
W. 127. 

Utah.—Paxton v. Fisher, 45 P.2d 903, 
86 Utah 408. 

Wash.—Tukon Inv. Co. v. Crescent 
Meat Co., 248 P. 377, 140 Wash. 
136. 

26 C.J. p 811 note 37. 

11. Del.—Wallen v. Collins, 173 A. 
801, 802, 6 W.W.Harr. 266, citing 

Corpus Juris. 

R&tnedy is ons lu derogation of 
common law and does not exist under 
act adopting English common law 
and statutes-r-^City of Chicago v. Chi¬ 
cago S. S. Lines, 159 N-B. 301, 328 
111. 309. 


At common law, one entitled to 

enter could do so with force and 

arms and retain possession by force. 

—City of Chicago v. Chicago S. S. 

Lines, supra. 

12. Okl.—Coddington v. Andrews, 64 
P.24 666, 179 Okl. 63. 

Or.—Reckard v. Ryan, 288 P, 1053, 
133 Or. lOS. 

26 C.J. P 811 note 38. 

Exercise of eq.uitahle jurisdiction not 
involved 

Wash.—Tukon Inv. Co. v. Crescent 
Meat Co., 248 P. 377, 140 Wash. 
136. 

26 C.J. p 840 note 10. 

13. Ala.—Harrls v. Harris, 67 So. 
465, 190 Ala. 619. 

Ky.—Sayers &: Muir Service Station 
V. Indian Refining Co., 100 S.W.2d 
687, 266 Ky. 779. 

14. Conn.—Orentlicherman v. Mata- 
rese, 121 A. 275, 99 Conn. 122. 

Fla—State ex rei. Rich v. Ward, 185 
So. 846, 135 Fla. 885—Goffin v. 

McCall, 108 So. 556, 91 Fla 514. 

111.—West Side Trust & Savings 
Bank v. Lopoten, 193 N.E. 462, 
358 111. 631—City of Chicago v. 

Chicago S. S. Lines, 159 N.E. 301» 
328 111. 309—Van Winkle v. Wes¬ 
ton, 276 Ill.App. 66—Chicago Ry* 
Equipment Co. v. Wilson, 250 Hi. 
App. 231. 

Ky.—Snyder v. Crutcher, 160 S.W.2d 
156, 290 Ky. 71. 

Mont.—Herzog v. Texas Co., 294 P. 
962, 88 Mont. 580. 

Neb.—Miller v. Maust, 259 N.W. 18L 
128 Neb. 463, 

N.M.—^Heron v. Ramsey, 117 P.2d 
247, 45i N.M. 491. 

Ohio.—^Martin v. Bircher, 188 N.E. 
365» 46 phio App. 239. 

OkL—Wilson v. Davis, 78 P.2d 279» 
182 Okl. 435. 

Or.—Crossen v. Campbell, 202 P. 745» 
102 Or. 666. 

Utah.—Paxton v. Fisher, 45 P.2d 903, 
86 Utr.h 408. . : 

Va.—Southern Ry. Co. v. Lima Wood 
iel Coal Co., 159 S.E. 69, 156 VaiC 
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ly possessory in its nature,so that ordinarily the 
immediate right to possession is ali that is involved 
or can be determined.^^ If defendant wishes to en- 
force his title or his legal right to possession he 
must resort to the proper action at law for this 
purpose, see infra §§ 6, 7. 

A forcible entry and detainer proceeding is not 
exdusive, but is cumulative of any other remedy 
that a party may have.^'^ So the action does not 
supersede any available common-law remedyd^ 

A right of action for forcible entry and detain- 
cr exists only where the acts complained of come 
within the terms of the applicable statute.^^ Broad- 
ly speaking, the elements of the action, warranting 


recovery of possession, are plaintifFs prior posses¬ 
sion of the property, see infra § 8, and an intru- 
sion by defendant on such possession either forci- 
bly or by threats, or peaceably without plaintifFs 
permission or consent.20 The motive-^ or the good 
or bad faith of defendant in making the entry does 
not affect his liability and is not to be inquired in- 
to.22 

As a rule, no particular contractual relation need 
exist to authorize restoration of the party entitled 
to possession.-^ Accordingly, unless the statute so 
provides, it is not limited to cases where the rela¬ 
tion of landlord and tenant exists.24 


829—Daily v. Rucker, 144 S.E. 
466, 151 Va. 72. 

■Wash-—Sunday v. Moore, 237 P. 1014, 
135 Wash. 414. 

26 C.J. P 811 note 41. 

“The greneral purpose of the stat- 
utes relating- to forcible entry and 
detainer, both in England and in this 
country, is that, regardless of the 
•actual condition of the title to the 
property, the party in actual, peace- 
able, and quiet possession shall not 
be turned out by strong hand, vio- 
lences, or terror. One who becomes 
guilty of a forcible entry, therefore, 
or of a forcible detainer after a 
peacable but unlawful entry, was not 
only made subject to indictment, but 
was required to restore possession to 
the party from whom the property 
was so taken or detained, and in a 
proper case to pay damages, notwith- 
standing the entrant may have had 
the admittedly superior title, or the 
better right to possession taken.”— 
Hewitt V. State, 146 So. 578, 579, 108 
Eia, 335. 

Con^piracy not glst of action 

In action for damages based on al- 
leged acts of conspiracy and forcible 
entry and forcible detainer or tres-1 
pass, averments of complaint re- 
specting conspiracy are not gist of 
action, as that lies in wrongful and 
damaging acts done.—Dahlquist v. 
Mattson, 233 P. 883, 40 Idaho 378. 

15. Ala.—Washington v. Spriggs, 
105 So. 811, 213 Ala- 632. 

Cal.—^Anglo-California Nat, Bank of 
San Francisco v. Superior Court in 
and for Glenn County, 69 P.3d 
1053, 15 Cal.App.2d 676. 

111.—Wein V. Albany Park Motor 
Sales So., 38 N.E.2d 556, 312 111. 
App. 357. 

Miss.—McCallum v. Gavin, 116 So. 34, 
149 Miss. 885. 

Mo.—^Peoples Finance Corporation v. 
Lincoln, 131 S.W.2d 520, 345 Mo. 
113—Noonan v. Mason, App.,. 285 S. 
W. 118—Porter v. Gibbs^ App.^ 242 
S.W. 1016—Sio ver v. Kramer, 232 
S.W. 1110, 207 Mo.App. 470. 

Okl.^—Scirem v, Bradley, 29 P.2d 69, 
167 Okl. 161. 


Or.~Schroeder v. Woody, 109 P.2d 
597, 166 Or. 93. 

Wyo.—Allen v. Houn, 219 P. 573, 580. 
30 Wyo. 186, citing Corpus Juris, 
and denying rehearing 213 P. 757, 
29 Wyo. 413. 

26 CJr. p 812 note 42. 

16. Ala.—Lipscomb v. Moore, 153 So. 
393, 228 Ala 365. 

Cal.—Bank of America Nat. Trust & 
Savings Ass*n v. McLaughlin Dand 
& Livestock Co., 105 P.2d 607, 40 
Cal.App.2d 620, certiorari denied 
McLaughlin Land & Livestock Co. 
V. Bank of America Nat. Trust & 
Savings Ass’n, 61 S.Ct. 958, 313 U. 
S. 571, 85 L.Ed. 1529—Califorma 
Products, Ino., v. Mitchell, 198 P. 
646, 52 CaLApp. 312. 

111 .—Biebel Roofing Co. v. Pritchett, 
25 N.E.2d 800, 373 111. 214, trans- 
ferred, see 30 N.E.2d 196, 307 111- 
App. 247. 

Ky.—Snyder v. Cnitcher, 160 S.W. 
2d 156, 290 Ky. 71—Conley v. 

Shepherd, 35 S.W.2d 5, 237 Ky. 128. 
Minn.—^William Weisman Holding 
Co. V. Miller, 188 N.W. 732, 152 
Minn. 330. 

Miss.—Sistrunk v. Majure, 192 So. 5, 
186 Miss. 814. 

—^Heron v. Ramsey, 117 P.2d 
247, 45 N.M. 491. 

Okl.—Coddington v. Andrews, 64 P. 

2d 666, 179 Okl. 63. 

Or.—Reckard v. Ryan, 288 P. 1053, 
133 Or. 108. 

S.D.—Aegerter v. Hayes, 226 N.W. 
345, 55 S.D. 337. 

Tex.—Mabin v. Fitzgerald, Civ.App., 
45 S.W. 611. 

Wash.—Sunday v. Moore, 237 P. 1014, 
135 tV'ash. 414. 

Matters uot involved 

(1) Forcible detainer would not lie 
to recover unpaid consideration not 
provided for by deed, although 
agreed on.—Bisbop v. ‘ Axmstrong, 14 
S.W.2d 784, 228 Ky., 250. 

(2) Action does not necessarily 
involve ownersihip of crops growing 
or grown by defendant during his 
occupajicy, or right of plaintiff to 
recover damages on appeal bond giv- 


en to supersede judgment in such ac¬ 
tion for rental value of premises in 
separate action thereafter institut- 
ed.—Douglas v. Cutlip, 246 P, 392, 
IIS Okl. 21. 

(3) In action for unlawful detain¬ 
er, court improperly rendered decree 
disposing of money and checks of 
defendant in hands of plaintiff.— 
Beman v. Rocky Ford Nat. Bank, 65 
P.2d 708, 100 Colo. 64. 

17. Cal.—Gilbert v. Peck, 121 P. 315, 
162 Cal. 54, Ann.Cas.l913C 1349. 

Tex.—Scott V. Hewitt, 90 S.W.2d 
816, 127 Tex. 31, 103 AL.R. 977— 
Holcombe v. Lorino, 79 S.W.2d 307, 
124 Tex. 446, reversing, Lorino v. 
Holcombe, Civ.App., 71 S.W.2d 402. 

18. Wyo.—Allen v. Houn, 219 P. 573, 
5S2. 30 Wyo. 186, citing Corpus 
Juiis, and denying rehearing 213 
P. 757, 29 Wyo. 413. 

26 C.J. p 812 note 45. 

19. 111.—West Side Trust & Savings 
Bank v. Lopoten, 193 N.E. 462, 358 
111, 631. 

Or.—Schroeder v. Woody, 109 P.2d 
597. 166 Or. 93. 

20. Ala.—Jefferson County v. Park¬ 
er, 100 Sck 338, 211 Ala. 289. 

1 Necessity of force see infra § 16. 

I Eutry uot shown 

Defendanfs reraoval of fenee did 
not Bstablish his entry upon plain- 
tiffs* property without their consent, 
where fenee had been leaning against 
defendanfs carriage house, since un¬ 
der those circumstances he had a 
right to remove it.—Snyder v. 
Crutcher, 160 S.W.2d 156, 290 Ky. 71. 
21 * 111.—Baker v. Hays, 28 111. 3 87. 

S2h CaL—California Products, Inc. 
V. Uitchell, 198 P. 646, '52 CaLApp. 
312. 

26 C.J. p 812 note 49. 

23. 111.—West Side Trust & Savings 
Bank v. Lopoten, 193 N.E. 462, 358 
111. 631. 

26 C.J. p 811 note 41 ta]. 

24. IlL—West Side Trust & Savings 
Bank Lopoten, supra 

Mo.—Bruner v. Stevensqn, App., 73 
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§ 4. Statutory Provisions 

Authorities are divided as to whether the statutes 
governing forcible entry and detainer are to be strictiy 
construed or iiberatly construed. The legislative intent 
is controlling with respect to the amendment or repeal 
of such statutes, faut in any case the law in force at the 
time of the commencement of the action governs. 

According to some decisions, forcible entry and 
detainer statutes are highly penal in character, and 
in derogation of the common-law, and recoveries 
under them shouid be confined to cases strictiy with- 
in their provisions.25 It has been held, on the oth- 
er hand, that proceedings under such statutes are 
remedial in character, and that, in order to render 
effectual the remedy provided, they shouid be lib- 
erally construed.26 

The terms of a statute as to forcible entry and de¬ 
tainer will not be considered affected, repealed, or 
amended by other statutory provisions uniess it di- 
rectly appears that such is the legislative intent.^*^ 

By what law govemed. The law in force at the 
time of the commencement of actions of the char¬ 
acter under consideration, rather than that at the 
time of the entry, governs.-^ 


36 C.J.g, 

§ 5. Right of Entry to Take Possession with- 
out Action 

The fact that a party has titie to realty and is en- 
titled to immediate possession does not justify him in 
making a forcible entry to acquire such possession; but 
an owner has the right to make an entry in a peaceable, 
open manner. 

Although one may have the titie to realty and be 
justly entitied to the immediate possession thereof, 
yet if he enters by violence on the actual peaceable 
possession of another who has no titie or right 
whatever, he is liable to an action of forcible entry 
and detainer.29 The constructive possession which 
follows the titie does not justify the owner in mak¬ 
ing a forcible entry.^® On the other hand, the forc¬ 
ible entry and detainer statutes do not deprive an 
owner or one who bona fide claims titie of the right 
of entry on to his land if effected in a peaceable, 
open manner. 

§ 6. Titie 

As a general rule, titie to property is not involved 
and cannot be inquired into in actions of forcible entry 
and detainer, except as an incident tending to show the 
right of possession where such right is involved. 

Except in the very few instances in which there 
is special statutory authority for adjudicating ti- 
tle,^^ titie to the premises is not involved and can- 
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S.W.2d 41S—Porter v. Gibbs, App., 
242 S.W. 1016. 

26 C.J: p 812 note 47. 

Unlawful detainer 

Under Remington Code 1915 § 812 
subd 6, owner could maintain action 
for unlawful detainer against a per- 
son who went into possession with- 
out permission of the owner and 
without color of titie, although no 
tenancy arose.—rLake Union Realty 
Co. V. Woolfield, 205 P. 14, 119 Wash. 
331—Pacific Mut. L/ife Ins. Co. of 
Oalifornia v. Munson, 196 P. 633, 115 
Wash. 119. 

25. Del.—Knight v. Haley, 176 A. 

461, 6 W.W.Harr. •366—Phillips v. 
Gunby, 117 A. 383, 1 W.W.Harr. 

462. 

111.—Biebel Rooflng Co. v. Pritchett, 
25 ]Sr.E.2d 800, 373 111. 214, trans- 
ferred, see 30 lsr.E.2d 196, 307 III. 
App. 247—'Craft v. Calmeyer, 274 
111. App. 296 —Cody Trust Co. v. 
Dittmar, 272 111. App. 167—Went- 
worth V- Sankstone, 233 111.App. 48. 
Miss.—^istrunk v. Maj ure, 192 So. 5, 
186 Miss. 814. 

Mo.—Rust V. Dames, App., 142 S.W. 
2d 797—State ex rei. Brown v- 
Bird, 7^ S.W.2d 821, 228 Mo.App. 
800.' 

26 O.J. p 812 note 50. 

Sabstantial compliance with meth- 
or prckjedure prescrlbed by std^t- 
ute is necessary.—^White v, Veltch, 
197 P. 983, 27 Wyo. 401. • 


’ Statute held luapplicahle 

Statute extending summary reme¬ 
dy for possession of property to cas¬ 
es where property has been sold was 
; held inapplicable where party in pos¬ 
session raised complete issues as to 
titie and right of possession in court 
of equity under which circumstances 
court had power not only to decide 
issues presented but to carry decrees 
into effect.—Furlott v. Security-Pirst 
Nat Bank of Dos Angeles, 57 P.2d 
952, 14 Cal.App.2d 118. 

26. 111.—^West Side Trust & Savings 
Bank v. Lopoteni 193 N.E. 462, 
358 111. 631—Truly Warner Co. v. 
Royal Indemnity Co., 259 111.App. 
485- 

lowa.—^Ashpole v. Delaney, 253 N.W. 
'30, 217 lowa 792. 

27. Colo.—Hewitt v. Dandis, 225 P. 
842, 75 Colo. 277. 

Statute not self-safS.cieut 

Where statute relating to forcible 
detention was not self-sufficient, it 
was held that the legislative intent 
was to have other chapters of the 
code on matters not covered apply 
thereto.—Robinson v. Riley, 159 NI 
B. 112, 25 OMo App. 465. 

Civil practice act 

Where so provided, th6 statute 
governing civil practice genetaiiy ap^ 
plies to actions for forcible entry 
and detainer.—First Nat- Bank v: 
Bbimhbrjrt, 27*' 'N.E. 2d 319, 305 111. 
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App. 251—^Wainscott v. Peniko^ 4 
N.E.2d 511, 287 IlLApp. 78. 

28. Wash.—Columbia & P. S. R. Co. 
V. Moss, 87 P. 951, 44 Wash. ,589. 

Reason for rule 

Plaintiff has no vested right to a 
remedy; and as long as the remedy 
given satisfies the requirements of 
due process of law there can be no 
just ground for complaint.—Colum¬ 
bia & P. S. R. Co. V. Moss, supra. 

29. Minn.—Mutual Trust Dife Ins. 
Co. V. Berg, 246 N.W. 9, 187 Minn. 
503- 

Neb.—Miller v. Maust, 259 N.W. 181, 
128 Neb. 453. 

Tenn.—Cutshaw v. Campbell, 3 Tenn. 
App. 666. 

Utah.—^Paxton v. Fisher, 45 Pi2d 
903, 86 Utah 408. 

Wash.—Sunday v. Moore, 237 P. 1014, 
135 Wash. 414. 

2 6‘C.J. p 815 note 62. 

30. N.T.—Oyster Bay v. Jacob, 96 
^.Y.S. 620, 109 App.Div. 613. 

ai. Fla.—GofHn v. McCall, 108 Sol 
556, 91 Fla, 514. ^ , 

32. Cal.—Mortgage Guarantee Co. v. 
Smith, 50 P.2d 835. 9 CabApp-M 
618. : 

26 C.J.. p 812 note 51, 

XHiemSUt of rehied^ 

Under sbme- statutes, the question 
of titl€> must be tried when cohtro- 
verted as a necessary element of 
the remedy of unlawfUl detainer.— 



36 C.J.S. 


PORCIBLE ENTRT AND DETAINER 


§ 7 


not be inquired into in actions of forcible entry 
and detainer,®^ or in an action for unlawful de- 
tainer;34 and the secret equities between the par¬ 
ties are nbt matters for investigation.^^ If defend¬ 
ant has any title to the land it must be tried in 
some action proper for trying such questions.^® So 
the fact that the title to the premises involved is 
in the government instead of in an individual does 
not affect the right to maintain an action of forcible 
entry and detainen^”^ 

In any event, title may be inquired into only as 


an incident tending to show the right to posses- 
sion,3S where the right to possession under a par- 
ticular statute may be involved, see infra § 7. 

§ 7. Right to Possession 

As a general rule, the legal right to possession of the 
premises sought to be recovered rs not involved in a 
forcible entry and detainer action, it being sufficient for 
plaintiff to establish actual peaceable possession at the 
time of the entry; but the right to possession may be 
inquired into incidentally or directiy under some statutes- 

For the same reason and as a corollary to the 


Mortgage Guarantee Oo. v. Smith, 
50 P.2d 835, 9 Cal.App.2d 618—Nine- 
teenth Realty Co. v. Diggs, 2-5 P.2d 
522, 134 Cal.App. 278—Hewitt v. Jus- 
tice's Court, 21 P.2d 641, 131 Cal. 
App. 439. 

Bnle in eqnity 

It has been held that, although in 
forcible entry and detainer the title 
cannot be inquired into in an action 
at law, the rule is different in equi- 
ty.—Brown v. Grayson, 24 S.W.2d 
«94. 160 Tenn. 3-74. 

33. Ala,—Liipscomb v. Moore, 153 
So. 393. 228 Ala. 365—Gault v. Mc- 
Calley, 149 So. 841, 227 Ala. 381— 
VVashington v. Spriggs, 105 So. 811, 
213 Ala, 622. 

Ark.—Black v. Handley, 240 S.W. 
411, 158 Ark. 640. 

Cal.—Bank of America Nat Trust & 
Savings Ass’n v. McLaughlin Land 
& Livestock Co., 105 P.2d 607, 40 
Cal.App.2d 620, certiorari denied 
MoLaughlin Land & Livestock Co. 
V. Bank of America NatTrust & 
Savings Ass’n, 61 S.Ct. 958, 313 U. 
S. 571, 85 L.Ed. 1529—Delpy v. 
Masayoshi Ono, 70 P.2d 960, 22 Cal. 
App.2d 301—^Anglo-Califomia Nat. 
Bank of San Prancisco v. Superior 
Court in and for Glenn County, 59 
P.2d 1053, 1054, 15 Cal.App.2d 676, 
citing Corpus Juris —Clement v. 
Reynolds, 4 P.2d 286, 117 Cal.App. 
484—Hedden v. Waldeck, 265 P. 
344, 89 Cal.App. 494—California 

Products, Inc., v. Mitchell, 198 P. 
646, 52 Cal.App. 312. 

IlL—Biebel Rooflng Co. v. Pritchett, 
25 N.E.2d 800, 373 111. 214, trans- 
ferred, see 30 N.E.3d 196, 307 IH. 
App. 247—^Wein v. Albany Park 
Motor Sales Co., 38 N.E.2d 556, 
312 IlLApp. 357—Cohn v. Litwin, 
35 N.B.2d 410, 311 IlLApp. 55— 
Dillow V. Hileman, 21 N.B.2d; 632, 
300 IlLApp. 509—Goldblatt Bros. v. 
Hoefeld, Inc., 1 N.E.2d 573, 28,4 IH. 
App. 31—Chicago Ry. Bquipmeat 
Co. V. Wilson, 250 IlLApp. 231— 
Hooper V. Buvidas, 239 IlLApp. 
596. 

Ky,—Snyder v. Crutcher, 160 S.W.2|i 
156, 290 Ky. 71—Lunsford v. 

Hughes. X30 S.W.2d 39, 279 Ky. 175 
—^Moore v. Ramsey, 114 •S.W.2d 
1101, 272 Ky. 582—Baker v. Bur- 
ton, 104 S,W.2d 1081, 268 Ky. 358— 


Pemberton v. Hardin, 80 S.W.2d 
589, 258 Ky. 538—Coniey v. Shep- 
herd, 35 S.W.2d 5, 237 Ky. 128. 
Miss.—Sistrunk v. Majure, 192 So. 
5, 186 Miss. 814—McCallum v. 

Gavin, 116 So. 94, 149 Miss. 885. 
Mo.—Peoples PInance Corporation v. 
Lincoln, 131 S-W.2d 520, 345 Mo. 
113—McAdams v. Austin, App., 72 
S.W.2d 513—Kimes y. Conran, 
App., 9 S.W.2d 549—Koger v. 
Ward, App., 243 S.W. 413. 

Mont—State v. Justice"s Court of 
Union Tp., 88 P.2d 1, 4, 108 Mont 
12, citing Corpus Jtixis. 

Neb.—Miller v. Maust, 259 N.W. 181, 
128 Neb. 453. 

N.M.—Heron v. Ramsey, 117 P.2d 
247, 45 N.M, 491. 

OkL—Wilson v. Davis, 78 P.2d 279, 
182 OkL 435—Scissem v. Bradley, 
29 P.2d 69, 167 OkL 161. 

Or.—Schroeder v- Woody, 109 P.2d 
597, 166 Or. 93. 

Puerto Rico.—Fajardo Sugar Co. v. 
Torres, 27 Puerto Rico 337—Colon 
V. Colon, 27 Puerto Rico 81. 

S.C.—Frederick v. Chapman, 142 S.E 
247, 144 S.C. 137. 

Tenn.—^Hunt v. Pbley, 9 Tenn.App. 
96. 

Tex.—Benevides v. Lucio, Com.App., 
13 S.W.2d 71, reversing", Benavides 
V. Lucio, Civ.App., 297 S.W. 476— 
Farrell v. Sien, Civ.App., 145 S.W. 
2d 605—Null v. De Young, Civ.App., j 
71 S.W.2d 335. 

Va.—Daily v. Rucker, 144 S.E. 466, 
151 Va. 72. 

Wash,—Sunday v. Moore, 237 P- 1014,; 
135 Wash. 414. 

Wyo—Allen v. Houn, 219 P. -573, 30 
Wyo. 186, denying rehearing 213 P. 
757, 29 Wyo, 413. 

26 C.J. p 812 note 52, p 832 notes 32, 

35. 

Entry by holder of title see supra § 

^ 5^; . 

34. Idaho.—Ricl^dson v. Klng, 10 
P.2d 323, 51 Idaho 762. 

1^0.—:Peoples Finance Corporation Y, 
Lincoln, 131 S.W.2d 520, 345 Md. 
113. 

Mont.—State v. Justice*s Court of 
Union Tp., «8 P.2d 1, 4, 108 lilont 
12, citing Corpus Juris. 

26 C.J. p 814 note 53. 


ing Co. V. Miller, 188 N.W. 732, 152 
’ Minn. 330, 

Miss.—^Clark v. Bourgeois, 38 So. 187, 
86 Miss. 1. 

Mo.—Porter v. Gibbs, App., 242 S.W. 
1016. 

Neb.—Northwestern State Bank of 
Hay Springs v. Hanks, 225 N.W. 
119, 118 Neb. 442. 

S.D.—Aegerter v. Hay es, 226 N.W. 
345, 55 S.D. 337. 

36. Fla.—Hewitt v. State, 146 So. 
578, 108 Fla 335. 

lowa.—Citizen s" State Bank of Pa- 
nora v. Snyder, 181 N.W. 675. 

Or.—Schroeder v. Woody, 109 P.2d 
597, 166 Or. 93. 

S.D.—Raich v. Weisman, 234 N.W. 
664, 58 S.D. 4, denying rehearing* 
and reversing 231 N.W. 897, -57 S. 
D. 182. 

26 C.J. p 814 note 55. 

Action of forcible entry and unlaw¬ 
ful detainer in iustices’ court 
changed to ejectment when trans- 
ferred as involving title see Ac¬ 
tions § 40 a 

Ejectment as proper remedy in place 
of forcible entry and detainer see 
Ejectment § 5. 

37. Va—Mears v. Dexter, 11 S.E. 
538, 86 Va. 828. 

26 aj. p 814, note 59. 

38; Ala—^Washington v. Sprlggs, 
105 So. 811, 213 Ala 622. 

Ark.—^Black v. Handley, 240 S.W. 
411, 158’ Ark. 640. 

Cal.—^Artglo-California Nat Bank of 
San Francisco v. Superior Court 
in and for Glenn County, 59 P.2d 
1053, 15 CaLApp.2d 676—Nine- 

teenth Realty Co. v, Diggs, 25 P. 
2d 522, 134 Cal.App. 278. 

Ky.—Pemberton v. Hardin, 80 S.W.2d 
5S9, 258 Ky. 538. 

Miss-—McCallum v. Gavih, 116 So. 
94, 149 Mlsa 885. 

Mont—State v. Justice*s Court of 
Union Tp., Mont, 88 F.2d 1, 5, 108 
Mont 12, citing Corpus Jtiiis. 

Or.—Schroeder v. Woody, 109 P. 
597, 166 Or. 9l 

W.Va—^Wiles v, Walker, 106 S.E. 
423, 88 W.Va 147. 

Wyo.—^ABen v. Houn, 219 P. 573, 30 
Wyo. 186, denying rehearing 218 P. 
757, 29 Wyo. 413. 

26 C.J. p 815 note 60. 


35. Minn.—William Weisman Hold- 
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rule stated supra § 6 that title to the premises is 
not involved in actions for forcible entry and de- 
tainer, the general rule also is that the right to pos- 
session of the premises is not involved,that is, the 
legal right to possession as distinguished from plain- 
tiff’s present right of possession based on his prior 
actual possession of which he is deprived;^® and it 
is sufficient for plaintiff merely to establish actual 
peaceable possession at the time of the forcible en¬ 
try or detainer complained of.^^ If defendant wish- 
es to enforce his legal right to possession he must 
resort to the proper action at law to do so.'^^ 

However, the right to possession, as well as the 
title, may be inquired into incidentally under the 
provisions of some of the statutes as to forcible 
entry and detainer, and kindred actions,^^ g^^d es- 
pecially under statutes which make right to posses¬ 
sion an element of protection of the particular stat- 
ute.^^ So, where the action is not for a forcible | 


entry and detainer, but for an unlawful detention 
of the premises after a lawful or peaceable entry, 
it is held that only one who shows that he is en- 
titled to possession at the commencement of the ac¬ 
tion may recover such possession.^^ Under the ex- 
press terms of some statutes, only persons '‘enti- 
tled to the premises,or persons having “right to 
possession,or persons “lawfully entitled to pos- 
session”'^^ may fall within the protection of tlie 
statutes. 

§ 8. Plaintiff’s Prior Possession 

The right to maintain an action for forcible en¬ 
try and detainer on the basis of actual possession 
in plaintiff at the time of the entry or detainer ir- 
respective of the legal right to possession is con- 
sidered supra § 7. The necessity for establishing 
prior possession as a condition to recovery of the 
property and the character of such necessary pos- 


39. Ala.—^W^ashington v. Sprig-grs, 
105 So. 811, 213 Ala. 622. 

Cal.—Clement v. Reynolds, 4 P.2d 
286, 117 Cal.App. 484—California 
Products, Inc. v. Mitchell, 198 P. 
646, 52 CaLApp. 312. 

Colo.—Hendron v. Bolander, 74 P.2d 
706, 101 Colo. 414. 

Ky.—Snyder v. Crutcher, 160 S.W.2d 
156, 290 Ky. 71. 

Mich.—Westminster Realty Co. v. 
Reuling-, 255 N.W. 290, 267 Mich. 
515. 

Mo.—Kimes v. Conran, App., 9 S.W. 
2d 549—Pink v. Schmidt, App., 245 
S.W. 566. 

Mont.—State v. Justice^s Court of 
Union Tp., Mont, 88 P.2d 1, 4, 108 
Mont. 12, citing Corpus Juris. 

Okl.—Johnson v. Connaway, 88 P.2d 
338, 184 Okl. 516—Wilson v. Davis, 
78 P.2d 279, 182 Okl. 435. 

Wash.—Randolph v. Husch, 294 P. 

236, 159 Wash. 490. 

26 C.J. p 815 note 69. 

-40. Ky.—Moore v. Ramsey, 114 S.W. 
2d 1101, 272 Ky. 582. 

—^Heron v. Ramsey, 117 P.2d 
247, 45 N.M. 491. 

Wash.—Sunday v. Moore, 237 P. 1014, 
135 Wash. 414. 

26 C.J. p 816 note 70. 

Basis of riglit of actiou 

The right to maintain action for 
unlawful detention of real property 
is not determined by plaintiff's right 
of possession, but by whether he has 
been in possession and such posses¬ 
sion has been taken from him by 
force, or, having been obtained from 
Mm peaoeably, is unlawfully with- 
h.eld. 

Ark.—Grammer v. Blansett 124 S.W. 
1037, 83 Ark. 421. 

111.—West Side Trust & Savings 
Bank v. 'Lopoten, 193 N.B. 462, 358 
HL $31. 


Ky.—Belcher v. Howard, 280 S.W. 
131, 212 Ky. 816. 

Okl.—Johnson v. Connaway, 88 P.2d 
338, 184 Okl. 516—Clark v. Keith, 
207 P. 87, 86 Okl. 156. 

‘‘Biglit to” and “right of** possession 
distinguished 

Cl) The “right to possession” is a 
right ordinarily resting on title, 
while that “right of possession” 
which is the basis of the action of 
forcible entry and detainer is the 
right of a person in possession not 
to be forcibly dispossessed, although 
he may have obtained or retained 
possession by force.—Cahill v. Pine 
Creek Oil Co., 130 P. 64, 38 Okl. 568. 

(2) In unlawful detainer action, 
sole question involved is right of 
possession, and no other issues may 
be injected.—Richardson v. King, 10 
P.2d 323, 51 Idaho 762. 

41. Ky.—Belcher v. Howard, 280 S. 
W. 131, 212 Ky. 816. 

Mo.—^Koger v. Ward, App., 243 S.W. 
413—^Avero v. Wells, App., 232 S.W. 
1069. 

N.Y.—^^Schick v. Wolf, 202 N.T.S. 601, 
207 App.Div. 652. 

Okl.—Johnson v. Connaway, 88 P.2d 
338, 184 Okl. 616. 

Wash.—Randolph v. Husch, 294 P. 

236, 159 Wash. 490. 

26 C.J. p 817 note 82. 

42. Okl.—^Wilson v. Davis, 78 P.2d 
279, 182 Okl. 435. 

26 C.J. p 814 note 55, p 816 note 72. 

43. Mont.—State v. Justice's Court 
of Union Tp., 88 P.2d 1, 108 Mont. 
12 . 

W.Va.—^Wiles v. Walker, 106 S.E. 

423, 88 W.Va. 147. 

26 C.J. p 316 no te, 74. 

44. Mont.—State v. Justice^s Court 
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of Union Tp., 88 P.2d 1, 108 Mont. 

12 . 

26 C.J. p 816 note 75. 

45. Ky.—Moore v. Ramsey, 114 S.W. 
2d 1101, 272 Ky. 582. 

N.J.—Seidman v. John Craven & 
Sons Co., 143 A. 726, 6 K.J.Misc. 
1062. 

26 C.J. p 816 note 76. 

Bight to possession showu 

(1) Where plaintiif suing for un- 
lawful detainer of farm lands was 
in possession thereof under execu- 
tory contract to purchase, sherifTs 
sale of plaintifPs interest in prop¬ 
erty did not divest plaintiff of right 
to possession during year of redemp- 
tion.—Reichlin v. First Nat. Bank, 
51 P.2d 380, 184 Wash. 304. 

(2) Suit was held “determined,” 
within contract providing that claim- 
ants would put plaintiffs in posses¬ 
sion until such determination; and 
hence claimants were entitled to 
maintain unlawful retainer.—Olson 
V. Gehlert, Mo.App., 3 S.W.2d 279. 
Bight to possession not shown 

Mo.—Widick v. Vandergrift, App., 37 
■S.W.2d 663. 

46. Mass.—Page v. Dwight, 48 N.E. 
350, 170 Mass. 29, 39 L..R.A. 418. 

Or.—Schroeder v. Woody, 109 P.2d 
597, 166 Or. 93. 

47. Ind.—Hammond Savings & 
Trust Co. V. Boney, 107 N.E. 480, 
61 Ind.App. 295. 

26 C.J. p 815 note 66. 

48. N.J.—Seidman v. John Craven & 
Sons Co., 143 A. 726, 6 N.J.Misc. 
1062. 

26 C.J. p 815 note 67. 

Plaintiff held not lawfully entitled 
to possession 

Mich-—Union Guardian Trust Co. v. 
Stillman, 1 N.W.2d 439, 300 Mich, 
27 , 
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session is considered infra §§ 9-15. 

Examine Pocket Parts for later cases. 

§ 9. - Necessity 

Unless otherwise provided by the statute, oniy one 
who was in possession at the time of the wrongful entry 
and detainer may maintain an action to recover such 
possession. 

As appears supra § 3, an action of forcible en¬ 
try and detainer is strictly possessory in its na¬ 
ture, and, as a general rule, only one who was in 
peaceful and exclusive possession of the premises 
in controversy at the time of the acts complained 
of can maintain an action to recover possession.'^^ 
Such possession need only exist prior to the incep- 
tion of the wrongful possession by defendant, that 
is, prior to the beginning of the unlawful entry and 
detainer.^*^ 

On the other hand, under the express provisions 
of some statutes, one unlawfully deprived of pos¬ 
session of property to which he is entitled may 
maintain an action for the recovery thereof regard- 
less whether he was theretofore in possession or 
not.®^ Accordingly, where a statute so provides, 
a person entitled to possession of property may be 
restored thereto when without right or title entry 
has been made by another into vacant or unoccu- 


pied lands or tenements.^^ 

§ 10. - Character of Possession in Gener¬ 

al 

As a rule, ft is essentiai that pIaintifF's prior posses¬ 
sion shouid have been actual, peaceable, exclusive, ad¬ 
verse, and continuous; but each case rests on its own 
facts in determining what constitutes possession. 

Every action for forcible entry and detainer rests 
on its own facts in determining what constitutes 
possession by pIaintiflF.53 As a rule, however, it is 
essentiai that plaintiiTs prior possession shouid have 
been actual, see infra §11, peaceable,exclusive, 
adverse,and continuous^*^ in the sense that it 
must not be an interrupted or scrambling posses¬ 
sion, see infra § 13, although it is usually not es¬ 
sentiai that the possession shouid have lasted for 
any definite period of time.®^ Under some stat¬ 
utes, however, possession for a specified period of 
time is sufficient and necessary to sustain the ac- 
tion,^^ and these statutes do not conflict with the 
federal statutes relating to homestead entries.®^ 

Ordinarily, the manner in which plaintifif obtained 
possession of which he has been forcibly ousted is 
immaterial but it has been held that possession 
obtained by fraud or by stealth cannot be made the 
predicate of an action of forcible entry and de- 


49. Ala.—^Whaley v. Wynn, 95 So. 
16, 208 Ala. 342. 

Dfel.—Phillips V. Gumby, 117 A. 383, 
1 W.W.Harr. 462. 

Fla.—Goflin v. McCall, 108 So. 556, 
91 Fla. 514, 

111.—'Layzod v. Martin, 26 !N'.E.2d 
423, 305 111.App. 1—Davis v. Rob- 
inson, 23 N.E.2d 816, 302 Ill.App, 
'365. 

Mo.—Roxana Petroleum Corporation 
V. Smith, App., 24 S.W.2d 652. 

N.J.—Seidman v. John Craven & 
Sons Co., 143 A. 726, 6 N.J.Misc. 
1062. 

IST.M.—Heron v. Ranasey, 117 P.2d 
247, 45 N.M. 491. 

26 C.J. p 817 notes 79, 81, p 818 note 
93. 

Actual possession as constituting 
sufficient ground for recovery in 
forcible entry and detainer action 
see supra § 7. 

50. Ala.—^Whaley v. Wynn, 95 So. 
16, 208 Ala. 342. 

91- Fla.—Gray v. Callahan, 197 So. 
396, 143 Fla. 673—State ex reL 
Rich V. Ward, 185 So. 846, 135 Fla. 
885. 

ril.—West Side Trust & Savings 
Bank v. Lopoten, 193 N.E. 462, 358 
IlL 631—City Nat. Bank & Trust 
Co- of Chicago v. Wainauskas, 1^ 
N.m2d 835, 294 Ill.ApiK 604, 

26 C.J. p 816 note 7.8. 


' 52. 111.—Davis V. Robinson, 23 N. 

E.2d 816, 302 IlLApp. 365. 
Vacancy not shown 

To warrant recovery under such a 
statute the property must not be in 
the possession of any one, and plain- 
tiff cannot succeed where the prop¬ 
erty was at no time vacant.—Davis 
V. Robinson, supra. 

53. N.M.—Heron v. Ramsey, 117 P. 
2d 247, 45 N.M. 491. 

54. Tenn.—Jones v. Czaza, 86 S.W. 

2d 1096, 1098, 19 Tenn. App. 327, 

citing Corpus Juris- 

The words “lawfuUy possessed" as 
used in a statute relating to forci¬ 
ble entry and detainer mean “peace¬ 
able” possession.—^Hafner Mfg. Co. 
v. St Ix>uis, 172 S.W. 28, 262 Mo. 
621. 

55w Tenn.—Jones v. Czaza, 86 S.W. 
2d 1096, 1098, 19 Tenn.App. 327, 

citing Corpus Juris—Westmore- 

land V. Farmer, 7 Tenn.App. 385, 
388, citing Corpus Juris, 

Au ^oeptiou to the mle nccurs 
when one tenant in comxnon has been 
dispossessed by his cotenant. 

IlL—Haas v. Juul^ 178 IlLApp. 397. 
Mo.-^Bixeman v. Reichel, App., 187 
S.W. 269. 

59- Tenn.—Jones v. Caaza, 86 S.W. 
2d 1096, 1098, 19 Tenn.App. 327, 

citing Corpus Juris. 

26 C.J. p 817 note 86. 
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57. Tenn.—Jones v. Czaza, supra, 
citing Corpus Juris. 

26 C.J. p 817 note 87. 

58. Tenn.—Jones v. Czaza, supra, 
citing Corpus Juris. 

26 C.J. p 817 note 89. 

59. Wash-—Randolph v. Husch, 294 
P- 236, 159 Wash. 490. 

Five days 

Wash.—Sunday v. Moore, 237 P- 1014, 
135 Wash- 414. 

26 C.J. p 818 note 91. 

60. U.S.—Denee v. Ankeny, 38 S.CL 
226, 246 U.S. 208, 62 U.Ed. 669, af- 
firming, Morrison v. Gunning, 157 
P. 1199, 91 Wash. 693, affirming 
Ridpath v. Denee, 148 P. 15, 85 
Wash. 322. 

61. Ky.—Belcher v. Howard, 280 S. 
W. 131, 212 Ky. 816. 

Possession obtained by injunctioni 
subseg.ue(iLtly dissolved 
Ky.—Belcher v. Howard, 280 S.W. 
131, 212 Ky. 816. 

Peaceable entry 

Judgment was properly entered for 
owner of premises whose entry was 
peaceable, as against one occupying: 
premises without lease or rental 
agreement—^Hendershot v. Feld- 
pausch, 225 N.W. 485, 247 Mich. 48. 
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tainer.®^ Acts which contemplate a pnrely prospec¬ 
tive possession are insufficient to support a recov- 

ery.®3 

§11. - Actual Possession 

a. In general 

b. What constitutes actual possession 

a. In Greneral 

Recovery for forcfble entry and detainer may be had 
oniy where actual possession by plaintiff has been in- 
terfered with. 

It is only an actual possession that has been in- 
terfered with that may be restored by an action for 
forcible entry and detainer.®'^ A mere semblance 
of possession,or mere constructive possession 
such as the law in many cases imputes to the own- 
er of the legal title,®^ is not sufficient. Such ac¬ 
tual possession is sufficient and necessary as would, 
if continued for the necessary period, vest title in 
plaintiff.®'^ 

b. What Constitutes Actual Possession 

Generally, actual possession consists In exercising 
acts of dominion over the land in dispute and in using it, 


and the effect of particular acts varies with the situation 
of the parties, the character of the land, and the purpose 
to which it is adapted. 

Generally speaking the actual possession which is 
sufficient consists in exercising acts of dominion 
over the land in dispute and in making the ordinary 
use of it, and it may consist in, and be shown 
by, a great number and combination of acts, the 
character of which must necessarily vary with the 
situation of the parties, the character of the land, 
and the purpose to which it is adapted.^^ 

Inclosure. A sufficient inclosure is of itself a 
sufficient means of taking and holding actual pos¬ 
session of land without residence, ciiltivation, or 
other acts of dominion over it.^9 However, there 
may be actual possession m here a person incloses 
land partly by fences and partly by the use of nat- 
Liral barriers.'^^ Moreover, there may be an actual 
possession without fences or inclosures of any 
kind,7i although in such cases it must appear that 
plaintiff has exercised exclusive dominion and con- 
trol over that portion of land of which defendant 
took possession.'^^ 

Ciiltivation. A substantial cultivation of the land 


62. Tenn.—Jones v. Czaza, 86 S.W. 
2d 1096, 19 Tenn-App. 327. 

63. N.M.—Heron v. Ramsey, 117 P. 
2d 247, 45 N.M. 491. 

64. Pia,—Goffln V. McCall, 108 So. 
556, 91 Fla. 514. 

111-—^Whitehill v. Oooke, 140 111.App. 
520. 

Tenn.—Jones v. Czaza, 86 S.W.2d 
109 6, 19 Tenn. App. 327. 

26 C.J. p 818 note 93. 

“The person who seeks to avail 
himself of this remedy must have 
actual possession of the premises, it 
must be something- more than a mere 
mental state. It must be of such a 
character that the law will frown 
down upon anyone interfering with 
the possession for the reason that 
such interference would tend to cre¬ 
ate a breach of the peace.'*—Heron 
V, Ramsey, 117 P.2d 247, ioO, 45 N.M. 
491. 

Tresp asser 

If one is actually in possession of 
land, the fact that a prior trest)ass- 
er g-ets possession does not render 
the entry of a suhsequent trespasser 
aby the less a forcible, and wrongful 
entry as to tbe first party named, 
and he may maintain his writ of 
forcible entry a^ainst the latter, ! 
equally as agrainst the first trespass¬ 
er.—Alexander v. Fowier, -6 Ky.H. ! 
444, 13 Ky.Op. 120—26 O.J. p ^SIS note 

-as. 

es, Tenm—^Jones v. Czaza, 86 S.'W.2d 
1096, 10 Tenn.App. 327. 


66. Fla.—Goffln v. McCall, 108 So. 
556, 91 Fla. 514. 

26 C.J. p 818 notes 93, 93%, p 857 
note 90. 

67. Pia.—Goffin v. McCall, 108 So. 
556, 91 Fla. 514. 

Ky.—Conley v. Shepherd, 35 S.W.2d 
5, 237 Ky. 128. 

N.M.—^Heron v. Ramsey, 117 P.2d 
247, 45 N.M. 491, 

26 C.J. p 819 notes 96, 9‘7. 

68. Ariz.—^Willows Cattle Co. v. 
Connell, 220 P. 1082, 25 Ariz. 592. 

Fla.—Goffin v, McCall, 108 So. 556, 
91 Fla. 514. 

OkL—Johnson v. Connaway, 88 P.2d 
338, 339, 1S4 OkL 516, quoting- Cor- 
jms Juris, 

26 C.J. p 819 note 98. 

XTse and dominion 

'Tn order to take possession of 
land there must be some immediate 
use made of it. The use and domin¬ 
ion over the land should be such as 
the land will warrant Merely walk- 
ing on the land and posting- a sig-n 
for others to keep of£, or merely cut- 
ting some posts on the land do not 
• . . constitute; possession.*^'— 
Heron v. R^sey, il7 P.2d 247, 250, 
45 N.M. 49L 

Boors opeu aud unlocked 

Possession of a house, by plaintiff 
in forcible entry and detainer/ was 
not preventad by the :^ct that doom 
were open and unlocked.^Wa<^- 
ingrton V. Spriggs, 105 So. .Sil; 213 
Ala- 622. 
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Iiocatingf mining* claim 

One who locates part of a public 
domain as a claim by monumenting 
it and causes notice of location to be 
recorded under the Mining Law and 
does proper assessment work year- 
ly has actual possession within the 
rule as against a squatter thereon, 
although he had never been person- 
ally on the claim.—Poster v. Black, 
176 P. 845, 20 Ariz. 64. 

69. Cal.—Knowles v. Crocker Es- 
tate Co., 86 P. 715, 149 Cal. 278. 

26 C.J. p 819 note 99. 

Fossessiou not showu 
Where plaintiff went on unfenced 
grazing land and, for his own pur- 
poses, looated one boundary line 
thereof, and plaintiff later returned 
to land and posted “No Trespass" 
signs and sent his employees on land 
to cut fenee posts, plainfff did not 
i have such “possession" as would au- 
thorize him to maintain a forcible 
entry and detainer action against de¬ 
fendant who subsequently went on 
land and put livestock thereon.— 
Heron v. Ramsey, 117 P.2d 247, 45 
N.M. 491. 

70. 111.—Hammond v. Boty, 56 N.E. 
371, 184 111. 246, affirming 84 IlL 
App. 19. 

26, C.J. p 820 note 2. 

71. Fla-—Goffin v. McCall, 108 So. 
556, 91 Fla. 514. 

Mo,—Koger v. Ward, App., 243 
413. 

26 CJ- p 820 note 3« 

72. CaL—McCormick v. Sheridan, 19 
P. 419, 77 Cal. 253. 
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in controversy,'^^ especially where there are other 
acts denoting ownership,'^^ such as fencing the 
premises,'^^ or fencing the premises and btiilding 
a stable thereon, constitutas actual possession 
but mere entry on the land and plowing a few fur- 
rows across a portion of it does not make out such 
a case of actual possession on his part as to war- 
rant a verdict in his favon'^'^ 

Taking natural producis of land, A mere entry 
on land and cutting timber thereon does not of it- 
self constitute actual possession,especially where 
the cutting of timber is at widely separated inter- 
vals of time'^9 or where the whole tract on a part 
of which the entry was made is within the bounda- 
ries of defendant^s deed and part of it in the actual 
possession of defendant and his tenants;^^ but in 
connection with other circumstances it may form a 
very material link in the chain' of evidence to estab- 
lish actual possession.^^ 

The grazing of stock over uninclosed lands has 
bcen held not such possession of any specific por¬ 
tion of the lands in the owner of the stock as will 
enable him to maintain forcible entry and detain- 
er t)ut: the use of land for pasturing and ranging 
live stock taken in connection with other acts may 
constitute sufficient possession on which to base the 
action, as where the land used for pasture is in- 
closed,^^ or where in addition to pasturing the stock 
on the premises the owner of the stock locks the 
doors of the house thereon and closes the Win¬ 
dows.®^ 

Payment of taxes. Pa 3 mient of taxes on the land 
does not constitute actual possession of it;^^ but 
the requirements as to possession are satisfied where 
in addition to pa 3 rment of taxes the party paying 


them had a deed for the land and continuously cut 
timber on it for a period of twenty years.^® 

Actual occupancy or personat presence. Mere oc- 
cunancy or personal presence on the premises in 
dispute is not sufficient to constitute the requisite 
possession.S'^ On the other hand actual pedis pos¬ 
sessio or residence on the premises at the time of 
the entry complained of is not essential.®^ The 
owner is not bound to be continually on his land ei- 
ther in person or by agent, or to station his servants 
there to keep intruders away.^^ 

The possession to which the summary remedy 
applies is not confined to the pedis possessio or ac¬ 
tual inclosure of the occupant.®^ It applies to any 
possession which is sufficient to sustain an action 
of trespass,^^ and may apply in a case where tres- 
pass will not lie, as against the owner of land who 
may defend against an action of trespass by the 
plea of liberum tenementum.^2 entry, coupled 

with such acts of open and visible ownership as 
clearly indicate his intention to take and hold per¬ 
manent possession under claim of right to exclusive 
possession, wdll be sufficient to enable him to main¬ 
tain this form of action to repel an unlawful intru- 
sion.^^ 

Possession of part under claim to wlwlc tract. 
One who is in possession of part of a tract of land 
under claim and color of title to the whole is by 
intendment of law in possession of the whole tract 
lying within the boundaries of his colorable title, 
or at least of so much as is not in the adverse pos¬ 
session of others; and such possession will endtle 
him to maintain an action of forcible entry and de- 
cainer against one who makes a forcible entry on 
any part of the tract not adversely held by oth- 


73. Mo.—Koger v. Ward, App., 243 
S.W. 413. 

28 C.J. p 820 note 5. 

74. Ariz.—Willows Cattle Co. v. 
Connell, 220 P. 1082, 25 Ariz. 592. 

26 C.J. p 820 note 6. 

75. Neb.—Galligher v. Connell, 53 
N.W. 383, 35 Neb. 517. 

76. Cal.—Valencia v. Couch, 32 Cal. 
339, 91 Am.D. 589. 

77. Mo.—Edwards v. Cary, 60 Mo. 
572. 

78- N.M.—Heron v. Ramsey, 117 P. 

2d 247, 45 N.M. 491. 

26 C.J. p 820 note 11. 

79, Ala.—Ches&en v. Harrelson, 24 
So. 716, 119 Ala. 435. 

26 C.J. p 8^0 note 12. 

80, Ky.—Childers v. Hieronymus» 
105 S.W. 979, 32 Ky.L. 394. 

81, Mo.—Powell V. Havis, 54 Mo. 
315, 

36e.J.S.—73 


82. CaL—^Buel v. Prazier, 38 Cal. 
693. 

83- Tenn.—Hopkins v. Calloway, 3 
Sneed 11. 

84. Tenn.—^Davidson v. Phillips, 9 
Terg. 93, 30 Am.D. S93. 

85. Colo.—^Jenkins v. Tynon, 27 P- 
S93, 1 Colo.App. 133. 

26 C.J. p 820 note 19. 

86. III.—Pensoneau v. Bertke, 82 
111. 161. 

87. N.M.—Heron v. Ramsey, 117 P. 
2d 247, 45 N.M. 491. 

26 C.J. p 820 note 23. 

88. Ariz.—^Willows Cattle Co. v. 
Connell, 220 P. 1082, 25 Ariz. 592. 

Fla.—^Adelhelm v. Ekjugherty, 176 Sb. 
775, 129 Fla. 680—Gaffln v. McCali, 
108 So. 556, 91 Fla. 514. 

Mo.—Koger v. Ward, App., 243 S.W. 
413. 

26 C.J. p 820 note 24. 

89. Fla.—Goffin v. McCall, 108 So. 
556, 91 Fla. 514. 
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Okl-—Johnson v. Connaway, 88 P.2d 
338, 339, 184 Okl. 516, Quoting Cor¬ 
pus Juxis. 

90. Wash.—Sunday v. Moore, 237 P. 
1014, 135 Wash. 414. 

26 C.J. p 820 note 24. 

Tenan cy 

Plaintiff may hold sole and exclu¬ 
sive possession of property as 
against defendant, even though part 
of property is occupied by tenants.— 
Suiiday v. Moore, supra. 

91. Va.—Olinser v. Shepherd, 12 
Gratt 462. 53 Va. 462. 

26 aj. p 821 note 26w 

92- HL—Ft Dearbom I^dge v. 

Klein, 3 NE. 272, ll5 HL 177, 56 
Am.R. 133. 

26 C.J. p 821 note 27. 

93. Okl.—Johnson v. Connaway, 88 
F.2d 338, 339, 184 OkL 516, Quoting 
Coxims Jiuds. 

26 CJ'. p 821 note 29. 
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ers.^^ Also this possession is sufficient to authorize 
an action bf forcible detainer.^^ However, actual 
possession of an inclosed contiguous tract is not 
constructive possession of an unfenced tract ac- 
quired under another grant.^® Also, where the oc¬ 
cupant is a mere disseizor, his possession for the 
purposes of this action must be confined to the land 
actually occupied.^^ 

§ 12. - Peaceable Possession without 

Right 

Uniess otherwise provided by statute, a bare posses¬ 
sion without right, if unlawfully invaded by force, will be 
protected and restored. 

Except under some statutes restricting recovery 
for forcible entry and detainer to one having the 
legal right to possession,it is generally held that 
cven a bare possession without right, if unlawfully 
invaded by force, will be protected and restored.^^ 
Indeed, recovery may be had even against the own- 
er or lessee of the premises who is legally entitled 
to possession, if plaintiff was in actual possession 
at the time of the forcible ouster,^ and it is no de¬ 
fense that his own possession originated in a tres- 
pass.2 Any peaceable possession is a legal pos¬ 
session as against a wrongdoer who forcibly ejects 
the occupant.3 

§ 13 , - Scrambling or Interrupted Pos¬ 

session 

A mere scrambling or interrupted possession is in- 
sufficient to warrant recovery for forcible entry and 
detainer. 

As appears supra §§ 10, 11, plaintifEs prior pos¬ 


session must have been actual, peaceable, and ex- 
clusive; the action for forcible entry and detain¬ 
er cannot be maintained on a mere scrambling or 
interrupted possession.^ Where one in the peace¬ 
able possession of premises is forcibly ousted there- 
from and subsequently himself forcibly regains pos¬ 
session, the person who had ousted him cannot treat 
the temporary possession he had himself gained 
by force as lawful, and on that ground maintain an 
action for forcible entry on himself.^ 

§ 14. - Possession by Agent or Servant 

Generally, one in possession by an agent or servant 
has sufficient possession to warrant recovery for forcible 
entry and detainer. 

As a general rule, one in possession of property 
by an agent or servant may maintain an action of 
forcible entry and detainer in his own name.® The 
actual personal presence of the employer is not re- 
quired to constitute possession in him; and the em- 
ployee’s possession is that of the employer.7 It has 
been held, however, that a person whose occupancy 
of land is through his servants and who has never 
been in possession cannot maintain an action un¬ 
der a statute providing for recovery of property 
from one who unlawfully detains it after entering 
during the absence of the “occupant.”^ One in ac¬ 
tual possession of land is in no w'ay affected in his 
rights by the guilty acts of an employee in posses¬ 
sion in selling the improvements on the land.^ 

§ 15. - Abandonment of Possession be- 

fore Entry Complained of 

Forcible entry and detainer may not be maintained 


94. ‘Wash.—Sunday v. Moore, 237 P. 
1014. 135 Wash. 414. 

26 C.J. p 821 note 31. 

95. 111 .—Nauman v. Burch, 91 111. 
App. 48. 

96. Tenn.—^Westmoreland v. Farmer, 
7 Tenn.App. 385. 

97. Ky,—Belcher v. Howard, 280 S. 
W. 131, 212 Ky. 816. 

26 C.J. p 822 notes 33, 34. 

98. Mass.—Pag-e v. Bwight, 48 N. 
E. 850, 170 Mass. 29, 39 Ii.R.A. 418. 

26 C.J. p 822 note 35. 

Presumption of rig^ht Iu possessor 
Under a statute providing that an 
entry without the consent of the per¬ 
son having actual possession shall be 
oonsidered a forcible entry, such ac- 
tiial possession must be capable of 
bearing a presumption of right in the 
possessor, and one who unlawfully 
taJkes^ possession cannot recover as 
against the person formerly in pos¬ 
session who has retalcen it.—Bene-I 
vides V. Lucio, Tex.Coni.App., 13 S. i 


W.2d 71, reversing Benavides v. Lu¬ 
cio, Civ.App., 297 S.W. 476. 

99. Wash.—Randolph v. Husch, 294 
P. 236, 159 Wash. 490—Sunday v. 
Moore, 237 P. 1014, 135 Wash. 414. 
26 C.J. p 822 note 36. 

1. Wash.—Sunday v. Moore, supra. 
26 C.J. p 822 note 37. 

2 . Fla.—Greeley v. Spratt, 19 Fla. 
644. 

26 C.J. p 822 note 38. 

3. Cal.—California Products, Inc., v. 
Mitchell, 198 P. 646, 52 Cal.App. 
312. 

26 C.J- p 822 note 39. 

Other statemeut of rule 
The party having peaceable , pos¬ 
session is entitled to hold it until 
divested by the judgpient of a court 
of competent jurisdictiop, 

Kan.—Loty v. Cone, 115 P. 977, 85 
Kan. 1. 

Ky.—Holman v. Parsons, 172 S.W. 
920, 162 Ky. 454. 

‘ ' 

4. Tenn.—Jones v. Czaza, 86 S.W. 2 d i 


1096, 1098, 19 Tenn.App. 327, citing 
Corpus Juris. 

26 C.J. p 822 note 44. 

Where two parties are stroggliug 
for possession of unimproved lauds, 
neither can maintain an action of 
forcible entry and detainer against 
the other, until he has acquired an 
actual possession which has ripened 
into peaceable occupation.—Voll v. 
Butler, 49 Cal. 74. 

5. Mass.—Lawton v. Savage, 136 
Mass. 111. 

26 C.J. p 823 note 46. 

6 - Ala.—^Whaley v. Wynn, 95 So. 16, 
208 Ala. 342. 

Okl.—Johnson v. Connaway, 88 P. 

2d 338, 184 Okl. 516. 

26 C.J, p 824 note 47. 

7. Cal.—Baker v. Dickson, 62 Cal- 
19. 

0.’ Cal.-—Hammel v. Zobelein, 51 CaT. 
532. 

9. Ariz.—Willows Cattle Co. V. COh- 
nell, 220 P. 1082, 25 Ariz. 592. ' ' 
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where plaintiff, before the entry complained of, abandoned 
possession of the property in question with the intentlon 
of not returning thereto. 

The possession necessary to entitie one to recover 
for forcible entry and detainer does not exist where 
plaintiff voluntarily abandoned the possession of the 
premises in controversy before the entry complained 
of.^® This, however, is a question of intention and 
not a question of time, except as far as the jury 
are entitled to consider lapse of time in connection 
with ali the other facts and circumstances tending 
to show claim or nonclaim on the part of plaintiff.^^ 
It must be made to appear that he relinquished pos¬ 
session without any intention of returning or mak- 
ing further use of the premises.^^ 

§ 16. Force on Part of Defendant 

Intrusion on plaintifffs possession as an element 
of forcible entry and detainer is considered supra 
§ 3. The necessity that the entry or detainer be 
forcible and the sufficiency of particular acts to 
constitute force are considered infra §§ 17-19. 

Examine Pocket Parts for later cases. 

§17. - Necessity 

a. In general 

b. Exceptions to rule 

a. In Greneral 

As a general rule, actuat or threatened force by de¬ 
fendant is essential to support an action for forcible 
entry and detainer or an action of forcible detainer. 

Except when otherwise provided by statute, force, 
either actually applied or justly to be feared from 
the conduct of defendant, is essential to support 


an action for forcible entry and detainer,^^ or an 
action of forcible detainer, Accordingly, if a 
person entitled to possession enters peaceably, he 
is not liable to an action of forcible entry and de¬ 
tainer,and, having gained possession peaceably, 
he may resist forcibly an attempt by the former oc¬ 
cupant to retake possession.^^ Where, however, 
one peaceably enters on premises, but, through 
force, fear of personal violence, or threats, keeps 
one entitled to possession out of it, the former is 
subject to an action for forcible detainer.^'^ 

b. Exceptions to Bule 

Where so provided by statute, the general rule as to 
the necessity of force by defendant as an element of 
forcible entry and detainer does not apply. 

In some jurisdictions there are exceptions to the 
general rule stated supra subdivision a of this sec- 
tion as to the force necessary to maintain actions 
of this character. 

Entry against wiU of occupant. In some juris¬ 
dictions the rule is that to maintain forcible entry 
and detainer it is not necessary that actual force 
or violence be used in taking possession of the 
premises, but that any entry which is against the 
will or consent of the occupant is a forcible en¬ 
try and to constitute a forcible entry it is not 
necessary that the entry should have been against 
the “expressed -will” of the party in possession.^^ 
Ic has been held, however, that, where statutes of 
this character are in force, to constitute a forcible 
detainer there must be an actual force with a 
strong hand except where the parties stand in cer- 
tain relationships.^® 


10. Tenn,—Hopking v. Calloway, 3 
Sneed 11. 

26 C.J. p 824 note 50. 

Abandonment of possession as de¬ 
fense see infra § 26. 

11. W.Va.—Mitchell v. Carder, 21 
W.Va. 277. 

26 C.J. p 824 note 51. 

12. Mo.—Kingr V. St. Louis Gaslig-ht 
Co., 34 Mo. 34, 81 Am.D. 68. 

:26 C.X p 824 note 52. 

A mere temporary absence is not 
an abandonment, and. the actual pos¬ 
session continues in the person so 
absent so as to enable him to main¬ 
tain an action of forcible entry and 
detainer against those who take pos¬ 
session during such absenee.—^Lewis 
V. Yoakum, TexuCivApp., 32 S.W, 
237—26 C.J. p 824 note 52 £a]. 

13. Ala.—^Jefterson County v. Park¬ 
er, 100 So. 338, 211 Ala. 289. 

Gal.—^Baxley v. Western Loan & 
BuUding Co., 27 P.2d 387, 135 Cal. 
App. 426. 

Fla.-r-Hewitt v. State, 146 Sa 578, 
108 Fla. 335. 


La.—Booker v. McKnight, App., 179 
So. 332. 

Mich.—Prestage v. Hanley, 242 N.W. 
851, 259 Mich. 97—Christian v. Am- 
ster, 235 N.W. 199, 253 Mich. 

400. 

Or.—Schroeder v. Woody, 109 P.2d 
597, 166 Or. 93. 

Va.—Southern Ry. Co. v. Lima Wood 
& Goal Co., 159 S.E. 69, 71, 156 Va. 
829, cfting Corpus Juris. 

26 C.J. p 817 note 81, p 824 note 54. 

14. Fla.—Hewitt v. State, 146 So. 
578. 108 Fla. 335. 

26 C.J. P 817 note 81, p 825 note ^5. 

15. Calj-^Ba±ley v. Western Loan & 
B^iilding Co., 27 P.2d 387, 135 Cal. 
App. 426. 

Fla.—Goffin v. McCall, 108 So. 556, 9i 
Fla. 514. 

26 C.J. p 825 note 56, p 836 notes 15- 
17. 

16- Ark-—^Winn v. State, 18 S.W. 

375, 55 Ark. 360. 

26 C.J. p 825 note 57. 
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17. Or.—Crossen v. Campbell, 202 P. 
745, 102 Or. 666. 

26 C.J. p 826 note 58. 

18. Ariz.—^Willows Cattle Co. v. Con- 
nell, 220 P. 1082, 25 Ariz. 592. 

111.—^Harper v. Sallee, 34 N.E.2d 860, 
376 111. 540, 135 A.L.R. 189, affirm- 
ing 26 N.E.2d 987, 305 111.App. 85, 
transferred, see 23 N.E.2d 27, 372 
111. 139. 

N.M.—Heron v. Ramsey, 117 P.2d 
247, 45 N.M. 491. 

26 C.J. p 826 note 61. 

Ssrmhollc dolivery 

I>elivery of key by tenant to de¬ 
fendant on demaud constituted sym- 
bolic delivery of possession and was 
“forcible entry,” where it was with¬ 
out owner’s consept.—Conley v. Shei)- 
herd, 35 S.W.2d 5, 237 Ky. 128. 

19- Mo.—Tolbert v. Kendrick, 77 
Mo.App. 272. 

20. Ky.—Cammack v. Macy, 3 A-K. 
Marsh. 296. 
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Entry by fraud, strategy^ or sfealth. In some ju- 
risdictions the action of forcible entry and detain- 
er may be maintained when defendant has entered 
on the possession of another by fratid or stealth as 
well as by force or intimidation.^^ 

Turning oui or wtthholding. Under some statutes 
an action of forcible entry and detainer or forcible 
detainer may be brought against one who, after en- 
tering peaceably on the premises, by unlawful re- 
fusal22 or by force, threats, or menacing conduct,^^ 
turns plaintiff out of possession or keeps him out 
of possession.2^ 

So, under the particular statute it may be suffi¬ 
cient to sustain the charge of forcible detainer that 
the person unlawfully in possession refused to va¬ 
cate the premises on lawful notice so to do.^^ 

Entry peaceohle hut unlawful. If an entry on 
land, although peaceable, is unlawful, the partic¬ 
ular statute may authorize the owner to recover 
possession in an action of unlawful entry and de- 
tainer.^® 

An unlawful entry during fhe absence of the oc¬ 
cupant and a refusal to surrender the same on de- 
mand may under the particular statute constitute a 
forcible detainer and authorize a recovery without 
proof that the entry was in fact forcible.27 It is 
sometimes provided that any person who enters on 
a mining claim, in the temporary absence of those 
in possession of the claim, is liable to an action of 


forcible entry and detainer.28 

§ 18. - Sufficiency 

To render an entry forcibfe, it must be accompanietf 
either by actual viotence or by circumstances tending 
to excite terror in the person in possession and prevent 
him from maintaining his rights; but the acts done need 
not constitute an assault and battery or a breach of the 
peace. 

As a general rule, to render an entry forcible it 
must be accompanied either by actual violence, or 
by circumstances tending to excite terror in the 
owner or other persons in possession, and to pre¬ 
vent them from maintaining their rights. There 
must be at least apparent violence or some unusual 
weapons, or the attendance of an unusual number 
of people, some menaces or other acts giving rea- 
sonable cause to fear that the person making the 
forcible entry will do some bodily harm to those in 
possession, if they do not give up the same.^^ An 
entry merely against the will of the occupant is not 
forcible.*^However, it is not necessary that the 
intruder should do such acts as would constitute 
an assault and battery.^i The same circumstances 
of force or violence that amount to a forcible entry 
will also amount to a forcible detainer.32 

Mere trespass insufficient. As a rule, something 
more than a mere trespass on the premises of plain- 
tiff is necessary to support an action under the 
statutes relating to forcible entry and detainer 
but it has been held that an action for unlawful de- 


21- Miss.—Parker v. Eason, 8 So. 

a44, 68 Miss. 290. 

26 C.J. p 826 note 67. 

22. Okl.—^Wilson v. Davis, 78 P.2d 
279, 182 Okl. 435. 

26 C.J. p 826 note 69. 

23. Cal.—Templar Mining: Co. v. 
Williams, 72 P.2d 566, 23 Cal.App. 
2d 45. 

26 C.J. p 826 note 70. 

24 . Ala.—Lrorah v. Emerson, 45 So. 
228, 154 Ala. 145. 

26 C.J. p 827 note 71. 

25 . Neb.—Post v. Bohner, 36 N.W. 

508, 23 Neb. 257—Estabrook v. 

Hateroth, 34 N.W. 634, 22 Neb. 
281. 

26 . Mo.—Porter v. Gibbs, App., 242 
S.W. 1016; 

26 C.J. p 827 note 72. 

HeteiLtioii held not nnlawfnl 

“When cOntractual relafions exist 
hetween the parties wher^by the 
right to i>o4Ssession has been griven to 
the qne taking* possession by means 
of the peaceable entry, then heither 
the entry nor detention of the prop- 
eiity is nm^wfur witshin the mea,n- 
tae df T ' . . section 1160 deaj- 

tngp with forcible detainer/'—BaXley; 


V. Western Lioan & Building Co., 27 
P.2d 387, 389, 135 CaLApp. 426. 

In Minnesota 

(1) Under a statute so providing-, 
recovery may be had where the entry 
was either unlawful or forcible, or 
the detention was unlawful.—Mutual 
Trust Liife Ins. Co. v. Berg-, 246 N.W. 
9, 187 Minn. 503. 

(2) Under a former statute, the ac¬ 
tion could be maintained only in case 
of an entry or detainer which was 
both unlawful and forcible.—Rufe v. 
Schafer, 196 N.W. 661, 157 Minn. 
485—Mastin v. May, 148 N.W. 893, 
127 Minn. 93, Ann.Cas.l916C 493— 
Davis V. Woodward, 19 Minn. 174. 

27 . Okl.—Casey v. Kitchens, 168 P. 

812, 66 Okl. 169, L.R.A.1918B 667. 

26 C.J. p 827 note 73. 

2®. Mont.—^Wells v. Darby, 84 P. 
1092, 13 Mont. 504. 

29 . Da.—^Booker v. McKnight, App., 
179 So. 332, 333, quoting Ctorpn» Jtl- 
xis. 

N.T.—Quinn v. McCochrane, 206 nIy. 
S. 550, 210 App.Div. 569, aflarmed 
148 N.E. 748, 240 N.T. 660. 

’6r.—Crossen v. Campbell, 202 P. 745, 
102 Or. 666. 

26 aj. p 827 note 76. 
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An entry by consent or contractnal 
agreement is not forcible entry, ac¬ 
tual or constructive.—Jefeerson 
County v. Parker, 100 So. 338, 211 
Ala. 289. 

“Porce” Is synonymons with “vio¬ 
lence” under a statute requiring- the 
entry to be by violence or terror.— 
Lambert v. Helena Adjustment Co., 
222 P. 1057, 69 Mont. 510. 

Indictable at oommon law 

Nothing constitutos “forcible en¬ 
try” which would not have been in¬ 
dictable at oommon law.—Christte 
V. Amster, 236 N.W- 199, 253 Mich 
400. 

30. W-Va.—Wiles v. Walker, i 06 S. 
E. 423, 88 W.Va. 147. 

26 C.J. p 828 note 77. 

31. Ark.—Holzman v. Cattis, 114 S. 
W.2d 3, 1^5 Ark. 773. 

Or.—Crossen v. Campbell, 202 F. 

745, 102 Or. 666. 

26 C.J. p 880 note 98. 

N.T.—Hallock V. New Tark Cent. 
& H. R. IL Co., 95 N.E. 644, 202 N- 
Y. 201. ; 

26 C.J. p 828 note 78. 

si Fla.—Hewitt v. State, 146 So. 
678. 108 Fla. 335. 
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tainer is a proper remedy for a contiiMiing tres- 
pass.^^ 

Threats and appearcmce of violence. When a per- 
son entering on the land of another by his behavior 
or speech gives those who are in possession just 
reason to think that he intends to take possession 
by force if they do not give way to him, his entry 
is to be deemed forcible, whether he causes the ap- 
prehension of the use of violence by taking with 
him an unusual number of attendants or by arm- 
ing himself in such a manner as plainly to indicate 
a design to back his pretentions by force, or by 
actually threatening to kill, maim, or beat those 
who continue in possession, or by making use of 
expressions plainly implying a purpose of using 
force against those who make resistance.^s n jg 
against an entry under terrorizing conditions that 
the statute is aimed.36 

Brcaking into house. Breaking into a dwelHng 
house occupied by a person or a family, being in 
itself calculated to inspire terror or the fear of per- 
sonal violence, constitutes a forcible entry and de- 
tainer,3'^ but, in the absence of special statutory pro- 
vision, it is held that one who breaks and enters in¬ 
to a dwelling house from which the occupant is ab- 
sent leaving no one in charge is not liable to such 
action,38 and that the action does not lie where the 
building broken and entered in the absence of the 
occupant is not a dwelling but a mere outhouse.39 
Under some statutes, however, breaking and enter- 


§ 18 

ing a dwelling house from which the occupant is 
absent leaving no one in charge will sustain an ac¬ 
tion of forcible entry and detainer;^^ and it has 
been held that, where plaintiff had land inclosed by 
wire fenee and defendant took it away and erected 
an iron fenee around the land, this would constitute 
a forcible entry within a statute providing that the 
force used may be “breaking open a door, window, 
or other part of a house.^^l 

Eniering without breaking. Generally, entering 
by the ordinary means of entrance without any 
breaking in or any threat of violence to the person 
does not amount to a forcible entry,^^ such as an 
entry into a close by the mere opening of a gate,^2 
or an entry into a house by the use of a key'^^ or 
by drawing a latch.^S 

Breach of peace. An entry made with such force 
or under such circumstances as tend to produce a 
breach of the pace will of course support this ac¬ 
tion.**® On the other hand, it is not necessary to 
constitute a forcible entry that there be proof of 
such acts of violence as amount to a breach of the 
peace,^"^ although there is some authority to the con- 
trary.^® So, it is not necessary that the occupant 
should resist until he compels the doing of an overt 
act in breach of the peace and it will be suffi¬ 
cient if the actual possession of another is invaded, 
taken, and held under circumstances to show that ft 
will not be surrendered without a breach of the 
peace on the one side or the other.®® 


Mich.—Christian v. Amster, 235 N.W. 
199, 255 Mich. 400. 

S.C.—Barbee v. Winnsboro Granite 
Corporation, 2 S.E-2d 737, 190 S.C. 
245. 

26 C.J. p 82g note SO. 

04. Wash.—Cogswell v. Cogswell, 
126 P. 435, 70 Wash. 184. 

Successive trespasses 

Where one trespasser succeeds an- 
other in the possession of property 
and continues and consummates the 
original trespaas without any claim 
of new title, he is liable in suninoary 
proceedings to recover i>ossession. 

Cal.—Stark v. Barnes, 4 CaL 412. 

Ky.—^Alexander v. Fowler, 6 KyX. 
444. 

35. Ark.—Holzman v. Gattis* 114 S- 
W‘.2d 3, 195 Ark. 773. 
Mich.-r-Christian v. Amster, 255 K.W. 

199, 253 Mich* 409. 

Or.—Crossen Campbell, 202 P. 745, 

102 Or. «66. 

Xex.—Smith v. Sinclair E-^BLning Go.^ 
Civ.App., 77 S.W.2d 894. 

Va.—Southern Ry. Co. v. Tdma Wood 
& CoaJ C©^ 159 an 69, 159 Ya. 
829 . ! 

26 -C.J. p 829 note 82. 

88» N.X—Central Park Baptist I 


Church V, Patterson, 30 N.Y.S. 248, 
9 Misc. 452, 24 K.T.Civ.Proc. 79. 

37. Cal,—Scarlett v. Lamarque, 5 
Cal. 63. 

26 C.J. p 829 note 84. 

Breaking' of lock to enter building 
is sufll cient to constitute forcible 
entry^—Saferian v. Baer, 287 P. 142, 
105 Cal.App. 238—Rutledge v. Barg- 
er, 265 P. 537, 82 CalApp. 356. 

38 . Or.—Smith v. Reeder, 28 B» 890, 
21 Or. 541, 15 L..R.A. 172. 

26 C.X p 829 note 85. 

39. Mich.—Shaw v. Hoffman, 25 
Mich. 162. 

26 C.J. p 829 note 86. 

40. Cal.—^Rutledge v. Barger, 255 P. 
537, 82 Cal.App. 369. 

26 C.J. p 829 note 87. 

41. Ala.—Malloh v. Moog, 25 Sb. 533, 
121 Ala. 303, 507. 

26 C.J. p 830 note 88. 

42>. S.C.—Barbee v. Winnsboro 
Granite Corporation, 2 S.El2d 737, 
190 ac. 245. 

26 C.J. p 830 note 89. 

43. Ala.—Fowler v. Pritcshard, 41 So. 
667, 148 Ala. 261. 

44. aCL—v. Winnsboro Grabr 


ite Corporation, 2 S.E.2d 737, 190 
S.C. 245. 

26 C.J. p 830 note 91. 

45. Mass.—Pike v. Witt, 104 Mass. 
595. 

46. Cal.—Ely v. Yore, 11 P. 868, 71 
Cal. 130. 

26 C.J. p 830 note 93. 

! 47. Cal.—Pacific States Auxiliary 
Corporation v. Parris, 5 P.2d 462, 
118 CaLApp. 522. 

26 C.J. p 830 note 95. 

48, Mich.—^Harrington v. Scott, 1 
17. 

4». Or.—Crossen v. Campbell 202 P. 
745, 102 Or. 666. 

Va.—Southern Ry. Co. v. Lima Wood 
& Coa! Co.. 159 SJBL 69, 156 Va. 
829. 

26 C.J. p 830 note 96. 

SJection. unneoessary 

Persons in lawful possession of 
premises were not required to at- 
tempt to eject forcibly persons who 
unlawfully took possession by force. 
—Schick V. Wolf, 202 N.Y.S. 601, 207 
App.Div. 652. 

SOl (^.—Crossen v. Campbell, 202 P. 
745, 102 Or. 666. 

Va.—Southern Ry. Co. v. Urna Wood 
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§ 19. -Entry by Legal Authority 

An action for forcible entry and detainer may not be 
maintained against one who enters by virtue of legal 
authority; but, if the writ by which plaintiff was dis- 
possessed was wrongfully issued or void, or did not run 
against plaintiff or the property in question, he may 
maintain such action. 

The entry for which the law affords a redress is 
an entry by a person of his own wrong and by his 
own mere act without authority of law, and there- 
fore this action cannot be maintained when one is 
put in possession by an officer of the law under and 
by the command of a court of competent jurisdic- 
tion,^^ although in so doing he turned out one whom 
he could not lawfully dispossess by virtue of his 
writ.^2 This, it is said, does not constitute a forci¬ 
ble entry and detainer within either the letter or 
spirit of the law;^^ neither is the officer guilty of 
forcible entry if he acts in good faith under a writ 
of restitution.^^ 

On the other hand, if the writ is wrongfully is- 
or void,®^ one who enters under it is a mere 
intruder or trespasser from whom recovery of pos¬ 
session may be obtained. In order to justify an en¬ 
try under authority of a writ, the party claiming 
its protection must show a judgment as well as an 

B. PERSONS BY AND AGAINST 

§ 21. By Whom 

a. In general 

b. Heirs, devisees, and personal repre- 

sentatives 


execution.S^ 

Although there is authority to the contrary,5S is 
held that, if a person is dispossessed under and by 
virtue of a writ of possession issued on a judgment 
to which he is neither a party,nor a privy,60 or 
under a writ of restitution for different premises,®! 
or where one is put in possession under a writ of 
possession against the execution of which an in- 
junction has been granted,^^ the party thus unlaw- 
fully dispossessed may maintain forcible entry and 
detainer to regain possession. 

Public force of the state lawfully exercised as 
a means of recovering its own property does not 
constitute a forcible entry. 

§ 20. Property as to Which Action Lies 

Ordinarfly forcible entry and detainer lies oniy for 
the recovery of real property and not for the recovery 
of personaity. 

Forcible entry and detainer cannot be maintained 
for the recovery of personaity, but it is maintainable 
only when the possession of real property is sought 
in the absence of statute otherwise providing.®^ 
Some of the statutes make express provision for the 
recovery of tenements as well as of lands.®^ 

raOM ACTION MAINTAINABLE 

c. Landlord and tenant 

d. Licensees and servants 

e. Married women 

f. Owners of easements 


& Coal Co., 159 S.E. 69, 156 Va. 
829. 

26 C.J. p 830 note 97. 

51 . Okl.—Frantz v. Saylor, 71 P. 
217, 12 Okl. 282. 

26 C.J. p 830 note 99. 

52 . Cal.—Janson v. Brooks, 29 Cal. 
214. 

26 C.J. p 830 note 1. 

53. Tenn.—Scott v. Newsom, 4 Sneed 
457. 

54 - Cal.—Janson v. Brooks, 29 Cal. 
214. 

Mo.—Link v. Harrington, 23 Mo.App. 
429. 

5S^i La.—Cappel v. Meeker Sugar 
Refining Co., 126 So. 695, 169 L.a. 
1170. 

50 . Fla.—Stark v. Billings, 15 Fla. 
318. 

57 . Sia,— Stark v. Billings, 15 Fla. 
318. 

111.—Brush V. Fowler, 36 111. 53, 85 
Ajn.D. 382, 

sa. Cali-T-Jan^on v* Brooks, 29 Cal. 
214. 

iTenjii.—SoPtt v. New4?ona, 4 aneed 457. 


59 . 111.—Brush V. Fowler, 36 111. 
53, 85 Am.D. 382. 

26 C.J. p 830 note 7. 

Beason for mle 

A person in peaceable possession 
before and at the time of the com- 
mencement of a suit to which he is 
not a party is not aifected by the de- 
cree or subject to be dispossessed un¬ 
der a writ of assistance.—Brush v. 
Fowler, 36 111. 53, 85 Am.D. 382—26 
C.J. p 831 note 12. 

60. Ky.—Chiles v. Stephens, 1 A.K. 
Marsh. 333. 

61. III.—Hubner v. Feige, 90 111. 208. 
Tex.—Granberry v. Storey, 127 S.W. 

1122, 61 Tex.Civ,App. 9. 

QSL Tenn.—Famsworth v. Fowler, 1 
Swan 1, 55 Am.D. 718. 

63. Mo.—Hafner Mfg. Co. v. St- 
Louis, 172 S.W. 28, 262 Mo. 621. 

26 C.J. p 831 note 13. 

64. 111.—See U. S. Brewing Co. of 
Chicago V. Fochek, 195 Ill.App. 369. 

Kan.—^Woodworth v. Maddox, 223 P. 
275, 115 Kan. 445. 

Wash.—Hager v. Parcher, 240 P. 924, 
136 Wash. 518. ^ 

26 C.J. p 831 note 14* 

^ Okl.-rrPolsop V. Parsons, 104 P. 


326, 23 Okl. 78, 25 L.R.A.,N.S., 

104. 

26 C.J. p 831 note 15. 

Basements 

A statute which prohibits the for¬ 
cible entry on lands and tenements 
is broad enough to protect an ease- 
ment.—^Vance v. Ferguson, 85 S.E. 
241, 101 S.C. 125. 

3^ and 

It has been held that “tenement,” 
as used in a statute providing for an 
action by landlord against a tenant to 
recover possession of a “house or 
tenement,’" is used in a comprehen¬ 
sive sense and signifies land as well 
as a house or building.—Sacket v. 
Wheaton, 17 Pick., Mass., 103. 
Beasehold 

Statute giving a right of action 
when lands or tenements have be^ 
conveyed by any grantor in posses¬ 
sion, or sold under a judgment or de-^* 
cree or by virtue of a power con- 
tained in any raortgage or trust deed, 
and possession is withheld after 
written demand, did not apply where 
a leasehold was sold under the power 
of a chattel mortgage and the ’ P^- 
chaser brought forcible detain^.^^ 
Vinje y. Pa&els, 222, R1,APP. .316* i 
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g. Purchasers or assignees 

h. Successful claimant of homestead en- 

try 

i. Tenants in common 

a. In Greneral 

Forcible entry and detainer may be maintained oniy 
by the person or persons entitled to the immediate posses- 
sion of the premises. 

As shown supra § 3, generally speaking, forcible 
entry and detainer may be maintained by him whose 
peaceable and exclusive possession of the premises 
in controversy has been forcibly disturbed. How- 
ever, it can only be maintained by the person or 
persons entitled to the immediate possession of the 
premises.®^ It cannot be maintained by one person 
to the use of another,^'^ but should be brought by 
the real party in interest.^S Qne who has acquired 
possession has no right thereafter to bring an ac- 
tion for a prior forcible entry and detainer.^^ 
Where the parties by whom an action may be main¬ 
tained are specifically enumerated by statute, the 
action can be maintained only by those so enumer- 
atedJ^ 

A jiidgment creditor who has complied with a 
statute authorizing a redemption of land from a 
mortgage foreclosure sale may maintain an action 
of unlawful detainerJ^ 

Grantor wlw has agreed to put grantee in pos¬ 
session. Forcible detainer proceedings may be 
maintained, after plaintiff had delivered a deed to 
the premises, which had not yet been recorded, and 
in which he agreed to put the grantee in posses¬ 


sion of the propert>\'^^ 

Owner of the reversion cannot after the death 
of the tenant by the curtesy maintain unlawful de¬ 
tainer against his lessee, there being no privity be- 
tween themJ^ 

Trespasser. A mere trespasser on land cannot 
maintain this action, although he may have been 
forcibly removed from the premisesJ^ 

Municipal corporafions. Where a municipal Cor¬ 
poration owns land of which ir is in possession, it 
may maintain an action of forcible entry and de¬ 
tainer against anyone who unlawfully intrudes 
thereon.'^ 

b. Heirs, Devisees, and Personal Representa- 
tives 

Heirs and devisees usually may maintain an action 
of forcible entry and detainer for land, possession of 
which the decedent was entitled to, and the personal 
representative may bring the action if he is entitled 
to possession- 

In the absence of statute otherwise providing, 
where the possession of the ancestor was such that- 
he might have maintained forcible entry and detain¬ 
er, the action may be maintained by the heirs, for 
the title and right of the ancestor at once descend 
to and vest in them.'^^ Further, it has been held 
that an heir may maintain a warrant of forcible de¬ 
tainer against the tenant of his ancestor, who holds 
over without first reducing the premises to actual 
possessioni'^ The heirs have, however, no greater 
right than the ancestor, if living, would have had."^^ 


66- Mo.—^Welden v. Myers, 253 S.W. 

1086, 212 Mo.App. 479. 

26 C.J. p 831 note 21. 

Forcible entry and detainer by for- 
eign Corporation see Corporations § 
1904. 

Parties to action for. forcible entry 
and detainer see infra § 34. 

One eiufdtled to possession of land 
is proper party to maintain proceed- 
ingis to recover possession.—^Muir- 
head v. McCuIlough, 207 N.W. 886, 
234 mch. 52. 

One liolding* cliattel mort^Ta^e on 
crops and pasture, who left the as- 
signee of the unassignable lease in 
possession and care of the premises, 
was not an occupant entitled to 
maintain action iri unlawful detain¬ 
er, under Remington Comp.St § 811, 
permitting such action to the occu¬ 
pant against every one entering at 
nighttime or during the occupantes 
absence and refusing to surretader the 
premises for three days, and definip*: 
“occupant” as one who for five days 
next preceding was in peaceable and: 


f undisturbed possession.—Wynn v. 

Vessey, 221 P. 295, 127 Wash. 492. 

Tmstee 

I A deceased ranch owner's brother 
who held ranch in trust for owner 
and after his death for his admin¬ 
istrator could not maintain unlaw¬ 
ful detainer action against lessee in 
possession under owner and admin¬ 
istrator.—Costa V. Neves, 82 P.2d 
600, 12 CaL2d 121. 

67. Mow—^Furguson v. Lewis, 27 Mo. 
249. 

N.T.—Novick v. Washington, 176 N. 
T.S. 387. 

26 C.J. p 831 note 22. 

68. Neb.—Towles v. Hamilton, 143 
N.W. 935, 94 Neb. 588. 

69. lowa-^Chicago Great Western 
R. Co. V. lowa Cent. R. Co., 119 N. 
W. 261, 142 lowa 459. 

Va.—Hurst v. Delany* & ^.E. 802, 84 
Va. 701. 

70^ Miss.—^HoUpes v. Elmer, 181 Sp^ 
325, 182 Miss. 171—McCorkle v. 
Yarrell, 55 Miss. 576. 

7X. Al£u—Ford v. Lewis^ 41 So^ X44, 
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146 Ala. 190—^Anniston First Nat. 
Bank v. Slliott, 27 So. 7, 125 Ala. 
646, 82 Am.S.R. 268, 47 L.R.A. 742. 
72- Ky.—Lemaster v. Lemaster, 224 
S.W. 466, 188 Ky. 829. 

26 C.J. p 831 note 28. 

73. Miss.—^Wolfe. v. Angevine, 57 
Miss. 767. 

74. Ky.—Derrington v. Childers, 161 
S.W. 216, 156 Ky. 452. 

26 C.J. p 823 note 45. 

75w Va.—^Norfolk City v. Cooke, 27 
Gratt. 430, 68 Va. 430. 

26 C.J. p 835 note 97 [a]. 

Forcible entry and detainer by coun- 
ty see Counties § 320 a. 

76- Ala.—Kellum v. Balkum, 9 So. 

463, 93 Ala. 317. 

26 C.J. p 833 note 57. 

Title and possession of heirs of rbal- 
ty of ancestor see DeScent and Dis- 
tribufion § 66 et seq. 

77. Ky.—Turly v. Fosteri 2 A-K. 
Marsh. 204. 

78. Mo.—^McCartney v. Alderson, 45 
Mo. 35. 
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A devisee may mamtain tlie action,’^^ for the will 
when probated relates back to the death of the tes¬ 
tator and vests his possessory rights in the dev¬ 
isee-®® 

Persoml representative. By statute in some ju- 
risdictions the personal representative may maintain 
the action where the right to possession and controi 
of decedentes real estate passes to him as an inci¬ 
dent of administration,®^ but it has been held that 
he cannot maintain the action without statutory au- 

thority therefor.®2 

c. Landlord and Tenant 

A tenant in possession of land is the proper person, 
rather than the landlord, to maintain an action of forcible 
entry and detainer for wrongfui entry on the premlses. 

Since the action of forcible entry and detainer is 
for the benefit of him whose possession is invaded, 
where a wrongfui entry has been made on the 
premises in the possession of a tenant, he and not 
his landlord is the proper person to institute and 
maintain the action.®® Even though the term of 
the tenant has expired and he has left the premis¬ 
es, the landlord cannot maintain a forcible entry 
and detainer, if the entry complained of was made 
during the tenanfs tenn,®^ unless otherwise provid- 
ed by statute,®^ or unless, it has been held, there 
are special circumstances which would render the 
en for cernent of the mle inequitable.®® A mere ten¬ 
ant at will may maintain the action.®^ 

Lessee never in possession. Under the rule which 
prevents one who has never had prior possession 


from maintaining forcible entry and detainer, sce 
supra § 9, it is usually held that a lessee who has 
never been in possession of the premises cannot 
maintain the action,®® and that a landlord who has 
executed leases to third persons giving them the 
right of possession is nevertheless the proper and 
oniy party to bring action to recover possession 
from a former tenant who refuses to deliver up 
the premises.®® Where prior possession is not es- 
sential as a basis for actions of this character, it 
has been held that the landlord is not entitled to 
maintain an action under these circumstances,®® 
and the lessee may maintain the action against one 
holding over after the cancellation of his contract 
for the sale of the land®^ and against a tenant re- 
maining in possession after the expiration of his 
lease.®® 

On abandonmenf or expiration of the fenancy pos¬ 
session revests in the landlord, and it has been held 
that he may maintain an action of unlawful detain¬ 
er against one to whom the tenant on abandonment 
wrongfully delivered the possession,®® or an ac¬ 
tion of forcible entry and detainer against an in- 
truder on the premises after the termination of the 
lease and after the tenant had vacated the premis¬ 
es without making a formal reentry,®^ or an ac¬ 
tion of forcible entry and detainer against one who, 
after the expiration of the tenancy but before the 
tenant had moved, went on the land without objec- 
tion from the tenants and claimed title superior to 
that of the landlord.®^ 


7^. Otio.—Brown v, Bxirdick, 25 
Ohio St, 260. 

26 C.J. p 833 note 60. 

80. Ohio.—Brown v. Burdick, supra. 

31, OkL—Cutburth v. Bell. 55 P. 
157, 155 P. 1136. 

26 C.J. p 833 note 62—24 C.J. p 139 
note 86. 

Authority over, and controi of, de- 
cedent's realty by personal repre- 
sentative see Exeeutors and Ad- 
ministrators § 252 et seq. 

82. Ky.—^Prewitt v, Dtirham, 5 T.B. 
Mon. 17- 

Miss.—^McMullen v- Mayo, 16 Miss. 
298. 

24 C.J. p 139 note 88. 

83. Temi.—Hunt v. Poley, 9 Tenn. 
App. 96, 99, citing: Corpizs Jurla. i 

26 C.J. p 833 note 69, j 

Reentry and recovery of possession i 
hy landlord see the C.J.S. tiUe 
Ltandlord. and Tenant §§ 716-732. 
also 36 C.J. p 597 note 83 et seq.l 
AfitIosL against pnrchaffeo; of pro^pextyj 
from landlord 

Where owner leased oil Service 
statlon and then agreed to operate it 
for lessee, forcible detainer by lessee 
was propM^ remedy against pnr- 


chaser of station, who attempted to 
cease operating under agreement and 
claimed possession by virtue of title. 
—Phillips Petroleum Co. v, Skinner, 
36 P.2d 968, 140 Kan. 413. 

84. Ala.—^McKeen v. Nelms, 9 Ala. 
507. 

26 C.J, p 834 note 70. 

85. Ky.^—Will is v. Whayne, 134 S.W. 
150, 142 Ky. 194. 

26 C.J. p 834 note 71. 
i 86. III.—Thomasson v. Wilson, 34 N. 

E. 432, 146 111. 384. 

26 C.J. p 834 note 72. 

87. Cal.—^Jones v. Shay, 50 Cal. 508. 

26 C.J. p 834 note 73. 

sa Ark.—Willliams v. jPetty, 271 S. 

W. 9, 168 Ark. 642. 

Mass.—Woodside v. Ridgeway, 126 
Mass. 292. 

26 C.J. p 834 note 76. 

89, Ky.—^Mattingly v. Brents. 159 S. 

W. 1157, 155 Ky. 570. 

Mich.—^Vincent vJ Defteld, 56 N.W. 

1104, 98 Mich. 84. 

26 C.J. p 834 note 76. 

sa III.—Allen V. Webster, 56 ni. 

393—Dudley y. Lee, 39 IU. 339. 

91. lessee as real party in intexest 
(1) Lessee was “real party in in- 

iiea 


terest" entitled to maintain unlawful 
detainer action against possessor 
holding over after cancellation of 
contract for deed.—Gruenberg v. 
Saumweber, 248 N.W. 724, 188 Minn. 
568. 

(2) Where lease described same 
property as that described in can- 
celed contract for deed, but in ad- 
dition lease exempted portion occu- 
pied by filling station, description en¬ 
titled lessee to maintain unlawful 
detainer action against defendat 
holding ov^r under canceled contract- 
—Gruenberg v,. Saumweber, supra. 

92, 111.—^West Side Trust & Savings 
Bank v. Lopoten, 193 N.E. 462, 358 
in. 631. 

Minn.—Burton v. Rohrbeck, 15 N.W. 

678, 30 Minn- 393. 

36 C.J. p 60 note 33. 

93. Mo.—Krank v. Nichols^ 6 Mo 
App. 72, 

Utah-—Woodbu?*y v, Bunker, 98 
P.2d 94$, 98 Utah 216. 

26 C.J. p 834 note 81. 

96. Okl.^Bilby y. Brown, 137 P. 

102, 41 Okl. 98; ' 

26 €U. p 834 note 82. . 
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Exccution of writ prevented by injunction. 
Where an officer serving a writ of possession had 
succeeded only in placing the tenant^s goods on the 
land and was about to eject the tenant when the 
sheriff arrived with an injunction staying the exe- 
cution of the writ, and the tenant thereupon took 
up his abode in an outbuilding on the premises, such 
writ of possession was not executed before the Serv¬ 
ice of the injunction, so as to deprive the tenant of 
possession and thereby deprive him of his right to 
maintain forcible entry and detainer against plain- 
tiff in the writ of restitution.®^ 

d. Licensees and Servants 

A mere Ifcensee usually may not maintain an action 
for forcible entry and detainer, although the possession 
of an agent or servant may be such as to authorize him 
to maintain the action. 

An action for forcible entry and detainer will not 
lie where the ousted occupier is a mere licensee.^*^ 
Further, an action does not lie in favor of a serv¬ 
ant who has been ousted from possession of the 
master's house by the master on termination of the 
employment.^^ However, the possession of an agent 
or servant may be such as to authorize him to main¬ 
tain the action against a forcible entrant or with- 
holder.®^ 

e. Married Women 

Under modern statutes a married woman may main¬ 
tain an action for forcible entry and detainer in her own 
name to recover possession of land belonging to ber 
separate estate. 

The wife, although she occupies premises jointly 
with her husband is, as a rule, not a necessary par- 
ty plaintiff to vindicate the possession,^ even though 
she may have the legal title to the premises invad- 


ed.2 It has been held, however, that an action 
brought by a wife for a forcible invasion of prop- 
erty in her possession should not be dismissed sole- 
ly on the ground that the husband is the proper 
party to bring the action because she might hold 
possession of the land with her husband’s con- 
sent,3 and that, where a wife had the right to the 
rents and the use of premises, the trustee holding 
only the naked legal title, the warrants were prop- 
eriy issued in the name of the husband and wife.** 

Under modern statutes, the wife may maintain 
this proceeding in her own name to recover pos¬ 
session of land belonging to her statutory separate 
estate.5 Under a statute which empowers a wife 
who has been deserted by her husband to prose¬ 
cute or defend actions in his name, she may after 
such desertion maintain forcible entry and detain¬ 
er in her husbanTs name against an intruder who 
ousts her from possession.^ Further, a woman who 
together with her husband has received a deed of 
release from her coheirs for a tract of land in 
which they held a joint estate may maintain a war- 
rant of forcible detainer without joining her chil- 
dren after her husband’s death.*^ 

f. Owners of Easements 

A pcrson who has the exclusive right to the enjoy- 
ment of an easement may maintain an action for forcible 
entry and detainer for a dtsturbance of possession. 

Since to sustain an action of forcible entry and 
detainer the possession disturbed must be an ex- 
clusive one, see supra § 10, one who enjoys an ease¬ 
ment in common with others has no such possession 
as will entitle him to maintain an action of forcible 
entry and detainer for a disturbance of such pos¬ 
session.^ However, where it is made to appear 


Pordbly ejectixigf tenaat 

Plaintiff landlord may maintain 
action where defendant, after making 
forcible entry on land with shot- 
gTin, terrorizing plaintifTs farm ten- 
ants into acquiescence and taking 
complete possession under false 
claim of title, negotiated with plain¬ 
tiff to buy land and to rent it for 
year, admitted plaintifCs title and 
right of possession, and agreed to 
move off without giving her trouble 
over possession if she insisted and 
would not sell or rent land.—Hali v. 
Haines, 61 P.M 570, 175 Okl. 81. 

Xease of land to tonant by thlrd per- 
son 

'VTher© plaintiff rented premises to 
codefendants who paid rent to Janu- 
ary 27, 1937, when defendant took 
possession under a tax deed and rent¬ 
ed premises tp codefend^n^s , who 
reentered or remained in occupancy 
an^ did not notify plaintiff of rer * 
pudiation of pl^ntifTs lease, plaihtiif 
could accept oddd^endhnts’ repudia- 


tion of tenancy under plaintiff as a 
termination of codefendants' tenancy 
as of time of defendanfs entry, and 
defendant^s entry and occupation 
through codefendants, after proper 
notice to vacate, constituted an "un- 
I lawful entry" as against, and a 
“forcible detainer" from, plaintiff, 
who, through codefendants, would be 
considered as having had occupancy 
within flve days of defendant^s entry. 
—Woodbury v. Bunker, 98 P.2d 948, 
98 trtah 216 . 

9o. Tenn.—Parnsworth v. Fowler, 1 
Swan 1, 55 Am.D. 718. 

97. N.Y.—^Napier v. Spielmann, 111 
N.Y.S. 983, 127 App.Div. 567, af- 
flrmed 90 N.E. 1162, 196 N.Y. 675. 
26 C.J. p 832 note 52. 

Beo^xL for role 

, In such a case the possession i» 
not changed, but remains in the li- 
censor.—^Napier v. Spielmann, supra. 
9Qm N.D.—^Davis v. Long, 178 N.W. 
936, 45 N.B. 581. 

26 C.J. p 833 note 54. | 


99. lowa.—Emsiey v. Bennett, 37 
lowa 15. 

26 C.J. p 833 note 55. 

1. Jdo.—State v. Henning, 26 Mo. 
App. 119. 

26 C.J. p 834 note 84 [a]—30 C.J. 
p 981 note 39 [b] (2). 

2 . Mo.—Gray v. Dryden, 79 Mo. 106. 
Mo.—^Bobb V. Taylor, 25 Mo.App. 

583. 

4. E:y.—Robards v. Mason, 7 Ky. 
Op. 285. 

5, Ala.—Hurst v. Thompson, 68 Ala. 
569. 

30 C.J. p 981 note 39 [b] (l>. 

B, Mihn.—Davis v. Woodward, 19 
Minn. 174. 

7. Ky.^Rogers v. Turley, 4 Bibb 
355, ' , ^ ^ , 

8; Easemeoit of way 
Mo.—^Nelson v. Nelson, 30 Mo.App. 
184. 

N.M.—^Roberts V. Tnijillo, 1 P. 865, 3 
N.M. 50. 
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that the party complaining has the exclusi ve right 
to the enjoyment of an easement, forcible entry 
and detainer may be maintained,^ especially where 
the statute under which the action is brought pro- 
hibits the forcible entry “on lands and tenements. 

g. Pnrchasers or Assignees 

Uniess otherwise provided by statute, where there 
has been a forcible entry on fand the right to maintain 
an action for forcible entry and detainer does not pass 
to the assignee or purchaser of the one whose possession 
was invaded. 

A purchaser who is the equitable owner of the 
premises and who has been let into possession by 
the vendor may maintain an action for forcible en¬ 
try and detainerA^ Under some statutes, a grantee 
of a grantor in possession may maintain an action 
of forcible entry and detainer against the tenant of 
the grantor when delivery of possession is refused,^^ 
and under other statutes the right to maintain forc¬ 
ible entry and detainer is conferred on the grantees 
and assigns of any lands, tenements, or other real 
possessionsA^ 

Transfer affer forcible entry. The matter is 
purely statutory, but as a rule, where there has been 
a forcible or unlawful entr>" on land, the right to 
maintain an action of forcible entry and detainer 
therefor vests at once in the one whose possession 
is invaded, and this right must be exercised in his 
own name and does not pass to his assignee or pur- 
chaserA^ Where this is the rule, the words in the 
statute concerning forcible entry and detainer, 
which give a right of action to the person entitled 
to the possession, apply to cases brought for forci¬ 
ble detainer simply and not to those for forcible en¬ 
try and detainerA^ Where plaintiff conveys prop- 
erty pendente lite his recovery inures to the benefit 
of the purchaserA® 
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h. Successful Claimant of Eomestead Entry 

A homestead entryman whose rights have been finaU 
ly determined may bring an action of forcible entry and 
detainer against one whose clarm to the land has been 
canceled by the land department. 

Forcible entry and detainer is a proper remedy 
for a homestead entryman whose rights have been 
finally determined, as against one whose claim to 
the land has been canceled by the land department, 
and although the decision of the secretary of the in¬ 
terior making the award may be wrong, the unsuc- 
cessful claimant cannot raise this question in the 
action A^ nor is he entitled to hold possession un- 
til the improvements are appraised and paid for un¬ 
der the occupying claimanFs actA^ 

While it has been held that, until the contest is 
finally closed before the interior department and 
the land is awarded to one or the other, an action 
of unlawful detauier will not lie in behalf of ei- 
ther,^0 it has also been held that the right as be- 
tween the two settlors for the possession of the 
land may properly be determined in an action of 
this character and the question of title to the land 
afterward determined by proper proceedings in 
the land department of the government,^! and 
that, although the court will not decide questions 
arising out of confiicting boundaries, priority of 
settlement, or other questions properly belonging to 
the land office, it will nevertheless protect actual 
possessionA^ 

i. Tenants in Common 

Tenants in common may joln in an action of forcible 
entry and detainer against a third person, but a tenarrt 
in common or joint tenant may also maintain suqh ac¬ 
tion without joining his cotenants as plaintiffs. 

Tenants in common of the whole estate may join 
iii summary proceedings to recover its possession, 
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a. Ala.—Farley v. Bay Shell Hoad 

Co., 27 So. 770, 125 Ala. 184. 

26 C.J. P 833 note 66 [a]. 

10. S.C.—Vance v. Fergruson, 85 S. 

E. 241, 101 S.C- 125. 

11. 111.—Spero V. Shapiro, 162 111. 

App. 603. 

Forcible entry and detainer by: 

Liandlord‘s grantee, assig-nee, or 
successor in interest see the 
C.J.S. title Landlord and Tenant 
§ 762, also 36 C.J. p 633 note 
4-p 634 note 14. 

Mortgrag^ee see the C.J.S. title Mort- 
gages § 306, also 41 C.J. p 617 
note 63. 

Purchaser against vendor see the 
C.J.S. title Vendor and Purchaser 
§ 546, also 66 C.J. p 1544 notes 
a7-39. 

Purchaser at execution sale see 
Ihceeutipns § 310 a. 

Purchaser at judicial sale see the 


C.J.S. title Judicial Sales § 43, 
also 35 C.J. p 86 notes 37-39. 
Purchaser at mortgage foreclosure 
sale see the C.J.S. title Mort- 
gages § 589, 770, also 41 C.J. p 
998 notes 44-47, 42 C.J. p 273 
notes 79-81. 

Vendor against purchaser see the 
C.J.S. title Vendor and Purchaser 
§ 465, also 66 C.J. p 1343 note 43 
et seq, 

12. IlL—Mulier v. Balke, 47 N.E. 
355, 167 111. 150. 

26 C.J. p 832 note 33. 

13. Mo.—^Kelly v. Clancy, 15 Mo. 
App. 519. 

14. IlL—^West Side Trust & Savings 
Bank v. Lopoten, 193 N.E. 462, 
358 111. 631. 

26 C.J. p 832 note 30. 

15. IlL—Budley v. Lee, 39 IlL 339. 

26 C.J. p 832 note 31. 
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16. IlL—Bell V. Bruhn, 30 IlL App. 
300. 

26 C.J. p 832 note 82. 

17. Okl.—Hibbard v. Craycraft, 121 
P. 198, 32 Okl. 160. 

26 C.J. p 835 note 91. 

18. Okl.—Brennan v. Shanks, 103 P. 
705, 24 Okl. 563. 

19. Okl.—Howe v. Parker, 90 P. 15, 
18 Okl. 282. 

20. OkL—Best v. Prazier, 85 P. 1119, 

16 Okl. 523. . 

26 C.J. p 835 note 94. 

21. Kan.—Lyman v. Todd, 22 P. 
1003, 43 Kan. 70. 

22. Wash.—Colwell v. Smith, 1 
Wash.T. 92. 

26 C.J. p 835 note 96. 

23. CaL—Bowers v. Cheroke^ Bqb, 
45 CaL 495. 

26 C.J. p 835 note 98. . 
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although, if it is shown that the right of action does 
not exist in favor of ali plaintiffs joined in the ac¬ 
tion, it must faiL24 One tenant in common,25 one 
coparcener,26 or one joint tenant,^7 may maintain 
the action against a stranger, without joining his 
cotenants as plaintiffs, because the possession of 
one is the possession of all and as against a stran¬ 
ger to the title each is entitled to possession of the 
whole estate.^^ 

§ 22. Against Whom 

a. In general 

b. Corporations 

a. In General 

In the absence of statute otherwise providing, an ac¬ 
tion of forcible entry and detainer ordinarily may be 
maintained oniy against one in possession of the premises 
at the time of the commencement of the action. 

As shown supra § 5, in case of forcible entry by 
the owner of the property an action of forcible en¬ 
try and detainer may be maintained against him 
and that too, although he may have the legal right 
to possession. It is the person who makes the forci¬ 


ble entry who is liable in proceedings of this char¬ 
acter.^® 

Except as otherwise provided by statute,^® an ac¬ 
tion of forcible entry and detainer usually may be 
maintained only against one in possession at the 
commencement of the action, and not against one 
who does not in fact hold the land.^^ However, 
possession by an agent will satisfy the requirements 
of this rui e, ^nd the action may be brought also 
against the agent.^^ So where an agent without 
authority forcibly ejects a tenant from the prem¬ 
ises and places the landlord in possession, the land- 
lord as w^ell as the party ejecting the tenant is guilty 
of forcible entry.®^ A change of possession pend- 
ing the suit does not affect plaintiif s right of recov- 
ery.^^ 

Infanfs and niarried womcn. It has been held 
without mentioning any particular statutory pro- 
vision that “the remedy of forcible entry and de¬ 
tainer, or the lawful detainer, will lie against mar- 
ried women, and persons under age.”^® 

Licensee, Forcible entry and detainer may be 


Forcible entry and detainer by joint 
tenant or tenant in common against 
cotenant see the C.J.S. tities Joint 
Tenancy § 13, also 26 C.J. p 835 
notes 5-7, 33 C.J. p 913 notes 23- 
25; Tenancy in Common § 94, also 
26 C.J. p 835 notes 5-7. 

24. Ky.—Thomas v. Jones, 2 A.K. 
Marsh. 336. 

26 C.J. p 835 note 99. 

25. 111.—Kelly V- Parker, 221 111. 
App. 273. 

Tenn.—Hunt v. Foley, 9 Tenn.App. 
96. 

26 C.J. p 835 note 1. 

26. Va.—^Allen v. Gibson, 4 Rand. 
468, 25 Va. 468. 

27 . 111,—Kelly v. Parker, 221 111.App. 
273. 

26 C.J. p 835 note 3. 

28. Miss.—Rabe v. Fyler, 18 Miss. 
440, 48 Am.D. 763. 

Va.—Allen v. Gibson, 4 Rand. 468, 25 
Va. 468. 

29. 111.—Clark v. Barker, 44 111. 349. 
26 C.J. p 836 note 9 [a]. 

Porce on part of defendant see su¬ 
pra §§ 16-19. 

Forcible entry and detainer against; 
Heir see Descent and Distribution 
§ 90 a. 

Mere trespasser see supra § 18. 
Purohaser by vendor of land see 
the C.J.S. title Vendor and Pur- 
chaser § 465, also 66 C.J. p 1343 
notes 43-51. 

Parties see infra § 34. 

3a 111.—Wieboldt v. Best Brewing 
Go., 163 IlLApp. 246. 

26 GJ". p 836 note 10. 

31. Mo. —Jackson v. Blac^ App.^ 264 


S.W. 432—Welden v. Myers, 253 S. 

W. 1086, 212 Mo.App. 479—Slover 

V. Kramer, 232 S.W. 1110, 207 

Mo.App. 470. 

26 C.J. p 836 note 11. 

Only person in actnal possession 
need be sued to recover judgment in 
unlawful detainer.—Stuart v. Hatch, 
146 So. 557, 108 Fla. 443. 

Person having no estate in prem¬ 
ises and not in possession thereof 
cannot be held liable for forcible en¬ 
try and detainer.—Seidman v. John j 
Craven & Sons Co., 143 A. 726, 6 N, 
J.Misc. 1062. 

Mere participation in forcible entry 

One cannot be guilty of forcible 
entry and detainer merely because 
he partfcipated in the alleged forci¬ 
ble entry.—Jackson v. Black, Mo. 
App., 264 S.W. 432. 

Person who had merely signed with 
another contract to purchase from 
state land which state had leased to 
plaintiff was not liable for forcible 
detainer.—Paxton v. Fisher, 45 P.2d 
903, 86 Utah 408. 

Entrant nnder x>ertnission of tenant 
of owner 

Where a tenant who has not repu- 
diated tenancy by notice to landlord 
permits an entrant to enter on pos¬ 
session of tenant, the entrant does 
not acquire possession of premises 
but is no more than a “permittee,’" 
whose rights on premises are limited 
by permissSbn given him and the 
terto of tenant's lease, and entranfs 
entrance is not an “unlawful entry*' 
and hence such entrant is not ordi¬ 
narily the sub^ect of an action of 
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forcible detainer.—^Woodbury v. 

Bunker, 98 P.2d 948, 98 Utah 216. 
Persons nnder “color of title’’ 
“Color of title" is that which in 
appearance is title but which in real- 
ity is not title, and parents of own¬ 
er of property, who had moved on 
property at owner’s request for pur- 
pose of caring for it and maintain- 
ing horne for owner's children, were 
not holding possession under “col¬ 
or of title" so as to preclude main- 
tenance of forcible entry and detain- 
i er action against them by guardian 
of children after death of owner.— 
Boland v. Heck, 65 P.2d 1213, 179 Okl. 
403. 

Possession by one defendant and ten- 
ants 

Possession by defendants in an 
action of unlawful entry and detain¬ 
er at the institution of the action, 
justifying recovery against them, is 
sufflciently shown where it appears 
that the premises were then occupied 
by one of defendants and their ten- 
ants.—Superior v. Peters, 118 S.E. 
540, 94 W.Va. 376. 

32. Mo.—Slover v. Kramer, 232 S. 
W. 1110, 207 Mo.App. 470. 

26 C.J. p 836 note 12, 

33. Mo.—Slover v. Kramer, supra. 

26 C.J. p 836 note 13. 

34. Ind.T.—Quigley v. Stephens, 54 
S.W. 814, 3 Ind.T. 265. 

35. 111-—Lesher v. Sherwin, 86 IlL 
420. 

26 aJ. p 836 note 19. 

36. Tenn.—Skipwith v. Johnson, 5 
Coldw. 454, 456. 
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brot^-ht against a Hcensee in possession after notice 
of revocation of the license has been given.^^ 

One Corning in under person liable, Probably 
the action of forcible entry and detainer may lie 
against any person going in under the person who 
has made a forcible entry collusively, with knowl- 
edge of such force and for the purpose of availing 
himself of it, because such person may well be con- 
sidered as himself committing a forcible entry.^^ 

Party entcring under conveyance hy tefiant by 
curfesy. Under a statute, defining unlawful detain¬ 
er as where defendant enters by contract, either as 
tenant or claiming through or under a tenant, the 
action of unlawful detainer lies only where defend¬ 
ant entered by contract and as lessee, or under a 
lessee, and hence that form of action will not lie 
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against one who entered under a conveyance from 
a tenant by curtesy.^^ 

Persons procuring forcible entry, A person may 
be guilty of forcible entry who is not actually pres- 
ent and does not actively assist therein, if it is done 
by one who acted at the time under his direction 
and procurement.^^ 

b. Corporatioris 

Forcible entry and detainer may be maintained 
against a private or municipal Corporation. 

Forcible entry and detainer will lie against a pri¬ 
vate Corporation,^^ unless the act complained of 
was a voluntary, will fui trespass on the part of its 
officers or servants.'^^ An action of unlawful de¬ 
tainer will lie against a municipal Corporation.'^^ 
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C. NOTICE TO QUIT AND DEMAND FOR POSSESSION 


§ 23. Necessity and Waiver 

When reguired by statute, a notice to quit or demand 
for possession Is a condition precedent to an action for 
forcible entry and detainer, although the right to the 
notice may be waived. 

In actions for forcible entry and detainer, no no¬ 
tice to quit or demand for possession is necessary,^^ 
especially where it would be unavailing,^® unless a 
notice or demand is required by statute.'^ 6 Where 
the statutes require notice, the courts acquire no ju- 
risdiction unless such notice has been given.^^ 

Under some of the statutes it seems that notice 
or demand is necessary in all cases of forci¬ 
ble entry and detainer.^^ Under others, it has 
been decided that it is not necessary where the rela- 


tion of landlord and tenant does not exist between 
the parties,^® or where the original entry was 
forcible^® or wrongful,^^ or where defendant after 
entering peaceably on real property turns out by 
force, threats, or menacing conduct the party in 
possession,or where he by force or by menaces 
and threats of violence unlawfully holds and keeps 
possession of any real property, whether the same 
was acquired peaceably or otherwise.^^ Under the 
statutes relating merely to unlawful detainer, a no¬ 
tice or demand is ordinarily necessary,some of 
the statutes making a failure or refusal to deliver 
possession 'after demand a constituent element of 
the offense.^^ A demand is not necessary for the 
maintenance of the action to recover possession 


37. IlL—Dunstedter v. Dunstedter, 
77 IlL 580. 

Mq.—A ubuchon v. Foster, 215 S.W. 
781, 202 Mo.App. 225. 

38. 111.—Clark V. Barker, 44 111. 349. 

39. Tenn.—Shepperson v. Burnette, 
92 S.W. 762, 116 Tenn. 117. 

40. Cal.—Minturn v. ‘ Burr, 16 Cal. 
107, 20 Cal. 48. 

41. U.S.—^Iron Mountain & EL B- 
Co. V. Johnson, Ark., 7 S.Ct. 339, 
119 U.S. 608, 30 L.Ed. 504. 

Philippine.—^Archbishop v. Rosario, 
14 Philippine 176. 

Possessory actions against Corpora¬ 
tion for recovery of property gen- 
erally see Corporations § 1293. 

42 . IST.T.—People v. New York Cent. 
R, Co., 51 N.Y. 623. 

26 aj. p 837 note 27 [a]. 

43. W.Va.—^Hicks v. City of Blue- 
field, 103 S.E. 323, 86 W.Va. 367. 

26 CJ. p 837 note 28. 


44. IlL—Sullivan v. Culp, 260 IlL 
App. 443. 

26 C.J. p 838 note 60. 

45. IlL—Sullivan v. Culp, supra, 

46- Ala.—^Zion Star Baptist Church 

V. Hart, 152 So. 44, 228 Ala. 24. 
Pleading notice to quit and demand 

for possession see infra § 43. 
Process in action for forcible entry 
and detainer see i»fra § 35. 

47- S.D.—^Meservy v. Stoner, 208 N. 

W. 781, 50 S.D. 147. 

26 C.J. p 837 note 48. 

46. Okl.—Gibson v. Johnson, 69 P. 

2d 329, 180 Okl. 417—Hali v. 

Haines, 51 P.2d 570, 175 Okl. 81. 

26 C.J. p 837 note 49. 

49. Wash.—Shannon v. GrandstafC, 
40 P. 123, 11 Wash. 636. 

26 CLJ. p 838 note 50. 

Notice to quit or demand for pos¬ 
session in action by landlord 
against tenant see the CJT.S. title 
Landlord and Tenant § 769, al^ 36 
C.J, p 639 note 52 et se<i. i 
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5a Cal.—Rutledge v. Barger, 265 P. 

537, 82 Cal.App. 356. 

26 C.J. p 838 note 61. 

Where seizxire and detention were 
active violations of plaintiff’s rights, 
plaintiff need not demand possession 
as condition to maintaining suit for 
recovery of pronerty.—v. 
Meeker Sugar Refining Co., 126 So. 
695, 169 La, 1170. 

51. Mo.—Silvey v. Summer, 61 iyio- 
253. 

26 C.J. p 838 note 52. 

i^. N.D.—Savold v. Baldwin, 146 N. 
W. 544, 27 N.D. 342. 

53- N.D.—Savold v. Baldwin, supra. 

54. Cal.—Samuels v. Singer, 36 P.2d 
1098, 1 CaLApp.2d 545, araended 
and rehearing denied 37 P.2d 1050, 
1 CaLApp.2d 545. 

26 C.J. p 838 note 56. 

55. Ala.—^Zion Star Baptist Churcili 
V. Hart, 152 So. 44, 228 AIA 24. 

26 C.J. p 838 note 56% 
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where defendant^s right of possession has tenninat- 
ed by limitation.®® 

Waiver of notice or defects therein. The right 
to the notice required by statute in actions for forc- 
ibie entry and detainer,^^ or in actions of forcible^s 
or unlawful^^ detainer,®^ may be waived. Howev- 
er, an appearance before a justice does not waive 
any defect in the notice under the statute.®^ 

§ 24. Form and Contents 

The form and contents of a notice to quit or demand 
for possession required as a condition precedent to an 
action of forcibfe entry and detainer must comply with 
statutory requirements. 

The notice to quit or demand for possession as 
a condition precedent to an action for forcible en¬ 
try and detainer need not be in writing,®^ unless a 
written notice or demand is required by statute.®^ 
When a written notice is necessary under the stat¬ 
ute, the giving of such a notice is a prerequisite to 
jurisdiction.®^ 

As to the form and contents of the notice "or de¬ 
mand a substantial compliance with the statute is 
sufficient,and, if there is a statutory form of no¬ 
tice, it will of course be sufficient to give a notice 
in the language prescribed.^® The notice must con- 
tain a description of the property sought to be re- 
•covered,®'^ but it is only necessary that the descrip- 
tion should be sufficient to identify the premises.®^ 
It must also appear who claims the premises and 


makes the demand therefor;®® and no one but the 
person who thus claims the premises and makes 
the demand can maintain the action under such no¬ 
tice but this may be shown from the signature 
at the end and need not appear in the body of the 
notice or demand.'^^ The notice need not state 
that damages will be asked if the possession is not 
surrenderedJ- It is not necessary that a demand 
for possession should specify any date at which the 
property must be given up.'^^ The name and ad- 
dress of defendant need not appear on the de¬ 
mand. 

Signature, The notice or demand may be signed 
by plaintiff’s agent or attomey,^^^ but must be signed 
in his representative capacityJ® If the required 
notice is not signed by plaintifT or his agent or at- 
torney the court acquires no jurisdiction, and any 
judgment rendered is a nullityJ^ 

Amendment. The court cannot acquire jurisdic¬ 
tion by amending a notice not in compliance with 
the statutory requirements so as to comply with the 
required form, because by so doing defendant is not 
given the time required by statuteJ^ 

§ 25. Service 

A notice to quit or demand for possession as a pre¬ 
requisite to an action for forcible entry and detainer must 
be served in the manner prescrlbed by the statute. 

Where the statute specifically describes the man¬ 


se. IlL—Henion v. Vavrik, 126 111. 
App. 292. 

57- Okl.—Polson V. Parsons, 104 P. 

S36, 23 Okl. 78, 25 L.R.A.,N.S., 104. 
58. 111,—^Horvitz y. Shanfeld, 198 111. 

App. 254. 

58. N.M.—Santa Fe Bd. of Education 
V. Astler, 151 P. 462, 21 N.M. 1. 
i26 O.d. p 838 note 63. 

1 * 011 x 1 X 0 to exMbit deed 

In unlawful detainer suit, defend- 
ants* conduct at time of, and prior to, 
Service of demand for possession 
waived complaint that plaintifts 
failed to exhibit their deed to prop¬ 
erty when demand for possession 
was served, in view of fact that pos- 
■session was delivered to plaintiffs 
before either defendant claimed right 
of possession adverse to plaintiffs.— 
Smith V. Spencer, Mo.App., 130 S.W. 
M 653. 

60. 111.—Espen V. Hinchcliff, 23 N.E. 

592, 131 111. 468, reversing 30 IU. 
App. 371. 

26 C.J. p 838 note 64. 

?61. IlL—Seem v. McLrees, 24 BL 192. 

•62, Ala.—^Knowlos v. Ogrletree, 12 So. 
38T, 96 Ala. 655. 

*63. ; Ala .1 —Zion Star Baptist Church 

V. Haxt, 152 So, 44, 228 Ala. 24 


Wash.—^Lake Union Kealty Co. v. 

Woolfield, 205 P. 14, 119 Wash. 331. 
26 C.J. p 838 note 69. 

64 N.J.—Collins v. Wheaton, 89 A. 
1004, 85 N.J.Law 508. 

65. Kanj—^Hale v. Brown, 239 P. 963, 
119 Kan. 303. 

Okl.—Gibson v. Johnson, 69 P.2d 329. 

180 OkL 417. 

26 G.J. p 838 note 71. 

Noldoes held sufficient 

(1) Notice from owner requiring 
person who had entered into posses¬ 
sion without perraission of owner 
and without color of title to pay 
rent within three days, or in the 
altemative to surrender the prem¬ 
ises, was sufficient as a condition 
to commencement of unlawful de¬ 
tainer proceeding, under Remington 
Code 1915 § 812 subd 3.—L.ake Un¬ 
ion Realty Co. v. Woolfield, 305 P. 14, 
119 Wash. 331. 

(2) Other cases see 26 C.J. P 838 
note 71 [a]. 

66. Ky.—Tolbert v- Toung, 189 S.W. 
209. ,172 Ky. 269. ; 

67. Okl.—^Avants v. Bmner, 136 P. 
593, 39 OkL 730, 732. 

26 CJ. p 838 note 7A 
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68. Neb.—Cummings v. Winters, 28 
N.W. 302. 19 Neb. 719. 

26 C.J. p 839 note 74. 

69. Kan.—Nason v. Best, 17 Kan. 
408. 

Okl.—Best V. Frazier, 85 P. 1119, 16 
Okl. 523. 

70. Okl.—Best v. Frazier, supra. 

26 C,J. p 839 note 76. 

71- Okl.—^Vansellous v. Huene, 108 
P. 1102, 2$ OkL 243. 

26 C.J. p 839 note 77. 

72. Ala.—Ullman v. Herzbergr, 8 So. 
408, 91 Aia. 458. 

73- lowa.—Ashpole v. I>elajiey, 253 
N.W. 30, 217 lowa 792. 

Kan.—Hale v. Brown, 239 P. 963, 119 
Kan. 303. 

26 aj, p 839 note 79. 

74 111.—Gardner v. Eberhart, 82 III. 

316. 

TO- Neb.—Post V. Bohner, 36 N.W. 

508, 23 Neb. 257. 

26 CJ‘. p 839 note 80. 

76. Ala.—Kennedy v. Hatchcook, 4 
Fort 230. 

26 C.J. p 839 note 81. 

77- 111.—Benjamin v. Allison, 201 

IlLApp. 34. 

78. N.J.—Collins v. WTieaton, 89 A 
1004, 85 N.J.Law 508. 
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ner in which the notice to quit or demand for pos- 
session shall be served, its requirements must be 
strictiy observed.'^^ Under some of the statutes 
Service must be made by leaving a copy with de- 
fendant^^^ or, if he is absent, with some person over 
a certain age on the premises.®^ Under most^^ but 
not all^^ of these statutes either form of service is 
sufficient. It is not sufficient merely to read a copy 
to defendant^^ or to send a copy by mail.®^ The 
demand must be made on the party who is in pos- 
session and detaining the possession,^® but may be 
delivered by an agent or attorney instead of hy 
plaintiff personally.^'^ Notwithstanding a notice 
may be addressed to two parties it is sufficient if 
it is served on the party on whom the demand 


should have been made.®^ 

Time. In the absence of a statutory requirement 
the time of the notice or demand is immaterial,^^ 
provided it is given before the suit is instituted^o 
and after the particular entry complained of.^^ Un¬ 
der some of the statutes the notice or demand must 
be served a certain number of days before suit is 
instituted,^^ and a compliance with this requirement 
is jurisdictional,^^ but the fact that a longer notice 
is given is immaterial and does not affect the ju- 
risdiction of the court,^'^ provided the action is com- 
menced within a reasonable time thereafter,95 “but 
a delay for an unreasonable time after giving notice 
of bringing suit may operate as an abandonment or 
waiver of the notice.^® 


D. DEFENSES 


§ 26- In General 

Defendant may set up any and all defenses which 
wouid bar plaintiff^s right of recovery. 


In forcible or unlawful entry and detainer pro- 
ceedings defendant may set up any and all defens¬ 
es -which wouid bar plaintiffis right of recovery-^*^ 


79. Mo.—Hyde v. Goldsby, 25 Mo. 
App. 29. 

26 C.J. p 839 note 87. 

80. Neb.—Post v. Bohner, 36 N.W. 
508, 23 Neb. 257. 

26 C.J. p 839 note 88. 

81. ETan,—Peddicord v. Berk, 86 P. 
465, 74 Kan. 236. 

26 C.J. p 839 note 89. 

82. Mo.—Hinniger v. Trax, 67 Mo. 
App. 521. 

26 C.J. p 839 notes 88-90. 

83- 111.—Doran v. Gillespie, 54 111. 

366. 

26 C.J. p 839 note 91. 

84. Colo.—Does v. Craig, 1 Colo. 177. 
26 C.J. p 839 note 92. 

85. Mo.—Hyde v. Goldsby, 25 Mo. 
App. 29. 

86- Cal.—Brawley v. Risdon Iron 
Works, 38 Cal. 676. 

26 C.J. p 839 note 94, 

SecoiLd demand ou lieirs of deceased 
defexLdaut 

Wbere a formal -written demand 
for possession was served on tbe 
original defendant who died, it is 
not necessary, on revivor of the ac¬ 
tion against the original defendant's 
heirs, that another demand be served 
on them.—Chicago Ry. EQUipment 
Co. V. Wilson, 250 IlLApp. 231. 

87- Okl.—Burns v. Noell, 69 P. 1076, 
12 Okl. 133. 

26 C.J. p 839 note 95. 

88- IlL—Gibbs V. Van Derslice, 134 
' IlLApp. 183. 

89. Tex.—Beauchamp v. Runnels, 79 
S.W. 1105, 34 Tex.Civ.App. 212. 

2$ C.J. p 840 note 2. 


90. Ala.—Jefferson County v. Parker, 
100 So. 338, 211 Ala. 289. 

26 C.J. p 840 note 3. 

91. Cal.—Mecham v. McKay, 37 Cal. 
154. 

92. Cal.—Samuels v. Singer, 36 P.2d 
1098, 1 CaLApp.2d 545, amended 
and rehearing denied 37 P.2d 1050, 
1 Cal.App.2d 545. 

lowa.—Ashpole v. Delaney, 253 N.W. 
30, 217 lowa 792. 

S.D.—Meservy v. Stoner, 208 N.W. 

781, 50 S.D. 147. 

26 C.J. p 839 note 96. 

Insufflcient compliance with statute 

(1) Notice to ouit premises, served 
on defendant on February 15, did not 
confer jurisdiction to issue sum- 
mons on February 18, in view of 
Rev-Gode 1919 § 2172, requiring- three 
days' written notice to quit before 
institution of proceedings, and § 
10665, excluding first day, and in- 
cluding last, in computing time in 
which any act provided by law is to 
be do ne.—Meservy v. Stoner, 208 N. 
W. 781, 50 S.D. 147. 

(2) Other cases see 26 C.J. p 839 
note 96 [a]. 

93. 111.—Craft v. Calmeyer, 274 111. 
App. 296. 

Okl.—Hali V. Haines, 61 P.2d 570, 175 
Okl. 81. 

S.D.—Meservy v. Stoner, 208 N.W. 

781, 50 S.D. 147. 

26 C.J. p 840 note 97. 

94. lowa.—Shuver v. Klinkenberg, 25 
N.W. 770, 67 lowa 544. 

Kan.—Hale v. Brown, 239 P. 963, 119 
KAn. 303. 

95. Kan.—Douglass v. Whitaker, 4 
P. 874, 32 Kan. 381. 
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Okl.—^New V. Collins, 96 P. 607, 21 
Okl. 430. 

96. Okl.—^New V. Collins, supra. 

26 C.J. p 840 note 1. 

97. Fla.—Harrell v. Martin, 158 So. 
287, 117 Fla. 754. 

Ky.—Paducah Home Oil Co. v. Pax- 
ton, 2 SW.2d 650, 222 Ky. 778, 56 
A.L.R. 797. 

Defenses in action by landlord 
against tenant see the C.J.S. title 
Landlord and Tenant § 759, also 36 
C.J. p 644 note 12 et seq. 

One who has regained possession 
of property may show in defense to 
an action for forcible entry and de¬ 
tainer that he was a stranger to 
the legal proceedings under which 
he was turned out.—^Kercheval v. 
Ambler, 7 J.J.Marsh., Ky., 626, 23 
Am.D. 446—26 C.J. p 830 note 11. 
Joint ownership 

Where one joint tenant cannot em- 
ploy the writ of forcible entry to 
oust his cotenant, defendant, in pro¬ 
ceedings on such writ, has the right 
to prove that plaintiff and defend- 
ant's landlord are joint owners of 
the land.—Chapman v. Farris, 242 S. 
W. 359, 195 Ky. 362. 

Persons by yrbom action maintaina- 
ble see supra § 21. 

An unsnccessfnl contestant for 
govemment laud who, during the 
contest, has made improvements up- 
on the land, is not entitled to hold 
possession until the improvements 
are appraised and paid for under the 
Occupying Claimanfs Act, and such 
a defense cannot be made in ^an ac¬ 
tion for forcible entry and detainer. 
—-Howe V. Parker, 90 P. 15, 18 OkL 
282—Cook V. McCord, 76 P. 294, 13 
Okl. 506. - * ’ 
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Thus he may set up as a defense the invalidity of 
a deed on which plaintiff based his claim,^^ and 
where the statute so provides possession by defend¬ 
ant for a specified period of time prior to the al- 
leged entry is an available defense.®^ So it is a 
good defense that plaintiff voluntarily abandoned 
the possession of the premises in controversy be- 
fore the entry complained of,^ that prior to the en¬ 
try plaintiff disdaimed to defendant any interest 
or claim to the premises,^ or, as will be seen infra 
§ 33, that the proceedings were not brought within 
the time prescribed by statute. Equitable defenses, 
however, are not available in these proceedings,^ 
unless there is special statutory authority there- 
for.^ So it is not a defense that the entry by de¬ 
fendant was made in good faith,^ that plaintiff had 
leased the premises to one with whose right de¬ 
fendant does not connect himself,® that the prem¬ 
ises had been leased for an immoral purpose,"^ that 
plaintiff conveyed his interest to a third person 
pending suit,^ that plaintiff held title as trustee 
where under the trust he was entitled to posses¬ 
sion,^ that plaintiff abandoned the land after de- 
fendanfs entry,^^ that defendant has yielded up or 


lost possession of a part of the premises,that de- 
fendant has become bankrupt during the pendency 
of an appeal by him,^^ that possession of the prem¬ 
ises was delivered to plaintiff after institution of 
the suit in the absence of proof of settlement,!^ 
that plaintiff regained possession of the premises 
pending an appeal by defendant,!^ that a Corpora¬ 
tion plaintiff has so conducted its affairs as to sub- 
ject it to a quo warranto by the state,that defend¬ 
ant did not refuse to quit possession, if it appears 
that he holds over an unreasonable length of time 
after demand,^® that defendant in committing the 
acts complained of was acting in the capacity of 
agent and not in his own right,or that plaintiff 
has been guilty of the same wrong toward defend¬ 
ant.^^ 

Matter in abatement only is available as a de¬ 
fense in some jurisdictions but in other juris- 
dictions the contrary rule prevails.-® 

§ 27. Title or Right of Possession of Defend¬ 
ant 

In the absence of contrary statute, ownership or pos- 


98. Miss.—Gardner v. Cook. 158 So. 
150, 173 Miss. 244. 

But it is no defense that plaintifTs 
title was acquired in violation of a 
statute prohibiting corporations from 
acauiring: agricultural land.—Middle- 
ton V. Georgetown Mercantile Co., 77 
So. 956. 117 Miss. 134. 

99. In ITew York 

Under Civ.Pract. Act § 1426, that 
defendant and his predecessors have 
been in undisturbed possession for 
more than three years before the 
alleged entry or detainer is an avail¬ 
able defense if defendanfs interest in 
the premises is not ended at the 
time of the trial.—Kedrovsky v. Roj- 
desvensky, 204 N.T.S. 442. 123 Misc. 
159. 

1 . Mo.—DeGraw v. Prior, 60 Mo. 56. 
26 C.J. p 824 note 50. 

2. 111.—Dudley v. Lee, 39 111. 339. 

26 C.J. p 824 note 50 [b]. 

3- Del.—Pefkaros v. Harman, 174 A- 
124, 126, 20 Del.Ch. 238, citing Oor- 
pus Juris. 

111.—^Wein V. Albany Park Motor 
Sales Co., 38 N.EI2d 556, 312 111. 
App. 357—Cody Trust Co. v. Ditt- 
mar, 272 111.App. 167—Meyer v, 

Surkin, 262 111.App. 83. 

Mich.—^People’s Mortg. CorpwDration v. 

Wilton, 208 N.W. 60, 234 Mich. 252. 
Minn.—^William Weisman Holding Co. 
V. Miller, 188 N.W. 732. 152 Minn. 
330. 

Mo.—Morris v. Davis, 66 S.W.2d 883, 
334 Mo. 411—Noonan v, Mason, 285 
S.W. 118. 

26 C.J. p 840 note 12. 


The proper remedy, where the de¬ 
fense is an equitable one, is for de¬ 
fendant to resort to equity for its 
assertion. 

Del.—Pefkaros v. Harman, 174 A. 124, 
20 Del.Ch. 238. 

Mo.—Morris v. Davis, 66 S.W.2d 883, 
334 Mo. 411. 

4u Colo.—^Adcock v. Lieber, 117 P. 

993, 51 Colo. 373. 

26 C.J. p 840 note 11. 

Interposition of equitable defense in 
forcible entry and detainer action 
as not converting it into equitable 
suit see Actions § 54 d. 

Iu uulawful detaiuer, equitable de¬ 
fenses are available.—Schubert v. 
Lowe, 223 P. 550, 193 Cal. 291—Gray 
V. Maier, 84 P. 280, 2 Cal.App. 653. 
lu Eeutucky 

(1) On plea of not guilty in forc¬ 
ible detainer proceeding, ali defenses, 
both legal and equitable, may be 
made.—Paducah Home Oil Oo. v. Pax- 
ton, 2 S.W.2d 650, 222 Ky. 778, 56 A. 
L.R. 797. 

(2) But the defense of equitable 
estoppel is not available on the trial 
of the traverse in a proceeding in 
forcible detainer.—Jones v. Common- 
wealth, 104 S.W. 782, 31 Ky.D 1148. 
5. Ariz.—^Willows Cattle Co. v. Con- 

nell, 220 P- 1082. 25 Ariz. 592. 

26 C.J. p 840 note 13. 

6- CaJL—Tosenjite Commissioners v. 
Bamard, a2 P. 982, 98 CaL 199. 

7. Neb.—iCing v. Wilson, 95 N.W. 
494, 1 Neb., Unoff., 93. 

8^ IlL—^Kelsey v. Palmer, 184 IU. 
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App. 325—Golden v. Menker, 132 
Ill.App. 25. 

9. 111.—Meier v. Hilton, 100 N.E. 
520, 257 111. 174. 

10. Mont.—Spellman v. Rhode, 81 P. 
395, 33 Mont. 21. 

26 C.J. p 840 note 18. 

11. N.T.—Oyster Bay v. Jacob, 96 
N.T.S. 620, 109 App.Div. 613. 

12. Ala.—Lomax v. Spear, 51 Ala. 
532. 

26 C.J. p 841 note 20. 

13- 111.—Hickox V- Armstrong, 181 

Ill.App. 107. 

26 C.J. p 841 note 21. 

14. Ala.—Beck v. Glenn, 69 Ala. 121 
—Lomax v. Spear, 51 Ala. 552. 

15 . Miss.—Home Mut. Bldg. & Loan 
Assoc. V. Leonard, 25 So. 351, 77 
Miss. 39. 

16 . Ark.—^Ployd v. Ricks, 11 Ark. 
451. 

17 . Ala.—Luling v. Sheppard, 21 So. 
352, 112 Ala. 588. 

18« Ala.—Bibby v. Thomas, 31 So. 
432, 131 Ala. 350. 

19h Kan.—Bond v. White, 24 Klan. 
45. 

Particular matters as ground for 
abatement of action: 

Another action pending see infra 
§ 29. 

Death of party see infra § 30. 
Transfer of title, right, or interest 
see Abatement and llevival S 
106 a. 

20- Ky.—Jones v. Commonwealth, 
104 S.W. 782, 31 Ky.L. 1148. 

26 C.J. p 841 note 30. 



■§ 27 

sessory right is no defense to an action of forcible entry 
and detainer. 

In accordance with the rules heretofore consid- 
ered supra §§ 6, 7, uniess the rule has been changed 
by statute,21 it is not a defense to an action of 
forcible entry and detainer that defendant held title 
to the land himself^^ or -was entitled to the posses- 
sion thereof.22 

§ 28. Set-Off, Counterclaim, or Recoupment 

GeneraHy no set-off, counterclaim, cross complaint, or 
cross demand in the nature of a recoupment can be in- 
terposed in forcible entry and detainer proceedingsu 

Under the statutes of some jurisdictions, defend¬ 
ant cannot in forcible entry and detainer proceed- 
ings file a set-off or counterclaim of any charac- 
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ter,24 a cross complaint,25 or any cross demand in 
the nature of a recoupment and it has been held 
that if it is conceded that a counterclaim may be 
filed in proceedings of this nature a counterclaim 
which requires cross judgments to be rendered at 
law for relief which is only appropriate to a court 
of chancery is not permissible.27 Under statutes of 
some States no counterclaim can be pleaded in a 
justice’s court except as a set-off for rent or dam- 
ages in cases where judgment for rent or damages 
is claimed.2^ Defendant cannot counterclaim dam¬ 
ages resulting from a wrongful eviction under the 
writ issued in an action of forcible entry and de¬ 
tainer, but must resort to a separate action on the 
bond.2^ 


FORCIBLE ENTRY ANB DETAINER 


B. ABATEMENT OF ACTIOfT 


§ 29. Pendency of Another Action or Pro- 
ceeding 

The pendency of a prior action for the same cause of 
action between the same parties ordinarily is a ground 


for abatement of a later action of forcible or uniawftrf 
entry and detainer, 

Although there is authority to the contrary,^® as 
a general rule the pendency of a prior action, in a 


21. In Arlcansas 

An answer setting up that the land 
had been leased to defendant for an 
unexpired three-year term in consid¬ 
eratiori that defendant put the land 
under cultivation. that defendant wa*' 
performing’ the a&reement, and that 
plaintiff purchased with notice of de- 
fendanfs rights States a meritorious 
defense.—Cady v. Pack, 205 S.W. 819, 
1S5 Ark. 445. 

Xn Washi 2 i.gto 2 i an arbitration 
award, which goes solely to the 
right of possession, may be inter- 
posed as a defense in an action of 
unlawful detainer.—Taylor v. Basyde, 
205 P. 16, 119 Wash. 263. 

22. Conn.—Orentlicherman v. Ma- 
tarese, 121 A. 275, 99 Conn. 122. 

Ky.—Conley v. Shepherd, 35 S.W, 
2d 5, 237 Ky. 128. 

Neb.—Miller v. Maust, 259 N.W. 181, 
128 Neb. 453—Tarpenning v. King, 
82 N.W. 621, 60 Neb. 213. 

Okl.—Cope V. Braden, 67 P. 475, 11 
Okl. 291. 

26 C.J. P 840 note 8. 

In forcible detainer action, dcfcnd- 
onts afiirmative defense and coun¬ 
terclaim asserting a tax title to prop- 
erty in question and a right to pos¬ 
session thereunder and &efeking to 
have title quieted in himself wouid 
not lie.—^Woodbury v. Bunker, 98 P. 
2d 948, 98 Utah 216. 

Joint ownership 

Where plaintiffs had been in peace- 
able adverse possession for a year 
of foundation on which fenee tbim 
down by defendant had been erected,, 
defendant couid not avoid likbility 


in forcible entry proceeding on 
ground that the foundation was a- 
division wall or was owned jointly 
by defendant and plaint^ffs.—Snyder 
V. Crutcher, 160 S.W.2d 156, 290 Ky. 
71. 

m lUinois 

(1) It has been held that superior 
title in defendant is no defense.— 
Thomasson v. Wilson, 34 N.B. 432, 
146 111. 384—Chicago Ry. Equipment 
Co. V. Wilson, 250 Ill.App. 231. 

(2) But it has also been held that 
defendant is entitled to show per- 
formance of conditions entitling him 
to a bond for deed.—Dillow v. Hile- 
man, 21 N.E.2d 632, 300 Ill.App. 609. 

23. Conn.—Orentlicherman v. Mata- 
rese, 121 A. 275, 99 Conn. 122. 

Ky.—Conley v. Shepherd, 35 S.W.2d 
5, 237 Ky. 128. 

Neb.—Miller v. Maust, 259 N.W. 181, 
128 Neb. 453—Tarpenning v. King, 
82 N.W. 621, 60 Neb. 213. 

24- 111.—Mark v. Schumann Fiano 

Co., 105 Ill.App. 490. 

26 C.J. p 841 note 33. 

Iu au actiou iu xmla^ul detaiuer, 
a set-off or counterclaim is not, p^- 
missible. 

Cal.—:Arnold v. Krigbaum, 146 P. ,423, 
169 Cal. 143, Ann.Cas.l916n 370— 
Inman v. Schecher, 260 P. 605, 86 
. CaLApp. 193—^Knight v. Black, 126 
P. 512, 19 CaLApp, 518. 

Mirm.—William WejsmanHolding Oq. 
V. Miller, 188 N.Wi 732, 162 Minn. 
330. 

tJtah,—Forrester v. Coo^ 292 P. 206, 

mh 


77 Utah 137—Dunbar v. Hansen, 
250 P- 982, 68 Utah 398. 

26 C.J. p 841 note 33. 

Counterclaim for damages 

Purchasers’ claim for damages for 
false representations of vendor, set 
up as offset against amount of their 
default, is a counterclaim, and cannot 
be made in action of forcible entry 
and detainer.—Votruba v. Hanke, 210 
N.W. 753, 202 lowa 668. 

25. Iu an actiou iu uulawful detaiu> 

er a cross complaint is not permissi- 
ble.—Henderson v. M’glietta. 273 P. 
581, 206 Cal, 125—Schubert v. iLowe, 
223 P. 550, 193 Cal. 291—Arnold v. 
Krigbaum, 146 P. 423, 169 Cal. 143, 
AnnCas.l916D 370—Knight v. Black, 
126 P. -512, 19 CahApp. 518. 

26. Ala.—Abrams v. Watson, 59 Ala, 
524. 

111.—Geiger v. Brown, 167, Ill.App. 
534. 

27. Ark.—Collins v. Karatopsky, 36 
Ark. 316. 

28. N.D.—Vidger v. Nolin, 87 N.W. 
593, 10 N.D. 353. 

Puerto Rico.—Banco Territorial y 
Agrricola v. Arvelo, 7 Puerto Rico 
•551. 

29. Wash.—Owens v. Swanton, 64 P. 
921, 25 Wash. 112. 

3p. Blectiou rather thau abatement 
required 

"Tf two cases for the same wfpng 
be pendin^ at the same time, ^n elep- 
tion 'might be directed. But neither 
of the suits should be abated.*' 
Boucher v. Williamson, Ky., 1 
1227. " 
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court of competent jurisdiction, predicated on the 
same cause of action, and between the same par¬ 
ties, constitutes good ground for abatement of a 
later action of forcible or unlawful entry and de- 
tainer.^^ To constitute ground for abatement, how- 
ever, the actions must be identical or substantially 
identical, that is, they must be between the same 
parties, based on the same cause of action, involve 
the same issues, and be capable of authorizing the 
same relief;^^ and a prior action which has been 
eflfectively terminated, of course, cannot be pleaded 
in abatement of a subsequent action.^^ 


§ 30. Death of Party 

In the absence of a saving statute an action of forci- 
bie or uniawfut entry and detainer abates on the dfeath 
of either party. 

Whether an action of forcible or unlawful entry 
or detainer abates on the death of a party depends 
on the terms of the survival statute in the particu- 
lar jurisdiction. In the absence of a saving stat¬ 
ute it abates on the death of either party.34 Un¬ 
der the statute in some jurisdictions, however, the 
action survives;^^ but an action brought by one 
who has only a life estate in the land abates by his 
death.^® 


F. JURISDICTIOlSr, TENUE, TIME TO SUE, AND LIMITATIONS 


§ 31. Jurisdiction 

Statutory provisions determine the courts which have 
jurisdiction of actions of forcible or unlawful entry and 
detainer and the extent of their powers and jurisdiction. 

As a rule, original jurisdiction of actions of forc¬ 


ible or unlawful entry and detainer is given to courts 
of justices of the peace or to courts of like inferior 
and limited jurisdiction,^'^ such as court commis- 
sioners,38 probate courts,county courts,^^ district 
courts,'^^ municipal courts within the territorial lim- 


31. N.D.—McLain v. Nurnberg, 112 
N.W. 24o, 16 N.D. 138. 

26 C.J. p 841 note 31. 

Another action pending as arround 
of abatement in general see Abate¬ 
ment and Revival §§ 17-81. 

32- 111.—Meier v. Hilton, 100 N.E, 
520. 257 111. 174. 

1 C.J. p 70 note 85—26 C.J. p 341 note 
31. 

Prior actioxL involving title 

(1) The pendency of a prior ac¬ 
tion to adjudicate title is not ground 
for abatement of a forcible entry 
and detainer action which involves 
only possession.—Lyons v. Lyons, 90 
P.2d 391, 185 Okl. 70—26 C.J. p 841 
note 31 Edj. 

(2) Accordingly the pendency of a 
suit in ejectment cannot abate a sub¬ 
sequent action of forcible or unlaw¬ 
ful detainer with respect to the same 
premises- 

111.—Merki v. Merki, 113 Ill.App. 518, 
afflrmed 72 N.E. 9, 212 111. 121. 
Mo.—Drey v. Doyle, 28 Mo.App. 249. 
Prior action to enfoiroe eqnitable 
rights 

The scope and purpose of an ac¬ 
tion under the unlawful detainer 
statute is so essentially different 
from that of a district court action 
to enforce equitable rights in the 
pwperty that the pendency of the 
latter action is not a bar to a prose- 
cution of the former.—William Weis- 
man Holding €ol v. Miller, 188 NlW. 
732, 152 Minn- 330. 

Ut Teocas the action of forcible en¬ 
try and detainer and the action of 
trespa.ss to try title or other posses- 
sory action in the district court pro¬ 
vide cumulative and not exclusive 
remedies and may be resorted to and 
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prosecuted concurrently.—Omohun- 
dro V. Nowlin, Civ.App., 142 S.W.2d 
399. 

33. lowa.—Music v. De Long, 229 N. 
W. 673, 209 lowa 1068. 

26 C.J. p 841 note 31 [e]. 

34. N.Y.—Mulligan v. 0’Brien, 102 
NT.S. 911, 53 Misc. 4, affirmed 104 
N.T.S. 301, 119 App.Div. 355. 

1 C.J. p 207 note 81. 

Abatement and survival of action on 
death of party generally see Abate¬ 
ment and Revival §§ 114—186. 

35- Ala-—Ridgeway v. Waugh, 51 
Ala. 423- 

1 C.J. p 207 note 82. 

Xncideutal claim for d a m n es also 
survives 

Under statute allowing survival of 
unlawful detainer action, claim for 
damages, which was merely inci- 
dental, also survived, notwithstand- 
ing claim sounded in tort, since 
claim was founded on injury to 
property and was measured by prop- 
erty’s rental value, and would there- 
fore be considered as quasi contrac- 
tual.—McFarland V. Carpenter, 63 P. 
24 859, 18 Cal.App.2d 205. 

36. Mass.—Brown v. Kendall, 13 
Gray 272. 

37. Del.—Knight v. Haley, 176 A. 
461, 6 W.tV.Harr. 366. 

lowa,—Owens v. Smith, 204 N.W. 
439, 200^ lowa 261. 

Mo.—State ex rei. Brown v. Bird. 73 
S.W-3d 821, 228 . Ho^pp., 800— 

State ex rei. Morris Bldg. & Ijav. Co. 
v. BroWn, 7,2 S.W.Sd 859v 228 Mo. 
App. 760- 

Mont—State ex reh Hamshaw v. 
Justice's Court of Union Tp. in 
and for Madison County, 88 P.2d 
1, 108 Mont 12. 


Neb.—Miller v. Maust, 259 N.W. 181, 
128 Neb. 453. 

N.M.—Bell v. Beck, 92 P.2d 992, 43. 
N.M. 315. 

Ohlo.—Martin v. Bircher, 188 N.E 
365, 46 Ohio App. 239—Baughman 

V. Bounds, 29 Ohio N.P., N.S., 544. 
OkL—Clark v. Keith, 207 P- 87, 86 

Okl. 156. 

Tex.—Farrell v. Sien, Civ.App., 145 
S.W.2d 606—Cohran v. Fischer, Civ. 
App., 61 S.W.2d 577, error dis- 
missed. 

Wyo.—^Allen v. Houn, 219 P. 573, 30 
Wyo. 186, denying rehearing 213 
P. 757, 29 Wyo. 413. 

26 C.J. p 842 note 39—25 C.J". p 981 
note 39—35 C.J. p 505 note 1$. 
Appellate jurisdiction see infra § 7S. 

jtistioes* conrts have no jnrisdio- 
Mon in some states of this elass of 
actions.—Strozzi v. Wines, 55 P. 828, 
24 Nev. 389, rehearing denied 57 P* 
832—^26 C.J. p 842 notes 39 [b], 49 
[aj, [bj. 

38. Mich.—Bulter v. Bertrand, 56 N. 

W. 342, 97 Mich- 59- 

Utahu—Hyndman v. Stowe, 33 P. 227, 
9 Utah 23. 

3®>- Okl.—^Anderson v. Fergeson, 71 
P. 225, 12 Okl. 307. 

26 € J. p 842 note 41. 

40. Fla-—State ex rei. Wests Dtug 
Stores V. Cornelius, 149 So. 332, 
110 Ma. 299^—Hewitt v. State, 146 
So. 578, 108 Fla. 335. 

26 C.J. p 842 note 42. 

tn Eeaitnolcy the county court has 
no jurisdiction-—Johnson v. Brwine', 
3 Mete. 251. 

41. N.J.—Seidman v. Jolin CrcLven & 
Sons Co., 143 A. 726, 6 N.J.Misc. 
1062. 
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its of their respective municipalities,^- and police 
courts of cities of a designated dass.^'^ In some 
States this original jurisdiction of justices of the 
peace and like courts is exclusive in others courts 
of general original jurisdiction have also original 
jurisdiction of these summary proceedings,^^ and in 
some localities these courts have both appellate and 
concurrent original jurisdiction in this class of cas¬ 
es.*^® In stili other States some of these courts of 
general jurisdiction have exclusive jurisdiction of 
this class of actions.^'^ 

The extent of jurisdiction and powers of the 
court on which jurisdiction is conferred in this 
class of actions is measured by the terms of the 
statutes conferring jurisdiction in the particular 
state.^S Where jurisdiction is conferred on courts 
of inferior or limited jurisdiction, their powers and 
duties are defined by the particular statute respect- 
ing forcible entries and detainers and not by the 
statute defining and limiting the jurisdiction of 
such courts generally^^ So, where jurisdiction in 


this class of actions is conferred on courts of su¬ 
perior jurisdiction, they do not proceed, under the 
statutes in some States, by virtue of their powers 
as courts of general jurisdiction but derive their au- 
thority wholly from the particular statute respecting 
forcible entries and detainers.^^ Accordingly, de- 
pending on the terms of the statutes in the partic¬ 
ular state, courts of superior^i or inferior^^ jung. 
diction are regarded in some States as courts of spe- 
cial and limited jurisdiction when exercising juris¬ 
diction in forcible entry and detainer proceedings, 
while in other States courts of inferior jurisdiction, 
such as justices’ courts, are considered as courts of 
general jurisdiction in such proceedings. 

While improper and unnecessary allegations as to 
title, whether made by plaintiff or defendant, do not 
deprive the court in which an action is properly 
brought of jurisdiction,an action involving title 
brought in a court without jurisdiction to try ques- 
tions of title should be dismissed,^^ or, as appears in 
Courts § 502 b, be removed to a court which pos- 


Ia Wyomiaff the district court has 
no original jurisdiction.—Allen v. 
Houn, 219 P. 573, 30 Wyo. 186, de- 
nying rehearing 213 P. 757, 29 Wyo. 
413. 

•42. lowa.—Owens v. Smith, 204 N. 

W. 439, 200 lowa 261. 

.Minn.—Mercantile State Bank v. 

Vogt, 226 N.W. 847, 178 Minn. 282. 
Ohio.—Martin v. Bircher, 188 N.E. 
365, 46 Ohio App. 239—State v. 
Miller, 183 N.E. 41, 43 Ohio App. 
173—Burrow v. Miller, 24 Ohio N. 
P., N.S., 152. 

26 C.J. p 842 note 43. 

43. Ky.—Allen v. Moore, 191 S.W. 
93, 173 Ky. 394. 

44. Mo.—State ex rei. Kelly v. Trim- 
ble, 247 S.W. 187, 297 Mo. 104, ex- 
plained in 247 S.W. 1009, 297 Mo. 
104—State ex rei. Morris Bldg. & 
Inv. Co. V. Brown, 72 S.W.2d 859, 
228 Mo.App. 760. 

^Tex.—Farrell v. Sien, Civ.App., 145 
S.W.2d 606. 

26 C.J. p 842 note 46. 

In lowa the jurisdiction of jus¬ 
tices of the peace was formerly ex- 
-clusive.—Owens v. Smith, 204 N.W. 
439, 200 lowa 261. 

45. lowa.—Owens v. Smith, supra. 
Mont—State ex rei. Hamshaw v. 

Justice’s Court of Union Tp. in and 
, for Madison County, 88 P.2d 1, 108 
Mont. 12. 

26 C.J. p 842 note 47. 

46i. 111.—Davis v. Hamilton, 53 111. 

App. 94. 

47. Nev.—Strozzi v. Wines, 55 P. 
828, 24 New 389, rehearing denied 
57 P. 832. 

.26 C.J. p 842 note 49. 


48. Ohio.—State v. Miller, 183 N.E. 

41, 43 Ohio App. 173—Baughman v. 

Bounds, 29 Ohio N.P.,N.S., 544— 

Burrow v. Miller, 24 Ohio N.P., 

N.S., 152. 

26 C.J. p 842 note 39. 

Extent of jurisdiction under particn- 
lar statutes 

(1) General statutory pro Vision 
authorizing justices of peace to in¬ 
quire into unlawful and forcible en¬ 
tries gives justices jurisdiction in 
other cases besides those set out in 
statute respecting specific cases in 
which jurisdiction may be exercised. 
—Martin v. Bircher, 188 N.E. 365, 
46 Ohio App. 239. 

(2) Under provision of constitu- 
tion giving justices’ courts concur¬ 
rent jurisdiction with district courts 
in cases of “forcible entry” and “un¬ 
lawful detainer,” all actions falling 
within the general category of forci¬ 
ble and unlawful entry and forcible 
and unlawful detainer are included in 
its terms, since the words “forcible 
entry” are sufficient to comprehend 
“unlawful entry” and words “unlaw¬ 
ful detainer” are sufficient to com¬ 
prehend “forcible detainer.”—State 
ex rei. Hamshaw v. Justice's Court 
of Union Tp, in and for Madison 
County, 88 P.2d 1, 108 Mont 12. 

(3) Justice of the peace has no 
jurisdiction of subject matter of 
forcible detainer complaint, whefe 
statement of claim disclosed that de- 
fendants were vendees in default and 
not tenants.—Knigkt v. Haley, 176 
A. 461, 6 W.W.Harr., Del., 366. 

(4) Statute limiting jurisdiction of 
justices of the peace in townships 
having hetween two hundred thou- 
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sand and four hundred thousand 
population in unlawful detainer ac¬ 
tion to lands lying within respective 
townships, together with following 
statutory section, repeals statutes 
making action cognizable before any 
justice of peace of county in so far 
as statute relates to justices of peace 
in townships of hetween two hundred 
thousand and four hundred thou¬ 
sand population.—State ex rei. 
Brown v. Bird, 73 S.W.2d 821, 228 
Mo.App. 800. 

49. Ohio.—Martin v. Bircher, 188 N. 
E. 365, 46 Ohio App. 239. 

Wis.—Savage v. Carney, 8 Wis. 162. 

50 . 111.—City of Chicago v. Chicagp 
S. S. 'Lines, 159 N.E. 301, 328 IU. 
'309. 

26 C.J. p 842 note 47 [a]. 

51. 111.—City of Chicago v. Chicago 
S. S. Lines, 159 N.E. 301, 328 111. 
309—Burns v. Nash, 23 IU. App. 
552. 

52. Del.—Knight v. Haley, 176 A 
461, 6 W.W.Harr. 366. 

53 . Tex.—Cohran v. Fischer, Civ. 
App., 61 S.W.2d 577, error dis- 
missed. 

54 . Or.—Heiney v. Heiney, 73 P. 
1038, 43 Or. 577. 

26 C.J. p 843 note 63. 

55 . Fla.—^Hewitt v. State, 146 Sa 
578, 108 Fla. 335. 

26 C.J. p 842 notes 40 [a], 50. 

The mere flling of a plea of tit2e 
by defendant does not oust the court 
of jurisdiction, but it loses jurisdic¬ 
tion only when it appears that the 
question of title is nece^arily in- 
volved. 

Mich,—Butler v. Bertrand, 56 N-W. 
‘342, 97 Mich. 59. 
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sesses jurisdiction; and if it appears tliat, on ac- 
count of the limited jurisdiction of the court in 
which the forcible entry and detainer proceedings 
are pending, ali matters between the parties cannot 
be adjudicated, either party may maintain an ac- 
tion in a court of competent jurisdiction for prop- 
er relief.^® 

Compliance with sfafutcs as jurisdictional requi¬ 
site. Since, as appears supra § 3, the action o£ 
forcible entry and detainer is a special statutory 
proceeding, summary in its nature, and in deroga- 
tion of the common law, it follows that the statute 
conferring jurisdiction must be strictly pursued in 
the method of procedure prescribed by it, or the ju¬ 
risdiction will fail to attach, and the proceeding will 
be coram non judice and void,^^ unless the defects 
in procedure may be, and are, waived.^^ There is 
no presumption in favor of the record.^^ It must 
appear that the statutory remed} vvas strictly pur¬ 
sued and the facts which give jurisdiction must ap¬ 
pear affirmatively on the face of the record, other- 
wise the proceedings will be not merely voidable, 
but absolutely void, as being coram non judice.^0 

Valtie of properiy in controvcrsy. The jurisdic¬ 
tion is not affected by the value of the property, the 
possession of which is sought to be recovered;^! 
and it has been held that in an action for forcible 
entry and detainer the jurisdiction of justices in the 
matter of damages is not limited to the amount 
specified as the limit of their jurisdiction in civil 


actions generally.®^ 

Abandonmeni of prcmlscs by defendant. Where, 
pending the trial, no question of damages being in- 
volved, it is made to appear after issue joined that 
defendant abandoned the premises and his claim to 
possession thereof, the court is without jurisdiction 
in some States to proceed further and render }udg- 
ment for plaintiff.^S 

Objcctions to jurisdiction. The question of ju¬ 
risdiction may properiy be raised at any st age of 
the proceedings.®"^ 

§ 32. Venue 

The venue of forcible entry and detainer actions is 
generally fixed by statute. Ordinarily such actions must 
be brought in the county where the land iies. 

The venue of forcible entry and detainer actions is 
frequently regulated by specific statutory provisions 
in which cases these specific provisions control as 
to questions of venue,®® Under these provisions the 
action of forcible entry and detainer is generally 
local in its nature®® and must be brought in the 
county in which the land in question lies.®'^ Under 
the statutes in some States the action may be 
brought before any justice of the peace of such 
county;®® but under the statutes of other States 
it must ordinarily be brought in the precinct where 
the property is situated,®® unless there is no justice 
of the peace in that precinct able or qnalified by law 
to act, in which case the action may be brought be- 


OkL—HaU V. Haines, 51P.2d 570, 175 
Okl. 81- 

56. Tex.—Holcombe v. Lorino, 79 S. 
W.2d 307, 124 Tex. 446, reversing 
Lorino v. Holcombe, Civ.App., 71 
S.W.2d 402. 

57. IlL—West Side Trust & Savings 
Bank v. 'Lopoten, 193 N.E. 462, 358 
111. 631. 

Mo.—State ex rei. Brown v. Bird, 
73 S.W.2d 821, 228 Mo.App. 800— 
State ex reL Morris Bldg. & Inv. 
Co. V. Brown, 72 ■S.W.2d 859, 228 
Mo.App. 760. 

26 C.J. p 843 note 54. 

Snbstanidal coxnpliaaiee with the 
statute is a jurisdictional require- 
ment-—Meservy v. S toner, 208 N.W, 
781, 50 S.D. 147. 

58. Oi^anizatlou of court 

Where a court of unlawful entry' 
and detainer was organized composed ■ 
of three justices of the peace, pursu- | 
ant to proceeding instituted in that 
behalf, it acquired jurisdiction of the 
subject matter without regard to 
whether the two justices other than 
the one issuing the process had beon 
summoned in manner required by 
law, and such court was vesfed with 
authority to enteir a judgment in the 


[ cause at such time and place as was 
1 permitted by law.—Amis v. Home 
j Owners 'Loan Corporation, Miss., 5 
j So.2d 425, overruling suggestion of 
I error 5 So.2d 12. 

156. 111.—Burns v. Nash, 23 Ill.App. 

552. 

Mo.—State ex rei. Brown v. Bird, 73 
S.W.2d 821, 824, 228 Mo.App. 800, 
citing Corpus Juris, 

60. Mo.—State ex rei. Brown v. 
Bird, 73 S.W.2d 821, 824, 228 Mo. 
App. 800, citing Oorpus Juris. 

26 -C.J. p 843 notes 54 fb], 58. 

61. Ohio.—State v. Miller, 183 N.E. 
41, 43 Ohio App. 173. 

S.C.—^American Oil Co. v. Cox, 189 
S.E, 660, 662, 182 S.C 419, citing 
Corpus Juris. 

26 C.J. p 843 note 59. 

62. Me.—Silvey v. Summer, 61 Me^ 
253, 

63* Okl.—Hampdon v. Lynch, 153 P. 
1119, 53 Okl. 249, 

Delivery of premises to plaintiffi aft¬ 
er commencement of suit as a de¬ 
fense see siupra § 25. 

Loss of possession of part of prem¬ 
ises as a defense see supra § 26. 
©4. Mo.—Jackson v. Black, App., 
286 S.W. 410. 
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65. Colo.—Reynolds v. Larkins, 14 
P. 114, 10 Colo. 126. 

26 C.J. p 843 note 64. 

Venue under geneml principies of 
venue and general venue statutes 
see the C.J.S. title Venue § 1 et 
seq., also 67 C.J. p 11 note 1 et 
seq. 

ea III.—Billings V. Chapin, 2 111. 
App. 555, 

67. 111.—Billings v. Chapin, supra. 
A.ctiou uot coxLfiued to county 

Under statute providing that par¬ 
ty held out of possession may ex- 
hibit his complaint before any jus¬ 
tice of peace of county within which 
land may lie, it is not essential to 
jurisdiction that affidavit be made 
before justice of peace of county in 
which lands lie, since the word 
“may" is not used in the statute in 
mandatory sense.—Gee v. Rimmer, 
195 So. 342, 188 Miss. 460. 

68. Mo.—Keim v. Daugherty, 8 Mo. 
498. 

26 aj. p 843 note 64. 

69. N.M.—^Tietjen v. MeCoy, 172 P. 
1144, 24 N.M. 164—Brasswell v. 
Halliburton, 143 P. 476, 19 N.M. 
386. 
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fore a justice of tke peace in any adjoining pre- 

cinct .'^0 

The grant of concurrent jurisdiction to two States 
over a river forming a common boundary does not 
authorize the bringing of the action in one of these 
States for the recovery of lands situated anywhere 
■vvithin the territorial limits of the other.'^! 

§ 33. Time to Sue and Limitations 

Forcible or uniawfui entry and detainer actions are 
barred uniess brought within the time prescribed by 
statute. 

Ordinarily the forcible or uniawfui entry and de¬ 
tainer statutes prescribe the time within which ac¬ 


tions based on such statutes must be brought, and 
uniess the action is brought within the time pre¬ 
scribed it will be barred.'^^ Such statutes are sub- 
ject to striet constructioni^ An entry on unim- 
proved land with intent to ciear and fit it for culti- 
vation is sufficient to put the statute of limitations in 
operationi^ An inclosure is unnecessaryi^ If ^ 
statute provides that peaceable and uninterrupted 
possession with plaintiff’s knowledge for a desig- 
nated time shall be a bar, defendant cannot rely on 
it uniess plaintifif had knowledge of the adverse pos¬ 
sessioni® Under such a statute defendanfs posses¬ 
sion is not interrupted by a notice against trespass 
not acceded to by himi^ 


G. PARTIES, PROCESS, AND APPEARANCE 


§ 34. Parties 

General rufes as to parties ordinarily apply in forci¬ 
ble or uniawfui entry and detainer actions. 

The usual rules governing questions as to parties 
in civil actions in general ordinarily apply in forci¬ 
ble entry and detainer actions.'^^ Thus one who is 
present and participates in the forcible entry and 
continues to support and assist the party entering 
to remain on the premises may properly be joined 
as a party defendant in forcible entry and detain¬ 
er but two or more persons who hold in severalty 
different parts of the premises in controversy can¬ 


not be joined as codefendants in the action,un¬ 
iess the statute so permits.^^ 

Husband and wife. It has been held that, in a case 
of a joint occupancy of premises by husband and 
wife, the husband is as a general rule the only prop- 
er party defendant.^2 The wife generally is not in 
joint possession with the husband merely because 
she is there and is neither a necessary party plain- 
tiff to vindicate®® nor a necessary party to de- 
fend®^ the possession. Even though it appears that 
the wife was the active participant in making the 
wrongful entry, if there is enough in the proof to 


70. N.M.—Sanchez v. Candelaria, 23 
P. 239, 5 N.M. 400. 

hostice uearest to land 

It is a justice of the peace of an 
adjoining: precinct, and not neces- 
sarily the justice nearest to the land 
in que&tion, on whom jurisdiction is 
conferred in such cases.—Bell v. 
Bedfe, 92 P.2d 992, 43 N.M. 315. 

71. Mo.—Cooley v. Golden, 52 Mo. 
App. 229. 

72. Okl.—Johnson v, Connaway, 88 
R2d 338, 184 Okl. 516. 

26 C.J. p 844 notes 68, 69. 

Limitations under general statutes of 
limitations see the C.J.S. title Lim- 
itations of Actions § 1 et seq, also 
26 C.J. p 844 notes 76, 77 and 37 
C.J. p 684 note 1 et seq. 

Answer settingr up statute lield In- 
sufdcieut 

ITnder a statute making a year*s 
possession immediately preceding the 
Uling of the complaint a defense un¬ 
iess the estate in the premises be 
ended, an answer alleging that de- 
f^dgint had been in the quiet pos¬ 
session of the premises for more 
than a year before the filing of the 
complaint, but which fails to allege 
that the estate thorein is not ended, 
presents ho defense.—^Bellingham 
& B. C. R, Co. V. Strand, 23! 
P 92S 1 WflSLh. 13.3. 


73. Wash.—Smith v. Seattle Camp 
No. 69 W. W., 107 P. 372, 57 Wash. 
556. 

74. Ky.—Humphrey v. Jones, 3 T.B. 
Mon. 261. 

75. Ky.—Humphrey v. Jones, supra. 

76. lowa.—Fultz V. Black, 3 lowa 
569, 

77. A^a.—Upseomb v. Moore, 153 
So. 393, 228 Al^. 365. 

78. Beueficlary as sole paxty plain^ 
tiff 

Code 1923- | 5700, providing that, 
where suits are brought in the name 
of the person having the legal right 
for the use of another, the bene- 
ficiary must be considered the sole 
party on the record, is inapplicable to 
an action of forcible entry and de¬ 
tainer since such action is one in 
tort.—Walker v. Adler, 112 So. 458, 
216 Ala. 76. 

Substitutlou of parties plalutiff so 
as to make suit for use of party orig- 
inally named as plaintiff held to 
make complaint demurrable.—Walker 
V. Adler, 112 So. 468, 216 Ala. 76. 
Parties generally see the G.J.S. title 
Parties § 1 et sect, also 47 C.J. 
p 14 Pote 1 et seq. 

Persons against whom action may be 
KTourght see supra § 22. ; 
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79. Mo.—^Welden v. Myers, 253 S.W. 
1086, 212 Mo.App. 479. 

26 C.J. p 836 note 22. 

Member of puirchaser^s family 

One entering into and remaining 
in possession of realty as member 
of purchaser's family may be joined 
as defendant in an action of uniaw¬ 
fui detainer against the purchaser.— 
Mercantile State Bank v. Vogt, 226 
N.W. 847, 178 Minn. 282. 

80. Philippine.—Santos v. Limuco, 5 
Philippine 15. 

26 C.J. p 836 note 24. 

81. Wliere ^tion is joiut iu its in^ 
ceptiou 

By special statute in some juris- 
dictions, where the action is joint in 
its incep-tion, and the tenancy is aft- 
erward severed, all may be joined in 
certain cases in one suit but the ver- 
dict and judgment should be several. 
—Gould V. Hendrickson, 9 Ill.App. 
171. 

82. Mo.—State v. Henning, 26 Mo. 
App. 119. 

26 C.J. p 837 note 31. 

88. Mo.—State v. Hehnirig, supra. 

26 C.J. p 837 note 31. 

84. Tex—Madison v., Maxtinez, Civ. 
App., 42 S.W.2d 84, 87, citing Co*. 
piis Jnxis. 

26 C.J. p 837 note 31* 
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justify the concliision that the husband had ad- 
vised and consented to the proceeding, i{ he had 
not expressly directed it, he is a proper party de¬ 
fendant but a wife cannot be ousted from her 
own property in an action o£ forcible entry and de- 
tainer against her htisband alone.^® Where forci¬ 
ble entry and detainer constitute the joint act of 
both husband and wife, both are proper parties to 
an action to recover possession.^'^ Where the prin- 
cipal defendant was a married woman, doing busi- 
ness as a sole trader, it has been held that it is 
proper^^ and even necessary^^ to join her husband 
as a party defendant; but there is authority appar- 
ently to the contrary.^® 

§ 35. Process and Appearance 

To give the court juriscjiction, a valid and sufficient 
summona or other process must, as a genera! rule, be 
issued and served in the manner provided by statute. 

As a general rule a valid summons or other proc¬ 
ess must issue at the time of the filing of the com- 
plaint in order to give the court jurisdiction.®^ The 
form and sufficiency thereof depends largely on stat- 
ntory provisions,^^ and as to these matters it has 
been decided that a summons is only required “to 
be sufficient on its face to show what is intended 
thereby;”^^ that the complaint made and verified 


by plaintiffi under oath may be looked to in aid of 
a warrant;^^ that if the summons contains the sub- 
stance of the complaint so as to apprise defendant 
of the nature and extent of the claim it is sufficient 
without reciting the complaint fuily,^^ although a 
summons in which the nature of the action is not 
stated or the relief demanded mentioned is void;^® 
that a summons is not rendered defective by its 
omission to state that the place at which defendant 
is to appear is the usual place of holding the jus- 
tice’s court in the district;^^ that a process is not 
bad because plaintiffs in describing their possession 
stated that they were possessed as executors and 
that a summons need not negative the defense of the 
statute of limitations.^® 

Description of land. A summons should describe 
the land in controversy with convenient certainty so 
as to enable the officer to deliver possession, but the 
description need not be so certain as in itself and 
alone to enable him to do so; if it can be rendered 
certain by extrinsic evidence it is sufficient.^ 

Service and rcturn, Process must be made re- 
turnable within the time,2 and to the court^ and to 
the terra of court,^ provided by statute; and it 
must be served within the time^ and in the man¬ 
ner® prescribed by statute, unless Service is waived, 


-85. 111.—Bauerschmitz v. Bailey, 29 

Ill.App. 295. 

86. IlL—Cofoid V. Bishop, 11 IlL 
App. 117. 

87. Minn.—Mercantile State Bank v. 
Vogt, 226 N.W. 847, 178 Minn. 282. 

26 C.J. p 837 note 34. 

88. Cal.—Howard v. Valentine, 20 
Cal. 282. 

89. Va.—Farley v. Tillar, 81 Va, 275. 

90. IlL—McGivern v. Parkhill, 195 
Ill.App. 343. 

26 C.J. p 837 note 37. 

91- Wash-—Big- Bend Land Co. v. 

Huston, 168 P. 470, 98 Wash. 640. 
.Notice to quit see supra §§ 23-25. 

m Mississippi, on presentation of 
affidavit on which unlawful entry and 
detainer proceeding is instituted to a 
Justice of peace duly signed and 
certified by a justice of the peace, 
the justice before whom the pro¬ 
ceeding is instituted may issue war- 
rant, and summon other justices, who 
may proceed to hear the controversy. 
—Gee V. Rimmer, 195 So. 342, 188 
Miss. 460. 

92. StumnoKs hdd sftfficiesit 

A summons stating that defend- 
ants unlawfully withhold from plain- 
tifC the possession of the premises, 
sufficiently * complifes with Obde c. 89 
§ 1, requiring the summons to set 
fprth that the defendant is in posse»- 
.sion aijd unlawfully withholds from 
■the plaintifiC the premises in question. 


—Superior v. Peters, 118 S.E. 540, 94 
W.Va. 376. 

93. W.Va,—Brumbaugh v. Sterring- 
er, 35 S.E. 854, 48 W.Va. 121. 

26 C.J. p 844 note 80. 

94. Va.—Kincheloe v. Tracewells, 11 
Gratt. 587, 52 Va. 587. 

95v U.S.—Russell v. Wheeler, Ark. 
Super., 21 F.Cas.No.l2,164a, 

Hempst. 3. 

26 C.J. p 844 note 82. 

96. Wash.—Big Bend Land Co. v. 
Huston, 168 P. 470, 98 Wash. 640. 

97. Miss.—Brown v. Ashford, 56 
Miss. 677. 

98- Vt.—Edmonds v. Merrill, Brayt. 
20 - 

99. Va.—Daily v. Rucker, 144 S.E. 
466, 151 Va. 72. 

W.Va.—^Martin v. Cochran, 119 S.E 
174, 94 W.Va. 432. 

1- WjVa—Simpkins v. White, 27 S. 

E 361. 43 W.Va. 125, 

26 CJr. p 844 note 87. 

Description held soffident 

*‘Pour rooms and bath, located on 
the second floor^' of a certain build- 
ing, which are shown to comprise the 
entire fioor, is sufficient description 
of the premises in the summons.—^ 
Superior v. Peters, 118 S.E 540, 94 
W.Va. 376. 

2 . Minn. — Kenny v. Seu Si Lun, 112 
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N.W. 220, 101 Minn. 263, 11 L.R.A., 
N.S., 831, 11 Ann.Cas. 60. 

26 C.J. p 844 note 88. 

3. W.Va.—Gorman v. Steed, 1 W.Va. 

1 . 

4. Minn.—Watier v. Buth, 91 N.W. 
756, 92 N.W. 331, 87 Minn. 205. 

26 C.J. p 844 note 91 [b]. 

5. Cal.—Kent v. West, 60 Cal. 185. 

26 C.J, p 844 note 91. 

Action in mtiniclpal conxt 
Code 1924 § 12272, having been 
superseded by || 10666-10668, orig- 
inal notices in actions of forcible en¬ 
try and detainer in municipal courts 
must be served at least five days be¬ 
fore the time fixed for appearance.— 
Owens V. Smith, 204 N.W. 439, 200 
lowa 261. 

& S.C.—Moore v. Moore, 197 S.E 
507, 187 S.C. 144. 

26 C.J. p S44 note 92. 

Zn ZUinols 

(1) Under Mun.Ct.Act § 48. Cahill 
St. c 37 par. 436, and the Forcible En¬ 
try and Detainer Act, Cahill Ill.St. p 
57, substituted service is now per- 
missible in forcible entry and de¬ 
tainer cases in tbe municipal court 
where no claim for resnt or damages 
is included.—MacLean Drug Co. v. 
Stoeffhas, 229 Ill.App. 492. 

(2) Formerly, substituted service 
could not be employed in actions 
commenoed in the municipal court, 



FORCIBLE ENTRT AND DETAINER 


36 C.J.S. 


§ 35 

as by a general appearance.'^ Under a statute pro- 
viding tbat wben a summons is served by a person 
other than the sberiff, it must be returned with an 
affidavit of scrvice by such person, it is not neces- 
sary that it should appear that the party making 
the Service did so at the rcquest of plaintiff or his 
attomey.^ 

To what county. Although the action may be 
confined by statute to the county in which the land 
is situated, yet process may issue to and be served 
in the county where defendant resides,^ although 
different from that where the land is located.^® 

Against several defendants. Where process is- 


sues against several defendants, it is no legal ob- 
jection to the Service that it was not served on alJ 
of them,^^ and plaintiff may proceed against those 
on whom process has been served.^^ 

Amendment. Where the names of the parties are 
properly set out in the complaint and bond, but 
wholly omitted from the writ, plaintiff, pending a 
motion to quash the writ, should be permitted to 
amend.^2 

New process, If a summons is void, or not 
served, defendant may be brought into court by a 
new summonsA'^ 


H. PLEADING 


§ 36. Mode and Form in General 

The mode and form of pleading in actions for 
forcible entry and detainer are considered with ref- 
erence to the complaint infra §§ 37-46, with refer- 
ence to a plea, answer, or cross complaint infra § 
47, and with reference to a reply infra § 48. 

Examine Pocket Parts for later cases. 

§ 37. Complaint 

A complaint in forcible entry and detainer is suffi¬ 
cient where it Is in conformity with a statute prescriblng 
its contents, or where it sets out the facts entitiing plain¬ 
tiff to a recovery. 

A complaint which contains all the allegadons re- 
quired by a statute prescribing what it shall allege^^ 
or which follows a form prescribed by statute^® 
is sufficient, and a complaint will be sufficient which 
follows a precedent furnished by a state form book, 
notwithstanding it may appear defective if treated 
as a technical pleading, where it has long been 
adopted in practice and has received the sanction 
of the courts.i*^ It is said that a complaint which 


follows a statute prescribing the necessary allega- 
tions therefor is sui generis, and the proceedings 
based on the statute are not to be measured or de- 
termined by the ordinary rules and proceedings in 
civil cases4^ Notwithstanding the sufficiency of a 
complaint drawn in accordance with the statutory 
provisions, complainant is not bound to avail him- 
self of the benefits of those statutes, but is stili at 
liberty to set out in full the particular facts to bring 
his case within the statutes. If, however, he elects 
to do this, he can omit no fact which is essentiai 
to his case or which is necessarily included in, or 
implied by, the general form of complaint indicated 
by statute.^® 

Where a petition shows a suit is based on defend- 
ands unlawful seizure and detention of real prop- 
erty, the fact that the prayer for relief includes a 
prayer for rent, as well as prayers for restoration 
of the property, does not render the action one ex 
contractu.^^ An averment of a forcible and unlaw¬ 
ful entry, and that defendants forcibly detained the 
premises so unlawfully taken, does not lay the de- 


—Naughton v. Anderson, 155 Ill.App. 
504—26 C.J. p 844 note 92 [c]. 

7. m Missonri 

(1) It was at one time held that 
Service of process on defendant in 
the manner prescribed by statute 
could not be waived by the voluntary 
appearance of defendant.—State ex 
rei. Kelly v. Trimble, 247 S.W. 187, 
297 Mo. 104, explained in 247 S.W. 
1009, 297 Mo. 104. 

(2) But this holding- has been criti- 
cized as *'so anomalous that it can- 
not be treated as a precedent.”—Gary 
Realty Co. v. Swinney, 269 S.W. 961, 
967, 306 Mo. 592. 

(3) And it now appears to be 
established that Service of process 
in the manner prescribed by statute 
mkf be Waived and is waived by 


the entry of defendanfs general ap¬ 
pearance to the suit.—Gary Realty 
Co. V. Swinney, supra—State ex rei. 
Morris Bldg. & Inv. Co. v. Brown, 72 
S.W.2d 859, 228 Mo.App. 760—Jack- 
son V. Black, App., 286 S.W. 410. 

8. Cal.—Black v. Kearney, 64 P. 267, 
6 Cal.XJnrep.Cas. 660. 

9* 111.—Billings v. Chapin, 2 Ill.App. 

555. 

10. 111.—Billings v. Chapin, supra. 

11. Conn.—Dutton v. Tracy, 4 Conn. 
79. 

12. Va.—Harman v. Odell, 6 Gratt. 
207, 47 Va. 207. 

13. Ark.—Galbreath v. Mitchell, 32 
Ark. 278. 

14. Wash.—Hug-hes v. Crowley, 6 
P.2d 982, 165 Wash. 580. 
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15 . 111.—Magnuson v. Jechort, 6 N.K 
2d 514, 288 Ill.App. 624. 

Kan.—Armour Packing Co. v. Howe, 
75 P. 1014, 68 Kan. 663. 

Neb.—Blachford v. Prenzer, 62 N.W. 

1101, 44 Neb. 829. 

26 C.J. p 846 note 23. 

16 . N.M.—Springer v. Wasson, 167 
P. 712, 23 N.M. 277. 

26 C.J. p 846 note 24. 

17 . N.J.—Townley v. Rutan, 21 N.J". 
Law 674, aflarming 20 N.J.Law 604- 

18 . Mo,—Gary Realty Co. v. Kelly, 
214 S.W. 92, 278 Mo. 450. 

19 . Mich.—Bryan v. Smith, 10 Mich. 
229. 

20 . La.—Cappel v. Meeker Sugar Re- 
fining Co., 126 So. 695, 169 
1170. 
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tainer as an independent ground of relief.^l 
§ 38. - Necessity of Written Compleiint 

Written pleadings are ordinarily but not universally 
requisite in proceedings for forcible entry and detainer, 
the matter being largely regulated by statute. 

Under the rule prevailing in some jurisdictions 
written pleadings are not required.^^ Under the 
rule prevailing in other jurisdictions, a written com- 
plaint drawn in compliance with the requirements 
of the governing statute is essential to jurisdic- 
tion,-3 and failure to comply with the provisions of 
the statute in such respect renders the proceedings 
coram non judice and void.-^^ It has also been held 
that, unless dispensed with by statute, a written 
complaint is necessary, although the proceedings are 
commenced before a justice of the peace;-^ that a 
mere verbal complaint is insufhcient;26 and that if 
no written complaint is filed the Circuit court ac¬ 
quires no jurisdiction on appeal from the justice.27 

§ 39. - Requisites and Sufficiency in Gen¬ 

eral 

Great strictness of pleading is, as a rule, not pe- 
jquired, although jurisdiction must be shown. 

In suits brought under the statutes relating to 
forcible entry and detainer, particularly where in- 
stituted in courts of justices of the peace, great 
strictness in the complaint or affidavit is not requi¬ 
site.-^ Nevertheless, to give the court jurisdiction 
it is necessary that the complaint should embody 


such a statement of facts as brings the party clearly 
within some one of the class of cases for which the 
statutes provide a remedy,^® as these proceedings 
are summary and contrary to the course of the com- 
mon law.s*^ The complaint must show enough on 
its face to give the court jurisdiction without resort 
to paroi testimony.^^ It must show where the 
premises are sitiiated.32 It is better practice for the 
complaint to show that the premises are within the 
territorial jurisdiction of the court w^herein suit is 
instituted;^^ ^nd if action is instituted before a 
justice of the peace, the complaint should show 
that the premises are situated in the county in which 
he sits,^’^ and in his precinct, if his jurisdiction is 
limited to his precinct,^^ or that there is no justice 
in the precinct where the premises are situated.^o 
However, if the action is cognizable before any 
justice of the county where the acts are commit- 
ted, the complaint need not allege the property to 
have been in the city ward of the justice before 
whom the complaint was filed,and a complaint, 
which describes the premises in compliance with a 
statute merely enjoining on complainant the duty 
to describe the property, without in terms requiring 
a specific averment that the property is within the 
district of the justice, has been held sufficient de- 
spite omission of such a specific averment, the court 
taking the view that failure to include such an 
averment is not a fatal defect even though the rec- 
ord of the case must show somewhere that the 
property is within the jurisdiction of the justice.^^ 


21. Cal.—Preston v. Kehoe, 15 Cal. 
315. 

22. Ky.—Jones v. Commonwealth, 
104 S.W. 782, 31 Ky.Ii. 1148. 

26 C.J. p 845 note 3. 

23. Mo.—PurceU v. Merrick, 158 S- 
W. 478, 172 Mo.App. 412. 

Wyo.—White v. Veitch, 197 P. 983, 
27 Wyo. 401, 

24. Wyo.—^White v. Veitch, supra, 

25. 111.—Redfern v. Botham, 70 111. 
App. 253. 

26 C.J. p 845 note 5. 

26. 111.—Stolberg v. Ohnmacht, 50 
111. 442. 

27. 111.—StUlo V. PeUetiere, 140 111. 
App. 428. 

26 C.J. p 845 note 7. 

2B. N.M.—Tietjen v. McCoy, 172 P. 

1144, 24 N.M. 164. 

26 C.J. p 845 note 8. 

ComplaiiLts lield 

Ark.—Holzman v. Gattis, 114 S.W.2d 
3, 195 Ax-k. 773, 

Puerto Rico.—Coira v. Ortiz, 18 Piier- 
to Rico 211. 

26 C.J. p 845 note 2 £a]. 


Complaints held insnfficieiLt 
Wyo.—White v. Veitch, 197 P. 983, 
27 Wyo. 401. 

29. Colo.—^Kenney v. Daugherty, 185 
P. 471, 67 Colo. 56. 

26 C.J. p 845 note 9. 

30. IlL—Wells V. Hogan, 1 111. 337. 
N.M.—Tietjen v. McCoy, 172 F. 1144, 

24 N.M. 164. 

31. Ind.—^Boxley v. Collins, 4 Blackf. 
320. 

Me.—Treat v, Brent, 51 Me. 478. 

32. N.J.—Banks v. Murray, 5 N.J. 
Law 849. 

Ohio.—Murphy v. Lucas, 2 Ohio 255. 
Description of premises generally see 
infra § 41. 

33. Ind.—^Boxley v. Collins, 4 Blackf. 
320. 

26 C.J. p 846 note 14. 

34w Ind.—Boxley v. Collins, supra. 
Mo.—Johnson v. Fischer, 56 MoA.pp. 
552. 

26 C.J. p 846 note 

35k Tex,—^Lasater v. Fant, Civ.App., 
43 S.W. 321—Varbrough v. Cham- 
berlin, 1 Tex.ACiv.Cas. § 1122. 
Bocatlon within. township 

Cl> In unlawfnl detainer action be^ 

U75 


fore justice of peace in township of 
between two hundred thousand and 
four hundred thousand i>opnlation, 
complaint must allege that land in- 
volved was situated in township; 
and complaint not alleging that lands 
involved were situated in township 
was fatally defective, and justice 
acQuired no jurisdiction.—State ex 
rei. Brown v. Bird, 73 S.W.2d 821, 
228 MoA.pp. 800. 

(2) philure to allege that lands 
involved were situated within town¬ 
ship, rendered ali proceedings in 
cause void, regardless of other 
claimed objects, and neither first jus¬ 
tice nor justice to whom cause was 
transferred nor Circuit court to 
which judgment was appealed ac- 
quired jurisdiction.—^State ex rei. 
Brown v. Bird, supra. 

36. N.M.—Tietjen v. McCoy, 172 P, 
1144, 24 N.M. 164. 

26 C.J. p 846 note 17. 

37. Mo.—^Wishart v. Gerhart, 78 S. 
W. 1094. 105 Mo.App. 112. 

3S. Mo.—^Barry v. Banneman, 157 S. 

W, 853, 175 Mo.App. 142. 

26 C.J. p 845 note 13. 
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Mere clerical mistakes^® or surplusage^^ will not 
ordinarily vitiate the complaint. 

Recovery as for trespass, Where the complaint 
is insufficient to warrant a recovery under the forci- 
ble entry statute, it has been held that it may be 
such as to authorize a recovery as in an ordinary 
action of trespass, if the facts warrant it.”*^ 

Allcgations rcspecting pcrsonalty, The complaint 
in forcible entry and detainer should not contain 
allegations respecting defendant’s appropriation of 
personal property.^^ 

Under statufes prescribing the form of complaint^ 
a departure from the prescribed form is not fatal 
if in substance a cause of action in forcible entry 
and detainer or in unlawful detainer is set forth.^^ 

§ 40, - Allegations as to Title or Posses- 

sion 

a. Plaintiff^s possession 

b. Plaintiff^s title or estate 

a. PlaintiflTs Possession 

(1) Fact of possession 

(2) Right of possession 

(1) Fact of Possession 

Ordinarily the complaint in an action for forcible 
entry and detainer should allege plaintiff^s actual pos¬ 
session of the premises at the time of the alleged entry 
in terms or in equivalent fanguage, and an averment of 
title or ownership is insufficient; but under some stat- 
utes there may be an allegation of constructive pos¬ 
session. 

The general rule is that in an action for forcible 
entry and detainer the complaint must allege that 
plaintiff was in actual possession of the premises 
at the time of the alleged forcible entry.^^ The 
general allegation that plaintiff was in the actual 
peaceable possession of the premises at the time of 


the entry is a sufficient averment of actual posses¬ 
sion 5 the evidentiary facts by which such allega¬ 
tions are to be proved need not be set out,^6 nor 
is it necessary to allege in terms that the possession 
was actual, if this fact sufficiently appears from oth- 
er averments in the complaint.'^^ On the other 
hand, it is not sufficient to allege that plaintiff was 
lawfully entitled to possession,that he was 
“seizeff" of the premises,or the owner thereof,^ 
or was lawfully and peaceably possessed of a lease- 
hold interest,^^ that plaintiff purchased the prem¬ 
ises from the state '"as an occupant,or that plain¬ 
tiff was in possession on a particular day and that 
defendant at a subsequent day forcibly entered.®^ 
Inconsistent averments as to possession render the 
complaint bad.^^ The complaint need not state the 
precise time when plaintiff was possessed of the 
premises and, if stated, it may be rejected as sur- 
plusage.^^ 

Constructive possession. If under the provisions 
of the particular statute, where the premises sought 
to be recovered are public domain, it is made a con- 
dition precedent that the boundaries of the claim 
shall be marked and staked by the holder, the com¬ 
plaint to be sufficient must show the segregation of 
the land of which plaintiff claims to be in the peace¬ 
able possession and that it was segregated in the 
fashion pointed out by the statute.^® Under the 
express provisions of some statutes, where the com¬ 
plaint is based on a forcible holding out of the 
premises, the complaint must allege that the prem¬ 
ises were in the constructive possession of plain¬ 
tiff at the time of the holding out-^"^ . 

(2) Right of Possession 

Uniess the plaintiff's right to possession Is Involvecf, 
there need be no allegation in the complaint as to such 
right. 


39. Mich.—Olson v. Muskegon Cir. 
Judge* 13 N.W. 369, 49 Mich. 85. 

26 C.J. p 846 note 19. 

40. N.X—0'Hagan v. Crossman, 14 
A- 752, 50 N.J.Law 516. 

26 C.J. p 846 note 20. 

41. Minn.—Bagley v. Sternberg, 26 
N.W. 602, 34 Minn. 470. 

42 . Cal.—Gillam v. Sigman, 29 Cal. 
637. 

111.—^U. S. Brewing Co. of Chicago v. 
'Pochek, 195 Ill.App. 369. 

43. N.M.—Puckett v. Walz, . 72 P.2d. 
623, 41 N.M. 612. 

44 . 111.—^West Side Trust & ^avings 
Bank v. Lopoten, 193 I^.E. 462, 358 
♦in. 631—J>avis V. Robinsen, 23 N. 
E.2d 816, 302 IllA.pp. 365. 

26 C.J. p 846 note 30. j * 


45^ Utah.~-Holladay Coal Co. v. 

Kirker, 57 P. 882, 20 Utah 192. 

26 C.J. p 846 note 31. 

46. XJtah.—Holladay Coal Co. v. 
Rirker, supra. 

26 C.J. p 847 note 32. 

47. Cal.—More v. Del Valle, 28 Cal. 
170. 

Conn.—Lee v. Stiles, 21 Conn. 500. 

26 C.J. p 847 note 33. 

Allegation of “peaceable poeeee- 
sion” is sufficient to support proof of 
“actual possession” and, while not 
identical in meaning, is enough, to 
sustain a judgment.—^Lewis v. Yoa- 
fctiin, Tex.Civ.App., 32 S.W. 237. 

4a Ark.—McCuire v, Cook, ,13 Ark. 
448. , . „ , ^ ' 

49^ 'Ark.-^—^McGuire v. Gbok; 

nUi 


50. 111.—Spurck V, Forsyth, 40 IlL 
438. 

Wash.—McGrew v. Lamb, 72 P. IQO^ 
31 Wash. 485. 

51. Ala.—Townsend v, Van Aspen, 
38 Ala. 572. 

52. Ala.—Wright v. Mullens, 2 Stew. 
& P. 219. 

53. 111.—Spurck V. Forsyth, 40 III- 
438. 

64. Kan.—Schuster v. Gray, 55 P- 
489, 8 Kan.App. 222. 

26 C.J. p 847 note 40. 

55. Ala.—Bliss v. Winston. 1 Al% 

344. ^ ^ *"' / , r 

56. Colo.—Kelly v. Andrew, 32 P- 
175, 3 Oolo^pp. -122. 

57. N.T.—Lowman v. Sprague, 26 N. 
T.S. 568, 73 Huh 408. 
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Inasmuch as the right to possession is not ordi- 
narily involved, stated supra § 7, no allegatian as 
to plaintifFs right of possession is necessary or 
proper, unless required by some special statutory 
provision.^^ Where, however, plaintifiPs right to 
possession is involved, the complaint should con- 
tain a sufficient averment of such right^^ Under 
some statutes making an allegation of plaintiffs 
right to possession necessary, it is sufficient to al¬ 
lege generally that plaintiff is entitled to posses¬ 
sion,while under others, the facts showing the 
right to possession are required to be set out,®i 
and even in jurisdictions where it is unnecessary to 
set out the facts, if the pleader assumes to do so 
they must be set forth fully and with precision.®^ 
An affidavit in the present tense alleging plaintifPs 
right of possession but filed several months later is 
not a sufficient allegation as to right of posses- 
sion.®^ In actions where plaintiff has only con¬ 
structive possession, it has been held that he must 
allege his right of possession and the facts on which 
this right is based.®^ 

b. Plaintiff^s Title or Estate 

Whlle allegatfons as to plalntifTs tftle or estate are 
ordinarily not necessary in a complaint for forcible entry 
and detainer, they may become so by virtue of statutory 
provisions therefor. Where required, such aliegations 
should set forth a title or estate within the goveming 
statute and should comply with the usuaf rules of good 
pleading as respects certainty and avoidanoe of mere 
conciusions. 

Since title is not involved in an action for forci¬ 
ble entry and detainer, as shown supra § 6, where 


the entry or the infringement of plaintifFs posses¬ 
sion is with force and a strong hand, the complaint 
need not, in the absence of some statute requiring 
it, allege the title or estate of plaintiff in the prem- 
ises.®^ Nevertheless, if required by statute, the 
complaint must set out plaintiffs title®^ or inter- 
est,^^ or the nature of his estate in the premises.^^ 
Where the statute renders it necessary to show that 
plaintiff had some estate or right in the premises, 
it is not essentiai to describe his interest with tech- 
nical accuracy but it is sufficient merely to aver 
that he has an estate within the statute without de- 
scribing the particular estate.^9 The following alie¬ 
gations as to plaintiffs estate have been held suffi¬ 
cient: That plaintiff claims by virtue of a fee sim¬ 
ple,or has a “freehold in fee simpie”^^ or an un- 
expired term of years,’^^ ]^a,d “lawfui and peace- 
able possession of the premises for the space of hve 
years.”^^ It has been held sufficient to allege that 
plaintiff was possessed as tenant for years of a 
leasehold estate not yet ended,^^ or is a tenant at 
will,'^5 and aliegations showing facts fairly imply- 
ing ownership have been held sufficientA® On the 
other hand a statement that complainant had a legal 
right and estate to the premises is bad as amounting 
to a conclusion of law/'^ and an allegation that 
complainants were “tenants for years or lessors” 
of the premises is bad for uncertaintyj^ An alle¬ 
gation that petitioner “became entitled" and went 
into possession of the premises “by virtue of a cer- 
tain arrangement with the lessee thereof,”^^ or that 
he was in the peaceable possession and occupancy of 


Sa N.T.—Mendelson v. Kitt, 92 N.Y. 
S. 127, 

58. Colo.—Laffey v. Oiapinan, 12 P. 

152, 9 Colo. 304. 

26 C.J. p 847 note 49. 

Xiack of specific aUeg^atlon pexmis- 
sible 

Where there was no specific allega¬ 
tion in complaint that plaintiff in de¬ 
tainer suit was entitled to possession, 
an allegration that defendant wrong- 
fully detained and withheld posses¬ 
sion from plaintiff impli^ an allega¬ 
tion that plaintiff was entitled to 
possession and, even thoxi^ such 
statement was a conclusion, was suf¬ 
ficient after judgment.—^Puckett v. 
72 P.2d 623, 41 N.M. 612, 

» 60 . Wash.—Shannon v. Grindstaff, 
40 P. 123, 11 Wash, 536. 

26 C.J. p 847 note 50. 

Colo^—Laff ey v. Chapmaji, 12 
P^ 152, 9 Colo. 304. 

26 CJF. p S47 note 51, 

€SL Minn.—Pinney v. ^^diey„ 9 
Minn. 34. 

26 CU. p 847 note 52. 


63. In(LT.—Wilson v. Smith, 89 S.W. 
1009, 6 Ind.T. 108. 

26 C.J. p 847 note 53- 

64. Utah.—Bames v. Cox, 41 P. 557, 
12 Utah 47, 

26 C.J. p 847 note 54. 

65. Tenn.—Rhea v. Redus, 7 Tenn. 
App. 478. 

26 C.J. p 848 note 56. 

All^ati<ms of title disregarded on 
demnrrer 

Where evidence of title is in- 
admissible in a forcible entry and 
detainer action, the setting up in a 
complaint of facts constituting title, 
which could not be proved on the 
trial of such action, adds nothing to 
the sufficiency of the complaint when 
challenged by demurrer.—Schroeder 
V. Woody, 109 P,2d 597, 166 Or. 93. 

66. Wis.—^Bracken v. Preston,- 1 
pinn, 365. 

26 C.J. p 848 note 57. 

67. N.Y.—^Btichs V. Cohen, 19 N.Y.S. 
- 236 . 

68. N.J-—WaU V. Huat, 9 N.J.Law 
37. 

26 C.J. p 848 note 59, 
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68. Tenn.—Turner v. Jiumbrick, 

Meigs 7. 

70. Ala.—^Ward v. Lewis, 1 Sfeew. 
26. 

71- Ala.—Lecatt v. Stewart, 2 Stew. 
474. 

72, Ala.—^Mead v. Uaniel, 2 Fort. 
86 . 

73. Ala.—McEae v. Tillman, 6 Ala. 
486. 

74- N.J.—Berrj; v. Williams, 21 N.J. 
Law 423. 

26 C.J. p 848 note 65. 

75- Ala.—McDonald v. Gayle, Minor 
98, 

76- I»a.—Cappel v. Meefcer Sugar Re- 
fining Co., 126 So. 695, 169 La. 
1170- 

77- N.Y.—People v. Field, 58 Barb. 
270. 

73. N.J.—Wall V. Hunt, 9 N.J.Law 
37. 

78. N.Y.—^Potter v, New York Bap- 
ti;st Mission Scxx, 52 N.Y.S. 294, 23 
Misc. 671. 
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the premises and lawfully entitled to remain and 
continue in possession,^^ or that he the tenant 
of the premises pursuant to an agreement with the 
landlord/’Sl does not satisfy a statutory require- 
ment that “the interest” of plaintiff in the premises 
shall be described. An allegation of interest is not 
equivalent to a description of the interest; the pe- 
tition should disclose the nature of the right to the 
possession and how and from whom it was ac- 
quired.^2 

§ 41 , - Description of Premises 

a. Necessity of description 

b. Sufficiency of description 

a. Necessity of Description. 

It is essentiai that the complaint In a proceeding for 
forcible entry and detainer describe the premises. 

The complaint must contain a description of the 
premises,^^ and where no written pleadings are 
necessary, there should be a description of the 
premises in the warrant.^^ The description is ju- 
risdictional,85 and unless the complaint sufficiently 
describes the property, the justice will be without 
jurisdiction and his subsequent proceedings there- 
on void.^® No premises not described in the com¬ 
plaint can be recovered.^"^ 

b. Sufficiency of Description 

Generally speaking a description of the premises in 
a complaint for forcible entry and detainer is sufficient 


if it enables identification of the property. It may be 
sufficient to describe the premises by metes and bourrds, 
by recognized house numbers or by section, rubdi- 
vision, township, and range, but descriptions omitting 
county and state have been held defective. 

Any description by which the premises can be 
readily identified and located will be sufficientes 
Reasonable and not absolute certainty of descrip¬ 
tion is required.S^ Such certainty in description as 
apprises defendant of the premises which he is 
charged with entering and will guide in executing 
the writ of restitution is all that is requisite,but 
at least this degree of certainty is necessary.^^ 

Description of property located in a city by the 
number of the lot, its location, and the manner iti 
which it is used, is sufficient, as is also a descrip¬ 
tion of the property by recognized house num¬ 
bers but a description of the property as the lot 
on which a building with a designated number was 
situated at a past date is not a sufficient descrip¬ 
tion without showing that the building stili stands 
on the lot.94 A description of the land by section 
and subdivisions thereof, township, and range, the 
state and county being given, will be sufficientias 
and it has been held that this will be sufficient with¬ 
out designating the state and county,® 6 or the state, 
county, and meridian.®'^ There is, however, author- 
ity to the effect that the omission of the state or 
county in which the land is situated will render 
the complaint fatally defective.®^ The premises 
may be described by reference in the complaint tc 


80. N.Y.—Schneider v. Leizinan, 11 
KY.S. 434, 57 Hun 561, 19 N.Y.Civ. 
Proc. 217. 

81. N.Y.—Fuchs V. Cohen, 19 N.Y.S. 
236. 

26 C.J. p 848 note 71. 

82. N.Y.—Fuchs V. Cohen, supra. 

88. Utah.—Holladay Coal Co. v. 

Kirker, 57 P. 882, 20 Utah 192. 

26 C.J. p 848 note 76. 

Allegation as to location of premises 
see supra § 39. 

84. Tenn.—Settle v. Settle, 10 
Humphr. 504. 

85- Neb.—Bishop v.‘ Spaulding, 156 
N.W, 1080, 99 Neb. 573. 

If no description wha-tever is giv¬ 
en of the land, the defect in the 
complaint is jurisdictional and fatal 
and not open to amendment, but 
where there is a description, al- 
though faulty, it may be cured by 
amendment.—^Aubuchon v. Foster, 
215 S.W. 781, 202 Mo.App. 225. 

86. Neb.—Bishop v. Spaulding, 156 
‘ N.W. 1080, 99 Neb. 573. 

817. Mo.—^Lamme v. Buse, 70 Mo. 

Neb.—Bishop v. Spaulding, 156 N.W. 
1080. 99 Neb. 573. .i 


Wash.—Cohen v. McKenna Lumber 
Co., 176 P. 1, 104 Wash. 245. 

88. N.M.—Patten v. Balch, 106 P. 
388, 15 N.M. 276. 

26 C.J. p 848 note 80. 

89 . N.M.—Patten v. Balch, 106 P. 
388, 15 N.M. 276. 

W.Va.—Moore v. Bouglass, 14 W.Va. 
708. 

90 . Mo.—Muckey v. Fetiz, 145 S.W. 
493, 162 Mo. 684. 

Neb.—Bishop v. Spaulding, 156 N.W. 
1080, 99 Neb. 573. 

N.J.—0’Hagan v. Crossman, 14 A. 

752, 50 N.XLaw 516. 

G-reat strictness not essenti^ 

Great strictness and accuracy of 
description are riot required in com- 
plaints in forcible entry'and detaiper. 
—Fink V, Schmidt, Mo.App., 245 S.W. 
566. 

91. Ala.—Parker v. Jefferson Coun¬ 
ty, 95 So. 364, 209 Ala. 138. 

26 C.J. p 849 noJ:e 83. 

Particular descriptions held insnffl- 
cient 

Ala.—Parker V.' 'Jefferson' County, sU- 
pra. 

26 C.J. p 849 note 83 [a]. i 


92. Ala.—House v. Camp, 32 Ala 
541. 

26 C.J. p 849 note 84. 

93. 111.—Chicago Ry. Equipment Co. 
V. Wilson, 250 IlLApp. 231—^Arm- 
strong V. Crilly, 51 Ill.App. 504, 
affirmed 38 N.E. 936, 152 111. 646. 

94. 111.—Burns v. Nash, 23 Ill.App, 
552. 

95. Ala,—Huffaker v. Boring, 8 Ala 
87. 

111.—Preston v. Davis, 112 Ill.App, 
636. 

26 C.J. p 849 note 91. 

96. Neb.—Cummings v. Winters, 28 
N.W. 302, 19 Neb. 719. 

97. Neb.—^Devine v. Burleson, 52 
N.W. 1112, 35 Neb. 238. 

26 C.J- p 849 note 93.« 

98. Ala.—McRae v. Tillman, 6 Alk, 

486. , 

Mo.—Johnson v. Fischer, 56 Mo.ApP< 
552. 

Stating county and state in captior 
Petition in unlawful detainer suit 
which did not name in body” Coiinty 
and state in which property in que»: 
tion was situated, but which con- 
tained riamie of township, county, ahd 
state in caption, with an appropriate 
reference theretd ih the body of the 
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an exhibit containing a description.^® A description 
of the premises as part of a tract designated with- 
out speci fying the part meant is insufiicient,! but, 
where other facts are alleged by which the premises 
can be readily identified, it will be sufScient.^ 

Erroneous statements in the description may be 
rejected as surplusage if the remaining statements 
sufficiently identify the property.^ If the property 
is otherwise distinctly described, error in describ- 
ing it by section, township, etc., will not vitiate the 
complaint.-^ Unnecessary prolixity of description 
does not vitiate the complaint, if the property can 
be readily identified therefrom;^ and, if the com¬ 
plaint States one cause of action in several counts, 
the description of the premises in one count will be 
sufficient.® 

Description hy metes and bounds. A description 
of the premises by metes and bounds is sufficient,^ 
unless the metes and bounds given do not inclose 
any land;^ and it is not necessary in addition to 
metes and bounds to specify the land by statutory 
demarcation of section, township, and range.9 It 
is not necessary, however, that the premises be de- 
scribed by metes and bounds if they are otherwise 
described with sufficient certainty.^O 

Stating quantity. It is not necessary to state the 
amount of land if it is otherwise described with 
reasonable certainty;ii and an erroneous statement 
of the quantity of land may be rejected as surplus- 
age where the description is otherwise accurate and 
complete,i2 When the other parts of the descrip¬ 
tion are not sufficiently certain, the quantity be- 
comes essential in determining the identity of the 
land, although as an element in the description of 


land the statement of the quantity is the least rc- 
liable.^3 

§ 42. -AHegatioiis as to Force, Entry, 

and Detainer 

a, Entry and detainer 

b. Force and uniawriulness 

a. Entry and Detainer 

A complatnt for forclbre entry and detainer shouid 
aliege both the forcifale entry and the subsequent detainer, 
but no allegation as to entry is required where the action 
is based only on the forcible detainer. 

In actions for forcible entry and detainer, an al¬ 
legation of entry by defendant on the premises in 
question is necessary.^'^ While there is authority 
to the effect that no such allegation is necessary 
where the action is based on a forcible detainer 
only,l» it has been held, under statutes providing for 
an action of unlawful detainer where a lawful and 
peaceable entry was followed by an unlawful or 
forcible holding, that the complaint shouid allege 
not only the subsequent unlawful or forcible deten- 
tion but also the preceding lawful and peaceable 
entry.^® 

Since a forcible entry is the gist of an action for 
forcible entry and detainer, the averment as to de¬ 
tainer in such an action is not stated as an inde- 
pendent ground of relief but as a mere continua- 
tion or consequence of the entry.^^ It is, however, 
necessary always to allege a detention of the prem- 
ises^® at the time of the institution of the action, 
for in the absence of such detention the acts com- 
plained of would amount to no more than a tres- 
pass.’® It would se em that the complaint shouid 
sufficiently show that it was plaintiff from whom 


complaint, was sufficient to confer 
jurisdiction on justice of peace.— 
Thomas v. Thomas, Mo.App., 74 S.W. 
2d 263. 

99. Tex.—Steele v. Steele, 2 TexA. 
Civ.Cas. § 345. 

111.—Schaumtoeffel v. Belm, 77 

HI. 567. 

26 C.J. p 850 note 2. 

^ —Smith V. Wliite, 5 Dana 376. 

26 C.J. p 850 note 3. 

3. Mo.—Silvey v. Summer, 61 Mo. 
253. 

4. Mo.—Rosenberger v. Wabash R- 
Co., 70 S.W. 395, 96 Mo.App. 504. 

5. Ala.—Bell v. Killcrease, 11 Ala. 
685. 

6 . Cal.—Porter v. Murray, 12 P. 425, 
2 Cal.Unrep.Cas. 687. 

7. CaL—More v. Del Valle, 28 CaL 
170. 

26 C.J. p 849 note 87. 


8- 111.—Maloney v. Shattuck, 15 IU. 
App. 44. 

9 . Ala.—Mead v. Daniel, 2 Port. 86. 

10. Cal.—Castro v. Gill, 5 Cal. 40. 

26 C.J. p 849 note 90. 

11. Ind.—Colle^e Comer & Rich- 
mond Gravel Road Co. v. Moss, 92 
Ind. 119. 

Va.—^Allen v. Gibson, 4 Rand. 468, 
25 Va. 468. 

■^,Va.—Moore v. Douglass, 14 W.Va. 
708. 

12. Ind.—College Comer & Ricffi- 
mond Gravel Road Co. v. Moss, 
92 Ind. 119. 

13. Ind.—College. Comer & Rich- 
mond Gravel Road Co. v. Moss, su¬ 
pra. 

14. IlL—^Whitaker v. Grautier, 8 IlL 
443. 


Miss.—Brown v. Ashford, 56 Miss 
677. 

26 C.J. p 850 note 6. 

15. Ala.—Decatt v. Stewart, 2 Stew. 
474. 

16. Wyo.—White v. Veitch, 19? P. 
983, 27 Wyo. 401. 

Complaiiit saytog nobMng* as to en* 

try is insuLfficient. —White v. VeitclX 
supra. 

17. Cal.—Morris v. Turley, 271 P. 
916, 94 CaUApp. 691. 

18. Cal.—^Davies v. Stark, 144 P. 315, 
25 Cal.App. 519. 

26 C.J. p 859 note 9. 

19. Cal.—Davies v. Stark, supra. 

26 CJu p 850 note 10. 

I 2a CaL—Bell v. Haun, 97 P. 112$, 
I 9 Cal.App. 41. 
i 26 aJ. P 850 note 11. 
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the land was <fetained.*2l The complaint need not 
deny the existence of possession by defendant for 
such a time as would bar the action.^^ A complaint 
showing that defendant has been in possession of 
the property for over a year, but which does not 
show such possession to have been quiet, is not bad 
as showing a defense under a statute making quiet 
possession for a year by defendant a defense.^^ 

b. Force and Unlawfulness 

A complaint for forcible entry and detainer or for 
forcible detainer shouid allege the use of force, although 
the particular acts need not be set forth, and, where the 
statute requires the acts to be uniawfui, the unlawful- 
ness thereof shouid be averred. 

Subject to exceptions under statutes modifying 
the usual requirement of force, discussed supra § 
17,2^ whether the cause of action is a forcible en¬ 
try and detainer or a forcible detainer, an aver- 
ment of force in the commission of the acts com- 
plained of is necessary,25 and, if the words of the 
statute descriptive of the acts are ^'unlawfully and 
by force,’-' the omission of the word “unlawfully” 
in the complaint vitiates it.-S It is not necessary to 
set out the particular facts constituting a forcible 
entry or detainer.^^ It is sufficient to follow the 
language of the statute on which the complaint is 
based.2^ 

§ 43 . - Allegations as to Notice to Quit 

and Demand for Possession 

The authorities agree that, where it is essential to 

21. Deten-tioii from client rather 
than attomey safflciexitly alleged 

Complaint in action of uniawfui 
entry and detainer reciting- that 
named person, hy his attorney, cora- 
plained that named persons unlaw- 
fully withheld from him possession 
of lands, was held not subject to ob- 
jeclion that it c^isclosed that pos¬ 
session was withheld from attorney 
and not Client.—Huff v. Murray, 168 
So. 476, 171 Miss. 656. 

22. Ind.—^Ward v. Crane, 3 Blackf. 

393. 

23. Mont.—Kennedy v. Dickie, 69 P. 

672, 27 Mont. 70. 

24- tlnlawfxilii.ess of seiztire uader 
ezecutory pxocess sxLfflciently al- 
logred 

La.—Cappel v. Meeker Sugar Refining 
Co.. 126 So. 695, 169 La, 1170. 

ZiL nwissouri Rev.St.lS89 § 5089 

makes him guilty of uniawfui detain¬ 
er who wrongfully and without force 
by disseizin shall obtain and keep 
possession of realty and shall fail 
to quit after written demand by 
the person having the legal right 
of possession. A complaint was 
sufficient which alleged that defend¬ 
ant unlawfully and without fofde by^ 


the cause of action, there must be an allegation of natibt 
to quit and demand for possession, but they disagree 
as to whether the complaint must allege that such notice 
or demand was written in character. Detaiis as to tin» 
and mode of service of notice are not essential to 
forth. If a demand is not necessary to the cause of ac- 
tion, none need be alleged. 

The complaint must allege notice to quit and de¬ 
mand for possession when necessary to the cause 
of action, or it will be fatally defective.29 It 
been held unnecessary to allege that the notice h) 
quit was in writing;^^^ but there is authority to the 
contrary.'^! It is not necessary to allege how the 
notice was served,^^ and, if the fact of the service 
is distinctly alleged, this allegation will be con> 
strued, as against a general demurrer, to include 
everything necessary to constitute a sufficient serv- 
ice.^^ It is not necessary to allege the exact date 
at which the notice was given;^^ it is sufficient to 
allege that, subsequent to the uniawfui entry wMle 
defendants were in possession and prior to the com- 
mencement of the action, the notice to surrender 
was given and refused for a designated period after 
the notice was given.^^ It is also unnecessary ex- 
pressly* to state that the demand was made %y the 
plaintiff."®® If no demand for possession is neces¬ 
sary, the complaint need not allege a demand,^^ hirt 
an allegation of a demand when a demand is tuh 
necessary will not vitiate the complaint.^S 

§ 44 . - Allegations as to Damages 

Under statutes authorizing recovery of damages 1 «t 
actlons for forcible entry and detainer, the complaint 

29. Okl.—Howarcl v. Davis, 168 R 
429, 66 Okl. 260. 

Utah.—Barnes v. Cox, 41 P. 557, 12 
Utah 47. 

26 C.J. p 851 notes 20, 21. 

30. Neb.—Hitclxiock v. McKinster, 
31 N.W. 507, 21 Neb. 148. 

26 C.J. p 851 note 22. 

31. Ala.—rSpear v. Lomax, 42 Ala 
576. 

Mo.—Parker v. Whaley, App., 45 S. 
•W.2d 886. 

26 C.J. p 851 note 24. 

32. Cal.—^Knowles v. Murphy, 40 P- 
111, 107 Cal. 107. 

33. Cal.—Knowles v, Murphy, suprft. 

34. Utah-—^Holladay Cbal Co. v. 
Kirker, 67 P. 882, 20 Utah 192. 

35. Utah.—Holladay Coal Ca “a 
Kirker, supra. 

36. Ala.—Spear v. Lomax, 42 Ala 
676.' 

37. Cal.—Craig v. Cray. 82 P. 699. 

T CalApp. 698. ' 

Mont.—McCleary v. Crowley, 56 R 
! 227, 2^ Mont. 245, 

38. Colo.—Miller v. Sparks, 4 Colo- 
303. 


disseizin obtained possession and 
kept it ■ after demand made in writ- 
ing for its delivery.—School Dist. No. 
4 V. Holmes, 53 Mo-App. 487. 

25. Ala.—Perguson v. Carter, 40 
Ala. 607. 

26 C.J. p 850 note 15. 

Allegation of “force” eqnivalent to 
one of “vlolence” 

Under a statute providing that 
every person is guilty of a forcible 
entry who enters bn real property 
by any kind of violence or circum- 
stance of terror, an allegation that 
defendant forcibly entered on the 
premises and so ejected plaintiff was 
equivalent to an allegation of the use 
of violence and sufficient to state a 
cause of action as to. entry by means 
of violence.—Lambert v. Helena Ad- 
justment Co., 222 P. 1067, 69 Mont. 
510, 

26. Neb.—Blaco r. Haller, 1 N.W. 
978, 9 Neb. 149. 

27. Okl.—Greenameyer v. Coates, 72 

P, 377, 13 Okl. 452;. , . 

26 C-J. P 851 note 17. 

28. Neb.—Blachford v. ;pren55er, 62 
N.W. lliyi, 44 Neb:' 829. 

26 C.J. p 861 note 18. 
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shouid claim onty sudi damag^ as are the proximate 
consequence of the aet complained of and no damages 
may be allowed in excess of those claimed. If there is a 
statutory form of pleading omitting claim for damages, 
damages may be recovered without pleading them, and 
under some statutes exemplary damages may be recov¬ 
ered even when not pleaded. 

If the statute authorizes the recovery of damages, 
under principies discussed infra §§ 58-61, the dam¬ 
ages claimed in the complaint must be such as are 
the natural and proximate consequences of the act 
complained of,^^ and in no event can damages in a 
larger sum than that demanded by the complaint 
be awardedri® It is not necessary that the claim 
shouid allege a specific sum as damages but if it 
does, neither the court nor the jury can find a sum 
in excess thereof.'^^ If no demand for rent is set 
up in the complaint, rent is not recoverable.^3 
However, it is not necessary to allege the value of 
rents and profits as a basis for the recovery there- 
of.^^ In some jurisdictions the view is taken that 
the provisions of the statutes in respect of doubling 
or trebling damages are mandatory, as stated infra 
§ 60, and, where this view prevails, if the com¬ 
plaint contains proper averments as to damages sus- 
tained, it need not ask for the double or treble 
damages authorized by statute; the court will, on a 
recovery by plaintiff, double or treble the damages, 
although double or treble damages were not 
asked;^5 and it has been held that treble damages 
are recoverable in a statutory action therefor if the 
declaration sufficiently states the cause of action 
and specifically refers, for authority, to the statute 
allowing the court to treble the damages.^® On the 
other hand it has been held that, where the statute 
is regarded as directory only, double damages will 
not be allowed uniess the claim is made in the com¬ 
plaint.'^'^ Since a charge of forcible detamer of 


real property carries an implication that it was 
from a bad motive, an allegation of forcible de- 
tainer is sufficient without more to sustain an award 
of exemplary damages."^* 

Statiiiory form of compknnf. Where there is a 
form of pleading provided for by statute and it does 
not contain an averment or claim for damages, a 
complaint will be sufficient without an averment 
or claim for damages.**® 

I 45 , - Verification, Signature, and Fil- 

ing 

The complaint in an action for forcible entry and 
detainer shouid be verified, signed, and flled in compli- 
ance with statutory requirements, but, in the absence 
of statutory requiremcnt, an unverified complaint is 
sufficient. 

In the absence of statute so providing, no verifi¬ 
cation of the complaint is necessary, but, where 

the statute requires verification, a failure to com- 
ply renders the complaint fatally defective accord- 
ing to some authorities,^^ while other authority is 
to the effect that such failure does not render the 
complaint void,^- and that, in the absence of objec- 
tion where defendant goes to trial as though the 
complaint were duly verified, the complaint will be 
deemed sufficient after judgment.53 The verifica¬ 
tion must be made by complainant in the absence 
of some special statutory provision authorizing ver¬ 
ification by some other person.^^ A verification re- 
citing that the complaint is ^‘true in substance” is 
insufficient,^^ and so is a complaint verified by an 
agent “to the best of his knowledge, information, 
and belief,”^®* or a complaint verified on knowledge 
and on information and belief but not stating which 
facts are on which basis or giving the sources of 


39. CaL—Anderson v. Taylor, 56 Cal. 
131, 38 Am.R. 52. 

26 C.J. p 851 note 34. 

40 . Mo.—Peedler v. Schroeder, 59 
Mo. 364—Moore v. Dixon, 50 Mo. i 
424. 

41. Cal.—^Holmes v. Horber, 21 CaL 
55. 

Mo.—^Hixon v. Selders, 46 Mo.App. 
275. 

42 . Mo.—Feedler v. Schroeder, 59 
Mo. 364—^Moore v. Dixon, 50 Mo. 
424—Coles v. Foley, 13 Mo. 249. 

43. Miss-—Johnson v. Tuggrles, 2T 
Miss. 83^. 

44. Cal.—Holmes v. Horber, 21 Cal. 
55 .- ' 

45 . Cal.—^Watson v. Whitney, 23 CaL 
375—^Hart v. Moon, 6 CaL 161— 
0*Caliag:han v. ]Booth, 9 Cai. ^3. 

3^6 OJ. p 352 note 42. 


46. Mich.—^Hitchcock v. Pratt, 16 N.; 

W. 639. 51 Mich. 263. 

26 CJ. P 352 note 43. 

47- Wash-—Gaffney v. Magrath, 39 
P. 973, 11 Wa^ 456. 

48. Cal.—Sau Francisco & Suburban 
Home Bldg. Soc. v. Leonard, 119 P. 
405, 17 CalA-PP. 254. 

49. Ala.—^Helton V. Ft Gdines Oil & 
Gxiano Co., 39 So. 925. 

50. IlL-^Patterson r. Graham, 30 N. 
E. 460, 140 IlL 641. 

51. Arfc.—McGuire v. Cook,’ 13 Ark. 
443. 

26 C.J. P 852 note 61. 

53. N.M.—^Puckett v. Walz, 72 P-2d 
623, 41 N.M. 612. 

VerMcation op ameiidment see in¬ 
fra J 46 teact and. nete 83. 

53. N.M.—^Pnckett v. Walz, supra. 

1181 ^ 


I>efect aot fatal ta Jnxlsdictiom 

Although the jurisdiction of a Jus- 
tice of the peace cannot be presumed 
and must appear afflimatively from 
the reeord, the absence of an oath 
to complaint in forcible entry and 
detainer suit is not fatal to juris- 
diction where the party entitled to 
conaplain does not object, but, on 
the contrary, proceeds to trial as 
though the complaint were duly ver¬ 
ified.—Puckett V. Walz, supra. 

54w R.L—^L»evy v. David, 52 A. 1030^ 
24 R.I. 249. 

26 C.J. p 852 notes 62, 63- 

55 . Mo.—^Wiltshire v. Tripi ett, 71 
Mo.App. 332—Tegler v. Mitche^ 46 
Mo.App. 349—Reilly V. Powell,. 34 
Mo.App. 421. 

56. Mich-—Miles v. Gofflnet, 16 
Mich. 472—Seitz v. Miles, 16 Mich. 
456. 
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Information.^'^ The complaint may be sworn to be- 
fore anyone qualified to administer an oath.®^ 

Signature. A statutory requirement that the 
complaint be signed by the party or his attorney is 
mandatory and noncompliance with this require¬ 
ment renders the complaint fatally defective.59 In 
the absence of any statutory provision to the con- 
trary the complaint may be signed by an agent or 
attorney;®^ and it has been held that the complaint 
may be signed by a receiver where the lease to be 
terminated was itself executed by the receiven^^ 

Filing. A complaint in forcible entry and de- 
tainer should be filed in compliance with statutory 
requirements.®^ 

§ 46. - Amendments 

The courts are liberal in the allowance of amendments 
of comp.jaints in actions for forcible entry and detainer, 
but none may be permitted where the court lacks the 
power, as where the complaint faiis to invoke its juris- 
diction. 

In most jurisdictions much liberality is exercised 
in allowing amendments in proceedings of the char¬ 
acter under consideration,®^ especially where it ap- 


pears to be reasonably ciear that full justice may 
not be done without such amendments.^^ This rule, 
however, is inapplicable where the court lacks pow¬ 
er to permit the amendment, as in the case of a ju- 
risdictional defect.®'° 

Time and ternis. It has been said: “It is hardly 
ever too late to amend pleadings, whether before or 
after verdict, on such terms as justice may seem to 
demand/’®® When seasonably requested proper 
amendments should be allowed as of course with¬ 
out the imposition of terms.® 

Amendments permissible. While amendments 
which change the cause of action will not be per¬ 
mitted, amendments which do not change sub- 
stantially the cause of action will ordinarily be 
allowed.®^ The following have been held to be 
permissible amendments: Correcting or adding to 
the description of the property;^® changing the date 
on which the forcible entry was alleged to be com- 
mitted;^^ increasing the amount of damages;^^ 
alleging certain specified sums as special damages 
and claiming punitive damages for vindictiveness;"^ 
showing that the land was situated in the county 
in which suit was brought,”"^ or in the precinct 


57. N.Y.—People v. Whitney, 1 

Thomps. & C. 533. 

58. Ga.—Crow v. Borris, 15 Ga. 303. 

59. Mo.—Hargadien v. Van Horn, 72 

370 —Purcell v. Merrick, 158 S. 
W. 478, 172 Mo.App. 412. 

26 C.J. p 853 note 69. 

eo. 111.—Patterson v. Graham, 30 N. 

E. 460, 140 111. 531. 

26 C.J. p 853 note 70. 

61. 111.—McKeag v. Pirie, 134 111. 
App. 652. 

62 . Ariz.—Tweed v. Guild, 11 P. 753, 
2 Ariz. 753. 

26 C.J. p 853 note 72. 

Minute of time of enhibition 

Vt.—Allen V. Ormsby, 1 Tyler 345. 

26 C.J. p 853 note 72 [a]. 

Time of filing* 

S.D.—Browne v. Haseltine, 70 N.W. 

648, 9 S.D. 524. 

26 C.J. p 853 note 72 [b]. 

"Wltb. Wbom flJed 

Ariz.—Tweed v. Guild, 11 P. 753, 
2 Ariz. 207. 

26 C.J. p 853 note 72 [c]. 

Sntry on justice’s docket 

—0’Hagan v. Crossman, 14 A., 
752, 50 N.J.Law 516. 

26 C.J. p 853, note 72 [d]. 

63 . Cal.—San Prancisco & Suburban 
Home Bldg. Soc. v. iLeonard, 119 P. 
40'5. 17 CaLApp. 254. 

26 C.J. p 853 note 75. 

AmenOment unnecessary under facts 
In forcible detainer action, where 
plaintifE alleged that he had rented 
premises io codefendants, who paid 


rent to Jan. 27, 1937, and that de¬ 
fendant then took possession of 
premises under a tax deed and rented 
the premises to codefendants who re- 
entered or remained in occupancy and 
did not notify plaintiff of repudia- 
tion of plaintiff’s lease, an amend¬ 
ment to pleadings was not necessary 
to enable plaintiff to recover, even if 
codefendants did not abandon prem¬ 
ises and were there when defendant 
entered.—^Woodbury v. Bunker, 98 P. 
2d 948, 98 Utah 216. 

64. Cal.—San Prancisco & Suburban 
Home Bldg. Soc. v. Leonard, 119 P. 
405, 17 Cal.App. 254. 

65. Mo.—'State ex rei. Brown v. 
Bird, 73 S.W.2d 821, 228 Mo.App. 
800. 

Failure to state case withiu jurisdic- 
tiou of justice court 

Defect in complaint, in unlawful 
detainer action before Justice of the 
peace in township of between two 
hundred thousand and four hundred 
thousand population, in not alleging 
lands involved were situated in 
township could not be remedied by 
amendment.—State ex rei. Brown v. 
Bird, supra. 

Iu 19'ew Jersey 

(1) No power has been conferred 
on justices to permit amendments in 
proceedings under the forcible entry 
and detainer statute.—Krause v. 
Dayton, 17 A. 91, 61 NJ.I^aw 272— 
Waters v. Haynes, 9 A.' 770, 49 N.J. 
Law 598—Wilsoii* v. Bayley, 42 N. 
J.L»aw,132. , 


(2) Where the complaint is al¬ 
lowed to be amended so as substan- 
tially to change an allegation materi- 
al to be charged and proved to jus- 
tify a judgment for possession, the 
judgment cannot be sustained.—^Wa- 
ters V. Haynes, supra. 

66. 111.—Thompson v. Sornberger, 
78 111. 353, 354. 

26 C.J. p 853 note 78. 

67. Ark.—Brinkley v. Mooney, 9 
Ark. 445. 

26 C.J. p 853 note 79. 

68. Ark.—Necklace v. West, 33 Ark, 
682. 

Wash.—State v. Pierce County Super. 

Ct, 172 P. 826, 102 Wash. 215. 

26 C.J. p 853 note 80. 

69. Kan.—Schuster v. Gray, 55 P. 
489, 8 Kan.App. 222. 

70. Ala.—Bibby v. Thomas, 31 So. 
432, 131 Ala. 350. 

Tex.—Granberry v. Storey, 127 
1122, 61 Tex.Civ.App. 9, disapproy- 
ing Ochoa v. Garza, 1 Tex.ACiv. 
Cas. § 939. 

26 C.J. p 853 note 82. 

71. Ind.T.—Hunt v. Hicks, 54 S.W. 
818, 3 Ind.T. 275. 

72b Mo.—Hixon v. Selders, 46 Ma. 
App. 275—^Lucas v. Fallon, 40 Mo. 
App. 551—Elliott V. Abell, 39 Mo. 
App. 346; ' 

73. Cal.—San Prancisco & Suburb^ 
Home Bldg. Soc. v. Leonard, 119 
405, 17 Cal.App. 254. 

74. Mo.-^McK;inney v. Harral; 26 
Mo.App. 337. 
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where suit was brought, where the complaint con- 
tains a sufficient description of the premises from 
which it could have been shown that they were in 
such precinct;^^ showing that plaintiff at the time 
of the entry was in peaceable possessioncorrect- 
ing contradictory statements as to possession 
showing that plaintiff s attorney made the affidavit 
and that his name which did not appear on the 
complaint was omitted by mistakep® changing a 
complaint in an action for forcible entry and de- 
tainer which alleges an unlawful entry so as to- al¬ 
lege an unlawful and forcible entrycuring mis- 
joinder of causes of action conforming plead- 
ings to proof excluding matters over which a jus- 
tice of the peace has no jurisdiction;®- verifying the 
complaint.^3 

§ 47. Plea, Answer, or Cross-Complaint 

The necessity for a written plea or answer fay de¬ 
fendant in an action for forcible entry and detainer de- 
pends on the circumstances of the case as governed by 
statute. Where such a plea or answer is required, the 
plea of ^^not guilty”, akin to that of the generat issue, 
ordinarily suffices except where special matter is in- 
volved, which shouid be specially pleaded. It has been 
hsid that no cross-complaint may be interposed in an 
action for unlawful detainer. 

The necessity of written pleadings on the part 
of a defendant in actions for forcible entry and de¬ 
tainer is controlled largely by the provisions of the 
statutes as applied to the circumstances revealed. 
Under the practice prevailing, it has been variously 
held that there is no need for a written plea or an¬ 
swer,as under statutes prescribing a form for a 


complaint in unlawful entry and detainer proceed- 
ings on the filing of which the cause is at issue 
without further pleading,^® tj^at a written plea or 
answer is required oniy where defendant sets up 
new matter in excuse, justification, or avoidance,^^ 
or that in the absence of contrary statute a wwitten 
plea or answer is essential,^^ and that unless filed it 
is error to swear the jury to try the matter in differ- 
ence betw'een the parties because there is no issue.^^ 
Where a complaint is amended after demurrer has 
been sustained thereto, and an amended complaint 
is filed, defendant must plead to the complaint as 
amended.^^ Under a statute providing that defend¬ 
ant shall file with the clerk his written answer, de- 
murrer, or demurrer and answer, defendant does 
not waive his right to answer by demurring with- 
oitt answxr at the same time.^^ The statute of lim- 
itations, if available as a defense, under principies 
discussed supra § 33, must be taken advantage of by 
plea, and is not good matter for demurrer to the 
complaint.^^ 

Siifficicncy. If the answer does not deny the ma- 
teriai allegations of the complaint and no materiai 
new matter is set up, no issue is raised and plain¬ 
tiff is entitled to judgment on the pleadings.®- Ex¬ 
cept where it is otherwise provided by statute,®^ 
the plea of not guilty puts in issue ali materiai alle- 
gations of the complaint and is in general suffi¬ 
cient;®^ and a special plea serting up matter avail¬ 
able under the plea of not guilty is bad on demur¬ 
rer,® ° and may properly be stricken on the courfs 
own motion.®^ Matter in abatement®^ and new 


75. Tex.—McRae v. White, Civ.App., 
42 S.W. 793. 

76. Ky.—Hoffman v. Mann, 75 S.W. 
219, 25 Ky.L. 255. 

77. Kan.—^^Schuster v. Gray, 55 P. 
489, 8 Kan.App. 222. 

78. Miss.—Johnson v. Tuggle, 27 
Miss. 836, 

78. Kan.—^Wilson v. Campbell, 88 P. 
548, 75 Kan. 159, 121 Am.S.R. 366, 
8 L.R.A.,N.S., 426, 12 Ann.Cas. 766. 

80. Fla.—Liiddon v. Hodnett, 22 Fla. 
271. 

26 C.J. p 854 note 92. 

81. Oal.—Shelby v. Houston, 38 Cal. 
410—Valencia v. Couch, 32 Cal. 
339, 91 Am.D. 589. 

Okl.—Best V. Frazier, 85 P, 1119, 18 
Okl. 523. 

26 C.J. p 854 note 93. 

82. Cal.—Howard v. Valentine, 20 
Cal. 282. 

83. IST.M,—Sanchez v. 'Luna, i 
238. 

Verification generally see supra § 45. 

84 . Ind.—PofEehberger v. Black- 
stone, 57 Ind. 288. 


Ky.—Aufenkamp v. Storch, 127 S.W. 

529, 138 Ky. 104. 

26 C.J. p S54 note 97. 

llefezLdazLt^s failTLr© pjxxperly to set 
np homestead rights in an action for 
forcible entry and detainer wili not 
defeat them where under applicable 
statute and rules of the municipai 
court wherein the action is brought 
written pleadings are not required.— 
Van Winkle v. Weston, 276 111.App. 
65. 

85. Miss.—Holmes v. Elmer, 181 So. 
325, 182 Miss. 325. 

Ilemurrers and replies are Improp- 
er under statutes placing the cause 
at issue on the filing of a complaint. 
—Holmes v. Elmer, supra. 

86. Minn.—Berryhill v; HeaJey, 95 
N.W. 314, 89 Minn. 444. 

87i W.Vaj—^Raleigh County v. Elli- 
soni, 8 W.Va. 308. 

In ITew SCezico the ^atute cbn- 
templates that defendant shall file an 
answer or other plea in ah nniawful 
detainer action brought before a jus- 
tice of the poace:—^Bell v. Beck, 92 
P.2d 992, 43 N.M. 315. 
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88. W.Va—Raleigh County v. Blli- 
son, 8 W.Va. 308. 

89. Ark-—Brockaway v. Thomas, 32 
Ark. 311. 

90. Cal.—Maumus v. Hamblon, 3S 
Cal. 539. 

91. Ala.—Ferguson v. Carter, 40 Ala- 
607. 

92. Cal-—More v. Del Valle, 28 Cal- 
170. 

26 C.J. p 854 note 8. 

93. Colo.—Kenney v. Daugherty, 185 
P. 471, 67 Colo. 56. 

26 C.J. p 854 note 9. 

84. Mo.—Barber v. Todd, App., 128 
S.W.2d 290, 293, citing Corpus Ju¬ 
ris. 

26 C-J. p 854 note 10. 

95. Ala,—Bibby v. Thomas, 31 So. 
432, 131 Ala 350. 

26 C.J. p 854 i^te 11. 

96. Ala—Cooley v. U. S. Savings & 
Loan Co., 39 So. 515, 144 Ala 538. 

97. 111.—Shepardson v. McDole. 43 
IlLApp. 350. 
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matter by way of excuse, justification, or avoid- 
ance^s must be specially pleaded, uniess the neces- 
sity therefor is dispensed with by statute, as ex- 
plained below. By the express provisions of some 
statutes, however, a general denial will be sufficient 
in all cases,^^ even in respect o£ matters of excuse, 
justification, or avoidance.^ Where an entry by 
fraud and steaith is alleged, an answer alleging an 
entry with plaintifif^s consent is good.^ A denial 
that defendant entered uniawfully admits the entry 
and tenders issue only on its unlawfulness.^ An al- 
legation in the answer of actual possession raises 
no question of title^ and an allegation of right to 
possession is a conclusion of law.® An answer 
which alleges that defendant purchased the prop- 
erty in controversy from a person named, but which 
does not show that such person had any interest in 
the premises or right to dispose thereof or of the 
possession, fails to show that his entry was based 
on any claim of right.® Where the complaint al¬ 
leged that defendant forcibly entered on a tract of 
land described, an answer admitting the taking and 
holding of possession, but denying that he did so 
forcibly, uniawfully, or wrongfully, did not tender 
any issue as to the legality of defendanfs entry. 
Where an abstract of title is set up in a paragraph 
of the complaint in compliance with a statutory re- 
quirement, defendant's failure to deny this para¬ 
graph does not admit its truth where the answer 
denies plaintifFs title or right to possession.® If 
the allegations in the complaint are stated conjunc- 
tively, an answer which denies them in that form 
does not raise an issue,® and any defense distinctly 
and separately stated must be an answer to the 
whole cause of action.i® If plaintiff regains pos- 
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session of the premises pending an appeal by de. 
fendant to a court of record this fact can be takea 
advantage of only by a plea puis darrien continu- 
ance.^i 

Cross-complaint, Under statutes limiting defend¬ 
ant in an unlawful detainer action to an answer or 
demurrer, a cross-complaint may not be inter- 
posed.i- 

§ 48. Repl7 

Under the practice prevailing in some jurisdictions rt 
has been held that no reply or subsequent pleading 
should be interposed. 

By virtue of statutory provisions in some juris¬ 
dictions it is not necessary in an action for unlaw¬ 
ful detainer to reply to affirmative matter contained 
in the answer,and under the practice prevailing 
in some jurisdictions replications or replies and sub¬ 
sequent pleadings are improper in an action for 
forcible entry and detainer or for unlawful detain- 
er.i4 Where the unlawful detainer act requires a 
written complaint and answer, it by implkation ex¬ 
cludes the necessity of any further written plead- 
ings.l® 

§ 49. Method of Raising Objections and 
Waiver 

The general rules applicable to pleadrng, and to 
pleadings In the court of a jus.tice of the peace, apply 
to the method of ralsing objections to pleadings in an 
action for forcible entry and detainer, or the like, and 
to waiver of such objections. 

Under the general rules governing defects, ob¬ 
jections, and waiver, as set forth in the C.J.S. titje 
Pleading §§ 547-602, also 49 C.J. p 818 note 85-p 


98. Ark.—Brockway v. Thomas, 36 
Ark. 518. 

Minn.—Sodini v. Gaber, 111 K.W. 

962, 101 Minn. 155. 

26 O.J. p 854 note 14. 

99. Okl.—Oklahoma City v. Hili, 46 
P. 568, 4 Okl. 521. 

26 C.J. p 854 note 16. 

1- Cal.—Henderson v. Allen, 23 Cal. 
519. 

2. lowa.—Oleson v. Hendrickson, 12 
lowa 222. 

3. Cal.—Leroux v. MurdoCk, 51 Cal. 
541. 

4. Mont—^Parks v. Barkley, 1 Mont 

514. . , 

26 C.J. p 855 note 21. 

5. Mont.—Parks v. Barkley, supra. 

«. Cal.—Brown v. Martin, 139 P. 
823. 23 CaLApp. 736. 

T. CaL—^Brown v. Martpi, supr^ 


8« "Wash.—^Roberts v. Center, -67 P. 

151, 26 Wash. 435. 

26 C.J. p 855 note 26. 

9. Cal.—Leroux v. Murdock, 51 Cal. 
541—Burke v. Carruthers, 31 Cal. 
467—More v. Del Valle, 28 Cal. 170. 

10. N.Y.—Mendeison v. Kitt, 92 N. 
T.S. 127. 

26 C.J. p 855 note 28. 

11. Ala.—^^Lomax v. Spear, 61 Ala. 
532. 

12. Cal.—Schubert v. (Lowe, 223 P. 
550, 193 Cai. 291—Arnold v. Krig- 
baum, 146 P. 423, 169 Cal. 143, Ann. 
Cas.l916D 370. 

Cross complaint lield to state a cause 
of action in ejectment and not one 
of forcible entry and detainer 
Okl.—Longr V. Barwell, 133 P. 50, 
38 Okt. 312. . 

13. " Wash,-Fife v. Olson. 32 P. 766,^ 

5 Wash. 789. ; , , '; 

U# 


14, Colo.—Babnik v. Culig, 3 P.2d 
801, 89 Colo. 449. 

Miss.—Holmes v. Elmer, 181 So. 325, 
182 Miss. 171. 

XtepUcation 

In actions in unlawful detainer be- 
fore justices of the peace, no replica- 
tion is required.—Babnik v. Culig, 
3 P.2d 801, 89 Colo. 449. 

Beplicationsy rejoinders, and sor- 
rejolnders are improper in an actioa 
for unlawful entry and detainer 
where the statute provides for a 
complaint and under such statute ihe 
cause is at issue on filing- of the 
complaint.—Holmes v. Elmer, 181 So. 
325, 182 Miss. 171. 

15. Colo.—Joss V. Hallett, 89 P. 863^ 
39 Colo. 392. 

Where the detainer act fails to 
provide for a replication, the neces¬ 
sity for such a pleading in such an 
aotion is’ excluded by Implication.—■ 
Weir w. Welch, 203 ,P. 1105, 71 Cola 
66 . 
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886 note 58, and in the CJ.S. titk Jtistices of the 
Peace § 90, also 35 CJ. p 636 note 55-p 637 note 72, 
it has been variously held that if the complaint is 
defective in substance the objection may be availed 
o£ by motion to quash;^^ that an objection raised 
after the trial is commenced comes too late;^^ that 
matter in abatement must be pleaded as soon as 
practicable or it will be waived;^^ that ali objec- 
tions based on defects of form in a complaint are 
cured by going to trial without objection,and by 
verdict;-^ that an objection to the description of 
the premises may be raised by demurrer,-^ but may 
be waived by going to triaP^ qj- cured by verdict,-^ 
if it identifies the premises with sufficient certainty 
to enable the executive officer of the court to as- 
certain the land recovered;-* that answering and 
going to trial on the merits waives an objection 
that the complaint is defective in failing to state 
where the premises are situated;^^ that where actu- 
al possession in plaintiff is defectively alleged the 
objection may be taken advantage of by special 
demurrer on the ground of uncertainty that ob- 
jections based on defects of this character cannot 
be raised after verdict;-^ that a defect in alleging 
the time of entry is waived by appearance and trial 
on the merits that informality in alleging a with- 
holding of the premises by defendant at the com- 
mencement of the action is cured by verdict,29 as is 
also an objection that the complaint contains no 
prayer for a judgment of ouster;^^ that objections 
for failure to describe plaintiff’s iaterest in the 
premises is waived by general appearance and an- 
swer, and consent to a postponement of the case 
that objection for want of a jurat is waived by 
going to trial that objections based on improper 
joinder of causes of action should be raised by de¬ 


murrer or by motion to strike or to amend the 
pieading;®'^ that improper joinder is not a ground 
for motion to dismiss the complaint that where 
a complaint is for an unlawful entry and forcible 
and unlawful detainer, and the summons is to an- 
swer for a forcible entry and detainer, the variance 
is cured by plea to the merits and that where, in 
a forcible detainer suit, a counterclaim is interposed, 
no damages or rent being claimed, the right to ob- 
ject to the introduction of any evidence in support 
of such counterclaim is not waived by replying in- 
stead of demurring to the counterclaim.^^ Where 
a replication is unnecessary, under principies dis- 
cussed supra § 48, the court may properly refuse 
to grant defendants time in which to demur or move 
against a replication unnecessarily filed by plain- 
tiff.38 

§ 50. Issues, Proof, and Variance 

a. In general 

b. Conformity of pleadings and proof 

c. Variance 

a. In Genesral 

Generaily speaking, the issues in a suit for forcible 
entry and detainer are the actuai possession of the piain- 
tfff and hfs forcible ouster by the defendant, and the 
plaintiff must prove both. In a suit for detainer oniy, ft rs 
not necessary for plaintiff to prove his own possession. 

Generally speaking, the issues in a suit for forci¬ 
ble entry and detainer are whether the tenant was 
in actuai, peaceful, and physical possession of the 
premises,^ ^ and whether defendant forcibly toc^ 
such possession from him.-^^^ Under a plea of not 
guilty, plaintiff must prove every fact necessary to 
entitk him to recover,^^ for, as stated supra § 47, 
where the plea of not guilty is proper all material 


16b 111.—Doran v. Gillespie, 54 111. 

US. 

26 C.J. p 855 iiote 35, 

17. 111.—Haynes v. Sherwin-Wil¬ 
liams Co., 12S 111.App. 414. 

18. Ala—^Beck v. Glenn, 8S Ala, 121. 
26 C.J. p 8S5 note 37. 

19. Ala.—Matiock v. Thompson, 18 
Ala. 600—Wright v. Lyle, 4 Ala. 
112 . 

Tex.—Clay v. Clay, 7 Tex. 250. 

20. lowa.—^Shaw v. Gordon, 2 

Greene 376. 

21- Ind.—Collegre Comer & Rich- 
mond Gravel Road Co. v. Moss, 
Ind. 119. 

22. Ark.-^Davis v. Goodmaai, 35 S. 
W. 231, 62 Ark. U%. 

26 C.J. p 855 note 43. 

23. Ala,—Payne v. Martin, 1 Stew. 
407. 

Mo.—Stone v, HaJstead, S2 Mo.Appi, 
136. 
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Aia,^—Snoddy v. Watt, 9 Ala, 609 
—^Wrigrht v. Ryle, 4 Ala. 112. 

25. Minn.—Gibbens v. Thompson^ 21 
Mina. 398. 

26. Cal.—Knowles v. Crocker Est. 
Ca, 57 P. 998, 125 Cal. 254. 

27. Ind.—Test v. Bevers, 2 Blackf. ; 
80. 

28. N.J.—0’Hagan v. Crossman, 14 
A- 752, 50 N.J.Law 516w 

29. Cal.—Cronise v. Carghill, 4 CaL 

120 . 

26 C.J. p 855 note 51, 

3a Colo.—Ensley V. Page, 59 P, 225, 
13 Colo.App. 452. 

26 C.J. p 855 note 52. 

31, K.T.—Crane v, Yan Derveer, 60 
N.T.S. 1640, 45 App.I>iv. 139- 

i 26 CJ. p 356 note 53. 

32. RL—rCetoter v. Gibney, 71 HL 
557. 

i 33.. CalrW-Timt v. Fbrsyth^ ■ '40 CaL 


Pia.—‘Laddon v. Hodnetti 22 Fla. 271. 

34. Fla,—^Liddon v. Hodnett, supra. 

35. Fla.—Liddon v. Hodnett, supra. 

36. Ala.—Grice v. Pergnson, 1 Stew. 
36. 

37. N.D.—Yidger v. ^Tolan, 87 N.W. 
593, 10 N^.D. 353. 

38. Colo.—^Weir v. Welch, 203 P. 
1100, 71 Colo. 66. 

39. Mont—Herzog v. Texas Co., 294 
P. 962, 88 Mont 580. 

40t. Mont—-Herzog v. Texas Co., su- 
pra. 

141- Minn,—Sodini v. Gaber, 111 N. 

W. 962, 101 Minn. 155. 

Neb.—GalUgfher v. Connell, 3$ N.W. 

566, 23 Neb. 391. 

Throwing hnrdm oa. pla i ntiff 

In an aciion for forcible entry and 
detainer, the plea of ‘^not guilty,’* 
which is similar to the general issue 
; oordinarily used in civil actionsi, casts 
on plaintiff th^ hurden of proving 
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allegations of the complaint are put in issue by such 
plea. 

In an action for forcible entry and detainer or 
the like, plaintiff must prove allegations of his 
actual, prior possession of the premises,-^- and de- 
fendanfs invasion thereof;"^^ but it is sufficient for 
plaintiff to show his peaceable possession and his 
forcible ejectment by defendant,and he need not 
go further and show his right to possession.^» In 
an action for forcible detainer, as distinguished 
from one for entry and detainer, it is unnecessary 
for the plaintiff to show his possession or that de¬ 
fendant secured possession from plaintiff.*^® 

Possession of defendant. While the possession of 
defendant at the time of suit is ordinarily not an is¬ 
sue, where it is in issue under the facts of the case 
plaintiff must show that defendant was in posses¬ 
sion of the premises at the time of suit.^'^ 

Notice to quit. It has been held unnecessary to 
allege that a notice to defendant to quit was in 
writing, as shown supra § 43, but it has also been 
held that on the trial such fact must be proved.^^ 

Refusal to surrender premises on demand. If 
the answer admits refusal to deliver possession pur- 
suant to plaintiff’s demand, plaintiff need not prove 

this fact-^9 

b. Oonformity of Pleadiags and Proof 

The usual rules respecting conformfty of pleadings 
and evidence apply in actions for forcible entry and de¬ 
tainer, Under a general deniai defendant may introduce 
evidence of anything tending to disprove plaintiff's case. 

As in other actions, plaintiff in his evidence is 
confined to proof of the facts alleged in his com- 
plaint.^^ Under a statute which provides but one 
form of declaration, namely, that it summon defend¬ 


ant to answer the complaint, the fact that defend¬ 
ant is in possession and unlawfully withholds from 
plaintiff the premises in question, and evidence of 
forcible entry by defendant, which is unlawful, is 
admissible thereunder,. without specific allegation 
thereof.»^ Under a complaint charging defendant 
with obtaining possession by collusion with plain- 
tiff's tenant, evidence negativing the averment of 
collusion is competent, and its competency is in no 
way affected by the fact of plaintiff’s presence or 
absence when defendant obtained possession:»^ jf 
suit is brought against defendants jointly, testimo- 
ny is admissible to show that they occupied the tract 
in severalty,»^ 

Under a general dcnial in an unlawful detainer 
case defendant is not limited to showing matters 
specially pleaded but may give evidence of any¬ 
thing tending to disprove the right of plaintiff to re- 
cover.»^ It has been held, however, that under a 
general deniai defendant may not show the relation- 
ship of the parties so as to prove that plaintiff had 
no right to possession. 

c. Variance 

Ili actions for forcible entry and detainer, as in civM 
actions generaliy, the plaintiff must prove his case as latd 
and a materiai variance is fatal, such as one in respect 
of the description of the land. The authorities are not 
in harmony as to the necessity of proving the time of 
the defendant's eptry as alleged. 

Under general rules there must be a substantia! 
conformity between plaintiff^s allegations and his 
proof.^^ If the complaint alleges forcible entry 
only, there can be no recovery on proof making out 
a c'ase of forcible detainer only.^7 Proof of some 
other statutory case not set out in the complaint 
will not sustain the action.58 While any of the 


every materiai allegation of his com¬ 
plaint.—Galligher v. Connell, supra. 

42. Ala.—Lipseomb v. Moore, 1§3 
So. 393, 228 Ala. 365. 

111.—^West Side Trust & Savings 
Bank v. Lopoten, 193 N.E. 4 62, 
358 II1. 631—Davis v. Robinson, 23 
]Nr.E.2d 816 , 302 Ill.App. 365 . 

Ky.—New Tork-Kentucky Gas Co. v, 
Miller, 220 S.W. 535, 187 Ky. 742. 
26 C.J. p 857 note 89. 

43. 111.—^West Side Trust & Savings 
Bank v. iLopoten, 193 N.E. 462, 358 
111. 631—^Davis v. Robinson, 23 N. 
E-2d 816, 30,2 Ill.App. 365. 

N.Y.—isaaes v. Washougal 
Clothing Oo., 253 N.T.S. 387, 233 
App.Biv. 568—Gulish v. Johnston: 
199 N.T.S. 97, 206 App.Div. 625. 

45. f N.Y,—Isaaes v. Washougal 

Clothing Co., 253 N.T.S. 387, 233 
App.Div. 568—Gulish v. Johnston,! 
199 N.T.S. 97, 206 App.Div. 625. 


46. 111.-—West Side Trust & Savings ' 
Bank v. Lopoten, 193 N.E. 462, 35S 
111. 631. 

47. Mo.—Jackson v. Black, App., 264 
S.W. 432. 

48. Neb.—Hitchcock v. McKinster, 
31 N.W. 507, 31 Neb. 148. 

49. Colo,—Ensley v. Page, 59 P. 
225, 13 Colo.App. 45.21 ■ 

50. Cal.—Harris v. Seidell, 36 ■P.2d 
1104, 1 Cal.App.2d 410'. 

26 C.J. p 856 note 64. 

51. W.Va.—Fisher v. Harman, 68 S. 
E. '885, 67 W.Va. 619i 

5i2. Mo.—Smith v, Meyers, 45 Mo. 
434. 

53. 111.—Springrer v. Cooper, 11 111. 

App. 2 67. , 

54. Minn.— Ruff v. Schafer, 196 N.W. 
661, 157 Minn. 4S5. 

Specially pleadbag lease? and jtistify-i 
ing possession on other grodCods* 

1 


In an action in forcible entry and 
detainer by a receiver appointed in 
action to foreclose a mortgage, where 
the answer contained a general de¬ 
niai, and pleaded as a further de¬ 
fense that defendant was in posses¬ 
sion under a lease from the adminis- 
tratrix of the estate in which the ti- 
tle to the land stood, defendant was 
not limited to the lease in justifying 
his retention of possession, but 
might also assert a right of posses¬ 
sion as heir of deceased mortgagor.— 
Ruff V. Schafer, supra. 

55. N.Y.—Gulish V. Jobuston, 199 N. 
Y.S. 97, 206 App.Div. 625. ^ 

56. Neb.—Miller v. Maust, 259 
W. 181, 128 Neb. 453. ■ 

57. N.C.—Jordan v. Ropse, 46 N.4 

ll9.'■ ' ' ■ " 

56. . Me.—Gilbert.i V. Gerrity, 80 A. 
704, 108 Me. 258. 
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species of actions of entry or detainer may be pros- 
ecuted under the single form of warrant specified 
by an applicable statute, if plaintiff does not follow 
the prescribed form, which is comprehensive, but 
uses his own form, then he is confined to the par- 
ticular action which he sets forth and can recover 
only on proof of facts supporting such particular 
action.^^ 

Dcscripfwn of land. A material variance be- 
tween pleading and proof in respect of the descrip- 
tion of the land is fatal to a recoveryA^ 

PTainfiff^s posscssion. Where there is no proof 
to sustain an allegation of actual possession by 
plaintiff, a judgment for defendant is proper.®! A 
complaint charging that plaintiff was in possession 
of certain premises is not sustained by evidence that 
he was in possession of only a portion thereof, and 
a recovery is not authorized.®^ 

Defcndanfs Possession and detention. As re- 
spects possession by defendant of the premises in 
controversy, evidence that plaintiff was in posses- 
sion of a very small portion will be deemed an im- 
material variance.■ In the absence of evidence 


§ 51 

showing that defendant wrongfully withholds pos¬ 
session from plaintiff, the latter may not recover.®^ 
A variance in the pleading and proof as to the 
amount of land charged to be detained has been 
held immateriai and a recovery allowed of so much 
as the jury found was detained.®^ Proof of an un- 
lawful entry does not support an allegation of de¬ 
tention by force.®® 

Where the complaint charges that defendands 
possession was forcibly obtained and held, the test 
of plaintiff’s right to recover is the character of the 
entry and detention.®'^ 

Time of entry. According to some decisions the 
allegation of time of the entry is material and the 
date must be proved as alleged;®^ but according to 
the weight of authority it is not necessary to prove 
the time of entry exactly as alleged.®^ As long as 
the proof shows an entry before filing complaint,^® 
and that the entry vras made within the period in 
which suits for forcible entiy and detainer must be 
brought to avoid the bar of the statute of limita- 
tion, a variance between the time alleged and that 
prO’ved is immateriali^ 


L PROCEEDINGS FOR TAKING AND DELIYERY OF POSSESSION 


§ 51. In General 

Under statutes providing for the issuance of a writ 
of restJtution on the commencement of an action for 
forcible entry or detainer, it has been held that the action 
is deemed to begin on the filing of the complaint in so far 
as issuance of such writ is concemed. Where the writ 
faiis, a new or alias writ may be issued by the clerk 
without further application to the court if there has been 
no change in conditions. 

Under a statute broadly providing that plaintiff. 


at the time of commencing an action of forcible 
entry or detainer, or at any time thereafter, may 
appiy for a writ of restitution restoring to plaintiff 
the property described in the complaint, it has been 
held that for the purpose of issuing the writ the 
action is to be deemed to be commenced when the 
complaint is filed,^2 ^nd that the statute does not re¬ 
quire Service of defendant with process before the 
writ can issueJ^ 


59. Tenn.—^Westmoreland v. J^rm- 
er, 7 Tenn-App. 385. 
ea 111.—Fanning v. Northwestern 
Mut. L. Ins. Co., 6 Ill.App. 536. 
Miss.-—Faden v. Gibbs, 40 Sa 871» 88 
Miss. 274. 

ii6 C.J. p 856 note 68. 

61. N.T.—Sarconi v. De Flalo, 67 N. 
Y.S. 923, 33 Mlsc. 780. 

62. 111.—House V. Wilder, 47 III. 
510. 

Ind.T.—Garner v. Bonham, 49 S.W. 

45, 3 Ind.T. 752. 

26 <ij. p 856 note 78. 

63. Okl.—Seeley v. Adamson, 26 P- 
1069, 1 -Oia. 78. 

64. Miss.—Sistrunk v. Majure, 192 
So. 5, 186 Miss- 814. 

zratnare of defeioAanf^s entxy and xe- 
lationsMp hetween parties 
The mere fact that plaintiff had an 
ontstanding munlment of title was 
not proof that defendant held posses¬ 


sion of land unlawfully, and plain¬ 
tiff could not recover in an action of 
unlawful entry and detainer where 
there was no evidence showing how 
defendant entered possession or what, 
relation there was between plaintiff 
and defendant or between defendant 
and any of plaintifTs predecessors in 
title.—Sistrunk v. Majure, supra. 

65. Wis.—Jarvis v. Hamilton, 19 
Wis. 187. 

26 CJ. p 856 note 77. 

66. N.J.—Marquez v. Bovero. 127 A. 
698, 101 N.J.Law 28. 

Proof as ixLsnifflcieirt nuder eifher 
provisioiL of statute 
Petition for fSorcible detainer, un¬ 
der Dist- Ot. Act 5 9'7, which alleged 
defendant*s entry, and holding and 
keeping possession with force and by 
violence, was not supported by proof 
of unlawful entry nor wouid it sup¬ 
port recovery under 5 117c, where 
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there had been no holding after de- 
mand and notice in writing.—Mar- 
Quez V. Bovero, supra. 

67. Neb.—Miller v. Maust, 259 N.W. 
181, 128 Neb. 453. 

66. Mich.’—Hoffman v. Harrington, 
25 Mich. 146. 

26 C.J. p 856 note 73. 

66. Ala.—Bliss V. Winston, 1 Ala. 
344. 

26 C.J. p 856 note 74. 

7a Ala.—Bliss v. Winston, supra, 

71. Cal.^—Amador Gold Mine, Inc. v. 
Amador Gold Mine, 46 P. 80, 114 
Cal. 346. 

Mo.—Warran v. Hitter, 11 Mo. 354- 
26 C.J. p 856 note 76. 

72- Wash. 1 —^Hughes v. Crowley, 5 P. 
2d 982, 165 Wash. 580. 

73. Wash.—Hughes v. Crowley, su¬ 
pra. 
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Where an issued writ of restitution fails to ac- 
complish its purpose for a reason other than a 
change of conditions, it is not necessary to present 
another application for a new writ,'^^ and in the ab' 
sence of a change of conditions the clerk, as an ofii- 
cer of the court, has inherent power on failure of 
the original writ to issue as many aliases as may be 
necessary fiilly to accomplish the authorized pur¬ 
pose but where the writ fails on a change of con¬ 
ditions, there should be another application for is- 
suance of a new writJ^ 

§ 52. Bond 

The purpose of a bond executed on issuance of a 
writ of restitution giving possession of the premises to 
piaintiff, in a suit for entry or detainer, is to protect 
defendant as to damages arising from his summary evic- 
tion in the event that it is eventually proved that such 
eviction was not Justified, and in a separate action on 
the bond its obligee may recover for damages proximately 
resulting from his dispossession. Attorneys' fees are 
ordinarily not a proper item of damage in such suits. 

Under some statutes plaintiff may give a bond and 
dispossess defendant at the commencement of the 
action,77 The purpose of a bond, written on issu¬ 
ance of a writ of restitution, is to enable plaintiff 
in the detainer action to obtain possession of the 
premises and to protect defendant in his right of 
possession, if any, by indemnifying him for damage 
sustained by reason of the issuance of the writ if 
it is proved that it was unlawfully issued,*^^ ■ and 
where damages are sought they should be recovered 
in a separate action on the bond.'^^ Where the 
court has jurisdiction of the subject matter, the 
bond is binding and recovery may be had for dam¬ 
ages sustained from its breach, even though the 
court may have failed to obtain jurisdiction over 
the person because of faulty proceedings.SO Under 
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a statute providing that, before a writ of possession 
in an action of forcible entry or unlawful detainer 
shall be executed by an officer, plaintiff shall exe- 
cute to the officer having the writ a bond with suf¬ 
ficient surety, an action will lie for breach of the 
bond even though the original action in which the 
bond was given was not prosecuted to final judg- 
ment, and an action on the bond will not be pre- 
cluded by delay in prosecution of the original ac- 
tion.^^ 

Damages. In an action on the bond written on 
issuance of a writ of restitution or possession, the 
person deprived of the premises unlawfully is. en- 
titled to all resultant damages up to the amount of 
the bond.^^ The extent of the damages is a ques- 
tion of fact for determination by the trial court 
but the party dispossessed is entitled only to such 
damages as resuit proximately from the wrongfui 
dispossession,and where a house on the premises 
is bumed during the period of dispossession either 
from accidental causes or from willfui act of some 
person other than defendant, or the latter^s tenant 
in possession, plaintiff may not recover any dam¬ 
ages for loss of the house.^S Where it appears 
that, in their defense to a forcible detention action, 
defendants in such action did not ask to be restored 
to possession of the premises but acquiesced in the 
proceeding in so far as it sought to determine their 
right of possession, deprivation of the use of the 
premi$es was not an element of damages recover- 
able in an action on the bond given on issuance of 
the writ of restit^ution to plaintiff who was put into- 
possession under the vfrit.S^ In an action on the 
bond it has been held that no recovery may be had 
for attorney’s fees incurred in defense of the action 
in detainer,nor for those incurred in prosecution 
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74. Wash.—^Hughes v. Crowley, su- 
pra. 

75. Wash.—Hughes v. Crowley, su- 
pra. 

76 . Wash.—Hughes v. Crowley, su¬ 
pra. 

77. Ark.—Richardson v. Harrell, ^6 
S.W. 573, 62 Ark. 469. 

26 C.J. p 869 note 92. 

78. XJ-.S.—Huston v. Big Bend 'Land 
Co., C.C.A.Wash., 1 F.2d 93. 

79. Ark.—Turner r. Yiaughan, 238 S. 

W’* 1059, 152 Ark. 475. . . 

80 U —Hustpn V- Big Bend -iLaud 
Co., C.C.A.Wash., 1 F.2d 93. 

UTo valid summons issued 

A bond given when writ of restitu¬ 
tion was issued in unlawful detain¬ 
er suit was obligatory, although writ 
was in valid, because no valid sum- 
mons was iss-ued, and there was a 
breach of the bond by the mere fact 
that summdns was not served, plain- 


tiff heing reguired by bond fto prose¬ 
cute action without delay, under 
Bemington Code 1915 §'817.—^Huston 
V. Big Bend Land Co., supra. 

81. j^k,—Turnpr v. Vaughan, 238 S. 
W. 1059, 152 Ark. 475, 

82. Ark.—^Turner v. Vaughan, su¬ 
pra. ■ 

Failure of defendant’s faonily to 
care properly for his property on his 
dispossession will uot liinit his re¬ 
covery where he has not made them 
his agents.—Turner y. yaughan, s^- 
pra. < , ^ 

Wha* bond covers 

Such a bond covers actual damag¬ 
es resulting from the dispossession, 
including the value of crops de- 
stroyed by plaintiff while in posses¬ 
sion, but does not cover clain^s, for 
malicious prosecution of the suih^ 
Thompson v. Gatlin, IndtT, F, »34, 
7 C.C,A- 351. \ . . 


83. Wash.—Easterbrooks v. Abra- 
hams, 94 P.2d 486, 200 Wash. 686. 

Award of four hundred dollars su»- 
tadned' 

In action on restitution bond hi 
forcible entry and detainer, evidence 
justified an award bf four hundred 
dollars, to, plaintiff on the ground 
that she was not a tenant of defehd- 
ap^: and that his eviction of her waja 
wrongfui.—Easterbrooks v. Abra- 
hs^s, supra. 

84. Ark.—Turner v. Vaughan, 238 S 
W. 1059, 152 Ark. 475. 

85. - Arkf.—‘Turner .V. Vaughan, supra« 

86 . Wash.—Enbody v, Hartford Ac- 

cidept & Indemnhy Co;, 265 73;^ 

147 Wash. 231. ' 

87«r Wasbu-n-Easterbrooks v. Ah®^ 
ham Si,»9A, Ff 3d 48 6, 20 Q [ Watsh.. fi3 6— 
.( Enbodyi y; Hartford Accident &’ In- 
, Co-, 265 F. .734, 147 .Wash^ 

- mi i u "r,-. 
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of the action on the bond.®^ 

New bond on renewal of wrif. Where a new or 


alias writ is issued withotit change of conditions, 
the failure of the original writ of restitution does 
not require isstiance of a new bond.^^ 


J. EYIDEXGE 


§ 53. Burden of Proof and Presumptions 

The burden rests on plaintiff to prove all essentiai 
elements of his case under the statute under which he 
sues, such as his actual, prior possession of the premises 
and defendant’'s entry or detainer, and fts forcible or 
unlawful character. Defendant need introduce no evl- 
dence until plaintiff has put in his case, but has the 
burden of proving an affirmative defense. 

In actions for forcible entry and detainer, and the 
like, the plaintiff carries the burden of proof^® and 
must show all facts essentiai to his recovery under 
the particular statute involved,^^ such as plaintifFs 
actual prior possession of the premises, ^nd de- 
fendant’s entry^^ or detainer^^ by force,^^ within 
the period of limitations,^^ and that defendant un- 
lawfully withholds possession of the land in con- 
troversy.^"^ Where the possession of the premises 
by defendant at the time of commencing suit is in 
issue, the burden rests on plaintiff to prove this 
fact.^^ To authorize a recovery plaintiff must prove 
the giving of such notice®^ or the making of such 


demand for the surrender of the premises^ as is re- 
quired by statute, and must show that defendant re- 
fused to or neglected to surrender possession, and 
the latter fact is not to be presumed from the fact 
of defendant^s possession before the demand.^ Cen¬ 
sent to defendanGs possession will not be presumed 
from plaintiff’s silence for any period shorter than 
designated by the statute of limitations,^ If damag- 
es are claimed he must offer evidence in support of 
the claim.'* If plaintiff relies on the possession of 
another, the burden is on him to show that the lat¬ 
ter was his tenant.5 

Descripiion of prcjnises. Plaintiff must give in 
evidence such a description of the premises in ques- 
tion as will enable the court to describe them in 
its judgment with such accuracy that an oOiicer with 
the writ issued pursuant thereto could locate such 
premises and enforce the writ.® 

Where there is a dispuie respeciing the identifi- 


88. Wash.—Easterbrooks v. Abra- 
hams, 94 P.2d 486, 200 Wash. 636. 
88. Wash.—Hughes v. Crowley, 5 P. 

2d 982, 165 Wash. 580. 

»0. W.Va.—^Wiles v. Walker, 106 S. 
E. 423, 88 W.Va. 147. 

91. Me.—Gilbert v. Gerrity, 80 A. 
704, 108 Me. 258. 

Utah.—Weliing v. Abbott, 173 P; 245, 
52 Utah 240. 

Wash.—Columbia & P. S. B- Co. v. 
Moss, 87 P. 951, 44 Wash. 589. 

92. Ala.—Bush v. Thomas, 50 So. 
133, 162 Ala. 168. 

Conn.—Carri er v- Carrier, 82 A- 187, 
85 Conn. 203. 

Pia.—Goffin V. McCall, 108 So. 656, 
91 Fla. 514. 

111.:—^Vest Side Trust & Savings 
Bank V. Lopoten, 193 N.H 462, 358 
Ili. 631. 

Ihd.T.—^Hunt v. Hicks, 54 S;W. 818, 
3 Ind.T. 275. 

Puerto Rico.—Igartua v. Perez, 12 
Puerto Rico 20S. 

26 C.J. p 857 note 89. p 818 note 93. 

93. Cal.—Preston v. Kehoe, 15 CaL 
315. 

Oa.—Lewis v. State, 26 SJEl 496, 99 
Ga. 692. 

Mo.—Bell V. Cowan, 34 Mo. 251. 

94. Mo.—Bell V. Cowan, supra. 
Utah.—Welling v. Abbott, 173 P. 245, 

52 Utah 240. 

9^ Utabv—^WelUng y. Abbott, su- 
pra, , . ; ; 

26 C.J. p 857 note 97. 


In. action for forcible detantion of 
land after forcible entry thereupon, 
before plaintiff can recover he must 
prove that defendant holds the pos¬ 
session either by actual violence or 
such a show of force as is reason- 
ably calculated to intimidate plain- 
tiff.—Gipe V. Cummins, 19 N.E. 466, 
116 Ind. 511—26 C.J. p 825 note 55 
Ea]. 

96. Ya.—Daily v. Rucker, 144 S.E. 

466, 151 Ya. 72. 

W.Ya,—Karnes v. Johnston, 52 S.E. 

658, 58 W.Ya. 595. 

26 C.J. p 857 note 97. 

97. Miss.—Sistrunk v. Majure, 192 

So. 5, 186 Miss, 814. 

Burden not sustained by presump- 
tions 

Where plaintiff, who was seeking 
to prove that defendants were in 
possession of the premises unlaw- 
fully, relied on presumptions that 
ihey had obtained possession by vir- 
tue of a deed of an administratrix, 
at a sale of the property in the pro¬ 
bate court to pay debts of deceased 
owner of the land and that such 
deed was void for failure to make a 
iudgment creditor of decedent a par- 
ty tber^tCN the court, in holdij?Lg that 
plaintiff h^ not sustained the bur¬ 
den of proving defendant's posses- 
sion unlawful, denied existence of ei¬ 
ther presumption that plaintiff re-^ 
lied on, where it held that fhe pre- 
sumptipn that possessor^ hold by 
de^ in probate sale does not arlse 
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in absence of proof of lack of pos¬ 
session prior to deed, and that no 
presumption arises that possessors" 
deed in probate sale to pay debts is 
void for failure to make judgment 
creditor a party thereto.—^Hooper v. 
Buvidas, 239 IlLApp. 596. 

98. Fla.—Wolfe v. Hali, 54 So. 777, 
61 FTa. 492. 

111.—^Bender v, Bender, 221 IlLApp. 
494. 

26 C.J. p 857 note 94. 

Fresumptioii of possession of de¬ 
fendant may arise from the fact that 
he jointly owned and quitclaimed 
property, since in the absence of con- 
trary evidence it will be presumed 
that defendant was in possession at 
such timCp—Austinville Bldg. Corpo¬ 
ration V. Durie, 277 IlLApp. 364. 

99- Okl.—Gibson v. Johnson, 69 P.2d 
329, ISO OfcL 417—Hali v. Haines, 
51 P-2d 570, 175 Okl. 81. 

26 <XJ. p 857 note 99. 

1. 111.—^Lehman v. Whittington, 8 
IlLApp. 374. 

26 C.J. p S57 note 1. 

2 . 111.—^Hersey v. Westpyer, 11 111. 
App. 197. 

3. Mont.^—Boardman v. Thompson, 3 
Mont 387. 

4. CaL—Lee Chucfc v. Quan Wo 
Chong, 28 P. 45, 91 CaL 593. 

5k Mo,—Redman v. Perfcins, 98 B- 
W. 1097, 132 Mo.App. 164. 
a IlL—^Rocfchold V. Doering, 122 liL 
App. 194. . 
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cation of ihe premiscs the burden is on plaintiff to 
pro ve that the property occupied by defendant is 
the property described in plaintiff’s complaint.'^ 

Plainfiff's right to possession, Where the right 
to possession becomes materiai, the actual and peace- 
able possession of property raises a presumption 
that the occupants are in rightful possession, and 
the burden of proof is on plaintiff suing in forci- 
ble detainer to overcome such presumption.^ It is 
necessary for plaintiff to establish his right of pos¬ 
session-® He cannot rely on lack of right of pos¬ 
session in defendant.^® 

Defendant*s burden. The defendant is not re- 
quired to offer any proof until plaintiff by the 
vveight of his evidence has shifted the burden of 
defense on defendant but he has the burden of 
proving an affirmative defense.^^ If defendant 
seeks to justify his possession under the authority 
of some other person than plaintiff the burden is 
on him to prove the titie of such person,and 
where the only way in which defendant can prove 
his right to present possession is under the terms 
of a lease, it is incumbent on defendant to prove 
his right by introducing the lease into evidence, 
and if the evidence is insufficient to show the terms 
of the purported lease defendant does not sustain 
his burden.^^ 

Undefended actian. Under the provisions of 
some statutes plaintiff must prove the allegations 
of his complaint whether defendant appears and 
defends or not.^^ 

Burden of proof in actions by purchasers at ju- 
dicial sales. Where the benefit of forcible detain¬ 
er statutes is extended to purchasers at judicial 
sales after the time for redemption has expired, 
under principies considered in the C.J.S. titie Ju¬ 
dicial Sales § 43, also 35 C.J. p 86 notes 37-39, and 
26 C.J. p 832 notes 36-41, plaintiff must show that 
his purchase conformed to the law authorizing the 
officer to sell;^® and for this purpose it is not 


sufficient merely to introduce the deed,i7 but he 
must produce a valid judgment and execution as 
well as a deed for the premises on a sale by the of¬ 
ficer under the judgment,^^ since this constitutes 
the evidence that the land has been sold and not re- 
deemed.i® When defendant in forcible detainer is 
a stranger to the judgment under which the land 
was sold, it must be shown that the party in pos¬ 
session holds the land in subordination to the titie 
or possession of the judgment debtor,^® and that 
his right to the possession was acquired by him 
subsequent to the lien of the judgment under which 
the land was sold.^i ^n action cannot be main- 
tained under this statute without the introduction in 
evidence, at the trial, of the grantee’s deed, in order 
to show not only the extent of his possession, btit 
also his right to the possession.^^ 

§ 54. Admissibility 

General rules govern the admissibility of evidence 
in proceedings of the character under considera- 
tion. Questions as to the admissibility of evidence 
on issues of titie and possession are considered in¬ 
fra § 55, and questions as to tke admissibility of ev¬ 
idence as to other matters, infra § 56. 

Examine Pocket Parts for later cases. 

§ 55 . - Titie and Possession 

a. Titie 

b. Possession 

a. Titie 

In actions for forcible Cntry and detainer, evidence 
of titie is ordinarily inadmissible where offered for the 
purpose of securing an adjudication of titie and not for 
any collateral matter. 

Inasmuch as the question of titie cannot be ad- 
judicated unless the statutes expressly so provida, 
as explained supra § 6, evidence offered for the 
purpose of showing titie to the premises is ordi¬ 
narily inadmissible.22 Thus documents are inadmis- 


7. Puerto Rico.—Igartua v, Perez, 
12 Puerto Rico 266. 

8. 111.—Hooper v. Buvidas, 239 111. 
App. 596. 

9. 111.—Mcllwain v. Karstens, 38 N. 
B. 555, 152 111. 135—Wheelan v. 
Pish, 2 Ill.App. 447. 

10. 111.—Mcllwain v. Karstens, 38 
N.E. 555, 152 III. 135. 

11. Ind.T,—Fisk v. Arnold, 104 S.W. 
824, 7 Ind.T. 526, 

12. lowa.—Nugent v. Dittel, 239 N. 
W. 559, 21'3 lowa 671. 

13. Idwai-^^Kelley v. Kelley, 174 
W. 342, 187 lowa 349. 


Mass.—Hogan v. Harley, 8 Allen 525. 
26 C.J. p 857 note 5. 

14. Cal.—^Nineteenth Realty Co. v. 
Diggs, 25 P.2d 522, 134 Cal.App. 
278. 

15. Okl.—Bullock V. Peek, 168 P. 
•797, 66 Okl. 240. 

16. 111.—Kratz v. Buck, 111 111. 40— 
Kepley V. Luke, 106 111. '395, dis- 
missing error 10 111.A. 403—John¬ 
son V. Baker, 38 111. 98, 87 Am.D. 
293. 

17. IlL—^Antognoli v. 0’Have Zedek, 
139 IlLApp. 14.2, 

18. IlL—Kratz v. Buck, 111 IlL 40— 
Johnson v. Baker, 38 111. 98, 87 Ani. 


* D. 293—Antognoli v. 0’Have Zedtek, 
139 IlLApp. 142. 

26 C,J. p 83,2 note 44. 

19. IlL—Kratz v. Buck, lll IlL 40. 

20. IlL—Nicholson v. Walker, 4 III. 
App. 404. 

21. IlL—Nicholson v. Walker, supra 

22. IlL—Peters v. Balke, 48 N.E, 
1012t 170 IlL 304, 

23. Conn.—Carri er v. Carri er, 82 A. 
187, 85 Conn. 203. 

26 C.J. p 857 note 9. 

Ziease 

In action for forcible entry and 
detainer hy county against dis- 
chaxged warden occupying house In 
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sible to show adverse titie in defendant,and de¬ 
fendant cannot show titie in a third person;-^ but 
where evidence of titie is not offered for the pur- 
pose of determining contradictory titie claims, it 
may be admissible for the purpose of darifying oth- 
er rights of the parties,26 such as the right, charac¬ 
ter, and extent of possession, as shown infra sub- 
division b of this section. 

b. Possession 

(1) In general 

(2) Character and extent of possession 

(3) Right to possession 

(1) In General 

The general rules govern admissibility of evidence 
as to the possession of plaintiff or defendant. 

Broadly speaking, all otherwise competent, rele¬ 
vant, and material evidence is admissible in an ac- 
tion for forcible entry and detainer where it sheds 
light on the fact of possession,27 and evidence as to 
possession must be competent, relevant, and mate- 
riaL2S 

Evidence concerning the possession of the locus 
in quo must, to be relevant, be such as to connect 
the party asserting such possession with the actual 
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possession at the time of the alleged forcible en- 
try.25 On the question of plaintifTs possession of 
the premises at the time of the acts complained of 
it is competent to show that a third person had left 
personal property on the premises with plaintifT s 
permission that plaintiff had instructed his agent 
to take possession of the premises on the removal 
of his tenant;^! and that plaintifT had entered upon 
the land and cut timber on it.32 |t jg also compe¬ 
tent to show a written agreement of a party to dc- 
liver peaceable possession to plaintiff,^2 the execii- 
tion of a lease by plaintiff to a third person,2*^ a 
preliminary injunction against defendant issued in 
a former suit between the same parties concerning 
the same property,2S and a recovery in trespass by 
plaintiff for injuries to the land in controversy 
and plaintiff may be permitted to prove payment of 
taxes by one under whom he claims, for the piir- 
pose of showing that the claim and possession of 
the lattter are in good faith.27 It has been held 
that declarations of a person in possession of land 
showing that he held in his own right and not as 
tenant or agent of another are admissible as evi¬ 
dence on the principle of res gestae ;28 but there is 
authority to the contrary.2® To show that plaintiff 
was not in possession at the time of the alleged in- 


convict camp, evidence of titie being: 
irrelevant, proof of lease to defend¬ 
ant from alleged owner and lessor to 
plaintiff was held improperly admit- 
ted under code provisions precluding 
inquiry into the merits of titie in 
such actions.—Jefferson County v. 
Parker, 100 So. 338, 211 Ala. 289— 
26 C.J. P 857 note 9 [b], 

24. 111.—Goldblatt Bros. v. Hoefeld, 
Inc., 1 N.E.2d 573, 284 111.App. 31. 

25. Conn.—Carrier v. Carrier, 82 A. 
IS7, 85 Conn. 203—Bliss v. Bange, 

6 Conn. 78. 

26. 111.—Layzod v. Martin, 26 N.E.2d 
423, 305 111.App. 1—Goldblatt Bros. 
V. Hoefeld, Inc., 1 N.B.2d 573, 284 
111. App. 31—Chicago By. Equip- 
ment Co. v. Wilson, 250 IIl.App. 
231. 

27. Ala.—^Washington v. Spriggs, 
105 So. 811, 213 Ala. 622. 

RelatioiL of parties 

All evidence of relations of parties 
shedding light on actual possession 
at time of bringing suit is admissi¬ 
ble.—^Washington v. Spriggs, supra. 
Deeds bearing on possession 

(1) Generally.—Conroy v. Duane, 
45 Cal. 597—26 C.J. p 858 note 24 [a]. 

(2) Where plaintiff intfoduced evi¬ 
dence tending to show possession by 
C at the time of the alleged forcible 
entry, a deed of the premises from 
O to plaintiff dated one month prior 
to the entry has been h^ld admissible 
to Show that at the time of the en¬ 


try the apparent possession by C was 
the possession of plaintiff.—Morgan 
V. Higgins, 37 Cal. 59. 

(3) A deed offered to show right 
of possession was not inadmissible 
because unrecorded untii after filing 
of the complaint, where it was exe- 
cuted before institution of the suit; 
nor was it inadmissible because no 
copy of the deed was filed with the 
complaint, the statute not so requir- 
ing in the case of a suit for unlawful 
entry and detainer.—Huff v. Murray, 
15S So. 475, 171 Miss. 656. 

28. Kan.—^Wisecarver v. Wells, 197 
P. 219, lOS Kan. 842. 

Deeds not bearing on possession 

(1) Generally. 

Cal.—Sanchez v. Loureyro, 46 Cal. 
641. 

Nev.—Lachman v. Barnett, 16 Nev. 
154. 

(2) Exclusion of quit claim deed 
from defendants to plaintiff, nonde- 
livery of which defendants offered 
to prove, was not error, there being 
no showing that deed affected plain- 
tifTs actual possession.—Mutual 
Trust liife Ins. Co. v. Berg, 246 N.W. 
9, 187 Minn. 563- 

i C3) Gourt properly exciuded deed 
not afifecting titie or right of posses¬ 
sion of any party:—^Hineteenth Real- 
ty Co. Y. Biggs, 25 p.2d ,522, 124 Cal. 
App. 278. 

^ease 

In unlawful detainer by purchaser 

U91 


at sale under trust deed. leases to 
defendants were properly exciuded 
where their efBcacy had been de- 
stroyed by the irustee’s sale of the 
property.—Xineteenth Realty Co. r 
Diggs, 25 P.2d 522, 134 Cal.App. 278. 

29. Cal.—Morgan v. Higgins, 37 Cal. 
59. 

30. Ala.—^Huffaker v. Boring, 8 Ala. 
87. 

31. Ala-—Bibbey v. Thomas, 81 So. 
432, 131 Ala. 350. 

32. Mo.—Powell V. Davis, 54 Mo. 
315. 

33. Ala.—^Huffaker v. Boring, 8 Ala. 
87. 

34. Mo.—Robinson v. Ramsey, 176 
S.W. 282, 190 Mo.App. 206—Gooch 
V. Hollan, 30 Mo.App. 450. 

26 C.J. p 858 note 18. 

35- Ind-T.—^Hunt v. Hicks, 54 S.W. 
818, 3 Ind.T. 275. 

36. Ky.—Moore v. Massie, Z Hitt. 
296. 

I 26 C.J. p 858 note 20. 

37. ISTeb-—Galligher v. Connell, 53 
N.W. 383, 35 Neb. 517. 

38. Ala.—Turnley v. Hanna, 2 So. 
483, 82 Ala 139, 

Mo.—Moore v. Shoup, 100 S.W. 33, 
123 Mo.App. 409. 

,39. Miss.—MCMuIlen V. Mayo, 16 
Miss. 298. 

26 Q.J, P 858 note 23 l 
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jury defendant may introduce in evidence an agrce¬ 
rnent of plaintiff to quit possession.’^® 

To show possession by defendant at the time of 
the injury complained of be may introduce evidence 
that he had been in possession for two years un¬ 
der a lease at the time of the alleged forcible en- 
try; that he had not surrendered possession but 
had leased the premises for the succeeding year;^^ 
or a record of a judgment in defendant^s favor in 
an action of trespass for injuries to the premises 
in question.^2 The declaration of a person, since 
deceased, made at the time of such occupation, that 
he held the house under defendant as a tenant, 
is admissible,^^ and a witness may testify that he 
controlled the lands in controversy for defendant 
while he was absent during war.'^^ For the pur- 
pose of showing possession in himself, defendant 
may show that a former owner of the land in ques- 
tion under which he claimed title had been in un- 
disputed possession at one time during his owner- 
ship and within a designated time before the com- 
mission of the acts complained of.'^^ Where de- 
fendants put in evidence the possession of one un¬ 
der whom they claimed, it was proper for plaintiffs 
to show that such person took possession under a 
lease from them.-^® A writ of possession issued in 
a former action between the same parties for the 
same lands awarding defendant possession of a por- 
tion of the premises is not admissible where the pos- 
session of such portion is not questioned.^'^ Proof 
of payment of taxes on the property by defendant, 
or payment of rent to the person from whom he 
claims to derive his claim of possession, or that 
defendant had for two years past been in actual pos¬ 
session of a large tract of land which originally 
included the land in controversy, none of the tract 
mentioned being shown to be contiguous to the land 
in question,^® is not admissible to show possession 


on the part of defendant. On an issue whether de- 
fendants forcibly entered a disputed strip of land 
between them and adjoining proprietors, evidence 
that an entry had been made prior to the alleged 
entry mentioned, in the complaint, under an agree- 
ment to establish the line by a survey, is admissible 
on the question of who was in possession at the 
time of the alleged entry.^l 

(2) Character and Extent of Possession 

Evidence of title is admissible to show the character 
and extent of possession. 

While the validity of tities cannot be tried in 
procecdings of the character under consideration, as 
discussed supra § 6, deeds or other evidences of 
title are admissible to show the character or extent 
of the possession claimed,^^ provided evidence has 
been given of actual possession of the land or a 
part of it,^^ and provided the possession has been 
peaceably obtained,^^ but not otherwise.^^ To show 
the character of the possession relied on by plaintiff 
defendant may show that he had held prior posses¬ 
sion and that plaintiff had taken possession by force 
during defendanfs absence and sought to maintain 
it by force.5® He cannot, however, for the purpose 
of showing that plaintiff had only a scrambling pos¬ 
session, introduce evidence to show that during the 
whole period of plaintiff^s possession third persons 
with whom defendant was not in privity were stop- 
ping near the demised premises awaiting an oppor- 
tunity to take possession when they could do so 
without force.57 

Evidence of title is admissible only to prove the 
right, character, or extent of possession,and, 
where a deed has been admitted for this purpose, 
testimony that the grantor had been working the 
land is irrelevant as drawing the attention of the 
jury to the question of title rather than posses- 
sion.59 It is error to admit a deed which on its 


40. Mo.—Tolbert v. Hendricks, 77 
Mo.App. 273. 

41. lowai—PedBicord v. Kile, 49 N. 
W. 997, 83 lowa 542. 

42. Conn.—Gray v. Finch, 23 Conn. 
495. 

43; Ala.—Bliss v. Winston, 1 Ala. 
344. 

44. Ala.—Turni ey v. Btanna, 2 So. 
48^, 82 Ala. 139. 

45. Conn.—^Hale v. Wig-g-ins, '3'3 

Conix. 101. 

40.^ Ala,.—^Dent y. Stovall, 75 So. 941, 
. 200 193. 

47. Ind.T.—Hunt v. Hicks, 54 S.W. 
918, 3 Ind.T. 275. 

4flL Wash.—Bellingrham Bay & B. C 


Co. V. Strand, 23 P. 928, 1 Wash. 
133. 

49. Mo.—St. 'Louis Agricultural & 
Mechanical Ass’n v. Reinecke, 21 
Mo.App. 4:78. 

50- Wash.—Bellingham Bay & B. C. 
Co. V. Strand, 23 P. 928, 1 Wash. 
133. 

51. Cal.—Plint V. L.ovdall, 5,5 P. 424, 
122 Cal. 55L 

52; Miss,—McCallum v. GaLvin, 116 
So. 94, 149 Miss. 885. 

26 C.J. p 859 note 40^ 

Admission on helLalf df elther party 
! Deed is admissible in evidence by 
either party in forcible detainer pro- 
ceedings to show character and ex- 
1 1 nn J 


tent of possession.—Hines v. Perk- 
ins, 19 S.W.2d 991, 230 Ky. '339. 

53. Ala.—Bush v. Thomas, 50 So. 
133, 162 Ala. 168. 

54. Okl.—^Howard v. Davis, 136 P. 
401, 40 Okl. 86. 

55. Ala.—Bush V. Thomas, 50 So. 
133, 162 Ala. 168. 

56. Dak.—Murry v. Burris, 42 N.W. 
25, 6 Dalc. 170. 

57. Cal.—Bowers r. Cherokee Bob, 
45 Cal. 495. 

58. 111.—;Hooper y. Buvidas, 239 IU 
App. '596. 

Miss.—Sistrunl?: v. Majure, 192 So. 5, 
186 Miss. 814. 

26 C.J. p 859 not ei 44. 

59. Ala.—Dent V. Stovall, 75 So. '941, 
200 Ala. 193. 



36 C. J. S. 


FORCIBLE ENTB¥ AND DETAJNEE 


§ 56 


face does not show the boundaries of the land in- 
tended to be embraced therein or with certainty and 
definiteness describe any land, especially where no 
promise is made by the party proffering such deed 
to follow it up and connect it with other evidence 
which would make it material and relevant.®® The 
draft of a lease unexecuted by the lessor is not 
competent evidence in behalf of plaintiff who is 
the lessee named therein and who has signed it to 
prove the extent of the land claimed by him.®^ 

Evidence of staking a claim is admissible to show 
the extent of plaintifPs possession in the same man- 
ner as a deed would be.®^ 

(3) Right to Possession 

Deeds or other evidence of titie may be admissible 
as bearing on the right to possession, as may other 
evidence. 

Although very few of the statutes authorize or 
permit determination of titie, as shown supra § 6, 
yet in proceedings based on such of the statutes as 
recognize that the right to possession is involved, 
under principies discussed supra § 7, evidence of ti¬ 
tie is admissible to establish this right,®^ as is also 
any other evidence conceming the source of plain- 
tifF's claim and right to the possession of the prem- 
ises.®^ On the other hand, where plaintiff intro¬ 
duces evidence of titie to establish his right to pos¬ 
session, defendant may introduce evidence to show 


the invalidity of the conveyance®® or will®® under 
which plaintiff clainas, and a writ of possession in 
favor of defendant from a court of competent ju- 
risdiction is admissible proof of the lawfulness of 
his possession without producing the whole rec- 
ord.®"^ 

§ 56. - Other Matters 

a. In general 

b. Identification and location of premis- 

es 

c. Entry and use of force 

d. Demand and notice thereof 

e. Damages 

a. In General 

The general rufes govem admlsslbllity of evidence in 
actions for forcible entry and detainer and the iike, and 
under such rules the court may exclude evidence of oc- 
cupatlon of lands other than those involved or as to the 
character of the house kept by the plaintiff or of other 
matters irrelevant to the action. 

Under the general rules goveming admissibility 
of evidence in civil actions, evidence in actions for 
forcible entry and detainer, or the like, has been 
held admissible®® or inadmissible.®® Evidence that 
plaintiff had conveyed an interest in land to which 
he makes no claim is not admissible,*^? nor is evi¬ 
dence as to how the parties held and occupied other 
lands claimed by plaintiff in the neighborhoodj^ 


«). Fla.—McMillan v. Reese, 55 So. i 
388, 61 Fla. 360. | 

61. Cal.—Roff V. Duane, 27 OaL 565. 

62. Mont.—Boardman v. Thompson, 
3 Mont- 387. 

63. Ariz.—^Hixon v. Davis, 52 P.2d 
1166, 1167, citing- Ooxpxis Juiis. 

111.—Layzod v. Martin, 26 N.E.2d 423, 
305 Ill.App. 1. 

Miss.—McCallum v. Gravin, 116 So. 
94, 149 Miss. 885. 

Tex.—^Holcombe v, Lorino, 79 S.W.2d 
307, 124 Tex. 446, reversing Lorino 
V. Holcombe, Civ.App., 71 S.W.Sd 
402. 

26 C.J. p 859 note 51. 

64. Neb.—Cummings v. Winters, 28 
N.W. 302, 19 Neb. 719. 

26 C.J. p 860 note 52. 

Admission of lease to sibow color of 
rigrht 

In forcible entry suit, leeise of 
ranch from state was admissible to 
siiow color of right in lessees so as 
to require purcliaser to resort to 
forcible entry and detainer statute to 
acquire p^ossession of the ramoh, and 
to refrain from entering ranch dur- 
ing absence of lessees.—Paxton V. 
Beardon, 76 P.2d 561, 94 Utah 149. 

65. 111.—Bpuglas V. Hartzell, 15 IlL 
App. 251. 

i5 aj. p 860 nqte 53^ 


66. K.T.—Smith v. Smith. 174 N.T. 
S. 747. 

67. Tenn.—Thomasson v. White, 6 
Baxt 148. 

63. Ala.—Washington v. Spriggs, 
105 So. 811, 213 Ala. 622. 

Cal.—Baxiey v. Western Loan & 
Building Co., 27 P.2d 387, 135 Cal- 
App. 426. 

Miss.—HuflC V. Murray, 158 So. 475, 
171 Miss. 656. 

Corporate hooks 

If a Corporation brings an action 
of unlawful detainer against an ex- 
ofBcer thereof for possession of a 
house allowed him as residence while 
in office, the books of the Corporation 
are admissible to show the arrange- 
ment made between the parties.— 
Frazier v. Virginia Military Inst, 81 
Va. 59. 

Evidence of sales contract admissi- 
hle for defendant 

Where plaintiff sued defendant in 
forcible entry and dfetainer, and on 
the trial it appeared that defendant 
vendor had peaceably entered when 
the manager of ,th^ vendee’s assignee 
placed the vendor^s representative in 
I)ossesslon of the premises and ic- 
cepted employment as manager un- 
^r the vendor, the entry was not 
‘‘forcible,” and where possession was 


taken under a sales contract the en¬ 
try and detention were not “unlaw¬ 
ful,*' and consequently evidence of 
the sales contract and defaults there- 
under were admissible when offered 
by defendant, as against plaintifTs 
contention that neither titie nor 
right to possession are admissible in 
actions of forcible entry and detain¬ 
er, the rui e urged by plaintiff heing 
inapplicable hecause no forcible en¬ 
try or detainer had been shown.— 
Baxiey v. Western Loan & Building 
Co.. 27 P.2d 337. 135 Cal.App. 426- 

69. Fia—Harrell v. Martin, 158 So. 
287, 117 Fla, 754. 

Writ of restitutioii 

In forcible entry and detainer pro- 
ceeding, admission of writ of resti- 
tution with return of sheriff thereon 
ousting defendant from possession of 
property was error, where there was 
no showing that writ was based oh 
valid judgment, since validity of 
judgment could not be assumed, and 
accordingly no sufficient predicate 
had been laid for introduction of the 
writ into evidence.—^Harrell v. Mar¬ 
tin, supra, 

70. Ind T.—^Anderson v. Thomas, 47 
S,W. 301, 2 Ind.T. 79. 

’ 71. Mow—Balqh v. Myers, 65 Mo.App. 
1 4SS. 
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Evidence as to the character of the house kept by 
plaintiff is irrelevantJ^ In an action for wrong“ful 
eviction under writ of restitution by the heirs of a 
mortgagor against the mortgagee, testimony tend- 
ing to show that the mortgagee entertained malice 
toward such heirs several months after the eviction 
in suit was inadmissible.'^^ Where the defense is 
that the entry was made after plaintiif^s abandon- 
ment of the premises, evidence that it was originally 
taken by plaintifEs agent and so held is not admis- 
sibleJ^ If one sues the owner of an adjoining lot 
for forcible entry and detainer of a narrow strip 
of ground between their lots, the title to which was 
in dispute, evidence as to the use of a fenee erect- 
ed thereon many years before is immateriaL'^^. 
Where the fact that a previous suit had been 
brought for the property has no hearing on the 
forcible entry or on the title to the land in contro- 
versy, it is irrelevantJ® 

b. Identification and Location of Premises 

Any competent evidence is admissible which is 
relevant and material to identification or location of the 
premises. 

Where the identification of the premises is in is- 
sue, it is proper to admit evidence that plaintiff 
owns no other property in the same locality if such 
evidence has a hearing on identification,'^'^ and this 
is true even though such evidence may also bear 
on the matter of title, which ordinarily is not in 
issue in actions of this character.'^^ The complaint 
on which the original writ was isstied by the justice 
may be looked to by the court in aid of the descrip- 
tion of the premises contained in the writJ^ An 
objection to the introduction of any evidence which 
sceks to challenge the sufficiency of the description 
of the property sought to be recovered is properly 
overruled, if the description as to a portion of the 

property is correct.^O 

c. Entry and Use of Porce 

Any competent evidence is admissible to show the 
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entry where relevant and material to such Issue. Dec- 
iarations and threats by or on behalf of defendant are 
competent on the issue of force. 

In an action for forcible entry, evidence that de¬ 
fendant remained in possession of the premises is 
admissible to show that he made his entry complete 
although he may not be charged with forcible de- 
tainer.^^ It is competent to show that plaintiff was 
arrested at defendant^s instance for the purpose of 
getting him away from the premises so that defend¬ 
ant might enter and take possession.Evidence 
to show good faith in an entry is not admissible 
the question of good or bad faith not affecting the 
right of recovery.S3 Evidence that defendants had 
expended large sums of money in improvements up- 
on the premises is not admissible on the issue as to 
whether there had been an unlawful entry. 

Force. Declarations of defendanfs agent while 
taking possession are competent on the question of 
force,and so are threats of bodil}^ harm and the 
character of defendant for violence.^^ actions 
for forcible entry evidence of force employed to 
maintain possession is not admissible to character- 
ize by relation acts otherwise peaceable by which 
possession was previously obtamed.^”^ Records of 
other suits between other parties with respect to the 
property are prima facie irrelevant on the question 
of forcible entry.^S Evidence that plaintiffs lessor 
had forcibly evicted defendant from the premises 
five days previous to defendant’s forcible entry is 
not admissible in justification of the latter.^9 

d. Demand and Notice Thereof 

Demand for possession may be proved by any com¬ 
petent evidence, but paro! proof of Service of a writtei? 
notice of demand is inadmissible wlthout prior notice to 
defendant to produce the original. Service of notice 
shouid be proved by the testimony of the person effecting 
such Service, or the personal testimony of another hav- 
ing knowledge of the facts, and ordinarily may not be 
proved by an indorsement on the paper. 

It has been held that testimony of plaintiffs 
agents is admissible to show their demand for pos¬ 
session.®® Where the delivery of a written notice 


72. Ala.—Brown v. French, 49 So. 
255, 159 Ala. SiS. 

73- Ky.—Smith v. Berry, 181 S.W. 
379, 167 Ky. 646. 

74- Mo.—Keyser v. Rawlings, 22 Mo. 
136, 

75. lowa.—Delmonico Hotel Co. v- 
Smitli, 84 ISr.W. 906, 112 lowa 659. 
78. Ala.—Fowler v. Pritehard, 41 So 
667, 148 Ala. 261. 

77. Mo.—Miller v. Halleran, 270 & 
W. 427, 219 Mo.App. 195. 

78- Mo.—Miller v. Halleran, supra. 
79« W.Va.—^Moore v. Dougrlass, 14 W. 
Va. 708. 


30. Neb.—^Weatherford v. Union 

Pac. R. €o., 98 N.W. 1089, 5 Neb. 
(Unoff.) 464. 

81. Ga.—Lissner v. State, 11 S.E. 
500, 84 Ga. 669, 20 Am.S.R. 389. 

82. CaL—'Lasserot v. Gamble, 46 P. 
917, 5 Cal.Unrep.Cas. 510. 

83. Oal.—Holland v. Green, 62 Cal. 
67. 

26 G.J. p 860 note 60. 

84. Conn*.-—^Lee v. Stiles, 21 Oonn. 
500. 

85. Ala.—Bibby v. Thomas, 31 So.' 
432, 131 Ala. 350. 
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86. Ala.—Ladd v. Dubroca, 45 Ala, 
421. 

26 C.J. p 860 note 63. 

817. Mich.—Hoffman v. Harrington, 
22 Mich. 52. 

88. Ala.—^Horsefield v. Adams, 10 
Ala. 9. 

26 C.J. p 860 note 65. 

89- Oal.—Rofe V. Duane, 27 Cal. 565. 
90. Ala.—Jefferson County v. Park¬ 
er, 100 So. 338, 211 Ala, 289- 

Error to ©xclnde 

In action for forcible entry anid 
unlawful detainer by county to re- 
cover possession of house from forat- 
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of demand is essentia! to maintain the action, as 
discussed supra § 23, paro! proof thereof is inad- 
missible without a prior notice to defendant to pro¬ 
duce the original,^^ but there is some authority to 
the contrary.^2 Servuce cannot be proved by an 
indorsement on the original paper either by a pri¬ 
vate person^ or an ofiicer,^'^ whether swom or not, 
especially where the officer was not authorized to 
serve notice.^^ A person who serves the notice or 
some other person who has knowledge that such 
Service was made should be called to prove such 
facts.^® It may, however, be established by admis- 
sions of defendant.^'' Where evidence of threats 
by defendant warning plaintiff to keep off the prem- 
ises was admitted to show that defendant was hold- 
ing by force and defendant had admitted that he 
had threatened plaintiff with a prosecution for tres- 
pass if he entered the premises, such evidence was 
admissible as dispensing with other further proof 
by plaintiff of a demand for possession bcfore 
bringing suit,^^ 

e. Damages 

In proving damages, evidence of Injury to the free- 
hold is ordinarily inadmissible, but evidence of rental 
values may be admissible, such as evidence of the loca- 
tion and surrounding conditions. 

Evidence of injury committed by the disseizor to 
the freehold is ordinarily held to be incompetent 
as indicating plaintiff^s damages in an action of 
forcible entry and detainer.^9 It has been held ad¬ 
missible to look to the title in view of the ques- 


§ 57 

tion of damages or rent to be recovered in an ac¬ 
tion brought by a mere intrudor against the wrong- 
ful owner of the land or where claimant by fraud 
induces another to take a lease or to enter under him 
upon a false representation as to his title.^ In such 
cases the title may be looked to on the question 
whether the case made out constitutes in law a 
wrongful entry or detainer.^ In detennining the 
rental value of premises, the peculiar location and 
conditions surrounding them may be shown and 
considered but evidence as to what profits might 
be expected if the premises wrongfully withheld had 
been available to plaintiff for use in connection with 
other property is. not competent to prove the fair 
rental value.^ 

§ 57. Weight and SufEdency 

The genera! rules applicabie to evidence In civii ac- 
tions govern the weight and sufRciency of evidence in 
actions for forcible entry or detainer, as with respect to 
such matters as the plaintiff's possession or right of 
possession and his demand for surrender of the premises, 
and as to the defendant's entry or detainer and the forci¬ 
ble or unlawful character thereof. The plaintiff must 
prove his case by a preponderance of the evidence. 

The rules relating to the weight and sufficiency 
of evidence in forcible entry and detainer actions 
are the same as those in other civi! actions,^ and 
plaintiff must prove his case by a preponderance of 
the evidence;^ but a preponderance is sufficient.'^ 
Under such general rules the evidence in particu- 
lar actions of forcible entry and detainer or the 
like, under the decisions, has been held sufficient ^ 


er wardeti of convict camp, It was 
error to exclude testimony of de- 
mands for possession by two of 
plaintifTs agents and defendanfs 
statement that he would give posses¬ 
sion as soon as he could.—Jefferson 
Oounty V. Parker, supra. 

91. Al£L—Bates v. Ridgeway, 48 Ala. 
611. 

26 C.J. p 860 note 68. 

92. Ohio.—Heller v. Beal, 23 Ohio 
Cir.Ct. 540. 

26 C.J. p 860 note 69. 

^3. 111.—Vennum v. Vennum, 56 lU- 

430. 

OkL—Smith v. Travel, 94 P. '529, 30 
Okl. 512. 

94. 111.—Vennum v. Vennum, 56 111. 
430. 

Okl.—Tankersley v. Castanien, 162 P. 
191, 63 Okl- 18—Smith v. Travel, 94 
P. 529, 20 Okl. 512. 

26 C.J. p 860 note 71. 

95. Okl.—Tankersley v. C^stanien, 
^62 P. 191, 63 Okl. 18., 

96. 111.—^Vennum v. Vehnum, 56 111. 
430, 

Okt—Smith T. Travel, 94 P. 529, 20 
Okl. 512. 


97. Okl,—Tankersley v. Castanien, i 
162 P. 191, 63 Okl. 18. 

98. Ala.—^Bibby v. Thomas, 31 So. | 
432, 131 Ala. 350. 

99- Tenn.—^White v. Suttle, 1 Swan 
169. 

Waste as element of damages see in¬ 
fra § 59. 

1. Tenn,—Philips v. Sampson, 2 
Head 429. 

2. Tenn.—Philips v. Sampson, su¬ 
pra. 

3. Minn.—^Noyes v. Prench Xiumber- 
ing Co., 83 X.W. 385, 80 Minn. 397. 

4. Philippine.—Sparrevohn v. Pish- 
er, 2 Philippine 676. 

5. Tenn.—Westmoreland v. Parmer, 

7 Tenn.App. 385, 3S8j citing Oorpns 
Juris. 

a W.Va—Wiles v. Walker, 106 S.K 
423, 88 W.Va 147. 

^owing superior possessory entry 

In forcible entry and detainer 
plaintiff cannot prevail uniess by pre¬ 
ponderance of the evidepce he shows 
a possessory entry superior to that of 
the defendant.—^Wiles v. Walker. su¬ 
pra. 

7. Ohio.^—Nasar v. Upton, 25 Ohio 
I , Cir.Ct., N.S., 193. j 

U95 


8- 111.—Russell V. Barnowskl, 35 N. 

EL2d 688, 311 IIl.App. 293. 

Ky.—Lunsford v. Hughes, 130 S.W. 
2d 39, 279 Ky. 175. 

Minn.—Mutual Trust Life Ins. Co. v. 

Berg, 246 N.W. 9, 1S7 Minn. 503. 
Mo,—Bedell v. Garton, App., 70 S.W. 
2d 372—Vance v. Morrish, App., 279 
S.W. 173. 

OkL—Bardwell v. Riverside Oil & Re- 
fining Co., 280 P. 1083, 139 Okl. 26. 
26 C.J. p 861 note 95 ta]. 

To authorise reeovery of possession 
and damages 

Ark.—^Alexander-Armberg v. Hollis, 
171 S.W. 915, 115 Ark. 589. 

To make ont prima facie case of un¬ 
lawful detainer 

Wash.—Columbia & Puget Sound R. 
Co. V. Moss, 87 P. 951, 44 Wash. 589. 

Two or more defendants 

(1) Evidence held to support ludg- 
ment that one defendant was guilty 
of forcible detainer but not that an¬ 
other was so gullty.—Paxton v. Pish- 
er, 45 P.2d 903, 86 Utah 408. 

(2) Evidence held to support 
plaintifTs judgraent of forcible entry 
and detainer as to one defendant and 
not aa to another defendant charged 
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to authorize recovery by plaintiff or insufficienti to 
authorize recovery by plaintiff; or sufficient or in- 
sufficient to show particular matters^^i such as plain- 
tifFs possession of the premises,^^ which must be 
shown by proof of physical facts and not by mere 
public rumor or has been held sufficient or in- 
sufficient to show the fact of entry by defendant,^^ 


or a detention of the premises by him,i4 
the employment of force,!^ as in effecting- an en- 
tryifi or in maintaining a detention or to show 
the unlawful character of defendant's entry or de- 
tainer;^^ or to show defendant’s possession of the 
premises at commencement of the suit;ii or to 


■with. having aided and abetted.— 
Jackson v. Black, Mo.App., 286 S.W. 
410. 

(3) Evidence that defendants in 
forcible detainer employed persons 
who removed plaintiffs’ effects from 
bouse and furnished codefendant 
with suppiles and assistance, en- 
abling her to maintain possession 
against plaintiffs’ return, held to 
warrant trial judge’s conclusion that 
they were parties to eviction, al- 
though their own testimony would 
warrant different conclusion.—Sun- 
day V. Moore, 237 P. 1014, 135 Wash. 
414. 

(4) Evidence held sufficient to 
show that defendants aiding and 
abetting others to enter and maintain 
their unlawful possession of the 
premises were responsible for result¬ 
ant damag-es even though such aiding 
defendants were never personally in 
possdssion.—Sunday v. Moore, supra. 
9. Ga.—Cate v. Knight, 73 S.E. 1079, 

10 Ga.App. 664. 

26 €.J. p 862 note 96. 
la Defendanfs knowledge of plain- 
tiff’s rights in public land. 

In a forcible entry and detainer 
proceeding for a tract of public land, 
evidepce held sufficient to show that 
defendant took possession with no- 
tice that plaintiff Corporation was the 
ownef of the improvements and in 
constructive possession of the prem¬ 
ises, although in any event defend- 
ant’s good faith would have afforded 
no defense.—^Willows Cattle Co. v. 
Connell, 220 P. 1082, 35 Ariz. 592. 
Ideutiflcatioii of property 

Evidence held to Sustain finding in 
unlawful detainer that property de- 
scribed in trust deed as north half of 
lot '5 was same tract which defend¬ 
ants occupied and refused to give up, 
aitl^opigh designated as lot 4 on piat 
dealing with adjacent lots.—Miller 
V. Halleran, 270 S.W. 427, 219 Mo. 
App. 195. 

Itelatiouship of parties 
In tlnlawful detainer action, evi¬ 
dence held to sustain flnding rela- 
tion of landlord and tenant did not 
exlsh:—Richardson v. King, 10 P.2d 
323, 51 Idaho 762. 

Want o>f STood faith 

Evidence held sufficient to show 
defendanfs caprice and want of good 
faith.—Nichols v. Eustis, 131 N.Y.S. 
265, 14-6 App.Div. 475. 

11. At time of e&txy 

(1), Evidence held sufficient to 


show plaintiff's possession of the 
premises at time of entry.—McCor- 
mick V. McDowell, 90 S.W. 541, 121 
Ky. 832—26 C.J. p 861 note 95 [j]. 

(2) Evidence held insufficient to 
show plaintiff’s possession at time of 
entry.—Bush v. Thomas, 50 So. 133, 
162 Ala. 16S—26 C.J. p 862 note 96 
[e] (1), 

Pive days’ peaceable and nndisturbed 
possession 

(1) Evidence held sufficient to 
show that plaintiff was in the peace¬ 
able and undisturbed possession of 
the land for a period of flve days 
next preceding defendanfs entry.— 
Randolph v. Husch, 294 P. 238, 159 
Wash. 490—Sunday v. Moore, 237 
P. 1014, 135 Wash. 414. 

(2) Evidence held to support find- 
ing that plaintiff was not in peace¬ 
able possession of premises at time 
defendant went into possession, nor 
at any time within flve days next 
preceding- that date, within Reming- 
ton Comp.St. § 811.—Hager v. Parch- 
er, 240 P. 924, 136 Wash. 518. 

At commencement of suit 

Evidence held sufficient to show 
plaintiffs possession at commence¬ 
ment of suit.—Pensoneau v. Bertke, 
82 111. 161—Huftalin v. Misner, 70 
111. 205. 

Possession within three yeaxs 

In unlawful detainer suit, evidence 
established plaintiffs’ possession 
within three years prior to institu- 
tion of suit.—Smith v. Spencer, 130 
S.W.2d 653, 234 Mo.App. 1. 
Possession through another 

Evidence held sufficient to show 
plaintiffs possession through a third 
person who was a share cropper or 
laborer.—Douglass v. Lamb, 247 S.W. 
77, 157 Ark. 11. 

Scraanbliug possession 

Evidence .held sufficient to show 
that plaintiffs possession was a mere 
“scrambling'' one insufficient to sup- 
port the action.—Welllng v. A,bbott, 
173 P. 245, 52 Utah 240. 

12, Mo.^—Milem v.. Preeman, 117 S.; 
W. 644, 136 Mo.App. 106. 

13. Cal.—Orly v. Russell, 200 p. 
732, 53 Cal.A pp. 660 . 

I4w Cal.—Orly v. Russell, supra. 

15i N.Y.—Quinn v. McCochrane, 206 
N.Y.S. 550, 210 Apli.Div. 569, af- 
firmed 148 N.E. 748, 240 N.Y. 660. 
Pa.—May er v. -Chelten Ave. Bldg. 
Corporation, 18-3 A. 773, 3M Pa 
193. 
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Evidence held sufficient to war¬ 
rant sufbmission to jury of issue 
whether defendant used force neces- 
sary to sustain the action. 

Ark.—Douglass v. Lamb, 247 S.W 
77, 157 Ark. 11. 

Mont.—'Sprinlile v. Anderson, 187 p. 
909, 57 Mont. 219. 

16. lEvldence held sufficient 

(1) To show forcible character of 
entry. 

Ark.—Black v. Handley, 240 S.W. 
411, 158 Ark. 640. 

Cal.—Morris v. Turley, 271 P. 916, 
94 Cal.App. 691. 

(2) To Show no forcible entry.— 
Bisencon v. Walters, 203 Ill.App. 38. 

Evidence held insufficient to show 
forcible entry.—Spellman v. Rhode, 
81 P. 395, 33 Mont 21—26 C.J. p 862 
note 96 [c]. 

17. Evidence held sufficient to show 
forcible detainer. 

111.—Merrin v. Lewis, 90 111. 505. 
N.Y.—Pharis v. Gere, 18 IST.E. 135, 
110 K.Y. 336, 1 L.R.A. 270. 
Evidence held insufficient to show 
lack of forcible detainer or to sus¬ 
tain finding that defendant was not 
guilty of forcible detainer after de- 
mand for possession.—Kelsey v. 

, Palmer, 184 111.App. 3,25. 

18. Miss.—Sistrunk v. Majure, 192 
So. 5, 186 Miss. 814. 

2 6 C.J. p 861 note 95 [gj, [h], 
Defendanfs forfeited patent and 
plaintiff’s muniment of title 
A forfeited tax land patent from 
the state held by defendant in pos- 
' session of certain lands did not show 
'that defendant was wrongfully with- 
holding possession of lands or that 
he had wrongfully turned plaintiff 
out of possession, nor did the fact 
that plaintiff had an outstanding 
muniment of tit^ prove that defend¬ 
ant held possession unlawfully, and, 
in absence of evidence showing 
wherein or how defendant entei:‘ed 
possession, plaintiff could not recov- 
er.—Sistrunk v. Majure, supra. 

19. EYideii,ce held sufficient to show 
defendant^s possession.—Mopre v. 
Blackstone, 180 P. 526, 20 Ariz. 328^ 
26 C.J. p 861 note 95 [m]. 

Evidence held instifflcient to show 
defendant^s poSsession. 

(1) Generally.-—Preston v. Da vis, 
112 :nLApip. 63*6. ‘ 

' (2) Proof that defendant is still in 

possession does not suffice to show 
that he was in possession when suit 
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show a right of possession by ar defend- | of the premises,®^ or to show Service of notice to 

ant or to sbow plaintiffs demand for possession 1 quit or surrender possession.^^ 

K. DAMAGES AND COSTS 


§ 58. Right to Damages 

Plaintiff or defendant, tf successful in the action, is 
entitied to recover damages only to the extent that suet» 
a recovery is authorized by statute. 

The action being purely statutory, the right to re¬ 
cover damages of either plaintiff or defendant de- 
pends on the language of the statute which creates 
the remedy.2^ In the absence of some statutory 
provision expressly authorizing it, damages cannot 
be recovered by plaintiff nor is defendant, al- 
though an action of unlawful detainer is decided in 
favor of him, entitied to an inquest of damages.-® 
Under some statutory provisions, however, a suc¬ 
cessful plaintiff may be awarded damages in ac- 
tions of this character,unless he has waived his 
right thereto.^^ However, damages can be allowed 
plaintiff only as an incident to the right of posses¬ 
sion,and if there is no claim to recover posses¬ 
sioni® or no recovery of possessioni^ there can be 
no award of damages, a claim for which must be 


asserted in an ordinary civi! action.^* Under some 
statutory provisions also, if defendant in forctbie 
detainer disputes plaintifFs right to possession, he 
may prove his damages,ii and on a verdict in his 
favor the court should render judgment for damag¬ 
es assessed against plaintiff and his sureties,®^ but 
this rule does not apply where defendant is in pos¬ 
session without right, and plaintiffs failure to re¬ 
cover is due entirely to his seeking relief by the 
wrong form of action.^^ If defendant is ousted 
from possession of only part of the premises he is 
not entitied to recover damages for the detendon 
of the whole.3® 

§ 59. Measure and Elements of Damages 

The damages recoverable are such as are the natural 
and proximate resuit of the acts complained of, and 
usually Involve the elements of loss of rents, loss of all or 
part of a crop, the expense of protecting the property, 
and, under some statutes, waste. In a proper case ex- 
empiary damages may be awarded. 


was begun.—Godair’s EJstate v. Case, ] 
220 Ill-App. 34S. ^ ] 

20- 111.—'Layzod v. Martin, 2$ N.E. | 

2d 423, 305 Ill.App. 1. i 

26 C.J. p 861 note 95 EU. ' 

Deed 

(1) In action of unlawful entry 
and detainer, deed to plaintiff, in ab¬ 
sence of evidence to contrary, has 
been held to constitute sufficient evi¬ 
dence of plaintiffs right to posses¬ 
sion of land, since recitals in deed 
were prima facie correct.—Huff v. 
Murray, 158 So. 475, 171 Miss. 656. 

{2) On the other hand, it has beeni 
held that the mere taking of a deed 
from a third person, without evi¬ 
dence showing title or possession in 
him, does not establish right of pos¬ 
session in plaintiff-—Layzod v. Maiv 
tin, 26 N.B.2d 423, 305 Ill.App. L 

21. Ky.—Lemaster v- Lemas ter, 224 

S.W. 466, 188 Ky. 829. 

^6 C.J. p 862 note H [g]. [i]. 

22. Evidence held suffledent to show 
that demand for surrender of prem¬ 
is es had. been made by plaintiff,— 
Paxton V. Fisher, 45 P.2d 903, 86 
TJtah 408. 

Svidmice held Disafficient to show 
dertiatld-—Edwards v. Bodkin, 185 P. 
423, 43 Cal.App. 405. 

:23. EvidexLce held snfELdent 

(1) To show proper Service of de¬ 
mand.—Huftalin v. Misner, 70 IlL 
205—Campbell v. McParland, 86 111. 
App4 4674 

(.3) To show Service of notice to 
^luit. 


N.M.—Springer v. Wasson, 183 P. 
393, 25 X.M, 379. 

Okl.—Northeutt v. Bastable, 134 P. 
423, 39 Okl. 124—Martin v. Hart- 
shome, 87 P. 854, 17 Okl. 5S6. 
Evidence held insuffident to show 
Service of demand.—Ball v. Peck, 43 
IH. 482. 

24. Ark-—'White River Land & Tim- 
ber Co. v. Hawkins, 194 S.W. 9, 128 
Ark. 377. 

25, Ala.—Cassady v. Williams, 174 
So. 481, 485, 234 Ala. 282, citing 

Corpus Jtpd». 

Or,—Reckard v. Ryan, 288 P. 1053, 
133 Or. 108. 

Utah.—Forrester v. Cook, 293 P. 206, 
214, 77 Utah 157, Quoting Corpus 
Juris. 

26 C.J- p 862 note 97. 

Restitution of premises as being only 
proper judgment for plaintiff see 
in^ra 5 73., 

28. Ark.—White River La n d Co. v. 

Hawkins, 194 S.W. 9, 128 Ark. 377. 
26 C.J. p 862 note 99. 

27. Ala.—H. G. HSlI Co. v. Tayior, 
- 174 So. 48i', 485, 234 Ala. 3S2, cit¬ 
ing Corpas JtEris- 

Colo.—Lane v. Morris, 237 P. 154, 
77 Colo. 343. 

Wash.—Sunday v. Moore, 237 P. 1014, 
135 Wash. 414—Tobakas v. Gaty, 
208 P. 257, 121 Wash. 136. 

26 C.J. P 862 note 4. 

Ststutozy damag^es are not InteniSU 
ed as a penalty for withholding of 


premises, but as compensation for 
; us>e thereof.—Lane v. Morris, 237 P. 

1154, 77 Colo. 343. 

28. Mo.—McKinney v. Harral, 36 
Mo.App. 337. 

IWash.—Huston v. Big Bend Land 
, Co., 179 P. 101, 106 Wash 130. 

^ 26 C.J. p 862 note 13. 

s29. Ind.T.—Wilson v. Smith, 89 S. 

I W. 1009, 6 Ind.T. 108. 

Mont.—McCleary v. Crowley, 56 P. 

227, 22 Mont. 246. 

26 C.J. p 862 note 8. 

30. Wash.—Stevens v. Jones, 82 P. 
754, 40 Wash. 484. 

31. Cal.—Edwards v. Bodkin, 185 P- 
423, 43 Cal.App. 405. 

26 Cjr. p 862 note IQ. 

32. Wash.—Stevens v. Jones, 83 P. 
754, 40 Wash- 484. 

Separate action to recover double or 
treble damages see infra § 61. 

33. Ark.—^Denton v. Toung, 242 S. 
W. 801, 154 Ark. 538—White River 
land & Timber Co. v. Hawkins, 
194 S.W. 9, 128 Ark. 277. 

; Okl.—Lipseomb v. Allen, 102 P. 86, 
23 Okl. 818. 

34. Okl.—Lipseomb v. Allen, supra. 

35- Ark.—^Williams v. Petty, 271 S. 
W. 9, 168 Ark. 642—Denton v. 

Toung, 242 S.W. 801, 154 Ark. 588 
—White River Land & Timber Co. 
V. Hawklna, 194 S.W, 9, 128 Arfe. 
,,277.' 

36. Cal.—^Thompson v. Smith, 28 
Cal. 527. 
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§ 59 

The damages recoverable are such as are the 
natural and proximate resuit of the acts complained 
of, and nothing beyond this.^'^ Items of damages 
recoverable include the loss of all^^ or part^^ of a 
crop that couid have been obtained in the absence 
of the acts complained of, and the expense of pro- 
tecting the property, etc.^® On the other hand, 
there can be no recovery for injury to business,^^ 
for bodily and mental pain,^^ for losses resulting to 
plaintiff on the breach of defendant’s expressed 
promise to surrender possession,^^ or for the ex¬ 
penses of defending the suit and attorney^s fees;^^ 
nor can damages for conversion of plaintiff’s chat- 
tels be recovered.^^ Damages cannot be recovered 
for timber taken from the land which had previ- 
ously been determined to belong to defendant in 
a replevin suit,^^ 

Rents amd profits. Where under the statute dam¬ 
ages are recoverable, the reasonable value of the 
rents and profits, or the rental value, of the land is 


an element of damage which is generally to be taken 
into consideration,^'^ without regard to the nature 
or extent of the right or titie by which possession 
was held,^^ and according to some decisions this 
is the proper measure of damages.^^ Where it is 
shown that defendant soon after the institution of 
the suit abandoned the premises and that other per- 
sons intruded, claiming not for defendant but for 
themselves, defendant will not be responsible for 
the rent accruing after the abandonment.^<^ Inter- 
est on damages awarded is not recoverable where 
the damages are based on the reasonable rental val¬ 
ue of the premises, and not on a fixed or agreed 
rental. 

Improvements. In the absence of a statute au- 
thorizing it, compensation for improvements cannot 
be claimed in an action for forcible entry and de- 

tainer^^ or for unlawful detainer.^S 

Waste. Under some statutes it has been held 
that Waste committed upon the premises is an ele- 


37, Tex.—Perry v. Luettich, Civ. 
App., 93 S.W.2d 790, reversed on 
other grounds 121 S.W.2d 332, 132 
Tex. 159, 

Utah.—Forrester v. Cook, 292 P. 206, 
211, 77 Utah 137, citing Corpus 

Juris. 

Wash.—Tobakas v. Gaty, 208 P. 257, 
121 Wash. 136. 

26 C.J. p 862 note 14. 

The measure of damages for the 
unlawful detention of land is the 
difference between the value of the 
land when taken possession of by the 
defendant and when it was restored 
to the complainant, together with the 
rental value while in defendant's pos¬ 
session.—Taylor v. Beaty, 8 Tenn. 
App. 310. 

Eutry by lessee^s surety 

The measure of a lessee’s damag¬ 
es for a forcible entry and detainer 
by the lessee's surety, who paid the 
rent to the lessor, is the difference 
between the rent reserved and the 
value of the premises for the period 
plaintiff was out of possession.— 
Quinn v. McCochrane, 206 N.Y.S. 550, 
210 App.Div. 569, affirmed 148 N.E. 
748. 240 N.Y. 660. 

Bamages held excessive 

(1) ?100 damages, where only evi- 
dence as to monthly rents and profits 
placed them at $3 per month, fixed 
at $21 in the verdict.—Jackson v. 
Black, Mo.App., 264 S.W. 432. 

(2) $450, where the maximum 
damage shown by the evidence couid 
have been only $250.—Orly v. Rus- 
sell, 200 P. 732, 53 Cal.App. 660. 

Bamages held uot excesslve 

Award of $75 damages for wrong- 
ful entry $Lnd detainer and $183 rents 
and profits where plaintiff filed re¬ 


mittitur of $183.—Jackson v. Black, 
Mo.App., 286 S.W. 410. 

38. Ind.T.—Case v. Hali, 46 S.W. 
ISO, 2 Ind.t. 8. 

26 C.J. p 863 note 16. 

39. Cal.—Giddings v. '76 Land & 
Water Co., 23 P. 196, 83 Cal. 96. 

40. Cal.—San Prancisco & Subur- 
ban Home Bldg. Soc. v. Leonard, 
119 P. 405, 17 Cal.App. 254. 

41. Mo.—^Wanborg v. Karst, 4 Mo. 
App. 563. 

42. Cal.—Anderson v. Taylor, 56 
Cal. 131, 38 Am.R. 52. 

43. Mich.—Howser v. Melcher, 40 
■ Mich. 185. 

44. Tex.—Perry v. Luettich, 121 S. 
W.2d 332, 132 Tex. 159, reversing, 
Civ.App., 93 S.W.2d 790. 

45. Mo.—Hafner Mfg. Co. v. St. 
■Louis, 172 S.W. 28, 262 Mo. 621. 

46. Tenn.—Taylor v. Beaty, 8 Tenn. 
App. 310. 

47. D.C.—Green v. Mcintire, 42 App. 
D.C. 250. 

Tenn.—Taylor v. Beaty, 8 Tenn.App. 
310. 

Utah.—Forrester v. Cook, 292 P. 206, 
211, 77 Utah 137, citing Corpus 

Juris. 

Wash.—Sunday v. Moore, 237 P. 1014, 
1016, 135 Wash. 414, auoting Cor¬ 
pus Juris. 

26 G.J. p 863 note 27. 

Computatiou of period for which 
reutal value allowed 
In action for unlawful detainer 
predicated on judgment creditor’s 
failure to remove from debtor's farm 
cattle purchased, at ,sheriff's sale, 
permitting jury in jascert^ning fair 
rental value of land during period of 
detention to begin period as pf date 
of sheriff's sale was erroneous where 


it was to debtor’s advantage to have 
cattle remain on farm while he ne- 
gotiated for repurchase of cattle.— 
Reichlin v. First Nat. Bank, 51 P.2d 
380, 184 Wash. 304. 

48. Cal.—Roff V. Duane, 27 Cal. 565. 
Wash.—Sunday v. Moore, 237 P. 1014, 
135^ Wash. 414. 

48. Cal.—McFarland v. Carpenter, 
63 P.2d 859, 18 Cal.App.2d 205. 
Wash.—Reichlin v. First Nat. Bank, 
51 P.2d 380, 184 Wash. 304—Sun¬ 
day V. Moore, 237 P. 1014, 135 
Wash. 414. 

26 C.J. p 863 note 29. 

Minimum damages 

Although damages recoverable for 
unlawful detainer may not be re- 
stricted to rental value, and may in¬ 
clude more, rental value is minimum 
recovery.—^Forrester v. Cook, 292 ,P. 
206, 214, 77 Utah 137, citing Corpus 
Juris. 

Where no proof was offered af 
permanent damages to realty by de¬ 
fendant during detention, plaintiff 
suing for unlawful detainer was 
limited to fair rental value thereof. 
—Reichlin v. First Nat. Bank, 51 P* 
2d 380, 184 Wash. 304. 

50. Miss.—‘Newman v. Mackin, 21 
Miss. 383. , 

51. “Cal,—McJB^rland v. Carpenter, 
63 P.2d 859, 18 Cal.App.2d 205. 

5a Me.—U. S- V. Currili, 78 A. 5-$8r 
107 Me. 38?, Ann.Cas.l912D 5ll 
26 C.J. p 863 note Sb\ 

Right to compensation for improve-, 
ments generally see the C.J.S.' titie 
; Improvements § 6, also 31 C.J. p 
313 note '89-p 3ls note 60. 

53. Ind.T.—Pybos v. McLaughlin, , 51 
S.yv;. 1075, 2 , .]:^d.T. 432. 

Mo.—Sims V. Kelsay, 75 Mo. 68. ^ 
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ment of damage which must he considered by the 

jury.54 

Excmplary or punitive damages may be recov- 
ered, under the statutes, where the entry was wan- 
ton and malicious,^^ but not where the acts com- 
plained of were done under color of right and in 
good faith and without malice.^^ 

Nominal damages, If the injury caused by the 
violation of one’s possession is merely technical, 
nominal damages only will be awarded.^*^ 

§ 60. Double or Treble Damages 

The damages awarded by the jury may, under some 
statutes, be doubled or trebled by the court. 

Some statutes authorize a judgment for plaintiff 
for double or treble damages.^S These statutes are 
highly penal in their character and are subject to 
striet construction and ordinarily they are re- 
garded as mandatory and as impK^sing the duty on 
the court to double or treble the damages awarded 
by the jury,^^ although some statutes have been 


§ 60 

considered to be merely directory.®! They are not 
retroactive and no damages are recoverable which 
accrued prior to the time that the statute went into 
effect.^^ 

The damages which may be doubled or trebled 
are the actual • damages sustained^^ and not the 
actual and punitive damages.®^ Moreover, noth- 
ing can be doubled or trebled but what the jury 
specifically report as damages;^^ and the terms of 
their verdict must control,®® unless the damages 
awarded by the jury are in excess of the amount 
claimed in the complaxnt^^ If the complaint States 
a cause of action in addition to the forcible entry 
and detainer complained of and the verdict is gen- 
eral, the court has no power to treble the amount 
of the verdict since this cannot be done without 
trebling damages which the statute does not au¬ 
thorize to be trebled.®^ Double or treble damages 
cannot be recovered unless the force essential to 
constitute a forcible entry or forcible detainer, such 
as will authorize a restitution of the premises, is 
established a mere trespass, however wrongful 


54. D.C.—Green v. Mcintire, 42 App. 
D.C, 250. 

26 €.J. p S63 note 35. 

In. Tennsssee 

(1) Damages for waste liave been 
held recoverable.—Taylor v. Beaty, 
S Tenn.App. 310. 

(2) Earlier cases, however, stated 
Ihat the damages should not include 
injury merely to the freehold.—Spill- 
man v. Walt, 12 Heisk. 574—^White 
V. Suttle, 1 Swan 169. 

55. Cal.—Orly v. Russell, 200 P. 
732, 53 Cal.App. 660. 

'Mo.—^Wamsgahz v. Wolff, 86 Mo.App. 
205. 

Double or treble damages see infra § 
60. 

56. Ky.—Smith v. Berry, 181 S.W. 
379, 167 Ky. 646. 

.57. CaL—Pacific States Auxiliary 
Corporation v. Farris, 5 P.2d 452, 
453, 118 Cal.App. 522, citing Cor¬ 
pus Juris. 

jBromirtal damages only will be 
awarded 

(1) Where plaintiff was forcibly 
-ejected‘ from property and defendant 
was entitled to possession if he had 
proceeded lawfully.—Cutshaw v. 
Campbell, 3 TenruApp. 666. 

(2> When the ownfer enterS on land 
forcibly and ejects a person who is 
'in the actual possession, without ti- 
tle-—Mosseller v. Deaver, 11 S.E. 
529, 106 K.C. 494, 19 Am.S.R. 540, 8 
L.R.A. 5 a?. 

(3) In absence of evidence show- 
ing rental value of apartment occu- 
pied by one taking possession of 
apartment building for about two 
■weeks or expejises .incurred.—^Pacific 


States Auxiliary Corporation v. Par¬ 
ris, 5 P.2d IIS CaI.App. 522. 

58. X.T.—Xichols v. Eustis, 131 N. 
T.S. 265. 146 App,Div, 475. 

26 C.J. p 863 note 38. 

59. Utah.—Forrester v. Cook, 292 P. 
206, 77 Utah 137. 

26 C.J. p 863 note 39. 

60. Mo.—Feedler v. Schroeder, 59 
Mo. 364. 

Utah.—Forrester v. Cook, .292 P. 206, 
77 Utah 137. 

26 C.J. p 863 note 42. 

61,. Nev.—Glock v. Elges, 159 P.! 

629, 39 Nev. 415. | 

Wash.—Gaffney v. Megrath, 39 P. i 
973, 11 Wash. 456. | 

Beason for mle | 

"Penalties are not favored in the 
law, and . . . and the use of 

the Word ‘may' in the statute was 
intended to permit, but not require, 
treble damages.”—Glock v. Elges, 159 
P. 629, 631, 39 Nev. 415. 

62. Mich.—^Newkirt: v. Tracey, 27 N. 

W. 884, 61 Mich. 174. 

03. S.C.—Vance v. Ferguson, 85 S. 

E. 241, 101_S.C. 125. 

Utah.—Forrester v. Cook, 292 P. 2Q6, 
77 Utah 137. 

26 C.J. p 864 note 44. 

Under a statute which provides for 
the recOvery of rents, damages and 
waste, but for the trebling only of 
damages, rents accruing before term- 
ination of tenancy may not be 
trebled in computing damages for 
unlawful dethiner; but after tenan¬ 
cy has been terminated by statutory 
notice^ person in unlawful possession 
becomes liable for rental value or 

1199 


reasonable value of use and occupa- 
tion, which is recoverable as damag¬ 
es and therefore may be trebled.— 
Forrester v. Cook, supra 
64i. S.C.—Vance v. Ferguson, 85 S. 

E. 241, 101 S.C. 125. 

26 C.J. p 864 note 44. 

65. Utah.—Forrester v. Cook, 292 P. 
206, 77 Utah 137. 

26 C.J. p 864 note 45. 

The jury should fix the damages, 
and then, if the plaintiff so desires, 
he should appeal to the court to have 
the damages doubled or trebled,— 
Orly V. Russell, 200 P. 732, 53 Cal. 
App. 660. 

66. Mich.—Howser v. Melcher, 4G 
Mich. 185. 

67. Mo.—^Feedler y. Schroeder, 59 
Mo. 364. 

AlZegation in complaint see supra § 
44. 

68. Mich.—Thayer v. Sherlock, 4 
Mich. 173: 

Cal.—Orly V. Russell, 200 P. 732, 
53 CaLApp. 660. 

N.Y.—Arout V. Azar, 219 N.T.S. 431, 
219 App.Div. 260—BilUg v. Nelson 
Properties, 2 N.T.S. 2d 364, 166 

Misc. 301. 

26 C.J, p 864 note 48. 

TTnusoal force 

A statutory provision allowing re- 
covery of treble damages for forci¬ 
ble entry or detainer applies only 
where force is unusual, or tends to 
bring about breach of the peace, and 
entry is with a strong hand, or a 
muititude of people, or in a riotous 
manner, or, with persona! violence, or 
with threat and menaee to life and 
limb, or under circumstances whic^if 
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it may be, is not sufficient/® nor do the statutes 
ordinarily apply as against one who takes or holds 
possession under a claim of right.^i However, the 
particular statute may provide for double damages 
in case of an unlawful detainer/^ or for uniawfui 
detainer provided the detention was willful and 
knowingly wrongful on the part of the tenant.'^^ 

§ 61. Recovery by Separate Aetion 

The damages may, under some statutes, be recovered 
in a separate action for trespass. 

Under some of the statutes, damages for forcible 
entry and detainer may be recovered in a separate 
action for trespassJ'* 

§ 62. Costs 

Costs ordinarily are awarded fn favor of the suc- 
cessful party, whether plaintiff or defendant. 

As a general rule a successful plaintiff in an ac¬ 
tion for forcible entry and detainer is entitled to 
costs'^5 and where defendant prevails costs should 
be awarded in his favor.*^® However, even thongh 
judgment is rendered for plaintiff, defendant may 
be awarded costs, if, on demand by suit, where 


36 C.J.g. 

there has been no previous demand, he offers to 
give up possession when served with process on 
filing his pIea/7 and he is not liable for costs 
where it appears that the only possession had by 
plaintiff of the land in question consisted of plac- 
ing some lumber on it, which was removed by de- 
fendant.^S Where by consent of counsel it is made 
to appear to the court -after issue joined that de¬ 
fendant had yielded possession of the premises in 
controversy to plaintiff, thereby extinguishing the 
cause of action, the court is without jurisdiction to 
render judgm.ent for plaintiff and tax defendant 
with the costs The amount and items which are 
allowable as costs depend on the statutory provi- 
sions.^® 

Judgment on disclaimer. If defendant pleads 
that he is not in possession, the. judgment wiU be 
for costs against plaintiff,si or if issue joined the 
only issue involved will be as to whom the costs 

would be taxed.^2 

Security for costs, When the statute requires a 
bond for costs to be given when the action is 
brought, it will be dismissed for the want of shch 
bond.^^ 


L. TBIAL AOT) NEW TRIAL 


§ 63. In General 

The rules refating to triais In ctvii action in general 
apply, except in so far as they are modified by the statu¬ 
tory provisions or peculiar facts involved. 

The rules relating to triais in civil actions in 


general apply to a trial of an action for forcible 
entry and detainer, except to the extent that they 
are modified by the statutory provisions, or by the 
peculiar nature of the facts, involved in such an 
action.84 Under some statutes relating to triais for 


would naturally inspire fear and lead 
one to apprehend dangrer of personal 
injury if he defended his possession. 

V. Nelson Properties, 2 K.Y. 
S.2d 364, 1S6 Misc. 301. 

Breafc i ng fenee by railroad on its 
own rig-ht of way, allowing adjoining 
landowner’s cattle to escape, is not 
forcible entry and detainer, permit- 
ting trebling- of damages.—^Brown v- 
Southern Ry. ‘Co.. 131 S.E. 6S1, 136. 
S.C. 214. 

70. Mich.—Shaw v. Hoffman, 25 
Mich. 162. 

N.Y.—^Arout V. Azar, 219 N.YS. 

219 App.Div. 260—Billig v. Nelson 
Properties, 2 N.Y.S.2d 364, 166 

Misc, 301. 

Bamages to personal property by 

trespasser are not grounds for treble 
damages.—Arbut v. Azar, 219 N.Y. 
a 431, 219 App.Div. 260. 

71* Idaho.-f-R.ead v. C*a Shonse, 261 
, P. 773, 45 Idaho 299. ^ ^ 

S.D, —^Woodring v. Winner Nat. Bank 
of Winner, S.D., 227 N.W., 438, 56 
S.D. 43—Baldwin v. Bohl, 122 NiW. ! 
247, 23 aD. 305. ^ : 


72. Mo.—Michau v. Walsh, 6 Mo. 

346. 

73. Pia.—McLean v. Spratt, 20 Fla. 
515. 

74. Mich.—^Lane v. Ruhl, 61 N.W. 

347, 103 Mich. 38. 

26 C.J. p 864 note 55, 

75. Wash.—Tobakas v. Gaty, 208 P. 
257,-121 Wash. 136. 

26 C.J. p 882 note 11. 

In the City conrt of New York, it 
has been held that if a plaintiff re-, 
covers judgment for flfty dollars, ip 
an action for forcible entry and de¬ 
tainer, he is entitled to costs.— 
Mandel v. Pertig,’ 121 N.Y.S. §69, 65! 
Misc. 310, 

76. Ark.—Williams v. Petty, 2^1 S. 

, W. |9, 168 4rk. ,642. 

IU.—Chapman v. Knowles, 34 lii.App. 

, 568.,, ,, ' 

77. Mi^:-^Rabe v. 18 Miss. 

440, 48 Ajbi,D, 763. 

76. Ark.^Salinger v, Gunn, 33 S.W. 

, .959, . 61 Ark. 414. , . ; , 

79. Okl.—Obert v. Kahn, 146 P. 403, 

’ 45 Okl. 219, 220. 


80- Mich.—^Dibell v. Feople, 22 Mich. 
371. 

26 C.J. p 882 note 16. 

81. Miss.—Murf v. Maupin, 74 So. 
614, 113 Miss. 670. 

sa, Miss.—Murf v. Maupin, supra. 

83. Vt—Whittaker v. Perry, 37 Vt 

631. /i 

84. R.T.—Levy v. David, 52 A, lOSO, 

24 R.I. 249. , 

The gnes^on of granting separate 
triais to several defendants is with- 
in the discretion of the trial judge.^ 
Levy V. David, supra., 

An^ offer of further proof hy de¬ 
fendant made at the conci u^iop of 
the trial and folLowing argument of 
counsel, in uplawfui detainer by pur- 
!cha$er at a sale und-^r a trust deed, 
respecting a purported settlemenf of 
the obligations of the original own- 
er of the property to defendahl^ niay 
be rejected as containing pothi^^ 
constituting a defense.^—^Nineteiwth 
Realty Co. v.,Diggs, 2^ P.2d .522, 134 
CalApp. 278. 
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forcible entry and detainer before jnstkes, the jus- 
tice shouid enter upon his docket the evidence re- 
jected or admitted over objection,^^ reasons 
for admitting or rejecting such evidence,^® and the 
return of the sheriff to the venire.^’^ Under some 
statutes, also, one who has been wrongfully ousted 
from possession of land may be entitled to have the 
daxnages sustained by him assessed by the jury try- 
ing the main issue in forcible entry and detainer.^^ 
Under a statute authorizing the summons to be re- 
turnable to, and the case heard and determined at, 
any term of the court, the action may be brought, 
docketed, and tried during a term of court.^® 

§ 64. Questions of 3Law and Fact 

Questions of law are to be determined by the court, 
and questions of fact on which the evidence is con- 
flicting or doubtful are for the determination of the 
jury; but if the evidence is ciear and undisputed the 
court may direct a verdict, or sustatn a demurrer to the 
evidence, or grant a nonsuit. 

If the evidence is ciear and undisputed the case 
is to be decided by the court as a matter of law;^® 
but, on the other hand, questions of fact on which 
the evidence is confiicting or of a doubtful charac¬ 
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ter are for the detennination of the jury.®^ What 
acts or circumstances will constitute possession is 
a question of law for the court,^^ whether these 
acts or circumstances exist and plaintiif was in ac- 
tual possession at the time of the entry complained 
of is a question of fact for the jury.®^ Where the 
evidence is sufficient to be submitted to the jury, 
and is confiicting or of a doubtful character, it is 
also for the jury to decide whether a forcible entry 
was in fact made^'^ and wno made it,^^ whether the 
person making it acted in his own behalf or as the 
representative of another,^^ what degree of force or 
violence was used,^^ and whether there was unlaw- 
ful detainer, that is, whether plaintiff was kept out 
of possession through fcar or persona! violence.®^ 
It is also usually a question o£ fact for the jury 
whether the notice or demand required by statute 
was given,^^ and wffiether the rcmedy for unlawfui 
entry and detainer is barred by possession for a 
specified number of years.^ The question of exem- 
plary damages may be withdrawn from the jury 
where no malice is shownand under a statute 
wffiich declares that the damages occasioned to piain- 
tiff by any forcible entry or detainer shall be as- 


Waiver, and reasonable notice of in- 
tention to insist on contract 
In an action of forcible detainer, 
brought against purchasers of real- 
ty, questions of the waiver for a 
season of the provision msLking time 
of the essence of defendants' con¬ 
tract, and of reasonable notice of a 
later intention to insist on the striet 
terms of the contract, are within the 
trial courfs iurisdiction.—Craft v. 
Calmeyer, 274 III.App. 29S. 

85. Ala.—Mead v. Daniel, 2 Port. 
86—^Ward v. 'Lewis, 1 Stew. 26. 

86. Ala.—Clark v. Stringfellow, 4 
Ala. 353. 

26 C.J. p 864 note 58. 

This reqnirement is merely direc^. 
tory, and its omission will not preju- 
dice either party.—Clark v. String¬ 
fellow, supra. 

In New Jersey 

(1) This requirement was con- 
tained in an earlier statuta— 
Houghton V. Potter, 23 N.J,Law 338, 
afRrmed 24 N.J.Law 735—Sauniere v, 
"Wode, 18 N.J.Law 296—Snediker v. 
Quick, 13 N.J.Law 306. 

C2> However, it was pmitted from 
a later statute, Rev.Stl&77 p 442, 
Comp.SL § 17, p 280A-^Wilson y. 
Bayley, 42 N.J.Law 132. 

87. N.J.—Prickett v. Prickett, 12 N. 
J.Law 186. 

88. Ark.—Denton v. Young, 223 S. 
‘W. 380, 145 Ark, 147. 

89- W.Va.—Superior y.r Peters, 11» I 
S.a 54#, 94 WwVa. 376. ; 1 
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90. Neb.—House v. Lewis, 187 N.W. 

784, 108 Neb. 257, 23 A.L.R. 877. 
9L m.—Dillow V. Hileman, 21 N.R 
2d 632, 300 Ill.App. 509. 

Ky. —Snyder v. Crutcher, 160 S.W.2d 
156. 290 Ky. 71. 

Questions of fact held for jury 

(1) Whether defendanfs conceded 
prior possession had been abandoned 
before plaintifTs entry.—Brown v. 
HcCormick, 23 Mo.App. 181. 

(2) Whether defendants held as 
tenants or purchasers or whether 
they held by virtue of some agree- 
ment contained in a verbal conversa- 
tion referred to in plaintiffs’ written 
agreement to give bond for deed 
which wouid render defendants' pos¬ 
session lawful.—Dillow V. Hileman, 
21 N.E 2d 632, 300 Ill.App. 509. 

(3) What part of the land a person 
holds where he obtains general per- 
mission of another to occupy his 
land, and obtains a written lease 
from an adverse claimant for a part 
of the land and takes possession,— 
Goad V. Walker, 80 S.R 873, 73 W. 
Va. 431. 

92. Mo.’—De Graw v. Prior. 60 Mo. 
S6—Underwood v. Canithersville, 
194 S.W. 1090, 197 Mo.App. 358. 

26 C.J. p 865 note 75. 

93. Mo.—^De Graw v. Prior, 60 Mo. 
56. 

W.Va.—Hicks v. Bluefield, 103 S.EL 
323, 86 W.Va. 367. 

26 C.J. p 865 note 76. 

94- Aia.—^Harris v. Harris, $7 So. 
465; 190 Ala. 619. : ■ 
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Ark.—^Holzman v. Gattis, 114 S.W.2d 
3, 195 Ark. 713. 

Cal.—Pacific States Auxiliary Corpo¬ 
ration V. Parris, 5 P.2d 452, 118 
Cal.App. 522. 

Mich.—Donovan v. Chappell, 30 N.W. 
329. 63 Mich. 685, 

Mont—Herzog v. Texas Co,, 294 P. 
962, 88 Mont. 580. 

96. Mich.—Donovan v. Chappell, 30 
N.W. 329, 63 Mich. 6S5. 

96L Mich,—Donovan v. Chappell, su¬ 
pra. 

Mo.—Drehman v. Stifel, 41 Mo. 184, 
97 .4mD. 268, afflrmed 8 Wall. 595» 
19 L.Ed. 508. 

26 C.J. p 865 note 79. 

97. Ark.—Douglajss v. Lamb, 247 
W, 77, 157 Ark. IL 

N.J.—Berry v. Williams, 21 N.J.Law 
423. 

98. Ark.—Douglass v. Lamb, 247 S. 
W. 77, 157 Ark, 11. 

Cal.—^FaciSc States Auxiliary Corpo¬ 
ration V. Farris, 5 P.2d 452, 118 Cal. 
App- 522. 

N.Y.—Fuits V. Munro, 95 N.E. 23, 202 
N.Y. 34, 37 L.R.A..N.S.. 600, Anm 
aaal912D 870. 

99. Ala—Knowles v. Ogletree, 12 
So. 397. 96 Ala 555. 

Mo.—Beach v. Heck, 54 Mo.App. 599, 

Ohio.—Heller v. Beai, 23 Ohio Oir, 
Ct 540. 

1. w:va— Hicks v. Bluefield, 103 S.. 
Ei 323, 88 W.Va 367. 

2^ Mont,—rHerxog v. Texas Cp^, 294^ 
P. 962^ 88 Mont. 589. 
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sessed, and that jiidgment may be entered “in the 
■discretion of the court either for the amount of the 
damages and rent found due or for three times the 
amount so found/’ the question whether the dam¬ 
ages should be trebled and exemplary damages 
thereby awarded in an action of unlawful detainer 
is a question for the court, and not for the jury.^ 

Directing vcrdict. If the evidence is ciear and 
without conflict, the court may direct a verdict by 
instructing the jury peremptorily to find for plain- 
tiff or defendant,4 or, which is substantially the 
same thing, sustain a demurrer to the evidence;^ 
or it may grant a nonsuit, if the evidence is insuf- 
ficient to be submitted to the jury.6 The court, 
however, should not take the case from the jury by 
directing a verdict, or sustaining a demurrer to the 


evidence, where the evidence is confiicting as to 
any material point in issue,*^ or where there is any 
evidence tending to support the theory of the party 
against whom the instruction is asked,^ or where 
there is no evidence on which a verdict in accord- 
ance with the instruction could be based.^ 

§ 65. Instructions 

The instructions in an action of forcibfe entry and 
detainer are controlled by rules relating to instructions 
in civii actions in general. 

The rules relating to instructions in civii actions in 
general control in determining the propriety and suf- 
ficiency of the instructions, in an action of forcible 
entry and detainer, in stating the law as applied to 
the facts of the case,i® such as on the question of 
damagesT^ The instructions should state the prop- 


3. Oal.—San Francisco & Suburban 
Home BIdg. Soc. v. Leonard, 119 
R 405, 17 Cal.App. 254. 

4. Ga.—Hunter v. Jones, 13S S.E. 
263, 36 Ga.App. 816. 

Kan.—Phillips Petroleum Oo. v. 
Skinner, 36 ?.2d 968, 969, 140 Kan. 
413, citing- Corpus Juris. 

Mich.—Christian v. Amster, 235 N. 

W. 199, 253 Mich. 400. 

M!o.—Smith v. Spencer, 130 S.'W..2d 
653, 234 Mo.App. 1. 

26 O.J. p 866 note 7. 

Peremptory chargre for defendant 
heia proper 

(1) Where plaintiff put defendant 
into possession more than two years 
before institution of proceeding.— 
Mcintosh V. Colwell, 33 S.W.2d 678. 
236 Ky. 641. 

(2) Where there was evidence of 
more than three years’ continuous 
occupation of disputed land by de¬ 
fendant immediately antedating suit. 
—^Liipscomb v. Moore, 153 So. 393, 
228 Ala, 365. 

A verdict for plaintiff may Tbe di- 
rected where the evidence of posses¬ 
sion for such a length of time as 
will bar the remedy by unlawful en¬ 
try and detainer is too slight to sus¬ 
tain a verdict based on it.—Hicks v. 
Bluefield, 103 S.E. 323, 86 W.Va. 367. 
Directed verdict reoLUired 

Where it conclusively appears that 
there is no question of fact for the 
jury to determine, there is no other 
course open to the court than to di¬ 
rect a verdict for plaintiff.—Wein v. 
Albany Park Motor Sales €o., '38 N.E. 
2d 556, 312 Ill.App. 357. 

5. Mo.—Fluty V. Plemens, 6 S.W. 
2d 1002, 232 Mo.App. 422. 

Abandonment caused by feaor of vio- 
lence 

Where the evidence showed that 
defendant was driven off premises by 
plaintiff, and that plaintiff afterward 
abandoned the same for fear of de- 
fendanfs future behavior, and there j 


was no showing that defendant ever 
returned to such premises, or had 
possession thereof when plaintiff 
brought suit for forcible entry and 
detainer, a demurrer to the evidence 
should be sustained.—Esch v. Hirn- 
ing’, 80 Mo.App. 570. 

Question preseuted 
In unlawful detainer suit, question 
of authority of person renting prem¬ 
ises to plaintiff was presented on de- 
fendanfs demurrer to evidence.— 
Widick V. Vandergrift, Mo.App., 37 

5. W.2d 663. 

6. N.J.—Seidman v. John Oraven & 
Sons Co., 143 A. 726, 6 M.J.Misc. 
1062. 

7. N.J.—Estabrook v. Hateroth, 44 
N.W. 29, 27 Neb. 794. 

26 C.J. p 866 note 8. 

‘Tt is an error of law for the court 
to instruet a verdict.”—Perguson v. 
Bames, Tex.Civ.App., 274 S.W. 277, 
279. 

8. Ala.—Washington v. Spriggs, 105 
So. 811, 213 Ala. 622. 

Okl.—Hali V. Haines, '51 R2d 570, 
175 Okl, 81—^Alexander v. Howard, 
174 R 745, 73 Okl. 51. 

9. Fla. — Davis v. Drummond, 67 So. 
99, 68 Fla. 471. 

N.Y.—Quinn v. McCochrane, 206 N.T. 
S. 550, 210 App.Div. 569, afRrmed 
148 N.E. 748, .240 N.T. 660. 

10. Mo. — Koger v. Ward, App., 243 
S.W. 413. 

Instructions held proper 

Cl) Under a statute providing that 
when a person wrongfully and with¬ 
out force, by disseizin, obtains and 
continues in possession of lands aft- 
er demand in writing for their deliv- 
ery by the person having the legal 
right to their possession, the person 
in possession shall be guilty of an 
unlawful detainer, in an action of un¬ 
lawful detainer by a tenant against 
one who ciaimed title, directing the 
jury to disregard evidence as to pos- 
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session long prior lo the date of the 
entry by defendant and to disregard 
evidence as to title of the land in 
controversy was not error.—Koger v. 
Ward, supra. 

(2) In an action against attaching 
creditor and sheriff for forcible and 
wrongful entry of plaintiff’s horne 
and occupancy after entry, an in¬ 
struction that defendants had the 
right to enter the premises and to 
seize the property under the writ 
of attachment was not erroneous on 
uncontradicted evidence that sheriff 
procured key from constable in ap¬ 
parent possession and made entry 
peaceably and without force.—Him- 
melbauer v. Union Bank & Trust Co., 
220 R 84, 68 Mont. 34. 

11. Ky.—Farmers Nat. Bank of 

Somerset v. Bolton, 97 S.W.2d 406, 

265 Ky. 586. 

Mont.—Hillembauer v. Union Bank & 

Trust Co., 220 P. 84, 68 Mont. 34. 
Instructions held proper 

(1) An instruction following the 
language of the statute that damag¬ 
es shall include waste and injury as 
well as rents and profits due both in 
such sum as the jury believes from 
the evidence, etc., is correct.—^Welden 
V. Myers, 253 S.W. 1086, 212 Mo.App. 
479. 

(2) In boundary dispute with claini 
of damages for eviction, instruction 
should be given that if jury found 
for plaintiff, it should fix damageS 
for sum in its discretion as it might 
believe from evidence was a reason- 
ably fair value of the use of the 
dwelling from the time he was de- 
prived thereof, not exceeding the 
amount sued for.—Farmers Nat 
Bank of Somerset v- Bolton, 97 S.W. 
2d 406, 265 Ky. 586. 

Instructions held erroneous 

(1) In action for unlawful detain¬ 
er wherein jury was instructed that 
measure of damages was fair rental 
value of prnnertv crivinfc^ additilOiBal 
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ositions in such terms and with such qualifications 
as not to be liable to mislead the jury,^^ and should 
cxplain the meaning of legal terms used.^^ The 
court may instruet the jury hypothetically or on a 
contingent state of facts in case they shall so find 
from the evidence,!^ but the instruction must not be 
so worded as to assume as established any facts 
which the jury must determine from the evidence,^^ 
or so as to cut off from the consideration of the 
jury any matter of defense set up by defendant in 
support of which evidence has been introduced.^^ 

An instruction is erroneous, and if requested may 
properly be refused, which puts the right of recov- 
cry on the basis of an act different from the one 
charged,^*^ or which in setting out what must be 
established to authorize a recovery omits any es- 
sential element of the offense,or which ignores 
material issues,^^ or assumes as undisputed a ma- 
terial question in issue,^® or which relates to mat- 
ters not to be determined by the jury.^i Instruc- 
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tions as to a certain issue should be founded on ali 
the testimony on that issue and it is error to pick 
out a single fact and instruet the jury as to its pro¬ 
bative force.2^ * 

The different instructions must be consistent with 
each other,-^ and instructions given on behalf of 
the respective parties should be rnade to harmonize 
by the court before they are given to the jur\\-^ 
It is not error to refuse to give requested instruc¬ 
tions which are covered by the general charge,^^ but 
an entire failure to instruet on any material point 
in issue if requested to do so is rcversible errorA^ 
It is improper for the court to place on one or the 
other of the parties a burden which he is not legally 
required to bear, but the error is one of which the 
opposite party cannot complain.^'^ An instruction 
which submits a form of verdict which in no respect 
conforms to the statutory requirements should not 
be given.-^ 


instruction that plaintifC was enti- 
tled to value of use of property dur- 
ing" period of detention and for loss 
of profits was erroneous as author- 
izing double recovery.—Reichlin v. 
First Nat. Bank, 51 P.2d 380, 184 
Wash. 304. 

(2) In boundary dispute with claim 
for damag-es for eviction, instruc¬ 
tion which gave jury no guide by 
which to determine amount of dam- 
ages and which permitted them to 
award damages in ajoy sum not ex- 
ceeding amount sued for was errone¬ 
ous.—^Parmers Nat. Bank of Somer- 
set V. Bolton, 97 S.W.2d 406, 265 Ky. 
586. 

12. Ky.—Farmers Nat. Bank of 
Somerset v. Bolton, supra. 

Mo.—Koger v. Ward, App., 243 S.W. 
413. 

26 C.J. p 865 note 88. 

13. 111.—Blanchard v. Pratt, 37 111. 
243. 

26 C.J. p 865 note 88 [b]. 

14. 111.—^Wall V. Goodenough, 16 111. 
415. 

Ky.—Snyder v. Crutcher, 160 S.W.2d 
156, 290 Ky. 71—Lunsford v. 

Hughes, 130 S.W.^ 39, 279 Ky. 
175—Swartzwelder v. U. S. Bank, 
1 J.J. Marsh. 38. 

Instructions held proper 

(1) An instruction that If plaintiff 
rented the land from another and 
at the tim# of entry hy defendant 
had the land in cultivation with a 
crop of wheat thereon whiqh was 
then in shock on the land, to find 
that plaintifC was in actual posses- 
sion of the land, and that if. plaintifC 
was in actual possession he was en- 
titled to recover, was correct—^K^oger 
V. Ward, Mo.App., ,243 ^.W. 413. 

(2) Where defendant adi^itted that 


plaintiffs were in possession of land 
and claimed that in extending a fenee 
he had done so on invitation of one 
of plaintiifs, 5ury should have been 
instructed that defendant should be 
found guilty if he entered without 
invitation and without consent of 
plaintiifs, and should be found not 
guilty if entry was invited or was 
made with consent of plaintiffs.— 
Snyder v. Crutcher, 160 S.W.2d 150, 
290 Ky. 71. 

15. 111.—Jamison v. Graham, 57 111. 
94—^Wall V. Goodenough, 16 IU- 
415. 

16. 111.—^Jamison v. Gr ah a m , 57 IU. 
94. 

26 C.J. p 865 note 91. 

17. Mo.—^Wade v. McMillen, 29 Mo. 

18. 

26 C.J. p 865 note 92. 

18. Ark.—Holzman v. Gattis, 114 S. 
W.2d 3, 195 Ark. 773. 

26 C.J. p 865 note 93. 

An instruction is erroneous which 
charges that plaintiff is entitled to 
recover possession on mere showing 
that he has legal right thereto, with¬ 
out finding that plaintiff has been de- 
prived of possession by force.—Holz¬ 
man V. Gattis, 114 S.W.2d 3. 195 Ark. 
773. 

19. Ind.—Moore v. Girten, 82 S.W. 
848, 5 Ind.T. 384. 

W.Va.—Palmer v. Magers, 102 S.E. 

100, 85 W.Va. 415. 

26f C.J. p 866 note 1. 

20. Neb.—Galligher v. Corneli, 53 N. 
W. 383, 35 Neb. 517. 

21. Ala.—^Fowler V. Pritehard, 41 So. 
667, 143 Ala. 261. 

Ark.—^Hemdon v. Gk>ff, 27 Ark. 334. 
Ky.—Snyder v. Crutcher, 160 S.W. 
2d 156. 290 Ky. 71- 
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Mont.—Herzog v. Texas Co., 294 P. 
962, 8S Mont. 580—Hillembauer v. 
Union Bank & Trust Co., 220 P. 84. 
68 Mont- 34. 

26 C.J. p 866 note 99. 

Instruction relating to the gnestion 
of title is erroneous sinqe such Ques¬ 
tion is not involved in the case.— 
Snyder v. Crutcher, 160 S.W.2d 156. 
290 Ky. 71. 

In an acMon for damages for forcU. 
hle entry and oontinnoiis occnpancy 
of her horne, an instruction that to 
find for plaintiff personal property 
for the conversion of which damages 
were claimed in another cause of ac- 
tion must have been exempt, demand 
must have been made for its retum, 
and the officers’ conduct must have 
been wanton and malieious, was re-, 
versible error, since the jury need not 
find any of these facts to award ao 
tual damages.—Hillembauer v. Union 
Bank & Trust Cc., 220 P. 84, 68 Mont 
34. 

22. IH.—McCartney v. McMullen, 38 
111. 237. 

Mo.—Compton v. Baker, 34 Mq.App.^ 
133. 

23. III.—Harms v. Stier, 70 111.App.. 
213. 

Mo.—Koger v. Ward, App., 243 S.W., 
413. 

24. 111.—^Harms v. Stier, 70 111.App. 
213. 

25. Ind.—Riley v. Catron, 69 S.W, 
908, 4 Ind-T. 376. 

26 C.J. p 866 note 97, 

^ N.J.—Snedefcer v. Quick, 12 N.J. 
Xjaw 129. 

27. Ala.—Harris v. Harris, 67 SOv 
465. 190 Ala. 619. 

28. Mo.—Aubuchon Yt Foster, App.^. 
215 S.W. 781. 
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I 66. Verdict and Findings 

The verdict or findings in an action of forcible entry 
ettid detainer are ordinarlly controlled by the rules relating 
to verdicts and findings in civii actions in general. 

The requisites and validity of a verdict or find- 
ings in an action of forcible entry and detainer are 
ordinarily controlled by the rules relating to ver¬ 
dicts and findings in civii actions in general,29 such 
as that the verdict must be responsive to the is- 
sue,39 must find on every issue necessary to a re- 
covery,2i and must be sufficiently definite and cer- 
tain to authorize the entry of judgment.22 The 
verdict need not be in the exact words of the issue, 
but is sufficient if it contains the substance of the 
issue,23 and, where the form of the verdict is pre- 
scribed by statute, a substantial compHance with the 
statute is sufficient.34 It need not describe the 
premises other than by reference to the complaint.25 

The verdict may be either general or special,^® 
and a general verdict in effect finds every essential 
fact necessary to authorize it^^ If the verdict re- 
sponds fully to the issue as made up, it is not nec¬ 
essary that it should find expressly as to any other 
fact.23 A general verdict of guilty29 or not guil- 
ty,^<l or guilty as alleged in the complaint,^! is suf¬ 
ficient if responsive to the issue; but a verdict will 
he upheld, although in form neither guilty nor not 
guilty, where it is full and intelHgible so as to sup- 


port the judgment.^2 ^ verdict of guilty of forci¬ 
ble entry or detainer is good where the complaint 
charges both ofifenses; it is equivalent to finding 
defendants guilty of both offenses.'*^ ^ verdict 
which finds the defendant guilty as to a part, and 
not guilty of the balance of the charge laid, is 
good.^^ However, where the warrant charges one 
cause of action only, a verdict for another is void^S 

The verdict need not be signed by the jury,46 
cept where the statute so provides.*^ 

Merely formal defects in the verdict may be cor- 
rected by the court^^ or the court may permit the 
jury to amend the verdict in this respect;^^ and a 
clerical error may be deemed immaterial.^^ 

Findmgs. In trials by the court without a jury 
special findings of fact are necessary under some of 
the statutes.^^' The court, however, is not author- 
ized to make findings as to any matters not in is¬ 
sue i)ut it must find on each material issue,^3 
although, if the material facts are found, it is not 
necessary to find thcm in all the various ways em- 
ployed in setting out the cause of action,or to 
find as to a particular issue which is determined by 
the other findings made.^5 The findings must Be 
consistent with each other.^® The court^s pro- 
nouncement at the end of the trial that it will find 
for one party does not have the effect of a jur/s 


23. Mont.—McCleary v. Crowley, 56 
P. 227, 22 Mont. 245. 

30, Mont.—McCleary v. Crowley, 66 
P. 227, 22 Mont, 245. 

26 C.J. p 866 note 12. 

31. Del.—Phillips v. Gunby, 117 A. 
383, 1 W-W.Harr. 462. 

26 C.J. p 866 note 13. 
peaceable possession. 

A verdict wherein the jury fails 
to find that plaintiff was in peacea- 
ble possession, as alleged, pnrsuant 
to the requirement of the statute, is 
fatally defective, and cannot he 
emep-ded.—Phillips v. Gunby, supra. 
rS2. Cal.—Dlggs V. Porteus, 33 P. 

447, 5 Cal.Unrep^Cas. 753. 

Mo.—Gibson v. Dewis, 27 Mo. 532. 

26 C.J. p 866 note 14. 

53. XJ.S .—Russell V. Wheeler, Super. 
Ark.,. 21 P.Gas.No.l2,164a, Hempst, 
3. 

Ky.—Lancaster v. Lancaster, 41 S.W. 

34. 19 Ky.L. 577. 

26 C,.J. p 866 note 16. 

34. Ohio.—Murphy v. Ducas, 2 Ohio 
255. 

Wis,'—Dengate v. Stirznell, 39 N.W. 
374,'72 Wis. 168. i 

TJ^S.—Russell V. Wheeler, Super. 
Ark., 21 P.Cas.Np.l2,l$4a, Hempst. 

8 . 

Ala.—^Beck v. Glenn, 69 Ala. 121. 

26 C.J. p 867 note 30. 


I 3©. Ky.—Atchley v. Datham, 3 A.K. 
Marsh. 164. 

Ohio.—^Williams v. McMillan, 18 Ohio 
167—Murphy v. Ducas, 2 Ohio 255. 

37. W.Va,—Gorman v. Steed. 1 W. 
Va. 1. 

26 C.J. p 867 note 19. 

38. W.Va.—Mann v. Bryant, 12 W. 
Va. 616. 

26 C.J. p 867 note 20. 

39. 111.—Smith v. Killeck, 10 111. 

293, 

26 aj. p 867 note 21. 

: Ky.—^Belcher v. Barrett, 4 Mete. 
307. 

41. Conn.—Raymond v, Bell, 18 
Conn. 81. 

Or.—^Altree v. Moore, 1 Or. 350. 

42. Ind.T.—Case v. Hali, 46 S.W. 
180, 2 Ind.T. 8. 

43. Ky.—Case v. Roberts, 4 Dana 
596. 

44. Ark-—^Miller v. Turney, 13 Ark. 
385. 

26 C.J. p 867 note 27. 

45. Ky.—Gayle v. Overton, 1 J. j. 
Marsh. 649. 

26 C.J. p 867 note 28. 

48. Ala.—Ward v. Dewis, 1 Stew. 26. 

47. R.I.—Hart v. Superlbr Ct, 7-1 A, 

1057. 29 P;i. 429. ' 

26 C.J. p 867 note 32. 

48. U.S.—Russell v. Wlieeler, Super. 
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Ark., 21 F.Cas.No.l2,164a, 

3. 

Mo.—Gibson v. Dewis, 27 Mo. 532. 

A latal defect, such as a failure 
to find on a material issue, cannot 
be so amended.—Phillips v. Gunby, 
117 A. 383, 1 W.W.Harr., Del., 462. 

49. Ky.—^Porsythe v. Huey, 74 S. 
W. 1088. 25 Ky.D. 147. 

50. 111.—Hubner v. Feige, 90 IlL 208. 
26 aJ. p 867 note 33. 

51. Cal.—Dee Chuck v. Quan Wo 
Chong, 28 P. 45, 91 Cal. 593. 

lowa.—Rasmussen v. Alberts, 246 N. 

W. 620. 216 lowa 644. 

Neb.—Stover v. Hazelbaker, 60 N.W. 
597, 42 Neb. 393. 

52. I Idaho.—^Richardson v. King, 10 
P.2d 323, 51 Idaho 762. 

Neb.—Stover v. Hazelbaker, 60 J-T. 
W. 597. 42 Neb. 393. 

53. CalJ—Dee Chuck v. Quan Wo 

Chong, 28 P. 45. 91 Cal. 593. - 

Wash.^—Gaffney v. Megrath, 39 P. 
973, 11 Wash. 456. 

54 Cal. — Porter V. Murray, 13„, R 
425, 2 Cal.XJprep.Cas. 687. 

55. Wash.—Gaffney v. Megrath, 39 
P. 873, 11 Wash. 456i 

56. Kan.—^Armour Packing Co. v. 

I Howe, 75 P. 1014, 68^ Kan, 663. 

26 C.J. p 867 note 37. 
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verdict, and does not constitute a conclusive finding 
for such party.57 

§ 67. New Trial 

A new trial ordinarily cannot be granted In the court 
which tried the case, unless it is authorized by statute, 

The party against whom a judgment is rendered 


§ 68 

in a forcible entry and detainer case is not entitled 
to a new trial in the same court as a matter of 
right;SS and the court^^ or justice of the peace®^ 
who has tried the case ordinarily cannot grant a 
new trial, unless such power is conferred by stat- 
ute,6i although it has been held that no statutory 
authorization is essentiai to the exercise of this 

power. 


M. JUDGMENT 


§ 68. Form and Sufficiency in General 

The judgment must conform to the issuesj but, ex- 
cept to the extent required by statute, it is not required 
to be drawn or entered in any particular form or manner, 
and it wiil not be disturbed because of mere informalities 
or irregularities. 

A judgment, in forcible entry and detainer, must 
conform to the issues presented by the pleadings 
and proof;®^ but, except to the extent required by 
the statute,it is not required to be drawn or en¬ 
tered in any particular form or manner,^® and it 

57. Ky.—^Robertson v- Donelan, 127 
S.W. 754, 138 Ky. 149, Ann.Cas. 

1912A 1280. 

58. Okl.—Geter v. Ulrlcb, 113 P. 713, 

27 Okl. 725. 

2S C.J. P 864 note 63. 

Statute not applicable 

A statute authorizing the party 
against whom judgment is rendered 
in an action for the recoyery of real 
property to demand another trial 
Ixas no application to forcible entry 
and detainer, and the only way in 
which a losing party may have a new 
trial as a matter of right, in such 
a case, is by appealing to the proper 
superior court where the statute pro¬ 
vides for a trial de novo.—Geter v. 

TJlrich, supra, 

59. Minn.—Clark v. Dye, 197 N.W. 

209, 158 Minn. 217—^Lilienthal v. 

Tordoff, 194 N.W. 722. 154 Minn. 

225. 

Miss.—^Warren v. Trustees African 
Baptist Church, 50 Miss. 223. 

Wa.—Hammock v. Wilson, 2 Va.Cas. 

321. 

A spedal court authorized exclu- 
-sively for the trial of cases of forci- 
hle entry and detainer, which is dis- 
solved after the case is tried. has no 
authority to grant a new trial.—^War- 
Ten V. Trustees African Baptist 
Church, 50 Miss. 222. 

60. Ky.—^Terry v. Henry, 120 S-W*. 

2d 404, 278 Ky. 778—Swanson y. 

Smith, 77 S.W. 700, 117 Ky. 116, 25 
Ky.L. 1260. 

Alinn.—Lilienthal v. Tordoff, 194 N, 

W. 722, 154 Minn, 225. 

J^ew trial by justice of peace in gen- 
eral see dhe C.J.S. title Justice 
the Peaoe § 102, also 35 C.J, p 553 
note 91—p 556 note 14. 


will not be set aside or reversed because it is in- 
formal or slightly irregular, or because of mere 
surplusage in its recitais,®® where it appears from 
its face that the court intended to pronounce and 
did clearly pronounce sentence on the facts of the 
case.®"^ A judgment is invalid which is materially 
variant from the verdict,or which is based on a 
verdict which is fatally defective,®^ or w^here the 
proceedings, in which it is entered, wholly ignore 
the method of procedure required by statute."*^ The 

(2) That “the court renders judg¬ 
ment according to the verd,ict” found 
by the jury by whom the case "Was 
tried.—Swift v. Cornes, 20 Wis. 397. 

65. Mo.—Nelson v. Alporte, 143 S. 
W. 519, 161 Mo.App. 605. 

66. Mich.—Union Guardian Trust Co. 
V. Kowalsky, 255 N.W. 171, 267 
Mich. 110. 

Mo.—Nelson. v. Alporte, 143 S.W. 519, 
161 Mo.App. 605. 

26 C.J. p 867 note 41. 

Xnunaterial defect iu entiy of judg- 
zneut 

Where warrant was signed and is- 
sued by county judge as such, and 
not as judge of the auarterly court, 
the mere fact that on the trial of 
the proceeding before him the re- 
sulting judgment was by mistalce or 
inadvertence entered on the order 
book of the quarterly court, of which 
he was ex officio judge, is immaterial, 
assuming that such court had no ju- 
risdiction, the papers being sent to 
the Circuit court when the judgment 
was traversed, and affldavit filed in 
the Circuit court not showing that 
the matter was tried in the quarter- 
ly court, except that the judgment 
had been entered in the order book 
of that court.—Pennington v. Sara- 
mons, 236 S.W. 259* 193 Ky. 328. 

67- Mo.—^Nelson v. Alporte, 143 S.W. 
519, 161 MouApp. 655. 

68. 113.—Chapman v. Knowles, 34 111. 

I App. 558. 
t 26 C.J. p 867 note 46. 

69- Del.—Phillips v, Gunby, 117 A. 
383, i W.W.Harr. 462. 

TOl N.J.—^Marquez v. Bovero, 127 A- 
698, 101 N.J.Law 28- 


61. Ohio.—McFann v. Carlton, 17 
Ohio Cir.Ct.,N.S., 244. 

Judge of district court is author¬ 
ized to grant new trial in case of 
forcible entry and detainer tried by 
him.—State ex rei. Krause v. Dayton, 
17 A. 91, 51 N.J.Daw 272. 

Ia lowa, under a statute author- 
izing a new trial in an action for 
the recovery of real property, it has 
been held that, where action for forc¬ 
ible entry and detainer brought be¬ 
fore a jiistice of the peace was cer- 
tified to the district court, where the 
trial was to a jury, apd where court 
directed a verdict against defendants 
and overruled defendants' motion for 
a new trial made under such statute, 
supreme court^s judgment which re- j 
versed generally the judgment of the 
district court did not entitle defend¬ 
ants to judgment restoring them to 
possession or its value^ and the court 
properly granted plaintiffis motion 
for a new trial.—Citizens’ State Bank 
of Panora v. Snyder, lowa, 181 N.W. 
675. 

62. Ala.—^Hilliard v. Carr, 6 Ala. 557 
—^Wright V. Lyle, 4 Ala. 112. 

26 C.J. p 864 note 62. 

But the power of a justice to grant 
a new trial has been questione^— 
Barr v. White* 2 Fort., Ala., 342. 

63. Idaho.—Richardson v. King, 16 
F.2d 323, 51 Idaho 762. 

! IlL—^See Leslie v. Wyant, 12 N.E.2d 
340, 293 IlLApp. 626. 

64. Wis.—Swift v. Comes, 20 Wis. 
397. 

(1) Entry by justice that *T give 
judgment aqoordlngly.''—UranA V.! 
bod, 2 N.J.IAW 340. 
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fact, however, that the judge, at the end of the 
trial, pronounces that he will find for one party 
does not prevent him from changing his opinion, 
prior to the entry of his judgment, and entering a 
judgment for the other partyThe judgment 
must be entered within the time prescribed by stat¬ 
ute,but it will not be set aside because, as writ- 
ten by the clerk, it appears to have been entered 
one year later than it actually wasJ^ 

An express award of execution in the judgment 
is not usually necessary.'^^ 

For or agaimt several parties. In an action 
against several defendants, if the evidence shows 
that only one is in possession, the judgment should 
bc against him and not against all;*^^ and, if a 
judgment is entered against two defendants, it is 
indivisible, and, if erroneous as to one, it must be 
reversed as to bothJ® A judgment in favor of 
plaintiffs, where the landlord and tenant are both 
plaintiffs, must be modified as to the landlord, as 
the tenant or one having the right to possession is 
the only one entitled to judgment.'^^ 

§ 69. Descriptiori of Land 

The judgment must describe the land wtth such 
certainty aa will permit an execution thereon being 
effectuated. 

The judgment must describe the land with such 
certainty as will permit of an execution thereon be¬ 
ing effectuated otherwise it is void."^^ Howev¬ 
er, it has been held that a judgment may be suffi¬ 
cient, if it is for the restitution of the property de- 
scribed in the complaint, where the complaint is 
for a specifically described parcel of land;^® and 


that a defective description may be aided by ref- 
erence to a good description contained in the com- 
plaint^^ or other parts of the record;^^ and also 
that deeds and previous transactions between the 
parties to the action may be referred to in expla- 
nation of the description in the judgment.83 a 
judgment which so describes the land that it cannot 
be identified and located as the land mentioned in 
the complaint is fatally defective.S^ 

§ 70. Judgment by Default or Confession 

A judgment by default or confession may be entered' 
only where it is authorized by the statute. 

Under some of the statutes a judgment by de- 
fault^^ or on confession^® is not authorized. Un¬ 
der other statutes, if plaintiff has filed his petition 
and served notice on defendant within the time 
prescribed by statute therefor,^'^ and defendant fails 
or refuses'’ to answer, judgment may properly be ren- 
dered for plaintiff as in other cases of default where 
no damages are claimed or awarded;^® and, if a 
default judgment is permissible, it is not an abuse 
of discretion to refuse to set it aside if defendant 
fails to present with his motion to opeii default an 
answer raising issues.®^ Before such a judgment 
may be entered, however, plaintiff, under some of 
these statutes, must prove the allcgations of his 
complaint. 

§ 71. Extent of Award or Relief 

The extent of the award or relief in favor o' 
plaintiff is considered infra § 72, and of defendan 
infra § 73. 

Examine Pocket Parts for later cases. 


71. Ky.—Robertson v. Donelan, 127 
S.W. 754, 138 Ky. 149, Ann.Cas, 
1912A 1280. 

72. Ohio.—Robinson v. Riley, 159 N. 
B. 112, 25 Ohio App. 465. 

73. 111.—Firminich v. Burdine, 156 
111.App. 491. 

74. Ala.—Huffaker v. Boringr, 8 Ala. 
87. 

26 C.J. P 867 note 47. 

75. 111.—Norris v. Pierce, 47 Ill.App. 
463. 

Iiandlord and tenant as defendants 

(1) A judgrnent for restitution 
cannot be rendered against both the 
tenant in possession and the land¬ 
lord, where there is no proof that 
the latter was in possession at the 
time of instituting the suit.—McClus- 
ky V. Nelson, 179 Ill.App. 182. 

(2) Where a landlord is allowed to 
defend an action against a tenant 
for forcible entry, the judgment 
should be entered against the tenant. 
—Clark V. Stringfellow, 4 Ala. 353. 


Jndgment against defendant and 
agent, who is in actual possession.— 
Slover V. Kramer, 232 S.W. 1110, 207 
Mo.App. 470. 

76. 111.—McClusky v. Nelson, 179 
Ill.App. 182. 

77. Tenn.—Hunt v. Foley, 9 Tenn. 
App. 96. 

78. Ala.—Bessley v. Prater, 75 So. 
355, 200 Ala. 43. 

26 C.J. p 868 note 49. 

79. 111.—Spoor V. Meyer, 152 111. 

App. 470. 

80. Neb.—Locke v. Skow, 91 N.W. 
572, 3 Neb., Unoff., 299. 

N.J.—Townly v. Rutan, 20 N.J.Law 
604, affirmed 21 N.J.Law 674. 

81. Mo.—Bink v. Schmidt, App., 216 
S.W. 490. 

26 C.J. p 868 note 52. 

82. 111.—Adama v. Pacini,- 119 IlL 

App. 428. ' j , < 

83. Tex.^Pardue v. James, 12 S.W. 
1, 74 Tex. 299. 
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84. Miss.—Murf v. Maupin, 74 S( 
614. 113 Miss. 670. 

26 C.J. p 868 note 65. 

85. Mlnn.—Hennessey v. Pedersoi 
11 N.W. 63, 28 Minn. 461. 

Tex.—Stacks v. Simmons,. Civ.Apj 
58 S.W. 958. 

26 C.J. p 868 note 66. 

86. IlL—Prench v. Willer, 18 N.3 
811, 126 IU. 611, 9 Am.S.R. 661, 
L.R.A. 717. 

Nev.—Paul v. Armstrong, 1 Nev. 8 

87. lowa.—Owens v. Smith, 204 : 
W. 439, 200 lowa 261. 

88. Ark.—Carpenter v. Bunke, 2 
S.W. 968, 145 Ark. 499. 

Colo.—Fort V. Demmer, 14 P.2d 4{ 
91 Colo. 285. 

89. Cal.—Brown v. Martin, 139 
823, 23 Cal.App. 736. 

90. Okl.-^Stephens v. Sheldon, 1 
P. 726, 109 Okl. 150—Bullock 
Peek, 168 R. W; 66 Okl. 240. 
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§ 72. - To Plaintiff 

A Judgment in favor of plaintiff, against the person 
in possession of the premises, usually shouid be oniy 
for the restltution of the premises sued for and costs, and 
shouid not award darnages uniess specially authorized 
by statute. 

Whcrc the fincling is in favor of plaintiff, in the 
ahscncc of statute olhcrwisc, Ihc only relief that 
shouid he granted plaintiff is a judgment for the 
rcslitution of the premises sued for,*^*- and costs, as 
explained supra § 62; and, whcrc plaintiff has tak- 
en possession of the premises at the commcnce- 
ment of the action on giving bond to pay ali ac~ 
cruing dainages, if hc shouid finally bc successful, 
only a judgment for costs caii be rendered against 
defendant.'*^ A judgment restoring possession 
shouid 1)0 for immediate possession, and not for 
possession some time in the future. 

Against who)n amirdcd. Ordiuarily the judg¬ 
ment shouid go only against parties to the suit 
shown to be actiially in ■i)ossession when suit was 
brought,^'^ or against those who have come into 
])osscssion under them sincc the coinmenccment of 
ihc suil,'*5 hut it has been held that a judgment of 
rostitulion is prc^pe^ against those who were cn- 
gaged in making the unlawful entry, although Ihey 
dici not detain the iiremises afterward,^® as well as 
against those who continued in the occxipation of 
lhem.^7 

Pro per ly tHcluded, The judgmet\t shouid bc con- 
fmed to the land in controver.sy,^^'^ and whether or 


not it wShould be for the whole or only a part of the 
premises claimed depends on the cxtciit of plaintilf’s 
right of powssession,^^ and not on the extent of dc- 
fendant^s actual possession,! and, if plaintiff proves 
a right to a part only of the land, he is cntitled to a 
verdiet and jndgment pro tanto.^ Moreover, the 
jiulgrnbnt shouid bc limited to such ])ortion of the 
land as plaintiff was dispossessed of on the day the 
warrant issued,''^ and camiot include other ])orlions 
taken po.sscssion of pending the litigalion.^ VVherc 
the verdiet gives to plaintiff the land clairned in the 
summons, and judgment is rendered accordingly, it 
is proper for the court, after plaintiffs connsel has 
released certain land includcd in the verdiet which 
does not belong to plaintiff, to sct aside Ihe first 
judgment, and enter a second judgment for the land 
includcd in the verdiet, Icss ihc part released.^ 

Rcqnmng payment of moncy as condition of re- 
covery. The court has no power to inipose in a 
judgment that plaintiff recover possession the con¬ 
dition that he shouid pay defendant a sum of mon- 
ey; such a judgment would bc irregular and void- 
ablc on direct attack.® 

Darnages. Although no darnages caii hc awarded 
hy the juclgmcnt uuless there is special slatutory 
aulhority there for, as explained supra § 58, a judg¬ 
ment will not 1)0 reversed merely because one cent 
darnages was allowed where ihc merits vvere fairly 
wilh plaintiff.'^ Eveu uiuler staluLes which author- 
i;^e an award of darnages to plaintiff, the judgment 
inay award darnages only for the aniount named 


9X. 1‘hlllipa V. CUmby, 117 A. 

nih 1 W.VV.Ilnrr. 402. 

-Maniucss v. Ilovcro, 127 A. 09S, 
101 N..I.On,w 2K. 

Or,—Ucfkard v. Hyan, :1H8 P. 1052, 
jon-l, laa Or, IOK, cltlng corpus JTti- 
rl0. 

irtnh. F«irfcnliT v. Clnok, 222 1». 206, 
77 IJlah 127. 

Win. Hvvuri V. (a)rnt'M, 20 WIm. 207. 
26 aj. p 86S noloH 6f(, 02. 

Judermant lield orronoou» 

titulor a ntaiula provldinK that, If 
doftaulant in fmitul KuHty, the juds:- 
niont Hhall ho that ht) he rtnnovoU 
and that plalntllt ht^ put in po.sHeH“ 
nlon, in an aotiun hofnre JumUoo to 
•whom oaHt! wan trnn.'^ft*rrod hy othor 
JuHtiee aftm’ re^vomal of the lallor 
hy dlHtrl<’t oourt, JutlKwent “revi^rs- 
ing" (hupMian of trnnnOuTlng juntioo 
and eanctdlriK romoval order wilhout 
tlndlnK whothor or not dtU’ondant wuh 
gullty iH niiKat(»ry.‘•''Uasmunnen v. 
AlhortH, 246 N.W. $20, 215 lowa 644. 

Ark,—Tk)e v. l^rudley, 44 Ark. 
500. 

26 C.J. p 86H note 63. 

Bond as condition of takinir posses¬ 
sion aee aupra 5 62. 


93. T('X.-‘“Ma.vhln v. X<’U./.j^orald, Civ. 
App., 46 S.W. 611. 

94, Ilh—IlruHh V. lA>wl('r, ,36 111. 53, 
K5 Am.l). 382- MolMiiakey v. Nol- 
Hon, 379 Ul.App. 1S2. 

26 C1.J, p HOH noti> 64. 

95. ' “Froniont v. (Irlppen, 10 
Hal. 211, 70 Ain.l). 711, 

IU.- IlriiHh V. Jli\)Wl(T, ,36 111, 53, 85 
382. 

Mo, “ I)iinforth v. Htralton, 77 Mo. 
200 . 

26 (IJ. p 868 noto 05. 

99. Ky,—Youriitr v. HIncro, 1 aUtt. 
225. 

97. Ky.—YoiuiK V. Xilnm>, aupra. 
»eason. for rule 

In IroHpaHH ali aro princlpala.-— 
Youiik v. Uingo, supra. 

96, lowa.—('lajiTwln v. Chleanio Sc N. 
W. 11 <Io., 86 N.Vg. 220, 114 lowa 
129. 

hr.J.-—-llaurand v. Slchorb, 72 A. 107, 
77 N.J.Baw 365. 

26 aj. p 862 note 69. 

Appurtsuauoes 

Where a portlon of tho machinory 
in a mlll had boan detachad and an- 
othor piecQ aubstituted for it, the 
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portlon so d('la('h(‘d was coneldered 
not appurtennnt to the pnnniscH ho 
an to la* et)ihrac(‘d in a jutlKintaii for 
pOHH(‘H.slon of the inlll [)n)p(‘rty.— 
Hmllh V. PiM)plo, 99 IU. 4 15. 

96. IU,—“Hardln v. HanKamon (Vun- 
ty, 71 TU.App. 103. 

1 . 111.—Flardin v, iHangarnon ctoun- 
Ly, MUpra. 

IFact that defendant was In posses¬ 
sion of only a paiij of tho promises 

t!Ht\rn)t. be urKod as an ohjecdion to a 
JudKnuniL for Ihc» wholt* oT the prtnn- 
lH(».s.-dIartiin v. SariKarnon Oounly, 
Hupra, 

2. IU,—Kc‘Hhi‘1 v. Maycr, 118 IU.App. 
267. 

I<y.--naU V. Tdvcdy, 2 J..r.Marsh, 181. 

3. Tenn.--WhlU» v. 3uLUe, U 
Ifumphr. 44 9. 

4. Tenn,—White v. SuttU», supra. 

5. Va.—BartUty v. MoKlnncy. 28 
Urait. (69 Va.) 760. 

0, Arljj.—Itrought v. Minor, 148 P. 
294, 17 Arix. 28. 

7. IU.—‘OruHh V. Fowler, 36 IU. 53, 
85 Am.D. 382. 
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in the summons issued by the justice,^ or for the 
amount assessed by the jury;® and, where there is 
no finding of damages by the verdict of the jury, 
damages cannot properly be awarded.^® As snch 
damages are awarded merely as incidental to a 
judgment for possession, see supra § 58, a judgment 
for damages alone is therefore erroneous.^^ Un¬ 
der a statute providing that a judgment against ei- 
ther party shall also be rendered against his sure- 
ties in a bond given under the provisions of the act, 
and permitting defendant to give a bond to entitle 
him to retain possession, a judgment may be ren¬ 
dered against defendant and his sureties for pos¬ 
session and the damages assessed.^^ 

Under statutes permitting the recovery of rents 
and profits, see supra § 59, where one of two de- 
fendants comes into possession subsequently to the 
other, and holds it for a shorter time, a joint judg¬ 
ment for rents and profits will be improper; but, 
where they are put in possession in pursuance of 
one general design and are acting in concert to 
hold the possession for the same object, such judg¬ 
ment will not be held to be error.Although the 
interest of plaintiff has been sold, pending the ac- 
tion, the judgment in his favor should be both for 
possession and for the rents.^"^ 

§ 73. — To Defendant 

A Judgment in favor of the defendant ordfnarily 
should be that the action be dismissed, uniess plaintiff 
has given a bond and dispo&sessed defendant at the 
commencement of the action, in which case the Judg¬ 
ment should be for the restitution of the premises, and 
under some statutes for damages. 

Ordinarily, uniess otherwise provided by statute, 
the only judgment that can be pronounced in case 
defendant is successful is that plaintiff^s action be 
dismissed and that defendant go without day.^5 
Where, however, plaintiff elects to give a bond and 
dispossess defendant at the commencement of the 
action, as he may do under some statutes, see supra 
§ 52, a judgment for defendant should be for the 
restitution of the premises,as where the action 
abates^"^ or is dismissed,or a demurrer is sus- 


tained to the complainti^ Under some of these 
statutes it is the duty of the court on defendant^s 
motion to award a writ of inquiry to assess de- 
fendant^s damages if he is successful.^^ 

Where plaintiff, on filing the complaint, causes 
a writ of restitution to be issued, which is executed 
by ousting defendant and placing plaintiff in pos¬ 
session, the court does not acquire jurisdiction to 
determine the merits, and cannot, on dismissal, or- 
der restitution to defendant, but at most may vacate 
the order of restitution under which defendant was 
ousted, defendant^s situation and remedies being 
the same as though plaintiff, without beginning suit, 
had gone on the premises and forcibly removed 
him.21 So, where judgment is recovered by a plain¬ 
tiff, and under it a writ of possession issues, and 
defendant is turned out of possession, an appeal is 
granted, and before trial of the case plaintiff moves 
the dismissal of his action, and declares that he will 
not further prosecute it, the court, if asked, should 
award a writ of possession to restore possession of 
the land to defendant,22 and it is not error to refuse 
such dismissal except on condition that plaintiff 
make restitution, as the dismissal may be entered 
later.22 It has been held that, if defendant sur- 
renders possession, and the higher -court sustains 
his writ of error and reverses the judgment for 
plaintiff and remands the case because a change of 
venue should have been granted, the justice to 
whom the case is transferred may dismiss the case 
on plaintiffs motion ;2^ but he cannot canccl the 
removal order without setting aside the dismissal.2'5 
A defendant against whom judgment is rendered, 
which is afterward reversed, but who does not losc 
possession of the property under or through the 
judgment, is not entitled to be restored to posses¬ 
sion as against third parties who have ousted him 
during the pendency of the action.26 

§ 74. Operation and Effect 

A Judgment In forcible entry and detainer determines 
merely the right to present possession of the property. 

A judgment in forcible entry and detainer merel> 


8. W.Va.—Bartrom r. Howard, 17 
S.E.2d 32 6. 

8 . Ark.—Denton v. Toung-, .223 S.W. 
380, 14^ Ark. 147. 

10. Ark.—^Cannon v. Davies, 33 Ark. 
56. 

11. Mo.—Parwell v. Easton, 63 Mo. 
446. 

26 C.J. p 869 note 86. 

12. Ark.—Richardson v. Harrell, 36 
S.W. 5 73, 62 Ark. 469. 

Mo,-—Kingman v. Abington, 56 
Mo. 46. 


1-4. Tenn.—Spillman v. Walt, 12 
Heisk. 574. 

15. Neb.—Sto ver v. Hazelbaker, 60 
N.W. 597, 42 Neb. 393. 

16. A,rk.—Davis v. Groodman, 35 S. 
W. 231, 62 Ark. 262. 

17. Ark.—Williams v. Petty, 271 S. 

W.- 9, 168 Ark. 642—Suihtier v. 
Spencer, 9 Ark. 441. ’ 

18. Ark.—Runyon v. Hale, 10 Ark. 
476—Fleeman v. Horen, 8 Ark. 353. 

19. Ind.T.—Folsom v. Hunter, 98 ,S. 
W. 156, ‘6 Ind.T. 453, 
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20. Ind.—Folsom v. Hunter, supra 

21. Wash.—State v. B^g Bend Lanc 
€o., 171 P. 259, 100 Wash. 425. 

22. W.Va.—McCormick v. Short, '3' 
S.E, 769:, 49 W.Va. 1. 

23. W.Va.—McCormick v, Short, su 
pra, 

24. lowa.—Rasmussen v. Alberts 
246 N.W. 620, 215 lowa 644. 

25. lowa.—RasmuSsen v. Alberts 
supra. 

26>. Cal.—Bowers v, Cherokee Bot 
46 Cal. 279. 
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determines the right to present possession of the 
property,^'^ It docs not detcrminc the ultimate rights 
of the parties,28 and in no way affccts the titlc of 
the parties to the land in controversy-^ whether le- 
gal or cquitable.30 It has the effcct only of placing 
the parties in their original position prior to the 
unlawful cntry.31 

§ 75. Exeeution and Enforcement 

The Judflment ordinarlly is enforced by the lasuance 
of a wrlt of restitution, In compllance wlth the statutory 
requlrements relatlng theroto, and by the exeeution of 
such wrlt by dlspossesslng the defendant and his privles. 
Such enforcement ordinarlly cannot be restralned by in- 
Junctlon. 

The court which renders the final jitdgment is 
the proper court in which to make application for 
the issuancc of the writ of restitution.8- A form of 
writ provided by statute may be modificd to suit tlic 
appro])riatc jndgmont,33 and clcrical dcfccts or 
omissions in the writ may bc amended;^’^ but the 
writ should designate the property with suflicicnt 
certainty to cnable the officer to procced to execiite 
it.'35 The statutory rtHiniremnits must be complicd 
with as to the tiine,*^^ manner, and other matters re- 
lating to the issuance and Service of such wrils.^'^ 
Under a statute tliat an appeal by defendant shall 
not stay proccedings on the jiulgnumt; unless the 
jttdgc or juHlice ])erorc whorn the sanie was ren- 
dered so directs, it is the duty of the sheriff to exc- 
cute a writ of ])o.sseHsioti, notwithstanding an order 


staying exeeution pending appeal, where the judge 
issuing such order was not the judge before whom 
the casc was tried and judgment rendered.^® 

In order to constitute a full exeeution of a writ, 
both defendant and his personal property must bc 
removed from the premises, and the rcal estate giv- 
cn to plaintiff,8t^ unless the removal of the personal 
property is waivcd by defendantWhere defend¬ 
ant is dccrccd to bc cjcctcd, he must vacate and be 
cjected from every part of the land inchulcd within 
the area defined by the court in fixing the bound- 
aries in the dcscription of the property involvccl in 
the action,'^t and hc cannot prevciit exeeution of Ihe 
writ of rcstitntion l)y transferrihg the possession of 
the premises to a stranger.^^ Where, howcvcr, 
plaintiff, after rccovering a judgment, obtains pos¬ 
session peaccably and withont the aid of a writ of 
restitution, it is a complete satisfaction of the judg¬ 
ment, cxcept the costs, and hc cannot have a writ 
of restitution under it afterward.^'^ Under a stat¬ 
ute providing for an exeeution for restitution and 
for damages, rents, and costs, an exeeution may 
propcrly issne for rents and costs after restitution 
of the premises/*^ A writ of i)ossession becoines 
functus officio in .so far as it is a writ of exeeution 
commanding the sheriff to satisfy the part of the 
judgment awarding damages, where no levy is made 
on the judgment debtor’s property prior to the rc- 
turn day, and Ihcrc is no order staying exeeution, 
buL it is stili good in so far as it is u writ of posses- 


Wotflmnn Tlralty 
Co. V. C‘ahf'n, 195 M.W, «98, 157 
Minn. X6J—-Wllllain Wt'l«man 
noldinff (’o. V. MIIUt, 188 N.VV. 732, 
733, 152 Mlnn. 330, cUUu? Corpu« 
Juritii 

as. MInn.-’ Wm. WelHman Realty 
CX V. Cahvn, 105 N.W. m, 157 
Mlnn. Idl—WlUlam W«n«man 
noldlUK tV>, V, 188 N.W. 

732, 152 Mlnn. 330. 

ConcluHivnnonfej <tf forrlble (mtry and 
dotaint*r ju(lKnit*ntH K^mcjrally 
tho C.J.H. tlthi JudfrnunilH 5 710, 
also 25 C.J, i> 870 notCH 2-O, 12-18. 

U9, Minn.—Winlam WiUftinan Hold¬ 
ing* CX V. MUJar, 188 N.W. 732, 
153 Mlnn. 330. 

N.M.—UtTon V. 117 P.2d 

217, 46 N.M. 101. 

2$ C.J, p 870 noto 10. 

ao, TT.S.-—Johnson v. Elddlo, 36 B. 
at 393, 240 TT.S. 487, 60 752, 

amrrnlnif 139 P. 1143, 41 Okl. 759. 

31. N.M,—Ilf^ron v. Ramaey, 117 P. 

2d 217, 45 N.M, 401. 

33. Nftb.—Mario City Eealty Co. v. 
Scheneokarborger, 118 N.W. 567, 
82 Neb. 848. 


33. Mo. — McTroflO V. South Bi. 'Loula 
Flrc InH. ('‘o., 4 Mo.App. 511. 
Where olalmant and defendant are 

ootenante or enlltb^d to Jolnt poh- 
spHHlon, thn Htatulory form muHi bo 
modilXI to Hult tlu) approprinto Jndr- 
m(*nl.--M<’,HnH« v. BouLh Bt. Louis 
Piro Tna. Co., Hupra. 

34. Ark.—Oalbroath v, Mitchell, 32 
Ark. 278. 

Omlssion of parties 

VVh<'r(‘ tho naniOH of Iho partlfis aro 
prttporly HOt o\it in Iho oomplaint 
and bond, but wholly omlttod from 
thn wrlt pondlnk a motlon to quaRh 
tht^ wrlt, itrt fimondmtmt «hould ba 
p(‘rmlttod.—(lalbreath v. Mitohell, 
HUpra. 

35. Ala,—Burford v. Qordon, 189 So. 
76, 238 Ala. 24. 

36. N. J.—Funkhauaar ,v. Stato, 60 A. 
580, 67 N.J.Law 132. 

Ohlo.—Eodo V. Mungavin, 4 Ohio S. Sc 
C.P. 270, 2 Ohlo.N.P, 269. 

28 C.J, p 870 noto 23. 

A wrlt of restitution issued, after 
notloe of appeal, prior to the eacplra- 
tlon of the time for taklngr ou appeal, 
i» voidable only, no supersedeas bond 
being glven, and affords protectlon 
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to both tho oiricor and tho party at 
whoHO Instance U twHund.— Olm* 
Htoad V. ThompHon, 8 So. 755, 91 Ala. 
130—OlmHtoad v. Iln^wor, 8 So. 345 
91 Ala. 124. 

37. N,l>.—Stato V. Conrath, .206 N. 

W. 777, 58 N.D. 460. 

Chio.—Hodo V. Mungavln, 4 Ohlo S. 

6 C.P. 270, 2 Ohlo N.T^ 260. 

Tex,—EoHonflcdd v. Parnelt, 64 S.W. 

914, 26 T<^x.OIV.App. 71. 

26 C.J. p 870 noto 23. 

313. Cal,—Magnaud v. Traeffor, 236 
P. 990, 66 CalApp. 626. 

39. CaL—Leo Chuok v. Quan Wo 
Chong Co., 22 P. 694, 81 Cal. 222, 
16 Am.S.E. 50. 

40. CXl—Loo t^uick V. Quan Wo 
Chong Co., «upra. 

41. I*u(^rto EI 00 .—Cobian v. Elvera, 

7 Puerto Eleo 569. 

42. Cal.—Fremont v. Orippen, 10 
Cal. 211, 70 Am.D. 711. 

43. IU,—Barnett v. IXlmer, 79 111. 
App. 403. 

44. Mo.—Cabanne v. Spauldlng, 14 
Mo.App. 312. 
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sion, directing a restitution of the premises and 
may be executed after the return day.'^^ 

Alias mrit. Where a writ o£ restitution, issued 
within the statutory time after the rendition of the 
judgment, has been quashed, another may issue, 
although such period has expired.'^® 

IVho may hc disposscssed. While it has appar- 
ently been held to the contrary,^'^ by the weight of 
authority a writ of restitution will not authorize the 
officer to dispossess one who was not privy to de- 
fendanfs forcible entry and detainer, and who is a 
stranger to the parties and the record; but it au- 
thorizes him to dispossess only defendant and his 
privies.^^ Nevertheless a writ of restitution will 
not necessarily be unavailing because the persons 
who were living on the land at the institution of 
the suit were not made defendants, as it may be en- 
forced against the servants of the person who was 
made defendant; and the fact that defendant does 
not live in the county where the land lies does not 
alter the case.^9 jy judgment against the head of 
the family is sufficient authority to dispossess his 
wife^o or any other members of the family.^i 

Relief against cnforccmcnt. Although there is 
authority to the contrary,^^ the better view is that, 


except in case of fraud or mistake, or a showing of 
manifest irreparable injury,53 a court of equity can- 
not interpose by injunction to restrain a plaintiff 
who has obtained judgment from having restitu¬ 
tion of the possession,^'^ and this is so notwithstand- 
ing plaintiff is insolvent^^ and defendant holds the 
undisputed legal title to the land^^ or has recovered 
judgment in ejectment for the premises.^Equity, 
however, may inter fere by injunction to restrain 
the enforcement of a judgment which is void,5S 
and the title to the land of which restitution is or- 
dered is in litigation between the parties to the ac- 
tion,S9 aud equity when it thus interferes will en- 
join the enforcement of the judgment not only as to 
the land, but also as to the recovery of monthly 
rents and damages.^o a suit by defendant for 
such an injunction, plaintiff may amend his unver- 
ified complaint, by verifying it.^^ 

A bili to quiet possession may be maintained by 
a purchaser in possession, under a decree of court, 
to prevent the enforcement of a judgment against 
his tenant, in unlawful entry and detainer, in which 
he was not a party, although the person holding the 
judgment would be entitled to possession on bring- 
ing a proper action to determine his right,®^ 


N. REYIEW 


§76. Appeal or Error 
Questions relating to review on appeal or error 
from a judgment in forcible entry and detainer are 
considered in the immediately following §§ 77-84. 
Examine Pocket Parts for later cases. 


§ 77. - Right of Review 

The party against whom Judgment is rendered, may 
obtain a review of the case by writ of error, or by ap¬ 
peal, to the extent that a right of appeal is given to- 
him by constitutional or statutory provision. 

A writ of error will lie to a judgment of a jus- 


«15. Cal.—Mag-naud v. Traeger, 226 
P. 990, 66 Cal.App. 526. 

-46. Ky.—Reed v. Williams, 3 A.K. 
Marsh. 521. 

47. Alaska.—Ashby v. Faulkner, 4 
Alaska 743, 

Where the writ commaaids that 
have restitution oP’ the 
premises, he is entitled to possession 
under it, although another than de¬ 
fendant be found in possession.— 
Ashby V. Faulkner, supra—26 O.J. p 
871 note 32. 

48. Kan.—^Wallace v. Hali, 22 Kan. 
271. 

Wis.—Dnim v. Holton, 1 Pinn. 456. 
Restitution against person entering 
under defendant since action 
brcught see supra § 71. 

49. 'Mo.—De Graw v. Prior, 6S Mo. 
158. 

50- 111.—^Ennis v. 'Lamb, 10 111.App. 

447. 

54. Cal.—Saunders v. Webber, 39 
Cal. 287. 


52. Ohio-—Foster v. Ellison, 31 
Ohio Cir.Ct. 513. 

26 C.J. p 871 note 45. 

53. lowa.—Schuldt v. Dee, 284 IST.W. 
89, 226 lowa 189—Lamb v. Drew, 
20 lowa 15. 

54. Ala.—Hamilton v. Adams, 15 
Ala. 596, 50 Am.D. ISO. 

lowa.—Schuldt v. Dee, 284 JST.W. 89, 
2,26 lowa 189—^Damb v. Drew, 20 
lowa 15. 

26 C.J. p 871 note 46, 

Pending appeal 

Defendant appealing from Justice 
court judgment is not entitled to an 
injunction restraining justice of 
peace from issuing'execution for de- 
fendant's removal pending the ap¬ 
peal on theory that defendant’s re¬ 
moval from premises would render 
appeal moot, especially where plain- 
txff in forcible entry and detainer 
suit is not insolvent.—Schuldt v. Dee, 
284 N.W. 89, a26 lowa 189, 
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55. Ala.—Plamilton v. Adams, 15 
Ala. 596, 50 Am.D. 150. 

lowa.—Damb v. Drew, 20 lowa 15. 

56. Ala.—Hamilton v. Adams, 15 
Ala. -596, 50 Am.D. 160. 

57. Ky.—Dedman v. Smith, 2 A.K. 
Marsh. 260. 

58. Tex.—Maybin v. Fitzgerald, Civ. 
App., 45 S.W. 611. 

26 C.J. p 871 note 50. 

Bnforcemeut of a judgmeiit for 
possession at some time in the fu¬ 
ture may be restrained by injunc¬ 
tion, since it is void.—Maybin v. 
Fitzgerald, supra 

59. Ariz.—Beam v. Parks, 80 P. 324, 
9 Ariz. 151. 

Mo.—Jones v. Pharis, 59 M:o.Appv 
254. 

26 C.J. p 871 note 50. 

69. Mo.—Jones v. Pharis, supra. 

61. N.M.—Puckett V. Walz, 72 P- 
2d 623, 41 N.M. 612. 

62. Tenn.—Cope v. Payne, 76 S.W. 
820, lll Tenn. 128,’ 102 Am.S.R. 
746. 
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tice’s court in forciblc cntry and dctainer cases, in 
jurisdictions wlicrc all courts are courts of rccord.®^ 
The right of Ihe losing party to appeal in such cases 
exists only when and to the extent that it is con- 
ferred by constilutional or statutory provision, and 
is sometimes conferred by staUitcs relating to ap- 
pcals gcncrally or by statutes rclating specially to 
appeals in this class of actions,6t and, as has bcen 
exprossed, this right of appeal is as ciear and un- 
qualifiod as in any other civil action.^S right, 

it has bcen hcld, is conferred by a general statute 
providing that any party to a jndgmcnt or decrcc 
may appeal therefrom,^56 not by a constitutional 
provision giving the right of appeal 'hn all civil 
cases/'®^ H the statute giving the right of appeal 
cxcepts from its operation jndgnuuits by default a 
party against whom there is a jhidginent by default 
is not cntitled to an appeal, althongh he first moves 
to sct aside the jndgmcnt atid the niotion is over- 
rulcd,f58 

In forma panferis. Under sonie statutes defend¬ 
ant in actions of forciblc cntry and dctainer may 
on taking the prcscrihed oath appeal as a poor per- 
son.®^ 

Waivcr or loss of right. The losing party^s right 
of appeal is not lost by waivcr or cstoppel, by bis 
heing removed by exceution from the premisos 
pending appeal,or by his vacating the premises 


to avoid a forciblc rcmoval;^^ nor is he cstoj)])ed 
from prosccuting error proceedings by his domaiuh 
ing and receiving rent from the party in ])osscssion, 
pending such proceedings.'^^ If, hOwovcr, he suos 
out a writ of efror and waives an a])peal, he there- 
by waives the benefit of procedure by appcal.'^^ 
Plaintiff does not waivc his right to insist oii a dis- 
missal of dcfendant’s writ of error by filing his 
brief where, before he has clonc so, he has enterecl 
his motion to disniiss and the court reserves this 
motion to the hcariiig.'^^ 

§78. - Appellate Jurisdiction 

The court to which a forciblc entry and detalner 
cause may be removed by appeal or writ of error is con- 
trolled by the statute appllcable to such appeals or writs 
of error. 

The court or courts to which a forciblc entry and 
dctainer cansc originating in a jnsticc's or other 
inferior court may he removed l)y appeal or writ of 
error are controlled hy the provisions of the stat¬ 
ute rogulating such a]>peals,'^‘'» and accordingly, un¬ 
der the various statutes, such appeal will lic* lo a 
county court,a cirenit court,or a district 
court, or a writ of error'^^^ or ap])eal^^^ will lic to 
au intermecliate court of appeals. Where, however, 
the justice or other inferior court did not acquire 
jurisdiction, the court to which Ihc case is removed 
acquires none,^^ and evidencc cannot snpply the de- 


03» nonn.--TTotnhklHH v. Dnlton, 46 
Oonn. -167. 

n (tJ. p 871 note 58. 

Writ oX eraror a» not writ of rlffM 

111.—Wcmtworth V. Sfinkstone, 238 

jn.App. n. 

B4, Colo,- TTewUt v. Lnndl.M, 225 T. 
843, 75 (\Uo. 277. 

TU,—-Wc-ntwurth v. HankHtono, 233 
ni..\pp. 4K. 

Iowa.-“-Tlobln«on v. Varner, 201 N.W. 
70, 190 lowa 109. 

ICm—Hale v. Hrown. 239 P. 963, 
964. 1 19 Kan. 303, cltingr Corpnii 
Jnrls» 

26 C.J. p 872 note 55. 

Statuto relatingr to Justloe of peaoe 
841 not raitrlotlnsr appeal froxn 
court of record 

A «tatutory provlttlon that appeal 
from actlon of JuaUce of poaoo In 
actlon of forclble entry and detalnt^r 
will not prevent romoval undor oxe- 
cutlon, oxeopt with conn^mt of plaiu- 
lifC, relatea only to justice»' courts, 
and dot‘H not restrlct appeal from 
courtH of roeord,—Hohlnson v. Varn- 
er, 201 N.W. 70, 199 lowa 109. 

05. Kan,—Halo v. Brown, 239 P. 963, 
110 Kan. 303. 

26 C.J. p 872 noto 56 [a], [b]. 


00. Or.—Dechenbneh v. Rima, 77 P. 

391, 78 P. 060, 45 Or. 500. 

26 C.J. p 872 note B6. 

67. Ncb.~~A(lkins V. AndrewH, 96 N. 
W. 228, 1 Ncd). (tlnolt.) 810. 

00. Mo,—'Sor V. Bobst, 8 Mo, 606, 

.26 aJ. p 872 noic 58. 

60. Tenn.-“-Burns v. HaKKanl, 11 
Heiftk. 122. 

70. lowa,—Schuldt V. il^oc, 281 N.W. 
80, 226 lowa 180. 

71. Towa.—Schuldt v. Hne, supra— 
iranes v. Sco, 166 N.W. 862, 173 
Xowa 67. 

7X Ohlo.—Laver v. Canflold, 28 Ohio 
Clr.Ct. 429. 

26 C.J. p 871 note '53 Fa]. 

73* lowa.—RaHmuHsen v. Alborts, 
240 N.W. 620, 216 lowa 014. 

74. 111.—^Wontworth v, Sankstono, 
233 IIlApp. 48. 

75- Tox.—Cochran v, Flschor, Clv. 
App., 61 aW.2d 577, orror dlH- 
mlssed. 

26 C.J. p 872 noto 60. 

76. Colo.—lloynolda v. Larklns, 14 
X'. 114, 10 Colo. 120. 

Tox,—Cohran v. X^lscher, Civ.App., 61 
*S.W.2d 577, orror dlsmlased, 
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Munlcipal court of county 

VViH.^-n^aylor v. Do Oamp, 31 N.W. 
728, 08 Wi«. 162. 

77. 111.—RaviH V. numlllon, 53 111. 
.\pp. 91. 

Ky.—IXoHkliiH V. Morgan, 61 S.W.2d 
30, 210 K.V. 576. 

Md..Xloth V. Stato, 43 A. 769, 80 Md. 

521. 

Mo.—Rlato ex r(d. Morris BldK. 
luv. Ito. V. Hrown, 7 2 S?.W.2d 859, 
228 M’o.Ai)p. 760- H -hwooror v. 
Chrlsloplud, 01 Mo.App. 81. 

78. Dkl.—Powor» v. Myers, 105 P. 
674, 25 Okl. 165. 

20 C.J, p 872 nolo 60 [dj. 

79. Tll.—K(^pUty V. Taik(s 106 Tll. .195. 
Ohio.—Sltate v. Wallaoe, MO N.R 

305, 107 Ohlo St. 557. 

80. Tox.—Knu'rHon v. Mm<»r«on, Clv. 
App., 35 S.W, 425. 

26 C.J. p 872 noto.s 70, 71. 

81. Mloh.—MuldcT v. Corlott, 19 N. 
W. 756, 54 Mlch. KO. 

26 C.J. p 872 noto 61. 

trnlesB nmndatory ratiulromentB 
are Klffidly oompllod with In jUHtIo<rs 
oourt, it dot^H not acqulrii JuriHdi<^- 
tlon, and tho elrcuit court on app«‘al 
adciulreS no jurladletlon.—Stater ex 
rol. lirown v. BIrd, 73 S.W.2d 821, 
228 Mo.App. 800. 
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fect;^2 neither can appellate jurisdiction be given 
by consent of the parties,nor be conferred by 
amendment and the appearance of the parties where 
the justice's jurisdiction does not appear.^^ The 
failure of the inferior court to enter a judgnient, 
in accordance with its opinion, does not deprive the 
appellate court of jurisdiction of the proceedings, 
where the parties treat the opinion as a finding of 
the court and as conclusive, and defendant travers- 
ing the adverse finding fails to raise a question in 
the appellate court as to its lack of jurisdiction.^^ 

Under some statutes the supreme court has appel¬ 
late jurisdiction in proceedings brought under the 
forcible entry and detainer statutes,^® as on an ap- 
peal from the judgment of the circuit court on an 
appeal from the judgment of a justice^s court,or 
on a writ of error,SS qj- either an appeal or writ 
of error.^^ If the court to which the writ of error is 
sued out has no jurisdiction, the supreme court ac¬ 
quires no jurisdiction to review the alleged error.^^ 

§79. — What Judgments or Orders May 
Be Reviewed 

Ordinarlly an appeal lies oniy from a flnal Judgment 
or order, and under some statutes, where damages are 
awarded, onIy where the sum awarded is in excess of a 
specifled amount. 

Ordinarily an appeal lies oniy from a final judg¬ 


ment or order,^^ and this has been held to include a 
judgment of dismissal of the action,^^ and a judg¬ 
ment by default.®^ Under a statute authorizing a 
party aggrieved, in the action, to appeal, defendant 
may appeal from a judgment which is favorable to 
him, but which is based on a finding contrary to his 
contention.^^ 

In the absence of a provision to that effect, a stat¬ 
ute regulating an appeal from a judgment of the 
court or justice first trying the case does not apply 
to a further appeal from the judgment or order of 
an intermediate court and it has been held that an 
order of the superior court setting aside a judgment 
of affirmance of the judgment of the justice for fail¬ 
ure of appellant to appear at the trial is not appeal-’ 
able under a statute providing for an appeal on the 
granting of a motion for a new trial.®^ 

As dependent on amount of judgment. Under 
some statutes an appeal lies from a judgment of a 
justice irrespective of the amount involved.^^ On 
the other hand, under other statutes, which have 
been held constitutional,^^ actions of forcible entry 
and detainer are within the pecuniary limitations 
regulating the right to appeal, and a judgment, in 
such action, is appealable oniy where the sum des- 
ignated therein as damages is in excess of the 
amount specified by the statute,and this is true 


82. Mo.—^McKinney v. Harral, 31 
Mo.App. 41. 

83. Colo.—Orane v. Farmer, 23 P. 
454, 14 Colo. 294. 

Mo.—Robinson v. Walker, 45 Mo. 117. 
Keb.—Babby v. Musser, 89 N.W. 742, 
04 Neb. 175—^Ettenheimer v. Wall- 
man, 8S JST.W. 859, 63 Neb. 647. 

84. Mo.—McQuoid v. tLamb, 19 Mo. 
App. 153. 

86. Ky,—Bishop v. Armstrong:, 14 
S.W.2d 784, 228 Ky. 2-50. 

80. Va.—Pannill v. Coles, 81 Va. 380. 
W.Va.—Montgomery v. Economy 

Fuel Co., 57 S.E. 137, 61 W.Va. 620. 
,26 C.J. p 872 note 66 [a], [bj. 
Jurisdiction of Illinois supreme court 
of forcible entry and detainer ap- 
peals see Courts § 357. 

87. Ind.—Moore v. Read, 1 Blackf, 
i77. 

26 C.J. p 872 note 66. 

88. Ind.—Barton v. Osborn, € 

■ Blackf. 145. 

Va.—Pannill v. Coles, 81 Va. 380. 
W.Va.—Montg-omery v. Economy 

Fuel Co., 57 S.E. 137, 61 W.Va. 620. 

89. Miss.—Gill v. Jones, 57 Miss. 
367. 

90 . Kan.—Wideman v. Taylor, 65 P. 

664, 63 Kan. 884—Armour Packins 
Co, y, Howe, 64 F. 42,^ 62 587., 


• 91. Kan.—Peyton v. Peyton, 9 P. 

479, 34 Kan. 624. 

26 C.J. p 872 note 73. 

92. Fla.—Welch. v. State, 95 So. 751, 
S5 Fla. 264. 

26 C.J. p 872 note 73 [aj. 

93. N.M.—State ex rei. Heron v. 
District Court of First Judicial 
Dist. within and for, Rio Arriba 
•County, 128 P.2d 454—State ex rei. 
Heron v. District Court of First 
Judicial Dist within and for Rio 
Arriba County, 128 P..2d 451. 
Pailure of defendant to appear in 

forcible entry and detainer proceed- 
ing- in justice’s court, or a personal 
appearance alone without a written 
answer, does not deprive district 
court of Jurisdiction to entertain de- 
fendanfs appeal, since district' court 
has same jurisdiction as justice's 
court to proceed as on default, and 
that includes power to render what- 
ever Judgment the proofs call for.— 
State ex rei. Heron v, District Court 
of First Judicial Dist. within and 
for Rio Arriba County, N.M., 128 P.2d 
454—State ex rei. Heron v. District 
Court of First Judicial Dist within 
and for Rio Arriba County, N.M., 128 
P,2d 451. 

ni.—Celotex Co. .v, Koblitz, 241 
111.App. 159. , , . 
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95. 111.—Gentle v. Butler, 278 HI.. 
App. 371. ■ 

Refusa! to allow error not review- 
able as judgment 

Under a statute providing that in 
proceedings to review the Judgment 
or final order of the justice in forci¬ 
ble detainer proceedings, a petilion 
in error can be filed in the court of 
common pleas oniy by leave of such 
court, a refusal by the court of com¬ 
mon pleas to allow a petition in er¬ 
ror to be filed In such court is not 
reviewable on error, such refusal not 
being a Judgment in the case pend- 
ing in such court—Rothwell v.Win- 
terstein, 42 Ohio St 249. 

96. Mo.—Schwoerer v. Christophel, 
64 Mo.App, 81. 

97. Kan.—Burdsal v. Shields, 79 P.. 
1067, 71 Kan. 95. 

98. ,Tex.—Beacqn Dumber Co. v. 
Brown, Cona.App,, 14 S.W.2d 1022, 
afRrming, Civ.App., 4 S.yV'.2d 992^ 
Brown v. Grant, Civ.App., 119 S. 
W.2d 185. 

99. Colo.—Brennan Mercantile Co. v., 
Vickers, 73 P. 45, 31 Colo. 323. 

111.—^McDole V, Shepardson, 40 N.E. 
953, 166 111. 383. 

Tex.—Beacon Dumber Co. v. Brown, 
Com.App.,, 14 S.W.2d 1022, affirm- 
ing, Civ.App., 4 S.W.2d 992— 
Brown v. Grant, Civ.App., 119 S.W. 
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notwithstanding the particular statute relating to 
forcible cntry and dctainer provides for an appeal 
without expressly referring to such rcstriction.^ 
Under some of these statutos, howevcr, the fact 
tliat the judgment is for inore than the statiitory 
amount does not give the appellate court jurisdic- 
tioii of the entire subject inattcr of the judgment.^ 

Citation on appeal. When a defendant appcals 
from a justioe’s court to a superior court, he is ful- 
ly apprisocl of the nature of the action he is called 
011 to defend and cannot, on appeal, raise the qnes- 
tion of the regularity of the citation.^ 

g gQ, - Requisites of and Proceedings for 

Transfer of Cause 

The requisitea of, and proceedinga for, taklng an 
appeal and transferring the cause to the revlewlng court 
are governed by statutory reguiatlons, whlch must be at 
least substantlally complied wlth. 

The recjtiisilcs of, and proceedings for, taking an 
appeal and transferring the cause to the rcviewing 
court, in an action of forcible ontry and dctainer 
aro governed by the general statutes rolating to ap- 
peals in other cases,exccjit where they are gov¬ 
erned by statutory provisions rclating to actious 


of ihis character,® in which cases the general stat- 
iitcs do not apply.^ There should bc, in the first 
instance, a compliancc with tho substanlial require- 
ments of the statute relating to taking the appeal,'^ 
and where there is such a compliancc the appellate 
court should takc jurisdiction of the parties and' 
afford the appealing party the opportunity of per- 
fecliiig his appeal so as to bring it within Ihc striet 
compliancc of the statute.^ The statutory regula- 
tions should be complied with as to the time of 
taking the appeal,or an extension thereof;^^ the* 
application for the rcvicw;^i the lime and manner 
of giving noticc of appealthe payment or 
unconditional tender of the justice’s fccs before hc 
is required to send up the {lapers,^^ 

Tf an afhdavit is required as a basis for the allow- 
ancc of an appeal, it nnist he filccl in the manner 
and time required by statute and it is sufficient 
if it conforms to the statute specially relating to ac- 
tions of forcible entry and detaincr.^® 

Motion for nem irial. It has been helcl that it is 
not a prerequisite to an appeal that the losiiig party 
should ask for a new trial;^® and in any event the 
a])peal inust lie taken from the judgment and not 
from an order ovcrruliiig a motion for a new trialT'^ 


2(1 tsn-“MndlHon v. Marilru^?:, CUv. 
App., 56 tlOS, (^rror rcfuHiul 

--^SUrlrklln v. .loHlln, (Mv.App., 7 W, 
W.2cl 160—UoyU^ v. Orubtm, (Uv. 
App., 2(58 H W. 277- U()H(^ v. SkilcH, 
CUv.App., 240 S.W. 127. 

26 r.J. 872 note 74—8 C.J. p 387 
noto 86. 

Xt tto JudtpDdicnt for dwaaaffe* in kIv- 
ftn, na appiuU llof(.-‘HttUn v, Htoly, 
Tex.Clv.Ai)p., 32 S.W. 861. 

1. (lolo.“T-Uroruian Moreantlh' v. 
VlckePH, 73 V. 45, 31 dola. 3.23— 
Omne V, lOirrnor, 23 V, 453, 1*1 Oolo. 
291. 

8, Tox.' ’ MadlHon v. MarUnez, Olv. 
App., 56 ,S.W.2d {){)8, orror rofvmwl 
—Tlaylo V. Civ.App., 26H 

H.W. 277^ UoHo V. «klloH, dlv.App.. 
245 aW. 127. 

3. Tax.- ' Irvvln v. Davanpart, 19 S. 
W. 61)2, 81 Tax. 612. 

4. 111.“—Hatzcmbuti^hUT v. MUk,!»» 37 
N.R2(1 614, .103 lll.App, 496. 

N.M.—-Btato ;*x rtd. Horon v. Dlstrlct 
dourt af Klrat ,Tudi(dal wlth- 
In and for Hio Arrlba dounty, 128 
P.2cl 461. 

Certlftoate of luportaoo* 

Under «ome In th« ab»on('.o 

of a «(^rtincata af Importance, no ap- 
paal uan bo entfrtahu‘4 by tho su¬ 
premo ooTirt from tho Jud^rpont^ bf 
th(5 appellato court whero Icsh than 
a destiraatotl amount Is Involvod.— 
Seator v. Fay, 66 N.R 235, 188 Xll I 
607, amrmln^ 88 111.App. 419. | 

fii Ky,*^Mayhew v. Kentucky Klver 


Ooal Clorporatlon, 38 S.W..2d 452, 
238 Ky. 609. 

f*x ral. Morris IJldK. 

Inv. 'do. V. Jtrovvn, 72 S.VV'.2d 859, 
228 Mo.App. 760, 

0. Ky.—Mayh<‘w v. Kentucky Hiv(*r 
doa) dorporatlon, 38 H.W.2a 452, 
238 Ky. 509. 

Tcx.—Fry v. McDuffoy, Civ.App., 40 
H.W.2d 377—ItoHO V. «kilcH, CIv. 
App., 213 S.W. 127. 

Utah.—UunHakcr v, Harrln, 109 P. 1, 
.37 irtah 226. 

7. m.—Vcach V. llondrtcks, 278 IU. 

App. 370'—Stato Bank of St. 
dharlcH v. Burr, 377 lll.App. 373. 
Bvery dstail of statute sased not 
be strlotly oompUed with Jn tho i\r»t 
IriHiancc In order to glvo the olrcult 
court jurisdiction of tho pariicH.— 
State Bank of St Charles v. Burr^ 
HUpra. 

S. Tll.—Stato Bank of St Charles v. 
Burr, supra. 

D. MlHH.—McCandlews v. t>ay, 140 
So. 337, 162 MImw. 869. 

26 C.ir. p 87.3 noto 81. 

10. Mloh.^Bcarso v. Aldrlch, 40 
Mlch. 629. 

26 C.J. p 873 noto 81 [ol. 

11. Ohlo.—Stato V. Wallaco, 140 N, 
iU. 306, 107 Chio St 667. 

Daty of olork to file petltLon. 

«rror may bo proaocutod 
frpm actionfl In forcible eatry and 
•dctainer. from any court of record in 
any oaunty to the oourt of appeal» 
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of Ihai county, without Icavc of such 
court of nppoalH or any jud^c thm’(^- 
i>r, il Is tho dut.y of tho «Uirk of thr 
court of appoalH to illo a potUion in 
error Itmdcrcd hy th(i unHUOcct^wful 
party on compliancc with tho Htalu- 
tory procoduro In Huch cafloa.-—State 
V. Wallaco, supra. 

110 . Mq.—A merican Braa» Mfg. do, 
V. Phllllppl, 77 S.W. 473, 765, 103 
Mo.App. 47. 

Tcx.—-Fry v. Mclluffcy, Civ.App., 46 
S.W.Id 377. 

20 d.j. p 87.3 nota 92. 

rilinff appeal bond without notioe 
of appeal required by atatutc doca 
noL operato to p(^rfoct an app(«al for 
any purpoae.—Veach v. J toncirhdca, 
278 lll.App. 37(1. 

Apponi bondfc» goncrally sco Infra SS 
87-96. 

13. Cal.—Pcople V. HarriM, 9 daU 
•671. 

26 CJ, p 873 noto 90. 

14. Md.—IloblnHon v, Walkor, 45 Mo. 

' 117—St(WonH V, Anlh, App,, 147 
B.W.2d 165, transferrf‘d, «eo, Sup.^ 
142 S.W.2d 1008. 

Wls.—Muellor V. Hlco, 136 K.W. 146. 

149 WlH, 648. 

36 aj. p 873 not<a 83. 

IB. Mo.—Frlck Co. v. Marahall, 86 
Mo.App. 403. 

10. Mo.—Henry v. Uapsdown, 4a 
Mo.App, 481. 

17, Mo.~r-HiQbai:t V. McNamara, 18 
, Mo.App, 578, 1 
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Filing transcript and other papers. If the stat¬ 
ute requires the justice to file a transcript of the 
proceedings before him in the superior court with- 
in a designated time, his negligent omission to do 
so will not be permitted to prejudice either party.^^ 
If, however, the statute makes it the duty o£ appel¬ 
lant to cause the transcript to be filed in the superi¬ 
or court within a designated time, the statute will 
be considered mandatory and a compliance there- 
with by appellant is necessary,^® and it is no excuse 
that he relied on the clerk to file the transcript 
but it is not necessary that the filing be done by ap¬ 
pellant in person, it is sufficient if the transcript is 
filed by the justice on his behalf.^t If the statute 
requires appellant to see that the complaint is filed 
with the transcript, he cannot take advantage of the 
absence of the complainfs being returned by the 
justice in the court with his transcript and have the 
action dismissed.^^ Omission to file the transcript, 
as required, is fatal to the appeal as the appellate 
court acquires no jurisdiction over the subject mat- 
ter,^^ except that, under some statutes, appellee, in 
such a case, may produce the transcript and have 
the judgment affirmed,^^ 

§81. - Presentation and Reservation in 

Lower Court of Grounds for Review 

Questions not presented and reserved In the triai 
court will not ordinarily be considered on appeal or er¬ 
ror. 

As in the case of appeals generally, questions not 


presented and reserved in the triai court will not be 
considered on appeal or error,25 except where the 
question relates to the lack of jurisdiction of the 
lower court.26 

§ 82. - Amendments 

Amendments may be permitted in the appellate court 
to correct defects or informalities in the proceedings In 
the lower court; but not to state a new cause of action 
or materially change the issues, or to remedy jurlsdiction- 
al defects. 

Amendments which may have been made in the 
I lower court, may generally be made in the appel¬ 
late court to correct defects or informalities in the 
proceedings in the justice’s or other inferior 
court.27 Such amendments, on appeal from a jus- 
tice’s court to a court of intermediate jurisdiction, 
if allowable are generally within the discretion of 
the appellate court,2S and a refusal to exercise this 
discretion on the ground of want of power is er- 
ror.29 Amendments may be permitted as to the 
description of the land in suit,^^ even though the 
description in the complaint below was too indef¬ 
inite to admit of restitution or amendments in- 
creasing the amount of damages,^^ or showing that 
the land was situated in the county where suit was 
brought,33 or permitting defendant to file an amend- 
cd answer.3^ The cause may be remanded for the 
purpose of such amendment,35 and where the appel¬ 
late court reverses a judgment because it was not 
shown that defendant was in possession of ali the 
land described, the lower court on a remand of the 


18. Ky.—^Wayman v. Taylor, 1 Dana 
527. 

19. Mo.—Robinson v. Walker, 45 
Mo. 117. 

26 C.J. p S73 note 95. 

20. Mo-—Anheuser-Busch Brewing 
Assoc. V. Southern Bowling Assoc., 
114 S.W. 90, 134 Mo. 312. 

21. Mo-—Reynolds v. iLederer, 56 
Mo.App. 511. 

22. 111.—Hawthorne v. Oartier Lum- 
teer Oo., 121 IlLApp. 494. 

23. Mo.—Robinson v. Walker, 45 Mo. 
117. 

26 C.J. p 874 note 97. 

24. Mo.—Keim v. Daugherty, 8 Mo. 
49S. 

25. Fla.—Rosenstone v. Johnston, 
111 So. 630, 9.3 Fla. 319. 

IU.—Turk V. Elliott, 69 IlLApp. 451. 
See Old Rose Distilling Co. v. 
Parkhill, 200 IlLApp. 48. 

Tenn.—White v. Suttle, 1 Swan 189. 
26 C.J. p 874 note 99. 

Sule applied to ohjection 

(1) For insufficient verifleation of 
compilaint—Naylor v. Chinn, 82 Mo. 
App. 160. 


(2) For allowance of amendment 
of complaint.—Eyetts v. Johns, Tex. 
Civ.App., 76 S.W. 778. 

Other objections not considered see 
26 C.J. p 874 note 99 [a]. 

Where cause goes to triai without 
auy plea and defendant makes a full 
defense, he cannot set up the want 
of plea and issue thereon in the ap¬ 
pellate court.—Bartley v. McKinney, 
28 Gratt. 750, 69 Va. 750. 

26. Wyo.—^White v, Veiteh, 197 P. 
983, 27 Wyo. 401. 

27. Mo.—Purcell v. Merrick, 158 S. 
W. 478, 172 Mo.App. 412—Dean v. 
Trax, 67 Mo.App. 517. 

Befects or informalities ame^able 

(1) InsufRcient verification of com¬ 
plaint.—School Dist. No. 1 v. Holt, 
105 S.W. 32, 126 Mo.App. 571—Tegler 
V. Mitchell, 46 Mo.App. 349. 

(2) Where there was intent on .the 
part of plaintiff to comply with the 
requirement that the complaint be 
signed by plaintiff or his attomey, 
and it appears that a jurat wag at- 
tachCd and that plaintiffs attbrney 
omitted to s4gu his name through 
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inadvertence.—Purcell v. Merrick, 
158 S.W. 478, 172 Mo.App. 412. 

28. 111.—Spurck V. Forsyth, 40 111. 

438^—Ballance v. Curtenius, 8 111. 
449. 

N.M.—Sanchez v. Candelaria, 23 P. 

239, 5 N.M. 400. 

26 C.J. p 874 note 2. 

22. N.M.—Sanchez v. Candelaria, su¬ 
pra» 

30. W.Va.—Bennett v. Hollinger, 66 
S.E. 502, 66 W.Va» 385—Drinkard 
V. Helptinstall, 47 S.E. 72, 55 W.Va 
320. 

26 C.J. p 874 note 7. 

31. N.M,—Sanchez v. Luna, 1 N.M. 
238. 

32» Mo.—Champ Spring Oo. v. B. 
Roth Tool Co., 70 SW. '506, 96* Mo* 
A. 518—Lucas v. Fallon, 40 Mo. 
App. 551. 

26 C.J. p 874 note 9. 

,33. Mo.—McKinney v. Harral, 36 
Mo.App. 337. 

'34.,' CaL-^Henderson v. Allen, 23 Cal. 

. 519. 

Ala.—McRae v. TiUman, 6 Alai 

486. ■ ^ . 'i ’ < , 
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cciuso jnay pcrinit an amcndmcnl of the complaint so 
as to inclu(l(‘ only a part of the land thcrcin dc- 
scribcd,*^^ and may imposc as a condition Ihercof 
])aymenl of a part of the costs.-'^'^ 

An annaidincnt, liowever, shonld not he permit- 
ted which is c(iuivalcnt to hrinpnj^ a new action/^^ 
01 * which may materially chanj>^c the isvsucs/^^ An 
amendment also will gcncrally not be allowod 'to 
remedy a jurisdictional (Icfeci;'^^ but it has been 
held, undor a statulo providinj^ that the appeal shall 
bc triod ancw, on the nu'rils, that if the justice had 
jurisdiction but tlu' cointdaint failed to allcf^c the 
jurisdiclional facts, the appollalc court may allow 
an amendment addin^^ the necessary avorments.^^ 

33 . - Hearing and Determination of 

Case 

a. In general 

b. In interinediale court 


§ 

a. In G-eneral 

An appeal Is generally heard and determined In ac-* 
cordance with the rules relatlng to the hearing and de¬ 
termination of appeais in other civII cases, exespt to the 
extent that It Is controlled by speclal statutory pro- 
visions. 

An appeal in a forcible entry and detainor case is 
generally heard and detennined in accordance with 
the rules rclatiiig to the hearing and determination 
of appeais in other civil casos,oxeopt in so far 
as it is controlled by the facts and special statutory 
provisions rclaling to aclions of this character.'^^ 
Iu accordance with these rules or provisions, it has 
been holci that, if the case is triecl dnd dotennined 
on a cortain theory, it must ht* so treated on ap» 
IK^al;^-^ that matters will not hc considerocl which 
arc not wilhin the scope of the appeal,^'* c>r which 
have not been propcrly made a part of the recordj-^^^ 
and that harmless error or inatlors not projudicial 
will not he considcrc'd, so as to dislurh the judg- 
ment;^'^ Imt an error is not harmless which is more 


30 . TU.-'Thompson v. SorntiorKor, 7S 

111. ‘m. 

37, ni,—Thompson v. HornhrrM-or, 
aupm, 

38, lowa.- V. ItHtfh, Ul lowa 

3S0. 

iiO P noto 5. 

39, lowm- Knhn v. Kuhn, 12H NT.W. 
nil, 71) li>w/i Dirkn v, Hntoh, 
10 lowa tIHO. 

40, Mo.^-ncnn v. TmK, 07 Mu.App. 
517. 

If oomi>lii4ttt was «uobi tUat juBtioe 
ao<a.ulred no jurisdiction, tln* <*ourt lo 
which an aruavU in Inkcr) acquIrcM no 
jurisdiction and <'nnnol pcntill an 
amendmemt.- KliJluirt v. Hremunnen, 
25 Itid. 152 2(i f\,I. p H7l note 4. 

41, N.M.' '*^lanch<*x v. (landclarla, 22 
P. 229, n N.M. -HIO. 

421 . chU. ^ Walklnn v. McHnrlncy, 232 
\\ {IK2, 70 Hal.App. 137. 

TIL—Haliscnhmdilcr v. Mitdtc, 27 N. 

K,2d 5*11, 305 tll.App. -HMJ. 

Mo. •-Texas Ho. v. VVax. 35 S.W.2d 
122, 226 Mo.App. 350, certiorari 

Quasht^d Btatc ex rcl. .Southern 
Surety Ho. of New V(»rk v. Ilald, 
40 H,VV.2d 11, 320 Mo. 1220, 

Wher* th* actlon i* hy »®vexal 
plalatiifa agralnut icv^ral d«fendant«, 
and, one respondent Js entitled to 
judffiwmt agaluisit one appellant, that 
part of tho Jud^rmont wUl b« sus- 
lained, under a gon«tllutlonal provl- 
Hion that no judgment «hall ba set 
a-^^lde for any error of plcadlng or 
procodure unless It rosulU in a jrni«- 
oarriag:e of justice, notwlthntandin^ 
a judifment for a coplalntlff airalnst 
a codefendapt was unauthorissed,— 
Vyatktni^ V. McCartnoy^ 232 P, 982, 
70 Cal.App. 137. 


43. No,—Tt‘xns Co. v. Wax, 36 S.W. 
2d 1 22, 226 M<r.Anp. «50, e.('rtlorarl 
<lua.Hhed ,Slale t‘X r(d. Houth<(rn 
Huridy (h). of New York v. JIald, 
■10 H.W.2cl 41, 320 Mo. 1220. 

44. .Ma.— Fearn v. Ihdrne, 20 So. 
558, 120 Ala. 435. 

45. Arlz,—-nrouKdU, v. Minor, 14H P. 
201. 17 Arl5^. 23. 

Mo.-'Lan^don v. (Irawford, App., 70 
H.\V.2d 705. 

Objootlon not avallable 

Where d<‘fcn<lanl.M app<‘alf‘d frorn 
adv«^rH(‘ jmlKnuait, plaIntUT who did 
not appeal (‘ould not qmadlon eor- 
reetness of trlal eourr.s admlssion of 
<wld«*no<‘ offertal by dcdVndants.—• 
Ibink of Ain(‘rl<'a Nat. Trust iSe, Hav- 
InKH Asshi V, Me.LaiiKhHn, App., 71 
P.2d 201, hearlntr denlod 72 J'.2d 551, 
22 llal.App.2d 111. 

46. Neb.-- llliehctjck V. KoKinstor, 

31 K.VV. 507. 21 Ncd). UB. | 

If ther® 18 no bUl of ©acoeption» ob- 

j»‘ction.M to lh«‘ form of notlco to quit 
eannot be <M»nHldt‘red on appeal.— 
HUohcock V. MeKlnHtwr, supra. 

47. Clal.—llnnk of Clalifornia v. 
Taaffe, 18 F. 781, 76 c^al. 626. 

ni.-Kaylor v. Hmlth, 220 IllApp, 
110 . 

Mo. 'Noonan v. Mason, App,, 285 S. 
W, IlS-Myors v. MlUor, -65 Mo, 
App. 338. 

Ohlo.—MoKlbbon v. Uosselot, 4 Ohio 
‘ App. -331. 

Okl.—Faust V. Fenton, 181 F. 940, 
76 Okl. 68. 

26 O.J. p 875 note 44, p 867 noto 9 

Hrro^ liarinl4«« 

; (1) Allowlng the complaint to he 
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ren,d In evld(‘nc(‘ as i^roof of plaln- 
tiir.M rlKhl Io reeover, whert» such 
ri^ht hs establl^jhed outsldi» of thts 
(toinplainl,—MeHrath v. Mlller, 61 
111 .App. 197 . 

( 2 ) Annulrtuuii of jud^ment 
a^alnsl .mirely on a,pp(‘al bond aftor 
lapso of Uunn, whleh <lid not affeci 
or harm d<'f<'ndanls.—Mlller v. Mal- 
l('ran. 27(1 S.\Y. 127 , 211 ) Mo.App. 195 . 

( 3 ) Mrror In the admlssion and 
(‘xcluslon of (‘vddtmce on om* counl 
wher(‘ tlH* Judp'menl may stnnd on 
anothi‘r eouni. ■ "Amador (lold Mine, 
Htd. V. Amador (lold Mine, 46 F. 80 , 
111 (Vil. 34 6 . 

( 1 ) Mrrors in the slat«‘ments of tho 
demancl or notlee, wh(‘re d(‘ft'ndant, 
was jhU misled or prejudletal ther<‘- 
by. -Mlllor v. Ihill, 60 P. 191 , 14 
dolo.App, 367 . 

( 5 ) Fallunt to flnd on an Immalt^rl- 
al Issiu'." -Anuulor Hold Mine, ‘Ltd. v. 
Amador CJold Mine, supra, 

( 6 ) Slrlkhuf uul a vaUd speclal de¬ 
fense, whitre a gtuieral denial Is suf- 
neleui, under the staUile, in ali eas- 
CH.—Oklahoma FUy v. 11111 , 46 P. 568 , 

4 Okl. 521 . 

A r»fuaal to set a»ld« an order dls- 
mlBslngr the appeal le not harxnful 

unltms apptdlanl had a meritorU>us 
defons(v—Huiullton v. MialTord, 78 
Ill.App. 61 . 

The revlewlnfir ooturt will not in- 
terfere on aooount of the amount of 
danmire# awarded unless damag*- 
es ar<' so exceswivu that 11 appears 
that thoy were sriven undor the in- 
fluence of passion and prejudice, and 
that impropor evidonce bearlnir on 
the amount of daniages was permlt- 
Ud to ffo to tho jury.—Fayson v, 
1 ^lolden, 11 Ky.Op. 771 , 
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than a mere error of pleading or procedure and 
which results in a miscarriage of justice.*^^ If er¬ 
ror is not apparent in the record, a verdict^^ or 
findings of factio on confliding proofs will not be 
set aside on appeal; and the judgment will not be 
disturbed on the ground that the property is not 
sufficiently described unless it afSrmatively appears 
that the description will not serve to identify the 
property.^ 1 Where the complaint charges both a 
forcible entry and forcible detainer the judgment 
will not be reversed if the findings of fact, although 
insufficient to support a judgment for forcible entry, 
are sufficient to support a judgment for forcible de- 
tainer.^^ 

Presumpfions. As a general rale, ali reasonable 
presumptions will be indulged in favor of the cor- 
rectness of the judgment appealed from,^3 such as, 
in the absence of a bili of exceptions, that the evi- 
dence supported the judgment^^ or authorized an 
assessment of special damages.^^ The amount al- 


lowed as damages may be presumed to be the rea¬ 
sonable value of the use of the land as fixcd by the 
court,56 but no such presumption should be indulged 
in, in order to defeat defendant s right of appeal, 
when it clearly appears that such was not the inten- 
tion of the justice who entered the judgment. 

Modifications, Under some statutes or rules of 
court, the appellate court may correct or modify 
the judgment appealed from so as to give the rc- 
lief intended, or in accordance with the facts,5S 
and it may remand the case for the purpose of hav- 
ing such correction made by the lower court. 
However, the court will not modify a judgment so 
as to allow treble damages where the facts are not 
before it.^^ 

Dismissal The appellate court may dismiss the 
appeal on a ground recognized by statute or ruic 
of court^i such as on the ground that the appeal 
was not taken within the time prcscribed by stat- 


4S. Cal.—Chase v. Peters, 174 P. 

116, 37 Cal.App. 358. 

Mo.—Underwood v. 'City of Caruth- 
ersville, 184 S.W. 486. 

49. Ark.—Temple v. Tobias, 56 S. 
W.2d 585, 186 Ark. 851. 

Ky.—Cox V. Justice, 197 S.W. 1060, 
177 Ky. 598. 

50. Cal.—Paul v. Sil ver, 16 Cal. 73. 
N.D.—Interior Lumher Co. v. Kunert, 

237 N*.W. 780, 61 N.D. 332. 

51. Mo.—^Warrenton v. Schowen- 
g-erdt, 8 Mo.App. 572. 

52. Cal.—^Adams v. Helbing, 40 P. 
422, 107 Cal. 298. 

53. Cal.—Zucoo V. Farullo, 174 P. 
929, 37 Cal.App. 562. 

Colo,—Simpson v. Nelson, 208 P. 455, 
71 Colo. 490. 

Mont.—Park Saddle Horse Co, v. 

Cook, 300 P. 242, 89 Mont. 414. 
2ParticTilar matters presumed. 

(1) In the absence of findings, that 
the damages alleged were supported 
by the evidence.—Zucco v. Farullo, 
174 P. 929, 37 Cal.App. 562. 

(2) Trial court's fact findings nn- 
less clearly opposed to preponder- 
Auce of evidence.—Interior Lumber 
Co. V. Kunert, 237 N.W. 780, 61 N.D. 
322. 

(3> 'Vyhere defendant defaulted, 
that the trial court has taken evi¬ 
dence a.s to damages.—Zucco v. Far- 
ullo^ supra. 

JudgmexLt for plaintUr xloil ob- 
stante veredicto will be presumed not 
erroneous, where abstract of record 
does not assumo to set out ali of tes- 
timony of parties, and does not ab¬ 
stract testimony of other 'witneases. 


—Meese v. Hudson, 235 P. 565, 77 
Colo. 165. 

54. Ky.—Cornett v, Maloney, 115 S. 
W.2d 305, 272 Ky. 839, 

Afflrmance 

A judgment for plaintiif Is re- 
quired to be affirmed on appeal in ab¬ 
sence of bili of exceptions where 
pleadings were sufficient to support 
judgment since it was required to be 
presumed that evidence supported 
judgment.—Cornett v. Maloney, su¬ 
pra. 

55. Ala—^Powell v. Sturdevant, 4 So. 
718, 85 Ala. 243. 

55. Philippine.—De Castro v. Bo- 
caue, 33 Philippine 595. 

57. Philippine.—De Castro v. Bo- 
caue, supra 

58. Mich-—Union G-uardian Trust 
Co. V. Kowalsky, 255 N.W. 171, 267 
Mich. 110. 

OkL—Hali V. Haines, 61 P.2d 670, 
175 Okl, 81. 

Judgmests subject to correotloxi. or 
modification 

(1) Judgment for ‘‘damages” in- 

stead of “the value of the rent of 

the premises pending the appeal.”— 
Powell V. Sturdevant, 4 So. 718, 85 
Ala 243. 

(2) Judgment for possession and 

damages where the verdict is for 

possession only.—Warrenton v. 
Schowengerdt, 8 Mo.App. 573. 

(3) Judgment that plaintiff recov- 
er possession oniy on payment to de¬ 
fendant of a sum of money, modi- 
fted by directing that the condition 
be stricken therefrom.—Brought y. 
Minor, 148 P, 294, 17 Ariz, 28, 
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(4) Where the supreme court re¬ 
verses a judgment of the (iireult 
court for error in dlsmissing a com¬ 
plaint instead of remandlng it to the 
justice for amendment and the re- 
viewing court directs the lower court 
so to enter judgment, if it aftorward 
does so and awards costs against 
plaintiff in the certiorari, the error Is 
a clerical one which will be corrected 
by the supreme court at the co.st of 
plaintiff in error.'—Tilman v. McRae, 
8 Ala. 677. 

59. Mich.—Union Guardian Trust 
Co. V. Kowalsky, 255 N.W. 171, 267 
Mich. 110. 

60. Nev.—Glock v. Elges, 169 P. 629, 
39 Nev. 415. 

26 C.J. p 876 note 56. 

61. Tex.—Brown v. Grant, CivApp., 
119 SW.2d 185. 

Iiack of jurisdictional amount 

An appeal from a judgment against 
defendant for forty dollars was re¬ 
quired to be dismissed undor statuto 
providing that no appeal shall be 
allowed from a county court judg- 
meht', except where judgment shall 
be for damages excecding ono hun- 
dred dollars.—Brown v. Grant, su¬ 
pra. 

As to land ontside Jurlsdlotlon 

Where plaintiff, seeking to recover 
tract of land in county of jurisdic- 
tion and small noncontlguous tract 
in another county, confessed error 
respecting part 6f judgment for res- 
titutiori of secohd tract, supreme 
court, flnding no substantial right^ 
of defendant were adversely affected, 
would dismiss as to land in county 
outside trial courfs jurlsdiction.— 
Hali V. Haines, 61 P,2d 670, 175 Okl. 
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utc,®^ or was taken prcmaturely.^3 It is not a 
groimd for dismissal that, pcnding trial^ defendant 
had abandoncd the prcmiscs in litigation, whcre.it 
appcared that on appeal by defendant to an inter- 
mecliatc court it rendcrcd a judgmcnt dctcrmining 
dcfen(lant\s Hability to pay doublc tbc value of thc 
usc and occupation of the prcmises from thc execu- 
tion of thc appeal bond to the date of thc judg- 

Revcrsal; rcstiiution af posscssion. A judgnicnt 
which correctiy awards posscssion to plaintiff will 
not bc rcvcrscd morely becaiisc the writ of restitu- 
tion was iinf)r()p(‘r]y oi* imi^rovidently issucd i)cn(l- 
ing th(‘ trial.®^ Accordijig to somc dccisions, whcre 
plaintiff obtains judgmcnt and is put in ]>osscssion 
and defendant on ai)peal or error sncceeds in rc- 
vcrsing the jiidgmont, hc is entitled to be rcstored 
to possession,^^ and that too, although plaintiff has 
rcntcd thc prcmiscs but other dccisions have 
reached a contrary conclusion.^^ Tf, subscqucnt to 
an cntry of jiidgment for i)laintiff in the dctaiticr 
suit, defendant prevails in a suit to quiet title and 
is in posscssion by virtue of that suit, an affirmance 
of the cletaiiKT judgmcnt will not he exeeuted to the 
extent of restoring posscssion to plaintiff, but the 
cause will be remanded with dircctions to enforce a 
money judginent only,®^^ 


b. In Intermediate Court 

The rules or statutory provisfon» relatlng to the 
hearing and determinatlon of an appeal from a Judg- 
ment of a Justice In other casee ordinarily appiy to the 
hearing and determinatlon on review, by an Intermediate 
court, of a Judgment of a Justice of the peace In a forclble 
entry and detainer case. 

The rules or statutory provisions rclating to the 
review of cases arising in a justicc's court ordi¬ 
narily a])ply to the review by an intermediate court 
of thc judginent of a justice of thc peace, in a fore- 
ible cntry and detainer case, with rcgarcl to thc 
hearing,70 thc scope of thc review,71 and the deter- 
mination and disposition of thc causc,72 such as a 
rcversal.72 The justice’s jurisdiction of the case 
will not he presumed whcre 'thc transcript fails to 
show jurisdictional facts ;'7't and a review of his 
hndings as heing against the weight of the cvidcnce 
is not i)ermissiblc in thc absence of statute aiithor- 
izing it.7^ In case the judginent is not in proper 
form for failure to describe thc land it will be af- 
firmcd on the merits, but the cause will be remand¬ 
ed so that a proper judginent may hc eiitcrcd nunc 
pro tunc.76 Under some statutes, if appellant fails 
to appear a judgment of aflinnancc is thc only one 
which can be propcrly rendcrcd.77 

Rcmanding. Whcre an appeal is taken from a 
judgment of a justice deciding that hc was without 
jurisdiction and thc intermediate court reaches the 


62. Utah.--»Hrnnfll<'y v. Tiewlw, 1)12 P. 
M 338, 97 tUaU 217 - UunHakcr v. 
Harrls, 109 P. 1, 37 Ittah 236— 
Murphy v. Paumlt\ 109 P. 2, 37 
Utah 228. 

63. Tcnn,—Parnoy v» Murphy, 3 
Baxt. 310. 

64 . Okl.—Ilampton v. 'Uynrh, 153 P. 
1U9, 54 Okl. 249. 

'26 a.J. p 876 note 57. 

65. Waflh.-- OoUtmhla P, H. U. Co. 

V. 102 l\ 439, 53 Waah. 512. 

68 . PIoo V. CuyaH, 48 Oal. 639. 

26 O.J. p 876 nota 63. 

67. Oal,™-Plco V. (“liiyas, «upra. 

68. Conn.—iJuU v. Olcott, 2 Root 
472—Blrd v. Blrd. 2 Uoot, 411. 

lowa,—CitlssenH’ Btnta Uank of T*an- 
ora V. Snydor, 181 N.W. 675. 

69. 'Waah*—Bunday v. Moore, 237 P. 
1014, 135 Wanh. 414. 

70. Ala.—Aldrldffc v, Ilightower, 4 
Fort. 418. 

Trlal raoord, 

Where the action i» removed, from 
a 3u»tice’fi court by wrlt of error, the 
oase must he tried on the record 
without a declaratlon or Jury, and 
the JuBtice haa no rlght to «nter on 
hlB minutos other evidonce than such 

36 0jr.S.—77 


aH iH mado ground of (‘XcopUmiM.— 
.MdrldKo v. fllghtowtT, Hupra. 
tlearlnK and pro(UM‘dinKH prellmlnary 
thoroto on appt‘al or (trror fr<un 
Ju«tloo'« court gcnorally aco tho 
tt.j.H. titio JuBlku>M of the Poaco H 
178'4H1, al-^o .35 (l.J. p 810 nolo 39- 
p 815 noto 2. 

71. Ala.—Powt^rn v. Oavid, 6 Ala. 0. 
It iB not a material error that tho 

rocord dooa not nhow that thc ianuo 
wa« formod on tho pica of not KutUy 
ontorod by tho court,--PowfTH v. 
Davld, Hupra—26 C.J. p 875 noto 18. 
Scopo and oxtont of rovifjw on ap- 
poal from juHltco'» jud^mont gon- 
crally «oa tho C.J.S. tithj Ju«tlcoB 
of the 1‘oaco H 213-219, also 35 
C.X p 841 noto 68-p 845 noto 7. 

72. Oal.—M'Orrl« v. Turlcy, 271 P. 
916, 94 Cal.App. 091. 

Determinatlon and dlspoaltlon of 
cau«e on rovlow of juHtIco’» judg- 
mont gonorally «oo tho O.J.B, titio 
JUBticcB of tho Pcaco S8 228-283, 
alao 85 C.J. p 800 note 77-p 865 
noto 48, 

73. Mlnn,—Zuercher v. Woodward, 
208 N.W. 168, 16B Miam 282. 

Oromods for reversal 

(X) A confuslon of flndlngs of faot 
and conoluglons of law, contrary to 
atatute, 1« not ground for a roverjwJi, 

1217 


If thoro 1 h a ftnding of forclble on- 
try, and tho Judgnnmt Its manifestly 
rlght.—MorriH v. Turloy, 271 P. 916, 
91 t^al.App. 601. 

(2) JudgmonL for plaintiff neod not 
be revereod for errorn in Uncllng, 
whero defendant pleaded no dofonfio 
other than poHHOHHlon under subse- 
auent contract, which dUcloBCd that 
It had au torna Ucally ondcd, leavlng 
llrni In full foroe, untll It waw tormi- 
nated.-'S^uercher v. Woodward, 206 
K.W. 168, 165 Mlnn. 262. 

(3) Judgment for plalntlffw could 
not bu rovorHOd on ground that they 
fallod to oxhlblt tholr deed to prop- 
orty when demand for poBMcanlon 
wa» florved, where posscssion had 
been dcllvared to plalntlffs before 
«ither defendant olalmed a rlght of 
posaBBslon adverse to rlghts of plaln- 
tlfCs.—Smlth V. Sponcer, Mo.App., 130 
H.W.3d 653. 

74» Mo.—McQuold v. Lamb, 19 Mo. 
App. 153, 

76. Ohlo.—State v. Wood, 22 Ohlo 
St. 587—Mack v. Bckerlln, 27 Ohio 
Clr.Ct 183. 

26 OJ. P 875 noto 20. 

76. Mo.—Naylor v. Chinn, 82 Mo. 
App. 160, 

77. Mo.—Schwoerer v. ChrUtophel, 
64 Mo.App. 81, 
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Opposite conclusion, it has been held to be the duty 
of this court to remand the cause to the justice to 
determine on the merits and that a failure to do so 
is errorSo, where on appeal it appears that the 
title to the land is in dispnte or is called in ques- 
tion, the appellate court should refuse to take fur- 
ther cognizance of the case, and should remand it 
to the justice with directions to proceed according 
to the statute. 

Dismissal. It is good ground for dismissal that 
the cause was dismissed by the justice for want of 
jurisdiction,^o qj- transferred from the county 

court to the district court because the question of ti¬ 
tle was involved and because the county court had 
no jurisdiction to try such issue;®! that the required 
steps to perfect the appeal were not taken;^^ that 
the appeal was not taken within the time required 
by statute that there was undue delay in the 
prosecution of the appealthat it does not appear 
that a complaint was filed in the justice^s court, and 
that such complaint is not brought into the court to 
which the appeal is taken or its loss accounted 
for;®° that the appeal bond was not properly signed 
by the parties,or was not filed within the required 
time,s^ unless the objection is waived;SS that before 
or pending his appeal defendant voluntarily sur- 
rendered the premises,^^ and all matters in contro- 
versy were settled by agreement between the par- 
ties.^^ On the other hand, the fact that there is a 
defect in the summons is not a ground to dismiss 
such appeal,and neither is the fact that only one 


of two defendants or one of two plaintififs has ap- 
pealed;92 and it has been held that an appeal will 
not be dismissed for failure of appellant to make 
periodical payments in accordance with the judg- 
ment of the justice of the peace before whom the 
action originated.93 Where defendant^s appeal 
from a judgment for restitution in plaintiff’s favor 
is dismissed, this does not avoid the judgment of the 
justice and the writ of restitution is properly issued 
thereafter.94 A motion by plaintilf to dismiss the 
appeal because defendants had abandoned the prem- 
ises pending trial is a confession that the judg¬ 
ment appealed from was contrary to law and the 

evidence.95 

Restitution. On affirmance, the cause may be re- 
manded to enable the justice to issue a writ of res¬ 
titution,96 or, it has been held, the writ may issue 
from the intermediate court itself,97 and the court 
on dismissal of an appeal by defendant may award 
restitution.9S It has been held that, on reversing 
the judgment on defendant’s appeal, the court has 
discretionary power to order restitution to him of 
the premises.99 Under some statutes, on an ap¬ 
peal, the intermediate court, on finding for appel¬ 
lant, may order a restitution of the premiscs, but 
on a writ of error it can only reverse and remand 
the case for a new trial.i 

§ 84. - Trial De Novo 

An appeal from the judgment of a justice In a forcible 


78. Philippine.—Lucido v. Vita, 25 
Philippine 414. 

79. Okl.—Davis v. May es, 239 P. 5 71, 
112 Okl. 78. 

80- W.Va.—Hughes v. Mount, 23 W. 
Va. 130. 

81. Okl.—Bilby v. Stuart, 135 P. 9 31, 
39 Okl. 451. 

82. Colo.—Monte Inv. Co. v. Derhy, 
103 P.2d 1065, 106 Colo. 282. 

Pailure to file hond for use and oc- 
cupatioxt 

Where plaintift, in action before 
justice of the peace, had judgment 
for possession of the property, and 
defendant, attempting to appeal to 
the county court, filed a bond condi- 
tioned that she would prosecute her 
appeal with effect and pay whatever 
judgment might be rendered, but 
did not file an additional bond for 
use and occupation of the premiges 
the appeal was subject to dismiss¬ 
al -even if judgment was erroneous. 
—Monte Inv. Co. v. Derby, supra. 

83. Mo.—Bernicker v. Miller, 37 Mo. 
498. 

26 C.J. p 875 note 26. 

84. 111.—Panton v. Manley, 89 111. • 

458. 1 


Mo.—^American Brass Mf g. Co. v. 
Phillippi, 77 S.W. 475. 765, 103 Mo. 
App. 47. 

26 C.J, p 875 note 27, 

85. 111.—Abbott V. Kruse, 37 111.App. 
549. 

86. 111.—Hatzenbuehler v. Miske, 27 

N.E.2d 644, 305 111. App. 496. 

87. 111.—Gholston v. Terrell, 10 N. 
E.2d 868, 292 Ill.App. 192. 

88. 111.—Gholston v. Terrell, supra. 
Motion to dismiss not waived 

Where appellee moved to dismiss 
the appeal for the reason that the 
appeal bond was not filed within five 
days after the entry of judgment, 
she did not waive the motion to dis¬ 
miss by flling her brief and argu- 
ment in which she again urged that 
the appeal be dismissed and dis- 
cussed no other point except tq point 
out, in response to appellanfs at- 
tack on the notice to terminate the 
lease, that there was evidently a 
typographical error therein.—Ghol¬ 
ston V. Terrell, supra—^Wentworth v. 
Sankstone, 23'3 , Ill.App. 48. 

89. lowa.—Schuldt v. Lee, 284 IST.W. 

89, 226 loWa 189^—Sherman ir. 

Moore, 271 NIW. 606, 222 lowa 
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1359—Kelley v. Kelley, 174 N.W. 
342, 187 lowa 349. 

Wash.—Stevens v. Jones, 82 P. 754, 
40 Wash. 4 84. 

90. Wash.—Stevens v. Jones, supra. 
26 C.J. p 875 note 29. 

91. Miss.—Brown v. Ashford, 56 
Miss. 677. 

92. Mo.—Gray v. Dryden, 79 Mo. 
106. 

93. Philippine.—Domingo v. Plor- 
deliza, 37 Philippine 694. 

94. Tex.—Redden v. Vance, Oiv. 
App., 181 S.W. 782. 

95. Okl.—Hampton v. Lynch, 153 P. 
1119, 54 Okl. 249. 

9i8. Ala.—Murry v. Harper, 3 Ala. 
744. 

97. Mo.—Keim v. Daugherty, 8 Mo. 
498. 

98. Minn.—Pish v. Toner, 41 N.W. 
972, 40 Minn. 211. 

26 C.J. p 875 note 37. 

S0. CaL—^Kennedy v. Hamer, 19 Cal. 
'374. 

Wis.—Towle V. Keith, 27 Wis. 268. 
.26'C.J. p 87'5 note 39. 

1. lowa.—Raismussen v. Alberts, 

246 N.W. 620, 21-5 lowa 644: 
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entry and detainer case Is triable de novo, subject to 
statutory llmltatlons. 

Under somo statutos, where an appeal is takcn 
from the judi^nient of a jiistico in an action hased 
on tho statutos rolaiinpf to forciblc entry and dc- 
laincr Iho trini is de nov(\^ and it may be brouptht 
to trial at such tinie or torni as is autborizcd by the 
statute.^ Tho ri^htvS of tho parties on such trial 
aro to be jud.ctod hy thoir status at tho time of hoar- 
ing* in tho coiirt to wliich tho aiipoal is takon.’^ The 
jurisdiction of the intormodiate court, howovor, is 
in a sense a])pollate only,^ jurisdiction in the justice 
boing' necessary to j^ive jurisdiction to the inter- 
mediate court on a trial de novo,^ and only such 
(jucstions as aro within the jurisdiction of the jius- 
tice can be detonninod^ On the trial no error made 
by the justice ludorc^ vvhom the cause was orij^:iually 
iried can be taken advanta^e of,^ and the court 
should not iiupiire iulo irrojL(ularilies of the proceed- 
ings bofore the juslice.l* Defendant cannot set up 
an equilable diTensod^ sucli as estoppcl.^^ Under 
soine statutos it is not necessary to fde ncw ])lead- 
inj^s;^- but the court has the same power to aineiid 
as had the justice bofore whom the action was in- 
stituted,’^'! Tt has been held error to pcrniit an in- 
terveuer over (he objectiou of the jiarties to filc a 
plea puttinpt the litle in issue.^^ C(>ini)lainant may 
be rettuired to prove the allcgations of his com- 
plaint whclher defendant aptiears and defeinls or 


§ 85 

not.;^^ and in an action transfcrrccl from a justice’s 
court to a superior court, hc has the burden of 
showing prior possession in hiinsclf and eithor a 
forciblc entry or unlawful detainer by defendant or 
else title in bimself superior to tbat of defendant.'^® 
Where ibe qnestion of tille is in issue, and the ac- 
tiou in effoct one of cjectmenl, it is error to refuse 
defendant\s offer to prove prior possession and title 
and to slrike out similar evidencc.^^ 

Such judgnicnt cmly can bc rcnclercd as coulcl 
have bcen rendered by the justiceand under 
some statutes, if appellant fails to enter an appear- 
ancc on the appeal, a judgmcnt hy dcfaull may be 
entored against himT^ If a judgment for damages 
or reiit is authorized by statute, it miist be limited 
to the constitutional amount over which the justic(‘ 
has jurisdiction,and a judgment in excess of this 
amount will bc invalicl unless the cxcess is remit- 
tecl;^^- but where therc is no limilalioii hi the con- 
stitutiou, and the statute permits damages to bc rc- 
covered, the amount is unlimited.^^ 

§ 85. Certiorari 

Certiorari to review tho Judament of a Juatice, in a 
forclble entry and detainer action, Is governed by the 
rules and statutory provislons relatlng to certiorari to 
review a Judgment of a Justice of the peace In general, 
except where spcciai statutory provislons relatlng to 
actions of this character apply. 


% IU,—FiTHt Nnt. tiank v. Tkihn- 
hornt, 27 N. 10.2(1 211), 205 Tll.App. 
251. 

Towa,—KMU(‘y v. KtUU-y, 174 K.W. 
212, 1S7 Invva 3U.). 

MIwh. fliM' V. lUrtim^r, 105 So. 212, 
188 MIhh. 100. 

20 r.J. u 870 note 07. 

I». Nortli Uakota*, a forciUU* (aUry 
and (l(‘talrn*r nrtion Ih not triable da 
novo in lli«‘ HUi)rann^ court, nlnea 
(lomp.UlDlO 5 78 10. provldlnw for a 
trial do novi> in huoU oourt. oxproHH- 
ly provlcl(*H Ibat It abnll not apply to 
aedionf» or pnna^odlnKH prop(‘rIy trl- 
ablt» wllh a jury. and § 7608 providos 
that an a(Ulon In forolblo ontry and 
dotain(^r Ih proporly trlablo to a Jury. 
—Int(‘rlor luunbtu* (Io. v. KuntTt, 227 
N.W. 780, 01 N.IX 222, 

Trial do novo on appoal from Jua- 
tlc(VH oourt In ^?onoral «oa tho (\%r. 
$!. titU^ JuHtioi^H of Uoaooi §8 

185-210, alHo 2S <\J. p H15 nota 4-p 
840 noto 28. 

3. MInn.--IIoffinan v. Ibirsons, 0 N. 

W. 707, 27 Mlnn. 228. 

26 C1.J. p 876 noto 67 [bj. 

4- lowa.—Kcdloy v. Ktdhiy, 174 N. 

W. 342, 187 rowa 340, 

26 O.J. p 876 noto 68. 

S. Okl.—Brown v. Harlshorn, 00 T. 
1049, 12 Okl. 121. 


0. TU.'**‘Mok(ilH V. Wblf, 55 lll.App. 
210--Abbott V. KriiMt*. 27 111..\pp. 
510. 

7. Okl,—Ilrown v, Uartaborn, 60 P. 
1040. 12 Okl. 121. 

8. Mo.'-Slt. LouIh AKrl(iuUural <*& 
M(adianioal Ahmoc. v. Tloinocko, 21 
Mo.App. 178. 

9. Ala.- -Uaynold.M v. IlarrlH, 62 Ala. 
115. 

MlaH.-^^-llrown v, AHhford, fiO MIhh. 
677. 

26 CJ. p 877 nolo 7G. 

10. Mo.—UidKloy V. Htllhvoll, 28 
Mo. 400 'Orunowald v. U(*haaloH, 
17 Mo.App. 221. 

11. Mo.—WiniH V. SUovena, 24 Mo, 
App. 494. 

12. N(0>.—MoCue v. iLo(s 21 N.W, 1, 
16 Nob. 575. 

13. V. RImnuT, 195 So. 
242, 188 MIhh. 480. 

AmenAment of desorlptioa 

Thtt fact that aUldavlt on which 
unlawful emtry and detainer procced- 
iuKH wori^ InHtltutod dcscrlbed land 
aa belng in wroniir townahlp was not 
fatal, Hlnco Circuit court, whorMn 
(sauHts waa trlod de novo on appeal 
from justice of peaco, had power to 
amend.—Oee v. Blmmer, supra, 
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The ad damnum may Ibe inoreased 

on Ihc Irini d(' novo.“*-Hr(‘nnan v. 
McJVI(marny, 78 Mo.App. 122—lau-aH 
V. Fallon, 40 Mo.App. 551—35 O.J. p 
827 noto 99 Lbl (2). 

Am('n(lmonl on Irlnl d(‘ novo ^cn- 
orally soo tlm C.J.H. title JuHfl(‘OH 
of the Pi'ac<* §§ 191-202, niso 25 
O.J. p 822 note 6 l-p 836 noU‘ 38. 

14. Okl.—iUlby v. Stuart, r35 921. 

39 Okl. 451. 

15. Ok1.‘'-Hl(‘ph('ns v. Shcldon, 221 
l\ 725, 109 Okl. 150—Hull(K‘k v. 
r»m)k, 168 P. 797, 66 Okl. 210. 

10. Aln.—T)anl(d v. WllUnmM, 58 Flo. 
419, 177 Ala. MO-^Kuwlor v, 

ITltchard, 41 Ho. 067, M8 Ala. 261. 

17« Oak.—Murry v. Ilurris, 42 N.W. 
25, 6 Dak. 170. 

18. Ala.—Orockf‘r v. OoldRtcIn, 95 
iSo. 873, 209 Ala. 172. 

19. Tcx.—Oox. In(\, v. Knlght, Clv. 
App., 50 F!.W.2d 915. 

20 « Ala.—Oro(;kf*r v. Oold.stnin, 95 
Flo. 873, 209 Ala. 172—Oiddons v. 
BolUngfl, 9 Bo. 27b 02 Ala. 586. 

26 CJ. p 877 noto 72. 

21« Ala.—Oiddens v. Bollins:, supra. 
20 C.J. p 877 noto 72. 

22 . Ind.—Sturtfoon v. Hitehens, 22 
Ind. 107 . 
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The rules and statutory provisions relating to the 
review by certiorari of the judgment of a justice 
of the peace in general ordinarily apply to certio¬ 
rari to such a judgment in a forcible entry and de- 
tainer action,23 except to the extent that it is con- 
trolled by special statutory provisions relating to ac- 
tions of this character.'^^ Certiorari lies to review 
proceedings in these actions when authorized by 
statutory^^ or constitutional provisions,and also 
where no other remedy is provided by statute, in 
which case it is the only remedy,or where the 
statute expressly provides that certiorari shall be 
the only remedy.^^ Ordinarily certiorari will not 
be granted where the remedy by appeal is avail- 
able,29 but under some statutes, within certain lim- 
itations, defendant may either appeal and surren- 
der possession of the property or he may retain the 
property and obtain a review by certiorari upon 
executing a supersedeas bond.^^ The jurisdiction 
of a particular court or judge to issue the writ gen¬ 
er ally depends on the constitutional or statutory 
provisions authorizing the writ.^^ 

Grounds for writ, Want of jurisdiction in the 
justice trying the case is a proper ground for al- 
lowance of a writ of certiorari,'32 as is also a refusal 
of the justice to grant an appeal and supersedeas 
on tender of the statutory bond.^s It is not an 
available objection that the complaint was made 
to, and the process issued by, one justice, and the 
case was tried by another, where their powers are 
coextensive.3^ 

Righf of review; parties, Where the remedy is 
appropriate, either party is entitled to a writ of 


certiorari.3^ Under a statute authorizing the re- 
moval by ^'the defendant,’^ any defendant, where 
there are several, may cause the removal by certio¬ 
rari, without other defendants joining in the ap- 
plication,36 and such removal may be made by one 
of the defendants, who are jointly and severally 
liable, before other defendants are served with 
summons or notified by publication,37 and such a 
removal operates to remove the entire case.38 

Proceedings to procure writ. Statutory requirc- 
ments of a mandatory nature as to the proceedings 
for procuring the writ must be strictly complied 
with.39 A requirement that Service of the justice’s 
summons be had on defendant before the removal 
of the cause is waived by defendant's general ap- 
pearance in the court to which the cause is so re- 
moved,^o or where the removal is by one of several 
defendants, by the other defendants joining in the 
application, or voluntarily appearing and answering 
to the merits.'^^ A failure to serve the certiorari 
writ on the justice does not render the removal of 
the cause irregular, where, in obedience to the writ, 
the justice or his clerk filed in the higher court the 
transcript required by statute,^^ 'Xht transcript 
need not be certified by the justice personally, but 
may be certified by his clerk as a ministerial act;^3 
and even though the clerk has no power to affix the 
name of the justice to the transcript the defect may 
be waived by defendant making a general appear- 
ance in the higher court. 

The proceedings must be taken and the writ is¬ 
sued within the time fixed by the statute 


33. R.I-—East Greenwich v. Guen- 
ond, 78 A. 1015, 32 R.I. 224. 

Certiorari to review decision of jus¬ 
tice generally see the C.J.S. titie 
Justices of the Peace §§ 243-266, 
also 35 C.J. p 859 note 20-p 886 
note 14. 

34. Tenn.—Ammons v. Coker, 139 S. 
W. 732, 124 Tenn. 676. 

25. R.I.—East Greenwich v. Guen- 
ond, 78 A. 1015, 32 R.I. 224. 

26 C.J. p ‘877 note 85. 

26. Ga.—McDonald v. Cousins, 23 
Ga. 227—Taylor v. Gay, 20 Ga. 77. 

27. N.J.—Johnson v. Booge, '56 A. 
338. 70 N.J.Daw 193. 

26 C.J. p 877 note 87.- 

28. Ala.—Bell v. Killcrease, 11 Ala. 

685. 1 

29- Cal.—Coley v. Supet-ior Caurt in 
and for City and County of San 
TVancisfso, .2-64 P. 1110, 89 CaJ.App* 
330. 

Heglect to appeal 

Where a party having a remedy hy 
appeal loses it througrh his own neg- 


lect he will not be entitled to the 
writ-—State v. Raum, 3 Mo.App. 589. 

30. Tenn.—Ammons v. Coker, 139 
S.W. 732, 124 Tenn. 676—Day v. 
Johnson, 4 Coldw. 231. 

26 C.J. p 877 note 90 [a]. 

31. U.S.—Holmstead v. Smith, C.C. 
D.C., 12 F.Cas.No.6,630, 5 Cranch 

C. C. '343. 

26 C.J. p 877 note 97. 

32. U.S.—Kennedy v. Gorman, C.C. 

D. C., 14 P.Cas.No.7,702, 4 Cranch 
C.C. 347. 

N.J.—State V. Dennis, 43 N.J.Law 
380. 

33. Ala.—Ex parte Grant, 53 Ala. 16. 

34. Ala.—Perryman v. Burgster, 6 
Port. 99. 

35. U.S.—Russell V. Wheeler, Ark. 

Super., 21 F.Cas.No.l2,164a, 

Hempst. 3. 

Tenn.—Day v. Johnson, 4 Coldw. 
231. 

36. Mo.—Gary Rea,lty Co. v. Swin- 
ney, 269 S.W. 961, 306 Mo.App. 592, 
certiorari denied Swinney v. Gary 
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'Realty Co., 45 S.Ct. 513, 268 U.S. 

695, 69 L.Ed. 1162. 

37. Mo.—Gary Realty Co. v. Swin¬ 
ney, supra. 

38. Mo.—Gary Realty Co. v. Swin¬ 
ney, supra. 

39. Mo.—State ex rei. Brown v. 
Bird, 73 S.W.2d 821, 228 Mo.App. 
800. 

4a Mo.—State ex, rei. Morris Bldg. 
& Inv. 'Co. V. Brown, 72 S.W.2d 
859, .228 Mo.App. 760. 

41. Mo.—Gary Realty Co. v. Swin¬ 
ney, 269 S.W. 961, 306 Mo.App. 592, 
certiorari denied Swinney v. Gary 
Realty Cb.. 45 S.Ct. 513, 268 U.S. 

696, 69 'L.Ed. 1162. 

42. Mo,—State ex rei. Morris Bldg. 
& Inv. Co. V. Brown, 72 S.W.2d 
859, 228 Mo.App. 760. 

43. Mo.—State ex reL Morris Bldg. 
, & Inv. Co. V. Brown, supra. 

44. Mo.—State ex rei. Morris Bldg. 
& Inv. Co. V. Brown, supra. 

45. Mo.—Kincaid v. Mitchell, 2 Mo. 
223.’'' " ' 

Tenn.—^Day v. Johnson, 4 Coldw. 231. 
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der somc statutos the writ may bc awarded cither 
in tcrm time or in vacation;46 and tlic action may 
be removed to the prnpcr coiirt by certiorari not- 
withstandinj 2 : tlicre have becn scveral mistrials bc- 
forc the justice before whom the causc is pend- 

The petition for the writ must show on its face 
the error or illcp^ality coniplaincd of, and that there 
was some attempt to niako the ^roinuLs relied on for 
the certiorari available on the trial, or the reasons 
why thoy wcre not presented must bc allej^^cd.^^s 
The petition should also show somc rcason for not 
resorting to some other remedy if another remedy 
i$ available.It has bcen hcld sufficient for the 
petition to state the merits alonc,^^ unlcss it is filed 
after the time allowcd by statute has elapsod, iii 
which case it must also show a sufficient causc for 
the dolay «and such as would cntitle the petitioner 
to relicf under the general rules of removal relating 
to such writs.^l A petition by defendant should «also 
assert a right of posse.ssion to the premises and if 
the petition shows on its face that the j-udgmcnt w«as 
for the right party the court will refuse the writ^^^ 
and dismiss the petition, although the proccedings 
before the justices wcre informa! and dcfcctive,^*^ 

lUixring and remezv. In cases brought up by cer¬ 
tiorari tho gcueral rulc is that errors must be as- 
signed and the triai had on the record alonc,®^ and 
only such errors can bc reviewcd as are called to the 
attention of the court by an assignment of erron’^® 
Under somc st«atutes the only question which can 
be considered is whether the lowcr court had juris- 
diction,^'’^ and error, if any, in rendering the judg- 
ment will not bc considered.^^ Under other statutes 
the court to which the cause has bcen removed may 
decide on errors of fact as well as of and 

may retry the facts by a jury.®^^ 


Determination and disposition of came. If there 
is any evidencc on which the verdiet could bc based 
ihe court on certiorari will not interfere with it.®^ 
Tt h«as bcen held, that where the complaint in the 
action substantially conforms to the statute, the re- 
vicwing court in reversing the judgmcnt at the in- 
stance of defendant should remand the causc for 
further proceeclings but under a statute aulhoriz- 
ing the reviewing court only to set aside the jus- 
tice’s procccdings for irrcgularitics it cannot re¬ 
mand the procccdings to the jiistice^s court after 
setting them aside for irregularitics.^s It has also 
been held that the appellate court on reversing the 
judgmcnt cannot grant a writ of restitution;®^ but, 
on the other hand, it has been held that, where 
plaintiff has bcen put in possession, a superior court 
on reversing the judgmcnt may orclcr restoration 
of possession and issue a writ of restitution, al- 
tliough the statute does not specially provide for 
such writ.^5 if ^ statute provides th«at on dismiss- 
al of certiorari the court shall enter judgment for 
the amount recovered in the inferior court with in- 
terest and costs, the court has no powcr to render 
judgment for the damages assessed.®^ 

§ 86, Record 

The record must show compllance wIth the statu- 
tory requirements, neoessary to give the appellate court 
jurladictlon to revlew the errors complalned of. 

In accordance with the rules rclating to the rec¬ 
ord on appeal or error from justices’ courts gcneral- 
ly, the record on appeal or error from the judg¬ 
mcnt of a justice of the peacc in a forcible entry 
and detaincr action must show at least a substan- 
tial conipliance with the statutory requirements as 
to the cxistence of every fact necessary to give the 
appellate court jurisdiction,®'^ such as that there 


u.a—Holmfitoad v. Rmlth, C.C. 
D.C., 12 r.CaH.No.6,6SO, 5 Crarich 
ilC. 242-tr. H. V. lirownlnK, C\a 
X>.C1., 24 F.Oafl.Noa4,674, 1 CTanoh 
C.C. SOO. 

Ala,—-ChildrcitK V. Minor 

131. 

47. Mo.—Klncald v. MitchiUl, 6 Mo. 
223—MaBon v. Pennlngton, 53 Mo. 
App. 118. 

48. Tex.—Clay v. Clay, 7 Tex. 250. 

49. Ala.—Wriirht v, Hurt, 9 So. 380. 
92 Ala. 691. 

26 aj. p H78 note 2. 

50» Tenn.—KSdward» v. Batta, 6 
Yerg. 441. 

51. Tonn.—Roger» v. Wheaton, 13 S. 
W. 689, 88 tenn. 665, 

5«. Tex.—-Clark v. Hutton, 38 Tex. 
123. 

53. Ga.—Harrell v. Holt. 76 Qa. 25, 


54. Temn.^—Chlldresfi v. Black, 9 
Yorg. 4 46. 

55. Ala.—Rorryman v. Burgstor, 6 
Fort. 99. 

26 C.J, p 878 note 6. 

56* Ala,—Murray v. Williams, 8 
Fort. 47, 

57. Mloh.—I^arker v. Copland, 4 
Mlch. 528. 

N.J.—Johnson v. Booge, 56 A. 238. 
70 K.J.Law 193. 

S.I),..,-non OldeHt Chlld v. Circuit 
Court, Fourth Judlcial Circuit, in 
and toT BufCalo County, 279 N,W. 
305, 66 S.D. 120. 

ITixder a oonunon-la/w wzlt of oar.* 
tlorarl, the name rule appUed.—New- 
ton V. 'Leary, 26 N.W. 39, 64 Wig. 
190. 

58* S.D.—Ben Oldeat Child v. Clr^ 
cuit Court, Fourth Judlcial Cir- 
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cuU, in and for Buffalo County, 
279 K.W. 205. 66 S.D. 120. 

69« Wifl,—Bracken v. PreHton, 1 
Vinn. 365. 

60. Tenn.—Lano v. Marshall, Mart. 
Y. 2S6. 

26 C.X p 878 note 6 fb]. 

61. N.X—Borry v. WUliam», 21 N. 
J.Law 423. 

02. Ala,—Turnly v. Stinson, 1 Ala. 

456—BUss V. Winaton, 1 Ala. 344. 
03. Mo.—Sholar v. Smyth, 3 Mo. 
416. 

64. WlR.—Kowton v. -Leary, 25 N.W. 
39, 64 Wla. 190. 

06. Ala.—Wrlght v. Hurt, 9 So. 386, 
92 Ala. 691. 

06. Tenn.—Weigand v. Malatoata, 6 
Coldw. 362. 

07i 111,—State Bank of St. Charlefl 
V. Burr, 277 111App. 373. 
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was^ as required by statute, a prayer for an ap- 
peal,6S and that the justice fixed the amount of the 
appeal bond;®^ otherwise the appeal may be dis- 
missed,^® even though it may otherwise appear that 
the amount was so fixedJi However, if appellant 
has acted in good faith to perfect his appeal, the 
appellate court should grant his motion for a vaca- 
tion of the order dismissing his appeal, and for a 
rule on the justice to furnish a full transcript of the 
record, which would show these requisites.’^^ The 
record must also show that the cause of action was 
within the jurisdiction of the justiceand must 
contain an assignment or specification of errors;'^'* 
and where by statute an intermediate court on re- 
versing the judgment of the justice tries the case 
de novo it is permissible on appeal to a higher ap¬ 
pellate court to assign errors in the record arising 
previous to the judgment."^5 Under a statute which 
provides that no appeal shall be allowed from the 
judgment nor shall a new trial be granted in forci- 
ble entry and detainer, but such proceeding may be 
removed by certiorari into the supreme court, a 
bili of exceptions does not lie in forcible entry and 
detainer^® 

§ 87. Bonds or Deposits on Appeal, Error, or 
Certiorari 

Proceedings for approval of an undertaking or the 


mere filing of an undertaking wlll not necessarily stay 
proceedings on a judgment. 

Under a statute providing that an appeal will 
not stay proceedings on the judgment unless the tri¬ 
al judge so directs, acts of various other judges 
taking part in subsequent proceedings for the ap¬ 
proval of an undertaking will not effectuate a 
stay,77 and neither will the mere filing of the un- 
dertaking.7S 

§ 88. - Necessity 

Bonds must be glven on appeal or certiorari where 
the statute so directs; and if appellant desires to have 
the appeal operate as a stay, a supersedeas bond is also 
necessary. 

Where the statute so requires, bonds must be 
given on appeal from,79 or certiorari to,S0 the court 
in which the action is brought and, in case of a non- 
compliance with the statute, the appeal will be dis- 
missed.Si So if a defendant desires to have the ap¬ 
peal operate as a stay a supersedeas bond is also 
necessary,unless as is the case in a number of 
jurisdictions the appeal bond itself contains the rc- 
quirements of a supersedeas bond and has the cffcct 
thereof.^^ If a statute provides that an appeal from 
a justice shall not be effectual unless a bond is giv¬ 
en to secure payment of costs of appeal and such 
bond is not given, the fact that another bond re- 


Record on appeal or error from jus- 
tice’s judgment generally see the 
■O.J.S. title Justices of the Peace 
§§ 161-169, also 35 C.J. p 789 note 
29-p 804 note 45. 

68. 111.—State Bank of St. Charles 
V. Burr, supra. 

69. 111.—Lilly V. Lilly, 240 Ill.App. 
488—Drewitz v. Sault, 228 Ill.App. 
385. 

Citre of defect 

A transcript which fails to show 
that the justice fixed the amount of 
the appeal bond, as required by 
statute, cannot be cured by affidavits 
showing that he did actually fix the 
amount of the bond.—Drewitz v. 
Sault, supra. 

70. 111.—Lilly V. Lilly, 240 Ill.App. 
488—Drewitz v. Sault, 228 Ill.App. 
385. 

71. 111.—Drewitz v. Sault, supra. 

72. IU.—State Bank of St. Charles 
V. Burr, 277 Ill.App. 373. 

73. W.Va.—Carpenter v. Swick, 182 
S.jE. 764, 116 W.Va. 626. 

As affected by statutory Umltation 
To sustain judgment for plaintiff 
in unlawful entry and detainer action 
hefore justice of peace, record of 
proceeding before justice of peace 
must affirmatively disclose tliat en¬ 
try complained of occurred within 
three years next prior to bringing of 


action as required by statute.—Car¬ 
penter V. Swick, supra. 

74. Tex.—Madison v. Martinez, Civ. 
App., 56 S.W.2d 908. 

26 C.J. p 874 note 1. 

Portion of judgment awarding 
money damages, not contested by as¬ 
signment of error, is not reviewable. 
—Madison v. Martinez, supra. 
Necessity of assignment of errors on 
certiorari see supra § 85. 

75. Ala.—Hilliard v. Carr, 6 Ala, 

557., 

76. R.I.—East Greenwich v. Guen- 
ond, 78 A. 1015. 32 R.I. 224. 

77. Cal.—St. Clair v. Joos, 226 P. 

623.. 66 CaLApp. 398. 

78. Cal.—St. Clair v. Joos, supra. 

79. Colo.—Erbaugh v. Pields, 235 P. 
'568, 77 'Colo. 254. 

26 C.J. p 878 note 9 i. 

Poverty of appellant 

Bond required of appellant in for¬ 
cible entry and detainer for costs and 
damages being condition precedent to 
perfecting appeal no appeal lies 
without glving statutory bond, not- 
withstanding appenant's alleged pov¬ 
erty.—Vinson v. MePherson, Tex.Civ. 
App., 54 S.W.2d 829. 

80. Ohio.—Stewart v. Bmory, Tapp. 
100 . 


Tex.—Holmes v. Holloway, 21 Tex. 
658. 

81. Cqlo.—Erbaugh v. Fields, 235 P. 
568, 77 Colo. 254. 

26 C.J. p 878 note 11. 

82. Ala.—Washington v. Spriggs, 
105 So. 811, 213 Ala. 622. 

Minn.—Gruenberg v. Saumweber, 248 
N.W. 3S, 188 Minn. 566. 

26 C.J. p 878 note 12. 

When necessary dlrection is made 
and bond given, the court has no fur- 
ther control over the matter and 
cannot withdraw his direction and 
discharge hia order.—^Leo Chuck v. 
Quan Wo Chong Co., 22 P. 594, 81 
Cal. 222, 15 Am.S.R. 60. 

Liability of sureties on defendant*s 
redelivery bond 

Where the appeal itself does not 
operate as a stay of proceedings in 
forcible entry and detainer cases, 
sureties on defendanfs redelivery 
bond, given to enable him to retain 
possession and conditioned to pay 
plaintiffs any sum found due and 
costs, are liable in an action on the 
bond, where the judgment was not 
stayed and exeeution against de¬ 
fendant was returned nulla bona not- 
withstanding the pendency of an ap¬ 
peal.—Morrison v. Pidelity & De- 
posit Co., 166 P. 1122, 97 Wash. 623. 

83. IU.—^Wood V. Tucker, 66 IU. 276. 
26 C.J. p 878 note 13. 
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quircd by statute to authorizc a stay of procceclings 
is given will nol rciider thc appcal offectual.*'^'^ On 
an appcal froin thc superior court to thc supreme 
court, aii a])pcal bond in a sum sufficient to cover 
thc reni c)f thc premises pending the litigation is 
not ncccssary whcrc. iherc is no statute requiring 
A bond conditioncd to pay rent, whcrc appel¬ 
lant is cntillcd to i)osscssion, on api)cal from a judg- 
ment in unlawful detaincr, is unnccessary and 
voide'^^ A statute, onc scction of which provides 
that, whcrc a parly omits to file thc bond required 
thercby ncccssary to pcrfcct the appcal, hc niay be 
])crmitlcd to amend or perform such act, does not 
cmpowcT thc supretne court to permit to be filed the 
additional undcrlaking for an appcal required by 
anotber scction of thc statute sincc it is a condilion 
prcccdcnt to the appcal, and in addition to, and not a 
substitute for, thc undcrtakiiig rccpiircd by thc scc¬ 
tion first nicntioncd.^7 

Jfh/iWr. 11u' want of a bond may be. waivcd by 
inoving for jiulgmcnt on the plcadings without ob- 
jccting to thc jurisdictiou on appcal. 

§ 89 . - Reqiiisites and Sufficiency 

The bond must be In subetiintlal compllance with 
statutory requiremonta, nnd (s aufflclent if It Is. 

A bond given without slalulory authority cannot 
be cnforccd as a statulory obligatioii.^*^ The bond 
or otber sectirity inust be in substantial compHance 
with thc rccjuircinciits of thc statute under wliicb 
it is giveii;*’^' such a bond or sccurity, howevcr, will 
1 k suHicient.^^ A slight varianco helween the lan- 
guage of the hrind and the language of thc statute' 


will not invalidate and the fact that the ap¬ 
pcal bond does not coutain all thc conditious enuni- 
crated in the statute is not ground for dismissal of 
Ihc appcal,altliougb it is said to be the better 
praclice in all cases for thc bond to comply strictly 
with the latiguagc of the statute.^ ^ If thc bond 
contains conditious not ennnierated in the statute it 
will be void,^*^’ or the coudition will not bc oldiga- 
lory on the makers,^® Obligors cannot object to 
oinissions in the instrument which operate to thcir 
benefit. 

The bond shotild describe thc action and tlie 
amount or siibstancc of the rccovery.'*''^ No siiecific 
sum need bc designated as a pcnalty in the bond 
under some statiilcs,'^*^ although under others it 
scems Ibat Ibis is ncccssary.t Whcrc the statute 
rccpiircs the bond to bc sufficient lf> secure reni, 
damages, and costs “fi.Kcd by thc court,” an apiical 
cannot bc pcrfcclcd by defendant by filing a bond 
without first having the amount thereof fiKcd by the 
juslicc.- If the 1)ond is a supersedeas bond, or an 
appcal bond which by force of thc statutes operatos 
as a .stay, it niust, if thc statutes so provide, be coii- 
ditioned ou paymenl by de£'‘ndant of all rents ad- 
judged againsl liini,'^ or such reasonable reiit of the 
lireinises as the magistrate shall adjudge if the 
jiidgmciil is not reversed,^ or of all rents accruing 
during thc appcal,^ or all rents becoming duc, if 
auy, from the commencemeut of thc suit untii the 
final terminatiou thcrcof,** or Iwicc thc valuc of tlic 
ycarly rent,^ The bond nuist be conditioncd for 
paymcnt of costs and damages when the statutes .so 
requiro and an undertaking to iiay all costs is not 


84 . H.l>.” lludulph V. lUirmfin, 50 N. 

w. :! s.n. 

85 . T('rni.' •HhcrrIU v. Mtulry, 6 Ia‘a 

2;u. 

80. • Hnwkliis V. An‘xand(*r, 

18 H.W. 01 Tcnri. aoU. 

87 . Or. V. HUu* Pnlnt OyHter 

101 P. lOn, 51 Or. 51 a. 

83 . v, JCiunp, 25 !) P. 

10 U, K2 Polo, 21)1. 

89. Okl. - (liUt*Hi>lo V. PrlHpli', HS P. 
!)!)t, IG Okl. 4as. 

Boad held voJLld m oommou-law tin- 
dertafciaar 

dolo.—Urwltt V. LandlH, 225 P. 8 'I 2 , 
75 C^olo. 277 . 

Ill.-»™l‘lt‘nu)n V. Lawycr, 225 111.App. 
400, 

90. Mlnu.’ '-<Jru<‘nborK v. ^^aurnwoU- 
nr, 218 K.W. 28. 188 Mlnn. 560. 

Okl.—CluoHH V. Hokuo, 08 P. 2 (l 508 , 
186 Okl. 257 . 

Tex.—Hingffold v. Graham, Oom. 
App., 13 lS.W.2d 855, rrveralng Grti- 
ham V. Hinggold, Clv.App., 2 ^.W. 
2 d 803 , 

26 C.J. p 870 nota 18. 


f ‘^ondltioaed aooordijiff to law” 

.S(alu((*H d<'nUnK wilh a,pp(‘alH In 
forolblo onlry and dolalrier aclloriH, 
Hlallng Ihat apptail bond Hhnuld bo 
'‘('oudltlotiod a(U‘or(lIng U> law,^’ ro- 
for to MtaluloH ralaling to appoala 
gon(*rnll.v Trom jiulgnuailH of a juw- 
llco to th(' dlMlrlct <:*ourl,“"Slnt(' t‘X 
n'l, H(^ron v. Dlnlriot (tourt of Plrat 
Judlolal PIhI. wllhlu and ftjr Hio 
Arrlba ckamly, N.M., 128 P.2d 154. 

91. Nrb, ™"MorrlHon v, Bokkh, 62 N. 
W. 173, 4-1 Nob. 248. 

26 d.J. p 87!) noto 22—3 d.J. p 1164 
noto 62 Ib'1. 

92. MaHH,“'"Shaw v. Mcinlier, 5 AI- 
Ion 423. 

93. lU.—IOnrlght v. Rohbaoh, 133 lU. 
App. 50. 

94. Kan.—Tomploton v. Mllli^ 21 
Kan. 381. 

90, Mo.—Morrlll v. Ulnckley, 49 Mo. 

40—“DtnmlHon v. Maf<on. 30 M(‘. 431. 
00^ III—.Tomlln V. Grocn, 39 111. 225. 
25 C.J. p 879 notei 23. 

97« Mass.—Bhaw v. Mclntitir, 5 Al- 
len 423. 


98. 111.—MoKoy V. Allon, 36 111. 429. 

99. NTol».—MorrlMon v. UoggH, 62 N. 
W. 173, 44 Nob. 218. 

1. Mass.™ ” Warnor v. Iloward, 32X 
Maaa. 82. 

2 . Kalfbank v. HlnaUor, 31 N. 
K 494, 142 Ul. 226, rovorHlug 41 
Tll.App. 4.14. 

20 CJ.J. p 879 nolo 28. 

3. Mo.—naHtlnK.s V. ntmn('a«H'y, 58 
Mo.App. 205. 

4. Mo,—Morrlll v. Hlnokbw. 49 Mo. 
40—PonniHon v. Mnaon, 36 Mt‘. 131, 

5. WIh.—,P(' rl)(*r v. Watry, 16 Win, 
113. 

0. ni.—Wood V. Tuokor, 66 111 276. 
26 d.J. p 879 uot<^ 32. 

7, Ala.—Ilollon v. Pt. OainoH Oli & 
Guano t.k>., 39 Ho. 925. 

26 O.J. p 879 noto 13. 

8. Ala,—Holton v. Ft. Gainoa OU & 
Guano do., .supra. 

26 d.J. p 879 noto 14. 

Barticular "boiid coustrtied 

Olauae in bond, tUat compllanco 
will bc had “with «uch other orde-r 
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§ 90 FORCIBLE ENTRY 

a sufficient compliance with a statute requiring the 
undertaking to be conditioned for the payment of 
any judgment and costs that may be recovered.^ 

A bond will be insufficient which omits a condition 
required by statute “that the appellant will not suf¬ 
fer Waste to be committed.”^^ The appeal bond 
must be executed by the party appealing;^^ it can- 
not be executed by another person, although he is 
the landlord of plaintiff;^^ but it has been held that 
the failure of appellant to attach his signature to 
the bond will not render it ineffective, where it is 
expressly provided by statute that the signing of 
the bond by appellant is not essential to its validi- 
tyM A bond on appeal which is approved by the 
justice, and which “contains words of obligation, 
and has a scroll [L.S.] opposite the name of one of 
the two signers, is sufficient where the paper is exe¬ 
cuted by both, who, contemporaneously, verify the 
instrument by affidavit, as their bond.”^'^ When 
the statute requires the bond to be executed by sure- 
ties, a bond without surety is not in substantial com- 
pliance therewith,i5 and appellants cannot act as 
sureties for each otherA® A bond with sureties 
approved by the justice will be sufficient, although 
no justification of the sureties is annexedA'^ Ap- 
proval by the justice is conclusive only as to the 
sufficiency of the sureties, howeverA^ Deposit of 
security in lieu of a bond is not sufficient to stay 
proceedings pending appeal in the absence of statu- 
tory provisiofi for such depositA^ 

§ 90. - Time of Filing 

The bond must be filed within the time required 
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by statute, and that time cannot be extended in the ab- 
sence of statutory authorization. 

An appeal bond must be filed within the time re¬ 
quired by statute,^^ otherwise the appeal will be 
dismissed^l or the judgment affirmedA^ It has been 
held that the court has no power to extend the time 
for filing the bond,23 unless specially authorized by 
statuteA^ Under a statute providing that if the 
appeal bond is insufficient a new bond may be filed 
within such time as shall not delay the trial, the re- 
fusal to continue on the filing of a new appeal bond 
is not erroneousA^ 

§ 91. - Approval of and Fixing Amount 

of Bond 

The court in which the action is tried, and not the 
appellate court, is the proper court to approve and 
fix the amount of the bond; and if the bond is in compli¬ 
ance with the statute, it shouid be promptiy approved. 

The court in which the action is tried and not the 
appellate court is the proper court to approve the 
bondA® If an appeal bond when presented to the 
justice is in proper form, it is his duty to approve 
it,27 but he shouid not approve a bond which is not 
in compliance with the statutes.28 An appeal bond 
when tendered must be promptiy approved or re- 

jected.29 

The court in which the action is brought must 
fix the amount of the bond if this is required by 
statute,20 and not the court^i qj- clerk of the court^^ 
to which the appeal is taken. Where the bond is 
filed in the court to which the appeal is taken with- 


as may be rendered'* in addition to 
condition in ordinary bond, was held 
not equivalent to condition requiring 
payment of such damages as may be 
sustained by prosecution of appeal, 
as required by statute.—^Washington 
V. Spriggs, 105 So. 811, 213 Ala. 622. 

9. Mont.—State v. District Court of 
Tenth Dist. in and for Fergus 
County, 284 P. "537, 86 Mont. 596. 

10. Kan.—Templeton v. Miliis, 24 
Kan. '381. 

11. IlL—Armson v. Forsyth, 40 111. 
49. 

appeal 

111.—Hatzenbuehler v. Miske, 27 N. 
E.2d 644, 305 Ill.App. 496. 

12. 111.—^Armson v. Forsyth, 40 111. 
49 . 

13. Kan.—^Pyle v. Western Union 
Tei. €o., 132 P. 990, 89 Kan. 808. 

lA- ! CaL—<ianfleld v. Bates, 13 CaL 
606, 609. 

1& Tex.—Ringgold v. Graham, Com. 
App., 13 S.Ww5d 355; reversing- Gra¬ 
ham v* Ringgold, Civ.App., 2 S.W. 

''M ^ , 


16. Tex.—Ringgold v. Graham, su¬ 
pra. 

17. Cal.—Kennedy v. Hamer, 19 Cal. 
374. 

la Tex.—'Ringgold v. Graham, Com. 
App., 13 S,W'-3d 355, reversing, 

Graham v. Ringgold, Civ.App., 2 S. 
W.2d 893. 

19. Minn.—Gruenberg v. Saumweb- 
er, 248 N.W. 38, 188 Minn. 666. 

20. 111.—Gholston v, Terrell, 10 N. 
E.2d 868, 292 Ill.App. 192. 

Mo.—Stephens v. Anth, App., 147 S. 
W.2d 165, transferred, see Sup., 
142 S.W.2d 1'00S, 

26 C.J. p 879 note 42. 

21. IlL—Gholston v. Terrell, 10 N. 
E.2d 868, 292 Ill.App. 192. 

26 C.J. p 880 note 43. 

22. Mo.—Hastings v. Hennessey, 52 
Mo.App. 172. 

23. 111.—Hosher v. Hesterman, 51 
Ill.App. 75—^Kenny v. Jones, 37 111. 
App. 615. 

26 C.J. p 880 note 45—3 C.J. p 1184 
note 12 [a]. 


24. Cal.—Rabe v. Hamilton, 15 Cal. 
31. 

Minn.—Mills v. Wilson, 60 N.W. 1083, 
59 Minn. 107. 

26 C.J. p 880 note 46. 

25. Mo.—Frick Oo. v. Marshall, 86 
Mo.App. 463. 

26. Colo.—Getty v. Miller, 51 P. 166, 
10 Colo.App. 331 . 

27. Neb.—State v. Clark, '38 N.W. 
832, 24 Neb. 318. 

28. Kan.—Templeton v. Miliis, 24 
Kan. 381. 

29. Cal.—People v. Harris, 9 Cal. 
■571. 

26 C.J. p 880 note 52. 

30. 111.—Drewitz v. Sault, 228 IlL 
App. 385. 

Wash.—State v. Benson, 59 P. 501, 
21 Wash. 580. 

26 C.J. p 880 note 53. 

31. IlL—Fairbank v. Streeter, 31 N. 
E. 494, 142 111. 226. 

26 C.J, p 880 note 64. 

I 32. IlL—Bowlby V. Robinson, 46 IU. 
I App. '531. 
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out the amount of the bond bcing fixed by the jus- 
ticc, the appeal will be dismissed.^^ 

§ 92. -Amended and New Bonds 

Defective, as distinguished from void, bonds may be 
amended In the sound discretion of the court; and a 
new bond may be flled after expiratlon of the statutory 
time where the defective bond It replaces was flled wlth- 
In the prescribed time. 

In the absence of some statute authorizing- the 
amcndmciit of appeal bonds, a motion to amciid an 
appeal bond is addressed to the sound discretion of 
the court and its dccision is not revicwablc;^^ but 
gcncrally an amendment of a defective appeal bond 
will bc permiltcd if it is made to appear to the court 
Ihat the appeal was taken in good faith and not for 
dclay.''^^" A new bond may bc fdcd after the expira- 
tion of the statutory time where the defective bond 
which it is intended to rcplace was filed within the 
time pr(\scril)c‘d.^^ If no motion is made to amend 
a defective appeal bond when objcctcd to, the ap¬ 
peal will be dismisseds^^ No amendment will bc 
permitted if the bond is voicl^^ or wholly fails to 
comply with the statute and is inconsistent and un- 
intelligible as lo purpose and obligation;^^ and it 
has bcen hedd that a bond invalid for failure to com¬ 
ply with a statutory re^ininmKmt that the amount 
of the bond be fixed by the justicc is not amemda- 
ble.^^* The superior court is not conc.ludcd by the 
amouiU of tlu* appeal bond fixe<l by the juslice, but 
may require a bond in a larger sum lo bc filed and 
in elefault of compliancc may dismiss the appeal.'*^ 
If the amount is fixed by statute and the amount of 
the bond recpiircd by the justicc is less than that so 
fixed the court to which an appeal is taken may 
require defendant to increase his bond to that 


amount but no morc,^^ and where the court requires 
a new bond which is excessive in amount and dis- 
misses the appeal on failure to give it, the judg- 
ment will bc revcrscd.^3 The court cannot exer- 
cisc the power to require a new bond before com- 
mcnccmcnt of Ihc term to which the appeal is tak- 
Whilc the court may in iis discretion require 
new bondsmcn, an orclcr that appellant pay to ap- 
pcllee the expenses incurred in investigaling siirc- 
ties on an appeal bond and furnish liim with an ab- 
stract of their real estate, constitutes an abuse of 
Illis discrction.^^ Successive appeal bonds given in 
the same proccedings are cumulativc in the absciice 
of an expressccl intention of the parties, or statu- 
tory provision to the contrary.^® Whether or not 
the new bond shall operate to supersede the original 
bond depends on the character of the order;^'^ but 
the obligations of appeal bonds furnishecl at differ¬ 
ent stages of the procecdings to pcrfcct different 
appcals do iiot supersede cach othcr.^S Where the 
bond given on an appeal to an intermediate court 
satisfies the requirements of the statute, no further 
bond may bc ncccssary as a prerequisite to an ap¬ 
peal from the intermediate court to the court of last 
resort.^^ 

§ 93. - Effect of Supersedeas Bond 

A supersedeas bond atays ali proceedings In the 
action pendlng the appeal, and preserves ali the parties^ 
rlghts. 

A supersedeas bond slays ali proccedings in the 
action pciicling the appeal, preserves ali rights of 
tlic partiCwS, and if defendant is appellant secures lo 
him the right to remaiii in possession of the prem- 
ises pending the appeal.After the ncccssary 


33. in,—Tnn v. Ntjmeth, 209 Ill.App. 
568. 

34. 111,—Hnrlan v. Heott, 3 IU. 65. 

3®. iquilpplne^--v. JudK« 
1^’lrHt InHUimus 21 PhlUpplno 77. 
78, 

33, Cal,—v. Scott, 28 Cal. 
526. 

37. IU.—Wood V. Tuekor. 66 111. 276 
— MfKoy V. Allfta. 26 111. 429. 

38. ni. —HatzenlmvhUtr v, Miakii, 27 

64-1, 305 Ill.App. 496, 
lowa.-—Cluddolback v. Uarka, 2 Oreeno 
148. 

36 O.J, p 880 noto 62. 

39. Okl—v, Hogue, 98 P.2d 
598, 186 Okl. 867. 

40. m. — Fairbank v. Htreeter, 31 N. 
B. 494. 142 IM. 220, 

41. Tean,—Bkipwlth v. Johnson, 5 
CJol.dw. 4S4. 

26 C.J, p 880 note 64. 


4fl. Tenn.—Bkipwith v, Johnson, su¬ 
pra. 

43. Mo.“-“'Lucas v. Fallon, 40 Mo. 
App. 651, 

44. IU.—Hydor v. Meyer, 66 111. 40. 

45. 111.^—HorflOy v. Woatovor, 7 IU. 
App. 629. 

46. Mo.—Gary Realty Co. v. Swln- 
noy. 17 S.W.2d 605. 322 Mo. 450. 

47- 111.—International Bank v. Pop- 
por», 103 111. 491. 

Mo.—Walter v. McBherry, 21 Mo. 76, 
26 C.J. p 880 note 69. 

40. Kan.—Coonradt v. Campholl, 29 
Kan. 391. 

49. Or,—Wolfor v. Hurst, 80 P. 419, 
82 P. 20, 47 Or. 166, 8 Ann.OaB. 726. 

50, Minn,—Lobdell v, Keene, 88 N. 
W. 426, 85 Mlnn. 90, 

“SuporHedoaa, will lio to prevent 

exeeution upon appeal to the Su¬ 
preme Court from a judgrmient In fa¬ 
vor of the plaintlfC in an action of 
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forciblc ontry and detainer.”—Bob- 
inaon y. Varner, 201 N.W. 70, 71, 199 
lowa 100. 

Keoessity of statutory authorlsation. 

tTndor Kftv.Bt. art. 3062, makinfi: 
tho judgrmont of the county court in 
an action in forclble ontry and do- 
talnor “flnally disposln^ of tho oau.m^ 
. . . conclu«ivo of tho lltign- 

tlon/' and provldlngr Uiat "no furthfr 
appeal sjhall be allowod, (txcept where 
the judprment shall bo for damajros 
in an amount oxcecdlng ono hundred 
dollars,'’ and ari: 2903, provlding* that 
the wrlt of rostitutlon "ehall not bo 
suHponded or suporsodod in any cane 
by any appoal taken from such flnal 
judKmont in tho couniy court," a d(‘- 
fondant, appoaling from Jud^mont of 
county court entltUng plaintiff tb 
poaaoasion and awardln^ to plaintifC 
damages for the withholding of pos- 
seseion, was not ontltled to a wrlt 
of supersedeas to stay the writ of 
rostitution.—Rose v. Sklles, Tex.Civ, 
App., 245 S.W. 127. 
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bond has been given the court has no further con- 
trol over the matter and cannot withdraw its di- 
rection or discharge the order after it has been 
complied with and the appeal and stay have been 
perfected.^l 

§ 94. - Liability on Bonds 

a. In general 

b. Extent of liability 

a. In General 

A statutory recognizance is construed in the light of 
the statute authorizing it and prescribing its conditions; 
and generally nothing but reversal or setting aside of the 
judgment will discharge the sureties. 

A statutory recognizance must be construed in 
the light of the provisions of the statute authoriz¬ 
ing it and prescribing its conditions.Nothing will 
discharge the sureties on the recognizance but re¬ 
versal or setting aside of the judgment and de- 
fendant’s abandonment or dismissal of his appeal 
because he has surrendered possession of the prop- 
erty to plaintiff does not release the sureties from 
liability on a supersedeas bond executed by defend- 
ant.S^ 

A condition that appellant will prosecute the ap¬ 
peal with effect means that appellant will prosecute 
the appeal successfully, and pay the judgment of 
Ihe court appealed from if he does not.^s While 
there is authority to the effect that no liability ex- 
ists on a bond where the steps required by statute 
to perfect the appeal have not been taken,^^ it has 


been held that failure to perfect and prosecute an 
appeal,57 or the dismissal of the appeaiss or of cer¬ 
tiorari proceedings,59 constitutes a breach of the 
bond. A judgment against a petitioner for certi¬ 
orari is also a breach of a condition to prosecute 
with effect.5^ 3o it has been held that an appeal is 
not prosecuted with effect within the meaning of 
an appeal bond where the judgment is afiirmed.^t 

b. Extent of Liability 

The extent of liability on appeal and supersedeas 
bonds depends on the conditions and provisions of the 
bonds, the sureties being generally liab^e +o the extent 
of the penalties therein provided but no further. 

Sureties on appeal and supersedeas bonds are lia- 
ble thereon to the extent of the penalties therein 
provided for,62 but no further.63 it has been held, 
however, that an entry of judgment against defend¬ 
ant and his sureties for damages not included in 
the bond can be objected to only by the sureties 
where such a judgment against defendant is ex- 
pressly authorized by statute.64 The right of plain- 
tiff to recover the rental value of the premises is 
to be determined by the court on the trial of the 
action on the bond.65 Where the rental value is 
recoverable, as is usually the case,66 the recovery is 
not confined to the value of the premises for the 
purpose for which they were used while wrong- 
fully detained, but may be had for the highest prico 
the premises would bring for any lawful use to 
which they were adapted, and for which they were 
available.67 Under some statutes there can be no 


51. Cal.—Lee Chuck v. Quan Wo 
Chong, 22 P. 594, 81 Cal. 222, 15 
Am.S.R. 50. 

30. Mo.—Texas Co. v. Wax, 36 S. 
■W.2d 122, 226 Mo.App. 850, certio¬ 
rari guasbed State ex rei, South¬ 
ern Surety Co. of New York v. 
Haid, 49 S.W.2d 41, 329 Mo. 1220. 

53 . Mo.—Texas Co. v. Wax, supra. 

54. Okl.—Yeargain v. Sutter, 204 P. 
122, 85 Okl. 41. 

55 . Tex.—Texas Co. v. Wax, 36 S.W. 
2d 122, 226 Mo.App. 850, certiorari 
quashed State ex rei. Southern 
Surety Co. of New York v. Haid, 
49 S.W.2d 41, 329 Mo. 1220. 

50. Wis.—Mueller v. Rice, 136 N.W. 
146, 149 Wis. 548. 

57. Mo.—Bernecker v. Miller, 44 Mo. 
126. 

'58. Mo.—Texas Co. v. Wax, 36 S.W. 
2d 122, 226 Mo.App. 850, certiorari 
quashed State ex rei. Southern 
Surety Co. of New York v. Haid, 
49 S.W.2d 41. 329 Mo. 1220. 

59. Tex.—^Levine v. Lindenthall, 1 
Tex.A.Civ.Cas. § 1149. 


60. Tenn.—Hurt v. Dougherty, 3 
Sneed 418. 

61. 111.—Rehm v. Halverson, 64 N. 
E. 388, 197 111. 378, affirming 94 
Ill.App. 627. 

Mo.—Texas Co. v. Wax, 36 S.W.2d 
122, 226 Mo.App. 850, certiorari 

quashed State ex rei. Southern 
Surety Co. of New York v. Haid, 
49 S.W.2d 41, 329 Mo. 1220. 

Partial restitution 

Judgment was rendered in a for- 
cible detainer suit for the restitution 
of an entire building, On appeal, 
the judgment was for the restitution 
of the portion of the building occu- 
pied by defendant. It was held that 
defendant had not prosecuted his ap¬ 
peal with effect, since the Porcible 
Detainer Act provided that judgment 
should be for only that part. of the 
premises to which plaintiff was en- 
titled, and this act entered into the 
bond.—Rehm v. Halverson, 64 N.E. 
388, 197 111. 378, afflrming 94 Ill.App. 
627. 

62. Okl.—Boyle v. Montague, 48 P. 
2d 1037, 173 Okl. 402, 

26 C.J. p 881 note 81. 
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63. Miss.—Cahn v. Wright, 80 So. 
494, 119 Miss. 107. 

26 C.J. p 881 note 82. 

64. Ala.—Powell v. Sturdevant, 4 So. 
718, 85 Ala. 243. 

26 C.J. p 881 note 83. 

65. Okl.—Douglas V. Cutlip, 246 P. 
392, 118 Okl, 21. 

66 . 111.—Shunick v. Thompson, 25 
Ill.App. 619. 

Mo.—Texas Co. v. Wax, 36 S.W.2d 
122, 226 Mo.App. 850, certiorari 

quashed State ex rei. Southern 
Surety Co. of New York v. Haid, 49 
S.W.2d 41, 329 Mo. 1220. 

€7. Neb.—Raapke & Katz Co. v. 
Schmoeller & Mueller Piano Co., 
118 N.W. 652, 82 Neb. 716. 

26 C.J. p 881 note 85. 

Iiease for immoral purpose 

Recovery may be had by a landlord 
knowingly leasing premises for im¬ 
moral purposes on an appeal bond 
conditioned for the payment of rent; 
but his recovery, where he canceled 
the lease, is limited to the value of 
the premises for any lawful purpose. 
—White V. Holden, 206 Ill.App. 667. 
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recovcry for rciits pcndiiif^ appcal unlcss a super¬ 
sedeas bond has beea giveu,^® and in the abscnce of 
ihc slatutory supersedeas bond in sucli casc, no 
judgmcni can go againsl defendant or the surcties 
on his l)()nd for renis pending the appcal, nor can 
sudi judgment be siislained against defendant alonc 
on the theory of bis liability for rent independent 
of the bond, where plaintiff elecled not to takc a 
wril of reslilulioii/*'^ A condition to pay rents and 
profits that inay be adjudged refers to rents and 
profits that inay be adjudged by the appellate court 
in iis dis])()siti()n of the unlawful detainer action, 
and not in an action on the recognizance,'^^ Under 
a condition for the ])ayinent of ali rent due or be- 
coming due before linal dcterminatioii of the suit, 
tlie obligee may recover for the taxes where the 
ia‘nt agreed to be ])ai<l inchided the taxes,'^^' In an 
action on a supersedeas bond lo [)ay the value of 
the use and occniiation of the land, plaintiff is enti- 
tled to such conipensation as will put him in as 
good ]H)sition as if he had enjoyed use and occu- 
])ation of the lantl'^- Daniages for injuries to the 
jn-eiuis(‘S while unlawfully withheld are recoverable 
under a provision in the bond aulhorixing a recov- 
ery of “ali daniages and loss vvhich the plaintiff 
niay suslain, etc.”'^*^ A provision in the bond that 
appellant vvill not connnit waste covers losses by 
fire caused by his iu‘gligence.'^'‘ Where defendant 
aptH‘als froin a jtalgnienl of restitulion in the jus- 
ticebs court and files an appt^al bond and on an af- 
firmance appeals lo the su])renie court and files a 
supersedcais bond and Ihe judgnieiit is afhrnied in 
the supreme court, Ihe liability of the sureties on 
the uppeal bond does not terminate until the resti¬ 
tulion of the property.'^^‘ Where, in an action on a 
bond given hy defetidatil on appeal from a judgnienl 
for plaintiff hefoia* a jusliee in forcihle entry, it ap- 
])eared that plaintiff liad recovered judgment against 


the sureties on the supersedeas bond given by de¬ 
fendant on appcal from the judgment of the superior 
court affirming the judgment of the justice, the 
amount of such judgment which had bcen paid 
should bc dediicted from the amount of the recovcry 
on the appeal bond.'^^ The obligee cannot recover 
as daniages interest which hc forgave.'^'^ A condi¬ 
tion in a stay bond to pay ali such damages as any 
person may sustain by reasoii of the suspension in 
casc a supersedeas to the judgment shall not be al- 
lowed and bc cffectual wilhin the suspension period, 
covers all damages, special or otlicrwisc, sustained 
by plaintiff as the dircet and proximate resuit of the 
susi)ensi()ii.'78 siirety on the bond is not liahlc* 

for damages for failurc of his iirincipal to surren- 
der possession iu comidiance with the dccree wlien 
on appcal he is found to have been righlfnlly in 
possession. 

§ 95 , - Enforcement of Liability on 

Bonds 

a. By sunimary procecdings 

b. By action 

a. By Summary Proceediags 

In the abscnce of special statutory authorlzatlon 
therefor, summary Judgment cannot be rendered against 
sureties on supersedeas or appeal bonds contalning the 
usual conditions of supersedeas bonds. 

Summary judgment cannot be rendered against 
sureties on supersedeas bonds or ajipeal bonds coti- 
lainitig the usual conditions of sui»ersede<'is bonds, 
unlcss there is special statutory anthorizalion therc- 
for as is the case in some jurisdictioius^^ where hy 
statutory provisions plaintiff if succcssful on ap- 
l)eal by defendant to the superior court is entitlcd to 
a judgment against defendant and his bondsman 


08. Ala.-«-Wiujhinxton v. tttf» 

Bo. Sit. 21.1 Ala. (122. 

69. Ala. \Va.*HhlnKti>n v. HprlKKH. su¬ 
pra. 

WUere no bond jflven at all 

Althouf<h .statute rrlMtlUK to forel- 
bl(* <*rUry and unlawful dotalnrr pro¬ 
vides for JudKhuuit againsl dofrnd- 
ant and lln* Htsairlllcs on his suptT- 
HcaU^as t»ond for tlu* valiu^ of the ront 
of tho priunlsoH pondinK Ihr appcal, 
and tho (‘Inuilt <*ourt may rcndtT 
judgment for samo, independent of 
tho rtuual damagoH that (sould havo 
boen awardtal hy th<* Justlco, and thls 
ciould bo dono whothor cbUmod in tho 
oomplalnt or not, It «ould only bo 
dono in tho ovont of thu oxooution by 
defendant of a «uporsodoas bond, and 
on a motion by defendant that such 
judKment shoukl bo rendered. Where, 
in an appeal from the juatlce's court 


to tho eireiilt court In an action of 
forelblc «uitry and unlawful dtdalntu*, 
there was no bond Kiv(‘n at ali, the 
appeal lo th(^ elrcuM eourl 1 ) 01111 «: 
based on a setuirlly f(U’ oosts, ile 
Judgment as to reiilal damaKes in ex- 
cesH of on<‘ hundrtal dollars was er¬ 
ror.-—('‘roeker V. (.Joldsteln, 95 Bo. S72, 
209 Ala. 172. 

70. Mo,—Texas (to, v. Wax, 36 B.W. 
2 d 122, 226 Mo.App. SHO. certiorari 
quashed Btate ex rei. Boulhern 
Hurety Co. of New Tork v. llald, 
49 B.WM 41, 329 Mo, 1220. 

71. m,—NeaKle v. Kelly, 34 N.E. 
917, 146 111. 460. 

72. Kan.—Nanco v. MuUikln, 19 
2d 6S9, 137 Kan. 181. 

73. 111.—fUpton V. Swedlsh American 
Hoapltal, 157 111. App. 126. 

1227 


74. Kan.—Loftus v. Taylor Oorn 
Mill 139 }\ 480, 91 Kan. 8S6. 

76, Okl,—T‘enny v, lUehardson, 71 
P. 227, 12 Okl 2.10. 

70, Okl.—Ihniny v. Hiehardson, su¬ 
pra, 

77. Mo.—Abnc^rlhy v. Schembra, 
App., 231 S.W, 1005. 

7a W.Va.—State v. Whltt, 129 S.M 
761, 100 W.Va. 42. 

79. ITlali,—Paxtou v. D(‘urdon, 76 
P.2d 561, 94 Utah 119, 

80. Mo.—Ctrunewald v. Schaaies, 17 
Mo.App. 324. 

Okl.—Schuman v. IJrown, 68 r.2d 
779, 180 Okl 1.30. 

28 aj. p 881 noto 91—4 C.J. p 1305 
nete 17 [c]. 

81. Ala.— Sprou.se v. Story, 42 So. 
23, 14 4 Ala. 54 2. 

26 O.J. p 881 note 92. 
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for the rent of the premises pending- the appeal,*^ 
and that, too, although there is no claim for dam- 
ages in the complaint.^^ Jnrisdiction of the su¬ 
preme court to enter judgment for the damages 
caused by the stay has been upheld where the court 
granted a stay pending appeal on condition that ap¬ 
pellant would pay any resulting damage.^^ 

K By Aetion 

An action on the bond may be maintained against 
those liable thereon, and whatever operates to extingulsh 
or discharge the claim on the bond is a defense thereto. 
In such action general rules as to evidence, instructions, 
aasessment of damages, and judgment apply. 

An action on an appeal bond exeeuted in unlawful 
detainer proceedings may be maintained against 
those liable thereon,a^d may be maintained 
against the sureties even though dismissed as to the 
Principal without the sureties’ consent.^^ An action 
for breach of the bond may be brought by the per- 
sonal representative,^^ but not by an heir.^^ 

Defenses. Whatever operates to extinguish or 
discharge the claim on the bond is a defense there- 
to.^^ Thus it is a good defense to an action on a 
supersedeas bond that plaintiff immediately after be- 
ing put in possession vras dispossessed under a writ 
against her in favor of others;^^ and in an action on 
an appeal bond superseding the judgment in an ac¬ 
tion for the rental value of the premises, defend- 
ants may set up as a defense the fact that the prem¬ 
ises had been sold under mortgage foreclosure to 
parties other than plaintiffs, who were placed in 
possession under a sheriff’s deed.^^ In an action 
for losses sustained by plaintiff because of the re- 
fusal to surrender possession as required by the 
judgment in a forcible detainer suit, the right of 
recovepy depends on proof that plaintiff had the 
right of possession which was withheld to his dam- 
age, and it is a good defense that plaintiff had no 
such right of possession.Parties on an undertak- 
ing on appeal are not estopped from claiming that 
no appeal was taken because the undertaking re- 


cited otherwise, where the party attempting to ap¬ 
peal did not secure the advantage or delay which 
would have resulted from a valid appeal.The li- 
ability of sureties is not affected by the fact that 
the party giving the bond is under disability and his 
liability on the bond questionable.^^ Where a bond 
was given by defendant on appeal from a justice s 
court and another on appeal from the circuit court, 
an action to recover on the second bond is not 
barred by a recovery on the first one, where the ac¬ 
tion on the first bond did not seek to rccover dam¬ 
ages for the use and occupation of the premises 
after the date of the appeal to the circuit court.^>5 
Where an appeal bond which included all condi- 
tions required by the statute except a condition re- 
lating to Waste was treated by all the parties as 
effecting a supersedeas, and exeeution was not or- 
dered until after afhrmance of the judgment, it 
served its purpose as such, and the surety cannot 
avoid liability because of the omission of the coii- 
dition as to waste where no recovery for waste was 
sought in the action on the bond.^^ Where a judg¬ 
ment of the district court on appeal in a forcible 
detainer suit in favor of appellant, which nominal- 
ly, at least, satisfied the condition of his undertak¬ 
ing, was attacked by appellee and set asidc in the 
supreme court as having been rendered without ju- 
risdiction, appellee is estopped afterward to assert 
that the proceedings were in any respeet valid, and, 
accordingly, cannot recover on the undertaking by 
which such proceedings were begun.^'^ 

Evidence. It is proper to show the value of the 
use and occupation of the property during the time 
it was withheld in order to ascertain plaintiff’s loss 
and damage, where the bond is conditioned to pay 
all damages and loss sustained by plaintiff by rea- 
son of the withholding of the premises.^^ If rental 
value is recoverable, evidence of the particular pur¬ 
pose for which the highest rental value can be ob- 
tained and evidence of the reasonable rental value 


82. Ala.—Sprouse v. Story, supra. 

83. Ala.—^Helton v. Ft. Gaines Oil 
& Guano Co., 39 So. 925. 

26 €.J. p 881 note 94. 

84. Colo.—Weir v. Welch, 208 P. 
452, 71 Colo. 668. 

85. 111.—See Trinity M. B. Church 
of Chicago v. Marie M. E. Church 
of Chicago, 199 111.App. 580. 

Mo.—T^xas Co. v. Wax, 36 S.W.2d 
122, 226 Mo.App. 850, certiorari 

q.uashed State ex rei. Southern 
Surety Co. of New Yorl?: v. Haid, 
49 S.W.2d 41, 329 Mo. 1220—BedeU 
■ V. Garton, App., 86 S-W.2dTp73. 

88. Mo.—BedelL v. Garto-n, supra. | 


87. Tenn.—Hurt v. Dougherty, 3 
Sneed 418. 

26 C.J. p 881 note 96. 

88 . 111.—^Keegan v. 0'Callaghan, 36 
Ill.App. 142. 

89. Okl.—Douglas V. Cutlip, 246 P. 
392, 118 Okl. 21. 

90. Ky.—^Evans v. Deming, 40 S.W. 
676, 19 Ky.L. 405. 

91. Okl.—Douglas v. Cutlip, 246 P. 
392, 118 Okl. 21. 

92. Utah.—Paxton y. Deardon, 76 P. 
2 d 661, '94 Utah 149. 

93: Wis.—Mueller v. Rice, 136 N.W. 
146, 149 Wis. 648. ^ 

122 « 


94. Tenn.—Skipwith v. Johnson, '5 
Coldw. 454. 

95 . IlL—Arthur v. Doyle, 187 111. 
App. 269. 

96. Mo.—Gary Realty Co. v. Swin- 
ney, 269 S.W. 961, 306 Mo. 592, 
certiorari denied Swinney v. Gary 
Realty 'Co., 46 S.Ct. $13, 268 U.S. 
695, 69 a:..Ed. 1162. 

97. Neb.—U. S. Fidelity & G. Co. v. 
Ettenheimer, 97 N.W. 227, 70 Neb. 
144, 113 Am.S.R. 783. 

98. 111.—Rehm V. Halverson, 64 N. 
E. 388, 197 lll. 378, afflrming. 94 
Ill.App. '627—pierson v* Ijawyer, 
225 111.App. 400. 



36 C.J.S. 


FORCIBLE BNTRY AND DETAINEB 


§ 97 


of thc prcmiscs for such purposc is compctent.^^ 
So it has bccn hcld that cvidence as to thc rcntal 
valuc of thc prcmiscs is admissible, notwithstanding 
thc abscncc from the dcclaration of an avcrmcnt of 
dctcntion by defendant, thc same bcing siipplicd by 
ihc pica of paymcnt on his i)art, and thc cvidencc 
showinp: his possession at thc time in question.^ 
Proof of thc tenanths reasons for refusing pOsses- 
sion is irrelcvant.2 F-videncc that thc principal 
]>ersuaded thc surclies to sign the bond by frand is 
inadmissiblc against thc obligcc.^ General rules as 
to thc wcight and sufficiericy of thc cvidence ap- 
ply.-* 

InsHructions. In accordancc with thc gencral 
riilcs rclating to inslnictions, the coiirt wshoitld give, 
when rcqnested, ali instructions that correctly state 
thc law, are pertinent to the issties, and arc not cov- 
■cred by some instruction alrcady given.^ 

Asscssmcnl of dama^ges by jury. Tt has bccn hcld 
that defendant in an action on a bond given on thc 
proseention of a writ of error in a forcible entry 
proceeding is cntitled to have thc damages assessed 
by a jury, as stich damages are nnliquidatcd,® aiul 
that too notwithstanding the striking entt of thc af- 
fidavit of defenscJ The action of thc court in 
■doubliiig ibe arnoimt returned by the jury for use 
and occupation, finding for itself the anumnt of tiu- 
paid costs, and in refusing to pennit a retuni of thc 
fnll amounl of the liability on the bond coustitutes 
an invasion of thc pro vince of the jury.^ 

Jiuicjmmt, A judgmcnt on a supersedeas bond 
failing to set ont the names of the sureties on the 
bond against whom jndgment was rendercd, wliilc 


informal, was not fatally defective, provided a ref- 
crcnce to the bond would make certain thc names 
of thc sureties against whom the judgmcnt was ren- 
dered,^ -The validity of an orclcr amending thc 
judgmcnt bccomcs a moot question when thc judg¬ 
mcnt is rcvcrscd.i® 

§ 96. Restitution or Rerestitution on Revers- 
al 

Restitution or rerestitution on reversal may be or- 
dered oniy if statutory provision therefor exists. 

Whilc thc merits of a casc shouid not ordinarily 
be inquirccl into on a motion based alonc on the 
fact of the reversal of a judgmcnt, a hearing on thc 
merits may be had on defendanfs motion for a writ 
of restitution following reversal on certiorari of a 
jndgment for plaintiff in an action for forcible dc- 
taincr, under a stainle proliibiting Ihc issuancc 
of a writ of restitution on reversal of a 
judgmcnt for plaintiff in an action for forcible dc- 
tainer, unlcss tlic conrt considers that on thc merits 
such writ shouid be awarclcd;^’^ but this shouid not 
be donc on the certiorari rccord alonc, it being ncc- 
essary that thc foundation for proofs outsidc the 
rccord bc laid by petition, affidavil, and motion. 
The proccdurc to bc followcd in forcible cnlry and 
detainer cases being striclly statutory, it has bccn 
hcld under controlling statutes that ou writ of er¬ 
ror to a justicc of thc pcace in .such an action a dis- 
trict court sustaining a writ cannot order restitu- 
lion,‘^‘^ a gcncral statute authori;^ing a district court, 
on writ of error to a justicc of thc peacc, to order 
restitution being inapplicable to a forcible entry and 
clctaincr actionP^ 


0. PItOCMMDiNdM BY INQUISITION AND SIMOOIAL PR0CERDING8 AOATNwST 
INTEUDDRS ANI) TRESPASBKRS 


§ 97. In General 

Undsr the statutes in some States triais for forcible 


entry and detainer may be had by way of an Inquisitlon 
before a Justice, the proceedlnq being of a summary char¬ 
acter strictiy controlled by statute. 


IU,- ‘Pooko Oo. V. Burken 148 
ni.Apj). 155. 

1. tu,- BurnHt v. LlnKle, 35 lU.App. 
SI. 

2* Kondall v. Ulttnd, 120 N.W. 

152, 83 Neb. 527. 

3. Mt)."—llofbUl V, Garton, App., 88 
B.W.Zd 1078. 

4. IBvldeiioe held suffiolAxit 

(1) To ahow that appcial bond huM 
on waw om that waa fllttd desplte 
recital In, reoord entry aa to sureties 
at Yarianoe with bond sucd on; and 
to warrant findlnj? that defendant 
«igned as surety on appeal bond 
■vrithout condUion that it “vras not to 
be dellvered and flled until sirned by 
.othor surety.—Gary Keolty Oo. v. 
.Swinney, 269 S.W. 961, SQS Mo. 692. 


certiorari dcnled Swlnney v. Gary 
UmUty Go., 45 S.Ot. 513, 268 U.S. 695, 
69 L.IM. 1162. 

(2) To «how that parties regarded 
appeal bond as effective in staylng 
oxecution.~—Gary Iloalty Co. v. Swln^* 
noy, supra. 

5. mstruotioas held proper andear Is- 

Bues 

(1) Instruction authorizlng jury to 
ponslder fact that plaintiff was pre- 
ventod from aowinrg whoat In fnll.— 
Nanoe v. Mullllpin, 19 P.2d 689, 137 
Kan. 181. 

(2) Instruction that only point in 
controversy was the anaount of rent 
due.—Whlte v. Holden, 206 lU.App. 
667. 

6. IU.—Trinity M. Church v. Ma- 
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rie M. R Church, 192 Ill.App. 222. 
Soc Trlnlty M. IC. Church v. Mario 
M. m Church, 199 in.App. 680. 

7. 111.—Trlnity M. E. Church v. 
Marle M. R Church, 192 Ill.App. 
222 . 

8 . Kan.—Hcnrie v. Buck, 18 P. 238, 
39 Kan. 381. 

9 . Ala.—Heltpn v. Ft Gaines 011 & 
Guano Co., 39 So. 926. 

10. Mich.—August V. Oollins, 261 N. 
W, 565, 265 Mich. 389. 

IX. Del.—Phillips V, Gunby, 117 A. 

383, 1 W.W.Harr. 462. 

12 . Del.—Phillips V. Gunby, supra, 
la. lowa.—Kasncussen v. Alberts, 
246 KW. 620. 215 lowa 644. 

14. lowa.—^i^asmussen v. Alberts, 
supra. 
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Under statutes in force in some of the states, 
trials for forcible entry and detainer may be had 
by way of an inquisition before a justice. The pro- 
ceeding is purely statutory and of a summary char¬ 
acter, and the provisions of the statutes must be 
strictly followedT^ Although the proceedings are 
authorized and regulated by a civil code, it has been 
held that they conform to the practice in criminal 
proceedingsT^ 

§ 98. Petition, Complaint, or Afiidavit 

The proceedings. are instltuted by a written and 
sworn petition or complaint describing the premises and 
stating the interest of the petitioner therein. 

The proceedings are instituted by presenting to 
the justice a petition or complaint which must be 
in writing and on oath,!*^ and must contain a de- 
scription of the premises,and state the interest 
of the petitioner therein.^^ Also, it seems, it shouid 
contain an allegation of defendands refusal to sur- 
render possession on demand when proof of such 
refusal is required to authorize a judgment of resti- 
tution.^^ 

§ 99. Warrant 

On receipt of the petition or complaint, the justice 
issues a warrant which is to notify the accused of the 
charge to be inquired into and which must state the 
cause of complaint substantially in the form prescribed 
by statute. 

The justice, on receipt of the petition or com¬ 
plaint, issues a warrant,the object of which is to 
notify accused of the charge to be inquired into.^2 
The warrant States the cause of complaint^^ and 
the scope of the inquiry is limited strictly by its al- 
Iegations.2^ The warrant must show such a right 


or interest in complainant as to entitle him to main- 
tain the proceeding under the statute,^^ and must al¬ 
lege that he was in the peaceable possession of the 
premises at the time of the entry^e and that the 
entry or detainer complained of was forcible but 
it need not allege defendant^s refusal to surrender 
possession on demand, although proof of such re¬ 
fusal is required to authorize a judgment of resti¬ 
tutiones The description of the property in the 
warrant need be only a general description such as 
is sufficient to apprise defendant of the claim set up 
against him.29 It need not be stated in the warrant 
that the complaint on which it was issued was made 
under oatheo Both forcible entry and forcible de¬ 
tainer may be charged in the same warrant,^^ or 
accused may be charged in the alternative with for¬ 
cible entry or detainer.S2 Where the form of the 
warrant is prescribed by statute, it need not be 
strictly pursued, but a substantial compliance there- 
with is sufficient,S3 and a warrant in the exact lan- 
guage and form prescribed is sufficient. 

The warrant must be issued by the magistrate be¬ 
fore whom the complaint was made,35 and must be 
served in the manner^^ and within the time^*^ pre¬ 
scribed by statute. 

A defective warrant may be amended before trial 
by the justice,3S or it may bc amended in the Cir¬ 
cuit court on the trial of the traversc, provided the 
amendment in no way changes the case as tricd be¬ 
fore the justice,^® but no amendment will bc allowcd 
which introduces a new cause of action."^^ 

§ 100. Conduct of Inquisition 

On the inquisition the jury must be sworn, and must 
try the questions before it, conforming their findings to 


15. Ky.—Mayhew v. Kentucky River 
Coal Corporation, 38 S.W.2d 452, 
238 Ky. 509. 

28 C.J. p 882 notes 22-25. 

Description. in writ held sufficient 
Ky.—Terry v. Henry, 120 S.W.2d 404, 
274 Ky. 778. 

16. Ky.-—Jolly V. Gilbert, 226 S.W. 
354, 190 Ky. 1. 

Summary criminal proceedings be¬ 
fore justices see infra § 115. 

17. N.Y.—Mauterstock v. Williams, 
86 N.T.S. 804. 42 Misc. 402. 

26 C.J. p 882 note 27. 

18. N.Y.—Mauterstock v. Williams, 
supra. 

19 . N.Y.—Mauterstock v. Williams, 
supra—Dougherty v. McMillan, 55 
N.Y.S. 616, 25 Misc. 7S2. 

20 . Ky.—-Jolly v. Gilbert, 226 S.W. 
354 ; T‘90 Ky. 1. 

21. Me.—Labaree v. Brown, 38 Me. 
482. 


sa. Ky.—McBrayer v. Wash, 6 J.J. 
Marsh. 464. 

23. Ky.—Gayle v. Overton, 1 J.J. 
Marsh. 549. 

24. Ky.—McBrayer v. Wash, 6 J.J. 
Marsh. 464. 

26 C.J. p 883 note 35. 

2i5. Ky.—Taylor v. Monohan, 8 Bush 
238—Powers v. Sutherland, 1 Duv. 
151. 

26. Ky.—Hord v. Sartin, 80 S.W. 
794, 26 Ky.-L. 77. 

26 C.J. p 883 note 37. 

27. Ky.—Lewis v. Stith, 2 'Litt. 294. 

28. Ky.—Jolly v. Gilbert, 226 S.W. 
'354, 190 Ky. 1.* 

2 6 C.J. p 883 note 40. 

29. Ky.—Jolly V; Gilbert, supra. 

26 C.J. p 883 note 41. 

30 . Ky.—Jolly v. Gilbert, 226 S.W. 
354, 190 Ky. 1. 

Me.—Lithgow v. Moody, 35 Me. 214. 
26 C.J. p 883 note 42. 
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31. Ky.—Cammack v. Macy, 3 A.K. 
Marsh. 296. 

32. Ky.—Rowe v. Powell, 4 J.J. 
Marsh. 153. 

26 C.J. p 883 note 44. 

33. Ky.—Smith v. White, 5 Dana 
376. 

26 C.J. p 883 note 45. 

34. Ky.—Jolly v. Gilbert, 226 S.W. 
354, 190 Ky. 1. 

35. Me.—Labaree v. Brown, 38 Me. 
482. 

36. ICy.—'Lewis v. Outten, 2 Dana 
92. 

26 C.J. p 883 note 51. 

37. Ky.—Humphrey v. Jones, 3 T.B. 
Mon. 261. 

26 C.J. p 883 note 52. 

33. Ky.—Bailey v. Kelly, 38 S.W. 
139, 18 Ky.L. 718. 

39 . Ky.—Hoftman v. Mann, 75 S.W. 
219, 25 Ky.L. 255. 

26 C.J. p 883 note 48. 

40. Ky.—Powers v. Sutherland, 1 
Duv. 151. 
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the statutory requirements, although technical precision 
is not required. After notice and opportunity to file a 
traverse given to defendant, It Is the duty of the Justice 
to render judgment on the verdict, 

Whcrc the vStalntc docs not require that the in- 
quisition shall bc hckl upon the premises the jirs- 
licc may in his cliscretion hold it clsewherc.^^ The 
jury cm Ihc inquisition must be sworn, which mitst 
ai)pcar from the record.'^- Whether plaintiff was in 
acliial possession and whellier that possession was 
forcibly distiirbccl by the entry or detainer com- 
plained of are the only questions before the jury,'^*'^ 
and they caiiiiol iry questions of title^^ or plaintiffs 
right of entry."*^* 

Iu a vvarrant for a forcible cnlry and detainer clc- 
f(‘iulant may he convicted of either,'!^ hut if only 
ouc offense is charp^ed hc can be convicted only of 
ihat o(Tense. 

The rindinK of the jury must contain a definite 
descri])tion of the premisc‘S‘^^ and must he sipied 
by theni if the st altile so direcls.'^'^ Verdicts on in- 
quisitions are liberally construed; a technical pre- 
cision and re^ttlarily is not reqttired.^'^ 

Before the justice can render jud^ment on the 
verdict, defendant must be g^iven notice of the fmd- 
h\^ and an opportunity to file a traverse,and this 
must be shown by the record/’- Tf after notice he 
declines to traverse,or nej^lects do so within 
the time prescribed by statute,the justice must 
render jucljrment on the verdict. The justice has no 
power to p*ant a new triaK»^» or to dislurb the judg- 
ment after it lias ])een entered.*»^» The loss of the 
warranl afler an inquest or forcible entry and de¬ 
tainer is nol j:!:round for arrest of judgment.^7 it jy 
not necessary that the justice shoulcl sign the iiiqui- 
sition.^>^ 


On appeal from the county court to the Circuit 
court, an amendment of the warrant of forcible en¬ 
try, not changing the cause of action, but only per- 
fccting the onc originally attempted to bc stated, 
should be allowcd.^^ 

§ 101. Traverse and Proceedings Thereon 

The party aggrieved by an adverse tinding has a 
right to traverse the inquisition, which is,, In effect, an 
appeal calling In question the finding of fact; and when 
he does so the Justice must then summon another 
Jury to try the traverse or certify the proceedings to 
another court to be tried In accordance with the local 
practice. 

The party aggrieved by an adverse finding has a 
right to traverse the inquisition,®'^ which is in effcct 
an appeal, differing from other appoals only in that 
it mercly calls in ques;tion the finding of the jury 
and not a judgment;®^ and under some staiiitcs this 
is his sole remcdy.®2 Wherc the forni of the trav¬ 
erse is prescribed by statute it is only necessary that 
the snbstance of the form given should bc pur- 
vSiicd.®^ It is not necessary that the travcr.scr should 
sign the traverse.Tf the inquisition is traversed 
the justice must then summon another jury to try 
the traverse before liim®'® or must certify the pro¬ 
ceedings to tlic Circuit court.®® 

Transfer of proceedings to Circuit court, Wherc 
the statute expressly requires that after a traverse 
is filcd and bond given the proceedings must bc 
transferred to the circuit court for the trial of the 
traverse. The traverser is cntitlccl to have a trial 
of the traverse in the circuit court, aUhough while 
the traverse is pencling in the circuit court therc 
may be a judgmcnt rendercd in that court in anoth¬ 
er ca.se between the same parties awarding to the 
traversce the possession of the premises involvcd 


41. TU.-' V. OloodiuT, 1. IU. 63. 

42. I),C!.~-A(tutnM V. Tforr, 6 TXO, 
■ 10 . 

43. Ky.“"'-IIunt V. VVllMon, 14 IJ.Mon. 
44— V. l>{H]inan, 4 lUbl) 102. 

44. v. Niiwbold, 7 How. 

Pr, loa. 

45. Ky. "'-tSrnith v. Diultnan, 4 Bibb 
192. 

46. Ky.—'Hwart/,w<‘ldor v. U. S. 
Bank, 1 J.J.Marnh, 3K. 

47. Ky,—'MtUirayur v, WaHh, 6 J.J. 
Marah. 4154. 

26 O.J. p HHIl nola 69. 

48 . U.S.—Holrnoa^ v. Smlth, C.C.D. 
a, 12 F.Oaa.No.6,630, 6 Cranch C.O. 
343. 

49. 111,—Bloom V. Goodner, l IU. 
63. 
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in the forcible detainer proceeding.®'^ A traverse is 
necessary to stay the execution,®^ and the circuit 
court has no jurisdiction to retry the truth of an in- 
quisition uniess a traverse was filed®^ before the 
justice'^0 and within the time limited by the stat- 
ute.'^^ A traverse filed within the statutory time 
after the judge had orally announced the findings 
preserves the traverser^s rights, however, even 
though the filing was before entry of the formal 
judgment.'^^ It is not essential to the virtue or va- 
lidity of the traverse that it be indorsed filed by the 
judge or justicej^ and the failure of the justice 
to indorse on a traverse bond or the traverse itself 
the time of filing affords no ground for a dismissal 
of the action.'^^ Where the record does not show 
timely filing of the traverse, the court should hear 
proof on the question;'^^ and the fact that the jus¬ 
tice who heard the action transmitted the record to 
the Circuit court is prima facie evidence that the 
traverse and bond were presented in proper time 
and that the failure so to indorse them was a mere 
inadvertence or oversight on his part.*^® The omis- 
sion of a judge or justice to return the papers to the 
Circuit court as directed by statute is not fatal, but 
may be corrected by subsequent compliance.'^^ The 
duty may be enforced by the circuit court requiring 
the papers to be sent up,'^^ or the interested parties 
may procure a transcript and present it in the cir¬ 
cuit courtThe traverser has a right to dismiss 
the traverse if he so desires, and when he moves 
the court to dismiss it the court should do so.^® 


The traversee is required to join issue on the 
traverse in the circuit court,which he does by ap- 
pearing in that court and stating to the jury that 
the finding of the jury on the inquisition is true.82 
The truth of the inquisition is there tried de novo,^3 
and the trial is conducted in the same manner as 
the trial pf any other issue in that court.^^ The Cir¬ 
cuit court is confined to the issue tried in the in¬ 
ferior court,the only issue being the truth of the 
inquisition,86 and no evidence is admissible except 
such as is relevant to this issue.87 Qn a traverse by 
defendant he is not required to prove his innocence 
but the burden of proof remains with plaintifif.SS 
If the traverser fails on the calling of the case for 
trial to appear either by himself or counsel, the 
court may render judgment by default in favor of 
the traversee.89 

§ 102. - Bond 

Where required by statute, a traverse bond must 
be executed and approved by the justice trying the case 
in the first instance; and if the traverse is not prose- 
cuted with effect the sureties on the bond are liable ac- 
cording to its terms. 

Where required to do so by statute, the party 
traversing the inquisition must give a bond,80 with¬ 
in a designated time,8i for the costs of the proceed- 
ing and ali damages that may be caused 'to the trav¬ 
ersee by the traverse in case it shall not be prose- 
cuted with effect.82 If executed by the surety it 
will be sufficient, although not executed by the prin- 
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249 Ky. 576—Mayhew v. Kentucky 
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Blackburn, 4 Bush 553. 
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10 S.W.2d 62-9, 226 Ky. 152. 
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supra—Mayhew v. Kentucky River 
Coal Corporation, 38 S.W.2d 452, 
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cipal.^^ The boiid must be taken by the justice and 
not by the judge of the circuit court before whom 
the travcrse is tricd, and must bc approved by 
him,^^ although it is nat neccssary that a statement 
to that cffcct shoiild appcar in the bond itsclf.^^ 
While the approval or disapproval of the bond re¬ 
quires the cxercisc of some discrction, yet the pow- 
er to approve or disapprove is not absolute, and the 
bond must be approved if the solvency of the sure- 
ty is not open to doubt and the bond is olherwisc in 
compliancc with the statutory requirements.'^® If 
no valid or amcndablc bond is exeeuted, the traversc 
should be dismissed in the circuit court to which the 
action is transmitted/*^^ but a incrc defcct in the 
honcl docs not go to the jurisdiction of the circuit 
court.^S If the bond is defective the traverser 
should bc allowcd to exccitte a new and sufilcient 
bond within a rcasonablc time to bc fixcd by the 
court,and if it misrccitos the date of the inquisi- 
tion the procecdings should not be dismissed but the 
traverser should bc permitted to introduco evidencc 
to identif/ the inqiiisition and rcacknowlcdgc Ihc 
bond.^ Aftcr exceution and filing of tlic bond, the 
justice hearing the case has no power over it ex- 
cept to transmit the record to the circuit court,^ 
and hc must stay all further proccedings on the 
inquisition and retnrn the papers and procecdings 
or a transcript thcrcof to the circuit court.^ Whero 
the bond ha.s bcen accepted and approved by the 
justice, recitals thcrcin of the jtnsticc^s finclings on 
the inqui.sition and of the filing of a travcrse are 
sufficient to show the facts rccitcd in the abscnce of 
convincing evidencc to the contrary."* A party, 
having selectcd his adversary and exeeuted a trav¬ 
crse lx)nd to him, is estopped to deny that the finding 


was for him.5 The travcrse bond reciting that the 
travcrse has been filed estops the traverser to deny 
that he traversed the inquisition.® The circuit court 
cannot rclcase a surety on the travcrse bond for 
the purposc of making liim a witness and take an- 
other bond.'^ 

Liability on bond. If the travcrse was not prose- 
cutcd with cffcct the surelies on the bond arc liablc 
according to its ternis,^ and the damages for with- 
holding tlic possession include the reasonablc valuc 
of the rents and profits of the land illegally de- 
tained^ from the date the travcrse bond was exe¬ 
euted iintil the traversee obtaincd possession of the 
land;^^ and this rulc applies even where the travers- 
cr who was found guilty of the forciblc detainer in 
the trial in the circuit court exeeuted a supersedeas 
bond and appealed his case to a higher court.^^ 
Tt is not a defense to a travcrse bond exeeuted by 
defendant that plaintiff had no titlc to the property 
as the titlc is not involvcd.^^ Tn a suit on a trav¬ 
crse bond it is not nccessary that all the obligors 
bc made parties; any oiie of them may be sned.^'^ 
'The evidencc iu such an action should be confincd 
to the reasonablc rental valuc of the property dur- 
ing the time that plaintiff was kcpt out of posses- 
sion, and to such damage as was caused by wasle, 
if any. The kind of crops which might have been 
grown, as wcll as thosc which wcre on the prop¬ 
erty at the time the bond was exeeuted may be 
shown, the jury bcing cntitlcd to know all Icgitimate 
facts in determining what wa^s the rcasonablc rental 
value, but evidencc as to what the rcasonablc profits 
and eaniings werc for the period is incompetent a.s 
ontircly too speculative.^*^ No appeal will lic in an 
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action on a traverse bond where the damages de- 
manded are less than the amount required to confer 
jurisdiction on the appellate court.^^ 

§ 103. - Waiver of Defects and Irregu- 

larities 

The filing of the traverse is a waiver of all defects 
and irregularities in the form of the inquisition or in 
the warrant which do not affect the merits of the case or 
the jurisdiction of the court. 

The filing of the traverse puts in issue the truth 
of the inquisition and is a waiver of all defects and 
irregularities in the form of the inquisition^^ or in 
the warrant it is not a waiver of defects of 

substanceiS such as affect the jurisdiction of the 
court^^ or where the inquisition is so defective that 
no judgment could be rendered thereon bv the ius- 

tice.20 

§ 104. Restitution 

Restitution may be awarded where the proceeding Is 
brought under a statute expressiy authorizing it. 

Restitution cannot be awarded unless the proceed¬ 
ing is brought under a statute expressiy authorizing 
it,-i but under statutes so providing the justice who 
holds the inquisition may restore the injured party 
to possession.^- To authorize a judgment of res¬ 
titution the verdict on the inquisition must find 
such an estate or interest in plaintiff as to bring 
him within the provisions of the statute.^S If the 
inquisition is traversed, restitution cannot be award¬ 
ed until the traverse is tried and determined against 
defendant by another jury.^^ Technical irregulari¬ 
ties in the form of judgment for restitution entered 
on the trial of the traverse will not invalidate it if 
it conforms substantially to the statute,25 and a cler- 
ical error in failing to provide for restitution in en- 


tering up the judgment may be correcled by the 
court at a subsequent term.^® 

§ 105. Appeal and Certiorari 

Summary proceedings before a justice for forcible 
entry and detainer may be reviewed by certiorari after 
the finding of the inquisition, but an appeal will not 
lie except where it is authorized by statute. 

In the absence of statute, summary proceedings 
before justices for forcible entry and detainer can¬ 
not be reviewed by appeal,27 but may be reviewed 
by certiorari.28 Certiorari will not lie until after 
the finding of the inquisition,29 but the proceedings 
may be removed at any time thereafter.29 The cer¬ 
tiorari merely brings up the record for inspection 
and the facts found by the jury cannot be tried 
anew.^l 

An appeal from the inquisition may be taken 
where allowed by statute,22 and where an appeal 
can be taken and on that appeal jurisdictional ques- 
tions as well as those arising on the merits can be 
fully disposed of, a certiorari should no^ be allowed 
unless circumstances exist which show that failure 
of justice will resuit from denying it.22 An appeal 
can be taken only after the entry of the judgment 
or final order of the justice.s-^ An appeal will not 
lie from a judgment on a traverse in Ihc superior 
court where the judgment is merely for damages 
and costs and there is no judgment for restitution,25 
and an order granting a new trial on a traverse is 
not appealable.'22 

§ 106. Special Proceedings against Intruders 
and Trespassers 

Summary process is unavailing, in the absence of 
statutory authorization, to eject one who takes possession 
of property wlthout right or titie, but squatters, fn- 
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truders, or trespassers may be ejected by virtue of 
speciai statutory s.ummary proceedings in some Jurlsdlc- 
tlons. Where such remedy exists, the statutes must be 
strictiy followed. 

In thc iibscnce of statutory aiithorization, sum- 
mary proccss is uiiavailinj»^ to cjcct one who takcs 
possession of property wilhmit rijjfht or titlc.^'^ In 
somc States, howevcr, as shown infra this scction, 
iherc arc speciai statutory ])roceedings for thc ejcc- 
tion of intruders or trespassers. 

Under a statute i)rovidinj^ for thc ejcction, on 
thc detennination in plaintirf\s favor of an issue 
made hy afTulavit and countcrafhdavit, of persons 
who do not in j^ood faith claini a right lo posses- 
sion of land in their hands and yet refuse to aban- 
don it, where the parties have made the recpiired 
adidavits, the issu<‘ to be delermined is ned tille Imt 
defenclant^s good faith in chuminjj^ the ri^^lit to 
U])on the land,*^'^ allhonj»’!! tille has been held adniis- 
sible as evideiice of the rij^ht of ])nssessioii‘^'’ or as 
tendinp: U) sliow fjfood faith. •f* Recovery from a 
moro intruder can be had on ])ric)r ])ossessi(m 
alone.^^d ()n [1^. other haud, it will ])e sufficient to 
defeat i)roceediuf^^s of this character if defendant 
shows a claim in jijfood faith of ri^dit to possession 
of the land in suitd- since iho statute applies only 
to intruders or squalters enicrin|>f in bad faith with- 
out claim of ri^^itt.*^^ No ])roeess or return of Serv¬ 
ice is required.^'^ Plaintilfs affulavit nmst be suf- 
ticiently certain in describinj»; the land to enable 
the sileriff to itleiitify the prennses.^‘'‘ When made, 
defeiulant nmst tender the sheriff the counterafiHla- 
vit retiuired by statute within ihree <lays or he will 
])0 turned out/“» and after the time has ex])ired and 
there has been a pro]KT eviclion it will be too late 
lo fde the counteraffidavit imless the delay has been 
caused by some inisconduct of the sheriff.On 
the other haud, it has been held that the counter¬ 


affidavit may bc filed after the expirahon of thc 
statutory period provicled defendant was lefl in 
posvscssion by thc sheriff and the affidavit was filed 
prior to actual cvictment.^® It is not necessary for 
thc counteraffidavit to follow the statute literally.*^^ 
IJowevcr, it has been held that defendant will not he 
allowcd to tender a defective affidavit to retain pos¬ 
session under it and on a decision aj^ainst him ten¬ 
der a sufficient affidavit to prolect his possession 
and it has further been held that no provision i.s 
made in thc statutes by which any amendment of 
thc affidavit will bc permissible.f^^ Where a coun¬ 
teraffidavit has been interposed and the jiapcrs re- 
turiied to the superior court for trial, the counter¬ 
affidavit shoukl not be clismisscd because of defend- 
ant’s nonappearancc on the call of thc casc.^^2 On 
the trial, evidcnce is admissible to sbow thc good 
faith of defendant;*'»''^ and in the absence of evi- 
dence that defendant did not enter and remain up- 
on the land honestly and in faith the court 

shoukl direcl a verdiet for After a vcrclict 

for ])laiiitiff, it is error to award a new trial where 
th(Te is no evidence that plaintiff in j^food faith 
cla^ n(‘(l a lej^al rij?ht to the possession of the lancl;f‘‘’’ 
and where, in procoeding^s for eviction of an in- 
truder, no leg’al counteraffidavit was filed, but on 
trial verdiet: was renderecl for ])laintiff and motimi 
for new trial was overruled and defendant broupfbt 
error, bc had no standiii^:!^ to contest the rii^ht of 
IKissession, nor any to a juclit^menl on the mer- 
its, hut the judpfment should bc sct aside and coun¬ 
teraffidavit dismisst‘d.‘"^> 

Under a statute providinp^ for thc recovery of 
latui hy summary proceedinj^s where a person who 
has iiitruded into or s(iuatted upon thc land withoiit 
the permission of thc person enlitled to the posses¬ 
sion has continued to occupy it without the pennis- 
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26 C.J. p fifiB nota 38. 

43. Ga.—ShoatH v. Blair, 66 S.B. 812, 
7 Ga.App. 272. 


44. Oa.—iriU V. Hocurity 
Abati-acl iq)., 132 S.IO. 107, 35 Ga. 
App. 03. 

45. Ga.-- Orm<‘ v. Kln^, 60 Ga. 523. 
26 C.J. p fi fio not(* 3fi. 

49. Ga.—SlheatH v. Blair, 66 fl.K. 812, 
7 Ga-App. 272. 

26 G.J. p fifiO nola 30. 

47- Cia.—MontK<>m(‘ry v, Walkor, 41 
C3a. 6fil--‘f4lrnpHon v. Wall, 41 Oa. 
105. 

43. Ga,—ShoalH v. Blair, 66 B.B. 812, 
7 Ga.App. 273. 

49. Ga.—Bratt v. Fountain, 73 Ga. 
261—PaiKo v. Dodson, 46 Ga. 223. 

50. Ga.—Haas v. Gardner, 86 Ga. 
477, 

61. Ga,—Cardin v. Standly, 20 Qa. 
105. 
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62. Ga.—Vanroy v. Karwiac.h, 59 S. 

10. 777, 120 Ga. 788. 

26 O..J. p 886 nola 15. 

53. IQvidoiioe Held admlsslHle 
In a HUlt a^^airiHl di‘f<Mulant oecu- 
pylng th(i prt'ini.«it'H HoU>ly In tho 
rlf?ht of h(>r Hon a.s a mcnilxo’ of UIm 
famlly, ovidonon of a wrltlen a^croc- 
mont l)j'twoon the» allojurt^d cwni*r of 
the» promlH(»s and defondant/H son 
HhowIHK Guit the^ son waa in possoH- 
Hlon of tho pr<‘miBOH a« a tonant of 
tho allogial ownor 1 h adml.HSlhlo to 
«how dt‘fondanl'H koocI faith. — Muni¬ 
or V. Jonos, 138 aK. 263, 36 Qa-App. 
816, 

64. Ga.—Huntor v, Jonas, supra. 

B5, Ga.—Turnor v, BarUold, 43 Oa. 
267. 

50. Ga.—Stephons v. Mathis, 82 S.E, 
520, 142 Ga. 117. 
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sion oi the latter, a squatter is one who settles on 
the lands of another without any legal authority,^*^ 
and an intruder is one who enters upon property 
where he has no right;^^ and the statute is applica- 
ble only in cases in which defendant comes within 
the meaning of a squatter or intruder.^^ The stat¬ 
ute furnishes no remedy against a trespasser 
the only question to be determined is “Did the re¬ 
spondent gain possession of the premises as an in¬ 
truder The petitioner can prevail only Avhere 

it is shown that defendant has intruded or squat- 
ted upon the premises without permission of the 
person entitled thereto.^^ One entering on the 
lands rightfully as the spouse of the owner, cannot 
.after separation of the spouses as husband and 
wife be summarily removed as an intruder or squat¬ 
ter, either at the suit of the owner spouse®^ or at 
the suit of his assignees.®^ If one sought to be dis- 
possessed has entered lawfully, no notice to leave 
can thereafter render him subject to the provisions 
of the statute.®® A mere denial of the plaintilTs 
■claim that he was entitled to possession of the prem¬ 
ises as a lessee raises no issue involving the title 
to real estate such as will deprive an inferior court 
-of jurisdiction.®'^ In support of plaintiff^s claim of 
title derived from the state, the letters patent which 
were the source of such title were admissible in the 
absence of any proof or claim of defect therein.®® 
A stay cannot be had on appeal from an order that 
a warrant be issued to dispossess defendant in pro- 
ceedings based on this statute unless proceedings 
were instituted for nonpayment of rent®^ 


Under a statute authorizing the owner of land 
trespassed upon to apply to any magistrate to serve 
a notice on the trespasser to quit the premises, and 
requiring the magistrate forthwith to eject him up¬ 
on his refusal to comply with such notice, it has 
been held that the proceeding may be instituted by 
the owner^s agent and manager,*^® and the service 
of notice to quit is not necessary to give jurisdic- 
tion to the justice before whom the proceedings are 
pending.7l An affidavit showing that the land is 
situated in a certain county and in the possession 
of a trespasser, '^2 or a rule to show cause why he 
should not be ejected;73 ^ill give a magistrate of 
that county jurisdiction to serve notice on the tres¬ 
passer to quit. This notice need not designate the 
time within which a trespasser must quit, and if 
after the time limited by statute he refuses’ to quit, 
the magistrate shall then issue his warrant to a 
sheriff or constable requiring him to forthwith 
eject such trespasser.Where a trespasser ap- 
pears and objects to the jurisdiction of the magis¬ 
trate because he had not been served with notice to 
quit, and, on the overruling of the objection, files a 
return, jurisdiction of his person is thereby ac- 
quiredJo Qn appeal from a magistrate^s order 
overruling a demurrer to his jurisdiction in pro¬ 
ceedings to eject trespassers on the ground that no 
notice to quit had been served, reversing the judg- 
ment of the magistrate, and granting a new trial, 
it is the duty of the magistrate to grant the par¬ 
ties another hearing, and not to dismiss.'^® 


P. WRONGFUL DISPOSSESSION 


§ 107. Nature and Grounds of Liability 

Plalntiff in a forcible entry and detainer proceeding 
is Ilable for the damages resulting from a wrongfui dis- 
'possession in s,uch proceeding where he caused the wrong 
to be done. 


Plaintiff in a forcible detainer or forcible entry 
and detainer proceeding may be liable for damages 
resulting from wrongfui dispossession in such pro¬ 
ceeding, as where he fraudulently obtained his ap¬ 
parent right to institute the proceeding,'^ no judg- 


■57. N.Y.—Mele v. Russo, ’9 N.Y.S.2d 

203, 168 Misc. '760—Rosenzweig- v. 
Portnoy, 191 N.Y.S. 900, 117 Misc. 
136. 

50. N.Y.—Mele v. Russo, 9 3Sr.Y.S.2d 
20.3, 168 Misc. 760. 

159, N.Y.—Mele v. Russo, supra. 

<60. N.Y.—Mele v. Russo, supra- 

01 . N.Y.—■Xiincoln Trust -Co. v. 
Hutchinson, 120 N.Y.S. 811, 65 

Misc. 590—0'Donnell v. Mcintyre, 
41 Hun 100. 

^2. N.Y.—Mele v. Russo, 9 N.Y.S.2d 

203, 168 Misc. 760—Frazier v. Crop- 
sey, 207 N.Y.S, 803, 124 Misc. 367 
—^Rosenzweig v. Portnoy, 191 N.Y. 
S. -900,; 117 Miso. 136. 

.26 CJ. p 886 note. 49. 


03. N.Y.—^Mele v. Russo, 9 N.Y.S.2d 
203, 168 Misc. 760. 

26 C.J. p 886 note 49 [a] (1). 

64. N.Y.—Mele v. Russo, supra. 

26 'C.J. p 886 note 49 [a] (1). 

65. N.Y,—Mele v. Russo, supra. 

66. N.Y.—Walcer v. Sherman, 205 
N.Y.S. 427, 123 Misc. 390—Rosenz¬ 
weig V. Portnoy, 191 N.Y.S. 900, 
117 Misc. 136. 

26 C.J. p 886 note 50. 

67. N.Y.—People v. Kelsey, 144 N.Y. 
S. 13©, 82 Misc. 4'91, 

68. N.Y.—^White v. Rancraft, 132 N. 
Y.S. 1016, 148 App.Div. 692. 

69. N.Y.—Smith v. Smith, 174 N.Y.S. 

747. 


70. S.C.—Bradley v. Bell, 12 S.E. 
1071, 34 S.C. 107. 

71. S.C.—^Cotton V. Johnson, 61 S.E. 

245, 71 S.C. 413. 

72. S.C.—Sires v. Moseley, 39 S.E. 
7, 60 S.C. 504. 

73. S.C.—Lee V. Chaplin, 50 S.E. 
501, 70 S.C. 561. 

74. S.C.—Lee v. Chaplin, supra— 
Sires v. Moseley, 39 S.E. 7, 60 S. 
C. 504. 

75. S.C.-^Lee v. Chaplin, 50 S.E. 501, 
70 S.C. 561. 

76. S.C.—Cotton v. Johnson, 51 S.E. 

246, 71 S.C. 413. 

77. lowa.—State Exch. Bank of 
Parkersburg v. Iblings, 181 N.W. 
42'3, 190 lowa 1045. 
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mcnt was rcndercd on the verdict and consequently 
thc writ of possession was void,^8 the judgment on 
which thc writ of rcstitution was issucd was vokl 
hccaiisc based on a dcfaiilt,'^® or plaintiff caused 
thc warrant of rcstitution to bc issucd and cxccutcd 
prcniaturcly.^*^ IIc is not liablc, howcvcr, for ir- 
regularities in thc procccdings which might bc com- 
plained of on appcal, but do not constitute an ac- 
tionablc tort;^! nor is bc liablc for thc manner in 
which an officcr rcmoved defcndaiit’s pcrsonal prop- 
erty from the premiscs whcrc, in cxccuting thc war- 
xant of rcstitution, the officcr UwSed his own discre- 
tion and jiulgmcnt as to thc mcthod and means of 
removing such pcrsonal i)ropcrty.^- Process as 
protection of ofliccr cxcculing writ of forciblo cn- 
try and detainer is discussed in thc C.J.S. tklc Sher- 
iiis and Constablcs § 122, also 57 CJ. p 917 note 73. 

§ 108. Actions 

The court should not altow the Jury to apply an 
«rroneous theory of llabllity. It may permit the Intro- 
<luctlon In evldence of a bond fliven by the plaintiff In the 
-orlglnal action; and aomotimes an action on such bond 
Is the oniy rernedy avallable for the recovery of damages 
toy the defendant In the flrst action. 

In thc abscncc of an upplicablc statutory provi- 
sion, in force at thc time, authoriJiing thc rccovcry 
-of damages othcrwise, the remedy of defendant in 


an action of forciblc entry and detainer which has 
bcen decided in his favor, and in which plaintijff 
has given a bond for his security, is on such bond.^‘^ 
In an action for damages, stich a bond is properly 
admitted in cvidencc where it coiiforms, or is not 
contrary, to law;^‘^ but the court should not allow 
thc jury to determino the question of liability on an 
crroncous theory.^^ 

§ 109. Damages 

The damages recoverable for wrongful dispossession 
of defendant In a forclble entry and detainer proceedlng 
are such a sum as wlll falrly and reasonably compensate 
him for the losses he has sustalned as a resuit of the 
dispossession. 

In the case of farm property, thc mca.surc of 
damages for wrongful dispossession in a forciblc 
entry and detainer procecding is the fair and rca- 
sonablc rcntal valuc of thc premiscs from thc date 
of ouster under the judgment and thc fair and rea- 
sonablc value of the crops and vegctables of which 
defendant in thc original procceding was deprived 
hy Ihe dispossession;^^ and in thc case of houschold 
goo<ls and pcrsonal cffccts reniovcd from a housc 
and exposed to thc elements, it is thc diffcrcncc in 
thc fair market value of such pcrsonal property 
immcdiatcly before and after it.s removal and cx- 
posurc to thc wcalher.^7 


in. OEIMINAL EESPONSIBILITY 
A. OPPMKSPS ANI) TtMSPONSIlULITY TIIMHMFOFl 


5 110. Origin and Development 

Early Engllsh statutos, more extensive than the 
common law, have had considorable effect In the formula- 
tlon of the criminal lawa of several States In respect of 
forclble entry and detainer* 

A forciblc entry was an indictablc olTensc at 
■common law,^^ and Ibis conmiondaw liability is not 
abrogated or affccted by statutes making the of¬ 
fense indictablc,or providing ihc injured party a 


remedy by a civil action or proccccling.^^ Sincc, 
however, Ihey funiish thc injured party a more 
spccdy and clFicicnt remedy, they have caused thc 
criminal procceding to fall iuto disusc in many 
jurisdictions.^f There is some conflict of authority 
as to whether a forciblc detainer was indictablc at 
common law.^- A civil action for forciblc detainer 
is no bar to a criminal prosecution for forciblc de¬ 
tainer, 


'78* Ky. —Oor« V. BatOH, 9 Ky.Op. 
171. 

'79. Tex.—StankH v. SimmonH, Oiv. 
App., 58 a.W. 958. 

SO. Ky.—Black Mountaip Corpora¬ 
tion V. Jowdy, 268 S.W. 794, 207 
Ky. 113. 

81. Tcx.—Feriruson v, Barnes, Civ. 
App., 274 B.W. 277. 

leenaace of writ duriafir pendeaoy bf 
motlon 

A writ of restUutlon, voidable by 
reaeon of bavinir been ieaut^d whU« 
a motlon for a now Irlal was pend- 
kaf, oonstltutee abaolute juatlllcation 
,to i>ialatift in the writ,—Bosenfeld v. 


Bfirnrtt, 64 B.W. 944, 26 Tox.aiv. 
App. 71. 

83 . Ky,—Black Mountaln Corpora¬ 
tion V. Jowdy, 208 S.W. 794, 207 
Ky. 113. 

83 . Ark.—Btrong v, Whatloy, 23 
Ark. 76-—Bradlcy v. Ilumc, 18 Ark. 
281—Fowlcr V. KnlKht, 10 Ark. 43. 

84. Tcx.“>-FwiruHon v. Barnea, Civ. 
App., 274 S.W. 277. 

85. OkL—Bchuinan v. Wallace, 104 
I\2d 432, 1S7 Okl. 535. 

88. Xowa.-—state lOxch. Bank of 
Parker«burg v. Iblinga, 181 N.W. 
423, 190 lowa 1045. 

87 . Ky.—Black Mountaln Corpora- 
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tlcm V. Jowdy, 268 S.W. 794, 207 
Ky. 113. 

88. Hoarn v. Hcarn, 1 A.2d 

585, 9 W.W.Harr. 427. 

26 C.J. p 802 noto U. 

80. S.e.—Stato V. JonoH, 14 S.C. 344. 

26 C.J. p 802 noto 12. 

90. N.J.—Cruiaor v. Stato, 18 N.J. 
Law 206. 

26 C.J. p 802 noto 13. 

91. Mana,—Commonwoalth v. Shat- 
tuck, 4 Ouah. 141. 

92 . N.H.—State V. Morgan, 69 N.H. 
.322, 

26 C.J. p 802 note 15. 

93. Go.—Lewis V. Stato, 81 S.E. ‘576, 
106 Ga 667. 
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Under early English statuies. As judicially not- 
ed, forcible entry and detainer was a misdemeanor 
under the early statutes of England.®^ The first of 
the English statutes, Statute of 5 Richard II c 8, 
provided that there should be no entry except where 
an entry was given by law, and even then not with 
a strong hand or a multitude of people, and made 
the offense indictable.^^ The statute abrogated the 
old rule of the common law that a person entitled to 
possession might recover and maintain his posses- 
sion by force if he used no more than was actually 
necessary for that purpose,^^ but it is said to have 
had no further effect.^^ As noted infra § 115, the 
second statute, Statute of 15 Richard II c 2, pro¬ 
vided for a summary conviction of offenders by 
magistrates on view. The third statute. Statute of 
8 Henry VI c 9, extended the remedy to cases where 
there was both a forcible entry and detainer and 
where there was peaceful entry followed by a for¬ 
cible detainer,®^ and was the first legislation relat- 
ing to forcible detainer.^^ As noted infra § 122, this 
and later statutes provided also for a restitution 
of possession to the injured party. 

In United States. The English statutes making 
forcible entry and detainer indictable are in force 
in some of the States, either as a part of the com¬ 
mon law of those States, see Common Law § 13 b, 
or by virtue of statutory provisions adopting cer- 
tain portions of the English statute law,l while in 
others the original English statute has been sub- 
stantially adopted or reenacted,^ or there are other 
statutes of similar character making the offense in¬ 
dictable. ^ The offense, however, is recognized as 
indictable as a common-law offense.*^ 

In New Hampshire both the common law and the 
English statutes, which as modified by the statutes 
of that state were formerly in force,^ were repealed 


by the act of 1842, and a forcible entry and detainer 
is not as such an indictable offense in that state.® 

§ 111. Nature and Elements of Offense 

a. Character of property, possession, and 

title 

b. Entry and force 

c. Intent or purpose 

a. Character of Property, Possession, and Title 

!t is essentia! that the wrong shali have been done 
in respect of rea! property, and that the person whose 
possession is charged to have been interfered with shati 
have had actual and peaceable possession; but it is not 
necessary that he shali have had rightful possession or 
legal title. 

To constitute the offense of forcible entry and de¬ 
tainer the wrong done must be with regard to lands 
and tenements and not to personal property, ^ Also, 
it is an essential element of the offense of forcible 
entry or, as it is sometimes called, forcible trespass, 
that at the time of the offense the premises shali 
have been in the actual possession of him whose 
possession is charged to have been interfered with.S 
To constitute actual possession it is not necessary 
that the party be personally present on the prem¬ 
ises at the time of the offense if he is in actual 
exercise of authority and control over them.^ He 
will be deemed to be present and in possession, al- 
though temporarily absent, if represented by a mem- 
ber of his family,^^^ or by a tenant;^i and, where a 
tenant leaves the premises at the encl of his term, 
the landlord, although not in actual occupancy, is 
regarded as in possession, and a third person who 
enters and violently keeps possession with force and 
without authority of law is guilty of forcible de- 
tainer .12 possession must also be peaceable as 
distinguished from a mere scrambling possession.^^ 
An actual peaceable possession, however, is all that 


94. Del.—Hearn v. Hearn, 1 A.2d 
585, 9 W.W.Harr. 427. 

95. IvT.C.—State v. Davenport, 72 S. 
E. 7, 156 N.C. 596. 

26 C.J. p 802 note 18. 

96. Vt.—Dustin v. Cowdry, 23 Vt. 
631. 

26 C.J. p 802 note 19. 

97. D.C.—U. S. V. Griffin, 6 D.C. 53. 

98. Del.—Hearn v. Hearn, 1 A.2d 
585, 9 W.W.Harr. 427. 

26 C.J. p 802 note 24. 

93. Pa.—Commonwealth v- Torajn, 2 
Pars.Eq.Cas. 411, 3 Pa.E.J.R. 346, 

5 Pa.L.J. 296. 

1. S.C.—State V. Huntington, 5 S.C. 

L. 111. I 

26 C.J. p 802 note 29. | 


2. N.C.—State v. Davenport, 72 S. 
E. 7, 156 N.C. 596. 

26 C.J. p 802 note 30. 

3. U.S.—Apex Hosiery Co. v. Lead- 
er, C.C.A.Pa., 90 F.2d 155, revers- 
ing, D.C., 20 F.Supp. 138, reversed 
on other grounds Leader v- Apex 
Hosiery Co., 58 S.Ct. 362, 302 U.S. 
656, 82 D.Ed. 508. 

Ariz.—Strickland v. State, 294 P. 617, 
37 Ariz. 368. 

26 C.J. p 802 note 31. 

Primary ohject of statute is avoid- 
ance of public disturbance.—Com¬ 
monwealth V. Leibowitz, 157 A, 219, 
103 Pa.Super. 479. , 

4. S.C.—State V. Jones, 14 S.C. 344. 
26 C.J. p 802 note 32. 

5. N.H.—State v. Pearson, 2 N.H. 
550. 


6. N.H.—State v. Morgan, 59 N.H., 
322. 

7. Mo.—State v. Brinkerhoff, 44 Mo. 
A. 169. 

N.C.—State v. Jacobs, 94 N.C. 950. 
26 C.J. p 802 note 36. 

8. N.C.—State v. Bryant, 9 S.E, L 
103 N.C. 436. 

26 C.J. p 803 noto 40. 

9 . N.C.—State V. Davis, 13 S.E. 883,. 
109 N.C. 809, 14 -L.R.A. 206. 

26 C.J. p 803 note 41. 

10. N.C.—State v. Caldwell, 47 N.C. 
468. 

26 C.J. p 803 note 42. 

11. N.C.—State V. JRobbins, 31 S.E. 
669, 123 N.C, 7.30, 68 Am.S.R. 841. 

12. Ga.—Eliis V. State, 52 S.E. 147‘,. 
124 Ga. 91. 

13. Ind.—Swails v. State, 4 Ind. 5161 

26 C.J. p 803 note 45. ' 
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is csscntial ta maintain thc prosccution,!^ It is im- 
material whclhcr or not such a possession is also 
rig:htful.^^ 

Titlc. It is not nccessary ihat thc prosecutor 
should have any Icj^al titlc in thc property.^^ A 
proscciition for forcihlc entry and detainer, or for 
forcihlc trespass, docs not involve any question of 
titlc,cxccpt as hearinp^ on thc (lucstion of restitu- 
tion, scc infra § 122, and cannot bc maintained or 
used as a means of trying titlc to thc prcniiscs whero 
thc allcgcd force was committed,^® or as a means 
of collatcral attack on procecdings in a civil action 
concerning thc samc.^^ 

h. Entry and Force 

To constitute a forclble entry, there must be an 
actual entry with more force than amounts to a mere 
trespass. Furthermore, the force Involved In either a 
forclble entry or a forclble detainer must be private force, 
rather than force under legal process; but the vioience 
which must accompany the entry or detainer may be 
either actual vioience or matters which tend to a breach 
of the peace or fjtve rise to a reasonable fear or appre- 
henslon of personal Injury If the possession is defended 
or sought to be regained. 

To constituto ihe olYense of forcihlc entry an 
actual entry is necessary and, to constitute an 
entry, there must hc an actual laking jiosscssion of 
lands or tcncinciiLs by entering into or setting foot 
thcrcon.-^ An unsucccssful attempt to enter is not 
sunicitaU.-- Inirlhcrmorc, to constitute a forcihlc 
entry thiTC must he more force than amounts to a 
more trespass.23 The entry must bc acconipaiiied 


with some circumstances of vioience either actual 
or threatened,^^ or, more cxplicitly, there must bc 
either actual vioience or such condnet, threats, dem- 
onstration of force, or other circumstances as tend 
or are calculatcd to alarm, intimidate, or terrorize,^*'» 
or as give ground to apprehend personal injury or 
danger in defending possossion,^® or amount to, in¬ 
volve, or tend to, a breach of the peace.27 Whilc 
it is criminal for a person, not acting under judicial 
process, to accomplish an entry by the exertion of 
force against the person of an actual occupant who 
opposes and resists thc entry,it is not ncccssary 
that there bc any act of great public vioience or 
terror,^'^ or that an actual personal injury to thc 
person in ])()ssession should resuit.It is sufficient 
if the entry is accompaiiicd with such a display of 
force or circumstances c)f vioience or terror as to 
give thc parly in possession rcasonal)lc ground to 
believe that be must yield in order to avoid a per¬ 
sonal injury^^ or breach of thc ])eace,''^2 qj- any 
resistance would be useless.23 Terror may bc caused 
by accused carrying wilh him such an uinusual mim- 
ber of attendants or by arming himsclf in such a 
manner as plainly to intimate his design to back his 
pretensions by force,-^*^ by actually threatening lo 
kill, maim, or beat those who coiUinuc in posses¬ 
sion,or by making use of exyiressions i)lainly 
implying a piir])OHO of using force against those 
who make resistance;^® ^^ncl in such cases it is not 
necessary that the parly in possession should make 
an actual forcihlc resistance,or wait until actual 


14. SwnllH v. Htnte, 4 Tnd. 51B. 
‘K,Y",—-People v. Leumird, XI Johnn. 

50t. 

15, tnU.’’ V. HUite, 6S N.iO. 
rtK2, Uil Tml. :I7S. 

N,y.- -PooiUe V. FieUt, 52 Harb. IDS. 
20 O.J, p H(Kl nott* 17. 

16, Triti.-' lllKXin.s V. Hiatu, 7 Ind. 
5U». 

20 ttJ. p H0:i pulu '18. 

17. N.(\ Htatu V. Knrp, 1(5 H.IC. 25, 
100 N.(\ 101 'Htatu V. Davunpurl, 
72 H.R 7, 150 N.R 50«. 

26 rj, p S0;i n<»lu 411. 

la N.r.“ 'Htntu V. Thumptfon, 41 S. 

M. (86, 150 N.C'. OKO. 

20 p H05 nutu 50. 

19. Xnd.'--Vu.MH V. Htate, 93 Xnd. 211. 

20. N.t\-'Hlatu V. Bryant, 9 S.R 

1, 105 158. 

21. Or.—t^tralilan v. MlU^^r, 211 P. 
16.5, 100 t)r. 40. 

■ 22. K.O.—Stato V. BryarU, 9 S.IC. 1, 

103 N.C. 450. 

23. Colo.—cjonhon v. Peo., 44 P. 503, 
22 Colo. 270. 

28 C.J. p 803 note 52» 


24. K.a-~-Stalo V. 13 H.m 883, 

109 N.O. 801), 14 L.lt.A. 200. 

26 C.J. p 801 nolo 55. 

Corpus Juris in clted in a olvll 
"lUirlMllan v. Amnit^r, 255 N.W. 
199, 255 Mluh. 100. 

26. RC.*--Statu v. lOarp, M5 S.R 23, 
190 N.t^. 101. 

J>a.—“Commonwealth v. 'Luibowltz, 
157 A. 219, 105 Pa.Super. 479. 

26 C.J, p 801 noto 53. 

23. Pa.”-Conunonwoalth v. Cjolbo- 

wllK, 157 A. 219, 105 I^a.Supt‘r. 479. 

27. N.C.—Statu v. lOarp, 115 S.R 23, 
190 K.tt 164—Htatt‘ v. Davunport, 
72 S.R 7, 156 N.c; 596. 

20 C..I. p 801 notu 61. 

23. Or,—('oKhlan v. MiUur, 211 
165, 106 Or, 16. 

22, N.C.^—Statu v. Jacobii, 94 N.O. 
960. 

30. N“,C.—Statu V. I'‘onok, 26 N.O. 

305, 42 Am.D. 140. 

.Comrnonwualth v. Everhart, 67 
Pa.Super, 192. 

S.C.—State V. Bonnett, 16 S.C.L. 603, 
18 Am.IX 663. 

26 C.J. p 804 note 57. 
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31. N.C.—Stato V. ,JauobH, 94 N.C. 
950. 

26 C.J. p '804 noL<‘ 68. 

32. N.C.—Statu V. Oxcndlne, 122 S. 
10. 56«, 187 N.O. 068. 

26 C.J. p 804 notu 6-9. 

33. Ca.—WllliamH v. Statu, 48 S.K. 
119, 120 (la. 4 88—LlH.sniyr v. Stati*, 
U S.IO. 500, 8 1 Ca. 069, 20 Am.S.ll. 
589. 

In(i.-’”Str(>nx v. Statu, 4 N.IO. 293, 105 
Ind. 1. 

34. N.C.—Stat(i V. Jacobs, 94 N.C. 

950—Statu V. Pollok, 2(5 N.C. 505, 
42 Am.J). 140, 

S.C.—State V. BennuU, 16 S.C.U 505. 

18 Arn.D. 6(55. 

26 'C.J. p 804 notu 61. 

35. N.G.—Statu V. Pollok, 26 N.C. 

505, 42 Am.l). MO, 

S.O.—State V. BunnuLt, 16 S.C.iL. 503, 
18 Am.l). 605. 

36. N.C.—Siatti V. I»oUok, 26 N.C. 

305, 42 Am.D. 140. 

S.C.—Statu V. Bennutt, 16 S.C.L. 503, 
18 Am.D. 663. 

37. Ga.—Williams v. State, 48 S.IC. 
149, 120 Ga, 488—^^Llsaner v. State, 
11 S.D. 600, 84 Ga, 669, 20 Am.S.R. 
389. 
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violence is resorted to.^^ The same circumstances 
of force, violence, or terror are essential to a forc- 
ible detainer as to a forcible entry.'^^ There may 
be a forcible detainer, althou^h the entry is peace- 
able;^^^ and as in the case of forcible entry it is not 
essential that an assault should have been commit- 
ted but it is sufficient that the acts of defendant 
were such as to cause a reasonable apprehension 
of physical violence^^ Also, whoever retains a 
wrong^ful possession by keeping an unusual num- 
ber of people or unusual weapons or by threatening 
to do some bodily hurt to the former possessor if he 
dares to return is 'guilty of a forcible detainer, al- 
though no attempt is made to reenter.'^^ 

Number of persons ^naking entry. Three or more 
persons constitute a '"multitude^^ within an alterna- 
tive provision of the statute creating the offense.^^ 
Plowever, it is not necessary that the entry should 
be made by a multitude of people,^^ as there may 
be a demonstration of force by less than three per¬ 
sons,and a single person may commit the of- 
fense.^^ 

Entry or detainer under legal process. The force 
involved in the offense of forcible entry is private 
force unlawfully exerted, and the public force of 
the state lawfully exercised cannot be the means 
of a wrongful entry.An entry made with a law- 
ful warrant executed in a lawful way by a lawful 
officer is not a forcible entry, although the affidavit 
on which the warrant was issued is false nor 
is a person guilty of forcible detainer by reason of 
forcibly retaining possession of property which has 
been delivered to him and taken in good faith by 
virtue of a writ regular on its face and issued on 
the judgment of a court of competent jurisdiction, 
although the writ may have been wrongfully is- 
sued.^9 Where, however, a justice acting without 


any jurisdiction assists a person m forcibly cjccting; 
another who is in possession, it is a forcible entry 
on the part of both the justicc and the person so 
entering.^*^ 

Breaking into buildings. It has been held that 
breaking into a dwelling house is a forcilile entry, 
although there is at the time no person in the house 
or on the premises.51 On the coiUrary, however, 
it has been held that such an entry, if accompanicd 
with no more violence than is incident to effccting 
the entry, is a mere trespass,^*^ and that, in the ab- 
sence of circumstances amounting to a public breach 
of the peace, it is not a forcible entry to break in¬ 
to an unoccupied dwelling or into vacant premis- 
es.53 So it is not a forcible entry to break into an 
outliouse,®^ or merely to take off the lock of a house 
and substitute another,^^ or, after bcing admitted 
into a house, to break open the door of a locked 
room.®® One who fraudulently and without right 
enters into a dwelling house by means of a false 
key is liable for forcible entry under a statute mak- 
ing every person guilty of forcible entry who “by 
breaking open doors, Windows, or other parts of a 
house, enters upon or into any rcal property.”5T 

c, Intent or Purpose 

Intent or purpose Is not Important uniess made so by 
the wording and constructlon of the statute defining the 
offense. 

A person who, for the purpose of obstructing 
process against a tenant, takes possession of land 
after the rendition of judgment against ihe tenant 
in an unlawful detainer action is guilty of a statu- 
tory offense of taking possession of land without au- 
thority from the owncr.^^ ITowcvct, a criminal 
intent is not necessary to constitute forcible detain¬ 
er,* the only intent required is the intent to do the 
act itself.^^ 


38. Mo.—^Wylie v. Waddell, 52 Mo. 
App. 226—Oakes v. Aldridge, 46 
Mo.App. 11. 

39. Mass.—Com. v. Dudley, 10 Mass. 
403. 

26 C.J. p ‘804 note 66. 

40. U.S.—In re Munro, D.C.N.T., 195 
F. S17. 

Pa.—Commonwealth v. Rogrers, 1 
Serg". & R. 124—Cole v. Reece, 47 
Pa.Super. 212. 

41. Cal.—Dickinson v, Maguire, 9 
Cal. 46. 

Ga.—Eliis V. State, 52 S.E. 147, 124 
Ga. 91. 

26 C.J. p 805 note 68. 

42. U.S.—In re Munro, D.C.N.T., lOS 
P, 817. 

N.Y.—People v. Rickert, 8 Cow. 226. 

43. N.G.—State v. Earp, 145 S.E. 23, 
196 N.C. 164. 


44. S.C,—Burt v. State, 5 S.C.Li. 413 
—State V. Burt, 7 S.C.E. 489. 

45. N.C.—State v. ILawson, .31 S.E. 
667, r23 N.C. 740, 68 Am.S.R. 844. 

46. N.C.—State v, Caldwell, 47 N.C. 
468. 

S.C.—State V. Bennett, 16 S.C.L. 603, 
18 Am.D. 663. 

26 C.J. p 805 note 72. 

47. Ga.—Sewell v. State, 61 Ga. 496. 
Mo.—Hafner Mfgr- Co. v. St. 'Louis, 

172 S.W. 28, 262 Mo. 621. 

Pa.—Commonwealth v. ShafCer^ 32 
Pa,Super. 375. 

26 C.J. p 805 note 75. 

40. Ga.—Sewell v. State, 61 Ga. 496. 

40. Ind.— Ves^ y. State, 93 Ind. 211. 

50. N.C.—State v. Anders, 80 'N.C. 
IS. ' : 


51. Pa.—Commonwealth v. Johnson, 
3 Pn.Co. 011. 

62 . Ga.— luewlH V. Stato, 26 S.E. 496, 
99 Ga. 092, 59 Am.S.U. 205, 

53. Pa,—<'!omnionweaUh v. Leach, 
Add. 352, 

54. I^a.—Commonwf^alth v. Ileo«i 2: 
Brewwt. 601. 

66. N.C.—Stato V. ir.t*nry, 48 S.B. 
570, 136 N.C. 678. 

56. N.C.—Stato V. 1‘ridKer, 30 N.C. 

84. 

67. Cal.—Wim^hoNCT v. Bockor, 88. 
P. 296, 4 Cal.A. 382. 

26 C.J. p 805 note 89. 

58. Ark.—Stato v. Townaond, 255 S* 
W. 312, 161 Ark. 68. 

60. Ariz.—'Slrlckland v. State, 294 
P. 617, 37 Ariz. 308. 
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§ 112. Defenses 

An end«avor to settie a labor dlspute Is not a defense. 

Defendants caniiot jiistify unlawful condiict by 
asserting that thcy werc cndeavoring to scttle a 
labor disputo.The bar of a prosccution by a civil 
action is disciisscd supra § 110, and by former ac- 
quittal is discussed in Criminal Law § 240. 

§ 113. Persons Liable 

Persons alding and abetting, as well as those per- 
formlng, the wrongful acts are crlmlnally liable. 

A landlord will bc liable for entering in a forci- 
blc manner where a tenant holds over;®^ a joint 
tciiant or tenant in common will be liable for forc- 
ibly cjccting his cotenant;®^ ^^d, where a husband 
and wifc arc living apart from each olher, tlic hus¬ 
band may bc prosccutcd for forcibly entering on the 
iands of the wife.®^ Where the trustecs of a church 


have, in a regular meeting, decided to closc a build- 
ing belonging to the church, it is a forcible entry for 
any trustee who did not assent to such action®^ or 
for the members of the congregationi^ afterward to 
forcibly break into such building; and it is said 
that a person out of actual possession may bc crim- 
inally liable, even though he is lawfully ciititlcd to 
possession but, on the other hand, it is held that 
a man who brcaks into his own dwclling which is 
forcibly cletaincd from him by onc who has the 
bare custody of it is not liable for a forcible cn- 
try.i7 

A person who is present and is aiding and abet- 
ting the wrongful acts is guilty,®® as arc also ali 
]}crsons who accompany another for the purpose 
of making a forcible entry, whether thcy aclually 
enter on the premises or not;i^ hut it is otherwisc 
as to a person who docs not i^articipate in the entry 
and has no knowledgc thcrcof.'^^ 


B. PROSKCUTTOK AND PUXISIIMKXT 


§ 114. Persons Entitled to Prosecute 

Whether possession by, or Icgal tillc in, the pros¬ 
ecutor is esscnlial is con.sidcred supra § 111 a. 

Examine Pocket Parts for later cases. 

§ 115. Summary Proceedings 

In most of tho «tates no provislon exiats for the 
summary proceedlng before a Justice of the peace which 
was authorized by an early Engllsh statute. 

As judiclally nolcd, the sccond of the early Kng- 
lish statutos, Statute of 15 Richard II c 2, providcd 
for a summary conviction, for a forcible entry, by 
a justicc of the pcacc on view, the justice being au- 
thorixed to go on the premises, remove the force, 
and convict, fme, and imprison the wrongdocr.'^! 
This statute has been hcld to bc in force in a fcw 
jurisdictions in this country,'^^ hut in most of the 
States it seem.s that the proceeding is unknown.’^^ 
In proceedings under this statute there could bc no 
award of rcstitntion, see infra § 122. 


§ 116. Proceedings by Indictment or Infor¬ 
mation 

The requisitos and sufhcicncy of an indictment or 
information and the i)rocccdings based thcrcon are 
considered infra §§ 117-121. 

Examine Pocket Parts for later cases. 

§ 117. - The Indictment or Information 

Facts sufficient to constitute the commission of an 
Indictable offense muat not oniy be alleged, with clearness 
and certainty, In the Indictment, but muat also be proved 
as alleged. 

The indictment must allege sufficient facts to 
Show on its face the commission of an indictable 
offense,and it must sct out such facts with clcar- 
ness and certainty.'^^ It is sufficient if the offense 
is stated with such clearness that the jury may 
readily understand its nature, and defendant pre- 
pare his defense, and the court prononnee jiidg- 
mcnt according to the rights of the casc.'^® Where 


«0. Pa.—Commonwoalth v. Outhlar, 
34 Pa.Dl?»t. & Co. m. 

«1. Pa.'—Commoti wralth v, 

2 PnrH.Kq.CaH. 101, 3 Pa.Xi.J.E. 233, 
5 Pa.L,J. X19. 

02 . Pa.—Commonwoalth v. Oliver, 2 
ParH.Eq.Ca», 430, 

•ea. Pa.—<:ommonwealth v. White, 
18 PhUa. 496, 

'04. Pa.—Commonwealth^^^^Qliver^ 


07. N.O.—«Stato V. Curtifl, 20 N.O. 
363. 

Pa.—Commonwealth v. Prison Koep- 
er, 1 Afthm. 140. 

ea N.O.—state V. Tyndall, 135 S.E. 
461, 192 N.O. 560, 49 A.L.R. 596. 

00. S,C.—State V. Bennett, 16 S.O, 
503, 18 Am,i:>- 663. 

70. Mo.—State v. Glenn, 108 S.W. 


72. Pa.—Blytlie v. Wrlght, 2 Ashm. 
428. 

36 C.J. p 806 note 3. 

73. N.C.—State v. Yarborougrh, 70 N. 
0. 250. 

26 C.J. P 806 note 4. 

74. N.C.—State v, Eason, 70 N.C. 

88 . 

76. Pa.—Commonwcalth v. Good¬ 
man, 18 Pa.Dist & Co. 318, 43 
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he indictment is under a statute, it is sufficient if 
t follows the language of the statute,'*'^ unless the 
statute fails to define or set out the facts which 

sonstitute the offense.'^® 

Allegations as to force, The allegations of the 
ndictment must be sufficient to show the use of that 
legree of force or violence which is essential to con¬ 
stitute the offense charged.'^^ To allege that defend- 
int entered with 'Torce and arms” is insufficient,^^ 
:hat being the technical term employed to designate 
;he force which the law ascribes to every common 
:respass,S^ but, if other words are added which im- 
Dort actual violence, the indictment is good.^^ Al- 
eging the entry to have been unlawful and “with 
strong hand” is sufficient and, if the words are 
found in the statute, they should appear in the in- 
lictment.^^ The words “with strong hand” mean 
Bomething more than a mere trespass and are tech- 
lically appropriate to designate the degree of force 
lecessary to constitute the offense.^^ The necessity 
Df setting out the particular facts constituting the 
force or violence used has been both asserted^® and 
lenied.^'^ The same allegations as to force are nec- 
sssary in an indictment for a forcible detainer as 
for a forcible entry.^^ 

Allegations as to possession or title. An indict- 
naent for a forcible entry must charge that the pros- 
i^cutor was in the actual and peaceable possession 
Df the premises at the time of the alleged offense,^9 
but need not state that he was personally present.90 
5uch possession, however, is ali that need be al- 
[eg2d,9i it being unnecessary to allege any title in 


the prosecutor,92 or lack of title in defendant,93 or¬ 
to state who was the owner of the premises,9“^ un¬ 
less, as shown infra § 122, the indictment is brought 
under a statute providing for restitution which re¬ 
quires the prosecutor to have a certain estate or in- 
terest in the premises. In forcible detainer the in¬ 
dictment must allege the prior possession of the 

prosecutor.95 

Descriptiori of premises. The indictment must 
describe the place or premises where the alleged 
offense was committed with certainty^^ such as will 
inform defendant of the specific charge which he 
is to meet and enable the justice or sheriff to re- 
store the injured party to possession but cer- 
tainty to a reasonable intent is ali that is neces- 
sary;93 and it seems that some less degree of cer- 
tainty may be permitted in cases where the prosc- 
cution is merely to punish defendant, than where 
the prosecutor is also seeking to be restored to pos- 
session.99 

Proof and variance. The offense must be estab- 
lished as alleged in the indictment.^ A material 
variance between description of the property as 
laid in the indictment and the' evidence is fatal.^* 

§ 118. - Evidence 

Rules of evidence obtaining in criminal cases gener- 
ally are applied. 

The evidence must be sufficient to establish de- 
fendant’s guilt beyond a reasonable doubt.3 The 
burden of proof is on the prosecution to show all 


77. N.T.—People v. Farrell, supra. 

78. Mo.—State v. Smith, 66 Mo.App. 
403. 

79. Ark.—State v. iLeathers, 31 Ark. 
44. 

Pa.—Common-wealth v. Brown, 21 A. 
17, 138 Pa. 447—Commonwealth v. 
Taylor, 5 Binn, 277, 

BO. Ark.—State v. Leathers, 31 Ark. 
44. 

Pa.—Commonwealth v. Brown, 21 A. 
17, 138 Pa. 447—^Commonwealth v. 
Taylor, 5 Binn. 277. 

81. Ark.—State v. 'Leathers, 31 Ark. 
44. 

Pa.—Commonwealth v. Taylor, 5 
Binn. 277. 

82. Me.—Harding’s Case, 1 Me. 22. 
ISr.T.^—^People v. Farrell, 8’ N.T.S. 2-30, 

5 Silv.Sup. 23. 

83. Mass.—Commonwealth v. Shat- 
tuck, 4 Oush. 141. 

ISr.J. —Cruiser v. . State, 18 N. J.Law 
206. 

lf.C.--State V. Whitfield, 30 N.C. 315. 
81. Pa.^-C!omihonwealth v. Brown, 
21 A. 17, 138 Pa. 447. 


85. Mass.—Commonwealth v. Shat- 
tuck, 4 Cush. 141. 

N.C.—State v. Whitfield, 30 N.C. 315. 
8S. Mo.—State v. Smith, 66 Mo.App. 
403. 

26 C.J. p 806 note 23. 

87. N.T.—People v. Farrell, 8 N.Y.S. 
230, '5 Silv.Sup. 23. 

88. Pa.—Commonwealth v. Brown, 
21 A. 17, 138 Pa. 447. 

89. K.C.—State v. Bryant, 9 S.E. 1, 
103 N.C. 436. 

26 C.J. p 806 note 27. 

90. Ky.—Commonwealth v. Orr, 5 
Ky.L. 687. 

N.C.—State v. Shepard, 82 N.C. 614— 
State V. Fort, 20 N.C. '332. 

91. Me.—Harding*s Ca«e, 1 Me. 22. 
N.C.—State v. Whitfield, 30 N.C. 315. 

92. Me.—Harding's Case, 1 Me. 22. 

93. N.C.—State v. Whitfield, 30 N.C. 
315. 

94. Okl.—Foust V. Territory, 58 P. 

: 728, 8 Okl. 541. 

9©. Pa.—^Commonwealth v. Brown, 
; 21 A. 17, 138 Pa. 447. 

' 98. Pa.—Commonwealth' v. 'Good- 

1242 


man, 18 Ba.Dist. & Co. 318, 43 
Lanc.L.Rev. 273. 

26 C.J. p 807 note 35. 

97. Pa.—Vanpool v. Com., 13 Pa. 
391. 

S.C.—State V. Walker, 4 S.C.L. 255. 

98. Pa—Torrence v. Commonwealth, 
9 Pa. 184. 

26 C.J. p 807 note 37. 

S9. Ind.—Peelle v. State, 68 N.E. 

682, 161 Ind. 378. 

26 C.J. p 807 note 38. 

1. N.C.—State v. Smith, 24 N.C. 127. 
26 C.J. p SOS note 51. 

2. Ind.—Ball v. State, 26 Ind. 155. 

3. Pa.—Commonwealth v. Housk- 
necht, 1 Kulp 367. 

Evidence held sufaclent to sustain 
a conviction of forcible detainer. 
Ga. — Eliis V. State, 52 S.E. 147, 124 
Ga 91. 

Pa.—Commonwealth v. Guthier, 34" 
Pa.Dist. & Co. '351. 

Evidence held insuffleient to sup- 
port conviction of forcible entry ard 
detainer.—^Commonwealth v. Leibo- 
witz, 157 A. 219, 103 Pa.Super. 479. 
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the facts csscntial lo sustain a conviction,'^ as for 
instancc; a prior posscssion in Iho prosecutor and 
rin unlawful detention on ihe part of defendant by 
force and with a strong hand or by menaee or 
.threats.5 

Evidencc of an assault on ihc person of the party 
in possession is adinissihle to show ihc character 
of the entry,^’ and evidencc that ihc party making 
tlie entry reniaiiied in i^ossession is adniissiblc to 
show tliat he mado his entry C()mplete, allhoiigh hc 
is iiot charged wilh a forcible detainer.'^ Tax rc- 
'Ceipts, while nol alonc suflicient evidencc of the 
prosecutorhs actual possession, are adinissihle to 
slrcngthen other evidencc of actual possession.^ 
hivideiice thal a civil actiou for the same offense is 
pending is irrehwant and inadniissihle.^^ 

Evidoncc of litlc. As the lilio to the premises is 
not in issuc and cannot bc Iried, see supra § 111 a, 
evidencc of tillc is urdinarily inadmissible,'^^! and 
cannot bc introduced eilher to justify the force, 
or to avoid restitulion."^- llowever, it has been lield 
that, although defendatit cannot justi fy by shuwing 
litle in hiinself, he inay conlrovert Ihc facts by 
whic’h the iirtiseculor attempts to show litle in him- 
self*i3 

^ 119 , -Trial 

It the evidencc ie tiufflclent for submisslon to It, tlie 
jury may and shouid detormine questione of fact and 
render a proper verdict. 

Questions of faci are to be determined by tbe 
jury whc‘rc the evidencc is suflicient for submisslon 
lo it.’*-'^ 

The quesliou of possession is a niiKcd one of law 
tincl 

Whether, if there is evidencc of posseswsion, that 
evidencc is truc, is a ((tieslion of fact for the jury; 


but whether, admitting the cvidence to bc truc, the 
possession shown is of such a character as will bc 
protccted against a forcible entry is a question of 
law for the court.^® 

Vcrdict. Where both forcible entry and forcible 
(letaincr are charged in the same indictment, de¬ 
fendant may be acquitted of onc and convicted of 
the other,as where onc offense is defectivcly sct 
cAit and ihc other propcrly, in which case defendant 
may l)c convicted of the onc offense which is prop- 
erly charged.^^ llowever, where holh connts are 
propcrly charged, a gencral verdict of guilty is a 
vcrdict of guilty on bolh counts unless defendant 
demands a separate vcrdict on each ccuint;^^ and, 
where the cvidence fails to supiiort cither hraneh of 
the charge, a ncw trial shouid be awarded.^^ 

§ 120. - Sentence and Punishment 

Such a fine as Is within the statutory llmit and the 
Juris,dictlon of the court may be Imposed. 

Where, on an appeal from procccdings before a 
justice, the case is tried de novo in a higher court, 
lliat court may impose any fmc within the limits of 
the statute, ulthoiigh greater iu amount than the 
justice had jurisdiclion lo impose. 

§ 121 . - Damages and Costs 

Damages wlll not be awarded, except under statutory 
authority, In a crlmlnal prosecution, nor wlll costs be 
tnxed against the prosecutor unless the prosecution was 
frivolous or mallcious. 

As judicially notcd, it is providcd hy the Kng- 
lish vStatuic, .Statute of .31 Klixalieih c 11, that, if 
defendant pleads three years’ jjossession in har of 
restilution and the plea is decided against him, he 
shall pay .such costs and damages as the judges or 
jnstices shall assess; but in no other case can (lam- 
ages l)c awarded in a criminal proceeding.^2 Where 


4. Pa.*--Commoti wefUth v. HouHk- 

1 Kulp Sf>7. 

5 , l*a.- -Commonwealth v. Itmulall, 
()S ra.Kupi*!*. :iS.s, 

6- lnd.'-*Uilju;KlnH v. Htntc, 7 Ind. 540. 
20 C.J. p SOS iiotts 57. 

7 . Oa.*- v. Mtnto, 11 Sl.K. 

500, St Oa. 80D, 20 Am.H.H. m, 

8. l^a.~-Qulnn v. Commonwealth, 11 
A. 531, 7 Pa.Caa 417. 

8. (3a.—m-wlH V. iKtate, 21 «.K. 676, 

105 (Ia, 657, 

28 C.J. p SOS noto 62. 

10. Ind.—IIlKKlnH V. State, 7 Ind. 
540. 

26 p SOS note 61. 

11 . N.Y.—People v, Leonard, 11 

Johna. 504. 

Tann.—Black v. State, 3 Ycrtr. 588. 


12. TT.S,—RoHpubllca v. ShrybcT, Pa., 

1 Dall. es, 1 40. 

13. K.Y.—Pi^oplc V. NelHon, 13 

Jolms. 340. 

14- Ai'k.‘“-lPltata v. TownHond, 250 S 
VV. 3t2, 161 Ark. 56. 
rsT.C, —Stato V. Fleming, 138 S.K 342, 
101 H.C. 42. 

Wlxetlier lani^ruaif® used wa« tlireat 

In a proatumllon for forclblo dc- 
talner banod on aU(‘fi'ad thrcatfi of vi- 
olonco it in a mmHtlon for tho Jury 
whether such was the import of the 
lanKuagc used. 

N,Y.—mniplc V. l<nelds, 52 Karb. 198 
—Peoplc V. lUckert, 8 Cow., 226. 
Pa.—Commonwcalth v. llandall, 63 
Pa.Super. 238. 

MCotion for acaalttal was properly 

denled where defendant entered on 
lands in another'» possession, plowcd 
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up hl.s cTopH, and or<‘Clcd a Pmee to 
kccp him ofl' the Innd,-“State v. 
PatcH. 70 S.M 170, 87 S.(t. 527. 

15, N.Y.—Pt^oplc V. FicldH, 52 Tbirb. 

108. 

10, I'a.“—State V, Lfcach, Add. ,352. 

17. tnd.—Stronfc v. State, 4 K.K. 293, 
105 Ind, 1. 

26 C.J. p 809 noto 81, p 801 note 3 
fa]. 

18. Pa.—Commonwcalth v, Iloffcra, 
1 SorK. & U. 121. 

19. N.O.—Stati‘ V, Uobbtna, 31 S.E. 
669, 123 K.C. 730, 68 Am.S.K. 841. 

20. K.C.—Stato V. Ward, 16 K.C. 290. 

21. Ind.—Poclle v. Stato, 68 N.E. 
683. 161 Ind. 378. 

22. Pa.—Commonwcalth v. Stoovur, 
l Serg. & U, 4 80. 

26 C.J. p 809 note 95. 
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defendant is acquitted on the merits, costs cannot 
be taxed against the prosecutor unless the prosecu- 
tion was frivolous or malicious.^^ 

§ 122. Restitution and Rerestitution 

Restitution of possession ta the prosecutor may be 
awarded in a criminal prosecution for forcible entry and 
detainer oniy when it is authorized by statute and the 
proper proceedings to obtain it have been taken. Re¬ 
restitution of possession to defendant is not a matter of 
right, but may be ordered in a proper case. 

In the absence of statute there can be no resti¬ 
tution of possession in a criminal proceeding for 
forcible entry and detainer,^4 and the early Eng- 
lish statutes, Statutes of 5 Richard II c 8, 15 Rich- 
ard II c 11, contained no such provision.25 This 
was remedied by two later statutes, Statutes of 8 
Henry VI c 9, 31 Elizabeth c 11, which provided 
that the injured party might be restored to posses- 
sion.2® These statutes were construed as providing 
for a restitution only where the prosecutor was 
seized of an estate of freehold,^'^ but by a later 
statute, Statute of 21 James I c 15, the right was 
extended to tenants of lesser estates.^^ These stat¬ 
utes are in effect in some of the states.^^ 

Proceedings to procure restitution. Under the 
statutes authorizing an award of restitution a jus- 
tice cannot proceed summarily, but only by way of 
an inquest and with the intervention of a jury,^® 
and defendant must be given notice of the inquest 
and an opportunity to be heard.Sl Defendant may 
traverse the force found by the jury, and if he does 
so restitution cannot be awarded until the traverse 
is tried and found against him by another jury.^2 


The traverse need not be in writing, but may be 
made orally.^^ 

On an indictment there can be no award of resti¬ 
tution after conviction unless there is an allegation 
in the indictment as to the prosecutor’s estate or in- 
terest in the premises,^^ it bcing necessary to allege, 
for this purpose, such an estate or interest as is 
within the statutes providing for restitution.Un¬ 
der a writ of restitution the sheriff is only author¬ 
ized to dispossess defendant against whom there has' 
been judgment and sentence and those claiming un¬ 
der him,^^ and cannot dispossess persons against 
whom an indictment is stili pending.^'^ An appeal 
from a conviction of forcible entry and detainer 
does not suspend the right of restitution.^S 

Effect of three years' possession. The statutes. 
providing for restitution excepted from their oper- 
ation cases where defendant had been in quiet pos¬ 
session for three years prior to the indictment.^^ 
Where such possession is pleaded, there can be no' 
award of restitution until this question is tried.^^‘ 
The plea, however, is available only in bar of the 
award of restitution and not in bar of the prosecu- 
tion.'^i 

Rerestitution, as here used, is an order of court 
retuming the premises to the party prosecuted. 
Where on appeal or certiorari an inquest or indict¬ 
ment is quashed, the court may award a rerestitu¬ 
tion to the party dispossessed by the prior proceed¬ 
ings t>ut rerestitution cannot be demanded as a 
matter of right, and the court will not grant it un¬ 
less it appears that the party asking it has a right 

to the possession.^3 


23. Tenn.—^Dillon v. State, 4 Hayw. 
■271. 

24. N.H.—State v. Morgan, 59 N.H. 
-322. 

Tenn.—State v. Walker, 5 Sneed, 259. 
26 €.J. p 809 note 98. 

25. Pa.—Blythe v. Wright, 2 Ashm. 
428. 

26. Del.—^Hearn v. Hearn, 1 A.2d 
585, 9 W.W.Harr. 427. 

26 -C.J. p 809 note 3. 

2f7. Pa.—Commonwealth v, Toram, 
2 Pars.Eq.Cas. 411, 3 Pa.L.J.R, 346, 
5 Pa.L.J. 296. 

28. N.H.—State v. Morgan, 59 N.H. 
322. 

PaL:—pommonwealth v. Toram, 2 
Pars.Eq,Gas. , 411, ’3 Pa.(L.:J.Il. 346, 
5 PaX,.^. 296. 

3.^. — State V. Speirin, i S.C.L. 119. 
26 C.J. p 809 note 8. 


29. Pa.—Blythe v. Wright, 2 Ashm. 
428. 

26 C.J. p 809 note 9. 

30. Pa.—Blythe v. Wright, 2 Ashm. 
428. 

In Maryland under the code a ju¬ 
ry is dispensed with and the justice 
may proceed alone.—Roth v. State, 
43 A. 769, 89 Md. 524. 

31. N.J.—State y. Stokes, 1 N.J.Law 
392. 

Pa.—Blythe v. Wright, 2 Ashm. 428. 

32. S.C.—State V. Speirin, 3 S.C.Law 
119. 

26 O.J, p 809 note 13. 

33. N.Y.—People v. Anthony, 4 
Johns. 198. 

34. iPa.—Commonwealth v. Brown, 
21 A 17, 138 Pa. 447. 

26 C.J. p 810 nofte 15. . . 

,35. N.C.—State v. Butler, 1 N.C. 414. 
26 C.J. p 807 note 3‘3. 


S-S. Pa.—^Commonwealth v. Gable, 1 
Pennyp. 26. 

26 C.J. p 810 note 22. 

37. Pa.—Commonwealth v. Gahle, 
supra. 

38. S.C.—State V. Bennett, 16 S.C.iL. 
503, 18 Am.D. 663. 

39. N.H.—State v. Morgan, 69 N.H. 
822. 

S.C.—State V. Speirin, 3 S.C.L. 119i. 

40. Pa.—Commonwealth v. Stoever, 
1 Serg. & R. 480. 

S.-C.—State V. Speirin, 3 S.C.L. 119. 

41. N.J.—Stqite V. Covenhoven, 6 N. 
J.Law 396. 

Pa.—Commonwealth v. Robison, Add., 
14. 

42. N.Y.—People v. Shaw, 1 Cal. 12'5. 
S.C.—State V. Speirin, 3 S.C.L. 119. 

43. Pa.—Blythe v. Wright, 2 Ashm. 
428. 
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F0RC7BLY--F0RECL0SE 


FOROIBLY. By thc uso of forco, in a foreiblc man- 
ner, so as to oxert foroc."^ Whon usod to describo 
the doing of an act, thc word means witb forcc;^ 
with that degree or dcscripiion of forcc which luust 
be excrcisc^d in ordor to accomplish tho intended 
act.® Tt doos not always or nocossarily imply tho 
use of physioal forco^ or violenco;^ but particular 
acts may be said to be dono forcibly whciro tliore is 
a mere physioal contact,^ or even n vorbal romon- 
strancc if it is aocompaniod by tho powor to detcr 
or by threats of physioal force.'^ 

Depending on tho circumstanoos, tho term has 
beon held cquivalcnt to ^‘violently and also has 
been distingxiishod thorefrom.^> 

Phrases employing tho word aro sot out in tho 
no-te.^® 

FOR COLUESOTION. Beo tho doflnition Collecd;ion 
14 C.J.S. p 1323 noi(SH 94-98 and the tities Banks 
and Banking §§ 212, 222 b and Bilis and Notes § 
214 c (4). 

FORDA. Tn old records, a ford or shallow, mado by 
damming or ponning up tho wut<^r.’ll 

FORDAL. A btitt or hoa<lland, jutting oxit upon 
other lan(h ^2 


FORDANNO. In old European la^, he who drst 
assaulted another.^^ 

FOR DEPOSIT. Sec Banks and Banking 8 222 )i 
notes 67, 68. 

FORDIKA. Tu old records, grass or herbage grow- 
ing on the edge or bank of dykos or ditehes.'^'* 

FORE. In Saxon, boiorc. In Erench, ont.^^ 

In golfiug, tho customary warning cry uttered by 
a player \ipon addrcssiug himself to tho ball, whou 
others are in close proxirnity or in siich position that 
they may be iujured by tho ball, after it is struck.^® 

FORE-AND-AFT TREE. A treo in a bouudary 
lino with chops on the sides indicating the directiou 
of tho line.'*'^ 

FOREOLOSE. To bar, or shut out;^^ to cut off, 
pre(dude, ]>rev(5nt, shut up, or stopjtO to end or 
terminate,the word prestq^posing the exist(‘noe of 
somethiug to be eridod or terminated.^^ Tn its pop¬ 
ular signidance, to etiforce by atiy fonn of h^gal pro- 
ceeding.^^ More specu(icully, it is a tcichnical tenn 
usod with rofercmoc^ io the prooess of dcstroying a 
mortgagor^H right or eciuity oi’ rodernption.^^ 


1. Standard D. 

2 . XJ.S.-"* U. B. V. nacholdt*r, C.C.N.H., 
24 l\Ca».No, 14,490, 2 CJall. 16. 19. 

3. Pa,—Oornmonwealth v. Btophons, 
Supor., 17 A.2d 919, 921. 

4. Cal,—PeopUi V. Clasafcranda, lU 
r.2d G72, 676, 42 ("nl.App.2d 81« 
—1’ooplo V, Himmon», 65 P.2d 297, 
299, 12 (;al.App.2d 329. 

Fa.—Comnu»nw«*alth v. Frankfold, 173 
A, 834, mo, ili lUBuper. 262. 

5. Fa.-- Gommonwrallh v, Btophonw. 
Super., 17 A.2d 919, 921, 

e» I^a.—GommonweiiUh «x risl. Casa 
V. SmiUi, 3 A.2d 1007, 1010, 134 Pa. 
Super, 183. 

7. Pa.— Gommonwealth v. Frankftdd, 
173 A. 834, 836, 114 Pa.Bup«r. 262. 

8. ntab.—Btate^ v. Crawford, 206 P. 
717, 719, 60 Utah 6. 

“ <VloUatly» • . . » g a 1 & • t li.«r 
wiu'» 

‘‘The wordfi do eonvey aptly the 
Idea that tho act wa« done . . . 

'forcibly.' "—Stata v. WlUiama, 32 
La.Ann. 336. 337, 36 Am.R. 271 

9. III—PoopUi V. Jono», 106 N.m 744, 
746. 263 IU. 664, 567, 

Fa,—ComnOonwoalth v. Stephen», Su¬ 
per,, 17 A.2d 919. 921. 

10. Fhraaas oomrtruad 

(1) "Forcibly and vlOlently.”— 
G^eorte v. Ooldamith» Sc General Bur- 
grlary Inauranco Aimociatlon, [1893] 
2 Q.B. 186, 140. 


(2) "Forcibly . . . effects hlB 
c8cnpc."—“(Iroisby v. Oommonwcallh, 
46 H.W.2d 822, 823, 242 Ky. 62. Bec 
alHO FiH<rapc 5 2 notcH 7, 8. 

(3) ‘'K<»rcibly (*Jcct<id or cxcludnd" 
haa boon <'<>riHtrueti to mtian fort*.o of 
an unuaual kind which l<*ndH to brln^: 
about a brm<*h of th(^ peace,—Oow v. 
DavldHon, 96 P.2a 70, 72, 186 Okl. 84, 
120 A.U.R. 123. 

(4) "Forcibly or fraudulcntly," as 
Implyinft actual force,—BridKowator 
St ITtlca lUank Uoad Cto. v. Robbln», 
22 Barb., NT.T., 662, 668. 

(6) "Forcibly pa««ln#ir," a» not noc- 
esMarlly lmplyln«: roHlHlanco by forco 
or vlolcnco offored.'—Camden, Fllis- 
bur«:h and Marlton Turnp. Co, v. 
Fowlor, 24 N.J.Law 206, 208. 

(6) "Forcibly provtmt, or 

Impede."—tr. S. v. Baoholder, C.O.N. 
11. 24 F.Ca8.No.l4,490, 2 Gall 16, 19. 

(7) "Mallcioualy, forcibly, or 
fraudulently."—People v, Oanaffranda, 
111 P.2d 672, 674, 43 Gal.App.2d 818 
—Peoplo V. Simmona, 66 P.2d 297, 
299, 12 Oal.App,2d 329. 

(8) "UnlawfuUy, willfully, foloni- 
ou«ly, forcibly, and violontly," as 
compared with "agalnat her wlll" 
Ga,—Shebany v, I^owry, 162 S.E. 114, 

115, 170 Ga. 70. 

Ija.—State v. Wilson, 67 So. 26, 27, 
, 136 L.a. 845. 

11 , Black L.D. 

Ik Black Xj.D. 


18. Black I-.D. 

14, Black L.P. 

16. Black L.I). 

16. Mo,—Bajcc V. Untorreinor, App., 
106 B.VV.2a 628, 632. 

17. tl.B,—IkddlnK v, Hobard, Tcnn., 
103 F. 632, 637, 43 0.(1.A. 296. 

Trtum aH natural monumenta see 
Boundarles 8 6 note 89. 

18. U.B.—Bqulro v. Robcrtson, C.O. 
S.I)., IDl F. 733, 787. 

Okl—Anderrnm v. Barr, 62 P.2d 1242, 
1246. 178 Okl 608. 

Tex,—Malthew» v. Deaaon, Olv.App., 
200 B.W. 855, 867. 

19. lowa.—Kramer y. Hebman, 9 
lowa 114, 124. 

ao, K.J,—MilmoB V. ^Immcrman, 127 
A. 167, 168, 96 N.J.Iflq. 86. 

21. N.J.—Milmofl V. Zimmerman, su¬ 
pra. 

22 . Ala.—Grandln v. Ilurt, 80 Ala. 
116, 117. 

23» Cal—^Hlbernla Baving» & l.roan 
Soc. V. Ijauffer, App., 107 I\2d 494, 
497, 

Okl—Andarson v. Barr, 62 P.2d 1242,. 
1246, 178 Okl 608. 

Tex.—Matthewa v. Doaaon, Clv.App,, 
200 S.ty. 856. 867. 

See generaUy the C.J.S. tiUea Chat- 
tel Mortgagea § 864 ©t aeq; and 
Mortirages S 482 ot eeq, also 41 C. 
J. p 830 note 94 et seq. 
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In partienlar eonnections, the tenn has been held 
synonymous with “repossess and has been dis- 
tingnished from ^^dispossess’^ see 27 C.J.S. p 351 
note 2. 

rOEECLOSURE. In the law of mortgages, as the 
eutting off of the mortgagor^s right to redeem or 
the selling of the mortgaged property to enforee 
payment of the debt see the C.J.S. tities Chattel 
Mortgages § 354 et seq; and Mortgages § 482 et 
seq, also 41 C.J. p 830 note 94 et seq, and 26 C.J. 
]) 887 note 14-p 888 note 16. It is also applied to 
proeeedings founded npon some other liens,25 and 
has been defined as meaning the institution of a suit 
io enforee a lien against propertythe process 
provided for turning the lien into money;^^ a sale 
in satisfaetion of a lienj^S selling the property un¬ 
der the direction and in pursuance of an order of 
the court by an officer thereof, or a person appoint- 
ed for that purpose.^^ 

For references to speeific uses see 26 C.J. p 887 
note 13. 

Phrases employing the word are set out in the 
note.2^ 

FOEEFAULT. In Seotch law, to forfeit, or lose.^i 
FOEEG-IFT. A preminin for a lease.32 
FOEEGrO or FOEGO. To go or pass by without 


claiming; forbear to possess, to use, or do; volun- 
tarily avoid or give up; renounee; resipi. The 
word has beeu held to be a synonym of “abandon. 34 

FOBEGrOEES. Eoyal purveyors.35 

FOREGrOINGr. Antecedent; going before in time, 
or place, or in a series; preeeding.3® 

Phrases employing the word are set out in the 
note.3'7 Other phrases as to which more reeent ad- 
judications have not been found are listed in 26 C.J. 
p 888 notes 21-27. 

FOEEHAND BENT. In English law, rent payable 
in advanee; or, more properly, a species of promium 
or bonus paid by the tenant on the making of the 
lease, and partieularly on the renewal of leases by 
ecelesiastieal corporations.33 

FOBEIG-N. A tenn used in various senses.39 In 
oue sense, not organically counected or naturally re- 
lated, as a foreign body or substance.^O 

In its more usual sense relating to nationality or 
origin, it has been variously deflned as belonging to 
another nation or eountry;^! belonging to or relat¬ 
ing to another sovereignty or dominion;^^ belong¬ 
ing to or subject to another jurisdiction ;^3 that 
which belongs to another eountry; that which is 
strange that which is out of a certain state, coun- 
ti 7 , county, liberty, manor, jurisdiction, etc.^E 


24. Fla.—Snow v. Nowlin, 169 So. 
598, 599, 125 Fla. 166. 

25. Black Li.D. 

26- Ky.—Insurance Co. of North 
America v. Cheathem, 299 S.W. 
545. 547, 221 Ky. 668. 

27. N.C.—Rigsbee v. Brog-^en, 184 
S.E. 24, 26, 209 N.C. 510. 

23. Okl.—Service Feed Co. v. City 
of Ardmore, 42 P.2d 853, 857, 171 
Okl. 155. 

28. lowa.—Tice v. Tice, 224 N.W. 
571, 572. 208 lowa 145. 

30. phrases construed 

(1) “Foreclosure by legal proceed- 
irig-.”—Trustees of Schools v. St. Paul 
Pire & Marine Ins. Co., 129 JST.E. 567, 
568, 296 111. 99. 

(2) ‘‘Foreclosure decree,” as dis- 
tinguished from “money judgment or 
decree.’" 

Idaho.—^Naylor v. L.ewiston & S. E. 
Electric Ry. Co., 95 P- 827, 828, 14 
Idaho 722. 

111.—^American Trust & Safe Depositi 
Co. V. Eldred, 267 Ill.App. 176, 181. 

(3) **Foreclosure proceeding." j 
Fla,—Realty Mortgage Go. v. Moore, 

85 So. 155, 156, .80 Fla. 2. 

Da.—Isaac Bell, Ihc., y. Security Ins. 
Go. of New Hayen, Conn., App., 139 
So, 524, 525. 

<4) “Foreclosure proeeedings be 


commenced.*"—Springfield Pire & Ma¬ 
rine Ins. Co. V. Blevens, 27 S.W.2d 
699, 701, 234 Ky. 183. 

(5) “Foreclosure process via ex- 
ecutiva in Louisiana.’'—Abraham 
Land & Mineral Co. v. Marble Sav. 
Bank, D.C.La., 35 F.Supp. 500, 502. 

(6) “Foreclosure process via or¬ 
dinaria in Louisiana.”—^Abraham 
Land & Mineral Co. v. Marble Sav. 
Bank, supra. 

(7) “Foreclosure suit,” defined as 
a proceeding for legal determination 
of existence of lien, ascertainment of 
its extent, and subjection to sale of 
estate pledged for its satisfaetion, 
and to settle conflicting claims by 
selling equity of redemption.—Reich- 
ert V. McGool, 169 N.E. 86, 88, 92 
Ind.App. 406. 

31. Black L.D. 

32 . Black L.D. 

33. Century D. 

34. Ky.—Cominonwealth v. Louis- 
ville & N. R. Co., 258 S.W. 101, 102, 
201 Ky. 670. 

35. Black L.D. 

36. Century D. 

37. Phrases constmed 

(1) “Any of the foregoing which 
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are not edible.”—In re Cruikshank, 
C.C.N.Y., 54 P. 676, 677. 

(2) “Foregoing bequests.”—Smith 
V. Livermore, 10 N.E.2d 117, 122, 298 
Mass. 223. 

(3) “Foregoing division.”—In re 
Lambeirs Estate, 93 P.2d 352, 354, 
200 Wash. 220. 

(4) “Foregoing was duly pub- 
lished ”—Jackson v. Cummings, 15 
111. 449, 461. 

(5) “Foregoing work.”—Cauldwell- 
Wingate Co. v. State, 12 N.E.2d 443, 
444, 276 N.T. 365. 

38. Black L.D. 

39. U.S.—Goetze v. V. S., C.C.N.Y., 
103 F. 72, 83. 

40. N.Y.—0’Hare v. Petersen, 21 N. 
Y.S.2d 487, 490, 174' Misc. 481. 

41. U.S.—Cherokee Nation v. Geor- 
gia, 5 Pet. 1, 56, 8 L.Ed. 25—U. S. 
V. The Pilot, Wash., 50 F. 437, 439, 
1 C.C.A. 523. 

42. U.S.—Bigley v. New York & P- 
R. SS. Co., D.C.N.Y., 105 F. 74, 76.’ 

43. U.S.—U. S. y. The Pilot, Wash., 
50 P. 437, 439, 1 C.C.A. 523. 

44. Pa.—Borough v. Brode, 7 Fa.Co, 
221, 223. 

Tex.—Cowell v. State^ 16 Tex.App. 57,, 

61 . / 

45. Sweet L.D. 
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FOREim 


a gcncral nilo whon nnod with rolation to oonutrios 
in a poliiioal sonwc^, Iho loriu rotVrs; to tho juriadic- 
iiou or f^ovoriinuaii oT iho ooiintry,'^^ The tonn is 
appUoabh' noi only io o(nuiiri(*H ouisido oi‘ iho Uiiii- 
(‘d Siaios, biii also io ilu' diir(ironi siaios withiu iho 
Uniiod SiaU^s, as iar as (luor rolaiion io oacdi oilun* 
is con«onu'(l,'‘'^ ali bonji^li noi io th(‘ ludian luiiioiis 
or iribos S(‘(^ lli(‘ (IJ.S. iiilo Indiaus § 9, also 31 
(^J. p dSf) noi(‘ 3. 

For r(dVr(‘no(‘s io siauMflo usos of th(‘ word in ihis 
sonso soo 3(i (Ld. p HHH iioio 28 and oonsuli I)o- 
scripiivo-Word Indox. 

It is iho corrolativis an<l fn^cpuuiily UH(‘d as ilu» 
opposiics ol’ ^‘(l(niu‘siio’^ so(‘ 27 (\rl,S. p 1319 noi(‘s 
57, 58, and, in a pariionbvr ooniundion, is usnally ro- 
^'a.rd(Ml as synonyrnous wiih “nonr(‘si<l<*ni.”'*^ 

F()rci(/n (jtrroinncni. A jLj;ovc‘rnnu*ui oommonly 
and ^(‘iKUuilly knovvn and as a naiioual 

ji^ovorntntuii.'^'^ Tln» t(‘rni has boon h<dd noi io in- 
(dudo ih(‘ j^(ui(‘ral ^ovornmoni of iho Uniiod Siaios 
iu iis rolaiion io ihai of tlu' H(‘V(‘i’al siaios, or a oor- 
])oraiion crcuiiod by tlu* fodiTuI y:(»voniinoiit/'^^ 

Forcifjn Iokk Tho law of a for(‘ij*;ii conniry, or 
of a sisior si aio Uh‘ law of a for(*i|j:n sinto or 
nation/>- Undor pariioulur (urounisianoos, ii has 
boon Hai{l ihat iho “Lnws of Mohoh and lHra(‘l/’ as 
uaod in a ]>artioidar oonirnoi, an* noi io bo oonsid- 
orod “foia^i^n lawH,”l*‘* uor may iiu* laws of ilu» sov- 
('ral siaios bo so rop:ardt*d in iho fodoral 0{)iu*isU‘^ 

ForcU/n niarkct, A ionu applica! to a inurkcd lo- 
oaiod in a fon^ij^n oouniry/»!* It has b(a*u disiin- 


guishod from '^honic markot/^^6 

Forcign pica. A ploa showinp: somo othor oonrf. 
iu whieh tho niattor should bo triod/»'^ "flio ionn 
has boon ap[)liod also to a ploa, whoro tho (pios- 
tion is mado botwoon iho sanio ])artios in anothor 
oaso, or botwoon iho eroditor and a ihird party 
boiuid io i)ay iho samo dobt;^‘^ and ii>‘c*nornlly, wh<‘r(*, 
])y tho ploading-s, iho (juosiion oi' saiisfaotion by tlu! 
arrosi undor iho capias ad saiisfacicuidian cornos in 
collaiorally/'’’^ 

Forcign port. A port or placo withoni; tho TTiiii- 
<*d Statosa port or placo oxcdiisivoly wiihin iho 
sov(U’<u^nity of a foroif>;n tiaiiondi^ a pori Avithiii 
tho dominioris of a for(Ma:n sovoroijj^n, and without 
iho dominions of tho Uniiod Statossomo S])oi 
wiihin iho iorriiory of a foroif^n nuiion.^'^ 
t(*rm is also nsod to include» ali mariti au» poris oih(»i* 
than t.hoso of iln» siaio vvIuuh^ ilu» vosscl bol(>uf>^s.^‘* 
Spocilicnily, ii has l)(‘(‘n hold ihat poris of iho (br- 
nal Zono aro io bo C()nKidor(‘d ^d‘or(»i^nr poids/'^»'' 
bui (ha,i, as usod in a f)articnlai* stainic», a “forcign 
pori” is noi any placo on ilio high s(‘as ouisidc ilu» 
iorritorial liniits of tho llniicul Statosd»^ 

Tlu^ torrn hns beou clisiiiiguishod frotn ^^domostic 

pori.”®7 

Forcign siate. A foi^cagn countr;v or nation;®^ 
for ali h^gal pnrposos tho ionn ornbract^s a rudghlror- 
ing siaio,bnl noi iho govornrnont of tlu^ Uniiod 
Sinitis wiih r(»f(»r(‘nc(^ io iho sl.ato govorninonis.'^^^ 

Forcign substancc, A subsianco occurring in any 
puid of ilu» body or ()i*gu.iiism whoro it is noi nor- 


46« XT.S«-* (UuTaUtH» Nat Ion v. n«'or- 

ffia, n iN»i. 1 , r>n. k b,K<i. nn. 

47- Oa.'' S<‘ahoard Alr-IUru» U. ("o. v, 

Phillips, Al\ H.R 4N, 4D(}, 117 Oa. 
08. 

26 CJ. p SKS nolo al). 

48« N.II,- nirnudiotlo V. N(^w NUK- 
land ToU+phoiu^ Tolagraph (\u, G 
A.2(l 101, 162, SO N.ir. 207. 

49. Towa.—^apf v. Ul(l«*n<>m% 200 N. 
W. 61H, 621, 11)8 lowa 1006. 

Stat 4 of Hatntef, aormany, ht»l<l 
not a fon»iMn K(^v<‘rnmont wlthln iho 
tannw of a pariUurlar «tatuto,- Zapf 
V. Hldtmour, «upra^ 

60. Arlz,- Boisat v. Homo owncrw' 
I-joan Ciorpomlitm, 1)8 tA2(l 862, 864, 
55 AHz. 85. 

61« Black L.l>. 

62. N.Y."* HurwHss v. Hurwitsj, 216 
N.y.B. 184, 188, 210 Apt>.l>Iv. 862. 
oaU« for *a paopp^ porma- 
nently c>ccur>ylng a llxad territory, 
bound ioKothor hy cornwon lawH, 
habltfl, and miatoms (or by a C^ob- 
stitution) into on^ body politio, oxor- 
cislngr, throutfh tho modium ot an 


orKiinlJSod «:ovornm<‘nt, lndcp«»ndcnt 
sovr>r<*lKnty and <»<tnlrol ovor ali pt*r- 
jums and thluKu wllliln Uh bounda- 
rlcM, onpablo of maklng war and 
pt^Hoc, and of (mtrrlnjf Into ItUorna- 
tlonal rclailonu wiih othor cornmunl- 
tlos,'*' diurwllz V. Uurwltr., supra. 

53 « N.Y. "«Hurwlljs v. Hurwltjs, «U- 
pra. 

54 . H,B.«-t’ray, Mcicawn Se Vo, v. 
Uowrarty, (V>nroy ^ tlo., D.ttN.Y,, 
27 F.Hupp. 68 , 1 ) 5 . 

66. Pa.-Bhustcr v. A«h, 11 Horg. & 
It. 90, 91. 

60. N.Y. ™ Hhocmakcr v. I^ansing, 17 
Wond. 827, 828. 

67. Hn^rllsh Tw.D. 

68. H.C5.--MH!6yok v. Coli, 37 S.C.li. 
285. 287. 

69. B.C.—Masiycik v. Coii. «upra. 

oa N.Y.—Klng V. X»arks, 19 Johna. 
376, 377. 

61. n.B.—Tho Wlnnlo, C.C.A.I»a., 66 
1^.2d 706, 707. 

U.S.--^U« a V. liayward, O.C. 
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MasM., 20 F.naH,No.aB.336, 2 Oall. 
485, 501. 

26 C.J. p 880 nol(^ 50. 

63. IT.H.—Tht^ Adveni uro, C.C.Va.. 1 
F.(taH.No.0,8, 1 Brock. 285, 280, 240. 

64. U.H.—Tho Alhany, (\<MVIlnn., t 
P.t^as.No.lin, i Dill. 431), 444, 

26 C.J. p 889 nolo 61. 

<‘By tho oivll law, amd tho law» of 
Pranoo, ali poris whoro (lu^ owncr 
do(*M not r(‘Sld(^ ar<‘ treatod as for- 
olKU.**'-Tht» VVllllarn arui Hrnnudlntn 
I>.t\N.y., 20 F,(Vm.No.l7.687, Blatcdif. 
&. H. 05, 72. 

65. —l4ick<‘nhaoh B, B, Co. v. TT. 
B.. CtCh. 50 H.CH. 148, 149, 280 U, 
B. 173, 74 B.Kd. 850. 

66. U.B. ' The Whmio, O.C.A.Ba., 65 
F.2d 700, 707. 

67. U.B.—In ro Fooloston, H.C.N.Y., 
42 F.2d 278, 270. 

68. Black h.I). 

69. Tox,—Allcn v. Bass, Oiv.App., 47 
S,W.2d 426, 427. 

26 C.J. p 889 noto 63. 

70. Cal.—Ollmcr v. L<imo 1'oint, 18 
Cal. 229, 255, 
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mally foimd, nsually introduced from rnthout.*^^ 

Foreign trade. The exi>ortation and importation 
of goods or the exchange of the eommodities of dif¬ 
ferent countries;'^2 eommereial interehange of 

eommodities from different eountries; export and 
import trade.*^^ The term has been distinguished 
from ^^coastwise trade” see 14 C.J.S. p 1302 note 71. 

Foreign vessel. A vessel owned by residents in, 
or sailing nnder the flag of, a foreign nationJ^ 
As used in a particular statute, the term has been 
construed as meaning a vessel navigating under the 
flag of a foreign power, as distinguished from a ves¬ 
sel owned in whole or part by foreigners domieiled 
in the United States.'^^ When used ‘with referenee 
to the United States, the term does not include a 


vessel owned in the United States even though built 
in a foreign country.'^® 

Foreign voyage. A voyage to some port or place 
within the territory of a foreign nation;'^'^ a voyage 
intended to some place within the limits or jurisdic- 
tion of a foreign country, or at least without the ter- 
ritorial jurisdiction of the United States.The 
term implies that one of the termini of the voyage 
for the purposes of the enterprise is within a for¬ 
eign territor^^'^9 The term has been distinguished 
from “fishing voyage” and ''whaling voyage.”^» In 
the subjoined notes examples are given of what, un¬ 
der particular circumstanees, the term has been held 
to include,and not to include.^s 

OtJier phrases are listed in the note.83 For stili 


71. N.Y.—0’Hare v. Petersen, 21 IST. 
T.S.2a 487, 490, 491, 174 Misc. 481. 

tHeld to "be a foreign. or deleterions 
snbstance 

Struvite crystals in a glass jar of 
shrimp.—0'Hare v. Petersen, supra. 
Held not “foreign suTbstance” 

A sliver of bone in a pork chop.— 
Brown v. Nebiker, lowa, 296 N.W. 
366, 370. 

72. Pa.—In re Roofing and Sheet 
Metal Cdntractors' Assoc., 9 Pa. 
Dist. 569, 570. 

26 C.J. p 889 note 65. 

73. TJ.S.—Standard Oil Co. of New 
Jersey v. U. S., Cust, & Pat-App., 
120 r.2d 340, 342. 

74. Black L.D. • 

75. U.S.—The Sally, C.C.Mass., 21 
RCas.No.12,257, 1 Gall, 58. 

76. U.S.—The Mary Merritt, C.C. 
Wis., 16 P.Cas.No.9,222. 

See also the C.J.S. title Shipping* § 
1, also 58 C.J. p 30 note 2. 

77. U.S.—The Winnie, C.C.A.Pa., 65 
F.2d 706, 707~Taber v. U. S., C.C. 
Mass., 23 F.Cas.No.13,722, 1 Story 
7, 8. 

78. U.S.—The Lark, C.C.Mass.. 14 F. 
Cas.No.8,090, 1 Gall. 55, 57. 

26 C.J. p 889 note 67. 

79. U.S.—Taber v. U. S.. C.C.Mass., 
23 F.Cas.No.13,722, 1 Story 7. 

80. U.S.—Taber v. U. S., supra. 

81. Held to include 

The victualing* of a British ship 
on the high sea hoveringr off the 
port of New York.—The Alex Clark, 
B.C.N.T., 294 F. 904, 905. 

82. Held not to include 

(1) A proceeding to higrh seas out- 
side territorial limits of United 
States and making contact there 
with vessel of foreign registry.—The 
Winnie. C.C.A.Pa., 65 F.2d 706, 707. 

(2) A voyage from ohe port of 
United States-to another, even though 
the vessel sails through waters out- 


side the territorial waters of the 
United States.—The Winnie, supra. 

(3) The towing of a lighter from 
a port in the United States to a ves¬ 
sel hovering at sea, from which the 
lighter was laden with liquor, and 
then towing her back to port, it not 
appearing whether the hovering ves¬ 
sel was foreign or domestic.—The 
Esther M. Rendle, D.C.Mass., 5 P.2d 
1007, 1008. 

83. Phrases construed 

(1) “Any foreign port.”—The John 
Martin, D.C.Mich., 13 F.Cas.No.7,357, 
2 Abb. 172, 179. 

(2) “For any foreign port or 

place.”—The Adventure, C.C.Va., 1 P. 
Cas,No.93, 1 Brock. 235, 239—The Eli- 
za, C.C.Mass., 8 F.Cas.No.4,346, 2 

Gall. 4. 

(3) “Foreign answer,” in old Eng- 
lish practice an answer which was 
not triable in the county where it 
was made.—^Black L.D. 

(4) “Foreign apposer,” in England, 
"an ofRcer in the exchequer who ex¬ 
amines the sheriff's estreats, compar- 
ing them with the records, and Ap- 
poseth' (interrogates) the sheriff 
what he says to each particular sum 
therein.”—Black L.D. 

(5) “Foreign bequests,” as not in- 
cluding bequests, devises, or gifts to 
natural persons unrelated to deceased 
and to be used within state.—State v. 
Hogg, Tex.Civ.App., 54 S.W.2d 274, 
276. 

(6) "Foreigh bought and sold” as 
referring to a custom in Uondon 
which, being found prejudicial to 
sellers of cattle in Smithfield, was 
abolished.—^Black L.D. 

(7) "Foreign charity” deflned as 
a charity established by one who is 
domieiled in a foreign state or coun¬ 
try.—^English L.D. Administering a 
foreign charity see Charities §§ 78, 
79. 

(8) "Foreign coins,” defined as 
coins issued as money; upder the au* 
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thority of a foreign country.—Black 
L.D. See also 14 C.J.S, p 1313 note 
86 . 

(9) “Foreign courts,” as meaning 
the courts of a foreign state or na- 
tion, and as applied in the United 
States to the courts of any one of 
the States when its judgments or 
records are introduced in the courts 
of another.—Black L.D. For deci- 
sions of foreign courts as precedents 
see Courts § 207. 

(10) “Foreign enlistment act,” the 
name given to the English statute 
59 George III c 69, prohibiting the 
enlistment, as a soldier or sailor, in 
any foreign Service; also to the later 
and more stringent act, 33 & 34 Viet, 
c 90.—Black L.D. 

(11) “Foreign exchange,” as refer¬ 
ring to drafts drawn on a foreign 
state or country.—Black L.D. 

(12) “Foreign factor,” as under- 
stood in marine matters, is a per- 
son who has charge of the cargo to 
handle it, dispose of it, convert it 
into money, or exchange it for other 
property, but who has nothing to do 
with the management of the boat 
when he sails thereon, at which time 
he is called a "supercargo.”—Gil- 
christ Transp. Co. v. Worthington & 
Sili, 184 N.Y.S. 81, 83, 193 App.Div, 
250. 

(13) “Foreign-going ship,” an Eng- 
lish statutory term meaning any ship 
employed in trading, going between 
some place or places in the United 
Kingdom and some place or places 
situated beyond specifled limits, and 
distinguished from "home-trade 
ship.”—Black L.D. 

(14) "Foreign kingdom,” defined as 
a kingdom which is under the do- 
minion of a foreign prince.—Kling v. 
Parks, 19 Johns., N.Y., 375, 376. 

(16) "Fqreign matter,” a term in 
old practice meaning matter triable 
or done in another county.—^Black 
IU),' s , 
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FOREMN^^lPORmAN 


other phrases as to which moro recont adjudicatioiis 
have not boen found seo 26 C.J. p 890 notes 69-93. 

FOBEIG-NEE. In p^encral sense, thc torm is applicd 
to a persoiL or thinp^ beloujarinp^ to another nation or 
conntry,^'^ and has been defined as meaninj? a person 
bclonginp: to n forcign couniry, or withont thc couu- 
try or jnrisdiction nnder considoration.^5 

rOEEIN". An old form of foreign.S^ 

rOEEJUDGE. To deprivo or pxit ont of a thing by 
the jndgment of a eourt; to condemn io loso a 
thing; also, to ex^>el or banish; and in old Eng- 
lish law and practiee, to oxpel from eourt for somo 


ofiEonse or misconduct j as^ -whore an attorncy or oth¬ 
er officer of a court was ^'forejudged by tho court,^^ 
that is expolied for any offense. 

FOEEJXJDQ-EE. In English practico, a judginent 
by whicli a nian is dcprivod or put out of a thing; 
a jndgmcnt of oxpulsiou or banishinent.^^ 

FOEEMAN. The chiof of a set of ‘worlcnion who 
snporintends tho rest; an overseer;^^ a laboror 
wiili powcr to snperintcnd those worklng •undor 
tho person designatod by tho master to di- 
rect tho work of hia einjdoyees a snporintend- 
out.^- Tho torm docs not nocossarily import that 
ono <nn]>l(>y(Ml as foroinan is tho ultor ego of his om- 


(16) "Foroiprn obutarlo" In a rall- 
road yard, «« not includliur a HWltch 
stand or any lairln 0 ()ntHM’t<‘d wiih 
Its oporatlon.—r’orBin(''r v. Davls, 166 
N.^W. 271), 281, 1S2 Minn. 18t. 

(17) “Foralffn ofinus" In KnRland, 
tho dopartnn^nt, lu^adcd by a Hcu’ni- 
tary of HlMt<s lhro\iRh whlrh tho 
Enffllsh flovorolRn <‘()nimunU‘ato« with 
forolR-n poworH.—Hlaok T^.P. 

(18) “ForflRU pornon,” as r<'f(‘rrlnK 
to a nonroHldont.—Moyer» v. ironder- 
aon, 181 N.K. 729, 732, 304 Tnd. 104, 

(19) ‘Torc^lgn plane,” dcdlnod as a 
port or plaoo (‘Xc1uh1v(‘1.v wllhln thc 
soverclRnty of a forM^n nation.*— 
The Fllm, C.C.MaHH., 8 F.Oas.Isro,4,346, 
2 Oall. 4, 7. 

(20) "FondRn m^arnan,” as not In- 
cludlnR an omploycc of an American 
slovcdorinR cornpaiiy. 

U.S.—5^ar()wlt<di v. F. Jarka Co., I>.C, 

N.Y., 21 F.2d 167. 

Waflh.—Mcdinn v, North Coast 

BUvedoriUK Oo., 270 l\ 113, 117, 

149 Wawh. 1. 

(21) “ForolRn Hcrvlco,” in f^aidal 
law, that «ervico whcrchy a menno 
lord held of anolh('r, wlthout thc 
compasH of hin own foc; or that 
which tho tonant porformod oithor to 
hia own lord or to tho lord para- 
mount out of tho fco; also uh<h 1 for 
knight's sorvicc, or oscuaga uncor- 
tain,—Hlack Ul). 

(22) ”ForoiKn sov<‘roiKnty,’' as not 
including tho United States in It« ro- 
lation to thft sovcral statos.—Hever- 
son V. Ifoma Ownor» Ia)an Corpora¬ 
tion, 88 l>.2d 344, 347, 184 Okl. 406. 

(23) “Foroign tlokol,” doUnod as a 
ticket purohased hoyond the^ limita of 
tho stato, and from thc agent» of 
fiome connootlng railway in another 
stato.—TTumphries v. Illinois Cent. R, 
Co., 12 So. ir>n, 16C, 70 Miss. 463, 

(24) “Forelgn woods,” as not in- 
cluding l>hilippine mahogany,—New 
York Cent. R. Co. v. Warren Ross 
Lpraber Co., 190 N.T.S. 836, 837, 

<25) ^‘Person of forelgn blrth,” as 
referring to those ellglble to cttlsen- 

a6Cjr.s.-79 


ship undor a fodcral statuto oxoUid- 
Ing person» of »hc Japaneao raoc 
l)<)rn in .Tapan.—l/ldomltsu Toyota v. 
TT. a, Mas»., 4K S.Ot. 563, 665, 268 U. 
S. 402, 69 rj,Fd, 1016. 

Fhrasss dlsousred elsewhere 

(1) “Forelgn attachment” ace thc 
O.J.H. tltlcs Vttachment 5 1 note 10 
and Pooket T*arts, and Oarnishment § 
t, alflo 38 C.J. p 16 notes 8-11, and 
26 C.J. p 888 note 40-p 880 note 42. 

(2) “Forelgn hili of exchange” aco 
IMUs and Notes § 4 b, 

(3) “Forelgn bilis” or “forelgn 
money” see llanks and IJanklng, g 
186, note 10. 

(4) “Forelgn ear” sco 12 C.J.S. p 
1140 no(e 6. 

(5) “Forelgn commereo” ace Com- 
meree g 3. 

(6) “Forelgn Corporation” seo Cor- 
porations §§ 1783, 1784. 

(7) “Forelgn eounlry” see 20 C.J.B. 
p 1299 note l4-p 1300 note 3 5. 

(8) “Forelgn d<'aler” soc Dcalcr 25 
C.J.«. p 1046 note 66. 

(9) “Forelgn domlnlon” seo Domin¬ 
ion 28 C.J.a p 61 note 38. 

(10) ”For(‘lgn exeeutor” scc Fxeeu- 
tors and Adminlstrators § 988, 

(11) “Forelgn Insurance company 
for corporationi” seo tho C.J.B. titio 
Insurance g 75, also 32 C.J. p 989 noto 
89-p 991 note 10. 

(12) “Forelgn judgments or de- 
crees” see thc C.J.S. tltlc Judgmcnts 
§ 688, also 34 C.J. p 1124 note 31-p 
1125 nolo 41, deflncd; gg 889-906, also 
34 C.JT. p 1126 noto 42-p 1170 not© 86, 
legal principies govornlng; and gg 
867-887, also 34 CJ. p 1104 noto 77- 
p 1124 noto 30, action upon. 

(13) “Forelgn jurlsdlctlon” defined 
sec Courtfl § 16 note 60; and as to 
preflumptions appllcable, see Courts g 
100 , 

(14) “Forelgn missions” see tho C. 
J.S. title Rellgious Soclotles S 1, 
and also 26 C.J, p 889 noto 62. 

(16) “‘Forelgn* or ‘interstate' shlp- 
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ment” within Interstato Commereo 
Act, SCO Commereo g 23. 

(16) “Forelgn railway fuel car” 
soe 12 C.J.S. p 1140 note 6. 

(17) “Forelgn trust” or “forelgn 
tr\ist company” see the C.J.S. tities 
lluHine.ss Trusis § 36 a; and. Tdeenses 
g 74, also 37 C.J. p 273 note TH-p 274 
note 81, as subject to “I^luc Sky” 
laws. 

(18) “Forelgn wlll” seo the C.J.S. 
tille Wnis g 340, also 68 C.J. p 919 
notes 67, 68. 

84. TT.S.—Cherok(‘© Nation v, Ocor- 
gla, 5 Fet. 1, 56, 56 h.m. ^5. 

26 aJ. p 8D() note 95. 

85. (hU.—Stato V. Lyons, 7 P, 763, 
764, 67 (hvl. 380. 

In Bugland 

Tn old FngUsh law, thi» term, when 
usnd wlth reCerencc to a partlcular 
City, cUiHtgnal(^d any person who was 
not an Inhabitant of that city. Ac- 
cordlng Lo later usage, it denotes a 
person who Is not a Citizen or subject 
of the State or eounlry of vvhlch men- 
tlon Is made, or any ono owlng al- 
leglance to a forelgn stato or sover- 
cign,—Itlack 

Spain foroignetrs are divided 
Into two (dasses, the domlcllated and 
tho transient, and thoro ia an Im¬ 
portant dlfferenee hetween the rlghis, 
dutioa, and obligatlons of the two 
classes,”—Yatea v, lam», 10 Tox. 168, 
169. 

86. Black B.D, 

87. Black L.D, 

88. Black I^.D. 

89. Neb,—-Brokaw r. Cottrcll, 211 N. 
W. 184, 187, 114 Nob. $68, 

90. Or.—Browning v. Smlloy-Lam- 
pert Bumbor Co., 137 R. 777, 789, 
68 Or. 602. 

91. Kap,—White v. Kansas City 
Stockyards Co„ 177 P. 622, 104 ICont 
90. 

93. Black X^P. 
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ployer, he may be a vic^prineipal under partieular 
eircumstanees,®® and, althougb ordinarily not in- 
elnded by tbe term “employee” see 30 C.J.S. p 229 
note 25 (14), yet, under partieular eireumstances, 
he may be regarded as an employee.9^ 

In partieular eonneetions, the term has been held 
equivalent to “manager;”95 jjgg distin- 

guished from “editor” see 28 C.J.S. p 832 note 50. 

Por referenees to speeiflc uses see 26 C.J. p 890 
note 96. 

FOEEMAN OF JUET. See the C.J.S. tities Grand 
Juries § 19, also 28 C.J. p 783 note 74-p 784 note 
82; and Juries § 287, also 35 C.J. p 419 notes 63- 


FOEENSIC. Belonging to courts of justiee.98 

Forensic medicine. Also ealled medieal jurispru- 
dence, and defined as that seienee whieh teaehes the 
application of every branch of medieal knowledge 
to the purposes of the law; henee its limits are, on 
the one hand, the requirements of the law, and, on 
the other, the 'whole range of medieine.®7 

FOEENSIS. In the eivil law, belonging to, or eon- 
n.6cted ‘witli, a eourtj forensic. 

In old Scotch law, a strange man or stranger; 
an out-dwelling man; an “unfreeman/^ who dwells 
not within the burgh.^® 

FOEtESAII}. A term nsed in Scotch. law as ^^afore- 
said” is in English, and sometimes, in a plnral form 
'^foresaids,”i ' 

FORESCEOKE. Forsaken, or disavowed.^ 

FORESEE. In its primary meaning, to know be- I 


forehand, to see.^ It may sometimes be used in the 
sense of “to anticipate^^ or “to expect.^^^ 

Foreseen. Apprehended; eonsidered probable.^ 

It has been distinguished from “eontemplated’^ see 
16 C.J.S. p 1525 note 98. 

FORESEEABILITY. The nonn from the adjective 
“foreseeable,”® expressive of the quality of being 
eapable of being foreseen. In discussing causation, 
it has been said that ordinary care and prudenee 
should not properly be eonsidered an element of 
“foreseeability^^ which in turn is an element of 
“proximate canse” taken in its teehnieal rather than 
in its popular sense.7 

FORESEEABLE. Capable of being foreseen or 
I anticipated.S 

In the law of negligenee, as descriptive of re- 
sults or conditions which may give rise to construc¬ 
tive knowledge so as to afect a personas liability 
for the performance or nonperformanee of an act, 
see the C.J.S. title Negligenee § 5, also 45 C.J. p 
655 note 96-p 660 note 37-99. 

^^Foreseeable dange/^ and ^^foreseeable risk” 
Phrases used to describe a condition from which an 
accident may reasonably be anticipated; they are 
broadly applicable to an accident the characteristies 
of which are such that it can be elassified among 
events which, sooner or later, in the absenee of due 
care, are likely to happen, and which due care 
would prevent, as, for example, dangers which are 
likely to arise from overcrowding on a subway plat- 
form;9 and dangers arising from requirihg a stenog- 
rapher to work in proximity to a steam boiler.i^ 
The term does not mean that the accident itself must 
be foreknown, or foreseen, or that exactly such an 
oecurrence is to be expected or apprehended.^^ 


93. Ga.—Ingram v. Hilton & Dodge 
Lumber Co., 54 S.E. 648, 649, 125 
Ga. 658—Moseley v. J, S. Schofield 
Sons Co., 51 S.E. 309, 311, 123 Ga. 
197—Postal Telegraph-Cable Co. v. 
Puckett, 101 S.E. 397, 399, 24 Ga. 
App. 458: 

94. N.Y.—Seidenberg v. Duboff & 
Davies, 256 N.T.S. 17, 19, 143 Misa 
167. 

95. N.Y.—^Waters v. Waters, 27 N.Y. 

S. 1004, 1006, 7 Misc. 519. 

96. Black L.D. 

97. Specifically, anatomy, physiolo- 
gy, medicine, surgery, chemistry, 
Ph^sies, and botany .lend their aid as 
necessity arises; and in some cases 
all these branches of Science are re- 
Qtuired to enable a court bf law to 
arrlve at a proper* cohclusion on a 
contested question affecting life or 
property.—^Black L.D*.; 


■ 96. Black L.D. 

“Porensis koino” 

An advocate; a pleader of causes; 
one who practices in court.—Black 
L.D. 

99. Black L.D. 

1 . Black L.D. 

^‘Tliese ‘foresaid” bonadaries”' 

Eng.—Lord Advocate v. Wemyss 
[1900] A.C. 48, 70. 

“Porsaidis’^ occurs in old Scotch 
records. “The Loirdis assesouris for- 
saidis."—Black L.D. 

2 . Black L.D. 

3. Tex.—St Louis Southwestern R. 
Co. V. Alexander, Civ.App., 141 S.W 
135, 136. 

4ii Tex. St Ijouis Southwestern R. 

Co. V. Alexander, supra. 

5. Wis.—Coolidge v. Hallauer, 105 
N.W. 568, 570, 12,6 Wis. 244.- 
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“Poreseea accidents” 

Those which could have been fore¬ 
seen as likely to happen.—Viterbo v. 
Priedlander, La., 7 S.Ct 962 973 , 120 
U-S. 707, 30 L.Ed. 776. 

6 . Webster New IntD. 

7. Tex.—Panhandle & S. F. Ry. Oo. 
V. Miller, Civ.App., 61 S.W.2d 1076, 


I 8. Webster New Int.D. 

9 . N.J.—Nazarro v. Hudson & Man¬ 
hattan R. Cot, 14 A.2d 521, 522 523 
125 N.J.Law 108. 

10. Tex.—Texas Employers Ins. 

Ass'n V. Andrews,, 110 S.W.2d 49 
51, 13Q Tex. 502, 

11. N.J.—Nazarro V.' Hudson & Man¬ 
hattan R. Co., 14 A.2d 521, 522 

i '52.3, 12,5 N.J.Law 108. 
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F0RE8E0BE--F0BEyBE 


FORESHOEE. That part of tho land adjacqiit to 
thc sea whicdi is alioniatcly covorod and Icft dry by 
the ordinary flow of thc tidcs,i2 that is^ by tho 
mediiiin litie b(‘two(‘n thc gi^catoat and loast ratip^c 
of tidc, sprinj? tidcs and ncap iid(‘s.i^^ Distin- 
giiished froin ^‘Ixnich’^ .s(M' Bcach 10 C.J.S. p 317 in 
Pocket Parts. For rcfcronc(‘s to speci(ic nses see 
26 C.J. p 890 note 8. 

FORESIQ-HT. Aetion with refcrence to tho fu¬ 
ture; for(‘kno\vl(nl^^(^.il Tho torni impliea abiliiy io 
think and r(‘ason,if> hui not absoluto foreknowlodgo, 
or that exaclly such an accident as has ha])ponod 
was to })(' (‘xp(‘ctiHl or appridioiubnlj hui raiher that 
thc charac.t(n*istics of the accident are such that it 
ean bo classifled ainon^r evenis that, without duo 
caro, are likely to occur, an<l ihai duo curo would 
provont.i^i 

FOREST. In old FnfrhHh law, a certain torritory oi! 
\voodo<l jrround aiul fruiitul pasturos, privil(‘^od For 
wild bojists and Ibwls of fon^st, chase, and warnui, 
to rosi and abide in tlu‘ safe proti‘ction of iho princo 
for his i>rincoly d(‘li}rht and pbuisurc*, haviufr a po- 
euliar couri and ofllcers; a royal hunthifr ground 
vvhicb losi its pcandiar cliaracl(‘r with the extinc- 
tion of its couris, or wluni tho frauchiso ])assod in¬ 
io tho hamis of a sidgcvid'^ Also ilui word is usod 
io sij^uify a fnuiclus<‘ or ri^j:ht, lieiufr the righi of 
koopiug, for tlu* purpos(‘ of huntin^^ iho wild beasts 
and fowls of for('Ht, chas(‘, park, aml warron, in a 
tciTitory or pri^einci of woody p^round or pasturo 
sot apart for ih(‘ purpostn^^ In AnuTican law soo 
iho C.J.S. iith* Woods and Porosis § 1, also 71 (hJ. 
p 2 noio r>»i> 3 notc‘ 9. 

PkrcuCs^ omplnying* the word are sot out in tho 
noto.^^ 

FORESTAGE or FORESTAGIUM. A duty or trib¬ 
uto payablo to lh(‘ kinj^^s for<‘Htors.^^* 


FORESTALL. To intorcept or obstruet a passon- 
g’cr on thc king^s highway; to bosot the way of a 
tonant ao as to pn^vent his edminpf on tho prom- 
ises; also, to intordopt a door on his way to tho for- 
esi 1 ) 0 foro ho can re^ain it.^^ 

Forcstalling. Obstruciiug' thc highwny; inter- 
coptiug a person ou the highway.^^ 

As usod spocifically in the law of rnonopolios, and 
as theroin conipnred with, or distinguislied from, 
“(uigrossiiig^’ and “regrating/^ soo tho (I.J.S. titio 
Monopolies § 1, also 41 C.J. p 83 noto I6-p 84 noto 
22 . 

FORESTALLER. Tn old Knglish law, obstruetion; 
hiudrancej tho oiTonse of stopping tho Inghway; 
tho hindering a tonant froni coniing to his land; 
intercex)ting a de(!r b<d!ore it can rogain the forest; 
also, oue who forestalls; one Mdio coinmits thc of¬ 
fenso of foresialling.^^ 

FORESTARIUS. In-English law, a forosier; an 
ofhcor who iakt^s caro of ilio woods aml fon^sis; and 
siniilarly in Scotch law, a forestor or koopor of 
woods. 

FOEESTER. Tn old Kiiglish law, a sworn offic(^r of 
tho forosi ap])oint(‘d by Ihe king^s lidtors t)ateut to 
wnlk tho forosi, watching both th<i vert and tho von- 
ison, attaching and pros<‘niing ali irespassers against 
tliom within ihoir own bailiwick or wnilk.^^ 

Iu Anioricau law soe iho (hJ.S. iiile Woods and 
Forosts § 1, also 71 C.J. p 3 notos 10, 11. 

FORETHOUGHT FELONY. In Sc.otch law, mur- 
der coinmittod in c()ns(‘(iu(Mi(*.(‘ of a i>roviouH do- 
Hign.^6 

FOREVER. Fiornally;2l for a lirnitloss time or 
ondloss agOH, (‘verlasl.ingly.^^ In dovises or trans- 
fors of land, tho word giuurally iinports tho croa- 
tion of an ostato in f(‘(^ simplo.^^^ 


IX N.Y.—Tfiuuibaum v. Bea (late 
Asab), l N,Y.B.:»a 221, 226, 263 App. 
Div. 166. 

13. Black 

14. VYebatcr New Int.D. 

15. N.J.»-Kt>bylakievvlci5 v. I'ruden- 
tial Ins. (l 0 . of America, 180 A. 
491, 402, 115 N.J.Lhw 382. 

18. N.J.—DavlH V. Public Bervica 

Oo-ordlnat<‘d Transport, 171 A, 540, 
541, 113 N.J,Law 427-dbirney v. 
Hudson M. K. U5 A. 5, 6, 
105 N.J.Law 274—McBrlde v. Penn- 
«ylvanla R. Co„ 123 A. 765, 786, 09 
N.J.Law 464—-Rlvera v, PemiHyl- 
vanla R. Co., 83 A. 883, 884, 83 N. 
J.Law 613. 

17- Black I 4 .D. 


la Black L.n. 

18. 3Phrasft« oonstru^d 

(1) *'C’ourtH of the fortist'" eee 
CourtH 9 U p 27 noto 03. 

(2) “Forent law,” denned aa tho 
«ystem or body of old law rclatlnfcir 
to th<i royal forosts,—Black L.D. 

(3) “ForcHt material” neo tho C.J. 
B. title Wooda and Forosts 9 1, alno 
71 •(IJ. p 3 noto 12, 

(4) “Forest producta,” as meaning 
tlmbor on thc land,—Edgcomb v. 
(lloUKh, 118 A. 610, 6 U, 276 Ba. '90. 
Bee also thc CI.J.S, titio Woods and 
Forosts § l, also 71 CJ. p 8 notes 
13, 14. 

ao. Black L.D. 
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21. Blmik L.D. 

22. Black lu.l). 

23. Black L.D. 

24. Black L.D. 

De forestarlo apponendo 

A wrlt whlch lay to appoint a for- 
(isLcr tu prevent further commlaslon 
of Waste when a tonant In dowcr 
had committed wastc.—Black L.l>. 

25. Black L.D. 

06. Black L.D. 

27. Ba.—Rlggs V, New ("Iastie, 78 A. 
1037, 1038, 229 Ba. 490, 140 Am.S. 
R. 733. 

23. Webster New IntD. 

29 . Ky.—Iflaklns v. Fakins, 229 S.W. 
130, 131, 191 Ky. 61. 
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36 C.J.S. 


The term is sometimes used as equivalent to 
long as life doth last” see 6 C.J.S. p 781, note 78, 
and *‘permanently.”30 jt has been distingnished 
from “always” see 3 C.J.S. p 1013 note 60, and ^^heirs 
and assigns.”^! 

Phrases employing the "word are set ont in the 
note,^^ Other phrases as to 'which more recent ad- 
jndieations have not been found are listed in 26 


C.J. p 800 note 17-p 891 note 33. 

FOEFAKGr. In old English law, the taking of pro- 
yisions from any person in fairs or markets before 
the royal pnrveyors were served with necessaries for 
the sovereign. In another sense, the seizing and 
reseuing of stolen or strayed cattle from the hands 
of a thief, or of those having illegal possession of 
them; also the reward fixed for sueh rescue.^s 


N.J.—^Kutschinski v. Sheffer, 158 A. 

499, 500, 109 N.J.Eq. 659. 

Pa.—‘Rig^Ts V. New Castle, 78 A. 1037, 
1038, 229 Pa. 490, 140 Am.S.R. 733. 
See also Estates § 8. 

Zmplies dnralbility 

“The Word . . . ‘forever^ is 

one appropriate to . . . 

the durability of land,*^—Riggs v. 
New -Castle, supra—^■Liandell v. Ham- 
ilton, 34 A. 663, 665, 175 Pa. 327, 34 
Ii.R.A 227. 

As adjxmct of fee simple 

“The Word ^forever’ is almost in- 
variably used in an instrument which 


creates an estate in fee simple,*' and 
“is said to be an adjunct of a fee- 
simple estate.*'—Comford v. Cantrell, 
151 S.W.2d 1076, 1077, 177 Tenn. 553. 

IncoiLsistexLt with estate tail 

‘Tt is the natural adjunct of a fee 
simple, and inconsistent with an es¬ 
tate tail; which, in the nature of it, 
is not supposed to last for ever, but 
to be revertible to him from whom it 
came.*’—Hali v. Vandegrift, 3 Binn. 
(Pa.) 374, 390. 

See also the C.J.S. tities Deeds § 109 
and Wills § 810, also 69 C.J. p 435 
note 26. 


30. La.—Sawyer v. Arnold, 1 iLa. 
Ann. 315, 316. 

31- Mass.—Dennis v. Wilson, 107 
Mass. 591, 593. 

32. Phrases constraed 

(1) “Forever free.”—Krenz v. 
Nichols, 222 N.W. 300, 303, 197 Wis. 
3'94, 62 A.JL.R. 466. 

(2) “Forever remain inviolate and 
Intact.”—U. S. V. Fenton, D.C.Idaho, 
27 F.Supp. 816, 817. 

33. Black Ii.D. 
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Florist . 1031 

FIoss candy ..,.., 1031 

Flotagcs . 1031 

Flolatiqii . 1031 

Flotsam . 1031 

Flotsan . 1031 

Floud-markc . 1031 

Floiiiicin| 2 ^ . 1031 

Flour . 1032 

Idouring mill. 1032 

Flourish .. 1032 

blow . 1032 

Flowajre .. 1032 

bdowage ri^bt. 1032 

Fluctus . 1032 

Flue .1032 

Fltiid. 1033' 

Flumc... 1033 

Flumen ... 1033 

1'lumina ct portus publica sunt, idcoque jUvS 

piscandi ()mnt])us commune est. 1033 

F'luminae volucres ... 1033 

IHitoroscopy . 1033 

i^usb . 1033 

Flusher ... 1034 

Fluto . 1034 

Flutes ... 1034 

Fluvius .. 1034 

Fhix .. 1034 

Fluxus .. 1034 

Fly . 1034 

Fdyer i)olicy .. 1034 

Flyma ... 1034 

Flyman-frymth . 1034 

Fly mena frynthe . 1025 

Flywheel ........ 1035 

Foal . 1035 

F. O. B. 1035 

Focaj^e .... 1035 

Focale. 1035 


Foda . 1035 

Fodder . 1035 

F(Klcrtorium . 1035 

b>)dcrum . 1035 

Fodina .. 1035 

Foedus . 1036 

Focmeration ..r. 1036 

Foeminse ab omnibus ofBciis civilibus vd pid>- 

, licis remoue sunt . 1036 

Foeminac non sunt capaces eje publicis ofHciis.. 1036 

Foemina viro co-operta .. 1036 

F^oenus.-... 1036 

Foesa... t.... 1036 

Foetici(;ic 1036 













































































































WORDS AND PHRASES 


Page 

Foetura ... 1036 

Foetus . 1036 

Fog . 1036 

Fogagium . 1036 

Fogaje -’. 1036 

Foi . 1036 

Foinesun . 1036 

Foirfault . 1036 

Foirthocht . 1036 

Foiterers . 1036 

Folc. 1036 

Foldage . 1036 

Fold-course . 1036 

Fold-soke.. 1036 

Folgarii . 1037 

Folgere . 1037 

Folgers. 1037 

Folgoth . 1037 

Folie brightique, folie circulaire. 1037 

Folie de grandeur . 1037 

Folio . 1037 

Folk-land . 1037 

Folk-mote . 1037 

Follow . 1037 

Folly . 1038 

Fondeo . 1038 

Fondle . 1038 

Fondling . 1038 

Fondness .... 1038 

Fondo ... 1038 

Fonds . 1038 

Fonsadera . 1038 

Fontana . 1038 

Fool ... 1130 

Foolishly drunk. 1130 

Foot . 1130 

Football . 1131 

Footboard ... 1131 

Footgeld. 1131 

Footing . 1131 

Footman... 1132 

Footpath . 1132 

Footprints . 1132 

Footwalk . 1132 

Footway. 1132 

For ... 1132 

Forage . 1136 

Foragium. 1136 

Foraker Act . 1136 

Foral . 1136 

Soramina’ .. i. 1136 

Foraneous • &. ... 1136 

Forathe...... 1136 

'Forbalca *. %;... 1 ;..; 4 .;.;. 4 ; 4 4 .. j. 1136 


Page 

Forbannitus ... 1136 

Forbarrer . 1136 

Forbatudus ... 1136 

Forbear . 1136 

Forbearance . 1136 

Force ...... 1137 

Forced . 1139 

Forced sale . 1139 

Force majeure, fuerza mayor, and vis major 1138 

Forcible . 1140 

Forcibly . 1245 

Forcing . 1139 

For collection ... 1245 

Forda . 1245 

Fordal . 1245 

Fordanno . 1245 

For deposit . 1245 

Fordika ... 1245 

Fore . 1245 

Fore-and-aft tree . 1245 

Foreelose .-. 1245 

Foreclosure . 1246 

Forefault . 1246 

For egi ft . 1246 

For ego . 1246 

Foregoers . 1246 

Foregoing . 1246 

Forehand rent .... 4 . 1246 

Foreign . 1246 

Foreigner . 1249 

Foreign government . 1247 

Foreign law . 1247 

Foreign market .. 1247 

Foreign plea. 1247 

Foreign port. 1247 

Foreign state . 1247 

Foreign substance . 1247 

Foreign trade . 1248 

Foreign vessel . 1248 

Foreign voyage .. 1248 

Forein . 1249 

Forejudge . 1249 

Forejudger . 1249 

Foreman . 1249 

Foreman of jury. 1250 

Forensic. 1250 

Forensic medicine . 1250 

Forensis. 1250 

Foresaid. 1250 

Foreschoke .. 1250 

Foresee ... 1250 

Foreseeability...... 1250 

Foreseeable .:.: .;. 1250 

Foreseeable danger...; 1250 
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Foresecablc risk. 1250 

Forcsecn . 1250 

Forcshorc . 1251 

Forcsight . 1251 

Forcsl . 1251 

Forcstage . 1251 

Forestagiiun . 1251 

Forestall . 1251 

Forostaller . 1251 

Foreslalling. 1251 

Forestarius ...... 1251 

Forester . 1251 


Page 


Forethought felony. 1251 

Forever . 1251 

Forfang . 1252 

Forgo . 1246 

Fouiid. 766 

In force . 1138 

Irresistiblc force . 1139 

Orclinary flood. 1029 

Rocky Mountain spottcd fever. 73S 

Superior force . 1139 

Typhoid fever. 735 

Yellow fever. 735 



























I I 




Ii 



INDEX 


Pasre 

Fe<leral Courts. 1261 

Fencee .. 1343 

FerricB .. 1348 

Flndiug Jliost Goods. 1356 

Finea. 1359 

Fires . 1366 

Fish... 1368 

Fixtures . 1374 
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INDEX TO 

FEDERAL COURTS 


Abamloiimont of api>oal to Circuit court ot appcals, 
jurisdictiou of lowcr court restored, § 200, p. 330 
Al>at(‘iu('nt and r(‘vival, § 143 
AbscMit (I(‘f(uidants, ordcr to under sectlon 57 of Ju- 
(li<*ial Cm\i\ 8 125, pp. 1021-1025 
Abstract (picatioiiH, dlsragarded on review by Circuit 
court of appoalH, 8 207, p. 341 
Abuso of (liscretlon, dofiuitiou, 8 207, p, 300 
Abusivo lanj<uap;(‘, brlcts on appoal, Distrlot of Oo- 
Unnbia, 8 324, p. 503 

Accl(l(‘nt insuraiicts stato laws as rules of dooision on 
(|U(*stious rolatlnp; to, § 180, p. 1204 
AcconnthiR, d('croo for, intcrloctitory naturo of as 
r('gardH rovi('w by supromo court, § 201, p. 30 
Accrual of cmiso of action, state laws and docisions 
as controlllnK on quostion of, § 180, p. 1203 
Ackuo\vl('dp:mcntM, marrlod wornon, state laws as 
rulos of docision, 8 180, p. 1301 
Acts of <'oaf?r('ss, Fodcral statutos, post 
Actual controversy, ncccssity, appellate Jurisdictkm 
of stir>romo cotirt, 8 100 

Ad (lammim clutiso, dlstrict courts, amount involvod 
as (lolormlned by, 8 310, p. 538, n. 80 
Addltlonal proofs In Circuit court of appeals, § 207, 
p. :m 

\deqtiaro romody at law, state law as determininp; 
\vb(‘tbor fodoral cqulty Jurlsdiction ia procludcd 
l)y, 8 100, p. 1239 

Adjournmout, supreme court, waut of quorum, § 102 
Administrative bonrds, 

(loucurrent Jurisdkdlou, review, 8 355, p. 021 
I)(‘U‘p:atlon of leglslatlve powers, review by fed- 
eral Hupnaue court of decislons of state 
(-ourtH, 8 203, n. 73 

PetermInntlcmH constUtitlUR Oudings of fact, re¬ 
view by Hopreme court, 8 201, p. 84, m 75 
Injtiuction agalast euforcement of alleg(‘dly un- 
couHtHutlonal order, appeal to supreme court 
from dcclslon of dlstrict court, § 220 , p. 120 
Ord(‘rH of as “statutos” for purposes of review 
by suprenn^ court, § 240, p. 154, n. 15 
Administrative rtmiedbss, 

Failure to exhatist, state law as detcrmluing ef- 
fe<’t m rt‘gHrdH federal oquity jurlsdiction, 
8 100, p. 1241 

Ilesort to f(‘dc‘ral coiirts, ncccssity of exbausting 
r(an(‘dles in stat(‘ trlbimals, § 4, p, 782 
Administrator of Veterans Affalrs, servlce of sum- 
mons, sufllclency, § 124, p. 1000, n. 40 
Adminlstrators. Exeeutors and adminlstrators, post 
Admlralty, 

Conformity Act, admlralty cases exoluded, § 100 
Transfer of causes, 5 300 
AdmlssibUity of evldence, 8 132, p. 1079 

Oonclusivenoss on subscqtient appeal of declsion 
by Circuit court of appeals on former appeal, 
i 297, p. 44S 

Deferring rullngs, discretion of judge, 8 136, 
p. 1146 

3eo.jr.s. 


Admlssibility of evidence—Continued, 

Harmless error, review by Circuit courts of ap¬ 
peals, 8 207, p. 431 
Objections relating to, 

Ncccssity for review by Circuit court of ap¬ 
peals, § 202, p. 251 

Sufllciency as regards review by Circuit court 
of appeals, § 202, p. 253, n. 17 
Presentation of questlon by reeord on appcal to 
Circuit court of appeals, § 205, p. 321 
Prosumptions relating to by Circuit court of ap¬ 
peals, § 297, p. 373 
Admission, 

Allegatlons of complaint, effect of failure to deny, 
§ 128, p. 1030 

Amount in controversy as balance rcmalnlng after 
dcducting amount admlttcd by defendant, 
apixillate jurlsdiction of supremo court, 8 
201 , p. 25 

Deposition, admission containecl in, necessity of 
puttlng entiro deposition ia evldence, § 133, 

p. 1001 

Dismissal of aotlon on ground that facts admlttcd 
at prctrlal hoaring Show absciu^o of causc 
of action, § 142, p. 1177 
Dlverslty of clti/vcnship, effoet, 8 91 
Genuineness of documcuts or truth of facts sct 
forth thorciu, Federal Kulos of Oivil Pro- 
ccdure, § 134, p. 1117 

Interrogatorios, rule relating to, purposo to ob- 
tulii admissions, § 334, p. 1104 
Presumption by Circuit court of appeals, 

Makiiig of alleged admission by defendant, 
5 207, p. 381, n. 2 

Uso of admissions by ono defendant as evl¬ 
dence against others, § 297, p. 384, n, 22 
Prctrlal oonferencc to considor posslbility of ob- 
tainlng admissions, 8 136, p. 1136 
Advancement of cause, Dlstrict of Oolumbia, court 
of api>ealH, § 324, p. 603 

Adverso possession, state laws as rules of docision, 
8 180, p. 1290 , 

Advlsory Jurles, Federal Bules of Oivil Procedure, 
8 135, p. 1120 
Advisory oplnlons, 

Court of claims, refercncc by head of department 
for, 8 332 

Rtate courts, effect as precedents, § 176 
fc^upreme court, § 103; § 201, p. 76 
AlIldavitH, 

' Attachment, state practice as governing suffieiem 
cy of, 8 126 

Circuit courts of appeals, 

Evldence dehora reeord not to be considered, 
8 295, p. 324 

Ilebearing, petition accompanied by, § 300, p. 
457 

Blght of court to recedve or accept a&davlts, 
5 297, p. 865 
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Affidavits—Continued, 

Citizenship, abviating necessity of security for 
costs, actions or defenses in forma pauperis, 

§ 161, p. 1226 

Complaint, statements in affidavit relating to 
complaint as binding on plaintiff, § 128, p. 
1044 

Court of claims, admissibility, § 348, p. 608 
Dismissal, motion to dismiss complaint for fail- 
ure to state claim, affidavits not considered, 

§ 142, p. 1180 

Execution issiied and returned unsatisfied, affi¬ 
davit as sufficient to invoke supplementary 
remedies, § 145, p. 1214 
Jurisdiction, 

Determination of issue on affidavits, § 93, p. 
948 

Raising question of, § 93, p 946, n. 70 
Motion for new trial, delay in verification, effect, 

§ 141, p. 1170 

Petition for leave to appeal to Circuit court of 
appeals in forma pauperis, § 293, p. 281 
Pleadings, necessity of accompanying by affida¬ 
vit, § 128, p. 1015 

Process, desi,:j lation by foreign Corporation of 
agent for Service, § 124, p. 1016 
Production of documents, ete., for inspection, 
supporting motion, § 134, p. 1113, n. 50 
Record on appeal to, 

Circuit court of appeals, contradiction or ex- 
planation by affidavits, § 295, p. 318 
Supreme court, 

Necessity of embodying in bili of excep- 
tions, etc., § 201, p. 57 
Supplementing record as to amount in * 
controversy, § 220, p. 131 
Supplying deficiencies, § 201, p. 66 

Summary judgment, affidavits supporting or op- 
posing motion, § 144, p. 1202 
Venue, assumption of truth of affidavit sxipport- 
ing motion to dismiss because of improper 
venue, § 94, p. 956, n. 44 
Affirmance, 

Circuit courts of appeals, post 
Supreme court, § 201, p. 94 

Certiorari to Circuit courts of appeals, § 204, 
p. 123 

Affirmative defenses, 

Motion to dismiss as presenting, § 142, p. 1178 
Pleading, matter constituting, necessity, § 128, 
p. 1040 

Summary judgment practice, § 144, p. 1201 

Agreed statement of facts, 

Contents of brief on appeal to Circuit court of 
appeals, § 296, p. 333 

Effect, review by supreme court, § 201, p. 57 
Filing in addition to or as substitute for bili of 
exceptions on appeal to supreme court, § 
201, p. 63 : 

Hawaii, § 316, p. 547 

Review by Circuit courts of appeals, § 295, p. 305 
Necessity of looking to statement rather than 
pleadings, § 297, p. 343 
Scope of review, § 298, p. 453 i 

Agrieulture, jurisdiction of s^ctions arising under i 
regulatory acts, § 35, p. 849 ■; i 


Air commerce act, jurisdiction of action based on 
violation of, § 35, p. 849 
Alaska, 

Construction of statutes transplated from Oregon, 
effect of Oregon decisions, § 171, p. 1254 
Jurisdiction, § 314 
Mimicipal courts, § 314 
Review of decisions of district court, 

Circuit court of appeals, § 3(il, p. 461 
Supreme court, § 226 
Supreme court of territory, § 314 

Alienation of affections, state laws as rules of deci- 
sion, § 189, p. 1301 
Aliens, 

Court of claims, claims against government, 
Jurisdiction, § 329 

Suit by alion enomies to recover value 
of property taken by government, § 
330, p. 583, n. 15 
Prosecution of claims, § 345 

Jurisdiction of controversies to which alien is 
party, § 53 

Jiarisdictional averments in record, necessity and 
sufficiency, § 79 

Mandamus by Circuit court of appeals to com- 
pel district court to take jurisdiction of suit 
involving, § 286, p. 201, n. 87 
Review by supreme court of state courts’ deci¬ 
sions relating to acquisition of citizenship, § 
261 

State laws and decisions not binding as to fed- 
eral quostions relating to, § 189, p. 1309 
Venue of actions by or against, § 22 

Alimony, state laws as rules of docision, § 189, p. 
1300 

Supreme court, review of decree for alimony and 
counsel fees bnt not for divorce, amount in 
controversy, § 201, p. 24, n. 73 

Ambassadors, jurisdiction of cases affecting, § 44 
Original jurisdiction of supremo court, § 195 
Amendment, 

Bankruptcy statute, amendment pending review 
on certiorari to Circuit court of appeals, § 
204, p. 124, n. 9 

Bili of exceptions, review by supreme court, § 
201, p. 63 

Bond on appeal to sitpreme court, § 201, p. 49 
Circuit courts of appeals, post 
Court of claims, post 

Defects arising from nonjoinder or mispoinder 
of parties to appeal to Circuit courts of ap¬ 
peals, § 202, p. 270 

Federal oonstitution, interest of state senators 
voting against proposed amendment suffi¬ 
cient to obtain review by supreme court of 
mandamus proceeding, § 273, n. 25 
Findings of fact, § 140, p. 1165 
Judgment, appeal to Circuit court of appeajs as 
, precluding district court from modifying or 
amending judgment, etc,, § 294, p. 291 
Pleadings, § 130, pp. 1068-1073 

Allowance by cii^quit court, of appeals, § 297,. 

p. 364 

Amount in controversy as determined by, 

- appellate jurisdiction of suprenae,fiourt,. 

§ 20i, p. 27 ' 
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Amendmont-—Coiitiiniod, 
n<'adings—(bntinued, 

Ckmiplaint, dininiH^al wlth or without loavo to 
;uu(‘ud, § 142, p. 11<S1 

Discrcdion trial <‘ourt, reviow by Circuit 
(*ourt‘ of api)C'alH, 25)7, p. 25)0 
IIaniil('ss crrors, roviow by Circuit courts of 
nppiMils, § 25)7, p. 424, u. 04 
Jurisdictioiuil avonuoutH, 55 82 
N(‘\v cnusc of action, jurisdiction not di- 
55 2(5 

()bj(a*tioius, ralslug for flrst tiiue in supriauc 
court, 55 201, p. 40 

PowiM* to iK‘rmlt aft(‘r rmand by Hupremc 
court, 55 201, p. 5)1) 

PriMrlal courorcncc to consider dcsirablUty, 

§ 120, p. 1120 

Kcvlcw by HupnHUo court, showiug jurisdic- 
tlonal facis, 55 201, p, <S0 

Procc(‘diiigH of lowor court, appoals to Circuit 
courlH of appoals, 55 207, p. 20*1 

lb‘OCt‘HS, 

Dlscndlon of trial court, roviow by cinaiit 
court of ai)p(nds, 55 207, p. 200 
Proof of H(M-vico tlior(*of, § 124, p. 1()2(> 
K(‘cord on app('al to, 

(Orcuit court; of apiUMils, 55 205, p. 215 
t^upr(‘ui(‘ court, 55 201, p. 00 

U(‘vi(‘\v of d(‘cislous of state courts, 55 2(S1, 
p. 15)0 

Uctuni of S{M’vic(‘ of process, § 124, f). 1010 
V(‘rdict, HUggcstlon of court, 55 140, r). 1100 
Amicus curbe, dis<‘rctloii of trial court as to rccolv- 
lug au<l consld(‘rlug suggcstlou llUsl by, r(‘vl(‘\v 
by clr<*ult court of appoals, § 207, p, 25)4, ii. 2(S 
Ainoiuit in c(Hilrov(‘rsy, 

Allblavlts, HUppUnucntlng r(‘cord on appoal to 
suprouu^ cotirt from district court, § 220, p. 
121 

Ancillary jurlsdi<‘tloi)i not doiamdout on, § 12, p. 
75)5 

Av(‘rnu‘uts of, 55 81, pp. 014 010 
Hur<lou of prouf, 55 02, p. 050, n, 0 
Pulhisbai, (llsnilssal of suit, § 02, p. 047, n. 77 
Dolormlmitlon of, appellato jurisdlctiou of sti- 
prenu^ court, 55 201, pp. 24'”28 
District <*ourts, jurlsdlctloaal ro(iulroment, § 210, 
pp. 517 541 

JurlsdUdlou of cas(‘S arlslug undor cortaln laws 
of Dnit<‘d Htatos as affoctod i)y, § 20 
Motion for blll of partioulars sluwing mothod 
of cumputatloii, proprloty of raising <iuos- 
tlon of Jurisdlctiou l)y, 55 128, p. 1050 
N(K‘(^sslty of Jurisdictlonal anioimt in goueral, 
§ 27, p. 828 

Phiai)pliH‘ supremo (*<mrt, reviow by fodoral su- 
pronu^ court, 55 220 

Boductitju bolow Jurlsdiction of minimum i)y sub- 
Ho<pu‘ut (iventH, Jurlsdiction not dofoatod, 
8 20 

♦Strlklug out of cortaln itoms by district court, 
(Hsmiwsal of apptml not re<pilre(l, 8 2t>0, p. 
220, m 24 

Buprorno <*ourt, post 

United Btates, actlons by, Jurlsdiction not de¬ 
pendent on, 8 ^5, p. 865 


Amount of bond on appeal to Circuit court of appeals, 
8 293, p. 283 

Anclllary guarflian, district courts, power to appoint, 
8 208, n. 13 

Ancillary jurlsdiction, 8 13, pp. 794-805 
Ancili a ry proceed i ngs, 

Circuit courts of appeals, reversal as affecting, § 
301, p. 483 

Intorvention, jurisdiction, diversity of citiziousbip, 
55 65) 

Jurisdlctiou, Principal suit, right to raise ol)joc- 
tion, § 82, p. 924 

rieadiugs, uocossity in procoediags in aid of re- 
coivorsbip, 8 128, p. 1022, n. 2 
Stato, consont to be sued, jurisdiction of, § 49, 
p. 807 

Venuo, 8 17, p. 810 

Anclllary rcceivors, concurrent jurisdl(4,lon, appoint- 
mont in anotiior (‘ourt, 8 25(5 
Annuities, district court, Jurisdiction of proceeding 
to rocovor, 8 205), p. 515, n. 29 
Answor, 

Allogations in not considorod on motion to dis- 
miss coinplaint for failuro to state clalm, 8 
142, p. 1180 

l)iro(*tion to answor on donlal of summary jndg- 
mont for (l(4endant, 8 144', p. 1207 
Fodoral Kulos of Civll Frocodure, 8 128, p. 1028 
Btriking out on motion, 8 128, p. 1002 
Auti-trust aots, Jurisdiction of actlons arisiiig under, 

8 25, p. 849 
Appoal, 

Allowance of appoal to supreme court as of rlgbt 
ou fuinilmont of stntutory condltlons, § 270 
Boiids, post 

Cortillcation of qtiostlons, supreme court, § 202, 
pp. 101-104 

(2r<Milt courts of nppoals, post 
(Vmforinlty A(‘t, em‘ct, 855 140-100, pp. 1217, 1220 
Congr(^ss, powcn* to take away rlgbt of appeal 
to snpnnne (‘onrt, § 201, p. 21 
(k)sts ou appeal, power to award, 8 101, p. 1221 
Court of clalms, 

AptMuil to supreuno court, § 225, p. 143 
Beview of do(‘lsions of exeentivo dopart- 
nnmts, 8 229 

Court of (uistoins and patent appoals, reviow of 
doolsions of l>y supreme court, § 220 
Dlsmlssal of appoal, 

Circuit courts of appoals, post 
Btipnnne court, post 

Plstrlct courts, appeal to supreme court from 
<leclsions of, 88 205-224, pp. 120-124 
Plstrlct of (k)lumbla, 

Appeal from court of appeals to federai su¬ 
preme court, 8 222 
Court of appeals, 8 224, p, 555 
PtT(H*t of apiKHil to Circuit court of appeals as 
supersedeas or stay of proceedings, § 294, 

p. 280 

Hawaii, revlew, 8 210, p. 540 
Jolnt or separate aptxial from joint judgment of 
state court, § 275 

Jurisdiction, absence of sufficient Jurisdictlonal 
averments, reversal, § 84, p. 935 
Jury-walved cases, review by Circuit courts of 
appeals, § 298, pp. 445-454 
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ARpeal—Continued, 

Mandamus 'from supreme court to compel grant- 
ing of appeal, § 199 
Philippine Islands, jurisdietion, § 317 
Presumptions, 

By Circuit court of appeals as to taking and 
perfecting of appeal, § 297, p. 388 
On review by supreme court, certiorari to 
Circuit courts of appeals, § 204, p. 122 
Puerto Rico, § 318 

Reinstatement of appeal to Circuit court of ap¬ 
peals after dismissal thereof, § 296, p. 339 
Right of appeal to supreme court, power of con- 
gress to take away, § 201, p. 21 
, State courts, 

Appeal to federal supreme court, § 272, pp. 
173-176 

Ilecisions of rendered pending appeal from 
federal trial court, effect, § 179 
Revie^y in, state laws as rules of decision, § 
189, p. 1282 

United States Court for China, appellate juris- 
diction, § 322 
Appearance, 

Circuit court of appeals, § 293, p. 286 
Court of claims, § 346 

Federal practiee and conformity to state prac- 
tice, § 127 

State, waiver of immunity from suit, § 49, p. 867 
Supreme court, § 201, p. 50 

Original proceedings, § 198, p. 16 
Waiver of objection for lack of sufficient jiiris- 
dictional averments, effect of appearance, § 
84, p. 933 

Appellants, Circuit courts of appeals, § 292, p, 266 
Appellees, Circuit courts of appeals, § 292, p. 268 
Apportionment of costs, 

Costs previously taxed against defendants joint- 
ly, § 161, p. 1231 
Discretion of court, § 161, p. 1222 
Arbitration, 

Conclusiveness of award, state statute or practiee 
as 'controlling, § 144, p. 1192 
Labor disputes, law governing validity of award, 
§ 189, p. 1292, n. 58 
Argiiment of counsel, 

Circuit courts of appeals, excusing failure of 
counsel to appear for argument, § 300, p. 455 
Conduct of trial, § 136, p. 1144 
Objections, , 

Necessity and sufficiency for reyiew by Cir¬ 
cuit court of appeals, § 292, p. 255 
Raising for first time in supreme court, § 201, 
p. 41 

Rulings on, necessity as regards review by 
Circuit court of appeals, § 292, p. 246, n. 

' k . . V ^ , 82 

Prejudicial error, review by supreme court, § 201, 

p. 88 

Review by Circuit court of appeals of questions 
relating to, presentation! by reeord on appeal, 
1 ^ § 295, p. 320 

Waiver of alleged :efror& by failure properly to 
V; ’ present by argument in supreme court, § 201, 

p. 91 * ■ ‘ , '.‘'i; ■: . ,' 


Army post exchanges, state courfs decision that state 
license tax applied to sale of gasoline to, federal 
question reviewable by supreme court, § 260, n. 
69 

Arrest, 

Appeal to Circuit court of appeals from orders re¬ 
lating to arrest and bail in civil actions, § 
290, p. 235 

Power conferred on state magistrates by con- 
gress, nature of, § 2 

State law as governing proceedings for, § 110 
Supreme court, mandamus to compel diatrict 
court to issue bench warrant, § 199, n. 39 
Assault, nature of as impovting willful and malicious 
wrong, state law as governing, § 189, p. 1282, n. 
78 

Assignees in bankruptcy or insolvency, appeal to Cir¬ 
cuit court of appeals, appellees, § 292, p. 268 
Assignment of errors, 

Circuit courts of appeals, § 206, pp. 325-332 
Waiver, § 297, p. 437 

Uistrict of Columbia, court of appeals, § 324, p. 
562 

Supreme court, § 201, p. 69 

Certiorari to Circuit courts of appeals, con- 
sideration of errors iiot assigued, § 204, 
p. 119 

Assignments, 

Appeal to Circuit coiirt of appeals, assiguee of 
cause of actioii as substitiited party, § 292, p. 
269 

Citizensbip of plaintiff’s assignor, necessity of al- 
Icging, § 76 

Complalnt, necessity of showiiig plaintiff’s title 
and iiamos of assignors, § 128, p. 1037 
Court of Claims, jurisdietion of asslgned claims 
against government, § 333 
Insurance policy to residmit of state of rosidence 
of foroign Insurance company, jurisdietion of 
company’s action for declaratory judgment 
as t6 rigbts under policy, § 72 
Jurisdietion of actions, 

Against assignees, citlzensbip of assignor 
immaterial, § 68 
On assigned claims, § 17, p. 815 

Assigned notes or other choses in action, 
diversity of citlzensbip, § 67, pp. 894- 
808 

Real party in interest, status of assignee, § 123, 
p. 984, n. 14 

State laws as rules of decisions on questions re¬ 
lating to, § 189, p. 1285 

Subject-matter of action, effect on jurisdietion, § 
72 

Associations, 

Capacity to sue or be sued, Federal Rules of Civ¬ 
il Procedu re, § 123, p. 985 
Citizens, status of unincorporated associations for 
' jurisdietional pui^joses, diversity of citizen- 
.< sbip, § 64 

Citizenship averments, sufficiency, § 77, p. 008 
Diversity of citizenship betvyeen members of as- 
(< . SQCiation and their opponente, § 58, p. 882 
Service of process, Federal Rules of Civil Pro- 
cedure, § 124, p. 1008 

Wltnessies^ calling ; offic^r,; etc.^ of assoclation 
which is adverse.tparty, § 131, p. 1077 
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Assnmption of risk, partiailars as to defense' of, re- 
qiiiring on motion, § 128, p. 1055 
AttachCVs, 

fc>tatius as publlc minister, original jurisdiction of 
Hupreme ooiirt, § 105, n. 51 
TcrniS “ambassudors” and “othcr piiblic minis- 
tors” as incliiding, § 44 

Attachmont, 

Appoal to Circuit ootirts of api)oals from orders 
or jndpfincnts in utta(‘hmcnt procecdinj^s, S 
200, p. 2;r> 

Concurrent jiirisdiction, proporty in custodia legis 
in anotlUH* conrt, § 855, p. 028 
Distrlct (‘ourts, power to proceod in, § 311 
District of (!olnmbIa, 

M\miclr)al coiirt as baving jurisdiction, § 320 
Kevi(‘w of orders (iissolving, § 324, p. 550 
Fcderal practlce and conformlty to stato practic(', 
§ 120 

Ilovi(^w by supremo court of judgments or ordtu-s 
in attachnunit proccMKllngs, neccssity of llnal- 
Ity, § 201, p. 32 

Witnesses, i>ovv(U‘ to issite wrlt, § 14 
AttonH‘y g(‘neral, 

Oonstru(4Ion of state statute by.attorney general 
of stabs (‘ffect, § 174, p. 1250 
Conrt of clalms, process served on, § 340 

Attorm^ys, 

Ar)r)(‘al to (drcuit court of app(mls from orders 
substituiing attorm^ys or vacatlng assignment 
of counsi‘1, § 200, p. 234 
Argunnmt of counsel, ante 

Ibir examlners, actlon for refusal td recommend 
aclmisslon to bar, jurisdiction, § 28, p. 835, n. 
28 

Circuit co\irt of appeals, appolntment of counsel 
to represcnit paurau’, 8 300, p. 455 
(Vmduct nt trial, § 13(5, p. 1144 

IlanulesH error, njvlew by Circuit courts of 
app(‘als, 8 207, p. 42(5 

ContIng(‘ut Inter(‘Ht in proceeds of litigatlon, ne- 
(!osslty ()f Oling paui)er’s oatli, uppeal to Cir¬ 
cuit conrt of appeals in forma paui>eris, 8 
203, p. 282 

Costs, UnbiUly, J101, p. 1224 
l)ef(‘cts In signatu res or addrcsses not gnnind for 
dlsmissal, 8 M2, p. 1178 

Depositlons, taUlng bofgre attorney, improprlety, 
8 133, p. 1002 
Dlsbanmml, 

Actlon ff)r conspiracy to disbar, jxn‘isdI(tion, 
8 2«, p. 834, n. 12 

IdlHd actlon based on newspapor rer)ort, sum- 
mary judgnnmt, 8 144, p. 1200, n. 55 
Illness, dcnylng contlmmnce bmuise of, discro- 
tlon of trial court, review by Circuit court of 
appeals, 8 207, p. 394, m 27 
Lien, 

Knfovc(unent, effect of Conformlty Act, § 1(54 
Powcu' to onforce statd laws creatlng, § 15, p. 
808, n. 38 

State laws as rulcR of decision on quostions 
, relatlng to, 8 IBO* p. 1208 
New trial on ground of misconduct, discrction of 
, trial court, review by Circuit oourt of appeals, 
I 297, p^ 898 
86 O.J.S.--80 


Attorneys—Oontiniied, 

Fretrial conference, attorneys appearing at to 
participate in trial, § 130, p. 1138 
Service of proeess on attorneys as conferring ju¬ 
risdiction over third-party defendants, § 123, 
p. 907, n. 37 

State laws as rnles of decision on qiiostions con- 
cerning regtilarity of suspcnslon, etc., § 189, 
p. 1283 

Vorification of 1)111 of particulars by plaiatifCs 
attorney biit not by plaintifP, Bufllcieucy, § 
128, p. 1()5(> 

Attorneys’ fees, 

Aucillary proceedings for, jurisdiction, § 13, p. 

700, n. 71 
Ap|)eal, 

Allowauce for attorneys’ fees on appeal, § 
3(51, p. 12,32 

Order allovving foe, wniver of right to apfxml 
to Circuit court of ai>poals l)y accepting 
foe, § 280, p. 214, n. 12 

Appeal l)()nd, liabllity for attorney’R fee paid by 
appelloe for appeal, § 201, p. 54, n. 05 
Oosts, ullovvaiice as, 8 161, p. 1228 
Diflictilty of legal problem prescnited to attorney 
as constitutiiig question of law, rovi('w by 
Circuit (*onrt of appeals, 8 2f)7, p. 341, n. 80 
Piscretiun of trial court, review by Circuit court 
of appeals, 8 207, p. 400 

Bistrict courts, amouut in controversy for juris- 
dictlonal purposes as including, 8 310, p. 522 
Kxpert testimoay as to reasouableness, (^ffe(‘t ou 
review by Circuit court of apjK^als, 8 207, p. 
402, n. 71 

Objeetions relatlng to, necesslty of ol>jections in 
trial co\U’t as regards ixwlew by Circuit court 
of appeals, 8 292, p. 258 

Power to award tinder state law, effe(*t of lack of 
jurisdiction of subject-matter, § 2(5, n. 88 
Supreme court, 

Allowauce for Services in, effect of state stat¬ 
ute, § 281, p. 193, n. 33 

Ueview of decree for allmony and counsel 
fees but not for dlvorcc», amotint iu con¬ 
troversy, 8 201, p. 24, n. 73 

Audita querela, power to Issue wrlt, § 14 
Auditors, 

District of (loUiinbla, review of Ihullngs of, 8 324, 
p. 570 

Fees or compensatlon, dlscretion of trial court, 
review t)y Circuit court of appeals, § 297, p. 
401 

Flndings or report, review by clitJuit cdurt of ap- 
IH^als, 8 297, p. 417 

Autl:ieni;lcntlou, 

Itocord on aprwjal to Circuit court of appeals, 5 
295, p. 3(H) 

'Transcrlpt of rccord, rovlcw by supreme coyrt, § 
201, p. (54 
Autornobilos, 

Corporationes automoblle operated by vico presl- 
dent in foreign state, socretary of state 
thercof as agent for Service of pix)cess, § 124, 
pj 1014, nu 74 i 
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Automobiles—Continued, ■ . 

Costs, acticm by motorist and passenger against 
owner and driver ot other automobile in- 
volved in collision, verdict in favor of pas¬ 
senger and against motorist, § 161, p. 1222 
n. 1 

Driver’s license, interrogatory as to number of 
years defendant had been licensed, immateri- 
ality, § 134, p. 1108, n. 82 

Driver of vehicle in which injured plaintiff was 
riding, bringing in as tbird-party defendant, 

§ 123, p. 995, nn. 16, 20 

Tnsurer of one of several defendants in collision 
case, bringing in as third-party defendant at 
instance of nnrelated defendant, § 123, p. 995, 
n. 10 

Joinder of owner or operator and injured pas- 
sengers as plaintiffs, § 123, p. 987, n. 47 
liiability Insurance, state laws as rules of deci- 
sion, § 189, p. 1294 

Nonresidents, action against under state statute, 
inapplicability of federal statute regulating 
venue, § 17, p. 814, n. 72 

Service of process on statutory agent residing 
outside district, § 124, p. 1006, n. 17 
Settlement by railroad with guest in automobile 
struck at Crossing, disclosure by guest as 
witness in motorisfs action against railroad, 

§ 136, p. 1144, n. 44 

Summary judgment in collision case, propriety, § 

144, p. 1200, n. 55 

Wife suing for injuries occurring in state of for¬ 
um, state courfs application of married wo- 
meiVs enabling act as controlling, § 189, p. 
1296, n. 83 

Written statement of plaintiff obtained by investi¬ 
gator of defendants’ insurer, production on 
taking of deposition, § 133, p. 1090 

Averments in record relating to jurisdiction. Jui*is- 
diction, post 

Avoidance, pleading, matter constituting, necessity, § 

128, p. 1040 

Bail, state laws as governing procedure in action to 
enforce bail bond, § 110 

Bailments, state laws as rules of decision, § 189, p. 
1287 

Banking, state laws as rules of decision, § 189, p. 
1306, n. 60 

Bankruptcy, 

Amendment of bankruptcy statute pending certio¬ 
rari from supreme court to Circuit court of 
appeals, consideration on review, § 204, p. 

124, n. 9 

Appeal to Circuit court of appeals, effect of pend¬ 
ing petition under bankruptcy act as tolling 
time for, § 293, p. 277 

Assignee in bankruptcy, substitution for bank- 
rupt in proceedings for review by supreme 
court, § 201, p. 45, n. 47 

Burden of proving knowledge of bankruptcy pro- 
ceeding by creditor holding unscheduled 
judgment, review by supreme court of deci- 
^ sion of state court, § 270, n. 98 
Conformity Act, bankruptcy proceedings not in- 
cluded, § 111 

Priority of tax obligation, federal question, § 30 
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Bankruptcy—Continued, 

Review by supreme court, 

Right of bankrupts, § 201, p. 35 
State courts’ decisions relating to, § 256 
State laws and decisions not binding as regards 
federal questions relating to, § 189, p. 1309 

Bankruptcy trnstee, diversity of citizensbip, necessity 
and determination of in actions by or against, § 
61 

Banks, 

Branch banking, applicability of state statute to 
national banks, state courfs decision as con- 
clusive on federal supreme court, § 258, n. 65 
National banks, post 

State taking title to assets of insolvent state 
bank, original jurisdiction of federal supreme 
court over suit to enforce stockholder’s lia- 
bility, § 194, p. 10, n. 27 

Bili of exceptions, 

Abolished by Federal Rules of Oivil Procedure, § 
295, p. 298 

Aiitheiitication, review by supreme court, § 201, p. 
64 

Conformity A('t, effect, § 154 

District of Columbia, (?onrt of appeals, § 324, p. 
561 

Evidence, incorporation, review by supreme court, 
§ 201, pp. 57, 60 

Jury-waived cases, review by Circuit courts of 
appeals, § 2f)8, p. 446 

Mandamus from supnaiK* court to compel, 
Settlement, § 201, p. 62 
Signing, § 199 

Review by supreme court, necessity of bili, otc., § 
201, p. 58 

Settlement, review by state court, § 201, p. 61 

Bili of parti<‘ulars, 

Court of claims, § 347, p. 604 

Discretion of trial court, review by Circuit court 
of appeals, § 297, p. 391 

District of Columbia, harmless error in ruling on 
motion for, § 324, p. 571 

Filing motion for, oiTect as eiitry of genoral ai>- 
poa rance, § 127, n. 63 
Motions for, § 128, pp. 1046-1065 

Propriety of stibsecpieut motion to dismiss ac¬ 
tion, § 142, p. 1176 

Objections relating to, necessity for review by Cir¬ 
cuit court of appeals, § 292, i>. 250 

Bili of review, 

District of Columbia, review of discretionary rul- 
iug iu respoct of leave to flle, § 324, p. 568 
Reversal of de(*ree on merits for want of suilicient 
jurisdictional averments, § 84, p. 036 

Bilis and notes, 

Amount in controversy in action on note, effect 
of ambiguous notations on back thei^eof, § 81, 
p. 918, n. 48 

Assignment, jurisdiction of actions on assigned 
notes, etc., § 67, pp. 894”898 
Form bili of exchange, status of draft drawn by 
Russian bank on branch office in Itussia, § 67, 
p. 894, n. 64 

Jurisdiction of actions on assigned notes, etc., di¬ 
versity of citizenship, § 67, pp. 894-898 
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Bilis atxd notos—Contimied, 

Nej?otiabl(^ Instniments Law, followlng by federal 
courts of law and construction thereof by 
state courts, § 189, p. 1285, n. 5 
State laws as riiU^s of decisions on questions rc- 
latiug to, § 189, p. 1285 

Birtb r(H*<)rds, c<‘rtllication of foreign ro(‘ords in con- 
forinity wlth statute and Fed(4*al llules of Civil 
Pro(*(‘duns adiaissibility, § 152, p. 1083, n. 92 
Body executluns, ixunnlssibllity in federal court under 
‘state laws, § 145, p. 1210, n. 45 
Bonds, 

Amendment of pbaidlng, postlug of boud as condi- 
tiou, 8 130,)). 10(59 

Amouut iii eontr(^v(M*sy, nmount duc as resuit of 
breacb ratlau* than amonnt contained in rnm- 
alty of boud, jurlsdletion of supreme court, § 
2(B, p, 25 
Apiuail, 

(3r<‘\iit <*ourtR of nppeals, tK)st 
Fonformlty Act, summary judgmont agniiist 
sundles, 55 1(50 

rrcunluins taxable ns costs, § 101, p. 1232 
Stiprcnnt» cotirt, § 201, p. 48 
Attaebimnit, state practlce as goveniing, § 120 
OlrcuU, courts of appeals, post 
(lorporate bonds, state laws as rules of doclsion 
on (piestions rdatlng to, § 189, p. 1300 
IDlversUy of cHlz-ensblp In aetion by holders of 
inorigage bonds, § (52 

Injuuetlon, Anleral eipiity court as autborl!»ed to 
reccdvo iiubunulty boud, § 1(5(5, p* 1241, n, 81 
Prellminary Injunctlou prayed for, failure to glve 
indenmlty boud, dlsmlssal, § 142, p. 1178 
rremlums on surdy iionds r(‘(iiiir(‘d by court, tax- 
atlon as costs, 8151, p. 1227 
Pr(‘sumi4lou ou apptuil to clrcult court of ai)- 
p(nils as to flllng of necmsary boud, 8 297, p. 
372 

Ibiblic contraelnrs, venue of actloiis on, 8 23 
Uevl(‘W by sui)nnnc‘ court, rlgbt of boudholders of 
coriK)rnt<* paHy, 8 201, p. 35 
8tat(* laws as nib^s of d(‘ClHlon on questions iv- 
lating to IsHuance by publle corporat.loiis, 8 
189, p. 1283 

Btay bonds, prcanlums taxaide as costs, 8 151, p. 
1232 

SuiK'rs(‘d(‘ns boud, ai)r>eals to Circuit courts of 
ai)p('als, 8 294, r^P. 28(5, 288 
Bup(‘rs(sl(‘us or stay of protHHHliugs peudiug lo- 
vlew l)y Hupiinne court) 8 201, p. 52 

Books and paiK^rs, 

Appeal to <4r(nilt court of apiMUils from orders 
for produ(*tlon or iuspection of, 8 290, p. 228 
lUqKmitlouK, production ou tuklng of, 8 133, p. 
lOiK) 

Discovery aml production of documeuts for la- 
spectlon, etc„ § 134, p. 1119 
narml(‘HH error lu nillng» on production and In- 
sfKa*tif)n of, r(wic‘w by Circuit courts of ais 
p(mlH, 8 297, p. 431, m 93 ' ^ 

l*rOductlon or iiisp(‘cliou, i‘<‘vi('vv of orders by su- 
pr<*me court, 8 201, i>. 31 
Becord on ar>i>eal to clreuit ceurt of ;api)eals, 
Necesslty of arranging papers in cbronologi- 
cal prci^er, § 295» p. 308 - 


Books and papers—Continued, 

Becord on appeal to Circuit court of appeals— 
Oontinued, 

Striking out document not before district 
court, § 295, p. 317, n. 50 
Subpoenas for production, § 131, p. 1074 
Transcript of record, authentication of papers in- 
cludod in on appeal to supreme court, § 201, 
p. 04 

Bouudarics, statcs, 

K(iulty suit as appropriatc rcnucdy for dctcrmina- 
tion by supreme court, 8 198, p. 14 
Origiiial Jnrisdi(‘tion cf supreme court over dis¬ 
putes relatiug to, 8 194, p. 11 

Bridges, 

Ooustruction and maintenance of state brldgc^s, 
federal jnrisdictlon, § 4, p. 782, n. 14 
Injnnction against constrmdlon over navigable 
waters, jurisdictlon, 8 37 

State’s failure to construet undor coutract with 
adjoiuiug stnt(', origiual .jurisdiction of su¬ 
preme court, 8 104, p. 8, n. 18 

Briefs, 

(Certiorari from suiireme court to Circuit courts 
of appeals, conslderation of questions pro- 
sent(‘d by briofs, 8 204, p. 118, n. 71 
(Urcnlt courts of appeals, tM>st 
(^opy of defendaufs V)rlef in Circuit court of ap¬ 
peals tenderod as exhibit to plaiutifr’s brief 
iu Hipmuue court, status as part of record, 8 
201, p. 57, u. 40 

Pistrict of (^olutubla, court of api)eals, 8 324, p. 
503 

Suprtuiie co\irt, 8 201, p. 70 

Waiver of alleged errors by failure properly 
to pres(uit by brief, 8 201, p. 91 
Brokers, coutracts, state laws ns rtiles of deeision, § 
189, p. 128(5 

Brought, d(41nltion of word in statute providing that 
suit must be brought in district whero defend¬ 
ant resides, 8 94, p, 957, n. 47 
Burdeu of proof, 

Amo\nit in controversy, 8 93, p. 950, n. 0 

Jurisdictlon of snprcane court dependent on, 

8 201, p. 24 

(lourt of clalms, 8 348, p. (505 

Kffect of state rul(‘M relatiug to, 8 132, p. 1081 

Jurisdictlon, 8 93, p. 949 

Justillcatiou or refusal to make pretrlal dls- 
cloHure, 8 135, p. 1137, n. 87 
Kuowledge of baiikriiptcy proceedlngs by creditor 
boldlng unscheduliHl judgment, review by 
supreme court of deeision of state cotirt, § 

270 ^ ^ 

Objectlon as to imposition of, ralsing for flrst 
tlmq on appeal tt> clrctiit court of appeals, § 
202, p. 251, n. 11 

night to open and dose as conferred on purty 
Uaving burdeu of proof, 8 135, p. 1144 
State invoklng origiual jurisdiction of supreme 
court, 8 198, p. 15 

Clanal Kone, ^ ^ ^ 

Forelgn eountry for purposc of taklng deposltions 
(ie bene osse, § 133, p. 1101, n, 97 
Jurisdictlon, § 315 ^ , , , , 

Bovle^y by supremo court of decisions of ais- 
: trict court, § 227 
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Capaeity to sue or be sued, Federal Rules of Oivil 
Procedure, § 123, p. 985 

Caption, citizenship averment in titie or caption oi 
pleading, sufiSciency, § 77, p. 906 
Capture of property, court of claims, relief as to, 

§ 353, p. 614 

Carriers, state laws as rules of decision on certain 
questions relating to, § 189, p. 1307 
Case made, contents, etc., review by supreme court, 

§ 201, p. 63 
Cases, 

“Controversies” compared with term “cases”, § 1, 
p. 772 

Judicial power restrieted to cases and controverr 
sies, § 1, p. 772 

Cause of action, state law as governing determination 
of what constitutes, § 189, p. 1293, n. 64 
Caveat of will, District of Columbia, review of order 
framing issues on, § 324, p. 557 
Certifieates, 

Clerk of court, record on appeal to supreme court, 
effect of certificate as bringing matters into 
record, § 201, p. 57 

Liower court, prerequisite to appeal to supreme 
court, § 201, p. 47 

Record on appeal to Circuit court of appeals, con¬ 
clusi veness of certificate of judge or clerk 
to record or part thereof, § 295, p. 318 
State court, raising of federal question, sufficien- 
cy as giving jurisdiction to federal supreme 
court, § 279, p. 186 
Certification, 

Depositions, § 133, p. 1097 

Jurisdictional question, former prerequisite to 
review by supreme court of decision of dis¬ 
trict court, § 215 

' Questions, to supreme court, § 202, pp, 101-104. 
Record on appeal to Circuit court of appeals, § 
295, p. 309 

Transcript of record, review by supreme court, 

§ 201, p. 64 

Certified copies, order to absent defendant under 
§ 57 of Judicial Oode, eopy attested by clerk as 
“certified”, § 125, p. 1024. 

Certiorari, 

Circuit court of appeals, 

Bringing up complete or correCted record on 
appeal, § 295, p. 317 

Modification of ruling by petition for writ 
of, § 301, p. 483 

District of Columbia, cburt of appeals, § 324, p. 
556 

Power to issue, § 14 , 

Supreme court, 

Bringing up corrected record, etc., | 201, p. 67 ; 
Circuit cpurts of appeals, § 204, pp. 107-126 ' 

, I I Court pf . claims, § 235, p. 142 

Court of customs and patent appeals, § 236 , 
' Denial of writ to review state court^s judg- ! 
ment, effect as expression on merits, § 

277 ^ ^ ; 

Military tribunals, § '237 ! 

Philippine ^pr^e court, § 220 j 

State cpurts, § 272, pp. 173-176; § 277 | 

' United States 'court of appeals for 'District | 
of Columbia, § 233 i ' 


Chain Stores, jurisdiction of suit to enjoin collection 
of state tax, § 28, p. 835, n. 27 
Chambers, order oi* judgment made or rendered by 
judge at chambers^ review by supreme court, 
§ 201, p. 34 

State judge’s order at chambers in habeas cor¬ 
pus proceeding, § 239, n. 72 
Charg^ d’affaires, terms “ambassadors” and “other 
Public ministers” as including, § 44 
Charities, fight of federal court to perpetuate and 
administer public charity having situs within 
state of which trustee is Citizen, § 61, n. 12 
Chattel mortgages, state laws as rules of decision, § 
169, p. 1299 
Ohiidren, 

Action by guardian or next friend, citizenship of 
child as determining jurisdiction, § 61 
Deposition, sixteen-year-old witness, propriety § 
133, p. 1087, n. 19 

Domicile of minor for pnrposes of jurisdiction 
based on diverse citizenship, § 56 
Representative of infant, authority to sue or 
defend, § 123, p. 986 

Supreme court, review of decision as to custody 
and carc, jurisdiction dependent on amount 
in eontroversy, § 201, p. 24 
China. United States Court for China, post 
Choses in action, jurisdiction of actions on assigned 
notes or other choses in action, diversity of citi¬ 
zenship, § 67, pp. 894-898 

Citcuit cburts, Hawaii, jurisdiction, § 316, p. 547 
Circuit courts of appeals, §§ 282-301, pp. 197-507 
Abandonment 6f appeal, jurisdiction of lower 
restored, § 296, p. 380 

Abstract questions, disregarded on review, § 297, 
p. 341 

Abusive language, impropriety in brief, § 296, p. 
334 

Additional damages, remand with order to as- 
sess, § 301, p. 480 
Additional proofs, § 297, p. 365 
Additional security for supersedeas or stay of 
proceedings, § 294, p. 289 
Admissibility of evidence, 

Objections, necessity of specifying grounds, 
§ 292, p. 253, n. 17 

Review, presentation pf question by record 
on appeal, § 295, p. 321 

Admisfeions, presumption as to, 

Makihg of alleged admission by defendant, § 
297, p, 381, n. 2 

Use bf admissions by one defendant as evi¬ 
dence against others, § 297, p. 384, n. 22 

Admittied facts; rehdering final judgment on re- 
versal, § 301, p. 473 
Afiidavits, / ! ^ 

Evidence dehbrs recbrd not to be eonsidered. 
§ 295, pi 324 

Petition for lea ve to appeal in forma pau¬ 
peris, § 293^ p. 281' 

Recbt^d oh appeal not to be contradictOd or 
explained by, § 295^ p; 318 
• ' ‘'Reh<^ring, petition accompanied by, 300, 

' ‘".*p/45T '. 

Right to 4?ee6iFe dr accept* § 297, p. 365 



INDEX T6 FEmitAL COTliiT& 


Circuit conrts of appeftls—Continued, 

Afiirmancc, § J^Ol, pp. 459, 464 

Def(K‘t« or omlssioiis'!n record on appeal, § 
295, p. 214 

Knfor(‘m('nt of jiidgmont on, § 201, p. 494 
Tntorost on Judgmcnt aftcr, § 201, p. 495 
]\I()(Hilcation of jiulgmeut by lower court 
art(M‘, § 201, p. 490 

N()n<*oini)liaii (‘0 wllh ruloa rolatinj? to form 
and (‘oiitonts of briofa, § 296, p. 224 
BnpiHnno court, aOinnan(‘(i of judgmcnt on 
certiorari, ^ 204, p. 122 
Vacat ion of Jndginont by trial court aftcr, 
§ 201, p. 490 

Aggrlcvod partlca, right of rcvicw as limltcd 
to, S 2S9, p. 2(H) 

Agreod Htatcnumt of caso, 8 295, p. 205 
Agr(M'(i statcmcMit of faets, 

Ncc(‘ssity of looklng to statement ratbor 
than ploadings, 8 297, p. 242 
KcndiTing Onal judgincnt on rcversal on 
agrmai faets, § 201, p. 472 
f^cop(‘ of rcvicw in case of trial on, § 298, p. 
452 

AlaslvU, ri‘vlcvv of dccislons of dlstrict court, § 
226; 8 201, p, 461 
Altoring ndlcf granted, § 201, p, 468 
Amcmlnnuit, 

Dcfccts arising from nonjolndor or inls- 
Joinder of parties to ar^peal, 8 202, p. 270 
JudgnuHit, § 201, p. 467, 11 . 94 
Muu(lat(\ S 201, p. m) 

Owu Jialgincnt, 8 201, p. 482 
Proc('('(IiugH of low(*r court, 8 297, p. 26‘1 
Uccord on appeal, 8 295, p. 215 
lt(‘mand, 

For n(‘W trial with Icavc to amend, 8 201, 
p. 480 

PowcM* of court to amend aftcr, § 201, p. 
491 

llevcrsal for error in ruling on, 8 201, p. 469 

' Amount in coutroversy, effe*ct of distrlet conrfs 
action in striking out certain itenis, g 296, p. 
226, n, 24 

Amount of bond on ai)peal, 8 292, p, 282 
AncUlary pro<'<*cdIngs, reversa! as affectlng, 8 201, 
p. 482 
Appeal, 

Uellef to party falllng to ai)peal, 8 201, p. 460 
Suiinune court, appeal to, § 2()2, pp. 104-107 
Appea rance, 8 292, p, 286 
App(4Iants, 8 292, p. 266 

Appellate Jurisdlctlon, §8 287-291, pp, 202-240 
App<41ws, 8 292, p. 268 

Hlgbt to allege error, 8 297, p, 256 
Application for, 

Appeal, di.sp(‘nsed with, 8 202, p. 278 
l^eave t<> appisal in forma pauiKiris, 8 292, 
p. 281 

Itehearlng, § 200. p. 457 

Approval of printtHl record on appeal by apptd» 
lee but not by court, striking out, 8 295, p. 
217, n. 58 
^ Argument, 

Brlef re<|uired to support ptopositlons of 
law, 8 296, p. 224 


Circuit courts of appeals—Oontinued, 

Argument—Cdntlnued, 

Excuslng failure of counsel to appear for, 
§ 200, p. 455 

Ohjections relating to, necessity and sufRclen- 
cy for revicw, § 292, p. 255 
RevJew of questions relating to, presenta- 
tion by record on appeal, § 295, p. 220 
Assignee of caiise of action, substitution as party 
to appeal, § 292, p. 269 
Assigument of ('rrors, § 296, pp. 325-322 
Waiver, § 297, p. 437 

Anthentication, record on appeal, § 295, p. 309 
Authorities, cltation in brief, necessity, 8 296, p. 
324 

Bili of costs, mandate including, § 301, p. 484 
Bili of exceptions, 

Abolishod, § 295, p. 298 
Jury-waived cases, scopo of review, 8 208, 
p. 446 

Bonds and nndertakings, 

Actions to (uiforce llabllity, § 301, p. 505 
Appeal bond in general, 8 293, pp. 280-282 
Snp(U*sedeas bond, § 294, pp. 286, 288 
Attachment proceedings mmdlng appeal, ef- 
fect of, § 201, p. 506 
Brea(‘h, § 201, p. 502 

Oonditiou to prose<uiting appeal, § 301, p, 

502 

ConHi<leration, 8 201, p. 501 
Oosts, liability for, 8 201, p. 504 
Cumulati ve boada, 8 201, p. 

Damages, § 301, p. 504 
l.)(‘f(nis(‘a to action on, 8 201, p. 505 
Delay in prosecuting appeal, effect of, § 201, 
p. 502 

Disciiarge, 8 201, p. 502 
Kstoppel, 8 201, p. 501 

Evldence in action to onforce liability, § 201, 
p. 505 

10x(*nse for nonporformance, § 301, p. 502 
Kxtent of liability on, § 201, p. 502 
Form of, 8 201, p. 501 

Intereat pending api>eal, liability for, 8 301, 
p. 502 

Jurisdlctlon of action on, 8 301, p. 505 
liabilities on, § 301, r)p. 501-4307 
Nonperformance excuaed, § JiOl, p. 503 
Notlce, aummary judgment oa, 8 301, p. 506 
Obligatlon of suroty, § 301, p. 503 
l»artic‘s to action to enforce liability, § 301, p. 
505 

PaymCut of jxidgment, breach of condition 
for, § 301, p. 502 

Berformance or breach of condltions, § 301, 
p. 502 

Bleading in actions to enforce liability, 8 301, 
jp. 505 

rresumptlon as to flUng of bond recjiuirod as 
condition preoedent to action, § 297, p. 

Bemedies on, 8 201, p. 505 
^latlsfactiou of Judgment, condltioned on, § 
801, p. 502 

Scope of liability, § 301, p. 503 
^ Successive appeal bonds, efPect of, § 301, p. 

503 ^ 
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Circuit courts of appeals—Cantinued, 

Bonds and undertakings—Continued, 

Summary remedy on, § 301, p. 505 
Briefs, § 296, p. 333 

Copy of defendanfs brief in Circuit court of 
appeals tendered as exhibit to plaintiff’s 
brief in supreme court, status as part 
of record, § 201, p, 57, n. 49 
Failure to file, dismissal of appeal, § 293, p. 
286 

Record on appeal, briefs not deemed part 
of, § 295, p. 317, n. 59 

Review of matters shown by admissions or 
statements in briefs but not apparent of 
record, § 295, p. 324 

Striking out portions of brief dealing with 
docnment stricken from record on ap¬ 
peal, § 295, p. 317, n. 59 
Waiver of error in appellate court by ex- 
press waiver in briefs, § 297, p. 437 

Canal Zone, review of decisions of district court, 

§ 227 

Certificate of judge or clerk to record on appeal, 
eonclusiveness, § 295, p. 318 
Certification, 

Questions to supreme court, § 202, pp. 101- 
104 

Question of jurisdiction, § 301, p. 460 
Record on appeal, § 295, p. 309 
Certiorari, 

From supreme court, § 204, pp. 107-126 
Modification of ruling by writ of, § 301, p. 483 
Record on appeal, bringing up complete or 
correeted record, § 295, p. 317 
Change on second appeal of ruling on first ap¬ 
peal to conform to subsequent decision of 
supreme court in another case, § 297, p. 442 
Changes pending appeal, effect, § 301, p. 463 
Changing relief or recovery or denial thereof, 

§ 301, p. 468 

Clarification of mandate, § 301, p. 499 
Clerical errors, 

Correctiou, § 301, p. 468 
Description of parties to appeal, effect, § 
292, p. 269 

Collateral proceedings and questions, review ^ 
297, p. 353 

Commissioners, right of appeal, § 289, p. 211 
Compliance with mandate or direction by § 301 
p. 489 > ^ » 

eonclusiveness, 

Aflfirmance, § 301, p. 465 
Decision of Circuit court of appeals on su¬ 
preme court on second appeal, § 297, p 
443 

Findings of, 

Referee, master, etc., § 297, p. 417 
Trial court, § 297, pp. 408-417 i 

Record on appeal, § 295, p. 318 
Oonditipnal aflarmance, § 301, p. 465 
Confession of error, reversal on, § 301, p. 469 
Conflicting decisions, ’ * j 

: Certiorari from supreme court, § 204, p. 109 
Rehearing on ground of, § 300, p. 456 I 
Conformity of judgment to verdict, rendering 1 
, : Judgment on reversal because of, § 301, p. S 


Circuit courts of appeals—Continued, 

Consent, decision on, § 361, p. 462 
Oonsolidation of causes, § 300, p. 455 
Partial reversal, § 301, p. 472 
Constitutional questions, disregarded on review 
when not essential to decision, § 297, p, 343 
Construction of, 

Local laws in first instance, avoidance of §• 
297, p. 343 

Mandate, power as to, § 301, p. 499 
Pleadings, statutes, coiitracfts, etc., as in- 
volving question of law for purposes of 
review, § 297, p. 340 
Contempt, 

Appellate juriscliction of contempt proceed¬ 
ings, § 290, p. 215, n. 23 

Power to issiie subpooiias in original con¬ 
tempt proceeding, § 286, p. 202 
Punisbment, § 301, p. 400 
Contents of record on apjjeal, § 295, p. 295 
Continuance, § 300, p. 455 

Review of ruling on motion for, preseiitation 
of question by record ou appeal, § 295 
p. 319 

Corporations, 

Presumption as to rcgiilar action on part of 
§ 297, p. 368 

Right of appeal, § 289, p. 210 
Successor of dissolvecl Corporation as sub- 
stituted party to appeal, § 292, p. 269 
Correctiou of, 

Judgment, remand for, § 301, p. 467 
Mandate, § 301, p. 499 
Costs, 

Award and taxation of, § 161, p. 1233 
Bonds and undertakings as liable for § 301 
p. 504 » ^ » 

Compliance with mandate as to, § 301, p. 
495 ' 


Discretion of trial court as to matters relat- 
ing to, review, § 297, p. 400 
Dismissal or withdrawal of appeal by ap¬ 
pellant, charging with costs, § 296, n 
335, n. 18 » ^ » i • 

Law of the case, decision with respeet to inat- 
ters of, § 301, p. 487 

Moot case, appeal not retaiiied morely to de- 
termine costs, § 296, p. 33(^, n. 22 
Olijections relatiiig to, necessity of objec- 
tions in trial court for puri)oses of re¬ 
view, § 292, p. 258 

Presumption in favor of action of lower 
court, § 297, p. 388 

Review of questions relating to, presenta- 
tion by record on appeal, § 295, p 3 ‘>o 
Time for appeal to Circuit court of appeals 

taxation of costs, 

§ 293, p. 273, n. 10 

Oounsel, appointment to represent pauper, § 300 
p. 455 ’ 


Counties, right of appeal, § 289, p. 212 
Creation, § 282 

Criminal cases, dispqsition of, § 301, d 459 
Cross appeal, § 288 


tion on ^ubsequent appeal, § 2 ^ 
Cross assignment of errors, § 296, p .,328 



INDEX TO FEDEBAL COUBTS 


Circuit courts of uppcals—Continued, 

DaIna^^(‘s, 

Ainrnuuic(\ adding of, § .'^01, p. 460 
. Concludiiif? statcanoiit in spcclal Jfindinga aa 
to plaintiff’s right to damagca as (‘onsti- 
tutini^ fj;on(U’al lindiiip; nullifyinj^ spocial 
lindingH as r(‘j>;ar(ls review, ^ 290 
(’()U(‘luslv(Mi(^sM 011 subsocpiout appoal of do(‘i- 
sloii relatiiiK to ou fonner appoal, § 297, 
p, 414 

Lasv of <‘as(‘, dcadslons vvitli resiKH*t to mat- 
tors of, ^ 691, p. 4H7 

IMiti^allou of as luvolviuK (piostiou of fact 
for i)urpos(‘s of roviow, § 297, p. 249 
rrosiimptions on appoal as to amount of ro- 
covory, « 297, ih 389 

Koiuaiul wlth ordor to assoss, § 301, p. 480 
Vordlot, or lludlng of jury, roviow, § 297, p. 
407 

Dontli of party io apiuail, substitutlou of porsoual 
r('pr(‘Sontativo, ii 292, p. 299 
l)(H4sionH not to b(^ r(‘vlt‘W(al, otc., by othor judg- 
0 « of samo <'ourt, S 284 

Docislons r(‘vi(‘wabl(S Sii 290, 291, pp. 215-240 
I)oftM*tS, 

l‘artb‘H lo appoal, § 292, p. 299 
U<‘oor(l ou appiail, 8 295, jip. 313-318 
Trial or i)ro<‘ 0 (*dlngs, uow trial ou rovorsal 
in caso of, 8 301, p. 481 

Dolay, allb'nmao(‘ In <‘aH(^ of appoal takon for 
jiurposoH of, § 301, p. 494 
Ihunurnu-. rcwU^w of ruUugs on, § 297, p. 349 
Doportatlon procoiallngs, appidlato Jurlsdictlon, 
ii 290, p. 215, u. 23 
I)('positlons, 

Flndlng of trial court basod on, wolght on 
rt‘vl(‘NV, 8 297, t>. 409, u. 10 
rrtvstnuptlon ou appoal as to corrcctness of 
trial <’ourt’H llndbigs, Inappllcablllty, 8 
297, p. 383 

p(‘prlvatiou of rlgbt of revicw, § 289, pp. 212- 
215 

l)(*U‘riulnatl<»n of nniso, § 301, pp. 459"-n()l 
Dbnlnnliou of n^oord, pcrmlsslou to couuscl to 
Hugg(‘Mt, 8 301, p. 459 
I)lr(H*tod viualict, 

Iloth parlh‘s movlng for, coiicluslvcnoss of 
trial courfH doclslon, 8 397, p. 420 
Dlscndlon of trial court, roviow, § 297, p. 
395 

llarmlcss tuTor, 8 297, p. 429 
IbvHUiapllouH rolatlng tb, 8 297, pp. 373 378 
K(‘v<u‘Hal for orror In dlroctlng vordlct, § 301, 
p. 499 

ltovU‘W, 8 2t)7, p. 350 

KuUng grantlng or donylng motion for, 
8 297, p. 420 

Pnwntatiou of (piostlon by record 
ou appoal, 8 395, p. 320 

Dlroction of Judgniout. <locr(H% or ordor to bo 
rondorod, 8 301, p. 459 

Dlsbariiiont procwdlngs, appoUate jurlsdictlon, 8 
290, p. 215, n. 23 
Dlscndlon of, 

Circuit court of appoala, 

New trial, ronmnd for, § 301, p, 478 
itehoarlng, 8 P* 


Circuit courts of appoals-—Oontimied, 

Discretion of—Oontimied, 

Lowor court, 

Making of special flndings, revievv, § 299 
Keviow of matters Within, § 297, pp. 389- 
401 

Kight of appeal, § 290, p. 224 
Dismissal of actlon, 

Ilis<‘r(‘tion of trial court, roviow, § 297, p. 
393 

Ilarniloss orror, § 297, p. 429 
llomaud, p(Wor to dismiss aftor, § 301, p< 
493 

Hovorsal for orror in, § 301, p. 499 
Bevi(^w, 8 290, p. 228 

Judgmout of disiuissal or uonsuit, 8 297, 
pp. 349-347, 375 

Ituling on motion for, i)rosontatl()n of 
(lu(‘stion by record ou appoal, § 295, 
p. 320 

Rigbt to appoal, § 290, p. 228 
Dismi.ssal of appoal, 8 299, i)p. 335-339; § 301, 
p. 490 

Dofocts iu rtH'()rd on appoal, § 295, p. 313 
30fr(K‘t, § 299, p. 339 
ICailuro to, 

Dockot appoal in tiino, § 299, p. 337, n. 
32 

Filo brlofs, 8 299, p. 333 
Horvo and lilo statoinont of poluts, § 299, 
p. 327 

Motion to dismiss, nccossity, 8 299, p. 337 
Kolnstatomont of appoal aftor dismissal 
thor('of, 8 299, p. 339 
Kight of appollant, 8 299, p. 335 
Trial court, powcr aftor attachlng of juris- 
di(‘tlon of Circuit co\irt of app(Hils, 8 
299, p. 335 

Dlspositlon of causo, 8 301, pp. 459-501 
District judgos as judgos of, 8 283 
Dlstrict of Columbiu, court of appoals as, § 324, 
p. 55)4 

DlvbbMl court, doclsion by, 8 301, p. 492 
I)ock(4lug appoal, 8 293, p. 285 

Falluro to dockot iu tinus dismissal of ap¬ 
poal, § 299, p. 337, n. 32 

Doctmunitary cwldonco, omlsslon from record on 
aprxuil, sufbcbmcy of ovidouco not consid- 
crcHl, 8 295, p. 321, n. 15 

Doublo appoals, declslon in case of, § 301, p. 492 
Kffoct of, 

Atllrmaiu^e, 8 301, i>. 495 
AiJpcal as supcu*socU>as or stay of procoodings, 

8 294, p. 289 

Modificat ion, 8 301, p. 498 
Xl(u‘ord on aivpoal, 8 295, p. 318 
Heversal, § 301, p. 482 

Kffc^ctuatlng own deeras jurisdiction in resiKK*t 
of, 8 301, p. 459 

FmfovccHnont of judgmont of, § 301, p. 494 
Fntry of judgmont, dlrectlon of, 8 301, p. 459 
ICqulty casos, 

Advisory naturo of vordict rondorod on sub¬ 
missiori of issues to jury, § 297, p. 407 
Findings of fact on equity appeal, § 301, p. 
494 

Mandate on affirmaneo, § 301, p. 484 
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Circuit courts of appcals—Continued, 

Equity cases—Continued, 

Nature of review, ^ 297, p. 343 
New trial on reversal, § 301, p. 478 
Remand, § 301, p. 467 
Rendering or directing decree, § 301, pp. 4o7, 

Review, weight and effect of findings of tnal 
court, § 297, p. 415 
Trial de novo, § 297, p. 365 

Errors, , . • 

Committed or invited by party complaining, 
review, § 297, pp. 357-362 
Pavorable to appellant, rigbt to complain, § 
297, p. 422 

Relied on for reversal, neeessity of specifical- 
ly pointing out in brief, § 296, p. 333 

Estoppel, 

Alleging error, estoppel as to, § 297, pp. 357 
364 

Bond as binding on tbeory of, § 301, p. 501 
Right to appeal as precliided by, § 280, p. 212 
Second appeal, estoppel to assert tbeory in- 
eonsistent with tbeory on first appeal, § 
297, p. 441 

Evidence, 

Discretion of trial conrt as to reception of 
evidence, review, § 297, p. 394 
Harmless error in rulings relating to, § 297, 
pp. 430-437 

Law of case, dccision witb respect to mat- 
ters of, § 301, p. 487 
New trial, remand for, § 301, p. 498 
Objections relating to, neeessity for review, § 
292, p. 251 

Record on appeal, neeessity of recital or 
sbowing as to containing ali of evidence, 
§ 295, p. 322 

Reversal for error in rulings on, § 301, p. 469 
Review of, 

Evidence erroneously adxnitted or ex- 
cluded, etc., § 297, P- 353 
Questions depending on, presentation by 
record on appeal, § 295, p. 320 
Waiver in appellate court of objections to rul¬ 
ings on admission or exclusion of, § 297, 
pp. 438, 439 

Weigbt of evidence, review, § 297, p. 401 

Exceptions to rulings or orders of trial court, ne- 
cessity, § 292, pp. 258-265 

Excessive judgment, aflirmance on condition of 
remittitur, § 301, p. 465 

Exeeution, enforcement of judgment by, § 301, p. 
494 

Exeeutors and administrators, 

Absence of presumption as to violation of 
duties, § 297, p. 369 
Appeal, rigbt of, § 289, p. 210 

Exbibits, 

Omission from record on appeal, sufficiency 
of evidence not considered, § 295, p. 321, 
n. 15 . / j 

, Pi*esumption. as to consideration of by trial 
court,: § 297, p. 383„n, 20 u - 
Review, examining or disregarding exbibits, § 
297, p. 353 


PEDERAL COTIBTS 

Circuit courts of appeals—Continued, 

Existing law, disposition of case in accordance 
with, § 301, p. 463 
Expert witnesses, 

Credibility of and effect of testimony, re¬ 
view, § 297, p. 402, n. 71 

Presumptions as to competency and exam- 
ination, § 297, p. 374 

Extent of relief, reversal, § 301, p. 472 
Failure to follow decision of, § 301, p. 498 
Pederal Rules of Oivil Procedure, 

Amendment of judgment by lower court after 
affirmance, § 301, p. 490, n. 65 
Applicability, § 284 

Bonds and undertakings, remedies on, § 301, 
p. 506 

Costs, retaxing in accordance with, § 301, p. 
495 

Findings of trial court, review, § 207, p. 409 
Harmless error, § 297, p. 422 
Manner of appeal goverued by, § 293, p. 271 
Presumption on appeal as to compliance with 
rule requiring trial court to iiiform coun- 
sel of proposed action on written re- 
quests for charges, § 207, p. 378 
Record on appeal, power of corrcction, § 295, 
p. 315 

Rendering judgment on reversal, § 301, p. 474 
Reversal for failure to comply with, § 301, p. 
469 

Statement of points on appeal, § 296, p. 325 
Siibmission of special questions to jury, pre¬ 
sumption on appeal as to making of flnd- 
ing, § -.J7, p. 385 

Final judgment, rendering on, 

Affirmance, § 301, p. 46(> 

Reversal, § 301, p. 473 

Finality of decision as prereqiiisite to review, § 
290, p. 220 
Findings, 

Law of tase, decision with respect to matters 
of, § 301, p. 487 

Master’s findings, neeessity of certlfl(^ate, etc., 
that record on appeal contains all evi¬ 
dence relating to, § 295, p. 320, u. 94 
New trial or other proceedingS on reversal 
because of defect in, § 301, p. 482 
Presumptions relating to on appeal, § 297, pp. 
382-385 

Remand for purpose of making, § 301, p. 462 
Requirements as to, § 301, p. 464 
Review, § 29t, pp. 408-417 

Presentation of questions by record on 
appeal, § 205, p. 323 

Waiver in appellate court of objections to, § 
297, p. 43^ 

Formal defects or errors, 

Correction of, § 301, p. 468 
Reversal, § 301, p, 470 
Frivolous appeal, dismissal, § 290, p. 336 
Furtber proceedings, directing of on aflirmance, § 
301, p. 466 

General finding, scope of review in jiiry-waived 
cases, § 298, p. ^50 i , , . 

G^net^reversal, etf^t of, § i3pl,, p. 482 
Guardians, r^glit qf a^ppqal, § ,389,, p, 210 



INDEX TO FElimAh COVETB 


Circuit courts of appeals—Coptlnued, , 

Habeas corpus, power to isSue writs, § 286, p. 

190 

Harmloss error, § 207, pp. 422-437 
AHirmancte in case of, § 301, p. 464 

Hawaii, 

Appcail from distriot conrt for, Oriminal Ap- 
p('als Kules iuapi)lical)lo, § 202, p. 240, ii, 

57) 

Revbuv of (lecislons of courts of, § 228 

SuproiiK' court of, § 290, p. 218; § 301, 
p. 4(51 

Heariujj;, 3(K), p. 455 

AOinuance ou, § 301, p. 464 

Ilearsay testiinoiiy, 

('onsldoration of testimoiiy not objected to, 

^ 2i)7, p. 353 

Hannl(‘SH error In admlssioa of, § 297, p. 433, 

11. 95 

IlypotlKdical (piestlons, disregarded on reviow, § 

297, p. 341 

Ilhiess of conusel, coutlmianco becauso of, 8 «300, 
p. 455 

lmiX'rf(H*t record, new trial or othor proceodings 
on reversal for, 8 301, p. 482 

Ttnr»onnd(Kl fnnds, dlrectioii as to paymmit of ou 
rev(M‘Hal, 8 301, p. 4H2 

Incomplete transcript, strlklng out, § 205, p. 317, 
n. 58 

Inerease of award, 8 p. 408 

Tnjnnctlon, 

Ai>p(‘al from, 

Flnal jndgmont, review of order denylng 
teiuiK)rary injunctlon, § 297, p. 354 
Tnterkxaitory orders or deciws relatiiig 
to, 8 291, pp. 237-240 

Diseretlon of trial court, review, § 297, p. 391 
Harndess error, 8 297, p. 425, n. 08 
Power to iHsne, 8 280, p. 199 
IU‘vie\v of orders grantliig or i*efusing pre- 
Uiniuary or Interlocutory injunctlon, § 

297, p. 348 

8tate Hlatutes, Injunctlon proceedings Involv- 
iijg, apiHdlate Jurisdiction, § 290, p. 21(J, 
n, 30 

8tay juuuilng apiHuU from decree granting, 
<nHS()lvinK, or denylng injunctlon, § 204, 
p. 28T 

Bupreim^ courfs rovlew of action of Circuit 
court of apfieals on appeal from ordtn* 
grautlng prelimlnary injunctlon, g 201, p, 

1)1, m 08 

lnatnK‘tU)nR from supreme court, request for, § 

301, p 400 

Instructiorm to Jury, 

Acceptanee as lavv of case In abserioc of prop- ^ 
er cballenge, 8 297, p. 347 
Estc)t)r)el to allege error where error ia com- ; 
mitted or Invited by iipi>enant, § 297, p. 

300 

Harmless error, § 297, 428 

Objectlous relati ug to, ne<‘ 0 Hsity and sufR- 
eleu(*y for review, § 292, p. 2^ 

Presumptions relatlng to on appeal, § 297, p. 

378 ' I 

Revei^sal for error In resf)ect of, § 801, p. 460 
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'Circuit courts of appeals—Continued, 

Instructions to jury—Continued, 

Review in general, § 297, p. 352 

Necessity of including instructions In 
record oii appeal, § 295, p. 322 
Waiver in appellate court of objoctions to 
givlng or refusing of, § 297, p. 439 
InsufTicient oanse of action, rendoring judgment 
on reversal for, § 301, p. 477 
Insufflcient defense, rondering judgment on rever¬ 
sal bccause of, § 301, p. 477 
Insurance, 

Materiallty of statemonts in application for 
accident policy as conatltuting question 
of law, § 207, p. 341, ii. 80 
Pi'esumption as to counaers good or bad faith 
in bringlng out exiatenco of insurance 
covorago in tort action, § 297, p. 373, n. 
22 

Interost, 

Allowanco, alloged error of trial court, raia- 
ing for llrst time on appc^al, § 292, p. 258, 
n. 28 

Compliauce with mandate with rospoct to 
award of, § 301, p. 495 

Discretlon of trial court as to allowanco of, 
review, 8 297, p. 400 

Modiflcation of judgment in rospect of, § 301, 
p. 468 

Presumption as to incluslon in verdict and 
propriety tliereof, § 297, p. 386 

Interost in lltigatlou as prorcquislte to rcvIow, § 

280, p. 208 

Interlocutory decislona, prooodence of appeal 
from, § 300, p. 455 

Interlo(!utory Injunctlon, rendering decroe on re¬ 
versal, 8 301, p. 470 

Interlocutory orders or decreoa relating to injunc- 
tions and reccivers, rigbt of appeal, § 291, pp. 
237-240 

Interlocutory proceedings, review, § 297, p. 353 
Intormodiate appellate courts, review of deci- 
Hious of, § 297, p. 430 

Tntervenors, right of apr>oal, § 289, p. 210 
ifntervention on appeal, 8 292, p, 2(58 
Invited error, reviow, § 207, pp. 357-862 
Issiiance of writs, § 286, pp. 199-202 
Issues, w^mand for purpose of determlning, § 301, 
p. 402 

Joinder of procoedings for review of separate 
judgnuuits, § 288 
JTolnt appeal, § 292, p. 266 
Judge«, § 283 
Judgmoht, 

Bntry, time for appeal as beglnning to run on 
the date of, § 293, p. 275 
Objections relating to, necessity of objections 
in trial court as prerequisite to review, 
§ 292, p. 258 

Judgndent liotwitbstandlng verdict, rendering 
.i\nlgnient on reversal for denlal of, § 301, p. 

' n.. ■** . 

nitiiu*' 

JudgnKuit on pleadlngs, necessity of speci al find- 
ings as regards review, § 299 
Judlclal sal^, right of appeal by purchasers, § 
289, i>. 211 



INDEX TOi EEDEBAL C0UBT8 


Circuit courts of appeals—Continued,- 
Jurisdiction, 

Afiirmance of judgment of dismissal for want 
of, § 301, p. 465 

Bonds and undertakings, actions to enforce 
liability, § 301, p. 505 

Conclusiveiiess on subscquent appeal of deci- 
sion relating to on first appeal, § 297, p. 
444 

Consent or eonduct of parties, jurisdiction 
not coiiferred by, § 287, p. 204 
Dismissal of appeal for want of, motion to 
dismiss not required, § 296, p. 338 
Lavv of case, decisions with respect to mat¬ 
teis of jurisdiction as, | 301, p. 487 
Mode of exercising jurisdiction, § 288 
Nature of, §§ 285-287, pp. 198-205 
Questioii of jurisdiction always open, § 287, 
p. 203 

Question of trial courfs jurisdiction as being 
before appellate eourt although not ai- 
gued, § 297, p. 438 

Raising question for first time on appeal, § 
292, p. 247 

Remand for purpose of detennining, § 301, p. 
462 

Rendering judgment on reversal fof want of, 
§ 301, p. 476 

Reversal for want of, § 301, p. 469 
Setting aside submission for lack of, § 301, p. 
450 

Jurors, 

Discretion of trial eourt, competency or qual- 
ifications, § 297, p. 389, n. 88 
Harmless error as to selection and impanel- 
ing, § 297, p. 425 

New trial on ground of misconduct, discre¬ 
tion of trial eourt, review, § 297, p. 398 
Presumptions relating to custody and con- 
diict, § 297, p. 379 
Qualifications and selection, 

Objections, necessity, § 292, p. 251 
Review of questlons relating to, presenta- 
tion by record on appeal, § 295, p. 320 

Jury-waived cases, review, § 298, pp. 445-454 
Law of case, § 297, pp. 439-445 
Deci sion as, § 301, p. 485 
Failure of trial eourt to follow, § 301, p. 498 
Liabilities on bonds and undertakings, § 301, pp. 
501-506 

Limitation of actions, 

Law of case, decisions as, § 301, p. 487 
Question of bar by limitations disregarded 
on review when not essential to decision, 

§ 297, p. 343 

Loss of right of review, § 289, pp. 212-215 
Mandamus, power to issue, § 286, p. 200 
Mandate, § 301, p. 484 

Amendment, § 301, p. 499 
t ‘ jBill of costs annexed to, § 301, p. 484 
. ; Certiorari from supreme courj; p^riety of 

issuance after sending dowr^ ‘ >’^andate, 

‘ § 204, p. 113 . ;* i 3,1 , 

Clarifieation, § 301, p. 499 ' 

OompUanoe with, §* 301, p. 489 ^ ; ; 

Construction of, § 301, pp. 484, 499 ■ 


Circuit courts of appeals—Continued, 

Mandate—Continued, 

Correction of, § 301, p. 499 
Costs, compliance with, § 301, p. 495 
Enforcement, § 301, p. 498 

Enforcement of judgment in accordance 
with, § 301, p. 494 

Entry of judgment as dirccted by, § 301, p. 
494 

Failure to follow, § 301, p. 498 
. Finality, § 801, p. 484 
Form of, § 301, p. 484 
Interost, compliance with, § 301, p. 495 
New tfial in accordance with, § 301, p. 497 
Obedience to, § 301, j). 48() 

Opinion as part of, § 301, p. 484 
Recall of, § 301, p. 499' 

Rendition of judgment in accordaiK^e with,. 
§ 301, p. 494 

Substantial compliance with as stiflldent, ^ 
301, p. 490 

Vacation of judgmont by lower eourt not- 
withstanding, § 301, p. 490 

Masters, 

Fees or compensation, diS('retion of trial 
eourt, review, § 207, pp. 400, 401 
Findings, 

rresumx>tions relating to on apt>eal, § 297, 
p. 385 

Review, § 207, p. 417 

Rendering judgmont on reversal on appeal in 
trial before, § 301, p. 478 
Report, 

Failure to print, (iis(Teti()n of lower cotirt 
in overruling exceptions, review, § 
297, p. 394 
Review, § 207, p. 417 

Mechanies’ liens, appeal by Ibmor secdcing priori- 
ty, other lienors as necessary arqyellees, § 292, 

p. 268 

Misjoinder of parties to appeal, eff(H*t, § 292, p. 
269 

Mistake, ro(iall and amendment of mandate be- 
cause of, § 301, p. 500 
Modificat ion, § 301, p. 459 

Enforcement of judgment after, § 301, p. 494 
Own judgment, § 301, pp. 483, 501 
Power of, § 301, p. 467 

Lower courfs power to modify judgment 
after ronnuid, § 301, p. 490 
Rehearing, modification of decision, ^ 300, p, 
459 

Supreme eourt, modification of judgimmt by 
supreme eourt on ccitiorari, § 204, p. 
123 

Moot questions, § 287, p. 204 ; § 301, p. 459 
Alfirmance in case of, § 301, j). 465 
Change of conditions creating, i? 301, p. 463 
Dismissal of appeal, § 296, p, 335 
Disregarded on review, § 297, p. 341 
Refusal to enter decision on, § 301, p. 459 
Rendering judgment on reversal, § 301, p. 
477 

Mortgages,, appeal by mortgagor or mortgagee^ 
rigb^t of, § 289, p, 210 
Motion, afiirmance on, § 301, p. 464 
' MpUon tp disnriss appeM, necessity, § 290, p. 337 



INDEX TO FEDERAL C0UBT8 


Circuit courts of appoali=i—Oontinued, 

Muuicipal corporationft, rlRht of apr>oal, § 280, p. 
212 

Nattiralizatiou prooocdings, appellate jurisdic- 
tioii, § 25)0, p. 215, n. 23 
Noglipai('(‘, 

lOxiwtouco of iirt involving qtiostion of fact, § 
25)T, p. 340 

I^aw of <'3is(\ (P^-clsioiiH witli respect to mat- 
t(‘r« of, § 301, p. 488 

New trUil, 

Apiunil froiu fliuil judgnient, roviow of ordor 
j^rjinting or dcniying now trlal, § 207, p, 
35 1 

Coiiiplljuun^ wllh niaudato directing, § 301, p. 
407 

(''oiKhKd'. of 011 nanand for, § 301, p. 407 
(V)rr(‘ctiou of errors by diroctiiig, § 301, p. 
474 

(\)sls of fonner trlal aa condltioii premleut 
to, J} 301, t>. ‘107 

TMscr('<lou of trlal eourt, revbuv, § 25)7, p, 305 
Kvi(U‘U<*o 011 rcanand for, § 301, p. 45)8 
InwtruotlouH oii riMtiaiid for, § 301, p, 45)8 
Tmsuos 011 naiiand for, 301, p. 45)7 
Tdniitliig lssii('« 011 , 8 301, p. 475) 

Motlon for aa coiiditloii pv(H‘edeut to appeal, 
§ 202, \h 205 

Ordera graiitiiig or diMiyliig, § 200, p. 229 
Partlal lauv trbil ou riworHal, ^ 301, p. 479 
Komaiid, imiwim* of lower court to graiit ufter, 
8 301, p. 41)1 

Idaiiand for, g 301, p. 478 

Nature nii<l oxtoiit of proceediiigs or- 
(Ivrod, § 301, p. 479 

Ucanaiid to pianiilt niotlou for, § 301, p. 402 
H(‘v<‘rsal Jind naiiiind giaiorally as reqtilrliig, 
^ 301, p, 400 

llevbnv of rulliig oii luotioii for, 

(Jrautiiig or deiiylng iiew trlal for error 
of fact, g 25)7, p. 403 

10’eaiaitatlou of questlou by reeord ou 
apiaail, g 205, p. 320 

Beope of Insues ou nauaiid for, § 301, p. 497 
Hpeeltb* order as reipilred ou reversal aud 
naiiaud, g 301, p. 400 

Tlmt‘ for uppiail as suspeuded iieudlug dlsiK)- 
sitlou of iiiotlou for, g 25)3, p, 27U 
Trial (ourt laitertaluiiig uiotlou for after ai>- 
pcail, g 204, p. 201 

Walver of jury ou remaud for, § 301, p. 408 

Nevvly dlseovcan^d (Addeuee, settlng aslde decrec 
ou, g 301, p. 405) 

Noujoliubu’ of parties to apptuil, cffect, g 25)2, p. 

209 

NotIe(‘, 

AppiMil, g 293, p. 271 

Paynieut of ('lork*s foes as prerequisite 
to tiliug, g 293, p. 275) 

Bonds and uiuU^rtakiiigs, aummary judgmout 
ou, g 301, p. 5tm 

Nun(‘ pro tunc orders, revorsal, g 301, p. 483 
ObjecUonk in trial eourt aud rulingH* thereon, § 
202, pp. 245-258 

Opluiou evldence^ harmless error lu admlsslou of, 
5 297, p. 432, n. 95 


Circuit courts of appoals—Oontinued, 

Opiuion of court, 

Mandate as including, §: 301, p. 484 
Trial judge’s opimion aa conatituting apccial 
liiiding of fact for purposes of review, § 
25)0 

Original juriadiction, powor to confer ou district 
court, § 301, p. 400 

l^artlal relief, pow('r to grant, § 301, i>. 459, n. 8 
Partial reversal, § 301, p. 472 
Ibirties, post 

Patenta, certiorari from supreitie court in patcuit 
cases, g 204, p. 112 

Paupera, aiipeal in fonna pauperis, § 293, p. 280; 

§ 300, p. 455 
PeraouiKd, g 283 

PeraoUa oiitltltHl to allege error, § 207, pp. 355- 
304 

Petition for roliOarlug, § 300, p. 457 
Pleadhigs, 

Ameudnient after remaud, § 301, p, 491 
Conclusi veneas on aubsequent apisml of docl- 
siou ou foruuM* appt^al as to suOlcloucy 
of, g 207, p. 444 

Construction as iuvolviug question of lavv for 
purtK)sea of review, g 207, p. 340 
DiH(‘retion of trial court as to matters rolat- 
iug to, review, § 207, p. 300 
narniless error as to matters relatlng to, g 
25)7, p. 424 

Jury-walved (*aaea, review of rulings on 
ph^adliigs, g 208, p. 447 

Objectloua relatiug to lu trial court» nwssl- 
ty for review, g 202, p. 240 
Preaurnptions relatlng to, g 21)7, p. 370 
Pemaud, ainenduuuit after, g 301, p. 491 
Peveraal for material error in rulings on, § 
301, p. 400 
Peview, 

Necosaity of looking to agreed atatoment 
of facta rather than pleadlugs, § 207, 
p. 343 

Prescuitatiou of queation by rccord on 
appcuil, § 295, p. 319 

Uuproved averuumts disregarded ou review, 
g 25)7, p. 352 

Waivor lu appellate eourt of objeetious relat- 
iug to, g 297, p. 439 
l^ostiKUKUuent of liearlug, g 300, p. 455 
Preeodeuce, apiaml from iuterlocmtory deeisiou, g 
300, p. 455 

PiMdudleial or luirml(‘sa error, g 207, pp. 422-437 
Pndimiuary iujuuctlou, eutry of decree ou appeal 
from order grantlng, § JW)1, p. 407 
Pnnnature appeal, g 203, p. 278 
Preseutatlou aud reaorvatlon in lower court of 
grounds of review, § 25)2, pj). 240-205 
lte<‘ord on apiK^al re(iulred to show, § 25)5, p. 
25)3 

Presumptlotm, g'207, pp. 307-388 

Ilurmless or prejudiclal cffect of error, § 297, 
p. 423 
Prlnting, 

Prlefs, § 206, p. 334 
Kecord on appoal, g 295, p. 310 
Procedendo, g 301, p. 484 
Procedure in geuerlil, g 292, pp. 240-271 
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INDEZ TO FEBERAL GOVRTB 


Circuit courts of appeals—Coutinued, 

Process, 

Amendment, discretion of trial court^ review, 
§ 29T, p: 390 

Objeetions relating to in trial court, necessi- 
ty, § 292, p. 249 

Review of defects^ presentation of question 
by record on appeal, § 295» p. 319 

Prohibition, power to issue writs, § 286, p. 199 
Public officers, 

Presumption as to performance of duties, § 
297, p. 368 

Successor, substitution of as party to appeal, 
§ 292, p. 269 

Puerto Rico, 

OveiTuling of irxsular supreme eourfs judg- 
ment invalidating tutor’s sale, certiorari 
from federal supreme court, § 204, p. 108, 
n. 93 

Review of decisions of courts of, § 228 

Supreme court of, § 290, p. 218; § 301, p. 
460 

Purehasers of property, rigbt of appeal, § 289, p. 
211 

Questions not passed on by trial court not to be 
raised on appeal, § 297, p. 352 
Questions of fact, review in general, § 297, p. 401 
Questions of law, review, § 297, p. 340 
Questions presented for review, § 295, pp. 319- 
323 

Raising questions for first time on appeal, § 292, 
p.241 

Reasons for decision of lower court, immateriali- 
ty of incorrect reasons for correct conclusion, 
§ 297, p. 344 

Recall of mandate, § 301, p. 499 
Receivers, 

Appeal, 

Final judgment, review of orders relat¬ 
ing to receivers, § 297, p. 354 
Interlocutory orders or decrees relating 
to, § 291, pp 237-240 

Neeessity of joining as appellees, § 292, 

p. 268 

Order appointing or discharging receiver, 
Consideration of motions to dismiss 
biU, § 297, p. 349 

Effect of supersedeas or stay of pro- 
ceedings, § 294, p 289, n. 89 
Orders or decrees relating to, § 290, p. 
',235. ^ 

;App^lees, § 292, p. 268 
Discretion of lower court as to matters relat¬ 
ing to, review, § 297, pp 393, 400 
! . Harmless error as to appointment of, § 297, 
p, 425^ n. 68 1 

Law of case, decision witb respect to matters 
relating to, § 301, p. 488 
Rigbt of appeal, § 289, p 211. 

Spcces^or, substitution pf as party tq appeal, 
§ 292, p. 269 

Reception of evidence, reversal for error ini rul- 
ings on, § 301, p. 471 f ..i i; . i • 

Record on appeal, § 295, pp. 292-325 

CJonsideration of record on former appeal in- 
volving same parties, § 297, p. 352 i 


Circuit courts of appeals—Continued, 

Record on appeal—Continued, 

Instructions to jury, absence from record, 
presumptions on appeal, § 297, p. 379 
Reduction of amount awarded, modification by 
means of, § 301, p. 468 

Referees, iindings or report, review, § 297, pp. 344, 
417 

Reference, 

Discretion of trial court as to matters relat¬ 
ing to, review, § 297, p. 394 
Harmless errors, § 297, p. 425 
Presumptions indulged on appeal to support 
proceedings, § 297, p. 372 
Remand, cost of refeience after, § 301, p. 494 
Reformation of judgment, § 301, p. 467 
Rebearing, § 300, pp. 455-459 

Affidavits supporting petition, § 300, p. 457 
Amendment or modification of judgment 
without granting, § 301, p. 483 
Appeal from bider granting or denying, § 290, 
p. 230 

Application for, § 300, p. 457 
Certification of question to supreme court 
after granting of rebearing, § 202, p. 102 
Conflict in decisions as ground for, § 300, p. 
456 

Death of party pending appeal as ground for, 
§ 300, p. 456 

Discretion of court, § 300, p. 455 
Disqualification of member of original court 
as ground, § 300, p. 456 

Extension of time for application, § 300, p. 
458 

Final judgment as essential, § 300, p. 456 
Grounds for, § p. 455 
Jurisdiction tO entertain petition for, § 301, 
p. 499 

Material error or omission as essential, § 300, 
p. 456 

Modification of original decision, § 300, p. 459 
Nature of rigbt, § 300, p. 455 
Overlooking points or autborities submitted, 
§ 300, p. 456 

Parties to application for, § 300, p. 457 
Points considered on application, § 300, p. 458 
Power to grant, § 300, p. 455 
Relief granted, § 300, p. 458 
Reversal on, § 300, p. 459 
Scope and conduct of bbaring, § 300, p. 458 
Second petition for, § 300, p. 458 
Theory on wbicb beard, § 300, p. 456 
■ Time for, 

Appeal, suspended pending disposition of 
motion, § 293, p. 270 

Filing application or granting, § 300, p. 
458 

Trial court as precludqd from entertaining 
or granting motion for, § 294, p. 291 
Reinstatement of appeal after dismissal tbereof, 
§296, p. 339 
Remand, 

'; Am^b^dment of plea(^ings. after, § 301, p. 491 
i » Avol4aiiqe of judgment or order after, § 301, 
p. 490 , 

Compllance witb mandate or directiom § 301, 
p. 489. /V .. rf , . , . 






INDEX TO EEDEUAL COUBTS 


Circuit courts of uppeala-Oontinued, : 

Remand—Coutinued, 

Costs, 

Compliance with mandate as to, § 801, p. 

405 

Koferoiico after romand, § 801, p. 404 
Pofoc‘ts 5 11 record on appoal, § 295, p. 814 
Iliroctlons on, § 801, p. 489 
Pisinissal or iionsnit aftof, § 301, p. 403 
K(iuity casos, § 801, p. 470 
Final dlsposltion, § 801, p. 400 
Fnrtiior proccMMlings after, § 801, p. 402 
Jurisdiction of, 

App(‘llnte coiirt after remaud, § 301, p. 

490 

l-iower court on remaud, § 801, p. 488 
Modiflcation of judgment after, f 801, p. 400 
New trial on or after nmuuul, § 801, pp. 401, 

400 

Obeying dlreotlons in, § 301, p. 480 
Order of, « 801, p. 484 
Parties, hringing in after, § 801, p. 402 
lM‘oceedIngs after, § 801, p. 402 
In app(41ate court, § 801, p. 400 
K<‘f(‘ren(‘e after, costs of, § 801, p. 404 
Ilehearlng in lower court after, § 801, p. 401 
Summary judgment after, § 801, p. 488, u, 47 
Supreme court, remand of cause by after re- 
vlew on certiorari, S 204, p. 124 
Wllliont doelsion. § 801, p. 402 
Remittitur, 

AOirmanee on eondltion of, ^ 801, p. 405 
Entry of judpapent In accordanoe with, § 801, 

I). 404 

Waiver of rigbt to appeal by eutering remit¬ 
titur to avold new trial, g 280, p. 218, n. 2 
Rendering final judgment, reversal, g 801, p, 472 
Rendering Judgment on reversal, want of juris¬ 
diction, g 801, p. 470 

Reservlng d<H4sion, eertlfying question of Juris¬ 
diction to supnmn» court, g 301, p. 460 
Restitutlon, 

Oompeliing or dlroctlng on reversal, § 801, p. 

482 

Reversal, cnformnent of right of, 5 301, p. 

400 

Retrlal, eptry of Judgment on mandato without, 
g 801, p. 404 

Reversal, g ;^)1, pp. 450, 408-488 

Amonnt or extept of recovery, § 801, p. 471 
Ancillary proc(‘edlngs as affe^ted, § 301, p, 

m 

Compellipg or dUTCtlpg restitutlon on, g 301, 
p. 482 

Confession of >rror, g 301, p, 46() 

I)ep<nident judgment or proceedlngs as affect- 
cd, g 301, p. 488 
Fffect of, g 301, p. 482 ‘ 

As a(IJudlc‘atlon of quostlons not dls- 
<-tissed and d^cided, g 297, p* 442 
Entry of judgnnmt hi accotdance '^Ith man¬ 
date, g 801, p. 4t)4 | 

Extent of, 

Froc(‘(‘dIngs ordered on rern^hd for new 
trlal, S 301, p. 479 ' 

Rellerf, i'301, p.'4T2, ■ 

Formal defocts or orrors, g 801, p; 470 

im 


Circuit courts of app4als-^Oontinued, 

Reversal—Oontinued, 

Ground for, § 301, p. 469 

Independent judgment or proceeding, effect 
011, § 301, p. 483 

Judgment notwithstanding verdict, deiiial of, 
§ 801, p. 475 

LaW of case, decision as, § 301, p. 480 
Limiting issnes on new trial, § 801, p. 479 
Materlal error of law as essential, § 301, p. 
400 

Nature of proccedings ordered on remand for 
new trial, § 801, p. 470 
New trial after, § 801, p. 406 
Remand for, g 301, p. 478 
Operation of, § 301, p. 483 
Orderiiig, 

Final judgment on, § 801, p. 472 
New trial or other proce(^dlngs, § 301, p. 
^478 

Partial reversal, § 801, p. 472 
Recer)tlon of evldeuce, erroneous rulings on, 
§ 801, p. 471 

Record on appesp failing to show facts es¬ 
sential to proper decision by appellate 
court, g 295, p. 314 

Recovery on wrong tbeory, § 801, p. 471 

Rehearing, g 800, p. 459 

Rendering final judgment on, § 301, p. 472 

Restitntion, 

ComiKdllng or dlro<‘tlng, § 801, p. 482 
Enforcement of right of, g 301, p. 400 
Scopo of relief, g 301, p. 472 
Several coparties, § 301, p. 472 
Supreme court, reversal of judgment on cer¬ 
tiorari; g 204, p. 128 

Te(*hulcal defects or orrors, g 801, p. 470 
Trivlal def(K*ts or errors, g 801, p. 470 
Want of jurisdiction, g 801, p. 409 
Wrong theory, permitting i-ecovory on, § 301, 
p. 471 

Review In genoral, § 297, pp, 339-445 

Jnry-waivod cases, g 208, pp. 445-454 
Matters not appgrent of record, g 205, p. 323 
Quostlons 'presented for review, § 205, pp. 
810-823 

Right of review, g 289, pp. 208-215 

Api>eal, right of in goneral, g 287, p. 202 
Suprente court, review of deolslona of Circuit 
courts of appeals, 

App(‘al, g 203, pp. 104-107 
Certiorari, g 204, pp. 107-120 

Rulea,g 284 / 

Hili of costs, annexlng to mandato, g 301, p. 

,484,; .. „ , 

Scire facias, power to Issue, g 286, p, 199 
Scope of i^eliefi reversal, § 301, p. 472 
Separate appeals, single record on appeal to be 
prepared, g 295, p. 809 

Separate statement of polnts on appeal, necessity, 
§ 296, p. 329, n. 72 

Service of brlefs, necessity of complying with 
' rules, § 296, p. 334 

Setting aslde of dvm judgment, g 801, p. 483 
Sevei^l trlals, rendering Judgment on reversal 
; affcerii 891, p^ 478 ^ ^ 
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Circuit courts of appeals—Continued, 

Sitting in banc, validity of cotirt rule permitting, 
§ 284 

Special vordict, direction. of judgment on re- 
versal, § 301, p. 475 

State courts, absence of appellate jurisdiction as 
to judgments of, § 290, p. 218 
State law, aseertainment and application of, 
binding effect, § 301, p. 488 
Statement of case, § 295, p. 305 
Statement of evidence, affirmance for want of, § 
301, p. 464 

Statement of facts, briefs reqiiired to eontain, § 
296, p. 333 

Statement of points on appeal, § 296, pp. 325-332 
Necessity, § 295, p. 308 
Statutory courts, status as, § 282 
Stipulations, 

Agreed statement of ultimate facts as equiva- 
lent to special findings for purposes of 
review, § 298, p. 453 
Decision on, § 301, p. 462 

Discretion of trial court as to granting or 
refusing leave to party to retire from, 
review, § 297, p. 389, n. 88 
Effect as to matters reviewed, § 297, p. 351 
Modification in accordance witb, § 301, p. 

467, n. 88 
Record on appeal, 

Correcting omission or paisstatement, § 
295, p. 315 

Disregarding stipulations not embodied 
in, § 295, p. 324 

Effect of stipulations, § 295, p. 296 
Striking out, 

Defective record on appeal, § 295, p. 317 
Improper provisions in judgment or decree, § 
301, p. 468 

Sua sponte, acting on behalf of person deprived of 
right to appeal, § 301, p. 460 
Subpoenas, power to issue in original contempt 
proceeding, § 286, p, 202 

Subseqiient appeals, law of case, § 297, pp. '439- 
445 

Subsequent proceedings, law of case, § 301, p. 487 
Substitution of relief other than that granted, § 
301, p. 468 

Sufficiency of evidence, review, presentation of 
questiou by record on appeal, § 295, p. 321 
Sufficient cause of action or defense, rendering 
judgment on reversal, § 301, P- 477 
Summary proceedings, 

Bonds and undertakings, § 301, p. 505 
Restitution, enforcement of fight of 6n re- 
* ' versal, § 301, p. 496 

Supersedeas or stay of proceedings, § 294, pp. 
286-292 

Power to issue writs of supersedeas, § 286, p. 
199 

Supplemental record on appeal, § 295, p. 309 
/ Supplementary proceedings and questions, review, 
§ 297, p. 353 

j Supfepae court, , 

Effect of decision of on seeond appeal to cir- 
duit eoUrt of appeals, § 297, p. 443 
ii - Modification of ruling by, § 301, p. 483 

Request for instructions from^ § 301„ p, 460 


Circuit courts of appeals—Continued, 

Technical defects or errors, reversal on, § 301, p. 
470 

Tbeory of trial in lower court, 

Adherence to on review, § 2^7, p. 346 
Appellant .conflned to on review, § 292, p. 244 

Time, 

Amendment of record on appeal, § 295, p. 316 
Taking and perfeeting appeal, § 293, pp. 272- 
278 

Transcript of record, definition, § 295, p. 307, n. 
57 

Transfer of cause and effect thereof, § 293, pp. 
271-286 

Mandate requiring transfer of cause on af- 
firming decree dismissing bili in equity, 
§ 301, p. 484 

Transferees of interest of parties to appeal, sub¬ 
stitution as parties, § 292, p. 268 
Trial, presnmptions as to conduct of in general, § 
297, p. 373 

Trial de novo, equity cases, § 297, p. 365 
Trivial defects or errors, leversal on, § 301, p. 470 
Trustees, right of appeal, § 280, p. 211 
Typewriting briefs, necessity of complying with 
rules, § 296, p. 334 

United States, right of appeal, § 289, p. 211 
United States Commissioners, api>ellate jurisdic¬ 
tion, § 290, p. 215i n. 23 
Unqualified reversal, effect, § 301, p. 482 
Vacation of judgment, § 301, p. 501 

By supreme court on certiorari, § 204, p. 123 
Own judgment, § 301, p. 483 
Verdict, 

Conclusiveness on appeal, § 297, pp. 404-408 
Presumptions relating to on appeal, § 297, pp. 
379-382 


Virgin Islands, 

Appeal as proper mode of review, § 288, n. 21 
Review of decisions of district court, § 230 
Waiver of, 

Defects in record on appeal^ § 295, p. 316 
Error in appellate court, § 207, p. 437 
Jury, scope of review in jury-waived cases, § 
298, pp. 445-454 

Objections as to parties on appeal, § 292, p. 
271 

Right to, ‘ 

Allege error, § 297, pp. 357-364 
Appeal, § 289, pp. 212-215 
Have appeal dismissed because of de¬ 
fects iirid irregularities, § 296, p. 337 


Want of prosecution, affirmance on motion for, fi 
301, p. 464 , . . 

Withdrawal of, ' , , 

Appeal, right of appqllant, § 296, p. 335 
Party to appeal, § 292, p. 270 
Witnesses, objectipns as to competency and exam- 
ination, necessity for review, § 292,.p. 252 
Writ of error, fonner .practice, § 288 
Wrong theory, reversal with order for ^ew trial 
„ , ^.or other proceedings when tried, on, § 301, p. 

'* ' '48l ' ' , ' V 

Citation, appeal to supreme court, § 201, p. 49 
CitieSi fMunicipal corporations^ geaneraHy^, post 


12^8 



INDEX TO FEDERAL COUBTS 


Oitizerif^, 

S(‘o, also, Oitis^onsliip or character of par- 
ti(\s, ctc., fjoiicrally, post 

Alhnis, a(*tions by or aRalnst citb.ens, vonne, ^ 22 
App(‘al to cir(‘ult coiirt of apponis In forma pau- 
p(M‘ls, no(*(\sslty of showing citizenship, § 202, 
p. 2S1 

Corpornliou as <‘itiz(‘n of stato wlioro iucorporat- 
0(1, 8 21, p. <S1S 

“Inhabitant.” as synonyinons, § 17, p. 814, n. 72 

Oitizonshir), 

Natun^ of, Hb 

K('vi(‘vv by snt)i‘(‘nio conrt of stato ootirts* doci- 
sions nbatiuK to, 201 

Citizonship or chara<'t(‘r of partlos, jurisdictlon dc- 
p(‘n(l(‘nt on, §{? -M -72, pp. 8(i2~0()2 
Adtnisslon of div(‘rsity of clti/Aniship, offoct, § 01 
Albnis, <*ontrov(n'si(‘s to whlch allou is party, 

8 r,2 

Ali^nimnit of i>nrtl(‘S accordhig to roal intorost, S 
ni) 

Ambassadors, ojisos aff(H‘tinR, § 44 
AssiKn<‘d nolens, (4c., actlons on, 8 07, pp. 804-808 
Assif^n('(‘s, citizcMishlp ()f assignor innuatorial in 
(l(4(M*inlning Jurlsdiction of actiou against, 
§ OH 

Assignnnmt of stib.hvt-inutfor of actlon, offoct, § 
72 

Assignor, n('c(ssslty of alloglng citlzonship of 
plalntitfs assignor, § 70 
Associatlons, 

(4tb/(Mishlp av<‘rin(‘nts, s\inicIoncy, § 77, p. 
008 

l)Iv('rHity of cltl/iOnshlp hotwocn mornbors 
and oppoiaaits, it 58, p. 882 
Statns as clti55oiis, S (VI 

AvioamaitH of cill/,onshlp, 88 75-77, pp. 004-008 
dhaugo of oltlWMiship, 8 71 

('hos(‘s in action, actlons on assignod notos, otc., 
8 07, pp. 804 808 

Oiolhision to (•onr(‘r Jurlsdiction, 8 70 
(lons<Mit of partlos, Jurlsdiction basod on dl- 
v(n'slty of cltl/amsblp uot coiifomai by, 8 

82, p. 022 

(lonsuls, cas(‘s aff(‘<*tlng, 8 44 
(lont rov(‘rsi(*H lH‘t\v(Mni citlzons of dlflforont statos, 
88 5 5 72, pp. 87(h001. 

Allgnnuait of partitas according to roal in- 
t(‘r(‘Ht, 8 ni) 

AnoHlary jurlsfliotlon, oxistonce lrro{^pc<‘tivo 
of cltl'/onsiiip, 8 P- '^00 
Asslgrual notos or othor ohoses in actlon, ac- 
tlons (»n. 8 pp, 8JVl-'808 
Asslgin^os, a<itons agalnst, 8 08 
Associationa, actlons by or agalnst, 8 (14 
(Umng(^ of cltijconship or n^sldonoe, 8 71 
(Utl/,t'usbip, naturo of, 8 50 
(lolhiHlou to oonfor JurlscUctlon, 8 70 
(h)partloH, cltiZ/onahlp of, 8 58, pp. 880-888^ 
(V)rp()ratlons, aotions by or agalnst, 8 02, pp. 
800-802 

Dlstiict of Cohmihia, actlons hy or agalnst, 
8 (HI 

Kntln^ controversy, determlnatlon of, § 11, p. 
700 

Fldnclarltjtt, actlons by or agalnst, § 01 
Intcrventlon, 8 09 


Oitissenshlp or character of parties, jurlsdiction de¬ 
pendent on—Oontinued, 

Controvorsies between citlsiens of different states 
—Oontinued, 

Necessary, indispcnsable, and formal partlos, 
8 00, pp. 885-888 

Partnorships, actions by or against, 8 05 
Itepresentativo capa<'ity, a(*tions l)y or against 
t)artios a(*ting in, § 01 

Territories, actions by or against citl/ams of, 
8 00 

Time as of wbidi Jurisdictlon detennincd, 
8 57 

Transf('r of subjCH-t-matter of action, offe(*t, 
§ T2 

Controversi(‘s between citl7,<nis of samc state, 8' 
72 

Olaimlng lands tinder grants of different 
States, 8 «52 

Coparties, citlzensbip of, § 58, i>p. 880-882 
Corporat lons, 

Citizieusbip avernients, siiflicieiicy, 8 77, p. 

907 

f^tatns as citizens, 8 02, pp. 800-81)2 

Frideu<*e establisblng Jurlsdictlonal faots, § 01 
Kx('(Mitors and a<bninlstrators, (‘iti/aniship aver- 
ments, nocessity and Hufbcien(*y, 8 77, p. 008 
Fondgn sovercdgn as lairty to eontroversy, 8 «54 
Guardian, cltl/.ensblp of i)arfy sning by, n(H*es- 
slty of alleging, 8 77, p. 008 
Interj)Iea(ler, dlverslty of cltly.enslilt), 8 58, p. 88,2 
Intervention, (iiv(U’slty of cltl/.ensblp, 8 00 
Lands clabmal by citi/-(‘ns of sanie state under 
grants of different states, 8 52 
Next frieiKl, eltizeusbiii of party sulug by, ne- 
(‘('ssll.y of alU‘ging, 8 77, p. 908 
Not(‘s, actions on assigued notes, otc., 8 07, pp. 

894' 898 
Partnersliips, 

(bti/.ensliip avernients, suniciciicy, § 77, p. 

908 

T)iv(‘rslty of cltl/AUisbip b(4wwi jiartuers and 
opiHuients, 8 58, p. 882 
Status as citb/(ni, 8 05 

PnliUc nilulsters, cascas affecting, § 44 
Ileceivers, cltlxeusblp averments, nocessity and 
suilbdency, 8 77, p. 008 

Hecord, (‘Itb/ensblp avennents in, §8 75-77, pp. 
004“9()8 

Sale or transfer of subject-matter of actlon, ef- 
fect, 8 72 
State, 

Controvorsies, to which state is party, 88 40- 
51, pp. 80,5-872 

Necosslty of bcing Citizen of, § 50 
Stipulation as to dlverslty of citlzeusbip, eff(K‘t, 

8 91 

Supnuiu* conrt, r<‘view of state (HiurtH’ judgments 
not deiKUident ou cltizensblp of parties, § 
241 

Territories, actlons between cltlzens of territory 
and citlzens of state, 8 06 
Tbird-party practlce, absence of diversity of cit- 
izensbip between thlrd party and origiual 
parties, immateriality, § 122, p. 990, n. 22 
Time as of wblch jurisdictlon determined, 8 57 
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Oitlzensliip or character of parties, jurisdictlon de- 
pendent on—Continned, 

Trustees, citizenship averments, necessity and 
sufficiency, § 77, p. 908 

United States, eontroversies to wtiiGh United 
States is party, § 45, pp. 802-865 
Waiver of objection to jurisdiction based on di- 
versity of citizenship, jurisdiction not con- 
ferred by, § 83, p. 922 

Civil rights, jurisdiction of actions for deprivation, 
§ 28, p. 839 

Amoiint in controversy, § 310, p. 522 
Claims against United States, 

Court of claims, generally, post 
Review by supreme court of district courts’ judg- 
ments on, § 224 
Venue of actions on, § 24 
Class suits, 

Dismissal or compromise, necessity of notice and 
courfs approval, § 142, p. 1182; § 162 . 
Federal Rules of Civil Procedure, § 123, p. 991 
Intervention, jurisdiction, diversity of citizen¬ 
ship, § 69 

Judgment, § 144, p. 1195 
Jurisdiction, 

District court, § 310, p. 526 
Diversity of citizenship, § 58, p. 882 
Reopening case or setting aside decree, rights 
and duties of parties, § 144, p. 1209 
Settlement, duty of court to protect interest of 
class, § 162 

Olayton Act, summons, issuance to marshal of an- 
other distelct, § 124, p. 1005, n. 11 
Clerical errors, 

Circuit courts of appeals, correction of, § 301, 
p. 468 

Judgment or order, correction, § 144, p. 1207 
Supreme court, judgment of, recall of mandate, 

§ 201, p. 101 

Clerk of court, 

Certificate, effect as bringing matters into record 
on appeal to supreme court, § 201, p. 57 
Entry of judgment, § 144, p. 1191 , 

Fees, 

Amount allowed as costs to be fixed by court 
rather than clerk, § 161, p. 1231 
Payment as prerequisite to filing notice of 
appeal to Circuit court of appeals, § 293, 
p. 279 

Taxation as costs, § 161, p. 1230, n. 88 
Filing of, 

Depositions, § 133, p. 1097 
Master’s report, ^ 139, p. 1158 
Pleadings, § 128, p. 1046 

Mailing copies of notice of appeal to Circuit court 
of appeals, § 293, p. 284 ' 

Mandate of supreme court, issuance on payment 
of costs and fees, § 201, p.,98, n. 10 
Drder to admit defendant under § 57 of Judicial 
Gode, copy atbested hy clerk as “certified 
copy”, § 125, p. 1024 

Ftocess, sighatures, § 124, p. 1003 1 

^ubpoenas, issuance, § 131, p. 1073 
Snppemental record dn- appeal' to Circuit court 
of appeals, direction to clerk of district court 
to certify, § 295, p. 309 

Taxation of costs, 1161, p. 1231 ' i 


Cloud on title, district courts, jurisdiction of suit to 
remove, § 310, p. 535 

Coercion, court of claims, pleading, § 347, p. 602 
Coilateral attack, assignment of judges, district 
courts, § 304 

Collateral proceedings and questions, review by Cir¬ 
cuit court of appeals, § 297, p. 353 
Collusion, 

Amount in controversy, dismissal of suit, § 93, 
p. 947, n. 77 

Conferring jurisdiction based on diversity of cit¬ 
izenship, § 70 

Comity, concurrent jurisdiction, effect of, § 355, p. 
622 

Oommencement of action, what constitutes, determina- 
tion according to Federal Rules of Civil Pro¬ 
cedure rather than state statute, § 188, p. 1279, 
n. 52 

Comments of trial judge, § 136, p. 1144 
Commerce, 

Jurisdiction of actions relating to, federal ques- 
tion, § 35, pp. 847-852 

Review by supreme court of state courts’ de- 
cisions involving, 

Authority of congress, § 259 
State inspection law, § 267, n. 86 
Commercial law, effect of state courts’ decisions on 
questions of general or commercial law, § 185, 
pp. 1272-1277 

Commissary of subsistence, court of claims, juris¬ 
diction of claim of for relief from responsibility, 
§ 338 

Commissioner of general land olRce, determination of 
claims to public lands, nature of power, § 2 
Commissioners, 

Appeal, right of appeal to Circuit courts of ap¬ 
peals, § 289, p. 211 

Finclings or report, review by Circuit court of 
appeals, § 297, p. 417 
Comraissions, 

Concurrent jurisdiction, review of, § 355, p., 621 
District of Columbia, review of decisions of, § 
324, p. 555 

Committing, insane persons, action by, diversity of 
citizenship, § 61 
Common law, 

Procedure, applicability, § 97 
Review by supreme, court of con^truction of by 
state courts, § 268 

State laws as rples of decision in actions at 
common, lavr, § 165 
Oommunity property, 

State laws as rules of decision, § 189, p. 1301 
State statutory presumptions relating to, effect, 
§ 132, p, 1081, n. 74 
Compensationi 

Masters, § 139, p^ 1157 
Witnesses, § 131; p. 1078 
Competent jurisdiction, definition, § 4, p. 779 
Oomplaint^ ; ’ r 

Dismissal, failure to state cause of action, pow¬ 
er of Oourt; § 142, p. 1174 

Federal Rules of Civil Procedure, § 128, p. 1033 
< . Jurisdiction, determination from allegations in, 
§ 74 

Stx^king out on moitidnj §• 128, p. 1062 

Supreme court, original proceedings, § 198, p. 16 


1280 



mmx TO FEDEBAL COJJWS * 


Compromise, 

Clas.s snits, nooosftity of notice and courfs ap- 
proval, § 142, p. 1182; § 162 
Review l>y supnnnc coiirt, Iohs of right by pay- 
meut of judgmont, § 201, p. 20 
Comptroller of oiirrouoy, injunction suits agalnst, 
(iistricts in whicli brought, § 21, p, 820, n. 23 
Conolusions of law. FiiuUngs and couclnf^ions, gener- 
ally, poi^t 

Conclusi venesH, 

Arbitration award, stato statute or practice as 
controlUng, § 144, p. 1102 
Costs, award of, § 101, p. 1231 
Kngrossod aot of logislaturo, state laws and de- 
(‘isions as authority, 180, p. 1282 
Fiudiugs of, 

K(‘f('r(a‘, mast(M', eto., r(‘view by eircuit court 
of appeals, § 207, p. 417 
Trlal court on revlew by Circuit court of 
app('alH, § 207, jip. 408-417 
Judgiueut in class aciious, § 144, p, 1105 
Master’s Ondlngs, 8 130, p. 1150 

Il(n'U‘w by cinaiit ('ourt of apponis, § 207, p. 
417 

Kecord ou app('al to, 

Circuit court of appeals, § 205, p. 318 
Stiprenie <*(mrt, 8 201, p. 67 
Itoturn of s('rvlc(' of proc(‘ss, § 124, p. 1016 
Hupnune (‘ourfs doclslon on certiorari to oir- 
ettit courts of appeals, § 204, p. 125 
Verdlet, by circult court of appeals, § 

207, pp. 4(H-1()8 

Coiuairnuit, and coudlctlng juiisdiction, 355-360, 
pp. 610-627 

Admiidstrailve boards and commlsHif)ns, reviow 
of, § 355, p. 621 

Aid of action In another court, procecdlugs in, 
8 357 

Anclllnry proceedings, (uiiertainlug, § 357 
AncIIlary i'efelver, appolntment In another dis- 
trict, § 356 

Annulllug deadslons of another court, § 350 
Attaelnnent, property In custodia legis in an¬ 
other court, contlictlng Jurlsdlctlon, ^ 355, p. 
623 

Clalius ngalnst tTidted States, § 355, p. 620 
District cotirts, § 300, j). 514 
Oonilty, effect of, {i 355, p. 622 
Considar courts, § 355, p. 621 
Court of customs and patent appeals, injunction 
against, § 350 

Crinies against United Htat(% § 355, p. 620 
Custodia It‘gls, proiK‘rty in, .'555, p. 622 
BcMdaratory judgnient, patent infringeincait suit 
suhH('(ju(‘ntly tlled, § .355, p. 621, n. 51 
Dlsinlssal in case of coutUcting jurlsdiction, § 
.355. p. 622 

Oarnishmeiit, property in custodia legis in an¬ 
other court, coufllctlhg jurlsdiction, § 355, p, 

Injunction, court Orst acqulrlng, § 3.58 
Island territorial c*ou|rts, § 355, p. 621 
Law of case, § 359 

Offenses against United States, § 355, p. 620 
Partlcular court, § 355, pp. 610-623 
Priorlty of jurlsdiction, § 355, p. 621 
Property in (uistodia legis, § 355, p. 022 
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Concurrent and conflicting jurlsdiction—Oontinued, 
Receivers, appointinent, § 356 
Retention of juriadiction by court first acquir- 
ing, § 355, p. 021 

State, actions to which party, § 355, p. 610 
Supreme court and, 

Ijower federal courts, § 103 
Stato courts over suits hy stato against eiti- 
zon ot another stato, § 194, p, 8, n. 16 
Territorial conrts, S 355, p. 021 
Ih-aiisfor of caus('s, § 360 
Unitod Statos, claims against, § 355, p. 620 
TTiiited Statos Court for China, § 355, p. 621 
Va(*ating docisions of another court, § 359 
CoiKhnnnatlon. Kininerit Domain, post 
Conditional sales, state laws as rules of decision on 
questions relating to, 8 180, p. 1287 
Oonduct of trial, § 136, p. 1144 

Condiiet or remarks of trial judgo, reviow by Cir¬ 
cuit courts of apiieals, 

Harmless error, § 207, p. 425 
Presumptions, § 207, p. 373 
('onfession of (u-ror, Circuit courts of appeals, re- 
v<M’sal on, ^ 301, p. 46f) 

Conf('ssion of judgmont, appoal to circult court of 
appeals, partiles confessing judgmont as appel- 
lees, § 292, p. 268 
Condiet of laws, 

Kedoral court as court of state, S 168 
State conrts’ docisions as authority, § 185, p. 1274 
(/ondi(‘ting jurlsdi(‘tion. Concurrent and condicting 
jurlsdiction, ante 

Conformity to stati» practico. Procedure and con¬ 
formi ty to state pnietice, post 
Oongross, 

Acts of. Pcderal statutos, post 
Contention that a('tlon under state authority vio¬ 
latos constitutioual limltiitlons on powcrs of, 
reviow by supremo court of docisions of state 
conrts, § 252 

Court of claims, jurIS(ll(‘tion of claims referrcnl 
hy, § 331, pp. 585-580 
District courts, creation by, 8 302 
District of Columbia, courts, 

Kstablishment, 8 323 

Rlght to confer authority and dutles not 
comiirehended withln Judiciary artkle 
of constitution, g 2 

Intorferonco wlth rlght to vote for congrossman, 
fodiital question, ■§ 28, p. 840 
Judiciary article of constitution, duty undor § 2 
Jurisdictlon, 

Conferred by, district courts, g 308 
Ikivvor to prescrlbe, etc., § 4, p. 777 
Local law, adoptlon as part of federal law of 
rules and atandards recoguissed by, § 160, n. 2 
I^ower to create courts and confer Judlcial power, 
8 2 

Procedure, power to regulato, § 05 
Process, authorlzation of federal district court 
to issue process beyond territorial limita of 
district, § 124, p. 1005 

Puerto Rlco, authority of district court derived 
from, § 318 
Supreme court, 

Appellate jurlsdiction, power to esftend, g 4, 
pp. 776-777 
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Congress—Continued, 

Supreme eourt—Continued, 

Appellate powers regulated by, § 199 
Duty to create, § 2 

luability to enlarge original jurisdiction, § 
193 

Power to take away right of appeal, § 201, 

p. 21 

Review of state courts’ decisions involving 
authority of congress over commerce 
and navigable waters, § 259 
Consent judgment, eourt of claims, § 353, p. 616 
Consent of parties, 

Circuit courts of appeals, decision on, § 301, p. 
462 

Jurisdiction not conferred by, § 83, p. 922 
Questions not raised and preserved for review not 
to be noticed on appeal to supreme eourt 
notwithstanding consent or waiver, § 201, 
p. 37 

Consent of state to be sued, § 49, p. 866 
Consolidation of causes, 

Actions for trial, § 136, p. 1138 
Appeal to supreme eourt, propriety of single ap¬ 
peal, § 201, p. 22 

Circuit courts of appeals, § 300, p. 455 
Discretion of trial eourt, review by Circuit courts 
of appeals, § 297, p. 394 

Notice of appeal to Circuit eourt of appeals, suf- 
fieiency of signing by attorneys for all com- 
plainants, § 293, p. 272 
Oonspiracy, 

Admission of declarations of alleged conspirators 
prior to proof of conspiracy, discretion of 
trial eourt, review by Circuit eourt of ap¬ 
peals, § 297, p. 395, n. 31 
Impeding justice, federal jurisdiction, § 30 
Constitution, 

State, review by federal supreme eourt of state 
courfs decisions of questions arising under, 
§ 263 

United States, 

Construction, state courts’ decisions, effect, § 
186 

Contention that action under state authority 
violates constitutional limitations on 
powers of congress or federal govern- 
ment, review by supreme eourt of de¬ 
cisions of state courts, § 252 
Jurisdiction of cases arising under, § 27, pp. 

829, 830; § 28, pp. 833-840 
Supreme eourt created by, § 191 
Constitutiopal courts, § 2 
Constitutional provisions, 

Court of claims, § 327 
District courts, 

Creation pursuant to authority of, § 302 
Jurisdiction, § 308 
Constitutional questions, review by, 

Circuit court of appeals, disregarding when not 
essential to decision, § 297, p. 343 
Supreme court, review of decisions of, 

Uistrict courts, § 220, pp. 129-132 
State courts, § 246, p. 154; § 272, p. 174 
Constitutionality of statutes, 

Federal statute, 

Intervention by government in support of, 
scope, § 123, p. 1000, n. 71 


Constitutionality of statutes—Continued, 

Federal statute—Continued, 

Motion to dismiss as presenting question of, 
§ 142, p. 1177, n. 82 

Supreme court, right to review not aifected 
by amount in controversy, § 201, p. 23 
Questioning in lower court, propriety of urging 
new grounds on appeal to supreme court, § 
201, p. 38 
State statute, 

Declining jurisdiction because question of 
involved, § 10 

State courts’ decisions as binding, § 171, p. 
1247 

Absence of authoritative state decisions, 
§ 180, p. 1267 

Construction of, 

Common law, review by federal supreme court of 
decisions of state courts, § 268 
Contracts, state laws as rules of decision, § 189, 
p. 1285 

Federal constitution, state courts’ decisions, ef¬ 
fect, § 186 

Federal Rules of Civil Procedure, § 96, p. 066 
Federal statutes, 

Jurisdiction, statutes relating to, § 5 
State courts’ decisions, 

Effect, § 187 

Review by supreme court, § 266 
Mandate of supreme court by court below, § 201, 
p. 98, n. 10 

Municipal ordinances, state courts’ decisions, 
Binding effect of, § 172 

Absence of decision by state supreme 
court, § 180, p. 1267, n. 43 
Review by supreme court, § 265 
Pleadings, § 128 
State statutes, 

Avoidance by Circuit court of appeals of ini- 
tial construction of local laws, § 297, 
p. 34d 

State courts’ decisions, 

Binding effect of, § 171, pp. 1247-1254 
Absence of authoritative state deci¬ 
sions, § 180, p. 1267 

Review by federal supreme court, § 264 
Wills, state laws as rules'of decision, § 189, p. 
1303 

Consuis, 

Jurisdiction of cases affecting, § 44 

Original jurisdiction of supreme court, § 195 
United States Court for China, 

Concurrent jurisdiction with consular courts, 
§ 355, p. 621 

Supervisory control over, § 322 
Contempt of court, 

Circuit court of appeals, 

Appellate jurisdiction in contempt proceed- 
ings, § 290, p. 215, n. 23 
Power to Issue subpoenas in original con¬ 
tempt proceeding, § 286, p. 202 
Punishment for, § 301, p. 499 
Uistrict of Columbia, review, § 324, p. 557 
Harmless error in respect of, § 324, p. 572 
Failure to, 

Make discovery, § 134, p. 1119 
Obey subpoen£i, §; 131, p. 1074 

Taking of depositions, § 133, p. 1088 
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(\>iitonii)t of (‘onrt—Coulinuod, 

Fiiiliiro to—C'(>utiuuo(l, 

Subluit to physiciil examination, effect, § 134, 
p. 1117 

Witnossos, ordor (*()nimitting wltucHS for refusal 
to tisstity, reviow l)y suprome court, § 201, 
p. 31 

Contonts of n^cord on apptuil to (drcuit coiirts of ap¬ 
ponis, 25)5, p. 205 
Coutinuanois 137 

Circuit courts of ai)i)('als, § 3(K1, p. 455 
Discrotion of trini (‘ourt, roviovv by Circuit court 
of api)(MUH, 8 207, p. 304 

District of Cobmibia, roviovv of discrotionary 
ruling as to, 8 324, p. 5(W 

Itovbw by (drcuit court of apr)oalH of rnling on 
luotiou for, pr(‘sout,ntion of (luostion by rec- 
ord ou appiail, 8 205, p. 310 
Suiumary judgiuont, (‘oiitiiiunuco to obtain alllda- 
vits, <4c., 8 144, p, 12(Hi 
Ooutrn(‘torM’ bonds, vouuo of actlous on, § 22 
Contracta, 

Ooncluwlv<ui('Ks on subsoiiuont npiionl of docislon 
by <*ircult court of appoals on formor ap- 
pmil, 8 207, p. 444 

Construet Ion as involving (piostion of law, ro- 
vl(‘vv by Circuit court of api)oals, 8-307, p. 
340 

Corporatious, stato statutos c‘xonii)tlng doinostic 
corporatlons froin liablllty to suit, validity, §' 
7, p. 787 

Court of clalins, jurlsdlctlou of claim against 
Unittal Statt‘s basod ou, 8 330, p. 583 
J.)lHcloHur(‘ of t(‘rius, ctc., propricty of motlon, 
8 128, i). 1054 
Iinjialniuuit. of obllgatlou, 

Jurisdictlon of cases arlslng undor federal 
(‘onstltutlon, 8 28, p. 834 
Kt*vi(‘\v l)y supremo court of state courts’ 
decislouH luvolving (piostlou of, 8 340 
State laws and (U‘eislons uot bluding on 
(pu^stlons of, 8 180, p, 1308 
Marrbal vvonnui, state laws as rules of ileclsion, 
8 180, p. 1301 

Munlelpallty, baleral cjuestlouM as to validity, 
lnt(M*pretation, or breacb, 8 28, p. 834 
Ibitents as subji^ct-inatter of contraet sougbt to 
b(‘ enforced, ete., jurisdictlon of actlon, 8 32 
Rcccdvers, anclllary Jurisdictlon of suit by ro- 
ceiver to nK'ovor ou coutract made by hlm, 
8 13, p. 804 

Sp(‘<4tlc j)crfonunnc(*, appll<*abIUty of statuto ro- 
latlng to Jurisdictlon of actlous ou asslgued 
choHos iu uctiou, 8 07, p. 805 
Stat(^ laws as rnlcs of doclsiou on (piostious re¬ 
lati ng to, 8 180, p. 1284 

States otllcor or agtmcy, maudatory docree com- 
pcdllug p(u-formauco of, jurisdictlon, 8 00, 
p. 872 

Tradt^-mark as Hubjo<‘t mattor of coutract sought 
to bo onforcod or auuullod, jurlsdlctlou of 
actlon, 8 34, p. 845 

ValUlity, ralsing (piestion for first time iu Circuit 
court of appoals, § 292, p. 243, u. 01 
Contributory uegllgonco, 

Amriuatlve defouso, duty of defendant to plead, 
§ 128, p. 1040, n, 49 


Contributory negligenoe—Oontinued, 

Burden of proof, stato nilo applled, § 132, p. 1082 
Conclusiveuess on subsequent appoal of dooision 
by Circuit court of appoals ou former ap- 
peal, 8 207, p. 444 

Particulars as to allegation or dofonse of, ro- 
quiring on motion, § 128, p. 1055 

Controversi os, 

"‘Cases” compared with term “controversios”, § 1, 
p. 772 

Citlziouship or character of parties, ete., ante 
Delinition, § 1, p. 773 

”Matt(u* in controvorsy,” § 55, p. 877, n. 30 
Judleial povvor rostrieted to casea and contro- 
vorsies, § 1, p. 772 

Cooperative marketing aaaociations, pleading as to 
naturo of as unlawful trust or combination un¬ 
der eommon law aa preseutlng no federal ques- 
tion, § 268, n. 87 
Copi es, 

Motion for more definite statemont or bili ()f par- 
tleulars, requlring copy of writlng under 
vvhieh liability ia aaserted, § 128, p, l()5't, 
n. 78 

Pleading copy of writton Instrument, Federal 
Bules of Clvil Procedur(\ 8 128, p. 1036 
Prodn<4,lon of documonts, ete,, for copying, § 134, 
p. nio 

Oopyrights, 

Infringemeut suits, 

Coiifonnity Act, applieability, 8 112 
Federal anci non-federal questlons, jurisdic- 
tlou, § 11, p. 793 

Jurlsdictloual avorinents, 8 80, p. 914 
Bight to attaehmont, § 126, n. 9 
Jtirisdletlon of actlous undor ctopyrigbt laws, § 33 
Supreme court, 

Boviow of stato courfa docislon onforcing 
comrnou-law rights of owiior of unpub- 
lishod play, § 268 

Bight to revi(‘W not (kqxnidont on amount 
in controvorsy, 8 201, p. 23 

Corporatious, 

Abutemout of dlroctor’^ actlon against other di¬ 
recto rs for uogUgenco and wasto on cossa- 
tion of plalntifPs dlrectorshlp, 8 143 
Agonts, foroigu corporatious, sorvice of process, 
§ 124, p. 1013 

Appoal to clrcailt courts of api)eala, 

Bight to appoal, § 289, p. 210 

In forma pauiKuds, § 293, p. 281 
Successor of dlssolved (‘orporation as sub- 
Htltutod party to appoal, § 292, p. 269 
Capacity to suo or be suecl, law governing, 8 
123, p. 985 
Citizen, 

Of state where Incorporated, § 21, p. 818 
Status for jurisdlctioual purposes, diverslty 
of citlzenship, § 63, pp. 890-893 
Citizenship averments, sufficlencty, 8 77, p. 007 
Class suits, small group of investors, necessity 
of proving representative*s character, § 123, 
p. 992, n. 81 

Consolidation distinguishod from merger, § 63, 
p. 892, n. 45 

Deposltions, § 133, p. 1087 
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Corporations—Contimi^d, 

Dissolutiori, 

Capacity of directors to sue on behalf of dis- 
solved Corporation, § 123, p, 986, n. 33 
Status of dissolved Corporation as re^ards 
diversity of eitizenship, § 63, p. 890, n. 28 
Successor of dissolved Corporation as sub- 
stituted party to, 

Appeal to Circuit court of appeals, § 292, 
p. 269 

Proceedings for review by supreme court, 
§ 201, p. 45, n. 47 

Suit by stoekbolder, jurisdiction based on 
diverse citizenship, § 55, p. 877, n. 30 
Survival of caiise of action, effect of state 
statutes, § 143 

Districts in which actions by or against must 
be brought, § 21, pp. 818-824 
Government corporations, jurisdiction of actions 
by or against, § 41 

Nature of power conferred on state courts, 
§ 2 

Income taxes, state laws and decisions not bind- 
ing as regards federal questions relating to, 
§ 189, p. 1312, n. 5 

Jurisdiction, internal affairs, discretion, § 10, n. 
82 

Merger distinguisbed from consolidation, § 63, p. 
892, n. 45, 

Officers and employees, 

Action against foimer officers and directors 
‘ for fraud, etc., noiijoinder of nonresl- 
dent officers and directors, effect, § 123, 
p. 990, n. 67 

Foreign corporations, Service of process, § 
124, p. 1014 

Pleading, execution by corporate officer bn in- 
formation and belief,^ propriety, § 128, p. 
1031 

Presumption on appeal to Circuit court of ap¬ 
peals as to regular action on part of, § 297, 
p. 368 

Resident of state wbere incorporated, § 21, p. 818 
Review by supreme cotlrt, right of stockbolders 
or bondholders of corporate party, § 201, 
p. 35 ■ 

‘ Service of process, Federal Rules of Civil Pro- 
cedure, § 124, p. 1008 

State laws as rules of decision on questions re¬ 
lating to, § 189, p. 1305 

, State statutes affecting actions by or against, 
V § 7, p. 787 

Siipula,tion as to existence pf, effect as admis- • 
sion of citizenship, § 91 
Stock and stockholders, post 
, Witnesses, calling officer, etc., of Corporation 
, which js adverse party, § 131, p. 1077 

Oosts, § 161, pp. 1220--1233 
I Amount in conttoversy for jurisdic-tional piitposes 

■ ^ with regard to, 

i' ' /'Digtrict courts, § 310,'p. 522 

Review by supreme court, § 201, p. 25 
Appeal review judgment, etc., in sd far as it 
merely awards or denies costs, § 290, p. 232 
Circuit courts of ap^eal^ ante i - j - 


Costs—Continued, 

Determination by lower court where mandate of 
supreme court is silent as to costs, § 201, 
p. 100, n. 19 

Discretion of trial court as to matters relating to, 
§ 297, p. 400 

Dismissal or withdrawal by appellant of appeal, 
cbarging appellant with costs, § 296, p. 335, 
n. 18 

Fees distinguisbed, § 161, p. 1221 
Moot case, retention of appeal merely to deter¬ 
mino costs, § 296, p. 336, n. 22 
Objeetions relating to, ' necessity of objections 
in trial court as regards review by Circuit 
court of appeals, § 292, p. 258 
Presumption in favor of action of lower court, 
§ 297, p. 388 

Proceedings in forma pauperis, certiorari from 
supreme court to Circuit courts of appeals, 
§ 204, p. 126 

Questions relating to, presentation by record on 
appeal, § 295, p. 320 

Befusal to answer requests for admissions, ex¬ 
tra expense of proof, § 134, p. 1119 
Supreme court, post 
Territorial courts, § 312 

Time for appeal as affected by time of taxation 
of costs, § 293, p. 273, n. 16 

Counsel fees. Attorneys’ fees, ante 
Counterclaim. Set-off and counterclaim, post 
Counties, 

‘ Actions against, jurisdiction not limited by Elev- 
enth Amendmeht, § 49, p. 867 
Appeal, right of appeal to Circuit courts of ap¬ 
peals, § 280, p. 212 

Applicability of statute relating to jurisdiction 
of actions on assigned notes, etc., § 67, p. 895, 
n. 65 

Citizens, status as regards diversity of citizen¬ 
ship, § 63, p. 890, nn. 28, 29 
Conditions precedent to actions against, applica- 
tion of state law, § 162 

State laws as rules of decision on questions re¬ 
lating to, § 189, p. 1283 

Treasurer, personal interest in litigation as re¬ 
gards review of judgment compelling ac- 
counting to City, § 273, n, 25 

Court clerk. Clerk of court, ante 
Court-martial, contention that accused was twice 
punished for same offense, review by supreme 
court, § 237 
Court of appeals, - 

Circuit courts of appeals, ante 
District of Columhia, bost 
Court of claims, §§ 327-354, pp. 578-619 

Abandoned Property Act, jurisdiction of claims 
under, § 330, p. 582 
Additional findings, request for, § 352 
Admissibility of evidence, § 348, p. 606 
‘Advisory nature, § 327 

Advisory opinions, reference of claims by bead 
'of dbpattmefits f6r, § 332 
AffidaVite, admissibility, § 348, p. 608 
Aliens^ , 

' • ^ ' ' 'Limitations tolled during compuli^ory absence 
of, § 343, p. 598, h. 65 
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Court of claima—Oontinned, 

Aliens—Gontinued, 

Prosociition of chiima against United States, 

§ 

AmeiidiiuMit, 

Findiiigs, § .'r>2 
Judgineiit, 8 252, p. 010 
New trial, motion for, § 254 
Parties, 245 
Pleadlng, § 247, p. 004 
Appearauce, S 240 

Appror>riatr<)U for paymeut of claim, defense 
of lai)se of, § 244 
Appropriation of property, 

XauuI by govorniueut, judgment for value, 
§ 252, p. (514 

SufOcbaicy of evidence as to, § 248, p. 007 
Assigii(‘d elalma against governmout, jurisdiction 
of, ^ 222 

Atloriay goneral, process served on, § 240 
Pilis of partlcidars, § 247, p. 004 
Poiindari(\s, snllicitaicy of evidence as to, § 248, 
II. 007 

Pnrden of proof, § 248, p. 005 
Capture of, 

Disbiirsing ofTli^er, jursdlction of claim for 
rellef froin responsiblllty for loss, 8 2J18 
ProiKudy, r(>ll{‘f In resTK‘Ct of, § 252, t>. (>14 
CVrtlorarl frcvm supreme court, § 225, p. 142 
(ll(i'/enMliij), ))tir(len of proof as to, 8 248, p. 000 
CIvll war elalms, JuHsdlctlon, § 220, p. 582 
Claimnnt, new trial on motion of, § 254 
(y)(M‘<‘lon, pleading, § 247, p. 002 
Collector of internnl revomie, jtirlsdictlon to ex- 
t(‘nd rellef to oa account of losses, 8 228, n. 2 
(!oinmIssary of snbslstence, jurisdlctlon of claim 
of for rellef from responslblllty, 8 228 
Computatlon of limitat Ion jierlod, 8 242, p. 507 
Concbmions of Inw, sfat(mients of, 8 *T>2 
ComduslveuosH of jiidgmcmt, 8 252, p. 0.17 
Condltions preeedent to suit, 8 242 
('ongress, 

Jurlsdietlon of clalms rcferred by, § 2Jil, pp. 
585-580 

Witbdrawal of Jurlsdlction, § 228 
Congressloual cases, 

Findings, 8 

Judgment, 8 252, p. 012 
Trial of, 8 249 

Consent Jiidgment, § 252, p. 610 
('onsolidatlou of cases, 8 341 
(Jonstitutlonal provlsions, § 227 

Jurisdlctlou of claims foundecl on, § 230, p. 
582 

Constrnction of, 

PleatllngH, 8 247, p. 001 
Mtatutes, proc^edure, 8 241 
Contracts, 

Jurlsdlction of daim based on, f 220, p. 582 
ButHclency of evidence respocting, § 348, p. 
608 ^ . 

Correction bf judgment, § 258, p. 616 
Counterdaims. Set-off arid counterclaim, post 
Cross-bill, § 247, p. 004 ^ 

Ousfoms duties, Ifhdtatlons in respect to claims 
for 'dutiofi overpaid, 8 343,''jp. 597, n, 62 


Court of daims—Oontinned, 

Bamagos awarded, 8 252, p. 01*2 
BedSion, rnles of, 8 251 

Uedaratory judgment, jurisdiction to render, 5 
228, n. 84 

Default jvidgmont, 8 252, p. 010 
Defenses, § 244 

Deinaiid, coiidition r^recedent to suit in, § 242 
Domurrcr, 8 247, p. 002 
Demurrer to evidence, § 240 

Dent Act, JurisdI(*tion of claims under, 8 220, p. 
582, n. 12. 

Depositions, § 248, p. 008 

Disability, suspension of statuto of limitations 
during period of, § 242, p. 598 
Disbursing ofRcers, jurisdiction of claims for re- 
lief from resimnsibility, 8 228 
Discretion, new trial, se(‘ond motion for, § 254 
Dismissal or discontinnance, 8 252, p. 614 
District of Cfdinnbia, 

Jurisdiction of daims against, § 227 
Kevievv of dc^cisions of, § 224, p. 550 
Dlvision of court, judgment in case of, § .252, p. 
014 

Dnress, biirden of proof as to, § 248, p. 000 
Kminent domain, jurisdiction of claim based on 
taking of property, 8 220, p. 582. 

Dnforcement of judgment, § 252, p. 010 
K(luUy jurisdiction, § 328; § 353, p. 014 
Kstablislimeiit, § 227 
lOstoppel, 

Deci,sion on, 8 251 
Debaise of, § 244 
Kvldoncc', 8 248, pp. 005-000 
lOxamlnation of dalmants, 8 248, p, 008 
Kxwitive departments, 

(bUling on for Information, § 248, p. OOO 
.Turisdietion of daims referrod by, § 2.22 
Pleading claim ordinarlly settlcd in, § 347, 

p. 002 

Keview of decislons of, 8 2.20 
Kxccutors ond administrators, revival In name 
of administrator, 8 215 

Ex parte aflUbndts, admlsslbility, § ,248, p. 008 

Extent of rellef, § 252, p. 012 

Eact (piesllons, determluatlon of, § 340' 

Ews for servic‘es, account as couditiou procedent 
to suit for, § .242 
Flndings, 8 252 

; Gonformlty of judgment to, § 353, p. 015 
Iloview by aupreme court, § 235, p. 142 
Fraud, 

Bnrden of proof, § 248, p. 000 
(b'oss-blll setting up, 8 347, p. 604 
Examluatiou (xf clalmant rcsi>eeting, § 248, p. 
008 

Pleading, § 247, p. 602 
Sumciency of evidence as to, § 348, p. 607 
General average under maritime law, limitations 
in respect of claim for, § 842, p. 507, n. 52 
Gold c(5rtlficates, sTirrender to treasury, jurisdlo 
tlon of adiion for damages, § 330, p. 585, n. 24 
^ovemirtont departments, calling on for Informa¬ 
tion, § 348, p. m 

Oratu ities, reCovery ib, § 328, n. 84 
History, § 227 
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Court of claims—Continiied, 

Implied eontracts, 

Jurisdietion of claim based on implied con- 
tract with government, § 330, p. 583 
Pleadhig, § 347, p. 602 

Impressraent of property, relief as ■ to, § 353, p. 

614 

Indians, 

Depredation claims, 

Amenclment as to parties, § 345 
Bismissal, § 353, p. 615 
Judgment, § 353, p. 613, n. 63 
Jurisdietion, § 335 

Pleading, time for, § 347, p. 601, n. 93 
Jurisdietion of claims arising out of treaty 
with, reference by congress, § 331, p. 587 
Information by government departments, calling 
for, § 348, p. 609 

Insane claimant, limitations applicable to, § 348, 
p. 598, n. 64 

Interest, allowance of, § 353, p. 614 
Interrogatories, § 348, p. 608; § 349 
Interstate Commerce Commission, jurisdietion to 
enforee award, § 328, n. 84 
Intervention, § 345 

Limitations applicable, § 343, p. 597 
Introduction of evidence, rules pertaining to, § 
349 

Issues, § 347, p. 605 
Joinder of parties, § 345 
Judgment, § 353, pp. 613-618 
Amendment of, § 353, p. 616 
Conclusivoness, § 353, p. 617 
Conformity to pleading, proof, and findings, 
§ 353, p. 015 

Congressional cases, § 353, p. 613 
Consent, § 353, p. 616 
CoiTection of, § 353, p. 616 
Lnforcement, § 353, p. 616 
Paymeiit of, § 353, p. 616 
Postponing entry of, § 353, p. 613 
Power to render, § 353, p. 613 
Report to congress without rendering, § 353, 
p. 615 

Res judicata, § 353, p. 617 
Suspension of payment, § 353, p. 617 
Jurisdietion, §§ 328-340, pp. 579-593 

Abandoned Property Act, § 330, p. 582 
Alien enemies, recovery of property taken by 
government, § 330, p. 583, n. 15 
Aliens, claims against government, § 329 
Amount due to United States, § 328 
Assigned claims against government, § 333 
Burden of proof, want of, § 348, p. 606 
Civil war claims, § 330, p. 582 
Congress, claims referred by, § 331, pp. 585- 
589 

Consent to, § 328 

Constitution, claims founded on, § 330, p. 582 
Contracts, claim against United States based 
on, § 330, p. 583 
Counterclaims, § 336 
Dent Act, § 330, p. 583, n. 13 
Disbprsing officers, i^elief from responsibility, 
§ 338 

District of Golumbia, claims against, § 337 
Equity, § 328 ... 


Court of claims—Continued, 

J urisdiction—Continued, 

Exeeutive departments, 

Claims referred by, § 332 
Review of decisions, § 339 
Implied contract with government, § 330, p. 
583 

Indian depredation claims against govern¬ 
ment, § 335 

Money demands against United States, § 330, 

■ p. 581 

Nominal damages, action for, § 330, p. 585 

Patent cases, § 330, p. 585 

Pending suits in other courts, § 329 

Pensions, § 330, p. 685 

Prize courts, review of decisions of, § 340 

Referred claims, 

Congress, § 331, pp. 585-589 
District of Columbia, § 337 
Exeeutive departments, § 332 
Reformation of contract with govemrnent, 
§ 330, p. 683 

Right created against United States without 
statutory remedy, § 329 
Set-off and countorclaim, § 336 
Statutory nature, § 328 
Territorial extent, § 328 
Treaties, claims growing out of, § 334 
Treaties with Indians, reference by congress 
of claim arising out of, § 331, p. 587 
Tiicker Act, § 330, p. 583, n. 15 
United States, claims against, §§ 329-335, pp. 
580-591 

IVar claims, § 330, p. 582 
Laches, effect of, § 343, p. 597 
Law governing procedure, § 341 
Law questions, determination of, § 349 
Leave of court, 

Amendment to pleading, § 347, p. 605 
New trial, motion for, § 354 
Legislative nature, § 327 
Limitation of actions, § 343, pp. 595-599 
Accrual of right, § 343, p. 697 
Commencement of statutory period, § 343, p. 
597 

Computation of period, § 343, p. 597 
Congressional reference as suspending run- 
ning of statute, § 343, p. 500 
Consolidated claims, § 343, p. 597 
Intervention, § 343, p. 507 
Pleading, § 343, p. 695 
Referred claims, § 343, p. 595 
Retroactive effect of statute prescrihing, § 
343, p. 596, n. 37 

Revival of claim barred, § 343, p. 596 
Rules of court, § 343, p. 695 
Soldiers’ and Sailors’ Civil Relief Act as sush 
pending running, § 343, p. 599 
Statutory provisions, § 343, p. 595 
Suspension of statute, § 343, p. 598 
Waiver, § 343, p. 596 

Loyalty of claimants, showing as to, § 349 
Mails, compensation for carrying, jurisdietion to 
fix, § 328, n. 84 
Merits, hearing on, § 351 

Military forces, jurisdietion of action for value 
of property .taken by, § 328, n. 84 
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Oourt of (‘lairns—Continued, 

Misj()in(i(n* of pnrtios, § 345 
Monoy d<"maiKls, actiiig on, § 328 
Moral oldigatioiis, 

(V>nsi(l(M*ntion of, § 328, n. 84 
Suflicioury of ovidcaicxi as to, § 348, p. 607 
National Tinhistrial K(‘covcry Act, jnrisdiotion of 
(dainis for iiuavaHod c:osts nndor, § 330, p. 
582, n. 10 

Natuir of r(di(^f grantod, § 353, p. G13 
N(^glig(Mic(' of partios, decision ou estoppol aris- 
iug froin, § 351 
N(nv trial, § 354 

Additional audlngs on motion for, § 352 
Novvly di.s(*ov(M*t‘d (nddcnco, now trial on gronnd 
of, § 354, n. 33 

Nonilnal damag('s, jnrisdictiou of action for, § 
330, I). 585 

Opiniou of oourt, rt^foronoo to by supreme conrt 
on re-vi('\v, § 235, p. 144 
rarti(‘S, ^ 345 

Annuidnunit iutrodiudng new parties, § 347, p. 
004 

Pat(nit eaM('H, 

Int(n’rogatorl(^s, § 340 
Tnt(‘rvontlon, § 345, n. 80 
«Turlsdlctlon, 8 330, p. 585 
Validity Jind infrlngeinent as onestlons of 
fn<‘t for rairriosoH of revi('w by supreme 
eouri, 8 235, p. 144, n. 47 

PnymanOM', Jurlsdlelion of elaim of for rolief 
from r(‘sponHl]»nity, § 338 
Paynumt of judgimmt, 8 353, p. 616 
Pendlng suits lu odun* eourls, jurisdletion as to, 
8 320 

P(‘nHl()nM, jurlsdlelion in n^speet of, § 330, p. 5ftT> 

Petitlon, r(‘(piisit(\s of, 8 317, p, 601 

Pl(‘a, obj('eiionH to jurlsdlelion raist^d by, § 347, p. 

(m 

PUmdings, 8 347, pp. (501-005 

(^nifonnlly of JudgtiHnit to, 8 353, p. 615 
U(‘fer(uie(‘ (o by supriune eourt on review, § 
235, p. 144 

PoHlmaHt(U’s, jnrisdietlon to extend relief to ou 
mrount of lossiss, 8 338, n. 3 
Poslponing (Hilry of judgnumt, § 353, p. 613 
Powtu’ to ln‘nr and (l(4(uanine eontroverslos, na¬ 
ture^ of, 8 2 

IVaetlets nU(‘s of, § 311 
Pn^sumptions, 8 318, p. (K)5 
Prlz(* eourlH, revl(‘w of (bHdsions of, § 340 
Protaaluns 88 341 351, pp. 518M510 
('onsolldntlou of eases, § 341 
(lonstruetlon of stntut(s § 341 
laiw governlng, 8 341 
lUiles of in geu(‘ral, 8 341 
Proe(^SH, 8 346 
Proof, 8 347, p. m 

(!onfonnlty of Jndgment to, § 353, p. 615 
Taklng of, 8 348, pp. (K)5"6()0 
Purpose of, 8 327 

C)uartermaster, jurisdietion of elaim of for relief 
from responsibllity, 8 338 
lUMdproelty, parti<^, § 345, n. 84 
Ileeoupxnent, § 347, p. 603 


Oourt of claims—Continued, 

Referenees, § 350 
Referred claims, 

Jurisdiction, 

Congress, § 331, pp. 585-589 
P i striet of Colnmbia, § 337 
Exeentive departments, § 332 

Limi tuti ons as to, § 343, p. 595 
Reforrnation of contract, 

Jurisdiction of iietition for, § 330, p. 683 
Power as to, § 353, p, 614 

Rebearing, § 353, p. G16 

lieinstateinent of elaim clismissed, 8 353, p. 615 
Rejeet,(‘(l claims, limitations appli(*al)le to, § 343, 
p. 507, n. 52 

Relief grantod, § 353, pp. 613-018 
Remedy, jurisdiction whero statuto creatos rigbt 
withont fnrnishlng remedy, § 329 
Rejiort, 8 352 

Report to oongress withont i^endering judg- 
nuuit, 8 353, p. 615 

Representativo capacity, pleadiiig, 8 347, p. 602 
Res judicata, 

Doetrine as aprilicable, § 353, p. 617 
New trial, denial of motion for, 8 354 
Roview of deeisions of exeentive department, 8 
339 

Revival of claims barred by limitations, § 343, p. 
596 

Rul(‘s of conrt, 

TJmltations, § 343, p. 505 
New trial, § 354 
R(‘f(u*enees, 8 350 

Rnles of decision, § 351 
Rnles of pro(‘('dnre, 8 341 
Set-off and (‘onnterelalm, post. 

Several claimants, joinder as parties, 8 345 
Shipplng board,^ limitations respeeting elaim for 
comi>ensati(>n Iiefore, 8 343, p. 597, n. 52 
Soldiers’ and Sailors’ Civil Relief Act, suspension 
of rnnnlng of limitations against elaim un¬ 
der, § 343, p. 509 

States, jnrisdietlon of action arising ou elaim 
agalnst government, § 330, p. 582, n. 10 
Statntory provisions, limitation of aetious, 8 343, 
p. 505 

Stipnlation, judgment on, § 353, p. 616 
Subpoena duces tocnm, ealUng on (‘xecntlve de- 
partments for informatiou as in nature of, 
§ 348, r>. 609 

Substltiitlon of parties, § 345 
Supreme conrt, 

Leclslons of as controlling on, 8 351 
Roview liy supreme conrt of deeisions of, § 
235, pp. 142-145 

Susixmsion of, 

Pnyment of judgment, 8 353, p, 617 
Rumiing of limitations, 8 343, p. 508 
Tcrritorial jnrisdictiou, 8 328 
Tort, jurisdiction of claims against United States 
iiot sounding in, § 330, p. 581 
Treaties, Jurisdiction of claims growing out of, 
8 334 

Trial, 8 349 

Ultimate facts, finding on, § 352 
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Court of elaims—Continued, 

United States, 

Jurisdietion of elaims, 

Against, §§ 329-335, pp. 580-591 
By, § 328 

New triai on motion of, § 354 
United States Shipping Board Fleet Corporation, 
jurisdietion of suits against, § 329, n. 99 
Varianee, § 347, p. 605 
Verification of petition, § 347, p. 602 
Vested rights, jurisdietion limited to, § 328 
Waiver, 

Incompetent evidence, § 348, p. 607 
Limitations, § 343, p. 596 
War elaims, jurisdietion, § 330, p. 582 

Claim for losses by disbursing ofRcers, § 338 
Weight and sufficiency of evidence, § 348, p. 607 

Court of customs and patent appeais, 

Ijxclusive jurisdietion, § 355, p. 619 

Injunction against, concurrent jurisdietion, § 359 

Legislative court, § 2 

Review of decisions of by supreme court, § 236 
Court officers, fees, taxation as costs, § 161, p. 1230 
Creditors’ bilis, 

Avoidance of fraudulent conveyance, necessity of 
adjusting legal remedies, § 162, n. 30 
Jurisdietion, 

District courts, § 310, p. 535 
EHect of different remedy under state stat¬ 
ute, § 166, p* 1241 

State laws as rules of decisions on question of 
property subject to, § 189, p. 1290 
Oriminal jurisdietion, United States Court for China, 
§ 322 

Oriminal law, 

Power of arrest, etc., conferred on state magis- 
trates by congress, nature of, § 2 
State laws and decisions as authority on ques- 
tions concerning cnminal'law of state, § 189, 
p. 1292 

Oriminal proeeedings, 

Admissibility of evidence, efifect of state rules, § 
132, p. 1084 

Appeal by United States from district courts to 
supreme court, § 223 

Certiorari from supreme court to Circuit courts of 
appeais, petition by government, § 204, p, 114, 
n. 39 


Cross assignment of errors on appeal to Circuit court 
of appeais, § 296, p. 328 
Cross bilis, ^ 

Aneillary jurisdietion, § 13, p. 798 
Citizenship, necessity of averments, § 

Supreme court, original proeeedings, § 1J8, p. in 

Cross elaims, 

Definition, § 128, p. 1041 
Pleading, § 128, p. 1041 

Cross-examination of witnesses, § 131, p. 1077 
Review by Circuit court of appeais, 

Discretion of triai court, § 297, p. 395 
Harmless error as to form and scope of, s 
297, p. 431, n. 94 

Rulings 011 admissibility of evidence, record 
on appeal required to contain sufficient 
testimony in cliief, § 295, p. 321 
Taljing of depositions, § 133, p. 1091 
Cuba, Citizen of as alien, § 53, n. 10 
Gure of error in instructions, § 207, p. 429 
Custodia legis, concurrent jurisdietion respecting 
property in, § 355, p. 622 ^ 

CustLy of children, Oistrict of Columbia, review of 
order awarding, § 324, p. 657 
Customs, state laws and customs of local eharactei 
as rules of decision, § 165 

Customs court Court' of customs and patent appeais, 

Customs duties, district courts, jurisdietion In respect 
of, § 308, n. 14 

Damages, , ? f « loo „ 

Allegations, sufficiency of complaint, § l" 0 , P- 

1038 , ^ , , 

Appeal without merit and made merely for delay, 

§ 161, p. 1233 

CerUorari, absence of roasonable ground wliero 
appeal to federal supreme court is iniprovi- 
dently allowed from state courfs deeision, § 

, 272, p, 176 

Concluding statement in special findmgs as to 
plaintiff’s right to damages as constituting 
general flndiiig nullifying special findings, § 
299 

Conclusiveness on subsequ^nt appeal of decision 
by Circuit court of appeais rclating to on 
former appeal, § 297, p. 444 
Costs as dependent on amount of recovery, § 161, 
p. 1223 

Evidence improperly admitted, iustruction in gon- 

___ O OA1 w CO V» 


Concurrent jurisdietion, § 355, p. 620 
Depositions, taking of, § 133, p. 1103 
Diversity of citizenship, proceeding in form of 
civil suit, jurisdietion, § 55, p. 877 
Jurisdietion, § 4, p. 780 
Letters rogatory, § 133, p. 1103 
Procedure and conformity to state practice, § 110 
Review by supreme court of decisions of state 
courts, § 242 . , , 

Rules of Decisions Act inapplicable, § 167 
8tate courts’ decisions as binding, § 182 
. Stubpoenas, § 131, p. 1073 
Witnesses, competency, ^ 131, p. IO 76 

jCkoss: appeal, Circuit courts of appeais, §: 288 

Failure to prosecute cross appeal as precluding 
such prosecution on subsequent appeal, § 297, 
p. 442 


Excessiveness, 

Motion to sct aside verdict, § 140, p. 1160 
New triai on ground of, § 141, p. 1168 
Review by supreme court, § 201, p. 84, n. 82 
Remittitur, § 201, p, 95, n. 88 
Judicial function, propriety of exercise where 
payment of damages not required, § 1, p. 773 
Law of case, decision with respect to matters of, 
§ 301, p. 487 

Mitigation of as involving question of fact as re- 
gards review, § 297, p. 340 
New triai liniited to issue of, § 141, p. 1167, n. 70 
Objections relating to amouht, etc., raising for 
: first tiine in supreme court, § 201, p. 42 
Presumptions by • Circuit court of appeais as to 
amount of fecovery, §.297, p. 386 

State laws as rules of decisiPn, i 189, p. 1296 
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Damages—Continuod, 

TrospasHor reinoving timber, treble damagos un> 
der Ktate statute not allowable in federal eq- 
uity court, § 180, p. 1310, n. 80 
V(u’(li(!t or linding of jury, review by Circuit court 
of ai)peals, § 207, p. 407 

Darns, navigabU' wators, jurlsdiction of actions re- 
lating to, § 37 
Dcalh, 

Inadecpiacy of daniages, necessity of new trial, § 
141, p. 1108, n. 77 
Party to aetiou, 

Appoal, party to appeal ponding in Circuit 
court of appeals, substitntioii of porson- 
al r(q>r(‘S(nitative, § 202, p. 200 
pjfTect on proctHKliugs for review by supreme 
court, § 201, p. 45 

ladispcaisabb* party defendant, dismissal for 
waut of jtirisdlctiou, § 20 
Substitiitlon of parties, § 123, p. 008 

Ptu-sonal r('i)reseutative, <‘ffect of substi- 
tution as rogards diversity of oiti- 
5C(aislilp, 8 57 
l^roper party, § 143 

Penal nature of wrongful death action, cffect of 
Hlat(‘ courfs declslous, § 183 
Deccd(‘Uts’ (‘States, 

also, Kxecutors and administrators, post. 
Adniliiistratlou, jurisdiction, § 12 
Stat(‘ lawH as rul('H of decisiou on qucstions of 
adinluistratlon, § 180, p. 1304 
Slatt'- statut('s, jurlsdletlou unaffoctod by, 8 100, 
p. 1241 

Snr>i*t^nu^ court, review of probate courts' judg- 
iU(‘utH, etc,, relaiing to wllls and administra- 
tlon, amount In controv(‘rsy, § 201, p. 24 
“Declsion” of d(‘partm(int of state supreme court dis- 
liugulshed from Judgment after heariug en banc, 
8 278, n. 78 

De<4aratory jndgmemts, 8 144, p, 1103 

Oourt of (‘lalms, Jurisdiction to nmder, § 328, n. 
84 

InHuran(!(^ compauy’H action Involving rights im- 
(Uu* policic‘s assigmal to r(‘Hldent of state of 
r(‘Hld(‘nce of comimny, Jurisdi(*tiou, § 72 
Jury trial in actions for, 8 135, p. 1130, n. 38 
Patenis, valldlty, jurisdiction of federal courts, 
I 32 

courlH, apr)enate Jurisdiction of federal su- 
prmm* court, 8 238, n, (57 

Btat(‘ lawH atid declsious not binding iu proccHMl- 
IngH involving f(‘d(‘ral (iu(*stlons, § 180, p. 
1300 

State otIlc(‘rs, jurisdiction of actlous against, § 50, 
p. 8(50, n. (54 

Decrec. Judgnnmt or decree, genorally, post. 

Default, r>nrtieH In d(4ault as aprM4kH‘s on appoal to 
Circuit c(uirt of appeals, 8^102, p. 208 
I)(ifault Judgments, 8 144, p, 1103 
(k)urt of claims, 8 353, i). (510 
S(4ting aslde, 8 144, p. 1210 
D(*fccts lii r(‘c(»rd on appeal to cirmit court of ap- 
IKUUs, 8 205, pp. 313-318 
PejCenses, 

Atllrmative defenses, ante 

Clutnglng on nwlew, proi«-iety, review by su- 
( court» i 201, p. 38 


Defenses—Continued, 

Court of claims, § 344 
I>leading, 8 128’, p. 1030 

Separate statement, motion to compel, § 128, p. 
1057 

Dcfinitions, 

Abuse of discretion, § 207, p. 390 
Brought, § 94, p. 957, n. 47 
Citizenship, § 50 

Claims to property, § 125, p. 1022, n. (58 
Competent jurisdiction, § 4, p. 779 
Consolidation distinguished from merger of cor- 
porations, § 03, p. 892, n. 45 
Controvorsies, § 1, p. 773 
Costs, § 161, p. 1221; § 161, p. 1226, n, 47 
Cross claim, § 128, p. 1041 
Discretion, § 297 ,}). 390 
Dolng buslnoss, § 21, p. 820, n. 21 
Federal (piestion, § 238 
Fees, § 1(51, p. 1221; § 161, p. 122(5, n. 47 
Final decision, § 290, p. 220, n. 56; § 290, p. 221 
Final Judgnumt, § 201, p. 20 
ingh(‘st ct)urt of state, § 239, n. 73 
Inhabitant, § 17, p. 814, nn. 70, 72; § 78 
Interrogatorios, 8 349 
Law of ('as<s § 350 
Lien, § 125, p. 1022, n. 68 
Local rules, 8 170, p. 1245, n. 7 
Mandate, 8 301, p. 484 
Matter in C()ntrov(‘rsy, § 55, p. 877, n. 30 
Merger distinguished from consolidation of cor¬ 
pora tlons, 8 (53, p. 892, n. 45 
Newly discovored evid(uic(\ § 141, p. 1108 
OcKMin^euco, § 121, p. 079, n. 73 
^‘Ikmdiiig” action, § 162, n. 37 
Pnwailipg party, 8 101, p. 1222, n. 8 
Proccdcmdo, § 301, p. 484 
Procecdlngs, § 295. ]). 307, n. 57 
H('(*or(l, § 295, p. 307, n. 57 
il('si(lent, 8 78 
Statute, § 24(5, p. 154, n. 15 

Statute of state, municipal ordlnanee as, § 265, n. 
80 

St<mograr>ldcally roimrted, § 295, p. 307, n, 69 
Suit, 8 242 

Sults of clvll natuns 8 4, P* 

Sup('rHed(‘as, § 294, x>. 28(5 
Supersedeas bond, 8 204, p. 286 
Xransaction, § 121, p. 079, n. 73 
Xrial de novo, § 297, p, 365 
riltlmatc' facts, § 298, p. 453, n. 39 
Windlng up, § 42, p. 857, n, 55 
Delcgation of legislative powers to state commlssion 
or board, review by supreme court of decisions of 
stato courts, § 2(53, n. 73 

Demand, court of claims, condltion procedent to suit, 
§ 342 

Denmrrer, 

Abolished, § 128, p. 1043 
Court of claims, § 347, p. 603 
Dlstrict of Golumbia, presumptions on appeal, § 
324, p. 567 

Indictincmt, sustaining of by district court, deci¬ 
sion basod on invalidity or oonstruction of 
statute, appeal by United States to supreme 
court, 8 223 
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Demurrer—Continued, 

Motion to dismiss eomplaint for failure to state 
claim as essentially similar to demurrer, § 
142, p. 1178 

Review by Circuit court of appeals of rulings on, 
§ 297, p. 346 

Sustaining of, review of order by supreme court, 
§ 201, p. 30 

Demurrer to evidence, court of claims, § 349 
Denials, form of, Federal Rules of Oivil Procedure, 
§ 128, p. 1040 

Deportation proceedings, appellate jurisdiction of Cir¬ 
cuit courts of appeals, § 290, p. 215, n. 23 
Depositions, § 133, pp. 1084-1104 

Costs, allowance for expense of taking, § 161, p. 
1228 

Court of claims, § 348, p. 608 
Finding of trial court based on, weigbt on review 
by Circuit court of appeals, § 297, p. 409, n. 
10 

Interrogatorios not '‘depositions” to be considered 
on motion for summary judgment, § 144, p. 
1204, n. 9 

Motion for new trial, depositions in support of, 
§ 141, p. 1170 

Presuinption on appeal as to correctness of trial 
courfs findings, inapplicability, § 297, p. 383 
Record on appeal to supreme court, nec^ssity of 
embodying in bili of exceptions, etc., § 201, 
p. 57 

Waiver of incompetency of witness by taking and 
filing deposition, § 131, p. 1076 
Deputy sheriffs, unlawful appointment, inability of 
federal court to grant relief, § 4, p. 782, n. 14 
Detectives, witnesses, competency of City detective in 
action not involving city, § 131, p. 1074, n. 32 
Devises, 

Jurisdiction of qiiestions relating to interests of 
devisees, § 12 

State laws as rules of decision on questions relat¬ 
ing to, § 189, p. 1304 
Dictum, state court, weight of, § 175 
Directed verdict, § 136, p. 1149 

Appeal from order denying motion for, § 290, p. 
234 

Both parties moving for, conclusiveness of trial 
courPs decision, § 297, p. 420 
Circuit courts of appeals, ante 
Cure of error in instriictions where court would 
have been justified in directing verdict 
against appellant, § 297, p. 429, n. 89 
Discretion of trial court, § 297, p. 395 
Di striet of Columbi a, review, § 324, p. 657 
Harmless error, § 324, p. 572 
Harmless error, § 297, p. 426 

Presumptions relating to on appeal, § 297, pp. 
373-378 

Refusal of, review by supreme court, § 201, p. 87 
Director general of railroads, negligence action 
against, jurisdiction, § 40, n. 37 
Disbarment proceedings. 

Appellate jurisdiction of Circuit courts of appeals, 
. § 290, p. 215, n. 23 

District of Columbia, review, § 324, p. 556 
Dibel action , based on newspaper report, summary 
judgment, § 144, p. 1200, n. 55 


Disbursements, 

Distinguished from “fees” in statute relating to 
costs in actions in forma pauperis, § 161, p. 
1226, n. 47 

Power to make allowance for in general, § 161, p. 
1227 

Discovery, § 134, pp. 1104-1128 

Accessibility of Information by using new meth- 
ods for as warranting denial of motion for 
more definite statement or bili of particulars, 
§ 128, p. 1052 

Ancillary jurisdiction, bili of discovery in aid of 
action for damages under anti-trust act, § 
13, p. 799, n. 69 
Discretion of court, 

Amendment of pleadings, jurisdictional aver- 
ments, § 82 

Appeal to Circuit courts of appeals, decisions in 
discretionary matters, § 290, p. 224 
Certiorari from supreme court to review decisions 
of state courts, § 277 
Continuances, § 137 
Costs, § 161, p. 1222 

Appeal in equity cases, § 161, p. 1232, n. 10 
Court of claims, new trial, second motion for, § 
354 

Depositions, § 133, p. 1086 

District of Columbia, review in respect of, § 324, 
p. 568 

Jurisdiction, exercise of, § 10 
Jxiry Service, excusing from, § 135, p. 1134 
More definite statement or bili of particulars, § 
128, p. 1051 

Motion for new trial addressod to, § 141, p. 1170 
New trial, remand for, Circuit courts of appeals, 
§ 301, p. 478 

Opening or vacating judgment, § 144, p. 1208 
Production of dociiments and taking of depovsi- 
tion, § 133, p. 1091 

Rehearing, Circuit courts of appeals, § 300, p. 455 
Review by, 

Circuit court of appeals of matters within 
discretion of trial court, § 297, pp. JI89- 
401 

Supreme court, § 201, p. 82 
Certiorari, § 204, p. 109 
Security for payment of costs, § 161, p. 1225 
Special findings, making of as discretionary with 
trial court as regards review, § 299 
State court, suspension of judgment pending re¬ 
view by federal supreme court on certiorari, 
§ 277 

Stay of execution, § 141, p. 1171 
Time of pleading, § 128, p. 1031 
Transfer of cause, § 360 

Witnesses, sequestration or exclusion, § 136, p. 
1145 

Disease, “accident” as cause of within employers’ lia- 
bility policy, state law as controlling, § 189, p. 
1294, n. 75 

Dismissal of action, § 142, pp. 1173-1188 
Circuit courts of appeals, ante 
Costs, 

Dismissal as precluding allowance to plain- 
tiff, § 161, p. 1223 

Power of court to order payment of costs of 
action previously dismissed, § 161, p. 1233 
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Dismissal of action—Continned, 

Court of claims, § 353, p. 614 
Disoi-otion of tdal court, revicw, § 297, p. 393 
Evidonce insufficient to submit to jury or sup- 
port vordict, § 13G, p. 1148 
ITannh^ss orror, § 207, p, 426 
Jurisdic-tioii, 

I>ofoat(Kl by subscquont cvcnts, § 26 
Motlou to diwiuiss for lack of auflficient juris- 
dictioiial avornuuitft, § 84, p. 031 
Party not doomod indispensablc, jurisdiction 
of roinainiiig parties bascd on diversity 
of citizonship, § 00, p. 887 
Waiit of Jurisdiction, § 03, pp. 941-955 

Elsiulssal for as boing without prejudice, 
§ 84, p. 034 

iSIotioiiH to disrniss, detcrmination, § 83, 
p. 020 

On i>art of triai court, Judgmeut of su- 
pnuiK' Court on certiorari to Circuit 
court of appoals, § 204, p. 123 

Mlsjoindor or noiijolnder of parties, Federal 
lluloH of Olvil Procodure, § 123, p. 080 
Motiou for, 

PiU of i>arti(ailarM, not to bc used as substi¬ 
tute for inotlon to dismisS, § 128, p. 1050 
JudgiiUMit on pbaidiiigs, disruissal of coni- 
pbiint witii l(MivG to amond, § 128, p. 1060 

Po\v('r to dlsuiiss after remand by circuit court 
of appealK, § 301, p. 403 
Pr()e(‘HS, liisunieleney, § 124, p. 1017 
Supnum» court ju.sUeii’a autliorlty to order dis- 
trlet court to r(4nstate pn^vlously dlssolved 
t(MUporary r(‘M(ralHlng order lu proceeding 
dlsinlMst^d for fallurc to stato causo of action, 
§ 103 

Transfer to eouvt of aiiother state to savo dls- 
lulssal, § 300 
Want of pn)H(Haiti()u, 

Discndlon of trlal court, review, § 207, p. 
303, u. 20 

Presumptloii on ai)p('al that dismlssal was 
ou JuerltH, 8 207, p. 374 

Dlsmlssal of appeal, 

(Ur<MiIt courts of appeals, ante 
Huprtuue court, post 

IMsinissal of ccudiorari issued by supreme court to 
revU‘w d<'el8lou of Circuit court of appeals, 8 204, 
p, 117 

r>lHr(‘Hp(K‘tftil Innguage, brU^fs on appeal, Dlstrict of 
(\)lunibla, 8^^24, ]>.5(;3 

I)iMs<mtiiig opliiiou, efr(‘et on weight of state courfs 
de(4Hlon, 8 174, p. 1257, n. 52 
Dlssolutlon of eorporatlons. rorporations, ante 
Dlstiiet Attorney, servlce of suminons, leaving copy 
at oine(‘ of for Administrator of Veterans Af- 
falrs, sutliciency, § 124, p. 1000, n. 40 
Distrlet eoiirts, 

Ad danmum clause, nmoimt In controversy as de- 
t(U’mhu‘d from, 8 310, p, 538, n. 86 
AdniiruUy sults, Jurisdiction, 8 300, p. 517 
Aggr('gatlon of amoimts in controversy for jxiris- 
dlctlonnl purposes, 8 310, p. 523 
Alaskn, 8 314 

P(vview by suprtune court of declsions of, § 
226 


District courts—Continned, 

Amendment of proceedings, allowance by Circuit 
court of appeals, § 207, p. 364 
Amount in controversy, jurisdictlonal require- 
ment, § 310, pp. 517-541 
See, also, Amount in controversy, generally, 
ante 

Ancillary gnardian, power to appoiut, § 308, n. 13 
Annuities, jurisdiction of proeoeding to recover, § 
300, p. 515, n. 29 

Application for leave to appeal in forma pauperis, 
§ 203, p. 281 

Arbitration, amount in controversy determined 
by award, 8 310, p. 510, n. 57 
Assigned claims, jurisdictional amount as in- 
volved, § 310, p. 527 
Assignment of Jndges, § 304 
Attachment, power to pro('oed in, § 311 
Att<)rney’s fees, amount in controversy for juris¬ 
dictional purposes as inchiding, § 310, p. 522 
Authentication, record ou appeal to Circuit court 
of api>eals, 8 295, p. 310 
Canal Zoiie, § 315 

llcview by supreme court of decislons of, § 
227 

Ccrtification, recwd on appeal to Circuit court 
of ar>pealH, 8 205, p. 310 
Character of, § 305 

Circuit jiidges sitting as district judges, § 304 
Civil rights, eonsideration in determining amount 
in controversy, 8 310, p. 522 
Claims against United States, 

.7tu‘isdi(*tion, § 300, pp. 514-517 
Ileview by supreme court of jtidgments on, § 
224 

Class actlons, jurisdiction, § 310, p. 520 
Clerk, 

Fees, payment as T)rorequlsite to filing notice 
of apiKud, 8 203, p. 270 

Supplenuuital iw)rd on appeal to edrenit 
(‘ourt of app('uls, directlon to certify, § 
205, p. 300 

Clouds on title, jurisdiction of suit to remove, § 
310, p. 535 

Collateral attack on assignment of judges, 8 304 
Concairrent and conaictiiig jurisdiction, generally, 
ante 
Congress, 

Oreatiou by, § 302 
Jurisdiction conferred by, § 308 
Constlt\itiou, 88 302-304 

Coustitutioual quostious involved, review by su- 
premt^ court, § 220, pp. 120-132 
Contingent amount in controversy, jurisdiction, § 
310, p. 521 

Coiiiit.erclaim against United States, jurisdiction, 

§ 3(H), p. 516 

Court rules, observance of, § 304, n. 83 
Costs, amount in cH)ntroversy for jurisdictional 
purposes as Includlng, § 310, p. 522 
Creation, §§ 302-304 

Crodltor’s sttlt, jtirisdlctlon, § 310, p. 535 
Crimlnal cases, apm^al by United States to su¬ 
preme court, § 223 

Customs duties, jurisdiction in respect of, § 308, 
n. 14 
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Dlstrict courts—Continued, 

.• Disbui^ements, amount in controversy for juris- 
dictional purposes as including, § SIO, p. 523, 
n. 82 

Discretion of court, 

Review by Circuit court of appeals of matters 
confided to, § 297, pp. 389-401 
Special findings, making of, review by Circuit 
court of appeals, § 299 

Dismissal of appeal, i>ower after attacbing of ju- 
risdiction of Circuit court of appeals, § 296, 
p. 335 

District of Columbia, post 
Divorce, jnrisdiction, § 310, p. 522 
Docketing appeal, extensions of time, § 293, p. 285 
Effect of appeal to Circuit court of appeals as 
supersedeas or stay of proceedings, § 294, p. 
286 

Ejectment, jurisdiction, § 310, p. 534 
Eminent domain, jurisdiction, § 309, p. 517, n. 41 
Equity cases, review by Circuit court of appeals, 
weight and effect of fact findings, § 297, p. 

415 

Equity jurisdiction, § 308 

Evidence, amount in controversy for jurisdiction- 
al purposes, § 310, p. 540 

Exceptions to rulings or orders of, necessity for 
review by Circuit courts of appeals, § 292, pp. 
258-265 

Exclusive jurisdiction, § 355, p. 619 
Exemplary damages, amount in controversy as 
including, § 310, p. 520, n. 61 
Expedition court, § 302 

Failure of judge to follow prior rulings of an- 
other judge in same case, effeet on power 
of Circuit court of appeals to review final 
judgment, § 297, p, 339 
Federal Rui es of Civil Procedui^e, § 307 
Federal Trade Commission, power to enjoin, § 308, 
n. 13 

Filing record on appeal, extension of time, § 295, 
p. 311 

Findings, presumptions relating to by Circuit 
court of appeals, § 297, pp. 382-385 
See, also, Findings and conclusions, general- 
post 

Fines, jurisdiction of action for recovery, § 309, 
p. 515, n. 31 

Fraudulent conveyances, jurisdiction in suit to 
set aside, § 310, p. 536 

Oovernmental agencies, jurisdiction of suits 
against, § 309, p. 516 
Hawaii, § 316, p. 545 

Review of decisions, § 228 
Immigration fine, jurisdiction of action for re- 
turn of, § 309, p. 515, n. 29 
Indemnity Insurance, jurisdiction of suits involv- 
,ing, § 310, p. 534 

Indictment, quashing, etc., appeal by United 
States to supreme court from decision based 
on invalidity or construction of statqte, § 223 
^ Injunction, 

Appeal, order or decree granting, dissolving, 

, ,or denying injunction, power tb grant 
stay bf' operatibn of decree, § 294, p. 287 
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In j unction—Continued, 

Enforcement of allegedly nnconstitutional 
statute, etc., appeal to supreme court, § 

220, pp. 129-132 

Jurisdiction, amount in controversy, § 310, p. 
528 

Power to issue, § 311 
; Three-judge court for hearing on, § 302 
Insurance, jurisdiction of suits involving, § 310, 
p. 532 

Interest, amount in controversy for jurisdictional 
purposes as including, § 310, pp. 518, 522 
Interpleader, jurisdiction of bilis of, § 310, p. 534 
Intervention, amount in controversy for jurisdic¬ 
tional purposes, § 310, p. 519, n. 58 
Judges, § 304 

Eligibility as members of Circuit court of ap¬ 
peals, § 283 

Judgment, generally, post 
Judicial districts, § 303 
Jurisdiction, §§ 308-311, pp. 512-543 

Abandonment ot appeal to Circuit court of ap¬ 
peals, effeet as restoring district courfs 
jurisdiction, § 290, p. 339 
Ad damnum clause as determining amount 
in controversy, § 310, p. 538, n. 86 
Admiralty suits, § 309, p. 517, n. 42 
Aggregation of amounts in controversy, § 310, 
p. 523 

Amendment reducing amount in controversy, 
§ 310, p. 540 

Amount in controversy, § 310, pp. 517-541 
See, also, Amount in controversy, gener- 
ally, ante. 

Amount involved, § 309, p. 515 
Arbitrators’ award, amount in controversy, § 
310, p. 519, n. 57 
Assigned claims, § 310, p. 527 
Assignment of error relating to on appeal to 
Circuit court of appeals, raising question 
of jurisdiction notwitbstanding absence 
of, § 296, p. 327, n. 56 
Attacbment, § 311 

Attorney’s fees, amount in controversy as In¬ 
cluding, § 310, p. 522 

Averments showing jurisdiction of particular 
federal district, § 78 

Cancellation of Insurance policies, § 310, p. 
532 

Certiorari, refusal by supreme court to re^ 
view decision of Circuit court of appeals, 
effeet on district courfs jurisdiction, § 
204, p. 116 

Civil rights considered in determining 
amount in controversy, § 310, p. 522 
Claims against United States, § 309, pp. 514- 
517 

Class actions, § 310, p. 526 
Congressional power over, § 308 
Constitutional limitations, § 308 
Contingent amount in controversy, § 310, p. 
521 

Costs, amount in controversy as including § 
310, p. 522 

Counteircl^im^gainst United States, § 309, p. 
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District conrts—-Continned,' 

Jurlsdiction—Continued, 

dmlitor^s suit, § 310, p. 535 
Detormiiiation of amount involved, § 310, p. 

530 

Dlsi)nrs('m(^nts, amonnt in controvorsy as in- 
cluding, § 310, p. 523, n. 82 
Divonv siiits, § 310, p. 522 
lOjoctmoiit, § 310, p, 534 " . 

KniiiuMit clomaiii proceedings, § 309, p. 617, n. 

41 

E(piity, § 308 

Evidonoo, ainonnt tn con-trovorsy, § 310, p. 540 
lOxcnnplary damagos cOnsldorod in detarmin- 
ing ainnimt in controvorsy, § 310, p. 520, 
n. 01 

Forcalosnro prncoodlngs, § 810, p. 635 
Fraudnl('nt convoyances, scttlng asido, § 310, 
p. 530 

<lovonimontal agoncies, sults againat, § 309, 
p. 510 

Indomnily Instn*anco, anits involving, § 310, 
p. 534 

Injnnctlon, 8 311 

Amoiint in controvorsy, Injunction snits, 

8 310, p. 528 

Tnsnranco casos, § 310, p. 532 
Tnt(M*('st, amoniit in controvorsy as Inclnding, 

8 310, pp. 518, 522 
Tntorploador sniia, 8 310, p. 534 
Tntorslato connriorco, valiie of right to on- 
gngo In, 8 310. p. 522 

Int(M’vontlon. amonnt In controvorsy, § 310, p. 

510, n. 58 

THsnan<'0 oT writs, § 811 
Joindor of cniiHcs, amonnt In controvorsy, 8 
310, p. 524 

TjC^ttors rogatory, § 133, p. 1103 
I^coiiHo foos, injunction nguinst, § 310, p. 530 
Mandamus, § 311 
Mandatory Injiinction, § 311 
Minlnmm amonnt in controvorsy, § 310, p. 

518 

Monoy valnation in dotormlning amonnt in 
oontroversy, § 810, p 522 
Mortgago foroclosuro, 8 310, p. 535 
No oxoat, § 311 

Patent infringemont suits, § 309, p. 517, n. 43 
' l*ocuulary cousocpumccs as dotormiulng 
nmount In controvorsy, § 310, p. 519 
Pocnnlary valnation in dotormlning amonnt 
In eontrovdrsy, g 310, p. 521 
Ponslons, actions involving, g 310, p. 533 
Ploadings, amonnt involved determined from, 

8 310, p. 537 

Politioni rlghts eonslderod In determlnlng 
amonnt in controvorsy, g 810, p 522 
PoHsoHsion, actions Involving, g 310, p» 584 
Prosnniption in favor of on appeal to Circuit 
conrt of apponis, g 297, p. 369 
I^rohihltion, g 311 

Protost foos, amonnt in controvej^y as inclnd- 
I Ing, § 810> p- 523, n. 82 

Qniet titio suit, g 310, p. 535 
4Jno warranto, 8 4, p, 780 
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Jurisdiction—Continued, 

Eccord on appeal to Circuit conrt of appeals, 
necessity of showing jurisdictlonal facts, 
§ 295, p. 292 

Romoviiig cloiid on title, suit for, § 310, p. 
535 

Roprosentative action, § 310, p 526 
Review by Circuit conrts of appials, Question 
of trial courfs jurisdiction, 

Before appellato conrt although not 
argued, § 297, p. 438 

Presontation of qnostion by record on 
appeal, § 205, p. 319 

Review by sni)rome conrt where jurisdiction 
was iII issuo, §§ 20G-210 
Sciro facias, § 311 

Separate canses, aggregation of amonnts in 
controvorsy, § 310, p. 524 
Set-off or counterclaim, amonnt in contro- 
versy as alTocted by, § 310, p. 540 
SliJglo action against joint defondants, 
amonnt in oontroversy, § 310, p. 525 
Social rights consld(M*e(l in dotcrminlng 
amonnt in oontroversy, § 310, p, 522 
Sp'cnlatlve amonnt in controvorsy, § 310, p. 
521 

Statntory provisions, amonnt in controvorsy, 
§ 310, p 517 

Stockbolders’ action, § 310, p. 530 
Subject-matter, amonnt in controvorsy detor- 
min(‘(l by, § 310, p. 519 

“Suits of civll naturo,” defhiitlon, g 4, p. 780 
Tax(‘s, injunctions against, § 310, p. 580 
Territorial limitations and districta in wliich 
actions must be bronght, §§ 10-25, pp. 
811-820 

Title, actions involving, 8 310, p. 584 
Trado-marks, injunction growing ont of in- 
frlngement, 8 310, p. 530 
Tncker Act, g 809, p 514 
Unfalr trado practices, injunction gvo^ing 
ont of, 8 310, p. 530 

Value of propen-ty In controvorsy, § 310, p. 
512 

Withdruwal of, § 808 
Wrlta, issnance of, § 811 

rAcense fees, injunction against collection, jnris- 
(llctlon, § 310, p 530 
Dimited Jurisdiction, g 805 
Liquidated damages, jurisdiction of clalm against 
government for, § 809, p 515 
Maiulumus, 

Jurisdiction to issue, § 311 
I^ix)priety of issiian(‘e by Circuit conrts of ap¬ 
peals, § 280, p, 201, n. 87 

Mandatory injnnctlon, power to grant, $ 311 
Mortgago foreolosure, jurisdiction, g 310, p 535 
Ne exeat, power to issue writs of, g 311 
New trial, appeal to Circuit conrt of appeals, 
EfiPect as precluding entertainment or grant- 
ing of motion for, g 294, p 291 
Time for appeal as snspended pending dispo- 
sitlon of motion for, § 293, p, 270 
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District courts—Continued, 

Notice of appeal to Circuit court of appeals, § 293, 
p. 271 

Payment of clerk’s fees as prerequisite to fil- 
ing, § 293, p. 279 
Opinion of court, 

Consideration by Circuit court of appeals, § 
295, p. 324 

Record on appeal to Circuit court of appeals, 
necessity of transmitting copy of opinion 
as part of, § 295, p. 295 

Special finding of fact, status of opinion for 
purposes of review by Circuit court of 
appeals, § 299 

Patent infringement suits, jurisdiction, § 308, n. 
14; § 309, p. 517, n. 43 

Pecuniary valuation, amount in controversy for 
jurisdictional purposes, § 310, p. 521 
Pensions, jurisdiction of suits involving, § 310, p. 
533 

Pleading, amount involved for jurisdictional pur¬ 
poses as determined from, § 310, p. 537 
Political rights, consideration in determining 
amount in controversy, § 310, p. 522 
Possession, jurisdiction of actions involving, § 310, 
p. 534 

Presentation and reservation of groiinds of re¬ 
view, record on appeal to Circuit court of ap¬ 
peals required to show, § 295, p. 293 
Prize cases, former rigbt of direct appeal to su¬ 
preme court, § 222 

Process, eoextensive with territorial limits, | 124, 
p. 1003 

Prohibition, power to issue writ of, § 311 
Property, power to acquire, § 308, n. 13 
Protest fees, amount in controversy for jurisdic¬ 
tional purposes as including, § 310, p. 523, 
n. 82 

Puerto Rico, § 318 

Review of decisions, § 228 
Quietiiig title, jurisdiction, § 310, p. 535 
Rates, i>ower to make, § 308, n. 13 
Record, appeal to Circuit court of appeals as pre¬ 
ci udiug district court from changing record, 
§ 294, p. 291 

Record on appeal to Circuit court of appeals, pow¬ 
er to correct omission or misstatement, § 295, 
p. 315 

Rehearing, appeal to Circuit court of appeals, 
Discretion of trial court, review, § 297, p. 398 
Effect as precluding entertainment or grant- 
ing of motion for, § 294, p. 291 
Time for appeal as suspended pending dispo- 
sition of motion for, § 293, p. 276 
Remand of cause by supreme court after review 
on certiorari to Circuit court of appeals, § 
204, p. 124 

Remittitur, waiver of rigbt to appeal to Circuit 
courts of appeals by entering remittitur to 
avoid new trial, § 289, p. 213, n. 2 
Representative actions, jurisdiction, § 310, p. 526 
Review of decisions, 

Circuit courts of appeals, generally, ante 
Supreme court, post 
Rules of procedure, § 307 

Scire faci^, jurisdiction to issue writ of, § 311 


District courts—Continued, ^ » 

Senior Circuit judge, assignment of judges by, § 
304 

Set-off and counterclaim, amount involved for ju¬ 
risdictional purposes as affected, § 310, p. 540 
Social rights, consideration in determining 
amount in controversy, § 310, p. 522 
Special term, § 306 

Speculative amount in controversy, jurisdiction, 
§ 310, p. 521 

Statutory provisions, jurisdiction, amount in con¬ 
troversy, § 310, p. 517 

Stockholders’ action, jurisdiction, § 310, p. 536 
Supersedeas or stay of proceedings, power to 
grant pending appeal to Circuit court of ap¬ 
peals, § 294, p. 287 

Taxes, injunction against, jurisdiction, § 310, p. 
530 

Terms, § 306 

Territorial division, § 303 
Three-judge courts, § 302 

Title, jurisdiction of actions involving, § 310, p. 
534 

Trade-mark, jurisdiction, injunction growing out 
of infringement, § 310, p. 530 
Transcript of record on appeal to Circuit court of 
appeals, § 295, p. 307 
Transfer of causes, § 360 

Transfer of territory from one district to an- 
other, § 303 

Ti^eaties, former rigbt of appeal to supreme court 
from decisions involving validity or con- 
striiction, § 221 

Unfair trade practices, injunction against, juris¬ 
diction, § 310, p. 530 

United States Court for China, status as, § 321 
Value of property, jurisdiction determined by, § 
310, p. 520 

Venne. §§ 16^25, pp. 811-826 

Aliens, actions by or against, § 22 
Corporations, actions by or against, § 21, pp. 

818-824 

Local actions, § 25 

Public contractors, actions on bonds of, § 23 
Residence of parties, § 17, pp. 813-816 

Coparties resident in different states, § 
18 

Districts having more than one division, 
§ 20 

States having more than one district, § 19 
Transitory actions, § 25 
United States, actions on claims against, § 24 
Wrong federal district, objections, § 94, pp. 

955-962 

Virgin Islands, § 312 

Review of decisions, § 230 
Withdrawal of jurisdiction, § 308 
Writs, power to issue, § 308, n. 13 
District of Columbia, §§ 323-326, pp. 553-578 

Abusive language in briefs on appeal, striking of, 
§ 324, p. 563 

Administrative agencies, review of decisions of, 
§ 324, p. 555 

Advancement of cause, court of appeals, § 324, p. 
563 

Aflirmance, court of appeals, § 324, p. 572 
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DLstrict of (''olmnbhi—ContinuGd, 

Aiuondniont, 

VloadiuK^, on appeal, § 324, p. 505 
K(nd(nv of discrotioiiary ruling iu respect of, 
§ 324, p. 508 

ApiK‘llat(^ juriHdiction, § 323 

Assigiiiutaits of errors, court of appoals, § 324, p. 
5()2 

Attachmout, 

IVIuiiicipal coiirt as havlng jnrisdiction, § 320 
l{<^vi(‘W of order dissolving, § 324, p. 550 
Auditor, rcvi(‘\v of andlngs of, § 324, p. 570 
Uill of parliculars, hanuloss error in ruling on 
inot lou for, § 324, p. 571 

Hili of nwiinv, reviow of diHf‘retionary niling in 
of loave to filo, § 324, p. 5(i8 
Hriofs, court of apjMUilH, § 324, p. 5(i3 
(bivtuit of wlll, rcview of ord(‘r framing Issues on, 
§ 324, j). 557 

(''crtiorari, court of appeuln, § 324, p. 550 
CominiHsiouH, rcvicw of deciHious of, ^ 324, p. 555 
Concurr(Mit JuriHdictlou, district court, § 325, p. 
575, n. 18 

(^)ngr(*HH, (‘Htablislunent of courts by, § 323 
(loustitiilional courtH, § 323 
(loiit<'iupt, nn^icnv lu n^Hpcct of, § 324, p. 557 
nariuU‘HH error, § 324, p. 572 
(V)n( Iuuanc(\ rovlew of dlncrcdlonary ruling au to, 
^ 324, p. 50H 

Ootirt of appcals, § 324, i)p. 55*1-574 

AbaudonuHuit of anHigumentH, 324, p. 500 
Abbrt^viatod rccord, prcHuniptioim on, § 324, 
p. 50(5 

AbtiHivo Inugunge In brlefH, Htrlklng of, § 324, 
I>. 503 

AdmlulHtrntlvT agtuicles, roviow of d(H‘iHionM, 
8 324, p. 555 

Adnilssloim lu r(‘cord, 8 324, p. 502 
AdvancfUiHUJt of causc, § 324, p. 503 
Aninnanc(\ § 324, p. 572 
Aggricv(Hl partl(‘s an having right of appeal 
or (‘rror, § 324, p. 558 

Agrced Htat(»raeut, d(4.(n‘rninati()n of cano aub- 
mitted on, § 324, p. 5(r> 

Anuuulineut of, 

Opluion, on rehearing, 8 '‘^24, p. 504 
lM(*adlngH, on appeal, 8 324, p. 505 
AppiOlati*- J\iriHdletion, J 324, p. 555 
AHHlgmnentM of errora In, 8 324, p. 502 
Atta(4un(uit, revlew of order dlsHolvlng, § 324, 
p. 550 

ni 11 of (‘X(‘(‘ptIoim, 8 324, p. 501 
nri<‘fH, 8 324, p. 503 

C’erti(lt*nlion of (iu(‘HtlonH to mipreme oonrt, 
5 2(12, p. 102 
(’ertlorari, 8 324, p. 550 
(Urctilt (*ourt of appeals, nature aa, § 324, p. 

554 

(^)inm(UH‘(unent of imrlod for taking appeal, 
8 324, p. 559 

ConuniHHiouH, revlew of clecdwions of, § 324, p. 

555 

(k)ntUtlonal reveraal, § 324, p. 573, n. 80 
CongreHH, Hgbt to (‘onfer authority and dutles 
not (‘oKiprehonded withln judieiary ar- 
tielo of couatltutlon, § 2 


District of Columbia—Oontinued, 
iCourt of appeals—Oontinued, 

Conaout jurisdiction, § 324, p. 555 
Oonatitutional court, § 2 
Creation of, § 324, p. 554 
Determination of cause, § 324, p. 572 
Disoretion, 

Lower court, review of, § 324, p. 5(^7 
Proccedings on reinand, § 324, p. 573 
Diamissal of appeal, § 324, p. 503 
Disposition of cause, § 324, p. 572 
Disrespecffiil language in briefs, striking of, 
§ 324, p. 503 
Kstoppel, 8 324, p. 560 
Evidence, consideration of, § 324, p. 505 
Excepti ons, § 324, p. 550 
Exeeutors and administrators, right of ap¬ 
peal, § 324, p, 558 

Extent of review in, § 324, p. 504 
Eaet questions as subject to review, § 324, p. 
505 

Eederal Oommunioations (^ommission, rcvicw 
of decdsions, 8 324, p. 555 
Eederal Trade (Vnnmlission, review of deci¬ 
si ons, § 324, p. 555 

Einal judginent, review limitcd to, § 324, p. 
550 

Eindlngs, review of, § 324, p. 500 
Ilannless error, 8 324, j>. 570 
Injunctions, review of orders granting, § 324, 
p. 550 

Interbxnilory orders, revlew of, 8 324, p. 550 

lnt(‘rv<uiers, right of appeal, § 324, p. 558 

.Itirisdietion, § 324, p. 554 

Law (| nest i ons as reviewable, § 324, p. 505 

IMaudate, 8 324, p. 574 

Mode of obtaining revlew, § 324, p. 550 

Moditlcation of judginent, § 324, p. 573 

Moot questions, 8 324, p. 5(^3 

Motions, § 324, p. 559 

JNfew trial, 

Motlon as susiKuuling running of poriod 
for aiqieal, 8 324, p. 55f> 

Keview of ordiu* on motion, § 324, p. 557 
Obje(*tions on appeal, § 324, p. 558 
Omissi ons in reeord, § 324, p. 502 
Original jurisdlctlon, 8 324, p. 554 
Earties entitled to allege (u-ror, 8 324, p. 500 
Ihirties to apiKial or wrlt of error, § 324, p. 
558 

lh'ejudlcial error resiKK*ting, § 324, p. 
572 

Eartltlon, review in, § 324, p. 557 
jl>at(‘ut Otilco, review of declslons of, § 324, 
p. 555 

Erejudkdal error, § 324, p. 570 
l>resentatlon in lower court of grounds of ro- 
vlew, § 324, p. 558 

l»resumptious on review, § 324, p. 500 
l>rior interloeutory orders, review of, § 324, 
p. 5<i5 

Erobate proccedings, review, § 324, p. 557 
Eroceixlings for review, § 324, p. 550 
Questions of faet, § 324, p. 500 
Kecall of mandate, § 324, p. 574 
liecelvers, review of order appointing, g 324, 
p. 556 
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District of Columbia—Continued, 

CJouii: of appeals=—Continued, 

Record on appeal, § 324, p. 560 
Rehearing, § 324, p. 564 

Motion as suspending ninning of i)eriod 
for appeal, § 324, p. 550 
Remand of cause, § 324, p. 573 
Keservation in lower court of grounds of re- 
view, § 324, p. 558 

Reversal of jndgment, § 324, p. 573 
Review of decisions of by federal supreme 
court, §§ 231-233, pp. 138-141 
Appeal, § 232 
Certiorari, § 233 

Review of decisions of otber tribunals, § 
324, p 555 

Scandalous language in briefs, striking of, § 
324, p 563 

Scope of review in, § 324, p. 564 
Second or subsequent appeal or writ of er¬ 
ror, § 324, p. 565 
Special appeal, § 324, p. 565 
Specific objections on appeal, § 324, p. 558 
Statement of points, dismissal for failure to 
file, § 324, p 563, n. 26 
Statutory provisions, appeal, § 324, p. 556 
Subseqiient proceedings on remand, § 324, p. 
574 

Supersedeas, § 324, p. 560 

Harmless error i^especting, § 324, p 572 
Suspension of running of period for taking 
appeal, § 324, p, 550 
Tbeory on appeal, § 324, p 564 
Timeliness of objection on appeal, § 324, p. 
558 

Transcript of record, § 324, p 561 

Waiver of error, § 324, p. 566 

Writs, jurisdiction to issue, § 324, p 555 

Court of elaims, 

Jurisdiction of elaims against, § 337 
Review of judgments of, § 324, p. 556 
Criininal Appeals Act inapplicable, § 223 
Custody of children, review of order awarding, 
§ 324, p. 557 

Demurrer, presumptions on appeal, § 324, p 567 
Direction of verdict, review, § 324, p. 557 
Harmless error, § 324, p. 572 
Hisbarment proceedings, review, § 324, p 556 
Discretion of court, review of, § 324, p. 568 
Dismissal, harmless error in ruling on motion, § 
324, p 571 

Dismissal of appeal, court of appeals, § 324, p. 563 
Disrespectful language in briefs on appeal, strik¬ 
ing of, § 324, p 563 
, District court, § 325, pp. 574-577 

Concurrent jurisdiction, § 325, p. 575, n. 18 
Congress,. right to confer anthority and duties 
not comprehended within judiciary arti- 
cle of constitution, § 2 
Constitutional court, § 2 
Criminal terms, § 325, p. 575 
Equiii^ term, § 325, p. .575 
BstabUshmenri § 325, I). 575 ! 

, ExclhriV^ jurisdiction, § 325, p. 575, n. 18 
t -*’ t Jurisdiction,''§ 325, i>. 575. . 

Original jurisdiction, § 325, p. 575 


District of Columbia—Continued, 

District court—Continued, 

Personal jurisdiction, § 325, p. 576 
Probate term, § 325, p 576 
Procedure, § 325, p. 577 

Review of decisions of by federal supreme 
court, § 234 

Rules of court, § 325, p. 577 
Special jurisdiction, § 325, p 575 
Term, § 325, p 575 

Territorial jurisdiction, § 325, p. 576 
Writs, § 325, p 577 

Domestic relations coinmissioner, § 136, p. 1136 
Equity, district court, jurisdiction in, § 325, p. 
576 

Establishment of courts, § 323 
Estoppel, review, § 324, p. 566 
Evidence, 

Harmless error in rulings on, § 324, p. 571 
Presumptions as to on appeal, § 324, p 567 
Exceptions, review as requiring, § 324, p 559 
Exeentors and administrators, 

Appeal or error, § 324, p 558 
Jurisdiction of action against, § 326 
Federal Communications Commission, review of 
decisions of, § 324, p 555 
Federal laws, enforccmeiit of, § 323 
Federal Rules of Civil Procedure, 

District court, § 325, p. 577 
Exceptions on appeal, § 324, p 559 
Joint and several appeals, § 324, p 558 
Record on appeal, § 324, p 5G0 
Supersedeas, § 324, p. 559^ 

Federal Trade Commission, review of decisions 
of, § 324, p. 555 

Final judgment, review as limited to, § 324, p. 
556 

Findings, 

Presumptions on appeal, § 324, p 567 
Review in respect of, § 324, p 569 
Garnishment, 

Municipal court as having jurisdiction, § SSR 
Review of discretion of lower court, § 324, 
p 568 

Habeas corpus, review of order dismissing peti- 
tion, § 324, p 557 

Harmless error, rules applicable to, § 324, p. 
570 

Inferior courts, § 326 

Judicial powers, § 323 
Injunction, review of, 

Discretionary ruling as to, § 324, p. 568 
Orders granting, § 324, p. 556 
Instructions, 

Harmless error in rulings on, § 324, p 572 
Rresumptions respecting on appeal, § 324, p. 
567 

Interlocutory orders, review of, § 324, p 556 
Intervention, appeal or error, § 324, p. 558 
Joint and several appeals, Federal Rules of Civil 
Procedure, § 324, p 558 
Judicial powers, § 323 

Judicial sales, presumptions. in favor of order 
' confirming, § 324, p 566 
'Jurisdiction, 

' Ac-tions between citizens of District and citi- 
zens of state, § 66 



INDUX TO FEDERAL COUETS 


Pistrict (>f C'()himbia ("ontuiued, 

Juriwdictloii (kmtiruiod, 

(\)urt of apiXMils, § 324, p. 554 
Tufc^rior courts, § 32G 
Jiustlct^ of Uu‘ poiico, § 320 
Jtivonilo (‘()\irt, § 32(J 

I^aw of cuse, do(*uslon of court of appeals, § 324, 
p. 574 

Mis(‘f)n(lu(‘t' of (‘oiirt, hannleKs error, § 324, p. 571 
Modincation of judgmeut, court of appeals, § 
324, p. 573 

Munh4t>al (‘ourts, § 320 

Ne ex(^ut, revi(‘\v of ordcr refasin^? to qiiash writ, 

§ 324, p. 557 
New trini, 

K(‘vl(nv of nilinj? on motion for, § 324, pp. 
557, 508 

HuHiMaislon of ninnin^i; of ix^riod for appcail 
hy inoMon for, § 324, t). 550 
OiK'nln^ and closin^it, review of dlseretionary rnl- 
hip^ as to, ^ 324, p. 5(18 
Partu Ion, revi(‘W In, § 324, p. 557 
Patent oniee, revl(‘W of de<4slons of, § 324, p. 555 
Personal Jurisdkdion, diatriet oonrt, § 325, p. 
575 

IMeadlngH, 

Aiinnuinanit on app(nil, § 324, p. 505 
IlarrnU^M error In respwt of, 8 324, p. 571 
Mnnielpal ('ourt, § 320 
Poll<*(' eourt, § 320 

PreHnnu>tions, eotirt of ui^ihhiIh, § 324, p. 500 
Prior Uit(‘rloeu(ory (n*derH, re^dew in eoiirt of 
aritunilH, § 324, p, 505 

Probato eourt, dlstrlet: e<nirt slttinp; as, § 325, p. 
570 

Probate tn'(K*(^‘dln^?K, review of dlsoretlonary or- 
d('rs in, §321, p. 557 

Proe(xlnr(\ dlslrlet eourt, 8 325, i). 577 
QueatiouH of faet, review In rcn^iHK-t of, § 324, p. 
500 

It(*e<4v(‘rs, review Of order appolntlnj?, § 324, p. 
550 

Heeord on api^eal, 8 324, p. 500 
Helunirlupr, 

(-ourt of App(‘als, § 324, p, 504 
Uevlew of order on motion for, 5 324, p. 557 
HtisrHumlon of rnnnlng of r>erlod for aprK^al 
by motion for, g 324, p, 550 
Hiweraal of Jtulpnent, eourt of apixmls, § 324, p. 
573 

Rtden of eotirt, 

AHHignments of error on appeal, § 324, p. 502 
Dlatrlet eourt, 8 325, p, 577 
Munleipal eotirt, 8 320 

BeaudalouH laupjuage In briefs on appeal, striklng 
<»f, 8 324, p. 50.3 

Hinadal master, review of llndinpt, § 324, p. 570 
Htatetmmt of polnts on arnatal, dlsmlssal for fail- 
tin* to tU(‘, 8 324, p. 503, n, 20 
Htutunary Jlld^t^u*nt, bannless error In rullng on 
motion for, § 324, p. 571 
HuiKudor eourt, judlcdal iK)wei’S, § 323 
Stip(n-s<*deaH, eourt of apixaUs, f 324, p. 500 
Terrltorlal jurlsdletUnt dlstrlct ,<^urt, § 326, p. 
570 

Tradlnu; WIth the Kneiny Aet, appellate jurisdlc- 
tlon as modlfied by, g 324, p. 556 

m O.J.B.-82 I 


Distriot of Columbia—Coiitiimed, 

Trespass to personalty, jurisdietion iu, § 323 
Vacatiou of judgmerit pf muuieipal eourt, review 
of order on motion for, § 324, p. 556 
Verdiet, review as to, § 324, p. 500 
Waiver, assignments of error, § 324, p. 566 
Writs, district eourt, § 325, p. 577 
Diverse citizeuship. Oitiv.cnship or Character of Par¬ 
ties, ete., generally, aiite 
Divestiture of jiirisdietioii, § 26 
Divided eotirt, 

Circuit eourts of appeals, decislon hy, § 301, p. 
402 

Ooiirt of clainis, judginent iu case of, § 353, p. 
614 

Plnality of judgment by fiilly divided state eourt 
tis regards review by fodcral supreme eourt, 

§ 240 

State eourt, judgment of reviewahle by eotirt en 
bah<‘, ap]rK>llate jurisdi('tic)u of fedenil sti¬ 
li reme eourt, 8 J-^30, n. 72 

Supreme (‘oiirt, effoet in proeoediiigs for review 
by, § 201, p. 04, n. 82 

Divoree, 

Distriet eourts, jurisdietioii, § 310, p. 522 
Domieile of wifo as regards federal Jurisdietioii of 
a(‘tionK based on divt^rse eiti/xniship, § 56 
Military reservation, state statute authorizlng 
divoree suit by resident of, eneroaedunont on 
federal Jurisdietioii, § 7, p. 780, n. 40 
Stato laws and din-isions as eontrolling oh ques- 
tions relating to, 8 180, p. 13(K> 

Supreme <*onrt, iNwit^w of d(K»r(Hi for alimony 
and eouus(4 fees, amoiiiit in controversy, 8 
201, p. 24, n. 73 

Terminatiou of relatiouship by aflinlty as nuitter 
of loenl law, 8 180, p. 1281, n. 75 
Doekoting aiipoal, 

(Circuit eouit of appeals, 8 203, p. 285 

Failiire to doeket in time, dismlssal of are 
peal. § 206, p. 337, n. 32 
Supreme eourt, 

Noeessity for tlmely clockotlng, ete., § 201, p. 
50 

Ileftisal on fallure to pay fees, 8 201, p. 48 
Doekets, transfer of eause from law to cHpilty doeket, 
ete., necessity, 8 136, p. 1141 
Doeumimtary evidenee, 

CoueUisivenesH, 8 132, p. 1083, u. 88 
Findings of trlal eourt based on, review by cir- 
enit eourt of appeals, 8 207, p. 415 
l>resumptiou on apT>enl as to eorreetness of tria! 

eourfs lludlngs, § 207, p. 383 
Keeord on atipeal to eiretiit eourt of appeals, 
omission from, § 205, p. 321, n. 15 
Kceord on api‘)eal to suprtune eourt, necessity of 
embodying In bili of exeeptkms, et<‘., § 201, p. 
57 

Ilevlew by supreme (‘ourt of state courCs doeision 
hdmitting iuBtrument allogcdly inadmlssiblc, 
8 270, n. 08 

Subpoenas duces teeum, § 131, p. 1074 
Doeumentary stamp taxes^ stato laws and decislons 
pot blndlng as regard^ federal questlons relatlng 
to; § 186, p. 1,31? , ; 

Bocumeuts. Books and papers, generally, ante 
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Domestic relations commissioner, District of Colum- 
Oia, § 136, p. 1136. 

Domicile» 

Citizenship as synonymous, § 56 

Evidence establishing jurisdictional faets, § 91 

Double appeals, Circuit courts of api>eal, decision on 
appeal, § 361, p. 462 

Double jeopardy, prosecutions in state courts, claim 
to relief as involviiig federal question, § 28, p. 
833, n. 12 

Dower, state laws as rules of decision on questions 
relating to, § 189, p. 1301 

Drugs, state laws as rules of decision on questions 
relating to, § 189, p. 1292 

Due process, 

Federal questions, jurisdiction of cases involving 
denial of, § 28, p. 835 

Review by supreme court of state courts’ deci- 
sions involving claim of denial of, § 247 
State laws and decisions as binding on questions 
of, § 189, p. 1308 

Duress, court of claims, burden of proof as to, § 348, 

p. 606 

Easements, owner of land abutting on Street, state 
laws as rules of decision, § 189, p. 1292 

Ejectment, 

. District courts, jurisdiction in, § 310, p. 534 
Enforcing rights of occupying claimant after 
judgment in ejectment, effect of state stat- 
utes, § 145, p. 1216 

Election, inconsistent causes of action, motion to re¬ 
quire electioii before trial, propriety, § 128, p. 
1047 

Embassy attach4 as public minister within constitu- 
tional provision relating to original jurisdiction 
of supreme court, § 195, n. 51 

Eminent domain, 

Gonformity to state practice, § 113 
Costs, state courts’ decisions, applicability in pro- 
ceeding by goveriiment, § 161, p. 1221, n. 92 
Dam over nonnavigable stream, jurisdiction of 
action to condemn land for, § 37 
Damages, state laws as rules of decision, § 189, p. 
1297 

Default in proceeding by government for addi- 
tional land near West Point, right to have 
default opened, § 144, p, 1211, n. 81 
Dismissal of condenination proceedings, conform- 
ity to state practice, § 142, p, 1184 
District courts, jurisdiction, § 309, p, 517, n. 41 
Federal question, alleged taking of property for 
private purposes, § 28, p. 839 
Federal questions in condemnation proceedings 
by United States, state laws and decisions 
not binding, § 189, p. 1309 
Jurisdiction, diverse citizenship, municipality’s 
proceedings to condemn nonresidenfs lands, § 
55, p. 877, n. 30 

Military training camp, jurisdiction of proceeding 
to condemn land for, § 30 
Right acquired by landowners through judgment 
awarding damages, state law as determining, 
§ 145, p. 1215, n. 33 

State laws as rules of decision on questions re¬ 
lating to, § 189, pp. 1291-1292 


Emoluments of office, sufficiency as conferring juris¬ 
diction on supreme court to review controversy 
conceiTiing right to office, § 201, p. 24 
Enactment of statute pending appeal to supreme 
court, effect, § 201, p. 93, n. 80 
Entire controversy, jurisdiction of, § 11, pp. 790-794 
Equal protection of laws, 

Jurisdiction of cases involving deniiil of, § 28, p. 
835 

Review by supreme court of state courts’ deci¬ 
sions involving claim of denial of, § 248 
State laws and decisions as binding on questions 
of, § 189, p. 1308 

Equity, 

Alaska courts, jurisdiction in, § 314 
Circuit courts of appeals, ante 
Conformity Act, equity cases excluded, § 109 
Costs, confonnity to state practice, § 161, p. 1221 
Court of claims, powers in, § 353, p. 614 
Disbursements in general, power to make allow- 
ance for, § 161, p. 1227 
District courts, jurisdiction in, § 308 
District of Columbia, district court, jurisdiction 
in, § 325, p. 576 

Election of remedy at law or in equity, Federal 
Rules of Civil Procedure, § 119 
Federal Rules of Civil Procedure, effect as re- 
gards distinctions between law and equity, 
§ 98 

Hawaii, jurisdiction in, § 316, p. 546 
Jurisdiction, post 

Limitation statutes, applicability of state statutos 
in equity cases, § 188, p. 1280 
Nature of review of equity cases by Circuit court 
of appeals, § 297, p. 343 

Objection that action is improperly brought in 
equity, § 83, p. 924 
Relief, 

Granting of under prayer for general relief, 
§ 144, p. 1190 

Jurisdiction, state statutos not to limit or 
enlarge, § 166, p. 1238 

Jury trial, waiver by combining plea for 
equitable relief with one for damages, 
§ 135, p. 1132 

Rules of decisions act inapplicable in equity 
cases, § 166, pp. 1237-1242 
State courts’ decisions, effect, § 181 
State statutes creating new remedies, en- 
foreornent in federal courts, § 166, p. 1241 
Transfer of cause from equity to law docket, 
etc., necessity, § 136, p. 1141 

Review of equity cases by Circuit court of ap¬ 
peals, weight and effect of findings of trial 
court, § 297, p. 415 

State courts’ decisions as authority in equity 
cases, § 181 

Supreme court, leave to file bilis, necessity, etc., § 
198, p. 14 

Trial de novo of equity cases by Circuit court of 
appeals, § 297, p. 365 

Trial of equitable issues prior to legal issues, § 
136, p. 1140 

Verdict rendered on submission of issues in equi¬ 
ty case to juiy, advisory nature of, § 297, p. 
407 
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E(lTiity rulo«, Fod('ral Rnlos of Civil Procedure as 
Hiipplaiiting, § 90, p. 063 

Kvlo Hnilroad Fonipany case, effert of, § 185, p. 1273 
Fstate tax('s, stato laws and decisions not binding 
as r(‘gards fcdoral qiiostions relating to, § 189, p, 
1312 
Estopind, 

Afllrniativo dof(‘nso, dnty of defendant to pload, § 
128, p. 1019, n. 40 

App(‘al, rlglit; oF ar)penl to oinaiit conrts of ap- 
l>arred by waiver or <\stoppel, § 289, p. 

Ginaiil conrts of appcals, 

Hoads as blndlng on theory of, § 301, p, 501 
Krror oii voxlow by, § 207, i>p. 357-364 
Oonrl: of clalnis, d(‘fense of, § 344 
I>Islri(d”. of Gohnnhia, conrt of appcals, § 324, p. 
506 

Jurisdlclion, csloptad (o deny, § 83, p. 923, n. 1 
Ktjvl('w by snpr(‘uic conrt, csloppcl to assert, 
Frrors, S 201, p. 80 
Klgld of, § 201, p. 35 

S(H'ond upp(‘ul to circtilt conrt of app(^als, ostoj)- 
t>(‘l to lak(‘ posidon liiconsistcnt with posl- 
tlon on llrst app(‘al, § 297, p. 441 
Hnimna ry JndgiiKMil, (‘ff('ct of def(nise of cqnitablc 
cstopiHd, ^ 144, p, 1201 

Vcnine, failnr<' (o ob.J('ct to trlal of similar ac- 
tions In distrlct, § 94, p. 059 

Kvld(‘nce, 

Adnilsslbillty of evldcnc<\ ante 
Ilill of cx<’(‘p(lons, Incoi‘p(»ra<hig in review by sii- 
pnniH' conrt, § 201, p, 60 
(Ur<‘ull; conrts of apianils, ante 
(loinnnnds on by Jndgc, § 136, p. 1144 
(\)nrt <jf claiins, § 318, pp. 605 609 
DlHcrtdion of trial conrt as to r(‘(*cption of evi- 
diMice, n^vlow by circnlt conrt of apiK^als, § 
297, p. ;i94 

Dlst rict conrts, aniount In controversy for jnris- 
dlctionnl puriM^Hcs, § 310, p. 540 
I)istrl<*t of (lolnmbia, 

Harmbsss error in rnllngs on, § 324, p. 571 
Pr{‘Hninptlons as to on appeal, § 324, p. 567 

Kxcbislon, harnilt‘HS error, revlew by circnlt conrts 
of apianils, § 297, p. 435 

F(‘dt‘ral and state taxes, § 332, pp. 1078-1084 
nnnnlt*HH error, revlew by, 

(drctilt cotirts of appeals, § 207, pp. 430-437 
8uprein(* C(airt, § 201, p. 89 
Int<»rrogatorieH, iuiswers as <‘vidence, § 134, p. 
1110 

ltirls<lI<4lonaI faets, § 01 

IVIast(‘r’s n‘port, Jury actions, § 339, p. 1159 
jN(‘W trial on gronnd of erroneons admisslon or 
(‘xelnslon, § 141, p. 1169 
ObJiHdions, 

NeH*t*ssity of rnlings tbercon as regards re¬ 
vlew by tdrenit conrt of appeals, § 292, 
p. 24(i, n. 82; § 292, p. 251 
Haising for Orst time iu stipreme conrt, pro- 
prU‘ty, 8 201, p. 40 

Pn^Hinnptious, drcult conrt of appeals, admissi- 
bility and r(H'(d)tlon, § 297, p, 373 
Xtec(*ptb>n, S 136, p. 1145 


Bvidence—Continned, 

Record on appeal, 

Circuit conrt of appeals, 

Contradicting or explaining by evidence 
dehors record, § 295, p. 318 
Evidence as part of, § 295, p. 297 
Necessity of recital or showing as to 
containing all of evidence, § 295, p. 
322 

Supreme conrt, 

Evidence as part of, § 201, p. 57 
Incorporati 011 , § 201, p. 55 
Reopening case for new or additional evidence, 
§ 136, p. 1146 

Reviow by Circuit conrt of appeals, 

Evidence erroneonsly admitted or exclnded, 
etc., § 297, p. 353 

Presentation of quostions by record on aj)- 
peal, § 295, p. 320 

Review by supreme conrt of docisions of state 
conrts on qnostions of, § 270 
lUissian commissariat for jnstice, official dec- 
laration as properly before highest conrt of 
state, § 244, p. 151, n. 95 
Btatenumt of evidence, appeal to Circuit conrt of 
appeals, eonclnsiveness, § 295, p. 318 
SufRcioncy of evidence, post 
Supreme conrt, revienv of ilndings of conrt of 
claims, § 235, p. 144 
TranH(Tipt, 

Agreed statement of case on ar)j)eal to Cir¬ 
cuit conrt of appcals, § 295, p. 305 
Conrt reportor, charges as exclnded from 
order as to eosts in actions in forma 
pauperis, § 161, p. 1226 

Vcr(ll(‘t contrary to, new trial, § 141, p. 1168 
Waiver in Circuit conrt of aprieals of objections 
to rnliiigs on admission or excluslon of, § 
297, pp. 438, 430 

Weight of evidence, revievv by circtiit conrt of 
appeals, § 297, p. 402 

Examiuatiou of judgment debtor in snpplementary 
proceedings, § 145, p. 1214 
Btate statntci giviug nnnedy of, effect on federal 
eqnity jurisdlctlon, § 160, p. 1241 
Examinatlou of veuiremen by coiinsel on voir dire, 
discretion of conrt, § 135, p. 1134 
Examiuatiou of witnosses, § b‘h, p. 1077 
Taklng of deposltions, § E1.3, p, 1088 
Exceptlons, 

Couformity Act, presentation and reservation In 
lower conrt of groiiuds of reviow, § 150 
Conrt of appeals, Distrlct of Colnmbia, § 324, p. 
559 

InsiiUioleucy of pleadings, abolished, § 128, p. 1043 
Necessity, review by Circuit conrts of appeals, 

§ 292, pp. 258-265 

Hevi('w by supreme conrt, necessity, etc., § 201, 

p. 42 

liuUngH or orders of trial conrt, dlspensing 
with, § 136, p. 1135 

Excise taxes, state laws and decisions not binding 
as regards federal questions relating to, § 189, 
p. 1312 
Executioii, 

Appeal to Circuit conrts of appeals from deci¬ 
sions relating to, § 290, p. 232 
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Execution—Continued, 

Circuit courts of appeals, enforcement of judg- 
ment by, § 301, p. 494 
Costs, collectible by, § 161, p. 1233 
Power to issue, § 14 

Review by supreme court of decree awarding 
execution, § 201, p. 32 

Sale, review by supreme court, rigbt of purchas- 
ers, § 201, p. 35 

State laws as rules of decision as to elaim of 
title based on sale, § 189, p. 1290 
Stay, 

Discretion of court, § 141, p. 1171 
Pinality of jiiclgment affected by as regards 
rigbt to appeal to Circuit court of ap¬ 
peals, § 290, p. 222 
Supersedeas, 

Bond on appeal to Circuit court of appeals, 
prerequisite to stay of execution, § 294, 
p. 2S8 

Suspension of power of court to issue, § 294, 

p. 286 

Supreme court, discretion to award on review of 
decisions of. state courts, § 281, p. 195 
Executors and administrators, 

See, also, Decedents’ estates, generally, ante 
Actions by or against, diversity of citizensbip, 
§ 61 

Affldavits, appeal to Circuit court of appeals in 
forma pauperis, § 293, p. 282 
Appeal to Circuit court of appeals, 

Death of party, substitution of personal 
representative, § 292, p. 269 
Forma pauperis, rigbt to appeal in, § 293, 

p. 281 

Rigbt of appeal, § 289, p. 210 
Citizensbip avermeuts, necessity and sufflciency, 
§ 77, p. 908 

Court of claims, revival in name of, § 345 
Eistrict of Columbia, 

Appeals, § 324, p, 558 
Jurisdiction of action against, § 326 
Foreign executor or administrator, rigbt to sue, 
state laws as rule of decisions, § 189, p. 1305 
Presumptions on appeal to Circuit court of ap¬ 
peals, § 297, p. 3G9 

Privies of parties, status as for purposes of 
review by supreme court, § 201, p. 34, n. 34 
Review by supreme court of state courfs de¬ 
cision construing federal statute so as to 
sustain claim against estate, § 273, n. 26 
Substitution on death of party to action, § 143 
Effect as regards diversity of citizensbip, § 
57 

Exemplary damages, district courts, amount in con- 
troversy for jurisdictional purposes as includ- 
ing, § 310, p. 520, m 61 
Exemptions, 

Somestead, state law^ as rules bf decision, § 189, 
p. 1291 

Service of process, § 124, p. 1015 
Exbibits, 

Amended complaint, effect of writing attached to, 
determination, § 130, p. 1070 
District court, power to make order relating to 
for purposes of review, § 295, p. 309 
! Jurijsdictional averments in exbibits made part 
af pleadingsi suflSciency, § 77, p. 906 


Exbibits—Continued, 

Master to file witb transcript, § 139, p. 1158 
Pleading baving copy of written instrument ap- 
pended tbereto, effect, § 128, p. 1036 
Presumption by Circuit court of appeals as to 
consideration of by trial court, § 297, p. 
383, n. 20 

Printing, necessity even wbere part of record 
on appeal to Circuit court of appeals, § 295, 
p. 311, n. 1 

Record on appeal to Circuit court of appeals, 
omission from, § 296, p. 321, n. 15 
Review by Circuit court of appeals, examining 
or disregarding exbibits, § 297, p. 353 
Ex parte affldavits, court of claims, evidence, § 348, 

p. 608 

Expedition court, public importance, cases of, § 302 
Expenses, taking of depositions, advanceraent, etc,, 
§ 133, p. 1094, n. 08 
Expert testiraony, 

Cause of illness, admissibility, § 132, p. 1070, 
n. 66 

Credibility of witnesses and effect of tostimony, 
review by Circuit court of appeals, § 297, 
p. 402, n. 71 

Harmless error in admission of, review by Cir¬ 
cuit courts of appeals, § 297, p. 432, n. 95 
Interrogatories, necessity of answering, § 134, 
p. 1108, n. 83 

Objection to competenoy of lay witness, propriety 
of raising at trial, § 136, p. 1146 
Presumption by Circuit court of appeals as to 
competency of expert witness, § 297, p. 374 
Pretrial conference to consider limitat ion of 
number of expert witnesses, § 136, p. 1136 
Review by Circuit court of appeals of admis¬ 
sion of, record on appeal, § 205, p. 321 
Ex post facto clause of federal constitution, applica- 
tion by supreme court, § 264, n. 77 
Extent of jurisdiction in general, § 1, pp. 771-774; 
§ 4, pp. 776-783 

Fact questions, court of claims, determination of, 
§ 349 

Fair Labor Standards Act, 

Class actions under, § 123, p. 093 
Jurisdiction of actions arising tmder, § 35, p. 850 
Fair trade, state laws as rules of decision on ques¬ 
tions relating to, § 189, p. 1292 
Federal Communications Commission, District of Co¬ 
lumbia, review of decisions of, § 324, p. 555 
Federal Constitution. Constitution, ante 
Federal Employers’ Liability Act, 

Administratrix as proper party plaintiff in death 
action, § 123, p. 985, n. 31 
Distriets in wbicb actions mnst be brougbt, § 21, 
p. 820, n. 23 

Jurisdiction of actions arising under, federal 
question, § 35, p. 850 

Reversal by supreme court of judgment of satate 
! coqrt, evidence, § 281, p. 193, n. 28 

, Federal Government. United States, post 
Federal intern^ediate credit banks, jurisdiction of 
actions; by, § 42, p* 859 
Federal question, 

Ancillary jurisdiction, federal question not nec- 
■essar!y, § 13, p. 795 * 

Averments of in record, § 80, ppi 910-914 
Burden of proof, § 132, p/1082, n. 78 
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Pederal qiicvsUon-—Coixtiniied, 

Oortillcato by stat(i court as to raising pf, jnris- 
(lictiou of fticleral supreme court, § 279, p. 
18« ■ ; 

Conflict in decisioii l)y Circuit cour.t. of appoals 
with suprcnu' court, certiorari, § 201, p. 110 

Construetiou ot' statutos by state courts 

as pr(‘s(uitiiig, § 2«« 

Docisions of, ii(‘c(‘ssity for revievv by supronu' 
court of state courfs decision, § 244, pp. IHO- 
loH 

Potcnuinatlou of state or nonfederal quostions, 

§ 11, p. 702 

Kutlrc coutroversy, Jurisdlction to detormine, § 
11, p. 701 

Krron(‘ous decision by stato court as to nonoxist- 
cnc(^ of, r(jvi(‘W by supnuuo court, § 2«8 

Jurisdictlon, § 18« 

Air coiuni(?rce act, action basod on violation 
of, 8 2«, p. 840 

Anti-trust a<’ts, actions arising undor, § «”>, 
p. 840 

Civil rights, d(‘privatlon, 8 28, p. 820 
Oonuu(‘rce, actions relating to, § 25, pp. $47- 
8.VJ 

(JonsUlution of United States, casos arising 
under. § 27, pp. 820, 820; § 28, pp. 832- 
84« 

Coijyrlght laws, atdions arisiiig nuder, § 22 
(iorporatlons <*r(*atod under act of congress, 
actions by or agalust, § 41 
Decision of federal questlon adrersely to 
plalntlff, Jurisdlction not lost, § 2« 
D(‘p(‘n<lency ou existeuco of, |«l 27-43, pp, 
828 •802 

Disinlssal of app(‘al to supreme <‘mirt for 
wiuit of Htibstantlal federal questlou, 
ineuning of, ^ 201, p. 72, n. 57 
l)ue proc(‘SH, actions iuvolving donial of, § 28, 
p. 825 

Fair UalKjr vStaudards Act, actions arislng un- 
d('r, § 25, p. 850 

Federal Kmployers’ Idability Act, actions 
arislug \uuler, § Ii5, p, 850 
Federal r(\M(U‘V(‘ banks, actions l)y or agalnst, 
i 42. p. 850 

Fourtc(‘ntb amendmeut, adions arlsing nnder, 

S 28, p. 824 

ImpalnncMit of obllgation of contracta, § 28, 
p. 824 

Interstate Commereo Act, actions arlsing tm 
der, {I 25, p. 850 

Joiut stock laiid banks, actions by or agalnst, 

§ 42, p, 859 

Labor lujumdlon law, actions basod on, § 2.), 
p, 851 

Laws of (tnited Htntcs, cases arlsing under in 
gtmeral, § 27, pf). 820, 820; § 30 
Mines aUd mlnerals, actions relating to, § 30 
National banks, actions by or agalnst natlon- 
al banks or rcceivers or agents thoreof, 
§ 42, pp. 857-8«! 

National Labor Relatlons Act, actions arlsing 
tmder, § 35, p, 851 

Navigable waters, actions rcltitlng to, § 27 
•Offleters or agents of TTnited Statos, actions 
by or agalnst, § 40 


Federal qnestion—Continued, 

Jurisdlction—Continued, 

Patent laws, actions arising under, § ,32 
Public lauds, actions relating to, § 28 
Public Utilities, rate regulation cases, § 28, 
p. 838 

Radio Communications, actions under statntij 
providod for licensing and regulation, § 
35, p. 851 

Railway labor act, actions arising undor, § 
35, p. 851 
Recelvers, 

Actions by or agalnst rcceivers appointed 
by federal courts, § 42 
National banks, actions by or agaiust, 

§ 42, p. 8 «l) 

Revenue liiws, actions arising under, § 21 ^ ^ 
Socuritios act, actions arlsing under, § 25, 
p. 851 

Sliipping board act, actions agalnst Corpora¬ 
tion formed under, § 25, p. 852 
State law, decision of caso on questions of, 
jurlscliction not lost, § 2 « 

Substantial (piestion, nocessity, § 27, p. 821 
Taxes, valiiation of proporty, discrimiiia- 
tlon, § 28, p. 827 

Trade-marks and trade-names, actions relat¬ 
ing to, § 34, p. 844 

Treatios, (*ases arising undor, § 27, pp. 820, 
820; § 20 

Unfair compotltion, actions relating to, § 24, 
p. 845 

Wat(‘r (‘onrses and wator rigbts, actions n'- 
latiug to, B 3«, 27 

Matoriallty of, m^cessity as regards rovlew by 
supremo court of docisions of stato courts, 

§ 244, pp. 150-152 

National law to bo administercd rcgardloss of 
stato law in cases involving federal qties- 
tlons, § 1«0 

Naturo of as r('gards reviow by supremo court of 
ficcislon of state court, § 238 
Raising in state court as prerequisito to reviow 
by supremo court, § 274 
Record, § 271), p. 185 

Stato courts’ docisions affecting federal questions 
as binding on federal courts, § 170, p. 124« 
8 tat (5 laws and docisions, fodoral courts as bouud 
by in (‘asos involving, § 181), pp. 1208-1212 
Substantial character, necossity as regards re- 
view by supremo court of decisions of state 
(‘ourts, § 242 

K(Hleral reservo banks, jurisdlction of actions by or 
agalnst, § 42, p. 859 
Fodoral Rul(\s of Civil Procoduro, 

Admlssion of gonuinonoss of doctimcnts or truth 
of facts therein, § 134, p. 1117 
Aclvisory jurles, § 135, p. 1129 
Agrocal statemont of case, appoals to Circuit 
courts of ai)poals, § 205, p. 205 
Amondment, 

FUidings of fact, § 140, p. 11 «5 

rieadlngs, § 120, pp. 1008-1072 

Process or proof of Service tliereof, § 124, 

p. 1020 

’ Axnount of bond on appeal to Circuit court of 
, appoals, § 293, p. 283 
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Federal Rules of Civil Procedure—Continued, 

Answer, § 128, p. 1038 
Appeal, 

Circuit court of appeals, application for dis- 
pensed with, § 293, p. 278 
Civil cases, former methods of appeal super- 
seded by rules, § 288 
Governed by, § 293, p. 271 
Parties to, § 292, p. 266 
Attachment, § 126 

Bili of particulars, motions for, § 128, p. 1048 
Bilis of exceptions abolished, § 295, p. 298 
Bond on appeal, sureties and conditions, § 293, 

p. 282 

Calendar, placing actions on trial calendar, § 136, 
p. 1141 

Capacity to sue or be sued, § 123, p. 985 
Certification of depositions, § 133, p. 1097 
Circuit courts of appeals, ante 
Class actions, § 123, p. 991 

Dismissal or compromise, § 142, p. 1182 
Judgment, § 144, p. 1195 

Commeiicement of action, what constitutes, de- 
termination under, § 188, p. 1279, n. 52 
Complaint, § 128, p. 1033 
Conclusions of law, § 138 

Conclusiveness of appellanfs statement of pro- 
ceedings not stenographically reported, § 295, 
p. 318 

Condemnation proceedings, federal statutes re- 
quiring conformity to state practice as ef- 
fected by, § 113 

Consolidation of actions for trial, § 136, p. 1138 
Construction, § 96, p. 966 

Copies of written Instruments pleading or ap- 
pending as exhibits, effect, § 128, p. 1036 
Costs, § 161, p. 1222 
Counterclaims, § 121, pp. 979-983 
Dismissal, § 142, p. 1183 
Pleading, § 128, p. 1042 
Declaratory judgments, § 144, p. 1193 
Default judgments, § 144, p. 1193 
Setting aside, § 144, p. 1210 
Demand for jury trial, § 135, p. 1132 
Demurrer abolished, § 128, p. 1043 
Denials, form of, § 128, p. 1040 
Depositions, § 133, pp. 1084-1097 
Designation of proceedings, etc., to be contained 
in record on appeal, § 295, p. 307 
Directed verdict, § 136, p. 1149 

Both parties moving for, jury trial as waived, 

§ 297, p. 420 

Discovery, § 134, pp. 1104-1119 
Dismissal, § 142, pp. 1174-1183 

Lack of jurisdiction, § 93, p. 942 
Power of court to order payment of costs 
of action previously dismissed, § 161, p. 
1233 

District courts, § 307 
District of Columbia, ante 
Effect, § 96, p. 966 
Equity, 

Effect of Rules as regards distinctions be- 
tween law and equity, § 98 
Election between remedy at law or in equity 
dispensed with, § 119 

Review by Circuit court of appeals, effect of 
findings of trial court, § 297, p. 416 
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Federal Rules of Civil Procedure—Continued, 

Equity—Continued, 

Rules supplanted by, § 96, p. 963 
Evidence, § 132, pp. 1078-1084 
Exceptions to rulings or orders of trial court, 
necessity for review by Circuit courts of ap¬ 
peals, § 292, p. 258 
Execution, § 145, p. 1213 
Filing, 

Depositions, § 133, p. 1097 
Pleadings, § 128, p. 1045 
Record on appeal, § 295, p. 311 
Final judgment as prerequisite to review by 
Circuit courts of appeals, § 290, p. 220 
Findings and conclusions, status as part of rec¬ 
ord on appeal to Circuit court of appeals, § 
295, p. 297 

Findings of trial court, review by Circuit court 
of appeals, § 297, p. 400 
Form of action, § 119 
Forms, 

Complaint, 

Bili of particulai'S not precluded by fol- 
lowing forms prescribed by Rules,. 
§ 128, p. 1053 

Copying forms given under, Rules, sufTi- 
ciency, § 128, p. 1034, n. 9 
Motion for production of documents, etc., for 
inspection, § 134, p. 1111 
Garnishment, § 126 

Guardian ad litem, power to appoint, § 123, p. 
986 

Harmless error, § 297, p. 422 
Injunction, effect, § 144, p. 1105 
Instructions to jury, § 138 

Presumptions by Circuit court of appeals, 
§ 297, p. 378 

Interrogatorios, § 134, pp. 1104-1110 

Judgment on answers to, notwithstanding' 
general verdict, § 144, p. 1198 
Intervention, § 123, p. 999 
Joinder, 

Claims, § 128, p. 1036; § 129 
Parties, § 123, p. 986 
Judgment, § 144, pp. 1189-1211 . 

Motion for judgment and pleadings, § 128, 
p. 1058 

Offer of judgment as affecting costs, § 161, p. 
1223 
Jurisdiction, 

Extended or limited by, § 16 
District courts by, § 4, p. 779 
Retroactive ouster of jurisdiction of cases 
pending on effective date, § 96, p. 967 
Jury trial, preservation of right, § 135, p. 1128' 
Mandamus, abolishment of writ, § 311 
Master’s report, necessity of including in rec¬ 
ord on appeal, § 295, p. 297 
Misjoinder of parties, § 123, p. 989 
Motions, 

Alternative motion for new trial or for judg¬ 
ment notwithstanding verdict, § 141, p. 
1171 

Application to court for orders, necessity of 
making by motion, § 162 
Notice of, § 162 
Pleadings, § 128, pp. 1046-1057 
Requisites, § 162 
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Fcdonil Utiles of Civil Procoduro—Continued, 

New trials, § 141, pp. 1167-1173 
Nonjolnder of partiivs, § 123, p. 989 
Noticc, 

Appi^al to ciriniit oourt of appoals, mailing of 
(•opi('s, ^ 293, p. 284 
Motiou, § 1(52 
Objections, 

Jurisdictioiial avormonts in gcnoral, motion 
to dismiss, § 80 

La<‘k of Jurisdictiou of porson or subject 
inaUor, § 83, pp. 924, 92(5 
Uack of sulliclent jurlsdiotional avermeuts, 
motion to dismiss, § 84, p. 031 
Pbmdings, § 128, p. 10(5(5 

Opiniou of lowor oourt, nooossity of transmit¬ 
ti ng as part of rooord ou appoal, 295, j). 295 
Origlnal i>ap(n's or oxhlblts, ordor rolatiug to or 
ptirpoH(‘s of rindow, § 295, p. 308 
l>artli'S, 8 123, pp, 983 1002 

Appoals to Circuit (‘ourts of appcals, § 292, 
p. 2(5(t 

Pmidlng actions, applicabllity, S 9(5, p. 967 
Pliysical or mcntal cxamluations of parties, § 
134, p. 111(5 
Plcading, 8 128, p. 1030 

AnuMidnumls, § 130, pp. 1068-1072 
Pow('r of suimmu' court to adoiit, § 96, p. 964 
Practici' ('onfonnity Act as snpers(Hlod by, § 90 
Pndimlnary btutring, ^ 136, p. 1135 
T*n4:rlnl coiir<‘r(‘u<‘(‘ and proctnlure, S 136, p. 1136 
Prlntlng na-ord on apruml, § 295, \). 310 
Pro<’(a^dlngs supplmiumtary to and in aid of jtulg- 
ment, § 145, p. 1213 
lb*oc('ss, 

l>cr(‘<4H and obJiHdlons, 8 124, p. 1017 
Placi' of Ht'rvlce, 8 124, p. 100(5 
Uroof of oniclal r('cord, § 132, p. 1083 
Pnrr>os(S S 9(5, p. 0(54 
Kecord on appiad. 

(losts lmi»os(*d or withheld for violation.of 
niU' rtMpdrlng nbbri^vlatlou, § 161, p. 1232 
Rtlpnlntion corr(‘c(lng omlsslon or mlsstato- 
ment, S 295, p. 315 
Ui^fenmcos, § 139, pp. 115(5-11(50 
Ueiily. 8 128. p. 1012 
UiMpHssts for instnictions, § 138 
U(‘turu and i>roof of s(‘rvlcc of procesa, § 124, 

p, 1010 

Soire facias, alwilishmmit of writ, § 311 
Si‘parat(^ apiionis, singU' record on upr>eal to bo 
pn‘i)arod, g 295, p. 3(H) 

8(‘parat<' trials, g 123, p. 988 
Bervicis 

Answer, time, § 128, p. 1046 
ProcesH, g 124, p. 1007 

Bp(‘clul Ondlng of fncts in jury-waivcd casos, 
nt‘C(^Hsity, g 2i)8, p. 450 
Bpecliil vt‘rdl<-ts, g 140, p. 1161 
Btatmrumt of oast\ appeals to Circuit courta of 
appeals, g 295, p. 305 

Btatemumt of pointa on appcnil to clrcuit coiirt 
of appenlH, g 296, pp, 325-332 
Necesslty, g 295, p. 308 

Bubmisslon of aiHKdal duoationa to jury, omia- 
slon of isauo and findlng tbereon, preaump- 
tlons, g 297, p. 385 


Federal Rulea of Civil Procediire—ContlmuMi, 
Snbstitution of parties, g 123, p. 098 
Death, etc., of pai^ty, § 143 
Summary jiidgment, § 144, pp. 1108-1207 
Superaedeas bond on appeal to Circuit court of 
appeals, conditiona and amount, § 204, p. 
288 

Supplemental ploadings, g 1208, p. 1044 
Ternis of court, etfect of expiration, § 162 
Third party practice, § 123, p. 903 

Disniissal of tlurd-party claim, § 142, p. 1183 
Time for liling, 

Bond on apiieal to Circuit court of appeals, 
g 203, p. 282 

Noti ce of appeal to Circuit court of appeals, 
§ 203, pp. 272, 273 
Uocord on appoal, § 205, p. 311 
Transfer of intereat, continuation of action by 
or against origiiml party, g 123, p. 988 
Trial, g 13(5, pp. 1134-1154 

Tu(*ker Act, applicabllity in procecdings undiu*, 
g 06, p. 0(57 

Variance botweon ploading and proof, § 128, p. 
1065 

Vonue, raiaing queation of improper vonue, g 04, 
p. 956 

Verifleation of pleadings, g 128, p. 1015 
Voliintary dismissal of action, § 142, p. 1174 
Waivor, 

Defenses and objeetiona to ploadlngs, g 128, p. 
1(K56 

.Tury trial by failnre to serve and tlle writ- 
tou demand increfor, g 208, p. 452 
Wltnesses, g 131, pp. 1073-1078 

Federal statutius, 

Aimuidnumt of bankruptcy statute pending re- 
view by supreme eoiirt on certiorari, (‘onsid- 
oration by supreme court, g 204, p. 124, n. 9 
Oonstitutionality, of statutes, ante. 

Oonstmetion, state conrts’ (lociaioiis, effoct, g 187 
ludictment l)as('d on, qnashing, etc., by distrlct 
court, appmil to supnnne coui-t, g 223 
Injunotlon suita luvolving, apiKUil to supreuu^ 
court from tlirtH‘-Jtidge dlstrict court, g 220, 
p. 131 

Patent rlgbts, construotion of statute giving Unit¬ 
ed States license to use, certiorari from sn- 
pnune court, g 204, p. 112 

lieview by supreme court of declslona of state 
courta, § 246, p. 153; gg 2(56, 270; g 272, p. 
174 

Supreme court, 

Amount in controveray as aff(M*tinfr revic^w of 
cauHOs involvlng validlty of, g 201, i). 
23 

Appellate powera i*epidatod by congresa, g 190 
liixerdae of original jiirisdiction as depimd- 
ent on act of congreas regulatlng, g 103 

X^^oderal Trade Commiasion, 

Distri(*t conrts, power to onjoln, g .W, n. 13 
Diatrict of (loliimlda, review of decisions of, g 
324, p. 555 

Feea, 

Attorneys’ feea, ante. 

Court ofIi(*ers, taxatlon as costs, § 161, p. 1230 
Dennltions, § 101, p. 1221 
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Fees—Contirjued, 

Disbursements, distinguished, statnte relating to 
coste in actions in forma pauperis, § 161, P- 
1226, n. 47 

Docketing, appeal to supreme court, payment in 
advance, § 201, p. 48 

Mandate of supreme court, witbholding until pay¬ 
ment, § 201, p. 98, n. 10 

Stenograpbers, taxation as costs, § 161, p. 1229 
Depositions, § 161, p. 1228 
Witnesses, § 181, p. 1078 

Taxation as costs, § 161, p. 1230 
Bepositio-ns, § 161, p. 1228 

Fiduciaries, 

Actions by or against, diversity of eitizensbip, § 61 
Personal residence as determining .iurisdiction of 
actions by or against, § 17,.p. 815 
Filing of pleadings, § 128, p. 1045 
Final jiidgmeiit, 

Defined. § 290, p. 221 

Necessity for purposes of review by supreme 
court of jiidgment of state court, § 240 
Time for appeal to Circuit court of appeals as 
beginning to run on date of final judgment as 
to distinet branch of litigation, § 293, p. 275 
Findings and conclusions, § 140, pp. 1160-1167 

Certiorari frora supreme court, eifect of concur¬ 
rent findings by district court and Circuit 
court of appeals, § 204, p. 120 
Circuit courts of appeals, ante 
Court of claims, § 352 

Certiorari from supreme -court, § 235, p. 143 
Conformity of judgment to, § ^3, p. 615 
Statements of, § 352 
District of Columbia, 

Presumptions in favor of on appeal, § 324, p. 
567 

Keview in respect of, § 324, p. 569 
Exception that special findings are not supported 
by evidence, review by Circuit court of ap¬ 
peals in jury-waived cases, § 298, p. 452 
Findings based on undisputed facts or agreed to 
by parties, review by Circuit court of appeals, 

§ 297, p. 414 

General findings, scope of review by Circuit court 
of appeals, § 299 

Harmless error, review by Circuit courts of ap¬ 
peals, § 297, p. 427 

Jury-waived cases, review by Circuit courts of 
appeals, § 298, p. 447 
Master, § 130, p. 1158 

Conclusiveness, § 139, p. 1159 
Review by Circuit court of appeals, necessity 
of ceitificate, etc., that record on appeal 
contains all evidence, § 295, p. 320, n. 94 
Objeetions in trial court, necessity for review by 
Circuit court of appeals, § 292, p. 257 
Opinion of trial court, 

Constituting or embodying, § 295, p. 325, nn. 
49, 50 

Speci ai findipg of fact or special findings 
for purposes of review by Circuit 
court of appeals, § 299 

Presumptions relating to by Circuit court of ap¬ 
peals, § 297, pp. 382-385 - 
Record on appeafto Circuit court of appeals, ne¬ 
cessity of showihg, § 295, p. 292 4 


Findings and conclusions—Continued, 

Refusal of findings requested on undisputed evi¬ 
dence as constituting special findings for pur¬ 
poses of review, § 299 
Review by Circuit court of appeals, 

Brrors in, presentation of qiiestions by rec¬ 
ord on appeal, § 295, p. 323 
Fact findings of trial court, § 297, pp. 408- 
417 

Special finding of fact by trial jndge in jury- 
waived case, supplying necessary findings to 
support judgment, § 298, p. 447 
State statutes retiuiring judgments to state find¬ 
ings and conclusions separately, effect, § 144, 
p. 1192 

Ultimate fact, finding of, incorporation in “find¬ 
ings” or “conclusions”, review by Circuit court 
of appeals, § 209 

Waiver in Circuit court of appeals of objeetions 
to findings, § 297, p. 439 

Fines, district courts, juriscliction of action to recov- 
er, § 309, p 515, n. 31 

Fire insurance, state laws as rules of decision on 
questions relating to, § 180, p. 1294 

Fires, railroads’ liability, state laws as rules of de¬ 
cision, § 189, p. 1307 

Fishing excnrsion, depositions, examination develop- 
ing into, § 133, p. 1089 

Fixtures, state laws as mles of decision on question 
relating to, § 189, p. 1290 

Flag, board of edneation requiring saluto by school 
children, injunction suit as arising under federal 
constitution, § 28, p. 835, n. 26 

Flood control, state laws as rules of decision, § 189, 
p. 1284 

Floods, railroads’ liability, state laws as rules of de¬ 
cision, § 189, p. 1307 

Foreclosnre. Mortgages, post. 

Foreign coi*porations, 

Insurance companies, state laws as rules of de- 
cisions on certain questions relating to, § 
189, p. 1294 

Interpleader by alien Insurance company, juris- 
diction based on diversity of citissenship, § 
58, p. 883, n. 81 

Jurisdiction, action for personal injurios occur- 
ring outside of state, § 183 
Receivers, suit by stockholders or creditors, fed¬ 
eral courfs jurisdictlon, § 174, p. 1257, n. 52 
Service of process, § 124, pp. 1010^1015 
Return, § 124, p. 1016 

State laws as rules of decision on questions re¬ 
lating to, § 189, p. 1307 

State statutes affecting federal jurisdiction of 
actions by or against, § 7, p. 787 
Status as citizens or subjecte of country of incor¬ 
poration, § 53 

Yenue of actions by or against, § 21, pp. 818-824 

Foreign countries, 

‘ Birth records, certification under statute and 
Federal Rules of Oivil Frocedure, admissi- 
bility, § 132, p. 10^, n. 92 
Depositions, rigbt of defendant in accideilt case 
to take depositions in foreign <iountry in 
wbicb accident odeJUrred, § 133, p. 1(!^5, n. 9 
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?oreign countrles—Continiiod, 

Knforcoinont in fodoral court in one state of 
transitory canso of action arising under laws 
of anothor stato, § 15, p. 810 
Iaxw of as (piostion of fact preduding deter¬ 
minat ion on motion for summary judgment, 

§ 114, p. 12(K), n. 50 
Letters rogatory, § 11^3, p. 1103 
l>arty to oontroversy, jurisdiction, § 54 
Penal laws, n(>n(‘nfor(*(‘mont, § 4, p. 780 
f^crvico of process on Citizen of the United fltates 
reqniring of parents as witness, § 131, p, 1074 
What (‘(mstitutes law of as Involving questlon of 
fa(‘t as r('gardH revicw by Circuit court of ap- 
pealH, § 207, p. 340 

Foreign law, i‘(‘view by supreme court of dccisions of 
state cotirts, (piestlons of foreign law, § 280, p. 

188, 11. 10 

Forreitur('S, revenne laws, Clonfomiity Act, npplioa- 
billty to snlt in rem by tinited States, § 110 
Form of aetion, olijectlons in trlal court as prerocpil- 
slte to revlc^w by eircuit cotirt of appoals, § 202, 

T). 247 
Forms, 

Coinplaint, 

Bili of particulars not precluded by follow- 
ing forms prescrlbed by Fedoral Rules of 
(bvll Proc('dure, § 128, p. 1053 
Copylng forms glven under Federal Rules of 
(llvll Ib’oeo(lure, sufflicloncy, § 128, p. 1034, 
n. 0 

Motion for prodnctlon of documents, etc., for In- 
spcadlon, F(Kleral Bules of Olvll Procedure, 

§ 134, p. mi 

Fourl(Hmtb ntumidment, Jnrisdletlon of cases arlsing 
umier. 8 28, i>. 8?U 

Francliis('s, rcwUnv by Huprmne court of actions relat- 
iug lo, jurisdiction dep<'ndont on amount In con- 
troversy, § 201, i), 24, 

Fratiwnal Ixuicdlt societ i(‘S, constrnctlon of meniber- 
shlp (‘(*rtllicates as goverued by state law, 8 180, 
p. 1200, m 80 
Frand, 

Allinnallvc^ defense based on statuto of frauds, 
niotbm to dismlss as presenting, § 142, p. 
1178 

Alb^glng eircumstances, necessity, 8 128, p. 1038 
Attorneys* fees, allovvance for In vexatious and 
nnfomided mdt charglng frand, § 161, p. 
1228 

Oonclnsion of trlal court as to fratul as belng 
mlx(Hl eoncdusion of law and fact for pur- 
IH)Hes of revlew, 8 207, p. 841 
-Court of daims, ante 

IMslMirsementH in vexatious and nnfounded suit 
chargiuK frand, g 161, p. 1227 
Judginent of supreme court, rccall of mandate, 

§ 201, p. 101 

Partieulars as to nllegations, requiring on motion, 

S 128, p. 1054 

Btattite of, state laws and decislona as author- 
ity on questlons relating to, § 189, p. 1288 
Fraudulent conveyances, 

Amount in controversy, debt rather than valuo 
of property, appellate jurisdiction of su¬ 
preme court, i 201, p. 28 
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Frandulcnt couveyan{*es—ContiniuHl, 

CroditoFs bili to avoid, oxhaustiou of legal rem¬ 
edies as proreqnisite, § 102, n. 30 
District conrts, jurisdiction of suit to set aside, 
§ 310, p. 536 

Stato laws as rules of decisioii, § 180, p. 1201 
Frcodom of speech, 

Press, or roligion, interfercnco, federal question, 
§ 28, p. 840 

Keview by supreme court of state courfs decision 
as to sevorability of stato statute, § 264, n. 
75 

Full faith and credit clauso, 

Fedoral quostion raised by allegcd violation of 
constitntion, § 28, p. 830 

Roview by supreme court of state coiirts’ decd- 
sions of quostions arlsing under, § 250 

Garbage, dumping in ocoan, injunctiou, jurisdiction 
of supreme court, § 106, n. 52 
Garnishment, 

Appeal to Circuit courts of appeals from judg- 
ments or orders in garuisluucuit proceedings, 
§ 200, p. 235 

Concurrent jurisdiction, i)roperty in custodia legis 
in anotber court, § 355, p. 023 
District of Columbi a, 

Municipal court as luiving jurisdiction, ^ 326 
Revi(uv of discvet.ion of lower court, § 324, p. 

568 

Divorsity of citizenship l)etween creditor and gar- 
nishee, ne(‘ossity, § 73, n. 63 
Federnl practlco and conformlty to state prae- 
tice, § 126 

Fod(U'ul proceduro rule relatlng to stippUmicmtary 
pro(*eedlngB as including, § 145, p. 1214 
Notice of glven by ofTlnir serving writ of nttach- 
meut, statns as process, § 124, p, 1(KK3 
Power to isHue wrIt, § 14 

Gasollne, review by supreme court of state court’s 
decision that state llcense tax applted to sale to 
army post exebanges, g 260, n. 09 
General flndings, scopo of review by Circuit court of 
appeals, § 200 

Jury-walved cases, § 298, p. 450 
General jurisdiction, federal courts as courts of, § 6 
General or commercial law, effoct of state cotirts’ do- 
cisiouH on (piestiona of, § 185, pp. 1272-1277 
Gonuinoness of documents, admission under FcMlenil 
Rules of CUvll Procedure, § 134, p. 1117 
GiCts, state laws as rules of decision on quostions re- 
lating to, § 189, p. 1287 

Gold c(‘rU(l<‘ates, court of clalms, jurisdiction in re- 
spect of claim for (lamug(‘s by requirlng dellvery 
to treasury, § nbO, p. 585, n. 24 
Qovernor, action agalnst as constituting action 
agalnst state for jurlsdlctloual purposes, § 50, 
p. 870 

Grand Jury, subpoenas duces tecum, construction, § 
131, p. 1075 
Guardian ad litem, 

Allowance for legal Services, discreti on of trlal 
court, review by clrcult court of appeals, | 
297, p. 400, n. 02 

Power to apiKtint, l^ederal Rules of Olvil Pro- 
codure, § 123, p.: 986 
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Guardians, 

Appeal, right of appeal to Circuit courts of ap- 
peals, § 289, p. 210 

Citizenship of party suing by guardian, necessity 
of alleging, § 77, p. 908 
Biversity of citizenship in actions by, § 61 
Habeas corpus, 

Circuit courts of appeals, power to issue writs, 
§ 286, p. 199 

Court martial, contention that sentence of re- 
sulted in double punishnaent for same offense, 
review by supreme court, § 237 
District of Columbia, review of order dismissing 
petition, § 324, p. 557 

Pinality of highest state courfs judgment refus- 
ing to discharge defendant as regards review 
by federal supreme court, § 240, n. 77 
Review by supreme court, 

Decisions of state courts in habeas coipus 
proceedings, § 242 

Jurisdiction dependent on amount in contro- 
versy, § 201, p. 24 
Harmless error, 

Circuit courts of appeals, affirmance in case of, 
§ 301, p. 464 

District of Columbia, rules applicable to, § 324, 
p. 570 
Review by, 

Circuit courts of appeals, § 297, pp. 422-437 
Supreme court, § 201, pp. 87-91 

Hawaii, 

Agreed case, submission of, § 316, p. 547 
Appeals to Circuit courts of appeals, 

Criminal Appeals Rules inapplicable, § 292, 
p. 240, n. 55 

Dismissal in absence of showing that appeal 
was brought within time fixed by court 
rule, § 293, p. 273, n. 16 
Appellate court, § 316, p. 546 
Binding effect of decisions, § 316, p. 546 
Circuit courts, jurisdiction, § 316, p. 547 
Circuit courts of appeals, 

Jurisdiction to review decisions of Supreme 
Court of, § 290, p. 218 

Review of decisions of supreme court of, § 
301, p. 461 

Construction of law, § 316, p. 546 
District courts, § 316, p. 545 
Establishment of courts, § 316, pp. 545-548 
Equity jurisdiction, § 316, p. 546 
Judicial power of territory, § 316, p. 545 
Jurisdiction of courts, § 316, p. 545 
Pleading, rules applying, § 316, p. 548 
Review, § 316, p. 546 

Supreme court of decisions of courts of, § 
228 

Supreme court, jurisdiction, § 316, p. 546 
Hearing, Circuit courts of appeals, § 300, p. 455 
Affirmance on, § 301, p. 464 
Hearsay evidence, 

Absence of objection, effect, § 136, p. 1146, n. 66 
Affidavits on motion for summary judgment, dis- 
regarding, § 144, p. 1202, n. 82 
Oonsideration by Circuit court of appeals of testi- 
mony not objected to, § 297, p. 353 
Harmless error in admission of, Circuit courts of 
appeals, § 297, p. 433, n. 95 


Heirs, 

Jurisdiction of questions relating to interests of, 
§12 

Review by supreme court, right of heirs of party 
to obtain, § 201, p. 35 
Highways, 

Construction and maintenance of state highways,. 

federal jurisdiction, § 4, p. 782, n. 14 
State laws as rules of decdsion on (piestions relat¬ 
ing to, § 180, p. 1284 

Homestead exeinptions, state laws as rules of deci- 
sion, § 189, p. 1291 
Husband and wife, 

Aetion by wife for double indemnity undor hus- 
band’s life policy, proprioty of re(|ueHt or 
admission as to fracture of jaw, § 134, p. 
1118, n. 93 

Alien husband, status of wife as regards juris¬ 
diction of action against Citizen, § 53, n. 11 
Domicile, jurisdiction based on diverse citizon- 
ship, § 56 

State courts’ application of married womon’s en- 
abling act as controlling in autoniobihi acci¬ 
dent action by wife, § 189, p. 129(), n. 83 
State laws as rules of dedsion on questions rt^ 
lating to, § 189, p. 1300 

Hypothetical questions, disregard on review by Circuit 
courts of appeals, § 207, p. 341 
Illness of counsel, denying continuaTK^o for, discro- 
tion, review by Circuit cotirt of app(^als, § 297, p., 
394, n. 27 

Immigration ffne, district courts, jurisdiction of ac¬ 
tion for return of, § 300, p. 515, n. 29 
Immunity from servicc of process, § 124, p. 1015 
Immunity of state from suit, § 49, pj). 865-868 
Impairment of obligation of oontract, review l)y su¬ 
preme court of state courts’ decisions invoiving 
question of, § 249 

Impeachment of witnesses, § 131, p. 1077 
Impressment of property, court of clalms, rolief in 
respect of, § 353, p. 614 
Incidental jurisdiction, § 13, pp. 704-805 
Income tax, 

Exemption of employee of federal agenedes from 
state tax, review by supreme court of state 
courfs decision, § 260, n. 69 
Returas, production for inspection, etc., abs(mc(^ 
of privilege, § 134, p. 1115, n. 64 
State laws and decisions binding effect, § 189, p 
1312 

Incompetent persons, represGntative’s authority to sue 
or defend, § 123, p. 986 

Inconsistent decisions of state courts, effect, § 177 
Indemnity insurance, district courts, jurisdiction of 
suits invoiving, § 310, p. 534 
Indians, 

Court of claims, ante 

Effect of state courfs decisions concicrning fed¬ 
eral grant of land, § 170, p. 1246, n. 13 
Eederal questions relating to, stat(^ laws and de¬ 
cisions not binding, § 189, p. 1310 
State statute extended over Indlan territory by 
act of congress, status as law of United 
States, § 266, n. 83 

Title acquired by individua! Indians under treaty, 
state laws as rules of decision, § 189, p. 129(> 
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Indians—-Ccmtiimod, 

Void luarriago (‘(Mtifioato and oeremony, jurisdic- 
tiou of suit by United States to prevent, § 45, 
p. 8(1:?, n. 18 
Iii(ll(‘tmont, 

Ai)p(‘al by Uuit('d Stat(‘s to supreme court from 
quashiiig, etc., § 223 

U(Mb'ral <iu(‘stion, st()<*kholdor’s suit to enjoin 
tnist coinpany from iuvestiiig funds in farm 
loan i)onds, § 27, p. 8,‘n, n. 1 
State law, i)roeedur(‘ relatiug to indictmout as 
g()V(u*n('<l by, § 110 
TufantH. (diildrtm, ante 
Inferior eourts, Dlstrlet of (iolumbiu, § 320 
Jiulielal powers, § ,'i23 
Inhabitant, 

Ihdiiual, § 17, p. 8M, iin. 70, 72 
U(‘Ki<l('ni as symaiymous with, § 78 
Inberltaiua‘ lax(‘s, 

.lustielabb^ eoutroversy between statos, orlglnal 
.birbsdletlon of supr<‘ine eourt, § 104, p. 1), n. 
10 

Stat(‘ laws aml deeisioius not blnding as regards 
f(MbM’al (luesl.ious ndating to, § 180, pp. 1312- 
3313 

Injinieilou, 

AneilUiry jurlsdlctlou of federal oourts to ro- 
strain proeeedlngs in otber (*o\irtH, § 13, p. 
801 

ApiH'al to <‘ir(Miit eoiirts of npiKmls, 

Kinnl ordm-H or (l('(*nH‘K, § 200, p. 235 

Uevlew of order <lenyiiig temporary In- 
juncUon, ii 207, p. 354 

InttuMoeutory ord(M'H or deereos relatiug to 
Injimetlons, § 2i)l, pp. 237-240 
OrdiM' or <l(‘er('e grauting, dissolvlng, or deny- 
ing Injunellon, power to stay oiKiration 
of (U‘eree, § 204, p. 287 

l‘roe(aHlliig.s Involvdng state statutos, § 200, p. 
210, u. 30 

Bond, f(MU‘ral (Mpilty eourt as authorlzed to re- 
et4v(' indeumlty i)oud, § 100, p. 1241, n. 81 
(Mreuit <'ourts <0 appeals, ant(‘ 

('omptrolUn* of eiirreiiey, distriets iu wbleb ac- 
tlouH must b(‘ brougld, 8 21, p, 820, n. 23 
t’oiieurr(‘Ut jurisdiel ion, eourt Uret a<’<iuirlng ju- 
riHdletlou, 8 :r)8 

Dlsendlou of trlal eo\irt as to uiatters relnting to, 
rt^vl(*\v by eireult eourt of appeals, 8 -07, p. 
301 

Distrlet eonrtH, ante 
Dlstrlet of (Ndumlda. 

H(‘vlew of (Useretlonary niling as to, § 324, p. 
5li8 

Uevlt^w of orders grantlug, 8 324, p. 550 
Uff(‘et, 8 t44, p, 1105 

Ft*(liu-al Htatutes, miits Involvlng eonstltutlonality, 
appeal to Hupr(*nu‘ eo\irt from threo-judgo dis- 
triet ecmrt, 8 P» 

Uanub^ss error, review by elreuit courts of ap- 
IHmls, 8 207, p. 425, m 08 

liulemnlty m»t giveu notwithstanding prayer for 
prtdimiuary injunetion, dismissal, 8 142, p. 
1178 

Interstat(‘ eoinnieree, state taxes as unconstitu- 
tlonnl Imrden, Jurisdietion of injunetion suits, 
8 35, p. 848, n. 53 


Injunetion—Continued, 

Jurisdietion, state statutes as afPecting, § 166, p. 
1241 

Labor disputes, power of congress to restrict issu- 
ance, § 4, p. 781 

Labor injunetion law, jurisdietion of actions 
based on, § 35, p. 851 

Mandamus, jurisdietion to grant injunetion oper- 
ating in offect as writ of, § 14, n. 2G 
Navigable waters, suits relatiug to, jurisdietion, 

§ 37 

Official body, some of members ecasing to hold 
oiIi(;e, dismissal of appeal to supreme court, § 
201, p. 45, n. 47 
^owor to issuG writ of, § 14 
Review, 

Circuit court of appeals, order granting or re- 
fusing preliminary or intorlocutory In¬ 
junetion, § 207, p. 348 
Supreme eourt, 

Kffoct of appeal, § 201, p. 52 
Fiiiality of state eourfs jndgment re- 
versing order granting preliminary 
injunetion, § 240, n. 77 

School children i‘<'quired to salute flag, suit 
agalnst board of cdiieation as arising under 
f(uieral oonstitution, § 28, p. 835, n. 20 
State, suit to enjoin aetlon by, inmiunity of state, 

§ 40, p. 800, n. 45 

Stato court, availability of remody in as making 
renuMly availaldo in f(Hleral court, § 110, n. 57 
Stato oflieers or agencies, suit against as consti- 
ttitlng suit against state, § 50, p. 870 
State statute, suit to enjoin ouforcement of al- 
legodly tmeonstltutlonal statute, appeal to su¬ 
preme eourt from decision of district court, § 

220, p. 120 

Supremo Court, post 

Taxos, lovy or eolleetion of illegal taxes, power 
to enforee stato laws creating rigbt to en¬ 
join, 8 15, p. 808, n. 38 
Three-judgo court, 

IPnirlng on, § 302 

Mandamus from supremo court to compel as- 
sembly of, § 100 

In personam, jurisdietion in civll suits, nceessity of 
appearaiKKi or Service, § 4, p. 780 
In rem, proeess against stab' not warranted on ground 
that aetiou is in roln, § 40, p. 860 
Insano pei^ous, 

Appeal by guardlan, etc., right of appeal to Cir¬ 
cuit courts of appeals, § 280, p. 210 
Capaeity to contract as question of local law, § 
18i), p. 1285, n. 08 

Capaeity to sue lu federal court in state in which 
ho bad becn doclarod insane, § 123, p, 986, n. 
3H 

Committing, actions by, diveraity of citi^ensbip, § 
01 

Jurisdietion to detennlne right to custody, § 4, p. 
779, n. 76 

Soldiers, questlon as to insanlty within federal 
statute, state law as controlling, 8 180, p. 
1311, n. 97 

Insolvencty, assigneea in Insolvency as appellees on ap¬ 
peals to Circuit courts of appeals, § 292, p. 208 
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Insolvents, right of review by supreme court, § 201, 
p. 35 ‘ 

Inspection, 

Oil, review by supreme court of state courfs deci- 
sion involving validity of state law, § 207, n. 
86 

Production of documents, etc., for purpose of, § 
134, p. 1110 
Instructions to jury, 

Assnmption that jury followed instructions, de- 
termination of motion for new trial, § 141, p. 
1170 

Circuit courts of appeals, ante 
District of Columbia, barmless error in rulings 
on, § 324, p. 572 

Estoppel to allege error where error is committed 
or invited by appellant, § 297, p 360 
Pederal Rules of Civil Procedure, § 138 
Harmless error, review by, 

Circuit courts of appeals, § 297, p. 428 
Supreme court, § 201, p. 90 
New trial on ground of errors in, § 141, p. 1169 
Objections, 

Necessity and sufficiency for review by Cir¬ 
cuit court of appeals, § 292, p. 256 
Eaising for first time in supreme court, pro- 
priety, § 201, p. 41 

Review by supreme court, record required to 
Show, § 201, p. 56 

Presumptions relating to by Circuit court of ap¬ 
peals, § 297, p. 378 

Record on appeal to Circuit court of appeals, 
Instructions spread on minutes and copied 
into record, § 295, p. 295, n. 57 
Necessity of incorporating in, § 295, p. 322 
Record on appeal to supreme court, necessity of 
incorporating in bili of exceptions, etc., § 201, 
p. 57 

Review by Circuit court of appeals, § 297, p. 352 
Acceptance as law of case of instructions not 
properly challenged, § 297, p. 347 
Waiver in Circuit courts of appeals of objections 
to giving or refusing of, § 297, p. 439 
Insurance, 

Aetion by liability insurer as subrogee against 
Citizen of state of which insured was Citizen, 
jurisdiction, § 55, p. 877, n. 29 
Amount in controversy in action on disability 
policy, sufficiency of averment, § 81, p. 917, n. 
45 , . 

Assignment of policy, 

Jprisdiction of action to reform and recover 
on policy, diversity of citizenship, § 67, 
p. 895 

Jurisdiction of company’s action for declara¬ 
to ry judgment as to rights undpr policy, 
§72 

Automobile collision case, insurer of one of sev- 
. eral defendants as third-party defendant at 
instance of unrelated defendant, § 123,'p. 995, 
n. 10 

Declaratory judgment action Iby liability insurer 
against insured or ihjured per^on, jpry trial, 

§ 135, p. 1130, n. 38 

District courts, jurisdiction of suits involving § 

■ 3l6,p. 532 ; ' 


. Insurance—Continued, 

Foreign insurance company, Service of summons^ 
§ 124, p. 1012, n. 57 

Interpleader by alien insurance company, juris¬ 
diction based on diversity of citizenship, § 
58, p. 883, n. 81 

Joinder of insured and insurer in actions based 
on policy, § 123, p. 989, n. 61 
Materiality of statemeiits in application for acci¬ 
dent policy as constituting question of law as 
regards review by Circuit court of appeals, § 
297, p. 341, n. 80 

Presumption by circuit court of appeals as tO’ 
counsers good faith or bad faith in bringing 
out existence of insurance coverage in tort 
action, § 297, p. 373, n. 22 

Reformation of policy, jurisdiction of action by 
assignee, diversity of citizenship, § 67, p. 895 
State laws as rules of dccision on qnestions re¬ 
lating to, § 189, p. 1293 

Vexatious delay in paymont, state courfs inter- 
pretation of state statute as controlling, § 
189, p. 1293, n. 68 

Intent, alleging in general terms, sufficiency, § 128, p. 
1038 

Interest, 

Addition to verdict, authority of court, § 140, p. 
1160, n. 16 

Alleged errors relating to, raising question for 
first time on appeal to Circuit courts of ap¬ 
peals, § 292, p. 258, n. 28 

Allowance or computation by lower court after 
affirmance of judgment by sur)rome court, §: 
201, p. 100, n. 19 
Circuit courts of appeals, ante 
Court of claims, allowance of, § 853, p. 614 
Discretion of trial court as to allowance of, re¬ 
view by Circuit court of appeals, § 297, p. 400’ 
District courts, amount in controversy for jtiris- 
dictional purposes as inchiding, § 310, p. 522 
Presumption by Circuit court of appeals as to in- 
clnsion in verdict and propriety thoroof, §' 
297, p. 386 

State laws as rules of decision on questions re¬ 
lating to, § 189, p. 1296 

Interlocutory injunction, Circuit courts of appeals,. 
rendering decfee on reversal, § 301, p. 476 

Interlocutory orders or decrees, 

Appeals to Circuit courts of appeals, § ,290, p. 221 
Injunctions and receivers, § 291, pp. 237-240 
Right to appeal from entiro decree, § 297, 
p. 349 

Notice of appeal, § 293, p. 272 
Discretion of trial court, review by Circuit court 
of appeals, § 297, p. 391 

District of Columbia, review of, § 324, p. 556 
Harmless error, review by Circuit courts of ap¬ 
peals, § 297, p. 425 

Review by supreme court, § 201, p. 29 
Time for filing notice of appeal to Circuit court 
of appeals, § 293, p. 273 

Interlocutory proceedings, review by circuit cburt of 
appeals, § 297, p. 353 

International law, effiect of state courts’ decisions on 
questions of, § 184 

Iiiterpieader; ' 

Alien, jurisdiction, § 53 
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Interpleader—Continuod, 

Ancillary jiiri.sdictlon, bilis of, § 13, p. 708 
I)istri(*t courls, Jurisdiotlon of bilis of, § 310, p. 
534 

Jurisdiotlon, divorso (‘itimiship, § 55, p. 877, ii. 

30; § 58, p, c883 

States liupbuiding as advorse olaimant in distriot 
courts, oiicroaobmont on original jurisdiction 
of suproino court, § 104, p. 10, ii. 31 

Interrogatorios, § 134, pp. 1104-1110 

Apponi to oirouit court of appoals froni decreo 
rolating to answoring of, § 200, p. 228 
Court of cdalms, § 348, p. 008; § 340 
Doposltiou, 

Hlglit to tako as effooted by possibility of 
subs(Miu<uitly obtainlng informatiou by 
Intorrogatorios, § 133, p, 1080 
Taking on writtou interrogatorios, § 133, p. 
1007 

Dismissai, luotlon to dlsmiss compiaint for fail- 
uro to stato oiaim, ausw('rs to interrogatorios 
not oonsideuxal, ii 142, p* 1180 
Judgineuit on answors to interrogatorios notwith- 
standing general verdict, S 144, p. 1108 
I^retriai Itearing to determino propriety, § 130, p. 
1130, n. 84 

Ib‘opriety of inotion for more delinite KStatement 
or bili of particulurs wlierc? informatiou cau 
1)0 {)i)talu(‘<l l)y, § 128, p. 1052 
H(‘f(M*(‘nces, exuniluatlon liefore mastor, § 130, p. 
1157 

Suimnary Judgment, interrogatories as deposl- 
tlons to be eonsidered on motlou for, § 144, p. 
1201, n. 0 

Interstati* coininerce, 

IUwl(*w l)y Hupr(‘mo court of state courts’ decl- 
siouM Involvlng autborlty of cougross, ii 250 
State laws and dtudslons iiot bimling as regards 
fed(‘ral questious reiutlng to, ii 180, p. 1310 

Interstate (kimnun-ce Act, 

Districta in wlilch actlons must l)e brought, S 21, 
p. 820, u. 23 

Jurisdiction of actlons arlslng nnder, § 35, p. 850 

Int(‘rwtate coininorce ooinmlsslon, 

of States status as regards original juris- 
di<'tIon of supreme court, ii 104, p. 8, n. 1(1 
(3ourt of cluims, Jurisdiction to enforce award of, 
§ :t28, m 84 

Opinion of, admissibllity in evldeuce, § 132, p. 
1070, n, 05 

Interventlon, 

Ancillary Jurisdiction, petitions of, § 13, p. 798 
ApiKuU to Circuit court of appealA, 

Interlocutory order iKU-mittlng or denying in¬ 
terventlon, 8 200, p. 220 
Int(M'ventIon on, § 202, p. 208 
aight of, S 280, p. 210 

Appeai to Huprtnne court, right to intervene, ii 
201, p. 44, n. 38 
Odurt of claims, S 345 

Llmitatlons api)Iicable, § 343, p. 507 
Discretlon of trial court in grantl.ng br denying 
interventlon, review by Circuit court of ap- 
peals, 5 207, p. 390 = 

Distrlct courts, amount In controvetsy for Juris- 
di<‘tiorml purposes, { 310, p* 519, n. 58 


Intervention—Continued, 

District of Coiumbia, appeal or error, § 324, p. 
558 

Foderal Ilules of Civll Procedure, § 123, p, OOf)» 
Harmless error, review by supreme court, § 201, 
p. 88 

Jurisdiction, diversity of citizenship, § (>0 
Motioii to dismiss comi)laint cornbined with mo- 
tion to intervene, § 142, p. 1177 
Iteview by supreme court, right of intervoiiors,. 
ii 201, p. 35 

United States, jurisdiction of district court in 
aocounting suit, § 45, p. 863, n. 18 
Intoxicating liquors, 

Interference with traflic in, federal question, §" 
28, p. 840 

State board, sale by, implied consent of state to* 
be sued, § 40, p. 8(>7, n. 48 

investments, tostamcutary trustoes, state laws as 
rules of docis ion, § 180, p. 1304, n. 46 
Tnvitod errors, review l)y Circuit court of apixmls, § 
207, pp. 357-362 

Irrigation, state laws as rules of clecision on ques* 
tions relatiug to, § 180, p. 1284 
Issues, 8 128, p. 1065 

Court of clalms, § 347, p. (505 
New trial, cir(*ult courts of appeals, remand for, 
§ 301, p. 407 

Joinder of causes of action, federal and nonfedcral 
eauses of action, jurisdiction, § 11, p. 703 
Joinder of clalms, 

Federal Knles of Civil Procedure, § 128, p. 1036; 
§ 120 

Purpose of malcing up jurisdictional amount for 
review l)y supreme court, § 201, p. 25 

Joinder of defemsos or objoctlons in answer, pro¬ 
priety, § 128, p. 1030 
Joinder of parties, 

(k)urt of claims, § 345 

Federal Rulc^s of Civil l’rocedmv, § 123, p. 08(5 
Jurisdiction i)ased on dlvcu^slty of citizenship, 
effect, 8 00, p. 887 

Joinder of i>ro(*eedlngs for review by suprcttie court, 
8 201, p. 22 

Jolnt and H<weral ol)ligatl()ns, diversity of citizenship, 
right to elect to sue on Joint or on severa! obii- 
gatlon, § 58, p. 882 

Joint appeal, Circuit courts of appeals, § 202, p. 26(5 
Joint contraetvs, one of severa! joint contractors not 
deemed Indispensable party dei>enclent, § 60, p. 
887, n, 5 • 

Joint judgment, state court, Joint or separate appeal 
to federal supreme court, § 275 
Joint stock associations, citizenship of mombers as 
governing jurisdiction, 8 64 
Joint stock land banks, jurisdiction of actlons by or 
hgalnst, § 42, p. 859 
Judges, 

Conduct of trial judge, 

' ’ ObjeCtlons Mating to, necesslty for review 

by Circuit court of appeals, 8 202, p. 251, 
n. 10" 

' Hbview by Circuit court of appeals of ques- 
tions relating to, prebentation by recordt 
on appeal, 8 295,' ‘p. 320 
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Judges—Continued, 

Disqualification, appeals to Circuit courts of ap- 
peals from decisions relating to, § 290, p. 
225, n. 10 

District courts, § 304 

Appeal to Circuit eourt of appeals as pre- 
cluding district eourt from modifying or 
amending judgment, etc., § 294, p. 291 
Entry, time for appeal to Circuit eourt of 
appeals as beginning to run on date of, 
§ 293, p. 275 

Opening or vacating, appeal to Circuit eourt 
of appeals as precluding, § 294, p. 291 
Payment, acceptance as waiving right to ap¬ 
peal, § 289, p. 214 

Presumptions relating to by Circuit eourt of 
appeals, § 297, p. 386 

Vacating, time for appeal to Circuit eourt 
of appeals as suspended pending disposi- 
tion of motion for, § 293, p. 276 
Record on appeal to Circuit eourt of appeals, 
neeessity of authentication or certification 
by trial judge, § 295, p. 310 
Judgment or decree, § 144, pp. 1189-1213 
Absent defendant, § 125, p. 1025 
Agreed statement of ultimate facts, review by 
Circuit eourt of appeals of sufficiency of 
facts to support judgment, § 298, p. 453 
Amendment, appeal to Circuit eourt of appeals 
as precluding district eourt from modifying 
or amending judgment, etc., § 294, p. 291 
Ancillary jurisdiction of proceedings to restrain, 
avoid, explain, correct, enforce or protect, 
§ 13, p. 800 

Assignee, real party in interest, § 123, p. 984, 
n. 14 

Assignment, jurisdiction of action by assignee, 
diversity of citizenship, § 67, p. 895 
Bond on appeal to Circuit eourt of appeals, ne- 
cessity of correctly describing judgment, § 
293, p. 282 

Clerical errors, judgment of supreme eourt, re- 
call of mandate, § 201, p. 101 
Conclusiveness on siibsequent appeal of decision 
by Circuit eourt of appeals relating to on 
former appeal, § 297, p. 444 
Oonstruction of decree as involving question of 
law as regards review by Circuit eourt of ap¬ 
peals, § 297, p. 340 

Oosts, effect of offer of judgment, § 161, p. 1223 
Court of claims, ante 

Decision of department of state supreme court 
distinguished from judgment after bearing 
en banc, § 278, n. 78 
Dedaratory judgments, ante. 

Entry, 

Ruling or exception as being made In prog- 
ress of trial, § 298, p. 451 
Time for appeal to Circuit court of appeals 
as beginning to run on date of, § 293, p. 
275 

Exeeution and other proceedings after judgment, 

§ 145, pp. 1213-1217 
Final judgment, defined, § 201, p. 29 
Finality, neeessity as regards review by supreme 
court, p, 201, p. 29 
Judgment of state court, § 240 


Judgment or decree—Continued, 

Harmless error, review by Circuit courts of ap¬ 
peals, § 297, p. 427 
Lien, § 144, p. 1211 

State statutes requiring recording of judg¬ 
ment, effect, § 144, p. 1192 
Motion for new trial joined with motion for judg¬ 
ment notwithstanding verdict, § 141, p. 1171 
Notice of motion for judgment, nature of as 
writ or process, § 124, p. 1003 
Notwithstanding verdict, presumptions relating 
to by Circuit court of appeals, § 297, p. 387 
Objections relating to, neeessity of objections 
in trial court as prerequisite to review by 
Circuit court of appeals, § 292, p. 258 
Offer of judgment, as affecting costs, § 161, p. 
1223 

Opening or vacating, 

Appeal to Circuit court of appeals from deci¬ 
sion opening or refusing to open, § 
290, p. 231 

District court as preclnded from va¬ 
cating or opening judgment or order, 
§ 294, p. 291 

Discretion of trial court, review by Circuit 
court of appeals, § 297, p. 400 
Part of judgment not appealed from as not be- 
fore Circuit court of appeals, § 207, p. 348 
Payment, acceptance as waiver of right to appeal 
to Circuit courts of appeals, § 289, p. 214 
Payment in part as effecting amount in contro- 
versy for purposes of review by supreme 
court, § 201, p. 27 
Pleadings, 

Judgment on, 

Neeessity of special findings as regards 
review by Circuit court of appeals, 
§ 299 

Question on appeal to Circuit court of 
appeals, § 297, p. 350 
Motion for judgment on, § 128, p. 1058 
Presumptions, Circuit court of appeals, § 297, p. 
386 

Correetness, § 297, p. 367 
Record proper on appeal to Circuit court of ap¬ 
peals as including, § 295, p. 295 
Recording, state statutes requiring recording as 
prerequisite to lien, effect, § 144, p. 1192 
Review by supreme court, righfof lower court 
to correct judgment pending review, § 201, 
p. 51 

Rights claimed under judgments of fcderal courts, 
review by supreme court of state courts’ de¬ 
cisions relating to, § 251 

Satisfaction in part as affecting amount in con- 
troversy for purposes of review by supreme 
court, § 201, p. 27 

Scire facias to revive judgment against nonresi- 
dent, effect of state statutes prescribing 
method of Service, § 145, p. 1216 
Signature, review by supreme court as depend¬ 
ent on, §■ 201, p. 34 
State court, 

Refusing to give effect to federal courfs 
judgment, federal question, § 30 
State laws as rules of decision on questions 
relating to judgments of, § 189, p. 1282 
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Judginont or docroo—(^ontinued, 

Siipn™^ court, rcoall of mandato, § 201, p. 101 
Vaoatlns or sotting imido, appeal to circnit coiirt 
of apiHmlH from doclsiou on qnoHtion of, § 
200, p. 2:n 

Tlnu‘ for ar)poal as sustxmdod ponding dis- 
positioti of motlon, ^ 20.% p. 27(5 
Jndloial dlstricts, distrid, courts, § .10,1 
Judioial notico, § 112, p. lOSl 

KovUnv by supriaao court of stato courfs cleclsion 
ou (iu(‘stiou of, 270 

Jndlcial iK)vv(‘r of Uiiibul Wtat(‘s, §§ 1-1, pp, 771-770 
Judlcial salos, 

Discndiou of trial court as to matt(M-s rolatiug 
to, r(‘Vi('\v by clrcuit court of appoals, § 207, 
p. 400 

Olstrict of (Vdumbia, prcsuiuptlous iu favor of 
ord(U’ conOriubig, 8 .124, p. HCJO 
F<Hl(‘ral aud stato j)racti<*o, § 11.1, i). 1217 
Pur(*bas(U's as api)oUoos on appoals to Circuit 
courts of apiMuils, S 202, p. 2(58 
Ut^vlovv by supremo court, 

Mnal <l(M*roo contlnnliig salo, § 201, p. 12 
Ulgbt of purchas(U's, § 201, p. .1.1 
•TtirisdlcUon, 

Abandommuit of ai)p(uU to Circuit court of ap- 
jamls as nvstorlug lowcr courfs jurlsdiction, 
200, p. 1.10 

Alaska courts, ^ 114 
Alions, 

Av(u*monts in r<H-ordi ncccsslty and sulUcion- 
<-y, ^ 70 

(lontrovorsics to wUlch allou is party, § 
Aiubassadors, casos uffoctlng, 8 44 
Ainoimt lu controv(U’sy, auto 
Auclllary jurlH<llctlon, 11, pj). 704-805 
Asslguod clalms, 

A<’tious on, S 17, p. 815 

Notos, otc., dlvorslty of cltl/.onshlp, § 07, pp. 
804-808 

Assignoos, (4t,i/a‘nsblp of assignor immatorlal in 
d<4('rmlning Jurlsdiction of actlons against, 
8 08 

Asslginnout of (*rror rolatlug to on appoul to olr- 
ouit oourt of appoals, § 20(5, p. .127, n. 5(5 
Assigumont of sul)J(‘ot mattor of aotloii, off(‘ot, 
8 72 

Associat ions, 

(ltlz(‘uslili) avormouts, suliiclonoy, § 77, p. 008 
l)lv(‘rslty of oltl/.oushlp, § 58, p. 882 
Status as oUlzouH, dlversity of cltlssenshixs 
i (M 

Attnclanont for wltnossos, issuancc, g 14 
Audita (pi(‘rola, issuun<’(‘, g 14 
Av(‘rjm‘ntH lu rocord, g§ 74-82, pp. 002-021 
Ailouago, g 70 
Aiuondnuuds, § 82 

Aiuount lu controvorsy, g 81, pp* 014-010 
Assoclatlons, clti/amship avormonts, sullioiou- 
<*y, g 77, p. 008 
Cltisionship, 

Nooosslty, g 70 
^tuflidoncy, g 77, x>p* 00.5-008 
OoriK>ratlons, oltizoushlp avermonts, § 77, p. 
007 

K(iulty jurisdioti{)n, g 74 
Evidonce cstablishlng jurisdlctional facts, 
g 91 


.Turisdiction—Contiinicd, 

Averments in reoord—Continuod, 

Exeeutors and administrators, citijsenship av* 
ermcnts, § 77, p. 908 
Exhibits, § 77, p. 000 
Fedoral question, g 80, pp. 010^014 
Guardians, citiiionship of party sning by 
giiardiaii, g 77, p. t)()8 
TjOCuI actions, g 78 
Nocossity iu gouoral, g 74 
Next friond, citizenship of party suing by, 
g 77, p. 008 

Oi>jcctions to jiirisdiction, g 84, i)p. 010-01(5 
Avornients sutlicient on faoe, gg 8.5-02, pp. 
910-941 

rartioular fodoral district, showing jurisdic- 
tion of, § 78 

I5irtuorsliips, clti/.ensliip avennonts, § 77, p. 

p. 008 

Kocoivors, oitlfionship avornuuits, g 77, p. 008 
Ilovorsal for want of suilioUuit avormouts, 
g 84, p. 015 

Sntliolouoy iu gouoral, § 74 
Trustoes, clti^:(Uisliip avormouts, g 77, p, 008 
Waivor of obj(a*tions for laok of sutlicient 
avormouts, g 84, p. 031 
Burdeu of proof, g 01, p. 040 
(luial Zoue courts, g 11.5 
Certiorari, 

Jssuaiioe of writs, g 14 
Huprome court, refusal to roviow doclsiou of 
Circuit court of appcuils, (‘■ffoct on district 
courfs jurlsdiction, g 204, p. 110 
Ohange of (‘itl/*{HiHhip or rosidonco, <^froct, § 71 
(thara<!ter of jurlsdiction of foderal courts, g (? 
Circuit courts of apiauds, ante 
(ltl52ons of difforout statos, controvorsies betwtK^n, 
gg .55-72, pi). 87(W)()1 

Oittons of samo state, coutroverslos botwoeu, 
g 71 

Claimiug lauds undor grants of dilTereiit 
statos, g 52 

CitlKCnsblp or character of parties, et(^, ante 
ClasH sulls, divorsity of citlzcuship, g ,58, p. 882 
Oolluslou to confer jurlsdiction, dlversity of cit- 
izenship, § 70 

Comi)otout jurlsdiction, doilnltiou, g 4, p. 779 
Concurrout and couilictlug jiirisdiction, ante 
Oougross, 

Il)wcr to proscribe, etc., g 4, p. 777 
Vestlug coustitutlonal jurisdiction lu con- 
stltiitioual courts, § 2 

Cousout of parties, jurisdiction not conferred 
by, g 8.1, p. 922 

Oonstructlou of statutos relating to, g 5 
(kmsuls, casos alTectiug, § 44 
Corporations, 

Averments iu record, sufllcicncy, § 77, p. 907 
Status as citi/.ons, dlversity of citisseuship, g 
01, pp. 890-893 
Court of clalms, ante 

Creilitors’ hilis, elT(H*t of dhfercnt remecly under 
state statute, g 100, p. 1241 
Crimliial prosecutlous, § 4, p. 780 
Decedents’ estates, effect of state statutos, g 100^ 
p. 1241 

Declinlng jurisdiction, right of, § 10 
Discretionary exercise, § 10 
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Jurisdiction—Continued, 

Dismissal of action, ante 
District Courts, ante 
District of Columbia, 

Court of appeals, § 324, p. 554 
District court, § 325, p. 575 
Inferior courts, § 326 

Diversity of citizenship. Citizenship or character 
of parties, etc., ante 
Divestiture, § 26 

Effect of state statutes, § 7, pp. 784-787 
Entire controversy, § 11, pp. 790-794 
Equity, § 4, p. 780 

Averments in record, necessity, § 74 
Controlling acts of persons outside of terri- 
torial jurisdiction, § 16 
Discretionary relinquishment, § 10 
Objection that action is improperly brought 
in equity, § 83, p. 924 
State courts’ decisions, effect, § 181 
State statutes, 

Effect of, § 7, p. 785 
Limiting or enlarging, § 166, p. 1238 
Evidence, jurisdictional facts, § 91 
Execntion, issuance, § 14 
Execiitors and administrators, 

Citizenship averments, § 77, p. 908 
Diversity of citizenship, § 61 
Extent in general, § 1, pp. 771-774; § 4, pp. 776- 
783 

Eederal question, ante 

Eederal Rules of Civil Procedure, retroactive 
oiister of jurisdiction, § 96, p. 967 
Eiduciaries, diversity of citizenship, § 61 
Eoreign corporations, action for personal injuries 
occiirring outside of state, § 183 
Eoreign sovereign as party to controversy, § 54 
'Garnishment, issuance of writ, § 14 
General jurisdiction, federal courts as courts of, 

§ 6 

Cruardians, citizenship of party suing hy guard- 
ian, necessity of alleging, § 77, p. 908 
Eavvaii courts, § 316, p. 545 
Circuit courts, § 316, p. 547 
Ineidental jurisdiction, § 13, pp. 794-805 
Injunctions, 

Effect of state statutes, § 166, p. 1241 
Issuance of writs, § 14 

In personam, necessity of appearance or Service, 

§ 4, p. 780 

Interpleader, diversity of citizenship, § 58, p. 883 
Intervention, diversity of citizenship, § 69 
Issuance of writs, § 14 

Dabor unions, class suits, diversity of citizen¬ 
ship, § 58, p. 882, n. 78 
Dack of, effect in general, § 83, p. 921 
Degal or equitable, § 4, p. 780 
Limited jurisdiction, federal courts as courts of, 

§ 6 

Lopal actions, jurisdictional averments, § 78 
LosS of, § 26 

Mandamus, issuance, of writs, § 14 
Next friend, citizenship of party suing by, § 77, 
p. 908 

Notes, actions on assfgned notes,- etc., diversity 
af citizensliip, ^ 67, pp, 894-898 , ^ 
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Jurisdiction—Continued, 

Objections to jurisdiction, 

Averments, 

Absence or insufficiency of, § 84, pp. 930- 
936 

Sufficient on face, §§ 85-92, pp. 936-941 
Determination, and waiver, §§ 83-94, pp. 921- 
962 

Dismissal of cause, § 98, pp. 941-955 
Estoppel to raise objection, § 83, p. 923, n. 1 
Matters considered in determining jurisdic¬ 
tion, § 83, p. 927 

Person, objection as to jurisdiction of, § 83, 
p. 926 

Time for objecting to wa-nt of jurisdiction 
of controversy or subject matter, § 83, 
p. 923 

Venue in wrong federal district, § 94, pp. 955- 
962 

Waiver of objection to jurisdiction, jurisdic¬ 
tion not eonferred by, § 83, p. 922 
Waiver of objections or lack of sufficient ju¬ 
risdictional averments, § 84, p. 933 
Partition suits, effect of state statutes, § 166, p. 
1241 

Partnerships, 

Citizenship, 

Averments as to, § 77, p. 908 
Determining jurisdiction, § 65 
Diversity of citizenship, § 58, p. 882 
Patents, infringemeht suits, jurisdictional aver¬ 
ments, siifficiency, § 80, p. 913 
Pending actions, applicability of statuto with- 
drawing or restricting jurisdiction, § 5 
Person, 

Jurisdiction over as prerequisite to personal 
judgment, § 144, p. 1101 
Objection as to jurisdiction of, § 83, p. 026 
Venue distinguished from jurisdiction of per¬ 
son, § 16 

Personal injury action against foreign Corpora¬ 
tion, effect of state statutes and decisions, 
§ 183 

Presumptions, § 8 

Appeal to Circuit court of appeals, § 297, p. 
369 

Probate matters, § 12 

State statutes as affecting, § 166, p. 1241 
Prohibition, issuance of writs, § 14 
Protection, issuance of writs, § 14 
Provisional courts, § 329 
Public ministers, cases, affecting, § 44 
Questioning for first time on review by supreme 
court, propriety, § 201, p. 39 
Quo warranto attacking legal existence of mu- 
nicipality, § 14 

Raising question of jurisdiction for first time 
on appeal to Circuit courts of appeals, § 292, 
p. 247 

Receivers, citizenship averments, § 77, p. 908 
Record, jurisdiction appearing of record, § 9 
Record on appeal, 

Circuit courts of appeals, necessity of show- 
ing facts, § 295, p. 202 

, Suprqme court, necessity , of showipg juris¬ 
diction, § 201, p. 54 
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Jurisclictl()n“('Ontiiuied, 

Keview by, 

Appellato court ou doci^lon of, § 03, p. 048 
Cirouit courta of appoals ou queatiou of trial 
coiirfs juriH(ll(*tion, 

Ar|?tmiout § 297, p. 43<S 
Tt('(‘ord ou appoal, § 295, p. 310 
Rulos of courts, jurisdiction not to be affectod 
l)y, § 4, p. 779 

Sale or trauafor of subject matter of action, 
offoct, ^ 72 

Scire fudaa, ismtance, § 14 

Souivo, ^ 1, pp. 771--774; § 4, pp, 770-783 

State courts, 

I)(K*lsiouH lu matters affocllng Jnrisdlctioii of 
f(‘(l(‘ral court, elToct, § 183 
RovU^v by foderal supremo court of stato 
cotirts’ docislous relating to jurisdictiou 
of, § 207 

Stato laws as rulos of docislon, § 189, p. 
1282 

Stato laws, S 7, pp. 784-787 

Knforc(un(uit of rights clalmed undor, § 15, 
pp. 807- 811 

Stato practice, effoot undor Conformlty Act, ^ 
108 

Statutory provislous, § 5 
Siibpo(uias duces tecum, Issuanco, § 14 
Suporsedtuis, is.suanco of wrlts, § 14 
Suprenu^ court, post 
Torrltorial courts, § 312 

Territorlal limltatloas and distri<‘ts in whicli 
nctioiis must be brought, M 10-25, pp. 811 - 
820 

Tcrrltories, aotlons botweon citlsocns of torrltory 
and dtl^ons of state, i 00 
Thlrd-party prnctice, § 123, p. 990 
Trustocs, citiz(Uisldp, § 77, p, 908 
Dlversity oC citb.cnship, § 01 
tinitod Statos, coutroversies to wblch TTnltod 
States Is party, § 45, pp. 802-805 
United States Court for Ohlrnt» 8 322 
Vouue distlnguished from JurlsdlcCou of person, 
8 10 

Venire facias, Issuance, 8 14 
Waivor of objoctlon, 

Jurisdlctiou as conftirrod by, § 83, p. 022 
Lack of suOicient Jurisdlctlonal avonuents, 
S 84, p. 033 
Want of Jurisdictipu, 

Dlsmlssal of apiwail to Circuit court of ap- 
peals of courfs own motioii, ^ 200, p. 338 
Upwer (‘ourt, supiaune courfs appellate jurls- 
diction as affecU‘d by, S 100 
Wllls, offcct of state statutos, § 100, p, 1241 
Jurors, 

Circtdt courts of appeals, ante 
Conduct, inquiry lato, conformity to state prae- 
tlce, ^ 130, p. 1145 

Custody and condu<‘t, presumptions relating tb 
by Circuit court of appbals,' § 207, p. 370 
Harmless error, 

Conduct and deliberations of jury, review by 
Circuit courts of appeals, § 20^, p. 427 
Selection and impaneling, review by Circuit 
Courts of appiuils, § 207, p, 425 
Impeachlng ver<Ii(‘t by statomoiits of, § 140, p. 
1160 
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Jurors—Continued, 

New trial on grOund of misconduct, review of dis- 
cretion by Circuit court of appeals, § 207, 
p. 398 

Objections as to quaiificatlon and selection, ne- 
cessity for review by Circuit court of ap- 
pealH, § 292, p. 251 

Qualifleations and selection, § 135, p. 1133 

Review by Circuit court of appeals-of ques- 
tions relating to, § 21)5, p. 320 
Rulings as to conip(‘tcncy or qualifleations, review 
of discretion by Circuit court of appeals, § 
297, p. 389, n. 88 

SubmlKSiou of Issiies or questions to jury, 

Cou(dusiv(uiess on subsequont appeal of de- 
<*ision by Circuit court of api)eals> § 297, 
j>. 445 

Ilarmlciss error, review by Circuit courts of 
appeals, § 297, p. 426 

Jury, 

Kxpenses for i)()ard, taxation as oosts* § 101, pp, 
1230-1231 

Objections ndatlng to, raising for flrst time in 
snpreme court, propriety, § 20l, p. 40 
Rejectiori of juror challeuged for (*ause, harm¬ 
less error, review hy suiirenu' court, § 201, 

p. 88 

Taking case or quovstion from, § 136, p. 1147 
Jury (pu^tions, jurisdlction, § 03, p. 948 
Jury trial, 

Fed(*ral Rulos of Clvil Procedure, distlnction be- 
tvveeu Ibgal and equltable relief, 8 08, n. 66 
Motion for directed verdict as waivor of, 8 136, 
p. 1140 

Presumptioii agalnst waivor, review by supreme 
court, § 201, p. 82 
Right to, § 135, pp. 1128-1133 
Separate issues in same cause, § 136, p. 1130, 
n. 7 

Jury-waived casea, review by Circuit courts of ap- 
pealK, 8 298, pp. 445-454 
Justices of the poace, 

Distrlct of Oolumbia, § 326 
Plillil)piu(^ IhUukIm, § 317 

Power (‘onforred ou by cqngress, nature of, 8 2 
Puerto Rico, 8 318 

Justiclable c(nitr()versy, \yhat constitutos as between 
statos, 8 194, p. 8, n. 18 
Juvenile cqurt, Distrlct of Columbia, § 326 
Knowledge, alleglng In general terma, sudlciency, § 
128, p. 1038 

Tad)or disimtes, injunction, power of cougress to re- 
strlet issuance, § 4, p. 781 

Labor injunction law, Judsdictlon of actlons hused 
on, 8 35, p. 851 
Lalmr unions, 

Olass snlts, jurlsdlction, dlversity of cltlsseuship, 

§ 58, p. 882, n. 78 

OoimplracT to violate rights of, jurlsdiction, 8 28, 
p. 836, h. 31 

Intervention by, 8 123, pp. 909, 1000, nu. 59, 67 
State laws as rules of declsion on questlons re* 
lating to, § 189, p. 1292 

Laches, 

AflCirmatlve defense, duty of defendant to plead, 
§ 128, p. 1040, n. 49 

Appllcablllty of state llmltation statutes, and 
state declsions relating thereto, 8188, p. 1281 
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Laches—Continued, 

Court of claims, effect of, § 343, p. 597 
Depositions, effect, § 133, p. 1087 
Dismissal, motion to dismiss as presenting affirm¬ 
ative defense hased on, § 142, p. 1178 
Motion to amend complaint, effect, § 130, p. 1069 
Secnrity for costs, loss of right to demand, § 161, 
p. 1225 

Summary jndgment, effeet of affirmative defense 
of, § 144, p. 1201 

Transmission and filing of transcript of record 
on appeal to supreme court, failure to resort 
to mandamus, etc., § 201, p. 65 
United States, laches as imputable to, § 188, p. 
1281 

Landlord and tenant, 

Jurisdiction of action by lessor to forfeit lease 
for violation of prohibition act, § 30 
Lien of landlord, state laws as rules of decision, 

§ 189, p. 1299 

State laws as rules of decision on qiiestions re- 
lating to, § 189, p. 1292 

Last ciear chance doctrine, review by supreme court 
of state courfs decision applying doctrine in 
action for violation of Safety Appliance Act, § 
268, n. 87 

Law of foreign country, what constitutes as involv- 
ing question of fact as regards review by Cir¬ 
cuit court of appeals, § 297, p. 340 
Law of the case, 

Appeals to Circuit courts of appeals, § 297, pp. 
439-445 

Circuit courts of appeals, decision as, § 301, p. 485 
Concurrent jurisdiction, § 359 
Decision of appellate court as, adherence to 
rule by supreme court, § 201, p. 92 
District of Columbia, decision of court of ap¬ 
peals, § 324, p. 574 

Instructions accepted as by Circuit court of ap¬ 
peals in absence bf proper challenge, § 297, 
p. 347 

State courfs opinion vacated by federal supreme 
court, effeet, § 281, p. 195, n. 34 

Law questions, court of claims, de terminati on of, § 
349 

Leave of court, amendment of pleading, court of 
claims, § 347, p. 605 

Legacies, state laws as rules of decision on questions 
relating to, § 189, p. 1304 

Legal tender, reyiew by supreme court of state courts’ 
decisions relating to, § 262 
Legatees, jurisdiction of questions relating to inter- 
ests of, § 12 
Legislative courts, § 2 

United States Court for China as, § 321 
Legislature, child labor amendment review by su¬ 
preme court, § 273, n. 25 

Letters, propriety on motion for summary judgment, 
144, p. 1203 

Letters rogatory, § 133, p. 1103 

Levy commissioners, board of as Citizen, § 63, p. 890, 
n. 29 

^tal^iity, insuranoe, state laws as rules of decision on 
questions relating to, § 489, p; 1294 
Libel, newspaper report concerning disbarment pro- I 
ceedings, summary judgment, § 144, p, 1200, n. 55 J 


License tax, 

Gasoline sold to army post exchanges as subject 
to, review of state courfs decision, § 260, n. 
69 

State courfs decision invalidating state statute, 
operation of saving clause as reviewable by 
supreme court, § 264, ii. 75 
Licenses, 

District courts, injunction against collection of 
fee, jurisdiction, § 310, p. 530 
Foreign corporations, revocation as resuit of re- 
sorting to federal courts, validity of state 
statutes as applied to Corporation doing in- 
trastate business, § 7, p. 787 
State laws as ,rules of decision on questions re¬ 
lating to, § 189, p. 1297 

Liens, 

Attachment, priority in case of successive at- 
tachments, state practice as governing, § 126 
Attorneys, power of federal courts to enforce 
state laws creating liens, § 15, p. 808, n. 38 
Definition, § 125, p. 1022, n. 68 
Judgment, § 144, p. 1211 

State statutes requiring recording of judg¬ 
ment, effeet, § 144, p. 1192 
Receiver, ancillary jurisdiction of suit to fore- 
close lien on property in possession of, § 13, 
p. 804 

State laws as rules of decision on questions re¬ 
lating to, § 189, p. 1298 

Life Insurance, state laws as rules of decision on 
questions relating to, § 180, p. 1295 
Limitation of actions, 

Affirmative defense, duty of defendant to plead, § 
128, p. 1040, n. 49 

Amendment setting up new cause of actiop, ef- 
fect, § 130, p. 1070 

Application of state limitation statutos and state 
courts’ construction thereof, § 188, pp. 1278- 
1281 

Circuit courts of appeals, decision on question of 
as law of case, § 301, p. 487 
Court of claims, ante 

Depositions, examination of defendant as to acts 
barred by limitations, § 133, p, 1089, n. 42 
Dismissal, motion to dismiss as presenting af¬ 
firmative defense based on limitation statute, 
§ 142, p. 1178 

Federal question, application of state statute of 
limitations, § 27, p. 831, n. 1 
Question of bar by limitations not considered on 
review by circuitf court of appeals when not 
essential to decision, § 297, p. 343 
Summary judgment, effeet of defense based on 
limitation statute, § 144, p. 1201 
United States, applicability of state limitation 
statutes and state decisions relating there- 
to, § 188, p. 1281 

Limited jurisdiction, federal courts as courts of, § 6 
Lis pendens, state laws as rules of decisions, § 189, 
p. 1281, n. 75 
Local actions, 

Jurisdictional averments, § 78 
Venue, § 25 , 

Local improvements, sfate laws as rules of decision on 
questions relating to, § ,l89, p, 1284 
Local rules, definition, § 170, p. 1245, n. 7 
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stat(^ laws and declsiong not hinding 
as r(‘gatds fod('ral Question relatlng to, § 180, pp. 

Magistratas, iK)\v(^r conforrad on state magistrates by 
coiigross, naturo of, § 2 

Mailing, notic(^ oC upiH^al to Circuit court of appoals, 
§ 20 : 5 , p. 281 

Mails, court of (daiins, .iurIsdi(*tion to fix compcusa- 
tion for cnrrying, § 328, n. 84 
Mali('a, all('ging in ganeral tonus, sutlicioncy, § 128, 
p. 1038 

Mallcious i)rosocutlon, fodoral qnostion, prosocution in 
fedtM*al cotirt, § 27, p. 831, n. 1 
Mandamus, 

(Urcult (‘ourts of appoals, power to issue, § 28C, p. 
2tK) 

(tonforinity to slato practice, § 114 
I)lslrl<‘t oourts, jurisdiction to isstie writs of, § 
311 

F('dtn’nl proc(Hl\iro rulc ndatlng to supplementary 
proc(' 0 (IIngs, 8 145, p. 1214 
rower lo Isstio, 8 14 
Suprtuno court, post 
Mandato. 

Circuit cotirts of appoals, ante 
Dlstrlct of Colnmbia, court of appoals, § 324, p. 
574 

Sur)r(uno court, § 201, p. 08 

Krf(H’t on rcrnand aftor rovlow on certiorari 
to Circuit couit of ai>pcals, § 204, p. 125 
Mnndatory docn^o agalnst state ofllcor or agoucy, 
JurlstllcMon. § 50, p. 872 

JMandatory injuuctlon, distrlct courts, powor to grant, 
« 311 

Mandatory natnre of judlclary articlo of conatltution, 

§ 

Maps, riMpilrtHl on appoal to Circuit court of appoals, 
omlsslou of oxlilblts, otc., sufflcioncy of evldonce 
iiot cousiderctl, § 205, p. 321, n. 15 
Marrlag(S 

Wtal<^ laws and dedsions as controlling on qnes- 
tlotiH rolaling to, § 180, p. 1300 
BupiHunii court, review of controvorsy as to mar- 
rlago rdution, amount In controvorsy, § 201, 
p. 24 

Marricul wonunu Huaband and wife, ante 
Marshal, 

Application of state stntuto authorlzlng remedy 
agalnst sbcrlff falUug to pay over monoys 
colU‘ct(Hl on cxecutlon, 8 145, p. 1210, n. 39 
F(HU‘rHl (pH‘stion luvolvod in toit actlon agalnst 
f(Hlcral nmrHhal arlsing out of sorvico of 
proccsH, 8 27, p. 831, n. 1 

BcrYl<'c of process, llmitatlon to torrltorlal juris¬ 
diction, § 124, p. 1004 

Martlal law, luturf<u’cnco wlth right to hold publlc 
otlU^e, ftaloral (picntlon, 8 ^8» P* 840 
MasUu’, 

(Ur(*ult courts of api>oalH, ante 
or <*omrM»usatlon, 

Allowauco as costs, § 161, p. 1230, n. 88. 
I)lH(‘rctlon of trial court, revlew by Circuit 
<‘ourt of appoals, $ 297, pp. 400, 401 
FindingH or rcjmrt, 

PrcHumptions relatlng to by Circuit court of 
api>eals, 8 ^7, p. 385 


Master—Continuocl, 

Findings pr roport—Contiiiued, 

Review by, 

Circuit court of appoals, § 297, p. 417 
Bupreine court, § 201, p. 87 
Rofercnccs to, § 130, pp. 1150-1160 
Report, failure to print, dlscrotion of lower court 
in overruliug oxeoptious, reviow by Circuit 
court of appoals, § 297, p. 304 
Review by Circuit court of apixnls of mastor’s 
findings, necessity of cortilicato, etc., § 295, 
p. 320, n. 94 

Mastor and servant, 

Federal quostions relatlng to employors’ liability, 
stato laws and docisions not binding, § 189, 
p, 1310 

Stato laws as rulos of docision on quostious ro- 
lating to liability of cniployor, otc., § 189, j). 
1289 

Mcclmnics’ lions, 

Appoal to Circuit court of appoals by Honor seolc- 
ing prJorlty, othor Hcnors as nocossary ap- 
pollms, § 292, p. 208 

Power to ouforce stato laws cr(‘atlng, § 15, p. 808, 
n. 38 

Stato laws as rulos of docision, § 189, p. 1299 

Montal oxamlnations of parties, autliority of court, 
§ 134, p. 1116 

Mergor of foroign railroad, consoUdatlon dlstingulsh* 
od as rospoets fodoval court jurisdiction, § 6,3, p. 
892, n. 45 

Mlloage allowaucos, wltnossos, § 131, p. 3078 
Dopositions, taxation as costs, § 161, p. 1228 

Mllltary autborities, provialonal courts, establlsh- 
mont by, § 320 

Military reservatiou, dlvorco suit by resident of 
authorli^c^d by stato statute, oncroacbinent on 
federal jurisdiction, § 7, p. 78(1, n. 49 

Military training, stato courfs rcfusal to inU^rfore 
wlth suspiuision of unlversity stuclonts for re- 
fusal to tfiko, rovlow by federal suprtano court, 
§ 243, n. 91 

Military tribunals. 

Jurisdiction to rovlow docision of, § 4, p, 779, 
n. 76 

Proprioty of exorcislng judicial powors, § 2 
llcvlew of docisions of by stipromo court, § 237 

Minos and mlnorals, 

Jurisdiction of actlous relatlng to minos or mln- 
oral rlghts, § 39 

Dlvorse citl/.ensbip, § 55, p. 877, n. 39 
Kavigablo waters, suit to enjoln doiM)Hlt of inin- 
ing dobrls, jurisdiction, § 37 
Bcwlow by suprenio court of state coiu*tB^ deci- 
slous relatlng to, § 256 

Stato laws as rules of dcHlslon on qnestlons re- 
latlug to, § 189, p. 13()1 

Minora. Cbildron, anto 

Miseonduct, 

Attornoys’ foes, allowance for In vexatious and 
uufounded suit chargliig fraud and mis(*on- 
duct, § 161, p. 1228 

Dlsb\irseniontB allowod in vexatious and unfound- 
, ed suit charging fraud and misconciuct, J 161, 
p. 1227 
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Misjoinder of parties, 

Appeal to Circuit eourt of appeals, partiet to, ef- 
fect, § 292, p. 269 

Costs, right of person improperly or unneces- 
sarily joined as party, § 161, p. 1224 
Court of claims, § 345 

Dlsmissal, ground for motion for, § 142, p. 1178 
Mistake, 

Alleging circumstances, necessity, § 128, p. 1038 
Judgment, correction or relief, § 144, p. 1207 
Particulars as to, requiring on motion^ § 128, p. 
1054 
Modificati ou, 

Circuit courts of appeals, § 301, pp. 459, 467* 
Own judgment, § 301, p. 483 
Power of lower eouit to modify judgment 
after remand, § 301, p. 490 
Moot questions, 

Circuit courts of appeals, ante 
District of Columbia, court of appeals, § 324, p. 
563 

Supreme court, § 199 

Dismissal of certiorari to Circuit court of 
api)eals, § 204, p. 117, n. 62 

Mortgages, 

Amount in controversy, amount secured by mort- 
gage, appellate jurisdiction of supreme court, 

§ 201, p. 28 

Appeal by mortgagor or mortgagee to Circuit 
courts of appeals, right of, § 289, p. 210 
Beficiency judgment, state statute requiring de- 
termination of rigbt to as raising federal 
question, § 269, n. 89 

District courts, jurisdiction to foreclose, § 310, p. 
535 

Diversity of citizenship in action by bolders of 
mortgage bonds, § 62 
Poreclosure, 

Jurisdiction under statute relating to un- 
signed choses in action, § 67, p, 895 
Receiver, ancillair Jurisdiction of suit af- 
feeting propefty in possession of, § 13, p. 
804 

Review by supreme court of decree ordej> 
ing sale, § 201, p, 32 

Statutory remedy in state courts as affecting 
rigbt to foreclose in federal court, § 166, 
p. 1241 

State laws, as rules of decision, § 189, p. 1299 
Motions, § 162 

Application to court for order, necessity of mak- 
ing by motiop, § 162 

Gircifit courts of. £^ppeals, affirnqance on, § 301, 
p. 464 .. : 

; pptiop to plead by motion rather than 

answer, § 12S, p. 1040. ‘ , 

^ Dismissal^ 

Action, § 142, pp. 1176-1181 , 

Appeal to supreme court, § 201, p. 72 
New trial, § 141, pp. 1167-1173 ’ 

Notice of, § 162 

Pleadings, Inotion^ relating to, § 128, pp. 1046 
Production of documents fbr ibspection etc § 

134, p. 1111 • i . , ^ •’ 

Record proper on appeal to difcuit cdurt of ap- 
ipeals, motions as part of, § 295; pi 296 


Motions—CJontinued, 

Requisitos, Federal Rules of Civil Procedure, § 
162 

Summary judgment, § 144, p. 1201 
Motor vehicles. Automobiles, ante 
Multiplicity of suits, answer, raising defense in, § 
128, p. 1040 

Municipal corporations, 

Actions against, jurisdiction as limited, § 49, p. 
867 

Appeal, Circuit courts of appeals, § 289, p. 212 
Applicability of statute relating to jurisdiction 
of actions on assigned notes, etc., § 67, p. 
895, n. 65 

Citizens, status for jurisdictional pnrposes, di¬ 
versity of citizenship, § 63, p. 890, nn. 28, 29 
Bepositions, § 133, p. 1087, n, 21 
Detective employed by eity, competency as wit- 
ness in action not involving city, § 131, p. 
1074, n. 32 

Federal questions, cases involving municipal or- 
dinances and contracts, § 28, p. 834 
Judgment creditors, application of state law as 
to remedy for collection of claims, § 145, p. 
1215 

Service of process, Fe^leral Rules of Civil Pro- 
cediire, § 124, p. 1009 

State courfs decision as to power to contract 
with electric railway conceming fares as con- 
trolling on federal supreme court, § 263, n. 73 
State laws as rules of decision on questions re¬ 
lating to, § 189, p. 1283 

Municipal courts, 

Alaska, § 314 

' Distriet of Columbia, § 326 
Philippine Islands, § 317 
Puerto Rico, § 318 

National banks, 

Federal question, tax suit against bank assum- 
ing liabilities of insolvent national bank, J 
27, p. 831, n. 1 

Jurisdiction of actions by or against national 
banks or receivers or agents tbereof, § 42, pp. 
857-861 
Receive3*s, 

Jurisdiction of actions by or against, § 42, p. 
860 

Order autborizing execution of contract for 
sale of realty, review by Circuit court of 
appeals, § 290, p. 216, n. 23 
Status as officers of United States, § 42, p. 
861 , 

Review by supreme court of decisions of state 
courts relating to, § 258 

State courts’ decisions, effect in cases relating 
to, § 185, p, 1274 , 

State laws .as rules of; decision on cqrtain ques¬ 
tions relating to, § 189, p., 1306, n. 60 

National Industrial Recovery Act, court of claims, 
jurisdiction of claim for increased costs ukider, 
§330, p. 582, n; 10 
National Labor Relatiens Act, 

•Di^t^icte^in v^hicb actioPs Under must be brought,, 

§ 21, p. 821, n. 23 , , ; 

Jurisdiction of actious a^fsing undCr, § 30; § 35^ 
p. 851 ' ' '* n ’ 
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National TailK>i* Act- Continued» 

by supronu' oonrt on (‘ortlorari bo<*aus(‘ of 
ijuportanoo of qnos^tion preseiltod^ § 204, p. 
111, n. 11 

National labor relations board, 

Tu.ion<‘llon apjniiist ro^^ional dlroctor, jurisdiction, 
8 ‘10, n. Z7 

Sorvin' of prooosa, suincioncy, ^ 124, p, 1010, n. 48 
Natnral pftiH, withdrawnl from intoivstato conumw», 
stal('\s intor(‘st In prmniting, original jurisdh'- 
tlon of Kupnnnc court, § 104, p. 0, n. 24 
Naturallzation’ prococKlinj^a, appollate jnrisdiotion of 
circaiit coiirtH of appoala, f 200, p. 215, n, 2Z 
Navij^;0)l<‘ watora, 

JiiriK<liftiou of aciions rolating to, § 37 
Koviow by atipmno oonit of statt^ courta’ (!('- 
(•isioim involvinj? anthorlty of congrosif?, § 
250 

Stato lawH m rulon of docision on qnoationa ro- 
lating to, § 180, p* 1303 
No oxoat, 

Tlistriot oottrta, powor io lamio wrlta of, § 311 
Distrlot of rolumbla, rovlow of ordor rofnain^? to 
qimab wrlt, § 324, p. 557 
Snpronio conrt, powor to Isano writa, § 100 
Nop:atlvo trKsthnony, probativo valuo, § 132, p. 1083, 
n. m 

Neglljjfonoo, 

Allogintf In gonoral terma, mifRotonoy, § 128, p. 
ia37 

Oirnilt coiirta of nppoals, law of tho caso, dool- 
Hlon vvlth roaimct to mattora of, 8 301, p. 
488 '! 

ConcloHivonoflH on Hiabnoquont nppoal of docislon 
by clrontt oourt of appoalfi on former app(‘al, 
8 207, p. 444 

Kxlalenee of nn InvolvliiR qnoRtlon of faot aa re- 
a:ardH review by drcmlt court of apiioal», 8 
207, p. 340 

RcHpcctH in whl<4i defendant nep:lla:ent, n»- 
(juirlng on motlon, 8 123, p. 1055 
Stat(' InwH m rnlea ot declsion on qiu^tiouH re- 
Intina: to liability for, 8 180, p. 1288 
Negotiable IimtrumentH, Bllls and noU^, fycuierally, 
ante 

Negroew, discriinlimtion, ordiar of atat^ railroad coxn- 
mlsaion relatlng to operatlon of alooplUR cara, 
eonstltutlonal lanue m roffurdn fedoral Jurladic- 
tlon, 8 28, p. 8:15, n. 27 i 
New trlab 8 141, pp. llOT-im 
(ilrcult; courtB of api^ealH, ante 
(jouformity Aet, mwaalty of motion as proreqnl- 
alto t;o 8150 

Court of claima, 8 354 ; 

Addltional 0ndlng:a op motion» 9 552 
DeponitlouK, tal«lng on motion for uew trial, 8 
4133, p, 1087 

DlacretUm of Iriul court,, nwlew by circnit court 
of appfals, 8 207, p. 305 
bi8trl(*t of (•olumbia, 

, Heview of orcler on motion, 8 5?4,iP, §57 
Heview of nillnir on motion, 8 324» p. 5(J8 
SuMr)ensIon of runnlugr <>f IKudod for appeal 
by motion, § 324, p. 550 

Flnal Jbdionent, exlatence of a« precdudedi.bor.iKue 
' dency of motion aa reg^r^a ,appeal to circuli 
court of apjM^als, § 200, p, 222";,. 


New trial—Contlnnod, 

Motion foiv 

Trocedural errors in connoction "vcith motion 
wbich wblb proporly denied, harmlcss er¬ 
ror, § 201, p. 88, n. 14 

Time for aptKml to supreme court susiJcnded, 
§ 201, p. 40 

Power to grant after rcmand of cause by su¬ 
preme court, § 201, p. 00 
Newly discovered evidence, 

Circuit courts of appoals, setting aside docroc 
on, § 301, p. 409 

New trial :on gromul of, § 141, p. 1108 
Court of claims, § 354, n. 33 
Nc^wspapers, 

Foreign newapaper Corporation, scrvice of proc¬ 
es», § 124, p. 1012, n. 50 

Libel, report cf)ncerning dlsbarment proccedings, 
summary judgment, § 144, p. 1200, n, 55 
lleportcr, sorvlcHj of process on, suflOlciency as Serv¬ 
ice on forcigu newspaper Corporation, 8 124, 
p. 1014, n. 78 
Ncxt friend, 

Citizenship of party sulng by, necesslty of allcg- 
ing, § 77, p. 008 

Diversity of cltinenship in actlons by, § 61 
Nomlnal daniagcs, court of claim«, jtirisdlction of 
action for, § 3.30, p. 585 

Nominal parties, appellecs on appeals to circxiit 
courts {)f appinils, § 292, p. 208 
Nonjoiuder of i>artles, 

Appeal to circtiit court of appcmls, parties to, 
oiYect, § 202, p. 260 

Dlscretiou of trial court, review by circnit court 
of appeals, § 207, p. 390 
Non-i*esldents, 

Appearauco of non-resldoxit defendant in response 
to order issued under § 57 of Judlcinl Code, 
em‘ct, § 127 

Automoblles, action agalnst nonresldents arislng 
out of operatlon of automoblles, venue, § 17, 
p, 814, n. 72 

Costs, Hccdrity for payinent, powor of court to 
ivquins 8 101, P. 1225 

State stat,ut;(‘s as affcKiting remedies in federal 
courls, 8 7, p. 780 

Witncjsses, American cltls^K^n in forelgn country, 
Service of process roqulring appoarance as 
• witnesR, 8 131, P-1074 
Nonsult. IHsmissal of action, generally, ante 
Notos. liiUs and notes, ante 
Notice, 

Appeal to Circuit court of app<uils, § 203, p. 271 
reyment of (4erk’s fees as prerequlsite to 
filing, § 203, p. 270 

Application for Judgment by dcfault, 9 144, p. 
1104 

ClasB sults, 

, I^lsmlssal or compromlsC) 8 142, p. 1182 
Mqtion to, set aside or, modlfy dec-ree, § 144, 

, , , . , - p. 1200 

Deposlttous, taklng of, § 133, p. 1002 
Filing of master’s report, § 130, p. 1158 
. GwUhee, state practlce aa governlng requlsitea, 
etc., § 120 

Motion, Federal Rules; of Oivll Froccdufe, 8 102 
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Notice—Continued, 

Motion for judgment, status as writ or proeess, 
§ 124, p. 1003 

Orders, court rules as goveming federal praetice, 
§ 102 

Novation, motion to dismiss as presenting afiBrmative 
defense based on, § 142, p. 1178 
Nuisanees, fumes from factory in adjoining state, in- 
junction, original jurisdiction of supreme court, 
§ 194, p. 9, n, 24 

Nunc pro tunc orders, Circuit courts of appeals, re- 
versal, § 301, p. 4S3 

Oaths, Circuit court of appeals, appeal in forma pau¬ 
peris, § 293, p. 281 
Objections, 

Admissibility of depositions, § 133, p. 1091 
Admissibility of evidence, sufflciency of objections 
for purposes of review by Circuit court of 
appeals, § 292, p 253, n. 17 
Interrogatories, § 134, p. 1106 
Jurisdiction, ante 
Master^s report, § 139, p. 1159 
Proeess or senuce, § 124, p 1017 
Review by, 

Circuit courts of appeals, necessity and suf¬ 
flciency, § 292, pp. 24^258 
Supreme court, necessity, ete*, § 201, p 38 
Rulings or orders of trial court, § 136, p. 1135 

Oceupied territory, provisional courts, establishment 
in, § 320 

Occurrence, definition, § 121, p. 979, n. 73 
Ocean, dumping of garbage in, injunction, jurisdic¬ 
tion of supreme court, § 196, n. 52 
Offenses, concurrent jurisdiction, § 355, p 620 
Offer of judgment, costs as affected by, § 161, p. 1223 
Offer of proof, necessity, § 136, p. 1145 
Office, controversy as to right to office, emoluments 
as bringing case within appellate jurisdiction of 
supreme court, § 201, p. 24 
Officers, 

Diversity of citizenship, necessity of sbowing in 
action against federal officer for allegedly il- 
legal acts, § 76, n. 86 

Presumption on appeal to Circuit court of ap 
peals as to perfonnance of duties, § 297, p. 
368 

States, post 

Substitution of successor of public officer who is 
party to action and dies or resigns, ete,, § 
143 

Successor of public officer, 

Substitution as party to appeal to Circuit 
court of appeals, § 292, p. 269 
Substitution as party to proceedings for re¬ 
view by; supreme court, § 201, p 45, n. 
47 

United States, post 

Oil, prPration order by state commission, federal ju- 
risdietion to interfere, § 28, p. 835, n. 26 
Oil and gas leases, state laws as rules of decision 
en questions relating tp § 189, p. 1302 
Opening and dosing, 

jDistrict; of Oolumbia, review of discretionary rul- 
ing as to, § 324, p. 568 ’ ' 

Right of, § 136, p. 1144 


Opening statement of counsel, direction of verdict 
on, § 136, p 1151 

Presumptions relating to by Circuit court of ap 
peals, § 297, p. 377 

Opinion evidence. Expert testimony, generally, ante 
Opinien of court, 

Advisoi*y opinions, ante 

Announcement of, ruling or exception prior to re¬ 
view by Circuit court of appeals in jnry- 
waived cases, § 298, p. 451 
Consideration by Circuit court of appeals of opin¬ 
ion of trial court, § 295, p. 324 
Court of elaims. reference to by supreme court on 
review, § 235, p 144 

Dispensing with in nonjnry cases, § 136, p. 1154 
Record on appeal to Circuit court of appeals, 
transmitting copy, § 295, p. 295 
Record on appeal to supreme court, opinion of 
lower court as pai-t of, § 201, p. 56 
Reference to opinion of state court to ascortain 
whether federal qiiestion was decided, etc., 
§ 244, p. 152, n. 1 

Special finding of fact, status of trial jndgo’s 
opinion as for purposes of i^eview by cireuit 
court of appeals, § 299 

State statutes reqniring decision in writing, ef- 
fect, § 144, p. 1192 

Statements in, effect as findings and conclusions, 
§ 140, p. 1162, n. 35 

Supreme court, examination by Circuit court of 
appeals on second appeal, § 297, p. 443 
Order to absent defendaht, § 125, pp. 1021-1025 
Ordinances, 

Oonstruction, state courts^ decisions as binding, 
§ 180, p. 1267, n. 43 

Impairment of obligation of contracts, jurisdic¬ 
tion of federal courts. § 28. p. 834 
Review by supreme cmn'^ of decisions of state 
conrts relating to, § 265 

State courts’ decisions detormining validity and 
constructi on, effect, § 172 
State statute as ineluding for purposes of review 
by supreme court, § 265, n. 80 
Papers. Books and papers, ante 
Pardon, revocation as constituting denial of due proc- 
ess, state laws as binding on federal court, § 189, 
'p. 1308, ti. 77 

Parent and ohild, domicile of unemancipated child as 
that of father, § 56 _ 

Parol evidence rule, state law followed, § 132, p. 
1080 
Parties, 

Alignment according to rea! interest for purposo 
of determining diversity of citizenship, § 59 
Amendment by striking out or transposing par¬ 
ties, effect on jurisdiction, § 82 
Amendment changing character and capacity in 
whlch party sues, propriety, § 130, p. 1070 
Ancillary jurisdiction, persons entitled to inyoke, 

§ 13, p. 797 

Bond or undertaking on appeal to supreme court, 

^ 201, p. 48 ' , . . 

Certiorari proceedings for review of decisions of 
cireuit courts of appeals, § 204, p. 113 
Change; 

Effect 6n jurisdiction on diverse citizenship, 

§ 57 ' '' ' ' : . ^ 
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Parties—Oontiniied, 

OhangO“- Contiiuied, 

.Tarisdiction not divestod, § 26 
Circuit court of apiMMiIs, § 202, pp. 265-271 
Priiminj? iu after rcixuiud, § aoi, p. 402 
latiu-locutory ortlers relatiug to, § 200, p. 225 
()l>j(‘clioim relatius to iu trial court, noccs- 
sity, g 202, p. 2^18 

lUght of p(‘rHoiis not parties to allege error, 

§ 207, p. 257 

Plght of nnicw as Umited to parties or priv- 
i(^s, 8 280, p. 208 

Olti^.eusliip or character of partl(\s, otc., ante 
Oonclusiv(ui('KH ou subsequent appeal of dc^cislon 
hy Circuit court of ai>peals on former ap- 
p('al, ^ 207, p, '144 

Conforrnily A(4;, offvct, g 123, pp. 083-1002 
(Vuirt of chduiH, § 345 

Aunuidnumt inlroduciug new parties, § 317, 

I), 604 
I>(‘a(h, ant(^ 

PIscr(4ion of trial cotirt as to mattors relatiug 
to, r(‘Vi(‘w by clrcult court of appeals, § 207, 
j). 3iK> 

PlHndMsal of suit in case of Impropor or collu¬ 
si v(^ Jcdnder, § 03, p. 014 

Pistrici of Ot)Uutil>Ia, appeal or error, § 324, p, 

558 

Plv(u*sHy of COtl/,ensbip, Cltlzensblp and Char- 
act(‘r of piirlies, otc., ante 
Forelgu KovcuHigu, Jurlsdlctlon, § 54 
Fornml purtbm, JurlHdlctlon basod on dlverslty 
of clM/auisblp, § (U). fjp. 8^5 888 
nannl('ss error, review by clrcult cotirt of ap- 
|m‘u1h, g 207, p. 424 

Imi)rop(vr or uuntHu^ssury parties, rlgbt to costs, 

§ 161, 1). 1224 
Tndlsp(uif.abl(' parties, 

JutcrvcmtJon, (^fTect on Jurlsdlctlon basod on 
dlversUy of eltisceusblp, § 00 , 

JuriH<llctiou based ou dlverslty of cltlzen- 
Hbip, 8 60, pp, 885-888 

Tnt(‘rlocutory (»rders relatiug to, review by su- 
pnnm* cotirt, g 201, p. 30 

MlHj()lnd(‘r, barmi(‘SH (‘rror, revlcw by supremo 
court, g 201, r>. 88 ‘ 

Neccssnry partl(‘H, Jurisdlctlon basttd on dlverslty 
of citlKcnsblp, g 60, p. 885 
ObJ('CtlouH rdating to, 

N(K’('HHlty as i*t»gards nwlew by clrcult court 
of npfW^nlH, g 202, p. 248 
Italslug for tlrst time iu supreme court pro- 
prl(4y, g 201, i). 30 

ProccHH, immuulty from servlci', g 124, p. 1015 
U(*Kl{Uuic(^ as affectiiig veuu(^ gg 17-20, pp. 813- 
HIS 

Hevlevv by supreme (‘ourt, g 201, p, 44 
PiHisiou of state (*ourt, § 275 
States, 

Ooutrov(‘rHi<'H to whlch state Is party, Juris- 
dlction, gg 46-51, pp; 865-873 
Orlglunl juristllctlou of suprettie court, § 

104, pp, 8-12 

Substltutlon of imitles, post 
Supreme court, orlglual procH^edlngs, § 108, p. 15 
Uult(Hl States, Jurlsdlctlon of controversies, § 45, 

PIV 862 865 i I 
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Partition, 

Appeal to Circuit courts of appeals in partition 
proceedings, § 290, p. 234 
Dlstrlct of Columbia, review in, § 324, p, 557 
Jurisdlctlon unaffected by state statutos, g 166, 
p. 1241 

Review by supreme court of order appointiiig 
commissioners or otber iutorloeutory orders, 

§ 201, p. 32 

Partnorsbip, 

Capacaty to sue or be snod, Federal Rulc‘s of 
(bvil Procodnro, § 123, p. 985 
Oitisieusbip, 

Averments, sutTlcien(‘y, g 77, p. 008 
Status for Jurisdictional pmposes, dlverslty 
of citizenshlp, § 65 

Dlverslty of citizenshlT) bctween partners and 
opponeiits, g 58, p. 882 

Inhabitant of stato of whlch partmuvs aro citl- 
zcms, § 17, p. 814, n. 70 

Jurisdlctlon of action botween allen and partner- 
ship having allen rnembcrs, g 53 
Servl(*e of proci^ss, Federal Rules of Givll Proce- 
dure, § 124, p. 1008 

Witnossos, cnlllng oHicer, otc., of padnerslilp 
whlch Is adverso party, § 131, p. 1077 
Passengers, railroads’ liabllity for injuriius, state laws 
as niles of decision, g 189, p. 1306, n. (K) 

Patents, 

Certiorari from supremo court to clrcult (HUirts 
of app(‘als in patent cases, g 2(>*1-, p. 112 
Court of clalms, 

Tnt<^rrogatorioa in cases Involviug, g 340 
Interveutlon in infringonumt s,ult, g 345, n. 
89 

Jurisdietiou of actlons rclatlng to, g 330, p. 
585 

Validity and infringement as questlons of 
fact for inirposos of review by sui>reme 
court, g 235, p. 144, n. 47 
Dlstrlct courts, 

Jurisdlctlon of Infringement proc('edings, § 
309, p. 517, n. 43 

Jurisdlctlon over infringement suit, § 308, n. 
14 

Dlstrlct of Columbia, review of declslons of pat¬ 
ent om(!e, g 324, p. 555 
Infrlngianeut Bults, 

Oonfontilty Act, appllcablllty, g 112 
Countercbilms for unfalr comrKlltlon, Ju- 
rlsdiction, g 13, p. 799, n. <58 
Federal and nonfederal qiiesibms, jurisdlc- 
iion, § 11, p. 793. 

Jurlsdlctlon, § 32 

JurIsdi('tloual avoments, sufRclency, g 80, p. 
913 

Questlon of fact for court of clalms as re- 
gards review by supreme court, g 2:i5, p. 
144, n. 47 

Jurlsdlctlon, actlons aWslng under patemt laws, 
g 32 

Supnune court, 

, Review of deeisions of state courts relatlng 
to, § 257 

Bigbt to review not dependent ou amount In 
controversy, g 201, p. 23 
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Paupers, 

Circuit courts of appeals, 

Appeal in forma pauperis, § 293, p. 280 
Piling application and fee therefor, § 293, p. 

279 

Necessity of paying cost of reporteris tran- 
script, § 293, p. 279 

Prosecution of appeal as, § 300, p. 455 
Mandamus in forma pauperis, leave granted by 
Circuit court of appeals, § 280, p. 201, n. 87 
Proceedings in forma pauperis, certiorari from 
supreme court to Circuit courts of appeals, § 
204, p. 120 

Security for costs, actions or defenses in forma 
pauperis, § 161, p. 1225 

Paymasters, court of claims, jurisdiction of claim of 
for relief from responsibility, § 338 
Payment, 

Appeal to Circuit court of appeals from judgment 
directing payment of money, § 290, p. 230 
Judgment, partial payment as affecting amoimt 
in controversy for purposes of review by su¬ 
preme court, § 201, p. 27 

Keview by supreme court of state courts’ deci- 
sions as to medium of . payment, § 262 
Payment into court, interlocutory nature of decree as 
regards review by supreme court, § 201, p. 30 
Pecuniary interest in controversy, necessity as re¬ 
gards original jurisdiction of supreme court over 
actions to whieh state is party, § 194, p. 9 
Penal actions, state statute as basis, rigiit to main- 
tain in federal court, § 15, p. 810 
Penal laws, state’s suit against persons or eorpora- 
tions of other states, original jurisdiction of su¬ 
preme court, § 194, p. 10 
Penalties, 

Appeal without merit and made merely for delay, 
§ 161, p. 1233 

Certiorari, absence of reasonable ground where 
appeal to federal suprenae court was improv- 
idently allowed, § 272, p. 176 
Violation of safety appliance acts, jurisdiction 
of supreme court over suit against state to 
recover, § 194, p. 12 ; 

Pending actions, 

AppUcability of statutes, .witbdrawing ior r€§sti4ct- 
ing jurisdiction, § 5 

Befined, § 162, n. 37 i 

Jurisdiction, declining .because of another suit 
, pending, § 10 
Pensions, 

Court of claims, jurisdiction in respect of, § 330, 
p. 585 

District courts, jurisdiction of suits involving, § 
310, p. 533 

Jurisdiction to review decisions of administrative 
ofldcers in cbarge of, § 4, p. 779, n^; 76 
Personal injuries, award for, presumptions relating 
to by Circuit court of appeals, § 297, p. 386, n. 52 
Personal privilege, rigbt to bave action maintained 
in particular district, § 94, p. 957 
Persons concluded on subsequent appeal by decision 
of Circuit court of appeals on former appeal, § 
297, p. 444 ; 

Persons entitled to allege error on appeal to Circuit 
court of appeals, § 297, pp. 355-364 


Persons entitled to appeal to supreibe court, § 201, 
p. 34 

Decisions of state courts', § 273 
Petitioii, 

Complaint, generally; ante' 

Court of claims, requisites, § 347, p. 601 
Philippine Islands; appellate jurisdiction, § 317 
Courts of first instance, jurisdiction, § 317 
Judicial systein, § 317 
Jurisdiction of court, § 317 
Justices of tbe peace, § 317 
Municipal court, § 317 

Review by federal supreme court of decisions of 
insular supreme court, § 229 
Supreme court, jurisdiction, § 317 
Township courts, § 317, ri. 95 
Photographs, prodiiction of doQuments, etc., for photo- 
graphing, § 134, p. 1110 

Photostatic cbi>ies, admissibility, § 132, p. 1083, n. 91 
Physical examination of parties, 

Appeal to Circuit courts of appeals from orders 
requiring, § 290, p.'228 
Authbrity of court, § 134, p. 1116 

Prior to Federal Rules of Civil Proccdure, § 
134, p. 1127 

Motion for new trial, discretion of court in deny- 
ing request for examination, § 141, p. 1170, 
n. 12 

Pbysicai facts, motion for dirOcted verdict because of, 
qiiestion before Circuit court of appeals, § 297, p. 
420, n, 45 ^ 

Physical laws, verdict based oii evidence in contmdic- 
tion of, setting aside by Circuit court of appeals, 
§ 297, p. 407, n. 95 

Physicians and surgeons, state law^ as niles of deci- 
sion on questions relating to, § 189, pp. 1291-1292 
Picketing, 

Injunction, jurisdiction of suit on basis of di- 
' vetse citizenship, § 55, p. 877, n. 30 
State laws as ruleS of decision, ^189, p. 1292, n. 

' 5 ' 9 ’ "' 

Plea, court of claims, objection to jurisdiction by, § 
34T, p. 663 
Plea in abatement, 

Joinder with clairii to jurisdiction, affect as gen- 
eral appea;i'ance, § 127 . 

Judgment’on,*'interlocutory nature of as regards 
review by supreme caurt, §, 201, p. 30 , 

Pipa in .bat, aPPeal to supreme court bl United States 
in criminal cases from district courfs decision 
, sustaining, ,§ 223 . i 

Pleading, § 128, pp. 1029 t-1067 
Amendment, ante 

, An»^er^ ante . , , . . 

Appeals to Circuit courts of appeals from interloc¬ 
utory nrders relating to,. § 290, p. 225 
Circuit courts of appeals, ante 
Complaint, post 

Conclusiveness on subsequent appeal of decision 
by Circuit court of appeals on former appeal, 
§ 297, p. 444 . 

Construction of pleadings as invblving question 
of law as regards review. by Circuit court of 
.1 appeals,'§.297i Pii340 ' . ' ^ 

Construction. of pleadings, chainging thebry oii re¬ 
view by supreme court, proprlety', § 201, p. 38 
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Pleadliig“^Oou t i n ucd i 

Oourt of ('laiius, § 347, pp. 601-006 

Conformlty of judgment to» § 363, p. 615 
Keforeooo to by supreme court on review, § 
p. 144 

Disoretlon us to matters relatlng to, i‘eview by 
Circuit court of appoala, § 297, p, 890 
Distrlct courtH, amount involved for jnrisdictlon- 
al purpoHCs as determined from, § 310, p. 537 
District of Oulinnbia, 

Harmless error in respect of, § 324, p, 571 
Mimicipul court, § 326 

Harmless error» rc^view by Circuit courts of ap¬ 
ponis, § 297, p. 424 

Hnwaii, rules ar>plying, § 316, p. 548 
Issues ralsed by, appeal to Circuit courts of ap- 
p(HilH, objectiori for flrst time on appeal, § 
292, p, 244, m 70 
Joinder of clalms, § 129 
JudKi»<‘nt on plcadlugs, 

Nccesslty of speclal flndlngs as regards re- 
vlcw by Circuit court of appeals § 299 
Qiu^slion on appeal to Circuit court of ap- 
IK^als, g 297, p, 350 

Jury-waived castas, roview by citcult courts of 
apiKuilH of rulingtt on ploadlnga, § 298, p. 447 
ObJeetiouH, 

N(K-esslty as rcgarcls revlew by Circuit court 
of apt)(‘ulH, § 292, p, 249 
liaislng for ih*fit time in supreme court, pro- 
pri(4y, § 201, p. 40 

Prasiunptlons relating to, Circuit court of ap- 
Iieals, S 297, p. 370 

Hecord i>roFMU’ on appeal to Circuit Court of ap- 
p(uilH as InclucIIng, § 296, p. 296 
Ileview by clrcuIt c-ourt of appeals, 

Jaioklng to agrecd Htutement of facts rather 
tban, « 297, p. 343 

Preaenlation of qiiestion by record on api>oal, 

§ 295, p. 319 

Ileview by suprcmie court of dccislons of state 
courts ndutlng to, § 209 

atrlldng out pleadlugs, dlHcretlon, rOvlcw by cli> 
cuJt court of apianilH, § 297, p. 391 
Sumumry Judgment, dwlsion on motlon as re- 
Htrlctcd to, § 141, p. 1204 
Supplmmmtal pleadings, 

Dlscretion, nwiow by Circuit court of appeals, 

§ 297, p. 391 

nannl(‘ss errors, revlew by Circuit courts of 
apiKuils, § 297, p, 424, n. 64 
Supreme court, original prorecdings, § 108, p. 10 
Thlrd-party praeii<-o, 123, p. 997 

Uni>rovi‘(I averments diaregarded on apl>eal to 
Circuit court of appeals, § 297, p. 352 
VaguenesK, (lismlssal for, 1142, p. 1178 
Walvt^r In clr(;uit court ot applmls of objections ' 
relatlng to, S 297, p. 430 

Pledges, Ktatt» laws as rub^s of dcclslon, ;§ 180, p. 1299 
Pollce court, District of Columbia, § 326 
Poll<*c p)wer, revlew by anpteme court, cjeforc^ico to 
state courfs jadgmont, § 28U, p. 189, m 17 ( 
Polltical natim^of controversii^s avisiiig otit of tnmty 
relationshlps, status as “(*as<‘s”, ^ 1, p. 772, n. 11 
Polltical qm^stlons, coptrov^rsles i^tweon atate^„ odg- 
iual Jurlsdictimi of suprtune court, | 194, p, 10 | 


rolitical rights, district courts, conaideration, In dcj- 
termining amount In controvorsy, § 310, p. 622 
Pollution of air, state’s intereat aa authoris^Ing suit 
to enjoin nuisance caused by fumes from factory 
in adjolning state; § 194, p. 9, n. 24 
I^osseasion, district courts, jurlsdiction of actions in- 
volving, § 310, p. 634 

Post office, state courfs judgment upholding stato 
statute relating to, revlew by supreme court, § 
254, n. 56 

Postal aavings depoaits, controversies relating to, fed- 
eral jurlsdiction, § 45, p. 864, n. 27 
Power of attorncy, state lawa as rules of docision on 
quGstions relating to, § 189, p. 1203 
Practice. Ib’ocedure and conformlty to state practice, 
generally, post 
Praye^r for rellef, 

lOquitable rellef granted undor prayer for general 
rellef, § 144, p. 1190 
Nccesslty, § 128, p. 1038 

Prejudlcial or harmless error, revlew by Circuit 
courts of appeals, § 297, pp. 422-487 
Preliminary hearing, § 130, p. 1135 
l^reliminnry in junctiori, 

Clrclilt courts of appeals, entry of docree on ap¬ 
peal from ordor grantlng, § 303, p. 407 
Roview by Circuit oourt of app<'al8 of orders 
grantlng or vofusing, § 207, p. 348 

Prematuro appeal to Circuit court of appeals, § 293, p. 
278 

Premiums, 

Appeal or stay bonds, taxation as costa, § 161, p. 
1232 

Surety bonda reqiiircd by court, taxation as costs, 
§ 101, p. 1227 

Preponderance of evidcuce, jury question, § 186, r». 
1147 

Prcsentatlon and reservatlon of grouncls of revlew, 
record on appeal to Circuit court of appeals, 
showhig as to, § 295, p. 293 

President of United States, provlslonal courts, catab- 
lishmcnt In time of war, J 2 
Presumptlons, 

Certiorari from supreme court to Circuit courts of 
api>euls, § 204, p, 122 

Circuit courtsS of appeals, 8 207, pp, 307*388 
Haradess or prejiidicial effcct of error, 8 
p. 428 

Oltlssenshlp of stockbolders, actions by or agalnst 
corporatlons based on dlversity of cltizenahlp, 
8 03, p. 801 

Conformlty to state rulo as to, 8 132, p. 1081 
Court of Clalms, 8 348, p. 605 
District of Columbia, court of apponis, § 324, p. 
566 

Jurlsdiction, 8 8 

Mastor’s iindlngs, proBumptibns In favor of, § 139, 
p. 1159 

Revlew by supreme court, 8 201, p. 80 

Certiorari to Circuit courts of uppemis, § 204, 

D(*(*isl()us of state courts, § 280, p, 187, n. 15 

Pretrlal conferenee and pr()Qeflure, 8 136, p* 1130 
Prevailing parties, persona deemed to l)e or purpos(^ 
of allowing eost% 1101, p. 1222, n. 8 
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I^rinting, 

Briefs on appeal to Circuit coui-t of appeals, § 296, 
p. 334 

Master’s report, failure to print, discretion of 
lower court in overruling exceptions, review, 
§ 297, p. 394 

Record on appeal to Circuit court of appeals, § 
295, p. 310 

Priority of claims, appeal to Circuit court of appeals 
from decree determining, § 290, p. 230 
Privileged Communications or documents, 

Production for inspection, etc., § 134, p. 1115 
Production on taking of depositions, § 133, p. 
1090 

Prize cases, appeal to supreme court from district 
courts, former praetice, § 222 
Prize courts, court of claims, jurisdiction to review 
decision of, § 340 
Probate matters, 

Circuit court of appeals, statutory nature of 
right of appeal to, § 290, p. 234 
District of Columbia, 

District court as court of probate, § 325, p. 
576 

Review of discretionary orders, § 324, p. 557 
Jurisdiction, § 12 

Effeet of state statutes, § 166, p. 1241 
State laws as imles of decision on questione re- 
lating to probate and contest of wills, § 189, 
p. 1304 

Supreme court, review, of judgments, etc., relat- 
ing to wills and administration, amount in 
controversy, § 201, p. 24 
Territorial courts, jurisdiction, § 313 
Procedure and conformity to state praetice, §§ 95-164, 
pp. 962-1235 

Abatement and revival, § 143 
Admiralty cases, § 109 

Amendment of pleadings, § 130, pp. 1068-1073 
Appeal and error, Conformity Act, elfect, §§ 146- 
160, pp. 1217, 1220 
Appearances, § 127 

Arrest of offender against United States, § 110 
Attachment, § 126 
Attorney^s lien, enforcement, § 164 
Bail, mode of taking and discharging, § 163 
Bankruptcy proceedings, § 111 
Burden of proof, state rules relating to, § 132, p. 
1081 

Class suits, compromise and settlement, § 162 
Oommon law, applicability, § 97 
Condemnation proceedings, § 113 
Conditions precedent to actions against political 
subdivision or governmental agency of state, 
^ 162 

Congress, power to regulate procedure, § 95 
Continuances, § 137 

Copyrigbts, infringement actions, § 112 
Costs, § 161, pp. 1220-1233 
Counterqlaims, § 121, pp. 979-983 
Court of claims, ante ^ 

Criminal cases, § 110 
Declaratory judgments, § 144, p. 1193 
Default judgments, § 144, p. 1193 
Depositions, § 133, pp. 1084-1104 
IXscovery, § 134, pp. 1104-1128 
DIsmissal, § 142, pp. 1173^1188 


Procedure and conformity to state practice^Cont^d, 
District of Columbia, district court, § 325, p. 577 
Ejectment, final record in ejectment suit, § 163 
Equity cases, § 109 

Appropriate relief to be sought, § 119 
Evidence, § 132, pp. 1078-1084 
Exeeution, § 145, pp. 1213-1217 
Federal procedure and conformity to state prae- 
' tice, § 145, pp. 1213-1217 
Pindings of fact, § 140, pp. 1160-1167 
Form of action, § 119 
Garnishment, § 126 

Injunction, availability of remedy in state court, 
effeet, § 119, n. 57 
Instructions to jury, § 138 

'Interpleader, discharge of defendant by inter- 
pleader and payment into tPurt, § 163 
Interrogatories, § 134, jip. 1104-1110 
Joinder of claims, § 129 
Judgment, § 144, pp. 1189-1213 

Exeeution and otber proceedings after judg¬ 
ment, § 145, pp. 1213-1217 
Juries, § 135, pp. 1128-1134 

Taking case or qiiestion from jury, § 136, p. 
1152 

Jurors, conduct, inquiry into, § 136, p. 1145 
Law and equity, distinctions between, § 98 
Lien of judgment, § 144, p. 1211 
Mandamus proceedings, § 114 
New trials, § 141, pp. 1167-1173 
Notice of motion, § 162 

Order to absent defendant, § 125, pp. 1021-1025 
Parties, § 123, pp. 983-1002 
Substitution of, § 143 
Patent infringement actions, § 112 
Pleading, § 128, pp. 1029-1067 

Amendments, § 130, pp. 1068-1073 
Praetice Conformity Act, §§ 09-108, pp. 068-972 
Superseded l)y Federal Rules of Civil Proce¬ 
dure, § 09 

Presupaptions, § 132, p. 1081 
Process or notice, § 124, pp. 1002-1021 

Order to absent defendant under section 507 
,of Judicia! Code, § 125, pp. 1021-1025 
Puerto Rico courts, § 318 
References, § 130, pp. IISG-^IIOO 
Rehearing, § 141, p. 1172 
Release, impeachment, § 164 
Removed cases, § 115 

Review by supreme court of decisions of state 
courts on questions of state praetice or pro¬ 
cedure, § 269 
RevivM of action, § 143 
Rules of court, § 96, pp. 062-967 

Federal Rules of Civil Procedure, ante 
Rules to Show cause, § 162 
Set-off, § 121, pp. 979-983 
Statutory proceedings, § 117 

Praetice Conformity Act, §§ 99-108, pp. 968- 
972 

Procedure, § 95 
Trial, § 136, pp. 1134-1154 
United States, actions by or against, § 116 
United States Court for China, § 322 
Venue,-'§ 122 

Verdict, § 140, pp. 1160^1167 
Witnesses, § 131, pp. 1073-1078 
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Proceodiiigs dolluod, § 295, p. 307, n. 57 
ProcoHS, § 124, pp. 1002-1021 
Amoiidmc^nt, ^ 124, p. 1020 

PiHcrotion of trial oonrt, reviow l)y dmdt 
(H)urt of api)eals, § 297, p. 300 
Ancdllary jurusdlctiou, proceedings to proveut 
pr()(*(‘ss froiu b(M*oiuuig iustrumont of wroug- 
(loing, ii 13, p. 799 

Ai)p('nls to Circuit (*ourts of apix^als from intor- 
locutory ordcrs rolatiiig to, § 290, p. 225 
Oourt of claims, § 340 

Disuilssal of action ou ground of lack of Service, 

§ 142, p. 1177 

Fondgu corporatiouH, Horvice of process on, § 124, 
pp. lOlO-KHf) 

lIannI('sM error, iinproper servleo of process, re- 
vi(‘\v by supreuie court, § 201, p. 88 
Judbdal fuucUon, propriety of oxerdse where 
award of pro(‘(‘8H not recpiired, § 1, p, 773 
Ol)j(‘diou8, 

i\(‘<‘(‘HHity UH rogardH rovlew by drcuit court 
of apiH^alH, § 292, p. 249 
Ilaislng for flrst time lu supreuic court, pro- 
prbdy, § 201, p. 40 

Or(l(‘r lo a))sent defendant, § 125, pp. 1021-1025 
Kecord i>roiK'r on app(^il to clrcidt court of ap- 
IHuUh uh lucluding, § 295, p. 295 
K(‘fer('nce to niastcu*, inotion to (pia^sh Service of 
proc(\sM, § 139, p. 1150, n. 70 
It(‘turn and proof of nervia*, § 124, p. 1016 
ll(‘vic‘NV by drcuit court of iipiHuUs of defect in 
I)ro<*(‘«H, pnwntatlou of (pioHtiou by rocord 
on app(‘al, § 295, p. 319 

Hervlcc*, f(‘<U‘ral (piCHtlon involvecl in tort action 
agalnwt f(*deral niambal, § 27, p. 831, n. 1 
Hupnane court, origlnal proc(H*dlugH, § 108, p. 10 
Tliird-party pi^uctlee, § 123, p. 997 
Ib*oblbIt ion, 

Circuit couHh of nppeals, power to issuo vrrlts, § 
280, p. 199 

DiHtrlct courtH, power to ismie wrlt of, § 311 
Jti<igin(‘nt of Htate court tlually diHiK)sing of pro- 
ceedlng, revi(*w by Hupreme court, § 240 
Pow(*r to iHHue wrlt of, § 14 
lUwlew by Kurn*(*m(‘ court of dedaions of state 
(-ourtH lu, § 242 
Huprenie court, 

PoW(‘r to lanue wrltn, S 106 
Kevl(*w of prohll)Itiou procwdings, amount 
in controv(*rsy, § 201, p. 24 

lb’00f» 

Court of <'lniniH, 

Conformlty of Judgnient to, § 353, p. 615 
4’aklng of, 8 315, pp. 6(K)-tKW> 

Hervlce of procenn, 8 124, p. 1016 
lb‘oiKu*ty, 

AnclUary jurindictlon of proceedlngs affcnding 
pror)erty in coinfH |H)HHeHKlon, 8 13, p. 801 
DiHtrlct cotirtK, power to acquire, § 308, n. 13 
JurlHdlctlou, ret(*ution over proiKuty passlng out 
of rdiyHlcuU poHHWHlon of court, § 26 
Btate, acti{>nH to prottx*t pror>erty rWiU of, origl- 
nal jurlHdlctlon of supreme court, | 194, p. 9 
State courts’ dtKdniouH establishlng ruie of prop- 
erty, Uludlng effect» J 173 : 

ICqulty caHCH, § 181 


Proporty—Ooiitinuecl, 

State law’'s aud decislons as authority on ques- 
tioixH relating to, § 189, p, 1280 
State laws constituting ndes of property, applica- 
bility in federal equity courtH, § 166, p. 1238 
State rule of property, applieability uniens fed¬ 
eral taxiiig statute establisbcs different rule, 

§ 100, n. 2 

Value, amount in controversy as dependent on, 
appellate jurisdiction of supreme court, §• 
201, p. 27 

Protection, writ of, power to issue, § 14 
Protost feoH, district courts, amount in controversy 
for jurisdictional purposos as including, § 310, p. 
623, n. 82 
Provisional coiu-ts, 

Kstablisbment by proaidcnt In time of war, § 2 
Jurisdiction and powers, § 320 
Public contractors, bonds, vcnue of aetions on, § 23 
Public improvements, state praotice, constitutlonal 
(piestioix as rcgards federal jurisdiction, § 28, p. 
830 

Public lands, 

Dotermination of claims, naturo of power con- 
f(‘rn‘d by congress, § 2 
Jurisdiction of aetions relating to, § 38 
Review by supreme court of state courts’ decl- 
sions relating to, § 254 

State laws as rules of dedsion on quostions rolnt- 
ing to public lands of statos, § 189, p. 1283 
Ibiblic mlulsters, 

Jurisdiction of cases affecting, § 44 
Orlgiiial jurisdiction of supremo court of aetions 
4iffe(‘ting, § 105 

Ibiblic otlicers, interference resnlting from docUiru- 
tion of martial law, federal question, § 28, p. 
840 

Public pollcy, stato laws as rules of dodslon in com- 
mon-law aetions, § 165 
Public utlUties, 

Itato rcgulation, constitutlonal qut)Stions as rc¬ 
gards federal jurisdictlous, § 28, p. 838 
State laws as rules of d(*clsIon on questions rc- 
Jatlng to, 8 189, p. 1307 

Publlcutloii, Service oix absent defendant, § 125, p. 
1024 

Puorto Itlco, 

App<*al and error, § 318 

Certiorari from fe(l('ral supreme court to reviow 
judgment of drcuit court of api>eals, § 294, p. 
108, n. 93 

Circuit court of appeals, 

Jurisdiction to review decislons of Supreme 
(^ourt of, § 290, p. 218 

Iteview of declyions of supreme court of, § 
301, p. 460 

Vacating order allowlug apimal to, § 293, p* 
279 

District wurts, § 318 

Federal Fmployers’ Liabillty Act, onforc^eabllity, 
federal qiiostlou, § 35, p, 850, n. 73 
Injunction, right of appeal to Circuit court of ap¬ 
peals from interlocutory order granting or 
disHolvlng injunction, § 291, p. 238, m 31 
Judldal power, § 318 
JuHtlces of tlie i>eace, § 318 
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Puerto Rico—Continued, - 

Military commander, jiirisdiction of cases arising 
under law premulgated by, § 30 
Munioipal courts, § 318 
Proeediire, § 318 
Review, § 318 

Supreme court, § 228 
Supreme Court, § 318 

Quartermasters, court of claims, jurisdietion of elaim 
of for relief from responsibility, § 338 
Questions for.lury, § 136, p. 1147 

Questions of fact, review by supreme court, § 201, p.^ 
84 

Quieting title, 

District courts, jiirisdiction, § 310, p. 535 
Jurisdiction, diverse citizenship, § 55, p. 877, n. 
30 

Mining property, jurisdiction, § 39 
Quo warranto, 

Jurisdiction of district courts, § 4, p. 780 
Municipality, proceeding to attaek legal existence 
of jurisdiction, § 14 

Quorum, supreme court, effect of ahsence of, § 192 
Radio, jurisdiction of actions under statute provided 
for licensing and regulation of radio Communi¬ 
cations, § 35, p. 851 
Railroad commission, 

Construction by state commiission of its own deci- 
sion, effect, § 174, p. 1259 

Stkte deeisions as controlling on question of 
authority, § 189, p. 1307, n. 64 
Railroads, 

^versity of citizenship in action against re- 
ceivers, § 57 

Incorporation under act of congress, eifect on- 
federal jurisdiction of actions by or against, 

§ 41 

Review by supreme court of state eourPs deci- 
sion applying last ciear chance doctrihe, § 
268, n. 87 

State courfs judgment fixing place of Crossing 
of spur tracks, confiict with federal law, § 
259, n, 67 

State laws as rules of decision, § 189, p. 1306, 
n. 60 

Railway labor act, jurisdiction of actions arising un¬ 
der, § 35, p. 851 
Rates, 

District courts, power to make, § 308, n. 13 
I Regulation, constitutional questions as regards 
federal jurisdiction, § 28, p. 838 
Real party in interest, 

Pederal Rules of Oivil ProcedUre, effect, § 123, p. 
983 

Jutisdictiori based on diversity of citizenship, § i 
60, p. 886, n. 98 
Real pJropetty, 

Citizens of same state claiming lands under 
grants of different States, jurisdiction of con- 
troversies between, § 52 ' 

Compelling ednveyance of lands in ancler state, 
jurisdiction of equity conrt, § 16 
V Stater ;laws as 4-ules of decision btt questions re- 
lating to title, etc., § 189^ p. 1290' ^ 

Reasonahle time, question of law as fe^tds review 


Recall of mandate, 

Circuit courts of appeals, § 301, p. 499 
Supreme court, § 201, p. 101 
Reeeivers, 

Amendment of bahkrUptcy statute as to railroad 
receiverships, eonsideration by supreme court 
on certiorari, § 204, p. 124, n. 9 
Ancillary jurisdiction of federal court appointing 
receiver, § 13, p. 802 

Ancillary receiv4r,' proceedings to appoint, juris¬ 
diction, § 13, p. 796, nn. 49, 50 
Attachment, appointment of receiver for defend¬ 
ant in attachment, state practice as govern- 
ing effect of, § 126 

Capacity to sue or be sued, Federal Rules of 
Civil Procedure, § 123, p. 985, n. 29 
Circuit Courts of appeals, ante 
Citizenship, 

Aveiuiients, as to, § 77, p. 908 
Jurisdiction based on diversity of citizen¬ 
ship, § 61 

Compensation, auditoFs allowance approved by 
lowev courts, review by supreme court, § 201, 
p. 87, n. 9 

Concurrent jurisdiction, appointment of, § 3JiC 
Discretion of tria! coiltt as to matters retn^ing to, 
review by Circuit court of appeals, § 297, pp. 
393, 400 

District of Colnmhia, review of orders appoint¬ 
ing, § 324, p. 556 

Foreign corpovatiob, suit by stockbolders or cred- 
itors, federal courfs jurisdiction, § 174, p. 
1257, n. 52 

Harmless ‘error as to appointment of, review by 
Circuit courts of appeals, § 207, p. 425, n. 68 
Jurisdiction of actions by or against reeeivers 
appointed by federal courts, § 43 
National banks, 

Jurisdiction of actions by or against, § 42, 

p. 860 

Status as officers of United States, § 42, p. 
861 

Railroad, diversity of citizenship in action 
against reeeivers, § 57 
Review, 

Order authorizing national bank’s reCeiver to 
exeeute contraet, § 290, p 216, n. 23 
Supreme Court, rigbt to obtain, § 201, p. 35 
Revivor of action against teceiver of dissolved 
Corporation, effect of state jpi^actice, § 143 
Sale of Street railroad property by, effect on jn-i 
risdiction of court, § 26, n. 90 
•StAte laws as rules of decision on questions re- 
lating to, § 189, p..l293 

State statutes,: effecti in. receivership proceedings, 

§ 166, p. 1241, n. 81 

, Autbotity of federal court, § 7, p. 786, n. 43 
; Subfjtitution of corporation’s reeeivers as parties 
to proceedings for review by supreme court, 

, § 201, p 45, p. 47 

Successor,, substitutiqn of as party to appeal to 
cirepit court of appeals, § 292, p. ,2Q9 ; 
ReceptiOn bf evidence, § ,136y p. 1145- . ^ 

Reclprbeityi fcourt of claims^ parties, § 345, n. '84 
Reconstruction FitiabeO Corporation, jurisdiction of 
suit by, § 45, p. 864, n. 28^ * ' , - y i’ 


by Circuit court of appeals, § 297i.*p. 341 ^ 
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Rooorcl, 

JnriKdU-tion aorH^arinf? of, § 9 
l»r()of of oflfioinl ro<*ord, § 132, ]p. 1083 
Reeord on iippoal, 

Atlidavits stipplomontinK rcK*ord as to amonnt in 
ooiitrovarsy, apix^il to supremo court, § 220, 
p. 131 

Ameudiuout oP rocord on roview bj’' supreme 
eourt oP (leeisions of state courts, § 281, p. 
IPKJ 

CertiIl<*atiou of questions, rijjbt of supreme court 
to nxiuire sendiug up of wholo reeord, § 202, 

p. 101 

Circuit courts of api>euls, § 200, PPt 202-325 
Oonformlly Act, (‘PTect, J 154 
Oousld(‘ralion by Circuit court of appoals of rec- 
ord on fornuu' appeal Involving same parties, 
^ 297, p. 352 

Oosts, efr(Hq: of Includinjt unnccessai 7 matters, 
ete., § im, p. 1232 

Fedoral «pieslion, n(K*esslty and sufUciency of 
siiowliifr relatlnp: to ralsinjt of In state court, 
^ 279, p. 185 

Instruetioiis lo Jury, absencc from reeord, pre- 
sumi>tions, 297, p. 370 

Fleadin^s, rulitigs r('latlng to, revb^w by supreme 
court of apparent errors, § 201, p. 43 
Supivine court, § 201, pp. 5‘MI9 
Rocordintr, 

Jiulj^numt, state statutos govern^u^!; effect of judg- 
ineut as lien, controlllnji: effect, § 144, p. 1192 
State laws as rubn^ of de<‘Ision on (piestlons re¬ 
lati ng to reeording of InstminentH, § 180, p, 
1288 

Itecoupimmt, court of claims, § 347, p. 003 
Ilef(n*(a\ 

Feos, nllovvance as costs, § 101, p* 1230 
Findinjjjs or r(q)ort, vevi(‘w i)y, 

Clrtuiit court of appi*ais, § 297, p. 417 
Suiinune court, § 201, p. 87 
rroc(HV(ilngs sur)i>U‘mentary to and in ald of 
JudRmcnt, 8 145, p. 1214 

Ilevl(‘w by cinniit conrt of appoals of cases tried 
before rof(‘ree wlit‘re waiver of jury trial is 
not in vvritinpt, 8 298, p. 453, u. 31 
HnbmlHsIon of actious governed by state praetice 
ns modilled by Fcnleral Hules of OiviI Pro- 
c(Hlur<s 8 139, pp. 1157-1158 
Roference, § 139, pp. 1150-11(10 
Clr<‘Ult cmirls of apjieals, 

Orders dlre<*tlng or refusing reference, § 290, 
p. 23X 

Ibquand, cost of reference aftor, § 301, p. 494 
Court of claims, 8 J150 

.lurisdlction of claims referred by (‘ongress, 
§ 331, pp. 585-589 

Biseretion of trial eourf, roview by clrcult court 
of appoals, § 207, p, 394 

Ilarmless error, it^view by clrcnlt eourts of ap¬ 
ponis, 8 297, p. 425 

ObjcK^tlons, nec(^«ity as regards revlew by clrcult 
court of appoals, 8 >292, p. 250 
Presumptlons on apr>oal to clrcult court of ap¬ 
poals to support procoedings undor ordor ot 
reference, 8 297, p* 872 

Pecord on appeal to droult court of appeals, § 
295, p. 297 


Reference—Continued, 

Review by eircuit couii: of appetis, § 297, p. 344 
PrOsentatlon of questions by ro<‘ord on ap¬ 
peal, § 295, p. 320. 

Review by supreme court of" order directirig rCf- 
erencie, § 201, p. 31 

Roformatioii of instruments, court of claims, power 
to, § 353, p. 614 

Refrosbing memory of witness, effect of state prac- 
tice, 8131, p. 1078 

Refusal of findings as special findings for puiqxises of 
review by Circuit conrt of appeals, § 299 

ReluMiring, 

Circuit obnfts of appoals, ante 
Court of claims, § 353, p. 616 
Disoretion of trial court, review by Circuit conrt 
of appeals, § 297, p, 39S 
Bistrict of ColuTribla, 

C/Ourt of appeals, 8 324, p. 564 
Rcwievv of order oii motion for, § 324, p. 557 
BuHi)ehsion of rurining of pc^riocl for apr)eal 
by motion for, § 324, p. 559 
Fedoral qtiestion, nifsing in state court on peti- 
tion for vebearing, suflleioncy, § 274 
Final judgment, ex'iston(*c of as pte<‘lndcd by 
pendency of motion for as regards'dght to 
appeal to Circuit court of appcnils, § 290, p. 
222 

Fiuality of stato courfs judgment for ptn-posos of 
review by suj)nun(^ court ns affedted by jieli- 
tlon for rebenring, 8 240 

Motion, time for apufuil to supreme court sus^ 
pended, § 201, p. 46 

l^etltioii for n'garil(‘(l as motion for new trial, 

§ 141,- p. 1172 

Supnnne coiirt, § 201, p, 74 

Jurisdictiou to graiit after romand, § 201, p; 
301 

Relnstabunent of appeal to Circuit conrt of appeals 
after dismissal theroof, § 296, p. 339 

RelGas(\ 

Alilrmative. defense, 

Buty of defendant to pload, 8 128, p, 1040, n. 49 
Novaliori and ridc^ascs motion to dismiss as 
presenting, § 142, p; 1178 
ImtKmchment, effect of Oonformlty Act, § 164 
Reparato trial of vaUdity, § 136, p. 1139, n. 7 
State laws as rulos of decMon on questions rc^ 
latlng to, 8 389, p. 1287 

Relief, curtailment of rlght to public relief fundsj 
federal quostlon, § 28, p.' 840 

Kmnand. 

Circuit courts of appeals, ante 
Rupveme court, i 

Certiorari to Circuit’ court of appeals, 8 204, 
p. 124 

Rnbsequont proceedlnga, § 201, p. 98 

Rorhitturf ' ' ' 

Amoimt’ In controversy as decreased by, app(^l- 
* late Jurisdictioni Of supreme court, § 201, p. 
27 ' ' 1 ; , ' ' - ! > . . ' ' 
Circuit conrts of appeals, ' i 

Aflirajfiance on'eondition of, § 301, p. 465 
Kntry of judgment as dlrected, 8 301, p. 

: 494';: >,i" 

Review by Supreme court^ § 2Ql,-p; 95,«ti. 88 
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Remittitur—Continued, 

Waiver, appeal to Circuit court of appeals, re¬ 
mittitur to avoid new trial, § 289, p. 213, 
n. 2 

Removal of cause from state court, 

Conformity Aet, applicability to remove cases, 
§ 115 

Criminal prosecution, state practice as governing, 
§ 110 

Deprivation of rights secured by local law, re¬ 
moval not to resuit in, § 165 
Poreign coriX)ration, Service of summons, sufii- 
ciency, § 124, p, 1011 

Review by state court of state courfs action on 
application for removal, § 253 
State courts’ decisions concerning rigbt of re¬ 
moval, effect, § 183 

State laws and decisions as controlling on cer- 
tain questions relating to, § 189, p. 1293 
Waiver of objection to venue, § 94, p. 962 
Reopening case, new or additional evidence, § 136, p. 
1146 

Denial of new trial, § 141, p. 1171 
Repeal, 

State statute, effect of statute as furnishing rule 
of practice under Conformity Act, § 107 
Statute conferring jurisdiction, pending actions 
as affected, § 5, n. 34 

Statute pending appeal to supreme court, effect, 
§ 201, p. 93, n. 80 

Reply, necessity or propriety, § 128, p. 1042 
Report, 

Court of claims, § 352 
Master, § 139, p. 1158 

Referee, master, etc., review by Circuit court of 
appeals, § 297, p. 417 

Representative actions, district courts, jurisdiction, § 
310, p. 526 

Representative capacity, 

Actions by or against persons acting in, diversity 
of citizenship, § 61 

Personal residence as determining jurisdiction of 
actions by or against persons acting in, § 
17, p. 815 

Requisition of property by government under war 
powers, jurisdiction of action for compensation, 
§ 30 

Rescission, affirmative defense, duty of defendant to 
plead, § 128, p. 1040, n. 49 
Residence, 

Change of, effect on citizenship or jurisdictional 
purposes, § 71 

Citizenship, residence as equivalent of^ § 56 
Prima facie domicile, place of residence as, § 56 
Venue as affected; § 17, pp. 813-816 

Coparties residing in different States, § 18 
Districts having more than one division, § 20 
States having more than one district, § 19 
Residqnts, inhabitant as synonymous with, § 78 
R^signation, puhlic officer during pendency of action, 
substitution of successor, § 143 
Res judicata, 

Answer, raising defense in* § 128, p. 1040 
Opurt of claims, > 

Doctrine a^ applying in, § 353, p. 617 
trial,/denial of motion, § 354 


Res judicata—Continued, ^ 0100 

Judicial notice of state courfs decision, § 132, p. 

1081, n. 70 . , . . 

Local doctrines of as part of national junspru- 
dence, § 250, n. 40 

Review of question by Circuit court of appeals, 
§ 295, p. 319, n. 84 

State practice as controlling effect of judgment 
* of state court, § 144, p. 1192 
Subsequent appeals to Circuit court of appeals, 
effect of adjudication on former appeal, § 
297, p. 441 

Restitution, Circuit courts of apix^als, 

Compelling or directing on reversal, § 301, p. 
482 

Enforcement of right of, § 301, p. 400 
Restraint of trade, power to enforce state laws pro- 
hibiting combinations in, § 15, p. 808, n. 38 
Retum and proof of service of process, § 124, p. lOK) 
Revenue laws, 

Conformity Act, applicability to suit in rom by 
United States for forfeiture, § 110 
Enforcement, review by supreme court not af¬ 
fected by amount in controversy, § 201, p. 23 
Enforcement in federal court in one state of 
right of action arising in another state, § 15, 

p. 811 

Jurisdiction of actions arising under, § 31 
Reversal, 

Circuit courts of appeals, ante 
Supreme court, § 201, p. 05 

Certiorari to Circuit courts of appeals, § 204, 
p. 123 

Review, 

Appeal, generally, ante 
Circuit courts of appeals, ante 
Supreme court, post 
Revival of action, § 143 

Revival of judgment, scire facias, effect of state stat- 
utes prescribing method of service, § 145, p. 1216 
Revocation of license, foreign Corporation, stato stat¬ 
ute providing for on resort to federal courts, va- 
lidity, § 7, p. 787 

Riparian rights, state laws as rules of decision, § 18fb 
p. 1303 

Rivers, ownership of river beds, effect of docrce of 
supreme court, § 198, p. 17 

Rule to Show cause, propriety in federal district 
courts, § 162 

Rules of court, § 96, pp. 962-967 

Circuit courts of appeals, effect, etc., § 284 
Court of claims, ante 
District courts, § 307 
Eederal Rules of Oivil Procedure, ante 
Jurisdiction not to be enlarged or restricted by, 
§ 4, p. 779 

United States Court for China, § 322 
Rules of procedure, district courts, § 307 
Russian commissariat for justice, ofhcdal declaration 
as properly befOre highest court of state, § 244, 
p. 151, n. 95 
Safety appliance act, * 

Review by supreme court Of state courfs deci- 
sioh applying last cleUr chance doctrine, § 
268, n. 87 
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Safcty applianoo aot—Oontinued, 

State lavvs and deei«ioni=^ binding effect as re- 
gards federal (piestions relating to, § 180, p. 
i;m 

Supreme coiirt, laek of exclusive original juris- 
(lietion of suit against state, § 104, p, 12 

Sales, 

Kxe('utioii, applleation of state law, § 145, p. 
121 « 

Stat(^ laws as rules of decisum ou quostions re¬ 
lating to oontracts of sale, § 180, p. 1287 
Sul>,j(M*t matter of action, olfect on jurisdi(*ti()n, § 
72 

School t(Mi(dier.s, associatlon of negro teachers, sal- 
ary discriuiination, party plaintiff in action for 
r('lief, ^ 122, p, 085, n. 20 

ScIuk)1h, llag, salute re(i\ilred by Ixaird of edneation, 
injunctiou suit as arising under federal consti- 
tution, ^ 28, p. 8;i5, n. 2(i 
S('intiUa rule, inappllcability, § 12«, p. 1147 
Scire facias, 

(/Ircuit courts of appeals, power to issuo writs, § 
28«, i>. \m 

District courts, jurisdiction to issue writs of, § 
211 

Power to issue, § 14 

Supr(uu(‘ court writs, § 10« 

Kevivnl of Judgnuait against nonresidcmt, effect 
of stat(‘ practice as tc) service of wrlt, § 145, p. 
121 « 

S(‘al, 

<’ourt, process, § 124, p. 1(K>2 
Statt‘ law n‘latlng to scmbul iustruments as con- 
troUiug, 8 180, p. 1284, n. 07 
Trnuscript of r(‘cord, review by supremo court, § 

201, p. 

Smimeu, desertlou, arr(‘Mt, etc., nature of power con- 
r<‘rr(‘d ou juKti<‘es of jMMice, § 2 
S(airclu‘H aiid s^ds^aires, 

Al)lKml to Circuit (*ourt:s of appeals from judg- 
imait; d(4(U’mInlug vnlldlty, 8 200, p. 22«, m 22 
nieguIHy, federal questlou, § 28, i). 840 
S(‘en4ary of agricultuns i)rocesH Issued from Pistrlct 
Pourt for Marybind, H<‘rvlce of, 8 ^«4, p. 1004, n. (i 
S(‘cr(4ury of Iiderlor, public lancis, determiuation of 
clalins, nature» of i>owc»r, 8 2 
Securltlc»s act, Jurisdiction of actions arising under, 
8 25, ih 851 

Sccurl(l(‘s and lOxchange ('‘ommlssion, clrcmlt (n)urt 
of a))pi‘nls, Jurisdiction to rcwlew orders of, § 
200, p. 215, n. 22 

S('(*nrlty for paynumt of trusts, power of court to rc»- 
quin», 8 101, p. 1224 

S(‘parablc» controvtw, exlstence of for r>onK)so of 
rt»moval from statci court, state hiws and deci- 
hIouh as controUing, § 180, p. 1202, m «4 
Ser^nrate^ upiMmls, slngle record on app(‘al to be pre- 
pared, | 205, p. 200 

Separat(‘ judgiucnts, appeal to cirenit court of ap- 
pcails from one, review of otber Judgmonts, § 21)7, 
I). :m 

Separate» statement of edaims and defenses, motlons 
to comped, 8 128, p. 1057 
S(»parnte trlals, 8 122, p, 088 

Discretlon of trial court, revlow by Circuit court 
of appeals, § 207, p. 304 
Samo cause», § 130, p* 1130 


Sequestration, vState courts’ decisions construing state 
statutes, effect, § 12« -' 

Service, 

Answer, time, § 128, p. 1046 
Briefs on appeal to Circuit court of appeals, ne- 
cessity of complying with rules, § 20«, p. 224 
Oitation on appeal to supreme court, § 201, p. 
50 

Process, § 124, pp. 1002-1017 

Dismissal of action on ground of lack of, § 
142, p. 1177 

Harmless error, review by supreme court, § 

201, p. 88 

State statutes as affecting, § 7, p. 785, n. 42 
Subpoenas, Federal Kules of Civil l^rocedure, § 
121, p. 1073 

Set-off and counterclaim, § 121, pp. 970-082 

Amount in controversy, appellate jurisdiction of 
supreme court, § 201, p. 20 
Ancillary jurisdiction, § 12, p. 798 
Citizenship of parties, nocessity of averments, § 
7« 

Court of claims, § 247, p, 002 
Burden of proof, § 348, p. «0« 

Judgment on counterclaim, § 252, p. «14 
Jurisdiction, § 22« 

Hullieicrncy of evidence, § 248, p. «07 
Discretlon of trini court, ixwiew by Circuit court 
of api>eals, § 297, p. 201, n. 2 
Dismissal, 8 142, p. 1182 
District courts, 

Amount involvod for jurisdictional purposes 
as affectod by, § 210, p. 540 
Jurisdiction of counterclaim against govorn* 
mont, § 200, p. 51« 

Motlou by plalntiff ff)r judgment on defendanfs 
counterclaim, § 128, p. 1059 
Pleading, § 128, p. 1041 

Power to enfor(*e state laws conferring rights 
of, § 15, p. 808, n. 28 

Strlking ont as immat(»rlal and impeitinent, § 

128, p. 10«2 

Settlement, 

3M11 of (»\'eeptIons, review by supi*eme court, § 201, 

p. «1 

Class sults, (luty of court to protoct interest of 
class, § 1«2 

DLselosure of settlemont by railroad with guost 
ia automobile, refusal of mlstrial iu ino- 
torisfs action against railroad, § 12«, p. 1144, 
n. 44 

Sevorable causes of action, diversity of citizenship, 
Jurisdiction basod on, § 58, p. 882 
Sheriff, deputy sherifTs, unlawfnl appointment, Inabil- 
Ity of federal court to grant rellcf, 8 4, p. 782, n. 
34 

Shipping board act, jurisdiction of actions against 
Corporation formod under, § 25, p. 852 
Higuature, pleadings, § 128, p. 1045 
►Socia! rights, district courts, consideration In doter- 
mlning amount in controversy, 8 210, p. 522 
Social scKiurlty, state laws and decisions not hlnding 
as regards federal questlons relating to, § 180, p. 
1211 

Wource of jurisdiction, § 1, pp. 771-774, § 4, pp. 776-782 
Speaking motion, effect of motion to dlsmias, § 142, 

p. 1180 
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Special appearance, § 127 

Special findings, opinion of ttial- ju<3ge as constitut- 
ing or embodying for purposes of review by Cir¬ 
cuit court of appeals, § 299 
Special master, District of Golumbia, review of find- 
. ings of, § 324, p. 570 
Special term, district court, § 306 
Special verdicts and interrogatories, 

Disagreement of jury as to answer to entry of 
judgment on general verdict, § 144, p. 1190 
Federal Rules of Civil Procedure, § 140, p. 1161 
Specific denials, Federal Rules of Civil Procedure, § 
128, p. 1040 

Sponges, state probibiting use of diving equipment in 
taking, consideration of state courfs ruling con- 
cerning extent of territorial waters, § 259, n. 67 
Stakeholders, appellees on appeal to Circuit court of 
appeals, § 292, p. 268 
State, 

Actions by or against. 

Concurrent jurisdiction over suits by state 
against Citizen of another state, § 194, p. 
8, n. 16 

Jurisdiction, §§ 47-49, pp. 865-868 
Supreme court, original jurisdiction of ac- 
tion by state against its own citizens, § 
194, p. 11 

United States, action against state, original 
jurisdiction, § 194, p. 11 
Boundaries, 

Eqnity suit as appropriate remedy for deter- 
mination by supreme court, § 198, p. 14 
Supreme court, original jurisdiction of con- 
troversies relating to, § 194, p. 11 
Burden of proof, state invoking original jurisdie- 
tion of‘supreme court, § 108, p. 16 
Gitizensbip, necessity of being Citizen of state for 
jurisdictional purposes, § 56 
Concurrent jurisdiction, actiona to which state is 
party, § 355, p. 619 
Oonsent to be sued, § 49, p. 866 
Court of claims, jurisdiction of action arising 
on claim against govemment, § 330, p. 582, 
n, 10 

Fiscal operations, noninterference, § 4, p. 782, n. 
14 

Immunity from suit, § 49, pp. 865-868 
Injunction, 

Suit against state, immunity from suit, § 49, 
p. 866, n. 45 

Suit against state officers or agencies as con- 
stituting suit against state for jurisdic¬ 
tional purposes, § 50, p. 870 
Tntemal alfairs, noninterference, § 4, p. 782 
Jurisdiction of controversies to whicb s-tate is 
party, §§ 46-51, pp. 865-^73 
Actions, , I 

Against state, § 49, pp. 865-868 
Between States, § 47 
i . B.y state, § 48 

. State officers, § 50, pp. 868--873 
; ! Interest of stlite when not party, § 51 
‘OflSkjers or toployees, : 

Actions against, jurisdiction, § 50, pp. 868- 

,*873. ^ '.' ' ' ' * 

Alieffs, action against state officer, jufiadic- 
tion, § 63 


State—Continued, 

OflScers or employees—Continued, 

Injunction, 

Enforcement of allegedly unconstitution- 
al statute, etc., appeal from district 
court to supreme court, § 220, p, 130 
Suit against, federal jurisdiction under 
fifth amendment, § 28, p. 839 
State laws as rules of decision on questions 
relating to, § 189, p. 1282 

Parties to suits or controversies 

Concurrent jurisdiction, power of congress, § 
4, p. 777 

Original jurisdiction of supreme court, § 194, 

pp. 8-12 

Priority of state in payment of claims, state 
laws as rules of decision, § 389, p. 1282 
Procedure in exercise of original jurisdiction of 
supreme court over controversies between 
States, § 198, pp. 14-38 

Review by supreme court, right of state to ob- 
tain, § 201, p. 35 

Service of process on, Federal Rules of Civil 
Procedure, § 124, p. 3069 
Waiver of immunity from suit, § 49, p. 866 

State boards or commissions, supervisoi-y jurisdiction 
of federal court as to future administration, § 4, 
p. 782, n. 20 

State commerce commission, review by federal su¬ 
preme court of state courfs decision upholding 
order of, § 263, n. 73 

State constitution, construction, state courts* decisions 
as binding, § 171, p. 1247 

State courts. 

Administrative proceedings, resort to federal 
courts, necessity of completing proceedings, 
§ 4, p. 782 

Ancillary jurisdiction of fedetal courts, original 
suit in state court as basis for, § 13, p. 796 
Appeal from decisions of to federal supreme 
court, § 272, pp. 173-176 

Bankruptcy, review by federal supreme court of 
decisions relating to, § 256 
Burden of proving knowledge of baukruptey pro- 
ceeding, review by federal supreme court, § 
270 

Certioi’ari from federal supreme courts, § 272, pp. 
173-176; §277 

Circuit courts of appeals, jurisdiction to review 
judgments of state courts, § 290, p. 238 
Gitizensbip, review by federal supreme court of 
decisions relating to, § 261 
Commerce, review by federal supreme court of 
decisions involvlng authority of congi*ess, § 
.259 ^ 

Common law, review by federal supreme court of 
decisions relating to construction of, § 268 
Concurrent jurisdiction, suits by state against 
Citizen of another state, § 194, p. 8, n. 16 
Ccmctirreiit femedy in, federal jurisdiction to pto- 
tect rights under federal constitution as af- 
fected, § 28, p. 834 

Congr4ss, authority to v6st judicia! power in, § 2 
Construction of state ^tatutes, review by federal 
supreme court,'§ 264^ 
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State courts—Continued, 

Deeisions as anthdrity, §§ 170-187, pp. 1244-1278 
Aceriial of Hp^hts prior to state decisions, § 
17i) 

Actual dwisioii, nwessity, § 175 
Apix^al, effect of state (l('(‘isious reiidered 
pending apixial from fcderal trial court, 

^ 170 

Biiidlng (‘iTect in General, § 170, pp. 1244- 
1247 

Construet ion of, 

F(‘deral ('onstitution, § 186 
Fecloral statutos, § 187 
Munielpal ordluancos, § 172 

Al)sen('o of doeision l)y state supreme 
<»ourt, § 180, p. 1207, n. 43 
Stato eonstltution and statutos, § 171, pp. 
1247-1254 

Al)S(‘n(X' of anthoritative state decl- 
sions, § 180, p. 1207 
Criminal oaH(‘a, § 182 
Dictum, aitect, § 175 
K(iuity casos, § 181 

Gt4H‘ral or comnauTial law, questions of, § 
185, pp. 1272-1277 
Inconsistont decisions, § 177 

Oonstltutlonal (piestion as roj?ards fed- 
cral jurisdictlon, § 28, p. 837 
Tntc‘nn(‘dlato c()urts’ decisions, § 174, p. 1257 
CoufllctlnK doclsions, § 177 
International law, questlons of, § 18^t 
.TurisdUlional mattei-s, 8 183 
Nat tiro of doeision, § 17(5 
Ovtunnillnj? of docislona by United Statos Su- 
pnmto (-ourt, § 178 

l^riorlty lu tlint' of fodoral declslon over state 
doeision, 88 171), 180, pp. 32(;3-12(i8 
Rnles of Decisions Aet, applieability in gen- 
oral, 8 170, p. 1244 
Ku1(*h of profKtrty, 8 173 
Heopo of diKlsions, 8 176 
Htat<^ e(>nHtitution, eonstruetlon, § 171, p. 1247 
Stat(^ statutos, vnlidity and eonatnietion, § 
171, pp, 1247-1254 

Trllninal rondtndng doeision, § 174, pp. 1250- 
1250 

Wrongful death statuto, eonstnictiou of as 
Mng ponal in naturo, § 183 
Doelnratfiry Judgmouts, apiHjUato jtirlsdlction of 
f(»dt‘ral supr(ant‘ court, 8 2;18, n. 67 
15vld(‘n<’(s rt‘vle\v by ft*deral supreme court of 
decisionsdn tiucstlons of, § 270 
FockuaU Judleiary systiun as independent of, § 3 
Fcderal (picstion, ralslng Jn statq (^ourt as pre- 
riHiuislto to itwiew by federal supreme 
<‘ourt, § 274 
iteeord, 8 270, p. 185 

Fecl(u*al Ht at utt's, ri^vlew by federal supreme court 
of dcHdHlons, 

Conatruing federal statutes or deuyiug rigbts ' 
tlicrcundor, 8 -66 : 

K<‘lutlng to suflieloncy of ovldence to Show 
llahility undor, § 270 

nighoKt (‘ouil; of atafee, necesslty o£ decislon by : 
m prcnxpilslte to revlew by federal supreme 
(xnirt, 8 239 
36C.J.B.-84 


State courts—Continued, 

Injunction against proceedings in, ancillary ju- 
risdietioP of federal courts, § 13, p. 801 
Joint judgment, Joint or separate appeal to fed- 
' eral supreme court, § 275 
Judgment, validity, state statute or pra(*tice as 
controlling, § 144, p. 1102 
Judgment of federal court, rcfusal to give elTeet 
to, federal question, § 30 

Judiedal uotioe of decision of, defense of ros 
judicata, § 132, p. 1081, n. 70 
Jui*isdietion, 

Kffect of decisions of state courts as to tb(4r 
jiirisdiction, § 183 

Review by federal supreme court of deci¬ 
sions relatiiig to jiirisdiction of state 
(rourts, § 267 

Legal teiider, review by federal supremo court of 
di^cisions relating to, 8 262 
Mines and minerals, review by fcderal supreme 
court of decfisions relating to, 8 255 
Motion for new trial ixjnding in, effect on linallty 
of statoi (jourfs deeree, § 141, p. 1167 
National banks, review by federal supreme court 
of decisions relating to, 8 258 
Navigable wnters, review by federal supreme 
court of decdsions Involving authority of eon- 
gress, § 259 

Ordiuances, review by federal supreme court of 
state courts’ docis^i-on» ndatlng to construe- 
tion or validity of municir)al ordhiances, 8 
265 

Patents, review by federal supremis court of deci¬ 
sions relating to, § 257 

forsons ontitled to rcwU^w by supreme court of 
decisions of, 8 273 

Pleadtng, vevlew by federal supreme court of de- 
cislons relating to pleadlng and practice, § 
260 

Proccdure, review by federal supreme court of 
decisions relating to questions of practice or 
proccdure, § 269 

Public lands of United States, review by federal 
Hurireme court of decdsions relating to, 8 254 
Rebearing, flnality of state courfs jiuigmont for 
purposes of review by federal supreme court 
as affected by petltion for rebearing, § 240 
Reversal of order granting preliminary injunc- 
tion, finality of judgment for purposes of ri'- 
viow by federal supreme court, § 240, n. 77 
Beview of decisions of by supreme court. Bu- 
premt' court, post 

State (‘oimtltutlon, review by federal supreme 
court of decisions of questions arising un¬ 
der, § 26.3 

Btay of appointment of judgment pending 
> view by federal supremo court on a^rtiorari, 

§ 277 

Taxatlon, review by federal supreme court of dc- 
' cislobs relating to, 8 260 
Troaties, review by, federal supremo court of 
stato courts’ decisions involving validity of, 8 
246, p. 153; § 272, p. 174 
State lawa, 

; Attorney^s feos taxable as costs, enforcement in 
federal courts, 8 161, p. 1220 


1329 



INDEX TO. EEDEEAL GOVRTS 


State laws—Continued, 

Conclusiveness of engrossed act, effect of state 
laws and decisions, § 189, p. 1282 
Constitutionality, 

Declining jurisdiction because involving ques- 
tion of, § 10 

Inapplicability in federal eourts of unconsti- 
tutional state statute, § 165, n. 51 
State courfs decisions as binding, § 171, p. 
1247 

Absence of authoritative state decisions, 
§ 180, p. 1267 

Construetion by state eourts, 

Effect, § 144, p. 1192 

Review by federal supreme court, § 264 
State eourts’ decisions as binding, absence of 
authoritative state decisions, § 180, p. 
1267 

Construetion of local laws in first instance, avoid- 
anee by Circuit court of appeals, § 297, p. 343 
Decision of case on questions of, effect on juris¬ 
diction based on federal questiom § 26 
Definition of statute of state within statute au- 
thorizing review of decisions of state eourts, 
§ 246, p. 154, n. 15 

Enforcement of rights claimed under, jurisdic¬ 
tion, § 15, pp. 807-811 
Injunction against enforcement, 

Allegedly unconstitutional statute, appeal to 
supreme court, § 220, p. 129 
Appellate jurisdiction of Circuit court of ap¬ 
peals, § 290, p. 216, n. 30 
Jurisdiction of suits against state ofiicers or 
agencies, § 50, p. 871 

Jurisdiction, effect of state legislation, § 7, pp. 
784-787 

Ordinance as statute of state within statute pro- 
viding for review of decisions of state eourts, 
§ 265, n. 80 

Repeal, effect of statute as furnishing rule of 
practice under Conformity Act, § 107 
Review by federal supreme court, 

Construetion of by state eourts, § 264 
State eourts’ decisions involving validity of, 
§ 246, p. 154; § 272, p. 174 
Rules of decision, §§ 165-190, pp. 1236-1313 
Oommon-law actions, § 165 
Conflict of laws, federal court as court of 
state, § 368 

Courts of state, decisions as authority. State 
eourts, ante 
Criminal cases, § 167 
Equity cases, § 166, pp. 1237-1242 
Federal questions involved, national laws to 
be administered, § 169 
Limitation statutes, § 188, pp. 1278-1281 
Particular matters of substance, § 189, pp. 
1281-1313 

Probate jurisdiction of federal courts not af- 
fected by state statutes, § 166, p. 1241 
Procedural matters, § 190 
ules of federal courts as affected by state legis¬ 
lation, § 96, p. 963 
nconstitutionality, 

Aetion for declaratory judgment, jurisdiction 
over state oflBeers, § 50, p. 869, n. 64 


State laws—Continued, 

Unconstitutionality—^Continued, 

Effect of statute as furnishing rule of prac¬ 
tice under Conformity Act, § 107 

Validity, 

Raising question of repugnancy to federal 
constitution, review by federal supreme 
court, § 274, n. 37 

State courts’ decisions as binding, § 171, p. 
1247 

State practice. Procedure and conformity to state 
practice, generally, ante 

State railroad commission, state courfs construetion 
of order of as conclusive on federal supreme 
court, § 264, n. 75 

Statement of case, appeals to Circuit courts of ap¬ 
peals, § 295, p. 305 

Statement of faets. Agreed statement of facts, ante 
Statement of points on appeal to Circuit courts of ap¬ 
peals, § 296, pp. 325-332 
Statutory provisions, 

Construetion as involving question of law as re- 
gards review by circuit court of api>eals, § 
297, p. 340 

Disclosure of statute under which action is 
brought, propriety of motion, § 128, p. 1054 
District of Columbia, court of appeals, appeal, § 
324, p. 556 
Jurisdiction of, § 5 
Procedure, § 95 

Practice Conformity Act, §§ 99-108, pp. 968™ 
972 

Stay, certiorari from supreme court to review judg¬ 
ment of state court, stay pending and after grant- 
ing of application, § 277 

Stay bonds, premiums taxable as costs, § 161, p. 1232 
Stay of exeeution, § 145, p. 1216 

Discretion of court, § 141, p. 1171 
Pinality of judgment as affected by, as regards 
right to appeal to Circuit court of appeals, § 
290, p. 222 

Stay of proceedings, appeals to circuit courts of ap¬ 
peals, § 294, pp. 286-292 
Stenographei*s, 

Authentication or certification of record on ap¬ 
peal to Circuit court of appeals, § 295, p. 310 
Deposition on oral examination, necessity of pro- 
viding, § 133, p. 1095 

Depositions, fees taxable as costs, § 161, p. 1228 
Pees, taxation as costs, § 161, p. 1229 
Stenographically reported, when trial deemed to be, 
§ 295, p. 307, n. 59 
Stipulations, 

Amount in controversy, appellate jurisdiction of 
supreme court, effect of stipulation, § 201, p. 
27 

Attorney’s fees, recoverable as costs under stipu¬ 
lation, § 161, p. 1229 
Circuit courts of appeals, ante 
Court of claims, judgment on, § 353, p. 616 
Depositions, taking of, § 133, p. 1092 
Diversity of qitizenship, effect, § 91 
Extension of time to plead, effect as waiving 
right to object to venue, § 94, p. 959 
Insufidciency of stipulation of facts, motion for 
new trial on ground of, § 141, p. 1169 
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StipulatioiiH—Ooiitiiuied, 

Leav(^ t(> party to reti re from, diseretion, review 
by Circuit court of appeals, § 2J>7, p. 389, n. 
88 

Questi 011 « iiot rniwed and preserved for review, 
stipuliitions n\Hpectin^?, § 201, p. 37 
Kecord on appoal to supreme court, 

Stlpulatious as part of, 8 201, p, 57 
Wupplylug den(*ieu(*i(‘s, § 201, p, m 
Transfiu' of caus(^s, g 300 

Ultlmati'- faets, agreed statemoiit of as equivalent 
to sp('cial fludiugs for purposes of review by 
Circuit court of appeals, § 298, p. 453 

Stock and stockiiol(Uu’H, 

Actloii apilust coriioration, alij?nment of parties 
a<‘cordlng to iiiterest for puriKise of detormlu- 
In^t (llv(‘rsity of citlmisblp, ^ 50 
Appeal, rlght of appeal to Circuit courts of ap- 
pea Is, 15 280, p. 210 

Cliose lu aci ion, naturo of corporate stock, § 07, 
p. 894, n, 04 

Citlz:<'nslib), pn^suniptlon conccuaiiug iu actions by 
or agaiust Corporation liased ou dlversity of 
clUy^cnship, 8 03, p. 891 

ConimUt('(‘, coiniWMisation or exfMnises, dlscretlou, 
nwlcw by clrcult court of appeals, § 297, p. 
401 

Kevl(‘W by Hupnune court, viglit of stockliolders of 
coriKirnti^ parly, 8 201, p. 35 
Stal(‘ lawH as rul(*s of cl(‘Clslon on (piostion in- 
volvliig corfiorute stock, 8 1^^9, p. 1305 
Statulory llablUty, 

l*o\V(U' of f(al(M‘al courts to euforce state laws 
as lo, 8 15, p. 808, n. 38 

Hult to (uiforcc, auclllury Jurlsdlction, § 13, p. 
799, n, 71 

Sults, allgnuuMit of parties uccordlug to interest 
In d(‘t(‘rmluing dlversity of cltl! 2 cushli>, 8 59 

8t()ck C3C<4uuigcs, tnKiitlon by anotlier state of mem- 
lMU’sUlp, Htalc- (‘ourfs dcclslou as controUing, § 
200, n. 08 

8tn*ct rallroads, Htat<^ courfs declslon as to fKiwer of 
niuul<4i>aUty to contract concenUng faixjs, blud- 
lug i^lTcct, 8 203, m 73 
HtriHds, 

Easement of abuitliig owner, state lavvB as rules 
of d(‘clHlon, 8 P* 

Hallroads, injunction agalust constructlon in, 
state laws as rules of declslon as to, 8 189, 
pp. 1307 1308 
Btrlking tmt pleadings, 

Dlscrctlon of trini court, review by clrcult court 
of appeals, 8 297, p. 391 
Motlou, proi>rIcty, ctc., 8 128, p. l(KK) 
Non<‘ompUauce wlth motlou for more dctlulte 
Ktnttuumit or blll of partlcubu*s, § 128, p. 
1057 

Bubmlsslou of Issutm or cpiestlons to jury, harmbvss 
error, review by elrcult courts of apiHials, § 297, 
p. 420 

8ubpo(uia <lu(‘<ts t<H'um, 

Court of (dalms, calllng on government depart- 
meuts for Information as In nature of, § 348, 

p. 00^> 

X^ower to Issue, § 14 


Subpoenas, 

Circuit courts of appeals, original contempt pro- 
ceoding, § 280, p. 202 

Depositions, necessity of subpoenas, § 133, p. 1088 
Fcdoral Rules of Oivil Pro(*ednre, 8 131, p. 1073 
Subrogation, liability insurer, action agaiust Citizen 
of state of which insured was Citizen, jurisdu'- 
tion, § 55, p. 877, n. 29 
Subsccpient appeals, 

Circuit courts of appeals, law of case, § 297, pp. 
439-445 

Law of case, review by supreme court, § 201, p. 
92 

Siibstituted Service on absent defendant under § 57 of 
Judicial Code, § 125, p. 1024 
Substitutlon of l>arties, 

Court of claims, 8 345 
Death, etc., of party, § 143 
F(‘dci*al Uul(‘s of Clvil Procedure, § 123, p. 098 
lb*oceediugs for revi(^w by suprema^ court, § 201, 
p. 45 

Review by supreme court of decisions of state 
eourts, 8 275 

Suc(‘essive verdicts in same case, couclusiveness on 
revi(‘w by cirouit court of appeals, 8 297, p. 4()<S 
8uc(‘essive vvrits of certiorari from siipreme court to 
<4rcuit courts of appeals, § 204, p. 113 
8ulllcien('y of evldence, 

Cou(*luHiven(‘ss on subsequent ai)peal of decision 
by Circuit court of ai)i)ealB ou former appeal, 
8 297, p. 445 

Oeuernl niU^s applied, 8 132, p. 1083 
Pres\imt)ti()u by clrcult court of appeals as to evi- 
denee lu support of Uudlrigs, 8 297, p. 384 
Questloti of law, sulficiency to take case to jury, 
8 130, p. 1147 

Review by clK-uit court of appeals, presentation 
of question by record on appeal, 8 295, p. 321 
Verdict, evldence in siipi)()rt of, prcsuinption, 8 
297, p. 380 

Stilcide, cov('rage of life pollcy as (‘ontrolled by state 
law, 8 189, p. 1295, n. 79 

8ult, meanlug witliin statute authoriziug supremo 
court to review decisions of stato courts, § 242 
Hults of clvil nature, deflned, 8 4, p. 780 
8timmary judgmeut, § 144, r)p. llt>8~1207 

Circuit courts of appeals, remand of cause, § 301, 
I>. 488, n. 47 

Distriet of (k)ltimbla, harmlws error in ruling on 
motioii for, 8 324, p. 571 

Summary proceedlngs, clrcult courts of app('als, nss- 
tltution, enforcoinent df right of on reversal, 8 
301, p. 490 

ftummary remedies, Circuit courts of appeals, bonds 
aud undovtakings, 8 301, p. 505 
Wummous, 

lusufllciency, § 124, p. 1018, n. 29 
Jurlsdlctlomil avermeuts in, sufUcdency, § 77, p. 
900 

ProcesH, summons as, § 124, p. 1003 
Quashlng ou ground tliat dtvfendant was not 
found wltbln state, review by supreme court, 
§201, p. 30 

Sunclay> 

State laws and decisions as controlling on ques- 
tions Involvlng, § 189, p. 1293 
Verdict ireceived on, vaUdlty, § 140, p. 1160 
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Superior courts, District of Columbia, judicial pow- 
ers, § 323 
Supersedeas, 

Application for certiorari from supreme court to 
Circuit court of appeals, § 204, p. 115 
Bond, appeals to Circuit courts of appeals, § 294, 

pp. 286, 288 

Circuit courts of appeals, power to issue writs, § 
286, p. 199 
Defined, § 294, p. 286 

District of Columbia, court of appeals, § 324, p. 
560 

Court of appeals, harmless error in respect 
of, § 324, p- 572 

Pending review by supreme court, § 201, p. 51 
Power to issue, § 14 
Supplemental pleadings, 

Discretion of trial court, review by Circuit court 
of appeals, § 297, p. 391 

Harmless error, review by Circuit courts of ap¬ 
peals, § 297, p. 424, n. 64 

' Jurisdiction, extension to issues raised by, § 11, 
p. 794 

Ancillary jurisdiction, § 13, p. 797 
Propriety, etc., § 1208, p. 1044 
Protection and enforcement judgment, § 145, p. 
1213 

Review by Circuit court of appeals, § 297, p. 353 
Supplemental reeord on appeal to Circuit court of ap- 
I>eals, § 295, p. 309 
Supreme court, §§ 191-281, pp. 7-197 

Act of Congress, exercise of original jurisdiction 
as dependent on, § 193 

Actiial controversy as prerequisite to appellate 
jurisdiction, § 199 

Adjournment in case of want of quorum, § 192 
Administrative boards, determinations constitut- 
ing findings of fact, review, § 201, p. 84^ n. 75 
Advisory opinions, § 193; § 201, p. 76 • 
Affidavits, 

Supplemeiiting reeord on appeal frpm district 
courfs decision, § 220, p. 131 
Supplying deficiencies in reeord, § 201, p. 66 
Affirmance of judgment, § 201, p. 94 

Certiorari to Circuit courts of appeals, § 204, 
p. 123 

Alaska, review of decisions of district court, § 
226 

Ambassadors, original jurisdiction of actions af- 
feoting, § 195 

Anxendment of bili of exceptioni, § 201, p. 63 
Amendment of pleadings, : 

Power of lower court to permit after renciand 
of cause, § 201, p: 99 ; , 

Showing jurisdictional facts, § 201, p. 80 
Amendment of transcript of reeord, § 201, p. 66 
;>^nrount ip controyersy, 

Appeal from district court’s decision, suit to 
enjoin: eriforcernent of aUegedly unconsti- 
> tutional statute, etc., § 220 , p. 131 
Original jurisdiction as affected by, § 197 
Reeord to sbow jurisdictional amount, § 201, 
p. 54 . , 

hl^yiew as dependent on, ?§, 201 ,.pp. ^3r-^ 
PhiUppine I sppreioae; court, 220f 
5.} ^tate cou^" judgwents„ § 241 .: ^ ; 


Supreme court—Continued, 

^^Certiorari as precluded by, § 204, p, 114 
Circuit courts of appeals, § 203, pp. 104-107 
Improvident allowance from state court s de^ 
cision, papers treated as petition for cer^ 
tiorari, § 272, p. 175 

Appearance on appeal, § 201, p. 50 
Appellate jurisdiction, extension, power of con¬ 
gress, § 4, pp. 776-777 

Appellate procedure in general, § 201, pp. 20-101 
Application for. 

Certiorari to Circuit courts of appeals, § 204, 
p. 114 

Order allowing appeal, necessity for Umely 
, application, § 201, p. 47 

Argument of counsel, waiver of alleged errors by 
‘ failure properly to present, § 201, p, 91 ■ 
Assignment of errors, § 20l, p. 69 

Certiorari to Circuit courts of appeals, coiisid- 
eration of errors not assigned, § 204, p. 
119 

Attorney’s fees, eifect of state statute, § 281, p. 
193, n. 33 

Authentication of transcript of reeord, § 201, p. 
64 

Bankruptcy, review of state courts’ decisions ro- 
lating to, § 256 
Bili of exceptions, 

Authentication, § 201, p. 64 
Necessity, etc., § 201, p. 58 
Bond or other security, supersedeas or stay pend- 
ing appeal, § 201, p. 52 
Briefs, § 201, p. 70 

Certiorari to Circuit courts of appeals, con- 
sideration of questions presented by 
briefs, § 204, p. II 8 , n. 71 
Copy of defendanfs brief in Circuit court of 
appeals tendered as exhibit to, § 201, p. 
67, n. 49 

Waiver of alleged errors by failure properly 
tq present by, § 201, p. 91 

Burden of proof, 

Appellate jurisdiction dependent on amount 
in controversy, § 201, p. 24 
Revidw of state court’s decision on question 
of burden of proving knowlcdge of bank- 
’ niptcy proceeding, § 270 

State iiivoking original jurisdiction, § 198, p. 
16 

Canal Zone, review of decisions of district court, 
§227 ' ' 

Case made, § 201, p. 63 
Certificate, 

Clerk of court, effect as bringing matters in- 
to reeord, § 201,* p. 57 

Lower court as prerequisite to appeal, § 201, 

; , p. 47 

State court, iraising.of federal question,: suffi- 
eiency as giving jurisdiction to reviqw, § 
279, p. 186 
; Certificatlon,;.; ^ 

; y. j Qnestipns.jto, § 202j piK 101^104 n 
Transcript of reeord, § 201, p. 64 ^ ; 
Certiorari, ante p / oM 
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Suprenie ('ourt-Continiiod, ^ 

(Uiaugo hy (*om*t of appOrtls of ntling on 

lli‘st appfaii to (*Pnfoi*!nii to of, § 207, 

p. 442 

<.'!hangos ix\ faots or law i>en<ling review on cer¬ 
tiorari to Circuit (‘Ourts^ of appetils, § 204, p. 
123 

Circuit coiirts of ai)p('als, modillcatlon of ruting 
of, 8 301, p. 483 

(Utation, nocossity, ctc., § 201, p. 40 
Oitiz(Miship, r('viow of state courts’ decisions re- 
lating lo, § 2(>1 

Claiina agaiust United States, review of diatrict 
courts’ judgments ou, § 224 
Olorieal errora In jndgmeiit, reoall of mandate, § 

201, p. 101 

Clerk of conrt, mandato, issuance ou payment of 
costs and fees, 8 201, p. 08, n. 10, 

<3omnu'rce, reciew of state eourts’ decisions in¬ 
volvi ng, § 250 ‘ 

<J()nimou law, review of state courts’ decisions 
relating to constructlon and administratiou 
of, 8 

ConduHivauums, ' 

Decision on certiorari to clrcnit courts of ap- 
pealH, § 204, p. 125 
Kecord on apfKuil, 8 201, p. 67 
<"ongreas, ante 

Consent of parties, afllrrnance or reversal of judg- 
ment, jurisdiction not conforred by, 8 100 
Oonsolldatlou of cadses, propricty of ainglo ap- 
pcal, 8 201, p. 22 
Oonstltntlonal court, 88 2, 101 
‘Oonstrtittional quostlmis Involved, review of do- 
clsions of dlstrlct courts, 8 220, pt). 120-132 
OonstiMUdlon of stal.e statutos by state courts, re- 
vi<‘W, § 264 

Oonstils, orlglnal Jurisdiction of actlons affectlng, 
8 105 

Oontents of record on review, 8 201, p. 56 
Uopyriglits, 

Amount In controversy, rlght to review not 
d(‘fKnident on, 8 201, p. 2»3 
Kevl(‘w of state eonrfs decjslon enforcing 
common law, 8 268 

‘Costs, 

Appt^al improvidently allowed from state 
courfs declsion, 8 272, p. 175 
Bond or other sccurlty, necesslty, § 201, p. 
48 

dortlorari to Circuit courts of appeala, 8 204, p. 
125 

ContiH)verHy ccasing to exist, declsion on mer¬ 
ita merely to determlue questlon of, § 
201, p. 95, n, 85 

Dlsmissal for vVant of jurisdiction on part of 
lower conrt, § 190 

I4xclusion in dt4.ermining amount in contro¬ 
versy, 8 201, p* 25 

Mandate silent as to, determinatlon by luw- 
er <H)urt, § 201, p. 100^ n. 19 
‘Origlnal proceedings, § 198, p. 18 
Eeview of judgments or orders relating to 
costs, § 201, p. 32 

< , "^Ithboldiug mandate until payment of costs 

and fees, 8 201, p.'98, n. 10 


Supreme court—Continued, ,1 > i 

CWrt of claims, review of decisioni of, § 235, pp. 

‘ 142-145'- 

. ' Court of customs and patent appeals, reViow of 
decisions, § 236 
Criniinal cases, 

Appeal by United States from dlstrlct courts, 
8 223 

Review of decisions of state courts, § 242 
Oi*oss appeals, applicability of niles governing 
other appeals, § 201, p. 46 
Cross bilis, original prooeedings, § 198, p. 16 
Oross writ of certiorari, review on wl^it and cross 
writ, § 204, p. 114 
Damages, 

Certiorari, abscncc of reasonable grotind 
where appeal was improvidently allowed, 
§ 272, p. 176 

Kvidence irnproperly admitted, instruction in 
gcmeral terms as curing (uu-or, § 201, p. 
80, n. 43 

' ExcessiVenoss, 

Remittitur, 8 201; p. 05. n. 88 
R(‘view, § 201, p. 84, n. 82 
Decisions reviewable, § 201, pp. 22-84 
Defenses, changing on review, proi>riety, § 201, p. 
38 

Determinatlon and disposition of eause, 8 201, pp. 
02-101 

Certiorari to Circuit courts of appeals, § 204, 
I)p. 122-125 

Dlscretion as to review by certiorari, § 204, p. 
100 

Htato courts, § 2T2, p. 173; 8 277 
Discnlloa of lower court, review, § 201, p. 82 
Dlsmissal, ' 

App(‘al, 8 201, p. 71 

Defective record, § 201, p. 66 
Uailure to lile proper bond, 8 201, p. 49 
Improvident allowance from state courfs 
d('cision, 8 272, p. 175 
Judgmetit flually dismissing action, § 201, 
p. 31 

Want of Jurisdiction, 8 201, p. 71 
Certiorari to review decision of Circuit court 
of appeals, 8 204, pp. 117, 123 
District cotirts, revU^w of decisloim of, §g 205- 
224, pp. 126-134 

District of Colmnbla, court of appeals. 

Certiflcation of quostions, § 202, p. 102 
District court of United States for, review of 
decisions of, § 234 

Review of decisions of, §§ 231-233, pp. 138- 
141 

Divided court, effect, § 201, p. 94, n. 82 
Docketing caso, 

, Nm^ssity of timely doc-heting, ctc„ § 201, p. 
60 

: Refusal on fallure to pay feos, § 201, p. 48 

Bnforcement of mandate, 8 201, p, lOO 
Dqunlly divided court, atfiitmance of state courUs 
Judgmcnt as resuit of, § 281, p. 196 
Equity, pro(*<Mlure, original Jurisdiction, § 198, p. 
14 

Bstoppel to assert errors, § 201, p. 80 
Evidence, 

Court of dalms^ review, § 235, p* 144 
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Supreme coiirt—Continued, 

Evidence—Continued, 

Harmless error in admission of, § 201, p. 89 
Objeetions, raising for first time on review, 
propriety, § 201, p. 40 
Record on appeal, 

Evidence as part of, § 201, p. 57 
Incorporation, § 201, p. 55 
Review of clecisions of state courts on ques- 
tions of, § 270 

Exceptions, necessity, etc., § 201, p. 42 
Exceptions to rulings of trial eourt, necessity, 
etc., § 201, p. 42 

Execution, discretion to awax-d, review of deci- 
sions of state courts, § 281, p. 195 
Federal question, 

Decision or naateriality of, review of deci- 
sions of state courts, § 244, pp. 150-153 
Raising in state eourt as prerequisite to re¬ 
view, § 274 
Record, § 279, p. 185 

Substanti al character, necessity as regards 
review of decisions of state courts, § 
243 

Federal statutes, 

Injunction suits involving, appeal from three- 
judge eourt, § 220, p. 131 
Review of state courts’ decisions, 

Adverse to validity of, § 272, p, 174 
Construing federal statutes, § 260 
Involving validity of, § 246, p. 153 
Sufliciency of evidence to show liability 
under, § 270 

Fees, mandate, witliholding until payment, § 201, 
p. 98, n. 10 

Final jiidgment as prerequisite to review, § 201, 
p. 29 

Judgment of state eourt, § 240 
Findings of fact, 

Court of claims, review, § 235, p. 143 
Ei striet court and Circuit eourt of appeals, 
review on certiorari, § 204, p. 120 
Trial court or jury, review, § 201, p. 84 
Foreign law, questions of on review of decisions 
of state courts, § 280, p. 188, n. 16 
Fraud or imposition in Judgment, reeall of man¬ 
date, § 201, p. 101 

Habeas corpus, review of decisions of state 
courts in, § 242 

Harmless error, § 201, pp. 87-91 
Hawaii, review of decisions of courts of, § 228 
Hearing of appeal, § 201, p. 73 
Highest eourt of state, decision by as prerequi¬ 
site to review, § 239 
Injunction, 

Effect of appeal, § 201, p. 52 
’ Enforcement of allegedly unconstitutional 
state statute or administrative order, 
appeal from distriet court, § 220, p. 129 
Failure to exereise power of, effect on char¬ 
acter of suit between states, § 194, p. 9, 
n. 18 ^ 

Interference with action of Circuit c*ourt of 
appeals on appeal from order granting 
prelimin^y injunction, § 201, p. 91: n. 
68 

JurisdiCtlon to Issue, § 196, n. 52 


Supreme court—Continued, 

Injunction—Continued, 

Review, necessity of final determination, § 
201, p. 33 

Review of injunction suits, jurisdiction de¬ 
pendent on amoimt in controversy, § 201, 
p. 24 

Instructions to jury, 

Harmless error, § 201, p. 90 
Incorporating in bili of exceptions, etc., 
necessity, § 201, p. 57 
Objeetions, 

Raising for first time on review, propri¬ 
ety, § 201, p. 41 

Record required to show, § 201, p. 56 
Interest, allowance or computation by lower 
court after affirmance of judgment, § 201, p. 
100, n. 19 

Interstate commerce, review of state courts’ de¬ 
cisions involving, § 259 
Intervention, harmless error, § 201, p. 88 
Joinder of procoedings for review, propriety, § 

201, p. 22 

Jurisdiction, §§ 199-281, pp. 18-197 

Actual controversy, necessity, § 199 
Amount in controversy, effect, § 201, pp. 
23-28 

Certification of questions, § 202, pp. 101-104 
Certiorari to Circuit courts of appeals, pr(‘- 
liminary consideration of jurisdictional 
questions, § 204, p. 121 
Concurrent jurisdiction, 

Lower federal courts, § 193 
State courts over suits by state against 
Citizen of another state, § 194, p. 8, 
n. 16 
Congress, 

Power to take away right of appeal, § 

201, p. 21 

Regulation of appellate powers, § 199 
Decisions revicwable, § 201, pp. 22-34 
Dismissal of appeal for want of, § 201, p. 71 
Motion to dismiss for want of, propriety in 
original proceedings, § 198, p. 15 
Original jurisdiction, §§ 193-198, pp. 7-18 
Procedure in exereise of in geueral, § 201, pp. 
20^101 

Questioning jurisdiction of trial court for 
first time on review, propriety, § 201, p. 
37, n. 62 

Record, necessity of showing, § 201, p. 54 
State courts, review of state courtfi’ deci¬ 
sions, § 207 

Necessity and sufficienoy of showing of 
jurisdiction, § 279, pp, 184-187 
Transfer of cause in course of proceedings 
■ for review, § 201, p. 51 
Want of jurisdiction on part of lower court, 
effect, § 199 

Jury, harmless erroi^s involving chnllengos, § 201, 

p. 88 

Law existing at time of supreme courfs decision 
as controlling, § 201, p. 93 
Law of case, decision of appellate court as, §' 
201, p. 92 

Legal tender, review of state courts’ decisions. 
relating to, § 262 
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Supremo court—C^ontinuod, 

Muiulaiuiis, 

Power to iHHtio, ^ IfXJ 

Ar)p(dlato juHs^dietion, § 1PP 
('oinixdlinp: Hottlomont of bili of oxcop- 
tlons, § 201, p. 02 

Roviow of d(H*i«i()ns of stato eourts in manda- 
nnis procxH^dinj^fs, § 242 

It(Wi('W of luandaimis imx-oodin^^s, jurisdic- 
tion d(‘pondont on amount in contro- 
vorsy, § 201, p. 24 
Mandat(\ § 201, p. 08 

of mandate?- ou romand aftor reviow on 
(•(udiorarl to olrcnit court of appcals, § 
204, p. 125 

P"xamluation by oircuit oonrt of apiKmls on 
s(M*ojid appoal, § 207, p. 44J1 
IVIIlItary tralnln^?, state'* conrfs refusal to intor- 
f<'re" wilh suspeiislon of univorsity students 
for re‘fnsal to talm, ttp[K'al, § 242, n. 01 
MlHtary tribuaals, re?vlow of dex-isious, § 237 
Mineas aael inliu‘rals, rewie?w of state conrfs ded- 
slons redatin^»: io, § 255 

Modllb-ntloa of Judgnmnt, ctndlorarl to drcuit 
conrts of appeails, § 2(^1, i>. 123 
Moot (pu‘stions, § 100 

Dlsinlssal of etendlorari to dreaiit court of 
app(‘als, ^ 2fH, p. 117, n. 02 
Motlons lo dlsmlss appeaxl, § 201, p. 72 
National l)anks, revl('w of dexdsions of stale 
coeirts re'lutluf? to, § 258 

Navl^tabl(' wat(‘rM, r(‘vie‘w of state cotirts’ dod- 
slous InvolvIiiK, § 250 
Ne» (?X(‘at, poweu’ to issiie? wrlts, § 190 
New trlal, i>oweH‘ of lower e'onrt to jtrant aftor 
mnaud of cnuse, § 201, p. 00 
Objexdlons in trlal court, nex^essity, otc., § 201, p. 
38 

Oplnlon e)f Itjweu’ court as part of rexien-d on ap- 
piMd, 8 201, p. 50 

Oplniou of supreum court, oxnminatlon by cir- 
(Milt (Huirt of upiH'nlH on socond apiuml, § 
207, ]), 443 

Ordlnauce^H, revie^w of state eourts’ dexdsious re- 
latluK to constructlou or valldity of, § 205 
OrlKlnal Jtirlsdlcilou, 

AmlmHHudors, publlc mlulsters, or consuis, 
adlous alTectiuK, 8 105 
Amoeuit lu coutrove^rsy, e^ffwt, 8 107 
KnlarKotnemt of, iuabllUy of coufcress, § 103 
Vrocodure iu exe?r(‘ls(‘ of, 8 108, pp, 14-18 
State as purty to actious, § 104, pp. 8-12 
IVritH, Issuance^ of, 8 100 
TartU'-H, 

dertlornrl promnlluRs for reviow of de^*l- 
sions of drcuit (?o\irts of appwils, § 201, 
p. 113 

MlHjoinder, harmless error, § 201, p. 88 
Obj(!dlous, ralHlng for flrst time ou reviow, 
propriety, 8 201, p. 37, n, 02 
I^rexHxxlhiKH for rewiew, § 201, p. 44 
Patent s, 

Amount In (tontroversy, riglit to review not 
dejxendent on, 8 201, p. 23 
.Certiorari to <4rcult eourts of appeals in 
patent cases, 8 204, p. 112 


Supreme court—Oontinued, 

Patents—Oontinued, 

' Court of claims, validity and Infr in proment 
as quostions of fact for purix>sos of re¬ 
view, § 235, p. 144, n. 47 
Rgvigw of decisions of state eourts rclating 
to, § 257 

Pei*sons entitled to, 

Assert error, § 201, p. 70 
lleview, § 201, p. 34 
PhilippiiiG Islands, 

Jurisdictlon, § 317 

lieview of decisions of insular supreme 
court, § 220 
Ploading, 

Court of claims, reference to by supreme 
court ou reviow, § 235, p, 144 
Objo<*tions, raising for iirst time on review, 
j>r(>prioty, § 201, p. 40 
Orlginal proccodings, 8 108, p. 10 
Itoviow of doc‘isious of stato eourts rolating 
to quostions of ploading and jxractic*^, 

§ 200 

Presontation anci roservation in lower court of 
gronnds of reviow, g 201, pp. 37-43 
Hecord on appeal, § 201, p. 65 
Presumptions, § 201, p. 80 

Certiorari to drcuit eourts of appcals, § 204, 

p. 122 

Iloviow of decisions of stato eourts, § 280, p. 
187, n. 15 

Prizo cas(‘s, former riglit of appoal from district 
eourts, § 222 
ProcxHltircs 

Ap!)ellato procednre, § 201, pp. 20^101 
Original procoedings, § 198, PT>. 14-18 
Itovicw of decisions of stato eourts on ques- 
tions of, § 200 

Prooess, 

Harmless terror, impropor Service of process, 

8 201, p. 88 

ObjcKdlons, raisiiig for first time on rovic^w, 
8 201, p. 40 

Origiual prococidiugs, § 108, p. 16 
Probibition, 

Jurlsdlction depondont on amount in contro- 
V(‘rsy, 8 201, p, 24 
Pow('r to issuo writs, § 190 
Kovl('w of doclsions of stato eourts in, § 242 

Publio lands, revic‘W of state ciourts’ decisions rc¬ 
lating to public lands of United Statos, etc., 
8 254 

Public ministers, original jurisdiction of actious 
affecting, § 195 
Puerto Illco, 8 318 

Certiorari to review judgment of drcuit 
court of apiKmls ovorruling judgment of, 
§ 204, p. 108, n. 93 

Review of decisions of eourts of, § 228 

Quortim, effoct of absonce of, § 192 
Recall of mandate, 8 201, p. 101 
lto(X)rd and proceedlngs not of record, § 201, pp. 
54-49 

Record on review of decisions of state eourts, 
amendment, § 281, p. 196 
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Supreme court—Continued, 

Rehearing, § 201, p. 74 

Finality-of stote courfs judgment as affected 
by petition for, § 240 

Jurisdiction to grant after remand, § 201, p. 
101 

Remand, 

Review on certiorari to Circuit court of ap- 
peals, § 204, p. 124 
Subsequent proceedings, § 201, p. 98 
Removal of cause from state court, review of 
state courfs action on application for, § 
253 

Reversal of judgment, § 201, p. 95 

Certiorari to Circuit courts of appeals, § 204, 
p. 123 

Review of decisions of,' 

Circuit courts of appeals, 

Affirmance of judgment of reversal, § 

201, p. 01 

Appeal, § 203, pp. 104-107 
Certiorari, § 204, pp. 107-126 
Second appeal, conclnsiveness of deci- 
cision of Circuit court of appeals on 
first appeal. § 297, p. 443 
Court of claims, § 235, pp. 142-145 
Court of custorns and patent appeals, § 236 
District courts; §§ 205-224, pp. 126-134 
Alaska. § 226 
Oanal Zone, § 227 

Claims against United States, judgraents 
on, § 224 

Constitutional questions involved^.f 220, 
pp. 129-132 

Criminal cases, appeal by or on behalf of 
United States, § 223 
Bistrict of Columbia, § 234 
Jurisdiction in issue, §§ 206-219 
Mandamus to district court notwith- 
standing direct appellate jurisdiction 
of Circuit courts of appeals, § 199, 
n. 39 

Pendency of proceedings for review in 
Circuit court of appeals, effect, § 201, 

p. 21 

Prize cases, former practice, § 222 
Treaties, decisions involving validity or 
constructi on, former practice, § 221 
Virgin Islands, § 230 

District of Columbia, court of appeals, §§ 
231-233, pp. 138-141 
Appeal, § 232 
Certiorari, § 233 

District court of United States for, § 234 
Hawaiian courts, § 228 

Intermediate courts, matters reviewable in 
general, § 201, p. 91 
Military tfibunals, § 237 
Philippine supreme ePurt, § 229 • 

Puerto Rican courts, § 228 
State courts, §§ 238^281, pp. 145-197 
Amjendment of record, §\ 281, p. 196 
‘ mount in controversy, immateriaUty, § 
.. 241 ^ ^ 

ppeal, § 272, pp. 173-176 , ^ 

. .^lo\yance ,as qf, right on fulfillment 
iqf i^tutory ;condijt.ipns!, § 276 


Supreme court—Continued, 

Review of decisions of—Continued, 

State courts—Continued, 

Appeal—Continued, 

Joint or separate appeal from joint 
judgment, § 275 

Timely application required, § 276 
Binding nature of decision of state court,. 
§ 280, pp. 187-188 

Certiorari, § 272, pp. 173-176; § 277 
Citizensbip of parties, materiality, § 241 
Correctness of decision of state court, § 
245 

Denial of certiorari, eifect, § 277 
Determiuiation and disposition of cause,. 

§ 281, pp. 102-197 
Federal question, 

Decision of, necessity, § 244, pp, 150- 
153 

Errdneous decisions as to nonexist- 
ence qf, effect, § 238 
Nature of, § 238 

Substantial character, necessity, § 
243 

Finality of judgment, necessity, § 240 
Foreign law, questions of, § 280, p. 188, 
n. 16 

Jurisdiction, necessity and sufflciency of 
showing of, § 279, pp. 184-187 
Nature of, 

Decision, § 271 

Proceeding in state court, § 242 
Parties, § 275 

Persons entitled to review, § 273 
Presumptions, § 280, p. 187, n. 15 
Proceedings for review in general, § 276 
Questions involved, nattire of, §§ 246- 
270, pp. 153-173 

Questions of law and fact, § 280, p. 190 
Raising federal question in state court,, 
§ 274 

Record, § 279, p. 1&5 

Scope and extent of review, 5 280, pp. 
187-192 

Status of court rendering judgment, § 
239 

Stay of enforcement of state courfs jndg- 
ment ponding review on certiorari, 
§ 277 

Substitution of parties, § 275 
Writ of error, § 278 
Territorial courts, §§ 225, 220, 228 
Rigbt of appeal to, power of congress to take 
away, § 201, p. 21 

Rules of procediire, power to adopt, § 96, p. 962 
' Scire facias, power to issue writs, § 196 ' 

Settlement of bili of exceptions, § 201, p. 61 
State constitution, review of stute courfs deci- 
. isions of questions arising under, § 263 
State' courts’ decisions overruled by or in con- 
flict Witb Supreme Ck>urf 8 decisions, effect, § 
478 ! ' ^ 

State statutes, review of eonstruction of by state 
courts, § 264 

Statement of facts, filing in addition to or as sub- 
.Stitute for bili of exceptions, contents, etc., 
§ 201 , 63 
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:Supreme conrt—Contlnued, 

Statutos, oiiactinent or repeal pendlng review, ef- 
fect, § 201, p. 9a, n. 80 

Stlpiilution supplying deficiencies in irecord, § 

201, p. m 

SubsocpKMit appcala, law of case, § 201, p. 92 
Successivo proccKJdings for review, § 201, p. 22 
Successive^ writs of certiorari to Circuit courts 
of appeals, § 204, p. 113 

Suit dellned as used in statute authorizing re- 
vievv of decisious of state courts, § 242 
SuporsedeuB or stay of proceoclings, § 201, p. 51 
Appli(‘atiou for certiorari to Circuit court of 
appeals, § 204, p. 115 

Taxation, revi(>w of state cburts* decisions relat- 
ing to, § 260 
Tonus, § 192 
Time for, 

Amendimuit of record, § 201, p. 07 
App(‘al, necessity for compliance, etc., § 201, 
p. 4i\ 

Application for certiorari to review decisions 
of state courts, § 277 

Applying for certiorari to Circuit court of ap¬ 
peals, § 204, p, 116 
I)ock(*ling app('al, etc., § 201, p. 50 
Filing l)on(i or 8(‘curlty on appeal, extonsion, 
etc., § 201, p. 40 

Flllug traiiscript of record on appeal, ne- 
cessity for compliance, etc., § 201, p. 65 
Sottlement of blll of exceptiona, § 201, p. 01 
Transcrlpt of rword, S 201, p. 04 
Transfer of cause from lowcr court as resuit of 
pro<*(HKUnKH for review, i 201, p. 61 
Transmlsslon of transcrlpt of record on appeal, 

8 201, p. 05 
Treaties, 

Amouiit iu controversy as aflfcctlng review of 
cnuHcs involving vnlidity of, § 201, p. 23 
Former rigbt of Mr)p('al from district courts’ 
dtH*islons involving, § 221 
Il(*vlew of state courts’ dedsions InvoMng, 

§ 240, p. 153; § 272, p, 174 
Vacatioii of JudKmeut, certiorari to Circuit courts 
of aiti)eals, § 204, p, 123 

Yosted rights, chauge In law pcnding gppoal, 
effect, 8 201, p. 93, n, 80 

Virgin Islauds, roylcw of decisions of district 
<’ourt, § 230 

Wulver of (‘rrors on appeal, 8 201, p. 01 
Wate^rs and \vat(*r c^oursea, review of state courts’ 
(UiciMiouH Involviug, § 259 
Witbdrawal of appeal, § 201, p. 71 
Writ of error, 

AbollHhed, § 203, p. 105 
Kevlew of decislona of state c6urt< 8 278 
Writs, oHglnal Jnrlsdictlon to Issue, 8 106 
'Suretles, puhlle c*ontractors, venue of Jtctlons on 
bonda of, 8 23 
Surpriso, 

Klimination as one of purposea of fule authoriz¬ 
ing pretrial pmceedings, § 130, p. 1136, n. 84 
(Iround for new trlal, 8 141, p, 1169 
Judgment, rellef from> 8 144, p. 1207 
Taxation, 

Chain Stores, suit to enjoln collectiori of state tax, 
iUrlsdicUon, 8 28, p* 27 
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Taxation—Continued; 

Oompelling levy or collection; power to i^ue man¬ 
damus, etc., § 14, n. 20 

Discrimihation,- tax statute, federai ouestlon, § 28, 
p. 840- ’ 

District courts, Injunction against, jurisdictlon, 
§ 310, p. 630 

Exomption, bonds, jurisdiction of actiOn involving 
application of congressional exemption, § 30 
Foreign corporations, certi flcate from state au- 
thorities showing payment as prerequisite 
to litigation in federal court, § 7, p. 787 
Income tax returns, production of copies for 
inspection, etc., ahsenqe of privilege, 8 134, 
p. 1115, n. 64 

Injunction against levy or collection of illegal 
taxes, power to cnforce state laws creatiug 
right to have, § 15, p. 808, n. 38 
Interstate commerce, stato taxo.s as unconstitu- 
tlonal burden, jurisdictlon of injunction siiits, 
§ 35, p. 848, n. 53 

Intervention hy person liable over for taxes in 
action to recovor taxes pald, § 123, p. 1000, 
n. 07 

Jurisdiction to enforce tax judgmeut or adjudi¬ 
cate validity, etc,, § 4, p. 780 
Nonpayment, written instrumonts excluded from 
evidonce because of, effect of stato law, § 132, 
p. 1080, n. 68 

Eeeovery, inheritance taxes, justiciablo contro- 
versy botween statos, original jurisdiction of 
supreme court, § 194, p. D, n. 19 
Review hy supreme court of state courts’ deci¬ 
sions relatiilg to, § 200 

Savlng clauso, operatlon of as matter of state 
law, review by federal supremo court, § 264, 
n. 75 

State, action against to oompol rcpayment of tape- 
es illcgally coUectcd, immunity from suit, 
§ 40, p. 860, n. 45 

, State laws a^ rnlos of decision on quostions rc- 
lating to, § 180, p. 1297 

State rplG af property, applicabllity unless fed- 
cral taxing statute establishcs dilfcront mle, 
8 100, 11. 2 

Valuatlon of property, dlscrimlnatlon, constitu- 
tional qticstion as regards federal jurisdic¬ 
tion, § 28, p. 837 

Technlcal orrors, Circuit courts of appeals, revorsal 
of, § 301, p. 470 

Tclephone companies, construction of lines in streets, 
stato laws as rules of decision, § 180, p. 130H 
Temporary injunction, appeal to Circuit court of ap¬ 
peals, review of order denying, § 207, p. 354 
Temporary restraining orders, dlssoltition, supreme 
court justico’s authority to otder district court 
to reinstate, § 193 

Tender, amount in controversy as balance remaining 
after deductlng amount tendered, appellate juris- 
diotion of supreme court, 1201, p. 26 - 
TermB of oourt,. 

District courts, § 306 

District of Oolumbia, district court, § 325, p. 675 
Explriatiori, ©ffect, 8 162 
Supreme court, 8 192 



INDEX TO FEDERAL COUBTS 


Territorial acts, state court^s decision involving va- 
lidity of, review by federal supreme court, § 
246, p. 154, n. 15 

Territorial courts, §§ 312-319, pp. 543-551 

Appeals, former territories now admitted as 
States, § 313 

Appellate jurisdiction, § 312 
Concurrent jurisdiction, § 355, p. 621 
Congress autborized to establish, § 2 
Construction of territorial statutes, § 171, p. 1254 
Gosts, § 312 
Creation of, § 312 

Decision of state courts inconsistent witb prior 
decision of, effect, § 177 

Effect of aclmission of territory as state, § 319 
Former territories now admitted as States, § 313 
Independent nature, § 312 

Judgments, former territories admitted as States, 
§ 313 

Jurisdiction, § 312 

Powers, § 312 

Probate jurisdiction, § 313 

Transfer of causes, admission of territory as 
state, § 319 
Virgin Islands, § 312 

Territorial extent of judgment lien, § 144, p. 1212 
Territorial jurisdiction, §§ 16-25, pp. 811-826 

District of Columbia, district court, § 325, p. 576 
United States Court for Obina, § 322 
Territorial laws, 

Corporation organized under status as United 
States Corporation or jurisdictional purposes, 

§ 41 

Jurisdiction of cases arising under, § 30 

Territorial waters, review by supreme court of state 
courfs ruling relating to extent of, § 259, n. 67 
Territories, jurisdiction, actions between citizens of 
territory and citizens of state, § 66 
Third-party practice, 

Amendment of pleadings, propriety, § 130, p. 1071 
Dismissal of third-party claim, § 142, p, 1183 
Federal Rules of Civil Procedure, § 123, p. 993 
Three-judge court, 

Appeal to supreme court from decision of, § 220, 
p. 130 

Injunction, hearing on application for, § 302 
Mandamus from supreme court to compel as- 
sembly of, § 199 

Time, 

Amendment of record on appeal to, 

Circuit court of appeals, § 295, p. 316 
Supreme court, § 201, p. 67 
Appeal to Circuit court of appeals, 

Extensions of time for docketing, § 293, p. 

285 

Time for taldng and perfecting, § 293, pp. 

272-278 

Appeal to supreme court, necessity or compliance, 
etc., § 201, p. 46 

Application for certiorari from supreme court 
to review decisions of state courts, § 277 
Bond on appeal to Circuit court of appeals, time 
for filing, § 293, p. 282 

Certiorari from i supreme court to Circuit court 
of appeals, application for writ, § 204, p. 115 ' 
Depositions, § 133, p. 1087 


Time—Continued, 

Details of time, ete., requiring on motion for 
more definite statement or bili of particulars, 
§ 128, p. 1054 

Docketing case on appeal to STipreme court, § 201, 
p. 50 

Execution, issuance, application of state laws, § 

, 145, p. 1215 , . 

Filing, 

Bond or security on appeal to supreme court, 
extension^of time, etc., § 201, p. 49 
Record on appeal to Circuit court of appeals, 
§ 295, p. 311 

Transcript of record on appeal to supreme 
court, § 201, p. 65 

Hearing in supplementary proceeding, § 145, p. 
1214 

Interrogatorios, § 134, p. 1105 
Jurisdiction, diverse citizenship, time as of which 
jurisdiction determined, § 57 
Laches, generally, ante 
Motion for, 

Correction of judgment, § 144, p. 1209 

Dismissal, § 142, p. 1176 

More definite statement or bili of particulars,. 

§ 128, p. 1056 
New trial, § 141, p. 1169 
Rehearing by trial court, § 141, p. 1172 
Striking ont pleading, § 128, p. 1061 
Summary judgment, § 144, p. 1202 

Objections, 

Process or Service, § 124, p. 1019 
Want of jurisdiction of controvorsy or sub- 
ject matter, § 83, p. 923 

Pleading, discretion of court, § 128, p. 1031 
Reasonable time, question of law as regards re¬ 
view by Circuit court of appeals, § 297, p. 
341 

Rehearing, application for, Circuit courts of ap¬ 
peals, § 300, p. 458 
Service of answer, § 128, p. 1046 
Settlement of bili of exceptions, § 201, p. 61 
Supreme court, ante 
Title, 

Beds of navigable rivers, state laws as rules of 
decision, § 189, p. 1303 

Citizenship, averment in title or caption of plead¬ 
ing, sufficiency, § 77, p. 906 
District courts, jurisdiction of action involving, 

§ 310, p. 534 

Intention to transfer, review by Circuit court of 
appeals, § 297, p. 340 

River beds, effect of decree of supreme court, ^ 
198, p. 17 

State laws as rules of decisions, § 189, p, 1290 
Supreme court, review of causes involving, 
amount in controversy, § 201, p. 23 
United States, title derived from, review by su¬ 
preme court of state courts’ decisiones, § 254 

Toll bridges, receiveris sfiit relating to, ancillary ju¬ 
risdiction, § 1^, p. 804, n. 9 

Tompkins, or Erie Railroad Company case, effect of, 

§ 185, p. 1273 

Torts> state laws as rules, of dedision, § 189, p. 1288 
Township courts, Philippine Islands, § 317^ n. 95 
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Tradc-markH, trade-uamcs, and unfair competition, 
Infrlngoment of trade-mark, jnrisdictional aver- 
monta, neoesslty and sutticieucy, § 80, p. 914 
Jurladictloii of actions i*elating to, § 84, pp. 844r- 
8*17 

Federal and nonfcderal qneations, effect, § 
11, p. 708 

States laws a« vules ot declsion, § 180, p. 1208 
Tradlng With tho Ftiomy Act, Distriot of Cohimbia, 
appellato jurlH(liet,ion as modified by, § 324, p. 500 
Transaetlon, (Udiiiltion, § 121, p, 070, n. 73 
Traiuserlpt of e.viclenoo, forma paiiporis, 

Oharg('H as exdnded from ordor rolating to costs 
in a(‘tiorus in, § 101, p. 1220 
Necessity of pnylng oost of reportor’s transcript, 
§ 208, p. 270 
TrauHcrit>t of reeord, 

Appeal to eireuit eonrt of appoala, § 205, p. 307 
lleview i)y supteme eourt, § 21, p. 04 
Transf(‘r, 

Interent of parties to appeals to cirenit conrts of 
appeala, snbstltntlon of transferoes, § 202, 
p. 2(58 

{^ubj(‘et matter of aetion, effeet on jurisdiction, 
« 72 

Transfer of eauses, 

Oonenrr(*nt J\irlNdictlon as rcqnlring, § 3(50 
Dlseretlon, 800 

Luw to ecpilty do(‘ket, Gtc., nocesslty, § 180, p, 
1141 

Htate eourt, presmtiptlon of regnlarity on reviow 
by sni)remo eonrt, § 201, p. 82 
Htlpulatlous, § 8(50 

Terrltorlal eourts, admisslon of territory aa state, 
8 810 

WalV(‘r of rlgbt, § 8(10 

Transfer of interest, eoutlnuatlon of actlon by or 
agalnst orlglnal i)arty, § 128, p. 088 
Transitory aotlons, 

I)lHtri<*tH In whleh netlnna mnst be bronght, § 25 
Knf(>r(‘(‘meut In iVd(‘raI eourt in onc state of 
eause of aetion arlslng undor laws of an- 
otbt*r state, § 15, p, 810 
Treaties, 

App(*al to sui^reine eourt from dlstriet eourts’ 
deHdsIous luvolviug valldlty or eonstruetiou, 
fornu^r iiraetlce. § 221 

Controv(*rsli>s arislng out of treaty rolationsliips, 
pollfieal nature of, § 1, p. 772, n. 11 
Ootirt of elulms, Jurlsdletlou of clulms giwing 
out of, § 884 

Jurlsdletlou of eases arislng under, § 27, pp. 820, 
880; 8 20 

Eevi(‘w by stipreme eourt of state eotirts* doei- 
slons involvlng valldlty of, § 240, p. 158; 
§ 272, p. 174 

Suprtune eourt, amouut in eontrov(‘r.sy as affeet- 
ing revic‘w of causes Involving valldlty, § 201, 

p. 28 

XJnlte<l States (3ourt for Chlna, jurisdiction as de- 
innuUnit oti, S 822 

Trespass to p(u-sonally, IMstrlct of Oolumbia, Jurls- 
dictlou of (‘ourts, 828 
Trespassers, 

Status of person Injured by traln, state eourts’ 
deelslous as eontrolllng, i 180, p, 1308, p. 73 


Trespassers—Continued, 

Timl)er, treble damages under state statutes for 
willful removal not allowable in federal eqiii- 
’ ty eourts, § 180, p. l^K), n. 80 
Trial, § 130, pp. 1134-1154 
Oondiict, 

Appeals to Circuit eourts of appeals from de- 
cisions relating to, § 290, p. 225 
Objoctions relating to, necessity for review 
by Circuit eourt of appeals, § 202, p. 251 
Court of claiius, § 349 

Discrction of trial court, review by Circuit eourt 
of appeals, § 297, p. 304 

Ilarmless error in conduct of trial in general, 
review by Circuit eourts of aj)i)eals, § 207, p. 
425 

Objections relating to, raising for tlrst time in 
supreme eourt, propriety, § 201, p. 40 
Prosumi)ti()ns by Circuit eourt of appeals as to 
conduct of trial in general, § 207, p. 373 
Review by Circuit court of appeals of aUeg('d er¬ 
ror in riilings in jury-waived cases, § 208, p. 
451 

Separato trials, § 123, p. 088 
Trivial errors, Circuit eourts of appeals, revcrsal 
on, § 301, p. 470 
Trustec^s, 

.ckppcal, right of appeal to eireuit eourts of ap¬ 
peals, § 280, p. 211 

Citizenship averuKmts, noeossity and snlTieieuey, 

8 77, p. OOS 

Buplicity of citizensblp in actions by or agaiust, 

§ 01 

Review by supreme court, right to obtain, § 201, 
p. 35 

Trusts, 

Jurisdiction of quostions rolating to trusts affect- 
ing interests in deeedeuts’ estates, § 12 
State laws as rules of docisiou on questioiis re¬ 
lating to, § 180, p. 1201 
Testanuuitary trusts, § 180, p. 1304 
Tuckcr Act, 

Court of clnims, jurisdiction of claiins undor, § 
330, p. 588, n. 15 

Dlstrlct eourts, jurisdl(ftion under, § 800, pp. 514- 
517 

Ultimate fa(*ts, ngreed statement of as equivalent 
to siKKdal findiiigs for purposes of review by 
elretiit court of appeals, § 208, p. 458 
Unconstltutionality of statute, neeessity and suffi- 
cleney of objectlon in trial eourt as regards re¬ 
view by Circuit eourt of appeals, § 202, p. 245, 
n. 74 

tlndertalclngs. Circuit eourts of appeals, ante 
Unfair eompotltlon, 

Coimterelaim in patent infrlngement sults, ju- 
risclictlon, § 18, p. 700, n. (58 
Jurisdiction of actions rolating to, § 84, pp. 844- 
847 

Foderal and nonfederal questions, effoet, § 
11, p. 708 

Recelver, ancillary jurisdiction of receiver’s suit 
to protect buslness carrled on by hirn, § 13, 
p. 804 

State laws as r\iles of decislon, § 180, p. 1293 
UnlncorpoiPated associationa. Associations, ante 
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United States, 

Actions by or against, 

Confarmity Act, applicability, § 116 
Original jurisdiction of supreme eourt, § 194, 

p. 11 

Suits against persons or corporations 
alone, § 193 

Venue, necessity of bringing in district in 
which defendant resides, § 17, p. 816 

Appeal, 

Circuit courts of appeals, § 289, p. 211 
Supreme conrt from district courts in crim- 
inal cases, § 223 

Bonds given to under federal statutes, state laws 
and decisions as binding to, § 189, p. 1309 
Claims against, 

Review by supreme eourt of district courts’ 
.iudgments on. § 2^4 
Venue of actions on, § 24 
Constitutionality of act of congress denied by dis¬ 
trict eourt, appeal to supreme eourt, § 220, 
p. 132 

Contraets. state courts’ decisions, effect in cases 
involving, § 185, p 1274 

Corporations created under act of congress, ju¬ 
risdiction of actions by or against, § 41 
Costs, 

Immunity, effect of Conformity Act, § 161, p. 
1224 

State courfs decisions gorerning allowance 
against state, applicability in eondemna- 
tion proceeding, § 161, p. 1221, n, 92 
Criminal cases, review by supreme eourt on 
petition for certiorari to Circuit eourt of 
appeals, § 204, p. 114, n. 39 
Eminent domain, generally, ante 
Garnishment, state law requiring security, ap¬ 
plicability to United States, § 126, n. 36 
Intervention by in support of constitutionality 
of federal statutes, scope, § 123, p. 1000, n. 71 
Judicial power, §§ 1-3, pp. 771-776 
Jurisdiction, 

Cases arising under laws of in general, § 27, 
pb- 829, 830 ; § 30 

Claims against, district courts, § 309, pp. 514- 
517 

Controversies to which party, § 45, pp. 862- 
865 

Laches, imputation to, § 188, p. 1281 : 

Legislative authority over land acquired by, ques- 
tion as to yielding of by state as federal quesr 
tion, § 254, n. 55 ■ 

Limitation statutes, applicability of state stat¬ 
utes, § 188, p. 1281 
Officers or employees, 

Actions asrainst, United States as party or 
jurisdifCtipnal purposes, § 45, p. 864 
Costs, rigbt tq ,be awarded, § 161, p. 1224. 
Jurisdiction of actiops by pr against, federal 
questions, § 40 

, National receiver as officer within stat¬ 
ute Conferring jurisdiction of suits by 

, . § 42, p. 861 

Official residence as determining jurisdiction 
of actions against, § 17, p. 815 ' * 

tent rights, construction of statute i^ving li- 
^ cense to use, certiorari from supreme eourt, 

§ 204, p. 112 


' United States—Continued, 

Post office site, exclusive authority, review by 
Supreme eourt bf state courfs judgment up- 
holding state statute, § 254, n. 55 
Proceedings against under Tucker Act, applicabil¬ 
ity of Federal Rules of Civil Procedure, § 96, 
p. 967 

Public lands, review by supreme eourt of state 
courts’ decisions telating to, § 254 
Review by supreme eourt, 

Right to obtain, § 201, p. 35 
State courfs judgment denyiiig priority for 
debts, § 273, n* 27 

Service of summons and complaint on, Federal 
Rules of Civil Procedure, § 124, p. 1009 
Supersedeas bond appeal to Circuit eourt of ap¬ 
peals under direction of department, § 294, 

p. 288 

Tities derived from, review by supreme eourt of 
state courts’ decisions relating to, § 254 
United States Commissioners, appellate jurisdiction 
of Circuit courts of appeals as to order or judg¬ 
ment of, § 290, p. 215, n. 23 
United States Court for China, 

Appellate jurisdiction, § 322 

Concurrent jurisdiction, consular courts, § 355, 

p. 621 

Consuis and vice consuis, supervisory coutrol: 
over, § 322 

Criminal jurisdiction, § 322 
Establishment, §-321 

Estates of decedents, powers as to, § 322 
Jurisdiction, § 322 
Organization, § 321 
Procedure, § 322 
Rules of court, § 322 
Territorial jurisdiction, § 322 
Treaties, jurisdiction as dependent on, § 322 
United States Shippirig Board Floet Corporation,, 
court of claims, jurisdiction of suits against, 

329 

University students, state courfs refusal to intorfere 
with suspension for refusal to take military train- 
ing, review by federal supreme court, § 243, n. 91 
Upset price, authority of court to fix on own motion, 

§ 145, p. 1217 
Usury, 

Review hy supremp court, propriety of raising 
objection for first time on appeal, § 201, p. 
37, n. 62 

State laws as rules of docision, § 189, p. 1296 
Vacating order granting supersedeas or stay of pro¬ 
ceedings on appeal to Circuit court of appeals,. 

§ 294, p. 289 

Validity of munidpal orditlances, review by supreme 
court of decisions of state courts, § 205 
Variance, 

Court of claims, pleading and proof, § 347, p.. 
605 

Effect, § 128, p. 1065 

Vendors’ iiens, siate laws as rules of decision, § 189,. 
p. 1299 

Venire facias, power to issub writ, § 14 
Venue, ' 

Aliens, actipns by or against, § 22 
Ancillary proceedings, § 17, p. 816 
Conformity 'Act, effect, § 122 
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I Walver—CJontlntied, 
by or against, § 21, pp. i Defects, 


PrcK^oss ()r Service, objections to, § 124, p. 
1019 

Rccorci on appeal to Circuit court of appeals. 


Venue—Continiied, 

Oorporatious, actiona 
818-824 

District courts, ante 

Jurisdiction of person (HatinguiKhed from, § 16 
Local or transitory actlons, § 25 
Objoctioii in trial (‘oiirt, no<‘esslty as regards re- 
viow l>y cinaiit court of appoala, § 292, p. 248 
Proccss, gcaeral statutos relatliig to issuance arui 
Service of as suirersedeas by special venue 
statute, § 124, p. 1003 

Ibibllc coutractors, actlons on bonds of, § 23 
State statutes as alfocting, § 7, p. 785, n. 42; § 

122 

Statutory provislona, § 5 
Transitory actions, § 25 

tlnitod States, actions on claiins against, § 24 
Waiver of olrjections, § 04, pp. 950-062 
Wrong federal dlstrict, § 04, pp. 050-062 
Verdict, 8 140, r)p. 11G(M167 
Conchislveness, 

Appeal to Circuit court of appcals, § 207, pp. 
40*1-408 

Subserpient appeal of deolslon by Circuit 
court of appeals on former appeal, § 297, 
p. 444 

Directed venllct, § 136, p. 1149 
Xlistrict of CJolumbla, r(iview in respect of, § 324, 
p. 569 

Hannless (‘rror, review by clmiit oonrts of ap¬ 
peals, 8 207, p. 427 

Inconsistcnicy, ground for nev;^ trial, § 141, p. 1160 
Jiulginent uotwlthstanding verdict, 8 144, p. 1105 
PresumptloiiH relntlng to by Circuit court of 
appeals, § 297, p* 687 

l^resuruptlous relating to by Circuit court of ap¬ 
peals, 8 297, pp. 379-382 

Record proiK‘r on appeal -to Circuit court of ap- 
ranils as Inclucilng, 8 295, p. 205 
Waiver, Circuit court of appeals objections to, 

§ 297, p. 439 
Veriflcatiou, 

Bili of particulara, veriOcatiou by plaintll¥’s at- 
tonu*y and not by plalntlff, sufllciency, § 128, 
p. 1056 

Co\irt of claims, petitlon, 8 347, p. 602 
Motlon to dismlsH for lack of servIce of process, 

8 124, p. 1017 
PleadlngH, 8 128, p. 1045 

Vested rigbts, change in law pending appeal to su¬ 
preme (H)urt, eiTect, § 201, p. 03, n. 80 
Virgin Islauds, 

Appeal to (dreuit court of appeals, propriety of 
review by, § 288, n. 21 ' 

Judieiui povvers, § 312 

Review by supreme court of declsions of dis- 
, trict court, S 2110 , 

Votlug, elTect iu determining jorlsdiction based on 
dfversity of citlziensbip, §, 01, nn. 36, 37 
Wages, bankruptcy disebarge, effect ou asslgnment of 
wages, state laws and decisipmj as binding, § 

189, p. 1309, n. 82 . , 

Waiver, 

Appeal, rlgbt to appeal to idrcult court^ of ap¬ 
peals, 8 289, p. 212 r w a 

Court of claims, , 

Tncomj)etent ovldeiuHS 8 348, p. 607. - , 

I^lmltatlons, 8 ^143, p. 696 
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§ 205, p. 316 

Defenses, faihire to present by motion or answer, 

§ 128, p. 1066 

Di striet of Colunibia, assignments of error, § 324, 
p. 566 
Errors, 

Appeal to supreme court, § 201, p. 01 
Circuit court of appeals, § 297, p. 437 
Findings of fact, inability of party to make, 8 
140, p. 1162, n. 35 

lucompetoncy of witness, taking and flling depo- 
sition, § 131, p. 1076 
Jurisdiction, objections to, § 83, p. 922 
Jurisdictional averments, lack of, 8 84, p. 933 
Jury, review by Circuit courts of appeals in 
jury-waived cases, § 298, pp. 445-454 
Jury trial, § 135, p. 1131 

Motion for directed verdict, § 136, p. 1149 
Ib*csninption against on review by supreme 
court, § 201, p. 82 

Lltigating in federal courts, right of, 8 7, p. 787 
Objections as to parties on appeal to Circuit court 
of appeals, § 292, p. 271 

l^lcadings, objections not prosented by motion 
of answer, etc., 8 128, p. 1066 
Qnestions nOt raised and preserved for review, 
supreme court, § 201^ p. 37 
Right of review by supreme court, § 201, p. 35 
Right to allege error, review by ciredit Courts of 
appeals, 8 297, pp. 357-364 
Right to obtain dismissal of appeal to Circuit 
court of appeals, § 296, p. 337 
Special appearance, § 127 
State’s immunity from suit, § 49, p. 866 ’ 

Transfer of cause, right to, § 360 
Venue objections, § 94, pp. 956-962 
Want of prosccution, 

Dismissal of actlon, § 142, p. 1177 

Inherent power of court, § 142, p. 1173 
Vacatlng order, § 142, p. 1182 

War, 

Court of claims, jurisdiction Of claim of disburs- 
Ing ofbcer for loss during, § 338 
Declaratum of, consideration by supreme court 
on review by certiorari, S 204, p. 124, n, 8 
Provislonal courts, cstablishment by president, 
§'2 

Requisitlon of property by government, jurisdic¬ 
tion of actipn for compensation, § 30 
War.risk insurance, state laws and declslops as bind- 
ing as regaris federal questions, § 189, p. 1311 
Waters and water courses, 

Actipps retutJng to, jurisdiction, territoria! lim- 
itations, § 16, nn. 66, 57 
Jneiadietion of actions relating to, §5 36, 37 
Review by supreme court pf state courts’ deci- 
sions inyplvipg, § 259 

, State laws as rules of, dpeisiop on questions re¬ 
lating to, § 189, p. 1303 

State’e, iflterept preyenting diveraion, pollution, 
etc., priginal Jurisdiction of supreme court, 
§ 194, p. 10, n. 36 
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Waters and water courses—Continued, 

States seeking apportionment of water of in- [ 
terstate river, original jurisdiction of su¬ 
preme court, § 194, p. 8, n. 18 
Weight and sufficiency of evidence, 

General rules applied, § 132, p. 1083 
Questions for court or jury, § 136, p. 1147 
Wells, state laws as rules of decision on questions 
relating to, § 189, p. 1303 

Wharves, state laws as rules of decision and ques- 
tion of rights of landowners, § 189, p. 1303 
Wills, 

Jurisdiction, 

Probate or setting aside of will, § 12 
State statutes as affecting, § 166, p. 1241 
Supreme court, review of probate courts’ judg- 
ments, etc., relating to, § 201, p. 24 
Winding up, definition, § 42, p. 857, n. 55 
Withdrawal, 

Appeal to Circuit court of appeals, right of ap¬ 
pellant, § 296, p. 335 

Party to appeal to Circuit court of appeals, § 292, 
p. 270 
Witnesses, 

Compelling testimony, review of order by su¬ 
preme court, § 201, p. 31 
Comi>etency, 

Discretion of trial court, review by Circuit 
court of appeals, § 297, p. 395 
Objections relating to, necessity for review 
by Circuit court of appeals, § 292, p. 252 
Contempt, order committing witness for refusal 
to testify, review by supreme court, § 201, 
p. 31 

Credibility, 

Jury question, § 136, p. 1147 

Review by supreme court, § 201, p. 84, 
n. 75 

Referenees, determination by master, § 139, 
p 1157 

Review by Circuit court of appeals, § 297, 
p. 401 

t)isclosure of names, 

Practice under Equity Rules, § 134, p. 1124 
Propriety of motion, § 128, p. 1055 
Discretion of trial court as to examination and 
cross-examination, review by Circuit court 
of appeals, § 297, p. 395 

Examination, objections relating to, necessity for 
review by Circuit court of appeals, § 292, p. 
252 

Expenses, taxation as costs, § 161, p. 1230 
. Pederal and state practice, § 131, pp. 1073-1078 
Fees, taxation as costs, § 161, p. 1230 
Depositions, § 161, p. 1228 
Harmless error as to examination and compe- 
tency of, review by Circuit courts of ap¬ 
peals, § 297, p. 431 

Mileage allowance, depositions, taxation as costs, 

§ 161, p. 1228 

Objections relating to, raising for first time in 
supreme court, propriety; § 201, pp. 40-41 
Presumption by Circuit court of appeals as to 
competency and examination of expert wit¬ 
ness, § 297, p. 374 

Pretrial conference to <ionsider limitation of num- 
ber of expert witnesses, § 136, p. 1136 


Witnesses—Continued, 

Proceedings supplementary to and in aid of judg- 
ment, subpoenaing for examinarion, § 145, p. 
1214 

Process, immunity from Service, § 124, p. 1015 
Sequestration or exclusion, discretion of court, § 
136, p. 1145 

Silence, weight as question for trial tribunal, re¬ 
view by supreme court, § 201, p. 84, n. 75 
Subsistence, expense taxable as costs, § 161, p 
1230 

Words and phrases. Definitions, ante. 

Workmen’s compensation, 

Enforcement in federal court in one state of 
rights under compensation law of another 
state, § 15, p. 810, n. 46 
Insurer, 

Intervention by, § 123, p. 990, n. 59 
Involuntary plaintiif, § 123, p. 987, n. 43 
State laws and decisions as authority, § 189, p. 
1289 

Writs, 

Circuit courts of appeals, power to issue, § 286, 
pp. 199-202 
District courts, 

Jurisdiction to issue, § 311 
Power to issue, § 308, n. 13 
District of Columbia, 

Court of appeals, jurisdiction to issue, § 324, 
p. 555 

District court, § 325, p. 577 
Power to issue, § 14 

Supreme court, original jurisdiction to issue, S 
196 

Writs of error, 

Former practice Circuit courts of appeals, § 288 
Power to issue, § 14 

Review by supreme court of decisions of stat<' 
courts, appeals as governed by statutes re¬ 
lating to writs of error, § 278 
Supreme court, abolished, § 203, p. 105 

Written Instruments, 

Admission of genuineness, Federal Rules of Oivil 
Procedure, § 134, p. 1117 
Copy pleaded or appended as exhibit, effect, § 
128, p. 1036 

Exclusion from evidence because of nonpaynient 
of taxes from transaction evidenced by, ef¬ 
fect of state law, § 132, p. 1080, n. 68 
Motion for more definite statement or bili of 
particulars, requiring copy of writing, § 128, 
p. 1054, n. 78 

Wrongful death, 

Enforcement in federal court in one state of 
cause of action arising under laws of another 
state, § 15, p. 810 

Penal nature of state statute providing remedy, 
effect of state courfs decisSions, § 183 
Powet to apply state laws coiiferring right of 
action for, § 15, p. 808, n. 38 
State laws as rules of decision on questions re¬ 
lating to damages, § 189, p. 1297 

Zoning ordinance, review by Circuit 'court of, ap¬ 
peals, weight of determination by local authori- 

ties, § 291^, p. 411, n. il 

^ . '' ' ,11 
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Aotions, 

Injurios to animals, rooovory for, S 
Parlltion fonco, o(mtrn)ntiou to oost of, § 12 
Koinoval or dostniotiou of fonco, § 17, p. 002 
AdjoiniiiK lands. Partit ion foncos, post 
AOUlavits, nnnoval or d('stniction of foncc, crimiual 
prosooution for, § 18, p. 000 
Apfnaniuait, 

Injnrlos froin failnro to fonco, oxomptlon from 
liabilUy, § 20 
Partltiou foncos, 

Knsdion and inalnltaianco, § 7 
Statutory provislons as sup(n*sode(l by, § 8 
Wufnoi(Mioy of fonco, S 14 
Sutllohaicy of fonco, § 14 
Anlinals, injurios to, liaiillity for, S 23 
Ann(‘xatiou of land, fonco dlstricts, S 4 
Appiail and ('rror, fiaice viow(‘rs, procoodings bcforo, 
8 13, p. 050 

Apporlionunnit, Pnioing dlstricts, tax assessod, § 4 
Assossnuuits, fiaiolng dlstricts, 8 
AssignnuMds, partit ion foncos, agroomont to fonco, 
« 7 

Attractiv(' ntdsancts injurios to persona, doctrlno as 
api)llcal»lo, 8 22, n. 07 
liarlual wlro, 

PonMtru(*tlon of, 81 
Dangorous <'haract(U‘ of, 8 22, n. 07 
Injurl(‘s to aniiaals, llaUllity for, § 23 
Wtatutory proIiU)lllon of tiso of, § 14 
Bomdlts, foncing dlstricts, asH(‘HHmont for, § 4 
Honrds, construet Ion of, 81 
Houudary f(‘nci‘s. Partltiou foncos, post 
Burd(ui of proof, partltiou fonco, actlous to enforce 
oont rll>t!tions to cost, 8 12 
Pnitlo guards, rallroads, status as, § 1 
Ulrcumslautlal 0 ‘Vldon<HS mnoval or dostructlon of 
f(‘uc<s orluilnal prosocutlon, 8 18, p. 008 , 

(Ovil llabllity, 

Piuiciiig laudH of auothor, § 10 
U(‘inovul or dostructlon, 8 17, pp. 050-004 
(lonst ruet ion. F^nn^tlon and nudntonanco, post 
(jout racis, fiuiclug dlstricts, bulldlng of fenee under, 
8 4 

Pontributions, 

Partltiou fonco, oost of, 88 12, PP. 040-*C40 

Actlous to emforet», § 12 
('ontrlbutory uogllgoiKHs 

Anlmals, injury causcHl by feneo, 8 23 
luJuri<*H to porsons, llabllity as affwtod, § 22 

(!osts, 

Foiua^ vl(‘W(n*H, procHHUllngs boforo, § 13, p. 655 
Partltiou fonco, eontributloti to, §§ 11, 12, pp. 
tHO—CHl) ^ 

Actlous to onforce, § 12 ^ ' 

(Crimiual llabllity, mnoval or dcstruction of fenee, 
8 18, i)p. 004-4100 


Oriminal responsibility, feneing lands of another, J 
10 

Crookod fenee, removal by owner, clvil llabllity, § 17, 

p. 601 

Orops, injuries causecl by failure to erect or maintain, 
8 20 

Oustoms and nsagoa, partltiou fenee, duty to main¬ 
tain arising by, § 0 
Damagos, 

Injurios causod by failure to erect or maintain,, 
double daniages, § 20 

Tlomoval or dcstruction, § 17, pp. 660, 663 
Dofonsos, romoval or dcstruction, crimiual responsi- 
bllity, § 18, p. 605 
Definitions, § 1 
Occupatlon, 8 S 

r>onuuul, partitlon fonco, condit ion procedent to ac- 
tion to onfon^e (‘ontribution to cost of, § 12 
Dostructlon. Pomoval or dostructlon, iK)St 
Distinctlons, 8 1 

Dlsiiuiting foiu^es, notico of intention, § 17, p. 662 
Dltch as, § 1 

Ditehos, locatlon of fon(‘e as affected by exlstenco of, 
8 15 

Divlsion foncos. Partltiou foncos, post 
IH)uble damagos, injurios causod by failure to erect 
or maintain, 8 26 

Dralnage dlstricts, mnoval of boundary fenee built 
ovor dltcb, liability, § 17, p. 650 
Kloctlon, 

Ponco viowors, § 13, p. 650 
Fonciiig district, ostablishmont of, 8 4 
Krection and maintenanee, 

PonC(^ viovv('rs, determinatlon of noed for repairs 
or rebullding, 8 13, p. 651 
Injurios causcHl by failure to erect or maintain, 
§ 20 

Partltiou foncos, post 
Higbt of landowmu' to erect, § 2 
Statutory provlsious, § 3 
FoiK^e district laws, § 4 
Kvidence, 

Partitlon fonco, actlous to enforce contrlbutions 
to cost of, § 12 
Ilomoval or dostructlon, 

Actlous for penalty, § 17, p. 662 
Oriminal prosecutions, § 18, p. 667 
Feos, feneo viowors, proceodinga before, f 13, p, 655 
Foncc district laws, § 4 
Fenee viowors, § 13, pp. 640-656 

Appoal, procoedings before, § 13, p. 656 
Application, jurisdictlon as limlted by, § 13, p. 652 
' Api>olntment, § 13, p. 650 

Boundary llnCs, designation of in case of dispute, 
' §13, p. 651 

Complaint, jurlsdiction as limitod by, § 13, p. 652 
Conclusiveness of order, § 13, p. 655 
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Fenee viewers—Continued, 

Conditions on exercise of power or jurisdiction, 

§ 18, p. 651 

Controversy as essential to action by, § 13, p. 652 
Costs, proceedings before, § 13, p. 655 
Decision, § 13, p. 654 

Disputed bonndaries, designation of line for par- 
tition fenee, § 13, p. 651 
Duties, § 13, p. 650 
Election, § 13, p. 650 
Fees, proceedings before, § 13, p. 655 
Funetions, § 13, p. 650 
Hearing, § 13, p. 653 
Juriscliction, § 13, p. 650 
Limit of jiirisdiction, § 13, p* 650 
Majority, validity of action by, § 13, p. 653 
Noti ce, 

Building or repairing, § 13, p. 655 
Jurisdiction limited by, § 13, p. 652 
Necessity, § 13, p. 652 
Oath of oiRce, § 13, P- 650 
Order, § 13, p. 654 

Personal inspection as essential, | 13, p. 653 
Place of heai'ing, § 13, p. 653 
Powers, § 13, p. 650 

Prima facie evidence of appointment or election, 

§ 13, p. 650 

Proceedings, § 13, p. 651 
Qualifications, § 13, p, 650 
Repairing, notice to repair, § 13, p. 655 
Reports, § 13, p, 654 

Reqiiest for partit ion fenee or di Vision as essen¬ 
tial to action by, § 13, p. 652 
Service of notice on, requirements as to, § 13, p. 

653 

Statutory provisions, § 13, p, 650 
Surplusage, orders of, § 13, p. 654 
Trial de novo on appeal iri proceedings before, § 

13, p. 656 

Unit, aeting as, § 13, p. 653 
View, § 13, p. 653 

Waiver, disqualification, § 13, p. 650 
Written decision, necessity, § 13, p. 654 
Fencing board, oath of office, § 4 
Fencing lands of ariother, civil or criminal liabil- 
< ity, § 19 
Oaps as, § 1 

Oates, parts of fenee, § 1 
Hearing, fenee viewers, § 13, p. 653 
Hedge as, § 1 
Height of fenee, § 14 

Holdover tenant, removal of fenee, criminal respon- 
! sibUity, § 18, p. 665, n. 19 
Implied agreement, partition fences, erection and 
maintenance, § 7 

Indictment or Iriformation, removal or destruction of 
fenee, § 18; p. 666 

Injunctiop, partition fenee, construction or control of,: 

§ 10, n/5T , . 

Injuries, §§ 21-23, pp. 670 -t6'^3 ^ 

Animgl^, yability for, § 23 
; Attracidv doctrine, appl^cabjUty, § 22, 

Wire fences, liaMlity for^ injuries to ani- 
iiials^ § 23 5 

F^ure. to erect or maintain, § 20 
NTegligence, personal injuries caused by, § 22 
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In j uries—Continued, 

Persons, 

Contributory negligence as affecting, § 22 
Liability for, § 22 

Roads, persons injured by fenee along or across, 
§ 22 

Trespassers, liability for, § 22 
Intrusion, prevention of, § 1 
Issues, 

Partition fenee, actions to enforce contributions 
in respect of, § 12 

Removal or destruction, action for penalty, § 17, 

p. 662 

Jury questions, 

Injuries to animals, negligence in constructing 
fenee, § 23 

Partition fenee, actions to enforce contribution, § 
12 

Removal or destruction, 

Actions for penalty, § 17, p. 663 
Criminal prosecutions, § 18, p. 668 
Ijandlord and tenant. 

Injuries to' animals caused by fenee, parties to 
action for, § 23 

Partition fences, agreement of landlord to build 
and maintain as binding on tenant, § 7 
Lawful fenee, ordinary fenee distingnisbod, § 1 
Liens, partition fenee, amount recoverable from de- 
faulting owner as, § 11 

Livestock, injuries to, failure to erect or maintain, 

§ 20 

Location, § 15. 

Materials, § 1 

Snfficiency of fenee, § 14 
Meshed wire, construction of, § 1 
Mistake, removal of fences placed by, civil liability, 
§ 17, p. 661 

Municipal corporations, 

Fencing div^^triets, annexation of land to, § 4 
Partition fences, parties to proceeding to enforce 
li^n for expense of building or repairing, § 
12 

Nature, § 1 
Negligence, 

Injuries caused by, persons, § 22 
Injuries to animals, jury question as to, § 23 
Nominal damageSi, removal or destruction, § 17, p. 

664 

Notice, 

Fenee viewers, § 13, p. 652 

Building or repairing, § 13, p. 655 
Removal or destruction, necessity of, § 17, p. 

1 661 

Oath, fenee viewers, § 13, p. 650 
Oaths and aflirmations, fencing board, § 4 
Obstacle^ line of, § 1 
Orders, fenee viewers, § 13, p. 654 
Ordinary fenee, lawful fenee distinguished, § 1 
Ordinary stock, fenee which will turn as sufficient, § 
14 ■ ' ' , , ! ; 

Ownership, partition fenee, § 15 
Partition fences, , , 

Actiops, enforcement of (jontributions to cost of, 
§ 12 

Agreement, § 5 

. ; ^ iPiyision ,of (Juty, of maintainipg, § 10. 

Erection and maintenance, § 7 
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partition f<'nc(\s—Ooiitinned, 

Agreement—Continuod, 

Statntory i)rc)visk)n«, rospocting as snpersed- 
oci by, § 8 
Stinicioncy, § 14 

Amonnt of rocovory against adjoining landowner 
for cost of, § n 

Asfiiginnont, agroomcnt to build and maintaiu, 
§ 7 

Botnulary lino, erootion at oxact bonndai*y as os- 
sontlnl for contrii)ntlon to eosts, § 11 
Bnrdon of proof, actions to onforce oontrilmtions, 
§ 12 

Cominon land, pormitting to lio In common, § 0 
Clonslnirtion of stntntos rolating to, § 8 
Contrlimtion to cost of, 11, 12, pp. 04<1-“C40 
Aotiona to onforco, § 12 
Conditions procodont to action to onforco, § 
12 

Pont and as rondltlon prooodont to action to 
enforcc, § 12 

Costs, contriiaition to, 11, 12, pp. G4n“-0't0 
Actions to cnforco, ^ 12 

Onstoni, dnty of malntalnlng arlslng from, § G 
Tk^fincd. 5 1 

Dlsptitc as to bonndary, dnty of contribntlng to 
ninintcnancc as affcctcd, § 11 
Pivision bctwcon iandowncrs, § 10 
Ponblc rccovory against nd.lolnlng owncr, § 11 
Bqnallty of bnrdcns, adjoining owncra, § 10 
IFlrcction and maintonanco, 

Agrccmcnt rcapcctlng, 5 7 
AsslgnablPty of airrcCTncnt to fcncc, S 7 
Constitutlonality of laws rcgnlatlng, § 8 
Oonstmction of atatntcs rclating to, § 8 
Cnstom crcatlng obHaation, S 0 
PIspcTisIng wlth statntory provlslons rospoct- 
Ing, 5 8 

Plvislon of expenso botwoon landowners, § 
10 

PnticH in gcncrab Ii 5 
Impliod agrccmcnt, § 7 
Joint maintcnancc by adjoining owncrs 0 
Lnnds alTcctcd by statntcs rclating to, § 8 
Local enstom creating obllgation to maln- 
tain, S 0 

Occnpatlon wltbin statntcs rclating to, § 8 
Owncrsblp of Inml carryhig right to creet, 
§ 5 

Persons arf(‘ctcd by statntcs rclating to, § 8 
Prcscriptlon, § 0 

Blghts and dntlcs ns to, 5-0, pp. 040-044 
Hllcncc diirlng crcction as implying agreo- 
ment for maintcnancc, § 7 
Htatntory provlslons, § 8 
Successor in tltlc aa bound by agreement for, 
« 7 

T(‘nnlnation of dnty, § 0 
TTnlty of owncrahip, S 9 

Kvldcnt‘<s actions to cnforce contrlbntlons, § 12 
F.xlating fcncc bctwccn adjacent lands becoming, 
S5 

Fcncc vlcwera, ante 

Implicd agrccmcnt, erectlon and maintenance, § 7 
Injimctlon, constriiction or control of, § 10, n. 67 
Injuries, i>ersons, Uabllity for, § 22 
36 C.XS.-86 


Partition fences—Continuad, 

Injuries caused by failure to erect or maintain, 
liability, § 20 

Issues, actions to enforce contributions to cost 
of, § 12 

Jury qnestions, actions to enforce contribution, 
§ 12 

Landlord and tonant, implied agreement of land- 
lord to build and maintain as binding on ten- 
aiit, § 7 

Lands affccted by statntes relating to, § 8 
Lane separating lands of owners, corapoHing erec- 
tion, § 8 

IjiBn, amonnt rccoverable from defaulting owner 
as, § 11 

Local custoin, dnty of maintainiug arising from, 
0 

Ijoeation, § 15 

Moasure of rccovory, contribution to cost of, § 11 
Municipal corporations, parties to action to eii- 
forco llcn for expense of, § 12 
Nominal damages, removal of, § 17, p. 004 
Occnpation within meaning of statntcs rclating 
to, § 8 

Owncrship, § 15 

Partial divisiou i)etwcon adjoining owners, § 10 
Pent road separating lands, dnty of erecting and 
maintaining, § 8 

Persons nffticted l)y statntcs relating to, § 8 
l^loading, actions to cnforco C()ntrU)ntion to cost 
of, § 12 

Prescription, dnty of maintaining arising by, § 0 
Proof, actions to cnforce coutril)iitlous to cost of, 
§ 12 

Puniti ve damages, fovcibly removing, § 17, p. 064 
Rebuilding, 

(-outribution to cost of, § 11 
Looation, § 15 

Rccordation, agreement to build and maintaiu, 
§ 7 

Iledivision between adjoining owiKits, § 1() 
llemoval or destruction, civU llubUlty, § 17, p. 
600 

StaUitory provisions, 

Assigning i>ortions to adjoining landowners, 
§ 10 

Contribution to cost of, § 11 
l)oubl(^ rccovory against adjoining owners, { 
11 

Krection and maintenance of, § 8 
Termlnation of obligatiori as to, § 9 
Subsecpient inclosure of land by adjoining owner, 
contribution to cost of, § 11 
Suceessors in title, agreement for maintenance as 
binding on, § 7 
Sumcioncy of, § 14 
Tenants in common, dnty as to, § 9 
Termination of duty to erect or maintain, § 9 
Township trustees, construction or repair at ex¬ 
pense of defaulting landowner, § 11 
Trial, actions to enforce contribution, § 12 
Uniuclosed land, adjoining owner as chargeable 
witb share of costs, § 11 

Unity of ownership, termination of obllgation as 
to, § 9 

Variance, actions to enforce, contribution to cost 
of, § 12 
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Partition fenees—Continned, 

Waiver, statutory provisions re^ecting, § 8 
Personal injuries, liability for, § 22 
Petition, fencing districts, establishment of, § 4 
Pit as, § 1 
Pleading, 

Partition fenee, actions to enforce contributions 
with respect to, § 12 

Eemoval or destruction, action to recover penal- 
ty, § 17, p. 662 

Possession fenee, defined, § 1 

Posts, merely setting around piece of land as eonsti- 
tuting, § 1 

Pi*escription, partition fenees, duty of maintaining 
arising by, § 6 

Presiimptions, fencing districts, benefits, § 4 
Proof, 

Partition fenee, actions to enforce contributions 
with respect of, § 12 

Removal or destruction, action for penalty, § 17, 
p. 662 

Proximate cause, injuries to persons caused by, liabil¬ 
ity as dependent on, § 22 

Public road officials, removal of fenee, criminal re- 
sponsibility, § 18, p. 666 

Punitive damages, removal or destruction, § 17, p. 664 
Railroads, fencing districts, inclusion of roadbed or 
right of way, § 4 
Rails, construction of, § 1 
Rebuilding, partition fenee, location, § 15 
Recordation, partition fenees, agreement to build and 
maintain, § 7 

Removal or destruction, §§ 16-18, pp. 659-669 
Actions, civil proceedings, § 17, p. 662 
Adjacent owners, civil liability as between, § 17, 

p. 660 

Aflidavit, criminal prosecution for, § 18, p. 666 
Circumstantial evidence, criminal prosecutions, § 

18, p. 668 

Civil liability, § 17, pp. 659^-664 
Criminal responsibility, § 18, pp. 664-669 
Crooked fenee, civil liability, § 17, p. 661 
Bamages, § 17, pp. 660, 663 
Defenses, criminal prosecution, § 18, p. 665 
Disuniting fenees, notice of intention, § 17, p. 662 
Drainage district, liability for removal of fenee 
built over, § 17, p. 659 
Evidence, 

Actions for penalty, § 17, p. 662 
Criminal prosecution, § 18, p. 666 
Holdover tenant, criminal responsibility, § 18, p. 
665, n. 19 

Indictment or Information, criminal prosecution, 

§ 18, p. 666 

Instructions, 

Action for penalty, § 17, p. 663 
Criminal prosecution, § 18, p. 668 
Issues in civil action for penalty, § 17, p. 662 
Jury questions, 

Actions for penalty, § 17, p. 663 
Criminal prosecutions, § 18, p. 668 
Liability, nature of fenee as determining, § 16 
Malice, criminal responsibility, § 18, p. 664 
Measure of damages, § 17, p. 663 
Mistake, fenees placed by, § 17, p. 661 


Removal or destruction—Continued, 

Nature of fenee, 

Criminal responsibility as dependent on, § 18, 
p. 664 

Liability as dependent on, § 16 
Nominal damages, § 17, p. 664 
Notice, requirements as to, § 17, p. 661 
Obstruction of bigbway, criminal responsibility 
of Public road officials in removing, § 18, p. 
666 

Ownership, criminal responsibility as dependent 
on, § 18, p. 665 

Partition fenee, civil liability, § 17, p. 660 
Permission, liability for removing fenee built on 
premises without permission, § 17, p. 659 
Pleading in action to recover penalty, § 17, p. 662 
Possession, criminal responsibility as dependent 
on, § 18, p. 665 

Prevention of removal, criminal responsibility, § 
18, p. 664 

Proof in action for penalty, § 17, p. 662 
Public road officials or employoGKS, criminal lia¬ 
bility, § 18, p. 666 
Punitive damages, § 17, p. 664 
Res gestae, criminal prosecution for, § 18, p. 668^ 
n. 50 

Statutory penalty, § 17, p. 660 
Statutory provisions, criminal responsibility, § 
18, p. 664 

Trespass, civil liability, § 17, p. 660 
Trial, 

Action for penalty, § 17, p. 6(53 
Criminal prosecution, § 18, p. 668 
Trover, § 17, p. 660 

Value of land as element of damage, § 17, p. 663 
Variance, criminal prosecution, § 18, p. 666 
Variance in action for penalty, M7, p. 662 
Willfiilness, criminal resiK)nsibility in case of, § 
18, p. 664 

Zigzag fenee, civil liability, § 17, p. 661 

Repair. Erection and maintenanco, ante 
Reports, fenee viewers, § 13, p. 654 
Res gestae, removal or destruction of feneo, criminal 
prosecution, § 18, p. 668, n. 50 
Roads, injuries to jTorsons caused by feneo along or 
across, § 22 
Size of fenee, § 14 
Statutory provisions, §§ 3, 4 

Assessment, fencing districts, § 4 
Fenee viewers, § 13, p. 650 
Heclge as constituting feneo, § 1 
Partition fenee, 

Assigning portions to adjoining landowners 
for construction and maintenance, § 10 
Contribution to cost of, § 11 
Erection and maintenance, § 8 
Maintenance of, § 6 
Teimination of obligation as to, § 9 
Removal or destruction, 

Criminal responsibility, § 18, p. 664 
Penalty, § 17, p. 660 
Sufficiency of fenees, § 14 
Straying, prevention of, § 1 
Stumps, construction of, § 1 

Successors in title, partition fenees, agreement for 
maintenance as binding on, § 7 
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SiiffU*l(HK‘y of foncos, § 14 

Huiplusago, f(ai(*o vic^wors, orders of, § 13, p. G54 
Taxatlon, feneo distriets, § 4 

Tcnantrt in eonimou, i)artition fenee, duty of main- 
taining, § i> 

To fen(*e, deiined, § 1 

Towns, d<degati()u of rcgulations as to sufliciency, § 
14 

Townsidp trusteos, partition feneo, construction or re- 
pair at expenso of defaulting landowner, § 11 
Trondi as, § 1 

Trespassers, injuries to, liability for, § 22 

Trestlo as, § 1 

Trial, 

IbirtiticHi fencis actlons to enforce contribution, § 
12 

Keinoval or destruction, 

A(!tiou for iMnialty, § 17, p. 6C3 
(.rlminal prosecution, § 18, p. G68 
Trover, removal or destruction of fenee, § 17, p. 660 
Unevon gronnd, locatlon on, § 15 


Variance, 

Partition fenee, actions to enforce contribution in 
respect of, § 12 

Removal or destruction, 

Aetion for penalty, § 17, p. 662 
Criminal prosecution, § 18, p. G6G 

Viewers. Fenee viewers, ante 
Waivci’, 

Penee viewers, disqualification, § 13, p. 650 

Partition fences, statutory proviaions respecting, 
§8 

Wall, status as, § 1 
Wator courses, 

Location of fenee as affected by existence of, § 
15 

Substitute for fenee, § 1 

Wood, construction of, § 1 

Worm fenee, term fenee as including, g 1, n. 7 

Zigscag fenee, removal or destruction, civil liability 

§ 17, p. 661 
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Abandonment, 

Franehise, § 18, p. 706 

Railroad ferry, application for operation of ferry 
after discontinuance, § 11, p. 688 
Acceptance, francbise, necessity of, § 11, p. 690 
Act of God, loss resulting from, liability respecting, § 
28, p. 724 
Actions, 

See, also, Eemedies, post 
Bond, enforeement of liability on, § 31 
Infringement of franehise, § 16, p. 702 
Injunction, infringement of franehise, § 16, p. 
701 

Liability, enforeement of, 30, 31, pp. 726-730 
Statutory bond, § 31 

Usurpation of franehise, prevention of, § 18, p. 
708 

Additional Service, application for establishment of 
ferry to perform, § 11, p. 688 
Aerial ferry, eoiinty maintaining, liability for inju¬ 
ries sustained, § 28, p. 725, n. 12 
Agreement, 

Rates, evasion of established ferry tariff, § 25, p. 
715 

Regulation and control, § 22 
Ambiguity, franehise, construction in case of, § 12, p. 
693 

Amendment, pleadings, actions to enforce liability, § 
30, p. 727 

Amortization allowance, rates, fixing of, § 25, p. 714, 
n. 50 

Animals, liability for damage to, § 28, p. 719 
Appeal and error, franehise, review of order granting 
or denying, § 11, p. 690 

Appliances, equipping boat with, dnty, § 28, p. 720 
Approaches, duty of providing safe approaches, § 28, 
p. 721 

Appurtenant rights, transfer of, § 17 
Barriers, duty of equipping boat with, § 28, p. 720 
Basket carriers, county maintaining and operating, 
liability for injury, § 28, p. 725, n. 12 
Bids, sale or lease of right to establish, § 11, p. 691 
Boarding boat, contributory negligence, recovery for 
injuries as barred by, § 28, p. 722 
Boats, 

Construction and maintenance, § 19 
Duty in providing adequate and suitable boats, § 
26 

Transportation Service by, § 1 
Bond, 

Actions to enforce liability on, § 31 
Franehise, grantee of, § 11, p. 690 
Liability on, § 29 

Operation, requirements as to, § 23 
Pleading, action to enforce liability on, § 31 
Remedy on, | 31 

Both-way ferry, franehise, § 12, p. 694 


Boundary waters, ^ 

Franchises, notice of application for, § 11, p. 687 
Power to establish on, § 7 
Bridges, 

Abandonment of franehise on condition of incor- 
poration as bridge company, § 18, p. 707 
Impairment of franehise by, damages, § 16, p. 
703 

Infringement of franchises, 

Competition with ferry, § 16, p. 700 
Damages recoverable, § 16, p. 704 
Substitute for, § 1, n. 15 

Buildings, constniction and maintenance of, § 19 
Burden of proof, 

Additional ferry Service, public need for, § 11, p. 
688 

Criminal prosecutions, unauthorized operation, § 
33 

Liability, actions to enforce, § 30, p. 727 
Busses, exclusioii from ferry grounds, § 26 
Can-iers. 

Distinguished, § 1, n. 2 
Private ferrymen as, § 28, p. 718 
Public ferry as, § 28, p. 718 
Public ferrymen as, § 28, p. 717 
Standard of care imposed on as applylng to 
equipment and installation, § 28, p. 720 
Casual interference, infringement of franehise as re- 
siilting, § 16, p, 690 

Certificate of public conveuience and necessity, rall- 
roads, application for, § 11, p. 688 
Certiorari, franehise, review of order granting or 
denying, § 11, p. 690 
Change of rates, § 25, p. 713 

Character of Service rendered, ferry service deter- 
rained by, § 1 
Charges. Rates, post 
Charter, ferry companies, § 6 
Collateral attack, 

Establishment of ferries, § 11, p. 600 
Franehise, defense by way of in suit for in¬ 
fringement, § 16, p. 702 
Oollection of tolis, implied power, § 14 
Common law, 

Exclusiveness of franehise, § 13 
Franehise as necessary under, § 3, n. 34 
Commutation tickets, special rates, power to Issue, 5 
25, p. 715 

Compensation, private ferries, right to receive, § 8 
Competition, 

Application for competing ferry, hearing on, § 11, 
p. 689 

Bridges, infringement of privilege, § 16, p. 700 
Establishment of competitive ferry, authorlza- 
tion, § 16, p. 699 
Franehise as exclusive of, § 13 
Infringement hy operating withln distance pro- 
hibited by statute, § 16, p. 699 
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Coustitntional provisions, 

ComiM^titive forry, e^tablishment within, § 16, p. 
()99 

Establishment and maintenance, § 4 
Fraiichlsc^, special acta, § 7 

Contract, 

Fraiichiac as, § 12, p. 693 

Loaa or dainaj^e to property, action on contrait 
for, § 30, p. 726 

Kat(‘s, cnforeornent, § 25, p. 715 
Contrlbiitory uogligenoc, 

Koarding or loaving boat, § 28, p. 722 
Bur(l('n of proof, actions to cnforco liability, § 
30, p. 728 

(^ouduct in transit, § 28, p. 723 
diiry (juostions, actiona to onforco liability, 8 30, 
p. 729 

Kecovory for injurios barrod by, § 28, p. 722 
Unica and nvgulations, eifect of, § 28, p. 723 
CJontrol. Uogulation and control, post 
Conveyano(^a, 

Franchlao, § 12, p. 603 

Mode and suinciency, § 17 
Corporatlona, franchlaes, grant to, § 10 
Oosts, frauchlse, procecHling for, § 11, p. 690 
Countlos, 

Aerlal ferry maintalnod by, liability for injurios, 
8 48, p. 725, n. 12 

Boundary waters, povver to ostabllsh on, § 7 
Contract, franchlso as, § 12, p. 603, n. 22 
Fraiichises, delcgatcd authority to grant, § 8 
U(»gulation and conti‘ol, § 22 
County <'onrt 

Franchlso, powor to dis(‘ontinttc, § 18, p. 707 
Uatos, i)owor to flx, § 25, p. 712 
Henovval of francbise, validity of judgmeut, § 18, 
p. 709 

Conrts, rates, reasonableness as questlou for, § 25, 
I). 714 

Crlmliml offenses, unaiithorized ojieration of ferrlos, 
8 33 

Cumulati ve remedioa, bond, enforcement of liability 
on, 8 31 

Ctistoms and usages, landlng and embarking, pre- 
smnptions as to grant of right, § 15 
Damages, 

Tnfringement of franohlae, § 16, p. 702 
Lohh or Injui7 to property, § 30, p. 730 
Uefusal or delay in transportation, § 27 
Dang<‘rou8 artlclos, regulations prohlblting carrying 
of, 5 
D6eds, 

Franchlsc, conveyance by, § 17 

I.andlng or embarking under, scope of rigbt, § 15 

Defenses, 

Infringomont of franchise, 

Aotlons for damagt‘«, § 10, p. 703 
Itijunction proceedlng, § 16, p. 701 

Deflnltlons, 88 1, 2 

Delegation of duty, operatlon of ferry, § 27 
Delegation of power, regulation and control, § 22 
Dlrection of verdlct, liability, aetlon to enforce, 8 30, 
p. 730 

Discretio», renewal of, franchise, 8 16, p, 709 
Dlscrimlnatlon, rates, § 25, p. 714 


Distress, collection of tolis by, § 14 
Docks, diity of keeping in safe condition, § 28, p. 721» 
n. 38 

Duration of franchise, § 12, p. 694 
Duties of ferryman, §§ 26, 27 
Embarking, franchise as including right, § 15 
E(iuipment, duties in respect of, § 28, p. 720 
Eqiiity, cancellation of lease of nnini(dpal ferry, jn- 
risdiction, § 18, p. 708 

Establishment and maintenance, §§ 3 t 21, pp. 670-710 
Bonndary waters, § 7 

Collateral attaclc, order authorizing, § 11, p. GOt 

Coustitntional provisions, § 4 

Express authority as cssential, public ferries, § 3 

Frauchises, post 

Lcgislative authority, § 7 

Munieipal corporatious, §§ 8, 10 

Navigable waters, § 7 

Offenses, § 21 

Trivate fAerios, § 3 

Public ferries, § 3 

Kemedies for unlawful establishment, § 3 
Uight to establish and malntain, § 3 
Speci al act, § 7 
Statutory provisions, § 4 
Evidence, 

Infringcment of franchise, 

Action for damages, § 16, p. 703 
Injunction suit, § 10, p. 702 
Liability, actions to enforce, § 30, p. 727 
Tltle, profennitial right to fraiudiiso, § 10 
Exc('ss charges, criminal liability, § 33 
Exclnsive priviloge, 

Bridges, rlghts as excluslve against, § 16, p. 700 
l^^rancliise as granting, § 13 
Grant of, ofPcct of, 8 8 
Infringernont of, § 16, p. 699 
Injun(?tlon against infringcment as requirlng, § 
16, p. 701 

LIcense as conferring, § 12, p. 603 
Jjimitation on exerciso of povver, § 13 
Pre-emption right to laud on hoth banks of river, 
owuer as entltled to, § 10 
Unauthori/^ed grant of, § 13 
Exlsting ferry, ownership of, dotermlnatlon In pro- 
ceeding to establish new ferry, § 11, p. 688 
Expulsion of pasBonger, liability for, f 28, p. 710 
Facilities, dellncd, § 1 
Fares. Uates, post 

Fedcral government, regulation and control, § 22 
Ferriage, defined, § 1 
Ferry companies, § 6 

Fog, operation in as negligence, § 28, p. 717 
Foot passougers, passagc^wuys used by, duty of keep¬ 
ing in safe condition, § 28, p. 721 
Fords, Infringcment of franchise, § 16, p. 701 
icorfelture, 

Franchise, § 18, p. 706 

Proceedings for, § 18, p. 707 
Infrlngement of franchise, § 16, p. 704 
Franehises, §§ 7-18, pp. 681-700 
Abandonment, § 18, p. 706 

Absence of llcensee as abandonment, § 18, p. 707 
Acceptance, duty of operating ferry as Imposcd 
by, § 27 

Acceptance of grant as essentlal, § 11, p. 090 
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Franchises—CJontinued, 

Additional Service, application for, § 11, p. 688 
Alteration of, statutory provisions, § 4 
Ambiguity, construction in case of, § 12, p. 693 
Application, § 11, p. 687 

Boards of county supervisors, delegation of pow* 
er to graut to, § 8 
Bond, 

Failure to renew as evidence of abandon- 
ment, § 18, p. 707 
Requirement as to, § 11, p. 691 
Botb-way ferry, § 12, p. 694 
Boimdary waters, application for, § 11, p. 687 
Burden of proof, additional Service, § 11, p. 688 
Certiorari, review of order granting or denying, 

§ 11, p. 690 

Collateral attack, § 11, p. 690 

Defense by way of in suit for infringement, § 
10, p. 702 

Conditions, imposition of, § 7 
Construction of, §§ 12-15, pp. 692-698 
Contest of application, § 11, p. 688 
Contractual character, § 12, p. 693 
Conveyance of, § 12, p. 693; § 17 
Corporations, grant to, § 10 
Costs, liability for in proceedings to secure, § 11, 
p. 690 
Counties, 

Delegation of power to grant to, § 8 
Power to grant, § 7 

County courts, power to discontinue, § 18, p. 707 
Death of grantee, vacation by, § 18, p. 706 
Deed, conveyance by, § 17 
Defined, § 1 

Delegation of power to grant, § 8 
Discontinuance, refusal to renew license, § 18, p. 
707 

Discretion, renewal of, § 18, p. 709 
Duration, § 12, p. 694 
Embarking, right as included, § 15 
Ex elusi veness, § 13 

Extension of lease contract, § 11, p. 692 
Extent of, §§ 12-15, pp. 692-698 
Fixing of rates as prerequisite to grant of, § 13 , 
p. 690 

Forfeiture of, § 18, p. 706 

Proceedings for, § 18, p. 707 
Form of, § 12, p. 693 

Formal application, necessity, § 11, p. 687 
Good faith certificate, § 11, p. 689 
Hearing, application for, § 11, p. 688 
Imposition of conditions on right to enjoy, § 7 
Inferior bodies, delegation of power to grant to, 
§ 8 

Infringement of franchise, post 
International ferry, necessity of, § 3, n. 34 
Landings, right to use as included, § 15 
Lease of, § 17 

Acquisition by, § 11, p. 691 
Legislative power to make exclusive, § 13 
License, 

Federal government, effect of, § 12, p. 693 
. Landing place, personal license to use, § 15 
; . • Public ferries based on, § 2 
License fee, § 24 

Locatibn, application to state, § 11, p. 687 


Franchises—Continued, 

Municipal corporations, 

Grant to, § 10 
Power to grant, § 8 
Nature of, §§ 12-15, pp. 692-698 
Noncompliance with conditions, forfeiture, § 18. 

p. 707 ^ vv 

Nonresidence of grantee as evidence of abandon- 

ment, § 18, p. 707 
Nonuser, loss by, § 18, p. 706 
Notice, 


Application for, § 11, p. 687 




One-way ferry, § 12, p. 694 

Operation as included in grant of, § 12, p, 692 

Operation of law, transfer by, § 17 

Perpetuity, grant in, § 12, p. 694 

Persons who may acquire, § 10 

Police juries, delegation of power to grant to, § 8 

Posting of notice of application for, § 11, p. 687 

Power to grant, § 7 

Pre-emption right to land, preferential right of 
owner, § 10 

Preferential rights of riparian owners, § 10 
Prescription, acquisition by, § 9 
Presumption of authority, § 7 
Presumptions, 

Prescriptive right resting on, § 9 
Regularity of proceedings, § 11, p. 689 
Prima facie evidence, right to establish, § 11, p. 


689 

Priority in filing petition for license, § 10 
Proceedings to acquire, § 11, pp. 687-692 
Property right in, § 12, p. 692 
Public ferries, prereqirsite to establishment, § 3 
Purchase, acquisition by, § 11, p. 691 
Quo warranto, forfeiture by proceedings In na¬ 
ture of, § 18, p. 708 

Rates, fixing of as prerequisite, § 11, p. 690 

Real property, § 12, p. 693 

Recall of delegated power to grant, § 8 

Record, proceedings for, § 11, p. 689 

Remedies, preventing usurpation of, § 18, p. 708 

Renewal of, § 18, p. 708 

Renewal of lease contract, § 11, p. 692 

Requisites, §§ 12-15, pp. 692-698 

Review, order granting or denying, § 11, p. 690 

Revocation of, § 18, p. 706 

Recovery of land by rightful owner as op- 
erating to, § 10 
Statutory provisions, § 4 
Riparian owners, preferential rights of, § 10 
Sessions court, delegation of power to grant to, 
§ 8 

Several persons, grant to, § 10 
Single individual, grant to, § 10 
Sovereign power to grant, § 7 
Statutory provisions, § 4 

Compliance with, § 11, p. 687 
Striet construction against grantee, § 12, p. 693 
Substitution of other facilitios, abandonment of 
ferry route as resulting, § 18, p. 706 
Surrender, loss by, § 18, p. 706 
Tenants in common of riparian land, preferential 
right, § 10 

Termination of, § 18, pp. 705-708 
Termini, description of, § 12, p. 694 
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Fraiichisop?—Oontiiuiod, 

Torritorial lep:islatnrc‘P5, power to grant, § 7 
Tolis, grant of as implying power to collect, § 14 
Transfer of, § 37 

Usurpat ion of, remody, § 18, p. 708 
Vacat loii of, § 18, p. 700 

FrcKi f(nTi(\s, inuulcdpality operating, liability for dam- 
ag('S, § 2P>, p. 725 
Froo passag(\ 

Agnaninnit for, § 14 
Tnrring(nn('nt. of franchise, § 10, p. 000 
Dainag('s in rospoct of, § 10, p. 704 
Froight, coinniutation tlckots for, powor to issuo, § 
25, p. 715 

Fro(iuency of trlps, rognlation of, § 2Z 

Good faitli c(n’ti ficato, franchlse, application for, § 

11, p. 080 

Orant, piibllc f(*rrlcH basod on, § 2 
Oratnitotis scrvi(‘c, llabllity for ncgligoncc in rcspcct 
of, § 28, p. 717 

Guard chain, t)asM(‘ng(‘r stcpping over as ncgligcnce, 

R 28, p, 722 

IToarlng, franchisc, aiipllcation for, § 11, p. 088 
Hlgli water inark, llnilt of forry proi>or as, § 1 
nigliways, 

(^ontinnation of, § 1 

Tanidlng and cinbarking, rigbt to nso for, § 15 
Publi(‘ foriy as part of, § 2 
TTours of opcratlon, rognlation of, § 23 
IncoriK)ration, feny conipanies, statutory provialons, 

§ n 

Tndonndfying bond, obllgatlon of suroty on, § 20 
Tndlctnuuit and Information, \inlawful opcratlon of 
f(vrry, § 33 
Tnf<M’lor bo(U(‘M, 

Boundary watcrs, xvowcr to cstabllsb on, § 7 
Fxcbislvc i>rlvilcgo, power to grant, 13 
Franehis<'H, deb^gntlon of power to grant to, § 8 
K(‘gulation and eontrol, § 22 
Trifring(‘m('nt of franeldse, S 13, pp. 608-704 

Amotint of recovtwy, aetion for damagea, § 16, p. 
703 

Boats ollKU’ (baii ferries, uso of, § 16, p. 700 
Brldg(‘S, § 16, p. 7(K) 

l)nnutg('s r(^’ov(‘rable, § 16, p. 704 
Gastinl Iut(u*fer(mce as, 8 16, p. 600 
Glmra<‘ter of int(‘rference, 8 16, p. 600 
G<)inp(‘tiug f(‘rry wlthin distance proliiblted by 
statute, 8 16, p. 600 
Guinulntive rennaly, 8 1^» P- 703 
Damages, 8 16, p, 702 
lVer(‘(‘ of injundlon, § 10, p. 702 
l>t'fenH(‘s, 

Actious for (lainages, 8 16, p. 703 
Injunetion suit, 8 10, p. 701 
IMversbm of trnOlc by uiiauthorized opcratlon 
of anoUier f<‘rry, 8 16, p. 608 
Evldence, 

Aetion for damng(‘s, 8 16, p. 703 
Injunetion suit, 8 10, p. 702 
Ext(mt of lnterf(‘r(m('e, 8 10, p. 000 
Federal governrnent, § 10, p* 701 
FordH, 8 10, p. 701 
Forfelturc, 8 16, p. 704 
I^^ree ferrlea, 8 16, p- 000 

Penalties reeoverable, 8 16, p. 704 
Injunetion, § 16, p, 701 


Infringement of franchise-^Continued, 

Loss of tolis, damages reeoverable for, § 16, p. 
704 

Measure of damages, 8 16, p. 703 
Parties, actions for damages, § 10, p. 703 
Penalty, § 16, p. 704 
Pleading, 

Aetion for damages, § 16, p. 703 
Injunetion suit, § 16, p. 702 
Private forries, 8 10» P- OOJ) 

Proof, aetion for dainages, § 10, p. 703 
Railroads, 8 10, p. 701 
Kemc‘dios, § 16, p. 701 
Slight intorforeneo as, § 16, p. 600 
Toll ferrios, § 16, p. 600 
Tolis, damages for loss of, § 16, p. 7(V1 
Unanthorized operation of ariother ferry at same 
poiut, § 10, p. 608 

Ingress and egress, duty of furnishing adequate 
means of, 8 26 

InjTinetion, infringcmiont of franehise, § 16, p. 701 
Injurios, 

Llability for, 8 28, pp. 717-726 
Mimbdpal eon>oration operating free ferry, lia- 
bility for, 8 28, p. 725 

Instnietions, lialdlity, aetions to cnforee, § »36, p. 730 
Insnnw, 

Llability for injury as, 8 28, p. 718 
Property remainlng in ovvner’s custody, liability 
as, § 28, p. 724 
International f(‘rry, 

Distingnished, 8 1 

Franehise, neee^ssity of, § 3, n. 34 

Itegulation of, 8 22, n. 2 

Intermpt(^d serviee, abandonment of fninehiso as 
showu by, 8 li'^» p. 706 
Interstate servle(\ 8 1 
Tntrastate servi(‘(\ 8 1 

.Ttidieial iroeess, forPeituro of franehise by seiznrc and 
salo of boat nuder, § 18, p. 706 
.Tiidieial suiiervision, rognlation of Prries, § 23 
Juiisdictlon, 

Forfe-iture of franehise, 8 13, p. 767 
Liability, aetion to enforee, 8 30, jk 726 
.Tiiry (iu('Htions, liability, aetions to enforee, § 36, p. 
726 

Landing placo, llmltatlon of term to, 8 1 
Laudings, 

Boats other than ferrles, rigbt to nse, 8 16, p. 700 
Pesignatlon of, 8 15 

Puty of providing safe landing places, 8 28, p. 
721 

Fasenumt for higbway or wharf at, preferential 
rigbt of riparian ownor as affeeted, 8 10 
Navigable watera, earriers aKS baviiig rigbt to use, 
§ 12, p. («)2 

Personal license to us<', 8 15 

Tolis, eolleetion from persons using, § 14 

Wharves, puhlio wharf used as, § 15 

Leaso, 

Franehise, aoquisltlon by, § 11, p. 601 
Franehise or ferry, § 17 

Landing or emharking under, scope of right, § 15 
Liability of lessor and lossiee, § 28, p. 724 
Munlcipal corporations, aiithority to lease, § 17 
Municipal ferry, cancellation of, § 18, p. 708 
Renewal of franehise under, § 18, p» 709 
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I/eaving boat, contributory negligen.ee, recovery for in- 
juries as barred by, § 28, p. 722 
liiability, §§ 28, 29, pp. 717-720 

Act of God, loss i-esiilting from, § 28, p. 724 
Actions to enforce, §§ 80, 81, pp. 720-730 
Statutory bond, § 81 

Admissibility of evidence, actions to enforce, § 30, 
p. 728 

Animals, injury to, § 28, p. 719 
Anticipatioii of in:«iny, § 28, p. 719 
Bond, recovery on, § 29 

Biirden of proof, actions to enforce, § 30, p, 727 
Contributory negligence, § 28, p. 722 
Direction of verdict, actions to enforce, § 30, p. 
730 

Evidence, action to enforce, § 30, p. 727 
Expulsion of passenger, § 28, p. 719 
Extraovdinary accident, § 28, t>. 719 
Fog, negligence in operating in, § 28, p. 718 
Gratuitoiis Service, § 28, p. 717 
Injuries, § 28, pp. 717-726 
Instructions in action to enforce, § 30, p. 730 
Jurisdiction, action to enforce, § 30, p. 726 
Jury qiiestions, actions to enforce, § 30, p. 729 
Eandings and approaches, maintenance of unsafe 
landing, § 28, p. 721 
Lessor and lessee, § 28, p. 724 
Mimicinal Corporation operating ferry, § 28, p. 
72o 

Parking of automobiles on ferry, negligence in 
respect of, § 28, p. 719, n. 6 
Passengers, 

Care as to, § 28, p. 718 
Duty of protecting, § 28, p. 718 
Pleading, action to enforce, § 30, p. 726 
Presumptions, actions to enforce, § 30, p. 728 
Private ferrymen, § 28, p. 724 
Property remaining in custody, negligence in re¬ 
spect of, § 28, p. 724 
Proximate cause of injury, § 28, p. 723 
Public enemy, loss resulting from, § 28, p. 724 
Restive animals, loss or injury due to restive 
character, § 28, p. 719 

Runaway horse passing over boat into water, § 28, 
p. 717, n. 87 

Senworthy vessel, failure to furnish, § 28, p. 719 
Siiffieiency of evidence in action to enforce, § 30, 
p. 728 

Trespassers, care required as to, § 28, p. 717 
Trial. actions to enforce, § 30, p. 729 
Unlicensed ferryman, § 28, p. 724 
Vicious animals, loss or injuries due to vicious 
character, % 28, p. 719 

Liability Insurance, rates, cost as included in deter- 
mining, § 25, p. 714, n. 51 
liicense. Franchises, ante 
Eicense fee, imposition of, § 24 

Iiocation, application for franchise to Show, § 11, p. 
687 

Maintenance. Establishment and maintenance, ante 
Measure of damages, infringement of franchise, § 16, 
p. 703 

Mooring applianees, duty of equipping boat with, § 28, 
p. 720 

Mahleipal corporatione, 

Acquisition and operation of ferty, § 10 
Oontracts, franchise as, § 12, p. 693, n. 22 


Municipal corporations—Continued, 

Franchise, 

Grant to, § 10 
Power to grant, § 8 
Lease of ferry, § 17 

Cancellation of, § 18, p. 708 
Eiability for injuries in operation of ferry, § 28, 
p. 725 

Operation of ferry, compliance with statute or 
charter provisions, § 26 
Rate, power to fix, § 25, p. 713 
Regulation and control, § 22 
Terminal, construction of under contract, § 10 
Nature, §§ 1, 2 
Navigable waters, 

Public right to use, ferry right as subjoct to, § 
12, p. 692 

States, power to grant franchise over, § 7 
Necessity, Service of, § 1, n. 4 
Negligence, 

Amendment setting up, actions to enforce liahil- 
ity, § 30, p. 727 

Animals, liability for damage resulting from, § 
28, p. 719 

Boarding or leaving boat, recovery for injuries on 
account of, § 28, p. 722 

Burden of proof, actions to enforce liability, § 30, 
p. 728 

Contributory negligence, ante 
Employees, liability for, § 28, p. 719 
Equipment and appliances, § 28, p. 720 
Gratuitoiis Service, liability for, § 28, p. 717 
Guard Chain, passenger stepping over, § 28, p. 
722 

Jurisdiction, action to enforce liability for, § 30, p. 

726 

Jury questions, actions to enforce liability for, 
§ 30, p. 729 

Operation, § 28, p. 718 

Operation in fog as, § 28, p. 718 

Pleading of, actions to enforce liability, ^ 30, p. 

727 

Seat for passenger, failure to provide as proof of, 
§ 28, p. 720 

Nonresidence, abandonmont as resuit of nonrosidcnc^ 
of grantee, § 18, p. 707 
Nonuser, franchise, loss by, § 18, p. 706 
Notice, 

Franchises, application for, § 11, p. 687 
Rates, change of, § 25, p. 713 
Revocation of franchise, proceedings for, § 18, 
p. 708 
Nuisance, 

Competing ferry within distance prohibited by 
statute, § 16, p. 609 
Invasion of ferry right as, § 16, p. 702 
Number of trips, regulation of, § 23 
Offenses, 

Establishment of ferry, § 21 
Operation of ferries, § 33 
One-way ferry, franchise, § 12, p. 694 
Operation, §§ 26-33, pp. 715-731 

Adequate and suitable boats, duty of providing, 
§ 26 

Delegation of duty, § 27 
Discontinhance of, § 27 
Duties of ferryman, §| 26, 27 
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Opcration—Coiitinued, , . 

Failnre to operate as crimina! offense, § 33 
Ingress anci egress, duty of fumishing means of, 
§ 20 

Liabillty, ante 

Lieense foe, § 24 

Nogligenoe In, § 28, p. 718 

Offensos Incident to, § 33 

l»enalties, Improper oporation, § 32 

Ilolease from duty of, § 27 

Itepair of boats, duty in respect to, § 26 

Seaworthy vcssel, duty of fumishing, § 28, p. 719 

Subsidies, § 25, p. 713 

Tax on, § 24 

Transportation, duty to transport, § 27 
tTnll(‘(nnsod foiTymon, penalty, § 32 
Walver, duty of, § 27 

Oporation of law, transfer of franchise by, § 17 
Ibirklng automol)lles, duty in respect of, § 28, p. 719, 
n. 0 

Parties, Infrlngomont of franchise, action for dam- 
ages, § 16, p. 703 

Passonger ferry, railroads, operation in connection 
with, § 11, p. C88 
Pass(nigers, 

Oan* recpiirod as to, § 28, p. 718 
Conuuutution tickots for, power to Issiie, § 25, p. 
715 

Conlributory negllgonce, recovery for injuries as 
bnrrod by, § 28, p. 722 

FxpulHlon of, liablllty in respect of, § 28, p. 719 
PenaltioH, 

lufringenunit of franchise, § 18, p. 704 
U(‘ftisal f)r d<'lay in tran-^-pnrtation, § 27 
Vlolatlon of regulatlons, § 32 
ITrp('t\illy, franchise as griiut lii, § 12, p. 094 
Pleadlng, 

Hond, actiona to cnforco linbility on, § 31 
Tufringement of franchise, 

Aetion for daniagea, § 10, p. 703 
Injunctlon suit, § 10, p. 702 
Xdal)illly, actious to enforce, § 30, p. 726 
Pollce juries, 

Francldses, delogation of power to grant to, § 8 
itates, iKnvor to flx, § 25, p. 713 
Pollce power, 

Uates, power to i\x under, § 25, p. 713 
U(‘gnlation and exerclsc of, § 23 
l> 0 Hting notice, franchise, application for, § 11, p. 687 
I^ostlng of ratt‘s, § 25, p. 713 

Prec4Uitions to prevent casualties, duty in respect of, 
§ 28, p. 717 

I^re-omptlou riglit, excluslvo privilege, owuor as enti- 
thKl to, § 10 
Prescriptlon, 

Franchis(>H, acqulsltlon by, § 9 
Publh* f(u*ries based on, § 2 
PreH(‘rvation of ferry right, riparian owners, § 17 
ProBtimptions, 

Fi^ancliim*, 

• Autiiority to grant, 5 7 

Prescrir)tlvo right resting on, § 9 
K(‘gularlty of procoedlngs, § 11, p. 689 
Landlng and embarklng, right of, f 15 
Liablllty, action to enforce, § 30, p. 728 
Prima faeie (‘vidence, lieense, right to establlsh and 
operate, § 11, p. 689 


Private ferries, 

Oarrier, status as, § 28, p. 718 
Distinguished, § 2 

Infrlngeipont of privilege, § 16, p. C99 
Liability, § 28, p. 724 
Riparian owners, estaWlshment, § 3 
Transportation, duty of, § 27 
Procedure, 

Forfeitiire or discontinuance of franchise, § 18, p. 
707 

Pranehises, acquisition of, § 11, pp. 687-692 
Property, 

Damages for loss or injury to, § 30, p. 730 
Franchise as, § 12, p. 692 
Injury to, liability for, § 28, pp. 717-726 
Loss or dainage to, burden of proof in action to 
rccovcr, § 30, p. 728 

Public forryman as common carrier of, § 28, p. 
718 

l^roporty in transit, negligence, property in owneris 
custody, § 28, p. 724 

Propulsion, means of as immaterial, § 1 

Public auction, sale or loase of right to cstablish at, § 

11, p. 601 

Public onemies, loss resulting from, liability for, § 28, 
p. 724 

Ihiblic ferries, 

Oarrlera, status as, § 28, p. 718 
Kstablishrncnt and maintenauco, franchise as pro- 
requisite, § 3 

Ferry companies, incorporation of, § 6 
Landings, franchise as includlng right to uso, f 
15 

Private ferry distinguished, § 2 
Quo warranto, remody by In caso of unlawfiil es- 
tablishment, § 3 

Riparian ownership, right to operate as appurte- 
nant to, § 3 

Transportation, duty of, § 27 
I^ublic Service commlssions, regulation and control, § 
22 

Purchuso, franchise, acquisition by, § 11, p. 091 
Quo warranto, 

B^orfeituro of francldse by procoeding In nature 
of, § 18, p. 708 

Public forriCsS, uuauthorlzod estabUshrneat renie- 
died by, § 3 

Railroad charte r, establishment and maintemmee un¬ 
der, § 3, n. 43 

Railroad ferry, doflned, § 1 
Railroads, 

CertiUcato of publlc convcnience and uecesslty, § 

11, p. 088 

Infringement of franchise by, § 16, p. 701 
Lease of ferries to, § 17 
Operation of ferry, duties in rcsjxx^t of, § 27 
Rates, 

Amortization allowance in flxing of, § 25, p, 714, 
n. 60 

Ohange of, § 25, p. 713 

Oommutation tlcketa at spcicial rates, § 25, p. 715 
OontractB, enforecment of, § 25, p, 715 
Discrimlnation, § 26, p. 714 

E8tal)llshed ferry tariff, compUancc with, § 25, p. 
714 

Establishment, flxlng of, § 25, p. 713 
lOxcess chargos, crimina! liability, § 33 
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Rates—Continued, 

Hearings, § 25, p. 713 

Necessity of, § 25, p. 713 

Implied power to collect, grant of franchise, § 14 
Infringement of franchise, 

Damages for loss of, § 16, p. 704 
Taking of tolis as essential, § 16, p. 699 
Municipal corporations, power to fix, § 25, p. 713 
Notice,- change of, § 25, p. 713 
Order establishing ferry as required to fix, § 11, 
p. 690 

Posting of, § 25, p. 713 
Power to fix, § 25, pp. 712-715 
Reasonableness, § 25, p. 714 
Recovery of excess rate, § 14 
Statutory provisions, compliance with, § 14 
Real property, franchise as, § 12, p. 693 
Record, franchise, proceedings for, § 11, p. 689 
Regulation and control, §§ 22-25, pp. 710-715 
Agreements respecting, § 22 
Cities, § 22 
Counties, § 22 
Delegated authority, § 22 
Pederal statutes, § 22 
International ferries, § 22, n. 2 
Legislative power, § 22 
License fee or tax, operation of, § 24 
Police power, § 23 
Power to control, § 22 
Public Service commissions, § 22 
Rates, power to fix, § 25, pp. 712-715 
States, § 22 

Extent of power, § 23 
Tax on operation, imposition of, § 24 
Remedies, 

Bond, § 31 

Infringement of franchise, § 16, p. 701 

Competing ferry within distance prohibited 
by statute, § 16, p. 699 
Unlawful establishment, § 3 
Usurpation of franchise, § 18, p. 708 
Renewal, lease of ferry privileges, § 11, p. 692 
Renewal of franchise, § 18, p. 708 
Rental, lease of ferry, dispute respecting computation 
of, § 11, p. 692 

Repair of boats, duty of ferrymen in respect of, § 26 
Res judicata, departmental order respecting Service 
to he rendered, § 23 

Restive animals, liability for loss or injury due to 
restive character, § 28, p. 719 
Review, franchise, order granting or denying, § 11, p. 
690 

Revocation. Pranchises, ante 
Riparian owners, 

Appurtenant rights, transfer of, § 17 
Franchise, preferential rights to, § 10 
Preferences, § 10 

Private ferries, establishment, §§ 2, 3 
Public ferries, right as appurtenant to owner- 
ship, § 3 

ROadways, duty of maintaining, § 19 
Rules and regulations, 

Contributory negligence, eifect of, § 28, p. 723 
i^enalties fOr violation of, § 32 
Runaway horse, liability for loss of, § 28, p. 717, n. 
87 : 

Running order, duty of keeping boats in, § 26 


Safe vessel, duty of providing, § 28, p. 719 
Sanitary conditions, regulation of, § 23 
Seat for passenger, failure to provide as proof of neg¬ 
ligence, § 28, p. 720 

Seaworthy vessel, duty of furnishing, § 28, p. 719 
Service, regulation of, § 23 

Session courts, franchises, delegation of power to 
grant to, § 8 

Shorelands, ferry operatoFs right as against owner 
or lessee, § 15 

Slight interference, infringement of franchise as re- 
sulting, § 16, p. 699 
States, 

Boundary waters, power to establish on, § 7 
Forfeiture of franchise, right to insist on, § 18, 
p. 707 
Franchise, 

Consent to, § 3 
Gontract with, § 12, p. 693 
Rates of ferries, power to fix, § 25, p. 712 
Regulation and control, 

Extent of power, § 23 
Power of, § 22 

Reservation of power to establish, § 7 
Statutory provisions, 

Bond, liability on, § 29 
Ferry companies, § 6 
Franchises, 

Compliance with, § 11, p. 687 
Delegation of power to inferior bodios, § 8 
Preferential rights of riparian owners, § 10 
Tolis, collection in accordance with, § 14 
Usurpation of franchise, remedy, § 18, p. 708 
Validity of, § 4 

Subsidies, operation of, § 25, p. 713 
Surrender, franchise, loss by, § 18, p. 700 
Tariff, compliance with established ferry tariff, § 25, 
p. 714 
Taxation, 

Operation, validity of statute taxing, § 24 
Operation of ferries, § 19 

Taxicabs, solicitation of business on ferry grounds, 
duty of permitting, § 26 

Tenants in common, franchises, preferential rights, § 
10 

Terminal, 

Moving of, validity of order requiring, § 23 
Use of by others, § 26 

Terniination of franchise, § 18, pp. 705-708 
Termini, 

Construction of, § 19 

Description of, grant of franchise, § 12, p. 694 
Toll bridge, exclusive privilege to establish, ferry 
franchise as precluded, § 8 
Tolis. Rates, ante 

Torts, loss or damhge to property, action in tort for, 
§ 30, p. 726 

Towns, landings, designation of, § 15 
Transfer, franchise or ferry, § 17 
Transportation, 

Breach of duty, offense of, § 33 
Duty of transporting, § 27 

Forfeiture of franchise by refusal to transport, § 
18, p. 706 

Water transportation, § 1 
Trespassets, care required as to, § 28, p. 717 
Trial, liability, actions to enforce, § 30, p. 729 
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United States, infringcment of franchise, transporta- 
tion of employees as, § 10, p, 701 
Unlicensed ferricB, penultles, operation of, § 32 
Unli<*ense(l ferrymon, liabillty, § 28, p. 724 
Unlicensed opin-ation, ronewal of franchise as resuit 
of, § 18, p. 700 

Upland owners, lease of abutting shore land, statu¬ 
to ry rlght of, no 

Uplands, f('rry oiHn'atoi‘’s right to use as against own- 
er or lessee, § 15 

Usurpatiou of franchise, romedy, prevention of, $ 18, 
p. 708 


Vicious animals, liahility for loss or Injury due to tI- 
cious character, § 28, p. 719 
Waiver, operation, duty of, S 27 

War, operation of leased ferry line by govemment 
during, valuation of property at termination of 
lease, § 11, p. 692 
Wharves, 

Basement for ferry landing, prefercntial right of 
riparian owner as affected, § 10 
Landing place, public wharf used as, § 15 
Works, construction and maintenance of, § 19 



INDEX TO 

FINDING LOST GOODS 


Abandonment, titie of true owner, prereqiiisite to ac- 
crual of perfect titie to finder, § 3 
Actions by or against owner or finder, § 8 
Advertising of goods, statutory requirement, § 2 
Agency relationsliip between owner of goods and pro- 
prietor of premises wbere goods are found, effect, 
§1^ 

Allegations, siifficiency in actions to enforce rights or 
liabilities arising out of finding of lost goods, § 8 
Amusement places, property found near table at open- 
air place of amusement, titie of finder, § 5 
Appropriation by finger, necessity, § 2 
Automobiles, storage fee, riglit of finder of lost auto- 
mobile, § 4, n. 29 
Bailee of finder, 

Allegation of ownership in finder, necessity in 
trover by finder against his bailee, § 8 
Entitled to remedies available to bailee, § 8 
Right of finder to maintain action against bailee 
of money for recovery thereof, § 8 
Right to possession, § 5 
Status of finder, § 7 

Bank notes, acqiiisition of titie by finder as against 
ali persons except former owner, | 5 
Banks, 

Absence of claim for 15 years as best proof that 
money found in bank was lost property, § 8, 
n. 2 

Empioyee of bank finding property in semi-public 
part of bank, titie as against bank, § 5, n. 67 
Right to possession as against finder of property 
apparently voluntarily laid down and forgot- 
ten, § 5 

Status of money found in bank lobby leading to 
safety deposit department and other oflSces, 

§ 1, n. 7 

Sufficiency of evidence to show that money stolen 
during holdup was found by intervener in ac¬ 
tion for reward, § 8, n. 2 

Bees, right of owner of land to honey as against find¬ 
er of swarm of bees in tree thereon, § 5 
Bonds, finding on floor of private room of safety vault 
department of trust company, rights of company, 

§ 1, n. 6 

Bullion, status as treasure trove, § 1 
Character of property found as affecting titie of find¬ 
er, § 5 

Choses In action, titie and rights of finder as against 
third persons, § 5 

Cities, right to property found by police officer, § 5 
Claims, failure to make claim for 15 years as best 
proof that money found in bank was lost prop- 
§ 8, n. 2 

Coins, 

Joint finders of treasure trove consisting of, right 
to maintain trover against joint finder hav- 
ing possession, § 8 
Status as treasure trove, § 1 


Compensation, right of finder to recover from owner, 

■ § 4 

Concealment of property, characteristic of ti-easure 
trove, § 1 

Contingent nature of titie of finder as against truo 
owner, § 3 
Conversion, 

Liability of defendant for value of property 
found and interest thereon in action by fiiul- 
er, §8 

Liability of finder retaining possession until owii- 
er fnrnishes proof of ownership, § 8 
Right of finder to maintain trover, § 8 
Oounters, property voluntarily laid down on, right of 
possession on part of owner of premises, § 5 
Coupons, variance between complaint for money had 
and received and evidence as to finding and 
redemption of coupons, § 8 

Custom, deposit of lost goods with property cdcrk of 
police department, effect, § 7, n. 77 
Defense, land in which chattel is imbedded, chattel 
as passing with land, § 5 
Definitions, § 1 

Deposit of lost property with police department, oon- 
struction of statutes as to duty of finder, § 7, n. 77 
Diligence, finder as bouiid to exercise only alight dili- 
gence, § 7 

Direeted verdict, propriety in actions to enforce 
rights or liabilities arising out of finding of lost 
goods, § 8 

Duties and liabilities of finder to owner, § 7 
I Earth, 

Property found on surface of ground, titie of 
finder, § 5 

Titie of owner of soil as against finder of chat¬ 
tel imbedded in or attached to soil, § 5 
Employees, finding of property by empioyee, rights as 
against employer, § 5 

English law, titie to treasure trove vested in crowd, 
§5 

Evidence in actions to enforce rights or liabilities 
arising out of finding of lost goods, § 8 
Exeeutors and administrators, rights of personal rep- 
resentative of true owner, § 3 
Expenses of finder, 

Allowance under statute giving property to Pub¬ 
lic, § 2 

Right to recover from owner, § 4 
Federal officer, sufiiciency of evidence to show find¬ 
ing of money by, § 8, n. 2 

Piduciary relationship between owner of goods and 
proprietor of premises wbere goods are found 
effect, § 1 ■ ' 

First finder, 

Right to maintain trover against subseouent find¬ 
er, § 8 

Titie as against subsequent finder, § 6 
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Forf;ettlng of gooda voluntarily laid down not deemed 
to bo loshig th<>roof, § 1 

Gifts, land in wUich chattc^l is Imbedded, chattel as 
passing liy glft of land, § 5 
Ocld, status as troasuro trovo, § 1 
Oold ccrtiflcatos, 

Oaaoollcal cortilioatos abstractod from gonaral ac- 
counting ollico of tho TTnltcd'" Statos, rights 
of alb'god Undor as against United Statos, § 
;i, n. 22 

Oono(‘nhnont in travoting bag sold aftor owneUs 
doath, rights of administrator, § 3, n. 20 
Heirs of porson bo()uc'athiug treasure trove, rigbts as 
agjiinst findor, § 3 

Honoy, riglds of ownor of land as against findor of 
swarni of boos in treo thoroon, § 5 
Hotels, prop(n’ty fotind in pnblic parior of hotel, titio 
of find(u\ 8 r> 

Inspootiou, dnty of findor to afford opportnnity to 
olaiinants for insiKH*tion for purpose of idontifioa- 
tiori, § 7 

Inlorost on vabu' of proporty found, liability of do- 
f<nulaut In uotiou by findor for oonvorsion, § 8 
Isstios, proof, and varianoo in aotions to onforoo 
rights or llubilitlos urislng out of findiiig of lost 
goods, H 8 
Joint fin(l<‘rs, 

Titb^ In oommon, § 0 

Tr(‘as\u*o trovo, right of othor findors to main- 
taln trover agalnst joint fincler having pos- 
sosslon, 8 8 

Larocaiy, stuttile roliiting to knowledgo of owuor by 
findor, nbs(‘n<jo of Imumsistoncy with stutnto oom- 
ponsallng fimlor for oxikhisos, § 4 
Lioa of ilndor for oxpons('s, § 4 
I,iOHl, winm goods dtHauod to bo, J 1 
Moasuro of rooovory hi aotlon for oonvorsion of prop¬ 
orty found, § 8 
Monoy, 

Absono(‘ of clahn for 15 yoars as bost proof that 
mon(\v fonud in bank was lost proiicrty, § 8, 
n. 2 

Balh‘o of findor, right of findor to maintaiu ao- 
lion agalnst, for n*oovory of monoy, § 8 
Butnmary prooo(‘dlng in f(*deral oourt for retnrn 
to taxioai) drlvor as findor of monoy usocl 
by govornmout as oxhlblt in crlmlnal oaso, § 
8, n. 83 

Thoft from bank durltig boldnp, siilHcionoy of 
ovidonoo to Show finding of rnonoy by intor- 
vonor in aotlon for roward, § 8, n. 2 
Monoy Imd and roceived, 

Klgbt of atdlon by trno ownor agalnst findor, § 8 
. Varianoo botwoon oomplalut for and ovidonoo as 
to tlndlng and rodemptlon of ooiipons, § 8 
Nogligonoo, findor as rosponslbbi only for gross nog- 
lc(% § 7 

Oll, imfionnding by oooupants of land onto wbiob oli 
osoajKHl from pipe Uno, rigbts of ownor of oll, 8 
3, n, 22 

Ownor of promlsos whoro proiiorty is found, right to 
possossion as agalnst findor, § 5 
Owncn* of promlsos where property was found, rela- 
tlonshlp to finder, offect, § 5 
Ownorshlp, 

Allegation of ownersbip as permlttlng proof of 
general or speclal ownersbip, § 8 


Ownersbip—Contimied, 

Allegatlon of ownersbip in finder, neoesaity In 
trover by finder agalnst bis ballee, § 8 
Proporty in or on wbiob lost goods are found as 
affeoting title of finder, § 5 
Right of findor to retain possession untU ownor 
fnruisbcs proof of, § 8 
Paper moiKw, 

(■Jonooalmont in traveling bag sold nftor ownor^s 
doath, rigbts of administrator, § 3, n. 20 
Street car, finding on floor of, status as lost prop¬ 
erty, 8 1, n. 1 

Tn^asnro trove as includiiig, 8 1 
Porishablo goods, salo by findor, § 3 
Petition, oonstrnotion most strongly against ploador, 
§ S 

PUuro of finding, 

As affocting titio of findor, § 5 
Materia! ity or offoot, 8 1 

Ploadiiig in aotions to taiforoo rights or Uabilitios aris- 
ing out of finding of lost goods, § 8 
Polioo, 

PJndiaig of proporty by polioo ofii(‘or, rigbts as 
against oity, oto., 8 5 

Right of (derk of polioo (l(‘partment to require 
ftiicbu* to d('posit lost pi^oporty, § 7, n. 77 
fttolon prop(*rty, right of ol('rk of polioo dopart- 
mont to r('taiu j)ossossiou, offect of statute 
providing for salo, § 2, u. 20 
Possession, 

Impossibllity of “finding” proporty in som(H>no’H 
I)osscssion, § 1 

luvoluntary and oasual parting wltb possession, 
nooossity, § 7 

Kooplng of poss('sslon by finder, titio as deponding 
on, § 2 

Optlon of findor to tako T>oss(^Ksion or not, 8 7 
Right of findor to rotaln possession until ownor 
furnisht^s proof of ownersbip, 8 8 
Publio, rigbts of, 8 2 
lbd)Uo plaoo, 

(loo<ls found in, title of findor as against third 
porsons, § 5 

Proporty found in, absonoo of agoncy or fidneiary 
rolatlonsbip botwwu ownor thoreof and pro¬ 
priator of premisos, § 1 

Pulfihmtion, divlslon of proporty botwc^n findor and 
stato on own(U‘’H failuro to claim proporty witbin 
Hpooifi(Hl time aftor publlcation of finding, 8 5 
Quostloiis for Jury in aotions to enforoc rights or 
Uabilitios arislng out Of finding of lost goods, 

§ 8 

Rallroads, property found in railroad car, title of 
findor,'8 5 

Rolatlonsbip botwoon finder and third porson as af¬ 
focting title and right of possession of findor, 

§ r> 

Roplovin, right of aotlon by true owner against find¬ 
or, § 8 

Roports, statutory duty of findor to report finding to 
pollce department, § 7, n. 77 
R(‘storatlon to owner, duty of finder, § 7 
Roward, § 4 

Negloct to tender reward as affecting owner’s 
right of action for proporty for whose retum 
reward was oflfered, § 8 
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Beward—CJontinued, 

Sufficiency of evidence to show intervener’s find- 
ing of money stolen from bank during hold- 
np, § 8, n. 2 

Right of action by finder, § 8 

Safety deposit department, status of money found in 
bank lobby leading to, § 1, n. 7 
Safety vault company, status as custodian of chattel 
found in private rooms, § 5, n. 60 
Safety vault department, bonds found on floor of 
private room of, rigbts of trust company, § 1, 
n. 6 
Sales, 

Finding of property within chattel transferred 
by sale, title of finder as against buyer of 
chattel, § 5 

Land in which chattel is imbedded, chattel as 
passing with land, § 5 

Proceeds of finder’s sale, right of true owner to 
maintain action for money had and received, 
§ 8 

Silver, status as treasure trove, § 1 
States, 

Division of unclaimed property between finder 
and state under statutes, § 5 
Treasure trove, rights as between finder or true 
owner and state, § 5 

Statutes, 

Compensation of finder for expenses and Services, 

§ 4 

Division of unclaimed property between finder 
and state, § 5 

Duty of finder to follow statutory procedure for 
discovering owner, § 7 
Title and rights of finder, § 2 
Stolen property, 

Abandonment or concealment by thief, status as 
lost property, § 1, n. 1 

Loss by thief, money as remaining property of 
owner, § 3, n. 22 

Sale, effect of statute providing for as regards 
right of clerk of police department to re- 
tain possession, § 2, n. 20 

Storage, finder of lost automohile as entitled to stor- 
age fee, § 4, n. 29 

Stores, property voluntarily laid down on counter, 
etc., owner of shop as having right to possession 
as against finder, § 5 
Street cars, 

Paper money on floor, status as lost property, § 
1, n. 1 

Property found in, title of finder, § 5 
Subsequent finders, 

Rights as against first finder, § 5 
Rights of first finder to maintain tro^er against 
subsequent finder, § 8 


Summary proceedings, federal court, return of mon¬ 
ey found by taxicab driver after govemments 
use thereof as exhibit in criminal case, § 8, n. 

Tables, property voluntarily laid down on, right of 
possession on part of owner of premises, § 5 
Taxicabs, driver finding money used by government 
as exhibit’ in criminal case, right of federal 
court to deal with summary proceeding foi re¬ 
turn thereof to driver, § 8, n. 83 
Tenants in common, joint finders as, § 6 
Time, computation of interest in action for conver- 
sion of property found, § 8 
Title and rights of finder, §§ 2-6, pp. 770-775 

Against owner or his representative generally, 
§ 8 

Against third persons, § 5 
Joint finders, § 6 

Right to compensation and lien therefor, § 4 
Transfer of title, .inability of finder to transmit title 
as against true owner, § 3 

Traveling bag, gold certificates concealed in bag sold 
after owner’s death, rights of administrator, § 3, 
n. 26 

Treasure trove, 

Definition, § 1 

Joint finders, right of other finders to maintain 
trover against joint finder having possession, 
§ 8 

Ownership of soil in which treasure trove is 
found, effect, § 5 

Rights of finder as against third persons, § 5 
Rights of finder as against true owner or his 
heirs, § 3 

Trover, 

Allegation of ownership in finder, necessity in ac¬ 
tion by finder against his bailee, § 8 
Right of action by finder, § 8 
Right of true owner to maintain against finder, 
§ 8 

Unknown owners, treasure trove, necessity that own¬ 
er be unknown, § 1 

Value, liability of defendant for value of property 
found in action by finder for conversion, § 8 
Variance between complaint for money had and re¬ 
ceived and evidence as to finding and redernption 
of coupons, § 8 

Vehicles, property found in, title of finder, § 5 
Waiver of tort and action in contract, right of plain- 
tiff as regards variance between complaint for 
money had and received and evidence as to find¬ 
ing and redernption of coupons, § 8 
Wrecking of residence building, falling of wall re- 
vealing metal box, status as lost property, § 1, n. 3 
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Abatemont af flna on dc^ath of defendant, § 7 
Aetloim, 

K(s*()very of informens’ shares of fines, § 20 
Wronp;f\il disposition of proceeds of flues, § 19 
Aflldavits, Inuidlity t;o pay flue, applicatlon for dis- 
(‘harK(^ frorn linprisoinnent for nonpaymeut, § 12, 
p. 795 

Aft(T-ac‘(inired property, llon of Jndgnierit imposing 
fine, 8 15 

Alaska, dlstrict eonrt, rellef of poor (l(‘i>tors impris- 
oiuKl for nonpayiuent of fines, 8 12, p. 795, n. 95 
Amonnt, 8 

Api')eat, t)aynunit of fine prior to, rirfit to reeeiver, fine 
pald, 8 17 
Applieatioii, 

Courl, for dlsebarjaje from Imprisonment for iion- 
paymtnit, 8 12, p, 795 

I)(*fen(lanl.’s funds In possesslon of coiirt in pay- 
nieut of fine, J 12 

Appropriation of in*o('e(Hls of fines, § 19 
Arrest, 

I)is<‘harK(‘ of indsoner l)y ace<*pt9ig another’s prom¬ 
isca to pay fine as prcadiullng rearrest for non- 
paymcmt, § fi, n. 78 

^heriff releasiaK dt^fendunt on promlse of an- 
oth('r to pay fine, rearrest of d(‘fendant for 
nonpaynumt, 8 12, p. 7fH, n. 85 
{^urrendc^r of land lu dlseharge of lK)dy of de- 
fcmdant arrc^stcul on ('Xcaaillon for tlue, § fi, n. 

a*! 

Assitmpslt, aetion In nature of as proper remedy for 
wrongftil disposUlon of fines, § 19, n. 8 
Attorneys, atithorlty of mnnleliml eouneil to oxpend 
lairt of state’H slnire of fities for pcirpose of hir- 
Ing attorn(\vs, detcKdives, ete., 8 19, n. 97 
Ball, mon(‘y d('posit(Hl in lieu of, applicatlon in pay- 
ment of fine, 8 12 

Bilis and tioic^s, payment of fine by j^Ivlng promissory 
notes 8 fi 
Bonds, 

I)(‘fendHnt In possesslon of cotirt, application In 
paymtnd of (lue, 8 12 

Baynnmt of fines In conpons from state Iwmds, 8 fi 
Behaiw of d(‘fendaut on glvinp: bond to pay fine 
witlilu (‘ertnlu time, proprlety of exeentiou 
on l)ond after defendant bas snrnmdenal 
hlmself and i>eguu servln^? altoruatlve term 
of imprisonment, § 12, p. 79fi 
Btay of c(dl(H*lloii of fine by glvlng boud, nonpay- 
meiit of fine wlthln time fixed, wmmitment 
until payment, 8 H» P- 

Staylng collectlon of fines for certiiin time by 
glving bond, 8 19 

Surx^rsedeas lK)nd on appeal, efPect on right of 
d(‘fendant to serve out fine by imprisonment, 
S 12, m 12 


Burden of proof of right to informeris sharc of fines, 
§ 20 

Business, remission of fine, propriety of consider- 
ing offeet of fine on i)usines8 of defendant, § 18 
Capias ad satisfaciendum, 

Abolition of as affecting right to issue capias pro 
fine, § 10 

Knforcoment of fine by, § 10 
Capias pro fine, § 10 

Charltable institutlous, proceeds of fines as payable 
to, 8 19 

Chectlcs, contractor for hire of county prlsoners ac- 
(lepting chcck for part of fine subst‘quently re- 
mitted, right to re(*over on c*heck after payment 
tliercof was stopped, j 18, n. 71 
Citios, 

Aetion against city to rocover fine paid, jnrisdlc- 
tion of municipal court, § 17 
Authorlty of council to expend part of state’s 
share of fines for purpose of hiring detec- 
tlves, ete., § 19, n* 97 

Payment of fines into city’s genoral rcivenue fund, 
defense in aetion against city bascnl on stat¬ 
ute appropriating police court fines, 8 19 
Power of legislntnro to appropriate police court 
fines, (‘tc., for use* of free public lil)rary, § 
19, n. 2 

Proceeds of fines as payable to, 8 19 
Sixth class, duty of recordor to reeeive and pay 
ovor fines, 8 9, n. 99 
City court, 

Fines collected i)y clerk for illegal fishing, state 
game and flsh department as cntitled tbore- 
to, § 19, n, 82 

Spe(‘ial judg(‘ as authorlxed to issue commitment 
to enforce Judgmeut, § 11, p. 788, n, 25 
Civil actlons, 

“Peualty” as distinguished from “fine” as bolng 
ordinarily rw)vcral)le in, § 1 
Uecovery of fines by, § 4 
Clerk of court, 

Federal courts, atithority of clerk to direot im- 
prlsoumeut in case of failure to pay fine, 
§ 11, p. 789, n. 42 

Issuance of executlon at end of terni for unpaid 
fines imposed durlng term, effcK*t of noncom- 
pllance with statute recpiiring, § 9, n. 10 
Issuance of subpocmas for witnesses and presen- 
tatiem of account therefor, payment out of 
fine and forfelturo fund, § 19, n, 92 
Tendor of security for confessed judgmeut, § 6 
Oommlssioners' court, power to remit fines, § 18, m 

m 

Commi tment to enforce judgment, antbority of spe- 
clal judge of the court, § 11, p. 788, n. 25 
Coramltment until payment of fine as constituting 
part of sentence, 8 11, p. 788 
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Commutation releasing property of defendant from 
liability, effect on personal liability, § 18 
Oomplaint, 

Informeris signature, neces si ty, § 20 
Recoyery back of fine illegally imposed, suffieien- 
cy, § 17 

Wrongful disposition of proceeds of fines, § 19 
Concurrent sentences, imprisonment for nonpayment 
of fines, effect, § 12, p. 793 

Conditional discharge from imprisonment, imprison¬ 
ment on failure to comply with conditions, § 12, p. 
794 

Confession of judgment, 

Failure to pay fine or confess judgment therefor, 
sentence to bard labor, § 14, n. 14 
Statutory substitute for cash payment, § 6 
Conspiracy to injure property, applicability of stat¬ 
ute authorizing misdemeanor convict to be re- 
quired to work out fine in workhouse, § 14, n. 17 
Constitutional provision forbidding indefinite impris¬ 
onment, validity of sentence imposing fine and 
directing commitment until paid, § 12, p. 792 
Constituti onality, 

Imprisonment for nonpayment of fines and stat- 
utes providing therefor, § 11, p. 790 
Statute under which fine was exacted as effect- 
ing right to recover fine paid, § 17 
Statutes allowing different amounts daily in dif¬ 
ferent counties as credits on fines and costs, 
§ 12, p. 792, n. 68 
Statutes disposing of fines, § 19 

Constniction of statutes relating to fines, § 2 
Contempt, willful violation of injunctioh as crim- 
inal contempt, fine as payable iiito pubiic treas- 
ury, § 19, n. 84 

Corporations, execution for collection of fine, § 9, n. 
10 
Costs, 

Imprisonment for nonpayment of fine and costs 
in felony cases, power of legislature, § 11, p. 
790, n. 46 

Payment of fine or costs by installments, con- 
struction of statute authorizing granting of 
leave for, § 6 

Proceeds of fines applied in payment of costs in 
criminal proceedings when defendant is in- 
solvent, § 19 

Counties, 

Liability for retum of fines erroneously collected, 
§ 17 

Proceeds of fines as payable to, § 19 

County commissioners, reasonableness of rules pro¬ 
viding for proportional cash and installment pay- 
ments on fine, § 6, m 82 

County convict lK)nds, release under void bond, re- 
arrest, § 14 

County farm, special law limiting credits on fines 
at costs for work on, validity, § 14, n. 14 
County jail, 

Commitment of female to enfprce payment of fine. 
§ 11, p. 788, n. 38 

Proper place of confinement for nonpayment of 
fines, § 11, p. 791 

Statutes limiting terms of imprisonment for fail¬ 
ure to pay fin4s^’ in applicability to feloniea, 
§12, p. 792 


County jail—Continued, 

Validity of county ordinance authorizing impo- 
sition of jail sentence as alternative to pay¬ 
ment of fine, § 11, p- 789, n. 41 
County roads, necessity of fumishing work on as re- 
gards duration of detention of nonpayment of 
fine, § 12, p. 792, n. 65 

County warrants, payment of fines by means of, § 6 
Coupons, payment of fines in coupons from state 
bonds, § G 

Court expenses, propriety of deduction in determin- 
ing amount of fines appropriated to particular 
.purpose, § 19, n. 97 

Court officers, fees, payment from fine and forfeiturc 
fund, effect of solvency of defendant, § 10, n. 92 
Courts, assessment of fine by court or jury, § 5 
Credit on fine, 

Time of imprisonment, sentence requiring pay¬ 
ment in labor, right to obtain discharge un¬ 
der statute providing for relief of poor per¬ 
sona imprisoned for fines, § 12, p. 795, n. 96 
Work on pubiic improvements, § 14 
Crediting time of imprisonment toward payment of 
fine, § 12, p. 792 
Criminal proceedings, 

Costs, proceeds of fines applied in payment of 
when defendant is insolvent, § 10 
“Fine” as distingiiished from “penalty,” as being 
imposed in, § 1 

Proceeds of fine as payable to person injured by 
act constituting crime, § 19 
Recovery of fine, criminal prosecution as xisual 
mode of, § 4 

Criminality of offense, degree of as affecting fine, § 3 
Currency, presumption that court coiitemplatod pay¬ 
ment of fine in ordinary currency, § G 
Death of defendant, abatement of fine, § 7 
Debt, status of fine, §§ 1, 9 
Deductions from proceeds of fines, § 19 
Definitions, § 1 

Ciear proceeds of fine, § 19, n. 96 
Deposit of money in lieu of bail, application in pay¬ 
ment of fine, § 13 

Detectiyes, authority of municipal council to expend 
part of state’s share of fines for purpose of hir- 
ing detectives, etc., § 19, n. 97 
Discharge, 

Body of defendant arrested on execution for fine, 
surrender of land in discharge, § 6, n. 83 
Judgment by crediting imprisonment against fine, 
right thereafter to issue execution against 
property, § 9 

Prisoner by accepting another’s promise to pay 
fine, right to rearrest for nonpayment, § 6, 
n. 78 

Sentence, acceptance by court offleer of promise 
to pay fine, § 6 

Discharge from imprisonment for nonpayment of 
fines, § 12, p. 794 
Power of exeeutive, § 18 

Discharge from liability for payment of fine, effect 
of under^oing imprisonment for nonpayment, § 
12, p. 795 

Discovery, remedy for collection of fine on return of 
execution “no property found,” § 9, n. 17 
Discretion of court, 

Amount of fihfe, § 5 
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Discretion of court—Continued, 

Iiiiprisonment in caso of failure to pay fine, fed- 
oral courts, § 31, p. 780, n, 42 
Imprisonment until paymont of fine, § 11, p. 790 
Disposition of prooeodt», § 19 

Informors’ rights and romodios, § 20 
Ilemission of fine, povvcr of execiitivc as affect- 
cd by statute dlrectlng disposition of fine, 

§ 18 

Pistrlct iittornoy, wurfs willingnoss to he guided 
by ad vice of as regards reductiou of fine, § 18, n. 

75 

Distrlct of C/olnmbia, 

Autbority of courts of to impose term of impris- 
oumcuit in dcfuult of payment of fine, § 12, 
p. 792, n. (57 

Polico court, stattis as court of United States, § 

12, p. 705, n. 05 

Dockot, nocessity of entciring inform(^r’s name ou dock- 
(‘t to cntitle Idm to sharo of tine, § 20 
PurosH, rocovtu’y back of fine pald, § 17 
Inducat ional i>un)oscs, 

(lonslitutional provisions for npplication of pro- 
c(h»(Ih of fines to, validity of statutes giving 
sbares of fines to Infornnu-s, § 20 
ProccuKls of fines as devoted to, § 10 
Electlou as bet\v(K'n iniprisonnumt and payment of 
fine by applicatioa of dcfondanPs funds in ik)s- 
S(^Kion of court, § 1.'^ 

Bnforcfunent of payment, M S-IO, pp. 787-708 

Applicatloii of defenduufs funds in possession of 
court, § Ifi 

Kxectdion agnlnst person, § 10 

Surrend(‘r of land In dlscharge of body of de¬ 
fendant, 8 6, n. 80 
lOxecutiou against property, 8 0 

F(‘dcral coiirts, cxclnstvencss of remedy if 
Judgment omits dlrectlon for Imprlson- 
rnent until fine is pald, | 11, p. 780, 
n. 42 

ImprlHomncnt to enforce fine, nocessity of 
llrst proceeding against property, 8 11, 
p. 701 

Infornnu’, validity of exeeution in favor of, 

§ 20 

lsKuanc(^ of as atfccting incarcei^atlon of dc»- 
feudant under capias pro fine, 8 10 
liclease of def(mdaut on giving bond to pay 
fine vclthln (^ertaiu time, proprlety of ex- 
ecutlon on bond after defendant has 
Hurrcudered ifimself and l>egun sorvlng 
alternatlve t(‘rm of Imprlsoumcnt, § 12, 
p. 70(5 

Imprisonment, 8 n» PP* 788-701 

Purnilon of Imprisonment and dlscharge 
th(‘rcfrom, § 12, pp. 701-700 
Tfien of Judgnnmt Imposlng fine, 8 15 
Htuylng collCH^tlou by giving bond, § 10 
Worklng out fines, § 14 
Escaixs 

Informc^r attemptlng to ald accused to escape* 
forfelture of Hght to share of fine, § 20 • 

Prior to explratlott of term of imprisonment for 
nonpaymcat of fine, eifect, § 12, p. 700 
Bstoppel to set up duress or want of jurisdiction as 
regards right to recover fine paid, § 17 
Exclusiveness of statutory mode of enforcement, § 4 
m C.J.S.-80 1361 


Bxeeution against person, 

Enforcement of fine by, § 10 

Bxeeution against property, proprlety of issuing 
after taking of defendanfs body in exceution 
for fine, § 9 

Snrrender of land in discharge of body of de¬ 
fendant, § 6, n. 88 

Bxeeution against property, 

Knforceinent of fine by, f 9 

Kxcliisiveuess of remedy in federal courts if judg- 
ment omits dirc(*tion for imprisonment until 
fine is i)ald, § 11, p. 789, n. 42 
Imprisonment to enforce fine, no(‘esslty of pro- 
ceediug against property, § 13, p. 791 
Informer, validity of (‘xecutlon in favor of, 8 20 
Issuance of as affecting incarc^ration of defend¬ 
ant under capias pro fine, 8 10 
ltel(‘ase of defendant i)y giving bond to pay fin<^ 
witldn c(»rtajn tinus proprlety of exocution 
on bond after defendant has surreudered 
hims(df and begun serving alternatlve tenu 
of imprisonment, § 12, p. 71K5 

Bxeeutors and administrators, payment of fine i)y 
defemdanfs personal n^preseutative, dnty of, 8 7, 
n. 7 

Falso pretenses, prosecution for ot)tainlng tnoney by, 
proprlety of roipiiring defendant to pay certain 
amomit to prosecutor, § 19, n. 94 

Federal courts, 

Anthorlty to impose term of imprisonment in do- 
fault of payment of fine, 8 12, p. 792, n. (17 
Imprisonmcmt in case of falluro to pay fine, § 11, 
p. 789, nn. 41, 42 

Jurisdiction, nction to recover fine exacted und('r 
uuconstltutional stattite, § 17 
Police court of IHstrIct of (>>lumbla as court of 
United States, 812, p. 795, n, 95 

Federal officers, aiithority to o))Ugate government to 
repay fine cxact(Hl under statute subsequently 
declared uuconstltutional, 8 17 

Federal prlsoncrs, autiiority to imprison in stato 
prlson for nonpayment of flues, 8 H» P* 791 

F(‘cs, (‘oxirt ofiicers, payment from flue and forfeitin^e 
fund, effect of solvency of defendant, § 19, n. 92 

Feloules, 

Imprisonment for noni^ayment of fine, 8 H, P* 790 
Applicaiillity of statutes limitiug terms of 
imprisonment in county or City jail, § 12, 
p, 792 

Punlslmient consiatlng of fine or term in jail or 
both, Imprisonment for failure to pay fine 
requirefl to be in jail, § 11, p. 791, n. 59 
Worklng out fines, appUcal:)llity of statutes relat- 
ing to, 8 14 

Females, commitment to (!onnty jail to enforce pay- 
meut of fine, § 11, p. 788, n. 

Fleri facias, writ of capias pro fine as substituto for, 
8 10 

Fish and game commissioner, procoeds of fifies as pay- 
able to, § 19 

Forfeitures, 

Distingulshod from fines, 8 1 
Statutory provisions for forfelture of specific 
amount as authorizing imprisonment until 
payment thereof, § 11, p. 788, n. 35 
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■General revenue fund of city, payment of fines into, 
defense in action against city based on statute 
appropriating police court fines, § 19 
Good conduct of prisoner as autborizing remission 
of fine, § 18 

Governor, remission of fines, § 18 
Grand jury, clerk issning subpoenas for witnesses 
and presenting his aceount therefor, payment out 
of fine and forfeiture fund, § 19, n. 92 
Hard labor, 

Authority to sentence to in default of payment 
of fine, § 14 

Propriety of sentence for failure to pay fine un¬ 
der statute prescribing fine “to be paid in 
money,” § 11, p. 789, n. 41 

Highway law, disposition of fines for violations, § 19, 
n. 86 

Hiring out prisoners for purpose of working out fines, 
§ 14 

Illegality or impoliey of act intended to be punished 
or prevented as affecting fine, § 3 
Imposition, §§ 3, 5 

Discretion of legislature, § 2 
Imprisonment, 

Crediting against fine, discharge of judgment, 
right thereafter to issue execution against 
property, § 9 

Distingiiished from fine, § 1 
Enforcement of fine by, § 11, pp. 788-791 

Duration of imprisonment and discharge 
therefrom, § 12, pp. 791-796 
Exclusiveness of imprisonment as mode of 
enforcement, § 9 

Execution against person, § 10 
Execution against property to enforce fine 
coupled with term of imprisonment, § 9 
Federal courts, failure to pay fine, § 11, p. 789, 
nn, 41, 42 

Fine and imprisonment as punishment for of¬ 
fense, right to imprison for nonpayment of 
fine, § 11, p. 790 

Injunction to prevent imprisonment on wrong- 
fully issued capias pro fine, § 10 
Liability for fine as effected by undergoing im¬ 
prisonment for nonpayment, § 12, p. 795 
Payment of fine to. avoid or obtain release from, 
recovery baek, § 17 

Place of imprisonment in default of payment § 
11, p. 791 

Statute providing that violator shall be fined or 
imprisoned or both as contemplating crim- 
inal proceedings for recovery of fine, § 4 

Inability to pay, discharge from imprisonment for 
nonpayment, § 12, p. 794 

Inability to work out fine, discharge from imprison¬ 
ment for nonpayment, § 14 
Incidental expenses of court, return of fine volun- 
tarily paid as included in, § 17, n. 38 
Indictment, 

Informer’s name, necessity of indorsing on, § 20 
Recovery of fines by, § 4 

Informers’ rights and i-emedies, § 20 
Injunction, 

Imprisonment on wrongfully issued capias pro 
fine prevented by, § 10 i 


Injunction—Continued, 

Willful violation as criminal contempt, fine as 
payable into public treasury, § 19, n. 84 
Insolvency of defendant in criminal proceedings, pro- 
ceeds of fines applied in payment of costs, § 19 
Insolvent debtors’ acts, applicability to persons im¬ 
prisoned for nonpayment of fines, § 12, p. 794 
Installments, payment of fine, statutory authority to 
grant leave to pay by installments, § 6 
Interest, 

Fines, § 6 

Proceeds of fines acciimnlated or not paid over 
as directed by statute, § 19 
Interpleader proceeding between claimants of in- 
former’s share of fine, equitable nature of, § 20 
Intoxicating liquors, 

Authority of municipal counoil to expend part of 
state’s share of fines for purpose of hiring de- 
tectives, etc., § 19, n. 97 

Special act disposing of fines or liquor violations, 
construction in pari materia with act dis¬ 
posing of fines generally, § 19, n. 85 
Invalidity of judgment imposing fine because in ex- 
cess of jurisdiction of court, right to recover fine 
paid, § 17 

Joint offendeis, necessity of separate fines, § 6 
Judgment, 

Confession of judgment, 

Failure to pay fine or confess judgment 
therefor, sentence to hard labor, § 14, 
n. 14 

Substitute for cash payment, § 6 
Discharge of judgment by crediting imprison¬ 
ment against fine, right thei'eafter to issue 
execution against property, § 9 
Final judgment, power of court thereafter to re- 
mit or modify fine, § 18 

Interest on judginents, statutory allowauce of 
as authorizing interest on fine imiK)sed there- 
by, § 6 

Lien of judgment imposing fine, § 15 
Merger of judgment in security for payment of 
fine, capias pro fine as bari-ed thereafter, § 
10 

Reversal, fine illegaly imposed, restitution of fine 
paid, § 17 

State, judgment to be rendered in favor of state 
as regards rights of informer, § 20 
Void judgment, invalidity of capias pro fine is¬ 
sued thereon, § 10 

Written judgment containing provision for im¬ 
prisonment for nonpayment of fine, validity 
in view of prior oral pronouncement of fine 
and jail sentence, § 11, p. 789, n. 42 
Judicial officers, assessment of fine legally made only 
by, § 5 
Jurisdiction, 

Estoppel to set up one of jurisdiction as regards 
recovery back of fine paid, § 17 
Federal courts, action to recover fine exacted 
under unconstitutional statute, § 17 
Invalidity of judgment imposing fine because in 
excess of jurisdiction of court, right to re¬ 
cover fine paid, § 17 

Recovery back of fine paid, action against city, 
jurisdiction of municipal court, § 17 
Remission of fines, § 18, 
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Jury, asseMsmont of fine by, § 5 

Justicos, re<*()vory biick of fine paid, right of actlon 
af?ain«t justiee imi>o«ing erroneoiis fine, § 17 
Justioes of p('a<‘(s 

Applic^ability of statnte allowing certain credit 
on liiK» for eaeh (lay’s confinement in jail, § 
12, j). 75)2, n. (W 

IniprisonnuMit for noiipayment of fine, necewsity 
of (b^torinination by jnstice when sentence ia 
I>ronoim<*(Ml, etc*., § 11, p. 780, n. 42 
Kecovery ba<*k of fine illogally iinpoaed, action for 
mon(‘y had and receivod aa proi)er fovm of 
actlon, § 17 

Keinisaiou of fine, r^ower of juHtl<‘e, § IH 
Klglit to receiv(^ fhuvs iniiK)Ked by, i 0, n. 00 
Leglslature, 

Discretion aa to ImiKmltion and regulatlon of 
fin('H, § 2 

I)is(‘retion as to mod<‘ of r<M‘overy, § 4 
Power to <Uspos(^ of proceHMls of fines, § 19 
Power to provide for Imprlsonment for nonpay- 
inent. of firu^ and costs in felony cases, § 11, 
p. 700, n. 40 

Liabillty for fin(\ ('ffc^ct of nndergolng imprisonment 
for nonpaynnnit, § 12, p, 705 
Libraries, 

Approprlatlou of polleo conrt fines to malnte- 
nanc(‘ of fiw publlc libraries In certain citioa 
and towns, H 10, n, 01 

Power of legislature to approprlat<^ pollce conrt 
fiu(‘S, (4c., for use of frcH^ publie llbrary, § 
10, n. 

Lien, 

Judgiuerit Imposlng fine, S 15 

Property as s<‘curlty for payment of fine, § fi, n. 

Llmltatlon of actlons, nocesslty of tlmely action for 
wrongfnl (llsi)oHltlon of proc(HHls of lines, § 10 
Maxlnnim Imprlsouuunit for offense llmited by stat¬ 
ute, arHdicabillty to t('nn of Irnprisonnunit for 
nonpayinent of fine, § 12, p. 703 
Mayor, iK)wer to dlr(M*t time and manuer of payment 
of fiin^s imiMJsed by Ifim, § 5, u. 50 
Merger of Jndgment, 

Pff<H't of repUwylng jndgnient assesslng fine, § fi 
For fine lu scanirlty for payment, capias pro fine 
as barred thereufter, § 10 

Mllltary coimnlsslou, fine illegally Imposcvd by, liabil- 
ity of tluUed Ktates for i'<‘turn thereof, § 17 
Mluliuum aniMuit, ooiirt or jiiry unuuth(trl5jp<l to 
liniK)H(‘ Ju(lgm('«t for U*hh tluiu, § 5 
Misdemeam>rs, 

Imprlsonment for nonpayinent of fine, applica- 
billty of statutes llmlting terms of imprls- 
onmeut in county or City jail, § 12, p. 792 
J-^tatute maklng ofif(mse mlsdemeanor punisbablc 
by fine and Imprlsonment, propriety of lu- 
dlctment for nwovery of fine, § 4 
Working out fines, applicability of statutos rc- 
lating to, § 14 

Mistake of law, voluntary payment of illegal fine, 
recovery of fine paid, § 17 

Modlflcatlon of fine, iwwer of court after flnal judg- 
ment, § IS 
Money, 

Lack of authority to receive anything other than 
money in payment, $ 6 


1 Money—Continued, 

Statute making disposition of certain fines “eol- 
lected” as limited to fines ref*overed in mon¬ 
ey, § 19 

Statute prescribing fine to be paid in money, pro¬ 
priety of sentence to hard labor on failnrc 
to pay fine, § 11, p. 789, n. 41 

Money deposited in lien of bail, application in pay¬ 
ment of fine, § 13 

Money had and received, form of action to recover 
fine illegally oollected, § 17 

Mortgage^, authority to receive in i)ayment of fine, § 
C>, n. 77 

Motor vehicles, 

Driving while intoxicated, oral pronouncement of 
fine and jail sentence, invalidity of additiou- 
al provision in written judgmeut rolating to 
imprisonment for nonpayinent of fine, § 11, p. 
780, n. 42 

Election of City olficers to prosecute drnnken 
drlvers nuder charter provision, state’s right 
to fines, § 10, 11 . 80 

Municipal court, jnrlsdlctlon of action against city to 
recover fine paid, 17 

Mnnicipal regnlations, line imposed for violation, 
status as “fine” wlthin constltutioiial or statutory 
provislons, § 1 

National Indigent Prisoners’ Act, police court of Dia- 
trict of (/olumbia as (‘ourt of United Statos for 
relief undor terms of, § 12, p. 705, n. 05 

Notes, payment of fine by giviug pronilssory note, § C 

Ofiicers, 

Liabillty on i)romise to regain and refnnd fine 
paid und(‘r misai)prehenHiou of law, 8 17 
Payment of fines, rlghts and duties relating to, 
8 

Ord inunces, 

Olvil actlon as proper remecly for recovery of 
fines imposed for violations not constituting 
mlsdemeauors, § 4 

Fine imposed for violation, status as “fine,” with- 
in constitutional or statutory provislons, § 1 
Bchool distrlcts, right to fines collected under 
City ordinauces, § 10, n. 01 
Valldity of county ordinanee authorizing Im- 
positlon of jnll senton(‘e as alternatlve to 
I)aymcut of fine, 8 11, p. 780, n. 41 
VilUigo’s right to fines collected for violations of 
vlllage ordinances where offenses sliould 
have i)oeu prosoemted under Highway Law, 
§ 10, n. 80 

Overtlme wagos, order of court of ind\istrial relations 
specifylug time and one half, valldity under con¬ 
stitutional provision requiring proceeds of fines 
for breach of penal laws to be applied in supix)rt 
of schools, § 10, n. 5 

Pardonlug iK)wer, 

Infringement by statutes providing for bond to 
stay collectlon of fine for certain time, § 16 
Kemlsslon of fines as included in, § 18 

Parole, revocation, right to release before paying bal- 
ance of fine, § 12, p. 792, n. 07 

Partial payment, 

By defendant committed for nonpayment of fine, 
reduction of imprisonment, § 12, p. 793 
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Partial payment—Continued, 

Right to discharge on paying balance remaining 
unsatisfied after allowing credit for each 
day’s imprisonment, § 12, pp. 795-796 
Payment, § 6 

Application of defendanfs ftinds in possession 
of court, § 13 

Directions as to time and manner of, necessity of 
conformi ty with sta tutes, § 5 
Discliarge from imprisonment for nonpayment of 
fine in case of payment tbereof or inability 
to pay, § 12, p. 794 
Enforcement of payment, ante 
Inability to pay fine, discharge from imprison¬ 
ment, § 12, p. 794 

Mayor’s power to direct time and manner of, § 5, 
n. 50 

Partial payment, 

By defendant committed for nonpayment of 
fine, reducti 011 of imprisonment, § 12, p. 
793 

Right to discharge on paying balance remain¬ 
ing unsatisfied after allowing credit for 
each day’s imprisonment, § 12, pp. 795- 
796 

Protest, payment under protest, snfllciency as 
overcoming estoppel as regards right to re- 
cover fine paid, § 17, n, 44 
Recovery back of fine paid, § 17 
Penalties, distinguished from fines, § 1 
Per diem credit, 

Against fine for time of imprisonment in default 
of payment, § 12, p. 792 

Fine for time of imprisonment, sentence requiring 
, payment in labor, right to obtain discharge 
under statute providing for relief of poor per- 
sons imprisoned for fines, § 12, p. 795, n. 96 
Fines for work on public improvements, § 14 
Persons injured by act constituting crime, proceeds 
of fine as payable to, § 19 
Persons liable for return of fine paid, § 17 
Petition, recovery back pf fine illegally imposed, suf- 
ficiency, § 17 , 

Place of confinement in default of payment, § 11, p. 
791 

Poliee court, 

City’s right to proceeds of fine collected from 
judgment entered after trial de novo in cir- 
‘ cuit court on appeal, § 19, n. 88 
District of Columbi a, status as cpurt of United 
States, § 12, p. 795, n. 95 

Payment of fines into city’s general revenue fund, 
defense in action against city based on stat¬ 
ute appropriatirig poliee court fines, § 19 
Po^er of legislature to appropriate poliee court 
fines, etc., for use of free public libraries, § 
19, n. 3 

President of the United States, remissi on of fines, § 18 
Presmnptions, payment of fine presumably intended 
to be made in ordinary currency, § ’6 
Previous fines imposed against defendant, compari- 
son with as authorizing remission of fine, § 18 
robation, imposition of fine as condition of, as con¬ 
stituting judgment imposing fine within statute 
authorizing imprisonment until paid, § 11, p. 789, 
m41 


Promise to pay, 

Aeceptance by court ofllcer, effect, § 6 
Sheriff releasing defendant on another’s promise 
to pay fine, right thereafter to hold defend¬ 
ant for nonpayment, § 12, p. 794, n. 85 
Protest, payment under protest, sufficiency as over¬ 
coming estoppel as regards right to recover fine 
paid, § 17, n. 44 

Public improvements, working out fines by labor on, 
§ 14 

Punishment, 

Fines as, § 3 

Imprisonment for nonpayment of fine distinguish¬ 
ed from punishment for commission of of¬ 
fense, § 11, p. 788, n. 38 
Synonymous with “fine,” § 1 
Real property, surrender in discharge of body of de¬ 
fendant arrested on exeeution for fine, § 6, n. 83 
Reasonable time for payment, § 6 
Recorders, sixth-class city, duty to receive and pay 
over fines, § 6, n. 99 

Records of couit, informer’s name not required to 
appear on, § 20 
Recovery, § 3 

Back of fine paid, § 17 
Enforcement of payment, generally, ante 
Modes of recovery, § 4 
Release, 

Effect of release from imprisonment for nonpay¬ 
ment of fine as regards liability for payment, 
§ 12, p. 795 

Payment of fine to avoid imprisonment 6r obtain 
release th ere from, recovery back, § 17 
Unauthorized release of defendant imi>risonod 
for nonpayment of fine, effect as regards 
credit on fine, § 12, p. 793 
Remission of fine, § 18 

Discharge from imprisonment for nonpayment, § 
12, p. 794 

Repeal of statutes relating to finos^ § 2, n. 29 

Effect of repeal of statute providing for relief 
of indigent persons imprisoned for nonpay¬ 
ment of fine, § 12, p. 795, n. 95 
Local acts authorizing payment of fines in cer** 
tain comities with certain claims against 
counties, § 6, n. 79 

Replevin hond, merger of judgment for fine in, capias 
pro fine as barred thereafter, § 10 
Replevying, 

Judgment assessing fine, merger of judgment, § 6 
Respite of collection of fine after replevying 
thereof, surety in replevy hond not released, 
§ 18 

Reversal of judgment imposing illegal fine, restitu- 
tion of fine paid, § 17 

ROad materialSr necessity of fumishing work in prep- 
aration of as regards duration of detention for 
nonpayment of fine, § 12, p. 792, n. 65- 
Rule to Show cause, raising question whether, defend¬ 
anfs death abated judgment, § 7, n. 8 
Schools, proceeds of fines devoted to support of, § 19 
Searches and seizures, mohey found on prisoner when 
arrested and searched, appUeation in payment of 
fine, § 13 

Security for payment, § 6 

Failure to collect fine in aqtion on security, re- 
arrest of defendStPt, § 12* p. 794, n. 85 
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Sccurity for payment—Contimied, 

MorjJfcr of judgmont for fine in secnrity, capias 
pro fine a a bavred thereafter, § 10 
^entcnce, 

Cknicurront sentoncos, iinprisonment for nonpay- 
nuMit (^P fines, effoet, § 12, p. 703 
ImprofKn- snspension of scnitence imposing fine, 
efr('ct as rofrards right thereafter to take de¬ 
fendant Into eiistody to enforee fine, § 12, p. 
702, n. 05 

'Stisp(nul(‘d Hcnitence, effeet as regards impriaon- 
meat for noni)ayinent of fine, § 12, p. 703 
Void H(nit<'nco not affoeted hy payment of fine 
]inpos(‘d thereby, § 0 
Reparato fines, 

Kffi^et oP statute providinp: for allowanee of per 
diem er(Mlit on unpaid fines, § 12, p, 703 
Neeessity in ease of jolnt offenders, § 5 
S^heriPf, 

rroeoeds of fines approi)riated to seliool fund as 
inelndinp^ total snm minus only sherifTs fees 
for colleetion, § 10, n. 0(i 

llel('aH(^ of deftmdant on promise of anotlun- to 
I)ay fiiHs rlp:i»t tiifM-('after to liold defendant 
for nonpayment, § 12, p. 7fH, n. 

State\s ria:I»t to nialntaln action aisoiinst sheriff 
for fin(‘s eolleeted and claimod by hlm as 
inform(n'’s fees, § 20 
Htiflieiency of tender to, § 0 
iSpcelul Jud^e oP eity eonrt, power to iss\ie eommit- 
nient to enforee jud^^ment, § 11, p. 788, n. .T) 
i=5tate, 

Fines as l)elonginp: to, § 10 
Illepd diversiori of fines, stato ratlier than p(T- 
son flned as entUIed to attaek validlty of dis- 
imsition of fniids, 8 10 

Inforni(‘rN slinre payaifie to if not elaimerl, 8 20 
Illj 2 ;lU to malntnln aetlou against sheriff for fines 
eolleeted and elaim('d by bini as iuform(‘r’s 
fees, 8 20 

fttnte Imnds, payment of nn(‘s in eoupons froin, 8 fi 

prisou or lamltentlary, propriety of eonflnement 
in for nonpayment of tine, 8 H» P« 701 
i^tatutory provislons, 8 2 
Anmiint of fine, 8 

Oonf(‘HsIon of jndgment as substitute for oash 
paymmit, 8 0 
lllsposition of fines, § 10 

ImimlHonimmt ns means of enforcing fine, 8§ 11, 
12, pp, 7H8-T0<i 
Payment of fine, § fi 
Heeovery of fim^, mod(> of, 8 ^ 

Stay Imnds, emnitlon of as payment of fine and eosts, 
8 fi, n, 82 

Stay of eoll(‘etlon of fine, 

Oiving bond, 8 

Nonpayment of fine withln time llxed, com- 
mitment untll payment, 811, p. 780, n. 41 
Indefinite susponslon of fine m unauthorlzed, § 
18 

Stay of enforcement of jndgment, right to interost on 
fine Imposed thereby, 8 0 

.Sul^ienas, elerk of eourt Isaulng subpoonas for wit- 
nesses before grand jury apd presentlng account 
therefor, payment out of fiine and forfeiture tund, 
S I9f n- . 


Summary proceedings, principies goveming as ap- 
plicable to civil actiona for recovery of fines, § 4 
SnpefSOdeas bond on appeal, effeet on rigbt of de¬ 
fendant to serve out fine by imprisoiiment, § 13, 
n. 12 
Snreties, 

Ck)ufession of jiidgment with sureties as sub¬ 
stitute for oash payment, § 0 
Respite of colleetion of fine after roplevylng 
thoreof, surety in replevy bond not released, 
8 18 

Soeurity for payment of fine, liability in case of 
secairity not complying with statute, 8 ^ 
Siirronder of laml in discharge of body of defend¬ 
ant arrestod on exeeution for fine, § 6, n. 83 
Tax, nature of fine as tax levled, § 1 
Tcmder, 

Fine to aiilhorizofl officer, right to discharge from 
custody, 8 12, p. 794 

Faymeat, neeessity of making to authorissed ofii- 
cial, 8 fi 

Security for confessed judgmont for fliio, making 
to eourt rather than clork, § 6 
Term of eourt, 

KlTeet of noneomplianee with statute requiring 
elerk at end of term to issue exeeution for 
impaid liues imposed during term,, § 9, n. 17 
Remissiou of fine, power after expirailon of 
term during whieh fine was imposed, § 18, u. 
Gfi 

Tim(', 

iSispositlon of proeoeds of fines, 8 19 
Xmprls{)nment for nonpayment of fines, 8 12, pp. 
791-7i)4 

Issuing exeeution for fine, effeet of noneompUaneo 
with statut(^ requiring issuanee at end of 
term, 8 9, n. 37 
Paynumt, 8 fi 

Dlrcetioiis ndating to, neetissity of eonform- 
Ity with statutes, § 5 

United Btates, liability for retiirn of fliu» Ulogally im¬ 
posed by military eommission, J 17 
Vested idghts, is)wer to remit fine as contiiuilng un- 
til intervention of, § 18 

Villages, right to retalu fines for violatious of vil- 
lage ordinaneos where offenses should havo boen 
X)roseeuted under Highway I^aw, 8 19, n. 8fi 
Voluntary labor p(U’f()rmod before e.onvletion, valld- 
ity of r(‘gulation by prison authorlties allowlng 
eredlt therefor to eouvlc^ sontcuced to work out 
fines or eosts, § 14 

Voluntary payment of fine as preeluding recovciT 
thercK)f by defomlant, 817 

Wagos, order of eourt of Industrial relatlons flxlng 
overtime wages at time and one half, validity 
under constitutkmal provlsion appropriatlng pro- 
eeeds of fines to support of sc:hools, § 19, n. 5 
Walvcr of objeetlon to mode of ro<tovery, § 4 
Warrants, payment of fines in county warrants, § 6 
Witnesses, informer not requlred to be witness, § 20 
Workhouse, place of confiwement for nonpayment of 
fipes, § 11, p. 791 
Working out fines, ■§ 14 

Appllcabillty of statute making disposition of cer- 
tain fines ^'eolleeted,” § 19 

Writ of restitution, reversal of judgment imposlng 
illegal fine, § 17 
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Absolute liability, unlawful burning, § 11 
Accidental fires, statutory provisions, application to, 
§ 11, p. 48 
Actions, 

Damages from wrongful fire, recovery of, § 13 
Penalties for setting of fires, recovery, § 10 
Adjoining owners, 

Notice of burning to, waiver of, § 5 
Notice to, civil liability, § 11 
Rigbt of action for damages, § 13 
Agents, liability for act of, § 11 
Arson, burning anotber’s property as, § 2, n. 1 
Assistance in fighting fires, 

Compensation for, § 16 
Warden or other oflEicials to call for, § 15 
Attorney’s fees, damages as including, § 14 
Backfires, liability for damage resulting from, § 11 
Burning another’s property, 

Criminal liability, § 2 
Defenses, § 5 
Penalty, § 9 

Civil liability, §§ 11-14, pp. 813-818 
Actions for damages, § 13 
Amount of damages recoverable, § 14 
Election of remedies, § 12 

Investigation of origin of fires, evidence at as 
admissible in civil action, § 18 
Nature of remedy, § 12 
Parties in action for damages, § 13 
Pleading in action to recover damages, § 13 
Common law, civil liability for damages, § 11 
Compensation, extinguisbment of fires, assisting in, §' 
16 

Complaint, investigation of origin of fires, necessity, 
§ 18 

Confinement of witness, investigation of origin of 
fire, § 18, n. 40 

Criminal liability, §§ 1-8, pp. 809-812 
Burning another’s property, § 2 
Defenses, § 5 

Burning own property, § 3 
Defenses, § 5 
Detrauding insurer, § 3 
Elements of offense, § 1 
Evidence in criminal prosecutions, § 7 
Extinguishing fire, refusing aid in, § 4 
Grade of offense, indictment as required to 
charge, § 6 

Indictment or information, § 6 
Judgment in prosecution for wrongful fire, § 8 
Nature of offense, § 1 
Refusing aid in extinguishing fire, § 4 
Trial in prosecution for willful burning, § 8 
Trial in prosecution for wrongful fire, § 8 
Variance, allegations and proof, § 6 
Willful burning of another’s property, § 2 
Damages, 

Actions for recovery of, § 13 


Damages—Continued, 

Admissibility of evidence in action to recover,. 
§ 13 

Amount recoverable, § 14 
Attorney’s fees as element of, § 14 
Backfires, liability for, § 11 
Civil liability for, §§ 11-14, pp. 813-818 
Defenses, civil action to recover, § 11 
Election of remedies, § 12 
Elements of, § 14 
Evidence, actions to recover, § 13 
Eorm oAaction to recover, § 12 
Instructions in action to recover, § 13 
Insurance, amount recoverable as affected by,. 
§ 14 

Interest, allowance as part of, § 14 
Issues in action to recover, § 13 
Jury questions in action for, § 13 
Malice, treble damages on findiiig of, § 13 
Nature of action to recover, § 12 
Parties in action to recover, § 13 
Pleading in action to recover, § 13 
Proof in action to recover, § 13 
Proximate cause, limiting to damages proximate- 
ly caused, § 14 
Remedies, § 12 

Sufllciency of evidence in action to recover, § 13’ 
Tort action, recovery in, § 12 
Treble damages, § 13 
Trespass, recovery in action of, § 12 
Trial, actions for, § 13 
Variance in action to recover, § 13 
Verdict, actions to recover, § 13 
Defenses, 

Civil actions, § 11 
Criminal prosecution, § 5 
Penalties, action for, § 10 
Definitions, ^ 

Wilfully, § 2 
Woods, § 11, n. 47 

Election of remedies, damages resulting from wrong¬ 
ful fire, § 12 
Escape, 

Negligently permitting fire to escape, criminal! 
liability, § 3 

Penalty for permitting fire to escape from owa 
land, § 9 
Evidence, 

Criminal prosecutions, § 7 
Damages, action to recover, § 13 
Excuse, pleading of, actions for damages, § 13 
Extinguishment of fires, §§ 15, 16 
Assistance in fighting, § 15 
Compensation, § 16 
Expenses, § 16 
Forest lands, § 15 
Obstructing or preventlng, § 15 
Refusing aid in, criminal liability, § 4 
Statutory provisions, § 15 
Voluntary Services, compensation for, § 16 
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Fallow land, ncj^lij^ently aetting fire to, criminal lia- 
bility, § 3 

Felony, biiniing anothoFs property, § 2 > 

Fences, biiriiing fen(*(‘H of anothor, criminal liabllity, 
^ 2 

Fire marshal, 

Iuv(‘st igation of origiii of fire, § 17 
Oatli, admiiilstering in investigation of origin of 
ii re, § 1<S 

Fire warden, assistanee in lighting fire, § 35 
Forost flroH, extlnguusbment of, dnty of, § 15 
Forest ranger, eoiiHent to l)nrning, civil llability in 
case of, § 11, 11 . 47 

Graiu, Imrning graiu belonging to another, criminal 
liability, § 2 

Grasses, biirulug grasses of another, criminal liability, 

§ 2 

llay, biiruing hay Indonging to anothor, criminal lia¬ 
bility, 8 2 

Indictinent or Information, criminal prosecution, § G 
Instructlons, 

('rlniinal iirosecutlons, § H 
Daniages, nctlons to ro(‘over, § 111 
Insnranc(‘, 

Daniages, amount recoverable as affec-ted by, § 14 
Di^fense of, civil ac‘tlon for daniages, ^1 11 
Defraudliig insunn*, criminal liability, § G 
Tax of biisin(‘ss of, fund for investlgating souroe 
of fire, § 17 

Insurance commissionore, Investigation of origin of 
fire, 8 17 

Intmit, (Ianiag(‘R, recovery lrrcHiM‘ctlve of, § 11 
Tnter('st, damages as ineluding, § 14 
Investigation, origin of fire, 17, 38 
Oatb, a<IminlHt:ering, § 18 
Powers and proceedings, § 18 
Wit messes, comiielling attendanco, ^ 18 
Xssu(‘H, daniag(‘H, actlous to rccover, 8 1^ 

Judgnumt, eriinlnal prosecutlous, 8 8 
Jury qii(‘stlons, 

(irlmlual iirostamtions, 8 8 
Daniages, actions for, 8 18 

Justifieatlon, iiUnullng of, action for damages, § 18 
Malic(‘, tr(dfi<^ damages on findlrig of, 8 18 
Mali<*lousmNss, imrning anothor’s property, criminal 
llabUily, 8 2 
Misdemeanors, 

Biiruing another’s property, 8 2 
(hvn projuTty, burnlng of, 8 8 
Moti re, dHmag(‘s, recoV(‘ry irresiKa-tive of, 8 H 
Nec(‘HSity, baekdlre set oiit aa matter of, liability for 
damage resultlng, 8 n 
Negligimee, 

(Uvll liability as deiiendeut on, § 11 
Plendlng of, actions for damages, § 13 
Noticis 

PrairU‘ tlres, pimalty for falUug to glve notice of 
settiug, 8 fi 

Wtatutory provlsions, civil llability as affectod, 

§ U 

Oath, investigation of origin of firea, power to ad¬ 
minister, 8 18 

Obstructlon, oxtlnguishment of fires, § 15 
Offenaea. (Jrlmlnal llability, ante 
Origin of fire, Investigation of, §§ 17, 18 
Own property, burnlng of, criminal llability, § 3 
Parties, actions for damages, § 13 


Penalties, 

Setting of fires, 

Liability for, §§ 0,. 10 
1’rocccdings, § 10 

Pleading, damages, actions for, § 13 
Police power, tax on Insurance companies to raise 
funds for investigating fires, § 17 
Prairie fires, 

Back fires, liability for damago resulting, § 11 
Penalty for setting, § fi 

Prairie lands, negligently setting fire to, criminal lia¬ 
bility, 8 3 

Prcsumptions, safeguards, actions to recovcr pcnal- 
ties, 8 10 
Procedure, 

Investigation of origin of fire, § 18 
Penalties, action to recover, 8 30 
Proof, damages, actions to recover, § 13 
Proximato cause, 

Civil liability, damages, § 11 
Damages, limitiug to, 8 14 
Defense of, civil a('tions for damages, § 13 
llemedies, damages resulting from wrongful fire, 
8 12 

8(df-incriminatlon, investigation of origin of fires, 
testimony taken at, § 18 

8eparatiou of wituesses, investigation of origin of 
fire, 8 18, n. 40 

Hervants, liability for act of in setting fire, § 11 
«ettlng of fires, 

Civil llability, 88 11-14, pp. 818-818 
Liability for penalty, 88 fi, 10 
Penalty, liability for, 88 fi, 30 
State police, investigation of origin of fire, § 17 
►Stututory provlsions, 

Civil liability, § 11 
Kxtinguishment of fires, § 15 
Fxpimse of, 8 30 
Investigation of origin, 8 37 
Misdemeanors, iiurning au()th(‘r’H property, 8 2 
Origin c)f fires, investigation of, § 17 
Subpoenas, investigation of origin of fires, power to 
issne, 8,18, n. 40 

Tort, damages from wrongful fire, re(‘ovory by action 
iu, 8 32 

Tndde damages, recovery of, § 38 

Tresiiass, daniages, r(K*()very In action of, § 12 

Trini, 

Criminal prosecutlous, § 8 
Damages, actions for, § 18 

Uncoiitrolled fires, extlngulshnKmt of, duty as to, 8 15 
tlnlnteutlonal fires, statutory provlsions, application 
to, 8 31, n. 48 

Variauce, damages, actions to re<‘()ver, 8 18 
V(‘r(lict, damages, actions to recover, § 13 
Walver, notice of fire, defense of in civil action, § 11 
Wastehiud, permlttlng fire to escape on, penalty, 8 fi 
Willfulness, burnlng another’s property, criminal lia¬ 
bility, 8 2 

Wltnesses, investigation of origin of lires, compelling 
attendan(‘e, 8 
Woods, 

Burnlng woods of another, 

Criminal liability, § 2 
Penalty, § 9 

Statutory provisions, civil liability for burnlng, 

§ 11, n. 47 
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Abandonment, 

Fishing location In pnblie waters, § 9 
Town fishery, lease of, § 14 
Abatement, 

Nnisance obstructing passage of fish, § 25 
Pollution of streams, statutory provisions, § 32 
Abutting owners, great lakes or ponds, right of fish- 
ing in, § 7 

Act of God, clams, sbifting of bed cansed by as af- 
fecting ownersbip, § 11 
Actions, 

Penalties, recovery of, § 39 
Wrongful invasion of right of fishery, § 20 
Administrative bodies, proteetion and regnlation by, 
§ 37, pp. 872-875 

Adverse user, right of fishing acquired by, § 5 
Agrieultnral produets, fish as included in term, § 1, 
p. 828 

Alaska, 

Ownership of fish in, § 2, n. 69 
Secretary of Interior, powers in respect to fish¬ 
ing areas in, § 28 

Aliens, 

Employment of by one lawfully engaged in fish¬ 
ing, § 28 

Restricting rights to fish, § 19 
Alteration, license to fish, § 36, p. 872 
Animals ferae naturae, classification of fish as, § 1, 
p, 828 

Appeal and error, 

Criminal prosecutions, § 46 
Penalties, review in action for, § 40 
Application, license, § 36, p. 870 
Appointment, warden, § 37, p. 874 
Artificial level, navigable vp'aters, public right of 
fishery extended to, § 8 

Artificial obstructions, preventing passage of fish by, 
§ 4 

Assignment, 

Exclusive right to take fish in navigable vraters, 

§ 9 

Grant of fishing privileges, assignability, § 6 
Boats, license, use of, § 36, p, 870 
Bond, commissioner, § 37, p. 875 
Boundary waters, 

License, fishing in, § 36, p. 870 
Proteetion and regulation in, § 26 
Bnrden of proof, criminal prosecutions, § 45 
Oanning fish, license, § 36, p. 871 
Carriers, transportation of fish, statutory regulation, 

§ 33 

Citizens, restricting right to fish to, § 28 
Civil liability, invasion of rights of fishing, §§ 20-25, 
pp. 851-857 
Clams, 

Injury to or interference with clam bed, right 
of action for, § 21 
Offenses relating to taking of, § 35 


Clams—Continued, 

Planting and cultivating, rights as to, § 11 
Public waters, rights as to, § 10 
Statutory provisions, planting and taking of, § 
12, p. 844 

Tei-m fish as including, § 1, p. 828 
Clearing fishing place, exclusive right of fishing 
as to, § 4 
Closed season, 

Establishment of, administrative bodies, § 28. 
Packing and canning fish during, § 29 
Possession and sale of fish in, § 29 
Transportation of fish during, § 33 
Coastal waters, regulation of fishing in, § 26 
Collateral attack, public waters, grant or lease of 
fishing grounds in, § 9 
Commercial fish, regulation of dealer in, § 26 
Common fisheiy, defined, § 1, p. 829 
Common right, fishery, fishing by claim of, § 1, p;.. 
829 

Compensation, wardens and other ofiicers, § 37, p. 872 
Confiscation, appliances used in violation of law, § 42; 
Congress, proteetion and regulation, § 26 
Conservation. Proteetion and regulation, post 
Constitutional provisions, 

Oysters, taking of, § 10 
Penalties, violation of, § 38 
Proteetion and regulation, § 27 
Subject to, § 26 
Public waters, 

Common right of fishery in, § 8 
Private right to fish in, § 0 

Construction and regulation, repeal of statutes regu- 
lating, § 27 

Corporations, license, issuance to, § 36, p. 870 
Corpus delicti, proof of, criminal prosecutions, § 45^ 
n. 3 

Crabs, shellfish as including, § 1, p. 831 
Crayfish, shellfish as including, § 1, p. 831 
Criminal prosecutions, §§ 43-46 
Gompliance with statute, § 43 
Evidence, § 45 

Indictment, information or complaint, g 44 
Issues, proof and variance, § 44 
Punishment, § 46 
Review, § 46 
Trial, § 46 
Customs and usages, 

International waters, right to fish in as regu- 
lated by, § 16 

License to enter on land and take fish as im- 
plied from, § 5 

Right to fish, private waters, § 5 
Taking of fish, recognition hy court, § 2 
Whale fisheries, property rights determined by„ 
§ 13 

Damages, injury to fishery rights, measure of dam- 
ages, § 23 
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Pams, ' 

Flshery injiired by, rlght of action for, § 20 
Injunetion againat to prevent Injury to flshery 
rights, § 24 

Obstructioii of migratlon by, § SI 
Offonaos, taldng by means of fishing dam, § 30 
preventing passage of fiah by means of, § 4 
Pealers, liconse, § 30, p. 870 
Dcfonaca, pcnaltlos, aetiona to recover, § 39 
Pefinitions, § 1, pp. 828-831 

Discretion, Asb and game eommission, § 37, p. 874 

Oiaplay, license, § 30, p. 870 

Diunmy trap, (hdhiod, S 1, p. 830 

Dynamiting, permit to tako by means of, § 30, n. C8 

Kasement, 

Fishery, cbiiming by way of, § 1, p. 820 
Klparian owners, right to flsh as, § 4, n. 86 
Fjedment, flshery rights, reeovery of, § 25 
Knemy alions, lleense to, prohlbltion against, § 28, 
n. 50 
Kvlclenee, 

(hdmlual proseontlons, § 45 
Fisiiery rights, aetiona for injnry to, § 22 
Pcninltles, aetlons for, § 40 
Kxehisive rights, 

(iominon flshery, § 1, p. 829 
Fishery, § 1, p. 828 
Private waters, 

Fisldiig in, 8 4 

(Jrant of land aa Implylng, § 5 
Puiflie waters, § 0 

Private right to flsh in, § 9 
Towns, ilsiiing In waters wlthln llmits of, § 34 
Fjxplosives, o(T('nHeH, tnUlng l)y means of, § 30 
Kxiyortatlon, regulation of, § 33 
Federal iM‘rtnlt, p\il)Ue waters, location of fiahery In, 

« 9 

3^(H‘s, lleense, § 30, p. 871 
Flndlngs, eriniliml r^roseetitlons, § 46 
Fish pots, deflned, § 1, p. 830 
Flsh traps, 

I,K)entlon of, pnbllc waters, § 9 
Personal i)r()perty as luehidlng, § 1, p. 830 
Heguintion prohlhltlng nse of, § 28, n. 24 
Ifisliery, 

Ihdim^d, 8 1, p. 828 
Fxehmlve riglit of, owuer, § 4 
Fishing, defliUHl, 8 1, p. 820 
Fishing bauks, deflned, § i, l>. 830 
Fishing implements, deflned, § 3, p. 830 
Iflshlng plaee, deflned, § 1, p. 830 
Fishwny, deflned, S 1» P* 831 
Forfeitnres, | 42 

Oysters, rights aequired l)y planting, § 11 
Hhellflsh, right of planting and taking, § 12, p. 
847 

Free flshery, prlvilege of, 81, p. 820 

Fresh water lakes, right of flshing in, § 7 

Furbearing anlmals, taking of, n^gulatlon, § 17 

Fyke, deflned, § 1, p. 830 

•Oame flsh, deflned, S1, p. 831 

'Orant, 

(General public as acqulrlng right of flshery by, 
S 6 

‘ Navlgable waters, asslgnment of grant to take 
flsh in, § 9 

Private waters, right of flshing acqulred by, § 5 


Grant—Continued, 

Public waters, private excluslve right to flsh 
in, § 9 

Right of fishing under, § 4 

Town fisheries, right of flshing in waters wltli- 
in limlts, § 14 

Great ponds and lakes, right to flsh in, § 7 
Hand lines, classiflcation, § 1, p. 830 
Hearing, lease of flshing groniidtf, applieation for, 
§ 12, p. 846 

High and low water mark, flshery, use of spaee on 
shore between, § 1, p. 820 
Illgh seas, 

Gommon right of fishing in, § 0 
Regulation of boat oiKn‘ating on, § 26 
Iligh water mark, navigahle waters, public right of 
flshing as extending to, § 8 

Illogal taking, rights of property in flsh illegally 
takeu, § 3 

Imported flsh, regiilatlons extending to, § 26 
Indians, right of flshery, § 18 

In(U(*tment or information, crimiiial prosecutions, § 
44 

Tnfonner, 

Penaltles, 

Disposition of prooeeds to, § 41 
Qui tam action at iustauce of, § 40 
Injunetion, 

Interference with right of flshery, rights as to, 
§ 24 

Ihihiic waters, right to flsh at established loca¬ 
tion, ^ 9 

Redu(*tion plants, uso of food flsh hy, § 28 
Inland lakes, ripurian owners, right of flshing, § 4 
International waters, 

Right to flsh in, § 16 

and other furbearing aniinals, regulation of 
taking of, § 17 

Interstate lisherles, regulation of, 8 15 
Invasion of riglit of flshing, civil llability, §§ 20^25, 
pp. 851-857 

Irr(‘parable injury, flshery rights, Injuncttion to pre- 
vont, § 24 

Issues, crimlnal prosecutions, § 44 
Judgment, penaltles, action for, § 40 
Jury questlons, crimiual prosecutlon, § 46 
Kiuds of flsh, § 1, p. 831 

Laliels, sliellflali, shipment and transportation of, S 
35 
Lease, 

Fishing right as incident to, § 6 
Great iKinds and lakes, fishing rights in, § 7 
Oyster hod, staUitory provislons, § 12, p. 844 
Public waters, flshing grounds in, § 9 
Towns, right of flshery, § 14 
Legislatlve action, town fisheries, right of flshing, § 14 
Loglslatlve enactment, puhlic waters, private right to 
flsh in, § 0 

Legislatlve powcr, protectiori and regulation, § 26 
Lleense, 

Flsh trap in public waters, applieation for, ^ 9 
Forfelture of vessel for flshing wlthout, § 42 
Oysters, planting or taking without, § 35 
Right of fishing under, § 5, h, 21 
Htatutory requirements, § 36, pp. 869-872 
I Lien, poundage fee, packing or canning, § 36, p. 873 
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Lol>sters, 

Pollution of water injuring, liability for, § 21 
Shellfish as including, § 1, p. 831 
Location, 

Oyster or clam bed, statutory provisions, § 12, p. 
844 

Public waters, exclusive right of fisbing at, § 9 
Long lines, classification, § 1, p. 830 
Mackerel, defined, § 1, p. 831 

Magna charta, public waters, restriction of power to 
grant several right of fishery in, § 9 
Manner of taking, regulation of, § 28 
Mateship, whales, contract respecting, § 13 
Meaning of terms, § 1, pp. 828-831 
Measure of damages, injury to fishery rights, § 23 
Methods of taking, regulation of, § 30 
Mill privileges, grant of as including fishing, § 5, n. 15 
Municipal corporations, 

Fishery in navigable waters within limits of, 
rights as to, § 14 

License, power to impose, § 36, p- 870, n, 35 
Protection and regulation by, § 26 
Mussels, 

Defined, § 1, p. 831 
Shellfish as including, § 1, p. 831 
Natural oysterlands, planting oysters on, property 
rights as to, § 11 
Navigable waters, 

Assignment of exclusive right to take fish in, § 9 

Free right of fishery in, § 1, p. 829 

Prescriptive right of several fishery in, *§ 9 

Public right to fish in, § 6 

Right of fishing in, extent of right, § 8 

Town fisheries in, § 14 

Navigation, right of fishing in navigable waters as 
subject to rights of, § 8 

Net, 

Defined, § 1, p. 830 

Fishing implements as including, § 1, p, 830 
License, use of, § 36, p. 870 
Offenses, taking by means of, § 30 
Searches and seizures of, § 42 
Summary taking or destruction of, § 42 
Night fishing, protection of fish from, § 28, n, 22 
Nonresidents, 

License, § 36, p. 869 

Oysters, statutory provisions respecting planting 
or taking of, § 12, p. 845 

Notice, 

Location of fishery, public waters, § 9 
Oysters, intention to locate or lease oyster bed, 
§ 12, p. 844 
Nuisance, 

Obstruction of passage of fish, abatement of, § 
25 

Reduction plants, use of food fish in violation 
of law as, § 28, n. 43 

Obstruction of fish, prohibition against, § 31 
Obstructions, fishery injured by, right of action for, 
§ 20 
Offenses, 

Clams, taking of, § 35 

Closed season, possession and sale in, § 29 

License^ fishing without, § 36, p. 869 

Method of taking, violation of regulation, § 30 

Oysters, particular offenses relating to, § ^ 

PoJlutaoB of stream, § 32 


. Offenses—Continued, 

Shellfish, taking of, § 35 

Time of taking, violation of regulation as to, § 28‘ 
Trespass on private lands and fisheries, § 34 
Owner, private waters, exclusive right to fish in, § 4 
Owmership, 

Fish, § 2 

Fish illegally taken, § 3 

Private waters, right to take fish as following,, 

§ 5 

Oysters, 

Abatement, public nuisance by planting in naviga¬ 
ble waters, § 25 

Injunction, interference with beds, § 24 
Injuries to oyster beds, jnrisdiction of action 
for, § 23 

Injury to or interference with oyster bed, right 
of action for, § 21 
License, 

Packing or canning of, § 36, p. 871 
Planting or taking, § 36, p. 879 
Notice, intention to locate or lease oyster bed, 
§ 12, p. 844 

Nuisance, planting in navigable waters, § 25 
Offenses relating to taking of, § 35 
Planting and cultivating, rights as to, § 11 
Property rights in, § 2, n. 69 
Public waters, rights as to, § 19 
Shellfish as including, § 1, p. 831 
Statutory provisions, planting and taking of, § 
12, p. 844 

Term fish as including, § 1, p. 828 
Towns, planting and taking from waters with¬ 
in limits, § 14 

Packing fish, license, § 36, p. 871 
Parties, penalties, actions for, § 39 
Partnership, whales, business of taking, § 13 
Penalties, §§ 38-41 
Defenses, § 39 

Disposition of proceeds, § 41 
Evidence, actions for, § 40 

Informer, division of amount recovered with, 
§ 41 

Judgment in action for, § 40 
Pleading, enforcement of, § 40 
Proceeding for enforcement, § 40 
Recovery on imposition of, § 38 
Remedies, enforcement of, § 40 
Review in action for, § 40 
Right of action for, § 39 
Several liability for, § 39 
Trial in action for, § 40 
Periwinkles, shellfish as including, § 1, p. 831 
'Permit, 

Exclusive privilege, private waters, § 5, n. 9 
Fishing location, public waters, § 9 
Reduction plants, use of food fish, § 28 
Transportation of fish, § 33 
Personal property, 

Fish trap as, § 1, p. 830 

Public waters, exclusive right of fishing at cer- 
tain location, § 9 

Personal right, assignment or inheritance of, § 5 
Piscaria, defined, § 1, p. 831 
Planting of oysters, ownership, § 11 
Pleading, 

Fishery right, actions for injury to, § 22 
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Pleading—Continxied, 

l^enalties, actlon for, § 40 
Pod net, doflued, § 1, p. 830 
Poisons, offeiiHOs, taklng by nse of, § 30 
Idolico ]>owor, 

Mothod of takiug, r('gulation under, § 30 
Protoctioii and rogulation \inder, § 26 
pollution, 

l*rivatc dshory injnred by, injunetion against, § 
24 

Prohibitio!! against, § 32 
Pori)oiK<‘S, royal flsli as Including, § 1, p. 831 
Possessio!!, 

(Uosed seuson, prohibition against, § 20 
Whal<‘S, property d(‘termiued by, § 13 
Poundage fee, pa(‘klng or eanniiig flsh, § 36, p. 871 
Prawn, ownersliip of prawn within salt wators, § 26, 
n. 8 

Pres(*rii>tion, 

Obstnndlng freo passage of flsh, aoritdsition of 
rightby, §4 

Ihiblie \vat(‘rs, private rlgbt to fk^h In acqnlml by, 

SO 

lUght of flshing in nonnavigable wators by, § 5 
Pr<'Htiniptloi!S, 

(iriiuiual prosta-iitious, § 45 
Soaling, violatlon of law ndating to, § 17 
Privato lands, clams, proiKu-ty iu, § 10 
Privatx' owiiorslilp, oysters, plantlug and cultivatlng, 
8 tl 

Privato pond, deflnod, § 1, p. 8«31 
Private proH(n‘vo, dofltiod, § 1, p. 831 
Prlvat(^ vlglitfl, Public wat(‘rs, exclusive right to llsh 
In, § i) 

Privat!^ wators, 

Poiviluiiig in, oNVUorsblp, 8 2 
Tjl(’(‘ns(s ro<iulrem<'nts as to, § 30, p. 870 
Ownor, right of flshlng in, § 4 
Protoetlou and regulatlon in, § 20 • 

Ttogulatlon as to, 8 28 
KlgUt of ilHbing In, 88 4, 5, pp. 833-837 
Ownor, 8 4 

Porson othor tliau ownor of soil, § 5 
Stoeklng by sto<‘k, piiblic right to Hsh, § 6 
Trospass on, §§ 4, 34 
Prlvllogo, 

Pr(H^ llshory, S 1» P- 

ShoUilsh, forf<‘lt!ire of privilege of plantlng and 
taking, § 12, p. 8*17 
Pro(‘edure, 

Leas(^ of tlshing gi'ounds, appUeatlon for. § 12, p. 
846 

l>enaitl(*s, enforoemont of, § 40 
Pr(K>f, eriminal proscnaitions, § 44 
Pr!!perty rlghts, § 2 

Fish illogally takon, f 3 
Flsliory, § 1, p. 820 
Itcstrietions as to, § 20 
Whalos, § 13 

Protectior! and regulatlon, §8 26-46, pp. 857-882 
Administrative otlleors, § 37, pp. 872-875 
Olos^^d Hoason, establishinent of, § 28 
Constltutlonal provislons, § 27 
Oonstructlon of statutes regulating, 8 27 
(irlminal prosecutions, ante 
Bxportatlon, 8 33 


Proteetion and regulatlon—Continued, 

Pish brought from outside state, § 26 
Fish districts, establishment of, § 28 
Pish traps, prohibiting, § 28, n. 24 
Fish wardeiis and other ofiicers, § 37, pp. 872-875 
Forfeiture, 8 42 
Legislative regulation, § 27 
Licenses, § 36, pp. 860-872 
Manner of taking, § 28 
Mothod of taking, § 30 
Obstructlon of fish, § 31 
Penalties, ante 
Pol ico powor, § 26 
I>ollutior! of stream, § 32 
l\>ssossiou and sale in closed season, § 29 
Powor as to, § 26 
Private vvaters, § 28 
Public policy, § 26 
Quantity that may be taken, § 28 
Peduction piant, § 28 
Restrictlons for puriH)So of, § 26 
lUparian owners, exclusive idght of fishery as 
sni)ject to riglit to r(‘giilate, § 4 
8earches and seisiiiros, § 42 
Stato, powor as to, § 26 
Statiitory x)rovisioi!s, § 27 
Torritovial liniits, 8 26 
Time of taking, § 28 
Transportation of fish, § 33 
Tn^spass oii privato lands and fisheries, § 34 
Wardons, § 37, pp. 872-875 
Waste, prevei!tion of, § 28, n. 43 
Pui)lic informatio!!, fish oommission, 8 37, p. 875 
Public policy, protoction and rogiilation under, 8 26 
Ihiblic proiHU-ty, status as, 8 2 
Public wators, 

Alhms, rostrlctlon on right to fish iu, § 19 
Commoredal fishermon, excbision from, § 26 
Oominon right of fish(^ry in, § 8 
Conunon right to fish in, § 6 
Exclusive riglit to fisli In, § 6 
Gnint, private right to fisli in aoqulrod by, § 9 
Indiaiis, right of fish(U’y, § 18 
Injunetion, iutorference with public rights of 
fislKTy, § 24 

International waters, right to fish In, § 16 
Interstate fishorles, regulation of, § 15 
Ix^glslatlve regulatlon, common right of fishery 
in, § 8 

Looatlon, exclusive right of fishing at, § 9 
Magna charta, restriction of power to grant sev- 
eral right of fishery in, § 9 
Prescriptiou, private right to fish In acqulred by, 
§9 

Private right to fish in, § 9 
Itight of fishing in, §§ 6-19, pp. 837-851 
Exercise of right, § 8 
Extent of, 8 8 

<}reat ponds and lakes, § 7 
Private right, § 9 
Territoria! extent, 8 8 
Shellflsh, right to take, § 10 

Statutory provisions, planting and taking of Shell- 
fish, § 12, p. 844 

Whales, property rights In, § 13 
Puhlshment, violation of law, § 46 
Punitive damages, fishery rights, injury to, § 23 
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Qualified property, confining within immediate i>ower 
to prevent escape, § 2 

Quieting title, fiahery rights, determination in action 
for, § 25 

Keal property, fishery, right of, § 1, p. 829 
Reduction plants, use of food fish by, § 28 
Reduction to possession, property right, § 2 
Regulation. Protection and regulation, ante 
Remedies, 

Penalties, enforeement of, § 40 
Right of fishing, invasion of, §§ 20--25, pp. 851- 
857 

Removal, warden, § 37, p. 874 

Reservation, fishing privileges, private waters, § 5 
Revocation, license to fish, § 36, p. 872 
Right of fishing, 

Evasion of, civil liability, §§ 29-25, pp. 851-857 
Great ponds and lakes, § 7 
Private waters, §§ 4, 5, pp. 833-837 

Persons other than owner of soil, § 5 
Public waters, ante 
Small lakes and ponds, § 4 
Riparian owners, 

Exclusi ve right of fishery, § 4 
Navigable waters, 

Diminishing fishing value, § 8 
Right of fishing, § 6 
Royal fish, 

Befined, § 1, p. 831 
Title to, § 2 

Royal fishery, defined, § 1, p. 829 
Rules and regulations, administrative bodies or ofli- 
cers, § 37, p. 873 

Sale, closed season, prohibition against, § 29 
Salmon, license, packing or canning of, § 36, p. 871 
Sanitary permit, shellfish, taking of, § 35 
Sea, 

Common right of fishing in, § 6 
Free right of fishery in, § 1, p. 829 
Seal, taking of, regulation, § 17 
Searches and seizures, § 42 

Secretary of Interior, Alaskan waters, powers in re- 
spect of, § 28 
Seine, 

Defined, § 1, p. 831 

Fishing implements as including, § 1, p. 830 
Offenses, taking by means of, § 30 
Search and seizure of, § 42 
Summary taking or destruction of, § 42 
Set lines, classification, § 1, p. 830 
Set-net, defined, § 1, p. 830 
Several fishery, defined, § 1, p. 829 
Shellfish, 

Defined, § 1, p. 831 

Injury to or interference with private bed, action 
as lying for, f 21 

Location of shellfish beds, extent of privilege, § 
12, p. 846 

Offenses relating to taking of, § 35 
Planting and cultivating, rights as to, § 11 
Public waters, rights as to, § 10 
Term fish as including, f 1, p. 828 
Towns,’planting and taking from waters within 
limits, § 14 


Shrimp, ownership of shrimp within salt waters, § 26,. 
n. 8 

Size limit, shellfish, regulation as to, § 35 

Sluiceways, dams, requirements as to, § 31 

Small lakes, right of fishing, § 4 

Snag poles, prohibition against use of, § 30, n. 69 

Soft fish, defined, § 1, p. 831 

Sovereign power, property of, § 2 

Spawning period, prohibiting taking during, § 28 

Spears, fishing implements as including, § 1, p. 830- 

Sponges, regulation, jurisdiction of, § 26, n. 8 

State, 

Ownership of, § 2 
Protection and regulation, § 26 
Statutory provisions, 

Clams, planting and taking of, § 12, p. 844 
Closed season, establishment of, § 28 
Criminal prosecutions, § 43 
Exportation of fish, § 33 
Forfeitures, § 42 

Indictment or Information, compliance with, § 44 
International fisheries, regulation of right to fish 
in, § 16 

Licenses, § 36, pp. 869-872 
Method of taking, regulation of, § 30 
Obstruction of fish, § 31 
Oysters, planting and taking of, § 12, p. 844 
Penalties, § 38 
Pollution of stream, § 32 
Possession and sale in closed season, § 29 
Protection and regulation, § 27 
Public waters, private right to fish in, § 9 
Punishment, violation, § 46 
Reduction plants, use of fish by, § 28 
Seal, taking regulated by, § 17 
Searches and seizures, § 42 
Wardens and other offieers, § 37, pp. 872-875 
Sturgeon, royal fish as including, § 1, p. 831 
Suspension, license to fish, § 36, p. 872 
Taking *of fish, private waters, right to take by one 
other than owner of soil, § 5 
Tenants in common, oyster bod, trespass for taking 
oysters from land, § 21 
Tidal waters, 

Adjacent owner, right of fishery, § 6 
Property rights as to fish swimming in, § 2, n. 77 
Public right of fishing in, § 6 
Tidelands, oyster planting, statutory provisions relat¬ 
ing to sale of, § 12, p. 848 
Time of taking, regulation of, § 28 
Title, fish illegally taken, § 3 
Town fisheries, navigable waters, § l 4 
Towns, great ponds and lakes, appropriation of fish¬ 
ing rights, § 7 
Transportation, 

Exclusive right of fishery as subject to use of 
stream for, § 4 
License, § 36, p. 870 
Regulation of, § 33 
Shellfish, offenses relating to, § 35 
Trap site, public waters, protection from trespass. 5 6 
Traps, 

Oondemnation of traps employed in violation of 
law, § 42 

License, § 36^ p. 870 
Offenses, taking by means of, § 30 
Trawls, classification, § 1, p. 830 


Transportatioii, offenses relating to, § 35 
Shoreland, fishery, exclusive right of owner, § 1, p. 
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Treaties, 

AUens, rlght to flsh, § 19 
Incliaiis, rlght of flshery under, § 18 
International waters, right to tish in as regulated 
by, § 10 

Seal, taklng regulated by, § 17 
Trespuss, 

Conversion against trespasser, right of action 
for, 8 25 

Invasioa of right of fiahery, § 20 
Navigable wat(n*H, lishing on, § 8 
OyBter bed, qnestionlng title to, § 21 
Ihdvate lands and llsberies, J 33 
l^rlvate waters, J 4 

Fislilng privilege as acquired by trespasser, 
8 5 

Trial, 

Criminnl proseeutions, § 40 
Fishery rights, aetions for injury to, § 22 
Fenaltics, action for, § 40 
Tront, (ieilned, § 1, p. 831 
Trover and conversion, 

Trespass, action for conversion agalnst trespass- 
er, i 25 


Trover and conversion—Continued, 

Whales, ineasure of damages for, § 13 
Variance, criminal prosecutions, § 44 
Verdict, criminal prosecutions, § 40 
Vessels, 

Fishery injured by, right of action, § 20 
Search and seizure of, § 42 
Wardens, provision for, § 37, pp. 872-875 
Warrant, seizure of vessel or appliaiice without, § 42 
Waste, prevention of, § 28, n. 43 
Weirs, 

Fishery injured by, right of action for, § 20 
Injunction agaiust continuance of to prevent in- 
jury to flshery rights, § 24 
Offenses, taking by means of, § 30 
Whales, 

Property rights in, § 13 
Royal flsh as includiiig, § 1, p. 831 
Wholks, shellfish as incliiding, § 1, p. 831 
Wholesale sponge dealers, license tax, § 36, p. 870- 
Wlld gamo, classificatiou as, § 2, n. 69 
Wlng net, defihed, § 1, p. 830 
Words and phrases, § 1, pp. 828-831 
Wrongful seizure, liability for, § 42 
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Abandonment, 

Evidence, sufficiency, § 63, p, 1012 
Landlord and tenant, § 41, p. 978 
Accessories, constructive annexation, § 6 
Accidental severance, executions, liability to, § 56 
Act of God, severance by, § 21, p. 957 
Actions, §§ 59-67, pp. 1000-1017 
Actual annexation, necessity of, § 5, pp. 906-910 
Adaptability, 

Admissibility of evidence as to, § 63, p. 1009 
Annexation, effect of, § 3 
Element of, § 1, p. 892 

Intention, consideration in determining, § 2, p. 

898 

Adaptation, particular use or place, consideration in 
determining status as fixture, § 8 
After-acquired property clause, chattel annexed to 
land, agreement for removal as effective regard- 
less of, § 19, p. 944 
Agreements, §§ 12-20, pp. 917-956 

Competency of parties, § 13, p. 920 
Conditional sales, post 
Construction of, § 13, p. 918, n. 30 
Constructive severance by, § 21, p. 957 
Creditors, effect of as an, § 20, p. 955 
Bependency on, § 12 
Pixing of character, by, § 13, p. 917 
Implied agreement, § 14 

Innocent third parties, fact as to, § 17, p. 931 
Intent expressed in, controlling factor, § 13, p. 
918, n. 27 

Intention of annexor distinguished from, § 2, p. 

899 

Eandlord and tenant, § 15, pp. 923-930 

Effect of as against lessor of land, § 20, p. 
950 

Third persons, § 42 

Eaw of fixtures yielding to, § 13, p. 918, n. 27 
Limitation in respect of, § 13, p. 919 
Mechanic’s lien, claimant without notice as af- 
fected by, § 20, p. 949 
Mortgages, 

Effect as against subsequent mortgagee of 
land, § 18, pp. 93^942 

Effect of against prior mortgagee of land, § 
19, pp. 942-949 

Extraneous agreement or exception, § 47 
Right to give, § 16 
Notice, 

Subsequent purchaser or mortgagee of land, 
§ 18, p. 934 

Third persons having, § 17, p. 931 
Owner of land, protection against claim of condi¬ 
tional seller of chattels to contractor, § 20, p. 
952 

Parties, § 13, pp. 917-921 

Personal character of article, effect as prescrib- 
ing, § 13, p. 920 


Agreements—Continued, 

Persons other than mortgagee or purchaser of 
land, effect as against, § 20, pp. 949-956 
Prior mortgagee of land, effectiveness as against, 
§ 19, pp. 942-949 

Receivers, effect of agreement for removal of 
chattels as against, § 20, p. 955 
Removal, 

Right arising from, § 22 
Right conferred by, § 13, p. 920 
Replevin as lying in respect of articles removable 
by, § 60, p. 1002 
Sale of articles, right of, § 16 
Seller and buyer of chattels, effect of, § 52 
Severance pursuant to, § 21, p. 956 
Statutory provisions affecting, § 17, p. 931 
Subsequent purchaser or mortgagee of land, af- 
fect against, § 18, pp. 934-942 
Substituted articles, removal as against prior 
mortgagee of realty, § 19, p. 947 
Third persons, fact as to, §§ 16, 17, pp. 931-934 
Trade fixtures, removal of, § 15, p. 924 
Trover as lying to recover articles removable by, 
§ 60, p. 1002 
Vendor and purchaser, 

Effect as against subsequent purchaser, § 18, 
pp. 934-942 

Effectiveness as against vendor of land, § 20, 
p. 954 

Extraneous agreement or exception, § 47 
Waiver, right of removal, § 13, p. 921 
Writing, necessity of, § 13, p. 920 
Agricultural fixtures, 

Leased premises, removal of, § 39 
Life tenant, removal by, § 31 
Air compressors, 

Conditional sales, protection accorded, § 18, p. 
940, n. 93 

Evidence, sufficiency, § 63, p. 1011, n. 85 
Air conditioning System, trade fixture, removability 
of, § 38, p. 976, n. 94 
Annexation, 

Actual as sufficient, § 5, pp. 906-910 
Adaptability, effect of, § 3 

Adaptation to particular use, consideration in de¬ 
termining status, § 8 

Appropriation to particular use or place, consid¬ 
eration in determining status, § 8 
Architectura! design, article part of, § 8 
Articles not yet in place, § 3 
Attachment to other land, § 5, p. 910 
Bailment as resulting in, § 24, n. 63 
Burden of proof as to, § 63, p, 1007 
Character of, § 4, p. 903 

Character of article annexed, §§ 7-11, pp. 911-917 
Connection with motive power, § 5, p. 907 
Constructive annexation, § 6 
Conveyance of. realty prior to, § 49, p. 991 
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Anncxation—Oontimied, 

Corporation, § 25 

DifTeront intorosts in land and <ihattel persons 
having, § 28 

Easoiuonts, (*hat,t('lK annoxcd undor, § 53 

Eloment of, § 1, p. 81)2 

Enclosnro of arti<‘lo, § 5, i). 007 

Estat(" in land, no('(‘ssity of, § 25 

Evldonco, w(Mp:ht and sutlicicncy, § 03, p. 1010 

Family rolal ionshii), ikm-sous in, S ^0 

Foo slmpU' ('wLaU‘ in land, porson having, § 20 

Ilusband and \vif(S § 20 

linpli(‘d agr(H‘mont,, S Id 

tnjnry by nmioval, § 5, p. 008 

Int(‘^ijrnl part of roalty, artide bocoming, § 10, 

p. 0-10 
Annoxation, 

Intoidion lu making, toHt of, 2, p. 804 
Jiiry (iu(‘stion, § 04 
JuxlapoHition as sulllci<ait, § 5, p. 007 
Land contraot, ann<‘xaUon by i)ur('haaor undor, 
8 40, p. JM)2 

Limi!0(1 (sslat(‘ iu land, porson havlnj?, § 27 
Mannor of, § 4, p. 003 
]M(H*hanl(‘al ^lttin^^ S 3 

Mllltary lairposos, structuros oroctod by TTnitod 
Slat(‘M for, 8 25 
Mlstal<(s orf(M4 of, 8 25 
Mod(‘ and Hulllcl(mc‘y of, §§ 4-0, pp. 003-011 
Mortua jj:os, 

Ann(‘xation prior to oxocution of, § 44 
►SubscapuMit ann(‘xation, 8 40, pp. 001-090 
Movablllly of artlcks § 5, p. OtO 
Movablo chatt(4 rc^K^rdcal as part of land by rea- 
Hon of, 8 1, P* 8i)0 
No(‘OHHity of, 8 3 
N(k*ohs 1 ty of artlclo, 8 9 

OwncT of nailty, pia-manont accossion as shown 
by, 8 23 

Own(‘rshlp, dllTcuamt iidorosts in land and chattcd, 
8 28 

Ownorshlp of cbatt(4 anuoxial, § 24 
Partlcidar class(‘H of artlclo, § 11 
Partnorsblp, 8 28 

Porsons maklnK, §§ 23-28, pp. 001-005 
Pr('Hiiniptlons, 8 03, p. 1000 
Publi(- cort)orations, 8 25 
Public lands, oroctlons on, 8 25 
PurpoHo of, 8 10 
Quasl-pnbllc corporntlons, § 25 
Uolatlonsblp of partios as dotorminativo as to 
characU^r of artlclo, § 23 

8tr(H»tH, artlclos attachod to by public scrvice Cor¬ 
poration, § 25 

Sutlicloncy, 88 4-0, pp. 003-011 
Tonauts in conunon, 8 32 
Trospasst^r, artlclos aOixod by, 8 25, n. 67 
Voudor and purchasor, 

Annc‘xatlon boforo conveyanco, 8 44 
HubS(‘(piont to salo, 8 40, pp. 901-096 
War, structuros oroctod by United States in time 
of, 8 25 

WronKclo(‘r, trovor as maintainable In respect of 
artlclos annexod, by, § 60, p. 1002 
Annoxor, lutoutbaii of as controlUng, 8 2, p. 899 
Apparent intent, test of, § 2, p. 897 
Arcbltectural deslgu, article part of, § 8 


Attachment, effect of, § 58 
Automatic sprinkler system, § 5, p. 909, n. 58 
Awning, § 82, n. 29 ■ 

Bailment, 

Annexation as resulting, § 24, n. 63 
Ecluity, relief in, § 00, p. 1003 
Bakery oven, evidonce, sulHciency, § 63, p. 1011 
Balcony, § 4, p. 005, n. 29 
Bath tubs, § 45, p. 898, n. 42 
Bods, in-a-door bods, § 0, n. 72 

Bili of sale, conveyance of realty, oontemporaneous 
ex("cutiou of, § 48 

Blowor systom, shoe factory, § 5, p. 908, n. 49 
Boiler, 

Cloaning and dyoing piant, § 5, p. 907, n. 41 
Conveyanc(i or niort^^ase, part of realty for pur 
pose of, § 45, p. 987 

Evidemte, siitOciency, § 63, p. 1011, n. 83 
Bolts, attacbiug to biilldiiig by iiumiis of, § 4, p. 905 
Booths, trade iixtures, 8 38, p. 976, n. 97 
Bottlc washhiff machinery, 

Evidence, suirudeiu-y, 8 63, p. 1011, n. 85 
Removability withont injury, § 19, p. 946, n. 17 
Bowling alleys, § 36, u. 45; 8 45, p. 987, u. 31 
Evidence, sulficiency, § 6,3, p. 1011, n. 83 
Ib*cakfast sets, 8 45, i). 987, n. 31 
Broom corn slats, use in connection with curing 
broom corn, 8 6, n. 72 
Bullding, 8 4, p. 905 
Adaptabllity, § 11 

Agroetncnt deterniiniiig status, § 13, p. 019, n. 30 
Burdoii of proof, § 03, p. 1(K)8 
Conveyance or mortgage, § 45, p. 987 

Part of realty for purpose of, § 45, p. 988 
Evid(Mice, sulllciency, § 63, p. 1011 
Imi)rKMl agnMunent respecting, § 14, n. 55 
Jury (piestioii as to, 8 64, n. 3 
Tjtuised premisos, 8 3(5, n. 45 
Maeliinery in, 8 11 
Presumptlons, 8 (53, p. 1(K>6 
Kemoval, right of, 8 22 
Hei)levin, rocovery in actiou of, § 60, p. lOOl 
Tenants in eoininon, rigbts as to, § 32 
Burden of ])roof, actions involving, § 63, p. 1006 
Ceillng fans, § 11 

C(‘ment, atta<‘hiug to buiUling by means of, § 4, p. 905 
Cessation of occupatiori, rlght of removal in case of, 
§ 14 

Chalrs in thentors, § 18, p. 941, n. 04 
Character of article, Intention, consldcration in de- 
termining, 8 2, p. 899 
Chattel mortgages, 

Fillng, subse(iuent purchasor or mortgagee of 
realty as charged with notice of, § 18, p. 038 
Foretdosure, pleading, § 62 

Implled agreement resulting from glving of, § 14 
Intervcntion, a(‘tion involving, § 61, n. 18 
Mechanic’s llens, claimant wlthout notice as af- 
fected by, § 20, p. 949 

Mortgage of realty, oontemporaneous execution, 

§ 48 

Prior mortgagee of land, effect as against, § 19, 
p. 942 

Vend()r’8 lien, priority over, § 20, p. 955 
Cisterna, conveyance or mortgage, part of realty for 
purpose of, § 45, p. 989 
Classlfication, § 1, p. 891 
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Ooal mine tipple, evidence, sufficiency, § 63, p. 1011, 
n. 85 

Common law, articles attached to realty at, § 4, p. 903 
Oonditional sales, 

Agreement between seller and biiyer, effect of, 
§ 52 

Biirden of proof, § 63, p. 1008 
Equity, vendor’s right to relief in, § 60, p. 1003 
Estoppel, assertion of rigbts as against chattel 
mortgages and fixtures, § 20, p. 956, n. 99 
Filing of, subsequent purchaser or mortgagee of 
realty as cbarged with notice, § 18, p. 938 
Implied agreement resulting, § 14 
Injury to freehold, removal of property, § 17, 
p. 933 

Intervention, action involving, § 61, n. 18 
Manner of filing or recordlng eontract to render 
effective against subsequent purchaser, § 18, 
p. 941 

Mechanic’s liens, claimant without notice as af- 
fected by agreement, § 20, p. 949 
Notice, jury question, § 64 

Notice of seller’s rights, subsequent purchasers 
or mortgagees of realty, § 18, p. 940 
Owner of land, protection against elaim as to 
chattels sold to contractor, § 20, p. 952 
Prior mortgagee of land, effect as against, § 19, 
p. 942 

Statutory provisions, 

Effect on, § 17, p. 931 

Filing or recording of agreement as essentlal 
to effectiveness, § 18, p. 939 
Vendor’s lien, priority over, § 20, p. 955 
Conduct, estoppel by, § 58 
Confiict of law, § 1, p. 894 
Constructive annexation, 

Mortgagor and mortgagee, right as between, § 43 
Sufficiency, § 6 

Vendor and purchaser, rights as between, § 43 
Constructive notice, chattel mortgage, filing or re¬ 
cording as, § 18, p. 938 
Constructive severance, § 21, p. 957 

Bxception in deed effecting, § 21, p. 958 
Pormal conveyance as essential to, § 21, p. 959 
Mortgages, security as affected by, § 21, p. 959 
Subsequent purchaser or claimant protected as 
against, § 21, p. 959 
Contracts. Agreement, ante 
Convenience, attachment of chattel for, § 10 
Conversion. Trover and conversion, post 
Conveyances. Vendor and purchaser, post 
Core oven; § 32, n. 29 
Corncrib, § 45, p. 988, n. 38 
Corn mill, § 45, p. 988, n. 38 
Corporations, annexation by, § 25 
Cotton gin, § 45, p. 988, n. 38 
Counterclaim, actions involving, § 62 
Counters, replevin, recovery in action of, § 60, p 1001 
Oranes, foundry building, § 4, p. 903, n. 3 
Oreditors, 

Agreement for removai of chattels, effect of as 
to, § 20, p. 955 

Injuncti(», protection of rights, § 60, p. 1004 
, Landlord and tenant, right of removal, § 42 
Rights and remedies of, §§ 54-57 
Cross complaint, actions involv^g, § 62 


Culvert, § 52, n. 12 

Cupola, foundry building, § 4, p. 903, n. 3 
Customs and usages, 

Admissibility in determining character, § 1, p. 893 
Proof of, admissibility of evidence, § 03, p. 1010 
Dairy eqiiipment, jury question as to, § 64, n. 3 
Damages, 

Injuries to right, § 67 
Pleading, actions involving, § 62 
Declarations, estoppel by, § 58 
Dedication, landlord and tenant, § 41, p. 979 
Deeds, constructive severance by exception in, § 21, 
p. 958 

Definition, § 1, pp. 889-894 

Freehold, § 17, p. 933, n. 64 
Trade fixtures, § 38, p. 975 

Depots, removability as trade fixture, § 38, p. 976, 
n. 98 

Depreciation, damages for wrongful removal, allow- 
ance for, § 67 

Derivation of term, § 1, p. 890, n. 10 
Detinue, recovery in action of, § (>0, p. 1001 
Devisee and personal representative, right as between, 
§ 30 

Dining car, evidence, sufficiency, § 63, p. 1011, n. 84 
Dismissal and nonsuit, trespass for unlawful removal, 
§ 66 

Distress, § 57 
Domestic fixttires, 

Executor or administrator, right as to as against 
heir, § 30 

T^ased premises, removal of, § 40 
Life tenant, rights as to, § 31 
Doors, § 6, n. 72; § 32, n. 29 

Trade fixturc^s, removability as, § 38, p. 076, n. 90 
Dust arrestor, foundry building, § 4, p. 903, n. 3 
Dwelling hoiise, 

Jury question as to, § 64, n. 3 
Presumptions, § 63, p. 1006, n. 41 
Basements, 

Agreement to for removal of articde annexed in 
exercise of, binding effect on owner, § 20, 
p. 953 

Rights as between owner of and owner of land 
subject to, § 53 

Bfficiency apartment, furnishings of, § 9, n. 88 
Electric appliances, conveyance or mortgage, part of 
realty for purpose, of, § 45, p. 989 
Electric fan, § 32, n. 29 

Electric refrigerator, § 11, n. 7; § 18, p. 941, n. 94 
Injury to freehold, removal without, § 17, p. 933, 
n. 64 

Presumptions, § 63, p. 1007 
Electrical refrigeration system, § 4, p. 004, n. 10 
Elevator system, § 5, p. 908, n. 46 

Injury, removal without, § 17, p. 933, n. 64 
Blevators, apartment house, removal resulting in in¬ 
jury, § 19, p. 949 

Eminent domain, removal without injury, § 5, p. 910 
Enclosure, sufficiency as annexation, § 6, p. 907 
Engines, § 45, p. 987 

Enhancing value, article for purpose of, § 10 
Equity, relief in, § 60, p. 1003 
Estoppel, § 58 

Oonditional sales, assertion of rights as against 
chattel mortgages, i 20, p. 056, ru 99 
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Laiullord and tenant, § 15, p. 930, n. 38 
Trado fixturea, landlord and tenant, § 38, p. 974, 
n. 66 
Evidenco, 

Actions involving, § 03, pp. 1006-1013 
Adinissihility, § 63, p. 1009 
WoigUt and andioioncy, S 63, p. 1010 
Excontion, parol transfer of fixtures as affecting lia- 
bility to, § 56 
Exccutlon salo, 

I^ovy on articlos annoxed as i)orsonalty, § 50 
Eevy on liind, § 55 

Kodc'mT)tlon, removal of artldes annoxed prior to, 

8 55 

Ilights and remedies of purchasors at, §§ 54-57 
Exooutors and admlnistrators, rights as against heir, 

§ 30 

Exotnplary dani ages, conversion, § 67 
Ead: (pi(‘sMon, ^ 04 

Factori(‘s, niachlnery, annexation as ossentlal, § 3 
Family r(dationship, aunexution as between persons 
in, 8 20 

Feo simrilo estate, annexatlon by porsou having, § 20 
Feneos, 8 11 

Burdon of proof, § 03, p. 1008, n. 58 
Conv(*yanc(‘ or mortgago, part of roalty for pnr- 
pose of, 8 45, p. 980 

llomovabiUty as trade flxturo, § 38, p. 070, n, 08 
Filing, 

Oondltlonal sale contraotH, 

Proteotlon iifCorded, § 17, p. 032 
WubH('(nient pnrohaaer or mortgagee of roally 
as charged wlth notioo, § IH, p. 038 
Filling statlon ocinipmont, evldenoo, sufflcioncy, § 03, 
p. 1011, n. 80 

Findings, aotlons Involving, § 00 
Flagjioto, eonveyance or mortgago, part of roalty 
for purpoBO of, § 45, p. 980, n. 30 
Floora, cvldence, siifflclenoy, § 03, p. 1011, n, 83 
Foroolosure sale, eqtiliy, right of purchasor to reliof 
at, § 00, p. 1003 
Forfelturcs, 

Liandlord and tenant, 

Bigbts as to, § 41, p. 978 
Blght of removal conferred by agteemont as 
lost by, § 15, p* 925 

I^asebold, losa of right to remove flxttires, § 41, 
p. 079 

Severanee as resuit of assortion of, § 21, p. 960 
Vendor and pnrehasor, rights nnder salo or con- 
veyaneo, § 50 

Foundation, eondusiveness in dotermining whether 
buiUilng is hxture, § 4, p. 905 
Furnaces, 

Conveyance or mortgago, part of realty for pur- 
poso of, § 45, p. 089 
Jury quostion as to, § 64, n. 3 
Removal resulting in injury to freehold, § 19, 
p. 049 

Fu rn itu re, § 45, p. 987, n. 31 
Fuse boxes, foundry buildlng, 8 4, p. 903, n. 3 
Oame preserves, trade flxtures, bulldings facllltatlng 
use as, I 38, p. 977 

Oas appliances, conveyance or mortgage, * part of 
realty for purpose of, i 45, p, 989 
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Gas burner, § 45, p. 989, n. 46 

Gas furnace, evidence, sufficiency, § 63, p. 1011, n. 86 
Gas radiators, removability without injury, § 19, p. 
946, n. 17 

Gas ranges, § 11, n. 7; § 18, p. 941, n. 94 
Conditional sale of, § 17, p. 032, n. 60 
Gas stoves, jury question, § 64, n. 3 
Gasoline pnmps, 

Oonvoyanco or mortgage, part of realty for piir- 
pose of, § 45, p. 986, n. 30 
Evidence, sufiiciency, § 03, p. 1011, n. 85 
Gasoline tanks, trade fixtnres, § 38, p. 076, n. 96 
Gearzng, coiivoyanee or mortgage, § 45, p. 087 
Giu staiids, jury question, § 64, n. 3 
Gins, evidence, sufficiency, § 63, p. 1011, n. 82 
Glass Show Windows, § 4, p. 903, n. 3 
Granary, § 45, p. 988, n. 38 
Gravity, article retained in place by, § 5, p. 907 
(Jreasing pit, leased premlses, trade fixture, § 38, p. 
076, n. 06 

Ilay unloadlug eqnipmciit, § 3, n. 08 
Heating appliancos, § 4, p. 904, n. 10 
lloating syst(‘m, injury to frcohold, removal without, 
§ 17, p. 033, n. 64 

Ileir and personal roprosentative, right as between, 
§ 30 

llog bousos, evidence, sufficiency, § 63, p. 1011, n. 
80 

Holes, removal of fixture loaving, injury to frcchold 
as restilthig, § 17, p. 933, n. 0^1 
Tlot alr furnace, jury question, § 64, n. 3 
Ilot water ai)pavatus, conveyance or mortgage, part 
of realty for purposo of, § 45, p. 989 
Husband and wlfe, strnetures placed by husband on 
wifo’s proporty, § 29 

Ice ercam machincry, ti^acle fixtnres, § 38, p. 976, n. 
96 

Immovables, defincd, § 1, P* 890, n. 10 
Impliod agreements, § 14 
Improvenients, 

Agrmnents respectlng, lessor’s right as affected 
by, § 20, p. 951 

Annexatlon for purpose of, § 10 
Landlord and tenant, 

Right to remove, §§ 32, 33 
Btlpnlations as to, § 15, p, 929 
Trade fixtnres, removal by tenant as, § 38, p. 973 

In-a-door beds, 

Apartments, § 6, n. 72 

Conveyance or mortgage, part of realty for pur- 
posc of, § 45, p* 986, n. 30 

Indemnity, § 66 

Removal, damages resulting In exerclse of right 
§ 22 

luclustrial plants, injury to freehold, removal resuit 
, ing in as against prior mortgagee, | 19, p. 948 
Injunction, § 60, p. 1004 

Admlssibillty of evidence, § 63, p. 1009 
Injuiy, 

Chattel mortgages, removal resulting in a 
against prior mortgagee of land, § 19, p. 94 
Conditional sale contract, removal of propert 
sold under, § 17, p. 933 

Oondltlonal sales, removal resulting in as againi 
prior mortgagee of land to which articb 
are annexed, § 19, p. 945 
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Injury—Continued, 

Removal resulting in, § 5, p. 908; § 22 
Landiord and tenant, § 15, p. 924 
Trade fixtnres, § 38, p. 974 
Removal without, 

Evidence, § 63, p. 1012 
Jury question as to, § 64 
Instmctions, actions involving, § 65 
Integral part of realty, removal of article becoming, 
agreement respeeting, § 19, p. 946 
Intention, 

Element of, § 1, p. 892 

Evidence, adraissibility, § 63, p. 1009 

Mortgages, 

Consideration in determining annexation, § 
44 

Nature of article as determinable by, § 46 
Seller and buyer of chattels, rigbts as govemed 
by, § 52 

Severance, effect of, § 21, p. 956 
Test in determining character, § 2, pp. 894-900 
Trade fixtures, tenanfs right of removal as de¬ 
pendent on, § 38, p. 974 
Vendor and purchaser, 

Consideration in determining annexation, § 
44 

Nature as determinable by, § 46 
Intervention, actions involving, § 61 
Iron staircase, conditional sale, protection accorded, 
§ 18, p. 940, n. 93 
Issues, actions involving, § 62 
Jib erane, erection by lessee, § 32, n. 29 
Joint intention, annexation, controlling effect of, § 2, 
p. 899 

Judgment, actions involving, § 66 
Judgment creditors, agreement for removal of chat¬ 
tels, effect of as to, § 20, p. 955 
Judicial sale, purchasers at, agreement as afifecting 
purchaser of notice thereof, § 18, p. 935 
Jury question, § 64 
Juxtaposition, sufficiency, § 5, p. 907 
Laches, actions relating to, § 59 
Land contract, 

lAnnexation by purchaser under, § 49, p. 992 
Forfeiture of rights by purchaser under, § 50 
Land records, agreement respeeting removal, record 
of as notice to subsequent purchaser, § 18, p. 
938 

Landiord and state tenant, pump station, § 35, n. 43 
Landiord and tenant, 

Abandonment of tenant, § 41, p. 978 
Additions, agreement respeeting, § 15, p. 929 
Agreement, § 15, pp. 923-930 

Effect as against lessor of land, § 20, p. 950 
Third persons, § 42 
Agricultura! fixtures, § 39 

Alterations, stipulations respeeting, § 15, p. 929 
Bowling alleys, § 36, n. 45 

Breach of implied condition, forfeiture of fixture, 
§ 41, p. 978 
Buildings, § 36, n. 45 

Provision against removal, § 15, p. 927, n. 2 
-Gertainty as to duration of tenancy, right of re- 
moval as dependent on, % 41, p, 981 
Chattel character o^ article, removability as based 
on, § 36 

Conditional right of removal, § 15, p. 924 


Landiord and tenant—Continued, 

Conditional sales, right of removal in favor of 
conditional vendor, § 20, p. 951 
Consent, removal of articles annexed by, § 15, p. 
924 

Conversion by landiord, damages, § 67, n. 31 
Creditors, right of removal, § 42 
Dedication by tenant, § 41, p. 979, n. 31 
Detinue, recovei*y in action of, § 60, p. 1002 
Domestic fixtures, removal of, § 40 
Equity, protection of lessee’s interest, § 60, p. 
1003 

Erections, agreement respeeting removal, § 15, p.. 
929 

Estoppel, § 15, p. 930, n. 38 

Exercise of rights of removal conferred by agree¬ 
ment, § 15, p. 926 

Expiration of right to remove, § 41, p. 978 
Extension of rights between agreement, § 15, p.. 
923 

Extension of time for removal, § 41, p. 979 
Pavoring tenants in respect of, § 34 
First persons, right of removal by or against, §; 
42 

Forfeiture, 

Fixtures by tenant, § 41, p. 978 
Leasehold, loss of right to remove, § 41, p. 
979 

Right of removal conferred by agreement as 
lost by, § 15, p. 025 

Granting right of removal, agreement, § 15, p. 
923 

Holding over by permission, right of removal, § 
41, p. 979 
Improvements, 

Rights of removal, § 33 
Stipulations as to, § 15, p. 929 
Injury to premises, removal resulting in, § 15, 
p. 924 

Jury question, reasonable time to exercise right 
of removal, § 64 

Lien, agreement for as changing character of ar¬ 
ticle as personalty, § 15, p. 925, n. 75 
Lien of vendor of chattel, priority, § 42 
Life tenant, right of lessee from tenant for life, 
§ 31 

Lighting fixtures, § 36, n. 45 
Loss of right to remove, § 41, pp. 978-981 
Loss of right to remove by agreement, § 15, p. 925 
Mechanic’s liens, agreement betw-een lessor and 
lessee as affecting rights of elaimant, § 20, 
p. 950 

Merger of leasehold, 

Mortgaged fixtures, § 42 
Right to remove in case of, § 41, p. 981 
Modification of rights respeeting, agreement, § 
15, p. 923 

Mortgage of fixture, right of removal, § 42 
New lease, effect of as respects right of removal 
conferred by agreement, § 15, p. 925 
New lease or agreement, right to remove under, 

§ 41, p. 980 

Option to purchase, right to remove fixtures as 
affected,15, p. 928 
Omamental fixtures, removal of, § 40 
Personalty, 

Agreement r^pecting removal, § 15, p. 925 
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.iuullord and toiumt—Continned, 

Personalty—Continued, 

lltanovable lixttires as, § 

IHpe orpfjm, ajj;reomont respecting instaiiation, s 
15, p. 5)30, n. M 
Presumptlous, § M 

Amu^xiition, § (J3, p. 1000 

Provontioii <>r nauoval authorizcd by agreemcnt, 

§ !•'>. P* 

Pn'V(‘iitiou of naiioval by laudlord, § 41, p. OH» 
PublU* policyi touanfs rigbt to remove as fouud- 
(mI 011, -^4, 11. tSO 

Purebase optioii, right to remove «xtures as af- 
bK-ted, 10, p. 0‘JS 

Pealty, naiiovabb' llxtures as, § 07 
TK^asoiiable tliiu^ for removal, § 41, p. 078 
Kcaiiovable llxtur(‘s as nailty or personalty, § 37 
H('pair, agr('em(mt respecting as afreetliig rignt 
to nanove lixtures, § 15, p. 028 
H('pla(*('meut:s, rmaoval of, § 38, p. 075 
llestri(‘tioii of rlgbts beiweeii, agreeimmt, 8 lo, 
p 023 

Ilestrl(‘tlons on rlglit of removal, agnHauent, § 15, 
p. 027 

Klgbts as betweeii, §§ 33—12, pp. 000'-084 

Sale to lt*ssor, agnamietit resiKH*ting, § 15, p. 0*-o 

Shidviiig, rimioval of, § 35, u. 43 

Show Windows, § 35, n, 43 

Statntory provisions, § 35 

Agn‘eiueut for nmuival of cbattels, § 20, p. 
1)52 

Stornge tank, § 35, n. 43 

Hniistltiitial flxtiires, removal of, § 38, p. 07.) 

Surrrnidm* of l(4is(‘bold, rlgbt to removo on, § 41, 

p. 081 

T(mant’s 11x1 un's, §1, P- 

Tendmioy to favor tonant, § 34 . . 

'Tim(‘, rmnoval of artieles under agreemeut, § lo, 

p. 025 

Time for removing fixtnres, § 41, pT>. 078--081 
Title to artlel('H durliig term, agreement as to, 
8 15, p. 030 

Trade llxtiuvs, 8 38. pp. 07:W)77 - 

Agriamamt respecting nanoval, § 15, p. 0«^ 
Klgiit to nmiovi' as agalust tbird persons 
elnimlng, 

Transfer of lixtnre, right of removal, § 4-^ 
Transfer of land, title to llxtures as passlng, § 
37 


'^''''Xnwvnl artor ndlnqulahing posMCssion. § 41, 

Kcnnoviil of flxtuniM aa to (wpiration of torm, 
8 in, p. »2» 

Trover and <'onvorKion, rte-ovory of articloM rc- 
niovuliU' l>y tcniant, 8 (K), p. 

Valuation, provlsilon for aa affwtinK right to i(- 
move ii 15, P« 028 

WuHto, ivmoval of tUlnga awnoxed undor stipti- 

latlou, S lE», !>• , 

Wrongfiil terminat Ion of tenancy, right ox rc 

moval, S 41, p. 081 

Laundry inac-hln... k>a«) <'* 

mortgage as passing title, § 18, p. 035, m 75 

Law questlon, 8 84 
Lreasehold, 

Landlord and tenant, ante 


Leasehold—Continued « 44 

Mortgage of, artieles auncxed as govem^, § 4 
Legatoe and peraonal represcntatlve, right ns hetwccn, 

Levy 'on artieles aunexed as personalty, effoct of, § 
5« 

Lovy on land, cffect of, § 55 

^^'‘^Anuoxation nuder, unplied agroomont rcsulting, 

§ 14 _ . 

Klst(M)i)ol, lease of land hy lieenseo, 8 o8 ^ 
1 ’rcsvnnptionK, structnres oreeted l>y lieeuMoe, 8 
03, p. 1006 

^ 'Xlonstruettve scvei-ance, security as affeoted by, 

§ 21, p. 0.50 

Landlord, agroeniont for as changing eharaeter 
of article as p('rsonalt.y, § 1.5, p. 02.5, n. 7.» 
Meehanie’R liens, agreemeut respocthig 

elalinant witUoiit notleo as bound by, 5 20, p. 
O-IO 

Vendor, pleading of, § 02 
Veudor’s lien on flxttiros, 8 01 
T>if(‘ tenant and veiuaiinhmuan, right hetween. § .51 

Lighting llxtnroR, § 11, n. 7 , , . na 

Couditlonal sales, protection accordod, § lo, P. 
041, n. 04 

I^easod premises, § .20, n. 45 
Tdghting piant, 5 4.5, p. n-^ „ 

Kvldenco, snfTiciency, § 03, p. 3011, n. 8^- 
Life tenant, rlgbts as to, § 31 
Limited estate, annexation by person having llmitec 
ostate in land, § 27 
Lumber camp, § 45, p. 080, n. 40 
Tmnch stand, leasod prtnnises, § 30, n. 4o 
Maebimu-y, § 45, p. 087 

Annexation, nocessity of, § 3 
Biilldlngs in wbieb used, ^ 11 
Bnrden of proof, § 03, p. 1007 
Couueetion with motlvo powc^r, § 5, p. 007 
<k)nstru(4,lve annexation, § 0 
Kvidenco, snfTlcleucy, § 03, p. 1011 
lutentlon as controlling, § 2, p. 800, n. 41 
Manner of Instaiiation, § 4, p. 005 
Motivt' power macliluery, § 11 
Ne(*esslty of, § 0 
Bresumptions, § 03, p. 1007 
Bemoval, rlgbt of, § 22, n. 51 
Manufaeturlug plauts, removal of maehlnery at. In 

Mo<iuI('"S"agrVeXmXLpeoting 

aut without uotice ns bound i)y, 8 20, p. 04.) 
Mechanlciil llttiug, neceaslty of, 8 3 
Merger, 

Xxmsehold, ^ i. i o /lo 

Mortgaged flxtures a.s affeeted, 8 42 
Uemoval of flxtures on, § 41, p. OKI 
Mllitary purposes, annexation of strnetures erecte 
l,y United States for, § 25 , 

Mills, maehlnery, annexation ^ 

Mine maehlnery, presnmptions, § 6^, p. 1007 
Minos maehlnery aml tools used in, § ii 
Minuture golf-eonrse oquipment, evldenee, sufficienc 
§ 03, p. 1011, n. 80 

Mining dredge, jury anostion, § 64, n. 3 

Mirrors, ^ o ak ^ oan 

Conveyance or mortgage, § 45, p. 
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Replevin, recovery in action of, § 60, p. 1001 
Trade fixtures, removability as, § 38, p. 976, n. 94 

Mistake, 

Annexations, effect of, § 25 
Implied agreement resulting, § 14, n. 55 
Mixed questions of law and fact, § 64 
Mortgages, 

Agreements, 

Effeet as against prior mortgagee of land, § 
19, pp. 942-949 

Effect as against subsequent mortgagee of 
land, § 18, pp. 934-942 
Effect on right to give, § 16 
Annexation, subseqiient annexation, § 49, pp- 991- 
996 

Annexation prior to, § 44 

Bowling alleys as part of realty for purpose of, 

§ 45, p. 987, n. 31 

Buildings as part of realty for purpose of, § 45, 
p. 988 

Burden of proof, % 63, p. 1008 
Cisterns as part of realty for purpose of, § 45, p. 
989 

Constructive annexation, rights as between mort- 
gagor and mortgagee, § 43 
Electric appliances as part of realty for purpose 
of, § 45, p. 989 

Equity, relief in, § 60, p. 1003 
Exceptions or reservations, § 46 
Extraneous agreement or exception, § 47 
Pences as part of realty for purpose of, § 45, p. 
989 

Flagpole as part of realty for purpose of, § 45, p. 
986, n. 30 

Poreclosure, purcliaser at foreclosure sale, § 44 
Furnaces and stoves as part of realty for pur¬ 
pose of, § 45, p. 989 

Purniture as part of realty for purpose of, § 45, 
p. 987 

Gas appliances as part of realty for purpose of, 
§ 45, p. 989 

In-a-door beds as part of realty for purpose of, 
§ 45, p. 986, n. 30 
Injunction, § 60, p. 1004 
Intention, 

Admissibility of evidence as to, § 63, p. 1010 
Nature as determinable by, § 46 
Intervention, action involving, § 61, n. 18 
Language of instrument as determining nature 
as, § 46 

Leasehold, articles annexed as governed by, § 44 
Mirrors as part of realty for puipose of, § 45, p. 
989 

Motive power, part of realty for purpose of, § 45, 
p. 987 

Pipeline as part of realty for purpose of, § 45, p. 
989, n. 42 

Prior annexation, effect of, § 44 
Redemption, removal by mortgagee aftef, § 49, p. 
996 

Replevin, mortgagee’s right of, § 60, p. 1002 
Rights as between mortgagor and mortgagee, §§ 
43-51, pp.'98^997 i ■ 

Scales as part of realty for purpose of, § 45, p. 
986, n. 30 


Mortgages—Continued, ^ 

Severance, separate mortgage resulting in, § 21, 
p. 958 

Shafting or belting as part of realty for purpose 
of, § 45, p. 987 

Shelving as part of realty for purpose of, § 4ij, 
p. 990 

Show cases as part of realty for purpose of, § 
45, p. 990 

Trade fixtures, removal of, § 49, p. 996 
Trees and plants as part of i*ealty for purpose- 
of, § 45, p. 990 

Wall beds as part of realty for purpose of, § 45, 
p. 986, n. 30 

Windmills as part of realty for purpose of, § 45„ 
p. 986, n. 30 
Motive power, 

Connection of machinery with, § 5, p. 907 
Conveyance or mortgage, part of realty for pur¬ 
pose of, § 45, p. 987 
Machinery used for, § 11 
Movability of article, § 5, p. 910 
Mudsills, building constructed on, § 4, p. 905 
Municipal corporations, annexation, erections on land’ 
of, § 25 

Mutual mistake, annexation, effect of, § 25 

Nails, attaching to building by means of, § 4, p. 005 

Notice, 

Agreement, 

Subsequent purchaser or mortgagee of land’ 
having, § 18, p. 934 
Third persons having, § 17, p. 931 
Conditional sale contraqt, prior mortgagee of real¬ 
ty as effected by, § 19, p. 945 
Conditional sales, subseqtient purchasers or mort- 
gagees of realty, § 18, p. 940 
Mechanic’s lien, claimant without notice of agree¬ 
ment as affected by, § 20, p. 949 
Prior mortgage on realty to whicb cbattela are 
annexed, agreement for removal as affected,, 
§ 19, p. 944 

Nurseries, trade fixtiire, § 38, p. 977 
Office buildings, elevators, removal resulting in injury 
to freehold, § 19, p. 949 
Oil burner, § 5, p. 908, n. 49 

Evidence, sufficiency, § 63, p. 1011, n. 86 
Jury question, § 64, n. 3 
Oil drilling equipment, § 5, p. 908, n. 48 
Oil well casings, 

Severance, § 21, p. 956, n. 2 
Trade fixture, § 38, p. 976, n. 96 
Oral agreement, constructive severance by, § 21, p. 
958 

Ornamental fixtures, 

Executors and administrators, right as against 
heir, § 30 

Leased premises, removal of, § 40 
Life tenant, rights as to, § 31 
Ovens, foundry building, § 4, p. 903, n. 3 
Overhead track, foundry building, § 4, p. 903, n. 3 
Owner, intention in making annexation as controlling,. 
§ 2, p. 899 

Owner of land, severance by, § 21, p. 956 
Ownership, 

Annexation, person not owning chattel annexed, 
§ 24 - 1 
Evidence of, § 1, p. 891 • 
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Parties, actions involving, § 61 
PartnerslUp, arinoxation by, § 28 
Permanent aeccssion, 

Annoxation by owner of realty as showing, § 23 
Tntention as test, § 2, p. 894 
Intention respecting, § 2, p. 900 
Permanent appendago, lixture as, § 1, p. 891, n. 13 
Permission, unn(‘xation by, implied agreoment result- 
ing, {i 14 

Personal property, 

Laiullord and tenant, removable flixtnres as, § 37 
Terni applkal to artlele of nature of, § 1, p. 889 
Personal rein('sentativo and heir, rights as between, 
§ ^50 

Pipc^ line, 8 45, p. 989, n. 42 
Pipe organ, 8 4, p. 003, n. 3 

Agreoment resp(K*ting Installation of, § 15, p. 930, 
n. 34 

donditional sales, proteetiou of statute, § 17, p. 
932, n, 00 

lOvldenee, sulTloiency, 8 03, p. 1011, n. 80 
Trade lixture, § 38, p. 970, n. 97 
Plants, mortgage as ineluding, 8 45, p. 990 
Plaster, attaebing to bulldiiig by means of, § 4, p. 905 
Pleading, aetkais involving, § 02 
Plumblng ar)pllan<’<'f^, § 4, p. 904, n. 10 
Idumbing flxtures, § 5, p. 910, n. 02 

Kvidonee, stillUOeney, g 03, p. 1011, n. 83 
Ueinovabillty without Injury to realty, g 19, p. 
940, n. 17 

PortabU^ bara, jiiry questlon, § 64, n. 3 
Portable garagos, 

Conditional salos, protectiori aocorded, § 18, p. 
940, n. 03 

I^eascHl proinlses, § 36, n. 45 
Power wirlng, foundry bnlldlng, § 4, p. 903, n. 3 
1’resuniptions, 

A<‘tions Involving, 8 63, p. 1000 
Tauullord and tenant, 8 34 

Prior inortgagi‘H, agrecamurt n^spectlng flxtures as glv- 
(‘n (»ffe(‘t agalnst, g 19, pp. 942-940 
Proof, actioirs involving, § 02 
Public lands, annoxation, erections on, § 25 
Public poUcy, landlord and tenant, tcnaufa right of 
renioval as founded on, § 34, n. 30 
Ibmiplng piant, 8 0, p. 908, n. 48 
Ibirchaser, Vendor and purchascr, post 
IHirpose, 

Aunexation, g 10 

Intention as determined by, § 2, p. 900 
Qnasi-public* corporatioris, annexation by, § 25 
Questlous of law and fa<‘t, 8 04 

QnUclaini doed, sprlukler system as flxturc witbin, § 
46, n. 70 

Itallroad trac^ks, g 11 
Rallroads, 

Annexation, arrides annexed to private land by, 
8 25 

Irnpiied agreoment, annexation under permission, 
§ 14 

Rlght of way, right as betwdon rallroad and own¬ 
er of land subject to, § 53 
RoUlng stock, constructive annexation, g 6 
Real property, 

Ijandlord and tenant, removable flxtures as, g 37 
Status as, g 1, p. 889 


Receivers, 

Agreoment for removal of chattels, effect of, § 20, 
p. 055 

Appointment, § 60 
Recordation, 

Conditional contract, prior niortgagee of realty 
as affocted by, § 19, p. 945 
Conditional sale coiilrju^ts, 

Proteetiou afforded by, 8 17, p. 932 
Subsequent inirchaser or mortgagee as 
diarged witli notice, 8 IS, p. 938 

Redomption, 

Kxeention salo, removal of artides annexed snl>- 
sc<iuent to, § 55 

Removal by mortgagee after, § 49, p. 996 
Rcfrigei-ating eqnipment, 

Kvldence, snfTiciency, § 02, p. 1011, 

Jury quostion, § 64, n. 3 

Removability without injury, § 19, p. 946, n. 17 
Refrigerating piant, conditional sale, proteetiou of 
statute, 8 17, p, 932 

Refrigerating system, ('onditional sale, immeent pur- 
diaser without notice as taking tltle to, § 18, p. 
937, n. 70 

Refrigerators, § 11, n. 7 

Rolationsbip, intont, cousideration in determining, g 
2, p. 898 

Remaindermen, right as agaiust llfe tenant, § 31 
Removability, 

Agricnlturnl flxtures, g 30 
Doinestic flxtures, § 40 
Injury by rcunoval, § 5, p. 008 
Nature as determined by, g 1, p. 800 
Ornameutal flxtures, § 40 
TracU' flxtures, 8 38, p. 074 
Removal, right of, § 22 

R(‘plucement cost, damag(‘S for wrongful, g 07 
Rcplevin, 

Demaud prior to, evidence, § 03, p. 1013 
Ksloppel by action in, 8 58 
Kvid(*uce, admlssiblllty, 8 63, p. 1010 
Pleading In, 8 62 
Recovery iu, 8 66 

Recovery in action of, g 60, p. lOOl 
Beverunce authorldng, § 21, p. 056 
Requisitos, 81» P- 891 

Revoentiou, llcense under which annexation was 
made, effect of, § 14 

RoU about b(Kls, apartment houses, § 45, p. 987. n. 31 

Rolling stock, constructive annexation, § 6 

Bale, 

Agreement as affecting right of, § 16 
Bevorance, separate salo resulting in, § 21, p. 958 
Baloon huildlng, trade flxtnre, evidence as to, 8 63, p. 
1011, n. 84 

Sawmlll, jury questlon, § 64, n, 3 
Bcales, 

Conveyance or mortgage, part of realty for pur- 
pose of, § 45, p. 9B6 

Mortgaged real estate, Installation of, g 18, p. 935, 
n. 75 

Bcrews, attaching to building hy means of, 8 4, p 905 
Beats in theater, conveyance or mortgage, part of 
realty for purpose of, § 45, p. 987 
Becret Intent, effect of, g 2, p. 896 
BeHev und buyer of chattels, righta as between, f 52 
Bet-off and counterclalm, actions involving, § 62 
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Severance, § 21, pp. 956-960 
Act of God, § 21, p. 957 
Constructive severance, ante 
Detinue as lying in case of, § 60, p. 1001 
Replevin as lying to recover in case of, § 60, p. 
1001 

Separate sale or mortgage resulting in, § 21, p. 
958 

Subsequent purcliaser of land, effectiveness as 
against, § 21, p. 959 
Successive estates, § 21, p. 956 
Temporary severance, § 21, p. 957 
Third persons, § 21, p. 959 
Tortious severance, § 21, p. 956 
Trover as maintainable in case of, § 60, p. 1001 

Shafting, conveyance or mortgage, § 45, p. 987 
Shelving, § 11; § 45, p. 990 
Jury question, § 64, n. 3 
Leased premises, removal of, § 35, n. 43 

Show cases, § 45, p. 990 

Show Windows, leased premises, § 35, n. 43 

Signboards, attachment to store building, § 11 

Sinks, jury question, § 64, n. 3 

Soda fountains, 

Conditional sale, 

Protection of statute, § 17, p. 932, n. 60 
Recordation as essential to protection, § 18, 
p. 940 

Trade fixtures, § 38, p. 976, n. 97 

Sprinkler system, § 32, n. 29 
Jury question, § 64, n. 3 

Leases, agreement respecting removal, § 15, p. 
924, n. 65 

Quitclaim deed as ineluding, § 46, n. 70 
Removability without in jury, § 19, p. 946, n. 17 

Sprinkling piant, trade fixture, § 38, p. 976, n. 96 
Starting switches, foundry building, § 4, p. 903, n. 3 
Statutory provisions, 

Agreements, § 17, p, 931 

Fixing of character by, § 13, p. 918 
Annexation, § 4, p. 905 
Conditional sales, § 17, p. 931 
Conditional sales agreement, filing or recording 
as essential to effectiveness, § 18, p. 939 
Landlord and tenant, § 35 

Agreement for removal of chattels, § 20, p. 
952 

Mechanic’s liens, determination of claimanfs 
right in respect to chattels annexed to land, 
§ 20, p. 950 

Nature as determined by, § 1, p. 890 
Owner of land, agreement respecting removal of 
chattels annexed to realty, § 20, p. 953 
Prior mortgagee of land, rights of as against con¬ 
ditional seller of chattels, § 19, p. 947 
. Removal, § 22 

Steam heating apparatus, conveyance or mortgage, 
part of realty for purpose of, § 45, p. 989 
Steam heating piant, § 4, p. 904, n. 10 
Storage tank, 

. Landlord and tenant, § 35, n. 43 

Trade fixture, removability as, § 38, p, 976, n. 94 

Store buildings, § 11 

Store counters, conveyance or mortgage as ineluding, 
§ 45, p. 990 


Stoves, ^ „ 

Conveyance or mortgage, part of realty for pur¬ 
pose of, § 45, p. 989 

Evidence, sufficiency, § 63, p. 1011, n. 86 
Streets, annexation, artides attached to by public 
Service Corporation, § 25 

Subsequent purchasers, conditional sales agieoment, 
filing or recording as essential to effectiveness as 
against, § 18, p. 939 

Temporary annexation, intention of, § 2, p. 896 
Temporary severance, effect of, § 21, p. 957 
Tenancy at will, removal in case of, § 41, p. 981 
Tenants in common, rights as between, § 32 
Theater cooling system, § 9, n. 91 
Theater curtains, § 45, p. 987 
Third persons, 

Agreement, elfect as to, §§ 16, 17, pp. 931-934 
Landlord and tenant, right of removal, by or 
against, § 42 

Severance as against, § 21, p. 959 
Time, 

Intention, § 2, p. 899 

Landlord and tenant, removal of articlos annexed 
to realty by agreement, § 15, p. 925 
Removal, 

Right of, § 22 
Tenant, § 41, pp. 978-981 

Title, ownership, right as carried with, § 1, p. 891 
Tortious severance, effect of, § 21, p. 956 
Trade fixtures, 

Agreement, removal pursuant to, § 15, p. 924 
Air conditioning system, § 38, p. 976, n. 04 
Conveyance of land, effect of, § 44 
Deflned, § 1, p. 891, n. 10; § 38, p. 975 
Findings as to, § 66 
Gasoline tank, § 38, p. 976, n. 96 
Heir, rights as to, § 30 

Improvements, stipulations respecting as inolud- 
ing, § 15, p. 929 
Intention, § 2, p. 896, n. 42 
Jury question as to, § 64, n. 3 
Landlord and tenant, § 38, pp. 973-977 

Agreement respecting removal, § 15, p. 927, 
n. 2 

Right to remove as against third persons, § 
42 

Life tenant and remainderman, rights as to, § 31 
Mirrors, § 38, p. 976, n. 94 

Mortgages, removal by mortgagor, § 49, p. 996 
Removal, leased premises, § 38, p. 973 
Saloon building as, evidence, § 63, p. 1011, n. 84 
Storage tank as, § 38, n. 976 

Transom, § 32, n. 29 
Traveling erane, § 45, p. 988, n. 37 
Trees, mortgage as ineluding, § 45, p. 990 
Trespass, 

Landlord and tenant, removal of fixtures as to 
expiration of term, § 15, p. 926 
Right to sue in, § 60, p. 1001 
Trespass de bonis asportatis, wrongful removal, action 
as lying for, § 60, p. 1001 

Trespass quare clausum, wrongful severance, action 
as lying for, § 60, p. 1001 

Trespassers, annexation, artides afiixed by, § 25, 
n. 67 

Trover and conversion, 

Exemplary damages, § 67 
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Trover and <*(>nvorsion—Continued, 

Findinj?, ^ 0() 

Ploading, § fW, p. 1005 

K(H*ov(M*y of llxturas in action, § 60, p. 1000 
Sevorancc lUitliori/Jng, § 21, p. 050 

Undorgrouiid taiiks, Alliug statiouw, ovideucc, § 63, 
p. lOn, n. <S(> 

nn(lisrl<)H('d int('ut, <^froct of, § 2, p. 800 
Xlnifonn Poiiditloiial Salos Act, protcction of, § 17, 
p. 032 

Unit(Ml Statcss, aiinoxation, Htru(*tureH plaoed on lancis 
of, S 25 

Iliitodudcal s(ais(s us(‘ of t('rm in, § 1, p. 801 
Vault <loors, § 32, n. 20 

Trado Oxttin», nnnovability as, § 38, p. 076, n. 00 

Vendor and pnrohaser, 

Agrocamnits, 

Kf(\H‘t as agalust sui)soquent pnrchasor of 
land, § 18, pi). 034-'042 

KiT(‘(»tiV(ai(‘SH as ngalnst voudor of land, § 
20, 1). 054 

Annoxatlon, sul)so(inont to salo, § 40, pp. 001-000 
Annoxatlon la^fore coavoyanoo, § 44 
rtill of sal(s ('()nt(anporauc‘ous oxocnition of, § 48 
llowllug all<^vs as part of roalty for purpose 
of oonvoyauco, § 45, p. 087 
B\ill(Uugs as part of roalty for purpose of con- 
voyanco, § 45, i>. 088 
Cliattxd mortgag(‘, 

('onl(‘mporau('ous cxecution of, 8 48 
Prlority over vendor’s lien, § 20, p. 055 
(3st('rus as part of r('aUy for purpose of <*on- 
v(‘yane(s 45, p. 1)80 
(daltuant under ptirehaser, § 40, p. 003 
Conditional sales, prlorlty over vendoPs lien, § 
20, I), 055 

(ioustnietlv(* annexatlon, rights as betvveen, § 43 
C/ont<uuporaiu‘ons elialtel inortgage or bili of 
sale, § 48 

P(‘fault by vendor, § 40, p. 003 
KUulrle appliane(‘s as part of realty for purpose 
of <*onveyau<*e, § 45, p. 080 
Evldeuee, adinissibility, 8 63, p. 1010 
Kxe('ptlous or reservations, ^ 46 
Kxtraneous agreeineut or exeeptlon, § 47 
Fene(‘H as part of vmlty for purpose of (*onvey- 
auecs § 45, p. 080 

FlagpoU' as part of rcMilty for ptirpose of con- 
v(*>yaue<‘, 8 45, i). 08(5, u. 30 
ForPdture of rights under sale of conveyance, § 
50 

Furmu‘(‘s and stovcvs as part of realty for imnmse 
of (•onv(^yane(^ 8 45, p. 080 
Furnitnre as part of realty for purpose of con- 
veyauee, 8 45, p. 087 

Gas appllnnec^H as jmrt of realty for purpose of 
conveyance, § 45, p. 080 


Vendor and purchaser—Continued, 

In-a-door bcds as part of realty for purpose of 
conveyance, § 45, p. 986, n. 30 
Intention, nature as deterniinablo by, § 46 
Language of instniinont as dotermluing nature 
as, § 46 

Lien, pleading of, 8 62 
Lien of vendor, § 51 

Motive powcu' as T)art of realty for purpose of 
eouveyan('e, § 45, p. 087 
Noticc\ agre(unent, § 18, p. 035 
Pipe lines as part of realty for purpose of con- 
voyauce, 8 45, p. 080, n. 42 
Prior amiexation, effoct of, § 44 
lUgbts as bc^tvveen, 88 43-51, pp. 084-007 
, Scales as lairt of realty for purpose of convoy- 
au('e, 8 45, p. 08(5, n. 30 

Shafting or belting as part of r<^alty for purpose 
of conveynncc, § 45, p. 087 
8belving as part of realty for purpose of convoy- 
ancc, § 45, p. 000 

Show as part of realty for purpose of con- 

v(\yance, § 45, p. 000 

Ti-ade lixtur(\s, conveyance as affecting, § 44 
Trees and plauts as part of realty for piin)Ose of 
' eonveyau(*e, § 45, p. 000 

I Wall IxMls as part, of riailty for purpose of con¬ 
veyance, § 45, p. 086, n. 30 
Wat('r pipias as part of realty for purpose of con¬ 
veyance, § 45, p. 080 

Windinills as part of realty for puriwse of con- 
vc^yanee, § 45, p. 08(5, n. 30 
Ventilators, jtiry question, § (54, n. 3 
Verdlct, aetlons luvolvlng, § (56 
Walver, Jigreernent, rlgbt of removal, § 13, p. 021 
Wall beds, 

Conveyance or morlgage, part of realty for pnr- 
pos<^ of, § 45, p. 086, n. 30 
Fvidenee, stiillcdency, 8 63, p. 1011, n. 83 
Kemovabillty without Injnry, 8 10, p. 046, n. 17 
War, annexation, structurc's (u*e(*ted by United States 
iu time of, § 25 

Waste, buKllord and txMuint, removal of things an- 
nexed under stipulatlon, 8 15, p. 030 
Water hcuiter, 8 4, )>. 004, n. 10; 8 45, p. 089, n. 42 
Wateu- pipe^s, (‘onvcwaiice or mortgage, part of realty 
for purpose of, 8 45, j). 080 
Wineh and holst tower, 8 45, p. 088, n. 37 
Windmills, conveyanee or mortgage, part of realty 
for purpose of, § 45, p, 08(5, u. .‘10 
Windows, 8 6, u. 72; § 32, u. 20 

Kvidence, sulliciency, § 63, p. 1011, n. 83 
Trade tlxtures, vemovability as, 8 38, p. 07G, n. 00 
Woodworklng niachinery, § 45, p. 088, n. 36 
Words and phrases. Deniiitions, ante 
Writlng, agreement, necessity, § 13, p. 020 
Wrongful rcmioval, damages, § 67 
Wrongfnl severance, trover for vahie, § 60, p. 1001 
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Advertising purposes, United States flag, § 2, n. 7 
Anarehy, use as emblem of, § 4 

Black flag, display or carrying in public assembly, § 4 
Color, display or carrying flags of forbidden colors 
§ 4 

Congress, national flag, probibiting or regulating use 
of, § 2 

Contempt, casting contempt on, § 2 
Contracts, law of tbe flag, vessel, § 6 
Defacing, § 2 

Defenses, violations of statute relating to, § 2 
Defiliiig, § 2 
Definitions, § 1 

Law of the flag, § 6 
Defying, § 2 
Desecrating, § 2 
Disfiguring, § 2 

Display, flags having certain inscriptions, § 3 
Emblem of national authority, § 1 
Enemy flags, exposing to public view, § 5 
Forbidden colors, flags of, § 4 
Halyard, attaching to, § 1 

Indictment and Information, criminal prosecution, § 2 
Information, request by, § 1 
Inscriptions, display of flags having, § 3 


Instructions, criminal prosecution, § 2 

Jack, defined, § 1 

Law of the flag, § G 

Mutilating, § 2 

Nationality, indication of, § 1 

Offenses, displaying, exposing, or use of, § 2 

Parade, use or carrying in, § 3 

Party, indication of, § 1 

Patriotic adoration, object of, § 1, n. 2 

Philippine Flag Law, offenses under, § 5 

Pledge of allegi ance, § 2 

Police power, national flag, probibiting or regulating 
use under, § 2 

Punishment, desecration, prosecution under law re¬ 
lating to, § 2 

Rebel flags, exposing to public view, § 5 

Red flag, display in public assembly, § 4 

Salute, requirements as to, § 2 

Staffs, attaching to, § 1 

State flag, laws relating to, § 2 

Statutory provisions, displaying etc., offense, § 2 

Trampling on, § 2 

United States flag, laws relating to, § 2 
Vessels, law of the flag pertaining to, § 6 
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Ac(!idont, Impropriety of Instnictlon snggcsting that 
acoidcnt alono constitntcd evidonce of ncgligcnco, 
§ 70, p. 1120, n. 79 
Actions, 

Bon{l« of niilk dcalor??, § 10, p. 10C5 
roiuiltic^, §§ 32-38 

Pcrsoiial injuriof^, otc., §§ C5»71, pp. 1111-1180 
Pric(‘ of food sold, nilcs of evidcucc not affect- 
od by pure food statutos, § 2 
Administrative agenclos, powcr to make ro.gtilatlons, 
§ 4, pp. 104(M0nl 

Admh‘alty, forfelture proceedhigs roquired to confoiin 
to proeeedlngs in admlralty, § 51 
Admissibllity of evldeii<‘e, 

Actions for lnJuri(Ks, § 09, p. 1120 
Aetions for penalties, § 37 

Kvhkmco admisHil)le undor ploadings, § 36 
Oriiniiial prosecutions, § 47 

Indlctinent charging addltion of uuknown 
foreign feubstanee, admissibllity of cvi- 
denee as to nature theroof, § 40 
Forfeiture procoodings, § 64 
Adult(‘ratlon, 

Aetion for penalty for sale of adulterated artlcle, 
defensem that artiele was hni)ortod, § 34 
liroad, admixture of air, § 16, n. 65 
Butter, admissibility of evldenec as to proportlon 
of rnolsture found in buttor of commereo, § 
47, u. 01 

Olremnstautlal oviclence, § 47 
('onstruetlon and effeet of regulatlona, § 16 
Crlmlual rc^pousibillty of clerk, salesman, otc., 
§ 41 

lloflnitlons, § 51, n. 98; § 69, p. 1106, n. 2 
Htatutory or otluu* rogulations, § 15 
Dilutlon of mllk with water as oonstltutlng, § 15 
Kggs, sutlleleney of eomplaiiit and Information 
adopting eottiposlte language of two statutos, 

§ 44, n. 94 

I^ntlrc* lot of froKon cggs, sutlleleney of evidonce, 

§ 64, n, 40 

KJvidonco, HtifUelency in condomnation proceod- 
iugs, § 64, n. 46 

Evidonce In ciimlnal proaecutlons, § 47 
Forfeittires, gonerally, i>ost 
Furnlshing adulterated food as offenso, § 27 
Govornmout oxperfs report as to adultoration of 
mllk, off<'ct under Fuerto Kican statute, § 47 
Guaranty against as defense, 

Burden of proof, § 47 
Ihusecution, § 40 

Importod goods, oxclusion or destructlon, § 61 

Indictment, sufiieiency, §§ 44, 46 

Interit, 

Clalmant to purlfy product, admissibility 
of evidonce in forfelture proceedings, § 
54 


Adulteratlon—Continued, 

In tent—Oontinu ed, 

Elemont of offenses, § 22 
Owner not to uso goods for food, undiKSClosed 
intent no defenso to condomnation pro- 
ceedings, § 63 

Knowledge, 

Floment of offense, § 22 
Evidonce of lack of knowledge, Inadmisaibil- 
ity in criminal prosccution, § 47 
Infcrriilg from circnmstances, § 47 
Milk, 

Allcgation of as sustniucd by proof of adul¬ 
teratlon of cream, § 46 
Validity of nmniciptU ordinances, § 9, p. 1002 
Naturo of adultoration making producta 8ubjc<*t 
to condomnation, § 51, n. 98 
Personal injuries, gonerally, post 
Poaaosslon of adulterated artiele, allcgaticm of 
possession by defendant as supjiorted by evi- 
dence of possossion by servant, % 4G 
Power of Icgislature to provent, § 6, p. 1062 
Powcr of statos to protoct agaliist, couflict with 
fedoral powor, § 8 

Prima facio evidtmco of negligence, sale of adul¬ 
tera tod food by wholesalor, § 69, p. 1122 
Puorto Pican statutos prohibitlng adultoration 
mllk and coff(‘e, validity, § 4, p. 1046 
Purebasor of adulterated gclatine reselUng fo^* 
food, rlght of importer to recover from piir 
chaser amonut paid to foderal authorlties un 
der bond, § 2 
Salo, 

Adulterated product as offense, § 26 
Sevoral packagos of adulterated food as 
slngle trausaction, pleading In action for 
penalty, § 36 

Vinegar, construetlon and appllcation of regula- 
tlous prohlblting, § 20 
Advertising, 

Olcomargurlne, validity of rogulatory statutos, ^ 
6, p. 1056 

Torm “woU advortlsed” used in statute as meaii- 
Ing wcU known, g 14, n. 49 
AlRadvits, 

Criminal prosecutions, failure to allege addition 
of polsonous or Injurlous ingredients de- 
nouncecl by statute, § 46 

Petition to review cancollatlon of milk doaler’s 
liceiiso, § 12, p. 1008, n. 92 

Aflirmatlvc dCfenses, burden of proof in criminal 
prosecutions, § iT 
Agents, 

Criminal responsibillty, S 41 
Information charging sale to certaln person as 
sustained by evidonce that purchaser was an- 
other’s agent, § 46 


1385 



INDEX TO FOOD 


Agents—Continued, 

Injuries to consumer, liability, § 57 
Manufacturer and his agent, joinder as defenS- 
ants in negligence action, § 65 
Penalties, 

Evidence of sale by defendanfs agent or 
servant, admissibility under complaint 
alleging sale by defendant, § 36 
Principars liability for violation of food law 
by agent, § 33 

Right of agent of oflBcer to take sample for an- 
alysis, § 13 

Sale by agent of milk below minimum price as 
prima facie evidence of assent by principal, 
§ 47, n. 59 

Agricultural Marketing Agreemeiit Act of 1937, con- 
stitutionality, § 74 

Air, admixture into loaf of bread as constituting 
adulteration, § 15, n. 55 
Ambiguity, 

Municipal ordinances, § 9, p. 1059 
Statutory regulations, construction, § 10, pp. 1064, 
1065 
Amendment, 

Pleadings in actions for penalties, § 36 
Regulations, § 11 

Regulatory orders, effect of and necessity of 
findings, § 4, p. 1049, n. 98 
Summons, actions for penalties, amendment as to 
amount thereof, § 30 

Amount of penalties for violations of regulations, § 31 
Analysis, 

Compliance with statute as to analysis of 
samples, sufficiency of evidence in actions for 
penalties, § 37 

Conclusiveness of Chemical analysis showing 
adulteration, § 47 

Evidence in forfeiture proceedings, government 
not limited to matters of analysis adopted in 
publications of Department of Agriculture, § 
54 

Evidence of analysis of sample, admissibility un¬ 
der complaint in action for penalty, § 36 
Evidence of resuit of, admissibility in criminal 
prosecutions, § 47 

Identity of sample aiialyzed with product sold, 
sufficiency of evidence, § 47, n. 74 
Milk, delivery of resuit of analysis as prerequi- 
site to prosecution, § 42 

Necessity of showing to prove compliance with 
statutory Standard by seller suing for price 
of food sold, § 2 

Order of court for taking and examinat ion of 
additional samples, propriety in condemna- 
tion proceedipgs, § 55 

Sale of adulterated food for analysis as consti¬ 
tuting offense, § 25 

Taking samples under statutory authority, § 13 
Animals, 

Adulteration as including use of products of dis- 
eased animals, etc., § 15 

Animal containing trichinae as “diseased” with- 
in statutes, § 58, p. 1104, n. 80 
Canst:itutionality of statutes prohibiting sale of 
meat of animal dying otherwise than by 
slaughter, § 6, p. 1057 


Animals—Continued, 

Diseased animal sold for food, price not recov- 
erable, § 2 

Injury or death caused by poisonous fodder, lia¬ 
bility of seller, § 64 

Inspection, municipal corporations, power to re¬ 
quire, § 9, p. 1060, n. 37 

Protection of stock from deleterious food as pur- 
pose of statute regulating concentrated com- 
mercial feeding stuff, § 3, n. 65 
Slaughter, sale of meat of animal dying other¬ 
wise than by, wholesomeness of meat as de¬ 
fense to criminal prosecution, § 40 
Annatto, use to color pot cheese, applicability of 
statute relating to adulteration, § 15, n. 60 
Appeal and error. Review, generally, post 
Arsenic, spraying citrus trees, validity of penal stat¬ 
ute, § 6, p. 1054 
Article, definitions, § 51, n. 98 

Artificial color. Coloring matter, generally, post 
Attachment, forfeiture proceedings, issiiance on un- 
verified informations, § 52 

Attorney’s fees, manufacturer’s liability to dealer for 
cost of defending prosecutions, § 6(y, n. 10 
Automatic vending machines, confec-tions, power of 
municipality to regulate, § 9, p. 1060, n. 44 
Bakeries, 

Constitutionality of regulatory statutes, § 6, p. 
1053 

Delivery of bakery goods prohibited during cer- 
tain hours, validity of ordinance, § 9, p. 1061 
Municipal corporations, power to regulate, § 9, p. 
1061 

Bakery products, 

Construction of statute prohibiting use of con- 
taminated ingredients, etc., § 16, n, 87 
Reasonable time for coiisuming cream cakes after 
purchase as question of fact in action for ill- 
ness, § 70, p. 1127, n. 65 
Baking powder, 

Ohange of ingrcdient, continued use of similar 
labeis as constituting misbranding, § 23, n. 49 
Food statutes as including, § 1, n. 15 
Basic beverage, meaning of term in milk industry, § 
14, n. 49 

Beet sugar, “cane sugar” used in statute as includ¬ 
ing, § 10, p. 1064, n. 38 

Benzoate of soda, constitutionality of statutos pro¬ 
hibiting sale of food coiitaiuiiig, § 6, p. 1057 
Beverages, 

Contributory negligence, 

Consumer in failing to examine contents of 
bottle, § 57, n. 68 

Drinking small part of contents of bottle 
after tasting something like sand, siiffi- 
ciency of evidence for juiy, § 70, p. 1128, 
n. 65 

“Food” as excluding, § 1 

Insects in bottled beverage, sufficiency of evi¬ 
dence for jury in action for injuries, § 70, p. 
1126, n. 54 

Inspection, duty of manufacturer as regards lia¬ 
bility to consumer, § 59, p. 1107, n. 91 
Licenses and permits, necessity, § 12, p. 1067 
Negligence, retailer selling bottled beverage in 
which foreign matter is visible, § 58, p. 1103, 
n. 78 
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Beveragcs—Continued, 

Soft (Irinks, post 
Board, 

l^orsoii fnrnishiug l)oard to laborers or servants, 
liabillty for injuries eausc^d by uiiwholesome 
food, § ih\ 

Power to inake regulations, § 4, p. 1040 
Bonds, 

Citrus fniit (knilers, 

Ketroactive eflVc^t, § 10, p. 1(MK> 

Validity oE statute recpiiring boiid gnaran- 
to(4ug payuKMit for frult purcbased on 
(•r('dit, § 0, p. 1054 

Iiuport(u’ of a(liiltorat(Kl g(4atino improperly rc- 
sold by pur(*has(‘r, right to reeover from piir- 
<!luis(n* ainount pald to fedcral authorities 
uudtM’ boiul, § 2 
Milk d(‘al(‘rs, 

Coustllutlonallty of statutos rocpilriug boiid 
s('cm'lng paymont for luUk purebasod, § 
«, p. 1050 

Ooustruellon and oporatimi, § 10, p. 1005 
Keixud of Htalute r(xinlring, off('ct, § 11 
Hei)OSHessiou of selwd goods, § 51 
BoiKss, liabllity of koeiKn* of publb; oatlng place for 
injurios oaus(Ml l)y fragmeuts, § 01, n. It 
Boric a<‘ld, couMtlintlonallty of statiites prohlldting 
sale of food containlng, § 0, p. 1057 
Bottled goods, 

lnsp(X'tion by n^tnller, dnty to eonsmuer, § 58 
Idablllty of iK)ttler to (‘onsumcr, §8 58, 50, pp. 
1105> 1100 

BotHed si>ring waler, al()rag(‘ cnusing unwholesoim'- 
ness, 8 10 

Bottkul wat(‘r, llbel for coiabannalion i)ocauso oE falso 
lab(4lug as to (niriiilve or tli(M’apeutlc offoctH, sus- 
talidng by proof of false and fratiduleut charac¬ 
ter of sucU cluluis, § 54 
Bottl(‘H, 

(Joutributory n(*gUgence of consumor iu falllng to 
exnmltie <a)UteutH, § 57, n, 08 
Delivery of sealed bot(l(‘s to dealers, liabillty of 
bottl(‘r's ag(mt for injiirlt^s to (‘onsumer, 8 r»7 
Milk, iK)\V(‘r of immlcli)allty to make rcgulatious, 
8 0, p. KM52 

Ttuan “Standard milk bottU^s” as excliullng paper 
coniaUu^rs, 8 !>• 

Breud, , 

Air mixed into, inapidlcability of statutory deu- 
nitiou of adulteration, 815, n. 55 
Coastitutionality of n^gulatory «ratutes, § 6, p. 
1053 

Contrilmtory nogligeiice, contiuulng to cliew and 
Hwaliow i)r(nid ufter dlscovering gritty sdb- 
stauce, sutbcleucy of evidence for jury, 8 70, 
p, 1128, u. 05 

Llceuses and pennlts, iiccesslty, § 12, p. lom 
Muulcitml corporatlons, pow(‘r to malas rogida- 
tlous, 8 0, p. 1001 

Old or stale bread, sale not prohlblted if xiot un- 
wholesome, 8 15, n. 87 

Power to regulate business of makiug and selling 
bread, 5 4, p. 1040 
PoUce power of sttite, 8 ^ 

Weight, iiecessity of complying with r^gulations, 
8 14 


“Buildlng,” term as excluding stalls and open booths, 
§ 12, p. 1067, n. 85 

Bulletins, Department of Agriculture, government noi 
limited to matters of analysis adopted therein in 
introducing evidence in forfelture proceedings, § 
54 

Burden of proof, 

Actions for injuries, § 60, pp. 1114-1120 
Instructions, § 70, p. 1120 \ 

Actions for penalties, § 37 
Appeal from rcgulatory orders, § 4, p. 1050, n, 4 
Oriminal jn-osecutions, § 47 ' 

Porfeiture proceedings, § 54 

Invalidity of milk control board’s order tixing 
pricos, 8 4, p. 1047, n. 88 
Soller’s action for price of food sold, § 2 

Business, 

Loss i)y retalier selling iiiiwiioiesome food, 

Liabillty of manti factu rer or wholesalcr, § 60 
Oontributory negligonce, § 67 

Biitter, 

Adulteration, admissibility of evidence as to pro- 
portion of moisture foimd in butter of com¬ 
mereo, § 47, n. 61 

Analysis of stat(Vs (dunuist as adecpiate proof of 
prt^sence of lard, § 47, n. 82 
Complalut charging offtu-ing for sale of firkiii 
containlng lard, butter, etc., suincioncy, § 45, 
n. 7 

Condemuation by state of butter materinis, con- 
llict with fcdoral law, § 50, n. 05 
Dilution of milk, statute protecting butter maiiu- 
facturers, action for poualty to be brought in 
name of persou d(4'ra\ided, 8 32 
Imltation butter, constitutionality of reg\ilatory 
statutes, 8 6, p. 1055 

Injuri('H to consumor, llability of defendant pro- 
fessing to act as (Ustrii)utor and guarantoe* 
lug weight, 8 50, p. 1100, n. 5 
Intent as ohunent of offmise of makiug untruo 
test, § 22 

llenovated butter, 

Constitutionality of regulatory statutes, § 6, 
p. 1055 

Llceuses and permits, nec-essity, § 12, p. 1066 
Hepr(‘seul.hig oh^omargarlno to be butter, effO(‘t 
of statute relating to presumptlve cwidence 
of guilt, 8 47 
Substitutos or imitations, 

Oonstructlon and appllcation of regulations, 

§ 

Indlctment, necesslty of dcscriblng substi¬ 
ti ites, § 45 

Oleomargarine, power of state to forbid addi- 
tion of foreigu substances in imitation 
of butter, etc., § 6, p. 1056 
SoUer’s right to rocover price of butter sub¬ 
stitute, effect of statute prohlblting sale 
of imitation, § 2 

Butter fat, 

Chocolate milk, power of municipality to regu¬ 
late, § D, p. 1062 

Construction and appllcation of regulations pre- 
scrlblug Standard for milk, § 15 
Standard for ice cream, constitutionality of stat¬ 
utes, § 6, p. 1055 , • 
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Caffeine, deleterious ingredient when added to food 
Products, question for jury in forfeiture proceed- 
ings, § 55 

Calves, coDStitutionality of statutes prohibiting sale of 
veal from calf under certain age, § 6, p. 1057 
Candy, 

Oontributory negligenee of consumer in failing to 
discover pin in candy bar, § 57, n. 68 
Municipal regulation of “otber provisions,” stat¬ 
uto ry authorization as including, § 9, p. 1059, 
n. 25 

Cane sugar, term in statute as including beet sugar, 
§ 10, p. 1064, n. 38 
Capias, criminal prosecutions, | 43 
Garbonated beverages, food statutes as including, § 1, 
n. 15 

Care required in general to prevent personal injuries, 
I 57 

Exercise of due care as defense, § 67 
Manufacturer, packer or bottler, § 59 
Restaurant keepers, § 61 
Retaii dealer, § 58 

Carriers, dining cars, liability to consumers of con- 
taminated food, § 61, n. 11 
Caterers, liability for injuries to consumers, § 62 
Certainty, 

Municipal ordinanees, necessity, § 9, p. 1059 
Statutory requirements, necessity, § 6, p. 1057 
Certiorari, review of revocation or suspension of li- 
cense, § 12, p. 1067 
Cheese, 

Annatto used to color pot cheese, applicability of 
statute relating to adulteration, § 15, n. 60 
Coloring matter, power of legislature to prohibit, 
§ 6, p. 1054, n. 53 

Dilution of milk, statute protecting cheese manu- 
facturers, action for penalty to be brought in 
name of person defrauded, § 32 
“Food” as including, § 1 

Prohibition of manufacture from milk from 
which any of fat has been removed, effect of 
statutory exception, § 15 

Chewing tobacco, manufacturer’s liability for inju¬ 
ries from foreign substance, § 58, p. 1106, n. 88 
Chicken, consumer injured by fragments of bones, 
liability of keeper of public eating place, § 61, n. 

11 

Chocolate, “food” as including milk chocolate, § 1 
Cbocolate milk, power of municipality to fix percent- 
age of butter fat, § 9, p. 1062 
Cider, power of municipality to regulate sale, § 9, p. 
1063 

Cider vinegar, imitations prohibited, § 20 
Cireumstantial evidence of adulteration, sufficiency, § 
47 

Citrus fruits, 

Bonds of dealers, retroactive effect, § 10, p. 1066 
Constitutionality of regulatory statutes, § 6, p. 
1054 

Licenses and permits, necessity, § 12, p. 1066 
Power to regulate industry, police power of state, 
^5 

Statute requiring labeling of containers, etc., pur- 
pose, § 3, n. 74 

Civil liability for violations of food regulattes, § 30 
Clerks, 

Criminal responsibility, § 41 


Clerks—Continued, 

Injuries to consumer, liability, § 67 
Coal-tar dye, use in vanilla extract as constituting 
adulteration, § 15, n. 60 ^ 

Coconnt oil, compound of with skimmed milk, Fillea 
Milk Act as impliedly repealing parts of Food 
and Dnig Act, § 15, n. 72 
Coffee, 

“Food” as including, § 1 ^ 

Inspection, negligent omission of retailer, intei- 
vening cause of injuries to consumer, § o7, 
n. 65 

Municipal regulation of ‘‘other provisions,” statu¬ 
tory authorization as including, § 9, p. 1059, 
n. 25 

Puerto Rican statutes prohibiting adulteration, 
validity, § 4, p. 1046 
Cold storage, 

Constitutionality of statutes regulating sale of 
eggs and foodstuffs, § 6, p. 1057 
Violations of regulations, § 28 
Coloring matter, 

Cheese, power of legislature to prohibit, § 6, p. 
1054, n. 53 

Constitutionality of statutes prohibiting, § 6, p. 
1057 

Imitation of genuine, statutory prohibition as vio- 
lated notwithstanding tnithful label, § 23 
Milk, power of municipality to prohibit sale, § 9, 

p. 1062 

Oleomargarine, 

Construction and appHcation of regulations, § 
18 

Power of state to re(iuire or prohibit, § 6, p. 
1056 

Use of as constituting adulteration, § 15 
Vinegar, construction and application of regula¬ 
tions, § 20 

Commission merchants, liability for ponalties, § 33 
Commissioiis, power to make regulations, § 4, p. 1046 
Common table salt, term in statute as including rock 
salt, § 10, p. 1064, n. 38 
Complaint, 

Actions for injuries, § 68 
Actions for penalties, § 36 
Criminal prosecutions, §§ 44^46, pp. 1088-1091 
Forfeiture proceedings instituted on complaint of 
state bealth officer, § 52 
Conclusiveness, 

Allegations in libel in forfeiture proceedings on 
consideration of exceptions thereto, § 54 
Chemical analysis showing adulteration, § 47 
Concurrent cause of injuries, insufflcient cooking of 
pork infected with Trichinella, § 57, n. 65 
Condemnation, 

Citrus fruit containing arsenic or its derivatives, 
validity of statute, § 6, p. 1054 
Deleterious food products, police power pf state, 
§ 5, n. 20 

Forfeitures, generally, post 
Condensed milk, 

Constitutionality of regulatory statutes, § 6, p. 
1055 

Seller’s right to recover price of product not 
complied with pepal statute, § 2 
Condiments, 

“Food” as including, § 1 
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Oondimonts—Continued, 

Li<‘ens(‘s and pormits, necesaity, § 12, p. 1067 
Condition procedent to iinpositlou of ponalty, failnro 
of oin(‘or to porform as d(‘foiisc, § 34 
Condltions procodcait to crimhial prosocutions, § 42 
Conditions pi’0('('d('nt to forfoitiiro proceoclings, § r>2 
Confectionory, “food” aa including, § 1 
ConfcctioiiH, 

Automatic vonding machinos, powoi* of munici- 
pality to regulato, § 9, p. 1000, n. 44 
Licons<‘s and permits, m^cessity, § 12, p. 1007 
l^)vver of l('gislaturc to regulate biisiuess of scll- 
iiig, § (J, p. 1052, n. 31 

'ConTossion of judgniont, statutory bonds of milk doal- 
ors, § 10, p. 1005 

Ooufiscatlon. Forfclturos, generally, post 

Coiiflict betw(KUi state and fodoral power to regulate, 

Oougr(\s.s, power to make rcgulatlons, § 7 
OonsignnuMit, coustnictlon of mllk control law as In- 
uppll<'al)le to, fS 14, n. 49 

(Jonsolidatlon of apponis from rcgulatory ordors, § 4, 
p. 1050, n. 5 

Constitntioiiality. Validity of rcgulatlons, generally, 
post 

Gonstruotlon of rcgulatlons in gcneral, § 10, pp. 1003- 
1000 

Cons\iin(‘rs, rogiilatlons, purpose of rcgulatlons as be- 
Ing protection of, S 3 
Contracts, 

Autliorlty to make eontraot of sale, necesslty as 
regards offense of kcoplng commodity for 
sale, § 20 

Food Htatutofl as affectlng contracts for sale of 
food, § 2 

'Oont rlbutory negllgence, 

Defense to action for Injuries, § 07 
Tnstruetious, § 70, p. 1130 
Nee(‘ssUy of proof, § 09, p. 1115, n. 09 
Persona! injuries, § 57 
Questlon for Jury, § 70, p. 1127 
SullUdeney of evideuee, § 09, p. 1123 
Cooklug, 

Insunieient cooldng of Infeeted pork as concur- 
riuit eause of Injtirles, § 57, n. 05 
Munl<*Ipnl regulation of *‘othor provlslons*’, stat- 
utory authoriJiutlon as including cookod 
foods, 8 0, p. 1059, n. 25 

Natur<‘ of artielo as food, absence of euoking as 
factor, § 1, n. 1 

Co-operative imirketlng associatlons, status as dls- 
trlbutors wlthlu mllk control act, § 9, p. 1004, n. 
3a 

Co-otKnn\tlves, mllk broker or jobber as subjeet to 
prlce-Oxlng order wben bnylug from, § 14 
'Oorn, unground corn as feed for domestic anJmals 
and poultry, 11, n, 27 
^CorfK>rations, 

Crlmltial llabUlty of omeers and stockholders for 
vlolation of pure food laws by manager, § 41 
ImprlBoiumnit for offemses, inapplicabllity of stat¬ 
ute provldlng for, § 49 

Name, coi-porate dcalers In substitute dairy prod- 
uts, validity of statutes prohlbltlng certain 
wardH as part of trade or corporate name, § 
.6,.p. 1065 


Gorporations—Continued, 

Receiverahip procecding in federal court against 
corporate milk dcalor as proper action for 
distribution of proceeds of bonds, § 10, p. 
1065, n. 49 

Varianee betweeu allegation of defendanfs 
ag(incy for Corporation and proof of partmn*- 
sbip, § 46 

“Whoever” used in statute as including, § 10, p, 
3064, n. 38 

Costs, 

Actions for penaltic^a, leave to serve aiuended 
complaint on payinent of costs, 8 36 
Porfcitnro procoedings, § 56 
Ropossosslon of soiiied goods o-n payment of costs, 
§ 51 

Cottolene, construction and application of regulations, 
f 10 

CottoustMHl oako, sufllclency of infovmation contaluing 
Word not used in statute, § 44, n. 04 
Cows, 

Municii)al corporations, power to make regula¬ 
tions as to milch cows, eto., § 9, p. 1002 
Tuboi^culln test, ueccjssity of complying with re- 
quirement imposed by City, § 15, n. 76 
Crearn. Mllk and milk products, gifiierally, post 
Orodlbillty of witnesses, questioii for jury in actions 
for injuries, § 70, p. 1129 
Orimlnul prosccutions, 8§ 3i)-40, pp. 1086^1095 

Civll actions for pcuuilties as prechided by, § 30 
Oomtdalnt, §§ 4^4-46, pp. 1088-K)01 
Oonduct of (!Ounsel in attempting to sbow prior 
prosecution, effect in action for injuries, § 
70, p. 1124 
D(‘fenses, § 40 
10vid('nce, § 47 

Indiciimuit or informatlon, §§ 44-46, pp. 1088--1091 

Instituting, § 39 

Instructlons to jury, § 48, n. 80 

IssiujH and proof, § 46 

Miuuifactunu’’s llabillty to clealer.for cost of le- 
gal aorrlces in defendiiig proseciitions, § 60, 
n. 10 

Dersons entltled to institute, g 39 
Persous liable, § 41 
Ib-elimlnary procecdlngs, § 42 
Drocess, § 43 

Questioiis for jury, § 48, n, 80 
ltevU‘W, § 48 

Hentena^ and punlslimont, § 49 
SubtK)enaR for witnossca, § 43 
Trial, g 48 
Varianee, g 40 

Cumulative recovery of penalties, § 31 
Oustoms and usages, 

Care requlred of mamifacturer, etc., to prevent 
injuries to consumer, custom of other manu- 
factiirers as test, § 59, p. 1107, n, 05 
Oustomers bolplng themselves to drlnks, effect as 
Invitatlon by storekeeper as regards llabillty 
for injuries, § 67, n. 62 

Defense that sale was made in accordance with 
trade usage or custom repugnant to statute 
imposing penalty, § 34 

Labeis showing approximate quantlty in accord¬ 
ance with trade custom, defense to prosecu¬ 
tion for misbranding, g 4k) 
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Dairies, 

Municipal corporatioris, power to regulate, § 9, p. 
1062 

Registration, noncompliance with statute, seller’s 
right to recover price of milk, § 2 
Dairy products, manufacturers and sellers of, status 
as distributors within statute dealing with fluid 
milk and cream, § 10, p. 1065, n. 39 
Dealers, 

Citrus fruits, 

License and bond, validity of statutory re- 
quirements, § 6, p. 1054 
Statutory bond, retroactive eifect, § 10, p. 
1066 

Guaranty against adulteration or misbranding, 
effect as regards liability for adding injuri- 
ous substanees, § 40 
Indictment, description of accused, § 45 
Liability for injuries or losses, §§ 58-60, pp. 1103- 
1109 

Licenses and permits, generally, post 
Milk, 

Bonds guaranteeing payment to producers, 
construction and operation, § 10, p. 1065 
License and bond, constitutionality of statu¬ 
tory requirements, § 6, p. 1056 
Presumption of intent to use or sell prohibited 
foodstuffs from possession thereof, § 47 
Privilege tax on retailers, milk distributing 
plants as “Stores,” § 10, p. 1065, n. 39 
Regulations, purpose of regulations as relating 
to protection or punishment of dealers, § 3 
Retail dealers, 

Care required to prevent injuries to consum- 
er, § 58 

Coiisisteney of verdict in favor of retailer 
and against manufacturer in action for 
injuries caused by pancake flour, § 71, n. 
84 

Joinder of manufacturer and retailer as de- 
fendants in negligence action, § 65 
Liability for injuries to consumer, § 58 
Loss of business, etc., resulting from sale of 
unwholesome food, liability of manufac¬ 
turer or wholesaler, § 60 
Transactions with wholesalers, applicability 
of statutes requiring statement as to 
quantity on packages, etc., § 14 
Substitute dairy products, validity of statutes 
prohibiting certain words as part of trade or 
corporate name, § 6, p. 1055 
Wholesale dealers, 

Liability for loss of business, etc., by retailer 
selling unwholesome food, § 60 
License, power of municipal Corporation to 
require, § 9, p. 1060, n. 38 
Licenses and permits, necessity, § 12, p. 1067 
Penalties, liability, § 33 
Transactions with retailer, applicability of 
statutes requiring statement as to quan- 
tity on packages, etc., § 14 

Death caused by eating unwholesome food, damages 
reco ve rabie, § 71 

Decomposed, meaning of term, § 15, n. 61 
Decomposed food, seller’s right to recover price of 
sound articles of food sold for future delivery. 


Decree. Jud^ent, generally, post 
Default, actions for penalties, hearing as prerequisite 
to fixing of amount of fine or penalty, § 38 
Defenses, 

Actions for injuries, § 67 
Actions for penalties, § 34 
Criminal prosecutions, § 40 

Burden of proving affirmative defense, § 47 
Negativing in indictment, § 44 
Forfeiture proceedings, § 53 
Definitions, § 1 

Adulteration, § 15; § 51, n. 08; § 50, p. 1108, n. 2; 

Article, § 51, n. 98 

Decomposed, § 15, n. 61 

Economic relationship, § 14, n. 49 

Expose for sale, § 26, n. 74 

Homogenized mixture, § 14, n. 49 

Macaroni, § 45, n. 10 

Manufacturing milk, § 14, n. 49 

Purchased, § 14, n. 40 

Semolina, § 45, n. 10 

Statutory definitions as controlling, § 12, p. 1067 
Unwholesomeness, § 16 
Delivery, 

Article delivered in one state after sale in an- 
other, transaction as violating law of such 
States, § 25 

Nonintoxicating beverages to retail dealers, pow¬ 
er of municipality to require licenses for 
truck drivers, § 0, p. 1063 
Sealed bottles to dealers, liability of bottler’s 
agent for injuries to consumer, § 57 
Demurrer, allegations of negligence, sufficdency, § 68 
Departments, power to make regulations, § 4, p. 1046 
Descriptive allegations in indictments, § 45 
Destruction of unwholesome food, etc,, 

See, also, Forfeitures, generally, post 
Oosts and expenses of seizure and coudemnation, 
liability under federal act, § 56 
Federal Pure Food and Drugs Act, § 51 
Individual liability of ofiicer exceeding authority, 
§ 50 

Notice as prerequisite, § 52 
Police power, § 50 
Dilution, 

Milk, action for penalty, bringing in name of per- 
son defrauded, § 32 

Milk with water, action for penalty, defense that 
seller told buyer and inspector that water 
had been accidentally spilled into milk, § 34 
Milk with water as constituting adulteration, § 15 
Orange juice preparation when sold to consumer, 
Applicability of federal statute, § 15, n. 60 
Liability to condemnation as adulterated, § 
51, n. 98 

Dining cars, operatoPs liability to consumer for serv- 
ing unwholesome food, § 61, n. 11 
Directed verdict, actions for injuries, § 70, p. 1125 
Discretion, 

Court, actions for penalties, leave to serve amend- 
ed complaint on payment of costs, § 36 
Department or officer in determining whether to 
institute criminal prosecution, § 30 
Jury as to amount of damages for personal inju¬ 
ries, § 71 

Legislature in requiring notice or hearing before 
destruction of foodstuffs, § 52 
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I )lscroti()n—Ooiiti nuod, 

or board as ro^rarda license or permit, § 12, 
p. 1(M)<) 

K(^g\ilat()ry orders, reviow by courts, § 4, p. 1051 
Milk, i>()\v(‘r of inmiidpality to protect against, 

§ 0 , p. 10(12 

Pr()t('cti()ii of milk, constitutionality of statutos, 
^ (i, p. 1055 

Pis('asod aninials, 

A(lult(o*at ion withiu statut('s as inoluding prml- 
ucts of, Ii 15 

Animal containing trichinae, ^ 58, p, 1104, n. 80 
rro(hH*ts of as subjicit to rog\ilations reUiilng to 
\m\vhol(‘som(m('ss or uutltuoss for uso, § Ki 
VSale foi’ food, prh‘(‘ not ro(‘overable, § 2 

l>is(‘aso(l porsous, munhdpal corporatlous, powor to 
prohiblt (unploynumt, § 0, p. 1000, n. 20 
Dismlssal, 

Actious for iiijuHcvs, § 70, p. 1125 
Libo! in forAdlurt^ proc(HalIngs, summary dis- 
inissal, § 54 

IMstribulion of proceods of stalutory bonds of milk 
(loalors, {j 10, p. 1005 
Disl rlbntors, 

K(T(‘ct of lalxd as r(4)rosontlng distributor to bo 
luanufacturor, (pmstlou for jury in actiou for 
Injurios, 8 70, p. 1128, n. 08 
Ifhild milk and (‘nnim, applicabillty of stattito 
to manu factur(u*s and H(41(‘rs of dairy prod¬ 
ucis, § 10, p. 1005, n. 20 

Milk control act, co-opcratlvo mark(41ng assocla- 
tlons as, H 10, p. KHM, n. 28 

Plstrlot attornoy, 

Tnstlinllng rorf(*ltnr(^ pro<*oodlngs, S 52 
Xnstltutlng ])r()S(Mnillon undor fodoral statuto, § 
-12 

Dlstrict; of OoUunhia, powor of ('longr(‘ss to regulato 
salo of food producis. § 7 
Drlnlc, food distlngulsluMl, § 1, n. 1 
llrlnking glasH(\s, st(U‘lliJcation, powor of municlpality 
to r(Mpilr(‘, § 1), p. 1000, n. 42 
I>nigslor(‘s, valldlty of rc^gnlatory ordluauce iuai)- 
pllcublo to, § 0, p. 1001 

Karnings, loss lMK*aus<‘ of lllnc‘ss eausod by unwholo- 
somo f(K>d, r(S'ov(n‘y, g 71 
Katlng plao(‘s. Itostaurants, gonovally, post 
Kconomlc d(‘prc‘sslou, oiH^ratlon of food laws not af- 
fo('t(al by, S 10, r». UMIO 

K<‘ouomlc rolatloushlp, d(4biitlon of torm as usod In 
statuto rog\ilatlug milk prlcos, § 14, n. 49 

Adultorntlou, (uitlrc^ lot of frosson (‘ggs, sulRclon- 
oy of ovidiuioo in forfoituro procoodings, § 
54, m 40 

Oomplalnt and Information adoptlug composito 
langnag(‘ of two statul(‘s, sidlicioncy as charg- 
ing salt^ of adultoratod food, § 44, n. 94 
Oondomnation prococallugs, InsiKH^iou to separate 
good from bad, § 50, n. 90 
CJonstittitlonality of rogulatory statutos, § 0, p. 
l(r)7 

Food statutes as Inoludlng, § 1, n. 15 
X^roHocaitlon for vlolating regulations, questlons 
for jury, 8 48, n. 86 


Kggs—Continued, 

Substitutes or imitations, information alleging 
falsity of label represeuting tbat arti do 
was substitute for eggs, sufRciency, § 45, n. 10 
Election of remedies, action for injuries, § 06 
Employees, 

Actions for penaltios, evidence of sale by de- 
fendaufs agent or servant as admissihle 
under complaint allegi ng illogal sale by (\q- 
fendant, § 20 

Orimimil responsibility, § 41 
Ice croam dispensed by retailer and employeo by 
removi ng it from Container in small quanti- 
ties, liability to consumor injnred by foreign 
matter, § 01, n. 11 

Indictment for illogal sale, etc., by defendant as 
sur)ported by evidencci of sale by employoe, 
§ 40 

Injuries to oousumer, liability, § 57 
Manufacturer’s liability to consumor for n('gli- 
genc(‘ of, § 59, p. 1108 

Forson funiishiiig board to laborers or servants, 
liability for injuries caused by unwhole- 
somo food, § 62 

Sale by euqiloyee of milk Ixdow minimum price 
as prima faole evidence of assent by em- 
ployer, § 47, n. 59 

Violation of food law by, principars liability for 
pinialty, 8 22 

Enforeornent of food laws, institution of criminal 
prose<*utions, § 29 
Evidence, 

Actions for injuries, § 09, pp. 1114-1124 

Instructions to be in eonformity, § 70, p. 

1120 

Actions for ptmaltlos, § 27 

AdmisHU)iUty under pleadings, § 20 
• Additional evidence, remand of cause for purpose 
of ou revi('w of r('g\datory order, § 4, p. 1051 
Ai)peal from regnlat^ny ordors, § 4, p. 1050, n. 4 
drlmiual prosecutions, 8 47 
Forfei ture pro(*(Haliugs, 8 54 
lbir<^ food Htatut(‘H as atT('cting nilos of evidence 
iu actions for dnmnges growiug out of sale 
and (lelivery of food produets, § 2 
Buniciemw, llcens(^ l>r()ccH?(Ungs iuvolving dealers 
In milk, etc., § 12, p, KHil), n. 94 
Excel >tionH, 

Actions for p(maltt(‘s, burd(m on defendant to 
bring lilms(4f wlthin cxceptlon, § 27 
Llbel iu forfeiture proceedings, 8 54 
Negat.lving in complaint in action for peualty, § 
2(5 

Negativiug statutory oxeeptions in indictment, 

§ 44 

Exemptions, inspection regulations, construction and 
effect, 8 12, p. 1(>7() 

Expert testimony, comparative weight of testimony 
of voterinarians and of lay witnesses, quostion 
for jury, 8 48, n. 86 

Exposii for sale, meaniug of term, 8 26, n. 74 
Extract, “flavor” not synonymous, § 45, n. 10 
Extraterritorlal effCKit^ statutos prohibiting maklng 
or selling of article of food, § 2 
Farm produets, jxiwer to regulate marketing, police 
power of state, § 5 

Fats, ftlled milk aets, constltutiouality, § 6, p. 1050 • 
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Federal courts, 

Reeeivership prooeeding against corporate milk 
dealer as proper action for distribution of 
proceeds of bonds, § 10, p. 1065, n. 49 
Review of administration of milk marketing or- 
der, § 14 

Federal Food and Drugs Act, constitutionality, § T 
Federal govemment, 

CJosts against not aJlowable in forfeiture proceed- 
ings, § 56 

State Milk Control Act as applicable to persons 
dealing with, § 10, p. 1065 

Federal meat inspection act, penal provision as af- 
fording no basis for recovery from packing com- 
pany for injuries to consumer, § 59, p. 1108, n. 2 
Federal Pure Food and Drugs Act, 

Forfeitures, post 

Guaranty that articles are not adulterated or 
misbranded as defense to prosecution, § 40 
Prosecutions for violation, preliminary proceed- 
ings, § 42 

Pulpose of condemnation provisions, § 51, n. 98 
Federal security administrator, promotion of hon- 
esty and fair dealing in interest of consumers, 
scope of power, § 4, p. 1047, n. 87 
Federal soldiers’ horne, governor of as subject to state 
food law, § 10, p. 1065 
Federal statutes, 

Constitutionality, § 7 

Marking, branding, or labeling, construction and 
operation, § 12, p. 1070 
Feed, definition, § 1 
Fees, 

Inspection, generally, post 
Licenses and permits, generally, post 
Filled milk, 

Construction and effect of regulations, § 15 
Prosecution for sale, sufficiency of Information, § 
45 

Filled milk statutes, 

Constitutionality, § 6, p. 1056 
Constitutionality of federal act, § 7 
Implied repeal of parts of Food and Dmg Act 
relating to compound of skimmed milk and 
coconut oil, § 15, n. 72 

Filth, imperceptibility to consumer, immateriality as 
regards liability to confiscation, § 51, n. 98 
Findings, 

Actions for penalties, necessity of showing viola¬ 
tion of law, § 38 

Forfeiture proceedings, review refused wbere ev- 
idence allegedly supporting contrary finding 
is not part of reeord, § 55 
I/icense proceedings, § 12, p. 1068, nn. 90, 92 
Preliminary notice of finding of violation, prose¬ 
cution not barred by failure to give, § 42 
Proceedings resulting in regulatory orders, § 4, 
p. 1049 

Fines, propriety of sentence imposing both fine and 
imprisonment, § 49 
Fish, 

Canned fiSh, res ipsa loquitur doetrine inapplica- 
ble a» Against retail grocer, § 69, p. 1119, n. 
98 

Oold sfeorage, time ‘limitations, § 28 
CkMQLtributory negligence of consumer in failing 
to remove concealed tag, § 57, n. 68 


Fish—Continued, 

Licenses and permits, necessity, § 12, p. 1066 
Restaurant keeper’s liability for injuries to cus- 
tomer caused by presence of tag required 
by regulations, § 67 

Flavor, “extract” not synonymous, § 45, n. 10 
Flavoring extracts, municipal regnlation of “other 
provisions,” statutory authorization as including, 
§ 9, p. 1059, n. 25 
Fodder, 

Definition, § 1 

Poisonous fodder causing injury to or death of 
animals, seller’s liability, § 64 
Foreign countries, 

Deleterious matter in figs prepared for sbipment 
to foreign purchaser, liability to seizure, § 
51, n. 98 

State statutes regulating imports, conflict with 
federal power, § 8 

Foreign States, contraets of sale, enforceability not- 
withstanding prohibitory statute of state of fo¬ 
rum, § 2 

Foreign substances, 

Adulteration of milk as including admixture of, 
§ 15 

Expert testimony, necessity as regards raising of 
jury issue as to cause of illness, § 70, p. 1128, 
n. 66 

’ Failure to discover as constituting negligence, 
question for jury in actions for injuries, § 70,. 

p. 1126 

Indictment charging addition of unknown foreign 
substance, admissibility of evidence as to na¬ 
ture thereof, § 46 
Personal injuries, generally, post 
Res ipsa loquitur doetrine, § 69, pp. 1115-1120 
Forfeitures, §§ 50-56, pp. 1095-1101 

Authority to seize goods, federal act, § 51 
Conditions precedent to proceedings, § 52 
Conflict with federal law by state’s attempt to 
condemn butter materials, § 50, n. 95 
Costs, § 56 

: Repossession of seized goods on payment of^ 

§ 51 

Decree of forfeiture, 

, Binding effect, § 51, n. 1 

Necessity of notice, § 52 
Defenses, § 53 

Entire shipment or contents of separate packages 
as subject to condemnation, § 51, n. 98 
Evidence, § 54 
Expenses, § 56 

Federal Pure Food and Drugs Act, §. 51 

Imported goods, § 51 

Instituting proceedings, § 52 

Intervention, § 51 

Jury trial, § 55 

Necessity, § 50 

Notice of seizure, etc., necessity, § 52 
Ofllcer exceeding authority, individual liability, 
I 50 

Pleadings, § 54 
Police power, § 50 
Preliminary proceedings, § 62 
Questions for jury, § 55 
Repossession of seized goods, § 51 
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Forfeitures—Continued, i 

Retum of peized goods, payment of costs as con- 
dition, 8 50 
Revicw, § 55 

Search warrant, revenue ofll(‘ers acting under, 
admisHibility of ollloers’ tentimony, § 54 
Trial, 8 55 

Frankfurtcrs, prescnoe of wiro, sufiici('n(‘y of ovi- 
deiioe of negligcuce of nianufactnror, 8 00, p. 1122, 
n. 35 
Fraud, 

Conviction for solling misbrauded olivo oil, pro- 
prloty imdor count bas(‘d on statnb^ protoct- 
iiig partioular buyer from doooption, 8 "10, 
n. 43 

Intcnt to dofraud as oleinont of offensos, 8 22, n. 
20 

Lcglslativo rogtilatlon rathor than dostrnctiou 
of busiucsfl as romody for fraiid in sale 
of wholosonio prodnots, 8 0, p. 1053, n. 11 
Frotoction of pnbllc» as purposc of regulat,ious, 

§ 3 

Sale of r)rodnet;s so prepared as to d(^fraud, of¬ 
fense, 8 25 

Frlght, UUk^hs cnused by seelng iuseets In food, rlght 
to reeovor daniagt's, § 57 
Fruits, 

Food statutes as includlng, § 1, n. 15 
Lalwllng, constitiitlonality of statutes denonne- 
hig mislabellng, 8 0, p. 1057 
Mtmlelpal (^)rporntionH, powor to regulate sale, 

8 0, p. ICKK) 

Powcu’ of l(‘glslaturo to regulate fnilt industrios, 

8 i\ p. 1052, n. 31 

Furnisbing adiilterated or unwholesomo food as of¬ 
fense, § 27 

Gclatine, purcbaser of adullorated gelatine reselling 
for food, rigUt of linporler to reeover from r)ur- 
ehaser nmount pald to federal authorities under 
bond, 8 2 

Glfts, eonstltutionallty of statutes prohlbitlng with 
paeUaged f(K)d produets, 8 0, p. 1057 
Glass, 

Adulteratlon as rt^sultlng fn)m pieees of broken 
glass in bottlc of eroam, 8 50, p. 1108, n. 2 
Cousumer Injured by, liablUty of manufaetiirer, 
pueker or lH)ttl(‘r, 8 58, p. 1100, n. 88 
Rvidence of swallovvlng of as bemg in Itself evl- 
dence of Injury, 8 00» P* 1^122 
Frestaiee in sealed package of oats sold by r(i- 
taller, siiflieieney of evidcaiee for Jiux § 70, 
p. 1120, u. 58 

Fi*esence of as wurranting apjOleation of res ipsa 
lo(piitur doetriue, 8 00, p. 1110, n. 73 
Glucoso, judiclal notice tliat glucose enters luto many 
different artieles of food, 8 37 
Goveuniinent agents, inlsbrandlng by as defense iu 
<‘Oudeninatlon proeeeding, § 53 
Gradlng, mllk and en^arn, coustitutionallty of r<‘gii- 
latory statutes, S 6, p. 1055 
Gradlng of food stiiffs aecordlng to statute of state 
from wldeli shlpptid, rights of buyer in another 
state haviug blgber Standard, § 2 
Guaranty, 

Agaln^t adulteratlon or mlsbranding as defense, 
burden of proof, 8 47 
36 C.J.S.-88 


Gnaranty—Contlnued, 

Articles are not adulterated or mlsbranded as* 
defense to prosecution, 8 40 
Exonerating seller from criminal liabillty, effect 
in damage aetion by (‘onsumer, 8 57, n. 02 
Injuries to consumer, liabillty of defendant pro- 
fessing to act as distributor of brand of but- 
ter and guaranteeing welgbt, § 50, p. 1109,, 
n. 5 

Pnrity, guarantoFs llability to retail('r for p<'n- 
alty ineurred by retalier b(H‘atise of im- 
purity, 8 60, 0 

Guin, xnuni<'ii)al regulation of “other provisions,” 
stattitory authorizatiou as ineliidliig, 8 0, p. 1050,, 
n. 25 

ITandlers, mllk, meaning of term, 8 10, p. 11X54, n. 38 
llawk<u-s and pc^ddlers, mnnieipal eorporattons, pow- 
er to prohibit, 8 0, p. 1030 
Health, 

Po\v(M- of numleipallly to pass ordluanoes pro- 
motiug luMilth, effeet of enuctrnent of pnni 
food law, 8 11 

Proteetlon of as purpose of regiilatlons, 8 3 
Health der)arlm(‘nt or board, 

Dalry produets, issuanee of lieenst' to sell, eon- 
Ktltutionality of statute vestlng dlseretion 
in board, 8 6, p. 1057 

Pistriet of (Jolumbla, eonstitutionality of fed('nil 
statute prohlbitlng produeing lu or seucling 
into of mllk, eto., wlthout liealih olU(‘er’s 
X)ermit, 8 7 

Health department or board, 

Xdeeuses and p^uiuits, liearlngs on applieations, 
I)()wer to preserllu^ niles, 8 12, p. 1(K58, n. 90 
Pormit, sale of mllk, laek of as prtHduding re- 
eovery of prleo, 8 2 

Power to mak(‘ r(‘gnlatlons, 8 4, p. 1016 
Health oHleers, foi^foiture proets^dings institnted on 
eomplulnt of state health olllec^r, 8 52 
Hearlng, 

A(*ti(ms for penaltles, neeessity, 8 5^ 

I/leense proeeediugs, 8 12, p. 1(K58, n. 90 
Opporiuuity for as couclitlon preecKient to for- 
feilure liroeeedings, 8 52 

OpT)C)rtunlty prior to complalnt, prosc<'utlon not 
harred by fallure to afford, 8 *12 
Ib'ellmlnary hearlng, sunicleney of evI<U‘nee to 
warrant holdlug aecused to auswer, § 47 
ProetHKlings resultiug iu regtilatory orders, 8 4, 
p. 1048 

HomogeulKcal mixture, dellnltlon of term, 8 14, n, 49 
Honoy, marklngs on contalnei*s, coustitutionallty of 
r(‘giilatory statutes, 8 6, p. 1057 
Ilours of salo, 

Food, TK)wer of rognlatlon by state, 8 6, p. 1052 
Munieipal corporations, powor to regulate, § 9, p. 

tm 

Nouintoxieathig drluks, powor to regulato, mu- 
nlcipal coriKjratlons, § 9, p, 

Ice enuun, ^ ^ 

Butter fat Standard, eonstitutionality of statutes, 

§ 6, p, 1055 

Dlstriet of (blmnljia, eonstitutionality of federal 
statute prohibiting produeing in or sendlng 
Into wlthout pormit, § 7 

FreeyJng, validlty of munieipal ordinanee as to. 
method of, 8 9. p. 1062, n. 4 
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Ice cream—Continued, 

Freezing of mixture prepared by anotber as vio¬ 
lati ng statute applicable only to complete 
manufacture, § 24 

Injuries to consumer, Hability of retailer and em- 
ployee removing ice cream from Container in 
small quantities, § 61, n. 11 
Licenses and permits, necessity, § 12, p. 1067 
Municipal regulation of “other provisions,” stat- 
utory autborization as including, § 9, p. 1059, 
n* 25 

Power to make regulations, municipal corpora- 
tions, § 9, p. 1061 

Illegal acquisition of food by injured consumer, de¬ 
fense by raanufacturer, § 67 
Illegal manufacture, sale, and iK)ssession, §§ 24-26 
Illegal sale, price not recoverable, § 2 
Illness, 

Damages, § 71 

Personal injuries, generally, post 
Pork, generally, post 

Proximate cause, admissibility of evidence, § 69, 

p. 1120 

Seeing insects in food, proximate cause, § 57 
Imitations or substitutos, 

Butter, constitutionality of statutes regulating 
sale of imitation butter, § 6, p. 1055 
Constitutionality of statutes prohibiti ng dealers 
in substitute dairy products from using cer- 
tain words as part of trade or corporate 
name, § 6, p. 1055 

Construction and effect of statutes forbidding 
manufacture or sale, §§ 17-20 
Eggs, Information alleging falsity of label rep- 
resenting that article was substitute for 
eggs, sufficiency, § 45, n. 10 
Indictment for selling butter substitutes, neces¬ 
sity of describing substitute, § 45 
Intent or faet of conseious imitation, inferring 
from faet that article sold is imitation, § 47 
Lard, construction and application of statutes, 
§ 19 

Manufacture of imitating comix)unds as offense, § 
24 

Necessity of showing Standard of comparison 
where coniplaint in action for penalty al¬ 
leges imitation, § 36 

Notice to purchasers, failure to give as grava¬ 
men of offense, § 23 

Oleomargarine, construction and application of 
statutes, § 18 

Vinegar, construction and application of regula¬ 
tions, § 20 

Implied repeal^of regulations not favored, § 11 
Implied warranty, theory of action for injuries caus- 
ed by unwholesorae food, § 66 
Importation, 

Action for penalty for selling adulterated article, 
defense that article was imported, § 34 
Examination and exclusion of adulterated or mis- 
branded artieles sought to be imported, § 51 
^alidity of state statutes, conflict with federal 
power, § 8 

Importers, adulterated gelatine resold by purchaser 
for food, right of importer to recover from pur¬ 
chaser amount paid to federal authorities under 
bond, f 2 


Imprisonment, violations of regulations, § 49 
Indictment or information, 

Food violations, §§ 44-46, pp. 1088—1091 
Issues, proof and vari ance, § 46 
Particular allegations, § 45 
Monitions and attachments in forfeiture proceed- 
ings, issuance on unverified inforinations, § 
52 

Injunction, 

Cancellation or enforcement of license to deal in 
milk, etc.. § 12, p. 1069 

Illegal contract for sale of milk to state insti- 
tution, restraining payments thereon, § 2 
Regulatory orders, necessity of first exhausting 
remedy by way of review, § 4, p. 1051 
Violations of food or milk statutes, § 29 
Injuries, 

Liability in general, §§ 57-64, pp. 1101-1111 
Actions, §§ 65-71, pp. 1111-1130 
Personal injuries, post 
Innocence, presumption of, § 47 
Insects, 

Illness caused by seeing in food, proximate cause, 
§ 57 

Presence in bottled beverage, sufficiency of evi¬ 
dence for jiiry in action for injuries, § 70, p. 
1126, n. 54 
Inspectioii, 

Bakery products, validity of ordinance as fo 
Products baked outside municipality, § 9, p. 
1061 

Constitutionality of statutes providing for inspec- 
tion of foodstuffs, § 6, p. 1057 
Construction and effect of inspection laws, § 12, p. 
1070 

Disclosure of foreign substance, question wheth- 
er proper inspection would have resiilted in, 
submission to jury in actions for injuries, § 
70, p. 1126 

Eggs, separation of good from bad in condomna- 
tion proceedings, § 50, n. 96 
Imported goods, § 51 

Injuries to consumer, liability of sellcr not pre- 
cluded by statutory inspection, § 67 
Manufacturer, duty of as regards liability to 
consumer, § 59, p. 1107, n. 91 
Meat, injuries to consumer, penal provision of 
federal statute as affording no basis for re- 
covery from packing company, § 59, p. 1108, 
n. 2 

Milk, power of municipality to require, § 9, p. 
1062 

Municipal corporations, power to provide for, § 9, 

p. 1060 

Negligent omission of retailer as intervening 
cause of injuries to consumer, § 57, n. 65 
Negro inspectors, evidence of employment of 
inadmissible to show ineificiency, § 69, p. 
1121, n. 16 

Oleomargarine, validity of statutes, § 6, p. 1056 
Places for sale of nonintoxicating drinks, power 
of niunicipality, § 9, p. 1063 
Prosecution for selling underweight calves, in- 
struction as to reliance on inspector’s stamp, 
§ 48, n. 86 

Recovery of excessive market inspection 'fees 
paid, § 12, p. 1070 
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nspoctiou—Contiimod, 

Ketail<'r, dnty to consumor, § 58 
■nstru(‘ti()ns to jui^y, 

Actions for injuricas, § 70, p. 1129 
Actioufi for iKuiuUlcs, § 3^8 
(’riininal i)ro8c<‘utions, § 48, n. 80 
fiusurcr, 

Naturo of Uabillty of iunkwiKU*, § 01 
Natur(‘ of Hability of iuaiuifact\iror to consumor, 
§ 59, p. 11(^8 

Natun' of i)ro<liicor’s Hability to consumor, § 57, n. 
72 

lutout, 

(Haitnant to purlfy product in adultoratcd condi- 
tion whon Kliii>r)od, admlsslbillty of ovidonco 
in forf(4turo procoodinji^H, § 54 
KlonuHit. of offousoH, § 22 
Burdou of ihxkIF, § 47 
Kxposbij^ for salo, otc., § 20 
N<M‘(‘.HNity of alb^glu^j: In indictmont, § 45 
OwiHU' uot; to us(^ ^coods for food, uiulisclosod in- 
t(‘nt: no d(‘f('UH(‘ to coiuUunuatlou procood- 
iuKH, § 59 

Violato food law, abstmco of as maldng maxitmim 
piuialty iinpropor, § 31 
1 ntorstato trans}>ortaiIon, 

I)at(', ii(a'<^sslty of all(^giug in forfelturo proowd- 
ings, § 54 

S<‘inur<‘ and d<'Kt ructiou of adulterat*cd or mis- 
brand(ul artlch^s. Forf(4tures, genmilly, ante 
Validlty of stato statutos, § 8 
Int,(M*voutiou, 

App(‘al l)y nillk doabu-s from ordor flxing pricos, 
riglit of f>roduc(4’s to Iut(‘rvene, § 4, p. 1050, 
3i. 5 

Forf(4turo iu’oco(Hllngs, § 51 
lnto\'i<’ating n(iuors, 

Whisky, status as food, § 1 
Wiuo, food statut<‘H as Includlug, § 1, n. 15 
issues, 

lb'oof and vnrbuuas 

Actions for injurios, § 08 
(Udnilnal pros<‘(*ntions, § 46 
Forf(4tnr(^ proctHulings, § 54 
Joiuder of <'ounts, actions for Injuries, { 08 
Joinde^r of partios, actions for injurios, § 05 
doint Hability, 

Manufactur(T of coutamlnatod food and sellcr 
thor(*of lu origlnnl packuge, Injuries to con¬ 
sumor, ^ 58 

Purtn(U‘s for p(unilty for iUogai salo by copart- 

lUir, 8 

Judgmont, 

Actions for poualtlos, § 38 

Ponfossion of Jiulgnuuit, statntory bonds of milk 
donlors, § 19, p. 1005 

Oosts, p(u\sonal judgmont against claimant in for- 
foitnre procoodings, § 50 
Forfelturo, 

lUnding offo('t of d(‘croo, § 51, n. 1 
N(‘C(H<sity of notlce, § 52 

I^orsoual judgmcmt against dealer for underpay- 
numt to produoor, authoHty of board, § 12, p. 
1008, n. 90 
Judlclal notiee, 

Forfelturo proccedings, § 54, n, 32 


Judicial notiee—Continued, 

Gliicose as entering into many different articles; 

of food, § 37 
Pure food law, § 08 
Jurisdiction, actions for penalties, § 35 
Jury, 

Actions for penalties, fact questions to be sub 
mitted to, § 38 

Discretioii lu fixing amount of dainages for per- 
sonal injuries, § 71 

Questions for jury in actions for injuries, § 70, pi). 
1124-1129 

Questions for jury in criminal prosccTitions, § 
48, n. 80 
Jury trial. 

Certiorari proccedings involving license, § 12, p. 
1009, n. 02 

Forfeiturc proccedings, § 65 
^eoplng for sale, conviction improper under coni- 
plaint cbarging tbat defendant did “bold out 
for sale,” § 40, n. 43 
Knowknlge, 

Coudition of umvholesome food, prosumption of 
S(41er’s knowledge as regards Hability to 
cons\imer, § 57, n. 02 

Impiitation to manufacturcr of knowledge of con- 
(lition of Products. § 50, p. 1108, n. 3 
Intention to violate state food laws, validity of 
contract oxeeuted in another stato, § 2 
Uiiwholesomeness of food, 

Oonstitutiouality of statute punishing salo ir- 
respectlve of, § 0, p. 1057 
IHamifacturor^s lack of kiiowlcHlge as affect- 
ing liability to consumor, § 50, p. 1108 
Violations of regulations, 

Adulteratlon, inferring from circumstancos,, 

§ 47 

Evid(uice of lack of knowledge of adultera- 
tion, inadniissibillty lu crimiiml prose- 
ention, § 47 

Guilty knowledge as ekmient of offense, § 22 
Oonsum(U'’s right to invoke vlolation of 
statuto as m^gligcuice per se, § 58, p*. 
1104, n. 80 

Indictment as 3'eqiiired to allego guilty 
knowledge, § 45 

Neeessity of pinviug guilty knowledge, § 47 
*‘Kosher,” 

Constitutionallty of statutos probibiting sale of 
meat falsely r(q)resented to be, § 6, p. 1057 
M(‘at falsdy representod to be, intent to defraud 
as gravamen of offense, 8 22, u. 20 
Noti<*e to purchasers or piiblic tliat both kosUor 
and nonkosher ineats are sold, failure to give 
as gi‘aTameu of offenso, § 23 
LalKdlng, 

8ee, also, Maildng and branding, generally,, 
post 

Bottled wator, Hbel for condemnation beeanse 
of false statoments regarding (airatlve or 
therapentic effects, sustaining by proof of 
false and frandulent character of sucli claims, 

§ 54 

Bread, eonstitutlonality of statute requiring iden- 
tiftcatlon of manufacturor, § 6, pp. 1053, 1054 
Citrus friiit coutainers, purpose of statute re- 
qulrlng, § 3, n. 74 
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Xfabeling—Continued, 

Concentrated skimmed milk, words required on 
label, § 6, p. 1065, n. 62 

Constitutionality of statutes denouneing mislabel- 
ing of fruits, nuts or vegetables, § 6, p. 1057 
Constniction and effect of statutes forbidding 
sale of articles falsely labeled, § 17 
Construction and operation of regulations, § 12, 
p. 1070 

Custom of trade to show approximate qiiantity, 
defense to prosecution for misbranding, § 40 
Distributor represented to be manufacturer, oifect 
of label as question for jury in action for 
injuries, § 70, p. 1128, n. 68 
Manufacturers, 

Buty under state statutes, § 12, p. 1070 
Liability for losses suffered by retailer pur- 
chasing mislabeled eans, § 60 
Notice to purchasers or public as permitting sale 
of inferior produets, etc., § 28 
Proprietary foods, constitutionality of statutes 
requiring, § 6, p. 1057 

Kepresentations as to safety, etc., of product, 
manufactui*er’s duty to issue proper instrue- 
tions to guard against dangerous deteriora- 
tion, § 59, p. 1107, n. 95 

Saccharin, use in nonalcoholic carbonated drinks, 
power of municipality, § 9, p. 10G3 
Special meaning to purchasei*, burden of proof 
in forfeiture proceedings, § 54 
Laborers, person furnishing board for, liability for 
injuries causod by unwholesome food, § 63 
Daches, rigbt to serre amended complaint in action 
for penalty, § 86 
Lard, 

Analysis of state’s chemist as adequate proof of 
presence in butter, § 47, n. 82 
‘*Food” as including, § 1 

•Substitutes, construction and application of reg¬ 
ulations, § 19 

X/emon extract, adulteration, barmless coloring mat- 
ter, § 15, n. 60 
Liability, 

Ofiicer exceeding authority in condemning and 
destroying foodstuffs, individiial liability, § 
50 

Penalties for violations of regulations, persons li- 
able, § 33 

Liability for injuries in general, §§ 57-71, pp. 1101- 
1130 

Persona! injuries, post 
Libel, forfeiture proceedings, § 54 
Ltcenses and permits, § 12, pp. 1066-1070 

-Certiorari to review revocation or suspension, § 
12, p. 1067 

€itrus fruit dealers, validity of statutory require- 
ments, § 6, p. 1054 

•Constitutionality of statutes requiring license for 
producers of or dealers in certain foods, § 6, 
p. 1057 

Discretion of officer or board, § 12, p. 1069 
Dlstrict of Columbi a, constitutionality of federal 
statute probibiting producing in or sending 
Into of milk, ete^ without healtb officeres per¬ 
urit, § 7 

FaMure to obtmUi, effect on saleris right to recov- 
er price of milk, § 2 


Licenses and permits—Continued, 

Injunction, cancellatiou or enforcement of li¬ 
cense to deal in milk, etc., § 12, p. 1089 
Milk, prosecution for selling without permit, ad- 
missibility of evidence as to cleanliness of 
dairy, etc., § 47, n. 61 

Milk and milk produets, § 12, pp. 1067-1070 
Power of municipal Corporation to require, 
§ 9, p. 1062 

Milk dealers, constitutionality of statutory re- 
quireinents, § 6, p. 1056 
Municipal corporations, 

Power to require, § 9, p. 1000 
Power to require license from Wholesale 
food establishments, § 9, p. 1060, n. 38 
Necessity, § 12, p. 1066 

Nonintoxicating drinks, power of municipality to 
require license for sale, § 9, p. 1063 
Presiimption of reasoiuibleness of ordinance reg- 
ulating sale of milk and imposing license 
fee, § 47, n. 59 

Kecovery of license fee accorapanying application 
subscquently denied, § 12, p. 1070 
Review of refusal or revocation, § 12, pp. 1067- 
1069 

Revocation or suspension, § 12, pp. 1067-1070 
Truck drivers, delivery of nonintoxicating bev- 
erages to i*etail dealers, power of municipal¬ 
ity, § 9, p. 1063 

Limitation of actions, necessity of timely action for 
penalties, § 30 

Loss of busiuess, etc., by retailer selling unwholesome 
food, 

Liability of manufacturer or wholosaler, § 60 
Contributory negligence, § 07 
Loss of eaniings by consumor diiring illness caused 
by unwholesome food, recovery, § 71 
Macaroni, indictment for misbranding, sufllciency, § 
45, n. 10 

Manufacture, illegal manufacture, § 24 
Manufacturers, 

Butter and cheese, statute protocting against di- 
lution of milk, action for penalty to be 
brought in name of person defrauded, § 32 
Distributor represented as manufacturer, effect 
of label as question for jury in action for in¬ 
juries, § 70, p. 1128, n. 68 

Illegal acquisition of food by consumer as de¬ 
fense to action for injuries, § 67 
Indictment, description of accused, § 45 
Inspection, duty of as regards liability to con¬ 
sumer, § 69, p. 1107, n. 91 
Knowledge of conditiou of produets, imputation 
of, § 59, p. 1108, n. 1 

Labeling or marking, duty under state statutes, 

§ 12, p. 1070 

Liability for injuries to consumer, §§ 68, 59, pp, 
1105-1109 

Liability for injuries to retail dealer, § 00 
Name, stating on containers, constitutionality of 
statutory requirement, § 6, p. 1057 
Negligent omission of retailer to inspect coffee 
as intervening cause of injuries to consum¬ 
er, § 57, n. 65 

Pancake flour, injuries caused by, consistency of 
verdict in favor of retailer and against man- 
ufacturer, § 71, m 84 


1396 



INDEX TO FDOD 


^anufacturers—Coixtinned, 

(lofondiuit in nogli^ence action, joinder 
of inamifaotiiror and hia agant, § 65 
Powor of logislaturo to impoao liability as *‘in- 
aiirors” of pro(lu<'ta, § 0, p. 1052, n. 31 
Mapl(‘ a.vnip, food statutos as Including, § 1, n. 15 
Markots, 

Tnspoction f('os, rocovory of excessivo feos paid, 
§ 12, p. 1070 

I/u*^alS(^ right of parsons operating atalls in mar- 
Icot, § 12, p. 1007, n. 85 

Mnnlcdpal corporations, powcr to regulato, § 0, 

p. 1000 

Marking and hranding, 

Seo, also, Laholing, g('norally, ante 
Allegations as to brancl tis('d and faets showing 
falslty or misloadlng (‘haraeter, noeessity in 
forfelture pi‘oe(‘(‘dings, § 54 
Bread, i) 0 NV(n* of mnnieipalily to require name of 
inalau’ to be stated on eontalner, § 0, p. 1001 
IluiaUai of provitig inlsbrandlng elaiined by de- 
f(‘ndant In aetlon for prieo of food sold, § 2 
'Citrus fndt, validlty of statute rorpiiring name 
of state to be stamped into tlu of (‘oiUaluora, 
§ 0, p. 1054 

'Citrus fndt oontainers, pni^ioHe of statuto re- 
ipdring uame of state to be stamped into tin, 
8 3, n. 74 

'Cond('ninatlon of mlsbranded goods. Iforfoituros, 
geiKuadly, ante 

Construetlon and effoct of statutos forblddlng 
snU' of artieles falsoly biauulocl, § 17 
Ooiistruetion and operutlon of regulutlons, § 12, p. 
1070 

•Convlctlon for solling misbvanded oUve oli, pro- 
prlcHy undor count based on statuto protoct- 
irig parUcular buyer from deeoptiou, § 40, n. 
43 

Kvi(U‘ncH> of mlsbrandlng, Hunieiency In condom- 
natlon proctKidings, § 54, m 40 
<lovenimeut agent, mlsbrandlng by as defenso in 
condemnationi proeoedlngs, § 53 
'Otiaranty ngalnst mlsbrandlng as defenso, 
Ilurden of proof, § 47 
Xb’osecutIon, 8 40 

Iloney, c(aiHtitutlonallty of stat idea, § 0, p. 1057 
Xmported goods, exclusion of mlsbranded arti- 
cl(‘s, § 51 

Indlctment, showing illegality or impropriety of 
brands used, § 45 

Intent as element of offenso of shlpplng mlsbrand¬ 
ed artlcles, § 22 

Mauufaeturers, cluty under state statutos, § 12, 
p. 1()7() 

Nature of mlsbrandlng making produets subject 
to eondemnatiou, § 51, n. 08 
Notlc(^ to purelmsers or publlc, vlolatlons of regu- 
lations, 8 23 

•Quantity, necossity of complying with regnlations 
reqiilring statement on eontalner, 8 14 
Seizure of mlsbranded goods. Forfeitures, gen- 
erally, ante 

Speclal meanlug to purohasor of words in label 
or brand, burden of proof in forfeiture pro- 
ceedings, § 54 

States’ power to protect agalnst misbranding, 
conflict wltb federal power, § 8 


Marking and branding—Continned, 

Weight,, necessity of complying wlth regulatious 
reqniring statement on Container, § 14 
Master and servant. Employees, ante 
Meat, 

Bone fragments injuring consumor, liability of 
keeper of public eatlng place, § 01, n. 11 
Oontributory negligence, eating from jar of wa- 
fer-sllced dried boef without first oxamin- 
ing contents, snfficlcncy of evidence for jury, 
8 70, p. 1128, n. 05 

Defenses to criminal prosecutions for violation 
of regtilations, § 40 
Food statutos as inehiding, § 1, n. 15 
Inspecti on, 

Construction and effect of regnlations, § 12, p. 
1070 

Injurb's to consumor, penaT provision of fed- 
eral statute as affordiug no basis for re- 
ooveiy from packing ('ompany, § 59, p. 
1108, n. 2 

Munlcipal corporations, power to provide for, 
§ 9, p. lOOO, n. 37 

Inspe(‘tor’s siamp, instructlon as to iTliaiiee on, 
pvopriety in j>roHeeutlon for selling under- 
weiglit calves, § 48, n. 80 

Intent to dt>friuul not shown merely by sale of 
spoibHl nn^at, § 22, n. 20 

Ke('plng in refrigerator display cases as oonip-li- 
auce wlth regnlations, § 28 
“Kosher,” 

Constitutionality of statutos prohibitlng sale 
of meat falsely represented to be, § 6, p. 
1057 

Meat fals('ly roprosontod to be, intent to do- 
fraud as gravamen of offenso, § 22, n. 20 
Notico to purcliasovs or public; that both 
kosher and nonkoshor nnaits are; sold, 
fallure to give as gravamen of offense, 

§ 23 

Municlpal <»orporations, power to regulate sale, 
§ 0, p. lOOO 
Pork, post 

Fowc^r to regulato sale, polleo power of state, § 5 
l>resumptiou of illc^gal sale from proof that de¬ 
fendant knowlngly sold dlseased meat, 8 47 
Frosecution under ordlnanoo reqiilring pi-otec- 
tlon agalnst contamlnatlon, necessity of al- 
leglng klnd of meat exposed for sale, § 45 
Sausage allegcdly causing illness, sufficiencw of 
evidence for jury, § 70, p. 1126, nn. 54, 58 
WholesomeneHH of mtait as defense to pnisecu- 
tlou for selling meat of animal dying otlier- 
wlse than by slaughtcr, § 40 
Medlcal (‘xaminatlon, power of municipality to re¬ 
quire of food handlers, 8 9, p. 1060, n. 36 
Medl(‘al history of decedent, relevancy in consider- 
ing medlcal tostlmony on question of cause of 
death, § 69, p. 1120, n. 12 

Medlcal testimony, failure of attending physicians to 
testlfy that food causod illness, Hght to recover, 
8 60, p. 1128, n. 41 

Medicines, food statutos as including articles used for, 
§ 1 

Miiltary reservatlons, state Mllk Oontrol Act as' ap- 
pllcable to persona selling mtlk for use on, § 10, 
p. 1065 
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Milk and milk Products, ] Milk and milk products—Continued, 


Actions for penalties, authority o-f milk control 
board to maintain, § 32, n. 90 
Adulteration, eonstruction and effect of regula- 
tions, § 15 

Allegation of adulteration of milk as sustained 
by proof of adulteration of cream, § 46 
Analysis of sample of milk, delivery of resuit 
as prerequisite to proseciitioii, § 42 
Appeal from conviction for violating order of 
milk control board, eifect of failure to appeal 
from order, § 48 

Basic beverage, meaning of term, § 14, n. 49 
Bonds, 

Milk dealers, 

Constitutioiiality of statutes requiring 
bond securing paymeut for milk pur- 
cbased, § 6, p. 1056 

Construction and operation, § 10, p. 1065 
Bottles, power of municipality to make regula- 
tions, § 9, p. 1062 

Brokers or jobbers in milk, applicability of price 
fixing order wben buying from co-operative, 
§ 14 

Butter fat, construction and application of reg- 
ulations prescribing Standard for milk, § 15 
Ohocolate milk, power of municipality to fix per- 
cenrage of butter fat, § 9, p. 1062 
Coloring matter, power of municipality to pro- 
bibit in milk, § 9, p. 1062 

Condensed milk, constitutionality of regulatory 
statutes, § 6, p. 1055 

Honsignment, construction of statute as inappli- 
cablG to, § 14, n. 49 

Constitutionality of regulatory statutes, § 6, pp. 
1054-1057 

Contributory negligence, drinking half of cup of 
milk to flnd out what was wrong after 
plaintiff’s husband and son had complained, 
sufiiciency of evidence for jury, § 70, p. 1127, 
n. 65 

Co-operatives, milk broker or jobber as subject 
to price-tixing order when buying from, § 14 
Dilution of milk, action for penalty, bringing in 
name of person defrauded, § 32 
Dilution of milk with water, 

Action for penalty, defense that seller told 
buyer and inspector that water had been 
accidentally spilled into milk, § 34 
Constituting adulteration, § 15 
Distributing plants, status as Stores, § 10, p. 1065, 
n. 39 

Distributors, 

Co-operative marketing associations as, § 10, 
p. 1064, n. 38 

Statute relating to fluid milk and cream, ap¬ 
plicability to manufacturers and sellei-s 
. of dairy products, § 10, p. 1065, n. 39 
District of Columbia, constitutionality of feder- 
al statutes prohibiting producing in or send- 
ing into of milk, etc., without permit, § 7 
Federal government, state Milk Control Act as 
applicable to persons dealing with, § 10, p. 
1065 

Fibeir containers, implied power to fix different 
prices for milk sold in glass and in fiber con¬ 
tainers, § 4, p. 1047, n, 87 


Filled milk, 

Construction and effect of regulations, § 15 
Prosecution for sale, sufficiency of informa- 
tion, § 45 
Filled milk acts, 

Constitutionality, § 6, p. 1056 
Constitutionality of federal act, § 7 
^‘Food” as including milk, § 1 
Glass, broken glass in bottle of cream as oon- 
stituting adulteration within statute, § 59, p. 
1108, n. 2 

Grading, constniction and effect of regulations,. 
§ 15 

Handlers, meaning of term in statutes, § 10, p. 
1064, n. 38 

Homogenized mixture, definition, § 14, n. 49 

Ice cream, ante 

Injunction, 

Cancellation or enforcement of license, § 12, p. 
1069 

Violations of milk control statutes, § 29 
Inspection, office of meat and milk inspector im- 
pliedly abolished, § 12, p. 1070, n. 12 
Intent as element of offense of making untrue 
test of cream, § 22 

Legitimate subjccts of commerere, nature of as- 
regards legislative abridgment of right to 
sell, § 4, p. 1046, n. 81 

Licenses and permits, § 12, pp, 1067-1070 

Milk dealers, constitutionality of statutory 
requiremonts, § 6, p. 1056 
Municipal corporations, power to require, §: 
9, p. 1062 

Presumption of reasonableness of ordinan(*e 
regulating sale of milk and imrK)Hing li¬ 
cense fee, § 47, n. 59 

Prosecution for selling milk without permit,. 
admissibility of evidence as to- clcanli- 
ness of dairy, etc., § 47, n. 62 
Manufacturing milk, definition, § 14, n. 49 
Municipal corporations, power to regulate, § 9, p. 
1061 

Notice to milk producor to conform to Standard,, 
prerequisite to prosecution for selling sub- 
standard milk, § 42 

Order of milk control board, failure to appeal 
from order when promnlgated, effect, § 48 
Paper containers, term “Standard milk bottles” 
as excluding, § 10, p. 1065, n. 39 
Paper containers for milk, power of munieipal- 
ity to prohibit, § 9, p. 1062 
Pasteurization, 

Construction and effect of regulations, § 15 
Power of municipality to require, § 9, p. 1062 
Power to make regulations, 

Milk control board, § 4, p. 1046 
Municipal coiporations, § 9, p. 1061 
Police power of state, § 5 
State legislatures, § 6, pp. 1054-1057 
Preservatives, power of municipality to probib- 
it in milk, § 9, p. 1062 

Presumption of reasonableness of ordinance reg¬ 
ulating sale of milk and imposing license fee, 
§ 47, n. 59 
Prices, post 
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Mill< nrul inllk prodiu-ts—Ooutinned, 

Pro(iu(HM’s, additioiial fif^ctirlty for l>enefit of, right 
to shar(‘ in i)ro(*e(‘(l« of bond of milk deal- I 
or, § 10, p. KKm i 

Pnorto lUcan KtatnlOB prohiUitiiip; adulteration of I 
milk, validity, § 4, p. 10*10 ! 

Pueri 0 lUeo, adulteration of milk, cffect of re- 
IM)rt of governmout export, § 47 
Purity and qualUy, construction and operation 
of rej^ulationp, § 15 
Idirpose of state milk eontrol law, § 3 
SalcN rightH of seller as affoetc^d by statutos de- 
llidng staudards, iixing prioos, requiring li- 
(*(‘iis(s ete., § 2 
Sklmm(‘d milk, post 
Standa n is, 

Consiiiutionality of statutos forbldding salo 
of stibstandard milk, § d, p. 1055 
Notie(‘ to offcuidor as condition procedent to 
l>ros<snit,lon for tw)Hsessing or selllng sul)- 
standard milk, § 42 

Pros(S‘utl(m for selllng adulterated milk, ad- 
mlssibiliiy of (‘vidence ibat puro milk 
doi‘H not always come up to statntory 
siandard, § 47 

Bubsiandurd milk as adulterated, § 15 
Bnbstandard milk, dellvory of as ooinpliance with 
eontract to s(4l milk, ^ 2 

Snpi)ly of milk, regulatory statxito as Intonded 
to saff^gnard, § 3 

Milk cans mark(‘d wlih ovvner’H name, action for pen- 
aliy for pohw^hhIou and use, dcvfense tbat de- 
f<'udant procured cans from publte dnmp, § 34 
Milk ('hocolate, “food” as Including, § 1 
Mlu(*ral si)rlng wnler, status as food, § 1 
Mlsbrundiug. Marking and hrandlng, gonerally, ante 
Mlslnlxdlng. laibellng, giaierally, ante 
Mlst.akcs uH(‘ of old lubel, mlsbrandlng not cstabllsbed, 

§ 23, n. 40 

MouUlons, forf(4(ure proccedlngs, § 52 
Munkdiml (Hjrporatlons, 

Kngaglug In bnslncsss of purcbaae and salo of 
food, i>o\ver of leglslature to authorizo, § 0, 
p. 1053, n. 42 
Lic('ns(ss and inumdis, 

N(‘cessity, 8 12, p. KmO 

Noulnroxicating drlnks, powor to requiro 
llct‘ns(^ for sale, etc., § 1>, p. 1003 
Pow(‘r to ('ugagc in i)tirchase and sale of food, 
n(x-(‘HHlty of exerc.lsing iu statutoiy maimcr, 
S 0, p. iIhw 

lk)W(M' to mnke r(*g\datiorm, § 0, pp. 1058-1063 
Po\V(‘r to laiss ordiuauces promoting health, of- 
fe<*t of (mactment of pure food law, § 11 

Names, 

Bakers, povv<‘r of munl(4pality to require mune 
of maktu’ to be stated on Container iu wlikdi 
bread Is sold, H i), p. KKll 
Ikmlers iu substitute dalry producta, constitu- 
tlonality of statiites proUlbiting use of cer- 
taln words as part of trade or corporate 
name, § 6, p. 1055 

Indictnumt, alleging name of purcbasor, § 45 
Mannfacttirer, constitutionality of statute requir- 
iug statemeut of on ('ontalners, § 6, p. 1057 
Milk bottles, eU*., validity of municipal regula- 
tious, § 9, p. 1062 


Names—Continned, 

Sale of article of food under name of another 
article, eonstrnctiou and effect of statutes 
prohibiting, § 17 

Nature of action for injuries caused by unwholesome 
food, § 66 

Negativing statntory excoptions or provisos, 
Gomplaint in action for penalty, § 36 
Indictmont, § 44 

Negligence, 

Acci(l(‘nt alone as constitnting evidence of negli- 
gence, impropriety of instruction, § 70, p. 
1120, n. 70 

Allegations, snfliciency, § 6S 
Bnrdcn of proof, § 69, p. 1115 
Element of offense of manufactnring article of 
food containing deleterions ingredionts, § 24 
Iimkeoper, liability for injtudes to guest as de¬ 
pendent on negligcnce, § 61 
Manufactnrcrks liability for losses snffered by re- 
tailer pnrchasing mislabelod cans, absence of 
negligcnce as immaterial, § 60 
Bersonal injuries, gonerally, post 
rresuuiptions and infcrences of, § 60, pp. 1115- 
1120 

Quesliou for jnvy in actions for injuries, § 70, p. 
1125 

Tbeory of action for injuries caiised by unwbole- 
soino food, § 06 

Nogllgen(‘e per se, 
l^ersonal injuries, 

Burden of proving violation of pure food 
law, § 60, p. 1115 
ButTiciency of coniplaint, § 68 
Bale in violation of pure food law, liability for 
personal injuries, §57; § 58, p. 1104; § 50, 
p. 1108 

Nogrocs, evideii<*e of cmployment of as inspectors, in- 
ndmisslbility to Show inellicioncy, § 60, p. 1121, n. 
16 

Noniutoxicating drinks, power to regulate, municipal 
corporatious, § 0, p. 1063 

Noniutoxicating malt liquors, powor to regulate sale, 
pollce powor of state, § 5 

N()ti(!e, 

Actions on boiids of milk dealers, notico to file 
claims, § 10, pp. 1065,106C> 

Apptail from conviction for violating pure food 
laws, suIlici ency, § 48 

Forfeituro pro(‘e(‘dings, nocessity of notice of soi- 
zure, etc., § 52 

Milk producor, notice requiring conformity to 
Standard as condition procedent to proseeu- 
tion for selling substandard milk, § 42 
Prelimlnary notice to offendor as condition pre- 
c(Hlent to pros<‘cution, § 42 
l>ro(‘eedings resultlng in regnlatory orders, § 4, 
p. 1(H8 

Purcbasers or publlc, nccessity and effect of no- 
tic(‘ as r('gards liability for violations of reg- 
\ilations, § 23 

Nutrltlonal elements, police power of state as extend- 
ing to requirement of flxed minimum amount of, 

§ 5 

Nuts, mislabeling, constitutionality of statutes, § 6, p. 
1057 
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Oaths, forfeitiire proceedings, issuance of monitions 
and attaclinients on informations unsupported by 
oaths or affinnations, § 52 

Oats containing less than 25 per cent of foreign mat- 
ter as adulterated, § 51, n. 98 
Objections, criminal prosecutions, reliance on appeal 
on objections not made at trial, § 48 
Offenses. Violations of regulations, generally, post 
Officers, 

Aetions for penalties, bringing at suit of or witb 
consent of designated officer, § 32 
Agent of officer, right to take sample for anal- 
ysis, § 13 

Condemnation and destruction of foodstuffs, in- 
dividual liability for exceeding authority, § 
50 

Corporations, criminal liability for violation of 
pure food laws by manager, § 41 
Failure to perform condition precedent to imposi- 
tion of penalty, defense to action therefor, § 
34 

Institution of criminal prosecutions for food law 
violations, § 39 

Power to make regulations, § 4, p. 1046 
Eevenue officers acting under search warrant, 
admissibility of officers’ testimony in forfei- 
ture proceedings, § 54 

Oil, filled milk aets, constitutionality, § 6, p. 1056 

Dleo oil, “food” as including, § 1 

Oleomargarine, 

Construction and application of regulations, § 18 
Intent as element of wrongful sale, § 22 
Licenses and permits, necessity, § 12, p. 1066 
Placards required on vehicle from which sold, 
hanging placards on inside of wagon as im- 
proper, § 23, n, 42 

Power to regulate, state legislatures, § 6, p. 1056 
Reprosented to be butter, effect of statute relat- 
ing to presumptive evidence of guilt, § 47 
Sale in one state for delivery in anotber, seller 
as guilty of keeping oleomargarine for sale 
in latter state, § 26 

Olive oil, conviction for selling misbranded oil, pro- 
priety under count based on statute protecting 
particular buyer from deception, § 46, n. 43 
Orange juice preparation, 

Dilution when sold to consumer, 

Applicability of federal statute, § 15, n. 60 
Liability to condemnation as adulterated, § 
51, n. 98 

Ordinances, 

Porce of law, ordinance as baving, § 10, p. 1063 
Health, power of municipality to enaet, effect 
of adoption of pure food law, § 11 
Presumption of reasonableness of ordinance reg- 
ulating sale of milk and imposing license 
, fee, § 47, n. 59 
Repeal, § 11 

Yalidity, § 9, pp. 1058-1063 
Original package, 

Action for penalty for selling adulterated ar- 
ticle, defense that article was imported, § 34 
1 Information charging interstate sbipment pf mis¬ 
branded food, allegation as to sbipping in 
original* unbrukmai p^ckage^ not required § 
45, n. 7 


Original package—Continued, 

Libel for destruction of unwholesome food trans- 
ported in interstate commerce, allegation that 
food was for sale not required, § 54 
Seller of contaminated food, liability to consumer,, 
absence of joint liability with manufacturer, 
§ 58 

Oysters, municipal corporations, power to prohibit sale 
away from oyster stand, § 9, p. 1060, n. 45 
Packaged goods, inspection by retailer, duty to con¬ 
sumer, § 58 

Packers, liability for injuries to consumer, §§ 58, 59, 

• pp. 1105-1109 

Painting, milk wagons, power of municipality to re¬ 
quire, § 9, p. 1062 

Pancake flour, injuries caused by, consistency of ver- 
dict in favor of retailer and against manufac- 
turer, § 71, n. 84 
Paper containers, 

Milk, power of municipality to prohibit, § 9, p.. 
1062 

Term “Standard milk bottles” as excluding, § 10, 
p. 1065, n. 39 

Particular containers, libel in forfeitiire proceedings 
directed against, issue as confined to wholcsome- 
ness of food in such containers only, § 54 
Parties, 

Action on statutory bond of milk dealer, § 10, pu 
1065 

Aetions for injuries, § 65 
Partnership, 

Joint liability of partners for penalty for illegal 
sale by copartner, § 33 

Variance between allegation of defeiidanfs agen- 
cy for Corporation and proof of partnership, 
§ 46 

Pasteurization of milk, 

Construction and effect of regulations, § 15 
Power of municipality to require, § 9, p. 1062 
Patents, state statutes as applicable to food products 
prepared by patented process, § 10, p. 1065 
Payment, condition precedent to taking of sample 
for analysis, § 13 
Peanuts, 

Fodder as including, § 1 

Municipal regulation of “other provisions,”’ stat¬ 
utory authorization as including, § 0, p. 1059, 
n. 25 
Peddlers, 

Milk, power of municipality to make regulations, 
§ 9, p. 1062 

Municipal corporations, power to prohibit, § 0, 

p. 1060 

Penalties, §§ 30, 31 

Aetions for penalties, §§ 32-38 
Manufacturer’s liability to retailer for penalty 
incurred by retailer, § 60 

Perishable food, municipal corporations, power to 
prescribe times and places for sale of, § 9^ p. 1060 
Personal injuries, 

Aetions for damages, §§ 65-71, pp. 1111-1130 
Damages, § 71 
Defenses, § 67 

Evidence, § 69, pp. 1114-1124 
Instructions, § 70, p. 1129 
Nature and form, i 66 
Parties, § 65 
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Personal injuries—Continued, 

Actions for damages—Continued, 
l>leading, § 68 

Qviostions for Jury, § 70, pp. 1124-1129 
Trial, § 70, pp. 1124-1130 
Vordict, § 70, p. 1130 
Caro rcquirod iu gonoral, § 57 

Manufaoturor, packcr or bottler, § 69 
Kestaurant keepers, § 61 
Ketail doalers, § 58 
Coiitributory negligoncc, § 57 
Availablllty a« defense, § 67 
Pamagos, i? 71 

I)uinag(‘« reooverable by consumer of unwhole- 
aoino food, § 71 

Illnoss, soeing husects In food, proximate cause, § 
57 

Inspootlon oC food, 

Duty of manufaoturer, J 59, p. 1107, n. 91 
Dnty of retalier, § 68 

liabiUty not precludcd bccause of, § 
07 

Knovvledge of oondition of unwholosomo food, 
I)reHumption of knowledge by seller, § 67, n. 
62 

Linbility of, 

Agents, § 67 

Bottlors, 58, 69, pp, 1105-1100 
ClerkH, § 57 

Koepors of publlc eating places, § 61 
MaiPifacturers, §§ 58, 50, pp. 1105-1100 
Intorvenlng catisc, retailer’s falliire to 
iuspoot coffoe, 8 57, n. 65 
rack(M‘s. 58, 50, pp. 1106-1100 
I’crson fundshlng boavd to laborers or serv¬ 
ati ts, § 63 

Public caterer, § 62 
Petali dealer, § 68 

Permanent Injuries, damages recoverable, § 71 
Peraons llable, qtiestlou for Jury, 8 70, p. 1128 
I^ork, genernlly, post 
Proximate cause, § 57 

Question for Jury, § 70, p. 1128 
Pes Ipsa lo(iuItur doctrine, 8 69, pp. 1115-1120 
Instructlons, 8 70, p. 1120, n. 78 
Negligenee as question for jury, § 70, p. 1127 
Persons entitlod to institute crlminal prosecutions, 
8 30 

Persons entitlod to sue for pcnalties, 8 32 
I^eriions llable, 

<3rimlnal prosecutions, 8 41 
Injuries, § 70, p. 1128 
Penaltles, § 33 

Petltlon, appeal from regulatory order, § 4, p. 1050, 
n. 4 

Phosphate, substltutlng for anotber ingredient in bak- 
ing powder, continued use of similar labeis as 
constltutlng misbranding, 8 23, n. 49 
Place of sale, 

Munlcipal corporatlons, power to regulate, § 9, p. 
10<i0 

Order sent by purcbaser in one place and ac- 
ceptod by seller in anotber place, 8 26 
Placo of sel5?ure, necesslty of aileging in forfelture 
prcMjeedings, 8 54 
Places, 

sale of food, power of legislature to regulate, 8 

6, p. 1062 


Places—Continued, 

Sale of nonintoxicating drlnks, power of munici- 
pality to regulate, § 9, p. 1063 
Pleadings, 

Actions for injuries, § 68 

Instructiona to be in conformity, § 70, p. 1129 
Actions for penalties, § 36 
Porfeiture proceedings, § 54 
License proceedings involving milk dealers, § 12, 
p. 1068, n. 02 

Res ipsa loquitur doctrine as affected by, § 69, p. 
1119 

Poison, 

Animals, injury or death resulting from poison- 
ous fodder, liability of seller, § 64 
Presence in bottle, bottler’a liability to consumer, 
§ 58, p. 1100, n. 88 
Police power, 

Dostruction of unwholosome food, § 50 
Municipal corporations, § 9, pp. 1058-1063 
Oleomargarine, § 6, p. 1056 
Regulations by state as witbin gcneral scope of, 
§ 6 

Popeorn, 

“Pood” as inclnding, § 1 

Municipal regulation of “otber provisions,” stat- 
utory authorizatlon as including, § 9, p. 1050, 
n. 25 

Pork, 

Infcctlpn with trichinae, 

Animal aa “diseased” witbin statutos, § 58, 
p. 1104, n. 80 

InsufRcient cooking as concurrent cause of 
injuries, 8 57, n. 65 

Knowledge on part of manufacturer, neces- 
sity, § 50, p. 1108, n. 98 

Nature of as belng unwholesomc or adul- 
terated withln food laws, § 58, p. 1104, 
n. 80 

Sale as ncgligence, § 58, p. 1103, n. 74 
Possession, 

Allegati on of possession of adulterated artlclo by 
defendant as supported by evidence of pos- 
session by servant, § 46 
Illegal possession, intent as element, § 22 
Presumptloii of intent to use or sell prohlbited 
foodstuffs from possession thereof, § 47 
Potatoes, constltutionality of regulatory statutes, § 
6, p. 1657 

Power to make regulations, 88 4-9, pp. 1045-1063 
Board, offlcor, department, or otber agency, § 4, 
pp. 1046-1061 

Confllct betwtien state and federal power, § 8 
Oongress, § 7 

Municipal corporations, § 9, pp. 1058-1003 
States, §§ 5, 6, pp. 1051-1057 
Preliminary proceedings, 

Orlminal prosecutions, 8 42 

Suffliclency of evidence at preliminary hear- 
ing to warrant holding accused to an- 
swer, § 47 

Forfelture proceedings, §'62 
Premiums, constltutionality of statutes prohibitinjf 
with packaged food Products, § 6, p. 1057 
Preservatives, milk, power of munlcipality to pro- 
bibit sale, 8 0, p. 1062 
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Presumptions, 

Absence of misbranding, extensive sales without 
molestation by governinent, § 23, n. 46 
Actions for injuries, § 69, pp. 1114—1120 
Constitutionality of statutory regulations, § 6, 
p. 1052 

Criminal prosecutions, § 47 
Damage from use of unwholesome food, § 68, 
n. 40 

Knowledge of seller as to condition of unwhole¬ 
some food, liability to consumer, § 57, n. 62 
Knowledge of nnwholesomeness, keeper of Pub¬ 
lic eating place, § 61 

Purpose of state in adopting pure food statute, 
§3 

Validity of milk control board’s order fixing prices, 
§ 4, p. 1047, n. 88 

Price, 

Illegal sale, price not recoverable, § 2 
Milk and milk products, 

Bond of milk dealer as applicable to new 
prices, § 10, p. 1066 

Constitutionality of regulatory statutes, § 6, p. 
1054 

Construction and application of regulations, 
§ 14 

Pixing of by regulatory authority, effect on 
rights of parties to contracts of sale, 
§ 2 

Implied power to fix different prices for milk 
sold in glass and in fiber containers, § 
4, p. 1047, n. 87 

Sale at price less than that flxed by board 
as offense, § 25 

Sale by agent or employee of milk below min¬ 
imum price as prima facie evidence of 
assent by employer or principal, § 47, 
n. 59 

Regulation, effect on rights of parties to contracts 
for sale of milk, § 2 

Prima facie evidence, assent by employer or Prin¬ 
cipal to sale of milk below minimum price, ef¬ 
fect of sale by employee or agent, § 47, n. 59 
Principal and agent. Agents, ante 
Private persons, seizure of goods, authority under 
Pederal Pure Food and Drugs Act, § 51 
Privilege taxes, Stores, status of milk distributing 
plants, § 10, p. 1065, n. 39 

Prizes, constitutionality of statutes prohibiting with 
packaged food products, § 6, p. 1057 
Probable cause, showing existence of before issu- 
ance of process in criminal prosecutions, § 43 
Process, criminal prosecutions, § 43 
Producers, 

Licenses and permits, constitutionality of stat¬ 
utes requiring license for producers of cer- 
tain foods, § 6, p. 1057 

Regulations, purpose of regulations as being pro- 
tection of, § 3 

Profits, loss by retailer selling unwholesome food, 
liability of manufacturer or wholesaler, § 60 
Promulgation of regulations, necessity, § 4, p, 1050 
Prpperty rights, food statutes as affecting contracts 
for sale of food, § 2 

Proprietary fpodsv labeling, constitu:ionality of stat¬ 
utes requiring, § 6, p. 1057 


Provisions, 

Municlpal regulation of “other provisions,” stat¬ 
utory authorization as including, 

Certain foods, § 9, p. 1059, n. 25 
Soft drinks, § 9, p. 1063 
Term as equivalent to ‘ffood,” § 1, n. 15 
Proximate cause, 

Personal injuries, § 57 

Admissibility of evidence, § 69, p. 1120 
Instructions, § 70, p. 1130 
Siifficiency of evidence for jury, § 70, p. 1128 
Public caterers, liability for injuries to consumers, 
§ 62 

Publication, notice of seizure, ete., forfeiture pro- 
ceedings, § 52 
Puerto Rico, 

Adulteration of milk, effect of report of govorn- 
ment expert, § 47 

Statutes prohibiting adulteration of milk and 
coffee, power of legislatnre, § 4, p. 1046 
Punitive damages for injuries, § 71 
Purity, 

Construction and operation of regulations, § 15 
Guaranty of, liability of gnarantor to retailer 
for penalty incurred by retailer because of 
impurity, § 60, n. 9 
Purposes of regulations, § 3 
Quality, 

Bread, power of municipality to proscribe, § 9, p. 
1061 

Construction and operation of rogtilations, § 15 
Defenses to actions for penalties for selling in¬ 
ferior produ('ts, § 34 

Grading of food stuffs aecording to statutory 
Standard of state from which shipped, rights 
of buyer in another stato having higluu- 
Standard, § 2 

Inferior quality, sale of products i)ermitted in 
case of notice to purchasers, § 23 
Prosecution for addiiig matter to conceal in- 
feriority, necessity of alloging actiial iuferior- 
ity, § 45 

Standards, generally, post 
Quantity, 

Adulterating substaiice, necessity of alloging In 
criminal prosecution, § 45 
Construction and operation of regulations, S 14 
Custom of trade to state approximate quantity, 
defense to prosecution for misbranding, § 40 
Questions for jury, 

Actions for injuries, § 70, pp. 1124-1129 
Amount of damages, § 71 
Criminal prosecutions, § 48, n. 86 
Forfeiture procoedings, § 55 
Questions of fact, submission to jttry in actions for 
penalties, § 38 
Rebates, 

Contract providing for rebate from price flxed by 
regulatory authority, recovery for breach, 

§ 2 

Price of milk, illegality of contract, § 14, n. 39 
Receivers, corporate milk dealer, receivership pro- 
ceeding in federal court as proper action for dis- 
tribution of proceeds of bonds, § 10, p. 1065, n. 49 
Record, 

License proceedings, remission to board, etc., for 
further testlmony, § 12, p. 1069 
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Kecord—Oontinuod, 

Proceedlngs rosultiuj? in rejifnlatory orders, § 4, 
p. 1()4<), n. \)7 

Record on apponi, forfoituro procoedlngH, revicw of 
linding in of (nddonce allogodly Bupport- 

iiig oontrary linding, § 55 

Kooovory li<*ons(‘ or inspt^otlon f('o.s paid, § 12, p. 

107(> 

Koforondum on proposod rc^gnlatory ordors, § 4, p, 

KMO 

■Rofrig(‘rator display <*as('B, l<('oping nioat and flsh in 
aB (*oinpliaiiO(^ with rognlatlonn, ^ 2S 

KoglHtrallon, dalrioB, nonooinpllanoG with statuto, 
Bollor’B rlght to i'Ooovor prl(‘(' of milk, § 2 

Uogulations, 2-20, pp. 1044-“1()77 
Ani(‘ndniont, 11 

(^oidliot l)('two(ai stato and fcaloral powor, § 8 
(lougr(\ss, powor to inako rogulatlons, § 7 
Consi ruotlon and oi>oratlon in gonoml, § 10, pp. 
ioo;mo<u; 

Contraot rlghts as affootod l>y, § 2 
lns|)(M*tion r<‘gulations, oonstru<*tlon and ofr(a‘t, 

§ 12, p. 1070 

LI<*<uis(ns and pcuanlls, g(‘noralIy, anto 
Markiug, brandiug or laboling, coustniotioti and 
opiuaitlon, ^ 12, p. 1070 

M\inioipal oorporatiouK, iH)Wors of, § 0, pp. 1058-- 

ioo;i 

Ponnlli('H for violatlons, 50, 51 
Pow(‘r to nmko r(‘gulaiIons, 4-0, i)p. 1045-1005 
Prioos, mllk, ooustruotlon and oporation, § 14 
Pronnilgation, n(‘oo.ssity, § 4, p. 1050 
Purity and (inallty, oonstniotion and oporation, 

^ 15 

PnrpoHOH, 8 5 

Construoilon of statuO^s with \dow to glving 
('mad, to, 8 10, p. 1004 
(piantlly, oonsl ruotlon and optuaitlon, § 14 
Hopoul, 8 11 

Sarnphss, (aklng for aualysls, 8 15 
Suhstltut(*s or luiilatlous, 88 17-20 
Card, 8 10 
Olooinargarlno, 8 18 
Vln(‘gar, 8 ‘iO 

Unwhol(‘HonHMio.sH or nniltiH^SH for use, oonstrnc- 
tlon and oporation, 8 10 
Violatlons of rogulations, i)ost 
Wolght, oonstniotion and oporation, 8 14 

Hon()vat(‘d Imttor, 

ConstitutlonaUty of rogulatory stattites, § 6, p. 

1055 

Jd('ouHos and porndts, no(>osslty, g 12, p. 1050 

Hopoal of rogulations, 8 11 

Itoporta, 

Food ro(‘Olv(Hl in oold storago, nooosslty of com- 
plyiug with ro(inlroiuontB, 8 28 
Covorunvont oxport, (‘ffoot tindor Puorto lUoan 
Btatnte rolatlng to adultoratlon of xnilk, 8 47 

Ropossossion of solscod goods, fodoral statuto, 8 51 

Poputation, rotali doaler, injury oanswl hy scdllug 
unwholosomo food, liabllity of inanufacturer or 
wholosakT, 8 00 

Pes Ipsa loquitur dootrlno, 

Actlons for injurios, § 60, pp. 1115-1120 
Instruotlons, 8 70, p. 1129, n. 78 
Negllgeiicc as questlon for jury, § 70, p, 1127 
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Restaurants, 

Actions for injuries to consumer of food, Joindor 
as plaintiffs of other persons who partook 
of same food, § 65 

Complaint in actions for injuries to custoinors, 
§ 68, nn. 39, 40 

Constructum of tcrm "‘restaurant” in ninnicipal 
sanitary code, § 10, p. 1004, n. 56 
“Consumer” status of restaurant as consunuu- 
of lish witliiu regnlation requiring tag, § (>7 
Glass in cole slaw, inforeiice of negligonce, § 69, 
p. 1117, n. 76 

Injuries to consumer of fish caused l>y preseiuM' 
of tag, regnlation i*e<iuiring tag, avaihihility 
as defense, § 67 

Liability for injuries to custoiners, 8 61 
Liceiises and perrnits, necessity, 8 12, p. 1067 
Notieo to eonsmners, giving by bilis of fare as 
compllance with statutory roquiroments, § 25 
Oleomargarine, powor of state ta require use 
to he publislu^d ou hilis of fare, § 0, p. 1056 
Taek in pi(\ res ipsa loquitur doctrino, § 60, p. 
1110, n. 97 

Vulidity of r('gulat()ry ordinancc inapplicable. to, 

8 0, p. 1061 

Retail denlers, 

Dealers, ante 

R()W(U’ of legislature to impose liability as “in- 
fiurers” of products, § 6, p. 1052, n. 51 
Retroaetive (‘ffen^t, 

Clalm that prodnet was manu factured or in pro(‘“ 
ess of manufacturo at time of passage of 
statute imi)oslng penalty, def<mse to action 
th(W('for, 8 54 
Food laws, 8 10, p. 1(K15 
Statutory bond of citrus dealer, § 10, p, 1066 
Returu of selsced goods, payment of costs as coudi- 
tion, 8 56 

Reveuue olllcers, tostlmony of ofllcers acting under 
search warrant, admissibility iu forfoituro pro- 
ceedlngs, § 54 
Rovl(iw, 

Administration of milk marketing order, federal 
courts, § 14 

Criinlnal i>roseeutlons, § 48 
Forfeltur<^ I)roeeedhigs, 8 55 
Refxisal or revocatlou of llconso, § 12, pp. 1067- 
KMH) 

Regidatory orders, § 4, p. 1050 
Revocatlou, lU^ensos and pormits, § 12, pp. 1067-1070 
Haccharin, 

Htatiis as food, § 1 

Uso in bottled soft drinks prohibited, eonstitution- 
allty of statutes, § 6, p. 1057 
Uso in food products, powor of municipallty, § 0, 
p. 1059, n. 26 

Uso in noualcoholic carbonated drinks, power to 
regulato, luuuiclpal corporations, § 9, p. 1065 

Balo, 

(jomplaiut eharglng ofPorlng for salo of flrkin 
contalning lard, etc., sufficiency, 8 45, n. 7 
Contracts for sale, food statutes as affiec^ting, 8 2 
Bxposing for salo as constituting offense, § 26 
Illegal sale, § 25 

Munlcipal corporations, power to regulate, § 9, 
p. 1059 

Rlace of sale as place where order is accepted, 
8 25 
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Sale—Continued, 

Possession for sale, allegation of as sustained by 
proof of consummated sale, § 46 
Power of legislature to determine places and 
bours for sale of food, § 6, p. 1052 
Seized goods, expenses to be taken out of pro- 
ceeds, § 56 

Several packages of adiilterated food sold as 
single transaction, pleading in action for 
penalty, § 36 

Salesmen, criminal responsibility, § 41 
Salmon, 

Canned salmon of inferior quality labeled “select” 
etc., misbranding, § 23, n. 48 
Condemnation of shipment of canned salmon 
without proving adulteration of each iudivid- 
nal can, § 51, n. 98 

Salt, term “common table salt” in statute as in- 
cluding rock salt, § 10, p. 1064, n. 38 
Samples, 

Taking for analysis, 

Delivery of resuit of analysis of milk as 
prerequisite to prosecution, § 42 
Evidence of analysis, admissibility under 
complaint in action for penalty, § 36 
Evidence of resuit of analysis, admissibility 
in criminal prosecutions, § 47 
Nonintoxieating drinks, power of municipal- 
ity, § 9, p. 1063 

Order of court for examination of addi- 
tional samples, propriety in condemna¬ 
tion proceedings, § 55 

Pepresentative character of sample as ques- 
tion for court or jury in forfeiture pro¬ 
ceedings, § 55 

Sale of adiilterated food for analysis as of¬ 
fense, § 25 

Statutory rights and duties, § 13 
Suflicdency of evidence in actions for penal- 
ties, § 37 

Sufiiciency of evidence to show identity of 
sample analyzed with product sold, § 47, 
n. 74 

Sanitation, 

Bakeries, power of municipality to regulate, § 
9, p. 1061 

Employee delivering article of food not protect- 
ed from contamination, criminal responsi¬ 
bility, § 41 

Enforcement of sanitary standards as purpose of 
regulatory statubes, § 3, n. 65 
Inspection certificates showing cleanliness of de- 
fendant^s piant at other times, admissibility 
in action for injuries caused by bottled 
drink, § 69, p. 1121, n. 16 
Milk, 

Constitutionality of regulatory statutes, § 6, 
p. 1055 

Power of municipality to make regulations § 
9, p. 1062 

Municipal corporations, power to make regula¬ 
tione § 9, p. 1060 

ProsecuUon for selling milk without permit, ad¬ 
missibility of) evidence as to cleanliness of 
dairv, etc.. « 47. n. 62 


Sanitation—Continued, 

Prosecution under ordinance providing for pro- 
tection of meat, etc., from contamination,. 
necessity of alleging kind of meats exposed 
for sale, § 45 

Sausage, illness allegedly caused by, sufficiency of 
evidence for jury, § 70, p. 1126, nn, 54, 58 
Searches and seizures. Forfeitures, generally, ante 
Second offense, propriety of sentence to fine and 
imprisonment, § 49 
Secretary of Agriculture, 

Certifying violation of federal statute, § 42 
Forfeiture proceedings instituted on recominenda- 
tion of, § 52 

Power to make regulations, § 4, p. 1046 
Review of rulings, milk prices, § 14 
Self-incrimination, excuse for failure to file affida- 
vit of merits where civil action and criminal' 
prosecution are alternative remedies, § 36 
Semolina, definition, § 45, n. 10 

Sentence and punishment for violations of food laws, 

§ 49 

Separate causos of action, pleading in actions for 
penalties, § 36 

Signature, guaranty by seller against adulteration or 
misbranding, necessity, § 40 
Similar instances of in jury, admissibility of evidence 
in action against manufacturer, § 69, p. 1120 
Size, loaves of brcad, power of municipality to pro¬ 
scribe, § 9, p. 1061 
Skimmed milk, 

Compound of with coconut oil, Filled Milk Act 
as impliedly repealing parts of Food, and 
Drug Act, § 15, n. 72 

Constitutionality of regulatory statutes, § C, p. 
1055 

Construction and application of regulations, § 
15 

Kotice to make milk conform to Standard as pre- 
requisite to prosecution for removing creanr 
from milk, § 42 
Slaughter, 

Constitutionality of statutes prohibiting sale of 
meat of animals dying otherwise than by 
slaughter, § C, p. 1057 

Sale of meat of animal dying otherwise than by,. 
wholesomeness of meat as defense to crim¬ 
inal prosecution, § 40 
Soft drinks, 

Food statutes as including, § 1, n. 15 
Municipal regulation of “other provisions” stat¬ 
utory authorization as including, § 9, p. 1063 
Power to regulate, municipal corporations, § 9,. 
p. 1063 

Saccharin, use in bottled drinks prohibited, con¬ 
stitutionality of statutes, § 6, p. 1057 
Soldiers’ horne, govemor of federal horne as subject 
to state food law, § 10, p. 1065 
Specific articles, statutes relating to as taking prece- 
dence over general statute, § 10, p. 1065 
Spices, municipal regulation of “other provisions,” 
statutory authorization as including, § 9, p. 1059, 
n. 25 

Spraying citrus trees, arsenical sprays, validity of 
penal statute, § 6, p. 1054 

Spring water, unwholesomeness of bottled water be- 
cause of long storage, § 1,6 
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K^tables, municipal corporatione, i>owor to require in- 
Hpection as to niiloh cowh, etc., § 0, p. 10B2 
StalLs, term “bniUllUK” as excluding etalls in market, 
§ 12, p. l(Ki7, n. 85 

Standard inilk l)ottl(‘S, ordlnanoe roferHnpj to ae ox- 
cludiiiK paiXM* coiitainers, § 10, p. 1(KJ5, n. 30 
Standards, 

Care r<'(iuirod of niannfactiirer, etc,, to pn^-vent 
injurios to consumor, use of Standard proc¬ 
essos, otc., § 50, p. 1107, n. 05 
Constitutlonality of stattitos forhiddinp: sale of 
sulistuudard food producte, § G, p. 1057 
Intont as <domcnt of offense of solllng substand- 
ard food, § 22 
Mille, 

Constitutlonality of statutos forbiddinpr sale 
of substandard inilk, § 0, p. 1055 
Notic<^ to ofTcuidtu* as condltion prooodont to 
proH<H*utIon for iK)ssosHlnff or sollln^j sub- 
standard inilk, 8 42 

Power of luunlclpality to probiblt salo of 
HubHtatidard mllk, § 0, p. 10G2 
Substandard rnllk as adulteratod, § 15 
Salo of substandard producte ae ofr(MiS(s § 25 
Vinoj^ar, coustru(‘tlon and apidicatlon of roja^ula- 
tions, g 20 

Statoe, 

Actione for penaltice, bringinpr In name of stato, 
§ 32 

Buttor malorials, a(tompto<l condomnation by 
Htat(S condiet with fcsloral law, § 50, n, 05 
31lop:al oontract wlth stato for salo of mllk to 
stato luKtit\iUon, onjolnluj^ paymonts on, § 2 
Namo, stainplng Into tin of citrus frult contaln- 
(^rs, valldlty of statutory roqtilrom(mtH, § G, p. 
1054 

Power to mako regulatione, §§ 5, 0, pp. 1051- 
1057 

Couttiot wltb fodoral powor, ^ 8 
Statutory doflnltlons of food as eontrolllng, § 1 
Statutory provisione, 

Ameudniont and rop(^l, | 11 
Construet ion and oiKsratlon In gcuoral, § 10, pp. 
l(KKi‘ KKiG 

Tndbdmcmt subetantlally in languago of, «utH- 
cloncy, § 44 
Judlclal notlco, | 08 

Stcrill/.ation, clrinklng glassoe, powor of mimlclpallty 
to rotpilro, § 0, p. 1000, n. 43 
Stockhol(l(‘rH, crlnilnal liablllty for violatlon of pure 
food lawH by tnanngor of Corporation, § 41 
Stomach admlssibllity of ovidonco its to coin- 

plalnt concoruing prior to Injury frorn swallowing 
glase, § 09, p. 1120, n. 14 

Stores, mllk dlstrlbuting plants, as, § 10, p. 1005, n. 
39 

Streots, i>owor of munlcipallty to prohlbit sale on 
streets, § 9, p. 1000 

Subpoenas, wltiu^sc^ In eriminal in^osoiaitlons, § 43 
Suffering caueoil by oating unwholosame food, dam- 
ages recovorablo, § 71 
Sufilciency of cvldonco, 

Actions for injurb^ § 69, p. 1121 
Actlons for penaltios, § «37 
Criminal pi*osocntions, § 47 
Porfeiture proceedlngs, § 54 


SntRciency of evidence^Continued, 

Licenee proceodings involving dealore in mitk, etc,,. 
§ 12, p. 1069, n. 94 

Sugar, term “cano sugar” in statute as inclucling boet 
sugar, § 10, p. 1064, n. 38 

Sulphur or sulphurous acid, uso in food, constitn- 
tlonality of statutes prohibiting, § 6, p. 1057 
Summary dismissal, libel in forfoituro procoodings, 

54 

Summons, 

Aetione for peualties, amendmont as to amount 
thoroof, § 30 

Criminal prosocntioiia, § 43 
Supersedeas, olTect of apr)oal frorn rogulatoi^y ordor, 
§ 4, i>. 1050, n. 4 

Surplusago, allogntion spo(*ifyiiig adulterant eo ae 
to 1)0 eesontially descriptive of artiele allcgcdly 
poseiwsed, § 45, n. 18 

Syrupe, laindliig, constltutionallty of statutes requir- 
Ing, § (5, p. 1057 
Tale, status as food, § 1 

Tea, munieipal regiilatlon of *'other provisione,” etat- 
ulory autborization ae including, § 9, p. 1050, n.. 
25 

Teetb, dainag(‘s for breaking of artlGcial tooth, § 71,, 
u. 85 

Temjiorary lit^uises, rovocation for failure to per- 
fonn conditlon on wbU-h grantiKl, § 12, p. 1067, 
n. 89 

Terrilorlal limitatif>ne of lieenae to deal in milk, etc., 

8 12, p. 1060 

Tluxiry of action for Injuries eauwd by unwholesome 
food, 5 GG 
Tiims 

P3xiH)rtatIon of ndulterated or misbranded goods 
sought to be imported, § 51 
llearing, llcense proceedinge, § 12, p. 1068, n. 96 
Interstate shipinent, luveselty of nlleglng in for- 
felture proce(^dings, 8 54 

Plending time of sale or injut 7 to eoiisumer, re- 
covery on proof of sale or injury on anothor 
day, 8 68 

Tobacco, status as food, § 1 

Trade-marks nnd trade-namee, mllk bottlce, oto., valid- 
Ity of munieipal regulatione, § 9, p. 1062 
Trade-tiamce, dcalers In substitute dalry producte, va- 
lidity of statutos prolilbltlng (^ertaln words aa 
part of trade or (iorix^rate name, 8 6, p. 1(M 
Trial, 

Actione for injuries, § 70, pp- 1124-1130 
Actlons for penaltles, § 38 
Criminal prosecutione, § 48 
PVirfeiture r>roceedings, g 55 
Trichinae. Pork, ante 

Trucks, dellvt^ry of nonintoxicating beveragee, powor 
of munielpallty to require licensea for drlvere, g 
9, p. 106^1 

Tuberoulin test, necessity of eomplying with require- 
ment imposed by city, g 15, n. 76 
Turkey, conHum(^r injured by fragmente of bonee, 
llabllity of koeper of publlc eating place, g 61, n. 
11 

XJnfair conqu^tition, mllk control law as designod to 
eliminate, g 3 

United. States, costs against not allowable in forfei- 
ture proceedlngs, g 56 
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UBwholesomeness or unfitness for use, 

Adulteration as existing independently of, § 15 
Common-law offense, sale of unwholesome pro- 
visions as, § 39 

CJonstruction and application of regulations, § 

16 

Damages recoverable for consumer’s injury or 
death, § T1 

Furnishing unwholesome food as offense, § 27 
Indictment, description of article or product, § 

45 

Intent to injure healtli, indictment for selling un¬ 
wholesome food not reqiiired to allege, § 45 
Knowledge, 

Constitutionality of statute punishing sale of 
unwholesome food irrespeetive of, § 6, p- 
1057 

Element of offense, § 22 

Keeper of public eating place, presumptions, 

§ 61 

Manufacturer, liability to eonsumer regard- 
less of lack of knowledge, § 59, p. 1108 
Seller, consumer’s right to invoke violation 
of statute as negligence per se without 
alleging or proving guilty knowledge of 
seller, § 58, p. 1104, n. 80 

Meat, prosecution for sale, defense that buyer 
thought meat was good, § 40 
Personal injuries, generally, ante 

Validity of regulations, 

Federal statutes, § 7 

Municipal corporations, § 9, pp. 1058-1063 
State statutes, § 6, pp. 1052-1057 

Conflict between state and federal power, § 8 
Statutory regulations, Puerto Rican statutes pro- 
hibiting adulteration of milk and coffee, § 

4, p. 1046 

XJnconstitutional statute as authority for regula- 
tion, effect of, § 4, p. 1048 

Validity of regulatory orders, § 4, pp. 1046-1050 
Vanilla extract, 

Adulteration, use of coal-tar dye, § 15, n. 60 
Allegation of misbranding because liquid labeled 
“Flavor of Vanilla” contained no extract of 
vanilla, sufficiency, § 45, n. 10 
Variance between allegations and proof, 

Actions for injuries, § 68 
Crim'inal prosecutiohs, § 46 
Forfeiture proceedings, § 54 
Vegetables, 

Food statutes as including, § 1, n. 15 
Eabeling, constitutionality of statutes denounc- 
ing mislabeling, § 6, p. 1057 
Municipal corporations, power to regulate sale, 

§ 9, p. 1060 

Tehicles, municipal corporations, power to prohibit 
retailing of food from vehicles, § 9, p. 1060 
Vending machines, co-nfections, power of municipal- 
ity to regulate, § 9, p. 1060, n. 44 
Verdict, actions for injuries, § 70, p. 1130 
Veriffcation, 

Informations in forfeiture proceedings, issuance 
of monitions and attachments on unverified 
informations, § 52 

Libel in forfeiture proceedings, effect of insuf- 
ficiait verification, § 54 
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Veterans’ hospitals, state Milk Control Act as ap- 
plicable to persons selling milk for use in, § 10, p. 
1065 

Veterinarians, comparative weight of testimony of 
veterinarians and of lay witnesses, question for 
jury, § 48, n. 86 

Victualing shops, municipal corporations, power to 
regulate, § 9, p. 1060 

Victuals, definition, § 1, n. 1 

Vinegar, 

Coloring, constitutionality of statutes prohibiting, 
§ 6, p. 1057 

Construction and application of regulations pro¬ 
hibiting adulteration or imitations, etc., § 
20 

Violations of regulations, §§ 21-29, pp. 1077-1082 
Agent, violation by, principaPs liability for pen- 
alty, § 33 

Burden of proof, violation relied on by injured 
eonsumer as proof of negligence per se, § 69, 
p. 1115 

Criminal prosecutions, generally, ante 
Employee, violation by, principaPs liability for 
penalty, § 33 

Furnishing adulterated or unwholesome food, § 
27 

Illegal manufacture, § 24 

Illegal possession, § 26 

Illegal sale or exposing for sale, §§ 25, 26 

Injunction to prevent, § 29 

Intent, § 22 

Knowledge, § 22 

Negligence per se, § 57; § 58, p. 1104; § 59, p. 
1108 

Notice to purchasers or public, § 23 
Penalties, §§ 30, 31 
Sentence and punishment, § 49 
Storage, § 28 

Unauthorized regulations or regulations not hav- 
ing force of law, § 21 

Vitamin content, oleomargarine, validity of regula¬ 
tory statutes, § 6, p. 1056 

Warehousemen, applicability of “Pure Food and 
Drugs Act,” § 10, p. 1064, n. 38 

Warrant of attorney, confession of judgment, stat¬ 
utory bonds of milk dealers, § 10, p. 1065 

Warranties, pure food statute as affecting law govern- 
ing warranties on sale of food products, § 2 

Water, 

Bottled spring water, unwholesome because of 
long storage, § 16 

Concentrated mineral spring water as food, § 1 
Libel for condemnation of bottled waters be¬ 
cause of false labeling as to curative or 
therapeutic effects, sustaining by proof of 
false and fraudulent character of such 
claims, § 54 

Weight, 

Bread, validity of municipal regulations, § 9, p. 
1061 

Burden of showing that deflciency transcended 
reasonable tolerance permitted by statute, 
§ 47, n. 44 

Construction and operation of regulations, § 14 
Guaranty by defendant professing to act as dis¬ 
tributor of brand of butter, liability for in¬ 
juries to eonsumer, § 59, p. 1199, n. 5 
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Weight—Oontiunocl, 

Hoiiey, luarkiiig on oontainors, constitntionality 
of atututoK rodiiiriuf?, § 0, p. 1057 
rx)av(\s of breud, coriKtitutioiiality of statntes, § 
(b I). 1054 

Markin^ ou packagos, coiiHtitutiouality of statii- 
tory n'(iuin'inont,s, 8 0, p. 1057 
Short \v(4j2;ht, salo, § 25 

Weight of tostiiuony as (luostiou for jury in actions 
for injurios, § 70, p. 1120 

Woll adv(M-tiso(l, oonslnadlon of torm in statute as 
moaning woll known, § 14, n. 40 


Whisky, status as food, § 1 

“Whoover,” Corporation as incltided in term, g 10, p. 
1004, n. 38 

Wholesale dealers. Oealers, ante 

Wine, food statutos as including, § 1, n. 15 

Witnesses, 

Oredihility, questioii for jury in actiou for in¬ 
juries, § 70, p. 1129 

SubiK)euas in crimlnal prosecutions, § 43 
Wrappinp: bread, constltutionality of statutes, § (J, 
p. 1053 
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Abandonmentr 

Evidence as to, admissibility, § 56 
Notice to quit, delay in Service, § 25 
Possession, 

Defense of, § 26 
Effect of, § 15 

Jurisdiction as defeated by, § 31 
Tenants in possession, right of action revesting 
in landlord, § 21, p. 1160 
Abatement, §§ 29, 30 
Death of party, § 30 

Matters in, availability as defense, § 26 
Pendency of another action or proceeding, § 29 
Pleading matters in, § 47 
Waiver, matters in, § 49 

Absence of occupant, unlawful entry during, § 17 
Actions, 

Bond on appeal, enforcement of liability, § 96 
Wrongful dispossession, § lOS 
Actual possession, 

Establishment of as sufficient, § 7 
Evidence, admissibility to sbow, § 55, p. 1192 
Interference with as essential, § 11 
Adverse possession, necessity, § 10 
Affidavits, 

Appeal and error, § 80 
Inquisition, proceedings by, § 98 
Intruders, special proceedings against, § 106 
Affirmative defenses, burden of proving, § 53 
Agent, 

Complaint, verification by, J 45 
Maintenance of action against, § 22 
Maintenance of action by agent, § 21, p. 1161 
Possession by as sufficient, § 14 
Aiders and abettors, criminal liability, § 113 
Alias writ, restitution, §§ 51, 75 
Amendment, 

Appeal and error, § 82 
Bond on appeal, § 92 
Complaint, § 46 

Notice to quit or demand for possession, § 24 
Process, § 35 
Verdict, § 66 

Warrant, inquisition, § 99 
Answer, § 47 

Appeal and error, |§ 76-96, pp. 1210-1229 

Abandonment, liability on bond as affected, § 94 
Affidavits, § ^ 

Amendment, § 82 
Bond, § 92 

Amount of judgment, review as dependent on, § 
79 

Approval of bond, § 91 
BiU of exceptions, § 86 

Presumptions in absence of, § 83, p. 1216 
Bond, §§ 87-95, pp. 1222-1229 

Abandonment as affecting liability on, § 94 
Action on, § 95 


Appeal and error—Continued, 

Bond—Continued, 

Amendment, § 92 
Approval, § 91 

Assessment of damages by jury, § 95 
Compliance with statiitory requirements, § 
89 

Conditions precedent, § 88 
Costs, conditioned for payment of, § 89 
Defenses in action on, § 95 
Deposit in lien of, § 89 
Description of action, § 89 
Designation of penalty, § 89 
Discharge of liability on, § 95 
Disraissal as affecting liability, § 94 
EfPect of supersedeas bond, § 93 
Enforcement of liability on, § 05 
Evidence in action on, § 95 
Extension of time for filing, § 90 
Extent of liability on, § 94 
Pixing amount of. § 91 
Instructions in action on, § 95 
Judgment in action on, § 95 
Liability on, S 94 
Necessity, § 88 
New bond, § 92 

Eecord as required to show, § 86 

Requisites, § 89 

Signature, § 89 

Stay of proceedings, § 87 

Successive bonds, § 92 

Sufficiency, § 89 

Summary judgment on, § 95 

Surety, § 89 

Time of filing, § 90 

Waiver, § 88 

Citation, questioning regularity of, § 79 
Costs, bond conditioned for payment of, § 89 
Damages, 

Amendment increasing amount of, § 82 
Bond as liable for, § 94 
Presumptions as to, § 83, p. 1216 
Deposit in lieu of bond, § 89 
Determination of case, § 83, pp. 1215-1218 
Discretion of court, 

Amendment, § 82 
Amendment of bond, § 92 
Dismissal, § 83, p. 1216 

Intermediate courts, § 83, p. 1218 
Liability on bond as affected, § 94 
Waiver of right to insist on, § 77 
Estoppel, 

Loss of right by, § 77 
Setting up defense of, § 84 
Extension of time for, § 80 
Filing transcript and other papers, § 80 
Final judgment, appeal as lying from, § 79 
Forma pauperis, J 77 
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Appeai and error—Continiied, 

Harmloss error, § 83, p. 3215 
Hearing on, § 83, pp. 1215-1218 
Intermediatc courts, § 83, p. 3217 
Inqnisitian, pro(‘eedings 3)y, § 105 
Intermodiate court, 
noiHl § 02 

Hearing and determiuation, § 83, p. 1217 
Jurisdiction of, § 84 

Interventioii, titio put in issue by intervener, § 
84 

Judgment, § 84 

Jtidgments or orders roviewablc, § 70 
Jnrlsdietion, § 78 
Llability on bond, § 04 
Mattors considcred, § 83, p. 1235 
Modiaeatlon of jndgment, § 83, p. 1210 
New bond, § 02 

New trini, inotlon aw pn^reqniHite, § 80 
Notlce, time and mannor of glvlug, § 80 
PrcHentation and reaervatlon of gronndKS for ro- 
viow, § 81 

I^resaniptions, 8 83, p. 1210 
Pr(K‘(HHnng8 for transfer of canae, § 80 
Record, § 80 
Rcmand, 

(lorrection of jndgment, § 83, p. 1210 
Intcrmediate conrts, § 83, p. 1217 
ItontH and proflts, «np(n’HedeaH bond aa csaential 
to recovery, § 04 

Boqnlaltea for transfer of canae, § 80 
Ko-restitutlon on reveraal, J 00 
Bestitntion, 

Intermodiate conrta, § 83, p. 1218 
Ordering of on reveraal, § 00 
Kevoraal beeanae of improvident grant of 
wrlt, 8 83, p. 1217 
Bnapenaion of rigbt of, § 122 
Kestoratlou of iK)Haeaaion, § 83, p. 1217 
Koveraal, § 83, p. 1217 

Keatltutlon or re-reatltntlou on, § 00 
Rigbt of rcviow, § 77 

8cop(^ of review, intermodiate eourta, § 83, p. 1217 

Statntory proviaiona, poat 

Stay of proceedinga, aninn-aedoaa l)ond, § 88 

^^nceeaaive apin^al bonda, 8 92 

Summary jndgment, bond on api)eal, § 05 

Superaedeaa bond, 

(JondltloriH, § 80 
of, § 03 

Hxteut of liabillly on, § 04 
Judgment on, § 05 
Stay of proceedinga re<iulrlng, § 88 
Time, compllance with atatntory roquirements, § 
80 

Tranacript, Oling of, J 80 

Xranafcn* of canae, requlaites of in proceedinga 
for, § 80 

Treapaaaera, pro<‘eedlng8 to eject, § 100 
Tria! de novo, § 84 
Walver, 

Bond, 8 88 

Loaa of rigbt by, § 77 
Waste, bond aa (tovering loases by, § 94 
Appearance, § 35 

Notice to quit, walver of defects by, § 23 
Approval, bond on appeai, § 91 

30 C.J.S.-89 


Assault and battery, force as contemplating acts con- 
stituting, § 18 
Assignment of errors, 

Appeai and error, record, § 86 
Certiorari proceeding, § 85 

Asaignmenta, maintenance of action by assignee, § 21, 
p. 1302 

Attorneya’ feea, 

liond, action on bond written on isauanec of writ 
of rostitution, § 5.2 

Damagea as recoverable for expenses in defend- 
ing suit, § 50 

Avoidance, ploading in, § 47 
Ibul faith, entry, liability aa affected, § 3 
l^ankniptcy, defonae of, pondency of appeai, § 26 
Bare poaaeaaion witbont rigbt, invasion of, § 12 
Bili of exceptiona, § 80 

Proanmptiona in al)aon(‘e of, § 83, p. 1210 
Bond, 

Api>eal and error, ante 
Certiorari, 5 88 

Dlamlaaal as affecting liability, § 04 
Inqnlaition, travorae, § 102 

l\)aseasioii, pnxicedinga for taklng and delivcry 
of, § 52 

Breaeb of p(au‘0, entry with force tending to produce, 
§18 

Breaking and entering, criminal responaibiUty, § 111 
Burden of proof, § 53 

Criminal proaecutiona, § 118 
Force, § 53 

Inatructions aa to, § 05 
Poaaeaaion, § 53 

Ibialneaa, damages as recoverable for injury to, § 59 
(k‘rtainty, 

3)eHcrii)tk)n of premiaes, complaint, § 41 
J\idgmeiit, (loaeription of land, § 09 
Verdiet, § 00 
Certiorari, § 85 
Bond, § 88 

IHamlaaal as affecting liability, § 04 
Inqnlaition, proceedinga by, § 105 
Reatitntlon, reveraal on, § 90 
Chattel niortgagea, maintenance of action by bolder 
of cbnttel mortgage on crop, § 21, p, 1159, n. 60 
Circuit conrta, apia^al or error to, § 78 
Citatlon, appeai, raiaing qneation of regnlarity, § 79 
(Uvil liability, §§ 3-109, pp. 1140-1237 
(Uerical niiatukw, complaint, § 39 
ColluHlon, pleading, ovidence admiaaible under, § 50 
Commencement of action, iUlng of complaint aa, § 51 
Common law, 

Action aa supersedlng available remedy at, § 3 
Criminal liability at, § 110 
Statutory provialous in derogation of, § 4 
Complaint, 

Agent, veribeation by, § 45 
AUegatlona, § 37 
Arnen dment, § 40 
Pleading to, § 47 

Oommencenrcint of action by flling of, § 51 
Conformlty with statute, § 37 
Constructive poaaeaaion, allegations as to, § 40 
I>amagea, 

Allegations as to, § 44 
Amendmeiit respecting, § 46 
Date, amendment changing, § 46 
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Complaint—Continued, 

Demand for possession, allegations as to, § 43 
Departure from form prescribed by statute, § 39 
Descriptiori of premises, § 39 
Amendment i^especting, § 46 
Necessity and sufficiency, § 41 
Detainer, allegations as to, § 42 
Detention of premises, allegations as to, § 42 
Double damages, allegations as to, § 44 
Entry, allegations as to, § 42 
Estate in premises, allegations as to, § 40 
Filing, § 45 

Force, allegations as to, § 42 
Information and belief, verification of, § 45 
Inquisition, proceedings by, § 9S 
Jurisdiction, showing of, § 39 
Metes and bounds, description of premises by, § 
41 

Misjoinder of causes, amendment cnring, § 46 
Noticei to quit, allegations as to, § 43 
Omissions, § 37 

Ownership, allegations as to, § 40 

Personal property, allegations respecting, § 39 

Possession, 

Allegations as to, § 40 
Amendment as to, § 46 
Prayer for relief, § 37 
Precedents, following, § 37 
Rent, recovery as dependent on setting up, § 44 
Requisites of, § 39 

Rigbt of possession, allegations as to, § 40 
Signature,; § 45 

Statutory provisions, departure from prescribed 
form, § 39 

Sufficiency, §§ 37, 39 
Title, allegations as to, § 40 
Treble damages, allegations as to, § 44 
Unlawfulness, allegations as to, § 42 
Veriflcation, § 45 
Writing, necessity of, § 38 
Concurrent jurisdiction, § 31 

Conditions precedent, notice to quit or demand for 
possession, § 23 
Confession of judgment, § 70 
Conflict of laws, § 4 
Consistency, instructions to jury, § 65 
Constitutional provisions, 

Appeal and error, § 77 
Certiorari, § 85 
Constructive possession, 

Pleading of, § 40 
Sufficiency, § 11 

Title, justification for forcible entry, § 5 
Continuous possession, necessity, § 10 
Conveyances, recovery inuring to benefit of purcbaser 
in case of conveyance pendente lite, § 21, p, 1162 
Corporations, maintenance against, § 22 
Costs, § 62 

Criminal prosecutions, § 121 
Cotenants, 

Criminal liability, forcibly ejecting, § 113 
Maintenance of action, § 21, p. 1163 
Counteraffidavits, intruders or trespassers, speeial 
proceedings against, § 106 
Counterclaim, rigbt of, § 28 
County court, 

Appeal to, § 78 


County court—Continued, 

Jurisdiction, § 31 

Court commissioners, jurisdiction, § 31 
Criminal liability, 

Aiders and abettors, § 113 
Intent or purpose, effect of, § 111 
Criminal prosecutions, 8§ 114-122, pp. 1241-1244 
Burden of proof, § 118 
Civil action as bar to, § 110 
Costs, § 121 
Damages, § 121 
Defenses, § 112 
Evidence, §118 

Indictment or information, § 117 

Jury questions, § 119 

Persons liable, § 113 

Possession, restitution of, § 122 

Punishment, § 120 

Restitution and rerestitution, § 122 

Sentence, § 120 

Summary proceedings, § 115 

Trial, § 110 

Verdict, § 119 

Criminal responsibility, §§ 110-122, pp. 1237-1244 
Breaking into building, § 111 
Character of property interfered witb, § 111 
Development, § 110 
Dwelling house, breaking into, § 111 
Elements of offense, § 111 
Entry, § 111 
Force, § 111 

Landlord and tenant, bolding over by tenant, § 
113 

Legal process, entry or detainer under, § 111 

Multitude, entry by, § 111 

Nature of offense, § 111 

Number of persons making entry, § 111 

Origin, § 110 

Peaceable possession, interference witb, § 111 
Possession, interference witb, § 111 
Real property, interference wifh, § 111 
Threats, § 111 
Title, necessity of, § 111 
Crops, 

Damages, recovery for loss of, § 59 
Ownership as involved in action, § 3, n. 16 
Wrongful dispossession, recovery for value of, § 
109 

Cross-complaint, § 47 
Rigbt to file, § 28 

Cultivation, possession as shown by, § 11 
Cumulati ve remedy, nature as, § 3 
Curtesy, maintenance against party entering under 
conveyance by tenant by, § 22 
Damages, §§ 58-61, pp. 1197-1200 
Appeal and error, 

Amendment increasing amount of, § 82 
Bond as liable for, § 94 
Presumptions as to, § 83, p. 1216 
Complaint, amendment respecting, § 46 
Criminal prosecutions, § 121 
Double damages, § 60 
Elements of, § 59 
Evidence, admissibility^ § 56 
Exemplary damages, § 59 
Instructions to jury on question of, § 65 
Judgment, award in, § 72 
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C(Hitinu(‘(l, 

Moasuro of, Jij Ht) 

Noniinal dainapfos, § Hf) 

Ploadiri^ of, § *14 

ProxiinaU' nM‘(>vory for, § HJ) 

PuniUv<^ (lainagoM, § 50 

Rostitution, a<*tion on boiul writton on issiianco 
of writ oPf^ 52 
Rij^ht to, § 58 

Hoparab^ action, r(M*()vory by, g <>1 
Wtututory iH-ovisions, to, ^ 58 
Troblo (lainuRos, 50 

TroMpaas, rofov(M-y oT separato action for, § (H 
Wr<Hij?fnl (Uspossossion, § 1(M)' 

Wronp:ful ovi(*ti()ii, connt('r(‘laiin for, § 28 
Dato, complalnt, anaMidnanit chau^in^r, § 40 
Dtaitli, al)at(‘inoiit. on account of, § 20 
Doclarations, TH)SK(‘ssion, ndnils.sUjlIit.y to show, § 55, 
p. nol 

Dood, invalldity, d(‘r(Mis(‘ of, § 20 
D(4aidt jud^oiKMd, ^ 70 

AlHwnil and (M*ror, rij^lit of apiXMd, § 77 
Dof(ais(^s, 2(b 28 

Abatcninad, inat.ttTS in, § 20 
Appoal bond, a<'lion on, § JK> 

C/riniiiial prostx-nllonH, § 112 
TOquital)l(^ dorons(‘s, § 2(i 
Poss(‘sslon of (((‘fondnnt, rijifht of, § 27 
Tilb' of d(4ondant, § 27 
DeOnitions, 8 1 

Actual iM)KS(‘ssion, 8 11 
Tntnid('rs, 8 100 
Mnitbndc, § 111 
U(‘r(‘slllutloii, 8 122 
H<piattcrs, 8 100 
Demand for poswssslon, 

Rurd(ni of proof, 8 52 
Kvld<MU'(s Huill<'i('ncy, 8 57 
T0vld<au'(‘ as to, adinisslldllty, 8 50 
Forni and coutiaits, 8 24 
.Tury <jn<‘stion, 8 04 
Ma^in^i; copy as snOicient servicc, § 25 
NccoHHily of, 8 20 
PloadlH^?, 8 40 
Pr(‘sunit)tlons aw to, § 50 
Proof of, 8 50 
Hcrvlci^ of, 8 25 
8lj?natur<‘, § 24 
Time, m^rvico of, 8 25 
Wrltluf? as <ssHontial, 8 24 
Demurrer, 

I>(‘scription of prcnnlsi^s, obJo<‘tIon raised by, § 
40 

Waiver of rijtht to answer by, § 47 
DoscHption, 

Jjand, Huminons, 8 25 
I»remlses, complaint, § 30 
Property, 

Ainonduient, appcail and error, 8 

Burden of proof as to, 8 53 

Complaint, aintmdment In respoct of, § 46 

Demnrrer, objo<*tion ralsed by, 8 49 

lilvidenco, admlsslbllity, 8 50 

Indictment or Information, § 117 

Jndgment, § 60 

Notlce to quit, § 24 

Pleadlng, § 41 


Description—Oontiuued, 

Property—Clontiunod, 

Variance in rospect of, § 50 
Verdiet, § 66 
Detainer, 

Burden of proof, 8 53 
Kvidence, sufiiciency, 8 57 
Pleading of, 8 42 

Variance in ploadiiig and proof as to, § 50 
T)ovis(M\s, niaint(aian(*e of action by, § 21, p. 1151) 
Di recti ng verdi(‘t, 8 (>4 
Disclaimer, 

Fosts in (*ase of jndginoiit on, 8 62 
Defense of, 8 26 
Discret.ion of court, 

Appeal and error, 

Amendinent, 8 82 
Aincnidinent of bond, § 02 
Dlsmissal, 

Ai)p(‘al and error, 8 1^3, p. 1216 

Apixad as lying from jiidgment of dismissal, 
8 70 

liit(»riu(‘<linte conrts, 8 H3, p. 1218 
Idal)ility on bond as affected, 8 04 
r.(‘rtiorari, iK4ition for, 8 35 
Judgment of, 8 73 

Dispossivssion, writ of restitution, 8 T5 
Distluctions, 8 2 
District conrts, 

A[)p(Md or (M’ror to, 8 78 
Jnrisdiction, 8 31 

Distnrllance of p('ac(s priwention of, 8 3 
Dociimentary evideuce, title, admissllillity to show, 
8 55, p. 11OP 
Donble dmnages, 

Award of, 8 60 
Jnry rpusstion, 8 64 
Pleailing of, 8 44 
Dwelling hons(‘, 

Breaking into, eriminal responsiliility, 8 111 
Breaklng into as constituting forcible entry, 8 13 
Kascanents, nuUntiniance of action by owners of, § 21, 

p. 1161 

EJe<‘tin<Mit, 

Distingnishcd, 8 2 

Trespassers, smnmary process for, 8 100 
KUninnits of, 8 1 

TCmjiloyee, possession l>y as siiinciinit, 8 14 
Entry, 

Burden of proof, 8 53 
Criminnl responsibllity, § 111 
Defect ia alb^ging time of, waivcr, | 49 
Evideu<‘e, 

Admisslbllity, 8 56 
HufUclency, 8 57 
Pleading of, 8 42 
Writ of, distingulshcd, 8 2 
E<initai>le defenses, avallabillty, 8 26 
Error, Ar)t)oal and error, ante 
Estate, pleading of, § 40 
Iflstopptd, 

Appeal anci error, 

Ijoss of right, § 77 
Sotting np defense of, 8 34 
Evideuce, 8§ 53-57, pp. 1190-1197 

Admlsslbllity, §§ 54-56, pp. 1190-1195 
Appoal hoiwi, action on, § 95 
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Evidence—Continued, 

Burden of proof, ante 

Character of possession, admissibility to show, 
§ 55, p. 1192 

Conformity of pleadings to, § 50 
Criminal prosecutions, § 118 
Declarations, admissibility to show possession, 
§ 55, p. 1191 

Documentary evidence, admissibility to show 
title, § 55, p. 1190 

Extent of possession, admissibility to show, § 55, 
p. 1192 

Instructions founded on, § 65 
Possession, 

Admissibility, § 55, p. 1191 
Criminal prosecutions, § 118 
Presumptions, post 
Title, 

Admissibility, § 55, p. 1190 
Criminal prosecutions, § 118 
Weight and sufficiency, § 57 
Exclusive jurisdiction, courts having, § 31 
Exclusive possession, necessity, § 10 
Exclusiveness, proceeding for, § 3 
Exeeution, judgment, enforcement by, § 75 
Exemplary damages, 

Jury question, § 64 
Recovery of, § 59 

Exhibit, description of premises, reference to In plead- 
ing, § 41 

Fact questions, § 64 

Criminal prosecutions, § 119 
False key, entry into dwelling house by means of, 
criminal liability, § 111 

Fences, possession as resuit of inclosure by, § 11 
Filing, complaint, § 45 

Final judgment, appeal and error, necessity of, § 79 
Findings, 

Inquisition, proceedings by, § 100 
Requisites and validity, § 66 
Fine, criminal prosecutions, § 120 
Force, §§ 16-19, pp. 1155-1158 

Actual violence as essential, § 18 
Appearance of violence, sufficiency, § 18 
Assault and battery, acts constituting as essen¬ 
tial, § 18 

Bodily harm, fear of, § 18 
Breach of peace, § 18 
Breaking into dwelling, § 18 
Burden of proof, § 53 
Criminal responsibility, § 111 
Double damages in case of, § 60 
Element of, § 1 

Entering without breaking, § 18 
Entry against will of occupant, § 17 
Entry by legal authority, § 19 
Evidence, 

Admissibility, § 56 
Sufficiency, § 57 

Exceptions to rule requiring, § 17 
Indictment or information, allegations as to, 
§ 117 

Jury question, § 57, n. 15; § 64 
Menaee, § 18 
Necessity, § 17 

Notice to quit or demand for possession as re- 
quired in case of, § 23 


Porce—Continued, 

Peaceable but unlawful entry, § 17 
Peaceable possession, ejectment of occupant, § 
12 

Pleading, § 42 

Answer denying, § 47 

Public force of state lawfully exercised, § 19 
Resistance, § 18 
Sufficiency, § 18 

Terror, circumstances, tending to excite, § 18 
Threats, sufficiency, § 18 
Treble damages authorized, § 60 
Trespass as sufficient, § 18 
Unlawful detainer as involving element of, § 2 
Unlawful detention of property with, § 2 
Violence as essential, § 18 
Porcible invasion, protection against, § 3 
Form, 

Judgment, § 68 

Notice to quit or demand for possession, § 24 
Forma pauperis, appeal in, § 77 
Praud, 

Entry by, § 17 

Pleading in case of entry by, § 47 
Possession obtained by, § 10 
General denial, proof under, § 50 
General verdict, § 66 
Good faith, defense of entry in, § 26 
Grazing, possession as shown by grazing of stock 
over uninclosed land, § 11 
Harmless error, § 83, p. 1215 
Hearing, 

Appeal and error, § 83, pp. 1215-1218 
Certiorari, § 85 

Heirs, maintenance of action by, § 21, p. 1159 
Homestead, 

Maintenance of action by successful claimant of 
homestead entry, § 21, p. 1102 
Possession, conflict with federal statutes relating 
to, § 10 

Household goods, wrongful dispossession, recovery of 
damages, § 109 
Husband and wife, 

Criminal liability, forcible entry on lands of 
spouse, § 113 

Maintenance of action by wife, § 21, p. 1161 
Parties to proceeding, § 34 
Hypothetical instructions, propriety of, § 65 
Identification of premises, evidence, admissibility, 
§ 56 

Improvements, compensation as recoverable for, § 59 
Inclosure, possession as shown by, § 11 
Indictment or information, 

Criminal prosecutions, § 117 
Dispossession pending, § 122 
Restitution, award on, § 122 
Infants, maintenance of action against, § 22 
Inferior courts, jurisdiction, § 31 
Information and belief, complaint, verification of, 
§ 45 

Injunction, judgment, restraining restitution of pos¬ 
session, § 75 

Inquisition, proceedings by, §§ 97-105, pp. 1229-1234 
Affidavits, § 98 
Amendment of warrant, § 99 
Appeal, § 105 
Bond, traverse, § 102 
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Inquisition, proceodings by—Continued, 

Certiorari, § 105 
Complaint, § 98 
Condnct of, § 100 
Findings, § 100 
Jury, § 100 
Petition, § 08 
Place of holding, § 100 
Postitiitlon, § 1(H 
Statxitory provisiona, § 97 
Swoarinp: of jury, § 100 
Transfer to <*ircuit <‘ourt, § 101 
Traverse, § 101 
Bond, § 102 

Liahility on bond, § 102 
Hostitxition, § 104 
Waiver, § 103 
Verdict, § 100 

WaiV('r of defects and Irregularities, 8 103 
Warrant, § 99 
Instructions to jury, 

Appeal bond, action on, 5 05 
Trlal of action, § 05 

Intent, crlminal llablllty as dependent on, § 111 
Tnterest, dainages, r<M'overy of, § 59 
Interniption of possc^sslon, §8 10, 13 
Intervention, appi^al and error, tltle pnt in isauo by 
Intervener, 8 84 

Intruders, Hr)<‘<dal i>roceedings against, § lOO 
Issues, pleading, § 50 
Joinder of <*a\ises, ol>je<*tlon to, waiver, § 40 
Jolnder of parties, 8 34 

Joint tenants, maintenance of action, § 21, p. 1103 
Jiuignunit, 8§ <i8-75, r^p. 1205-1210 
Apptad and (UTor, 8 84 
Appeal bond, action on, 8 05 
('Crtlorari, rendcndng of, 8 85 
<V)nf('HHlon of, 8 7t) 

Creditor, maintenance of action by, § 21, p* 1150 

Darnages, award of, 8 72 

Defanlt, § 70 

Descriptlon of land, 8 09 

Dismlssal, 8 73 

Fmfor(‘(‘iut‘nt, 8 75 

Kxecutlon, 8 75 

KxpresH award of oxeeution, neeosslty, § 08 
Fxtent of award or relief, §8 71-73 
Defendant, § 73 
Plaintlff, 8 72 
Porm of, 8 08 

Injnnction, restraining restitntlon of possession, 
§ 75 

Inquisltion, prooecMlings by, § 100 

Operation and (‘tfcH*t, § 74 

Parties against whom awarded, § 72 

Payinent of money as conditiou of recovery, § 72 

Pleadlngs, eonfonnity to, § (>8 

Possesslon, restoratlon of, § 72 

Proof, conformlty to, 8 68 

Property Ineluded, § 72 

Relief awarded, 

Defendant, § 73 
Plalntlff, 8 72 

Rents and proflts, propriety of, 8 72 
Restitiition of premises, § 72 
Satisfactlon of, 8 75 
Several defendants, action against, § 68 


Judgment—Continucd, 

Sufliciency in general, § 68 
Surplusage, § 68 
Time, entr/ of, § 68 
Tltle, elfect on, § 74 
Vari ance from verdiet, § 68 
Judgment on pleadlngs, answer failing to deny alle- 
gations, § 47 

Juclicial sales, burden of proof in action by purcbas- 
ers at, § 53 
Jurisdietion, § 31 

Appeal and error, § 78 
Certiorari, issuance of writ, § 85 
Complaint, sbowing of, § 39 
Objections to, § 31 
Prosumptions as to, § 31 
Jury, inquisitlon, procecclings by, § 100 
Jury questions, § 64 

Criminal proseentions, § 119 
Justice of tbe peace, 

Appeal and error, 

Jurisdietion of, 8 78 
Writ of error as lying, § 77 
Complaint, 

Requisitos of, 8 39 
Written complaint as essential, § 38 
Jurisdietion, § 31 

Jnstiflcution, pleading matters by way of, § 47 
Xjabor dispnte, defense of endoavor to settle, crim¬ 
inal prosecution, § 112 
Laiullord and tonant, 

Criminal llablllty, tenants holding over, 8 113 
Doedarations of tenant, admlssibllity on qiiestion 
of possesslon, § 55, p. 1192 
Judgment in favor of, 8 08 
Maintenance of action against, 8 22 
Maintenance of action by tenant in possesslon, § 

21, p. 1160 

Possesslon, pleading of, 8 40 
Remedy as limited to casos where relationship 
exists, 8 3 
Law governlng, § 4 
T;aw qxa^stlons, 8 64 

Ijawfnln(‘ss of entry, distlnction based on, 8 2 
Legal autborlty, entry by as warranting action, 8 19 
Legul proccRS, criminal responslbility, entry or de- 
taluer nuder, 8 111 

Llberal coxistrnctlon, atatutory provisione, § 4 
Idcensees, 

Maintenance of action against, § 22 
Maintenance of action by, § 21, p. 1161 
Limltatlon of a(‘tlons, § 33 
Dimited jurisdietion, coiirts of, 8 31 
liocation of premises, evldence, admissibility, § 56 
Mali, iiotlco to quit or demand for possesslon, Service 
by, 8 25 

Marrled women, 

Maintenance of action against, § 22 
Maintenance of action by, § 21, p. 1161 
l^arties to proceeding, § 34 
Master and servant, 

Maintenance of action by servant, § 21, p. 1161 
Possesslon by servant, sufflclency, § 14 
Mental pain, damages as recoverable for, § 59 
Metes and bounds, descriptlon of property by, plead¬ 
ing, § 41 

Mlsdemeanor, forclWe entry and detainer as, § 110 
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Misjoinder of causes, amendment curing, § 46 

Mistrial, certiorari in case of, § 85 

Modification, judgmerit, appeal and error, § 86, p. 1216 

Motive, entry, liability as affected, § 3 

Multitude, criminal responsibility, entry by, § 111 

Municipal corporations, 

Maintenance of action against, § 22 
Maintenance of action by, § 21, p. 1159 
Municipal courts, jurisdiction, § 31 
Natural products, possession as sbown by taking of, 
§ 11 

Nature of, § 1 
New process, § 35 
New trial, § 67 

Appeal and error, motion as prerequisite to, § 80 
Nominal damages, award of, § 59 
Notice, 

Appeal, time and manner of giving, § 80 
Inquest, restitution on, § 122 
Inquisition, proceedings by, § 99 
Notice to quit, 

Biirden of proof, § 53 
Description of property, § 24 
Evidence, 

Admissibility, § 56 
Sufficiency, § 57 
Form and contents, § 24 
Jury question as to, § 64 
Mailing copy as sufficient sexwice, § 25 
Necessity of, § 23 
Pleading, § 43 
Proof of, § 50 
Service of, § 25 
Signature, § 24 
Time for Service of, § 25 
Trespassers, § 106 
Waiver of, § 23 
Writing as essential, § 24 
Objections, 

Jurisdiction, § 31 
Pleading, method of raising, § 49 
Offenses. Criminal responsibility, ante 
Operation and effect, judgment, § 74 
Original jurisdiction, § 31 

Outbouses, breaking into, criminal responsibility, § 
111 

Ownersbip, pleading of, § 40 
Parties, § 34 

Certiorari, § 85 
Eefendants, § 22 

Judgment, parties against whom awarded, § 72 
Plaintiff, § 21, pp. 1158-1163 
Peaceable possession, 

Criminal responsibility, interference with, § 111 
Establisbment of as sufficient, § 7 
Evidence, sufficiency, § 57, n. 11 
Invasion of peaceable possession without rigbt, 
§ 12 

Necessity of, §§ 9, 10 
Pleading of, § 40 
Rigbt of owner to take, § 5 
Verdict, failure to find, § 66, n. 31 
Peremptory charge, circumstances warranting, § 64, 
n. 4 

Persona! property, 

Complaint, allegations respecting, § 39 
Maintenance for recovery of, § 20 


Personal representative, maintenance of action by, 
§ 21, p. 1159 

Persons against whom action inaintainable, § 22 
Persons by whom action maintainable, § 21, pp. 1158- 
1163 
Petition, 

Certiorari, § 85 

Inquisition, proceedings by, § 98 
Plea of not guilty, issues under, § 47 
Pleading, §§ 36-50, pp. 1174-1187 
Answer, § 47 
Complaint, ante 
Conformity to proof, § 50 

Amendment for purpose of, § 46 
Cross-coinplaint, § 47 
Issues, § 50 

Judgment, conformity to, § 68 
Objections, method of raising, § 49 
Reply, § 48 
Variance, § 50 
Waiver, objections, § 49 
Police court, jurisdiction, § 31 
Possession, 

Abandonment before entry complained of, § 15 
Actual possession, 

Establisbment as sufficient, § 7 
Interference with as essential, § 10 
Adverse nature of, § 10 
Agent, sufficiency of possession by, § 14 
Bare possession without rigbt, invasion of, § 12 
Bond, proceedings for taking and delivery of, § 
52 

Burden of proof, § 53 
Character of, § 10 

Adinissn)ility of evidence to show, § 55, p. 
1192 

Constructive possession, suffidency, § 11 
Continuons nature of, § 10 
Criminal prosecutions, restitution of, § 122 
Criminal responsibility, interference with, § 111 
Cultivation as showing, § 11 
Defense of, § 26 

Right of defendant to, § 27 
Demand for xK)Ssession, ante 
Determination of, § 10 
Employee, sufficiency, § 14 
Entry upon by force or violence, § 2 
Evidence, 

Admissibility, § 55, p. 1191 
Criminal prosecutions, § 118 
Sufficiency, § 57 
Exclusiveness, § 10 

Extent of, admissibility of evidence as to, § 55, 
p. 1192 

Fencing, inclosure by, § 11 
Fraud, possession obtained by, § 10 
Grazing of stock over uninclosed lands as suffi¬ 
cient showing of, § 11 
Incidental inquiry into right to, § 7 
Inclosure, sufficiency, § 11 
Indictment or Information, 

Allegations as to, § 117 
Dispossession pending, § 122 
Interrupted possession, § 13 
Interruption, § 10 
Intrusion on, § 3 
Judgment, restoratioii of, § 72 
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PosHOSsioa—(V)ntinii(Hl, 

Jiiry (luastions, § (M 

Landlord and t(‘iiaid, niaintonanco of action by 
t(‘nanl in po.sscNs.sioii, 8 21, f). ll(M) 

Law (in(‘stiou as to, § (M 

rijrld, lo as iiivohaHl in action for, § 7 
]Maint(nmuc<‘ of action l).v ono wiiosn possossion 
is for<'il)ly distnrluMl, S 21, \). llf)!) 

Mix(‘d (HK^stion of law and fa<*t, criininal prosc- 
cutions, llt) 

Natnral producis of land, takinj>: as (sstablishinpr 
I)oss(‘ssi()n, {i n 
N(‘C('ssity of, S !) 

Part; of tract, posstsssion nnd('r claini to wholc as 
sntlicicnt, ^ H 

rasl,nrin^ 2 : stock on pnnniscs as sliowln^jj, § 11 
Paynunit. of tax('s as constitutinij;, § 11 
P(‘ac(‘al)l(‘ iK)ss(‘sslon, 

Invasion of pcac(ad>l(‘ IK)ss('ssion vvithout 
§ 12 

Noc(‘ssity, ^ 10 

P(n’sonal pn‘s(nic(^ on pr(anis('s as snni<*i<‘nt‘, § 11 
Plcadinj^ of, § 10 

AnnanlnuMit. § 10 

Prior possossion of plaintlff, R-'-!;’), pp. 1150- 
1155 

PnxMMvllnj^s for taldn^^ and ddivcn-y of, 51, 52 
Proof In n^spoct of, § 50 

Prosp(xliv(‘ i)osscssion, acts <‘ont('niidatinj^: as 
sutllcbad, g 10 
Kdiiuiuislinnnit of, ^ 15 
Ibanialy for prot<'ction of, § 

UcH K(*sta(*, adniisslbility of cvld(*n<v on i)rin- 
clpl(' of, 8 55, p. 1101 

U(‘Ht it nt ion, criminal pros(‘cuUonH, § 122 
U(‘s(oratlon of, ^ 0 
lU^ht, 

A<lndssihlHty of (ndd<‘nc(‘ luairlnjj; on, § 55, p. 
1102 

Kntry to tak(‘ witiioui action, § 5 
InvolviMl in action, § 7 
PUaidiaK, 8 10 
S(Tnnd)IlnK, 8 10 
H(*rami>lln):^ poss(‘sslon, 8 13 
S<‘inblan(‘<‘ of as insidlicUMd, 8 11 
W(‘rvant, stitlitl(‘ucy of posst^sslon by, 8 14 
StaklnK claini, adinlsslhlUty to show cxtcnt, 8 '^>5, 
p. no3 

Stinilth, iK)Hscsslon oldahanl liy, 8 10 
Taxtss, paynuMit as constltutluii, 8 11 
TltUs liniuiry Into as incid(»nt Onidinpj to show 
ilKlit of, 8 0 

Tn^spass, posscssion orijulnutinpf in, § 12 
Tr(‘HpaHS(w, siinici(‘ucy, 8 H, n. <M 
Varlanco in phanliaK and proof as to, 8 50 
Volnntary abandonnunit, 8 15 
Wrlt: of, diHposs(‘ssIon ninlin* and by virtno of, 8 10 
Wrongfnl diniHisscsslon, post 
PosHcssory action, nnfun» as, 8 »3 
Praycr for rcHcf, complalnt, 8 37 
Prcpondcranc(‘ of (nddcncis proof of caso by, § 57 
Presuinptlons, § 53 

AprK‘nl and error, 8 S.3, p. 1210 
»Turlsdlcti(m, 8 31 
Posscssion, rlghts as to, § 53 
X^revalllng party, costs awardcd to, 8 02 
Prior posscssion of plaintlff, §8 8-15, pp. 115(>-1155 
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Probate conrt, jnrisdiction, § 31 
Proc(alnro, 

Appoal and error, transfer of cause, § 80 
Certiorari, § 85 

Hostitntion of possossion, criminal proseeutiona, 
8 122 
Proc('ss, 8 35 

Intniders, spocial procoedings against, 8 100 
Service of, necessity before issning writ of res- 
titution, 8 51 

Proof, 

Confonnity of pleadings to, § 50 
Tiuiictment or infonnation, 8 117 
Jndgnient, confonnity to, 8 

Prospective possessioii, acts contemplating as snfll- 
cient, 8 10 

Ibmishiueut, criminal prosoentions, 8 I^^O 
Puni live darnages, recovery of, 8 5t) 

Qnantlly, description of land by, pleading, 8 41 
UcMil party iu interest, hringing of a<'tion by, § 21, p. 
1150 

Ileal property, 

Action as lying only for recovery of, 8 20 
Act ion ns ridating to, § 3 

(bdnilnal respousil)iHty, int(M*f(M’ence witli, 8 111 
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Ordering of on reversal, 8 00 
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Htispimslon of right, § 122 
Aprilieatioii for issuance of writ of, 8 75 
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Poiid, pnrpose of bond on issuance of writ, § 52 
Certiorari, reversal on, 8 00 
Criuilual prosecutioiis, § 122 
Dlspossession under writ of, 8 75 
IiKpiiHitiou, proceedings by, 8 
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Restitution—Continued, 

Wrongful dispossession under writ of, damages, 
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Retroactive operation, double or treble damages, stat- 
utory provisions authorizing, § 60 
Retum, Service of process, § 35 

Reversion, maintenance of action by owner of, § 21, p. 

1159 

Review, 

Appeal and error, ante 
Certiorari, ante 

Scrambling possession, §§ 10, 13 
Evidence, 

Admissibility, § 55, p. 1192 
Sufficiency, § 57, n. 11 

Secret equities, investigation in action for, § 6 

Security for costs, § 62 

Semblance of possession, sufficiency, § 11 

Sentence, criminal prosecutions, § 120 

Servant, 

Maintenance of action by, § 21, p. 1161 
Possession by as sufficient, § 14 
Service, 

Notice to quit, evidence as to, § 56 

Notice to quit or demand for possession, § 25 

Process, § 35 

Set-off and counterclaim, § 28 
Several defendants, 

Judgment in action against, § 68 
Process against, § 35 
Signature, 

Bond on appeal, § 89 
Complaint, § 45 

Notice to quit or demand for possession, § 24 
Verdict, § 66 

Special jurisdiction, courts of, § 31 
Special verdict, § 66 

Squatters, special proceedings against, § 106 
Staking of claim, admissibility of evidence to sbow 
possession, § 55, p. 1193 
Statutory provisions, § 4 

Abatement, deatb of party, § 30 
Appeal and error, § 77 
Bond, § 88 

Hearing, § 83, p. 1215 
Proceedings for transfer of cause, § 80 
Bond, 

Appeal or certiorari, § 88 
Proceedings for taking and delivery of pos¬ 
session, § 52 
Bond on appeal, 

Compliance with statutes, § 89 
Extension of time for filing, § 90 
Certiorari, § 85 
Bond, § 88 
Complaint, 

Conformity with statute, § 37 
■ Departure from prescribed form, § 39 
Filing of, § 45 

Confession of judgment, § 70 
Costs, § 62 
Counterclaim, § 28 
Damages, 

Pleading of, § 44 
Right to, § 58 
Default judgment, § 70 
Definitions, § 1, n, 1 


Statutory provisions—Continued, 

Demand for possession, Service of, § 25 
Demand for possession as condition precedent, 
§ 23 

Double damages, § 60 
Force, use of, § 17 
General denial, sufficiency, § 47 
Indietment or information, criminal prosecutions, 
§ 117 

Inquisition, proceedings by way of, § 97 
Jurisdiction, § 31 
Limitations, § 33 
New trial, § 67 
Notice to quit, Service of, § 25 
Notice to quit as condition precedent, § 23 
Party by whom action may be maintained, § 21, 
p. 1159 

Personal representative, maintenance of action 
by, § 21, p. 1160 
Possession, 

Inquiry into right to, § 7 
Proceedings for taking and delivery of, § 51 
Unlawful deprivation of, § 9 
Process, § 35 

Record on appeal or error, § 86 
Remedy as purely statutory, § 3 
Reply, requirements as to, § 48 
Restitution, § 104 
Security for costs, § 62 
Tenements, recovery of, § 20 
Time to sue, § 33 
Title, adjudication of, § 6 
Treble damages, § 60 
Trial, § 63 
Venue, § 32 
Verdict, § 66 
Stay of proceedings, 

Bond on appeal, § 87 

Writ of possession, execution notwithstanding, 
§ 75 

Stealth, 

Entry by, § 17 
Possession obtained by, § 10 
Strategy, entry by, § 17 
Summary proceedings, 

Bond on appeal, enforcement of liability by, § 95 
Criminal prosecution, § 115 
Inquisition, § 97 

Intruders or trespassers, ejectment by virtue of, 
§ 106 

Nature as, § 3 
Original jurisdiction of, § 31 
Tenants in common, joinder in, § 21, p. 1162 
Summons, requirements as to, § 35 
Supersedeas. Appeal and error, ante 
Supreme Court, appellate jurisdiction, § 78 
Sureties, bond on appeal, § 89 
Surplusage, 

Complaint, effect of, § 39 
Judgment, § 68 

Pleadings, description of premises, § 41 
Taxes, 

Possession as shown by payment of, § 11 
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possession, § 55, p. 1192 

Tenancy at will, maintenance of action by tenant 
at will, § 21, p. 1160 
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Tenants in oommon, 

Oriminal liabllity, foreibly ojecting cotenant, § 
113 

Joindcr In aotlon, § 21, p. 11(J2 
Tencmoiits, rccovery of, § 20 
Ternus, arnondrnent of pleiiding on, § 40 
Terror, oriminal resi)0UHil)illty for acts resulting in, 
§ ni 

Threats, 

Oriminal responsibllity, § 111 
Klemont of, § 1 

liVidenoe of, admlasibility, § 50 
Foroe as shown by, § 18 

Timbor, damagos as recoverable for tlmbor taken 
from land, 8 r>l) 

Time, 

Amondmont of tdendings, 8 40 

Appeal and ('rror, c*omplian<’e wlth statuto, § 80 

Houd on appeal, Oling of, § 1)0 

Bringing of action, § 33 

Certiorari, § 85 

Kntry, proof of, § 50 

Jtidgnuuit, entry of, ^ 08 

Notiee to <iuit or thanand for possossion, scrvlco 
of, 8 25 

Varianee in pleading and proof as to, 8 51) 
Title, 
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tle, § 111 

Defense of, defendanOs title, 8 27 
Kvldenee, erlminal proseentlon, 8 lt8 
Forcdble (*ntry as justiOed by, 8 
Indl<’tment or information, allegations as to, 8 
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Tustruetlons ndatlng to, proprlety, 8 05, n. 21 
lnterv(mtlon, plea of lnt(M’V(‘ner pnttlng title in 
iHHue, 8 84 

Judgment as affectlng, 8 74 
Pleading of, 8 40 
Tort, aetion as sonuding in, § 3 
Transeri 

ApiKMil, niing of, 8 80 
Certiorari, § 85 
Traverse, 

Iiuiuisition, 

ProeeedingH by, 8 101 
Waiver, 8 103 
Treble dainages, 

Pleacllug of, 8 44 
Keeov(‘ry of, § 00 
Tr(wi)ass, 

Complaint authorlzing reeovery in, 8 39 
Damages, reeov(‘ry in H(‘parate aetion for, 8 01 
Distiiignished, 8 2 
Double datnagoH as uutiiorized, 8 00 
Flntry under writ of restitution wrongfnlly Is- 
sued, § 11) 

Force as sbown by, 8 18 

Peaeeable possessiou originatlng in, Invaslon 
of, 8 12 

Treble damages as warranted, § 60 
Trespassera, 

Appeal and error, proeeedings to reject, § 100 
Poasession, suffieieney, § 11, n, 64 
Rlgbt of aetion by, § 21, p. 1159 
Special proeeedings against, 8 106 


Trial, §§ 63-66, pp. 1206-1205 
Oriminal prosecutions, § 119 
Trial de novo, 

Appeal and error, § 84 
Certiorari, § 85 

Trnstee, maintenanoe of action by, § 21, p. 1150, n, 

m 

Dndertaklng. Bond, anto 
llnlawfulness, pleading of, § 42 

Uiio(‘(*npie(l dwelliiig, breaking into, oriminal liability, 

8 in 

Dnoeeupied lands, possossion, restoration of, 8 1) 
Vaeaut lands, possossion, restoration^bf, § 9 
Vaeant premises, breaking into, oriminal liability, 
8 111 

ValiK^ of proporty, jnrisdietlon as dependent on, § 31 
Varianee, 

Indietment or information, § 117 
Judgnumt and verdlet, 8 68 
Pleadings and proof, § 50 
Vendor and purehaser, 

Malntenanee of a<‘tion by purehaser, 8 21, p. 1162 
Maintenanee of proeecHling by grantor agreeing 
to put granteo in rK)ss(‘sslou, § 21 
V<mu(s 8 32 
Verdlet, 8 66 

Crimlnal proseeutions, § 119 
Deseriptiou of premises, objeetions cured by, 
8 40 

Tminisition, 8 KK) 

Verlfieation, complaint, 8 45 
Violen<*(s 

Crimlnal responsibility, 8 lH 
Foree as synonyinous wlth, § 18, n. 20 
Jnry qtiestlon, 8 64 
Waiver, 

Appeal and error, 

Bond, 8 88 
Loss of rlght, 8 77 
Boinl on appeal, 8 
Notiee to quit, 8 23 

Delay in servlee, § 25 
Pleading, objeetion to, 8 49 
Waut of jurlsdietion, eertlorarl, ground for allow- 
anee of writ, 8 85 
Warrant, 

Deseriptiou of premises iu, 8 41 
Inqulsltlon, proeeedings by, 8 09 
Waste, 

Appeal and error, Imncl as eoverlng losses by, 
8 04 

Damages as reeoverable for, § 50 
Fvhlenee, admissibility, 8 66 
Words and phrases. Dellnltlons, ante 
Wrltliig, 

Answer in, necossity, 8 47 
(knnidalnt, ne<‘e8sity of, 8 38 
Iiupiisltlon, petition or eomidalnt, 8 98 
Notiee to quit, pleading of, § 43 
Notiee to q\iit or demaiid for possession, § 24 
Wrongful dispossosslon, 88 107-109 
Actions for, § 108 
Damages reeoverable, § 109 
Orounds of liability, 8 107 
Nature of liability, 8 107 

Wrongful evlctlon, damages, counterclaim for, 8 28 
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F.Supp. 296. AfFd., CA, 324 F.2d 503 
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11. U.S.—Secundes and Exchange Commissaon v. 
Medical Committee for Homan Rights, IMstCd., 
92 S.a 577, 404 U.S. 403, 30 tMM 560- 
Washington v. Washington State C>itnnercial Pas- 
senger Fishing Vcssd Ass*n, 99 SXX 3005, 443 
U.S. 658, 61 L.Ed.2d 823, on remand, CA, 605 
F.2d 492, on remand 603 P.2d 819, 92 WaslL2d 
939, app. after remand 641 F.2d 1311, mod. on 
oth. grds. 100 S.Ct 34, 444 U.S. 816, 62 L.Ed.2d 
24, on remand 603 P.2d 819, 92 Waah.2d 939— 
Deposit Ouaran^ Nai Basic, Jadcstm, N&s, v.' 
Roper, Miss., 100 S.a. 1166, 445 U.Sw 326, 63 
L.Ed2d 427, reh. dcn. 100 S.Ct 2177, 446 VS. 
947, 64 lJEd.2d 804—U.S. Parole Cbmmission v. 
Gera^ty, Pa.. 100 iQ. 1202. 445 U.S. 388, 63 
LEdJZd 479, on remand D.C., 552 Fitopp. 276, 
affi CA, 719 F.2d 1199, cert den, 104 S.Ct 
16Q2^Dames & Moore v. Regan, 101 S.Ct 2972, 
453 U.S. 654, 69 UEdJd 918. 

Cde V. Trustees of Columda University in City 
of New York, D.CN.Y.. 300 FSopp. 1026—Press 
V. Pasadena Independent Scbool E^, D.CTcx., 
326 F.Supp. 550. 

D.C.—Kalur v. Resor, D.C, 335 F.Supp. l. 

PoUtical cases or controversies 

(6) Other matters. 

U.S.—Flast V, Cohen, N.Y., 88 S.Ct 1942, 392 U.S. 83, 
20 LJEd.2d 947—Powdl v. McCormadc, Dist-CoL, 
89 S.Ct 1944. 395 U.S. 486, 23 L.Ed.2d 491. 

Committee to Free t!m Fort Dix 38 v. Cdlins, 
CANJ., 429 F.2d 807. 

• Dbe V. Dunbar, D.CCc*)., 320 F.St^p. 1297— 
Meyers v. Nixon. D.CN.Y., 339 F.Supp. 1388. 

D.Cn-Commofi Cuise v. Democratic Nat Commttteq 
DX:.. 333 FJ&ipp. 803. 

Omeept of Bocertaia meanmg 

U5.—Flast V. Colicn, N.Y., 88 SX:t 1942, 392 U.& 83, 
20 L.Ed.2d 947. 

Eaton Mfg. Q>. v. U.Sv, Cust. & PatApp., 469 
F.2d 1098, 60 CCPA 23. 

Standard of justidddlfty 

U.S.—Betk V. Latrd, CA24.Y.. 429 F.2d 302, on re- 
mand, D.C, 317 715. affi, CA, 443 F.2d 

1039, cert den. 92 S.Ct 94, 404 UA 869, 30 
L.FxL2d 113-4dmer v. Washmglxm State Bar 


FEDERAL COURTS § 1 

Page 21 


FedCourta Sec- 
Rute tkm 

81(a).„_ 29^14) 

31(c)_296(13) 

296(14) 

32 _...295(12) 

32(a).-.._ 1.296(14) 

33 _ 300(1) 

34 _ 300(1) 

35 _ 283 

300(1) 

300(2) 

36 .301(1) 

40 _ 300(4) 

40(a). 300(4) 

300(5) 

41 . 301(32) 

41(a)_301(32) 

42(a)._.296(16) 

42(b).296(16) 

296(20) 

43(a).292(^) 

43(c)_ 292(22) 

47 . 284 

292(1) 


Ass’n, CAWask. 679 F.2d 1313, reh. dcn. 691 
• F.2d 430' 

Suro V. lienza, D.CPuerto Rk», 531 F.^ipp. 
1094. 

Elementa of *1iutidalHlity*’ 

D.C.^Wildcmes» Soc. v. Morton, CA, 479 F.2d 842, 
196 U.S.AppJXC 121, cert dcn. 93 SXt. 1550, 
thiee cases, 411 U.S. 917, 36 L.Ed.2d 309, app. 
after remand 495 F.2d 1026, 161 U.SAp;^.C 
441, cert gr. 95 S.CL 39, 419 U.S. 823,42 L.Ed.2d 
47, revd. on oth. gitls. 95 S.a 1612,421 U.S. 240, 
44 IJSd2d 141. 

Jnsticiable controvmy bdd to exist 

(ly Whether Congress had “dedaied war^ on Cam- 
bodia. 

U.S.—^Holtzman v, Schksingcr, 94 S,Ct 8, 414 U.S. 
1316, 38 L.Ed.2d 28. • 

(2) ConsttditkMiality of ^atute autboriztng issuance 
of ordcr. 

D.C—Fdnberg v. Federal Deposit Ins. Corp.,' D.C, 
420 RSupp. 109. 

(3) Suit by unendoised poUdcal candidate. 

U,S.—McKenna v. Reilly. D.CJLL, 419 F.Sttpp. 1179. 

(4) Other instanoes. 

U.S.—^Femandes v. Ummer, CATex., 663 F.2d 619, 
reh. den. 669 F2d 729, cert dcn. 103 SXX 5,45« 
U.S. 1124, 73 LEd.2d 1395, 

‘^JnstidMdlitY** mcpresBes Kmitntk» mi fiedend 
courts to cases and contrarerates 
U5.—Baxter v. Strickland, D.CCbL, 381 F.Supp- 487. 
12. U.S.—Flast V. Cohen, N.Y, 88 aCt 1942, 392 
UJ5. 83, 20 UBcLZd 947—Associatioo of 
Pfoc^dng Service Organyeations, Inc. v. Ctmp, 
Mimu, 90 S.Ct 827, 397 UA 150, 25 L.Ed.2d 
184—^U.S. Parole Comanssum v. Oeraglity, Ru, 
100 S.a 1202, 445 U,S. 588, 63 L.Ed.2d 479. on 
remand D.C, 552 F.Supp. 276, affiL CA^ 719 
F.2d U99. cert dcn- 104 S.a 1602—VaUey Forgc 
Cliristum CoIIcge v. Americattt tlinted For S^an^ 
dott of Qnuch and State, Inc., Pa., KU S.Ct 752, 
454 U.S. 464, 70 L.Ed.2d 700. 

U:s. V. ^ CA-KM., 678 F.2d 878. 

Petersen v. Claik, D.CCaL, 285 700— 

LmaoiUe VaUey R. Co. v. National Mediatioa BdL, 
D.CYL, 539 F.Sipp. 237. V 

Personali econondc Interest not reqidred 
US^~Sceaic Hudson Preservaticm Oonfeience v. Fedet- 
a Power Conmdsskm, CAN.Y., 354 P.3d 608, 
cert dea. 86 S.Ct 1462, 384 U.SL 941,16 L-Edld 
540, app. after temand 453, F.2d 463, cert dea. 9% 
S.a. 2453. 407 U.S. 926, 32 L.Ed.2d 813, 










































36 CJS 4 


§ 1 FEDERAL COURTS 

Page 21 

Cue or eoBtmtasy nat diown 

U&—Moore v. Qiarlotte-Meckknbarg Bd of Ed,, 
N.C, 91 S.Ct 1292, 402 U.S. 47, 28 L.Ed.2d 
590—Seatrain Siipbtiikling Corp. v. Shell Oil Co., 
DistCrf., 100 S.CL 800. 445 U.S. 572, 63 L.Ed.2d 
36^ 00 remand. CA., 682 F.2d 235, 220 U.SJ^. 
D.C 400—GTE Sylvania, Inc. v. Consumas Unkm 
of U.S.. EfetCoL, 100 S.Ct 1194, 445 U.S. 375, 63 
L.Ed.2d 467. 

darie V. Board of Ed. of Uttle Rock Schod 
Dist., C.AJ^, 374 F.2d 569—Perry v. Romncy, 
CA.Wa®h., 472 F.2d 565—Bensoa v. Superux- 
Cam Dept. rf Trial Court of Mass., C.A,Mass., 
663 F.2d 355. 

Oreen v. Board (rf Re^ts of Texas Tedh. Um- 
versity. D.CTex., 335 F.Suppu 249, affd., CA., 474 
F.2d 594, reh. doL 475 F.2d 1404—Lady Ann’s 
OdiEtks, Inc. v. Macy, D.C.OkI., 519 F.Si^ 
ii4a 

Gerstle v. Continental Airlines, Inc., D.C.Colo,, 
50 F.R.D. 213. 

Jsstiddde qpKstioii held not shovn 
U.S.—Lowery v. Adams, D.C.Ky., 344 F.Surj. 446— 
Pnesebd v. Leuba, D.C.Coon., 383 F.Supp. 576. 

Case 4»^ controT»^ ^own 

UiL—Asaodated Dry Goods Cmp. v. Equal Empk^- 
ment C^jportunity Commisrion, D.C.Va., 419 
F.Supp. 814. 
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14. U.S.—Flast V. Cohen, N.Y., 88 S.Ct 1942, 392 

U. S, 83, 20 L.Ed,2d 947—North Carolina v. Rice, 
N.C. 92 S.a. 402, 404 U.S. 244, 30 L.Ed.2d 
413—Babbitt v. United Farm Workers Nat Un¬ 
ion, Ariz., 99 S a. 2301, 442 U.S. 289, 60 L.Ed2d 
895—^Hoddl V. Virginia Surface Min. and Recla- 
maiSon Ass^n, Inc., Va., 101 S.Ct. 2352, 452 U.S. 
264,69 L.Ed.2d 1—Valky Fage Christian CoH^ 

V. Amoicans United For Sqmratioii of CSmrch 
and State, Inc., Pa., 102 S.d. 752, 454 US. 464, 
70LEd2d700. 

Oty of Houston v. F. A. A., C.jL5, 679 F.2d 
1184. 

Pittstoa Warchouse Ctwp. v. City of Roohester, 
D.C.N.Y., 528 F.Supp. 653. 

A bona fide legal dispate, etc. 

U.S.—Sioux Val. Empire Elee. Ass’n, Inc. v. Butz, 
CAS.D., 504 F.2d 168. 

Moot or abstract matters 

(I) In generaL 

U.S.— Nortb Carolina v, Rkc, N.C, 92 S.a. 402, 404 
U.S. 244, 30 LEd.2d 413. 

isaaes Bros. Co. v. Hibernia Bank, CA.Cal., 481 
F.2d 1168—Gulf Pub. Co., Inc. v. Lee, CA.Mi8s.., 
679 F,2d 44. 

Eaton Mfg. Co. v. U.S., Cust. & PatAi^, ^69 
F.2d 1098, 60 CCPA 23. 

DuCr-Nader v. Butz, CA, 474F.2d 42d 154U.SApft 
D.C 178, on remand, D.C, 60 F.R.D. 381. 

CQ Rigbt of lidgant to employ class action rule is 
procedural right only, ancillary to litigation of substan¬ 
tive shouid these substantive claims become 

moot in Article III sense, by settiement of all personal 
claims for cxample, court retains no jurisdiction over 
coatioversy of individual plaintiffs. 

U.S. —Deposit Guaranty Nat. Bank, Jackson, Miss. v. 
Ropa, Miss.. 100 S.a. 1166, 445 U.S. 326, 63 
LEd.2d 427, reh. den. 100 S.a. 2177, 446 U.S. 
947, 64 L.Ed.2d 804. 

(3) on sppeal from denial of class certification, it is 
determined that denial of dass certification was proper 
and if named plaintifiTs daim on merits has expired, 
case must be dismissed as moot 

U.S.—US. Parole Commission v. Geraghty, Pa., 100 
S.a. 1202. 445 U.S. 388. 63 L.Ed.2d 479, on 
remand D.C., 552 F.Supp. 276, afTd. CA., 719 
F.2d U99, cert. den. 104 S.Ct 1602. 

(4) When coart ecroneously deoies procedural motkm 
whdc^ had it been correctly decided, would have pre- 
vented action fiom becoming moot, an tqipeal from 
denial and corrected niling **relates back’^ to date of 
oiiginal denial 


U.S.—^U.S. Parale CommissiMi v. Geraghty, Pa., 100 
S.a 1202, 445 U.S. 388, 63 L.Ed.2d 479, on 
remand D.C, 552 F.Supp. 276, affd. CA., 719 
F2d 1199, cert den. 104 S.Ct 1602. 

(5) For fMirposes <rf mootness, prcgnancy is treated 

differently fjrcwn soroe otber cooditioos. 

U.S.—Bernard B. v. Bloe Cross and Blue Shkld trf" 
Greater New York, D.CN.Y, 528 F.Snpp. 125, 
aflfd. CA, 679 F.2d 7. 

(6) Moot matta not shown. 

U.S.—Deposit Guaranty Nat. Bank, Jackson, WQss. v. 
Roper, Miss., 100 S.a 1166, 445 U.S. 326, 63 
L.Ed.2d 427, reh. den. 100 S.a 2177, 446 U.S. 
947, 64 L.Ed,2d 804. 

(7) Other statements. 

U.S.—Free v. Landrieu, C.AR.I., 666 F.2d 698. 

Crida v. Kcohane, D.COkl., 526 F.Supp. 727. 

Snbject matter jorisdictioii distmgiiislied 

U.S.—Atke V. Laird. D.CPa., 339 F.Supp. 1347. 

“C^e or controversy” requirement and “standr 
ing” pr^^nisite dlscussed 

U.S.~<ySlMM V. Littletott, IU., 94 S.a 669, 414 U.S. 
488, 38 LEd.2d 674—Simon v. Eastem Kenlucky 
W^are Rights Organizatkm, Dist.Col, 96 S.a. 
1917, 426 U.S. 26, 48 L.Ed.2d 450. 

Associated Students for University of California 
at Riverskk v. Attomey General of U.S., D.C.Cal., 
368 F.Snj^. II —Barnes v. Board of Trustces, 
NCdrigan Veterans Trust Fund, D.CMich., 369 
F.Supp. 1327. 

Adversary between parties required 

U.S.—Ripp V. Dd)bs House, Inc., DAla,, 366 F.Si^. 
205. 

Injnry in tect imparts adrersary context to 
litigation 

D.C.—Dasfa V. MiteheU, D.C, 356 RSupp. 1292. 

DirectiTes from Office of Economic Opportuni- 
ty may pesesit jn^cially cognizable con- 
froveray 

D.C—Local 2677, Am. Federation of Govanment 
Emp. V. D.C, 358 F5upp. 60. 

Injory in £act reqnired 

U.S.—Coafitkm for Enviromnent v. Vdpe, CAMo., 
504F.2d 156. 

Acts merety tbreatenntg nyury nsnaily not justi- 

U.S.—Industrial CbminunicatioDS Systems, Inc. v. Pa¬ 
cific Td. & Tei Co., CACal, 505 F.2d 152. 

litigation mn^ involre actual controversy 

U.S.—^Joiner v. Oty of Dallas, D.CTex., 380 F.Sum>* 
754, affd. 95 S.a 614, 419 U.S. 1042, 42 L.Ed.2d 
637, reh. den. 95 S.a 818, 419 U.S. 1132, 42 
L.Ed.2d 831. 

W^otti “sbffldmg” there is no “case or contro- 
rersy^ 

U.S.—City of Los Angeles v. Lyons, 103 S.a. 16^0,461 
U.S. 95, 75 L.Ed.2d 675. 

Buie V. Jones, C.A.N.C, 717 F.2d 925. 

League of United Latin Ant Citizais v. City of 
Santa Ana, 410 F.Supp. 873. 

Injiffy traceable to defendant ratfaer tfaan some 
tiiird-party leqnfred 

U.S.—Simon v. Eastern Kentud^y Wdfrre Rights Oxga- 
aization, 96 S.a 1917, 426 U.S. 26, 48 LJEd,2d 
450. 

15.. D.C—Pataore v. U.S., App., 290 A2d 573, afid. 
93 S.a 1670, 411 U.S. 389, 36 LEdid 342. 

16. UJS.—aossen v. Breckcnridge, CA.Ky., 446 F.2d 
833i cm remandy D.C., 344 587, vac. 93 

S.a 1413, 410 U.S. 950, 35 LEd.2d 683. 

Soutiwrn Ry. Co. v. Brothahood of Locomotive 
Firemen and Enginonen, D.CGa., 223 F,Supp. 
296, affd., CA, 324 F.2d 503. 

In re Penn Central Transp. a., Sp.a.R.R-R-A, 
384 F-Supp. 895. 

17.5. U.S.—In re Penn Central Transp. Co., ^.aR. 
R.RA., 384 F.Supp. 895. 


17JO. U.S.—Sccnic Hndson Preservation Conference 
V. Federal Powa Commission, C.AN.Y., 354 F.2d 
608 , cert den. 86 S.a. 1462, 384 U.S. 941, 16 
L.Ed.2d 540, app. after remand 453 F.2d 463, cert. 
den. 92 S.a 2453, 407 U.S. 926, 32 L.Ed.2d 813. 
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20. U5.—Goosby v. Ossa, Pa., 93 S.a. 854, 409 
U5. 512, 35 LEd.2d 36. 

U.S. V. Fcasta, C.A.AIa., 330 F.2d 671, app. 
afta remand 376 F.2d 147, cert. den. 88 S.Q. 237, 
389 U.S. 920, 19 L.Ed.2d 265—Park View Hdghts 
Corp. V. aty of Black Jack, C.A.Mo., 467 F.2d 
1208. 

Brown v. Ruckelshaus, D.CCal., 364 F.Supp. 
258. 

BotTor V. Sharon Steel Co., C.A.Pa., 327 F.2d 
165—National Audubon Soc., Inc. v. Marshall, 
CAGa., 424 F.2d 717. 

Coisent decree eToking judicial rather than ar- 
bitral fonctions upheld 

U.S.—^Ncw Hampshire v. Maine, 96 S.Q. 2113, 426 
U.S. 363, 48 LEd.2d 701. 

21. U.S.—Roberts v. Twin Fork Coal Co., D.CKy., 
223 F5upp. 752. 

21.10. Admiralty as separate and distinet cate- 
gory of federal jurisdiction 

U.S.—Crispin Co. v. M/V Korea, D.C.Tex., 251 
F.Supp. 878. 

§ 2. Where Vested 
Library References 
Federal Courts 

22. U.S.—Graham v. Caston, C.A.Mi8s., 568 F.2d 
1092. 

Creati(Hi and elimination of district courts 
U.S.—Harlan v. Pennsylvania R, Co., D.C.Pa., 180 
ESupp. 725. 
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23. U.S.—Glidden Co. v. Zdanok, N.Y. & App.D.C., 

82 S.a 1459, 370 U.S. 530, 8 L.Ed.2d 671, reh. 
den. 838 S.a. 14, 371 U.S. 854, 9 L.Ed.2d 93. ^ 

25.10. U.S.—Glidden Co. v. Zdanok, N.Y. & App. 
D.C., 82 S.a. 1459, 370 U.S. 530, 8 L.Ed.2d 671, 
reh. den. 83 S.a. 14, 371 U.S. 854, 9 L.Ed.2d 93. 

MeCann y. Paris, D.CVan 244 F.Supp. 870. 
To same effect 

U.S.—State 0 $ N.H, v. National Broadcasdng Co., D.C. 
N.H., 222 ESupp. 915, affd., CA., 324 E2d 506. 

No doty to proyide federal forum 

U.S.—Palmoce v. U.S., Dist.Col, 93 S.a 1670, 411 
U.S. 389, 36 UEdid 342, 

27, United States district court, etc, 

(2) Characta of district coiirt see infra § 305. 

U.S.—U3. V. Montanez, CAN.Y., 371 F.2d 79, cert. 
den. 88 S.a 147, 389 U.S. 884, 19 L.Ed. 181. 
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32. U.S.^almore v. U.S,, DistCol, 93 S.a 1670, 
411 U.S. 389, 36 L.Ed.2d 342. 

U.S. V. Montanez, CA.N.Y., 371 F.2d 79^ oert 
den. 88 S.a. 147, 389 U.S. 884, 19 L.Ed.2d 181. 

In re Enagy Co-op., Inc., Bkrtcy.Ul, 17 B.R- 
600. 

Constitutional and l^lslatiye courts compared 

U.S.—U.S. v. United Steelworkers of America, CA,Pa., 
271 FJd 676, affd. 80 S.a. 1, 361 U.S. 39, 4 
L.E(l2d 12, cert. den. 80 S.a 669, 362 U.S. 917, 4 
L.Ed.2d 738, motion den. 80 S.Ct. 1256, 363 U.S. 
817,4 L.Ed.2d 1515, reh. den. 81 S.a. 34, 364 U.S. 
855, 5 LEd.2d 79. 

Particularized tribunais 

U5.—^Northern Pipdine Const Ca v. Marathon Pipe 
line Co., Miim.. 102 S.a 2858, 458 U.S, 50, 73 
L.Ed.2d 598, stayed 103 S.Q. 199, 200, 458 U.S. 
813, 74 LEd.2d 160, two cases (Pa Justice Bren- 
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nan» wkli three Justices joinmg and two Justices 
ccmcarring in the jodgment), 

Creation of a^junctioii and asdgnment of a^jn- 
dicatory fnnctions 

U.SNorthem Pipdine Qmst Co., Minn., 102 S.CL 
2858, 45? U^. 50, 73 L.EiL2d 598, staycd 103 S.Ct 

199, 200. 459 U^. 813, 74 LE(L2(f 160, Mro cases 
0?er Indice Brennan, widb diree justkes jorning 
and two justices concurring m the judgment). 

Legislati?e coorta 

(1) Legislative coorts may be granted jurisdictbn 
over some cases and controversies to whkh the Article 
m judicnd power miglLt also bejoinmg and two jnsdces 
(xmcunii^ ia the judgmeotl U^-~Nbrthern Kpdine 
Omst Ca V. Marathon Pipe Line Co^ Mina, 102 S.Ct 
2858,458 U.S. 50, 73 L.Ed2d 598, stayed 103 S.Ct 199, 
200, 459 UA 813, 74 LEdOd 160, two cases (Per 
Justice Brennan, with thm Justices joining and two 
Josdces concurring in the judgment). 

(2) Congress’ power to create I^islative coorts to 
adjudicate pul^ rights carnes with it the lesscr power 
to create administrative agendes for the same purpose, 
and to prove for leview of those agency decisions in 
Artide m coorts. 

U.S.—Northern Pipehne Const Co. v. Marathon Pipe 
Line Cd. Minn., 102 S.Q. 2858, 458 U.S. 50, 73 
L.Ed.M'598, stayed 103 S.Ct. 199, 200, 459 U.S. 
813, 74 LEd.2d 160, two cases (Per Justice, Bren¬ 
nan, whh three Justices joining and two Justices 
concurring in die judgment). 

33, U.S.—Americana of Puerto Rico, Inc. v. Kaplus, 
CA.NJ., 368 F.2d 431. cert. dcn. 87 S.Q. 977, 
386 U.S. 943. 17 L.Ed.2d 874. 

Legislative comts ontside territorial limits of 
United States 

U.S.—KinseUa v. Krucger, W.Va., 76 S.Ct 886. 351 

U. S. 470, 100 L.Ed. 1342, revd. on oth. grds. Rdd 

V. Covert, 77 S.Q. 1222, 354 U.S. 1, 1 L.Ed.2d 
1148, 

When congress cantes a substantive 
federal right, it possesses substantial 
discretion to prescribe the manner in 
Which that right may be adjudieateci 

42,5. U.S.—NOTthem Pipdine Const Co. v. Mara¬ 
thon Pipe Lme Co., Minn., 102 S.Ct 2858, 458 
U.S. 50, 73 L.E(L2d 598, stayed 103 §.Ct 199, 

200, 459 U.S. 813, 74 L.Ed.2d 160, two cases (Per 
Justice Brennan, udth dirce Justices joimng and 
two Justices concurring in the judgment) 

Congress does not havc tixe same 
power to create adjuncts to adjudicate 
constitutionally recognized rights and 
state created rights as it does to adju- 
(iicate rights that it creates.^^^ 

42.10. U.S.—Northern Pipdine Const Ca v. MaiUr 
thon Pipe Line Co., Minn., 102 S.Ct. 2858, 458 

U. S. 50, 73 L.EtL2d 598, stayed 103 8.0. 199, 
200, 459 U,S' 813, 74 LEd.2d 160, two cases (Per 
Justice Brennan, with three Justices jdmiag and 
two Justices concurring in the judgment.) 

§ 3^ Independent of State Judiciary 

Library Refercnces 
Federal Courts «=»2. 

page 26 

45, U5.~^onarch Ins.Co.of Ohio v. Spach, CA. 
Fla-, 281 F-2d 401—^Lumbermen’s Mut Cias. Co. 

V. Wright, CXA-La., 322 F.2d 759—ABC,-Para- 
' moont CA.La., 322 F-2d 759—ABC-Paramoont 

Distributing Co., CA-IHa., 374 F2d 455. 
lowfr—Linn County v. City Hiawatha, 311 N.W.2d 
95. 


§ 4(1), Souce and General Extent of 
Jurisdiction 

Library References 
Federal CJourts «^3. 

46, U.S.—FTast v. Cohco, N.V., 88 S.Ct 1942, 392 
U.S. 83, 20 L.Ed-2d 947—Hagans v. Lavine, N.Y., 
94 S.Ct 1372, 415 U.S. 528, 39 IJEd.2d 577. On 
rcraand 505 F.2d 727, on remand 399 F.Supp- 421, 
vac. on oth. grds. 527 F.2d 1151, app. aftcr re¬ 
mand, 536 F.2d 525—Owen Equipment & Ercc- 
tion Co. V. Kroger, Nd>., 98 S.Ct 2396, 437 U.S. 
365, 57 L.Ed.2d 274—Northern Pipdhjc Const. 
Co. V. Marathon Pipe Line Co., Mimi-, 102 S.(3t 
2858, 458 U.S. 50, 73 LEd.2d 598, stayed 103 
S.Ct 199, 200, 459 U.S. 813, 74 L,Ed.2d 16a two 
cases (Per Justice Brennan, with three Justices 
jdning and two Justices concurring in the judg¬ 
ment.) 

Elastic eqnitable concitis 

U.S.—Pennsylvania Turuj^ Commission v. 

McOmnes, CA-Pa., 2^ F.2d 65, cert den. 80 
S.Q. 78. 361 U.S, 829, 4 L.Ed.2d 71. 

Discussioii 

For a discussion of major advances tn federal judkial 
System 1922-1947 see 31 F-R.D. 307. 

No statutory policy against avoidance of federal 
jnrisdicdoii 

U.S.—Erwin v. Allied Van Lines, Inc., D.C.Ark., 239 
ESupp. 144.’ 

Supervisory powers 

D.C.—U.S. v. Alsbrook, D.C. 336 ESupp. 973. 

47, U.S.—^Jaiari v. Islamic Republk of Iran, D.C.IIL, 
539 ■F.Supp. 209. 

48, U.S.—State of N.H. v. Natioiwd Broadeasting Co., 

, D.C.N.a, 222 ESupp. 915, affii, CA., 324 E2d 

506. 
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49.5, U.S.—U.S. V. State of Cal., CA.Cal.. 328 F.2d 
729, cert dcn. 85 S-Ct 34, 379 U.S. 817, 13 
L.Ed2d 29. 

5L U.S,—Chas. T. Main Intem., Inc. v. Khuzestan 
Water & Power Authority, CA.Mass., 651 E2d 

8oa 

MeCann v. Pads, D,C.Va., 244 F.Supp, 870— 
Eastem Federal Corp. v. Wasson, D.C.S.C., 525 
ESupp. 241. 

In re Energy Co-op. Inc., Bkrtcy.Hl., 17 ER. 
600. 

D.C—First Nat Bank of Scotia v. U.S., D.C, 530 
F.Supp. 162. 

5L5. U.S.—^U.S. Fiddity and Guaranty Co. v. Wdeo 
Const & Utilities Co.. D.CS.C, 463 ESupp. 510. 
5L10. U.S.—Lyle v. Vfllagc of GoMen VaHey, D.C. 
Minn., 310 F.&ij^. 852—Qiarles v. State of Tex-, 
D.CTcx., 312 F-Supp 835. 

D.C.—Senate Sdect Committee on Prcsidential Cam- 
paign Activitks v. Nixon, D.C, 366 ESupp 51. 

52. U.S.—Roadway Exp.. Ina v. Piper, 100 S,Ct 
2455. 447 U.S. 752, 65 L.Ed.2d 488. 

Hurst V, Tread Shipptng Co.^ 554 E2d 1237, 
cert den. 98 S-Ct 188, 434 U.S. 861, 54 L.Ed.2d 
134. 

Northern Border Pipdine Co. v. 127.79 acres of 
land, more or less in WiUiams County, N.D., D.C. 
N.D„ 520 F,Supp 17d 

In re Trending Cydes, for Conunodhies, Inc., 
Bkrti^.Fla., 10 R.R. 180. 
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53. U5.—In re Caiter, CJLGa., 618 F.2d 1093, cert 
den. 101 S,Ct 1410, 450 UE 949,67 L.Ed.2d 378. 

Jones v. U.S. D^t of Housing ai^ Uiban Devd- 
opment (HUDX D.CXa., 390 F.Su{^. 579. 

54. U.5.—tiackbart v. Chicinnati Bengals, Inc., CA. 
Colo., 601 E2d 516, cert den. 100 S.Ct 275, 444 
U.S. 931, 62 L.E<L2d 188—Local Division 732, 
Amalgamated Transit Union v. Metropolis At¬ 


lanta Rapid Transit Authority, CA-Ga., 667 F,2d 
1327, rch. den. 671 E2d 1382. 

State of lowa v. Unkm Aqrhalt & Roadoils, Inc., 
D.CIowa, 281 F.Supp. 391. afid, CA., 408 E2d 
1171, affd. 409 E2d 1239—Ackerman v. Cdombia 
Broadeasting System, Inc., D.CN.Y., 301 .F.Supp- 
628—Artna Cas. & Sur. Co. v. Jeppeson Jfc Ca, 
D.CNev., 344 ESupp. 1381—Jones v. US. Dept 
ot Housing and Urfaan Devetopnent UIUD), D.C 
I 4 ., 390 F.Supp. 579. 

MeCann v. Falgout Boat O., D.CTex., 44 
F.R.D. 34. 

D.C—^Eastem States Petroleum <3ofp v. Rogers, CA., 
280 F.2d 6 U, 108 U.SAppD.C 63, cert den. 81 
S,Ct 222, 364 U.S. 891, 5 L.Ed.2d 187. 

N.Y.—Sands v. Wdngrad, 416 N.Y,S.2d 969, 99 
Mwx2d 598. 

page 29 

55.5. U.S.-Snydcr v. Harris, 89 S.Ct 1053, 394 U.S, 
332, 22 LEd.2d 319, rehearing denied 89 S.Ct 
1622, 394 U.S. 1025, 23 LEd.2d 50. 

A. L. Rowan & Son, General Contractors, Inc. v. 
Department of Houdng and Uitan Devdopment 
CALa., 611 F.2d 997. 

Harris v. American Legion, D.CInd., 162 
F.Supp. 700, affd., CA.. 261 F.2d 594—Dodrill v. 
New York Cent R. Co., D.C.Oiiia 253 ESupp. 
564—Hamlin v. Holland, D.CEa., 256 ESupp. 
25—Rhodes v. Houston, DC.Nd)., 258 ESupp. 
546. 

55.10. U.S.—Glidden Ca v. Zdanok, N.Y. & App. 
D.C, 82 S.a. 1459, 370 U.S. 53a 8 L.Ed.2d 671, 
reh. den. 83 S.Ct 14, 371 U.S. 854* 9 L.Ed.2d 
93—U.S. V. Green, 76 S.a. 522. 350 U.S. 415, 100 
L.Ed. 494. 

Where Congress has clearly estab- 
lished appropriate limitations on origi- 
nal jurisdiction of a district court, the 
Supreme Court is compelled to respect 
those limits.”'^^ 

55.15. U.S.—Chase Manhattan Bank (Nat Ass^n) v. 
South Acres Devdopment Co., Guam, 98 S.Ct 
544, 434 U5. 236, 54 L.EcL2d 501. 

56. U.S.—Cornelius v. FacQities Management Corp., 
D.CHawaii, 375 ESupp. 916. 

57. U5.—State of S.C v. Katzenbach, S.C., 86 S.a 
803, 383 US. 301, 15 L.Ed.2d 769. 

Scope of jurisdiction 

U.S.—State of N.H. v. National Broadeasting Co., D.C 
N.H., 222 F.Supp. 915, affd., CA., 324 E2d 506. 

58. U.S.— State of S.C v. Katzenbach, S.C., 86 S.a 
803, 383 U.S. 301, 15 L.Ed.2d 769. 

International Td. & Td. Corp. v, Alexander, 
D.CDd.. 396 F.Supp. 1150. 

Whole or restricted jnrisdicdon, etc. 

U.S.—Eldridgc V. Richfield Oa Corp., D.C.CaL, 247 
ESupp. 407, affd., CA., 364 F.2d 909, cert den. 87 
S.Q. 750, 385 UJ. 1020, 17 L.Ed.2d 556. 

59. U.S.—Local Division 732, A m a l ga m a t ed Transit 
Union v. Metropolitan Atlanta Rapid ‘Dransit Au- 
thpxity, CA-Ga., 667 F.2d 1327, rdi. den. 671 
F.2d 1382. 

Produdioa credit Corporation 

U5.—^Wright v. Atlas Productiott Credit AssX C.A. 
OkL, 468 F.2d 997, app. after remand 483 F.2d 73. 
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60. U.S.—ABen v. State Bd. of Hections, Miss. & Va., 
89 S.a 817, 393 U.S. 544, 22 L.Ed.2d 1. 

D.C.—U.S. V. District of Columbia, C.A., 669 F.2d 738, 
215 U.S.APP.D.C. 352. 

61. UJS.—Snydcr v. Haim Kan. & Mo., 89 S.a 
1053, 394 U.S. 332, 22 L.Ed.2d 319. reh. den. 89 
S.a 1622, 394 UE 1025, 23 LJEd2d SE 

• Juarez v. (^uintera D.C.Cal., 530 F.Supp. 267. 
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yiiint of ns jndicat* effeet af fama jndg- 
ment 

US.—OS. V. Sioux Natkm of Indiam, 100 S.Cl 2716, 
44« S71, 65 L.Ed.2d 844. 

€2. U.S.~ABcnv. State BdofEkctk)ns,Miss-&Va., 
8^ S,Ct 817, »3 U.S. 544,22 L.Ed.2d 1—Glidden 
Cb. V. Zdanok, 82 S.Ct 1459, 370 U.S. 530, 8 
L.Ed.2d 671, refaearing denied 83 S.O. 14, 371 
VS. 854, 9 L.Ed.2d 93. 

KfcCann v. Paris, D.CVa.^ 244 R&ipp. 870— 
Govenimeat Emp. Ins. Co. v. LeHen. D.CLa., 272 
FSnpp. 421—^Boylc v. Mitddil, D.C.Ohb, 312 
FSupp. 934v am., CA., 425 F2d 263. 

Dofy of comt to folloir directkns of Coogress witfa 

Ttspeet to Totantary jmSkM poBqr «f sdf-4iwitrtfon 

absent oontraiy coosdtudooal compulsioa. 

U.S.—Banco Nackmal de Q*a v. Farr, D.CN.Y., 243 
RSupp. 957, afFd, CA., 583 F.2d 166, cert den. 88 
S.Q. 1038, 390 U.S. 956^ 20 L.Ed.2d 1151, rei. 
den. 88 S.O. 1406, 390 U.S. 1037, 20 L.Ed.2d 298. 

Rcriew of SelediYe Service Board detennma- 

U.S.—^Drake v. Selective Service Local Bd. No. 50, 
Heonqw Cownty, Mhin., CA-Minn., 443 F.2d 
101 . 
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63. U.S.—McCann v. Paris, D.CVa., 244 FSupp. 
87a 

U.S. V. Daubendiek. D.CJowa, 25 FJtD. 50. 

D.C^Rrst Nat Bank of Scotia v. UJS., D.C, 530 
F.S«k>. 162. 

In wiiale or M part 

U.S.—EWridge v. Rkhfidd 03 Cocp., IXCCaL, 247 
F.S^ 407, affiL, CA, 364 P.2d 909, cert dea. 87 
S.Ct 750, 385 U.S. 1020, 17 L.Ed.2d 556. 

64. U.S.—^Jufcs Hairstylists of Maryland, Inc. v. U.S., 
aCMd., 268 F.si^ 511, affii., CA., 389 F.2d 
389, cert den. 88 S,Ct 1847, 391 U.S. 934^ 20 
LE<L2d 854, 

65. U.S,—^Paris v. Profit SSiaring Plan for Emp. of 
Howard B. Wdf, Inc., C.A.Te*., 637 FJd 357, 
cert den, 102 S.Ct 140, 454 U.S. 836, 70 L.Ed.2d 
117. 

Cases arb^ under p«ticnlar statnte as not 
defining jnrisdictional Mmits Cengress or 
Cbnstttudoit may set under aaadter 

U.S.—MnriAy v. Kodz. CAAxiz., 35lF.2d 163. 
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66 . U.S.—AUen v. McCurry, Mo., 101 S.Ct 411, 449 
VS, 90, 66 CEd.2d 308, on remand CA., 647 
F.2d 167. 

67.10. Power as limited by constitatiottal gnar- 
antees 

UJS.—Peterscn v. Clark, D.CCal., 285 F.Sui^. 700. 

67.15. U.S.—McCann v. Paris, D.CVa., 244 RSupp. 
870, 

69. U.S.^lompe V. Yablon, D.C.N.Y., 277 F.Supp. 
662. 

§ 4(2). -Subject Matter 

Library References 
Federal Courts <3=»3, 8, 13, 13.5, 
13.30. 

73.50. U.S.—Powell V. McCormack, Dist Cbl., 89 
S.Ct 1944, 395 U-S. 486, 23 L.Ed.2d 491. 

Buiat*s Heirs v. Board of Levee Com’rs of Or- 
leans Levee Dist of State of La., CA.La., 496 F.2d 
1336, cert den. 95 S.Q. 625, 419 U.S. 1049, 42 
LJBd2d 644—Rrestone v. Cleveland Trust Co., 
CA.Ohio, 654 F2d 1211 
Petetson v. Sears, D.CIowa, 238 RSupp. 12. 

Federal courts have no jurisdictum 

(4) Nw can congress vest jurisdiction to settle purely 

ecdesiastical disputes. 

U.S.—Simpson v. Wdls Lamont Corp., CANCss., 494 
F.2d 49a 


(5) To provide forum for gencralized grievances 
about C(»Kittct of govemment. 

D.C.—U.S. ex rei. Thompson v. Hays, D.C, 432 
RSupp. 253. 

Domestic relations exceptit» 

U.S.—Mcintyre v. Mclntyre, CA9 (Wash.X 771 F.2d 
1316. 

Noasc v. Nousci. D.CMd., 450 F.Supp. 97~An- 
drews V. Patterson, D.C.N.C., 585 RSupp. 553. 
73.52. U.S.— Kilduff v. Kilduff, D.CN.Y., 473 
RSupp. 873. 

73.54. UJS.-rDiiscoIl v. New Orieans Steamboat Co., 
CA.La., 633 R2d 1158. 
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73.60. U.S.—vonLusch v. Hoffinaster, D.CMd., 253 
F.Sufp. 633. 

73.62. D.C.—Pan Am. World Airways, Inc. v. 
CAB., CA, 392 FM 483, 129 U.S.App.D.C. 
159. 

73.64. U.S.—East Crossroads Center, Inc. v. Melkm- 
&uart Co.. D.CPa., 245 F.Supp. 191—Griflfei v. 
Matthews, D.CN.C, 310 RSupp. 341, affd„ CA, 
423 F.2d 271 

73j66. U5. —NOTthwest Airlines, Inc, v. TraD^>ort 
Workers Union of Amcrka, AFL-CtO, DfatCol, 
101 S.Ct 1571, 451 U.S. 77, 67 L.Ed.2d 750. 
Marin v. Hatfield, CA.Tex.i 546 R2d 1230! 
74. U.S.—U.S. V. Nixon, DistCol, 94 S.Ct 3090, 418 
U.S. 683, 41 L.Ed.2d 1039. 

Western Min. Council v. Watt CACal., 643 
F.2d 618, cert. den. 102 S.O. 567, 454 U.S. 1031, 
70 L.Ed.2d 474. 

77. U.S.—Viflage of Bcile T«re v. Boraas, N.Y., 94 
S.a. 1536, 416 U.S. 1, 39 L.Ed.2d 797—Super 

■ Tfee Eagineering Co- v, MoCorkK NJ,, 94 S.Ct 
1694, 416 US. 115, 40 LEdJkl 1, on remand 
D.C, 412 RSupp. 192, alFd. CA, 550 F.2d 903, 
cert. den. 98 S.Q. 106, 434 U.S. 827, 54 LEd.2d 
86, leh. den. 98 S,Q. 753, 434 U.S. 1025, 54 
L.Ed-2d 773. 

Practicing Doctors of Acupuncture v. Dqiart- 
ment Piofessional Rj^Iation of State of Fla., 
D.CFla., 518 RSupp. 281 

D.C.—Physician’s Ed. Netwoik, Inc. v. Department of 
Health, Ed. and Weifarc, t.A., 653 F.2d 621, 209 
U.S-App.D.C. 366. 

beld to inytdve jnstkiabk controvm? 
U.S.—Doe v. Bdton, Ga., 93 S.Ct 739, 410 US. 179, 
35 L.Ed2d 201, reh. den. 93 S.Ct 1410, 410 U.S. 
9^, 35 L.M.2d 694. 

Davis v. Jary Commsskm of Moa^omety Couit- ^ 
ty, D-CAla., 261 F.Supp. 591. 

D.C—Com. of Pa. V. Lyim, CA, 50^ F.2d 848, 163 
U.S.App.D.C 288. 

What constitntes justiciable controyersy 
D.C—Pauling v. McNamara, CA, 331 R2d 796, 118 
U5.App.D.C 50, cert den. 84 S.Ct 1336, 377 U.S. 
933, 12 UEtUd 297. 

78. US.—25egjer v. ZS^, CALa., 632 Fld 535. 
Justidable controversy not presoited 

(I) U.S.—Gilligan v. Morgan, Ohio, 93 S.Ct 2440, 
413 U.S. 1, 37 L.Ed.2d 407. 

U.S.—U.S. V. Carida, CANJ., 323 F.2d 180-ConsoI- 
idation Coal Co. v. Bailey, CAJ*a., 467 F.2d 1124, 
cert den. 93 S.Ct 1371 410 US 930, 35 LEd.2d 
592—Blackwell v. Thomas, CASC, 476 R2d 443 
—Armour v. City of Anniston, CAAIa., 654 F.2d 
381 

Power Autbority of State of N. Y, v. Department 
of Environmental Conservation of State of N.Y., 
D.CN.Y.. 379 RSupp, 243. 

D.C—Kariohal Treasury Emp. UnkHi v, CampbeU, 
CA., 654 R2d 784, 210 USApixD.C 69. 

Suce tbe publicatkm of Corpus Juris Secundum, 
the case of U.S. v, Lswrcnce Coui^, D.CPa., 173 
F.Supp. 307 has been reversed, the coort bddii^ that a 
justictable coaUoversy was presented under the drcum- 
stances.r—U.S. v. Lawrence County, C.APa., 2KI F.2d 
461 affiL 81 S.Q. 357, 364 U.S. 628, 5 L.E<L2d 363. 


ludian nntions daim asserts federal controversy 

US.—Oneida Indian Nation of N.Y. State v. Oneida 
County, New York. N.Y.. 94 S.a. 771 414 U.S. 
661. 39 L.Ed.2d 73. 
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79. Resolntioa of furtnal disputes 

U^—Myks V. Schlesinger, D.CPa., 436 F.Supp. 8. 

y S._^Wright V. Akansas Activities Ass’n 

(AAA), CAArk., 501 F.2d 25. 

Political overtones not “poUtical qnestiou” fore- 
dosing federal jndicial power 
US-Campaign Qean Water, Inc. v. Ruckdshaus, 
D-CVa., 361 F.Supp. 689, remd., C.A, 489 F.2d 
491 vac. on oth, gr^ 95 S.Ct. 847, 420 U.S. 136, 
43 LSd.2d 81 

Standard for identifying nonjnstidable political 
qnestions ^unciated 

US—^Baker v. Carr, Tenn., 82 S.Ct. 691, 369 U.S. 186, 
7 L.Ed.2d 663, on remand 206 F.Supp. 341. 

80.5, U.S.—DeFunis v. Odegaard, Wash., 94 S.Q. 
1704, 416 U.S. 311'40 L.Ed.2d 164, on remand 
529 P.2d 438, 84 Wash.2d 617—Sierra Oub v. 
Mbrton, 92 S.a 1361, 405 U.S. 727, 31 LEd.2d 
636-S. V. D., 93 S.Q. 1146, 410 U.S. 614, 35 
L.Ed.2d 536. 

U.S.—Doe V. Eliis, D CS.C, 350 RSupp. 375. 

D.C.—City of New York v. Ruckdshaus, D.C., 358 
RSupp. 669. 

Advisory opinions by federal courts see Constitutional 
Law § 150. 

A moot question, etc. 

U.S.—Powdl V. McCormack, Dist.Col., 89 S.Ct 1944, 
395 U.S. 486, 23 LEcL2d 491. 

Marchand v. Director, U.S. Probation Office, 
CAJMass., 421 F.2d 331—Schuster v. Bowen, C.A. 
Nev., 496 F.2d 881—^Newsom v. Vanderbilt Uni- 
veirity, CATenn^ 653 F.2d ll(X). 

Beclcet v. Marks, D.C.N.Y., 358 F.Supp. 1180. 
D.C.—Aton & Southern Ry. Co. v. International Ass’n 
of Machinists and Acrospace Wgrkers, C.An 463 
R2d 872 150 U.S.App.D.C 36. 

Abstract qnestions 

U.&^-State of Ala. ex rd. Baxley v. Wbody, C.A.Ala.,, 
473 F.2d 10. 

Communications Workers of America, AFL- 
ao V. Ohio Bel Td. Co., D.C.Ohio, 160 F.Supp. 
822, affd., CA, 265 FJd 221, cert. den. 80 S.Ct 
52 361 U.S. 814, 4 L.Ed.2d 61. 

Mootness of one of «everal issuea not fatal 

U.S.—State Ifiglnvay Coromission of Missouri v. Volpe, 
CAMo., 479 R2d 1099. 

Abstract inquiry 

U.S.—Schksinger v. Reservists Committee to Stop the 
War, DistCol., 94 S.Q. 2925, 418 U.S. 208, 41 
LEd2d 706. 

Seeldng only advisory opinion presents no case 
or controversy 

UJS.—Stanton v. Ash, D.CInd., 384 F.Supp. 625. 

Mere cessation or occurrence of il- 
legal conduct does not moot a case, 
and federal jurisdiction continues if, 
there appears a possibility of recur- 
rence which serves to keep the case 
alive.“-^ 

80.6. U.S.— Sierra Club v. Lynn, C.A.Tex„ 502 F.2d 
43, reh. den. 504 F.2d 760, cert. den. 95 S.a 
2001, 421 U.S. 994, 44 L.Ed.2d 484, cert den. 95 
S.Q. 2668, 422 U.S. 1049, 45 L.Ed.5d 701, reh. 
den. 96 S.a 158, 423 U.S. 884, 46 L.Ed,2d 115. 

Citmdiom v. Board of Trustees of Univerdty of 
Temiessee, D.CTenn,, 518 F.Supp. 9. 

Constitutional challenge of ^invocation** at 
gradnation ceremony 

U.S.—Grossbcrg v. Deusebio, D.CVa., 380 F.Supp. 
285. 
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Congress must speak clearly to in- 
terfere with the historic equitable pow- 
ers of the courts it has created."-® 

IIJS, U.S.—In re Letoumeau, CA-N.Y.. 559 F.2d 
892. 


Case and controversy hdid pres^ited 

U.S.—Fnmks v. Bowman Transp. Co., Inc., 96 S.Ct. 
125 U 424 747, 47 L.Ed.2d 444. 

The '‘capable of repetition, yet evad- 
ing review” dimension of the mootness 
question is one of the policy rules of- 
ten invoked by the United States Su¬ 
preme Court to avoid passing prema- 
turely on constitutional questions and 
fmds its source in policy, rather than 
purely constitutional considerations.*®^ 

80.7, U.S.—Fraidcs v. Bown^ Transp. Co., Inc., 
Ga., % S.Ct 1251, 424 U-S. 747,47 L.Ed.2d 444. 

Insofar as the concept of mootness 
defines constitutionally minimal condp 
tions for the invocation of federal judi- 
cial power, its meaning and scope, as 
with all concepts of justiciability, must 
be derived from the fundamental poli- 
cies infoming the cases and controver- 
sies limitation imposed by the Constitu- 
tion.“* 

80.8. U.S.—Fnmks v. Bowman Transp. Co., Inc., 
Ga., 96 S.Q. 1251, 424 U.S. 747,47 L,Ed2d 444. 

8ai0. U.S.—Bossom v. Bossom, CA.N.Y., 551 F.2d 
474—Fircstone v. Oevdand Trust Co., CA.Ohio, 
654 F.2d 1212. 

^)cnccr V. Spencer, D.C.N.C, 430 F.Sn|)p. 683, 
app. dism. 98 S.Q, 39, 454 U.S. 807, 54 L.Ed.2d 
66 . 

Burket v. Schuto, aC.Wis., 62 F.R.D. 1. 

DiYorce 

Junsdictim of federal courts as to ttivorce see Divorce 

§ 69 . 

Jnriidlction ttot aMmned 

U.S.-Gullo V. Hirst, CA-Va., 532 F.2d 178. 

Cnstody 

(2) No jurisdiction crf“ cases invdying custody of mi- 
nws. 

U.S.—Hemstadt v. Hcrastadt, C.A.N.Y., 373 F.2d 316. 

Yow V. Crater, D.CNX., 526 F.Sui^ 240, 

Presentment of question of constitotioiifll law as 
affecting jurisdiction 

U.S.—Hemstadt v. Hemstadt, CJJS.Y^ 373 F.2d 516. 

Jurisdiction eidsts in some cases 

U5.—Cromdi v. Crouch, CATex., 566 FJd 486. 

Spindel v. Spindel. D.CN.Y., 283 F.Supp. 797— 
Uoyd V, LoefTkr, D.CWis., 539 F.Supp. 9^, affd, 
CA-, 694 F.2d 489—Acord v. Parsons, D.CVa., 
551 VSopp. U5. 

Patemity suit 

U.S.—Bates v. Busl»y, 407 F.Supp. 165. 

Justification for nile 

U.S.—Crouch V. Crouch, CA-T(Ml, 566 F.2d 486. 
Exceirtion not apidicabje w^re partl.es /Hring 
togedier 

U.S.—Korby v. Erickson, D.CN,Y., 550 F,Supp, 156. 
80.15. U.S.—^Buecbold v, Ortiz, CA,Cai, 401 F,2d 
371. 

Druen v. Dmen, D.C.C 0 I 0 ., 247 F.Su{>p. 754— 
Forbes v. Galway, D.CN.Y., 266 F.Su|^. 7^— 
Lightfoot V- Hartman, D.CM 0 ., 292 F.Supp. 356— 
WlUigamson v. WUUanison, D.CCM., 306 F.Supp. 
516—Bactm v. Bacon, D.CQr., 365 F.Supp. 1019 
—&»wii V. Brown, D.CJnd., 541 F.Supp, 688. 

Courts will not act thons^ power is present 

U.S.—In re lYdberg, D.CLa., 262 FJSupp- 482. 

80JO. U.S.—Jagiella v. Jagiella, CA.Ga., 647 F.2d 
561, reh. den. 654 F.2d 723. 

In re Freiberg, D.CLa., 262 F.Sui^. 482—Lut- 
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U.S.—Meier v. Heaton, CANev., 521 F.2d 548. 
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C.A., 577 F.2d 728, cert. den. 99 S.Q. 197, 439 
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Utah, 575 F.2d 802. 
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U,S.—MacDonald v. Best, D.CCal., 186 F.Supp. 217. 
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CA, 343 F.2d 161. 

12. U.S,—Andrus v. Idaho, Idaho, 100 S.Ct 1450, 
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LegislatiTe aiqMMtlonment 
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and 85 S.CL 13, two cases, 379 U3. 871, 13 
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V»»3» 

15. U.S.—Locklair v. Locklair, D.CS.C, 256 F.Supp. 
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411 U.S. 19136 L.Ed.2d 151—Rizzo v. Goode, 96 
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Leszynski v. Russ, D.CMd., 192 FJSupp. 42^. 

Malapportionnient of legislatiYe brandies 
U.S.—Davis V. Sjmhorst, D.CIowa, 217 F.Supp. 491 
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362, 46 L.Ed,2d 561. 

Principies of federalism have appli- 
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362, 46 L.Ed.2d 561. 
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939. 

Facts diowing arbitratmess of the state action 
coiii^ained bf reqnired 

U.S.—Afcnp V. Mayhall, D.CAla.. 208 ESupp. 713. 
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795. 
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330 ESupp. 652. 

page 44 

48. U.S.—Slater v. Stoffd, CA.Ind. 313 F.2d 175, 
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Ddozier v. Tyrooe Aiea SchexH Bd., D.C.Pa,, 
247 F.Supp. 30—PoUard v. Roberts, D.C-Ark., 283 
RSupp. 248, affd. 89 S.Q. 47, 393 U.S, 14, 21 
L.Ed.2d 14. 

Interpretatioii of law of forago nation 
U.S.—Hodson v. A. H. Robins Co-, Inc., D.CVa., 528 
F-Supp. 809. affd. CA., 715 F.2d 142. 

Reavis v. Gulf Oil Corp., D.C.Del-, 85 F.R,D. 

666 . 

70. U.S.—AB^heny County v. Frank Mashuda Co., 
Pa., 79 S-Q. 1060, 360 U.S. 185, 3 L.Ed2d 1163, 
reh. den. 80 S.Q. 41, 361 U.S. 855, 4 L.Ed.2d 
93—Tully V. Moba Oa Corp., N.Y., 102 S-Q. 
1047, 455 U.S. 245» 71 L.Ed-2d 120, on remand, 
Em.App., 689 F.2d 186. 

Wheeler v. Goodman, D.C.N.C., 298 F.Supp. 
935—Press. V. Pasadena independent School Dist., 
D.C.Tex., 326 F.Supp. 550—Naclwalter v. Christ- 
ie, D.CFk., 538 F.Sepp. 74Z 
Matter of First Dade Coip., Bkrtcy.Fla., 17 B.R. 
887—In re Wellington Resources Corp., Bkrtcy. 
Tex., 20 B.R. 64. 

D.C.—^Atlman v. Central of Georgia Ry. Co., D.C., 254 
F.Supp. 167, affd. in part, revd. in part on oth. 
grds., C.A., 363 F.2d 284, 124 U.S.App.D.C, 155, 
cert. den. 87 S,Ct. 231, 385 U,S. 920, 17 L.Ed.2d 
144. 

Obligation to exerdse jnrisdktioa 
U.S.—En^and v. Lodskma State Bd. of Mcdical Exam- 
iners, La.. 84 SjCt. 461, 375 U.S. 411. II LEd.2d 
440. 

Biat V. Matbena, D.C.W.Va., 259 F.Supp. 926. 
Crowded calendars 

(2) Court congestkm done is no ground for denying a 
litigant access to tbe court. 

U3.—Rtwison Art Metal Works v. Brown & BigeJow, 
D.C.N.Y., 105 F.Supp. 169, affd., CA., 199 F.2d 
760—Wei» V. Doyle^ D.CN.Y., 178 F.Supp. 566. 

Dedaratory jadgment 

U.S.—Spokanc Areades, Inc. v. Ray, D.C.Wash., 449 
FSupp. 1145, affd-, CA., 631 F.2d 135 and 102 
S.a. 557.454 U.S. 1022. 70 L.E(L2d 468, reh. den. 
102 S.Ct 1040, 454 U.S. 1165, 71 L.Ed.2d 322— 
Consolidated Rail Corp. v. Pennsylvania Public 
Utilrfy ComnrissiOB, D.CPa., 536 F.Siq>p. 653, 
aSd., CA.. 696 F.2d 981, 984. 

Forom non conT^o» 

U.S.—ShieWs v. Mi Ryung Const. Co., D.CN.Y., 508 
F3upp. 891. 

7L U.Sv—Swcetheart Plastics, Inc. v. minois Tool 
Works, Inc., CA-Mass,, 439 F.2d 871. 

U.S. V. Hamunond Lead Products, Inc., 440 F.2d 
1024, 58 CCPA 129. Cert. den. 92 S.Ct 565,404 
U.S. 1005, 30 LEd»2d 558. 

In re RAI Marketing Services, Inc., Bkrtcy.Kan.. 
20 B.R. 943. 
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72. U.S.—In re Mineral Hili Corp., Bkrtcy.Md., 16 

B.R. 687. 

73w U.S.—Liberty Mut Ins. Co. v. Pennsylvania R. 
Co., CA-Ind., 322 F.2d 963. 

74. U.S.—Dixon v. Attomey General of Com. of Pa., 
D.CPa., 325 F-Sopp. 966. 

75. U.S.—Antypas v. Oa. Maritima San BariBo, S.A., 
CA.N.Y., 541 F.2d 307, cert den. 97 S.Ct 1116, 
429 U.S. 1098, 51 L.Ed.2d 545. 

Atkins v. Oements, D.CTex., 529 F.Suk). 735. 

77, U.S.—Lakc Caniets’ A»’n v, MacMuUan. Midt, 
92 S.Ct 1749, 406 U.S. 498, 32 L.Ed.2d 257. 

Moreno v. Henckd, CA-Tcx., 431 F.2d 1299. 
Seacoest Products, Inc. v. Dougbs, D.CVa., 432 
F.Supp. 1, prohabte jur. noted 96 S.Ct 1723, 425 
U.S. 949,48 LMM 193. 

78. U.S.—Macfa-Tronies. Inc. v. ZirpoU» CA.Cal, 
316 F.2d iW—Roiaero v. Coldwell, CA.Tcx., 455 
F.2d 1163—Strode PuWidiers, Inc. v. Holtz, CA. 
Ala., 665 F.2d 333. 

Mdikr V. Blum, D-CN-Y., 507 FSapp. 14. 
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AdminirtratiTe procee^ng 

XJ.S.—Williams v, Red Bank Bd. of Ed., C.A.NJ., 662 
F.2d 1008. 

Northeastem Pennsylvania Nat Bank & Trust 
Co. v. Sandvick Sted, Inc, D.C.Pa., 325 F.Supp. 
651. 

79. U.S.—Gfove Press, Inc v. State of Kan.. D.C 
Kan.. 304 F.Supp. 383, op. supp. 307 F.Supp. 
711—Moton V. Lambeit, D.CMiss., 508 F.Supp. 
367. 

80. U.S.—Fainnont Foods Co. v. Manganello, D.C. 
N.Y., 301 F.Supp. 832. 

81. U.S.—Martin v. State Farm Mut. Auto. Ins. Co., 

C. A-Va., 375 F.2d 720—Millcr v. Miller, CA. 
N.M., 423 F.2d 145. 

Guy V. Rdivaag, D.C.Mmn., 233 F.Snpp. 301 
Gray V. Johnson, D.C.Miss., 234 F.Supp. 743— 
Wadeenhot Corp. v. Aponte, D.CPuerto Rico, 266 
F-Supp. 401. affd. 87 S.Ct 1017, 386 0.S. 268, 18 
L.Ed.2d 37, op. supp. 362 F.Supp. 715. 

Interpretation of state statute 
U.S.—Casbah, Inc v. Thone, C.A.Nd>., 651 F.2d 551, 
cen. den. 102 S.a 1642, 455 U.S. 1005, 71 
L.Ed.2d 874, reh. den. 102 S.a 2023. 456 U.S. 
950, 72 L.Ed.2d 476. 

Kotardd v. Aetna Cas, & Sur. Co., D.C.Mich., 
244 F.Supp. 547, affd., CA., 372 E2d 95. 

81.10. U.S.—Ohio Bureau of Employment Services v. 
Hodory, Ohio, 97 Sia 1898, 431 UA 471, 52 
LEd.2d 513. 

Barry v. St. Paul Fire & Marine Ins. Co., C.A. 
R.L, 555 F.2d 3, affd. 98 S.a 2923, 438 U-S. 531, 
57 L,Ed2d 932. 

Pollard V. Roberts,, D.CAik,. 283 F.Snpp. 248, 
affd. 89 Sa 47. 393 U.S. 14, 21 L-EtUd 14. 
In re Dublin Properties, Bkrtey.Pa., 20 B.R. 616. 
Colo-—Ruff V. Kezer, 606 P.2d 441, 124 Ariz. 560. 
81.15. U.S.—Petersen v. Klos, C.A.Miss., 426 F.2d 
199, mand. am. on oth. grds. 433 F.2d 911. 

81JO. U.S.—U.S. V. State of Ohio, CA.Ohio, 614 
F.2d 101. 

DuVan V. Moorc, D.CIowa, 276 F.Supp. 689— 
Jones Knittmg Corp. v. A. M. Pullen & Co., 

D. CN.Y.. 50 F.R.D. 311. 

In re Lafeyette Radio Eiectxonics Cdcp„ Bkrtcy. 
N.Y., 8 B.R. 973. 

Novel qnestitm of state law 

(2) Other statemettts. 

U.S.—American Ins. Cc v. South Cardina Inia Co., 
CA-S.C, 359 F.2d 432—Sayets v. Fbrsyth Bldg. 
Corp.. CA-Ga., 417 F.2d 65. 

Only common^law qnestions innitved 

U.S.—Krakoff v. U.S.» CA.Ohio, 431 E2d 847. 
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81.25. U.S.—Hoffman v. Gobennan, CA-Pa.» 420 
E2d 423. 

McLouth Steel Corp. v. Jewell Coal & Coke Co., 
Inc, D-CTenn., 432 F.Suiqx 10. 

Managnnent apd intomidl affairs of foreign cot^ 
poratloa 
(S) Other matters. 

U.S.—Mechanical Contractors A»"n of America, Inc v. 
Medianical Contractors Ass’n of Northern CaL, 
Inc., CA.CaL, 342 FJd 393. 

81.30. U3.—Allegheny County v. Frank Mashuda 
Co., Pa, 79 S.a 1060, 360 UJ5. 185, 3 L.Ed-2d 
1163, reh- den. 80 S.a 41, 361 U.S. 855, 4 
L.Ed.2d 93. 

81.35. U.S,—AUegheny County v. Frank Mashuda 
a., Pa. 79 S.a 1060, 360 U.S. 185, 3 L.Ed.2d 
1163, reh. den. 80 S.a 41, 361 U.S. 855, 4 
L.Ed2d 93—lindsey v. Normet, Or., 92 S.a 862, 
405 U.S. 56, 31 LEd.2d 36-iake Carriers' Ass^n 
v. MacMuUan, Mich., 92 S-a 1749,406 US. 498, 
32 L.E<L2d 257—Barry v. Barchi, N.Y., 99 S.a 
2642, 443 U.S. 55, 61 L.EtL2d 365. 

Heraki Cb. v. McNeal, CA-Mc, 553 F.2d 1125, 
on remand, DXl, 511 FAipp. 269- 
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Home Box Offa», Inc. v. WUIdnsoo; D.C.Utah, 
531 F^upp. 987. 

Mattcr of WPAS. Inc., Bkrtcy.Fla., 6 B.R. 44. 

Budoniptey conrt 

LJ5.—In re White Motor Credit, C.A.6 (Ohio), 761 
F.2d 270. 

Spedal circniiistaiu^ as determined on case-by- 
case basis 

U.S.—HiD V. Qty of EI Paco, Tex., CA-Tex., 437 F.2d 
352. 

Gny V. Rolvaag, D.C.Minn., 233 F.Sui^. 301— 
White V. Husky Oil Co., D.C.Mont., 266 RSupp. 
239. 

Dedintag to abstain heid proper 

US.—Lalcc Carrkrs’ Ass’n v. MacMullan, Mich., 92 
S.Ct 1749, 406 U.S. 498, 32 L.Ed.2d 257. 

Clarit V. EUenbogen, D.C.Pa., 319 F.Sapp. 623, 
affii 91 S.a. 1615, 402 U.S. 935, 29 L.Ed.2d 
104—^Northeastern Pennsylvama Nat Bank & 
Trust Co. V. Sandvick Steel, Inc., D.C.Pa., 325 
FSopp. 651—^Thompson v, Whitley, D.CN.C., 344 
F.Sopp. 48a 

Wbere abstetdcMi woald delay oparation of fed- 
eral statute 

U5.—Tdephooe News System, Inc. v. Illinois Bdl Tcl. 
Co4 D.Cni, 220 F.Sopp. 621, afFd. 84 S.Q. 1134, 
376 U3. 782, 12 L-Ed.2d 83. 

Ab^entioii doctnne iniqiplicable 

U.S.—Gibson v. Berryhill, Ala., 93 S.Ct 1689, 411 U.S. 
564, 36 L.Ed.2d 488. 

Sotomura v. Kawaii Coouty, 402 F5 uk>- 95— 

U. S. V. State of Mich., D.C.Mich., 520 F.Supp. 207. 

Jmisdietkni lidd properly dedised 
U.S.—Blakdy v. Selective Service System, Local Bd. 
No. 143, C.A.Fla., 455 F.2d 795^~Cox v, Plannii^ 
Dist I Community Meatal Health and Mental 
Retardatiat Services Bd.. C.A.Va., 669 F.2d 94a 
Egner v. Texas City Indepcndent Schooi Dist, 
D.CTex., 338 F.Supp. 931—Kilaru v. Watts, D.C 
Wis., 339 F5upp. 1362. 

Baiden of establishing ^pedal drannstaaces 
U.S.—Nicbolson v. Board of Com’r5 of Alabanaa State 
Bar Ass’n, D.CAla., 338 F.Sapp. 48. 

State poRtiod qnestknis 

U.S.—MBHer-Davis Co. v. niincHs State ToH Hi^way 
Aathority, CA.IIL, 567 F2d 323. 

Mobil Oil Corp. v. Kdfey, D.CAla., 426 FSwpp. 
230. 

Jorisdictioii imiaroptf ly dedined 
U.S.—Vickets v. Trainor, CA.nL, 546 F.2d 739. 
Factofs coBsidered 

U.S.—Lendall v. Cook, D.CArL. 432 F.Supp. 971— 
Rd}ert E. v. Lane, D.C.IU., 530 F.Supp. 930. 

The abstention doctrine does not nec- 
essarfly require a federal court to de¬ 
fer to a state court for the decision of 
federal constitutional questions.®^ '*® 

8140. US.—Wisconsm v. Constantmeau, Wis., 91 
S.Ct 507, 400 US. 433, 27 L.Ed.2d 515—Exam- 
ining Bd. of Engineers, Architects and Surveyors 

V, Plores de Otero, 96 S.Ct 2264.426 U.S. 572, 49 
L.E(L2d65. 

Ryan v. State Bd. of ElecticMis of State of IU., 
CA.IIL. 661 F.2d 1130. 

Sotherla&d v. DeWult D.CUL, 323 F.Supp. 740 
—Bodwr v. East Cbventiy, Tp., D.CPa., 325 
F.Sopp. 1102. 

Ghril lighta 

(1) AbAeatUMi dkxtnne held appUcable. 

US.-43eo^ge v. Parratt, CA.Neb, 602 F.2d 818—WU- 
fiams Vw Red fiank Bd. of Ed., CA.NJ., 662 F.2d 
1001 

Jadtaofi V. EUingtoa, IXCTenn., 316 F,Stq)p. 
1071. eanse ^na. 92 S.CL 35, 404 US. 811, 30 
LJBd.2d 41—Idlb v. New York State Dept of 
SocU Servioes. D.CN.Y., 322 FSopp. 473-Jo!ie8 
V. Wittenberg, DlCOhio. 323 F.Supp. 93, q;». aopp. 


330 F.Supp. 707, affd., CA., 456 F.2d 854—Coben 
V. Boaid of Ed. of East Ramapo Cntral Schooi 
Dist., D.C.N.Y., 536 RSupp. 486. 

(2) Abstention doctrine may bc applicabte even in 
suits under civil rights statute. 

U.S.—Harrison v. N.A.A.CP., 79 S.Ct. 1025, 360 U.S. 
167. 3 LEd.2d U5Z 
Easter v. Olson, CANeb., 552 R2d 252. 
McGuire v. State of lowa, D.C.Iowa, 320 
F.Supp. 243—^Davis v. State of Kan., D.C.Kan., 
327 F.Supp. 963. 

(3) Where fundaroental civU rights are at issue, feder- 
at court sfaould besitate to abstain. 

U.S.—^Jones v, Metzger, C.A,Ohk>, 456 F.2d 854—Kim- 
brough v. 0’Neil, 523 R2d 1057, n*. 545 F.2d 
1059. 

Holt V. Brown, D.CKy., 336 FJSupp. 2—Church 
V. Board of Ed. of Saline Area Schooi Dist. of 
Washtenaw Ckwmty, Mich., D.C.Mich., 339 
F.Supp. 538—Adams v. Sdiool Bd. of Wyoraing 
VaHey West Sdiool Dist, D.C.Pa., 53 F.R.D. 267. 

(4) Use of doctrine disfavored. 

U.S—DcfvUn V. Sosbe, C Alnd, 465 R2d 169. 

Marin v. Univetsity of Puerto Rico, D.CJhjerto 
Rico, 346 F.Supp, 470. 

(5) Abstention doctrine inq>pn>priate. 

U.S.—Moe v. Brookings County S.D, C.A.S.D., 659 
F.2d 880—Heritage Farms, Inc. v. Soldmry Tp., 
CA-Pa., 671 F.2d 743, cert dcn. 102 SwCt 2270, 
456 U.S. 990, 73 L.Ed.2d 1285. 

Tepper v. Galloway, D.CN.Y., 481 RSupp. 1211 
—^Ii^es V. Cristoifene, D.CMd., 486 F.Supp. 541 
—SUver V. Woclf, D.CConn., 538 F.Sapp. 881, 
affd. CA.. 694 F.2d 8, cert. den. 103 S.Ct. 1525, 
460 U.S. 1070, 75 L.Ed2d 948. 

(6) Other statements. 

U.S.—Robert E- v. Une. D.CIU.. 530 F.Supp, 930. 
In First Am^dmcait cases use of doctrine disfa¬ 
vored 

U.S,—Marm v. Umversity of Puerto Rico, D,C.Puerto 
Rk», 346 RSuk>. 470-Medrano v. AUee, D.C. 
Tex., 347 F-Supp. 605, aBd. in part, vac. in part on 
oth. gtds. 94 S.Ct 2191, 416 U.S. 802, 40 LEd.2d 
566. ’ 

82. U.S.—Provident Tradesmeis Bank & Trust Co. v. 
Patterson, Pa., 88 S.Q. 733, 390 U.S. 102, 19 
LEd.2d 936. on remand, CA., 411 F2d 88-Ohio 
Burcau of Employment Services v. Hodory, Ohio, 
97 SwQ. 1898, 431 U.S. 471, 52 L.Ed.2d 513. 
HoN» V. Thompson, CAGa., 448 F.2d 456. 
Bunon V. Exxon Corp., D.CN.Y., 536 RSupp. 
617. 

In re Southerton Corp., Bkrtcy.Pa., 17 B.R 472. 
D.C—Gordon v. Shoup. CA., 316 F.2d 683, 115 U.S. 
App-D.C 32. 

Intemal operation of state court 

U.S—Dawley v. City of Norfolk, Va,, C.AVa., 260 
R2d 647, cert. den. 79 S.a. 660, 359 U.S. 935, 3 
L.Ed.2d 636. 

Basis of doctrine is discretion, not lack of power or 
jurisdiction. 

U5.—Division 1287, Amalgamated Ass’n of St., Elee. 
Ry. and Motor Coach Emp. of America, AFU-CIO 
V. Dakon, D.C.Mo., 206 RSupp. 629. 

82.5. U.S.—Ohio Bureau of Employment Services v. 
Hodory. Ohio, 97 S,Q. 1898, 431 U.S. 471, 52 
lJEd.2d 513—NCddlesmi County Ethies Commit- 
tee V. Garden State Bar As8’n, NJ., 102 S.CX 
2515, 457 U.S. 423, 73 L.£d.2d 116, on remand, 
CA, 687 R2d 801. 

Aldens, Inc. v. Uckel, 524 R2d 38, cert den. 96 
S.CL 1684, 425 U.S. 943, 48 L,Ed,2d 187—Alcoa 
S.S. Co., Inc. v. M/V Nordic Regent, CA.N.Y., 
654 R2d 147, cert den. 101 S.Ct 248, 449 U.S. 
890, 66 L.Ed.2d 116—Kdser v. Anne -Arundel 
County Dqpt of Sodal Services, CA.M<L, 679 F.2d 
1092. 

White V, Minter, D.CMasa^ 330 F.Supp. 1194— 
Alcan Aluminum Ltd. v. Pranchise Tax Bd. of 
State of CaL, D.CN.Y., 539 F.Supp, 511 
Friedman v. Younger, D.CCaL, 46 FJLD. 444. 
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In re Halhaway’s Liquidation and Appraisers, 
Inc., Brktcy.Ga., 1 B.R. 189—Scientific Computers, 
Inc V. Neuromedies, Inc., Bkrtcy.Minn., 20 B.R. 
410. 

Aetion already pending before state court 
U.S.—Provident Tradesmens Bank & Trust Co. v. Pat¬ 
terson, Pa., 88 S.Q. 733, 390 U.S. 102, 19 L.Ed.2d 
936, on remand, C.A., 411 F.2d 88. 

Fountain v. M^ropolitan Atlantic Rapid Transit 
Authority, CAGa., 678 R2d 1038. 

Doctrine inapplicable ^ere fnrther state proce- 
dnre would be futile 

U S.—Monongahela Connecting R. (To. v. Pennsylvania 
Public Utility Ccwnmission, CA-Pa., 373 R2d 142, 
17 ALR.3d 271. 

AppHcable to Commonwealth of Puerto Rico 

U.S.—Construction Aggregates Corp. v. Rivera de Vi- 
centy, CA-Puerto Rico, 573 F2d 86- 

“Pullman” abstention 

U.S.—Orr v. Orr, Ala., 99 S.a 1102, 440 U.S. 268, 59 
L.Ed.2d 306, on remand Civ.App., 374 So.2d 895, 
writ den. Sup., 374 So.2d 898, app. dism. and cert. 
den. 100 S.a 993, 444 U.S. 1060, 62 L.Ed.2d 738. 

Vinyard v. King., C.A.Okl., 655 F.2d 1016, app. 
after remand 728 F.2d 428. 

W«*ber V. Skoko, D.C.Or., 432 RSupp. 810. 
82.10. U.S.—Middlesex County Ethies Committee v. 
Garden State Bar Ass’n, NJ., 102 S.Q. 2515, 457 
U.S. 423, 73 L.Ed.2d 116, on remand, C.A., 687 
F.2d 801. 

Bany v. St. Paul Fire & Marine Ins. Co., CA. 
R.I., 555 R2d 3, affd. 98 S.Q. 2923, 438 U.S. 531, 
57 L.Ed.2d 932—J. P. v. DeSanti, C.AOhio, 653 
F.2d 1080—Manney v. abcll, CAC^al., 654 R2d 
1280, cert. den. 102 S.a 1630, 455 U.S. 1000, 71 
L-Ed.2d 866. 

Cicero v. Olgiati, D.CN.Y., 426 RSupp. 1213— 
Gnyette v. Stauffer Chemical Co., D.CNJ., 518 
RSupp. 521. 

Mattor of Jewd Tcrrace Corp., Bkitcy.N.Y., 3 

B. R 36. 

Wash.—^Purse Seine Vessd Owners Ass’n v. Moos, 567 
P.2a 205, 88 Wash.2d 799. 

ConstitBtiond^ of state statute 
(2) Other statements. 

U.S.—Central Ave. News, Inc., v. City of Minot, N.D., 

C. A.N.D., 651 F.2d 565. 

Goldman v. Knecbt, D.CCok).^ 295 F.Supp. 897 
—Maicr v. Good, D.C.N.Y., 325 F.Supp. 1268— 
Cassidy v. Ced, D.CWis., 320 F.Supp. 223— 
McGuire v. State of lowa, D.CIowa, 320 RSupp. 
243—Moyer v. Nelson, D.C.Iowa, 324 F.Supp. 
1224. 

Constitutioiiality of ordinance 

U.S.—Hili V. Oty of EI Paso, Tex., CATex.. 437 R2d 
352. 

Vick V. Schiro, D.C.La., 296 F.Supp. 173—Chol- 
makjian v. Board of Tnistees of Mtcfaigan State 
Umversity, D.CMich., 315 F-Snpp. 1335. 

Doubtfdl or nuconstmed state law 

U.S. —^Reetz v. Bozanich, Alaska, 90 S.a 788, 397 U.S. 
82, 25 L.Ed.2d 68—Lake Carriers’ Ass*n v. Mac¬ 
Mullan, Mich., 92 S.a 1749, 406 U.S. 498, 32 
L.Ed.2d 257—Moore v. Sims, Tex., 99 S.Ct. 2371, 
442 U.S. 415, 60 L.Ed,2d 994. 

Hili V. City of EI Paso, Tex., C.A.Tcx., 437 F.2d 
352. 

Mengelkoch v. Industrial Wd&re <3(»nnmaioii, 

D. CCal., 284 F.Supp. 956, app. dism. 89 S.Q. 60, 
393 U.S. 83, 21 L.Ed.2d 215, refa. den. 89 S.a 443, 
393 U.S. 993, 21 CEd.2d 458, app. after remand, 
CA, 442 F.2d 1119—Major v. Ferdon, D.CCaL, 
325 RSupp 1141—^Rinsella v. Board of Ed. of 
Central Schooi Dist No. 7 of Towns of Amberst 
and Tonawanda, Eric County, D.CN.Y,; 378 
F.Supp. 54, motim den. 402 F.S^ipp. 1155. 

Criminal ordbiaBce 

United States court cannot interpre t anthoiWivdy 
and finally state criminal ordinaime. 
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U.S.—Blasecki v. City of Durham, N.C, CA.N.C., 456 
F.2d 87, cert den. 93 S.Q. 224, 409 U.S. 912, 34 
LEd.2d 172. 

Doctrine not ^plicable 

U.S.—Lady Jane v, Maher, D.CConn., 420 F.Sufq>, 
318, affd. 97 S.Ct. 2628, 431 US. 926, 53 L.Ed.2d 
242. 

In determining wbether ta apply the 
abstention doctrine, the federal conrt 
must take into consideiration tiie na¬ 
ture of the controversy and the partic- 
ular right sought to be enforced.®^ ^' 

82.11, U.S.—Edwards v, Samnions, CA-Ga., 437 
F.2d 1240. 

No stay pending resolntion by foreiga conrt 
U.S.—Rcavis v. Gtilf Ofl Cotp., D.CDel., 85 F.R.D. 
666 . 
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82.15. U,S.—Reetz v. Bozanicli, Alaska, 90 S.Ct. 788, 
397 U.S. 82, 25 L.Ed.2d 68—Nfiddlesex County 
Ethks Committee v. Gankn State Bar Ass’n, NJ., 
102 S.a. 2515, 457 U.S. 423, 73 LEd.2d 116, on 
rcmand, C,A^ 687 FJd 801. 

Forest IfiUs UtiKty Co. v. Qty Heath, Ohio, 
CA.C()lo, 539 F.2d 592 J.P. v. DcSanti, C.A,Ohio, 
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court see CJ.S. Courts § 543. 

83. U.S.—Midwcst Video Corp. v. Campbell, D.C. 
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remand, CA., 442 F.2d 1119—^Barkey v. Fireanns 
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Local Divi^ S19; Amalgantated Trmimt Un¬ 
ion, AFL-CIQ V. LaCrosse Munidpal Transit Util¬ 


ity, D.C Wis., 445 FSupp. 798, afKL, CA., 585 
F2d 1340. 
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then at bar; and to cases where, ab- 
sent bad faith, harassment or a patent- 



§ 10(2) FEDERAL COURTS 

Page 52 


ly invaEd state statute, federal jurisdic- 
tion has been invoked for the purpose 
of restraining state criminal proceed- 
ings, or state nuisance proceedings 
antecedent to a criminal prosecution, 
which are directed at obtaining the elo- 
sure of places exhibiting obscene films 
or collection of state taxes.®^ ^ 

85.50a. U.S.—Coiorado River Water Ccojservation 
Dist V. U.S., Cok)^ 9d S.Q. 1236, 424 U.S. 800, 
47 L.Ed.2d 483, reb. detL 96 S.a. 2239, iwo cases, 
426 U.a 912, 4» L.Ed.2d 839. 

Duncan v. Poythress, CA-Ga., 657 F.2<J 691, 
idL dea 664 F.2d 291. cert. dism. 103 S.a. 368. 
459 U.S. 1012, 74 L.Ed.2d 504—Knudsen Corp. v. 
Nevada State Daiiy ConimissKm, C.A.Nev., 676 
F.2d 374. 

Cohen v. Board of EcL of East Raxoapo Central 
Scbod Dist., D.CN.Y., 536 F.Supp. 4S6. 

AbsteDtioa BOt reqnired 

US.—Womens Services, P.C. v. Douglas, C.A.Neb., 653 
F.2d 355, oa remand D.C, 567 F.Supp. 522, affd. 
CA., 710 F.2d 465. 

Extensioa of “Yomiger” abstentioo to dvfl ac- 
tums 

U.S-—Gresham Paik Cotnmunity Organization v. How- 
dl, CAGa, 652 F.2d 1227. 


Fla.—Sun Im. Office, Limited v. Clay, 133 So.2d 735. 

N.D.—State ex rd. Paulsoo v. Meier, 127 N.W.2d 665. 

85.54. U.S.—Mizokarai Bros, of Anzona, Inc. v. Mo- 
bay Chemical Corp., CA.Mo., 660 F.2d 712. 

Stanr v, Parks, D.CMd., 345 F.Supp. 795. 

85.55. U.S.-Epsteiii v. Maddox, D.C.Gil, 277 
F-Supp. 613. affiL, C.A., 401 F.2d 777. 

ZSJS6. U.S.--England v. Louisiana State Bd. of Medi- 
cal Examiners, La., 84 S.a- 461, 375 U.S. 411, 11 
L.Ed.2d 440. 

Toimyasu v. (3olden, CA.Nev., 358 F.2d 651. 

Poe V. Meoghini, D.C.Kan., 339 F.Supp. 986— 
Streich v. Pennsylvania Ccmimission on Chantable 
Organizatkms, D.C.Pa,, 523 F.Supp. 1377. 

Mo.—CJ jS. cited ia Chicago, B. & Q.R. Co. v. North 
Kansas City, 367 S.W.2d 561. 568. 

N.D.—State ex rei Paulson v. Meier, 127 N.W.2d 665. 

First amendineiit cases 

(2) Other matters. 

U.S.—Landiy v. Daley. D.Clll., 280 F.Supp. 938, app. 
dism. 89 S.Ct 455, 393 U.S. 220, 21 L.Ed.2d 392, 
revd. on oth. grds. 91 S.Q. 758, 401 U.S. 77, 27 
L.Ed.2d 696. 

Primary dnty (wi state 

U.S.—Schader v. Thomson, D.C.Wyo., 240 F.Supp. 
247. 

page 53 


However, a mere potential for con- 
flict in the results of adjudkations 
does not, without more, warrant stay- 
ing the exerdse of federal jurisdic- 
tion.*®^ 

8S,50b. UJ5.—Colorado River Water Ccmservatkm 
Dist. V. U.S., 96 S.Ct U36, 424 U.S. 800, 47 
L.Ed.2d 483, leh. dea. 96 SXX 2239. t!VO cases, 
426 U.S. 912, 48 LEdOd 839, 

CTHatr v. White, CATex., 675 F.2d 680. 

Sekie V. Prcvost, D.CN.Y., 536 F.Supp. 1121. 

8531. UwS^ay v, Noia, N.Y., 83 8.0, 822, 372 
U3 391, 9 L.Ed.2d 837—Engjand v. Louisiana 
State Bd. d Medical Examiners, La., 84 S.CL 461, 
375 VS. 411, U IJE<i2d 440—Hannon v. Fors- 
senius, Va.. 85 S.O 1177, 380 U.S. 528, 14 
LEd.2d 50—Zwickkr v. Koota, N.Y., 88 S.Q. 
391, 389 U.S. 241, 19 L.Ed2d 444, on remand 290 
FlSupp. 244, revd. on oth. grds. 89 S.Ct. 956, 394 

U. S. 103, 22 L.Ed.2d 113—American TriaI Uw- 
yors As8*n, New Jersey Branch v. New Jasey 
Supreme Court, NJ., 93 S.Ct 627, 409 U.S. 467, 
34L,E<L2d65L 

Stay pending legislative reappoftionmeiit 

U.S.—Honscy v. Donovan, D.C.Mmn., 236 F.Sum>. 
8—^ButtCTWorth v. Dempsey, D.CConn., 237 
FJSui^. 302—^Prdslcr v. Secretaiy of State of Mo., 
D.CMa, 238 F.Supp. 187—Sch^er v. Thomson, 
D.CWyo., 240 F.Supp. 247—Woodard v. Carterct 
County. N.C, D.CN.C, 252 F.Supp. 268. 
Seapportkiaiiieiit of board of equalization 
U8,—Silver v. Jordan, D.CCal., 263 FAipp. 627. 

8532. U.S.—Aetna State Bank v, Altbeimer, CABI., 
430 F.2d 750 

‘Effect of statote limiting federal court injunctioa 
against state action need not be first determined. 

U5.—Division 1287, Amalgamated Ass’n of St, Elee. 
Ry. and Motor Coacb Emp. of Amnica, AFL-CIO 

V. Dalton, D.CMa, 206 FJSupp. 629. 

8533. Uil.—Oa^ V. Sus Ins. Office Limited, Fla., 80 
S.Ct 1222, 363 U.S. 207, 4 L.Ed.2d 1170—Har- 
moii V. Fcnssoiius, Va., 85 S.Ct 1177, 380 U5. 
528, 14 L.Ed.2d 5a 

P.C Utilhies Corp. v. mvision of Health of 
Dept of Heabfa and Rehab^itative Services, D.C. 
Fhu, 339 F^app. 916, affcL, CA, 472 F.2d 1406- 
Seide v. Pwvort, D.CN.Y., 536 F^upp. 1121. 
0X1—Williams V. Hot Shoppes, Inc., CA, 293 FJd 
teS, UO U3AppX>.C 358, cert den. 82 S.Ct 
15^ 370 U3 925, 8 L.E<Ud 505, reh. den. 83 
SXX 371 US. 854, 9 LEtUd 9L 


8537. U.S.—OTIair v. White, CATex., 675 F.2d 
680. 

Rdchcnberger v. Warren, D.CWis., 319 F3upp. 
1237—Marin v. Univeraty of Puerto Rico, D.C. 
Puerto Rico, 346 F.Supp. 470—^Logan v. Arafeh, 
D.CCoim., 346 F^upp. 1265, affd. 93 S.Q 1556, 
411 U.S. 911, 36 L.Ed.2d 304—Jaxvis v. Brown, 
D.CCal., 347 F3upp. 1214—Ramey v. Rockefel- 
ler. D.CN.Y., 348 F.Supp. 780. 

Moddl case ffr abstention arises when challengfid 

state statute is susceptible to construction by state courts 

that would avoid or modify the federal constituticMial 

question. 

U.S. —Lake Carriers’ Ass’n v. MacMuUan, Mich., 92 
S.a. 1749, 406 U3. 498, 32 L.Ed.2d 257. 

BliBecki V. Oty eff Durham, N.C., C.AN.C., 456 
F.2d 87. cert. den. 93 S.a 224, 409 U.S. 912, 34 
LEd.2d 172. 

O^KHtuitiiy to av<dd c(»istitHtioiul issue not 
alone suf&ciait' 

U3.—Colbtado River Water Craservation Dist. v, U.S., 
Cok).. 96 S.Ct 1236, 424 U3. 800, 47 LEd.2d 483, 
reh. den. 96 S.Ct 2239, two cases, 426 U.S. 912,48 
L.Ed.2d 839. 

$538. U.S.—Division 1287, Amalgamated Ass’n of 
St, Elee, Ry. and Motor Ctoach Emp. of America, 
AFL-CIO V. Dalton. D.C.Mo., 206 F.Supp. 629- 
Midwcsf Video Corp. v. Campbell, D.C.N.M., 250 
F3upp. 158. 

85.60. U3.—White v. Husky Oil Co., D.C.Mont., 
266 F.Supp. 239—Haakenson v. Parlchouse, D.C. 
Pa., 312 F.Supp. 929—Mitchdl Family Planning 
Inc. V. Qty of Royal Oak, D.CMicL, 335 F.Supp. 
738. 

85X>3. U.S.—Hostetter v. Idlcwild Bon Voyage Li¬ 
quor Corp., N.Y., 84 S.Ct 1293, 377 U.S. 324, 12 
L.Ed.2d 350—v. BuBitt, Wash., 84 S.Q. 
1316, 377 U.S. 360, 12 L.Ed.2d 377. 

$534. U.S.—All^cny County v. Frank Mashuda 
Co., Pa., 79 S.Q, 1060, 360 U.S. 185, 3 L.Ed.2d 
1163, reh, den. 80 S.Q. 41, 361 U.S. 855, 4 
LEd.2d 93. 

Spedal circiimstances 

(2) Other matters. 

U.S.—Holmes v. New Ycwk City Housing Authority, 
CAN.Y.. 398 F.2d 261 

DuVall V. Moene, D.CIowa, 276 F.Supp. 689— 
Coon V. Tuigle, D.CGa., -277 F.Supp. 3(14, 

Lack of power to order aedon by state conrts 
wbere orighial federal jnrisdictioit iiiTOked 

U.S.—Wffliams v. Murdodt CAPa., 350 F.2d 840. 


36 CJS 12 


Abstaition warranted 

U.S.—Carcy v. Sugar, 96 S.Q. 1208, 425 U.S. 73, 47 
L.Ed.2d 587. 

Application of abstention unwarranted 

U.S.—Cokjrado River Water Conservation Dist. v. U.S., 
Colo., 96 S.Q. 1236,424 U.S. 800, 47 L.Ed.2d 483, 
reh. den. 96 S.Q. 2239, two cases, 426 U.S. 912, 48 
L.Ed.2d 839. 

$5.65. U.S.— Dombrowski v. Pfister, La., 85 S.Q, 
1116, 380 U.S. 479, 14 L.Ed.2d 12—Wisconsin v. 
Constantineau, Wis., 91 S.Ct. 507, 400 U.S. 433, 
27 L.Ed.2d 515. 

Abraham v. Pekarski, D.C.Pa., 537 F.Supp. 858, 
app. dism. C.A., 728 F.2d 167, cert. den. 104 S.Q. 
3513, 82 L.Ed.2d 822. 

Reapportionment of state legislative body 

U.S.—Davis V. Mann, Va., 84 S.Q. 1441, 377 U.S. 678, 
12 L.Ed.2d 609, on remand, D.C, 238 F.Supp. 458, 
affd. 85 S.Q. 713, 379 U.S. 694, 13 L.Ed.2d 698. 

Cummings v. Meskill, D.C.Conn., 341 F.Supp. 
139, motion den. 347 F.Supp. 1173, revd. on oth. 
grds. 93 S.Ct 2321, 412 U.S. 735, 37 L.Ed.2d 298. 

Doctrine appOcdble only when issne of state law 
is uncertain 

U.S.-Zwickler v. Koota, RY., 88 S.Q. 391, 389 U.S. 
241, 19 L.Ed.2d 444, on remand 290 F.Supp. 244, 
revd. on oth. grds. 89 S.Ct. 956, 394 U.S, 103, 22 
L.Ed.2d 113. 

Joe Louis Milk Co. v, Hershey, D.C.Ill.,, 243 
F.Supp, 351. 

Ambiguity lacking 

U.S.—Joe Louis Milk Co. v. Hershey, D.Clll., 243 
F.Supp. 351. 

$5.66. U.S.—Alle^eny County v. Frank Mashuda 
Co., Pa., 79 S.Ct. 1060, 360 U.S. 185, 3 L.Ed.2d 
1163, reh. den. 80 S.Q. 41, 361 U.S. 855, 4 
L.Ed.2d 93. 

Shell Oil Co. v. Mouton, CALa., 410 K2d 715. 

Schenley Industries, Inc, v. N. J, Winc & Spirit 
Wholesalers Ass'n, D.C.N.J., 272 F.Supp. 872— 
Decker v. Filiis, D.CUtah, 306 F.Supp. 613. 

85.67. U.S.—Keyishian v. Board of Regents of Uni- 
verrity of State of N.Y., RY:, 87 S.a 675; 385 
U.S. 589, 17 L.Ed.2d 629. 

Pennsylvania Ass’n for Retarded Children v. 
Com. of Pa., D.CPa., 343 F.Sppp. 27^, , 

Piecemeal aiUndication as Bictor fin applicadon 
of abstention doctrine 

U.S.—Baggett v. BulHtt, Was^i., 84 S.Ct. 1316,. 377 U.S. 
360, 12 L.Ed.2d 377. 

Possible invocation of unconstitutional ordi- 
nance 

U.S.—Baker v. Bindner, D.CKy., 274 F.Supp. 658. 

85.68. U.S.—Griffin v. County School Bd of Prince 
Edwaid County. Va.. 84 S.Q. 1226, 377 U.S. 218, 
12 L.Ed2d 256, motion gr. 84 S.Q 1627, 377 U.S. 
950, 12 L.Ed.2d 496. 

IdlewUd Bon-Voyage Liquor Corp. v. Epstdn, 
D.CN.Y., 212 F.Supp. 376, affd. 84 S.a 1293, 
377 U.S. 324, 12 L.Ed2d 350—Ehrenieich v. Lon- 
derholm, D.C.Kan., 273 F.Supp. 178—Klim v. 
Jones, D.CCal., 315 F.Supp. 109. 

page 54 

85.72. U.S.—Chicaga B. & Q.R. Co. v. City of North 
Kansas Qty, Mo., CAMo., 276 F.2d 932. 

85.73. U.S.—Shcrwood v. Bradford, D.CCal, 246 
Filupp. 550—Cred v. City of Atlanta, Ga., CA 
Ga., 399 F.2d 777. 

85.75. U.S.—In re Critical Fork Coal Corp., BkrtQr, 
Va., 18 B.R. 422. 

85.77. U.S.—Rccd v. Henderson, CAGa., 463 F.2d 
485. 

Manning v. Jones, D.CN.C, 385 F.Supp. 312. 

85.78. U.S.—Mach-Tronies, Inc, v. ^rpoli, CACal., 
316 F.2d 820. 



36 CJS 13 


FEDERAL COURTS §11 

Page 56 


§ 11. Jurisdiction of Entire Cdntro- 
versy 

Library Reference^ 

Federal Courts e»14-19. 

86. U.S.—Lendno v. Fringe £mp. Plan^ Inc., C.A. 
Pa., 611 F.2d 474. 

Almeaarcs v. Wyman, D.C.N.Y., 334 F.Supp. 
512, mod on oth. jjds., CA.. 453 F.2d 1075; ccrt 
dcn. 92 8.0. 962, 405 U.S. 944, 30 L.Ed.2d 815— 
Grivetti V. IHinois State EJectotal Bd., D.CUL, 335 
F5upp. 779, affd 92 S.O 1772, 1777, 406 U.S. 
913, 32 L.Ed.2d 113—Gila River Pima-Maricopa 
Indian Qwnmunity v. U.S., 140 F.Supp. 776, 135 
Cta. 180. 

Three-jiidge conrt 

(1) U.S.—Bradford v. D.C.Or., 331 FSupp. 
167. 

(2) Other statements. 

U.S.—U.S. V. Geaigia PnUic Service Comniissic»!, Ga,, 
83 S.Q. 397, 371 U.S. 285, 9 LEd2d 317. 
Wemtraub v. Hanrahan, CAJIL, 435 F,2d 461. 
D.C.—Green v. Connally. D.C., 330 F.Siipp. 1150, affd 
92 S.Q. 564, 404 U.S. 997. 30 LEd2d 550. 

In personam jurisdiction reipiired 
U.S.—Scovin Mfg. Co. V. Dateline Elee. Ox, Limited, 
D.C.ni., 319 F.Supp. 772, revd. on otL grds., C.A., 
461 F.2d 897. 

In personam jurisdiction held acqoired 

U.S.—Emerson v. Falcon Mfg., Inc., D.C.Tex., 333 
F.Supp. 888. 

Subject matter jurisdiction requi^ 

U.S.—Travis v. Anthes Imperial Tirnited, D.CMo,, 331 
F.Supp. 797, revd. on oth. gtda^ CA., 473 F.2d 
515. 

page 55 

88^ U.S.—Aliwmares v. Wynum, CA.N.Y., 453 F.2d 
1075, cert den. 92 8.0 962, 405 U.S. 944, 30 
LXd2d 815. 

Om V. Uniyenai Aulo. As^n ai Ind, D.CWk., 
198 FJSupp. 377—iU^et» v. Valentiae, D.CN.Y., 
37 FJLD. 231—Wemberger v. New York Stock 
Exchange, D.CN.Y, 335 F.Supp. 139. 

Discretiott 

U.S .—Hayes v. City of "W^Iinmgton, D.CDcL, 451 
F.Supp. 696. 

88 U.S.—Walstad v. Universi^ of Idjanesota Hos- 

phals, CAMinn., 442 F.2d 634. 

Campbdl v. Tiiangle Cdrp., D.CPa., 336 
F.Supp. 1002. 

88.15^ U.S.—MaUer of Ccat R. Ca of Near lersey, 
CANJ., 579 F.2d 804, on remand 473 F^upp. 
225. 

89. U.S.—TBK Partoers, Ltd v. Western Union 
Corp., D.CN.Y., 517 F.Sapp. 38a affd, CA, 675 
F.2d 456. 

Codification of doctrine of pendent 
jurisdiction was not intended to limit 
general jurisdictionai powers 

913. U3.—Jenn-Air Products Co, v. penn Ventila¬ 
tor, Inc., D.C.Pa., 283 TSwpp. 591. 

Theory of pendent jurisdiction is not 
relevant where joined actions are all 
indepeaadentiy within jurisdiction of 
federal courts.’* *^ 

91.10. U.S.—Bty Guardian Co. v. Chronick Puh. 
Co.. D.CCaL, 340 F.Supp. 76. 

Qose V. r^ltnar S.S. Corp., D.CPa., 44 F.R-D. 
398, afiBd, CA, 417 F.2d 264, 

Comraou law remediea presenred 
U.S.—Ryan v. Foster A Marshall, Inc., CAOr., 556 
F.2d46a 

92. U5.—Curtis Bay Towing Ca of Pa. v. National 

- - • * »T A T\ Da T7 Siirm 


741—^Newman v. Freeman, D.CJa., 262 F.Supp. 
106—Bishop V. Byme, D,CW.Va., 265 F.&ipp. 
460—Aetna Cas. & Sur. Co. v. Hatridge, D.C. 
Art, 282 F.Supp. 604, affd, CA, 415 R2d 809— 
Fox-Keller, Ina v. Toyota Motor Sales, U.S.A., 
Inc., D.CPa., 358 FSupp. 812—^Townscnd v. 
Quality Court Motds, Inc., D.CDd., 338 F.Sapp. 
1140. 

Lack of **pendent jnrisdktion** 

U.S.—^Meyerhoffer v. East Hanover Tp. School Dist., 
D.C.Pa., 280 F^npp. 81—Greenc v. Pouisylvania 
R. Co., D.CPa., 280 F.Supix 194-OKvieri v. Ad- 
ams, D.CPa., 2K) F,Supp. 428—Lawes v. Nutter, 
D.CTex., 292 F.Sttpp. 890—Ayoub v. Helm’s Exp., 
Incv, D.CPa., 300 FSuk>. 473. 

Dismissal of diversity daim as drfeating pen¬ 
dent daim 

U.S.—Butler v. Colfelt, CAPa., 439 F.2d 882—Seyler 
V. Stcuben Mtrtors, Inc., CA-Pa., 462 F.2d 181. 

Gieringcr v. SUverman, D.C.Wis., 539 F.Supp. 
498, affd CA, 731 F.2d 127Z 

Not all piaiiitif& meeting requiremeotts 

U.S.—Robison v. Castello, D.CLa., 331 F.Sq)p. 667. 

Qnestion not raised 

U.S.—Friends of Yosemite v. Frizzdl, D.C.Cal., 420 
F.Supp. 390. 

93. U.S.—Lynch v. Porter, CA AL, 446 F.2d 225, 
cert den. 92 S.Ct. 711, 404 U.S. 104, 30 L.Ed.2d 
739. 

Olympie Cqiital Corp. v. Newman, D.CCal., 
276 F.Supp. 646. 

93.5. U,S.—Bortor v. «laron Steel Co., CAPa., 327 
F.2d 165. 

94. U.S.—Make v. Pallan, CACai, 554 F.2d 947— 
Backus V. Spear^ CA&C, 677 F.2d 397. 

Long Prarie Packing Co. v. Midwest Emeiy 
Freight System, Ina, D.CMass., 429 FJSupp. 201. 

CaL—Merry v. Coast Community Cdlegc Diat.,^ 158 
CaLRptr, 603,97 CA3d214, 

Ga.—McNeal v. Paine, Wd)ber, Jackson A Curtis, Inc., 
293 S.E2d 331, 249 Ga. 662, on remand 296 S.E2d 
642, 163 GaApp. 566. 

Federal daim held not substantia! 

U.S.—St Anthony-Minneapolis, Inc. v. Red Owl Stores, 
Inc., D.CMinn., 316 F.Supp. 1045. 

What constitntes *^bstantiality^ 

UE—Shaw-^Henderson, Inc. v. Schneider, D.CAlich., 
335 F.Supp. 1203, affd, CA, 453 F.2d 748—Tully 
V, Mott Supermarkets, Inc., D.CNJ., 337 F.Suk). 
834. 

U.S. for Use of M. G. Astkford Co. v. S. J. 
Groves A Sons Co., D.CNGnn., 53 F.R.D. 656. 

Federal daim abandoned 

U.S.—Chandler v. Stem Deital Laboratoiy Co., D.C. 
Tex., 335 F.Supp. 580. 

FedmL daim barred 

U-S.—Herreman v. U,S., D.CWis., 332 F.Supp. 763, 
affd, C A 476 F.2d 234. 

page 56 

95. U.S.—Sms V. Western Steel Co., CAUtah, 551 
F.2d 811, cert den. 98 S.Ct 182, 434 U.S. 858, 54 
L.Ed.2d 131. 

Tully V. Mott Supermarkets, Inc., D.CN.J., 337 
F.Supp. 834—Cterecht v. American Ins. Co., D.C 
Mo., 344 F.Su{ 9. 1056-^^erez v. Lavine, D.C 
N.Y., 378 F.Supp. 1390—L^ v. American Motors 
Corp., D.CN.Y., 538 F.Sopp. 127. 

Cal—Uakewood Bank and Trust Co. v. Superior Court, 
, In and For San Mateo Counfy, 180 CaLRptr. 914, 
129 CA.3d 463. 

Ptreventi itieeenmal Utigation 

U.S.—Wolfton V. Bhmiberg. D.CN.Y., 229 F.Supp. 
191, app. disra., ‘CA, 340 F.2d 89—fidward X 
Moriarty & Co. v. Generd Tire‘lb Rubber Co., 
D.COhk), 289 F.Stq»p. 381. 

«Tendent jiirisdktioB** doctrine 

U.S.—United Kfine W<»kers of America v. Gibba, 
Temt. 86 S.Ct 1130, 383 U.S. 713, 16 LEd2d 


218—Millex v. Youaldm. DL, 99 S.Ct 957, 440 
U.a 125, 59 L.Ed2d 194. 

Strahan v, Pedrooi, C.AFla., 387 F.2d 730— 
Greene v. Basti, CAPa., 391 F.2d 892-^ymer v. 
Cbai, CAHawaii, 407 F.2d 136—Ritdiie v. United 
Mine Woriters of Amnica, CAKy., 410 F.2d 827, 
36 AL.R.3d 392—Rmz v.' Estdle, CA.Tex.. 679 
F.2d 1115, am. m part vac. in pari on oth. grds. 
688 F.2d 266, cert den. 103 S.Ct 1438, 460 U.S. 
1042, 75 L.Ed2d 795—Lone Ranger Tdeviaoii, 
Inc. v. Program Radio Corp., CACal, 740 F.2d 
718. 

Utah Wdfare Rights Organization v. lindsay, 
D.CUtah, 315 F.Supp. 294—Gravenstem v. Cam- 
pkm, D.C-Alaska, 540 RSiqjp. 7, adbered to 96 
RR.D. 137—Gruber v. Hiibbard Bcrt Kmk Web- 
er, Inc., D.C.Pa-, 608 F5upp, 392. 

Huber v. BisseI, D.CPa., 39 FJELD, 346— 
MeCann v. Falgout Boat Co., D-CTex., 44 FJLD. 
34—In re Arthur Treacter*s Frandiisee Lit^ation, 
D.CPa., 92 F-R-D. 398. 

D.C.—Tnck V. Pan American Health Orgarrization, 
CA, 668 F.2d 547, 215 UAApp.DXl 201. 

Ga.—Paine, Wtijber, Jacksrm A Cortis, Inc. v. McNeaL 
288 S.E2d 761, 161 Ga.App. 835, afiEd in part 
revd. m part on oth- grds. 293 Sw£.2d 331,249 
6^ on remand 296 S.E.2d 642, 163 GaApp- 566v 
NJ.—Fe^ger v. Local 483 (rf Intem. Ass’n d Bridge, 
Stnictmal and Omamental Iron Workers, AFL- 
CIO, 229 A2d 532, 94 NJjSuper. 554, affd 235 
A2d 482, 97 NJ,Super. 505. 

Tex.—Martin v. PhUlips Petrctoim Ca, QvApp., 455 
S.W,2d 429, 

96. U.S.-^Local 20, Teaimters, Chauffeurs and Hdp- 
ers Union v. Morton, Ohio, 84 SlQ- 1233, 377 

U. S. 252, 12 L.Ed2d 280-Jlosado v. Wyman, 
N.Y., 90 dCt 1207, 397 U.S. 397, 25 L.Ed2d 442. 
on remand, D.C, 322 FAipp. 1173, ^Ed, CA., 
437 F.2d 619, affd 91 S.Ct 2169,402 U.S. 991, 29 
L,Ed.2d 157. 

Lecbtner v. Brownyard, CAJPa., 679 FJ2d 322. 
Pheos V. Cosmair, Inc., D.CN.Y., 517 FSupp. 
1287—Lieb v. American Motcua Corp,, D.CN.Y., 
538 F.Sur>. 127. 

Matter of Smith, Bkrtcy.Ga., 14 B.R. 712. 
D.C—Spivey v. Barry, CA 66^ F.2d 1222, 214 U.S. 
AppvD.C. 404. 

N.Y.—v. Bluhdom, 414 N.Y.S.2d 15, 68 AD.2d 
809. 

No jurisdiction where interpretation (rf state law 
required 

U.S.—Borumka v. Rocky Mountain Hosp. and Medical 
Service, D.C.Cdo., 599 FAipp. 857. 

Peodent jurisdiction aot inyoked in absence of 
federal jurisdiction 

US.—Local Kvisiim 732, Amidgamated Traaitit Unie» 

V. Metropolitan Atlanta Rapid Transit Authority. 
CA.Ga.. 667 F.2d 1327, reh. den. 671 F.2d 1382. 

Ydindc V. Worley, D.CVa., 284 F.&q)p. 679— 
Payne v. Mertens, D.CDd., 343 FJ8upp. 1355. 

Ebeerdse of pandmit Jurisdiction reAised 
U.S.—Abemathy v. Schenley Industries, Inc., CAN-C, 
556 F.2d 242, cert den. 98 S.Ct 2822, 436 U.S. 
927, 56 L.Ed.2d 770-Johnson v. Miller, CAUl., 
680F.2d39. 

Catatono v. Department of Ho^atato of City of 
New York, D.C.N.Y., 299 F.Supp. 166—Gonkm v. 
LipofL D.CMa, 320 F.Supp. 905—Katrffinan v. 
Osscr, D.CPa., 321 F.Sapp. 327 PoUard v. Cty of 
Hartford, D.CConn., 539 F.Suj^. 1156. 

Tests fbr apidication of pendent jurisdiction 
U.S.—Eidsdian v. Picrce, D.CIowa, 335 F.Sui^ 603. 
State and federal antitrust laws 
U.S.—Marketing Astistance Pton, Inc. v. Associated 
Mak Prodocers, Inc., D.CTex., 338 RSapp, 1019. 

State daim tied to question of federal j^lky 
U.S,—McLeam v. Oowen A Co., CAN.Y., 660 F.2d 
845. 

ThtMnas v. CBd Fbrge Coal Co., D.CPa., 329 
F.Su{^. 1000—Garza v. Chicago Health Qubs, 
Inc., D.CI1I.. 347 FSupp. 955. 



§ 11 FEDERAL COURTS 36 CJS 14 

Page 56 


Pc&diiig State daims totidly dep^est on feder- 
al canses action 

UA — ^Doyk V. Unkare Heahh Services Inc., Aurora 
Oorter, D.CDL, 399 F.Sopp, 69, afM. 541 F.2d 
283. 

Wagner-Pd^ Act and Pnerto Rkan law 

U.S,—Vazquez v. 404 F.Supp. 815. 

page 57 

97. U.S,—AIiBenBm v. Wyman. CA.N.Y., 453 F.2d 
1075, cert dea. 92 S.Ct 962, 405 VS. 944, 30 
L£d2d 815. 

UA to Usc (rf Omkle C Wood Co. v. Genera] 
Im. Ca of America, I>.C.CaL, 247 RSupp. 543. 

Ezendse pendeBt jmiscKct^ 

(1) In ^neraL 

U.S.—Henson v. Columbos Bank and Trust Co., CA. 
Ga., 651 320, reb. dcn. 664 F.2d 291, app. 

after remaad 770 F.M 1566. 

Sdiwab V. Erie Lackawaima R. Co., D.C.Pa., 
303 F.Suk>. 1398—Ekbcliun v. Picrce, D.CIowa, 
335 F.Si^. 603—Lieb v. American MotMS Corp., 
D.CN.y, 538 RSupp. 127. 

(2) lustfficatkin based oa considerations of judicial 
«conomy, conveoieace and feimess to litigants involved. 
U.S.—Conm v. Bcth Israd Mcdical Center, D.C.N.Y., 

359 F.SaRx 909—Hugbes v. Ford Motor Credit 
Ca, D.CArk., 360 FAipp. 15-^BeIlas v. U.S., 
D.CN.Y., 542 F.Supp. 999. 

(3) A focal point is wbether exercise of sodi jurisdic- 
tk» will cresue bkdihood of jury ctmfusioiL 

U.S.—Eidsdkim v. Pierce, D.CIowa, 335 R^^. 603— 
Sbq)pers & Recetvm Co-<^. Ass’n, lac. v. Penn 
Central Transp. Co, D.CFt, 355 F.Supp. 949. 
0') Fedoal-state comity is an adHirirwwil oonsidera- 
tion. 

U.S.—Reyes v. Edmands, D.CMnm., 416 F.Supp. 649. 
98. U.S.—Miller Eqmisneat Co. v. Cdonial Sted & 
Iron Co., C.A.N.C., 383 F.2d 669, cert. den. 88 
8.0. 1049, 390 U.S. 955, 19 LEd.2d 1148-Forest 
Laboratories, Inc. v. Pfflsbury Ca, CAWis., 452 
F.2d 621-Crawfcy v. Boerd of Bd. of Marion 
County, Ky., CA.Ky., 658 F2d 450. 

Travers v. Patdn, aCCorat, 261 F.SBpp. 110— 
Sanis V. Hutto, D.CLa, 304 F.Supp. 124—Charles- 
ttm V. Wohlgemnth, DC.Pa., 332 F.Supiv 1175, 
aflSL 92 S.Ct 1204, 405 U J. 9TO; 31 LR2d 246— 
National Bd. of Young Wonien’s Christian Ass’n of 
U.SA. V. Yoimg Women^s Christian Ass’n crf 
Chariestoo, SC, D.C.S.C., 335 RSupp. 615—Ad- 
Idns V. Kell/s Creek R. Co., D.CW.Va., 338 
FSupp. 88«, affiL, CA.. 458 F.2d 26, cert den. 93 
8.0.224, 409 U.Sv 926, 34 LJBd2d 184-GiarTUs- 
so V. CSty of Chkago, aCJll., 539 F.Supi). 69a 
Federal itesiie becoming moot 
J.S.r- C laridge House Oie, Inc. v, Boioagh of Verona, 
D.CNJ., 490 RSupp. 706, affiL, CA., 633 F.2d 
209. 

XC—Giecn v. Kermedyr D.C, 309 F.Supp. 1127, app. 
disai. 90 S,Ct 2169,398 US. 956,26 LEd2d 539, 
app. dism. 91 S-Ct 460, 400 0.8, 986, 27 L.Ed.2d 
435. 

U.S .—Gtm CcMTU^atcd Box Corp. v. National 
Kraft Container Corp,, CA,N.Y., 427 R2d 499. 

L U.S.—United Mine Workers of America v. Osbome 
Mim Co., CA-Tcnn., 279 FjM 716, cert den. 81 
S.0.169, 364 U.S. 881, 5 LJEd.2d 103—Cuyahoga 
Metropolitan Housing Authmity v. Harmody, 
CA.Ohio, 474 F.2d 1102. 

The use of its power to entertain a 
ause of action under tbe doctrine of 
endent jurisdiction is discretionary 
rith the federal court.^-^ 

5. U.S.—Rosado v. Wyman, N.Y., 90 S.Ct 1207, 

397 U.S. 397, 25 UEd.2d 442, on remand, D.C, 

322 RSupp. 1173, affiL, CA., 437 F.2d 619, afiPd. 

91 8.0. 2169, 402 U.S. 991, 29 LJBdJd 157. 

Grcklek v. Toia, CA.N.Y., 565 R2d 1259, cert 
dea 98 8.0. 3081, 436 U.S. 962, 57 LEd.2d 
1128—Wren v. SIetten Const Co., CA.Mont 654 


F.2d 529—NUsen v. City of Moss Pwat, Miss., 
CAMiss., 674 F.2d 379, on leh. 701 F.2d 556- 
Rheaume v. Texas Dept oi Pubte Safety, C.A 
Tex,, 666 F.2d 925, cert. dea 102 S.Q. 3484, 458 
U.S. U06, 73 LEd.2d 1367. 

Halle & Stkglkz, Filor, BuUard Inc. v. Empress 
Intera, Ltd, IXCDel., 442 RSupp. 217—Wire 
Mesh Products, Inc. v. Wire Belting Astfa D.C. 
Pa., 520 F.Supp. 1004. 

Cal.—Merry v. Coast Community Cod^ D^., 158 
Cal.Rptr. 603, 97 CA3d 214. 

Or.—Ron Tookm Gran Turismo, Inc. v. Wakehouse 
Motors, Inc., 611 P.2d 658. 46 Or.i^. 199. 
Pendent jnrisdictHHt prcqiefiy dedined 
U.S.—Iones v. Fitdi, CA-Miss., 665 F.2d 586—By- 
Ptod Corp. V. Annen-Berry Ca, CA.II1., 668 F.2d 
956. 

Jordan v. Montgomery Ward & Co., D.CMixm., 
317 F.Supp. 948, affiL in part, revd. in part on oth. 
grds., CA., 442 F.2d ii, cert den. 92 S.O 78, 404 
US. 870, 30 LEd.2d 114—Harrisbuxg Cbalhion 
Against Ruining Environment v. Vdpe, D.CPa., 
330 RSupp. 918, op. supp. 381 F.Supp. 893, op. 
supp. 65 FJRD. 608—Thompson v. Whitley, D.C. 
N.C., 344 FSuip. 480—Sidbcny v, Koch, D.C, 
N.Y., 539 RSupp. 413. 

Factors considered 

U.S.—In re Carter, CAGa., 618 F.2d 1093. cert. dea 
101 S.a. 1410, 450 U.S. 949, 67 L.Ed2d 378— 
Ruiz V. Estelle. CATcx., 679 F.2d 1115, aia in 
part. vac. in part on oth. grds. 688 F.2d 266, cert. 
den. 103 S,Ct 1438, 460 U.S. 1042, 75 L.Ed.2d 
795. 

St Cyr V. Merrill Lynch, Pierce, Fenner & 
Smkh, Inc., D.CTex., 540 FSupp. 889. 

Two-step process 

U.&—Lieb V. American Motors Corp., D.CN.Y., 538 
RSupp, 127. 

Brame v. Ray ffiBs Ftnancc Corp., D.CN.Y., 85 
RRD. 568. 

Opw issne throi^boixt litigatios 
US;.—Dumansl^ v. U.S., D.CN.J., 486 FSupp. 1078. 

4. US.—J.P. V. DeSanti, CA.01ik>, 653 F.2d 1080. 
Fisber v. Smith, D.CWash, 319 F.S«pp. 855— 
Antal V. Budzanoski, D.CPa,, 320 F.Supp. 161, 
revd. in part on oth. grds., CA 457 F.2d 1245, 
cert. dea 93 S.Ct 65, 409 US. 853, 34 L.Ed.2d 
96—Howmet Cmp. v. Tokyo Shipping .Co.* P,C 
Del, 320 F,^pp. 975-DavB v. Coffee Oly, To*.^ 
D.CTex., 356 F.Supp. 550. Howmet (irp. v. 
Toiqro Shipping Cb, D.CT>eL, 320 F.Supp. 975— 
Meshkov v. Abingttxi Tp., D.CPa., 517 RSom. 
1280. 

Ala.—Cootuiy 21 Prrferred Prc^icrtics, Inc. v. Alabama 
Real Estate Commission, 401 So.2d 764. 

U lt i m a t e ad[}iidi(Atioii of yalidity on merits not 
required 

U.S.—RanAaugh v. Winifrede R. Cb., CA.W.Va, 331 
F.2d 53a cert dea 85 S.Ct 322, two cases, 379 
U.S. 929, 13 L.Ed2d 341. 

Rogers v. Valentine, D.CN.Y., 37 FJLD. 231. 
Same canae in two emm^s 
U.S.—Crest Auto Supplies, Inc. v. &o M ^. Co., D.C 
HL, 246 RSin^ 224, affiL, CA., 360 FJd 896. 

pageSS 

5. U.S.—Ricjhardson v. CQ mmimirarifw^f f Workers of 

America, CA.Neb., 443 F.2d 974, app. after re¬ 
mand 469 F.2d 333. 

6. US.^losado V. Wyman, N.Y., 90 S.Ct 1207, 397 

U.S*, 397, 25 L.Ed.2d 442, on remand, D.C, 322 
F.Si] 5 )p. 1173, affd., CA 437 F.2d 619, affiL 91 
S.CL 2169, 402 U.S. 991, 29 L.Ed.2d 157. 

Disntissal of federal glaim not jmtmnatkaify 
harring state daim a^jndication 
U.S.—St Anthony-Minneapolis, Ina v, Red Owl Stores, 
Inc., D.CJdhia, 316 F.Su{^. 1045. 

6.5. U.S.—Hodge v. Mountain States TW. & Tel. Co. 
CAAriz., 555 F.2d 254—^Wrea v. SIetten Const 
Co., CAMont, 654 F.2d 529— Fllingjtfift v, Bur- 
lingtcm Northern Inc., CACaL, 653 R2d 1327. 


United Mine Workers of America v. Iones & 
Trff n gblin Sted Corp., D.CPa., 378 F.Supp. 1206— 
MeCoy V. Thom, D.CLa., 451 F.Supp. 351— 
Pruitt V. United Broth. of Carpenters and loincrs of 
America, D.CGa., 518 RSupp. 61—Meshkov v. 
Abington Tp., D.C.Pa., 517 F.Sopp. 1280—Aitn- 
strong V. Tennessee Valley Authority, D.C.Tenn., 
536 RSupp. 9, remd,, CA., 718 R2d 1098. 

In le Chong, Bkrtcy.Hawaii, 12 B.R. 255. 
Discrdioiiafy power to dismisa exists eren after 
trial 

U.S.—Webb V, Bladen, CA.Va., 480 F.2d 306. 
Pendent state daim dismissed without prejudice 
U.S.—Retail Cerlcs Union, Local 770 v. Retail Clerks 
Intern. Ass’n, D.CCal., 359 F.Supp. 1285. 

7. U.S.—Local No. 1 (ACA) Broadeast Emp. of In- 
tem. Broth. of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America v, International 
Broth. of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, CA.Pa., 614 F.2d 846, 
on ronand, D.C., 543 RSupp. 1321. 

U.S. for Use and Bendit of T Square Equipment 
Corp. V. Gregor I. Schaefer Sons, Inc., D.C.N.Y., 
272 F.Supp. 961 
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U.S. 693, 36 LE<L2d 596, reh. den. 93 S.Q. 2999, 
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351 F.Supp. 392—Drennan v. City of Lake Fored, 
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Tena, 86 S.a 1130, 383 US. 715, 16 L.E<L2d 
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K.J., 342 ESupp. 48. 

Proceediitgs held within andllary jurisdiction 

(6) Otber proceedings. 

U.S.—State of lowa v. Union Asphalt & Roadoils, Inc., 
CAIowa, 409 F.2d 1239-Jenkins v. Wcinshicnk, 
CA.10, 670 F.2d 915. 

State of lowa v. Union Asphalt & Roatk^ Inc., 

D. CIowa, 281 F.Supp- 391, affd., CA, 408 F.2d 


1171, affd. 409 F.2d 1239^Andrews v. Central 
Sur. Ins. Co., D.CS.C, 295 F.Supp. 1223. 
Proceedings hrid not within ancQlary ^uisific- 
tion 

(3) Other proceedings. 

U.S.—Bounougjas v. Peters, C-ABL, 369 F,2d 247, cert 
den. 87 S.Ct 1288, 386 U.S, 983, 18 LEdJd 
232—^Jenkins v. Wein^cnk, CA.10, 670 F.2d 915. 

Md.—Wcbb V. Oxley, 173 A.2d 358, 226 Md. 339, cert. 
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Cok)., 35 ER.D. 293—Chicago R.I. & P.R. Co. v. 
Chicago. B. & QJL Co., D.C.IIL, 55 F.R.D. 209. 
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Plains iTut- Co. v, Sandoval, D.C.C 0 I 0 ., 35 
F.R.D. 293. 

Andllary jurisdiction sustained 
(1) U.a—Princess Fair Blouse, Inc. v. Viking Sprin- 
kler Co,, D.C.N.C, 186 F.Supp. l—A O. Smith Corp. 
V. Api^bite. D.CTex., 255 F.Supp. 785, app. dism. in 
part, affd in part, CA, 383 E2d 430—Qty of Santa 
Clara, Cal. v. Kleppe, D.CCal., 428 F.Snpp. 315. 

Uls. for Use and Benefit of Central Rigging A 
Contracting Corp. v. Paul Tisbman Co., D.C.N.Y., 
32 F.R.D. 223. 

Md.—Leasc-A-Car, Inc. v. Thomassen lincohi Mcrcu- 
ry, Inc., 373 A2d 1268, 36 MdApp. 438. 

Andllary jnrisdictioii held lacking 

(1) U.S-—Squalis v. Unioa Kddity Life Ins. Co., 
D.Cm., 437 F.Supp. 971. 
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71.60. U5.—Guy v. Cirizens FKleUty Bank & Trust 
Co.. CAKy., 429 E2d 828. 

71.62. U.S.—National Bowl-O-Mat Corp. v. Bruns¬ 
wick Corp., D.CNJ., 264 F.Supp. 221—Easton 
Area Joint Sewer Authority v. Budikill-Lower Le- 
hi gh Joint Sewer Authorfty, D.CPa., 517 F.Supp. 
583, 

N.M.—Hugb» V, Jo&G. Mdoof & Co., App., 505 P.2d 
859. 84 N.M. 516. 

71.64. U.S.—Atlantic Corp. v. U.S., CAMass., 311 
F.2d 907—Parris v. St Johnsbury Trucking Co., 
CAVt, 395 F.2d 543. 

U.S. V. Championship Sports, Inc., D.C.N.Y., 
284 ESupp. 501. 

R. J. Williams Co. v. Fort Bdknap Housing 
Authority, D.CMont, 92 ER-D. 17. 

71.68. U.S.—Texas Acom v. Texas Area 5 Health 
Systems Agency, Inc., CA.Tex., 559 F.2d 1019, 
rdi. den. 565 E2d 908—Travdcrs Ins. Co. v. First 
Nat Bank of Shreveport, C.A.La., 675 F.2d 633. 

Wetherington v. Phillips, D.CN.C, 380 F.Supp. 
426, affd, CA. 526 F.2d 591. 
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71-70- U5.—Baker v. Gold Seal Liquors, Inc, IlL, 94 
S.Ct 2504, 417 U.S. 467, 41 EEd2d 243. 

Bauer v. Uniroyal Tire Co,, CA.S.D., 630 F.2d 
1287. 

Merrill Lynch, Pierce, Fenner St Smith, Inc. v. 
Dd VaUc, D.CGa., 528 F.Supp. 147. 

Effect of Rnle on jnrisdiction generally 

(2) Other statements. 

U.S.—General Foods Corp. v, Strudiers Sdentific St 
Intem. Corp., D.CJ>eL, 301 FAipp. 354. 

Particular conntodi^ns held "compnlsory” and 
andllary 

(5) U.S.—Great Lakes Rubber Corp. v. Herbert Coo¬ 
per Co, CA.Pa., 286 F.2d 631—H. L. Peterson Ca v. 
Applewhite^ CATex, 383 F.2d 430. ' 

Princess Fair Blouse," Inc. v. Yiking Sprinklei 
Co., D.CN.C, 186 ESupp. 1- 
Miikin, Barre, Saltzstein, Gordtm, Hermann & 
Kfeisberg. EC v. Noto. D.CN.Y., 94 ER.D. 184 

Ancillary jurisdiction not siEBtaiiied 
U.S.—^Motorists Mut Ins. Co, v, Siropson, CAInd, 
404 F2d 511, cert. den. 89 S.Ct 1470, 394 U.S 
988. 22 L.Ed2d 763. 

71.72. U.S.—Aldens, Inc. v, Packd, 524 F.2d 38 
cert den. 96 S.Ct 1684, 425 U.S. 943, 48 L.Ed2r 
187—By-Prod Cmp. v. Armen-Bcrry Co, CADI 
668 E2d 956. 
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U.S. For Use aai Benefit of Kadiulines v. Ther¬ 
mo Cotttracting Corp., D.CN.Y., 437 F^upp. 193. 

Miridn, Barre, Saltzsteni, Gonion, Hcnnaim & 
Kreisberg, P.C v. Noto, D.CN.Y., 94- F.R.D. 134. 

Particidar countordaims hdd ^^pomissive** and 
Bot andOary 

(4) Otfaer comterclaiim. 

U.S.—Maritus v. DiDmger, D.C.Pa., 191 F.Supp. 732— 
National Bbwl-O-Mat Corp. v. Brunswick Corp., 
D.CNJ., 264 F-Stqjp. 221. 

Diveirsity of dtizen^p in origiiial action hdd 
naaridldde 

U.S.—Maritus V. IMIlinger, D.C.Pa., 191 F.Sui^. 732. 
71.74, \JS .—U.S for Use and Benefit erf D’A,gostino 
ExcavatOTs, Inc. v. Heyward-RoJrinson Co., CA. 
Conn., 430 F.2d 1077, cert. den. 91 S-Q. 382, 400 
U.S. 1021, 27 L.Ed2d 632. 

Binnkk v. Aveo Rnancial Services of Ndiraska, 
Inc., D.CNd)., 435 RSupp. 359. 

CooBterdaiiB bdd not in natare o( aebott so as to fali 
within the excejrtkm cootemplated by the teit rule. 
U.S.—Kaiser Almnhwm & Chemical Saks, Inc. v. Ral¬ 
ston Sted Corp., D.CIIL, 25 FJI.D. 23. 
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71.74, U.S. — ^UJSL for Use and Benefit oi Central 
Rigging Sc Contractmg Corp. v. Paul Tiahman Co., 
D.CN.Y., 32 FJtD. 223—Q^cman apital Corp. 
r. Rdcfity & Deposit Co. of Md., D.CN.Y., 43 
F.R.D. 407. 

Dlmaity in carigiiial action held to sopport 
eomtUr^dm 

Ui-^darfcits V. Dilfiager, D.CPa., 191 F.Siipp. 732. 
Role iii^[^lkable to permissiTe ctniittardaims 
U.S.—^Hercules Inc. v. Dynamic Export Corp., D.C. 
N.Y., 71 F.R.D. 101. 

Conrfs jniisdiction not esqpanded 
U5.—U.S. V. Driidtwatcr, D.CVa., 434 F.Supp. 457. 
71.80. U.S.—Scott V. Fancher. CA-Tex., 369 F.2d 
842-^levere (3oM)er & &ass Inc. v. Aetna Cas. & 
Sur. Co., CAJUa., 426 F.2d 709. 

Lankford v. Ryder Truck Systems, Inc., D.C. 
S.C., 41 F.R.D. 430 

71.82. U5.—GJ<*e lodem. Co^ v. teixaia, D.C.Ha- 
waii, 230 F.&ipp. 444—Campb^ v. (jcncral Fi- 
nance Corp, of Virgima, D.C.Va., 523 F.S«pp. 
9«9, 

Dunbar & SuUivan Dredging Co. v. John R. 
Jurgensen Co., D.COhio, 44 F.R.D. 467, affd. 396 
F.2d 152. 

71.86. U.S.—Fairvkw Park Excavating Co., Inc. v. 
AI Monzo Const Co., Inc., CA.Pa., 560 F.2d 
1122. 

OimpnlsotY conntercUim dismissed where origi- 
nal dismissed 

U.S.—Bond V. F/V Mermaid, D.CFla., 311 FJSnpp. 

1013. . 

71.88. U.S.—Bnms v., Rockwood Distributing Co., 
D.Cm., 481 F.Supp. 841. 

7U>0. AndUary jnrisdictioii to dedde compnl- 
soiy connterclalm remaiiw 

U.S.—^Pipdineis Local Union No. 798, Tulsa, (Md. v. 
EUctd, CA.C 0 I 0 ., 503 F.2d 1193. 

Dismissed on noigarisdictional gronnds 

U.S.—Fairview Parie Excavating <7o., Inc. v. AI Monzo 
Const Co., Inc., CA.Pa., 560 F.2d 1122- 

§ 13(6).-To Avoid, Cor- 

rect, Enforce, Etc., Jttdg- 
ment 

Library References 
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72. UJSt—N. W. Controls, Inc. v. Oufooard Marine 
Corp., D.C.DeL, 349 F.Supp. 1254. 


N.Y.—Banco do Brasil v. Madistm S.S. Corp., 307 
N.Y.&2d 341, 61 Misc.2d 1028. 

Partkiilar snits, etc. 

(8) Dther Instances. 

U.S.—^Amerkan Safety TjWc Co. v. Schreiber & Gdd- 
berg, Inc., D.CN.Y., 320 F.Supp. 603. 

Bankraptcy proceedings 

(1) U.S.—In re Bowen, D.C.Ga., 222 F.Sapp. 97—In 
re Carict^ D.CVa., 308 F.Suh). 815. 

Decree provisioa may not limit jmisdlctiofi to 
enfbrce 

U.S.—^th V. Rowe, D.C.Hl., 102 F.R.D. 152, affd. in 
part, revd. in part on oth, grds., 759 F.2d 610. 
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73. UjS;—M artina Theatro Corp. v. Schine Cham 
Theatres, Inc., CA.N.Y., 278 F.2d 798. 

74. U.S.—Martina Thcatre Corp. v. Schine Chain 
Theatres, Inc., C.A.N.Y., 278 F.2d 798—Crosby v. 
Mills, CA.Cola, 413 F.2d 1273. 

80. U.S.—Sgma Chi Fratemity v. Regents of Univer- 
sity of Colo., D.C.Colo., 258 F.Supp. 515. 

§ 13(8).-Affecting: Proi^- 

ty in Conrt'8 Possession 
in General 

Library References 
Federal Courts «=»21. 
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8530. U.Sw—Northern Natural Gas Co. v. Gnmnds, 
D,C,Kan., 292 F.Sq)p. 619. Affd. in part, revd. 
in part on oth. grds., CA., 441 F.2d 704, cert. den. 
92 5.0. 268, 404 U.S. 951, 30 LEd.2d 267, reh. 
den. 92 S.Ct 732, 404 U.S. 1065, 30 LEd.2d 754, 
cert den. 92 S.Ct. 732, 733, 404 U5. 1063, 30 
L,E(Ud 751. 

pa^79 

87. U.S.— US. V. 164.51 Acres of Land, More or 
Less, in Van Buren and Oebume Counties, Ark., 
D.CArk., 205 F.Supp. 202—ftmk of Hawaii v. 
Bendiwick, D.CHmvaii, 249 F3<q>pw 74—^An¬ 
drews V. C^tral Sur. Ins. Co„ D.CSXX, 295 
. RSi^, 1223. 

§ 13(0).-:— In Connection 

with Receiverships 

Library R^erenees 
Federal Courts «=»22. 
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»30. U3,—Haik v. Henderaon Nat Bank, CA 
Tenn., 657 R2d 816, c»t den. 102 S.Ct 1450, 455 
U,S. 949, 71 LEd.2d 663. 

9535, U.S.—Britton v. Green, CAOkL, 325 R2d 
377-^ederaI Sav, and Loan Ins. Corp. v. PSL 
Realty Co., CAIIL, 630 F.2d 515, cert den. 101 
S.Q. 3109, 452 U.S. 961, 69 L.Ed.2d 971. 

95.60. Uff,—Britton v. Green, C.AOfcl., 325 F.2d 
377. 
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96. U.S.—Tcher^min v. I^anz, CAUL, 485 F.2d 
1251, cert den. 94 S-Q. 1416, 415 U.S. 918, 39 
L.Ed.2d 472. 

Teberepnin v. Ffanz, D.CUi, 439 F3upp. 1340 
—City of Detroit, By and Througfa Darent Water 
and Perage Dept. v. State of Mkh., D.CMich., 
538 Fffupp. 1169, reh. den. 543 F.Supp. 220. 

page 82 

4. When andllary 

U.S.—^Esbitt V. Dutch-American Mercantik Corp., CA 
N.V., 335 F2d 141. 

5. U.S.—Esbht V. Dutch-American Mercantik Corp., 
CAN.Y., 335 R2d 141. 
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17. Particnlar suits or proceedings held not 
andllary 

(5) U.S.— Continental Bank & Trust Co. v. Lewis, 
Roca, Scoville & Beauchamp, C.A.Utah, 278 F.2d 497. 
183. U.S.— Tcherepnin v. Franz, D.C.Ill., 277 
F.Supp. 472. 

§ 14. Issuance of Writs 
Library References 
Federal Courts «=910, 11, 27. 
page 85 

1830. U.S.—Harris v. Nelson. Cal., 89 S.Ct. 1082, 
394 U.S. 286, 22 L.Ed.2d 281, reh. den. 89 S.O. 
1623, 394 U.S. 1025, 23 L.Ed.2d 50—United 
States V. New York Td. Co., N.Y., 98 S.Ct 364, 
434 U.S. 159, 54 L.Ed.2d 376. 

Guriey v. Supenor Court of Mecklenburg Coun- 
ty, CA.N.C, 411 R2d 586—Moye v. Clerk, De- 
Kalb County Si^jerior Court, CAGa., 474 F.2d 
1275. 

Dixie Highway Exp., Inc. v, U.S., D.CMiss., 268 
F.SrUpp. 239, revd. on oth. grds. 88 S.Ci. 539, 389 
U.S. 409, 19 L.Ed.2d 639, on remand, 287 F.Supp. 
473—U.S. V. State of Tex., D.C.Tex., 356 F.Supp. 
469. ' 

Provision hdd in^licable 
U.S.—U3. V. McGann, D.CMd., 163 RSupp. 417, 
affd., C.A, 262 F.2d 590—Elkanich v. Alexander, 
D-CKan., 315 RSupp. 659, affd., C.A., 430 F.2d 
1178. 

(l) Other statements. 

U3.—(Seneral Bldg. Contractprs Ass*n, Inc. v. Pennsyl- 
. vania, Pa., 102 S,Q. 3141, 458 U.S. 375, 73 
L.Ed2d 835. 

Materiality of labd 

U.S.—Stem V. South Chester Tube Cio., Pa., 88 S.a. 
1332, 390 U5. 606,-20 L3d.2d 177. 

Beckett v. Keamey, D.CGa., 247 F.Supp. 219, 
affd., CA, 363 R2d 505. 

20. Writ of assiAtance 

U.S.—Hamilton v. Nakai, CA.Ariz., 453 F.2d 152, cert. 

den. 92 S.a. 2044, 406 U.S. 945, 32 LEd.2d 332. 
20ff. U.S.—U.S. V. Valcntine, D.CPuerto Rico, 288 
F.Supp. 957. 

Needless fHction with coordinate goyemment 
hranch ayoided 

D.C—Ansara v. Eastland, C.A., 442 R2d 751, 143 

U. S.App.D.C 29. 

Power to frame rdief andllary to proper order 

U.S.—Bethkhem Mines (3orp. v. United Mine Workcra 
of America, D.CPa., 344 FJSupp. 1161, affd., C.A., 
494 F.2d 726. 

Inherent snperyisory powers 

U.S.—Rush V. U.S.. 559 F2d 455. 

20.10. U.S.—Dodge v. Nakai, D.CAriz,, 298 F.Supp, 
17—Equal Employment Opportunity Commissior 

V. Woolco Dept Stortt, D.CLa., 321 F.Supp. 811 
order vacated and remanded 460 F.2d 301. 

Not indq^dent source of juris^ctioii 
U.S.—CCCo-Westem Region v. Fdlows, D.CCaL, 35? 
F.Supp. 644. 

20.15. Uff.—Benson v. State Bd. of Parok and Pro 
bation, CAOr., 384 F.2d 238, cert. den. 88 S.Q 
1860, 391 U.S. 954, 20 LEd.2d 869—Brittinghan 
V. UffX:.LR., CA.TCX-, 451 R2d 315—Hamiltoi 
V. Nakai, CA.Ariz., 453 F.2d 152, cert den. 9; 
S-a 2044,406 U.S. 945, 32 L.Ed.2d 332—Epps \ 
Bexar-Medina-Atascosa Counties Water Improve 
ment Dist Na l, CA-Tex.. 665 F.2d 594. 

Hni V, US, Bd. of Parole, D.CPa., 257 F.Supp 
129—Equal Emp^yment Opportunity Commhsio 
V. Wboko Dq>t Stores. D.CLa., 321 F,Supp. 81] 
order vacated and renamded 460 F2d 301. , 
D.C—Morrow v. District of COlumbia. CA., 417 F.2 
728, 135 U.S.AppJ3.C 160, on remand 259 A2 
591 
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20.20. U.S^Brittingham v. U.S.C.LR., CA.Tex., 
451 F.2d 315—Commercial Sec. Bank v. Walker 
Bank & Trust Co., C.A.Utah. 456 F.2d 1352. 

Elkanich v. Alexander, D.CKan. 315 F.Suj^. 
659, afTd., C.A., 430 F,2d 1178—State Conunittee 
to Stop Sanguine v. Laird, D.C.Wis., 317 F.Supp. 
664—Kivett v. Gathright, D.C.Va., 360 F.Sttpp. 
102: 

25, U.S.—Stem v. South Chestcr Tube Co., Pa., 88 
S.a. 1332, 390 U.S, 606, 20 LEd2d 177. 

Uddell V. Board of Ed. of Qty of St Louis, 
C.A.MO., 677 F.2d 626, cert 4cn. 103 &Ct 172, 
459 U.S. 877, 74 L.£d.2d 142, on remand 567 
F.Supp. 1037, stay den. 717 F.2d 1180, afM. in 
part, revd. in part on oth. grds. 731 F.2d 1294, cert 
den. 105 S.Ct, 82, threc cases, 83 UEd.2d 30, app. 
after remand 758 F.2d 290. 

Vargas v. Chardon, D.CPuerto Rico, 405 
F.Supp. 1348—Ryan v. Qeland, D.C.N.Y., 531 
F.Supp. 724. 

D.C.—Powcll V. McConnack, C.A., 395 F.2d 577, 129 
U.S.App.D.C. 354, afTd. in part, revd. in part on 
oth. grds. 89 S.Ct. 1944, 395 U.S, 486, 23 L.Ed.2d 
491—F.T.C. V. Browning, CA.^ 435 F.2d 96, 140 
U.S.App.D.C. 292—De Misch v. Administrator of 
Veterans Af&iis, D.C, 303 F.Su|^. 1153. 

Effect of Federal Rulea 
(1) U.S,—Fmley v. Chandler, C.A.CaI., 377 F.2d 
548, cert. den. 88 S.Ct. 146, 389 U.S. 869, 19 LEd.2d 
147—^Haggard v. State of Tenn., CA.Tenn., 421 F.2d 
1384. 

Rines V. Com. of Pa., D.CPa., 285 F.Sitpp. 391. 

Writ property denied 

U.S.—Udall V. Tallman, Dist.Col., 85 S.Ct 792, 380 
U.S. 1, 13 L.Ed.2d 616, reh. den. 85 S.Ct. 1325,380 
U.S. 989, 14 L,Ed.2d 283. 

Statute hdd not to enlarge sctqie of numdamiis 
reUef 

U.S.—^IVairie Band of Pottawatomic Tribe of Indians v. 
Udall, C.A.Kan., 355 F.2d 364, cert den. 87 S-Ct 
70, 385 U.S. 831, 17 LEd.2d 67—Rural Electrifka- 
tion Administratioa v. Northern Sta^ Power Co., 

C. A.Miim., 373 F.2d 686, cert. den.‘87 S-Ct 2079, 
387 U.S. 945, 18 L.Ed.2d 1331 

Town of East Haven v, Eastem Airimes, Inc., 

D, C.Conn., 282 F.Supp. 507—Bowen v. Culotta, 
D.C.Ve., 294 F.Supp. 183. 

Not ayailal>le to direct state offidak in per- 
fonnance of dnties 

U.S.—Moye v. aerk, DeKalb County Superior Court, 
CA-Ga., 474 F.2d 1275. 
lowa City-Monrezoma RJL Shippers Ass’n v. 

U. S., D.CIowa, 338 F.Sopp. 1383. 

riiiiiii cognizable by federal conrts prereqnisite 
—^Aguayo v. Ridiardson, C.A.N.Y., 473 F2d 1090, 
stay den. 93 S.Q. 1350. 410 U.S. 921, 35 L.Ed.2d 
583, cert den. 94 S.a 900, 414 U.S. 1146, 39 
L.Ed.2d 101—Moorc v. U.S. Atty.Gen., CA.Ga., 
473 F.2d 1375. 

T od ep e"*ie"t basis for jurisdictibn not created 
U.S.—Ali V. Stae Policc of Pcnn^lvania, D,C.Pa., 378 
F.Supp. 888. 

EnYironmental impact statements 

U.S.—Harlem Val. Transp. As5’n v. Staffoid. CXA.N.Y., 
500 F.2d 328. 

Welfare benefits 

D.C—National WeHaie Rights Organuation v. Wdn- 
berger, D.C., 377 F^Supp. 861. 

Extraordbiary sitiiatioii required amomting to 
“Jndidal osnrpation of power” . 

U.S.—Kcrr v: VS. Diat. Court for Northern Dist. of 
Califomia. 96 S.Ct. 2119, 426 U^ 394, 48 LEd.2d 
725. , 

Not within mandamus jnrisdictifm 
U.S.—SmWi V. Orimm. 534 F.2d 1346, den. 97 
S.Ct 493, 429 U.S. 980, 50 L.Ed.2d 589, app. after 
remand, CA., 555 FJd 234. 

Comortinm of Commmrity Baied Organizations 

V. Donovan, D.CCal, 330 RSupp. 52a 
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26, U.S.—Starbuck v. City and County trf San Fran- 
CISCO, C.A.CaI., 556 F.2d A50. 

Saucke v. F.T.C, D.CGa., 333 F3iw* 1197— 
lowa Qty-Montezuma R.R. Shippers Ass^n v. U.S,, 
D.CIowa, 338 F.Supp. 1383. 

No ciear and immin ent in^arable ipjury 
tfareatened 

U.S.—U.S. ex rei. Schaedler v. Commoo Pleas Court, 
Twenty-Third Judicia! Dist., Read ing, Pa., D.CPa., 
242 F.Supp. 526. 

Absence of adeqfoate legal ranedy 
U.S.—^Rines v. Cun. of Pa., D.CI^, 285 F3upp. 391. 
28. U.S.—Otega v. Pucdn^ CA.<M^ 444 FJ2d 
530. 

Hooper v. Hartman, D.CCak, 163 F.Supp. 437, 
aftd., C.A., 274 F.2d 429. 

293. U.S.—Barber v. Page; D.COkL, 239 F3«pp. 
265, remd., C.A., 355 F.2d 171, app. after remand 
381 F.2d 479, cert. gr. 88 S.a. 115, 389 U3. 819, 
19 L.Ed.2d 69—U.S. v. Lewis, D.CLa., 342 
ESupp. 833, affd., C.A., 478 F.2d 835. 

30. U.S.—Coon V. Teasdale, C.A.Mo.. 567 F.2d 820— 
In re Baldwin-United Cotyu (Single Premium De- 
ferred Annuitics Ins. Litigation), C.A.2 (N.Y.), 
770 F.2d 328. 

Brown v. Donielsoo, D.C.Iowa, 334 F.Supp. 294. 

Qnestionalde nse 

U.S.—StringfdDow v. Haines, C.A.N.Y., 309 F.2d 910. 
Injoining ctmTOiing of l^;islatiire 
U.S.—Valenti v. Dempsey, D.CConn., 211 F.Supp. 911. 
No jnrisdiction nnder circumstances 
U.S.—Sires v. State of Wash., C.A.Wash., 314 F.2d 883. 
Safeguard « gaina t pre^ndidal ^etrial pnblicityr 
U3.—U5. V. Diapulse Mfg. Corix crf”,America, DrC 
Coon., 262 F.Supp. 728. 

Prosecution of iiid^?end«it actions 
U.S.—U3. V. SiiBon, C.A.N.Y., 3T3F.2d 649, cert gr. 
87 S.a 1485, 386 U3. KBO, 18 L.BLM 591. 
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38. U.S.—Maikham v. Gty of Newport News, CA. 
Va., 292 F.2d 711—Ruiz Estdle, CA.Tcx., 679 

F.2d 1115, am. in part, vac. in part on oth. grds- 
688 F.2d 266, cert. den. 103 S.Ct 1438, 460 U.S. 
1042, 75 L.Ed.2d 795. 
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393. ,U.S.—Kirtz v. Wiggin, D.C.Mo., 538 F.Supp. 
1218, 

40. U.S.—Maikham v. City of Newpwt News, CA. 
Va., 292 F.2d 711—Fiddity & Cas. Co. of New 
York V. C/B Mr. Kim, C.A.La.. 345 F.2d 45. 

Btuon Rouge Qmtraeting Co. v. West Hatchic 
Drainage Dist of Tippah County, Miss., D-CMias., 
279 F3i^)p. 430—j^bdman v. Quysler Cmp., 
D.CMO., 299 F3upp. 653. 

page 90 

43.15. U3.—Kistoer v. Miliaten, D.CNfich., 432 
F3upp. lOOl. 

page 91 

44. U.S.—Tomlyasu v. Golden, CA.Ncv„ 358 F4d 
651, 

443. U3.—Levine v. Lacy, CA-Va^ 344 FJZd 695. 

45, U.S.—Pearstm v. C%]he Indem. Co., CA-Nfias, 
311 F.2d 517. 
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51. Mitter heU not binding 

U3.—Lcm8b<^tom v. Swalty, CA-Fla., 397 FJ2d 45. 
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U.S.—^LcJ)er v. Canai Zone Ccnt. Labor Union and 
Mctal Trades CounciL AFL-dO, C.A.Canal Zaie, 
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Inc., D.CCoim., 282 FJSuf:^. 507—Donigtan v. 
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RSupp. 988. 
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grds. 86 S.Q. 1000, 383 U.S. 576, 16 L.Ed.2d 109. 

23J20, U.S.—Radzanower v. Touche Ross & Co., 96 
S.CL 1989, 426 U.S. 148, 48 L.Ed.2d 540—Mar- 
quette Nat Bank of Minncapolis v. First of Oma¬ 
ha Service, Minn., 99 S.Ct. 540, 439 U.S. 299, 58 
LEd.2d 534. 

International Travelers Cheque Co. v. BankAm- 
erica Corp., CAUl., 660 R2d 215. 

In re Neese, Bkrtcy.Va, 12 B.R. 968. 

N.C.—Security Mills of Ashcvillc, Inc. v. Wachovia 
Bank & Trust Co., N.A, 189 S.E.2d 266, 281 N.C. 
525. 

Applicable to aO actions 

U.S.—First Nat. Bank of Boston v. U.S. Dist. Court for 
Central Dist. of Cal., CA.CaL, 468 F.2d 180. 

General Bec. Credit Corp. v. James Talcott, 
Inc., D.C.N.Y., 271 RSupp. 699—Swiss Israel 
Trade Bank v. Mobley, D.C.Ga., 319 F.Supp. 374. 

Statute constmed 

U.S.—General Elee. Credit Corp. v. James Talcott, Inc., 
D.C.N.Y., 271 RSupp. 699—Rome v. Eltra Corp., 
D.CPa,, 297 RSupp. 314. 

Statute not repealed by Secorities Excha ng e 
Act 

U.S.—General Elee. Credit Corp. v. James Talcott, Inc., 
D.C.N.Y., 271 FSupp. 699—Swiss Israel Trade 
Bank v. Mobley, D.C.Ga., 319 F.Supp. 374— 
McClung V. La^lc Nat Bank of Oiicago, 111., 
D.C.Iowa, 387 F.Supp. 977. 

Allicd Steel & Tractor Products, Inc. v. First 
Nat. City Bank of New York, D.C.Ohio, 54 F.R.D. 
256. 

Porpose of statute 

U.S.—Frankford Supply C^o. v. Matteo, D.CPa., 305 
F.Supp. 794. 

Applicable to transitory actions only 

U.S.—Chateau Lafeyette Apartments, Inc. v. Meadow 
Brook Nat. Bank, C.A.U., 416 F.2d 301. 

Statute inapplicable to bank officers 

U.S.—Carpenter v. Hali, D.C.Tex., 352 F.Supp. 806. 

Mandatory 

U.S.—Bechtel v. Liberty Nat Bank, 534 F.2d 1335. 

Livera v. Fnrst Nat. State Bank of New Jers^, 
D.CN.Y., 535 F.Supp. 1063, trans, to 100 RR.D. 
271. 

Striedy ipterpreted 

U.S.—Grenada Ready-Mix Concrete, Inc. v. Watkins, 
D.CMiss., 426 RSupp. 531. 

In rem actions 

U.S.—Shell Pipe Line Corp. v. West Texas Markcting 
Corp., D.CTex., 540 RSupp. 1155. 

Statute not applicable 

U.S.—Mutual of Omaha Ins. Co. v. Dolby, D.C.Pa., 
531 FSupp. 511. 

Concurrent jurisdiction of federal 
and state courts see Banks & Banking 
§ 726. 
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23^, U.S.—Levin v. Great Western Sugar Co., D.C 
N J„ 274 F.Supp. 974—Brbwn v. Bank of America 
Nat, Trust & Sav. A^^n, D.CIll., 281 F.Sttpp. 82, 
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2330. U.S.—Sperberg v. Firestone Tire & Rubber 
Co., D.COhio, 61 F.R.D. 70. 

2335. U.S.—PeUenn Laundry Machinery Sales Co. v. 
Hogue, D.C.Ark., 219 F.Supp. 629—Seilon, Inc. v. 
Brenu S.p.A., D.COhio, 271 F.Supq). 516. 

Although the contrary has been 
held,^-^^ a foreign corporationes status 
as the beneficiary of a letter of credit 
issued by a state bank is not sufficient 
to uphold personal jurisdiction over a 
state bank where the bank never com- 
mitted an affirmative act in the 
state.^^™ 

23.65 U.S.—Wyk V. Bank MelU, D.C.Cal., 577 
F.Suh>. 114S. 

23.70 U.S.—^Paccar Intem., Inc. v. Commercial Bank 
of Kuwait, S.A.K., C.A.9 (CaL), 757 F.2d 1058, 
declimng to follow Wyle v. Bank Melli, 577 
F.Supp. 1148. 

§ 21(2).-Corporation Li- 

censed, or Doing Busi¬ 
ness, within State 

Library References 
Federal CJourts <s=»79. 

2330. U.S.—Mack Trucks, Inc. v. Arrow Aiuminum 
Castings Co., C.A.Ga., 510 F.2d 1029. 

Cablc News NetWork, Inc. v, American Broad- 
casting Companies, Inc,, D.CGa., 528 F.Supp. 565. 

RSB Mfg. Corp. v. Bank of Baroda, D.C.N.Y., 
15 B.R, 650. 

D.C.—Inderanity Ins. Co. of North America v, U.S. to 
Use and Bmefit of Bailey-Lewis-Williams of Fla, 
Inc., C.A., 299 F.2d 930, 112 U.S.App.D.C. 99. 

Withdrawal from state 

(3) Otha- malters. 

U.S.—Snyder v. Eastcm Aoto Distributors, Inc., C.A. 
S.C, 357 F.2d 552, cert. den. 86 S.Ct. 1889, 384 
U.S 987, 16 L.Ed.2d 1004. 

LTM Corp. V, Edward M. Livingston & Sons, 
Inc., D.C.Pa., 339 KSupp. 1270. 

Authorization to do busmess as not equivalent 
to licensed to do business 
U.S.—Sawyer v. Soaring Soc. of America, Inc., D.C 
N.Y„ 180 F.Supp. 209. 

^^License to do business” coustn:^ 

U.S.—Buy-4-Less Drug System, Inc. v. American Dis- 
tiUing Co., D.C.Colo., 207 F.Supp. 391. 

Venue 

U.S.—Star Lines, Ltd. v. Puerto Rico Maritime Ship- 
ping Authority, D.CN.Y., 442 F.Supp. 1201. 

page 117 

2335. U.S.—Manning v. Time, Inc., D.CLa., 233 
F.Supp. 985, affd., CA., 366 F.2d 690~Color 
Tcchnique, Inc. v. Don Wallace, Inc,, D.C.IIL, 241 
F.Supp. 952—Sweetheart Plastics, Inc. v. Illinois 
Tool Works, Inc., DC.N.Y., 267 F.Supp. 938— 
Chemical Specialties Sales Corp.-Industrial Divi- 
sion V. Basic Inc., D.C.Conn., 296 F.Supp. 1106— 
Minnesota Automotive, Inc. v. Stromberg Hydrau- 
lic Brake & Coupling Co., D.C.Minn., 309 F.Supp. 
614—Com-Share, Inc. v. Computer Complex, Inc^ 
D.CMich., 338 F.Supp. 1229, C.A.. affd. 458 F.2d 
1341—Junior Spice, Inc. v. Turbotville Dress, Inc., 
D.CPa,, 339 F.Supp, 1189. 

Purpose and effect, etc. 

(2) Other statements. 

U.S.—Pure Oil Co. v. Suarez, Fla., 86 S.Ct. 1394, 384 
U.S. 202, 16 L.Ed.2d 474. 

Cessation of business 

(2) Laying venue in wthdrawal state held improper. 
U.S.—Brenner v. Rubin, D.CMass., 240 F.Supp. 467— 
Hali V. Rubin, D.C.Mass., 240 F.Supp. 470. 


Activity in district not amounting to “doing 
business” 

U.S.—Sawyer v. Soaring Soc. of Ameica, Inc., D.C. 
N.Y.. 180 RSupp. 209. 

Number and importance of local contacts as 
factor in detenninatiem 

U3.—Sawyer v. Soarmg Soc. of America, Inc., D.C. 
N.Y., 180 RSupp. 209—State of N.Y. v. Morton 
Salt Co., D.C.Pa., 266 RSupp. 570, affd., CA, 385 
F.2d 122, cert. den. 88 S.Ct. 1195, 390 U.S. 995, 20 
L.Ed.2d 94—Costello v. Atlas Corp.. D.C.Cal., 297 
F.Suf^. 19. 

‘^DoixQ bosiiiess** at time action arose rather than 
wben suit as brought required. 

U.S.—Snyder v. Eastem Auto Distributors, Inc., C.A 
S C, 357 R2d 552, cert. den. 86 S.Ct. 1889, 384 

U. S. 987, 16 L.Ed.2d 1004. 

Nelson v. Victory Elee. Wories, Inc., D.C.Md., 
210 F.Supp. 954—^Ward v. Island Creek Fuel & 
Transp. D.C.W.Va., 261 F.Supp. 810—First 
PuUen Commodity Services, Inc. v. A. G. Becker- 
Kipwiis & Co., D-C-Fla., 507 RSupp. 770. 

Venue, ratfaer than jurisdictional, statute 
U.S.—Jaftex Corp. v. Randolph Mills, Inc., C.A.N.Y., 
282 F.2d 508—^Arrowsmith v. United Press Intem., 
C.A.Vt. 320 R2d 219, 6 A-L.R.3d 1072. 

D.C.—VogeI v. Tenneco Oil Co., D.C., 276 RSupp. 
1008. 

25. U.S.—Beautytuft, Inc. v, Factory Ins. Ass’n, D.C. 
Tenn., 48 RR.D. 15. 
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26. U.S.—Sharp v. Commercial Solvents Cc«t>., D.C. 
Tex., 232 RSupp. 323. 
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26.10. U.S.—Calzaturificio Giuscppc Garbuio S.A.S. 

V. Dartmouth Outdoor Sports, Inc., D.C.N.Y., 435 
RSupp. 1209, 
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29. U.S.—Lodge No. 42 of the Intem. Broth. of Boil- 
ermakers, Iron Shipbuilders, Blacksmiths, Forgers, 
and Helpers v. International Broth. of Boilermak- 
ers, Iron Shipbuilders, Blacksmith, Forgers and 
Helpers, C.A.Tenn., 324 R2d 201, cert. den. 84 
S.Ct. 669, 376 U.S. 913, 11 L.Ed.2d 610. 

Educational Developmcnt Corp. v. Economy 
Co., D.COkl., 376 RSupp. 287. 

30. U.S,—Attwell V. LaSalle Nat. Bank, C.A.Ga., 607 
F.2d 1157, cert. den. 100 S.Ct. 1607, 445 U.S. 954, 
63 L.Ed.2d 791, reh. den. 101 S.Q. 37, 448 U.S. 
916, 65 LEd.2d 1179—Leney v. Pium Grove 
Bank, C.A.C 0 I 0 ., 670 R2d 878. 

Elliott V. U.S. Steel Export Ca, D.C.Pa., 186 
F.Supp. 57—Rrst Flight Co. v, National Carload- 
, , ing Corp., D.C.Tenn., 209 F.Supp^ IX) —MeCabe 
V. ICevin Jenkins and Associates, Inc., D.C.Pa., 531 
RSupp. 648. 

30JJ. U.S.—Hayes v. Caltex Petroleum Corp., D.C. 
Tex., 332 RSupp. 1205.—N-TripleC Inc. v. 
American Tel. & Td. Co., D.C.Pa., 377 F.Supp. 
813. 

Minimiim contat^ 

U.S—Wdls Fargo & Co. v. Wdls Fargo Exp. Co., 
CA.Nev., 556 F2d 406. 

30.4. U.S.—Arkansas Poultry Co-op., Inc. v. Red 
Bam System, Inc., C.A.Ajk., 468 FJ2d 538, 

30.6. U.S.—Frazier v. Alabama Motor Chib, Inc., 
C.A,Ga.. 349 R2d 456. 

30.8. U.S.—Wells Fargo & Co. v. Wells Fargo Exp. 
Co., C.A.Nev., 556 F.2d 406—M^issippi Inter¬ 
state Exp., Inc. V. Transpo, Inc., C.A.Miss., 681 
R2d 1003. 

Inference 

U.S.—Mcintosh v, Heil Co., D.CMont, 350 RSupp. 

866 . 

30.10. U.S.—Paragon Oil Co. v. Panama Rellning & 
Petrochemical Co., D.C.N.Y., 192 F.Suj^ 259— 
Dotson V. Kwiki Systems, Inc., DXXya., 281 
F.Supp. 874—City of Philaddjrfxia v- Morton Salt 


Co., D.C.Pa., 289 RSupp. 723—^Keller v. Clark 

Equipment Co., D.C.N.D., 367 F.Supp. 1350— 

Weir-Cove Bakery, Inc. v. Universal Oven Co., 

Inc., D.CW.Va., 518 RSupp. 383. 

Commissioii of tort within state, etc. 

U.S.—^Alabama Great Southern R Co. v. AUied Chemi¬ 
cal Co., D.C-Va., 312 RSupp. 3. 

(2) Jurisdiction authorized by state “long arm” stat¬ 
ute. 

U.S.—In-Flight Devices Corp. v. Van Dusen Air, Inc., 
CA.Ohio, 466 R2d 220. 

Miller v. Trans World Airtiires, D.C.Ky., 302 
RSupp. 174—Sparrow v, Goodman, D.C.N.C., 376 
RSupp. 1268—^Trace X Chemical, Inc. v. Gulf Oil 
Chemicals Co., D.C.Ark., 519 F.Supp. 826. 

(3) Retroactive application of long-arm statute de- 

nied. 

U.S.—Standard v. Meadors, D.C.Ga., 347 F.Supp. 908. 

Contacts held sufficient 

U.S.—Kecton v. Hustler Magazine, Inc., N.H.. 104 
S.Ct. 1473, 465 U.S. 770, 79 L.Ed.2d 790. 

Snyder v. Eastem Auto Distributors, Inc., CA. 
S.C., 357 F.2d 552, cert. den. 86 S.Q. 1889, 384 
U.S. 987, 16 L.Ed.2d 1004—Intermeat, Inc. v. 
American Poultry, Inc., C.A.N.Y., 575 F.2d 1017. 

Westphal v. Stone Mfg. Co., D.C.R.I., 305 
RSupp. 1187—Cari v. Positive Safety Mfg. Co., 
D.C.Pa., 316 RSupp. 1302—Raymond E. Danto, 
Associates, Inc. v. Arthur D. Little, Inc., D.C. 
Mich., 316 RSupp. 1350. 

Corporation held not subject to suit under text 
nile 

U.S.—^Bamstone v, Congr^tion Am Echad, C.A.Tex., 
574 R2d 286. 

Contacts insufficient 

U.S.—Capital Dredge & Dock Corp. v. Midwest Dredg- 
ing Co., C.A.Ohio, 573 R2d 377. 

Burger King Corp. v. CPM&F, Inc., D.C.Fla., 
537 F.Supp. 651. 

In re Arthur Treacher’s Franchisee Litigation, 
D.CPa., 92 RR.D. 398. 

Small percentage of sales 

D.C.—Gatewood v. Fiat S.p.A., C.A., 617 F.2d 820, 
199 U.S.App.D.C. 238. 
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30.12. U.S.—Lyon v. Bonneson, D.C.OkI., 451 
RSupp. 441. 

30.16. U.S.—Long v. Victor Products Corp., C.A. 
Mo., 297 R2d 577. 

Aquascutum of Lon^on,' Inc. v. S/S American 
Champion, D.C.N.Y., 300 RSupp. 26, affd. in part, 
revd- in part, on oth. grds., C.A,, 426 F.2d 205. 

30.18. U.S.—^Aeronca, Inc. v. Style-Crafters, Inc,, 
C.A.N.C., 499 F2d 1367, app. after remand 549 
R2d 1094, 

Morse v. Master Specialties Co., D,C.N.J., 239 
RSupp. 641—A. P. Grecn Refiractories Co. v. Peer- 
Icss Boiler & Engine^g Co., D.C.M 0 ., 303 
F.Supp. 275. 

30.20. U.S.—Robert E. Lee & Co.' v. Veatch, C.A. 
S.C.. 301 R2d 434, 96 A.L.R.2d 619, cert. den. 83 
S.a. 23. 371 U.S. 813, 9 L,Ed.2d 55—Manchester 
Modes, Inc. v: Schuman, C.A.N.Y., 426 f . 2 d 629 
—^American Cyanamid Co. v. Hammond I.ead 
. Products, Inc., C.A.N.J., 495 F.2d 1183. , 

30.40. U.S.—Casas v. Royal Bank of Canada, C.A. 
ni, 625 R2d 139. 

Manchester Modes, Inc. v. Lilii Ann Corp., D.C 
N.Y., 306 RSupp. 622 —Chattanooga Corp. v, 
Klingler, D.C.Tenn., 528 F.Supp. 372, remd. CA., 
704 R2d 903. 

Bsctors coniddered 

U.S.—Frazier v. Alabama Motor Club, Inc., C.A.Ga., 
349 F.2d 456. 

Potter’s Photographic Applications Co. v. Ealing 
Corp., D.CN.Y., 292 F.Supp. 92. 

Federal sayings and loan assodations 

U.S.—Masterson v. First Federal Sav. & Loan Ass^n of 
Torrington. D.CN.Y*, 53 F.R.D. 313. 
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30.41. U.S.—Housttm Fearless Corp. v. Teter, C.A. 
Colo., 318 F.2d 822—Aitanase v. Economy Baler 
Co., C.A.WBnn., 343 F.2d 187—Fi^er v. Ala- 
bama Motor Club, Inc., C.A.Ga., 349 F.2d 456. 

Control Data Corp, v. C^olina Power & Light 
(3a, D.C.N-Y., 274 F.Supp. 336—Samson C^rdage 
Works V. Wellington Puritan Mills, Inc., D.C.R.L, 
303 F.Supp. 155—^Westphal v. Stone Mfg. Co., 

D.C.R.I., 305 F.Supp. 1187. 

State law as governiiig 

U.S.— Burchett v. Bardahl Oil Co., C.A.Okl., 470 F.2d 
793. 

Crane Co. v. Federal Hydronics, Inc., D.C.Pa., 
240 F.Supp. 180—Quality Beverage Co. v. Sun- 
Drop Sales Corp. of America, D.C.Wis., 291 
F.Supp. 92—McNeely v. Clayton & Lambert Mfg. 
Co., D.C.Minn., 292 F.Supp. 232—Stewart v. Bus 
& Car Co., D.C.01iio, 293 F.Supp. 577—Sunrise 
Toyota, Ltd. v. Toyota Motor Co., D.C.N.Y., 55 
F.R.D. 519—Sales Ann, Inc. v. Automobile Club 
of Southern Califomia, 402 F.Supp. 763. 

Federal court may allow application of state 
long arm statute 

U.S.—NeWton v. Inter-American, Inc., D,C.La., 48 
F.R.D. 280. 

It has been held that the test of 
“doing business” is the same as for 
determining whether a Corporation is 
amenable to Service of process.^’"*** 

30.41a. U.S.—Process Church of Final Judgment v. 
Sanders, D.C.I11., 338 F.Supp. 1396—McKee v. 
Southern Ry. Co., D.C.Ga., 339 F.Supp. U99. 

30.42. U.S.—Mizokami Bros, of Arizona, Inc. v. Bay- 
chem Corp., C.A.Ari2., 556 F.2d 975, cert. den. 98 
S.a. 770, 434 U.S. 1035, 54 L.Ed.2d 783. 

30.43. U.S.—Stdner v. Dauphin Corp., D.CPa., 208 
F.Supp. 104—Philadelphia Housmg Authority v. 
American Radiator & Standard Sanitaiy C^., 
D.C.Pa., 291 F.Supp. 252—Medicenters of Amer¬ 
ica, Inc. V. T & V Realty & Equipment Corp., 

D. CVa., 371 RSupp. 1180. 

30.45. U.S.—Glacier Refrigeration Service, Inc. v. 
American Transp., Inc., D.CN.Y., 467 F.Supp. 
1104—McGee v. Holan Diviskm of Ohio Brass 
Co., D.C.S.C., 337 F-Supp. 72. 

30.46. U.S.—^Prejean v. Sonatrach, Inc., C.A.Tex., 
652 F.2d 1260. 

Taisho Fire and Marine v. Vessel Montana, D.C. 
Cal., 335 RSupp. 1238—W. A. Kiaft Corp. v. 
Tcrracc on Park, Inc,', D.CN.J,, 337 F.Suf^. 206. 

Corporatioii held snbject to suit under text rule 
U.S.—^Ameron v. AnvU IndOstrics, Inc., 524 F.2d 1144. 
Leesona Corp. v. Concordia Mfg. Co., D.C.R.I., 
312 RSupp, 392--Bonard v. Volkswagenweria, 
A.G., D.C.Mo.. 313 RSupp. 126—Casano v. 
WDSU-TV, Inc,.. D.CMiss., 313 RSupp- 1130, 
affd., C.A., 464 F.2d 3—Cari v. Positive Safety 
Mfg. Co., D.C.Pa., 316 RSupp. 1302—Raymond 

E. Danto, Associates, Inc. v' Ai^ur D. Little, Inc., 
D.CMich., 316 RSupp. 1350. 

Cnnig lio v. Holley, D.C.Iowa, 38 F.RJ). 302— 
Luxury Air Service, hia v, Cessna Aircraft Co., 
D.C Ga., 78 RR.D. 410. 

D.C.—McKenna v. Udall, C.A„ 418 R2d 1171, 135 
U.S.App.D.C. 335. 

Pacific Seafarers, Inc. v. Pacific Far East Line, D.C., 48 
RR.D. 347. 

Corporation held not snbject to suit nnder text 
mle 

U.S.—Donahue v. Far Eastem Air Transport Corp., 
C.A., 652 R2d 1032, 209 U.SApp.D.C 235. 

Lee v. R^|ina Coip., D.C-Conn., 253 F.Supp. 
825—Washington Sdentific Industries, Inc. v. Po- 
lan Industries, Inc., D,C.Miim., 302 F.Supp. 1354. 

30.47. U.S.—PhUadelphia Housing Authority v. 
American Radiator & Standard Samtary Corp., 
D.C.Pa., 291 F.Supp. 252: 
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30.52. U.S.—Manchester Modes, Inc. v. Schuman, 

C. A.N.Y.. 426 F.2d 629. 

30.53. U.S.—Hendrickson v. Reg O Co., CA.Virgin 
Islands, 657 F.2d 9. 

Control Data Corp. v. Carolina Power & Light 
Co., D.C.N.Y., 274 RSupp. 336—Fox-KeUer, Inc. 
v. Toyota Motor Sales, U.S.A., Inc., D.CPa., 338 

F.Suk). 812—Bush v. Stem Bros. & Co., D.C. 
N.Y., 524 RSupp. 12. 

Issnance of replacement notes 
U.S.—Lewis & Eugenia Vaa Wezel Foundation, Inc. v. 
Guerdon Industries, Inc., D.CN.Y., 330 F.Supp. 
1349. 

30.54. U.S.—Philadelphia Housing Authority v, 
American Radiator & Standard Sanitary Corp., 

D. C.Pa., 291 RSupp. 252. 

30.56. U.S.—In re Tech Consol, Inc., D.CN.H-, 329 
RSupp. 27—Abrams v. U.S., D.C.W.Va., 333 
F.Supp. 1134—Duplan Corp. v. Deering Millikcn, 
Inc., D.CS.C., 334 RSupp. 703—In re Puerto 
Rico Air Disaster Litigation, D.CPuerto Rico, 
340 RSupp. 492—Andrulonis v. U.S-, D.C.N.Y., 
526 F.Supp. 183. 

Solicitation through man^ng agent 

U5.—Raul Intem. Corp- v. Nu-Era Gear Corp., D.C. 

■ N.y., 28 F.R.D. 368. 

That activities performed for corporations in- 
corporated elsewhere held inunaterial 

U.S.—Frazier v. Alabama Motor Club, Inc., C.A-Ga., 
349 F.2d 456. 

BiHTOwmg money 

U.S,—Lewis & Eugenia Vaa Wczd Foundation, Inc. v. 
Guerdon Industries, Inc., C.A.N.Y., 450 F.2d 1264. 

Transactions on stock exchange 
U.S.—Blau V, Tool Research & Engineering <2orp., D.C. 
N,Y.,‘330 F.Supp. 1374, 

30.57. U.S.—Stewart v. Bus & C^r Co., D.C.Ohio, 
293 F.Suf^. 577. 

The concjept of '‘doing bxisiness” is 
narrower than the concept of “trans- 
acting business”; it takes more activi- 
ty to constitute doing business than it 
does to meet the transacting business 
test.^”* 

30.57a. U.S.—Athletes Foot of Delaware, Inc. v. 
Ralph Libonati Co., Inc., D,C.Del., 445 F.Supp. 
35. 

30.58. U.S.—Didaedes Corp. v. Wclch Scientific Co., 
D.C.Ohio. 291 F.Sapp. 890. 

Maintenance of office 

(2) Insufficient lo mcrely maintain office for contact 
with agencies of United States Government. 

D.C—Norair En^cermg Associates, Ihc. v. Noland 
Co., D.C, 365 RSupp. 740. 

Aigiument that c(N‘porati(m not doin^ business in 
district wh^ prindpal office mainfained 
untenable 

U.S.—Frazier v. Alabama Motor Club, Inc., C.A.Ga., 
349 F.2d 456. 

3039. U.S.—Odom v. Thomas, D.C.Tex.. 338 
F.Supp. 877. 

30.60. U.S.—RatKff v. Cooper Laboratories, Inc., 
CA., 444 R2d 745, cert den. 92 S-Q. 271, 404 
U3. 948, 30 L.E(L2d 265. reh. den. 92 8.0. 561, 
404 VS. 1006, 30 l*Ed.2d 559. 

Manchester Modes, Inc. v. Lilii Ann Corp., D.C. 
N.Y., 306 RSupp. 622. 

Newton v. Inter-American, Inc., D.CLa., 48 
RR.D. 280—Cle-Ware Industries, Inc. of Puerto 
. Rico V. Harte & Coi.,. D.CJhierto Rico, 48 RR-D. 
312. 

^.61. U.S.—Greek Tourist Agency, Inc. v. Hdlenic 
Mediterranean Lines Co., D.C.N.Y., 199 F.Supp. 
6—Riverhouse Pi*. Co. v. Porter, D.CR.I., 287 
F.Supp. 1. 


Employee vishing siibsidiary*s Stores as not 
anKMinting to doing hnsmess 
U.S.—Farr’s, Inc. v. National Shoes, Inc., D.CPa., 191 
RSupp. 803. 

30.62. U.S.—Manchester Modes, Inc. v. Lilii Ann 
Corp., D.CN.Y., 306 RSupp, 622. 
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30.63. U.S.—Samson Cordage Works v. Wdlingtcm 
Puritan Mills, Inc., D.C.R.I., 303 F.Sapp. 155— 
Fanelli v. BodyScicnce, Inc., D.CJ*a., 540 F3upp. 
111 . 

Green v. Compama De Navigadon Isabella, 
Limited, D.CN.Y., 26 F.R.D. 616. 

Mont.—Reed v. American Airiines, Inc., 640 P.2d 912, 
197 Mont. 34. 

30.64. U3. —Bierman v. Tampa Elee. Co., CA.La., 
505 R2d 122—Lucas v. Gulf & Western Indus¬ 
tries, Ino, CA.NJ., 666 R2d 800. 

Andrulonis v. U.S., D.CN.Y., 526 F.Supp. 183. 
Seal separation 
(3) Dther instances. 

U.S.—Lumbermens Mut Cas. Co. v. South Portiand 
Engineermg Co., D.C.N.Y., 252 F.Supp. 149— 
Smeltzer v. Deere & Co., D.C.Pa., 252 F.Supp. 552. 

30.65. U.S.—Mizokami Bros, of Arizona, Inc. v. Bay- 
chem Corp., C.AAri 2 ., 556 F.2d 975, cert, den. 98 
S.Q. 770. 434 U.S. 1035, 54 L.Ed.2d 783. 

Goldrick v. D. M. Picton Co., D.C.Va,, 56 
F.R.D. 639. 

30.66. U.S.—Henry v. Ofishore DriUing (W.A.) Pty., 
Limited, D.C.La., 331 F.Supp. 340— Bland v. 
Kentucky Fried Chicken Corp., D.CTex., 338 
F.Supp. 871— Phillips GalI aiid Son v. Garcia 
Corp.. D.CKy., 340 RSupp. 1255— Willis v. 
American Pennae, Inc., D.C.Mass., 541 RSupp. 
118. 

Jnrisdictiott over snbsidiary 
U.S.—^Jayne v. Royal Jordanian Airlines Corp., D.C. 
N.Y., 502 RSupp. 848. 

Local company and foreign corporatioa treated 
as one 

U.S,—Leach Co. v. General Sani-Can Mfg. (2orp., CA. 
111., 393 R2d 183. 

Factors considered 

U.S.—Snyder v. Hampton Industries, Inc., D.C.Md, 
521 RSupp. 130, affd. 758 R2d 649. 

Superior Coal Co. v. Ruhrkohle, A.G., D.C.Pa., 
83 RR.D. 414. 

Sister ctuporations 

U.S.—Shairics v. Westland Equiinnent and Parts Co,, 
CA.Wyo., 668 R2a 1165. 

30.67. U.S.—ECC Coip. v. Slater Elee., Inc., D.C. 
N.Y., 336 F.Snpp. 148. 

page 125 

30.70. U5.—Wilkerson v. Fortuna Corix. C.A.Tex-, 
554 R2d 745, cert den. 98 S-Q. 430, 434 U.S. 
939, 54 L.Ed.2d 299—Hendrickson v. Reg O Co., 
C.A.Virgin Islands, 657 F.2d 9. 

Magid v. Marcal Paper Mills, Inc., D.C.Dd., 517 
F5upp. 1125—Weir-Cove Bakeiy, Inc. v. Univcrsal 
Oven Ck)., Inc., D.CW.Va;, 518 F.Supp. 383. 

Coniglio v. Holley, D.CIowa, 38 F.R.D. 302— 
McLouth Sted Corp. v. Jewdl Coal & Cdce Co., 
Inc., D.CTcnn., 432 RSupp. 10—Van Schaick v. 
Church of Scientology of Califtwnia, Inc., D.C 
Mass., 535 F.Supp. 1125. 

0.C.—^Washington v. Hospital Service Plan NJ., 
C.A., 345 R2d 105, 120 U.SApp.D.C 211. 
Foreign raOroad corporations 
(1) U.S.—ScanaiMCO v. Rkhmond, R &, P.R. Co., 
CA.N.Y., 439 R2d 17, 

Withjn state longarm statute 
U.S.—Bladc V. Acme Markets, Inc., C.A.Tex., 564 F.2d 
681—Austin v. North American Forest Products, 

C. AXa., 656 R2d 1076. 

Boeing Co v. Spar Aerospace Products, Ltd., 

D. CPa., 380 F.Supp. 101—Bloom v. A. H. Pond 
Co., Inc., D.CFla., 519 F.Supp. 1162. 
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§ 21(2) FEDERAL COURTS 
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30.71. U.S.—^Pamingtcm v. ToyomenJca, Inc., C.A. 
Ga., 512 F.2d 1291—Jadair, Inc. v. Walt Keeler 
Co., Inc., C.A,Wis., 679 F.2d 131, ccrt. den. 103 
S.a. 258, 459 U.S. 944, 74 L.Ed.2d 201. 

Indqjcndent Scbool Dist No. 454, Fainnonl, 
Minn. v. Marshall & Stevcns Co., D.C.Minn., 337 
F.Supp. 1278—General Instnuncnt Coip. v. Tie 
Mfg., Inc., D.C.N.Y., 517 F.Supp. 1231. 

In re Artliur Treacher’s Franchisee Litigation, 
D.C.Pa., 92 F.R.D. 398. 

D.C.—Fandd v. Axabian Am. Oil Co., C.A, 345 F.2d 
87, 120 U.S.App.D.C. 193. 

Fandel v. Arabian-American Oil Co., D.C., 231 
F.Supp. 572, affd.. C.A., 345 F.2d 87,120 U.S.App. 
D.C. 193- 

Foreign railroad corporations 
(I) U.S.—Fannin v. Cbesapeake & 0. Ry. Co., D.C. 
Pa., 204 F.Supp. 154—^Fraley v. C!hesapeake & O. Ry. 
Co.. D.CPa., 294 F.Supp. 1193. 

Since tbe poblicatioa of Corpus Juris Secnndtim, the 
casc of Shawe v. Wendy Wilson, Inc., D.CN.Y., 171 
F.Supp. 117 has becn reverscd, the cmirt holding that 
the foreign Corporation was ddng business so as to 
pennit suit in a district of the state. 

U.S.—Shawe v. Wendy Wilsoa, Inc, C.A.N.Y., 282 
F.2d 508. 

Witbm state kmg-arm statute 
U.S.—Concrete DetaiKng Services, Inc. v. Thomsson 
Steel Co., Inc., 411 F.Supp. 1021. 

§ 21(3).-More than One 

District in State 

Library References 
Federal Ckiurts <s=»92. 
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30.80. U.S.—Hydro-Qear <2orp. v. Aer-O-Flo Corp., 
D.COhio, 317 F.Supp. 1317. 

Anti*tnist actioDs 

U.S.—ABC Great States, Inc. v. Globe Ticket Co., 
D.C.in., 304 F.Supp. 1052. 

30.82. U.S.—^Junior Spice, Inc. v. Turbotville Dress, 
Inc., D.CPa., 339 F.Supp. 1189. 

30.84. U.S.—Potter’s Photographic Applications Co. 

V. Ealing Corp., D.C.N.Y., 292 F.Sui:^, 92. 

30.88. U.S.—General Elee. Co. v. F.T.C,, 411 
F.Supp. 1004. 
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31.5, U.S.—Westerman v. Grow, D.CN.Y., 1^ 
F.Supp, 307—Energy Resources Group, Inc. v. 
Energy Resources Corp., D.C.Tex., 297 F.Supp. 
232. 

31.20. U.S.—^Allen v. Wachovia Bank & Trust Co., 
N.A., D.C.N.C, 470 F.Supp. 18. 

Domestic Corporation as residing in all districts 
of state for fed^al yenue porposes 
U.S.—Minter v. Fowler & Williams, Inc., D.C.Pa., 194 
F.Supp. 660. 

Corporation licensed to engage in trucking 
througliout state 

U.S.—Carson v, Vance Tmcking Lines, Inc., D.C.S.C., 
245 F.Supp. 13. 

It has also been held that a state 
Corporation resides, as defendant, in all 
districts of the state for federal venue 
purposes.^^'^^ 

31.25. U.S.—De George v. Mandata Poultry Co., 
D.CPa., 196 F.Supp. 192. 

33.5, U.S.—Philadelphia Housing Authority v. Amer¬ 
ican Radiator & Standard Sanitary Corp., D.CPa., 
291 F.Supp. 252. 

A foreign Corporation granted a li- 
cense by a state as a condition of doing 
business therein is a resident for venue 
purposes in all judiciai districts within 


the state regardless of whether or not 
it is doing business in all the dis- 
triets.^^-* 

33.6. U.S.—St Joe Paper Co. v. Mullus Mfg. Corp., 
D.COhio, 311 RSupp. 165. 

33.10. Suit maintainahle in any federal district 
coprt of state 

U.S.—St. Joe Paper Co. v. Mullins Mfg. Corp., D.C. 
Ohio, 311 F-Supp. 165. 

33.20. U-S.—^Vance Trucking Ca v, Canal Ins- Co., 

C. A.S.C, 338 F.2d 943, on remand, D.C., 249 
F.Supp. 33, on remand, 251 RSupp. 93, affd. 395 
F.2d 391, cert. den. 89 S.Ct 129, 393 U.S. 841, 21 
L.Ed.2d 116. 

Johnstone v. York County Gas Co., D.C.Pa., 193 
F.Supp. 709—Minter, v. Fowler & Williams Inc., 
D.C.Pa., 194 RSupp. 660. 

Rule held inapplicabie under circumstances 

U.S.—^Johnson v. B. G. Coon Const. Co., D.C.Pa., 195 
RSupp. 197. 
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34.5. Rule held in^qiplicable umder cirenm- 
stances 

U.S,—Philadelphia Housing Authority v. American Ra¬ 
diator & Standard Sanitary Corp., D.C.Pa., 291 
F.Supp. 252. 

35. U.S.—Philadd^iia Housing Authority v. Ameri¬ 
can Radiator & Standard Sanitary C^rp., D.C.Pa., 
291 RSupp. 252. 

§ 21(4).-District Contain- 

ing More than One Divi- 
sion 

Library References 
Federal Courts <s»92. 

36.50. U.S.—^Torres v. Continental Bus System, Inc., 

D. C.Tex., 204 RSupp. 347—Sharp v. Commercial 
Solveats (ZOTp., D.C.Tex., 232 FBupp. 323—Jdm- 
son v. Tri-State Motor Transit Co., D,C.Mo., 263 
F.Supp. 278—Hendoson v. Wyeth Laboratories, 
Ina, D.CTenn., 319 F.Supp. 565. 

§ 21(5).-Corporations 

Created by Act of Con- 
gress 

Library References 
Federal Courts <^ 77 , 
page 129 

41, U.S.—Stutsman v. Patterson, D.C,Cal., 457 
F.Supp. 189. 

Particalar corporations held not federal agen> 
des 

U.S.—Masterson v. First Federal Sav. & Loan Ass’n of 
Torrington, D.CN.Y., 53 F.R.D. 313. 

§ 21(6).-Ancillary Pro- 

ceedings 

Library Rdterences 
Federal Courts <s=»90. 

43. U.S.—Hutter Northerp Trust v, Door County 
Chamber of Commerce, CA.I11,, 403 F.2d 481. 

§ 21(7).-Stockholderis 

Representative Suit 

Library References 
Federal Courts »©=»77. 

45. U.S.—Smith y. Murchison, D.CN.Y., 310 
F.Supp. 1079. 

45.5. U.S.—Messinger v. United Canso OU and Gas 
Ltd., D.C.Conn., 80 RR.D. 730. 
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45.10. D.C—Altman v. Central of Georgia Ry. Co., 
D.C, 254 F.Supp. 167, afifd. in part, revd. in part 
on oth, grds., C.A, 363 F.2d 284, 124 U.S.App. 
D.C 155, cert den. 87 S.Ct. 231, 385 U.S. 920, 17 
L.Ed.2d 144. 

§ 21(8). -Actions by or against 

Partnerships 

Library References 
Federal Courts <s=>85. 

45.40. U.S.—Thee v. Marvin Glass & Associates; 412 
F.Supp. 1116. 

45.44. U.S.—Champion Spark Plug Co. v. Karchmar, 
D.C.N.Y., 180 RSupp. 727. 

Limited partnership 

U.S.—Joscar Co. v. Consolidated Sun Ray, Inc., D.C. 
N.Y., 212 RSupp. 634. 

Under amendment of the general 
statute expanding the concept of resi- 
dence in federal courts, a partnership 
is held amenable to suit in the district 
wherein it does business.'*^-^'^ 

45.47. U.S.—^FSI Group v. First Federal Sav. and 
Loan Ass’n, D.CN.Y., 502 F.Supp. 356. 

For venne porposes only, partnerships and imin^ 
corporated assodations treated similarly 

U.S.—Penrod Drilling Co. v. Johnson, CATex., 414 
R2d 1217, cert. den. 90 S.Ct. 552, 396 U.S, 1003, 
24 LEd.2d 495. 

45.48. U.S.—Cohen v. Rosengarten, D.C.Pa., 88 
RR.D. 568. 

Activity insuffident to confer jurisdiction 
U.S.-Dooly V. Payne, C.A.Aa., 326 F.2d 941—Re- 
liancc Steel Products Co. v. Watson, Ess, Marshall 
& Enggas, CAPa., 675 F.2d 587. 

State Sec. Ins. Co. v. Frank B. Hali & Co., inc., 
D.C.ni., 530 RSupp. 94. 

Jurisdiction over nonresident partner 
U.S.—Krause v. Hauscr, D.CN.Y., 272 RSupp. 549— 
Hayes v. Irwin, D.C.Ga., 541 F.Supp. 397, affd. 
729 F.2d 1466, two cases, reh. den. 733 R2d 908, 
two cases, cert den. 105 S.Ct. 185, 83 L.Ed.2d 119, 
two cases. 

Minimum contacts 

U.S.—Rockwdl Intem. Corp. v. KND Cbrp,, D.C.Tex., 
83 F.R.D. 556. 

D.C—Manatee Cablevision Corp. v. Pierson, D.C., 433 
FBupp. 571. 

45,50. U.S.—Donald Manter Co., Inc. v. Davis, C.A. 
N.H., 543 R2d 419. 

Rule applied to joint venture 

(1) In general. 

U.S.—Goldberg v. Wharf Constructers, D.CAla., 209 
RSupp. 499. 

(2) Situs hdd at principal place of business. 

U.S.—Goldberg v. Wharf Constructers, D.CAla., 209 

RSupp. 499. 

§ 21(9). —^ Actions by or against 
Associations 

Library References 
Federal (Courts 

45.60. U.S.—DenvCT & R.G.W.R. Co. v. Brother- 
hood of R.R. Trainmen, Colo., 87 S.Q. 1746, 387 
U.S. 556, 18 LEd.2d 954. 

45.62. U-Sv—Denver & R.G.W.R, Co. v. Brother- 
hood of R.R. Trainmen, Colo., 87 S.Q. 1746, 387 
U.S. 556, 18 L.EcL2d 954. 
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45.64. U.S.—Klein v. Bower, CAN.Y., 421 F.2d 
338. 
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Smith V. American Federation of Musicians of 
U.S. and Canada, D.C.N.Y., 47 F.R.D. 152. 
45.66. U.S.—Denver & R.G.W.R, Co. v. Brother- 
hood of R.R. Trainmen, Colo., 87 S.Q. 1746, 387 
U.S. 556, 18 L.Ed.2d 954. 

Cable News NetWork, Inc. v. American Broad- 
casting Companies, Inc., D.CGa., 528 ESupp. 365. 
45.68. U.S.—Denver & R.G.W.R. Co. v. Brother- 
hood R.R. Trainmen, Colo.,'87 S.Ct. 1746, 387 
U.S. 556, 18 L.Ed.2d 954. 

Bituminous Cbal Operators’ Ass’n, Inc. v. Inter¬ 
national Union. United Mine Workers of America, 
D.C.Pa., 431 F.Supp. 774, ajffd. in part, revd. in 
part on oth. grds. C.A., 585 F.2d 586—Rios v. 
Marshall, D.C.N.Y., 530 F.Supp. 351. 

Contacts not sufficient 

U.S.—Selman v. Harvard Medical School, D.C.N.Y., 
494 ESupp. 603, affd., C.A, 636 F.2d 1204. 

“Minimum contacts” test applied 
U.S.—Calagaz v. Calhoon, CAAla., 309 F.2d 248. 
Thill Securities Corp. v. New York Stock Ex- 
change, D.C.Wis., 283 F.Supp. 239. 

Dixie Carriers, Inc. v. National Maritime Union 
of America, AFL-CIO, D.C.Tex., 35 ER.D. 365, 
45.70. U.S.—Barefoot v. International Bn>th. of 
Teamsters, Chauffeurs, Warehouseraen and Help- 
ers of America, C.A.OkI., 424 F.2d 1001, ccrt. 
den. 91 S.a. 239, 400 U.S. 950, 27 L.Ed.2d 257. 

Kayser-Roth Hosiery Co.,- Dayton I^vision v. 
Textile Workers Uirion of America AFL-CIO, 
D.C.Tenn., 285 F.Supp. 484—McDonald v. Ameri¬ 
can FederatiOT of Musicians of U.S. of America 
and Canada, AFD-CIO, D.CIIl., 308 F.Supp. 664. 

Local Union as separate firom mtmnatiottal 

U,S.—Dixon V, Sportswear, Ski-Suits and Weatherproof 
Garment Workers’ Union, Local 246 of Joint 
Coundl of Locals 79 and 246 Intem. Ladies’ Gar¬ 
ment Workers’ Union, D.C.N.C., 205 F.Supp. 566. 

Reqnirements must eidst irhen suit ffled to con¬ 
stitute proper venue 

U.S.—Dixie Carriers, Inc. v. National Maritime Unirm 
of America, AFL-CIO, D.C.Tex., 35 ER.D. 365. 

§ 22. -Actions by or against 

Aliens 

Library References 
Federal Courts 

45.80. U.S.—Fleifel v. Vessa, D.C.Va., 503 ESupp. 
129. 

1948 Jndidal code not intended to dumge <rid law so 
as to allow alien to bring suit in district other than that 
in wWch defendants reside. 

U.S.—Prudencio v, Hanselmaim, D.C.Minn., 178 
F.Supp. 887., 

Venae purposes 

U.S.—'Wcmstcjn v. Norm^n M. Morris Corp., D.C 
Mich., 432 F.Supp. 337. 
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47. U.S;—Bankers Trust Co. v. Santos 0- Suarez V., 
D.CN.Y., 526 F.Supp. 1262. 

However, by virtue of a statute so 
providing, an alien may be sued in any 
district, and venue of the atetkm not 
limited to the district in which he could 
be served.^^-^ 

47.5, U.SWames Talcott, Inc, v. Analiid>ad Bank, 
Limited, CA.Ga.. 444 FOd 451, cert. den. 92 
S.a. 280, 404 U.S. 940, 30 LEd.2d 253—Nod v. 

S.S. Kresgc Co., CA.Ohio, 669 F2d 1150. 

OU and Gas Ventures-First 1958 Fund, Limited 
V. Kung, D.CN,Y., 250 F.Sttpp. 744-Japan Gas 
U^ter Ass’n v, Ronson C^, D.C.NJ., 257 
F.Supp. 219—Solon, Inc. v. Brema S,p.A.» D.C 
Ohk», 271 F.Supp. 516. 

D.C.—Tianslinear, Inc. v. RqpnUic of Haiti, D.C, 538 
P.Siq}p. 141. 
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Presence in state 

U.S.—Rocke V, Canadian Auto. Sport Club, C.A.Cal., 
660 E2d 395. 

Roorda v. Volkswagcnwerk, A.G., D.C.S.C., 481 
ESupp. 868. 

§ 24. -Actions on Claims 

against United States 

52. D.C.—Baker v. U.S., D.C, 390 F.Supp. 532. 

§ 25(1). -Local or Transitory 

Actions 

Library References 
Pederal Courts ‘®=»93. 
page 133 

In order for a venue to be proper 
under statute providing for venue in 
actions where the defendant is the 
United States, it is not necessary for 
all of the plaintiffs to reside in the 
district; it is sufficient if at least one 
of the plaintiffs resides in the dis- 
trict^^-^ 

53.5. U.S.—Exxon Corp. v. ET.C, CA,. 588 F.2d 
895, app. after remand 665 F.2d 1274. 214 U.S. 
Ak>.D.C. 456. 

National Distillers and Chemical Corp. v. De¬ 
partment of Energy, D.C.Dd., 487 F.Supp. 34. 

54. U.S.— Vf. Qay Jackson Enterprises, Inc. v. Grqr- 
hound Leasing & Financial Corp., D.C.Puerto 
Rico, 431 ESupp. 1229. 

55. U.S.—Olympie C^tal Corp. v. Newman, D.C. 
Cal., 276 ESupp. 646. 

Hasburgh v. Exeeutive Aircrafl Co., D.CMo., 35 
ER.D. 354. 

57. U.S.—Eck V. United Arab Airlines, Inc., CA. 
N.Y., 360 F.2d 804. 

Pellerin Laimdty Machinery Sales Co. v. Hogue, 
D.C.Aric., 219 F.Supp. 629—Wheatley v. Phillips, 
D.C.N.C, 228 ESupp. 439. 

58. U.S.—Gulf Oil Corp. v. American Louisiana Pipe 
Line Co., CA.Mich., 282 E2d 401—Sax v. Sax, 
CA-Fla., 294 E2d 133. 

58.5. U.S.—Stnall v. Wageman, C.A.N.H., 291 F.2d 
734. 

V, National Lead Co., D.C.Ark., 215 
ESupp. 48—Scalise v. Beech Aircraft Corp., D.C 
Pa., 276 F.Supp. 58—Olympie Capital Corp. v. 
Newman, D.C.Cal., 276 F.Supp. 646—Gciber v. 
Canfidd, D.CS.C, 315 ESupp. 1175. 

However, ihe fact that a personal 
injury eause of action is transitory 
does not give plaintiffs the right to sue 
defendants ei^er separately or togeth- 
er in every jurisdiction where plaintiffs 
may be able to aceompifeh Service of 
process.®**® 

58.10. U.S.-SmaH v. Wagemaa, GA.N.IL, 2^1 F.2d 
734. 

61.* U.S.—Gonmn v. King, D.CWfe., 316 FAtp]^ 
801—Gciudctaux*s, Inc. v. Wobl Shoe Co., Inc., 
D.CLa., 541 F.Sopp. 463. 

Joimson v. Jumdle, D.CN.Yv 64 ER.D. 708. 

“Section 1392 [28 VSXUiV" ^ 

U.S.—Pdkrm Laondry Madiinery Sales Co. v. Hogue; 
D.CArk., 219 F.Supp. 629. 
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63, U.S.—Orabam v. Hamilton County, State of 
Tenn., D.CTenn., 266 F.Sttpp. 623. 

64. ILSjr-Pdkdn Lanndiy Saks Co. v. 

Hogue, D.CAriL, 219 FSapp. 629. 


An in rem action etc. 

U.S.—Cobb V. National Lead Co., D.C.Ark., 215 
ESupp. 48—Dersch v. United Mine Workers of 
America Welfarc and Retirement Fund, D.C.Ind., 
309 F.Supp. 395. 

Restraining trespass of land 
U.S.—Miracle v. Jacoby, D.CArk., 192 ESupp. 907. 
69. Proceeds of realty 
(2) Other matters. 

U.S.—Stewart Oil Co. v. Sohio Petnolctun Co., D.C.Ifl., 
185 ESupp. 765. 

§ 25(2).-Claim to, or Lien 

on, Property 

Library References 
Federal Courts <®=»93. 

page 136 

7034. U.S.—Landis v. Watt, D.CIdaho, 510 F.Supp. 
178. 

70.58. U.S.-3chetter v. Heim, D.CWis., 300 F.Supp. 
1070— Fabian v. Kennedy, D.C.W.Va., 333 
ESupp. 1001. 

Jurisdictional amount essential to inToke statute 
U.S.—Newton v. Intcr-Amcrican, Inc., D.C.La., 48 
ER.D. 280. 
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70.64. US.—Fabian v. Kennedy, D.C.W.Va., 333 
F.Supp. 1001. 

§ 26. Loss or Divestiture of Juris¬ 
diction 

Library References 
Federal Courts <3»26, 27, 28. 

70.80. U.S.—Smith v. Maryland Cas. Co., D.CLa., 
292 ESupp. 358. 

Adequacy of state remedy 

U.S.—Group Assisting Scwer Proposal-Ansonia v. City 
of Ansonia, D.C.Conn., 448 F.Supp. 45. 

7035. U.S.—Spindel v. Spindel, D.C.N.Y., 283 
F3upp. 797. 

71. U.S.—28 East Jadeson ^iterprises, Inc. v. Culkr- 
ton, CA., 551 E2d 1093, ccrt. den. 98 S-Q. 123, 
434 US. 835, 54 LEd.2d 96. 

Cootract proylskm speci^ring goyeming kw 
U3.—Westingbou8e Elee. Corp. v. Reed A Martixi, Inc., 
D.C.N.Y., 310 ESupp. 653, affd., CA... 439 F.2d 
1268. 

pa^l38 

72. U3.—Sacks Bros. Loan Co., Inc. v. Cunningham, 
CA-Ind., 578 F.2d 172. 

74.10. Until satisfaction of jndgment 

U3.—In re Tertace Siq>erette, Inc., D.CWis., 229 
ESupp. 371. 

74.15. U.S.—GTImore v. Janos, D^CTex., 274 
F3upp. 75, affd. 88 S.Ct 695, 389 US. 572, 19 
LEd.2d 783, reh. den. 88 S.Q. 1027, 390 U3. 
975, 19 LE£L2d 1195. 
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79. U3.—Putnam v, Wmiains, CA.Ga., 652 E2d 
497. 

Statute taking jurisdiction from courts 

81. U3.—Merge v. Troussi. CA.Pa„ 394 F.2d 79. 
82J.0. U.S.—Alkn V, Likms, CA-Mmn., 517 E2d 
53X 

83. U.S.—^Federal Dqposit Ins. Corp. v. Tiach, D.C 
N.Y., 89 FJtD. 446. 

85. U3.—CityofBaihankv. State ofNev.,CAJ4ev., 
658 F2d 708. 
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§ 27 FEDERAL COURTS 
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§ 27. In General 

Library References 
Federal Courts 13, 161. 

page 140 

9S, U.S.—EUis V. Cassidy, C.A.Hawaii, 625 F.2d 227. 
Beny v. Michigan Bell Tei. Co., D.C.Mich., 319 
RSupp. 401—Phillips V. Rockefeller, D.C.N.Y., 

321 ESupp. 516, affd., C.A., 435 E2d 976. 

D.C—Ramer v. Saxbe, CA.. 522 F.2d 695, 173 U.S. 
App.D.C. 83. 

Vogd V. Tenncco Oil Co., D.C., 276 F.Supp. 
1008—^Rke V. Disabled Am. Veterans, D.C., 295 
F.Supp. 131. 

Federal qnestioii, etc. 

U.S.—Coffman v. City of Wichita, Kan., D.CKan., 165 
F.Supp. 765, afTd., C.A., 261 F.2d 112. 

Declaratory Jiidgmeiit Act, etc. 

U.S.—Continental Cas. Co. v. Aetna Cas. & Sur. Co., 
D.CPa., 200 RSupp. 528. 
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93.5. U.S.—Construction Industry Ass’n of Sonoma 
County V. City of Petaluma, C.A.Cal., 522 F.2d 
897, cert. den, 96 S.Ct. 1148, 424 U.S. 934, 47 
L.Ed.2d 342. 

Federal jurisdiction extends to such cases eyen 
withont jorisdictioiial statote 

U.S.—Robinson v. WoIflF, D.CNeb., 349 RSupp. 514, 
affd, C.A., 468 R2d 438. 

93.15. U.S.—^Powell v. McCormack, Dist.Col., 89 
S.Q. 1944. 395.U.S. 486. 23 UEd.ld 491. 

Rosenthal & Rosenthal, Inc. v. Aetna Cas. & 

Sur. Co., D.C.N.Y., 259 F.Supp. 624—Baker v. 
Central & South West Corp., D.C.Okl., 334 
RSupp. 751 

94. U.S.—Penney v, Municipal Court of Chenry Hili, 
Cheny Tp., State of N.J., D.CN.J., 312 RSupp. 

938. 

95. U.S.—Coffman v. City of Wichita, Kan., D.C. 
Kan., 165 RSupp. 765, affd., C.A., 261 R2d 112— 

Bela Seating Co. v. Advance Transp. Co., D.CKl., 

344 Filupp. 854. 
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96. U.S.—Twin Cities Chippewa Tribal Coundl v. 
Minnesota Chippewa Tribe, CA-Minn., 370 F.2d 
529. 

Cof&nan v. City of Wichita, Kan., D.C.Kan., 165 
RSupp. 765. Affd, CA., 261 R2d 112-Greater 
Hartford Frce Brit^ Ass;’n v. Grcater Hartford 
Bridge Authority, D.C.Ccm., 172 RSupp. 244, 
affd, C.A., 265 R2d 656, 

96.15. Standing and poUtical question 
U.S.—American Jewish Coi^cess v. Vance, C.A., 575 

F.2d 939, 188 US.App.D.C. 58. 

page 143 

96.20. U.S.—Chase Manhattan Bank (Nat Ass’n) v. 
South Acres DevdoiMncnt Co^ Guam, 9« S.Ct 
544, 434 US. 236, 54 L.Ed.2d 501. 

Stanturf v. Sipes, CA.Ma, 335 R2d 224, cert 
den, 85 S.a. 676, 379 U.S. 977, 13 LEd2d 567— 
McCorkle v. Hist Pennsylvania Banking & Trust 
Co., C.A.Md., 459 R2d 243. 

AUc^bcay Airlines, Inc. v. Petmsylvania Public 
Utility COTimission, D.C.Pa., 319 F.Supp, 407, 
affd, C.A., 465 F.2d 237, cert. den. 93 S-Q. 1367, 

410 U.S. 943, 35 L.Ed.2d 609—Essling v. Bruback- 
cr, D.CMinn., 55 F.R.D. 360. 

96J55. U.S,—King v. Randazzo, C.A.N.Y., 346 R2d 
307—San Juan Legal Services, Inc. v. Legal Servic¬ 
es Corp., C.A.Puerto Rico, 655 F.2d 434. 

Farmer v. Philadelphia Elee. Co., D.C.Pa., 215 
F.Supp. 729, affd., C.A„ 329 R2d 3—Tri-State 
Motor Transit Co. v, Maclif Industries, Inc., D.C. 

Tcx., 534 RSupp, 283. 

Connecticut Union of Wdfiire Emp. v. White, 
D.CConn., 55 RR.D. 481. 


97. U.S, —Phillips Petroleum Co, v. Texaco, Inc., 
Okl, 94 S.Ct 1002,415 U.S. 125, 39 L.Ed.2d 209. 

HaWer v. Standard ai Co.. CA.Ga., 642 F.2d 
107. 

Pracucing Doctors of Acupuncture v. Depart¬ 
ment of Professtonal Regulation of State of Fla., 
D.CFla., 518 F.Supp. 282. 

D.C.—Hmton- v. UdaU, CA., 364 R2d 676, 124 U.S. 
App.D.C 283. 

Courts, alert to a^just remedies 
U.S.—Ute Indian Tnbc of Uintah and Ouray Reserva- 
tion V. Probst, CA.Utah, 428 F.2d 491, cert. den. 
91 S.Ct. 189, 400 U.S. 927, 27 LEd.2d 186, and 91 
S.Ct. 189, 400 U.S. 926, 27 LEd.2d 186-Donahue 
V. Staunton, CA-IU., 471 F.2d 475, cert. den. 93 
S.a. 1419, 410 U.S. 955, 35 L.Ed.2d 687. 
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98. U.S.—U.S. V. Nixon. Dist.Col., 94 S.Ct. 3090, 418 
U,S. 683, 41 L.Ed2d 1039. 

Thiokol Chemical Corp. v. BurlingtOT Industnes, 
Inc., C.A.Del., 448 F.2d 1328, cert. den. 92 S.Q. 
284, two cases, 404 U.S. 1019, 30 L.Ed.2d 668. 
Goldberg v. Stevens, D.C.Pa,, 184 F.Supp. 940. 
D,C.--Herian v. U.S., D.C, 363 RSupp. 287. 

99. U.S.—Chandier v. 0’Btyan, C.A.Okl.. 445 F2d 
1045, cert den. 92 S.Q. 1176, 405 U.S. 964, 31 
L.Ed.2d 241, reh. den. 92 S.Ct 1310, 405 U.S. 
1049, 31 L.Ed.2d 592—Gardner v. U.S., CA. 
N.Y., 446 R2d 1195, cert. den. 92 S.Q. 1300, 405 
U.S. 1018, 31 LEd.2d 481, reh. den. 92 S.Q. 
1784, 406 U.S. 939, 32 L.Ed.2d 140. 

Bcx>th V. Lemont Mfg. Corp., D.C.I11., 304 
RSupp. 235, affd, CA., 440 R2d 385, cert, den. 92 
S.Q. 231, 404 U.S. 1026, 30 L.Ed.2d 677. 

99.5. U.S.—Homsby v. Allcn, CA.Ga., 326 F.2d 605, 
reh. den. 330 F.2d 55—Hutchison v. Pan Am. 
Petroleum Co., CA.OkI., 388 R2d IU. 

(jkmeral statement of yiolation of constitatioiial 
rights as not sufficient 

U.S.—Kabath v. 0’Connor, D.C.N.Y., 234 F.Supp. 917. 

1. Wheedin v. Wheeler, 83 S.a. 1441, 373 U.S. 647, 
10 L.Ed.2d 605. 

Aldens, Inc. v. Packel, 524 F.2d 38, cert. den. 96 
S.Q. 1684, 425 U.S. 943, 48 L.Ed.2d 187. 

Paschal v. Perduc, D.CFla., 320 RSupp. 1274— 
International Ass’n of Fircfighters, Local F-lOO v. 
U.S, Dept. of the Navy, Naval Ed. and Training 
Center, Newpoit, R.I., D.C.R.I., 536 F.Supp. 1254. 
D.C.—Powdl V. McCormack, C.A., 395 R2d 577, 129 
U.S.App.D.C, 354, affd. in part, revd. in part on 
oth. gr^. 89 S.Ct 1944, 395 U.S. 486, 23 LEd.2d 
491, 

Federal question held inyolved 
(8) U,S.—Baker v. Carr, Tenn., 82 S.Q. 691, 369 
U.S. 186, 7 L.Ed.2d 663. on rwnand, 206 RSupp. 341. 
Moylan v. Laird, D.C.R.L, 305 F.Supp. 551— 
Hanley v. Volpe, D.CWis., 305 F.Supp. 977—As¬ 
besto^ Corp. Ximited v. Qmipagnie Navigation 
Fraissinet ct Cyprien Fabre, D.C.N.Y., 345 F.Supp. 
814, affd, CA,, 480 F.2d 669. 

D.C—National Wdfarc'Rights Organization v. Wcin- 
betger, D.C., 377 F.Supp. 861—Indq)enda»t Bank- 
ers As8’n of America v. Smith, 402 RSupp, 207, 
affd. 534 R2d 921, 175 U.S.App.D.C. 184, cert 
den. 97 S.Q. 166, 429 U.S. 862, 50 L.Ed.2d 141. 
Federal question not inyolved 
(4) U.S.—Gainey v. Brotherhood of Ry, and S.S. 
Ckrks, Freigfat Handlers, Eip. and Station &np., D.C 
Pa., 177 RSupp, 421, affd, C.A.. 275 F2d 342, cert. 
den. 80 S.Q. 1248, 363 U,S. 8U. 4 L.Ed.2d 1153. 

(7) U.S.—In re Otroen, D.CN.Y., 170 RSupp. 93, 
revd on oth. grds., CA-, 267 R2d 915, cert den. 80 
S.Q 72, 361 US. 826, 4 L.Ed2d 68. 

(12^ US.—Cornelius v, Moxon, D.CN.D., 301 
F.Supp. 783—^Bouse v. Hq)es, D.C.Ind., 319 F.Supp. 
515—Post V. Payton, D.CKY., 323 F.Supp. 799—Bak¬ 
er V. Northland Mortg. Co^ D.CIIL, 344 F.Supp. 1385. 
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1.5. U.&—Hanson v, Town of Flower Mound, CA, 
Tex„ 679 F,2d 497. 


Watermeier v. Louisiana Stadium and Exposition 
Dist., D.C.La., 308 RSupp. 273, affd., C.A., 90 
S.Ct 2172, 398 US. 955, 26 L.Ed.2d 539. 

Contention that statute violates state constitu- 
tion, etc. 

U.S.—GomilUon v. Lightfoot, C.AAIa., 270 R2d 594, 
revd. on oth. grds. 81 S.Ct 125, 364 U.S. 339, 5 
L,Ed.2d 110. 

Case proper for-“PuUman** abstention 
U.S.—Brooks v. Walker County Hosp. Dist., C.A.Tex., 
688 R2d 334, reh. den. 691 R2d 502, cert. den. 103 
S.a. 2452, 462 U.S. 1105, 77 L.Ed.2d 1332. 

1.10. U.S.—^Jensen v. Mitschele Contracting Co., C.A. 
N.J.. 630 R2d 209. 

U.S. V. Crow, Pope & Land Enterprises, Inc., 
D.C.Ga., 340 RSupp. 25, app. dism., C.A., 474 
R2d 200. 

Contention that ordinance violates state law 
held not federal question 
U.S.—International Harvester Co. v. Kansas City, C.A. 
Kan., 308 R2d 35, cert. den. 83 S.Ct. 503, 371 U.S. 
948, 9 L.Ed.2d 498. 

Zoning ordinances 

U.S.—City of Miami v. Woolin, C.A.Fla., 387 R2d 893. 
Wallacb v. City of Pagedale, D.CMo., 41 F.R.D. 
547, affd., C.A., 376 R2d 671. 

Federal question arising when state buttresses 
legislation on federal standards 
U.SL—Flores v. Beto, C.A.Tex., 374 F.2d 225, cert. den. 
87 S.Ct 2087, 387 U.S. 948, 18 L.Ed.2d 1338. 

Canse of action based on state law 
U.S.—Smith v. Grimm, 534 F.2d 1346, cert. den, 97 
S.CL 493, 429 U.S. 980, 50 L.Ed.2d 589, app. affer 
remand, C.A., 555 F.2d 234. 
uo. U.S.—Pan Am, Petroleum Corp. v. Superior 
Court of Dd. In and For New Castlc County, 
Dd., 81 S.Q. 1303, 366 US. 656, 6 L.Ed2d 584. 

Maiydale Products Ca v. United Packmghouse 
Workers of America, AFL-CIO, C.A.La., 322 F.2d 
224. 

Donnan v. Hammorids, D.CN.Y., 287 F.Supp". 
471 
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2. U.S.—Western Min. Coundl v. Watt, C.A.Cal., 643 

R2d 618, cert. den. 102 S.Q, 567, 454 U.S. 1031, 
70 L.Ed.2d 474. 

Moldawsky v. Lindsay, D.CN.Y., 341 RSupp. 
1393—Tayior v. Kerr, D.CN.C, 73 RR.D. 691. 
III.—Prairie States Petroleum Co. v. Universal Oil Sales 
Corp., 410 N.E.2d 1008, 43 HLDec. 875, 88 IU. 
App.3d 753. 

Mere assertion 

(2) Other matters. 

U.S.—Jackson v. Martin Co., D.C.Md., ISO RSupp. 
475. 

3. U.S.—Ventura County v. Gulf Oil Corp., C.A.Cal., 

601 F.2d 1080, affd. 100 S.Q. 1593, 445 U.S. 947, 
63 LEd.2d 781 

Baoer v. McLaren, DUIowa, 332 F.Supp. 723— 
Baker v. Central & Souffi West Corp., D.COkl., 
334 RSupp. 751 

4. U.S.—Farkas v. Texas instrument, Inc., CA*Tcx., 

375 R2d 629, cert. den. 88 S.Q. 480, 389 US. 
977, 19 LEd.2d 471—Preston v. Purtdl, CA. 
Wis., 410 F.2d 234—Brodierick v. di Gra 2 ia, CA. 
Mass., 504 F.2d 643, , . 

D.C.—National A8s’n For Community Devdopmcnt v. 
Hodgson, D.C, 356 RSupp. 1399. 

5. U.S.—Aaheroft v. Mattis^ Mo., 97 S.Ct. 1739, 431 

U.S. 171, 52 LEd.2d 219, reh. dem 97 S.Q. 2990, 
433 US. 915, 53 L.Ed.2d 1102—Smith v. Orga¬ 
nization of Foster Families For Equality and Re- 
fonn, N.y., 97 S.Q 2094, 431 U.S. 816, 53 
L.Ed.2d 14-^yquist v. Maudet; N.Y., 97 S.Q. 
2120, 432 U.S- 1, 53 L.Ed.2d 63—Kremens v. 
BartJcy, Pm, 97 S.Ct 1709, 431 U.S. 119, 52 
L.M2d 184—Hunt v. Washington State Apple 
Advertismg Commission, N.C, 97 S.Ct, 2434, 432 
US. 333, 53 L.Ed.2d 383—^Menq)his li ght, Gas 
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and Water Division v Craft, Tenn., 98 S.Ct. 1554» 
436 U.S. 1, 56 LEd.2d 30 
Maria Santiago v. Corporation de Renovacion 
Urbana Y Vivienda de I^erto Rico» C.A-Puerto 
Rico, 554 F.2d 1210. 

Grossner v. Tmstees of Columbia Umveraty in 
City of New York, D.G.N.Y.» 287 RSufyp. 535. 

Spirt V. Teachers Ins. and Annuity Ass’n, D.C 
N.y., 93 F.R.D. 627. 

D.C.—0’Hair v. U.S., D.C, 281 F.Supp. 815. 

Mootness 

U.S.—Iron Harrow Hcmor Society v. Heckler, Fla., 104 
S.a. 373, 464 U.S. 67, 78 L.Ed.2d 58, on rtmand 
722 F.2d 213. 

Locke V. Board of Public Instruction of Palm 
Beach County, C.A.Fla., 499 F.2d 359—Ruotolo v, 
Ruotolo, C.A.Me., 572 F.2d 336—Gulf Pub. Co, 
Inc. V. Lee, C A.Miss., 679 F.2d 44. 

Simpson v. Miller, D.C.IIL. 93 F.R.D. 540. 
Actnal cases or controversies 
U.S.—Clements v. Fashing, Tex., 102 S.Q. 2836, 457 
U.S. 957, 73 L.Ed.2d 508. reh. dcn. 103 S.Ct 20, 
458 U.S. 1133, 73 L.Ed.ld 1404, on remand, CA., 
689 F.2d 593. 

Hali V. Curi, CA.Mo., 566 F.2d 619—Marshall 
& Ilsley Corp. v, Heimann, CA.Wis., 652 F.2d 
685, cert. den. 102 S.Ct ,1489, 455 U.S. 981, 71 
L.Ed.2d 691—Gulf Pub. Co., Inc. v. Lee, C.A. 
Miss., 679 F.2d 44. 

Packish v. McMurtric, D.CMass., 539 F.Supp. 
548, affd., C.A., 697 F.2d 23. 

D.C.—Mansfield v. Weinberger, D.C, 398 F.Supp. 965. 

Ripeness 

U.S.—Young V. Klutznick, CA-Mich., 652 F.2d 617, 
cert. den. 102 S.0.1430,455 U.S. 939, 71 LEd.2d 
650. 

Collin V. Smith, D.C.ni., 447 ESu^). 676, affd., 
CA., 578 F.2d 1197, cert. den. 99 S.O. 291, 439 

U. S. 916, 58 L.Ed.2d 264—Council of Southern 
Mountains, Inc. v. Donoyan, D.C., 516 F.Supp. 
955. 

In re De Jesus Saez, Bkrtcy.Pucrto Rico, 20 BJR. 
19. 

Adion not moot 

U.S.—St Paul Fire & Marine Ins. Co. v. Bxty, 98 
S.Q. 2923,438 U.S. 531,57 LEd2d 93Wohnsoa 

V, Board of Educ, of Qty of Chicago, DL, 102 S.Ct 

2223, 457 US. 52, 72 L.Ed.2d 668, on remand 
D.C, 567 F.Supp, 290. . 

Doe V. Stegall, CAJvCss., 653 F.2d 180, n*. 
dcn. 659 E2d 1075. 

Constitutional chaUenges held ripe 
U.S.—Duke Power Co. v. Carolina Enviromncntal 
Study Group, Inc., N.C, 98 S^Ct 2620, 438 VS. 
59, 57 L.Ed.2d 595. 

Would-be parties 

U.S.—U.S. V. Coleman, D.CMich., 450 F.Supp. 433. 
At time of reyiew 

U.S.—Conccmed Citizens of Vicksburg v. Silis, CA 
'Miss., 567 F.2d 646. 
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6. U.S.—Lewis V. American Fedetation of State, 
County and Munidpal Emp., AFL-CIO, CA.Pa., 
407 F.2d 1185, cert den. 90 S.Ct 145, 396 U.S 
866, 24 L,Ed.2d 120, reh. den. 90 ,S.a. 378, 396 

U. S. 950, 24 LEd.2d 256. 

1, U3.—Day-Brite Lighting Division, Emerson Elee. 
Co. V. International Broth. of Elee. Workers, 
AFI^O, D.CMiss., 303 ESupp. 1086--Jdhnson 

V. Hardcr, D.CConn., 383 ESupp, 174, affd., 
CA., 512 E2d 1188, cert dcn. 96 S.Ct 149. 

73. U.S.—Collins V. Bolton, 287 ESupp. 

393. 

7.10. U.S.—Pritehani v. Spring Branch Independent 
School Dist, D.CTex., 308 F.Sapp. 570-Enka 
B.V. of Amhem. HoHand v. E L Du POnt De 
Nemours A, Co.. D.CDeL, 519 F.Sup»' ^56. 


Pm^nal jurisdiction not conferred 
U.S.—Duplantier v. U.S., CA.La., 606 F.2d 654, reh. 
den. 608 F.2d 1373, cert. den. 101 S Ct 854, 449 
U.S. 1076, 66 L.Ed.2d 798. 

8. U.S.—Pan Am. Petroleum Corp v. Cities Service 

Gas Co., D.CKan., 182 ESupp. 439—Powell v. 
Workmen’s Compensation Bd. of State of N.Y., 
DC.N.Y., 214 ESui^ 283, affd., CA., 327 F.2d 
131—American Travelers Oub. Inc. v. Hostetter, 

D CN.Y., 219 ESupp. 95. 

9. U.S.—Paul V. Dadc County, Fla., C.A.Fla.* 419 

F.2d la cert. den. 90 S.Q. 1504, 397 U.S- 1065. 
25 L.Ed.2d 686—Heancy v. Allen, CA.N.Y., 425 
E2d 869—Murrow v, Cliffbrd, C.A.N.J., 502 F.2d 
1066, on remand, D.C, 404 ESupp. 999. 

Pan Am. Petroleum Corp v. Cities Service Gas 
Co., D.CKan., 182 F.Supp- 439—American Trav- 
elcR aub, Inc. v. Hostetter, D.C.N.Y,, 219 
ESupp. 95—Quarles v. State of Tex., D.C.Tcx., 
312 ESupp. 835. 

U.S.—Kecsey v. Leahy, D.C.IH., 441 F.Supp. 48. 

11. U.S.—Boating Indostry Associations v. Marshall, 

C. ACal., 601 R2d 1376. 

Cities Service Co. v. Department of Energy, D.C. 
Del., 520 ESupp. 1132. 
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113. U.S.—Miles Laboratories, Inc v. Frolich, D.C. 
Cal., 195 F.Supp. 256, affd., C.A., 296 F.2d 740, 
cert. den. 82 S.Ct. 1030, 369 U.S. 865, 8 L.Ed.2d 
84. 

D.C—Potomac Passengers Ass’n v, Chesapcake & O. 
Ry. Co., CA, 520 F.2d 91, 171 U.SApp.D.C 359. 

§ 28. Cases Arising under Constitu- 
tion of United States 

Library References 
Federal Courts <®=»28, 271. 

12. U.S.—Milfcy Way Productions, Inc, v. Leary. 

D. CJ^.Y,, 305 ESupp. 288, affd. 90 S.Q. 817, 397 
U.S. 98, 25 L.Ed.2d 78—Overstodt Book Co. v. 
Barry, D.C.N,Y., 305 ESupp, 842, affd., C.A., 436 
E2d 1289-Flood v. Kuhn, p.CN.Y,,, 316 
F-Supp. 271, affd., CA, 443 E2d 264, afld. 92 
S.a. 2099, 407 VS. 258, 32 L.Ed.2d 728—Louis- 
vtUc & N.R. Co. V. Bass, D.CKy., 328 F5upp. 
732. 

Dolgow V. Andersoo, D.CN.Y., 43 F.R.D. 472. 
D.C.—Powell V. McCormack, C.A., 395 F.2d 577, 129 
U.S.App.D.C 354, affd. in part, revd. in part on 
oth. grds. 89 S.Q. 1944, 395 U.S, 486, 23 L.^.2d 
491— Carrfjnnlff v. Washington Tcchnical Institute, 
CA, 500 F2d 791, 163 U.S.App.D.C. 123. 

Under pow«r of Congress to confer “protectire 
jurisdiction’’ 

U.S.—International Broth. of Teamsters, Chauffeurs, 
Warehousemen and Hdpers of America, Local Un¬ 
ion No. 25. A. E L. V. W.E Mead, Inc., CA. 
Mass., 230 E2d 576, cert dism. 77 S.Ct 21, 352 
U.S. 802, 1 LEd2d 37. 

Impairnifint of TOtes by discrimiiiatoiT geo- 
graphic dassiilcatioii 

U.S.—W.M.CA. Inc, v. Simon, N.Y., 82 S.Ct 1234, 
370 U.S. 190, 8 L.Ed.2d 430, on remand 208 
F-Supp. 368, revd. on oth. grds., 84 S.Ct 1418, 377 
U.S. 633, 12 L.Ed.2d 568. 

Ciear and concrete adversity of intereat re- 
qnired 

U.S.—Baker v. Cair, Tenn., 82 S.Ct. 691, 369 U.S. 186, 
7 L.Ed.2d 663, on remand, 206 ESupp. 341. 

State of Wis. v. Zinunennan, D.CWis., 205 
ESupp. 673. 
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12.10. U.S.—Baker v. Carr, Tenn., 82 S.Ct 691, 369 
U.S. 186, 7 L.Ed-2d 663, on remand, 206 F5upp. 
341—Powefl V. McCormack, DistCoU 89 S-Ct 
1944, 395 U.S. 486, 23 L.Ed.2d 49L 
Oosndl V. Hairis, D.COhio, 521 ESupp. 956, 
aflfd. CA, 703 F.2d 216. 


D.C.—Powell V. McCormack, C.A., 395 F.2d 577, 129 
U.S.App.D.C 354, affd. m part. revd. in part on 
Oth. grds. 89 SCt. 1944, 395 U.S. 486, 23 L.Ed.Zd 
491. 

Qnestion arising only as part of defense 
U.S.—International Ass’n erf" Machinists, AFL-CIO v. 
Central Airlines, Inc., C.ATcx., 295 F.2d 209, 
revd. on oth. grds. 83 S.Ct. 956, 372 U.S. 682, 10 
LEd.2d 67, reh. den. 83 S.Q. 1533, 373 U.S. 947, 
10 L.Ed.2d 702—Booth v. Lemont Mfg. Cbrp,. 
CA.Ill, 440 F.2d 385, cert. den. 92 S.a. 231, 404 
U.S. 916, 30 L.Ed.2d 190, reh. den. 92 S.a 671, 
404 U.S. 1026, 30 L.Ed.2d 677. 

Jurisdiction not conferred by Seventeenth 
AmeiMiment 

U.S.—Phillips V. Rockefeller, D.C.N.Y., 321 F.Supp. 
516, affinned 435 F.2d 976. 

ConstRutional riaims iritiumt mmt 
U.S.—Groundhog v. Keder, C.A.CM£l., 442 E2d 674— 
Garvin v, Rosenau, CAMich., 455 E2d 233. 

Matter cemduded by prior Si^reme Court ded- 
sions 

U.S,—LouisvUIe & N.R. Co. v. Bass, D.C.Ky., 328 
ESupp. 732. 

Sobstantiality doctrine remains federal mle 
U.S.—Hagans v. Lavine, N.Y., 94 S.a. 1372, 415 U.S. 
528, 39 L Ed.2d 577. On remand 505 F.2d 727, on 
remand 399 F.Supp. 421, vac. on oth. grds. 527 
E2d 1151, app. affer remand, 536 F.2d 525. 
mS. U.S.—Rosado v. Wyman, N.Y., 90 S.a. 1207, 
397 U.S. 397, 25 L.Ed.2d 442, ou remand, D.C, 
322 F.Supp. 1173, affd., CA., 437 F.2d 619, affd. 
91 S.a. 2169, 402 U.S. 991, 29 L^2d 157. 

Braniff Inlem., Inc. v. Florida Public Service 
Comnnssion, C.A.Fla,, 576 F.2d 1100. 

IZJO, U.S.—Mahone v. Wadefle, CAJ^a., 564 E2d 
1018, cert. den, 98 S.a 3122, 438 U.S. 904, 57 
L.Ed.2d 1147. 

Farmer v. Catmull, D.CUtah, 339 F-Supp. 70. 
ConstitutHHifli claim held witbont mmt 
U.S.—Paladino v. City of Omaha, D.CNeb. 335 
ESupp. 897, affd., CA, 471 E2d 812. 

12.25. U.S.—Boone v. Wyman, D.C.N.Y.,. 295 
ESupp, 1143, affd., C.A, 412 F.2d 857, cert. den. 
90 S.a. 600, 3% U.S. 1024, 24 L.Ed-2d 518—Tri- 
pktt V. Tiemann, D.C.Neb,, 302 F.Supp. 1239. 
1230. U3.—Tanner v. Armeo Steel Corp., D.CTex., 
340 F.Supp. 532. 

Use of federal funds 

U.S.—^Tanuer v, Arraco Steel Corp., D.C.Tcx., 340 
ESupp. 532. 

13. U.S.—Duggins V. Hunt, C AOkL, 323 F.2d 746— 
MeCabe v. Nassau County Medical Center, C.A 
N.Y., 453 E2d 698. 

hfapp V. Board of Ed. of City of Chattano<^ 
Tenn., D.CTenn., 341 F.Supp. 193, affd., CA., 477 
E2d 851, cert den. 94 S.a 445, 446, 414 U.S. 
1022, 38 L,Ed,2d 313—Jim Young Development 
Corp. V. State Highway Commission of Ma, D.C 
Mo., 56 ER.D. 38. 

State court action jurerequisite undes* circom- 
stances 

U.S.—Rowan v, PinneU, CATex., 453 E2d 963. 
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133. U3.—Braniff Intem., Inc. v. Florida Public Ser¬ 
vice Commisdon, CAFla., 576 F.2d UOO. 

14. U3.—McGuirc v. Sadler, C.ATcx., 337 F.2d 902. 

Natkmal Cold Storage Co. v, Pori of New York 
Anthority, D.C.N.Y., 286 ESupp. 1016. 

20. U3.—Brody v. MeCoy, D.CN.Y., 257 F.Supp. 
209. 

24. Interference witii reasonaUe expectancy 
held inaufSdent 

U3.—Guaidianship of Fricto v. Qty of Palm Springs, 
D.CCaL, 328 F3upp. 716. 
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25. U.S.—Heame v. Smylie, Idaho, 84 S.Ct. 1917, 378 
U.S. 563, 12 L.Ed.2d 1036. 

Marshall v. Hare, D.C.Mich., 227 F.Supp. 989, 
revd. on oth. grds. 84 S.Ct. 1912, 378 U.S. 561, 12 
LEd.2d 1036—Everett v. Riverside Hose Co. No. 
4, Inc., D.C.N.Y., 261 F.Supp. 463~-Sayre v, U.S., 
D.C.Ohio, 282 F.Supp. 175—U.S. v. School Dist. 
151 of Cook County, 111., D.C.Ill., 301 F.Supp. 201, 
mod. on oth. grds., C.A., 432 F.2d 1147, cert. den. 
91 S.Ct. 1610, 402 U.S. 943, 29 L.Ed.2d 111. 

Election cases 

U.S.—Pontikes v. Kuspcr, D.C.IU., 345 F.Supp. 1104, 
affd. 94 S.Ct, 303, 414 U.S. 51, 38 L.Ed.2d 260. 

Limitatioii on assertion of fourteentii amend- 
ment ri^t in federal courts 

U.S.—Jeffcrs v. Whitky, C.A.N.C., 309 F2d 621. 

Brick V. Board of Ed., School Dist. No. I, Den- 
ver. Colo., D.C.CoIo., 305 F.Supp. 1316—Com of 
Pau ex rei. Feiling v. Sincavage, D.C.Pa., 313 
F.Supp. 967, affd., C.A.. 439 F.2d 1133. 

“Necessity” and “appropriateness” defined 
U.S.—Crosley v. Davis, D.C.Pa., 426 F.Supp. 389. 
Int^tional discrimination 
U.S.—Amold V. Ballard, D.C.Ohio, 448 F.Supp. 1025, 
reconsideratioii of D.C, 390 F.Supp. 723. 

26. UJS-—DufFieid v. Charleston Arca Medical Cen- 
ter, Inc., CA.W.Va., 503 F.2d 512. 

Adekalu v. New York City, D.C.N.Y., 431 
F.Supp. 812—Grasso v. U.S., D.C.Mo., 535 
RSupp. 309, affd. CA., 716 F.2d 907. 

D.C.—^Amos Treat & Co. v. Securities and Exchange 
Cotnmission, C.A., 306 F.2d 260, 113 U.S.App. 
D.C. 100. 

Not cyeiy case involTing fraud and duress, etc. 
U.S.—BastUne v. City of San Dicgo, C.A.Cal., 256 F.2d 
421, cert. den, 79 S.Ct. 96, 358 U.S. 865, 3 LEd 2d 
98. 

Due process not inyohed 
U.S.—^Mason v. Delaware County, D.CPa., -331 
F.Supp. 1010. 

Control of urban renewal program 

U.S.—Male v. Crossroads Associates, D.C.N.Y., 337 
F.Supp. 1190, affd. CA., 469 F.2d 616. 
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27. U.S.—Baker v. Carr, Tcnn., 82 S.a. 691, 369 U.S. 
186, 7 L.£d.2d 663, on remand, 206 F.Supp. 341. 

Hehnsley v. City of Detroit, Mich., C.A.Mich., 
320 F.2d 476—LUce v. Carter, C.A.Mo., 448 F.2d 
798, cert. dea. 92 S.Ct. 1309, 405 U.S. 1045, 31 
L.Ed.2d 588, on remand, D.C, 353 F.Supp. 405, 
affd. 486 F,2d 552—Whitc v. Beal, CA.Pa., 555 
F.2d 1146. 

Sincock v. Terry, D.C.DeL, 207 F.Supp. 205, 
affd. 84 S,Ct 1449, 377 U.S. 695, 12 L.Ed.2d 
620—Thigpen v. Meyers, D.CWash., 211 F.Supp. 
826, affd. 84 S.a, 1905, 378 U.S. 554, 12 L.Ed.2d 
1025—^Ddozier v. Tyronc Arca School Bd., D.C. 
Pa., 247 F.Supp. 30—Mclnnis v. Shapiro, D.C.IU., 
293 F-Supp. 327, affd. 89 S.Ct. 1197, 394 U.S. 322, 
22 L.Ed.2d 308—Grcater Fremont, Inc. v. City of 
Fremont, D.COhio, 302 F.Supp. 652—Talbot v. 
Rotnney, D.C.N.Y., 334 F.Supp. 1074. 

Fla.—In re Advisory Opinion to the Goveraor, 150 
So.2d 721. 

Radal discrimination 

(1) U.S.—Gilmorc v. City of Montgomery, Ala., D.C. 
Ala., 176 F.Supp. 776, mod. on oth. grds., C.A., 277 
F.2d 364, on remand 337 RSupp. 22, remd. 473 R2d 
832, cerL den. 94 S.CX 215, 414 U.Si 907, 38 L.Ed.2d 
145, revd. in part on oth. grds, 94 S.Ct 2416. 

(4) Other matters. 

U.S.—^Village of ArHngton Heights v. Metropolitan 
Houtiag Devdopment Corp., IU., 97 S.Ct 555, 429 
U,S. 252. 50 L.Ed.2d 450, on remand 558 F.2d 
1283, cert den. 98 S.Ct 752, 434 U.S, 1025, 54 

» Yjj nji «no 


Kennedy Park Homes Ass’n v. City of Lacka- 
wanna, N.Y,, CA.N.Y., 436 R2d 108, cert. den. 91 
S.Ct. 1256, 401 U.S. 1010, 28 L.Ed.2d 546. 

Lynch v. Kenston School Dist. Bd. of Ed., D.C. 
Ohio, 229 F.Supp. 740—Spangler v. Pasadena City 
Bd. of Ed.. D.CCal., 311 F.Supp. 501—Hunter v. 
City of Ann Arbor, D.C.Mich., 325 F.Supp. 847. 

Apportionment of state legislature 
U.S.—Baker v. Carr, Tenn., 82 S.Ct. 691, 369 U.S. 186, 
7 LEd.2d 663, on reanand, 206 RSupp. 341. 

Eqnal protection not inyolved 
U.S.—Wallis V. Blue, D.CKan., 263 RSupp. 965— 
Booth V. Lcmont Mfg. Corp., D.C.IU., 304 F.Supp. 
235, affd., C.A., 440 R2d 385, cert. den. 92 S.Ct. 
231, 404 U.S. 916, 30 L.Ed. 190, rch. den. 92 S.Ct. 
671, 404 U.S. 1026,30 LEd.2d 677—Caropagnuolo 
V. Harder, D.C.Conn., 319 F.Supp. 414, case remd., 
C.A., 440 F.2d 1225, 

Not every right that conceivably 
could be wedged within literal breadth 
of due process demands federal protec- 

27.5. U.S.—Davis v. Passman, CjULa., 571 F.2d 793, 
revd. on oth. grds. 99 S.Ct. 2264, 442 U.S. 228, 60 
L.Ed.2d 846. 

A federal court should not nile on 
the validity of a state regulation on the 
sole ground that it was not properly 
adopted under state law by a state 
administrative agency.^’-*® 

27.10 U.S.—Walker v. Mintzes, C.A.6 (Mich.), 771 
F.2d 920, disagreeing with contrary language in 
Spruytte v. Walters, 753 F.2d 498. 

28. U.S.—Ayala v. District 60 School Bd. of Pueblo, 
Colo., D.CCdo., 327 RSupp. 980~K]otz v. Ohio 
Adult Parole Authority, D.C.Ohio, 330 F.Supp. 
665, affd., C.A., 492 R2d 1243, two cases, cert. 
den. 95 S.Ct 97, 419 U.S. 853, 42 LEd-2d 85. 

Ho^tal perfonning Services for county, reyer> 
sion in county 

U.S.—Eaton v. Board of Managers of James Walker 
Memorial Hospital, D.C.N.C., 164 F.Supp. 191, 
affd., C.A., 261 F.2d 521, cert. den. 79 S.Q. 941, 
359 U.S. 984, 3 L.Ed.2d 934. 

Goyemment myohement must be shown 
U.S,—Holtcm V. Crozer-Chcster Medical Center, D.C. 
Pa., 419 F.Supp. 334, remd. and vac. on oth. grds., 
CA., 560 R2d 575. 
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29. U.S.—McGuire v. Sadier, C.A.Tex., 337 R2d 902 
—Pcacc V. City of Center, Tex., C.A.Tcx., 372 
F,2d 649. 

Swift V. Fcmrth Nat. Bank of Cdumlxis, Ga., 
D.CGa., 205 RSupp. 563. 

Relief in state courte 

(3) Other instances. 

U.S.—Branch v. School Dist No. 7 of RavaUi County, 
D.C.Mont., 432 F.Supp. 608. 

30. U.S.—Glenwai Devdopment Corp. v. Schmidt, 
D.C.Puerto Rico, 336 RSupp. 1079, motioa den. 
356 F.Suk>. 67—Jefvey v. Martin, D.C.Va., 336 
F.Supp» 1350—Knisley v. Monroc, D.C-Miph., 539 
F.Supp. 849. 

31. U.S.—Uke V, Certer, CA.Mo, 448 F,2d 798, 
cert. den, 92 S.Ct 1309,405 U.S. 1045, 31 L,Ed.2d 
588, on remand, D.C., 353 F.Supp. 405, affd. 486 
R2d 552. 
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343* U3.—Jeffcrs v. Whitlqr, CA.N.C., 309 F.2d 
621.. 

Brick V. Board of Ed., School Dist No. 1, Den- 
ver, Colo., D.CCok>., 305 FSopp. 1316--Haaf v. 
Board of County Com’rs of Benton County, D.C 
Minn., 337 RSuf^ 772. 


Nor does the constitutionality of a 
state law, as denying an ille^timate 
child the right to inherit from his puta¬ 
tive father, constitute such denial of 
equal protection of law as to present a 
substantiai federal question.^'*-® 

34.6. U.S.—Walker v. Walker, C.A.S.C., 274 R2d 
425, cert. den. 80 S.Ct. 1626, 363 U.S. 849, 4 
L.Ed.2d 1731, reh. den. 81 S.Q. 37, 364 U.S. 857, 
5 L.Ed.2d 82. 

35, U.S,—^Reynolds v. State of Ga., C.A.Ga., 640 
F.2d 702, reh. den. 645 F.2d 72, cert. den., 102 
S.Ct. 326, 454 U.S. 865, 70 L.Ed.2d 165. 

Barkey v. Firearms Control Bd., D.C.N.Y., 293 
RSupp. 420. 

36, U.S.—Chance v. County Bd. of School Trustees of 
McHenry County, 111., C.A.I11., 332 R2d 971— 
Magaziner v. Montemuro, C.A.Pa., 468 F.2d 782. 

U.S. ex rei. Hart v. Maroney, D.C.Pa., 230 
F.Supp. 468—Lupino v. Tahash, D.C.Minn., 252 
RSupp. 225, cert. den. 87 S.Ct. 1290, 386 U.S. 984, 
18 L.Ed.2d 233, reh. den. 87 S.Ct. 1489, 386 U.S, 
1043, 18 L.Ed.2d 617—Wood v. Conneaut Lake 
Park, Inc., D.CPa., 258 F.Supp. 777, affd., C.A., 
386 R2d 121, cert. den. 88 S.Q. 1660, 391 U.S. 
907, 20 L.Ed.2d 422—Hombeak v. Hamm, D.C. 
Ala., 283 F.Supp. 549, affd. 89 S.Q. 47, 393 U.S. 9, 
21 L.Ed.2d 14. 
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36.10. Alleged incompetency or negligence etc. 

(2) Other matters, 

U.S.—Christman v, Com. of Pa., D.C.Pa. 275 F.Supp. 
434, cert den. 89 S.Q. 195, 393 U.S. 885, 21 
L.Ed2d 161. 

43, U.S.—Alexander v. FogUani, C.A.Nev., 375 F.2d 
733-Sigafus v. Brown, C.A.I11., 416 R2d 105. 

Lcnske v. Sercombe, D.C.Or., 266 F.Supp. 609— 
Conovcr v. Montemuro, D.C.Pa., 304 F.Supp. 259 
—Haley v. Troy, D.C.Mass., 338 F.Supp. 794. 

In erimiiial trial 

(2) Other instances. 

U.S.—Malone v. Emmet, D.C.Ala., 278 F.Supp. 193. 

Qrcunistances held insuffident to confer juris- 
diction 

U.S.—U.S. ex rcl Hcrrington v. Mancusi, C.A.NY., 
415 F.2d 205. 

45, U.S.—Roberts v. Twin Fork Coal Co., D.C.Ky., 
223 F.Supp. 752—Askinas v. Goldman, D.C 
Mass., 298 F.Supp. 1217. 

49. U.S.—Bralcy v. Gladden, C.A.Or.. 403 F.2d 858. 
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50. U.S.—Wyandotte Chemical Corp. v. Qty of 
Wyandottc, D.C.Mich., 199 Supp. 582, revd, on 
oth. grds., C.A., 321 F.2d 927. 
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59. U.S. — Bradford Tp. v. Illinens State ToU Hlghway 
Authority, C.A.ni., 463 F.2d 537, cert. den. 93 
S.a. 518, 409 U.S. 1047, 34 L.Ed.2d 499. 

62. U.S.—^Luterman v. Levin, D.CMd., 318 FAipp. 

11 . 

62.5; U.S.-^Cox V. Shepherd, D.CCal., 19? F.Supp. 
140—Frfth Ave. Peace Parade Committee v. Hoo- 
ver, D.C.N.Y., 327 F.Supp. 238. 

Jurlsdiction not automatic 
U.S.—Lord V. KcUey, D.CMass., 223 F.Supp, 684, app. 
dism., C.A.. 334 F.2d 742, cert den. 85 S.Q. 650, 
379 U.S. 961, 13 L.Ed.2d 556. 

62.10. U.Sv—Davi» v. Passman, La., 99 S.Ct 2264, 
442 U.S. 228, 60 L.Ed.2d 846. 

Hactley v. Sioux City Sc New Orleans Barge 
lines, Inc», CA-Pa., 379 F.2d 354. 

Grabinger v, Conlisk, D.CIIL, 320 RSupp. 1213, 
affd., CA., 455 F.2d 490. 
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Circimistances held insufficient to confer jiiris> 
diction 

U.S.—Deglau v. Franke, D.CR.L, 184 F.Supp. 225— 
Bauer v, McLaren, D.CIowa, 332 F-Supp. 723. 
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62.15. U.S.—Lang v. Colonial PipeKne Co., D.C Pa., 
266 F.Supp, 552, affii, C.A., 383 F.2d 986—Nixon 
V, Haxnptoa, D.CPa., 400 F,Supp. 881, afFd. 535 
F2d 1247. 

62J20. U.S.—Tanner v. Armco Steel Corp., D.C.Tex., 
340 F.Supp. 532. 

6330. U.S.—Martinolich v. Dean, D.CMias.. 256 
F Supp. 612—Hombeak v. Hamm, D.C Ala., 283 
F.Supp. 549, affd. 89 S.Q. 47, 393 U.S. 9, 21 
L.Ed.2d 14—Solomon v. LaRose, D.C.Neb., 335 
F.Supp. 715. 

63.60. U.S.—Perry v. Grenada Municipal Separate 
School Dist., D.C.Miss., 300 F.Supp, 748. 

Protection against state action 

(2) U.S.—Spampinato v. M. Breger & Co,, D.C.N.Y., 

166 F.Supp. 33, 35, rearg. den. 176 F.Supp. 278. 

Jmrisdictioii laddng 

(3) Othcr instances. 

U.S.—Sardas v. Anagnost, C.A.I11., 332 F.2d 111. 

Booth V. General Dynanucs Corp., D.C.III., 264 
F.Supp. 465. 
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64. U.S.—^Allen v. County School Bd. of Prince Ed- 
ward County, D.C.Va., 207 F.Supp. 349—Sams v. 
CMiio Valley General F(ospital Ass’n, D.C.W.Va., 

. 257 F.Supp- 369—Rose Chalet Functions Corp. v. 
Evans, D.C.Mass., 264 F.Supp. 790—Hammond v. 
South Carolma State CoUege, D.C.S.C., 272 
F.Supp. 947—Speake v. Grantham, D.C.Miss., 317 
F.Supp. 1253, affd., C.A., 440 F.2d 1351—Rich- 
mond Ed. Ass’n v. Crodcford, D.CVa., 55 F.R,D. 
362. 

Statote relating to mroceedings in yindication of 
dvil rights, etc. 

(2) Statute ndther creates rights nor confers jurisdic- 

tk>n. 

U.S.—Barr v. U.S., C.A.N.M., 478 F.2d 1152, cert. den. 
94 S.et 233,414 U.S. 910, 38 L.Ed.2d 148—Gon- 
zalez V. Young. C.A.N.J.. 560 F.2d 16a affd. 99 
S-Ct 1905, 441 U.S. 600, 60 L.Ed.2d 508, rqecting 
Vazquez v. Ferre, 404 F.Supp. 815. 

G>lorable constitutional claims sufficient 

U.S.—Johnson v. Harder, C.A.Conn., 438 F.2d 7—Ro- 
berson v. Harder, C.A.Conn., 440 F.2d 687—Cam- 
pagnuolo V. Harder, C.A.Conn,, 440 F.2d 1225. 

WBczynski v. Harder, D.C.Conn., 323 F.Supp. 
509. 

IMsciimination against women in public enqiloy- 
ment 

U.S.—Eslinger v. Thomas, D.C.S.C., 340 F.Supp. 886, 
affd. in part; revd. in part on oth. grdsi, CA., 476 
F2d 225. 
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6i. U.S.—Busdc V. Ung, C.A.La., 383 FJd 766. 

66 . IJil.—Biyant v. Harrelson, D.C.Tex., 187 F.Supp. 
738—^Ricdotti v. Warwick School Conunittee, 
D.CR.L, 319 F.Supp. 1006. 

66.15. U.S.—Quarles v. State of Tcx., D.CTex., 312 
F-Supp. 835—Blaze v. Moon, D.CTex., 315 
F-Supp. 495, afifd., CA., 440 F.2d 1348—Paschal 
V. Perduc, D.CJTa., 320 F,^. 1274. 

Jurisdiction held to eidst despite defendants* 
immimity 

UA—Latsen v. Gibsoo, CA-Cal, 26? F.2d 386, cert. 
den. 80 8.0. 106» 361 UiL 848, 4 LEtUd 87. 

Limited to violatioa of equal rights 

U.S.—^Youttg V. Harder, D.CKan., 36l F.Supp. 64. 

66J0. U.S.—AJberda v. Noeli. D.CMidb., 322 
FSupp. 1379—Hagen v. St Ruil Bd. crf^ Ed. of 

' Indqpentfeni School Dist No. 625, D.CMiiiiit., 333 
F.Sijpp. 1355—Non-Resident Taxpayers Ass’n v. 

36CJ.S.1986P.P.—2 


Munkdpality of Philadelphia, D.G.NJ., 341 
F.Supp. 1139, affd. 92 S.a. 2061, 406 U.S. 951, 32 
L.Ed.2d 340, affd., CA., 478 F.2d 456-Chapman 
V. Reynolds, D.CVa. 378 FSupp. 1137. 
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66.25. U.S.—White v. Board of Ed. of Hobbs Munici¬ 
pal School Dist. No. 16, C A.N.M., 448 F.2d 258. 

Property rights 

U.S.—McManigal v. Simon, C.A.I1L. 382 F.2d 408, cert. 
den. 88 S.Ct 1099, 390 U.S. 980, 19 L.Ed.2d 1276, 
reh. den. 88 S.Ct. 1405, 390 U.S. 1036, 20 L.Ed.2d 
297. 

Martin v. King, D.C.Colo., 298 F.Supp. 420, 
affd. C.A., 417 F.2d 458. 

69. U.S.—Mitchell v. Louisiana High School Athletic 
Ass*n, C.A.La., 430 F.2d 1155. 

Right of personal liberty 

U.S.—Elsen v. Eastman. C.A.N.Y., 421 F.2d 560, cert. 
den. 91 S.Ct 82, 400 U.S. 841, 27 L.Ed.2d 75. 

Russo V. Shapiro, D.C.Conn., 309 F.Supp. 385— 
Roberge v. PhUbrook. D.C.Vt., 313 FSupp. 608. 

(2) Loss required 

71. U.S.—Elsen v. Eastman, C.A.N.Y., 421 F2d 560, 
cert. den. 91 S.O. 82, 400 U.S. 841, 27 L.Ed.2d 
75—Mitchell v. Louisiana High School Athletic 
Ass’n, C.A.La., 430 F2d 1155. 

71,5. U.S.—McCullough V. Redevelopment Authority 
of City of Wilkes-Barre, C.A.Pa.. 522 F2d 858. 

McClellan v. Stiapuo, D.CConn., 315 F.Supp. 
484—Shannon v. Western Elee. Co., D.C.Mo., 315 
FSupp. 1374—Santiago v. McElroy, D.C.Pa, 319 
FSupp. 284—Cross v. Board of Sup’rs of San 
Mateo County, D.C.Cal., 326 FSupp. 634, affd., 
C.A., 442 F.2d 362—Dorsey v. Communhy Stores 
Corp., D.C.Wis., 52 FR.D. 13—Stout v. Whitcak- 
er, D.C.Tenn., 379 F.Supp, 218. 

Inadequacy of procedures iiLToIyed in tmninat- 
ing public housing tenancies 

U.S.—Escalera v. New York City Housing Authority, 
C.A.N.Y.. 425 F.2d 853, cert. den. 91 S.Ct 54, 400 
U.S. 853, 27 L.Ed.2d 91. 

McMichael v. Chester Housing Authority, D.C. 
Pa., 325 FSupp. 147. 

Constitutionality of replenn procedures 

U.S.—Wheeler v. Adams Co.. D.C.Md., 322 F.Supp. 
645. 

Deidal of sterilization by public hospital 

U.S.—MeCabe v. Nassan’County Medical Center, C.A. 
N.Y-., 453 F.2d 698. 

Procedure for susp^ion of dri?er’s license 

U.S.—McNamara v Malloy, D.CVt., 337 FSupp. 732. 

72. U.S,-Hali V. Garson, CA.Tcx., 430 F.2d 430, 
app. affer remand 468 F2d 845. 

Bolger V. VS^ D.CN.Y., 189 FSupp. 237, affd., 
C.A., 293 F.2d 368, revd. on oth. grds. 83 S.Q. 

■ 385, 371 U.S. 392, 9 L.Ed2d 390—Henderson v. 
Goeke, D.CPa., 329 FSupp. 1160. 

Matter inapprop^te for federal action 

U.S.—OverstDck Bodk Co. v. Barry, D.C.N.Y.,. 305 
FSupp. 842, affd., C.A., 436 F.2d 1289- 

72S. U.S.—Bimbaum v. Trussell, CAJ4.Y., 347 
F^ 86-^ohnson v. Hood, C.A.Miss., 430 F.2d 
610- 

Lenske v. Sercombe, D.COr., 266 FSupp. 609— 
Burruss v. Wilkerson, D.C.Va., 301 F.Supp. 1237— 
Russo V, Shapiix), D.CCmn., 309 F.Supp. 385. 

FUing fee for pursuing administratiTe rmedy 

US.—Bodor v; East Coventry Tp., D.CJ*a, 325 
FSupp. 1102. 

Disdiarge of alieim 

US.—^Dougall V, Su^uman, D.CJl.Y., 330 F.Supp. 
265. 
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72.10. US.—Gautreaux v, Romney, CA.I1L, 448 
F.2d 731. 
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Cases based on racial discrimination fall within 
"tbe equal rights” proyision, etc. 

U.S.—Jordan v. Hutcheson, CA.Ya., 323 R2d 597. 

28 U.S.C.A. § 1343(3) in now 28 U.S.CA. 
§ 1343(aX3). 

Motel accommodatioiis 

U.S.—Smith V. Holiday Inns of America, Inc., D.C. 
Tenn., 220 FSupp. 1, mod. on oth. grds., CA., 336 
F2d 630. 

Civil serrice employmoit 

U.S.—Mow Sun Wong v. Hampton, D.C.CaL, 333 
F.Supp. 527, revd. on oth. grds., C.A., 500 F2d 
1031, cert. gr. 94 S.Ct 3067, 417 U.S. 944, 41 
L.Ed.2d 664, affd. 96 S-Q. 1895, 426 U.S. 88, 48 
L.Ed.2d 495, ou lexmmd, D.C., 435 FSupp. 37. 

Discruninafory use of town zoning ordinance 
U.S.—English v. Town of Huntington, D.CN.Y., 335 
FSupp. 1369. 

Residency requirement for admission to bar 
U.S.—Lipman v. Van Zant, D.C,Miss., 329 F.Supp. 391. 
72.15. U.S.—McNeese v. Board of Ed. for Communi- 
ty Unit School Dist. 187, Cahokia, III., IlL, 83 
S.Ct. 1433, 373 U.S. 668, 10 L.Ed.2d 622. 

Cary v. Board of Ed. of Adams-Arapahoe School 
Dist. 28-J, Aurora, Colo., D.C.Colo., 427 F.Supp. 
945, affd. C.A., 598 F2d 535. 

Against teachers and principals 
(2) U.S.—Brooks v, School Dist. of City of Moberly, 
Mo., CAMo., 267 F2d 733, cert. den. 80 S.a. 196, 
361 U.S. 894, 4 LEd.2d 151. 

72.20. U.S.—Gilmore v. City of Montgomery, Ala., 
D.C.AJa., 176 FSupp. 776, mod. on oth. grds., 
C.A., 277 F2d 364. On remand 337 FSupp. 22, 
remd. 473 F.2d 832, cert. den. 94 S.Q. 215, 414 

U. S. 907, 38 L.Ed.2d 145, revd. in part 94 S.Ct 
2416. 

Battle V. Municipal Housing Authority for City 
of Yonkers, D.C.N.Y., 53 F.R.D. 423. 

72.30. U.S.—Baker v. Regional High School Dist 
No. 5, D.C.Conn., 432 FSupp. 535. 
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73. U.S.—Jordan v. Hutcheson, C.A.Va., 323 F2d 
597. 

Donoghue v. Behler, D.C.NJ., 429 F.Supp. 403. 
D.C.—0’Hair v. US., D.C, 281 FSupp, 815. 

Claim held not snffidently substantial 
US.—Chicago Joint Bd., Amalgamated Clothing Wwk- 
ers of America, AFL-CIO v. Chicago Tribune Co., 
C.A.II1., 435 F.2d 470, cert. den. 91 S.Ct, 1662.402 
US. 973, 29 L.Ed,2d 138. 

Murphy v. Facendia, D.C.Colo., 307 F.Supp. 
353. 

73S. U.S.—Jordan v. Hutcheson, CA.Va„ 323 F.2d 
597. 

74. U.S.—Bright V. Bae^er, D.CKy.,' 336 F.Supp. 
527. 

Elections to CongresS ^ 

(2) 28 U.S.C.A § 1343(3) is now 28 U.S,C.A 
§ 1343(aX3). 

Discrimination in r^istration 
(2) Other instancc. 

U.S.—US V. Penton, D.C.Ala.. 212 F.Supp. t93. 

Uneqnai legislatiTe rqiresentation 
(2) Other matters. 

US.—Baker v. Carr, Tenn., 82 S.Ct, 691, 369 U.S. 186, 
7 L.Ed.2d 663, on remand, 206 F.Supp. 341—Gray 

V. Sandeis, Ga., 83 S.a. 801. 372 US. 368, 9 
L.Ed.2d 821. 

Davis V. Synhorst, D.C.Iowa, 217 F.Supp. 492, 
affti, 84S.a 1918. 378 US. 565, 12 1037, 

sujq). 231 F.Supp. 540. 

Exhanstioii of adminirtratiTe remeiMes 

US.-aive y. Beamel D.CN.Y., 433 F.Supp. 172. 
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§ 28 FEDERAL COURTS 
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76. U.S.—Kostohryz v Hursh, D.C.Mmn., 329 
F.Sopp. 319—Sexritella v. &igdman, D.CNJ., 

339 RSupp. 738. 

77. State mcmae tax 

(3) Other cases involving state income taxes whcre 
fedentl cmirt dkl not have jcrisdictioa. 

U.S.—C3xay v. Morgan, C.A.Wis., 371 F.2d 172, cert. 
dcn. 87 S-Ct. 1484, 386 U.S 1033, 18 L.Eci.2d 596. 

Disputes eonceming the eorrect 
amounts payable in welfare cases are 
treated, for jurisdictional purposes, not 
merely as involving property rights, 
but some sort of right to exist in socie- 
ty, which K a personal right^^ 

79S. US.—JeAnson v. Harder, CA.Conn.. 438 F.2d 
7. 

Wilczynsld w. Harder, D.C.ComL, 323 F.&ipp. 
509, 

Additioiial payinents wiiere fetiwr nnemi^yed 
US.—Henry v. Beth, D.C Ala s k a, 323 F.Supp. 418. 
Measarement of inc^itiYe -earnii^ payioatts 
US.—Rt^jersoB v. Harder, C«A.Gxm., 440 F.2d 687. 
Dedsctibilitsr of work-related expenses 
US.—Campagnuolo v. Harder, C.A-Ccmii., 440 F.2d 
1223. 

The Supreme Gourt of the United 
State has held that the federal courts 
have jurisdiction of civil rights action 
under the statute far deprivation, un¬ 
der eoior of law, of equal rights, with- 
out any distinction between personal 
Kbaiies and proprietary rights."”'^^ 

79-10. U.S.—Lynch v. Household Fnwnce Corpora- 
tkm, 92 &a. 1113, 405 U.S. 538, 31 L.E<L2d 424^ 
reJi. deo. 92 SCt 1611; 406 U.S. 911, 31 L.Ed.2d 
822, on nanand 360 F.Sapp. 720. 

KoeifgBa V. Jackson, D.CMiniu, 355 F.S«^. 
243, afKL 93 SCt. 1502, 410 U.S 976, 36 L.Ed.2d 
173. 

Loss of pea^oB 

U5.—Kabdka v. Oty of New Ycwt, D.C.N.Y., 353 
FSopp, 7- 

8<L5. US^-nNorlandcr v. Schlcch, D.CMmn., 345 
F.Stq^, 595. 

8000. UJ5.—Adams v, Egley, D.CCaL, 338 F.Supp. 
614, affd. in part, nvd. in part on oth. grds., CA., 

492 F.2d 324. 

Mont—Ham v. Hdy Rosary Hospital, 529 P.2d 361, 

165 Mont. 369. 

nnw miwMital powers of Indian tribe 

(2) Other statements. 

US.r—Spotted Ea^ v. Bladtfeet Tribe of Bladcfect 
Tncfiiwi Reservation, City of Browning, D.CMonL, 

301 FAipp. 85. 
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80.15. U.S.—Koch V. Zuieback. D.CCaL, 194 
FSupp. 651, affd., CA., 316 F.2d 1. 

80.20. U.S.—Stinson v. Rndi, D.C.Ga.^ 317 F.Sui^ 
581. 

Kan.—ThcMnas v. Dudi^, 494 P.2d 1039, 208 Kan. 
684. 

80.25. U.S.—Farte y. Texas Instnisnent, Inc., CA. 
Tex-, 375 F.2d 629, cert den. 88 S.CL 480, 389 
U.S. 977, 19 L.Ed.2d 471—Chicago Jdnt Bd., 
Amalgamated Ctedng Workers of America, 
AFI^O V. Chica^ Tribune Co, CATIL, 435 
F.2d 470, cert den. 91 S.Ct 1662, 402 U.S. 973, 

29 L.Ed.2d 138. 

Spampinato v. M. Brego' A Co., D.CN.Y., 166 
FSupp. 33, rearg. deo. 176 FJSu|^ 278—Coont» v. 
Voorhees Colhge, D.C.S.C, 312 F.SU{q;>. 598, affiL, 
CA., 439 E2d 723—Driscdl v. Intenudteal Un¬ 
ion of Operatittg Engineers, Local No. 139, D.C 


Ws., 339 F.Supp. 757, affd., CA.. 484 F.2d 682, 
cert. dcn. 94 S Ct. 1490,415 U.S. 960, 39 LEd.2d 
575. 

8030. U.S.—Lasher v. Shafer, C-APa., 460 F.2d 343. 
Palmer v. O^utnbia Gas Co of Ohio, D.COhio, 
342 F.Supp. 241, affd., CA., 479 F.2d 153—Brown 
V. US, D.CAik., 342 F.Supp. 987, affd. in part, 
revd. in part co oth. gnis., C. A, 486 F.2d 284, on 
remand 374 F.Supp. 723. 

8035. U3.—Walker v. Bank of Amenca Nat Trust 
aiwi Sav. Ass*n, CA.,Cal., 268 F.2d 16, cert. dea. 
80 S.Ct 211, 361 U.S. 903, 4 I.-Ed.2d 158, reh. 
den. 80 S.O. 367, 361 U.S. 941. 4 LE<L2d 361. 

CuHen V. New Ywk State Ovil Service Comnns- 
sion, D.C.N.Y., 435 RSupp. 546, app. dism. C.A., 
566 R2d 846. 

A^^omted cotrasei 

U.S.—Jackson v. Hader, D.CMo.. 271 F3upp. 990. 

80.40. U3.—Leopold v. Young, D.CVl, 340 F3upp. 
1014—^Wood V. Brder, D.CWis., 54 F-R-D. 7. 

Patmtly oBlawfiil behayior 

U.S.—Ayala v. District 60 Scbool Bd. of PucWo, Colo., 
D.CColo., 327 RSupp. 980. 

8035. U3.—German v. Schmidt, DCWis^ 330 
RSupp. 480. 

Peijiiry 

U.S.—Tyler v. Parks, D.C.Mo,, 331 FJSapp. 346. 
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8030. U3.—Jwdan v. Hutaheson, CA-Va., 323 F.2d 
597—Bumett v. Shoat, CA.Tex., 441 F2d 405, 
af^. after remand 485 F.2d 1249. 

Great Lakes Inter-Trfeal Counctl, Inc. v. Voigt, 
D.CWis., 309 RSupp. 60—Davb v. Weir, D.C. 
G«., 328 F.Supp. 317.. 

§ 29 . Cases Arising und^ Treaties 
of United States 

library References 
Federal Courts <^162. 

81. U3.—Vo-gara v. Aertrfkrt “Soviet Airhnes”, 
(General Dept. of Intcrn- Air Servkes, Union of 
Soviet Sodalistic Repof^jes), D.CNeb., 390 
RSupp, 1266. 

Treiriy not inrdyed 

U3.—Littell V. Nak^ CA.Ariz., 344 F.2d 486, cert 
tfcn. 86 S-Ct 531, 382 U3. 986, 15 LE<L2d 474— 
Buedwld F. Ortiz, CA-CaL, 401 F2d 371. 

Leech TjhIci» Otizens Committee v. Leech Lake 
Band Cbippewa Indians, D.CMiim., 355 
F3upp. 697. 

loteamatioital dyU ayiation ctHiToitioa 

U,S.—Aerovias Interamericam» De Panama, SA. v. 
Boaid of County Com^rs of Dade County, Fla., 
D.CFla., 197 F3app. 230, revd. on oth. grds., 
CA, 307 R2a 802, cert. den. 83 S.Ct 543, 371 
U.S. 961, 9 L.Ed.2d 510, reh. den, 83 S.Ct 872, 372 
U-S. 932, 9 L.Ed.2d 736. 

^ort” within statote rdating Uy aBois 

U.S.—^Abdol-Rahman Omar Adra v. CHft, DCMd., 
195 F3upp. 857. 

Paramomit jorisdictioa 

U.S.—U.S. Y. State of WasL, D.C.Wasli., 459 F.Supp. 
1020, afRL, CA., 645 FM 749. 

Unde* Warsaw OmyentioB 

U5.—Greeawald v. Pan American World Airways, 
Inc., D.CN.Y., 547 RSupp. 159. 

81.10. U.S.—Ortman v. Stanxay Corp., CA.IIL, 371 
F.2d 154—Smith v. Canadian Pac. Airways, Lim¬ 
ited, CA.N.Y., 452 F.2d 798. 

Oliver v. Veterans Admimstration, D.CPuerto 
Rico, 519F.Supp. 112, 

PbdntifPs statna as firieadly nafkm hariag trea- 
ty reUdioDS witit Unit^ States fmafffdeat 

U5.—Rqrablic of Iraq v. First Nat. Bank of Chicago, 
CAUL, 350 F.2d 645. oert den. 86 S.CL 556^ 382 
VS. 982, 15 L.Ed2d 556. 


8115 U S —Dreyfus v. Von Finck, 534 F.2d 24, cert. 
den. 97 S-Ct. 102, 429 U.S. 835, 50 L.Ed.2d 101. 

Kenai Oil and Gas, Inc. v. Dept. of Interior, 
D.CUtah, 522 RSo^). 521, affd. and remd. C.A, 
671 R2d 383. 

81.20 U.S.—Aleut Lcague v. Atomic Energy Com- 

liisskin, D.CAlaska, 337 RSupp. 534. 

81 25 D C—Hanoch Tel-Oren v. Libyan Arab Re- 
MbKc. D.C. 517 RSupp. 542. affd. 726 F.2d 774, 
233 U.S. App.D.C 384, cert. den. 105 S.Q. 1354, 
84 LEd.2d 377. 

8130. U.S.—Huckins v. Duval County, Fla., C.A 
Fla., 286 F-2d 46, ceit den. 81 S.Ct 1673, 366 
U.S.’ 945, 6 L.Ed.2d 856. 

PyiV<-r V. Central & South West Corp., D.C.Okl., 
334 F.Supp. 752. 

8135. U.S.—Burat’s Heirs v. Board of Levee Com’rs 
of Oricans Levee Dist State of La., C-A.La., 
496 R2d 1336, cert, den. 95 S.Ct 625, 419 U.S. 
1049, 42 L.Ed2d 644. 

Brandtscheit v. Britton, D.C.Cal., 239 RSupp. 
652. 

82. U.S.—Upper Lakes Shipping Limited v. Interna¬ 
tional Longshoremcn’s Ass’n, D.C.N.Y., 33 

F.R.D. 348, 

§ 30- Cases Arising under Laws of 
United States Generally 

Library References 
Federal Courts <s=»191, 192.5, 
192.10. . 

Barron and Holtzoff, Federal 
Practice and Procedure §§ 51, 
3022 et seq. 
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83. U3.—Pan Am. Petroleum Corp. v. Superior 
Court of Del In and For New Castle County, 
Del. 81 S.Q. 1303, 366 U3. 656, 6 L.Ed.2d 
584—Baker v. Carr, Tenn., 82 S.Ct. 691, 369 U.S. 
186,7 LEd.2d 663, on remand, 206 F.Supp. 341— 
Qty of Gteenwood, Miss. v. Peacock, Ii^Qss., -86 
S.Ct 1800, 384 U.S. 808, 16 L.Ed2d 944. 

Carpet, linoleum and Resilient Tilo Layers, Lo¬ 
cal Union No. 419, Broth. of Piintees and AUied 
Trades, AFL-CIO v. Brown, CAColo., 656 F.2d 
564. 

Grabinger v. Conlisk, D.C.I11., 320 F.Supp. 1213, 
affd., CA., 455 F.2d 490—Confederated Housing 
Associates, Inc. v. Department of Housing A Ur- 
ban Devdopment D.C.Ark., 538 F.Supp. 115*^ 

Tort or contract cases 

U3.—Mullins v. First Nat Exchange Bank of Vi 
D.CVa., 275 RSupp. 712. 

Ssit institiited by state 

U.S.—Dlinois v. Qty of MUwaukee, Wis., 92 S.Ct 138 
406 U3. 91, 31 L.E<L2d 712. 

State of Tex. v. Pank^, CAN^iL, 441 F3d 23 
Statnte does not create substantiTe canse ' 
action 

U3.—Brown v. U.S., D.CArk.. 342 F.Supp. 987, afi 
in part, revd. in part on oth. grds., CA., 486 F. 
284, on remand 374 F.Supp. 723. 

83J1. U.S,—Antrey v. Williams A Dunlap, D.CL 
210 F.Sapp. 491, affd. in part revd. in part cm ol 
grds, CA., 343 F.2d 730, reh. den. 346 F.2d KX 
Dolgow V, Anderson, D.CN.Y., 43 F.RJ0. 4' 
83A U.S.—Seagraves v, Harris, CAGa., 629 F. 
385. 

Tabk Talk Pies of Westchester v. Strauss, D. 
N.Y., 237 F.Supp. 514-Freiikd v. W.U. Td. C 
D.CMd., 327 F.Supp. 954. 

83t.6. U.S.—Stokes v. Adair, CA-Va,, 265 F.2d 6 
cert den, 80 S.Ct 56, 361 UJS. 816, 4 LXd.2d < 
83 A UJS.—Assodatioa f<w the Preaeryatkm of Ft 
dom of Choice^ Inc. v. Smon. CA.N.Y., 299 F 
212—Fbster v. Iferl^, CAMkdw 330 F.2d 
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Strauss v. International Broth. of Teamsters, 
Cbauffeurs, Warehousemen and Helpers of Amer¬ 
ica, D.C.Pa., 179 F-Supp. 297. 

Case presenting attack on administration rahter than 
Talidity of state statute held not to involve federal 
question. 

U.S.—Kortz V, EUingson, D.C.Colo., 181 F.Supp. 857, 
Rules adt^ted by Congressional committee to 
protect witnesses 

U.S.—Randolph v. Willis, D.C.Cal., 220 F.Supp. 355. 
Judicia! decisions as well as congressional legis- 
lation induded 

U.S.—Ivy Broadcasting Co. v. American Tei. & Tei. 
Co., CA.N.Y., 391 F.2d 486. 

A federal common law right has 
been held to be one arising under the 
laws of the United States within the 
statute.*^’ 

83i>. U.S.—Illinois v City of Milwaukee, Wis., 92 
S.Ct, 1385, 406 US. 91, 31 LEd2d 712. 

Prescription Plan Service Corp. v. Franco, C A. 
N.Y., 552 F.2d 493. 

Ecologiod controversy affecting state 
U.S.—State ofTex. v. Pankey, C.A.N.M., 441 F.2a 236. 
83.10. U.S.—United Bonding Ins. Co. v. Alexander, 
C.A.Tex.. 413 F.2d 1025. 

OMStal States Gas Producting Co. v. Producing 
Properties, Inc., D.C.Tex., 203 F.Supp. 956— 
Quarks v. State of Tex., D.C.Tex., 312 F.Supp. 
835—Latch v. Tennessee Val. Autiwrity, D.C. 
Miss., 312 F.Supp. 1069~-Tape Industries Ass’n of 
America v. Younger, D.C.Cal., 316 F.Supp. 340, 
app. dism. 91 S.Ct 880, 401 U.S. 902, 27 L.Ed.2d 
801. 

Carefnl analysis required 
U.S.—Bamett v. Anaconda Co., D.CN.Y., 238 F.Supp. 
766. 

83.12. Failore to state daim 

D.C.-^Payne v. Government of. Dist. Columbia, 

C. A., 559 F.2d 809, 182 U.SAppD.C. 188. 

83J.4^ U.S.—United Mine Workers erf America v. 

Gibbs, Tenn., 86 S.Ct. 1130, 383 U.S. 715, 16 
LEd.2d 218. 

Jnrisdiction lacldng 

U.S.—McCall V. Shapiro, C.A.2, 416 F.2d 246. 

Kelky v, Shapiro, D.C.Conn., 305 F.Supp. 855, 
affd., C.A., 417 F.2d 1338. 

$3.16. U.S.—^Pan Am- Petroleum Corp v. Superior 
Court of Del. Iri and For New Castle County, 
DeU 81 S.a, 1303. 366 U.S. 656, 6 L.Ed.2d 
584—Baker v. Carr, Tenn., 82 S.Ct 691, 369 U.S. 
186, 7 L.Ed.2d 663, on remand, 206 F.Supp 341. 
Johnson v. City of Arcadia, Fla., D.C.FIa., 450 
F.Supp 1363. 

Jurisdiction not conferred by crimittal statotes 
U.S.—Daviditis v.’National Bank of Mattoon, CA.IIl., 
262 F.2d 884, cert. den. 79 S.Q. 1150, 359 U.S. 
1012, 3 L.Ed.2d 1037, reh. den. 79 S.a 1447, 360 
U.S. 940, 3 LEd.2d 1532. 

(2) Other matters. 

U.S.—Hhmui V. Home Ins.^Co., CA-Tcx-, 281 F.2d298, 
cert. den. 81 act 751, 365 U.S. 838, 3 L.Ed.2d 
747, rdi. den. 81 S.Ct. 1905, 366 U,S. 955, 6 
L.Ed.2d 1247. 

Van Daele v. Vinci, D,C.ni., 294 F.Supp. 71. 
Mere violation of niiion by-law held not to give rise to 
federal causc of action. 

U.S.—Guamacoia v, Kenin, D.C.N.Y., 234 F.Scqjp. 
429, affd.^ CA., 339 F.2d 371—Gnrton v. Mamiti, 

D. C.N.Y., 235 ESupp. 50. 

Price^Anderson Act dements not essential 

U.S.^-Stibitz V. General PuWic Utilities Corp., C.A.Pa., 
746 F.2d 993, cert den. 105 S.Q. 1 ^7, 84 LEd.2d 
334, superceding In re Three Mile Island Litiga- 
tion, 87 F.R.D. 433. 

Violation of Food, Dnig and Cosmetic Act 

U.S.—PowcII V. Kull, D.CPa., 329 F.Supp. 193. 
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83.18. U.S.—Smith v. Commanding Oflicer, Air 
Force Accounting and Finance Center, C.A.Cal., 
555 F.2d 234. 

Guthrie V. Alabama By-Produets Co., D.CAla., 
328 F.Supp. 1140, affd., C.A., 456 F.2d 1294, cert. 
den. 93 S.Ct. 1352, 410 U.S. 956, 35 L.Ed.2d 613, 
reh. den. 93 S.Ct 1524, 411 U.S. 910, 36 L.Ed.2d 
201 . 

83.20. U.S.—Jackson Transit Authority v. Local Div. 
1285 Amalgamated Transit Union, AFL-CIO- 
CLC, Tenn.. 102 S.Ct. 2202, 457 U.S. 15, 72 
L.Ed.2d 639. 

Bussey v. Harris, C.A.Ga,, 611 F.2d 1001. 

New York State Ass’n of Trial Lawyers v. Rock- 
efeller, D.C.N.Y., 267 F.Supp 148—Owens v. New 
York Cent. R. Co., DC.IIL, 267 FSupp. 252— 
Congress of Racial Equality (Target City Project) v. 
Commissioner, SociaI Sec, Administration, DC. 
Md., 270 F.Supp. 537—Eickhof Cortst Co. v. 
Great Northern Ry. Co., D.C.Minn., 291 F.Supp. 
44—Huftstetler v. Davies, D.C.Ga., 309 F.Supp. 
1372—Femandez-Roque v. Smith, D.C.Ga., 539 
F.Supp. 925. 
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83.22. U.S.—Salerno v. American League of Profes- 
sional Baseball Clubs, C.A.N.Y.. 429 F.2d 1003, 
cert. den. 91 S Ct 462, 400 U.S. 1001, 27 L Ed.2d 
452. 

National Cold Storage Co. v. Port of New York 
Authority, D.C.N.Y., 286 F.Supp. 1016. 

83J24. U.S.—Pan Am. Petroleum Corp. v. Supenor 
Court df Del. In and For New Castle County, 
Del., 81 S.Ct 1303, 366 U.S. 656, 6 L.Ed.2d 584. 

Snapp V. U.S. Posta! Scrvice-Texarkana Manage¬ 
ment Sectional Center, C.A.Tex., 664 F.2d 1329. 

DeCampli v. Greeley, D.C.N.J., 293 F.Sur). 746 
—Davidsem v. General Finance OMpt., D.C.Ga., 
295 F.Supp. 878. 

Indian suing tribal coondl 

U.S.—Lefthand v. Crow Tribal Councfl of Crow Tribe 
of Indians of Mont., D.CMont, 329 F.Supp. 728. 

Justiciable controyersy; special damages 

U.S.—Greater Hartford Free Bridgc Ass’n v. Grcatcr 
Hartford Bridge Authority, D.C.Conn., 172 
F.Supp. 244, affd., CA., 265 F.2d 656. 

Exeeutive orders 

U.S.—Dreyfus v. Von Finck, 534 F.2d 24, cert. den. 94 
S.Ct. 102, 429 U.S. 835, 50 L.Ed.2d 101. 

83.26. U.S.—Insley v. Joyce, D.C.IU., 330 F.Supp. 
1228—Aleut League v. Atomic Energy Cwni:^ 
sion, D.C.Alaska, 337 F.Supp. 534. 

83 J8. U.S.—Fairfax Countywide Citizens Ass’n v. 
Fairfax Coimty, Va., C.A,Va., 571 F.2d 1299, cert. 
den. 99 S.Q. 722, 439 U.S. 1047, 58 L.Ed.2d 706. 
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83.30. Violatloii of federal criminal statate, 
etc. 

(2) Held not alone sufBdent. 

U.S.—Oppenheim V. Steriing, C.A.C 0 I 0 ., 368 F.2d 516, 
cert den. 87 S.Ct 1357, 386 U.S. 1011,18 L.Ed.2d 
441, reh. den. 87 S.Ct 2127, 388 U.S. 925, 18 
L.Ed.2d 138a reh. den. 88 S.a. 757, 389 U.S. 
1059, 19 L.Ed.2d 861. 

Powd* of courts to afford remedies 

U.S.—Brewer v. Hoxie School Dist No. 46 of Lawrence 
County,' Arit, CA.Aik., 238 F.2d 91. 

83.32. U.S,—Dr^fits v. Von Finck, 534 F.2<124, cert. 
den- 97 S.a. 102, 429 U.S. 835, 50 L.Ed.2d 101. 

/ 8334. U.S.—PairfBtt Countywide Citizens Ass’n v. 
Fairfax County, Va., CA.Va., 571 F.2d 1299, cert. 
den. 99 SwCt 722, 439 U.S. 1047, 58 L.Ed.2d 706. 

Wells V. Wells, D.C.Ky;, 240 F.Supp. 28^-Lutz 
V. U3. Postal Service, DjCN.Y., 538 F.Supp. 1129. 

8336. U.S.—Beck v. Miriam, CA-Mich., 293 F.2d 
333. 
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Only applies when property ri^ts are involved 

U.S.—Qayton v, Shaw, C.A.Tex., 548 F.2d 1155, cert. 
den. 98 S.Ct. 220, 434 U.S. 873, 54 L.Ed.2d 153. 

Sociat Secnrity Act bars action by medicare 
provider 

U.S.—H»lley Memorial Hosp., Inc. v. Schweiker, C.A. 
Kan., 689 F.2d 905. 

Action cballenging determination of medicare 
provider not federal question 
U.S.—Americana Healthcare Corp. v. Schweiker, C.A. 
Ind., 688 F.2d 1072, cert. den. 103 S.a 1187, 459 
U.S. 1202, 75 L.Ed.2d 434. 

8338. U.S.—U.S. for Use and Benefit of Empire 
Plastics Corp. v. Western Cas. & Sur. Ca, C.A. 
Colo., 429 F.2d 905—Merrill Tenant Council v. 

U. S. Dept of Housing and Urban Devdcq>mcnt 
(HUD), C.A.I1L, 638 F.2d 1086. 

Bryant v. Donnell, D.CToin., 239 F.Supp. 681 
—Brown v. State Realty Co., D.C.Ga., 304 F.Supp. 
1236—Kois V. Breicr, D.C.Wis., 312 F.Supp. 19-— 
Loncassion v. Leekity, D.C.N.M., 334 F.Supp. 282 
—Lutz V. U.S. Postal Service, D.C.N.Y., 538 
F.Supp. 1129. 

La.—Pool V. Kemper Ins. Group, App., 386 So.2d 1006, 
writ ref., Sup., 391 Sa2d 456. 

Capehart Act 

U.S.—Continental Cas. Co. v. Allsop Lumber Co., C.A. 
Mo., 336 F 2d 445, cert den. 85 S.Q. 662, 379 U.S. 
968, 13 LEd.2d 561. 

Department of Agriculture Appropriation Act 
U.S.—Adams v. Greeson, C.A.Okl., 300 F.2d 555, 
Jurisdiction lackhig under Hill-Burton Act 
U.S.—Don V. Okmulgee Memorial Hospital, C.A.C^., 
443 F.2d 234. 

Rogers v. Provident Hospital, D.C.II1., 241 
F.Supp. 633. 

National Enviroumental FoUcy Act 
U.S.—Olivares v. Martin, C.A.Tex., 555 F.2d 1192. 
Sierra Club v. Frochlke, D.C.Tex., 359 F.Supp. 
1289. 

Jurisdiction laddng under Idaho Admission Act 
U.S.—State of Idaho ex rd. Moon v. &ate Bd. of 
Examiners, CAJdabo, 567 F.2d 858, cert den. 98 
S.a. 3144, 438 U.S. 915, 57 L,Ed.2d 1160. 

Nor^west Ordinance 

U.S,—Swimming Turtle v.- Bqard of County Com^rs of 
Miami County, 'DjC.Ind., 441 F.Supp, 374, 

Occupational Safety and Health Act 

U.S.—Marshall v. Reinhold <3onst., Inc.,.D.CFla.^ 441 
F.Supp. 685. 

Truth in Lending Act 

U.S.—Brame v. Ray BQls Rnance <3orp., D.CIN.Y., 85 
F.R.D. 568. 

Privacy Act 

U.S.—Parks v. U.S. Inmnml Revemje Service, CA. 
Kan., 618 F.2d 677. 

Federal Trade Commission Act 
D.C—Assooiation of Nat. Advatisers, Inc. v. F.T.C, 
CA., 617 F.2d 611, 199 U.S.App.D.C 29. 

Legal Services Corporation Act 
U.S.—San Juan Legal Services, Inc, v. L^al Services 
Corp., C.A.Pucrto Rko, 655 F,2d 434, . 

Jnrisdiction lacfcing imder Atomic Enogy Act 
U3.—UNC Resources, Inc. v, Benally, D.CAr^ 518 
F.Supp. 1046. 

Jnrisdiction laddng undor ComprefaensiTe Eiih 
ployment and Training Act 

U.S^—Omsortiom ci Cmumunity Based Ofganiratioas 

V, Donovau, D.CCaL» 530 F3upp. 520., 

84. U.S.—Rizzo V. Odode, 96 RO. 59«, 423 U.S. 362, 
46L.BdL2d56L 

Foutttain v. Metropolitan Atlantic Rapid Trantit 
Authority, CA.Ga., 678 FOd 1038. 

Martardla v. Kdley, D.C.N.Y., 349 F.Sapp. 575, 
op. supp. 359 F.Sapp. 478—FcU v. Annour, D.C 
Tenn., 355 F.Supp. 1313—Partido Nuevo Pn^re- 
sista v. Gerineldo Barreto Perez, D.CPucrto Rico, 
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507 F.Supp. 1164, revd. on oth grds. 639 F.2d S25, 
cerL den. 101 S.Ct. 23IS, 451 U.S. 985, 68 L.Ed.2d 
842—Arto v Broom, DC.CoIo., 518 F.Supp. 669. 

Rdxsrson v. Great Am. Ins. Companies of New 
York, D.CGa., 48 F R.D. 404. 

Ind —Riiwr v. Raines, 409 N E 2d 575, 274 Ind 113. 
Fefkral coort held withcHit jurisdiction tmder 
drcmostaiices 

US—AWinger v. Howard, 96 S.Ct 2413, 427 U.S. 1, 

49 LEd.2d 276. 

Counis V. Voorbees College, D,C.S.C., 312 
F.Supp. 598, affd-, CA.. 439 F.2d 725—Male v. 
Crossrtads Associates, D C N.Y., 320 FSuf^ 141. 
D.C—Brown v, Turner, D.C., 490 F.Supp. 939, affd. 

659 F.2d 1199. 212 U.S.App.D.C. 315. 

State limit af damjtgpq inunatedal 
U.S.—Salazar v. Dowd, D.CCoIo,, 256 FSupp, 220. 
Statute eqiutable power to enforce con- 

stitatiofial rights 

U.S.—Krafam v. Graham, CA-Ariz., 461 F.2d 703. 
Statnte coostmed 

XJ.S,—Johnson v. Ryder Truck Lines, Inc, C.A.N.C., 

575 F.2d 471, cert. den. 99 S.O. 1785, 440 U.S 
979, 60 L.Ed 2d 239. 

page 173 

yfS, D.C—^loseph V. LJ.S. Civil Service ComoiissicHi, 

C.A., 554 F.2d 1140, 180 U.S.App.D.C 281. 

Held Dot to arise ood^ tedoal law 
US.—^Flc»ida Federal Sav. and Loan Ass’n v. Bauer, 
D.CFk., 515 RSupp, 869, affd. C.A., 707 F.2d 
1217. 
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97.10. U.S.—Congress of Racial EquaUty (Target 
aty Prpjcct) V, Commissioner. Social Sec, Admin- 
istration, D CMd.. 270 F.Supp, 537. 

97.50, U,S.—Andrus v. Chaiicstcme Siooe Products 
Ca, Inc., Nev., 98 S.Ct 2002, 436 U.S. 604, 56 
L.Ed.2d 570. 

L & E Co. V. U.S,A. ea reL Ka^ Gypsum Co., 
CA.CaL, 351 F.2d 880. 

Anacooda Co. v. Ruckdshaus, D.C.Cblo., 352 
F-Supp. 697. 

UboitatkMis on ;^plicati(Mi of statote 
U.S,—U.S. for Use and Benefit of Central Rigging & 
Contracting Corp, v. Paul Ttshman Co., D.C.N.Y., 

32 F.ELD, 223. 

Cleaa Air Act 

U.S. V. Town of North Herapstead, CA.N.Y-, 610 F.2d 
1025. 

City of Chicago v. General Motors Corp., D.C. 
m., 332 F.Sopp, 285, affd,, CA., 467 F.2d 1262— 

U.S. Sted Corp. v. Fri, D.C.Ind., 364 F.Supp. 1013, 

D.C—Natutal Resources Defense CouncQ, Inc. v. 
RnckeMwns, D.C., 359 F.Supp. 1028. 

General AQotmeat Act 

U.S.—YcOcwfish V, City of StiHwater, CA.Okl., 691 
F.2d 926, cert. den. 103 S.a. 2087, 461 U.S. 927, 

77 L.Ed.2d 298. 

9735. U.S.—Jamaica Lodge 2188 of Brofe. of Ry. 
and S3, Qerks, Freight Handlera, Expu and Sta- 
tion finp. V. Railway Exp. Agency, Eic., D.C. 

N.Y., 200 FjSuj^. 253—U.S. for Use and Benefit 
Victory Elee, Corp. v. Maryland Oas. Co., 
D.CN.Y., 213 F.Sapp. 800, adhered to 215 
F-Supp. 700. 

IXC—Ass^n df Letter Caniers, AFL-C30 v. 

U3. Portal Service^ D.C. 333 F3upp. 566 l 
9730. UAr-US. for U«e and Benefit of Mapdd 
Bros. Ccmtracting Oop. v, P. J. Carlin Ot»it Co., 
aCRY., 254 RSupp. 637. 

97.<S5. U5.—Hot Oil Service, Ino. v. Hali, CAAriz., 

366 FJd 295. 

Moody V. McDanfeL D.CMiss., 190 FSupp. 

24—United Etoc, Oontractors As8’n v. Oidman, 
D.CN.Y., 238 RSopp. 758, affd., CA., 366 R2d 
776, cert dea. 87 S.Ct 753, 385 U.S. 1026, 17 
L.E<L2d674. 


liongsboremen^s and Harbor Workers’ Compen- 
s&tion Act 

D.C.—Tumer v. Christian Heunch Brewing Co., C.A., 
169 R2d 681. 83 U.S.App.DC 333. 

Statute as to form and scope of remedy 

U.S—Ruiidk V. Madigan, D.CCai., 331 F.Sur). 492, 
affd., CA, 458 R2d 1217, affd. in part revd. m 
part on oth. grds, 93 S.Ct. 1785, 411 U.S. 693, 36 
L,Ed.2d 596, reh. den. 93 S Ct. 2999, 412 U.S. 963, 
37 LEd,2d 1012. 

Resource Conservation and Recovery Act of 
1976 

DC.—Citizens for a Better Environment v. Costle, 
C.A., 617 R2d 851, 199 USApp.D.C. 269. 

Packers and Stockyards Act 
U.S.—De Jong Packing Co. v. U.S. Dept. of Agricul- 
turc, C.A., 618 R2d 1329, cert. den. 101 S.Q. 783, 
449 U.S. 1061, 66 L.Ed.2d 603. 

Buy American Act 

U.S.—Allis-Chalmers Corp. v. Amold, C.A.Or., 619 
F.2d 44. 
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97.70. U.S,—^Springdale Convalescwit Center v. 
Mathews, CA.Ga., 545 F 2d 943. 

Miller Act 

U.S.—Lasley v. U.S., for Use of Westerman, CA.Tex., 
285 F.2d 98—^Autrey v. Willianis and Dunlap, 
C.A.La., 343 F.2d 730, reh. den. 346 R2d 1007 
U.S, to Use of Monahan Insulation Co. v. Acme 
Missiles & Const. Corp., D.C.Pa., 221 F.Supp. 
733~U.S. for Use trfWcst Pac. Saks Co. v. Harder 
Indus. Contractors, Inc., D.C Or., 225 F.Supp. 699 
—U.S. for Use and Benefit of Sligh v. Fullerton 
Const Co., D.C.S.C, 296 F.Supp. 518, affd. 407 
F.2d 1339. 

D C.—U.S. to Use and Benefit of Bailey-Lcwk-WiUiams 
of Florida, Inc. v Peter Kkwit Sons Co. of Canada 
Limited. D.C, 195 F.Supp. 752, affd., C.A., 299 
F.2d 930, II2 U.S.App.D.C. 99. 

Inunigration and Nationality Act 
U.S.—Abwdun v. Martin OU Service, Inc., CA.I1L, 475 
F.2d 142, cert den. 94 S.Ct 57, 414 U.S. 866, 38 
L.Ed.2d 86. 

National Enviromnental Pdicy Act 
U.S.—Gage v. Ccmmonwealth Edison Co., D.C.IIL, 356 
RSuf^ 80. 

NatkHial Housmg Act 

U.S.—Peopk’s Rights Organization v, Bcthkhcm Asso¬ 
ciates, D.CPa., 356 RSupp. 407, affd., C.A., 487 
R2d 139S 

97.75. U.S.—Goniez v. Florida State Employment 
Service, CAJ%.. 417 F.2d 569. 

98, U.S.—National Astfn oS Letter Carriers, AFL- 
CIO V. Independent Postal System <rf America, 
Inc., CA.Okl., 470 R2d 265. 

Fnutking privileges of ccmgressinen 
U.S.—Hoellen v. Annunao, D.C.IU., 348 RSupp. 305, 
affd., CA., 468 R2d 522, cert den. 93 S.Ct 3001, 
412 U.S. 953, 37 L.Ed.2d 1006-Schiaffo v. Helsto- 
ski, D.C.NJ., 350 RStipp. 1076. AfSL in part, 
revd. in part on oth. g^. CA., 492 F.2d 413. 
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lil. U.S.—Martinez v. BdU, D.CRY., 468 RSupp. 
719. 

1.10. U.S.—43^ of Chariotte y. Local 660, intem, 
Ass’n of Firefightcrs, 96 S.Ct 2036, 426 U.S. 283, 

48 L E d. 2 d 636—Woolcy v. Maynard, N.H., 97 
S.a 1428, 430 U.S. 705, 51 L.Ed.2d 752. 

Redd V, Lambert, CA-Miss., 674 R2d 1032. 
Amoco Oil Co. v. Local 99, Intem. ftoth. of 
Elea Workers, AFU-CIO, D.C.R.L, 536 P.Sapp. ^ 
1203. 

D.C—Commem Cause v. Democratic Nat Cdmmittee, 
D.C, 333 RSupp. 803. 

By virtae of Cfril Righte Act of 1960 district court 
has jurisdicrion of action against state rdating to votii^ 
rights of negro citizens in a certain county. 


U.S —U S. v. State of Ala., Ala., 80 S.Ct. 924, 362 U.S. 
602, 4 L.Ed.2d 982, reh. den. 80 S.Ct. 1608, 363 
US. 857, 4 L.Ed.2d 1739. 

Jurisdiction held lacking in action brought by 
white persons 

US—Perkins v Banster, D.C.Md., 190 F.Supp. 98, 
affd., CA., 285 F2d 426. 

>Vbere defendants are federal officers acting 
under federal and not state lavr 
U.S.—Perkins v. Banster, D.CMd., 190 F.Supp 98, 
affd., C.A., 285 R2d 426. 

Ordinary private wrongs not included 
U.S.—Rosee v. Board of Trade of City of Chicago, 
CA.ni., 311 F.2d 524, cert. den. 83 S.Ct. 1693, 374 
U.S. 806, 10 LEd.2ci-1031. 

Niklaus v. Simmons, D.C.Neb., 196 F.Supp. 691. 
Aetion against dty and its oMcials 
U.S.—U.S. v. City of Jackson, Miss., C.A.Miss., 318 
F.2d 1, reh. den. 320 F.2d 870. 

Dr. Martin Luther King, Jr. Movement Inc, v. 
City of Chicago, D.C.ni., 435 RSupp. 1289. 
Actions not involving civil rights not included. 

U.S,—Swift v. Fourth Nat. Bank of Columbus, Ga., 
D.CGa., 205 F.Supp 563. 

Claim beld not within pnrview of court*s civil 
ri^ts jurisdiction 

U.S.—Doe v. Pringle, CA-Colo.. 550 R2d 596, cert. 
den, 97 S.Ct. 2179, 431 U.S. 916, 53 L.Ed.2d 227. 

Sokol V. University Hospital, Inc., 402 F.Supp, 
,1029. 

Controvmy between cotored persons not within juris¬ 
diction, 

U.S,—Reed v. Pcarson, C.A.Ala., 306 R2d 690. 
Snfficiency or pleading immaterial 
US.—York v. Story, C.A.ai., 324 F.2d 450, cert den. 
84 S.Ct. 794, 376 U.S. 939, 11 L.Ed.2d 659. 

ControTersy held not to involye civil ri^ts 
U.S.—Oklahoma High School Athletic Ass’n v. Bray, 
CA.Okl., 321 F,2d 269. 

Pendent jurisdiction declined where federal 
claim dismissed 

U.S.—Vediiola v. City of Chicago, D.C.IU,, 244 RSupp. 
45. 

No distinction between rights “secured” by, 
“arising under”, or “protected” by Consti> 
tution 

U.S.-Joe Lotiis Milk Co. v. Hershey, D.CIIL, 243 
F,Supp. 351. 

No distinction between human and property 
rights 

U.S.-4oc Louis Milk Co. v. Hershey, D.C.I1L, 243 
F.Supp. 351. 

Ho^itals not induded 

U.S.—Rogers v. Provident Hospital, D.C-Hl, 241 
F.Sur). 633. 

Proper regard for rightfiil independence of state 
action 

U.S.—Sarisohn v. A^iellate Division, Second DepL, 
Supreme Court of State of N.Y., D.CN.Y*, 265 
F.Supp. 455, 

Statute mmed at questions of personal Uberty 
rathet than property matters 
U.S.—MeCaU V. Shapiro, 416 R2d 246, 

Sodal Secnrity Act not dvfl rig^ statute 
U.S.—hlcCaU V. Shapiro, CA.Coim., 416 F.2d 246. 
Suspensiott of poHce officer 
UA^ynn v. Giamisso, D.CLa., 321 F.Supp. 1295. 
Eadhaustiott of adndnistrttive rdnedles 
U.S.—Esen v. Eartman, CAXY., 421 F.2d 560, cert 
dBn.'91 , S.Ct 82, 400 U.SL 841, 27- L.Ed;2d 75. 
Bessette v. Malloy, D.CVt, 325 F.Supp. 506. 
Discrimination based on- sex 
U.S.—EsHngcr v. Thomas, D.C.S.C, 340 F.Supp. 886, 
affd. in part, revd. in part on otit grds., CA., 476 
F.2d 223—H. Kesskr A Co, v. Equal Employment 
Opportunity Commission, D.CGa., 53 F.R.D. 330, 
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Suit for injunction against picketing of yessel 
not within admirahy 

U.S.—Marine Cooks & Stewards, AFL v, Panama S.S. 
Co., C.A.Wash., 265 F.2d 780, reh. den. 268 F.2d 
935, revd. on oth. grds., 80 S.Ct 779, 362 U.S. 365, 
4 L.Ed.2d 797, reh. den. 80 S.Ct. 1235, 363 U S. 
809, 4 L.Ed.2d 1151. 

1.52. U.S.—Karakatsanis v. Conquestador Cia. Nav., 
S.A., D.C.N.Y., 247 F.Supp. 423—American 
Mfrs. Mut. Ins. Co. v. Manor Inv. Co., D.C.N.Y., 
286 F.Supp 1007. 

Not cases under laws 

(I) U.S.—Huddleston v. Ohio River Co., CA.Pa., 
328 F.2d 789, cert. den. 85 S.Ct. 122, 379 U.S. 861, 13 
L.Ed.2d 64—Spears v. Ohio River Co., C.A.Pa., 406 
F.2d 344. 

Immigration and Nationality Act 
U.S —Lechich v. Rinaldi, D.C.N.Y., 246 F.Supp. 675. 
1.54. U.S.—Mitchell v. Trawler Racer, Inc., C.A. 
Mass., 265 F.2d 426, revd. on oth. grds., 80 S.Ct, 
926, 362 U.S. 539, 4 L.Ed.2d 941. 

Walker v. Dravo Corp., D.C.Pa., 210 F.Supp. 
386—^Testa v. Moore-Mc^rmack Lines, Inc., D.C. 
N.Y., 229 F.Supp. 154—Cunningham v. Bethldiem 
Steel Co., D.C.N.Y, 231 F.Supp. 934—American 
Mfrs. Mut Inc. Co. v. Manor Inv. Co., D.C.N.Y., 
286 F.Supp. 1007. 

1.56. U.S.—Grow V. Steel Gas Screw Loraine K, 
C.A.Mich., 310 F.2d 547—U.S. v. Ray. C.A.Fla., 
423 F.2d 16. 

Sociedad Amiadora Aristomcnis Panama, S.A. v. 
Tn-Coast S.S, Co., D.C.N.Y., 184 F.Supp. 738— 
Metropolitan Dade County v. One (1) Bronze Can- 
non, D.CFIa., 537 F.Supp. 923. 
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State conrt actkm as not prerequisite 

U.S,—Salyer Land Co v. Kings County, C.A.Cal., 285 
F.2d481, cert. den. 81 S.Ct 1094, 366 U.S, 917, 6 
L.Ed.2d 241. 

Matters held not related to intemal reyenue 
within court’s jurisdiction 

U.S.—Botsford v. RiddeU, C.A.CaI., 283 F.2d 298. 

Rigjit or inimiimty created by act mnst be es¬ 
sentia! element of plaintiffs case 

U.S.—Woikstein v. Fort of New York Authority, D.C. 
NJ., 178 F.Supp. 209. 

Actions or proceedings held witiiin statute as 
arising under an Act of Congress 

U.S.—^Arend v. De Masters, D.C.Or., 181 F.Supp. 761 
—Sonitz V. U.S., D.C.N.J.. 221 F.Supp. 762. 

Actions or proceedings held not to ‘*arise imder 
Act of Congress” within meaning of statote 

U.S.—^Woikstein v. Fort of New York Authority, D.C. 
NJ., 178 F.Supp 209—Leonzal v. Lcthert, D.C. 
Minn., 226 F.Supp. 791. 

Aetion against United States to qniet title to 
land coyered by tax lien 

U.S.—U.S. v. Creamer Industries, Inc., C.ATex., 349 
F.2d 625, cert. den. 86 S.Ct. 434, 382 U.S. 957, 15 
L.Ed.2d 361. 

Jurisdiction held not shown 

U.S.—Escro V. Storage &. Cartage, Inc. v. Frontier 
Distribution Line, Inc., CAN.Y., 456 F.2d 182. 

Spivak v. U.S., D.C.N.Y., 254 F.Supp. 517, affd., 
C.A., 370 F.2d 612, cert. den. 87 S.a. 1690, 387 
U.S. 908, 18 L.Ed.2d 625—Barlow v. Marriott 
Corp., D.C.Md., 328 F.Supp. 624. 


affd., C.A., 468 F.2d 25, afiTd. in part, revd. in part 
on oth. grds. 472 F.2d 1147, cert. den. 93 S.Ct 
2774, 412 U.S. 939, 37 L.Ed.2d 398. 

Discriminatory assessments 

U.S.—Jones v. North Bergen Tp., D.C.N.J., 331 
F.Supp. 1281. 

Jurisdiction lacking 

U.S.—Jacobson v. Tahoe Regional Flanning Agency, 

C. A.Cal., 566 F.2d 1353, affd. in pait, revd. in part 
on oth. grds., 99 S.Ct. 1171, 440 U.S. 391, 59 
L.Ed.2d 401, on remand, D.C, 474 F.Supp. 901. 

Prohibiting retired judges from practicing law 

U.S.—Schwartz v. Judicial Retirement System of New 
Jersey, D.CNJ., 584 F.Supp. 711. 

1.15. U.S.—Gonzalcz v. Young, N.J., 99 S.Q. 1905, 
441 U.S. 600, 60 L.Ed.2d 508. 

HarriscHi v. Brooks, CAMass., 446 R2d 404, 
app. after remand 519 F.2d 1358. 

U.S. V. Bibb County Deraocratic Exeeutive Com- 
mittee, D.C.Ga., 222 F.Sttpp. 493—Maryland Citi- 
zens Committee for Fair Congressional Redistrict- 
ing, Inc. V. Tawes, D.CMd., 226 F.Supp. 80— 
Gaunt V. Brown, D.COhio, 341 F.Supp. 1187, affd. 
93 S.Ct 69. 409 U.S. 809, 34 L.Ed.2d 71. 

Actions not inyolying ciyil rights not included 
U.S.—Olan Mills, Inc. of Tenn. v. Opelika, AJa., D.C. 
Ala., 207 F.Supp. 332—Gremillion v. Rmaudo, 

D. CLa., 325 F.Supp. 375. 

Under Sodal Security Act 
U.S.—Carter v. Stanton, Ind., 92 S.Ct. 1232. 405 U.S. 
669, 31 L.Ed.2d 569. On remand 350 F.Supp. 
1337, vac. on oth. grds. 94 S.Ct. 1916, 416 U.S. 
918, 40 L.Ed.2d 276, and 94 S.C. 1917, 416 U.S. 
918, 40 L.Ed.2d 277. 

There is no distinction between per- 
sonal liberties and proprietary rights 
as a guide to jurisdiction under the 
statute. 

1.16, U.S.—Lynch v. Household Finance Corp., 
Conn., 92 S.Ct 1113, '405 U.S. 538. 31 L.Ed.2d 
424, leh. den. 92 S.Q. 1611, 406 U.S. 911, 31 
L.Ed.2d 822, on remand 360 F.Supp. 720. 

Gilliard v. Craig, D.C.N.C., 331 F.Supp. 587, 
affd. 93 S.Ct 39. 409 U.S. 807, 34 L.Ed.2d 66, reh. 
den. 93 S.Q. 892, 409 U.S. 1119, 34 L-EdJd 
704—McQellan v. University Hdghts, Inc., D.C. 

R. I., 338 RSupp. 374. 

See also supra § 28b. 

1JO, U.S.—^Junes V. Alfrcd H. Mayer Co., Mo., 88 

S. a. 2186. 392 U.S. 409, 20 L.Ed.2d 1189. 

Dodge v. Nakai, D.C.Ariz., 298 F.Supp. 17— 

Adams v. City of Colorado Springs, D.CColp., 308 
RSupp. 1397, affd. 90 S.Ct 2197, 399 U.S. 901, 26 
L.Ed.2d 555, reh. den. 91 S.Ct 25,400 U.S. 855, 27 
L.Ed.2d 93—Local 858 of Am. Federatioh of 
Teachers v. School Dist. No. 1 in Denver County, 
State of Colo., D.C.Colo., 314 F.Supp. 1069—Mini 
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Pa., 293 F.2d 1—International Order of Job’s 
Daughters v. Unddiurg and Co., CA-CaL, 633 
R2d 912, cert. den, 101 S-Q. 3086, 452 U.S. 941, 
69 LEd.2d 956. 

Pendent jnrisdiction 

U.S.—Chester Barrie, Limited v. Chester Laurie, Limit¬ 
ed, D.CN.Y., 189 RSupp. 98. 
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49. U.S.—Coca-Cola Co. v. Foods, Inc^ D.C.S.D., 
220 RSupp. 101. 

Rnle ^lied whm'e unfair competiti<« claim is 
jtnned with 

(3) U.S,—Chester Barri^ limited v. Chester Laurie,, 
Limited, D.CN.Y., 189 F3upp 98. 

50. Claim not snbstantial 
(3) Other claims. 

U.S.—^Iding v. Anastem, D.CIU., 266 F.Suiq). 1015. 
50.10. U.S.—Koufakis v. Carvd,'CA.N,Y., 425 R2d 
892. 

American Facesight of Philaddphia, Inc. v, Fine 
ArtsStcriing SUvet, Inc., D.CPa., 268 F.St^. 656. 

infotronies Corp. v. Varian Associates Gorp., 
D.C.Tex., 45 RItD. 91. 

Statute based on Hom t. Onrder 

(1) Ui»,—American SecuiU Co. v. Shatterproc^ Glass 
Corp., D.CDeL, 166 F.Supp, 813, affd., C.A, 268 R2d 
769, cert den, 80 S.CL 210, 361 U.S. 902, 4 L.Ed.2d 
157, rdi. den. 80 S.Q. 584, 361 U.S. 973, 4 L.Ed.2d 
553. 

Snbstantial character of federal daim 

(1) U.S.—American Securit Co. v. Shatterproof Glass 
Corp., D.CDeL, 166 RSupp. 813, affd., C.A., 268 F.2d 


769, cert den. 80 8.0. 210, 361 U.S. 902, 4 L.E(L2d 
157, reh. den. 80 S.Q. 584, 361 U.S. 973, 4 L.Ed.2d 
553. 

(2) U.S.—American Sccurit Co. v. Shatterproof Glass 
Cotp., 166 RSupp. 813, affd., C.A., 268 R2d 769, cert 
den. 80 S.Q. 210, 361 U.S. 902, 4 L.Ed.2d 157, reh. 
den. 80 S.Ct 584, 361 U.S. 973, 4 L.Ed.2d 553. 

(3) Other matters. 

U.S.—^A H, Emery Co. v, Marcan Products Corp., 
CAN.Y., 389 R2d II, cert den. 89 S.Ct 109, 393 
U.S. 835, 21 L.Ed.2d 106. 

Qaim for unfair competition held not stated, 
ctc. 

U.S.—American Dairy Queen Corp. v. Augustyn, D.C 
m., 278 RSupp. 717. 

Mere primity of institution of law suits as not 
condnsiTe test 

U.S.—^Telephonics Corp. v. Lindiy & Co„ D.CN.Y., 
192 F.Supp. 407, affd., CA. 291 R2d 445. 

Liberal constmetion reqoired 
U.S.—Wham-O-Mfg. Co. v. Paradise Mfg. Co., C.A. 
Cal., 327 F.2d 748. 
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50.15. U.S.—American Foresight of Philadelphia, 
Inc. v. Fine Arts Sterling Silver, Inc., D.C.Pa., 268 
F.Supp. 656. 

50.20. U.S.—Rosette v. Crown Record Co., D.C. 
N.Y„ 266 F.Supp. 393. 

SOaS. U.S.—Fry v. Layne-Westein Co., CA.Mo., 
282 R2d 97—Wham-O-Mfg. Co. v. Paradise Mfg. 
Co., CACal., 327 F.2d 748. 

Lyon V. General Motors Corp., D.CIU., 200 
F.Supp. 89. 

Requirement as to eridence 

(1) U.S.—Channel Master Corp. v. JFD Electronics 
Corp., D.C.N.Y., 260 F.Supp. 568, rearg. den. 262 
RSupp. 292. 

(2) U.S.—^American Securit Co. v. Shatterproof Glass 
Corp., D.CDel., 166 RSupp. 813, 824, affd., CA, 268 
R2d 769, cert. den. 80 S.Q. 210, 361 U.S. 902, 4 
L.Ed.2d 157, reh. den. 80 S.Q. 584, 361 U.S. 973, 4 
L.Ed.2d 553. 

(3) Other statements. 

U.S.—Rosette v. Crown Record Co.,' D.CN.Y., 266 
RSupp. 393. 

Claims as sepinate groimds for canse of actjon 

U.S.—American Securit Co. v. Shatterproof Glass 
Corp., Del.. 166 F.Supp. 813, 814, affd., CA., 268 
F.2d 769, cert. den. 80 S.Q. 210, 361 U.S. 902, 4 
L.Ed.2d 157, reh. den. 80 S.Q. 584, 361 U.S. 973, 4 
L.Ed-2d 553. 

50.30. U.S.-Astor-Honor, Inc. v. Grosset & Donhq), 
Inc., C.A.N.Y., 441 R2d 627. 

Northern Music Corp. v. Pacemaker Muaic Ca, 
D.C.N.Y., 248 FSupp. 278—Rosette v. CrtiWn 
Record Co., D.CN.Y., 266 F.Supp. 393. ■ 

OrerliQtping or interretung in proof reqiuijred 
U.S.—Channel Master Corp. v. JFD Electronics Corp., 
D.CN.Y., 260 RSupp. 568, rearg. den. 262 F.Supp. 
292. 

50,35. U.S.—Hazel Bishop, Inc. v. Perfemme, Inc., 
C.A.N.Y., 314 R2d 399, 5 A.L.R.3d 1031. 

Pet^ent jurisdiction 

U.S.—Pium Tree, Inc. v. Sdigson, D.CPa., 350 F.Supp. 
441. 
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50.40. U.S.—River Brand Rice Mills, Inc. v. General 
Foods Corp., CAtex., 334 FJ2d 770, cert dem 85 
S.Ct. 716, 379 U.S. 998, 13 L.Ed.2d 700. 

Schulman v. Huok Finn, Inc., D.CJdtiut,, 350 
RSupp. 853, affd., CA., 472 R2d 864. 

Some proof not germane to pateat connt 
U.S.—American Securit Co. v. Shatterproof Glass 
Corp., D.CDd., 166 F.Supp. 813, affd., C.A, 268 
F.2d 769, cert. den. 80 S.Q. 210, 361 U.S. 902, 4 
L.Ed.2d 157,-reh. den. 80 S.Q. 584, 361 U.S. 973,4 
L.Ed.2d 553. 
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IiiTftlidity of patent bs net precliuimg jnrisdic- 

U.S.—0’Bnen v. Westinghouse Ekc. Cwp., CA.Pa., 
293 1. 

50^. —Fry V. Layne-Westfim Co., C.A-Mo., 

282 E2d 97. 

Universal Sewiag Mach. Co. v. Stasdard Sewing 
Eqmpmcnt Coip., D.C.N.Y., 185 F^uj^. 257. 

Proof not rdefant; different pieraoc» 

U.S—^Pctersoa System, Inc. v. Morgan, D.CPa., 228 
F.Supp. 744. 

5030. U.S.—Engefhard Indi^ries, Inc. v. Research 
Iixstnmienta! Corp., C.A.CaL, 324 F.2d 347, ccrt 
den. 84 S,Ct. 122a 377 U.S, 923, 12 L.Ed2d 215. 

50.60. U.S.—Dekec, Inc. v. Laster, C.A.Ohio, 326 
F.2d 443. 

DepriratHMi of jnrisdktioii of nonfederal claim 
bdd not antomatic 

U.S—Sunbeam Lighdng Co v. Pacific Associated 
lightmg Inc., CA.Cal.. 328 F.2d 300. 

Rnle applkd as to copyrigbt cases 

U.S.—G. P. Putnain*s Scms v. Lancer Books, Inc., 
D.CN.Y., 251 F.Supp. 210. 
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523. Compnlsory colIIltm^laiIn 

(2) Other instanccs. 

U.S—Hy-Way Systems, Inc. v. Jadair, Inc., D.C.Wis., 
311 F3upp. 454. 

52.10. PremissiTe conntoidami 

(2) U.S.—Hy-Way Systems, Inc. v. Jalair, Ina, D.C 

Wis.. 311 F.Sapp. 454. 

52.20. U.S.—Denys Rsher (Spirograph) Limited v. 
Louis Mane & Co. of W.Va., D.CW.Va., 306 
F3t^ 956. 

Connterdaira hdd related to patent infringe- 
meiit 

U.S.—Hy-Way Systems, Inc. v. Jadair, Inc., D.C.Wis., 
311 F3upp. 454. 
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52J0. Compiilsofy covnterdaim subject to 
federal jnrisdktioii 

U,S.--Kou&kis V. Car^ C.A.N.Y., 425 F2d 892 

52.25. U3.—Denys Fisher ^^rirograph) limited v. 
Louis Mkx & Co. of W.Ya.. D.C.W.Va., 306 
F.Supp. 956. 

523Q. U3.—Denys Fisher (Sfrirc^raph) Limited v, 
Loais hfant & Co. of W.Va., D.CW.Va., 306 
RSupp. 956. 

CottBterdaun held siiffid»t% stdwtairtial to 
siqqKNrt jnrisdictimt 

U3.-—Denys Rsher (^wt^taph) Limited v. Louis 
Marx & Co. of W.Va., D.CW.Va., 306 F3opp. 
956. 

§ 35(1). Actions Relating to Com- 
m€rce 

Library References 
Federal Courts <s=>196. 

53. U3,—Winningham v. U.S. Dept of Eousing and 
. IJrfeaii Devdopment, CA.Ga., 512 F.2d 617. 

Westiagjbouse Elee. Corp. v. Reed & Martin, 
Inc., D.Chf.Y., 310 F.Supp. 653, affd., CA, 439 
F.2d 1268—Baker v. Central & South West Corp., 
D.COkJ., 334 F.Supp. 752. 

Actims lidd widiin federal jiirisdiction 

(6) Other actkms. 

U3-^Wi«soa V. Miles, D.CTex., 421 F.Supp. 107. 

A^iog» held aot to arise mtder fectol laws 

(1) U.S,-^orthern Naturai Gas Co. v. Cities Service 

Ofl Co.. D.CIowa, 182 F.Supp. 155. 

Cases not myolring interstate conunerce, ete 

U3.—Chkago & N.W. Ry. Co. v. Toledo, P. & W.R. 
Co, CA.IU., 324 F.2d 936. 
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54. U.S.—AUegheny Airlines, Inc. v. Pennsylvania 
PuWic Utility Commission, C.A.Pa., 465 F.2d 237, 
cen. den. 93 SCl 1367. 410 U.S. 943, 35 L.Ed.2d 
609—Antterson v. United PaperwcMkers Intem. 
Union, AFL-CiO, CA.Minn., 641 F.2d 574. 

U.S. V. Boca Raton Capital Corp., D.CFla., 285 
RSupp. 504—Quon v. Stans, D.CCaL, 309 RSu^). 
604. 

Gager & Goldberg, Inc. v. U.S., D.CConn., 44 
RR.D. 477. 

Snits hdd to arise under law regnlating com- 
merce 

(4) U.S—Ackert v. Ausman, D.C.N.Y,, 198 F.Supp. 
538, mandamus den., CA, 299 F.2d 65—Wills v. Trans 
World Arlines, Inc., D.CCal., 200 F.Supp. 360U-Wag- 
ner v. World Widc Automobiles Corp., D.CN.Y.. 201 
F.Supp. 22—Serritclla v. Engelman, D.C.NJ., 339 
F.Sui^. 738. 

Snits held not to arise nuder law regnlating 
commo-ce 

(4) U.S.—Fort Authority Bondholders Protective 
Committec v. Port of New Y<Mk Authority, D.CN.Y, 
270 F.Supp. 947, affd., CA. 387 R2d 259—Mamber v. 
Second Federal Sav. & Loan Ass’n of Boston, D.C. 
Mass., 275 F.Supp. 170—Equal Employment Opportu- 
nity Commission v. Woolco Dept. Store, D.CLa., 321 
F.Suj^. 811, OTder vacated and remanded 460 F.2d 301. 

Jnrisdictioa to aid administrative agencies 
U.S.—N.L.R.B. V. British Auto Parts, Inc., D.C.Cal, 
266 RSupp. 368, affd., C A. 405 R2d 1182, cert. 
den. 89 S.a 1625, 394 U.S. 1012, 23 L.Ed.2d 39. 

Stetnte held not to create canse of action 

U.S.—B. R Goodrich Co. v. Northwest Industrie, Inc., 

C. A.Del., 424 F.2d 1349, cert. den. 91 S.Q. 41, 400 
U.S. 822, 27 LEd.2d 50. 
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55. U.S.—State of Or. By and Througb State Highway 
Commission v. Tug Go*Getter, D.C.Or., 299 
F.Supp, 269, raod. in jmuI on oth. grds., affd. in 
part, revd. in part on oth. grds., CA., 468 F.2d 
1270. 

pa^ 201 

56. U.S.—Cunningjmm v. &ie R. Co., CA.N.Y., 266 
F.2d 411, on remand D.C., 243 F.Supp. 571, affd., 

D. C., 358 R2d 640. 

57. U.S.-Seagraves v. Hams, C.A.Ga., 629 F.2d 385. 

Stewart v. Hevebne, D.C.Neb., 283 F.Supp, 842. 
N.Y.—Petroleum Cargo Camers, Limited v. Unitas, 
Inc., 220 N.y.S.2d 724, 31 Misc.2d 222, affil. 224 
N.Y.S.2d 654, 15 AD.2d 735. 

58.5. U.S.—Commerdal Metals Co. v. Balfour, Guth- 
rie, & Co., Ltd., CATex., 577 F.2d 264. 

No jnrisdiction to grant private relief 
U.S.—Ve-Ri-Tas, Inc. v. Advertising Review CounciI of 
Metropolitan Denver, Inc., 411 F.Supp. 1012, affd. 

C. A., 567 R2d 963; cert, den. 98 S.Q. 2238, 436 
U.S. 906, 56 L.Ed.2d 404. 

59. U-S,—Jackson v. Martin Cb., D.CMd., 180 
F.Supp. 475—Stewart v. Hevclone, D.C.Ndo., 283 
F.Suiq). 842—Marquez v. Hardin, D.CCal., 339 
RSupp. 1364. 

Irving Tnist Co. v, Nationwide Ldsure Corp., 

D. CN.Y., 93 RRD. 102. 

Tests fcH* detemimatiott 

(5) Other tests. 

U.S.—Guinasso v, Padfte Rrst Federal Sav. and Loan 
Ass'n, CA.Or.. 656 F.2d 1364, cert. den. 102 S.Ct. 
1716, 455 U.S. 1020, 72 LE(L2d 138, 

Eickhof Const. Cp. v. Great Northern Ry. Co., 
D.CMinn., 291 F.Supp. 44. 

Commixte danse as significant soorce of power 
U.S.—Murphy V. Cokmial Federal Sav. & Loan Ass’n, 
CAJ4.Y., 388 R2d 609. 

page 202 

60. U.Si.-rCollidotrcuucs, Inc. v. Stuyvesant Ins. Ca> 
D.CPa., 290 RSupp. 978, affd., C.A, 412 F.2d 


1186—Eickhof Const Co. v. Great Northern Ry. 
Co., D.C.Minn., 291 RSupp. 44. 

61. U.S.—Eastem Ar Lines, Inc. v. Flight Engineers 
Intem. Ass’n, C.A.Fla., 340 R2d 104, cert den. 86 
S.Q. 23, 382 U.S. 811, 15 L.Ed.2d 59. 

62.5. U.S.—Frenkel v. W.U. Tei. Co.. D.CMd., 327 
F.Supp. 954. 

6225. U.S.—Comet Electronics, Inc. v. U.S., D.C. 
Mo, 381 RSupp. 1233, affd. 95 S.Q. 1439. 1440, 
two cases, 420 U.S. 999, 43 L.Ed.2d 758. 

Aetion to set aside order 

(3) Other actions. 

U.S.—State of Vt v. Boston & Maine Corp., D.CVt., 
269 F.Supp. 80. 

As discussed in 15 G.J.S. title Com- 
merce § 147(5), the suspension of oper- 
ation of proposed rates is vested by 
statute exclusively in the (Commission, 
which deliberately extinguishes judicial 
power to grant such relief.^^ 

6220. Judicial power not restored by National 
Environinental Policy Act violations 
U.S.—U.S. V. Students Challenging Regulatory Agency 
Procedures (SCRAP), Dist.CoI.. 93 S.Ct 2405, 412 
U.S. 669. 37 L.Ed.2d 254. 
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65. U.S.—Agricultural Transp. Ass’n of Tcx. v. King, 
CA.Fla., 349 F.2d 873. 

67- U.S.—J. P. Mascaro & Sons, Inc. v. William J. 
0’Hara, Inc., C.APa., 565 F.2d 264. 

Jnrisdiction under Labor Relations and Fair 
Labor Standards acts compared 
U.S.—Quality Limestone Products, Inc. v. Drivers, 
Salesmen, Warehousemen, hlilk Processors, Can- 
nery, Dairy Emp. and Helpers, Local 695, D.C. 
Wis., 207 F.Supp. 75. 

No jurisdiction over private contract actions 
U.S.—Baker v. Riss & Co., C.A.Mo., 444 F.2d 257, on 
remand 336 RSupp. 20. 

68 , U.S.—Cal. Dump Truck Owncrs Assn., Inc. v. 
Associated General Contractors of American, San 
Diego Chapter, Inc., C.A.Cal., 562 F.2d ^— 
James R Shyder Co., Inc. v. Associated General 
Contractors of America, Detroit Chapter, Inc., 
CAMich., 677 F.2d 1111, cert. den. 103 S-Q. 
374, 459 U.S. 1015, 74 L.Ed.2d 508. 

U.S. V, Manufactmers Hanover Trust Co., D.C. 
N.Y„ 240 RSupp. 867. 

Federal question held not presented 
U.S.—^Waters v. Paschen Contractors, Inc., D.CIU., 227 
RSupp. 659. 

Pendent jnrisdiction over state action 

U.S.—Knuth V. Erie-Cr^wford Dairy Co-op. Ass’n, 

C. A.Pa., 395 F.2d 420, on remand, D.C, 326 
RSupp. 48, affd. in.part, revd. in part on oth. grds. 
463 F.2d 470, cert. den. 93 S.Ct. 966,410 U.S. 913, 
35 LJEd.2d 278, on remand, D.C.', 58 F.R.D. 646, 
affd. 487 F.2d 1394. 

A.B.T. Sightseeing Tours, Inc. y. Gray Line New 
York Tours Corp., D.C.N.Y., 242 RSupp. 365. 

69. U.S.—Fddman v. Jackson Mcmorial Hospwtal, 

D. CFla., 509 RSupp. 815, affd. 752 R2d 647, 
cert. den. 105 S.Ct. 3504, 87 L.Ed.2d 635., 

Direct effect on mterstate commerce ireqnired 

U.S.—Waters v. Paschen Qmtraotors, Inc., D.CIlL, 227 
RSupp. 659. 

Interstate commerce hdd not involved 
(1) U.S.—Baldwin Hilis Bldg. Material Ca v. Fibue- 
board Paper Products Corp., D.CCal, 283 RSupp. 202. 

Acts affecting interstate business hnt not btter- 
state commerce immaterial , 

U.S,—Mar-Farr Corp. v. Copley Press, Inc„,D.CIlk, 64 
F.R.D. 456—Gateway As^xriates, Inc. v. Essex- 
Costcllo, Inc., D.CIll., 380 RSupp. 1089. 
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More than oblique or incideiital inTolvement 
required 

U.S.-Mar-Farr Corp. v. Copley Press, Inc., D.CIll. 64 
F.R.D. 456. 

page 204 

71,10, U.S.—Crcst Auto Supplies, Inc. v. Bxi Mfg. 
Co., D.C.ID., 246 F.Supp. 224, affd., C.A., 360 
F.2d 896. 

71.15. U.S,—Peerless Dental Supply (3o. v. Weber 
Dental Mfg. Co., D.CPa., 299 F.Supp. 331—Con- 
tract Buyers League v. F & F Inv., D.C.III., 300 
F.Supp. 210, affd., CA., 420 F.2d 1191, cert. den. 
91 S.Ct. 40, 41 42, 400 U.S. 821, 27 L.Ed.2d 
49—Ammennan v. Bestline Products, Inc., D.C. 
Wis., 352 F.Supp. 1077. 

Counterclaim 

U.S.—Crest Auto Supplies, Inc- v. Ero Mfg. Co., D.C. 

IU., 246 F.Supp. 224, affd., C.A., 360 F.2d 896. 
Diraiissal of antitnist action held immaterial 
U.S.—Hannigan v. Sears, Roebuck & Co., C.A.IU., 410 
F.2d 285, cert. den. 90 S.O. 214. 396 U.S. 902, 24 
L.Ed.2d 178. 

Metropolitan Fedeial Sav. & Loan Ass’n of New 
York V. East Brooklyn Sav. Bank, D.C.N.Y., 319 
F.Supp. 393—Knuth v. Ene-Crawford Dairy Co* 
op. AM’n D.C.Pa., 326 F.Supp. 48. Affd. in part, 
revd. in part on oth. grds., C.A., 463 F.2d 470, cert. 
den. 93 S.Ct. 966,410 U.S. 913, 35 L.Ed.2d 278, on 
remand 58 P.R.D. 646, affd., C.A.. 487 F.2d 1394. 
71,20. U.S.—Commerdal Metals Co. v. Balfour, 
Guthric, & Co., Ltd., C.A.Tex., 577 F.2d 264. 

Hamilton Life Ins. Co. of New York v. Republic 
Nat. Life Ins. Co.. D.C.N.Y., 291 RSupp. 225, 
affd., C.A,, 408 F.2d 606—Swift Industries. Inc. v. 
Botany Industries, Inc,, D.CPa., 297 F.Supp. 1056 
—McDevitt & Street Co. v. Georgia BWg. Authori- 
ty, D.CGa., 343 F.Supp. 1238. 

D.C—Bangor & Aroostock R. Co. v. Maine Ont. R. 

Co., D.C, 359 F.Supp. 261. 

Jurisdiction held lacking 
U.S.—^Monte v. Southem Delaware (Tounty Authority, 
C.A.Pa., 321 F-2d 870. 

71J15. U.S.—MerriU Lynch, Pierce, Fenner & Smith, 
Inc V- Haydu, CA.FIa., 637 F.2d 391, app. after 
remand, CA., 675 F.2d 1169. 

Chiklien's Drcss, Infant’s Wear, Housedress and 
Bathrobe Makers’ Union, Local 91, ILGWU v. 
Frankow Mfg. Co., D.C^N.Y., 183 ESupp. 671— 
Joseph Mulier Corp. Zurich v. Commonweaith Pe- 
trochemicals, Inc., D.C.N.Y., 334 F.Supp. 1013. 
Court hdd to hare juiisdictitm 
U.S.—Reed & Martin, Inc v. Westinghouse Elee Corp., 
CA.N.Y.. 439 EM 1268. 

Metro Indus. Painting Corp. v. Terminal Con^. 
Co., D.C.N.Y., 181 ESupp. I30-4loyal IndtB. 
Union, Local 937, UAW-CIO v. Roy^ McBce 
Corp., D-CCimn., 217 F.Supp. 277. 

72. Suit not myolywg federal question 
U.S.—Missouri Pac. R. <3o. v. Travclers Ins. Co., D.C. 
La., 281 ESupp. 100. 

Maintenance qf trades us^ in hito‘state com- 
merce 

U-S-r^Heddentian V. Staten Island Rapid TiansH Oper- 
attng Authority, D.C.N.Y., 593 F.Siqjp. 1141- 
73* U.S,-r-Eiiiig V. Erie Lackawanna Ry. Co., D.C 
Pa., 350 F-Supp. 986, affd., CA., 485 F.2d 679. 
No Jurisdiction over third-party defendant ac¬ 
tion 

U.S.—MePherson v. Hr^hnan, C-A-MidL; 275 F.2d 
466. 

Regardless of amount in controTersy 

U.S.—Imm V. Union R. Co., C.A.Pa., 289 F.2d 858, 
cert. den. 82 SCt 55, 36« U.S. 833, 7 L.Ed.2d 35. 

Brown v. Sinclair Refix^ Co„ D.CN.Y., 227 
ESupp. 714. 
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MiscellaneoiLS otker statutes have 
been consitiered by the courts with re- 


spect to the jurisdiction of federal 
courts.'^'* ^ 

74.5. U.S.—Cuyler v. Adams. Pa., 101 S.O. 703, 449 
U.S. 433, 66 L.Ed.2d 641. 

Cate V. Blue Cross and Elue Shield of Alabama, 
D.C.Tenn., 434 ESupp. 1187. 

Motorboat Act of 1940, 46 U.S.CA. § 526, heW not 
“Act of Congress regulating commerce” under statute 
granting original jurisdiaion to federal courts. 

U.S.—Godinez v. Jones, D.C.Puerto Rico, 179 F.Supp. 
135. 

Investment Company Act 
U.S.—Moses V- Burgin, C.A,Mass., 445 F.2d 369, cert 
den. 92 S-Ct 532, 404 U,S. 994, 30 L.Ed.2d 547. 

Brown v. BuIIock, D.CN.Y., 194 ESupp. 207, 
affd., CA„ 294 E2d 415—Townsend Cbrp. of 
Amenca v. Davidson, D.C.N.J,, 222 F.Supp. 1— 
Ruskay v. Reed, D.CN.Y., 225 FSupp. 581—Tan- 
zer V. Huffmes, D.C.DeI., 314 F.Supp. 189. 
Federal Aviation Act 

U.S.—Dower v. United Air Lines, Inc., C.A.C:al., 329 
F.2d 684. 

Comroodity Exchange Act 
US.—Goodman v. H. Hentz & Co., D.CIll., 265 
F.Supp. 440—Gould V. Bames Brokerage Co., D.C 
Tex., 345 ESupp. 294. 

Federal Trade Zone Act 

U.S.—Fountain v. New Orleans Public Service, Inc., 
CA.La., 387 F^d 343. 

Safety Appliance Act 

U.S.—Crane v. Cedar Rapids & LC. Ry. Co., lowa, 89 
S.Ct. 1706, 395 U.S. 164, 23 L.Ed.2d 176. 

111.—Boyer v. Atehison, T. & S.F. Ry. Co., 230 N.E.2d 
173, 38 IU.2d 31, cert. den. 88 S.Ct. 1038, 390 U.S. 
949, 19 L.Ed,2d 1140. 

Small Business Investment Act 
U.S.—U.S. V. Norwood Capital Corp., D.C.S.C., 273 
F.Siipp. 236. 

Wagner-Peyser Act 

U.S.—Gomez v. Florida State Employment Service, 
CA.FIa., 417 F.2d 569. 

National Traffic and Motor Vehicle Safety Act 
U.S.—General Motors Corp. v. Volpe, D.C.Dcl., 321 
F.Supp. 1112, mod. on oth. grds., C.A., 457 F.2d 
922. 

Tmth in Lmiding Act 

U.S.—Sosa v. Fite, C-ATex, 465 F.2d 1227, app. after 
remand 498 F.2d 1114. 

National Bank Act 

U.S.—Partain v. First Nat Bank ctf Montgomery, C.A. 
Ala., 467 F.2d 167, on remand, D.C, 59 ER.D. 56. 

United Missomi Bank of Kansas City, NA v. 
Danforth, D.CMo, 394 F^upp. 774. 

Social Security Act not within commerce juris- 
diction 

U.S.—Aguayo v. Ridiardson, CARY., 473 E2d 1090, 
stay den. 93 S-Q. 1350, 410 U.S. 92i, 35 L.Ed.2d 
583, cert den. 94 S.Q. 900, 414'U.S, 1146, 39 
L.Ed.2d 101—Ortego v. Weinberger, C.ALa., 516 
F.2dl005. ' 

Home Owners’ Loan Act 
U.S.—Gibsem v. First Fesderal Sav. & Loan Ass*n, D.C. 
Mich., 347 ESupp. 560. 

Food Stamp Act 

U5.—Irizarry v. Weinberger, D.C.N.Y., 381 F.Supp. 
1146—State Through Dept of Health and Human 
Resources v. Bergland, D.CLa., 531 F.Supp. 118, 
affd., C.A., 694 F.2d 430. 

State and Local Fiscai Assistance Act 
U.S.—Schreiber v. Lugar, CA.Ind, 518 F.2d 1099. 
Intmstate Land Sales FoB.Disdosnre Act 
U.S.—Happy Inv. Group v. LakewwW Properties, Inc., 
DUlCai, 396 FJSupp. 175. 

Federal Trade Commission Act 
UA—A O. Smith Ccap, v. F.TXJ.» D.CDeL, 396 
F.Soi^. 1108* af&L ,in part, vac. m part on oth. 
grds. 530 E2d 515. 


National Housing Act 

U.S.—Dew V. McLendon Gardens Associates, D.C.Ga., 
394 ESupp. 1223. 

Federal Commonication Act 
U.S.—Brookhaven Cable TV Inc. v. Kelly. D.CN.Y., 
428 ESupp. 1216, affd., C.A., 573 F.2d 765, cert. 
den. 99 S.Ct. 1991, two cases, 441 U.S. 904, 60 
L.Ed.2d 372. 

Bankmptcy Act 

D.C.—Marshall v. District of Cdumbia Government, 
CA.. 559 E2d 726, 182 U.S.App.D.C 105. 

Freedom of Information Act 
U-S.—^Pierce & Stevens Chemical Corp. v. U-S. Con- 
sumer Product Safety Commission, D.C.N.Y., 439 
F.Supp. 247, affd. and remd. C.A., 578 E2d 1369, 
app. after remand 585 F.2d 1382. 

§ 35(2). -Fair Labor Standard» 

Act 

Library References 

Federal CJourts «=>200. 

75. U.S.—Brennan v. Valfcy Towing Ca, Inc., C.A. 
Ariz., 515 E2d 100. 

Buckles V. Morristown Kayo Co., D.C.Tenn., 
132 F.Supp. 555—Dowd v. Blackstone Cleaners, 
Inc., D.C.Tex., 306 F.Supp. 1276, 

Ri^ts held not confeired by fedeftd law 

U.S.—Sheppard v. Cornelius, CA.W.Va., 302 E2d 89. 
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75.5. U.S.—Bledsoe v. Wirtz, C.A.Okl.. 384 E2d 767. 
Goettel V. Glcnn Berry Mfrs., Inc,, D.COkL, 
236 F.Supp, 884—McOanahan v. Mathews, D.C. 
Ky., 292 ESupp. 737. 

75.10. U.S.—Bledsoe v. Wirtz, CA-OkL, 384 E2d 
767. 

Sheppard v. Cornelius, D.CW.Va., 194 F.Supp. 
823, affd., C.A., 302 FOd 89—Goettel v. Glcnn 
Berry Mfrs., Ina, D.COkl., 236 F.Supp. 884— 
McOanahan v. Mathews, D.CKy., 292 F.Suk>. 
737. 

75 JO. Mere necessity of constming Act 
U.S.—Walker v. Bank of America Nat Trust and Sav. 
Ass'n, C.ACal., 268 F.2d 16, cert. den. 80 S.Ct 
211, 361 U.S. 903,4 L.Ed.2d 158, reh. den. 80 S.Ct. 
367, 361 U.S. 941, 4 L.Ed2d 361. 
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76. U.S.—Fagot V. FKntkote Co., D.C.La., 305 
F.Supp. 407—Hodgson v. Jackson, D.CVa., 351 
ESupp. 291. 

763. U.S.—Hfll V, Moss-Amcrican, Inc., DXIMiss., 
309 ESupp. 1175. 

UnpaM minimum wages 

U.S.—Freudenberg v. Harvey, D.CPa., 364 F.Supp. 
1087. 
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76.15, U3.—Bledsoe v. Wktz, C.AOkl, 384 F.2d 
767, 

Freudenberg v. Harv^, D.CPa., 364 F3upp. 
1087. 

7630. U.S.—Brennan v. Jaffey, D.CDeL, 380 
F-Supp. 373. 

76.45. Minimum wages; overtime eompensa- 
. tion 

(1) U.Sw—McDanid v. Brown & Root, C.AOkL, 172 
E2d 466. 

§ 35(3). -Interstate Co^mmerce 

Act 

Library References 
Federal Courts «=»196. 
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77... U-S,—Florida East Coast Ry. Co. v. Jackaonville 
Terminal Co., CAFTa., 328 FJW 720, cert ^ - 
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85 SCt. 59, 379 U.S. 830, 13 LEd.2d 38—Agri- 
cultural Traiisp. Ass’n of Tex. v. King, CA,Fla., 
349 R2d 873—OMR Pipe Line Co. v Guriey Oil 
Co., CA.Ark., 462 F.2d 172. 

Actusi by ndlroad cmpany for frei|^t cbair^ 

U.S.—Qinchfkld R. Co. v, Boston & Mame Corp, 
D.C.N.Y., 258 F.Sopp. 467. 

Disobediefice of order of Interstate Commerce 
Conunission 

U.S—C^ntens v. Central R. Co. of New Jcrsey, D.C 
Pa., 264 F.Sui^. 551, revd. on oth. grds., CA, 399 
F.2d 825. 

Federal conrt witiitHit jorisdiction under drcum- 
stances 

U.S—Wirtz V. Higfeway Transp,, Inc., C.A,N.C., 310 
F.2d 643. 

Actkm under Carmack Amendment 

U.S—Komatsu America Corp. v. Portside Cargo Secur- 
ing Co., D.C.N.y., 514 F.Supp. 619. 
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77*5. U.S.—Land 0’Lakes, Inc. v. United-Bucking- 
ham Frdght Lines, Inc., D.C.Mmn., 351 F.Supp. 
102, op. supp., reconaderation den. 359 F.Supp. 
741. 

78. U.S.—Northern Natnral Gas Co. v. Landon, D.C. 
Kan.. 212 F.Supp. 856. Affd., C.A, 338 F.2d 17, 
cert deo. 85 SCt. 1529, 381 U.S. 914, 14 L.Ed.2d 
435. 

78.5. U.S.—McFaddin Exp., Inc. v. Adiey Corp, 
CA.Conn., 363 F.2d 546, cert den. 87 S.Ci. 206, 
385 U.S, 900, 17 L.Ed-2d 132. 

Schende Transp., Inc. v. Inter-Coonty Motor 
Coach. Inc., D.CN.Y., 350 F.Supp. 306-Tri>State 
Motor Transii Co. v. Maclif Industries, Inc., D.C. 
Tex., 534 F.Supp. 283. 

§ S5(4). -Labor Injunction Law 

79. U.S—Riky v. Lctter Carriers Local No. 380, 
D.CNJ., 485 F.Supp. 980, reaxtsaderjrtion den. 
493 F.Supp. 341 AfFd in part, CA, 668 F.2d 
224, 

§ ^(5). -Labor Relations 

Library References 
Federal Courts «=»201-206. 
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80. U.S^—Dunlop T. Bachowski, Pa., 95 S.Ct 1851, 
421 U.S 560, 44 L.Ed.2d 377, cm lemand, D.C., 
405 KSupp. 1227, on remand, CA.,' 545 F.2d 363, 
op, sofq), 413 F.Supp. 147. 

Tmck Drivers and Hdpos Local UokMi Ko. 728 
V. Georgia Higbway Exp., Inc., CAGa., 328 F2d 
93 Universal Communicatkms COrp. v. Buros, C. A 
Ala., 449 F.2d 691. 

Weyeriiaeoser Co.,.Sh4>pi&g Container Division, 
V. Intertatioiial Broth- of Pulp, Sulphite and Paper 
hfill Woilters, D.CMe., 190 F.Supp. 196—Smith v, 
DCA Food Industries, Inc., D.C.Md., 269 F.Surj, 
863. 

Paymeitts to employee representatives; welfa» 
ftmds 

( 4 ) U.S.—Kane v. Shulton, Inc., D.CNJ., .189 
F,Svpp 881 

(5) U.S^—^Employing Plasterers’ Ass’n of Ctuca^ v. 
Jdtatrneyiaen Pteterers* Protedtive and B«iev. Soc. of 
Chicago, Local No. 5 CAUL, 279 F.2d 91 on remand, 
D.C, 186 RSupp. 91. 

SandKS v. Krthriglit, D.C.Ind., i 72 F.Supp. 895 
—^Hdton V. McFailand, D.CAlaska, 215 F.Supp. 
371 

(8) Otber matteis. 

Kaks V. Wmn-Dixk Stores, Inc., CAN.C, 500 
F.2d 836, 

Ptffter V. Teamsten Health, Wdftre and Life 
Ins. Fonds Philadelphia and Vicinity, D.CPa., 
321 RSupp 101. 


Ptxrpose of statute 

U.S.—Local Umon No. 641 of Amalgamated Butcher 
Wctfkmen v. Captol Packing Co., D.CCoIo., 32 
RR.D. 4. 

Jorisdktion held not to exist 
U.S—Cottrell v. Gutf, M. and O.R.R, D.C Ala., 321 
FSupp. 1401. 
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80.5. U.S.—Boys Markets, Inc. v. Retail Clciic’s Un¬ 
ion, Local 770, Cal., 90 S.Cl 1583, 398 U.S 235, 
26 L.Ed.2d 199. 

&nrth V. Local No. 25, Shect Metal Workers 
Intem. Ass’n, CA.Tex., 500 F.2d 741. 

Mountain Nav. Co., Inc. v. Scafarers’ Intem. 
Union of N<Mrth America, D.C.Wis., 348 RSupp. 
1298—New York University v. N.L.RB., D.C. 
N.Y., 364 F5upp. 160. 

Iiyiinction agaiust picketing 

(3) Other matters. 

U.S.—Knapp v. United Steelworkers erf" America, AFL- 
CIO, DCMinn., 179 RSupp. 90. 

Ekctkm; bargaining ^ait or represeutatite 

(4) Other matters. 

U.S.—Boire v. Miami Herald Pub. (Zo., C.A.Fla., 343 
R2d 17, cert. den. 86 S.Ct. 56, 382 U.S 824, 15 
L.Ed.2d 70. 

Suit by Union members to e^join In^di of 
aiiHMi’s fidudary duties a$ bargaining agait 
U.S.—Beausoleil v. United Fumiture Workers of Amer¬ 
ica, AFL-CIO. Dist. No. 1, Local No. 136-B, 
D.C.N.H., 244 F.Supp. 719. 
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80.10. U.S.—^Smith v. DCA Food Industries, Inc., 
D.C.Md., 269 RSupp. 863. 

“Sin^ eugagement industry” in rausical performance 
has been held to be an mdustry affecting commerce 
within statute vesting jaiisdictioQ on federal courts. 
U.S.—Carroll v. Associated Musicians of Greater New 
York, D.CJ^.Y., 206 RSupp. 461 affd., CA, 316 
R2d 574. 

Necessity of partidpaticni by eraployer and Un¬ 
ion in indnstry aHecting conun^ce 
U.S.—Camden Industries Co. v, Caipenters Local Un¬ 
ion No. 1688, United Broth. of Caipenters and 
Joiners <rf" America, D.C.N.H., 246 F.Supp. 252, 
affd., C.A., 353 F.2d 178. 

80.15. U.S.—Aveo Cmp. v. Aero Lodgc No. 735, 
Intem. Ass’n of Machinists and Acrospace Work¬ 
ers' Tcnn., 88 S.O. 1235, 390 U.S. 557, 20 
L.Ed.2d 126, rdi. den. 88 S.a. IMl, 391 U.S. 
929, 20 L.Ed.2d 670—United Ass’n of Joumeymcn 
and ^^rentices of Plumbing and Pipefitting In- 
dustry rf U.S. and (Zanada. AFL-dO v. Local 
334, United Ass’n of Jimmeymen and Apprentices 
ci PlumWng and Pipefitting Ind. of the U.S. and 
Canada, 101 S.Ct. 2546, 452 U.S. 615, 69 L.Ed.2d 
280, on remand, CA. 669 R2d 129. 

Suit ftH* reformation as constitutiag suit for 
yitdation witliin Act 

U.Su—Lodge 753 of Intem. Ass’n of Machinists v. 
United Aircrafl Ctorp., D.CConn., 190 F.Supp. 
464. 

^HZontraets’* within statute constmed 
UjS.—;D eaton Truck Line, Inc. v. lucal Union 611 
afiBhated with Intem. Brotlt of Teamsters, (3iauf- 
feurs, Warehousemen and Hdpers of America, 
CAAla.. 314 F.2d 418. 

Burlesquc Artists Ass’n v. American Guild of 
Variety Artists, D.CN.Y., 187 RSupp. 393— 
Thomas v. Old F<Mge CoaI Co., D.CJ*a., 329 
F.Stq)p 1000. 

Local Union as *^labor organization” within stat¬ 
ote 

UA—Parks v. International Broth. of Elee. Workers, 
CAJdd., 314 R2d 886, cert. dea. 83 S.Ct IlU, 
372 U.S, 976, 10 L.Ed.2d 142. 
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Local Unkm No. 28 Intem. Broth. of Elee. 
Workers v. International Broth. of Elee. Workers, 
D.CMd., 197 RSupp. 99. 

Statute not limited to actions by majority or 
exclusive representatives 
U.S.—RetaU Oerks Intem. Ass’n, Local Unions Nos. 
128 and 633 v. Lion Dry Goods, Inc., Ohio, 82 
S.Ct 541, 369 U.S. 17, 7 L.Ed.2d 503. 

Sole stockholder as “employer” 

U.S.—^Thomas' v. Old Forge Coal Co., D.C.Pa„ 329 
F.Supp. 1000. 

80*20. U.S.—Stein Printing Co. v. Atlanta Typo- 
graphical Union No. 48, D.C.Ga., 329 F.Supp. 
754. 

Jurisdiction held not to eidist 
U.S.—McFaddin Exp., Inc. v. Adiey Corp., C.A.Conn., 
346 F.2d 424, cert. den. 86 S.a. 643. 382 U.S. 

1026, 15 L.Ed.2d 539—Local Division 732, Amal¬ 
gamated Transit Union v. Metropolitan Atlanta 
Rapid Tranat Authority, C.A.Ga., 667 F.2d 1327, 
reh. den. 671 F.2d 1382. 

80.25. U.S.—Monroe Lodge No. 770, Intem, Ass’n of 
Machmists and Acrospace Workers, AFL-CIO v. 
Litton Business Systems, Inc., D.C.Va,, 334 
F.Supp. 310. 

Mich.—Alaroon v. Fabricon Products, Division of Ea- 
gle-Picher Co., 145 N.W.2d 816, 5 Mich.App. 25. 

Effect of functions of National Labor Relations 
Board 

U.S.—Smith v. Pittsburgh Gage & Supply Co., D.C.Pa., 
245 RSupp. 864, affd., C.A., 361 R2d 219. 

No jurisdiction to review conspiracy 
U.S.—Russom V. Sears, Roebuck and Co., C,A.Mo., 558 
R2d 439, oert. den. 98 S.Q. 481, 434 U.S. 955, 54 
L.Ed.2d 313. 
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80J35. U.S.—Palnau v. Detroit Edison Co., CA. 
Mich., 301 F.2d 702. 

Kayser-Roth Hosicry Co,, Day^ Division v. 
Textile Workers Union of America AFL-CIO, 
D.CTenit, 285 F.Supp. 484. 

Prior existing jurisdiction not diminished 
U.S.—^U.S. Lines Co. v. International Longshoremen’s 
Ass’n (AFL-CIO), D.C.Mass., 265 F.Supp. 666. 
80.40. U.S.—Kayser-Roth Hosiqy Co., Dayton Divi- 
ami V. Textile Workers Union of America AFL- 
CIO, D.C.Tenn., 285 RSupp. 484. 

However, the Supreme Court has declared that the 
statute ought not be given a narrow reading. 

U.S.—Smith V. Evening News Ass’n, Mich., 83 S.CZt 
267, 371 U.S. 195, 9 LEd.2d 24^. 

Statute interpreted as antfaorizing suit by em¬ 
ployee instead of by the Union 
U.S.—Smith V. Evening News As&’n, Mich., 83 S.Ct 
267, 371 U.S. 195, 9 LEd.2d 246. 

International Broth. of Td. Workers v. New 
Engiand TeL & Tei. Co., D.CMass., 240 F.Supp. 
426—Woody v. Sterling AJuminum Products Inc., 
D.CMo., 244 F.Supp. 84, affd., CA, 365 R2d 
448, cert. den. 87 S.Ct 1026, 386 U.S. 957, 18 
L.Ed.2d 105, reh. den. 87 S.Q. 1371, 386 U.S. 

1027, 18 L.Ed.2d 471. 

Jurisdiction o?er past contract viobitions not 
takes a#ay at moment uidon^s representa- 
tion ceases 

U.S.—Sl Louis Maflers* Union Local No. 3 v. Globe- 
Democrat Pub. Co., CAMo., 350 F.2d 879, cdt. 
den. 86 S.Q. 552, 382 U.S, 979, 15 L.Ed.2d 470, 
reh. den. 86 S,Ct 927, 383 U.S, 931, 15 L.Ed.2d 
85a ‘ ,; 

80A5. U.S.—United Mine Workers of America v. 
Oibbs, Tem, 86 S.a 1130, 383 U.;^ 715, 16 
L.Ed,2d 218. 

D.C—Nav^ Tribe v. NX.R.B., CA., 288 F.2d 162, 
109 U.S.APP.D.C 378, cert den. 81 S.a 1649, 
366 U.S. 928, 6 L.Ed.2d 387—Kinney v. Xntema- 
tional Broth. of Elee. Woxkers, CA.Nev., 669 F.2d 
1222. 



36 CJS 41 


Local 1219, Amencan Federation of Government 
Emp. V. Donovan, D.C.. 516 F.Supp. B62—Dis- 
trict 2 Marine Engineers Bencficial Association— 
Associated Maritime Officers, AFL-CIO v. Puerto 
' Rico Marine Management, Inc., D.CN.Y., 537 
F.Supp, 813. 

Detemunatioii of rights under coUectiye bar- 
Saining agreement 

U.S.—Retail Clerks Intem. Ass’n, Local Unions Nos. 
128 and 633 v. Lion Dry Goods, Inc., Ohio, 82 
S.Q. 541, 369 U.S. 17, 7 L.Ed.2d 503. 

Harris v. Edward Hyman Co., C.A.Miss., 664 
F.2d 943, reh. den. 669 F.2d 733. 

Aetion for money damages for breach of con- 
tract 

U.S.—Smith V. Evening News Ass’n, Mich., 83 S.Ct. 
267, 371 U.S. 195, 9 L.Ed.2d 246. 

Aetion by one local of nnion against another 
local, etc. 

(2) Other matters. 

U.S.—Local 33, Intem. Hod Carriers Bldg. and Com- 
mon Laborers’ Union of America v. Mason 
Tenders Dist. Council of Greater New York, D.C. 
N.Y., 186 F.Supp. 737. 

Rights under contract containing check-off pro- 
yisions 

(3) Other matters. 

U. S.—United Mine Workers of America, Dist. 22 v. 

Roncco, C.A.Wyo., 314 F.2d 186, on remand, 
D.C, 232 F.Supp. 865. 

United Elee., Radio and Mach. Workers of 
America (UE), Local 107 v. Westinghouse Elee. 
Corp., D.CPa., 229 F.Supp. 881. 

Actions as to arbitration 

(1) U.S.—Printing Industries of St. Louis, Inc- v. St. 
Louis Bindery Women’s Local Union No. 55, D.C.Mo., 
347 F.Supp. 339. 

(2) U.S.—Philadelphia Dress Joint B<L of I.L.G.W.U. 

V. Sidde Fashions, Inc., D.C.Pa., 187 F.Supp. 97—Co- 
lumbia Broadeasting System, Inc. v. American Record- 
ing & Broadeasting Ass’n, D.C.N.Y., 293 F.Supp. 1400, 
afFd., C.A., 414 F.2d 1326. 

(3) U.S.—Food Handlers Local No. 425, Amalgamat- 
ed Meat Cutters and Butcher Workmen of North Amer¬ 
ica, AFL-CIO V. Aricansas. Poultry Co-op,, Inc., D.C. 
Ark., 199 F.Supp. 895, app. dism., C.A., 306 F.2d 491, 

(4) U.S.—Amalgamated Meat Cutters and Butcher 
Workmen of North America, Local 195, AFL-CIO v. 
M. Feder & Co., D.C.Pa., 234 F.Supp. 564. 

(7) U.S.—KracofF v. Retail Qerks Local Union No. 
1357 (AFL-CIO), D.CPa., 244 F.Supp. 38—Camden 
Industries Co. v. Carpaiters Local Union No. 1688, 
United Broth. of Car^ters and Joiners of America, 
D.C.N.H1, 246 F.Supp. 252, affll., C.A., 353 F.2d 178. 

(12) U.S.—Item Co. v. New Orleans Newspapcr 
Guild. C.A.La., 256 F.2d 855.’cert. den. 79 S.a. 98, 
358 U.S. 867, 3 L.Ed.2d 99. 

(13) U.S.—Local 217, Intem. Union (rf Hec. Radio 
and Mach, Workers v. Holtzcr-Cabot Corp,, D.CMass., 
277 F.Sum>. 704—Espino v. Volkswagen de Puerto 
Rico, h»c„ D.C.Puerto Rico, 289 F-Supp. 979. 

Actioi» for yiolatloii of labor cootracts seddhg in- 
junctioiii, even diose seeking injunctions alone, hdd 
withiB jurisdiction, even thou^ court cannot grant 
injunctive rdief in ceitain cases. 

Ass'n of New York Cty v. New York 
Ncwspaper Printing Pressmen^s Union No. Two, 
D.CN.Y., 246 F.Supp. 293-^E^ v. Architectural 
and &igineering Guild, Local 66, American Feder¬ 
ation of Technical Engineers, AFL-CIO, D.C.N.Y., 
263 F.Supp. 222. 

Cal.—0’^ey v. Wilshire Oil Co., 30 Cal.Rptr. 452. 
381 P.2d 188, 59 C2d 481 

Wrongfiil discharge 

U.S.—Retana v* ApartmenL Motd, Hotd and Elevator 
Operatois Union, Lopal No. 14, AFL-CIO, CA. 
Cal., 453 F.2d 1018. 

Actions respetting pensioa fiiuda 
U.S.—WUson V. Board of Tjrustees of Peimon Tmst 
Fund for Operating Engineers and Pensum Trust 
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Fund for Operating Engineers, C.A.Cal., 564 F.2d 
1299. 

Fiorelli v. Kelewer, D.CPa., 339 F.Supp. 796, 
affd., C.A.. 474 F.2d 1340-Crown Cork and Seal 
Co. V. Teamsters Pension Fund of Philadelphia and 
Vicinity, D.CPa., 549 F.Supp. 307, affd.. C.A., 720 
F.2d 661. 

80.46. Actions as to arbitration 

(13) U.S.—Local 719, American Bakcry and Confec- 
tionery Workers of America, AFL-CIO v. National 
Biscuit Co., D.CN.J., 252 F.Supp. 768, affd., C.A., 378 
F.2d 918, 33 A.L.R.3d 1229. 
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80.50. U.S.—Calhoon v Harvey, N.Y., 85 S.Ct. 292, 
379 U.S. 134, 13 L.Ed.2d 190, reh. den. 85 S.Ct. 
639, 379 U.S. 984, 13 L.Ed.2d 577, motion den. 85 
S.Ct. 878, 380 U.S- 901, 13 L.Ed.2d 793. 

West Point-Pepperell, Inc. v. Textile Workers 
Union of America, AFL-CIO, CLC, C.A.Ga., 559 
F.2d 304. 

Cicconc v. Walerfront Commission of New York 
Harbor, D.CN.Y., 438 F.Supp. 55. 

Constroction of collectiye bargaining contract; 
unpaid wages 

(1) Since the publication of Corpus Juris Secundum 
the holding of, Association of Westinghouse Salaried 
Emp. v. Westinghouse Elee. Corp., Pa., 75 S.Ct. 489, 
348 U.S. 437, 99 L.Ed. 510, reh. den. 75 S.Ct. 657. 349 
U.S. 975, 99 L.Ed. 1256 has been questioned. General 
Drivers, Warehousemen and Helpers, Local Union No. 
89 V. Riss & Co., U.S.Ky., 83 S.Ct. 789, 372 U.S. 517, 9 
L.Ed.2d 918. 

Burgos V. Waterman S.S. Corp. of Puerto Rico, 
D.C.Puerto Rico, 189 F.Supp. 683. 

(4) Since the publication of Corpus Juris Secundum, 
the holding cited was reversed, the court holding that 
the district court has jurisdiction of an action to enforce 
an arbitration award which was made under a collective 
bargaining Agreement. 

U.S.—Textile Workers Union of Amenca v. Cone Mills 
Corp., CA.N.C.. 268 F.2d 920, cert. den. 80 S.Ct. 
157, 361 U.S. 886, 4 L.Ed.2d 121, on remand 188 
F.Sapp. 728. 

(5) Other actions. 

U.S.—United Steel Workers of America (A-F.L.-C.I. 
O.X Local Union No. 4264 v. New Park Min. Co., 
C.A.Utah, 273 F.2d 352. 

Strike settlement agreem^ 

U.S.—Retail Clerks Intem. Ass’n, Local Unions Nos. 
128 and 633 v. Lion Dry Goods, Inc., Ohio, 82 
S.Ct 541, 369 U.S. 17, 7 L.Ed.2d 503. 

Moot cflse 

U.S.—International Broth. of Teamsters, Chauffeurs, 
Warehousemen and Hdpers of America, Local 612 
v. Deaton Tmck, Linci Inc., C.A.Ala., 307 F.2d 
748. 

Corporationes libdi action against nnion 
U.S.—R. H. Bouligny, Inc. v. United Stcdworkers of 
America, AFL-CIO, C.A.N.C. 336 F.2d 160, affd. 
86 S.Ct. 272, 382 U.S. 145, 15 LEd.2d 217. 
ERISA 

U.S.—Amato v. Bemard, C.A.Cal., 618 F.2d 559. 
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80.55. U.S.—Local 1498, Am. Federation of Govern¬ 
ment Emp- V. American Federation of Govern¬ 
ment Emp., AFL/CIO, CA.Pa., 522 F.2d 486. 

Lucas V. Kenny, D.CIU., 220 F.Supp. 188. 
80.60. U.S.—Palnau v. Dctn^ Edison Co., CA. 
Mich., 301 F2d 702—Shqjpard v. Cmadius, CA. 

W.Va., 302 F.2d 89—Local 336, Am- Federation 
of Muridans, AFL-CIO v. Bonatz, CA,NJ., 475 
F,2d 433. 

80.65. U.8.—Xrurik Drivers and Helpers* Local Uukm 
No. 696 V. Grosshans & Petjcrscn, Inc., 209 
F.Supp. 164: 

Rnle inapplicable wh^ eoilectire bargaining 
cfNihract Controls 

U.S —^Intemadcmal l^oth. of Td. Woricers v. New Eng- 
land Tei. & Tei Co., D.C.Mass-, 240 F.Supp. 426. 
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83.5. Intentional discrimination by onion 

U.S.—Richardson v. Communications Workers of 
America, C.ANefa., 443 F.2d 974, app. after re- 
mand 469 F.2d 333. 

Reasonableness of nnion constitutton and by- 
iaws 

U.S,—Schonfeld v. Raftery. D.C.N.Y., 335 F.Supp. 846. 

The fact that the eourt may deter- 
mine ultiinately that claim is one 
on which no relief can be granted does 
not defeat the jurisdiction of the 
court.®^ 

SS.lOa. U.S.—Hug^ies v. Local No. 11 of Intem. 
Ass’n of Bridge, Structural and Omamental Iron- 
workere, AFL-CIO, 287 F.2d 8ia cert. den. 82 
S.Ct 51. 368 U.S. 829, 7 L.Ed.2d 32. 

Woods V. Local Union No. 613 of Intem. Brotb. 
of Eiec. Workers, 404 F.Supp. 110. 

Landrum-Griffin Act, Labor- 
Management Reporting and Diselosure 
Act of 1959, 29 IF.S.C.A. § 401 et seq., 
requires that in order to rest jurisdic- 
tion in a federal district court it must 
appear that the right, title, and interest 
alleged to be violated has been created 
by, or find protection under, one of the 
sections of the statute.®^*” 

83.11. U.S.—Stxauss V. International Broth. of Team¬ 
sters, Chauffeurs, Warehousemen and Helpers of 
America, D.C.Pa., 179 F.Supp. 297—Gulickstm v. 
Forest, D.CN.Y, 290 F.Supp. 457—Rota v, 
Brotherhood of Ry„ Airline and S.S. Clerks, D.C. 
Pa., 338 F.Supp. 1176—Colorado Labor Council, 

■ AFL-CIO v. American Federation of Labor and 
Congress of Indus. Organizadons, D.CColo., 349 
F.Supp. 37—Giraldo v. Rosen, D.C.N.Y., 355 
F.Supp. 54. 

‘^oal ri^ts** provision 
U.S.—Nienabcr v. Ohio Valley Carpenters Dist. Coim- 
ciL CA.Ohio, 652 F.2d 1284. 

Matters held within federal court’s jurisdiction 
U.S.—^21amora v. Massey-Ferguson, Inc., D.C.Iowa, 336 
F.Supp. 588—Gravenstein v. Campion, D.C.Alas- 
ka, 540 F.Supp. 7, adhered to, 96 F.R.D. 137. 

Matters held not within federal courfs jurisdic- 
tion 

U.S.—DriscoU v. Intematicmal Union of Operatii^ En- 
gincers, Local No. 139, D.C.Wis., 339 F.Supp. 757, 
affd., CA., 484 F.2d 682, cert. den. 94 S.Ct 1490, 
415 U.S. 960, 39 LEd.2d 575. 

Act appUcable prospectiyely <mly 
U.S.—^Durandetti v. Chrysler Corp., D.C.Mich., 195 
F.Supp.’'653. 

Und» paid&it jurisdictioa doctrine, Jomed non- 
federal cfadm beld cc^nizable 

U.S.—Sands v. Abelli, D.C.N.Y., 290 F.Supp. 677— 
Momsscy v. Curran, D.CN.Y., 356 F.Sui:^. 312. 

Cole v. Hsn, D.CN.Y., 35 FJLD. 4. 

Matters considered in detomining qnestion 
U.S.—Gamaccia v. Kenin, D-C.N.Y., 234 F.Supp. 429, 
affd., CA., 339 F.2d 371—Axelrod v. Stoltz, D.C 
Pa., 264 F.Supp. 536, affd,, CA., 391 F.2d 549. 

The Act deals with the union-mem- 
ber relationship,*^'^^ and does not sup- 
pdrt jurisdiction of a suit involving a 
Union as an employer.®^-*^ 

83.12. U.S.—Strauss V. International Broth. of Team 
sters, ChaufiTeors, Warehousemen and Hd^pera o 
America, IXCPa., 179 FJSuppL 297—Rinkcf \ 
Local Uniem Na 24 of Amalgamated lithogra 
phers of America, D.CPa., 201 F.Supp. 204, affd 
CA., 313 F.2d 956—Schonfeld v. Raftery, D.C 
N.Y, 335 RSupp. 846. 



36 CJS 42 


§ 35(5) FEDERAL COURTS 

Page 217 


83.13. U.S.—Gross v. Kenncdj, D.CN.Y., 183 
F.Supp. 750—Rinker v. Local Union No. 24 of 
Amalgamated Ltthc^phers of America, D C.Pa., 
201 F.Supp. 204. 

Bosmess agenfs action for discharge by onion 
held not within jnnsdictioa of federal dis- 
trict conrt 

U.S.—Strauss v. International Broth. of Teamsters, 
Chaoffeurs, Warchousemen and Helpers of Amer¬ 
ica. D.CPa., 179 F.Supix 297. 

Bimiiess agenfs action for discfaarge by union 
bdd widiiii federal comtas jurisdictiofi 
U.S.—Serio V. Liss. D.C.N.J., 189 ESupp. 358, afTd., 
C.A., 300 F.2d 386. 

The Act does not authorize federal 
courts to exercise jurisdiction on be- 
half of union officers^*^-^"^ or committee- 

83.14. U.S.—Amokl V. District Council Allied 
Trades, D.CN.Y., 423 F.Supp. No. 9, Intem. 
Broth. of Paioters and 861. 

CUn by waaon officers for loss (tf office control 
and management of local 

U.S.—Flaberty v. McDcmald, D.CCal,, 183 ESupp. 
300. 

Di^ntes between intematioiial and local offi> 
cers 

U5.—Ramos Ducos v. Maldonado, D.CPuerto Rico, 
207 ESupp. 271. 

83.14a. OMBunitteeman detcamined disqoalffied 
to act becanse of prior conrictitni 
U.S,—Jackaxi v. Martin Co., D.C.Md., 180 F.Supp. 
475. 

Reservation of remedies in the act 
does not confer the right to sue in the 
federal courts in the absence of the 
required diversity of citizenship.®^ 

83.14b. Action fcn: damages 
U.S.—Smith V, General Truck Drivers, Warchousemen 
and Hdpers Union Local 467 of San Bemardino 
and Rivcrside Qmtics, D.C.Cal., 181 ESupp. 14. 

83.15. U.S.—^Tucci V. Intematkwial Union of C^jerat- 
ing Engineers, Local 66, AFL-CIO, D.CPa., 316 
ESupp. 1127 
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83.40. U.S. — Navios Corp. v. National Maritime Un- 
km of America, D.CPa., 236 F.Supp, 657, aifd., 
CA., 359 F.2d 853, cert. den. 87 5.0. 205, 385 
U.S. 900, 17 L.Ed.2d 132. 

No action against indmduals 

U.S.—^Morgan Drivc Away, Inc. v. International Brckh. 
of Teamsters, Chauffeurs, Warchousemen and 
He^iera of America, D.CInd., 166 F.Supp. 885, 
affd, CA.,'268 F.2d 871, cert tfcn. 80 S.Q. 199, 
361 U.S. 896, 4 L.Ed.2d 152. 

83.60. Jurisdiction of fedend coiirts to issue injunc- 
tkms in labor disputes, generally see Labor Rela- 
tjons § 884, ^ 
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83.85. U.S.—United Mine Workcrs of America v. 
Meadow Cteek Coal Co., CA.Tenn., 263 F.2d 52, 
cecL dett 79 S.Q. 1149, 359 U.S. 1013, 3 L.Ed.2d 
1038. 

Ltmg V. Emery, D.CKan., 228 F.Supp. 368-— 
Kayser-Roth Cbrp. v. Textile Workers Union of 
America. AFL-CIO. D.C.Tcnn., 347 ESuf^. 801, 
affiL, CAn 479 F.2d 524, cert. den. 94 S.Ct 292. 
Ctmsidmdioiit in award of damages 
U.S.—Lxxal 20, Teamsters, Chauffeurs and Hdpers Un¬ 
ion V. Mortoo, Ohio, 84 S,Ct. 1253, 377 U.S. 252, 

12 L.Ed.2d 280. 

Ritehie v. United Mine Workers of America, 
C.A.Ky., 410 F.2d 827, 36 A.LR.3d 392. 


Secondary boycott and state tort law claims 
U.S.—Federal Prescription Service, Inc. v, Amalgamat- 
ed Meat Cutteis and Butcber Workmen crf North 
America. AFL-CIO and its Local P-1I49, 527 
F.2d 269 

83.90. U.S—United Mme Workers of America v. 
Meadow Creek Coal Co., CA.Tenn., 263 F.2d 52, 
cert. den. 79 S.Q. 1149, 359 U.S. 1013, 3 L.Ed.2d 
1038 

§ 35(6). -Radio Communica¬ 

tions 

84. U.S.—NetWork Projcct v. Corporalba For Public 
Brodcasting, CA., 561 F.2d 963, 183 U.S.App. 
DC 70, cert den. 98 S.Ct. 1247, two cases, 434 
U.S. 1068, 55 L.Ed.2d 770. 

Post V. Payton, D.CN.Y., 323 F.Supp. 799. 
Jurisdiction for torf or br^ch of contract 
U.S.—Ivy Broadcasting Co. v. American Td. & Tei. 
Co, C.A.N.Y.. 391 F.2d 486. 

Exhaustion of administrati?e remedies 
U.S.—Central New York Right to Life Federatkm v 
Radio Station W.I.B.X., D.CN.Y., 479 FSupp 8. 
84.10. U.S.—Ivy Broadcastmg Co. v. American Tei. 

& Td. Co.. CA.N.y, 391 E2d 486 
Mattois relating to tekririon included withia 
Federal Omununications Act 
U.S.—Springfield Tdevision, Inc. v City of Springfkld, 
Mo., CA-Mo., 428 F.2d 1375, app. after remand 
462 F.2d 21,' 

§ 35(7). -Railway Labor Act 

Library References 
Federal Courts ‘®=206. 

85. U.S.—Eraployecs Protective Ass’n v. Norfolk & 
W. Ry. Co., CA.Va., 511 E2d 1040, app, after 
remand, C.A., 571 F.2d 185. 

D.C.—Association fw Benefit of Non-Contract Emp. v, 
Nanooal MediatKwi Bd., D.C, 218 F.Supp. 114, 
affd., CA.D.C, 330 F.2d 853, 117 U.S.App.D.C. 
387, revd. on oth. grds. 85 S.Ct. 1192. 380 U.S. 
650, 14 L.Ed.2d 133. 

N.Y.—Pan Am. Woiid Airways, Inc. v. Air Line PUots 
As5’n, Intem., 206 N.Y.S^d 98, 22 Misa2d 148. 

Discrimination agan^ emfdoyee on accoust of 
race 

U.5—Haley v. CMIders, CA-Mo., 314 F.2d 610—Neal 
V, System Bd. crf Adjustmoit (Missouri Pac. R.R.), 
C.A.MO., 348 F.2d 722. 

Validity of ccdlectiye secnrity agreement, ^ 

(2) Otber contiacts. 

U.S.—Haley v. Childers, C.A.Mo., 314 F.2d 610. 

Wrongful dudiarge of employee 

(1) U.S.—Cunningham v. Erie R. Co., CA.N.Y., 266 
F.2d 411, on remand, D.C, 243 ESupp. 571, affd., 
C.A., 358 F.2d 64a 

(2) U.S.—Hooscr v. Baltimorc & O.R. Co., D.C.Ind., 
177 ESupp. 186, affd,, CA., 279 E2d 197. 

(6) Other instances. 

U.S.—Nobile v. Woodward, D.C.Pa., 200 ESupp. 785. 
pi^ 220 

86. U.S.—Cunningham v. Erie R, Co., C.A.N.Y., 266 
F.2d 411, on remand, D.C, 243 F-Sapp. 571, affd., 
CA., 358 E2d 640. 

Doctrine ^ pendoit Jurisdiction properly in- 
Toked as to nonfederal clabu ' 

U.S.—Rumbaugh v, Winifrede R. Co„ CA.W.Va,, 331 
F.2d 530, cert. den. 85 S.Ct 322, cases, 379 
U.S. 929, 13 L.Ed.2d 341. 

86.5, U.S.—Intmiational Ass^n of Machin&ts, AFL- 
CIO V, Central Airlines, Inc., Tex., 83 S.Ct. 956, 
372 U.S. 682, 10 L.Ed2d 67, idt den. 83 S-Q.' 
1533, 373 U.S. 947, 10 L.E<Ud 702, 

Discrirainatioit by union againat mendbe» 

U.S.—^Thompeon v. Brotheibood of Car Por- 

ters, CA.S.C., 3t6 F.2d 191. 


Hostetler v. Brotherhood of R.R. Trainmen, 
D.C.Md., 183 FSupp. 281, affd., C.A., 287 F.2d 
457, reh, den. 294 E2d 666, cert. den. 82 S.Ct. 397, 
368*U.S. 955, 7 L.Ed.2d 387—Roberts v. Lehigh & 
N.E. Ry. Co-. D.CPa., 211 F.Supp. 379, affd., 
CA.. 323 E2d 219. 

Jurisdiction lacldng over actions for wrongful 
discfaarge 

U.S.— Rumbaugh v. Winifrede R. Co., CA.W.Va., 331 
E2d 530, cert. den. 85 S.Ct. 322, two cases, 379 
U.S. 929, 13 L.Ed.2d 341. 

87. U.S.—Brotherhood of Locomotive Firemen and 
Enginemen v. Chicago & I.M. Ry. Co., C,A.I11., 
386 F.2d 229. 

Flight Engineers’ Intem. Ass’n, AFL-CIO, 
TWA Chaptcr v. Trans World Airlines, Inc., D.C. 
N.Y., 205 F.Supp. 137—Flight Engineers’ Intem. 
Ass’n, EAL Chapter, AFL-CIO v. Eastem Air 
Lines, Inc., D.CN.Y., 243 ESupp. 701, affd., C.A, 
359 F.2d 303. 

Brotherhood of R.R. Trainmen v. Denver & 
R.G.W.R. Co., D.C.Colo., 31 ER.D. 297. 

D.C.—Association for Benefit of Non-Ctontract Emp. v. 
National Mediation Bd., D.C., 218 F.Supp. 114, 
affd., CA.D.C, 330 E2d 853, 117 U.S.App.D.C 
387, cert. gr. 85 S.Ct. 44. 
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88 . U.S.—Morrissette v. Chicago, B. & Q.R. Co., 
CA.IIL, 299 F.2d 502, cert. den. 82 S.Ct. 1141, 
369 U.S. 874, 8 L.Ed.2d 277—Harris v. Palm 
Springs Alpine Estates, Inc., C.A.Cal., 329 F.2d 
909—Uttle V. US., C.A.Mo., 331 F.2d 287, cert. 
den. 85 S.Ct. 68, 379 U.S. 834, 13 L.Ed.2d 42— 
Eastem Air Lines, Inc. v. Flight Engineers Intem. 
Ass’n, CA.Ea., 340 E2d 104. Cert. den. 86 S.Ct 
23, 382 U.S. 811, 15 L.Ed.2d 59. 

Seniority rights 
(4) Other matters. 

U.S.—Thompson v. Brotherhood of Sleeping Car Por- 
ters, CA.S.C, 316 F.2d 191. 

§ 35(8). -Securities Acts 

Library References 

Federal Courts <^207. 

89. U.S.—J. I. Case Co. v. Borak^ Wis., 84 S.Q. 1555, 
377 U.S. 426, 12 L.Ed.2d 423. 

Wulc V. Gulf & Western Industries, Ihc., D.C. 
Pa., 400 ESupp. 99. 

D.C.—investment Co. Institute v. U.S., D.C., 550 
ESupp. 1213. 

Violatioii of reporting requirements of act 
U.S.—Dasho V. Susqudianna Corp., C.A.111., 380- F.2d 
262, cert. den. 88 S.Ct 480, 389 U.S. 977, 19 
L.Ed.2d 470. 

Jurisdiction not shown 

U.S.—Burke v. Triple A Mach. Shop, Inc., CA.CaL, 
438 F.2d 978—Securities and Exchange Commis- 
sion V. Thermodynamies, Inc., C.A.C 0 I 0 ., 464 F.2d 
457, cert. den. 93 S.Q. 1358. 410 U.S. 927, 35 
L.Ed.2d,588—C.N.S. Enterprises, Inc. v. G. & G. 
Enterprises, Inc., C,A,I11., 508 F.2d 1354, cert, den. 
96 S.a. 38, 423 U.S. 825, 46 L.Ed.2d 40. 

Romney v. Richard Prows, Inc,, D.C.Utah, 289 
ESupp. 313. 

Fordgn transactioiis 

There musi be a necessary apd substantial act within 
the United States. 

U.S.—Travis v. Anthes Imperial Limited, C.A,Mo., 473 
F.2d 515—Securities^ Exchange Conunission v. 

United Financial Group, Inc., C.A.Or., 474 F,2d 
354. ■ ■ ■ 

Ttavis V. AntbeS bnperial limlted, D.CMo., 331 
FjSupp. 797, revd. on otb. grds., CA., 473 F.2d 
515. 

Securities Invettor Proteetton Act 
U.S.—^Redington v. Touche Ross A Co., CA.N.Y., 612 
F.2<1 68. 
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613, reh. den. 93 S-O. 1524, 411 U.S. 910, 36 1303, cert. den. 90 S.Q. 80, 396 U.S. 829, 24 

L.Ed.2d 201. L.Ed.2d 80. 
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SK). U.S.—Miller v. Bargain City, U.S.A., Inc., D.C, 
Pa., 229 F.Supp. 33. 

Fraudnlent conduct in purchase or sale of stocks 

(3) Other matters 

U.S.—Bailcy v. Meister Brau, Inc., D.C.Ill., 320 F.Supp. 
539—Tully v. Mott Supcnnarkets, Inc., D.C.N.J., 
337 F.Supp. 834. 

91. U.S.—Mills V. Electric Auto-Lite Co., D.C.IIL, 
281 F.Supp. 826, revd. on oth. grds., CA., 403 
F.2d 429, vac. on oth. grds., 90 S.Q. 616, 396 U.S. 
375, 24 L.Ed.2d 593, app. after remand, C.A., 552 
F.2d 1239, cert. den. 98 S.a. 398, 434 U.S. 922, 
54 L.Ed.2d 279, reh. den. 98 S.Ct. 649, 434 U.S. 
1002, 54 L.Ed.2d 499. 
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92. U.S.—Securities and Ejtchange Commission v. 
Bcnnett & Co., D.C.N.J., 207 F.Supp. 919—U S. 
V. StefFes, D.C.Mont., 226 F.Supp. 51. 

92.5. Interstate telephonic solicitation viola- 
tion sufficient to confer jnrisdiction 
U.S.—Starck v. Dewane, D.C.IIL, 364 F.Supp. 466. 
92.10. U.S.—Miller v. Bargain City, U.S.A., Inc., 
D.C.Pa., 229 F.Supp. 33. 

N.Y.—GaUo V. Mayer, 270 N.Y.S.2d 295, 50 Misc.2d 
385, affd. 272 N.Y.S.2d 1007, 26 A.D.2d 773. 

Pendent jurisdiction of nonfederal claims prop- 
erly refused 

U.S.—Erling v. Powell, D.C.S.D., 298 F.Supp, 1154, 
affd., C.A., 429 F.2d 795. 

Pendent jurisdiction of nonfederal claim proper- 
ly invoked 

U.S.—Cooper v, North Jcrsey Trust Co. of Ridgewood, 
N.J„ D.C.N.Y., 226 F.Supp. 972—Weber v. 
C.M.F. Corp., D.C.N.Y., 242 RSupp. 321—GUck- 
man v. Schweickart & Co., D.C.N.Y., 242 F.Supp. 
670—Bailey v. Meister Brau, Inc., D.C.IIL, 320 
RSupp. 539. 

Pendent jurisdiction doctrine 

N.Y.—McCoUum v. Billings, 279 N.Y.S.2d 609, 53 
Misc.2d 661. 

§ 37. Actions Relating to Navigable 
Water 

library References 
Federal Courts <&=>194. 
page 224 

5. U.S.—U.S. Sted Cbrp. v. Train, CA-IU., 556 R2d 
.822. 

State of Del. v. Pcnnsylvania New York Cent. 
Transp. Co., D.C.Del., 323 F.Supp. 487—McKie 
Linter Co. v. City of Boston, D.C,Mass., 335 
F.Supp. 663—Potomac Rivo: Ass'n, Inc. v, Lunde- 
berg Maryland Seatnanship School, Inc., 402 
F.Supp. 344. 

Close V. Calmar S.S. Corp., D.C.Pa., 44 F.R.D. 
398, affd., CA., 417 R2d 264. 

Private constniction on ont^* continenta! shelf 
U.S.—U.S. V. Ray, D.C.Fla., 294 F.Supp. 532, affd. in 
part, revd. m part on oth. grds., C.A., 423 F.2d 16. 
PoUotion of interstate or navigable waters crcates 
actions arising under “laws” of United States within 
federal question statute. 

U.S.—lUinois v. Cty of Milwaukec, Wis., 92 S.Ct' 1385, 
406 U.S. 91, 31 LEd.2d 712. 

Constmction of hydroelectric piant 
U.S.—Town of Springfield, Vt. v. McCarren, D.C.Vt., 
549 RSupp. 1134, affd. CA., 722 R2d 728, cert. 
den. 104 S.a. 360, 464 U.S. 942, 78 L.Ed.2d 322. 

6. U.S.—Tatam v. Blackstbck, C,A.Tex., 319 F.2d 

397. 

Haw^kmson v; Blancto Pjq)er Co., D.CMmn., 54 
RR.D. 517. 

7l U.S.—Gttthrie v. Alabama By-Products Co., D.C. 
Ala., 328 FJSupp. 1140v affd., C.A., 456 F.2d 1294, 
cert den. 93 S.Q. 1352, 410 U.S, 946, 35 LEd.2d 
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13. U.S—Field V. U.S., DC.N.Y., 340 F.Supp. 175, 
affd., C.A., 486 F.2d 1393. 

14. U.S.—Wallace v. City of Rock Island, IlL, CA. 
IlL, 303 F.2d 637—Luttrell v. U.S., C.A.Or., 644 
F.2d 1274. 

Pitship Duck Club v. Town of Sequim, D.C. 
Wash., 315 RSupp. 309--Curry v U.S., DC.Cal., 
338 F.Supp 1219—Koopetoris v. Konkar Intrepid 
Corp,. 402 RSupp. 951, affd. 535 F.2d 1392. 

Statnte relating to bridge 
U.S.—Pacific Inter-Club Yacht Ass’n v Morris, D.C. 
Cal., 197 FSupp. 218. 

15. US.—Hooper v. U.S., D.CConn., 331 F.Supp. 
1056. 

§ 38. Actions Relating to Public 
Lands 

Library References 
Federal Courts ®=»193. 
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20. U.S.—Wallace v. Swafford, CA.Okl, 273 F.2d 
602—Stickelman v. U.S., CA.Nev., 563 F.2d 413. 

Reed v. Charizio, D,C.Va., 183 F.Supp. 52—Port 
of Portland v, Tri-Club Islands, Inc., I).C.Or.. 315 
RSupp. 1160—Burke v. Gulf, M. & O.R. Co.. 
D.C.Ala., 324 F.Supp. 1125, affd., C.A., 465 F.2d 
1206. 

Actions involving Indian lands 
(8) U.S.—Cardin v. De La Cruz, C,A.Wash., 671 
F.2d 363, cert. den. 103 S.Ct. 293, 459 U.S. 967, 74 
L.Ed.2d 277. 

21. ' U.S.—Mays v. Kirk, CAFla., 414 F.2d 131. 

Royal Gorge Scenic Ry. Co. v. Canon City, 
Colo., D.CColo., 214 RSupp. 613. 

Indian land 

D.C.—Bowman v. Udall, 243 F.Supp. 672, affd,, C.A., 
364 F.2d 676, 124 U.S.App.D.C. 283. 

22. U.S.—Standage Ventures, Inc. v. State of Ariz., 

C. A.Ariz., 499 F.2d 248. 

Burke v. Gulf, M. & O.R. Co., D.C.Ala., 324 
F.Supp. 1125, affd., CA., 465 F.2d 1206. 

23. U.S.—Mays v. Kirk, C.A.Fla., 414 F.2d 131. 
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24.5. U.S,—Maccmber v, Bose, C.A.Mont, 401 F2d 
545. 

24.10. Snbsequent state statutes 

(1) U.S.—Stokes V. Adair, CA,Va., 265 F.2d 662, 
cert. den. 80 S.a. 56, 361 U.S. 816, 4 L.Ed.2d 62. 

(2) U.S.—Stokes v. Adair, C.A.Va., 265 F.2d 662, 
cert den. 80 S.a. 56, 361 U.S. 816, 4 L.Ed.2d 62. 
24.20. U.S.—Sylvane v. Whelan, D.C.N.Y., 506 

F.Supp. 1355. 

§ 39. Actions Relating to Mines or 
Mineral lUghts 

Library References 
Federal Courts <®=»193. 

25. U.S.—Converse v. Udall, C.A.Or., 399 F.2d 616, 
cert den. 89 S.a. 635, 393 U.S. 1025, 21 L.Ed.2d 
569. 

MacDonald v. Best, D.CCal., 186 F.Supp, 217— 
Murphy OU Corp. v. Hkdtd, D.CAik., 307 
F.Supp. 812. 

D.C.—McKenna v. Udall, CA 418 F2d U71, 135 
U.S.App.D.C 335. 
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26.5. Actions held to arise imder federal laws 

(4) Otlier actions. 

U.S.—Texas OH & Gas Corp. v, Phillips Petroleum Co., 

D. COkl, 277 RSuk). 366. affd, C.A.. 406 F.2d 


§ 40. Actions by or against Officers 
or Agents of United States 

Library References 
Federal Courts ^232, 

32. U.S.—U.S. V. Lawrence County, CA.Pa., 280 
F.2d 462, affd. 81 S.a 357, 364 U.S. 628, 5 
L.Ed.2d 363. 

International Union of Operatmg Engineers, Lo- 
cal 627 V. Arthurs, D.C.Okl , 355 F.Supp. 7, affd., 
CA.. 480 F.2d 603. 

Agency 

U.S.—Government Nat Mortg. Ass’n v. Terry, C.A. 
Ga., 608 F.2d 614. 

“Ginnie Mae” 

U.S.—Government Nat Mcwtg. Ass’n v. Terry, C.A. 
Ga., 608 F.2d 614. 

33.5. U.S.—Gnffith V. Bcll-Whitley Community Ae¬ 
tion Agency, C.A.Ky., 614 FuSi 1102, cCTt. den, 
100 S.Ct. 3025, 447 U.S. 928, 65 L.Ed.2d 1122. 
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35. U.S.—Industrial Indem., Inc. v. Landrieu, C.A. 
Tex., 615 R2d 644. 

35.15. U.S.—Expedient Services, Inc. v. Weaver, CA. 
Fla., 614 F.2d 56. 

Grichenko v. U.S. Postal Service. D.CN.Y., 524 
RSupp. 672, affd. 751 F.2d 368. 

36. U.S.—Hanns v. Federal Housing Administralion, 
D.C,Md., 256 F.Supp. 757—Mullins v. First Nat 
Exchange Bank of Va., D.CVa., 275 F.Supp. 712 
-Coletta v. U.S., D.CRI., 300 F.Supp. 19. 

38. U.S.-Safir v. Gibson, CA.N.Y., 417 R2d 972, 
app. after remand 432 F.2d 137—White v. Hardy, 
CAN.C, 678 R2d 485. 

Ruffalo V. Civiletti, D.C.Mo., 539 RSupp. 949, 
affd and remd CA., 702 F.2d 710, on remand 
D.C, 565 RSupp. 34. 

San Juan County v. Russell, D.CUtah, 340 
F.Supp. 1306, affd, C.A., 458 R2d 515. 

Aetion held to arise under federal law 

(2) Other actions. 

U.S.—Wheeldin v. Wheeler, Cal., 83 S.Q. 1441, 373 
U.S. 647, 10 L.Ed. 605. 

Wheeldin v. Wheeler, CA.CaI., 280 F.2d 293— 
Skolnick v. Parsons, C.A.I11., 397 F.2d 523. 

Rutledge v. Riddcll, D.CCal., 186 RSupp. 552— 
Chakqian v. Trout, D.C.Pa., 295 -F.Suppi 97— 
White v. Boyie, D.CVa^ 390 F-Supp. 514, affd, 
C.A., 538 F.2d 1077. 

D.C—Carter v. U.S., C.A., 407 F.2d 1238, 132 U.S. 
App.D.C 303. 

Actions held not 'to arise nad^ federal law 

(5) Other actions. 

U.S.—Wheeldin v. Wheeler, Cad, 83 S.a 1441, 373 
U.S. 647, 10 L.Ed.2d 605. 

AUen v. David CA.Tex., 334 F.2d 592, cert 
den. 85 S.a 660. 379 U.S. 967, 13 L.Ed.2d 560. 
Bolger V. U.S., D.CN.Y., 189 F.Supp. 237, affd, 

C. A, 293 F.2d 368, revd on oth. grds., 83 S.a 
385, 371 U.S. 392, 9 L.Ed2d 390. 
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39. U.Srf—Martin v, Wyzanski, DXJMass., 262 
F.Supp. 925, 

40. U.S.—Mullins v. First Nat. Exchange Bank of 
Va., D.C.Va,, 275 F.Sur>. 712—Jemo Associates, 
Inc. V. Greene Metropolitan Hopsing Authority, 

D. COhio, 523 F5upp. 186. 

41. U.S.—Shivers v. Landrieu, CA 674 F.2d 906, 
218 U.S.App.D.C 247. 

Birdsall v. U.S., D.C.Fla., 272 F.Supp. 308—Co- 
alition for United Community Aetion v. Romney, 
D.Cm., 316 RSupp. 742—Klein v. Robinson, D.C. 
N.Y., 328 RSupp. 417, affd., C.A., 468 F.2d 619— 
Nwankpa v. Kissinga:, D.C.Ala., 376 RSupp. 122, 
affd, CA 506 F2d 1054. 
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Acdoos hdd witiiia fedfiral jurisdiction 

(S) Other acoons. 

U.S.—WUson V. Blount, C.A.Kai»., 422 E2d 866, cert. 

den. 91 S.Ct 102, 400 U S. 865, 27 L.Ed.2d m. 

42. U.S —Kuenstler v. Occidental Life Ins. Co, D.C. 
Cal., 292 F.Supp. 532. 

44. U.S.—Martin v. Wyzanski, D CMass.. 262 
F.Supp. 925. 

§ 41. Actions by or against United 
States Corporations 

Ubrary References 
Federal Courts <^230. 
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46. U.S.—Lance Intem., Inc. v. Aetna Cas. & Sur. 

Co., D.CN.y, 264 F.Supp 349—Latch v. Ten- 
nessee VaL Authority, D.C.Miss., 312 FSup>p. 
1069. 

47. U.S.—Mcrie v. Sharott, C.A.Pa., 341 F.2d 989— 
Acron Investroents, Inc. v. Federal Sav. & I.oan 
Ins. Ccxp., C.A.Cal., 363 F.2d 236, cert. den. 87 
S.Cl. 506, 385 U.S. 970, 17 LEd.2d 434. 

Latch V. Tcnnessce Val. Authority, D.C.Miss., 

312 F.Supp. 1069—City Federal Sav. and Loan 
Ass’n V. Crowlcy, D.C.Wis , 393 F.&ipp. 644. 

Interpkader actiott 

U.S.—U.S. Fidelity & Guaranty Co. v. Long, D.C.On, 

214 F-Supp. 307. 

49. U.S.—Harris v. American Legton, D.C.Ind., 162 
F.Supp. 700, affd., CA., 261 F.2d 594—Stanturf 
V. Sipcs, D.CMo., 224 F.Supp. 883, aflrd., CA., 

335 R2d 224, cert. den, 85 S.Ct. 676. 379 U.S. 

977, 15 LEd.2d 567. 

D.C.—Rice V. Disabled Am. Veterans, D.C, 295 
FJSnpp. 131. 

50. U.S.—Mamber v, Second Federal Sav. & Loan 
Ass’n of Boston, D.C.Riass., 275 F.Supp. 170— 
Colcman v. Tcnnessce Valley Trades and Labor 
Qnmcil, D.CTenn., 396 F.Supp. 671. 

Pnipose of exception, etc. 

(2) Other statements. 

U.S.—Mur^y v. Cc4oaial Federal Sav. & Loan Ass% 
C.A.N.Y., 388 F.2d 609. 

Particiilar ctMiKMratk»» wiAin s^atoiory excep- 
tion 

(1) U.S.—Federal Deposit Ins. Corp. v. Sumner Fi¬ 
nancial Corp., C.A.Fla., 602 F.2d 670. 

Federal Deposit Ins. Cocp, v. National Sur. 
Corp., D.CIo^ 345 F.Supp. 885—^Federal Depos¬ 
it Ins. Corp. V. Huntington Towcrs, Ltd., D.C. 

N.Y., 443 FJSupp. 316—Federal Deposit Ins. Corp. 

V. Gates, D.C.Kan., 594 F.Supp. 36^ 

The Federal Saringis & Loan Tivairance Onpo* 
ration, etc. 

(2) Aetion Corporation wHhk federal court juris- 
dicticHL 

U.S.—Federal Sav. & Loan Ins. Corp. v. Krueger, 
CA.IIL, 435 F.2d 633—Katin v, Apollo Sav., C.A. 

IU., 460 F.2d 422, cert den. 92 S.Ct, 1767.406 U.S. 

918, 32 LEd.2d 117. 

Statote held inapplicabte 

U.S.—I>aviditis v. National Bank of Mattoon, C.A.III., 

262 F.2d 884, cert. den. 79 S.Q. 1150, 359 U.S. 

1012, 3 L.Ed2d 1037, reh. den. 79 S.Ct. 1447, 360 
U.S. 940, 3 L.Ed.2d 1552. 
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50.10. U.S.—Harris v. American Legion, D.Clnd., 

162 F.Supp. 700, affd., CA., 261 F.2d 594—Home 
Sav. and Loan Ass’n of Jdiet v. Samuel T. Issae & 
Assoc. Inc., 496 F.Supp. 831. 

50.15. U.S.—^Federal Sav. & Loan Ins. Corp, v. Fwld- 
ing, D.CNev., 309 F.Supp. 1146. 

50.30, U.Su—Hrst Federal Sav, and. Loan Ass’n of 
Harrison, Ark. v, Anderson, CA.Ark., 681 F.2d 
528. 


Jurisdictioa not granted by 
<1) U.S.—Freehng v Sebrmg, C.A.Okl, 296 F.2d 
244 

(2) U.S.—Hams v American Legion, D.C.Ind., 162 
F.Supp. 700, affd., CA., 261 F.2d 594. 

50.35. Ctmunodity Oredit CorptMation 

(1) U.S.—Kraft Foods Co crf“ Wisconsin v. Commod- 
ity Credit Corp., D.C.Wis., 164 FSupp. 168, affd. in 
part and revd. in pait on oth. grds., C.A., 266 F.2d 254, 
cert. den. 80 S.Q. 83, 361 U.S. 832, 4 L.Ed.2d 74. 

§ 42. Actions by or against National 
Banks or Receivers or 
Agents Thereof 

Library References 
Federal Courts <s=^23L 
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52. U.S.—First Federal Sav. and Loan Ass’n of Puer- 
to Rko V. Ruiz Dc Jesus, CA.Puerto Rico, 644 
F.2d 910. 

Suburban Trust Co. v. National Bank of W^t- 
field, D.CNJ., 211 F.Supp. 694—Bank of Sussex 
County V. Saxon, D.CJ^J., 251 F.Supp. 132—First 
Federal Sav. & Loan Ass’n of Puerto Rico v, 
Zequeira, D.CPuerto Rico, 305 FSupp. 37—State 
of lowa ex rei. Tumer v. First of Omaha Smice 
Corp. eff Omaha, Neb., 401 F.Supp. 439. 

53. U.S.—Southern Elee. Steel Co v. First Nat. Bank 
of Birmingham, C.A.Ala., 515 F.2d 1216. 

Voiue statote as not conffrming jurisdiction 
U.S—Swift v. Fourth Nat. Bank of Columbus, Ga., 
D.CGa., 205 F.Supp. 563. 

54. U.S.—Wahyou v. Central Val. Nat. Bank, CA. 
Cal., 361 F.2d 755—Cupo v. Community Nat. 
Bank & Trust Co. of New York, CA.N.Y., 438 
F.2d 108, on remand. D.C, 324 F.Supp. 1390. 

Twardzik v. S^uley, D.C.Pa., 286 F.Supp. 346 
-First Nat Bank of Lincolnwood v, KeUer, D.C. 
U!., 318 FSupp. 339. 

Statute held inaiqilicable 

(1) U.S.—WaBcer v, Bank of America Nat Trust and 
Sav. Ass’n, C.A.Cal.. 268 F.2d 16, cert den. 80 S.Q. 
211, 361 U.S. 903, 4 L.Ed.2d 158, reh. den. 80 S.Ct. 
367, 361 U.S 941, 4 LEd.2d 361. 

(2) U.S.—Daviditis v. National Bank of Mattoon, 
CA.m., 262 F.2d 884, cert. den. 79 S.Ct. 1150, 359 U.S. 
1012, 3 L.Ed.2d 1037, reh. den. 79 S.Ct 1447, 360 U.S. 
940, 3 L,Ed-2d 1552. 

(3) Other mstances. 

U.S.—Win^ar v. First Nat. Bank of Merritt Island, 
D.C.Fla., 267 F.Supp- 79. 

55. U.S.—Stevens v. Lowtter, CA.Ala., 643 F.2d 
1078, rdt den. 652 F.2d 1001. 

Vital natuMial interest involved 
U.S.—Federal D^rosit Ins. Corp. v. M. C Honea, Jr., 
Inc., D.CGa., 440 FSupp. 1064. 

page 234 

56. U.S.—Ramapo Bank v. Camp, C.A.N.J., 425 F.2d 
333, cert. den. 91 S.Ct. 57, and 91 S.Q. 59, 400 
U.S. 828, 27 L.Ed.2d 58. 

61. U.S.—Twardzik v, Sepaidey, D.C.Pa., 286 F.Supp. 
346-.^ackscm v. Hrst Nat. Bank oF Cornelia, D.C. 
Ga., 292 FSupp. 156, stay den. 90 S.Ct 761, 396 
U.S, 1063, 24 LEd.2d 758—State of lowa ex rei. 
Tumer v. First of Omaha Service Cotp- of Omaha, 
Neb., 401 FSupp. 439. 

Suits hdd to arise under federal laws 

(3) Other suits, 

U.S.—Leuthdd v. Cair^j, D.CMont., 273 F.Supp. 695, 
affd., C.A., 405 F.2d 499, , 

Suits held not to arise under federal laws 

(7) Other suits. 

U.S.—Bowrpan v. White, C.A.Va,, 388 F.2d 756, cert 
den. 89 S.O. 214, 393 U,S. 891, 21 LEd.2d 172. 
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61.5. U.S.—Walker v. Bank of America Nat. Trust 
'and Sav. Ass’n, CA.Cal., 268 F.2d 16, cert. den. 
80 S.Ct 211. 361 U.S. 903. 4 L.Ed.2d 158, reh 
den. 80 S.Ct 367, 361 U.S. 941, 4 L.Ed.2d 361. 

Actions against directors individually, etc. 

U.S—Walker v Bank of America Nat. Trust and Sav. 
Ass’n, C.A,Cal., 268 F.2d 16, cert. den. 80 S.Ct. 
211, 361 U.S. 903, 4 L.Ed.2d 158, reh. den. 80 S.Ct. 
367, 361 U.S 941, 4 L.Ed.2d 361. 

64.10. U.S.— Walker v. Bank of America Nat. Trust 
and Sav. Ass’n, C.A.Cal., 268 F.2d 16, cert. den. 
80 S.Q. 211, 361 U.S. 903, 4 L.Ed.2d 158, reh. 
den. 80 S.Ct. 367, 361 U.S. 941, 4 L.Ed.2d 361. 

65. Applicable in Puerto Rico ■ 
pa^ 237 

82. U.S.—Federal Deposit Ins. Corp, v. Godshall, 
C.A.S.C., 558 F.2d 220. 

§ 43. Actions by or against Receiv¬ 
ers Appointed by Federal 
Courts 
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92. U.S.—U.S v. Franklin Nat. Bank, C.A.N.Y., 512 
F.2d 245. 

§ 44. Cases Affecting Amhassadors, 
Public Mipisters, or Consuis 

Library References 
Federal Courts ^262. 
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99. Jurisdiction not extended to families of 
consuis 

U.S.—Anderson v. Villela, D.C.Mass., 210 F.Supp. 791. 
Accredited consul of deposed regime 
U.S.—Dominican RepubHc v. Peguero, D.C.N.Y,, 225 
FSupp. 342. 
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123. Employee of United Nations 

U.S.—U.S. v. Melekh, D.C.N.Y., 190 FSupp. 67. 

§ 45. Controversies to Which United 
States Is a Party 

Library References 
Federal Courts «=»263, 

15. U.S,—Hickey v. Illinois Cent.* R.R., C.A.I11., 278 
F,2d 529, cert. den. 81 S.Q. 284, 364 U.S. 918, 5 
L.Ed.2d 259 Hili v. U.S., C.A.Tenn., 453 F.2d 
839—U.S. V. Marchetti, CA.Va., 466 F.2d 1309, 
cert. den. 93 S,Ct. 553, 409 U.S. 1063, 34 LEd.2d 
516-Nickerson v. U.S., C.A.R.I., 513 F.2d 31. 

U.S. V. CarrolI, D.CArk., 212 F.Supp. 422. 

DiYcrsity of citizenship not requhred . 

U.S.-^U.S. for Use of Rose v. Somers Const. Co., 
D.CDeL, 184 F.Supp. 563. 

16. U.S.—Los Angeles, Customs and Freight Brokers 
Ass’n V. Johnson, D.C.Cal., 277 F.Supp. 525. 

D.C.—^Trustees of Puritan Church v. U.S., D.C., 191 
F.Supp. 670, affd., C.A., 294 I?'.2d 734, 111 U.S, 
App.D.C. 105. 

Held not suit against United States 

U.S.—Laycock v. Kcnney, C.A.Or., 270 F.2d 580, cert, 
den. 80 S.a. 373, U.S. 933, 4 L.Ed.2d.355— 
Jones V, Hadican, C.AMo., 552 F,2d 249, cert. 
den. 97 S,a. 2658, 431 U.S. 941, 53 L.Ed.2d 260. 
163. U.S.—Konceny v. U.S., C.A.Minn., 388 F.2d 
59. 

Gottman v. U.S., D.CN.Y., 196 FSupp. 384— 
Cooper Agency, Inc. v. McLeod, D.CS.C., 235 
FSupp. 276, affd,, C.A., 348 F.2d 919. 

17. U3.—Jones v. U.S., D.CCal., 179 F.Supp. 456— 
Geor^ V. U.S., D.CTex., 181 F.Supp. 522- , 
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20^. U.3.—Baker v. FCH Services, Inc., D.C.N.Y., 
376 F.Supp. 1365. 

However, it has also been held that 
an impleading petition or third-party 
complaint comes within the conrfs jur- 
isdiction of proceedings commenced by 
the United States 

20 J5, Impleading of state held not harred by 
EkTenth Amendment 

U.S.—Williams v. U.S„ D.CN.Y., 42 F.R.D. 609. 

23. U.S.—Logan Planing Mill Co. v. Fidelity & C^as. 
Co. of New York, D.CW.Va., 212 F.Supp. 906— 
United Pub. & Printing Corp. v, Horan, D.C. 
Conn., 26S F.Supp. 948. 

24. D.C—National Ass’n of Letter Caniers v. Blount, 
D.C., 305 FSupp. 546, probable jur. notcd 90 
S.a. 1499, 397 U.S. 1062, 25 L.Ed.2d 683, app. 
dism. 91 S.a. 7, 400 U.S. 801, 27 L.Ed.2d 33. 

Injunction proceedings 

(2) Dther instances. 

U.S.—U.S. V. U.S. Klans, Knights of Ku Klux Klan, 
Inc., D.C.Ala., 194 F.Supp. 897. 
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25. U.S.—^U,S. for Use and Benefit of Victory Elee. 
(3orp. V. Maryland Cas. Co., D.C.N.Y., 213 
F.Supp. 800, Adheied to 215 F.Supp. 700. 

MDler Act 

U.S.—^U.S. for Use and Benefit of Gigliello v. Sovercign. 
Const Co.. D.CMo., 311 F.Supp. 371. 

26. U.S.-^Goodpasture v. Tennessee Val. Authority, 

C. A.Tenn.. 434 F.2d 760. 

27. U.S.—Republic Iraq v. First Nat. Bank of 

Chicago, CA.I1L, 350 F.2d 645, cert den. 86 S.Ct. 
556, 382 U.S. 982, 15 L.Ed.2d 556. 

Becote v. South Carolina State Highway Dept., 

D. C.S.C., 308 F.Supp. 1266. 

31. U.S.—Wirtz V. Phillips, D.C.Pa., 251 F.Supp. 789. 

§ 47. -Actions between States 


§ 49(1). -Actions against State 

Library References 
Federal Courts ®»264. 

40. U.S.—Florida Dept. of State v. Treasure Salvors, 
Inc., Fla., 102 S.a. 3304, 458 U.S. 670, 73 
L.Ed.2d 1057, on remand, C.A., 689 F.2d 1254 
(Per Justice Stevais with the Chicf Justice mul 
Justices Marshall and Blackmun concuning and 
Justice Brennan concuning m the judgment) 
Jordon v. GilKgan, C.A.Ohio, 500 F.2d 701, cert 
den. 95 S.Ct. 1996, 421 U.S. 991, 44 L.Ed.2d 481, 
Georgia Dept. of Human Resources v. Bdl, D.C. 
Ga., 528 F.Supp. 17. 

In re Ramos, Bkrtcy.IlI., 12 B.R. 250. 

Mass.—ABCD, Inc. v. Commissioner (rf PubBc Weifare, 
391 N.E.2d 1217, 378 Mass. 327, 

Enforcement of federal rigbt against state 

U.S.—Robinsoai v. Pratt, D.C,Mass., 497 F.Supp. 116. 

The right of individoals to sue a state, etc. 

U.S.—Baton Rouge Contracting Co. v. West Hatchie 
Drainage Dist of Tippah Clounty, Miss., D.C.Miss., 
279 F.Supp. 430. 

Wash.—Gross v. Washington State Ferries, 367 P.2d 
600, 59 Wash.2d 241, 

Role applied to Cominonwealth of Pnerto Rko 

U.S.—^Toa Baja Development Corp. v. Garcia Santiago, 
D.C.Puerto Rico, 312 F.Supp. 899. 

Applicable standards 

U.S.—Employees of Dqpt. of PubBc Health and Wel- 
&re, State of Mo. v. Depaxtment of Public Healdi 
and Weifare, State of Mo.. C.A.Mo., 452 F.2d 820, 
affd. 93 S.Ct. 1614, 411 U.S. 279, 36 L.Ed.2d 251. 

Award of double damages held improper 

U.S.—Employees of Dept of Public Health and Wd- 
fere. State of Mo. v. Department of Public Health 
and Weifare, State of Ma, CA.Ma, 452 F.2d 820, 
affd. 93 S.Ct. 1614, 411 U.S. 279, 36 L.Ed.2d 251. 

Jurisdictiosal bar 

U.S.—Owen v. Lash. CAInd., 682 F.2d 648. 

Mathes v. Nugent, 411 F.Supp, 968. 
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18. U.S.—Glidden Co. v. Zdanok, N.Y. & App.D.C., 
82 S.Ct. 1459, 370 U.S. 530, 8 L.Ed.2d 671, reh. 
den. 83 S.Ct. 14, 371 U.S. 854, 9 L.Ed,2d 93. 

U.S. V. State of W.Va., D.C.W.Va., 537 F.Supp. 
388. 

Account by tnistees 

U.S.—U.S. V. Rose, C.A.Pa.. 346 F.2d 985, cerL den. 86 
S.Ct, 551, 382 U.S. 979, 15 L.Ed.2d 469, 

District of Columbia ejectment statute not “Act 
of Congress” 

D.C.—Hcrian v. U.S., D.C., 363 F.Supp. 287. 

18.5. U.S.—^U.S. V. Hermetic Seal Products Co., D.C. 
Puerto Rico, 198 F.Supp. 749, affd. 309 F.2d 482, 
cert. den. 83 S.Q. 510, 371 U.S. 954, 9 L.Ed.2d 
501—Wirtz V. Phaiips, D.C.Pa., 251 F.Supp. 789. 

Court held without jorisdictitMi 

(2) Since the publication of Corpus Juris Secundum, 
the case of U.S, v. Lawrence County, D.C.Pa., 173 
F.Supp. 307, has been reversed, the court holding that 
the district court did have jurisdiction under the circum- 
stanccs.*—U.S. v. Lawrence County. C.A.Pa., 280 F.2d 
462, affd. 81 S.Q. 357. 364 U.S. 628, 5 L.Ed.2d 363. 

(3) Other instances. 

U.S.—Jamieson v. Weinberger, D.C.Pa., 379 F.Supp. 

28. 

Substitution of parties as not defeating jurisdic¬ 
tion 

U.S.—Jones v. ViUage of ProctorvUle, Ohio, C.AOhio, 
303 F.2d 311. 

page 242 

18.10. U.S.—^Employees of Dept of Public Health 
and Wdfare, Missouri v. Department of Public 
Health and Wdfare, Missouri, Mo., 93 S.Ct 1614, 
411 U.S. 279, 36 L.Ed.2d 251. 

Condemnation proceedings 

(2) Other matters. 

U.S.—Tyson v. State of lowa, GA.Iowa, 283 F.2d 802. 
Cottsent of States not retpiired 
(1) U.S.—Marquardt Corp, 'v. Weber County, Utah, 

C. AUtah, 360 F.2d 168. 

U.S. V. State of Ala., D.C.Ala., 188 F.Siq)p. 
759—Bush V. Orlcans Parish Schpol Bd, D.CLa., 
188 F.Supp. 916, affd., 81 S.Q. 754, 365 U.S. 569, 
5 L.Ed.2d 806—U.S. v. Oan. of Pa,, Dept. of 
Highways, D.CPa., 349 FSupp. 1370. 

(3) Heventh Amendment does not apply to actions 
by the United Stetes. 

U.S.—^U.S. V. Nevada Tax Commission, C.A.Nev., 439 
F^2d 435—Brennan v. State of lowa, CAIowa, 494 
F.2d 100, cert den. 95 S.Ct. 2422. 421 U.S. 1015, 
44 LEd.2d 683. 

U.S. V. State of La., D.CLa., 225 F.Supp. 353— 
Anderson v. Tennessee Office of Economic O^wr- 
tunity, D.CTcnn., 384 F.Supp. 788. 

United States* action for adijudicatlon. of its 
water claim 

U.S.—Cappaert v. U.S., 96 S.Q- 2062,426 U.S. 128, 48 
L.Ed2d 523. 

20J. U.S,—Shaw V. U;S., C.A.Cal., 331 F.2d 493— 
Rasmussen v. Seamans, C.A.C 0 I 0 ., 432 F.2d 346. 

Harris v. U.S., D.C.Mass., 204 F.Supp. 228, 
affd., CA, 308 F.2d 573—Parks v. U.S., D.C. 
N.Y 4 241 F.Supp. 297—Sayre v. U.S., D.COhio, 
282 F.SUpp. 175—^Becote v. Soulb Carolina State 
Highway Dept., D.CS.C^ 308 F.Supp. 1266. 

Unconaented suit 

D. C.—Trustees of Puritan Church v. U.S., CA., 294 
. F:2d 734, 111 U.S.AppJD.C 105. 

Inununity frtmi liabUity 

U.S.—Peterson v. Wdnbcrger, CATex,, 508 F.2d 45, 
cert den. 96 S.Q. 50. 

20.10. U.S.—Fisher v. Secretafy of U.S.Dept of 
Hcabb. Ed^ and Welfiue, CAImL, 522 F.2d 493. 

Bartdl V. Ridddl, Cal., 202 F.Snpp. 70. 
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32. U.S.—Nevada v. Hali, Cal., 99 S.Q. 1182, 440 
U.S. 410, 59 L.Ed-2d 416, reh. den. 99 S.Q. 2018, 
441 U.S, 917, 60 L.Ed.2d 389. 

33. U.S.—Com. of Pa. v. Porter, C.A.Pa., 659 F.2d 
306, cert. den. 102 S.Q, 3509, 458 U.S. 1121, 73 
L.Ed.2d 1383. 

33.10. U.S.—Standing Rock. Sioux Indian Tiibc v. 
Dorgan, CAN.D., 505 F.2d 1135. 

§ 48. -Actions by State 

Library References 
Federal Courts »®=»274, 275. 

34. U.S.—Com of Mass. v. Connor, D.C.Mass., 248 
F.Supp. 656, affd., CA, 366 F.2d 778. 

35.5. U.S.—Badgiey v. City of New York, CA.N. Y., 
606 FJW 358, cert den. 100 S-Ct 2989, two cases, 
447 U,S. 906, 64 L.Ed.2d 855. 

Sftate of Okl. By and Thrm]^ Corporation Com¬ 
mission V. U.S., D.COkl., 193 F.Supp, 261. 

36. UJ5.—State of SLC. v. Katzenbach,. S.C, 86 S.Ct 
803, 383 U.S. 301, 15 LJEd*2d 769. 

State of Teau v. Pank^, CAN.M., 441 F,2d 236. 
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38. U.S.—State of 'N.Hi v. National Broadeastmg Co., 
DXXN.H., 222 F.Suk>. 915; affd., CA, 324 F.2d 
506. 

39. U5.—State of Ooon. v. Levi SUfauss * Co., D.C. 
Conn., 471 F.Suk>. 363. 


However, Congress can abrogate the 
States' Eleventh Amendment iniuiunity 
through legislation that clearly pro¬ 
vides a federal forum for claims 
against States.'*®'^ 

40.1 Immunity limited by Fourteenth Amend- 
ment 

U.S.—Hutto V. Fmney, ArL, 98 S.Q. 2565. 437 U.S. 
678, 57 L.Ed,2d 522, reh. den. 99 S.Ct' 1035, 439 
U.S. 1122, 59 L.Ed,2d 83, 

D.C.—Fitzpatrick v. Bitzer, D.C, 96 S.Q. 2666, 427 
U,S. 445, 49 L.Ed2d 614. 

Alurogation in actions by Indian trfbes 
U.S.—Oneida Indian Nation of New York v. State of 
N.Y.. D.C.N.Y., 520 F.Supp. 1278, 68 A.L.R.Fcd. 
606; affd in part revd. in part on oth. greb. 691 
F.2d 1070, on remand 102 F.R.D. 445, revd. 732 
F,2d 261, app. after ronand 732 F.2d 259 on 
remand 102 F.R.D. 450, remd. 757 F.2d 19, recaU 
of mandate den. 771 F.2d 51, CMt. den. 106 S.Q. 
78, 88 L.Ed.2d 64—Lac Coorte Oreilles Band of 
Lake Superior Quppewa Indians V. State of Wis., 
D.CWis., 595 RSuk). K)77, 

Copyright Act abrogates immimity 

U.S.—Mills Music, Inc. v. State of Arizl, CAAriz., 591 
F.2d 1278. 

Johnson v. University of Virginia, D.C.Va., 606 
F.Siupp, 321, dedining to foUow Wihtol v. Crow, 
309 F.2d 777. 

Copyright Act doea not abrogate inmuuilty 

U.S.—Wihtol V. Crow, CA.Iowa, 309 F.2d 777, 

Mihalek Corp. v. State of Mich., D.CMicb^ 595 
F.Supp. 903. 
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Reba]ulitatHHi Act does not abrogate immonity 

U.S.—Alascadero State Hosp. v. Scanlon, Clal.. 105 
S.a. 3142, 87 L.E<L2d 171, reh. dcn. 106 S.Ct. 18, 
87 L-Ed.2d 696. 

403. U.S.—Pardcn v. Tcrminal Ry. of Alabama State 
Docks Dept, AJa,, 84 S.Ct 1207, 377 U.S. 184, 12 
LEd.2<i 233. reh. dcn. 84 SCt. 1903, 377 U.S. 
1010, 12 L.Ed.2d 1057. 

Ap{»lies to Piierto Rico 

US.—Femande: v Cbardon, C.A.Pxjerto Rico, 681 
F2d 42, cert den. 103 SCt 345, 459 U.S. 989, 74 
LE<L2d 384, affd. 103 S.Q. 2611, 462 U.S. 650, 77 
LEd2d74. 

No bar to smt by United States 

U.S.—U.S. V. &ate Bd. of Equalization, D.C.Cal, 450 
F.Suf^ 1030. 

41. U3.—^Fkniia Dept, of State v. Treasurc Salvors, 
Inc., Fla.. 102 S.Ci. 3304, 458 U.S. 670, 73 
LEd,2d 1057, on remand, C.A., 689 F.2d 1254 
(Per Justice Stevens with the Chief Justice and 
Justkes MarshaU and Blackmun concurring and 
Justice Brennan coocurring in the judgroent.). 

Standing Rode Sioux Indian Tribe v. Dwgan, 
CJLN.D., 505 F.2d 1135. 

An-Ti Qiai v. Michigan Technological Universi- 
ty, D-CMkh., 493 F.Supp. 1137. 

Tex.—Martine v. Board df Regents, State Senbr Col- 
kges of Texas, Civ.App., 578 S.W.2d 465. app. 
after fe m a itd , 607 S.wj2d 638, err. ref. no rcv. err. 

42. U.S.—Pardcn v. Tcrminal Ry. of Alabama S^te 
Docks Dept., Ala., 84 S.Ct 1207. 377 U.S. 184, 12 
L.Ed.2d 233, reh. den. 84 S.Ct 1903, 377 VS. 
lOia 12 L.Ed.2d 1057. 

Snft as to ctmsti^ntknud yndation beld not 
barred 

U.S.—Schaeffer v. Sharp, D.C.Miss., 328 F.Supp. 762— 
Eslinger v. Tbomas, D.CS.C 340 F.Sujp. 886, 
affd. in part, revd. in part on crth. grds., CA., 476 
F.2d 225. 

Fair Labor S^andanls Act 
U.S.—Employees of Dqpt. of PuWic Heahh and Wel- 
fare, Mi^ouri v, Department of PubEc Health and 
Wdfare, Missouri, Ma. 93 S.Ct 1614, 411 U.S. 
279. 36 L.Ed.2d 251. 

Duniop V. State of NJ., C.A,N.J., 522 F.2d 504, 
vac. on oth. grtfe. New Jersey v. Usery, 96 S.Q. 
3196, 427 U.S. 909, 49 LE(L2d 1202. 

Snits nuder CStO Rig^ts Act not maintamalde 
U.S.—Burton v. Waller, CA.Miss.. 502 F.2d 1261, ccit. 
den. 95 S.Q. 1356, 420 U.S* 964. 43 L.Ed.2d 442. 
reh. den. 95 5.0. 1668, 421 U.S. 939, 44 L.E<L2d 
95—LaskaiK v. Thomburgh, CA.Pa., 661 F.2d 23, 
app. after remand 733 F.2d 260. cert. den. 105 
S.Q. 260, 83 LEd.2d 196. 

Andeiscnt v. Tennessee Office oi EccMiomic Op- 
portunity, D.CTean., 384 F.Supp. 788. 

Amendinent to Crril Rigbts Act 

U.S.—Hanis v. Com. of Pa.. D.CPa., 419 10. 

43. U3.—Florida Dept. of State v. Treasure Sahors, 
Inc., Fla., 102 S.Ct. 3304, 458 U.S* 670, 73 
L.Ed.2d 1057, on remand, C.A., 689 F2d 1254 
(Per Justice Stetvens with the (2hief Justice and 
Justices MarshaU and Blackmun concurring and 
Josdee Brennan concurring in the judgment.) 

Ruiz V. EsteUe, CA-Tex, 679 F.2d 1115, am. in 
part, vac. in part on oth. grds. 688 F.2d 2^, cert. 
dcn. 103 S.Ct 1438, 460 U.S. 1042, 75 LEd.2d 
795. 

Palila V. Hawaii Dept. of Land and Natural 
Resources, D.C.Hawaii, 471 F.Supp. 985, affd., 
C.A., 639 F.2d 495. 

In re Friendship Medical Center, Ltd., Bkrtcy. 
IU., 3 B.R. 304. 
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44. U.S.—0’NeiU v. Com of Pa.. C.AJ^a., 459 F.2d 

1 . 

DeLong Corp. v. Oregon State Hi^way Com- 
mission, D.C.Or., 233 F.Supp. 7, affd., CA., 343 
F.2d 911, cert. den. 86 S.Ct. 161, 382 U.S. 877, 15 
L.Ed.2d 119. 


45. U.S.—Edelman v Jordaa, IU., 94 SCt. 1347, 415 
U.S. 651, 37 L.Ed.2d 662, reh. den. 94 S Ct. 2414, 
416 U.S 1000, 40 L.Ed.2d 777, on remand, D.C, 
405 FSupp. 802, revd. on oth. grds, CA., 551 
F.2d 152, reh. 563 F.2d 873, affd. 99 SCt 1139, 
440 U.S. 332, 59 L.Ed.2d 358. 

United Caroltna Bank v Board of Regents of 
Stephen F. Austin State University, C.A.Tex., 665 
F.2d 553. 

Pennsylvania Environmental Council, Inc. v. 
Bartlett, D.CPa., 315 F.Supp. 238, affd., CA., 454 
F.2d 613. 

N.Y.—Duvemey v. State, 410 N.Y.&2d 237, 96 Misc.2d 
898. affd 429 N.Y.S.2d 70, 76 A.D.2d 962. app. 
dism 411 N.E.2d 784, 51 N.Y.2d 744, 432 N.Y. 
S.2d 365. 

Suits s^^ainst state within immunity mle 

(3) U.S.—Dixon v. State of Md. by <2arter, D.C.Md., 
261 F.Supp. 746. 

(5) Other smts. 

U.S.—Alabama v. Pugh, 98 S.Ct 3057, 438 U.S. 781, 57 
L.Ed2d 1114, cert. den. 98 S.Ct 3144, 438 U.S. 
915, 57 L.Ed.2d 1160. 

Hamilton Mfg. Co v. Trustees of State CoUeges 
in Colo., CA-Colo., 356 F.2d 599. 

CampbeU v. Washington State Bar Ass’n, D.C. 
Wash., 263 F.Supp. 991. 

WUliams V. U.S., D.C.N.Y., 42 F.RD. 609. 

Attomey^s fees 

U.S.—Hutto V. Finney, Ark., 98 S.Ct 2565, 437 U.S. 
678, 57 L.Ed2d 522, reh. den. 99 S.Ct. 1035, 439 
U.S. 1122, 59 LEd.2d 83. 

Jordon v. Gilligan, C.AOhio, 500 F.2d 701, cert 
den. 95 S.Ct 1996, 421 US. 991, 44 LEd.2d 
481—Rose V. State of Neb., CA.Neb., 748 F.2d 
1258, oert den. 106 S.Ct 61, 88 L.Ed.2d 50, reh. 
den. 106 S.Ct. 547, 88 L.Ed.2d 476. 

McMuny v, Phelps, D.C.La., 533 F.Supp. 742. 

§ 49(2).-Waiver of Immu¬ 

nity; Censent 

Library References 
Federal Courts <3=266, 267. 

48. U.S.—Pardcn v. Tcrminal Ry. of Alabama State 
Docks Dept., Ala., 84 S.Ct 1207,377 U.S. 184, 12 
L.Ed.2d 233, reh. den. 84 S.Ct 1903, 377 U.S. 
1010, 12 L.Ed.2d 1057—Florida Dept. of State v. 
Treasure Salvors, lac.. Fla,, 102 S.Ct. 3304, 458 

U. S. 67a 73 L.Ed.2d 1057, on remand, C.A.. 689 
F.2d 1254 (Per Justice Stevens with the Chief. 
Justice and Jystices MarshaU and Blackmun con- 
cunring and Judice Brennan concurring in the 
judgment.) 

Delaware Valicy Citizens’ CouncU for Clean Air 

V. Com. of Pa., CAPa., 678 F.2d 470, stay dcn. 
103 S.Ct 14, 458 VS. 1125, 73 LEd2d 1400, cert 
dea. 103 S.Ct 298, 459 U.S. 969, 74 LEd.2d 280. 

Department Ed., State of Hawaii v. Katherine 
D., D.C.Hawaii, 531 F.Sc^- ;517, affd. in part on 
oth. grds., revd. in part C.A., 727 F.2d 809, cert. 
den. 105 S.a. 2360, 86 L.Ed.2d 260. 
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48.5. U.S.—Riggie V. State of Cal., C.A.Cal., 577 
F.2d 579—Mills Music, Inc. v. State of Ariz., 
C.A.Ariz., 591 F,2d 1278. 

Lemelson v. Ampex Coip., D.CIU., 372 F.Suim. 
708. 

C:al.—Coan v. State. 113 C&l.Rpfcr. 187, 520 P.2d 1003, 

11 C3d 286. 

48.10. U.S.—Florida Dept. of State v. Treasure Sal¬ 
vors, Inc., Fla., 102 S.Q. 3304, 458 U.S. 670, 73 
L,Ed.2d 1057, on remand, C.A., 689 F,2d 1254 
(Per Jusftee Stevens with the Chief Justice and 
Justices MarshaU and Blackmun concurring and 
Justice Brennan tjoncuning in the judgment) 

Ped V. Florida Dept of Tran^., CA.Fla., 600 
F.2d 1070, 

Ramos v. Lamm, D.CCoh)., 539 .F,Suiq), 
remd. CA.. 713 F,2d 546. 


Statute, waiving only conunon law immunity 
US.—DeLong Corp v. Oregon State Highway Com- 
mission, D.C.Or., 233 F.Supp. 7, affd., C.A., 343 
F.2d 911, cert. den. 86 SQ. 161, 382 U.S. 877, 15 
L.Ed.2d 119. 

Statute not affected by amendment 

U.S.—Mississippi River FueI Corp. v. Ckicreham, C.A 
La., 382 F.2d 929, reh. den. 390 F.2d 34, cert. den. 
88 S.a. 1264, 390 U.S. 1014, 20 L.Ed.2d 164. 

Intent of Congress 

U.S.—WiUiamson Towing Co., Inc. v. State of 111., 534 
F.2d 758—Monroe County v. State of Fla., CA 
N.Y., 678 F.2d 1124, cert. den. 103 S.Ct. 726, 459 
U.S 1104, 74 LEd.2d 951. 

Flesch V. Eastem Pennsylvania Psychiatric Insti¬ 
tute, D.C Pa., 434 F.Supp. 963. 

Waiver not shown 

U.S.—Selman v. Harvard Medical School, D.C.N.Y., 
494 F.Supp. 603, affd., C.A., 636 F.2d 1204. 

48.15. U.S.—Miller v. State of Vt., D.CVt., 201 
F.Supp. 930. 

48.20. U.S;—MacDonald v. Board of Regents of Uni¬ 
versity of Mich., C.A.Mich., 371 F.2d 818—Bren¬ 
nan V University of Kan., C.A.Kan., 451 F.2d 
1287—Dagnall v. Gegenheimer, C.A.La., 645 F.2d 
2—Miener v. State of Mo., C.A.Mo., 673 F.2d 
969, cert. den. 103 S.Ct. 215, 230, 459 U.S 909, 74 
L.Ed.2d 171 and 103 S.Ct. 230, 459 U.S. 916, 74 
L.&i.2d 182, on remand 580 F.Supp. 562, op. 
supp. 607 F.Supp. 1425 

West V. Keve, D.CDel., 541 F.Supp. 534, app. 
dism. CA, 721 F.2d 91. 

Held no waiver 

(2) Other instances. 

U.S.—^Florida Dept. of Health and Rehabilitative Ser¬ 
vices V. Florida Nursing Home Ass’n, Fla., 101 
S.Ct. 1032, 450 U.S. 147, 67 L.Ed.2d 132, reh. dcn. 
101 S.Ct. 2008, 451 U.S. 933, 68 L.Ed.2d 319, on 
remand, CA.. 648 F.2d 241. 

Jacobson v. Tahoe Regional Planning Agency, 
CA.Cal., 566 F.2d 1353, affd. in part, revd. in part 
on oth. grds. 99 S.Ct. 1171, 440 U.S. 391, 59 
L.Ed.2d 401, on remand, D.C., 474 F.Supp. 901. 

Graham v. Hamilton County, State pf Tenn., 
D.C.Tenn., 266 F.Supp. 623—Citizens Committee 
for Hudson Valley v. Yolpc, D.CN.Y., 297 F.Supp. 
809—Hickman v. Idaho State School and Hospital, 
D.C.Idaho, 339 F5upp. 463„ 

48.25. U.S.—Greiner v. Gunnar A. Olsen <3orp., D.C. 
lowa, 498 F.Supp. 908. 

48.30. ' U.S.—Williams v. Eaton, C.AWyo., 443 F.2d 
422, on remand 333 F.Supp. 107, affd., C.A., 468 
•F.2d 1079. 

Sincock v. Obara, D.C.Dd., 320 F.Supp. 1098. 
Waiver as not creatmg diversity jurtsdiction 
U.S.— s. J. Groves & Sons Co. v. New Jersey Tttmpike 
Authority, D.C.N.J., 268 F.Supp. 568. 

48.35. U.S.—Truitt v. State of UL, CABL, 278 F.2d 
819, cert. den. 81 S.Ct. 109, 364 U.S. 866, 5 
LEd,2d88. 

S. J. Groves & Sons Co. v. New Jersey Tumpike 
Authority, D.C.NJ., 268 F.Supp. 568. 

48.40. U.S.—Williams v. Eaton, C.A.Wyo., 443 F.2d 
422, on remand 333 F.Supp. 107, affd., C.A., 468 
F,2d 1079. 

State of Alaska v. 0/S Lynn Kcndall, D.C Alas- 
ka, 310 F.Supp. 433—Hickman v. Idaho State 
School and Hospital, D.CIdaho, 339 F.Supp. 463. 
49; U.S.^tate of lowa v. Unidn Asphalt & Roadoils, 
Inc., CAIowa; 409 F,2d 1239. 

Seneca Nation of Indians v. State of New York, 
D.CN.Y., 397 F.Supp. 685. 

Mere genoral appearance by Attomey General 
insoffident , 

U.S*— U.S. V. Dc:s Developmeut Corp., D.CN.Y., 590 
F.Supp. 1117. 

FQing counterclaim 

U.S.—^Mdiegan Tribe v. State of Conn., D.C.Conn., 528 
F.Supp. 1359, 
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50. U.S.—Flonda Dept. of State v. Treasure Salvors, 
Inc., Fla., 102 S.Ct. 3304, 458 U.S. 670, 73 
L.Ed.2d 1057, on remand, C.A., 689 F.2d 1254 
(Per Justice Stevens with the Chief Justice and 
Justices Marshall and Blackmun concurring and 
Justice Brennan concurring in the judgmenL) 

Defense on merits does not waiye riguit to claim 
immimity 

U.S.—Aerojet-General Corp. v. Askew, C.A.Fla., 453 
F.2d 819, cert. den. 93 S.Ct. 110, 409 U.S. 892, 34 
L.Ed.2d 149. 

51. U.S.—State of Alaska v. 0/S Lynn Kcndall, D.C. 
Alaska, 310 F.Supp. 433. 

Appearaiice held not waiyer 

U.S.—Richins v. Industrial Const., Inc., C.A.Utah, 502 
F.2d 1051. 

51.5. U.S.—Dagnall v. G^enheimcr, C.A.La., 645 
F.2d 2. 

Board of Regents of University of Nebraska v. 
Dawes, D.C.Neb., 370 F.Supp. 1190. 

State law governs deteiroination of waiver of 
immimity 

U.S.—Ccntraal Stikstof Verkoopkantoor, N.V. v. Ala- 
bama State Docks Dept., CA.Ala., 415 F.2d 452. 

Flores v. Norton & Ramsey Lines, Inc., D.C. 
Tex., 352 F.Supp. 150. 

51.15. U.S.—Mississippi River Fuel Corp. v. Cocre- 
. ham, C.A.La., 382 F.2d 929, r«dL den. 390 F.2d 

34. cert. den. 88 S.a. 1264, 390 U.S. 1014, 20 
L.Ed.2d 164, 

52. U.S.—^Vecchione v. Wohlgemuth, C.A.Pa., 558 
F.2d 150, cert. den. 98 S.Q. 439, 434 U.S. 943, 54 
L.Ed.2d 304. 

52.10. U.S.—Selman v. Harvard Mcdical School, 
D.C.N.Y., 494 F.Supp. 603, affd., C.A., 636 F.2d 
1204. 

52.20. U.S.—Hamilton Mfg. Co. v. Trustecs of State 
Colleges in Colo., C.A.C:olo., 356 F.2d 599. 

Okl.—Nichois V, Department of Corrections, 631 P.2d 
746. 
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53. U.S.^—Richins v. Industrial Const., Inc., CA. 
Utah, 502 F.2d 1051. 

Flesch V- Eastem Pcnnsylvania Psychiatric Insti¬ 
tute, D.C.Pa., 434 F.Supp. 963—Pnieitt v. Boone 
County, lowa, D,C.Iowa, 599 F.Supp. 278, dis- 
agrccing with Greiner v. Gunnar A. Olscn Corp., 
498 F.Supp. 908, and Chicago and Northwestern 
Transportation Co., 498 F.Supp. 1. 

Ciyil rights statute, did not waive immnnity 

Neb,—Wiseman v. KeUcr, 358 N.W.2d 768, 218 Neb. 
717—Patteson v. Johnson, 367 N.W,2d 123, 219 
Neb. 852. 

However^ there is authority that 
when a state waives its sovereign im- 
munity from suit it also warves its 
Eleventh Amendment immimity from 
suit in federal court^* 

54.1 U.S.—Chicago and N.W. Transp. Ca v. Hurst 
Excavating Co., D.C.Iowa, 498 F.^pp. 1—Grein;- 
er V. Gunnar A. Olsen Corp., D.CIowa, 498 
F.Sopp. 908. ) 

54.10. Compact hdd not to arnount to trairm* 

U.S.—DeLong Corp. v. Or^on Stato Highway Com- 

mission, D.C.Or., 233 F.Supp^ 7, affd., CA., 343 
F.2d 911. Cert, den. 86 S.a. 161,382 U5. 877,15 
L,Ed-2dll9,. 

Waitw of gori&nnnental immunfty whfle retain- 
ing constitutional immnnity 
U.S.—Usry v. Louisiana Dept. of Highways, D.C.La., 
459 F.Supp. 56. 

54.15. U.S.—Red'Star Towing & Transp. Co. v. De¬ 
partment of Transp. <rf State of NJ., CA.N.J., 423 
F.2d 104. 


Operation of vessel as common carTi» in interstate 
commerce on navigable waters held to waive immunity 
as to seaman’s action under Jones Act, but not as to 
common law action based on unseaworthiness. 

U.S.—Cocheri v. State of Alaska, D.C.Alaska, 246 
F.Supp. 328. 

Uniyersity board of regents held liable under 
Jones Act 

U.S.—Huckins v. Board of R^ents of University of 
Mich,, D.CMich,, 263 F.Supp. 622. 

Operation of state docks as waiver of immimi ty 
U.S.—Rivet V. East Point Manne Corp., D.C.Ala., 325 
F.Supp. 1265. 

Operation of ferry on navigable water not waiv¬ 
er 

U.S.—Faust V. South Carolina State Highway Dept., 

C. A.S.C. 721 F.2d 934, cert. den. 104 S.Ct. 2678, 
81 L.Ed.2d 874, declining to follow Chesapeake 
Bay Bridge and Tunnel District v. Lauritzen, 404 
F.2d 1001. 

Whether a state, by accepting feder¬ 
al aid, or by engaging in aetivities of 
paramount federal intereat, waives its 
immunity depends on the circumstanc- 
es in the particular case.^-^ 

54^0. U.S.—Pcnnsylvania Environmental Council, 
Inc. v. Bartlett, C.AJ»a., 454 F.2d 613. 

EUiot V. Volpe, D.CMass., 328 F.Supp. 831— 
Ward V. Ackroyd, D.C.Md., 344 F.Supp. 1202. 

Immunity held not waived 
U.S.—Knight v. State of N.Y„ C.A.N.Y., 443 F.2d 
415—Daye v. Com. of Pa., C.A.Pa., 483 F.2d 294, 
cert. den. 94 S.Ct. 1956, 416 U.S. 946, 40 L.Ed.2d 
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U.S.—State Chartered Banks in Wash. v. Peoples Nat. 
Bank of Wash., D.CWash., 291 F.Supp. 180. 

33. U.S.—Bowman v. Curt G. Joa, Inc., CAN.C., 
361 F.2d 706. 

34. Actitm on bail bond 

U.S.—State of lowa v. Sellers, D.CIo^wi, 336 F.Supp. 
816, 

333. U.S.—Smith v. Abbate, D.CN.Y., 201 RSupp. 
105—Matteson v. Bresette, D,C.Mo., 250 RSupp. 
646—Rajotte v. Home Indem. Co., D.C.R.I., 258 
F.Supp. 780—^Doud^erty v. Oberg, D.C.Minfn., 
297 F.Supp. 635—Hylte Bruks Aktidxilag v. Bab- 
cock & WHcox Co., D.CN.Y., 305 RSupp. 803. 
Not to be wid^ed 

U.S.—TraiI v. Green, D.CNJ., 206 RSupp. 896—Sea- 
board Hnance Co. v. Davis, IXCIIL, 276 F.Supp. 
507. 

35. VS. —Hamilton v. Nidsen, CA.I11., 678 F.2d 709. 

State of lowa ex rd. Tumer v, Hrst of Omaha 
Service Corp. of Omaha, Neb., 401 F.Supp. 439. 

D. C.—^Vogel V. Tenneco Oil Co., D.C., 276 F.Supp. 

1008. 

Faiinre to serre nonreddent defoidant 

U.S.—Fox V. McLaughlin, D.Ci^, 195 F.Supp. 774. 
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37. U.S.—Richie v. Richie, D.CN.Y., 186 F.Supp. 
592r-jrejin-Air Products Co. v. Penn Ventilator, 
Inc., D.CPa., 283 F^Supp. 591, 

Federal question unnecessary 
U3.—Solo Cup Co. V. Paper Machincry Corp., CA. 
Wis., 359 F.2d 754. 

Scmtiiiizittg dockrt to insore ebdmed ittyersity 
jnrlsdiction not abnaed 

U.S.—Nieves v. Stamford Hoepital, D,CConn., 345 
RSupp. 1014. 

40. U.S,—U.S. Oaa Ca V. NbUnd Co., D.CN.C, 286 
F.Supp. 333. 


43. U.S.—AWens, Inc. v. Packel, 524 R2d 38, cert 
den. 96 S.Ct. 1684, 425 U.S. 943, 48 L.Ed.2d 187. 

State of N.H. v. National Broadeasting Co., D.C. 
N.H., 222 RSupp. 915, affd., C.A., 324 F.2d 506— 
Olsen V. Doerfler. D.CMich.. 225 RSupp. 540— 
Harris County v. Ideal Cernent Ca, D.CTex., 290 
F.Supp. 956—PuUman Inc. v. Vo^>c, D.CPa., 337 
RSupp. 432—McDevitt & Street Co. v. Georgia 
Bldg. Authority, D.C.Ga., 343 RSupp. 1238. 

Laird v. Chrysler Corp., D.C.Mass., 92 F.R.D. 
473. 

P<^tkal sub^rifiion in one state may bting action 
founded upon diversity jurisdiction against political sub- 
division of another state, 

U.S.—Illinois v. City of Milwaukee, Wis., 92 S-Q. 1385, 
406 U.S. 91, 31 L.Ed.2d 712—Moor v. Alameda 
COunty, Cal., 93 S.Ct. 1785. 411 U.S. 693, 36 
L.Ed.2d 596, reh. den. 93 S-C. 2999, 412 U.S. 963, 
37 LEd.2d 1012. 

D.C.—District of CoiumWa v. L. B. Smith, Inc. erf" 
Virginia, D.C., 474 RSupp. 894. 

County 

U.S.—Moor v. Madigan, CA.Cal., 458 R2d 1217, affd. 
in part, revd. m part on oth. grds. 93 S.Ct 1785, 
411 U.S. 693, 36 L.Ed.2d 596, reh. den. 93 S.Ct. 
2999, 412 U.S. 963, 37 L.Ed.2d 1012, 

Taylor v. Prince George’s County, Maryland, 
D.C.Md., 377 F.Supp. 1004, 

District of Colnmbia 

D.C.—District (rf Columbia v. L. B. Sarith, Inc. of 
Virginia, D.C., 474 F.Supp. 894. 

44. U.S.—Ohio V. Wyandotte Chemicds Corp., Ohia 
91 S.Ct 1005, 401 U.S. 493, 28 L.Ed.2d 256—Illi¬ 
nois v. aty of Milwaukee, Wis., 92 S-Ct 1385,406 
U.S. 91, 31 L.Ed.2d 712. 

Hughcs-Bechtol, Inc. v. West Virginia Bd. of 
Regents, D.COhio, 527 F.Supp. 1366, affd. C.A., 
737 R2d 540, cert. den. 105 S.Ct 433, 83 L.Ed.2d 
359. 
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45. U.S.—Kriscl V. Duran, CA.N.Y., 386 F.2d 179, 
cert. den. 88 S.Q. 1635, 390 U.S. 1042,20 L.Ed,2d 
303—Harris v. Pennsylvania Tumpike Commis- 
sion, C.A.Pa., 410 R2d 1332, cert den. 90 S.Ct 
558, 396 U.S. 1005.24 L.Ed.2d 497. 

45.5. U.S.—Krisd v Duran, CA.N.Y., 3^6 F.2d 179, 
cert den. 88 S.Ct 1635,390U.S. 1042, 20 L.Ed.2d 
303—Dacey v. Fkxida Bar, Inc., CA-Fla^ 414 
R2d 195, cert. den. W S.Ct 906, 397 U.S. 909, 25 
L.Ed.2d 89—Peoplc of State of IIl. v. Kerr-McGec 
Chemical Corp., C.A.IIL, 677 F.2d 571, cert den. 
103 S.a. 469, 459 U5. 1049, 74 L.Ed. 2 d 618. 
45.10. U.S.—State of W.Va. v. Haynes, D.CW.Va., 
348 F.Supp. 1374. 

Separate and distinet existence 
(2) School board considered Citizen separate from 
state although agency thereof. 

U.S.—^Morgan Dallas Owp. v. Orie^ Parish School 
Bd. D.C.La., 302 FJSupp. 1208. 

Tumpike commisaian 

(1) U.S.—Gerr v. Emriok, CA.Pa., 283 F.2d 293, 
cert. den. 81 S,Ct 698, 365 U.S. 817, 5 L.Ed.2d 695. 
Moss V. Calumet Paving Co., D.CJnd., 201 
F.Suih). 426. 

State game and fUi commission 

U.S.—Lun^ Owp. v. State of La. throogh 
Anacoco-Prairie State Game and Fish Commission, 
CA.La., 293 F.2d 82. 

45J^. U.S.—Soperior Bevenge Ca v. State of Ohio, 
D.CXHiia 324 RSupp. 5t64r-Darlmg v. D.C 
CaL, 352 F.Supp. 565. 

44. U.S.—Broadstone Realty Corp. v. Evans, D.C 
N.Y., 213 RSupp. 261. 

§ 66. -What Constitutes CM- 

zenship 
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47. U.S,—^Jon» V. Hadican, C.A.Mo., 552 F.2d 249, 
cen. den. 97 S.Ct. 2658, 431 U.S. 941, 53 LEd.2d 
260. 

Millff Dress Factory Inc. of Puerto Rico v. 
Doaglas, D.C.Puerto Rico, 385 F.Supp. 874. 

Citizen^p in state estabHshed 

U.S.—Lefkowitz v. Lider, D.C.Mass., 443 F.Supp. 352, 
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48. U.S,—Rivcra v. Chapa, D.C.Tcx., 233 F.Supp. 
428—Miller v. Lee, D.C.S.C, 241 F.Supp. 19— 
Seaboard Finance Co. v. Davis, D.C.Ill., 276 
F.Supp. 507—^Ferrara v. Ibach, D.C.S.C, 285 
F.Supp. 1017—Huddleston v. Angeles Co-op. 
Creameiy, D.CWash., 315 F.Supp. 307—Brookley 
V. Ranson, D.C.Iowa, 376 F.Supp. 195. 

Freedom of diolce 

(4) Other statements. 

U.S.—Milliken v. Tri-County Ekc. Co-c^„ Inc., D.C. 
S.C., 254 F.Supp. 302. 

49. U.S.—Walden v. Broce Const. Co.. C.A.Okl.. 357 
F.2d 242. 

49.5. U.S.—Jagiella v. Jagiella, C.A.Ga., 647 F.2d 
561, reh. den. 654 F.2d 723. 

OwciJS-IllracMS Glass Ca v. American Coastal 
Lines, Inc., D.C.N.Y., 222 F.Supp. 923—Forraan 
V. BRI Corp., D.CJ>a„ 532 F.Supp. 49. 

Otizen of United States not of any state 

U.S.—Wasscm v. Northrup Woridwkle Aircraft Servic¬ 
es, Inc., D.C.Tex., 443 F.Supp. 400. 

50. U.S.—Mizdl V. EU LiUy & Co., D.C.S.C., 526 
F.Sapp- 589. 

51. U.S.—Walden v. Broce Const. Co., C.A.Okl., 357 
F.2d 242. 

Minnesota Min. and Mfg, Co. v. Kirkevold, D.C 
Minn., 87 F.R.D. 317. 

So neither office ^ nor place of busi- 
ness established citizenship. 

»1.1. U.S.—Owens-Illinois Glass Co. v. American 
Ccmtal Lines, Inc,, D.C.N.Y., 222 F.Supp. 923. 

51*2. U.S.—Owens-Illinois Glass Co. v. American 
Coastal Lines, Inc., D.CN.Y., 222 F.Supp. 923. 

Votmg raises rebuttable presmnp- 
tion of citizenship of state.^^-^ 

513. Broadstone Rcalty Corp. v. Evans, D.C.N.Y., 
213 F.Supp. 261. 

Registratioii to vote 

UJS.—Jaedinc v. Intebar, D.CW.Va., 213 F.Supp. 598. 
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52. U.S.—Walk«- V. Paradise Taxicabs, Inc., D,C. 
Puerto Rko, 202 F3upp. 469—^Broadstonc Realty 
Corp. V. Evans, D.CN.Y., 213 F.Supp. 26War- 
dinc V. Intehar, D.CW.Va., 213 F.Supp. 598— 
Huddleston v. Angdes Co-op. Creamery, D.C, 
Wask, 315 F.Supp. 307. 

53. U3.—Walden v. Broce Omst Co., CA.01d., 357 
F.2d 242. 

54. U.S-—Walden v. Broce Const Co., CA.OkI., 357 
F.2d 242. 

CJJS. etted Wasson v. Northrup Worldwide 
Aircraft Serv., Inc., 443 F.Supp. 400, 404. 

'55. U.S.—Seideman v. HamihJon, D.CPa., 173 
F.Srq)p. 641, affd., CA., 273 F.2d 224, cert. den. 
80 S.Ct. 1258, 363 U.S. 820, 4 L.Ed.2d 1513— 
Campbdl V. Oliva, D.CTenn., 295 F-Supp. 616. 

Married woman hdd to have legal domicile 
sepai^ from hnsband^s 

U3.—Napletana v. HiHsdale CoUege, q.A.Midh., 385 
F.2d 871. 

58. U.as-F«lffner v. Gentzach* D.CPa., 355 F.Supp. 
349. 

Death of totoer allows aoiairins of mother^s 
domiefle 

U.S.—Ziady v. Curley, CA.N.C., 396 F2d 873. 


Unonancipated minoras domicile deemed that of 
parents altbongfa livh^ elsewhere 
U.S.—Cuny v, Maxson, D.C.Mo., 318 F.Supp. 842. 
60. U.S—PembenMi v. Colonna, D.C.Pa., 189 
F.Supp. 430. afid.. C.A., 290 F.2d 220—Fahmer v. 
Gentzsch, D.CPa., 355 F.Supp. 349—McGlynn v. 
Employers Commercial Unkm Ins. Co. of Amer¬ 
ica, D.C.Puerto Rico, 386 F.Su^. 774. 

60.5, U.S.—Tanzymore v. Bethkhem Steel Corp, 
D.C.Pa., 325 F.Supp. 891, affd., C.A., 457 F.2d 
1320. 

§ 57. -Time as of Which Juris- 

diction Determined 
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61,50. U.S.—Huddleston v. Angeles Coop. Craun- 
ery, D.CWash., 315 F.Supp. 307—Parham v. Ed- 
wards, D.CGa., 346 F.Supp. 968, affd., C.K, 470 
F.2d 1000—Gavin v. Read Corp., D.CPa., 356 
F.Supp. 483. 

Ume complaint filed 

U.S.—Mas V. Perry, C.A.La., 489 F.2d 1396, reh. den. 

492 F.2d 1242, cert. den. 95 S.Ct 74. 

U.S,—Wasson v. Northrup Woridwide Aircraft Servic¬ 
es, Inc., D.C.TCX., 443 F.Supp. 400. 

62. U.S.—Hoefferlc Truck Saks, Inc. v. Divco-Wayne 
Corp., CA.I1I., 523 F.2d 543. 

63. U.S.—Eslff V. Nrathrop Corp., D.C.Ma, 86 
F.R.D. 20, 

64. U.S.—Ficld v. Volkswagenwcrk AG, C.A.NJ., 
626 F2d 293. 

CaUan v, Lillybelle, Limited D.CNJ., 234 
F.Supp. 773—Causey v. Burgess, D.C.S.C., 236 
F.Sup^. 326—Dolgow v. Anderson, D.CN.Y,, 45 
F.R.D. 470. 

Araendment dropping party as relating back to 
filmg of complaint 

U.S.—Callan v: Lillybelle, Limited, D.CNJ., 234 
F.Sur). 773, 

643. U.S.—Alleghany Corp. v. Kirby, D.CN.Y., 218 
F.Supp. 164, affd, CA., 333 F.2d 327, affd on 
reh. 340 F.2d 311, cert gr. 85 SO. 1772,381 U.S. 
933, 14 L.Ed.2d 698, cert. dism. 86 S.Ct 1250, 384 

U. S. 28. 16 L.Ed.2d 335, reh. den. 86 S.Ct 1583, 
two cases, 384 UJS. 967, 16 L.Ed.2d 680—Ransom 

V. Brennan, CA.Tcx., 437 F.2d 513, cert den. 91 
S.Q. 2205, 403 U.S. 904, 29 L.Ed.2d 680. 

65. U.S.—Brough v. Strathroann Supply Co., C.A.Pa., 
358 F.2d 374- 

Dolgow V. Anderson, D.CN-Y., 45 F.R.D, 470. 

67.5. U.S.—Brough v. Strathmann Supply Co., CA, 
Pa., 358 FJd 374. 

Amdur v. Jizars, D.CMd., 39 F.R.D, 29, affd., 
CA., 372 F.2d 103. 

Dismissal of el«*wi against third-party defeudmit 
U,S—Kenrose Mfg. Co. v. Frcd Whitaker Co., D.C. 
Va., 53 KR.D. 491, affd, C.A., 512 F.2d 890. 
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67.15. U.S.—Bergor v. Reynt^ds Metals Co., D.CPa., 
39 F.R.D. 313. 

68. U.S,—Rosado v. Wyman, N.Y., 90 S.Ct. 1207, 
397 U.S. 397, 25 L-Ed.2d 442, on remand, D.C, 
322 F.Supp. 1173, afRt, CA., 437 F.2d 619, affd. 
9r&Ct 2169, 402 U5. 991, 29 L.Ed2d 157. 

Carson v, U-Haul Co., D.C.Ky., 307 F.Supp. 
1086, affd, CA., 434 F.2d 916. 

§ 58(1). — Citizenship of Copar- 

ties 
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6». U.Sj—O wen Equipment & Ekctitm Co. v. Kroger, 
Ncb., 98 S.Ct 2396, 437 U.S. 365,57 L.Ed2d 274. 


Local 1498, Am. Federation of Government 
Emp. V. American Federation of Government 
Emp., AFL/CIO, C.A.Pa., 522 F.2d 486. 

Miss Greater New York City Scholarship Pag- 
eant v. Miss New York State Scholarship Pageant, 
D.C.N.Y.. 526 F.Supp. 806. 

Tenn.— National Cordova Corp. v. City of Memphis, 
380 S.W.2d 793, 214 Tenn. 371. 

Aliens 

D.C—Hanoch Tel-Oren v. Libyan Arab Republic, 
D.C, 517 F.Supp. 542, affd. 726 F.2d 774, 233 
U.S.App.D.C. 384, cert. den. 105 S.Ct. 1354, 84 
LEd.2d 377. 

Additional parties 

(2) Other matters. 

U.S.—Chance v. County Bd. of School Trustees of 
McHenry County, ijl., CA'.I11., 332 F.2d 971. 

(3) Other instances. 

U.S.—Pfeiffer v. MacMillan Pub. Co., Inc., D.C.Mont., 
530 RSupp. 603. 

Corporations of one state against Corporation 
and citizens of another state 

U.S.—Rock Island Millwork Co. v. Hedgcs-Gough 
Lumber Co., CA.Iowa, 337 F.2d 24. 

Common residence and citizenship of ptaintiff 
and one defendant 

U.S.—Callan v. Lillybelle, Limited, D.C.N.J., 234 
F.Supp. 773. 
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70. U.S.—Local No. 1 (ACA) Broadea^ Emp. of 
Intem. Broth. of Teamsters, Chauffeurs, Ware- 
housemm and Helpers of America v. International 
Broth. of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, C.A.Pa., 614 F.2d 846, 
on remand, D.C, 543 F.Suj:^, 1321. 

Carroll v. Protection Maritime Ins. Co., Ltd., 
D.CMass., 377 F.Supp. 1294, affd. in part, revd in 
part on oth. grds., C.A., 512 F,2d 4—Myers v. 
Northwestern Nat. Ins. Co., D.C.Ark., 534 F.Supp. 
117. 

La.—Venterella v. Pace, App., 180 So.2d 240, writ ref. 
182 So.2d 73, 248 La. 796, cert. den. 87 S.Ct. 42, 
385 U.S. 819, 17 L.Ed.2d 57. 
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71. U.S.-SiIvious V. Helmick, D.CW.Va., 291 
F.Supp. 716. 

72. U.S.-Noel v. KKnc, C.A.La.. 325 F.2d 496. 

Kdiy V. Wdr, D.CArk., 243 F.Supp. 588—Hon- 
chdt V. Hardin, D.CMd, 326 F3upp. 988. 
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78. U.S,—Williams v, Hundde Oa & Rcfining Co., 
D.CLa., 234 F.Supp. 985—Winegar v. First Nat. 
Bank of Merritt Island, D.CFla., 267 F.Supp. 
79—^People of State of IlL ex rd. Scott v. Hunt 
Intem. Resources Corp., D.CUL, 481 F.Supp. 71. 

Zaim v. Intematkmal Paper Co., D.C.Vt, 53 
F.R.D. 430, affd, CA., 469 F.2d 1033, affd 94 
S.Q. 505, 414 U.S. 291, 38 L.Ed2d 511. 

Held not dass suit 

(2) Othtt' instances. 

U.S.—Safew^ Trads, Ina v. Stuyvesant Ins. Co., D.C. 
N.C, 211 F^npp. 227. 

Citizenship of only original parties as material 

U.S.—Williams v. Humble OiJ & Refining Co-, D-CXa., 
234 F.Supp. 985. 

Elimioation of title as not necessarily afFecting 
federal jurisdiction 

U.S.—Caldwdl V. Craighead, C.A.Tenn., 432 F.2d 213, 
; cert. dem 91 S.Q. 1617, 402 U.S. 953, 29 L.Ed.2d 
123: 
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79. U.S.—U.S- ex rd. Sero V. Prdser, CA.N.Y,, 506 
F.2d 1115, cert den. 95 SCl 1587, 421 U.S. 921, 
43 L.Ed.2d 789. 

Hobbs V. Northeast Airlines, Inc., D.CPa,, 50 
F.RJD. 76. 
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79.5. U.S.—Calagaz v. Calhoon, C.A.Ala., 309 F.2d 
248. 

Neville v. Delta Ins. Co., D.C.Minn., 45 F R.D 
345. 

§ 58(2). — — Interpleader 
Library References 
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80.50. U.S.—TPreferrcd Risk Mut. Ins. Co. v. Greer, 
D.CS.C, 289 F.Supp. 261. 

81. U.S.—Dakota Livestock Co. v. Keim, C.A.Minn., 
552 F.2d 1301 

Merrill Lynch, Pierce, Fenner & Smith, Inc. v. 
Cavicchia, D.C.N.Y., 311 F.Supp. 149. 
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82. U.S.—Brinson v. Brinson, C.A.N.C, 334 F.2d 
155, 10 A.L.R.3d 795. 

Builders & Developers Corp., v. Manassas Iron 
& Steel Co., D.C.Md., 208 F.Supp. 485—Pennsyl- 
vania Ins. Co. v. Long Island Manne Supply Corp., 
D.C.N.Y., 229 F.Supp. 186—Fountain Park Co- 
op., Inc. V. Bank of America Nat. Trust & Sav. 
Ass’n, D.C.Cal., 289 F.Supp. 150—MFA Mut. Ins. 
Co. V. Lusby. D.C.Va., 295 F.Supp. 660. 

Constructioni of statute 

(2) Other statements. 

U.S.—State Farm Fire & Cas. Co. v. Tashire, Or., 87 
S.Ct. 1199, 386 U.S. 523, 18 L.Ed.2d 270. 

Plaintiff interested; not mere stakeholder 

(4) Other matters. 

U.S.—Stewart Oil Co. v. Sohio Petroleum Co., C,A.I1L, 
315 F.2d 759, cert. den. 84 S.Ct. 71, 375 U.S. 828, 
11 L.Ed.2d 60. 

83. U.S.—State Farm Fire & Cas. Co. v. Tashire, Or., 
87 S.Ct. 1199, 386 U.S. 523, 18 L.Ed.2d 270. 

83.5. U.S,—National Cas. Co. v. Insurance Co. (rf 
North America, D.C.Ohio, 230 F.Supp. 617— 
United Bcn. Life Ins. Co. v. Lecch, D.CPa,, 326 
F.Supp. 598. 

84. U.S.—^Dunbar & SuUivan Dredging Co. v, John 
R. Jurgenson Co., D.C.Ohio, 396 F.2d 152. 
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»,84.5. U.S.—Georgia Sav, Bank & Trust Co. v. Sims, 
D.C.Ga,, 321 F.Supp. 307. 

84.10. U.S. — National Cas. Co. v, Insurance Co. of 
North America, D.C.OWo, 230 F.Supp. 617. 

85. U.S.—Maryland Cas. Co. v. Sauter, D.CMiss., 
344 F.Supp. 433—Bache Habey Stuattt Shidds 
Inc. V. Chinnaise, D.CN.Y., 519 FAipp. 682. 

United States as elimant 

(3) United States not citiaen of any state. 

U.S.—Kcnt V. Northern Califbniia Regional Office of 
Am. Friends Service Crimmittee, CA.Cal., 497 
F,2d 1325. 

§ 59 . -Alignment of Parties Ac- 

cording to Real Interest 
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8530* U.S.~Univer8al Underwritera Ins. Cd v. Wag- 
ner, CA.Neb., 367 F.2d 866. 

Mechanical rnles not applied 

U^.—^American Motorists Ins. Co. v. Trane Co., CA. 
Wis., 657 F.2d 146. 

Continental lUinois Nat Bank & Trust Co. of 
Chicago v. Fish, D.C.N.H., 271 F.Supp. 48. 

8535. U.S.—Bliss v. Gotham Industries, Inc., CA. 
Cal., 316 F.2d 848—Eikd v. SUtes Marine Lines, 

' Inc., C.A.TCX., 473 F.2d 959, rdi. den. 475 F.2d 
1404. 

Continental lUinoit Nat Bank ft Trust Co. of 
Chicago v. Fish. D.CN.H., 271 F.Supp. 48. 


85. U.S.—Brown v. McConnick, C.A.Kan., 608 F.2d 
410. 

Ayers v. Ackerman, D.C.S.C, 324 F.Supp, 814 
—In re Penn Cent. Securities Litigation, D.C.Pa., 
335 F.Supp. 1026—^Irwin v. West End Develop- 
ment Co,, D,C.CoIo., 342 FSupp. 687, affd. in 
part, revd. in part on oth. grds., C.A., 481 F.2d 34, 
cert. den 94 S.Q. 915, 414 U.S. 1158, 39 L.Ed.2d 
110—Ramsey v. Merchants Nat Bank of Ft. 
Smith, Ark., D.CArk., 534 F.Supp. 111 

Realignment held proper 

U.S.—Standard Oil Co. of CaL v. Palans, CA.Or., 347 
F.2d 379—American Motonsts Ins. Co. v. Trane 
Co., C.A.Wis., 657 F.2d 146. 

Insured and insurer 

(1) U.S.—Indemnity Ins. Co. of North America v. 

First Nat- Bank at Wintcr Park, Fla., CA.Fla., 351 

F.2d 519. 

(5) Other matters. 

U.S.—Fireman’s Fund Ins. Co. v. Dunlap, C.A.S.C., 
317 F.2d 443. 

Nationwide Mut. Ins. Co. v. Simms, D.C.Md., 
231 F.Supp. 787—Mission Ins. Co. v. Mackey, 
D.C.Mo., 340 F.Supp. 824. 

Alignment not required 

U.S.—^Rogge V. Menard County Mut Fire Ins. Co., 
D.CJll., 184 F.Supp. 289. 

Realignment not to be di^rted to device for 
defeating justice 

U.S.—Home v. Lcwk, D.CMiss., 206 F.Supp. 691. 

Test not exdosive where partii are ant^o- 
nistic 

U.S.—Reed v. Robilio, C.A.Tenn, 376 F.2d 392, on 
remand 273 F.Supp. 954, afTd. 400 F.2d 730. 

Realignment held error 

U.S.—Reed v. Robilio, C.A.Tenn., 376 F.2d 392, on 
remand 273 F.Supp. 954, affd. 400 F.2d 730. 

page 283 

87. U.S.—^Universal Underwnters Ins. Co. v. Wagna, 
C.A.Neb., 367 F.2d 866. 

Harris County v. Ideal Cernent Co., D.C,Tex., 
290 RSupp. 956. 

DUnbar & SuBivan Dredging Co. v. John R. 
Jurgensen Co., D.C.Oiiio, 44 F.R.D. 467, affd. 396 
F.2d 152. 

87.5. U.S.—D. A. Fostcr Equipmcnt Corp. v. Fidelity 
& Cas. Co. of New York, D.CMd., 262 F.Supp. 
278—Continental Illinois Nat. Bank & Trust Co. 
of Chicago v. Fish, D.CN.H., 271 F.Supp. 48— 
Kennedy v. Blumeycr, D.C.Mo., 309 FBupp. 939. 

87,10. U.S.—Universal Underwriters Ins. Co, v. Wag- 
ner, CA.Nd)., 367 F2d 866—Soott v. Fancher, 
CA.Tex., 3^ F.2d 841 
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87.15. US.—Schetter v. Hdm, D.CWis., 300 F-Supp. 
1070. 

Benson Mfg. Co. v. Bdl Td. Co. of Pa., D.CPa., 
35 F.R.D. 29. 

87.25. US.—In re Sunshinc Min. Co. Securities Lhi- 
garion, D.CN.Y,, 496 RSupp. 9. 

87.35, U.S.—^Reed v. Forcheimer, CA,Tex., 368 F.2d 
982. 

Horae y. Lcwis, D.C.Mi89-, 206 F.Supp, 691. 

88 . U.S.—^Unanuc v. Caribbean Canneries, Inc., D.C. 

* Dd., 323 F^pp. 63. 

ReaRgmiient held not reqnired 

U.S.—Bdcher v. Krmingham Trust Nat Bank, D.C* 
Ala., 348 F.Supp. 61, stay den., CA., 395 R2d 685. 

Considenitioii of nature of case as preseiited by 
wbole record 

U.S.—^Pder Kicwh Sons Co. v. South Dakota State 
Hi^way Commiasion for and on Behalf of Dept of 
Hi^ways, State of S.D., D.CSJ).» 269 F.Supp. 
333. 

latiirer and hmirtd 

(7) Other actkms. 


U.S.—Murphy v. Hertz Corp., D.C.Okl., 337 F.Supp. 
967. 
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90. U.S.—Unanue v. Cairibean Canneries, Inc., D.C. 
Del., 323 RSupp. 63. 

91. U.S.—^Tessari v. Herald, D.C.Ind., 207 F.Supp. 
432—Rogers v. Valentine, D.C.N.Y., 306 F.Supp. 
34, affd,, C.A., 426 F.2d 1361—Irwin v. West End 
Dcvdopment Co., D.C.Cdo., 342 F.Supp. 687, 
affd. in part, revd. in part <mi oth. grds., C.A., 481 
F.2d 34, cert den. 94 S.O. 915, 414 U.S. 1158, 39 
L.Ed.2d 110. 

92. U.S.—In re Penn Cent. Secundes Litigation, D.C. 
Pa., 335 F.Supp. 1026. 

92.10. U.S.—Bennett v. Worden, DCArk., 225 
F.Supp. 42—Mutual Shares Corp. v. Gcnesco, 
Inc., D.CN.Y., 266 RSupp. 130, affd. in part, 
revd. in part, on oth. griK, C.A., 384 F,2d 540. 

92.15. OniKiratioB as benefidary as not dic- 
tating invariable realignment 

U.S.—Dowd v. Front Range Minte, Inc., D.C.Colo., 
242 RSupp. 591. 

Corporation treated as defendant to preclude 
dismissal 

U.S,—Dowd V. Front Range Mines, Inc,, D.C.Colo., 
242 F.Supp. 591. 
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96. Rogers v. Valentine, C.A.N.Y., 426 F,2d 1361, 

§ 60. -Necessary, Indispensable, 

and Formal Parties 
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97. U.S.—Navarro Sav. Ass’n v, Lee, Tex., 100 S.Ct. 
1779, 446 U.S. 458, 64 L.Ed.2d 425. 

State of Nev. ex rd, Bcko v. Reynolds Elee. & 
Engmeering Co., D.C.Nev., 272 F.Supp. 942— 
Dougherty v. Oberg, DjC.Minn., 297 F.Supp. 635 
—Allen v. Baker, D.CMiss., 327 F.Supp. 706. 

Formal parties are not comidm^ etc. 

U.S.—Cole V. Continental Oil Co., D.COkl„ 240 
F.Supp. 642. 

Factors considered 

U.S.—Navarro Sav. Ass’n v. Lee, Tex., 100 S.Ct. 1779, 
446 U.S. 458, 64 LEd. 2 d 425. 

lowa Publio Service Co. v. Medione Bow Coal 
Co., C.A.Iowa, 556 R2d 400. 

98. U.S.—^Telcvision Rcbeption Corp. v. Dunbar, C.A. 
Ky., 426 F.2d 174. 

U.S.—lind V. Canada Dry Corp., D.C.Minn., 283 
F.Supp. 861—Chipman v. LoUar, D.C.Mi^, 304 
F.Supp. 440. 

D.C.—Hrst Nat. Qty Bank of New York v. Gillflland, 

C, A., 257 F.2d 223,. 103 U.SApp-P.C. 219, cesL 
den. 79 S.Q. 61, 358 US. 837, 3 L,Ed.2d 73. 

Formal or nnnecessary parties 

U.S,—In re Monocacy Park, City of Bethlchera, Pa., 

D. CPa., 181 RSupp. 880—Subuiban TrasffCo. v. 
National Bank of Wcstfidd, D.CNJ., 211 F.Supp. 
694 — Cdte V. Continental Oil Co., D.C,Okl., 240 
FSupp. 642. 

Held merely nonkinal parties within mle 

( 6 ) U.S.—Union Paving Co. v. Downer Corp., C.A. 
Cal., 276 R2d 468. 

Held real party in interest and not merely 
nomisal pariy 

( 6 ) UiS.—Alexander v. WaBhington, C.A.La., 274 
R2d 349. 

Fennsylvanhi Lumbeririehs MuL Ins; Co. v. Tho- 
masem, D.C.NJ., 178 F.Skjpp. 382—Bailey v. Arm- 
our Service of Okl, Inc., D.C.Okl., 228 F.Suiq>. 
879. 

Factors considered 

U.S.—Provident Tradesmens Bank & Trust Co. v. Pat- 
terson, Pa., 88 S.a 733, 390 U.S. 102, 19 L.Ed2d 
936, on remand, C.A., 411 F.2d 88.1 : 



36 CJS 54 


§ 60 FEDERAL COURTS 

Page 287 


page 287 

98.5. U.S.—Masterson v. Atherton, DCConn., 223 
F.Supp. 407, afTd., C.A., 328 F 2d 106—Greer v. 
Mid-West Nat. Fire & Cas. Ins. Co., D.C Ark., 
305 F.Supp. 352, affd.. C.A.. 434 F.2d 215—Kan- 
sas City, Mo., ex rei. Gemco, Inc. v. American 
CoiKTete Forms, Inc., D.C.Mo., 318 F.Supp. 567 
—South CaroHna Elee. & Gas Co. v. Ranger 
Const. Co., Inc., D.C.S.C., 539 F.Supp. 578. 

page 288 

98.10. U.S.—Asher v Pacific Power & Light Co., 
D.CCal., 249 F.Supp. 671. 

98.15. U.S.—Aelna Ins. Co. of Hartford, Conn. v. 
Southern, Waldrip & Harvick, D.C.Cal., 198 
FSupp. 505. 

99. U.S.—^JamiscKi v. Memphis Transit Management 
Co., CA.Tenn., 381 F.2d 670. 

South Carolina Elee. & Gas Co. v. Ranger Const. 
Co., Inc., D.C.S.C., 539.F.Supp. 578. 

Jnrisdicticnal 

(2) Indispensability question nol junsdictional in 
technical sense of tbat tenn. 

U.S.—Rii^)ey v. Denver U.S. Nat. Bank, D.CColo., 42 
F.R.D. 316. 

99.5. U.S.—Owen Equipment & Erection Co. v. Kro¬ 
ger, Neb., 98 S.a. 2396, 437 U.S. 365, 57 L.Ed.2d 
274. 

Jett V. Zink, C.A.Ala., 362 F.2d 723, cen. den. 
87 S,Ct. 597, 600, 385 U.S. 987, 17 L.Ed.2d 448, 
600, &pp. after ranand 474 F.2d 149. 

Ramsey v. Bomin Testing, Inc., 68 F.R.D. 335. 

1. U.S.—Boise Cascade Corp. v. Wheeler, D.C.N.Y., 
419 FSupp. 98, affd.. C.A., 556 F2d 554. 

Dameron v. Dcer, D.C.Ga., 88 F.R.D. 577. 

2. U.S.—Evra Corp. v. Swiss Bank Corp, C.A.II1., 

673 F.2d 951, cert. den. 103 S.Ct. 377. 459 U.S. 
1017, 74 L.Ed.2d 511. 

Anderson v. Lane, D.C.S.C., 97 F.Supp, 265— 
Gorlam v, Edwaids, D.C.N.Y., 164 FSupp. 781— 
Cole V. Continental Oil Co., D.COkl., 240 FSupp. 
642-Weatberford v, EHzoodo, D.CTex., 52 
F.R.D. 122. 

Party “to be joined if feasible*’ 

U..S.—Haas v. Jefferson Nat. Bank of Miatni Beach, 

C. A.Fla., 442 F.2d 394. 
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23. U.S.—^Field v. Volkswagcnwcrk AG, C.A.N.J., 
626 F2d 293. 

AHen V. Baker, D,C.Miss., 327 F.Supp. 706— 
Aberle Hosiery Co. v. American Afbitratitm Ass’n, 

D. CPa., 337 F.Supp. 90, App. E>t$m., C.A., 461 
F2d 1005. 

D.C—Trans-Bay Engineers & Builders, Inc, v. Hilis, 

. CA, 551 F.2d 370, 179 U.S,App.D.C 184. 

3. U.S.—Cole V. Continental Oil Co., DCOkL, 240 
RSupp. 642. 

5. U.S.—Anrig V. Ringsby United, C^A.Wasb., 6(B 
F.2d 1319—Brown v. ChafFcc, CA.Kan., 612 F2d 
497. 

Straub v. Kean, D.CS.C., 207 FSupp. 420— 
FuUerton v. Monongahela Connecting R. Co., D.C. 
Pa., 242 FSupp. 622. 

Qalana v. Unkm Bus Lines, Inc., D.CTex., 38 
FJLD. 401, affd., CA., 369 F2d 402. 

Parties held not indi^nsable witfain nde 
(4) OtI»r parties. 

U.S.—National Equipment Rental, Limited v. Sanders, 
D.CN.Y., 271 FSupp. 756—Cass v, Sonnenblick- 
Goldman Corp., D.CPa., 287 F.Supp. 815—South 
Canoiina Elee. & Gas. Cp. v. Ranger Const. Co., 
Inc., D.CS.C., 539 F.Supp. 578. 

Mordli V. Northwest Eijgincermg Corp., D.C 
Wis., 30 F.R.D. 522. 
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53. U.S.—Holt Coimty, N^. v. Johnson, D.C.Neb., 
343 FSupp. 372. 


6. U.S.—Ross V. Intematbnal Broih, trf Elee. Work- 

ers, CA.Ariz., 634 F.2d 453. 

Milwaukee Deutsche Zeitung, Inc. v, Ethnic Am. 
Press, Inc., D.C Wis., 332 FSupp. 1092—Bage v. 
Hemandez. D.CMd., 340 FSupp. 698. 

Jones Knitting Corp. v. A. M. Pullen & Co., 
D.C.N.Y. 50 F.R.D. 311. 

Defect not curable 

U.S.—Fambrough v. GiH Transp. Corp., D.CN.Y., 228 
F.Supp. 746. 

7. U.S.—Universal Underwriters Ins. Co. v. Wagner, 

CA.Neb., 367 F.2d 866. 
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9. Joinder not reqmred 

U.S.—Blizzard v. Pcnley, D.CCoto.,. 186 F.Supp. 746. 
93. Under federal statute insnrer deemed Citi¬ 
zen where insured is Citizen 
U.S.—Carvin v. Standard Acc. Ins. Co., D.C.Tenn., 253 
F.Supp. 232—Cunmngham v. State Farm Mut. 
Auto Ins. Co., D.C.Tenn., 297 FSupp. 1138. 

Aetion by insnred for benefit of injnred party 
U.S.—Carvin v. Standard Acc. Ins. Co., D.C.Tenn., 253 
F.Supp. 232. 

§ 61. -Actions by or against 

Parties Acting in Represent- 
ative or Fiduciary Capacity 

Library jReferences 
Federal Courts <®=>290. 

9.50. Aetion for wrongful death 
(2) In civil action seeking compensatory and punitive 
damag« for wrongful death, surviving spouse and next 
of kin of decedent was person whose citizenship was 
controlling for diversrty purposes. 

U.S.—Cline v. Richards, D.C.Tenn., 455 FSupp. 42. 

10. U.S.—State of Miss. for Use of Derrow v. Dur- 
ham, C.A.Miss., 444 F2d 152—Bush v. Carpenter 
Bros., Inc., CAMiss., 447 F2d 707. 

Lang V. Elm City Const. Co., D.C.Conn., 217 
FSupp. 873, affd., CA, 324 F2d 235—Pontarelli 
Trust V. City of McAIlen, D.CTex., 288 F.Supp. 
988—Waxman v. Kcaloha, D.CHawaii, 296 
FSupp. 1190—Bumette v. Grande Mut. Cas. Co., 
D.C.Tenn., 311 F.Supp. 873—Femandez-Cerra v. 
Commercial Ins, Co. of Newark, D.CPuerto Rko, 
344 F.Supp. 314. 

Citizenship of fidudary and not of b^ieficiary 
Controls 

U.S.— 0 * 61 ^ V. AVeO Corp., CAN.Y., 425 F.2d 
1030. 

11.5. U.S.—Shelden v. Trust Co. of Virgin Islands, 
Ltd., D.C.Puerto Rico, 535 F.Stipp. 667. 

However, the rule has been an- 
notinced that “manufactured'' diversity 
by the artificial selection of a nonresi- 
dent fiduciary as a straw representa- 
tive who has no function except to 
offer the use of his citizenship to cre¬ 
ate diversity in contemplated litigation 
does not constitute an adequate foun- 
dation for federal jurisdiction.”-^® 

11.10. U.S.—MeSparran v. Weist, CAPa, 402 F.2d 
867—Rogers v. Bates, CANeb., 431 F.2d 16. 

Pistone v. Rennano, D.CPa., 349 F.Supp. 293, 
affiL, CA., 481 F2d 1399. 

Appointment semtinized for manfactured diyer- 
sity jurisdiction 

U3.—Groh V. Brooks, CAPa., 421 F.2d 589—Green 
V. Hale, CATex., 433 F.2d 324. 

Factors considered in determining artifidal cre- 
ati(Mi of diversity 

U.S.—Green v. Hale, CATex., 433 F.2d 324—Leven- 
ger V. Lehigh VaL R.. Co., C-AFa., 435 F.2d 822. 


Qnestion of fact 

U.S.—Bass V. Texas Power & Light Co., C.A.Tex., 432 
F2d 763. cert den. 91 S.Ct. 1194, 401 U.S. 975, 28 
L.Ed.2d 324. 

Renncr v. Vheov, D.C.Pa., 339 F.Supp, 1020. 

The appointment of a nonresident fi¬ 
duciary is not improperly collusive if 
there is a substantial motive or justifi- 
cation other than the creation of diver¬ 
sity.”'” 

11.11. U.S.—Farrell v, Ducharme, D.CVt., 310 
F.Supp. 254—Aanestad v. Air Canada, Inc., D.C. 
Cal., 382 F.Supp. 550, motion den. 390 F.Supp. 
1165, dism. C.A., 549 F2d 806. 

Generally, this rule is to be prospec- 
tively applied.” 

11.15. U.S.—MeSparran v. Weist, CA.Pa., 402 F.2d 
867—Law v. Converse, C.A.Pa., 419 F.2d 38—Sie- 
gcl V. Slaney, CA.Pa., 419 F2d 176. 

Perrin v. Coates, D.C.Pa., 311 F.Supp, 992— 
Brinknian v. Forman, D.CPa., 311 FSupp. 1292. 
12. U.S.—Todd County, Minn. v. Loegering, C.A, 
Minn., 297 F2d 470. 

Diversity of citizenship held not to exist 
U.S.—Pontarelli Trust v. City of McAUen, D.C,Tex., 
288 FSupp. 988. 
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13.5. U.S.—^Johnson’s Estate v. Bellville Hospital, 
D.CTex., 56 F.R.D. 380. 

13.10. U.S.—Borror v. Sharon Steel Co., CA.Pa., 327 
F2d 165. 

First Nat. Bank of Chicago v. Mottola, D.C.Hl,, 
302 F.Supp. 785, affd., C.A, 465 F.2d 343. 

14. U.S.—Mullins v. Seals, CA.Vt., 562 F.2d 326. 

Galloway v. Korcekwa, D.CMiss., 339 F.Supp. 
801—Harris v. Johnson, D.CMiss., 345 FSupp. 
516. 

AnciUary administrator 

U.S.—Vaughan v. Soothem Ry. Co., C.AN.C, 542 
F.2d 641. 

Jurisdiction held to exist etc. 

(2) Other matters. 

U.S.—Lang v. Elm City Const Co., CAConn., 324* 
F.2d 235. 

McElroy v, Security Nat Bank of Kansas City, 
Kan., D.CKan., 215 F.Supp. 775. 

l^versity jurisdiction held to exist 
U.S,—Lo^ering v. Todd County, D.C.Minn., 185 
F.Snpp. 134, affd., CA. 297 F,2d 470-Gcbhardt 
V. Edgar, D.CPa., 251 F.Supp. 678. 

Diversity jurisdiction held Iflflring 
U5.—Kendwew v. Columbia Land & Umber Co., C.A. 
La.. 454 F.2d 1146. 

Wdeh V. Lewis, D.CMiss., 184 F.Supp. fo6— 
Lowe V. Loftus, D.CGa., 314 F.Supp. 620. 

State statute held not to destroy diversity juris¬ 
diction 

U.S,—Lang v. Ehn Qty Const Co., D.C.Conn., 217 
FSupp. 873, affd., CA, 324 F2d 235. 

15. U.S.—Russell v. New Amsterdam Cas. Co., C.A. 
Neb., 303 F2d 674. 

Fcide V. Sdiaffer, D.C.Mont, 177 F.Supp. 654— 
Loegering v. Todd County, D.CMinn., 185 
FSupp. 134. Affd., CA. 297 F.2d 470. 

15A, . U.S.—Swick V. Benscoter, D.CPa., 462 FSupp. 
24. 
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15.15. U.S.—Janzen v. Goos, CANd>., 302 F.2d 
421. 

Ashley v. Read Const. Co., D.CWyo., 195 
F.Supp. 727—Gilchrist v. Strong, D.CCHd., 299 
'F.Supi). 804—Novak v. Mount Maity Hospital 
Ass^n, p.CS.D., 315 F.Supp. 931. 
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Interest due to claim upon estate for expenses 
U.S.—Bcttin V. Nelson, C.A.S.D., 744 F.2d 53. 

MManiifactured’’ diversity as inadeqnate founda- 
tion for jnrisdiction 

(1) Since the publication of Corpus Juris Secundum, 
tbe cases of Jaffe v. Philaddphk & W.R. Co., 180 F.2d 
1010 and Corabi v. Auto Racing, Inc., 264 F.2d 784 
cited in support of the text have been ovcmiled in a 
dedsion stating that “manufactured” diversity of citi- 
zensbip by which a nonresident fiduciary is appointed to 
prosecute a suit for a resident does not constitute an 
adequate foundation for federal jurisdiction. 

U.S.—McSparran v. Wcist, CA.Pa., 402 F.2d 867. 

(2) Appointmcnt hdd improper manufaoture of juris¬ 
diction. 

U.S.—Gaulter v. Capdcboscq, 404 F.Supp. 900, injunc- 
tion dissolved 423 F.Supp. 823, affd. in part and 
remd., C.A., 594 F.2d 127. 

(3) Appointraent held not improper manufacture of 
jurisdiction. 

U.S.—Joyce v. Seigel, C.A.Pa., 429 F.2d 128—0’Brien 
V. Stover, C.A.Iowa, 443 F.2d 1013. 

Guglieltno v. Scotti & Sons, Inc, D.CPa., 311 
F.Supp. 722. 

(4) Retro^)ective application of rule not warranted 
U.S.—Law V. Converse, C.A.Pa., 419 F.2d 38—Siegel v. 

Slaney, C.A.Pa., 419 F.2d 176. 

Perrin v. COates, D.C.Pa., 311 F.Supp. 992— 
Brinkman v. Forman, D.CPa., 311 F.Supp. 1292. 

Where a state statute requires non¬ 
resident beneficiaries to be represented 
by a resident ancillary administrator, 
the citizenship of the benefidaries is 
controlling for diversity purposes.^*-^ 
1530. U.S.—Miller v. Perry, C.A.N.C., 456 F.2d 63. 
Wrongfol death action within federal diversity 
jurisdiction 

U.S.—Johnson v. Worley, D.C.Va., 353 F.Supp, 1381. 
16. U.S.—Lang v. Elm City Const. Co., D.CConn., 
217 F.Supp. 873, affd., C.A.2d 324 F.2d 235— 
Xaphes v. Mossey, D.C.Vt., 224 F.Supp. 578— 
Hemandez v. Lucas, D.CTcx., 254.F.Supp. 901— 
DiStefano v. Lehigh Val. R. Co., D.CJa., 258 
F.Supp. 721—Obney v. Schmalzrdd, D.CPa., 273 
F.Supp. 373. 

Statnte reqnirihg appointment of resident as 
coguardian with nonresident not appUcable 

U.S.—Brimhall v. Simmons, C.A,Tenn,, 338 F.2d 702. 
Appointment held improper ‘^mamifactore*’ <rf 
jurisdiction warranti^ dismissal 
U.S.—McSparran v. Wcist, C.A.Pa., 402 F.2d 867. 

Richard v. Dervarics, D.C Pa., 302 F.Supp. 709 

, —^Farrell v. Duchanne, D.C.Vt, 310 F.Su{q). 254. 

Appofa tm ^.nt scrutinized for manufactnred di¬ 
versity jurisdiction 

U3.—Houston v. Astle, C.A.Pa„ 435 F.2d 847. 

163. U.S.—DiStefano v. Lehigh VaL R. Co., D.CPa., 
25« F.Supp. 721. 

Since lite pubUcation of Corpus JfUris SecUndum, the 
case of Fallat v. Gouran, C A.Pa., 220 F.2d 325 dted in 
support of the text, was disapproved to tbe extent that it 
indira^ft^ approval of “manufectured” diversity. 

U.S.—McSparran v. Wcist, C.A.Pa., 402 F.2d 867. 

18. U.S.—Lank v. Federal Ins. Co., D.CDcL, 309 
ESupp. 349—Federal Dcposit Ins, .Cqir. v. Na¬ 
tional Sur. Corp., D.C.Iowa, 345 F.Supp. 885. 

19. U.S.—Appdt v. Whitty, C.A.ra., 286 F.2d 135— 
Ziady v. Curley, CA,N.C., 396 F.2d 873—Butler 
v, Colfclt, C.A.Pa., 439 F.2d 882. 

Berko^tz v, Philadelphia Chewing Gum Corp., 
D.C.Pa., 217 F.Supp. 80—Doughcrty v. Oberg, 
D.CMinn-, 297 F.Supp. 635—Curry y. Maxson, 
D.CMo.. 31« F.Supp. 842. 

Citizenship of parents “as next friend” not de- 
terminative 

U.S.—Fahmer v. Gentzsch, D.CPa., 355 F.Supp. 349. 


Appointm^t of nonresident guardian scmti- 
nized for manufactnred diversity jurisdic¬ 
tion 

U.S.—Watson v. Rusnak, D.C.Pa., 352 ESupp. 1103. 

20. U.S.—Vallentine v. Taylw Inv. Co., D.C.C 0 I 0 ., 
305 F3upp. 1104. 
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24.5. U.S.—Waxman v. Kealoha, D.C-Hawan, 296 
ESupp. 1190. 

24.10. U.S.-Sayre v. U.S.. D.COhk), 282 ESupp. 
175. 

§ 62. -Actions by Cestuis Que 

Tnist 
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25.50. U.S.—Belcher v. Bhmingham Tmst Nat 
Bank, D.C.Ala., 348 ESupp. 61, stay den., C.A., 
395 F.2d 685. 

Actions required to be dismissed 
U.S.—Matthies v. Seymour Mfg. Co., C.A.Conn., 270 
F.2d 365, rectmsideration den., CA.,, 271 F,2d 740, 
cert den. 80 S.Ct. 591, 361 U.S. 962, 4 L.Ed.2d 
544. , 

§ 63(1). -Actions by or against 

Corporations 

Library References 
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28, U.S.—Broussard v. Columbia Gulf Transmission 
Co., C.A.La., 398 E2d 885—Chemical Spccialties 
Mfrs- Ass’n, Inc. v. Lowery, CA.N.Y., 452 F.2d 
431. 

Campbell Soup Co. v. Springdale Farms, Inc, 
D.C.Ark., 338 ESupp. 279. 

Investment tmst 

U.S.—^Jim Walter Investors v. Empire-Madison, Inc., 
401 ESupp. 425. 

29. U.S.—Mississippi Pub. Corp. v. Murphrce, Miss., 
66 S.Q. 242, 326 U.S. 438, 90 L.Ed. 185. 

People of State of 111. v. Kerr-McGee Chemical 
Corp., CA.ni., 677 E2d 571, cert. den. 103 S.Q. 
469, 459 U.S. 1049, 74 L.Ed.2d 618 
E H. Crump & Co. v. Gatewood, D.CArit, 497 
ESupp. 549. 

Municipal corporations 

(1) U.S.—Mayor and City Cotmcil of Baltimore v. 
Wdnberg; D.C.Md-, 190 ESupp. 140~Helmsley v. Gty 
of Dctroit, D.C.Mich., 205 ESupp. 793, affd-, C.A-, 320 
F2d 476—Kansas City, Mo„ ex rd. Gemco, Inc. v. 
American Concrete Forms, Inc., D.C.M 0 ., 3l8 F.Supp. 
567. 

(2) U.S.—Moor V. Alameda County, Cal., 93 S.Ct. 
1785, 411 U.S. 693, 36 EEd.2d 596, rdi. den. 93 ICt 
2999, 412 U.S. 963, 37 L.Ed.2d 1011 

Brown v. MarshaE Coumy, Ky., CA.Ky., 394 
E2d 498. 

Whitc v. Umatilla C?ouaty, D.C.Or., 247 F.Supp-- 
918—JHarris County v. Ideal Cernent Co., D.C. 
Tex., 290 ESupp. 956—Uqiversal Sur. Co. v. 
Lescher and Mahon^, Architeets and Engineera, 
D.CAriz., 340 ESupp. 303. 

Public corporations 

U.S.—John & Sal’s Automotiie Service, Inc. v. Sinclair 
Refining Co., D.CN.Y., 165 ESupp, 518, app. 
dksaUj CA.^ 267 E2d 862^^oss v. Calumet Pav- 
ing Co^ D.C*lud.* 201 ESupp. 426. 

Diversity jurisdiction held to exist 

(l) U.S.—Eliis V. J-R,-m Ootp., D.CHawaii, 324 
Fiupp. 768. 

Diversity jnrisdiction hdd not to exist 
(I) U.S.—Harris Diamond Co. v, Army Times Pub. 
Co., D.C.N.Y., 280 ESupp. 273. 


Rnle inapplicable to Corporation not chartered 
in any state 

U.S.—^Feuchtwangcr Cbrp. v. Lake Hiawatha Federal 
Credit Union, C.A.NJ., 272 E2d 453. 

Federal Deposit Ins. Corp. v. National Sur. 
Corp., D.C.Iowa., 345 F.Supp. 885. 

Whether “state” or “federal” Standard to be 
applied 

U.S.—Arrowsmith v. United Press Intern., CA.Vt., 320 
F.2d 219, 6 A.L.R.3d 1072. 

School district 

U.S.—Fabrizio & Martin, Inc. v. Board cf Ed. Central 
School Dist No. 2 of Towns of Bedford et aL, 
D.C.N.Y., 290 F.Supp. 945. 
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32.5. U.S.—R. G. Barry Corp. v. Mushroom Makers, 
Inc., C.A.N.Y., 612 F.2d 651. 

Milkr Dress Factcay Inc. of Puerto Rico v. 
Douglas, D.C.Puerto Rico, 385 ESupp. 874. 

D.C.—Rice V, Disabled Am. Veterans, D.C., 295 
ESqpp. 131. 

La.—Sansem v. Louisiana Power & Light Co., App., 164 
So.2d 151, writ ref. 165 So.2d 486, 246 La. 596. 

Pnrpose of amendment 

(2) U.S.—Canton v. Angelina Cas, Co., C.A.Tex., 
279 F.2d 553. 

Johnson v. Angelina Cas. Co., D.C.Tex., 177 
F.Supp. 85, affd., C.A., 279 F.2d 553—Nayer v. 
Sears, Roebuck & Co., D.C.N.H., 200 F.Su|^. 319. 

(3) Other statements. 

U.S.—^National Spirmmg Co. v, Gty of Washington, 
N.C, D.C.N.C, 312 ESupp. 958. 

Boysen v. Treadway Inn of Lake Hannooy, Inc., 
D.CPa., 53 ER.D. 96, affd., C.A., 463 E2d 247. 

Statnte upheld 

U.S.—Eldridge v. RichSeld .Oil C:orp., D.C.Cal., 247 
F.Supp. 407, affd., CA., 364 E2d 909, cert den. 87 
S.a 750, 385 U.S. 1020, 17 EEd.2d 556. 

Rule inapplicable where princ^ place of busi- 
ness in ftuelgn country 

U.S.—WUlcms V. Barclays Bank D.C.O., D.CN.Y., 263 
ESupp. 774. 
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32.10. U.S.—Canton v. Angelina Cas. Co., C.A.Tex., 
279 F.2d 553—Egan v. American Airlines, Inc., 

C. A.N.Y,, 324 F.2d 565—Moore v. Sylvania Elee. 
Products, Inc., C A.Pa., 454 E2d 81. 

Huggins v. Winn-Dixie Grecnville, Inc., D.C- 
S.C, 233 F.Supp, 667—U-Ppofit, luc. v. Bromley 
Limited, D,C.Wis., 330 F.Supp. 609—Campbell v. 
Tnangle Corp., D.C.Pa., 336 F.Supp. 1002. 

Narrowing jurisdiction intended 
U.S.—Bender v. Hilton Riviera Corp-, D.CPuerto Rico, 
367 ESupp, 380. 

32,15, U.S.—Carter v. Cear Fir Sales Ca, D.C.Or., 
284 F.Supp. 386—Griffin v. Air South, Inc., D.C. 
Ga., 324 ESupp. 1284. 

32.20. U.S.r—a^own v. Klngsport Pub.Coq)., D.C. 
Tenn., 321 ESupp. 1352—Gavin v. Read Corp., 

D. CPa., 356 ESupp. 483. 

Principal place of business established 

US.—Lento v. Delaware, L. & WJR.. Co., CA.N.Y., 
374 E2d 113, cert deit 90 S.a. 1397. 397 U.S. 
1054, 25 L.Ed.2d 670^ reh. den. 90 8.0. 1875, 398 
U.S. 954. 26 L.Ed,2d 298. 

Location of corporate officers 
U.S.—^K.S. Corp. v. Cbemstrand Corp., D.C.N.Y., 198 
FjSt^ 310—Inland Rubber 0>rp. v. Triple A 
Tire Service, Inc., D.C.N.Y., 220 ESupp. 490. 

Critmria under Banluiiptcy Act 

(3) Other matters. 

U.S.—Inland Rubber Ck>rp. v. Triple A Tire Service, 
Inc., D.C.N.Y., 220 F.Supp. 490. 

No sin^e factor detenninative 
U.S.—Unger v. Del E. Webb Ck)rp., D.C.Cal., 233 
ESupp. 713. 
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§ 63(1) FEDERAL COURTS 

Page 29$ 


Corporatioii not withm long-arm statute 

U S —Nortbcross v. Joslyn Fruit Co., Inc., D.C.Ari2., 
439 F.Supp. 371. 

32J5. U.S.—Toms V. Couutiy Quality Meats, Inc., 
CA.Ga., 610 F.2d 313. 

R. G. Bany Corp. v. Mushrootn Makers, Inc., 
CA.N.Y., 612 F.2d 651. 

Carter v. Qear Fir Sales Co., D.C.Or., 284 
F.Supp. 386. 

Ofer-all>basis 

(2) Other statements. 

U.S,—National Spinning Co, v. City of Washington, 
N.C, D.C.N.C., 312 F.Supp. 958. 

Locadou of execntive and administrative offices 

U.S.—Lancer Industries, Inc. v. American Ins. Co., 
D.CLa., 197 F.Supp. 894. 

32^. U.S.—Kelly v. U.S. Steel Corp., CA.Pa., 284 
F-2d 850—Egan v, American Airlines, Inc., C.A. 
N.Y., 324 F.2d 565—Union Camp Corp. v. Dyal, 
CA-Ga., 460 F.2d 678, cert. den. 93 S.a 56, 409 
U.S. 849, 34 L.Ed.2d 90. 

Huggins V. Winn-I^e Greenville, Inc., D.C. 
S.C., 233 F.Supp. 667—Leve v. General Mtrtors 
Corp., D.C.N.Y., 246 F.Suk>. 761—AnKrfd’s Ice 
Cream Co. v. Carlson, D.CN.Y., 330 F.Supp- 
1185. 

Boysen v. Treadway Inn of Lalce Harmony, Inc,, 
D.C.Pa., 53 F.R.D. 96, affd., C.A, 463 F.2d 247. 

Principal place of biisiness detmmined 

(2) Other matteis. 

U.S.—Lunc Co. V. Loew’s San Frandsco Hotel Corp,, 
D.CCaI., 315 F.Supp. 405—^Fellers Atchison, T. 

& S.F. Ry. Co., D.CKan., 330 F.Supp. 1334. 

Center of opa^tional activities Controls 
U.S.—Horwat v. Paulscn-Webber Cordage Corp., D.C. 
Pa., 336 F.Supp. 1020. 

3235. U.S.—Inland Rubber Corp. v. Tnple A Tire 
Service, Inc., D.C.N.Y., 220 F.Supp. 490. 

32.40. U.S.—Miller Production Co. v. Champlin Pe¬ 
troleum Co., D.C.Okl., 505 F.Supp. 46. 

Uniroyal, Inc. v. HeOcr, D.C.N.Y., 65 F.R.D. 83. 
Doctrine held inapplicable 
U.S.—Spector v. Rex Sienra Gcdd Corp., D.C.N.Y., 227 
F.Supp. 550. 

32.45. Physical piant of some significance 
U.S.—Horwat v. Paulsen-Wcbber Cordage Corp., D.C 
Pa., 336 F.Supp. 1020. 
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3230. U3.—Johnson v. Angclina Cas. Co., D.C.Tex., 
177 F.Supp. 85, affd., C.A., 279 F.2d 553—Mary- 
land Cas. Co. v. Baker, D.CKy., 196 F.Supp. 234. 

Diversity jurisdictitm held lacldng 

(2) Other instances. 

U.S.—Lupo V. Consolidated Manners, Inc., D.CN.Y., 
261 F3upp. 450—General Foods Corp. v. Struth- 
crs Sdentific & Intem. Corp., D.C.Dd., 297 
F3upp. 271. 

D.C.—Vogel V- Tcnneco Oil Co., D.C., 276 F.Supp. 
1008. 

La.—Sansone v. Louisiana Power & Light Co., App,, 
164 So.2d 151, writ ref. 165 So.2d 486,246 La. 596. 

Sufaddiary incoqiorated as legal entity accorded 
own prindi^ place of bosiness 
U.S.—Quaker State Dyeing & Finishing Co, v. ITT 
Terryphone Corp., C.A.Pa., 461 F.2d 1140. 

Statatxjry provision that in any (iirect 
actkin against a liability insurer, 
w^herein insured is not joined as a par- 
ty-defendant insurer shall be deem^ a 
Citizen of the state of which insured is 
a Citizen, refers only to cases brought 
by an alleged victim of a tort under a 
direct action statute against a liability 
insurer of the alleged tort-feasor.^^ ” 


32.55. U.S.—White v. U.S. Fidelity & Guaianty (2o., 
C.A-R.L, 356 F.2d 746—0 M. Greene Uvestock 
Co. V. Azalea Meats, Inc., C.A.Ga., 516 F.2d 509. 

Bishop V. Allstate Ins. Co., D.C.Ark., 313 
F.Supp. 875^—Adams v. State Farm Mut Auto. 
Ins. Co., D.C.Miss., 313 F.Supp. 1349. 

Aetion held not “direct action*’ within statnte 

U.S.—Henderson v. Selective Ins. Co., CA.Ky., 369 
F.2d 143—Home Indem. Co. v. Moore, C.A.Ark., 
499 F.2d 1202. 

Statute not retroactive 

U.S.—Henderson v. Selective Ins. Co. C.A.Ky., 369 
F.2d 143—Olympie Towing Corp. v. Ndsel Towing 
Co., CA.La., 419 F.2d 230, cert. den. 90 S.Ct. 
1120, 397 U.S. 989, 25 L.Ed.2d 396. 

Purpose of statute 

US.—Vines v. U.S. Fidelity & Guaranty Co., D.C. 
Tenn., 267 F.Supp. 436—Government Emp. Ins. 
Co. V. LeBleu, D.C.La., 272 F.Supp. 421—Bourget 
V. Government Emp. Ins. Co., D-C.Conn., 313 
F.Supp. 367. 

Action held within meaning of statnte 

U.S.—Vines v. U.S. Fiddity & Guaranty Co., D.C. 
Tenn., 267 F.Supp. 436. 

Diversity jnrisdictkm held not to exist 

U.S.—Newsom v. Zunch Ins. Co., CA.La., 397 F.2d 
280—Ford Motor Co. v. Insurance Co. of North 
Amenca, C.A.Mich., 669 F.2d 421. 

Vines v. U.S. Fiddity & Guaranty Co., D.C, 
Tenn., 267 F.Supp. 436—Anderson v. Phoenix of 
Hartford Ins. Co.. D.CLa., 320 F.Supp. 399—Nar- 
vaez V. Bntish Am. Ins. Co., D.C.Puerto Rico, 324 
F.Supp. 1324. 

Applicability of statnte where claim barred 
against insured 

U.S.—^Salgado v. Employers Ins. of Wausau, D.CPuer- 
to Rico, 326 F.Supp. 285. 

Insured as includmg omnibus insured 

U.S.—Williams v. Liberty Mut. Ins. Co., C.A.La., 468 
F.2d 1207. 

Anderson v. Phoenix of Hartford Ins. Co., D.C. 
La., 320 F.Supp. 399. 

Statute inapplicable to action by insnrance 
carrier 

U.S.—Atlantic Mut. Ins. Co. v. MitchdL D.C.Tex., 333 
F.Supp. 70. 

Workmen*s compensadon snit as widim iH‘ovi- 
sion 

U.S.—Hemandez v. Travders Ins. Co^ C.A.Tex.. 489 
F.2d 721, reh. den, 493 F.2d 664, cert. den. 95 S.Ct. 
78, 419 U.S. 844, 42 L.Ed.2d 73. 

Inapplicable to suit on fire insnrance policy 

U.S.—Ennis v. Queen Ins. Co. (rf America, D.C.Tenn., 
364 F.Supp. 964. 

Declaratory action bron^ by insurer 

U.S.—Aetna Cas. & Sur. Ins. Co. v. Greene, CA.Tenn., 
606 F.2d 123. 

AppUeabiUty of statute undo* acddmit income 
policy 

U.S.—Kosmyna v. Bankers Life and Cas. Co., D.C. 
Mich., 550 F.Supp. 142. 

33w U.S.—R. H. Bouligny, Inc. v. United Stedworkers 
of America, AFL-CIO, C.A.N.C., 336 F.2d 160, 
afifd. 86 S.Ct. 272, 382 U.S. 145, 15 L.Ed.2d 217. 

34. U.S.—Trans-Continental Inv. Corp., S.A, v. Bank 
of Commonweaith, DC.(3hI., 500 F.Supp. 565. 

35. U.S.—Dyotherm Corp. v. Turbo Mach. Co., D.C. 
Pa., 48 F.R.D. 380, app. dism., 434 F.2d 65. 

§ 63(3).-Federal Corpora- 

tioRB; National Banks 

page 300 

41. U.S.—Harris v. American Legion, D.C.Ind., 162 
F.Supp. 700, afEt, CA,, 261 F.2d 594. 

D.C.—^Ricc v. Disabled Am. Veterans, D.C, 295 
F.Supp. 131. 


American Legion, etc. 

U.S.—Hanis v. American Legion, D.C,Ind, 162 
F.Supp. 700. affd., C.A., 261 F.2d 594. 

413. U.S.—Parker Drilling Co. v. Metlakatla Indian 
Commonity, 451 F.Supp. 1127. 

Savings and loan assodation 

U.S.—First Federal Sav. and Loan Ass*n of Harrison, 
Ark. V. Myrick, D.C.Ark., 533 F.Supp. 1041. 

§ 63(4).-C^orporations of 

District of Columbia or of 

Territory 

Library References 
Federal CJourts <®=>296 
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41.20. U.S.—^Twardzik v. Sepauley, D.C.Pa., 286 

F.Supp. 346. 

4135. U.S.—Government Emp. Ins. Co. v. LeBleu, 
D.C La., 272 F.Supp. 421. 

§ 63(5).-Incorporation in 

More than One State 

Library References 
Federal Courts <®=»298. 
page 302 

43J2S. U.S.—Lang v. Olonial Pipeline Co., D.C.Pa., 
266 F.Supp 552, affd., C.A., 383 F.2d 986— 
Goveniment Emp. Ins, Co. v. LeBleu, D.CLa., 
272 F5upp, 421. 

4330. U.S.—Hudak v. Port Authority Trans-Hudson 
Corp., D.C.N.Y., 238 F.Supp. 790. 

4335. US.—Lawson v. United House of Prayer for 
‘ all Pe(q)le oi Church on Rock of Apostolic Faith, 
D.CPa., 252 F.Supp. 52. 

Purpose 

U.S.—Crum v. Veterans of Foreign Wars, D.C.Del., 502 
RSupp. 1377. 

A federally chartered organization 
which is authorized and does business 
throughout the United States has na- 
tional citizenship and thus is not a Citi¬ 
zen of any particular state for jurisdic- 
tional purposes.'^^'^^ 

43.45. U.S.—^Burton v. U.S. Olympie Committee, 
D.CCal., 574 F.Supp. 517. 
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453. U.S.—Hoefferle Truck Sales, Inc. v. Diveo- 
Wayne Corp., C.A.I1L, 523 F,2d 543, applying 
Delaware law. 

Diveraity jnrisdictioii hdd to exist 

(2) Other statements. 

U.S.—^Asher v. Pacific Power & Li^t Co., D.C.cil., 
249 F.Supp. 671. 

47. U.S.—^John Mohr and Sons v. Apex Termina! 
Warehouses, Inc., C.A.Ind., 422 F.2d 638. 

•§ 64. -Actions by or against Un- 

incorporated Associatipns 

Library References 
Federal Courts »®=>302. 
page 304 

50.50. U.S.—Calagaz v. CMioon, C.A.Ala., 309 F.2d 
248. 

Webster v. Wilke, D.C.I11., 186 F.Supp. 199— 
Suggs V. Brotherhood of Locomotive Firemen and 
Enginemeni, D.C.Ga., 219 F3upp. 770. 

51. U.S.—Mason v. American Exp. Co., CA,N.Y., 
334 F.2d 392. 
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52. U.S.—Brocki v. Amencan Exp. Co., CA.Mich., 

279 785, cert. den. 81 S.Q. 113, 364 U.S. 

871, 5 L.Ed.2d 92. 

Fine v. Philip Morris, Inc., D.C.N.Y., 239 
F.Supp. 361. 

S2JS, U.S.—Loss V. Blankenshdp, C.A.Ind., 673 F.2d 
942. 

Local No. 1547, Intem. Broth. of Elee. Workers, 
AFL-CIO v. Local No. 959, Intem. Broth. of 
Teamsters, Chauffeurs, Warehousemen, and Help- 
ers, independent, D.C.Alaska, 356 F.Supp. 636, op. 
supp. 361 F.Supp. 1006, affd. in part, vac. m part 
on oth. grds., C.A., 507 F.2d 872. 

53. U.S.—Denver & R.G.W.R. Co. v. Brotherhood of 
R.R. Trainmen, Colo., 87 S.Q. 1746, 387 US. 
556, 18 L.Ed.2d 954. 

Grynberg v. RB.L. Associates, D.C.C 0 I 0 ., 436 
F.Supp. 564. 

Labor Management Relations Act as not alter- 
ing nile 

U.S.— Smith V. United Mine Workers of Amenca, D.C. 
Ga., 180 F.Supp. 796. 

Joint venture 

U.S.—B. L. Schrader, Inc. v. Anderson Lumber Co., 
D.CMd.. 257 F.Supp. 794. 

Has dtizenship of each member 
U.S.—Baer v. United Services Auto. Ass’n, C.A.N.Y., 
503 F.2d 393. 
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53.5, U.S.—Underwood v. Maloney, C.A.Pa., 256 
F.2d 334, cert den. 79 S.Q. 93, 358 U.S. 864, 3 
L.Ed.2d 97—Jett v. Phillips and Associates, C.A. 
Colo., 439 F.2d 987—Baer v. United Services 
Auto. Ass’n, C.A.N.Y., 503 F.2d 393. 

Salerno v. American League of Professional 
Baseball Clubs, D.C.N.Y., 310 F.Supp. 729, affd., 
C.A., 429 F.2d 1003, cert. den. 91 S.Q. 462, 400 
U.S. 1001, 27 L.Ed.2d 452. 

State statutes have no effect 
U,S,—International Union, United Auto., Aircraft and 
Agr. Implemcnt Workers of America v. Piasccki 
Aircraft Corp-, D.C.Dcl., 241 F.Supp. 385. 

53,10. U.S,—Kaplan v. Industrial Risk Insurers, D.C. 
Pa., 86 F.R.D. 484. 

53.15. U.S.—Baer v. United Services Auto, Ass’n, 
C.A.N.Y., 503 F.2d 393. 

Grynberg v. B.B.L. Associates, D.C.C 0 I 0 ., 436 
F.Supp. 564. 

Diverdty jurisdiction heM not io exist 

(2) Other instances.. 

U.S.—United Steelworkcrs of America, AFL-CIO v. R. 
H. Bouligny, Inc., N.C.^ 86 S.Q, 272^ 382 U.S. 145, 
15 L.Ed.2d 217. 

Labor Management Relations Act 

Sihee the publication of Corppa Juris Secundum, tbe 
case of Textile Workers Union of America v. Cone Mills 
Corp., D.C.N.C., 166 F.Supp. 654 has been revfers^ 
the court holding that under the statute the district 
court has jurisdiction of suits for vidatiem of collective , 
bajrgaining agreements without regard to the atizenship 
of Ae parties. 

U-S.—Textile Workers Union of America v. Cone Mills 
Corp., C.A.N.C., 268 F.-2d 920, cert. den. 80S.Ct 
157 , 361 U.S. 886, 4 L.Ed.2d 121, on remand 188 
F.Supp. 728. 

When persons who compose an uRin- 
corporated association sue in their col¬ 
lective namC; they are parties whose 
citizenship deteinnines diversity the 
jurisdiction of a federal court.^'^ 

54.5. U.S.—Navarro Sav. Ass’n v. Lee, Tex., 100. 
S.Q. 1779, 446 U.S. 458, 64 L.Ed.2d 425. 

55.5. U.S.—Calagaz v. Calhoon, CAAla., 309 F.2d 
248. 

Nedd v. United Mine Workers of America, D.C. 
Pa., 225 F.Supp. 750, affd., C.A., 332 F.2d 373. 


§ 65. -Actions by or against 

Partnerships 

Library References 
Federal Courts «=»302. 
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55.50. U.S.—Eastem Metals Corp. v. Martin, D.C. 
N.Y., 191 F.Supp. 245. 

56. U.S.—Grynberg v. B.B.L Associates, D.CColo., 
436 F.Supp. 564. 

57. U.S.—Carlsberg Resources Corp. v. Cambria Sav. 
and Loan Ass’n, CA,Pa., 554 F.2d 1254. 

Erving v. Virginia Squires Basketball Qub, D.C. 
N.Y., 349 F.Supp. 709. 

Jon« Knitting Corp. v. A. M. Pullen & Co., 
D.C.N.Y., 50 F.RJ3. 3U. 

Jurisdiction beld to exist 

U.S.—Williams v. Sheraton Inns, Inc., D.CTenn., 514 
F.Supp. 22. 

Under Puerto Rican law, etc. 

U.S.—Luce & Co. V. Aiimentos Borinquenos, S.A., 
D.C.Puerto Rico, 276 F.Supp. 94. 

(2) Conjugal partnership. 

U.S.—Femandez-Cerra v. Commercial Ins. Co. of New- 
ark, D.C.Puerto Rico, 344 F.Supp. 314. 

Place of business as immaterial 
U.S.—Simpson v. De Vault, D,C.Va., 177 F.Supp. 914. 
Actions fl gains t individual mmnb^ of partner- 
dtip 

Reddent partna^ not joined as parties 
U.S.—Isdaner v. Beycr, D.C-Pa., 53 F.R.D. 4. 
Citizenship of each general partner 
U.S.—Lewis V. Odell, C.A.N.Y., 503 F.2d 445. 

Limited partnership 

U.S.—WestvOle Holdings, Inc. v. American Petroleum 
Partners, D.C.N.Y., 592 ESupp. 44. 

Diversity lacking wh^e partner resides in for- 
eign country 

U.S.—Coudert Bros. v. Easyfmd Intem., Inc., D.C. 
N.Y., 601 ESupp. 525. 

Although there is authority to the 
contrary,^®* citizenship of a limited 
partnership is determined by consider- 
ing the citizenship of ali of its part¬ 
ners, both general and limited.^*-^ 

58.1 U.3.—Cokmial Realty Corp. v. Bache & Co., 
CJV.N.Y.. 358 E2d 178, cert. den. 87 S.Ct. 40, 
385 U.S. 817, 17 L.Ed.2d 56. 

58.2 U.S.—Carlsberg Resources Corp. v. Cambria 
Sav. and Loan Ass’n, C.A.Pa., 554 F.2d 1254—^El- 
ston Inv., Ltd. v. David Altman Lcasing .Corp., 
C.A.nL, 731 F.2d 436—New York State Teachers 
Retirement System v. Kdkus, CA.4 (Va.), 764 
F.2d 1015. 

585. U.S.—ArD.S. Developers, Inc. v. Tuckcr, D.C 
Pa., 263 F.Supp. 986. 

58.10 Ovemiled case 

Smee the publication of the bound volume the case of 
Remington's Dairy v. Rutland Ry. Corp., D.C.Vt., 15 
ER.D. 488, has been overruled the court holding that 
for diversity purposes, partnership is Citizen oi each 
state of which general p^ner is citizen. 

U.S.—Univetsal Steel & Mctal Co. (1975) Ltd. v. Rafl- 
co, Inc., D.C.Vt., 465 ESupp. 7. 

j 66. -Actibus by or agamst Cit- 

izens of Dwtrict of Colum- 
bia or of Territory 

Library References 
Federal Courts «=»285. 

5930. b.C.— Ti»iis-Bay Engincm&BuildiavIn^^ 
Hilis, C.A., 551 F.2d 370, 179 U.S.App45Xl 184. 


FEDERAL COURTS § 69 
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Trans-Bay Engineers & Builders, Inc. v. Lynn, 
D.C, 396 F.Supp. 265, affd. in part, vac. in part on 
oth. grds 551, F.2d 370, 179 U.S.App.D.C. 184. 
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61. U.S.—Lawson v. Umtcd House of Prayer for ali 
Peopk of Church on Rock of Apostolk Faith, 
D.CPa., 252 F.Supp. 52. 

613. U.S.— Femandez-Cexra v. Qmunercial Ins. Co. 
of Ncwark, D.CPuerto Rico, 344 ESupp. 314. 

Pnmto Rico bdd “tOTitory” 

U.S.—Lummus Co. v. Cmnmoowealth Oil Refining Co., 
D.CN.Y., 195 ESupp. 47. 

61.10. U3.-Horos v, Jogan, D.CPa., 204 F.Supp. 
108. 

63. U.S.—Krisd V. Duran, 0.C.N.Y., 258 F.Supp. 
845, affd., CA., 386 F.2d 179, cert. den. 88 S.Ct 
1635, 390 U.S. 1042, 20 L.Ed.2d 303. 

§ 67. -Actions on Assigned 

Promissory Notes or Other 
Choses in Aetion 

Library References 
Federal Courts «=»294. 

6330. U.S.—0’Bnen v. AVCO Corp., CA.N.Y., 425 
F.2d 1030. 
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U.S,—N.L.R.B. V. Natural Gas Utility Dist of Hawkins 
County, Tcnn., Tenn., 91 S.Q. 1746, 402 U.S. 600, 
29 L.Ed.2d 206. 

Labor Management R^rting and Disclosure 
Act 

U.S.—Highway Truck Drivers and Helpcrs Local 107 v. 
Cohen, D.CPa., 182 F.Supp. 608, affd., CA, 284 
F.2d 162. cert. den. 81 S.Q. 747. 365 US. 833, 5 
L.£d.2d 744—Mandagiio v. United Broth. of Car¬ 
penters and Joiners of America (General Exwutive 
Bd.). D.C.N.Y., 528 F.Supp. 468. 

Validity of union contract 
U.S.—N.L.R.B. V. Georip! E. light Boat Storage^ Inc., 
C.A.Tex.. 373 F.2d 762. 

Suits involving labor organizations 

U.S.—Thomas v. Consolidation Coal Ca, (Potahontas 
Fuel Co. Divisioa), CAW.Va.. 380 F.2d 69. cert. 
den, 88 S.a 562, 389 U.S. 1004, 19 LEd.2d 599, 
rrii. den. 88 S.Q 768, 389 U.S. 1059, 19 L.Ed.2d 
862. 
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37. U.S.—Gann v. Stakh, 318 F.Supp. 409. an>. 
diam., C.A., 443 F.2d 352. 

Natkmal Sur. Corp. v.'U5., D.CAla., 319 
F.Supp. 45—^U.S. for and on Behalf of Delta Met¬ 
als, Inc. v. R. M. Wells Co., Inc., 497 F.Supp 541. 

Obligation of snrety 

D.C.—U.S For Use and Bojefit of Hdler Elee. Cd, 
Inc. V. William F. Klingensmith. ln&, CA. 670 
F.2d 1227, 216 U.S.App.D.C. 408, 

AdoptiiMi of state law 

(1) U.S.—U.S. for Use and Benefit of Astro deaning 
A Paqkagh»® Cotp. V. Jamison Co., CATeno, 425 F.2d 
1281. 

(25 U.S^-^S. fbr U« of Brig^ v. Grubb, CACaL, 
358 F.2d 508—U.S. for Use and Benefit of ShicJds, Inc. 


V. Citizens and Southern Nat. Bank of Atlanta, Ga., 

C. A.N.C., 367 F.2d 473. 

U.S, for Use and Benefit of Chemetron Corp. v. 
George A. Fullcr Co., D.C.Mont., 250 F.Supp 
649—U.S. for Use and Benefit of Arlmont Air 
Condition Corp. v. Premier Contractors. Inc., D.C. 
Me., 283 F.Supp. 343. 

(5) U.S.—U.S. for Use and B«iefit of Sanford v. 

Continental Cas. Co., D.CMiss., 293 F.Supp. 816. 
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41. U.S.—In re Valley Gas Co.. D.C.R.I., 231 F.Supp. 
886 

42. U.S.—International Ass’n of Machinists, AFl^ 
CIO V. Central Airlines, Inc., Tex., 83 S.Ct. 956, 
372 U.S. 682, 10 L.Ed.2d 67, reh. den. 83 S.Ct. 
1533, 373 U.S. 947, 10 L.Ed.2d 702—Brotherhood 
of R.R. Trainmen v. Jacksonville Terminal Co., 
Fla., 89 S.Q. 1109, 394 U.S. 369, 22 L.Ed.2d 344, 
reh. den. 89 S.Q. 1622, 394 U.S. 1024, 23 L.Ed.2d 
51. 

44. U.S.—J. 1. Case Co. v. Borak, Wis., 84 S.Q. 1555, 
377 U.S. 426, 12 L.Ed.2d 423—Tcherepnin v. 
Knight, III., 88 S.Ct. 548, 389 U.S. 332, 19 
L.Ed.2d 564. 

Interest 

U.S.—Ross V. Licht, D.C.N.Y., 263 F.Supp. 395. 

(2) Other matters. 

U.S.—Collier v. Granger, D.CN.Y., 258 F.Supp. 717. 

45. U.S.—U.S. V. Donall, CAMich., 466 F.2d 1246. 

Morris V. U.S., D.C.Tcx., 217 F.Supp. 220— 
Frakes v. U.S., D.C.Ga., 228 F.Supp. 475. 

D. C.—Suydam v. U.S., CA.. 404 F.2d 1329, 131 U.S. 

App.D.C. 352. 

Validity and constmetion of polides, etc. 

U.S.—Taylor v. U.S., D.CArk., 113 F.Supp. 143, affd., 
CA., 211 F.2d 794—U.S. v. Foster, D.C.Mich., 
238 F.Supp. 867. 

Insanity 

(1) U.S.—Taylor v. U.S., D.CArk., 113 F.Supp 143, 

affd., CA, 211 F.2d 794. 

State law as controOing distribiition on foiliire 
of benelldary 

U.S.—U.S. V. Foster, D.C.Mich., 238 F.Supp. 867. 

Right to contribntion 

U.S.—Altman v. Liberty Equities Ctorp., D.C.N.Y., 54 
F.R.D. 620. 
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46. U.S.—Nott V. Flemming, C.AN.Y., 272 F.2d 383 
—^Maloney v. Celebrezze, 337 F.2d 231. 

Frantes v. Celdjrezze, D.CMinn., 237 F.Supp. 
609. 

State court dedsions 

(7) Other statements. 

UJ5.—Mincey v. Celebrezze, D.C.S.C, 249 F.Supp. 421. 

47. Rights and bbligatioiis between biQrer of 
snrpltts propmTy and govemraent 

U.S.—Boy V. U.S., D.CN.C, 179 F.Supp 67. 

48. U.S,—Cheng Yih-Chun v. Federal Reserve Bank 
of New York, C.AN.Y., 442 F.2d 460. 
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49. U.S.—Grundi v, U.S., D.CMich., 538 F.S«pp 
534. 

The federal rule has been applied in 
cases arising under other pecular 
federal statutes.^’ 

50.5. U.S.—Norton v. U.S., CAVa., 581 F.2d 390, 
ccrl. den. 99 S.Ct 613, 439 U.S. 1003, 58 L.Ed.2d 
678—State of Idaho ex reL Trombley v. U.S. Dept 
of Anny, Corps of Engineers, CAldaho, 666 F.2d 
444, cert den. 103 S.Q. 53, 459 U.S. 823, 74 
L.Ed.2d 58. 

Maryville Academy v. Loeb Rhoades A CP, 
Inc., acm.. 530 F.Supp. 1061. 
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Natiooid Wool Act of 1954 

U S.—Stone v. U.S.. C.A.Iowa, 286 F.2d 56. 

Fed^ral Arbitration Act 

U.S.—Gnand Bahama Petrdeum Co., Ltd. v. Asiatic 
Petroleum Corp.. C.A.N.Y., 550 F.2d 1320—In re 
Mercuiy Const. Corp., CA.N.C, 656 F.2d 933. 
reb. den 664 F.2d 936, affd. 103 S.Ct. 927, 460 
U.S. 1, 74 L.Ed.2d 765. 

Jcsqjh Mulier Corp. Zunch v. Commonweaith 
Pctrochcmicals, Inc., D.C.N.Y., 334 F.Supp. 1013 

Federal Employees’ Omipensation Act 

US.—Boeing Airplane Co. v Perry, CA.Kan., 322 
F.2d 589, ccrt. den. 84 S.Ct. 516, 375 U.S. 984, 11 
LEd.2d 472—Newport Air Park, Inc. v. U.S., 
CA.1LU 419 F.2d 342. 

Glovcr V, Jcrfins-Manville Corp, D.CVa., 525 
F.Supp. 894, affd, C.A.. 662 F.2d 225. 

CoiBiBodity Credit Qiarta* Act 

U.S.—Ciargill, Inc. v, Ccmmodity Credit Coip., C.A 
N.Y.. 275 F.2d 745—U.S. v L N, White & Co., 

C. A.N.Y., 359 F.2d 703—St. Paul Fire & Marine 
Ius. Co, V. Commodity Credit Corp., C.A.Tcx., 474 
F.2d 192, app. after remand, 646 F.2d 1064. 

U.S. V. Merchants Mut. Bonding Co., D.CJowa, 
220 F.Supp. 163, app. dism.. C.A., 332 F.2d 731— 
U.S. V. Tyler, D Clowa, 220 F.Supp. 386. 

LalxNr Management Reporting and Disdosure 
Act 1959 

U.S.—ffighway Truck Drivcrs and Hclpers Local 107 v. 
Cohcn. D.CPa.. 182 F.Supp. 608, affd., C.A., 284 
F.2d 162, cert. den. 81 S.Ct. 747, 365 U.S. 833, 5 
L.Ed2d 744. 

Small Business Act 

U.S.—U.S. V. Columbia Milling Co., D.C.Fla., 379 
FSupp. 225, affd., C.A., 497 F2d 1367. 

Bankhead-Jones Farm Tenant Act 

U.S.—Hendry v. U.S., CA.Idaho, 305 F.2d 515—Cassi- 
dy CommKsion Co. v. U.S., C.A.Okl., 387 F,2d 
875. 

Fedoral Insurance Contribotioii Act 

U,S.—Loeb V. U.S., D.C.La.. 209 F.Supp. 22. 

Federal Ariatioa Act 

U.S.—State Securities Co. v, Aviation Enlaprises, Inc., 
CA.Kan., 355 F.2d 225, 22 A.LR.3d 1263. 

Texas Nat. Bank of Houston v. Ati£5erbeide, 

D. CArk., 235 F.Supp. 599—Northern Iffinois 
Corp. V. Bishop Dotn^ing Ca, D.C.Mich., 284 
F.Siipp. 121. 

Natnral Gas Act 

UJS.—United Gas In^?. Co. v. Ccmtincntal Oil Ca, 85 
8.0. 1517, 381 U.S. 392, 14 L.Ed.2d 466, on 
remand, CA, 351 F.2d 670. 

Tndcer Act 

U.S.^—Nadond Presto Industries, Inc. v. U.S., 338 FJ2d 
99, 167 Oa 749, cert. den. 85 S.O 1105, 380 
U5. 962, 14 LEd.2d 153. 

Fadcmrs a^ Stocfcyards Act 

UJS.—Lewis V. Gdtfaborough, D.CArk., 234 F.Supp. 
524, 

Capdiart Honsing Act 

U.Sg —&. L Const. Co. v, Triangle Elea Supply Co., 
CAMo., 332 F,2d 1009. 

Federal Reserre Act 

U.S.—^Blaney v. Florida Nat. Bank at Otiando, CA. 
Fla,, 357 F.2d 27. 

National Banking Act 

U.S,—In re Anjopa Paper & Board Mfg. Co.. D.CN.Y., 
269 ESopp. 241. 

Bone Owners^ Loan Act 

UJ.—Murphy v. Ootonial Federal Sav. & Loan As8’n, 
CAN.Y.. 388 F.2d 609. 

Lnertntenl Company Act 

U.S,—Secarities and Excfaange Commisnon v. SterHng 
Predskm Owp, CA.N,V., 393 F.2d 214. 


Soldiers’ and Sailors’ Ciyil Relief Act 
U.S—US, V. (Thester Countj Bd. of Assessment and 
Revision of Taxes, West Chester, Pa., DC.Pa,, 281 
F.Supp 1001 

Soil Bank Act 

US.—Wood V. DeWeese, D.C.Ky, 305 RSupp. 939. 

Jones Act 

U.S.—Barboza v Texaco, Inc., CAMass., 434 F.2d 

121 . 

Consolidated Farmers Home Administration 
Act 

U.S—U.S. V. Hext, CATex., 444 F.2d 804 

Serrice Contract Act 

U.S.—U.S V. Powers Bldg. Maintenance Co, D.C.Okl, 
336 F.Supp. 819. 

Age Discrimination in Employment Act 
U.S —Ott V. Midiand-Ross Corp., 523 F.2d 1367, app 
after remand 6(X) F.2d 24. 

Qaytcm Act 

U.S.—Carpa, Inc v. Ward Foods, Inc., CA.Tex., 567 
F.2d 1316. 

Criminal Jnstice Act 
U.S—U.S V. CNeill, DC.Pa., 478 F.Supp. 852. 
Eraployee Retirement Income Security Act of 
1974 

U.S,—Amato V. Bemard, C.A.CM., 618 F.2d 559, 
Rig^t to Tmtfa in Laiding Act 
U S.—James v. Ford Motor Credit Co., CA.Colo., 638 
F.2d 147, cert. den. 101 S.Ct. 3134, 453 U.S. 901. 
69 L.Ed.2d 988, on remand 666 F.2d 1291. 

Edncation Act 

U.S.—Hayes v. City University of New York, D.C. 
N.Y., 503 F.Supp. 946, affd, CA., 648 F.2d 110. 

National Flood Insurance Act 
U.S.—Continental Imports, Inc, v. Macy, D.C.Pa., 510 
F.Supp. 64. 

Immigration and Natkmality Act 
U.S.—de los Santos v. Immigration and Naturalizatbn 
Service, D.CN.Y., 525 F.Supp. 655, affd. CA., 690 
F.2d56. 

Urban Mass Transportation Act of 1964 
U.S.—Local Divisimi 589, Amalgamated Transit Union, 
AFL-CIO, CLC V. Om of Mass, C.A.Mass„ 666 
F.2d 618, cert. den. 102 S.Ct. 2928, 457 U.S. 1117, 
73 L.Ed.2d 1329. 

§ 16B(6).-Bankmptcy 

Library References 
Federal Courts <&^406. 

52. U.S.—In re Grain Merchants of Indiana, Ina, 

D.C.Ind., 286 F.Supp. 597, .affd., C.A, 408 F.2d 
209, cert. den. 90 S.Q. 75, 396 U.S. 827, 24 
L.Ed.2d 78—In re Tennessee Cent. Ry. Co., CA. 
Tenn., 463 F.2d 73, cert den. 93 S.Q. 119, 409 

U.S. 893, 34 L.Ed.2d 150, and 93 S.Ct. 122, 409 

U.S. 893, 34 L.Ed.2d 150 and 93 S.Q. 123, 409 

U.S. 893, 34 L.Ed.2d 150 and 93 S.Ct 126, 409 

U.S. 893, 34 L.Ed 250, rch. den. 93 S.Q. 459,409 
U.S. 1029, 34 L.Ed.2d 323. 

Whedier all^ed preferential transfers were sup- 
ported by yalid condderatioii 

U.S.—In re Crosstown Motors, Ina, CAI0., 272 F.2d 
224, cert den, 80 8.0. 1246, 363 U.S. 811, 4 
L.Ed.2d 1152. 
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53. U.S.—In rc Leeds Homes, Inc., CATean., 332 
F.2d 648, cert dea. 85 S.Ct 71, 379 U.S. 836, 13 
L.Ed.2d 43. 

54. U.S.—Fore Imp. Corp. v. Selig, CAN.Y., 278 
F.2d 143, 

55. U.S.—In re Sdiindlw, D.CMo., 223 F.Snpp. 512 
—In re Samud August & Co, D.CNJ., 228 
fSnpp. 44J-U5. V. Haddix & Sons, Ino, DlC 
Mkh., 252 F.Suppu 634. 


56. Goods in possession of bankrupt 

U S —In re Central Metallic Casket Co., D.CWis., 170 
F.Supp. 320. affd.. C.A., 273 F.2d 506. 

57. U.S.—Buttrey v. Memll Lynch, Pierce, Fenner & 
Smith, Inc., CAInd., 410 F.2d 135, cert. den. 90 
S.Ct 98, 396 U.S. 838, 24 L.Ed.2d 88—Wiley v. 
Public Investors Life Ins. Co., CA.La., 498 F.2d 
101 . 

In re Freedman, D.C.Mich, 168 F.Supp. 25, 
affd., C.A, 272 F.2d 6. cert. den. 8 S.Ct 861, 362 
U.S. 950, 4 L.Ed 2d 868. 

Whether tmstee is entitled to status of ideal 
hypothetica] creditor, etc. 

U.S—In re Lea Fabrics, Inc., D.C.N.J., 226 F.Supp. 
232. 

58. U.S.—Elliott V. Bumb, C.A.Cal., 356 P.2d 749, 
cert- den. 87 SCt. 67, 385 U.S. 829, 17 L.Ed.2d 
66 . 

In re Builders & Mfrs. Supply Co., D.C.Pa., 235 
F.Supp. 453. 
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59. U.S.—Amold v. Phillips, CC.A.Tex., 117 F.2d 
497, ccrt den. 61 S.Q. 1102, 313 U.S. 583, 85 
L-Ed. 1539. 

Dudley v. Eberly, D.C.Or., 201 F.Supp., 728, 
affd., CA,, 314 F.2d 8—Mattes v. American Ac- 
ceptance Corp., D.C.Pa., 204 F.Supp, 26—^In re 
Mile Hi Restaurants, Ina, D.C.CoIo., 233 F.Supp. 
936—Matter of Flying Mailmen Service, Inc., 402 
F.Supp. 790, affd. and remd. C.A., 539 F.2d 866. 

61. U.S.—Butner v. U.S., N.C., 99 S.Ct. 914, 440 U.S. 
48, 59 L.Ed.2d 136. 

Rooney v. Mason, C.A.Wyo., 394 F.2d 250. 
In re Sloan, D.C.Ohio, 285 F.Supp. 1. 

Neb.—Saathoff v. JBH & Associates, Inc., 278 N.W.2d 
762, 203 Neb. 356. 

Transfers fraudnlent or voidable under state lav 
U.S.—Cattle Owners Corp. v, Arkin, D.C.Iowa, 252 
F.Supp. 34 

Procedure to perfect security interest 
U.S.—In re Vodco Volume Development Co., Inc., 
C.A.Coto., 567 F.2d 967, app. dism., ccrt. den. 99 
S.Q, 62, 439 U.S. 806, 58 L,Ed.2d 98. 

Time of transfer of property interest 
U.S.—In re Vodco Volume Development Co., Inc., 
C.A.C 0 I 0 ., 567 F.2d 967, app. dism., cert. den. 99 
S.Q. 62, 439 U.S. 806, 58 L.Ed.2d 98. 

Obligations pursuant to divorce decree 

U.S.—Nitz v. Nhz, C.A.Utah, 568 F.2d 148. 

62. U.S.—In re Lamb, D.C.La,, 272 F.Supp. 393. 
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66. U.S.—In re Boudreau, D.C.Conn,, 350 F.Supp. 
644. 

Powers of tmstee 

U.S.—Hertzberg v. Associates Discount Corp., C.A 
Miclt, 272 F.2d 6, cert den. 80 S.Ct, 861.v362 
950, 4 L.Ed.2d 868. 

67. U.S.—In re Wright Homes, Inc., D.CN.C, 279 
F.Supp. 598. 

Whethm* tmst r^tion existed, etc. 

U.S.—Sonnenschem v. Rdiance Ins. Co., CA,N,Y., 353 
F.2d 935. 

In re Fabear^s, Inc., D.CConn., 360 F.Sapp. 946. 

68. U.S,—Western Cas. & Sur. CO. v. Brooks, C.AW. 
Va., 362 F.2d 486—Kkbanoff v. Mutual Life Ins. 
Co. of New York, CAConn.. 362 F.2d 975. 

In re Roger Cni$, Ina, D.CMd., 199 F.Supp. 
502, remd., CA, 304 F2d 501-Tn re R L. 
Geatry Const Co., D.CMidi., 200 F.Supp. 546. 

page 373 

69. U.S.—In re RiedL CAIH., 339 F.2d 338. 

In re Stcwart, D.COr., 233 F.Supp. 89. 

Rigbts mider leases 

U.S.—In re Newcmnb Intecests, Inc., D.CCal., 171 
F-Supp. 704, affd., CA, 275 F.2d 350. 
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Validity of mortgages on bankrapfs ]»t>p&rty 

U.S.—Hulsart v. Hooper, C.A.Ala., 274 F.2d 403. 

70. U.S.--Rialto Pub. Co. v. Bass, C.A.Cal., 325 F.2d 
527—Palmer v. Radio Corp. of America, C.A. 
Tex., 453 F.2d 1133. 

71. U.S.—Catde Owners Corp. v. Arkin, D.C.Iowa, 
252 F.Supp. 34—^In re Platt, D.C.Pa., 257 F.Supp. 
478—In re Anselm, D.C.Ky., 344 F.Supp. 544. 

Validity of chattel mortgage 

(1) U.S.—Berghi v. Waterson, C.A.Kan.. 279 F.2d 

193—IMamond Nat. Corp. v. Lee, C.A.Idaho, 333 F.2d 

517—Kenneally v. Standard Electronics Corp., C.A. 

Minn., 364 F.2d 642. 

Whcther or not attomey^s lien exists, etc. 

U.S.—In re Samuel August & Co., D.C.N,J., 228 
F.Supp. 443. 

73. U.S.—^Wallace Lincoln-Mcrcury (3o., Inc. v. Gen- 
try, C.A.La., 469 F.2d 396—In re Manuel, C.A. 
Ga., 507 F.2d 990. 

In le Vinaraky, D.CN.Y., 287 F.Supp. 446. 
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74. U.S.—In re Leeds Hom«, Inc., C.A.Tenn., 332 
F.2d 648, cert. den. 85 S.Q. 71, 379 U.S. 836, 13 
L.Ed.2d 43. 

In re Elkins-DeU Mfg. Co., D.CPa., 253 F.Supp. 
864. 

Federal Standard for proof of firaud applicable 

U.S.—In re Brown, D.CVa., 419 F.Supp. 199. 

76. U.S.—Hoppc V. Rittenhouse, C.A.Cal., 279 F.2d 
3. 

77. u,s.—In re South View (3ountiy Qub of Manka- 
to, Inc., D.C.Minn., 229 F.Supp. 105. 

79. U.S.—In re Kravitz, C.A.Pa., 278 F.2d 820-Car- 
ina Mercury, Inc. v. Igaravides, CA.Puerto Rico, 
344 F.2d 397—Glessner v. Massey-Ferguson, Inc., 

C. AAriz., 353 F.2d 986, cert. den. 86 S.Ct. 1859, 
384 U.S. 970, 16 L.Ed2d 681. 

In re Frcedman, D.C.Mich., 168 F.Supp. 25, 
affd., C.A., 272 F.2d 6, cert den. 80 S.Ct. 861, 362 
U.S. 950, 4 LEd.2d 868—In re Lea Fabrics, Inc., 

D. C.NJ., 226 F.Supp. 232. 

81. U.S.—In re Liquimatic Systems, Inc., D.C.Cal., 
194 F.Suk>. 625. 
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88. U.S.—In re General Stores Corp., D.C.N.Y., 164 
F.Supp. 130, affd. in part and revd. in part on oth. 
grds,, C.A., 269 F.2d 827, cert. den. 80 S,Ct. 402, 
361 U.S. 947, 4 L.Ed.2d 381, and 80 S.O. 403, 361 
U.S. 947, 4 L.Ed.2d 381. 

89. U.S.—In re CJeneral Stores Ctorp., D-C.N.Y., 164 
F.Supp. 130, affd. in part and revd. in part on oth. 
grds. C.A., 269 F.2d 827, cert. den. 80 S.Ct. 402, 
361 U.S. 947,4 L.Ed2d 381, and 80 S.Ct. 403, 361 
U.S. 947, 4 L.Ed.2d 381. 
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93. U.S.—In re General Stores Corp., D.C.N.Y., 164 
F.Supp. 130, affd. in part and re^. in part on oth. 
grds., C.A., 269 F.2d 827, cert. den. 80 S.Q. 402, 
361 U.S. 947, 4 L.Ed.2d 381, and 80 S.Q. 403, 361 
U.S. 947, 4 L.Ed.2d 381. 

96. U.S. — Blackfmxi v. Commerdal Credit Corp., 
CA.AK 263 F.2d 97, cert. den. 80 S.Q. 74, 361 
U5. 825, 4 L.Ed.2d 69. 

§ 1^(7). --— Oopyrights, Pat- 

ents, Tradc-Marks, 
Trade-Names, and Un- 
fair Competition 

Library References 

Federal Gourts <&»429. * 

99. U.S.—Westward Coach Mfg. Co. v. Ford Motor 
Co., C.A.Ind., 388 F.2d 627, cert. den. 88 S.Ct 
2286, 392 U.S. 927, 20 L.Ed.2d 1386—Internation¬ 
al Order of Job’s Daughters v. Lindeburg and Co., 
CA.CaL, 633 F.2d 912, cert den. 101 S.Q 3086, 
452 U.S. 941, 69 L.Ed.2d 956. 


1. U.S.—^Metropolitan Life Ins. Co. v, Metropolitan 
Ins. Premium Financc Corp., D.C.Fla., 264 
F.Supp. 507. 
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3. U.S.—^Bass Buster, Inc. v. Gapen Mfg. Co., Inc., 
D.C.MO.. 420 F.Supp. 144. 

5. U.S.—Josephson, Inc. v. General Tire & Rubber 
Co., D.C.N.Y., 357 F.Supp 1047. 

Law of state wha% parties maintained tiieir ^incipal 
places of business applied notwithstanding multistate 
ramifications. 

U.S.—Norwich Pharmacal Co. v. Sterling Drug, Inc., 

C. A.N.Y., 271 F.2d 569. cert. den. 80 S.Ct. 671, 
362 U.S. 919, 4 L.Ed.2d 739. 
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10. U.S.—Volkswagenwerk Aktiengesellschaft v. 

Church, D.C.Cal., 256 F.Supp. 626, affd., C.A., 
411 F.2d 350, op supp. 413 F.2d 1126—LeFebure 
Corp. V. Lefebure, Inc., D.C.La., 284 F.Supp. 617. 
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27. U.S.—Topp-Cola Co v. Coca-Cola Co., D.C. 
N.Y., 185 F.Supp. 700—Goodyear Tire & Rubber 
Co. V H. Rosenthal Co., D.C.Minn., 246 F.Supp 
724. 

page 380 

33. U.S.—Sarkes Tarzian, Inc. v. Audio Devices, Inc., 

D. C.Cal., 166 F.Supp. 250, affd., C.A., 283 F.2d 
695. cert. den. 81 S.Q. 903. 365 U.S. 869, 5 
L.Ed.2d 859. 

37. Cause of action for unfair competition in 
use of registered marks, etc. 

U.S.—Burger King of Fla., Inc. v. Brewer, D.C.Tenn., 
244 F Supp. 293 

38. U.S.—Sarkes Tarzian, Inc. v. Audio Devices, Inc., 
D.CCal., 166 F.Supp. 250, affd., C.A., 283 F.2d 
695, cert. den. 81 S.Ct 903, 365 U.S. 869, 5 
LEd,2d 859. 

39. U.S.—Sarkes Tarzian, Inc. v. Audio Devices, Inc., 
D.C.Cal. 166 F.Supp. 250, affd., C.A., 283 F.2d 
695, cert. den. 81 S.Ct 903, 365 U.S. 869, 5 
L.Ed.2d 859. 

page 381 

43. U.S.—Norwich Pharmacal Co. v. Sterhng Dnig, 
Inc., D.C.N.Y., 167 F.Supp. 427, revd. on oth. 
grds., C.A., 271 F.2d 569, cert. den. 80 S.Ct 671, 
362 U.S. 919, 4 L.Ed.2d 739. 

Aetion for anfw competition tfaroug^ piracy of 
trade secrets, etc. 

U.S.—Sarkes Tarzian, Inc. v. Audio Devices, Inc., D.C. 
Cal., 166 F.Supp. 250, affd., C.A., 283 F.2d 695, 
cert. den. 81 S-Q. 903, 365 U.S. 869, 5 L.Ed.2d 
859. 

47. U.S.—Kemart Corp. v. Printing Arts Research 
Laboratories, Inc., CA-Cal., 269 F.2d 375, cert 
den. 80 S.Q. 197, 361 U.S. 893, 4 L.Ed.2d 151. 

State law foUowed widiout discusdon of point 

U.S.—Unistrut Corp. v. Power, D.C.Mass., 175 F.Supp. 
294, vac. C.A., 280 F.2d 18. 

The Supreme Court has annouiK^ a 
genera! mile for pendent claims irre- 
spective of diversity, stating that if, 
(jonsidered without regard:to federal or 
state character, plaintiff's claims are 
such that he would o^inarily be ex- 
pected to try all in one jiicUcial proceed- 
ing, then, assuming the substantiali^ 
of the federal issues, there is power in 
the federal courts to hear the whole."^^:^ 

47,5. U.S.—United Nfinc Workers of America v. 
Gibbs, 86 S.a 1130. 383 US. 715, 16 L.Ed.2d 
218.' 

Pendent jurisdiiction, gencrally, see, infra § 11. 


Federal court power to apidy state law absent 
diversity 

U.S.—Lone Ranger Televiaon, Inc. v. Program Radio 
Corp., C.A.Cal., 740 F.2d 718, disapproving Neal 
v. Thomas Organ Co., 325 F.2<i 978; Bliss v. 
Gotham Industries, Inc., 316 F.2d 848. 

48. U.S.—Shoppers Fair of Ark., Inc. v. SandMs Cb-, 
D.C.Ark., 207 F.Supp. 718, affd., C.A., 328 F.2d 
496—Titeomb v. Norton Co., D.C.Conn., 208 
F.Supp. 9, affd.. C.A.. 307 F.2d 253. 
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50. U.S.—Walt Disney Productions v. Air Pirates, 
C.A.C:al, 581 F.2d 751, cert. den. 99 S.Q. 1054, 
439 US. 1132, 59 L.Ed.2d 94. 

State where disclosure of tr^e secrets occurred, 
etc. 

U.S.—Sarkes Tarzian, Inc. v. Audio Devices, Inc., D.C. 
Cal., 166 F.Supp. 250, affd., C.A., 283 F.2d 695, 
cert. den. 81 S.Ct. 903, 365 U.S. 869, 5 L.Ed.2d 
859. 

55. U.S-—K-S-H Plastics, Inc. v. Carolite, Inc., C.A. 
CaL, 408 F.2d 54, cert. den. 90 S.Q. 69, 396 U.S. 
825, 24 L.Ed.2d 76. 

56. U.S.—Saratoga Vichy Spring <3o., Inc. v. Lehman, 
C.A.N.Y., 625 F.2d 1037. 

57. U.S.—Instrumentalist Co. v. Marine Corps 
League, D.C.Ill., 509 F.Supp. 323. 

Trade secrets 

U.S.—Henry Hope X-Ray Products, Inc. v. Marron 
Carrel, Inc., C.A.Ariz., 674 F.2d 1336, 

General Business Services, Inc. v. Rouse, D.C. 
Pa.. 495 F.Supp. 526. 
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60. U.S.—Bartsch v. Mctro-Goldwyn-Mayer, Inc., 
C.A.N.Y.. 391 F.2d 150, cert den. 89 S.Q. 86, 
393 U.S. 826, 21 L.Ed.2d 96. 

62. U.S.—T, B. Hanns Co. v. Eliscu, C.A.N.Y., 339 
F.2d 823, cert. den. 85 S.Ct. 1534, 381 U.S. 915. 
14 L.Ed.2d 435—Bartsdi v. Metro-Goldwyn-May- 
er, Inc., CA.N.Y., 391 F.2d 150, cert. den. 89 
S.Ct. 86, 393 U.S. 826, 21 L.Ed,2d 96. 
Plagiarism of uncopyii^ted, unpublisbed mann> 
script 

U.S.—Smith V. Uttlc, Brown & Co., D.CN.Y., 245 
F.Supp. 451, affd., C.A., 360 F.2d 928, on remand 
273 ESupp. 870, aff., C.A., 396 E2d 150. 

64. U.S.—Vibber v. U.S. Rubber Co., D.CN.Y., 255 
F.Supp. 47—Berg^rom v. Sears, Rodjuck and 
Co., D.CMinn., 532 F.Supp. 923. 

65. U.S.—Aronson v, Quick Pouit Pencil Co., Mo., 99 
S.Ct. 1096, 440 U.S. 257, 59 L.Ed.2d 296. 
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72. U.S.—Artvale, Inc. v. Rugby Fabrics Corp,, C.A. 
N.Y., 363 F.2d 1002, 30 A.L.R.,3d 1421. 

73. U.S.—Titeomb v. Norton Co., D.C.Conn., 208 
ESupp. 9, afld. C.A, 307 E2d 253. 

§ 169<8).-United States as 

Party to Action or 
Transaction 

Library References 
Federal Courts ®=»417. 

75. U.S.—Tri-State Ins. Co. v. U.S., C.A.Ark., 340 
E2d 542—U.S. v. Thompson, C.A.Ark., 438 F.2d 
254. 

Sands v. U.S., D.CWash., 198 F.Supp. 880, affil, 
CA;, 295 F2d 481—Wheahon v. U.S., D.C.Va., 
271 ESupp. 770. 

D.C—D.C Transit System, Inc. v. U.S.^ D.C., 531 
ESupp. 808, 

76. U.S.—U.S. V. Taylor, CA.Miss., 333 F.2d 633, 
adhered to on reh. 336 F.2d 149—Superior Oil Co. 
V. U.S., CA.Ariz., 353 F.2d 34—U.S. v, Webber. 
CA.Dd., 396 F.2d 381—Sitton v. U.S., CA.Tex., 
413 E2d 1386, cert. den. 90 S.Q. 1U8, 397 U.S. 
988, 25 L.Ed.2d 395. 
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Page 334 


Bdgarf V. U^., D.C.La., 232 F.Supp. 265— 
Wiitz V. PhilUps, D.CPa.. 251 F.Supp. 789—U.S. 
V. Ooverlcaf Cold Storage Co., D.C.Iowa, 286 
F.Sui^. 680. 

Mattars consideral 

U.S.—U.S. V. SommerviUe, CA Pa., 324 F.2d 712, cen. 
den. 84 S.Cl 663. 376 U.S. 909, 11 LE<12d 608. 

State taw gorerns where federal aid statnte 
mtaids no iffeemptiim 
U.S.—Wbeda: v, Barrcra, Mo., 94 S.Ct. 2274. 
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78. U.S.—U.S. V. Little Lake Misere Land Co., Inc., 
La., 93 S.CL 2389, 412 U.S. 580, 37 LEd.2d 
187—Stencd Aero Engiiieaing Corp. v. U.S., Mo, 
97 S.Ct 2054, 431 U.S. 666, 52 L.Ed.2d 665, reh. 
den. 98 S.Ct. 250, 434 U.S. 882, 54 L.Ed.2d 168. 

Obl^ations of lessee of gormuneat equijaaent^ 
etc. 

U.S.—^U.S. V. Scaboard Machinery Corp., C.A-Fla., 270 
F.2d 817, cert. den 80 S.Q. 806, 362 U.S. 941, 4 
L.Ed.2d 770. 

Not all aspects gOTemed by federal law 
U.S.—Ivy Broadcasdng Co. v. American TcL & TeL 
Co.. C.A.N.Y., 391 F.2d 486. 

79. U.S.—Forcum-Lannom, Inc. v. Berry, D.C.Tenn,, 
344 F.Sui^. 774. 

Federal Deposit Insurance Corporation 

(2> Other matters, 

U.S.—Federal Deposit Ins. Corp. v. Meo, CA.Cal., 505 
F.2d 790. 

In re Anjopa Paper & Board Mfg. Co., D.C. 
N.Y., 269 F.Supp. 241. 

Foredosnre of FHA mortgage 

(1) U.S.—U.S. V. View Crest Garden Apts., Inc., 
CA.Waslt, 268 F.2d 380, cert. den. 80 S.O. 156, 361 
U.S. 884, 4 L.Ed.2d 129—U.S. v. Sylamiga Properiies, 
Inc., CA.Ala., 323 F.2d 487. 

U.S. V. Dmm Garden Apartmcnts, Inc., D.C. 
N.Y., 335 F.Supp. 439. 

(2) U.S.—U.S. V. View Crest Garden Apts., Inc., 
Cj\.Wasfa., 268 F.2d 380, ccrt den. 80 S.Ct 156, 361 
U.S. 884, 4 L.Ed.2d 120. 

RelatiTe priority of daiBK^ of S mall Bnsaness 
Adndaistratitm 

UJS.—U.S. V. Clover Spinning MiHs Co, C.A.S.C., 373 
F.2d 274—Director of Revcnue, State of Colo. v. 
U.S, C.A.Cc^o., 392 F.2d 307. 

Foredkiaire of mortgage hdd by Small Business 
Administration 

U.S.—U.S. V. Gtsh, C.A.Alaska, 559 F.2d 572, cert. 
den. 98 S.Ct. 1648, 435 US. 996, 56 L.Ed.2d 85. 

U.S. V. Montgomery, D.C.Kan., 268 F.Supp. 787 
—U.S. V. Skipper Sinith’s Marina, Inc., D.CFla., 
283 F.Supp. 408—U.S. v. Mclntyre Vcneer, bw., 
D.CLa., 343 F.Supp. 1095. 

TVA contract 

UJu—Tennessee VaHey Authwity v. Mason Coal, Inc., 
D.CTcan., 384 F.Supp. 1107, aflfd., C.A., 513 F.2d 
63Z 
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84. U.S.—Fred W. Beal, Inc. v. Alkn, D.C.Me., 287 
F.Snpp. 126—Fkst Federal Sav. & Loan Ass’n dF 
Pocrto Rico v. Zequeira, D.C.Puerto Rico, 288 
F.Supp. 384. 

Land iuterests 

UA—Santa Barbara Comity v. U.S., D.C.Cal., 269 
F.Supp. 855- 

85. U.S.—U.S. V. Taylor, C.A.Miss., 333 F.2d 633, 
adhered to on reh. 336 F.2d 149. 
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86. U.S.—City of New Orleans v. U.S., C.ALa., 371 
F.2ti 21, cert. den. 87 S-Q. 2076, 387 U5. 944, 18 
L.Ed.2d 1330, reh. den. 88 S.Q. 19. 


90. Erie doctrine is not ai^Iicable, etc. 

U S.—U.S. V. Fidclity & I>eposit Ca of Md., D.C.Vl, 
153 F.Supp. 848, mod. on oth. gids., C.A.. 254 
F.2d 836. 

91. U S.—U.S. V. Williams, CA.Ga., 441 F.2d 637. 

92. U.S.—In re Lehigh Val. Mills, Inc., C.A-Pa., 341 
F.2d 398 

U.S. V. Manufacturers NaL Bank, D.C.N.Y., 198 
F.Supp. 157—Bice v. Campbell, D.C.Tex., 231 
F.Supp. 948-Wiit2 V. Phillips, D.Ci^, 251 
F.Supp. 789—^Staie of NJ. v. Mc»iarity, D.C.N J., 
268 FSupp. 546—Fred W. Beal, Inc. v. Allen, 
D.CJde., 287 F.Supp. 126. 
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93. U.S.—T. H. Refers, Lumber Co. v. Apel, C.A. 
Okl.. 468 F.2d 14. 

94. D.C.—Stevan v. Union Trust Co. of District of 
Columbia, CA., 316 F.2d 687, 115 U.S.App.D.C. 
36. 

96. U.S—U.S. V. Supermarine, Inc., D.C.NJ., 345 
F.Supp. 1305. 

N.Y.—First Federal Sav. and Loan Ass’n of N.Y. v. 
Lewis, 218 N.Y.S.2d 857, 14 A.D.2d 150. 

Tax lien 

(1) U.S.—U.S. V. First Nat. Bank & Trust Co. of 
Fargo, N.D., CA.N.D., 386 F.2d 646. 

N.Y.—AquUino v. U.S., 146 N.E.2d 774, 3 N.Y.2d 511, 
169 N.Y.S.2d 9, 3 N.Y.2d 517, 146 N.E2d 774, 
neaig. den. 174 N.Y.S.2d 236, 4 N.Y.2d 869, 150 
N,E2d 707, vac. 80 S.Q. 1277, 363 U.S. 509. 4 
L.Ed.2d 1365. 

Mortgage 

(2) Other matters. 

U.S.—U.S. V. Hauff, D.CNeb.. 267 F.Supp. 390. 

However state law may (ietermine 
relative priority where Congress has so 
provided.^'^ 

96JI. U.S.—U.S. V. Cover Spinning Mills Co., D.C. 
S.C., 244 F.Suip. 796, remd in part and revd. in 
part, on oth. grds., C.A., 373 F.2d 274, affd. 221 
N.E,2d 561, 18 RY.2d 763, 274 N.Y.S.2d 901. 
1. U.S.—Marquardt Corp. v. Weber (3ounty, Utah, 
C.A.Utah, 360 F.2d 168—City of New Orleans v. 
U.S., C.A.La., 371 R2d 21, ccrt den. 87 S.Q. 
2076, 387 U.S. 944, 18 L.Ed.2d 1330, reh. den. 88 
S.Q. 19. 
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3. U.S.—Boccaixio v, U.S., D.CCal., 341 F.Supp. 858. 

5. U.S.—U.S. V. 124.21 Acres erf Land, More of Less, 

m Jackson County, State of Minn., CAMinn., 458 
F.2d 568. 

U.S. V. Certam Paroete of Land in Qty of San 
Diego, San Di^ County, Cal., D.C.Cal,, 54 
F.Supp. 561. 

Nature of mortga^^s interest, etc. 

U.S.—U.S. V. Cfcrtain interests in Property in Cham- 
paigH County, State of Dlinois, D.C.IIL, 165 
F.Siq^. 474, revd. in part on oth. grds., C.A., 271 
F.2d 379, cert. den. 80 S.Ct. 1058, 362 U.S. 974, 4 
L.Ed.2d 1010. 

In absence of federal statote defining real property 
more narrowly than law of situs state, the state law 
determines what constitutes realty for fedeihl condemna- 
tion purposes. 

U.S.—U.S. V. Certain Property Located in Borough of 
Manhattan City, County and State of New York, 
CA.N.Y., 306 F.2d 439-rU.S. v. Certain Property 
Located in Borough of Manhattan, City, County 
and State of N.Y., CA.N.Y., 344 F.2d 142. 

State law on questions of substantive rigbts held 
not binding 

U.S.^,S. V. Chatham, D.CN.C., 208 RSupp. 220, 
affd. in part CA., 323 F.2d 95. 

6. U.S.—^U.S. v. 376.21 Acres of Land More or Less, 

Situate in Warren County, Tenne Trart, D.CPa., 
240 RSupp 163. 


Jnst compensation 

U.S.— Kimball Laundry Co. v. U.S., CC.A.Neb., 166 
F.2d 856, revd. on oth. grds. 69 S.Ct. 1434, 338 
U.S. 1, 93 L.Ed. 1765, 7 A.L.R.2d 1280. 

What is “property,” etc, 

U.S.—U.S. v. 967,905 Acres of Land, More or Less, in 
Cook, et al., (Zounties, State of Minn., C.A.Minn., 
447 F.2d 764, cert. den. 92 S.Ct. 1193, 405 U.S. 
974. 31 L.Ed.2d 248. 

U.S, v. Certain Land in City of Newark, Essex 
County, State of NJ,, D.C.N.J., 314 F.Supp. 836, 
affd., C.A., 439 F.2d 670-U.S. v. 252.36 Acres of 
Land, D.C.Pa., 336 F.Supp. 667. 

(2) Other dccisions applying state law of location as 
to nature of fnoperty interest condemned. 

U S.—U.S. V. Certain Property Located in Borough of 
Manhattan Qty, County and State of New York, 
CAN.Y., 306 F.2d 439. 

U.S. V. 4.553 Acres of Land, More or Less, in 
Monterey County, State of Cal., D.C.Cal., 208 
RSupp. 127. 

(3) Meaning of word “property” as federal question 
normally obtains its content by reference to local law. 
U.S.—U.S, ex rei. and for Use of Tennessee Valley 

Authority v. Powelson, N.C, 63 S.Ct. 1047, 319 
U.S. 266, 87 LEd. 1390, mand. conf. to, C.C.A., 
138 R2d 343, cert. den. 64 S.Ct. 612, 321 U.S. 773, 
88 L.Ed. 1067—U.S. v. Causby. 66 S.Ct. 1062, 328 
U.S, 256, 106 Ct.a 854, 90 L.Ed. 1206. 
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8. U.S.—U.S. V. Certain Property Located in Borough 
of Manhattan, Qty, County and State of N.Y., 
CA.N.Y., 344 F.2d 142. 

U.S. V. Improved Premises Known as Cadillac 
Bldg., Located at No. 67-74 Columbus Ave., Bor¬ 
ough of Manhattan, City and State of New York, 
D.C.N.Y., 80 F.Supp. 55. 

11. U.S.—Howard v. Lyons, Mass., 79 S.Ct. 1331, 360 
U.S. 593, 3 L.Ed,2d 1454, reh. den. 80 S.Ct. 40, 
361 U.S. 854, 4 L.Ed.2d 93. 

James v. Federal Deposit Ins. Corp., D.C.La., 
231 RSupp. 475. 

14. U.S.—Pagano v. Martin, D.C.Va., 275 F.Supp. 
498, affd., C.A., 397'F.2d 620, cert. den. 89 S.Q. 
628, 393 U.S. 1022, 21 L.Ed.2d 565—Colden v. 
Asmus, D.C.Cal., 322 F.Supp. 1163. 

§ 170. General Rule 
Library References 

Federal Courts <s=>381. 

17. U.S.—United Gas Pipe Line Co. v. Ideal Cernent 
Co., 82 S.Ct. 676, 369 U.S. 134, 7 L.Ed,2d 623— 
BeU V. State of Md., Md., 84 S.Ct. 1814, 378 U.S. 
226, 12 L.Ed.2d 822, on remand 204 A2d 54, 236 
Md. 356—Wainwright v. Sykes, Fla., 97 S.Ct. 
2497, 433 U.S. 72, 53 L.Ed.2d 594, reh. den. 98 
S.Ct. 241, 434 U.S. 880, 54 L.Ed.2d 163—Qty of 
Milwaukce v. Illinois and Michigan, IlL, 101 S.Ct 
1784, 451 U.S. 304, 68 L.Ed.2d 114, on remand, 
C.A, 731 F.2d 403, cert. den. 105 S.Q. 979, 980. 
83 L.Ed.2d 981. 

D.C.—Waters v. American Auto. Ins. Co., C.A., 363 
R2d 684, 124 U.S.App.D.C. 197. 

Mont.—State ex rei. Dawson v. City Council of City of 
Butte, 400 P.2d 629, 145 Mont, 316—State ex rei. 
McDonald v. District Court of Fourth Judicial 
Dist. In and Fpr Missoula County, 496 P.2d 78, 
159 Mont 156. 

Not fbllowed where no written opinion rendered 

US.—In re Young,,D.COhio. 240 RSupp. 664. 

page 392 

19. U.S.—Universal Underwriters Ins. Co. v. Wagner, 
C.ANeb., 367 F.2d 866—Delta Air Lines, Inc. v, 
McPohndl Douglas Corp,, CA.Ga., 503 F.2d 
239, cert. den. 95 S.Q. 1953, 421 U.S. 965, 44 
U.Ed.2d 451. 

Poddsky V. Devinney, D.C.N.Y., 281 F.Supp. 
488, 
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FEDERAL COURTS § 174(1) 

Page 406 


Harsh results immaterial 

U.S.—Parson v. U.S.. C.A.Tex^ 460 F.2d 228. 

193. Correctness of dedsion 

U.S.—In re Hoover, CA-La,, 447 F.2d 195. 

19.10. U.S.—Prudential Oil & Minerals Co. v. Ham- 
Bn, CjAUtah. 277 F. 2 d 384. 
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19.45. U3.—Zeldman v. Ce]d 5 re 2 ze. D.C.N.Y., 252 
F.Snpp. 167. 

§ 171. Validity and Construction of 
State Constitution and 
Statutes 

Library References 
Federal Courts «=»386. 

20. U.S.—^U.S. V. Tacoma Gravcl & Supply Co., CA. 
Wash., 376 F.2d 343. 

PuUey V. Allstate Ins. Co-, D.C.Va., 242 F.Supp. 
330. 

Colo.—CJ3. dted in Whitc v. Anderson, 394 P.2d 333, 
335, 155 Colo. 291. 

21. U.S.—Cramp v. Board of Public Instruction of 
Orange County, Fla., Fla., 82 S.Ct. 275, 368 U.S. 
278, 7 L.Ed.2d 285, on remand, 137 So.2d 828— 
Baggett V. Buintt, Wash., 84 S.Ct. 1316, 377 U.S. 
360, 12 L.Ed.2d 377—Reitman v. Mulkey, Cal., 87 
S.Q. 1627, 387 U.S. 369, 18 L.Ed.2d 830-:Brown 
V. Ohio, Ohio, 97 S.Q. 2221, 432 U.S, 161, 53 
L.Ed.2d 187—Bellotti v. Baird, Mass., 99 S.Ct. 
3035, 443 U.S. 622, 61 L.Ed.2d 797, rch. den. 100 
S.a, 185, 444 U.S. 887. 62 LEdOd 121 , 

Wilson V. Robinson, CA-Ark., 668 F.2d 380. 
D.C.—^D.C. Transit System, Inc. v. U.S., D.C., 531 
F.Supp. 808. 

Mich.—Continental Motors Corp. v. Muskegon Tp., 
112 N.W.2d 429, 365 Mich. 191. 

N.M.—^Pan Am. Petroleum Corp. v, EI Paso Natural 
Gas Co., 424 P.2d 397, 77 N.M. 481. 

Ohio—Bruney v. Little, 222 N.E.2d 446, 8 Ohio Misc. 
393. 

Pa.—Penna-Lite of Pennsylvania, Inc. v. Workmen’s 
Compensatkm Appeal Bd., 393 A.2d 1082, 38 Pa. 
Cmwlth. 481. 

Wis.—Goodyear Tire & Rubber Co. v, Department of 
Industry, Labor and Human Relations, App., 273 
N.W.2d 786, 87 Wis.2d 56. 

Effect of repeal 

U.S.—Rudolph V. Warden, Md. Penitentiary, D.C.Md., 
217 F.Supp. 579. 

Old state decisitni recently apprOTed 

U.S.—Gooding v. Wilson, Ga., 92 S.a. 1103, 405 U.S. 
518, 31 L.Ed.2d 408. 

Qty cbarter 

U.S.—Mining v. Wheeler, D.C.Mo., 378 F.Supp. 1115. 
Narrowing interpretation on statute 
U.S.—Sovereign News Co. v. Falke, D.C.Ohio, 448 
F,Supp. 306, remd. C.A., 610 F.2d 428, cert. den. 
100 S.a. 3015,447 U.S. 923, 65 L.Ed.2d 1116, reh. 
den. 101 S.a. 28, 448 U.S. 912, 65 L.Ed.2d 1173, 
app. after remand, C.A., 674 F.2d 484, cert den. 
103 S.CL 142, 459 U.S. 864, 74 L,Ed.2d 120 and 
103 S.Ct 179, 459 U.S. 883, 74 L.Ed.2d 146. 
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22. UiL—Gamer v. State of La., La., 82 S.Ct, 248, 
368 U.S. 157, 7 L.Ed.2d 207—National Ass’n for 
Advancement of Cdmred People v. Button, Va., 83 
S.Ct 328, 371 U.S. 415, 9 L.Ed.2d 405—Perez v. 
Campbell, Ariz., 91 S.Ct 1704, 402 U.S. 637, 29 
L.Ed.2d 233—^Rodriguez v. Popular Democratic 
Party, Puerto Rico, 102 S.Ct 2194, 457 U.S. 1, 72 
L.Ed.2d 628—New York v. Fetber, N.Y., 102 
S.a. 3348, 458 U.S. 747, 73 L.Ed.2d 1113, on 
remand 441 N.E.2d 1100, 57 N.Y.2d 256, 455 
N.Y.S.2d 582. 

Knapp V. Cardwell, CA.Ariz., 667 F.2d 1253, 
cert. den. 103 S.Ct 473, 459 U.S. 1055, 74 L.Ed.2d 
621. 


Ariz.-State v. Locks, 372 P.2d 724, 91 Ariz. 394. 
Md.—American Radiator & Standard Sanitary Corp. v, 
Mark Engineenng Co., 187 A.2d 864, 230 Md. 584. 
Okl.—^U.S. V. Home Federal Sav. & Loan Ass’n of 
Tulsa, 418 P.2d 319. 

Pa.—Com., Dept. of Ed. v. First School, 370 A.2d 702, 
471 Pa. 471. 

Function of state courts 

(1) U.S.—Union Tnist Nat Bank of St Pctersburg v. 
Riedel, D.C.FIa., 281 F.Supp. 887. 

(2) U.S.—Johnson v. Crouse, D.CKan., 224 F.Supp. 
864, affd.. C.A.. 332 F.2d 417, cert. den. 85 S.Q. 135, 
379 U.S. 866 , 13 L.Ed.2d 69. 

(3) U.S.—Dickie v. Sewer Imp. Dist No. 1 of Darda- 
nelle, Ark., C.A.Ark., 328 F.2d 296, cert. den. 85 S.Ct. 
42, 379 U.S. 821, 13 L.Ed.2d 32. 

Baker v. McGinnis, D.C.N.Y., 286 F.Supp. 280. 

( 6 ) Other statements. 

U.S,—Shealy v. Challenger Mfg. Co., C.A.SC., 304 
F.2d 102. 

S & C Elee. Co. V. Fidehty & Cas. Co. of New 
York., D.C.Cal., 205 RSupp. 901—Bramlett v. Ar- 
thur Murray, Inc., D.C.S.C, 250 F.Supp 1011— 
Perschka v. Brierley, D.C.Pa., 322 F.Supp. 411. 

Severability 

(1) U.S,—Application of Boyd, D.C.Tenn., 189 
F.Supp. 113, affd., C.A., 281 F.2d 195—Brown v. Alex¬ 
ander, D.C.Tenn., 516 F.Supp. 607, affd. C.A., 718 F.2d 
1417. 

Characterization of statute 

(1) U.S.—Moss V. Homig, D.C,Conn., 214 F.Supp. 
324, affirmed 314 F.2d 89. 

Decisions by courts of other States 

(3) Other matters. 

U.S.—Collins V. Pacific Underwriters, Inc., D.C.Alaska, 
206 F.Supp. 727. 
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23. U.S.—Mechanical Contractors Ass’n of America, 
Inc. V. Mechanical Contractors Ass’n of Northern 
Cal., Inc., C.A.Cal., 342 F.2d 393. 
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30. U.S.—Kremer v. Chemical Const, Corp., N.Y., 
102 S.Ct. 1883, 456 U.S. 461, 72 L.Ed.2d 262, reh. 
den. 103 S.Q. 20, 458 U.S. 1133, 73 L.Ed,2d 1405. 

Noland Co. v. Alfied Contractors, Inc., CA.Md., 
273 F.2d 917. 

U.S. V. Nevada Tax Commission, D.C.Nev., 291 
RSupp. 530. affd., C.A., 439 R2d 435. 

Va.—U.S. V. Lawler, 112 B.E.2d 921, 201 Va. 686 . 
Three-judge diMct conrt 
U.S.—^Whitney Stores, Inc. v. Sununerford, D.C.S.C., 
280 RSupp. 406, affd, 89 S.Ct 44, 393 U.S. 9, 21 
L.Ed.2d 9. 

30.5, U.S.—Duncan v. Ward, D.CIU., 225 F.Supp. 
195. 

31. U.S.—Goldsmkh v. Cheney, CA.Wyo., 447 R2d 
624—Collins Vi Swenson, D.C.Mo., 331 F.Supp. 
1109—Johnston v. Luna, D.CTex., 338 RSupp. 
355, 

32. U.S.—Pisons Limited v. U.S., C.A.I11., 458 R2d 
1241, cert den. 92 S.Ct 1312, 405 U.S. 1041, 31 
L.Ed.2d 581. 

Hay V, Bruno, D.COr., 344 RSupp. 286—Bush 
V. MasieUo, D.C.N.Y., 55 RR.D. 72. 

33. U.S.—Irving v. Haigctt, D.C,Miss., 518 F.Supp. 
• 1127. 

34. U.S.—National Ass’n for Advancement of Col- 
ored People v. Bennett, D.C.Ark., 178 F.Supi); 
191—Chester Branch, National Ass^n for Ad- 
vancement of Colored Pe(^4c v. Qty of Chester, 
D.CPa:, 253 RSupp. 707. 
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37. U.S.—Marindin v. Urling, D.CPa., 262 RSupp. 
733, affd., CA.. 384 R2d 872—Bogue v. Fair- 
cloth, D.C.FIa., 316 F.Supp. 486, app. dism., C.A., 
441 F.2d 623. 


42, U.S.—Ramos v. U.S. Fidelity & Guaranty Co., 
D.CPuerto Rico, 55 RR.D 175. 

44. U.S.—Walker v. State of N.C., D.C.N.C., 262 
RSupp. 102, affd., CA. 372 R2d 129, cert. den. 
87 S.Ct 2134, 388 U.S. 917, 18 LEd.2d 1360. 

§ 172. Construction of Municipal 
Ordinances 

Library References 
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45. U.S.—Schad v. Borough of Mounl Ephraim, NJ., 
101 S.Ct 2176, 452 U.S. 61, 68 L.Ed2d 671. 

Snyder v. State-Wide Properties, Inc,, C.A.I11., 
311 R2d 33. 

Excelsior Pictures Coip. v. City of Chicago, 111., 
D-C.Ill., 182 RSupp. 400—Pritikin v. Thurman, 
D.C.Fla., 311 RSupp. 1400. 

When rule not appUed 

U.S.—Chester Branch, National Ass’n for Advancement 
of Colored People v. City of Chester, D.C.Pa., 253 
F.Supp. 707. 

§ 173. Rules of Property 
Library References 
Federal Courts «=»430. 

47. U.S.—Bartz v. U.S., CtQ., 633 F.2d 571, 224 
Ct.a. 583, cert. den. 101 S.Ct. 1484,450 U.S. 967, 
67 L.Ed.2d 616. 

Schmidt v. U.S., D.CKan., 279 RSupp. 811. 
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§ 174(1). Tribunal by Which Deci- 
sion Rendered 

Library Referenc^ 

Federal Courts «=>382. 

52. U.S,—Giiffin v. County School Bd. of Prince 
Edtvard County, Va., 84 S.(2t. 1226, 377 U.S. 218, 
12 LEd-2d 256, motkra gr. 84 S.Ct 1627, 377 U.S. 
950, 12 L.Ed.2d 496—C. I. R. v. Bosch’s Estate, 
Conn. & N.Y., 87 S.Q. 1776, 387 U.S. 456, 18 
L.Ed.2d 886. on remand, C.A., 382 R2d 295—Ei- 
senstadt v. Baird, Mass., 92 S.Ct. 1029, 405 U.S. 
438, 31 L.Ed,2d 349—Califomia Retail Liquor 
Dealers Ass^n v. Midcal Aluminum, Inc., CaL, KX) 
S.Ct 937, 445 U.S. 97, 63 LJEd2d 233. 

In re Troy, C.A.Mass., 505 F.2d 746, cert. den. 
95 S.a. 1412, 420 U.S. 982, 43 L.Ed.2d 664. 

Forward v. Cotton Petroleum Corp., D.CColo., 
540 F.Supp. 122. 

Considered dictum not io be ignored 
U.S.—Wendt v. Lilio, D,C.Iowa, 182 RSupp. 56. 
United States Supreme Court 
U.S.—Hortonvilk Joint School Dist. No. 1 v. Horton- 
viUe Ed, Ass’n, 96 S.Ct. 2308, 426 U.S. 482. 49 
L.Ed.2d 1, on remand 274 N.W.2d 697, 87 Wis.2d 
347. 
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52,5. U.S,—^Hawkeyc-Security Ins. Co v. Davis, C.A. 
Mo., 227 R2d 765. 

Palombi v, Gctty Oil Co., D.C.Pa., 501 RSupp. 
158. 

53, U.S.—Central Mfg. On. v. St. Louis^San Francisoo 
Ry. Co., C.A.Atk., 394 R2d 704—Calvert v. Katy 
Taxi, Inc., C.A.N.Y., 413 R2d 841—Warner v. 
Gregory, CA.I1I., 415 R2d 1345, cert. disni. 90 
S,Q. 817, 397 U.S* 930. 25 L.Ed.2d 112. 

Wadrfngtoc PuHic Power Snpply System v. Pa¬ 
cific Northwest Power Co., D.COr., 217 F.Supp. 
481. 

Outdated precedent 

U.S.—Dick Procter Imports, Inc. v. Sumitomo Corp, of 
America, D.C.Mo., 486 F.Supp. 815. 



§ 174(1) FEDERAL COURTS 
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54. U^—DiU V. Scaka. CA.Pa., 279 F.2d 145—Leg- 
get V. C 1. R., CA.N.Y.. 329 F.2d 509—Roginsky 
V. Rkhaidson-Mmell, Inc., C.A.N.Y.. 378 F.2d 
832. 

54.5. VS.—C. I. R. V. Bosch*s Estate, Conii. & N.Y., 
87 5.0. 1776, 387 U.S. 456, 18 L.Ed2d 886. on 
rtanand. CA., 382 F.2d 295. 

BaldwiD V. Hili. C-A-Mich,, 315 F.2d 738. 

Old dedskm 

U.S.—Gravina v. Bninswkk Corp., D.C.R.I., 338 
F.Supp. l. 

407 

55. U.S.— Voytya: v. Enna Weritc Gmbiu, C.A.Ky., 
618 R2d 1186, cert den. 101 S.O. 121, 449 U.S. 
841, 66 L.Ed.2d 49—Flintkote Co. v. Dravo 
Corp., CA-Ga., 678 FJd 942. 

I>aye v. Ccan. of Pa., D.C.Pa., 344 F Su{^. 1337, 
afftL. CA.. 483 F.2d 294. cert den. 94 S.Ct 1956, 
416 U5. 946, 40 L.Eii.2d 298. 

In re MendenhaU, Bkrtcy.Or., 4 B.R. 127. 

UnrepcHted decmon 

U.S.—Adams Dairy Co. v. Natiomil Daury Products 
Corp., D.CMo., 293 F.Supp. 1135. 

55.5. U.S.—Gooding v. Wibon, Ga., 92 5.0 1103, 
405 U.S. 518, 31 L.Ed.2d 408. 

Daligle v. Continental Oil Co., D.C.La., 277 
F.Supp. 875. 

56. U.S.—American Fiddity & Gas. Co. v. Indemnity 
Ins. Co. of North America, C.AOhio, 308 F.2d 
697, cert den. 83 SCt 935, 372 U.S. 942, 9 
L.Ed.2d 968. 

State Farm Mut Auto. Ins. Co. v. Bates, D.C. 
Ga., 542 ESupp. 807. 
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57. U.S.—C I. R. V. Basch’s Estate, Conn. & N.Y., 
87 S.a. 1776, 387 U.S. 456, 18 L.Bd.2d 886, on 
remand, CA, 382 F.2d 295. 

Moore^McConnack Lines, Inc. v. Maryland Cas. 
Co., D.C.N.Y., 181 E.Supp. 854—American Fideli- 
ty & Cas. Co. v. lodaanity Ins. Co. of North 
America, D.C.Ohio, 195 F.Supp. 648, affd., C.A., 
308 F.2d 697. C«t den, 83 S.Ct 935, 372 U.S, 
942, 9 L.£d.2d 968—Employers’ lial^y Assur. 
Corp- V. Tcavders Ins. Ca, D.C.Conn., 293 
F.S<^ 604, affd., C.A., 411 F.2d 862. 

63. U.S.—Georgia Pac. Corp. v. Mendocino County, 
D.CCal., 340 F.Supp, 1061, op. supp. 357 F.&ipp. 
380, affd., CA., 515 F.2d 285. 

5 174(2). -Inferior State Tribu- 

nals 
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65.50. U.S.—Com. of Pa. v. Brown, C.A.Pa., 373 
F.2d 771, on remand, D.C, 270 F.Supp. 782, affd. 
392 F.2d 120, 25 A.L.R.3d 724, cert. den. 88 S.Ct. 
1811, 391 U.S. 921, 20 LEd.2d 657. 

R L Grain Ca v. Oucago Eastem Corp., 
D.CIll., 531 ESupp. 201. 

Probate court 

(2) Other statements. 

U.S,—Peyton’s Estate v. C. I. R„ CA.Mimu, 323 F.2d 
438. 

65JS5. U.S.—^National Surety Corp, v. Midland Bank, 
CANJ., 551 R2d 21. 

Helsl^ V. St. Paul Hospital & Cas. Co., D.C. 
Minn., 195 F.Supp. 385—^Espodto v. Emery, D.C, 
Pa., 249 ESupp. 308—Black v. U.S., D.C.Utah, 
263 F.Supp. 470. 

Court of general jurisdiction 

U.S.—Washington Public Power System v. Pa¬ 

cific Northwest Power Ca, D.COr., 217 F.Supp. 
481. 

65.60. U.S.—Ccanmunity Nat. BaidL v. FSdeiity Sc 
Deposit Co. of Maryland, CACal., 563 E2d 
1319. 


Schneider v. Schnoder, D.C.Cona, 198 F.Supp. 
294—United Federal Sav. & Loan Ass’n of Puerto- 
Rko V. Nones, D.CPuerto Rwo, 283 ESupp. 638. 

66. U.S.—Breier v. GIsdden. D.COr., 229 F.Supp. 
823. 

66.15. U.S.—American Sheet Metal, Inc. v. Em-Kay 
Engineering Co., Inc., D.C.Cal., 478 ESupp. 809. 

66.20. U.S.—Blake v. Kline, CAPa., 612 F.2d 718, 
cert. den. 100 S.Ct 3011,447 U.S. 921, 65 L.Ed.2d 
1112. 

Auld V. Mobay Chemical Co., D.CPa., 300 
F.Supp. 138—Geor^ Pac. Coqp. v. Mendocino 
County, D.C.CaL, 357 ESupp. 380, affd., CA, 515 
F.2d 285—Largoza v. General Ekc. Co., D.CPa., 
538 ESupp. 1164. 

Decisituis of particular courts hold not binding 
(2) U.S.—Oriole Paper Box Co. v. Rdiance Ins. Co., 

D.C.Md.. 153 ESupp. 264, affd., CA, 257 F.2d 707. 

CtunnHHi pleas courts of PenusylTania 

(2) U.S.—Wirtz V. PhilUps, D.C.Pa.. 251 F.Supp. 

789—Doane v. Travclcrs Ins. Co., D.C.Pa., 266 F.Supp. 

504. 
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67. U.S.—Ffcd Meyer, Inc v. Central Mut. Ins. Co., 
D.C.Or., 235 F.Supp. 540—Melvin v. Rembert, 
D.CMd., 259 ESupp. 33—Risher v. U.S., D.C 
Ala., 339 ESupp. 484, C A, affd. 465 F.2d 1. 

67.5. U.S.—Fred Meyer, Inc, v. Central Mut. Ins. 
Co.. D.COr., 235 F.Supp. 540—Eubanks v Glad- 
den, D.COr., 236 F.Si^. 129^Perschka v. Brier- 
ley, D.CPa., 322 F.Supp. 411—Grecne v. U.S.-, 
D.C.Wis., 336 F Supp. 464. Affd., CA, 476 F.2d 
116. 

Stroug evidence 

U.S.—Rico Argentme Min Co v. Board of (Zounty 
Com^rs of Dolores County, Colo., D.C.Ctola, 215 
F.Supp. 208. 

Sidkstantial wei^t to district court’s assesanent 
of local law 

U.S.—Eason v. Wcaver, CAGa., 557 F.2d 1202. 

67.10. U.S.—American Fiddity & Cas. Co. v. Indean- 
nity Ins, Co. of North America, C.A.Ohio, 308 
F.2d 697, cert. den. 83 S.Ct 935, 372 U.S. 942, 9 
L.Ed.2d 968—Old Kent Bank & Trust Co. v. U.S., 
C.A.Mich.. 362 E2d 444. 

Uliuois Appellate Court 

(4) Under Illinois law, a trial court is bound by 

Appdiate Court in its own district when Aj^late 

Courts differ, and such princii^ applies to federal 

courts sitting in diversity cases. 

U.S.—Commerdal Discount. Corp, v. King, D.C.Dl., 
515 F.Supp. 988. 

67.15, U.S.—C, I. R. V. Bosch^s Estate, Conn. & 
N.Y., 87 S.Ct. 1776, 387 U.S, 456,18 UEd.2d 886, 
oo remand, CA., 382 F.2d 295. 

Shennan v. St. Bamabas Hospital, D.C.N.Y., 535 
FSapp. 564. 

67.20. U.S.—American Fiddity & Cas. Co. v. Indem¬ 
nity Ins. Co. of North America, CAOhio, 308 
F,2d 697, cert. den. 83 5.0. 935, 372 U.S. 942, 9 
L.Ed.2d 968. 

Unpublidied opimon 

U.S.—Southern Ry. Co. v. Fbote Mmeral Co., CA. 
Tenn., 384 F.2d 224. 

67JS5. U.S.—National Fanners UnicHi Property & 
Cas. Oo. V. Gibbwis, 338 F.Supp. 430. 

67.30. U.S.—Pennsylvania Glass Sand Coip. v. Cater- 
pfllar Tractor Co., CAPa., 652 F.2d 1165. 

In re Lightner, D.C.Cat, 184 F.Supp. 825. 

Consensus not ^wn 
(3) Other matters. 

U.S.—Gcrr v. Enxrick, CA.Pa., 283 F.2d 293,, cert den. 
81 S.Ct 698, 365 U.S. 817, 5 L.E<L2d 695. 
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67 U.S.— Southern Bell Tei. & Tei. Co. v. City of 

Meridian, D.C.Miss., 154 F.Supp. 736, affd., C.A. 
256 F.2d 83, vac. 79 S.a, 455, 358 U-S. 639, 3 
LEd.2d 562—CJii. quoted at length in In re 
Jackson, D.CMo., 268 F.Supp. 4^4, 443, affd,, 
CA., 385 F.2d 775. 

68. U.S.—Southern Bdl Tei. & Tei. Co. v. City of 
Meridian, 154 F.Supp. 736, affd., CA, 256 F.2d 
83, vac. 79 S.Ct. 455, 358 U.S. 639, 3 L.Ed.2d 562. 
U.S-—Dickinson v. First Nat. Bank in Piant City, 
Piant City, Fla., C.A.Fla., 400 F.2d 548, affd. 90 
Sa. 337, 396 U.S. 122, 24 L.Ed.2d 312, reh. den. 
90 S.a. 677, 396 U.S. 1047, 24 L.Ed.2d 693. 

§ 175. Actual Decision Necessary 
Library References 
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73. U.S.—Adams Dairy Co. v. National Dairy Prod¬ 
ucts Corp., D.CMo., 293 ESupp. 1135. 

Citation of instniction not binding 
U.S.—Pre-Cast Concrete Products, Inc. v. Home Ins. 
Co., C.AI11., 417 E2d 1323. 

74. U.S.—Manalis Finance Co, v. U.S., C.A.Cal., 611 
F.2d 1270. 

Harrison v. McDonough Power Equipmcnt, Inc., 
D-CFla., 381 F.Supp. 926. 

75. U.S.—Priest v. American Smelting & Rcfining 
Co., CAWash., 409 F.2d 1229. 

75.5. U.S.—Hardy Salt Co. v. Southern Pac. Transp. 
Co., CAUtah, 501 F.2d 1156. 

76. U.S.—In re Roger Craig, Inc., D.C.Md., 199 
F.Supp. 502, reoid., C.A., 304 F.2d 501—Rode- 
heaver v. Sears, Roebuck & Co., D.C.Ohio, 220 
F.Supp. 120—Lange v. Farmers Federation Co- 
op., Inc., D.C.N.C. 249 ESupp. 544—U.S. y. 
Loken, D.C.S.D., 291 F.Supp. 432—Bumett v. 
U.S., D.C.S.C, 314 F.Supp. 492, affd., C.A., 436 
F.2d 975. 
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77. U.S.—Doucct V. Middleton, C.A.Ala., 328 F.2d 
97—Shcrby v. Wcather Bros. Transfer Co., C.A. 
Md, 421 F.2d 1243—Rocky Mountain Firc & 
Cas. Co. V. Dairyland Ins. Co., C.AAriz., 452 
F.2d 603. 

81. U.S,—Brinton v. Local Bd. No. 5 for State of 
Del., D.C.DeI., 322 F.Supp. 972. 

§ 176. Scope and Nature of Deci- 
sions 

Library References 
Federal Courts «=»381. 

82. U.S.—Oila River Ranch, Inc. v. U.Sj, C,A.Ari 2 ., 

368 E2d354. . . 

Vera Cruz v. Chesapeakc & O. Ry. Co., D.C. 
Ind., 192 ESupp. 958—Ogden v. U.S., D.C.Tcx., 
217 ESupp. 94. 
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83. U.S.-Mazzi v. Greenlee Tool Co.. C.A.N.Y.. 320 
F.2d 821. 

Bittner v. Littie, D.C.Pa., 168 F.Supp. 30, affd., 
C.A., 270 F.2d 286. 

84. U.S.—^Lce v. Sears Roebuck & Co., D-CTcnn., 
262 F.Supp. 232, 

84.5. U.S.—Jackson V, Sam Finley, Inc., C.A.Miss., 
366 F.2d I48.i 

85. U.S.—Peacock v. Retail Credit Co., C.A.Ga., 429 
E2d 31, cert den. 91 S.Q. 927, 401 U.S. 93?, 28 
LEd.2d 217, reh. den. 91 S.Ct. 1366, 402 U.S. 
925, 28 LEd.2d 664. 

87, U.S.—Hacker v. Rector, D.C.Mo., 250 F.Supp. 
300—Tabben v. Ohio Cas. Ins. Co., D.CKy., 250 
ESupp. 853. ' 
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88. Characterizations by judge not binding 

U.S.—U.S. V. Certain Land in City of Augusta, Kenne- 
bec County, State of Me., D.C.Me., 220 F.Supp. 
696. 

96. U.S.—^Det Bergcnske Dampskibssclskab v. Sabre 
Shipping Corp., C.A.N.Y., 341 F.2d 50, 12 A.L. 
R.3<1 1081. 
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However, a federal court must not 
conceive its role as applying state deci- 
sional law to the case at hand in nar- 
row and mechanical fashion, but rather 
federal court must scrutinize relevant 
state precedents with eye toward 
broad policies and principies that un- 
derlie and are given concrete embodi- 
ment in the cases.”'^ 

97.6. U.S.—Medvecz v. Choi, C.A.Pa., 569 F.2d 
1221. 

97.10. U.S.—Ohio Cas. Ins. Co. v. Smith, CA.Ind., 
297 F.2d 265—Summcrs v. Watkins Motor Lines, 

C. A.S.C., 323 F,2d 120. 

Elk Hom Coal Coip. v. Anderson Coal Co., 

D. CKy., 223 F.Supp. 746. 

97.15. D.C—Wynn v. KeUey, D.C., 223 F.Supp. 875, 
affd., C.A.. 343 F.2d 295, 120 U.S.App.D.C. 13. 
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98. U.S.—Hertz v, Qraham, C.A.N.Y., 292 F.2d 443, 
cert. den. 82 S.Ct. 366, 368 U.S. 929, 7 L.Ed.2d 
192—Schultz V. Tecumseh Products, C.A.Mich., 
310 F.2d 426-Robak v. U.S., CA.IIL, 658 F.2d 
471. 

United Federal Sav, & Loan Ass’n of Puerto 
Rico V. Nones, D.C.Puerto Rico, 283 F.Supp. 638. 
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99. U.S.—Texas & N.O.R. Co. v. Cadoree, C.A.Tex., 
333 F.2d 682. 

Dupont Gallerics, Inc. v. International Magne- 
Tape, Umited. D.C.N.Y., 300 F.Supp. 1179. 

1. U.S.—In re Schntdzcr, D.C.Obio, 350 F.Supp. 429, 

affd., C.A., 480 F.2d 1074. 

2. U.S.—Bimbaum v. U.S., D.C.N.Y., 436 F.Supp. 

967, affd. in part, revd. in part on otb. grds., C.A., 
588 F.2d 319. 
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7. Decision made as territorial court entitled 
to respect 

U.S.—^TumbuU v. Bonkowski, C.A.Alaska, 419 F.2d 
104. 

§ 179. Rights Accrued Prior to State 
DMsions 

Library References 
Federal Courts <8=>381. 
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15. U.S^Hurlcy v. Hinckley, D.CMass., 304 
F.Supp. 704, affd. 90 5.0. 603, 396 U.S. 277, 24 
L.Ed.2d 469. 
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23. U.S.—^Middle Atlantic Utilities Co. v. S.M.W. 

Devdopment Corp., C.A.N.Y.. 392 F.2d 380. 

29. U.S.—^Heman v. Westext Xraiu^Kut, Inc., D.C 
R.I., 295 F.Supp. 1256. 
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§ 180. Federal Decision Prior to 
State Decision 

Library References 
Federal Courts 
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33. U.S,—Samuelson v. Susen, C.A.Pa., 576 F.2d 546. 

La Place v. Sun Ins Office, Limited, D.C.Virgin 
Islands, 298 F.Supp. 764—U.S. v. Deardorff, D.C. 
N.Y., 343 FSupp 1047—In re Kantcr, D.C.Cal., 
345 F.Supp. 1151, affd., C.A., 505 F.2d 228—Wall 
V. American Optometric Ass’n, Inc., D.CGa., 379 
F.Supp. 175, affd. 95 S.Ct. 166, two cases 419 U.S. 
888, 42 L.Ed.2d 134, reh. den. 95 S.Q. 648, 419 
U.S. 1061, 42 L.Ed.2d 659. 

Approval of settlement 

U.S.—TBK Partners, Ltd. v. Western Union Corp., 
D.C.N.Y.. 517 F.Supp. 380, affd., C.A., 675 F.2d 
456. 

Difficulty 

U.S.—Guillard v. Niagara Machine and Tool Works, 
C.A.Minn., 488 F.2d 20. 

Necessity in interpleader 
U.S.—Howell V. Union Producing Co., C.A.Tex., 392 
F.2d 95 
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34. U.S.—C, 1. R. V. Bosch’s Estate, Conn. & N.Y., 
87 S.Ct. 1776, 387 U.S. 456, 18 L.Ed.2d 886, on 
remand, C.A., 382 F.2d 295. 

Commercial Union Ins. Co. v. Ford Motor Co., 

C. A.Cal., 640 F.2d 210, cert. den. 102 S.Ct. 310, 
454 U.S. 858, 70 L.Ed.2d 154, on remand 599 
F.Supp. 1271. 

Morton v. Abbott Laboratories, D.C.Fla., 538 
F.Supp. 593. 

In re Sexton, Bkrtcy.Tenn., 16 B.R. 240. 

35. U.S.—Deveny v. Rhecm Mfg. Co., C.A.Vt., 319 
F,2d 124. 

35.5. U.S.—Rhynes v. Branick Mfg. Corp., CA.Tex., 
629 F.2d 409. 

CordcU V. Dctective Publications, Inc,, D.C. 
Tenn., 307 F.Supp. 1212, affd. 419 F.2d 989—Cu- 
dahy Co. v. American Laboratories, Inc., D.C. 
Neb., 313 F.Supp. 1339—Handy v. Uniroyal, Inc., 

D. C.Del., 327 F.Supp. 596. 

In re Mcndcnhall, Bkrtcy.Or., 4 B.R, 127. 

Common law 

U.S.—Criqui v. Blaw-Knox Corp., C.A,Kan., 318 F.2d 
811—Nello L. Teel Co. v. Hollywood Golf Estates, 
Inc., C.A.Fla., 324 F.2d 669, cert. den. 84 S.Ct. 
1169, 377 U.S. 909, 12 L.Ed.2d 178. 

Legal treatises 

U.S.—Gillam v. J. C, Penney Co., CA.Ind.. 341 F.2d 
457—Helene Curtis Industries, Inc. v. Pruitt, C.A. 
Tex., 385 F,2d 841, cert. den. 88 S.Q. 1806, 391 
U.S. 913, 20 L.Ed. 652. 

Tabben v. Ohio Cas. Ins. Co., D.CKy., 250 
F.Supp. 853. 

D.C.—Glassman Const- Co. v. Fiddity & Cas. Co. of 
New York, C.A., 356 F.2d 340, 123 U.S.App.D.C. 
I, cert. den. 86 8.0. 1890, 384 U.S. 987, 16 
LEd.2d 1005. 

35.10. U.S.—Orcsman v. G. D. Searle & Co., D.C 
R,I., 321 Fiiupp. 449—^Kaydee Metal Products 
Corp. V, Sintex Macb. Tool NKjf. Corp., D.C.Miss., 
342 F.Suj^ 902—Abraham v. Pdcarski, D.C,Pa., 
537 RSupp. 858, app. dism. CA.. 728 F.2d 167, 
cert den. 104 S.Ct 3513, 82 L.Ed.2d 822. 

36. U.S.^-Murphy V. Erwin-Wascy, Inc., C.A.Mass., 
460 F2d 661. 

Lovdace v. Astia Trading Corp.,’ D.CMiss., 439 
F.Sttpp, 753. 

PresuroptiQn as to law of forum 

(3) Other instances. 

U.S.—Fiddity & Cas. Co. of N.Y. v, J. A. Tones Const. 
Co., D.CArk., 200 F.Supp. 264, affd, CA., 325 
F.2d 605. 


Form policy 

U,S.—Oriole Paper Box Co. v, Rdiance Ins. Co., D.C 
Md., 153 F.Supp. 264, affd, C.A, 257 F.2d 707. 
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37. U.S.—Weingarten v. Universa!, C.I.T. Credit 
Corp., C.A.Conn., 302 F.2d 1—Jackson v. Sam 
Fmlcy, Inc., C.A.Misc., 366 F.2d 148—^Fircman^s 
Fund Ins. Co. v. Canal Ins, Co., CA.Fla., 411 
F.2d 265. 

Assumption 

(3) Other instances. 

U.S—Small V. U.S, CA.Del., 333 F.2d 702—First Nat. 
Bank of Fort Walton Beach v. U.S. Fidelity & 
Guaranty Co., C.A.Fla., 416 F.2d 52, reh. den. 417 
F.2d 1339. 

Restatement of laws 

(2) Other matters. 

U.S.—American Sur. Co. of New York v. U.S. for Use 
and Benefit of B & B Drilling Co., C.A.Ncv., 368 
F.2d 475—Epling v. U.S., CA.Ariz, 453 F.2d 327. 

Wendt V, Lillo, D.C.Iowa, 182 F.Supp. 56. 
ConfUct of laws 
(2) Other matters. 

US.—Gray v. Travelers Indera. Co., C.A.Wash., 280 
F.2d 549. 

Allen V. Maryland Cas. Co., D.CVa, 259 
F.Supp. 505. 

Majority rule 

U.S.—Wendt v. Lilio, D.C.Iowa, 182 F.Supp. 56. 

Law review material 

U.S.—Wendt v. Lilio, D.CIowa, 182 F.Supp. 56— 
Pheips V. Bookwalter, D.C.Mo., 210 F.Supp. 801, 
affd., CA, 325 F.2d 186. 

The trend of modem decisions in oth¬ 
er jurisdictions respecting status of 
various doctrines hi been given im¬ 
portant consideration.^’-* 

37.1. Trmd discariliiig doctrine of charitable 
immumty 

U.S.—Howard v. Sisters of Charity of Leavenworth, 
D.CMont, 193 F.Supp. 191. 

Trend adoptiug doctrine of striet liabllity for 
defective producta 

U.S.—Julander v. Ford Motor Co, C.A.Utah, 488 F.2d 
839. 

AboUshing rule of no contribution among active 
tortfeasors 

U.S.—^Tampa Elee. Co. v. Stonc & Webster Engineering 
Corp, D.C.Fla., 367 F.Supp. 27. 
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37.5. U.S.—^Jimenez v. Almodovar, CA.Puerto Rico, 
650 F.2d 363. 

Willis Bros., Inc. v. Ocean Scallops, Inc., D.C. 
N.C, 356 F.Supp. 1151. 

In re James Calvin Bdk Const Co, Rkrtcy. 
Miss, 4 B.R. 132, 

Common law 

(2) Other matters. 

U.S.—^Travders Ins. Cb. v, Castro, CA-Puerto Rico, 
341 F.2d 882. 

37.10. U.S,—Oxley v. Ralston Purina Co, CA. 
Mich, 349 F.2d 328-Stool v. J. C Penney Co., 
C.A.Tex,, 404 F.2d 562—Passwaters v. General 
, Motors 0)rp, C..^Iowa, 454 FJd 1270. 

Ted V. American Sted Foundries, D.CMo, 529 
F.Siipp. 337. . 

38. U.S,—^Entrwi, Inc. v. General Cablevision of Pa- 
Jatka, CJV.Fla, 435 F2d 995—Waitea Bros. Ctk 
V. Cardi Corp, CA.Mass, 471 F.2d 1304. 

Liber^ Mut. Ins. Co. v. U.S. Fiddity & Guaran¬ 
ty Co, D.CMont, 232 F5upp. 76—In re Rhine, 
D.CColo., 241 F.Supp. 86, reh. den. 242 F.Supp. 
127—Bdveal v. Bray, D.C.C 0 I 0 , 253 F.Supp. 606 
—United Benefit Ufc Ins. Co. v. Cody, D.CWash., 
286 RSupp. 552. 
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SniH^me coart 

U5.—Merritt-Chapman & Scott Corp. v. Pamsylvania 
Tunipikc Ccramissjon, C.A.Pa., 387 F.2d 768. 

39, U.S.—Boston Chapter, NAACP, Inc v. Bcecher, 
D.CMass., 423 F.Supp. 696. 

page 425 

42. U.S.—Boehning v. Indiana State Emp Ass’n, Inc., 
Ind, 96 S.Ci. 168, 423 US. 6, 46 L.Ed.2d 148. 

TentatiTe declaratioii 

U.S.—Smoot V. State Farm Mut. Auto. Ins. Co., C.A. 
Ga., 299 F.2d 525. 

Dedsioii not persiusiTe 

U.S.—Aceto V. Zuricb Ins. Co., CA.Pa., 440 F.2d 1320. 

42,5, U.S.—American Universal Ins. Co. v. Chauvin, 
C.A.La., 329 F 2d 174—St. Paul Mercury Ins. Co. 

V. Price, CA.Tex., 329 F.2d 687--MacLean v 
Parkwood, Inc., CA.N.H,, 354 F.2d 770—Black 
V. U.S., C.A.Utah, 421 F.2d 255, app. afler re- 
mand 444 F.2d 1215—KrakofF v. U.S., C.A.Ohio, 
431 F.2d 847. 

Jones V. Electrodync Co., D C Mo., 224 F.Supp. 
599—Elek v. Boyce, D.CJS.C., 308 F.Supp. 26- 
Mont—Glens Falis Ins. Co- v. Inoo, 474 P.2d 700, 156 
Mofflt 77. 

Certification to state court. The 
problem of authoritatively determining 
unresolved state law involved in feder- 
al litigation has been solved in some 
jurisdictions by statutes which permit 
a federal court to certify such doubtful 
questions of state law to the supreme 
court of the state for its decision.*^^ 

42.15. U.S.—Clay v, Sun Insurance Office Limited, 
80 S.Ct. 1222, 363 U.S. 207, 4 L.Ed-2d 1170. 

Barry v. St. Paul Fire & Marine Ins. Co., C.A. 
R.r., 555 F.2d 3, affd, 98 S.Ct. 2923,438 U.S 531, 
57 L.Ed2d 932—Hatfieid v. Bishop Oarkson Me- 
rooml Hosp., CA-Neb., 679 F.2d 1258, on reh. 
701 F.2d 1266—Femandez v. Qandon, C.A.Poerto 
Rico, 681 F.2ci 42, cert. den. 103 Sa* 343, 459 
US 989, 74 L.Ed.2d 384, affii 103 Sa. 2611, 462 
U.S. 650, 77 L.Ed2d 74. 

Mimtesota Redpients AQiance v, Noot, D.C. 
Mmn., 527 F.Supp. 140. 

Fla.—Mobil Oil Corp. v, Shcvin, 354 So.2d 372. 

Ga.—Miree v. U.S., 249 S.E,2d 573, 242 Ga. 12d app. 
decidcd after ans. to certified ques. C.A., 588 F.2d 
453. 

Me.—Hiram Ricker and Sons v. Student Intem. Medha- 
tion Soc., 342 A.2d 262, app. dism. % S.Ct. 764, 
423 U.S 1042, 46 jLEd.2d 631. 

Md.—Smith v. Gxay Concrete Pipe Co., Inc., 297 A.2d 
721, 267 Md. 149—Public Service Commission v. 
Higlifield Water Co.. 441 A.2d 1031, 293 Md, 1. 
Mass.“KartelI v. Blue Shiekl of Massachusetts, Inc., 
425 N.E.2d 313, 384 Mass. 409. 

R.I.—In re aepard Ca, 342 A.2d 918, 115 R.L 290. 
Wask—In re EUiott, 446 P.2d 347, 74 Wash,2d 600. 
C^ant of petitioii for reiiearing to permit cotifi- 
cation 

U.S.—Green v. American Tobacco Co., 304 F2d 70, 
cert ques. ans., Sup., 154 So.2d 169, conf. to 325 
F.2d 673, cert. den. 84 SQ. 1349, 1351, 377 US. 
943, 12 L,EcL2d 306. 

Particnlar questions certified 

U.S.—Imd V. US, CA-Colol, 523 F.2d 853. 

Lewis V. Mid-Century Ins. Co., D.C.Mont., 278 
F.Soi^. 238—^Pierce v. Sccretary of U.S Dept of 
Hfflltft, Bd. and Wel&rd D.C.Me., 302 
50S 

Certillcatlim not warranted wliare state law not 
donbtfdl 

U.S—Oreer v, Associated Indein. Corp., CA.FIa., 371 
F.2d 29—Motor Vducie Cas. Cb. v. Atlantic Nat 
Ins. Co., CA.Fla, 374 F.2d 601. 

Superior 03 Co. v. Vanderhoo^ D.CMont, 307 

F.Sa{^ 84 


Decision (Ht certiticatioB held binding 

U S—Boyd V Bowroan, C.A.Fla., 455 F2d 927—Na¬ 
tional Ed. Ass'n, Inc. v. Lee County Bd. of Public 
Instruction, CA-Fla., 467 F.2d 447. 

Insufficiency of faets in r«Mrd as not preclnd- 
ing certification 

U S.—Coastal Petroleum Co. v, Secretary of Anny of 
U.S., C.A-Fla., 489 F.2d 777, reh. den. 491 F2d 
973, cert. den. 95 S.Q. 73. 419 U.S. 842, 42 
L.Ed.2d 70. certified questbo withdrawn 536 F.2d 
1030, app. after remand, 547 F.2d 288. 

Supreme court and fetteral ^tpellate courts may 
certify 

U.S.—Uhinen Bros. v. Schein, N.Y., 94 S.Ct 1741, 416 
US. 386, 40 L.Ed.2d 215, on remand 519 F.2d 453. 

Resort to certitication not obligatory but discre- 
tionary 

U.S.—Lehmen Bros. v. Schein, N.Y., 94 S.Ct 1741, 416 
US. 386,40 L.Ed.2d 215, on remand 519 F.2d 453. 

Watts V. Des Moines Register and Tribune, D.C. 
lowa, 526 F.Supp. 1311. 

CcHirt has discretion whetba’ to answo* ques¬ 
tions certified 

Me.—White v. Edgar, 320 A.2d 668. 

W.Va.—Abrams v. West Virgmia Racing Commission, 
263 S.F2d 103, 164 W.Va. 315. 

Case remanded to district court to reconsider 
whether certification appropriate 

U.S.—Lehman Bros. v. Schein, N.Y., 94 S.Ct 1741, 416 
US. 386, 40 L.E<12d 215, on remand 519 F.2d 453. 

Not certified for dedsion 

U.S.—Santasucd v. Gallen. CA.N.H., 607 F.2d 527. 
Allais V. Donaldson, Lufkin & Jenrette, D.C. 
Tex., 532 RSupp. 749. 

Fla.—Insurance Ca of North America v. Avis Rent-A- 
Car System, Inc., 348 So,2d 1149. 

No authority 

U.S.—Duke V. Univffsity of Texas at EI Paso, C A. 
Tex., 663 F.2d 522, reh. den. 669 F.2d 733, app. 
after remand 729 F.2d 994, cert. den. 105 S.Ct. 386, 
83 L.Ed.2d 320. 

Dedine to auswer question certified 

R.I.—Jefferson v. Moran, 479 A.2d 734. 

43. U.S.—Doug^ V. Seacoast Products, Inc., Va., 97 
S.Ct. 1740, 431 US. 265, 52 L.Ed,2d 304. 

Scott V. Crescent Tool Co., Division of Crescent 
Niagara Oarp., D.CGa., 296 F.Siqjp. 147—Native 
Am. Church of Navajoland, Inc. v. Arixona Corp 
Cc^mission, D.CAiiz., 329 F.Supp. 907, affd. 92 
S.Ct 934, 405 US. 901, 30 L.Ed.2d 775. 

Kan.—Spenco' v. Aetna Life & Cas. Ins. Co., 611 P.2d 
149, 227 Kan. 914. 
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44. U.S,—Nicholson v. Board of Coin’rs of AJabama 
State Bar Ass‘n, D.CAla., 338 F.Supp. 48. 

45. U.S.—AUen v, MeCuny, Ma, 101 S.Ct 411, 449 
U.S. 9a 66 L.Ed.2d 308, cm remand CA., 647 
F.2d 167. 

UJS. V. Burcau of Revenuc of State of N.M., 
CAJ4.M., 291 F.2d 677. 

Upholstered Fumiture Aetion Coundl v. Califor- 
nia Bureau of Home Furnishings, D.C.Cal., 442 
F.Supp. 565. 

46. U.S.—United Gas Rpe Line Co. v. Ideal Cernent 
Co., Ala., 82 S.Q, 676, 369 US, 134> 7 L.Ed.2d 
623. 

D.C,—Williams v. Hot Shpppes, Inc., CA.., 293 F.2d 
835, 110 US.App.D.C 358, cert. den. 82 S.Ct 
1562, 370 U.S, 925, 8 L.Ed.2d 505, reh. den. 83 
S.Ct 16. 371 US. 854, 9 L,Ed.2d 91. 

47. US.—AIdriph V. AIdrich, W.Va., 84 8.0. 184, 
375 U.S. 75, 11 L.Ed.2d 141—Dou^ v. Seacoast 
Products, Inc., Va., 97 SLO. 1740, 431 US. 265, 
52 L.Ed.2d 304. 

Court of appeds judgment Tacnted 

U,S.—United Gas Pipe line Ca v, Ideal Cernent Co., 
Ala., 82 S.a 676, 369 US. 134, 7 L,Ed.2d 623. 


Discretion 

U.S.—Wfll V. Calvert Fire Ins. Co., 111., 98 S.Ct 2552, 
437 U.S. 655, 57 LEd.2d 504, on remand, C.A., 
586 F.2d 11 

Abstention appropriate 

US—^Yestcrday’s Children v. Kennedy, C.A.I11., 569 
F.2d 431, cert. den. 98 S.Q. 3090, 437 U.S. 904, 57 
L.Ed.2d 1133. 

U.S.—Rock V. East Teimessee Bonding Co., D.C.Tenn., 
450 RSupp, 321. 

47.10. US.—Alford V. WhitseI, D.C.Miss., 322 
RSupp. 358. 

Rnle of procedure 

U.S.—Tureo V. State of Md-, D.C,Md., 324 RSupp. 61, 
affd., C.A., 444 R2d 56. 

47.15. U.S.—Zuck V. Interstate Pub. Corp., C.A- 
N.Y., 317 R2d 727. 

Mizell V. Welch, D.C.Conn., 245 F.Supp. 143— 
Occidental Life Ins. Co. of Cal. v. Fri^, D.C. 
Conn., 245 F.Supp. 211. 
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48.5. U.S.—Gelfand v. Tanner Motor Tours, Limited, 

C. A.N.Y., 339 R2d 317—Shirdiff v. EUiott, CA. 
Ky-. 384 F.2d 947. 

Circle A DriUing Cp. v. Sheehan, D.C.Colo., 251 
F.Supp. 242—Landry v. Daley, D.C.I11., 280 
RSupp. 938, app. dism. 89 S.Q. 455, 393 U.S. 220, 
21 L.Ed.2d 392, revd. on oth. grds. 91 S.Ct. 758, 
401 U.S. 77, 27 L.Ed.2d 696. 

Annonncemmit of broad nile avoided 
U.S.—BuUard v. Rhodes Pharmacal Co., D.C.Mont., 
263 RSupp. 79, 

49. U.S.—Continental Cas. Co. v. Associated Pipe & 
Supply Co., D.C.La., 310 RSupp. 1207, affd. in 
part, mod. in part on oth. grds. and vac. in part on 
oth. grds., C.A., 447 F.2d 1041. 

50.5. U.S.—Norris v. State of S.C., Greenville Coun¬ 
ty, D.CS.C., 309 RSupp. 1113. 

52, U.S,—Ohio Brass Co. v. Allied Products Corp., 

D. C.OWo, 339 RSupp. 417. 

§ 181. Equity Cases 
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71. U.S.—Janel Sales Corp. v. Lanvin Parfums, Inc,, 
C.A.N.Y,, 396 R2d 398, cert. den. 89 S.Q. 303, 
393 U.S. 938, 21 L.Ed.2d 275. 
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72.20. U.S.—Standard Brands, Inc. v. Zumpe, D.C. 
La., 264 F.Supp. 254. 

Exercise of discretion as niatter of fedeml law 

US.—Kaiscr Trading Co. v, Associated Metals & Min- 
erals Corp,, D.C.Cal., 321 F.Supp. 923, app. dism., 
C.A., 443 F.2d 1364. 

§ 182. Criminal Cases 

73. U.S.—U.S. ex rei. Coffey v. Fay, C.A.N.Y., 344 
F.2d 625, on remand, D.C., 242 F.Supp. 382, affd. 
356 F.2d 460, cert. den. 87 S.O. 1350, 386 U.S. 
1014, 18 LEd.2d 450. 

Eqnal protection of laws 

U.S.—U.S. ex rei. Vraniak v. Randolph, D.CIU., 161 
F.Supp. 553, affd., C.A., 261 F.2d 234, cert den. 79 
S.Q. 733, 359 U3. 949^ 3 L,Ed-2d 681, 

Federal standards applied 

U.S.—Pedicord v. Swenson, D.C.Mo., 304 F.Supp. 393, 
affd., CA., 431 R2d 92- 

73.5. U.S.—^U,S. ex rei. Vraniak v. Randolph, D.C. 
IlL, 161 RSupp. 553, affd., CA., 261 F,2d 234, 
cert. den. 79 S.Ct 733, 359 US. 949. 3 L,Ed.2d 
681—Wade v. Yeager, D.CN.J., 245 F.Supp. 62— 
Sims V. Wainwright, D.CFla., 307 F.Supp. 116. 
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74. US.—Adderis v. State of Fla., Fla., 87 S.Ct 242, 
385 U.S- 39, 17 LEdJd 149, reh. den. 87 S.a 
698, 385 US. 1020, 17 L.Ed.2d 559—MuUaney v. 
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Wilbur, Me., 95 S.Ct. 1881. 421 U.S, 684, 44 
' LEd.2d 508. 

Pierce v. Pairatt, CA.Ncb., 666 F. 2 d 1205. 
Detention in state custody 
U.S.—Ferganchick v. U.S., C.A.Cal.. 374 F.2d 559, cert 
deiL 87 S.Ct. 2085, 387 U.S. 947, 18 L,Ed. 2 d 1337. 
Availability to accnsed of jury Ust 
U.S.—Malone v. Crouse, C.A.Kan.. 3W F 2 d 741, cert 
den. 88 S.O. 1082, 390 U.S. 968, 19 L.Ed.2d 1174. 

74.5. U.S.—Wade v. Yeager, D.C.N.J., 245 F.Supp. 
62. 

74.10. Later construction contrary to prior 
ctmstmction not applied retroactiyriy 

U.S.—Wainwright v, Stone, 94 S.Ct. 190, 414 U.S. 21 , 
38 L.Ed.2d 179. 

75. U.S.—Rivera-Vargas v. U.S., D.C.Puerto Rico, 
307 F.Supp. 1075. 

Fed»^ constitntional principies apply where 
evidence seized by state officers ofTered 
U.S.—U.S. V. Olivares, CA.Tex., 496 F.2d 657. 

76. U.S—Matysek v. U.S., C.A.Cal., 339 F.2d 389, 
cert. den. 85 S.Ct. 1545, 381 U.S. 917, 14 L.Ed.2d 
437—U.S V. Smith, C.A.Ala., 420 F.2d 428— 
Clayton v. U.S., C.A.Cal., 447 F.2d 476. 

§ 183(1). Jurisdictional Matters 
Library References 
Federal Courts ‘S=417. 
page 432 

77. U.S.—Kay v. Home Indem. Co., C.A.Tex., 337 
F.2d 898—Shell Oil Co. v. Mouton, C.A.La., 410 
F.2d 715—Key v. Wise, C.A.Miss., 629 F.2d 1049, 
reh. den. 645 F.2d 72, cert. den. 102 S.Ct. 682, 454 
U.S. 1103, 70 L.Ed.2d 647. 

In re American Aluminum Window Corp., 
Bkrtcy.Mass., 15 B.R. 803. 

Residence of party 

(1) Othcr instances. Welsh v. Gibbs, C.A.Ohio, 631 
F.2d 436, cert. den. 101 S.Q. 1517, 450 U.S. 981, 67 
L.Ed.2d 816. 

78. U.S.—Grynberg v. B. B. L. Associates, D.C.Colo., 
436 F.Supp. 564. 

Corporaticm 

(3) In gcneral, 

U.S.—Simonson v. International Bank, D.C.N.Y., 184 
F.Supp. 362. 
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79.15. U.S.—Ciprari v. Services Aereos Cruzeiro do 
SUI, SA. (Cruzeiro), D.C.N.Y., 232 F.Supp. 433— 
Lapides v. Doner, D.C.Mich., 248 F.Supp. 883— 
Fiorenia v. U.S. Steel Intem., Limited, D.C.N.Y., 
311 F.Supp. 117. 

State poUcy held not violated by failiire to apply 
provision for suit by nonresident against non-resident 
Corporation if cause of action arose in state. 

U.S.—Szantay v. Beech Aircraft Corp., C.A.S.C,, 349 
F.2d 60. 

79.25. U.S.—Jacobs v. Tenney, D.CDel,, 316 F-Supp. 
151. 

80. U.S.—Andereon v. Gladden, C.A.Or., 293 F.2d 
463, cert den. 82 S.O. 390, 368 U.S. 949, 7 
LEd. 2 d 344—^Bcaman v. Mary Hitchcock Memo- 
rial Hospitai, CA.Vt, 631 F2d 6 . 

Jupp V. Global Marine Exploration Co., D.C.La,, 
227 RSui^. 604—^AJls v. Compagnie Generale 
Transatlantique, D.CMo., 228 F.Supp. 874—Burt 
v. Niagara Mach. and Tool Works, D.C.Pa., 301 
F.Supp, 899—Johnston v. Time, foc., D.C.N.C., 
321 F.Supp. 837, affd. in pait, vac. in part on oth. 
grds., CA., 448 F.2d 378—CoU Co., Inc. v. Wcath- 
e^-Twin Corp,, DjCXN.Y; 539 F.Snpp. 464. 
Ftdudary-shield doctrine 
(1) Fidudaiy-shield doctrine applied and individiial 
defendant was not subject to personal jurisdictioa where 
that defendant acted (m behalf of Corporation. 

U.S.—Lancer Products Inc, v. Rally Accessoiies, Inc., 
D.CN.Y., 597 F.Supp. 440, dedining to foUow 
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Kinaler v. Saturday Evening Post Co., 507 F.Supp. 
113. 

(2) Inapplicafale where defendant’s activities were 
such that he should have foreseen consequences in this 
forum and defendant was directly responsible. 

U.S.—Kinstler v. Saturday Evening Post Co„ D.C.N.Y,, 
507 F.Supp. 113. 

State law as to domicUe 

U.S.—Napletana v. HiUsdale Cbllege, C.A.Mich., 385 
F.2d 871. 

In personam jurisdiction 

U.S.—Poyncr v. Erma Werke Gmbh, CA.Ky., 618 F.2d 
1186, cert. den. 101 S.Ct. 121, 449 U.S. 841, 66 
L.Ed.2d 49. 

Andrulonis v. US„ D.CN.Y., 526 F.Supp. 183. 
Credit Life Ins. Co. v. Uniworid Ins. Co. Ltd., 
D.C.Ohio, 94 F.R.D. 113. 

Long-arm statutes 

U.S.—Quasha v Shale Development Corp, C.A.La., 
667 F.2d 483. 

A. J. Cunningham Packing Corp v. Florence 
Beef Co., D.CMass., 529 F.Supp. 515. 

80.5. U.S.—Johnston v. Time, Inc., D.C.N.C., 321 
F.Supp. 837, affd, in part, vac. in part on oth. 
grds., C.A., 448 F.2d 378—Chattanooga Corp. v. 
Klingler, D.C.Tenn., 528 F.Supp. 372, remd. C.A., 
704 F.2d 903. 

80.10. U.S.—Matthies v. Seymour Mfg. Co., D.C. 
Conn., 23 F.R.D. 64, revd. on oth. grds., C.A., 270 
F.2d 365, reconsideration den. 271 F.2d 740, cert. 
den. 80 S.Ct. 591, 361 U.S. 962, 4 L.Ed.2d 544. 

81. U.S.—Stewart Oil Co. v. Sohio Petroleum Co,, 
D.CIIl., 185 F.Supp. 765—Goudchaux’s, Inc. v. 
Wohl Shoe Co., Inc., D.C.La., 541 F.Supp. 463. 

Hasburgh v. Executive Aircraft Co., D.C.Mo., 35 
F.R.D. 354. 

82.10. U.S.—Marsh v. Kitchen, C.A.N.Y.. 480 F.2d 
1270—Webber v. Michela, C.A.Minn.. 633 F.2d 
518. 

Chattanooga Corp. v. Klingler, D.C.Tenn., 528 
F.Supp. 372, remd. C.A., 704 F.2d 903. 

Whether state loiig>arm statute contrayraes fed¬ 
eral constitHtion federal question 
U.S.—Dudley v. Smith, C.A.Ala., 504 F.2d 979, reh. 
den. 507 F.2d 1280. 

§ 183(2). -Right to‘ Remove 

Cause 

Library References 
Federal Courts <s»417. 

82.50. U.S.—Aveo Corp. v. Aero Lodge No. 735, 
Intem. Ass’n of Machinists and Aerospace Work- 
ers. Tenn., 88 S.a. 1235, 390 U.S. 557, 20 
L.Ed.2d 126, reh. den. 88 S.Ct. 1801, 391 U.S. 
929, 20 L.Ed.2d 670. 
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87.5. U.S.—Fort Smith Structuial Steel Co. v. West¬ 
ern Sur. Co„ D.CArit., 247 F.Supp. 674—Mon- 
ohon V. Smith & Loveless Division, Union Tank 
Car Co., D.CMich., 343 F.Supp. 810. 

§ 185. Questions of General or 
Commercia! Law 

Library References 
' Federal (3ourts <&=»407, 433, 
page. 436 

92. U.S.—^Bank of Nortb Carolina v. Rock Island 
Bank, CJLIU., 630 F.2d 1243. 

In re Quantum Development Corp., D.C.Virgin 
Islands, 397 F.Supp. 329, affid. C.A., 534 F.2d 532, 
cert den. 97 S.Ct 84, 429 U.S. 827, 50 L.Ed.2d 90. 
Maryland decudons though not binding are enti- 
tled to particular weigfat in District of Co- 
Inmbia 

D.C—^Burke v. Washington Hospital Center, D.C., 293 
F-Supp. 1328. 
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94, U.S.—American Plating & Mfg. Co. v. Liberty 
Nat. Bank and Trust Co., D.CKy., 468 F.Supp. 
103. 

96, U.S.—Puma v. Marriott, D.C.DeL, 294 F.Supp. 
1116. 

98. U.S.—U.S. v. Terrcy, CA.Tex., 554 F.2d 685. 
U.S. v. Capnee, D.C.N.J., 427 F.Supp. 1031, 
remd. 541 F.2d 275, on remand 427 F.Supp. 1035, 
affd., C.A., 556 F.2d 569. 
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40. U.S.—Luse v. Vallcy Steel Products Co., C.A. 
Tex., 293 F.2d 625. 

Other matters relating to general 
laws have been adjudicated."”-^ 

40.5. Landlord and tenant 

U.S.—U S. v. Morgan, D.C.Md., 196 F.Supp. 345, affd., 
C.A., 298 F.2d 255. 

§ 186. Construction of Federal Con- 
stitution 

Library References 
Federal Courts <^387. 

41. U.S.—Franks v. Delaware, Del., 98 S.Ct. 2674, 
438 U.S 154, 57 L.Ed.2d 667, on remand 398 
A.2d 783. 

Smith V. Crouse, D.C.Kan., 298 F.Supp. 1029, 
affd., C.A,, 413 F.2d 979—^Uppgren v. Executive 
Aviation Services, Inc., D.C.Minn., 304 F.Supp. 
165—Howard v. Sigler, D.CNds., 325 F.Supp. 278. 
N.J.—State V. Alston. 440 A.2d 1311, 88 NJ. 211, 
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43. U.S.—Smayda v. U.S., C.A.Cal., 352 F.2d 251, 
cert. den. 86 S.Ct. 555, 382 U.S. 981, 15 L.Ed.2d 
471—Bums V, Crouse, CA.Kan., 353 F.2d 489. 

§ 187. Construction of Federal Stat¬ 
utes 

Library References 
Federal Courts <^387. 

44. U.S.—Michigan Nat. Bank v. State <rf Mich., 
Mich., 81 S.a. 659, 365 U.S. 467, 5 L.Ed.2d 710, 
reh. den. 81 S.Ct. 900, 365 U.S. 874, 5 L.Ed.2d 
864—C. I. R. V. Bo6ch’s Estate, Conn. & N.Y., 87 
S.Q. 1776, 387 U.S. 456, 18 L.Ed,2d 886, on 
remand, CA., 382 F.2d 295. 

U.S. V. Louderman, C.A.Cal., 576 F.2d 1383, 
cert. den. 99 S.Q. 257, 439 U.S. 896, 58 L.Ed.2d 
243. 

' Rodriguez v. Bar-S Food Co., D.C.C 0 I 0 ., 539 
F.Supp. 710. 

Construction of regulations 
(2) U.S.—^Browne v. R. & R. Enginceaing Co., D.C 
Dd., 164 F.Supp. 315i revd, on oth- grds,, CA., 264 
F.2d 219. 
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45. U.S.—Pedersen v. South Williamsport Area 
School Dist, C.A4»a., 677 F.2d 312, cert den. 103 
S.Ct. 305, 459 U.S. 972, 74 L.Ed.2d 285. 

Miss.—Snikpp V. Neal, 164 So.2d 752, 250 Mias. 597, 
revd. on oth- grds. 86 8.0. 485, '382 U.S. 397, 15 
L.Ed.2d 445. 

NJ>.—R3J- Apartments, Inc. v. Gate City Sav. & 
Loan Ass’n, 315 N.W.2d 284. 

48. U.S.—Siegrist v. Ddawaxe, L. & W.R. Co., C.A. 
N.Y., 263 F.2d 616. cert den. 79 S.O 1435, 360 
U.S. 917, 3 L.Ed2d 1533—Fanners Elevator Mut 
Ins. Co. V. Jewctt, CA.Kan., 394 F.2d 896. 

U.S. v. Oakland Truck Sales, Inc., D.CPa., 207 
F.Supp. 175—^Diaz Castro v. U.S., D.C.Puerto 
Rico, 451 F.Supp, 959. 

49. U.S,—Johnson v. U.S., CA.Fla.. 576 F.2d 606, 

aon. after remanH. n A FOH i-»h 
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636 F2d 314, cert den. 101 S.Ct 3007, 451 U.S. 
1018, 69 L.Ed.2d 389 

50. U.S.—Barxack v. Van Duscn, CA.Pa, 309 F2d 
953, revd. on oth grds. 84 S.Ct. 805, 376 U.S. 612, 
11 L.Ed.2d 945, on remand, D.C.. 236 F.Supp 
645. 

Commonwealth Edison Co. v. Allis-Chalmers 
Mfg. Co., D.C.ID., 210 F.Supp. 557, affd.. C.A., 
315 F.2d 558. 

51.5, U.S.—Lewis v. American Federation of State, 
CtMinty and Municipai Emp., AFL-CIO, CA Pa., 
407 F.2d 1185, cert. den. 90 S.Ct 145, 396 U.S. 
866, 24 L.Ed.2d 120, reh. den. 90 S.Ct. 378, 396 

U. S. 950, 24 L.Ed.2d 256. 

U.S. ex rei. Gallagher v. Rundle, D.CPa., 273 
F.Supp. 438. 

§ 188(1). Limitations and Laches 
Library References 
Federal (Dourts <s=>422. 

51.50. U.S.—Smith v. Skakel. C.AMich, 444 F.2d 
526. 

Wm. T. Burtcm, Inc. v. Recd RoIIer Bit Co., 
D-C.La., 214 F.Supp. 84—Dillibcrto v. Continental 
Oil Co., D.CLa.. 215 F.Supp. 863—0’Keefe v. 
Boeing Co., D.C.N.Y., 335 F.Supp. 110-1—Maxwell 

V. Roark, D.C.Tenn., 337 F.Supp. 506. 

Sbore v. ComcU-Dubiljer Elee. Corp., D.C. 
Mass.. 33 F.R.D. 5. 

51.55. U.S.—Clay v. Sun Ins. Office Limited, Fk., 80 
S.Q. 1222, 363 U.S. 207, 4 LEd.2d 1170. 

Graziano v. PenneU, C.A.N.Y.. 371 F.2d 761— 
Anderson v. PapiHion, C.A.La., 445 F.2d 841. 

Norwood V. Lineberger-Bergen, Inc., D C.N.C., 
195 F.Supp. 127, 

52, U.S.—Bergstreser v. Mitchell, C.A.Mo, 577 F.2d 
22--CitronelIe-MolMle Gathenng, Inc. v. Edwards, 
Ein.App., 669 F.2d 717, cert den. 103 S.Ct 172, 
459 U.S. 877, 74 L.Ed.2d 141. 

SotCNnura v. Hawaii Coimty, 402 F.Supp. 95— 
Santiago v. Becttm Dkkinson & Ca, S.A., D.C. 
Puerto Rico, 539 F.Suj^. 1149. 

Marine Midland Bank v. Keplinger & Associates, 
Inc., D.CN.Y,, 94 F.R.D. 101. 

D.C-—Walko Corp. v. Bur^ Chef Systems, Inc., C.A., 
554 F.2d 1165, 180 U.S,App*D.C. 306, cert ques. 
ans. 378 A.2d 1100, 281 Md. 207, op. supp. 568 
F.2d 1389, 186 U.S.App.D.C. 167. - 

State polides of repose not disfarored 

U.S.—^Board of Regents of University of State of N.Y. 
V. Tomasnio, N.Y., 100 S.Ct 1790, 446 U.S. 478, 64 
L.Ed.2d 440. 
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533, U.S.—Bertha Bldg. Corp. v. National Tlttatres 
Corp., CA.N.Y.. 269 F.2d 785, cert den. 80 S.Ct. 
585, 361 U3. 960, 4 L.^.2d 542. 

Cooflict of decMmis 

(2) Otiier malters. 

U.S.—Brush Beryffium Co. v. Meckley, C.A.Ohio, 284 
F.2d 797. 

53.10. U.S.—Giaziaiio v. PenneU, CA.N.Y., 371 
F,2d 761—Gleason v. U.S., C.A.N.J., 458 F.2d 
171. 

53.15. U.S.—Watson v. Commercial Credit Corp., 
CA-La., 341 F.2d 915, cert. den. 85 S.Ct. 1782, 
381 U3. 943, 14 L.Ed.2d 706-Herakl Co. v. 
Seawdl CA.Cd1o., 472 F.2d 1081. 

Test 

U3.—Allen v. U3., D,C.Cal, 235 FSupp^ 950, affd., 
CJl, 338 F.2d 160, cert den. 85 S.a. 1104, 380 
■U3.961, 14 L.Ed.2d 152, 
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553, U3.—TumbuU v, Bonkowski, C.A.Alaska, 419 
FJd 104. 

Ettbanks v. Clarke, D.CPa., 434 F.Supp. 1022. 
Janus V. J. M. Barbe Co., D.COhio, 37 F.R.D 
539. 


56. US,—Kossick v. U.S, D.C.NY-, 223 F.Supp. 
720, afTd., CA., 330 F.2d 933, 7 A.L.R.3d 726, 
cert. den. 85 S,Ct.73, 379 US. 837, 13 L.Ed.2d 
44. 

57. U S.—Leonhard v. U.S.. C.A.N.Y., 633 F 2d 599, 
cert den. 101 S.Ct 1975,451 U.S. 908, 68 L.Ed 2d 
295. 

Poaner v. MemU Lynch, Picrce, Fenner & Smith, 
Inc., D.CN.Y., 469 F.Supp. 972. 
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58.20. U.S.—Walker v. Armeo Steel Corp., 100 S.Ct. 
1978, 446 U.S. 740. 64 L.Ed.2d 659. 

Wells Fargo & Co v, Wells Fargo Exp. Co., 
CA Nev., 556 F.2d 406. 

Tanner v, Presidents-First Lady Spa, Inc., D.C. 
Mo, 345 F.Supp. 950. 

58M. ToUing of statute 

(3) Other statements. 

U.S—Esphn V. Hirschi, CAUtah, 402 F.2d 94, cert. 

den. 89 S.Q. 1194, 394 U.S. 928, 22 L.Ed.2d 459. 
58.22. U.S.—Mahan v. Ohio Auto Rcntals Co., D.C. 
Ohio, 207 F.Supp. 383—Preveza Shipping Co. v. 
Sucrest Corp.. D.C.N.Y., 297 F.Supp. 954. 

Callan v. Lillybelle, Umited, D.CN.Y., 39 
F.R.D 600—Meredith v Glamorene Products 
Corp., D.CWis., 55 F.R.D. 397. 

58 J3, U.S.—Hanna v Plumer, Mass., 85 S.Ct. 1136, 
380 U.S 460, 14 L.Ed.2d 8 
Ome V Brusett, C.A.Mont., 661 F.2d 108. 
58,24. U.S.—J. M. Blythe Motor Lines Corp. v. Blal- 
ock, CA Fla., 310 F.2d 77. 

Wheeler v. Standard Tool & Mfg. Co., D.CN.Y., 
311 F.Supp. 1177, 

5835. U.S.—Goodman v. Mead Johnson & Co., 534 
F.2d 566, cert den. 97 S.Ct. 732, 429 U.S. 1038, 
50 L.Ed.2d 748 

5836. U.S.—Garcia v. Bemabe, CA.Puerto Rico, 
289 F.2d 690. 

5837. Leave to amend 

(1) U.S.—SwarlzweMer v. Hamjltonr D.C.Pa., 56 
F.R.D. 606. 

Relation-back 

(2) Other instances. 

U.S —Crowder v. Gordons Transports, Inc., C.AArk., 
387 F.2d 413, on remand 289 F.Supp. 166, revd. on 
oth. grds. 419 F3d 48a 
Holdridge v. Heyer-Schalte 0)rp. of Santa Bar¬ 
bara, D.CN.Y., 440 F.Supp. 1088. 

Cone V. Shumka, D.CWis., 40 F.R.D. 12—Gun- 
nip V, Warner Co., D.CPa., 43 F,R.D. 365—Scal- 
ise V, Beech Aircraft Corp., D.C.DeI., 47 F.R.D. 
148. 

(3) State law applied, 

U.S.—West V. Atlas Chemical Industries, Inc., D.C. 
Mo., 264 KSupp. 697. 
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58.40. U.S.—Camey v Bamett, D.C.Pa., 278 F.Supp. 
572—Gore v. Debarysbe, D.C.Ky., 278 F.Supp. 
883—Prince v. Trustees of Univer^ of Pa., D.C 
Pa., 282 F.Supp. 832—Wilscwi v. Continental 
Group, Inc., D.C.N.C., 451 F,Supp. 1, 

Hood V. MeConemy, D.CDd., 53 F.R.D. 435— 
Nielson v. Aveo Corp., D.CN.Y., 54 F,R.D. 76. 

Transf^ee court on T^iie change ^plies trans- 
feror^s limitatit» statute 
U.S.—BUrger King Corp. v. Continental Ins. Co., D.C 
Pa-, 359 F.Supp. 184. 

58.41. U.S.—HaU v. E. L Du Pont De Nemours & 
Co., Inc,, D.CN.Y., 345 F.Supp. 353. 

Hubbard v. Brinton, D.C.Pa., 26 F.R.D. 564— 
Mata V. Btidd Co., D.CPa., 44 F.R.D. 225. 

Under Rules of Dedsion 'Act 28 U.S.CJL 
§ 1652 

U.S.—Wade v. Lynn, D.COhio, 181 F3upp. 361. 


Determinadon whether right or remedy barre 

U.S.—Kenney v Trinidad Corp-, C.A.La., 349 F.2 
832, cert. den. 86 S.Ct. 652, 382 U.S. 1030, 1 
L.Ed.2d 542 

Failnre of suit statute not applicable where fin 
aedon in court in anotfaer state not withi 
fonim’s iimitation period 
U.S.—Mizell V. Welch, D.CConn., 245 F.Supp. 14' 
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58.43. U.S.—Gaston v. B F. Walker, Inc., C.A.Tex 
400 F.2d 671. 

Delson v. Minogue, D.C.N.Y., 190 jF.Supp. 93 
—Marion v. Air Preheater Corp., D.C.N.Y., 19 
F.Supp. 426—0’Keefe v. Boeing Co., D.C.N.Y 
335 F.Supp. 1104. 

58.44. U.S —Yazzie v. Olney, Levy, Kaptan & Ten 
ner, CAAriz., 593 F.2d 100. 

Determinadon of where cause of action aro» 
U.S.—George v. Douglas Aircraft Co., C.A.N.Y., 33! 
F.2d 73. cert. den. 85 S.Ct. 193, 379 U.S. 904, L 
L.Ed.2d 177. 

58.45. U.S.—Yarber v. Allstate Ins. Co., C.A.Va. 
674 F.2d 232. 

§ 188(2). -Actions Enforcing 

Federal Rights 

Library References 
Federal Courts <&»424. 
page 449 

58.60. U.S.—Wheeldin v. Wheeler, Cal., 83 S.a 
1441, 373 U.S. 647, 10 L.Ed.2d 605—Chevron Oil 
Co. V. Huson, La.. 92 S.Ct. 349, 404 US 97, 30 
L.Ed.2d 296—Runyon v. MeCrary, 96 S.a. 2586, 
427 U.S. 160, 49 LEd,2d 415, app. after remand, 

C. A., 569 F.2d 1294, cert. den. 99 S.a 311, 439 
U.S. 927, 58 L Ed.2d 320—Board of Regents of 
University of State of N.Y. v. Tomanio, N.Y,, 100 
S.a 1790, 446 U.S. 478, 64 L Ed.2d 440—United 
Parcel Service, Inc, v. Mitchell, N.Y., 101 S.a 
1559, 451 U.S. 56, 67 L.Ed.2d 732. 

McMillian v. City of Rockmart, C.A.Ga., 653 
F.2d 907—Rose v. Rinaldi, C.A.Wash., 654 F.2d 
546—Pauk v. Board of Trustees of City University 
of New York, C.A.N.Y., 654 F.2d 856. art. den. 
102 S.a 1631, 455 U.S. 1000 , 71 L.Ed.2d 866. 

Kocolene Oil Corp. v. Ashland Oil Corp., D.C. 
Ohio, 517 F.Supp. 1029. 

D.C.~N. V- Philips’ Gloeilampenfabricken v. Atomic 
Energy Commission, CA., 316 F.2d 401, 114 U.S. 
App.D.C 400. 

Choosing limitadon which best serres federal 
policy 

U.S.—Weinberger v. New York Stock Exchange, D.C. 
N.Y, 335 F.Supp. 139—Dyer v, Eastem Trust & 
Banking Co., D.CMe., 336 F.Supp. 890. 

MiUtary Selective Service Act 
U.S.—Bdl V. A«odex, Inc., CAFla., 473 F.2d 869. 
When use of state limitadon proscribed 
D.C.—Laffey v. Northwest Airlines, Inc., C.A., 567 
F.2d 429, 185 U.S.App.D.C. 322, cert. den. 98 
S.a 1281, 434 U.S. 1086, 55 L,Ed.2d 792, on 
remand D.C., 481 F.Supp. 199- 

Upon transfer 

U.S.—Brick V. Dominion Mortg. and Realty Trust, 

D. CN.Y., 442 F.Supp. 283. 

'^rrowingf* of state law of Umitadons 
U.S.—Board of Regents of University of State of N.Y. 
V. Tomanio, N.Y., 100 S.a 1790, 446 U.S. 478, 64 
L.E<L2d 440. 

58.61. U.S.—Runyon v. MeCrary, 96 S.a 2586, 427 
U.S. 160,49 L.Ed.2d 415, app. after remand, CA., 
569 F.2d 1294, cert. den. 99 S.a 311, 439 U.S. 
927, 58 L-Ed.2d 320—Board of R^ents of Univer- 
Mty of State of N.Y. v. Tomanio, N.Y., 100 S.a 
1790, 446 U.S. 478, 64 L.Ed.2d 440. 

Oowin v. AUmiller, CA.Idah6, 663 F.2d 820. 
SeU V. Pricc, D.COhio, 527 F.Supp. 114. 
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Echols V. Strickland, D.C.Tex., 92 F.R.D. 75. 
Ariz.~RondelU v. Pima County, App., 586 P.2d 1295, 
120 Ariz. 483. 

Kan.—Miller v Cify of Overland Park, 646 P.2d 1114, 
231 Kan. 557. 

N.M.—DeVargas v. State, ex rei. New Mexico Dept. of 
Corrections, App., 640 P.2d 1327, 97 N.M. 447, 
ceit. quashed 642 P.2d 166, 97 N.M. 563. 

Procednral matters 

(2) Other circumstances. 

U.S^Luker v. Nelson, D.C.IU., 341 F.Supp. 111. 

Law of state where cause of action arose 

U.S.—MuUigan v. Schlachter, C.A.Mich., 389 F.2d 231. 

Mclver v, Russell, D.CMd., 264 FSupp. 22. 
State law inapplicable under amendment pro- 
scribing employment discrimination 
U.S.~Occidental Life Ins. Co. of C)alifomia v. Equal 
Employment Opportunity Commission, Cal., 97 
S.a. 2447, 432 U.S. 355, 53 L.Ed.2d 402. 

Draper v. U.S. Pipe & Foundry Co., 527 F.2d 
515. 

58.62. Which state law applies 

(2) Other instances. 

U.S.—(3opitas V. Retail Clerks Intem. Ass’n, C.A.Cal., 
618 F.2d 1370. 

58.63. U.S.—International Union, United Auto., 
Aerospace and Agr. Impkment Workers of Amer¬ 
ica (UAW), AFL-CIO V. Hoosier Cardinal Corp., 
Ind., 86 S.Ct. 1107, 383 U.S. 696, 16 L.Ed.2d 
192—United Parcel Service, Inc. v. Mitchell, N.Y., 
101 S.a. 1559, 451 U.S. 56. 67 L.Ed.2d 732. 

Service Emp. Intem. Union, Local No. 36, AFL- 
CIO V. Office Center Services, Inc., C.A.Pa., 670 
F.2d 404. 

Lincoln v. District 9 of Intem. Ass’n of Machin- 
ists and Aerospace Woricers, D.C.Mo., 539 F.Supp. 
1346, affd. C.A., 723 F.2d 627. 

Federal Arbitration Act 
U.S.—Lumber, Production & Indus, Workers, Local 
No. 3038 v. Champion Intem. Corp., D.C.Mont., 
486 F.Supp. 812. 

58.64. U.S.—Roberts v. Magnetic Metals Co., C.A. 
N.Y., 611 F.2d 450. 

Richardson v. Salinas, D.C.Tex., 336 F.Supp. 
997—Johns Hopkins University v. Hutton, D.C. 
Md., 343 F.Supp. 245, affd, in part, rcvd. in part on 
oth. grds., C.A., 488 F.2d 912, ccrt. den. 94 S.Q. 
1622, 1623, 416 U.S. 916, 40 LEd.2d 118—Com- 
petitive Associates, Inc. v. Fantastic Fudge, Inc., 
D.C.N.Y., 58 F.R.D. 121. 

Smith v. Guaranty Service Corp., D.CCal., 51 
F.R.D. 289. 

Law of forum 

U.S,—Hooper v. Mountain States Securities Corp., C.A. 
Ala., 282 F.2d 195, cert den. 81 S.a. 695, 365 
U.S. 814, 5 L.Ed.2d 693-dcHaas v. Empire Petro¬ 
leum Co., C.A.C 0 I 0 .. 435 F.2d 1223. 

Trussell v. United Underwriters, Liipited, D.C. 
Colo., 228 F.Supp, 757—Klein v, Spcar, Leeds and 
Kellogg, D,C.N.Y„ 306 F.Supp. 743. 

(2) Federal law determines proccdural aspect con- 
ceming when period begins. 

U.S.—Wolf V. Frank, C.A.Fla., 477 F.2d 467, reh. den. 
478 F.2d 1403, ccrt. den, 94 S.Q. 287, 414 U.S. 
975, 38 LEd.2d 218, reh. den. 94 S.Ct. 739, 414 
U.S. 1104, 38 L.Ed2d 560, app. after remand 555 
F.2d 1213. 

(3) Where several applicable, selecting one best effec- 
tuating federal policy required. 

U.S.—^Kramer v. Loewi & Co., Inc., D.C.Wis., 357 
P.Supp. 83. 

Period for common-law fraud 

U.S.—Charaey v. Thomas, C.A.Mich., 372 F.2d 97. 
ToUing of statute gorerned by federal law 
U.S.—Esplin V. Hirschi,. CA.Utah, 402 F.2d 94, ccrt. 
den. 89 S.a. 1194, 394 U.S. 928, 22 L.Ed.2d 
459—dcHaas v. Empire Petroleum Co., C.A.C 0 I 0 ., 
435 F.2d 1223. 


Upon transfer of district 

U.S.—Brick V. Eknnmion Mortg and Realty Trust, 
D.C.N.Y, 442 F.Supp. 283. 

58.65. U.S.—Alvado v. General Motors Coqp., D.C. 
N.Y., 194 F.Supp. 314, affd., CA., 303 F.2d 718, 
cert. den 83 S.a. 293, 371 U.S. 925, 9 L.Ed.2d 
233. reh. den. 83 SCt. 540, 371 US. 965, 9 
L,Ed.2d 513, and 84 S.Ct. 27. 375 U.S. 871, 11 
L.Ed.2d 101, and 85 S.Ct 12, 379 U.S. 870, 13 
L Ed.2d 76. and 86 S.Ct. 1905, 384 U.S. 1028, 16 
L.£d.2d 1047, and 87 S.Ct 1682, 387 U.S 915, 18 
L.Ed.2d 640. 

Amendment changing nile 
U.S.—Hirschberg v. Braniff Airways, Inc., 404 F.Supp. 
869. 

58.66. U.S.—Skouras Theatres Corp. v. Radio-Keith- 
Orpheum Corp., D.CN.Y., 193 F.Supp. 401— 
Hanover Shoe, Inc. v. United Shoe Machinery 
Corp., D.CPa, 245 F.Supp. 258. 
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58.67. U.S.—Leh v, General P^rolcum Corp, D.C. 
Cal., 208 F.Supp. 289, affd., C.A., 330 F.2d 288, 
revd. on oth grds. 86 S.Ct. 203, 382 U.S. 54, 15 
L.Ed.2d 134, reh. den. 86 S.Ct. 525, 382 U.S 
1001, 15 LEd2d491. 

Adoption by federal law 

UJS.—Shapiro v. Paramount FHm Distributing Corp., 
D.C.Pa., 177 RSupp. 88, affd., C.A., 274 F.2d 743. 
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58.70. U.S.—Stoleson v. U.S., CA.Wis., 629 F.2d 
1265, app. after remand 708 F,2d 1217. 

Saylor v. Lindsley, D.C.N.Y., 302 F.Supp. 1174 
—Hali V, E. I. Du Pont De Nemours & (2o., 
D.C.N.Y., 312 RSupp. 358—Skrapits v. Skala, 
D.C.Ill., 314 F.Supp. 510—Whitted v. Hampton, 
D.C.N.Y., 319 RSupp. 759. 

D.C.—Saffron v. Department of the Navy, CA., 561 
F.2d 938, 183 U.S.App.D.C. 45, cert. den. 98 S.a. 
765, 434 U.S. 1033, 54 L.Ed.2d 780. 

Applicability of doctrine of laches 
U.S.—Baker v. F & F Inv., CA.I1L, 420 R2d 1191, 
cert den. 91 S.C. 40, 41, 42, 400 U.S. 821, 27 
L.Ed.2d 49. 

Special federal statute of limitatioiis is created with 
respect to federally created right as matter of federal 
common law only when need for uniformity is particu- 
larly great or when nature of federal right deanands 
particular sort of statute of limitations. 

U.S.—Chevron Oil Co. v. Huson,.La., 92 S.Ct, 349, 404 
U.S. 97, 30 L.Ed,2d 296. 

Ballard v. Taylor, D.C.Miss., 358 F.Supp. 409. 

58.71. U.S.—WiHis v. Reddin, C.A.Cal., 418 F.2d 
702. 

^pko V. Paramount Film Distributing Corp., 
D.C.Pa., 177 RSupp. 88, affd., C.A., 274 F.2d 
743—Conard v Stitzd, D.CPa., 225 F.Supp. 244— 
U.S. ex rei. Sabella v. Newsday, D.CN.Y., 315 
F.Supp. 333—^United Mine Workas of America v. 
Jones & Laughlin Steel Corp,, D.CPa., 378 RSupp. 
1206. 

58.72. U.S,—Henson v. Cobmbus Bank and Trust 
Co., C.A.Ga., 651 P.2d 320, reh. den. 664 R2d 
291, app. after remand 770 F.2d 1566. 

Ingravallo v. Pool Shipping Co., D.C.N.Y., 247 
RSupp. 394—Saylor V. Lindsley, D.CN.Y., 302 
RSupp. 1174. 

58.73. U.S.—King v. Alaska S.S. Co., C.A.Wash., 
431 F.2d 994. 

Beckham v. Reed Kapt, H. Krohn, G,M.B.H., 
D.CTex., 217 FSupp, 749—West v. M/V Coan 
River, D.CVa., 512 F.SupP; 1038, (^. supp, 330 
F.Supp. 966. 
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58.75. U.S.—Spampiifirto ih CSty of New York, C.A. 
N.Y., 311 R2d 439, cert. den. 83 S.Q. 1115, 372 
U.S- 980, 10 L.Ed.2d 144, rclL den. 83 SXX1699, 
374 U.S. 818, 10 L,Ed.2d 1042-Willj8 v. Reddin, 
CA.Cal., 418 R2d 702. 


ToUing statute 

(3) Other matters. 

U.S.—Mizell V. North Broward Ho^ital Dist., C.A. 
Fla., 427 F.2d 468—Atkins v. Schmutz Mfg. Co., 
C.A.Va., 435 R2d 527, ccrt. den. 91 S.Ct 1526, 
402 U.S. 932, 28 L.Ed.2d 867. 

When exception to Rules of Dedsion Act held 
inapplic^e 

U.S.-Baker v F & F Inv., C.A.I11., 420 R2d 1191, 
cert. den. 91 S.Ct 40, 41, 42, 400 U.S. 821, 27 
L.Ed.2d 49. 

Rules of tolling 

U.S —Board of Regents of Univenity of State of N.Y. 
V. Tomanio, N.Y., 100 S.Ct. 1790, 446 U.S. 478, 64 
LEd.2d 440. 

No conflict found 

U.S.—Walker v. Armeo Steel Corp., Okl., 100 S.Q. 
1978, 446 U.S. 740. 64 L.Ed.2d 659. 

58.76. U.S.—Pauk v. Board of Trustees of City Uni¬ 
versity of New York, C.A.N.Y., 654 F.2d 856, 
cert. den. 102 S.Ct 1631, 455 U.S. 1000, 71 
LEd.2d 866. 

Wis.—Burton v. Department of Health and Social Ser¬ 
vices of State of Wis., App., 309 N.W.2d 388, 103 
Wis.2d 670. 

58.77. U.S.—Moviecofor Limited v. Eastman Kodak 
Co., CA.N.Y.. 288 R2d 80. 90 A.L.R.2d 252, 
cert. den. 82 S.a 39. 368 U.S. 821, 7 L.Ed.2d 
26-Neel v. Rehberg, C.A.Ga., 577 F.2d 262— 
Pauk V. Board of Trustees of City University of 
New York, CA.N.Y, 654 F.2d 856, cert. den. 102 
S.Ct. 1631, 455 U.S. 1000, 71 L.Ed.2d 866. 

Wciser V. Shwartz, D.C.La., 286 RSupp. 389— 
Anderson v. Phoenix of Hartford Ins. Co., D.C.La., 
320 F.Supp. 399—Fitzgcrald v. Appolonia, D.C, 
Pa., 323 RSupp. 1269. 

58.78. U.S.—Ameil v. Ramsey, C.A.N.Y., 550 ¥2d 
77+-S. E. C. V. Seabpard Corp.. C.A.Cal., 677 
F.2d 1301. 

Josef s of Palm Beach v. Southern Inv. Co. D.C. 
Fla., 349 F.Supp. 1057. 

58.79. U.S.—Occidental Life Ins. Co. of Califomia v. 
Equal Employment Opportunity Commission, 
Cal., 97 S.Q. 2447, 432 U.S. 355, 53 L.E<L2d 402. 

Ute Indian Tribe of Uintah and Ouray Reserva- 
tion V. Probst, C.A.Utah, 428 F.2d 491, cert. den. 
91 S.a 189, 400 U.S. 927, 27 LEd.2d 186, and 91 
S.Ct. 189, 400 U.S, 926, 27 LEd-2d 186. 

Lazard v, Boeing Co., D.C,La., 322 F.Supp. 343. 

Bankruptcy Act 

(1) U.S.—Henkin v. Rockower Brox., Inc., D.C 
N.Y., 259 RSupp. 202. 

Tolling of statute 

(2) Other matters. 

U.S.—Prather v. Neva Papcrbacks, Inc., CAJFla., 446 
F.2d 338. 

“Federal equitable doctrine” 

U.S.—Gaetzi v. Carling Brewing Co., D.CMich., 205 
F.Supp, 615. 
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58.80. U.S.—Mitchell v. Hendricks, D.C.Pa., 431 
FJSuj^ 1295. 

§ 188(3). -Suits in Equity 

Library References 
Fe(ieral (jourts <s^423, 

58^. US.^-Contincntal Bank & Trust Co. v. Tri- 
State General Agency, Inc., D.CColo., 185 
F.Sure>, 208—Firbenfabriken Bayer, A,G. v. Stcr- 
ling Drug Inc., D.C.N.J., 197 RSupp. 627. 
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59.5. U.S.—Moviecolor Limited v. Eastman Kodak 
Co., CA.N.Y., 288 F.2d 80, 90 A-LROd 252, 
cert. den. 82 S.a. 39, 368 U.S. 821, 7 L.Ed.2d 26. 

Ignorance firaud 

(2) Other instances. 
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U.S.—Saylor v, Lindsky, D.CN.Y., 302 RSupp. 1174. 

59.10. U.S —Vanderboom v. Sexton, CA.Ark., 422 
F.2d 1233, ccrt. dcn. 91 S.Ct 47. 400 U.S. 852, 27 
LEd.2d 90. App. afler remand 460 F.2d 362, on 
remand, D.C., 347 F.Supp. 1207. 

NicBoison v. Board of Com’rs of Alabama State 
Bar Ass’n. D.CAia., 338 F.Supp. 48. 
DC—McKenna v. Udall, CA., 418 F.2d 1171, 135 
U.S.App.D.C. 335. 

603. U.S.—Saylor v. Lindsley, D.C.N.Y., 302 
RSupp. 1174 

63. U.S.—Ridley v. Phillips Petroleum Co., C.A.Okl., 
427 R2d 19. 
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68.10. D.C—N. V. Phillips’ Glocilampenfabrieken v. 
Atomic Energy Commission, C.A., 316 F.2d 401, 
114 U.S.Ar).D.C. 400. 

69. U.S—Carmalt v. General Motors Accepiance 
Corp., D.C.Pa., 197 F.Supp. 266, revd. on oth. 
grds., C.A., 302 F.2d 589. 

§ 188(4). -Actions by or against 

United States 

Library References 
Federal Courts <&=^422, 423. 
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71. U.S.—Marshall v. Intennountain Elee. Co., Inc., 
C.A.C 0 I 0 ., 614 F.2d 260. 

U.S. OQ Bfthatf Small Business Administration 
V. Kurtz, D.C.Pa., 525 F.Supp. 734, siay den. 528 
RSupp. 1113, affii., C.A., 688 F.2d 827, cert. den. 
103 S.Ct 347, 459 U.S. 991, 74 L.Ed.2d 381. 
74, U.S.—United Missouri Bank South v. U5., D.C. 
Ma, 423 RSupp. 571. 

74.5, U.S.—Poindexter v. U.S., C.A-Ariz., 647 F.2d 
34, app. after remand 746 F.2d 632. 

Whealton v. U.S., D.CVa., 271 F.Supp. 770— 
Hali V. U.S., D.C.Cal., 314 RSupp. 1135. 

WheB canse acernes 

(1) U.S.—Hmigerford v. U.S., CA.CaI., 307 R2d 99. 
Hmigerford v. U.S., D.C.CaL, 192 F.Supp 581, 
revd, on oth. grds., CA, 307 R2d 99—Quiuton v. 
U.S., CATei., 304 F.2d 234—Davila Barcela v. 
U.S., D.CPuerto Rico, 271 F.Supp. 988. 

(3) Other matters. 

U.S.-44ahoney v. U.S., D.CTeim., 216 F.Supp 523— 
Kildaffv. U.S.. D.CVa., 248 RSur). 310, 
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74.15. U5.—Childers v. U.S., C.A.Tex., 442 F.2d 
1299, ceit dcn. 92 s.ct. 104, 404 U.S. 857, 30 
L.E<Ud 99. 

Oiikiers v. U.S,, D.CTex., 316 RSupp. 539, 
affd, CA, 442 F.2d 1299, cert den. 92 S.Q. 104, 
404 U.S. 857, 30 L.E<L2d 99. 

§ 18^1). Matters of Substance 
library References 
Federal Courts <s=>373. 

75, U.S.—CJr.S. dted in Willitt v. Purvis, C.A.Ga., 
276 F.2d 129, 132—Perkins State Bank v. Coonol- 
ly, CA-Fla., 632 F.2d 1306. 

Groppi V. Lcsli^ D.CWis., 311 RSupp. 772, 
revd. on oth. grds., C.A., 436 F.2d 326, adhered to 
436 F.2d 331, cert gr. revd. on oth. grds. 92 S.Ct 
582, 404 U.S. 496; 30 L.Ed.2d 632. 

NX—Coaatont v. Paci& Nat Ins. Co., 201 A.2d 405, 
84NJ.Sapcr. 211. 

SubstantiTe matters 

UX—Corrosion Recttfying Ca v, Freepwi Sulphur 
Co., D.C.Tex., 197 RStqip 291. 

Estoppd 

U.S.—Fiddity & Cas. Co. of New York v. RUey, CA. 
Ga., 380 F.2d 153. 

lindsay v. Cutter Laboratories, Inc., D.CWis^ 

536 F.SIIPP 799. 


MPL, loc. V. Cook, D.C.IM., 90 F.RJ3. 570. 

§ 189(2). -Public Matters 

Library References 
Federal (Dourts <®=»433. 

75.50. U.S.—Camf^Il V. Supreme Court ctf Fla., 
CAFk., 428 R2d 449. 

75.55. U.S.—White v. Natkmwide Mul Ins. Co., 
CA.Va., 361 R2d 785—Fuchs v. Harbor Island 
Spa, Inc., CAFla., 420 F.2d 1100. 
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76. U.S—Crkkr v. Zurich Ins. Co., C.A.La., 348 
F.2d 211, cert. den. 86 S.Q. 586, 382 U.S. 1000, 
15 L.Ed 2d 487. 

78. U.S—U.S. V. Hayes, CA.AIaska, 369 F.2d 671— 
Clyde V. Hodge, CA.Pa., 413 F.2d 48, app. after 
remand 460 F.2d 532—Collins v. Thompson, C.A. 
Wash., 679 F2d 168. 

Donellan Jerome, Inc. v. Trybn Metals, Inc., 
D.C.Ohio. 270 RSupp. 996. 

Finality of judgment 

U.S.—In re Levitt, Bkrtcy.Pa., 18 B.R. 598. 

Foreign judgments 

U.S.—Somportex limited v Philadelphia Chewing 
Gum Corp., D.C.Pa., 318 F.Supp. 161, affd., C.A., 
453 F.2d 435, cert. dcn. 92 5.0. 1294, 405 U.S. 
1017, 31 L.Ed.2d 479. 

78.10. U.S.—Dodge V. Carri-Craft, Inc., Division of 
Wisconsin Tanktamer, Inc., D.CWis., 332 F.Supp. 
651—Watts V. I.B.M. Corp., D.CWis., 341 
F.Supp. 760—Dannhausen v. First Nat. Bank of 
Sturgeem Bay, D.C.Wis., 538 F.Supp. 551. 

D.C—Melaro v. Mezzanotte, C.A., 352 F.2d 720, 122 
U.S.App.D.C 244. 

Tex.—United Service Life Ins. Co. v. Delaney, 396 
S.W.2d 855. 

CoUateral estoppel 

(1) U.S.—Mackris v. Murray, C.A.Mich., 397 F.2d 
74—Hackkr v. Indianapolis & Southmtem Trailways, 
Inc., C.A.Ky., 437 F.2d 360—Ritchic v. Landau, CA. 
N.Y.. 475 F.2d 151—St, Paul Fire & Marine Ins. Co. v. 
Lack, C.A.N.C., 476 F.2d 583. 

(2) U.S.^Garaboc 2 v. Yelencsics, C.A.NJ., 468 F.2d 
837. 

(3) Other stateroents. 

U.S.—Riifenacht v, lowa Beef Processors, Inc., C.A. 
Tex., 656 F.2d 198, cert den. 102 S.Q. 1279, 455 
U.S. 921, 71 LEd.2d 462. 

State of Md. for Use of Gliedman v. Capital 
Airtines, Inc., D.C.Md., 267 F.Supp. 298—Forres¬ 
ter V. Southern Ry. Cb., D.C.Ga., 268 F.Supp. 194. 

In re Adams Laboratories, Inc., Va., 3 RR. 503. 
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80.5. U,S.—Pofle V. State Bar of Texas, CA.Tex., 480 
R2d 998, on remand, D.C., 374 F.Supp. 784. 

460 

85, U.S.—Maryland Cas. Cb. v. State Highway Ccwn- 
mission of Ma, D CMa, 256 F.Supp. 666. 

OfGcial bonds of state or monicipal offic&s 
U.S.—Middleton v. Pearman, D.CS.C, 305 F.Supp. 
1203. 

Strikes by pablic employees 
U.S.—Benhett v. GravClIe, D.CMd., 323 F-Sur», 203, 
afld,, CA., 451 F.2d 1011, cert. den. 92 S.Q. 2451, 

407 U.S. 917, 32 L.Ed.2d 692. 

89. U.S.—Feoples Bank of Trenton v. Saxon, C.A. 
Mich., 373 R2d 185. 

§ 189(3). -Contracts 

Library References 
Federal Courts <s=»76.25, 412. 
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96.50. U.S.—James King & Son, Inc. v. Indemnity 
Ins. Co. of North America, D.CN.Y, 178 F.Supp, 
146. 

97. U.S.—C. R. Fedrick, Inc. v. Borg-Warner Corp., 
CA.ai., 552 F.2d 852. 

Ralph Hochman & Co. v. Fort Stanwix Mfg. 
Co,. D.CN.Y., 284 F.Supp. 1000. 

Whether writm^ constituted contract 
U.S.—Milewski v. Rtrflan Co., D.C.Mass., 195 F.Supp. 
68 . 

Sufficiency of consideration 
U.S.—Kossick V. United Fruit Co., D.C.N.Y., 166 
RSupp. 571, affd., C.A., 275 F.2d 500, revd. 81. 
S.Ct. 886, 365 U.S. 731, 6 L.Ed.2d 56, reh. den. 81 
S.Ct. 1657, 366 U.S. 941. 6 L.Ed.2d 852. 

Impossibility of performance as defense 
U.S.—City of Alabertville, Ala. v. U.S. Fidelity & Guar- 
anty Co., C.A.Ala., 272 F.2d 594, 84 A.L.R.2d 1. 

Enforcement 

U.S.—Glazer v. Glazer, G.A.La., 374 F.2d 390, cert. 
den. 88 S.Ct. 100, 389 U.S. 831, 19 L.Ed.2d 90, on 
remand, D.C., 274 RSupp. 471, on remand 278 
F.Supp. 476. 

Theatre Time Gock, Inc. v. Stewart, D.C.La., 
276 RSupp. 593. 

98. U.S.—Kossick v. United Fruit Co., N.Y,, 81 S.Ct. 
886, 365 U.S. 731, 6 L.Ed.2d 56, reh. den. 81 S.Ct 
1657, 366 U.S. 941. 6 L Ed.2d 852. 

In re United Merchants and Mfrs., Inc., C.A. 
N.Y., 674 F.2d 134. 

Contracts illegal or against public policy 

(7) Other statements. 

U.S.—Richland Development Co. v. Staples, C.A.Ala., 
295 F.2d 122—Don J. Cummings Co. v. Aluminum 
Mfg. Co., C.A.N.M., 371 F.2d 118. 
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99. U.S.—University Hilis, Inc. v. Patton, C.A.Ohio, 
427 F.2d 1094. 

Spedfic performance 

(2) Other matters. 

U.S.—Potter V. MeCauley, D.CMd., 196 F.Supp. 636. 

1. U.S.—^Albert v. Joralemon, CAAriz., 271 F.2d 

236—Dessar v. Bank of America Nat. Trust and 
Sav. Ass’n, C.ACal., 353 F.2d 468—U.S. for Use 
and Benefit of Bergen Point Iron Works v. Mary¬ 
land Cas. Co., C.A.N.Y., 384 F.2d 303—Coral 
GabJes Imported Motorcars, Inc. v. Fiat Motors of 
North America, Inc., CA.Fla., 673 P.2d .1234, 
mod. on oth. grds. reh. den. in part, gr. in part 680 
F.2d 105, cert. den. 103 S.Ct. 727, 459 U.S. 1104, 

74 L.Ed.2d 952. 

Lacy V. Mid-Continental Cas. Co., D.C.Tex., 247 
F.Supp. 667—^Theatre Time Gock, Inc. v. Stewart, 
D.CLa., 276 RSupp. 593, 

2. U.S.—Glazer v. Glazer, CA.La., 374 F.2d 390, 

cert. den. 88 S.Ct lOa 389 U.S, 831, 19 L.Ed.2d 
90, on remand D.C., 274 RSupp. 471, on remand 
278 F.Supp. 476—Sears, Roebuck & Co. v. Jandel 
Co., C.A.Del., 421 F.2d 1048—Singleton v. Fore- 
man, C.AFla., 435 R2d 962. 

Rush & Halloran, Ina v. Delaware Val. Finan¬ 
cial Cbrp., D.C.Pa., 180 F.Supp. 63—Merritt- 
Chapman & Scott Corp. v. Public Utility Dist. No. 

2 of Grant County, Wash., D.CN.Y., 237 F.Supp. 
985. 

Choice of layr niles of courts of state, etc. 
U.S.->—Olympie Junior, Inc. v, David Crystal, Inc., C*A. 
N.J., 463 F.2d 1141. 

Louis Schlesinger Co. v. Kresge Foundation, 
D.CNJ., 312 RSupp. 1011. 

Law of state where contract was exeented gov- 
ems 

(1) U.S.—Reimann v. U.S., D.CIdaho, 196 F.Supp. 
134, affd, CA, 315 F.2d 746. 
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Law of state where contract was executed and 
performed goTcrns 

U.S.—Rudd-Melikian, Inc. v. Merritt, C.A.Ky., 282 
F.2d 924—Wells Benz, Inc. v. U.S. for Use of 
Mcrcury Elee. Co., CA.Cal., 333 F.2d 89. 
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2.5. U.S.—Butler Products Q). v. Unistrut Corp., 

C. A.m., 367 F.2d 733. 

Cook V. Kuljian Corp., D.C.Pa., 201 F.Snpp. 
531—Dole Co. v. Aetna Cas. & Sur. Co., D.C.Mc., 
269 F.Supp. 72—Litton RCS, Inc., v. Pennsylvania 
Tumpike Cbmnrission, D.C.Pa., 376 F.Supp. 579, 
affd., C.A.. 511 F.2d 1394. 

Federal snbstantiye law goTerns scope 

U.S.—Fairfield-Noble Corp. v. Pressman-Gutmaii Co., 

D. C.N.Y., 475 F.Supp. 899. 

State law not followed 

U.S.—Home v. New England Patriots Football Gub, 
Inc., D.C.Mass., 489 F.Supp. 465 
3. U.S.—^Hoeppner Const. Co. v, U.S. for Use of 
Mangum, C.A.C 0 I 0 .. 287 F.2d 108—La Vale Pla- 
za, Inc. V. R. S Noonan, Inc., C.A.Pa., 378 F.2d 
569, 37 A.L.R.3d 189. 
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5. U.S.—Webster Drilling Co. v. Walker, CA.Okl., 

286 F.2d 114. 

Valdosta Livestock Co. v. Wflliams, D.C.N.C., 
31 F.R.D. 528, app. dism., C.A., 316 F.2d 188— 
North Denver B^k v. Fredjy, D.C.Tex., 285 
F.Supp. 74, 394 F.2d 149. 

Negotiable Instruments Law 
U.S.—U.S. V. Biragold Realty Co., D.C.N.Y., 211 
F.Supp. 934, affd., C.A., 316 F.2d 240, cert. den. 84 
S.Q. 75, 375 U.S. 830, 11 LEd.2d 61. 

Prorision for attomey*s fees 
U.S.—LeLaurin v. Frost Nat. Bank of San Antonio, 
CA.Tex-, 391 F.2d 687. Cert den. 89 S.a. 447, 
393 U.S. 979, 21 L.Ed.2d 440. 

Federal law 

U.S.—Kimbell Foods, Inc. v. Republic Nat Bank of 
Dallas, 557 F.2d 491, reh. den., C.A., 564 F.2d 97, 
affd. 99 S.a. 1448, 440 U.S. 715, 59L.Ed.2d 711, 
on remand CA., 600 F.2d 478. 

U.S.—Ricks V. U.S., D.CGa., 434 F.Supp. 1262. 
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6. U.S.—Phoenix Sav. & Loan, Inc. v. Aetna Cas. & 

Sur. Co., C.A.Md, 427 F.2d 862. 

Cotatractoi^s bond 

(7) Other matters. 

U.S.—Goieral Ins. Co. of America v. Hercules Const. 
Co., CA.MO., 385 F.2d 13. 

Bankers* blanket bond 

U.S.—United Pac. Ins. Ca v, Idaho Hrst Nat. Bank, 
C.AIdaho, 378 F.2d 62. 

First Nat Bank of S.C of CdumWa v. dens 
Falis Ins. Co., D.C.S.C., 197 F.Supp. 264, revd. on 
oth. grds,, C.A., 304 F.2d 866. 

Fidelity bond 

U.S,—Wooddale, Inc. v. Fidelity & Deposit Co. of Md.. 
C.AIowa, 378 F.2d 627. 

7. U5.—Beaty v. Brock & Blevins Co., CA.Tcnn., 

319 F.2d 43—Nathan Const. Co. v. Fenestra, Inc., 
CANeb., 409 F.2d 134—Peter Kiewit Sons’ Co. 
V. Suimnit Const. Co., C.A.S.D., 422 F,2d 242. 

Wallace Process Piping Co. v. Martin-Marietta 
Corp., D.C.Va., 251 F.Supp. 411. 

Statos of to fimd withftdd from ctfA- 

trador 

U.S.-J. J. Henry Co. v. U.S., 411 F.2d 1246, 188 Q.a 
t 39. ’ 
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8 . U5.—Arthur If. Richland Co. v. Morse, D.CMd., 

169 RSupp. 544, affd., CA, 272 F.2d 183-Grace 
V. Lmngstone, D.C.Mass., 195 F.Supp. 933, fdfd., 
CA, 297 F.2d 836, cert. den. 82 S.Ct 1140, 369 


U.S. 871, 8 L.Ed.2d 275—^Horwitz v. Food Town, 
Inc., D.CLa., 241 RSupp. 1, affd., C.A., 367 F.2d 
584—GoWsmith v. Walker Mfg. Ca, D.C.Wis., 
295 F.Supp. 1037. 

8.5. U.S.—Ets-Hokin & Galvan, Inc. v. Maas Trans- 
port, Inc., C.A.N,D., 380 F.2d 258, cert. den. 88 
S.Ct 481. 389 U.S. 977, 19 L.Ed2d 471. 

8.10. U.S.—Lee v. Hunt, CALa., 631 F.2d 1171, 
cert. den. 102 S.Q. 133, 454 U.S. 834, 70 L.Ed.2d 
112, reh. den. 102 S.Q. 983, 454 U.S. 1129, 71 
L.Ed.2d 118. 

9. U.S.—International Union, United Auto., Aero- 

space and Agr. Implement Workers of America 
(UAW), AFL-CIO V. Hoosier Cardinal Corp., 
CA.Ind., 346 F.2d 242, affd. 86 S.Q. 1107, 383 

U. S. 696, 16 L.Ed.2d 192—Mixing Equipmcnt Co. 

V. Philadelphia Gear, Inc., C.A,Pa., 436 F.2d 
1308. 

Prudential Ins. Co. of America v. Gray Mfg. Co., 
D.C.Conn., 220 F.Supp. 644, affd., C.A., 328 F.2d 
438—Mixing Equipment Co. v. Philadelphia Gear, 
Inc., D.C.Pa., 312 F.Supp. 1269, mod. on oth. 
gids., CA, 436 F.2d 1308. 

Wrongfiil discharge 

U.S.—Union News Co. v. Hildreth, C.A.Mich., 295 
F.2d 658—Pacilio v. Pennsylvania R. Co., C.A. 
N.Y., 381 F.2d 570. 

What constitutes breach 
U.S.—Adkins v. KeIIy’s Creek R. Co., D.C.W.Va., 338 
F.Supp. 888, affd., CA., 458 R2d 26, cert. den. 93 
S.Ct 224, 409 U.S. 926, 34 L.Ed.2d 184. 

Discoyeries and inventions 

(5) Other statemente. 

U.S —Standard Brands Inc. v. U.S. Partition & Packag- 
ing Corp., D.C.Wis., 199 F.Supp. 161. 

Agreement not to compete 

(2) Other matters. 

U.S.—Day Companies v. Patat, C.AGa., 403 F.2d 792, 
cert. den. 89 S.Ct 993, 393 U.S. 1117, 22 L.Ed.2d 
122, app. after remand 440 F.2d 1343, cert. den. 92 
S.Q. 71, 404 U.S. 830, 30 L.Ed.2d 59. 

Fomey Industries, Inc. v. Andre, D.C.N.D., 246 
F.Supp. 333—Mouldings, Inc. v. Potttx, D.C.Ga., 
315 RSupp. 704. 
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10. U.S.—Van Domelen v. Westinghouse Elee. Corp., 

C. A.Or., 382 R2d 385. 

10.5. U.S.—General Acc. Fire & Life Assur. Corp. v. 
Smith & Oby Co., CAOhio, 272 F.2d 581, 77 
AL.R.2d 1134, reh. den. 274 F.2d 819—Phoenix 
Sav. & Loan, Inc. v. Aetna Cas. & Sur. Co., 
CA.Md.. 381 R2d 245, on remand, D.C, 302 
F.Supp. 832. Revd. on oth. grds. 427 F.2d 862. 

11. U.S.—Massachusetts Bonding & Ins. Co. v. Julius 
Seidd Lumber Co., CAMo., 279 F.2d 861—Con¬ 
tinental Cas. Co. v, Department of Highways, 
State of La., CALa., 379 R2d 673. 

12. U.S.—Hunt V. Rhodes, CAMass,, 369 R2d 623. 

Bensen v. Jadtscm^ D.C.Pa., 238 F.Supp, 309— 
Hayden v. Ford Motor Ca, D.CK^b^, 278 
R^pp. 267—Canillas v. Joseph H. Carter, Inc,, 

D. C.N.Y., 280 RSupp. 48. 

13. U.S.—0’Bricn v. Pennsylvattia R. Ca, D.CN.Y., 
184 RSupp. 305—Schlamowitz v. Pinehurst Inc., 
D.CN.C, 229 RSupp. 278, revd. on oth. grds., 
C.A, 351 F2d 509. 
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14.5. U.S.—Kdly v. Kosuga, BL, 79 S-Q. 429, 358 
U.S. 516, 3 L.EdL2d 475, reh. den. 79 S.Ct 796, 
359 U.S. 962, 3 L.Ed.2d 769. 

Big Rock Mountain Corp. v. Steams-Roger 
Corp., C.A.S.D., 388 R2d 165. 

Schxpidt lylfg. Co, of S.C. v. Merrill Industries, 
Inc., D.C.N.C, 249 F.Supp. 480. 

Manufacturer^s Umitation of Bability 
U.S.—^American Can Co. v. Horlamus Corp., CA.Fla., 
341 F2d 730. 

15. U.S.—^National Fanners Organization v. Bartlett 
& Co., Grain, CAMa, 560 F.2d 1350. 
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16.5. U.S.—Royce Chemical Co. v. Sharples Corp., 
CAN.Y, 285 F.2d 183. 

Gladitrfa Biscuit Co. v. Southern Ice Co, D.C. 
Tex., 163 RSupp. 570, revd. on oth. grds., C.A., 
267 R2d 138—Chapman v. Brown, D.CHawaii, 
198 RSupp. 78, affd., CA., 304 R2d 149, 4 AL. 

R. 3d 490—Cam^ v. Bamett, D.C.Pa., 278 F.Supp. 
572—Puritan Mfg, Inc. v. 1. Klayman & Co., 
D.C.Pa., 379 F.Supp. 1306. 

Goldstein v. Compudyne Corp., D.CN.Y., 45 
RR.D. 467. 

liability for personal injaries 
U.S.—Owen v. Sears, Roebuck & Co., C.A.Or., 273 
F.2d 140. 

What law govems 

(2) U.S.—Southwest Forest Industries, Inc. v. West- 
in^ouse Hec. Corp., C.AAriz., 422 F.2d 1013, cert. 
den. 91 S.Ct 138, 400 U.S. 902, 27 L.Ed.2d 138. 

(4) Other instances. 

U.S.—U.S. V. Lowell, CA.Mich., 557 R2d 70. 

18. U.S.—Stahlman v. National Lead Co., C.AMiss., 
318 R2d 388. 

Stein v. Pulaski Funuture Corp., D.C.Va., 217 
F.Supp. 587—^Denny v. Amencan Tobacco Co., 
D.C.Cal., 308 F.Supp. 219. 

Interpretation of statute by state couTts, etc. 
U.S.—Lee v. Jcnkins Bros., D.C.Conn., 156 RSupp. 
858, affd., CA, 268 F.2d 357, cert. den. 80 S.Q. 
257, 361 U.S. 913, 4 L.Ed.2d 183. 

What law govems 

(3) U,S.-Kossick v. United Fruit Co., D.C.N.Y., 
166 F.Supp. 571, affd. CA., 275 F.2d 500, revd. 81 
S.Q. 886, 365 U.S, 731, 6 L.Ed.2d 56, reh. den. 81 S.Q. 
1657, 366 U.S. 941, 6 LEd2d 852. 

(4) U.S.—Rubenstein v, Kleven, D.C.Mass,, 163 
RSupp. 237, affd., C.A, 261 R2d 921. 
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19. U.S.—Crane v. Cedar Rapids & LC. Ry. Co., 
lowa, 89 S.Ct. 1706, 395 U.S. 164, 23 L.Ed2d 176. 

Landrum v. Moats, CA.Ncb., 576 T.2d 1320, 
cert. dem 99 S.Q. 282, 439 U.S. 912, 58 L.Ed.2d 
258-4^0« V. Odeco, CA.La., 577 F.2d 273, reh. 
dea 581 F.2d 267, two cases. Cert. den. 99 S.Q. 
1226, 440 U.S. 912, 59 L.Ed.2d 461. 

LiaMlity of charitahle Corporation 
U.S.—Sanna" v, Trustees of SbcF^iard and Enoch Pratt 
Hospital C-A-Md, 398 R2d 226, cert. den. 89 

S. Ct 453, 393 U8. 982, 21 L.Ed2d 443, reh. den. 
89 S.a 853, 393 U.S. 1112,- 21 L.Ed2d 813. 

LiabOity of hospital 

U.S.—Wertheimer v. Frahk, D.C.Piu, 206 F.Supp. 681 
—^TYail v' Green, D.C.NJ., 206 F.&ipp. 896—San- 
ner v, Trustees of Sheppard and Enoch Pratt Hos¬ 
pital, D.C.Md„ 278 RSupp. 138, affd, CA. 398 
R2d 226, cert. den. 89 S-Q. 453, 393 U.S. 982, 21 
L.Ed2d 443, reh. den. 89 S.Q. 853, 393 U.S. 1112, 
21 LEd.2d 813. 

Blastmg 

U.S.—CodelKhnan Const. Co. v. Sorensen, CA.Ala., 
273 R2d 703. 

Snrriyid of actkm 

U.S.—Shdlv Mttt. Ius. Co. y. Girard Steel Supply Co„ 
aCMinn., 224 F.Supp. 690. 

State of accidrat 

U.S.—Fiddity & Cas. Co. of New York v. Fund, 
c:A.La., 383 F.2d 42, cert. den. 89 S.Q. 1410, 390 
U.S. 1024, 20 L,Ed.2d 281. 
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19,2, U.S.—Nolah v. Transocean Air Unes, 81 S.Q. 
555, 365 U.S. 293, 5 L.Ed.2d 571, on remand 
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CJL, 290 F.2d 904, cert. dtti. 82 S.Ct 177, 368 
U.S. 901, 7 L.Ed.2d 96. 

Procedaral matters 
(4) Otho* instam^es. 

U.S.—Kendrick v. Piper Aircraft Corp., CA.Pa., 265 
F.2d 482. 

19,4. U.S.—^Moczygemba v. Danes & Curole Marine 
Contractors, loc., C.A.La., 561 F.2d 1149. 

FulKngtoo V. lowa Sheet Mctal Ctontractors, Inc., 
D.CNeb., 319 F.SttK>- 243. 

Medd V. Westcott, D.CIowa, 32 F.R.D. 25. 
D.C-Sniith v John B. Kelly, Inc., C.A., 275 F2d 169, 
107 U.S.App D.C. 140. 

Lex lod, etc. 

U.S.—CJentry v. J«t, D.CArk., 173 F.Supp. 722, afFd., 
CA., 273 F.2d 388. 

474 

19,8. U.S.—Alberto-Culver Co. v. Andrca Dumon, 
Inc., D.CIll., 295 F.Snpp. 1155. 

19.10. U.S.-"Nesmith v. Alfbnl, CA.Ala., 318 F.2d 
110, reh. den. 319 F.2d 859, cert dcn. 84 S.Ct. 
489, 375 U.S. 975, II L.Ed.2d 420. 

19.12. U.S.—U.S. V. Femon, C.A.Fla.. 640 F.2d 609. 
U.S. V. Bank of America Nat. Trust & Sav. 
Ass’n, D.C.Cal., 288 F.Supp. 343, affd., C.A., 438 
F.2d 1213, cert den. 92 S.Ct 54, 404 U.S. 864, 30 
L.Ed.2d 108. 

19.14, U.S.—Linn v. United Piant Guard Workers of 
America, Local 114, Mich., 86 S.Ct. 657, 383 U.S. 
53. 15 L.Ed.2d 582. 

H. O. Merren & Co. v. A. H. Beb Corp., 
D.CTex., 228 F.Supp. 515, affd., C.A., 346 F.2d 
568—Harhridgc v. G^hound Lines, Inc., D.C.Pa, 
294 F.Suk*. 1059—Reichman v. Bureau of Affirm¬ 
ative Aetion, D.C.Pla., 536 F.Supp. 1149. 

Privil^ 

U.S.—Pxeble v. Johnson, CA.Okl., 275 F.2d 275. 

U.S. V. Amalgamated Life Ins. Co., D.CN.Y., 
534 F.Supp. 676. 

Law of state where lihei was pnblished ^pplies 
U.S,-^InsulI V. New Ycwrk World-Tel^jain Corp., D.C. 
m., 172 F.Supp. 615, affd., CA., 273 F.2d 166, 
cert. den. 80 Sa. 807, 362 U.S. 942, 4 L.Ed.2d 
770. 

Mnlti-state pofalkatitHis 
(2) U.S.—Lepman v. Everett, CA IU., 333 F.2d 154. 

Federal law fdlowed 

U,S.—^Davis Co. v. United Fumiture Workers of Amer¬ 
ica, AFL-CIO, C.A.Tenn., 674 F.2d 557, cert. den. 
103 S.Q. 296, 459 U.S. 968, 74 L.Ed.2d 279. 
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19.1^. U.Sv—WUUams v. Crews, CA.Iowa, 564 F.2d 
263. 

Warner v. Gulf Oil Corp., D.CN.C, 178 
F.Sapp, 481—SieJjrand v. Everly Aircraft Co., D.C. 
Or., 185 F.Supp. 538—Jones v. McKesson & Rob- 
bins, Inc., D.CN.D., 237 F.Suk>. 454, 

19.18. U.S.—DiU V. Seuka, CAJ»a., 279 FOd 145— 
RePaas v. Vredand, CA.NJ., 357 F.2d 801— 
Starr v. Fr^osi, GA.Ga., 370 F.2d 15—Fitzger- 
ald V. Manning, C.A.Va., 679 F.2d 341. 

Greeson v. Sherman, D.CVa., 265 RSupp. 340 
—Sdniler v. Berger, D.CPa., 275 F,Sapp. 120. 
Legal ma^mictice 

U8^Hood V. McQmemy, D,CDd., 53 F.R.D. 435. 
State larocedore not foUowed 
U8.—Wheder v. Shoemaker, D.CR,L, 78 F.R,D. 218. 
1900. U8.—Wright V. Masonite Corp., CA.N.C, 
368 E2d 661, cert. den, 87 S.Q. 957, 386 U.S, 
934. 17 L.Ed.2d 806. 

Wright V. Mastmite Corp., D.C.N,C., 237 
F,Suk>. 129, affd., CA., 368 F.2d 661, cert. den. 87 
S.Ct 957, 386 U.S. 934, 17 LRd.2d 806. 

page 476. 

1902. U.S.—Moore v. U.S., CAFla., 296 F.2d 519. 
Hcnsley v. Whke, D.CLa., 277 F.Supp. 478. 


1904. U.S.—Lahr v. AdeU Chemical Co., CA.Mass.. 
300 F.2d 256. 

Randolph v. Wheeler, D.CCal., 223 F.Supp. 
260. 

Qioice of law 

(2) Otber mstances. 

U.S.—Wemer v. Hearst Pnb. Co.. CA.Cal., 297 F.2d 
145. 

State law not binding 

U.S.—Rcbinson v. Magovem, D.C.Pa., 83 F.R.D. 79. 

1906. U.S.—In re Air Crash Disaster Near Chicago, 
Ilhnois, OD May 25, 19-79, CA-ffi., 644 F.2d 633. 

Hendrikscn v. Rooseveit HosfMtal, D.C.N.Y., 276 
RSur). 731—Uttk V. U.S.. D.CLa., 290 F.Supp. 
581—Thayer v. Perim Corp., D.CR.I., 303 F.Supp. 
683. 

State of accident 

(2) Gther mstances. 

U.S.-Chicago & N.W. Ry. Co. v. Strand. 300 F.2d 521, 
112 U.S.App.D.C 197, cert. den. 82 S.Ct 1158, 
369 U.S. 886. 8 L.Ed.2d 287. 

Limitation on amonnt recoverable 
U.S.—Debbis v. Herta Corp., D.CMd., 267 F.Supp. 
671. 
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1900. U.S —Willetts V. General Tcl. Directory Co., 
D.C.N.Y., 38 RR.D. 406-Grecn v. Cherokee 
Pipe Une Co, D.COkl, 261 RSupp. 118—An¬ 
drews V. Central Sur. Ins. Co., D.C.S.C, 271 
RSupp. 814, affd., CA., 391 F.2d 935—Sargis v. 
Bamctt, D.CW.Va, 287 RSupp. 835—Brown v. 
Ford Motor Co., D.C S.C, 287 F.Supp 906—Chi- 
la V. Owens, D.CN.Y., 348 RSupp. 1207. 

Muli V. Coit Co, D.CN.Y., 31 F.R.D. 154. 

CoUisioa with train 

U.S.—Chicago, B. & Q.R. Co. v. Beninger, C.A.Neb., 
373 F.2d 854. 

Graham v. Seaboard Air line R- Co., D.C.S.C, 
250 F.Supp. 566—Stevens v. New Orleans & 
N.ER. Co., D.CLa., 341 RSupp. 497. 

Choice of law 

U.S.—Lula V. Sivaco Wire & Nail Co., D.C.N.Y., 265 
F.Supp. 222- 

19.32. U.S.—StiU V. Townsend, CATerni., 311 R2d 
23. 

Calhoun v. N<Hth«ist Airlines, Inc., D.CN.Y., 
180 RSupp. 532—Wilson v. Workman, D.CDel., 
192 RSupp. 852. 

Airplane pass^igex 

(7) Otber matters. 

U.S.—Polara v. Trans World Airfines, Inc., CA.N.Y., 
'284 F.2d 34—Pears<»i v. Northeast Airlines, Inc., 
C.A.N.Y., 309 R2d 553, 92 A.L.R-2d 1162, cert. 
den. 83 S.Ct 726, 372 U.S. 912, 9 UEd.2d 720. 

Gore V. Northeast Airimes, Inc., D.CN.Y., 222 
F.Supp. 50, revd., CA., 373 R2d 717. 

19.34. U.S.—Leisncr v. Atlantic Cbast Line R. Co., 
CA.Ga., 420 R2d 682—Neveb v. Ford Motor 
Co., C.A.Ga., 439 R2d 251—Coleman v. Associat¬ 
ed PipdSne Contractors, Inc., CA.Miss., 444 F.2d 
737. 

Doctrine of striet liabflity 
U.S.—Wirth V. Clark Eqnipmcnt Co., CA.Or., 457 
F.2d 1262, cert. den. 93 S.Ct 127, 409 U.S. 876, 34 
L.Ed,2d 129. 

1938. U.S.—Crane v. Cedar Rapids & LC Ry. Co., 
lowa, 89 S.a. 1706,395 U.S. 164, 23 LEd.2d 176. 

Imputed negUgence 

U.S.—Huddleston V. Angdes Cb-op. Creat^oy, D.C. 
Wash., 315 RSupp. 307. 

Comparatiye negligrace 

U.S.—HUI V. Nelson, CA-Ga., 676 R2d 1371. 

Greenwood v. McDcmough Power Eqmpment, 
Inc., D.C.Kan., 437 RSupp. 707. 
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19.40. U.S.—United Air Lines, Inc. v. Wiener, CA. 
Cal., 335 F.2d 379, cert dism. 85 S.Ct 452, 379 
U.S. 951, 13 L.Ed.2d 549. 

Ainsworth v. Louisiana & A. Ry. Co., D.CLa., 
84 F.Supp. 170. 

19.44. U.S.—Anderson v. Union Pac, R. Co., D.C. 
Kan., 200 F.Supp, 465. 

19.46. U.S.—Madrin v. Wareham, D.C.Pa., 344 
F.Supp. 166. 

Fehlhaber v. Indian Trails, Inc., D.C.Del., 45 
F.R.D. 285—Lewis v. City of Blucfield, D.CW. 
Va.. 48 F.R.D. 435. 

Laws of state where caiise of actioii arose or 
isjury occurs, etc. 

U.S.—Pelkey v. State Sales, Inc., D.C.Mbh., 210 
F.Supp. 924—Blunt v. Brown, D.CIowa, 225 
RSupp. 326—White v. McKenzie Elee. Co-op., 
Inc., D.C N.D., 225 F.Supp. 940. 

Federal law followed 

U.S.—^A/S Ludwig Mowinckles Rederi v. Tidewater 
Const. Co., C.A.Va., 559 F.2d 928. 
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21. U.S.—Roberts v. U.S., CA.N.J., 316 R2d 489— 
McKinley v. Rawls, C.A.S.C., 333 F.2d 198—Co- 
rollo V. S.S. Kresge Co., C.A.S.C, 456 R2d 306, 
cert. den. 92 S Ct. 2440, 407 U.S. 911, 32 L.Ed.2d 
686. 

Adair v. Pope & Talbot, Inc., D.C.Or., 190 
F.Supp. 184—White v. Collins Elee. Co., D.C. 
Mass., 225 RSupp. 239. 

Scope of employment 

(2) Other statements. 

U.S.—U.S. V. McRobcrts, CA.Cal., 409 F.2d 195, cert. 
den. 90 S.Ct 551, 396 U.S. 1014, 24 L,Ed3d 505. 

Wife’s action against hiisband^s employer 
U.S.—Criqui v. Blaw-Knox Co., D.C.Kan., 208 RSupp. 
605, affd., C.A., 318R2d 811. 

Whether employer has action over against em- 
ployee 

U.S.—Lankford v. Ryder Truck Systems, Inc., D.C 
S.C, 41 F.R.D. 430. 

23. U.S.—Green v. Amerida—Hess <26rp., C.AMiss., 
612 F.2d 212, reh. den. 614 R2d 1298, cert. den. 
101 S.a. 356, 449 U.S. 952, 66 L.Ed.2d 216. 
Cross V. Harrington, D.C.Miss., 294 F3upp, 
1340. 

§ 189(5). -Legal Interests; 

Property 

Library References 

Federal Clourts <3=»430. 
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2330. U.S.—Oregon ex rd. &ate Land Bd. v. Corval- 
lis Sand & Gravel Co., Or., 97 S.Ct. 582,429 U.S. 
363, 50 L.Ed.2d 550, on remand 582 P.2d 1352, 
283 Or. 147. 

Watson V. Kcnlick Coal Co-, Inc., C.A.Ky., 498 
R2d 1183, cert. den. 95 S.Ct. 2639, 422 U.S, 1012, 
45 L.Ed.2d 677. 

Such. Suarer v. Gdabert, D.C.Puerto Rico, 541 
F3upp. 1253. 

Technical state mles of merger not binding 
U.S—Btau&nan v. C. 1. R., CAJdd., 372 F.2d 789, 
app. after ronand 451 F.2d 175. 

Defipition of property irights 
U.S.—MiteheU v. W. T. Grant Co., U., 94,S.Q. 1895, 
416 U.S. 600, 40 LEd.2d 406. 

U.S.—FideUty & Cas. Co. of N.Y. v. Fnizier, 
D.C.N.C, 193 RSupp. 443—U.S. v. Certain Par- 
ccls of Land In Cty of Pbikddphia, Com. of Pa., 
D.CPa., 250 F.Supp. 255—Drununood v, Cowles, 
D.CConn., 278 F.Supp. 546—Kerrigan v. Bouch- 
er, D.CConn., 326 RSupp. 647, affd., C.A., 450 
F.2d 487. 
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Accretions 

U.S.—^U.S. V. 738.75 Acres of Land, More or in 
Jefferson and Lincoln Counties, Aj-k., D.C.Ark., 
263 F.Supp. 608. 

A dispute over accretions to ocean 
front land where title rests with or 
was derived from the federal goyem- 
ment is to be determined by federal 

24S, Borrowing state role foreclosed 

U.S.—Califomia. ex rei.. State Lands Com’n v. U.S., 
102 S.a. 2432, 457 U.S. 273, 73 L.Ed.2d 1, reh. 
den. 103 S.Ct 14, 458 U.S. 1131, 73 LEd.2d 1401. 
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25. U.S.—Montana v. U.S.. Mont., 101 S-Q. 1245, 
reh. den. 101 S.Ct. 3042, 452 U.S. 911, 69 L.Ed.2d 
414, on remand, C.A., 657 F.2d 244, app. after 
remand 686 F.2d 766. 

Campbell v. Bagley, C.A.La„ 276 F.2d 28—U.S. 
V. 0*Connell, C.A.N.Y.. 496 F.2d 1329. 

U.S.—Schofield. D.C.Pa., 179 F.Supp. 332—Ro- 
sen V. Rozan, D.CMont., 179 F.Supp. 829. 

26. U.S.—Alcott Co. V. Raphael, CA-Miss., 275 F.2d 
551. 

27. U.S.—U.S. V. Certam Land in Borough of Brook- 
lyn, Kings County, City and State of New York, 
D.C.N.Y., 222 F.Supp. 316-U.S. v. Certain Par- 
cels of Land in City of Philadelphia, Com. of Pa., 
D.CPa., 250 F.Supp. 255. 

31. U.S.—Hayes v, Schaefer, CA-Ky., 399 F.2d 300. 

32. U.S.—U.S. V. Doyle, C.A.C 0 I 0 ., 468 F.2d 633. 

Wineberg v. Moore, D.C.Cal., 194 F.Supp. 12— 
Eliis V. Yumen, D.C.Hawaii, 324 F.Supp. 1314. 

Constructiye tnist 

(2) Other statements. 

U.S.—Hapek v. Chevron OU Co., C.A,Ark.. 407 F.2d 
1129. 

33. U.S.—U.S. V. 1,078.27 Acres of Land, More or 
Less, Situated in GaJveston County, Tex., C.A. 
Tex„ 446 F.2d 1030, cert. den. 92 S.Ct. 945, 405 
U.S. 936, 30 L.Ed.2d 811. 

Law of state where land located 

(1) U.S,—Coos County Sheep Co. v. U.S., C.A.Or., 
331 F.2d 456—Union Camp Corp. v. Dyal, C.A.Ga., 
460 F.2d 678, cert. den. 93 S.Q. 56, 409 U.S. 849, 34 
L.Ed.2d 90. 

Blask V. Sowl, D.C.Wis., 309 F.Supp. 909. 

(2) U.S.—Stricker V. Morgan, D.C.Miss., 158 F.Supp. 
830, affd., C.A., 268 F.2d 882. cert. den. 80 S.Ct 592, 
361 U.S. 963, 4 L.Ed.2d 544. 

(3) Other mattcrs. 

U.S.—Stili V. RossviUe Croshed Stonc Co., C,A.Tenn., 
370 R2d 324, cert den, 87 S.Q. 2030, 287 U.S. 
918, 18 L.Ed.2d 970. 

Zunamon v. Brown, D.C.Ark., 287 F.Supp. 426, 
affd., C.A.. 418 F.2d 883. 

Constmction of deed 

U.S.—Beloher v. Elfiott, CA.Ky., 312 R2d 245. 
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33.5. U.S.—Artvale, Inc. v. Rugby Fabrics Corp., 
D.CN.Y., 232 F.Supp. 814, affd., C.A., 363 R2d 
1002. 

37. U.S.—^Aaron v. Florida Gas Transmission Co,, 
CA.Mias., 412 F.2d 801 

Etheridgc V, U.S., D.C.N.C., 218 F.Supp. 809. 

37.5. U.S.—Stricker v. Morgan, D.CMiss., 158 
F.Supp. 830, affd., CA., 268 F.2d 882, cert. den. 
80 S.Ct. 591 361 U.S. 963, 4 L.Ed.2d 544—Sad- 
.with V. Lantcy, D.CN.Y., 219 F.Supp. 171. 

Spedflc performance 

U.S.—Cummings v. BuUock, CA.CaL, 367 F.2d 182. 

Buzzell V. Edward H. Everett Co. D.CVt., 180 
F.Supp. 893. 

38. U.S.—Johnston v. Thomas, D.COhio, 275 
F.Supp. 31 


Constmction of deed 

U.S.—Newman v. Hi Hat Elkhom Coal Co., C.A.Ky., 
298 F.2d 119, reh. den. 302 F.2d 723, cert. den. 83 
S.Ct 33, 371 U.S. 819, 9 LEd.2d 59. 

42. Effect to be gjven to nnrecorded chattel 
mortgage 

U.S.—Hertzberg v, Associates Discount Corp., C.A. 
Mich., 272 R2d 6, cert. den. 80 S.Ct 861, 362 U.S. 
950, 4 L.Ed.2d 868. 

Chattel mortgages 

U.S.—In re American Metal Products Ca, C.A.Conn., 
276 F.2d 701. 

Relationship between owner and renter of equip> 
ment 

U.S.—AJbina Engine & Mach. Works, Inc. v. Abel, 

C. A.Okl., 305 F.2d 77. 

43. U.S.—Johnston v. Byrd, C.A.Ala., 354 R2d 982. 

In re Gresham, D.C.Va., 311 F.Supp. 974. 

Joint back account 

U.S.—Riollano v. District Director of Intemal Revenue, 

D. C.N.Y., 197 RSupp. 318 

44. U.S.—U.S. V. Memer Hardware No. 1, Inc, D.C. 
Tex., 219 RSupp. 448. 

Inddents of alienability, etc. 

U.S.—Drummond v. Cowles, D.C.Conn., 278 F.Supp. 
546. 
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44.10. U.S.—U.a V. Sommerville, D.C.Pa., 211 
F.Supp, 843, affd., C.A., 324 F.2d 711 cert. den. 
84 S.Q. 663, 376 U.S. 909, 11 L,Ed.2d 608. 

45. U.S.—Reeves v. Tarvizian, C.A.Mass., 351 F.2d 
889—Elliott V. Bumb, CA.Cal., 356 R2d 749, 
cert den. 87 S.Ct. 67, 385 U.S. 829, 17 L.Ed.2d 
66—Blaney v. Florida Nat. Bank at Oriando, C.A. 
Fla,, 357 F.2d 27. 

Constmction of tmst instrumenl etc. 

U.S.—Brenneman v. Bennett, CA.Iowa, 420 F.2d 19. 

46. Voidable preference under Bankmptcy Act 

U.S.—Brown v. Tru-Lite, Inc., D.CXa., 398 F.Supp. 

800. 
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48. U.S.—U.S. ex reL and for Use of Tenncssee Valley 
Authority v. Powelson, N.C, 63 S.Ct. 1047, 319 
U.S. 266, 87 LEd. 1390, conf. to 138 F.2d 343, 
cert. dra. 64 8.0. 611 321 US. 773, 88 L.Ed. 
1067—U.S. V. Causby, CtCL, 66 S.Ct 1062, 328 

U. S. 256, 90 LEd. 1206, 106 Ct-Q. 854—U.S. v. 
Gerlach Live Stock Co., 70 S.Ct 955, 339 U.S. 
725, 94 LEd. 1231, 20 A.L.R.2d 633—U-S. v. 
James J. Stevinson, CtQ., 70 S.Ct. 955, 339 U.S. 
725, 94 LEd. 1231, 20 A.L.R.2d 633. 

Federal law applied to federal eminent dompin 

U.S.—Klein v. U.S., Q.a, 375 F.2d 825, 179 Q.Q. 
910, cert. den. 88 S.Ct 770, 389 U.S. 1037, 19 
L,Ed.2d 824, reh. den. 88 S.Ct 1023, 390 U.S. 975, 
19 LEd.2d 1192. 

Measure of compensation 
U.S.—Georgia Power Co. v. Sanders, CA.Ga., 617 F.2d 
1111 cert den. 101 S.Q. 1403, 450 U.S. 936, 67 
LEd,2d 372, ovemiling Georgia Power Company 

V. 54.20 Acres of Land, 563 F.2d 1178. 

51. U.S.—8ecurity Life & Aqc. Ins. Ca v. U.S., CA, 
Ala., 357 F.2d 145. 

DuBois V. Stokes, D.C.S.C., 51 F.R.D. 474. 

52. U.S.—^Boleck v. Underwood, C.A.N.M., 340 F.2d 
816. 

Interstate Life & Acc. Jns, Co. v. RKO Tderadio 
Pictures, Inc., D.CTenn., 201 F.Supp. 574, revd, 
on oth. grds., C.A., 318 F.2d 73, <»rt. den, 84 S.Q. 
351 375 U.S. 945, 11 LEd.2d 275. 

Matter of Balcones Oil Ca, Inc., Bkrtcy.Tcx., 21 
BJL 36. 

Oral ccmtract 

(2) U.S.—Martin v. Stiers, D.q.N.C, 165 F.Supp. 
163, affd., C.A., 264 F.2d 795. 


Indemnity agreement 

U.S.—^Jacksonville Termmal Co. v. Railway Exp. Agen- 
cy, Inc., C.A.Fla., 296 F.2d 256, cert. den. 92 S.Q. 
949, 369 U. S. 860, 8 L.Ed.2d 18. 
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53. State accountant—dient privilege not fol- 
lowed in bankmptcy proceeding 

U.S.—Matter of International Horizons, Inc., C.A.Ga., 
689 F.2d 996 

533. U.S.—National Equipment Rental, Limited v. 
Mercury Typesetting Co., C.A.N.Y., 323 F.2d 784. 

Recovery of attoraey^s fees 

(2) Other matters. 

U.S.—Aetna Life Ins. Co. v. Johnson, D.CIll., 206 
F.Supp. 63—Alexander v. Groves, D.C.Md., 345 
F.Supp. 848—Miller & Miller Auctioneers, Inc. v. 
Mersch, D.C.Okl., 442 F.Supp. 570. 

Scope of attoraey—client privilege 

U.S.—Garrison v. General Motors Corp., D.CCal., 213 
F.Supp. 515. 

State law not followed 

(1) Standards of professional responsibility goveming 

conduct of attomeys. 

U.S.—E. R Hutton & Co. v. Brown, D.C.Tex., 305 
F.Supp 371. 

(2) On motion to disqualify attomey. 

U.S.—E. F. Hutton & Co. v. Brown, D.C.Tex., 305 
F.Supp. 371. 

53.10. U S.—Board of Regents of University of State 
of N.Y. v. Tomanio, N.Y., 100 S-Q. 1790, 446 
U.S. 478, 64 L.Ed2d 440. 

Pritchard v. Smith, C.A.Ark., 289 F.2d 153, 88 
A.L.R.2d 1146—Brazier v. Cherry, C.A.Ga., 293 
F.2d 401, cert. den. 82 S.Ct 243, 368 U.S. 921, 7 
L.Ed.2d 136—Lefton v. City of Hattiedmrg, Miss., 
C.A.Miss., 333 R2d 280. 

Antelope v. George, D.C.Idaho, 211 FJSupp. 657 
—U.S. ex rei. Smith v. Hdl, D.C.Pa., 308 RSupp. 
1063. 

55. U.S.—Galloway v. Beto, C.A.Tex., 421 F.2d 284, 
cert. den. 91 S.Q. 137, 400 U.S. 912, 27 L.Ed.2d 
151. 

58. U.S.—Peckham v. Board of Trustces of Intem. 
Broth. of Paintcrs and AUied Trades Union, C.A. 
Okl., 653 R2d 424, app. after remand 719 R2d 
1063, op. supp. 724 R2d 100. 

Jdnt Bd. of Qoak, Skirt and Dressmakers Union 
of Intem. Ladies’ Garment Woikers Union,. AFl^ 
CIO v. Seneo, Inc., D.C.Mass,, 289 F.Supp. 513— 
Paice v. Maryland Racing Com’n, D.C.Md., 539 
F.Supp. 458. 

Cal.—^Northern Califtrmia Dist. CounciI of Hod Carri- 
ers V. Pcnnsylvania Pipeline, Inc., 162 Cal.Rptr. 
851, 103 C.A.3d 163, cert. den. 101 S.Ct 210, 449 
U.S. 874, 66 LEd.2d 95. 

Mont.—Massett v. A naco nd a Co., 630 P.2d 736. 

Subject matter of prof!t<«haring beneffts 

U.S.—Nolan v. Meyer, C.A.N.Y., 520 F.2d 1276, cert. 
den. 96 S.Q. 567, 423 U.S. 1034, 46 L.Ed.2d 408. 
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58.5. U.S.—Levin' v. United Air Lines, Inc., O.C, 
N.Y., 279 RSupp. 860—Curry v. Maxson, D.C, 
Mo., 318 F.Snpp. 842. 

58.10. U.S.—Michdsen v. Brush, D.C.N.Y., 224 
F.Supp. 951—In re Panitz & Co., D.C.Md., 270 
RSupp. 448, affd., CA., 385 F.2d 835. 

58.15. U.S.—Misco-United Supply, Inc. v. Petroleum 
Corp., C.A.Tex., 462 R2d 75.' 

59. Physidanipatieiit privil^ 

U.S.—Massachusetts Mut lifc Ins. Co. v. Brei, C.A. 
N.Y., 311 R2d 463, 100 A L.R.2d 634. 
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66.5. U.S.—Metal Lubricants Co. v. Enginecred Lu- 
bncants Co., C.A.Mo., 411 F.2<i 426—Wheelabra- 
tor Corp. V. Fogle. C.A.La., 438 F.2d 1226, 

673. U S.—Burt v. Abel, D C.S.C, 466 FSupp. 1234 

67.15. U.S —Memtt-Chapman & Scott Corp. v. Pub¬ 
lic Utility DisL No. 2 of Grant County, Wash., 
CA.N.Y., 319 F.2d 94, cert. den. 84 SCt. 488, 
375 US. 968, 11 L.Ed2d 417, on remand, D.C., 
237 F.Supp 985. 

6730. U.S.—Grrat Falis Transfer & Storage Co. v. 
Pan Am. Petroleum Corp., C.A.Wyo., 353 F.2d 
348 

Patterson v Patterson, D.C.Minn, 178 F.Supp. 
633. 

6735. U.S.—Davis V. Aetna Life Ins. Co., CA.Cal., 
279 F.2d 304—Federal Ins. Co. v. Arctas, C.A.Pa., 
680 F.2d 962. 

State laws and decisions have been 
applied in additianal other particular 
matters.^^'*® 

67.40. U.S.—Allred v, Svarczkopf, C.A.Utah, 573 
F.2d 1146—Eustcr v, Eagle Ektwns Raang Ass’n. 
C.A,Pa., 677 F.2d 992, cert. dcn. 103 S Ct. 388, 
459 U.S. 1022, 74 L.Ed.2d 519. 

Geiger v. Jcnkins, D.C.Ga-, 316 F.Supp. 370, 
affd., 91 S.Ct. 1236, 401 U S. 985. 28 L.Ed.2d 
525—Avis Rent-A-Car System, Inc. v. Gulf Shores 
Leasing Corp., D.C.La., 316 F.Supp. 1253, affd., 
C.A, 441 F.2d 1385, cert. dism. 92 S.Ct. 305, 404 

U. S. 953, 30 L.Ed.2d 270—Breiner Eqmpmcnt Co. 

V. Dynaquip, Inc., D.C.Mo., 539 F.Supp. 204. 

In re Elexter Buick-GMC Truck Co„ Bkitcy. 
R.I., 2 B.R. 251. 

Agency 

U.S.—Ca n adi an Transport Co. v. Puerto Rico Ports 
Autbority, D.C.Puerto Rico, 333 F.Supp. 1295. 

limitaiioii <hi aothority of **apportioitnient 
group” 

U.S.—Lein v. Sathre. D.C.N.D., 205 F.Supp. 536. 

Sodal security 

U3.--Yarbrou^ v. Celebresae, D.C.N.C, 217 F.Supp. 
943. 

Small biisbiess adininistratlon loans 

U.a—U.S. V. Vmce, D.CLa., 270 F.Supp. 591, affd., 
C.A, 394 F.2d 462. Cert. den. 89 S.Ct. 92, 393 
U.S. 827, 21 L.Ed.2d 99. 

Products liabiltty 

U.S.—Parkc-Davis & Co. v. Stromsodt. C.AN.D,, 411 
F.2d 1390—Kaijala v. Johns-Manville Products 
Corp., C.A.Mmn., 523 F.2d 155. 

Farm loans 

U3.—U3. V. Squires, D.C.Iowa, 378 F.Suk>. 798. 

CoUateral estopjpei 

UJS.—Na&an v. Tenna Corp., C-A-IU., 560 F.2d 761, 

R^hts in moDey orders 

U.S.r~Aetna Cas. & Sur. Co. v. Schmitt, D.C.Cal., 441 
F.Su|^ 440. 

§ 180(7).-Insurance 
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68, U.S,—Nidcals v. Oliio Farmers Ins. Ca, D.CCal., 
237 F.Supp. 904—Calvert Fire Ins. Co. v. Unigard 
Mut Ins. Co., D.CNeb., 526 F.Supp. 623, affd. 
CA. 646 F.2d 707. 

Attomesi^a fees 

(2) State polkry of allowance to successftil insured or 
beneficiary in action against insurer followed. 

U.S.—Lumbcrmens Mut. Cas. Co. v. Renuart-Bailey- 
Chedy Lumber & Supply Co.. C.AJFla., 392 F.2d 
556—CoWcntz v. American Sur. Co, of New York,. 
C.A.Fla., 421 F.2d l'87. 

(3) Not allowed undor circumstances. 

US.—Lester v. Aetna Life Ins. Co.. C.A.La„ 433 F.2d 
• 884, cert. den. 91 S.a. 1382, 402 U.S. 909, 28 

L.Ed.2d 650. 


(4) Consideratton of appltcabk state law required- 
U.S.—^Travelers Indem. Co. v. Rosedale Passenger 
Lmes, Inc., D.CMd, 55 F.R.D. 494. 

Insolvency 

U.S—American Re-Insurance Co. v. Insurance Com- 
missiOT of State of Cal., D.C.Cal., 527 F.Supp. 444. 
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68.5. U.S.—Government Emp. Ins. Co. v. Ziamo, 
C.A.N.Y., 273 F.2d 645—Green v. Aetna Ins. Co., 
C.A.Tex., 397 F.2d 614—Larson Const. Co. v, 
Oregon Auto. Ins. Co., C.AQr., 450 F.2d 1193. 

69. U.S.—U.S. V. Nationwtde Mai. Ins. Co., C.A. 
Wadi., 499 F.2d 1355—Noiithwestem Flyers, Inc. 
V. Olson Bros. Mfg. Co., Inc., C.A.Iowa, 679 F.2d 
1264. 

70. U.S.—Royal Indem. Co. v. John F, Cawtse Lum¬ 
ber Co., D.C.Or., 245 RSupp. 707. 

Recoyery of policy proceeds 
U.S.—Aetna Life Ins. Co. v. McDuffie, C.A.Mich., 273 
F.2d 609. 

71. U.S.—Zogg V. Penn Mut Life Ins. Co., C.A.N.Y., 
276 F.2d 861. 
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75. U.S.—McKeithen v. S.S. Frosta, DCLa., 430 
FSupp. 899. 

Horaeowner’s policy 

U.S.—Mcrcantik Trust Co. v. New York Underwnters 
Ins. Co., C.A.m., 376 F.2d 502, 24 A.L.R.3d 443. 

76. U.S,—Q>mellier v. American Cas. Co., C.A.Vt,, 
389 F.2d 641—American Cas. Co. of Rcading, Pa. 
V. Mitchell, C.A.Ncb., 393 F.2d 452. 

76.10. U.S.—Ginsbuqg v. Insurance Co. of North 
America, C.AKy., 427 F.2d 1318—Brady v. Con¬ 
tinental Casualty Co., CAFla., 497 F.2d 1015. 

76.15. U.S.—State Farm Mut Auto. Ins. Co. v. 

MumkHi, C.A.Mont., 439 F.2d 945. 

Which insurer liable 

U.S.—Walters v. Duniap, D,C.Pa., 250 F.Supp. 76, 
affd., C.A., 368 F.2d 118. 

Statute pennitting direct action against insurer 
U.S.—Aponte v. American Sur. Co. of N.Y., C.A.Pucr- 
to Rico, 276 F.2d 678—Ndms v. State Farm Mut. 
Auto. Ins. Co., C.A.Tex., 463 F.2d 1190. 
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77. U.S.—Utah Farm Borean Ins. Co. v. Dairyland 
Ins- Co., CA-Utah, 634 F.2d 1326. 

Priester v. Vigilant Ins. Co., D.C.Iowa, 268 
F.Supp. 156—Mt. Beacrai Ins. Q>. v. Williams, 
D.C.Md., 296 ESupp. 1094—St. Paul Fire & Ma¬ 
rine Ins. Co. v Dean, D.CArk., 308 F.Supp. 1378. 
D.C—Grant v. Maryland Cas. Ins. Co., D.C., 295 
FSupp. 174. 

Meaning of langure, etc. 

(2) Other matters- 

U.S.—^Jefferson Ins. Co. of Pine Bluff, Ark. v. Hirchert, 
CAArk., 281 F.2d 396. 

Kelly v. Craig, D.CMo., 263 F.Supp. 570. 

Coverage 

U.S.—Chavers v. St. Paul Fire & Marine Eos. Co., 
CA.Ohio, 295 F.2d 812—State Farm Mut Auto. 
Ius. Co. V. Thompson, CAAriz., 372 F.2d 256. 

American States Ins. Co. v. Stachowski, D.C. 
Mich., 249 F.Supp. 189. ^ 

CancdlatkHL 

(1) U.S.—^Farmers Ins. Exchange v. Rose, C,AAriz., 
411 F.2d 270. 
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77,10. U.S. — Hartford Acc. & Indent Co. v. First 
Nat. Bank A Trust Co. d Tulsa, CMd., CAXMd., 
287 F.2d 69. 

Mtqies Casino, Tnc. v, Maryland Cas. Co,, D.C. 
Nev., 290 F-Supp. 186. 

77,30. U.S.—Kottis V. U.S. Steel Corp., C. A.Ind., 543 
F.2d 22, cert. den. 97 S.Ct. 1328, 430 U.S. 916, 51 
LEd.2d 594. 


78. U.S.—Craigie v. Firemen’s Ins. Co. of Newark, 
NJ., D.C.Minn., 191 F.Supp. 710, affd. 298 F.2d 
457_Wisconsin Screw Co. v, Fireman’s Fund Ins. 
Co., D.CWis., 193 F.Supp. 96, affd., C.A, 297 
F.2d 697—Condor Inv. Co. v, Pacific Coca-Cola 
Bottling Co., D.COr., 211 F.Supp. 671. 

State wfaere property located 
(I) U.S.—Mann v. Charter Oak Fire Ins. Co., D.C. 
Ark., 196 F.Supp. 604, affd., C.A., 304 F.2d 166. 
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79. U.S.—Grove v. Metropolitan Life Ins. Co., CA 
Va., 271 F2d 918. 

Evers v. Standard Sec. Life Ins. Co. of New 
York, D.CVa., 345 F.Supp. 1162, affd, C.A, 490 
F.2d 1407. 

D.C.—Butler v. Metropolitan Life Ins. Co., D.C., 500 
F.Supp. 661. 

page 492 

79.15. U.S.—Home Indem. Co. v. Allstate Ins. Co., 
C.AWash.. 393 F.2d 593. 

79J5. U.S.—^Trivette v, New York Life Ins. Co., 

C. A.Ky., 283 F.2d 441, cert. den. 82 S.O. 33, 368 

U. S. 838, 7 L.Ed.2d 38. 

Walker v. Metropolitan Life Ins. Co., D.C.W. 
Va., 272 F.Supp. 217. 

page 493 

79JS, U.S.—Brinson v. Brinson, C.A.N.C., 334 F.2d 
155, 10 A.L.R.3d 795. 

79.50. U.S.—^Equitable Life Assur. Soc. of the U.S. v. 
Iones, C.A.Md., 679 F.2d 356. 

Metropolitan Life Ins. Co. v, McCall, D.C.Pa., 
509 F.Supp. 439. 

page 494 

80.2. U.S.—Baker v. American Ins. Co. of Newark, 
NJ., C.A.S.C., 324 F.2d 748. 

80.4. Group policy 

(6) Other matters. 

U.S.—Fagan v. John Hancock Mut. Life Ins. Co., D.C. 
Kan., 200 F.Supp. 142—Poffenbarger v. New York 
Ufe Ins. Co., D.C.W.Va„ 277 F5upp. 726. 
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80.8. U.S.—St. Paul Fire & Manne Ins. Co. v. Cole- 
man, D.C.Ark., 204 ESupp. 713, affd., C.A., 316 
E2d 77, cert. dcn. 84 S.Ct. 191, 375 U.S. 903, 11 
LEd.2d 143. 

80.12. U.S.—Serventi v. New York Fire Ins. Ca, 

D. C.Pa., 253 ESupp. 670. 

80.22. U.S.—Detroit Auto. Inter-Insuiance Exohange 

V. Feys, D.C.Cal., 205 F.Supp. 41 

80.26. U.S.—Prudential Ins. Co, of America v. Mclv- 
er, D.CMc., 199 ESupp. 226. 

80.36. U.S.—^Portaro v. American Guarantee-A Lia- 
bility Ins. Co., D.C.Ohio» 210 F,Siq^. 411, affd, 
C.A, 310 E2d 897. 

80.38. U.S.—John Hancock Kto, Life Ins. Co. v. 

Tuggle. CAOkl., 303 F.2d 113. 

80.48. U.S.—Ayers v. Kidney, C.A.Ohio, 333 F.2d 
811 

§ 189(8).-Interest» Usury, 

€uid Damages 
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80.70, UJ5,—Joseph E, Bennctt Co. v.' Trio Indus¬ 
tries, Inc., C.AMass., 306 F.2d 546—Stemple v. 
Phillips Petroleum Co., QA-Colo., 430 F.2d 178— 
Ayinond v. Texaco, Inc., CA.La., 554 F.2d 206, 
r^. dcn. 559 F,2d 29 Dcpcndahl v. Falstaff Brew- 
ing Corp., CA.Mo., 653 E2d 1208, cert. den. 102 
S.Ct 512, 454 U.S. 968, 70 L.Ed2d 384 and 102 
S.Ct. 641, 454 U.S. 1084, 70 L.Ed.2d 619, 
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Federal qaestion 

U.S.—U.S. for Use of Georgia Elee. Supply Co., Inc. v. 

U. S. Fidelity and Guaranty Co., C.A.Ga., 656 F.2d 
993. 

Mich.—Shemman v. Amencan S.S. Co., 280 N.W2d 
852, 89 Mich.App. 656. 

81. U.S.—U.S. V. M/V Zoe (Zolocotroni, C.A.Puerto 
Rico, 602 F.2d 12—Dependahl v. Falstaff Brewing 
Corp., C.A.MO., 653 F.2d 1208, cert. den. 102 
S.Ct. 512, 454 U.S. 968, 70 L.Ed.2d 384 and 102 
S.Ct. 641, 454 U.S. 1084, 70 L.Ed.2d 619. 

In re Consolidated Pretrial Proceeding m Air 
West Securities Litigation, D.C.Cal., 436 F.Supp. 
1281. 

Chicago R.I. & P.R. Co. v. Chicago, B. & Q.R. 
Co.. D.C.I1I., 55 F.R.D. 209. 

Interest on particular types of rlnimg 

(9) Other claims. 

U.S.—Charles Stores, Inc. v. Aetna Ins. Co.. D.C.Miss., 
327 F.Supp. 525. App. after remand 490 F.2d 64. 

Interest prior to judgment or yerdict 

U.S.—Farmers Chemical Ass’n, v. Maryland Cas. Co., 

C. A.Tenn., 421 F.2d 319—Peter Kjewit Sons’ Co. 

V. Summit Const, Co., C.A.S.D., 422 F.2d 242— 
Jarvis v. Johnson, C.A.Pa., 668 F.2d 740. 

In re Pago Pago Aircrash of January 30, 1974, 

D. C.Cal., 525 F.Supp. 1007. 

82. U.S.—Speare v. Consolidated Assets Corp., C.A. 
N.y., 367 F.2d 208. 

National Sur. Corp. v. Inland Properties, Inc., 
D.CArk., 286 F.Supp. 173, affd., C.A., 416 F.2d 
457—Bridgeman v. Gateway Ford Truck Sales, 
D.C.Ark., 2% F.Supp. 233, am. on oth. grds. 311 
F.Supp. 695. 
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83. U.S.—Silverman v. Travelers Ins. Co., C.A.La., 
277 F.2d 257—Johnson v. Chicago, M., St. P. & 
P.R. Co.. CA.Idaho, 400 F.2d 968—Hili v. Nel- 
son, C.A.Ga., 676 F.2d 1371. 

Deming v. Buckley’s Art Gallery, D.C.Ark., 196 
F.Supp. 246—Curtis v. Peerless Ins. Co., D.C 
Minn., 299 F.Supp. 429—Geisel v. Liberty Miit. 
Ins. C:o., D.C.Wis., 327 F.Supp. 996. 

Choice of law rule 

(1) Other statements. 

U.S.—In re Air Crash Disaster Near Chicago, IU. on 
May 25, 1979, D.C.m., 500 F.Supp. 1044, affd. in 
part, revd. in part on oth. grds., C.A., 644 F.2d 
594, cert. den., 102 S.Ct 358, 454 U.S. 878, 70 
L.Ed.2d 187. 

Excessiveness of award 

(1) Other statements. 

U.S.—Lowe V. General Motors Corp., C.A.Ala., 624 
F.2d 1373, on remand, D.C, 527 F.Supp. 54. 

Pmonal iiyiiries 

(2) Other statements. 

U.S.—Truitt V. Gaines, D.C.Del., 199 F.Supp. 143, 
affd., C.A., 318 F.2d 461. 

General common law applies in absence of ref- 
erence to state law 

—Sperxy Rand Corp. v. A-T-O, Inc., CA,Va., 447 
F.2d 1387, cert. den. 92 S.Ct 1292,405 U.S. 1017, 
31 L.Ed.2d 479, rch. den. 459 F.2d 19, cert. den. 93 
S.Ct 117, 119, 409 U.S. 892, 34 L.Ed.2d 150. 

Award of attomey’s fees 

U.S.—Western Sur. Co. v. Lums of Cranston, Inc., 
CAJl.I.,,618 F.2d 854.. 

Transamerica Ins. Co. v. ICeown, D C.NJ., 451 
F.Supp. 397. 

Matter of Comstock, Bkrtcy.ldaho, 16 BJL 206. 
U.S.—Perry v, Bertsch, C.AJ9vD., 441 F.2d 939— 
Scoville V. Missouri Pac. R. Co.^ C.A.Ark., 458 
F,2d 639—Brown v. Richard H. Wacholz, Inc., 
CA.C 0 I 0 ., 467 F.2d 18. 

Walker v. First Pennsylvania Bank, N.A„ D.C 
Pa,, 518 F.Supp. 347. 

La.—Ricard v. State, App., 382 So.2d 190, affd.,, Sup., 
390 So.2d 882. 


Penalty in guise of damages excepted 
U.S.—U.S. V. Magnolia Motor & Logging Co., D.C. 
Cal., 208 F.Supp. 63. 

Vioiatitm of Federal Aviation Act 
U.S.—Gabel v. Hughes Air Corp,, D.C.Cal., 350 
F.Supp. 612. 
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84,5. U.S.—Davenport v. Mutual Ben. Health A Acc. 
Ass’n, C.A.Or., 325 F.2d 785—Lcnske v. Knutsen, 
CA.Or.. 410 R2d 583. 

Mayes v. Gordon, D.C.Tcnn., 536 F.Supp, 2. 

85, U.S.—Feltz v. Central Nebraska Public Power & 
Irrigation Dist., C.C.A.Neb., 124 F.2d 578. 

R. J. Widen Co. v. U.S., CtC.. 357 F.2d 988, 
174 Ct.a. 1020. 

U.S. V. 818.76 Acres of Land, More or Less, in 
Cedar and Dade Counties, State of Mo., D.C.Mo., 
310 F.Supp. 210. 

86. U.S.—Eria v. Texas Eastem Transmission Corp., 
D.CN.Y., 377 F.Supp. 344, remd, C.A., 535 F.2d 
1241, 1243. 

Amoiint of dam;^es not binding 
U.S.—Hart v. Forchclli, C.A.N.Y.. 445 F.2d 1018, cert 
den. 92 S.Ct. 284, 404 U.S. 940, 30 L.Ed.2d 254. 
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nue, and Taxation 
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91. U.S.—Helmsley v. City of Detroit, C.A.Mich., 380 
F.2d 169, cert. den. 88 S.Ct. 479, 389 U.S. 976, 19 
L.Ed.2d 469. 

Cal.—Weston Inv. Co. v. State, 189 P.2d 262, 31 C.2d 
390. 

Construction of tax statntes 
U.S.—American Oil Co. v, Neill, Idaho, 85 S.Ct. 1130, 
380 U.S. 451, 14 LEdJd 1. 

Olan Mills, Inc. of Tcnn. v. Opdika, Ala., D.C. 
Ala., 207 FJSupp. 332—U.S. v, Nevada Tax (3oin- 
missiem, D.C.Nev., 291 F.Supp. 530, affd., C.A„ 

439 F.2d 435. 
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92. U.S.—In re Nealc, D.C.Tex., 274 F.Supp. 969. 
94. Tax lien 

(6) Other instances. 

U.S.—Collector of Revenue Within and For the City of 
St. Louis, Mo. V. Ford Motor Co., C.C.A.Mo., 158 
F.2d 354. 

U.S. V. Certain Land Situated in Chy of St 
Louis, Mo., D,CMo^ ,51 F^Sopp. 80—U.S. v. 3 
Paroels of Land in Woodbury County, lowa, D.C. 
lowa, 198 F.Supp. 529. 
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96. U.S.—^Northern Illinois Corp. v. Bishop Distribut- 
ing Cq., D.C.Mich., 284 FJSupp. 121—Richter v. 
U.S., D.CPa,, 190 FSupp. 159, affd., CA., 296 
F.2d 509, cert. den.'82 S.Ct. 845, 369 U.S. 828, 7 
LEd.2d 793—U.S v. CUnton, D.C.N.Y., 260 
F.Supp. 84. 

Matter of Lake Hojatomg Wktcr Corp., Bkrtcy. 
NJ., 15 B.R. 411. 

Priority of federal lien 

U.S.—U.S. V. Kimbell Foods, Ino., Ga., 99 S.Ct 1448, 

440 U.S. 715, 59 L.Ed.2d 711, on remand CA., 600 
F.2d 478. 

UJ5. V. Osward A Hess Co., CA.Pa., 345 F.2d 
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Pri(»ities 

U.S.—U.S. V. KimbeD Foods, Inc., Ga., 99 S.Ct 1448, 
440 U.S. 715, 59 L.Ed.2d 711, on remand CA., 600 
F.2d 478. 

In re Pioneer Sample Book Co., C.A.Pa., 374 
F.2d 953. 

97. U.S.—In re Schindler, D.C.Mo.. 223 F.Supp. 512. 
N.Y.—Dime Sav. Bank of Brooklyn v. Beecher, 248 
N.Y.S.2d 1003,42 Misc.2d 747, mod. on oth. grds. 
260 N,y.S.2d 500, 23 AD.2d 297, app. dism. 216 
N.E2d 838, 17 N.Y.2d 725, 269 N.Y.S.2d 976, 
app. gr. 272 N.Y.S.2d 715, 26 A.D.2d 623, affd- 
221 N.R2d 561, 18 N.Y.2d 763, 274 N.Y,S.2d 901. 
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5. U.S.—Bumb V. U.S., C.A.Cal., 276 F.2d 729—Loye 

V. Denver U.S. Nat. Bank, C.A.Colo., 341 F.2d 
402. 

U.S.—Aviation Underwriters, Inc. v. WTAE 
Flying Club, D.C.Pa., 300 F.Supp. 341. 

Effecting renewal 

U.S.—In re ETC Inc., D.C.Mkh., 198 F.Supp. 53, 
revd. on oth. grds., C.A., 319 F.2d 291. 
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6. U.S.—U.S. V. Equitable Life Assur- Soc. of U.S., 

N.J., 86 S.Ct. 1561, 384 U.S. 323, 16 L.Ed.2d 593. 

U.S. V- Montgomery, D.C.Kan., 268 F.Supp. 
787. 

State law inapplicable in construing federal no- 
defidency clause 

U.S,—U.S. V. Haddon Haciendas Co., C.A.Cal.. 541 
F.2d 777. 

8. U.S.—In re McClain, CA.Okl, 447 F.2d 241, cert.' 
den. 92 S.Ct. 943, 405 U.S. 918, 30 L.Ed.2d 788. 

§ 189(11).-Marriage; Do- 

mestic Relations 

9.50. U.S.—Perez v. Gardner, D.C.Wis., 277 F.Supp. 
985. 

D.C.—Gloss V. Railroad Retircment Bd., CA., 313 
F.2d 568, 114 U.S.App.D.C. 177. 
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10. U.S.—Holland v. Ribicoff, D.COr., 219 F.Supp. 
274—Starace v. Celebrezze, D.C.Pa., 233 F.Supp. 
452. 

Validity of marri^e 

U.S.^—Metropolitan Life Ins, Co, v. Chase, C.A.NJ., 
294 F.2d 300. 

Fcirdl V. CcWsrezze, D.C.Tex., 232 F.Supp. 281. 

Common law marriage 

U.S.—Walls V. Cd^nezze, D.C.Tex., 215 F.Supp. 414. 
Annulment 

D.C.—Gcrardi v. Gerardi, D.C, 69 F.Supp. 296—Carr 
V. Carr, D.C, 82 F,Supp. 398. 

Spousal immnnity mle 

U.S;—Thum V. Bcech Akcjaft Corp.» D.CDel., 271 
F.Supp. 662. 

13. U.S.—Roberts V. Berry, CA.Tenn., 541 F.2d 607. 
15. U.S.—U.S. V. Yazell, CA.Tex., 334 F.2d 4H 
cert gr. 85 S.a. 651, 379 U.S, 957. 13 L.Ed.2d 
553-JU.S. V. Yazdl, Tcx., 86 ,S.Ct 500, 382 U.S. 
341, 13 LEd.2d 404. 

§ 189,(12).-- Mines and 

Minerals 
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22. U.S.»—Thaniiun Actynite Industries v. McLennan, 
CAColot, 272 F.2d 667—Pan Am. Petroleum 
Corp. V. Orr, CATcx., 319 F.2d 612. 

Mooie V. CampbdL D.CTcx.; 267 F.Supp. 126. 
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24. U.S.—New York State Natural Gas Corp. v. 
Swan-Finch Gas Developinent COrp., D.C.Pa., 173 
RSupp. 184, affd, CA., 278 F.2d 577. 
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28. U.S.— V. KeneitnaB, D.C La., 228 F.Supp. 
446, affa., C.A., 354 F.2d 46, ccrt, den. 86 S.Ct. 
1571, 384 U5. 951, 16 L.Ed.2d 548. 

29, U.S —^Wallis V. Pan Am. Petroleom Corp., La., 86 
S.a. 1301, 384 U.S. 63, 16 L.Ed,2d 369. on 
remand, C.A., 366 F.2tl 210. 

Duke V. Sun CHI Co., C.A.Tex., 320 F.2d 853, 
rch. den. 323 F.2d 518. 

Coiistrnctioa and effect of lease 
U.S.—Rogers v. Westhcmia CHI Co., CA.Kan., 291 F.2d 
726. 

§ 189(13).-Waters and 

Watercourses 
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30. U.S.—U.S. V. CJas & Oil Developroeat Co., D.C. 
Wash., 126 F.Suj^. 840, vac. on oth. grds., C.A., 
U.S. V. State of Wash., 233 F.2d 811. 

31, U.S,—^Federal Power Commisskra v. Niagara Mo- 
bawk Power Corp., 74 S.CX 487, 347 U.S. 239, 98 
L.Ed. 686—^Bonelli Cattle Co. v. Arizooa, Ariz., 
94 S.CL 517, 414 U.S. 313, 38 LEd.2d 526. reh. 
den. 98 S.Ct 1290. 434 U.S. 1090.55 L.Ed.2d 797. 

33. U.S.—UJS. V. CJas & Oil Dcvelopment Co., D.C. 
Wash., 126 F.Supp. 840, vac. on oth. grds., C.A., 
U.S. V. State of Wash., 233 F.2d 811. 
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35. U.S.—Ford Motor Co. v. Dallas Power & Light 
Co., C.A.Tex., 499 R2d 400. 

39- U.S.—Olympia Oyster Co. v. Rayonier Ina, D.C. 
Wash., 229 F.Supp. 855. 

§ 189(14).-WUls; Dece- 

dents’ Estates 
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40J0. U.S.r-TrimWe v. Grordon, IlL, 97 S.Ct 1459, 
430 U.S. 762. 52 L.Ed.2d 31. 

42. U.S.—Waldrup v. U.S., D.C.Miss., 499 RSupp. 
820. 

43. U,S.^Evans v. Abney, Ga., 90 S.Ct. 628, 396 U.S. 
435, 24 L.Ed.2d 634. 

In te Nissea’s Estate, C.A.N.C., 345 R2d 230— 
Byers v. Womack, C.A.In<I., 367 F,2d 816—Teller 
V. Kaufhmn, CA.Mo., 426 R2d 128. 
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48. Rig^ to succeed, etc. 

U.S.—Peyton's Estate v, C L R., C.A.Minn., 323 R2<i 
438. 

49. Soits agaiBSt personal r^esentttiye 

(6) Other instances. 

U,S^Haima v. Pluiper, CA.Mass., 331 R2d 157, revd. 
on oth. grds. 85 S.Ct 1136, 380 U5. 4«, 14 
L.Ed.2d 8. 
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50. U.S.—Doetsch v. Doetsch, C.A.IIL, 312 F2d 323 
—In re hTissen^s Estate, CA.N.C., 345 F.2d 230— 
Ransoro v. Bietman, C.A.Tex., 437 F.2d 513, cert. 
den. 91 SvCt 2205, 403 U.S. 904, 29 L.E<i2d 680, 

Swan V. Monette's Estate, D.CArk., 265 F5upp. 
362, affd.. CA., 400 R2d 274—Lowes v. First Nat 
Bank of Or.. D.COr., 295 FSupp. 260. 
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52. U.S.—Santa Fe Industries, Inc. v. Green, N.Y., 97 
S.Ct. 1292, 430 U.S. 462, 51 L.Ed.2d 480, on 
remand, C.A., 562 F.2d 4. 

Christiansen v. Mechanica! Contractors Bid De- 
poshory, C.A.Utah, 404 F.2d 324—U.S. v. Polizzi, 

C. A.CaI., 500 R2d 856, ccrt. den. 95 S.Q. 802, two 
cases, 803, 419 U.S. 1120, 42 LEd.2d 820. 

American Banker’s Ins. Co. of Flonda v. Colora- 
do Flying Academy, Inc., D.CColo., 93 F.R.D. 
135. 

ConsolidatitHi or merger 
(5) Effect of merger is controllcd by state Corporation 
law, 

U.S.—Brunswick Corp. v. St. Paul Fire and Marine Ins. 
Co., D.C.Pa., 509 RSupp. 750. 
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53. U S.—Honigman v. Green Giant Co., C.A.Minn., 
309 R2d 667, cert. den. 83 S.Ct. 934, 372 U.S. 
941, 9 L.Ed.2d 967. 

54. U.S.—Burks v. Lasker, N.Y., 99 S.Ct. 1831, 441 

U. S. 471, 69 L.Ed.2d 404. 

Glazer v. Glazer, C.A.La., 374 F.2d 390, cert. 
den. 88 S.Ct 100, 389 U.S. 831, 19 LEd.2d 90, on 
remand, D.C. 274 F.Supp. 471, on remand 278 
F.Supp. 476-Burg v. Hom, C.A.N.Y., 380 R2d 
897. 

Kaminsky v. Abrams, D.C.N.Y., 281 F.Supp. 
501. 
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55. U.S.—Preston Corp, v. Raese, D.C.W.Va., 236 
F.Supp. 135, affd., C.A., 377 R2d 263, cen. den. 
88 S.Ct. 294, 389 U.S. 931, 19 LEd2d 283. 

Ri^ts of purchaser of stock 
U,S.—Bankers Life & Cas. Co. v, Bcllanca Corp., C.A. 
IlL, 288 F.2d 784, cert. den. 82 S.Ct. 47, 368 U.S. 
827, 7 L Ed.2d 31. 

59. U.S.—Smith v. Abbate, D.CN.Y., 201 F.Supp, 
105. 
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60. U.S.—First Agr, Nat. Bank of Berkshire County 

V. State Tax Commission, Mass., 88 S.Ct, 2173, 
392 U.S. 339, 20 L.Ed.2d 1138. 

U.S. V. Manufacturers Hanover Trust Co., D.C. 
N.Y.. 231 F.Supp. 160. 

61. U.S.—Marvel Products, Inc. v, Fantastics, Inc., 

D. CConn., 296 RSupp. 783. 

Right to do biKiness within state 

U.S.—^Advance Indus. Sec., Inc. v. WilUam J. Bums 
Intem. Detective Agency, Inc., C.A.Ala., 377 R2d 
236, 

Mid-Continent Tei. Corp. v. Home Tei. Co., 
D.C.Miss., 307 RSupp. 1014. 

Local jnrisdictioa over foreign corporatipos 
U.S.—LTM Corp. v. Edward M- Livingston & Sons, 
Inc., D.C.Pa., 339 RSupp. 1270—In re Puerto Rico 
Air Disaster Litigation, D.C,Pucrto Rico, 340 
RSupp. 492. 

Law to state of incorpcniation applied 
U-S.—Issner v. Aldrich, D.C.Del., 254 RSupp. 696. 
AmeBabflky to ^T^rsity suit 
U.S.—Sumners v. Continental Copper & Steel Indus¬ 
tries, Inc., CA.OkI., 445 R2d 141. 

63.5.. UjS.—M cLeod v. Stevens, CA^.C, 617 R2d 
1038. 

Dopp V. American Electronic Laboratories, Inc., 
D.C.N.Y., 55 RR.D. 151. 

§ 189(16).-PubUc Utilities 

Library References 
Federal (Dourts «=>433. 


36 CJS 82 


page 513 

64. U.S.—Matter of Lake Hopateong Water Corp., 
Bkrtcy.LJ., 15 B.R. 411. 
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69. Federal law 

U.S.—^Spartus Corp. v, S/S Yafo, C.A.La., 590 F.2d 
1310. 

72. Assault by other i^issengers 

U.S.—Bullock V. Tamiami Trail Tours, Ina, D.C.Fla., 
162 F.Supp. 203, revd. on oth. grds., C.A., 266 
R2d 326. 

72.5. U.S.—Gnffm v. Missoun Pac. R. Co., C.A.La., 
413 R2d 99. 

73. U.S.—Southern Ry. Co. v. Hutchmgs, C.ATenn., 
288 F.2d 837. 

Collision with motor vehicle 

U.S.—Taylor v. Pennsylvania R. Co., D.CDeL, 246 
RSupp. 604, 
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77. U.S.—Maryland Cas. Co. v. Williams, C.A.Miss., 
377 R2d 389, 35 A.L.R.3d 275. 

Apparently contrary view 

U.S.—Aponte v, American Sur, Co. of N.Y., D.C.Puer- 
to Rico, 171 RSupp. 677, vac., C.A., 276 R2d 678. 

78. U.S.—Dunn v. Printing Corp. of America, D.C. 
Pa., 245 RSupp. 875. 

La.—Dupuy v. Demarest, App., 342 So.2d 263, writ 
den., Sup., 344 So.2d 3. 

State discovery nile as binding on federal court 

U.S.—Hili V. Greer, D.C.N.J., 30 F.R.D. 64. 

Reference tb liability insorance in trial of tort 
case 

U.S.—American Fidelity Fire Ins. Co, v. Hood, D.C. 
S.C., 37 RR.D. 17. 
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79. U.S.—Samnelson v. Susen, C.A.Pa„ 576 F,2d 546. 

Countenrailing fedmral policy may override state 

law in particular circumstances 

U.S,—Brown v. Pyle, CA.Miss., 310 R2d 95—Banco 
Nacional de Cuba v. Satbatino, N.Y., 84 S.Ct- 923, 
376 U.S. 398, 11 L.Ed.2d 804., 

Istituto Per Lo Sviluppo Economico Dell’ Italia 
Meridionale v. Sperti Products, Inc., D.C.N.Y., 47 
RRD. 310. 

80. U5.—Lunxmus Co. v. Commonwealth Oil Refin- 
ing Co., D.CN.Y., 195 RSupp. 47. 

83. U.S.—Bartak v. BeU-Galyardt & Wells, Inc., C.A. 
S.D., 629 R2d 523. 

Separate statement of punitiTe damages in yer- 
dict 

U.S.—Ford Motor Credit Co. v. HiH, D.C.Mo., 245 
F.Supp. 796. 

84, NJ.—Constant v. Pacific Nat. Ins. Co., 201 A.2d 
405. 84 N.J.Super. 211. 

87. U.S.—^Johnson v. Buckley, C.A.Miss., 317 F,2d 
644. 
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88 . U.S.—Parker v. Heresz, C.A.Ind.. 295 R2d 731— 
Maryland Cas. Co. v. Williams, C.A.Miss., 377 
R2d 389, 35 A.L.R.3d 275—Zunamon v. Brown, 
CA.Ark.. 418 R2d 883. 

Oeaves v. De Lauder, D.CW.Va., 302 F.Supp. 
36-Kline v. McCorkIe, D.CVa., 330 RSupp. 
1089. 

In re Poole, Bkrtcy.Ohio, 15 B.R. 422. 

89. U.S.—^Ariderson v. Southern Bdl Tei & Tei. Co., 
D.C.Ga., 209 F.Supp. 921— In re Air Crash Disas- 
ter-Near Chicago, 111., on May 25, 1979, D.C.III., 
526 RSupp. 226. 
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90. U.S.—Gibson v. Blair, C.A.La., 467 F.2d 842. 

Martz V. Miller Bros. Co., D.C.Del., 244 F.Supp. 
246—Coastal Air Service, Inc. v. Tarco Aviation 
Service, Inc., D.CGa., 301 F.Supp. 586. 

91. Penalty for imsuccessfiil appeal 

U.S.—Affholder, Inc. v. Southern Rock, Inc., C.A. 
Miss., 746 F.2d 305, overraling Walters v. Inexco 
Oil Co., 725 F.2d 1014; Procter v. Gissendaner, 
587 F.2d 182. 

92. U.S.—Sandstrom v. Montana, Mont, 99 S.Ct. 
2450, 442 U.S. 510, 61 L.Ed.2d 39, on remand 603 
P.2d 244, 184 Mont. 391. 

Worthington Corp. v, Lease Management, Inc., 

C. A.Mich., 352 F.2d 24, cert. den. 86 S.Ct. 1068, 
383 U.S. 937, 15 L.Ed.2d 854—Maryland Cas. Co. 
V. Williams, C.A.Miss., 377 F.2d 389, 35 A.L.R 3d 
275. 

Res ipsa loquitur 

(1) U.S.—Simmons v. City Stores Co., C.A.Ala., 412 
F.2d 897. 

Oresman v. G. D. Searle & Co., D.C.R.I., 321 
F.Supp. 449—Handy v. Uniroyal, Inc., D.C.Del, 
327 F.Supp. 596. 

(8) Other matters. 

U.S.—United Air Lines, Inc. v. Wiener, C.A.Cal., 335 
F.2d 379, cert. dism. 85 S.Ct. 452, 379 U.S. 951, 13 
L.Ed.2d 549—Helene Curtis Industries, Inc. v. 
Pruitt, C.A Tex., 385 F.2d 841, cert. den. 88 S.Ct. 
1806, 391 U.S. 913, 20 L.Ed.2d 652. 
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93. U.S.—Sandstrom v. Montana, Mont., 99 S.Ct. 
2450, 442 U.S. 510, 61 L.Ed.2d 39, on remand 603 
P.2d 244, 184 Mont. 391. 

Maryland Cas. Co. v. Williams, C.A.Miss., 377 
F.2d 389, 35 A.L.R.3d 275. 

94. U.S.—Santosky v. Kramer, N.Y., 102 S.Ct. 1388, 
455 U.S. 745, 71 L.Ed.2d 599, on remand 453 
N.Y.S.2d 942, 89 A.D.2d 738, app. den. 445 
N.E.2^ 656, 58 N.Y.2d 605, 459 N.Y.S.2d 1029. 

Product Promotions, Inc. v. Cousteau, C,A.Tex, 
495 F.2d 483. 

Travelers Corp. v. Kaminski, D.C.Md,, 304 
F.Supp. 481. 
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95. U.S.-—Sheptur v. Procter & Gamble Distributing 
Co., C.A.Mich., 261 F.2d 221, 79 A.L.R.2d 476, 
cert. den. 79 S.Ct. 1136, 359 U.S, 1003, 3 L.Ed2d 
1031. 

U.S. ex rei. Brothers v. Rundlc^ D.C.I^., 302 
F.Supp. 402—dones v, Haskins, D.C.Ohio, 343 
F.Supp. 645, affd., C.A., 459 F.2d 479, cert den. 93 

S.a. 333, 409 U.S, 990, 34 L.Ed.2d 257. 

96. U.S.—Galbraith v. Hartford Fire h». Co., C.A. 
NJ., 464 F,2d 225—Samuelson v. Susen, C.A.Pa., 
576 F.2d 546. 

Green v. Philaddphia Gas Works, D.CPa., 333 
F.Supp. 1398, affd., C.A.. 478 F.2d 313. 

Parol evidence mle 

(1) U.S.—Harvillc Rose Service'v. Kdk^ Co., CA. 
Tex., 448 F.2d 1346, cert. den. 92 SwCt 1248, 405 U.S. 
987, 31 L.Ed.2d 453—^Vanston v. Connccticut General 
Life Ins. Co., CA.Tex., 482 F.2d 337. 

In re W. T, Grant Co., D.CN.Y., 1 B.R. 516. 
(3) U.S.—Pium Trec, Inc. v. N. K. Winston Cprp., 
D.C.N.Y.. 351 F.Suppv 80. 

(6) Other matters. 

Freeman v. Continental Gin Cb., CA-Miss., 381 
F.2d 459, reh. den. 384 F.2d 365—Merchants Nat 
Bank Sc Trust Co. of Indianapolis v. Professional 
Men*s Ass'n, C.A.Tex., 409 F-2d 600, cert. den. 90 
S.Ct 567, 396 U.S. 1009,24 LEd.2d 501—Baker v. 
Rapport, CA.Puerto Rico, 453 I^.2d 114L 

Privil^ed commniiicatioiu 

U.S.—^Burden v. Church of Scientology of Califonua, 

D. CJFla., 526 F.Supp. 44. 

Lukee Enterprises, Inc. v. New York Life Ins. 
Co., D.C.N.M., 52 F.R.D. 21. 

Competens of witnesses 

U.S.—^Hortman v. Henderson, CADI., 434 F.2d 77. 


97. U.S—Castilleja v. Southern Pac. Co., C.A.Tex-, 
445 F.2d 183. 

Shannon v. Cupp, D.C.Or., 294 F.Supp. 1113. 
In federal prosecuticMis 

U S.—U.S. V. Spoonhunter, C.A.Wyo., 476 F.2d 1050. 
Wben qnestion of privilege govemed by federal 
law 

U.S.—In re Grand Jury Proceedings, CA.Tex., 517 
F.2d 666, reh. den. 521 'F.2d 815, two cases. 
Gaison v. Scott, D.C.Hawaii, 59 F.R.D. 347, 

98. U.S.—Mutual Life Ins. Co. of New York v. Bohl- 
man, C.A.Okl., 328 F2d 289—Croom v. Ficdler, 
C.A,Tenn., 341 F.2d 909—Renfro Hosiery Mills 
Co. V. National Cash Register Co., C.AN.C., 552 
F.2d 1061. 

99. Jury trial 

(3) Other instances. 

U.S.—Womble v, J. C. Penney Co., C.A.Tenn., 431 
F.2d 985. 
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1. U.S.—Reycs v. Wyeth Laboratories, CA.Tex., 498 
F.2d 1264, cert. den. 95 S.Ct 687, 419 U.S. 1096, 
42 L.Ed.2d 688. 

Propriety of charge determined by state law 
U.S.—Powers v. Gilmour, CA.Ga., 297 F.2d 138—Cas- 
tillqa V. Souihem Pac. Co., C.A.Tex., 406 F.2d 
669, app. after remand 445 F.2d 183. 

Snbstance of instructions 

U.S.—Smith V. MUl Creek Court, Inc., C.A.Colo., 457 
F.2d 589. 

4. U.S.—Moore v. Duckworth, 99 S.Ct. 3088, 443 

U.S. 713, 61 L.Ed.2d 865. 

Farmers Co-op. Elevator Ass’n Non-Stock of Big 
Springs, Neb. v. Strand, C.A.Neb., 382 F.2d 224, 
cert. den. 88 S.a. 589, 389 U.S. 1014, 19 L.Ed.2d 
659, reh. den. 88 S.Ct 815, 390 U.S. 913, 19 
L.Ed.2d 887—^Vandcrcook and Son, Inc. v. Thome. 
CA.Fk.. 395 F.2d 104. 

Shannon v. Cupp, D.COr., 294 F.Supp. 1113. 
Degree or quantum of pwf required 
(3) To establish purposeful discrimination held mat- 
ter of federal law. 

U.S.—Swain v. State of Ala., Ala., 85 SQ. 824, 380 
U.S. 202, 13 L.Ed.2d 759, n*. den. 85 S.Q. 1528, 
381 U.S. 921, 14 L-Ed.2d 442. 

Held federal question 

U.S.—Misco-United Supply, Inc. v. Petroleum Corp., 
C.A.Tex., 462 F2d 75—New England Merchants 
Nat. Bank v. Roscnfield, C.A.Fla., 679 F.2d 467, 
cert. den. 103 S.Ct. 819,459 U.S. 1173, 74 L.Ed.2d 
1017. 

5. U.S.—Sheptur v. Procter & GamWe Distributing 

Co.. C.A.Mich., 261 F.2d 221, 79 A.L.R.2d 476, 
cert. den. 79 S.a. 1136, 359 U.S. 1003, 3 L.Ed.2d 
1031. 

6. U.S.—^Presser Royalty Co. v. Chase Manhattan 

Bank, C.A.N.Y., 272 F.2d 838—Sheptur v. Proc¬ 
ter & Gamble Distriboting Co., CA.Mich., 261 
F.2d 221, 79 AL.R.2d 476, cert den. 79 SXX 
1136, 359 U.S. 1003, 3 .L.Ed.2d 1031—Louisville 
Gas Sl Elee. Co. v. American Ins. Co., C.A.Ky., 
412 F.2d 908. 

Shelton v. Jones, D.CVa., 272 F.Supp. 139. .. 
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7. U.S.—Gold v. National Sav. Bank of City of Alba- 

ny, C.A.Tenn., 641 F.2d 430, cert. den. 102 S.Ct 
116, 454 U.S. 826, 70 L.Ed.2d 100. 

Testing sufficiency of drcmastantial erMence 

U.S.—Bennett v. Wood, CA.Ark., 271 F.2d 349. 

9. Functiona in contract Interpretatlon 

U.S.—^Meycrs v. Sclznick CIo„ CA.N.y., 373 F.2d 218. 

10. 'U.S.—Rand v. Underwriters at LloycTs London 
Subscribing Lloyd*s PoHcy No. DB6/234, C.A. 
N.Y., 295 F2d 342, cert. den. 82 S.Ct. 603, 368 
U.S. 988, 7 L.Ed.2d 525—Shirey v. Louisvilk & 
N.R. Co., CAFla., 327 F2d 549—General Mo¬ 
tors Corp. V. Muncy, CA.Tex., 367 F.2d 493, cert. 


den. 87 S.a. 1476, 386 U.S. 1037, 18 L.Ed.2d 600, 
reh. den. 87 S.O. 2105, 388 U.S. 924, 18 L.Ed.2d 
1378—Chicago, R.L & P. Ry. Co. v. Howell, 
C.A.Okl., 401 F.2d 752. 

11. U.S.—Prudential Ins. Ca of America v. Schroe- 
der, C.A.Tex., 414 F.2d 1316, cert den. 90 S.a. 
751, 396 U.S. 1058, 24 L.Ed.2d 752. 

The minimum Standard of proof 
mandated by due process is a question 
of federal law which the Supreme 
Court may resolve. 

12.5. U.S.—Santosky v. Kramer, N.Y., 102 S.Ct 
1388, 455 U.S. 745, 71 L.Ed.2d 599, on remand 
453 N.Y.S.2d 942, 89 A.D.2d 738, app. den. 445 
N.E.2d 656, 58 RY.2d 605, 459 N.Y.S.2d 1029. 

15. U.S.—Procella v. Beto. D.C.Tex,, 319 F.Supp. 
662. 

16. U.S.—Blue Diamond Coal Co. v. United Mine 
Workers of America, CA.Ky., 436 F.2d 551, cert. 
den. 91 S.Ct 1525, 402 U.S, 930, 28 L.Ed.2d 863. 

17. U.S.—Sitton v. U.S., CA.Tex., 413 F.2d 1386, 
cert. den. 90 S.a. 1118, 397 U.S. 988, 25 L.Ed.2d 
395. 

Accutest Corp. v. Accu Test Systems, Inc., D.C. 
Mass.^ 532 F.Supp. 416. 

18. U.S.—Cook V. Kuljian Corp., D.CPa., 201 
F.Supp. 531. 
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20. U.S.—Marsh v. Buckcye S.S. Co., D.COhio, 330 
F.Supp. 972—^Holmes v. Silver Cross Ho^ital of 
Joliet, IU., D.CIll, 340 F.Supp. 125. 

State iaw not foUowed 

U.S.—^James v. Home Const Co. of Mobile, Inc., C.A. 
Ala., 621 F.2d 727. 

21. U.S.—^Hall V. E. I. Du Pont De Nemoura & Co., 
Inc., D.CN.Y., 345 F.Supp. 353. 

State venue statute 

U.S.—Middlesworth v. Kansas City Athletics Division 
of Chas. O. Finley, D.C.Fla., 293 F.Supp. 296. 

22. U.S.—Wright V. Bell, D.C.Mont., 225 F.Supp. 
746. 

However, in a diversity case, venue, 
being a substantive right, is govemed 
by state law.^-^ 

23.5. U.S.—Stili V. Rossville Crushcd Stone Co., C.A. 
Tenn., 370 F2ri324, cert den- 87 S.Ct 2030, 387 
U.S. 918, 18 L.Ed,2d 970. 

Where claim arose 

U.S.—Philadelphia Housing Aothoriity v. American Ra¬ 
diator & Standard Sanitary D.C.Pa., 291 

RSupp. 252. 

Ryan v. Glenn, D.CMm., 52 F.ILD. 185. 

24. For a discusrion Non-Resident Motorists Ser¬ 
vice of Process Apts, notice rcquirements, see 33 
F.ILD. 151. 

Fedoal venue statute prev^ over Tenue furoTi- 
sions of state law 

U.S.—Brown v. Pyle, CA.Miss., 310 F.2d 95. 

25. U.S.—FarreU v. Piedinont Aviation, Inc., CA. 
N.Y., 411 F.2d 812, cert. den. 90 S.Ct 103, 396 
U.S. 840, 24 L.Ed.2d'91—Riggle v. State of Cal., 
CACai, 577 F.2d 579. 

Stafford-Higgins Industries, Inc. v. Gaytone Fab- 
ries, Inc., D.CN.Y., 300 F.Supp. 65. 

31. U.S.—Brennan v. Rooney, 139 F.Supp. 484— 
Lowzance v. Central Illinois Public SeiMce Co., 
161 "F.Supp. 656—Booth v. General Dynamics 
Corp., D.CUL, 264 F.Supp. 465. 

Suit by state attorney general as parens patriae 
of citizens 

U5,—Philaddpliia Housing Authority v. American Ra¬ 
diator Standard Sanitary Coip., DXLPa., 309 
F.Supp. 1057. 
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33. U.S.—Longbottom v. Swaby, C.A.Fla., 397 F.2d 

45. 

Gecffge A. Fulkr Co. v. Coastal Plains, Inc., 
D.CLa., 290 RSupp. 911. 

Real party in interet for dirersity jnrisdictioa 
U.S.—Peter Kiewit Sons Co. v. South Dakota State 
Highway Canmission for and wi Bdialf of Dept. of 
Highways, State of S.D., D.C.S.D., 269 F.Supp. 
333. 

35. U.S.—^Bums V. Tumer Const. Co., D.C.Mass., 265 
F.Supp. 768. 
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46. U.S.—^ApODte V. American Sur. Co., of N.Y., 
D.C.Puerto Rico, 171 F.Soi^. 677, vac., C.A., 276 
F.2d 678. 

Other matters with respect to action 
by injured party against insurer have 
b^n adjudicated.'^-^ 

46.5. Law of fomnt, induding conflicts rule, 
Ihat law of iriace of twt «mtrols matters of 
substance, applied 

U.S.—Posncr v. Travelers Irs. Co., D.C.Ul., 244 
F.Supp. 865. 

47. U.S.—^SimmoRS v. Continental Cas. Ca, D.C. 
Neb., 285 F.Supp. 991, affd., C.A., 410 F.2d 881. 

Saffideacy of pleadiog is a question of federal law, 
U.S.—First Nat. Bank of Guthrie Ccnter v. Anderson, 
lowa, 46 S.Q, 135, 269 U.S. 341, 70 LEd. 295— 
Staub V. Qty of Baxley, Ga., 78 S.Ct. 277, 355 U.S. 
313, 2 L.Ed.2d 302. 

49. U.S.—Ayers v, Ackennan, D.C.S.C., 324 F.Supp. 
814. 

53. State decisions as to relatioa back 
U.S.—Martz v. MiBer Bros. Co., D.C.DeL, 244 F.Supp. 
246. 
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55. U.S.—Mountaire Feeds, Inc. v. Agro Impex, S.A., 
C.A.Ark., 677 F.2d 651. 

Coniglio V. Holky, D.CIowa, 38 F.R-D. .^02. 

56. U.S.—^Fraley v. Chesapeake & O. Ry. Ca, C.A. 
Pa., 397 F.2d 1, on remand 294 F.Supp. 1193. 

58. U.S.—^Wilkerson v. Fortuna Corp., CA-Tex., 554 
F.2d 745, cert, den. 98 S.Q. 430, 434 U.S. 939, 54 
L.Ed.2d 299. 

Mcmtclair Electronics, Inc. v. Electra/Midland 
Corp., D.C.N.Y., 326 F.Supp. 839. 

Interpretation of state statute, etc. 

U.S.—Mechanical Contractors Ass’n of America, Inc. v. 
Mechanical Contractors Ass^n of Northern Cal., 
Inc., CA.Cal., 342 F.2d 393. 

Throwing Corp. of America v. Deering Millikai 
Research Corp., D.CN.C., 302 F.Supp. 487. 

Since the pnblkatloii of Corpus Juris Secandum, tbe 
case of Shawe v. Wendy WUson, Inc., D.CN.Y,, 171 
F.Supp. 117 has been reveiscd, the court holdixtg that 
the question is controUed by federal law. 

U.S.—Shawe v. Wendy Wilson, Inc., C.A.N.Y., 282 
F.2d 508. 

59, U.S.—Waltham Prccision Instrument Co, v, 

McDonneB Aircraft Corp., CA-Mass,, 310 F.2d 

20 . 

CJS. dted in Green v. Robertshaw-Fulton Con¬ 
trols Co., D.CInd., 204 F.Supp. 117, 128, 29 
F.R.D. 490, 501—Thielc Engineering Co. v. Wel- 
don Farm Products, Inc., D.C.Minn., 224 F.Supp. 
809—^Williams v. Connolly, D.C.Minn,, 227 

' F.Supp. 539. 

61. U.S.—Waltham Prccision Instrument Co. v. 

McDonnell Aircraft Co^., C.A.Mass., 310 F.2d 
20—Simpkins v. Council Mfg. Corp., C.A.Mo., 
332 F-2d 733. 

62. U.S.—Ross V. Venezuclan-American Independent 
Oil Producers Ass’n, D.C.DeL, 230 F.Supp, 701. 


Federal law applicable 

U.S.—McNeely v. Clayton & Lambert Mfg. Co., D.C. 
Minn., 292 F.Supp. 232. 
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The question of personal jurisdiction 
over a non-resident in a diversity case 
may depend on the longarm statute of 
the state of the forum.^^ 

62S. U.S. — Bethany Auto Sales, Inc. v. Aptco Anto 
Auction, Inc., C.A.Ariz., 564 F.2d 895—ScuUin 
Steel Co. V. National Ry. Utilization Corp., C.A. 
Mo., 676 F.2d 309. 

Malinow v. Eberly, D.C.Md., 322 F.Supp. 594— 
Conwed Corp. v, Nortene, S.A., 404 F.Supp. 497— 
Wilboum V. Mostek Corp., D.C.C 0 I 0 ., 537 F.Supp. 
302. 

67. U S.—Kossick V. United Fruit Co., D.C.N.Y., 166 
F.Supp. 571. affd., CA.. 275 F.2d 500, revd. 81 
S.Ct. 886, 365 U S. 731, 6 L.Ed.2d 56. reh. den. 81 
S.Ct. 1657, 366 U.S. 941, 6 L.Ed.2d 852. 

68. U.S.—State of Md. for Use of Gliedman v. Capital 
Airlines, Inc., D.C.Md., 267 F.Supp. 298. 

69. Conditional order 

U.S.—LumberTiien’s Mut. Ins. Co, v. Massachusetts 
Bonding & Ins. Co., C.A.Va., 310 F.2d 627. 

74. U.S.—U.S. V. Hdz, C.A.Mich., 314 F.2d 301. 
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78. U.S.—MeCann v. Chicago, G.W. Ry. Co., D.C. 
Minn,, 191 F.Supp. 730—United Pac. Ins. Co. v. 
Timber Access Industries- Co., D.C.Or., 277 
F.Supp. 925. 

81. U.S.—Shadis v. Beal, D.C.Pa., 520 F.Supp. 858, 
affd., CA., 685 F.2d 824, cert. den. 103 S.Ct. 300, 
459 U.S. 970, 74 L.Ed.2d 282. 

State law cantrolUng 

U.S.—Henning v. Lake Charles Harbor and Terminal 
Dist., CA.La., 387 F.2d 264, app. after remand 409 
F.2d 932 

lide V. Cline, D.C.Aric., 537 F.Supp. 643. 

82. U.S.—Petition of Merry Queen Transfer Corp., 
D.CN.Y., 269 F.Supp. 812. 

84. S«nirity reqaireinent applicable to pedent 
plflim 

U.S.—^Weitzen v. Keams, D.C.N.Y., 262 F.Supp. 931, 
afid., CA., 388 F.2d 310. 

85, U.S.—Wdtzen v. Keams, D.C.N.Y., 262 F.Supp. 
931, affd,, C.A., 388 F.2d 310. 

88. Attomey fees 

U5.—In re Schrader Body, Inc., D.C.Pa., 315 F.Supp. 
1349. 

Other cases have been adjudicated 
on the matter of attomey^s fees.®^-^ 

883. State law held appbcable 

U.S.—Bulova Watch Co. v. Rogers-Kent, Inc., D.C. 
S.C., 181 F-Supp. 340—Bass v. Spitz, D.C.Mich., 
522 F.Supp. 1343—^Brown v. Joinder Intem., Inc., 
D.CGa., 523 F.Supp. 333. 

89. Question of state law 

U.S.—Application of Cochran, D.C.Neb., 434 F.Supp. 
1207. 
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91. U.S.—^Arteiro v. Coca Cola Bottling, Midweat, 
Inc-. D.CMinn., 47 F.R.D. 186. 

Jury verdict 

(2) Other instances. 

U.S,—Chesapeake & O. Ry. Co. v, Bamaby, CA.Mich., 
414 F.2d 309. 

Reversal f<w new trial 

U.S.—Gault V. Poor Sistm of St. Frances Seraph of 
Perpetual Adoration, Inc., CA.Tenn., 375 F.2d 
539. 


§ 191. Creation and Constitution 
Library References 
Federal Courts «=»441. 

1. U.S.—Vermont v. New York, Vt., 94 S.Ct. 2248, 

417 U.S. 270, 41 L.Ed.2d 61. 

2. U,S. Supreme Court Rules 

Rules of the Supreme Court of the United States, 
Rule 1 et seq. 

§ 193. In General 
Library References 
Federal Courts «=>442. 

3. U.S.—Marshall v. Gibson’s Products, Inc. of Plano, 

C.A.Tex., 584 F.2d 668. 

4. U.S.—Barthuli v. Board of Trustees of |efferson 

Elementary School Dist., CaL, 98 S.Ct. 21, 434 
U.S. 1337, 54 L.Ed.2d 52. 

Perduc v. Supreme Court of U.S., C.A.Cal., 439 
F.2d 806. 

Spindel v, Spindel, D.C.N.Y., 283 F.Supp. 797. 

Original jurisdiction of Supreme 
Court is conferred not by Congress but 
by Constitution.'^-* This jurisdiction is 
self-executing and needs no legislative 
implementation.'^' 

4.5, U.S.—Califomia v. Arizona, 99 S.Q. 919, 440 
U.S. 59. 59 L.Ed.2d 144. 

4.10. U.S.—Califomia v. Arizona, 99 S.Ct 919, 440 
U.S. 59, 59 L.Ed.2d 144. 

5. U.S.-^pindel v. Spindel, D.CN.Y., 283 F.Supp. 

797. 

Pnrpose 

U.S.—Burch V. Goodyear Tire & Rubber Co., D.CMd., 
420 F.Supp. 82, affd., CJV., 554 F.2d 633. 

7. U.S.—Marshall v. Gtbson*s Products, Inc. of Plano, 
C.A.Tex., 584 F.2d 668. 

10. U.S.—Utah V. U.S., 89 S.Q. 761. 394 U.S. 89, 22 
L.Ed.2d 99—Illinois v. City of Milwaukee, Wis., 
92 S.Q. 1385, 406 U.S. 91, 31 L.Ed.2d 712— 
Washington v. General Motors Corp., Wash., 92 
S.Q. 1396, 406 U.S. 109, 31 L.Ed.2d 727. 

Original jurisdiction of the United 
States Supreme Court is not an alter- 
native to redress of grievances which 
can be sought in a normal appellate 
process if the remedy is timely 
sought.^®-^ 

10.5, U.S.—Illinois v. Michigan, 11!.. 93 S.Q. 29, 409 
U.S. 36, 34 L.Ed.2d 42. 
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12. U.S.—Illinois v. City of Milwaukee, Wis., 92 S.Q. 
1385, 406 U.S. 91, 31 L.Ed.2d 712. 

The question of whether a case is 
appropriate for the exercise of original 
concurrent jurisdiction concems the 
seriousness and dignity of the claim 
and tho availability of altemative fo- 
rums.^?-* 

12.5. U.S.—Illinois v. Qty of Milwaukee, Wis., 92 
S.Q. 1385, 406 U.S. 91, 31 L.Ed.2d 712. 

14.5. U.S.—BeU v. State of Md., Md., 84 S.Q. 1814, 
378 U.S. 226, 12 L.Ed.2d 822. on remand 204 
A.2d 54, 236 Md. 356. 

§ 194. Actions to Which State is a 
Party 

Library References 
Federal Courts «»442. 
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16. Concurrent jurisdiction 

U.S.—State of Tex. v. Pankey, C.A.N.M., 441 F.2d 236. 

(2) Supreme G)urt and federal district courts have 
concurrent jurisdiction of actions by States against cor- 
porations and trade associations, and the Supreme Court 
may decline to exercise original jurisdiction, 

U.S.—Washington v. General Motors Corp., Wash., 92 
S.Q. 1396, 406 U.S. 109, 31 L.Ed.2d 727. 

pa^ 530 

18, Requisites of justiciable controversy 

U.S.—Pennsylvania v. New Jersey, 96 S.Ct 2333, 426 
U.S. 660, 49 L.Ed.2d 124—Maryland v. Louisiana, 
101 S.a. 2114, 451 U.S. 725, 68 L.Ed.2d 576. 

Existence of controTersy 
(8) Other malters. 

U.S.—State of Ariz. v. State of Cal., Ariz. & Cal., 83 
S.Ct. 1468, 373 U.S. 546, 10 L.Ed.2d 542, decree 
cntered 84 S.Ct. 755, 376 U.S. 340, 11 LEd.2d 757, 
am. on oth. grds. 86 S^Q. 924, 383 U.S, 268, 15 
L.Ed.2d 743—Pennsylvania v. New Jersey, 96 S.Ct. 
2333, 426 U.S. 660, 49 L.Ed.2d 124. 
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22. Escheat of undisbursed money held by 
telegraph company 

U.S.—W.U. Tei. Co. V. Com, of Pa., by Gottlieb, Pa., 
82 S.a. 199, 368 U.S. 71, 7 L.Ed.2d 139. 

page 532 

25. U.S.—Maryland v. Louisiana, 101 S.Ct. 2114, 451 
U.S. 725, 68 L.Ed.2d 576. 

31. Effect of Yoluntary submission to state 
court jurisdiction 

N.J.—Com. of Pa. v. Kervick, 274 A.2d 626, 114 
N.J.Super. 1, revd. on oth. grds. 288 A.2d 289, 60 
NJ. 289. 

32. U.S.—Nebraska v. lowa, lowa, 92 S.Ct. 1379, 406 
U.S. 117, 31 L.Ed,2d 733—Califomia v. Texas, 
102 S.a. 2335, 457 U.S. 164, 72 L.Ed.2d 755, reh. 
den. 103 S.a. 14, 458 U.S. 1131, 73 L.Ed.2d 1401. 

"States** does not include poUtical subdirisions 
If.S.— Illinois V. City of MUwaukce, Wis., 92 S.a. 1385, 
406 U.S. 91, 31 L.Ed.2d 712, 
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35. U.S.—Pennsylvania v. New Jersey, 96 S.a 2333, 
426 U.S. 660, 49 L.Ed.2d 124. 

36. U.S.—Hawaii v. Standard Oil Co. of Cal., Hawaii, 
92 S.a. 885, 405 U.S. 251, 31 LEd.2d 184. 

Interests sufficient to give original jurisdiction 
(7) Other mattcrs. 

U.S.—State of Ariz. v. State of CaL, Ariz. & Cad., 83 
S.Ct, 1468, 373 U.Su 546, 10 LEd.2d 542, decree 
enteied 84 S.a 755, 376 U.S. 340, II LEd.2d 757, 
am. on oth. grds. 86 S.a. 924, 383 U.S. 268, 15 
L.Ed.2d 743. 

Escheat of property 

U.S.—State of Tex. v. State of NJ., 85 S.Ct. 626, 379 
U.S. 674, 13 L.Ed.2d 596, op. supp. 85 S.a. 1136, 
380 U.S. 518, 14 L.Ed.2d 49, motion den. 85 S.Ct. 
1762, 381 U.S. 931, 14 L.Ed.2d 698, motion den. 85 
S.a 1795, 381 U.S. 948, 14 L.Ed.2d 723. 

Intarention 

U.S,—state of Tex, v. State of N J., 85 S.Ct. 626, 379 
'U.S. 674, 13 L.Ed.2d 596, op. supp. 85 S.a 1136, 
380 U.S. 518, 14 L.Ed.2d 49, motion den. 85 S.a 
1762, 381 U.S. 931,14 L.Ed.2d 698, motion den. 85 
S.a 1795, 381 U.S. 948, 14 L.Ed.2d 723. 

37. U.S. —Pennsylvania v. New Jersey, 96 S.a. 2333, 
426 U.S. 660, 49 L.Ed.2d 124. 

Violation of Eleventh Amendment to Constitu- 
, j tioir 

U.S.—Hawaii v. Standard OU Ca of Od., Hawaii, 92 
S.a 885, 405 U.S. 251, 31 LJEd.2d 184. 

The term “states"' as used in the 
statute conferring on the Supreme 
Court exclusive jurisdiction of all con- 


troversies between two or more states 
does not include political subdivi- 
sions.^’ ^ 

37.5. U.S,— IlhnCMS v.‘ City of Milwaukee, Wis., 92 
S.Ct. 1385, 406 U.S. 91, 31 L.£d.2d 712. 

38. U.S.—Nebraska v. lowa, Neb., 92 S.a 1379, 409 
U.S. 117, 31 L.Ed.2d 733—Ohio v. Kentucky, 
Ky., Ohio, 93 S.Q. 1178, 410 U.S. 641, 35 
L.Ed.2d 560—Vermont v. New York, N.Y., 94 
S.a 2248, 417 U.S. 270, 41 L.Ed2d 61. 

Aetion held not to inytdye state boundary dis- 
pnte 

U.S.—Uhlhom v. U.S. Gypsum Co., C.A.Ark., 366 
F.2d 211, cert. den. 87 S.Q. 753, 385 U.S. 1026, 17 
L.Ed.2d 674. 

Adoption of consent decree as not “compacf* 
reqniring congressional consent 
U.S.—New Hampshire v. Maine, 96 S.Ct. 2113, 426 
U.S. 363, 48 L.Ed.2d 701. 

page 534 

40. U.S.—^Illinois v. City of Milwaukee, Wis, 92 S.Ct. 
1385, 406 U.S. 91, 31 L.Ed.2d 712—Califomia v. 
Texas, 102 S.Ct. 2335, 457 U.S. 164, 72 L.Ed.2d 
755, reh. den. 103 S.Q- 14, 458 U.S. 1131, 73 
L.Ed.2d 1401. 

42. Temporary iidnnction denied 
U.S.—State of Tex. v. State of NJ., 85 S.Ct. 626, 379 
U.S. 674, 13 L.Ed.2d 596, op. supp. 85 S.Ct. 1136, 
380 U.S. 518, 14 L.Ed.2d49, motion den. 85 S.Ct 
1762, 381 U.S. 931, 14 L-Ed.2d 698, motion den. 85 
S.a. 1795, 381 U.S. 948, 14 L-Ed.2d 723. 

The United States Supreme Court 
has held that where the Illinois Di¬ 
rector of Insurance as liquidator of a 
workmen^s compensation insurer was a 
party to a case decided by the Supreme 
Court of Michigan and in which liabili- 
ty was imposed on the insurer^s rein- 
surer, review of the Michigan decision 
should have been sought in that case 
by means of a petition for a writ of 
certiorari and it would deny the motion 
of the State of IDinois for leave to file 
a eomplaint against Michigan on the 
theory that a reciprocal treaty between 
Illinois and Michigan was violated by 
the decision."*^-’ 

42.5. U.S.—lUinois v. Michigan, IU., 93 S.Q. 29, 409 
U.S. 36, 34 L.Ed.2d 42. 

45. U.S.—U-S. V. Alaska, Alaska, 95 S.a 2240, 422 
U.S. 184, 45 L.Ed.2d 109, <m remand, C.A., 519 
F.2d 1376, reh, den. 96 S.a 159, 423 U.S. 885.46 
LEd.2d 116—Califomia, cx rd., State Lands 
Com’n V, U.S., 102 S.Ct 2432, 457 U.S. 273, 73 
LEd-Td 1, reL den. 103 S.a lA 458 U.S. 1131, 
73 L.Ed.2d 1401. 

U.S. V. State of Cal., C.A.Cal., 328 FJd 729, 
cert. den. 85 S.Ct. 34, 379 UJS. 817, 13 L,Ed.2d 29. 
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A9, U.5.—Califomia v. Arizona, 99 S.a 919, 440 
U.S. 59, 59 L.Ed.2d 144. 

U.S. V. State of CaU. CA-CaL, 328 F.2d 729, 
cert. den. 85 S.a 34, 379^U.S. 817, 13 L.Ed,2d 29. 

§ 195. Actions AfTecting Ambassa- 
dors^ Public Ministers, or 
Consuis 

Library References 
Federal Courts <»=»442, 

51. Exdusiveness of jurisdiction 
U.S.—Haddad v. US., CA.Cal., 349 F.2d 511, cert. 
den. 86 S.a 193, 382 U.S. 896, 15 L.Ed2d 153. 


Persolis withiu rule 

(3) U.S.—Haddad v. U.S., C.A.Cal., 349 F.2d 511, 
cert. den. 86 S.Q. 193, 382 U.S. 896, 15 L.Ed.2d 153. 
(5) Other matters. 

U.S.—U.S v. Melekh, D.C.Ill., 193 F.Supp. 586—U.S. 
ex rei. Casanova v. Fit 2 j>atrick, D.C.N.Y., 214 
F.Supp. 425. 

PuMic minister; representation 

U.S.—U.S. v. Melekh, D.C.m., 193 F.Supp. 586. 

Aetion held not to "alfect” consul 
U.S.—Haddad v. U.S., C.A.Cal.. 349 F.2d 511, cert. 
den. 86 S.Ct. 193, 382 U.S. 896, 15 L.Ed.2d 153. 

§ 196. Issuance of Writs 
Library References 
Federal Courts <s=»442, 443. 
page 536 

52. U.S. — Qumn v. Laird, Cal., 89 S.Ct. 1491, 23 
L Ed.2d 34. 

Operation of ^tute 

(2) U.S.—U.S. ex rd. State of Wisconsin v. First 
Fed^ Sav. and Lcwn Ass’n, C.A.Wis., 248 F.2d 804, 
cert. den. 78 S.Q. 543, 355 U.S. 957, 2 L.Ed.2d 533. 
State Committce to Stop Sanguine v. Laird, D.C. 
Wis., 317 F.Supp. 664. 

Injnnction 

(5) A previously granted injunction may be contin* 
ued. 

U S.—Metlakatla Indian Community, Annette Island 
Reserve v. Eagan, Alaska, 80 S.Q. 1321, 363 U.S. 
555, 4 L.Ed.2d 1397. 

§ 198. Procedure in Exercise of 
Original Jurisdiction 

Library References 
Federal Courts <&=>443. 
page 537 

59. Postponement of decision to await initi- 
ation and completimi of proceedings in djs- 
trict court 

U.S.—Hemdon, In re. Ala., 89 S.Ct. 1107,-394 U.& 
399, 22 L.Ed.2d 367, 

63. U.S. — Ohk) V. Kentucky, Ky„ Ohio, 93 S.Q 
1178, 410 U.S, 614, 35 L.Ed.2d 560. 

66. U.S.— Ohio V.' Kentucky, Ky., Ohio, 93 S-Q. 
1178, 410 U.S. 614, 35 LEd.2d 560. 

pa^ 538 

As a general matter, the Supreme 
Court may decline to entertain a com- 
plaint by a state against eitizens of 
another state or country where, and 
only where, it can be said with assiii> 
ance that declination of jurisdiction 
would not disserve any of the^principal 
policies underlying the Article III juris- 
dictional grant and the reasons of prae- 
tical wisdom that persuade the court 
that it is not an appropriate forum are 
consistent with the proposition that its 
discretion is legitimatized by its use to 
keep this aspect of the Court's func- 
tion attuned with its other responsibili- 
ties.^ 

70 J5. Exerdse of sound discretion 
U.S.—Ohio V. Wyandotte Oiemicals Corp., Otuo, 91 
S.a 1005, 401 U.S. 493, 28 L.Ed.2d 256. 
Transfler of case to district conrt not apprt^priate in 
absence a statiitory jurisdictional bask * ^ 

U.S.—Ohio V. Wyandotte Chemicals Corp., <Mito, 91 
S.a 1005, 401 U.S. 493, 28 L.Ed.2d 256.. 
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§ 198 FEDERAL COURTS 

Page 539 


page 539 

70.10. U.S.—niinc^ V. City of Milwaukee, Wis., 92 
S.Ct 1385, 406 U.S. 91, 31 L.Ed.2d 712. 

page 540 

92. Refermre io master 

(4) Other matters. 

U.S.—State of Ariz. v. State of Cal., Ariz. & Cal., 83 
S-Ct. 1468, 373 U.S. 546. 10 L.Ed.2d 542, decree 
cntcred 84 S.a. 755, 376 U.S. 340, 11 LEd.2d 757, 
am. on oth. grds. 86 S.Cl. 924, 383 U.S. 268, 15 
L.Ed.2d 743--California v. Nevada, 100 S.Ct. 2064, 
447 U.S. 125, 65 L.Ed.2d I. 

pi^ 542 

9.10. Mutual accommodatioa and agreement, 
etc. 

U.S.—State of Ariz. v. State of Cal., Ariz. & Cal, 83 
S.Ct. 1468, 373 U.S. 546, 10 L.Ed.2d 542, decree 
entered 84 S.Ct. 755, 376 U.S. 340, 11 L.Ed.2d 757, 
am. on oth. grds. 86 S.Ct. 924, 383 U.S. 268, 15 
L.Ed.2d 743. 

page 543 

13. U.S.—Pennsylvania v. New York, 92 S.Ct. 2075, 
407 U.S. 206, 32 L.Ed.2d 693, reh. dcn. 93 S.Ct 
91. 409 U.S. 897, 34 L.Ed.2d 155. 

Supreme Court must exercise ‘^udidal power” 
but not mere arbitration 
U.S.—Vennont v. New York, N.Y.. 94 S.Ct. 2248, 417 
U.S. 270. 41 L.Ed.2d 61. 

§ 199. In General 
Library References 
Federal Courts <^445, 

14. U.S.—City of Greenwood, Miss. v. Peacock, 
Miss., 86 S.Ct. 1800, 384 U.S. 808, 16 L.Ed.2d 
944. 

U.S. ex rei. Lawrence v. Woods, CA.I11., 432 
F,2d 1072, cert. den. 91 S.Ct. 1658, 402 U.S. 983, 
29 L.Ed.2d 148. 

Spandel v. Spindel, N.Y., 283 F.Supp. 797. 
Interrention in pending state proceeding war- 
ranted only in extraordinary drcmnstances 

U.S.—MTM, Inc. v. Baxley, Ala., 95 S.Ct. 1278, 420 
U.S. 799, 43 L.Ed.2d 636, app. after remand, C.A., 
523 F.2d 1255. 

Grave constitutional overtones 
U.S.—U.S. V. Hale, Dist.Col., 95 S.Ct. 2133, 422 U.S. 
171, 45 L.Ed.2d 99. 

15. Local ordinances treated as state statutes 

U.S.—Doran v. Salem Inn, Inc., N.Y., 95 S.Ct. 2561, 

422 U.S. 922, 45 L.Ed.2d 648. 

16. U.S.—Brown Shoe Co. v. U.S., Mo., 82 S.Ct 
1502, 370 U.S. 294, 8 L,Ed.2d 510. 

American Commuters Ass’n v. Levitt C.A.N.Y., 
405 F.2d 1148. 

16.5. U.S.—Kcy v. Doyle, Dist.Col., 98 S.Ct 280,434 
U,S. 59, 54 L.Ed.2d 238, reh. den. 98 S.Ct. 753, 
434 UJS. 1025, 54 L.Ed.2d 773. 

An associate justice of tjie United 
States Supreme Court, when acting in 
the eapacily of a Circuit Justice, aets 
as a surrogate for the entire Court^’-^ 

19.5. U.S.—Holtzman v. Schlesinger, 94 S.Ct. 8, 414 
U.S. 1316, 38 L.Ed.2d 28—HortonviUe Joint 
School Dist. No. 1 v, HortonviUe Ed. Ass’n, Wis., 
96 S.a. 1. 423 U.S. 1301, 46 L.Ed.2d 7. 

page 544 

21. U.S.—Securities and Exchange Commission v. 
Medical Cominittee for Human Rights, DistCol., 
92 S,a. 577, 404 U.S. 403, 30 L.Ed.2d 560. 

22. As precluding release on personal recogni- 
zance 

U.S.—Bandy v. U.S,, 82 S.a. 11, 7 L.Ed.2d 9. 


32. U.S.—Brown Shoe Co. v. U.S.. Mo., 82 5.0. 
1502, 370 U.S. 294, 8 L.Ed.2d 510. 
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33. U.S.—Brown Shoe Co. v. U.S., Ma, 82 S.O. 
1502, 370 U.S. 294, 8 L.Ed2d 510. 

33.5. U.S.—U-S. V. Payner, Ohio, 100 S,Ct. 2439, 447 
U.S 727, 65 L.Ed.2d 468, reh. dcn. 101 S.O. 25, 
448 U.S. 911, 65 L.Ed.2d 1172, oo remand, C.A., 
629 F.2d 1181. 

D.C.—Smith V. Katzoibach, CA.., 351 F.2d 810, 122 
U.S.App.D.C. 113. 

Power to prescribe standards 
U.S.—McNabb v. U.S., 63 S-Cl. 608, 318 U.S. 332, 87 
L.Ed.2d 819, reh. den. 63 S.CL 1322, 319 U.S. 784, 
87 L.Ed. 1727. 

Mode of trial 

U.S.—Fitzgerald v. U.S, Lines Ca, N.Y., 83 5.0. 1646, 

374 U.S. 16, 10 L.Ed.2d 720. reh. den. 84 S.O 26, 

375 U.S. 870, 11 L.Ed.2d 99. 

Dealing directly with district court 

U.S.—Schlagenhauf v. Holder, Ind., 85 S.Ct. 234, 379 
U.S. 104, 13 L.Ed.2d 152. 

The dynamies of constitutional inter- 
pretation do not compel the constant 
extension of every doctrine announced 
by the United States Supreme 
Court^'-'° 

33.10. U.S.—U.S. V. Mandujano, 96 S.O. 1768, 425 
U.S. 564. 48 L.Ed.2d 212, on remand 539 F.2d 
106. 

33,50. U.S.—Divans v. Califomia, Cal., 98 S.Ct 1, 
434 U.S. 1303, 54 L.Ed.2d 14—Mmcey v. Arizo- 
na, Ariz., 98 S.Ct. 23, 434 U.S. 1343, 54 L.Ed.2d 
56. 

33.55. U.S.—Richmond v, Arirona, Ariz., 98 S.O, 8, 
434 U.S. 1323. 54 L.Ed.2d 34, reh. den. 98 S.Ct. 
537, 434 U.S. 976, 54 L.Ed.2d 469—Haner v. U.S., 
99 S.Ct 1485, 440 U.S. 1308, 59 L.Ed.2d 762. 

34. U.S.—U.S. V Haley, Tex., 83 S.O. 11, 371 U.S. 
18, 9 LEd.2d 1—Kerr v. U.S. Ifet. Court for 
Northern Dist of Califomia, 96 S.O. 2119, 426 
U.S. 394. 48 L.Ed.2d 725—General Atomic Co. v. 
Feltcr, 98 S.Ct. 1939, 436 U.S. 493. 56 L.Ed,2d 
480. 

34.5. U.S.—Chandler v. Judicial Coundl of Tenth 
Circuit of U.S., 90 S.O. 1648, 398 U.S. 74, 26 
L.Ed.2d 100, reh. den. 90 S.Ct 2248, 399 U5. 
937, 26 L.Ed.2d 809. 

34.10. Stay of disclosure order daiied 

U.S.—Chamber of Commerce ot U.S. v. Legal Aid Soc. 
of Alameda County, Cal., 96 S.Ct 5, 423 U.S. 
1309, 46 L.Ed.2d 14—BarthuU v. Board of Trustees 
of Jefferson Eleraentary School Dist., Cal., 98 S.Ct, 
21, 434 U.S. 1337, 54 L.Ed.2d 52—Peeples v. 
Brown, 100 S.Ct 381, 444 U.S. 1303, 62 L.Ed.2d 
300, 

Stay of judgment denied 

U.S.—HeatonviUe Joint Sdiool Dist. No. 1 v. Horton¬ 
viUe Ed. Ass’n, Wis., 96 S.O. 1, 423 U.S. 1301, 46 
L.Ed.2d 7. 

Stay of ord^ denied 

U.S.—Pacific Union Conference of Seventh-Day Adven- 
tists V. Marshall, Cal., 98 S.O. 2, 434 U.S. 1305, 54 
L.Ed.2d 17—^Beame v. Friends of the Earth, N.Y., 
98 S-O. 4, 434 U.S. 1310, 54 L.Ed.2d 23—Com- 
modhy Futures Trading Conunisskm v. British 
American Coininodity Options, N.Y., 98 S.O. 10, 
434 U.S. 1316, 54 L.Ed.2d 28—National Socialist 
Party of America v. Village cjf Skoldev IU., 98 S.O. 
14, 434 U.S. 1327, 54 L.Ed.2d 38—Marten v. 
Thies, 100 S.Ct 1744, 446 U.S. 1320, 64 L.Ed.2d 
491. 

Stay of ju^;ment granted 
U.S.—Wisc v. Lipseomb, Test, 98 S.Ct 15, 434 U.S. 
1329, 54 L.Ed.2d 41, injunction den. 98 S.Ct 424, 
434 U-S. 935, 54 L.Ed.2d 295—New Motor Vehide 
Bd. of Calif omia v. Qrrm W. Fox Co., CaL, 98 
S.Ct. 359, 434 U.S. 1345, 54 LEd.2d 439. 


Stay by dreoit justice 

U.S.—Atiydi v. Capps, Or., 101 S.Ct. 829, 449 U.S. 
1312, 66 L.Ed.2d 785. 
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37. U.S.^Stuart v. Wibon, C.A.Tex., 282 F.2d 539. 
Mfller V. Smith, D.CPa., 236 F.Supp. 927. 

Proper remedy 

U.S.—Fiumara v. Texaco, Inc., D.C.Pa., 240 F.Supp, 
325. 

§ 201(1). Appellate Procedure in 
General 

Library References 
Federal Courts <^445. 
page 547 

41. U.S.—Wirtz v. Robert E. Bob Adair, Inc., D.C. 
Ark., 224 F.Supp. 750. 

§ 201(2). -Decisions Reviewable 

Library References 
Federal Courts <^445. 
page 549 

60. U.S.—U5. v. Clark. 100 S.Ct 895, 445 U.S, 23, 
63 L.Ed.2d 171. 

page 556 

47. Snfficiently final 

U.S.—City of New Orieans V. I>ukcs,,96 S.Ct 2513, 427 
U.S. 297, 49 L.Ed.2d 511, on iremand C.A., 537 
F.2d 856. 

Order denying summary judgment 
U.S.—Pacific Union Conference of Seventh-Day Adven- 
tists V. Marshall, Cal., 98 S.Ct 2, 434 U.S. 1305, 54 
L.Ed.2d 17. 

52. Pragmatic approach required 

U.S.—Brown Shoe Co. v. U.S.. Mo., 82 S.O. 1502, 370 
U.S. 294, 8 L.Ed.2d 510—Cox Broadeasting Corp. 
v. Cohn, Ga., 95 S.Ct. 1029, 420 U.S, 469, 43 
LEd-2d 328, on remand, Sup., 214 S.E2d 530, 234 
Ga. 67. 

54. U.S.—Brown Shoe Co. v. U.S., Mo., 82 S.Ct 
1502, 370 U.S. 294, 8 L.Ed.2d 510. 

page 557 

66. Reconsideration suspends finality of judg- 
mekit 

U.S.—Communist Party of Indiana v. Whitcomb, Ind., 
94 S.O. 656, 414 U.S. 441, 38 LEd.2d 635, reh. 
dcn. 97 S.O. 1476, 415 U.S. 952, 29 L.Ed.2d 568. 

68. Interventions 

(2) U.S.—Sam Fox Pub. Co. v. U.S., ,N.Y., 81 S.O. 
1309, 366 U.S. 683, 6 L.Ed.2d 604. 

page 561 

34, U.S.—Swann v. Adams, Fla,, 87 S.Ct 569, 385 
U.S. 440. 17 L.Ed.2d 501. 

§ 201(4). -Presentation and 

Reservation in Lower 
Court of Grounds of Re- 
view 

Library References 
Federal Courts «8=»445. 
page 564 

57. U.S,—Lucas v. Forty-Fourth General Assembly of 
State of Colo., Coto., 84 S.O. 1459, 377 U.S. 713, 
12 IJEd.2d 632, on remand, D.C, 232 Fiiupp. 
797, affd. 85 S.O 715, 379 U.S. 693, 13 L.Ed.2d 
699—U.S. V. Continental Can Co., N.Y., 84 S.Ct 
1738, 378 U.S. 441, 12 IJEd.2d 953—UJS. v. 
■ Speers, U.S. Ohio, 86 S.Ct 411, 382 U.S. 266. 15 
LEd2d 314. 
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0’Neill V. U.S., C.A.Pa., 411 F.2d 139, app. after 
remand 450 F.2d 1012. 

D.C.—Foimding Church of Sdentology of Washington, 
D.C V. U.S., C.A., 409 F.2d 1146, 133 U.S.App. 
D.C 229, ccrt. den. 90 S.Q. 434, 396 U.S. 963, 24 
L.Ed.2d 427. 

Jurisdictional question 

U.S.—GUdden Co. v. 2Uianok, N.Y. & App.D.C, 82 
S.Q. 1459, 370 U.S. 530, 8 L.Ed.2d 671, rtli. dcn. 
83 S.a. 14, 371 U.S. 854, 9 L.Ed.2d 93. 

page 567 

81. U.S.—New York Times Co. v. SuUivan, Ala., 84 
S.a. 7ia 376 U.S. 254, 11 L.Ed.2d 686, 95 
A.L.R.2d 1412, motion den. 84 S.Q. 1130, two 
cases, 376 U.S. 967, 12 LEd.2d 83. 

§ 201(6). -l^uisites and Pro- 

ceedings for Transfer of 
Cause 

Library References 

Federal Courts <®=445. 

page 574 

61. U.S.—Pittsburgh Towing Co. v. Mississippi Val. 
Barge Line Co., Mo., 87 S.Q. 195, 385 U.S. 32, 17 
L.Ed.2d 31, reh. den. 87 S.Ct 594, 385 U.S. 995, 
17 L.Ed.2d 455. 

page 578 

33. Notice of appeal timely filed 
U.S.—Bums V. Richardson, Hawaii, 86 S.Q. 1286, 384 
U.S. 73, 16 L.Ed.2d 376—Communist Party of 
Indiana v. Whitcomb, Inc., 94 S.Q. 656, 414 U.S. 
441, 38 L.Ed.2d 635, reh. dcn. 94 S.Q. 1476, 415 
U.S. 952, 39 L.Ed.2d 568. 

page 579 

37. Timely docketing is not a jurisdictional 
requisite 

U5.—Communist Party of Indiana v. Whitcomb, Ind., 
94 S.Ct. 656, 414 U.S. 441, 38 LEd,2d 635, reh. 
den. 94 S.Q. 1476, 415 U.S. 952, 39 L.Ed.2d 568. 

§ 201(7). -Effect of Transfer of 

Cause or Proceedings 
Therefor 

Library References 
Federal Courts <@=»445. 

58. U.S.—Pugach v. Dollmger, CA-N.Y., 280 F.2d 
521. 

§ 201(8). -Supersedeas or Stay 

of Proceedings; Iiyunc- 
^ion 

Library References 
Federal Courts <s=»445. 
page 580 

6L Ariz.—Peabody Coal Co. v. Navajo County, 572 
P.2d 797, 117 Ariz. 335. 

62. U.S.—Rosenblatt v. American Cyanamid Co., 
N.Y., 86 S.a. 1, 15 L.Ed.2d 39--Communist 
Party of Ind. v. Whitcomb, Ind., 93 S.Ct 16, 409 
U.S. 1235, 34 LJEd.2d 64. 

U.S.—Russo V. Byme, 93 S.Q. 21, 409 U.S. 1219, 34 
L.Ed.2d 30. 

62.5. U.S.—Whalen v. Roe, N.Y., 96 S.Q. 164, 423 
U.S. 1313, 46 L.Ed.2d 18—Williams v. Zbaraz, 
IU., 99 S.a. 2095. 

If an application for a stay presents 
frivolous questions it should be denied, 
but if it tenders a ruling out of harmo- 
ny with prior decisions, or questions of 
transcending public importance or is- 


sues which would likely indu<3e grant- 
ing certiorari, a stay should be grant- 
ed.^i° 

62.10. U.S.—Russo V. Byme, 93 S.Q. 21, 409 U.S. 
1219, 34 LEd.2d 30. 

Where a death sentence had been in 
litigation for a long period of time with 
careful review by both state and feder» 
al courts and the United States Su¬ 
preme Court a stay of execution will 
be denied, as necessary to put an end 
to the process of consideration and re- 
consideration.^^ 

62.15. FuU decade 

U.S,—SuUivan v. Wainwright, Fla., 104 S.Q. 450, 464 
U.S. 109, 78 L.Ed.2d 210. 

65. U.S.—McLeod v. General Elee. Co., 87 S.Q. 5. 17 
L.Ed.2d 45—Smith v. Ritchey, 89 S.Ct 54, 21 
L.Ed.2d 253—Karr v. Schmidt, Tex., 91 S.Ct 592, 
401 U.S. 1201, 27 L.Ed.2d 797—Haywood v. Na¬ 
tional Basketball Ass’n, Cal., 91 S.Ct 672, 401 
U.S. 1204, 28 L.Ed.2d 206-Coimor v. Johnson. 
Miss., 91 S.Ct. 1760, 402 U.S. 690, 29 L.Ed.2d 
268, on remand 330 F.Supp. 521, reh. den. 91 
S.Q. 2220, 403 U.S. 924, 29 L.Ed.2d 702, vac. on 
oth. grds. 92 S.Q. 656, 404 U.S. 549, 30 L.Ed.2d 
704—Republican State Central Committee of An- 
zona V. Ripon Soc. Inc, Dist.Col., 93 S.Ct. 1475, 
409 U.S. 1222—Mori v. International Broth. of 
Boilennakers, Cal., 102 S.Ct 1046, 454 U.S. 1301, 
70 L.Ed.2d 370. 

Stay effected by order noting probable jurisdic- 
tion 

U.S.—Georgia v. U.S., Ga., 93 S.Q. 1702, 411 U.S. 526, 
36 L.Ed.2d 472. 
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66. U.S.—Arrow Transp. Co. v. Southern Ry. Co., 
Ala., 83 S-Q. 1, 9 L.Ed.2d 36—Yasa v. Espcrdy, 
80 S.Ct. 1366, 4 L.Ed.2d 1717—Katzenbach v. 
McQung, Ala., 85 S.Q. 6, 13 L.Ed.2d 15.—Amer¬ 
ican Mfrs. Mut Ins. Co. v. American Broadeast- 
ing-Paramount Theatres, Inc., N.Y., 87 S.Ct 1, 17 
L.Ed.2d 37—Harris v. U.S., 91 S.Ct. 4, 400 U.S. 
1211, 27 L.Ed.2d 30—Cousins v. Wigoda, IU., 92 
S.Ct 2610, 409 U.S. 1201, 34 L.Ed.2d 15— 
CTBrien v. Brown, Dist.CoL, 92 S(3t. 2718, 409 
U.S. 1, 34 L.Ed.2d 1—Cousins v. Wigoda, IU., 95 
S.Ct 541, 419 U.S. 477, 42 L.Ed.2d 595—Califor- 
nia V. Prysock, 101 S.Ct 1773. 451 U.S. 1301, 68 
L.Ed.2d 185—South Park Independent School 
Dist. V. U.S., Tcx„ 102 S.Q. 1, 453 U.S. 1301, 69 
L.Ed.2d 1007—Metropditan (3bunty Bd. of Ed. v. 
KeUey, 102 S.Q. 3, 453 U.S. 1306, 69 L.Ed.2d 
1012—Graddick v. Newman, Ala., 102 S.Q. 4, 
453 U.S. 928, 69 L.Ed.2d 1025. 

68 . U,S.—Graves v. Bames, Tex., 92 S.Q. 752, 405 
U.S. 1201, 30 LEd.2d 769. 

69. U.S.—Russo v. U.S., 92 S.a 4, 404 U.S. 1209, 30 
L.Ed.2d 13—0’Brien v. Skinner, N.Y., 93 S.Ct 
79, 409 U.S. 1240, 34 L,Ed.2d 211—New York 
Tunes Co. v. Jascalevich. N J., 99 S.Q. 6,439 U.S. 
1317, 58 LEd.2d 25, reappHcation den. 99 S.Q. 
11, 439 U.S. 1331, 58 L.Ed.2d 38. 

69J. U.S.—Owen v. Keimedy, Miss., 84 S.Q. 12, 11 
L.Ed.2d 18—Mahan v. HbweU, Va., 92 S.Q. 1, 
404 U.S. 1201, 30 L.Ed.2d 5—Graves v. Bames, 
Tex., 92 S.Ct 752. 405 U.S. 1201, 30 L.Ed.2d 
769—Qdeman v. Paccar. Inc., 96 S.Ct 845, 424 
UJS. 1301, 47 LEd,2d 67—KimWe v. S^^ckfaam- 
er, Nev., 99 S.a 51, 439 U.S. 1385, 58 LJEd.2d 
225. 

69.10. U.S.—Oden v. Brittam, Ala., 90 S.a 4^ 396 
U.S. 1210, 24 L.Ed.2d 32-Gomperts v. Chase, 

.CaL, 92 S.a 1^ 404 U.S. 1237, 30 L.Ed.2d 30. 
69J5, U.S.—Meredith v. Fair, Miss., 83 S.a. 10, 9 
L.Ed.2d 43—WiUiams v. Rhodes, Ohio, 89 S.Q. 1, 
21 L.£d.2d 69—Lodes v, Commanding General, 
Sixth Army, 89 S.a 31,21 L.Ed.2d 78—Smith v. 
Ritchey, 89 S.Q. 54, 21 L.E«k2d 253—Winters v. 


U. S., N.Y., 89 S.a 57, 21 L.Ed.2d 80—Noyd v. 
Bond, N.M., 89 S.a. 1876, 395 US. 683, 23 
L.Ed.2d 631—Republican State General Ccwmnit- 
tee of Arizona v, Ripon Soc. Inc., I>istCol., 93 
S.a 1475, 409 U.S. 1222—Wann Springs Dam 
Task Force v. Gribble, 94 S.Ct. 2542, 417 U.S. 
1301, 41 L.Ed.2d 654—National League of aries 

V. Brennan, Distai, 95 S.Q. 532, 419 U.S. 1321, 
42 L.Ed.2d 633, stay continued 95 S-Ct 770, 419 

U. S. 1100, 42 L.Ed.2d 797—Nebraska Press Ass’n 

V. Stuart, 96 S.a 237, 423 U.S. 1319, 46 L.Ed.2d 
199—Houchins v. KQED. Inc., Cal., 97 S.a. 773, 
429 U.S. 1341, 50 L.Ed.2d 733—MarshaU v. Bar- 
tow’s Inc., Idaho, 97 S.Ct. 776, 429 U.S. 1347, 50 
L.Ed.2d 739—^Railway Labor Exeeutives’ Ass’n v, 
Gibsons, 100 S.Ct 2668, 448 U.S. 1301, 65 
LEd.2d 1094, reh. den. 100 S.a 3057, 448 U.S. 
909, 65 L.Ed.2d 1140—Schwdker v. McOure, 
Cal., 101 S.a 2298, 452 U.S. 1301, 69 L.Ed.2d 
381—Republican Nat ammittee v. Burton, CaL, 
102 S.Ct 1240, 455 U.S. 1301, 71 L.Ed.2d 632. 

Matters relating to elections 
U.S —Davis V. Adams, Fla., 91 S.a. 1. 400 U.S. 1203, 
27 L.Ed.2d 20—Fowler v. Adams, Fla., 91 S.Q. 2, 
400 U.S. 1205, 27 L,Ed.2d 23. 

Partiul stay granted 

U.S,—^Times-Picayune Pub. Corp. v. Schulingkamp, La., 
95 S.Q. 1, 419 U.S. 1301, 42 L.Ed.2d 17. 

Stay denied 

U.S.—^Spenkelink v. Wainwright Fla., 99 S.O. 2091, 
442 U.S. 1301, 60 LEd.2d 649—White v. Florida, 
Fla., 103 S.Ct 1,458 U.S. 1301, 73 L.EdL2d 1385— 
Claibome v. U.S., Nev., 104 S.Ct 1401, 465 U.S. 
1305, 79 L.Ed.2d 665. 

Standards governing grant or stay application 
by single justice stated 
U.S.—WUliams v. Zbaraz, IU., 99 S.Q. 2095. 

6930. U.S.—Williams v. Rhodes, Ohio, 89 S.Q. 1, 21 
L.Ed.2d 69—Whalcn V. Roe, N.Y., 96 S.Q. 164, 
423 U.S. 1313, 46 L.Ed.2d 18—National Broad- 
casting Co., Inc. v. Niemi, 98 S.Ct. 705, 434 U.S. 
1354, 54 L.Ed.2d 742. 

Stay denied 

U.S.—0’Rourke v. Levtne, 80 S.Q. 623, 4 L.Ed.2d 
615— U.S. V. FMC Corp., Cal., 84 S.Q. 4, 11 
L.Ed.2d 20—Board of &hool Cc«n’rs of Mobile 
County V. Davis, Ala., 84 S.a 10, 11 L.Ed.2d 
26—Heart of Atlanta Motet Inc. v. U.S., Ga., 85 
S.Q. 1, 13 L.Ed.2d 12—Wasmuth v. Allen, 85 
S.Ct. 5, 13 LEd.2d 10—Public Service Bd of State 
of Vt V. U3., Vt.. 87 S.a. 3, 17 L.Ed.2d 41— 
Birtchcr Corp. v. Diapulse Ctwp. of America, N.Y., 
87 S.Q. 6, 17 L.Ed.2d 43—Sodalist Labor Party v. 
Rhodes, Ohio, 89 S.Q. 3, 21 L.Ed.2d 7Z-Socialist 
Labor Party v. Rhodes, Ohio, 89 S.Q. 4, 21 
L.Ed.2d 74—Drifka v. Brainard, 89 S.Q. 434, 21 
LEd.2d 427—Parisi v. Davidson, Cal., 90 S.Ct. 
497, 396 U.S. 1233, 24 L.Ed.2d 482—U.S. v. Ed- 
gar, Tex., 92 S.a 8, 404 U.S. 1206, 30 L.Ed.2d 
10—Dandridge v. Jefferson Phri^ School Bd., La., 
92 S.Q. 18, 404 U.S, 1219, 30 UEdOd 23—Warm 
Springs Dam Task Force v. GribN^ CaL, 99 S.a. 
54, 439 U.S. 1392, 58 L.Ed2d 229—Synanon 
Foundation, Inc, v. Califomia, <3al., 100 S.Ct. 496, 
444 U.S. 1307, 62 L.Ed.2d 454—Coreetti v. Mass., 
Mass., 103 S.Q. 3,458 U.S. 1306, 73 L.Ed.2d 1391. 

Stay reittstated 

U.S.—Corpus Christi Independent School Dist. v. 
Qsneios, Tex., 92 S.a 9, 404 U.S. 1211, 30 
LJBd.2d 15. 

Oniy portitm of jndgment directing retroactive 
Inmp sum payments stated 

U.S.—Edehnan v. Jordan, IU., 94 S,a. 13, 414 U.S. 
1301, 38 L.Ed.2d 15. 

Standards gOTeming grant of stay application 
by sin^e justice stated 

U.S.—Times-Picayune Pub. Corp. v. Schulingkamp, La., 
95 S.CL 1, 419 U.S. 130}, 42 L.Ed2d 17—Qty of 
Boston V, Andason, Mass., 99 S.a 50, 439 U.S. 
1389. 58 L.Ed.2d 222, stay dea. 99 S.a. 346, 439 
U5. 951, 58 LEd.2d 342, 
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Siipervisory powers of court Dot p<»sessed by 
mdiTidiial justice 

U.S.—Ehrikhmaji v. Sirica, DistOjI., 95 S.Ct. 6, 419 
U.S. 1310, 42 L.Ed.2d 25. 

Stay contimied 

U.S.—Reproductivc Services, Inc. v. Walker, Tex., 99 
S.Ct 1, 439 U.S. 1307, 1354, 58 L.Ed.2d 16. 61. 

page 582 

73. ABMHmt hdd snffidest 

U.S,—Arrow Transp. Co. v. Southern Ry. Co, Ala., 83 
S.Ct, 1. 9 L.Ed.2d 36. 

79. U.S.—Meredith v. Fair, Miss., 83 S.Ct. 10, 9 
L.Ed.2d 43. 

A justice of the Supreme Court, sit- 
ting as a siugle Circuit justice, has pow- 
er to (iissolve a stay of a district court 
order issueti by the court of appeals7’ ^ 

79.5. U.S.—Postker v. Gokiberg, 101 S.Q. 1, 448 
U.S. 1306, 65 L.Ed.2d 1098—In re Roche, 101 
S.a. 4, 448 U.S. 1312, 65 LEd.2d 1103—McDan- 
id V. Sanchez, Tex., 101 S.Ct. 7, 448 U.S 1318, 65 
L.Ed.2d 1142—Certain Named and Unnamed 
Non-Citizffli Children and Thdr Parents v. Texas, 
101 S.Ct 12, 448 U.S. 1327, 65 L.Ed.2d 1151— 
Moore v. Brown, 101 S.Ct. 16, 448 U.S. 1335, 65 
L.Ed.2d 1158—Gregory-Portiand Independent 
Sdiool Dist. V. U.S., 101 S.a. 20, 448 U.S. 1342, 
65 L.Ed.2d 1164. 

Exardsed with greatest caxitioB 
U.S.—Holtzman v. Schlesinger, 94 S.Ct. 8, 414 U.S. 
1316, 38 L.Ed.2d 28. 

Stay Tax^ted on grounds of uncoostitutioiiality 
U.S.—Holtzman v. Schleanger, 94 S.Ct. 8, 414 U.S. 
1316, 38 L.Ed.2d 28. 

of foll Onirt not broader 
U.S.—Colesnan v. Paccar, Inc., 96 S.Ct. 845, 424 U.S. 
1301, 47 L.Ed.2d 67. 

Applicant has btirden of diowiiig probable suc- 
cess 

U.S.—<2olernan v. Paccar, Inc,, 96 S.Ct. 845, 424 U.S. 
1301, 47 L.Ed.2d 67. 

Wlien jurisdictitm exercised 
U.S.—Orfeman v. Paccar, Inc., 96 S.Ct. 845, 424 U.S. 
1301, 47 L.Ed.2d 67. 

§ 2(11(9). - Record and Proceed- 

ings Not of Record 

Library References 

Federal (Dourts <^445. 

p^e 598 

28, U.S.—Curtis Pub. Co. v. Butts, Ga. & Tex., 87 
S.Ct 1975, 388 U.S. 130, 18 L.Ed.ld 1094, conf. 
to, App., 418 S.W.2d 379, reh. den. 88 S.Q. II, 
389 U,S. 889, 19 L.Ed.2d 197, reh. den. 88 S.Ct. 
13, 389 U.S. 889, 19 L.Ed.2d 198, err. ref., cert. 
den. 88 S.Ct. 2036, 391 U.S. 966, 20 L.Ed.2d 880. 

page 600 

§ 201(11). -Distnissal or With- - 

drawal 

Library References 
Federal Courts <s=»445. 

50. Determination on merits 

U.S^Ncw York Tei. Co. v. New York State Dept. of 
Labor, D.C.N.Y., 434 F.Supp. 810, revd. CA., 566 
F.2d 388, affd. 99 S.O. 1328, 440 U.S. 519, 59 
L.Ed.2d 553. 

page 601 

51, U.S,—Utab Public Service Commisaon v. EI Paso 
Natural Gas Co., Utab, 89 S.a. 1860, 395 U.S. 
464, 23 L.Ed.2d 474, reh. den. 90 S.Q. 2235, 399 
U.S. 937, 26 L.Ed.2d 809, on remand 358 F.Supp. 


820, affd. m part, app. dism. in part, 93 S.Ct. 1439, 
410 U.S. 962, 35 L.Ed.2d 697, affd. 93 S.Ct 144a 
three cases, 410 U.S. 962, 35 L.Ed.2d 697. 

However there is an exception where 
the dismissal implicates a mandate the 
Supreme Court has entered in a 
cause.^^^ 

52.5. U.S.—Utah Publk Service Commission v. Ei 
Paso Natural Gas Co., Utah, 89 S.Q. 1860, 395 
U.S. 464, 23 L.Ed.2d 474, reh. den. 90 S.Ct 2225, 
399 U.S. 937, 26 L.Ed.2d 809, on remand 358 
F.Snp^. 820, affd. in jart, app. dism. in pait, 93 
S.Ct. 1439, 410 U.S- 962, 35 LEd.2d 697, affd. 93 
S.Ct 1440, three cases, 410 U.S. 962, 35 L.Ed.2d 
697. 

55. U.S.—Whitcomb v. Chavis, Ind., 91 S.Ct 1858, 
403 U.S. 124, 29 L.Ed.2d 363, on remand 57 
FR.D. 32. 

58. U.S.—Virginians for Ehilles v. Volpe, C.A.Va., 
541 F.2d 442. 

pa^ 602 

60. Question held not moot 
U.S.—Division 1287 of Amalgamated Ass‘n of St, Elee. 
Ry. and Motor Coach Emp. of America v. State of 
Mo., Mo.. 83 S.Ct 1657, 374 U.S. 74, 10 L.Ed.2d 
763, reh. den. 84 S.Ct. 29, 375 U.S. 870, 11 L.Ed.2d 
100 , 

§ 201(12). -Hearing and Re- 

hearing; Advancing 
Cause 

Library References 
Federal Courts <®=»445. 

page 604 

82. U.S.—In re Permian Basin Area Rate Cases, 
N.M., 88 S.Ct. 1344, 390 U.S. 747, 20 L.Ed.2d 
312, reh. den. 88 S.Ct 2050, 393 U.S. 917, 20 
L.Ed.2d 1379. 

page 605 

88. Inexcnsable faiinre to raise contention 

U.S.—Carr v. F.T.C., C.A., 302 F.2d 688. 

§ 201(13), -Review 

Library References 
Federal Ck>urts <^445. 

page 606 

96. U.S.—Polar Ice Cream &. Creamtay Co. v. An¬ 
drews, Fla., 84 S.Ct 378, 375 U.S. 361,11 L.Ed.2d 
389—Birtcher Corp. v. Diapul% Corp. of Amer¬ 
ica, N.Y., 87 S.a. 6, 17 L.Ed.2d 43. 

97. U.S.—Local No. 8-6, Oil, Chemical and Atomic 
Workers Intem. Union, AFL-CIO v. Missoun, 
Mo.. 80 S.a. 391, 361 U.S. 363, 4 LEd.2d 373— 
North Carolina v, Rice, N.C, 92 S.a. 402, 404 
U.S. 244, 30 L-Ed.2d 413. 

Cause on questions held not moot 
U.S.—^Keyishian v. Board of Regents erf Univeraty of 
State of N.Y., N.Y., 87 S.Ct, 675, 385 U.S. 589, 17 
L.Ed.2d 629—Edgar v. Mite Corp., UL, 102 S.Q. 

, 2629, 457 U.S. 624, 73 L.Ed.2d 269—Nixon v. 
Fitzgerald, Dist,Ctrf., 102 S.Ct 2690. 

page 608 

11. U.S,—U.S. V. Cario Bianchi & Co., aa., 83 
S.a. 1409, 373 U.S. 709, 10 L.Ed.2d 652. 

p age 609 

13.10. U.S.—U.S. V. Raines, Ga., 80 S.Q. 519. 362 
U.S. 17, 4 LEd.2d 524. 


page 612 

51. Pleading 

(4) U.S.—U.S. V. Mississippi, Miss., 85 S-Ct 808, 380 
U.S. 128, 13 L.Ed.2d 717, on remand, D.C., 256 
F.Supp. 344. 

page 614 

55. Intervention 

U.S.—National Ass’n for .Advancemcnt of Colored Peo- 
ple V. New York, Dist Coi., 93 S.Q. 2591, 413 U.S. 
345, 37 L.Ed.2d 648. 

58. U.S.—Brotherhood of Locomotive Engineers v. 
Missouri-Kansas-Texas R. Co., Tex., 80 S.Ct 
1326, 363 U.S. 528, 4 L.Ed.2d 1379, reh. den. 81 
S.Ct. 31, 364 U.S. 854, 5 LEd.2d 78. 

page 615 

64. U.S.—Salem v, U.S. Lines Co., N.Y., 82 S.Ct 
1119, 370 U.S. 31, 8 L,Ed.2d 313, reh. den. 82 
S.Ct. 1578, 370 U.S. 965, 8 L.Ed.2d 834, on 
remand, 304 F.2d 672. 

page 616 

82. U.S.—Dennis v. Denver & R.G.W.R. Co., Utah, 
84 S.a. 291, 375 U.S. 208, 11 L.Ed.2d 256. 

page 617 

86. U.S.—Dennis v. Denver & R.G.W.R. Co., Utah, 
84 S.Ct 291, 375 U.S. 208, 11 L.Ed.2d 256. 

88. Jury prejudice 

U.S.—Curtis Pub. Co. v, Butts, Ga. & Tex., 87 S.Q. 
1975, 388 U.S. 130, 18 L.Ed.2d 1094, conf. to, 
App., 418 S.W.2d 379, reh. den. 88 S.Ct 11, 389 
U.S. 889, 19 L.Ed2d 197, reh. den. 88 S.a 13, 389 
U.S. 889, 19 L.Ed.2d 198, err. ref., cert. den. 88 
S.Ct. 2036, 391 U.S. 966, 20 L.Ed.ld 880. 

94. U.S.—Sentilles v. Inter-Caribbean Shipping (Torp., 
Fla., 80 S.Ct. 173, 361 U.S. 107, 4 L.Ed.2d 142. 

page 618 

95. U.S.—Jrvm v. Dowd, Ind., 81 S.Ct. 1639, 366 
U.S. 717, 6 L.Ed.2d 751. 

98. When finding “clearly erroneous” 

U.S.—C. L R. V. Duberstein, N.Y., 80 S.Ct 1190, 363 
U.S. 278. 4 L.Ed.2d 1218. Conf. to, C.A., 283 
F2d 949. 

2, U.S.—Guzman v. Pichirilo, Puerto Rico, 82 S.Ct. 
1095, 369 U.S. 698, 8 L.Ed.2d 205. 

page 620 

Errors of lower courts with respect 
to varicus other matters have been 
held to be prejudicial.^*-^ 

31.5. Cross-examination 

U.S.—Pierson v. Ray, Miss., 87 S.Q. 1213, 386 U.S. 
547, 18 L.Ed.2d 288. 

32, U.S.—Mercer v. Theriot, U., 84 S.CL 1157, 377 
U.S. 152, 12 L.Ed.2d 206, reh. den. 84 S.Q. 1643, 
377 U.S. 973, 12 LJEd.2d 743. 

page 622 

56. U.S.—Sunkist Growers, Inc. v, Winckler & Smith 
Gtnis Products Co., Cal., 82 S.Q 1130, 370 U.S. 
19, 8 L.Ed.2d 305, reh. den. 82 S.Q. 1577, 370 
U.S. 965, 8 L.Ed2d 834—Continental Ore Co. v. 
Union Carbide & Carbon Corp., Cal., 82 S.Q. 
1404, 370 U.S. 690, 8 L.Ed.2d 777. 

57. U.S.—Henry v. Collins, Miss., 85 S.Q. 992, 360 
U.S. 356, 13 L.Ed.2d 892, on remand, Sup., 176 
So.2d 891, 253 Miss. 62, and 176 So.2d 891, 253 
Miss. 34. 

59. Faflure to instruet held prcijudicial 

U.S.—United Mine Workers of America v. Pennington, 
Tenn., 85 S.Ct 1585, 381 U.S. 657, 14 L.Ed.2d 626, 
on remand, D.C, 257 FSiqrp. 815, affd. in part, 
revd. in part on oth, grds., C.A., 4(X) F.2d 806, cert. 
den. 89 S-Q. 450, 393 U.S. 983, 21 L.Ed.2d 444, 
reh. den. 89 S.Q. 616, 393 U.S. 1045, 21 L.Ed.2d 
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599, app. after remand 421 F.2d 1380, cert. den. 90 
S.Ct 2177, 398 U.S. 960, 26 L.Ed.2d 546. 

page 623 

66. U.S.—Adickes v. S. H. Kress & Co., N.Y., 90 
S.Ct 1598, 398 U.S 144, 26 L.Ed.2d 142. 

page 624 

73. U,S.—Clommunist Party of U.S. v. Subversivc Ac- 
tivities Ck>ntrol Bd., App.D.C., 81 S.D. 1357, 367 
U.S. 1, 6 L.Ed2d 625, reh. den. 82 S.Ct. 20, 368 
U.S. 871, 7 L.Ed.2d 72. 

§ 201(14). -Determination and 

Disposition of Cause 

Library References 
Federal Courts ®=»445. 

CJourts <^380. 

75. Stay of execution 
Although two Justices had denied appUcation for stay 
of execution of condemned prisoner, in view of Court of 
Appeals divided vote on whether to grant certificate of 
probable cause for app^ from denial of habeas corpus 
by federal district court, in view of irrevocable nature of 
penalty being imposed, and in view of ability of full 
court to consider case within 36 hours at regular confer- 
ence, application for stay until further action by entire 
court would be granted, 

U.S.—SpinkeUink v. Wainwright, Fla., 99 S.Ct. 2095. 

page 625 

79. U.S.—MitchcU V. Robert De Mario Jewelry, Inc., 
Ga.. 80 S.Ct. 332, 361 U.S. 288, 4 LEd.2d 323— 
Florida Lime & Avocado Growers, Inc. v. Paul, 
Cal., 83 S.Ct. 1210, 373 U.S. 132, 929, 10 L.Ed.2d 
248, reh. den. 83 S.Ct 1861, 374 U.S. 858, 10 
L.Ed.2d 1082—Walker Process Equipment, Inc. v. 
Food Machinery & Chemical Corp., IIL, 86 S.Ct. 
347, 382 U.S. 172, 15 L.Ed.2a 247—Abbott Ub- 
oratories v. Gardner, Del., 87 S.Ct 1507, 387 U.S. 
136, 18 L.Ed.2d 681. 

Remand improper 

(3) Where a point is ciear Supreme court will decide 
issuc itself rather than remand to Clourt of Appeals. 
U.S.—Levin v. Mississippi River Fuci Corp., Mo., 87 
S.a. 927. 386 U.S. 162. 17 LJEd.2d 834—City of 
New Orleans v. Dukes, 96 S.Ct. 2513, 427 U.S. 
297, 49 L.Ed.2d 511, on remand C.A., 537 F.2d 
856. 

page 626 

80. U.S.—U,S. v. State of Ala., Ala., 80 S.Q. 924, 362 
U.S. 602, 4 L.Ed.2d 982, reh. den. 80 S.O. 1608, 
363 U.S. 857, 4 L.Fd.2d 1739. 

Effect of change in law stated 

U5.—Lmklettcr v. Walker, La., 85 S.Ct 1731, 381 U.S. 
618, 14 L.Ed.2d 601. 

82. Diyided court 

(1) U.S.—Lewis v. Benedict Coal Corp., Tenn., 80 
S.a 489. 361 U.S. 459, 4 L.Ed.2d 442. 

U.S. V. Doe, D.CN.Y., 321 F.Supp. 10. 

83. U.S,—^United Stedworkers of America, AFL-CIO 
y. R. H. BouUgny, lnc„ N.C., 86 S.Ct. 272, 382 

; U.S. 145, 15 L.Ed.2d 217. 

Chief Freight lines Co. v. U.S., D.CMo., 230 
F.Supp. 79. 

page 627 

85. U.S.—Illinois State Bd. of Hections v. Socialist 
Workers Party, 111., 99 S.Q. 983, 440 U.S. 173, 59 
L.Ed.2d 230. 

88.5. U.S.—Reynolds v. Sims, Ais., 84 S.Q. 1362, 377 
U.S. 533, 12 L.Ed.2d 506, reh. den. 85 SvO. 12, 
37-9 U.S. 870, 13 L.Ed.2d 76, and 85 S.Q. 13, two 
cases, 379 U.S. 871, 13 LEd.2d 76, 77—Davis v. 
Mann, Va., 84 S.Ct 1441, 377 U.S. 678, 12 
L.Ed.2d 609, on remand, D.C., 238 F.Supp. 458. 
afFd. 85 S.Ct 713, 379 U.S. 694, 13 L.Ed.2d 
698—Gillespic v. U.S. Steel Corp, Ohjo, 85 S-Q. 
308, 379 U.S. 148, 13 L.Ed.2d 199. 


Butterworth v Dempsey, D.C.Ccmn., 237 
F.Supp. 302. 

90. U.S.—United Mine Workers of America v. Gibbs, 
Tenn., 86 S-Q. 1130, 383 U.S. 715, 16 LEd.2d 
218. 

Vacatii^ dedsioa 

(2) Remanded for consideratk» of jurisdictioa under 
federal question statute and for reconsideration of judg- 
ment in light of recent Supreme Court decisions. 

U.S.—City of Kencwha, Wis. v. Bruno, Wis., 93 S.Ct 
2222, 412 U.S. 507, 37 L.Ed.2d 109. 

628 

91. Reyersal without considering merits 

(1) In general, 

U.S.—U S V. Comek, 111., 56 S.Ct 829, 298 U.S. 435, 
80 L.Ed.2d 1263, reh. den. 56 S.Q. 951, 298 U.S. 
692, 80 L.Ed. 1409—Great Southern Fireintjof Ho- 
tel Co. V. Jones, Ohio, 20 S.Ct 690, 177 U.S. 449, 
44 L.Ed. 482. 

(2) Even where the error is assigned by the party at 
whose instance it was coramitted merits wiU not be 
considered. 

U.S.—Chicago, B. & Q.R. Co. v. Willard, IIl., 31 S.Ct 
460, 220 U.S. 413, 55 L.Ed. 521—Ayers v. Watson, 
Tex., 5 S.Q. 641. 113 U.S. 594, 28 L.Ed. 1093— 
Mansfield, C. & L.M.R Co, v. Swan, Ohio, 4 S.Ct. 
510, 111 U.S. 379, 28 LEd, 462—Capron v. Van 
Noorden, N.C., 6 U.S. 126, 2 Cranch 126, 2 L.Ed. 
229. 

25 C.J. p 784 note 58. 

25 CJ. p 785 note 62(a]. 

(3) Even where neither party raised question below, 
reversal without considering ments if proper. 

U.S.—U.S. V. Corrick, Bl., 56 S.Ct 829, 298 U.S. 435. 
80 L.Ed. 1263, reh. den. 56 S.Q. 951, 298 U.S. 692, 
80 L.Ed. 1409. 

(4) Even though both parties express willingness to 
ignore defect, merits will not be considered. 

U.S.—Jackson v. Ashton, Pa,, 33 U.S. 148, 8 Pet. 148, 8 
L.Ed. 898. 

Merits considered un^ particnlar drcumstanc- 
es 

U.S.—Grace v. American Cent Ins. Co,, N.Y., 3 S.Q. 

207, 109 U.S. 278, 27 L.Ed. 932. 

95. U.S.—U.S. V. EI Paso Natnral Gas Co., Utah, 84 
S.Q. 1044, 376 U.S. 651, 12 L.Ed.2d 12. 
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98. U.S.—^Rayonier, Inc. v. U.S., Wash., 77 S.Q. 374, 
352 U.S. 315, 1 L.Ed.2d 354—England v. Loiiisi- 
ana State Bd. of Mcdical Examiners, La., 84 S.Q. 
461, 375 U.S. 411, 11 L.Ed.2d 440—WMCA, Inc. 
V. Lomenzo, N.Y., 84S.Ct 1418, 377 U.S. 633, 12 
L.Ed2d 568—Lucas v. Forty-Foortb General As- 
sembly of State of Colo., Odo., 84 S.Ct 1459, 377 
U.S. 713, 12 L.Ed.2d 632, on renoand, D.C., 232 
RSupp. 797. affd. 85 S.Ct 715, 379 U.S. 693, 13 
L.Ed.2d 699—Soott v. Germano, IIL, 85 S.Q. 
1525, 581 U.S. 407, 14 L.Ed.2d 477—Roscnblatt v. 
BaCT, N.H., 86 S-Q. 669, 383 U.S. 75, 15 L.Ed.2d 
597—Malat v. Rkkk^, Cal., 86 S.Ct 1030, 383 
U.S. 569, 16 L.Ed.2d 102. 

99, U.S.—Wesberry v. Sanders, Ga., 84 S.Q. 526, 376 
U.S. 1, 11 L.Ed.2d 481. 
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6.5. Reyersal for want of jurisdktion 

(1) Without fffqudice. 

U.S.—\N^lIamette Iron Bridge Co. v. Hatch, Or., 8 S.Ct 
811. 125 U.S. I, 31 UEd. 629. 

(2) Where jurisdiclion not afiRrmativdy shown tm 
record. 

U.S,—U,S. V. Corridt, IIL. 56 S.Ct 829, 29€ VS. 435, 
80 L.Ed. 1263, reh. den. 56 S.Ct 951, 298 US. 692, 
80 LEd. 1409-^cConBick v. Sullivant, Ohio, 23 
U-S. 192, 10 Wheat. 192, 6 LEd. 300—Kempc’s 
Lessee v, Kennedy, NJ., 9 U.S. 173, 5 Cranch 173, 
3 LEd. 70—McNutt v. McHenry Chevrolet Co., 
Ind., 56 S.Q. 785, 298 U.S. 190, 80 LEd. 1141— 
McNutt V. General Motors Acceirtance (Corpora¬ 


tion of Indiana, Ind., 56 S.Ct 780,298 U.S. 178,80 
LEd. 1135. 

7. Manner and tenns of annendmait 

(2) Other matters. 

D.C.—Spevack v. Strauss, C.A., 257 F.2d 208, 103 

U. S.App.D.C. 204, cause remanded 79 S.Clt 721, 
359 U.S. 115, 3 LEd.2d 673. 

10. U.S.—Florida Lime & Avocado Cjtowcts, Inc. v. 
Paul, Cal., 83 S.Ct 1210, 373 U.S. 132, 929. 10 
LEd.2d 248, reh. den. 83 S.Ct 1861, 374 U.S. 
858, 10 LEd-2d 1082—linn v. United Piant 
Guard Workers of America, Local 114, Mich,, 86 
S.Ct 657, 383 U.S. 53, 15 LEd.2d 582—Accardi 

V. Pennsylvania R. Co., N.Y., 86 S.Ct 768, 383 
U.S. 225, 15 LEd.2d 717, on remand, CA., 369 
F.2d 805—McLeod v. General Elee. Co., N.Y., 87 
S.Q. 637, 385 U.S. 533, 17 LEd.2d 588—Dan- 
dridge V. Wifliams, Md.. 90 S.Ct 1153, 397 U.S. 
471, 25 LEd.2d 491, reh. den. 90 S.Ct 1684, 398 
U.S. 914, 26 L.Ed.2d 80. 

Retention of jurisdiction to give state ow>ortnni- 
ty to comply witii federal statute 
U.S.—Rosado v. Wyman, N.Y., 90 S.Q. 1207, 397 U.S. 
397, 25 LEd.2d 442, on remand, D.C., 322 F.Su^). 
1173, affd., CA.. 437 F.2d 619, affd. 91 S.Q. 2169, 
402 U.S. 991, 29 LEd.2d 157. 

11. Only Supreme Court has audiority to alter 
or modify mandate 

U.S.—Cascade Natural Gas Corp. v. EI Paso Natural 
Gas Co., Utah, 87 S.Ct 932, 386 U.S. 129, 17 
L.Ed.2d 814, on remand 291 F.Supp. 3, vac. on 
oth. grds. 89 S.Q. 1860. 395 U.S. 464, 23 LEd,2d 
474, reh. den. 90 S.Q. 2225. 399 U.S. 937, 26 
LEd.2d 809, on remand 358 RSupp. 820, aflid. in 
part, app. dism. in pait, 93 S.Q. 1439, 410 U.S. 
962, 35 L.Ed.2d 697, affd. 93 S.Ct 1440, three 
cases, 410 U.S. 962, 35 LEd.2d 697. 

Equitable discretion to fashion remedy 
U.S.—Romolds V. State Election Bd., D.CCkl., 233 
F.Supp. 323. 
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12. U.S.—U.S. V. Wintner, D.COhio, 247 RSupp. 47. 
Part of district conrt dedsion not rerersed by 

Supreme Court 

U.S,—U.S. V. First Nat. Bank & Trust Co. of Lexing- 
ton, D.C.Ky., 263 RSupp. 268. 

13. U.S.—Brown v. Board of Ed. of T<^>dta, Kan., 
DeL, Kan., S.C. & Va., 75 SQ. 753, 349 U.S, 
294, 99 LEd. 1083. 

La.—CLJ.S. cited in State v. Anderson, 255 So.2d 348, 
350, 260 La. 113. 

Vacation or modification of ju^pieitt 

(3) Other matters. 

U.S.—Maddrix v. Dize, CCA.Md., 153 F2d 274. 

International Ry. Ca v. Davidson, D.C.N.Y., 65 
RSupp. 58. 

No au&ority of «tiorney genmal to circum- 
scribe a^coity of district Murt to see tiiat 
mandate carri^ out 

U^.—Natnral <3as C^rp. v. EI Paso Natural 
Gas Co., Utah, 87 S.Q. 932, 386 U.S. 129, 17 
LEd.2d 814. On remand 291 F.Supp. 3, vac. on 
oth. grds. 89 S.Q. 1860, 395 U.S. 464, 23 L.Ed.2d 
474, reh. den. 90 S.Q. 2225, 399 U.S. 937. 26 
L.Ed.2d 809, on remand 358 F.Supp. 820, affd. in 
part, imP- dism. in part, 93 S.CJt. 1439, 410 U.S. 
962, 35 LEd.2d 697, affd. 93 S.Q. 1440, three 
cases, 410 U.S. 962, 35 LEd.2d 697. 

143. U.S.—Moody v. Gaffion, D.C.Ala., 286 F3upp. 
653. 

22. U.S.—U.$. V. E. L Du Pont De Nemours & Ca, 
m., 81 S.Ct 1243, 366 U3. 316 , 6 LEd.2d 318, 
modification den. 81 S.Q. 1913, 366 UJS. 956, 6 
LEd.2d 1251. , . 
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Library References 
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28. U.S.—U.S. V. Bamett, C.A.Miss., 330 F.2<i 369, 
cert. ques. ans. 84 S.D. 984, 376 U.S. 681, 12 
LEA2d 23, reh. den. 84 S.Ct. 1642, 377 U.S. 973, 

12 L.Ed.2d 742. 
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37.5. U.S.—U.S. V. Bamett, Miss., 84 S.Ct. 984, 376 
U.S. 681, 12 L.Ed.2d 23, rdi. den. 84 S.Ct. 1642, 

377 U.S. 973, 12 LEd2d 742. 

41. U.S.—Wliitk)dt’s E^ate v. C. I. R., C.A., 547 
F.2d 506, staycd den. 97 S.Ct 803, 429 U.S. 1069, 

50 L.Ed.2d 787, cert den. 97 S.Q. 1329, 430 U.S. 

916, 51 L.Ed.2d 594. 

43J. 28 U.S.C.A- § 1255, was repealcd in 1982. 


L.Ed.2d 142, reh. den. 93 S.Ct 2746, 412 U.S. 
933, 37 L.Ed.2d 162. 

Pettway v. American Cast Iron Pipe Co., C.A. 
Ala., 576 F.2d 1157, reh. den. 581 F.2d 267, cert. 
den. 99 S.Ct. 1020, 439 U.S. 1115, 59 L.Ed.2d 74, 
app. after remand C.A., 681 F.2d 1259, and 721 
F.2d 315, cert. den. 104 S.Ct. 3515, 82 L.Ed.2d 
824, cert dism. 104 S.Ct. 3526, 

Motion to witiidraw certiorari pctition 
U.S.—Rees v. Peyton, Va., 86 S.Ct 1505, 384 U.S. 312, 
16 L.Ed.2d 583. 

Purvis V. Great Falis Bldg. and Const Trades 
Council, D.CMont, 266 F.Supp. 661. 

Discretionary reriew 

U.S.—Ross V, Moffitt, N.C.. 94 S.Ct 2437, 417 U.S. 
600, 41 L.Ed.2d 341. 

Unbriefed and unargned issnes 
U.S.—Doran v. Salem Inn, Inc., N.Y., 95 S.Ct. 2561, 
422 U.S. 922, 45 L.Ed-2d 648. 
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55. U.S.—G. D. Searle & Co. v. Coim. NJ.. 102 S.Ct. 
1137, 455 U.S. 404, 71 L.Ed.2d 250, on remand, 
CA., 677 F,2d 301, on remand 598 F.Supp. 965. 

§ 203. By Appeal 
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66. Inapplicable to Pnerto Rkan statute 

U.S.—Fomaris v. Ridge Tool Co.. 91 S.Ct 156, 400 
U.S. 41, 27 L.Ed.2d 174. 

67, U.S.—United Gas Pipe Line Co. v. Ideal Cernent 
Co., Ala., 82 S.Ct. 676, 369 U.S, 134, 7 LEd.2d 
623—Lcroy v. Great Western United Corp., Tex., 
99 S.Ct 2710, 443 U.S, 173, 61 LEd.2d 464, on 
remand CA., 602 F.2d 1246. 

Appeals hdd proper 

(1) U.S.—Dutton V. Evans, 91 S.Q. 210, 400 U.S. 74, 

27 LEd2d 213, on remand 441 F.2d 657. 

Dedsion merely applymg state law 

(3) Applicatio»! of state constitution. 

U.S.—CSty of Mesquite v. AIaddin’s Castle, Iiw., Tex., 
1(K S.Ct 1070, 455 U.S. 283, 71 LEd.2d 152, on 
remand 713 F2d 137, reh. den. 718 F.2d 1097, 
motion to rccaU den. 104 S.Ct. 329, 464 U.S. 927, 
78 L.Ed.2d 300. 

(4) Wbere exercise of authority under state law inval- 

idated without reference to state statute. 

U.S.—Silkwood V. Kerr-McGee Corp., Okl., 104 S.Ct 
615, 464 U.S. 238, 78 L.Ed.2d 443, reh. den. 104 
S.Ct 1430, 465 U.S. 1074, 79 L.Ed.2d 754, on 
remand 769 F.2d 1451. 
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68. U.S.—Califomia Medical Ass*n v. Federal Elec- 
tion Commission, Cal., 101 S.Ct 2712, 453 U.S. 
182, 69 L.Ed.2d 567. 

From interlocotory or final order 

U.S.—Parker v. Lcvy, Pa., 94 S.Q. 2547, 417 U.S. 733, 
41 L.Ed.2d 439. 

69, U.S.—TuUy v. Mobil Oil Corp., 102 S.Ct. 1047, 
455 U.S. 245, 71 L.Ed.2d 120, on remand. Em. 
App., 689 F.2d 186. 

Unauthorized appeal treated as petition for cer- 
tiCM^ 

U.S.—Foniaris v. Ridge Tool Co., 91 S.a 156, 400 
U.S. 41; 27 L.Ed.2d 174. 
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93. U.S.—Odom v. U.S., 91 S.Ct 112, 400 U.S. 23, 27 
L.Ed.2d 122, reh. den. 91 S.Ct. 363, 400 U.S. 984, 
27 L.Ed.2d 396—Butz v. Glover tivestock Cora- 
mission Co., Inc., 93 S.Ct. 1455, 411 U.S. 182, 36 


95. Denying leave to appeal 

(2) U.S—Pollard v. U.S., Mmn., 77 S.Ct 481, 352 
U.S. 354, 1 L.Ed.2d 393. 
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98. U.S.—F.T.C. V. Colgate-Palmolive Co., Mass., 85 
S.Ct. 1035, 380 U.S. 374, 13 L.Ed.2d 904—Dur- 
ham V. U.S., Or., 91 S.Ct 858, 401 U.S. 481, 28 
L.Ed.2d 200. 

Rutherford v. American Medical Ass’n, C.A.I11., 
379 F.2d 641, cert. den. 88 S.Ct 787, 389 U.S. 
1043, 19 L.Ed2d 835, reh den. 88 S.Ct. 1027, 390 
U.S. 975, 19 L.Ed.2d 1195. 
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2. U.S.-Rudolph V. U.S., Tex., 82 S-Q. 1277, 370 

U.S. 269. 8 LEd.2d 484, reh. den. 83 S.Ct 15, 371 
U.S. 854, 9 LEd.2d 93—U.S. v. Seeger, Cal. & 
N.Y., 85 S.Ct. 850, 380 U.S. 163, 13 L.Ed.2d 
733—Textile Workers Union of America v. Dar- 
lington Mfg. Co., S.C., 85 S.Ct 994, 380 U.S. 263, 
13 L.Ed.2d 827—C. I. R. v. NoePs Estate, N.J., 85 
S.Ct 1238, 380 U.S. 678, 14 L.Ed.2d 159. 

3. U.S.—Hanna v. Plumer, Mass., 85 S.Ct 1136, 380 

U.S. 460, 14 L.Ed.2d 8—Cheng Fan Kwok v. 
Immigration and Naturalization Service, NJ., 88 
S.Ct 1970, 392 U.S. 206, 20 L.Ed.2d 1037. 

4. U.S.—Desist v. U.S., N.Y., 89 S.Ct. 1030, 394 U.S. 

244, 22 L.Ed.2d 248, rdi. den. 89 5.0. 1766, 395 
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S.Ct 1739, 398 U.S. 281, 26 L.Ed.2d 234—Gil- 
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on remand 562 F.2d 664, 183 U.S.App.D.C. 145, 
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775. 

Writ granted 
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Ohio, 85 S.Ct. 1050, 380 U.S. 424, 13 L.Ed.2d 941. 

(4) U.S.—Moses Lakc Homes, Inc. v. Grant Cottnty, 
Wash., 81 S.Q. 870, 365 U.S. 744, 6 L.Ed.2d 66, reh. 
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Sunkist Growers, Inc., Cal., 88 S.Q. 528, 389 U.S. 384, 
19 L.Ed.2d 621, reh. den. 88 S.Ct 846, 390 U.S. 930, 19 
LEtUd 995—Albrccht v. Herald Co., Mo., 88 S.Ct 
869, 390 U.S 145, 19 L.Ed.2d 998, reh. den. 88 S.Ct 
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F.2d 1070, cert. den. 91 S.Q. 138, 400 U.S. 902, 
27 L.Ed.2d 138—U.S. v. Seckinger, Ga.. 90 S.Q. 
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S. Ct 1255, 397 U.S. 1031, 25 L.Ed.2d 546—Hel- 
lenic Lines Limited v. Rhoditis, Ala., 90 S.Q. 
1731, 398 U.S. 306, 26 L.Ed.2d 252, reh. den. 91 
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(6) U.S.—Flora v. U.S., Wyo., 78 S.Q 1079, 357 

U.S. 63, 2 LEd.2d U65, reh. den. 79 S,Q. 112, 358 
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reh. den. 86 S.Ct. 1219, 383 U.S. 963, 16 L.Ed.2d 
305, and 86 S.Ct. 1219, 383 U.S. 963, 16 L.Ed.2d 
306—Malat v. Riddell, CaL, 86 S.Ct. 1030, 383 

U. S 569, 16 L.Ed.2d 102—U.S v. 0’Malley, IlL, 

86 S.Ct 1123, 383 US. 627. 16 L.Ed2d 145-U.S. 

V. Catto, Tex., 86 S.Ct. 1311, 384 U.S. 102, 16 
L.Ed.2d 398, reh. den. 86 S Ct. 1857, 384 U.S. 981, 
16 L.Ed.2d 692—F.T.C. v. Jantzen, Inc., 87 S.Ct. 
998, 386 U.S. 228, 18 L.Ed.2d II, on remand, C.A., 
383 F.2d 981—Crown Coat Front Co. v, US 
N.Y., 87 S.Ct. 1177, 386 U.S. 503, 18 LEd2d 
256—Northeastcm Pennsylvania Nat. Bank & 
Trust Co. V. U.S., Pa., 87 S.Ct. 1573, 387 U.S. 213, 

18 LEd,2d 726—Wyandotte Transp. Co. v. US., 
La., 88 S.Ct. 379, 389 U.S. 191, 19 LEd.2d 407- 
U.S. V. Corrcll, Tenn., 88 S.Q. 445, 389 U.S. 299, 

19 L.Ed.2d 537—Hopkins v. Cohen, Ind., 88 S.Ct 
1146, 309 U.S. 530, 20 LEd2d 87—U.S. v. 
0’Bnen, Mass., 88 S.Q. 1673, 391 U.S. 367, 20 
L.Ed.2d 672, reh. den. 89 S.Q. 63, two cases, 393 
U.S. 900, 21 L.Ed.2d 188—Snyder v. Harris, Kan. 
& Mo., 89 S.Ct. 1053, 394 U.S. 332, 22 L.Ed.2d 
319, reh. den. 89 S.Ct. 1622, 394 U.S. 1025, 23 
L.Ed.2d 50—Bingler v. Johnson, Pa., 89 S.Q. 1439, 
394 U.S. 741, 22 LEd.2d 695—Willinghara v. Mor¬ 
gan, Kan., 89 S.Ct. 1813, 395 U.S. 402, 23 L,Ed.2d 
396, on remand 424 F.2d 200. 

Wiretap authorizations 

U.S.—U.S. V. Giordano, Md., 94 S.Q. 1820, 416 U.S. 
505, 40 L.Ed.2d 341—U.S. v. Chavez, CaL, 94 
S.Q. 1849, 416 U.S. 562, 40 LEd.2d 380, on 
remand 533 F.2d 491, cert den. 96 S.Ct. 2237, 426 
U.S 911, 48 L.Ed.2d 837. 
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8. U.S.—Kossick V. United Fruit Co., N.Y., 81 S.Q. 

886, 365 U.S, 731,6 L.Ed.2d 56, reh. den. 81 S,Q. 
1657, 366 U.S. 941, 6 LEd.2d 852—American 
Federation of Musicians v. Wittstcin, N.Y., 85 
S.Q. 300, 379 U.S. 171, 13 L.Ed.2d 214. 

First appearance in Supreme Court 

(2) Other matters. 

U.S.—Reading (k). v. Brown, Pa., 88 S.Q. 1759, 391 
U:S. 471, 20 L.Ed.2d 751. 

Certiorari granted on tiiis ground 

(6) U.S-—Levine v. U.S., N.Y., 80 S.Q 1038, 362 
U.S. 610, 4 L.Ed.2d 989, reh. den, 80 S.Q. 1605, 363 
U.S. 858, 4 L.Ed.2d 1739-Clay v. Sun Ins. Office 
Liinited, Fla., 80 S.Ct. 1222, 363 U.S, 207, 4 L.Ed.2d 
1170—■Times Film Ck)rp. v. City of Qiicago, IU., 81 
S.Ct. 391. 365 U.S. 43, 5 L.Ed.2d 403, reh. den. 81 S.Q 
798, 365 U.S. 856, 5 L.Ed.2d 820-Ashe v. Swenson, 
Mo., 90 S.Q. 1189, 397 U.S. 436, 25 LEd.2d 469. 

(8) U.S.—Palcrmo v. tJ.S., N.Y., 79 S.Q. 1217, 360 
U.S. 343, 3 L.Ed.2d 1287, reh. den. 80 S.Ct 41, 361 
U.S. 855, 4 L.Ed.2d 94-CampbeU v. U.S., Mass., 81 
S.Q. 421, 365 U.S. 85,5 L.Ed2d 428, on remand, CA.. 
296 F.2d 527, on remand, D.C., 199 F.Supp. 605, op. 
supp., C.A., 303 F.2d 747, affd, 303 F.2d 747, on 
remand 206 F.Supp. 213. 
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9. U.S.—N.L.R.B. V, Great Dane Trailers, Inc, Fla., 

87 S,Ct 1792. 

Certiorari granted 

(3) U.S.—Barenblatt v. U.S., App.D.C, 79 S.Q. 
1081, 360 U.S. 109„ 3 LEd.2d 1115, reh. dem 80 S.a 
40, 361 U.S. 854, 4 L.Ed,2d 93. 

(6) U.S.—Radiant Bumers, Inc. v. Peoples Gas li^t 
& Coke Co., IU., 81 S.Q 365, 364 U.S. 656, 5 L.Ed.2d 
358-Monroe v. Pape, IU, 81 S.Q. 473, 365 U.S. 167, 5 
L.Ed.2d 492—Wiikinson v. U.S.. Ga., 81 S.Ct 567. 365 
U.S. 399, 5 L.Ed.2d 633, reh. den. 81 S-Q. 1024, 365 
U.S. 890, 6 L.Ed.2d 200-Wilson v. Sohncttlcr, DL, 81 
S.a 632, 365 U.S. 381, 5 LEd.2d 620, reh. den. 81 
S.Q. 1025, 365 U.S. 890, 6 L.Ed.2d 200-Egan v. Chy 
of Aurora, IU., IU., 81 S.Q 684, 365 aS. 514, 5 
LEd.2d 741—Cafeteria and Reataurint Wwkers Union, 
Local 473, AFU-CIO v. McElroy. App.D.C, 81 S-Q 
1743, 367 U.S. 886, 6 L.Ed.2d 1230, reh. dea. 82 S.Q. 
22, 368 U.S. 869, 7 L.Ed.2d 70—Enochs v. Williams 
Packing & Nav. Co, Miss., 82 S.Ct 1125, 370 U.S. 1, 8 
L,Ed.2d 292, reh. den. 82 S-Q 15X9, 370 U.S. 965, 8 
LEd.2d 833—Pure Oil Co. v. Suarez, Fla., 86 S.Q. 


1394, 384 U-S. 202, 16 LEd.2d 474—U.S. v. Rands, 
Or, 88 SCt. 265, 389 UJ5. 121, 19 L.Ed.2d 329—First 
Nat. Bank of Ariz. v. Cities Service Co., N.Y., 88 S.Ct. 
1575, 391 U.S. 253, 20 L.Ed.2d 569, reh. den. 89 S Ct. 
63. 393 U.S. 901, 21 L.Ed.2d 188. 

10. Certiorari granted 

(1) U.S.—Reisman v. Caplin, DistCoL, 84 S.Ct. 508, 

375 U.S. 440, II L.Ed.2d 459. 

(3) Other cases. 

U.S.—Chapman v. U.S., Ga., 81 S.Ct. 776, 365 U.S. 
610, 5 L.Ed.2d 828—Kaiser Steel Corp. v. W. S. 
Ranch Co., N.M, 88 SCt 1753, 391 U.S. 593, 20 
L.Ed.2d 835. 

11. U.S.—Hess V. U.S.. Or., 80 S.Q. 341, 361 U.S. 
314, 4 L.Ed.2d 305, on remand, C.A.. 282 F.2d 
633—U,S. V. Republic Steel Corp., 111., 80 S.Ct. 
884, 362 U.S. 482, 4 L.Ed.2d 903, reh. den. 80 
S.Ct. 1605, 363 U.S. 858, 4 LEd.2d 1739, on 
remand 286 F.2d 875—U S. v. State of Ala., Ala., 
80 S.Q, 924, 362 U.S. 602, 4 L.Ed.2d 982, reh. 
den. 80 S.Q. 1608, 363 U.S. 857, 4 L.Ed.2d 
1739—Parr v. U.S., Tex.. 80 S.Q. 1171, 363 U.S 
370, 4 L.Ed.2d 1277—SchilUng v. Rogcrs, App 
D.C., 80 S.Ct. 1288, 363 U.S. 666, 4 LEd.2d 
1478—^U.S. V. Amcrican-Forcign S.S. Corp., N.Y., 
80 S.Ct. 1336. 363 U.S. 685, 4 L.Ed.2d 1491, reh. 
den. 81 S.Q. 30, 364 U.S. 854, 5 L.Ed.2d 77, on 
remand, C.A., 291 F.2d 598, cert. den. 82 S.Ct. 
171, 172, 179, 368 U.S. 895, 7 L.Ed.2d 92—C:onti- 
nental Grain Co. v. The FBL-585, La., 80 S.Ct. 
1470, 364 U.S. 19, 4 L.Ed.2d 1540-Dugan v 
Rank, App., 83 S.Q. 999, 372 U.S. 609, 10 
LEd.2d 15—U.S. V. First Nat. City Bank, N.Y., 
85 S.Q. 528, 379 U.S. 378,13 L.Ed.2d 365—Inter¬ 
national Union, United Auto., Aerospacc and Agr. 
Impkment Workcrs of America, AFL-CIO, Local 
283 V. Scofidd, U.S., 86 S.Q. 373, 382 U.S. 205, 
15 L.Ed.2d 272-Kent v. U.S., DistCoL, 86 S.Ct 
1045, 383 U.S. 541, 16 L,Ed.2d 84—Wyandotte 
Transp. Co. v. U.S., U., 88 S.Q. 379, 389 U.S. 
191, 19 L.Ed.2d 407—Executive Jet Aviation, Inc. 
V. Gty of QevclancL Ohk», Ohio, 93 S.Q. 493,409 
U.S. 249, 34 LErUd 454—Couch v. U.S., U.S. 
Va,, 93 S.Q. 611, 409 U.S. 322, 34 L.Ed,2d 548— 
Lau V. Nichois, Cal., 94 S.Q. 786, 414 U.S. 563, 
39 LEd.2d I. 

Certiorari granted 

(1) U.S.—N.LR.B. V. Drivcrs, Chauffcurs, Hdpcrs, 
Local Union No. 639, ApmD.C, 80 S.Ct 706. 362 U.S. 
274, 4 L.Ed.2d 710—Local Lodge No. 1424 v. N.L. 

R. B.. App.D.C, 80 S.Ct 822, 362 U.S. 411. 4 L.Ed.2d 
832-N.L.R.B. v. Ochoa Fertilizer Corp., 82 S.Q. 344, 
368 U.S. 318, 7 LEd.2d 312—RetaU Ocrks Intem. 
Ass’n, Local Unions Nos. 128 and 633 v. Lkm Dry 
Goods, Inc., Ohio, 82 S.Ct 541, 369 U.& 17. 7 L.Ed.2d 
503—N.L.R.B. V. Washmgton Aluminum Ca, 82 S.Q. 
1099, 370 U,S. 9, 8 L.Ed.2d 298—General Drivcrs, 
Waxehousemen and Hclpers, Local Union Na 89 v. 
Riss & Co., Ky., 83 S.Ct 789, 372 U.S. 517, 9 L.Ed.2d 
918—Boire v, (jreyhound Corp., Fla., 84 S.Ct 894, 376 
U.S. 473, 11 LEd.2d 849—United Stcdworicers of 
America, AFL-QO v. N.L.R.B., N.Y., 84 S.Q. 899, 

376 U.S. 492, 11 L.Ed.2d 863, on remand, C.A., 332 
F.2d 563, motion gr. 84 S.Q. 1880, 377 U.S. 974, 12 
LJEd2d 745—John ll^cy & Sons, Inc. v. Lmngston, 
N.Y., 84 S.Q. 909, 376 U.S. 543, 11 L.E<L2d 898— 
N.LR.B, V. C & C Plywood Corp., 87 S.Ct 559, 385 
U.S. 421, 17 LEd.2d 486, reh. den. 87 S.Ct 951, 386 
U.S. 939, 17 L.Ed.2d 812^N.LJLB. v. Acme Industrial 
Co., HL, 87 S,Q. 565, 385 US 432, 17 L.Ed.2d 495— 
Wirtz V. Local 153, CHass Bot& Blowcrs AssX Pa., 88 

S. Ct 643,389 U.S. 463. 19 L.Ed.2d 705, on remand 405 
F.2d 176^.L.R.B. v. United Ins. Co. of America, 88 
S.Ct 988, 390 U,S. 254, 19 L.Ed.2d 1083—Thomas v. 
Consolidatiem Coal Go. (Focahontas Fud Ca, Dhn- 
sion), CA.W.Va., 3W F.2d 69, cert. den. 88 S.Ct 562, 
389 U.S. K)04, 19 LEd;2d 599, reh. den. 88 S.Ct 768, 
389 U,S. 1059, 19 LEd.2d 862, 

(2) UJS.—Brotheihood d Loctxnotive Engineen v. 
Missouri-Kansas-Texas R. Co., Tex., 80 S.Ct 1326, 363 
U.S. 528, 4 L.Ed.2d 1379, reh. den. 81 S.Q. 31, 364 
U.S. 854, 5 LEd.2d 78—System Federation No. 91, Ry. 
Emp. Dept, AFL-QO v. Wri^t, Ky., 81 S.Ct 368, 
364 U.S. 642, 5 L.£d.2d 349-dntemational Ass*n of 
Machinisd, AFL^CK) v. Central Airimes, Ino. Tex., ^ 
S.Ct 956, 372 UA 682, 10 L.Ed.2d 67, idt den. 83 


SCt 1533, 373 U.S. 947, 10 L.Ed.2d 702—Brotherhood 
of Locomotive Engineers v. Louisvillc & N.R. Co., Ky., 

83 S.Ct. 1059, 373 U.S. 33. 10 L.Ed.2d 172. 

(4) U.S-—Jones v. U.S., App.D.C., 80 S.Ct. 725, 362 
U.S. 257, 4 L.Ed.2d 697, 78 A.L.R.2d 233—Wyatt v. 
U.S., Ala., 80 S.Ct 901, 362 U.S. 525, 4 L.Ed.2d 
931—Elkins v. U.S., Or.. 80 S.a 1437, 364 US. 206, 4 
L.Ed.2d 1669—Carbo v. U.S., Cal., 81 S.Ct 338, 364 
U.S. 611, 5 L.Ed.2d 329—Lott v. U.S., Tex., 81 S.Q. 
1563, 367 U.S. 421, 6 L.Ed 2d 940-Fong Foo v. U.S., 
Mass., 82 S.Ct 671, 369 U.S. 141, 7 L.Ed.2d 629— 
Qeary v. Bolger, N.Y., 83 S.Ct. 385. 371 U.S. 392, 9 
L.Ed.2d 390—Platt v. Minnesota Min. & Mfg, Co., IU., 

84 SCt 769, 376 U.S. 240, U L.Ed.2d 674— WiU v. 
U.S., IU., 88 S.Q. 269, 389 U.S. 90, 19 L.Ed.2d 305— 
Kaufman v. U.S., Mo., 89 S.Q 1068, 394 U.S. 217, 22 
L.EdJ:d 227, on remand 323 F.Supp. 623, affd. 453 F.2d 
798—Harris v. Nelson, CaL, 89 S.a 1082, 394 U.S. 
286, 22 L.Ed.2d 281, reh. den. 89 S.a 1623, 394 U.S. 
1025, 23 L.Ed.2d 50-McCarthy v. U.S., IH., 89 S.a 
1166, 394 U.S. 459, 22 L.Ed.2d 418. 

(5) U.S.—Southern Cwist Co. v. Pickard, Team., 83 
S.Q. 108, 371 U.S. 57, 9 L.Ed.2d 31—Provident 
Tradesmens Bank & Trust Co. v. Patterson, Pa., 88 
S.Q. 733, 390 U.S. 102, 19 LEd.2d 936, on remand, 
C.A., 411 F.2d 88. 

(6) U.S.—AUegheny County v. Prank Mashuda Co., 
Pa-, 79 S.a. 1060, 360 U.S. 185, 3 LEd.2d 1163, rdt. 
den. 80 S.Q 41, 361 U.S. 855, 4 L.Ed2d 93. 

(7) U.S.—F.T.C. V. Travders Health Ass’n, 80 S.Q. 
717, 362 U.S. 293, 4 L.Ed.2d 724, on remand, C.A., 298 
F.2d 820—F.T.C. v. Simplicity Pattem Co^ App.D.C., 
79 S.Ct 1005, 360 U.S- 55, 3 L.Ed.2d 1079, reh. den. 80 
S.Q. 41, 361 U.S. 855, 4 LEd.2d 93. 

(8) U.S.—U.S. v. Kaiser, Wis., 80 S.Q. 1204, 363 
U.S. 299. 4 LEd.2d 1233-iU.S. v. CanncJton Sewcr 
Pipe Co., Ind. 80 Sa 1581, 364 US- 76. 4 LJEd.2d 
1581—Tumbow v. C. 1. R., 82 S.a 353, 368 U.S. 337, 
7 L.Ed2d 326-U.S. v. Patridc, S.C, 83 S,a 618, 373 

U. S. 53, 9 LEd.2d 580—U.S. v. GUmoie, ,Q.a., 83 
S.a. 623, 372 U.S. 39, 9 L.Ed.2d 570—US. v. Stapf, 
Tex., 84 S.Q. 248, 375 US. 118, 11 LEd.2d 195, n*. 
den. 84 S.Q. 477, 375 U.S. 981, 11 LEd.2d 428—US. 

V. State of Vt, Vt, 84 S.a 1267, 377 U.S. 351, .12 
L.Ed2d 370-Fribouig Nav. Ca v. C. 1. R., N.Y., 86 
S.a 862, 383 US. 272, 15 L.Ed.2d 751— U.S. V- 
Donruss Co., Tenn., 89 S.a 501, 393 US. 297, 21 
L.Ed.2d 495, reh. den, 89 S.a 848, 393 U.S. 1112, 21 
L.Ed.2d 812—Donaldson v. U-S., Fla., 91 S,a 534,400 
US. 517, 27 L,Ed2d 580-C. I. R. v. Lincoln Sav. & 
Loan Ass*n, Cal., 91 S,a 1893, 403 U.S. 345, 29 
L.Ed.2d 519. 

(9) U.S.—OosteUo V. Immigration and NatnraHzation 
Service, N.Y., 84 S.Q. 580, 376 U.S. 120, 11 L.Ed2d 
559. 

(10) US. —Sunray Mid-Omtinent OU Co. v. Federal 
Power Commission, 80 S.a 1392, 364 US. 137, 4 
L.Ed2d 1623, rdi. den, 81 S.a 32. 364 U.S. 856, 5 
L.Ed2d 80—Atlantic Rdining Co. v. Public Service 
CkHnmission of State of N.Y., 79 S.a 1246, 360 U.S. 
378, 3 L-EdOd 1312, am. den. 80 SXX 42,361 US. 801, 
4 L-Ed2d 53—Fed^ Power Commission v. Tennessce 
Gas .Transmission Co^ 83 S.a 211, 37J US. 145, 9 
L,^2d 199—Wisctmsin v. Fcdeial Power Commission, 
Distai., 83 S.a 1266, 373 U.S. 294, 10 L.Ed2d 357, 
reh. dea, 84 S.a 25, 375 U.S. 870, U UEdJd 99— 
Federal Power Comtnission v. Hunt, 84 S.a 861, 376 
US. 515, 11 L.Ed2d 878—United Gas Imp. Co. v. 
Continental Ofl Ca, 85 StO. 1517, 381 US 392, 14 
LEd2d 466, on remand, CA., 351 F.2d 670—United 
Gas Pipe line Co. v. Federal Power Commissk»i, La., 
87 S.a 265, 385 US. 83, 17 L.Ed2d 181—In re 
Permian Basin Area Rate Cases, N.M., 88 S.a 1344, 
390 US 747, 20 L.Ed2d 312, reh. dea 88 S.Q. 2050, 
392 US. 917, 20 L-Ed2d 1379. 

(11) US.-«idiards v. U.S., OkL, 82 S.a 585, 369 
US I, 7 L.Ed2d 492. 

(12) U.S.—Pate v. Robinson, IU., 86 S.Ct 836. 383 
U.S. 375. 15 LJEd.2d 815. 

(14) Other matters. 

U.S.—^Harffin v. Kentucky Utilities Co., Tena, 88 S.a 
651, 390 U.S. 1, 19 LEd.2d 787—Protective Com- 
mittee for Independent Stoddudders of TMT TiaU- 
er Ferry, Inc. v. Anderaoa Fla., 88 SXX 1157, 390 
U.S. 414,20 USSU 1, xrfL dea 88 S.a 1649, 391 
US. 909, 20 L.Ed.2d 425, on remand 471 F.2d 
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10—U.S. V. Article of Drug . . . Bacto-Unidisk 
. . Mkh., 89 S.Ct. 1410, 394 U.S. 784, 22 
L.Ed.2d 726, reh. den. 89 S.Ct. 2013, 395 U.S. 954, 
23 L.Ed.2d 473—Hodgson v. Local Union 6799, 
United Steelworicers trf" America, AFL-CIO, CaL, 
91 S.Ct. 1841,403 U.S. 333, 29 L.Ed.2d 510—Fein 
V. Selective Servic* System Local Bd. No. 7, Yonk- 
ers, N.Y., N.Y., 92 S.Ct. 1062, 405 U.S. 365, 31 
L.Ed.2d 298. 

Maintai^ce of antitrost and secnrities laws 
Tiolatiotts as class action 

U.S.—Eisen v. Carlisle and JacqueUn, N.Y., 94 S.Ct. 
2140. 
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113, U.S.—YelUn v. U.S., Ind., 83 S.Ct. 1828, 374 
U.S. 109, 10 L.Ed.2d 778—U.S. v. Davis, Terni., 
90 S.CL 1041, 397 U.S. 301, 25 L.Ed2d 323, reh. 
den. 90 S.a. 1495, 397 U.S. 1071, 25 L.Ed.2d 695. 

12, U.S.—Perma Life Mufflers, Inc. v. International 
Parts Corp., ffl., 88 S.Q. 1981, 392 U.S. 134, 20 
L.Ed.2d 982. 

page 649 

13, U.S.—Afroyim v. Rusk, N.Y., 87 S.Ct. 1660, 387 
U.S. 253, 18 L.Ed.2d 757—Penna Ufe Mufflers, 
Inc. V. International Parts Corp., IIl, 88 S.Ct. 
1981, 392 U.S. 134, 20 L.Ed.2d 981 

133. Certiorari granted 

(3) As to other matters. 

U.S.—U.S. V. Consolidated Edison Co. of N.Y., Inc,, 
N.Y., 81 S.a. 1326, 366 U.S. 380, 6 L.Ed.2d 356, 
reh. den. 82 S.CL 138, 368 U.S. 884. 7 L.Ed.2d 
86—American Auto. Ass’n v. U.S., ClQ, 81 S.Ct. 
1727, 367 U.S. 687, 6 L.Ed.2d 1109, reh. den. 82 
S,a 24, 368 U.S. 870, 7 L.Ed.2d 70. 

13.10. U.S.—Ward v. Atlantic Coast Line R. Co., 
Fla., 80 S.a. 789, 362 U.S. 396, 4 L,Ed.2d 820- 
SpinelU v. U.S., Mo., 89 S.a. 584, 393 U.S. 410, 
21 L.Ed.2d 637. 

14, U.S.—J. L Case Co. v. Borak, Wis,, 84 S.O. 1555, 
377 U.S. 426, 12 L.Ed.2d 423. 

16. U.S.—^The Monrosa v. Carbon Black Export, Inc., 
Tex., 79 S.Ct 710, 359 U.S. 180, 3 L.Ed2d 723, 
reh. den. 79 S.Q. 1115, 359 U.S. 999, 3 L.Ed.2d 
986—Bandy v. U.S., 82 S.a. 11, 7 UEd.2d 9— 
Hodges V. U.S., App.D.C., 82 S.O. 235, 368 U.S. 
139, 7 LEd.2d 184. 

Amicaf curiae bdd not entitled to seek cer- 

tiorarL 

U.S.—^International Union, United Auto., Aero^wce 
and Agr. Implement Workcrs of America, AFL- 
giO, Local 283 v. Scofield, U.S., 86 S.a. 373, 382 
U.S, 205, 15 LEd.2d 272. 
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16,5. U.S.—The Monrosa v. Carbon Black Export, 
Inc., Tex., 79 S.CL 710, 359 U.S. 180, 3 L.Ed.2d 
723, reh. den. 79 S.Ct. 1115, 359 U.S. 999, 3 
L.Ed.2d 986. 

Recoyery on other canse of action 

U.S.—The Monrosa v. Carbon Black Export, Inc., 79 
S.a 710, 359 U.S. 180, 3 L.Ed.2d 723, reh. den. 79 
S.a 1115, 359 U.S. 999, '3 L.Ed.2d 986. 

16.10. U,S.—The Monrosa v. Carbon Black Export, 
Inc, Tex., 79 S.Ct. 71p, 359 U.S. 180, 3 LEd.2d 

, 723, reh. den. 79 S.a. 1115, 359 U.S. 999, 3 

' L.Ed.2d 986. 

16.15, U.S.—The Monrosa v. Carbon Black Export, 
Inc., Tex., 79 8.0. 710, 359 U.S. 180, 3 L.Ed.2d 
723, reh. den. 79 S.O 1115, 359 U.S. 999. 3 
L.Ed.2d 986. 

16J0. U.S.—The Monrosa v. Carbon Black Export, 
Inc., Tex., 79 S-O 710, 359 U.S. 180, 3 L.E4.2d 
723, reh. den. 79 8.0 1\15, 359 U.S, 999, 3 
L.Ed.2d 986. ‘ 

16JZ5. U.S.—The Monrosa v. Carbon Black 

Inc., Tex., 79 S.O 710, 359 U.S. 180, 3 L.Ed.2d 
723, reh. den- 79 S.O 1115, 359 U.S, 999, 3 
L.Ed.2d 986. 


1630. Mootness determined when case con- 
sidered not when flled 

U.S.—Allee v. Medrano, Tex., 94 S.Ct. 2191, 416 U.S. 
802, 40 L.Ed.2d 566. 

Writ not dismissed as moot 
U.S.—^Warden, Lewisburg Penitentiary v. Marrero, Pa., 
94 S.Cl 2532, 417 U.S. 653, 41 L.Ed.2d 383, reh. 
den. 95 S.Ct. 334, 419 U.S. 1014, 42 L.Ed.2d 288. 

§ 204(4).-In Patent Cases 
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19. U.S.—Aro Mfg. Co. v. Convertjble Top Replace- 
ment Co., Mass., 81 S.Ct, 599, 365 U.S. 336, 5 
L.Ed.2d 592, reh. den. 81 S.Ct. 1024, 365 U.S. 
890, 6 L.Ed.2d 201—Brenner v. Manson, Cusi. & 
PatApp.. 86 S.O. 1033, 383 U.S. 519, 16 L.Ed.2d 
69. 
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31. U.S.—^Technograph Printed Circuits, Limited v. 
U.S., 372 F.2d 969, 178 Ct.a. 543. 

§ 204(5).-At What Stage 

of Proceedings 

Library References 
Federal Courts <©=»452. 
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35. U.S.—New Haven Inclusion Cases, Conn., 90 
S,Ct. 2054, 399 U.S. 392, 26 LEd.2d 691—New 
York, N.H. & H.R. Co., First Mortg. 4% Bond- 
holder’s Committee v. U.S.. N.Y., 90 S.a 2054, 
399 U.S. 392, 26 L.Ed.2d 691. 

§ 204(7). -Who May Institute 

Proceedings; Parties 

Library References 
Federal (Uourts <&=»452. 

39. Federal Trade Commission 

U.S.—F.T.C. V. Colgate-Palmolive Co., Mass., 85 S.Q. 
1035, 380 U.S. 374, 13 L.Ed.2d 904. 

39.10. Leaye to intorrene denied 
(2) Other instances. 

U.S.—^Banco Nacional de Cuba v. Sabbatino, N.Y., 84 
S.Q. 923, 376 U.S. 398, 11 L.Ed2d 804. 

§ 204(8). -Apt>eal and Certiora¬ 

ri in Same Case 

Library Refcitences 
Federal (Dourts <s=»452, 

40. U.S.—City of EI Paso v. Simmons, Tex., 85 S.Q. 
577, 379 U.S. 497, 13 LEd.2d 446, reh. den. 85 
S.a. 879, 380 U.S. 926, 13 L.Ed.2d 813. 
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41. U.S.—City of EI Paso v. Simmons, Tex., 85 S.Q. 
577, 379 U.S. 497, 13 LEd2d 446, reh. den. 85 
S,a 879, 380 U.S. 926, 13 L.Ed.2d 813. 

Where perfected appeal was taken to 
the C3ourt of Appeab in addition to 
direct appeal to the Supreme Court, 
appellantes jurisdictional statement 
would be treated as petition for certio¬ 
rari prior to judgment of CJourt of Ap- 
peals/’^ 

41J5. U.S-—Timier v, City of Memphis, Tam,, Tenn., 
82 S.a 805, 369 U.S. 350^ 7 LEd.2d 762. 


§ 204(10). -Proceedings to Ob- 

tain Writ 

Library References 
Federal Courts <s=>453. 

50. U.S.—Snider v. Ali State Administrators, Inc., 
Fla., 94 S.Ct. 771, 414 U.S. 685. 39 L.Ed.2d 90. 
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50.40. Certiorari granted 

U.S.—Gondeck v, Pan Am. World Airways, Inc., Fla., 
86 S.a. 153, 382 U.S. 25, 15 L.Ed.2d 21. 

§ 204(11).-Time to Apply 

for Writ 

Library References 
Federal Courts ‘S=»453. 

51. Delay of petitionePs attomey attributable 
to petitioner 

U.S.—Link v. Wabash R. Co., Ind., 82 S.Ct. 1386, 370 
U.S. 626, 8 L.Ed.2d 734, reh. den. 83 S.Q. 115, 371 

U. S. 873, 9 L.Ed.2d 112. 

Discretion 

U.S.—Self V. United States, D.C.Tenn., 434 F.Supp. 
548, affd., CA. 574 F.2d 363, cert. den. 99 S.Q. 
257, 439 U.S. 896, 58 L.Ed.2d 242. 

52. U.S.—U.S, V. (jonzalez-Perez, CA.Fla., 629 F.2d 
1081. 
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53.5. Time limitation held not jurisdictional 
U.S.—Taglianetti v. U.S., RJ., 89 S.a 1099, 394 U.S. 

316, 22 L.Ed.2d 302—Schacht v. U.S., Tex., 90 
S.a. 1555, 398 U.S. 58, 26 L.Ed.2d 44— Durham 

V. U.S., Or., 91 S.a. 858, 401 U.S. 481, 28 L.Ed.2d 

200 . 

53.15. U.S.—F.T.C. V. Colgate-Palmolive Ca, Mass., 
85 S.a 1035, 380 U.S. 374, 13 L.Ed.2d 904~Sco- 
field V. N.L.R.B., Wk, 89 S.a. 1154, 394 U.S. 
423, 22 L.Ed.2d 385. 

53.20. U.S.—F.T.C. v. Colgate-Palmolive Co., Mass., 
85 S.a. 1035, 380 U.S. 374, 13 L.Ed,2d 904. 
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5335. U.S.—WUkins v. U.S., Pa., 99 S.Q. 1829, 441 
U.S. 468, 60 L.Ed.2d 365. 

§ 204(12). —-Stay to Permit 

Application 

Library References 
Federal Courts <s=>453. 

54, U.S.—Glidt V. Ballentine Produce, Inc., C.A.Mo., 
397 F.2d 590. 

54.5. Stay denied 

(2) Other instances. 

U.S.—^A. B. Chance Co. v. Atlantic Qty Elee, Co., 
N.Y., 83 S.Q. 964, 10 L.Ed.2d 121 

54.10. U.S.—Commonwealth Oil Refining Co. v. 
Lummus Co., 82 S.a 348, 7 L.Ed.2d 334. 

Stay denied 

(2) Other instances. 

U.S.—Winters v. N.Y., 89 S.a. 34, 21 L.Ed.2d 76. 
page 657 

55, U.S.—In re Stumes, C.A.S.D., 681 F.2d 524. 
Supreme court has ^eater latitude 

U.S.—Meredith v. Fair, C.AMiss., 306 F,2d 374. 

Coverage and enfbrcement of bond required hy 
Court of Appeals 

U.S.—^Dragor Shipping Corp. v. Union Tank Car Co., 
CA.Ariz., 371 F.2d 721 

Stay granted by jnstice of Snpreme Court 

U.S-— Harris v. U.S.. 91 S.a. 4, 400 U.S. 1211, 27 
L.Ed.2d 30, 
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Stay denied by jiistice of Supreme Court 

U.S.—Hayakawa v. Brown, Cal., 94 SCt. 1145, 415 
U.S. 1304, 39 L.Ed.2d 457. 

55.10. U.S.—Dolman v. U.S., 99 S.Ct. 551, 439 U.S 
1395, 58 L.Ed.2d 641. 

§ 204(13). -Effect of Grant of 

Writ 

Library References 
Federal (}oiirts <3=»454. 

56. U.S.—GUck V. Ballentine Produce, Inc., C.A.Mo., 
397 F.2d 590. 

§ 204(14). -Effect of Refusal of 

Writ 

Library References 

Federal Courts ®»454. 

page 658 

58. U.S.—Coggins v. Carpenter, D.C.Pa., 468 F Supp. 
270. 

59.10. U.S.—U.S. V. Bamett, Miss., 84 S.Ct. 984, 376 
U.S. 681, 12 L.E<L2d 23, reh. den. 84 S.Q. 1642, 
377 U.S. 973, 12 L.Ed.2d 742. 

Snider v. Peyton, C,A.Va., 356 F.2d 626. 

United Brick and Clay Workers of America, 
AFL-CIO, Dist. Council No. 11 v, Gladding, 
McBean & Co., D.C.Cal., 192 F.Supp. 64, 

60. Wis.—State v. Nye, 312 N.W.2d 826, 105 Wis.2d 
63. 

Pursuant to the view that denial of 
(iertiorari by the Supreme CJourt 
carries no affirmation or inference of 
affimation of the correctness of the 
lower court decision, a district court 
has declared itself not bound by a 
court of appeals holding as to which 
certiorari has been denied by the Su¬ 
preme Ck)urt.*®-^ 

60.5. U.S.—In re P.T.G. Grain Service, D.CMinn,, 
185 F.Supp. 332. 

§ 204(15). -Dismissal of Writ 

Library References 
Federal Courts <3=*452, 
page 659 

63. U.S.—^Joncs v. State Bd. of Ed. of State of Tenn., 
Tcnn.. 90 S.Q. 779, 397 U.S. 31, 25 LEd.2d 27, 
reh. den- 90 S.Ct. 1230, 397 U.S. 1018,25 L.Ed.2d 
432-—Taggart v. Weinatdceris, Inc., Ala., 90 S.Ct 
876, 397 U.S. 223, 25 LE<i.2d 240—Monks v. 
New Jersey, N.J., 90 S.Q. 1563, 398 US. 71, 26 
L.Ed.2d 54—^Moon v. Maryland, Md., 90 S.Ct 
1730, 398 U.S. 319, 26 L.Ed.2d 262—Piccirillo v. 
New York. N.Y.. 91 S.a 520, 400 U.S. 548, 27 
L.Ed.2d 596—Bankers Tnist Co. v. Mallis, N.Y., 
98 S.a. 1117, 435 U.S. 381, 55 L£±2d 357, reh. 
den. 98 S.Ct 2259. 436 U.S. 915, 56 LEd.2d 416. 

s 204(16). -Review on Certiora¬ 

ri 

Library References 
Federal Courts <®=>460. 

64JW. U3.—^Parker v. JUndolph, Tcnn., 99 S.Ct 
2132,442 U.S. 62. 60 L.Ed.2d 713. 
U5.-Jldiablc Transfer Co.. Inc. v. U.S., CA. 
N.Y., 522 F.2d 1381. 
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665. Interpretation of m a nd a t e 

U5.—BaQQr v- Henslce, CA-Ark-, 309 F.2d 840. 


Other matters relating to the review 
on certiorari have been adjudicated.^-^ 

66.6. U.S,—Cort V Ash, Pa.. 95 S.Ct. 2080—Bowen 
V. U.S., Cal., 95 S.Ct. 2569, 422 U.S. 916, 45 
L.Ed.2d 641. 

Lower court opinion omitted 
U.S.—N.L R.B. V. Sears, Rodiuck & Co., Dist.Col., 95 

S.Ct. 1504, 421 U.S. 132, 44 L.Ed.2d 29. 

Failure to cross-petition 

U.S. — U.S. V. ITT Continental Baking Co , Colo., 95 
S.a. 926, 420 U.S. 223, 43 L.Ed.2d 148—U.S. v. 
Reliable Transfer Co., Inc., N.Y., 95 S.Q. 1708, 
421 U.S. 397, 44 L.Ed.2d 251, on remand, C.A., 
522 F.2d 1381. 

Controversy not moot 

U.S.—Federal Power Commission v. Transcontinental 
Gas Pipe Line Corp., 96 S Ct. 579,423 U.S. 326,46 
L.Ed.2d 533, on remand 562 F.2d 664, 183 U.S. 
App.D.C. 145, cert. den. 98 S.Ct. 2380, 436 U.S. 
930, 56 L.Ed.2d 775—Havens Realty Corp. v. 
Coleman, Va„ 102 S.Ct. 1114, 455 U.S. 363, 71 
L.Ed.2d 214—Firefighters Local Union No. 1784 v. 
Stotts, Tenn., 104 S.Q. 2576, 467 U.S. 561, 81 
L.Ed.2d 483, on remand 762 F2d 1011. 

66.10. U.S.—Bishop V. Wood, 96 S.Ct. 2074,426 U.S. 
341, 48 LEd.2d 684. 

§ 204(17).-Scope of Re¬ 

view in General 

Library References 
Federal Courts <0=»46O, 461. 

69. U.S.—Pollard v. U.S., Minn., 77 S.Ct. 481, 352 
U,S. 354, l L.Ed.2d 393—Raney v. Board of Ed. 
of Gould School Dist., Ark., 88 S.Q. 1697, 391 
U5. 443. 20 L.Ed.2d 727. 
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70. U.S.—U.S. V. Shotwdl M%. Ca, Ul., 78 S.Q. 245, 

355 U.S, 233, 2 L.Ed.2d 234, motion den. 80 S.Q. 
117, 361 U.S. 858, 4 L.Ed2d 99—Morrissey v. 
Brewer, lowa, 92 S.Ct 2593, 408 U.S. 471, 33 
L.Ed.2d 484—State Air Pollution Control Bd. v, 
CosUc Dist-CoL 97 S.(X 1635, 431 U.S. 99, 52 
UEd.2d 166, on remand CA., 567 F.2d 1091, 186 
U.SJVpp.D.C. 98—Eavironmental Protection 

Agency v. Brown, Cal., 97 S.Q. 1635,431 U.S. 99, 
52 L.Ed.2d 166, on remand, CA., 566 F.2d 665— 
Environmental Protection Ag«icy v. Maryland, 
Md., 97 S.Ct. 1635, 431 U.S. 99, 52 L.Ed.2d 
166—U.S. V. Frady. DistCd., 102 S.Q. 1584, 456 

U. S. 152, 71 LEd.2d 816, reh. den. 102 S.Q. 
2287, 456 U.S. 1001, 73 L.Ed.2d 1296. 

Matters hdd part of record befbre court 

U.S.—Surowitz v. Hilton Hotds Corp., 111., 86 S.Q. 
845, 383 U.S. 363, 15 L.Ed2d 807, reh. den. 86 
S.Ct 1333, 384 U.S. 915, 16 LEd.2d 367—Raney 

V. Board of Ed. Gould School Dist., Ark., 88 
S.Q. 1697, 391 US. 443, 20 L.E<L2d 727. 

71. U.S.—Cory Corp. v. Sauber, IU.. 80 S.Q. 1331, 
363 U.S. 709, 4 L.Ed.2d 1508—Namct v. U.S., 
Mass., 83 S.Q. 1151, 373 U.S. 179, 10 L.Ed.2d 
278—J. I. Case Co. v. Borak, Wis., 84 S.Q 1555, 
377 U.S. 426.12 L.Ed2d 423—Nedy v. Martin K. 
Eby ConsL Co., Colo.. 87 S.Q. 1072. 386 U.S. 
317, 18 LEd.2d 75, rdt. den. 87 S.Q. 1366, 386 
UA 1027, 18 LAd.2d 471—MiUs v. Electric 
Auto-Ute Co.. m., 90 S.Q. 616, 396 U.S. 375. 24 
L.Ed.2d 593. App. after remand, CA.. 552 F.2d 
Ct 616. 396 UA 375,. 24 L.Ed.2d 593, 1239— 
Brennan v. Ambeim & Ncdy, buc., Pa., 93 S.Ct 
1138, 410 U.S. 512. 35 L.Ed.2d 463, rdu den. 93 

S. Q. 1888, 411 U.A 940, 36 L.Ed.2d 402--F. D. 
Ridi Co., Inc v. UA fot Use of Indus. Lumber 
Co.. Inc., Cal, 94 S.Ct 2157, 417 UA 116, 40 
LEd.2d 70S—Cooper Stevedning Co. v. Fritz 
Kopfce, Inc., Te*., 94 S.Q. 2174, 417 UA 106,40 

T, 694—^Franks v. Bowman Transp. Co., 
Inc, 96 S.Ct 1251, 424 U.S. 747, 47 L.Ed.2d 
444 -^Rad2anower v. TofiKhe Ro» A Co., 96 S.Q. 
1989, 426 U.S. 148, 48 LAd.2d 540-^nat and 
Enat V. HochMder, 96 S.CL 1375. 425 U.& 185, 


47 L.Ed.2d 668, reh. den. 96 S.Ct 2194, 425 U.S. 
986, 48 L.Ed.2d 811—Boeing Co. v. Van Gemert, 
N.Y.. 100 S.Ct. 745,444 U.S. 472, 62 L.Ed.2d 676. 

Questions presented by briefs 

(2) U.S.—U.S. V. 03rien, Mass., 88 S.Q. 1673, 391 

U.S. 567, 20 L.Ed 2d 672. Reh. den. 89 S.Ct 63, two 
cases, 393 U.S. 900, 21 L.Ed.2d 188. 

(3) (Juestion not presented in petitio® may be before 
court where ftilly bnefed and argued at suggestion of 
court. 

US.—BIonder-Tongue Laboratories, Inc. v. University 
of Illinois Foundation, HI, 91 S.Ct 1434. 402 U.S. 
313, 28 L.Ed.2d 788, on remand 334 F.Supp. 47, 
affd., C.A., 415 F.2d 380, cert. den. 93 S.Ct 559, 
409 U.S. 1061, 34 L.Ed.2d 513. 

Matters not considered 

U.S.—Odom V. U.S, 91 SQ. 112, 400 U.S. 23, 27 
L.Ed.2d 122, reh. den. 91 S.Q. 363, 400 U.S. 984, 
27 L.Ed.2d 396. 
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72. U.S.—^Aro Mfg, Co. v, Convertible Tt^ RciUace- 
ment Co.. Mass., 84 S.Ct- 1526, 377 U.S. 476, 12 
L.Ed.2d 457—Ryan v. U.S., Ky.. 85 SQ. 232, 379 

U. S. 61, 13 L.Ed.2d 122—Miree v. DeKalb Coun- 
ty, Ga, Ga, 97 SQ. 2490, 433 U.S. 25, 53 
L.Ed.2d 557, on remand CA., 565 F.2d 1324, 
certified ques. ans. 249 S.E.2d 573, 242 Ga 126, 
app. decided after ans. to certified qu^ C.A., 588 
F.2d 453—Patsy v. Board of R^ents of State of 
Fla., 102 S.Q. 2557, 457 U.S. 496, 73 LEd.2d 
172, on remand, CA., 693 F.2d 558—Rogers v. 
Herman Lodge, Ga, 102 SQ. 3272, 458 U.S, 613, 
73 L.Ed2d 1012, reh. den. 103 S.Q. 198, 459 UA 
899, 74 L.Ed.2d 160. 

73. U S.—Sunray Mid-Contirient OU Co. v. Federal 
Power Commission. 80 S.Ct 1392, 364 U.S. 137, 4 
L.Ed.2d 1623, reh. den. 81 S.Ct 32, 364 U.S. 856, 
5 L.Ed.2d 80—Texas Gas Transnussion (2orp. v. 
SheU Oa Co.. 80 S.Q. U22, 363 U.S. 263, 4 
l..Ed.2d 1208—Michigan Nat. Bank v. Robertson, 
Neb,, 83 S.Q. 914, 372 U.S. 591. 9 L.Ed.2d 961, 
on remand 125 N.W.2d 66, 175 Ncb. $71—Wis- 
consin v. Federal Power Commission, DistCdi., 83 
S.Q. 1266, 373 US. 294, 10 L.Ed.2d 357, reh. 
den. 84 S.Ct 25, 375 U.S. 870, 11 L.Ed.2d 99— 
Nedy v. Martin K, Eby Const Co., Colo., 87 S.Q. 
l07^ 386 US. 317, 18 L.Ed.2d 75, reh. den. 87 
S.Ct 1366, 386 U.S. 1027, 18 L.Ed.2d 471—Wood 

V. Strickland, Arit, 95 S.Q. 992, 420 U.S. 308, 43 
L,Ed2d 214, reh. den. 95 S.Ct 1589. 421 US. 
921, 43 L.Ed.2d 790, on remand, CA, 519 F.2d 
744—Rondeau v. Mosinee Paper Corp., Wis., 95 
S.Q. -2069, 422 US. 49, 45 L.Ed.2d 12—Cort v. 
Ash, Pa, 95 S,Q. 2080—US. v. Ortiz, Cal., 95 
S.Ct 2585, 422 US. 891, 45 L.Ed.2d 623—Ten- 
nessee v. Dunl^, 96 S.Ct 2099, 426 U.S. 312, 48 
L.Ed.2d 660—G. D. Searle & Co. v. Cohn, NJ., 
102 S.CL 1137, 455 U.S. 404. 71 L.Ed.2d 250, on 
remand, CA, 677 F.2d 301, oa remand 598 
F.Supp. 965—Winberger v. Rossi, Dist.Col., 102 
S.CL I5ia 457 U.S. 25. 71 L.Ed.2d 715. 

Argument by not raised by ritlier party 

UA—United Pared. Service, Inc. v. MitcheU, N.Y., 101 
S.Q 1559, 451 UA 56, 67 L.Ed.2d 732. 

Mattas not considered by Conrt of Anieals 

(1) US.—F.T.C V. Travekrs Health Ass^n, 80 S.Ct 
717, 362 UA 293.4 LEd.2d 724, on remand, CA, 298 
F.2d 820—IKhrens v. Six Unknown Named Agents of 
Federal Bureau of Nateoties, N.Y., 91 S.Ct 1999, 403 
U.S. 388, 29 LEd.2d 619. 

Wahrer or abandonment in lower courts 

(4) Other mstancea 

US.^Ncw Haven Induskm Cases, Qmn-, 90 S.Q 
2054, 399 U.S. 392, 26 L.E<L2d 691—New York, 
N.H. A H.R. Co., First Mortg. 4% Bondholdcris 
Committee v. UA, N.Y.. 90 S.Ct 2054, 399 US. 
392, 26 L.Ed.2d 691. 
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74. UA—Rogers v. UA, La. 95 S.Ct 2091,422 US. 
35, 45 L-Edjd I, on remand, CA, 519 F.2d 
1C^4—Washington v. Davia, 9iS S.C 2040, 426 
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U.S. 229, 48 L.Ed.2ci 597—Vance v Teirazas, 100 
S.Ct. 540, 444 U.S. 252, 62 L.Ed.2d 461, reh. den. 

100 S.Ct. 1285, 445 U.S. 920, 63 L.Ed.2d 606, on 
remand D.C., 494 F.Supp. 1017, aff., C.A., 653 
F.2d 285—City of Newport v. Fact Concerts, Inc., 

R. I., 101 S.Ct. 2748, 453 U.S. 247, 69 L.Ed.2d 
616. 

Jurisdictioii 

U.S.—Liberty Mut. Ins Co. v. Wetzel, 96 S.Ct. 1202, 
424 U.S. 737, 47 L.Ed.2d 435. 
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74.5. U.S.—Procunier v. Navarette, Cal., 98 S.Ct. 
855, 434 U.S. 555, 55 L.Ed.2d 24, on remand, 
C.A., 581 F.2d 202—Middlesex County Sewerage 
Authonty v, National Sea Clammers Ass’n, N.J., 

101 S.Ct. 2615, 453 U.S. 1, 69 L.Ed.2d 435. 

§ 204(18).-Questions of 

State or Local Law 

Library References 
Federal Courts ®=»460. 

74.50. U.S.—^U.S. V. Durham Lumber Co., N.C., 80 

S. Ct. 1282, 363 U.S. 522, 4 L.Ed.2d 1371. 

74.55. U.S.—Pierson v. Ray, Miss., 87 S.O. 1213, 

386 U.S. 547, 18 L.Ed.2d 288—C. I. R. v. Bosch’s 
Estate, Conn. & N.Y., 87 S.Ct. 1776, 387 U.S. 456, 
18 L.Ed.2d 886, on remand, CA.. 382 F.2d 295— 
US. V. KimbeU Foods, Inc., Ga., 99 S.Ct. 1448, 
440 U.S. 715, 59 L.Ed-2d 711, on remand CA., 
600 F.2d 478. 
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74.65. U.S.—U.S. V. Durham Lumber Co., N.C, 80 
S.Ct 1282, 363 U.S. 522, 4 L.Ed.2d 1371. 

§ 204(10).-Matters Not 

Necessary to Decision 
on Review 

Librai7 References 
Federal Coiirts <^460. 

75. U.S.—Parker v. EUis, Tex., 80 S.a. 909, 362 U.S. 
574, 4 L.Ed.2d 963—First Nat. Bank o€ Ariz. v. 
atks Service Co., N.Y., 88 S.Q. 1575, 391 U.S. 
253, 20 L.Ed.2d 569, leh. den. 89 S.Ct. 63. 393 
VS. 901, 21 L.Ed.2d 188. 


§ 204(21).-Questions of 

Fact; Matters of Dis- 
cretion 

Library References 
Federal Courts ^460. 

p£^e 668 

76.62. U.S.—Nerv Havcn Inclusion C^es, Conn., 90 
S.Ct. 2054, 399 U S. 392, 26 L.Ed.2d 691—New 
York, N.H. & H R. Co., First Mortg. 4% Bond- 
hoIder*s Committee v, U.S., N.Y., 90 S.Ct. 2054, 
399 U.S. 392, 26 L.Ed.2d 691. 

SufRdency of evidence before administrative 
board 

(1) U.S.—N.L.R.B. V. Walton Mfg. Co., Ga. & Fla., 

82 S.Ct. 853, 369 U.S. 404, 7 L.Ed.2d 829, on remand, 

CA., 322 F.2d 187. 

(2) Other decisions. 

U.S.—Communist Party of U.S. v. Subversive Activities 
Control Bd., App.D.C, 81 S.Ct. 1357, 367 U.S- 1, 6 
L.Ed.2d 625, reh. dep. 82 S.Ct. 20, 368 U.S. 871, 7 
L.Ed.2d 72. 

76.64. U.S —U S. V. Durham Lumber Co., N.C., 80 
S.Q. 1282, 363 U.S. 522, 4 LEd.2d 1371-Golden 
State Bottling Co., Inc. v. N.L.R-B., 94 S.Ct. 414, 
414 U.S. 168, 38 L.Ed.2d 388. 

76.70. U.S.—Time, Inc. v. Pape, 111., 91 S.Q. 633, 
401 U.S. 279. 28 LEd.2d 45. reh. den. 91 S.Ct. 
1248, 401 U.S. 1015, 28 L.Ed.2d 552. 

76.72. U.S.—Gutierrez v. Waterman S.S. Corp., Pucr- 
to Rico, 83 S.Ct. 1185, 373 U.S. 206, 10 L.Ed.2d 
297, reh. den. 83 S.Ct. 1863, 374 U.S. 858, 10 
L.Ed.2d 1082. 
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78. ‘Two-court nile” 

U.S.—Berenyi v. District Director, Immigration and 
Naturalization Service, Mass., 87 S.Ct. 666, 385 
U.S. 630, 17 L.Ed.2d 656. 

Salutary mle to be foUowed where appUcable 

U.S.—Neil V. Biggers, Tenn., 93 S.Ct 375, 409 U.S. 
188. 34 L.Ed.2d 401. 

Fact findings of district courts accorded great 
weight 

U.S.—^Mayor of City of Philadelphia v. Eduntional 
Equality League, Pa., 94 S.Ct. 1323, 415 U.S. 605, 
39 L.Ed.2d 630. 
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76. U5,-4loe V. Wade, Tex., 93 S.Ct. 705, 410 U.S. 
113, 35 L.Ed-2d 147, reh. den. 93 S.a. 1409, 410 
U.S- 959. 35 L.Ed.2d 694. 

Partiailar matters held moot 

(6) U.&—^Aikens v, Cdifornia, CaL, 92 S.Ct. 1931, 
406 U.S. 813, 32 L,Ed.2d 511. 

Particular matters held not moot 

(6) U.S.—Gannett, Inc. v. DcPasqualc, N.Y., 99 
S.a. 2898, 443 U.S. 368, 61 LEd.2d 608—Washington 
V. WasHngton State Commcrcial Passcnger Flshing Ves- 
sd Ass’ 11 , 99 S.a. 3055, 443 U.S. 658, 61 L.Ed.2d 823, 
on remand, CA, 605 F.2d 492, <mi remand 603 P.2d 
819, 92 Wash.2d 939, app. after remand 641 F.2d 1311, 
mod. 100 S.CL 34, 444 U.S. 816, 62 L.Ed.2d 24, on 
remand 603 P.2d 819, 92 Wash.2d 939. 

The state's obedience in a criminal 
case to the mandate of the Court of 
Appeals and the judgment of the Dis¬ 
trict CJourt (ioes moot the case before 
the Supreme Court.'^^ ^ 

76,1. U.S.—^Mancusi v. Stubbs, N.Y., 92 SiCt 2308, 
408 U.S. 204. 33 L.Ed.2d 293. 

page 667 

76.46. U.S.—Berenyi v. District Director, Immigtar- 
tion and Naturalization Servicci Mass., 87 S.Ct 
666, 385 U.S. 630, 17 L.Ed.2d 656. 
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7830. Reasonableness of seardi^ etc. 

U.S.—Mapp V. Ohio, Ohio, 81 S.a 1684, 367 U.S. 643, 
6 L.Ed-2d 1081, 84 AL.RJd 933, reh. den. 82 
S.O. 23, 368 U.S. 871, 7 LEd.2d 7Z 

§ 204(23).-Questions of 

Jurisdiction 

Library References 
Federal Courts ‘8=>460. 
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80, U.S.—Lake Country Estates, Inc. v. Tahoe Re- 
gional Planning Agency, Nev., 99 S.a. 1171, 440 
U.S. 191, 59 L.Ed.2d 401, on remand D.C, 474 
F.Supp. 901. 

82, U.S.—Gutierrez v. Waterman S.S. Corp., Puerto 
Rico, 83 8.0. 1185,373 U3. 206,10 L.Ed.2d 297, 
rdi. den. 83 S.a 1863, 374 U.S. 858, 10 L.Ed.2d 
1082—Lake Country Estates, Inc. v. Tahoe Re- 
gional Ranning Agency, Cal., 99 S.a. 1171, 443 
U.S. 307, 61 L3d.2d 560, reh. den. 100 S.Q. 195, 
444 U.S. 890, 62 L.Ed.2d 126—McC^y v. Har- 
per, 101 S.CL 827, 449 U.S. 1309,66 LEd.2d 782. 

§ 204(24). --Matters Urged 

by Respondent 

Library References 
Federal Courts 


83. U.S.—Massachusetts Mut. Life Ins. Co. v. Lud- 
wig, 96 S.Ct. 2158, 426 U.S. 479, 48 L.Ed.2d 784. 
89. U.S.—United States v. New York Tei. Co., N.Y., 
98 S.a. 364, 434 U.S. 159, 54 L.Ed.2d 376. 

§ 204(25).-Presumptions 

and Burden of Showing 
Error 

Library References 
Federal Courts <®=>460. 
page 673 

9Z U.S.—Neely v. Martin K. Eby Const. Co., Colo., 
87 S.Ct. 107Z 386 U.S. 317, 18 L.Ed.2d 75. reh. 
den. 87 S.Ct. 1366, 386 U.S. 1027, 18 L.Ed.2d 471. 

Presnmptioiis or assumptions not permissible 

(3) Other presumptions or assumptions. 

U.S.—Boulden v. Hohnan, Ala., 89 S,Ct. 1138, 394 U.S. 
478, 22 L.Ed.2d 433. 

94. U.S.—U.S. V. Neifert-White Co., Mont., 88 S.C. 
959, 390 U.S. 228, 19 L.Ed.2d 1061. 

Summary judgment against plaintiff 
U.S.—Bishop V. Wood, 96 S.Ct. 2074, 426 U.S. 341, 48 
L.Ed.2d 684. 

§ 204(26). -Determination and 

Disposition of Cause 

Library References 
Federal Courts <&=»462. 
pag^ 674 

97. U.S.—New York, N.H. & H.R. Ca v. Hcnagan, 
Mass., 81 S.a 198, 364 U.S. 441. 5 L.Ed2d 
183—King V. Smith, Ala., 88 S.a 842, 19 
L.Ed.2d 971—Cort v. Ash, Pa., 95 S.a. 2080— 

U. S. V, United Continental Tuna Corp., 96 S.a 
1319, 425 U.S. 164, 47 L.E«L2d 653, on remand 
550 F.2d 569—Ernst and Etnst v. Hochfelder, 96 
S.a 1375, 425 U.S. 185, 47 L.Ed.2d 668, reh. 
den. 96 S.a 2194, 425 VS. 986, 48 L.Ed.2d 811. 

98. UJ.—Omation Co. v. Pacific Westbound Con- 
ference, Cal., 86 S.Q. 781, 383 U.S. 213, 932, 15 
L.Ed.2d 709. 

1. U.S.—^U.S. V. Durham Lumber Co., N.C., 80 S.a 

1282, 363 U.S. 522, 4 L.Ed.2d 1371—Massachu¬ 
setts Tnistees of Eastem Gas and Fud Associates 

V. U.S., Mass., 84 S.Q. 1236, 377 U.S. 235, 12 
L.Ed.2d 268—C. L R. v. Bo8ch’s Estate, Conn. & 
N.Y., 87 S.Ct 1776,387 U.S. 456, 18 L.Ed.2d 886, 
on remand, CA., 382 F.2d 295. 

2. U.S.—Ward v. Atlantic Coast Line R. Co., Fla., 80 

S.a 789, 362 U.S. 396, 4 L.Ed.2d 820—Gondeck 
V. Pan Am. World Airways, Inc., Fla., 86 S.Q. 
153, 382 U.S. 25, 15 L.Ed.2d 21. 

3. U.S.—Rios V. U.S., Cal.. 80 S.Ct. 1431, 364 U.S. 

253, 4 L.Ed.2d 1688. 

page 675 

6. U.S.—Carpenters Pension Trust for Sottthem Cali- 
fornia v. Kronschnabel, CA.CaI., 632 F.2d 745, 
cert den. 101 S.Q. 3159, 453 U.S, 92Z 69 L.Ed.2d 
1004. 

§ 204(27).-Remand 

Library References 
Federal Courts <^462. 

page 676 , 

11. U.S.—City of Meridian v. Southern Bell Tei. & 
Tei. Co., Miss., 79 S.Q. 455, 358 U.S. 639. 3 
L.Ed.2d 562—C. I. R. v. Duberstein. N.Y., 80 
S.a 1190, 363 U.S. 278,4 L.Ed.2d 1218, conf. to, 
C.A., 283 R2d 949—Van Dusen v. Barrack, Pa., 
84 S.a. 805, 376 U.S. 612, 11 L.Ed.2d 945, on 
remand, D.C, 236 F.Supp. 645—Calhoun v. La- 
timer, Ga., 84 S.Q. 1235, 377 U.S. 263, 12 
L.Ed.2d 288—Boulden v. Hdman, Ala., 89 S.Q. 
1138, 394 U.S. 478, 22 L.E(L2d 433—Scandifia v. 
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15. U.S.—Logue V. U.S., Tex., 93 S.Ct. 2215, 412 U.S. 
521, 37 L.Ed.2d 121, on remand 488 F.2d 1090. 

Habeas Corpus treated as certiorari and re- 
manded to Court of Appeals 

U.S.—Dennett v. Hogan, 94 S.Ct. 18, 414 U.S. 12, 38 
L.Ed.2d 13. 

Voting Rights Act 

U.S.—Escambia County, Fla. v. McMillan, Fla., 104 
S.Ct. 1577, 466 U S. 48, 80 L.Ed.2d 36, on remand 
748 F.2d 1037. 

page 677 

16.5. U.S.—Beltran v. Myers, Cal., 101 S.Ct. 1961, 
451 U.S. 625, 68 LEd.2d 495, on remand, C.A., 
650 F.2d 1165, app. after remand 701 F.2d 91, 
cert. den. 103 S.Q. 3115. 462 U.S. 1134, 77 
L.Ed.2d 1369. 
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18.5. U.S.—^Mayor of City of Philadelphia v. Edu- 
cational Equality League, Pa., 94 S.Ct. 1323, 415 
U.S. 605, 39 L.Ed.2d 630—Board of Curators of 
University of Missoun v. Horowitz, Mo., 98 S.Ct. 
948, 435 U.S. 78, 55 L.Ed.2d 124. 

18.10. Decision and brief in related case 

U.S.—Retail Qerlcs Intem. Ass’n Local 1625, AFL- 
CIO V. Schermerhom, Fla., 83 S.Ct. 1461, 373 U.S. 
746, 10 L.Ed.2d 678. 

18.20. D.C.—District of Columbia v. Costle, C.A., 
567 F.2d 1091, 186 U.S.App.D.C 98. 


Students Challenging Regulatoiy Agency Proce- 
dures (S.C.R.A.P.). Dist.Col., 95 S.Ct. 2336, 422 
U.S. 289,45 L.Ed.2d 191—Washington v. Confed- 
erated Tribes of Colville Indian Reservation, 
Wash., 100 S.Ct 2069, 447 U.S. 134, 65 L.Ed.2d 
10, reh. den. 101 S.Ct 25, 448 U.S. 911, 65 
L.Ed.2d 1172—U.S. v. Darusmont, Cal., 101 S.a. 
549, 449 U.S. 292, 66 L.Ed.2d 513. 

U.S. V. St. Regis Paper Co., C.A.N.Y., 285 F.2d 
607, affd. 82 S.Ct. 289, 368 U.S 208, 7 L.Ed.2d 
240, reh. den. 82 S.Q. 437, 368 U.S. 972, 7 L.Ed.2d 
401, motion den. 82 S.Ct. 686, 369 U.S. 809, 7 
L.Ed.2d 611—Lyons v. Davoren, CA.Mass., 402 
F.2d 890, cert. den. 89 S.Ct. 861, 393 U.S. 1081, 21 
L.Ed.2d 774. 

Dymytryshyn v. Esperdy, D,C.N.Y., 285 F.Supp. 
507, affd. 89 S.Ct. 239, 393 U.S. 77, 21 L.Ed.2d 63. 

Tex.—White v. State, Cr.App., 543 S.W.2d 366. 

Appeals in cases involting Interstate Comnterce, 

Sherman Anti-trust, or other like acts whcre United 

States is complainant. 

U.S.—^A L. Mechling Barge Lines, Inc. v. U.S., Mo., 82 
S.a. 337, 368 U.S. 324, 7 L.Ed.2d 317^lailway 
Exp. Agency, Inc. v. U.S., 82 S.Ct 466, 7 L.Ed.2d 
432—Gilbcrtville Trucking Co. v. U.S., Mass., 83 
SCt 217, 371 U.S, 115, 9 L.Ed.2d 177—U.S. v. 
Falstaff Brewing Corp., R.I., 93 S.Ct 1096, 410 
U.S. 526, 35 L.Ed.2d 475, mand. conf. to 383 
F.Supp. 1020. 

Where parties wonld be depriyed of appellate 
review 


U.S., N.Y., Franzese v. U.S., N.Y., Natarelli v. 
U.S., N.Y„ Randacdo v. U.S., N.Y., 89 S.Ct. 
1163, 394 U.S. 310, 22 LEd.2d 297—Giordano v. 
U.S., Mich., 89 S.Ct 1163, 394 U-S. 310, 22 
LEd.2d 297—Hoffa v. U.S.. Tenn.. 89 S.Ct 1163, 
394 U.S. 310, 22 L.Ed.2d 297, on remand 307 
F.Supp. 1129, affd. C.A., 437 F.2d 11, cert. den. 
91 S.a. 1664, 402 U.S. 988, 29 LEd.2d 154— 
Stassi V. U.S.. Fla., 89 S.Ct 1163, 394 U.S. 310, 22 
L.Ed2d 297—Qay v. U.S., Tex., 89 S.Ct. 1163, 
394 U.S. 310, 22 L.Ed.2d 297, app. after remand, 
C.A., 430 F.2d 165, cert. gr. 91 S.Ct. 457, 400 U S. 
990, 27 L.Ed.2d 438, revd. on oth. grds. 91 S.O. 
2068, 403 U.S. 698, 29 L.Ed.2d 810, mand. conf. 
to 446 F.2d 1406—Aiuppa v. U.S., Kan., 89 S.Ct. 
1163, 394 U.S. 310, 22 L.Ed.2d 297, app. after 
remand 440 F.2d 893, cert. den. 92 S.Ct. 60. 404 

U. S. 871, 30 L.Ed.2d 114—Amabile v. U.S., 111., 
Battaglia v. U.S., IlL, Di Pietto v. U S., 111, Evans 

V. U.S., 111., Hoffa V. U.S., 111., Dranow v. U.S., 
IlL, 89 S.a. 1163, 394 U.S. 310, 22 L.Ed.2d 297, 
on remand 307 F.Supp. 1129, affd., CA., 437 F.2d 
11, cert den. 91 S.Ct 1664, 402 U.S. 988, 29 
L.Ed.2d 154—Goosby v. Osser, Pa., 93 S.Ct. 854, 
409 U.S. 512, 35 L.Ed.2d 36—Steffel v. Thomp¬ 
son, Ga., 94 S.Ct. 1209, 415 U.S. 452, 39 L.Ed.2d 
505, mand. conf. to 494 F.2d 691—Foster v. Dra- 
vo Corp., Pa., 95 S.a 879, 420 U.S. 92, 43 
L.Ed.2d 44. on remand 395 S.Ct. 536—U.S. v. 
New Jersey State Lottery Commission, N,J, 95 
S.a 941, 420 U.S. 371, 43 L.Ed.2d 260—Alber- 
marle Paper Co. v. Moody, N.C., 95 S.Q. 2362, 
422 U.S. 405, 45 L,Ed.2d 280—International 
Broth. of Teamstere v. U.S., Tex., 97 S.Q. 1843, 
431 U.S. 324, 52 LEd.2d 396, app. after remand, 
C.A.. 659 F.2d 690—NashvUle Gas Co. v. Satty, 
Tenn., 98 S.Q. 347, 434 U.S. 136, 54’L.Ed.2d 
356—Vendo Co. v. Lektro-Vend Corp., IlL, 98 
S.Ct 702, 434 U.S. 425, 54 L.Ed.2d 659. 

New hearing not reqmred 

U.S.—Terrazas v. Haig, C.A.I1L, 653 F.2d 285. 

Motion for clarification 
U.S.—Vendo Co. v. Lektro-Vend Corp., IlL, 98 S.Q. 
702, 434 U.S. 425, 54 L.Ed.2d 659. 

IX E^yironmeiital Protection Agency 
D.C.—District of Columbia v. Costle, C.A., 567 F.2d 
1091, 186 U.S.App.D.C. 98. 

12, U.S.—Petite v. U.S., Md., 80 S.Q. 450, 361 U.S. 
529, 4 L.Ed.2d 490-aiy Corp. v. Sauber, IU., 80 
S.Q. 1331, 363 U,S. 709, 4 L.Ed.2d 1508—Nolan 
V. Transocean Air Lines, N.Y., 81 S.Ct. 555, 365 

U. S. 293, 5 L.Ed.2d 5,71, on remand 290 F.2d 904, 
cert. den. 82 S.Q. 177, 368 U.S. 901, 7 L.Ed.2d 
96—Egan v. City of Aurora, UL, Ul., 81 S.Q. 684, 
365 U.S. 514, 5 L.’Ed.2d 741—Giles v. State of 
Md., Md., 87 S.a 793, 386 U.S. 66, 17 L.Ed.2d 
737, conf. to 227 A.2d 745, 245 Md. 342—Taylor 

V. McKdthen, La., 92 S.Q. 1980, 407 U.S. 191, 32' 
L.Ed.2d 648, mand. conf, to, CA-, 499 F.2d 893— 
J. Truett Paync Co., Inc. v. Chrysler Motors 
Corp., Ala., 101 S.Ct. 1923, 451 -U.S. 557, 68 
L.Ed.2d 442, on remand, CA., 670 F.2d 575, reh. 
den. 677 F.2d 117, two cases, cert. den. 103 S.Q. 
212, 459 U.S. 908, 74 L.Ed.2d 169—Mills v. Rog- 
crs, Mass., 102 S.Q. 2442, 457 U.S. 291, 73 
L.Ed.2d 16, on remand C.A., 738 F.2d L 

13. U.S.—Quem v. Jordan, UL, 99 S.Ct. 1139, 440 
U.S. 332, 59 L.Ed.2d 358. 

Particulnr causes remanded with directions 

(3) U.S.—Italia Societa per Azioni di Navigazione v. 
Orcgon Stevedoring Co., Or., 84 S.Q. 748, 376 U.S./ 
315, 11 L.Ed.2d 732, on remand, C.A., 336 F.2d 124, 
cert, den. 85 S.Q. 668, 379 U.S. 973, 13 LEd.2d 565. 

State or fedoral law 

(?) State court judgment vacated and cause remanded 
to pennit that court to explicate whether or not its 
jud^ent relied on federal law. 

U.S.—Ohio V. Gallagher, 96 S.Q. 1438, 425 U.S. 257, 
47 L.Ed.2d 722. 

13.5. Formal miuidates do not issne in cases 
liroin federal courts 

U.S.—Vendo Co. -v. Lelctro-Vcnd Corp., Ul., 98 S.Q. 
702, 434 U.S. 425, 54 L,Ed.2d 659. 
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19. U.S.—^Texaco, Inc. v. Federal Power Commission, 
C.A.OkL, 337 F.2d 253. 

Change of legislative policy 

(2) Other matters. 

U.S.—Banco Naciona de Cuba v. Farr, D.C.N.Y., 243 
F.Supp. 957, affd., CA.. 383 F.2d 166, cert. den. 88 
S.Ct. 1038, 390 U.S. 956, 20 L.Ed.2d 1151, reh. 
den. 88 S.Q, 1406, 390 U.S. 1037, 20 L.Ed.2d 298. 

20. U.S.—Sunkist Growers, Inc. v Winckler & Smith 
Qtrus Products, C.A., 316 F.2d 275. 

21. U.S.—Griffin' V. County School Bd. of Princc 
Edward County, Va, 84 Sct. 1226, 377 U.S. 218, 
12 L.Ed^2d 256, motion gr. 84 S.Q. 1627, 377 U.S. 
950, 12 LEd,2d 496. 

Gertz V. Robcrt Wdch, Inc.» C.A.I1L, 680 F.2d 
527, cert, den. 103 S.Q. 1233, 459 U.S. 1226, 75 
LEd.2d 46Z 

§ 204(28). --Effect of Judg- 

ment 

page 680 

21.50. U.S.—M P I, Inc. V. McCuUough, D.C.Miss., 
463 F.Supp. 887. 

22.5. U,S.—Cruz v. Estelle. C.A.Tex.. 497 F.2d 496. 

§ 204(29). -Ck)8ts 

Library References 
Federal CJoorts <®»462. 
page 681 

22.70. U.S.—U-S. for Benefit and on Bebalf of Sher- 
, man v. Carter, C.A.CaI., 272 F.2d 363. 

§ 205. In General 
Library References 
Federal Courts «=>471, 
page 682 

25. U.S.—U.S. V. Amold, Schwinn & Co., III., 87 
S.Q. 1856—Flast v. Cohen, N.Y., 88 S.a 1942, 
392 U.S. 83, 20 L,Ed.2d 947—Gonzalez v. Auto¬ 
matic Emp. Credit Union, IlL, 95 S.a 289, 419 
U.S. 90, 42 LEd.2d 249—McLucas v. DeCham- 
plain, Di*t.CpL, 95 S.a 1365, 421 U.Sv 21, 43 
LEd.2d 699-Aberdeen & Rockfish R. Co. v. 


U.S.—U.S. V. Singer Mfg. Co.. N.Y., 83 S.Q. 1773, 374 
U.S. 174; 10 L.Ed.2d 823, on remand, D.C, 231 
F.Supp. 240. 

Public importance of issnes 
U.S.—U.S. V. Nixon, Dist.Col., 94 S.a 3090, 418 U.S. 
683, 41 L.Ed.2d 1039. 

26. U.S.— U.S. V. FMC Corp., Cal., 84 S.a 4, U 
L.Ed.2d 20—Zemd v, Rusk, Conn., 85 S.Ct. 1271, 

381 U.S. 1, 14 L.Ed.2d 179, reh. den. 86 S.a 17, 

382 U.S. 873, 15 L.Ed.2d 114—AUen v. State Bd. 
of Elections, Miss. & Va., 89 S-O. 817, 393 U.S. 

' 544, 22 L.Ed.2d 1. 

IHrect appeal deoied 

U.S,—Shenandoah Val. Broadeasting, Inc. v. American 
Soc, of amposers, Authors and Publisfaers, N.Y., 
84 S.Q. 8, 375 U.S. 39, 11 L.Ed.2d 8, op. am. 84 
S.Ct. 627, 375 U.S. 994, 11 L.Ed.2d 467, on re¬ 
mand. CA., 331 F.2d 117. cert. den. 84 S.Q. 1917, 
377 U.S. 997, 12 L.Ed.2d 1048—Zemd v. Rusk, 
Conn., 85 S.Q. 1271, 381 U.S. 1, 14 L.Ed.2d 179, 
reh. den. 86 S.Q 17, 382 U.S. 873, 15 L.Ed.2d 
114—Middlewest Motor Frdght Bureau v. U.S., 
CA.Mmn., 433 F.2d 212, cert. den. 91 S.Q. 2169, 
402 U5. 999, 29 L.Ed.2d 165. 

action by United States to im* 
pose monetary penalty 

U.S.—U.S. V. ITT Continental Baldng Co., CA-Colo., 
462F^U04. 

Thiee-jnd^ conrt 

UA—Abcrdeen & Rockfish R. Co. v. Students Chal- 
knging R^tilatory Agency Procedures (S,CILA. 
P.X DistCoL. 95 S.a 2336, 422 U.S. 289, 45 
L.^2d 191— Volvo of America Corp. v. Schwar- 
zer, Cal., 97 S.a 284, 429 U.S. 1331, 50 UEd.2d 
273— Washington v. anfederated Tribes of Col¬ 
ville Indian Reservation, Wash., 100 S.a 2069, 

447 U.S. 134, 65 LEd.2d 10, reh. den. 101 S.a 25, 

448 U.S. 911, 65 L:Ed.2d 1172. 

Wcmick V. Matthews, 524 F.2d 543. 

27. U.S.—Jenkins v, McKeithen, La., 89 S.Q. 1843, 
395 U.S. 411, 23 L.Ed.2d 404, reh. den. 90 S.a 
35, 396 U.S. 869, 24 L.E(L2d 123. 

28. U.S.—Burpau of Economic Analysis, U.S. DepL 
of Commcrcc v. Long, Wash., 101 S.a 1073. 

29. U.S.f-Tidewater OU Co. v. U.S., 93 S.a 408, 40? 
U.S. 151, 34 L.Ed.2d 375—U.S. v. l^ixon. Dist. 
CoL, 94 S.Q 3090, 418 U.S. 683, 41 L,Ed2d 
1039. 
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Ocariy emmeoos ralc 

U.S—U.S. V. Smger Mfg. Co., N.Y., 83 S.Cl 1773, 374 
U.S. 174, 10 L.E£L2d 823, on ranand, D.C, 231 
F.Supp. 240. 

Reriew of question of law 
Lr.S.—U.S V. Smger Mfg. Co., N.Y, 83 S.Ct. 1773, 374 
U.S, 174, 10 L.Ed.2d 823, on reraaiai, D.C., 231 
F.Sur». 240. 

page 68 S 

313. U3.—U.S. V. American Soc of Composers, Au- 
tboT» and PuWoshcrs, C.A.N.Y., 341 F.2d 1003, 
app. dism. 86 S.Ct. 160, 382 U.S. 38, 15 L.Ed.2d 
32, cert. dffl. 86 S.Ct 160, 382 U.S. 877, 15 
L£d.2d 119—Lee v. Maeon Cainty Bd. of Ed., 
CA.AIa*, 429 F. 2 d 1218. 

31.10. Qnestioii abandemed 

U.S.--U.S. V. Philaddphia Nat. Bank, Pa., 83 S.Ct 
1715. 374 U.S. 321, 10 L.Ed. 2 d 915. 

32, U-S.—Baikry v. Patterson, Miss., 82 SCt. 549, 369 
U.S. 31, 7 L.Ed. 2 d 512. 

§ 220. Where Constitutional Ques- 
tions Involved 

Library References 
Federal Courts ^476. 
page ^ 

46. U.S.—Florida lime & Avocado Growers, Inc. v. 
Jacobsen, CaL. 80 S.CL 568, 362 U.S. 73, 4 
L.Ed.2d 568—Ice Cream A Cieamery Co. v. 
Andrews, Fli, 84 S.CL 378, 375 U 3 . 361. 11 
LJEd2d 389—AndersOT v. Martin, La... 84 S.Ct. 
454. 375 U,S. 399, II L.E(L2d 430—Engiand v. 
Louisiana State Bd. of Medical Examineis, La.. 84 
S.a. 461, 375 U.S. 411, 11 LEd-2d 440-Baggen 
V. Buatt Wash., 84 S.Q. 1316, 377 U3. 360, 12 
I*Ed. 2 d 377—Kjesler v, Departmciit of Public 
Saftty, Re^xmal^ty Divirioci, State of 

Utali. Utah, 82 S.Ct 807. 369 U.S. 153, 7 LEd.2d 
641—Paul V. U,S, CaL, 83 S.Ct 426, 371 U.S. 
245, 9 LEd. 2 d 7S2 —Brotfaeriiood of Locomotive 
Engineers v. ducago, ItL & P.R. Co.. Atfc., 86 
S.Ct 594, 382 U.S. 423. 15 L.E(L 2 d 501—Depart¬ 
ment of Employinent v. U.S., Cbict, 87 S,Ct 464, 
385 U.S. 355, 17 LJEd.2d 414—Aflen v. &ate Bd. 
of Ekctkms, Nfisa, & Va., 89 S.Ct 817, 393 U.S. 
544, 22 L. Ed .2d I—^Tumer v. Fouche, Ga., 90 
S.Ct 532, 396 U.S. 346, 24 L.£d. 2 d 567—Roe v. 
Wadci, Tot, 93 S.Ct 705, 410 U.S. 113, 35 
I*Ed. 2 d 147, rdt deo. 93 S.Ct 1409, 410 ’u.S. 
959, 35 LEd. 2 d 694—Phiforoc^ v. Glodgctt Vt 
95 S.Ct 1893, 421 U.S. 707, 44 LE(L2d 525— 
Hides V. Miranda, Cal., 95 SCt 2281, 422 U.S 
332, 45 L.Ed. 2 d 223—^Wcinberger v. Salfi, CaL, 95 
S.Ct 2457—U.S. V. Wm, IIL. 101 SCt 471, 449 
U.S 200, 66 LEd. 2 d 392. 

U.S. V. Ramsey, CA.Miss., 353 F2d 650—B. F. 
Cjoodrkdi Co. v, Northwert Industries, Iik., CA 
Del, 424 F.2d 1349, cert den, 91 SCt. 41, 400 

U. S 822, 27 L.Ed. 2 d 50—^Mayhue's Super Liquor 
Stote. Inc. v, Meildc^lm, CA-Fla., 426 F.2d 142— 
Denncr v. Petrued, C.A.NJ., 441 F.2d 564—Bo- 
gue V. Fairdoth, CA.Fla., 441 F.2d 623—Coleman 

V. Yokom, CA.La., 442 F.2d 351. 

Bush V. Orkans Parish Sdiool Bd., D.CLa., 188 
F.SBpit 916, affd., 81 S.Ct 754, 365 U.S. 569, 5 
L.£d.2d 806—Rosado v. Wytuan, D.CNY 304 
F.Supp. 1350. 

28 UA.CXA. J 2281, was repcaled k 1976. 

Orders 8 iq>pressiiig evidence 

U.S,-Ferez v. Ledesma, La., 91 S.Ct 674,401 U.S. 82, 

27 UEdJd 701. 

A distrkt court of three judges must 
be convened when otherwise required 
by law, or when an action is filed chal- 
lenging the constrtntidnaKty of the ap- 
portionment of any statewide leinsla- 
thre body,^ 

463, 28 U.S.CA. § 2284, as amended k 1976. 


47.5. U.S—Gokistdn v. COx, N.Y., 90 S Ct. 671, 396 
U.S. 471, 24 L,E(L2d 663—Gtmzalez v. Autexn^k; 
Emp. Credit Uiucm, IU., 95 S.Ct 289,419 U.S 90, 
42 L.Ed. 2 d 249. 

48. U.S—MTM, Inc. v. Baxley, Ala,, 95 S.Ct 1278, 
^20 U.S. 799, 43 L.Ed.2d 636, app. after icmand, 
CA., 523 F. 2 d 1255. 

Otber ^atement of piirp(»e 

U.S.—Swift & Co. V. WKdiham, N.Y, 86 S.Q. 258, 382 
U.S. 111 , 15 L.Ed.2d 194. 
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50. U.S.—Katzenbach v. McQung, Ala., 85 S.Q. 377. 
379 U.S. 294, 13 L.£d. 2 d 290—Goltbtek v. Cbx, 
N.Y., 90 S.Ct 671, 396 U3 471, 24 L.Ed2d 663. 

Mayhue’s Super Liquor Store, Inc. v. Mdkle- 
john, C.A.FIa., 426 F.2d 142. 

50.5. Eoactraent of Commonwealth of Pnerto 
Rko treafed as “state statute” 

U.S—Calero-Toledo v. Pearson Yacfrt fj^ong Co., 
Puerto Rico, 94 S a 2080, 416 U.S. 663, 40 
LEd.2d 452, reh. den. 94 SCt 3187, 417 U.S 977, 
41 LEd.2d 1148. 

56. U.S—Gcrf<fetcin v, Cox, N.Y., 90 SCt 671, 396 
U.S. 471, 24 L.Ed. 2 d 663—Guim v. University 
Committee to End War k Viet Nam, Tex., 90 
S-Ct. 2013, 399 U.S 383, 26 L.Ed.2d 684— 
Schmidt V. Lessard, Wis., 94 SCt 713, 414 U.S. 
473, 38 LEd.2d 661, on remand 379 F.Supp. 1376, 
vac on otiL grds. 95 SCt 1943, 421 U.S. 957, 44 
LEd.2d 445. 

Appeal by snccessful jarty not proper 

U3.—Perez v. Ledesman, La., 91 SCt 674, 401 U.S 
82, 27 L.EtL2d 701. 

583. U.S.—CMdroyd v, Kugler. CANJ., 461 F.2d 
535, on remand, D.C.. 352 F.Supp. 27, affii 93 
S.Ct 2753, 412 U.S. 924, 37 LEd.2d 153. 
Three-jodge court inotprtqmriy conveaied 
U.S.—Lee v. Thoraton, Vt, 95 SCt 853, 420 U3. 139, 

43 L.Ed. 2 d 85, on remand, D.C, 398 F.Supp. 970, 
revd. on otk grds., CA,, 538 F.2d 27. 

59. U.S — Florida Lime & Avocado Growers, Inc. v. 
Jacobsen, Cal, 80 S.Ct 568, 362 U.S. 73 , 4 
LEd. 2 d 568—Bafley v. Patterson, Miss., 82 SCt 
549, 369 U.S 31. 7 LEd. 2 d 512-U3 v. Gcoigia 
PoWic Service Commiasion, Ga., 83 SCt 397, 371 
U.S. 285, 9 L.Ed.2d 317—Wilstm v. QQr of Pctft 
Lavaca, Tcx., Tex., 88 SCt 1502,391 U.S 352,20 
L.Ed.2d 636—^Lyncb v. Housebdd Fkance Corp., 
Conn.. 92 SCt 1113, 405 U.S 538, 31 LEd.2d 
424, reh. den. 92 SCt 1611, 406 U.S. 911, 31 
LEd.2d 822, on remand 360 FSupp. 720—Sixty- 
Seventh Minnesota State Senate v. Beens. Mina, 

92 S.Q. 1477, 406 U.S. 187, 32 L.Ed.2d I, on 
remand 349 F.Supp. 97—Ghapman v. Meier 
N.D., 95 SCt 751, 420 U.S 1, 42 L.Ed.2d 766^ 
on remand 407 F.Supp. 649—Dothard v. Rawlk- 
son. Ala., 97 SCt 2720, 433 U.S. 321, 53 L.Ed.2d 
786—Alexander v. Roto, N.Y.. 97 SQ. 1345,430 
U.S. 634, 51 L.Ed. 2 d 694. 

Aetion by three judge court not requked 

(1) In gcnwal. 

U.S.—Swift & Co. V. Wickham, N.Y., 86 S.Ct 258, 382 
U.S. 111, 15 LEd.2d 194—Moody v. Flowers Ala. 

& N.Y., 87 S.Ct 1544, 387 US. 97, 18 L.Ed.2d 
643, on remand, D.C, 271 FSupp. 497 , revd. on 
oth. grtis., CA., 393 F. 2 d 457—Percz v. Ledesma, 

La., 91 S.Ct 674, 401 U.S. 82, 27 LJEd.2d 701— 
Moore V. Chariotte-Meckknburg Bd, of Ed., N.C 
91 Sa 1292, 402 U.S 47. 28 LEd.2d 590. 

( 2 ) Suprcmacy clause issue where only federal and 

state laws confBct 

Uil—Swift & Ca V. Wickh a m, N.Y., 86 SCt 258, 382 
U5. 111 , 15 L.£d.2d 194—Pennsylvania Public 
Utility Commission v, Penn^vania R, Co., Pa. 86 
SCt 423, 382 U.S 281,15 L.Ed.2d 324-Brother- 
hood of Locomotive Engineers v. r_t, 4 

P-R. Ca, Arit, 86 SCt 594, 382 VS. 423 15 
L.Ed. 2 d 501, 

Keapportiomiieiit cuaes 

U.S.—White V. Regester, Tet, 93 Sa 2332, 412 U.S. 

755, 37 UBdJM 314, mand. conf. to 378 FJSupp. 


640, vac. on oth. grds. 95 S.Q. 2670, 422 U.S. 935, 
45 L.Ed.2d 662, on remand, D.C., 408 F.Supp. 
1050. 

Skokick V. State Electoral Bd. of DI., D.C.Ill., 
336 F.Supp. 839. 

The fact that a three-judge court dis- 
missed the action for lack of subject 
matter jurisdietion may not preclude 
the Supreme Court's direct appellate 
jurisdiction.^’-^ 

593, U3.—^Lynch v. Household Fkance Corp., 
Coon., 92 SQ. 1113, 405 U.S. 538, 31 LEd.2d 
424 rrfi. den. 92 S.Ct. 1611, 406 U.S 911, 31 
L.Ed.2d 822, on remand 360 F3upp. 720. 

60. Parish ordinance 

U.S.—Percz v. Ledesma, La., 91 S.Q. 674, 401 U.S. 82, 
27 L.Ed.2d 701. 

61. U.S.—Carey v. Wynn, IU., 99 S.Q. 49.439 U.S. 8, 
58 L.Ed.2d 7. 

Improper merger of orders into one judgment 
not conferring jniisdiction 
U.S.—Percz v. lusfesma, La.,' 91 S.a. 674, 401 U.S. 82, 
27 L.Ed-2d 701, 

62. U.S—Mengdkoch v. Industrial Welfare Commis¬ 
sion, CaL, 89 SCt 60. 393 U.S. 83, 21 LEd.2d 
215, reh. den. 89 SQ. 443, 393 U.S 993, 21 
L.Ed.2d 458, app. after remand, C.A., 442 F.2d 
1119—Hicks V. Pleasure House, Inc., Cal., 92 
SCt 5, 404 U,S. 1, 30 L.Ed2d 1. 

Fnkks V. State of Colo., CACoIo., 434 F.2d 
1232. 
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The Supreme Court has noted proba- 
ble jurisdiction of a case involving the 
discretion of the district court to ab- 
stain from dedding a challenge to the 
constitutionality of a state statute.*^^ 

66 . 1 . U3.—Zwkkkr v. Koo^ N.Y., 88 S.Ct 391, 
389 US 241, 19 LE<L2d 444, on remand 290 
F3app. 244 revd- on oth. grds. 89 SCt 956, 394 
U3, 103, 22 L.Ed.2d 113—^Ncw Haven Indusion 
Cases, Comt, 90 SCt 2054, 399 U.S. 392, 26 
L.E<L2d 691—New York, N.H. & H.R. Co., Furat 
Mortg. 4% Bondholder’s Committee v. U.S., N.Y, 

90 SQ. 2054, 399 U.S. 392, 26 LEd-2d 691. 

663, Remand for furtho* proceedings 
(3) Other kstances. 

U.S.—Brown v. Board of Ed. of Topeka, Kan., Del., 
Kan., S.C, & Va., 75 S.Ct 753, 349 U.S. 294, 99 
L-Ed. 1083—Peimsylvaiiia Public Utility Commis¬ 
sion V. Pennsylvank R. Co., Pa., 86 SQ. 423, 382 
U.S 281,15 L.£d2d 324—Moody v. Flowers, Ala. 

& N.Y.. 87 SCt 1544, 387 U.S 97, 18 L.Ed.2d 
643, on remand, D.C, 271 FSupp. 497, revd, on 
oth. grds., CA-, 393 F.2d 457—Wiison v. City of 
Port Uvaca, Tex., Tcx., 88 S.Ct 1502, 391 U.S. 
352, 20 L.Ed.2d 636—^Mitchdl v. Donovan, Minn., 

90 SCt 1763, 398 U.S. 427, 26 L.Ed.2d 378. 

69, 28 U3.CA §§ 2281,2282, were repealed k 1976. 
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A district court of three judges must 
be convened when otherwise required 
by law, or when an action is filed chal- 
lenging tJie constitutionality of the ap- 
portionment of congressional dis- 
triets.^ 

703. 28 U3.CA. § 2284 m amended k 1976. 

72. U3.—Flemming v. Nestor, AppJ>.C., 80 S.Ct 
1367, 363 U3. 603, 4 L..Ed.2d 1435, rdt den. 81 
SCt 29, 364 UA 854 5 LJEd.2d 77. 
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In^plicable to order granting or denying only 
declaratory judgment 

U.S.—Mitohell v. Doflovan, Minn, 90 S.Ct. 1763, 398 
U.S. 427, 26 L.Ed.2d 378—Gerstein v. Coe, Fla., 
94 S.Ct. 2246, 417 U.S. 279, 41 L.Ed.2d 68. 

73. U.S.—I.C.C. V, New York, NH. & H.R. Co, 
Conn., 83 S.Q. 1038, 372 U.S. 744, 10 L.Ed.2d 
108—Nash V. Florida Indus. Commission, Fla., 88 
S.a. 362, 389 U.S. 235, 19 L.Ed.2d 438, conf. to 
205 So.2d 700. 

73.50. U.S.—U.S. V. Raines, Ga., 80 S.Ct. 519, 362 
U.S. 17, 4 L.Ed.2d 524—Hannah v. Larche, La., 
80 S.a. 1502, 363 U.S. 420, 4 L.Ed.2d 1307, reh. 
den. 81 S.Q. 33, 364 U.S. 855, 5 L.Ed.2d 79, reh. 
den, 81 S.Ct. 34, 364 U.S. 855, 5 L.Ed.2d 79— 
Bond V. Floyd, Ga., 87 S.Ct. 339, 385 U.S. 116, 17 
L.Ed.2d 235—Schneider v. Srhith, Wash., 88 S.Ct. 
682, 390 U.S. 17, 19 L.Ed.2d 799—U.S. v. Chris- 
tian Echoes Nat. Ministry, Inc., Okl., 92 S.Ct. 663, 
404 U.S. 561, 30 L.Ed.2d 716, app. after remand, 
C.A., 470 F.2d 849, cert. den. 94 S.Ct. 41, 414 
U.S. 864, 38 L.Ed.2d 84—McLucas v. DeCham- 
plain, Dist.Col., 95 S.Ct. 1365, 421 U.S. 21, 43 
L.£d.2d 699—Califomia v. Grace Brethren 

Church, Cal, 102 S.Ct. 2498, 457 U.S. 393, 73 
L.Ed.2d 93. 

Appeal by nnsuccessful interyenor 

U.S.—National Ass'n for Advancement of Colored Pco- 
ple V. New York, Dist. Coi, 93 S.Ct. 2591, 413 
U.S. 345, 37 LEd.2d 648. 
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Where a finding of statutory uncon- 
stitutionality is not contested on appeal 
there is no entitlement to direct review 
in the Supreme 

74wl0, 'U.S,—Hcckler -v. Edwards, Cal., 104 S.Ct. 
1532, 465 U.S. 870, 79 L.Ed.2d 878. 

§ 223. Criminal Cases 
Library References 

Federal Courts «^472. 
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78. U.S.—^U.S. V. National Daity Products Corp., 
Mo., 83 S.Ct 594, 372 U.S. 29, 9 L.Ed,2d 561, 
reh. den. 83 S.Q. 1011, 372 U.S. 961, 10 L.Ed.2d 
13—U.S. V. Bravennan, Cal, 83 S,Q. 1370, 373 
U.S. 405, 10 L.Ed.2d 444—U.S. v. Healy, Fla., 84 
S.Ct. 553, 376 U.^. 75,41 LEd.2d 527—U.S. v. 
Wiesenfeld Warehouse Co., Fla., 84 S.Ct. 559, 376 

U. S. 86. 11 L.Ed.2d 536—U.S. v. Price, Miss., 86 
S.a. 1152, 383 U.S. 787, 16 L.Ed.2d 267—U.S. v. 
Covington, Ohio, 89 S.Ct. 1559, 395 U.S. 57, 23 
L.Ed.2d 94. 

U.S. V. Sampson, CA.Ga,, 298 F.2d 826, transf. 
to 83 S.a. 173, 371 U.S. 75,9 L.Ed.2d 136—U.S. 

V. Knox, 90 S.a. 363, 396 U.S. 77,24 L.Ed.2d 275. 

Purpose 

U.S.—U.S. V. Meisky, N.Y., 80 S.a 459. 361 U.S. 431, 

4 L.Ed.2d 423. 

Composite statement of requirements for 
gOYermnent appeals 

U.S.—U.S. V. Sisson, Mass., 90 S.Q. 2117, 399 U.S. 
267, 26 L.Ed.2d 608. 

78.5. U.S.—U.S. V. Brewster, Dist.Col., 92 S.Q 2531, 
408 U.S. 501, 33 L.Ed.2d 507. 

Constructioa 

U.S.—U.S. Y. Sis^n, Mass., 90 S,a 2H7, 399 U.S. 
267, 26 L.Ed,2d 608. 

After trial begins govemment appeals limfted to 
decisions arresting judgment 

U.S.—U.S. V. Sisson, Mass., 90 S.a. ^117, 399 U.S. 
267, 26 L.Ed.2d 608. 

Decision based on facts adduced at trfal held 
not *^arrest of Judgmenf ’ 

U.S.r-U.S, V. Sisson. Mass., 90 &.a 2117, 399 U.S, 
267, 26 L.Ed.2d 608. 


FEDERAL COURTS § 228(2) 
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79. U.S.—U.S. V. Covington, Ohio, 89 S.Ct. 1559, 395 
U.S. 57, 23 L Ed.2d 94. 


U.S. V. Blue, C.A.Cal, 350 F.2d 267. 
Judgment dismissing Information 

(2) U.S.—U.S. V. Mersky, C.A.N.Y., 261 F.2d 40, 
app. certified to 80 S.Ct. 459, 361 U.S. 431, 4 L.Ed.2d 
423. 

Held not plea in bar 

(3) Othcr mattere. 

U.S.—U.S. V Weller, Cal, 91 S.Ct. 602, 401 U.S. 254, 
28 L.Ed.2d 26, on remand, C.A., 466 F.2d 1279. 

Defendant held not in jeopardy 

(2) Other instances 

U.S.—U.S. V. Blue, Cal. 86 S.Ct. 1416, 384 U.S. 251, 16 
L.Ed.2d 510 — ^U.S. V. Marion, DistCol, 92 S.Ct. 
455, 404 U.S. 307, 30 L.Ed.2d 468. 

Appeai from motion-in'bar not sustained after 
jeopardy attaches 

U.S.—U.S. V. Sisson. Mass., 90 S.Ct. 2117, 399 U.S. 
267, 26 L.Ed.2d 608. 

Motion in bar defined 

U.S.—U.S. V, Weller, Cal, 91 S.Ct. 602, 401 U.S. 254, 
28 L.Ed.2d 26. on remand, CA., 466 F,2d 1279. 

Held motion in bar 

U.S.—U.S. V. Marion, DistCol, 92 S.Q. 455, 404 U.S. 
307, 30 L.Ed.2d 468. 

79.5. U.S.—U.S. V, Blue, Cal., 86 5.0. 1416, 384 U.S. 
251, 16 L.Ed.2d 510. 

U.S. V. Mersky, CA.N.Y., 261 F.2d 40, app. 
certified to 80 S.Ct. 459, 361 U.S. 431, 4 LEd.2d 
423. 

Substance, not form, as controUing 
U.S.—U.S. V. Mersky, C.A.N.Y., 261 F.2d 40, app. 
certified to 80 S.Ct 459, 361 U.S. 431, 4 L.Ed.2d 
423. 

Exculpation of acctised 

U.S.—U.S. V. Mersky, CA.N.Y., 261 F.2d 40, app. 
certified to 80 8.0. 459, 361 U.S. 431, 4 L.Ed.2d 
423. 

Rule applies to ‘^arresting jndgment” proyision 

U.S.—U.S. V. Sisson, Mass., 90 S.Ct. 2117, 399 U.S. 
267, 26 L.Ed.2d 608. 

The Criminal Appeals Act, 18 U.S. 
C.A. § 3731, has been amended so as 
to give jurisdiction to the Court of 
Appeals instead of the Supreme Court 
on appeal by the United States upon 
dismissal of the indictment or informa- 
tion where defendant is not put in jeop- 
ardy.’^'" 

79.10. U.S.— ^Amendinent not appUed retroactiYdy 
. U,S. V. Jom, Utah, 91 5.0 547, 400 U.S. 470, 27 

L.Ed.2d 543—U.S. v. Marion. DistCol, 92 S.O. 
455, 404 U.S. 307, 30 L.Ed.2d 468-^U.S. v. En- 
mons, La., 93 SX^t. 1007, 410 U.S. 396, 35 
LEd.2d 379. 

81. Effect of acquittal 

U.S.—U.S. V. Sisson, Mass., 90 SwO 2117, 399 U.S. 
267, 26 L.Ed.2d 608. 
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82.10. U.S.-AJ.S. V. Meycr, ClA.Ela„ 266 R2d 747, 
cert den. 80 S.O 13^ 139, 361 U.S. 875, 4 
LEd.2d 113. 

83. U.S.—UJ. V. Fmehauf, N.Y., 8J S.O 547, 365 

U. S. 146, 5 LEdJld 476, leh. den. 81 S.O. 899, 
365 U.S. 875, 6 L,Ed.2d 864—U,S. v. Quest, Ga., 
86 S.O. 1170, 383 U.S. 745,16 L.Ed.2d 239—U.S. 

V. Brewster, Dist,Col. 92 S.Q. 2531,408 U.S. 501, 
33 L.E<i.2d 507. 

83 U.S.—UA V. Kctchmn, CJL^.Y^ 320 F.2d 
cert. den. 84 S.O. 194, 375 U.sl 905, 1^ L.Ed.2d 

H5- 

84. U.S.—U,S. V. Bitz, C.A,N.Y., 282 F.2d 465. 


84.5. Reason for rule 

U.S.—U.S. V. Mersky, C.A.N.Y., 261 F.2d 40, app. 
certified to 80 S.Ct. 459, 361 U.S. 431, 4 L.Ed.2d 
423. 

Dismissal based on regulation 

(1) U.S.—U.S. V. Mersky, C.A.N.Y., 261 F.2d 40, 
certified to 80 S.Ct. 459, 361 U.S. 431, 4 L.Ed.2d 423. 

(2) U.S.—U.S. V. Mersky, N.Y., 80 S.O. 459, 361 
U.S. 431, 4 L.Ed2d 423. 

U.S. V. Mersky, C.A.N.Y., 261 F.2d 40, app. 
certified to 80 S.O. 459, 361 U.S. 431, 4 L.Ed.2d 
423. 

(3) Rule inapplicable where regulation and statute 
not inextricably intertwined. 

U.S.—U.S. V Weller, Cal., 91 S.O. 602, 401 U.S. 254, 
28 L.Ed.2d 26, on remand, C.A., 466 F.2d 1279. 

85. U.S.-U.S. V. Meyer, C.A.FIa., 266 F.2d 747, cert. 
den. 80 S.O. 138, 139, 361 U.S. 875, 4 L.Ed.2d 
113. 

88. U.S.—U.S. V. Knox, 90 S.Ct. 363, 396 U.S. 77. 24 
LEd.2d 275. 

88.5. U.S.-U.S. V. Mersky. N.Y., 80 S.O. 459, 361 
U.S. 431, 4 L.Ed.2d 423. 
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88 JO. U.S.-U.S. V. Fabrizio, N.Y., 87 S.O. 457, 385 
U.S. 263, 17 LEtUd 351. 

89. U.S.-U,S. V. Knox, 90 S.O 363, 396 U.S. 77, 24 
L.Ed.2d 275. 

90. U.S.-U.S. V Ketchum, CA.N.Y., 320 F.2d 3, 
cert. den. 84 S.Q. 194. 375 U.S. 905, 11 L,Ed.2d 
145. 
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94. U.S.-U.S. V. Sweet, Dist.Col, 90 S.O. 1958, 399 
U.S. 517, 26 L.Ed-2d 77a 

§ 225. In General 
Library References 
Federal Courts «»491. - 

2. U.S.—Glidden Co. v. Zdanok, N.Y. & App.D.C, 

82 S.O. 1459, 370 U.S. 530, 8 L.Ed.2d 671, reh. 
den. 83 SO. 14. 371 U.S. 854, 9 L.Ed.2d 93. 

§ 226. Alaska 

Library References 
Federal Courts «»491. 
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3. Delay in filing petition not fatal 

Alaska—Bridges v. Alaska Housing Authority, 349 P.2d 
149. 

§ 228(1). Puerto Rico 

Library References 
Federal Courts «»491. 

Since the publication of the bound 
volume, the statute, 28 U.S.C.A. 

§ 1293, providing for appeals from the 
Supreme Court of Puerto Rico to the 
Court of Appeals for the First Circuit 
has been repealed. See now 28 U.S. 
C.A. §§ 1292, 1294, relatiiig to the jur¬ 
isdiction of the courts of appeals. 

§ 228(2). Hawaii 

library References 
Federal Courts «»491. 
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6.55. 28 Uil.C.A. § 2281, waa repealed in 1976. 
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§ 233 FEDERAL COURTS 
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§ 2ZZ. -By Certiorari 


Library References 
Federal Courts <^491. 
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2230. U.S.—Honda v Clark. Dist.Col., 87 S.Ct 
1188, 386 U.S. 484, 18 L.Ed.2d 244, on ronand, 
D.C., 303 F.Supp. 213—Ke>- v. Doyle, Dist Coi., 
n S.Ct. 280, 434 U.S 59, 54 L.Ed.2d 238, reh. 
den, 98 S.Cl 753, 434 U.S. 1025, 54 L.Ed.2d 773. 

Reloctant to review matters of pecoliarly local 
coQceni 

U.S.—^Pernell v. Soothall Realty, Ehst.Cal., 94 S.Ct 
1723, 416 U.S. 363, 40 L.Ed.2d 198. 

page 700 

23. U.S.—Palmore v. U.S., Dist Coi., 93 S.Ct. 1670, 
411 U.S. 389, 36 L.Ed.2d 342. 

24. U.S.—Gawral Motors Corp. v. Districi of Colum- 
bia. DistCoL, 85 S.Ct. 1156, 380 U.S. 553, 14 
L.Ed.2d 68. 

26. U.S.—General Motors Corp. v Distnct of Colum- 
bia, DistCd., 85 S.Ct 1156, 380 U S. 553, 14 
L.Ed.2d 68. 

§ 234. District Court of United 
States 

Library References 
Federal Courts 'S=>491. 
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30. U.S.—U3. V. Vuitch, Dist.Col., 91 S.Ct. 1294.402 
U.S. 62. 28 L.Ed.2d 601. 

32. IKstrkt of Colnmbia law held statute 
U.S.—U.S. V. Vuitch, Dist.O^ 91 S.Ct. 1294, 402 U.S. 
62, 28 L.Ed.2d 601. 

§ 235. Court of Claims 
Library References 
Federal Courts <s=»492. 

Barron and Holtzoff, Federal 
Practice and Procedure § 57. 
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35. 28 U.S.CA. § 2515, was amended in 1982 by 
sobs^ituting “United States daims court” for 
“court oi claum”. 

36. 28 U.S.C.A. § 1255, was repealed in 1982. 
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36.5. U,S.—U.S. V. Clark, 100 S.Cl 895,445 U.S. 23, 
63 L,Ed.2d 171. 

Ezerc^ of judicial power 

(1) U.S.—Glidden Co. v, Zdanok, N.Y. & App.D.C., 
82 S.Cl 1459,370 U.S. 530, 8 L.E<L2d 671, reh. den. 83 
S,CL 14, 371 U.S. 854, 9 L.Ed,2d 93. 

36JML Certkynri granted 

(2) U.S.—U.S. V. Carlo Bianchi & Co., Q.a., 83 
S.CL 1409, 373 U.S. 709, 10 L.Ed.2d 652—U.S. v. 
Zacks, CtCL, 84 S.CL 178, 375 U.S. 59. 11 LEd.2d 
128—U.S. V. Grace’s Estate, a.CL. 89 S.Q. 1730. 359 
UJS. 316, 23 L.Ed.2d 332, reh. den. 90 S.Cl 147, 396 
U.S. 881, 24 L.Ed.2d 141. 

(4) Other instanc^ 

US.—PennsylvaQia R. Co. v. U.S, Ct.CL, 80 S.CL 
1131,363 U.S. 202, 4 L.Ed.2d 1165—Anustrong v. 
U.S., 80 S.CL 1563, 364 U.S. 4a 4 L.Ed.2d 1554, 
on remand. 287 F.2d 577, 152 ClQ. 731—U.S. v. 
Antlumy Grace & Sons, Inc., ClGI., 86 S.CL 1539, 
384 U.S. 424, 16 LEd.2d 662—U.S. v. Utah Const. 
& Min. Co., ClO, 86 S.CL 1545, 384 U.S. 394, 16 
L.E<L2d 642^.S. v. King, CLa, 89 S.CL 1501, 
395 U.S, 1, 23 L.Ed.2d 52. 

»3. U.S.—U.S. V. Cario Bianchi & Co. Ct.Ci, 83 
S.Q. 1409, 373 U.S. 709, 10 LEtUd 651 
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Other particular matters with re- 
spect to the filing of a petition for writ 
of certiorari have been adjudicated by 
the Supreme Court."*^^ 

43.5. Wlien time fw filing begins to nm 
U.S —U.S. V Adams, ClQ , 86 S.Ct. 708, 383 U.S. 39, 
15 L.Ed.2d 572 

Service 

U.S.—U.S V. Adams, ClO., 86 S Q 708, 383 U.S. 39, 
15 LEd 2d 572. 

47. U.&—Bell V. U.S, Ct.a., 81 S.Ct. 1230, 366 U.S. 
393, 6 L.Ed.2d 365. 

48. U.S.—U.S. V. Mmissippi Val. Gcneraiing Co., 
ClQ., 81 SCt. 294, 364 U.S. 520, 5 L.Ed.2d 268. 
reh. den. 81 S.Ct. 798, 365 U.S. 855, 5 L.Ed.2d 
820. 

§ 236. Court of Customs and Patent 
Appeals 

Library References 
Federal Courts ‘@=»491. 
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59. D.C,—Continental Can Co. v. Schuyler, D.C., 326 
F.Supp. 283. 

28 U.S.C.A. § 1256, was repealed m 1982. 

28 U.S,C.A. § 451, was amended in 1982 by striking 
out definition including court of customs and patent 
appeals. 

Statute constnied 

U.S.—Bronner v. Manson, Cust. & PaLApp., 86 S.Ct. 
1033, 383 US. 519, 16 L.Ed.2d 69. 

Issues beld before court 

U.S.—Brenner v. Manstm, Cust. & Pat.App., 86 S.Ct. 
1033, 383 U.S. 519, 16 L.Ed.2d 69. 

§ 238. In General 
Library References 
Federal Courts ‘®=»501. 

62. U.S.—HufBnan v. Puisue, Ltd., Ohio, 95 S.Ct. 
1200, 420 U.S. 592, 43 L.Ed.2d 482, reh. den. 95 
S.a. 1969, 421 U.S. 971, 44 L.Ed.2d 463. 

Tex.—Bank of Texas v. Childs, A^)- 5 DisL, 634 
S.W.2d 2. 

Appeal not moot 

U.S.—Kolko V. Superior Court of Califomja In and For 
City and Coonty of San Frandsco, Cal., 98 S.Ct. 
1690, 436 U.S. 84, 56 L.Ed.2d 132, reh. dea 98 
S.Ct. 3127, 438 U.S. 908, 57 L,Ed.2d 1150. 

65. U.S.—Engiand v. Louisiana State Bd. of Medkal 
Examiners, La., 84 S.a. 461, 375 U.S. 411, II 
LEd.2d 440. 
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67. U.S.—Wainwright v, Sykes, Fla., 97 S.Q. 2497, 
433 U.S. 72, 53 L.Ed.2d 594, rdi. den. 98 S.a. 
241, 434 U.S. 880, 54 L.Ed.2d 163. 

DI—Pcople V. Spahr, 371 N.E.2d 1261,14 IILDec. 208, 
56 in.App.3d 434. 

<^.5. Poiut neither appealed nor argned 
U.S.—City of Eastlake v. Forest City Enterprises, Inc., 
96 S.a. 2358, 426 U.S. 668, 49 L.Ed:2d 13Z 

69.15, U.S,—Douglas v. State of Ala., Ak, 85 S.CL 
1074, 380 US. 415, 13 L.Ed.2d 934. 

Porthermore, the availability of fed¬ 
eral remedies may preclude a review of 
a state court decision.^-^^ 

69.16. Availabflity oi luceas corpus in federal 
court 

U.S.—Mattox V. Sacks, CMao, 82 S.a. 992, 369 U.S. 
656, 8 LEd.2d 178. 


70. 


U.S.— Atlantic Coast Line R. Co. v. Brotherhood 
of Locomotive Engineers, 90 S.Ct. 1739, 398 U.S. 
281 26 L.Ed.2d 234 —Michigan v. Tyler. Mich., 
98 SCl 1942> 4^56 U.S. 499, 56 L.Ed.2d 486— 
Gulf Offshore Co. v. Mobil Oil Corp., Tex., 101 
SCt 2870. 453 U-S. 473. 69 L.Ed.2d 784, on 
remand. App 14 Dist.. 628 S.W.2d 171. cert. den. 
103 S.a. 259. 


§ 239. Status of Court Rendering 
Judgment 

Library References 
Federal Courts <@=»501, 

72. U.S.-GottliiIf V. Silis, N.Y., 84 S.Ct. 187, 375 
U.S. 79, II LEd.2d 159—National Ass’n for Ad- 
vancemmt of Colored People v. Alabama ex rei. 
Flowens, Ala., 84 S.Ct. 1302, 377 U.S. 288, 12 
L.Ed.2d 325, on remand 167 So.2d 171, 277 Ala. 
89. 


Whflt constitutes “court” of state 

(4) Other tribunals held qualified. 

U.S.—Metlakatla Indian Community, Annctte Island 
Reserve v. Egan, Alaska, 80 S.Ct. 1321, 363 U.S. 
555, 4 LE.2d 1397—Metlakatla Indian Communi¬ 
ty, Annette Island Reserve v. Egan, Wash., 82 S.Ct. 
552, 369 U.S. 45, 7 L.Ed.2d 562. 

Judgment by division of court 

(3) As qualifying for review by United States Su¬ 
preme Court. 

U.S.—Local 174, Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America v. Lucas Flour Co., 
Wash., 82 S.a 571, 369 U.S. 95, 7 L.Ed.24 593. 
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73. U.S.—Nash v. Florida Indus. Commission, Fla., 
88 S.a: 362. 389 U.S. 235, 19 LEd.2d 438, conf. 
to 205 So.2d 700. 

U.S. ex rei, Carronq v. Richmond, D.C.Coiin., 
177 F.Supp. 504, affd., C.A., 279 F.2d 170. 

Last state tribunal to which cause could be 
bronght for review, etc. 

(2) Other matters. 

U.S,—U.S. ex rei. Carrono v. Richmond, C.A.Conn., 
279 F.2d 170. 

74. U.S.—U.S. ex rei. Carrono v. Richmond, D.C. 
Conn., 177 RSupp. 504, afRL, C.A., 279 F.2d 170. 

§ 240. Final Ch^cter of Judgment 
Library References 
Federal Courts ^503. 
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76,50. U.S.—North Dakota State Bd. of Pharmacy v. 
Snyder’s Drug Stores, Inc., N.D., 94 S.O. 407, 414 
U.S. 156, 38 L.Ed.2d 379, on remand 219 N.W.2d 
140. 

77. U.S.—Mcrcantilc Nat. Bank at Dallas v- Lang- 
deau, Tcjl, 83 S.a. 520, 371 U.S. 555, 9 L.Ed.2d 
523, on remand 365 S.W,2d 783—Bank» v. aii- 
fomia, Cal., 89 S.Ct. 1901, 395 U.S. 708, 23 
L.Ea.2d 653, reh. den. 90 S.a. 36, 396 U.S. 869, 
24 L.Ed.2d 124—North Dakota State Bd. of Phar¬ 
macy V. Snydcris Drug Stores, Inc., N.D., 94 S.Q. 
407, 414 U.S. 156, 38 LEd;2d 379, on remand 219 
N.W.2d 140—MQmcey v. Arizona, Ark, 98 S.a. 
23, 434 U.S. 1343, 54 L.Ed.2d 56—New York v. 
Cathedral Academy, N.Y., 98 S.a. 340, 434 U.S. 
125, 54 L.Ed.2d 346—Harlin v. Missouri, Mo., 99 
S.Q. 709, 439 U.S. 450, 58 L.Ed.2d 733—San 
Di^o Gas & EJec. Co. v. Qty of San Diego, Cal., 
101 S.CL 1287, 450 U.S. 621, 67 L.Ed.2d 551— 
Flynt V. Ohio, Ohio, 101 S.Q. 1958, 451 U.S. 619, 
68 L.Ed.2d 489—^Minnick v. Califomia Dept. of 
Corrections, Cal., 101 S.a. 2211, 452 U.S. 105, 68 
L.Ed.2d 706—0’Dell v. Espinoza, Colo., 102 S.a. 
1865, 456 VS. 430, 72 L.Ed.2d 237. 

Pnrpose of requirement 

U.S.— Costardli v. Massachusetts, Mas»., 95 S.a. 1534, 
421 U.S. 193, 44 L.Ed.2d 76. 
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77.20. U.S.-<Jotthilf v. Silis, N.Y., 84 S.Ct. 187, 375 
U.S. 79, 11 L.Ed.2d 159. 

Judgments or decrees held final 
(7) U.S.—^National Ass’n for Advancemcnt of Col- 
ored People v. Button, Va., 83 S.Ct 328, 371 U.S. 415, 9 
L.Ed.2d 405—Mercantile Nat. Bank at E>allas v. Lang- 
deau, Tex., 83 S.Q. 520, 371 U.S. 555, 9 L.Ed.2d 523, 
on remand, 365 S.W.2d 783—Local No. 438 Const. and 
General Laborers’ Union, AFL-CIO v. Curry, Ga., 83 
S.a. 531, 371 U.S. 542, 9 L.Ed.2d 514, on remand 131 
S.E.2d 559, 219 Ga. 38—England v. Louisiana State Bd. 
of Medical Examiners, La., 84 S.Ct 461, 375 U.S. 411, 
11 L.Ed.2d 440—^Rosenblatt v. American Cyanamid 
Co., N.Y., 86 S.a. 1, 15 L.Ed.2d 39—Miranda v. State 
or Ajiz., Arir, Cal. & N.Y., 86 S,Ct 1602, 384 U.S. 
436, 16 L.Ed.2d 694, reh. den. 87 S.Q. 11, 385 U.S. 
890, 17 L.Ed.2d 121—Amalgamated Food Emp. Union 
Local 590 v. Logan Valley Plaza, Inc., Pa., 88 S.Ct. 
1601, 391 U.S. 308, 20 L.Ed.2d 603—Organization for a 
Bettcr Austin v. Keefe, 111., 91 S.Ct. 1575, 402 U.S. 415, 
29 L.Ed.2d 1—Miami Herald Pub. Co. v. Tomillo, Ha., 
94 S.Ct 2831, 418 U.S. 241, 41 L.Ed.2d 73&-Cox 
Broadcasting Corp. v. Cohn, Ga., 95 S.Q. 1029, 420 
U.S. 469, 43 L.Ed.2d 328, on remand, Sup., 214 S.E.2d 
530, 234 Ga. 67—Shaffer v. Heitner, Del., 97 S.Ct. 
2569, 433 U.S. 186, 53 L.Ed.2d 683—National Socialist 
Party of America v. Village of Skokie, 111., 97 SX3t. 
2205, 432 U.S. 43, 53 L.Ed.2d 96, on remand 366 
N.E2d 347, 9 lU.Dec. 90, 51 Ill.App.3d 279, application 
den. 98 S.Ct 14, 434 U.S. 1327, 54 L.Ed.2d 38, affd. in 
part, revd. in part on oth. grds. 373 N.E2d 21, 14 
IU.Dec. 890. 69 I11.2d 605—Abood v. Detrort Bd. of 
Ed., Mich., 97 S.Ct 1782, 431 U.S. 209, 52 LEd.2d 
261, reh. den. 97 S.Q. 2989, 433 U.S. 915, 53 LEd.2d 
1102—New York Times Co. v. Jascalevich, N.J., 99 
S.Q. 6, 439 U.S. 1331, 58 L.Ed.2d 38, reapplication 
denied 99 S.Q 11, 439 U.S. 1331, 58 L.Ed.2d 38—BuU- 
ington V. Missouri, Mo., 101 S.Q. 1|52, 451 U.S. 430, 
68 L.Ed.2d 270, on remand 618 S.w!2d 671. 
Judgments held not final 
U.S.—Ameneanx v. State of La., La., 84 S.Ct 777, 376 
U.S, 336, 11 LEd.2d 750—Hudson Distributors, 
Inc. V. EU Ully & Co., Ohio, 84 S.Ct 1273, 377 
U.S. 386, 12 L.Ed.2d 394—Mills v. State of Ala., 
Ala., 86 S.Q. 1434, 384 U.S. 214, 16 L.Ed.2d 
484—CostarelU v. Massachusetts, Mass., 95 S.Ct. 
15W, 421 U.S. 193, 44 LEd.2d 76. 

Judgment treated as final 
U.S.—American Export Lines, Inc. v. Alvez, N.Y.,-100 
S.Q. 1673, 446 U.S. 274, 64 EEd.2d 284. 
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7730» U.S.—North Dakota State Bd. of Pharmacy v. 
Snyder’s Drug Stores, Ina, N.D., 94 S.Q. 407, 414 
U.S. 156, 38 L.Ed.2d 179, on remand 219 N.W,2d 
140. 

7735. U.S.—Konigsberg v. State Bar of Cal., Cal., 81 
S.Q. '997, 366 U.S. 36, 6 EEd.2d 105, reh. den. 82 
S.Q. 21, 368 U.S. 869, 7 EEd.2d 69. 

Ha.—Callendar v. State, 181 So.2d 529. 
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77.45. U.S.—Local Na 438 Const and General La¬ 
borers’ Union, AFL-CIO v. Curry, Ga., 83 S.Q. 
531, 371 U.S. 542, 9 L.Ed.2d 514, on remand 131 
S.E 559,219 Ga. 38. 

Ha.—CaUendar v. State, 181 So.2d 529. 

Tex.—Ex parte Young, Cr., 418 S.W.2d 824. 

§ 242. Nature of Proceeding in State 
Court 

Library References 
Federal Courts <&=>504. 
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8530. U.S.—MeCarty v. MeCarty, Cal., 101 ECt. 
2728, 453 U.S. 210, 69 L.Ed.2d 589- 

Moot ease 

U.S.—rvF nnU v. Odegaard, Wash., 94 EQ 1704, 416 
U.S. 312, 40 L.Ed.2d 164, on remand 529 P.2d 438, 
84 Wash.2d 617- , 

(2) Other instances. 


U.S.—Liner v. Jafco, Inc., Tenn., 84 S.Ct 391, 375 U.S. 
301, 11 L.Ed.2d 347. 

p^e 713 

85.55. U.S.—Liner v. Jafco, Inc., Tenn., 84 S.Q 391, 
375 U.S. 301, 11 L.Ed.2d 347. 

The existence of concurrent sen- 
tences does not remove the elements 
necessary to create a justiciable case 
or controversy.*’-^ 

85.56. U.S.—Benton v. Maiyland, Md., 89 S.Ct. 
2056, 395 U.S. 784, 23 L.Ed.2d 707, on remand 
260 A.2d 86, 8 Md.App. 388. 

87. U.S.—Barr v. City of Columbia, S.C., 84 S.Ct 
1734, 378 U.E 146. 12 L.Ed.2d 766—Benton v. 
Maryland, Md., 89 S.Ct 2056, 395 U.S. 784, 23 
L.Ed.2d 707, on remand 260 A.2d 86, 8 MdApp. 
388. 

N.C.—State v. Jarrette, 202 S.E.2d 721, 284 N.C. 625, 
vac in part on oth. grds. 96 S.Q. 3205, 428 U.S. 
903, 49 L.Ed.2d 1206. 

Pa.—Com. V. Campana, 314 A.2d 854, 455 Pa. 622, 
cert. den. 94 S.Ct 3172, 417 U.S. 969, 41 L.Ed2d 
1139. 

90. Tex.—Ex parte Young. Cr., 418 S.W.2d 824. 

§ 243. Substantial Character of Fed¬ 
eral Question 

Library References 
Federal Courts <3=»502. 

91. U.S.—Martin v. Walton, Kan., 82 S.Ct. 1, 368 
U.S. 25, 7 L.Ed.2d 5, reh. den. 82 ECt. 376, 368 
U.S. 945, 7 L.Ed.2d 341—Willner v. Committee 
on Character and Fitness, N.Y., 83 S.Ct 1175, 373 
U.S. 96. 10 L.Ed.2d 224, 2 A.L.R.3d 1254, clarifi- 
cation den. 84 S.Ct 439, 375 U.S. 950, 11 L.Ed.2d 
312—Liner v. Jafco, Inc., Tenn., 84 S.Ct 391, 375 
U.S. 301, 11 LEd.2d 347—Democratic Party of 
U.S. V. Wisconsin ex rd. LaFoIlette, Wis., 101 
S.Ct. 1010, 450 U.S. 107, 67 L.Ed.2d 82—Prince- 
ton University v. Schmid, NJ., 102 S.Ct. 867, 455 
U.S. 100, 70 L.Ed.2d 855. 

Judgmrat as protecting faolder from lial^ty 
U.S,—W.U. Tei. Co. V. Com. of Pa., by Gottheb, Pa., 
82 SCt 199, 368 U.S. 71. 7 L.Ed.2d 139. 
Substantial federal question held not presented 
U.S,-loannou v. New York, N.Y., 83 S.Q. 6, 371 U.S. 
30, 9 L.Ed.2d 5, reh. den. 88 S.Q. 1864, 391 U.S. 
604, 20 L.Ed.2d 843—Gnsanti v. CSty of Qeve- 
land, Ohio, 83 S.Ct 111, 371 U.S. 68, 9 L.Ed.2d 
119—Wetzel v. Ohio, Ohio, 83 S.Q. 111, 371 U.S. 
68, 9 L.Ed.2d 119—Maryland and Virginia Eldcr- 
ship of Churches of God v. Church of God at 
Sharpsburg, Inc., Md., 90 S.Q. 499, 396 U.S. 367, 
24 L.Ed.2d.582—Stotland v. Pennsylvania, Pa., 90 
EQ 1552, 398 U.S. 916, 26 L.Ed.2d 83. 

Dismissal for wmit of substantial federal ques¬ 
tion 

U.S.—Heancy v. AHen, D.CN.Y., 299 F.Supp. 1300, 
affd., CA., 425 F.2d 869. 
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92.5. U.E—Hudson Distributors, Inc. v. EU Lilly & 
Co., Ohio. 84 EQ 1273,377 U.E 386, 12 LEd.2d 
394—Sanks v. Georgia, Ga., 91 S.Q. 593, 401 

U. S. 144, 27 LEd.2d 74L 

92.1Q. Discretionary power 

(2) Other instances. 

U.S.—^Hudson Distributors, Inc. v. Eli Lilly Co., Ohio, 
84 S.Q, 1273, 377 U.S. 386, 12 LEd.2d 394. 
92.20. U.S.—Hudscm Distribi^rs, Inc. v. EU Lilly & 
Co.. Ohio, 84 S.Ct. 1273, 3T7 U.S. 386, 12 L.Ed.2d 
394—^Richardson v. Ramitez, Cal., 94 S.Q. 2655, 
418 U.S. 24, 41, L.Ed.2d 551. on remand 117 
Cal.Rptr. 562, 528 P.2d 378, 12 C3d 912, 

92JS. U,S.—Brockington v. Rhodes, Ohia 90 S.Q. 
206, 396 U.S. 41,24 LEd-2d 209—North Carolina 

V. Rice, N.C., 92 S.Q. 402, 404 UE. 244, 30 


L.Ed.ld 413—Princeton University v. Schmid, 
N,J., 102 S.Ct 867, 455 U.S. 100, 70 L.Ed.2d 855. 

Qnestion held not moot 

(1) U.S.—Liner v. Jafco, Inc., Tenn., 84 S.Q. 391, 
375 U.S. 301, 11 L.Ed2d 347. 

§ 244. Materiality and Decision of 
Federal Question 

Library References 
Federal Courts <®=»502. 
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95. U.S.—Department of Mental Hygiene of Cal. v. 
Kirchner, Cal., 85 S.Q. 871, 380 U.S. 194, 13 
L.Ed.2d 753, on remand, Sup., 43 Cal.Rptr. 329, 
400 P.2d 321—Parker v. Gladden, Or., 87 S.Q. 
468, 385 U.S. 363, 17 L.Ed.2d 420—Lear, Inc. v. 
Adkins, Cal., 89 S.Ct 1902, 395 U.S. 653, 23 
L.Ed.2d 610, 

Criminal convictions 

U.S.—Thomas v, District Court of Thirteenth Judicia! 
Dist of State of Mont., In and For Big Hom 
County, D.C.Mont, 270 F.Supp. 487. 

p^ 716 

97. U.S.—Henry v. State of Miss., Miss., 85 EQ. 564, 
379 U.S. 443, 13 L.Ed.2d 408, reh. den. 85 S.Q 
878, 380 U E 926, 13 L.Ed.2d 813, on remand 174 
So.2d 348, motion den. 85 S.Ct, 1528, 381 UJS. 
908, 14 L.Ed.2d 431, on remand, Sup., 198 So.2d 
213—De-Backer v. Brainard, Neb., 90 S.Q 163, 
396 U.S. 28, 24 L.Ed.2d 148—Parker v. North 
Carolina, N.C, 90 S.Q 1458, 397 XJS. 790, 25 
L.Ed.2d 785—Agins v. City of Tiburon, 100 S.Q. 
2138, 447 U.S. 255, 65 L.Ed.2d 106. 

Henry v. Williams, D.C.Miss., 299 F.Supp. 36. 

98.5. U.S.—Wolfe v. State of N.C,, N.C, 80 S.a. 
1482, 364 U.S. 177, 4 L.Ed.2d.l650, reh. den. 81 
S.Ct 29, 364 U.S. 856> 5 L.Ed.2d 80—Jankovich 
V. Indiana Toll Road Commission, Ind., 85 S.Q. 
493, 379 U.S. 487, 13 L.Ed.2d 439—Henry v. State 
of Miss., Miss., 85 S.Q. 564, 379 U.S. 443. 13 
L.Ed.2d 408, reh. den. 85 S.Q 878, 380 U.E 926, 
13 L.Ed.2d 813, on remand 174 Sa2d 348, motion 
den. 85 S.Q. 1528, 381 U.S. 908, 14 LEd.2d 431, 
on remand, Sup., 198So,2d 213. 
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98.10. U.S.—Cramp v. Board of PubUc Instruction of 
Orange County, Fla., Fla., 82 S.Q. 275, 368 U.S. 
278, 7 L.Ed.2d 285, on remand, 137 So.2d 828— 
Fay V. Noia, N.Y., 83 S.Q 822. 372 U.E 391, 9 
L.Ed.2d 837—Jankovich v, Indiana Toll Road 
Commission, Ind., 85 S.Q. 493, 379 U.S. 487, 13 
L.Ed.2d 439. 

1. UE,—Colorado Anti-Discrimination Commission 

V. Continental Air Lines, Inc., Colo., 83 S.Ct. 
1022, 372 U.S. 714, 10 L.Ed.2d 84, on remand 383 
P.2d 313—Wright v. State of Ga., Ga., 83, EQ. 
1240, 373 UE, 284, 10 L.Ed.2d 349, conf. to 131 
S.E2d 851, 219 Ga. 125. 
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2. U.S,—Wolfe V. State of U.C., N.C, 80 S-Q. 1482, 

364 U.S. 177, 4 L.Ed.2d 1650, reh. den. 81 S.Q 
29, 364 U.S. 856, 5 L.Ed.24 80—National Ass’n 
for Advancemcnt of Coliored People v. Alabama ex 
rei. Flowers, Ala., 84 S.Q 1302, 377 UE. 288, 12 
L.Ed.2d 325, on remand 167 So.2d 171, 277 Ala. 
89. 

3.5, Proper mode of reYiew 

(3) Other matters. 

U.S.—Barr v. Qty of Colmnbia, S.C, 84 S.Q. 1734,378 
U.S. 146, 12 L.Ed.2d 766. 

§ 245. Correetness of Decision of 
State Court 

Library References 
Federal Courts <8=>504. 



36 CJS 100 


§ 245 FEDERAL COURTS 


Pag« 719 

page 719 

123. U.S.—Wolfe V. State of N.C, N.C., 80 S.CX 
1482, 364 U.S. 177, 4 L.Ed.2d 165a reh. den. 81 
S.Q. 29, 364 U.S. 856, 5 L.Ed.2<i 80. 

§ 246- Nature of Questions Involved 
Libraiy References 
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1230. U3—Uphaus v. Wyman, N.H., 81 S.Ct. 153, 
364 U.S. 388, 5 LEd.2d 148—Zacchini v. Scripps- 
Howard Broadcasting Ca, Ohio, 97 S.Ct. 2849, 

433 U3 562, 53 L.Ed.2d 965, on remand 376 
N.E.2d 582, 54 Ohio St 286, 8 0.03<i 265—Peim- 
syhrania v. Mimms, Pa., 98 S.Ct. 330, 434 U-S. 
106, 54 L.Ed.2d 331, oo remand 385 A.2d 334, 
477 Pa. 553. 

Hcnry v. W illi^mg, D.C.Miss., 299 ESupp. 36. 
Lafws and remedies to protect fnun state infirac- 
tikms of fedml rights <^umot be left to 
States 

U.S.—<7ha pmfln v. State of Cal., Cal., 87 S.Ct. 824, 386 
U.S. 18, 17 L.Ed.2d 705, refa. den. 87 S.Ct. 1283, 
386 U.S. 987. 18 LEd.2d 241. 

Fdleral que^»» vhere federally goarasteed 
r^its not acccHiied 

U.S.—Cb^Hian v. State of Cal., Cal., 87 S.Ct 824, 386 
U.S. 18. 17 LEd,2d 705. rth. den. 87 S Ct 1283, 
386 U.S. 987, 18 LEd.2d 241. 

13. U3.—^Rkhmond v. Arizona, Ariz., 98 S.Cl. 8,434 
U.S 1323, 54 L.Ed.2d 34, reh. den. 98 S.Q. 537, 

434 U.S. 976, 54 L.Ed2d 469. 

15. U.S.—Peopk of State of N.Y. v. 0’Ndll, Fla., 79 
S.a. 564, 359 U.S. 1, 3 L.Ed.2d 585, oa remand, 
Snp., 112 So.2d 837—Lathrop v. Demohue, Wis., 
81 S.Ct. 1826, 367 U.S. 820, 6 L.Ed.2d 1191, reh. 
den. 82 S.Ct 23. 368 U.S. 871. 7 L Ed.2d 72—Na¬ 
tional Bdlas Hess, Inc. v. Department cf Revenue 
of State of m.. HL. 87 S.CL 1389, 386 U.S. 753, 18 
L.Ed.2d 505—Cohen v, CaKfomia, Cal., 91 S.Ct. 
1780, 403 U.S. 15, 29 L.Ed.2d 284, reh. den. 92 
S.Q. 26, 404 U.S. 876, 30 L.Ed.2d 124 
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18. U.S.—MacKay v. Nesbett, C.A.Alaska, 412 F.2d 
846» cert. den. 90 S.Q. 435, 396 U.S. 960, 24 
L.Ed.2d 425, reh. den. 90 S.Ct. 1111, 397 U.S. 
1004, 25 L.Ed.2d 417. 

21. U.S.—Wood V. Georgia, Ga., 82 S.Q. 1364, 370 
. U.Su 375, 8 L.Ed.2d 569. 

F%ial arinter 

(3) Other matters. 

Minit—State v. DeQoiix, 136 N.W.2d 657, 272 Minn. 
94. 
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24. U.S.—Hoyt v. State of Fla., Fla., 82 S.Ct 159, 368 
U.S. 57, 7 L.Ed.2d 118—Willner v Committeeon 
Character and Fitness, N.Y, 83 S.Q 1175, 373 
U.S. 96. 10 L.Ed.2d 224, 2 A.L.R.3d 1254, darifi- 
cation den. 84 S.Q. 439, 375 U.S. 950. 11 L.Ed.2d 
312—In re Roche, 101 S.Ct 4, 448 US. 1312, 65 
UEd,2d 1103. 

Country Club Tower Corp. v. Tower Manage¬ 
ment Corp., D.C.Mwit., 275 F.Supp. 468. 

TeJt—E\ pane Hope, Cr., 374S.W.2d 441. 

Admi^ion of confessioii 

(4) Othw matters. 

US—Reck V. Pate, m., 81 S.Ct 1541, 367 U.S. 433, 6 
■ .Ed.2d 948. 
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25. U.S.—WiUiamson v. Hrqxrwell Redevelopn^t 
and Hoaang Authority, Va., 83 S.Q. 315, 371 
U.S. 234. 9 L.Ed.2d 495. 

§ 248. -Denial of Equal Protec- 

tion of Law 

Library References 
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27.50. U.S.—Hoyt v. State of Fla., U.S. Fla., 82 S.Ct 
159. 368 U.S. 57. 7 L.Ed.2d 118. 

28. U.S.—Robinson v. State of Fla., Fla., 84 S.Ct. 
1693, 378 US. 153. 12 L.Ed.2d 771—Interstate 
Circuit lac. v. City of Etedias, Tex., 88 S.Ct 1298, 
390 U.S. 676, 20 L.Ed.2d 225—WHYY, Inc. v. 
Borough of Glassboro, N-I., 89 S.Ct. 286, 393 U.S. 
117, 21 L.Ed.2d 242. 

§ 250. _Questions under Full 

Faith and Credit Clause of 
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Library References 
Federal Courts <^504. 
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40. Res judicata undo- “fidi faith and credit” 
clause 

U.S.—Durfee v. Duke. Mo., 84 S.Q. 242, 375 U.S. 106, 
n L.Ed2d 186. 

§ 256. -Questions Relating to 

Bankruptcy and Liens 

Libraiy References 
Federal Courts «=»504. 
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613. N.Y.—In re De Kalb Ave. Reconstruction, Bor¬ 
ough of Brookiyn, Oty of New York, 205 N.Y. 
S.2d 125, 11 A.D.2d 240, affd. 190N.E2d 240, 12 
N.Y.2d 1051, 239 N.Y.S.2d 880. 

§ 259. -Questions Relating to 

Commerce and Navigable 
Waters 

Library Re^^rences 
Federal Courts <s=»504- 
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66. U.S.—Central R. Co. of Pa. v. Com. erf" Pa., Pa., 
82 S.Ct 1297. 370 U3 607, 8 L.FdJ2d 720, reh. 
den. 83 S.Q. 15, 371 U.S. 856, 9 L.Ed.2d 93--A1- 
loiberg Cotton Co., Im:. v. Pittman, Miss-, 95 
S.Ct 260, 419 U.S. 20, 42 L.Ed.2d 195. 

§ 260. -Questions Relating to 

Taxation and Assessments 

Libraiy References 
Federal Courts <^504. 

68, U.S.—General Motors Corp. v. Washington, 
Wash., 84 S.a., 1564, 377 U.S. 436,’ 12 L.Ed.2d 
430, Rh. den. 85 S-Ct 14. 379 US 875, 13 
L.Ed.2d 79. 

732 

69. U.S.—St Martin Evangelical Lutheran Chirrch v. 
South Dakota, S.D., 101 S.a. 2142, 451 U.S. 772, 
68 L.Ed.2d 612. 

Wyandotte Chemicals Corp. v. City of Wyan- 
dotte, C.A.Mich., 321 F.2d 927—American Com- 
muters Ass'n v. Levitt C.A.N,Y., 405 F.2d 1148. 


§ 263. _Questions Arising under 

State Constitution 


Library References 
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U.S.— Addington v. Texas, 99 S.Q. 1804, 441 
UJS. 418, 60 L.Ed.2d 323, on remand, Sup., 588 
S.W.2d 569. 

Privilege s^^iinst self-incriminatioii 
U.S.—Cohen v. Hurley, N.Y., 81 S.Ct 954, 366 U.S. 
117, 6 LEd.2d 156, reh. den. 83 S.Q. 1860, 374 
U3. 857, 10 L.Ed.2d 1083, and 85 S.Ct 11, 379 
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74. 
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74.15. U.S.— PruneYard Shopping Center v. R.obins, 
Cal., 100 S.Ct 2035, 447 U.S. 74, 64 L.Ed.2d 
741 —Minnesota v. Clover Leaf Creamery Co., 
Minn., 101 S.Ct 715, 449 U.S. 456, 66 L.Ed.2d 
659, reh. den., 101 S.Q. 1735, 450 U.S. 1027, 68 
L.Ed.2d 222, on remand, Sup., 304 N.W.2d 915. 

§ 264. -Construction of State 

Statutes 


Library References 
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75. U.S.—Uphaus v. Wyman, N.H., 81 S.Ct. 22, 5 
L,Ed,2d 29—Robinson v. State of Cal., Cal., 82 
S.Q. 1417, 370 U.S, 660, 8 L.Ed.2d 758, reh. den. 
83 S.Ct 202, 371 U.S. 905, 9 L.Ed.2d 166—La 
Rose V. Tahash, Minn., 83 S.Ct 172, 371 U.S. 114, 
9 L.Ed.2d 168,* reh. den. 83 S.Ct 512, 371 U.S. 
960, 9 L.Ed.2d 508—Unza v. Wagner, N.Y., 83 
S.Q, 177, 371 U.S. 74, 9 L.Ed.2d 163—Arlan’s 
Dept. Store of Louisville, Inc. v. Kentucky, Ky., 
83 S.Q. 277, 371 U.S. 218, 9 L.Ed.2d 264—Good- 
ing V. Wilson, Ga., 92 S.Ct. 1103, 405 U.S. 518, 31 
L.Ed.2d 408—Gurley v. Rhoden, Miss., 95 S.Ct. 

■ 1605, 421 U.S. 200, 44 L.Ed.2d 110. 

Halko V. Anderson, D.CfDel., 244 F.Supp. 696, 
affd., C.A., 359 F.2d 435, cert. den. 87 S.Ct. 72, 
385 U.S. 833, 17 L.Ed.2d 68. 

Ga.—Styncheombe v. Waldcn, 172 S.E.2d 402, 226 Ga. 
63. 

Rnie as to admission to bar 

U.S.—Konigsbcrg v. State Bar of Cal, Cal, 81 S.Ct. 
997, 366 U.S. 36, 6 L.Ed.2d 105, reh. den. 82 S.Q. 
21, 368 U.S. 869, 7 L.Ed.2d 69. 
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77, U.S —Mctiakatla Induui Community, Annettc Is- 
land Reserve v. Egan, Alaska, 80 S.Q, 1321, 363 
U.S. 555, 4 L.Ed.2d 1397—Marcus v. Search War- 
rants of Property at 104 East Tenth St., Kansas 
City. Mo., Mo., 81 S.Ct 1708, 367 U.S. 717, 6 
L.Ed.2d 1127—Schroeder v. Qty of New York, 
N.Y, 83 S.Gt. 279, 371 U.S. 208, 9 L.Ed.2d 255, 
89 A.L.R.2d 1398—Bantam Books, Inc. v. Sulli- 
van, R.I., 83 SQ. 631, 372 U.S. 58. 9 L.Ed.2d 
584—American Oil Co. v. Ndll, Idaho, 85 S.Ct. 
1130, 380 U.S; 451. W L.Ed.2d 1—Waixen Trad- 
ing Post Co. V. Arizona State Tax Commission^ 
Ariz., 85 S.Ct 1242, 380 U.S, 685, 14 L.Ed.2d 
165—hfishkm V. State of N,Y., N.Y., 86 S.Q, 958, 
383 U.S. 502, 16 L.Ed.2d 56, reh, den. 86 S.Ct. 
1440, 384 U.S. 934, 16 L.Ed.id 535—Garrity v. 
State of N.J., U.S.NJ„ 87 SQ:. 616, 385 U,S. 493, 
17 L.Ed.2d 567—United Air Lines, Inc. v. Mahin, 
IU., 93 S.Q 1186, 410 U.S. 623, 35 L.Ed.2d 545, 
on remand 298 N.E.2d 161, 54 ni2d 431. 

Halko V. Anderson, D.C.Del, 244 F.Supp. 696, 
affd., C.A., 359 F.2d 435, cert. den. 87 S.Ct, 72, 
385 U.S. 833, 17 L.Ed.2d 68. 

77.5. U.S,—United Air Lines, Inc. v. Mahin,‘111, 93 
S.Q. 1186, 410 U.S. 623, 35 L.Bd.2d 545, on 
remand 298 N.E^2d 161, 54 Ill2d 431., 

77.15. U.S.—U.S. V. Thirty-Seven (37) Photographs, 
Cal., 91 S.a. 1400, 402 U.S. 363, 28 L.Ed.2d 822, 
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reh. den. 91 S.Ct. 2221, 403 U,S. 924, 29 L.Ed.2d 
702. 

§ 265. -Constniction or Validi- 

ty of Municipal Ordinances 

Library References 

Federal Courts <s=»504. 

80. "Statote of any state** 

(1) U.S.—City of New Orleans v. Dukes, 96 S.Ct. 
2513, 427 U.S. 297, 49 L.Ed.2d 511, on remand, CA., 
537 F.2d .856. 
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81.10. U.S.—Shuttlesworth v. City of Birmingham, 
Ala., 86 S.a. 211, 382 U.S. 87, 15 L.Ed.2d 176, 
on remand 181 So.2d 628. 

C^—Pain V. Municipal Court of City and County of 
San Francisco, 73 Cal.Rptr. 862, 268 C.A.2d 151. 

§ 266. - Constniction of Federal 

Statutes and DeniaI of 
Rights Thereunder 

Library References 
Federal Courts <s=»504. 

82. U.S.—Moody v. McDaniel, D.C.Miss., 190 
F.Supp. 24. 

§ 267. -Jurisdiction of State 

Courts 

Library References 
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85. U.S.—Wolfe V. State of N.C.. N.C.. 80 S.O. 1482, 
364 U.S. 177, 4 L.Ed.2d 1650, reh. den. 81 S.Ct. 
29, 364 U.S. 856, 5 L.Ed.2d 80. 

Distribotion of jurisdictitm 
U.S.—Benz v. New York State Thruway Authority, 
N.Y., 82 S.Ct. 674, 369 U.S. 147, 7 L.Ed.2d 634. 

86. Admission to bar 

(2) Otber matters. 

U.S.—^Konigsberg v. State Bar of Cal., Cal., 81 S.Ct. 
997, 366 U.S. 36, 6 L.Ed.2d 105, reh. den, 82 S.Q. 
21, 368 U.S. 869, 7 L.Ed.2d 69. 

§ 269. -Questions of Pleading 

and Practice 

Library References 
Federal Courts <s=^4. 
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89. U.S.—Hewy v. SUte of Miss., Miss., 85 S.Ct. 564, 
379 U.S. 443, 13 L.Ed.2d 408, reh. den. 85 S.Ct. 
878, 380 U.S. 926,13 LEd.2d 813, on remand 174 
So.2d 348, motioa den. 85 S.Ct 1528, 381 U.S. 
908, 14 L.Ed.2d 431 cm remand, Sup,, 198 So.2d 
213. 

N.J,—State V. Maeon, 273 A.2d 1, 57 N.J. 325. 
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92. U.S.—^Heiuy V. State of Miss., Miss., 85 S.Ct. 564, 
379 U.S. 443, 13 L.Ed.2d 408, reh. den. 95 S,a 
878, 380 U.S. 926, 13 L.Ed.2d 813, on remand 174 
So.2d 348, niotion den. 85 S.Ct. 1528, 381 U.S. 
^8, 14 L.Ed.2d 431, on remand, Sup., 198 So.2d 
213. 

§ 270. -Questions of Fact or Ev- 

idence 


98. U.S.—Perez v. Ledesmh, La., 91 S.Ct, 674, 401 
U.S. 82, 27 L.Ed.2d 701. 


99. Submission of case to jnry 
(1) Colo.—Colorado & S. Ry. Co. v. Lombardi, 400 
P.2d 428, 156 Colo. 488. 

§ 272. Mode of Review 
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14. U.S.—Wake & Holzheiser, Inc. v. Reimel, D.C. 
Cal., 266 F.Supp. 168. 
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16. U.S.—Richmond Newspapers, Inc. v. Virginia, 
Va., 100 S.Ct 2814,448 U.S. 555, 65 L.Ed,2d 973. 

Wilke & Holzheiser, Inc. v. Reimel, DC.Cal., 
266 F.Supp. 168. 

17. U.S.—Ryan Aeronautical Co. v. International Un¬ 
ion, United Auto, Aircraft and Agr, Implement 
Workers of America, Local 506, D.C.C^., 179 
F.Supp. 1—Lenske v. Scrcombe, D.C,Or, 266 
F.Supp. 609. 

18. Attack on tax assessment or leyy, etc. 
U.S,—Rohr Aircraft Corp. v. San Diego County, Cal., 

80 S.Ct 1050, 362 U.S. 628, 4 L.Ed.2d 1002. 
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21. U.S.—Rohr Aircraft Corp. v. San Diego County, 
Cal., 80 S.Ct 1050, 362 U.S. 628, 4 L.Ed,2d 1002. 

22. U.S.—Ungar v. Sarafite, N.Y., 84 S.Ct. 841, 376 

U. S. 575. 11 L.Ed.2d 921, reh. den. 84 S.Ct. 1218, 
377 U.S. 925, 12 L.Ed.2d 217—Lear, Inc. v. Ad- 
kins, Cal., 89 S.Ct. 1902, 395 U.S. 653, 23 L.Ed.2d 
610. 

§ 273. Persons Entitled to Review 
Library References 
Federal Courts <s==507. 
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27. U.S.—Cramp v. Board of Public Instruction of 
Orange County, Fla., Fla., 82 S.Ct. 275, 368 U.S. 
278, 7 L.Ed.2d 285, on remand, 137 So.2d 828. 
Miss.—In Interest of Green, 203 So2d 470, cert. den. 
88 S.Ct 2297, 392 U.S. 945, 20 L.Ed.2d 1407. 

§ 274(1). Raising Federal Question 
in State Court 

Library References 
Federal Courts <©=>508. 
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29.50. U.S.—Pickering v. Board of Ed. of Township 
High School Dist. 205, Will County, Illinois, Ul., 
88 S.Ct 1731,391 U.S. 563, 20 L.Ed.2d 811—Car¬ 
dinale V. Louisiana, La., 89 S.Ct. Il6l, 394 U.S. 
437, 22 L.Ed.2d 398—^Monks v. New Jersey, NJ., 
90 S.Ct. 1563, 398 U.S. 71, 26 L.Ed.2d 54—FuUer 

V. Oregon, Or., 94 S.CL 2116, 417 U.S. 40, 40 
L.Ed.2d 642-Cousins v. Wigoda, III., 95 S.Q. 
541, 419 U.S. 477, 42 L.Ed.2d 595. 

Torrance v. Salzinger, C.A.Pa., 297 F.2d 902, 
cert. den. 82 S.Ct 1161, 369 U.S. 887, 8 L.Ed.2d 
288. 

32, U.S.—Slagle v. State of Ohio, Ohio, 81 S.Ct. 1076, 
366 U.S. 259, 6 L.Ed.2d 277—McGowan v. State 
of Md., Md., 81 S.Ct 1101, 366 U.S. 420, 6 
L.Ed.2d 393—Head v. New Mcxico Bd. of Exam- 
iners in Optometry, N.M., 83 S.Ct. 1759. 374 U.S. 
424, 10 L.Ed.2d 983—Ungar v. Sarafite, N.Y., 84 
S.a. 841, 376 U.S. 575, 11 L.Ed.2d 921, reh. den. 
84 S.Q. 1218, 377 U.S. 925, 12 L.Ed.2d 217— 
Chamberlin v. Dade County, Bd. of Public In¬ 
struction, Fla., 84 S.a. 1272, 377 U,S. 402, 12 
L.Ed.2d 407, reh. den. 85 S.Ct. 18. 379 U.S. 871, 
13 LEd.2d 78, on remand 171 So.2d 535—John¬ 
son V. State of N.J., N.J.. 86 S.a 1772, 384 U.S. 
719, 16 L.Ed.2d 882, reh. den. 87 S.Ct. 12, 385 
U.S. 890, 17 L.Ed.2d, 121—Cardinale v. Louisiana, 
La., 89 S.a 1161,^394 U.S. 437, 22 L.Ed.2d 
, 398—Simmons v. West Haven Housing Autbority, 
Conn., 90 S.a. 1960* 399 U.S. 510. 26 L.Ed,2d 


764, reh. den. 91 S.Ct. 23. 400 U.S. 856, 27 
L.Ed.2d 94. 

Or.—^Thomton v. Johnson, 454 P.2d 647, 253 Or. 342. 
33, U.S.— Chambers v. Mississippi, Miss., 93 S.a 
1038, 410 U.S. 284, 35 L.Ed.2d 297. 

Determination held unnecessary 

U.S-—Gomez v. Perez, Tex., 93 S.Ct. 872, 409 U.S. 535, 
35 L.Ed.2d 56. 
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35. U.S.—Cousins v. Wigoda, IU., 95 S.Q. 541, 419 
U.S. 477, 42 L.Ed.2d 595. 

§ 274(2). -Time and Mode of 

Presenting Question 

Library References 
Federal Courts <^508. 

36. U.S.—WiUner v. Committee on Character and 
Fitness, N.Y. 83 S.a. 1175, 373 U.S. 96, 10 L.Ed. 
224, 2 A.L.R.3d 1254, clarification den. 84 S.Q. 
439, 375 U.S. 950. 11 L.Ed.2d 312—Jenkins v. 
Georgia, Ga., 94 S.Q. 2750, 418 U.S. 153, 41 
L.Ed.2d 642. 

37. U.S.—Cardinale v. Louisiaiui, La., 89 S.Q. 1161, 
394 U.S. 437, 22 L.Ed.2d 398—Street v. New 
York, N.Y.. 89 S.Ct. 1354, 394 U.S. 576, 22 
L.Ed.2d 572, on remand 250 N.E.2d 250, 24 
N.Y.2d 1026, 302 N.Y.S.2d 848—DeBacker v. 
Brainard, Neb., 90 S.Ct. 163, 396 U.S. 28, 24 
L-Ed.2d 148—Hankerson v. North Carolina, N.C., 
97 S.Ct. 2339, 432 U.S. 233, 53 L.Ed.2d 306. 

Question held properly raised 

U.S. —Douglas V, State of Ala., Ala., 85 S.a 1074, 380 
U.S. 415, 13 L.Ed.2d 934— U.S. v. Caldwell, Cal., 
92 S.Ct. 2646, 408 U.S. 665, 33 L.Ed.2d 626—. 
Branzburg v. Hayes, Ky., 92 S.Ct. 2646, 408 U.S. 
665, 33 L.Ed.2d 626—In re Pappas, Mas^., 92 S.a 
2646, 408 U.S. 665, 33 L.EdOd 626. ^ 

Validity of state statute 
(2) Other matters. 

U.S.—Head v. New Mcxico Bd. of Examiners in Op¬ 
tometry, N.M., 83 S.a. 1759, 374 U.S. 424, 10 
L.Ed.2d 983—Street v. New York, N.Y., 89 S.Q. 
1354, 394 U.S. 576, 22 L.Ed.2d 572, on remand 250 
N.E.2d 250, 24 N.Y.2d 1026, 302 N.Y.S.2d 848. 
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40. Wyov—CJ.S. dt^ in Richmond v. State, 554 
P.2d 1217, 1237, reh. ejen. 558 P.2d 509. 
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41. U.S.--Wolfe V. State of N.C., N.C., 80 S,a; 1*482, 
364 U.S. 177, 4 L.Ed.2d 1650, reh. den. 81 S.a 
29, 364 U.S. 856, 5 L.Ed.2d 80—DeBacker v. 
Brainard, Neb., 90 SA- 163, 396 U.S. 28, 24. 
L.Ed,2d 148. 

42. U.S,—Ward v. Village of Monroeville, Ohiov Ohio, 
93 S.a 80, 409 U.S. 57, 34 LEd.2d 267. 

43. U.S.—Bloeth v. State of N.Y., N.Y., 82 S.Q. 661, 
7 LEd.2d 780. 

§ 277. Aliowance and Issuance of 
Certiorari 

Library References 

Federfd Courts <s=>501, 

page 75*2 

55. U.S.—Evans v. Delaware, County, C6m. of Pa., 
CA-Pa., 390 F.2d 617, cert, den. 89 S.Q, IM, 393 
U.S. 873, 21 L.Ed.2d 143—Bricker v. Crane, C.A. 
N.H'., 468 F.2d 1228, cert, den. 93 S.Q. 1368, 410 
U.S. 930, 35 L.Ed.2d 562. 

Moran v. Paine, Webixjr, Jackson and Curtis, 
D.CPa., 279 F.Supp. 573, affirmed 389 F.2d 242. 
affd., C.A., 389 F.2d 242. 

56. U5.—Mishkin v. State of N.Y., N.Y., 86 S.Ct. 
958, 383 U.S. 502, 16 LEd.2d 56, reh. den. 86 
S.Ct 1440, 384 U.S. 934, 16 L.Ed.2d 535—Qilbcrt 
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V. State ofCal., Cal., 87 S.Ct. 1951, 388 U.S. 263, 

18 LJEd.2d 1178. 
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Miss.—GoWsby v. State, 124 So.2d 297, 240 Miss. 650. 

57. U.S.—Fay v. N<^ N.Y., 83 S.Ct 822, 373 U.S. 
391, 9 L.Ed.2d 837—Poaipybitty v. Skefly Oil Co., 
OkL, 88 S.Ct 982, 390 U.S. 365, 19 LEd2d 
1238—Dqiartniait <rf Motor Vehicles of State of 
CaL V. Rios, CaL, 93 S.Ct 1019, 410 U.S. 425, 35 
L.Ed.2d 398, on remand 107 Cal.Rptr. 784, 509 
P.2d 696, 9 C3d 454—Kolko v. Superior Court of 
California In and For City and County of San 
Frandsco, Cal., 98 S.O. 1690, 436 U.S. 84, 56 
L.E(L2d 132, ndt den. 98 SCt 3127, 438 UJS. 
908, 57 L.E±2d 1150. 

58. U.S.—Williams v. Fknida, Fla., 90 S.a. 1893. 399 

U. S. 78. 26 L.Ed.2d 446—Vale v. Loatsiana, La., 
90 S.Ct 1969, 399 U.S. 30, 26 L.Ed.2d 409—Cali- 
fomia V. Byers, Cal., 91 S.Ct 1535, 402 U.S. 424, 
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L.Ed.2d 473, rrfi. den. 92 S.Q. 24, 404 U.S. 874, 
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N.C, 81 S.Q. 561, 365 U.S. 160, 5 L.Ed,2d 
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lake S.S. Co., Minn., 82 S.O. 1237, 370 U.S. 173, 
8 L.Ed.2d 418, conf. to 116 N.W.2d 505, 263 
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U3, 217, 19 L.Ed.2d 426. 

page 754 

58.40. U.S.—Newsom v. Smyth. Va., 81 S.Q. 774, 
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V. California Adult Authority, 90 S.a. 312, 396 
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209—Zacchini v. Scripps-Howard Broadeasting 
Co., Ohio, 97 S.a 2849,433 U.S. 562, 53 L.Ed2d 
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159 Tex. 238, cert. den. 79 S-Q. 725, 359 U.S. 945, 
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reh. den. 84 S.Ct. 1218, 377 U.S. 925, 12 L.Ed.2d 
217—Tacon v. Arizona, Anz., 93 S.Ct. 998, 410 
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1277, 363 U.S. 509, 4 LEd.2d 1365. on remand 
219 N.Y.S.2d 254, 10 N.Y.2d 271, 176 N.E2d 
826—Konigsberg v. State Bar of Cal., Cal., 81 
S.Ct. 997, 366 U.S. 36, 6 L.Ed.2d 105, reh. den. 82 
S.Ct 21, 368 U.S. 869, 7 L.Ed.2d 69—Metlakatla 
Indian Community, Annette Island Reserve v. 
Egan, Alaska, 82 S.a. 552. 369 U.S. 45, 7 LEd.2d 
562—^Walton v. State of Ark., Ark., 83 S.a. 9, 
371 U.S. 28. 9 L.Ed.2d 9, on remand 366 S.W.2d 
707, 236 Ark. 439-Whipple v. C. I. R., Tex., 83 
S.Ct. 1168, 373 U.S. 193, 10 L.Ed.2d 288, reh. 
den. 83 S.O. 1863, 374 U.S. 858, 10 L.Ed.2d 
1082—Dresner v. City of Tallahassec, Fla., Fla., 

84 S.a. 235, 375 U.S. 136, 11 LEd.2d 208, cert. 
ques. ans., Sup., 164 So.2d 208—New York Times 
Co. V. SuUivan, Ala., 84 S.Q. 710, 376 U.S. 254, 
11 L.Ed.2d 686, 95 A.L.R.2d 1412. motion den. 84 
S.a. 1130, two cases, 376 U.S. 967, 12 L.Ed.2d 
83—Yiatehos v. Yiatehos, Wash., 84 S-Q. 742, 
376 U.S. 306, 11 L.Ed,2d 724—Henry v. City of 
Rock HiU, S.C., 84 S.a. 1042, 376 U.S. 776, 12 
L.Ed.2d 79—U.S. v. Continental Oil Co., N.M., 84 

5. a. 1155, 377 U.S. 161, 12 LEd.2d 213—Na¬ 
tional Ass*n for Advancement of Colored Peoplc v. 
Alabama ex rei Flowers, Ala., 84 S.Ct 1302, 377 
U.S. 288, 12 L.Ed.2d 325, on remand 167 So.2d 
171, 277 Ala. 89—Henry v. State of Miss., Miss., 

85 S.a. 564, 379 U.S. 443, 13 LEd.2d 408, rdi. 
den. 85 S.a. 878, 380 U.S. 926, 13 L.Ed.2d 813, 
on remand 174 ^,2d 348, motion den. 85 S.a 
1528, 381 U.S. 908, 14 L.Ed.2d 431, on remand, 
Sup., 198 So.2d 213—Department of Mental Hy- 
giene of Cal. v. Kirchner, Cal., 85 S.Ct 871, 380 
U.S, 194, 13 L.Ed2d 753, on remand, Sup., 43 
CalRptr, 329, 4ti0 P.2d 321—Watts v. Scward 
School Bd., Alaska, 85 S.a. 1321, 381 U.S. 126, 
14 L.Ed.2d 261, on remand 421 P.2d 586, reh, 
den. 423 P.2d 678, cert. gr. 88 S.a. 84, 389 U.S. 
818, 19 L.Ed.2d vae. <m oth, grd& 88 8.0. 
1753, 391 U.S. 592, 20 L.Ed.2d 842, on remand 
454 P.2d 732, cert den. 90 S.Ct 899, 397 U.S. 
921, 25 L.Ed.2d 101, rdi. den. 90 S.a. 1495, 397 
U.S. 1071, 25 L.Ed.2d 695—Case v. State of Neb., 
Neb., 85 S.Ct 1486, 381 U.S. 336, 14 L.Ed.2d 
422—Thorpe v. Houring Authority of City of 
Duiham, N.C., 87 S.Ct 1244, 386 U.S. 670, 18 
L.Ed.2d 394, on remand 157 S.E2d 147, 271 N.C 
468, cert. gr. 88 S.Q. 1045, 390 U.S. 94^ 19 
L.Ed,2d 1130, rev. on oth. grds. 89 S.a. 518, 393 
U.S. 268, 21 L.Ed.2d 474—Street v. New York, 
N.Y., 89 S.a 1354, 394 U.S. 576, 22 L.Ed.2d 572, 
on remand 250 N.E.2d 250, 24 N.Y.2d 1026, 302 
N.Y.S.2d 848—Benton v. Maryland, Md., 89 S.a. 
2056, 395 U.S. 784, 23 L.Ed.2d 707, on remand 
260 AJZd 86, 8 Md.App. Iftft-Greenbdt Co-op. 
Pub. Ass*n V. Bresler, Md., 90 S.a. 1537, 398U.S. 

6, 26 L.Ed.2d 6—Hufftnan v. Boeraen, N*., 92 
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S.Ct 1598, 406 U.S. 337, 32 L.Ed.2d 107—Cali- 
fomia V. Krivda, Cal., 93 S.Ct. 32, 409 U.S. 33, 34 
L.Ed.2d 45. reh. den. 93 S.Ct. 549, 409 U.S. 1068, 
34 L.Ed-2d 520, on remand 105 Cal.Rptr. 521, 504 
P.2d 457, 8 C.3d 623, ccrt. den. 93 S.Ct 2734, 412 
U.S. 919, 37 L.Ed.2d 145—Paschali v. Christte- 
Stcwart, Inc., Okl, 94 S.Ct 313, 414 U.S. 100, 38 
L.Ed.2d 298, reh. den. 94 S.a. 884, 414 U.S. 
1138, 38 L.Ed.2d 763, mand. conf. to Sap., 544 
P.2d 505, cert. den. 96 S.Ct. 2648, 426 U.S. 935, 
49 L.Ed,2d 386—Weaver v. Graham, Fla., 101 
S.Ct, 960, 450 U.S. 24, 67 LEd.2d 17. 

Davis V, Camenon, D.C.Iowa, 238 F.Snpp. 46Z 
Ak.—Ex parte National Ass’n for Advancement of 
Colored Pe<^ 122 So.2d 396, 271 Ala. 33. 

Minn.—^Threlkeld v. Robbinsdale Federation of Teach- 
ers, Local 872 AJT.-CIO, 316 N.W.2d 551, app. 
dism. 103 S.Ct 24, 459 U.S. 802, 74 L.Ed.2d 40. 
N-M.—Tiflany Const Co., Inc. v. Bureau of Revenue, 
State of N.M., App., 629 P.2d 1233, 96 N.M. 304, 
affd. in part, revd. in part, on oth. grds., 629 P.Zd 
1225, 96 N.M. 296. 

NJ.—State V. Carpentien, 414 A 2d 966, 82 NJ. 546 
Retura of mandates for clarificatioa bdd proper 
Fla.—Calknder v. State, 181 So.2d 529. 

Moot qnestioiis 

(3) Other instances. 

Wash.—DeFunis v. Cklegaard, 529 P.2d 438, 84 
Wash.2d 617. 

Wroag detominatioii 

(1) RrinteriMretation of state law in light of federal 
statutes. 

U.S.—^Three AfEliated Tribes of Fort Berthold Reserva- 
tkm V. Wcdd Eagincering, P.C., N.D., 104 S.Ct 
2267, 467 U.S. 138, 81 L.Ed.2d 113, on remand 364 
N.W.2d 98, cert. gr. 106 S.a. 270, 88 L.Ed.2d 224. 
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32, U.S.—Cross v. Bruning, C.A.CaI., 413 F.2di 678, 
cert dea. 90 S.O. 455, 396 U.S. 970, 24 L.Ed.2d 
437, reh. den. 90 S-Ct. 760, 396 U.S. 1063, 24 
LEd.2d 757. 

Ala.—Local 1264, Intem. Broth. of Eiec. Woriers v. 
Btoadcast Service of Mobile, Inc., 175 So.2d 460, 
278 Ala. 29. 

Alaska—Watts v. Seward Schod Bd., 454 P.2d 732, 
cert. den. 90 S.Q, 899, 397 U.S. 921, 25 LEd.2d 
101, reh. den. 90 S.Q. 1495, 397 U.S. 1071, 25 
L.Ed.2d 695. 

Cal.—^Ivanhoe Irr. Dist. v. All Parties and Persons, 3 
CaLRptr. 317, 350 P.2d 69. 53 C2d 692—Santa 
Barbara Connty Water Agency v. All Perstms and 
Parties, 3 CaI.Rptr. 348, 350 P.2d 100, 53 C.2d 
743—Gonzales v. International Ass’n of Machin- 
ists, 29 Cal.Rptr. 190, 213 CA.2d 817. 

La.—^Natuial Gas & 6il Corp. v. Waggonner, App., 165 
So.2d 314-r-Humble Pipe LineXo. v. Waggonner, 
App., 165 So.2d 316. 

N.Y.—Friedinan v. State, 249 N.E.2d 369, 24 N.Y.2d 
528, 301 N.Y.S.2d 484, ant on oth, grds. 252 
N.E2d 131, 25 N.Y.2d 905, 304 N.Y,S.2d 597, 
app. dism. 90 S.a. 1121, 397 U.S. 317, 25 LEd.2d 
. 337. 

Tex.T-Carrington v. Rash, 389 S.W.2d 945. 
Pdst-coorictknt rdief nuder new conrt rale 
Fk.*—Gide<» v. Wamwr^t, 153 So.2d 299. 
liWiha^diiig of constitotional rig^ts oot exensed 
UjS.—B oard of School Com*rs of Mobile County v. 

Davis, Ak., 84 S.a. 10, 11 L.Ed.2d 26. 

32,5. U.S.—Natkmal Assfn for the Advancement of 
Cdiored Peopk v. Akbama ex rd. Pattexson, Ak., 
79 S.a 1001, 360 U,S. 240, 3 L.Ed2d 1205, reh. 
den. 80 S,CL 43, 361 U.S. 856, 4 LEd.2d 96, on 
remand 122 SoM 396, 271 Ala. 33—National 
As^n for Advancenient of Colored Petile v. Ak¬ 
bama «teL Flowers, Ak.‘, 84 S.Ct 1302, 377 U.S. 
288, 12 L.Ed.2d 325, on rianand 167 So,2d 171, 
277Ak.89. 

VaLF—Brotfaethood oi R.R. Ttammen v. Gom. ex leL 
Virgink State Bar. 149 S.EJM 265. 207 Va 182, 
cert den. 87 S.CL 754, 385 U.S. 1027, 17 L.Ed.2d 
675. 


32.10. Kan.—Cities Service Gas Co- v. State Corp. 
Commission, 337 P.2d 640, 184 Kan. 540, cert. 
den. 80 S.Ct 89, 361 U.S. 836, 4 L.Ed.2d 77. 

page 775 

34. U.S.—Cardona v. Power, N.Y., 86 S.a. 1728, 384 
U.S. 672, 16 LEd.2d 848—Puyallap Tribe, Inc. v. 
Departroent of Gamc erf" State of Wash., Wash., 97 
S.Ct. 2616, 433 US. 165, 53 L.Ed2d 667—Phik- 
delphia Newspapcrs, Inc. v. Jercsne, Pa, 98 S.a 
546,434 U.S. 241, 54 L.Ed.2d 506, on remand 387 
A.2d 425, 478 Pa. 484, app. dism. 99 S.a. 3104, 
443 U.S. 913, 61 L.Ed.2d 877. 

Ak.—National Ass’n for Advancement of Colored Peo- 
plc V. State, 167 So.2d 171, 277 Ak. 89. 

CaL—Peoplc v. Phillips, 58 CaI.Rptr. 752, 250 C.A.2d 
885. 

Ga.—International Ass’n of Machinists v. Street 122 
S.E2d 220, 217 Ga. 351—Evans v. Newton, 148 
S.E.2d 329, 221 Ga. 870. 

Georgia Southern & F. Ry. Co. v. Meeks, 137 
S.E2d 919, 110 Ga-App. 143. 

Md.—State v. Giles, 227 A2d 745, 245 Md. 342. 

Miss.—Mason v. City of Biloxi, 202 So.2d 918. 

N.Y.—Childs V. Childs, 419 N.Y.S.2d 533, 69 A.D.2d 
406, aw». dism., cert. den. 100 S-Q. 1824, 446 U.S. 
901, 64 L-Ed.2d 253. 

Pa.—In re Girard CoU^ Tnisteeship, 138 A2d 844, 
391 Pa. 434, a^). dism. and cert. den. 78 S.Ct. 
1383, 357 U.S. 570, 2 L.Ed.2d 1546, reh. den. 79 
S.a. 14, 358 U.S. 858. 3 L.Ed.2d 92. 

Tex.—Phillips Chemical Ca v. Dumas Indepehdcnt 
School Dist., 334 S.W.2d 779, 160 Tex. 599. 

Ex parte Carrxdl, Cr.. 433 S.W.2d 1, 

Humble Oil & Refining Co. v. Preston, QvApp., 
515 S.W.2d 929. 

Abandenunent of issne 

(2) U.S.-National Ass’n for the Advancement of 
Colored Pec^le v. Akbama ex rei. Patterson, Ala,, 79 
S.a. 1001, 360 U.S. 240, 3 L.Ed.2d 1205, reh. den. 80 
S.a. 43, 361 U.S. 856, 4 L.Ed.2d 96, on remand 122 
So.2d 396, 271 Ak. 33. 

Rev^sal does not have effect of reinstating 
prior orders 

Fla.—^Palmore v. Sidoti, App. 2 Dist, 472 So.2d 843. 
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34,15, Cal.—People v. Phillips, 58 Cal.Rptr. 752, 250 
CA.2d 885. 

Ga.—Evans v. Abney, 165 S.E.2d 160, 224 Ga. 826, 
affd. 90 S.Ct. 628, 396 U.S. 435, 24 LEd.2d 634. 
Tex.—Gulf, C & S.F. Ry. Co. v. Deen, 312 S.W2d 933, 
158 Tex. 466, cert. den. 79 S.a. 111, 358 U.S. 874, 

3 L.Ed-2d 105. 

Issaes under state law 

(1) Colo.—Colorado Anti-Discrimination Commis¬ 
sion V. Continental Air Lines, Inc., 383 P.2d 313, 152 
Cola 524. 
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34w20. U.S,—Addington v. Texas, 99 S.a 1804, 441 
U.S. 418, 60 L.Ed.2d 323, on remand, Sup., 588 
' S.W4d 569. 

34,30. U.S.—^National Ass’n for the Advancement of 
Ccdored People V. Akbama ex reL Patterson, Ak,, 
79 S.a 1001, 360 U.S. 240, 3 L.Ed.2d 1205, reh. 
den. 80 S.a. 43, 361 U.S. 856. 4 L.Ed,2d 96, on 
r em a n d 122 Sa2d 396, 271 Ala. 33—Stanton v. 
Stanton, Utah, 97 S.a 717, 429 U.S. 501, 50 
L.Ed2d 723, on remand 564 P.2d 303, reh. den. 
567 ?2d 625, 

Tex.—Tumer v. State, a„ 485 S.W.2d 282^Ex parte 
Crain, a, 485 S.W.2d 286. 

37,5, U.Sr-Sup« Tire Engineermg Co. v. McCorklc, 
C.A.NJ, 550 F.2d 903, cert den. 98 S.a 106, 
434 U.S. 827. 54 L.Ed.2d 86, reh. den. 98 S.Q. 
753, 434 VS. 1025, 54 L.Ed.2d 773. 

NJ.—Kenny v. Byme, 365 A.2d 211, 144 N.J.Super. 
243, affd. 383 A.2d 428, 75 NJ, 458. 
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42. U.S.— Konigsberg v. State ?ar of Cal., Cal., 81 
S.a. 997, 366 U.S. 36, 6 L.Ed.2d 105, reh. den. 82 
S Q 21,368 U.S, 869, 7 LEd.2d 69—Bell v. State 
of Md.. Md., 84 S.a. 1814, 378 U.S. 226, 12 
L.Ed.2d 822, on remand 204 A.2d 54, 236 Md. 
356—Sullivan v. Little Hunting Park, Inc., Va., 90 
S.a 400, 396 U.S. 229, 24 L.Ed.2d 386. 

44. Qnestion not moot 

U.S.—Richardson v. Ramirez, ai., 94 S.Ct 2655, 418 
U.S. 24, 41 L.Ed.ld 551, on remand 117 Cal.Rptr. 
562, 528 P.2d 378, 12 C.3d 912. 

48.5. U.S.—Metlakatla Indian Community, Annettc 
Isknd Reserve v. Egan, Alaska, 80 S.Ct. 1321, 363 
U.S. 555, 4 L.Ed.2d 1397. 

§ 282. Creation of Court 
Library References 
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48.50. U.S.—Sablan v. Santos, C.A., 634 F.2d 1153. 

Survey of courts of appeals see 42 F.R.D. 243. 

49. U.S.—Young Properties Corp. v, United Equity 
Corp., 534 F.2d 847. art. den. 97 S.Ct. 90, 429 
U.S. 830, 50 L.Ed.2d 94. 

50.5. 28 U.S.C.A. § 41, was amended in 1982 increas- 
ing judicial circuits to thirteen. 

The Federal Court Improvement Act 
of 1982 has created the court of ap¬ 
peals for the federal circuit^^ * 

The new court is established by 
merging the court of claims and the 
court of customs and patent appeals, 
which in effect are abolished by the 
merger.”'^ 

53.1. 28 U.S.C.A. § 41 ct scq. 

53J2. 28 U.S.C.A. § 41 et seq. as amended in 1982. 

§ 283. Personnel of Court 
Library References 
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56.25. 28 U.S.C.A. § 46(c), was amended in 1978 
substithting “pancl” for “divisidn". 

28. U.S.C.A. § 46(c), was amended in 1982 provid- 
ing that court of appeals for the federal circuit may sit 
in pands of more than three judgcs if its rule so 
provides. 

Federal Rules of Appellate Procedure 

Sec F.R.A.P. Rule 35, 28 U.S.C.A, 

Function is not to reyiew alleged errors for 
benefit of losing litigants 

U.S.—U.S. V. Rosciano, C.A.Hl., 499 Fi2d 173. 

56.30. U.S.—AUen v. Johnson, C.A.Misa., 391 F.2d 
527. 

56.35. U.S.—National Latex Products Co. v. Sun 
Rubber Co., p.A.Ohio, 276 F.2d 167. 

Petition for rehearing en banc denied 
D.C—Application of President and Directors of 
Georgetown College, Inc., C.A., 331 F.2d 1010, 
118 U.S.App.D.C. 90. 
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56.45. U.S,—Shenker v. Baltimpre & O.R, Co., Pa., 
83 aqt. 1667, 374 U.S. 1, 10 L.Ed.2d 709. 

§ 284. Rules and Conduct of Busi¬ 
ness 

Library References 
Federal Courts ^622. 
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61. U.S.—U.S. V. United Air Lines, Inc., D.C.Nev. & 
Wash., 216 F.Supp. 709, afTd. in part and mod. in 
part on oth. grds., C.A.Cal., 335 F.2d 379, cert. 
dism. 85 S.Ct. 452, 379 U.S. 951, 13 L.Ed.2d 549. 

Prior panel decisions not disturbed except en 
banc 

U.S.—Hodge V. Sdler, C.A.U.. 558 F.2d 284, 

62. U.S.—U.S. V. Harue Hayashi, C.A.Hawaii, 282 
F.2d 599, 84 A.L.R.2d 754. 

Change in Bules 

Fed.Rules Civ.Proc. Rules 73-76, are now F.R.A.P. 
Ruk 3 et seq., 28 U.S.C.A. 

The Federal Rules of Appellate Pro- 
cedure now govern proce(iure in ap- 
peals to courts of appeals from district 
courts and the Tax Court of the United 
States; in proceedings in the courts of 
appeals for review or enforcement of 
orders of administrative agencies, 
boards, commissions and officers of 
the United States; and in applications 
for writs or other relief which a court 
of appeals or a judge thereof is compe¬ 
tent to give.“® 

62.6, D.C.—American Paper Institute, Inc. v. I.C.C., 

C. A., 607 F.2d 1011, 197 U.S.App.D.C. 181. 
F.R.A.P. Rule 1 et seq., 28 U.S.C.A. 

Rules by courts of appeals 
F.R.A.P. Rule 47, 28 U.S.C.A., expressiy authorizes 
each court of appeals to make rules of practice not 
inconsistent with Federal Rules of Appellate Procedure. 

63. U.S.—American Exp. Warehousing, Limited v. 
Transamcrica Ins. Co., C.A.N.Y,, 380 F.2d 277. 

Cisneros v. Corpus Christi Independent School 
Dist., D.C.Tex., 330 F.Supp. 1377, affd. in part, 
mod. in part on oth. grds., remd., C.A., 467 F.2d 
142. 

Modons 

F.R.A.P. Rule 27, 28 U.S.C.A. 

School desegregation cases as extraordinary 
matter for expeditious review 
U.S.—Mannings v. Board of Public Instructionis of 
Hillsborough County, Fla., C.A.Fla., 427 F,2d 874 
— U.S. V. Sunflower County School Dist., C.A. 
Miss., 430 F.2d 839—Hilson v. Ouzts, C.A.Ga., 
431 F.2d 955—Henry v. darlfsdale Municipal Sep¬ 
arate School Dist., C.A.Miss., 433 F.2d 387, app. 
after remand, CA., 480 F.2d 583. 

Jvdicial council Congress l^as en- 
acted 28 U.S.C.A. § 332, r^uiring judi- 
cial councils of the Circuit judges for 
each Circuit for the purpose of making 
ali necessary orders for effective and 
expeditious administration of business 
of the courts within the circuit.^-^ 

66.5. Particnlar proceeding held “business of 
the couits” within statute 
U.S.—^Jiminez v. Aristeguieta, C.A.Fla., 311 F.2d 547, 
motion den. 314 F.2d 649, cert. den. 83 S.Ct. 1302, 
373 U.S. 914, 10 L.Ed.2d 415, reh. den. 83 S.Ct 
1867, 374 V-S. 858, 10 L.Ed.2d 1083. 

§ 285. Jurisdietion in General 
Library References 
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66.50. U.S.—U.S. ex reL Peckins v. Pate, CA,I11., 401 
F.2d 9, cert den. 89 S.Ct 2110, 395 U.S. 965, 23 
' L.Ed.2d751. 

D.C—Jones V. U.S., C.A., 342 F.2d 863, 119 U.S.App. 

D. C. 284. . 


Function to review decisions of district courts 
U.S.—Hali V. St. Helena Parish School Bd., D.C.La., 
268 F.Supp. 923. 

General supervisory powers 

U.S.—U.S. V. Cheramie, C.A.La., 520 F.2d 325. 

67, U.S.—Russell v, Law Enforcement Assistance Ad¬ 
ministration, C.A., 637 F.2d 1255. 

67.5. U.S.—Huckeby v. Frozen Food Exp., C.A.Tex., 
555 F.2d 542—Ryan v. Occidental Petroleum 
Corp„ C.A.Tex., 577 F.2d 298. 

67.10. U S.—U.S. V. June, C.A.Ark., 503 F.2d 442. 

67.15. U.S.—Hoots V. Com. of Pa., C.A.Pa. 639 F.2d 
972, on remand, D.C., 510 F.Supp. 615, cert. den. 
101 S.Ct 3113, 452 U.S. 963, 69 LEd.2d 974. 

67JIO. U.S.—Resnik v, La Paz Guest Ranch, C.A. 
Cal., 289 F,2d 814. 

Smith V. General Motors Acceptance Corp,, D.C. 
Mo., 324 F.Supp. 105. 

D.C.—Valley Vision, Inc., v. F.C.C., C.A., 383 F.2d 
218, 127 U.S,App.D.C. 291, transf. to 399 F.2d 
511. 

68. U.S.—PoIIard v. Supreme Court for State of 
Mich., C.A.Mich., 334 F.2d 129. 

Supervisory power over administration of jus- 
tke 

U.S.—U.S. V. Toscanino, C.A.N.Y., 500 F.2d 267, reh. 

den. 504 F.2d 1380, on remand 398 F.Supp. 916. 
D.C—Smith v. Katzenbach. CA., 351 FJd 810, 122 
U.S.App.D.C 113. 

Supervisory jurisdietion denied 

U.S.—U.S. V. Butera, C.A.Me., 420 F.2d 5(A —Henry v. 

U.S., C.A.Nev., 434 F.2d 1283. 

D.C.—Ford V. U.S., C.A., 352 F.2d 927, 122 U.S.App. 
D.C., 259—U.S. V. Jones, C.A., 433 F.2d 1176, 140 
U.S.App.D.C. 70, cert. den. 91 S.Ct 1613, 402 U.S. 
950, 29 L.Ed.2d 120. 

70. U.S.—Glynn v. Donnelly, G.A.Mass., 470 F.2d 
95. 

70.15, U.S.—Transport Mfg. & Equipment Co. of 
Del. V. Trainor, C.A.Mo., 382 F.2d 793. 
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70.25. U.S.—Hali v. St. Helena Parish School Bd.. 

D.C.La., 268 F.Supp, 923, 

Dedaratory opimons 

U.S.—^Application of Edwards, CA.N.Y., 375 F.2d 108. 
Not inclined to oversee pleading progress 

U.S.—D’Ippolito V. Cities Service Co., C.A.N.Y., 374 
F.2d 643. 

70.35. D.C—U.S. V. Thomas, CA., 449 F.2d 1177, 
146 U.S.App.D.C 101—U.S. v. TonelU, C.A.N.J.. 
577 F.2d 194. 

Criminal contempt 

U.S.—^U.S. V. Columbia Broadeasting System, Inc., C.A. 
Fla,, 497 F.2d 107, 

Court of appeals' as an appellate 
court having jurisdietion over appeals 
from criminal prosecutions brought by 
a territorial govemment^ also has su¬ 
pervisory power.^^-* 

71.1. U.S.—Govenupeirt of Virgin Islands v. LovcU, 
CA.Virgin Islands, 378 F.2d 799, app. after re¬ 
mand 410 F.2d 307, cert. den. 90 S.a. 440, 396 
U.S. 964, 24 L.Ed.2d428. 

The court of appeals cannot avoid 
the application of harmless-error doc- 
trine by asserting its supervisory pow- 
ers."^^-^ 

71JI. U.S.-U.S. V. Hasting, U.S., 103 S.Ct. 1974,461 
VS. 499, 76 LEdJd 96, on remand, C.A., 739 
F.2d 1269, cert. den. 105 S.Ct 1199, fonr cases, 
1200..83 LEd.2d 343.- 

The supervisory power to reverse a 
conviction is not needed as a remedy 


when the error to which it is addressed 
is harmless."^^ ^ 

71.3. U.S.—U.S. V. Hasting, 103 S.Ct. 1974, 461 U.S. 
499, 76 LEd.2d 96, on remand, CA., 739 F.2d 
1269, cert. den. 105 S.Ct. 1199, four cases, 1200, 
83 L.Ed.2d 343. 

§ 286(1). Issuance of Writs 
Library References 
Federal Courts «=>524. 

73. U.S.—Gurley v. Superior Court of Mecklenburg 
County, CA.N.C., 411 F.2d 586. 

D.C,—Morrow v. District of Columbia, C.A., 417 F.2d 
728, 135 U.S.App.D.C. 160, on remand 259 A.2d 
592—Dclliriger v. Mitchell, C.A., 442 F.2d 782, 
143 U.S.App.D.C 60. 

Purpose of statute, etc. 

(2) Other statements. 

U.S.—Refractarios Monterrey, S. A. v. Ferro Corp., 606 
F.2d 966, 67 CCPA 153, cert. den, 100 S.Cl. 1338, 
445 U.S. 943, 63 L.Ed.2d 776. 

State Committee to Stop Sanguine v. Uaird, D.C. 
Wis., 317 F.Supp. 664. 

Issuance by single judge anthorized 

D.C.—Application of President and Direotors of 
Gcorgctown College, Inc., C.A., 331 F,2d 1000, 
118 U.S.App.D.C 80, 9 A.L.R.3d 1367 (Opinion of 
Wright, J., sitting alone). Reh. en banc den., C.A., 
331 F.2d 1010, 118 U.S.App.D.C 90, cert. den. 84 
S.Ct. 1883, 377 U.S. 978, 12 L.Ed.2d 746. 

73.5. U.S.—F.T.C V. Dean Foods Co.. 86 S.a. 1738. 
384 U.S. 597, 16 L.Ed.2d 802. 

Erie Bank v. U.S. Dist. Court for Dist. of Colo., 
C.A.C 0 I 0 ., 362 F.2d 539. 

74. U.S.—^Whitncy Nat. Bank in Jefferson Parish v. 
Bank of New Orleans & Trust Co,, Dist.Col., 85 
S.Ct. 551, 379 U.S. 411, 13 L.Ed,2d 386. 
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77. U.S.—F.T.C. V. Guignon, C.A.Mq., 390 R2d 323. 

hogimction granted * 

(2) Other instances. 

U.S—Harris v. Gibson, C.A.Ga., 322 F.2d 780, cert. 
den. 84 S.Ct 661, 376 U.S. 908, 11 L.Ed.2d 606— 
Meredith v. Fair, CA.Miss., 328 F.2d 586—^U.S. v. 
Farrar, CA.Mis^, 414 F.2d 936. 

Injunction refosed 

(3) Other mattas. 

U.S.—Hamer v. Campbell, C.A.Miss., 345 F.2d 787. 

Reid V. Beto, D.Ctex., 211 F.Supp. 162. 
Mandatory ipjnnction not granted 
U.S.—^Dunn v. Retail Qcrks Intem. Ass’n, AFI^IO, 
Local 1529, C.A.Tenn., 299 F.2d 873. 

Issuance by single judge anthorized 
U.S.—Application of President and Director» of 
Gcorgctown College, Inc., 331 FJd 1000, 118 U.S. 
AppJD.C. 80, 9 A.LR.3d 1367 (opinion of Wright, 
J., sitting alone). Reh. en banc den., CA., 331 
FJd 1010, 118 U.S.App.D.C 90, cert. den. 84 
S.Ct 1883, 377 U.S. 978, 12 L.Ed.2d 746. 

Burdoi of plaintiff seeking preUminary ipjnne* 
tion 

U.S.—Benoit v. Gardner, CA^Mass., 345 F.2d 792, 

78. U.S.—American Exp. Warehousing, Limited v, 
Transamcrica Ins. C»., CA.N.Y., 380 F.2d 277. 

D,C.—Morrow v. District of Columbia, C.A., 417 F,2d 
728. 135 U,S.App.D.C 160, on remand 259 A.2d 
592. 

Writ daiied for lack of jurisdietion 
(2) Other instances. 

U.S.—Wolfson V. Palmicri, C.A.N.Y., 394 F.2d 7. 

Writ denied to review of abrupt commeoiceineiit 
of hearing 

U.S.—Sperry & Hutchinson Co. v. U.S. Dist. Court for 
Southern Dist of Cal., CA.Cal., 321 F.2d 533. 

78.5. Mcaiung of nuudm sefc 14 CJ.S. p. 40, 
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The Federal Rules of Appellate Pro- 
cedure make provision with respect to 
the procedure for the issuance of a 
writ o: proh:b:t;or. and other extraordi- 
nary writs by counts of appeals."^^ 
78.6, F.R.AP. Rulc 21, 28 US.C.A. 
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78.10, U.S.—Stell V. Savannah-Chatham County Bd, 
of Ed., CA-Ga., 318 F.2d 425, cert. den. 84 S.Ct 
661, 376 U.S. 908, 11 L.Ed.2d 606—Guriey v. 
Superior Court of Mecklenburg County, C.A N.C., 
411 F.2d 586. 

D.C.—Momw V. District of Columbia, C.A., 417 F.2d 
728, 135 U.S.App.D.C. 160, on remand 259 A.2d 
592. 

78.15. U.S.—Stell V. Savannah-Chatham County Bd. 
of Ed, C.A.Ga., 318 F.2d 425, cert. dcn. 84 S.Ct. 
661, 376 U.S. 908, 11 L.Ed.2d 606—Bigart v. 
Goodyear Tire & Rubber Co., C A.Vt., 361 F.2d 
317—Erie Bank v. U.S. Dist. Court for Dist. of 
Colo., C.A.CoIo., 362 F.2d 539. 

D.C.—Enis V. U.&, C.A., 416 F.2d 791, 135 U.S.App. 
D.C 35. 

78J0. U.S.— wm V. U.S., m., SS S.a. 269, 389 U.S. 
90, 19 L.Ed2d 305. 

Hurable Oil & Refinmg Co. v. Bell Marme Ser¬ 
vice, Inc., C.A.TCX., 321 F.2d 53. 

D.C—Morrofw v. District of Columbia, C.A., 417 F.2d 
728, 135 U.S.App.D.C. 160, on remand 259 A.2d 
592. 

Reastmed and i»iiidpled exercise 

U.S,—Bauman v. U.S. Dist., Court, C.A.Cal,, 557 F.2d 
650. 

78Jt5. U.S.—Benton Harbor Malieable Industries v. 
International Union, United Auto., Aircrafi and 
Agr. Implement Workers of Amenca (UAW- 
aO), CA.Mich., 355 F.2d 70. 

78J0, U.S.—Benton Harbor Malieable Industries v. 
International Union, United Auto., Aircraft and 
Agr. Imptement Workers of America (UAW- 
aO), CJ^.Mich., 355 F.2d 70. 

D.C—EUis V. U.S., C A., 416 F.2d 791, 135 U.S.App. 
D.C 35. 

7835. U.S.—HartlQf Pen Co. v. U.S. Dist Court for 
Southern Dist of CaL, Central Diviskm, CACal., 
287 F.2d 324. 

D.C—^Mcktow v. District of Columbia, C.A., 417 F.2d 
728, 135 U.S-Arj.D.C. 160, on remand 259 A.2d 
59Z 

78.40. Coram nobis denied 

U.S.—Spaulding v. Taylor, CA.Kan., 336 F.2d 192. 
78J50, U.S.—Milkr V. Connally, CA.Tex,, 354 F.2d 
206—In re Montes, C.A.Tex., 677 F.2d 415. 
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7835w D.C—Hoffa v. Letts, CA., 284 FJd 283, 109 
. U.Sjkpp.DC. 149. 

78US0, U.S.—McGraw-Edison Co. v. Van Peh, CA. 
Ncb.. 350 F.2d 361. 

79. U.S,-r-Ch^pelI & Ca V. Frankel, CA.N.Y., 367 
F.2d 197. 

80. D.C—Lake v. Cameron, CA., 331 F.2d 771, 118 
U.SJkpp.D.C 25. 

£ffe€t oif Ala^ «aiabling act, etc. 

U.S.—BrWges v. Forbes, CA.9. 269 F.2d 703, cert. den- 
80 S.Ct 592, 361 U.S. 964, 4 LEd2d 544. 

803. U3.—Aeree v. County Bd. of Ed. of Ri^unond 
County, CA-Ga,, 399 F.2d 151. 

State coort jndgnieiit 

(2) Other statements. 

U.S.—Watldns v. WUson, CA-CaL, 408 F.2d 351. 

82. U.Sk—^largoJis v. Banner, Cust & PatApp., 599 
F.2d 435. 

83. Permissuni for blood transfiisioii to mother 
U.S—Apidic^km of Presid«iC and Directors of 

Geoegetown CoBege, Inc., 331 F.2d 1000, 118 U.S. 
AppJD-C 80, 9 A.L.R.3d 1367 (Opinion of Wri^t, 


J., sitting alone). Reh. en banc den., C.A., 331 
F.2d 1010, 118 U.S.AK5.D.C 90, cert. den. 84 
S.Ct 1883, 377 U.S. 978. 12 L.Ed.2d 746. 

Unperfected appeal immaterial 

U.S.—Application of President and Directors of 
Georgrtown College. Inc., 331 F.2d 1000. 118 U.S. 
App.D C. 80, 9 A.L.R.3d 1367 (Opmion of Wright, 
J,. sitting alone). Reh. en banc den., Cj^., 331 
F.2d 1010, 118 U.S.App.D.C. 90, cert. den. 84 
S.Ct. 1883, 377 U.S. 978, 12 L.Ed.2d 746. 
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84.5. U.S.—Eastem Greyhound Lines v Fusco, C.A. 
Ohio. 310 F.2d 632—Paramount Film Distributing 
Corp. V. Civic Center Theatre, Inc , C.A.Utah, 333 
F.2d 358—Smoot v. Fox, C.A.Mich., 353 F.2d 
830, cert. den. 86 S.Ct. 1342, 384 U.S. 909, 16 
L.Ed-2d 361, reh, den. 86 S.Ct. 1568, 384 U.S. 
958, 16 L.Ed.2d 553. 

D.C.—Morrow v. District of Columbia, CA., 417 F.2d 
728, 135 U.S.App.D.C. 160, on remand 259 A.2d 
592. 

Writs Yacated 

U.S.—Formulabs, Inc v. Hartley Pen Co., C.A.Cal, 
306 F.2d 148. 

84.15. U.S.—Humble Oil & Refinmg Co. v. Bell Ma¬ 
rine Service, Inc., C.A.Tex., 321 F.2d 53—Miller 
V. Connally, C.A.Tex., 354 F.2d 206. 

Writs denied 

U.S.—Umversity Nat Stockholders Protective Commit- 
lee, Inc. v. Univcrsity Nat Life Ins. Co., C.A. 
Tenn., 328 F.2d 425, cert. den. 84 S.Ct 1335, 377 
U.S. 933, 12 L.Ed.2d 296. 

Preliminary injunction 

U.S—Benoit v. Gardner, C.A.Mass,, 345 F.2d 792. 

84.20. U S.—Securities and Exchange Commission v. 
Krentzman, C.A.Fla., 397 F.2d 55—Steward v. 
West, C.A.La., 449 F.2d 324, 

Writs denied 

U.S.—Benton Harbor Malieable Industries v. Interna¬ 
tional Union, United Auto., Aircraft and Agr. Im¬ 
plement Workers of America (UAW-CIO), C.A. 
Mich., 355 F.2d 70—U.S. v. Grand Jury. Fla., 425 
F.2d 327. 

85. U.S.—Lampman v. U.S. Dist Court for Central 
Dist. of Cal., CACal., 418 F.2d 215, cert. den. 90 
S.Ct 926, 397 U.S. 919, 25 L.Ed.2d 100, and 90 
S.Ct. 943, 397 U.S, 935, 25 L.Ed2d 115, reh. den. 

90 S.a. 1116, two cases, 397 U.S. 1003, 25 
L.Ed.2d 416. 

Writs denied 

U.S.—Crowe v. Ragnar Bensen, Inc., C.A.Pa., 307 F.2d 
73, cert. den 83 SQ. 319, 371 U.S. 940, 9 L.Ed.2d 
275. 

85.5. U.S.—Digital Data Systems, Inc, v. Carpenter, 
CA..Tex-, 387 F.2d 529. 

The statutory power to issue extraordi- 
nary writs includes power to issue less 
strenuous relief.*?^ 

85.20, Stay entered 

U.S.—Ex parte Tokio Marine & Rre Ins. Co., C.A.La., 
322 F.2d 113. 

§ 286(2), -Mandamus 

Library References 
Federal Courts «=>526. 
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85.50. U.S.—Ehriidunan v. Sirica, Dist.Col, 95 S.Q. 

6, 419 U.S. 1310, 42 L.Ed.2d 25. 

86. U.S.—Gonzalez v. Automatic Emp. Gedit Union, 

DL, 95 S.a. 289, 419 U.S. 90, 42 L.Ed.2d 249. 
Hamilton y. Morial, CA.La., 644 F2d 351. 

Goidelines outlined 

U.S.—Bauman v. U.S. Dist. Court, CA.Cal., 557 F.2d 
650. 

863. D.C—in re Halkin, CA., 598 F.2d 176, 194 
U3App.D.C. 257. 


87 U.S —U.S. V. U.S. Dist. Court for Southern Dist. 
of N.Y.. N.Y.. 68 S.a. 1035, 334 U.S. 258, 92 
L.Ed. 1351—Hoffman v. Blaski, III., 80 S.Q. 1084, 
363 U.S. 335, 4 L.Ed.2d 1254—Schlagenhauf v. 
Holder, Ind., 85 S.Q. 234, 379 U.S. 104, 13 
L.Ed.2d 152—WUl v. U.S., III., 88 S.Ct. 269, 389 
U.S. 90, 19 L.Ed.2d 305. 

D.C.—Filmon Process Corp, v. Sirica, C.A., 379 F.2d 
449, 126 U.S.App.D.C 395—Thomton v. Corcor- 
an, CA, 407 F.2d 695, 132 U.S.App.D.C 232. 

Unauthorixed interlocutory orders 
(3) Other of Appeals had jurisdiction, on petition for 
writ of mandamus, to review district court order direct- 
ing the United States to make full disclosure to defend¬ 
ant in criminal proceedings of electronically monitored 
conversations, despite contention that such order was 
interlocutory and not appealable. 

Mich.—U.S. v. U.S. Dist. Court for Eastem Dist. of 
Mich., Southern Division, Mich., 92 S.Ct. 2125, 
407 U.S. 297, 32 L.Ed.2d 752. 

Mandamus held proper 

(11) Other instances. 

U.S.—U.S. v. Doohng, CA.N.Y., 406 F.2d 192, cert. 
den. 89 S.Ct. 1744, 395 U.S. 911, 23 L.Ed.2d 
224—Cancel v. Wyman, CA.N.Y,, 441 F.2d 553. 

Mandamus held in abeyance pending renewal of 
request for consolidation 

U.S.—Alexander v. Cox, CA.Miss., 348 F.2c^894. 

No power to issue writ 

U.S.—Rastelli v. Platt, 534 F.2d 1011. 
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883* U.S.—Sulhvan v. Simons, C.A.S.C, 337 F.2d 
239. 

88.15. U.S.—Godtfredsen v. Banner, Cust. & Pat. 
App., 598 F.2d 589—U.S. v, Christian, C.A., 660 
F.2d 892. 

88J0* U.S.—Hoffman v. Blaski, IU., 80 S.Q. 1084, 
363 U.S. 335, 4 L.Ed.2d 1254. 

89. U.S.-Fisons Limited v. U.S., CA.III., 458 F.2d 
1241, cert. den. 92 S.Ct. 1312, 405 U.S. 1041, 31 
L.Ed.2d 581 
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90. U.S.—Munoz v. Hauk, C.A,Cal.* 439 F.2d 1176, 
cert. den. 92 S.Ct. 738, 404 U.S. 1059, 30 L.Ed.2d 
753. 

92, U.S.—Dubnoff v. Goldstein, C.A.N.Y., 385 F.2d 
717. 

Mandamus may issue. 

(2) U.S.—Atlass V. Miner, C.A.Ill., 265 F.2d 312, 
affd. 80 S.a. 1300, 363 U.S. 641, 4 L.Ed.2d 1462, reh. 
den. 81 S.Ct. 31, 364 U.S. 854, L.Ed.2d 78. 

Necessity of aHegation of unsuccessful request 
for certification under provision for inter¬ 
locutory appeals 

U.S.—Rapp V. Van Dusen, C.A,Pa., 350 F.2d 806. 

Ruling of law 

U.S.-^Plekowski v. Ralston-Purina Co„ C.A.Ga., 557 
F.2d 12 ik 

923. U.S.—Stein v. Collinson, C.A.Mo., 499 F.2d 91. 
92.10. U.S.—Grace Lines, Inc. v. Motley, C.A.N.Y., 
439 F.2d 1028. 

Writ denied 

(5) Other instances. 

U.S.—Weston v. Judges of U.S. Dist. Qurt for Dist. of 
Minn., C.AMinn., 321 , F.2d 278—Wilkins v. 
American Expoit-Isbrandtsen Lines, Inc., C.A- 
N.Y., 401 F.2d 151. 

94. U.S—Miller v. U.S'., CA.Conn., 403 F.2d 77. 

The Federal Rules of Appellate Pro¬ 
cedure make provisiori with respect to 
the procedure for the issuance of a 
writ of mandamus by courts of ap- 
peals.*^-^ 

94.1. RR.A.P. Rule 21, 28 U.S.C.A. 
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The court of appeals is not disposed to 
inquire into the necessity for issuing a 
writ of mandamus where the aggriev- 
ed party has not even sought to follow 
the procedure available under Federal 
Rules of Civil Procedure, Rule 54(b), 28 

94.27, U.S.—Norte & Co. v. Defiance Industries, 
Inc, C.A.N.Y., 319 F.2d 336. 

94.28. U.S.—PhUip Carey Mfg. Co- v. Tayior, C.A. 
Tenn., 286 F.2d 782, cert. den. 81 S.Ct. 1903, 366 
U.S. 948, 6 L.Ed.2d 1242—Butterick Co. v. Will, 
C.A.I11., 316 F.2d 111—A. Olinick and Sons v. 
Dempster Bros., Inc., C.A.N.Y., 365 F.2d 439. 

When judge should be answering party to an- 
swer 

U.S.—Rapp V. Van Dusen, C.A.Pa., 350 F.2d 806. 
Denial not abuse of discretion 
U.S.—Young Properties Corp. v. United Equity Corp., 
534 F.2d 847, cert. den. 97 S.Ct. 90, 429 U.S. 830, 
50 L.Ed.2d 94. 

Erroneous transfer 

U.S.—Caleshu v. Wangclin, C.A.Mo., 549 F.2d 93. 
Transfer abuse of discretion 
U.S.—U.S. V. Lord, C A., 542 F.2d 719. 

94.36. U.S.—Chemetron Corp. v. Perry, C.A.IU., 295 
F.2d 703—Butterick Co. v. Will, C.A.IU., 316 
F.2d 111—General Tire & Rubber Co. v. Watkins, 
CA.Md., 373 F.2d 361, cert. den. 87 S.Ct. 1031, 
386 U.S. 960, 18 L.Ed.2d 109, on rexnand, D.C. 
Ohio, 349 F.Supp. 333. 

D.C.—Jones v. Gasch. C.A.. 404 F.2d 1231, 131 U.S. 
App.D.C. 254, cert. den. 88 S.Ct 1414, 390 U.S. 
1029, 20 L.Ed.2d 286. 

94.42. U.S.—Standard v. Stoll Packing Corp., C.A. 
Pa., 315 F.2d 626— Miller v. Connally, C.A.Tex., 
354 F.2d 206. 

94,44. U.S.—^Technitrol, Inc. v. McManus, C.A.Iowa, 
405 F.2d 84, cert. den. 89 S.Ct. 1591, 394 U.S. 
997, 22 LEd.2d 775, 
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94.46. U.S.—Adcert v. Bryan, C.A., 299 F.2d 65. 
94v48. U.S.—Swinddl-E)rcssler Corp. v. Dumbauld, 
CA-Pa., 308 F,2d 267—Ra^» v. Van Dusen, C.A. 
Pa., 350 F.2d 806—Purex Corp. y. St. Louis Nat. 
Stockyards Co., CA.I11., 374 F.2d 998, cert. den. 
88 S.Ct. 59, 389 U.S. 824, 19 L.Ed.2d 77—Pacific 
Car & Foundary Co. v. Penee, C.A.Hawaii, 403 
F.2d 949. 

94,62. U.S.—Tcchmtrol, Inc. v. McManus, C.A.Iowa, 
405 F.2d 84, cert. den. 89 S.Ct 1591, 394 U.S. 
997, 22 L.Ed.2d 775—McOcllan v. Young, C.A. 
Ohio, 421 F.2d 690. 

94.66. U.S.—Texas Gulf Sulphur Co. v. RiUer* C.A. 
Utah, 371 F.2d 145—Technitrol, Inc. v, Mc¬ 
Manus, C.A.Iowa, 405 F.2d 84, cert. den. 89 S.Ct. 
1591, 394 U.S. 997, 22 L.Ed.2d 775. 

§ 287. In General 
Library References 
Federal Courts «=»541. 


Exclusive jurisdiction 

U.S,—Metallurgical, Inc v. Renegotiation Bd., C.A. 
Minn., 382 F.2d 843. 

D.C.—^Valley Vision, Inc. v. F.C.C., C.A., 383 F.2d 218, 
127 U.S.App.D.C. 291, transf. to 399 F.2d 511. 

96.10. U.S.—Donovan v. Richland County Ass*n for 
Retarded Citizens, 102 S,Ct. 713, 454 U.S. 389, 70 
L.Ed.2d 570. 

Proceedings in another Circuit 
U.S.—Preston Corp. v. Raese, CA.W.Va., 335 F.2d 
827—Purex Corp. v. St. Louis Nat Stockyards Co., 
C.A.IU., 374 F.2d 998, cert. den. 88 S.Ct. 59, 389 
U.S. 824, 19 L.Ed,2d 77. 

Transfer order of district court embraced by 
another Circuit 

U.S.—Roofing & Sheet Metal Services, Inc. v. La Quin¬ 
ta Motor Inns, Inc., C.A.Ala., 689 F.2d 982, 

The court of appeals for the federal 
Circuit, established under the Federal 
Courts Improvement Act of 1982, dif¬ 
fers from other courts of appeals in 
that its appellate jurisdiction is defined 
in terms of subject matter rather than 
geography.’^ The court has exclu- 
sive appellate jurisdiction over patents, 
govemment contracts, merit system 
protection, trademarks and intemation- 
al trade.^-^^ 

96.15. 28 U.S.C.A. § 1295 et seq. 

96,20. 28 U.S.C.A. §§ 1292(c. d), 1295-. 
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97.10. Statute liberally construed 

(1) U.S.—Congress of Racial Equality v. Town of 
CUnton, C.A,La., 346 F.2d 911. 

97.15. ' U.S.—Com v. Guam Coral Co., C.A.Guam, 
318 F2d 622. 

2. U.S.—Gong V. Kirk, CA.Fla.. 375 F.2d 728. 

page WI 

3. U.S.—Hohensee v. Levy, C.A.Pa., 282 F.2d 564— 

Vorachek v. U.S., C.A.N.D.. 337 F.2d 791 

4. U.S. — Crenshaw v. Grcat Central Ins. Co., C.A. 

Mo., 482 F.2d 1255—Miller v. Davis, 507 F.2d 
308—Landrum v, Moats, C.A.Neb., 576 F.2d 
1320, cert. den. 99 S.Q. 282, 439 U.S, 912, 58 
L.Ed.2d 258. 

D.C.—Cox V. McCuUoch, C.A., 315 F.2d 48, 114 U.S. 
App.D.C. 302. 

Vestigial jurisdiction 

U.S.—Marquez v. Aviles, C.A.Puerto Rioo, 252 F.2d 
715, cert. den. 78 S.Q. 917, 356 U.S. 952, 2- 
L.Ed.2d 845. 

Amount in controT^y 

U.S.—Peacock & Peacock, Inc. v. Stuyvesant Ins, Co., 
C.A.Ark., 332 F.2d 499. 

Substance of complaint 

U.S.—Smith V. Local No. 25, Sheet Metal Woricers 
Intem. Ass’n, C.A.Tex., 500 F.2d 741. 
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94.4, U.S.—River Valley, Inc. v. Dubuque County, 
C.A.Iowa, 507 F.2d 582. 

Direction to decide case 

(5) Other matters. 

U.S.—Lutes v. U.S. Dist. Court for Western Dist. of 
Okl., C.A.Okl., 306 F.2d 948. modification den. 
308 F.2d 574, cert. den. 83 S.Ct. 320, 371 U.S. 941, 

9 L.Ed.2d 275, rch. den. 83 S.Ct. 550, 371 U.S. 970, 

9 L.Ed.2d 54C-U.S. v. Igoe, C.A.IU., 331 F.2d 
766, cert. den. 85 S.Ct. 1020, 380 U.S. 942, 13 
L.Ed.2d 961, reh, den. 85 S.Q. 1325, 380 U.S. 989, 
14 L.Ed.2d 282. 

D.C.—Svejkovsky v. Tamm. C.A., 326 F.2d 657, 117 
U.S.App.D.C. 114. 

Decision held not reyiewable by mandamus 

(5) Other decisions. 

U.S.—Platt V. Minnesota Min. & Mfg. Co., 111., 84 S.Ct. 
769, 376 U.S. 240, 11 L.Ed.2d 674, 

General Tire & Rubber Co. v. Watkins, C.A. 
Md., 331 F.2d 192, cert. den. 84 S.Ct. 1629, 377 
U.S. 952, 12 L.Ed.2d 498—Amcncan Concrete 
Agr. Pipe Ass*n v. No-Joint Concrete Pipe Co., 
C.A.Cal., 331 F.2d 706. 
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94.6. U.S.—Council of Federated Organizations v, 
Mize, C.A.Miss., 339 F.2d 898. 

94.8. U.S.—U.S. V. Helstoski, C.A.N.J., 576 F.2d 511, 
affd. 99 S.Q. 2432 and ^ S.Ct. 2445. 442 U.S 
500, 61 L.Ed.2d 30. 

W.IO. U.S.—In re Union Leader Corp., C.A.Mass., 
292 F.2d 381, cert. den. 82 S.Q. 361, 368 U.S. 
927, 7 L.Ed,2d 190. 

94.12. U.S.—Evanson v. Union Oil Co. of Califomia, 
Emp.App., 619 F.2d 72. cert. den. 101 S.Q. 102, 
449 U.S. 832, 66 L.Ed.2d 38. 

94.14. Moot case 

U.S.—PoUard v. Supreme Court for State of Mich., 
CA.Mich., 334 F.2d 129-r-Musgrave v. Amow, 
CA.Fla.. 497 F.2d 111. 

94.16. U.S.—Filmore v. Kalbflcisch, C.A., 286 F.2d 
171. 

94.18. U.S.—Filmore v. Kalbfleisch, C.A., 286 F.2d 
171—Evans Elee. Const. Co. v. McManus, C.A. 
lowa, 338 F.2d 952—American Flyers Airline 
Corp. v. Farrell, C.A.N.Y., 385 F.2d 969, cert. 
den. 88 S.Ct. 1262, 390 U.S. 1012, 20 L.Ed.2d 
^162—Donlon Industries, Inc. v. Forte, C.A.N.Y., 
402 F.2d 935—Mohasco Industries, Inc. v. Lydick, 
C.A.Cal., 459 F.2d 959. 
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94 JO. U-S-—Three J Farms, Inc. v. Alton Box Board 
Co., CA.S.C., 609 F.2d 112, cert. den. 100 S.Ct. 
1090, 445 U.S. 911, 63 L.Ed.2d 327. 

94.22. U.S.—American Flyers Airline Corp. v. Far¬ 
rell, C.A.N.Y., 385 F.2d 936, cert. den. 88 S.Ct. 
1262, 390 U.S. 1012, 20 L.Ed.2d 162. 

Petition denied 

(2) Other instances. 

U.S.—Paramount Film Distributing Corp. v. Civic Cen- 
ter Theatre, Inc., C.A.Utah, 333 F.2d 358—Evan¬ 
son v. Union Oil Co. of Califomia, Em.App., 619 
F.2d 72. cert. den. 101 S.Ct. 102, 449 U.S. 832, 66 
L.Ed.2d 38. , 

94.24. U.S.—U.S. V. Hankish, C.A.W.Va., 462 F.2d 
316—U.S. V. Christian, C.A, 660 F.2d 892. 

Application denied 

(2) Other instances. 

U.S.—National Equipment Rental, Limited v. Mercury 
Typesetting Co., CA.N.Y., 323 F.2d 784. 

Court of Appeals lacks jurisdiction 
to issue a writ of mandamus after an 
acquittal.^’^^ 

94.26a. U.S.—Fong Foo v. United States, 82 S.Q. 
671, 369 U.S. 14L 7 L.Ed.2d 629. 

U.S. V. Grochowski, CA.Wis., 454 F.2d 657— 
U.S. V. Ponto, C.A.in., 454 F.2d 657. 
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96. U.S.—Govemment, of Virgin Islands v. Hamilton, 
C.A.yirgra Islands, 475 F.2d 529. 

Alexander v. Groves, D.C.Md., 345 F.Supp. 848. 
96J. ' D.C.—Whittier v. Emmet, C.A., 281 F.2d 24. 
108 U.SApp.D.C. 191, cert. den. 81 S.Q. 380, 364 
U.S. 935, 5 L.Ed.2d 367—Fields v. District of 
Columbia, C.A;, 404 F.2d 1323, 13t U.S.App.D.C. 
346. 

Constniction of statute 
(2) Other statements. 

U.S.—Hadjipateras v. Padfica, S-A.. CA-Canal Zone, 
290 F.2d,697. 


6l U.S.—Dove V. Bumpers, C.A.Ark., 497 F.2d 895. 

imge 799 

6J. U.S,—Paul V. Dade County, Fla,, C.A.Fla., 419 
F.2d 10, cert. den. 90‘S,Q. 1504, 397 U.S. 1065, 
25 L.Ed.2d 686—Rochester v. White, C.A.DeI., 
503 F.2d 263. 

7. U.S.—Katii Industries, Inc. v, Petersen M^g, Co.* 

CA.Neb., 332 F.2d 1002—Tayior v. Criminal 
Dist. Court No. 4, Dallas County, Tex., CA.Tex.* 
431 F.2d 710. 

8 . U.S.—^Fry v, Layne-Wcstem Co., C.A.MO., 282 

F.2d 97—^Artnstrong v. U.S., C.A.Pa., 283 F.2d 
122—^Burkhardt v. Bates, C.A.Iowa, 296 F.2d 315. 
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9- U.S. — Diamond Shamrock Oil & Gas Corp. v. 
Cornmissioner of Revenues, State of Ark., CA. 
Ark., 422 F.2d 532. 

11. U.S.—Wiltse V. Clarkson, C.A.Mich.. 542 F.2d 
363. 

11.5. U.S.—Rheuark v. Shaw, D.C.Tex., 477 F.Supp. 
897, affd- in part, revd. in part on oth. grds., C.A., 
628 F.2d 297, cert. dcn. 101 S.Ct. 1392, 450 U.S. 
931, 67 L.Ed.2d 365. 

To coQstttnte a controra^, etc. 

(2) Other statements. 

U.S.—Bingham v. Yingling Chevrolet Co., C.A.Kan., 
297 F.2d 341. 

At time of teview 

U.S.—Workman v. Mitchell, C.A.Wash.. 502 F.2d 

1201. 

Jostidable issoe required 

US.—Sioox Val. &npire Ekc. Ass’n, Inc. v. Butz, 
CA.S.D., 504 F.2d 168. 

12. U.S.—Mapp V. Board of Ed. of City of Chattanoo- 
ga, Teirn., C.A.Tcnn., 319 F.2d 571—Wirtz v. 
Local Unions 410, 4I0A. 410B. and 410C. Intem. 
Union Opcratmg Engineers, C.A.N.Y., 366 F.2d 
438—U.S. V. Chandler, CA.Md., 403 ¥JA 531. 
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15. U.S.—^Troy State University v. Dickey, C.A.Ala., 
402 F.2d 515. 

§ 288. Mode of Exercising Jurisdic- 
tion 

Library References 

Federal Courts <3=542, 

pa^ 801 

15.50. U.S.—Fort Worth Nat. Corp. v. Federal Sav. 
Sc Loan Ins. Corp., C.A.Tex., 4^ F2d 47—Coca- 
Cok Co. V. F.T.C., CA.Ga., 475 F.2d 299, cert. 
den. 94 S.a. 121, 414 U.S. 877. 38 L.Ed.2d 122. 

Blair v. Ddta Air lines, Inc., D.C.Fla., 344 
RSupp. 367. 

Ripmiess 

U.S^In re Gnmd Jtiiy, April, 1979, C.A-Okl., 604 
F.2d 69. 

16. U.S.—Rosenfidd v. Kay Jewclry Stores, Inc., C.A. 
OkL, 384 F.2d 98, app. after remand 400 F.2d 89. 

17. Issae as basds for alMttentHm 

VS .—Santa Fe Land Imp, Co. v. Qty of Chula Vista, 
CACaL, 596 F,2d 838. 

page 803 

30. U.S.— ^National Equipment Rortal, Limited v. 

Mercury Typesetting Co., CA.N.Y,, 323 F.2d 784. 
D.C^De Rodttifa v. U.S., CA-, 461 R2d 1240, 149 
U.S.App.D.C. 154, cert. dcn. 93 S.O. 270,409 U.S. 
949, 34 L.Ed.2d 220. 

page 804 

Federal Rules of Civil Procediire, 
Rnle 73, is now Federal Riiles of Ap¬ 
pellate Procedure, Rule 3, which pro¬ 
vides that an appeal permitted by law 
as of right from a district eourt to a 
court of appeals shall be taken by fil- 
ing^ a notice of appeal with the clerk of 
the district court.^'*^ 

315. FJLAP. Ruk 3, 28 U.S.C.A , 

32. RseUef from judgment obtabied by fraod 
U^-^-Robaucr v. i^iedinali, CA.Cal., 306 P.2d 933, 2 
ALJL3d 1395. 

34. U.S,—wai V. US., m., SS S.Ct 269, 389 U,S. 90, 
19 L.Ed.2d 305. 

D.C—Morrow v. District of Cblumbia, C.A, 4t7 F.2d 
728, 135 USApp.D.C. 160, on rcmand 259 A2d 
592. 


Mandamus 

<1) U.S.—Huckeby v. Frozen Food Exp., C.A.Tex., 

555 F.2d 542. 

(3) Other statements. 

U.S.—U.S. V. 91.69 Acres of Land, More or Less, in 
Oconee County, State of N.C., C.A.S.C., 334 F.2d 
229. 

34.5. D.C.—Morrow v. Distnct of Columbia, CA., 
417 F.2d 728. 135 U.SApp.D.C. 160, on remand 
259 A.2d 592. 

34.10. U S.—Thom v. Parkland Chevrolet Co, CA. 
N.C, 416 F.2d 95. 

37. Tme ctmsolidatioa results in one judgment 
and one ^peal 

U.S.—State of Minn. v. U.S. Steel Corp., D.C.Minn., 44 
F.R.D. 559. 

§ 289. Right of Review 
Library References 
Federal Courts <^543. 
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37.50. U.S. — Occidental Petroleum Corp. v. Walker, 
CA.OkI., 289 F.2d 1—Zeilstra v. Tarr, C.A. 
Mich., 466 F.2d 111—Paton v. U Prade, 524 F.2d 
862. 

38. Aco^ting benefits and appeal from ad- 
vserse a:^[>ects of separate and diyisible con- 
troTersies 

U.S.—U.S. V. Ncwton Livestock Auction Market, Inc., 
C.A.Kan., 336 F.2d 673. 

38.5. U.S.—Duncan v. Duncan, C.A.Tenn., 377 F.2d 
49. cert. den. 88 S.Ct. 239, 389 U.S. 913, 19 
L.Ed.2d 260—^Pettway v. American Cast Iron Pipe 
Co., C.A.Ala., 576 F.2d 1157, reh. den. 581 F.2d 
267, cert. den. 99 S.Ct. 1020, 439 U.S. 1115, 59 
L.Ed.2d 74. app. after remand C.A., 681 F.2d 
1259, and 721 F.2d 315, cert. den. 104 5.0. 3515, 
82 L.Ed.2d 824, cert. dism. 104 S,Ct. 3526. 

39. U.S.—U.S. V. Shafter, C.A.N.y., 424 F.2d 281, 
cert. den. 91 S.Ct. 54, 400 US. 827, 27 L.Ed.2d 
57, reh. den. 91 S.Ct 184, 400 U.S. 931, 27 
L.Ed.2d 191—In re Grand Juty Proceedings, CA. 
Pa.. 654 F.2d 268, cert den. 102 S.Ct. 671, 454 
U.S. 1098, 70 L.Ed.2d 639—Dairyland Ins, Co. v. 
Makover, C.A.Ga.. 654 F.2d 1120. 

40. U.S.—Braddy v. Southern Bell Tei. & Td. Co., 
CA.Fla., 458 F.2d 666—Securities and Exchange 
Commission v. Lincoln Thrift Ass’n, C.A.Ariz., 
577 F.2d 600—Bryant v. Technical Research Co., 
CA.Idaho, 654 F.2d 1337. 

D.C.—Helhnan v. Ginbcrg, C.A., 284 F.2d 239, 109 
U.S.App.D.C 105. 

41. U.S.—Sperry Rand Corp. v. Bell Tei. Laborato¬ 
ries, Inc. CA.N.Y.. 317 F.2d 491—In re Weaver, 
C.A.Ga., 632 F.2d 461. 

D.C—De Rodulfa v. U.S., CA., 461 F.2d 1240, 149 
U.S.App.D.C. 154, cert. dcn. 93 S.a. 270,409 U.S. 
949, 34 L.Ed.2d 220. 

Separate iq;H[>eals may be waiyed 

U.S.—Hysell v. lowa Public Service Co., C.AIowa, 559 
F.2d 468, 

p^ ^ 

42. U.S.—Securkies and Exchange Commission v. 
General Ume Corp., C.A.N.Y., 407 F.2d 65, cert. 
den. 89 S.a. 637, 393 U.S. 1026, 21 L.Ed.2d 570. 

43. U.S.—^Mayer v. National Missile & Electronics, 
Inc., C.A.CaI., 326 F.2d 401. 

45. U.S.—Seaboard Sur. Ca v. U.S., CAWash., 306 
F.2d 855. 

46. U.S.—Sperry Rand Corp. v. Bell TeL Laborato¬ 
ries. Inc., C.A.N.Y., 317. 

48. U.S.—Deposit Guaranty Nat. Bmik, Jadeson, 
Miss. V. Roper, Miss., 100 S.Ct. 1166, 445 U.S. 
326, 63 LEd.2d 427, rdi. den. 100 S.Ct 2177, 446 
U.S. 947, 64 L.Ed.2d 804. 

Wdib V. Beverly Hilis Federal Sav. & Loan 
Ass’n, C.ACal., 364 F.2d 146—Serde v. Cuyahoga, 
Lake, Geauga and Ashtabula Counties Carpenters 


EHfl Council of United Broth. of Carpenters and 
JSersof America, C.A.Ohio, 459 F.2d 579-U,S.. 
for use of Celanese Coatings Co. v. Gullard, C,A. 
AJaska, 504 F.2d 466. 

D.C— Barry v Distruct of Columbia Bd. of Elections 
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49. 


U.S.— Schlothan v. Territory of Alaska, C.A.Alas- 
ka, 276 F.2d 806, cert. den. 80 S.Ct. 1079, 362 
U S 990, 4 L.Ed.2d 1022—Taylor v. Board of Ed. 
of City School Dist. pf City of New RocheUe, 
CAN.Y, 288 F.2d 600. 


493 U S —Caswell v. Manhattan Fire & Marine Ins. 
Co, C.A.Fla., 399 F.2d 417, app. after remand 421 


F.2d 169. 


50. U.S.— Norton v. Lindsay, C.A.Colo., 350 F.2d 46. 


Party held not aggrieved 

U.S.-Lipsett V. U.S., C.A.N.Y., 359 F.2d 956. 

52- US— Deposit Guaranty Nat, Bank, Jackson, 
Miss. V. Roper, Miss., 100 S.Q. 1166, 445 U.S. 
326, 63 L.Ed.2d 427, reh. den. 100 S.Ct., 2177, 446 
U.S. 947, 64 L.Ed.2d 804. 

53 ^ U.S._Fuqua v, Bidwell, C.A.Ky., 281 F.2d 753— 

In re Glenn W. Tumer Enterprises Litigation, 
CA.Pa., 521 F.2d 775. 
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55. U.S.—Alexander v. Gino’s, Inc., C.A.Pa., 621 
F.2d 71, cert. den. 101 S.Ct. 358, 449 U.S. 953, 66 
L.Ed.2d 217. 


Class actions 

U.S,_Deposit Guaranty Nat. Bank, Jackson, Miss. v. 

Roper, Miss., 100 S.Ct. 1166, 445 U.S. 326, 63 
L.Ed.2d 427, reh. den. 100 S.Ct, 2177, 446 U.S. 
947, 64 L.Ed.2d 804. 

Winokur v. Bell Federal Sav. and Loan, Ass’n, 
C.A.I11., 560 F.2d 271, reh. den. 562 F.2d 1034, 
cert. den. 98 S.Ct. 1507, 435 U.S. 932, 55 L.Ed.2d 
530. 

Attorney-client privilege 

U.S.—In re Grand Jury Proceedings, C.A.Pa., 604 F.2d 
798. 

56. U.S.-Bryant v. Ycllcn, Cal, 100 S,Ct. 2232,, 447 
U.S. 352, 65 L.Ed.2d 184, reh. den. 101 S.Ct. 25 
and 101 S.Ct. 26, two cases, 448 U.S. 911, 65 
L.Ed.2d 1172. 

Guidry v. Kcm Mfg. Co., C.A.La., 598 F.2d 402, 
reh. dcn. 604 F.2d 320, cert. den. 100 S.Ct. 1318, 
445 U.S. 929, 63 L.Ed.2d 763, app. after remand, 
C.A., 693 F.2d 426. 

573. U.S.—Preston v. U.S., C.A.Cal, 284 F.2d 514— 
Lipseomb v. Wise, C.A.Tex., 643 F,2d 3'19. 

60. U.S.—Smartt v. Coca-Cola Bottling Co., C.A. 
Tenn., 337 F.2d 950, cert. dcn. 85 S.Ct. 941, 380 
U.S. 934, 13 L.Ed.2d 822—Research Corp. v. 
As^W Sced Co„ C.A.I11., 425 F.2d 1059. 

D.C.—Nuesse v. Camp, C.A., 385 F.2d 694, 128 U.S. 
App.D.C. 172—Fort of New York Authority v, 
Baker, Watts & Co., C.A., 3$2 F.2d 497, 129 
U.SApprD.C. 173—Noranan’s on the Waterfront, 
Inc. V. Whcatley, C.AVirgin Islands, 444 Ff2d 
lOU. 
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61. U.S.—Brennan v. Silverg^ite Dist. Lodge Nq. 50, 
Intem. Ass’n of Machinists and Aerospace Work- 
ers, AFL-CIO, C.A.Cal., 503 F.2d 800—U3. v. 
U.S. Steel Corp,, CA.Ala., 520 F.2d 1043, feh. 
den. 525 F.2d 1214, cert. den. 97 S.Ct. 61, two 
cases, 429 U.S. 817, 50 L.Ed,2d 77. 

62. U.S.—Sekaquaptewa v. MacDonald, C.A.Ariz., 
591 F.2d 1289. 

63. U.S.—Research Corp. v, Asgrow Seed Co., C.A. 
111., 425 F.2d 1059. 

64. U.S.—Securities and Exchange Commission v. 
Lincoln Thrift Ass’n, C.A.Ariz., 577 F.2d 600,, 

67. U.S.—U.S. v. SpUotro, C.A.Nev., 680 F.2d 612. 

68. U.S.—Ackert v. Ausman, D.C.N.Y., 217 F.Supp. 
934. 
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80. Indenture tnistee 

U.S.—In re Equity Funding Corp. of America Securities 
Litigation. C.A.Cal., 603 F.2d 1353. 

82. U.S.-—U.S. V. Newton Livestock Auction Market, 
Inc., C.A.Kan.. 336 F.2d 673. 

Govenunent as aggrieved in cross appeal of 
Ipiimction suit 

U.S.—Florida East Coast Ry. Co. v. U.S., C.A.Fla., 348 
F.2d 682, affd. 86 S.Ct. 1420, 384 U.S. 238, 16 
L.Ed.2d 501. 

83. U.S.—Fields v. Blum, C.A.N.Y., 629 F.2d 825. 
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92. U.S.—U.S. V. Furumizo, C.A.Hawaii, 381 F.2d 
965—A. and N. Club v. Great Am. Ins. Co., 
C.A.Ohio, 404 F.2d lOO-Collum v. Butlcr, C.A. 
Ul., 421 F.2d 1257—Moser v. Buskirk, CA.Ind., 
452 F.2d 147—Sea-Land Service, Inc. v. Interna¬ 
tional Longshoremen’s Ass’n of New York, New 
York, C.A.Fla., 625 F.2d 38. 

Release 

(2) Other instances. 

U.S.—Putnam v. Continental Air Transport Co., C.A. 
III, 297 F.2d 501. 

93. U.S.—Fosdick v. Dunwoody, C.A-Mass., 420 F.2d 
1140—University of Southern Mississippi Chapter 
of Mississippi Qvil Liberties Union v. University 
of Southern Miss., C.A.Miss., 452 F.2d 564—Pett- 
way V. American Cast Iron Pipe Co., C.A.Ala., 
576 F.2d 1157, reh. den. 581 F.2d 267, cert. den. 
99 S.a. 1020, 439 U.S. 1115, 5^ L.Ed. 2 d 74, app. 
after remand C.A., 681 F.2d 1259, and 721 F.2d 
315, cert. den. 104 S.a. 3515, 82 L.Ed.2d 824, 
cert. dism. 104 S.Q. 3526. 

D.C.—National Ass’n for Mental Health, Inc. v. Wein- 
berger, 68 F.R.D. 387. 

Release of escrow funds 

U.S.—Woodson v. Chamberlain, C.A.Va., 317 F.2d 245. 
Obtaining judgment on tibird party complaint 
U.S.—Bolack V. Undcrwood, C.A-N.M., 340 FJ2d 816. 
Particular matters not constituting waiver 
U.S.—Gebhardt v, Wilson Freight porwarding Co., 
C.A.Pa., 348 F.2d 129. 
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95. U.S.—In re Casco Bay Lines, Inc., Bkrtcy.App. 
Me., 14 B.R. 18. 

MotioP to dismiss appeal d^ed 
U.S.—Smith V, Martin, C.A.Kan.. 336 F.2d 142. 
Satisfaction of judgment as not precluding ap¬ 
peal for some pnrposes 

U.S.—Oruz V. Pacific Am. Ins. Cqrp., C.A.Guam, 337 
F.2d 746—Shavcr Transp. Co. v, Chamberlain, 
C.A.Or., 399 F.2d 893. 

A state rule that acquiescence in a 
judgment bars appeal does not apply in 
federal courts when payment may ^ 
enforced.’*-^ 

98.5. U.S.—Hili v. Whitlock Oil Services, Inc., C.A. 
Kan., 450 F.2d 170. 

2. U.S.-—Stanford v. Utley, C.A,Mo., 341 F.2d 265— 
Martin Marictta Corp. v. F.T.C., C.A., 376 F.2d 
430, cert. den, 88 S.Q. 237, 389 U.S. 923, 19 
L.^.2d 265—Thonen v. Jenkins, C.A.N.C., 455 
F.2d 977. 

Remittitur 

(1) U.S.—Moviblc Offidiore Co. v. Ousicy, C.A.La., 
346 F.2d 870—Minerals & Chemicals Phillpp Corp. v. 
Mnwhite Co., C.A.Fla., 414 F.2d 428. 

(3) Under itate statute tcceptance under protest of 
suggested remittitur does not bar appeal. 

U.S.—Mooney v. Hendenon Portion Pade Co., C.A. 
Tenn., 334 F.2d 7—Gorsalitz v. Olin Mathieson 
Chemical Corp., CA.Tex., 456 F.2d 180, cert. den. 
92 S.Ct 2463, 407 U.S. 921, 32 LEd2d 807. reh. 
den. 93 S.Ct 108, 409 U.S. 899, 34 L.Ed.2d 159. 
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(4) Other statements. 

U.S.—Steinberg v. Indemnity Ins. Co. of North Amer¬ 
ica, C.A.U., 364 F.2d 266. 
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4. U.S.—U.S. for Use and Benefit of Westinghouse 
Elee. Corp. v. Sommer Corp., C,A.Canal Zone, 
580 F.2d 179. 

6. U.S.—Seven-Up Co. v. 0-So-Grape Co. C.A.I11., 
283 F.2d 103, cert den. 81 S.a. 903, 365 U.S. 
869, 5 L.Ed.2d 859. 

7.5. U.S.—Gadsden v. Fripp, C.A.S.C.. 330 F.2d 545 
—Geneva Towcrs Tenants Organization v. Feder¬ 
ated Mortgage Investora, C.A.Cal., 504 F.2d 483. 
7.15. U.S.—Ace Heating & Plumbing Co. v. Grane 
Co., C.A.Pa., 453 F,2d 30. 

7.30. U.S.—Gadsden v. Fripp, C.A.S.C., 330 F.2d 
545—Uyeda v. Brooks, <3.A,Mich., 348 F.2d 633 
—Geneva Towcrs Tenants Organization v. Feder¬ 
ated Mortgage investors, C.A.Cal., 504 F.2d 483. 

Usual rule 

U.S.—Woodson V. Chamberlain, C.A.Va., 317 F.2d 245. 
8. U.S.—Woodson v. Chamberlain, C.A.Va., 317 F.2d 
245—Newman v. Nelson, C.A.Kan., 350 F.2d 602. 

Escrow holding pending final determination 
U.S.—^Nicholson v. Altona Corp., C.A.Virgin Islands, 
320 F.2d 8. 
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11. Accepting remittitur under protest 

U.S.—Bumett V. Coleman Co., CA.Tenn., 507 F.2d 
726. 

12. U.S.—Wohl V, Keene, C.A.Md., 476 F.2d 171. 
Manifestation of intention to conclude litigation 

required 

U.S.—Hawaiian Paradise Park Corp. v. Friendly Broad- 
casting Co., C.A.Hawaii, 414 F.2d 750. 
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18. U.S.—di Leo v. Greenfietd, CA.Conn., 541 F.2d 
949. 

§ 290(1). In General 
Library References 
Federal Courts <^551. 

23. U.S,^erino v. Hocke, CA.Cai, 289 F.2d 636— 
Jones v. Branigtn, C.A.Mich., 433 F.2d 576, cert. 
den. 91 S.a. 1205. 401 UJS. 977, 28 L.Ed2d 
327—Young Women’s Oiristian Ass’n of Prince- 
ton, N.J. V. Kugler, CA.NJ., 463 F.2d 203. 

Cases to whidi re^iewing power extends 

(4) U.S.—U.S. V. Garfoli, CA.UL, 324 F.2d 909. 

(5) Purpose of administering federal criminal justice 
is to avoid secret interrogation of persons accused of 
crime. 

U.S.—Lee v. U.S., CA.Tc 3L, 322 F.2d 770. 

Test 

(2) Other matters. 

U.S.—Covey Oil Co. v. Continental Oil Cow, C,A.Utah, 
340 F.2d 993, cert. den. 85 S.Q. 1110, 380 U.S. 
964, 14 LEd.2d 155. 

Dedsions not reviewable 
(4) Court of appeals without jurisdiction to hear ap- 
peals diiecfiy from federal magistrates. 

U.S,—U.S. y. Halcy, CA., 541 ,F.2d 678^.S. v. C^ine, 
C.A., 566 F.2d 1220—U.S. v, Renfro, C.A.Miss., 
620 F.2d 497, cert den. 101 S.Ct 321, 449 U.S. 
921, 66 L.Ed.2d 149. 

Dismlasal for fallure to itate cause of actiem not 
appeaUble 

U.Si.c-Tay:lor v. Oxford, CA.Ilt, 575 F.2d 152. 
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233. Advisory opinioni unauthorized 

U.S.— Zolktn d V. Schemman, C.C.A.N.Y., 139 F.2d 895, 
cert den. 64 S.a 1055, 322 0.S. 738, 88 LEd. 
1572—Giova v. Rosenberg, CA., 308 F.2d 347, 


revd. on oth. grds. 85 S.Ct. 156, 379 U.S. 18, 13 
L.Ed.2d 90-01ivcr v. U.S., C.A., 335 F.2d 724, 
118 U.S.App.D.C. 302, cert. den. 85 S.a. 686, 379 
U.S. 980, 13 L.Ed.2d 571. 

27. U.S.—U.S. V. Haley, C.A.Mo., 541 F.2d 678. 

28. U.S.—Benoit v. Gardner, C.A.Mass., 345 F.2d 
792. 

Review of dedsions of court of customs and 
patent appeals 

U.S.—Application of Wicchert, 370 F.2d 927, 54 <XPA 
957. 

29. U.S.—Columbus Coated Fabnes v. Industrial 
Commission of Ohio, 498 F.2d 408. 
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29.5. U.S.—Curlott v. Campl^ll, C.A.Alaska, 598 
F.2d 1175. 

30. U.S. —^Two Guys From Harrison-Allentown, Inc. 
v. McGinlcy, CA.Pa., 273 F.2d 954, cert, den. 80 
S.a. 876, 362 U.S. 961. 4 L.Ed.2d 876—U.S. v. 
Meyer, C.A.Fla., 266 F.2d 747, cert. den. 80 S.Ct. 
138, 139, 361 U.S. 875, 4 L.Ed.2d 113—Mayhue*s 
Super Liquor Store, Inc. v. Meiklejohn, C.A.Fla., 
426 F.2d 142. 

D.C.—U.S. V. Woodson, CA., 302 F.2d 459, 112 U.S. 
App.D.C. 264, transf. to 83 S.a. 28, 371 U.S. 12, 9 
L.Ed.2d 48. 

Decision of statutory three-judge court 
U.S.—Haining v. Roberts, C.A.Miss., 453 F.2d 1223, 
cert. den. 92 S.Ct. 2054, 406 U.S. 948. 32 LEd;2d 
336—Oldroyd v. Kugler, C.A.NJ., 461 F.2d 535, 
on remand, D.C., 352 F.Supp. 27, affd. 93 S.a. 
2753, 412 U.S. 924, 37 L.Ed.2d 153. 

City of Gainesville, Ga, v. Southern Ry. Co., 
D.C.Ga., 296 F.Supp. 763. 

(2) Decision appealable to court of appeals. 

U.S.—Beal v. Doe, Pa., 97 S.Ct. 2366. 432 U.S. 438, 53 

L.Ed.2d 464. 

Lee v. Maeon County Bd. of Ed., C.A.Ala., 453 
F.2d 524—Young Women’s Christian Ass’n of 
Princeion, N.J. v. Kugler, C.A.N.J., 463 F.2d 203, 

(3) Order of three-judge districi court dissolving itself 
b appealable to court of appeals. 

U.S.—Lay v. City of Kmgsport, Tenn., CA.Tenn., 454 
F.2d 345, cert. den. 93 S.a 50, cert. den. 93 S.Q. 
50, 409 U.S. 846, 34 L.Ed.2d 87, 

IigunctiTe proceedings; state statute 
(1) U.S.—Steffei V. Thompson, Ga., 94 S.a. 1209, 
415 U.S. 452, 39 L.Ed,2d 505, mand. conf. to 494 F.2d 
691. 

(4) U.S.—Borden Co. v. Liddy, C.A-Iowa^B09 F.2d 
871, cert. den. 83 S.a. 951, 372 U.S. 953, 9 L.Ed.2d 
977. 

(6) While pourt of appeals is precluded firom review- 
ing on the merits a case which should have miginally 
been determined by a court of three judges, the court is 
not powerless to give guidance when a single judge has 
erroneously invaded the province of a three-judge court. 
U.S.—Idlewild Bon Vbyage Liquor Corp. v. Epstdn, 
N.Y., 82 S.a. 1294, 370 U.S. 713,, 8 L.Ed.2d 794. 

Dismissal of counts of indictment 

(1) U.S.—U.S. v. Meyer, 266 F.2d 747, oert den. 80 
S.a. 138, 139, 361 U.S. 875, 4 L.Ed.2d 113—U.S. v. 
Meyer, CA-Fk., 266 F.2d 747, cert. den. 80 S.Q. 138, 
139, 361 U.S. 875, 4 L.Ed.2d 113. 

3X. U.S.—U.S. for ,Usc of E E. Black Limited v. 
Price-McNemar Const. Co., C.A.Hawaii, 320 F.2d 
663. 

Under Expediting Act 

(1) Text rule applies to ordera substantially affecting 
litigation in which the govemment is directly conoeraed. 
U.S.—Olympie Refining Co. v. Carter, C.A.Cal,, 332 

F.2d 260, cert. den. 85 S.a. 186, 379 U.S. 900, 13 
L.Ed.2d 175— U.S. v. Cities Service Co., CA. 
Mass.. 410 F.2d 662. 

(2) Ancillary ordm in which the govemment is not 
directly conceme<i hcld reviewablc by Court of Appeals. 
U.S.—Olympie Refining Co. v. Carter, C.A.Cal., 332 

F.2d 260, cert. den. 85 S.Q. 186, 379 U.S. 90a 13 
LEd.2d 175. 
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§ 290(1) FEDERAL COURTS 
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(3) Exctusive natare of Act prevents interlocutory 
appeals to Court of Appcals under thc Interlocutory 
Appeals Act. 

U.S.—Tidcwater OD Co. v. U.S.. 93 S.Ct 408, 409 U.S. 
151, 34 L.Ed.2d 375. 

However, the court of appeals has 
jurisdictdon to review a decision of a 
single judge reached on Fourteenth 
Amendment grounds, which would re¬ 
quire a direct appeal to the Supreme 
Court, where the same undisputed 
facts could support a decision on su- 
premacy groun(is.^^ 

303. U,S.—^MiUer v. Anckaitis, CA.Pa., 436 F.2d 
115, cert den. 91 S.Ct. 2203. 403 U.S. 910, 29 
L.Ed.2d 688. 

31. U.S.—Air Transport Ass’n of America (ATA) v. 
Professkmal Air Traflic (TontroUers Organization, 
D.C.N.Y., 516 RSupp. 1108, affd, CA., 667 F.2d 
316. 

Three jn^e coortas riismissal for kck of juris- 
dktioQ 

U3—Oldroyd v. Kujgkr, C.A.NJ., 461 F.2d 535, on 
remand, D.C, 352 F.Supp. 27, affd. 93 S.Ct. 2753. 
412 U.S. 924, 37 L.Ed.2d 153. 

page 818 

An order disqualifying counsel in a 
civil case is not a collateral order sub- 
ject to immediate appeal.^^ * 

33.1 U,S. — Richardson-Merrell, Inc. v. Koller, D.C., 
105 S.Q. 2757. 86 LEd,2d 340. 

Interlocutwy orders or decrees as to injunctions and 
receivers see infra § 291(1) et seq. 

34. U.S.—Brown v. Poland, C.A.Kan-, 325 F.2d 984 
—Koche Mines Consol., Inc. v. Dolman, C.A. 
Nev., 333 F.2d 257, cert. den. 85 S.Ct. 1081, 1082, 
380 U.S. 956, 13 L.Ed.2d 972. 

35. US.—Weinberger v. U.S., CA.Fla., 559 F.2d 401. 

38. SBpplemental fmdings and coiudusioiis of 
law, etc. 

U.S.—J^tadden v. Perry, C-AIll., 264 F-2d 169. cert. 
den. 79 S-Ct 1450. 360 U.S. 931. 3 L.Ed.2d 1544. 

39. U.S.—^Wagner v. Bmiington IndiBtries, Inc., C.A. 
Tenn., 423 F.2d 1319. 

39.5. U.S.—Wdoch V. Rogcrs Cartagc Co., CADI., 
290»2d 235. 

40. Duty of litigante 

U.S.—C^tuiy T jtminating, . LidL v. MontgMnciy, C.A. 
N.M., 595 F.2d 563, cert. dism. 100 S.Ct. 516, 444 
U.S. 987, 62 L.Ed.2d 417. 

page 819 

41. U.S.~U.S. V. Collins, CA.Mass., 300 F.2d 821— 
Hlgbland Supply Corp» v. Reynolds Metals Co., 
CAMo., 327 F.2d 725. on remand, D.C., 238 
F.Sapp. 561, motk» den. in part and gr. in part 
245 FSiiK>. 510. 

Memorandum o^inion or memorandum of ded- 
tion 

U.S.— V. Maloney, C.A.Mass., 308 F.2d 228, 
cert. den. 83 act, 726, 372 U.S. 912, 9 L.Ed.2d 
720. 

41.10. U.S.—Davis v. U.S, C.A.Ala., 422 F.2d 1139, 

page 820 

42.5. U.S,—Amstar Corp. v. Southem Pac. Transport 
Co. of Texas and Louisiana, C.A.La„ 607 F.2d 
1100. cert den. 101 S.Ct 327, 449 U.S. 924, 66 
L.Ed.2d 153. 

4245. US.—Securities and Exchange Commission v. 
Dennett, C.A.Utah, 429 F.2d 1303. 

Any limitation on appeal fram a cen¬ 
sent order may not be applied to a 


later dispute respecting the order's 
scope.^*^'^ 

42.16. U.S.—New York Tei. Co. v. Communications 
Workcrs of America, AFL-CIO, C.AN.Y., 445 
F.2d 39. 

§ 290(2). Decisions of Territorial 
and Similar Courts 

Library References 
Federal Courts <s=>552. 

44. U.S.—Sigal v. Three K’s, Limited, C.A.Virgm 
Islands, 456 F.2d 1242. 

Virg^ Islands 

(2) Other matters. 

U.S.—Southerland v. St Croix Taxicab Ass’n, C.A.Vir¬ 
gin Islands, 315 F.2d 364. 

Guam 

U.S.—Com V. Guam Coral Co., CAGuam, 318 F.2d 
622. 
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44.5. U.S.—Iglesias Costas v. Secretary of Fmance of 
Pueno Rico, C.A.Puerto Rico, 220 F.2d 651—In 
re Sawyer, CA.Hawaii, 260 F.2d 189, revd, on 
oth. grds. 79 S.a. 1376, 360 U,S. 622, 3 L.Ed.2d 
1473, on remand 274 F.2d 356. 

Since the publication of the bound 
volume, the statute, 28 U.S.C.A. 
§ 1293, providing for appeals from the 
Supreme (3ourt of Puerto Rico to the 
Court of Appeals for the First Circuit 
has been repealed. See now 28 U.S. 

C. A. §§ 1292, 1294, relating to the jur- 
isdiction of the courts of appeals. 
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47. of childreu to share in estete 

U.S.—Marquez v. Aviles, C.A.Puerto Rico, 252 F.2d 

715, cert. den. 78 S.a. 917, 356 U.S. 952, 2 
L.Ed.2d 845. 

page 823 

48. U.S.—C. Brewer Puerto Rico, Inc. v. Corchado, 
C.A.Puerto Rico, 303 F.2d 654. 

Suspension of attomey 

U.S.—In re Sawya, Hawaii, 79 S.Ct 1376, 360 U.S, 
622, 3 L.Ed.2d 1473, on remand, C.A, 274 F.2d 
356. 

Jnrisdiction heid lacking 

U.S.—Four Bros. Corp. v. Cordero, C.APuerto Rico, 

277 F.2d 777. 

page 825 

543. U.S.—In rc Sawyer, Hawaii, 79 S.Ct. 1376, 360 
- U.S. 622, 3 LEd.2d 1473, on remand, C.A., 274 
F.2d 356. 

§ 290(3). Dependent on Nature and 
Scope of Decision 

Library References 
Federal (Dourts <©=>554-661. 

55, U,S- —Codex Corp. v. MUgo ElcctrcwikJ Corp,, 
CA.Mass., 553 F.2d 735, cert. den. 98 S.Ct 185, 
434 U.S. 860, 54 L.Ed.2d 133. 

Kaiser Steel Ck>rp. v. Fulton, D,C.Colo., 261 
F.Supp. 997—^E. F. Hutton & Co. v. Brown, D.C. 
Tex., 305 F.Supp. 371—Equal Employment OppcM-- 
tunhy Commission v. Peoples Gas, Light and Coke 
Co., D.Cin., 537 F.Supp. 105. 

D. C,—Rogcrs V. Sodete Internationale Ponr PartiCr 

ipations Industririles et Commerciales, S.A, CA., 

278 F.2d 268, 107 U.S,App.D.C 388, cert. den. 81 
S.Ct 223, 364 U.S. 895, 5 LJEd.2d 189. 


698 . 

Me.— Boylc v. Share, 377 A.2d 458. 

Interlocutory decree determining rights and lia- 
bilities of parties 

U.S.-Miskiewicz v. Goodman. CAMd., 341 F.2d 828. 
Purpose of statute to be considered 
U.S.—Ex parte Tokio Marine & Fire Ins. Co., C.ALa., 
' 322 F.2d 113. 

Interlocutory decree defined 

Tjc_Smith V, Sherman, C.A.Iowa, 349 F.2d 547 

Matter of Kutner. C.A.Tex., 656 F.2d IIQ?, cert. 
den. 102 S.a. 1443, 455 U.S. 945, 71 L.Ed.2d 658. 

Statute construed 

U S.— Northland Paper Co, v. Mohawk Tablet, Co., 


Case of first impression provoking substantial 
difference of opinion 

U.S.—Colon V. Tompkins Square Neighbors, Inc., D.C. 

N.Y., 294 F.Supp. 134. 

Preliminary order 

U.S._Gialde v. Time, Inc., C.A.Mo., 480 F.2d 1295. 
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5 ^^ U.S.—Abney v. U.S., Pa., 97 S.Ct. 2034, 431 U.S. 
651, 52 L.Ed.2d 651—Pacific Union Conferencc of 
Seventh-Day Adventists v. Marshall, Cal., 98 S.Ct. 
2, 434 U.S. 1305, 54 L.Ed.2d 17. 

Domaco Venture Capital Futtd v. Teltronics Ser¬ 
vices, Inc., C.A.N.Y., 551 F.2d 508. 

Burkhalter v. Montgomery Ward and Co., Inc., 
D.CArk., 92 F.R.D. 361. 

D C —Redding & Co. v. Russwiqe Const. Corp., C.A., 
417 F.2d 721, 135 U.S.App.D.C 153. 

Amaadment of order 

U.S.—Hendricks v. Alcoa S.S. Co., D.C.Pa., 206 
F.Supp, 693. 

Partition order appealable 

U.S.—Sekaquaptewa v. MacDonald, C.A.Ariz., 575 
F.2d 239. 

Order of disqualiflcation 

U.S.—U.S, V. aarkson, C.A.S.C., 567 F,2d 270. 

Interlocutory order not appealable 

U.S.—Shdter Realty Corp. v. Allicd Maintcnance 
Corp„ CA.N.Y., 574 F.2d 656. 

Stay based on abstention 

U.S.—Miller-Davis Co. v, Illinois State Toll Higbway 
Authority, CA.I11., 567 F.2d 323, 

Collateral order doctrine 

U.S.—Western Elee. Co., Inc. v. Milgo Electronic 
Corp,. C.A.Fla., 568 F.2d 1203, rch. den., C.A., 
573 F.2d 255, cert. den. 99 8,0. 255, cert. den. 99 
S.a. 255, 439 U.S. 895, 58 L.Ed.2d 241. 

Green v. U.S., D.C.Wis., 530 F.Supp. 633. affd. 
C.A., 709 F2d 1158. 

Pacific Union Ctonf^cnce of Seventh-Day Ad¬ 
ventists V. Marshall, Cal, 98 S.a. 2, 434 U.S. 
1305, 54 LEd.2d 17. 

Clanadian Filters (Harwich) Limited v. 1^-Sic- 
gler, Inc., CA.Mass., 412 F.2d 577. 

U.S. V. Fallbrook Public Utility Dist., D.C.Cal, 
193 F.Supp. 342, affd. in part and revd. in part on 
oth. grds. C.A., 347 F.2d 48. 

Denial of motion to quasli subpoena 

U.S.—New York Times Co. v. Jascaleviqh, NJ., 98 
S.a. 3060, 439 U.S. 1304, 58 L.Ed.2d IL 

Lowthian v. U.S., CA.Or., 575 F.2d 1292. 
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56^. U.S,—^Judd V. First Federal Sav. and Loan 
Ass’n of Indianapolis, C.A.Ind., 599 F.2d 820— 
Quintana v. Harris, C.A.N.M., 663 F.2d 78, on 
remand, D.C., 491 F.Supp. 1044, and 88 F.R.D. 
132. 

57.5. U.S.—Switzcrland Cheese Ass’n, Inc. v. E. 
Home’s Market, Inc., Mass., 87 S.Ct. 193, 385 
U.S. 23, 17 L.Ed.2d 23. 
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D.C.—Sass V. District of ColumWa, C.A., 316 F.2d 366 
114 U.S.App.D.C 365. 
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57,15. U.S.—Hel 2 berg’s Diamond Shops, Inc. v. Val- 
ley West Des Moines Shopping Center, Inc., CA. 
Mo.. 564 F.2d 816. 

Application filed in court of appeals 
U.S.—Maun v. U.S., CA.CaI., 347 E2d 970. 

57.20. U.S.—Waters v. Heublein, Inc., Cal., 547 F.2d 
466, cert. den. 97 S-Q. 2988, 433 U.S. 915, 53 
L.Ed2d 1100. 

Gertification by triai court 
U.S.—Medomsley Steam Shipping Co. v. Hizabeth Riv¬ 
er Tenninals, Inc., C.A.Va., 317 F.2d 741—D’Ip- 
polito V. Citics Service Co., C.A.N.Y.. 374 F.2d 
643. 

Loss of jurisdiction by triai court at time order 
entered 

U.S.—Radack v. Norweigan America line Agency, 
Inc., C.A.N.Y., 318 F,2d 538. 

Important racial question in schoob 

U.S.—Springfield School Comnuttee v. Barksdale, CA. 
Mass., 348 F.2d 261. 

Irrcparablc order on subsequent appeal 
U.S.—Pcterson v. Nadler, C.A.Iowa, 452 F.2d 754. 
Important question not to be deferred until final 
determination of case 

U.S.—^Ncw York Tei. Co. v. Communications Workers 
of America, AFL-CIO, CA.N.Y., 445 F.2d 39. 

Gaims of right separate from and coUateral to 
rights in action 

U.S.—Cullen v. New York State Gvil Service Commis- 
sion, C.A.N.Y., 566 F,2d 846. 

Review only for abuse of discretion 
U.S.—Browder v. Director, Dept. of Corrections of 
Illinois, m., 98 S.Ct. 556, 434 U.S. 257, 54 L.E.2d 
521, reh. den. 98 S.CL 1286, 434 U.S. 1089, 55 
L.Ed.2d 795. 

57.25. U.S,—DeNubilo v. U.S,, CA-N.Y., 343 F.2d 
455—Markham v. Holt, C.A,Fla., 369 F.2d 940, 
app/ after remand ^ F.2d 542—Firestone Tire & 
Rubber Co. v. General Tire & Rubber Co., C.A. 
Ohio, 431 F.2d 1199, cert. den. 91 S.Ct. 1196, 401 

U. S. 975, 28 L.Ed.2d 325. 

Danger of denying justice ontweighs piecemeal 
review 

U.S.—Cullen v. New York State QviI Service Commis- 
sion, C.A.N.Y., 566 F.2d 846. 

Mere inability to secure review of an 
interlocutory order on appeal from fi¬ 
nal judgment may not warrant permit- 
ting an immediate review of such or- 

57 UJS.— Wcight Watchers of Philadelphia, Inc. 

V. Wcight Watchers fotem., Inc., CA-NX, 455 
F2d 770, app. diam, and mandamtB den, 55 
F.R.D. 50. 

57.30. U.S.—U.S. V. Nixon, Dist.Col., 94 S.a 3090, 
418 U.S. 683, 41 L.Ed.2d 1039. 

Fleischer V. PhiUips. CA.N.Y., 284 F.2d 515, 
cert. den. 79 S.O. 1139, 359 U.S. 1002. 3 L,Ed.2d 
1030. 

Other statements of purpose 

i^i) U.S.—Fox V. Gty of West Palm Beach, CA.Fla,, 
383 F.2d 189. 

(6) Additional statements. 

U.S.—Paliaga v. Luckenbach S.S. Co., C.A.N.Y., 301 
F.2d 403. 

57.35, U,S.—Fox v. City of West Palm Beach, CA- 
Fla., 383 F.2d 189. 

57.40. U.S.—Mcrino v. Hocke, CA.CaL, 289 F.2d 
636—Fox v. Gty of West Palm Beach, C.A.Fla., 
383 F.2d 189. 

58. U.S.—Securities rnid Exchange Commission v. 
Lincoln Thrift Ass’n, CAArk., 577 F.2d 600; 
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59. U.S.—Airstream Trailers, Inc. v. <3ayo, C.A. 
Mich., 284 F.2d 455—McNutt v, Cardox Corp., 
C.A.Ky.. 329 FJd 107—In re U.S., C.A.N.Y., 680 
F.2d 9. 

0’DonneU v. Watson Bros. Transp. C:o., D.C.IIl., 
183 F.Supp. 577. 

Iqjunctive relicf 

U.S.—Smith v. Merchants and Fanncrs Bank of West 
Helena, Ark., C.A.Ark.. 574 F.2d 982. 

60. U.S. —Tilden Financial Corp. v. Palo Tire Service, 
Inc., C.A.Pa.. 596 F.2d 604. 

61. U.S.—Nixon v. Fitzgerald, Dist.Col., 102 S.Ct. 
2690. 

State of Md. for Use of Costas v. Atlantic Avia- 
tion Corp., C.A.N.J., 361 F.2d 873, cert. den. 87 
S.Q. 290, 385 U.S. 931,17 L.Ed.2d 212—Ganria v. 
U.S., C.A.Tex., 680 F2d 29. 

61,10. U.S.—Johnson v. Trueblood, C.A.Pa,, 629 
F.2d 302. 

§ 290(4). -What Constitutes Fi¬ 

nal Decision 

Library References 
Federal Courts <3=^571. 
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61,55. D.C.—Green v. Department of Commerce, 
CA., 618 F.2d 836, 199 US.App.D.C 352. 

61.60. U.S.—Maddox v. Black, Raber-Kief & Associ¬ 
ates, C.A.Guam, 303 F.2d 910—Associated Stores, 
Inc. V. Industrial Loan & Inv. Co., C.A.N.C., 313 
F.2d 134. 

Intentioii of judge or court 
(1) U.S.—PaHaga v. Luckenbach S.S. Co., C.A.N.y., 
301 F.2d 403, 

(3) Other statemwits. 

U.S.-U.S. v. Evans, CAKan., 365 F.2d 95. 

61.70. Doctrinal exceptions to finality require- 
ments 

U.S.—Freeman v. CAIifano, CA.Ala., 574 F.2d 264. 

62. D.C—F.T.C v. Texaco, Inc., CA., 517 F.2d 137, 
170 U.S.Ar).D.C. 323. Reh. en banc 555 F.2d 
862, ISO U.S.App.D.C. 390, cert. den. 97 S.Q. 

2939, 431 U.S. 974, 53 L.Ed.2d 1072, and 97 S.Q 

2940, two cases, 431 U.S. 97^ 53 L.Ed.2d 1072, 
reh. den, 98 S.Q. 250, 434 U.S. 883, 54 L.Ed.2d 

- 168, reh. den. 98 8.0. 251, two cases, 434 U.S. 
883, 54 L.Ed.2d 168. 

62.5. U.S.—U.S. V. Chies Service Co., C.A.Mass., 410 
F.2d 662—Carr v. Giace, CAFla., 516 F.2d 502. 

62.10. U.S.—Gille^k v. U.S. Steel Corp., Ohio, 85 
S.O. 308, 379 U.S. 148, 13 L.Ed.2d 199. 

Ryan V. Occidental Petroleum Corp., C.A.Tex., 
577 F.2d 298. 

Flexibility 

U.S.—Ineas and Mouterey Printing and Packaging, Ltd. 

V. M/V Sang Jin, C.A.Tex., 747 F.2d 958, reh. den. 
751 FJd 1258, three cases, cert. den. 105 5.0. 
2361, 86 L.Ed.2d 261. 

63w U.S.—Richetson v. Jemes, CA.Pa., 551 F.2d 918 
—^In rc Beridcy and Co., Inc., C.A.Minn., 629 
F.2d 548. 

Ordo* not final 

U.S.—In re Chicken Antitrust Litigation American 
Poultry, C.A,Ga., 669 F.2d 228. 

D.C—Green v. Department of Commerce, CA., 618 
F.2d 836, 199 U.S.App.D.C. 352. 

63.5. U.S.—Assodated Stores, Inc. v. Industrial Loan 
& -Inv. Co. CA-Nte, 313 F.2d 134. 

Final order coDateral to inain issue 

U.S.-Story v. Robinson, CA.Pa., 689 F.2d 1176, affd. 
723 F.2d 896 and 898. 

63.10. U.S.—Firestone Tire & Rubber (Zo. v. Riqord, 
Mo.. 101 S.Ct 669, 449 U.S. 368, 66 L.Ed.2d 571, 
on remand 718 F.2d 1106, app. after remand 756 
F.2d 1322. 


Diaz v. Southern Drilling Corp., CA.Tex., 427 

F. 2d 1118, cert. den. 91 S.O. 118, 400 U.S. 878, 27 
L.Ed.2d 115, reh. den. 91 S.Cl 580, 400 U.S. 1028, 
27 L.Ed.2d 638. 

Denial of claim of qualified immunity appeala- 
ble under coUateral order doctrine 

U.S.—MiteheU v. Forsyth, Pa., 105 S.O. 2806, 86 
L.Ed.2d 411, on remand 772 F.2d 894. 

Lojuk V. Johnson, C.A.7 (IU.). 770 F.2d 619, 
cert. den. 106 S.C:t. 822 (overruling Powers v. 
Lightner, 752 F.2d 1251). 

“CoUateral order doctrine” constmed 
U.S.—New Amsterdam Cas. Ca v. U.S. for Use of 
Carpenter Plumbing Co., C.A.Ga.. 272 F.2d 754— 
CJentral Milk Producers Co-op. v. Sentry Food 
Stores. Inc., C.A.Mo., 573 F.2d 988. 

D.C.—Redding & Co. v. Russwine Const, Corp., C.A., 
417 F.2d 721, 135 U.S.App.D.C. 153. 

Decision held not within nile 
U.S.—ChappeU & Co. v. Frankel. C.A.N.Y., 367 F.2d 
197—^Westem Steel Erection (Ik). v. C. H, LeaveU & 
Cto., C.A.Ark., 384 F.2d 764—Songy v. Coastal 
Chemical Corp., CA.La., 469 F.2d 709—Gross v. 

G. D. Searle & Co., CANJ., 738 F.2d 600. 

No review under coUateral order doctrine 
U.S.—Western Elee. Co, Inc. v. Milgo Electronic 
Corp., C.A.Fla., 573 F.2d 255, cert. den. 99 S.a. 
255, 439 U.S. 895. 58 L.Ed.2d 241. 

Order appealable under coUateral order doc¬ 
trine 

U.S,—Oppenheimer Fund, Inc. v. Sanders, N.Y., 98 
S.Ct. 2380, 437 U.S. 340, 57 LEd.2d 253. 

U.S. v. Rogalsky, C.A.N.J., 575 F.2d 457. 

64. U.S.—Gillespie v. U.S. Steel Corp., Ohio, 85 S.a, 
308, 379 U.S. 148, 13 L.Ed.2d 199. 
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66.5. U.S.—U.S. foT Use of Hudson v. Peerless Ins. 
Co., CA.Va., 374 F.2d 942. 

67, U.S,-Bankers Tnist Co, v. Mallis, N.Y., 98 S.a 
1117, 435 U.S. 381, 55 L.Ed.2d 357, reh. den. 98 
S.Ct. 2259, 436 U.S. 915, 56 LEd.2d 416, disa- 
vowing anything to the contraiy in United States 
V. Indrelunas, 411 U.S. 216, 93 S.a 1562, 36 
L.Ed.2d 202. 

Allied Air Freight, Inc. v. Pan Am. Woffld Air¬ 
ways, Inc., C.A.N.Y., 340 F.2d 160, cert. den. 85 
S.a. 1560, 381 U.S. 924, 14 L.Ed.2d 683. 

D.C.—F.T.C. v. Texaco, Inc., CA, 517 F.2d 137, 170 
U.S.App.D.C., 323. Reh. en banc 555 F.2d 862, 
180 U.S.App.D.C. 390, cert den. 97 S.a 2939, 
431 U.S. 974, 53 L.Ed.2d 1072. and 97 S.Ct. 2940, 
two cases, 431 U.S. 974, 53 L-EtUd 1072, reh. den. 
98 S.Ct. 250, 434 U.S. 883, 54 L.Ed.2d 168, reh. 
dea. 98 S.Ct 251. two cases, 434 U.S, 883. 54 
L.Ed.2d 168. 

68, U.S.—Eisen v. Carlisle & Jacquelin, CAN.Y., 
370 F.2d 119, cert den. 87 S.a 1487, 386 U.S. 
1035, 18 L.Ed.2d 598. 

Chas. Pfiicr & Co. v, Laboratoii Pro-Ter Prodot- 
ti Therapeutici S.p.A, D.C.N.Y., 278 F.Supp. 148. 

68.10, U.S.—Eason v. Dickson, CACal, 390 F.2d 
585, cert. den. 88 S.Ct 2076, 392 U.S. 914, 20 
L.Ed.2d 1373, 

68.15. .U.S.—U.S. v, 1,431.80 Acres of Land, More or 
Less, in Cross County, Ark., CA.Ark., 466 F.2d 
820. 

69, U.S.—Lowc V. Warden mid ammissioner of Hol- 
man Prison Unit, C.A.Ala,, 450 F,2d 9. 

70, U.S.—Albens v. Gant, C.A.Ga., 435 F.2d 146. 

71, U.S.—Donovan v, Hayden, Stooe, Inc., C.A.Ohio, 
434 F.2d 619—Glass v. Pfeffer, CA.Kan., 657 
F.2d 252. 
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72,5. U.S,—First Nat Bank in Dodge City v. Johnson 
County Nat. Bank & Trust Co,, C.A.Kan., 331 
F.2d 325. 

74. U.S.—^American Smelting & Refining Co. v. Unit¬ 
ed Stedworkers of America, AFL-CIO, CA.Ind., 
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271 F.2d 802—Hdlenic Lines Limited v, Brown & 
WUliamson Tobacco Cwp., C.A.Va., 277 F.2ci 9, 
cert. den. 81 S.Ct. 168. 364 U.S 879, 5 L.Ed.2d 
102 . 

75, U.S.—Gkn Oaks Utilities, Inc. v. City of Hous- 

CA.Tex., 2^ F.2d 330“Uniled Bonding Ins. 
Co, V. Stein, C.A.Pa., 410 F.2d 483—Smith v. 
Grady, CA.Miss.. 411 K2d 181. 

D.C—Continental Bank & Trust Co. v. Martin, C.A., 
303 F.2d 214, 112 U.S.App.D.C. 354. 

75.10, U.S.—Federal Dqiosit Ins. Corp. v. Santiago 
Plaza, C.A.Puerto Rico, 598 F.2d 634. 

76, U.S.—U.S, V. 1,431.80 Acres of Land, More or 
Less, in Cross County, Ark., C.A.Ark,, 466 F.2d 
820. 

77.5, U.S.*-Sykes v. U.S, C.A»Ark., 392 F.2d 735. 
after remand 420 F,2d 324. 

77.10. U.S.—Ryan v. Occidental Petroleum Corp., 
CJ^.Tcx., 577 F.2d 298. 

78. U.S,—Holz V. Smullan, CA-IU., 277 F.2d 58— 
Knox V, U.S. Lines Co.. C.A.Pa.. 294 F.2d 354— 
Krectory Services, Inc. v. U.S., C.A.Minn., 353 
F.2d 299—U.S. V. Evans, C.A.Kan., 365 F2d 95. 
Motion to ameml fiiidings of fact 
U S.—Gaudiosi v. Mellon, CA.Pa., 269 F.2d 873, cert 
den. 80 S.Q. 211, 361 U.S. 902, 4 LEd.2d 157. 
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Library References 
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79.55. U.S.—Kowalski v. Holden, C.A.Mich., 276 
F.2d 359—(Chrysler COTp. v. Fedders Corp., C.A. 
N.J., 670 F.2d 1316. 

“Orflateral order** defined 
U.S.—US. V, Gumey, C.A.FTa., 558 F.2d 1202, reh. 
denu 562 F.2d 1257, cert. den. 98 S.a. 1606, 435 
U.S, 968, 56 L.Ed.2d 59. 

79,60. U.S.—Cjtradflis v. Refineiia Panama, S.A., 
CA., Canal Zone, 384 E2d 589. 

79.75, U.S.—^Union Tank Car Co. v. Isbcandtsen, 
CA., 416 F.2d 96. 

79.80. U.S.—U.S. to Use of Mmtin v. AK2on Devd- 
opmMit Corp., C.A.Va., 271 F,2d 901. 

80. U.S.—Com. of Pa. V. Brown, CA.Pa., 373 F.2d 
771, on remand, D.C, 270 F.Supp. 782, affd, 382 
F.2d 120, 25 A.L.R.3d 724, cert. den. 88 S.Q. 
1811, 391 U.S. 921, 20 L.Ed.2d 657—Caradelis v. 
Refmcria Panama, S.A., C.A.C^anal 2xme, 384 
F.2d 589—Obin v. District No. 9 of Intem. Ass’n 
of Machinists and Aenosiace Workers, C.A.Mo., 
623 F.2d 521. 

D.C.—FUght Engineers” Intem. Ass’n, EAL Chapter, 
AFL-CIO V. National Mediation Bd., C.A., 338 
F.2d 280, 119 U.S.App.D.C. 171. 

Issae of damnes left for later detaminatioii 

(3) Other matteis. 

U.S.—Funk V. Franklin Life Ins. Co., CA.Ill, 392 F.2d 
913—Aetna Cas. & Sur. Co. v. Gi«ow, C.A.N.Y., 
412 F.2d 468. 

0*DonnelI v. Watson Bros. Transp. (2o., D.C.Ill., 

■ 183 ESupp. 577. 
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81. U5.-<JiUespie v. U.S. Steel Corp., Chio, 85 S.Q. 
308, 379 U.S. 148, 13 L.Ed-2d 199. 

Bcnsaten Tp. v. American Fidciity Fire Ins. Co., 
CA.Pa., 644 F.2d 990. 

91, U.S.—Hamilton v. StillwcU Van & Storage Co., 
CA:Pa., 343 F.2d 453. 

92, UJSr-Taylor v, Board of Ed, of City School Dist. 

. €f City of New iU)obdlc,CAXY., 288 F.2d 600. 
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94J0. U.S.—Bcaiada Atonniann Products Co. v. 
Home Bis. Co., CA-Fla,* 368 F.2d 1001—Camp¬ 


bell V. Westmoreland Farm, Inc., CA.N.Y., 403 
F.2d 939. 

Shawe v. Wendy Wilson, Inc., D.C.N.Y., 25 
F.R.D. I. 

D.C—Redding & Co. v. Russwine Const. Corp., C.A., 
417 F.2d 721, 135 U.S.App.D.C 153. 

Acti(Hi held discretitHiary witfa trial court 
U.S.—Miles V. City of Chandier. C.AAriz., 297 F.2d 
690—Mctal Cwting Corp. v. National Sted Corrat. 
Co., CA.Wash., 350 E2d 521—Burks’ Estale v. 
Ross, C.A., 418 F.2d 913. 

Buresch V. American LaFrance, D.CPa., 290 
F.Supp. 265. 

Existence of “sq;>arate doemnent” 

U.S.—U.S. V. Dean, C.AOhio, 519 F.2d 624. 

94.51. U.S.—Aetna Ins. Co. v. Newton, C.A.Del., 
398 F.2d 729, on remand 315 F.Supp. 860, affd. 
456 F.2d 655—Business Communications, Inc. v. 
Cahners Pub. Co., C.AOhio, 420 F.2d 535. 

94.52. U.S.—Hamman v. U.S., CAMont,, 399 F.2d 
673. 

D.C.—Redding & Co, v. Russwine Const. Corp., C.A, 
417 F.2d 721. 135 U.S.App.D.C 153. 

94.53. U.S.—Bush v, United Benefit Fire Ins. Co., 

C. ALa., 311 F.2d 893—Davis v. Williams, CA. 
Va.. 317 F.2d 299. 
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94.55. U.S.—Chamberlatn v. Hamischfeger Corp., 

D. CPa., 516 ESupp. 428. Affd., C.A., 673 F.2d 
1298, cert den. 102 S.Ct. 2930, 457 U.S. 1118, 73 
L.Ed.2d 1330. 

94.57. Condition precedent, etc. 

U.S.—Rabekoff v. Lazere & Co., C.A.N.Y., 323 F.2d 
865. 

Only one clairo held made 
U.S.—General Const. Co. v. Hering Realty Co., C.A 
S.C, 312 F.2d 538—Rabekoff v. Lazere & Co., 
.C.A.N.Y., 323 F.2d 865—Baca Land & Cattle Co. 
V. New Mexico Timber, Inc., C.A.N.M., 384 F.2d 
701. 
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94.58. U.S.—Shawe v. Wendy Wilson, Inc., D.C. 
N.Y., 25 F.R.D, 1. 

Claim held not separate 

U.S.—CMAX, Inc. v. Drewry Photocolor Corp.. C.A. 
CaL, 295 F.2d 695. 

94.59. U.S.—^Davis v. National Mortg. Cmp., CA. 
N.Y.. 320 FZd 90. 

94.60. U.S.—Seatrain Shipbuilding Cc«t). v. Shdl Oil 
Co., DktCoL, 100 S.Ct. 800, 444 U.S. 572, 63 
L.Ed.2d 36, on remand. CA. 682 F.2d 235, 220 

- U.SApp.D.C. 400. 

MUler V. Steinbach, D.CNY., 43 ER-D. 275. 
SMw63. U.S.—^Borskey v. American Pad & Textile Co., 
C.A.La.. 296 F.2d 894. 

AU^tion of coii^iracy 
(!) U.S.—Bowiing Machines, Inc. v. NaL Bank 
of C.A.Mass., 283 F.2d 39—Ferguson v. Bartels 

Brewing Co.. Pa., CA.N.Y., 284 F.2d 855. 

1961 amendment 

1961 amendment extoided <^>eration of Ruk to ac- 
tkms involving mult^ parties, F«ieral Rules of Qvil 
Procedurc, Rule 54<b), 28 U.S-CA., U.S.—Backus Ply- 
wood Corp. V. Commerdal Decal, Inc., CA,N.Y., 317 
F.2d 339, cert. den. 84 S.a. 146, 375 U.S. 879. II 
LEd.2d no. 

94.66. U.S.—Roth V. McAllirter Bros., Inc., C.A 
N.Y., 316 F.2d 143—Wittstein v. American Fcder- 
ation of Musiciani of U.S. and Canada, C.A.N.Y., 
326 F.2d 26, revd. oa oth. grds. 85 S.CL 300, 379 
U.S. 171. 13 L.Ed,2d 214—Crews v. Arundel 
Corp., CA.Fla., 386 , F.2d S2&—Gottesman v. 
General Motors Cmp., CAN.Y., 401 F.2d 510. 
D.C—SchoU v. District of Columbia, CA, 331 E2d 
1018, 118 U.SJ^.D.C. 98. 

Certification not automatic 
U.S.—Campbell v. Westmoreland Farm, Inc., C.A. 
N.Y., 403 F,2d 939. 
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94.68. U.S.—Kincade v. C & L Rural EIcc. (2o-op. 
Corp., CAMiss., 276 F.2d 929—Peralta v. Quad 
Tool & Dye Sup^ly Co., C.A.N.J., 370 F.2d 103— 
Ford Motor Credit Co. v. S. E Bamhart & Sons, 
Inc.. CA.Pa., 664 F.2d 377. 

94.69. U.S.—Blanchard v. Telcdyne Moviblc Off- 
shore, Inc„ CALa., 612 E2d 971. 

Tieman v. Westext Transport, Inc., D.C.R.L, 
295 ESupp. 1256, 

D.C—Southern PaAway Corp. v. Lakcwood Park 
Corp., CA, 273 F.2d 107, 106 U.S.App.D.C 372 
—Marotta v. Milestcme, CA., 314 F.2d 242, 114 
UJS.App.D.C. 237—Sass v, District of Columbia, 
CA, 316 E2d 366, 114 U.S.App.D.C. 365—Cour- 
embis v. Independence Ave. Drug Fair, Inc., C.A., 
316 F.2d 658, 115 U.S.App.D.C. 7. 

Ord^ entmred pending appeal 

(2) Other instances. 

U.S.— W illiams v. Bemhardt Bros. Tugboat Service, 
Inc., C.A.I11., 357 F.2d 883, app. after remand 416 
F.2d 28. Cert. den. 90 S.Ct. 755, two cases, 396 
U.S. 1060, 24 L.Ed.2d 753. 

Refnsal to keep appeal on docket certifi- 
cate songht 

U.S.—Wolfson V. Blumberg, C.A.N.Y., 340 F.2d 89. 

Request determined if and when certificate pro- 
cnred 

U.S.—Wolfson v. Blumberg, CA.N.Y., 340 F.2d 89. 

page 839 

94.70. U.S.—Aetna Cas. & Sur. Co. v. Giesow, CA. 
N.Y., 412 F.2d 468. 
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94.75. U.S.—Kincaid & King Const. Co. v. U.S. for 
Use of Olday, CAAlaska, 299 F.2d 787. 

94.76, U.S.—New Amsterdam Cas. Co. v, U.S. for 
Use of Carpenter Plumbing Co., CAGa., 272 
F,2d 754—^American Cyanamid Co. v. Lincoln 
Laboratories, Inc., CA.IIL, 403 F.2d 486. 

§ 2^0(6),-Finaiity as to 

AU Parties 

Library References 
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95. U.S.—Cook v. Eizenman, CA.Fla., 312 F.2d 134 
—Ryan v. Occidental Petroleum Corp., C.A.Tex., 
577 F.2d 298—Maneikis v. Jordan, CAUL, 678 
E2d 72a cert. den. 103 S.CL 346, 459 U.S. 990, 
74 LEd.2d 386. 

Delaware Vallcy Factors, Inc, v. Coma Export, 
Inc., D.C.Pa., 534 F.Supp. 552. 

96. U.S.—Fergusem v. Bartels Brewing Co., Pa., C.A. 
N.Y., 284 FJ2d 855-Local E-I71. Amalgamated 
Meat Cutters and Butchers Wofkmen oi North 
America v, Thompson Fanns Co., C.AIIL, 642 
F.2d 1065. 

97. U.S,—Huckeby v. Frozen Food Exp., C.ATex*, 
555 F.2d 542. 

98. U.S.—^foiggs V. American Air Filtcr Co., Inc., 
CAGa., 630 F.2d 414. 

§ 290(7). -Appeal Advancing 

Termination of Litiga- 
tion 

Library References 
Federal Courts «»584. 

L50. U.S.—^Martorano v. Hughes, D.CN.Y., 222 
F,Supp. 789. 

Rnle applicable to dT0 actions only 

D.C—U.S. v. Boyle, D.C, 331 F.Supp. 1181. 

Statute net pertinent tp fimd orders 

U.S^-Johnston v. Cartwright, CA.lQwa, 355 F.2d 32. 
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1.52. U.S.—Continental Grain Co. v. Federal Barge 
Lines, Inc., C.A.La., 268 F.2d 240, affd. 80 S.Ct. 
1470, 364 U.S. 19, 4 L.Ed.2d 1540—In re Chicken 
Antitrust Litigation American Poultry, C.A.Ga., 
669 F.2d 228. 

1.54. Exclusive nature of Expediting Act as control- 
ling over the Interlocutory Appeals Act see supra 
§ 290(1). 
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1,56. Limited purposes, etc. 

U.S.—Fisons Limited v. U.S., CA.Ill, 458 F.2d 1241, 
92 S.a 1312, 405 U.S. 1041, 31 LEd.2d 511. 
Exception Arom nile against piecemeal appeals 
U S.—State of Mo. v. Stupp Bros. Bridge & Iron Co., 
D.C.Mo., 249 RSupp. 111. 

1,58. U.S.—Hadjipateras v. Pacifica, S.A., C.A.Canal 
Zone, 290 F.2d 697. 

1.60. U.S.—Morland v. Sprecher, 99 S.Ct. 3086, 443 
U.S. 709, 61 L.Ed,2d 860. 

Kraus v. Board of County Road Com’rs for Kent 
County, C.A.Mich., 364 F.2d 919—ControI Data 
Corp. V. International Business Machines Corp,, 

C. A.Minn., 421 F.2d 323. 

Statement refused 

U.S,—Thoraas v. Hanover S.S, Corp., D.C.Md., 183 
F.Supp. 537—Bouas v. Sociedad Maritima San 
Nicholas, S.A., 252 F.Supp. 286, certiorari denied 
Sociedad Maritima San Nicholas, S.A. v. Bouas, 

D, C.N.Y., 86 S.a. 646, cert. den. 86 S.a 646, 382 
U.S. 1025, 15 L.Ed.2d 539. 

Striet constnictioa reqoired 

U.S.—Switzerland Cheese Ass’n v. E Home’s Market, 
Inc., C.A.Mass., 351 F.2d 552, affd. 87 S.Ct. 193, 
385 U.S. 23, 17 LEd.2d 23. 

1.62. U.S.—Hadjipateras v. Pacifica, S.A., C.A-Canal 
Zone, 290 F.2d 697. 

Mattioni, Mattioni & Mattioni, Ltd. v. Ecological 
Shipping Corp., D.C.Pa., 530 F.Supp. 910. 

1.64. U.S.—U.S. Rubber Co. v. Wright, CA.Or., 359 
F.2d 784. 

Haraburda v. U.S. Steel Corp., D.C.Micii., 187 
F.Supp. 86—Winston v. Roe, D.C.Tenn., 246 
F.Supp. 246—E F. Hutton & a. v. Brown, D.C. 
Tex., 305 F.Supp. 371. 

1.66. U.S.—Kraus v. Board of County Road Com’r8 , 
for Kent County, C.A.Mich., 364 F.2d 919. 

1.68. U.S.—Luckenbach S.S, Co. v. H. Muehl^ein & 
Co., C.A.N.Y., 280 F.2d 755-Hanson v. Town of 
Hower Mound, C.A.Tex., 679 F.2d 497. 

1.76. U.S.—Mattioni, Mattioni & Mattioni, Ltd, v, 
Ecological Shipping Corpl, D.C.Pa., 530 F.Supp. 
910. 

Shawe v. Wendy Wiison, Inc., D.C.N.Y., 25 
F.R.D. 1—Trans World Airlines, Inc. v. Hughes, 
D.C.N.Y., 32 F.R.D. 604, affd. in pari, C.A., 332 
F.2d 602, cert den. 85 S.a 934, 380 U,S. 248, 13 
L.Ed.2d 817, and 85 S.a. 934, 380 U.S. 249. 13 
LEd.2d 818—Wainwright v. Kraftco Corp,, D.C. 
Ga., 53 F.R.D. 78—Zahn v. Intemationd Paper 
Co„ D.C.Vt., 53 F.R.D. 430, affd., C.A., 469 F.2d 
' 1033, aflta. 94,S.a 505, 414 U.S. 2?!, 38 LEd.2d 
511. 

D.C.—Westinghouse Elee. Corp. v. Gty dt Burlington, 
Vt., CA., 351 F.2d 762, 122 U.S.App.D.C 65, on 
remand, D.C., 246 F.Supp. 83^9. 

Kcogh V. Pearson, D.C., 244 F.Supp. 482. 

1.78. U.S.—Switzeiland Cheese Ass’n Inc, v. E 
Womc’s Market, Inc.,. Mass., 87 S.a 193, 385 
U.$. 23, 17 L.Ed.2d 23. 

D.C.—Courembis v. Indepcndence Ave. Driig Fair, 
Inc., C.A., 316 F.2d 658, 115 U.S.AppJ?.C. 7. 

Beverly Hilis Feder^ &v. & Loan Ass’n v. 
Federal Home Loan Bank Bd., D.C., 234 F.Supp. 
698. , 
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1.8^. U.S.—Adair Pipeline Co. v. Pipcliners Local 
Union No. 798, D.C.Tex., 203 F.Supp. 434, affd., 
C.A., 325 F.2d 206—State of Hawau v. Standard 
Oil Co. of Cal., D.C.Hawaii, 301 F.Supp. 980. 
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Fenton v, MeCrory Corp, D.C.Pa., 47 F.R.D. 
260. 

Granting of certificate held discretionary with 
trial court 

U.S.—Ratner v. Chemical Bank New York Trust Co., 
D.C.N.Y., 309 F.Supp. 983. 

Certificate denied 

U.S.—Ldghton v. New York. S. & W.R, Co., D.C. 
N.Y., 306 F.Supp. 513—Bamhart v. International 
Harvester Co., D COkl., 309 F.Supp. 206—Ratner 
V. Chemical Bank New York Trust Co., D.C.N.Y., 
309 F.Supp. 983—Design Consultants Engineering 
Corp. V. Security Ins. Co. of Hartford, D.C.Pa., 309 
RSupp. 1141. 

1.84. U.S.—A. Olinick and. Sons v. Dempster Bros., 
Inc., C.A.N.Y., 365 F.2d 439. 

1.86. U.S.—Schine v. Schine, C,A.N.Y., 367 R2d 685 
—Leasco Data Processing Equipment Corp. v. 
Maxwell, C A.N.Y, 468 F.2d 1326, on remand 63 
F.R.D. 94. 

1.88. U.S,—Hadjipateras v. Pacifica, S.A., C.A.Canal 
Zone, 290 F.2d 697. 

§ 290(9). -Discretionary Aetion; 

Matters of Practice 
Library References 
Federal Courts <^575. 

3. U.S.—Donlon Industries, Inc. v. Forte, CA.N.Y., 

402 F.2d 935. 

D.C.—Gray v. Evening Star Newspaper Co., C.A., 277 
R2d 91, 107 U.S.App.D.C. 292. 

3.10. U.S.—Nichols-Morris Corp. v. Morris, CA. 
N.Y., 272 F.2d 586-Jones v. WFYR Radio/RKO 
General, CAJll, 626 F.2d 576. 

4. U.S.—Darhngton v Studebaker-Packard Corp., 

C.A.Ind., 261 F.2d 903, cert. den. 79 S.Q. 1121, 
359 U.S. 992, 3 L.Ed.2d 980—Donlon Industries, 
Inc. V. Forte, C.A.N.Y., 402 F.2d 935. 

page 844 

6. U.S.—^U.S. V. Fort SiU Apache Tribe of State (rf 

Okl, 507 F2d 861, 205 aCl. 805. 

Discovery and pretrial ccmferrace 
U.S.-Milliken v, Bradley, C.A., 468 R2d 902, cert. 
den. 93 S.Ct. 45, 409 U.S. 844, 34 L.Ed.2d 83. 

§ 290(10). Decisions as to Particular 
Matters 

Library References 
Federal Courte <8^^585. 

7. U.S.—Durham v. Tasco, Inc., C.A.Mo., 630 F.2d 

612. 

Compilation of factual record 
U.S.—Socialist Woricers 1974 Nat. Campaign Onumit- 
tee V. Jennings, C.A., .567 F.2d 1133, 186 U.S.App. 
D.C 140. 

8. U.S.—-Swindell-Dressler Corp. v, Dumbauld, C.A. 

Pa., 308 F.2d 267—Nolfi v. Chrysler arp., C.A 
Pa., 324 F.2d 373—U.S. v, Chelsea Towers, Inc., 
C.A.NJ., 404 F.2d 329—Matter of Maeon Up- 
lands Venture, C.A.Ga.. 624 F.2d ,26. 

Order granting s^mrate trials 
U.S.—Travders Indem. Oa v. Miller Mfg. Co., C.A., 
276 FOd 955. 

9. U.S.—Schine v. Schine, CA.N.Y., 367 F.2d 685— 

Ri re Massachusetts Hclicopter Airlines, Inc,, C.A. 
Mass., 469 F.2d-439. 

§ 290(11). — Transfer of Suit; 
Change of Venue 

Library References 
Federal Clourts <s=»586. 

9.50. U.S.—Pacific Car & Boundiy Co. v. Penee, 
CA.Hawaii, 403 R2d 949., 

9.60. U.S.—Stelly v. Employers‘Nat. Ins. Co., CA. 
La., 431 R2d 1251, cert. den. 91 S.a. 866, 401 


U.S. 908, 27 L.Ed.2d 806—In re Cernent Antitrust 
Litigation (MDL No. 296), C.A9. 673 F.2d 1020, 
affd. 103 S.Cl. 1172, 459 U.S. 1190, 75 L.Ed.2d 
425. 

Transfer for conxenioice of parties or witnesses 

U.S.—Kasey v. Molybdenum Corp. of America, C.A 
Cal., 408 R2d 16. 

Order of c^Hflcation to munidpal court of 
District of Coliunbia held final and aiq>eal’ 
able 

D.C.—Brown v. Piant, Mun.App., 157 A.2d 289. 

Mnltidistrict litigation 

U.S.—In re Multidistrict avii Actums Involving Air 
Crash Disaster Near Hanover, N.H., on October 
25, 1968, D.C.N.H., 342 RSupp 907. 

9.65. U5.—^Bufalino v. Kennedy, C.A.Mich., 273 
R2d 71—Ackert v. Bryan, C.AN.Y., 299 F.2d 
65—RepubHc of Iraq v. Hrst Nat. City Bank, 
C.A.N.Y., 313 R2d 194—Vuono v. U.S., CA. 
Md, 441 F.2d 271. 

Bogosian v. Gulf Oil Corp., D.C.Pa., 337 F.Supp. 
1230. 

Order appealable where it terminates case 

U.S.—U.S. v. Berkowitz, CAPa., 328 F.2d 358, cert. 
den. 85 S.Ct. 42, 379 U.S. 821, 13 L.Ed.2d 32— 
Grossman v. Pearlraan, C.AN Y., 353 F.2d 284, 
cert. den. 86 S.a 1887, 384 U.S. 987, 16 L.Ed.2d 
1004, reh. den. 87 S-C. 14. 385 U.S. 890, 17 
L.Ed.2d 122. 
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9.75. U.S.—Farrell v. Wyatt, CA.N.Y, 408 F.2d 
662. 

A decision which grants or denies 
the removal of a case from a state 
court under the general removal stat¬ 
ute is not appealable to the Court of 
Appeals.’-” 

9.95. U.S.—Com. of Pa. ex rei. Gittman v. Gittman, 
CAPa., 451 F.2d 155, 

Appeal to United States Supreme Court see supra 
§ 253. 

§ 290(12). -Conduct of Trial, 

Etc. 

Library References 
P«ieral Courts «=»585. 

10. U,S.—Los Angeles Trust Deed & Mortg. Ex- 
change v. Securities and Exchange Commisrion, 
CACal.. 285 F.2d 162, cert den. 81 S.a 1095, 

. 366 U.S. 919, 6 LEd.2d 241—River Valley, Inc. v, 
Dubuque County, C-Alowa, 507 F.2d 582, 

Orders relating fo 

(4) Appointment of counsel. 

U.S.—Randlc v. Victor Welding Supply Co., C.X.Ind., 
664 R2d 1064, 

Disqiialification af trial judge 

(3) U.S.—Albcrt v. US. Dist Court for Western 
Dist. of Miclu, Northon Division, C.A.Mich., 283 F.2d 
61, /cert den. 81 S,a 713, 365 U.S 828, 5 EEdJld 
706—^Rosen v. Sugarman, CAN.Y., 357 F.2d 794— 
Dubnoff V. Goldsiein, C.AN.Y., 385 F2d 717—Robin- 
son v. Largent, CAPa., 419 F2d 1327. 

(7) U.S—Darlington v. Studebaker-Packard arp., 
C.A.Ind., 261 R2d 903, cert. den. 79 S.Ct. U21, 359 
U.S. 992, 3 L.Ed.2d 980. 

Order denying motion to disqualify counsel ap¬ 
pealable 

U.S.—Kroungold v. Triester, C.A.Pa., 521 R2d 763. 
Disqualification of trial judge 
U.S.—Schloetter v. Railoc of tndiana, Inc., C.A.Ind., 
546 F.2d 706. 
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Odcr graating motion to disqualify coansel Hartford Fire Ins. Co. v. Hcrrald, C.A.Cal., 434 

appealable F.2d 63S—Fowkr v. Merry, C.A.N.M., 468 F.2d 


U.S.—Fred Weber, Inc. v. Shell Oil Co., C.A.Mo., 566 
F.2d 602, cert. den. 98 S.Ct. 2235, 436 U.S. 905, 56 
L.Ed.2d 403. 
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11. U.S.—Western Geophysical Co. of America v, 
Bdt Associates, Inc., CA.Ccmn., 440 F.2d 765— 
Acton Corp. v. Borden, Inc., C.A.Mass., 670 F.2d 
377. 

Deniai of contumance reyiewable on appeal 

U.S.—Bumpus V. Uniroyal Tire Co., Divisiem of Uni- 
royal, Inc., D.C.Pa., 385 F.Supp. 711. 

13. U.S.—Amdur v. lizais, CA.Md., 372 F.2d 103— 
Kdley v. Metropolitan County Bd. of Ed. of Nash- 
ville and Davidson County, Tenn., C.A.Tenn., 436 
F.2d 865, app. after remand 463 F.2d 732, cert. 
den. 93 S.a. 409 U.S. 1001, 34 LEd.2d 262. 
13.5. U.S.—Idlewild Bon Voyage Liquor Corp. v. Ep- 
stdn, N.Y., 82 S.a, 1294, 370 U.S. 713, 8 L.Ed.2d 
794—Schackman v. Amebergh, CaL, 87 S.Ct. 
1622, 387 U.S. 427, 18 L.Ed.2d 865, reh. den. 88 
S.Q. 16, 389 U.S. 893, 19 L.E(L2d 204. 

D.C.—Reed Enterprises v. Corcoran, C.A., 354 F.2d 
519, 122 U.S.App.D.C 387. 

Where a single judge has jurisdiction 
to render a decision on the merits after 
the proper deniai of a request for a 
three-judge court the deniai of such 
request is not appealable prior to the 
rendition of a final judgment.^^ 

13.10. U.S.—Lyons v. Davoren, C.A.Mass., 402 F.2d 
890, cert. den. 89 S.Ct. 861, 393 U.S. 1081, 21 
L.Ed.2d 774— Lindauer v. Qklahoma City Urban 
Renewal Authonty, CA.OU., 439 F.2d 761. 

Retentiaii of jurisdiction of statntory issne 
U.S.—Cancd v. Wyman, C.A.N.Y., 441 F.2d 553. 
Jurisdiction limited 

U.S.—Ooosby V. Osser, Pa., 93 S.Ct. 854, 409 U.S. 512, 

35 LEd.2d 36. 

Ihe refusal of a judge to request 
that a Uiree-judge court be constituted 
is usually reviewable only as part of an 
otherwise reviewable order/^*’^ but 
where a matter giving rise to an order 
is not "Vequired'" to be heard a 
three-judge court, an appeal properly 
lies to the court of appeals.^^-^ 

1345. U4,—Ferrara v. State of La., C.A.La., 443 
F.2d 344. 

1340. U.S.—Lee V. Maeon County Bd of Ed., C.A. 
Ala., 448 F.2d 746, app. after remand 455 F.2d 
978—Tramel v. Schiader, CA.Tcx., 505 F4d 
1310. « 

An appeal may lie to a court of ap- 
peals from certain actions of a single 
district judge in a case required to be 
heard hy three judges.^^-^ 

1345. Temporary restndning ontor under 
tbaet^iadsfi statute 

UJS,—BQcks V. Pleasute House, Inc., Cal., 92 S.Ct. 5, 

404 U.S. 1, 30 L.Ed.2d 1. 

§ 290(13). — Parties and Process 
Library References 
Federal CJourts «=»587. 

Wesfs Federal Porms § 607 et 
seq. 

14, UiS.—Coopeis and Lybrand, v. Livesay, 98 S^Ct. 
2454, 437 U.S. 463, 57 L.Ed.2d 351. 


242. 

State of Wash. v. American Pipe & Const. Co., 
D.CCal., Hawaii. Or. & Wash., 274 F.Suj^. 961. 

Impleading third-party defendant 
Ariz.—Moynahan v, Fritz, 367 P.2d 199, 90 Ariz. 144. 
Order denying sal»titntioa held ai^ealable 
U.S.—Staggers v. Otto Gerdau Co., C.A.N.Y., 359 F.2d 
292. 

Order treated as finai jndgment 

U.S.—Riggle V. State of Califomia, C.A.Cal., 577 F.2d 
579. 
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16, U.S.—Norte & Co. v. Defiance Industries, Inc., 
C.A.N.Y., 319 F.2d 336—Murphy v. Helena Ru- 
benstein Co., C.A,N.J., 355 F,2d 553. 

Martinez v. Karageorgis, D.CPuerto Rico, 235 
F.Supp. 1012. 

One of several defendants 
(1) U.S,—Cook V. Bostiteh, Inc., C.A.N.Y., 328 F.2d 

1 . 

17. U.S,—Edwin Raphael Co. v, Maharam Fabris 
Corp.. C.A.H1.. 283 F,2d 310—Peralta v. Quad 
Tool & Dye Supply Co., CA.N.J., 370 F.2d 103. 

17.5. U.S.—Grabner v. Willys Motors, Inc., C.A,Or., 
282 F.2d 644, 86 A.L.R.2d 994—Cook v. Bostiteh, 
Inc., C.A.N.Y., 328 F.2d l—'Kom v, Franchard 
Corp., 443 F.2d 1301. 

Other matters relating to the appeal- 
ability of decisions involving parties 
and process have been adjudicatedJ*-^ 

18.5. U.S.—Doe V. Stegall, C.A.Miss., 653 F.2d 180, 
reh. den. 659 F.2d 1075—^In re Chicken Antitrust 
Litigation American Poultry, C.A.Ga., 669 F.2d 
228. 

Intervention 

U.S.—Mendenhall v. AUen, C,A.I11., 346 F.2d 326. 
Class action 

U.S.—United Airlines, Inc v. McDoiald, III., 97 S.Ct. 
2464, 432 U.S. 385, 53 L.Ed2d 423, reh. den. 98 
S.Ct 623, 434 U.S. 989, 54 L.Ed2d 485, affd. C.A., 
587 F.2d 357, cert. den. 99 S.Ct 2869, 442 U.S, 
934, 61 L.Ed.2d 303, reh. den. 100 S.Q, 196, 444 
U.S. 890, 62 L.Ed.2d 127-Coopers & Lybrand v. 
Livesay, 98 S.Q. 2454, 437 U.S. 463, 57 L.Ed.2d 
351. 

Blackie v. Barradc, 524 F.2d 891. Cert den. 97 
S,Ct, 57, three cases, 429 U.S. 816, 50 L.Ed.2d 
75—DeMasi v. Weiss, CA-3, 669 F.2d 114. 

Grand jury subpoenas 

U-S.—In re 1975-2 Grand Jury Invest^ation of Associ¬ 
ated Milk Producers, Inc., CA.Tex., 566 F.2d 
1293, reh. den- 569 F.2d 1155, two cases, cert. den. 

98 S.Q. 3092, 437 U.S. 905, 57 L.Ed.2d 1135, 

§ 290(14), -Pleadings 

Library Referencea 
Federal Goprts <^588. 

19. U.S.—Louisvillc Trust Co. v, S&ith, CA.Ky., 295 
F.2d 107—Waller v. Professional Im. Corp., C.A. 
Fla., 316 F.2d 729—U.S. v. 210.43 Acres ofLand, 
More or Ijcss, in Woodhury County, lowa* CA. 
lowa, 451 F.2d 667—U.S. v. 68730 Acres of 
Land, More or Less, in Dakota and Thurston 
Counties, State of Neb., CA-Neb., 451 F.2d 667, 
cert. den. 92 S.Ct: 1291, '405 U.S. 1026, 31 UE<L2d 
486. 

Deniai of ieave to amend connterdiaiin 
U.S.—^Bensalem Tp. v. American Fiddity Fire Ins. Co., 
CA.Pa., 644 P.2d 990. 

Jndgment on pleadings 

U.S.—Alexander v. Paeffie Maritime AssX CA^CaL, 

332 F.2d 266, cert, den. 85 S.Q. 150,379 U.S. 882, 

13 L.Ed.2d 88. 
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Deniai of leave to file counterdaim 
U.S.—First Nat Bank in Dodge City v. Johnson Coun¬ 
ty Nat Bank & Trust Co., C.A.Kan., 331 F.2d 325. 
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20, U3.—Hartford Fire Ins. Co. v. Herrald, CA.CaL, 
434 F.2d 638—Ryan v. Ocddental Petroleum 
Corp., C.A.Tex., 577 F.2d 298—DeMelo v. Wool- 
scy Marine Industries, Inc., C.A-5, 677 F.2d 1030. 
No appeal in abaence of c^tification 
U.S.—DTppolito V. Gtks Service Co., CA.N.Y., 374 
F.2d 643. 

22. U.S.—Ratner v. Sdentific Resources Corp., C.A. 

Fla., 462 F.2d 616. 

Dismisaal of count of complaint 
U.S.—U.S. V. New York. N.H. & H.R. Co., C.A.N.y.. 
276 F.2d 525, cert den. 80 S.Ct 877. 362 U.S. 961. 
4 L.Ed.2d 876, and 80 S.Q. 877, 362 U.S. 964, 4 
L.E<L2d 878 —Coti, of Pa, v. Brown, C.A.Pa., 373 
F.2d 771, on remand, D.C., 270 RSupp. 782, affd. 
392 F.2d 120, 25 A.LR.3d 724, cert. den. 88 S.Q. 
1811, 391 U.S. 921, 20 L.Ed.2d 657. 

Rule ai^tlied to counterdaim 

(1) U.S.-Wanm V. Keegan, CA.Fla., 426 F.2d 1313 
—Aberie Hosicry Co. v. American Arbitratkm Ass’n, 
C.A.Pa.. 461 F.2d 1005—U.S. v. Waltcr Nugent Enter¬ 
prises, C.A.Mich., 506 F.2d 461, cert. den. 95 S.Ct. 
1413, 420 U.S. 982, 43 L.Ed.2d 664. 

ThinH>mty conqdaint 

(1) U.S.-^Skefly 6*1 Co, v. Ziimncmmn, C.A.Kan., 
332 F.2d 618. 

Certification of q)peal by district court 
U.S.—Pettit V. American Stock Exchange, D.C.N.Y., 
217 RSupp. 21. 

Deniai of modon to strike class action 
U.S.—^Thill Securities Corp. v. New Yoric Stock Ex¬ 
change, C.A.Wis.. 469 F.2d 14. 
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22,5. U.S.—American Smelting & Rriining Co. v. 
United Steelworkers of America, AFL-CIO, CA. 
Ind., 271 R2d 802. 

22.15. U.S.—Local 179, United Textile Workcrs of 
America, AFL-CIO v. Federal Paper Stock Co., 
C.A.MO., 461 R2d 849. 

Opportmiity to amend 

(1) U.S.—Dockery v. Dockery. C.A.Cal., 437 R2d 
898—Conway v. Slaughter, C.A.CaI., 440 F.2d 1278, 

Rule limited 

U S.—Conway v. Slaughter, C.A.Cal., 440 R2d 1278. 
22,29. US.—Robert Stigwood Group T.itnited v. Hur- 
witz, C.A.N.Y., 462 F.2d 910. 

22,25. U5.—Rkhardscm v. U.S., CA.Alaska, 336 
R2d 265. 

22.39. U.S.—Epton V. Hogan, C.A.N.Y., 355 F.2d 
203—Jadcsoo v. Nelson, C.A-Cal., 405 F.2d 872. 
23. U.S.—Gille^ V. U.S. Sted Corp., Ohio, 85 S.Q. 

308, 379 U.S. 148, 13 LEd.2d 199. 

D.C.—Slavitt V. Meadcr, C.A., 278 R2d 276, 107 U.S. 
App.D.C 396, cert den. 81 S.Ct 70, 364 U.S. 831, 

5 LEd,2d 57. 

Dismissal of complaint for lack of jurisdiction 

U5,—Befl V. U5., D.CKan., 31 RR.D. 32. 

Fanure to state dabn for relief 

(3) Other instaiKtes. 

U.S.-^»biiBps V. Nash, CA.IIL, 311 F.2d 513, cert. den. 

83 S.Q. 1700, 374 U.S. 809. 10 L.Ed.2d 1033— 
Dodd V. Spokane County, Wash., C.A.WadL, 393 
R2d 330. 

Election to stand on complaint 
(3) Other instances. 

U.S.—I^iane v. Altenburg, C.A.DI., 297 F.2d 515— 
Rail-Tiaikr Co. v. ACF Industries, Inc., C.A.I1I., 

358 F.2d 15. 

Modon for a raend ed and additional fUtdings not 
required 

U.S.r—Keohane v. Swarco, Inc., C.A.Ohio, 320 F.2d 
429. 
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§ 290(15). -Intervention and In- 

terpleader 

Library References 
Federal Courts <s=^587. 
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24. U.S.—Roach v. Oiurchman, C.A.Iowa, 457 F.2d 

noi. 

D.C.—Flight Engineers’ Intem. Ass’n, EAL (Hiapter, 
AFL-cIO V. National Mediation Bd., C.A, 338 
F.2d 280, 119 USApp.D.C 171. 

24. Partial interventioii 

U.S.—Equal Employmcnt Opportunity Conunission v, 
American Tei. & Tei. Co., C.A.Pa., 506 F.2d 735. 
25.5. U.S.—Lipsett v. U.S., C.A.N.Y., 359 F.2d 956 
—Martin v. Kalvar Corp,, C.A.La„ 411 F.2d 552 
—Bums V. Board of School Com’rs of City of 
Indianapolis, Ind., C.A.Ind., 437 F.2d 1143. 

D.C.—Hodgson v. United Mine Workers of America, 
C.A., 473 F.2d 118, 153 U.S.App.D.C. 407. 

25.10. U.S.—Stoudcnmire v. Braxton, C.AFla., 299 
F.2d 846—Levin v. Ruby Trading Corp., C.A. 
N.y.. 333 F.2d 592. 

26. U.S.—Union Central Life Ins. Co. v. Hamilton 
Steel Products Inc., CA.Ifl., 374 F.2d 820—Mar¬ 
tin V. Kalvar Corp., C.A.La., 411 F.2d 552—Span- 
gler V. U.S., C.A.Cal., 415 F.2d 1242—Petuskcy v. 
Rampton, C.A.Utah, 431 F.2d 378 cert. den. 91 
S.Q. 882, 401 U.S. 913, 27 L.Ed.2d 812-Weiser 
V. White, C.A.Tex., 505 F.2d 912, cert. den. 95 
S.Q. 1998, 421 U.S. 993, 44 LEd 2d 482. 

D.C—Interstate Broadeasting Co. v. U.S., C.A., 286 
F.2d 539, 109 U.S.AppD.C. 255—Nuesse v. 
Camp., C,A., 385 F.2d 694, 128 U.S.App.D.C 172. 
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25.5. U.S.—Brennan v. Silvergate Dist. Lodge No. 50, 
Intem. Ass’n of Machinists and Aerospace Work- 
ere, AFL-CIO, C.A.Cal.. 503 F.2d 800. 

28. U.S.—Guy v. Qtizens Fidelity Bank & Tnist Co., 
C.A,Ky., 429 F.2d 828. 

29. U.S.—New Amsterdam Cas. Co. v. U.S. for Use 
of Carpenter Plumbing Co., C.A.Ga., 272 F.2d 
754—First Nat. Bank in Dodge City v. Johnson 
County Nat. Bank & Tnist Co., CA.Kan., 331 
F.2d 325—Thompson v. American Airlines, Inc., 
CA.Tcx., 422 F.2d 350—Guy v. Cltizens Fidelity 
Bank & Tnist Co^ CA.Ky., 429 •F.2d 828. 

§ 290(16). -Abatement or Reviv- 

al of Aetion 

Library References 
Federal CJourt& «=»600. 

§ 290(17).-Evidence, DiscQvery, 

and Similar Matters 

Library References 
Federal Courts «=»694. 
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Reviewable decisions with respect to 
evidence are those which deal with ad- 
missibility or competence of evidence 
sought to be introduced.^‘-^° 

31.30. . U.S^Ridgway Nat. Bank v. Norih Am. Van 
Lines, Inc., CA-Pa., 326 F.2d 934. 

31.50. U.S.—Horvath v. Lctay, C.A.N.Y., 343 F.2d 
463—American Exp. Waiehousing Limited v. 
Transamerica Ins. Co., CA.N.Y.S., 380 F.2d 277 
—Borden Co. V. Sylk, CAJPa., 410 F2d 843- 
Subscription Tclevirion, Ino. v. U.S. Dist Court 
for Central Dist. of CaL, C.A.CaL, 430 F.2d 957— 
Gosa V. Securities Inv, Ck)., CA.La., 449 F.2d 
1^30—Browning Debenture Holders’ Committee 
V. DASA Corp., 524 F.2d 811. 


D.C.—English v. Cunningham, C.A., 282 F.2d 838, 108 

U. S.App.D.C 355—U.S. v. Anderson, C.A., 464 
F.2d 1390, 150 U.SApp.D.C 336. 

Order held appealable 

U.S.-Ochsner v. Miliis, CA.Ky., 382 F.2d 618—Carr 

V. Monroe Mfg Co., C.A Miss., 432 F.2d 384, cert. 
den. 91 S.Ct. 456, 400 U.S. 1000, 27 LEd.2d 
451—Dixon v. 80 Pine St Corp, C.A.N.Y., 516 
F.2d 1278—In re Rubin, CA.Tex., 679 F.2d 29. 

Nonparties 

U.S.—David v. Hooker, Ltd., C.A.Cal.. 560 F.2d 412. 

Sanctions 

U.S.—David v. Hooker, Ltd., CA.CaL. 560 F.2d 412. 

However, an order imposing preclur 
sionary and monetary sanctions for 
noncompliance with discovery orders is 
final and an appealable order.^* ’^ 

31.55. U.S.—State pf Ohio v. Arthur Andersen & 
Co., C-A-Colo., 570 F.2d 1370, cert. den. 99 S.Ct. 

114, 439 U.S. 832, 58 L.Ed.2d 129. 

32. U.S.—Reisman v. Caplin, DistCkil., 84 S.Q. 508, 
375 U.S. 440, 11 LEd.2d 459. 

D.C.—U.S. V. American Tei and Tei. Co., C.A., 642 
F.2d 1285, 206 U.S.App.D.C 317. 

Bank records; plea of piiiril^ 

(2) Other statements. 

U.S.—City Nat. Bank of Sylacauga v. St Paul Fire & 
Manne Ins. Co., CA.Ala., 408 F.2d 371. 

Order directing compKance with Intemal Reve> 
nue summons 

U.S.—D.I. Operating Co. v. U.S., CA.Nev., 321 F.2d 
586—U.S. V. Harrington. C.A.Vt, 388 F.2d 520— 
U.S. V. Solomon, C.A.Fla., 437 F.2d 110. 

Order granting limited discorery in patent inter- 
ference 

U.S.-Natta v. Hogan, C.A.Okl.. 392 F.2d 686. 

Under collateral order dbetrine 
U.S.—In re Grand Jury Subpoena for New York State 
Income Tax Rcoods, CA.N^Y., 607 F.2d 566. 

32J5. Order denying motion to produce doc¬ 
umenta 

U.S.—Natta v. Zlctz, C.A.in., 379 F.2d 615. 

Attomey-client privilege 

U.S.—In re Grand iury investigation of Occan Transp., 
CA., 604 F.2d 672, 196 U5:App.D.C 8, cert. den. 
100 S.Q. 229, 444 U.S. 915, 62 L.Ed.2d 169. 

33. U.S.—Theriault v. U.S., CA.Cd., 503 F.2d 390, 
on remand, D.C., 395 F.Supp. 637—L^al Aid 
Soc. of Alameda Co. v. Dunlopv CA.Cal., 618 
F.2d 48. 

Expenditure of money iikiaferial 
U.S.—Paramount Film Distributing (3orp. v. Qvic Cen- 
ter Theatre, Inc., CA-Utah, 333 F.2d 358. 

Inspection and copying 

U.S.—Louie V. Camevale, C.'A.Cal., 443 F.2d 912. 
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36i. U.S.—Continental Oil Co. v. US., CA.Ariz., 
330 F.2d 347, 9 A.L.R.3d 1413—Cbvcy Oil Co. v. 
Continental Oil Co., CA.Utah, 340 F.2d 993, cert. 
den. 85 S.Ct. 1110, 380 U.S. 964, 14 L.Bd.2d 
155—N.L.R.B. eX rd. International Union of 
Elee., Radio & Mach. Woriters, AJFL-CIO v, (Con¬ 
solidated V^um Corp., CA.N.Y., 395 F,2d 416. 

Denial of cUim of statutory prh^ege made on 
behalf of state ^ 

UJS.—<3arr v. Monroe Mfg. Co, CA.Miss., 431 F.2d 
384, cert den. 91 S.Ct 456, 400 U.S. lOOO, 27 
L.Ed.2d 451—Feara v. Burris Mfg. Co., CA.Mlss.. 
436 F.2d 1357. 

36.10. U.S.—Hof& v. US, CA.Fla., 309 F,24 680, 
cert den. 83 S.a 147, 371 U.S. 878, 9 L.Ed.2d 

115. ' 

D.C.—Westinghouse Elee. Corp. v. Qty of Burlington, 
Vt, CA.. 351 F.2d 762. 122 U.S.App.D.C 66, on 
remand, D.C., 246 F.Supp. 839. 
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Ord^ held appealable 

U.S.—Horizons Titanium Cbrp. v, Norton Co., C.A. 
Mass., 290 F.2d 421. 

36.15. U.S.—U.S. v. Ryan, Cal., 91 S.C^ 1580, 402 
U.S. 530, 29 L.Ed.2d 85, mand. conf. to 444 F.2d 
1095. 

In re Grand Jury, CA.Pa., 619 F.2d 1022. 
Order reguiring compliance with subpoena pri(n' 
to contempt 

U.S.—Gross v. G.D. Scarle & Co., CA.N,J., 738 F.2d 
600, declining to follow Covey Oil Co. v. Continen¬ 
tal Oil Co.. 340 F.2d 993. 

36JiO. U S.—In re Grand Jury Investigation of Viola- 
tions of 18 U.S C § 1621 (Peijury), C.A.N.Y., 318 
F.2d 533, cert. den. 84 S.Ct 25, 375 U.S. 802, 11 
L.Ed.2d 37—Lampman v. U.S. Dist <2ourt for 
Central Dist. of Cal., CA.Cal., 418 F.2d 215, cert. 
den. 90 S.Ct 926, 397 U.S. 919, 25 L.Ed.2d 100, 
and 90 S.O. 943, 397 U.S. 935, 25 L.Ed.2d 115, 
reh. den. 90 S.Q. 1116, two cases, 397 U.S. 1003, 
25 L.Ed.2d 416. 

37. U.S.—U.S. V. Fried, CA.N.Y., 386 F.2d 691. 

Ordinarily, a nonparty may appeal 
either a contempt order or a discovery 
sanction before final judgment in the 
underlying action if the order or sanc¬ 
tion is directed at him,^’ * but the rule 
of appealability is not applicable if 
there is a substantial congruence of 
interest between the nonparty and a 
party to the action.^” 

37.1 U.S,—In re Coordinated Pretrial Proceedings in 
Petroleum Products Antitrust Litigation, C.A.Cal,, 
747 F.2d 1303, cert. den. 105 S.a 2323, 85 
L.Ed.2d 841. 

37.2 Congruence of interest between attomey 
general and state 

U.S.—In re <2oordinated Pretrial Proceedings in Petrole¬ 
um Products Antitrust Litigation, C,A.C:al., 747 
F.2d 1303, cert, den. 105 S.Ct. 2323, 85 L.Ed.2d 
841. 

37.5. U.S.—U.S. V. Fabric Garment Co., CA.N.Y., 
383 F.2d 984. 

38. U.S.—In re Letters Rogatory Issued by Director 
of Inspection of (jovenunent of India, CA.N.Y., 
385 F.2d 1017. 

Order directing answer to interrogatories held 
not final order 

U.S.—Fomuilabs, Inc. v. Hartlcy Pen Co., C.A.<2al., 
318 F.2d 485, cert dea. 84 S.Ct 352, 375 U.S. 945, 
11 L.Ed.2d 275—Borden Co. v. Sylk, C.A.Pa., 410 
F.2d 843—Gialdc v. Time, Inc., C.A-Mo., 480 F,2d 
1295. 

Other matters relating to answering intmrrogato- 
ries held not appealable 

U.S.—^AlciXander v. Pacific Maritime As8'n, CA.C!aL, 
332 F.2d 266, cert. den. 85 S.a. 150, 379 U.S. 882, 
13 L.Ed.2d 88—U.S. v. McWhirtcr, CA.Tex., 376 
F.2d 102—Childs v. Kaplan, CA.Mo., 467 F.2d 
628. 

Interlocutory 

U.S.—David V. Hooker, Ltd., (;A.CaL, 560 F.2d 412, 

39.5, Denial of motion for retnm or soppres- 
sion of records as not appealable 

U.S.—Hili V. U.S., CA.Cal,, 346 F.2d 175, cert. den. 86 
S.a. 433, 382 U.S. 956, 15 L.Ed.2d 361, reh. den. 
86 S.Ct 6H ^ U.S: 1021, 15 L.Ed.2d 537. 
Motion to sunuress evidrace not appealable 
U.S.—U.S. V.. Piopiscs Known as 608 Taylor Ave., 
Apartment 302, Pittsburgh, Pa., CA-Pa., 584 F.2d 
1297. 

Determination 

U.S.—In re Grand Jury Proceedings, C A.Pa., 604 F.2d 
806. 

Otber orders have been held appeala- 
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39.11. Order deuyiag motion to campel disclo- 
snre 

U.S.—Republic Gear Co. v. Borg-Wamer Corp., CA. 
N.Y, 381 F.2d 551. 

Reqisest to rcTiew proceedings 

U.S.—U.S. ex rd. Davidson v. WiUdnson. CA.Ind.. 618 
F.2d 1215, cert. den. 101 S.Ct. 167, 449 U.S. 862. 
66 L.Ed.2d 79. 

39.15. U-S.—Babcock & Wikox Co. v. Foster Wheel- 
er Corp., D.C.NJ., 54 F.R.D. 474. 

39.25. U.S.—Cimijotti v. Paulsen, C.A..Iowa, 323 
F.2d 716--Mermo v. Hocke, C.A.Cal, 326 F.2d 
687—Honig v. E. I. duPont de Nemours & Co., 
C.A.Fla., 404 F.2d 410—In re Letters Rogatory 
from City of Haugesund, Norway, C.A-Or., 497 
F.2d 378—Shattuck v. Hoegl, C.A.N.Y.. 523 F.2d 
509. 

Manuel San Juan Co. v. American Intem. Un- 
derwnters Corp., D.C.Puerto Rico, 331 F.Supp. 
1050, affd., C.A., 494 F.2d 317. 
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39.45. U.S.—Lash v. Nighosian, C.A.Mass., 273 F.2d 
185, cert. den. 80 S-Q. 610, 362 U.S. 904, 4 
L.Ed.2d 554—U.S. v. McDonald, C.A.N.Y., 313 
F.2d 832—Daly v. U.S., C.A.Minn., 393 F.2d 873. 

39.65. Order to attomey appeaiable 

UlS.—Bouschor v. U.S., CA.Miim., 316 F.2d 451. 

Other orders have been held appeala- 

39.70. Order draying taxpayei^s request for 
pre-enfbrcemeiit discovery 

U.S—U.S. V. Church v. Sdentology of Oalifomia, C.A. 
CaL, 520 F.2d 818. 

§ 290(18). -Dismissal, I>iscon- 

tinuance, or Nonsuit 

Library References 

Federal Courts <s=>589. 

Wesfs Federal Forms § 606. 

40. US.—Langevin v. Chenango Court, Inc., C.A. 
N.Y., 447 F.2d 296—Gosa v. Sccuritics Inv. Co., 
CA.La., 449 F.2d 1330. 

D.C—^Zassenhaus v. Evening Star Newspaper Co., 
CA.. 404 F.2d 1361. 131 U.SApp.aC 384. 

Dismissal on meiits 

U.S.—^Dougall V. Spokane, P. & S. Ry. Co.* CA.Or., 
256 F.2d 601, cert. den. 79 SO. 124, 358 U.S. 883, 
3 L.Ed.2d 112. 

Failare to state cause of action on daim fcnr 
rdkf 

(1) U.S.—^Due V. Tallahassee Theatres, lac., C.A. 

Fla., 833 F.2d 630—^B(*by Jones Garden Apartments, 

Inc. V, Suledci, CA-Fla., 391 F.2d 17Z 

A dfamissal ander fomm non convoiieiis, etc. 

U.S,—U.S. for Use and Benefit of Moshcr Sted Co. v. 
Fluor Coip., CAN.Y., 436 F.2d 383, cert den. 91 
SO. 1623, 402 U.S. 945, 29 L.Ed.2d 114. 

I^aintifrs right of election 

U.S.—222 East Chcstnut St. Corp. v. Laltcfroot Realty 
Corp., CA-m., 256 F.2d 513, cert. den. 79 SCt 
232, 358 U.S. 907, 3 L.Ed.2d 228. 

Formal disclaimer of ^pesl not requisite 

U.S—United Stedwoikers of America, AFL-dO v. 
American Intero. Aluminum Cmp., C-AJFla., 334 
F.2d 147, cert. den. 85 SO. 702, 379 U.S. 991, 13 
L.Ed.2d 611. 

Volmitary dismissal not shown 

U.S—AHied Air Fzdgbt, Inc. v. Pan Am. Wodd Air¬ 
ways, Inc., CA.N.Y.. 393 F.2d 441, cert. den. 89 
SCt, 131, 393 U.S 846, 21 L.Ed.2d 117—Lyons v 
Davoren, CAJMass., 402 F.2di 89C^ cert den 89 
S.Q. 861, 393 U.S, 1081. 21 L.Ed.2d 774. 
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41. US—Rmien v. News Syndicaic Co., C.A.N.Y., 
385 F.2d 818—Carr v. Gnice, C.A.FIa., 516 F.2d 
502. 

Dismissals witfa or withont prejudice equally 
app&tlable 

U.S.—Allied Air Freight, Inc v. Pan Am. World Air¬ 
ways, Inc., C.A.N.Y., 393 F2d 441, cert. den. 89 
S.Q. 131, 393 US. 846, 21 L.Ed.2d 117. 

42. U.S.—Austracan, (U.S.A.) Inc. v. M/V Lcmon- 
core, CA.Fla.. 500 F.2d 237. 

D.C.—Pons V. Republic of Cuba, C.A., 288 F.2d 879, 
110 U.SApp.D.C 67. 

42.5. U.S.—Smith v. Fairfax County School Bd., C.A. 
Va., 497 F.2d 899. 

Companion aedon peading 

U.S.—Brace v. 0’Neill, CA.Pa., 567 F.2d 237. 

43. U.S.—Grantham v. McGraw-Edison Co., C.A.I11., 
444 F.2d 210. 

44. U.S.—Lohr v. U.S., CA.Fla., 264 F 2d 619, cert 
den. 80 SCt. 51. 361 U.S. 814, 4 L-Ed.2d 61— 
Scboll V. Felmont Oil Corp., C.AKy, 327 F.2d 
697—Ryan v Occidental Petroleum Corp., 577 
F.2d 298. 

46. U.S.—Berlin v. EC. Publications, Inc., C.A.N.Y., 
329 F.2d 541, 9 A.L.R.3d 612, cert den. 85 S.Ct. 
46, 379 U.S. 822, 13 L.Ed.2d 33. 

47. U.S.—Wolfson V. Blumberg, C.A.N.Y., 340 F.2d 
89—^Moblard v. Klippenstein, CA-Mich., 384 
F.2d 994—^Refirigerated Food line, Inc. v. Repub¬ 
lic Industries, Inc., CAAlo., 449 F.2d 756. 

page 857 

49. U.S.—Champagne v. Scblesinger, C.A.I11., 506 
F.2d 979. 

Weber v. Baitle, D.C.RY., 272 FSupp. 201. 
D.C.—English v. Ctmningham, C.A., 282 F.2d 841, 108 
U.S.App.D.C. 358. 

Fla.—Sun Ins. Office, Limited v. Phillips, App., 230 
So.2d 17. 

S^wing that aedon cooid not be sayed by 
mnendineiit 

U.S.—Firdiau v, Diamond Nat Corp., C.A,Cal., 345 
F.2d 269—WUliams v. U.S. CA.Cal., 389 F.2d 35. 

Determination as to reason for delay and ex- 
press direcdon for entry of judgment 
U.S.—Woodby v. Chesapeake & O. Ry. (2o., CA.Mich., 
345 F.2d 668. 

Appeal permitted in disqretkm of court 
U.S.—Hyde v. First and Mercfaants Nat Bank, D.C. 
Va., 41 F.R.a 527. 

§ 290(19). —-Dismissal as to 

Less than AU Parties 

Library References 
Federal Courts <s=>591. 

50.50. U.S.—^Waldron v. Cities Service Co., C.A. 
N.Y., 361 F.2d 671, affd. 88 S.Ct 1575, 391 U.S. 
253, 20 L.Ed2d 569-Green v. Wolf Corp., CA. 
N.Y-, 406 F.2d 291, cert den. 89 S.a. 2131, two 
cases, 395 U.S. 977, 23 L.Ed.2d 766, 
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50.5Z U.S.—Redding v. Wakh, CAPa., 449 F.2d 
1301—Levy v. New York Stock Exchange, C.A. 
Fla., 451 F.2d 591—^McCormick v. Landrieo, C,A. 
La., 469 F.2d 673. 

Yager v. Raisor, D.C.Ind., 211 F.Supp. 551. 
Canse pending as to other defendants 
(1> U.S.—Richards v. Smith, CA,Ga., 276 F,2d 652 
—Mufl V. Ackennan, CA^.Y.. 279 F.2d 25—Ohio 
Cas. tns. Co. v. Mohan, CA-Pa., 350 F.2d 54. 

(3) U.S.—^Mcwgan Drive Away, Inc. v. International 
Brodt of Teamsters, ChaufFeurs, Warehousemen and 
Helpeirs of Ameri», CA-Ind,. 268 F.2d 871, cert den. 
80 S.Ct 199, 361 U5. 896, 4 L.Ed.2d 152. 


One claim or (»use of action 

(1) U.S.—Goldlawr, Inc. v. Heiman, C.A.N.Y., 273 
F.2d 729. 

(3) Other matters. 

U.S.—Jewell V. Grain Dealers Mut. Ins. Co., CA.La., 
273 F.2d 422. 

Individual and corporate defendants 

(2) Other matters. 

U.S.—Banana Distribulors, Inc. v. Wemer, D.C.N.Y., 
375 F.2d 458. 

50,54. U.S.—Lohr v. U.S., CA.Fla., 264 F.2d 619, 
cert. den. 80 S.Ct 51, 361 U.S. 814, 4 L.Ed.2d 61. 
50,56. U.S.—Lohr v. U.S., C.A.FIa., 264 F.2d 619, 
cert. den. 80 S.Ct 51, 361 U.S. 814, 4 L.Ed.2d 61. 
50.58. U.S.—^Johnston v. Cartwright, C.A.Iowa, 344 
F.2d 773—Oswalt v. Scripto, Inc., C.A.Tex., 616 
F.2d 191. 

Dismissal for lack of jnrisdiction 
U.S —Morgan Drive Away, Inc. v. International Broth. 
of Teamsters, Chauffeurs, Warehousemen and 
Helpcrs of Anverica, C.A.Ind., 268 F.2d 871, cert. 
den. 80 S.Ct. 199, 361 U.S. 896. 4 L.Ed.2d 152. 

§ 290(20). -Verdict 

Library References 
Federal Courts «^585. 

page 859 

The denial of defendants motion to 
proceed with trial of his third-party 
claim against another, reduced to a 
claim for attomeys’ fees and disburse- 
ment, after dismissal of the ori^nal 
action, has been held a final decision 
and appealable.^-^ 

50.68. U.S.—PaKaga y. Luckenbach S.S. Co., C.A. 
N.Y., 301 F.2d 403. 

5030. La.—CJiS. cited in Stevens v. Patterson Mcn- 
haden Coqj., App., 191 So,2d 692, 696, writ ref. 
193 So.2d 524, 250 La, 5. 

Appeal nuy be taken 

U.S.—^Nardsse v. niinols Cent. Gulf R- Co., C.A.La., 
620 R2d 544. 

51. U5.—McNeil v. Uhigh Valley R. Co., CA.N.Y., 
387 F.2d 623, cert. den. 88 S.Q. 1638, 390 U.S. 
1040, 20 L.Ed.2d 302. 

52.5. U.S.—ConnoDy v. Wabash R. Co., C.AI11., 342 
F.2d 570. 

§ 290(21). -New Trial, Rehear- 

ing, and Reargument 

Library References 
Federal Courts «=»596. 
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5235. U.S.—Eady v. Foerder, C.A.I11., 381 F.2d 980. 
52.50. U.S.—Esneault v. Watennan S.S. Corp., C.A. 
La., 449 F.2d 1296. 

D.C—Taylor v. Washington Terminal Co., C.A., 409 
F.2d 145, 133 US.App.D.C 110, cert den. 90 
S.Ct 93, 396 U.S, 835, 14 L.Ed.2d 85, on remand 
308 F.Supp. 1152. 

5235. U.S.—Pellarino v. Ford Motor Co., C.A.Ohio, 
424 F.2d 241—Compagnie Nationale Air France 
v. Fort of New York Authority, CA.N.Y., 427 
F,2d 951—Richardson v. Communications Wprk- 
ers of America, C.A.Nd)., 469 F.2d 333, cert den. 
94 S-Q. 38, 414 U.S. 818, 38 L.Ed,2d 50. 
Ariz^-Cano v. Neill, 473 P.2d 487, 12 AritApp. 562. 
D.C.—^Desmond v. Robertson, App., 211 A.2d 775. 
La.—CJJS. cited in Stevens v. Patterson Menhaden 
Corp., App:, 191 So.2d 692, 696, writ ref. 193 So.2d 
524, 250 La. 5. 
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New trial on court’s own motion 

(2) U.S.—Gilliland v, Lyons, C.A.Cal., 278 F.2d 56 

—Demeretz v. Daniels Motor Freight, Inc., CA.Pa,, 

307 F.2d 469. 

52.60. U.S.—Allied Chemical Corp. v. Daiflon, Inc., 
101 S.Ct. 188, 449 U.S. 33, 66 L.Ed.2d 193. 
Gilliland v. Lyons, - C.A.Cal., 278 F.2d 56— 
Thom V. Parkland Chevrolet Co., C.A.N.C, 416 
F.2d 95—Compagnie Nationale Air France v. Port 
of New York Authority. C.A.N.Y., 427 F.2d 951. 

Order appealable where entered without author- 
ity 

U.S.—Central Microfilm Service Corp. v. Basic/Four 
Corp., C.A.MO., 688 F.2d 1206, cert. den. 103 S.Ct. 
1191, 459 U.S. 1204, 75 LEd.2d 436. 
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52.65. U.S.—Bigart v. Goodyear Tire & Rubber Co., 
CA.Vt., 361 F.2d 317. 

52.75. U.S.—Mercer v. Theriot, C.A.La., 316 F.2d 
635, revd. on oth grds. 84 S.Ct. 1157, 377 U.S. 
152, 12 L.Ed.2d 206, rch. den. 84 S.Ct. 1643, 377 
U.S. 973. 12 L.Ed.2d 743—Weir v. U.S., C.A 
Ark., 339 F.2d 82—Paluch v. Erie Lackawanna R. 
Co., CA.N.J., 387 F.2d 996. 

Verdict ^ainst wei^t of evidence 

U.S.—Contomo v. Flota Mercantc Grancolombiana, 

S.A.. C.A.N.Y., 278 F,2d 719—Fischer v. U.S., 
C.A.Md., 318 F.2d 417. 

52.80. U.S.—Chica^ & N.W. Ry. Co. v. Britten, 
C.A.Neb., 301 F.2d 400. 

52.85. U,S.—Chicago & N.W. Ry. Co. v. Britten, 
C.A.Ncb., 301 F.2d 400—Cbnney v. Erickson, 
C.A.Wis., 317 F.2d 247—North Texas Producers 
Ass’n v. Mctzger Dairies, Inc,, C.A.Tex., 348 F.2d 
189, cert. den. 86 S.O. 545, 382 U.S. 977, 15 
L.Ed.2d 468—Lecklikner v. Tran^dina Compa- 
nia Naviera, S.A., C.A.Pa„ 390 F.2d 179—Gracc 
Lines, Inc. v. Motlcy, C.A.N.Y., 439 F.2d 1028. 

D.C.—Desmoiid v. Robertson, App., 211 A.2d 775. 

52.90. U.S.— Preble v. Johnson, C.A.OkL, 275 F.2d 
275—Wheatlcy v. Beetar, C.A.N.Y., 637 F.2d 863, 
app. after remand 679 F.2d 1037. 
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53. U.S.—Cooper v. Midwcst Feed Products Co., 
C.A,Mo., 271 F.ld 177—Tsw v. Rosenthd, C.A. 
Miim., 297 F.2d 614. 

Motion in altemative 

(2) pther matters. 

U.S.—State Farm Mut. Auto. Irn. Co. v. Hinds, C.A. 
Ala., 277 F.2d 441-rSilverii v. Kramcr, C.A.Pa., 
314 F.2d 407—Wagner V. Burlington Industries,, 
Inc., C.A.Tenn., 423 F.2d 1319. 

Conditional order 

(2) Othcr instanocs. 

U.S.—Rothschfld v. Drake Hotd, Inc., C.A.I11., 397 
F.2d 419—Wiggs V. Courshon, G.A.Fla., 485 F.2d 

. 1281. 

54. Jurisdiction of trial court 

U3.—Cooper v. Midwcst F«s«l Products Ca, C.A.Mo., 
271 F.2d i77—Tsai v. Rosenthal, C.A.Minn., 297 
F.2d 614—Demereta: v. Daniels Motor FWght, 
Ina, CA.Pa., 307 F.2d 469. 

54.5. U.S.—Oswald v. Cruz, C.A.Guam, 289 F.2d 
’ 488—Chicago & N.W. Ry. Co. v. Britten, C.A. 

Neb., 301 F. 2 d 400. 

54.10. U.S.—Mercer v. Theriot,' C.A.La., 316 F.2d 

> 635, revd. on oth, grds, 84 S.Ct. U57, 377 U.S. 

152, '12 UEd.2d 206, reh. den. 84 S.Ct. 1643, 377 
U.S. 973, 13 L.Ed.2d 743. 
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55.5. U.S.—Paluch v. Erie Lackawanna R Co., C.A. 
NJ., 387 F.2d 996—Cowger v. Amold, C.A.Pa., 
460 F.2d 219—Serzysko v. Chase Manhattan 
Bank, C.A.N.Y., 461 F.2d 699, cert den. 93 S.C^ 
173, 409 U.S. 883, 34 L.Ed.2d 139, reh. den. 93 
S.Ct. 470, 409 U.S. 1029, 34 L.Ed.2d 324. 


55.10. D.C.—Piatek v. Government Services, Inc., 
C.A., 296 F.2d430, III U.S.App.D.C. 308. 

56. U.S.—Metal Fabricators, Inc. v. Granite City 
Steel Co., CA.MO., 357 F.2d 175—Brewster v. 
U.S., C.A.Fla.. 423 F.2d 1061. 

Motion in essence petition for rehearing 
(2) U.S.—Walker v. Bank of Amenca Nat Trust and 
Sav. Ass'n, C.A.Cal., 268 F.2d 16, cert. den. 80 S.Ct. 
211, 361 U.S. 903, 4 L.Ed.2d 158, reh. den. 80 S.Ct. 
367, 361 U.S. 941, 4 L.Ed.2d 361. 

Where motion to correct memorandam and or¬ 
der of dismissal^ etc. 

U.S.—Walker v. Bank of America Nat. Trust and Sav. 
Ass’n, C.A.Cal.. 268 F.2d 16. cert. den. 80 S.Q 
211, 361 U.S. 903, 4 L.Ed.2d 158, reh. den. 80 S.Ct. 
367, 361 U.S. 941, 4 L.Ed.2d 361. 

Rnle not appUcable 

U.S.—Richey v. Wilkins, C.A.N.Y., 335 F.2d 1. 

57. U.S.—Herbert Rosenthal Jewelry Corp. v, Gross- 
bardt, C.A.N.Y.. 428 F.2d 551. 

DeLorenzo v. Federal Deposit Ins. Corp, DC 
N.Y., 268 F.2d 378. 

Reason for nile 

U.S.—Spampinato v. M, Breger & Co., C.A.N.Y., 270 
F2d 46. cert. den. 80 S.Ct. 409, 361 U.S. 944, 4 
L.Ed.2d 363, rch den 80 SQ. 597, 361 U.S 973, 4 
LEd.2d 553. 

Denial may be appealable if new matter present- 
ed after ori^nal argiunent 

U.S.—Maryland Tuna Corp. v. MS Benares, C.A.N.Y., 
429 F.2d 307. 

§ 290(22). -Order or Judgment 

Directing Payment of 
Money 

Library References 
Federal Courts <s=»585. 
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59. D.C.—Pons v. Republic of Cuba, C.A., 294 F.2d 
925, 111 U.S.App.D.C. 141, cert. den. 82 S.O. 
406, 368 U.S. 960. 7 LEd.2d 392, reh. den. 82 

S. a. 608, 368‘U.S. 1005, 7 LEd.2d 548. 

60. U.S.r-Ram v. Paraniount Film Distributing 
Corp., C,A.S.C., 278 F.2d 191—Smith v. U.S.. 
G.A.Iowa, 332 F.2d 731—Kotsopoulos v. Asturia 
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(1) U.S.—Greoiwich Marine, Inc. v. S.S. Alexandra, 

D. C.N.Y., 225 F.Supp. 671. Affd., C.A, 339 F.2d 901. 

(3) U.S.—Rogers v* Schenng Corp,, C.AN.J.. 262 

F.2d 180, cert. den. 79 S.a 1121, 35. U.S. 991, 3 

L.Ed.2d 980. 

8^. U.S.—Rogers v. Schenng Corp., C.A.NJ., 262 
F.2d 180, cert. den. 79 S.a 1121, 359 U.S. 991. 3 
L.Ed.2d 98a 

(jreenwich Marine, Inc. v. S.S. Alexandra, D.C. 
N.Y., 225 F.Supp. 671. Affd., CA, 339 F.2d 901. 

Ordm^ held not appealable 

(1) U.S.—Clark v. Kraftco Corp., CA.N.Y., 447 

F.2d'933. 
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8,40. U.S.—Dickstein v. duPont, C.A.Mass., 443 F.2d 
783. 

8.45. U.S.—American Smdting & Refining Co. v. 
United Stcdworkcrs of America, AFL-CIO, C.A. 
Ind., 271 F.2d 802—Greenstein v. National Skirt 
& Sportswear Ass’n, Inc., C.A.N.Y., 274 F.2d 430. 

8.55. D.C.—Hussain v. Bache & Co., Inc., CA., 562 
F.2d 1287, 183 U.SApp.D.C 339. 

9, U.S.—^American Oil Co. v. McMullin, C.A.Utah, 

433 F.2d 1091. 

10. U.S.—West V. Zurhorst C.AN.y.. 425 F.2d 919. 

Wilcox V. Richmond, F. & P.R. Co., D.CN.Y., 
270 F.Supp, 454. 

12. U.S.—American Mortg. Corp. v, First Nat. 
Mortg. Co., CAm., 345 F.2d 527—21 Turtie 
Oeek Square, Liinited v. New York State Tcach- 
ers' Retircment System, C.A.Tex., 404 F.2d 31— 
West V. Zuihorst, CAN.Y., 425 F.2d 919—Mo- 
basoo Industries, Inc v. Lydick, CA.Cal., 459 
F.2d 959. 

14. U.S.—Farrell v. Ptedmont Aviation, Inc., C.A. 
N.Y., 411 F.2d 812, cert. dcn. 90 S.Ct. 103, 396 
U.S. 840, 24 L.Ed.2d 91. 

15.5. U.S.—Tyson v. State of Ibwa, CA.Iowa, 283 
F.2d 802—^Bynum v. Liberty Nat. Bank & Trust 
Co. of Oklahoma City, C.A.Okl., 338 F.2d 412. 
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15.10. U.S^UA V. 93.970 A<^ of Land, Moye or 
Less, Situate in Ckiok (Dounty, Bl., CAUL, 258 
F.2d 17, cert. den. 79 S.a 354, 358 U.S. 947, 3 


L.Ed.2d 352, revd. on oth. grds., 79 S.a. 1193, 
360 U.S. 328, 3 L.Ed.2d 1275. 

15 JO. U.S.—In re U.S., C.A.Fla., 257 F.2d 844, cert 
den. 79 S.a 234, 358 U.S. 908, 3 L.Ed.2d 228. 
1530. U.S.— U.S. V. Georgia Pac. Corp., C.A.W.Va., 
562 F.2d 294. 

Orders and judgments held appealable 

(1) U.S.-Sykesv. U.S., CAArk., 392 F.2d 735, app. 
afler remand 420 F.2d 324—U.S. v. 341.45 Ames of 
Land, More or Less, Located in St. Louis County, State 
of Minn., CAMinn., 633 F.2d 108, cert den. 101 S.a 
2017, 451 U.S. 938, 68 L.Ed.2d 324. 

D.C.—Loughran v. U.S., C.A, 317 F.2d 896. 115 U.S. 
App.D.C. 196. 

Orders and judgments held not appealable 

(1) U.S.—U S, V. Coof^, CAGa., 277 F.2d 863—In 
re Grand Jury Investigation of Violations of 18 VS.C. 
§ 1621 (Pedury), C.A.N.Y., 318 F.2d 533, cert. den. 84 

S.Ct. 25. 375 U.S. 802, 11 LEd.2d 37—U.S. v. Certain 
Land in City of Paterson, Passaic County, State of N J., 

C. AN.J., 322 F.2d 866. 
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16. U.S.—Wark v. Spinuzzi, CATex., 376 F.2d 827 
—Securities and Exchange Commisrion v. Nafta- 
Un, CAMinn., 460 F.2d 471. 
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22. U.S.—Boeing Co. v. Van Gemert, N.Y., 100 S.a. 
745, 444 U.S. 472, 62 L.Ed.2d 676. 

Garza v. Smith, C.A.Tex., 450 F.2d 790, 

Johnson v. American Airlines, Inc., D.C.Tex., 
531 F.Supp. 957. 

D. C.—Morrow v. District of Columbia, C.A., 417 F.2d 

728, 135 U.S.App.D.C 160, on remand 259 A2d 
592. 

Qvil ri^ts 

U.S.—Stricklin v. Regents of University of Wis., CA. 
Wis., 420 F.2d 1257. 

23. U.S,—U.S. v. Fields, CA.Pa., 425 F.2d 883—U.S. 
V. Alexander, C.A.Minn., 428 F.2d 1169. 

24. U.S.—U.S. V. Alexander, CA.Minn.. 428 F-2d 
1169. 

§ 290(32). Decisions of Intermediate 
Appellate Courts 

Library References 
Federal Courts «»585. 

25. U.S.—Save the Bay, Inc. v. U.S. Army, C.A.Miss., 
639 F.2d 1100. 

Statutory provisions 

(4) U.S.—Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Hclpers, Local 901 v. Editorial “EI 
Imparcial”, Inc,, C.A.Puerto Rico, 300 F.2d 125, 

(6) The act of 1961 terminated the appellate jurisdic- 
tion of the Court of Appcals over the Supreme Court of 
Puerto Rico. 

U.S.—Sccrctary of Treasury of Puerto Rico v. Esso 
Standard Oil Co., (P.R.), CA.Pucrto Rico, 332 
F.2d 624. 
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26. U.S.—Brotherhood of Teamsters, ChaufTeurs, 
Warehousemen and Helpers, Local 901 v. Editori¬ 
al “EI Imparcial”, Inc., C.A.Puerto Rico,. 300 F.2d 
125. 

27.5: U.S^EUison v. CaEfano, CA.Ga., 546 F.2d 
1162. 

§ 291(1). Interlocutory Orders or 
Decrees as to Injunc- 
tions and Receivers 

Library References 

Federal Courts «=»541, 753. 
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29. U.S.-^Ma?sachusetts Ass’’n for Retarded Citizens 
V. King, CAMass., 643 F.2d 899. 
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30. N.Y.—Cokngelo v. Colangelo, 389 N.y.S.2d 76, 
54 A.a2d 1123. 

31, U.S.—Hicks V, Plfiasure House, Inc., Cal., 92 S.Ct. 
5, 404 U.S. 1, 30 L.Ed.2d 1, 

Oliver V. Kalaaiazoo Bd. of Ed., CA.Mjch., 640 
F.2d 782. 

Johnson v. American Airlines, Inc., D.C.Tex., 
531 F.Snpp. 957. 

D.C—Ccanmittee Tot Nuclear R«ponsibiIity, Inc. v. 
Seaborg, C.A., 463 F.2d 796, 149 U.S.App.D.C. 
393. 

Exclusive nature of Expediting Act as controlUng over 
the Interlocutory Appeals Act see supra § 290(1). 

Irr^karabie effect 

(1) U.S.—New England Power Ca v. Asiatic Petrole¬ 
um Corp, C.A.Mass., 436 F.2d 183. 

(2) U.S.—Rodgcrs v, U.S. Steel Corp., C.A.Pa., 541 
F.2d 365. 

Disnissal coiint«‘daim 
(4) An OTder dismissing <mly that part of counter- 
claim resting on particular statute, leaving possibUity of 
secttring fuU extent of rdief prayed for, is not appeeda- 
ble. 

U.S.—^Western Geoi:^ysi(al Co. of Aracn» v. Bolt 
Associates, Inc., C.A.Conn., 440 F.2d 765. 

Fatlure to make ruling as refosal 
U.S.—U.S. V. Lynd, C.A.Miss., 301 F.2d 818, cert den. 
83 S.Q. 187, 371 U.S. 893, 9 L.Ed.2d 125. 

Orders held not witfain statute 
U.S.—Intematiooal Products Corp. v. Koons, C.A. 
N.Y., 325 F.2d 403—City of New Yori v. Interna¬ 
tional Pi^ & Ceramies Corp., C.A.N.Y., 410 F.2d 
295—United Bonding Ins. Co. v. Stein, C.A.Pa., 
410 F.2d 483. 

IhcentiTe to ailarge ciass removed 
U.S.—Cord V. Smith, C.A.Cal, 338 F.2d 516, mand. 
clarified 370 F.2d 418. 

Reason for rule 

U.S.—Gardner v. Westingbouse Broadeasting Co., C.A. 
Pa., 559 F.2d 209, aflfd. 98 S.Q 2451, 437 U.S. 
478, 57 LEd2d 364. 
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32, U.S.—Gi^ V. Citizens Hddity Bank & Trust Co., 
C.A.Ky., 429 F,2d 828—Securities and Exchange 
Commission v. Lincoln Thrift Ass’n C.A.Ariz., 
577 F.2d 600. 
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33,5. U3.—Glen Oaks Utilities, Inc. v. City of Hous- 
ton, C.A.Tex., 280 F.2d 330—^Taylor v. Board of 
Ed. of City School Dist. of City of New Rochellc, 
C.A.N.Y., 288 F.2d 600-Hyde Const Co. v. 
Koehring CO., CA.Okl., 388 R2d 501, cert. den. 
88 S,a. 1654, 391 U.S. 905, 20 L.Ed.2d 419— 
Belknap v. Leary, C.A.N.Y., 427 F.2d 496—JS & 
H Conk. Co. V. Richmond C3oairty Hospital Au- 
th«ity, C.A.Ga., 473 F.2d 212—Meat Price Inves- 
tigators Ass’n v. Spencer Foods, Inc., C.A.Iowa, 
572 F.2d 163. 

Particular orders 

(9) Other orders. 

U.S.—U.S. V. Shaheen, C.A.IU., 445 F.2d 6. 

33.10. U.S.—Bryant v. East Baton Rouge Parish 
School Bd, C.A.La., 466 F.2d 519. 

Particular turders 

(1) U.S.—General Tire & RuWser Co. v. Watkins, 
CA-Md., 331 F.2d 192. cert den. 84 S.Q. 1629, 377 
U.S. 952, 12 L.Ed.2d 498. 

(9) Other orders. 

U.S.—Austin V. U.S., C.A.N.C., 353'F.2d 512-Sccuri- 
and Exchange Commission v. Investment Corp. 
of America, C.A.Ind., 369 F.2d 383—^Tracy v. 
Rt^bins, C.A.S.C, 373 F.2d 13—Madry v. Sorel, 
CA.Fla., 440 F.2d 1329. 

34.5. U,S.—Virginia Nat. Bank v, Com. crf Va. ex rei 
State Corp. Commission, C.A.Va., 448 F.2d 425. 
35. U.S.—Flonda v. U.S., CA.Ark., 285 F.2d 596— 
Miller v. U.S,, C.A.Conn., 403 F.2d 77—Kershner 
V. Mazurkiewicz, C.A.Pa., 670 F,2d 440. 


Refnsal to remove or exdude attomeys 
(2) U S.—Fleischer v. Phillips, C.A.N.Y., 264 F.2d 
515, cert. den. 79 S.Ct. 1139, 359 US. 1002, 3 L.Ed.2d 
1030. 

Statute interpreted in lig^t of policy to dkcour* 
piecemeal ai^peals 

U.S.—World Trcadeways Shippm^ Limited v. Nimpex 
Intem., Inc., CA-N.Y., 373 F2d 860, cert den. 88 
S.Ct 228, 389 U.S. 901, 19 L.Ed.2d 224. 
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41.15. U.S.—Weiss v. Duberstein, C.A.N.Y., 445 
F.2d 1297—Safe Flight Instrument Corp. v. 
McDonnell-Douglas Corp., C.A.Cal„ 482 F.2d 
1086, cert den. 94 S.Ct 843, 414 U.S. 1113, 38 
L.Ed2d 740. 

41. J20. U.S.—Switzeriand Che«e Ass’n, Inc, v. E. 

Home’s Market Inc., Mass., 87 S.Q. 193, 385 
U.S. 23, 17 LEd.2d 23. 

§ 291(2). -Stay of Proceedings 

Library References 
Federal Courts <8=>572, 573. 

41.50. U.S.—Wallace v. Nonnan Industries, Inc., 
CA.Ala., 467 F.2d 824. 

D.C.—^Travel Consultants, Inc v. Travel Management 
Corp., C A., 367 F.2d 334, 125 US.App.D.C 108, 
cert. den. 87 S.Ct 861. 386 U.S. 912, 17 L.Ed.2d 
785. 

42. U.S.—Glen Oaks Utilities, Inc. v. City of Hous- 
ton, C.A.Tex,, 280 F.2d 330—Alexander v. Pacific 
Maritime Ass^n, C.A.Cal., 332 F.2d 266, cert den. 
85 S.Ct 150, 379 U.S 882, 13 L.Ed2d 88—Jen- 
senius v. Texaco, Inc., Marine Dept., C.A.Tex., 
639 F.2d 1342. 

Whether or not a stay of (iourt pro- 
ceodings is an appealable order grant- 
ing or denjdng an injunction depends 
on what proceedings are stayed by 
what court^ ' Grenerally, where a 
court stays a proceeding on its own 
docket, that is not an appealable order, 
but where a court stays a proceeding 
in another court, that stay is con- 
sidered to be an injunction.'^^-^ 

42.1. U.S,—Penoro v. Rederi A/B Disa, C.A.N.Y., 
376 F,2d 125, cert, den. 88 S.Ct, 78, 389 U.S. 852, 
19 L.Ed.2d 122, 676. 

42.2. U.S.—Penoro v. Rederi A/B Disa, C.A.N.Y., 
376 F.2d 125, cert. den. 88 S.Ct 78, 389 U.S. 852, 
19 L.Ed.2d 122, 676. 

42.5. U.S.—Drexier v. Scwthwest Dubos School 
Ck>rp., C.A.Ind., 504 F2d 836. 

D.C.—^Travel Omsultams, Inc. v. Travd Management 
Cojp., C.A., 367 F2d 334, 125 U.S.App.D.C 108. 
cert. den. 87 S.Ct 861, 386 U.S. 912, 17 LEd.2d 
785—Bethlehem Steel Corp. v. CJrace Line, Inc., 
CA., 416 F.2d 1096, 135 U.S.App.D.C 81— 
McSnrely v. Mcaellaii, C.A., 426 F.2d 664, 138 
U.S.App.D.C 187, afp. after remand 521 F.2d 
1024, 172 U.S.App.D.C 364, oo reit 553 F.2d 
1277, 180 U.S.App.D.C. 101, cert is dism- 98 S.Ct. 
3116, 438 U.S, 189, 57 LEd2d 704, app. after 
remand 697 F.2d 309, 225 U.SApp.D.C 67, 67 
A.L.R,Fed. 614, 753 R2d 8«, 243 U.SJ^.D.C. 
270, cert den. 106 S,Ct 525, two c^es, 88 lJEd.2d 
457. 
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42.10. U.S.—J. M. Hubei & Co. v. M/V Plyp, C.A. 
Va.. 468 R2d 166. 

D.Cj—Travd ConsuUants, tnc. v. Travd Mana^ment 
Corp,, C.A.. 367 F.2d 334, 125 U5 .AkxD.C 108, 
cert, den. 87 S.a. 861, 386 U.S. 912, 17 L.Ed.2d 
785. 

A stay of an action for injunctive 
relief may be appealable on ground 


that the stay operates as a refusal of a 
temporary injunction when such refus¬ 
al is tbe essence of what was done by 
the triai court."^^-^ 

43.5. D.C.—DeUinger v. Mitchell, C.A., 442 F.2d 
782, 143 U.S.App.D C 60. 

44. U.S.—^Penoro v. Rederi A/B Disa, C.A.N.Y., 376 
F.2d 125, cert. den. 88 S.Ct 78, 389 U.S. 852, 19 
L.Ed.2d 122, 676—Hart v. Orion Ins. Co., CA. 
Colo.. 427 R2d 528, 

—McSurcIy v. McClellan, CA., 426 F.2d 664, 138 
U.S.App.D.C 187, app. after remand 521 F.2d 
1024, 172 U.S.App.D.C. 364, on reh. 553 F.2d 
1277. 180 U.S.App.D.C 101, cert is dism, 98 S.Ct 
3116, 438 US. 189, 57 L.Ed.2d 704, app. after 
remand 697 R2d 309, 225 U.S.App.D.C. 67, 67 
A.L.R.Fed. 614, 753 R2d 88, 243 U.S.App.D.C. 
270, cert den. 106 S.Ct 525, two cases, 88 L.Ed.2d 
457. 

Rule inupplicable where no proceedings at law 
but only eqnitable 

U.S.—Schine v. Schine, CA.N.Y., 367 F2d 685. 
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44.10. U.S.—Ets-Hokin & Galvan, Inc. v. U.S. for 
Use and Benefit of Albert S, Pratt, Inc., C.A.Anz., 
350 R2d 871—Boeing Co. v. International Union, 
United Auto., Aerospace and Agr. Implement 
Workers of America (UAW, AFL-CIO). C.A.Pa., 
370 R2d 969—Carcich v. Rederi Al/B Nordie, 
C.A.N.Y.. 389 F.2d 692. 

D.C.—Carey v. Carter, C.A., 344 F.2d 567,' 120 U.S. 
App.D.C. 182. 

4420. U.S.—^Warren Bros, Co. v. C::ardi Corp., C.A. 
Mass., 471 F.2d 1304—Wren v. Sletten Const. Co,, 
C.A.Mont., 654 R2d 529—Smoky Greenhaw Cot- 
ton Co., Inc. v, Merrill Lynch, Pierce, Fenner & 
Smith, Inc. CA.Tex., 720 F.2d 1446. 

D.C.—^Travd Consultants, Inc. v. Travel Management 
Corp., C.A., 367 R2d 334, 125 U.S.App.D.C 108, 
cert. den. 87 S.Q. 861. 386 U.S. 912, 17 L.Ed.2d 
785. 

4425. U.S.—Southeastem Enameling Corp, v. Gener¬ 
al Bronze Cdrp., CA.Ala,, 434 R2d 330. 

4420. U.S.—Jos. L Muscarelle, Inc. v, American 
Timber & Trading Co., C.A.Canal Zone, 404 R2d 
467. 

4425. U.S.—Greatcr Continental Corp. v, Schechter, 
C.A.N.Y., 422 R2d 1100. 

§ 291(3). -Transfer of Cases 

Library References 
Feiieral Courts <&=>574. 

45. U.S.—Annor Elevator Co., Inc. v. Phoenix Urban 
Corp,, D.CMass., 493 RSupp. 876. 

47.10. U.S.—Fischer v. Rrst Nat Bank of Omaha, 
CA.Iowa, 466 R2d 511—Wallace v. Nonnan In¬ 
dustries, Inc., C.A.Ala., 467 F,2d 824. 

PoHn V. Conductron Corp., D.C.Pa., 311 RSupp. 
362. 

§ 291(4). — Preliminary oi: Tem¬ 
porary Injunction; Tem¬ 
porary Restraining Or- 
der 

Library References 
Federal Oourts 
page 889 

4720. U2.---Carson v. American Brands, Ihc., Va., 
101 S.Ct 993, 450 U.S. 79, 67 L.Ed.2d 59, on 
remand, CA, 654 R2d 300. 

National Ass^n for Advancement of Colored Peo- 
ple, Lansing Branch v. Lansing Bd. of Ed., C.A. 
Mich., 485 F.2d 569—Plymouth County Nuclear 
Information Committee, Inc. v. Boston Edison Co., 
CA.Mass., 655 R2d 15. 
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D.C.— Dorfmann v. Boozer, C.A., 414 F.2d 1168, 134 
U.S.App.D.C. 272. 

Denial held appealable 

U.S.—Ferrara v. State of La., C.ALa., 443 F.2d 344. 

D.C.—Flight Engineers’ Intem. Ass’n, EAL Chapter, 
AFL-CIO v. National Mediation Bd., C.A, 338 
F.2d 280, 119 U.S.App.D.C. 171. 

Decree not ordinarily disturbed 

U.S.—^Tampa Phosphate R. Co. v. Seaboard Coast Line 
R. Co., C.A.Fla., 418 F.2d 387, cert. den. 90 S.a. 
907, 397 U.S. 910, 25 L.Ed.2d 90, reh. den. 905.0. 
1256, 397 U.S. 1030, 25 L.Ed.2d 543. 

Statute constiued 

U.S.—Gardner v. Westinghouse Broadcasting Co., Pa., 
98 S.O 2451, 437 U.S. 478, 57 L.Ed.2d 364. 

When ayailable 

U.S,—Roberts v. St. Re^ Paper Co., G.AFla., 653 
F.2d 166. 

47.55. U.S.—Austin v. Altman, C.A.N.Y., 332 F.2d 
273—Leslie v. Penn Cent. R. Co., C.A.Mich., 410 
F.2d 750—Smith v. Grady, C.A.Mi8s„ 411 F.2d 
181—Belknap v. Leary, C.A.N.Y., 427 F.2d 496- 
Weintraub v. Hanrahan, CA.I11., 435 F.2d 461— 
Mercury Motor Exp., Inc, v, Brinkc, C.A.Fla., 475 
F.2d 1086, app. after remand 494 F.2d 39—Belo 
Broadcasting Corp. v. Clark, C.A.Tex., 654 F.2d 
423. 

Denial held appealable wh^e order constituted 
“final decision’^ 

U.S.—U.S. V. Wood, C.A.Miss., 295 F.2d 772, cert. den. 
82 S.Ct. 933, 369 U.S. 850, 8 LEd.2d 9—Woods v. 
Wright, C.AAla., 334 F.2d 369. 

Denial held not appealable 

U.S.—Smith V, Jackson State Collae, CA.h^iss., 441 
F.2d 278—Massachusetts Air Pollution ^d Noise 
Abatement Committee v. Brinegar, C.A.Mass,, 499 
F.2d 125. 

Held appealaUe 

U.S.—Nassau County v. Cost of Living Council, Em. 
App., 499 F.2d 1340. 

49. Dissolution of restraining order held ap¬ 
pealable 

U.S.—Petuskcy v. Rarapton, C.A.Utah, 431 F.2d 378, 
cert. den. 91 S.O 882, 401 U.S. 913, 27 LEd.2d 
812. 

50. U.S.—Silva v. Romney, C.A.Mass„ 473 F.2d 287, 
app. aflcr remand 482 F.2d 1282—Belo Broadcast¬ 
ing Corp. V, Clark, C.A,Tex., 654 F.2d 423— 
Smith V. Eggar, C.A.CaL, 655 F.2d 181, 

Determination of appealability, etc. 

(2) Matters held proper for consideration. 

U.S,—Austin V. Altman, C.A.N.Y., 332 F.2d 273. 

Substantial length of time 

(I) D.C,—National Mediation B<L v, Air Line Pilots 

A88’n, Intem., C.A., 323 F.2d 305, 116 U.S.App,D.C. 

300. 

Also, denial of a motion for injunc- 
tive relief taken after full presentation 
by both parties may be appealable.^-^ 

50.5. tr.S.—Dilworth v. Riner, C.A.Miss., 343 F.2d 
226—ITT Lamp Division of International Td. & 
Tei. Corp., v, Minter, C.A.Mass., 435 F.2d 989, 
cert. den. 91 S.O 1526, 402 U.S. 933, 28 L.Ed.2d 
868, reh. den. 92 S.Ct' 27, 404 U.S. 874, 30 
LEd.2d 120—Graham v. Mmter, C.A.Mass., 437 
F.2d 427. 

§ 2191(5). -Vacating Receiver- 

ship 

Library )Refere*ices 
Federal Courts <®=>574. 

52. U.S.—U.S. V. Chelsea Towers, Inc., C.A.N.J., 404 
F.2d 329. 


§ 292(1). In General 
Library References 
Federal Courts «=»541. 
page 890 

54. U.S.—Travelcrs Ins. Co. v. Childs, CA.N.Y., 272 
F.2d 855. 

The Federal Rules of Appellate Pro- 
cedure now govem procedure in ap- 
peals to courts of appeals from district 
courts and the Tax Court of the United 
States; in proceedings in the courts of 
appeals for review or enforcement of 
orders of administrative agencies, 
boaxds, commissions and officers of 
the United States; and in applications 
for writs or other relief which a court 
of appeals or a judge thereof is compe¬ 
tent to give.^-^ 

54.5. F.R.A.P. Rule 1 et seq., 28 U.S.aA. 

Rules by courts of appeals 

F.R.A.P. Rule 47, 28 U.S.CA., expressly authorixes 
each court of appeals to make rules of practice not 
inconsistent with Federal Rules of Appellate Procedure. 

§ 292(2). Presentation and Reserva- 
tion in Lower Court of 
Grounds of Review 

Library References 
Federal Courts «=»611-617. 

5530. U.S.—Skpgen v. Dow Chemical Co., C.A. 
Minn., 375 F.2d 692—Preferred Ins. Exchange v. 
Coshow, C ACal., 444 F.2d 362 
5535. U.S.—U.S. ex rd. Hmsmga v. Gfommanding 
Officw, Armcd Forces Examining and Entrance 
Station, Mmneapdis, Minn., C A Minn,, 446 F.2d 
124. 

56. Washington Gas Ught Co. v. Virginia Elee. & 
Power Co., CA.Va., 438 F.2d 248—Goffv. Conti¬ 
nental Oil Cd., C.A.Tex., 678 F,2d 593, 

D.C.—Leedom v. International Broth. of Elee. Workers, 
Local Union No. 108, APTL-CIO, C.A., 278 F.2d 
237, 107 U.S.App.D.C 357—Dart Drug Corp. v. 
Parke, Davis & Co.. C.A., 344 F.2d 173, 120 
U.S.App.D.C. 79. 

General rule not absolute 

U.S.—Green v. Brown, C.A.N.Y., 398 F.2d 1006. 

Pure question of law 

(2) Other instanccs.' 

U.S.—Foster v. U3., CAN.Y., 329 F.2d 717—Ameri¬ 
can Sur. Co. of New Yorit v. Coblentz, CA.Fla., 
381 F.2d 185, app. after remand 416 F.2d 1059, 
motion gr. 421 F.2d 187—Bartlett-Collins Co. v. 
Surinam Nav. Co., C.A.Okl,, 381 F.2d 546—Com- 
modity Futures Trading Com’n v. Co Petro Mar- 
keting Group, Inc., C.ACal., 680 F.2d 573, app. 
after remand C.A., 700 F.2d 1279. > 

FaUure to file cross-appeal not firtal to review 
U.S.—French v. Estelle, CA.5, 696 F.2d 318, leh. den. 
698 F.2d 1216, cert den. 103 S.Q. 2108. 
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563. U3.—Pruett v. Marshall, C.A.Ala,, 283 F.2d 
436—Citron v. Aro Corp..^ C.A.Pa., 377 F.2d 750,, 
cert. den. 88 S.Ct. 473,‘389 U.S. 973, 19 LEd.2d 
466—American Sur. Co. of New York v. Coblentz, 
C.A.Fla., 331 F.2d 185, appt after remand 416 
F.2d 1059, motion gr. 421 F.2d 187—Bartlett-Col¬ 
lins Co, V. Surinam Nav, Co., C.AOkl., 381 F.2d 
546—D. H. Ovennyer Co. v. Loflin, CA.Miss., 
440 F.2d 1213, cert. den. 92 S.a. 87, 404 U.S. 
851, 30 L.Ed,2d 9a 

D.C.—^In re Elmore, CA., 382 F.2d 125, 127 U.S.App. 
b.C. 176. 


56.10. U.S.—Pruett v. Marshall, CA.Ala., 283 F.2d 
436—Blier v. U.S. Lines Co., C.AN.y., 286 F.2d 
920, cert den. 82 S.Q. 32. 368 U.S. 836, 7 
L.Ed.2d 37—Ramsey v. Travelcrs Ins. Co., C.A. 
S.C., 317 F.2d 300. 

Rule not extended 

U.S.—Andrews v. Olin Mathiesrai Chemical Corp., 
CAIowa, 334 F.2d 422. 

56.15. U.S.—Connor v. Finch, Miss., 97 S.Ct 1828, 
431 U.S. 407, 52 L.Ed.2d 465. 

Nudsen v. Sorensen, CA.Cal., 293 F.2d 454— 
Grccn v. Brown, CAN.Y., 398 F.2d 1006. 

57. U.S.—Bricker v. Cranc, C.A.N.H., 468 F,2d 1228, 
cert den. 93 S.Q. 1368, 410 U.S. 930, 35 L.Ed.2d 
592—Dothard v, RawUuson, Ala., 97 S.Ct 2720, 
433 U.S. 321, 53 L.Ed.2d 786—Rohler v. TRW. 
Inc., C.A.Ind., 576 F.2d 1260—Payne v. McLe- 
more’s Wholesale & Retail Stores, CA.La., 654 
F2d 1130, reh. den. 660 F.2d 497, cert den. 102 
S.Ct 1630, 455 U.S. lOOO, 71 L.Ed.2d 866. 

D.C—Doe v. McMillan, CA. 459 F.2d 1304, 148 
U.S.App.D.C. 280, affd. in part, revd. in part on 
oth. grds., 93 S.Ct 2018, 412 U.S. 306, 36 L.Ed.2d 
912, motion den. 95 S.a 614, 419 U.S. 1043 42 
L.Ed.2d 637. 

Particular actions or daims 
(1) U.S.—^Wilsey-Bennett Trucking Co. v. Frost, 
C A.N.M., 275 F.2d 144—Waddcll v. Bow Corp., C.A. 
N.M., 408 F.2d 772. 

(5) U.S.—^Wiles V. Nationwide Life Ins- Co., C.A. 
N.C., 334 F.2d 296—State Farm Mut. Auto. Ins. Co. v. 
Xaphes, C.A.Vt, 384 F.2d 640. 

(6) C2aims in stockholdcrs’ derivative suit. 

D,C.—Reiter v. Universal Marion Corp., CA., 273 F.2d 
820, 107 U.S.APP.D.C. 6. 

(7) Actions involving Indians. 

U.S.—Torockio v. Chamberlain Mfg. Co., 456 F.2d 
1087, on remand, D.C., 56 F.R.D. 82, affd., C.A., 
474 F2d 1340. 

Question held properly raised below 
U.S.—U.S. by Mitchdl v. Hayes Intem, Corp., CA. 
Ala., 415 F.2d 1038, 
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58.5. U.S.—Nudsen v, Sorensen, C.A.Cai., 293 .F.2d 
454. 
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58.10. U.S.— Textile Banking Co., Inc. v. Rcntschlcr, 
CA.I11., 657 F.2d 844. 

58.15. U.S.—Petty v. Porter, CA-Tenn., 322 F.2d 
308, cert den. 84 S.a 1358, 377 y.S. 948, 12 
L.EdJZd 310~-Country Mut Ins. Co. v. Eastman, 
CALa., 356 F.2d 880—U.S. v. L. N. White & 
Co., C.AN.Y., 359 F.2d 703—Kurdzid v. Pitts- 
burgh Tube Co., CA.Ohio, 416 F.2d 882. 

D.C.—Millcr V. Avirom, CA-, 384 F.2d 319, 127 U.S. 
App.D.C. 367. 

58.20. U.S.—Scott V. Central Commercial Co., C.A. 
Vt, 272 F.2d 781, cert den. 80 S.a. 1241, 363 
U.S. 806, 4 L.Ea.2d 1149—Nudsen v. Sorensen, 
CACaL, 293 F.2d 454—Petty v. Porter, C.A. 
Tenn., 322 F.2d 308, cert. den. 84 8.0. 1358. 377 
U.S. 948, 12 L.Ed.2d 310. ’ * 

D.C. —Milkr v. Avirom, C.A., 384 F.2d 319, 127 U.S. 
App.D.C. 367. 

58.25. U.S.—Goo(£s v. United ' Artists Television, 
Inc., CA.N.Y., 425 F.2d 397. 

58.30. U.S.—Resident Advisory Bd. v. Rizzo, C.A 
Pa., 564 F.2d 126, cert. den. 98 8.0. 1457, two 
435 U.S. 908, 55 L.Ed.2d 499, and 98 S.O. 
1458, 435 U.S. 90«, 55 L.Ed.2d 499. 

58.35. U.S.—Galloway v, Attomey General, C.A.Ga., 

451 F.2d 357. 

D.C.—Miller v. Avirom, CA., 384 F.2d 319, 127 U.S. 

, App.D.C 367. 

60. t.S.—Savage v. McNeany, CA.N.M.. 372 F.2d 
199. 

60.5. U.S.—Myers v. Alvey-Ferguson Co., CAOhio, 
326 F.2d 590—Stanspec Corp. v. Jelco, Inc., C.A. 
Colo., 464 F.2d 1184. 
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60.10. U.S.—Northwest Airlines, Inc. v. Air Lme 
Pilots Ass’n, Intcm, C.A.Minn., 373 F.2d 136, 
cert. den. 88 S.a. 77, 389 U.S. 827, 19 L-EdJZd 
83. 

61. U.S.—U.S. V. DonneUy’s Estate, 90 S.Q. 1033, 
397 U.S. 286, 25 L.Ed.2d 312. 

Guy James Const. Co. v. Trinity Indimries, Inc., 
C.A.TCX.. 644 F.2d 525, mod, on oth. grds. 650 
F.2d 93—Kiamer v. Secretary, U.S. Dept. of 
Anny, C.A.N.Y., 653 F2d 726. 

D.C—Milkr V. Avirom, C.A., 384 F.2d 319, 127 U.S. 
App.D.C. 367. 

Contribntory negiigeace or assmniition of risk 
U.S.—(Juinones v. U^ier Moreland Tp., C,A.Pa., 293 
F.2d 237, on remand, D.C, 199 F.Supp. 758- 
Lowcry v. Ckwisc, C.A.Minn., 348 F.2d 252. 
Fonner adjodkatkm of cause 
U.S.—Schramm v. Oakes, C.A.N.M., 352 F.2d 143— 
Badway v. U.S., C.A.R,I., 367 F.2d 22—^Travekrs 
Indem. Co. v. U.S. for Use of Cotatruction ^«cial- 
tks Co, C.A.C 0 I 0 ., 382 F.2d 103. 

Presentatioc not necessary record com- 

pleteiy negates bodi defenses 
D.C—Kosty V. Lewis, CA., 319 F.2d 744, 115 U.S. 
Ak».D.C. 343, cert, den. 84 S.Ct. 482, 375 U.S. 
964, 11 L.Ed.2d 414. 

Pailnre to mitigate damages 
U S.—Investors Preferred Life Ins. Co. v. Abraham, 
C.A.OkL, 375 F.2d 291. 

Hl^atit? 

U.S.—John R. Lewis Inc. v. Newman C.A.Tex., 446 
F.2d 800. 

Dismissal before resjKmsiYe pleading 
U.S.—Green v. Whhe, C.A.M 0 ., 605 F.2d 376, cert. 
den. 100 S.Ct. 1038, 444 U.S. 1083, 62 L Ed.2d 
767, and 100 S.a. 1060, 444 U.S. 1093, 62 L.Ed.2d 
782, app. after remand CA., 628 F.2d 1126, on 
remand 525 FSupp. 81, affd. 693 F.2d 45, cert. 
den. 103 S.Ct. 2464y 462 U.S. 1111, 77 L.E2d 
1341. 
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61.5. U.S.—Grantbam v. McGraw-Edison Co, 444 
F,2d 210—Altman v. Altman, C.A-Pa., 653 F.2d 
755. 

D.C.—Imperial Ins., Inc. v. Employers’ Liability Assur. 

Corp., CA., 442 F.2d 1197, 143 U.S.App.D.C. 173. 

61.10. U.S.—U.S. V. Pixl<^, C.A.Cal., 285 F.2d 586— 
Badway v. U.S., C.A.R-I., 367 F.2d 22—Langdon 
V. Jackscm, C.A.CaI., 404 F.2d 319—Murphy v, 
Dyer, CA.Colo., 409 F.2d 747, 37 A.L.R.3d 414 
—Kramer v. Secretary, U.S. Dqjt. cf Anny, C.A. 
N.Y., 653 F.2d 726, on remand 623 F.Snpp. 505. 
61J5. Matters coiimd«red 
U.S,—Val Decker Packing Co. v, Com Products Sales 
Co., C.A.OhKV 411 F.2d 850. 
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61,20. U.S.—Pan-American life Ins. Co. v. Alvarez, 
CA-Fla., 374 F.2d 92, cert. den. 88 S.O. 89, 389 
U.S. 829, 19 L.Ed.2d 85—City of North Kansas 
City, Mo. V. Sharp, CA-Mo., 414 F.2d 359—Rus- 
som V. Insurance Co. of North America, C.A. 
Tam., 421 F.2d 985. 

S^^ute of firauds 

(1) U.S.—Islaad Mock Corp. v. JefGerson Const. 
Ovcrscas, Inc., CA Virgin Islands, 349 F2d 322. 
D.O-M31er v. Avirom, CA-, 384 F-2d 319,127 U.S, 
App.D.C 367. 

(3) Qnestion considaxd where absencc of signature 
oa puidiase order urged from begirming. 

U.S.—Island Block Corp. v. Jefferson Const (Jverseas, 
Inc., CA.Virgin Islands, 349 F.2d 322. 

61,25. SoTereign immimity 
U5.—McDonald v. State of Illinois, C.A.IU., 557 F.2d 
596, cert dciu 98 S.a 508, 434 U.S. 966, 54 
L.Ed.2d 453. 

,, U5.—Lewis v. BT Inv. Managers, Inc., 100 S.a 
2009, 447 U.S. 27, 64 UEd.2d 702. 

Frommhagen v. Klein, CA.CaI., 456 F.2d 1391. 


Constitotioiiality cocsidered 
U.S.—Federal Election Commiffiion v. Lance, CA.Ga., 
635 F.2d 1132, app. dism., cert. den. 101 S.Ct. 
3151, 453 U.S 917. 69 L-Ed.2d 999. 

Qnestion raising dne process considered 

U.S.—Gomes v. Williams, CAN.M.. 420 F.2d 1364. 

62.5. U.S.—Connecticut General Life Ins. Co. v. 
Breshn, C.AFIa., 332 F.2d 928—United Steel- 
workers of America v. CCI arp., C.AOkl., 395 
F.2d 529, cert. den. 89 S.Ct 627, 393 U.S. 1019, 
21 LEd.2d 564—Wratchford v. S. J. Graves & 
Sons Co., C.A.Md., 405 F.2d 1061. 
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63. U.S.—Walker v. Omtinental Life & Acc. a., 
C.AAriz., 445 FJd 1072. 

Theory held not dianged 

U.S.—Pritchard v. Liggett &, Myers Tobacco Co., CA. 
Pa., 350 F.2d 479, cert. den. 86 S.Ct. 549, 382 U.S. 
987. 15 L.Ed.2d 475, am. on oth. grds., C.A., 370 
F.2d 95, cert den. 87 8.0. 1350, 386 U.S. 1009, 18 
L.Ed.2d 436. 

64. U.S.—U.S ex rei Huisinga v. Commanding Offi- 
cer, Armed Forces Examining and Entrance Sta- 
tion, Minneapolis, Miim., C.A.Minn, 446 F.2d 
124. 

D.C.—Euresti v. Washington Tcrmmal Co., C.A., 280 
F.2d 629, 108 U.S.App.D.C 81—Pardo v. Wilson 
Line of Washington, Inc., C A., 414 F.2d 1145, 134 
U.S.App.D.C. 249. 

65.5. U.S.—Reliford v. Eastem Coal Corp., C.A.Ky., 
260 F.2d 447. cert. den. 79 S.Ct. 797, 359 U.S. 
958, 3 L.Ed.2d 765—^National Equipment Rental, 
Limited v Stanley, C.A.N.Y., 283 F.2d 600. 

66. U S.—Ansul Co. v. Uniroyal, Inc., C.A.N.Y., 448 
F.2d 872. oert den 92 S.Ct. 680, two cases, 404 
U.S. 1018, 30 LEd.2d 666. 

D.C.—Filmon Process Corp. v Spell-Right Corp., C.A., 
404 F.2d 1351, 131 U.S.App.D.C. 374. 

67. U.S.—Wagner v. Retail Credit Co., C.A.Ind., 338 
F.2d 598—Autrey v. Winiams and Dunlap, C.A 
La., 343 R2d 730, reh. den 346 F.2d 1007— 
Crompton-Richmond Co., Inc. Factors v. Smith, 
C.A.Pa.. 392 F.2d 577. 

69. U.S.—^Tromza v. Tecumseh Products a., C.A. 
Pa., 578 F.2d 601. 
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71. U.S.—Laguna Roy^lty a. v. Marsh, C.A.Tex., 
350 F.2d 817. 

73. Prejudgment interest 

U.S.—Sandoval v. Mitsui Sempaku K.K. Tokyo, CA. 
Canal Zone, 46Q F.2d 1163. 

74. U.S.—Caldwell v. Ogden Sea Tran^rt, Inc., 
CA.Va., 618 F.2d 1037, on remand, D.C, 518 
F.Supp. 1229. 

D.C.—Communist Party of U.s. v. Subversive Activities 
Contrd Bd., C.A., 277 F.2d 78, 107 U.S.App.D.C. 
279, affd. 81 S.Ct, 1357, 367 U.S. 1, 6 L.Ed.2d 625, 
reh. den. 82 S.a 20, 368 U.S. 871, 7 LEd.2d 72. 

Matter hdd propm‘ly presented 

(4) Othcr matters. 

U.S.—McLeam v. Cowen & Co., CA.N.Y., 660 F.2d 
845—Gargiulo v. Ddsole, CA2 (ann-X 769 F.2d 
77. 

page 899 

74.10. U.S.—Bakersfidd City School Dist. of Kem 
aunty V. Boyer, C.A.Cal.. 610 F.2d 621. 

§ 292(3). —- Objections and Mo- 

tions and Rulings There- 
* on 

Library Referendes 
Federal Courts <®=»621-643. 

75. U.S.—Morrow v. Topping, CACal., 437 F.2d 
, 1155—Dimmitt Agri Industrie^ Inc. v. CPC In- 

tem. Inc., C.A,Tcx., 679 F.2d 516, ccrt dcrt 103 


S.Ct. 1770, two cases, 460 U.S. 1082, 76 L.Ed.2d 
344. 

Barlow v. Brunswick Corp., D.C.Pa., 311 
F-Supp. 209. 

Haynes v. U.S., 418 F.2d 1380, 190 a.C. 9. 
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76. U.S.—Colonial Refrigerated Transp., Inc. v. 
Mitchell. C.A.Tex., 403 F.2d 541—Sheppard Fed¬ 
eral Credit Union v. Palmer, CA.Tcx., 408 F.2d 
I359_Howard v. Gonzales, C.A.Tex., 658 F.2d 
352. 

77. U.S.—Blier v. U.S. Lines Co., C.A.N.Y., 286 F.2d 
920, cert. den. 82 S.Ct 32, 368 U.S. 836, 7 
L.Ed.2d 37—Agee v. Lofton, C.A.Iowa, 287 F.2d 
709—Freifield v. Hennesyy, C.A.Pa., 353 F.2d 
97—Nimrod v. Sylvester, C.A.Mass., 369 F.2d 
870—Sheppard Federal Credit Union v. Palmer, 
CA.Tex., 408 F.2d 1369—Taylor v. National 
Trailer Convoy, Inc., C.A.Okl., 433 F.2d 569. 

78. U.S.—Wilson v. Ward Baking Co., CAOhio, 318 
F.2d 674—Segal v. Cook, C.A.Ohio, 329 F.2d 
278—Brotherhood of R. R. Trainmen v. antral of 
Georgia Ry. Co., C.A.Ga.. 415 F.2d 403, cert. den. 
90 S.Ct. 564, 396 U.S. 1008. 24 L.Ed.2d 500. 

D.C.—ammunist Party of U.S. v. Subversive Activities 
antrol Bd., CA., 277 F.2d 78, 107 U.S.App.D.C. 
279, affd. 81 S.a 1357, 367 U.S. 1, 6 L.Ed.2d 625, 
reh. den. 82 S.a. 20, 368 U.S. 871, 7 L.Ed.2d 72. 

When objection timely 

(3) U.S.—Krock v. Electric Motor & Repair Co., 
C.A.Mass., 327 F.2d 213, cert. den. 84 S.Ct 1338, 377 
U.S. 934, 12 LEd.2d 298 

79. U.S.—Nimrod v. Sylvester, C.A.Mass., 369 F.2d 
870—Securities and Exchange Commission v. 
BartWt C.A.Ark., 422 F.2d 475. 

79.5. U.S.—King v. Ford Motor Co., C.A.Ala., 597 
F.2d 436. 

80. U.S.—Curko v. William Spencer & Son, Corp., 
C.A.N.Y., 294 F.2d 410—Avem Trust v. Clarke, 
CA.Ill., 415 F.2d 1238, cert. den. 90 S.Ct 997, 
397 U.S. 963, 25 L.Ed.2d 255—Gay v. P. K. 
Lindsay Co., Inc., C.A.N.H., 666 F.2d 710, cert. 
den. 102 S.a 2240, 456 U.S. 975, 72 L.Ed.2d 849. 
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80.5. U.S.—Meitz v. Garrison, C.A.M 0 ., 413 F.2d 
895—Oglesby v, Blazcr Financial Services, Inc., 
C.A.Ga., 622 F.2d 779. 

80.10. U.S.—Cann v. Ford Motor Co., C.A.N.Y., 658 
F.2d 54, cert. den. 102 S.Ct. 2036, 456 U.S. 960, 
72 L.Ed.2d 484. 

81. U.S.—Williams v, Union Pac. R.R., C.A.Or., 286 
F.2d 50—Davis v. Food Mart^ Inc., C.A.Tex., 334 
F.2d 27—Markel Service, Inc. v. National Farm 
Lines, CA.Okl., 426 F.2d 1123. 

81.5. U.S.—aiodo V. General Waterworks Corp., 
CA.Utah, 380 F.2d 86a cert. den. 88 S.Q. . 562. 
389 U.S. 1004, 19 L.Ed.2d 599. 

Failure to move for directed verdict 
does not preclude a party’s seeking 
review on basis that the . trial court 
erred in not granting its raotion for a 
new trial*^-^® 

81.10. U.S.—Special Promotions, Inc. v. Southwest 
Photos, Ltd„ C.A.Tex., 559 F.2d 430—Jones v. 
Miles. CAGa., 656 F.2d 103. 

82. U.S.—Dale Benz, Inc., antractors v. American 
Cas. a. of Reading, Pa,, C.A.Ariz,, 305 F.2d 
641—amplete Auto Transit, Inc. v. Wayne 
Broylcs Engineering arp„ C.A.Ala., 351 F.2d 
478. 

82.5. U,S.-=-Comraunist Party of U.S. v. Subversive 
Activities antrol B<L, CA., 277 F.2d 78, 107 
U.S.App.D.C 279, affd- 81 S.a. 'l357, 367 U.S. 1, 

6 L.Ed.2d 625, rdt. den. 82 S.a. 20, 368 U.S. 871,' 

7 L.Ed.2d 72. 



FEDERAL COURTS § 292(12) 

Page 908 


36 CJS 123 


§ 292(4).-Nature of Pro- 

ceedings; Consolidation 
of Actions 

Library References 
Pederal Courts <©»612. 

83. U.S.—Lee v. Hodges, C.A.S.C, 321 F.2d 480. 
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84. U.S.—Ikerd v. Lapworth, C.A.Ind., 435 F.2d 197 
—Commodity Futures Trading Commission v. 
Board of Trade of City of Chicago, C.A.I11., 657 
F.2d 124, app. after remand 701 F.2d 653. 

§ 292(5).-Jurisdiction and 

Venue 

Library References 
Federal Courts <©=>622. 

85. U.S.—Peoples Loan & Finance Corp. v. Halbeisen 
Motors Co.. C.A.Ga., 271 F.2d 538. 

Failure to remand remoyed case after determi- 
nation of federal phase 
U.S.—Murphy v. Kodz, CA.Ariz., 351 F.2d 163. 

86. U.S.—Flast V. Cohen, N.Y., 88 S.Ct. 1942, 392 
U.S. 83, 20 L.Ed.2d 947. 

Csibi V. Fustos, C.A.Cal., 670 F.2d 134. 

D.C.—Peoples v. U.S. Dept. of Agriculture, C.A., 427 
F.2d 561, 138 U.S.App.D.C 291. 

Objection held not to biTolye jurisdiction, etc. 
U.S.—Federal Sav. & Loan Ins. Corp, v. Quinn, C.A. 
111., 419 F.2d 1014. 

Lack of jurisdiction of district court on remoyal 
U.S.-—Young Spring & Wire Corp. v. American Guar- 
antce & Liability Ins. Co., D.C.Mo., 220 F.Supp 
222 . 

Issue held raised in lower court 

U.S.—Randall v. Newark Hqusing Authority, C.A.N.J., 
384 F.2d 151, cert. den. 89 S.Ct. 158, 393 U.S 870, 
21 L.Ed.2d 139. 
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87. U.S.—Chicago, B. & Q.R. Co. v, Gty of North 

Kaosas City, Mo;, C.A.Mo., 276 F.2d 932. ■ 

88. U.S.—Rogers v. Batcs, C.A.Neb., 431 F2d 16— 
Albcrt V. Cha^be, C.A,Hawaii, 465 F.2d 367, 

A motion or plea objecting to venue, 
unless venue by statute is itself juris- 
dictional, does not preserve a jurisdic- 
tional issue.®^-^ 

89.5. U.S.—Guardian Title Co. v. Sulracyer, CA. 
Cal., 417 F.2d 1290. 

Where a federal district court ha^ 
jurisdiction of the parties at the time it 
enters jud^ent in a case removed 
from a state court, the validity of the 
removal procedure followed may not 
be raised for the first time on ap- 
peal.«5^‘o 

89.10. U.S.—Grubbs v, General Elee. Ctedit Corp., 
‘ Tex., 92 S.a. 1344, 405 U.S. 699. 31 L.Ed.2d 611 

§ 292(6).-- Parties 

Library References 
Federal Courts «»623. 
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91. U.S.—Summers v. Interstate Tractor & Equip- 
ment Co., CAOr., 466 F.2d 42-Ncwman v. 
Prior, C.A.Va., 518 F.2d 97. 

92. U.S.—Lynn v. Smith; C.A.Pa., 281 F.2d 501. 


Nonjoinder 

U.S.—Compania Trasatlantica Espanola, S-A. v. Melen- 
dez Torres, C.A.Puerto Rico, 358 F.2d 209. 

94. U.S.—Gorsuch v. Fireman’s Fund Ins. Co„ C.A. 
Ariz., 360 F.2d 23—In re Las CoUnas, Inc., C.A. 
Puerto Rico, 426 F.2d 1005, app. after remand 453 
F.2d 911, cert. den. 92 S.Q. 1502, 405 US. 1067, 
31 L.Ed.2d 797. 

Protecting nonparty on courfs own initiatiye 

U.S.—Provident Tradesmens Bank & Trust Co v. Pat- 
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New York Cent. R. Co., CA.Ohio, 361 F.2d 
319—^Wilson v, American Chain & Cablc Co., 
CAJ>a., 364 F.2d 558. 

2330. U.S. —Ludwig V. Marion Laboratories, Inc., 
CAMo., 465 F.2d 114. 
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Procedure of objecting prior to giring of change 
may not preserre error 

U.S.—Dunn v. St. Louis-San Francisco Ry. Co„ C.A. 
Okl., 370 F.2d 681—^Smith v. Greyhound Lines, 
Inc., C.A.N.M, 382 F.2d 190-Great-West Life 
Assur. Co. V Levy, C.A.Colo., 382 F.2d 357— 
Jackson v. Nclson, CA.N.M.. 382 F2d 1016. 
Purpost of rule 

U.S.—Paluch V. Erie Lackawanna R. Co., C.A,N,J., 387 
F.2d 996. 

Fimdamental error 

U.S.—Paluch V. Erie Lackawanna R. Co., CA.NJ.. 387 
F.2d 996. 
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23.52. U.S —Ferrara v. Sheraton McAlpm Corp., 
CA.N.Y., 311 F.2d 294. 

23.54. U.S.—Bamey v. Staten Island Rapid Transit 
Ry. Co., C.A.N.J., 316 F2d 38, cert. den. 84 S.Ct. 
67, 375 US. 826, 11 L.Ed.2d 58—Ratay v. Lin- 
coln Nat. Life Ins. Co., CA.Pa., 378 F.2d 209, 
cert, den. 88 S.Ct 472, 389 U.S. 973, 19 L.Ed.2d 
465, app. after remand 405 F.2d 286—Chicago, 
R.I. & P.R Co., V. Speth, CA.Neb.. 404 F.2d 
291—Delancey v. Motichek Towing Service, Inc., 
C.A.La., 427 F.2d 897. 

General objeetion sufficient 

U.S.—Clappier v. Flynn, CAWyo., 605 F.2d 519. 

23.56. U.S.— Chicago, R.L & P.R. Co. v. Speth, C.A. 

Neb., 404 FOd 291. 

Held insuffident 

(3) Other instances. 

U.S —Arkwright Mut Ins. Co. v. Philadelphia Elee. 

Co., C.A.Pa., 427 F.2d 1273. 

Granting objections but refiisal to hear reasons 
U.S —Southern Natural Gas Co. v. \Wlson, C.A.Miss., 
304 F.2d 253. 

Held suffident 

U.S.—New Orleans & N.ER. Co. v. Hewett Oil Co., 
C.A.Ala,. 341 F.2d 406 

2338. U3.—Standard Oil Co. of CaL v. Perkins, 
CAOr., 347 F.2d 379—Hardware Mut. Ins, Co. 
V. Lukken, C.A.Okl., 372 F.2d 8—Delancey v. 
Motichd: Towing Service, Inc., CA.La., 427 F.2d 
897—Tayior v. Denver & R,G.W.R, Co.,’C,A. 
Colo., 438 F.2d 351—American Nat Bank & 
Trust Co. V, Aetna Ins. Co., C.AI1I., 447 F.2d 
680. 

23.60. U.S.—La Barge Water Wcll Supprfiy Co. v. 
U.S., C.A.MO., 325 F.2d 798—Erwin v. Keck, 
CA-Ky., 351 F.2d 403—Monsma v. Central Mut. 
Ins. Co., CAAlaska, 392 F.2d 49—GiJlentine v 
McKeand, CA.Mass., 426 F.2d 717. 

p^ 923 

23.64. U.S.—Clay v. Greyhound Corp., C.A.Pa., 275 
F.2d 41-tRobie v. Ofgant, C.A.Mass., 306 F.2d 
656—Swift V. Southern Ry. Co;, CA.N.C, 307 
F.2d 315—Davis v. Food Mart, Inc., CA.Tc3t, 
334 F.2d 27—Stjlcs v. Gove, C.AMont, 345 F.2d 
991—Murphy v. Dycr, C.A.C 0 I 0 ., 409 F.2d 747, 
37 AL.R.3d 414-^First Nat. Bank, Hcnrictta v. 
Small Business Administndion, C.ATex., 429 
F.2d 280. 

23.66. U.Sj—P orter v. American Export Lines, Inc,, 
C.A.Pa., 387 F.2d 409—Bogacld v. American 
Mach. & Foundry Co., CAPa., 417 F.2d 400. 

Jackson v. Baldwm-Liroa-Hamfiton Corp., D.C. 
Pa., 252 P3app. 529, ccrt den. 87 S.Ct 189, 385 
, as. 803, 17 L.Ed.2d 117. 

23.ii8. U.S.—Cone v. Benefidal Standard Ufe Ins. 
Co., CAMo., 388 F.2d 456—Martin v. Erie-Lack- 
awanna R. Co., C,AOhio, 388 F.2d 802—Grey v. 
First Nat. Bank in DaDas, CA.Tex., 393 F.2d 371, 
cert. den. 89 S.Ct 398, 393 U.S. 961, 21 L.Ed2d 
374. 
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23.74. U.S.—Ballantine v. Central R. of New Jersey, 
CA.Pa., 460 F.2d 540, cert. den. 93 S.Ct 133,409 
U.S. 879, 34 L.Ed2d 133. 


Motion for directed verdict, etc. 

(2) Other matters. 

U.S.—Traders & General Ins. Co. v. Malitz, C.A.La,, 
315 F.2d 171 

Question properly preserred for review 

(4) Refusal to submit spccial issues. 

US.—First Nat. Bank, Henrietta v. Small Business 
Admmistration, C.A.Tex,, 429 F.2d 280. 

§ 292(15).-TriaI, Verdict, 

Findings, Judgment, 
and Costs 

Library References 
Federal Courts ^633, 634. 
p^e 925 

24. U.S.—Cleary v. Indiana Beach, Inc. C.A.Ind., 275 
F.2d 543, cert. den 81 S.Ct 62, 364 U.S. 825, 5 
L Ed.2d 53—Pennsylvania Nat. Mut Cas. Ins. Co 
V. Nathan, C.ATex., 361 F,2d 18—Cutter v. Cin¬ 
cinnati Union Termmal Co„ C.A.Ohro, 361 F.2d 
637. 

Held not plain error 

(2) Other instances 

U.S.—Nimrod v. Sylvester, CA.Mass., 369 F.2d 870. 

25. U.S.—Braunstein v. Massachusetts Bank & Trust 
Co., C.AMass., 443 F.2d 1281—Young v. Tayior, 
C.A.Utah, 466 F.2d 1329. 

26. US-Altvater v. Battocletti, C.AW.Va., 300 
F.2d 156—^American Mfrs. Mut. Ins. Co. v. Amer¬ 
ican Broadcastmg-Paramount Theatres, Inc., C.A. 
N.Y., 388 F.2d 272, on remand 45 F.R.D. 38, aff. 
after remand 446 F.2d 1131, cert. den. 92 S.Ct. 
737, 404 U.S. 1063, 30 L.Ed.2d 752—Lea v. Cone 
Mills Corp., C.A.N.C., 467 F.2d 277. 

Findings of fact and condusions of law 

(1) U.S.-McMahon v. Canbbean Mills, Inc., CA 

OkL, 332 F.2d 641. 

(7) U.S.—Hidden Splendor Min. Co. v. General Ins. 

Co. of Amenca, C.AN.M., 370 F.2d 515. 

Special yerdict finding 

U.S.—CUnton v. Ingram Corp., C.AMiss., 455 F.2d 
741, cert. den. 93 S.Ct. 333, 409 U.S. 990, 34 
L.Ed.2d 257. 

page 926 

27. U.S.—Anthony v. Community Loan & Inv. Corp., 
CA.Ga., 559 F.2d 1363, reh. den. 564 F.2d 416. 

28. U.S.—Lindbeck v. Wyatt Mfg. Co., CA.Kan., 324 
F.2d 807—aty of Gieeley, Kan. v. U.S., CA. 

• Kan., 335 F.2d 896-U5. v. Cline, C.A.Ariz,, 410 
F.2d 1337-Meadows & Walkcr Drilling Co. v. 
Phillips Petroleum Co., CATcx., 417 F.2d 378— 
Shepard v. General Motors Corp,, CAN.H., 423 
F.2d 406. 

Double recovery conddmd 

U.S.—Hunt V. BP Exjdoratioo Co. (libya) Ltd., D.C. 

Tex., 492 F.Supp. 885. 

Excessiveness of yerdict, etc. 

(2) Other matters. 

U.S.—Vaught V, OiiWs Co., CAN.Y,, 277 F.2d 516. 

Interest 

(1) U.S.—StanSpec Corp. v. Xdeo, Inc., CACob., 

464F.2d 1184. 

(2) U.S.—Stceaberg Const Co. v. Prqiakl Concrete 

Co., CAUtaE 381 F.2d 768. 

29. U.S.—Fergusoo v. Bartek Brewing Co. (Pa.), C.A 
N.Y., 2M F.2d 855—trans World Airlines, Inc. v. 
Shirlcy, CA.CaL, 295 F.2d 678—U.S. v. Village of 
Alsip, CA.II1., 345 F.2d 365, cert den. 86 S.a 
242, 382 U.S. 906, 15 LEd.2d 158—SihaH Busf- 
ness Administratum v. Taubman, C.ACal., 459 
F.2d 991. 

Motion for jQdgm^ 

(3) Other matters- 

U.S.—Woods V. Natitmal Ltfe & Acc. Ins. Co., CA-Pa., 
347 F.2d 760—Chambers v. U.S., CAMa, 357 
F.2d 224—^Berman v. Palatine Ins. Co., CA.I11., 
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379 F.2d 371—A. H. Emery Co. v. Marcan Prod¬ 
ucts Corp., CA.N.Y., 389 F.2d 11, cert. den. 89 
S.Ct. 109, 393 U.S. 835. 21 L,Ed.2d 106 

Fsilore to atilize the procedure spwified by 
Federal Rnles bars appeal 

U.S.—Rohaucr v, Fricdman, CA.Cal., 306 F.2d 933, 2 
A.L.R.3d 1395. 

page 927 

30. tJ.S.—Hanington v. Texaco, Inc., C.A.Tex,, 339 
F.2d 814, cert. den. 85 S.Ct 1538, 381 U.S. 915, 
14 L.E<L2d 435—Kansas City Southern Ry. Co v. 
Caruso, CA.Tcx., 387 F.2d 602. 

31. U.S—U.S. V. United Services Auto. Ass’n, C.A. 
Tex., 431 F.2d 735. cert den. 91 S.Ct. 459, 400 
U.S. 992, 27 L.Ed.2d 440, reh. den. 91 S Ct. 1188, 
401 U.S. 984, 28 LEd.2d 338—Schneider v. Elec¬ 
tric Auto-Life Co., C.A.Ohio, 456 F.2d 366. 

Rigiit to (^ject oot waived 

U.S.—Pennsylvania R. Co. v. Chicago, M. St P. and 
P.R. Co., CA.m., 389 R.2d 67. 

§ 292(16). -Exceptions 

Library References 
Fecieral Courts <s=»635. 

33. U.S.—^Horton v. Moore-McCormack Lines, Inc., 
CA.N.Y., 326 F 2d 104—Woods v Allied Con- 
ccffd Financial Corp. (Del.), C.A.Ga., 373 F2d 
733—Steinhauser v. Hertz Corp., C.A.N.Y., 421 
F.2d 1169. 

D.C.—Mitzner v. Baylks, CLA, 424 F.2d 814, 137 

U. S.App.D,C 326. 

35. U.S,—General Bevcrage Sales Co. v. East-Side 
Winery, CA-Wis., 568 F.2d 1147. 

page 928 

36. «Plain error", ete. 

U.S.—Agee v. Lofton, CAIowa, 287 F.2d 709. 

page 929 

44. Conduct or remarks 

(1) U.S.—Agee v. Lofton, CAIowa, 287 F.2d 709— 
NatiOTal Aviatum Underwritcrs, Inc. v. Fischer, C.A. 
Mirat, 386 F.2d 582. 

page 930 , 

49 . U.S.—Marqucz v. American Export Lines, C.A. 
N.Y., 384 P2d 920—National Aviation Under- 
writers, Inc. v. Fisdier. CAMinn., 386 F.2d 582. 

§ 292(17). -Motions for New 

Trial or Judgment Not- 
withstanding Verdict 

Library References 
Federal Ckiurts <^=»644. 
page 934 

57. U.S.—Necly v. Maitm K. Eby Con^ Co., Colo, 
87 S.a 1072, 386 U.S. 317, 18 L.Ed2d 75, reh. 
den. 87 S.Ct 1366,386 U.S. 1027, 18 L.Ed.2d 471. 

U.S. V. Harue Hayashi, CLAHan/aii, 282 P.2d 
599, 84 AL.R.2d 754—Jenldns v. As^xisbtd 
Transport Inc, CATemt, 330 F2d 706—Woods 

V. National Life & Acc Ins. C!o., CAPa., 347 FJZd 
760—BUeman v. Van Scbaik, CADd., 347 F.2d 
775—Tumer v. Ohman Hotue Corp., CA.Tenn., 
376 F.2d 347. 

Community Hat. Life Ins. Co. v. Insurance Co. 
of North America, D.C.OkL, 52 FR.D. 139. 
Rerirr cotfiwd to ^^plafe ernir” m absence of motion 
fiw new triaL 

U.S.—Wefar V. VS^ CAArit, 339 F.2d «2. 

page 935 

573. U.S.—Trout V. Pennsylvania R. Co., CAPa., 
300 F.2d 826-Jiosepb T. Ryetson & Smi, Inc v. 
K A Ciane & Brother, Inc., CANJ., 417 F.2d 
1263. 


Motion heU sufficient 

U S.—Krolikoswski v, Allstate Ins. Co., CA.Wis., 283 
F.2d 889—Cone v. Bcncficial Standard Life Ins. 
Co., C.A.MO., 388 F2d 456. 

Neccssity for motion 

(1) In general. 

U.S.—Baker v. Dillon, CA.Ga., 389 F.2d 57—Mcad- 
ows & Walker Dnlling Co. v. Phillips Petroleum 
Co., CA.Tex., 417 F.2d 378. 

(2) Excessive or inadequate damages. 

U.S.—Baker v. Dillon, CA.Ga., 389 F.2d 57—Brann- 
stcin V. Massachusetts Bank & Tnist Co., C.A. 
Mass., 443 F.2d 1281. 

D.C.—Ryen v. Owens, C.A., 446 F.2d 1333, 144 U.S. 
App D.C. 332 

(3) Timeliness. 

U.S.—Cone v. Beneficial Standard Life Ins. Co, C.A. 
Mo., 388 F.2d 456. 

Failure to object to the form and 
contents of a formal order on a motion 
for new trial prevents review.^"^* 

57.6. U.S.—Segars v. Atlantic Cloast Line R. Co., 
C.A.S.C. 286 F.2d 767. 

57.10. U.S.—Neely v. Martin K. Eby Const. Co., 
Colo.. 87 S.Ct 1072, 386 U.S. 317, 18 L.Ed.2d 75, 
reh. den. 87 S.a. 1366, 386 U.S. 1027, 18 L.Ed,2d 
471. 

Jackson v. Seaboard Coast Line R. Co., C.A.Ga-, 
678 R2d 992. 

§ 292(18). Parties 
Library References 
Federal Courts <3=»545. 

57.50. U.S.-Diehl v. U.S., C.A.Tex., 438 F.2d 705, 
cert. den. 92 S.Ct. 67, 404 U.S. 830, 30 L.Ed.2d 
59—Duke & Co. Inc. v. Foerster, C.A.Pa., 521 
F.2d 1277. 

58. U.S —U.S, Parole Commission v. Gcraghty, Pa., 
100 S.a. 1202, 445 U.S. 388, 63 L.Ed.2d 479, on 
reraand D.C., 552 F,Supp. 276, aifd. C.A., 719 
F.2d 1199, cert. den. 104 S,Q. 1602. 

Bymim v. Bums, C.AArk., 379 F.2d 229— 
Bryant v. Technical Research Co., CA-Idal», 654 
F.2d 1337. 

§ 292(19). -Appellants 

Library References 
Federal Courts <8=>545. 

59. U.S.—Blassie v. Kroger Co., C.A.Mo., 345 F.2d 
58. 

United States held proper appeOant 

U.S.—U.S. V. Mayton, CAAIit. 335 F.2d 153. 

Change in Rnles 

ProvisioiJS formcrly in FedRuks CivJ>roc. Rulc 74, 
are mw in F.R.A.P. Ruk 3(b), 28 U.S.CA 
59.5. U.S.—McShaae v. U.S.. CACaL, 366 R2d 286 
—Hendeison for and on Bdialf of NX.R.B. v. 
International Union of Operating Engjneers, Local 
701, CAOr., 420 ¥2d 802. 

Under the Federal Rules of Appel¬ 
late Procedure, if two or more persons 
are entitled to appeal from a judgment 
or order of a dktrict court and their 
interests are such as to make joinder 
pracdcable, they may file a joint notice 
of appeal, or may join in appeal after 
filing separate timely notices of ap¬ 
peal, and they may thereafter proceed 
on appeal bs a single ^pellsmt.” 

59.^. FJtAP, Rulc 3<b). 28 UACA 


§ 292(20). -Appellees 

page 937 

64. U.S.—Union Central Life Ins. Co. v. Hamilton 
Steel Products, Inc., C.AI11., 448 F.2d 501. 

§ 292(21). -Intervention 

Library References 
Federal Courts 
page 938 

74.50. U.S.—U.S. V. Ahmad, CA.Pa., 499 F.2d 851. 

75.5. Quantum of interest retimred for inter- 
vmition 

D.C—City of Houston, Tex. v. C.AB., C.A., 317 F.2d 
158, 115 U.S.App.D.C. 94. 

76. U.S.—McKenna v. Pan Am. Petroleum Corp., 

C. A.La., 303 F.2d 778—Blakeney v. Fairfax Coun- 
ty School Bd., C.A.Va., 334 F.2d 239, on remand, 

D. C., 231 RSupp. 1006—Mattice v. Meyer, C.A. 
Neb., 353 R2d 316—Securities and Exchange 
Commission v. Everest Management Corp., C.A. 
N.Y., 475 F.2d 1236. 

page 939 

77.10. U.S.—Intematiwial Union United Auto., 
Aerospace and Agr. Implement Workers of Amer¬ 
ica, AFL-CIO, Local 283 v. Scofidd, 86 S.Ct 373, 
382 U.S. 205, 15 L.Ed.2d 272., 

McKenna v. Pan Am. Petroleum Corp., C.A.La., 
303 R2d 778—San Frandsco-Oakland Newspaper 
Guild V. Kennedy for and on Behalf of NX.R.B., 
C.A.Cal., 404 F.2d 37—U.S. by Mitchdl v. Choc- 
taw County Bd. of Ed., C.AAIa., 417 F.2d 838, on 
remand, D.C., 310 F.Supp. 804—Nichols v, Mobile 
Bd. of Realtors, Inc., C.AAIa., 675 F.2d 671. 

Rule of court as to actions to review ad mini stra- 
tive orders held not to require establish- 
ment of Tenue 

U.S.—Sunray DX Oil Co. v. Federal Power Commis¬ 
sion, CA, 351 F.2d 

§ 292(22). -Transfer or Devolu- 

tion of Interest 

Library References 
Federal Courts <^545. 

82.20. Under 1961 aineiulment to Rule 25, substitu- 
ti<» of successor cf publk: ofEicer is automatic. 

Ffetfcral Rnles rf CSvil Procedure, Rule 25(dXl), 28 

U.S.CJL 

page 940 

82 J5. Federal Rules of Appellate Procedure 

See F.R.AP. Rule 43(c). 28 U.S.C.A. 

§ 292(23). -Death of Party 

. Library References 
Federal CJourts «=»545. 

82.65. U.S.—U.S. V. State of Miss., CA.Miss., 339 
F.2d 679—Devany v. U.S. by Veterans Adminis- 
tration, C.AN.Y., 366 F.2d 807. 

82.70. U.S.— Kingsberry Homcs Corp. v. CoUins, 
C.A.Ala., 347 F.2d 351—Devany v. U.S. by Veter¬ 
ans Administration, CA.N.Y., 366 F.2d 807— 
Gamble v. Thomas, CATex., 655 F,2d 568. 

Substitution by heirs of appellant 

U.S.—Blanchard v. Commonwcalth CMl Co., CATex., 
294 R2d 834, 

Fed^ Rnles of Appdlate Procedure 

See F.RA.P, Rule 43(a), 28 U.S.CA. 

84. U.S,—East V. Crowdus, C.AMp., 302 F.2d 645. 

85. U.S.—Hackitt v. Lockwood, CA.Ari 2 ., 361 F.2d 
499, cert den. 87 S.Ct 396, 385 U.S. 960, 17 
L.E<L2d 305. 
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§ 293(1). In General 
Library References 
Federal Courts o=»651. 
page 942 

96, D.C—Buckky v. Valeo, CA., 519 F.2d 817, 171 
U.S.App.D.C. 168. 

Chan^ in Rnles 

Fed.Rules Civ.Proc. Rule 73, is now F.R.A.P. Rule 3, 
28 U.S.C.A. 

97. U.S.—McFall V. Tooke, C.A.Ky., 308 F.2d 617— 
Equal Employment Opportnnity Commission v. 
University of New Mexico, Albuquerque, New 
Mexico, C.A.N.M.. 504 F.2d 1296—Haffa v. U.S„ 
CA.I11., 516 F.2d 931. 

Notice of appeal gives appellate court jurisdic- 
tion 

U.S,—Donovan v Esso Shippmg Co., C.A.N.J., 259 
F.2d 65, cert. den. 79 S.Q. 583, 359 U.S. 907, 3 
L.Ed.2d 572—Cord v. Smith, C.A.QL, 370 F.2d 
418. 

Filing in Court of Appeals held not fatal 

U.S.—Richey v. Wilkins, C.A.N.Y., 335 F.2d 1. 

97. Oiange in Rules 

Fed.Rules Civ.Proc. Rule 73, is now F.R.A.P. Rule 3, 
28 U.S.C.A. 

page 943 

98. U.S.—Olympie Ins. Co. v. H. D. Harrison, Inc., 
C.A.U., 413 F.2d 973, reh. den. 418 F.2d 669. 

99. U.S.—Olympie Ins. Co. v. H. D. Hamson, Inc., 
CA.La., 413 F.2d 973, reh. den. 418 F.2d 669. 

99.10. U.S.—Richland Knox Mut. Ins. Co. v. Kallen, 
CA-Mich-, 376 F.2d 360. 

99JtO. Change in Rules 
Fed.Rule$ Civ.Proc. Rule 73, is now F.R.AJ?. Rule 3, 
28 U.S.C.A. 

Under the Federal Rules of Appel¬ 
late Procedure an appeal permitted by 
law as of right from a district court to 
a court of appeals shall be taken by 
filing a notice of appeal with the clerk 
of the district court,and failure of 
an appellant to take any step other 
than ^e timely filing of a notice of 
appeal does not affect the validity of 
the appeal, but is ground only for such 
action as the court of appeals deems 
appropriate, which may include dismis- 
sal of the appeal.’^*^** 

99J1. F.R.A.P. Rule 3, 28 U.S.C.A. 

99Jla. U.S.—Hebd v. Ebersole, CA.ia, 543 F.2d 
14. 

F.R.A.P. Rule 3, 28 U.S.C.A, 

page 944 

99.22. U.S.—^Pfizer, Inc. v. Lord, C.A.Minn., 522 
F.2d 612, cert Government of India v. Pfizer, 
Inc., 96 S,Q. 1421. 424 U.S. 950i 47 L.Ed.2d 356» 
and In^oial Govemment of Iran v. Pfizer, lac., 
96 S.Q. 1422, 424 U.S. 950, 47 LEd.2d 356. 

The Federal Rules of Appellate Pro¬ 
cedure now govem the ^manner in 
which an appeal by permission of a 
court of appeals obtained under .28 
U.S.C.A. §, 1282(b) inay be taken. An 
appeal from an interlocutory order cpn- 
taining the statement prescribed by 28 
U.S.C.A. § 1292(b) may be sought by 
filing a petition for permission to ap¬ 
peal wil^ the clerk of the court of 
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appeals within a specified time after 
the entry of such order in the district 
court with proof of Service on ali other 
parties to the action in the district. 
Provision is also made with respect to 
the contents of the petition and answer 
in opposition.’^*^^ 

99J3. US.—Arlmghaus v. Ritenour, C.A.N.Y., 543 
F.2d 461. 

F.R.A.P. Rule 5, 28 U.S.C.A. 

99.24. U.S.—Barfield v. Weinberger, C.A.Ga, 485 
F.2d 696. 

99.28. U.S.—Xerox Cbrp. v. SCM Corp., 534 F.2d 
1031. 

99.36. Notice of appeal held not required 
U.S.—Hadjipateras v. Pacifica, S.A., C.A.Canal Zone, 
290 F.2d 697. 

§ 293(2). Requisites and Sufficiency 
of Notice of Appeal 

Library References 
Federal Courts ®=665, 666. 

1. U.S.—Elfman Motors, Inc. v. Chrysler Corp., CA., 

567 F.2d 1252—Hmison v. Town of Bower 
Mound, C.A.Tex., 679 F.2d 497. 

Change in Rules 

Provisions fonneriy 'in FedJRules Gv.Proc. Rule 
73(b), are now in F.R.A.P. Rule 3(c), 28 U.S.C.A. 

Form of notice of appeal 
F.R.A,P. Rule 3(c), 28 U.S.C.A., States that Form 1 
in the AppeniUx of Forms to Federal Rules of Appellate 
Procedure is a suggested form of a notice of appeal. 

Abusive docnmrats 

U.S.—Theriault v. Silber, C.A.Tex., 574 F.2d 197. 

Signature of appellant 

U.S.—Covington v. Allsbrook, C.A.N,C, 636 F.2d 63, 
cert. den. 101 S.Q. 1990, 451 U.S. 914, 68 LEd.2d 
305. 

1.5. Notice held to be in compliance with re- 
quirements 

U.S.—Cheney v. Moler, C.A.Kan., 285 F.2d 116. 

2. Intent given effect 

U.S.—Hammond v. Public Rnance Corp., C.A.Ga., 568 
F.2d 1362. 

3. U.S.—Maxlthara v. Holt, C.A.Fk., 369 F.2d 940, 

app. after remand 409 F.2d 542. 
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3.15, U.S.—Ruby v. Secrttaiy of U.S. Navy, C.A. 
Cal., 365 F,2d 385, cert. den. 87 S.C. 1358, 386 

U. S. 1011, 18 L.Ed.2d 442: 

Absence of records held fatal to appeal 

U.S.—Smith v. U.S., CACal., 272 F.2d 228, cert den. 

80.S.Ct 868,362 U.S. 954,4 L.Ed.2d 871, reh. den. 
80 S.Ct 1080, 362 U.S. 992, 4 L.Ed.2d 1024. 

4. U.S.—Grcat Lakes Staunp & Mfg. Co. v. Reese 

Finer Foods, Inc.. C.A.I1L, 402 F.2d 346—Davis 

V. Department of Corrections, C.A.CaL, 446 E2d 
644 — Pitts V. Vaughn, C.A.Del., 679 F.2d 311. 

Notice insuffident 

U.S.—In re K.M.A., Inc., CA.Fla., 652 F.2d 398. 
Substantial con^Uance suffident 
(2) Other matters. 

U.S.—Graves v. General Ins. Corp., C.A.N.M., 381 
FOd 517. 

Notidi hel4 niffident 

U.S.--Carter v. CampbdI. CA^Tex., 285 F.2d 68— 
Graves v. General Ins. Corp., C.A.N.M., 381 F.2d 
517—Nissho»Iwai Co., Ltd. v. M/T Stolt Lkra, 
C.A.N.Y., 617 F.2d 907, app. after remand 719 
F.2d 34: 

Determination not for deric 
U.S.*--Gra'ye8 v. General Ins. Corp., C.A.N.M-» 3^81 
F.2d 517. 


4.5. U S.—^Jones v. Chaney & James Const. Co., CA. 
Ala., 399 F.2d 84. 

4.10. U.S.—Foman v. Davis, Mass., 83 S.Ct. 227, 371 
U.S. 178, 9 L.Ed 2d 222, on remand 316 F.2d 254. 

Change in Rules 

Fed.Rules Civ.Proc. Rule 71, is now F.R.A.P. Rule 3, 
28 U.S.CA. 

Intent to appeal 

U.S.—Cel-A-Pak v. Cahfornia Agr. Labor Relations 
Bd., C.A.Cal., 680 F.2d 664, cert. den. 103 S.Q. 
491, 459 U.S. 1071, 74 L.Ed.2d 633. 

4.15. U.S.—Fitzsimmons v. Yeager, 391 F.2d 849, 
cert. den. 89 S.Ct. 154, 393 U.S. 868, 21 L.Ed.2d 
137. 

Smith V. Tinsley, D.CColo., 35 F.R.D. 1. 

5. U.S.—Knuth v. Ene-Crawford I>airy Co-op. Ass'n, 

C.A.Pa., 395 F.2d 420, on remand, D.C, 326 
F.Supp. 48, affd. in part, revd. in part on oth. grds. 
463 F.2d 470, cert. den, 93 S.Q. 966, 410 U.S. 
913, 35 L.Ed.2d 278, on remand, D.C, 58 F.R.D. 
646, affd. 487 F.2d 1394—Jones v. Chaney & 
James Const. Co., C.A.Ala., 399 F.2d 84—^Vigil v. 
U.S., CA.C 0 I 0 ., 430 F.2d 1357. 

6. U.S.—Yanow v. Weyerhaeuser S.S. Co., CA.Or., 

274 F.2d 274, cert. den. 80 S.Ct. 671, 362 U.S. 
919, 4 L.Ed.2d 739—Donovan v. Esso Shipping 
Co., CA.NX, 259 F.2d 65, cert. den. 79 S.Ct 583, 
359 U.S. 907, 3 LEd.2d 572. 

62, U.S.—^Tryforos v. Icanan Devclopment Co,, S.A., 
CA.I11., 518 F.2d 1258, cert. den. 96 S.Q. 887, 
423 U.S 1091, 47 L.Ed.2d 103. 

D.C.—Pasternack v. C. I R., CA., 478 F.2d 588, 155 
U.S.App.D.C 384. 

6.4. Amendment allowed 

U.S.—Preble v. Johnson. C.A.Okl., 275 F.2d 275. 

An ^peal must not be dismissed for 
inform^ity of form or title of the no¬ 
tice of appeal.^-^° 

6 . 10 . F.R.A.P. Rule 3(c), 28 U.S.C.A., as amended in 
1979. 

§ 293(3). -Designation of Par¬ 

ties 

Library References 
Federal Courts ®=>665, 666. 
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6 JO. U.S.—flendry Corp. v. American Dredging Co., 
CA-Fla., 318 F.2d 299—Van Hoose v. Eidson, 
CA.Ky.. 450 F.2d 746. 

Error of designation held not mere irregolarity 

U.S.—Cook & Sons Equiimaent, Inc. v. Killen, Cj\. 

Alaska, 277 F.2d 607. 

Omission held fatal 

U.S.—Cook & Sons Equipmcnt, Inc. v. Killen, C.A. 
Alaska, 277 F.2d 607. 

Striking of naraes 

U.S.—U.S. for Use and Benefit of Browne & Bryan 
Lumbcf Co. v. Ma^husetts Bonding & Ins. Co., 
CA.N.Y., 303 F.2d 823, cert. den. 83 S.Q. 317, 

371 U.S. 942,9 LEd2d 276. rah. den. 83 S.Ct 871, 

372 U.S. 932, 9 L.Ed.2d 736. 

Change in Rnles 

Provisions forraerly in FedRuks Civ.Proc. Rule 
73(b), are now in F.R.A.P. Rule 3(c), 28 U.S.C.A. 
6.26. Change in Rules 
Fed.Rule8 CSvJ*roc. Rule 73, is now F.R-A.P. Rule 3, 
28 U^.CA. 

6.40. UJS.—U.S. at fd, Frederick v, Martin, CA. 
N.Y., 282 FXd 90. 

Some provisions formerly in Rule 
73(b) of the Federal Rules of Civil Pro¬ 
cedure are now in Rule 3(d) of the 
Feclefal Rules of Appellate Proce- 
dure.**-^^ 
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6.45. F.R.A.P. Rule 3(d). 28 U S.C A. 

§ 293(4). -Designation of Judg- 

ment or Part Thereof 
Appealed from 
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6.60. U.S.—Eisenberg v. Smith, C.A.Pa., 263 F.2d 
827, cert. den. 79 S.Ct. 1436, 360 U.S. 918, 3 
L.Ed.2d 1534—Franks v US. Lines Co., CA. 
N.Y., 324 F.2d 126. 

Change in Rnles 

Provtsions fonnerly in Fed.Rules Civ.Proc. Ruic 

73(b), are now in F.R.A.P. Rule 3(c), 28 U.S.CA. 

6.70. U.S.—BlitTstein v. Ford Motor Co., C.A.Ala., 
288 F.2d 738. 

6,75. U.S.—Barta v. Oglala Sioox Tribc of Pinc Ridgc 
Rcservatkm of S.D., C.A.S.D., 259 F.2d 553, cert. 
den. 79 S.Ct. 320, 358 U.S. 932, 3 L.Ed.2d 304— 
Rucknum & Hansen, Inc. Contracting & Matc- 
rial Co., C-A.Ind., 328 F.2d 744—Benenson v. 
U.S., C.A.N.Y., 385 F.2d 26—Scaramucci v. 
Dresscr Industries, Inc., CA.Okl.. 427 F.2d 1309 
—Terkildsen v. Waters, C.AJ^IY., 481 F.2d 201. 

D.C—^Whitehead v. American Sec. & Trust Co., CA., 
285 F.2d 282, 109 U.S.App.D.C. 202—Weedon v. 
Gaden, CA., 419 F.2d 303, 136 U5 ,Ak).D.C. 1. 

Notice held not to limit scope of qq>eat ander 
drcnnistances 

U.S.—Boson V. Rippy, C.A.Tex., 275 F.2d 850. 

Theory not assaied by notice 

U.S.—Fireman’s Fund Ins. Co. v, S.EK. Const Co., 
C.A.OkL, 436 F.2d 1345. 

6.80. U.S.—Donovan v. Esso Shippmg Co., C.A.N.J., 
259 F.2d 65. cert. den. 79 S.Q. 583, 359 U.S. 907, 

3 LEd.2d 572—Yoder v. Nutrena Mills, Inc., 
C.A.Iowa, 294 F.2d 505 

7, U.S.—Qeveland v. Southern Pac. Co., C.A.Or., 436 
F.2d 77. 

7Jt5. U.S. — Maryland Tuna Corp. v. MS Benares, 
CA.N.Y., 429 F.2d 307. 

Not stq> in appellate procedure 

U.S.—^Bancroft Nav. Co. v. Chadale S5. Co., C.A.N.Y., 
349 R2d 527. 
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730, U.S.—Ginsborg v. Ginsburg, C.A.Ari 2 ., 276 
F.2d 94—Holz v. Smullan, CA.I1I., 277 F.2d 58— 
Dtmovan v. Esso Shipping Co., C.A,NJ., 259 F.2d 
65, cert. dea. 79 S.a. 583, 359 U.S. 907, 3 
UEdJZd 572—Lumbermen’s Mut. Ins. Co. v. Mas- 
sachusats Bonding & Ins. Ca, CA-Va., 310 F.2d 
627—U.S. V. Goldbcrg, CA.Pa., 349 F.2d 633— 
Markham v. Holt, C.A.Fla., 369 F.2d 940, app. 
alter remand 409 F.2d 542. 

Appeai from new triai denia! efreettye as frrnn 
“final jndgmmit** 

U.S.—Rcrron v. Rozdle, C.A.Okl., 480 F.2d 282. 

735. U3.—MiHs Mu^ Inc. v. State of Aiiz., CA. 
Ariz., 591 F3d 1278. 

§ 293(5). Time for Taking and Per- 
fecting 

Library References 
Federal Courts <^52-659, 

9. V. Biadstreet Co., CA.N.Y., 312 

F.2d 483, cert. den. 83 S.Ct 1300, 373 U.S. 911, 
10 LJEd.2d 412—Fasder v. Motan, CA-Arir, 576 
FJW 1372r—Hanson v. Town of Flowcr Mound, 
CA-Tex., 679 F.2d 497. 

Prematiire appeals 

UAr-BUmdhard v. Commonweaith Oil Co^ CA-Tex, 
294 F.2d 834—Carpenters Health and Wdfrre 
Fund of Pbfladetphm and ^^dnity v. Kenneth R. 
Ambrose, Inc., C.A.Fa., 665 FJId 466, app. after 
mand 727 F.2d 279. 


Change in Rnles 

FR.A.P. Rule 4(a), 28 U.S.CJ^.., now contains provi- 
sions fonnerly in Fed.Rules Civ.Proc. Rule 73. 

Immediate appeai 

U.S.—Eiuplan Corp. v. Deering Milliken, Inc., D.C. 
S.C, 397 F.Supp. 1146. 

10. US,—Michaels v. Chappell, C.A.Cal., 279 F.2d 
600, cert. den. 81 S.Ct. 1663, 366 U.S. 940, 6 
L.Ed.2d 851—Pettibone v. Cupp, C.A-Or., 666 
F.2d 333. 

However, the Federal Rules of Gvil Procedure now 
govem admiralty proceedings. See Rule I, 28 U.S.C.A., 
as amended in 1966. 

United States held not party 
US.—Maryland Cas. Co. v. Conner, CA.Cc4o., 382 
F.2d 13. 

Change in Rules 

U.S.—Reynolds v. Hunt Oil Co., C.A.Fla., 643 F.2d 
1042. 

Fed.Ruks Civ.Proc. Rule 73(a), is now F.R.A.P. Rule 
4(a), 28 U.S.C.A. 

103. U.S.—Wimberly v. Rogers, C.A.Mont., 557 
F.2d 671. 

Time far taking appeai toUed 
U S.^Hammond v. Public Finance Corp., C.A.Ga., 568 
F.2d 1362. 
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11. U.S.—GiW» v. Town of Frisco City, Alabama 
Police DepL, C.A.Ala., 626 F.2d 1218. 

14.5. U.S,—Hdelity & Deposit Co. of Marylaod v. 
USAFORM Hail Pool, Inc., C.A,Fla., 523 F.2d 
744, cert- den. 96 S.Ct. 1725, 425 U.S. 9«0, 48 
L.Ed.2d 194, on remand, D.C, 465 F.Supp. 478— 
Briggs V. Lucas, C.A.Miss., 678 F.2d 612. 

D.C.—Whitehead v. American Sec. & Trust Co., C.A, 
285 F.2d 282, 109 U.S.App.D.C. 202—Weedon v. 
Gaden, CA, 419 F.2d 303, 136 U.S.App.D.C 1. 

Filing of notice held timely 
U.S.—Blanchard v. Commonweaith Oil Co., CA.Tex., 
294 F.2d 834—Borough of Ford City v. U.S., 
CAPa., 345 F.2d 645, cert. den. 86 S.Ct. 236, 382 
U.S. 902, 15 L.Ed.2d 156—Kuixlziel v. Pittsburgh 
Tube Co., C.A.Ohio, 416 F.2d 882—Gregson & 
Associates Architects v. Government of Virgin Is- 
C,AVirgin Islands, 675 F.2d 589. 

Purpose of nile 

U.S.—Kurdziel v. Pittsburgh Tube Co., CA.Ohio, 416 
F.2d 882—Files v. City of Rockford, CA..!!!., 440 
F.2d 811. 

Appeai held accelerated by stay in district court 

U.S,—Biadiey v, School Board of City of Richmond, 
Viu, CA-Va., 456 F.2d 6. 

15. U.S.—Browder v. Director, Dept. of Corrections 
of niinois, DL, 98 S.a. 556, 434 U.S. 257, 54 
LE<L2d 521, reh. den. 98 S.Q. 1286, 434 U.S. 
1089, 55 L.Ed.2d 795. 

Winchdl v. Lortscher, CANeb., 377 F.2d 247— 
lindsey v. Perini, CAOhio, 409 F.2d 1341—Theo- 
dorqpcMik» v. Thompson-Starrett Co., C.AN.Y., 
418 R2d 350, cert. den. 90 SwCL 1697, 398 U.S. 
905, 26 L.Ed.2d 65. 

Ezception to rule based on unique drcimistanc- 
es 

U.S.—Files V. City of Rockfoid, CAEL, 440 F.2d 811. 
153. U.S.—Shay v. AgricuJtural Stalulization and 
Conservadon State Committee for Ariz.^ CA. 
Atk,, 299 F-2d 516—Gager v. Bob Seidel, CA, 
300F.2d 727, 112 UAAr)JD.C. 135, cert. den. 82 
S.Ct. 1612, 370 U.S. 959, 8 L.E<L2d 835—East v. 
Crowdus, CAMo., 302 F-2d 645—Markham v. 
Hok, CAl^, 369 F.2d 940, iq)p. after remand 
409 F2d 542—Mtmtano v. Lee, CA.Conn., 384 
F.2d 172. 

Gould V. Members of New Jcrsey Division of 
Water Pohcy and Supply, D.CNJ., 431 F.Supp. 
1237, renuL, CA., 555 FJd 340. 

15.10. UjS.—B rowder v. Director, Dept of Correc¬ 
tions of Illinois, m., 98 S.CL 556, 434 U.S. 257, 54 
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L.Ed.2d 521, reh. den. 98 S.Q. 1286, 434 U.S. 
1089, 55 LEd.2d 795. 

Winchell v. Lortscher, CA.Neb., 377 F.2d 247— 
Levisa Stone Corp. v. Elkhom Stone Co., C.A.Ky., 
411 F.2d 1208, cert. den. 90 S.Ct. 913, 397 U.S. 
925, 25 L.Ed.2d 104—Albers v. Gant, C.A.Ga., 
435 F.2d 146—Gulf-Tampa Drydock Co. v. VesseI 
Virginia Trader, CA.Fla,, 435 F.2d 150. 

Exception to nile 

U.S.—Martinez v. Trainor, C.A.I11., 556 F.2d 818. 
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16. U.S.—Martin v. Wainwright, C.A.Fla., 469 F.2d 
1072, cert. den. 93 S.Ct. 1538, 411 U.S. 909, 36 
L-Ed.2d 199. 

Dismissal for want of jurisdiction 
U.S.—U.S. V. Caruso, C.A.Pa., 272 F.2d 799—U.S. for 
Use and Benefit of Charles R. Joyce & Son, Inc., v. 
F. A. Baehner, Inc., C.A.N.Y., 309 F,2d 154. 

Appeai held timely 

U.S.—Swam v. U.S., CAIIL, 327 F.2d 431, cert. den. 
85 S.a 98, 379 U.S. 852, 13 L.Ed.2d 55—Powcrs 
V. Citizens Union Nat, Bank & Trust Co., C.A.Ky., 
329 F.2d 507—Gary v. U.S. Oil Screw Echo, C.A. 
N.C., 334 F.2d 199—Silk v. Sandoval, C.A.Mass., 
435 F,2d 1266, cert. den. 91 S.Ct. 2189, 402 U.S. 
1012, 29 LEd.2d 435, reh. den. 92 S.Ct. 29, 404 
U.S. 876, 30 L.Ed.2d 123. 

Appeai held not timely 

U.S.—Eastman Kodak (2o. v. Fotomat Corp., C.A.Ga., 
441 F.2d 1079. 

16^. U.S.—Walkcr v, Mathews, C.A.Wash., 546 F.2d 
814- 

16.10. U.S.—Edwards v. Joyner, CA.Ga., 566 F.2d 
960. 

17. U.S.—Chance v. Board of Examiners and Bd. of 
Ed. of City of New York, 534 F.2d 993, cert. den. 
97 S.Q. 2920,431 U.S. 965, 53 L.Ed.2d 1060, reh. 
deir. 98 S.Ct. 243, 434 U.S. 881, 54 L.Ed.2d 164. 
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17.10. However, the Federal Rules of Civil Procedure 
now govern admiralty proc^ngs, See Rule 1, 28 
U.S.CA., as araend^ in 1966. 

CSmnge in ROles 

Fed.Rul<sav.Proc. Rule 73<a), is now F.RAP. Rule 
4(a), 28 U5.CA. 

20. U.S.—Century Laminating, Ltd, v. Montgomery, 
C.A,N.M., 595 F.2d 563, Cert, dism. 100 S.Q. 
516, 444 U.S. 987, 62 L.Ed.2d 417. 

20.65. D.C—Lee v. Habib, CA., 424 F.2d 891, 137 
U.S.App.D.C 403. 

20.70. Changes in Rules 

FedRulcs avJ»roc. Rule 73(a), is now F.RAP. Rule 
4(a), 28 U.S.C.A. 

The Federal Rules of Appellate Pro¬ 
cedure, Rules 7, 12, now govem ihie 
time for filing a bond for costs and 
docketmg the appeai,and the Ped- 
eral Rules of Appellate Procedure, 
Rule 3(a), provides that failure of an 
appellant to take any step other than 
the timely filing of a notice of appeai 
does not ^ect the validity bf the ap¬ 
peai, but is ground only for such action 
as the court of appeals deeins appropri- 
ate, whkh may include dismissal of the 
appeai.^ *?: 

20J0. F,R,A.P. Rules 7, 12, 28 U.S.CA. 

20.05. F.R.A.P. Rule 3(a), 28 U.S.C.A. - 

§ 293(6). -Final or Interlocu- 

tory Decisions 

Library References 
Federal CJourts ‘3»652-669. 
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20^. U.S.—Lohr v. U.S., C.A.Ha., 264 F.2d 619, 
cert. den. 80 S.Ct. 51, 361 U.S. 814, 4 L.Ed.2d 
61—Glass V. Pfeffer, C.A.Kan., 657 F.2d 252. 

Change in Rules 

Fed.Rules Civ.Proc. Rule 73(a), is now F.R.A.P Rule 
4(a), 28 U.S.C.A. 

21. U.S.—Hayes v. Sealtest Fcxxls Division of Nat. 
Dairy Products Corp., C.A.Pa., 396 F.2d 448—C- 
Thm Products, Inc. v. Uniflex, Inc., C.A.N.Y., 
397 F.2d 952. 

22. U.S.—In re 0’Bryan, CA.Okl, 399 F.2d 916. 
cert den. 89 S.Ct. 1014, 394 U.S 906, 22 L.Ed.2d 
217, reh. den. 89 S.Ct. 1456, 394 U.S 994, 22 
L.Ed.2d 772—Encoder Communications, Inc. v. 
Telegen, Inc., C.A.N.Y., 654 F.2d 198. 
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25.50. U.S.—Hadjipateras v. Pacifica, S.A., C.A.Ca- 
nal Zone, 290 F.2d 697—Borskey v. American Pad 
& Textile Co., CA.La., 296 F.2d 894. 

Application beld timely 

U.S.—Muellcr v. Rayon Consultants, Inc., C.A.N.Y., 
271 F.2d 591—Sperry Rand Corp. v. Bell Tei. 
Laboratories, Inc., C.A.N.Y., 272 F.2d 29—U.S. v. 
Preston, C.A.Cal.. 352 F.2d 352. 

Federal Rules of Appellate Procedure 

See F.R.A.P. Rule 5, 28 U.S.C A. 

§ 293(7). -During Transition 

from Old Procedure to 
New 

Library References 
Federal Courts <©»652-659. 

25.64. Changes in Rules 
Fed.Rules Civ.Proc. Rule 73(a), is now F.R.A.P. Rule 
4(a), 28 U.S.C.A. 
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25.74. U.S.-Jarva v. U,S.. C.A.CaI., 280 F.2d 892— 
Corning Glass Works v. Puerto Rico Water Re¬ 
sources Authority, Inc., C.APuerto Rico, 396 
F.2d 421. 

Rule inapplicable 

U.S.—In re 0’Bryan, CA.OkL, 399 F.2d 916, cert. den. 
89 S.a. 1014, 394 U.S. 906, 22 L.Ed.2d 217, reh. 
den. 89 S.Q. 1456, 394 U.S. 994. 22 L.Ed.2d 772. 

Change in Rules 

Fed.Rules Civ.Proc. Rule 73(a), is now F.R.A.P. Rule 
4(a), 28 U.S.CA 

25.78. U.S.—U.S. V. American Soc. of Composcrs, 
Authors and Publishers, C.A.N.Y., 331 F.2d 117, 
cert den. 84 S.a. 1917, 377 U.S. 997, 12 LEd.2d 
1048. 

25.88. Changes in Rules 

F«l.Rules Civ.Proc. Rule 73(a), is now F.R.A.P. Rule 
4(a). 28 U.S.C.A. 

§ 293(8). What Ckinstitutes Taking 
and Perfecting Proceed- 
ings 

Library References 
Federal Gourts «=»651. 
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2$4 U.S.—Graves v. General Ins. Corp., CLA.N.M., 
381 F.2d.517. , 

Changes iaRules 

Some prQyisioiis fonnerly in Fedrules Gv.Proc. Rule 
73, are now in F.RA.P. Rule 3, 28 U.S.CA, 

26J. U.S.—Waid V. Atlantic Coast Line R. Co., CA. 
Fla,, 265 F,2d 75, revd. on oth. grds., 80 S.a. 789, 
362 U.S. 396, 4 L.EA2d 820—Graves v. General 
Ins, Corp.. CA-N.M., 381 F.2d 517. 


26.15. Delivery to post office box 
U.S.—Ward v. Atlantic Coast Line R. Co., C.A.Fla., 
265 F.2d 75, revd. on oth. grds., 80 S.Ct. 789, 362 
U.S. 396, 4 L.Ed.2d 820. 

26.20. U.S.—Ward v. Atlantic Coast Line R. Co., 
C.A.Fla., 265 F.2d 75, revd. on oth. grds., 80 S.Ct. 
789, 362 U.S. 396, 4 L.Ed.2d 820. 

26.25. U.S.—Johnson v. University of Bridgeport, 
C A., 629 F.2d 828. 

§ 293(9). Commencement of Period 
of Limitations 

Library References 
Federal Courts «»654. 
page 956 

32. U.S.—Adamian v. Jacobsen, C.A.Nev., 523 F.2d 
929, app. after remand C.A., 608 F.2d 1224, cert. 
den. 100 S.Q. 2158, 446 U.S. 938, 64 L.Ed.2d 791. 
D.C.—Weedon v. Gadcn, C.A., 419 F.2d 303, 136 
U.S.App.D.C. 1. 

Acceptance of remittitur 

U.S.—Howell V, Marmpegaso Compania Naviera, S.A., 
C.A.U., 566 F.2d 992. 

Entry of judgment not required 

U.S.—A. O. Smith Onp, v. Sims Consol. Ltd., C.A. 
Colo., 647 F.2d 118. 

34. U.S.—U.S. V. Dixie Highway Exp., Inc., Miss., 88 
S.Ct. 539, 389 U.S. 409, 19 LEd.2d 639, on 
remand, D.C., 287 F.Supp. 473. 

Does not supersede first judgment 
U.S.—Dubose v. Harris, D.CConn., 434 F.Supp. 227. 
36.5. U.S.-Gaiy v, U.S. ai Screw Echo, CA.N.C., 
334 F.2d 199. 

36.50. U.S.—Nichols-Morris Corp. v. Morris, C.A. 
N.Y., 272 F.2d 586—Superior Life Ins. Co. v. 
U.S., C.A.S.C., 462 F.2d 945—Sepia Enterprises, 
Inc. V. City of Toledo. C.A.Ohio, 462 F.2d 1315. 
Federal Rules of CiviI Procedure, Rule 58, 28 U.S. 

C. A., was amended in 1963, eliminating such provision 
and provides that every judgment shall be sct forth on a 
separate document and a judgment is effective only 
whcn so set forth and when entered as providcd in Rule 
79(a). 

Change in Rules 

Fed,Ruks Civ.Proc. Rule 73(a), is now F-R.A.P. Rule 
4(a). 28 U.S.C.A. 

Date judgment recorded on ^*separate doc- 
umenf* Controls 

U.S.—U.S. V. Indrelunas, ni. 93 S.Ct. 1562, 411 U.S. 
216, 36 L.Ed.2d 202. 

page 957 

37, U.S.—Nichols-Morris Corp. v. Morris, CA.N.Y., 
272 F.2d 586. 

D. C.—Expcditions Unlimited Aquatic Enterprises, Inc. 

v. Smithsonian Institute, CA., 500 F.2d 808, 163 
U.SAppI>.C 140. 

Prior to amendment of mle 77d period commcnccd 
running from date of notice of entry. 

U.S,—Nichols-Morris Corp. v. Morris, C.A.N.Y., 279 
F.2d 81. 

§ 293(10). —— Determinatioiis 

Constituting Judgments 

Library References 
Federal Courts «»654. 

37.34. Federal Rules of Ovil Procedure, Rule 58, 28 
U.S.C.A., was amended in 1963, to include tbe 
general verdict of a juiy., 

37.40. U.S.—Caperton v. Bcatrice Pocahontas Coal 
Co., C.A.Va., 585 F.2d 683. 
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37.42. U.S.—Barta v. Oglala Sioux Tribc of Pine 
Ridge Reservation of SJD., CA.S.D., 259 F.2d 
353, cert den. 79 S.Ct 320. 358 U.S. 932. 3 


L.Ed.2d 304—Beacon Federal Sav. and Loan 
Ass’n V. Federal Home Loan Bank Bd., C.A.Wis., 
266 F.2d 246, cert. den. 80 S.Ct. 70, 361 U.S. 823, 

4 L.Ed.2d 67. 

37.44. U.S.—Beacon Federal Sav. and Loan Ass’n v. 
Federal Home Loan Bank Bd., C.A.Wis., 266 F.2d 
246, cert. den. 80 S.Ct. 70, 361 U-S. 823, 4 
L.Ed.2d 67. 

37.46. U.S.—^Johann Maria Farina Gegenuber Dem 
Neumaritt v. Roger & Gallet, C.A.N.Y., 296 F.2d 
119. 

37.48. U.S.—Danzig v. Virgin Isle Hotel, Inc., C.A. 
Virgin Islands, 278 F.2d 580—Associated Press v. 
Taft-Ingalls Corp., C.A.Ohio., 323 F.2d 114. 

Phan V. Friders, D.C.IU., 91 F.R.D. 408. 

37.52. U.S.—Funk v. Franklin Life Ins. C.A.IIL, 
392 F.2d 913. 

page 959 

37.80. U.S,—Lundgren v. Freeman, C.A., 292 F.2d 
489. 

37.82. U.S.—U.S. for Use of Hudson v. Peerless Ins. 

Co., CA Va., 374 F.2d 942. 

39. U.S.—Howze v. Arrow Transp. Co., C.A.Ala., 
280 F.2d 403. cert. den. 81 S.Ct. 285, 364 U.S. 
920, 5 L.Ed.2d 260. 

Appeal held timely 

U.S.—Lundgren v, Freeman, C.A., 292 F.2d 489. 

§ 293(11). -Effect of Motion af¬ 

ter Entry of Judgment 
or Order 

Library References 
Federal Courts «»654. 
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42. U.S.—Williajus v. Town of Okoboji, C.A.Iowa, 
599 F.2d 238. 

43.10. U.S.—Farmington Dowel Products Co. v. For- 
ster Mfg. Co., CA.Me., 421 F.2d 61, app. after 
remand 436 F.2d 699. 

Limitation to specffically enumerated motions 

U.S.—Sonncblick-Goldman Corp. v. Nowalk, C.A.Pa., 
420 R2d 858. 

43.15. U.S.—Gila River Ranch, Inc. v. U.S., CA. 
Ariz., 368 F.2d 354. 

§ 293(12).-Motions Ex- 

tending or Not Extend- 
ing time 

Library References 
Federal CJourts «»654. 
page 961 

4330. U.S.—Scola v. Boat Frances, R., Inc., C.A. 
Mass., 618 F.2d 147. 

Motion for judgment non obstante yeredicto 

U.S.—Pierre v. Jordan, C.A.Cal., 333 F.2d 951. 

Rule 73(a) of the Fe.deral Rules of 
CivU Procedure is now Rule 4(a) of the 
Federal Rules of Appellate Procedure, 
which enumerates the motions which 
will terminate the running of time for 
appeal.^'^^ 

4331. F.R.A.P. Rule 4<a), 28 U.S.C A. 

4335. U.S.—Keohane v. Swarco, Inc., C.A,Ohio, 320 , 
F.2d 429—Markham v. Holt, C.A.Fla., 369 F.2d 
940, app. after remand 409 F.2d 542;- 

As depending on whether judgment is materially 
and sobstantially modified 

U.S.—U,S. V. 1,674,34 Acres of Land, More or Less, in 
Benton County, Ark., D.CArk., 220 RSu^»- ^3* 
43.65. U.S,—Mottder v. J. A. Jones Const. Co., CA. 
Ind., 447 R2d 954. 
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Motion constnied as to alter or amend judgment 

U.S.—Walker v. Bank of America Nat. Trust and Sav. 
Ass’n, CA.Cal., 268 F.2d 16, cen. den. 80 S.Ct. 
211, 361 U.S. 903, 4 L.Ed.2d 158, reh. den. 80 S.Ct. 
367. 361 U.S. 941, 4 LEd2d 361. 

(2) Other instances 

U.S.—Lieberman v. Gulf Oil Corp., CA.N.Y., 315 F.2d 
403, cert. den. 84 SCt. 62, 375 U.S. 823, 11 
L.Ed2d 56—Pierre v Jordan, C.A.Cal., 333 R2d 
951—Theodoropoulos v. Tbompson-Starrett Co., 
C.A.N.Y., 418 F2d 350, cert. den. 90 S.Q. 1697, 
398 U.S. 905, 26 L.Ed.2d 65 

Motum coBstraed as not to alta* or amend 
judgment 

(2) Other instances. 

U.S.—Conerly v. Flower, C.A.Ark., 410 F.2d 941. 

Motitm to reconsider 

U.S.—Woodham v. American Cystoscope Co. of Pel- 
ham, N.Y., C.A.Ga., 335 F.2d 551. 

page 962 

44. U.S.—Albers v. Gant, C.A.Ga., 435 F.2d 146— 
U.S. V. 1,431.80 Acr« of Land, More or Lcss, m 
Cross County, Ark., C.A.Ark., 466 F.2d 820. 
443. U.S.—lieberman v. Gulf Oil Corp., C.A.N.Y., 
315 FJd 403, cert. den. 84 S.Ct. 62, 375 U.S. 823, 
11 L.Ed.2d 56. 

44.10. U.S.—Suthcrland v. Fitzgerald, CA.Colo., 291 
F.2d 846—Muhs v. Acme-Hamilton Mfg. Co., 
CA.NJ., 319 F.2d 843—Swam v. U.S.. CA.Ill., 
327 F.2d 431, cert. den. 85 S.O. 98, 379 U S. 852, 
13 L.Ed.2d 55. 

44.15. U,S.—Shay v. Agricultural Stahihzation and 
Conservation State Coimnittee for Ariz., C.A. 
Ariz., 299 F.2d 516. 

453. U.S.—Wimberly v. Rogcrs, C.A.Mont., 557 
F.2d 671. 

Vacatum of order of dismissal 
U.S.—Doclcery v. Travders Co. Hartfwd, Conn., 
C.A.Ga.. 349 F.2d 1017. 

Time not toUol by motion to racate order 

(2) Other instances. 

U.S.—Foman v. Davis, C.A.Mass., 292 F.2d 85, cert 
gr. 82 S.a. 396, 368 U.S. 951, 7 LEd.2d 385. 
MotioD to Tacate and rector jiK^;aient held not to 
extend time for appeal. 

D.C—Lord V. Helmandollar, C.A., 348 F.2d 780, 121 
U.S.App.D.C. 168, cert. den. 86 S.Q. 929, 383 U3. 
928, 15 L.Ed.2d 847, reh. den. 86 S.Q. 1453, 384 
U.S. 947. 16 L.Ed.2d 545. 

Ume for intolocntory appeal not extoided by 
vacation and refiling of order to permit 
timdy applicadon 

U3.—Woods V. Baltimore & O.R. Co., C.A.Ofaio, 441 
F.2d 407. 

Ume not extended 

U.S.—Textile Banking Co., Inc. v. Rentschler, C.A.IIL, 
657 F.2d 844. 
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4530. U3—Wirtz V. International Harvestw Co., 
CA.Te3c., 331 F.2d 462, cert den. 85 S-Q. 36, 379 
U3. 845, 13 UEsLld 50—Director of Reveuue, 
State of Cola v, U3., C.A.C 0 I 0 ., 392 F.2d 307— 
Miller v. LeavenworthJrfferson Elee, Co-op., Inc,, 
CAJCan., 653 F.2d 1378. 

Glkdc V. White Motor Co., D.C,Pa,, 317 RSupp. 
42. a®l., CJL, 458 F.2d 1287. 

Cbaiiges in Snlea 

FedJUiles Qv.Proc. Rulc 73(a), is now F.R.A.P. Ralc 
4(a), 28 U.S.CA. 

46. U3.—Yanow v. Weyerhaeuser S.S. Co., CA-Or., 
274 F.2d 274, cert den, 80 S.a 671, 362 U.S. 
919, 4 LEd.2d 739. 

D.C—Yates v. Behiend, CA., 280 F,2d 64, 108 U.S. 

AppDC 56. 

46.4. U3.—Morris v. Uhl & Lopez Engineos, Iim., 
CAJ^JdL, 442 F.2d 1247, vpp, after lemand 468 
F.2d 58. 


46.6. U3—Slcek v J. C. Penney Co., CA.Pa., 292 
F.2d 256—Gainey v. Brotherhood of Ry. and S S. 
Clerks, Freight Handlers, Exp and Station Emp., 
C.A.Pa, 303 F.2d 716—Pacific Manttme Ass’n v. 
(Juinn, CACal, 465 F.2d 108—Gibson v. Local 
40, Super-Cargoes and Checkers of Intem. Long- 
shoremen*s and Warehousemen’s Union, CA.Or., 
465 F.2d 108—Richerson v Jones, C.A.Pa„ 572 
F.2a 89. 

D C—Roscoe v. Roscoe, C.A., 379 F.2d 94, 126 U.S. 
App.D.C. 317. 

46.8. U.S.—Gamey v Brotherhood of Ry. and S.S. 
Clerks, Freight Handlers, Exp. and Station Emp, 
C.A.Pa., 303 F.2d 716—Vine v. Beneficial Finance 
Co., C.A.N Y., 374 F.2d 627, cert. den 88 S.Ct. 
463, 389 US. 970. 19 L.Ed.2d 460—Maryland 
Tuna Corp. v. MS Benares, C.AN.Y., 429 F.2d 
307. 

46.12. U.S.—Vine v. Beneficial Finance Co„ C.A. 
N.y., 374 F.2d 627, cert. den 88 S Ct 463, 389 
U.S. 970, 19 L.Ed.2d 460—Theodoropoulos v. 
Thompson-Starrett Co, CAN.Y, 418 F.2d 350, 
cert den 90 S Ct. 1697, 398 U.S. 905, 26 L.Ed.2d 
65. 
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46.14. D.C.—Amencan Sec. Bank, N.A. v. John Y. 
Hamson Realty, Inc., C.A., 670 F.2d 317, 216 
U.S.App D.C. 159. 

Motion for reconsideration of prior order 

(2) Other matters. 

U.S.—Dockery v. Travekrs Co. of Hartford, Conn,, 
C.A.Ga., 349 F.2d 1017. 

§ 293(13).-Timeliness; 

Entertainment by 
Court 

Library References 
Federal Courts <&»654. 

46.40. U.S.—Grantham v. McGraw-Edison Co., C.A, 
IU., 444 F.2d 210-Black v. U.S., C.A.Utah, 444 
F.2d 1215—Watkins v. Grover, C.A.Cal., 452 
F.2d 1197—Torockio v. Chamberlain Mfg. Co., 
C.A.Pa., 456 F.2d 1084, on remand 56 F.R.D. 82. 

Changes in Rules 

Fed.Rules Civ.Proc. Rulc 73(a), is now F.R.A.P. Rule 
4(a). 28 U.S.C.A. 
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46.42, U.S.—^Fowlcr v. Smiscr, C.A.Okl., 274 F.2d 
335, cert. den. 80 8.0. 1076, 362 U.S. 988, 4 
LEd.2d 1022. 

Notificati(Hi of intention to file motion iiisuffi> 
eieat 

U.S.—Wagoner v, Fairvicw ConsoL School Dist No. 5, 
CA.C 0 I 0 ., 289 F.2d 480. cert. den. 82 8.0 241, 
368 U.S. 921, 7 LEd.2d 135., 

46.48. US.—Squillacotc v. Local 248, Meat and Al- 
Hed Food WorkMS, 534 F.2d 735. 

4634. U.S.—Schlink v. Chesapeake & O. Ry. Co., 
C.A,Mich., 276 F.2d U6--^SonnenblicleGoidman 
Corp. V. Nowalk, CA.Pa., 420 F.2d 858. 

Motion for new trial or rdiearing 
U.S—Fowler v. Smiser, C.A.OU., 274 F.2d 335, cert 
den. 80 S.O 1076,362 U& 988,4 LEd.2d 1022— 
Wagoner v. Fairvicw ConsoL School Dist No. 5, 
CA-Q^, 289 FJd 480i cert den. 82 &0 241, 
368 U.S, 921, 7 L,E<L2d 135—Hubon v. AtchBon, 
T. & S.F. Ry. C6., CA.I1L, 289 F.2d 726. cert den. 
82 S.a 61, 368 U.S. 835 7 L.Ed.2d 36—Martin v. 
Wainwri^t, CA-FIa., 469 F.2d 1072, cert den. 93 
S.O 1538, 411 U,S. 909, 36 L.Ed2d 199. 

Modon to vacate jndgmmit 
U.S.—Demere v. Brown, C.A.RJ., 343 F.2d 427, cert 
den. -86 S.O 40, 382 U3. 818, 15 LE<i2d 64y rdt 
den. 86 S.O 309, 382 U.S. 933, 15 L.Ed.2d 345. 


Request for three-Judge court hearing 
U s. —Demers v, Brown, C.A.R.I., 343 F.2d 427, cert. 
den. 86 S.CL 40, 382 US. 818, 15 L.Ed.2d 64, reh. 
den. 86 S.Ct. 309, 382 U.S. 933, 15 LEd.2d 345. 
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46.60. U.S.—Sutherland v. Fitzgerald, C.A.C 0 I 0 ., 291 
F.2d 846. 

46,64. U.S.—Crawford v. West India Carriers, Inc., 
D.C.Fla., 56 F.R.D. 32. 

§ 293(14).-Disposition of 

Motion 

Library References 

Federal Courts <©=»654. 
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50.40. U.S.—U.S. V. Pan Am. World Airways Inc., 
C.A.Fla., 299 F.2d 74, cert. den. 82 S.O 1556, 

370 U.S. 918, 8 L.Ed 2d 499, reh. den. 83 S.Q. 17, 

371 U.S. 856, 9 L.Ed.2d 93, revd. on oth. grds. 86 
S.Ct. 153, 382 U.S. 25, 15 L.Ed.2d 21—WincheU 
V. Lortscher, C.A.Neb., 377 F.2d 247. 

D.C.—Gager v. Bob Seidel, C.A., 300 F.2d 727, 112 
U.S.App D.C. 135, cert. den. 82 S.Q. 1612, 370 
U.S. 959, 8 L.Ed.2d 835. 

50.41. U.S.—Yanow v. Weyerhaeuser S.S. Co., C.A. 
Or.. 274 F.2d 274, cert. den. 80 S.Ct 671, 362 U.S. 
919, 4 L.Ed.2d 739. 

50.42. Changes in Rules 

Fed.Rules Civ.Proc. Rule 73(a), is now F.R.A.P. Rulc 
4{a), 28 U.S.CA. 

50,44. U.S.—Walker v. Bank of America Nat. Trust 
and Sav. Ass’n, C.A.Cal., 268 F.2d 16, cert. den. 
80 S.Q. 211, 361 U.S. 903, 4 L.Ed.2d 158, reh. 
den. 80 S.Ct. 367, 361 U.S, 941, 4 L.Ed,2d 361. 
D.C.—Yates v. Behrend, C.A., 280 F.2d 64, 108 U.S. 
App.D.C. 56. 

“Disposition” constnied 

U.S.—Calhoun v. U.S., C.A.Cal., 647 F.2d 6. 

§ 293(15). Extension of Time 
Library References 
Federal Courts «©=»655-658. 
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50.60. U.S.— Harris Truck Lines, Inc. v. Cherry Meat 
Packers, Inc., 111., 83 S.Ct, 283, 371 U.S. 215, 9 
L.Ed.2d 261, on remand 313 F.2d 864, cert den. 
84 S.O 59, 375 U.S. 821, 11 L.Ed.2d 55. - 

Bond V. Western Auto Supply Co., C.A.La., 654 
F.2d 302. 

Federal Rules of Qvil Procedure, Rulc 73(a), 28 
U.S.CA., was amended in 1966, deleting phrase 'based 
on the failure of a party to leam of the entry of the 
judgment” Rule 73(a) is now F.R.A.P. Rule 4(a),. 28 
U.S.C.A. 

Term “party” viewed in contexit of nile 
U.S.—WincheU v. Lortscher, C.A.Neb., 377 F.2d 247. 
No extension by appellate court 
U.S.—Martinez v. Trainor, C.A.I1L, 556 F2d 818. 

Wesley v. IsraeL D.C.Wfe.i 525 F.Supp. 646. 

The Federal Rules of Appellate Pro¬ 
cedure provide that upon a showing of 
excusable neglect, the district court 
may extend the time for filing the no- 
tice of appeal by any party for a period 
not to exceed 30 days from the expira- 
tion of the time otorwise prescribed 
by the Rules. Such an extension may 
be granted before or after the time 
otherwise prescribed has expired; but 
i£ a request for an extension is made 
after such time has expired, it shall be 
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ma(ie by motion with such notice as 
the court shall deem appropriate““® 

50.60a. U.S.~Benoist v. Brotherhood of Locomotive 
Engineers, CA.Mo., 555 F.2d 671. 

Wesiey v. Israel, D.CWis., 525 F.Supp. 646. 
Burden of establishing excusable neglect 
U.S.—Craig v. Garrison, CA.N.C., 549 F.2d 306. 

RR.A.P. Rule 4<a) 28 U.S.CA. 

Excusable n^ect not shoim 
U.S.—Import Specialties, Inc. v. Myke Digital Sciences, 
Inc., D.CWis., 518 F.Supp. 1295. 

Extension not warranted by engagement of 
cotinsd in otber matters 
U.S.—Maryland Cas. Co. v, Conner, C.A.C 0 I 0 ., 382 
F.2d 13—Files v. Cty of Rockford, C.A.ni., 440 
F.2d 811. 

50.61. U.S.-Diffcnderfer v. Homer, C.A.Fla., 408 
F.2d 1344—Levisa Stone Corp. v. Elkhom Stone 
Co., C.A.Ky., 411 F.2d 1208, cert. den. 90 S.Ct. 
913, 397 U.S. 925, 25 L.Ed.2d 104-Crann v. 
Smith, C.A.Miss., 443 F.2d 352—Chinese Mari¬ 
time Trust, Limited v. Carolina Shipping Co., 
C.A.S.C, 456 F.2d 192. 

Rigfat must be clearly established 

U.S.—WincheU v. Lortscher, C.A.Neb.. 377 F.2d 247. 
Time for ex parte extension 
U.S.—WincheU v, Lortscher, C.A.Neb., 377 F.2d 247. 
50.63. U.S. — Beacon Federal Sav. and Loan Ass’n v. 
Federal Home Loan Bank Bd., CA.Wis., 266 F.2d 
246. cert. den. 80 S.Q. 70, 361 U.S. 823. 4 
L.Ed.2d 67. 

50.65. U.S.—Harris Truck Lines, Inc. v. Cherry Meat 
Packers, Inc., 111., 83 S.O. 283, 371 U.S. 215, 9 
L.Ed.2d 261, on reraand 313 F.2d 864, cert. den. 
84 S.Ct. 59. 375 U.S. 821, 11 L.Ed.2d 55. 

Federal Rules of Civil Procedure, Rule 73(a), 28 
U.S.C.A., was amended in 1966, deleting reference to 
neglect based on the failure of a party to leam of the 
entry of the judgment. 

Rule 73(a) is now F.R.A.P. Rule 4(a), 28 U.S.C.A. 
Re<)uisite showing held not made 
U.S.—WincheU v. Lortscher, C.A.Nd)., 377 F.2d 247— 
Gilroy V. Erie Lackawanna R. Co., C,A.N.Y., 421 
F.2d 1321. , 

Russo V Flota Mcrcante Grancolombiana, D.C. 
N.Y., 303 F.Supp. 1404. 

Burden of proof 

U.S.—WincheU v, Lortscher, C.A.Ndj., 377 F.2d 247. 

50.66. U.S.—Long v. Emery, C.A.Kan., 383 F.2d 
392—Levisa Stone Corp. v. Elkhom Stone Co., 
CA.Ky., 411 F.2d 1208, cert. den. 90 S.Q. 913, 
397 U.S. 925, 25 L.Ed.2d 104. 
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50.67. U.S.—Swanson v. American Consumer Indus¬ 
tries, Inc., C.A.I11.. 517 F.2d 555. 

50.69. U.S.—Harlan v. Graybar Elee. Co., C.A.<Ilal., 
442 F.2d 425. 

Otber constniction as rendering nile meaning- 
less 

PedJRoles Civ.Proc. Rule 73(a), is now F.R.A.P. Rule 
4(aX 28 U.S.CA. 

Fed.Rule$ Civ.Proc. Rule 73(b), is now F.R.A.P. Rule 
3(c), 28 U.S.C.A. 

50.70. U.S.—Harris Trudt lineS, Inc. v. Cherry Meat 
Packers, Inc., Ill, 83 S.a 283, 371 OS. 215, 9 
L.Ed.2d 261, on remand 323 F.2d 864, cert den. 
84 SiCt. 59, 375 U.S. 821, 11 L.Ed.2d 55. 

Rced V. Pcople of State of Mich., CA.Mioh., 398 
F,2d 800—Pasquale v. Finch, C.A.R.I., 418 F.2d 
627. 

50.71. U.S.—Crosby v. Bradstreet Co., C.A.N.Y., 312 

F.2d 483, cert. den. 83 8.0. 1300, 373 U.S. 911, 
10 L.Ed.2d 412—Pasquale v. Finch, C.A.R.I., 418 
F.2<1 627—Grantham v. Morgan. Linen Serv. Inc., 
CA.m., 426 F.2d 237. ' 

Vacadng and reentering judgment ineffectlve to start 
appeal time anew. 


U.S.—Polara v. Trans World Airlmes, Inc., D.C.N.Y., 
179 F.Supp. 957. 

Total period limited to 60 days 
U.S.—WincheU v Lortscher, CA.Neb.. 377 F.2d 247. 
Additional excuses not considered 
U.S.—WincheU v. Lortscher, C.A.Neb., 377 F.2d 247. 
Delay hcld jurisdictional defect 
U.S.—Russo V, Flota Mcrcante Grancolomliaana, D.C. 
N.Y., 303 F.Supp. 1404. 

50.72. U.S.—Harris Truck Lines, Inc. v. Cherry Meat 
Packers, Inc., Ill., 83 S.Ct 283, 371 U.S. 215, 9 
L.Ed.2d 261, on remand 313 F.2d 864, cert. den. 
84 S.Q. 59. 375 U.S 821, 11 L.Ed.2d 55. 

C-Thru Products, Inc. v. Uniflex, Inc., C.A N.Y., 
397 F.2d 952-Pasquale v. Finch. C.A.R.I., 418 
F.2d 627—Grantham v. Morgan Linen Serv. Inc., 
C.A.ni., 426 F.2d 237. 

D.C.—Yates v. Behrend, C.A., 280 F.2d 64. 108 U.S. 
App.D.C. 56. 

Denial not abuse of discretion 
U.S.—Nichols-Morris Corp. v. Morris, C.A.N.Y., 279 
F.2d 81. 

Fraud, deceptione coercion, or duress 
U.S.—Thompson v. Trent Maritime Ck)., C.A.Pa., 343 
F.2d 200. 

Matter of discretion 

DC.—In re Buckingham Super Markets, Inc., C.A., 
534 F.2d 976, 175 U.S.App.D.C. 239. 

50.73. U.S.-—Cohen v. Plateau Natural Gas Co., C.A. 
Kan., 303 F.2d 273, cert. den. 83 S.Ct 45, 371 
U S. 825, 9 L.Ed.2d 64—Piant Economy, Inc. v. 
Mirror Insulation Co, C.A.NJ., 308 F.2d 275. 

50.74. U.S.—Cohen v. Plateau Natural Gas Co., C.A, 
Kan., 303-F.2d 273, cert. den. 83 S.a. 45, 371 
U.S. 825, 9 L.Ed.2d 64-Difrenderfer v. Homer, 
CA.Fla., 408 F.2d 1344—Way v. Gaffney, CA. 
Kan., 434 F.2d 996--Files v. City of Rockford, 
C.A.I11., 440 F.2d 811. 

50.80. Extension of time denied 
U.S.—U.S. V. Bowen, CA.FIa., 306 F.2d 620, adhered 
to 310 F.2d 45—U.S. v. Bowen, C.A.Fla., 310 F,2d 
45. 

Change in Rules 

FedLRules Civ.Proc. Rules 73(e), 73(g) have been 
abrogated, and provisions for extension of time for 
perfecting appeal are now in F.R.A.P. Rules 11, 26(b), 
28 U.S.CA. 

50.85. U.S.—Thompson v. Immigration and Naturali- 
zation Service, Ill., 84 S.Ct 397, 375 U.S. 384, 11 
L.Ed.2d 404, on remand, CA., 332 F.2d 167. 

Gilroy V. Erie Lackawanna R. Co., C.A.N.Y,, 
421 F.2d 1321. 

Matters held not to require extension 
U.S.-U.S. V. Bowen, CA.Fla.. 310 F.2d 45. 
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503)0. Dismissal 

U.S.—Gilroy v. Erie Lackawanna R. Co., C.A.N.Y, 
421 F.2d 132L 

52. U.S,—In re Qrbitec Corp., C.A-N.Y., 520 F.2d 
358. 

§ 293(16). Premature Appeal 
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57. U.S.—Trice v. Commercia! Vnion Assur, Co., 
C.A.Tenn., 334 F.2d 673, cert. den. 85 S.Ct. 895, 
380 U.S. 915» 13 LEd.2d 801, app. after remand 
397 F.2d 889, cert. den. ^9 S.a. 623, 393 U.S. 
1018, 21 L.Ed.2d 563—Union Tank Car Co. v. 
Isbrandtsen, CA., 416 F.2d 96. 

Sampson v. AmpCx Corp., D.CN.Y., 335 
F.Supp. 242. 

Appeal not dismi^ed as premature 
U.S.--Great Am. Ins. Co. v. HarleysviUe Mut. Cas. Co., 
C.A.N.C., 285 F.2d 262.-Markham v. HoR, CA. 
Fla., 369 F,2d 940, app. after remand 409 F.2d 542. 


Matter pending as to some of several defendants 
as premature 

U.S.—Haldane v. Chagnon, CACal., 345 F.2d 601. 

57.5. U.S.—Calmaquip Engineenng West Hemisphere 
Corp. v. West Co^t Carriers Ltd., C.A.Fla., 650 
F.2d 633. 

57JO U.S.—Harcon Bargc Co., Inc. v. D & G Boat 
Rentais, Inc., C.A.La., 746 F.2d 278, reh. gr. in 
part 760 F.2d 86. 

57.30 U.S.—Harcon Barge Co., Inc. v. D & G Boat 
Rentais, Inc,, C.A La., 746 F.2d 278, reh. gr. in 
part 760 F.2d 86 

5735. U.S.—Coopers and Lj^jrand v. Livesay, 98 
S.Ct 2454, 437 U.S. 463, 57 L.Ed.2d 351. 

Richardson v. U.S., CA.Alaska, 336 F.2d 265— 
Smith v. Fairfax County School Bd., C.A.Va., 497 
F.2d 899. 

57.45. Change in Roles 

Fed.RuIes Civ.Proc. Rule 73(a), is now F.R.A.P. Rule 
4(a), 28 U.S.C.A. 

57.50. U.S.-Sanchez v. Bieed, CA.Cal,. 464 F.2d 
448. 
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58.5. U.S.—Markham v. Holt, CA.Fla., 369 F.2d 
940, app. after remand 409 F3d 541 

58.10. U.S.—Walker v. Bank of America Nat. Trust 
and Sav. Ass’n, C.A.Cal., 268 F.2d 16, cert. den. 
80 S.a. 211, 361 U.S. 903, 4 L.Ed.2d 158, reh. 
den. 80 S.Q. 367, 361 U.S. 941. 4 L.Ed.2d 361— 
Gaudiosi v. Mellon, C.A.Pa., 269 F.2d 873, cat. 
den. 80 S.a. 311, 361 U.S. 901 4 L.Ed.2d 157. 

58.20. U.S.-Gaudiosi v. Mellon, C.APa., 269 F.2d 
873, cert. den. 80 S.Ct 21'1, 361 U.S. 902, 4 
L.Ed.2d 157—Tumer v. HMH Pub. Co., C.AGa., 
328 F.2d 136. 

Since the pubUcation of Corpus Joris Secundum» the 
cases of Segundo v. U.S., CC.Cal., 221 F.2d 296, and 
RFC V. Mouat CA.Mont., 184 F.2d 44 have becn 
ovemiled to the extent of inconsistency with the hokJing 
that the notice of appeal remains on file during the 
pendency of the post-judgment motions and becoraes 
effective when the judgment becomes fmal on the denial 
of the motions. 

U.S.--Song Jook Suh v. Rosenberg, C.A.Cal., 437 F.2d 
1098. 

593. U.S.-Sykes v. U.S., CA.Ark., 392 F.2d 735, 
app. after remand 420 F.2d 324. 

Notice of syppeal remains in abeyance 
U.S,—Song Jook Suh v. Rosenberg, CA.Cal., 437 F 2d 
1098. 

59.10, U.S.—Serio v, Badger Mut. Ins. Co., CA. 
Miss., 266 F.2d 418, cert. den. 80 Sa 81, 36l 
U.S. 832, 4 L.Ed.2d 73—Ryan v. Occidental Pe¬ 
troleum Corp., C.ATex., 577 F.2d 298. 

59.15. U.S.—Rabekoff v. LaZere & Co., C.A.N.Y., 
323 F.2d 865—Tracy v. Robbins, CA.S,C., 373 
F,2d 13. 

59JO. U.S.—Ryan v. Occidental Petroleum Corp., 
CA.Tex., 577 F.2d 298. 

IU.—Bloom V. Landy, 389 N.E.2d 1286,27 Ill.Dcc. 878, 
72 ni.App 3d 383 
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5930. U.S.—General Const. Co, v. Hering Reidty 
Co., C.A.S.C., 312 F.2d 538. 

The Petieral Rules of Civil Procedure 
provide that when more than one claim 
for relief is presented in an action, the 
court may direct the entry of a final 
judgment as to one or more but fewer 
than all of the,claims of the parties 
where there is no just reason for de¬ 
lay .59.35 j\^ithough there is authority to 
the contrary,®’-^ under this Rule where 
an appellant prematurely appeals from 
a nonfmal order of a district court, but 
obtains a district court certification of 
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appeal rendering the order final and 
appealable prior to a court of appeals’ 
consideration of the appeal, a court of 
appeal has jurisdiction over the ap¬ 
peal,at least where appellees do not 
seek dismissal of the appeal for lack of 
appellate jurisdiction^’^ and do not 
claim prejudice as a resuit of the dis- 
triet courf s belated action.’’ 

59^ Fed.Rulcs Civ.Proc. Rule 54(b), 28 U.S.C.A. 
59.40 U.S.--Oak Coost. Co. v. Huron Cernent Co., 
C-A-Micli.. 475 F.2d 1220—Kirtiand v. J. Ray 
McDemn^t & Co., CA.La., 568 F-2d 1166—Mul- 
lins V. Nickd Flate Mining Co., Inc„ C.AAla., 
691 F.2d 971—A O. Smith Corp. v. Sims Consol. 
Ltd., CACok)., 647 F.2d 118 
59.45 U.S.—Gumer v. Shearson, Haimnill & Co., 
Inc., C.AN.Y., 516 F.2<i 283~Dawson v. Chrys¬ 
ler Corp., C.A.NJ., 630 F.2d 950, cert. den. 101 
S.a. 1418, 450 U.S. 959, 67 L.Ed.2d 383—Free- 
man v. Hittle, C.AWash., 747 F.2d 1299—Lac 
Courte OreiUes Bajid of Lake Superior Chippewa 
V. State of Wis., C.A.Wis., 760 F2d 177 
declining to foUow Mutlins v, Nickel Piate Mining 
Co., 691 F.2d 971, A.O. Smith Corp. v. Sims 
Ctmsolidated Ltd,, 647 F.2d 118, Kirtiand v. J. 
Ray McDermott & Co., 568 F.2d 1166; Oak 
CoDStructioa Co. v. Huron Cernent Co., 475 F.2d 
1220. 

C^ndficaticm treated as eqnivalent to certifica- 
titm nuder Rnle 54 

U.S.—Local P-171, Amalgamated Meat Cutters and 
Butchers Workmejn of North America v. Thompson 
Farms Co., CADI.. 642 F.2d 1065. 

59.50 U.S.—Lac Courte Oreilles Band of Lake Supe¬ 
rior Chippewa Indians v. State of Wb,, C.A.Wis., 
760 F.2d 177. 

59.55 U.S.—Dawson v. Chrysler Corp., C.A.NJ., 630 
F.2d 950, cert den. 101 S.a. 1418, 450 U.S. 959, 
67 L.Ed.2d 383—Freeman v. Hittle, C.AWash., 
747 F.2d 1299—Lac Courte Oreilles Band of Lake 
Superior Chif^jewa Indians, State of Wis., C.A 
Wis., 760 F.2d 177. 

Permissive appeals. Under 28 U.S. 
C.A. § 1292(b), appeals from interlocu- 
tory decisions not otherwise appealable 
are premature where the district judge 
does not certify that an immediate ap¬ 
peal therefrom would materially ad- 
vance the termination of the litiga- 

59,75. U.S.—U.S, to Use of Mustin v. Al-Con Devel- 
oimient Corp., CA-Va., 271 FJZd 901—CuUen v. 
Margiotta, CA.N.Y,, 618 F.2d 226. 

Statemoit of reasons 

U.S..^Rothenbexg v. Sccinity Management Cb., Inc., 
CA.Ga., 617 F.2d 1149, reh. den. 623 F.2d 711, 
cert. den. 101 S.Ct. 359, 449 U.S. 954, 66 LEtL2d 
218. 

Under this statute a district court 
may certify an interlocutory order for 
imme(iiate appellate review notwith- 
standing that the defendant has filed a 
notice of appeal on another issue.^’-^ 

59.8$ USu—Marrese v. American A<^emy of Ortho- 
inedio Sorgewu, IlL, 105 S.Ct 1327, 84 L.£d.2d 
274, rdo. den. 105 S.Q. 2127, 85 L.Ed.2d 491. 

Lac Ccwirtc Ordlles Band of Lake Superior Chip¬ 
pewa Indians v. State of Wis., C.A.Wis,, 760 F.2d 
177. 

§ 293fi7). Application for, and Al- 
lowance of, Appeal 

Lihrary References 
Federal Courts ®=660. 


60. U.S.—Rhodes v. Sigler, C.A.Ncb., 448 F.2d 1237. 

Appeal a matter of ri^t 

(2) Other statements. 

U.S.—Liles V. South Carolina Dept of Corrections, 
C.A.S.C., 414 F.2d 612—In re Ccmtinental Inv. 
Corp., CAMass,, 637 F.2d 1. 

Expedited certification procedure 
D.C.—International Ass’n of Machinists and Aerospace 
Workers v. Federal Election Commission, CA, 
678 F.2d 1092, 220 U.S.App.D.C 45, affd. 103 
S.Q. 335, 459 U.S. 983. 74 L.Ed.2d 379. 

Failare to seek immediate review not waiver 
D.C.—Jacksonville Fort Authority v. Adams, C.A., 556 
F.2d 52, 181 U.SApp.D.C. 175. 

60.5. U.S.—Donovan v. Esso Shippmg Company, 
CA.NJ., 259 F.2d 65, cert den. 79 S.Q. 583, 359 
U.S. 907. 3 L.Ed.2d 572. 

Rule T3(a) of the Federal Rules of 
Givil Procedure has been abrogated 
and Rules 3, 4(a) of the Federal Rules 
of Appellate Procedure now provide 
how and when appeals as of right are 
taken.“^ 

60.6. U.S.—Glass v. Pfeffer, C.A.K:an., 657 F.2d 252. 

F.R.A.P Rules 3, 4(a). 28 U.S.C.A. 

60.10. U.S.—Femandez-Roque v. Smith, C.A.Ga., 
671 F.2d 426, on remand, D.C., 539 F.Supp. 925. 
60.15. U.S.—HuUom v. Burrows, CA.Mich., 266 
F.2d 547, cert. den. 80 S.Ct 262, 361 U.S. 919, 4 
LEd,2d 187. 

In the absence of a showing that 
class certification affects substantial 
rights of the parties, it is doubtful that 
reversal of certification on appeal is 
ever appropriate.®°-^° 

60.20. U.S.—Board of Ed. of Tp. High School Dist. 
No. 214, Cook County, 111. v. Climatemp. Inc., 
D.C.IU., 91 F.R.D. 245. 

D.C.—Dellums v. Powcll, C.A., 566 F.2d 167, 184 
U.S.App.D,C 275, cert. den. 98 S.Ct 3146, 438 
U.S. 916, 57 L.Ed.2d 1161, reh. den. 99 S.Ct. 234, 
439 U.S. 886, 58 L.Ed.2d 201, on remand, D.C., 
490 F.Supp. 70, affd. m part, revd. in part on oth. 
gnb., C.A., 660 F.2d 802, 212 US.App.D.C. 403. 
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63.25. Appeal dismissed 

U.S.—Kramcr v. Scientific Corp., 534 F.2d 1085, cert. 

den. 97 S.Q. 90, 429 U.S. 830, 50 L.Ed.2d 94. 
63.50. U.S.—^Bounds v. Smith, N.C., 97 S.Q. 1491, 
430 U.S. 817, 52 L.Ed.2d 72. 

Richardson v. Communications Workers of 
Amenca, C.A.Nd)., 469 F.2d 333, cert. den. 94 
S.Ct 38, 414 U.S. 818, 38 L.Ed.2d 50—In re 
Massachusetts Hdicopter Airlines, Inc., C.A.Mass., 
469 F.2d 439—DeMelo v. Woolsey Marine Indus¬ 
tries, Inc., C.A.5, 677 F.2d 1030. 

Steele v, Wiedemann Mach. Co., D.C.Pa., 178 
F.Supp. 870, cause remd., C.A., 280 F.2d 380. 

Leave denied 

U.S.—President and Directors of Georgctown Collcge v. 
Madden, CA-Md., 660 F.2d 9L 
Wallace Clark & Co., Inc. v. Acheson Industries, 
Inc., 401 F.Supp. 637—In m Exterior Siding and 
Aluminum Coii Litigation, D.C.Minn., 538 F.Supp. 
45. 

D.C.—Lattisaw v. Latdsaw,' C.A., 359 F.2d 258, 123 
U.S.App.D.C. 274. 

Majoiity of panel of Court of Appeals retpiired 

U.S.—Hadjipateras v. Pacifica, S.A., C.A.Canal Zone, 
290 F.2d 697. 

Federal Rules of Appellate Procedure 

(1) Time. 

U.S.—Aparicio V. Swan Lake, CAGanal Zone, 643 
F,2d n09. 


See F.R.A.P. Rule 5, 28 U.S.C.A. 

One consideration 

U,S._DeWitt V. American Stock Transfer Co., D.C 

N.Y., 440 F.Supp. 1084. 

63,55. U.S.—Falik v. U.S., C.A.N.Y., 343 F.2d 38— 
Ryan V. Occidential Petroleum Corp., C.A.Tex., 
577 F.2d 298—Page v. Preisser, C.A.Iowa, 585 
F.2d 336. 

In re Exterior Sidmg and Auminum Coii Litiga¬ 
tion, D.C.Minn., 538 F.Supp. 45. 

63.60. U.S.—Matter of Doe, C.A,N.Y., 546 F.2d 498 
—New York City Health and Hospitals Corp. v. 
Blum, C.A.N.Y., 678 F.2d 392, app. after remand 
708 F.2d 880. 

No substantial grounds 

U.S,—^Feder v. Turkish Arlines, D.C.N.Y., 441 F.Supp. 
1273. 

63.65. U.S.—In re U.S. Financial Securities Litiga¬ 
tion, 69 F.R.D. 24. 

Difference of opinion 

(1) U.S,—Gottesman v. General Motors Corp., D.C. 
N.Y., 171 F.Supp. 661, app. den., C.A., 268 F.2d 194. 
63.70. U.S.—Kraus v. Board of County Road Com’rs 
for Kent County. CAMich., 364 F.2d 919. 
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63.75. U.S.—Kirtiand v. J. Ray McDermott & Co„ 
CALa., 568 F.2d 1166. 

De George v. Mandata Poultry Co., D.C.Pa., 196 
F.Supp. 192. 

§ 293(18). Payment of Costs and 
Fees 

Library References 
Federal Courts <s»661. 

64.5. Validity of notice of appeal not affected 
by untimely payment 

U.S.—^Brennan v. U.S, Gypsum Co., C.A.Colo., 330 
F.2d 728. 

64.10. U.S.—Brennan v. U.S. Gypsum Co., C.A. 
Colo., 330 F.2d 728. 

65. U.S—Campbell v. Beto, CA.Tex., 460 F.2d 765. 
Exemption of payments in District Court not 
extended to payments in Appellate Court 
U.S.—Williford v. People of State of Cal., C. A.Cal, 329 
F.2d 47. 

67.15. Federal Rules of Civil Procedure, Rule 75(m), 
28 U.S.C.A., was deleted in 1966. 

Under the Federal Rules of Appel¬ 
late Procedure, if the motion of a party 
for leave to proceed on appeal in forma 
pauperis is granted, such party may 
proceed without prepayment of fees or 
costs, and he may request that the 
appe^ be heard on the original record 
without the necessity of reproducing 
parts thereof in any form.^^-^^ 

67.25, F.R.A.P. Rule 24, 28 U.S.C.A. 

§ 293(19). -Payment for Tran- 

script 

Library References 
Federal Courts <S=»661. 

68. U.S.—King v. Carmichael, C.A.Mich., 268 F.2d 
305, cert den. 80 S.Q. 597, 361 U.S. 968,'4 
L.Ed.2d 548. 

Ortiz V. Greyhound Corp., D.C.Md., 192 
F.Supp. 903. 
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68.10. U.S.—King v. Carmichael, C.A.Mich., 268 
F.2d 305, cert. den. 80 S.Ct 597, 361 U.S. 968, 4 
L.EdJd 548—Moss V, Thomas, CA.Ky., 299 F.2d 
729. 
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‘^Substantial question” hdd reasonably debata> 
ble one 

U^.—Or& V. Greyhound Corp., D.C.Md., 192 F.Supp. 
903. 

Deddon as to "substantial qnestion” purely 
objectiTc one 

U.S.—Ortiz V. Greyhound Corp., D.C.Md., 192 F.Supp. 
903. 

Motion denied 

U.S.—Douglas V. Green, C.A.Ohio, 327 F.2d 661. 

§ 293(20). Bond on Appeal 
Library References 
Federal CJourts <^ 661 . 

69.50. Change in Rnles 

Fed.Rules Civ.Proc. Rule 73(c), is now, with changes, 
F.R.A.P. Rulc 7, 28 U.S.CA. 

Under the Federal Rules of Appel¬ 
late Procedure, unless an appellant is 
exempted by law, or has filed a super¬ 
sedeas bond or other undertal^g 
which includes security for the pay- 
ment of costs on appeal, in civil cases a 
bond for costs on appeal or equivalent 
security shall be filed by the appellant 
in the district court with the notice of 
appeal; but security shall not be re- 
quired of an appellant who is not sub- 
ject to costs.^'^^ 

69.55. U.S.—Carr v. Grace, CA.Fla., 516 F.2d 502. 
F.R.A.P. Rule 7, 28 U.S.CA. 

Appeals by permission under 28 U.S.C.A. 

§ 12920» 

F.R.A.P. Rule 5(d), 28 U.S.CA. 

70. U.S.—Powers v. Citizens Union Nat. Bank & 
Trust Co., C.A.Ky., 329 F.2d 507. 
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70.5. U.S.—Powers v. Citizens Union Nat. Bank & 
Trust Co.. CA.Ky., 329 F.2d 507. 

Appeal bond discretionary 
D.C.—Federal Prcscription Service, Inc. v. American 
Pharmaceutical CA., 636 F.2d 755, 205 

U.S.App.D.C. 47. 

71. Time to exeente bond granted 

U,S.—Powers v. Citizens Union Nat. Bank & Trust Co„ 

C. A.Ky., 329 F.2d 507. 

§ 293(21). -Proceedings in For¬ 

ma Pauperis. 

Library References 
Federal Courts <s» 662 . 

73. U.S.—Smith v. Swenson. D.C.Mo., 333 F.Supp. 
1258. 

D.C—Lee v. Habib, ChA., 424 F.2d 891, 137 U.S.App. 

D. C 403. 

For a discusskm of in forma pauperis appeals see 43 , 
F.R.D. 343. 

73.10. U.S.—Perkins v. Cingliano, C.A.Md.. 296 F.2d 
567. • 

73.15. No rigbt to entirc* transcript at govemment 
expense. 

75. U.S.—Brooks v. Britton, CA.Alk, 669 F.2d 665. 

Smith V. Firestone Tire &. Rubber Co..* D.C.Pa-. 
255 F.Supp. 905. 

page 978 

76. Uik—Smith V. Firestone Tire & RubbCT Co., 
D.C.Pa., 255 F.Supp. 905. 

76.5. U.S.—Schweitzer v. Scott, DC.CaL, 469 
F.Supp. 1017. 


FEDERAL COURTS § 293(23) 
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U.S.—Liles V. South Carolina Dept, of Corrections, 
CA.S.C, 414 F.2d 612. 


D.C—In re Green, CA, 669 F.2d 779, 215 U.SApp. 
D.C 393. 

77.5. U.S.—Javor v. Brown, C.A.Cal., 295 F.2d 60— 
Peterson v. Nadler, CA.Iowa, 452 F.2d 754. 

Test in determining good &iUi, ete, 

U.S.—^John V. Gibson, C.A.Cal., 270 F.2d 36, cert den. 
80 S.a. 601, 361 U.S. 970,4 L.Ed.2d 549—U.S. ex 
rcL Gardner v. Madden, C.A,Cal., 352 F.2d 792. 

Determination necessarily inclnded in order 
granting leave 

U.S.—Williford v. People of State of CaL, CA.Cal., 329 
F.2d 47. 

Determination that good £aiUi la<»lring held war- 
ranted 

U.S.—Cohen v. Curtis Pub. Co., CA.Minn., 333 F.2d 
974, cert. den. 85 S.a. 923, 380 U.S. 921, 13 
L.Ed.2d 808, reh. den. 85 S.Cl 1351, 380 U.S. 989, 
14 L.Ed.2d 283. 

78, U.S.—HuUom v. Burrows, C.A.Mich.. 266 F.2d 
547, cert. den. 80 S.Ct 262, 361 U.S. 919, 4 
L.Ed.2d 187—Boag v. Boies, C.A.Ariz., 455 F.2d 
467. cert. den. 92 S.Q. 2509, 408 U.S. 926, 33 
L.Ed.2d 338. 

Smith V. Firestone Tire & Rubber Co., D.C.Pa., 
255 F.Supp. 905—Grisom v. Logan, D.C.Cal., 334 
F.Supp. 273. 

79. U.S.—Schweitzer v. Scott, D.CCal., 469 F.Supp. 
1017. 

§ 293(22).-Persons Enti- 

tled 

Library References 
Federal Courts <3=»662. 

81. U.S.—Weaver v. Pate, C.A.m., 326 F.2d 353, cert. 
den. 84 S.Ct 795, 376 U.S. 939, 11 L.Ed.2d 659. 

82. U.S.—Thomas v. Computax Ckwp., C.A.Cal., 631 
F.2d 139. 

Roberts v. I-T-E Circuit Brcaker Co., D.C. 
Minn., 316 F.Supp. 133. 

A showing of hardship alone^ etc. 

U.S.—Martin v. Gulf States Utilities Co., D.C.La., 221 
F.Supp. 757. 

82.5. U.S.-Zaun v. Dobbin, C,A.I11., 628 F.2d 990. 

Appellant not reqnired to become public charge 

(2) Other matters. 

U.S.—Martin v. Gulf States Utilities Co., D.C.La., 221 
F.Supp. 757. 

§ 293(23),-Procedure 

Library References 
Federal Courts ®=^64. 
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85.80. U.S,—U.S. ex rei. Brabson v. Silberglitt, C.A. 
N.Y., 283 F.2d 534. 

86. U.S.—Smith V. Firestone Tire & Rubber O., 
D.CPa., 255 F.Supp. 905. 

D.C.—In re Green, CA., 669 F,2d 779. 215 U.SApp. 
D.C. 393." 

Petition untimely 

U.S.—Honolulu Lumber Ckju v. American Factors, Lim¬ 
ited, D.C.Hawaii, 265 F.Supp. 578. 
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863. D.C—MaloDQf V. E. I. DuPont de Nemours & 
Cq., CA., 396 F.2d 939, 130 U3.App.D,C. 58, 

. ‘ cert den. 90 S.a, 585, 396 U.S. 1030, 24 L.Ed.2d 
525, reh. den. 90 S.a 936, 397 U.S. 930, 25 
L.Ed.2d 112. 

Duties of district court 

(1) To apprise indigent prisoner of proper procedures 
for appealing final decision. 

U.S.—Liles V. South <3aroKna Dept or <2orrections, 
CA.S.C.^414F.2d 612. 

(2) To iransmit case recotds. to Qourt of Appeals for 
review. 


The Federal Rules of Appellate Pro¬ 
cedure make provision wifli respect to 
the procedure for leave to proeeed on 
appeal in forma pauperis.*^- 

F.R.A.P. Rule 24, 28 U.SC.A 
86.10. D.C—Davb v. Clark, C.A, 404 F.2d 1356, 
131 U.S.App.D.C 379. 

Good faith reqnirement 

U.S.—Brown v. Pena, D CFla., 441 F.Supp. 1382, affd. 
CA. 589 F.2d 1113. 

The Rules provide that a party to an 
action in a district court who desires to 
proeeed on appeal in forma pauperis 
shall file in the district court a motion 
for leave so to proeeed. If the motion 
is granted, the party may proeeed 
without further applitiation to the court 
of appeals and without prepayment of 
fees or costs in either court or the 
giving of security therefor. If the mo¬ 
tion is denied, the district court shall 
state in writing the reasons for the 
denial. Notwithstanding the above 
provisions, a party who has been per- 
mitted to proeeed in an action in the 
district court in forma pauperis may 
proeeed on appeal in forma pauperis 
without further authorization unless, 
before or after the notice of appeal is 
filed, the district court shall certify 
that the appeal is not taken in good 
faith or shall find that the party is 
otherwise not entitled so to proeeed, in 
which event the district court shall 
state in writing the reasons for such 
certification or finding.®^-'^ 

86.15. F.R.A.P. Rule 2^a), 28 U.S.C.A. 

Only prospective action authorized 
U.S.—Bryau v- Liberty Mut. Ins, Ca, C.A.Tex., 418 
F.2d 486, cert. den. 90 S.Ct. 972, 397 U.S. 950, 25 
L.Ed.2d 131, 

Motion denied 

U.S.—Brown v. Pena, D.CFla., 441 F.Supp, 1382, affd. 
CA., 589 F.2d 1113. 

87. U.S.—Perkins v. Cingliano, C.A.Md., 296 F.2d 
567—Kelly v. Butier County Bd. of Com’rs, CA. 
Pa., 399 F.2d 132. 

90. U.S,—Bryan v, Liberty Mut Ins. Co., CATex,, 
418 F.2d 486, cert. den. 90 S.Q. 972, 397 U.S. 
950, 25 LEd.2d 131. 

Martin v. Henderson, D.C.Tenn., 289 F.Supp. 
411. , / 

Statntory requirements not met 

U3.—^Yager v. Raisor, D.C.Ind., 211 F.Supp. 551. 

903. U.S.—Lynott v. Henderspn, CAGa., 610 F.2d 
340. 

Under the Federal Rules' of Appel¬ 
late Procedure, a party to an action in 
a district court who desires to proeeed. 
on ai^esl in forma pauperis shall file 
in the district court a motion for leave 
so to proeeed, together with an affidar 
vit showing his inaiiUity to pay fees 
and costs or to give security thetefor, 
his belief that he is entitled to redress, 
and ,a statement of the issues which be 
intends to present on appeal.^ 
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90.10. F.1LA.P. Rufc 24(aX 2S U.S-CA. 

91. U.S.—Grisom v. Lc^ian, D.CCal., 334 F.Supp. 
273. 

Testii^ trntb of affidavit 

U.S.—Martin v. Gulf States Utilities Co., D.CLa., 221 
F.Si^. 757. 

92. U.S.—Scliweitzer v. Scott, D.C.CaJ., 469 F.Supp. 
1017. 

923. U.S.—Yager v. Raisor, D.C.Ind., 211 F.Sum>. 
551. 

93. U.S.—Diq)ont v. Southern Pac. Co., D.C.La., 231 
F.Som>. 601. 

93,5. U.S.—Martin v. Gulf States Utilities C:o., D.C. 
La., 221 F.Supp. 757. 

ApfMurent sabstantial qaestioii is presented 

U.S.— V. Raisor, D.C.Ind., 211 F.Supp. 551— 
Martin v. Gulf States Utilities Co., D.C.La., 221 
F.Suk>. 757. 
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cert. den. 90 S.Ct 585, 396 U S 1030, 24 L.Ed.2d 
525, reh. den. 90 S.Ct 936, 397 U.S. 930, 25 
L.Ed24 112. 

6. D.C.—Maioney v. E. I. DuPont de Nemours & 

Co., C.A., 396 F.2d 939, 130 U.SAk>.D.C. 58, 
cm. den. 90 S Ct- 585. 396 U.S. 1030, 24 L.Ed.2d 
525, reh. den. 90 S.Ct. 936, 397 U.S. 93a 25 
L.Ed2d 112. 

7. U.S.—Kremer v. Clarke, CJ^Ky., 285 F.2d 735, 

cert. den. 81 S.Ct. 1098, 366 U.S. 920. 6 L.Ed.2d 
243, reh. den. 81 S.a. 1932, 366 U.S. 978, 6 
L.Ed2d 1268. 

7.5. U.S.—John V. Gibson, C.A.CaJ., 270 F.2d 36, 
cert. den. 80 S.Q. 601, 361 U.S. 970. 4 L.Ed.2d 
549. 

Pemissitm to appeal improvidently granted 
U.S.—Scott V. Califorxua Supreme Court, CA.Cal., 426 
F.2d 300. 

7.10. Appeal untiinely 

U,S.~Walker v. Mathews, CA.Wash., 546 F.2d 814. 


93.10. U.S.—Zaim v. Dobbin, CA-IIL, 628 F.2d 990. 
Alfidarit hdki inaifficieiit 

U.S:—-Bartlett v. Duty, CA.. 271 E2d 264. 

Yager v. Raisor, D.CInd, 211 F.Supp. 551— 
Dupont V, Soulhem Pac. Co., D.CLa, 231 F.Supp. 
601. 

5143. U.S.—Wilfiford v. People of State of Cal, CA. 
CaL, 329 F.2d 47. 

§ 293(24).-Allowance 

Library References 
Fe(ieral Courts «s=>66S. 
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5. U.S.—Knaner v. Clarke, CA.Ky., 285 F.2d 735, 
cert den. 81 S.G. 1098, 366 U.S. 920, 6 L.Ed.2d 
243, reh. den. 81 S.Ct. 1932, 366 U.S. 978, 6 
L.Ed.2d 1268. 

Caglc V, Ckxaone, D.C.Mo., 299 F.Supp. 550— 
Roberts v, I-T-E CSrcuit Breaker Co., D.C.Minn., 
316 FAipp. 133. 

D.C—In re Green, C.A., 669 F.2d 779, 215 U.S.App. 
D.C 393. 

Doobta resoWed in £avor nf indigent 

D.C—Lee v. Habib, CA., 424 F.2d 891, 137 U.S.App. 
D.C. 403. 

Fafhiie of pedtioner to appear for questioning 

U.S.—^Ross V. T. C Bateson Const. Co., CAAIa., 270 
F.2d 796, withdrawn 274 F.2d 823. 

Grantlng leave without restricting scope of re- 
Bef 

U.S.—Williford v. People of State of Cal, C A.Cal., 329 
F.2d47. 

The Federal Rules of Appellate Pro- 
eedure provide that if the motion for 
leave to proceed in forma pauperis is 
granted, the party may procet with¬ 
out furier appli(jation to the (X)urt of 
appeals and without prepayment of 
fees or costs in either court or the 
giving of security therefor, If the mo- 
tioc is denied, the district court shall 
state in writing the reasons for the 
denial.^’ 

5X F.RA.P. Rute 24(aX 28 U.S.C.A 

Proceedings held in abeyahce notii reasons for 
denial given 

D.C—Dayis V, Clark, CA, 404 F.2d 1356, 131 U.S. 
App.D.C 379. 

53. U.S.-Jf<hn V. Gibson, C.A.Cal., 270 F.2d 36, 
cert den. 80 S.Ct 601, 361 U.S. 970, 4 L.Ed.2d 
549. , 

5.10. D.C—^Maioney v. E I, DuPont de Nemours A 
C:o., CA., 396 F2d 939, 130 U.S.App.D.C 58, 
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7.15. U.S.—John v. Gibson, CACal., 270 F.2d 36. 
cert. den. 80 S.Q. 601, 361 U.S. 970, 4 L.Ed.2d 
549- 

Yager v. Raisor, D.CInd., 211 F.Supp. 551. 

§ 293(25). -Requisites and Suf- 

ficiency 

Libraiy References 
Federal Courts ®=»661. 

9. Change in Rules 

FedRuIes Civ.Proc. Rule 73(c), is now F.R,A.P. Rule 
7, 28 U,S.CA. 

13.5, Federal Rules of CiviI Procedure, Rule 73(c), 28 
U.S.C.A., was amended in 1966, to provide for a 
. bond or equivalent security. Rule 73(c) is now 
F.RA.P. Rule 7, 28 U.S.C.A. 

13.10. Qiange in Rules 
Fed.Rales Civ.Proc. Rule 73(e), is now F.R.A.P. Rule 
26(b), 28 V.S.C.J^ 

13.15. U.S.—Hagan v, Whiiman, CA.Cal., 356 F.2d 
742. 

1305. U,S,—Hagan v. Whitman, C.A.Cal., 356 F.2d 
742. 
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17. U.S.—Ingie v. Sears, Roebuck and Co., D.C. 
Tenn., 470 F.Supp. 260. 

Fed.Rules Civ.Proc. Rule 73(c), is now F.R.A,P. Rule 
7, 28 U.S.C.A, which provides for a bond or equivalent 
security. 

19. Federal Rules of Ovil Procedure, Rule 73(c), 28 
U.S.C.A., was amend«i fe 1966, to provide for a 
bond or equivalent security. Rule 73(c) is now 
F.RA..P. Rule 7, 28 U.S.CA 

§ 293(2^). -Effect of Defects; 

Amendments and New 
or Additional Bonds 

Library References 
Federal (Dourts «=>661. 

1930. Change in Rul^ 

Provisions fonnerly in Fed.Rules Civ.Proc. Rule 
73(a), are now in F.R.A.P. Rule 3,28 U.S.C.A. 

§ 293(27). Service of Notice of Ap- 
peal 

Library References 
Federal Ckjurts «^665-670. 
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2330. U.S.—Evans v. Jones, CA.N.C., 366 F.2d 772 
—Yates V. Mdbae County Personncl Bd,; C.A. 
Ala., 658 F.2d 298. 


Qiange in Rules 

Fed.Rules Civ.Proc. Rule 73(b), is now F.R.A.P. Rule 
3(d), 28 U.S.CA. 

Failure to file noticc of appeal 
U S.— U.S. V. Lucienne D’Hotelle de Benitez Rexach, 
CA.Puerto Rico, 558 F.2d 37. 
premature notice treated as timeiy filed 
U s —Leonhaid v. U.S., C.A.N.Y., 633 F.2d 599, cert. 
' 'den. 101 S.Ct. 1975, 451 U.S. 908. 68 L.Ed.2d 295. 

§ 293(28). Entry or Docketing 

Library References 
Federal Courts «»671. 
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38. U.S.—Adoue v. Texas Gulf Producing Co., C.A. 
Utah, 289 F.2d 607—Brennan v. U.S. Gypsum 
Co., CAColo., 330 F.2d 728. 

Appeal not dismissed 

U S.—Mikkelson v. Young Men’s Christian Ass’n of 
Chicago, CA.Ill.. 317 F.2d 78. 

Change in Rules 

Fed.Rules Civ.Proc. Rule 73(g), is now F.R.A.P. Rule 
12(a), 28 U.S.CA. 

Jurisdictional 

U S.—Whittaker v. Whittaker Corp., C.A.Cal., 639 F.2d 
516, cert. den. 102 S.Ct. 566, 454 U.S. 1031, 70 
L.Ed.2d 473. 
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39. U.S.—U.S. V. Binder, C.A.Mich., 313 F.2d 243. 
Appeal timeiy 

U.S.—U.S. V. Columbus Municipal Separate School 
Dist., C.AMiss.,-558 F.2d 228, cert. den, 98 S.O. 
728, 434 U.S. 1013, 54 L.Ed.2d 757. 

40. U.S.—U.S. V. Bowen, CA.Fla., 310 F.2d 45. 

41. U.S.—Matter of GAC Corp., C.A.Fla., 640 F.2d 
7. 

§ 293(29). Appearance in Appellate 
Court 

Library References 
Federal Courts «=»671. 

47. U.S.—Baucre v. Hcisel, C.A.N.J., 361 F.2d 581, 
cert. den. 87 S.Ct 1367, 386 U.S. 1021, 18 L.Ed.2d 
457. 

Effect of nonappearance 

U.S.—Ruckman & Hansen, Inc. v. Contracting & Mate¬ 
ria]” Co., C.A.rnd., 328 F.2d 744—Teamsters, 
Chauffeurs, Warehousemen and Helpers Local Un¬ 
ion 524 v. Billington, C.A.Wash., 402 F.2d 510. 

§ 294(1). In General 
Library References 
Federal Courts «=>684-686. 
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48. U.S.-Sibron v. State of N.Y., N.Y., 88 S.a 
1889, 392 U.S. 40, 20 L.Ed.2d 917. 

§ 294(2). Operation of Appeal as Su¬ 
persedeas or Stay 

Library References 
Federal Courts «»684-686. 

50, U.S.—Naico Chemical Co. v. Hali, CA.La., 347 
F,2d' 90—United Bonding Ins, Co. v. General 
Cable Corp., C.A.Fla., 381 F.2d 753. 

Butts V. Curtis Pub. Co., D.C.Ga,, 242 F.Supp. 
390—Time Life Broadeast C!o. v, Boyd, D.CInd., 
289 F.Supp. 219—Sampson v. Ampex Corp., D.C. 
N.Y., 335 F.Supp. 242. 
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Docketing appeal as ousting lower court juris- 
diction 

U.S.—Ryan v. U.S. Lines Co., C.A.N.Y., 303 F.2d 
430—Board of Ed. of Independent School Dist. 89, 
OUahoma County v. York, C.A.Okl., 429 F.2d 66, 
ccrt. den. 91 S.Ct. 968, 401 U.S. 954, 28 LEd.2d 
237. 

Interlocutory appeal nomially has effect of stay 

U.S.—Ely V. Vdde, D.C.Va.. 356 F.Supp. 726. 

51. U.S.—U.S. V. Verlinsky, CA.Fla., 459 F.2d 1085. 

53. U.S.—Bamett v. Life Ins. Co. of the Southwest, 
C.A.Okl., 562 F.2d 15. 

§ 294(3). Right to, and Allowance 
of. Supersedeas or Stay 

Library References 

Federal Clourts «®=»684-686. 

54. U.S.—Securities and Exchange <3ommission v. 
Charles Plohn & Co., C.A.N.Y., 433 F.2d 376— 
Dockendorf v. Dakota County State Bank, C.A. 
Neb., 673 F.2d 961. 

Rules for stay or ipjunction pending appeal 

F.R.A.P. Rule 8, 28 U.S.C.A. 

Mootness 

U.S.—Ahrens v. Thomas, D.CMo., 434 F.Supp. 873, 
affd. in part, mod. in part on oth. grds., C.A., 570 
F.2d 286. 

55. U.S.—Nebraska Press Ass’n v. Stuart, 96 S.Ct. 
251, 423 U.S. 1327, 46 L.Ed.2d 237. 

Ruiz V. Estdle, C.A.Tex., 666 F.2d 854, affd. in 
part, revd. in part, C.A., 679 F.2d 1115, am. in part 
and vac. in part, C.A,, 688 F.2d 266. 

Under Federal Rules of QvU Procedore, Rule 62(g) 
the court or a judge or justice thereof has power to 
grant an injunction pending an appeal or make any 
order appropriate to preserve the status quo or the 
effectiveness of the judgment subsequently to be entered. 
D.C.—^Application of President and Directors of 
Georgetown College, Inc,, C.A., 331 F.2d 1000, 
118 U.S.App.D.C. 80, 9 A.L.R.3d 1367, (Opinion 
of Wright, J., sitting alone), reh. en banc den., 311 
F.2d 1010, 118 U.S.App.D.C. 90, cert. den, 84 
S.a. 1883, 377 U.S. 978, 12 L.Ed.2d 746. 
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55. U.S.—In re Massachusetts Helicopter Airlines, 
Inc., C.A.Mass., 469 F.2d 439. 

U.S. V. Blackbum, D.C.Fla., ‘538 F.Supp, 1385. 
In re Pine Lake Village Apartment Co., D.C. 
N.Y., 21.B.R. 395. 

D.C.—Hobson v. Hansen, D.C., 44 F.R.D, 18. 

Discretion abused 

U.S.—In re Swift Aire Lines, Inc,, Bkrtcy.App., 21 B.R, 

12 . 

55.5. Extraordinary remedy - 
U.S.—U.S. V. State of Tex., D.GTex,, 523 F.Supp, 703. 
D.C.—Brothcrhood of Ry. alnd S.S. Oerics, Frcight 
Handlers, Exp. and Statioo Empi v. National Medi- 
ation Bd^ CA., 374 F.2d 269, 126 U.SlApp.D.C. 
55. 

56.10. U.S.—Nebraska Press Ass’n V. Stuart, 96 RCt. 
251. 423 O.S: 1327, 46 L.Ed.2d 237, 

Harris v. U.S., CA^C^al., 413 F.2d 314—DcMdo 
V. Woolscy Marine Industries, Inc,, CA.?, 677 
F.2d 1030. 

Eagle-Picher Co. v. Spcrry, D.C.Mo., 227 
F.Supp. 153, 

D.C—Salsbuiy v. U.S., CA., 356 F,2d 822, ,123 U.S. 
App.D.C 69. . 

Composite statement of factors reguired to sup- 
port stay 

U.S.—Coleman v. Paccar, Inc., 96 S.Q. 845, 424 U.S. 
1301, 47 L.Ed.2d 67. 

Difficult legal question 

D.C.—Washington MetropoUtam Area Transit Commis- 
sion V, Holiday Tours, Inc., CA., 659 R2d 841, 
182 U.S.App.D.C 220. ' 


56.15. U.S.—In re Tumer, C.A.N.Y.. 309 F.2d 69— 
Belcher v. Birmingham Trust Nat. Bank, C.A, 
Ala., 395 F.2d 685—Miltcnbcrger v. Chesapeake & 
O. Ry. Co., C.A.Md., 450 F.2d 971. 

Resident Advisory Bd. v, Rizzo, D.C.Pa., 429 
F.Supp. 222—U.S. V. Blackbum. D.C.Fla., 538 
F.Supp. 1385. 

56.20. U.S.—Flonda Busbessnten for Free Enterprise 
V. City of Hollywood, C,A.Fla., 648 F.2d 956. 

Teleflex Indus. Products, Inc. v. Brunswick 
Corp., D.C.Pa., 294 RSupp. 256. 

56.25. U.S.—Bdcber v. Birmingham Trust Nat, 
Bank, C A.AIa., 395 F.2d 685. 

Research Corp. v. Pfister Associated Growers, 
Inc., D.CIll., 310 RSupp. 1377—U.S. v. Black- 
bum, D.C.Fla., 538 RSupp. 1385. 

In re Scardino, Bkrtcy.Pa., 18 B.R. 589. 

56.30. U.S.—Belcher v. Birmingham Trust Nat. 
Bank, C.A.Ala., 395 F.2d 685—^James River Flood 
Control Ass’n v. Watt, C.A.S.D., 680 F.2d 543. 

Halderman v. Pennhurst State School and Hospi- 
tal, D.C.Pa., 533 RSupp. 668. 

57. U.S.—Norris Mfg. Co. v. R, E. Darling Co., 

C. A.Md., 338 F.2d 326. 

D.C.—Edwards v. Habib, CA., 366 F.2d 628, 125 
U.S.App.D.C. 49. 

57.5. U.S.—American Mfrs. Mut. Ins. Co. v, Ameri¬ 
can Broadcasting-Paramount Theatres, Inc., N.Y., 
87 S.Ct. 1, 17 L.Ed.2d 37. 

Ivor B. Oark Co. v. Hogan, D.CN.Y., 296 
F.Supp. 407. 
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60. U.S.—Carpcnter Bros., Inc. v. Duval Sales <Z!orp., 

D. CWis., 440 RSupp. 1150. 

61. U.S.—Equal Employment Opportunhy Commis- 
sion V. United Ass’n of Joumeymen and Appren- 
ticcs of Plumbing and Pipefitting Industry of U.S. 
and Canada, Local Union No. 189, C.A.Ohio, 427 
F.2d 1091. 

62. U.S,—Teleflex Indus. Products, Inc. v. Brunswick 
Corp., D.C.Pa„ 294 F.Supp, 256—State of Md. v. 
Brown, D.CMd., 311 F.Supp. 1164, affd., C A., 
426 F.2d 809. 

D,C.—Blankenship v. Boyle, C.A., 447 R2d 1280. 

§ 294(4). -Appeal from Order 

Granting or Refusing In¬ 
junction 

Library References 
Federal (Dourts <s=»684-687. 
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63; U.S,—Securities and Exchange Commission v. 
Cbaries Plohn & Co., CA-N.Y., 433 F.2d 376. 

C^den Industries Cb. v. Carpenters Local Un¬ 
ion No. 1688, United Broth. of Carpenters and 
Joiners of America, D.CN.H., 246 F.Supp. 259. 

Fhial and conclusiye order 

U.S.—Krivacek v. U-S., D.CKal., 508 RSupp. 246. 

Vacariou of preliminary properly de- 

nied 

U.S.—Ideal Toy Corp. v. jSayoo DoU Corp., CA.N.Y., 
302 R2d 623. 

64. U.S.—Fortune v. Moipus, C.A.Miss., 431 F.2d 
7*99—Walker v. Lockhart, C.A.Arfc., 678 F.2d 68. 

Anegarions of complaiut takeo as true 

D.C.—Brothcrhood of Ry. and S.S. Qeries, Freight 
Handlers, Exp. and Station Emp. v. National Medi- 
ation Bd., CA., 374 F.2d 269, 126 U.S.App.D.C 
55. 

643. U.S.—^Pettway v. American Cast Iron Pipe Ca, 
CA-Ala., 411 F*2d 998, rdi. deo. 415 F,2d 1376. 

J. Wcmgarten, Inc. v. Potter, D.C.Tex., 233 
F.Supp. 833. 

Possible appeal 

U.S.—Corpus Christi Peopics’ Baptist Church, Inc. v. 
Texas Dept of Human Resources, D.CTex., 481 
F3upp; 1101, affd., CA., 621 F.2d 438. 


65.5. U.S.—Board of Ed. of School Dist. of Cty of 
Detroit v. Bradley, C.A,Mich., 475 F.2d 819— 
Walker v. Lockhart, C.A.Ark., 678 F.2d 68. 

Dayton (Thristian Schools v. Ohio Civil Rights 
Com’n, D.C.Ohio, 604 F.Supp. 101. 

66, U.S.—Great Lakes Carbon Corp, v. Continental 
Oil C:o., C.A.La., 332 F.2d 588—Lakefront Dock 
& R. Tenninal Co. v. International Longshore- 
men’s Ass*n, CA.Ohio, 333 F.2d 549. 

Stop H~3 Ass’n v. Volpe, D.C.Hawaii, 353 
F.Supp. 14. 

Restraining order, injnnctioit, or stay refhsed 
U.S.—Press v. Pasadena Independent School Dist, D.C 
Tex., 326 F.Supp. 550. 

Discretion held not abused 
U.S.—Sweeney v. Bond, C.A.Mo., 669 F.2d 542, ccrt. 
den. 103 S.Ct 174, 459 U.S. 878, 74 L.Ed.2d 143. 

66.5. U.S.—Greene v. Fair, C.A.Miss., 314 F.2d 200 
—Ruiz V. Estelle, C.A.Tex., 650 R2d 555, affd. in 
part, revd. in part on oth- grds. C.A., 679 F.2d 

1115, vac. in part on oth. grds., C.A., 688 F.2d 
266, ccrt. den. 103 S.Q. 1438, 460 U.S. 1042, 75 
L.Ed.2d 795. 

Equal Employment Opportunity Cmnmission v. 
Los Angcl» County, D.C.Cal., 531 F.Supp. 122. 

Protectire order detiied 

U.S.—U.S. V. Nutntioh Service, Inc., D.C.Pa., 234 
FSupp. 578, affd., C.A., 347 R2d 233—Dewey v. 
Reynolds Metals Co., D.C.Mich., 304 RSupp. 

1116. 
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69. U.S.—Greenstein v. National Skirt & Sportswcar 
Ass’n, Inc., C.A.N.Y.. 274 R2d 430—U.S. v. 
Lynd, .CA.Miss„ 301 F.2d 818. cert. den. 83 S.Q.' 
187, 371 U.S. 893, 9 L.Ed.2d 125—Greene v. Fair, 
CA-Miss., 314 F.2d 200. 

United Aircraft Corp. v. Boreen, D.C.Pa-, 296 
RSupp. 1144. 

Heavy burden 

U.S.—Kawecki Berylco Industries, Inc. v, Fansteel, 
Inc., D.CPa., 517 F.Supp, 539. 

70. U.S.—Reed v. Rhodes, C.A.Ohio, 549 F.2d 1046 
—James River Flood Control Ass’n v. W^ CA. 
S.D„ 680 R2d 543. 

71. IiguDction yacated onder circumstances 

D.C.—Rciter v. Universal hferion (2orp, CA., 273 FJ2d 
820, 107 U.S.App.D.C 6. 

72. U.S.—MeCoy v. Louisiana State Bd. of Ed, C.A. 

‘ La., 332 F.ld 915—^Baykss v. Martine, C.A.Tex., 

430 F.2d 872. 

73. U.S.—Dewey y. Reynolds Metals Co., D.C.Mich., 
304 RSupp. 1116. 

An application for an injunction pend¬ 
ing appeal in an injunction suit on the 
ground of mootness of such appeal has 
been denied.^^ ’ 

73J5. Wbere petitfoner may prevait mootoiesi of ap¬ 
peal a{^li^tion will be denied 
U.S.—Meredith V. Fair, C.A.Miss., 305 F.2d 341, man¬ 
date reo^ 306 F.2d 374; 

§ 294(5). Bond or Security 
Library References 
Federal CJourts 

73.50. U.S.—Poplar Grove Phmting and Refining 
Co., Inc, V. Bache Halsey Stuart, Inc., CA.La., 
600F.2d 1189. 

Hohnes v. Danner, C.A,Ga., 191 F.Supp. 394— 
Trans W<»:Id Airlines, Inc. v. Hughes, D.CN.Y., 
314 F,Supp. 94—Strama v. Peterson, D.C.ni., 537 
RSu|^ ^8. 

D.C.—Redding & Co.* v. Russwine Const Corp., C,A., 
417 F.2d 721, 135 US^pp.D.C 153, 

73.60. U.S.—United States v. Kurtz, D.CPa., 528 
F5upp., 1113. 



36 CJS 136 


§ 294(5) FEDERAL COURTS 

Page 992 


73.65. U.S.—In re Walton Plywood, D.C.Wash., 227 
F.Sui^. 319—Dewey v, Reynolds Metals Co., 
DCMich., 304 F.Supp 1116. 

Stay terminatmg when dme expires without 
complying with condition imposed 
U.S.—Western Lighting Corp. v. Smoot-Holman Co., 
C.A.Cal., 352 F.2d 1019 
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D.C.—Reddmg & Co. v, Russwine Const. Corp., C.A.-, 
417 F.2d 721, 135 U.S.AppD.C. 153. 
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73.70. U.S.—BerryhiU v. Gibson, D.C.Ala., 331 
F.Supp. ■ 122, probable jur. noted 92 S Cl 2487. 
408 U.S 920, 33 L.Ed.2d 331. 

75.55. U.S.—International Paper Co. v. Whitson, 

C. A.OkI.. 595 F.2d 559. 
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Mo., 335 F.2d 801. 

83, U 4 S.—Solomon Dehydrating Co. v. Guyton, C.A., 
283 F.2d 247. 
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B.R. 12. 
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U.S.—Sochanski v. Sears. Roebuck & Co., D.C.Pa., 504 
F.Supp. 187. 

835. Change in Rnles 
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F.R.A.F. Ruk ll(g), 28 U.aCA. 
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89, U.S.—Hooston Rre & Cas. Ins, Co. v. Ivem, 
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Wk. 54 F.R.D. 580 
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U.S.App.D,C 346. 
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S.Q. 395, 385 U.S. 960, 17 L.Ed.2d 305. 
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U S.App D.C 299. 

page 995 
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U.S.AppD.C. 299 

§ 294(10). Effect of Transfer of 
Cause or Proceedings 
Therefor 

Library References 
Federal Courts <s=»681--683. 
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ficld, D.C.NJ., 223 F.Supp. 259—Federal Sav. & 
Loan Ins. Corp. v. Lawn Sav, & Loan Ass’n, 
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890. 
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289 F.2d 814—Janousek v. Doylc, C.A.S.D., 313 
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RoUe v, New York Qty Housing Authority, D.C. 
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Jurisdiction to dismiss action 
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U.S.—U.S. v. Lynd, C.A.Miss., 321 F.2d 26, cert. den. 
84 S.Ct 486, 375 U.S. 968, 11 L,Ed.2d 416, moUon 
den. 334 F.2d 13, 
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U.S.—Dixie Portland Flour Mills, Inc. v. Dixie Feed & 
Sced Co., CA.Tenn., 382 E2d 830. 

5. U.S.—Hodgson v. Mahoney, C.A.Mass., 460 F.2d 

326, cert, den. 93 S.Ct 519, 409 U.S. K)39, 34 
L.Ed.2d 488. 

Premature filing of notice of appeal 

U.S.—Stevenson v. Otentec, Inc., CA.Cal., 652 F.2d 
20, cert, den. 102 S.C. 2008, 456 U.S. 943, 72 
L.Ed.2d 465. 
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6 . U.S.—Sumida v. Yumen, CA.Hawaii, 409 F.2d 

654, app. after remand 444 F.2d 1281, cert. den. 
92 S.a. 1168, 405 U.S. 964, 31 L.Ed.2d 240, reh. 
den. 92 S.Q. 1308, 405 U.S. 1048, 31 L.Ed.2d 
591—Hoggv. U.S., CAKy., 411 E2d 578. 

DeLee v. School Dist. No. 3, Dordiester .County, 
S.C„ D.C.S.C, 306 F.Supp. 905—0’Brien v. Aveo 
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Provisions formerly in Fed.Rules av.Proc. Rule 
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7.15. U.S.—Smith v. Insurance Co. of North Amer¬ 
ica, D.C.Tenn., 213 F.Supp. 675, affd. in part and 
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8. U.S.—Wolf V, Nazareth Enterprises, Inc., C.A. 

N.Y., 303 F.2d 152. 
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Pa., D.C.pa., l84'ESupp, 381. 
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Wyndham Associates v. Bmtliff, CA.N.Y., 398 
F.2d 614, cert. den. 89 S.Ct. 444, 393 U.S. 977, 21 
L.Ed.2d 438. 

22. Federal Ruies of Ovil Procednre, Rule 
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467—L & E Co. V. U.S.A. ex rei. Kaiser Gypsum 
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36. U.S.—Smith v. Sema, C.A.N.M., 367 F.2d 324. 
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page 1009 

84. Change in Rul^ 

Fed.Rules Civ.Proc. Ruk 75, is now F.R.A.P. Rules 
10, II, 28 U.S.C.A. 

§ 295(7). Contents, Making, and 

Settlement of Bili of Ex- 
ceptions 

Library References 
Federal Courts '©=>636. 

page 1011 

94. Chan^ in Rules 

Fed,Rules Civ Proc, Ruk 75, b now F.R.A.P. Rule 
10, 28 U.S.C.A. 

§ 295(8). Contents, Making, and 

Settlement of Statement 
of Case 

Library References 
Federal Courts <©=696. 
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38. Change in Rules 

FedJRules Civ.Proc. Rule 76, is now F.R.A.P. Ruk 
10(d), 28 U.S.CA. 

§ 295(9). Statement of Evidence 
Library References 
Federal Courts ‘©=696. 
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43. Federal Rules of Civil Procedure, Rule 75(c), 28 
TJ.S.C.A., was ddeted in 1966 

Under the Federal Rules of Appel¬ 
late Procedure, if no report of the evi¬ 
dence or proceedings at a hearing or 
triai was made, or if a transcript is 
unavailable, the appellant may prepare 
a statement of the evidence or proceed¬ 
ings from the best available means, 
including his recollection. The state¬ 
ment shall be served .on the appellee, 
who may serve objections or propose 
amendments thereto within 10 days af- 
ter Service. Thereupon the statement 
and any objections or proposed amend¬ 
ments shall be submitted to the district 
court for settlement and approval and 
as settled and approved shall be includ- 
ed by the clerk of the district court in 
the rqcord on appeal.^^^ 

43.5. FJtA-P. Ruk 10(c), 28 U.S.CA, 

44. Statement held insuffident 

U.S.—Valky Stream Flooring Corp. v. Green Manor 
Const Co., CA.Mass., 336 F.2d 6. 

45. U.S.—St Pani Fire & Marine Ius. Co. v. Arkla 
Chemical Coip., CA.Ark., 431 F.2d 959. 

47. Change in Riiles 

FettRuks av.Proc. Rule 75, is now F.R,A.P. Rule 
10, 28 U.S.CA. 


55. U.S —Blitzstem v. Ford Motor Co„ C.AAla.. 288 
F2d 738—London v Troitino Bros., Inc, C.A. 
Va., 301 F.2d H6-Cox v. General Elee. Co, 
C.AMich.. 302 F.2d 389—Chemack v. Radio, 
C.A.R.I., 331 F2d 170—Moran Towing Corp. v. 
M. A. Gamnruno Const. Co., C.A.R.1, 363 F.2d 
108, on remand 292 F.Supp. 134, affd. in part, and 
remd. 409 F.2d 917—Green v. Aetna Ins. Co, 
C.A.Tex., 397 F.2d 614—Business Forms Fmish- 
mg Service, Inc. v. Carson, C.A III, 463 F.2d 966. 

Dantzier v. Defender Shipping Co, D.C.Pa., 285 
F.Supp. 541, affd., C.A., 411 F.2d 792 

page 1019 

56. U.S.—Dantzier v, Defender Shipping Co., D.C. 
Pa., 285 F.Supp. 541, affd., C.A., 411 F.2d 792. 

57. U.S.—Bhtzstcin v. Ford Motor Co., C.A.AIa, 288 
F.2d 738. 

Federal Rules of Civil Procedure, Rule 75(a), 28 
U.S.C.A., was dekled in 1966. 

The Federal Rules of Api^llate Pro¬ 
cedure do not contain provisions with 
respect to the designation method of 
preparing the record on appeal, but 
provide that the originaL papers and 
exhibits filed in the district court, the 
transcript of proceedings, if any, and a 
certified copy of the docket entries pre- 
pared by the clerk of the district court 
shall constitute the record on appeal in 
ali cases.^*’ 

58.1. F.R.A.P. Ruk 10(a), 28 U.S.C.A. 

The parties may agree by written 
stipulatjon filed in the district court 
that designated parts of the record 
shall be retained in the district court, 
unless thereafter the court of appeals 
shall order or any party shall request 
their transmittal.^® ^ 

58.2. F.R.A.P. Ruk 28 U.S.C.A. 

58.5. U.S.—Pound v. Insurance Co. of North Amer¬ 
ica, CA.N.M., 439 F.2d 1059. 

Dantzier v. Defender Shipjnng Co., D.C.Pa., 285 
F.Supp. 541, affd., C.A., 411 F.2d 792. 

59. Federal Rules of Civil Procedure, Rule 75(b), 28 
U.S.C.A., was amended in 1966, delcting such 
provision, and providing that appellant shall order 
a transcript of such parts of the proceedings not 
already on file as he deems necessary for inclusion 
in the record Ruk 75(b) is now F.R.A.P. Ruk 
10(b), 28 U.S.C.A. 

page 10:^ 

62. Sinular provision under mle of court of 
appeals 

U.S.—Mitchcll v. Robert De Mario Jewelry, Inc,, C.A. 
Ga., 260 F.2d 929, revd. on oth. grds., 80 S.Ct. 332, 
361 U.S. 288, 4 L.Ed.2d 323. 

66.15. Federal Rules of CSvil Procedure, Rule 75(e), 
28 U.S.C.A., was ddeted in 1966. 

page 1021 

66.20, Fedeml Rules of Ovil Procedure, Ruk 75(e), 
28 U.S.CXA., was deleted in 1966. 

A court reporter has no authority to 
abbreviate or edit when recorciing the 
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proceedings or transcribing the 
record.^ 

66.65. U.S.—Grau v. Procter & Gamble Co., D.C. 
Ala., 32 F.R.D 199. 

71. Federal Rules of Civil Procedure, Rule 75(d), 28 
U.S.C.A, was deleted in 1966. See F.R.A.P. Rule 
KXb), 28 U.S.CA. requiring appellant to serve a 
statement of the issues which he intends to present 
on appeal if only a part of the proceedings is 
transcribed. 

73. U.S.— Rachbach v. Cogswell, C.A.CoIo., 547 F.2d 
502. 

page 1022 

80. Federal Rules of Civil Procedure, Ruk 75(i), 28 
U.S.C.A., was deleted in 1966. F.R.A.P. Rule 
10<a), 28 U.S.C.A., provides that the original pa- 
pers and exhibits filed in the district court shall 
constitute, among other things, the record on ap¬ 
peal in ali cases. 

80.5. U.S.—U.S. V. Benning, CA.Cal., 295 F.2d 705. 

F.R.A.P. Rule 10(a), 28 U S.C.A. 

Exhibits of modest size to be forwarded with 
transcript 

U.S.—U.S. v. Ross, C.A.N.Y., 321 F.2d 61, cert. den. 
84 S.Ct. 170, 175, 375 U.S. 894, 11 L.Ed.2d 123. 

Change in Rules 

Federal Rules of Civil Procedure, Rule 75(o), is now 
F.R.A.P. Rule 11, 28 U.S.CA. 

Motion for supplemental record denied 

(1) Other instances. 

U.S.—Kemlon Products and Development Co. v. U.S., 
CA.Tex., 646 F.2d 223. 

Change in Rules 

Federal Rules of Civil Procedure, Ruk 75(h), is now 
F.R.A.P. Rule I0(e), 28 U S.C.A. 

page 1023 

82. U.S.-W.R.B. Corp. v. Gcer, C.A.Tex., 313 F.2d 
750. 

Change in Rules 

Federal Rules of Civil Procedure, Ruk 75(k), is now 
F.R.A.P. Rule 11, 28 U.S.CA. 

§ 295(11). Authentication and Certi- 
fication 

Library References 
Federal Courts <©=>691. 

86. U.S.—Northland Paper Co. v. Mohawk Tabkt 
Co., D.CN.Y., 271 F.Supp. 763. 

page 1024 

90. Under Federal Rule of Ciyil Procedure, 
Rule 75(g), etc. 

(2) Federal Rules of Civil Procedure, Ruk 75(g), 28 
U.S.CA. was deleted in 1966. 

§ 295(12). Printing of Record 
Library References 
Federal Courts <©=691. 

96. Federal Rules of Civil Procedure, Ruk 75(/), 28 
U.S.C.A., was deleted in 1966. 

puge 1025 

98. Federal Rules of Civil Procedure, Ruk 75(/), 28 
U.S.C.A., was deleted in 1966. 

The Federal Rules of Appellate Pro¬ 
cedure make provision with respuet to 
the form of papers on appeal.®*-^ 

98.5. F.R^P. Ruk 32, 28 U,S,C.A. 

2. Matter of discretion 

(2) Other instances. 

U.S.—Pioneer Oedit Corp. v, Bloomberg, CA^Mass., 
323 F.2d 992. 
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§ 295(13). Transmission and Filing 
of Record 

Library References 
Federal Courts <s=»697. 

5. Qiange in Rules 

Fed.Rules Civ.Proc. Rule 73(g), is now F.R.A.P, Rule 
11, 28 U.S.CA. 

The Federal Rules of Appellate Pro- 
cedure provide that the record on ap- 
peal, including the transcript and ex- 
hibits necessary for the determination 
of the appeal, shall be transmitted to 
the court of appeals within 40 days 
after the filing of the notice of appeal 
unless the time is shortened or extend- 
ed by an order entered under the rules. 
When the record is complete for pur- 
poses of the appeal, the clerk of the 
district court shall transmit it to the 
clerk of the court of appeals.^ ^ 

6.5. F.R.A.P. Rule 11, 28 U.S.CA. 

p^e 1026 

7. U.S.—HflI V. WhiUock Oil Services, Inc, C.A.Kan., 
450 F.2d 170. 

D.C.—Lee v. Habib, C.A., 424 F.2d 891, 137 U.S.App. 
D.C. 403. 

Rontine extensions not to be allowed 

U.S.—Thompson v. American Airlines, Inc., C.A.Tex., 
422 R2d 350. 

Chflnge in Rules 

F.R.A.P. Rule ll(d). 28 U.S.CA., was abrogated in 
1979. 

Fed.Rules Civ.Proc. Rule 73(g), is now F.R.A.P. Rule 
ll(d), 28 U.S.C.A. 

13. Extension denied 

(1) U.S.—Weinberger v. Group, C.A.Pucrto Rico, 
339 F.2d 34. 

§ 295(14). -Effect of Failure to 

File in Time 

Library References 
Federal Courts <®=>697. 
page 1027 

17. U.S.—Brennan v. U.S. Gypsum Co., C.A.C 0 I 0 ., 
330 F.2d 728—Brennan v. Rock Wool Insulating 
Co., C.A.C 0 I 0 ., 337 F.2d 849-Murphy v. L & J 
Press Corp., C.A.Mo„ 577 F.2d'27. 

Change in Rules 

F.R.A.P. Rule 12(c), 28 U.S.C.A., was abrogated in 
1979. 

Fed.Rules Civ.Proc. Rule 73(a)j is now ER,A.P. Rule 
3, 28 U.S.C.A., and Fed.Rules Civ.Proc. Ride 73(g} is 
now F.R.A,P. Rule 12(c), 28 U.S.CA. 

page 1028 

19. U.S.—King V, Laborers Intem. Union of North 
America, Union Local No. 818, C,A.Tenn., 443 
F.2d 273. 

page 1029 

22. U.S.—U.S. V. Bindcr, C.A.Mic&., 313 F.2d 243— 
Brennan v. U.S. Gypsum Co., C.A.C 0 I 0 ., 330 F.2d 
728. 

§ 295(15). Defefts or Omissions in 
Record 

Library References 
Federal Courts «»698. 


FEDERAL COURTS § 295(17) 

Page 1034 
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28. Dismissal not warranted 

(3) Other instances. 

US—Hogg V. U.S.. CA.Ky., 411 F.2d 578. 

29. U.S.—Island Creek Coal Co. v. Local Union No 
1827 of United Mine Workers of Amenca, C.A. 
Ky, 568 F. 2 d 7. 

29.5. U.S.—Leonhard v. U.S., CA.N.Y., 633 F.2d 
599, cert. den. 101 S.Ct. 1975, 451 U.S. 908, 68 
L.Ed.2d 295. 

30. U.S.—Chapman v. Rudd Paint & Vamish Co., 
CA.Wash., 409 F.2d 635. 

31. U.S.—Foley Lumber Industries, Inc. v. Buckeye 
Ollulose Corp., C A.Fla., 286 F.2d 697, cert. den. 
81 S.Ct. 1922, 366 U.S 966. 6 L.Ed.2d 1257— 
Equal Employment Opportunity Commission v. 
United Ass’n of Joumeymen and Apprentices of 
Plumbing and Pipefitting Industry of U.S. and 
Canada, Local Union No. 189, C.A.Ohio, 438 
F.2d 408, cert. den. 92 S.Ct. 77, 404 U.S. 832, 30 
L.Ed.2d 62. 

33. U.S.—Wimberly v. Rogers, C.A.Mont, 557 F.2d 
671. 

§ 295(16). -Amendment and 

Correction of Record 

Library References 
Federal Courts «»699. 

page 1031 

34.50. U.S.—Fishec v. Flynn, C.A.Mi^., 598 F2d 
663. 

36. U.S,—Amold Productions, Inc. v. Favorite Films 
Corp., C.A.N.Y., 291 F.2d 94—Rogers v. Balti- 
more & O.R. Co., C.A,OhiQ, 325 F.2d 134—Car- 
michael v. City of Greenwood, Miss., C.A,Miss., 
352 F.2d 86 , reh. 369 F.2d 698. 

37. U.S.—Sanford Bros. Boats, Inc. v. Vidrine, C.A. 
La., 412 F.2d 958—Moggc v. District 8, Intem. 
Ass’n of Machinists, AFL-CIO, C.A.I11., 454 F.2d 
510. 

Suppiemental record 

U.S.-FIcming v. Gulf ai Corp., C.A.Okl., 547 F.2d 
908. 

The preparation df the transcript is a 
continuing matter and must proceed in 
the district court although jurisdiction 
over the case in which it will be filed 
may have passed to the appellate 
eourt.^’'^ 

37.5. D.C.—N.L,R.B. v. Sagamore Shirt Co., C.A., 
401 F.2d 925, 130 US.App.D.C. 384. 

Certification of new trial 

If District Court would be of opinion that satisfactory 
record could not bc obtained fiw appeal pending in 
Court of Appeals and that new trial was required, upon 
certification by District Court judge, pending motion for 
remand for Mure of fbnncr official court reporter to 
have testimony fully transcribed would bc granted. 
U.S.—Hydramotive Mfg. Corp. v. Securities and Ex- 
change Ckimmission, C.A.Okl., 355 F.2d 179. 

Remand not necessary 

U.S.—Hydramotive Mfg. Corp. v. Secunties and Ex- 
change Commission, C.A,Okl., 355 F.2d 179, 

Continued soperrision of reporteris dnties 
U.S.—Hydramotive Mfg. Corp. v. Securities and Ex- 
change Commission, CA.CWcL, 355 F.2d 179. 

38. U.S.—Frankfort Oil Co. v. Snakard, C.AOkl., 
279 F.2d 436, cert. den. 81 S.a. 283, 364 U.S. 
920, 6 LEd.2d 259—Foley Lumber, Industries, 
Inc. v. Buckeye Cellulose Corp^ C.AFla,, 286 
F.2d 697, cert den. 81 S.a 1922, 366 U.S. 966, 6 
LJEd.2d 1257—S & E Shi^wig Corp. v. Chesa- 
peake & O. Ry. Co,, CA,Ohio, 678 F.2d 636. 

Stipulatkm that depositions be added to record 

U.S.—Gomes v. Williams, C.A.N.M., 420 F.2d 1364. 


Change in Rules 

Federal Rules of Civil Procedure, Rule 75(h), is now 

F.R.A.P. Rule 10(e), 28 U.S.C.A. 
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39. Change in Rules 

Federal Rules of Civil Procedure, Rule 75(h), is now 

F.R.A.P. Rule 10(e), 28 U.S.CA. 

40. U.S.—Foley Lumber Industries, Inc. v. Buckeye 
Cellulose cirp , C.A.Fla., 286 F.2d 697, cert den- 
81 S.Ct 1922, 366 U.S. 966, 6 L Ed.2d 1257—Wil- 
kin v. Sunbcam Corp., C.A.Kan., 405 F.2d 165, 
app. after remand 4^ F.2d 714. Cert. den. 93 
S.a 940, 409 U.S. 1126, 35 L.Ed. 2 d 258. 

Ritter v. Hilo Vamish Corp., D.C.N.Y., 186 
F.Supp. 625. 

Denial of motion to amend not error under 
circumstances 

U.S.—Cox V. General Elee. Co., C.A.Mich., 302 F.2d 
389. 

Remaking record disapproved 

U S,—U.S. Cas. Co. V. Schicin. CA.Tex., 338 F2d 169. 

Certificate of trial jndge includabie in record 

U.S.—Cockrell v. Ferrier, C.A.Ala., 375 F.2d 889. 

42. U.S.—Grau v. Procter & Gamble Co,, D.C.Ala., 
32 F.R.D. 199. 

43. U.S.—Ritter v. Hilo Vamish Corp, D.CN.Y., 
186 F.Supp. 625. 

Grau V Procter Sc Gamble Cb., D.C.Ala., 32 
F.R.D. 199. 

44. U.S —Maneikis v. St. Paul Ins. Co. of Illinois, 
C.A.Ill., 655 F.2d 818. 

page 1033 

45. U.S.-McKinney v. Boyk, C.AAriz., 404 F.2d 
632, cert. den. 89 S.Ct. 1481, 394 U.S. 992, 22 
LEd.2d 767, reh. den. 89 S.O. 2003, 395 U.S. 
941, 23 L.Ed.2d 459, app. after remaiwj W F.2d 
1091. 

Motion to augment record denied 

U.S.—Gunston v. U.S., C.A.Cal., 358 F.2d 303, cert 
den. 86 S.Ct. 1904, 384 U.S. 993, 16 L.EiM 1010, 
reh. den- 87 S.Ct. 387, 385 U.S. 964, 17 L.Ed,2d 
309. 

45.5. U.S.—Cook & Sons Equipment, Inc. v, Killen, 
C.A.Alaska, 277 F.2d 607. 

46. U.S.—Pruitt v. Campbell, C.A.Va., 429 F.2d 642. 

47. U,S.-U.S. V. Chesapeake & O. Ry. Co., qA.Va., 
281 F,2d 698—U.S. for Use and Bendit of Air 
Comfort, Inc, v. Jones Coal Co., C.A.Tenn., 325 
F. 2 d 877. 

D.C.-Ramsey v. U.S., C.A., 463 F.2d 815, 149 U.S. 
App.D.C. 412, affd. 506 F.2d 1322, cert. den. 95 
S.Ct 1569, 421 US. 913, 43 L.Ed.2d 778. 

page 1034 

48. U.S.—Aetna Life Ins. Co. v. Baraes, C.A.Tex., 
361 F.2d 685. 

§ 295(17). -Waiver and Cure of 

Defense or Objections, 
and Striking 

Library References 
Federal Courts «=>699. 

54. Waiver may be effected 

(5) Other instances. 

U.S.—lUinois Cent. R. Co. v. Rfley, C.A.Ky., 392 F.2d 
787. 

55. Findings and cOpelualons 

U.S.—Carey, Baxter & Kennedy, Inc. v. Wilshire Ojl 
Co. of Tex., C.A.Okl., 346 F.2d 110. 

55.10. Chango in Rnles 

Fed.Rules Gv.Proc. Rule 75(b), in now^ F,R.A.P. 

Rule 10(b>, 28 U.S,C.A. 
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§ 295(17) FEDERAL COURTS 

Page 1035 


page 1035 
Motion denied 

D.C.—Connelly v. Nitze, C.A„ 401 F.2d 416, 130 U.S. 
App.D.C. 351. 

§ 295(19). Conclusiveness and Ef- 
fect of Record 

Library References 
Federal Courts <®=»700. 
page 1036 

69. U.S.—Superior Mfg. Corp. v. Hessler Mfg. Co., 
CACokj., 267 F.2d 302, ccrt. den. 80 S.a. 139, 
361 U.S. 876, 4 L.Ed.2d 114. 

70. D.C—Milkr v. Avirom, C.A., 384 F.2d 319, 127 
U.S.App.D.C 367 

72. U.S.—Security Ben. Life Ins. Co. v. Jacksc»i, C.A 
Mo., 318 F.2d 846. 

page 1037 

77. Change in Rules 

Fed.Ruks Civ.Proc. Rule 75, is now F.R.A.P. Rule 
10, 28 U.S.C.A. 

79.5. Change in Rqles 

Fed.RuIes Civ.Proc., Rule 75(h), is now F.R.A.P. 
Ruk KXc). 28 U.S.CA. 

§ 295(20). Questions Presented for 
Review 

Library References 
Federal Courts <3=701. 

80. U.S.—Ingraham v. Wright. C.A.Fla.. 498 F.2d 
248, re^. 525 F.2d 909, affd. 97 S.Ct. 1401, 430 
U.S. 651, 51 L.Ed.2d 711—Paton v. La Prade, 524 
F,2d 86Z 

Wymer v. Wymer, Bkrtcy.App.Cal., 16 B.R. 497. 
D.C—Fnmklm Inv. Co, v. Boyd, App., 201 A.2d 871. 

page 1038 

80.5. U.S.—PeUerm Laundry Machinery Sales Co. v. 
Reed, CAArk., 300 F.2d 305. 

80.10. U.S.—Rks V. Lynskey, C.A.I11., 452 F.2d 172. 

82.10. U.S.—Caston v. Sears, Roebuck & Co., Hat- 
tiesburg. Mfas., CA.Miss.. 556 F.2d 1305. 

82.15. U.S.—U.S. V. Reflly, C.A.N.M., 373 F.2d 737. 

84. Prrniege 

(2) Other statements. 

D.C—&own V. Conins, CA., 401 F.2d 209, 131 U.S. 
App J).C. 68. 

Res judicata 

(2) Other matters. 

U.S.—Abramson v. Pennwood lav. Corp., Cj\-N.Y., 
392 F.2d 759. 

page 1039 

85. U.S.—Jaconski v. Avisun Corp., CA.Pa-, 359 
F.2d 931. 

99. U.S.—^Dd Rey Air v. Expressway Airpark. Inc., 
aA,OfcL, 468 F.2d 187. 

91, UjSw —Mastrom, bic. v. Pix^essional Management, 
Ino, CA.S.C.. 459 F.2d 172—Hunt v. Rodriguez, 
CA.Tex., 462 F2d 659, rdi. granted in part, den. 
in part 468 F.2d 615. 

91.5. U.S.^dmson v. Grim-Smith Hospital, C.A. 
Mo„ 453 F.2d 1253. 

D.C-Ranjsey v. U.S., CA., 463 F.2d 815. 149 U.S. 
App.D.C. 412, affd. 506 F.2d 1322, cert. den. 95 
S.Q. 1569, 421 U.S. 913, 43 LEd.2d 778. 

92. D.C—Mitzncr v, BayUcs. CA., 424 F.2d 814, 137 
U.SApp.D.C 326. 

95. U.S.—Aetna Ins. Ca v. Bamett Bros., Inc., C.A. 
lowa, 289 F.2d 30—^Amold v. Loose, C.A.Pa., 352 
F.2d 959—McCarthy v. Kroger Co., C.A.Pa., 385 
F2d ISO—Ho^^ord D. Jury, Inc. v. R & G SIoane 
Mfg. Co., Inc., CA.C 0 I 0 ., 666 F.2d 1348. 
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97. U-S.—Kauffman v. Johnston, C-A-Pa., 454 F.2d 
264. 

Review in absoice of record 
U-S.—Commercial Credit Equipment Corp. v. L & L 
Contracting Col, Inc, CAMiss., 549 F.2d 979, 
reh. den. 553 F.2d 100. 

98. U.S.—Dickerson v. Continental Oil Co., C.A.La., 
449 F.2d 1209, ccrt- den. 92 S.Ct. 942, 405 U.S. 
934, 30 L.Ed.2d 809, app. after remd. 476 F.2d 
635—Armour & Co. v, Nard, C.A. lowa, 463 F.2d 
8, motion den. 56 F.R-D. 610. 

99. U.S.—Commumty Nat. Life Ins. Co. v. Parker 
Square Sav. and Loan Ass’n, C.A.Okl., 406 F.2d 
603. 

§ 295(21). -Questions Depend¬ 

ent on Evidence in 
(General 

Library References 
Federal Courts <s=703. 

2 , U.S.—Wisconsin Barge Line, Inc. v. Coastal Ma¬ 
rine Transport, Inc, CA.La., 414 F.2d 872— 
Whitelock v. Leathennan, CA.Colo., 460 F.2d 
507. 

page 1041 

8. U.S.—Carey v. Lykcs Bros. S.S. Co, C.A.Ala., 455 
F.2d 1192. 

page 1042 

11. U.S.—Moorhead v. Stcams-Roger Mfg. Co., C.A. 
N.M., 320 F.2d 26—McMain v. Twomey, C.A. 
N.M., 368 F,2d 63—Guest v. Bailes, C.A.Tenn., 
448 F.2d 433. 

15. U.S.—McGraw-Edison Co. v. Central Transform¬ 
er Corp., CA.Ark., 308 F.2d 70—Lindscy v. 
Moyle, C.A.Idaho 358 F.2d 727—Daleidcn v. Car- 
borundum Co., C.A-Minn., 438 F.2d 1017. 

§ 295(22). -As to Instructions 

Library References 
Federal Courts <®=»704. 
page 1043 

22. U.S.—Campbell v. Clark, C.A.Kan., 283 F.2d 766 
—Murphy v. St Paul Fire & Marine Ins. Co., 
C.A.La., 314 F.2d 30, cert. den. 84 S.Ct. 197, 375 

U. S. 906, 11 L.Ed,2d 146-Lusich v. Bloomfield 

S.S. Co., C.A.La., 355 F.2d 77&-Hardware Mut. 
Ins. Co. V. Lukken, C.A.OkI., 372 F.2d 8—Morris 

V. Gimbel Bros., Inc,, C.A.Pa, 394 F.2d 143. 

23. U.S.—^Etik) V. Dcval Aerodynamics, Inc., C.A.Pa., 
430 F.2d 325, cert, den. 91 S.Q. 1191, 401 U.S. 
974, 28 L.Ed.2d 323. . 
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24. U.S.—Garland v. Material Service Corp., C.A.II1., 
291 F.2d 861, 91 A.LR.2d 832—Fischer Const 
Co. V. Fireman’s Fund Ins, Co., C.A.Okl., 420 
F.2d 271. 

25. U.S.—Sims v. Texas & N.O.R. Co., C.A.La., 267 
F.2d 37. cert. den. 80 S.Q. 163, 361 U.S. 888, 4 
L.Ed.2d 123—Sears, Roebuck & Co. v. Daniels, 
CA.Neb„ 299 F.2d 154. 

§ 295(23). -As to Findings and 

Decisions 

Library References 
Federal Courts <s=»705. 

28. U.S,—Jensen v. U.S., CA.Cal., 326 F.2d 891— 
Kclky V. Dunne, C. A.Mass., 369 F.2d 627—Green 
V. Aetna Ins. Cd., C.A.Tex., 397 F.2d 614—Barber 
V. Kimbrdrs Inc., C.A.N.C., 577 F.2d 216, ccrt. 
den. 99 S.Q. 329, 439 U.S. 934, 58 L.Ed.2d 330. 

29. U.S.—Kruger v. Pmcea, CA-Virgin Islands, 300 
F.2d 830. 
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32. District court’s findings are subject to at- 
tack, etc. 

Fed.Rules Civ.Proc. Rule 75. is now F.R.A.P. Rule 
10, 28 U.S.C.A. 

33.5. U.S.—Euio V. Deval Aerodynamics, Inc., C.A. 
Pa., 430 F.2d 325, cert. den. 91 S.Ct. 1191, 401 
U.S. 914, 28 L.Ed.2d 323. 

D.C—Franklm Inv. Co. v. Boyd, App., 201 A.2d 871. 

§ 295(24). Matters Not Apparent of 
Record 

Library References 
Federal CJourts <s=>707. 
pj^e 1046 

34.50. U.S.—Williams v. Pennsylvania R. Co., C.A. 
N.Y., 313 F2d 203, on remand, D.C., 267 F.Supp. 
495. 

35. U.S.—Hong v. U.S., C.A.Hawaii, 363 F.2d 116— 
Tidewater Patent Development Co. v. Kitchen, 
C.A,Va., 371 F.2d 1004, cert. den. 88 S.Q. 46, 389 
U.S. 821, 19 L.Ed.2d 74, app. after remand 421 
F,2d 680^reason v. American Bridge, C.A.Kan., 
384 F.2d 475—Carcia v. American Marine Corp., 
C.A.La., 432 F.2d 6—Hassenflu v. Pyke, C.A. 
Tex., 491 F.2d 1094. 

Wymer v. Wymer, Bkrtcy.App.Cal, 16 B.R. 497 
Particular matters not copsidered because not in 
record 

(4) Other matters. 

U.S.—Gunn v. U.S., C.A.Ark., 283 F.2d 358—Rawson 
v. Calmar S.S. Corp., C.A.Wash., 304 F,2d 202. 

37. U.S.—Metropolitan Life Ins. Co. v. Butte, C.A. 
Utah, 333 F.2d 82—People of State of Cal. v. 
General Motors Corp., C.A.Cal., 431 F,2d 732. 
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38. U.S.—In re Frank Fehr Brewing Co., CA.Ky., 
268 F.2d 170, cert. den. 80 S.a. 880, 362 U.S. 
963, 4 L.Ed.2d 878, reh. den. 80 S.Ct 1250, 363 
U.S. 817, 4 LEd.2d 1157—In re Strubbe, C.A. 
N.J., 347 F.2d 217—U.S. ex rei. Bradshaw v, 
Alldredge, C.A.Pa., 432 F.2d 1248—U.S. v. Gaz- 
da. CA.Pa., 499 F.2d 161. 

Appendix to brief 

(2) Other matters. 

U.S.—Oster v. Union Pac. R. Co., C.A.Mont., 274 F.2d 
447. 

Mere statement not evidence 

U.S.—Thomton v. US., CA.Pa., 493 F.2d 164. 

40. D.C.—Lillycrop v. Kinsky> C.A., 300 F.2d 736, 
112 U.S.App.D.C. 144. 

42. U.S.—U.S. v. Wood, CA.Miss., 295 F.2d 772, 

' cert. den. 82 S.Q. 933, 369 U.S. 850, 8 L.Ed.2d 

9—Stearns v. Hertz Corp,, C.A.Mo., 326 F,2d 405, 
cert. den. 84 S.Q. 1338, 377 U.S. 934, 12 L.Ed.2d 
298—Weissinger v. U.S., C.A.Fla., 423 P.2d 795-^ 
U.S. ex rd. Bradshaw v. Alldredge, C.A.Pa., 432 
F.2d 1248—Sperry Rand Corp. v. A-T-0, Inc., 
C.A.Va„ 459 F^d 19, cert. den. 93 S.Ct. 117, 409 
U.S. 892, 34 L.Ed.2d 150, reh. den. 93 S.Ct 119, 
409 U.S. 892, 34 L.Ed.2d 950. 

Depositions 

(1) U.S.—Jaconski v. Avisun Corp., C.A.Pa., 359 
F.2d 931. 
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43. U.S.—Cox V. Northwest Airlines, Inc., C.A.ni., 
379 F.2d 893, cert. den. 88 S.Ct. 788, two cases, 
389 U.S. 1044. 19 L.E4.2d 836. 

D.C.—^Dcep South Broadcasting Co. v. F.CC, C.A,, 
347 F.2d 459, 120 U.S.App.D.C. 365. 

44. U.S.—Kalimian v, Liberty Mut. Fire Ins. Co., 
C.A.N.Y., 300 F.2d 547. » 

Facts admitted in argmnent and in briefs 
U.S,—^FUght Engineers’' Intem, As8’n, AFL-CIO, TWA 
Chapter v. Trans World Airlines, Inc., C.A.Mo., 
305 F.2d 675. 
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46. U.S.—Kalimian v, Liberty Mut Fire Ins. Co., 
C.A.N.Y., 300 F.2d 547. 

48. U.S.—Amencan Pipe v. Steel Corp. v. Firestone 
Tire & Rubber Co., C.A.Cal„ 292 F.2d 640. 

49. U.S.—Wells Benz, Inc. v. U.S., for Use of Mercu- 
ry Elee. Co., C.A.Cal., 333 F.2d 89—U.S v. Cor- 
nish, C.A.Or., 348 F.2d 175—Southern Pac. Land 
Co. V. U.S., C.A.Cal., 367 F.2d 161, cert den. 87 
S.Ct. 1478, 386 U.S. 1030, 18 L.Ed.2d 592. 

Use to supplement of explain, bnt not to contra- 
dict, permissible 

U.S.—Frankel v. Moody, CA.Pa., 393 F.2d 279. 

50. U.S.—W. H. Elliott & Sons Co. v. E & F. King & 
Co., C.A.N.M., 291 F.2d 79—American Pipe & 
Steel Corp. v. Rrestone Tire & Rubber Co., C.A. 
Cal., 292 F.2d 640—Premier Roof Co. v. U.S. for 
Use and Benefit of Alpaca Elee. Corp., CA.Cal., 
315 F.2d 18—U.S. for Use of R.W. Vaught Co. v. 
F. D. Rich Co., CA.Mo., 439 F.2d 895. 

§ 296(1). Assi^ment of Errors or 
Statement of Points 

Library References 
Federal Courts <^95. 
page 1049 

50.55. Federal Rules of Civil Procedurc, Rule 75(d), 
28 U.S.C.A., was delctcd in 1966. 

51. U.S.—Blitzstein v. Ford Motor Co., C.A.Ala., 288 
F.2d 738. 

Under the Federal Rules of Appel¬ 
late Procedure, unless the entire tran- 
script is to be included, the appellant 
shall file and serve on the appellee a 
description of the parts of the tran- 
script which he intends to include in 
the record and a statement of the is- 
sues he intends to present on the ap- 
peal.*^-^° 

51.10. F.R.A,P. Rule 10(b), 28 U.S.C.A. 

52. Federal. Rules of Civil Procedure, Rule 75(d). 28 
U.S.C.A., was ddeted in 1966. Sce F.R.A.P. Rule 
lOCb), 28 U.S.C.A- 

55.10. Federal Rules (rf Civil Procedure^ Rule 75(d), 
28 U.S.C.A., was ddeted in 1966. 

§ 296(2), ^— Consideration of Er¬ 
rors on Failure to File 
Statement of Points 

Library References 
Federal Courts 'S»695. 
page 1050 

53.50. U.S.—^Martin v. Atlantic Coast Line R. Co., 
C.A.Fla., 289 F.2d 414—Holt v. Sarver, CA.Ark., 
442 F.2d 304, on remand, D.C, 363 F.Supp; 194, 
revd. on oth. grds., 505 F.2d 194, on rem^ 410 
F.Supp. 251, affd. 548 F.2d 740. 

53j60. U.S. — Martin v. Reynolds Metals Corp. CA. 
Or., 297 F.2d 49—^Northwest Airlines, Inc. v. Air 
Line PUots Ass’n, intem.,, C.A.Minn., 373 F.2d 
136, cert den. 88 S.Q. 77. 

53.65, U.S.—Calvert v. Katy Taxi, Inc., CA.N.Y., 
413 F.2d 841. 
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56. Jurisdiction 

(1) U.S.—Firemen's Ins. Co. of Ncwarit, NJ. v. Rob- 
bins Coal Co., C.AAla., 288 F.2d 349, cert den. 82 
S.a. 122, 368 U.E 375,7 LEd.2d 77. 

57. U.S.-Jen8en v. U.S., C.A.CaL, 326 F.2d 891. 

. page 1052 . 

58.15. U.S.—Andrews v. OUn Mathieson Chemical 
Corp., C.A.Iowa, 334 F.2d 422. 
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Federal Rules of Civil Procedure, Rule 75(d), 28 
U.S.C.A., was deleted m 1966. 

See F.R.A.P. Rule I0(b), 28 U S.C.A. 

59.5. U.S.—U.S. V. Chesapeake & O. Ry. Co., C.A. 
Va., 281 F.2d 698-Jensen v. U.S., C.A.CaI., 326 
F.2d 891—Spellacy v. Southern Pac. Co., C.A.Or., 
428 F.2d 619. 
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63. U.S.—Texaco, Inc. v. Lirctte, C.A.La., 410 F.2d 
1064. 

65. U.S.—Bamard-Curdss Co. v. U.S. for Use and 
Benefit of D.W. Falis Const. Co., CA.N.M., 257 
F.2d 565, cert. den. 79 S.Q. 230, 233, 358 U.S, 
906, 3 L.Ed.2d 227. 

67.5. Power exercised only in exceptional 
cases 

U.S.—Nowdl V. Dick, C.A.Tex., 413 F.2d 1204. 

§ 296(3). -Assignment of Cross 

Errors 

Library References 
Federal Courts <s=»695. 
pi^ 1054 

68.10. Errors not considered on failure to 
make cross assignment 

U.S.—Pan-Amcncan Life Ins. Co. v. Alvarez, C.A.Fla., 
374 F.2d 92, cert. den. 88 S.O.. 89. 389 U.S. 829, 
19 L.Ed.2d 85. 

§ 296(4). -Form, Scope, and Ef- 

fect 

Library References 
Federal Courts <3=695. 
page 1055 

72. U.S.—Blitotein v. Ford Motor Co., C.A.Ala., 268 
F.2d 738. 

page 1057 

78. Wcight and suffidency 
(1) U.S.—John Fabick Tractor Cb. v. Lizza & Sons, 
Inc., C.A.N.Y., 298 F.2d 63. 

page 1059 

85. Federal Rules of Civil Procedure, Rule 75(d), 28 
U.S.C.A., was ddeted in 1966. See F.R.A.P. Rule 
10(b), 28 U.S.CA. 

§ 296(5). Briefs 

Library Rrferences' 

Federal Courts <3=712, 715. 
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92. U.S.—Hungerford v. U.S., C.A.Cal., 307 F.2d 99 
—Minnesota Mut. Life Ins. Co. v. Wright, C.A. 
Minn., 3l2 F.2d 655—Robert A. Johnston Co. v. 
Southland Dairy Distributing Co., C.A.RC., 368 
F.2d 993—FMC Corp, v. Keizer Equipment Co., 
C.A.Mich,, 433 F.2d 654—Childs v. Kaplan, C.A. 
Mo., 467 F.2d 628. 

Supfdonental, additional, or unent^ briefs, 
efc. 

0.S.—Mcmtgomery Ward & Ca v. Stede, C.A.Ma, 352 
R2^ 822—Maneilds v. St Paul Ins. Co. of Dhnois, 

, C.AI1L, 655 F2d 818. 

Plaitttiff seeking new trial on defendanfs appeal 
from dei^ of judgment n.6.¥. 

U.S.—Nedy v. Martin K. Eby Const Cb., Colo., 87 
S.a 1072, 386 U.S. 317, 18 L.Ed.2d 75, reh. den. 
87 S.a. 1366, 386 U.S. 1027, 18 UEd.2d 471. 

Rigfat to file a reply bri^ 

U.S.—Equal Employment Opportunity Commission v. 
Union Bank, CA.CaI., 408 F.2d 867, 

93. U.S.—Chicago M., St P. & P.R. Co. v, Brother- 
hood of Locomotive Firemen and Biginemen, 


C.A.I11., 397 F.2d 541, cert. den. 89 S.Ct. 630, 393 

U. S. 1022, 21 L.Ed.2d 566—Teamsters, Chauf- 
feurs, Warehousemen and Helpers Local Union 
524 V. Billington, C.A.Wash., 402 F.2d 510. 

94. U.S.—Crane Co. v. Aeroquip Corp., C.A.II1., 504 
F.2d 1086. 

Appeal in forma pauperis, etc. 

U.S.—Harvey v. Sadler, CACal., 331 F.2d 387. 

If the district court sees fit to vacate 
its judgment and render substantially 
the same judgment in conformity with 
Rule 54(b), and if an appeal is taken 
fh)m that judgment, the parties need 
not reprint briefs.^ 

94.10. U.S.—Southern Parkway Corp. v. Lakewood 
Park Corp., 273 F.2d 107, 106 U.SApp.D.C. 372. 
D.C.—Chvala v. D.C. Transit System, Inc., CA., 293 
F.2d 519, 110 U.S.App.D.C 331. 

95. U.S.—^Tumer v. West Tcx. Utilities Co., C.A.Tex., 
290 F.2d 191, cert den. 82 S.Ct 242, 368 U.S. 
920, 7 L.Ed,2d 136-TNorth Texas Producers Ass’n 

V. Metzgex Dairies, Inc,, CA.Tex., 348 F.2d 189, 
cert. den. 86 S.Q. 545, 382 U.S. 977, 15 L.Ed.2d 
468. 

The Federal Rules of Appellate Pro¬ 
cedure now make provision with re- 
spect to the form and contents of 
briefs.’^-* 

95.1. F.R.A.P. Rnle 28 et seq., 28 U.S.CA. 

95.15. U.S.—Lipseomb v. U.S., CA., 501 F.2d 905. 
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95.35. U.S.—Bogus v. American Speech and Hearing 
Ass’n., CAPa., 582 F.2d 277. 

95.40. U.S.—Beshear v. Weinzapfel, CA.Ind., 474 
R2d 127. 

95.45. U.S.—Black v. Paync, C.A.Cal., 591 F.2d 83, 
cert. den. 100 S.Ct. 139, 444 U.S. 867, 62 L.Ed.2d 
90, reh. den. 100 S.Cx. 493, 444 U.S. 985, 62 
L.Ed.2d 414. 

95.50. U.S.—Kincaid & King Const. Co. v. U.S. for 
Use of Olday, C.AAlaska, 299 F.2d 787-W.R.B. 
Corp. V. Geer, CATex., 313 F.2<1 750. 

§ 296(6). -Length of Briefs 

Library References 
Federal Courts <s=712. 

95.60. Federa! Rules of Appellate Procedure 

F.R.AP. Rule 28(g), 28 U.S.CA 

§ 296(7). -Limitation to Matters 

in Record 

Library References 
Federal Courts o=712. 

95.80. U,S.—U.S. V. Howaid, C.A.Pa,, 360 F.2d 373 
—Bonn V. Pumo Rico Intent Airlines, Inc., C.A 
Puerto Rico, 518 F.2d 89. 

References in briefe to the record 

F.R.AP. Rule 28(e), 28 U.S.C.A. 

95.82. U.S.—Day v. United Auto., Aerospace and 
Agr. Implement Woikers of America, Local 36 of 
UAW, CAMich., 466 F.2d 83. 

§ 296(8X -Specificatiori or 

Statement of Points or 
Errors 

Library References 
Federal Courts <®=»T14. 
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Under the Federal Rules of Appel¬ 
late Procedure, a brief shall contain a 
statement of the issues presented for 
review. It should also contain a state- 
ment of the case; the statement shall 
first indicate briefly the nature of the 
case, the eourse of proceedings, and its 
disposition in the court below, and 
there shall follow a statement of the 
facts relevant to the issues presented 
for review, with appropriate references 
to the record.’^^® 

96.10. F.R-A.P. Rulc 28(a), 28 U.SC.A. 

97. —Everest & Jcnnings, Inc. v. E & J Mfg. Co., 

CA.CaI.. 263 F.2d 254, ccrt. ckn. 79 S.Ct. 1284, 
360 U.S. 902, 3 L.Ed.2d 1254—City of Grceley, 
Kan. V. U.S., CA.Kan., 335 F.2d 896-Martin v. 
Reynolds Metals Co., C.A.Or., 336 F.2d 876. 
97-2. U.S.—Everest & Jcnnings, Inc. v. E & J Mfg. 
Co,. CA.CaI.. 263 F.2d 254. cert den. 79 S.Q. 
1284, 360 U.S. 902, 3 L.Ed.2d 1254—Mississippi 
River Corp. v. F.T.C, CA.. 454 F.2d 1083. 
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97.12. U.S.—George E. Hcrffman & Sons, Inc. v. 
Intcmatjooal Broth. of Teamsters, C^uffcurs, 
Warefaousemen & Helpers of America, Local No. 
627. C.A.ril., 617 F.2d 1234, cert den. 101 S.Ct. 
335, 449 U.S. 937. 66 L.Ed.2d 160. 

97.18. U.S.—Automated Bldg. Components. Inc. v. 
Hydro-Air Engineering, Inc., CA.Mo., 362 F.2d 
989—Daly v. Sprague, CA.Tex., 675 F.2d 716, 
cert. den. 103 S.Ct 1448, 460 U.S. 1047, 75 
LEd.2d 802, app. after remand C.A., 742 F.2d 
896, rrft den. 747 F.2d 1465. 

Desdgoatioii of points heid insuffidoit 
U.S.—Brennan v. Rode Wool Insalating Co., C.A.C 0 I 0 ., 
337 F.2d 849. 

9700. U.S.-Walker Tian^. Co. v. Ncylon, C.A. 
Mo., 396 F.2d 558. 

9704. 'U,S.—Slaugjiter v. Philadelphia Nat. Bank, 
C.AJ>a., 417 F.2d 21. 

page 1064 

9702. Rule disregarded in propo' case 

U.S.-«aigtave v. Wellman, CA.Mont, 276 F.2d 948. 
9708, U.S.-^mhh v. Illinois Ont. R. Co., C.A. 
Tam.. 394 F.2d 254. 
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97.46, Fcdcxal Rules of Civil Procedure, Rule 75(dX 
28 U.S.CA,, was dcleted in 1966. See F.R.A.P. 
Rule 10(b). 28 U.S.C.A. 


U.S.—lUingworth v. Industrial Molasses (Torp., CA. 
lowa, 272 F.2d 845. 

(6) Other matters. 

U.S.—Autrey v, Williams and Dunlap, C.A,La., 343 
F.2d 730, reh. den. 346 E2d 1007. 

page 1066 

97.68. U S.—Everest & Jcnnings, Inc. v. E & J Mfg. 
Co, C.A.Cal., 263 F.2d 254, cert. den. 79 S.Ct 
1284, 360 U.S. 902, 3 L.Ed.2d 1254—Preservation 
Coaliticm, Inc. v. Pierce, C,A.Idaho, 667 F.2d 851. 
97,70. U.S.—Ever«t & Jcnnings, Inc. v. E & J Mfg. 
Co.. C.A.Cal.. 263 F.2d 254, cert. den. 79 S.Ct. 
1284, 360 U.S. 902, 3 L.Ed.2d 1254. 

Federal Rules of Civil Procedure, Rule ?5(d), 28 
U.S.C.A., was deleted in 1966. 

See F.R.A.P. Rule I0(b), 28 U.S.CA. 

97.78, U.S —Indemnity Ins. Co. of North America v. 

Pioneer Val. Sav. Bank, CA.Iowa, 343 F.2d 634. 
97.80. U.S.—^Indemnity Ins. Co of North America v. 
Pioneer Va. Sav. Bank, CA.Iowa, 343 F 2d 634— 
Harris v. Smith. C.A.Neb., 372 F.2d 806- 
McDougail V. Dunn, C.A.N.C, 468 F.2d 468. 
97.82. U.S.—Brotherhood of Locomotive Firemen 
and Enginemen v. Butte, A. & P. Ry. Co., C.A. 
Mont, 286 F2d 706, cert. den. 81 S.Ct. 1650, 366 
U.S. 929, 6 L.Ed.2d 388. 

97.88. U.S.—Childs v. Kaplan, CA.Mo., 467 F.2d 
628. 

97.90. U.S.—Harris v. Smith, CA.Neb.. 372 F.2d 
806. 
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97.92. U.S.—Locust Cartage Co. v. Transamerican 
Freight Unes, Inc., C.A.Mass., 430 F.2d 334, cert. 
den. 91 S.Ct 365, 400 U.S. 964, 27 L.Ed.2d 
383—Boles v. Greeneville Housing Authority, 
CA,Tenn., 468 F-2d 476. 

Admissions, Unless controverted 
by appellee, statements in appellant’s 
brief pertinent to the issues will be 
taken as true,®^-” 

97.95. U.S.—Investmoit Funds Corp. v. Bomar, CA. 
Fla., 306 F.2d 32. 

99. U.S.—e Salto. S.A. v. PSG Co., C.A.Or., 444 
F.2d 477, cert. den. 92 S.Q. 273, 404 U.S. 940, 30 
L.Ed.2d 253. 

Conteotion firivoious 

D.C.—Bunz V. Moving Picture Mach, Operators’ Pro- 
tective Union Local 224, CA., 567 F.2d 1117, 186 
U.S.App.D.C 124. 

§ 296(10). -Arguments and Ci- 

tation of Authorities 

Library References 
Fe(ieral Courts ®=>714. 


§ 296(9).-- Effect of Fail- 

ure to Specify Errors 
Relied on 

Library References 

Federal (Dourts «=>714. 

97.60. US.—Ehlcrs v. Vinal, C.A.Neb., 382 F.2d 58. 

97,62, U.S.—^U5. V. Qrtain Lands in City of States- 
boitv BuHooh Ownty, a»te of <ja,, CA.Ga., 341 
F.2d 742r—Travders ins. Co. v, Davis, C.A.FIa., 
411 F.2d 244—Chicago Sc Western Indiana R. Ca 
V. Motorslup Buko Maru, CA.IIL, 505 F.2d 579. 

97.64. U.S.—Business Fonns Finishing Service, Inc. 
V. Carson, C.A.II1., 463 F.2d 966—In re Air Crash 
Disaster Near Qiicago, Illinois on May 25, 1979, 
CA-DL, 644 F.2d 594, cert. den. 102 S.Q. 358, 
454 U.S. 878. 70 L.Ed.2d 187—A & A Concrete, 
Inc, V. White Mountain Apache Tribe, CA.Ariz., 
676 FJd 133a 

Matters not re<piired to be considered 

(5) CRyections to instnictions. 


1, U.S.—Harman v. EMversified Medical Investments 
Corp., 524 F2d 361. cert. den. 96 S.Q. 1727, 425 
U.S, 951, 48 L.Ed.2a 195. 

The Federal Rules of Appellate Pro¬ 
cedure provide that a brief shall con¬ 
tain an argument, and that it may be 
preceded by a summary. The argu- 
ment shall contain the contentions of 
the appellant with respect to the issues 
presented, and the reasons therefor, 
with citations to the authorities, stat- 
utes and parts of the record relied 
on.^'* 

1.1. F,R.A.P. Rule 28(a), 28 U.S.CA. 

Reproductioii of statutes, nil^ l*egii]£tioiis, ete 
Under F.RA.P. Rule 28(0, 28 U.S.C.A., if d<;termi- 
natioa,of the issues presfented required the ^dy of 
statutes, rules, regulations, etc. or relevant parts thercof; 
they shall be reproduced in the Inief or in an addendum 
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at the end, or they may be supplicd to the court in 
pamphla fonn. 

1.10. Waiver 

U.S.—Gulf, M. & O.R. Co. V, Thomton, C.A.Mo., 294 
F.2d 104. 

§ 296(11). -Appendix 

Library References 
Federal Courts «=>713. 

1.52. U.S.—MiteheU v. Trade Winds Co., C.A.Ga., 
289 F.2d 278—Haddad v. Border Exp., Inc., CA. 
Mass-, 303 F.2d 134—Mahoney v. Federal Sav Sc 
Loan Ins, Corp., C.A.Ill., 393 F.2d 156, cert den. 
89 S.Ct 112, 393 U.S. 837, 21 L.Ed.2d 107—U.S. 
v. Seaboard C!oast Line R,R., C.A.Va., 517 F2d 
881. 

The Federal Rules of Appellate Pro¬ 
cedure provide for the appendix to the 
briefs, including form, contents, num- 
ber of copies, and time for filing.^*^^ 
Under the Rules, a court of appeals 
may by rule applicable to all cases, or 
to classes of cases, or by order in 
specific cases, dispense with the re- 
quirement of an appendix and permit 
appeals to be heard on the original 
record, with such copies of the record, 
or relevant parts thereof, as the court 
may require. 

1.52a. F.R.A.P. Rule 30, 28 U.S.CA. 

1.52b. F.R.A.P. Rule 30(f), 28 U.S.C.A. 

Appeal dismissed in absence of permission 
U.S.—FMC Corp. v. Knowles Elee., Inc., C.A.W.Va,, 
438 F.2d 1220. 

If the district court sees fit to vacate 
its judgment and render substantially 
the same judgment in conformity with 
Rule 54(b), and if an appeal is taken 
from that judgment, the parties need 
not reprint appendices.^-^^ 

1.53. D.C.—Southern Parkway Corp. v. Lakewood 
Park Corp., C.A., 273 F.2d 107, 106 U.S.App. 
D.C. 372—Chvala v. D.C. Transit System, Inc., 
C:a., 293 F.2d 519, 110 U.S.App.D,C 331. 
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1.54. U.S.—Markowitz & Co. v. Toledo Metropolitan 
Housing Authority, C.A.Ohio, 608 F.2d 699. 

1.56. U.S.—Sparrow V. Ydlow Cab Co., C.A.I11., 273 
F.2d 1—A. O. Smith Corp. v. Pre-Fab Transit 
Co.. CA.I11., 287 F.2d 210. 

1.58. U.S.—Amold Productione, Inc. v, Favorite 
FUms Corp., C.A.N.Yv, 291 F.2d 94—Doyn Air- 
craft. Inc. v, Wylie, CA.Kan., 443 F.2d 579. 

Effect of omission 

(3) Other matters. 

U.S.—^Torres v. Intcfrnational General Elcc„ S.A., Inc., 
C.A.Puerto Rico, 303 F.2d 615—Chernack v. Rad¬ 
io, CA.R.L, 331 F.2d 170. 

1.62, U.S.—Marcinak v. West Indies Inv. Co., CA. 

Virgin Islands, 299 F;2d 821. 

1.64. U.S.—Torres v. International General Elee. S.A. 
Inc., C.A.Puerto Rjco, 303 F.2d 615. 

Effect of failure to include 
U.S.—^Poitomac Ins- Co, v.-Stanley, CA.Ind., 281 F,2d 
775. 

1.70. Mattov not to be induded 

(2) Other matters, 

U.S.—^Aquascutum of Lpndon, Inc. v. S.S. American 
Champion, CA.N.Y., 426 F.2d 205. 

1.72. U.S.—Morrison v. Texas Co., C.A.Ill., 289 F.2d 
382. 
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In absence of joint appendix, separate appendix 
required 

U.S.—Globe Motors» Inc. v. Studebaker-Packard Corp., 
CA.Pa., 328 F.2<I 645. 

Cooperation by parties in preparation of single 
index 

U.S.—Alger v. Hayes, CA.Miim., 452 F.2d 841. 

1.74. U.S.—Morrison v. Texas Co., C.A.II1., 289 R2d 
382—Alnajjar v. Ford Motor Co., C.A.Mich., 523 
F.2d 6. 

§ 296(12). -Abusive or Other 

Improper Language 

Library References 

Pederal Courts <3=>713. 

2. U.S.—Hoefferle Truck Sales, Inc. v. Divco-Wayne 

Corp., CA.m., 523 F.2d 543. 
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2.5. U.S.—Ginsburg v. Stem, C.A.Pa„ 295 F.2d 698, 
cert. den. 82 S.Ct. 603, 368, U.S. 987, 7 LEd.2d 
525. 

§ 296(13). -Effect of Failure to 

Comply with Rules 

Library References 
Federal Courts <s=>716. 

3. U.S.—Sparrow v. YeUow Cab Co., C.A.I11., 273 

F.2d 1—A, O. Smith Corp. v. Pre-Fab Transit 
Co., C.A.I11., 287 F.2d 210—Morrison v. Texas 
Co., C.A.I11., 289 F.2d 382. 

Court may take drastic action 
U.S.—Braniff Airways, Inc. v. Curtiss-Wright Corp., 
C.A.N.Y., 411 F.2d 451. cert. den. 90 S.CL 431, 
396 U.S. 959, 24 L.Ed.2d 423, reh. 424 F.2d 427. 
cert. den. 91 S.Ct. 59,400 U.S. 829,27 L.Ed.2d 59. 

4. U.S.—Morrison v. Texas Co„ C.A.IU., 289 F.2d 

382—Walters v. Shari Music Pub. C^orp., C.A. 
N.Y., 298 F.2d 206-Lowe v. Taylor Steel Prod¬ 
ucts Co., C.A.Iowa, 373 F.2d 65, cert. den. 88 

S.Q. 85, 389 U.S. 858, 19 L.Ed.2d 122—Business 
Forms Finishing Service, Inc. v. Carson, C.A.I11., 
463 F.2d 966. 

5. U.S.—Dyer v. Securitics and Exchange Comnns- 

sion, CA.Mo., 291 F.2d 774. 

5.5. U.S.—Lycon v. Walker, C.A.Mo., 279 F.2d 478 
—Potomac Ins. Co. v. Stanley, C.A.Ind., 281 F.2d 
775—Logan Square Auto Inc. v. C. I. R., 
C.A., 291 F.2d 136—Burton v. Martin Oil Service, 
Inc., CA.Indi, 295 F.2d 679—Wemer v. Hearst 
Pub. Co., CA.CaL, 297 F.2d 145—General Kec. 
Co. V. Sciaky Bros., Inc., C.A.Mich., 304 F.2d 
724—^Minnesota Min. & Mfg. Co, v. Technical 
Tape Corp. CA.I1I.. 309 F.2d 55, cert. den. 83 
S.Q. 936, 372 U.S. 942, 9 L.Ed.2d 968—Ramsey 
V. U.S,, C.A.Cal., 329 F.2d 432—Harris v. Palm 
Springs Alpine Estates, Inc., CA.Cal., 329 F,2d 
909—St. Paul Fire & Marine Ins. Co; v. Arkla 
Chemical Corp.» CA-Ark., 431 F.2d 959- 

Under the Federal Rules of Appel¬ 
late Procedure, if an appellee fails to 
file his brief, he will not be heard at 
oral argument except by permission of 
the court.^** 

5.6. F.R.A.P, Rule 31(c), 28 U’S.C,A, 

5.15. U.S.—^ICing v. Lab(M%rs Intem, Upion pf North 
America, Union Local No. 818, CA-Teno.» 443 
F,2d 273. 

6. U.S.—Delaware VaL Marine Supply Co. v. Ameri- 
.can Tobacco Co., C,A.Pa,, 297 F-2d 199, c«l. dai. 
82 S.Ct 867, 369 U.S. 839, 7 L.Ed.2d 843—Ru- 
dick v. Prineville McmoriaI Hospital, C.A.Or., 319 
F.2d 764—U.S. v. Harris, C.A.I11., 446 F.2d 129, 
cert. den. 92 S.a. 533, 404 U.S. 994, 30 L.Ed.2d 
546—SUvcithome v. Laird, CA.Jex., 460 F.2d 
1175. 


7.5. U.S.—Sparrow v. Vellow Cab Co., C.A.I1L, 273 
F,2d 1—Potomac Ins. Co., v. Stanley, C.A.Ind., 
281 F,2d 775—Pickett v. Travelers Indem. Co., 
C.A.Wis, 283 F.2d 835—^Fagan v. Schroeder, 
C.A.I11.. 284 F.2d 666. 

§ 296(14). -Printing, Service, 

and Filing 

Library References 
Federal Courts «=^712. 
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8. Reiief from requirements of printing appen¬ 
dix granted under circumstances 
U.S.—Amold Productions, Inc. v. Favorite Films Corp., 
C.A.N.Y., 291 F.2d 94. 

The Federal Rules of Appellate Pro- 
cedure make provision with respect to 
the form of briefs, which may be pro 
duced by Standard typographic print¬ 
ing or by any duplicating or copying 
process which produces a ciear blaek 
image on white paper; carbon copies 
of briefs and appendices may not be 
submitted without permission of the 
court, except in behalf of parties al- 
lowed to proceed in forma pauperis.^ * 
Provision is also made as to the Service 
and filing of briefs, including the num- 
ber of copies to be filed and served,®-^ 

9.1. F.R.A.P. Ruic 32(a), 28 U.S.C.A. 

9J, F.R.A.P. Rule 31, 28 U.S.C.A. 

9.5. U.S.—Carroll v. Frontcra Compania Naviera, 
S.A., CAPa., 390F.2d311. 

Cross appellant, etc. 

U.S.—Everest & Jennings, Inc. v. E & J Mfg. Co., 
C.A.CaI., 263 F.2d 254, cert. den. 79 S.Ct. 1284, 
360 U.S. 902, 3 L.Ed.2d 1254. 

10. U.S.—Walker v. Mathews, C.A.Wash., 546 F.2d 
814. 

The Federal Rules of Appellate Pro- 
cedure make provision with respect to 
the time for serving and filing 
briefs,and if an appellant fails to 
file his brief within the time provided 
by the Rules, or within the time as 
extended, an appellee may move for 
dismissal of the appeaL”*^ 

11.1. F.R.A.P. Rule 31.(a), 28 U.S.CA. 

IIX F.R.A.P. Rule 31(c), 28 U.S.C.A. 

11,20. D.C.—^Winter v. Crowley, C.A., 374 F.2d 317, 
• 126 U.S.App.D.C. 103. 

12. U.S,—International Broth. of Teamsters, Chauf- 
feurs, Wardiouscmen and Helpers of America v. 
U.S., C.A.N.C.. 272 F.2d 11. 

12.5. U.S.—Everest & Jennings, Inc. v. E & J Mfg. 
Co., CA-Cal., 263 F.2d 254, cert. den. 79 S.a. 
1284, 360 U.S. 902, 3 LEd,2d 1254. 
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12.15. Aftet fUing notice of appeal trial court 
motioiu do not extend time 

U.S.-^bfyere V. Civil Servii» Commission, C.A.Ohio, 
493 F,2d 1246. 

12J0, Federal Rules of Appellate Procedme 

Sec RR.A.R Rule 26(b), 28 U.S.C.A. 

§ 296(16). In General 
.Library Referwices 
Fedeml Courts <s»721. 


15. U.S.—Waters v. Western Co. of North America, 
CA.N.M., 436 F.2d 1072, 

Even after expiration of term 
U.S.—Yanow v. Weyerhaeuser S.S. Co., CA.Or., 274 
R2d 274, cert. den. 80 S.Ct 671. 362 U.S. 919, 4 
L.Ed.2d 739. 

16.5. Narrow exception to prindple that court 
depriTed of jurisdiction 

US.—Sykes v. U.S., C.A.ArL, 392 F.2d 735, app. after 
remand 420 F.2d 324. 

Under Federal Rnie 

Provisions formerly in Fed.RuIes Civ.Proc. Rule 
73(a), are now in F.R.A.P. Rule 42Ca), 28 U.S.C.A. 

The Federal Rules of Appellate Pro- 
cedure provide for dismissal in the 
Court of Appeals.*^'*^ 

16.10. F.R.A.P. Rule 42{b), 28 U.S.C.A. 

Courts of appeal should make all 
allowances possible in favor of persons 
appearing in propria persona. 

16.15. U.S.—Wimberly v. Rogers, C.A.Mont., 557 
R2d 671. 

17. U.S.—Matter of Penn Cent. Transp. Co., C.A., 
630 F.2d 183. 
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18. U.S.—Lane v. Swingspout Measure Co., C.A.II1., 
340 F.2d 40—Matter of Penn Cent. Transp. Co., 
C.A., 630 R2d 183. 

Voluntary dismissal held inappropriate 
U.S.—^Blount v. State Bank & Tnist Co., C.A.N.C., 425 
R2d 266. 

§ 296(17). Grounds 
Library References 
Federal Courts «s=»541, 722, 725- 
727. 

20. U.S.—Hering Rcalty Co. v. General Const. Co., 
C.A.S.C, 272 R2d 371—Ferguson v. Tabah, C.A. 
N.Y., 288 F.2d 665—Atehison, T. & S.R Ry. Cb. 
V. Brotheriiood of R.R. Trainmen, C:A.I11., 324 
F.2d 899. 

D.C.—Dart Drug Corp. v, Brenner, C.A., 363 F.2d 679, 
124 U.S.App.D.C. 192—Murray v. Buchanan, 
C.A., 720 F.2d 689, 232 U.S.App.D.C. 42. 

Discretion 

U.S.—U.S. V, State of Wash., Dept of Fisherjes, C.A. 
Wa&h., 573 F.2d 1117. 

21. U.S.—Harvey v.'Sadler» CA.CaL, 331 F.2d 387. 
D.C.—Alton & Southern Ry. Co. v. International Ass*n 

of Machinists and Acrospacc Wi^rkers, CA., 463 
F.2d 872, 150 U.S.App.D.C 36. 

21.5. U.S.—Lee v. Monroe C^unty Bd. of Ed, C.A. 
Ala., 554 F.2d 1287, app. after remand 640 F.2d 
755. 

21.10. D.C—Unsinn v. WiTson. C.A., 285 F.2d 273, 
109 U.S.App.D.C. 193. 

Granted only in extreme cases 
U.S.—Cohen v. Curtis Pub. Co., C.A.Minn., 333 F.2d 
974, cert den. 85 S.Q. 923, 380 U.S. 921, 13 
L.Ed.2d 808, reh. den. 85 S.a. 1351, 380 U.S, 989, 
14 L.Ed.2d 283—Moist v. Belk, C.A,Mich., 380 
F.2d 721, cert. den. 88 S.Q. 338, 389 U.S. 960. 19 
L.Ed.2d 369. 

22. U.S.—Wallach v. Licbennan, C.A.RY., 366 F.2d 
254—^Jones v. ChancyA James Const. Co., C.A. 
Ala., 399 F.2d 84—&«rling v, Blackwelder, C.A. 
Va., 405 F.2d 884. 

D.C.—Lord V. HelmandoHar, C.A., 348 F.2d 780, 121 
U.SjVpp.D,C. 168, cert. den. 86 S.a. 929, 383 U,S. 
928, 15 LEd,2d 847, reh. den. 86 S.Q. 1433, 384 
U,S. 947, 16 L.EdZd 545. 

23. U.S.—WiUis v. U.S. Bd. of Parole, CA.Ga., 451 
R2d 659—Morris v. Ross, C.A.Fla., 663 F.2d 
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1032, cert. den. 102 S.Ct 2303, 456 U S 1010, 73 
L.Ed-2d 1306. 

held not Myolmis 

(2) Othcr instances. 

U.S.—U.S. ex rei Gardner v. Madden, C.A Cal., 352 
F.2d 792—Chagas v. Berry, C.A.Tex., 369 F,2d 
637. cert. den. 88 S.Ct. 161, 389 U.S 872, 19 
LEd.2d 154. 

Appeal held MtoIoos 

U.S.—John V. Gibson, C.A.Cal, 270 F.2d 36, cert. den. 
80 S.Ct. 601, 361 U.S. 970, 4 L.Ed 2d 549. 

(2) Otber instances. 

U.S.-GalHzzi v. Williams, C.A.Fla., 423 F.2d 1213. 

Graoted only in extreme cases 

U.S.—Cohen v. Curtis Pub. Co., C.A.Minn., 333 F.2d 
974, ccrt. den. 85 S.Ct 923, 380 U.S. 921, 13 
L.Ed.2d 808, reh. den. 85 S.Ct. 1351, 380 U.S. 989, 
14 L.Ed.2d 283. 

Dismissal not favori 

U.S.—Moist V. Belk, C.A.Mich., 380 F.2d 721, cert. 
den. 88 5.0. 338, 389 U.S. 960, 19 L.Ed.2d 369. 
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233. Appeal held not taken merely for pnr- 
pose of delay 

U.S.—Southern Farm Bureao Cas. Ins, Co. v, Morgan, 
C.A.La., 339 F.2d 755. 

23.10. Granted only in extreme cases 

U3.—Cohen v. Curtis Pub. Co., C.A.Minn., 333 F.2d 
974, cert. den. 5 S.Q. 923, 380 U.S. 921, 13 
L.Ed.2d 808, reh. den. 85 S.Q. 1351, 380 U.S. 989, 
14 L.Ed,2d 283. 

24. U.S.—South Omaha Terminal Ry. Co. v. Armour 
& Co., C.A.Neb., 449 F.2d 1265. 

243. U.S.—Wark v. Sinnuzzi, CATex,, 376 F.2d 
827. 

page 1074 

25. U3.—Btffnes v. American Broadcasting Co., C.A. 
ni, 259 F.2d 858, cert. den. 79 S.Q. 727, 359 U.S. 
946, 3 L.Ed.2d 679. 

253. U.S.—Stuart v. Pearce, CAMich., 275 F.2d 
283—Larkin v. United Ass’n of Joumcymen and 
ApjH-entices of Plumbing and Pipefitting Industry 
of U.S. and Canada, AFL-CIO, Lx>cal 53, C.A. 
Mass.. 338 F.2d 335, cert. den,.85 S.Q. 1337, 380 
U.S, 975, 14 L.Ed.2d 270—TidweU v. Dees, C.A. 
U., 464 F.2d 1297. 

2530. U.S.—U.S. V. Boccuto, CA.N.J., 274 R2d 
860. 

27. U.S.—Young V. Hale, CA.Ala., 390 F.2d 871. 
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20, U3-^cKinney v. Boylc, CAAiiz., 404 F.2d 
632, cert. den. 89 S.Q. 1481, 394 U.S. 992, 22 
L.Ed.2d 767, reh. den. 89 S.Q. 2003, 395 U.S. 
$41, 23 LJEd.2d 459, app. after remaad 447 F.2d 
1091. 

Misrqpiresentation of fact not requiring diaoiis- 
sal 

U.S.—Standard Oil Co, of Cal v. Perkins. C.A.Or., 347 
F.2d 379. 

293. U3.—Moore v- Tangipahoa Parish Schod Bd., 
CAIk, 421 F.2d 1407. 

§ 2%(18). - Want of Actual Con- 

troversy 

Libirary References 
Federal Courts «»641, 723, 724. 

29A0. U3^^ant v, BlackweU, CA.Ga., 431 F.2d 
1203-TAinerican Horse Protection Ass*n, Inc. v, 
Watt, CA.Kev., 679 F.2d 150. 

D.C.—Rdter v. Universal Marion Corp., CA, 273 F.2d 
820, 107 U.S,AppJ[>.C 6—Gaddb V- Dixie Realty 
COw, CA., 420 F3d 245, 130 U.S.App.D.C. 403. 


Questions held moot 

(1) U.S,—Gautreaux v, Romney, C.A.I11, 457 F.2d 
124—^American Horse Protection A8s’n, Inc. v. Watt, 

C. A.Nev., 679 F.2d 150 

Appeal not moot 

U.S.—McLaughlin v. Hoffman, CA.AIa., 547 F.2d 918. 

l»ge 1076 

29.41. U.S.—Logan v. Wea Orange-Cove Indepcn- 
dent School Dist, CATex., 440 F2d 1076. 

Other proceedings 

(1) U.S.—^Tabacakra Severiano Jorge, S.A v. Stan¬ 
dard Cigar Co., C.A.Fla., 392 F.2d 716—Dodd v. Spo- 
kanc County, Wash., C.A.Wash., 393 F.2d 330 

D. C.—Industrial Bank of Washington v. Tobnner, 

C.A., 405 F.2d 1321, 132 U.S.App.D.C. 51. 

Passage of statute 

U.S.—Romeo J. Roy, Inc. v Northern Nat. Bank, 
CAMe., 740 F.2d 111. 
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29.43. U.S.—Gilliam v. School Bd. of City of Hope- 
well, Va.. C.A.Va., 332 F.2d 460-Gratliwohl v. 
U.S., CAFla., 401 F.2d 166—Bangcr v. Philadel¬ 
phia Elee. Co., CAPa,, 419 F.2d 1322. 

D.C—Lesmark, Inc. v. Pryce, CA, 334 F.2d 942, 118 
U.S.App.D.C 194. 

29.44. U.S.—SamofF for and on Behalf of N.L.R,B. v. 
International Ass’n of Machinists Dist. Lodge No. 
1. CAPa., 420 F.2d 952, cert. den. 90 S.Ct. 2171, 
398 U.S. 965, 26 L.Ed.2d 548. 

29.45. U.S.—Green v. Hershey. C.A.Tex., 422 F.2d 
1319. 

29,47. U.S.—Mirin v. Taxi Cab Authority of Clark 
County, Nev., C.ANev., 441 F.2d 1123, cert. den. 
92 S.Q. 240, 404 U.S 914, 30 L.Ed.2d 188. 
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29.53. U.S.—Ruby v. Pan Am. World Arways, Inc., 
CAN.Y., 360 F.2d 691. 

29.54. U.S.—Bursten v. PhiUips, C.A.Cal., 351 F.2d 
616—Richland v. Crandall, CA.N.Y.. 353 F.2d 
183—F. H. Vahismg, Inc., Tcx. v. U.S., CA.Tex., 
367 F.2d 577—N.L.R.B. v. Nashville Bldg. and 
Const. Trades CounciI, C.A.Tcnn., 383 F.2d 562— 
Texas Committee on Natural Resources v. U.S., 
CATex., 430 F.2d 1315. 

Dismissal of appeal improper 
U.S.—St Louis-San FraiKsisco Ry. Co. v. Railroad 
Yardmasters of America, AFL-CIO, C.A.Tex,, 347 
F.2d 983. 

29.55. U.S.—Hoover v. Hoover Co., CAOhio, 370 
F.2d 524. 

29.56. U.S.—Morris v. Afflcck, C.A.R.I., 437 F.2d 
82. 

29.57. U.S.—Rosado v. Wyman, C.AN.Y,, 437 F.2d 
619, affd. 91 S.Q- 2169, 402 US. 991, 29 L.Ed.2d 
157. 

29.60. U.S.—Mkwanazi v. Kenray Assexriates, lac., 
CA,N.Y., 410 F.2d 1143—Morrison v. U.S. Mar- 
shal, Del Rio, Tex„ CATex., 417 F.2d 334. 

page 1079 

29.62. U.S.-^ones v. Sncad, CAMo., 431 F.2d 1115 
—Marden v. Intematkmal Ass’n of Machinists 
and Acrospace Workers, C.A.Fla., 576 F.2d 576, 
D.C.—Flight Eugineers’ Inton. Ass’n, EAJL Chapter, 
AFL-CIO V. National Mediation Bd., C.A., 338 
F.2d 280, 119 U.S.App.DC. 171—Alfen v. Hickel, 
CA., 424 F.2d 944, 138 U.S.ApixD.C 31, on 
remand 333 F.Suf^ 1088, revd. on oth. grds. 495 
F.2d 65, 161 U.S.App.D.C. 239. 

Cases nat moot 

(1) U.S.—Moore v. Ogilvie, HL, 89 S.Ct 1493, 394 
U.S. 814, 23 L.Ed.2d 1. 

. Chicago and Northwestern Transp. Ca v. United 
Transp. Union, C.A.IU., 656 F.2d 274. 

D.C.—Industrial Bank of Washington v. TcAriner, 
CA, 405 F.2d 1321, 132 U.S.App,D.C 51— 
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Thompson v Mazo,, C.A., 421 F.2d 1156, 137 

U. S.App.D.C 221. 

29.63. U.S.—Syminftotn Wayne Corp. v. Dresser In¬ 

dustries, Inc., CA N.Y., 383 F.2d 840—National 
Wildlife Federatton *v. C:ostle, C.A., 629 F.2d 118, 
203 U.S.App.D.C. 184. 

Contiiiuing contro’^enS7 

U.S.—Bullock y. Cartef. Tex., 92 S.Ct. 849, 405 U.S. 
134,31 L.Ed.2€l 92. 

GAF Corp. V. MQstein, CA.N.Y., 453 F.2d 709, 
cert, den. 92 S.Ct 1530. two cases, 406 U.S. 910, 31 
L.Ed.2d 821. 

1080 

29.66. U.S.—Oklahofluai High School Athletic Ass’n 

V. Bray, CAOkl., 3.21 F.2d 269. 

29.67. U.S.—Serio v. E^iss, CA.N.J., 300 F.2d 386— 
Cypress v. Newport Nfews General and Nonsecta- 
rian Hospital Ass’*, C.A.Va., 375 F.2d 648. 

29.71. U.S.—^Tidwell w- Schweiker, C.A.Ill, 677 F.2d 
560, cert. den. 103» S.Ct 1874, 461 U.S. 905, 76 
L.Ed.2d 806. 

§ 296(20). Proc^edure; Motion to 
Dismiss 

Library E^feiences 
Federal Courts «=>728, 729. 
paige 1081 

32i0. Federal Hales of Appellate Procedure 

F.R.AP. Rulc 42(1). 28 U.S.C.A. 

33.10. Bnrden of peoof on movant 

D.C.—Jefferson Scbc»l of Social Science v. Subversive 
Activities Control Bd., C.A., 331 F.2d 76, 118 
U.S.App.D,C. 2. 

33325. U.S.—Mayes v.. Vincent, CA.Tenn., 388 F.2d 
' 727, cert. den. 88 'SCt. 2039, 391 U.S. 968, 20 
L.Ed.2d 881. 

34, U.S.—Baxter v.Lamicer Industries, Inc., CA.N.Y., 
324 F.2d 286—^Joities v. Perrigan, CA.Tenn., 459 
F.2d81. 
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34.5v U5.—Richards v. Smith, C.A.Ga., 276 F.2d 
652—Maishall v.Sawycr, CA.Nev., 301 R2d 639. 

35.10. U.S.—AUeglieiBV Airlines, Inc. v. LeMay, C.A. 
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R2d 505, revd. on oth. grds. 84 S.Q. 1197, 377 
U.S. 179, 12 L.Ed.2d 229. 

92^ U.S.—Bcck V, Pennsylvania Nat Mut. Cos, Ins. 
Co., C.A.Fla., 429 F.2d 813, reh. den. 432 F.2d 
563. 
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92.50. U.S,—Klinge y. Lutheian Charities Ass’n of 
St. Lotus, C.A.Mo., 523 F,2d 56—Pcttway v. 
American Cast Iron Pipe Co., C.A.Ala., 576 F.2d 
1157, reh. den. 581 F.2d 267, cert. den.-99 S.Ct 
1020, 439 U.S. 1115, 59 L.Ed.2d 74, app. after 
remand CA, 681 F.2d 1259, and 721 F.2d 315, 
cert. den. 104 S.Q. 3515, 82 L.Ed.2d 824, cert. 
disra. 104 S.Q. 3526. 

Failure to hold evid^tiary hearing 

U.S,-Forts V. Ward, C.A.N.Y., 566 F.2d 849, on re- 
mand, D.C., 471 F.Supp. 1095, vac, in part on oth. 
grds., C.A., 621 F.2d 1210. 

93. U.S.—Riess v. Murchison, CA.Cal., 329 F.2d 
635, cert. den. 86 S.Q. 1196, 383 U.S. 946, 16 
L.Ed.2d 209, 4 pp. after remand, C.A., 384 F.2d 
727, 32 A.LR.3d 363, op. after remand 503 F.2d 
999,- ccrt .den. 95 S-Q- 1430, 420 U.S. 993, 43 
L.Ed.2d 674. 

94. U.S.—Indemnity Ins. Co. of North America v. 
Pioneer VaL Sav. Bank, CAIowa, 343 F.2d 634— 
Williams v. Board of Regents of University System 
of Oeorgia, C.A-Ga., 629 F.2d 993, reh. den. 629 
F.2d 1350, cert. den. 101 S.Ct 3063. 452 U.S. 926, 
69 L.Ed.2d 428. 
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Otfaer matters held questions of Uw 

(6) U.S.—^S.S. SUberbktt, Inc. v. Seaboard Sur, Co., 
CA.Mo., 417 F.2d 1043, after remand 448 F.2d 
1279—Joseph l-up<jwitz Som, Inc. v. C. I. R., C.A., 497 
F.2d 862. 

Atlantic City Elee. Co. v. General Elee. Co., 
D.CN.Y., 207 F.Supp. 613, affd. 312 F.2d 236, 
cert. dcn. 83 S.a. 1298, 373 U.S. 909, 10 L.Ed.2d 
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Williams v. Maxwell, C.A.W.Va., 396 F.2d 143. 
D.C.—Southern Ry. Co. v. Brotberhood of Locomotive 
Hremen and Enginemcn, C.A., 384 F.2d 323, 127 
U.S.App.D.C. 371. 

82. U.S.—Kupfennan v, Consolidated Research &. 
Mfg. Corp., C.AN.Y., 459 F.2d 1072—Zucker v. 
State of CaL, C. ACal., 469 F.2d 663. 

CarroU v. Associated Musicians of Greater New 
York, D.C.N.Y.. 206 F.Supp. 462, affd., C.A., 316 
F.2d 574. 

D.C.—Peoples v. U.S. Dept. of Agriculture, C.A., 427 
F.2d 561, 138 U.S.App.D.C. 291—United Auto. 
Aerospace and Agr. Implement Workers of Amer¬ 
ica, UAW V. N.L.R.B., C.A., 462 F.2d 298, 149 
U5.App.D.C. 194. 

Particular matters or questioiis not considered 
(7) U.S.—Bemstein v. Levenson, C.A.W.Va., 437 
F.2d 756. 

Particnlar matters or qnestions considered 

(4) Other matters or questioi». 

U.S.—Sdimidt v. Oakland Unified School Dist, Cal., 
102 S.a. 2612, 457 U.S. 594, 73 L.Ed.2d 245. 

Connecticut General Life Ins. Co. v. Craton, 
C.A.Fla., 405 F.2d 41—Green v, Wolf Corp., C.A. 
N.Y., 406 F.2d 291, cert. den. 89 S.a. 2131, two 
cases, 395 U.S. 977, 23 LEd.2d 766—Hudak v. 
Ecemomie Research Analysts, Inc., C.A.Fla., 499 
F.2d 996, cert. den. 95 S.Ct. 805, 419 U.S. 1122, 42 
L.Ed.2d 821. 

D.C.—Rodenbur v. Kanfmann, C.A., 320 F.2d 679, 115 
U.S.App.D.C. 360. 

82,5. U.S.—Krone v. Lacy, C.A.Nch., 305 F.2d 245. 
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83. U.S.—Duhart v. (3arlson, CA.Kan., 469 F.2d 
471, oeat. den. 93 S.Ct 1431, 410 U.S. 958, 35 
LJ^2d 692—Ca n adian American Oil C!o. v. Un¬ 
ion Ofl Co. of Califomia, CA.Cal., 577 F.2d 468, 
cert. den, 99 S.Q. 283, 439 U.S. 912, 58 L.Ed.2d 
258—Padeus v, Spears, CA.S.C, 677 F.2d 397. 

Qnestions or issues held moot 

(5) U.S.—^Rrst Nal. Bank of Ariz. v. Oties Service 
Co., N.Y.; 88 S,a. 1575,‘391 U.S. 253,20 L.BL2d 569, 
reh. dcn. 89 S.O. 63, 393 U.S. 901, 21 L.Ed,2d 188. 
D.Cf—Lafcor Youth League v. Subversive Activities 

Cpntrol B<L, CA., 322 F.2d 364, 116 U.S.App.D.C. 
151—Adcerly v. Ley. CA, 420 F.2d 1336, 137 
U.S.App.D.C 133. 

Questions or issues held not moot 

• (3) U.S.—Grini^ Qxrp. v. Hackett, CA.R.I., 475 
F.2d 449, cert den. 94 S,Ct 59, 414 U.S. 879, 38 
L.EdL2d 124, and 94 S.Ct 164, 414 U5. 858, 38 
LEd.2d 108, app after remand .519 F2d 595, cert den. 
96 S.Ct 566, 423 U.S. 1033, 46 LEd.2d 407, reh. den. 
98 S.a. 1514, 435 U-S. 938, 55 L.Ed.2d 534. 
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84. U.S,—Clark v. John Lamula Investois, Inc., CA. 
N.Y, 583 F.2d 594. 

Matters relating to advisory jury 

(2) Other matters. 

U.S.—Mallory v. Citizens Utiliucs Co., C.A.Vt. 342 
F.2d 796—Chicago & N.W. Ry. Co. v. Minnesota 
Transfer Ry. Co., CAMinn., 371 F.2d 129. 

85. U.S.—Pettus V. Grace Line, Inc., CA.N.Y., 305 
F.2d 151—Oppenheimer v. Morton Hotel Corp., 
C.A.Mich., 324 F.2d 766. 

853. U.S.—^Pegues v. Bakane, C.A.Ala., 445 F.2d 
1140—Oppenheimer v. Roth, C.A.Cal., 468 F.2d 
901. 

Jnrisdictioa 

(2) Other instanccs. 

U.S.—Gillette (3o. v. “42” Products Limited, C.A.CaI., 
435 F.2d 1114. 

Interest 

U.S.—Bemer v. British Commonwealth Pac. Airlines, 
Limited, CA.N.Y., 346 F.2d 532, cert. den. 86 
S.Ct. 559, 382 U.S. 983, 15 L.Ed.2d 472. 
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87. U.S.—Ordner v. Reimold, C.A(3kL, 278 F.2d 532 
—Bowman v. Kaufman, C.A.N.Y., 387 F.2d 582. 

Poston V. U.S., D.C.Hawaii, 262 F.Suf^. 22. 
87.5. U.S.—DeWht v. Brown, CAArk., 669 F.2d 
516. 

Poston V. U.S., D.CHawaii, 262 F.Supp. 22. 

88. U.S.—Forsman v. Pennsylvania R. Co., CA.Pa., 
280F.2d 315—Lumbennens Mut. Ins. Co. v. Bow¬ 
man, C.A.N.M., 313 F.2d 381—Delancey v, Moti- 
chek Towing Service, Inc., C.A.La., 427 F.2d 897. 
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89. U.S—Reamer v. U.S., CAMinn., 318 F.2d 43, 
cert. den. 84 S.Ct 129, 375 U.S. 869, 11 LEd.2d 
95. 

The court will not avoid review of 
issues which are of a recurring nature 
even though they are not necessary to 
the decision under review.^ 

90.25. U.S.—ITT Lamp Division of International Tei. 
& TcL Corp. V. Mintcr, CA.Mass., 435 F.2d 989, 
cert. dcn. 91 S.Q. 1526, 402 U-S. 933, 28 L.Ed.2d 
868, reh. den. 92 S.Ct. 27, 404 U.S. 874, 30 
L.Ed.2d 120. 
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91.15. U.S.—Eastem lowa Light and Power Co-c^. v. 
McKenzie, C.A.Iowa, 296 F.2d 295—Guyot v. 
Pierce, CA.Miss., 372 F,2d 658. 
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9130. U.S.—Simpson v, Skdly Oa Ca, C.AIowa, 

371 F.2d 563—Savage v. McNeany, CA.N.M., 

372 F.2d 199—Foundation Reserve Ins. Co. v. 
KeUy, C.A.N.M., 388 F.2d 528—Stephens Indus¬ 
tries, Inc. V. Haskins and Sells, C.A.C 0 I 0 ., 438 
F.2d 357—Smith v. Sturm, Ru^ft Co., Inc., 524 
F2d 776—Loveridge v, Dreagoux, CAUtah, 678 
F.2d 870. 

Laws of state as not gOTeming scope of reriew 
U.S.—Travders Ins. Ca ▼. CMds, CAN.Y., 272 F.2d 
855. 

Important qoestion and diasoiting opiidon 

U3.—Green v, American Tobacco Ca, CAFla., 304 
F.2d 70, cert. qpes. ans., Sup., 154 So.2d 169, conf. 
to 325 F2d 673. cert den. 84 S.Ct 1349, 1351, 377 
U.S. 943, 12 LEd.2d 306. 


Assnmption that state law wa$ applicable 

U.S.—Industrial Indem. Co. v. Continental Cilas. Co., 
CA.Okl., 375 F.2d 183. 

91.55. U.S.—Southern Ry. Co. v. State Fann Mut. 
Auto. Ins. Co., C.AGa., 477 F.2d 49, reh. den. 
477 F.2d 596—Bergstreser v. Mitchell, C-A.Mo., 
577 F.2d 22—Feldman v. Simkins Industries, Inc., 
C.A.CaI., 679 F.2d 1299. 

Particular matter held doubtfiil question of local 
law 

(1) U.S.—Greene v, Werven, C.A.N.D., 275 F.2d 

134„Wray M. Scott Co. v. Dai^e, C.A.Neb., 309 F.2d 

105. 
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91.60. U.S.—Capital Ins. & Sur. Co. v. Globe Indem. 
Co., CA.Guam, 382 F.2d 623. 

Permissibility, not correetness, as test 

U.S.—^Jennings v. McCall Corp., C.AMo., 320 F.2d 64. 

Holding held legally permissible 

U.S.—U.S. V. Myers, CA.Mo., 331 F.2d 591—H. K. 
Porter Co. v. Wire Rope Corp. of America, Inc., 
C.A.MO., 367 F.2d 653- 

91.65. U.S.—Western Cas. & Sur. Co. v. Herman, 
C.A.M 0 ., 318 F.2d 50, 1 A.L.R.3d 1184—Weisser 
v. Otter Tail Power Co., C.A.N.D.. 318 E2d 
375—^Jennings v. McCall Corp., C.A.Mo., 320 
F.2d 64—Baker v. U.S., CAIowa, 343 F.2d 222— 
Candaso v. Manibusan, C.A.Guam, 405 F.2d 623 
—Petersen v. Klos. CA.Miss., 433 F.2d 911. 
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91,70, U.S —^Walker Trasp. Co. v. Neylon, C.AMo., 
396 F.2d 558. 

91.75. U.S.—Lowes v. Pan-American Life Ins. Co., 
C.A.M 0 ., 355 F.2d 433—Stool v. J. C. Penney Co., 
CATex., 404 F.2d 562. 

91.80. U.S.—Ovens v. Childrens Memorial Hospital, 
Omaha, Neb., C.A.N^., 480 F.2d 465—Insurance 
Co. of North America v. Howard, CA.Or., 679 
F.2d 147. 

Construction of state court jiu^ment 

(2) Other matters. 

U.S.—Sun Ins. Office, Limited v. Oay, CAFla., 319 
F.2d 505. revd. on oth. grds. 84 S.a. 1197, 377 
U-S. 179, 12 L.Ed2d 229. 

92, U-S.—Beck v. Pennsylvania Nat. Mut. Cas, Ins.' 
Co., CAFla., 429 F.2d 813, reh. den. 432 F.2d 
563. 
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92.50. U.S.—Klinge v. Ijitheran Charities Ass’n of 
St. Louis, C.AMo., 523 F.2d 56—Pettway v. 
American Cast Iron Pipe Co., C.AAla., 576 F.2d 
1157, reh. den. 581 F.2d 267, cert. den. 99 S.Ct 
1020, 439 U.S, 1115, 59 L.Ed.2d 74, app. after 
remand C.A, 681 F.2d 1259, and 721 F.2d 315, 
cert den. 104 S.a. 3515, 82 L.Ed.2d 824, cert. 
(tism. 104 S.a. 3526. 

Failore to hold evidentiary hearing 

U.S.—Forts v. Ward. CA.N.Y., 566 F,2d 849, on re¬ 
mand, D.C., 471 F.Supp. 1095, vac. in part on oth. 
grds., CA, 621 F.2d 1210; 

93, U.S.—Riess V. Murchison, CA.Cal., 329 F.2d 
635, cert. den. 86 S.a. 1196, 383 U.S. 946, 16 
L.Ed.2d 209, app. after remand, C.A., 384 F.2d 
727, 32 ALR-3d 363, op. after remand 503 F.2d 
999^ cqt den. 95 S-C. 1430, 420 U.S. 993, 43 
L.Ed.2d 674. 

94, U.S.—Indemnity Ins. Co. of North America v. 
Pioneer VaL Sav, Bank, CAJowa, 343 F.2d 634— 
Williams v. Board of Regents of University System 
of Georgia, CAGa., 629 F.2d 993, reh. den. 629 
F.2d 135a cert. den, 101 S.Ct 3063, 452 U.S. 926, 
69 L,Ed.2d 428. 
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3. U.S.—Aerojet-General Corp. v. American Arbitra- 
tion Ass’n, C.A.CaI., 478 F.2d 248. 
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13.50. U.S.—Waters v. Western Co. of North Amer¬ 
ica, C.A.N.M,, 436 F.2d 1072. 
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13.60. U.S.—Securities and Exchange Commission v. 
Frank, C.A.N.Y., 388 F.2d 486-Laguna Lake 
Mobile Home Park v NAA Emp. Federal Credit 
Union, C.A.Cal., 439 F.2d 4. 

13.65. U.S.—Greer v. U.S., C.A.Ky., 334 F.2d 209— 
Finney v. Arkansas Bd. of Correction, C.A.Ark., 
505 F.2d 194, on remand, D.C., 410 F.Supp. 251, 
affd., C.A., 548 F.2d 740, affd. 98 S.Ct. 2565, 437 

U. S. 678, 57 L.Ed.2d 522, reh- den. 99 S.Ct 1^35, 
439 U.S. 1122, 59 L.Ed.2d 83. 

13.70. U.S,—Gautreaux v. Kumm, C.A.Cal., 410 
F.2d 905. 

§ 297(7). -Theory and Grounds 

of Decision of Lower 
Court 

Library References 
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13.90. U.S.—Zdanok v. Glidden Co., Durkee Famous 
Foods Division, C.A.N.Y., 327 R2d 944, cert. den. 
84 S.a. 1338, 377 U.S. 934, 12 L.Ed.2d 298. 

14. U.S.—United Elee., Radio and Mach. Workers of 
America v. Honeywell Inc., C.A.I11., 522 F,2d 
1221. 

D.C.—Founding Church of Scientology of Washington, 
D.C. V. U.S., C.A., 409 F.2d 1146, 133 U.S.App. 
D.C. 229, cert. den, 90 S.Ct. 434, 396 U.S. 963, 24 
L.Ed.2d 427—Blackhawk Heating & Plumbkig Co. 

V. Driver, C.A., 433 F.2d 1137, 140 U.S.App.D.C. 
31. 
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16. U.S.—Pound V. Insurance Co. of I^lorth America, 
CA.N.M., 439 )F.2d 1059—Picture Music, Inc. v, 
Boume, Inc., C.A.N.Y., 457 F.2d 1213, cert. den. 
93 S.Ct. 320, 409 U.S. 997, 34 L.Ed.2d 262—U.S. 
V. Finn, C.A.Ill., 502 F.2d 938—Mhns v. Board of 
Ed. of aty of Chicago, C.A.I11., 523 F.2d 711— 
Pettway v. American Cast Iron Pipe Cb., C.A. 
Ala., 576 F.2d 1157, reh, den. 581 F.2d 267, cert. 
den. 99 S.Q. 1020, 439 U.S. 1115, 59 L.Ed.2d 74, 
app. after remand C.A., 681 F.2d 1259, and 721 
F.2d 315, cert den. 104 S.Q. 3515, 82 L.Ed.2d 
824, cert. dism. 104 S.Q. 3526—Weingart v. Allcn 
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F.2d 145, 133 U.S.App.D.C. 110, cert. den. 90 
S.Q. 93, 396 U.S. 835, 24 L.Ed.2d 85, on remand 
308 F.Supp. 1152. 

Any l^ally sustainable theory sapported by 
proof 

U.S.—U.S. V. Gregory, CA.N.M., 300 F.2d 11, 99 
A.LR,2d 1011. 

17. U.S.—Frcnch v. Corrigan, CA-Dh, 432 FJ2d 
1211, cert. den. 91 S.Ct 890, 401 U.S. »15, 27 
L.Ed.2d 814—Barrett v. Baylor, C.A.I11., 457 F.2d 
119—Sanchez v. Trans World Airlines, Inc., C.A. 
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C.A.Va., 322 F.2d 766—Bitdrford v. International 
Speedway Corp., CA-Ala., 654 F.2d 1028—Esco- 
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17.5. U.S.—Southard v. Southard. C,A.N.Y.. 305 
F.2d 730—Roach v. Churchman, CA.Iowa, 431 
F.2d 849, app. after remand 457 F.2d 1101. 
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below 

(1) U.S.—Robertson v. Interstate Securities Co, C.A. 
Mo., 435 F.2d 784. 

18. U.S.—Employcrs Mut. Cas. Co. v. Hinshaw, C.A. 
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Tramel v. Schrader, CA.Tex., 505 F.2d 1310. 
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3 L.Ed.2d 929. 
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12,15. US.—U.S. V. Lynd, C.A.Miss., 349 F.2d 790. 
Conditional disposition of motiOn for new trial 
after grant of jndgment n.o,T. 

U,S.—Nedy v. Martin K. Eby Const. Co., Colo., 87 
S.a. 1072, 386 U.S. 317, 18 L.Ed,2d 75, reh. den. 
87 S.a. 1366, 386 U.S. 1027, 18 L.Ed.2d 471. 

§ 297(15). -On Appeal from In¬ 

terlocutory Order 

Library References 
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13, UJSur—Drpp Dead Co. v, S. C Johnsoo & Son, 
Inc,, CA.CaL, 326 R2d 87, cert. den. 81 S.Ct. 
1167, 377 U.S. 907, 12 L.Ed.2d 177—J, C Trahan 
Drilj^ Contractor, hoc,, v. Steriing, CAXa., 335 
F.ld 65—State of Minn, v. U.S. Sted Corp., C.A. 
Minn., 438 F.2d 1380—Continental Life & Acc, 
Co. V. Doig, CAAriz., 443 F.2d 27. 

D.C—Industrial Wk of Washingt<m v. Tobriner, 
CA.. 405 F.2d 1321, 132 U.S.App.D.C 51. 
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15.15. Related matters held snbject to review 

U.S.—U.S. V. 0’Connor, CA.N.Y., 291 F.2d 520, 100 
A.L.R.2d 858—National Equipment Rental, Limit¬ 
ed V. Mercury Typesetting Co., C,A.N.Y., 323 F.2d 
784-U.S. V. 93 Court Corp., CA.N.Y., 350 F.2d 
386, cert. den. 86 S.Ct. 560, 382 U.S. 984, 15 
L.Ed.2d 473. 

§ 297(16). -On Appeal from 

Subsequent Order or 
Judgment 

Library References 
Federal Courts <^768. 

16. U.S.—Hines v. Seaboard Air Line R. Co., C.A. 
N.Y., 341 R2d 229—1507 Corp. v. Henderson, 
C.A.Wis., 447 F.2d 540. 

17. U.S.—Hines v, Seaboard Air Line R. Co., C.A. 
N.Y., 341 R2d 229. 

18.10. Change in Rules. 

Fed.Rules Civ.Rroc. Ruk 73(a), is now RR.A,P. Rule 
3, 28 U.S.CA. 

18.15. U.S.—Securtties and Exchange Commissdon v. 
Farm & Home Agency. Ino., CA.Ind., 270 F.2d 
891, cert. den. 80 S.Ct 612, 362 U.S. 903, 4 
L.Ed.2d 555-Wagne3: v. U.S., q.AN.Y., 316 F;>d 
871. 

§ 297(17). Persons Entitled to Al¬ 
lege Error 

Library References 
Federal Courts «=>771, 772. 
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19. U.S.—Fctzer v. Oties Service Oil Co., CAArk., 
572 F.2d 1250, app. after remand 6Q1 F.2d 356— 
Carrealhers v. Alexander, CA.C 0 I 0 ., 587 F,2d 
1046. 

20. U.S.—U.Sv V. Burgreen, CAAla., 591 F.2d 291. 
24. U.S.—Lincoln Rank & Trust Co. v. Exchange 

Nat Bank & Trust Co., Ardmore, Okl., C.A.Okl., 
383 F.2d 694. . 

28. U.S,—Rizal Commercial Banking Corp. v. Put- 
nam, CAOr., 429 F.2d 1112—In re J. A. Thomp¬ 
son & Son, Inc., CA.CaI., 665 F.2d 941. 
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Aj)pelknt to have opportunity to answer 

U.S.—Dqay Stores v. Ryan, C.A.N.Y., 229 F.2d 867— 
Spokane County v. Air Base Houang, Inc., C.A. 
Wask, 304 F.2d 494. 
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28.5. U.S.—Emerson v. Labor Inv. Corp., C A.Okl., 
284 F.2d 946—Harp v. Montgomery Ward & Co., 
C.A.Or., 336 F,2d 255—Waterman S.S Corp. v. 
Gay Cottons, CA.Cal.. 414 F.2d 724. 

29. U.S.—EmersOT v. Labor Inv. Corp., C.A.Okl., 
284 F.2d 946. 

30. U.S.—C:olautti v. Franklin, Pa., 99 S.Ct. 675, 439 

U. S. 379, 58 L.Ed.2d 596. 

31. U.S.—Washington Steel Corp. v TW Corp., CA. 
Pa.. 602 F2d 594. 

31.5, U.S.—^Third Nat. Bank in Nashville v. U.S., 
CA.Tenn., 454 F.2d 689—Lucas v. Gulf & West¬ 
ern Industries. Inc., C.A.NJ., 666 F.2d 800. 

32. U.S.—In re Middletown Packing Co., D.C.Conn., 
199 F.Sur). 657—North Texas Producers Ass’n v. 
Metzger Daines, Inc., C.A.Tex., 348 F.2d 189, 
ccrt den. 86 S.Ct. 545, 382 U.S. 977, 15 L.£d.2d 
468—National Life & Acc. Ins. Co. v. U.S., C.A. 
Tenn., 385 F 2d 832—First Pennsylvania Banking 
Sc Trost Co. V. U.S. Life Ins. Co, in City of New 
York, C.A.Pa., 421 F.2d 959—Securities and Ex- 
change Commission v. Fifth Ave. Coach Lines, 
Inc., C.A.N.Y., 435 F.2d 510—Jamesbury Corp. v. 
WoTCester Valve Co., C.A.Mass., 443 F.2d 205— 
Alford V. City of Lubbock, Tex., C.A,Tex., 664 
F.2d 1263, cert. den. 102 S.Ct. 2239, 456 U.S. 975, 
72 L.Ed.2d 848. 

Enlargement to obtain interest 
U.S.—Leltsome v. U.S., C.A.FTa., 434 R2d 907, app. 
after lemand 453 F.2d 395. 
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33. Where appellee failed to appeai he cannot 
complain 

(4) U.S.—SchUdhaus v. Moe, C.A.N.Y., 319 F.2d 
587. 

(7) Other matters. 

U.S.—GoW MasterCoip. v. Miller, C.A.N.Y, 380 F.2d 
128. 
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35JS. U.S.—U.S. ex rei. Caiter-Schneidcr-Nelson, Inc. 

V. (Campbell, C.A.Cal., 293 F,2d 816, cert. den. 82 
S.Q. 601, 368 U.S. 987. 7 L.Ed,2d 524. 

35.15. U.S.—Chouinard v. Choumard, C.A.Ga,, 568 
F.2d 430. 

35.25. U.S.—Cooper v. Nix, CA.La., 496 F.2d 1285. 

Where defendant appeals from a de- 
nial of his motion for judgment n.o.v., 
plaintiff who has presented his 
grounds for new trial or voluntary 
nonsuit in the trial court should have 
opportunity to press the same or dif¬ 
ferent grouncis in the appellate 
court 

35.30. U.S.—Neely v. Martin K. Eby Const. Co., 
Colo., 87 S.Ct. 1072, 386 U.S. 317, 18 L.Ed.2d 75, 
reh. den., 87 S.Q. 1366, 386 U.S. 1027, 18 
L.Ed.2d 471. 

3^. U.S.—International Broth. of Teamstcrs, Chauf- 
fenrs, Warehousemen and Helpcrs of America v. 
Z^ntop Air Tran^rt Corp., C.A.Mich., 394 F.2d 
36-Young V. Taylor, C.A.Utah, 466 F.2d 1329. 

§ 297(18). -Waiver of, or Estop> 

pel to Allege, Error 
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Federal Courts <£=>773, 774, 

30.50. U.S.—Continental Life & Acc. Co. v. Do^, 
CAJkriz., 443 F.2d 27. 


38.60, U.S.—Thomas Wilson & Co. v. Irving J. Dorf- 
man Co., CA.N.Y., 433 R2d 409, cert den. 91 
S.Ct 1200, 401 U.S. 977, 28 L.Ed.2d 326—Lunz 
V. Preiser, 524 F.2d 289. 
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40. U S.—Sanders v, Buchanan, C.A.C 0 I 0 ., 407 F.2d 
161—Director General of India Supi^y Mission 
for and on Behalf of President of Union of India v. 
Steamship Maru, CA.N.Y., 459 R2d 1370, ccrt 
den. 93 S.Q. 898, 409 U.S. 1115, 34 L.Ed.2d 699. 

D.C.—Brotherhood of R R. Trainmcn v. CSiicago, M., 
St P. & P.R. Co.. C.A., 380 F.2d 605, 126 U.S. 
App.D.C. 58, cert. den. 88 S.Ct. 289, two cases, 389 
U.S. 928, 19 L.Ed.2d 279. 

42.15. U.S.—Sai Corp. v. U.S-, C.A.OkI., 343 R2d 
411, cert. den. 86 S.Ct 88, 382 U.S. 840, 15 
L.Ed.2d 81—U,S. Trotting Ass’n v. Chkago 
Downs Ass’n, Inc., C.A.I11., 665 R2d 781. 

42.20. US.—Brumby Metals, Inc. v. Bargen, C.A. 
Wis, 275 F.2d 46—Case & Co., Inc. v. Board of 
Trade of City of Chicago, C.A.II1., 523 F.2d 355. 

433. U.S.—Young v. Brashears, CA.IIL, 560 R2d 
1337. 

44. U.S.—U.S. V. Hudspeth, C.A.Or., 384 F.2d 683. 
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46. U.S.—Curtis V, A Garcia y Cia, Ltda., C.A.Pa., 
272 F.2d 235, 85 A.L.R.2d 1186—National Com¬ 
pressor Corp. V. Carrow, C.A.M 0 ., 417 F.2d 97— 
Ridley v. Phillips Petroleum Co., C.A.Okl., 427 
F.2d 19—Henry C. Beck Co. v. Ross Island Sand 
& Gravcl Co. C.A.Or., 456 R2d 316. 
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49. U.S.—Skibs A/S Gylfe v. Hyman-Michaels Co., 
C.A.Mich., 438 R2d 803, cert. den. 92 S.Ct 73, 
404 U.S. 831, 30 L.Ed.2d 61. 

49.10. U.S.—Lowe v. Pate Stevedoring Co., C.A.Fla-, 
558 F.2d 769. 

51. U.S.—^JefFries v. Georgia Residential Finance Au- 
thority, C.A.Ga., 678 F.2d 919, cert. den. 103 
S.a. 302, 459 U.S. 971, 74 LEd.2d 283. 

Admission 

U.S.—Air-Exec, Inc. v, Two Jacks, Inc., C.A.Okl, 584 
F.2d 942, 

53. U.S.—Howard v. Green, C.A.Ark., 555 F.2d 178. 
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533. U.S.—Dow v. Shoe Corp. of America, C.A.IIL, 

276 F.2d 165. 

55, U.S.—Household Goods Carriers’ Bureau v. Ter- 
rell C,A.Tex., 417 F.2d 47, reh. 452 R2d 152, 
app. after remand 494 F,2d 16, reh. den. 496 F.2d 
878, cert. dism. 95 S.Ct 246, 419 U.S. 987, 42 
L.Ed.2d 260. 

57, U.S.—^Drop Dead Co. v. S. C. Johnson & Son, 
Inc., C.A.Cal., 326 F.2d 87, cert. den. 84 S.Q. 
1167, 377 U.S. 907, 12 L.Ed.2d 177—Pams v. 
Harris, C.A.Okl., 351 R2d 52. 

Objection to admission not waired under cir- 
cumstances 

U.S.—Rice V. LouisviUe & N.R. Co., C.A.Ky., 309 F.2d 
930. 

60. U.S.—Rucker v. Wabash R Co.. CA-IU., 418 
F.2d 146. 

61. U.S.—Roberts v. U.S., CANJ., 316 R2d 489. 
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613. U.S.—Cordie v. AUied Chemical Corp., C.A. 
Ky., 309 F.2d 821. 

61.20. U.S.—Cranston Print Works Co. v. Public Ser¬ 
vice Cb. of N,C, C.A.N,C., 291 F.2d 638—Inde- 
pendent Iron Works, Inc. v. U.S. Steel Corp., 
C.A.Cal., 322 F,2d 656, cert den. 84 S.Q. 267, 
375 U3. 922, II LEd.2d 165. 

64. U.S.—^Alooa S3. Co. v. Charles Ferran & Co., 
CA-La., 383 F,2d 46, cert den. 89 S.Ct 111, 393 
U.S. 836, 21 L.Ed.2d 107. 
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The rule of invited error has been 
applied with respect to other matters 
pertaining to witnesses.*’^^ 

6735. Qualification of witnesses 
U.S.—Gcvdand v. Southern Pac. Co., CA.Or., 436 
F.2d 77. 

gg, U.S.—Lor Productions, Inc. v. Valley Music Hali, 
Ina, C.A.Utah, 447 F.2d 1010—Herman v. Hess 
Oil Virgin Islands Corp., 524 F.2d 767. 

Suppleinental charge 

US.—Staplin v. Maritime Overseas Corp., C.A.N.Y., 
519 R2d 969. 

69. U.S.—R. P. Famsworth & Co. v. Tri-State Const. 
Co., C.A.Ga., 271 R2d 728, cert. den. 80 S.Ct. 
807, 362 U.S. 941, 4 L.Ed.2d 770—Hargrave v. 
Wellman, CA.Mont., 276 F.2d 948—Garland v. 
Material Service Corp., C.A.IIl., 291 F.2d 861, 91 
A.L.R.2d 832—Arkla Exploration Co. v. Borcn, 
CAArk., 411 F.2d 879—Johnston v. Holiday 
Inss, Inc., C.A.Mass., 565 F.2d 790. 

70. U.S.—Eastem Coal Corp. v. McNally Pittsburg 
Mfg. Corp., CA.Ky., 274 R2d 157—Silverman v. 
Travders Ins. Co., C.A.La., 277 R2d 257—Solo- 
mon Dehydrating Co. v. Guyton, C.A.Nd>., 294 
F.2d 439, ccrt den. 82 S.Ct. 366, 368 U.S. 929. 7 
L.Ed.2d 192—Arley v. United Pac. Ins. Co., C.A. 
Or., 379 F.2d 183, ccrt. den. 88 S.Q. 1039, 390 
U.S. 950, 19 L.Ed.2d 1140. 

71. U.S.—Lohr V. Tittle, C.A.Kan., 275 F.2d 662—U 
Barge Water Well Supply Co. v, U.S., C.A.Mo., 
325 F.2d 798—Spellacy v. Southern Pac. Co., 
CA.Or., 428 F.2d 619. 

74. U.S.—Derewecki v. Pennsylvania R. Co., C.A.Pa., 
353 F.2d 436. 

May not assign as error giving and failure to 
giye same instruction 

U.S.—Ariey v. United Pac. Ins. Co., CA.Or., 379 F.2d 
183, cert. den. 88 S.Q. 1039, 390 U.S. 950, 19 
L.Ed.2d 1140. 

74.5. U.S.—Logan v. Emprcsa Lineas Maritimas Ar- 
gentinas, CA.Ma^., 353 F.2d 373, cert. den, 86 
S.Q. 1276, 383 U.S. 970, 16 L.Ed.2d 310. 
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77. U.S.—^Ramsey v. Travelcrs Ins. Co., C.A.S.C., 317 
R2d 300. 

78. U.S.—Ramscy v. Travelcrs Ins. Co., C.A.S.C., 317 
F.2d 300—^First Nat. Bank, Henrietta v. Small 
Business Adrainistration, C.ATex., 429 F,2d 280. 
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83. U.S.—Fiedler v. Marumsco Christian School, 
C.A.Va., 631 F.2d 1144. 

87. Failure to bring to attention of court con- 
siderations requking exercise of discretion 

U.S.—Murphy v. Kodz, C.A.Ariz., 351 R2d 163. 
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88. U.S.—Garcia v. American Marine Corp., C.A.La., 
432 F2d 6. 

Not estopped 

U.S.—Slay V. State of Ala., C.AAla., 636 F.2d 1045, 
reh. den. 642 F.2d 1210. 

91. U.S.—Dean Foods Co. v, Albrecht Dairy Co., 
C.A.M 0 ., 396 F.2d 652—Frecman v. Aetna Cas. & 
Sur. Co., C.ALa,, 398 F.2d 808—Cypert v. Baker, 
CA.Okl., 399 F.2d 927—Schy v. Susquehanna 
Corp., CA,m., 419 F.2d 1112, cert. den. 91 S.Q. 
51. 400 U.S. 826, 27 L.Ed.2d 55—Ohio-Sealy Mat- 
tress Mfg. Co. v. Sealy, Inc., C.A.D1., 669 F.2d 
490, ccrt, den. 103 S.Q. 257, 459 U.S. 943, 74 
L.Ed.2d 201. . 

Additional matters as to which one 
may not complain on appeai, because 
of waiver or estoppel, have been con- 
sidered.^ 
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23. U.S.—Carwile v. Public Service Co. of Ind., CA. 
Ind., 315 F.2d 301—^Blanchard v. Tcrry & Wright, 
Inc. C.A.Ky.. 331 R2d 467, cert. den. 85 S.Ct 62, 
379 U.S. 831, 13 LEd.2d 40 CA.Kaji., 451 F.2d 
1287. 

Probable existence of jurisdiction 

U.S.~Kccne Lumber Co. v. Lcventhal, C.A.Mass., 165 
F.2d 815—Garcia v. Bemabe, CA.Puerto Rico, 
288 F.2d 60. 

23.5. U.S.—Fireinen’s Ius. Co. of Newark, NJ. v, 
Robbins Coal Co.. CA.Ala,, 288 F.2d 349, cerL 
den. 82 S.Ct 122, 368 U.S. 875, 7 L.Ed.2d 77. 

24. U.S.—Eagle Star Ins. Cb. v. Maltes, C.A.Fla., 313 
F.2d 778—^lohn Birch Soc. v. National Broadcast- 
ing Co., aA.N.Y., 377 F.2d 194. 

25. U.S.—^John Birch Soc. v. National Broadcasting 
Co., C.A.N.Y., 377 F.2d 194. 
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F.2d 431—1700 Ocean Ave. Corp. v. GBR Associ¬ 
ates, CA.Cal., 354 F.2d 993. 

49. D.C.—Berenter v. Staggers, C.A., 362 F.2d 971, 
124 U.S.App.D.C. 141. 

50.5. D.C.—Berenter v. Staggers, C.A., 362 F.2d 971, 
124 U.S.App.D.C. 141. 

52. U.S.—Udall v. Littell. C.A., 366 F.2d 668, 125 
U.S.App.D.C 89. cert den. 87 S.Q. 713, 385 U.S. 
1007, 17 L.Ed.2d 545, reh. den. 87 S.Q. 952, 386 
U.S. 939, 17 L.Ed.2d 812. 

52.5, U.S.—U.S. for Use and Benefit of Citaens Nat 
Bank of Orlando v. Stringfellow, C.A.Tex., 414 
F.2d 696. 

D.C.—Bellevue Gardens, Inc. v. Hili, C.A., 297 F.2d 
185, 111 U.S.App.D.C 343. 

Especially strong on («ral testimony 

U.S.—Bryan v. Kershaw, C.A.Tcx., 366 F.2d 497, cert 
den. 87 S.O. 1030, 386 U.S. 959, 18 L.Ed.2d 108. 


92.5. Prisoner»s right to contact spiritmd ad- 
viser 

U.S.—Pierce v. La Vallce, C.A.N.Y., 293 F.2d 233. 
Application of parol eyidence nile 
U5.—Liberty Combustion Co. v. Thoreson Sales Co 
CA.Tex., 322 F.2d 790. 

No waiver or estoppel 

U.S.—Goldberg v. Sorvas, CA.Pa., 294 F,2d 841. 
Privilege against self-incrimination 
U.S.—Securities and Exchange (Zommission v. MacEl- 
vain, C.A.AIa., 417 F.2d 1134, cert. den. 90 S.a. 
1087, 397 U.S. 972. 25 L.Ed.2d 265. 

§ 297(19).-Assent to, or 

Recognition of, Validi- 
ty of Proceedings 

Library References 
Federal Courts <®=>773, 774. 
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93. U.S.—Himalayan Industries v. Gibson Mfg. C^o., 
C.A.Cal., 434 F.2d 403. 

94. U.S.—(3oopcr v. R. J. Reynolds Tobacco Co., 
C.A.Mass., 256 F. 2 d 464, cert. den. 79 S.Q. 112, 
358 U.S. 875, 3 L.Ed. 2 d 105—Geehan v. Mona- 
han, C.A.Wis., 382 F.2d 111 —Himalayan Indus¬ 
tries V. Gibson Mfg. Co., CA.Cal., 434 F.2d 403. 

97. U.S.—Hoosier Home Imp. (Do. v. U.S., C.A.Ind., 
350 F.2d 640—Hassel v. Holt, CA.Pa., 371 F.2d 
543—Glick v. White Motor Co., C.A.Pa., 458 
F.2d 1287. 

95. U.S.—Sili Corp. v. U.S., C.A.Okl., 343 F.2d 411. 
cert. den. 86 S.Q. 88 , 382 U.S. 840, 15 LEd.2d 
81. 

99. U.S.—Livergood v, S. J. Groves & Sons Cc., 
C.A.Pa., 361 F.2d 269—KirkendoU v. Ncustrom, 
C.A.ICan., 379 F.2d 694. 

Inregularity in trying case on affidaYits, etc. 
U.S.—Bowman v. Curt G. Joa, Inc., CA.N.C, 361 
F.2d 706. 
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99.5. PlaintifTs refusal to retry case pursuant 
to grant of new tiial to defendant 

D.C—Desmond v. Robertson, App., 211 A.2d 775. 

1. U,S.—DeGioia v. U.S. Lines Co., C.A.N.Y., 304 
F.2d 421—Safeway Stores, Inc. v. DiaI, C.A.Tex., 
311 F.2d 595, reh. den. 314 F. 2 d 33. 

4. U.S.—Alioto V. Cowles Communications, Inc., C.A. 

CaL, 623 F.2d 616, cert. den. 101 S.a. 897, 449 
U.S. 1102, 66 LEd.2d 827. 

5. U.S.—Geehan v. Monahan, CA.Wis., 382 F.2d 

111 . 

6. U.S.—Westennan v. Sears, Rod)uck & Co., C.A. 

Fla., 577 F.2d 873. 
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9. U.S.—White V. Travelers Indcm. COh CA.Tenn., 
416 F.2d 870-Slaughter v. Philaddphia Nat. 
Bank, CA.Pa., 417 F.2d 21. 
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14.5. U.S.—^Walkef v. Felmont Oil Corp., C.A.Ky., 
262 F.2d 163, cert. den. 80 S.a 61, 361 U.S. 840, 

4 L.EdJd 78. 

15, U.S.—^Practical Const. Co. v. Granite City Hous- 
ing Authority, C.A.I11., 416 F.2d 540—Denny v. 
Barfacr, C.A.N.Y., 576 F.2d 465. 
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17. U.S.—Henry v. Department of Housing and Ut- 
ban Development (HUD), Washington, D.C, CA. 
Minn., 451 F.2d 355. 

20. U.S.—GiTwon v. U.S., CA.NJ., 457 F.2d 1391. 
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26. U.S.-Cash v. Murphy, CA.Tex., 339 F.2d 757— 
Louisiana High School Athlctic Ass’n v. St. Au¬ 
gustine High School. CA.La., 396 F.2d 224. 

29.5. Motion denied 

U.S.—Tilden v. Pate, C.A.I1L, 390 F.2d 614. 

29.10. ProTision of postal manunl considered 

U.S.—Kempinski v. Grecne, C.A.Pa., 292 F. 2 d 820. 

Evidence treated as if admitted in trial court 
considered 

U.S.—Tcti V Rrestone Tire & Rubber Co., C.A.Ohio, 
392 F.2d 294. 
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Library References 
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30. U.S.—Delhorarae Industries, Inc. v. Houston 
Beechcraft, Inc., C.A.La., 669 F.2d 1049, app. 
after remand 735 FM 177. 

30.15. U.S,—Los Angelcs Extenrion (Do. v. U.S., C.A. 
Cal,, 315 F.2d 1—^Summers v. Watkins Motor 
Unes, C.A.S.C., 323 F.2d 120, 

30.20. U.S.—2^th Radio (Dorp. v, Hazdtine Re¬ 
search Inc., IIL, 89 S.Ct 1562, 395 U.S. 100, 23 
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1015, 28 L.Ed.2d 552. 

Charles Schmitt & (Do. v. Barrett, C.A.Mo., 670 
F.2d 802. 

Trial de novo in First Anaidment libel case 

U.S.—Rrestone v. Time, Inc., CAJFIa., 460 F. 2 d 712, 
ceit. den. 93 S.a. 120, 409 U.S. 875, 34 LEd. 2 d 
127. 

30Jt5. U.S.—Bankers Life & (Das. Co. v. Kirtley, 
CA^Iowa, 307 F.2d 418. 

30.30. U.S.—Phoenix Assur. Co. of New York v. 
Singer, C.A.Mo., 331 F.2d 10-U.S. v. Ironwork- 
ers Local 86 , CA.Wasb., 443 F.2d 544, cert. den. 
92 S.a. 447, 404 U.S. 984, 30 L.Ed. 2 d 367. 

30.35. U.S. —Callwood v. (Dallwood, D.C.Virgin Is- 
lands, 127 F.Suppw 179. 
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D.C.—Gage v. Riggs Nat Bank of Washington, D.C, 

C.A, 320 F.2d 715, 115 U.S.App.D.C 396. 

973. U.S.—Ward v. Buehler, C.A.Fla., 472 F.2d 
1170. 

97.10. U.S.—Lykes Bros. S.S. Co. v. Sugarman, C.A. 
N.Y., 272 F.2d 679^Texas Gulf Sulphur Co. v. 
Ritter, C.A.Utah, 371 F.2d 145—William A. 
Smith Contracting Co., Inc. v. Travelcrs Indem. 
Co., CA.Kan., 467 F.2d 662—U.S. v. Ponder, 

C. A.La.. 475 F.2d 37. 

Watson, Inc. v. Hcnry Valve Co., D.C.N.Y., 232 
F.Supp. 38—Thomas v. Silver Creek Coal Co., 

D. C.Pa., 264 F.Supp. 833. 
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98. U.S.—McDonald v. E J. Lavino Co., C.A.Ala., 
430 F.2d 1065—Gabriel v. Standard Fruit & S.S. 
Co., C.A.La., 448 FJd 724—Korioth v. Brisco, 
523 F.2d 1271. 

D.C.—Nuesse v. Camp, C.A., 385 F.2d 694, 128 U.S. 
App.D.C 172. 

Timeliness 

U.S.—U.S. V. U.S, Steel Corp., C.AAla., 548 F.2d 
1232—Equal Employment Opportonity Commis- 
sion V. Wcstinghousc Elea Corp., CAMo., 675 
F.2d 164. 

Intervention 

U.S.—Stallworth v. Monsanto Co., CAFla,, 558 F.2d 
257. 

98.5. U.S.—General Elea Ca v. Irvin, CATcmt, 

274 F.2d 175. 
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98.10. U3.—Matter Covington Grain Co., Ina, 

CAAIa., 638 F.2d 1357. 

Refnsal ta drop party baaed on misconception of 
law will be reyersed 

US.—^AndOTon v. Moorer, CAAIa., 372 F.2d 747, 
993. Snbpo^ia duces tecum 
U.S.—Shotldn v. Nelson, CCACdo., 146 F.2d 402— 
Sue V. Chicago Transit Authority, C.AI1L, 279 
F.2d 416—In re Surety Ass*n of America, CA. 
N.Y., 388 F.2d 412. 

Cther fnatters relating ta the review 
of discretionary rulings with respect to' 
parties have been considered by the 
courts.®’-^® 

99.10. U.S.—^R. J. Eostrom Corp. v. InCOceptCMr 

Corp., CA.OkL, 555 277. 
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Qass action v. Board of Ed. of Cit> of Chicago, C.A.Ill., 


U.S.—^Johnson v Georgia Highway Exp., Inc., C.A.Ga., 
417 F.2d 1122, app. after rcmand 488 F.2(i 714— 
Girsh V. Jepson, C.A.Pa., 521 F.2cl 153—^Tidwell v. 
Schweiker, C.A,Ill, 677 F.2d 560, cert. den. 103 

S.Ct. 1874, 461 U.S. 905, 76 L.Ed.2d 806. 

l^xwn V. Camercm-Brown Co., D.C.Va., 92 
F.R.D. 32. 

1.5. U.S.—Prestole Corp. v. Tinnerman Products, 
Inc., C.A.Ohio, 271 F.2d 146, ccrt. den. 80 S.Ct. 
593, 361 U.S. 964, 4 L.Ed.2d 545—Carrigan v. 
Califomia State Legislature, C.A.CaI., 263 F.2d 
560, cert. den. 79 S.O. 901, 359 US 980, 3 
L.Ed.2d 929. 

Cotraterdaim 

(2) Other matters, 

U.S.—Stewart-Wamer Cbrp. v. Westinghouse Elee. 
Corp., C.A.N.Y., 325 F.2d 822, cert. den. 84 S.Q. 
800, 376 U.S. 944, 11 L.Ed.2d 767—Rohner, Geh- 
rig & Co. V. Capital City Bank, C.A.Ga., 655 F.2d 
571. 

Reluctant to tiphold dismissal far failure to 
state claim 

U.S.-Goff V. Jones, C.A.Tex.. 500 F,2d 395. 

2. U.S.—^Lyons v. Board of Ed. of Charleston Reorga* 
nized &hool Dist. No. 1 of Mississippi County, 
Missouri, CA.MO., 523 F.2d 340. 

D.C.—Saddler v. Safeway Stores, Inc., App., 227 A.2d 
394, 
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4. HesTy bnrden 

U. S.—Minnesota Min. & Mfg. Co. v. Superior Insulat- 

ing Tape Co., C.A.Mo., 284 F.2d 478. 

5. U.S, — In re Bccf Industry Antitrust Litigation, 
MDL Docket No. 248, CA.Tcx., 600 F.2d 1148, 
reh. den. 616 F.2d 569, eleven cases, cert. den. 101 
S.a. 280, fouT cases. 281, 449 U.S. 905, 66 
LEd.2d 137, on temand D.C, 542 F.Supp. 1122, 
affd. C.A., 710 F.2d 216, reh. den. 716 F.2d 901, 
three cases, cert den. 104 S.Ct 1326, 465 U.S. 
1052, 79 L.Ed.2d 721. 
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6. U.S.—Altman v. Connally, CA.N.Y., 456 F.2d 

m4-Jensen v. Dole. CA.N.D., 677 F.2d 678. 

7. U.S.—Aberdeen & Rockfish R. Co. v. Students 

Challengmg Regulatory Agency Procedures 
(SCRAP), DistCoL, 93 S.Q. 1, 409 U5. 1207, 34 
L.Ed.2d 21. 

D.C.—Dalmo Sales Co. v. Tysons Comer R^onal 
Shopping Center, CA., 429 F.2d 206, 139 U.S.App. 
D.C 22. 

Qiiestion for reriew; test 

(l) U.S.—Washington Capitols Baskctball Qub, Inc. 

V. Barry, C.A.Cal., 419 F.2d 472—^Atomic Oil Co. of 
Okl. V. Bardahl Od Co., C.A,Okl., 419 F.2d 1097, cert. 
den. 90 S.Q. 1500, 397 U.S. 1063, 25 L,Ed.2d 685. 

(7) Other statements. 

U.S.—Graham v. Triangie Publications, Inc., C.A.Pa., 
344 F.2d 775—W. E Bassett Co. v. Revlon, Inc., 
CA.N.Y., 354 F.2d 868. 


576 F.2d 747. 

D.C.—Dalmo Sales Co. v. Tysons Comer Regional 
Shopping Center, CA., 429 F.2d 206, 139 U.S.App. 
D.C 22 

9. U.S.—Scherr v. Volpe, CA.Wis., 466 F.2d 1027. 
D.C—Maas v. U.S., C.A., 371 F.2d 348, 125 U S.App. 

D.C 251—District 50, United Mine Workers of 
America v. International Union, United Mine 
Workers of Amcnca, C.A., 412 F.2d 165, 134 
U.S.App.D.C. 34. 

10. U.S.—Barton v. Eichelberger, C.A.Pa., 451 F.2d 
263—Milsen Co. v. Southland Corp., C.A.Ill, 454 
F.2d 363—Local Division 589, Amalgamated 
Transit Union, AFL-CIO, CLC v. Com. of Mass., 

C. A.Mass., 666 F.2d 618, cert. den. 102 S.Ci. 
2928, 457 U.S. 1117, 73 L.Ed.2d 1329. 

D.C.—Maas v. U.S., CA.. 371 F.2d 348, 125 U.S.App. 

D. C 251. 

11. U.S.—Capital City Gas Co. v. PhiUij» Petroleum 
Co., C.A.Vt., 373 F.2d 128. 

12. U.S.—Societe Comptoir De LTndustrie Cotonni- 
cre Etablissements Boussac v. Alexander’s Dept. 
Stores, Inc., CA.N.Y., 299 F.2d 33, 1 A.L.R.2d 
752—Atomic Oil Co. of Okl. v. Bardahl Oil Co., 
C.A.Okl., 419 F.2d 1097, cert. den. 90 S.Ct. 1500, 
397 U.S. 1063, 25 L.Ed.2d 685. 
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14. U.S.—^Jones v. Village of Proctorville, Ohio, C.A. 
Ohio, 290 F.2d 49. 

20. U.S.—Bcshear v. WeinzapfeI, CA.Ind., 47 F.2d 
127—Kotzen v, Levine, C.A.Fla., 678 F.2d 140. 

Burgess v. Atlantic Coast Line R. Co., D.C.S.C., 
39 F.R.D. 588. 

Dismissal with prejudice 
U.S. — Davis V. Operation Amigo, Inc., CA.Wyo., 378 
F.2d 101. 

In re Santa Barbara Like It Is Today Copyright 
Infringement Litigation, D.C.Nev,, 94 F.R.D. 105. 

Dismissal for lack of prosecution 
U.S.—Peterson v. Term Taxi Inc., C.A.N.Y., 429 F.2d 
888—Pctnel v. American Tei. & Tei. Co., C.A. 
N.Y., 434 F.2d 645—Spering v. Texas Butadiene & 
<2hemical Corp., CA.Del., 434 F.2d 677, cert. den. 
92 S.Ct. 97, 404 U.S. 854, 30 L.Ed.2d 95. 

(2) Other statements. 

U.S.—Navano v. Chief of Polke, Des Moines, lowa, 
CA.Iowa, 523 F.2d 214. 

223. U.S.—Wilvcr v. Rsfacr, CA.Okl., 387 F.2d 66. 

Where the question on a motion for 
dismissal is susceptible of an answer 
applicable to all cases, the appellate 
court may substitute its judgment in 
order to achieve consistency among the 
district judges in the same Circuit 

22.10. U.S.—^Noonan v. Cunard S.S. Co., C.A.N.Y., 
375 F.2d 69. 

25. U.S.—Rossano v. Blue Piate Foods, Inc., C.A.Ga., 
314 F.2d 174, cert. den. 84 S.Ct 139, 375 U.S. 
866, 11 L.Ed,2d 93—Mosl^ v. General Motors 
Corp., CA-Mo., 497 F.2d 1330. 

26. U.S.—Dupont v. Southern Pac. Cb., CA.La., 366 
F.2d 193, cert. den. 87 S.Ct. 1027, 386 U.S. 958, 
18 L.Ed.2d 106. 
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8. U.S.—^International Union of Elee., Radio and 
Mach. Workers (AFL-CJO) v. Genei^ Elee. Co., 
CA.N.Y., 341 F.2d 571. 

8,5, U-S.—Hdene Curtis Industries, Inc. v. Churdi & 
Dwight Cck, Inc, CA.I11, 560 F.2d 1325, ccrt. 
den. 98 S.a. 1252, 434 U.S. 1070, 55 L.Ed.2d 772. 

8.10. U.S.—Slater v. Stoffd, CA-Ind. 411 F.2d 653— 
AlKed Theatre Owners of Indiana, Inc. v. Vdpe, 
CJAInd., 426 F.2d 1002, cert. den. 91 S.Ct 238, 
400 U,S. 941, 27 IJEd.2d 245—U.S. by Cli^ v. 
DilHon Supply Co., C.A.N.C., 429 F.2d 800— 
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27. U.S.—Fairway Center Crarp. v. U,I.P. Corp., C.A. 
lowa, 502 F.2d 1135. 

Discretion held not abused 
D.C.—Bressler v. Bressler, CA., 274 F.2d 91, 107 
U.S.App.D.C. 29. 

Oi^r matters relating to the. review 
of discretionary rulings ih proceedings 
before triai have been considered by 
the courts.^'^ 


27.5. U.S.—Davis v. United Fruit Co., C.A.N.Y., 402 
F.2d 328, cert. den. 89 S.Ct. 869, 393 U.S. 1085, 
21 L.Ed.2d 777—McKnight v. Blanchard, C.A. 
Tex., 667 F.2d 477. 

Questions asked on voir dire examination of 
jurors 

U.S.—Goosman v. A. Ehiie Pyle, Inc., C.A.Md., 320 
F.2d 45, app. after rcmand 336 F.2d 151—Hinkle 
V. Hampton, C.A.Okl., 388 F.2d 141—Socony Mo¬ 
bil Oil Co. V. Taylor, C.A.Tex., 388 F,2d 586, app. 
after remand 421 F.2d 1248, cert. den. 90 S.Ct. 
1868, 398 U,S. 950, 26 L.Ed.2d 289. 

Discovery matters 

U.S.—Montecatini Edison S. p. A. v. E. I. du Pont de 
Nemours & Co„ C.A.Del., 434 F.2d 70. 

Pretrial matters 

U.S.—Davis V. Duplantis, C.A.La., 448 F.2d 918—Fed¬ 
eral Deposit Ins. Corp. v. Glickman, C.A.Cal., 450 
F.2d 416. 

Settiement approval 

U.S.—Young V. Katz. C.A.Tex., 447 F.2d 431—United 
Founders, Life Ins. Co. v. Coasumers Nat. Life Ins. 
Co., C.A.Ind., 447 F.2d 647—Parker v. Anderson, 
CA.Tex., 667 F.2d 1204, reh. den. 671 F.2d 1378, 
cert den. 103 S.Ct 63, 459 U.S. 828, 74 L.Ed.2d 
65. 

D.C.—Spann v. Copimissioners of District of Columbia, 
C.A., 443 F.2d 715, 143 U.S.App.D.C. 300. 

Issue tried by consent 

D.C.—Laffey v. Northwest Airlines, Inc., C.A,, 567 
F.2d 429, 185 U.S.App.D.C, 322, cert. den. 98 
S.a. 1281, 434 U.S. 1086, 55 L.Ed.2d 792, on 
remand D.C., 481 F.Supp. 199. 
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28. U.S.—GafFord v. Star Fish & Oyster Co., C.A. 
Ala., 475 F.2d 767—Thomas v. E. J. Korvette, 
Inc., C.A.Pa., 476 F.2d 471. 

Matters to which rule has been applied 

(1) U.S.—Cranston v. Baltimore & O.R. Co., C.A. 
Pa., 258 F.2d 630, cert. den. 79 S.Ct 731, 359 U.S. 946, 
3 L.Ed.2d 678. . 

(4) U.S.—Dinicro v. U.S. Lines <3o., C.A.N.Y., 288 
F.2d 595, 91 A.LR.2d 770, cert. den. 82 S.Ct. 54, 368 
U.S. 831, 7 L.Ed.2d 34—Robison v. Transamerica Ins. 
Co., C.A.Utah, 368 F.2d 37. 

(7) U.S.—Cleary v. Indiana Bcach, Inc., C.A.Ind., 
275 F.2d 543, ccrt. den. 81 S.O. 62, 364 U.S. 825, 5 
L.Ed.2d 53. 
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29. U.S.—America» Mcdical Ass’n v. Weinberger, 
C.A.I11, 522 F.2d 921—Goff v. Continental Oil 
Co., C.A.Tex., 678 F.2d 593. 

Rnlings relating to reception 

(1) U.S.—U.S. V. Kalmutz, CA.Fla., 309 F.2d 437. 

(3) U.S.—University Computing Co. v. Lykcs- 
Youngstown Corp., C.A.Ga., 504 F.2d 518, reh. den. 
505 F.2d 1304—^cco, Inc. v. Avondale Shipyards, 
Inc., C.A.La„ 663 F.2d 650, reh. den. 667 F.2d 92. 
Kem V. Tri-State Ins. Co., D.C.Mo., 260 F.Supp. 
378, affd., C.A., 386 F.2d 754. 

(5) U.S.-Guest V. Bailes, C.A.Tcnn.. 448 F.2d 433. 
D.C.—Watts V. Smith, App., 226 A.2d 160. 

(8) U.S.—Unitec Corp. v. Beatty Safway Scaffold Co. 
of Or., C.A.Or., 358 F,2d 470. 

(9) Experiinental evidence. 

U.S.—Wagner v. International Harvester Co., C.A. 
Minn., 611 F.2d 224. 

31. U.S.—Milcy v. Delta Marine Drilling Co., C.A. 
La., 473 F.2d 856, reh. den. 472 F.2d 1405, cert. 
den. 94 S.a. 93, 414 U.S. 871, 38 L.Ed.2d 89— 
McGr^or-Doniger Inc. v. Drizzle Inc., CA.N.Y., 
599 F.2d 1126. ' 

D.C.—Cohen v. Berry, D.CApp-, 188 A.2d 302. 
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Qualification or competency of expert or opin- 
ion witness 

(1) U.S.—Murphy v. Dyer, C.A.Colo., 409 F.2d 747, 
37 A.L.R.Bd 414—Dyas v. Kansas City Southern Ry. 
Co„ C.A.Tex., 425 F.2d 1073—^Biyant v. Sears, Roe¬ 
buck & Co., C.A.W.Va., 435 F.2d 953—Crawford v. 
Worth, C.A.Miss., 447 F,2d 738—Cardwell v. Chesa- 
peake & Ohio Ry. Co., C.A.Ohio, 504 F.2d 444. 

0’Kon V. Roland, D.C.N.Y., 247 F.Supp. 743. 
D.C.— Engle v. Stull, C.A.. 377 F.2d 930, 126 U.S App. 
D.C 291. 

Qiifllification or competency of expert or opin- 
ion evidence 

(1) U.S.—Santana Marine Service, Inc. v. McHale, 

C. A.Fla., 346 F.2d 147—^Whitehead v. Salyer, C.A.Okl., 
346 F.2d 207. 

30. U.S.—Lis V. Robert Packer Hospital, C.A.Pa., 579 
F.2d 819, cert. discharged 99 S.Ct 354, 439 U.S. 
955, 58 L.Ed.2d 346. 
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33. U.S.—Garza v Indiana & Michigan Elee. Co., 
C.A.Mich., 338 F.2d 623—Leavitt v. Scott, C.A. 
Utah, 338 F.2d 749—Grain Dealers Mut. Ins. Co. 
V. Farmers Union Co-op. Elevator & Shipping 
Ass’n, Kirwin, Kan., C.A.Kan., 377 F.2d 672— 
Fears v. Burris Mfg, Co., C.A.Miss., 436 F.2d 
1357. 

34. U.S.—Bums v. Travelcrs Ins. Co., C.A.La., 344 
F,2d 70—0’Connor v. Venore Transp. Co., C.A. 
Mass.. 353 F.2d 324. 

36. U.S.—Curtis v. Greenstdn Trucking Co., C.A. 
Ind., 397 F.2d 483—Arkwnght Mut. Ins. Co. v. 
Philadelphia Elee. Co., C.A.Pa., 427 F.2d 1273— 
Zeigler v, Seaboard Coast Line R. Co., C.A.Ga., 
437 F.2d 80—Slade v. Slade, CA.Ariz., 439 F.2d 
130—Maxworthy v. Hom Elee. Service, Inc., C.A. 
Md., 452 F.2d 1141—Vanskike v. ACF Industries, 
Inc., CA.Mo., 665 F.2d 188, cert. den. 102 S.Ct. 
1632, 455 U.S. 1000, 71 L.Ed.2d 867, app. after 
remand C.A., 725 F.2d 1146. 

37, U.S.—Alamance Industries, Inc. v. Filcne’s, C.A, 
Mass., 291 F.2d 142, cert. den. 82 S.Ct. 53, 368 
U.S. 831, 7 L.Ed.2d 33. 

Dlsmissal for failure to prosecute 
U.S.—Terhune v. Prudential S.S. Coip., C.A.N.Y., 283 
F.2d 467—ConnoUy v, Papachristid Shipping Ltd., 
C.A.Ala., 504 F.2d 917. 

40, U.S.—Padgett v. Southern R. Co., CA.Tenn., 396 
F.2d 303. 

The action of the trial court under 
Federal Rules of Civil Procedure, Rule 
k(b)^ as to eicpress direction of entry 
of judgment on multipte claims, is not 
^ reviewable in the absence of abuse of 
discretion.^'® 

40,5, U.S.—Atkins, KroU (Guam), Limited v. Cabre- 
ra, CA.Guam, 277 F.2d 922—Gottesnian v, Gen- 
y eral Motors Corp., C.A.N.Y., 401 FJd 510. 
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UJS.—Bnir. V. Hamburg-American Line, CA.CaL, 
478 F.2d 29—J & H Auto Trim Co., Inc. v, 
Bellefonte Ins, Co., CA-Fla., 677 F,2d 1365. 

Matter of Aaron Fercr & Sons Co^. D.C.Nd)., 
427 F.Supp. 350. 

D. q.—Biyant v. Mathis, CA., 278 P2d 107 U.S. 

App.D.C 339—Taylor V. Washington Terminal 
Co., C.A., 409 F.2d 145, 133 U.S.App.D.C 110, 
cert den. 90 S.Ct 93, 396 US. 835,24 LEd.2d 85, 
on remand 308 F.Supp. 1152. 

Desmond v. Robertson, App., 211 A.2d 775. 
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^'Exceptionai circumstances” 

U.S.—Conney v. Enckson, CA.Wis., 317 F.2d 247— 
Rosiello V. Sellman. C-A.Tex., 354 F.2d 219. 

“Exceptional cases” 

U.S,—Silverii v. Kramer, C.A.Pa., 314 F.2d 407 
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42. U.S.—Bartlett-CoUins Co. v. Surinam Nav. Co., 
C.A.OkI„ 381 F.2d 546. 

43. Scope of review extremely limited 

U S.—North Texas Producers Ass’n v. Metzger Daines, 
Inc., C.A.Tex., 348 F.2d 189, cert. den. 86 S.Ct 
545, 382 U.S. 977, 15 L.Ed.2d 468. 

44. U.S.—Silverman v. Travelcrs Ins, Co., C.A.La., 
277 F.2d 257—Allstate Ins. Cq. v, Spnnger, C,A. 
Mich., 269 F.2d 805, cert. den. 80 S.Ct. 370, 361 
U.S. 932, 4 LEd.2d 353. 

45. U.S.—Pool V. Leone, C.A.C 0 I 0 ., 374 F.2d 961, 
cert. den. 88 S.Q. 309, 389 U.S. 943, 19 L.Ed 2d 
300. 

Ground of morion based on faiiure to render decision 
on Central issue treated as matter within general super- 
vtsory jurisdiction. 

U.S.—Natural Resources, Inc. v. Wineberg, C.A.Cal., 
349 F.2d 685, cert. den. 86 S.Ct. 617, 382 U.S. 
1010. 15 L.Ed.2d 525. 
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50. Mistaken re^nse on voir dire 
U.S.—McDonough Power Equipment, Inc. v. Grcen- 
wood, Kan., 104 S.Q. 845, 464 U.S. 548, 78 
L.Ed.2d 663, on remand 731 F.2d 690. 

52. U.S.—Ross v. Newsome, CA-Ga., 289 F.2d 209— 
Brown v. Burr-Brown Research Corp., C.A.Tex., 
378 F.2d 822—Jones v. Miles, C.A.Ga., 656 F.2d 
103. 

Where there is absolute absence of evidence, 
etc. 

U.S.—Boothe V. Holmes, CA.Miss., 399 F.2d 495. 
52,5. U.S.—Duncan v. Duncan, C.A.Tenn., 377 F.2d 
49, cert den. 88 S.Ct. 239, 389 U.S. 913, 19 
L.Ed.2d 260—Champion Home Builders v. Shu- 
mate, C.A,Kan., 388 F.2d 806—Ketehum v. Nall, 
C.A.OkI., 425 F.2d 242. 

Qoser degree of semtiny required 
U.S.—Lind v. Schenlcy Industries, Inc., CA..NJ., 278 
F.2d 79, .ccrt. den, 8l S.Ct. 58, 364 U.S. 835, 5 
L.Ed.2d 60—Grove v. Dun & Bradstrect Inc., 
C.A.Pa., 438 F.24 433, cert. den. 92 S.Ct 204, 404 
U.S. 898, 30 L.Ed.2d 175. 

Borden on plaintiff 

U.S.—Porterfidd v. Burlii^ton Northern Inc., 534 F.2d 
142. 

53. U.S.—Gelco Builders & Buijay Const. Corp. v. 
U.S., 369 F.2d 992, 177 CtO. 1025. 
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54. U.S.—Mechanical Wholesale, Inc. v. Universal- 
Rundle Corp., C.A.Tex., 432 F.2d 228—Austin v. 
Euclid-Mcmphis Sales, Division of Trii^)eer Orga- 
nizations, Inc., CA.Ajtk., 434 F.2d 285—Perry v. 
Bcrtsch, CA.N.D., 441 F.2d 939—Ddesdemicr v. 
Porteric, C.A.La., 666 F.2d 116, cert den. 103 
S.Q. 86, 459 U.S. 839, 74 L.Ed.2d 81. 

D.C/—Taylor v. W^shingtem Tcrminal Co., CA, 409 
F,2d 145, 133 U.S.App.D.C., 110, cert den. 90 
S.Ct 93, 396 U.S. 835, 24 L.Ed.2d 85, on remand 
308 FSupp. 1152. 

ExcCssive as nmtter of law 
U.S.—^Dagneflo v. Long Island R. Co., CAN.Y., 289 
F.2d 797. ' 

Ride limited 

(3) ,Other statements. 

U.S.—Gnmenthal v. Long Island R. Co., N.Y., 89 S.Ct 
331, 393 U.S. 156, 21 L.Ed.2d 3d9. 

Extreme drcomstances 

U.S.--Brown v. Richard H. Wacbolz, Inc., CAColo., 
467 F.2d 18. 
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55. US—U.S. v. Heasley, C.AN.D.. 283 F.2d 422. 

58. U.S—Murdoch’s Estate v. Com. of Pa., City of 
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Damages 
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Ky., 423 F.2d 1257. 

6.72. U.S.—Merchanfs Fast Motor Lines, Inc. v. 
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6.75. U.S.—Standard Oil Co. trf" Ky. v. Illinois Cent. 
R. Co., CA.Miss, 421 F.2d 201. 
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U.S.—Atlantic <2oast Line R. Co. v. Anderson, CA. 
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pf^ 1226 
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U.S. V. Rcddoch, CA.Ala., 467 F.2d 897. 
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F.2d 568—U.S. v. Van Scoy, C.A.Pa., 654 F.2d 
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F.2d 497, cert den. 102 S.CL 16^ 455 U.S. 1000, 
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12. U.S.—^Eastside Church of Christ v National Plan, 
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1252. 
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revd. on oth. grds, 91 S.Ct 795, 401 U:S. 321, 2^ 
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Rico, 456 F.2d 970, cert. den. 93 S.Ct. 124, 409 
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after remand 444 F.2d 365—^United Steelwodkm 
of America, AFL-CIO v. Rome Industries, Inc., 
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C.A,Cal., 268 F.2d 512, reh. den. 270 F.2d 646. 

(I) US.—Lipsett V. U.S., CA.N.Y., 359 F.2d 956, 

66 . U.S.—Intermountain Rural Elee, Ass^n v. Colora- 
do Central Power Co,, CA.Colo., 322 F.2d 516— 
Price V. U.S., CAAla., 335 F.2d 671. 

67. U.S.—General Motors Corp. v, Buha, CA.Mich., 
623 F.2d 455. 

68. Iqjunction 

(1) U.S.—Leighton v. One William St. Fund, Inc., 

C.A.N.Y., 343 F.2d 565—Winston Research Corp. v. 

Minnesota Min. & Mfg. Co., CA;Cal., 350 F.2d 134— 

Griggs V. Cook, CA-Ga., 384 F.2d 705. 

(2) U.S.—U.S. V. Logue, C.A.Ala., 344 F.2d 290— 

First-Citizens Bank & Trust Co. v. Camp, C.A.N.C., 

432 F,2d 481. 

69. U.S.—Sauget v. Johnston, C.A.Guam, 315 F.2d 
816—Kent v. Walter E. Heller & Co., C.A.Ga., 
349 F.2d 480. 

Pretrial examiner 

U.S.—Diapulse Corp. of America v. Curtis Pub. Co., 
CA.N.Y.^ 374 F.2d 442. 

69.5. U.S.—National Sur. Corp. v. Mus^ve, C,A. 
Ala., 310 F.2d 256, cert, den. 84 S.<jt. 482, 375 
U.S. 974, 11 L.Ed.2d 420—Swofford v. B & W, 
Inc., C.A.Tcx., 336 F.2d 406, cact. den. 85 SQ. 
653, 379 U.S. 962. 13 LEd.2d 557-Seattle First 
Nat. Bank v. Hilltop Realty, CA.Wash., 383 F.2d 
309, cert. den. 88 S.Ct. 1411, 390 U.S. 1025, 20 
L.Ed.2d 282—U.S. v. WUliams, CA.Ga., 441 F.2d 
637. 

Error h^ prejudicial 

U.S.—Cargill, Inc. v. Commodity Credit Corp., C.A. 
N.Y.; 275 F.2d 745. 

Ruling subject to exacting scrutiny 

U.S.—Qty of Morgantown, W. Va. v. Royal Ins. Co., 
69 S,Ct. 1067, 337 U.S. 254, 93 L.Ed. 1347. 
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King V. United Bcn. Fire Ins. Co., C.A.Okl., 377 
F.2d 728, ccrt dcn. 88 S.Q. 99, 389 U.S. 857, 19 
L.Ed.2d 124. 
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70. U.S.—^McDonou^ Power Equipment, Inc. v. 
Grcenwood, Kan., 104 S.Q. 845,464 U.S. 548, 78 
L.Ed.2d 663, cm remand 731 F.2d 690 

Sutton V. Anderson, Clayton & Co., C.A.Kan., 
448 F.2d 293. 

Error held prejndidal 

U.S.—Socooy Mobil Oil Co. v. Taylor, C.A.Tex., 388 
F.2d 586, 1 ^, after remand 421 F.2d 1248, cert. 
dcn. 90 S.Q. 1868, 398 U.S. 950, 26 L.Ed.2d 
289—Abbott V. Mines, CA-Ky., 411 F.2d 353— 
John Long Tmcking, Inc. v. Greear, C.A.01d., 421 
F.2d 125—^Kuzniak v. Taylor Supply Co., C.A. 
Mich., 471 F.2d 702. 

71. U.S.—^Miley v. Delta Marine DrilHng Co., C.A. 
La., 473 F.2d 856, reh. dcn. 472 F.2d 1405, cert. 
den. 94 S.Ct 93, 414 U.S. 93, 414 U.S. 871. 38 
L.Ed.2d 89—^BasUtt Fumiture Industries of North 
Carolina, Inc. v. NVF Co., C.A.Ga., 576 F.2d 
1084, am. on oth. grds. and reh. den. 583 F.2d 
778—Ruiz V. Estelle, C.A.Tcx., 679 F.2d 1115, 
am. in part, vac. in part on oth. grds. 688 F.2d 
266, cert den. 103 S.Ct 1438, 460 U.S. 1042, 75 
L.Ed.2d 795. 

D.C—LiUycrop v. Kinsky, C.A.. 300 F.2d 736, 112 

U. S.App.D.C. 144. 

Refosal to hear argnment 

U.S.—Loffland Bros. Co. v. Robcrts, CA.La., 386 F.2d 
540, cert dcn. 88 S.Q. 778. 389 U.S. 1040, 19 
LEd.2d 830. 

Error hdd ^judidal 

(1) U.S.—Citron v. Aro Corp., C.A.Pa., 377 F.2d 

75a cert den. 88 S.Ct 473, 389 U.S. 973, 19 L.Ed.2d 

466—Schaffer v. Universal Rundle Corp., C.A.Tex., 397 

F.2d 893. 

Contbuiaiice 

U.S.—U.S. V. BeU, CA.Nev., 448 F.2d 40. 

72. U.S.—Bensmt v. American Export l^nandtsen 
Lines, Inc., CA.Pa., 478 FJd 152, cert den. 94 
S.Ct 898, 414 U.S. 1145, 39 L.Ed.2d 100—Evans 

V. Wright C.A.Va., 505 F.2d 287—New England 
Merchants Nat. Bank v. Rosenfleld, C.A.Fla., 679 
F.2d 467, cert den. 103 S.Ct 819, 459 U.S. 1173, 
74 L.Ed.2d 1017. 

Mach V. Pennsylvania R Co., D.CPa,, 207 
F.Supp. 233, affd., C.A., 317 F.2d 761. 

D.C.—Wabisky v. D.C. Transit System, Inc., CA., 326 
F.2d 658, 117 U.S.App.D.C. 115. 

Error held prejadidal 

U.S.—Greener v. Green, C.A.Pa., 460 F.2d 1279—Gar- 
man v. Griffin, C.A.Mo., 666 F.2d 1156. 
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73. U.S. —Kowalsld v, Pennsylvania R Co., C.A^Pa., 
455 F.2d 470—Vansldke v. ACF Industries, Inc., 
CAJdo., 665 F.2d 188, cert den. 102 S.Ct 1632, 
455 U.S. 1000, 71 L.Ed.2d 867, app. after remand 
CA., 725 F.2d 1146. 

D.C—^Borger v. Conner, App., 210 A2d 546. 
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73.5. U.S.-^-Class v. Nofttm, CAConn., 507 F.2d 
1058—^Lambert v. Midwest City Memorial Hospi- 
tal Authority, CA.OkL, 671 F.2d 372, 

74. U.S.—^Hynson, Westcott & Duiming, Inc. v. Ricb- 
ardaon, C.A, 461 F4d 215, mod <m oth. grds. 93 
S.Ct 2469,412 U.S. 609, 37 L.Ed.2d 207—Gilliam 
V. Qty of Omaha, 524.F,2d 1013. 

Error held prejodicial 

U.S.—^McDonnell Douglas Corp. v. Green, Mo., 93 
S.a. 1817, 411 U.S. 792, 36 L.Ed.2d 668, on 
remand, D.C., 390 F.Sup>p. 501, aiTd., C.A., 528 
F.2d 1102. 

ErUch V. Glasner, CA.Cal., 374 F.2d 681, on 
remand, D.C, 274 F.Supp. II, afSi 418 F.2d 226. 

D.C.—BuUuck V. Washington. CA., 468 F.2d 1096, 152 
U.S.App.D.C 39. 


76. U.S.—Rodriguez v. Delray Connecting R.R, C.A 
Mich., 473 F.2d 819. 

Error held prejodicial 

U.S.—Fritts v. Toledo Terminal R Co., C AOhio, 293 
F.2d 360—Luskh v. Bloomfield S.S. Co., C.ALa., 
355 F.2d 770. 

77. U.S.—Brauer v. Republic Steel Corp., C.A.Kan., 
460 F.2d 801—Slotkin v. Wtllmering, CA.Mo., 
464 F.2d 418—MiHer v. Borden. Inc., CA.Tcx., 
664 F.2d 543. 

Since the poblicatioa of Corpus Jnris Secundum, the 
case of Ward v. Atlantic Coast Line R Co., C.A.Fla., 
265 F.2d 75 has been reverscd, the court holding that 
reversible error was committed under the circumstances. 
U.S.—Ward v. Atlantic Coast Line R Co., 80 S.Q. 789. 
362 U.S. 396, 4 LEd.2d 820. 

Error held prejodicial 

U.S.—Basista v. Weir, CA.Pa., 340 F.2d 74—Gulf, C. 
& S.F. Ry. Co. v. McOelland, CA.Tex., 355 F.2d 
196. 
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773. U.S.—MittUedcr v. Chicago & N.W. Ry. Co., 
C.A.Neb., 413 F.2d 77, app. after remand 441 
F.2d 52—Haskins v. Point Towing Co., C.A.Pa., 
421 F.2d 532, cert. den. 91 S.Ct 68, 400 U.S. 834. 
27 L,Ed.2d 6^Rivera v. Farrell Lines, Inc., C.A. 
N.Y., 474 F.2d 255. cert. den. 94 S.Ct. 122, 414 
U.S. 822, 38 L.Ed.2d 55—Thomas v. E. J. Kor- 
vette, Inc., CA.Pa., 476 F.2d 471—Cann v. Ford 
Motor Co., CAN.Y.. 658 F.2d 54, cert. den. 102 
S.Q. 2036, 456 U.S. 960, 72 L.Ed.2d 484. 

Particolar enrors, 

(1) D.C.—District of Columbia v. Nordstrom, C.A.» 
327 F.2d 863, 117 U.S.App.D.C. 165. 

(2) U.S.—Albergo v. Reading Co., C.A.Pa., 372 F.2d 
83. cert. den. 87 S.Ct 1284, 386 U.S. 983, 18 L.Ed.2d 
232. 

(3) Submission of issue of contributory n^gence 
where no evidence to support defense. 

U.S.—Bern v. Evans, CANA., 349 F.2d 282. 

7S. U.S.—Bain v. New York Cent RR., C.A.N.Y.. 
342 F.2d 801. 
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79. U.S.—Sanders v. Buchanan, C.A.C 0 I 0 ., 407 F.2d 
161—^Nordmann v. National Hotel Co., C.A.La., 
425 R2d 1103—Womble v. J. C. Penney Co., 
CA-Tenn., 431 F.2d 985. 

Error held in-cjudidal 

U.S.—Petrole v. Georgc A. Fetter, Inc., CAPa., 411 
F.2d 5—^Weindl v. McKeesport Connecting R. Co., 

. CAPa., 411 F.2d 510. 

80. U.S.—Odekirk v. Sears RoAuck & Co., C.A.ni., 
274 F.2d 441, cert den. 80 S.Q. 1060, 362 U.S. 
974, 4 L.Ed.2d 1011-J)oyle v. Nds Johnson 
Const. Co., CAWis., 382 F.2d 735—Ahncndarez 
v. Atchison, T. & S.F, Ry. Co., CA.Tex-, 426 F.2d 
1095. 

Error held prejudidal 

U.S.—Louisiana & A Ry. Co. v. Hughes, CATcx., 374 
F.2d I06-4iHcks v. Cfcaver, C.AMiss., 433 F.2d 
248. 

81. U.S.—Cupi^ V. Transport Ins. Co., CA.Tcx., 
498 F.2d 1091—Empire T^n^xut, Inc. v. U.S,, 
524 F.2d 1—Garris v. Rowland, CATex., 678 
F.2d 1264, cert den. 103 S-Q 143, 459 U.S. 864, 
74 L.Ed.2d 121. . 
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81.5. U3.—Douglas v. Brown, CA.Mass., 358 F.2d 
711—Royal Nctherlands SwS. Co. v. Steadxan Ship- 
ping Co., C.A.Tex., 362 F.2d 691, cert. den. 87 
S.Q. 708, 710, 385 U.S. 1004, 17 L.Ed.2d 543— 
Telex Corp. v. Balcb, CAMinn., 382 F.2d 211— 
Barr Rubber Products Ca v. Sun Rubber Co., 
GAN.Y., 425 F.2d 1114^ cert dcn. 91 S.Q. 118, 
400 U.S. 878, 27 LEd.2d 115. 

81.10. U.S.—Huard-Steinhcfficr, Inc. v. Hcnry, C.A. 
Mich., 280 F.2d 79—Kokomo Opalesccnt Glass 


Co. V. Arthur W. Schmid Intem., Inc., C.A.Ind-, 
371 F.2d 208. 

81.15. U.S.—Dopp v. Franklin Nat Bank, C.A.N.Y., 
461 F.2d 873, on remand 374 RSupp- 904—Fm- 
ney v. Arkansas Bd. of Correction, C.A.Alt, 505 
F.2d 194, on remand, D.C, 410 F.Supp. 251, affd. 
548 F.2d 740, affd. 98 S.Ct. 2565, 437 U.S. 678, 57 
L.Ed.2d 522, reh. den. 99 S.Ct 1035, 439 U.S. 
1122, 59 L.Ed.2d 83. 

82. U.S.—Diaz v. Southern Drilling Corp., C.ATex., 
427 F.2d 1118, cert den. 91 S.Q. 118, 400 U.S. 
878, 27 L.Ed.2d 115, reh. den. 91 S.Q. 580, 400 
U.S. 1025, 27 L.Ed.2d 638. 

Error held prejndidal 

U.S.—^WUson V. Moore & Associates, Inc., C. AHawaii, 
564 F.2d 366. 

82.5. U.S.—Pietcc v. New York Cent R Co., C.A. 
Mich., 409 F.2d 1392, on remand, D.C., 304 
F.Supp. 44. 

82.10, U.S.—Farker v. Columbia Broadcasting Sys¬ 
tem, Inc., CAN.Y., 331 F.2d 297—North Texas 
Producers Ass’n v. Metzger Dairies, Inc., CA. 
Tex., 348 F.2d 189, cert den. 86 S.Q. 545, 382 

U. S. 977. 15 L.Ed.2d 468. 

82.15. U.S.—Fender v. General Elee. Co., C.A.N.C., 
380 F.2d 150—Owens v. White, C.A.Idaho, 380 
F.2d 310—Foster v. New York Cent, System, 
C.A.Ind., 402 F.2d 312^Ikerd v. Lapworth, C.A. 
Ind., 435 F.2d 197. 

Error held prejndidal 

U.S.—Wflshire Medical Properties, Inc. v. U.S., C.A. 
Cal., 314 F.2d 333—Weber v. Schlemmer, C.A. 
Ohio, 365 F.2d 323—Rachal v. Hili, CA.Tex., 435 
F.2d 59, cert. dcn. 91 S.Ct 2203, 403 U.& 904, 29 
LEd.2d 680. 
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83. U.S.^Hopkins v. Wasson, CA.Tenii., 329 F.2d 
67, ccrt. den. 85 S.Q. 102, 379 U.S. 854, 13 
LEd.2d 57. 

Motion for new trial 

U.S.—Schutter Candy Co. v. Stein Bros. Paper Box Co., 
C.A.ni., 371 F.2d 340. 

Iqsuffident record held rever^le error 
U.S.—Caihoun v. U.S.. CA.Miss., 384 F.2d 180, app. 
after remand 473 F.2d 1389, reh. den. 475 F.2d 
1404, cert. den. 94 S.Ct. 448, 414 U.S. 1024, 38 
L.Ed.2d 315. 
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84. U.S.—Magnuson v. Flainnont Foods Co., C.A. 
Wis., 442 F.2d 95—L & S Enterprises Ca v. Great 
Am. Ins. Co., CA.IU., 454 F.2d 457—Clinton v. 
Ingram Corp., C.A.Miss., 455 F.2d 741, ccrt. den. 
93 S.a. 333, 409 U.S. 990, 34 L.Ed.2d 257—Os- 
guthorpe v. Anschutz Land & Livestock Co., C.A. 
Utah, 456 F.2d 996—U.S. v. Christie Industries, 
Inc., CANJ., 465 F.2d 1002—OUn Corp, v. Cen¬ 
tral Industries, Inc., CA.Miss., 576 F.2d 642— 
Hallberg v. Brasher, CAMo., 679 F.2d 751. 

Knox V. U.S. Lines Co., D.CPa., 186 F.Supp. 
668, app. diSBL, CA., 294 F.2d 354. 

D.C—District of Columbia v. Nordstrom, CA, 327 
F.2d 863, 117 U.SAppJ>.C. 165—Columbia Plaza 
Corp. v. Sccurity Nat Bank, CA., 676 F.2d 780, 
219 U.S.AppvD.C 182. 
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84.5. U.S.—Vaimoy v. Chicago, B. & Q.R. Co., CA. 
Mont., 462 F.2d 186—Citizens State Bank v. Penn 
Cent Transp. Co., C.Alnd., 463 F.2d 611— 
Yonng V. Taylor, CAUtah, 466 F.2d 1329—^Noto 

V. Pico Peak Corp., C.A.Vt,, 469 F.2d 358—Hyde 
V. Land-of-Sky Regional Council, C.A.N.C, 572 
F.2d 988—Sikes v. McGraw-Edison Co., C.A. 
Tex., 665 F.2d 731, reh. den. 671 F.2d 150, cert. 
den. 102 S.Q. 3488, 458 U.S. 1108, 73 L.Ed.2d 
1369. 
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WwlO. U^—Maryiand Cas. Co. v, Doodlingcr & 
Sons CoDst Co., C.A.MO.. 420 F:2d 1368—Wnght 
V. Manco, CA-Utai, 427 F.2d 907—Clintcm v. 
Ingmn Corp^ CLA..Miss., 455 F.2d 741, cert. dcn. 
93 S.Ct 333, 409 U5. 990, 34 L.Ed.2d 257—Bay- 
mun V. Cbesapeake & O. Ry. Co^ CA.Oiiio, 456 
F.2d 658—Gantt v. Mobil Chemical Ca, C.A. 
Tcx-, 463 F.2d 691—Davis v. Partenrecderd M.S. 
Nonnannia, CA-CaL, 657 F.2d 1048. 

Prci^idkifll efTor 

UJS.—Gibson v. Erie-Ladcawanm R. Co., CA-CHiio, 
378 F.2d 476. 

AssaonptioD of risk 

U.S,—^Bnents v. F]Tcmaii’$ Oil Hdd Servrce, Inc., CA 
La,, 448 R2d 601. 

ContribvttKry ne^^^iice 

D.C—^Trueworthy v. Gdraan <2onst <3o., C.A., 455 
E2d 1377, 147 U.S.App.D.C. 309, 

84.15. U.S.—Laznb Enterprises, Inc. v. Toledo Blade 
Cb., CAOiiio, 461 F.2d 506, cert den. 93 S.Ct. 
325, 409 US. 1001, 34 L.Ed.2d 262—Chavis v. 
Fmnlines Ltd. O/Y, C.A.Va., 576 F.2d 1072— 
V. Spencer Footb, Inc., CA.Nd3., 667 F.2d 
760. 
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84.25. U.S.—Jones v. Goodiove. C.Alowa, 334 F.2d 
90—HaHberg v. Brasher, C.AMo., 679 F.2d 751. 

85. U.S.—Industrial Develqpmcnt Bd. of Town of 
Section, Ala. v. Fuqua Industries, Inc., 523 F.2d 
1226 —^Wilson v. Boriington Ncathern, In&, CA. 
Neb., 670 F.2d 780, cert, den. 102 S.Ct. 2934, 457 
US. 1120, 73 L.Ed.2d 1333. 

D.C—National Sav, & Trust Co. v. Kahn, CA, 300 
F.2d 910,112 U.S.App.D.C 155—Bwime v. Wash- 
bum, CA, 441 F.2d 1022, 142 U.S.App.D.C. 332. 

Particiilar erroirs 

(3) U.S.—Chkago, R.I. & P.R. Co. v. Speth, CA. 

Neb., 404 F.2d 291. 

page 1275 

87. U.S.—Emery v. Nbrthcm Pac. R. Co., CANJ>., 
370 F.2d 1009, app. after nonand 407 F.2d 109— 
SanderKn v. Martin, CAVa., 373 F.2d 447—Pa- 
loch V. Erie Ladcawanna R. Co., CA.NJ., 387 
F.2d 996. 

88 . U.S.—Employers’ Liabality Assur. Corp. v. Butlcr, 
CALa., 318 F.2d 67. 

89. U-S,—^H(Hne v. (jeorgia S. & F. Ry. Ca, CA. 
Fla., 421 F.2d 975—Delju^er v. Borden Co., 
CA.La., 431 F.2d 1354—Toyomenka, Inc. v. 
Motmt Hopc Fhushing Cd, C.AN.C., 432 F.2d 
722—^Austia v. Loftsigiarden, CAJ^fEim., 675 F.2d 
168, after remand 768 F.2d 949, cert gr. 106 
S.Ct 379, 88 L.Ed.2d 333. 

Case ^istifyiiig ifimrted Tat&ct 

U.S.—^Vecchio v, Anheuser-Busc^ Inc., CAN.Y., 328 
F2d 714, cert den, 85 S.Ct 60, 379 U.S. 831, 13 
L.Ed.2d 39—^Lyle v. R. N. Adams Coost. Co., 
CA-Tcx., 402 F.2d 323. 
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90. U.S.—Taylor v. Nationi Traikr Convoy, Inc., 
CAOkL. 433 P.2d 569. 

9L U.S.—Green v. Sanitary Scale Ca, CAJPa., 431 
F2d 371—Hopkins v. Melcalf, CA.OkL, 435 F.2d 
123—Harrison v. Pratber, CA-Miss., 435 F.2d 
1168. cert den. 92 S.Ct 67, 404 U.S. 829. 30 
L.Ed.2d 58, rdi. den. 92 S.Ct 306, 404 U.S, 960, 
30 L.Ed-2d 278—Hallberg v. Brasher, CA.Mo., 
679 F.2d 751. 

DfC—Pia^ V. Government Services, Inc., CA., 296 
F.2d 430, 111 U.S.App.D,C 308. 

Error faold 

U.Sw—S^|[»ynaEyiiw^ v. General Motors Ctorp., CA. 
N.D., 771 F.2d 1112. 

D.C—^Miller v. Pennsylvania R. Co., CA., 272 F.2d 
545, 106 U.SApp.D.C 316. 

92, U.S.—^Rogers v, Mascari, CATenn., 455 F.2d 
963—GumsQT v. Crawford, CAOhia 679 FJd 


666, cert. den. 103 S.Ct 307, 459 U,S. 973, 71 
L.Ed.2d 287. 

Pructt V. Evcrett Lowrance, Inc., D.CTenn., 314 
F.Supp. 282. 

Erno* held harmkss 

(1) U.S.—Campbell v. Bamett, CAN.M., 351 F.2d 

342. 

Fallore to give instmctkm 

U.S.—Quadrino v. S.S. Tbereon, C.A.N.Y., 436 F.2d 
959. 
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92.5. U.S.—McGuire v. Etevis. CAGa., 437 F.2d 
570—Robats v. Hdkxher, CAMo., 664 F.2d 
200 . 
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92.50. U.S.—Douglas Equiproent Inc. v. Mack 
Trucks, Inc., CAIIL, 471 F.2d 222—Abdel v. 
U.S., CA.ni., 670 F.2d 73. 

Jndidal notice 

U.S.—Bias V. Talabera, CAGuam, 318 F.2d 617. 

93. U.S.—GiHiam v. City of Onaha, 524 F.2d 1013— 
Ruiz V. Estelle, CA.Tcx.. 679 F.2d 1115, am. in 
part, vac. in part on oth. grds. 688 F.2d 266, cert. 
den. 103 S.a. 1438, 460 U.S. 1042, 75 L.Ed.2d 
795. 

D.C.—Manbeck v. Ostrowski, CA, 384 F.2d 970, 128 
U.S.App,D,C. 1, cert. den. 88 S,Q. 1077, 390 U.S. 
966, 19 L.Ed.2d 1170. 

EiTtH* held prejudicial 

(1) U.S.—Haddigan v. Harkins, C.APa., 441 F,2d 

844. 
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93.5. U.S.—Steinberg v. Indenmity Ins. Co. of North 
America, C.A,La., 364 F.2d 266—Martin v. Trav* 
elers Indem. Co., CAMbs., 450 F.2d 54Z 

93.10. U.S.—HufF V. N. D. Cass Ca (rf Ala., CA 
Ala,, 468 F.2d 172, reh. 485 F.2d 710. 

Prejttdicial error 

U.S.—Le Barcm’s Estate v. Rohm & Haas Ca, C.A. 
Cal., 441 F.2d 575 app. after remand 506 F.'2d 
1261. 

Interrogatories 

U.S.—Carter Elee. Co. v. Travrfers Indem. (Do., C.A. 
Kan., 382 F.2d 567—Lcrfflaiid Bros. €a v. Roberts, 
CA.La., 386 F.2d 540, cert deo. 88 S.Ct 778, 389 
U.S. 1040, 19 L.Ed.2d 830. 

93.15. U.S.—Barr Rubber Products Co. v. Sun Rub¬ 
ber Co., CAN.Y., 425 F.2d 1114^ cert. den. 91 
S.a. 118, 400 U.& 878, 27 L.Ed.2d 115. 

93.20. U.S.—CampbdI v. Bamett. CAN.M. 351 
F.2d 342. 

9325, U,S.—Natta v. Zletz, CA.I1I., 379 F,2d 615— 
Spurr V. LaSallc Const Co., CAIIL, 385 F.2d 
322. 

U.S. V. (Dertain Interests in Ptoperty in Montecey 
(Dounty, (DhL, D.CtPaL, 186 F.Supp. 167, affd,, 
C.A.. 308 F.2d 595. 

Refiisal to strike heM ^judidal 

U.S.—Robie v. Ofgant, C.A.Mass., 306 F.2d 656. 

93.30. U.S,—Ubner v. Hartford Acc. & Indem, <Do,, 
CA.La., 380 F.2d 549—Spurr v. LaSaDe Const. 
Co.. C.A.Ili., 385 F.2d 322. 

95. U.S.—Lehnnan v. Gutf Ofl Corp., CATex., 500 
F.2d 659, leh. den. 503 F^d 1403, cert den^ 95 
S-Ct 1128, 420 U.S. 929, 43 L.Ed.2d 400—In re 
King Enterprises, C.A.Aiic., 678 F.2d 73. 

Prejudicial 

U.S.—Jam&on v, A. M. Byeia ,0a, CXAPa., 330 F.2d 
657, cert den. 85 SCt 74^ 379 U.S. 839, 13 
L.Rd.2d 45—Vroman v. Sears. Ro^nick & Co., 
CA.Mich,, 387 F.2d 732, a{^. after remand 432 
F2d 1048—Retaiann v, Canning, CAPa., 390 
F.2d 71, 
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95.10. U.S.—(Dohen v, Western Hotels, Ina, CA. 
ra1 , 276 F.2d 26—Eckis v. Graver Tank & Mfg. 
Co.,’c.A.Or., 289 F.2d 335—Tropea v. Shell Oil 
Co., CAN.Y., 307 F.2d 757—Joynor v. Berman 

Ca, CA.Tex., 398 F.2d 875—University 
Computing <Do. v. Lykes-Youngstown CDorp., CA. 
Ga., 504 F.2d 518, reh. den. 505 F.2d 1304. 

Harmless 

U.S.—Permanente S.S. Corp. v. Martinez, CA.Hawaii, 
369 F.2d 297—Dyas v. Kansas City Southern Ry. 
Co., CATex., 425 F.2d 1073—LaMorte v. Penn 
Cent Transp. Co„ CANJ., 450 F.2d 956. 

Pitijiididal 

U.S.—Chesser v. Casey, C.A.Ga., 284 F.2d 72—Petition 
of U5. Steel Corp., C.A.Ohio, 436 F.2d 1256, cert. 
den. 91 S.a 1649, 1660. 1665, 402 U.S. 987, 29 
L.Ed.2d 153, reh. den. 91 S.Ct 2227, 403 U.S. 924, 
29 L-Ed,2d 703, and 91 S.Q. 2247, 403 U.S. 940, 
29 IJBd.2d 720, app. after remand 479 F.2d 489, 
cert den. 94 S.Q. 71, 414 U.S. 859, 38 L.Ed.2d 
110 . 
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95.15. U.S.—Mbore v. Strong, C.AOkl., 360 F.2d 
71—Sanitary Milk Producers v. Bergjans Farm 
Dairy, Inc., C.A.Mo., 368 F.2d 679—Western 
Transmission Corp. v. Colorado Mainline, Inc., 
CAMass., 361 F.2d 874. 

Hannless 

U.S.—Burger (Dhef Systems, Inc. v. Govro, C.A.Mo., 
407 F.2d 921. 

Prejudicial 

U.S.—Berguido v. Eastem Ar lines, Inc., C.A.Pa., 317 
F.2d 628, cert. den. 84 S.Q. 170, 375 U.S. 895, 11 
L,Ed.2d 124—Ozark Ar Lines, Inc. v, Larimer, 
C.A.Iowa, 352 F.2d 9. 

96. U.S.—Allstate Ins, Cb. v. Winnemore, C.A.FIa., 
413 F.2d 858—Brody v. Aetna (Das. & Sur. Co., 
CAU., 438 F.2d 1148, cert. den. 92 S.Q. 273, 
404 U.S. 940, 30 L.Ed.2d 253. 

Similflr statements 

U.S.—Breeding v. Massey, C.A.Ark., 378 F.2d 171— 
Severi v. Seneat (Doal Sc. Iron (Dorp., C.A.N.Y., 381 
F.2d 482. 

963, U5.—Harailton v. Chaffin. C.A.Miss., 506 F.2d 
904. 

Peterson v. (Dalmar S.S. (Dorp., D.C.Pa., 296 
F.Supp. 8. 

Error not cpred 

U.S.—E L. Cheeney (Do. v, Gates, CA.Tex., 346 F.2d 
197. 
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96.10. U.S.-r-Gerhart v. Henry Disston & Sons, Inc., 
CA.Pa., 290 F.2d 778—Li^rman v. Gulf Oil 
Corp., CA.N.Y., 331 F.2d 160. 

96.15. U.S.—GiW V. J. C. Penhey Co.. C.A.Ind., 
341 F.2d 457. 

96.20. U.S.—EUis V. Capps, CAAla,, 500 F.2d 225. 

96J5. U.S.—Gillette Dairy, Inc. v. Hydrotex Indus¬ 
tries, Inc., CA.Neb., 440 F.2d 969. 

D.C.—General Motors Acceptancc (Dorp. v. Froelich, 
CA, 273 F.2d 92, 106 U.S.App.D.C. 357. 

96.30; U.S.f—Trade Devdopment Bank v. (Dontiitental 
Ins. Co.. CA.N.Y., 469 F.2d 35. 

Admissioii held erroneous 

U.S^exall Drug Co. v. NMl, C.A.Cal., 276 F.2d 
637. 79 A.LR2d 419—Salsman v. Witt, C.AOkl., 
466 F.2d 76: 

97. U.S.—Kennedy v. Delaware ‘Leasing & Rental 
Corp., CA.Mich., 441 F2d 562. 

Prejndidal 

U.S.-MulIins V. Scals, CAVt., 562 F.2d 326. 
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98. U.S.—Pursche v. Atlas Scraper Sc Engineering 
(Do., CACaL, 300 F.2d 467, cert den. 83 S.Q. 
251. 371 U.S. 911, 9 L.Ed.2d 170, reh. den. 83 
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S-Cl 499, 371 U.S. 959, 9 L.Ed.2d 507—Joseph A. 
Bass Co. V. U.S., to Use of Peter Kiewit Sons’ Co., 
C.A.N.D., 340 F.2d 842—Holt v. Sarver, C.A. 
Ark., 442 R2d 3(K, on remand, D.C, 363 F.Supp. 
194, revd. on oth. grds. 505 F.2d 194, on remand 
410 F.Supp. 251, afFd. 548 F.2d 740—Plummer v. 
Western Intem. Hotels Co., Inc., CA.Or,, 656 
F.2d 502. 

D.C.—U.S. V. I. C C, D.C., 221 F.Supp. 584. 

Jndgment otiierwise supparted 

(1) U.S.—Willmark Service System, Inc. v. Wirtz, 
C.A.Minn., 317 F.2d 486, cert. den. 84 S.Ct. 170, 375 
U.S. 897, 11 L.Ed.2d 125—Caldwell v. Craighcad, C.A. 
Tenn., 432 F.2d 213, cert. den. 91 S-Q. 1617, 402 U.S. 
953, 29 L.Ed.2d 123. 

12S3 

99. U.S.—Higgs V. Grissom, C.A.Tenn., 455 F.2d 951 
—U.S. V. 1,253.14 Acres of Land, More or Less, m 
JefTerson and Douglas Counties, State of Colo., 
C.A.Oiiio, 455 F.2d 1177—Plummer v. Western 
Intem. Hotels Co., Inc., C.A.Or., 656 F.2d 502. 

By otlier evidence 

U.S.—Smith V. Travelers Ins. Co., CA.Tenn., 438 F.2d 
373, cert. den. 92 S.Q. 79, 404 U.S. 832, 30 
L.Ed.2d 62. 

1, U.S.—Eisenhauer v. Burger, C.A.Ohio, 431 F.2d 
833. 

Error held cured 

(2) U.S.—Haddigan v. Harkins, C.A.Pa., 441 F.2d 
844. 
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3. U.S.—Martin v, Travelers Indem. Co., C.A.Miss., 

450 F.2d 542. 

Error held not cured 

(1) U.S.—Page V. St. Louis Southwestem Ry. Co., 

C. A.Tex., 349 F.2d 820—Sprynczynatyk v. General Mo¬ 
tors Corp., CA.N.D., 771 F.2d 1112. 

§ 297(78). -Exclusion of Evi- 

dence 

Library References 
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4. U.S.—Charles Stores, Inc. v. Aetna Ins. Co., C.A. 

Miss., 428 F.2d 989, on remand D.C., 327 F.Supp, 
525, app. ajfter remand 490 F.2d 64—LaCombe vl 
A-T-O, Inc., C.A.La., 679 F.2d 431. 

4.5. U.S.— T.i77a & Sons, Inc. v. D’Onfh), CA.Mass., 
282 F.2d 175—B. F. Goodrich Tire Co. v. Lystcr, 
C.A,Ala., 328 F.2d 411—Prater v. Sears, Roebuck 
& Co., C.A.Ohio, 372 F.2d 447. 

5. U.S.—^Fortunato v. Ford Motor Co., C.A.N.Y,, 464 

F.2d 962, cert. den. 93 S,Ct. 517, 409 U.S. 1038. 
34 L.Ed.2d 487—Jaokson v. Chevron Chemical 
Co., C.A.Miss., 679 F^d 463. 

Where orror cured by Bading 

U.S.—Gould V. AroBSCWt, CA:Monl, 291 F.2d 21. 

SJS. U.S.—^Redding v. Picard l^btor Sales, Inc., C.A. 
R.I., 403 F.2d 788. 
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53. US.—0’Neal v. Morgan» CAJ^-X*. 6^7 F.2d 
846, cert. den. 101 S.O. 2050, 451 U.S. ^2, 68 
■L.Ed.2d 351. 

5.10. U.S.—Rundle v. Grubb Motor Lin^ Inc., CA. 
N.C., 300 F.2d 333—RusseB v. Page Aircraft 
Maintenanco Ino. CAAIa., 455 F.2d 188—Bas- 
sett Fumiture Industries of North Outdina, Inc, v. 
NVF Co., C.A.Ga., 576 F.2d 1084, am. on oth. 
grds. and rdi. den. 383 F.2d 778. 

D. C—Gerber v. Columbia Palace Corp., Mtm.App., 

183 A.2d 398. 

pagel287 

5.15. U3.—Gilliam V. City of Omaha, 524 F.2d 1013. 
5.25. U3.-Jolm8on v. Hili, C.A.N.D., 274 F.2d 110. 


6. U.S.—U.S. for Use and Benefit of D*Agostino Ex- 

cavators, Inc. v. Heyward-Robinson Co., C.A. 
Conn., 430 F.2d 1077, cert. den. 91 S.Ct. 582, 400 
U.S. 1021. 27 L.Ed2d 631 

Appellant not entitled to fayorable decision in 
any event 

U.S.—Gorham & Johnson, Inc. v. Chrysler Corp., C.A. 
Tex., 308 F.2d 462, cert den. 83 S.Ct- 725, 372 
U.S. 912. 9 L.Ed.2d 719. 

7. U.S.—^Johnston v. Baker, CA,Virgin Islands, 445 

F.2d 424—Oberst v. International Harvester Co., 
Inc., C.A.IIL, 640 F.2d 863—Petrocelli v. Galli- 
son, C.A.Mass., 679 F.2d 286. 

D.C.—Butler v. District of Columbia, C.A., 417 F.2d 
1150, 135 U.S.App.D.C. 203. 
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8. U.S.—Miley v. Delta Marine Drilling Co., C.A.La,, 
‘473 F.2d 856, reh. den. 472 F.2d 1405, cert. den. 
94 S.Ct. 93. 414 U.S. 871, 38 L.Ed.2d 89. 

D.C—Gager v. Bob Scidel, CA., 320 F.2d 776, 116 
U.S.App.D.C. 54, cert. den. 84 S.Ct. 356, 375 U.S. 
947, 11 L.Ed.2d 277—Williams v. Rawlings Truck 
Une. Inc., CA.. 357 F.2d 581, 123 U.S.App.D.C 
121 . 

8.5. U.S.—(2okmial Refrigerated Transp., Inc. v. 

Mitchell, C.A.Tex., 403 F.2d 541. 

D.C,—Raza v. SuHivan, C.A., 432 F.2d 617, 139 U.S. 
App.D.C. 184, cert. den. 91 S.Ct. 458, 400 U.S. 
992, 27 LEd.2d 440. 

§ 297(79). -Witnesses 

Library References 
Federal Courts <s=>903. 

8.50. U.S.—Boulter v. Chesapeake & O.R. Co., C.A. 
Mich., 442 F.2d 335—Glick v. White Motor Co., 
C.A.Pa., 458 F2d 1287—Collins v. Penn Central 
Transp. Co., CA.N.Y., 497 F.2d 1296—ColUns By 
and Through Kay v. Seaboard Coast Line R. Co., 
C.A.Ga.. 675 F.2d 1185. 

D.C—W.M. & A. Transit Co. v. Radecka, C.A., 302 
F.2d 921, 112 U.S.App.D.C 336—Engie v. Stull, 
CA., 377 F.2d 930, 126 U.S.App.D.C. 291—Can- 
tcjrbury v. Spence, C.A,, 464 F2d 772, 150 U.S. 
App.D.C., 263, cert. den. 93 S.a. 560. 409 U.S. 
1064, 34 L.Ed.2d 518. 
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8.55. U.S.—Brangier v. Rosenthal, C.A.Hawaii, 337 
F,2d 952—Eliis v, City of Chicago, CA.I11., 667 
F.2d 606. 

Hypothetical qnestions 

U.S.—Bosse v. Ideco Divisit» of Dresser Industries, 
Inc., CA.Okl., 412 F.2d 567. 

8.60. US.—Black v. Penn Central Co., CA.Ohio, 507 
F.2d 269—Elhs v. Qty of Chicago, C.A.I11., 667 
F.2d 606. 

D.C.—PhilUps V, Kitt, CA., 290 F.2d 377, 110 U.S. 
Af^-D.C. 186. 

Error prejudiciai 

U.S.—Rice V. Louisville & N-R. pj., C.A.Ky., 309 F.2d 
930—Union Auto. Indem. Ass’n v. C^pitol Indem. 
Ins, Co., CAInd,, 310 F.2d 318—Pierson v. Ray, 
CA.Miss., 352 F,2d 213, afFd- in part and revd. in 
part on oth. grds. 87 S.Ct. 1213, 386 U.Sc 547, 18 
L.£d.2d 288—Mahon v. Reading Co., C.A.Pa., 367 
F.2d 25—^Wiseman v, Reposa, C.A.R.I,, 463 F.2d 
226, 

D.C—Pulvari v. Gteyboand Corp., CA, 375 F.2d 322, 
126 U.SAppJ).C 146. 

8,65. U.S.—^American Airlines, Inc. v. U.S., C.A, 
Tex., 418 F.2d 180—Walther v. Pueblo Supennar- 
ket of St. Thomas, Inc., CAVirgin Islands, 433 < 
F.2d 935, 

8.70. U.S.—^Dickinson Supj^y, Inc. y. M<nitana-Da- 
kota Utmties Co., CAN.D., 423 F.2d 106—How- 
ard V. Gonzales, CA.rcx., 658 F.2d 352. 
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8.75. U.S.—Gray v. L. J. Navy Trucking Co., Inc., 

C. A.Ohio, 475 F.2d 545—Josephs v, Harris Corp., 
CA.Pa. 677 F.2d 985. 

D.C.—^Abrams v. Gordon, C.A., 276 F.2d 500, 107 
U.S.App.D.C 254. 

Exduaon of competent impeaching te^imany 
U.S.—Walker v. Firestone Tire & Rubber Co., C.A.Vt., 
412 F.2d 60. 

§ 297(80). Error Waived in Appel¬ 
late Court 

Library References 
Federal Courts «=»915. 

9. U.S.—Donovan v. Wilson Sporting Goods Co., 
CA.Mass., 285 F.2d 714. 

§ 297(81). -Implied Waiver 

Library References 

Federal Ck)urts «=>915. 

11. U.S.—Brown v. Sielaff, C.A.Pa., 474 F.2d 826— 
Hupp V. Gray, C.A.II1., 500 F.2d 993—Hilton v. 
Mumaw, C.A.Wash., 522 F.2d 588. 

Smallwood v, Warden, Md. Penitentiary, D.C. 
Md.. 205 F.Supp. 325. 

D.C.—In re Search Warrant Dated July 4, 1977, for 
Premises at 2125 S St., Northwest, Washington, 

D. C, CA., 667 F.2d 117, 215 U.S.App.D.C 74, 
cert. den. 102 S.Ct. 1971, 456 U.S. 926, 72 L.Ed.2d 
441. 
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12. U.S.—Aetna Cas. & Sur. Co. v. U.S., CA.Tcx., 
435 F.2d 1082. 

Abandonment 

U.S.—Dower v. United Air Lines, Inc., CA.CaL, 329 
F.2d 684—Earle R. Hanson and Associates v. 
Fanners Co-op. Creamery Co. of Qcar Lake, Wis., 
CA.Mmn., 403 F.2d 65. 

13. U.S.—Moore V. Midgette, CA.N.C.. 375 F.2d 
608—Deane HUI Country Club, Inc. v. City of 
Knoxvillc, C.A.Tenn., 379 F.2d 321, cert. den. 88 
S.Q. 476, 389 U.S. 975, 19 L.Ed.2d 467—KJetsch- 
ka V. Driver, C.A.N.Y., 411 F.2d 436. 
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15. Contention 

U.S.—Mid-Southem Foundation v. C. I. R., CA, 262 
F.2d 134, cert. den. 79 S-Q. 1120, 359 U.S. 991, 3 
L.Ed.2d 979. 

15.5. U.S.—Harris v. Smith, CANeb., 372 F.2d 806 
blatis V. U.S., CAUtah, 409 F.2d 1009. 

20. Excessiyeness of yerdict 

U.S.—Keaton v. Atehison, T. & S.F. Ry. Co., CA.I11., 
321 F.2d 317. 

§ 297(82)* Decisions of Intermediate 
Courts 

Library References 
Federal Courts «»916. 

23. U.S.—^Bendix Corp. v. Balax, Inc., CA.Wis., 471 
F.2d 149, cert den. 94 S.Ct. 43, 414 U.S. 819, 38 
LiEd.M5L 

page 1293 

26.5. U.S.—Duarte v. Bank Hawaii, C.AHawaH, 
287 F.2d 51, cert. den. 81 S.a. 1938, 366 U.S. 
972, 6 L.Ed.2d 1261. 

§ 297(83). Subsequent Appeals 
Library References 
Federal Courts «»916, 917. 

27JS0. U.S. — ^Lumbennca’s Mut Cas. Co. v. Wrigbt, 
CALa., 322 F.M 759—Pettway v. Amcrfcan Cast 
Iron Pipe Co., CAAIa., 576 F.2d 1157, rdt den. 
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581 F.2d 267, cert. den. 99 S.Ct. 1020, 439 U.S. 
1115, 59 L.Ed.2d 74. app. after remand CA.. 681 
F.2d 1259, and 721 F.2d 315. cert. den. 104 S.Ct 
3515, 82 L.Ed.2d 824, ccrl. dism. 104 S.Q. 3515. 

28. U.S.—Spock V. David, CANJ., 502 F.2d 953, 
revd. oa oth. grds. % S.Ct 1211, 424 U.S. 828, 47 
L.Ed.2d 505—^Pcttway v. American Cast Iron Pipe 
Co^ CA.Ala., 576 F.2d H57, rrfi. den. 581 F.2d 
267, ccTL den. 99 S.Q. 1020, 439 U.S 1115, 59 
L.Ed.2d 74, app. after remand C.A., 681 F.2d 
1259, and 721 F.2d 315, cert den. 104 S.Ct, 3515, 
82 L.Ed.2d 824, cert. dism. 104 S-Cl 3515—Eu¬ 
bank Hdghts Apartroents, Ltd. v. Ldxiw, CA- 
Mass,, 669 F.2d 20. 

D.C—SeboU V. District of Cohnnbia, C.A, 331 F.2d 
1018, 118 U.&App.D.C 98—D.C. Federation of 
Civic Associations v. Volpe, C.A, 459 F.2d 1231, 
148 U.S.App.D.C 207, cert. den. 92 S.CL 1290, 
405 U5. 1030, 31 L.Ed.2d 489, app. after remand 
520 F.2d 451, 172 U.S.App.D.C 51, on remand 
D.C, 71 F.R.D. 206. 

Prior dedskm of Coffitt of Ai^>eak sitting en 
banc 

U.S.—^TerrclI v. Household Goods Carriers’ Bureau, 
CATex., 494 F.2d 16, reh. den. 496 F.2d 878, cert. 
cfism. 95 S.Q. 246, 419 U.S. 987. 42 L.Ed.2d 260. 
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31. U.S.—Smith v. Pittsburgh Gage & Supply Co,, 
CA.Pa., 464 F.2d 870. 

Oaim for attoniey*s lien 

U.S.—^Fleming v, Lake Ddton Dcvekjpment Co., C.A. 
Wis,, 267 F.2d 254, cerL den. 80 3.0. 153, 361 
U.S. 882, 4 L.E£L2d 118. 

32. U.S.—Zdanok v. GHdden Co., Durkee Famous 
Foods Division, CA.N.Y., 327 F.2d 944. cert. den. 
84 S.a. 1338, 377 U.S. 934, 12 L.Ed.2d 298. 

33. U.S.—De Nafo v. Fmch, C.A.NJ., 436 F.2d 737 
—Hawkes v. Intemal Revenue Service, C.ATenn., 
507 F.2d481. 

35. U5.—DePinto v. Landoe, CAAriz., 411 F.2d 
297. 

Prefiumnary uyHiictHm 

D.C—Berrigan v. Sigler, C.A, 499 F.2d 514, 162 U.S. 
App.D.C 378. 

36. U.S.—Alexander v. Nash-Kdvuwtor Clorp., CA 
N.y., 271 F.2d 524. 

39. U.S.—Lincoln NaL Life Ins. Co. v. Roosth, C.A 
Tex., 306 F.2d 110, cerL den. 83 S-Q. 726, 372 
U.S. 912, 9 L.Ed-2d 720-U.S. v. Ramsey. CA 
Mks., 353 F.2d 65a 
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40. U.S.—Emery v. Northern Pac. R. Co., CA.N.D*., 
407 F.2d 109—Mamimg v. M/V Road’’, 
CA-FIa., 417 F.2d 603—Piop-Jets, Inc, v. Chaa- 
dler, CACMd., 575 F.2d B22. 

Qiange in state mle 

(1) U5.—Chicaao, R.L & P.R. Co, v. Hugh Brecd- 

ing, Inc., CAOkI., 247 F.2d 217, cert. dism. 78 S.Ct. 

138, 355 U5- 880. 2 L.Ed.2d 107. 

(2) Other instances. 

U.S.—Cemnor v. New York Times Co., C.A.AIa., 310 
F.2d 133—^Maiyland <2as, Co, v. HkHatt, CA.FIa., 
326 F.2d 275, cert. den. 84 S.Ct, 1335, 377 U.S. 
932, 12 UEd2d 296. 

bitmeiiing dtange in law by Stqnme Conrt 

U5,—Page V. St. Louis Southwestem Ry. Co., CA. 
Tex, 349 F.2d 820; 

403; U.S.—Ardter-Dttnids-Midland Co. v, PtoB, 
D.CArfc., 199 F5upp. 319. Affd., CA, 313 F.2d 
612r-4aiinbennen^s Mut. Cas. Co. v, Wright, CA 
La., 322 F.2d 759. 

4030. U3.—Ldhrman v. Gulf Oil Corp., CATex., 
500 F3d 659. refa. den. 503 F.2d 1403, cert den. 
95 S,CL 1128, 420 U.S. 929, 43 L.B(L2d 400 

41. U.S.— Eubaidc Hdghts Apartmente, Ltd. v. Le- 
bow, CAMass., 669 F3d 20. 

D.C^—Lafky v. Northwest Airlines, Inc., 642 
F,2d 578, 206 U5wAppJD.C 173. 


42.5. U,S,—Crown Coat Front Co. v, U.S., C.A.N.Y., 
395 F.2d 160, cert, den. 89 S.Q. 123, 393 U.S. 
853, 21 L.Ed.2d 122—Pettway v. American Cast 
Iron Pipe Co., CAAla., 576 F,2d 1157, reh. den. 
581 F.2d 267, cert den. 99 S.Q. 1020, 439 U.S. 
1115, 59 L.Ed.2d 74, app. after remand CA, 681 
F.2d 1259, and 721 F.2d 315, cert. den. 104 S.Ct 
3515, cert. dism. 104 S.Q. 3526. 
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44. U.S.—Raxton Corp. v. Anania Associates, Inc., 
CA.Mass., 668 F.2d 622. 

50. U.S.—CJjS. cited in Calhoun v. Bcmard, CA. 
Cal., 359 F.2d 400,401—Phillips v. Osbome, C.A 
Wask, 444 F.2d 778—Webb v. Standard Oil Co., 
CA.Ga., 451 F.2d 284. 
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51. U.S.—Consumers Union of U.S., Inc. v. Veterans 
Administration, CA.N.Y., 436 F.2d 1363—Ney v. 
State of Cal., CA.Cal., 439 F.2d 1285. 

5Z U.S.—Sticker Indus. SuKJly Corp. v. Blaw-Knox 
Co., C.Ain., 405 F.2d 90. 

53. U.S.—Alexander v. Nash-Kelvinator Corp., C.A. 
N.Y., 271 F.2d 524. 

56. U.S.—Ronw) v. Gama & Diaz., Inc., C.AN.Y., 

286 F.2d 347, cert. den, 81 S.Ct 905, 365 U.S. 
869, 5 L.Ed.2d 860—U.S, v. Stanton, C.A.N.Y., 

287 F.2d 876. 

57. U.S.—Hennann v. Brownell, CAIdaho, 274 F.2d 
842—Uniem Cart^ Corp. v. Goett, CA.W.Va., 
278 F.2d 319, cert den. 81 S.Q. 64, 364 U.S. 826, 
5 L.Ed.2d 55. 

§ 297(84). -Particular Ques- 

tions Concluded 

Library References 

Federal Courts ‘3=»916, 917. 
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64. Dedskm affirming conrt rejection of set- 
timent 

U.S.—Breanh v, Feigenholtz, C.A.ni., 380 F.2d 90, cert. 
den. 88 S.Ct 591, 389 U5. 1014, 19 LEd.2d 660. 

68. U,S.—Prudential Ins. Co. of America v. Morrow, 
CATex., 368 F.2d 813. 

70. U.S.—Petition of U.S.. CAMass.. 418 F,2d 264. 

71. Measnre of damages 

U5.—Lehnnan v. Gulf Oil Corp., CATex., 500 F.2d 
659, rdi. den. 503 F.2d 1403, cert den. 95 S.Q. 
1128, 420 U.S. 929, 43 L.E<L2d 400. 

72. D.C—Fisher v. North Branch Producti Inc., 
CA, 312 F.2d 880, 114 U.S.App.D.C 153, cert 
den. 83 S.Ct 1302, 373 U.S. 913, 10 L.Ed.2d 413. 

73. U5.—Dragor Shq^g Corp. v, Union Tank Car 
Co., CAAriz., 378 F.2d 241. 

page 1300 

75. U.S—Foster v. City of Detroit, Mich., CA.Mich., 
405 F.2d 138, motion den. 423 F.2d 660. 

79. Eitception inapplkable where issne not left 
open by prior aiq)eal 

U.S.—rNatkmal Airlines, Inc. v. International Ass’n of 
MachmittSe and Aertj^iacc Workers, CAFla., 430 
F.2d 957, cert den. 91 S.Ct 456, 400 U5. 992, 27 
L.E<i2d 440, app. after remand, CA, 478 F.2d 
106Z 

81. U.S.—Lincoln Nat Life Ins. Ca v. Roosth, CA 
Tex., 306 F.2d 110, cert. dea, 83 S-Q. 726, 372 
U5p 912, 9 L.Ed.2d 720—Oreen v. Paltimore A 
O.R. Co., CAObio, 337 FAl 673. . 

§ Smn Hearing 

library References 

Federal CJourts «=»742> 743, 
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50.50. U.S.—Lega! Ad Soc. of Alameda County v. 
Brennan, CA.Cal., 608 F.2d 1319, cert. den. 100 
S.Q. 3010, 447 U.S. 921, 65 L.Ed.2d 1112— 
Bames v. U.S., CAJ»a., 678 R2d 10. 

Hearing not denied 

U.S.—Poss V. Ribicoff, C.A.N.Y., 289 F.2d 10, cert. 
den. 82 S.Q. 178, 368 U.S. 902, 7 L.EcL2d 96, reh. 
den. 82 S.Q. 393, 368 U.S. 963, 7 L.Ed.2d 393. 

Accelerated briefing and hearing 

D.C.—Newell v. Ignatius, C.A., 407 F.2d 715, 132 

U. S.App.D.C 2,52. 

In accordance with rules of court in 
the Fifth Circuit, placement of the case 
on the summary calendar for summary 
disposition of the appeal without oral 
argument is appropriate whenever the 
court concludes on the merits that the 
case is of such character as not to 
justify oral argument,or where an 
appellant fails to file his brief within 
the time fixed by niles.^-^ 

A System of screening by a panel of 
judges is provided whereby, l^fore a 
case goes on the summary calendar for 
disposition without argument, there 
must be unanimous action of the panel 
members; and in disposing of it, the 
decision must likewise be unani- 
mous.^'^’ 

50.55. U.S.—George W. Bcnnett Bryson & Co., Ltd. 

V. Norton Lilly & Co., Inc., C.A.Fla., 502 F.2d 
1045. 

Further testimony serring no useliil purpose 
U.S.—Health v. Wainwright, C.A.Fla., 408 F.2d 1020. 
Petitioner withont counsel 
U.S.—Markham v. Holt, C.AFla., 409 F.2d 542. 
Matters rdating to Jurisdiction 
U.S.—Louisiana State.Bd. of Medical Examiners v. 
Howze, CALa., 445 F.2d 586. 

Matters becoming moot 

U5.—Quevedo v. Collins, CA.Tex., 414 F.2d 796— 
Green v. Hershey, CATex,, 422 F.2d 1319—Cal- 
hillo V. San Jadnto Junior CoUege, CA.Tex., 446 
F.2d 887., 

Aetion dismissed as friyolons 
U.S.—Willard v. U.S., CAMiss., 422 F.2d 810, cert. 
den. 90 S.Ct 1714, 398 UA 913, 26 L.Ed.2d 
76—GalHzzi V. WiUialns, CAFla., 423 F.2d 1213 
—U.S. V. Stuart CALa., 436 F.2d 580. 

Habeas corpus proceedngs 

U.S.—Young V. State of Ala., CAAla., 443 F.2d 854, 
cert. den. 92 S.Q. 1202, 405 U.S. 976, 31 lUEd.2d 
251—Wiison V. Beto, CA.Tex., 446 F.2d 1384. 

Claims of seamen, longshoremen, br stevedores 
U.S.—Stein v. Sea-Land Services, Inc., CA.La., 440 
F.2d 1181. 

Membm of anned ftKrces and cirlUan employ- 
ees 

U.S.—Lawson v. Laird, CATex., 443 F,2d 617. 

Bankmptigr matten 

U.S.—In re Ddta Food Processing Corp., CAMiss., 
446F.2d437. 

Deportatlon proceedings 

UjS.—G laros v. Immigratioa and Naturalizadon Ser¬ 
vice, CAGa., 434 F.2d 685. 

Matters relating to labor relations 

U.S.—^N.L.RJB. V. Soudi Atlantic A Gulf Coast Dist 
Intem. Longshoreiiien’s A8s’n, AFL-dO, CA 
Tex., 443 F.2d 218. 
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Miller Act proceedings 

U.S.—U.S. for Use and Benefit of Harris Paint Co. v. 
Seaboard Sur. Co., C.A.FTa., 437 F.2d 37, 

Matters relating to prisoners 

U.S.—Cowan v. U.S., C.A.Tex., 445 F.2d 855. 

Actions relating to railroads 
U.S,—^Taylor County Sand Co. v. Seaboard Coast Line 
R. Co.. C.A.Ga., 446 F.2d 853. 

School des^regation matters 

U.S.—^Wright V. Board of Public Instruction of Alachua 
County. Fla., C.A.na., 431 R2d 1200. 

Claims for sodai secnrity benefits 
U.S.—Cross V. Finch. C.A.Ga., 427 F.2d 406—King v. 
Finch, CA.Tex., 428 F.2d 709—Brown v. Finch, 
C.A.Tex., 429 F,2d 80—Cooper v. Finch, C.A.Ala., 
433 F.2d 315—Iglinsky v. Richardson, C.A.La., 
433 F.2d 405—Richardson ‘v. Richardson, C.A, 
Fla., 437 F.2d 109—Ratliff v. Richardson, C.A, 
Fla., 445 F,2d 440—Grant v. Richardson, C.A 
Tex., 445 F.2d 656. 

Matters relating to taxes 
U.S.—Jones v. C 1. R., C.A.Tex., 444 F.2d 508—Urban 
V. U.S., CA.Tex., 445 F.2d 641, cert. den. 92 S.Ct. 
675, 404 U.S. 1015, 30 L.Ed.2d 663—Dancc Town, 

U. S.A.. Inc. V. U.S., C.A.Tex., 446 F.2d 882—U.S. 

V. Firtel, CA.Fla., 446 F.2d 1005. 

Civil rights matters 

U.S.—Schack v. Starr, C.A.Fla., 440 F.2d 378—Fluker 
V. Alabama State Bd. of Ed., C.A.Ala, 441 F.2d 
201—McDanicl v. Jones, C.A.Tex., 447 F.2d 490, 
app. after remand 456 F.2d 1254. 

Insurance matters 

U.S.—Cumbest v. Phoenix of Hartford Ins. Co., C.A. 
Miss., 438 F.2d 1222—Kuklis v. United Services 
Auto. A8s’n, C.A.Fla., 442 F.2d 1045—Empire Life 
Ins. Co. of Amenca v. Ixirenz, C.A.Tex., 445 F.2d 
293—^Transit Cas. Co, v. Gator Systems, Inc., 445 
F,2d 813. 

Proceedings in nature of mandamus 
U.S.—Lawrenson v. Blackwell, C.A.Ga., 443 F.2d 365. 
Matters relating to forfeiture of property seized 
U.S.—U.S. V. One Olivetti Underwood Elee. Adding 
Mach., C.A.Fla., 443 F.2d 372. 

Matters rdUiting to municipalities 
U.S.—Shabarekh v. City of Miami, C.A.Fla., 443 F.2d 
992. 

Ipjunction proceedings 

U.S.—Dawson v. Hillsborough County, Fla., School 
Bd., CA-Fla., 445 F.2d 308. 

Matters relating to goyemment contracts 

U.S.—Allcn M. Campbell Co. General Contractors, Inc. 

V. Lloyd Wood Const. Co.,-C.A.Ala., 446 F.2d 261. 

Matters relating to federal detainer 

U.S.—Combs V. CarrolI, CA.Tex., 446 F.2d 893. 

50.60. U.S.—Sanders. v. U.S., CA-Ga., 438 F.2d 918 
—U.S. ex rei. Amdd v. Fairdoth, C.A.Fla., 441 
F.2d 1157. 

Matters relating to prisoners 

U.S.—Wren v. Smith, CA.Ga.. 410 F.2d 390—Ander- 
son V. Blackwell, C.A.Ga., 428 F,2d 879—Bryant 
V. Blackwell, C.A,Ga., 431 F.2d 1203—Seal v. 

U. S., C.A.Ga., 441 F.2d 272. 

Habeas corpus proceedings 
U.S.—Alligood V, Wainwright. C.A.Fla., 440 F.2d 642. 
Menibers of armed forces and dvilian employ* • 
ees 

UJS.—Stanford v. \JS^ C.A.Ala., 413 F.2d 1048. 

50,65. UA—Mntphy v. Homna Well Service, C-A. 
La., 409 F.2d 804, reh. den. 413 F.2d 509—Huth 

V, Southern Pac. Co., CA.Tex., 417 F.2d 526. 

As pomted out in N.LRJ3. v. Amal- 
gamated Clothing Workers of Amer¬ 
ica, AFL-CIO, Local 990, under Rules 
of the Court of Appeais of the Pifth 
Circuit, when the court determines 
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that any one or more of the following 
circumstances exists and is dispositive 
of a matter submitted to the court for 
decision: (1) that a judgment of the 
district court is based on findings of 
fact which are not clearly erroneous; 
(2) that the evidence in support of a 
jury verdict is not insufficient; (3) that 
the order of an administrative agency 
is supported by substantial evidence on 
the record as a whole; (4) that no error 
of law appears; and the court also 
determines that an opinion would have 
no precedential value, the judgment or 
order may be affirmed or enforced 
without opinion.^ On one or more of 
the factors delineated in this case nu- 
merous other cases in the Fifth Circuit 
have been placed on the summary cal- 
endar and decided without opinion.^'^^ 

50.70. U.S.—N.LR-B. v. Amalgamated Clothing 
Workers of America, AFL-CIO, Local 990, C.A. 
Ala., 430 F.2d 966—Gardner v. Crain, C.A.Ga., 
443 F.2d 25—^Vaughn v. Coppinger, C.A.Ala., 443 
F.2d 71. 

50.75. U.S.—U.S. V. Chandler, C.A.Miss., 449 F.2d 
347—Frank v. Wilmath, C.A.FIa., 449 F.2d 351— 
Guajardo v. Beto. CA.Tex., 449 F.2d 780—Wil¬ 
liams V. U.S., CA.Ga., 449 F.2d 781. 

Screening procedures adopted by 
other circuits have been discussed.^'^ 

50.80. U.S.—In re Amendment of Rule 3, C A.9, 440 
F.2d 847. 

51.5. U.S.—Terket v. Lund, CA.IIi.. 623 F.2d 29. 
51.10. Priority granted in other instances 
U.S.—Superior Oil Co. v. Udall. CA.. 409 F.2d 1115, 
133 U.S,App.D.C. 198, motion den. 421 F.2d 1089, 
two cases, 137 U.S.App.D.C. 154. 

The Federal Rules of Appellate Pro- 
cedure provide that appeais may be 
Consolidated by order of the court of 
appeais upon its own motion or upon 
motion of a party, or by stipulation of 
the parties to the several appeals.^^'*^ 

51.15. F.R.A.P. Rule 3(b), 28 U.S.C.A. 

52. U.S.—Alabama State Bd. of Ed. v. Dickey, C.A. 
Ala., 394 F.2d 490, on reiratatement of app. 402 
F.2d 515-<yQumn v. Neuinan, CA.La., 429 F.2d 
1374. 

Pending decision by state court 
U.S.—Giguere v. U.S. Steel Corp., CA.I11., 262 F.2d 
189, cert. den. 79 S.Q. 1452, 360 U.S. 934, 3 
L.Ed.2d 1545, reh. den. 80 S.0.46, 361 U.S. 855,4 
L.Ed.2d 95. 

(2) Other instances. 

U.S.—PhUUps V, Murchison, CA.N.Y.. 383 F.2d 370, 
cert. den. 88 S.a. 1050, 390 U.S. 958, 10 L.Ed.2d 
1154. 

54J. U.S.—Hullom V. Borrows, CA.Mich., 266 F.2d 
547, cert. den. 80 S.a 262, 361 U.S. 919. 4 
L.Ed.2d 187. 

D.C.—Weinberg v. Macy, CA., 360 F.2d 816, 124 
U.S.App.D,C. I. 

Sixtfa Amendment, etc. 

U.S.—HuUom V. Burrows, 266 F,2d 547, cert den. 80 
S.a. 262, 361 U.S. 919, 4 L.Ed.2d 187. 

G>ansel appointed nndm’ particnlar drenm- 
stances 

U.S.—Drummond v. Fulton County Dept. of Family 
and Children’s Services, C.A.Ga., 532 F.2d 1001, 
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The Federal Rules of Appellate Pro- 
cedure make provision with respect to 
oral argument.^^^ 

57.5. F.R.A.P. Rule 34. 28 U.S.C.A. 

Prehearing conference. The Feder¬ 
al Rules of Appellate Procedure pro¬ 
vide that the court may direct the at- 
tomeys for the parties to appear be- 
fore ihe court or a judge thereof for a 
prehearing conference to consider the 
simplification of the issues and such 
other matters as may aid in the dispo- 
sition of the proceeding by the 
court.^®-^ 

58.1. F.R..A.P. Rule 33. 28 U.S.C.A. 

58.5. U.S.—U.S. V. Williams, C.A.Tex.. 447 F.2d 
1285, cert. den. 92 S.Ct. 1168, 405 U.S. 954, 31 
L.Ed.2d 231, reh. den. 92 S.Ct. 1308, 405 U.S. 
1048, 31 LEd.2d 591. 

Oral arguments on preliminary motions ordl- 
narily not grant^ 

U.S.—Krakoff V. U.S., CA.Ohio, 431 F.2d 847. 
Permitting oral arguments discretionary 
U.S.—Securities and Exchange Commission v. Texas 
Gulf Sulphur Co., CA.N.Y.. F.2d 1301. 

See F.R.A.P. Rule 35. 28 U.S.C.A.’ 

58J25. D.C.—Edison Pharmaccutical Co., Inc. v. 
Food and Drug Administration, C.A., 517 F.2d 
164, 170 U.S.App.D.C. 350. 

Petition for hearing en banc denied 

U.S.—U.S. V. Clay, CA.Tex., 422 F.2d 1330. 

§ 300(2). Rehearing 
Library References 

Federal Courts <&=>744. 

59. D.C.—^Washington Mobilization Committee v. 
Jefferson, CA,, 617 F.2d 848. 199 U.S.App.D.C 
266. 

60. U.S.—Rumbaugh v. Winifrede R. Co., CA.W. 
Va., 331 F.2d 530, cert. den. 85 S.Q, 322, two 
cases, 379 U.S. 929, 13 L.Ed.2d 341—White v. 
Brown, CA.Cal., 468 F.2d 301. 

60.2, U.S.—U.S. V. United Stedworkers of America, 
CA.Pa.. 271 F.2d 676, affd. 80 S.a 1, 361 U.S. 
39, 4 L.Ed.2d 12, cert. den. 80 S.O. 669, 362 U.S. 
917, 4 L.Ed,2d 738, motion den. 80 S.a 1256, 
363 U.S. 817, 4 L.Ed2d 1515, reh. den. 81 S.a 
34, 364 U.S. 855, 5 L.Ed.2d 79. 

60.6. See F.R.A.P. Rule 35. 28 U.S.CA. 28 U3.CA. 

§ 46(c), was amended in 1978 substituting ‘*pand” 
for “division”. 

28 U.S.C-A. § 46(c), was amended in 1982 providing 
that court of appeais for the federal circtut may sit m 
panels of more than three if its rule so {«nvides. 

Senior jndges not aitfliorized to participate in 
detenninatio]i 

U.S.—Moody V. Albemarle Paper Co., N.C., 94 S.a 
2513. 

60.10. U.S.—Shenkcr v. Bdtiniore & O.R. Co., Pa., 
83 S.a 1667, 374 U.S. 1, 10 L.Ed.2d 709. 

60.12. U.S.—Shenlter v. Baltimoie & O.R. Co., Pa., 
83 S.a 1667, 374 U.S. 1, 10 L.Ed,2d 709. 

Rehearing not ordared 

U.S.—U.S. V. Grasso, CAConn., 568 F.2d 899. 

Petition granted 

U.S.—U.S. V. AU^eny-Ludlum Industries, Inc., CA. 
Ak., 568 F.2d 1073. 
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60.14. Power sparin^y nsed 

D.C.—(Metcria and Restaurant Workers Union, Local 
473, AFL-CIO v. McElroy, CA, 284 F2d 173, 
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109 U.S.App.D.C 39, affd. 81 S.Ct. 1743, 367 U.S Appellant could not dhallenge fact adinitted in 
886 | 6 L.Ed.2d 1230, motion den. 81 SCl. 1912, COnrt below etc. 


366 U.S. 956, 6 L.Ed.2d 1251, reh. den. 82 S Ct. 22, 
368 U.S. 869, 7 L.Ed.2d 70. 

60.16. Antiborized jndge must reqnest rebear- 
ii^ en banc 

U.S.—(jeneral Ins. Co. of America v. U.S. for Use of 
Audley Moore and Son, C.A.Tex., 409 F.2d 1326, 
cert. den. 90 S.a 214, 396 U.S. 902, 24 L.Ed.2d 
178—Travelers Ins. Co. v. Davis, C.A.Fla., 411 
F.2d 244. 

ActiTe jndge mnst reqnest Tote on r^iearing en 
banc 

U.S.—Miller v. School Dist No. 167, Cook County, 
Hlmois, C.A.1IL, 500 F.2d 711. 

60J0. U.S.—Shenker v. Baltimore & O.R. Co., Pa., 
83 S.Q. 1667, 374 U.S. 1, 10 L.Ed.2d 709. 

6034. U.S.—National Latex Products Co. v. Sun 
Rubber Co., C.A.Ohio, 276 F.2d 167 

6036. U.S.—Cherokee Laboratories, Inc. v. Rotary 
Drilling Services, Inc., C.A.Tex., 383 F.2d 97, cert 
den. 88 S.Ct, 816, two cases, 390 U.S, 904, 19 
LEd.2d 870. 

§ 300(3). -Grounds for Rehear- 

ing 

Library References 
Federal (]ourts ^744. 

60.60. U3—U.S. V. Ahtanum Irr. Dist., CA.Wash., 
338 F.2d 307—Mixon v, Atlantic Coist Line R. 
Co., CA-Gtu, 389 F.2d 770. 

Rebearing granted 

(1) U.S.—U.S. V. Ward, CA.La., 352 F.2d 329. 

D.C—Meehan v. Macy, CA., 425 F.2d 469, 138 U.S. 
App.D.C. 38, reh. 425 F.2d 472, 138 U.S.App.D.C. 
41. 

Rehearing denied 

(1) U.S.—U.S. V. Mills, CA.Md., 317 F.2<i 764-Se. 

guros Tqieyac, S.A., Corapama Mexicana de Seguros 

Genecaks v. Bostrom, CA.Tex., 360 F.2d 154—U.S. v. 

LePatourel, CA-Nd)., 571 F.2d 405, on remand, C.A^ 

463 RSupp. 264, reh. en banc 593 F.2d 827. 
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61. U.S.—Pettway v. American Cast Iron Pipe Co., 
CA.AhL, 576 F.2d 1157. idi. den. 581 F.2d 267, 
cert, den. 99 SjQ. 1020,439 U.S. 1115, 59 L.Ed.2d 
74, app. after remand C.A., 681 F.2d 1259, and 
721 F.2d 315, cert. den, 104 S.Ct 3515, 82 
LEd.2d 824, cert. dism. 104 S.Q. 3526. 

62. U.S,—Bishop V. Bishop, C.A,Viigm Islands, 257 
R2d 495, cert. den. 79 S.CL 578, 359 U.S. 914, 3 
L.Ed.2d 576—Brown v. Dravo Corp,, CA.Pa., 
258 F.2d 704, cert. den. 79 S-Q. 800, 359 U.S. 
96a 3 L.Ed.2d 767. 

D.C—Aratani v. Kennedy, C.A., 323 FOd 427, 115 
U.SApp.D.C. 97. cert. gr. 84 &Ct 147, 375 U.S. 
877, 11 LEd.2d 110. 

63, U,S.—Amerada Petroleum Corp. v. Fcderal Pow¬ 
er Comnussion, CA-, 285 F.2d 737. 

64, U.S.—Anderson v. Knox, CA.Hawaii, 300 F.2d 
296. 
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73. U,S-—Intematitmal Ass^n of Macinraste, AFL- 
CIO V. Hayes Corp.. CA.Ala., 316 F.2d 90. 

75. UJS^—Patenweederei, MS Belgrano v. Weigd, 
CA-Or., 313 F.2d 423—Stephens v, Arrow Ijmt- 
ber Co.. CAJUaska, 354 F.2d 732. 

D.C^vage v. Hadlock, C.A., 296 F.2d 417, 111 
U3J^J[>.C. 295. 

Argnments presented fbr flrst time. etc. 

U,S.—Kdky v. Dunne, CA.Mass.. 344 F.2d 129. 
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76. U.S.—De Witt v. Sorenson, CA.Tex., 290 F.2d 
562. 


U.S —Minute Maid Corp. v. United Foods, Inc., C.A. 
Tex., 291 F.2d 577, cert. den. 82 S-Q. 364. 368 
U.S. 928, 7 LEd.2d 192. 

77. HeW not exceptional case 
U.S—Partenweederei, MS Belgrano v. Weigd, C.A.Or., 
313 r.2d 423. 

Other matters constituting ground for 
rehearing ha ve been adjudicated.^*-^ 

78.1. U.S.—Life Ins. Co. of Ya. v. Shifflet, C.A.Fla., 
370 F.2d 555—McDonald v. Bennett, C.A.Tex., 
679 F.2d 415. 

Important question not yet answered by state 
supreme conrt 

U S.—Green v. American Tobacco Co., C.A.Fla., 304 
F.2d 70, cert. ques. ans., Sup., 154 So.2d 169, conf. 
to 325 F.2d 673, cert. den. 84 S.Q. 1349, 1351, 377 
U.S. 943, 12 L.Ed.2d 306. 

78.5. U.S.—Kuehnert v. Texstar Corp, C.A.Tex., 412 
F.2d 700. 

78.10. U.S.—U.S. Steel Corp. v. United Mine Work- 

ers of America, 534 F.2d 1063. 

78.30. U.S.—Marcello v. C. 1. R., C.A.La., 380 F.2d 
499, cert. den. 88 S.Ct 787, 389 US. 1044, 19 
L.Ed.2d 835, app. after remand 414 F.2d 268. 
78.35. U.S.—Greco v. Seaboard Coast Line R. Co., 
C.A.FIa., 468 F.2d 822. cert. den. 93 S.Q. 1502, 
410 U.S. 990, 36 L.Ed.2d 190. 

§ 300(4). -Application for Re¬ 

hearing 

Library References 
Federal Courts <s=>744. 

78.60. U.S.—Olympie Ins. Co. v. H. D. Harrison, 
Inc., CA.La., 413 F.2d 973, reh. den. 418 F.2d 
669. 

Rehearing denied 

U.S.—Southern Ry. Co. v. Lanham, f A.Ga., 408 F.2d 
548. 

The Federal Rules of Appellate Pro- 
eedure make provision with respect to 
a petition for rehearing, including its 
form, contents, and Service and fil- 

^^7S65 

78.65. F.RA.P. Rufe 40, 28 U.S.C.A. 

Frivolous 

U.S.—U.S. V. Bamette, C.A.Ala., 549 F.2d 398. 

79. U3.—U.S. V. Doe, C.A.Mass., 455 F.2d 753, vac 
on oth. grds, and remd. 92 S.Q. 2614, 408 U.S. 
606, 33 L.Ed.2d 583, reh. den. 93 S.Q. 98, two 
cases, 409 U.S. 902, 34 L.Ed.2d 165. 
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81.10. U.S.—Cross Baking Co. v. N.L.R.B., CA., 
453 F.2d 1346. 

Under the Federal Rules of Appel¬ 
late Procedure, a petition for rehearing 
shall state with particularity the points 
of law or fact which in the opiiiion of 
the petitioner the court has overlooked 
or misapprehended and shall contain 
such argument in support of the peti¬ 
tion as the petitioner desires to 
present.*^-^^ 

81.15. F.R.A.P. Rufe 40(a), 28 U.S.C.A. 

83. U.S.—Lummus Co. v. Commonwealth Oil Refin» 
ing Co., C.A.Puerto Rico, 280 F.2d 915, 91 A.L 
R.2d 912, cert den. 81 S.Ct 274, 364 U.S. 911, 5 
L.Ed.2d 225. 


87. Petition treated as seeking reconsideration 
by the panei 

U.S.—In re Grand Jury Investigation of Violaticms of 18 
U.S.C § 1621 (Peijury), C.A.N.Y., 318 F.2d 533, 
cert. den. 84 S.Ct. 25, 375 U.S. 802, 11 L.Ed.2d 37. 
89. U.S.—Anderson v. Knox, C.A.Hawaii, 300 F.2d 
296—Monoz v. U.S. Dist. Court for Central Dist. 
of Cal., CA.Cal., 446 F.2d 434. 

D.C.—Armour & Co, v. Freonan, C.A., 304 F.2d 404, 
113 U.S.App.D.C. 37, cert. den. 82 S.Ct 1559, 370 
U.S. 920, 8 L.Ed.2d 500. 

Under the Federal Rules of Appel¬ 
late Procedure, a petition for rehearing 
may be filed within 14 days after entry 
of judgment unless the time is short- 
ened or enlarged by order.®^-^ 

89.5. F.R.A.P. Rufe 40(a), 28 U.S.C.A. 
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92. Automatic extensions not authorized 
D.C.—Armour & Co. v. Freeman, C.A., 304 F.2d 404, 
113 U.S.App.D.C. 37, cert. den. 82 S.Q. 1559, 370 
U.S. 920, 8 L.Ed.2d 500. 

Extension refused under drcnmstances 
D.C.—^Armour & Co. v. Freeman, CA., 304 F.2d 404, 
113 U.S.App.D.C. 37, cert. den. 82 S.Q. 1559, 370 
U.S. 920, 8 LEd.2d 500. 

Extension granted under drcnmstances 

U.S.—Braniff Airways, Inc. v. Curtiss-Wright Corp., 
CA.N.Y., 424 F.2d 427, cert. den. 91 S.Ct 59, 400 
U.S. 829, 27 L.Ed.2d 59. 

96.25. US.—National Latex Products Co. v. Sun 
Rubber Co., C.A.Ohio, 276 F.2d 167. 
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The Federal Rules of Appellate Pro¬ 
cedure provide that no answer to a 
petition for rehearing will be received 
unless requested by the court, but a 
petition for rehearing will ordinarily 
not be granted in the absence of such a 
request.®^-^ 

97.6. F.R.A.P. Rule 4(Xa). 28 U.S.CA. 

97.10. Request for poll of court 

U.S.—DuVemay v. U.S., CA.U., 394 F.2d 979, affd. 
89 S.Q. 1186, 394 U.S. 309, 22 L.Ed.2d 306, reh. 
den. 89 S.Q. 1740, 295 U.S. 917, 23 L.Ed.2d 232. 

§ 300(5). -Scope and Conduct 

of Hearing and Relief 
Granted 

Library References 
Federal Courts <^744. 

97.50. U.S. — Duarte v. Bank of Hawaii, CA-Hawaii, 
287 F.2d 51, cert. den. 81 S.Ct 1938, 366 U.S. 
972, 6 L.Ed.2d 1261. 

Under the Federal Rules of Appel¬ 
late Procedure, if a petition for reheaj> 
ing is granted the court may make a 
final disposition of the cause without 
reargument or may restore it to the 
calendar for reargument or resubmis- 
sion or may make such otJier orders aS 
are deemed appropriate under the cir- 
cumstances of the particular case.” 

97.55. F.R.A.P. Rule 40(a), 28 U.S.CA. 

99. U.S.—Gencrtd Acc. Fire & Life Assur. Corp. v. 
Smith & Oby Co., CA.Ohio, 274 F.2d 819-Guy 
James Const Co. v. Trinity Industries, Inc., CA. 
Tex., 650 F.2d 93. 
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2. U.S.—Byrd v. Hunt Tool Shipyards, Inc., C.A.La., 
650 F.2d 44. 

The denial of a rehearing following 
an unsuccessfui appeal does not fore- 
close the trial court from considering 
the effect, if any, of laws and regula- 
tions enacted and promulgated while 
the appeal was pening.^‘“ 

3.20. U.S.—^Movement Against Destruction v. Volpe, 
CA.Md., 500 F.2d 29. 

§ 301(1). In General 
Library References 
Federal Courts «^=»921. 

3.50. U.S.—Friends of the Earth, Inc. v. Coleman, 
CA-Cal., 518 F.2d 323. 

D.C.—In re Elmore, C.A., 382 F.2d 125. 127 U.S.App. 
D.C 176. 
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4. U.S.—U.S. V. 0’Connor. C.A.N.Y., 291 F.2d 520, 
100 A.L.R.2d 858—Ruby v. American Airlines, 
Inc., C.A.N.Y., 323 F.2d 248, cert. den. 84 S.Ct. 
658, 376 U.S. 913, 11 L.E<L2d 611—Massachusetts 
Mut Life Ins. Co. v. Brock, C.A.Fla., 405 F.2d 
429, cert. den. 89 S.Q. 1748, 395 U.S. 906, 23 
L.Ed.2d 220. 

D.C.—Lodge 1858, Am. Federation of Government 
Emp. V. Paine, C.A., 436 F.2d 882, 141 U.S.App. 
D.C. 152. 

Sommary jadgment 

U.S.—Berry v. Atlnatic Coast Line R. Co., C.A.S.C., 
273 F.2d 572, cert. den. 80 S.Ct. 1060, 362 U.S. 
976, 4 LEd.2d 1011. 

Authoiity to set out appropriate subsequeat dis- 
position below 

U.S.—Glazer v. Glazer, C.A.La., 374 F.2d 390, cert. 
den. 88 S.Ct. 100, 389 U.S. 831, 19 L.Ed.2d 90, on 
remand, D.C, 274 F.Supp. 471, on remand 278 
F.Supp. 476. 

Procedure regarding aecess to dociDBnents set 
forth 

D.C.—U.S. V. American Tei. & Tei. Co., CA , 567 F.2d 
121, 185 U.S.App.D.C. 254, 

6. U.S.—Hanover Tp. Federation of Teachers, Local 

1954 (AFL-CIO) v. Hanover Commumty Scbool 
Corp., CA.Ind., 457 F.2d 456. 

D.C.—DWow V. Shultz, C.A., 517 F,2d 166, 170 U5. 
App.D.C. 352. 

Entry of judgment 

F.R.A.P. Rule 36, 28 U.S.CA, 

7. U.S.—Thomas v. Shaw, C.A.Tex., 497 F.2d 123. 

CJourt of Appeals should have wide 
latitude in their decisions of whether 
or how to write opinionS; especially 
with ^pect to summary affirmanc- 
es.*-^ . 

8.5. U.S.—^Taylor v. McKdthen, La., 92 S.Ct 1980, 
407 U.S. 191, 32 L-Ed.2d 648, mand. conf. to 
C.A., 499 F.2d 893. 

What the Court of Appeals says in 
the opinions in a particular case is not 
as important to the particular litigants 
as what the court actually does with 
the case.®-^° 

8.10. U.S.—Brown v. Dade Christian Schools, Inc., 
CA.Fla., 581 F.2d 472, reh. den. 585 F.2d 520. 
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10. D.C—^Reiter v. Univcrsal Marion Corp., CA-, 
273 F.2d 820, 107 U.S.App.D.C 6. 


11 . U.S.—Berko v. Secnrities and Exchange Commis- 
sion, C.A, 297 F.2d 116. 
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17. Relief against such parties denied 
U.S.—Haluska v. Cdebrezze, CA.Minn., 342 F.2d 860, 
cert. den. 86 S.a. 39, 382 U.S. 844, 15 L.Ed.2d 84. 

In other instances, attomey fees on 
appeal are properly included and taxed 
as part of costs in the Court of Ap¬ 
peals. 

19.16. U.S.—Twentieth Cenury Fox Filih Corp. v. 
Goldwyn, C.A.Ca!., 328 F.2d 190, cert. den 85 
S.Ct. 143, 379 U.S. 880, 13 L.Ed.2d 87. 

§ 301(2). Delay Pending Decision in 
Another or Higher Court 

Library References 
Federal Courts ^921, 923. 

On interlocutory appeal, the court 
of appeals shall dispose of all contro- 
versies as expeditiously as is consist¬ 
ent with proper judicial administra- 
tion.''-2' 

19.25. U.S.—Board of Managers of Ark. Trainmg 
School for Boys at Wrightsville v. George, C.A. 
Ark., 377 F.2d 228, cert. den. 88 S.Q. 105, 389 

U. S. 845, 19 L.Ed.2d 114. 

19.50. Case inYolving public interest 

U.S.—State of Tenn, by Wolfcnbaiger, ex rei. Atchley 

V. Taylor, C.A.Tenn., 169 F.2d 626. 

19.55. Decision resmed and jurisdiction retained as 
to nrntter involved in another case in court below. 
U.S.—Kuchenig v. Califomia Co., C.A.La., 350 F.2d 
551, cert. den, 86 S.Q. 561, 382 U.S. 985, 15 
L.Ed.2d 473—Bowers Wholesale Corp, v. Norge 
Sales Corp., C.A.Va., 368 F.2d 997. 

Absence of reqnest pending probable appeal in 
similar case in state court 
U.S.—Roginsky v. Richaidscm-Menidl, Inc., C.A.f^.Y., 
378 F.2d 832. 

Other matters will respect to delay 
pending decision in another court have 
been considered.^-*^ 

22,15. D.C.—In re Pope, CA.. 580 F.2d 620, 188 
U.S.App.D.C. 357. 

Refiisal to grant stay pending determination of 
noyel issue by state court held eiror 
U.S.—Kaiser Steel Corp. v., W. S. Ranch Co., N.M., 88 
S.Q. 1753, 391 U.S. 593, 20 L.Ed.2d 835. 

§ 301(3). Appeals from Court of 
Territory 

Library References 
Federal Courts «»921. 
page 1322 

Since the publication of the bound 
volume, the statute, 28 U.S.C.A. 
§ 1293, providing for appeals from the 
Supreme Court of Puerto Rico to the 
Court of Appeals for the First Circuit 
has been repealed. See now 2S' U.S. 
C.A. p 1292, 1294, relating to the jur- 
isdiction of the courts of appeals. 

§ 301(5). Remand without Decision 
Library References 
Federal Courts 922. 


§ 301(5) 
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30. U.S.—Mosley v. U.S., C.A.N.C, 499 F.2d 1361, 
on remand, D.C., 405 F.Supp. 357, affil, C.A., 538 
F.2d 555—Moorer v, Griffm, C.A.Ohio, 575 F.2d 
87. 

D.C—Olenick v. Brucker, C.A., 273 F.2d 819, 107 
U.S.App.D.C. 5—Blackhawk Heating & Plumbing 
Co. V. Driver, C.A., 433 F.2d 1137, 140 U.S.App. 
D.C. 31—^Thompson v. Sawycr, CA., 678 F.2d 
257. 219 U.S.App.D.C 393. 

31.5. U.S.—Goerg v. Schwdkcr, CA.Cal„ 643 F.2d 
582. 

32. U.S.—Jean v. Nelson, Fla., 105 S.Q. 2992, 86 
L.Ed.2d 664. 

Weise v. Syracuse University, C.A.N.Y., 522 
F,2d 397—Dominican Maritime, S.A. v. M/V Ina- 
gua Beach, CA, Puerto Rico, 572 F.2d 892—^Re- 
gjonal Properties, Inc, v. Financial and Real Estate 
Consulting Co., C.A.Tex., 678 F.2d 552, app. after 
remand 752 F.2d 178. 

D.C.—Wertz v. Brown & Root, Inc., C.A., 316 F.2d 
392, 114 U.S.App.D.C. 391—Bond v. Vance, C.A., 
327 F.2d 901, 117 U.S.App.D.C 203. 

Case remanded to detennine 

(4) Other matters. 

U.S.—Arey v. Peyton, C.AVa.. 378 F.2d 930. 

D.C.—Washmgton Sportservice, Inc. v. M. J. Uline Co., 

C. A., 276 F.2d 523, 107 U.S.App.D.C. 277. 

Gfounds for withbolding privileged matter fTom 

inspection 

U.S.—U.S. v. Johnson, C.A.Fla., 465 F.2d 793. 

Basis for fixing attomey fees in scbool desegre- 
gation case 

U.S.—Monroe v. County Bd.ofEd.of Madison Coim- 
ty, Tennessee, C.A.Tenn., 505 F.2d 109. 
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33. U.S,—Jarrett v. Pacific Indem. Co., CA.Tex., 413 
F.2d 1014. 

Direction to yacate order and transfer case to 
proper court 

D.C—Den v. Den, CA, 375 F.2d 328, 126 U.S.App. 

D. C. 152. 

33.10. U.S.—A & S Liquidating Co. v. Carter, C.A. 
Tex., 465 F.2d 359—McGinty v. Beranger Volks¬ 
wagen, Inc., C.A.Mass., 633 F.2d 226. 

D.C—Davis V. Brucker, CA., 275 F.2d 181, 107 U.S. 
App.D.C 152—^Brandt v. Brandt, C.A., 276 F.2d 
488, 107 U.S.App.D.C, 242—Stearns v. Veterans of 
Foreign Wars, CA. 500 F.2d 788, 163 U.S.App. 
D.C 120, on remand 394 F.Snpp. 138, affd. 527 
F.2d 1387, 174 U.S.App,D.C 78. cert. den. 97 
S.CL 72, 429 U.S. 822, 50 L.Ed.2d 83. 

3430. U.S.—Lincoln Bank & Trnst Co. v. Exchange 
Nat. Bank & Trnst Ca, Ardtnore, Okl., CA.Okl, 
383 F.2d 694. 
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3435. U3.—Smith v. Industnal Acc. Commission of 
State of CaL, C.A.CaL, 366 F.2d 479, cert. den. 87 
S.a. 857, 386 U3. 915, 17 L.Ed.2d 788, reh. den. 
87 S.Ct, 1301, 386 U.S. 1000, 18 L.Ed.2d 356. 

No renumd for resubmission of certificate 

U.S.—Ex parte Tokio Marine & FSre Ins. Co., C.A.La., 
322 F.2d 113. 

35. U,S.—U.S. v. Ueber, CA,Mich., 299 F3d 310— 
Tueson eSas» Elee. Light & Power Co. v. Trico 
Elee. Co-op., Inc., CA.Ariz., 315 F,2d 299—Pure 
Oil Co. v. Superior Oil & Tire Co., C.A.Ky., 317 
F.2d 330—Mosley v. U.S., CA.N.C., 499 F.2d 
1361, on remand, D.C, 405 F3upp. 357, affd., 
CA, 538 F,2d 555. 

35.10. U.S.—Brennan v. Goosc Cxeek ConsoL Inde- 
pendent School Dist, CA.Tex.,'519 F.2d 53. 

36. U.S.—U.S. v. Hudspeth, C.A.Or., 384 F.24 683, 
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39.10. U.S.—Atehiaon, T, & S.F. Ry. Co. v. Brother- 
hood of R.R. Traimnen, v. Brotherhood of R-R- 
Trainmcn. U.S., C.A.Ala., 328 F.2d 502. 
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39.15. U.S.—Atwood V. Humbk Oil & Refining Co., 
C.A.Tex., 338 F.2d 502. cen. den, 85 S.Ct. 1562, 
381 U.S. 926, 14 L.Ed.2d 684, reh. dcn. 85 S.Ct 
1804, 381 US. 956, 14 L.Ed.2d 729. 

39.25. U.S—Southern Ry. Co. v. U.S., CA.Ga., 306 
F.2d 119. 

Where a case is remanded to the 
distarict court for fiirther findings of 
fact, the court of appeals may (iirect 
that such findings be certified to it as 
a supplementa! record on appeal, and 
untfl such time it may retain Jurisdic- 
tion of the appeal^^-^* 

39.61. U.S.—Cross V. Pusky, C.A.Mo., 267 F.2d 824 
—U.S. V. Ucber. C.A.Mich., 299 F.2d 310-Pure 
OU Co. V. Superior Oil & Tire Co., C.A.Ky., 317 
F.2d 330. 

§ 301(6). Effect of Changes Pending 
Appeal 

Library References 
Federal Gourts <3=>924. 
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39.80, U.S.—Travriers Health Ass’n v. F.T.C, C.A.8, 
262 F.2d 241, vac. 80 S.Q. 717, 362 US. 293, 4 
L.Ed.2d 724, on remand 298 F.2d 820—Banco 
Nacional de Cuba v. Farr, CAN.Y., 383 F.2d 
166, cert. den. 88 S.a. 1038, 390 U.S. 956, 19 
L.Ed.2d 1151, reh. den. 88 S.a. 1406, 390 U.S. 
1037, 20 L.Ed.2d 298. 

40. U.S.—Parrish v. Board of Coin’rs of Alabama 
State Bar, 524 F.2d 98, on remand 533 F.2d 942, 
cert dea- 96 S.Ct 1685, 425 U.S. 944,48 L.Ed.2d 
188—U.S, V. Garrett, CAMiss., 571 F.2d 1323— 
Eastem Scientific Co, v. WxW Heerfarugg Instru¬ 
ments, Inc,, CA*R.I., 572 F.2d 883. cert, dcn. 99 
S.Ct 112, 439 U.S. 833, 58 LEd.2d 12g-Wil- 
Bams V. St. Joscf^ Hospital, CAIU., 629 F.2d 
448—Ruiz V. Estdle, CATex., 679 F.2d U15, 
am. in part, vac. in part on oth. grds. 688 F.2d 
266, cert. den. 103 S.CL 1438, 460 U.S. 1042, 75 
L.Ed.2d 795. 

In rc Cummins, Bkrtcy.App.CaL, 2D B.R. 652. 
405. U.S.—Pugh V. Rairnuater, CA.Fla., 572 F.2d 
1053, 

40wl0. U5.— Hawkes v. Intemal Reveaue Service, 

C. ATcnn., 467 F.2d 787, app. ^ler remand 507 
F.2d 481—Seals v. Qnarterly County Court of 
Madison County, Tenncssec, CA.Tean., 496 F.2d 
76, app. afier remand 526 F.2d 216, app. alter 
remand 562 F2d 390—Thompson v. Madison 
County Bd. of Ed., CXA.Miss., 496 F.2d 682. 

D.C.—In re Elmore, C.A., 382 F.2d 125, 127 U.S.App. 

D. C 176. 

40.15. U.S.—WUIiams v. Sin^ Co., C.A.Tena, 457 
F.2d 799—Advance Mach. Co. v. Consumer Prod- 
uct Safety Comraission, C.A.MiniL, 666 F.2d 1166. 

Slaughter v. Elkins, D.C.Va., 260 F.Supp. 835. 

40J5. U.S.—Bradlcy v. General Motors Corp., CA 
Tenn., 463 FJ2d 239, app. after remand 512 F.2d 
602—^Brewer v. School Bd. of Dty of Norfolk, 
Va.. CAVa. 500 F.2d 1129. 

Hendcrson v. S. C. Loveland Co., Inc., D.CFla., 
396 F.Supp. 658. 
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4055. U5.—^Watson v. Stynchombe, C.A.Ga., 504 
F.2d 393. 

D.C—Wiisoa V. Shultz, CA., 475 F.2d 997, 155 U.S. 
App.D.C. 4. 

40.40. US.—Bartolottt v. Liberty Mut. Ins. Ca, 
CAConn.. 411 F.Zd 115. 

41. U.S.—Merriweather v. Borson, CAGa., 439 F,2d 
1092. 


Rule inapplkable where no reliance on pricv 
decision 

U.S.—Church of Scientology of CaL v. Richardson, 
CA.CaL, 437 F.2d 214. 

4-15. U.S.—Gaito v, Strauss, CA-Pa., 368 F.2d 787, 
cert dcn. 87 S.a. 1173, 386 U.S 977. 18 L.Ed.2d 
139—Rodriguez v. Swank, C.AI1I., 496 F.2d 1110, 
cert den. 95 S.a. 151, 419 U.S. 885, 42 L.Ed.2d 
125. 

42. U.S.—Jarrctt v. Reser, CACaL, 426 F.2d 213. 

43. U.S.—Creamette Co. v. Merlino, CA, 289 F.2d 
569—Universal Underwriters Ins. Co. v. Warner, 
C.ANeb., 367 F.2d 866—Rossm v. Southern Un¬ 
ion Gas Co., CAN.M., 472 F.2d 707. 

D.C.—National Treasury Emp. Union v. Reagan, C.A., 
663 F.2d 239, 214 U.S.App.D.C 62. 
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44. U.S.—Wirtz v. Loca! Unicms 410, 410A 410B, 
and 410C, Intem. Unkm of Operating Engmeers, 
C.A.N.Y., 366 F.2d 438—Chacon v. Hodgson. 
C.A.Wis., 465 F.2d 307—Scott v. Jones, C.A.Tex., 
492 F.2d 130. 

Gulf Oil Corp. V. Simon, Em.App., 502 F.2d 
1154. 

445. U.S.—Moblard v. Kbppenstein, CA.Mich., 384 
F.2d 994—DeBremaecker v. Short, C.A.Tex., 433 
F.2d 733—Secunties and Exchange Conyoission v, 
Mick Stack Associates, Inc., C.A.Kan., 675 F.2d 
1148. 

D.C.—Distinti v. Cunningham, CA., 272 F.2d 528, 106 
U.S.App.D.C 299—In re Elmore, CA., 382 F2d 
125, 127 U.S.App.D.C. 176-Tinker Nat. Bank v. 
Union Sav. Bank of Long Island, C.A, 400 F.2d 
771, 130 U.S.A4jp.D.C 300. 

Stay on dismissal of appeal 

U.S.—Davis V. National Mortg. Corp., CAN.Y., 320 
F.2d 90. 

46.5. U.S.—Kittrell v. Blackwell, C.APa., 326 F.2d 
752. 

§ 301(7). Findings of Fact and Con- 
clusions of Law 

Library References 
Federal Courts «=>921. 

47.52. U.S.—Rural ElectriEcation Administration v. 
Central Louisiana Ekc. Co., C.ALa., 354 F.2d 
859, cert. den. 87 S.a. 34, 385 U.S. 815, 17 
L.Ed.2d 54, reh. den. 87 S.O. 388, 385 U.S. 964, 
17 L.Ed.2d 309—Hili York Corp. v. American 
Intem. Franchiscs, Inc., CAFIa., 448 F.2d 680— 
Alpha Distiibtttmg Co. of CaL, Inc. v. Jack Daniel 
DistiUeiy, Lem Motkw, Prt^., Inc., C.ACaL, 454 
R2d 442, app. after remand 493 F.2d 1355, cert. 
dcn. 95 S.a. 74, 419 U.S. 842, 42 LEd.2d 70. 

4754. U,S.—Peikins v. Standard Oil Co. (rf Cal., Or., 
89 S,Ct 1871, 395 U.S. 642. 23 L.Ed-2d 599, reh. 
den. 90 8.0. 36, 396 US. 871, 24 L.Ed.2d 126. 

47.58. U.S.—Dcgelos v. Fiddity & Cas. Co. of New 
York, CALa., 313 F.2d 809—Traylor v. U.S., 
CA-Ky., 396 F.2d 837, app. after ronand 418 
F.2d 262. 

47.60. U.S.—Mitchell v. Mitchell Tnick line, Inc., 
C.ATex., 286 F.2d 721—Woods Const Co. v. 
Vool Const. Co., CAOkl., 314 FJd 405. 
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41,66. U.& — Liston Zander Cre^t Ca v. U.S,, CA. 
Tex-, 276 F.2d 417—Menitt-Champman & Scott 
Corp. V. Pmnsytvania Tumpilu Commission, C A 
Pa., 387 F.2d 768. 

Does not drcumscnbe appellate review 

U.S.—^Kentucky Fried Oiicken Corp. v. Diversifted 
Packaging Qxp^ CAF1a„ 549 F.2d 368. 

47,74. U.S.—^Atkins v. Greenville Shipbuilding Corp., 
CA-Miss., 411 F.2d 279, cert den. 90 S-O. 105, 
396 U.S. 846, 24 L-EdJZd .96. 


§ 301(8). Afflrmance 

5150 US—Aga, Inc. v. Crosland, C.A.Ala., 459 
F.2d 1038, cert. dcn. 93 S.Q. 272, 409 U.S. 950. 
54 L.Ed.2d 221—Smith v. Young Men’s Christian 
Ass’n of Montgomery, Inc., C.A.Ala., 462 F.2d 
634. 

Case not sent back for entry of formal order 
U.S.— Kelly v. Greer, C.APa., 295 F.2d 18. 

Partial summary affirmance 

U5—Bames v. U.S., C.A.Pa., 678 F.2d 10. 

55.15. Time extended for good cause 

U.S.— N.L.R.B. V. ITT Telecommunications, C.A., 415 
F.2d 768. 

Time for filing motion waived 

U.S.—FMC Corp. v. Keizer Equipment Co., C.A.Mich., 

' 433 F.2d 654. 

g 301 ( 9 ). -Grounds for Affirm- 

ance 

Library References 
Federal Courts «=926-930. 

47.66. Matter of law 

D.C—Holtze V. Equitablc Life Assur. Soc, of U.S., 
CA, 548 F.2d 1037, 179 U.S.App.D.C. 82. 
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5550. U.S.—Anderson v, Wolff, C.A.Neb., 468 F.2d 
252—Whelan v. Peim Central Co., C.A.N.Y., 503 
F.2d 886—Darrow v. Southdown, Inc., C.A.Tex,, 
574 F.2d 1333, cert. den. 99 S.Ct. 574, 439 U.S. 
984, 58 L.Ed.2d 655. 

D.C—Mora v. McNamara, C.A., 387 F.2d 862, 128 
U.S.App.D.C. 297, cert. dcn. 88 S.a. 282, 389 U.S. 
934, 19 L.Ed. 287, reh. den. 88 S.a. 584, 389 U.S. 
1025, 19 L.Ed.2d 275. 

Ipjiinction 

(3) Other instanccs. 

U.S.—Packard Instrumcnt Co. v. ANS, Inc., C.A.N.Y., 
416 F.2d 943—Karpinski v. Resor, C.A.Pa., 419 
F.2d 531—Eastem Freight Ways, Inc. v. Local 
Union Na 707, Highway and Local Motor Freight 
Drivers, Dockmen and Helpers, C.A.N.Y,, 422 
F.2d 351—Kocn v. Long, CAMo,, 428 F.2d 876, 
cert. dcn. 91 S.D. 877, 401 U.S. 923, 27 L.Ed.2d 
827. 

Affirraance held proper 

(4) Other instanccs. 

U.S.—Jones v. Uris Sales Corp., CAN.Y., 373 F.2d 
644—01m’s Tue Service, Inc, v. U.S. Rubber Co., 
CAFIa., 382 F.2d 852. 

56. U.S.—Frank v. Volkswageijwerk, A.G. of West 
Gennany, CA.Pa., 522 F,2d 321. 

Compromise and settlement 
U5.—«chwartzman v. Tenneco Mfg. Co., CA^Dd., 375 
F.2d 123. 

565. U5.—Nichols v. Hartford Acc. & Indem. Co., 
C.ALa., 310 F.2d 704—U.S. v. Perry, CA.N.C, 

333 F.2d 1012, cert. d«i. 85 S.Ct. 73, 379 U.S. 
838, 13 L.Ed.2d 45—Gallegly v. White, CA.Va., 

334 F.2d 172. 

56.10. U.S.—Edmundson v. Hebcrt, C.ALa,, 329 
F,2d 627—American Motorists' Ink Co. v. Cohen, 
CAFIa., 358 F.2d 730— U.S. v. Moore, C.AVa., 
361 F.2d 494—Arasley v., West Virginia Radng 
Coomussioii, CAW.Va., 410 F.2d 393, cert. dea 
90 S.a. 963, 397 U.S. 945, 25 L.Ed.2d 127. 

56.15. U.S.—^McGraw-Edison Co. v. Central Trans¬ 
former Corp., CAArk., 308 F.Zd 70—Noel v. 
Linea Aeropostal Venezolana, C.A.N.Y., 318,F-2d 
710—Siragusa v. Travdodge Corp., C.A.Ala., 352 
F.2d 516. 

56.20. U.S.—Alfa-Lite v. U.S., CA.Miss., 338 F.Zd 
699—Economy v. Gardner, CATex., 396 F.Zd 
115. 

57. U.S.—Page v. BaUey, CATex., 290 F.2d 48^ 



36 CJS 173 


FEDERAL COURTS § 301(13) 

Page 1341 


page 1333 

57.5. U.S.—Stuyvesant Ins. Co. v. Krily, CA.N.Y., 
382 F.2d 991. 

58. U.S.—Routlcdge v. CIudtofF, C.A.Ohio, 286 F.2d 
249—Taddeo Coost & Leasing Corp. v. Cain 
Roofing & Sheet MetaL Inc., C.A.Ala., 344 F.2d 
95--D€nny v. Barber, CA.N.Y., 576 F.2d 465. 

58.5. U.S.—Ginsburg v. American Bar Ass’n, CA. 
m., 277 F.2d 801, cert den. 81 S.Ct 69, 364 U.S. 
829, 5 L.Ed.2d 57, rcmand den. 81 S.Ct TIQ, 364 
U.S. 907, 5 L.Ed.2d 223. 

59. U.S.—Smith V. State of Cal., CA.CaI., 336 F.2d 
530. 

60. Denial of iiuunction affirmed where hoii&> 
ing project substantially compUted 

U.S.—^North Avondalc Ndghborhood Ass’n v. Cincin¬ 
nati Metropolitan Housing Authority, C.A.Ohio, 
464 F.2d 486. 

61. U.S.—0’Brien v. Mctro-Goldwyn-Mayer, Inc., 
C.A.CaL, 319 F.2d 294—Imperial Cas. & Indem. 
Co. V. C. C. Lemonds Trucking Co., C.A.Fla., 330 
F.2d 609—Kletschka v. Drivcr, C.A.N.Y., 411 
F.2d 436. 

D.C.—Pulliam v. PuUiam, C.A., 478 F.2d 935, 156 
U.S.App.D.C. 25. 

Howard v. Ughtncr, App^ 214 A.2d 474, 9 
A.L.R.3d 513. 

Inbrief 

U.S.—Sulentich v. Intcrlake S.S. Co., CA.IU., 257 F.2d 
316, cert. den. 79 S.a. 125, 358 U.S. 885, 3 
L.Ed.2d 113, reh. den. 79 S.Ct 311, 358 U.S. 938, 3 
L.Ed.2d 310. 

62. U.S.—Lamb Enterprises, Inc. v. City of Toledo, 
C.A.Ohio, 437 F.2d 59. 

63. Absei^ bf essential finding 

U.S.—Retail Clerks Intcm, Ass’a, Local Unions Nos. 
128 and 633 v. Lion Diy Goods, Inc., CA.Ohio, 
341 F.2d 715. Cert den. 86 S,Ct 87, 382 U.S. 839, 
15 L.Ed.2d 81. 

633- U.S,—Uoyd v. Brown & Williamson Tobacco 
Corp., CA.Ga., 301 F.2d 32—Krumbolz v. Goff, 

C. A.Ky., 315 F.2d 575, reh., den. 318 F.2d 911. 

63.10. U.S.—Chicago & N.W. Ry, Co. v. Minnesota 
Transfer Ry. Co., C.AMinn., 371 F.2d 129—Re- 
liancc Nat. Life Ins. Co. v. Hacklcman, C.A.Or., 
372 F.2d 133. 

63.25. U.S.—Padfic Indem. Co. v. Broward Coynty, 
CA-Fla., 465 F,2d 99. 
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64.10. U.S.—lYIppolito V. ades Service Co,, C.A. 
N.Y., 374 F.2d 643—Koll v. Wayzata State Bank, 
CA.Minn., 397 F.2d 124—Tracking Unlimhed v. 
Califomia Motor Transport Co., C.A.CaL, 432 
F.2d 755, aJBBl. rcmd. 92 S,CL 609. 404 U5. 508, 
30 L.Ed.2d 642. 

D.C—Lodgc 1858, Am. Federatkm of . Government 
Emp. V. Paine, CA-, 436 F.2d 882, 141 U.SApp. 

D. C, 152. 

6430. U3.—^Drake B^eries, Inc. v.. Local 50, Am. 
Bakery & Confcctionary Works Intem., AFL- 
aO, CAN.Y., 294 F.2d 399, affd. 82 S.Ct 1346,. 
370 U.S. 254, 8 L.Ed. 474—Farrand Opdcal Co. v. 
U.S., CA.N.Y., 317 F.2d 875. 

Appeal retained for further proceedbiga not pre- 
yionaly reached 

U.S.—Farrand Optical Cb. v. U.S., C.A.N.Y., 317 F2d 
875. 

Affirmance with leave to seek fur¬ 
ther relief has been made in other in- 
stances.^^ 

6430. Temporary ipjimctioii order 

U.S.—Beediwood Music Corp. v. Vee Jay Records, 
Inc., CAN.Y., 328 F.2d 728. 


§ 301(10). -Effect of Affirm- 

ance 

Library References 
Federal Courts <^9S0. 

65. V.S.—US. v. Leary, CAConn., 330 F.2d 497, 
cert. den. 85 S.Q- 72. 379 U.S. 837, 13 L.Ed.2d 
44—Pendkton v. Rriiaoce Ins. Cb., C.A.La., 360 
F.2d 167—Scese v. Volkswagenwerk, A.G., C.A. 
NJ., 679 F.2d 336. 

Affirmance by eqnally divided conrt 

U.S.—Berlin v. EC. Publications, Inc.. C A.N.Y.. 329 
F.2d 541, 9 A.L.R.3d 612, cert den. 85 S.Ct 46, 
379 U.S, 822, 13 L.Ed.2d 33. 

Recognidon of ret^tion of jnrisdicdon by dis- 
trict conrt 

U.S.—Uyton v. Sclb Mfg. Co., D-CMo., 244 F.Supp. . 
178, affd., CA, 359 F.2d 715, cert den. 87 S.Ct 
288, 385 U.S. 919, 17 L.Ed.2d 211, reh. den. 87 
S.Ct 701, 385 U.S. 1021. 17 L.Ed.2d 560. 

Otiier issne rendered moot 
U.S.—^Bassis v. Universal Lines, S.A., C.AN.Y., 436 
F.2d 64. 
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683. U.S.-Stcwart v. U.S., CAIdaho, 620 F.2d 740. 
68.15. U.S.—Curtis v. A Garda y Cia., Ltda., C.A 
Pa., 272 F.2d 235. 85 AL.R.2d 1186. 

69. U.S.—Colorado & W. Ry. Co. v. Colorado & S. 
Ry. Co.. CAColo.. 469 F:2d 483. 

Long Island R. Co. v. New York Ont. R. Co., 
D.C.N.Y., 26 F.R.D- 145. 

693. U.S.—Securitics and Exchange Commission v. 
Farm & Home Agcncy, Inc., CA.Ind., 270 F.2d 
891, cert. den. 80 S.Q. 612, 362 U.S. 903, 4 
L.Ed.2d 555. 

§ 301(11). -Conditional Affurm- 

ance; Remittitur 

Library References 
Federal Courts <s»920. 

71. U.S.—^AchiUes v. New En^and Trec Expcrt Co., 
CAVt, 369 F.2d 72—Lanfranconi v. Tidewatcr 
Oil Co.. CAVt, 376 F.2d 91, cert. den. 88 S.Q. 
334, 389 U.S. 951, 19 EEd.2d 361—Lcbrecht v. 
Bcthlehem Steel Corp., CA.N.Y., 402 F.2d 585, 
37 A.L.R.3d 1072—Wbeatley v. Ford, CAN.Y., 
679 F.2d 1037. 

Error held not cnrable by jemitdtur 
U.S.—^Bankers Life & Cas. Co. v. Kirtley, CA.Iowa, 
307 F.2d 418. 

page 1336 

713. U.S.—^Allied Materials Corp. v. Superior Prod¬ 
ucts Co., Inc., CAOkl. 620 F.2d 224. 

73. U.S.—Glaicr v. Glazcr, D.CLa., 274 F.Supp. 471. 
D.C—Yost V. Sauter, CA, 420 F.2d 79, 136 U.SApp. 

D.C. 237- 

74, D.C—Taylor v. Washingtcm Tenninal Co., C.A, 
409 F.2d[ 145, 133 U3Aw)J>.C 110, ocrt den. 90 
S.Ct 93, 396 U3. 835, 24 L,Ed.2d 85, on remand 
308 F.Supp. 1152. 

743. U3.—SMogleton v. Armor Vdvrt Corp., CA. 
Ga., 621 F.2d 180. 

7630, U3.—^Arqold v, Eastem Air lines, Inc», CA. 
N.C, 681 F3d 186, cert den, l03 S.a. 1801, 460 
U.S. 1102, 76 L.Ed.2d 366, on reh. CA, 712 F.2d 
899, cert den. 104 S.a. 703, 464 U.S. 1040, 79 
EEd.2d 168. 

§ 301(12). —^ Renderingr Final 
Judgmei^t or Directing 
Further Proceedingfs 

Library Rrferences 
Federal Courts «=»926, 927. 
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81. U.S.—Morton v, Browne, C-APuerto Rk», 438 
F.2d 1205—Marston v. Red River Levee and 
Drainage Dist, C.A.La., 632 F.2d 466. 

813. U.S.—Whitelock v. Leathennan, C.AC 0 I 0 ., 460 
F.2d 507. 

81.10. U.S,—Moviecdor Timited v. Eastma n Kodak 
Co., CA.N.Y., 288 F.2d 80, 90 AL.R.2d 252, 
cert den. 82 S.Q. 39, 368 U.S. 821, 7 LEd.2d 26. 

So also, the court of appeals may, on 
affirming a judgment which denies an 
injunction, order the issuance of an 
injunction to maintain the status 
quo.*'-^ 

81.20. Pending suit for iiganction in state 
conrt 

U.S.—Milk Drivers and Dairy Emp. Union Local No. 
338 V. Dairyraen's Leagoe Co-op. Ass’n, CAN.Y., 
304 F.2d 913. 

82. U.S.—Asher v. Harrington, C.AWis., 461 F.2d 
890. 

§ 301(13). Modification 
Library References 
Federal Courts «=»931. 
pi^e 1338 

87.50. U.S-—(joland v. Central Intelligence Agency, 
C.A., 607 F.2d 339, 197 U.S.App.D.C. 25, cert. 
den. 100 S.Q. 1312,445 U.S. 927, 63 L.Ed.2d 759. 

88 . U.S.—Provident Tradesmens Bank & Trust Co. v. 
Patterson, Pa., 88 S.Ct 733, 390 U.S. 102, 19 
L.Ed.2d 936, on remand, CA., 411 F.2d 88—Ven- 
Fuel, Inc. v. Department of the Treasury, C.A. 
Fla., 673 F.2d 1194. ' 

IJmited modification 

U.S.—U.S. v. Erdner, CA.NJ., 422 F.2d 835. 

89. U.S. — Green v. Santa Fe Industries, Inc., C,A. 
N.Y., 562 F.2d 4. 
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5K). U.S.^—Blaney v. Florida Nat Bank at Orlando, 
C.A.Fla., 357 F.2d 27. 

Predse legal condnsions 

U.S.—^American Oil Co. v. Hait, CA.FUu, 356 F.2d 
657, 27 A,L.R-3d 658. 

page 1340 

97. US. —Cbll^ of Virgin Ishmds v. Vkex M%. Co., 
CA Virgin Islands, 393 F.2d 481. 

99. U.S.—Ronsick v. Phariss, C.A.Kai>sas, 286 F.2d 
316—Greybooad Lines, Inc. v, City cf (^i^ago# 
CAIU., 398 F.2d 36. 

1341 

6, U.S.—Stringet v. DQgtf, CA.C 0 I 0 ., 313 F.2d 536 
—Simpson v. U.S., C.A.Tex.. 322 F.2d 688—DeV- 
iUiers v. Atlas Corp;, CAN.M., 360 F.2d 292, 

Rediiction of amouiit held imaatfaoiized 

(3) In absence of showing that damage award dupU- 
ca^ exp«n^ items. 

CS,-Cates v. U.S., CA-Fla,, 451 F.2d 411. 

7J5. U.S.—Motgan v, Dmi & Bradstreet, Inc., C.A. 

■ Fla., 421 F.2d 1241. 

10.5. OAer cases inrolving modification to 
provide interest on jndgmoits 

U.S,—US. V. Wdls, CATex., 337 F.2d 615. * 

11, UJS.—M^cing Eqmpment Co, v. Fhiladelpiiia 
Gcar, Inc.» CAPa., 436 F.2d 1308—State of 
Wf^ V, Cbntral Contracton Ass’n, CAV^ashu, 
453 F.2d 383—American News Ca v. Lada^ CA 
Mich., 454 F,2d 1237—Hodgson v. First Federal 
Sav. & Loan Ass’n of Broward Cbunty, Fla., 
CA.Fla., 455 F.2d 818. 

D.C-Cefelo V. Moffett CA, 449 F.2d 1193, 146 
U.S.App.D.C 117. 
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§ 301(14). Reyersai 
Library References 
Federal Courts ^932, 933. 

page 1342 

1230. U.S.—Camenm v. E. M. Adams & Co., C.A. 
Or., 547 F.2d 473. 

1235. U.S—Dd Rey Air v. Expressway Airpark, 
Inc.. CAjOU., 468 F.2d 187—Pcttway v. Ameri¬ 
can Cftst Iron Pipe Co., CAAla., 576 F.2d 1157, 
ren. den. 581 F.2d 267, cert. den. 99 S.Ct. 1020, 
439 U.S. 1115, 59 L.Ed.2d 74. app. after remand 
CjA. 681 F.2d 1259, and 721 F.2d 315, ccrt. den. 
104 S.a. 3515, ccrt. dism. 104 S.Ct. 3526—Dan¬ 
iels V. Bilbrcath, CA.Okl., 668 F.2d 477. 

D.C—Toregas v. Susser, C.A., 290 F.2d 368. 110 U.S. 
App.D.C 177—Nader v. Volpe, C.A., 466 F.2d 
261, 151 U.S.App.D.C 90. 

Rerersal refused 

U.S.—Astro Cinema Corp. v. Mackell, C.A.N.Y., 422 
F.2d 293. 

13. U.S-—OfaieU V. Carapben Soup Co.. C.A.OkJ., 623 
F.2d 668. 

13.10. U.S.—Stone v. Egeler, CA.N.D.. 506 F.2d 
287. 

13.15. D.C.—Natural Resources Defense Council, 
Inc V. Morton, CA,, 458 F.2d 827, 148 U.S.App. 
D.C. 5. 

Snnmiary disposition hdd Bot jostified 

U.S.—Jones v. Caddo Parish School Bd., C-ALa., 392 
F.2d 721. 

D.C.—Committee for Nuckar ResponsilMlity, Inc. v. 
Seaborg, CA., 463 F.2d 796, 149 U.S,App.D.C 
393. 

Snouiiary reversal wairanted 
D.C.—^Vietaam Veterans Against The War/Winter Sol- 
dier Organization v. Mortem, CA., 506 F.2d 53, 
164 U.S.App.D.C 391. 

§ 301(15). -Grounds 

Library References 
Federal (Dourts «s»932, 933. 

14. U.S.—^Pettway v. American Cast Irem Pipe Co.,. 
CAAk., 576 F.2d 1157, reh. den. 581 F.2d 267, 
cert. den. 99 S.O. 1020,439 U.S. 1115, 59 L.EcL2d 
74, app. after remand CA, 681 F.2d 1259, and 
721 F.2d 315, cert den. 104 S.O. 3515, 82 
L.Ed.2d 824, cert Ssm. 104 S.a. 3526. 

King-Sedtey Thermos Co. v. Aladdin Industries, 
Inc, CA<2oim., 418 F.2d 31, on remand, D.C, 
320F.Supp. 1156. 

Rcfcrsal for mootness as not determmiiig pro- 
priety 

U.S.—St Louis-San Franedseo Ry. Co. v. Railroad 
Yardmasters of America, AFLM2IO, CA-Tex., 347 
F.2d 983—Tyson v. Cazes, CA-La., 363 F.2d 742. 
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18.10. U.S.—Kelly v. Page, CA.Ga^ 335 F.2d 114. 
D.C—(Quaker Aetion Group V. Hickd, C.A., 429 F.2d 

185, 139 U.S.App.D.C. 1, after reniand 460 
F.2d 854, 148 U.S.App.D.C. 346, on remd. 362 
F.2d 1161, affii in part, remd. in part 516 FJd 
717, ai^. after remand 559 F.2d 716, 182 U.S.App. 
D.C95. 

19. U.S.—Swanner v. U.S., CAAla., 406 F2d 716, 
on remand 309 F.Supp. 1183—Petition of U.S. 
Steel Corp., CAOhio, 436 F.2d 1256, cert den. 
91 S.Ct 1649, 1660, 1665, 402 U.S. 987, 29 
L.Ed.2d 153, reh. den. 91 S.Ct 2227, 403 U.S. 
924, 29 LEd.2d 703, and 91 S.Q. 2247. 403 U.S. 
940, 29 L.Ed2d 720, app. after remand 479 F.2d 
489, cert. den. 94 S.Q, 71, 414 U.S. 859, 38 
L.Ed.2d 110. 

193. U.S.—Wirtz V. Inlcmatipnal Harvester Co., 
CA.Tex., 331 F.2d 462. ccrt dem S5 S.Ct 36. 


21. U.S.—Council <rf Federated Organizations v. 
Mize, C.AMiss., 339 F.2d 898—Davis v. Opera- 
tion Anrigo, Inc., CA.Wyo., 378 F.2d 101. 

23. U S.—Reeves v. City of Jackson, Miss., CAMiss., 
608 F.2d 644. 

23,5. U S —ComnKmwealth Ins. Co. of N.Y. v. O. 

Henry Tent & Awning Co., C.A.ni., 273 F.2d 163. 
27. U.S.—Connecticut Fire Ins. Co. v. Ferrara, CA 
Mo., 277 F.2d 388, ccrt den. 81 S.Ct 231, 364 

U. S. 903, 5 L.Ed.2d 195—Wiseman v. Sinclair 
Refining Co., C.AN.Y, 290 F.2d 818, cert. den. 
82 S.Ct. 63, 368 U.S. 837, 7 LEd.2d 37—Simpson 

V. SkeUy Oil Co., CAIowa., 371 F.2d 563. 
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32. Absence of necessary party 

(3) Other mstanoes. 

U.S.—Gorsuch v. Fireman’s Fund Ins. Co., CAAriz., 
360 F.2d 23. 

34. U.S.—Schaeper v. Edwards, CAOhio, 306 F.2d 
175. 

§ 301(16).-Technical, For- 

mal, or Trivial Defects 
or Errors 

Library References 
Federal Courts <s=»932, 933. 

36. U.S.—Bryan v. Kerahaw, CATex., 366 F.2d 497, 
cert den. 87 S.Ct 1030, 386 U.S. 959, 18 L.Ed.2d 
108—^Bums V. Massachusetts Institute of Technol¬ 
ogy, C.A.Mass., 394 F,2d 416—Panis v. St. Johns- 
bury Trucking Co., C.A.Vt., 395 F.2d 543. 
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38. VS. —U.S. V. Northside Realty Associates, Inc., 
CAGa., 474 F.2d 1164. App, after remand 501 
F.2d 181, reh. den, 518 F.2d 884, cert. den. 96 
S.Ct. 1483, 424 U.S. 977, 47 L.Ed.2d 747, reh. 
den, 96 SXJt 2192, 425 U.S. 985, 48 LEd.2d 810. 

45. Variance 

U.S. —DeKorwid v, First Nat. Bank of Chicago, C.A. 
ni., 318 F.2d 176, cert, den. 84 S-Q. 266, 375 U.S. 
922, 11 L.EdL2d 165. 
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55. U.S.—GeOTge v. U,S., CAIIL, 295 F2d 310. 

56. U.S.—Tracy v. Baker, CAHaivaii, 282 F.2d 431. 

§ 301(17).-Amount or Ex- 

tent of Recovery 

Library References 

Federal Courts «=932, 933. 

64. U.S.—Bank of Utah v. Commcrcial Sec. Bank, 
CA.Utah, 369 F.2d 19. cert. den. 87 S.Ct 1374, 
386 U.S. 1018, 18 L.Ed.2d 456. 
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66, U.S.—Wicks v. Henken, CAN.Y., 378 F.2d 395. 
69. U.S.—Schaeper v. Edwards, CAOhio, 306 F.2d 
175—Indust^ Devdopment Bd. of Town cf Sec- 
tioa. Ala. v. Fuqua Industries, Ino, 523 F.2d 1226. 

71, U.S.-^NBO Industries Treadway Cbmpanies, Inc. 
V. Brunswick Corp., C.A.NJ., 523 F.2d 262, vac. 
97 S.Ct 69a 429 UJS. 477, 50 LEd.2d 701, ccrt 
den. 97 S.Q. 1099, 429 U.S. 1090,51 L.Ed.2d 535. 

§ 301(18). -Scope and Extent of 

Reli^ in General 

Library References 
Federal Courts <s=»932, 933. 

72. U.S.—W.RB. Corp. v. Geer, CATex., 313 F.2d 
750. 

Attorneys’ fee award rev&rsed 
U.S.—Spectroftige Oup. v. Beckmfm Instnunents Inc., 
C.A.FhL, 575 F.2d 256, xeh. den. 582 F2d 41, two 


cases. Cert den. 99 S.Ct 1289, 440 U.S. 939, 59 
L.Ed.2d 499. 

73^ D.C._Hynning v. Partridge, CA., 359 F.2d 271, 

123 U.S.App.D.C. 287, cert den. 87 S.Ct. 232, 385 
U.S. 922. 17 LEd.2d 145. 

74. U.S.—Smith V. North CaroUna State Bd. of Ed., 
CAN.C., 444 F.2d 6—Wulp v. Corcoran, CA 
Mass., 454 F.2d 826. 

75. U.S.—Pappas V. Moss, C.AN.J., 393 F.2d 865, on 
remand 303 F.Supp. 1257. 
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78 , U.S.—W. H. Elliott & Sons Co. v. E. & F. King & 
Co., C.A.N.H., 291 F.2d 79—Magee v. Nelson, 
C.AC:al., 400 F.2d 393. 

785. D.C— Edroonds, Inc. v. Vojka, CA.. 332 F.2d 
309. 118 U.S.App.D.C. 109. 

Nonappealing party 

U.S.—Hegger v. Green, C.A.N.Y., 646 F.2d 22. 

§ 301(19). -Rendering or Order- 

ing Final Judgment 

Library References 
Federal Courts «=934. 

7950. U.S.—^Altec, Inc. v. FWD Cprp., CA.Ala., 
399 F.2d 860—Trans World Airlines, Inc. v. 
Hughes, C.A.N.Y., 449 F.2d 51, revd. on oth. 
grds. 93 S.Ct. 647, 409 U.S. 363, 34 L.Ed.2d 577, 
reh. den. 93 S.Ct. 1434, 1435, 410 U.S. 975, 35 
L.Ed.2d 707, on remand, D.C., 359 F.Supp. 783. 
80. U.S.—Carroll v. American Federation of Musi- 
. cians of U.S. and Canada, C.A.N.Y., 310 F.2d 
325. 

82. US.—Duke v. Sun Oil Co., C.A,Tex., 323 F.2d 
518. 

83. Remand for clearer statement of position 

D.C.—F.T.C. V. Atlantic Richfield Co., C.A., 567 F.2d 

96, 185 U.S.App.D.C. 229. 

page 1349 

845. U.S.—Walker v. State of Ga., C.A.Ga., 417 
■F.2d 1. 

D.C—Gulf Oil Corp. V. Rced, CA., 334 F.2d 960, 118 
U.S.App.D.C 212. 

Summary Indgment 

U.S.—Morgan Goaranty Trust Co, of New Yoric v. 

Martin, CAIll., 466 F.2d 593. 

85. U5,—Hudak v. Economic Research Analysts, 

l nc. , CA.Fla., 499 F.2d 996, cert. den. 95 S.Q. 
805, 419 U.S. 1122, 42 LEd.2d 821. 

Monday v. U.S., D.C.Wis,, 342 F.Supp. 1271, 
affd., CA, 478 F.2d 1404, two cases, ccrt. den. 94 
S.Ct 233, 414 U5 910, 38 L.pd,2d 148. 

D.C—Morgan v. Garris, CA, 307 F.2d 179, 113 U.S. 
AppJD.C 222'—Ingalls v. Brown, C.A., 377 F.2d 
151,-126 U.S.App.D.C 266. 

86i U.S.—^First Nat Bank in Yonkcrs v. Maryland 
Cas. Co., CA.N.Y., 290 F.2d 246. 

87. U5.—Black Warrior Elee. Membership Corp. v. 
Misrissrppi Power Ca, CA.Ala., 413 F.2d 1221. 

88. U.S.—American State Bank v. U.S., C.A.Wts., 279 
F.2d 585, cert den. 81 S.Ct 170, 364 U.S. 881, 5 
L.Ed.2dl03. 

891 U.S.—Vera Cruz v. <2hcsapcakc & O.R.R. CA. 

l nd. , 312 F.2d 330, cert. den. 84 S.Q. 44, 375 U.S. 
813, 11 L.Ed-2d 49—^Hurwitz v. Directors Guild 
of American. Ipc., QAN.Y., 364 F.2d 67, cert. 
den. 87 S.Q. 508, 385 U.S. 971, 17 L.Ed.2d 435. 

Spggest form of order or decree 
U.S.—U.S. V. Ward, C.A.La., 349 F.2d 795, reh. 352 
F.2d 329—U.S. V. Palmer, CALa., 356 F.2d 951. 

page 1350 

90. U.S,—McAIccr v. McNally Pittsburg Mfg. Co., 
C.A.Pa., 329 F.2d 273. 

D.C—Kosty V.. Lcwis,-CA, 319 F.2d 744, 115 U.S. 
AppJD.C 343, cert den. 84 S.Ct 482, 375 U.S. 
964, 11 L.Ed.2d 414. 



36 CJS 175 


91. D.C.—Nozet V. District of Columbia, C.A-, 300 
F.2d 735, 112 U.SApp.D.C. 143—Dctroit Fire 
Fighters Ass% Local No. 344, I.A.F.F. v. Dixon, 
C.A.Mich., 572 F.2d 557. 

93.10. U.S.—^Fehringcr v. Blucbcanl’s Castle, Inc., 
CA-Virgin Islands, 430 F.2d 426. 

95. U.S.—lacurci v. Lummus Co., N.Y., 87 S.Ct 

1423, 387 U.S. 86, 18 L.£d.2d 581—Fehringer v, 
Bludj€ard’s Castle, Inc., C.A.Virgin 430 

F.2d 426. 

96. U.S.—U.S. V. Duke, C.A.Miss., 332 F.2d 759— 
Yeager v. J. R. Christ Co., C.A.Pa., 364 F.2d 96. 

99. No inflexible rnle proscribing for 

defendant 

U.S.—Ncely v. Martin K. Eby Const Co.. Colo., 87 
S.a. 1072, 386 U.S. 317, 18 L.Ed.2d 75, reh. den. 
87 S.Q. 1366, 386 U.S. 1027, 18 L.Ed.2d 471. 

Diq[K)sition of issnes and tennination of litiga- 
tion 

U.S.—Neely v, Martin K. Eby Const. Co., Cob., 87 
S.Ct. 1072, 386 U.S. 317, 18 L.Ed.2d 75, reh. den. 
87 S.Ct 1366, 386 U.S. 1027, 18 L,Ed.2d 471. 

page 1351 

2.5. U.S.—Bardin v. Mondon, C.A.N.Y., 298 F.2d 
235. 

2.15, U.S.—Necly v. Martin K. Eby Const. Co., 
Colo., 87 S.Ct. 1072, 386 U.S. 317, 18 LEd.2d 75, 
reh. den. 87 S.Ct. 1366, 386 U.S. 1027, 18 L.Ed.2d 
471. 

2JS0. U.S.—Chicago, R.I. & P.R. Co. y. Brecken- 
ridge, C.A.Iowa, 333 F.2d 990—OUveras v. Amer¬ 
ican Export Isbrandtsen Lines, Inc., C.A.N.Y., 431 
F.2d 814. 

2.25. U.S.—Gebhard v. Royce Aluminum Corp., 296 
F.2d 17—Oliveras v. American Export Isbnmdtsen 
Lines, Inc., C.A.N.Y., 431 F.2d 814. 

page 1352 

2.30. U.S.—Neely v. Martin K. Eby Const. Co., 
Colo., 87 S.a. 1072. 386 U.S. 317,18 LEd.2d 75, 
reh. den. 87 S.Ct 1366, 386 U.S. 1027, 18 L.Ed.2d 
471. 

Horres V, Great Lakes Press Corp., C.A.N.Y., 
679 F.2d 1023, cert. den. 103 S.a 452, 459 U.S. 
1038, 74 L.Ed.2d 605. 

5. D.C.—Bennett v. D.C. Transit System, Inc., CA., 
298 F.2d 325, 111 U.S.App.D.C 411. 

page 1353 

Other matters with respect to disposi¬ 
tiori of appeal on denial of judgment 
n.o.v. have been eonsidered.^^^ 

6.15. U.S.—Ncely v. Martin K. Eby Const Co., 
Colo., 87 S.a 1072, 386 U.S. 317, 18 L.Ed.2d 75, 
reh. den. 87 S,a 1366 386 U.S. 1027, 18 L.Ed.2d 
471—U.S. for Use of Acme Granite & Tde Co. v. 
F, D. Rich Co„ C.A.WasL, 437 F.2d 549, op. 
adhered to, reh. den. 441 F.2d 1143, cert dem 92 
S.a 48, two cases, 404 UA 823, 30 L.Ed.2d 51, 
app. aft^ remand 520 F.2d 886. 

7. U.S.—Hansen v, Fiiestone Tire & Rubber Co., 
CA.Mbh., 276 F.2d 254. 

10. U.S.—Davis v. Board of School Com’rs of Mobile 
Coun^, Ala-,, CA.Ala., 322 FTd 356, cert dea, 
84 S.a 170, 375 U.S. 894, 11 L.Ed.2d 123, reh. 
den. 84 S.Ct 656, 376 U.S. 928, 11 LEd.2d 628. 

IL U.S.—Gautreaux v. Romney* CABI., 448 F.2d 
731. 

page 1354 

12. U.S.—Susquehanna Corp. v. Pan Am. Sulphur 
Co., CATex., 423 F.2d 1075—Engelman v. Cahn, 
CA.N.Y., 425 F.2d 954, cert. den. 90 S.(X 1238, 
397 U.S. 1009, 25 LEd.2d 422. 

13. U.S.—Hcctronb Spedalty Co. v. International 
Controb arp., CA.N.Y., 409 F.2d 937. 

14.10. U.S.—^U.S, V. Harrisoo aunty, Miss., CA. 
Miss., 414 F.2d 784, cert. den. 90 S.a 925, 397 
U.S, 918, 25 L.Ed.2d 99, app. after remand 445 


FEDERAL COURTS § 301(26) 

Page 1359 


F.2d 276, app. after remand 463 F2d 1328—Arm- 
our & a. V. Scott, CJLPa., 438 F.2d 354. 
Relief ordered 

U.S.—^Tri-State Geneiation &. Transmission Ass’n v. 
Public Service Ccwnmission of Wyo., C.AWyo., 412 
F.2d 115, cert den. 90 S.Ct 1348. 397 U.S. 1043, 
25 L.Ed.2d 654. 

§ 301(20).-Want of Juris- 

diction of Lower Court 

Library References 
Federal Courts «=^934. 

15.50. U.S.—Bond v. Doig, D.C.NJ., 433 F.Supp. 
243. 

page 1355 

16. U.S.—Lathan v. Baltimorc & O.R. Co., C.A.N.Y., 
274 F.2d 507. 

17.5. Insnffidatt all^ations of diversity of 

ririrrrnahip 

U.S —Garda v. Bernabe, C.A.Puerto Rico, 288 F.2d 60. 

19. U.S.—Hunt V. Local Bd. No. 197, C.APa., 438 
F.2d 1128. 

§ 301(21).-Insui^cient 

Cause of Aetion or Suf¬ 
ficient Defense 

Library References 
Federal Courts «=>934. 

20. U.S.—^Hurwitz v. Directors Guild ct America, 
Inc, CAN.Y., 364 F.2d 67, cert. den. 87 S.Ct. 
508, 385 U.S. 971, 17 L.Ed.2d 435. 

page 1356 

24. U.S.—Friarton Estates Corp. v, Gty of New 
York, C.AN.Y, 681 F.2d 150. 

2A5. U.S.-Stein v. Oshinsky, CAN.Y., 348 F.2d 
999, cert. den. 86 S.a 435, 382 U.S. 957, 15 
LEd2d 361. 

25. U.S.—U.S. V. West Gidf Maritime Ass’n, CA. 
Tex., 460 F.2d 1231—^Mcrkey v. Board of R^ents 
of State of Fla., CAFla., 493 F.2d 790, reh. den. 
496 F.2d 878—DeSmone v. Linford, CA.Ga., 494 
F.2d 1186. 

25.5. D.C— ^Reiter v. Umvcrsal Marion Corp., C.A., 
273 F.2d 820, 107 U.S.App.D.C 6. 

§ 301(22).-- Sufficient 

Cause of Aetion and In- 
sufficient Defense 

Library References 
Federal Courts «=>934. 

26. U,S.—Kirkland v. Wallace, CA.Ala., 403 F.2d 
413. 

§ 301(20). -Orderingr New Trial 

or Other Proceeding in 
Lower Court 

Library Referaices 
Federal Courts «=>943-947. 
page 1357 

34.50. U.S.—Ctaiice v. District Directpr of Internal 
Revenue Service; CA, 457 F.2d 1011—BHzaid v. 
Fiddin& CAMass., 572 F.2d 13, on remand, 
D.C, 454 FSupp. 318, affd., CA, 601 F,2d 1217 
—Hotse V. VCto Sakty Appliances Co., Q Aldar 
bo, 513 F.2d 609, cert den. 99 S.a 182,439 U.S. 
862, 58 I,Ed.2d 171—Continental Oil Co. v. State 
of Okl. ex rei. Oklahoma Emjdoymoit Sec. am- 
missioa, CACMd., 574 F.2d 1016—Potomac Hec, 
Power Co. v. Fugate, CAYa., 574 F.2d 1163— 
Putaturo V. Ctook, CATex.. 653 F.2d 1027— 
Matter of Fashion Optbal, Ltd., C.A.Okl., 653 

. F.2d 1385—Royal v. Missouri Hi^way and 


Transp (bmmission, CAMo., 665 F.2d 159. On 
remand, D.C, 549 FSupp. 681, affd. CA, 714 
F.2d 867—Blakc v. Hali, CAMass., 668 F.2d 52, 
cert. den. 102 S.a 2257, 456 U.S. 983,72 LEd.2d 
862. 

D.C.—Hannah v. U.S, CAD.C., 410 F.2d 1049, 133 
U.SAppD.C 350—Moody v. Internal Revenue 
Service, CA.. 654 F.2d 795. 210 U.S.App.D.C. 80, 
on remand, D.C., 527 FSuih>- 535, affd. in part 
remd. in part CA, 682 F.2d 266, 221 U.S.App. 
D.C 11. 

p^ 1358 

35. US.—Pullman-Standard v. Swint Ala., 102 S.a 
1781, 456 U.S. 273, 72 L.Ed.2d 66, on remand, 
CA, 692 F.2d 1031. 

Ault v. Holmes, CAKy., 506 F.2d 288—Dim- 
mitt Agri Industries, Inc. v. CPC intern. Inc., 
CATex, 679 F.2d 516, cert den. 103 S.a 1770, 
two cases, 460 U.S. 1082, 76 L.Ed.2d 344. 

D.C.—GouW, Inc. v. Chafee, CA, 450 F-2d 667, 146 
U.S.App.D.C 206. 

Reconsideration in Ugbt of court of appeals 
opinion 

U.S.—Alexander v. Aero Lodge Na 735, Intem. Ass’n 
of Machinists and Acrospace Woricers, AFL-CIO, 
C.A.Tenn, 565 F.2d 1364, cert den. 98 S.a 2849, 
436 U.S. 946. 56 LEd.2d 787. 

Nev.—Greear v. Greear, C.A.Nev., 303 F.2d 893. 

Issnance of injunction 

U.S.—Goldberg v. CockreU, CAMiss., 303 F.2d 811. 
Reconsideration in Ught of state court’s linal 
resolution of issue 

U.S.—Carpa, Inc. v. Ward Foods, Inc., CATex., 567 
F.2d 1316. 

Remand to proceed under Gvil Rigbts Act 

U.S.—Lister v. Commissioners Court, Navarro Cbunty, 
CA.Tex, 566 FJd 490. 

Exhaustion of administratiTe remedies 

U.S.—Clary v. U.S, CATex, 566 F.2d 529. 

Remand upon change in law or faets 

U.S.—Concerned Otizens of Vicksburg v. Sifls, CA 
Miss., 567 F2d 646. 

Reconsidemtion in li^t of Sopreme Conrt ded- 
sion 

U.S.—^Tld V. Lykes Bros. S.S. arp., CALa., 665 
F.2d 519, on remand D.C, 595 F.Supp. 313, affd. 
CA., 734 F.2d 1124—^Washington v. Fmlay, CA. 
S.C. 664 F.2d 913. cert. den. 102 S.a 2933. 457 
U.S. 1120, 73 I,Ed.2d 1333. 

35. U.S.—W.R.B. Corp. v. Geer, C.ATex, 313 F.2d 
750. 

37. U.S.— ^Burke v, Gateway Clipper, Inc, CAPa.. 
441 F.2d 946. 

D.C.—^Kumcnthal v. Blumenthal, CA, 274 F.2d 751, 
107 U.S.App.D.C 93, app. aHowing, 155 A.2d 
525—^Rolnii^ v. Diamt^ Housing CA, 
463 F.2d 853, 150 U.SApp.D,C 17. 

New trial before anodier jud^ 

U.S.—^Tanner Motor Livery, Limited v. Avis, Inc., CA 
Cal., 316 F.2d 804, cert den. 84 S.a 59, 375 U.S. 
821, 11 LEd.2d 55—HaverhiB Gazette a. v. Un- 
bn Leader arp, CA-Mass., 333 FTd 798, motion 
den.. 333 F2d 808, cert den. 85 S.a 329, 379 U.S. 
931, 13 L.Ed.2d 343, rdt dea. 85 S.a 645, 379 
U.S. 984, 13 lJBd.2d 578. 

New trial b^ore another jndge not warranted 

U.S.—Kerr v. Shanks, CACal, 466 F.2d 1271. 

pi^e 13^ 

38. U.S.—^Horton v. Orange aunty Bd. of Ed., C.A 
N.C, 464 F.2d 536. 

Erideice in record pointing in one directicMi 
ottly 

D.C—Kosty V. Lewis, CA, 319 F.2d 744, 115 U.S. 
ApixD.C. 343, cert. den. 84 S.a. 482. 375 U.S. 
964> 11 LEd2d 414. 

Issnance of iniiiinction 

U.S.—GoWbcrg v. Mathews, C.AMiss., 303 F.2d 814. 



36 CJS 176 


§ 301(26) FEDERAL COURTS 

Page 13S9 

3S.5. U.S-—Lun<fcen v. Ccwidncr, CA.Minn., 356 Cosstitlltional qiiesticms 


F.2d 169. 

^10. U.S.—Dwyer v. Sowray-Vacuum Oil Co., CA. 
N.Y., 276 F.2d 653. 

§ 301(27).-Nature and Ex- 

tent and Proceedings 
Ordered 

Library References 
Federal CJourts «=»943-947. 

42.50. U.S.—Ernst and Emt v. U.S. Dfet Court for 
Southern Dist, of Tex.. CA.T«., 439 F.2d 1288, 
cqj. supp. 457 F.2d 1399—Kdicr v. Dravo Corp., 
CALa., 441 F.2d 1289, cert den. 92 8.0. 679, 
404 U.S. 1017, 30 L.EA2d 665. 

D.C.—Baurcr v. Ranning Group, loc., CA, 669 F.2d 
770, 215 U.SApp.D.C 384. 

CoBsolidatkm of cases 

U.S.—Kalimian v. Liberty Mut. Fire Ins. Co., C.A. 
N.Y., 300 F.2d 547. 

Remand witii directicms to seek ^>ecified relief 

U.S.—Wikle V. Chohon, C.A.CaL, 337 F.2d 45. 

Prctrial heanng 

U.S.—Freehill v. Lewis, C.A.Va., 355 F.2d 46. 
DetermiBatioa of aDpiaintance of Tenir^neit 
with attorneys 

U.S.—Progner v. Eagk, CA.N.C., 377 F.2d 461. 

DetermiBadon by diree-jndge court 

U.S.—Langford v. Bariow, C.A.Tex., 417 F.2d 628— 
Campanuolo v. Hardo’, C.AConn-, 440 F.2d 1225. 

Redeterminatioii in award of attomey fees 

U.S.—Aaacon Auto Transport, Inc. v. Medlin, C.A. 
Fla., 575 F.2<i 1102, reh. den. 580 F.2d 1052. 

page 1360 

4232. U.S.—Hcnriqofis v. Gutf Oil Corp., C.A.N.M., 
305 F,2d 51. 

42.54. U.S.—May r. Atlas Magaxines, Inc., CA 
Mich., 380 F-2d 58—Van Geldem v. Chavez, CA 
CaL. 392 F2d 578. 

42.60. U.S.—RusseU v. U.S., CAKy., 465 F.2d 1261 
—Mootgomery v. Otis Elevator Co., C.ALa., 472 
F2d 243-r-Cuimiiins Sales & Service, Inc. v. Lcm- 
don & Overseas Ins. Co., C.A.Tex.. 476 F.2d 498, 
reh. den. CA, 478 F.2d 1402, cerL deo. 94 5.0. 
359, 414 U.S. 1003, 38 LEiUd 239—Boazman v. 
Ecpmomics Laboratory, Inc,, CAGa,, 537 F.2d 
210—Van Den Broeke v. BeDanca Aircraft Corp., 
CA.Miss., 576 F.2d 582. 

D.C—Doe V. General Hospital of District of Coluinbia, 
CA., 434 F.2d 427, 140 U.S.App.D.C 153. 

4Z64. U.S.—Edwards v. ImperiaI Cas. & Indcm. Co., 
CAFla., 418 F.2d 57a-Powers v. U.S. Postal 
Sd^ CAInd., 671 F.2d 1041. 

4X68. U.S.—^Faimingtoo Dowel Products Co. v. For- 
ster Mfg. Co., C.AMc., 436 F.2d 699, 

4X70. D.C^iayes v. livermont, CA, 279 F.2d 
818, 108 U.S.App.aC 43. 

4X7X U,S.—Moore v. Missouad Pac. R. Co., C.A 
Tex., 264 F.2d 754. cert. den. 80 S.O 119, 361 
U8. 861, 4 L.Ed.2d 103. 

' 43. U.S.—U.S. V. Alvarez, C.A.N.J.. 519 F.2d 1036- 
Ii^pose V. Ofl^ure Nav., Inc„ CALa., 670 F.2d 
493, 68 ALJL Fed, 318. 

D.C—Souxa V. Corvick. CA, 441 F.2d 1013, 142 
U.SAw>.D.C 323. 

44w UJSL—Equal Emfdoyment Opportunity Commis- 
sion V. Woolco Dc^. State, CALa-, 460 F.2d 
301—Oomeaiix v. T. L James & Co., Inc., CA 
La., 666 F.2d 294, op: supp., 702 F-2d 1623. 

Error requiring complete new trial 

(2) Other matters. 

U.S.—Sylvania EIcc. Products, Inc. v. Flanagan, CA 
Mass., 352 F.2d 1005. 

D.C—Mathews v. Lindsay, CA, 281 F.2d 91?, 108 
U.S.App.D.C. 292. 


(2) Other statements. 

U.S.—Kirkland v. Wallace, C.A.Ala., 403 F.2d 413. 

To determine reasonable cost of completii^ con- 
tract 

U.S.—Green Manor Const. Co. v. Highland Painting 
Service, Inc., CAMass., 345 F.2d 657. 

45. D.C—Jahl v. Hampton, C.A., 460 F.2d 923. 148 
U.S.App.D.C 415. cctL den. 93 S.Ct. 112, 409 
U.S. 887, 34 L.Ed.2d 144. 

Rmnand for fitrtlier proceedings 

U.S.—Bonanno v. Thomas, C.AAriz., 309 F.2d 320. 

Appdlnnt f^uling to moye for jadgment notwith- 
standing verdict 

U.S.—Local 978, United-Broth. ctf Carpenters and Join- 
ers of America, AFL-CIO v. Markwell, C.AMo., 
305 F.2d 38. 

Validity of coimty taxing 

U.S.—Spokane County v. Air Basc Hou^g, Inc., CA. 
Wash., 304 F.2d 494. 

page 1361 

45.5. U.S.—Pioneer Nat. Titk Ins. Co. v. American 
Cas. Co. of Reading, Pa., CAGa., 459 F.2d 963— 
Hin V. Rowland, CAN.C., 474 F.2d 1374-Asea, 
Inc. V. Southern Pac. Transp. Co., C.ACal., 669 
F.2d 1241 

46. U.S.—Whisenant v. Brewster-Bartle Offshore Co., 
C. ALa., 446 F.2d 394—^Barnd v. Chy of Tacoma, 
C.A.Wash., 664 F.2d 1339. 

D.C—Morgan v. Garris, CA, 307 F.2d 179, 113 U.S. 
App.D.C 222. 

Issue as to jurisdiction of court 

U.S.—Willis V. Craig, C.A.Cal.. 555 F.2d 724. 

New trial as to separate party 

U.S.—Larson v. Straff, CAPa., 340 F.2d 180. 

47. U.S.—Boire v. Miami Herald Pub <2o., C.A.Fla., 
343 F.2d 17, cert. den. 86 8.0. 56, 382 U.S. 824, 
15 L.Ed.2d 70-Wolff v. Selective Service Local 
Bd. No. 16, CAN.Y., 372 F.2d 817. 

D.C.—Tuck V. Pan American Health Oganization, 
CA, 668 F.2d 547, 215 U.S.Ah>.D.C. 201. 

47.5. U.S.—Dazenko v. James Hunter Mach. Co., 
CA.ni., 393 F.2d 287—T. J. Stevenson & Co., 
Inc. V. 81,193 Bags of Rour, C.AAla,, 629 F.2d 
338, reh. den. 651 F.2d 779, and 651 F.2d 779. 

D.C—Sherwin v. Wekh, CA, 319 F.2d 729, 115 
U.SApp.D.C. 328. 

48. U.S.—Taylor v. Safeway Stores, Inc., 524 F.2d 
263—Davis v. Smidi, CA.Ak-, 638 F.2d 66— 
HaHberg v. Breshcr, CAMo., 679 F.2d 751. 

Interest 

U.S.—Robert C Herd & Co. v. Krawill Machinery 
Corp., CAMd., 256 F.2d 946, affd. 79 S.Q. 766, 
359 U.S. 297, 3 LEd.2d 820. 

(2) Other matters. 

U.S,—Hertz v. Graham, C.A.N.Y., 292 F.2d 443, cert. 
den. 82 S.Ct 366, 368 U.S. 929, 7 L.Ed.2d 192— 
MeCrea v. Hanis Cbunty Houston Ship C^hannel 
Nav. Dist, CA-Tex-, 423 F.2d 605. Cert. den. 91 
S.Ct 189, 400 U:S. 927, 27 L.Ed.2d 186. 

page 1362 

48.5. Rmnand for remittitiir or new trial on 
issue of damages 

U.S.—Glazer v. Glazer, CALa., 374 F.2d 390, cert. 
den. 88 S.Ct 100,389 U.S. 831. 19 L.Ed.2d 90, on 
remand, D.C, 274 F.Supp. 471, on remand 278 
F.Supp. 476—McDonald v. Bennett, CATex., 679 
F.2d 415. 

D.C.—Taylor v, Washington Terminal Co., C.A, 409 
F.2d 145, 133 U.S.App.D.C Iia cert. den. 90 
S.CL 93, 396 U.S. 835, 24 L.Ed.2d 85, on remand 
308 F.Supp. 1152. 

48 JO. U.S.—Pitner v. U.S., CATex., 388 F.2d 651 
—Plumbcrs and Fitters, Local 761 v. Matt J. 
Zaidi Const Co.. CACaL, 418 F2d 1054-Po8t- 
er Exdumge, Inc. v. National Screen Service 
Corp., CAGa., 431 F.2d 334, cert den. 91 S.Ct. 


880, 401 U.S. 912, 27 L.Ed.2d 811, reh. den. 91 
S.Ct. 1250, 401 U.S. 1015, 28 L.Ed.2d 552. 

Other matters relating to attorneys* fees 

U.S.—Serbin, Inc. v. Key West Hand Print Fabries, 

l nc. , C.A.Fla.. 381 F2d 735. 

48.30. U.S.—Rosa v. City of Cliester, C.A.Pa., Pa., 
278 F.2d 876—Hasbrouck v. Texaco, Inc,, C.A 
Wash., 663 F2d 930, cert. den. 103 S.Ct 63, 459 
U.S. 828, 74 L.Ed.2d 65. 

48.35. U.S.—Caskcy v. Village of Wayland, C.A. 
N.Y., 375 F.2d 1004. 

50.15. ,Ind.—Salk v. Weinraub, 390 N.E2d 995, 271 

l nd. 115. 

page 1363 

54. U.S.—U.S. v. Hardy, C.AUtah, 368 F.2d 191— 
Esposito V. Klinger CA.CaL, 381 F.2d 13—Hunt¬ 
er V. U.S., C.A.Cal., 388 F.2d 148. 

55. U.S.—Hines v. Delta Ar Lines, Inc., C.A.Fla., 
461 F.2d 576. 

56. U.S.—Stahl v. Ohio River Co., CA.Pa., 424 F.2d 
52. 

573. U.S.—Fry v. Layne-Wcstem Co., CA.Mo., 282 
F.2d 97—Texaco-Cities Service Pipe Line Co. v. 
Aetna Cas. & Sur. C!lo., C.A.Mo., 283 F.2d 144— 
Buell V. Sears, Roebuck & Co., CA.C 0 I 0 ., 321 
F2d 468. 

page 1364 

64.50. U.S.—Atkins v. State Bd. of Ed. of N.C., 
C.A.N.C., 418 F.2d 874—Boles v. GreeneviUe 
Housing Authority, C.A.Tenn., 468 F.2d 476— 
Johnson v. San Francisco Unified School Dist., 
C.A,Cal., 500 F.2d 349—^Fleming v. Qtizens for 
Albemarlc, Inc., C.A.Va., 577 F.2d 236, cert. den. 
99 S.a. 842, 439 U.S. 1071, 59 'L.Ed.2d 37. 

65. D.C—Cooper v. Lish, CA, 318 F2d 262, 115 
U.S.App.D.C. 291. 

page 1365 

68. U.S.—Moreno v. CoUins, C.A-IU., 362 F2d 176. 

68.10. U.S.—Parham v. Southwestem Bell Tei. Co., 
CAAk., 433 F.2d 421. 

68 JO. U.S.—McCleneghan v. Union Stock Yards Co. 
of Omaha, CA.Neb., 298 F2d 659. 

68.50. U.S.—Burns v. Paddock, C.A.lll., 503 F.2d 
18—Illinois Cent. <3ulf R. Co. v. Southern Rock, 
Inc., CAMiss., 644 F.2d 1138—Squirt Co. v. 
Seven-Up Co., C.A.M 0 ., 628 F2d 1086. 

D.C.—Rogers v. Lion Transfer & Storage Co., C.A., 
345 F2d 80, 120 U.SApp.D.C 186—Klein v. Dis¬ 
trict of Columbia, CA, 409 F.2d 164, 133 U3., 
App.D.C, 129 . 

Remand for talring forther erideoce held unnec- 
essary 

U.S.—Burriss V. Texaco, Inc., CA.S.C., 361 F.2d 169. 

6835. U.S.—Federal Open Market Ctommittee of 
Federal Reserve System v. Merrill, Dist.CaL, 99 
S.Q. 2800, 443 U.S. 340, 61 L.Ed.2d 587, on 
remand, D.C., 516 F.Supp. 1028. 

Cowger V. Arnold, C.A.Pa., 460 F.2d 21$—Petty 
V. U.S., CA-Iowa, 679 F2d 719, on remand D.C., 
592 FSupp. 687. affd., C.A, 740 F.2d 1428. 

D.C—p.C Federation of Civic Assodations v. Volpe, 
CA, 459 F2d 1231, 148 U.SApp.D.C. 207, cert. 
den. 92 S.Ct 1290, 405 U.S. 1030, 31 L.Ed2d 489, 
app. after remand 520 F.2d 451, 172 U3.App.D.C. 
51, on remand, D.C, 71 F.R.D. 206. 

Cauae remanded fon 

(1) U.S.—Oraham v. Acme Markets, Inc., C.APa., 

401 F2d 539, on remand, D.C, 299 'F3upp. 1304. 

(3) U3.—^McManus v. Midland Val.. Lumber Co., 

CAS.C, 348 F2d 898—C H. Codding & Sons v. 

Antiour & Co., CAOkL, 404 FXl I. 

(5) Other pnrposes. 

D.C—Bakeiy and Confectiooay Workers Intern. Un- 
km of America v. Ramer, CA, 335 F.2d 691, 118 
U3.App.D.C 269, on remahd, D.C, F.Supp. 347. 



FEDERAL COURTS § 301(33) 

Page 1372 


Brotherhood of Tcamsters & Auto Truck Drivers, 
Local 70. CA.Cal., 679 R2d 1275, cert. dcn. 103 
S.Ct 299, 459 U.S. 970, 74 L.Ed.2d 281. 

ReTersal not reqnired 

U.S.—Hemdon v. City (rf Massillon, C.A.Ohio, 638 
F.2d 963. 

§ 301(30). -Effect of Reversal 

Library References 
Federal Courts <s=933. 

83,50. Royal Business Machines, Inc. v. Lor- 
raine Corp., CA.Ind., 633 F.2d 34. 

D.C.—American Federation of Government Emp., 
AFL-aO V. Carmen, C.A., 669 F.2d 815, 216 
U.S.App.D.C 17. 

83.55. U.S.—Imperial Chemical Industries Limited v. 
National Distilkrs & Chemical Corp., C.A.N.Y., 
354 F.2d 459, 19 A.L.R3d 492. 

84. US.—Mkhigan Sur. Co. v. Service Machinery 
Corp., C.A.Fla., 277 F.2d 531—Troy State Univer- 
sity V- Dickey, C.A.AIa., 402 F.2d 515—In re 
Imperial “400” Nat., Inc., CA.NJ., 456 F.2d 
926—Zdlstra v. Farr, C.A.Mich., 466 F.2d 111. 


1. U.S.—CJ.S. oted in GUI v, C. I. R.. C.A-Ala., 306 
F.2d 902, 906. 

3. Remand held not defective 

U.S—F.T.C. V. J. Wcingarten. Inc.. CJATex., 336 F.2d 
687, cert. den. 85 S.Ct. 890, 380 U.S. 908, 13 
L.Ed.2d 796. 

Under the Federal Rules of Appel¬ 
late Procedure, a certified <iopy of the 
judgment and a copy of the opinion of 
the court, if any, and any direction as 
to costs shall constitute the mandate, 
unless the court directs that a formal 
mandate issue.'*-^ 

4.5. F.R.A.P. Rule 41(a). 28 U.S.C.A. 

5. U.S.—Atlas Scraper & Engineering Co. v. Pursche, 

C.A.CaL. 357 F.2d 296, cert den. 87 8.0. 47. 385 
U.S. 846, 17 L.Ed.2d 76, reh. den. 87 S.Ct. 699, 
385 U.S. 1020, 17 L.Ed.2d 559. 

6. U.S.—Bailey v. Henslee, C.A.Ark.. 309 F.2d 840— 

Nod V. United Aircraft Corp., C.A.Dd., 359 F.2d 
671. 


36 CJS ,177 


P^mand for findings held unnecessary 

U.S.—Janzen v. Goos, CANeb., 302 F.2d 421—Riess 
V. Murchison, C.A.Cal., 384 F.2d 727, 32 AL.R.3d 
363, op. after remand 503 F.2d 999, cert den. 95 
S.Q. 1430—Guidry v. Texaco, Inc., CA.Tex., 430 
F.2d 781. 

D.C,—Clark v. Marsh, C.A., 665 F.2d 1168, 214 U.S. 
App.D.C. 350. 

Pro forma conclusions insufficient 

U.S.—Corley v. Jackson Police Dept, C.A.Miss., 566 
F.2d 994, app. after remand 639 F,2d 1296. 

page 1366 

68,60. U,S.—Lemelson v, KeUogg Co., C.AN.Y., 440 
F.2d 986—McCord, Condron & McDcmald Inc. v. 
Caipenters Local Union No. 1822, C.A.Tex., 464 
F.2d 1036. 

§ 301(28).-Errors and De- 

fects in Trial or Pro- 
ceedings 

Library References 

Federal Ckiurts <^943-947. 

70. U.S.—Cooley v. Board of Ed. of Forrest City 
School Dist, C.A.Ark., 453 F.2d 282. 

D.C.—^jann v. Commissioners of District of Columbia, 
C.A., 443 F.2d 715, 143 U.S.App.D.C. 300. 

71. U.S.—^Aetna Iijs. Co. v. Stanford, C.A.Tex., 273 
F.2d 150—U.S. V. Moran Towing & Transp. Co., 
C.A.Md., 409 F.2d 961, on remand, D.C, 302 
F.Supp. 600—Stewart v. HalJ, C.A.4 (Va.), 770 
F.2d 1267. 

E^r in submitting issue 

(2) Other instanccs. 

U.S.—Schultz V. Tccumseh Pnsducts, C.A.Mich., 310 
F.2d 426. 

page 1367 

74. U.S.—Ramscy v. Mellon Nat. Bank & Trust Co., 
C.A.Ohio, 350 F,2d 874—^Edwards v. Mayes, C.A. 
N.C, 385 F.2d 369. 

75. U.S.—People of State of Cal. v. Pobuta, CA.<2aI., 
437 F.2d 1200, app. after remand 452 F.2d 109— 
Baca Land & Cattic Co. v. Sabage, C.A.N.M., 440 
F.2d 867. 

D.C—Coopcr V. Lish, CA., 318 F.2d 262, 115 U.S. 
App.D.C 291—Gordon V. Federal Deposit Ins. 
Corp., C.A., 427 F.2d 578, 138 U.S.App.D.C 308. 

Improper jury list 

U.S.—Broadway v. Culpepper, CA.Ga., 439 F.2d 1253. 

77. U.S. — Zuckerman v. Berg Mfg. & Sales Co., C.A. 
111., 279 F.2d 904—Owen Laboratories, Inc. v, 
Schroeder, C.AIU., 284 F.2d 445. 

73. U5.—Ford Motor Co. v. Dallas Power & Light 
Co., C.A.Tex., 499 F.2d 400. 

D.C—Ackerly v. Lcy, CA, 420 F.2d 1336, 137 U.S. 
App.D.C 133—^McSurefy v. McClellan, CA, 426 
F.2d 664, 138 U.SApp.D.C 187, app. after remand 
521 F,2d 1024, 172 U.SApp.D.C 364, on reh. 553 
F.2d 1277, 180 U.S.App.D.C 101, cert. is dism. 98 
S.a. 3116, 438 U.S. 189, 57 L.Ed.2d 704, app. 
after remand 697 F.2d 309, 225 U.S.App.D.C. 67, 
67 A.L.R.Fed. 614, 753 F,2d 88, 243 U.SApp.D.C. 
270, cert. dcn. 106 S.Ct. 525, two cases, 88 L.Ed.2d 
457. 

Remand held unnecessary 

U.S.—Elmore v. U.S., C.A.Tenn., 404 F.2d 56. 

79. U.S.—Hartley & Parker, Inc. v. Florida Beverage 
Corp., CAFla., 348 F.2d 161. 

page 1368 

80. U.S.—^Bames v. West Point Foundry & Mach. 
Co., CAAla., 441 F.2d 531 

82. U.S.—National Union Fire Ins. Co. v. San Nico- 
las. CAGuam, 291 F.2d 539—U.S. v. VarioiK 
Articles of Drugs Consisting of Unknown Quanti- 
ties of Prescr^jtion Drugs, CAN.J., 314 FJid 
850—^Peper v. Cedarbrook Farms, Inc., CA.NJ., 
437 F.2d 1209—C^ifomia Trucking Ass’n v. 


page 1369 

84.10. U.S.—W. R. Grace and (3o. v. Local Union 
No. 759, Intem Union of United Rubber, Cork, 
Linoleum and Plastic Workers of Amenca, CA. 
Miss., 652 F.2d 1248, reh. den. 659 F.2d 1076, 
affd. 103 S.Q. 2177, 461 U.S. 757, 76 L.Ed.Zd 
298. 

85. U.S.—Yanow v. Weyerhaeuser S S. Co., C-ADr., 
274 F.2d 274, cert. den. 80 S.O. 671, 362 U.S. 
919, 4 L.Ed.2d 739. 

87.10. U.S.—Annat v. Beard, C.A.Fla., 277 F.2d 554, 
cert. den. 81 S.Q. 270, 364 U.S. 908, 5 L.Ed.2d 
223. 

89. U.S.—American Infra-Red Radiant Co. v. Lam- 
bert Industries, Inc., D.C.Minn., 41 F.R.D. 161. 

90. U.S.—Saylor v. Lindsley, D.C.N.Y.. 302 F.Supp. 
1174. 

§ 301(31). Amendment, Modifica- 
tion, and Setting Aside 
of Its Judgment by 
Court of Appeals 

Library References 
Federal Cburts «=>048. 
page 1370 

91. U.S.—Lim Kwock Soon v. Browndl, C-ATex., 
369 F.2d 808—CJ.S. dted in SpincUi v. U.S., 
C.AMo., 382 F.2d 871, 877, cert. gr. 88 S.Ct. 
1025, 390 U.S. 942, 19 L.Ed.2d 1130, mod. on oth. 
grds. 88 S-Ct 1834, 3911 U.S. 933, 20 L.Ed.2d 
853, revd. 89 S-Q. 584, 393 U.S. 410, 21 L.Ed.2d 
637—WiBiam Ingl» & Sons Bakmg Co. v. ITT 
Omtinental Baking Co., Inc., C.ACal, 668 F.2d 
I014v ccsrt dea. 103 S.Ct. 57, 58, 459 U.S. 825, 74 
LEd.2d 61. 

School desegr^ation 

U.S.—Bush V. Orleans Parish School Bd., C.A.La-, 308 
F.2a 491—Ross V. Dyer, CATex., 312 F.2d 191. 
97. D.C.—Dillaid v. Dillard, CA, 275 F.2d 878, 107 
U.SApp.D.C 214. 

§ 301(32). Mandate and Proceedings 
in Lower Court 

Library References 
Federal Courts «=>949. 
pa^ 1371 

Receiptof mandate 

99. U3.—^Vuitton Et Rls S.A v, J. Young Enterpris¬ 
es, Inc., CACaL, 644 F.2d 769. 

Tkaczyk v. Gaflaghcr, IXCConn., 265 F.Supp. 
791. 


9. U.S.—U,S. V. Mills, CAMd., 317 F.2d 764. 

The Federal Rules of Appellate Pro¬ 
cedure expressly provides for the time 
of issuance of the mandate and for 
stay of the mandate. 

10.20. F.R.A.P. Rule 41, 28 U.S.CA. 

§ 301(33). -Construction and 

Operation in General 

Library References 
Federal Courts «=>949. 

page 1372 

1130. U.S.—Brown v. Dadc Qiristian Schools, Inc., 
CAFla., 581 F.2d 472, reh. den. 585 F.2d 520. 
1135. U.S.—Grane Co. v. American Standard, Inc., 
C.A.N.Y., 326 F.Supp. 766, revd. in part on oth. 
grds., C.A., 490 F.id 332, on remand, D.C., 429 
F.Supp. 945, affd. in part, revd. m part on oth. 
grds. C.A, 603 F.2d 244. 

123. U3.-Keains v. Rdd, CACal., 453 F.2d 349 
—Gulf Q)ast Bkig;. Sc Sui^y Co. v. International 
Broth. of EJec. Workers, Local No. 480, AFU- 
aO, CAAh., 460 F.2d 105. 

Holdeen v- Ratterree, D.CN.Y., 190 F3upp, 
752, affd. in part and revd, in part, on oth. gr^, 
C.A., 292 F.2d 338—A C Beckea Co. v. Gemex 
Corp.. D.C.ni., 199 RSupp. 544, affd., C.A, 314 
R2d 839, cert. dcn. 84 S-Ct 49, 68, 375 U.S. 816, 
11 L.Ed.2d 51—Boder V. Bazemene, D.C.La., 227 
RSupp. 221. 

13. U.S.—Bailey v. Henslee, CA-Ark., 309 F.2d 840. 
Parttcular dedsions construed 

U.S.—Muth V. Atlass, CA.m., 375 R2d 122, cert. den. 
87 S.Q. 1484, 386 U3. 1037, 18 L.Ed.2d 601— 
Costello Pub. Ca v. Rotelk, CA, 670 F.2d 1035, 
216 U3App.D,C 216, 

Jones V. U.S., D.C.N.Y., 304 F3upp. 94, affd., 
CA, 421 F.2d 835. 

14. U3.—Bailey v. Henslee, C.A,Ark,, 309 R2d 840. 

CHazer v. Glazer, D.CJj^^ 274 F.&ipp. 471. 
As not in fimating ophiMHi ou any odia record 
U.S.—Bryant v. Standard Life & Acc. Ins. Co., C.A. 
Tex., 348 R2d 649. 

15. U.S.—Bailey v. Henslee, dA-Ark., 309 R2d 840 
—Imperial Chemical Industries Limited v. Nation¬ 
al Distillers & Chemical Corp., CA.N.Y., 354 
R2d 459, 19 A.L.R.3d 492. 

16. U.S.—Glassman Const. Cks. v. U.S. for Use; and 
Benefit of Clark-Fontana Piunt Co., C.A.Md., 421 
F.2d 212. 



36 CJS 178 


§ 301(33) FEDERAL COURTS 

Page 1373 


page 1373 

17^. Stay denied 

U.S.—Liddell v. CaldveU. C.A., 553 F.2d 557. 

§ 301(34).-Law of the 

Case 

Library References 
Federal Courts ®=950. 

18. U5.—Gulf Coast BWg. & Supply Co. v. Intenia- 
tkmal Broth. Elee. Woilcers, Local No. 4S0, 
AFL-aO, C.A.AIa., 460 F.2d l05-~Spock v. 
David, CA.NJ., 502 F.2d 953, revd. on oth. gnls. 
96 S.CL 1211, 424 U.S. 828, 47 L.Ed.2d 505— 
Secse V. Volkswagenwcrk, A.G., CA.NJ., 679 
F.2d 336. 

Deakyne v, Ccmimmioners of Lewes, D.C.Del., 
329 F.Siipp. 1133—Bonjorno v. Kaiser Aluminum 
& Chemical Oxp., D.C.Pa., 518 F.Supp. 102— 
MillhoUin v. Fcttd Motor Credit Co., D.C.Or., 531 
ESupp. 379. 

Coth.—H oWitzelle v- Frecbette, 240 A.2d 864, 156 
Conn. 253. 

D.C—Lester v. Dunn, CA., 475 F.2d 983, 154 U.S. 
App.D.C. 399. 

To prevent appl|catioii on mK ^ 

UJS.—Archer-Danids-Mkiland Ca v. Pauli, D.CArk., 
199 F.Supp. 319, affd., CA., 313 F.2d 612. 

Six-year lapae prior to retrial 

U.S.—Cunningham v. Erie R. Co., D.C.N.Y., 243 
ESupp. 571, aff<L, CA.. 358 E2d 640. 

page 1375 

19. U.S.—Conway v. Chemical Leaman Tank Lines, 
Inc., D.C.Tex., 87 F.ILD. 712, afld. 644 E2d 
1059, reh. den. 650 F.2d 282, app. after remand 
687 E2d 108, 693 E2d 133. 

20. U.S.—Bertha BIdg- Corp. v. National Theatres 
Corp., CA.N.Y., 369 E2d 785, cert. den. 80 S.Ct 
585, 361 U.S. 960, 4 LEd.2d 542. 

21. U.S.—Slcehan v. Board trfTrustees of Bloomsburg 
State CoUege, D.CPa,, 436 FAjpp. 657, affd. and 
remd. CA., 590 F.2d 47a cert. den. 100 S.Q. 61, 
444 U.S. 832, 62 L.Ed.2d 41. On temand, D.C, 
501 ESupp. 1360. 

^^General mandate nile** 

U.S.—Banco NacHmal de Cuba v. Farr, D.C24.Y., 243 
ESupp. 957, affd., CA., 383 F.2d 166, cert den. 88 
S.Q. 1038, 390 U.S. 956, 20 L.Ed.2d 1151, rrii. 
den. 88 S.Q. 1406, 390 U.S. 1037, 20 L.Ed.2d 298. 

22. U.S.—Fontainebleau Hotel Corp. v. Crossman, 
CA.Fla., 286 F.2d 926—Clark v, Travders In¬ 
dent Co., CA.Ind., 328 F.2d m. 

Proof held contrary to law of case 

U.S.—Kestenbaum v. Falstaff Brewing Coq)., CATex., 
575 E2d 564, reh. den. 580 F.2d 1052, cert, den. 99 
S.Ct 1218, 440 U.S. 909, 59 L.Ed.2d 457. 

24.5. U.S.—Ddano v. Kitch, C.A.Kan., 663 F.2d 
990, cert. den. 102 S.Q. 2012, 456 VS. 946, 72 
L.E<L2d468. 

Crane Co. v. American Standard, Inc., D.C 
N.Y., 439 F.Siqjp. 945, affd. in part, revd. in part 
tm oA. grds. C.A., 603 F.2d 244, on remand, D.C., 
88 FJLD. 199. 

Ride rendered liuqpplicable by Supreme Conrt 
dedsbn 

U.S.— V. Board of Educ, of City of Chicago, 
DL, 102 S.Ct 2223, 457 U.S. 52, 72 L.Ed.2d 668, 
on remand D.C., 567 F.Snqpp. 290. 

Zdanok v. Glidden Co., Drukee Famous Foods 
Divisions, CAN.Y., 327 E2d 944, cert. dat 84 
S.Ct 1338, 377 U.S. 934, 12 L.Ed.2d 298—Rdd v. 
Volkswagen d America, Inc., CA.Mich., 575 F.2d 
1175. 

25. U.S.—^Watz V. Zapata Off-Shore Co., CA.Tex., 
500 F.2d 628. 

D.C—Shetwm v. Wdcfa, CA., 319 F,2d 729, 115 
U.S.App.D.C 328. 


page 1376 

26. U.S.—Smoot V. State Farm Mut. Auto. Ins. Co, 
CAGa., 299 E2d 525—R.B. Co. v. Aetna Ins. 
Co., CA.Tex.. 299 E2d 753. 

27. U.S.—Poletti V. C. I. R., C.A.Mo., 351 F.2d 345. 

Bertha Bldg. Corp. v. National Theatres Corp., 
D.C.N.Y., 166 ESupp. 805, affd., CA., 269 E2d 
785, cert. den. 80 S.Ct. 585, 361 U.S. 960, 4 
L.Ed.2d 542. 

page 1377 

28. U.S.—Bertha Bldg. Corp. v. National Theatres 
Corp., D.CN.Y., 166 ESupp. 805, affd., C.A, 269 
F.2d 785, cert. den. 80 S.Ct 585, 361 U.S. 960. 4 
L.Ed.2d 542—Of&hore Logisties Services, Inc. v. 
Mutual Marine Office, Inc., D.C.La, 520 F.Supp. 
237. 

29. U.S.—Bertha Bldg. Corp. v. National Theatres 
Corp.. D.C.N.Y., 166 ESupp. 805, affd., CA., 269 
F2d 785, cert. den. 80 S.Q. 585, 361 U.S. 960, 4 
L.Ed2d 542. 

However, the principle of the law of 
the case is not absolute or inflexible 
and on remand, courts have inherent 
power to correct earlier error if it be- 
comes apparent, and to avoid injus- 
tice.^^ 

32.5. U.S.—Capital investors Co. v. Exeeutors of 
Morrison’s Estate, C.A.Va., 584 F.2d 652, cert. 
den- 99 S.Ct 1790, 440 U.S. 981, 60 L.Ed.2d 241. 

34. U.S.—Bmha Bldg. Ccffp. v. National Th^tres 
Corp., CAN.Y., 269 F.2d 785, cert. den. 80 S.Ct. 
585, 361 U.S. 960, 4 L.Ed.2d 542. 

35. U.S.—Pyramid Life Ins Co. v. Curry, C.A.Mo., 
291 E2d 411. 

36. U.S.—Raxttm Corp. v. Anania Associates, Inc,, 
CA-Mass., 668 E2d 622. 

page 137$ 

36.5. U.S.—Federal Deposit Ins. Corp. v. Alker, D.C. 
Pa., 30 ER.D. 527, affd., CA., 316 E2d 236, cert. 
den. 84 S.Ct 150, 375 U.S. 880, 11 L.Ed.2d 111, 
reh. den. 84 S.Ct. 345, 375 U.S. 949, 11 L.Ed.2d 
280. and 84 S.Q. 656, 376 U.S. 929, 11 L.Ed.2d 
628, and 84 S.Q. 1178, 377 U.S. 920, 12 L.Ed.2d 
189. 

36.10. U.S.—Job V. Grand Elee. Co-op., Inc., D.C. 
S.D.. 295 ESupp. 872. 

38. U.S.—Grigsby v. Coastal Marine Service of Tex., 
Inc., D.CLa., 317 ESupp. 1113. 

40. U.S.—Colby v. McClaskcy, C.A.Ohio. 354 E2d 
226. 

42, U.S.—Coben v. Illinois Institute of Technology, 
CAUI., 581 E2d 658, cert den. 99 S.Q 1058, 
439 U.S. 1135, 59 L.E<L2d 97. 

43. U.S.—Cranston v. Hardin, CA.N.Y,, 504 E2d 
566. 

43.5. U.S.—Metropolitan Housing Dcvelopment 

Corp. V. Villagc of Alington Hcights, D.C.IU., 469 
ESupp. 836. Affd. CA, 616 F.2d 1006—Con- 
way V. Chemical Leaman Tank Lines, Inc., C.A. 
Tex., 644 E2d 1059, reh. den. 650 E2d 282, app. 
after remand 687 F.2d 108, rdi. den. 693 F.2d 133. 

45. U.S.—Woods V. National Life & Acc. Ins. Co., 
C.A.Pa., 380 E2d 843. 

page 1379 

453. U.S.—Gorso v. Bdl Equipment Corp., D.C.Pa., 
376 ESupp. 1027. 

4530. U.S.—Anderson v. Wainwright, D.CFla., 446 
F.Supp. 763. 

§ 301(35). -Powers and Duties 

of Lower Court (iener- 
aUy 

Library References 

Federal Courts <^951. 


47. U.S.—Kodekey Electronics, Inc. v. Mechanex 
Corp., CA.C 0 I 0 ., 500 F.2d 110—I.CC v. Crouch 
Freight Systems, Inc., C.A.Okl., 577 F.2d 679— 
ConnoUy v. Pension Benefit Guaranty Corp., C.A. 
Cal., 673 F.2d 1110. 

D.C—Women Strike for Peace v. Hickel, CA., 420 
E2d 597, 137 U.S.App.D.C. 29, app. after remand 
472 F.2d 1273, 153 U.S.App.D.C 198. 

Summary jodgment 

(3) Other matters. 

U.S.—Braniff v. Jackson Ava-Gretna Ferry, Inc., C.A. 
La., 280 F.2d 523, reh. den. 289 F.2d 939—Soley v. 
Star & Herald Cb, CA.Canal Zonc, 390 E2d 364. 
D.C.—^Rogers v. Cheng Fu Sheng, C.A., 294 F.2d 262, 
111 U.S.App.D.C 66. 

page 1380 

48. U.S.—Fidelity & Deposit Co. of Maryland v. 
USAFORM Hail Pool, Inc., C.A.Fla., 523 F.2d 
744, cert. den. 96 S.Ct 1725, 425 U.S. 950, 48 
L.Ed.2d 194, on remand, D.C., 465 F.Supp. 478. 

MUlhoUin v. Ford Motor Credit Co., D.C.Or., 
531 ESupp. 379. 

Discretion to issue injimction 

(2) Other instances. 

U.S.—Silvennan v. Constitution Life Ins. Co., C.A.Pa., 
345 F.2d 177—U.S. by Clark v. Dillon Supply Co., 

C. A.N.C, 429 F.2d 800. 

Geoeral mandate rnle InappUcable to matters left 
open or as to which consideration permitted by amend- 
ment of mandate, 

U.S.—Banco Nacional de Cuba v. Farr, D.C.N.Y,, 243 
F.Supp. 957, affd., C.A., 383 F.2d 166, cert. den. 88 
S.Ct 1038, 390 U.S. 956, 30 L.Ed.2d 1151, reh. 
den. 88 S.Ct. 1406, 390 U.S. 1037, 20 L.Ed.2d 298. 
483. U.S,—Greatcr lowa Corp. v. McLcndon, C.A. 
lowa, 378 F.2d 783. 

page 1381 

49. U.S.-Price v. U.S., D.CVa., 195 F.Supp. 203— 
Archer-Daniels-Midland Co. v. Pauli, D.C.Ak., 
199 ESupp. 319, affd., CA., 313 F.2d 612— 
Wright V. City of Montgomery, Ala,, D.C.Ala., 
282 F.Supp. 291—Smith v. Pittsburgh Gage & 
&ipply Co., D.C.Pa., 323 F.Supp. 256, affd., C.A., 
464 E2d 870—Marcum v. Dahl, D.C.Okl., 535 
F.Supp. 48. 

50. U.S.-Grcen v. White, C.A.Mo., 628 E2d 1126, 
on remand, D.C., 525 F.Supp- 81, affd., CA, 693 
F.2d 45, cert. den. 103 S.Q. 2464, 462 U.S. 1111, 
77 L.Ed.2d 1341. 

51. U.S.—Impcrial Chemical Industries Limited v. 
National Distillers & Chemical Corp., C.AN.Y., 
354 E2d 459, 19 A.L.R.3d 492. 

Markwell v. Local No. 978, United Broth. of 
Carpenters and Joiners of America, AFL-CIO, 

D. C-Mo., 227 ESupp. 40. 

§ 301(36).-Compliance 

With Mandate or Di- 
rections 

Library References 
Federal Courts <s=951. 

5330. U.S.—Com. of Pa. v. 0’NeiIl, D.C.Pa., 348 
ESupp. 1084, affd. in part, C.A., 473 F.2d 1029— 
U.S. V. Com. of Va., D.CVa., 88 F.R.D. 656. 

page 1382 

54. U.S.—Idlewild Bon Voyage Liquor Corp. v. Ep- 
stdn, N.Y., 82 S.Ct 1294, 370 U.S. 713, 8 L.Ed.2d 
794. 

Qiio-Sealy Mattress M%. Co. v* Scaly, Inc., 
CADI, 669 T2d 490, cert den. 103 S,Ct 257,459 
U.S. 943. 74 L.Ed.2d 201. 

Slotkin V, Gtizens Cas. Co. of New York, D.C. 
N,Y., 530 F.Supp. 789. 

Mandate beld eomplied witfa 

U.S.—M<Mitc V, Southern Delaware County Authority, 
CA-Pa., 335 E2d 855. 



36 CJS 179 


Function mmisterial 

U.S.—Hyde Const. Co. v. Koehring Co., C.A.Okl., 348 
F.2d 643, revd. on oth. grds. 86 S.Q. 522, 382 U.S. 
362, 15 L,Ed.2d 416, reh. den. 86 S.Ct. 1062, 383 
U.S. 939, 15 L.Ed.2d 857. 

Presumption is that mandate followed 

U.S.—Barnes v. Jones County School Dist., C.A.Miss., 
575 F.2d 490. 

55. U.S.—Monday v. U.S., D.C.Wis., 342 F.Supp. 
1271, affd., C.A., 478 F.2d 1404, two cases, cert 
den. 97 S.Ct. 233, 414 U.S. 910, 38 L.Ed.2d 148. 

page 1383 

56. U.S.—U.S. V. Parke, Davis & Co., App.D.C., 81 
S.Ct. 433, 365 U.S. 125, 5 L.Ed.2d 457. 

58. U.S.—Marks v. Pratteo, Inc., C.A Tex., 633 F.2d 
1122 . 

Bradlcy v. School Bd. of Oty of Richmond, Va., 
D.CVa., 317 F.Supp. 555. 

§ 301(37).-Modification 

or Avoidance of Judg- 
ment or Order 

Library References 

Federal Courts <s=»951. 

60.5. U.S.—Equal Employment Opportunity Com- 
mission v. United Air Lines, Inc., C.A.I11., 560 
F.2d 224, cert. den. 98 S.Q. 1237, 434 U.S. 1063, 
55 L.Ed.2d 764. 

61. U.S.—Williams v. Sahli, C.A., 292 F.2d 249, cert. 
den. 82 S.Q. 482, 368 U.S. 977, 7 L.Ed.2d 439— 
Mefford v. Gardner, C.A.Tenn., 383 F.2d 748. 

62, U.S.—Lee v, Tcrminal Transport Co., C.A.Ind., 
301 F.2d 234—Mefford v. Gardner, C.A.Tenn., 
383 F.2d 748. 

Wilson Research Corp. v. Piolite Plastics Corp., 
D.C.Mass., 234 F.Supp. 234—Cooper Agency v. 
U.S., D.C.S.C., 327 F.Supp. 948. 

62.5. U.S.—Mefford v. Gardner, CA.Tcnn„ 383 F.2d 
748—Hartz v. U;S., CA-Ga., 415 F.2d 259—Tap- 
co Products Co. v. Van Mark Products Corp., 

C. A.Mich., 466 F.2d 109. 

Examining or altering improper 

U.S.—^Wilson Research Corp. v. Piolite Plastics Corp., 

D. C.Mass., 234 F.Supp. 234. 

53, U.S.—Pauli V. Archer-Daniels-Mid-Land Co., 
C.A.Ark., 313 F.2d 612—Mefford v. Gardner, 
C.A.Tcnn., 383 F.2d 748. 

After affinnance on certain count 

U.S.—Hartman v. Lauchli, C.A.Mo., 304 F.2d 431, 

pi^e 1384 

63.10. U.S.—Monday v. U.S., D.C.Wis., 342 F.Supp. 
1271, affd., C.A., 478 F,2d 1404, two cases, cert. 
den. 94 S.Ct. 233, 414 U.S. 910, 38 L.Ed.2d 148. 
65. U.S.—StiUer v. Squeez-A-Purse Corp., C.A.Ohio, 
296 F;2d 504-^casley v. U.S., C.A.NJ)., 312 
F.2d 641. 

Rhodes v. Houston, D.C.Ndo., 258 F.Supp. 546. 

Order dlsmissing complaint 

U.S.—Ginsburg v. Stem, C.A.Pa., 263 F.2d 457, cert. 
den. 80 S.Q. 59, 361 U.S. 817, 4 L.Ed.2d 64, reh. 
den. 80 S.Q. 194, 361 UA 898, 4 L,Ed.2d 153. 


page 1385 

71.5. U.S.—Crumady v. The Joachim Hendrflt Fisser, 
D.C.NJ., 176 F.Supp. 595, affd., CA., 272 F.2d 
396. 

71.55. U.S.—Koidt V, Electric Motor & Repair Co., 
CA.Ma88., 339 F.2d 73. , 

§ 301(38),--i Granting New 

Trial or Behearing 


Library References 
Feder^il Courts <s=»951. 


FEDERAL COURTS § 301(41) 

Page 1394 


72. U.S.—Crown Coat Fiont Co. v. U.S., CA.N.Y., 
395 R2d 160, cert den. 89 SCt 123, 393 U.S. 
853, 21 L,Ed.2d 122. 

page 1386 

75. U.S.—^Socomy Mobil Oil Co. v, Tayior, C.A.Tex., 
388 F.2d 586, app. after remand 421 F.2d 1248, 
cert. den. 90 S-Q. 1868, 398 U.S. 950, 26 L.Ed.2d 
289. 

§ 301(39). -Amendments; Sup- 

plemental Pleading 

Library References 
Federal (Dourts <s=»952. 

75.50. U.S—^Madigan, Inc. v Goodman, C.A.I11., 
498 F.2d 233—^Hariis v. American Inv. Co., C.A. 
Mo., 523 F.2d 220, cert. den. 96 S.a. 784, 423 
U.S. 1054, 46 LEd.2d 643. 

Alvado V. General Motors Corp., D.CN.Y., 194 
F.Supp. 314 affd., CA.. 303 F.2d 718, cert. den. 83 
S.Cl 293, 371 U.a 925, 9 L.Ed.2d 233, reh. den. 83 
S.Ct 540, 371 U.S. 956, 9 LEd.2d 513, and 84 
S.Ct 27, 375 U.S, 871, 11 LEd2d 101, and 85 
S Ct. 12, 379 U.S. 870,13 L.Ed.2d 76, and 86 S.Ct 
1905, 384 U.S, 1028, 16 L.Ed.2d 1047, and 87 S.Ct. 
1682, 387 U.S. 915, 18 L.Ed. 640—Halperin v. 
Kissinger, D.C., 542 F.Supp. 829. 

Incoherent, unintelligible complaint 
D.C.—Wertz v. Brown & Roou Inc., CA., 316 F.2d 
392, 114 USApp.D.C 391. 

76. U.S.—Law Wenzel & Co. of Southern Califoniia, 
Inc. V. London Litho Supply Co., Inc., C.A.Cal., 
•563 F.2d 1367. 

page 1387 

77. U.S.—Bray v. Director, Office of Workers' Com- 
pensatitm Programs, U3. Dept. of Labor, CA.5, 
664 F.2d 1045. 

page 1388 

82.5. U.S.—Tlcaczyk v. Gallagher, D.CConn., 265 
F.Supp. 791. 

83. U.S.—Zichy v. City of Philadelphia, CA.Pa., 590 
F.2d 503, on remand D.C., 476 F.Supp. 708. 

86.5. U.S.—U.S. Fidelity & Guaranty Co. v. Perkins, 
CA.OkL. 388 F.2d 771. 

page 1389 

89.10. U.S.—Martin Marietta Corp. v. New Jersey 
Nat Bank, D.CN.J., 505 F.Supp. 946, affd. in 
part and renkL, CA., 653 F.2d 779. 

§ 301(4()).-— As to Parties 

page 1390 

90. U.S.—Cason v. City of Jacksonvflle, CA.Fla., 497 
F.2d 949. 

§ 391(41), -Proceedings after 

Remand 

Library References 
Federal Courts «=>951. 

90.50. U.S.—MascuiJH v, U.S., CA-Pa., 411 F.2d 
867, on remand, D.C, 343 F.Supp. 439, revd. on 
oth. grds. 483 F,2d 81. 

91. U.S.—Mefford v. Gardner, CATenn., 383 F.2d 
748. 

Sec Lim Kw»wk Soon v. Browndl, D.CTcx., 253 
F.Sum>* 963. 

D.C.—^Von Det Heydt v. Kennedy, CA., 299 F.2d 459, 
112 U.SApp.D.C. 78, cert. deh. 82 S.Q. 1554, 370 
U.S. 916, 8 L.Ed.2d 498. 

Ii^uncticMis amended 

U.S.-J^IcCray v. SuUivan, D.CAla., 399 F-Supp. 271, 
op. supp. D.C, 413 F.Supp. 444. 


page 1391 

91.5. U.S.—McNellis v. Raymond, D.C.N.Y., 329 
FSupp. 1038, affd., C.A, 445 F.2d 1404—Feman- 
dez-Roque v, Smith, D.CGa., 539 F.Supp. 925. 

Geuder, Paeschke 4 Frey Co. v. Clark, D.C. 
Wis., 26 F.R.D. 223, affd., C.A., 288 F.2d 1, 85 
ALR.2d 766, cert. den. 82 S.Ct 47, 368 U.S. 826, 

7 L.Ed.2d 30. 

91.10. U.S.—^Alexander v. Nash-Kdvinator Corp., 
CA.N.Y., 271 F.2d 524. 

92. U.S.—Manud San Juan Co. v. American Intem. 
Underwiters Corp., D.C.Puerto Rico, 331 F.Supp. 
1050, affd., CA, 494 F.2d 317. 

D.C—Shcrwin v. Welcb, CA, 319 F.2d 729, 115 
U.S.App.D.C. 328. 

Fntnre erentnalities 

U.S.—Springfield School Commiltee v. Baiksdale, C.A 
Mass., 348 F.2d 261. 

923. U.S.—Bryant v. Partenreederd-Emest Russ, 
C A.M(L, 352 F.2d 614—MUler v. MiUer, C. AOr., 
504 F.2d 1067. 

Southern Bell Tei. & Tei. Co. v. Louiaana Power 
& Light Co., D.C.La., 221 F.Supp. 364. 

92.10. U.S.—Geuder, Paeschke & Frey Co. v. darie, 
288 F.2d 1, 85 A.L.R.2d 766, cert. den. 82 S.Ct 
47, 368 U.S. 826, 7 L.Ed.2d 30. 

page 1392 

9225. U.S.—Bdghtol V. Kimowski, D.CPa., 382 
F.Supp. 985. 

93.5. D.C—Kintner v. Toh, CA, 276 F.2d 486, 107 
U.S.App.D.C. 240. 

93.20. U.S.—Green v, Aetna Ius. Co., CA.Tex., 349 
F.2d 919, app. after remand 397 F.2d 614. 

93J5. U.S.—Martin v. Duffie, C.A.N.M., 463 F.2d 
464. 

Archer-Daniels-Midland Co. v. PaoU, D.CArk., 
199 FSupp. 319. Affd., CA., 313 F.2d 612. 

Additional evidence not reqnired 

(4) Other instanccs. 

U3.—Stauffer Chemical Co. v. Brunson, CA.Ala., 409 
F.2d 1327. 

(5) Rcfusal held not abuse of discretkm. ■ 

U.S.—McGregor Boulevard Church of Qnist v. Wall- 
ing, CA.Tex., 428 F.2d 401. 

Taking testimony reqnired by direction to hold 
hearing 

D.C—James v. Pennsylvania General Ins. Co., C.A., 
371 F.2d 736, 125 U.SAppX>.C 271. 

page 1393 

9330. U.S.—KeUy v. Page, CA.Ga., 335 F.2d 114— 
White V. Runrock Tiddands, Inc., C.A.La., 414 
F.2d 1336. 

Berman v. Narragansett Racing Ass’n, D.C.R.I., 
48 F.RD. 333. 

9335. U.S.—Scaduto v. Orlando,,C.A.N.Y,, 381 F3d 
587__U.S. V. Harrison Coanty, Miss., CAMiss., 
445 F.2d 276, ajq». after renumd 463 F.2d 1328. 
93.45. U.S.—Pauli v. Archer-Danids-Midland Co., 
CAArk., 313 F.2d 612. 

94. U3-—^Alexander v. Nash-Kdvinator Corp., CA 
N.Y., 271 F.2d 524—A C Becken Ca v. Gemex 
Corp., C.A.IU., 314 F.2d 839, cert den. 84 S.Ct 
49 and 84 S.Ct 68—Robert L. Marwin & Co. v. 
Sttong, CA Virgin Islands, 429 F.2d 50. 

973. U.S.—Millworth Converting Corp. v, Slifka, 
D.CN.Y., 188 F.Supp. 629. 

Jndgmmit for plaintiff on absence of defense 
U3.—^Maiyland Cas. Co. v. Jacobson, D.C.Mo., 37 
F.R.D. 427. 

page 1394 

13. U3—Imperial Chemical Indtntries Limited v. 
National Distilkrs & Chemicd Corp., CA.N.Y., 
354 F.2d 459, 19 AL.R.3d 492—Wm. G. Roe & 
Co. V. Annour A Co., CAFla,, 414 F.2d 862— 
Baird v. Bentmi County Bd. of Ed., CA.Misf., 421 
F.2d 700. 



§ 301(41) FEDERAL COURTS 

Page 1394 


Affinnative fmdings rather than mere deletioo 
of former findings reqmred 

U.S.-~U.S. V. Ramsey, C-A.Miss., 353 F.2d 650. 

LIO. U.S.—Califomia Packiag Corp. v. Sun-Maki 
Raisin Growers of Cal., D.CCal., 165 F.Supp. 
245, afTd., CA., 273 F.2d 282. 

page 1395 

2. U.S,—R. M. Smytbe & Co. v. Qiase Nat. Bank of 
aty of New York, C.A.N,Y., 291 F.2d 721—Ei- 
scn V. Carlisic and Jacqudin, C.A.N.Y., 891 F.2d 
555, cm ronand, D.C, 50 F.R.D. 471, and 52 
F.R.D. 253, revd. on oth. grds. 479 F.2d 1005, 
vac. on oth. gnls. 94 S.Q. 2140, 417 U.S. 156, 40 
LEd.2d 732. 

4.5, U.S.—^Waiiams v. City of Wichita, Kan., CA. 
Kan., 279 F.2d 375. 

§ 301(42). -Enforcement of 

Judgment 

page 1396 

6.50. U.S.—Burden v. Yates, CA-Ga., 644 F.2d 503. 

§ 301(43). -Rendition and Entry 

of Judgment as Direct- 
ed 

Library References 
Pederal Courts ®=»954. 

8iK). U.S.—Borders v. Rippy, D.C.Tex., 195 F.Supp. 
732—Davis v, East Baton Rouge Parish School 
Bd., D.CLa., 269 F.Supp. 60—Chris-Craft Indus¬ 
tries, Inc. V, Piper Airciaft Corp., D.C.N.Y., 384 
F.Supp, 507, afFd. in part, vac. in part on oth. 
grds., CA., 516 F.2d 172. 

10. U.S.—Firth v. U.S., C.A.Cal., 554 F,2d 990. 

Glazer v. Glazer, D.CLa,, 278 F.Supp. 476. 

page 1397 

12. U.S.—Fuchstadt v. U.S., CA.N.Y.. 442 F.2d 400. 

Del Bourgo v. Mansfkkl, D.C.Cal., 300 F.Suot. 
502. 

D.C—Hynning v. Partridge, CA., 359 F.2d 271, 123 
U.S.App.D.C 287, cert. dcn. 87 S.Ct 232, 385 U.S. 
922, 17 LEd.2d 145. 

page 1398 

13. U.S.—Pauli v. Archer-Daniels-Midland Co., C.A. 
Ark., 313 F.2d 612. 

16.15. U.S.—Rachal v. AUen, C.A.Tex., 376 F.2d 
999. 

§ 301(44).-Inclusion of 

Interest, Costs, and At- 
torney’s Fees 

Library References 
Federal Courts «=>954. 
page 1399 

16.50. U.S.—Quinones v. Upper Moreland Tp., D.C. 
Pa., 199 F.Supp. 758. 

17. Postojujgnient interest 

(1) Dircction in mandate held condition precedent to 
allowance. 

U.S.—Bankers Life & Cas. Co. v. Bellanca Corp., CJk. 
HL, 308 F.2d 757. 

(2) Mandate held to award interest 

U.S.—Bankers Life & Cas. Co. v. Bellanca Corp., C.A- 
DL, 308 F.2d 757. 

20. Pre-jndgment interest 

—Bankers Life A Cas. Ca v. Bellaiica Corp., CA. 
m., 308 F.2d 757. 

page 1400 

22. US.—U.S. V. Board of Public Ed. for CHy of 
Savannah and Oiatham Coimty, C.A.Ga., 40S 


F.2d 925—Aquascutum of London, Ino v. S.S 
American Ch^pon, CA.N,Y., 426 F.2d 205. 

23. U.S.—Lagarde Finance Co, v. Vinet CA.La,, 346 
F.2d 846. 

26.5. U.S.—Newman v. Piggie Park Enterprises, Inc., 
CA.S.C., 377 F.2d 433, affd. 88 S.Ct. 964, 390 
U.S. 400, 19 L.Ed.2d 1263—Cooper v. AUen, CA. 
Ga., 467 F.2d 836, app. after remand 493 F.2d 
765, reh. dcn. 495 F.2d 1372—Johnson v. San 
Francisco Unified School Dist, C.A.Cal., 500 F.2d 
349—Hamiltoo v. Nielsen, C.A.IIL, 678 F.2d 709. 

D.C—San Soucie v. Schmidt, CA., 282 F.2d 833, 108 
U.S.App.D.C 350. 

26.10. U.S.—Falcate v. Dantinne, CA.Pa., 420 F.2d 
1157—Kahan v. RosenstieI, CADd., 424 F.2d 
161, cert. den. 90 S.Q. 1870, 398 U.S. 950, 26 
L.Ed.2d 290, on remand 315 F.Supp. 1391. 

Discretion 

U.S.—Lagarde Fmance Co. v. Vinet C.A.La., 346 F.2d 
846. 

26J0. U.S.—Alexander v. Groves, D.C.Md., 345 
F.Supp. 848. 

§ 301(45). -Restitution 

Library References 
Federal Courts 951. 
page 1401 

26.50. Restitution or sarety bond 

UJS.—Gadsden v. Fnpp, C.A.S.C, 343 F.2d 824, cert. 
den. 86 S.Ct. 300, 382 U.S. 921, 15 LEd.2d 235, 
reh. den. 86 S.Ct. 572, 382 U.S. 1002, 15 LEd.2d 
492. 

27. U.S.—Gould V, Hiram Walker & Sons, Inc., C.A. 
111., 266 F.2d 249, cert. den. 80 S.Q. 83, 361 U.S. 
833, 4 L.Ed.2d 74—Gadsdcn v. Fripp, C.A.S.C, 
330 F.2d 545. 

§ 301(46). -New Trial 

Library References 
Federal Courts ‘S=»955. 
page 1402 

39. U.S.—Davis v. Muiphy, CA.Wis., 587 F.2d 362. 

page 1403 

46. U.S.—Wheatley v. Bectar, CAN-Y., 637 F.2d 
863, app. after remand 679 F.2d 1037. 

Williams v. Eaton, D.CWyo., 333 F.Supp. 107, 
affd., C.A., 468 F.2d 1079. 

D.C—Sherwin v. Welch, CA, 319 F.2d 729, 115 
U.S.App.D.C 328—Doc v, General Hospital of 
District of Columbta, CA, 434 F.2d 427, 140 
U.S.AppJ3.C 153—National Wildlife Federation v. 
Marsh, CA., 665 F.2d 390, 214 U.S.App.D.C. 234. 
Failnre to appeal issne 

U.S.—Slaughter v. Philadelphia Nat. Bank, C.A.Pa., 
417 F.2d 21. 

Supplement reoord 

U.S.—Rule V. Intemiuional Ass’n of Bridge, Strectural 
and Omamental Ironwca*kers, Local Union No. 
396, C.A.M0., 568 F.2d 558, on remand D.C, 471 
F.Supp. 1335. 

46.5. Recent dedsion of state court 

(2) Othcr mattcrs, 

U.S.—Progress Devcloproent Corp. v. MitcheU, D.CIU., 
219 F,Supp. 156. 

46.10. U.S.—Delta Engineering Corp. v. Scott, C.A. 
La.. 322 F.2d 11. reh. dcn. 325 F.2d 432. cert. dcn. 

84 S.Ct. 1164. 377 U.S. 905, 12 L.Ed.2d 176—U.S. 
v. Texas Ed. Agency, CATex., 452 F.2d 1203, 
app. after remand 459 F.2d 600—Purex Corp. v. 
Procter & Gamble Co., CA,CaL, 664 F.2d 1105, 
cert den. 102 S.Q. 2256,456 U.S. 983,72 L.Ed.2d 
861. 

D.C—Sherwin v. Welch, CA, 319 F.2d 729, 115 
U.S.App.D.C. 328. 

46,15. U.S.—Emmanud v, Omaha Carpenters Dist 
Council, CANeb.. 560 F.2d 382. 


36 CJS 180 


47. U.S.—Martin v. Atlantic Coast Line R. Ca, C.A 
Fla., 289 E2d 414. 

Plaintiff not estopped 

U.S.—International Tei. & Tei. Corp. v. General TcL & 
Electronics Corp., D.C.Hawaii, 449 F.Supp. 1158. 

page 1404 

48. U.S.—Wright v. Heizer Corp., D.C.IIL, 503 
F.Supp. 802. 

49.5. Jury trial not required 

(2) Other mattcrs. 

U.S.—BranifF v. Jackson Ave.-Gretna Ferry, Inc., CA 
La., 280 F.2d 523, reh. den. 289 F.2d 939. 

Jmy trial permissible 

(2) Other statements. 

U.S.—McGowan v. U.S., C.A.Fla., 296 F.2d 252, on 
remand 222 F.Supp. 329, affd. 323 F.2d 655. 

49.10. U.S.-Shelkofsky v. Broughton, C.A.Fla., 388 
F.2d 977. 

Flling of briefs 

U.S.—International Union, United Auto., Aircraft and 
Agr. Implement Workers of America v. Piasecki 
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